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list, the OECD Digital Government Policy Framework, and
selected Arab legal experiences from Egypt and Jordan.
The study demonstrates that the legal pillars of the elec-
tronic administrative decision are identical in substance to
those of the traditional decision, differing only in the means
of expression. It further establishes that the principle of le-
gal security — constitutionally enshrined in Algeria’s 2020
constitutional amendment — constitutes a fundamental
safeguard, particularly in relation to the powers of annul-
ment and withdrawal of electronic decisions. The findings
confirm that digital transformation demands the re-engi-
neering of legal guarantees and that comparative Europe-
an and international experiences offer instructive models

for strengthening national frameworks in this field.

INTRODUCTION

Public administration has undergone pro-
found transformations with the transition from
traditional bureaucratic models to electron-
ic governance, producing a qualitative shift in
how administrative decisions are prepared, ad-
opted, and implemented. The emergence of the
electronic administrative decision — character-
ised by speed, precision, and traceability — re-
flects this evolution while remaining anchored
in the traditional legal pillars of competence,
cause, subject matter, and purpose.

This transformation has simultaneously
generated a pressing need to ensure the pro-
tection of rights and the stability of legal po-
sitions, making legal security a central concern
of equal importance to administrative effec-
tiveness in the digital environment. Against this
backdrop, Western scholarship has emphasised
that digital governance requires flexible yet
principled legal frameworks. Brownsword ar-
gued that modern technological developments
demand regulatory rules capable of balancing
digital innovation with the protection of funda-
mental rights!

Darrell M. West demonstrated that the in-

1 Brownsword, R. (2019). Law 3.0: Rules, Regulation
and Technology. Routledge, p. 45.

tegration of digital technology into public ad-
ministration enhances the speed and accuracy
of decision-making while profoundly affecting
traditional administrative processes.?

Perri G. examined the impact of digital gov-
ernance tools on public policy formulation,
stressing the need to align digital structures
with the requirements of transparency and ac-
countability.?

Cecilia Magnusson Sjoberg analysed the
role of algorithms in accelerating administra-
tive decision-making while warning of the ero-
sion of legal guarantees in the application of
digital tools.*

Jane E. Fountain, whose work on the vir-
tual state remains a foundational reference,
argued that integrating information technolo-
gy into administrative structures goes beyond
mere technical modernisation, producing
profound institutional changes that reshape
decision-making patterns, redefine account-
ability mechanisms, and introduce new con-

2 West, D. M. (2005). Digital Government: Technology
and Public Sector Performance. Princeton University
Press, pp. 78-79.

3 Perri, G. (2004). Governance Styles of Political Judg-
ment in the Information Age. Palgrave Macmillan, pp.
102-104.

4 Sjoberg, C. M. (2003). The Rule of Law and Automated
Decision Making. Springer, pp. 55-57.
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ceptions of rights protection in the digital en-
vironment.®

In the Algerian context, the academic liter-
ature has increasingly engaged with the elec-
tronic administrative decision from multiple
perspectives. However, an integrated treatment
linking its effectiveness to the guarantees of le-
gal security remains largely absent, underscor-
ing the need for the present research.

This article accordingly raises the follow-
ing central question: How can a balance be
achieved between the requirements of digital
administrative effectiveness and the necessi-
ties of legal security in the electronic adminis-
trative decision? To address this question, the
article is structured in two main sections: the
first examines the concept and legal pillars of
the electronic administrative decision and the
mechanisms of its entry into force; the second
analyses the content and components of legal
security as applied to electronic administrative
decisions, with particular attention to the pow-
ers of annulment and withdrawal.

METHODOLOGY

The research combines the analytical and
comparative methods. The analytical approach
is applied to the doctrinal literature defining
the electronic administrative decision and to
the theoretical foundations of the principle of
legal security. The comparative approach draws
on multiple legal levels: at the European level,
the study examines the French model — includ-
ing the Code des relations entre le public et
ladministration (CRPA) and the landmark KPMG
decision of the Conseil d’Etat (2006) — and the
German model, including the Verwaltungsver-
fahrensgesetz (VwVfG) and the jurisprudence
of the Bundesverfassungsgericht; at the EU
level, reference is made to the General Data
Protection Regulation (GDPR — Regulation (EU)
2016/679), the elDAS Regulation (No 910/2014),

5 Fountain, J. E. (2001). Building the Virtual State: Infor-
mation Technology and Institutional Change. Brook-
ings Institution Press, pp. 5-9.

Directive 2006/123/EC on services in the inter-
nal market, and the EU eGovernment Action
Plan (2016-2020); at the international level, the
OECD Digital Government Policy Framework and
the UN E-Government Survey are consulted; and
at the Arab level, the legal experiences of Egypt
and Jordan are examined. This multi-layered
approach aims to develop an integrated scien-
tific perspective to inform national legal reform.

FINDINGS AND DISCUSSION

1. THE ELECTRONIC
ADMINISTRATIVE DECISION AND
THE REQUIREMENTS OF
ADMINISTRATIVE EFFECTIVENESS
IN THE DIGITAL ENVIRONMENT

The electronic administrative decision
stands as one of the most prominent expres-
sions of digital transformation within public
administration. The shift to digital governance
has generated new patterns in the preparation,
adoption, and implementation of decisions,
necessitating a reconceptualisation of the de-
cision’'s components to ensure administrative
effectiveness without undermining the legal
controls that have traditionally governed ad-
ministrative action. This section examines, in
turn, the concept and legal pillars of the elec-
tronic administrative decision and the mecha-
nisms governing its entry into force in the digi-
tal environment.

1.1 The administrative decision
in its electronic form: Concept
and legal pillars

The increasing reliance on digital technolo-
gies in administrative practice requires a clear
understanding of both the conceptual contours
of the electronic administrative decision and
the legal pillars upon which its validity rests.
The following sub-sections address each of
these dimensions in turn.
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1.1.1 The concept of the electronic

administrative decision

The electronic administrative decision is a
compound notion that merits examination both
linguistically and terminologically before its le-
gal content can be properly assessed.

From a linguistic standpoint, the term “de-
cision” denotes firmness and stability — the
settling of a matter upon reflection. The qual-
ifier “administrative” derives from the concept
of management and organisation in the public
interest, encompassing both the organic di-
mension (the administrative apparatus) and
the functional dimension (the activities direct-
ed at managing public services). The term “elec-
tronic” refers to the deployment of information
and communication technologies — computers,
the internet, digital platforms — as the me-
dium through which administrative action is
carried out.

These linguistic elements converge in the
legal concept. One strand of jurisprudence de-
fines the electronic administrative decision
as: the public administration’s receipt of an
electronic request through its website, its ex-
pression of willingness to issue a decision and
sign it electronically, and its notification of the
concerned party via email of the legal position
arising under applicable laws and regulations,
to produce a specific, lawful legal effect in pur-
suit of the public interest.®

Another definition emphasises the unilater-
al character of the act: the expression by the
public administrative authority of its binding
unilateral will, through electronic means, with
the intention of producing legal effects when-
ever this is legally permissible — differing from
the traditional administrative decision solely in
the means by which that will is expressed.’

A third, more concise definition characteris-
es it as: the electronic document expressing the
binding, unilateral will of the administration to

6 Othman, H. M. (2018). Lessons in Administrative Judi-
ciary Law in Lebanon, France, and Egypt. Dar Al-Jami’a
Al-Jadida, Egypt, p. 53.

7 Al-Qabilat, H. (2014). Electronic Public Administration
Law (1st ed.). Dar Wael for Publishing, Amman, p. 96.

produce a specific legal effect.®

These definitions converge on a fundamen-
tal point: the electronic administrative decision
is identical in legal substance to the tradition-
al administrative decision, differing only in the
technological medium used to express the ad-
ministration’s will. It must accordingly satisfy
the same essential requirements — issuance by
a competent authority, unilateral character, and
intention to produce legal effects — while draw-
ing on digital technologies to achieve greater
speed and effectiveness. From these defini-
tions, the following distinctive characteristics
may be identified:®

e The electronic administrative decision
is a legal act designed to produce spe-
cific legal effects, whether by creating,
modifying, or extinguishing a legal po-
sition; material acts performed through
digital means without the direct inten-
tion to produce legal effects fall outside
its scope;

e It is issued by a competent adminis-
trative authority through its unilateral
will alone, without the concurrence of
any other party — a feature that distin-
guishes it from electronic administrative
contracts;

e It is final and enforceable from the mo-
ment of its issuance, though it may only
be invoked against individuals upon
proper notification;

e |t relies on digital media and modern
technologies for its issuance, documen-
tation, and publication, thereby acceler-
ating administrative procedures and en-
hancing their overall effectiveness.

1.1.2 The legal pillars of the electronic

administrative decision

The validity of the electronic administrative
decision depends on the availability of its es-

8 Mohamed, S. Sh. (2015). Electronic Entry into Force of
the Administrative Decision (Doctoral thesis). Faculty
of Law, Ain Shams University, p. 41.

9 Majed, M. Z. (2023). Legal Controls of Electronic Ad-
ministrative Decisions. Journal of Jurisprudential and
Legal Research, Damanhur, No. 41, p. 1027.
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sential legal pillars. These pillars do not differ
in substance from those of the traditional ad-
ministrative decision; however, their expression
acquires new digital dimensions. They may be
grouped into formal and substantive elements,
each of which is examined below.

A. FORMAL ELEMENTS

i. Competence

Competence in its traditional sense denotes
the legal authority of an administrative body
or official to issue specific decisions within de-
fined subject matter, territorial, and temporal
limits. In the digital environment, competence
additionally encompasses the administration’s
authority to adopt decisions through electron-
ic procedures and to issue them in the form of
electronic documents, in accordance with the
technical and software means at its disposal.”®

Four dimensions of competence must be
distinguished. First, personal competence re-
quires that the decision be issued by the le-
gally designated official. In electronic adminis-
tration, this is ensured through the allocation
of unique digital credentials — usernames and
passwords — that restrict access to the deci-
sion-making system to the authorised person
alone, preventing any unauthorised exercise of
administrative powers.

Second, subject-matter competence delim-
its the fields within which the administration
may issue decisions through electronic proce-
dures, typically operationalised through the
design of digital templates specific to each ad-
ministrative body and its allocated functions."

Third, territorial competence confines the
exercise of administrative powers to a defined
geographical area, which in the digital context
is implemented by linking electronic templates
to specific administrative bodies within desig-
nated territorial jurisdictions, each identified
by a unique digital code.

10 Baali, M. (2005). Administrative Decisions. Dar Al-
Oloum for Publishing and Distribution, Algeria, p. 49.

11 Majed, M. Z. A. (2023). Legal Controls of Electronic
Administrative Decisions. Journal of Jurisprudential
and Legal Research, Damanhur, No. 41, p. 1034.

Fourth, temporal competence limits the ex-
ercise of administrative powers to a defined
period. In electronic administration, this is ad-
dressed by programming digital templates to
remain operative for a period corresponding to
the duration of the relevant competence, after
which they automatically expire.”?

ii. Form and procedures

Form refers to the manner in which the ad-
ministrative decision is expressed upon its issu-
ance — whether written, oral, explicit, implicit,
or, as in the present context, electronic. French
jurisprudence distinguishes between essential
formalities, the violation of which entails ab-
solute nullity, and secondary formalities. Pro-
cedures, by contrast, denote the preparatory
steps preceding the issuance of the decision.
In the digital context, the issuance of a deci-
sion in electronic form is legally valid provided
it does not raise specific legal objections. The
electronic signature has emerged as a pivotal
instrument for ensuring the security and au-
thenticity of digital administrative decisions,
as recognised under the EU elDAS Regulation
(No 910/2014) and its national implementing
provisions.”®

B. SUBSTANTIVE ELEMENTS

i. Cause

The element of cause refers to the legal or
factual considerations that prompt the admin-
istration to adopt a particular decision. It con-
stitutes the objective foundation upon which
the decision rests at the moment of its issuance
and does not, in substance, differ between tra-
ditional and electronic decisions. For the cause
to be valid, three conditions must be met: it
must actually exist and be established at the

12 Koussa, F. (2013). The Administrative Decision in Light
of the Jurisprudence of the Council of State. Dar Hou-
ma, Algeria, pp. 136 ff.

13 Al-Eid, B. (2024). The Impact of Electronic Administra-
tion on Administrative Activity. Journal of Law, Ahmed
Zabana University Center, Relizane, Vol. 13, No. 1, p.
41. See also: European Commission, COM(2016) 179
final, EU eGovernment Action Plan 2016-2020; and
Regulation (EU) No 910/2014 (eIDAS Regulation).
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time of the decision’s issuance; it must be pro-
portionate to the outcome the administration
seeks to achieve; and it must be lawful. In the
digital environment, these conditions are oper-
ationalised by requiring the competent official
to enter the relevant legal and factual data into
designated fields within the electronic decision
template before the decision may be issued.™

ii. Subject matter

The subject matter of the administrative
decision is the direct legal effect it produces
— the creation, modification, or extinction of a
legal position. In electronic decisions, the sub-
ject matter is governed by the same rules as in
traditional decisions, with the added charac-
teristic that the electronic system is pre-pro-
grammed to execute precisely defined tasks
and does not possess independent discretion-
ary authority over the content of decisions. It
is anticipated, however, that advances in arti-
ficial intelligence may progressively alter this
position by enabling systems to contribute to
the determination of the decision’s content in a
semi-autonomous manner.®

The use of algorithms in administrative
decision-making has generated significant
debate in comparative jurisprudence. Karen
Yeung demonstrated that algorithmic regula-
tion raises fundamental issues of transparen-
cy, accountability, and judicial oversight. This
concern has been addressed at the European
level through Article 22 of the GDPR, which es-
tablishes the right of individuals not to be sub-
ject to solely automated decisions with signifi-
cant effects, and through the French Law for a
Digital Republic (No 2016-1321), which imposes
obligations of transparency on algorithmic ad-

14 Ben Aichouch, A. (2024). The electronic administrative
decision: A reading in concept and importance. Jour-
nal of Jurisprudential and Legal Nawazel, Laghouat,
8(1), p. 66.

15 Al-Arabi, W. (2022). The Electronic Administrative
Decision as a Modern Method for Managing Public
Utilities. Algerian Journal of Law and Political Science,
University of Algiers 1, Vol. 7, No. 1, pp. 754 ff. See
also: Directive 2006/123/EC on services in the internal
market.

ministrative acts. Looking ahead, the EU Artifi-
cial Intelligence Act (Regulation (EU) 2024/1689)
introduces a risk-based regulatory framework
specifically applicable to high-risk Al systems
used by public authorities, including automat-
ed administrative decision systems.

ili. Purpose

The element of purpose refers to the ulti-
mate objective that the administration seeks
to achieve through the issuance of a decision.
Where the legislator has expressly allocated a
specific objective — as in decisions relating to
the maintenance of public order — the adminis-
tration is strictly bound by that allocation; any
deviation constitutes a misuse of power ren-
dering the decision unlawful. Where no such
allocation has been made, the administration
retains a degree of discretion, but remains at all
times bound to direct its decisions toward the
realisation of the public interest. In the digital
environment, the element of purpose is oper-
ationalised by incorporating designated fields
within the electronic decision template that re-
flect the objective being pursued, and by pro-
gramming those fields in accordance with the
applicable legal framework.”

1.2 The entry into
force of the electronic
administrative decision

The entry into force of the electronic ad-
ministrative decision denotes the moment at
which it begins to produce its legal effects and
becomes enforceable. This section examines
the concept of entry into force and the techni-
cal and legal mechanisms through which it is
achieved in the digital environment.

16 Yeung, K. (2001). Algorithmic Regulation: A Critical
Interrogation. Regulation & Governance, Vol. 12, pp.
503-523. See also: Regulation (EU) 2016/679 (GDPR),
Article 22; and France, Law No. 2016-1321 pour une
République numérique.

17 Hammamda, A. H. (2016). The Electronic Administra-
tive Decision. Police Thought Journal, UAE, Vol. 25, No.
99, p. 77.
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1.2.1 The concept of entry into force

The entry into force of an administrative
decision is generally understood as its entry
into the stage of implementation: the mo-
ment from which it produces the legal effects
for which it was issued and becomes oppos-
able to the parties concerned. In the context
of electronic administrative decisions, this
concept presents certain specificities arising
from the digital nature of the act. One influ-
ential definition characterises it as: “the entry
of the decision into the stage of implemen-
tation from the date of its issuance by the
competent authority, having fulfilled its con-
ditions and produced its legal effects — it be-
ing understood that the decision cannot be
invoked against individuals except after they
become aware of it through one of the pre-
scribed means of notification: publication for
regulatory decisions, and individual notifica-
tion for individual decisions””®

A broader definition describes the entry
into force as: “a programming process under-
taken by the public administration after issuing
its decision, through which it seeks to introduce
it into the legal system and ensure its applica-
bility against those concerned”. The entry into
force thus involves both a legal dimension —
the production of legal effects — and a technical
dimension specific to the digital environment,
namely the use of electronic media, internet
platforms, and digital communication tools to
implement the decision remotely.”

1.2.2 Mechanisms of entry into force

The mechanisms through which an elec-
tronic administrative decision enters into force
differ according to whether the decision is reg-
ulatory or individual in nature. The following
sub-sections address each category in turn.

18 Omar, A. H. (2021). Means of Entry into Force of the
Electronic Administrative Decision. Al-Bayan Journal
for Legal and Political Studies, Vol. 6, No. 1, p. 14.

19 Ben Ramdana, L., Ben Drah, A. I. (2025). Provisions of
the Entry into Force of the Electronic Administrative
Decision. Journal of Legal and Economic Research,
Aflou University Center, Vol. 8, No. 1, p. 28.

A. REGULATORY DECISIONS: ELECTRONIC
PUBLICATION

Regulatory electronic administrative de-
cisions enter into force through publication,
which in the digital environment takes the form
of electronic publication. This may be defined as
the process whereby the relevant administrative
authority transfers the decision from its data-
base to its official website or other designated
digital platform, making its content accessible
to all concerned parties. Electronic publication
through official websites or digital gazettes con-
stitutes a lawful and effective means of bring-
ing regulatory decisions into force, provided
that the chosen medium ensures the decision’s
official character and allows the date of its le-
gal effect to be determined with certainty. The
administration retains discretionary authority
over the choice of publication method, save
where the law prescribes a specific medium, in
which case compliance is mandatory.?

B. INDIVIDUAL DECISIONS: ELECTRONIC NO-
TIFICATION AND CERTAIN KNOWLEDGE

Individual electronic administrative deci-
sions enter into force through notification or
through the establishment of certain knowl-
edge. Electronic notification differs from tra-
ditional notification solely in the medium em-
ployed: the decision is communicated to the
concerned person through digital means —
email, secure digital platforms, or dedicated
administrative portals — rather than through
paper-based channels. For notification to be
effective, it must provide the recipient with cer-
tain knowledge of the decision’s content and
must include all essential elements, so that le-
gal time limits and appeal periods may begin
to run. The burden of proving that notification
has been duly effected lies upon the admin-
istration.”

20 Briache, A. (2024). The Impact of Electronic Adminis-
tration on Administrative Activity. Journal of Law, Rel-
izane, Vol. 13, No. 1, p. 44.

21 Al-Ajarma, N. A., Salamat, N. A. H. (2018). Entry into
Force of the Electronic Administrative Decision. Dira-
sat: Sharia and Law Sciences, Vol. 40, No. 1, Jordan, p.
1028. See also: OECD (2020). Digital Government Poli-
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It has been observed, however, that elec-
tronic notification does not invariably guaran-
tee actual knowledge of the decision; it may
constitute no more than a presumption of re-
ceipt, particularly where the message fails to
reach its intended recipient or is received by a
third party.?

The theory of certain knowledge address-
es situations where the concerned person has
demonstrably become aware of the decision’s
content through means other than formal ad-
ministrative notification. In the digital environ-
ment, certain knowledge may be established
through evidence of access to a secure elec-
tronic account or digital platform through which
the decision was communicated — means that
are technically traceable and that afford a high-
er degree of certainty than their paper-based
equivalents.?

2. GUARANTEES OF LEGAL
SECURITY IN THE ELECTRONIC
ADMINISTRATIVE DECISION

The principle of legal security constitutes a
fundamental safeguard in any legal system, and
its importance is heightened in the context of
electronic administrative decisions, where the
speed and opacity of digital processing may
threaten the stability of legal positions. This
section examines the concept and content of
the principle of legal security before turning
to its specific application in the field of elec-
tronic administrative decisions, with particu-
lar attention to the powers of annulment and
withdrawal.

2.1 The concept of legal security

The principle of legal security is a multi-di-
mensional concept that has been developed

cy Framework, OECD Public Governance Policy Papers
No. 02. <https://doi.org/10.1787/f64fed2a-en>.

22 Briache, A., op. cit., p. 45.

23 Al-Arabi, W., op. cit., p. 757.

progressively through doctrinal scholarship and
judicial jurisprudence across multiple legal sys-
tems. Its content may be examined from three
complementary perspectives: the doctrinal, the
judicial, and the constitutional.

2.1.1 The doctrinal definition

Legal security has been defined in doctrine
as: “the quality of a legal system that ensures
citizens an understanding of and confidence in
the law at a given time, which will most likely
be the law of the future”. This definition empha-
sises the prospective dimension of legal secu-
rity — the ability of individuals to predict with
reasonable confidence how the law will apply to
their future conduct.?

A broader definition focuses on the rela-
tional dimension: “the existence of a relative
stability of legal relationships and a minimum
level of stability for the legal positions arising
therefrom, to spread reassurance and security
among members of society”.?

A third strand of doctrine defines legal se-
curity in terms of the obligations it imposes
on public authorities: “the measures taken by
public authorities to achieve a balance be-
tween the stability, clarity, and accessibility
of the applicable legal rules at a given time,
thereby ensuring confidence and reassurance
among those addressed by them, together
with the possibility of their natural develop-
ment and change”.?®

Based on these definitions, the require-
ments of legal security may be summarised un-
der two principal heads. The first concerns the
quality of legislation: legal rules must be clear,
precise, accessible, and sufficiently stable to
enable individuals to organise their affairs in
reliance upon them. The second concerns the

24 Aouacheria, R. (2016). Legal Security and Its Impact
on Development. Algerian Journal of Human Security,
University of Batna, No. 1, p. 25.

25 Fatima, A., Amal, A. B. The Role of Administration in
Protecting the Principle of Legal Security in the Field
of the Administrative Decision, p. 85.

26 Radi, M. L. (2020). Protection of Legal Security in Con-
temporary Legal Systems (1st ed.). Arab Center for
Publishing and Distribution, Egypt, p. 22.
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protection of acquired rights and the stability
of legal positions: individuals must be able to
rely on the legal positions they have acquired
without fear of arbitrary or retroactive change.”

2.1.2 The judicial definition

The judiciary has played a decisive role in
developing the substantive content of the prin-
ciple of legal security across major legal sys-
tems, progressively elevating it from a doctrinal
aspiration to a judicially enforceable norm.

Germany was a pioneer in this development.
The Federal Constitutional Court (Bundesver-
fassungsgericht), in its decision of 18 December
1953, declared legal security an essential com-
ponent of the rule of law as embodied in the
Basic Law, holding that constitutional bodies
are prohibited from disregarding legal certain-
ty except within the narrowest of limits, lest
they undermine the peace-preserving function
that constitutes one of the fundamental objec-
tives of law.?®

The Court of Justice of the European Union
subsequently recognised legal security as a gen-
eral principle of EU law, affirming in 1962 that
the principle of legal security — and the princi-
ple of legitimate expectations which forms part
of it — must be applied to all acts issued by the
Member States in implementation of EU law.?®

In France, the principle was formally rec-
ognised by the Conseil d’Etat in its landmark
KPMG decision of 24 March 2006, which defined
legal security as a principle requiring that citi-
zens be able, without undue difficulty, to deter-
mine what is permitted and what is prohibited
under the applicable law, and that the rules
governing them be clear, understandable, and

27 Fatima, A., Amal, A. B., op. cit., p. 85.

28 Bouhafs, H. (2025). The Role of the Administrative
Judge in Protecting the Principle of Legality and Es-
tablishing the Foundations of Legal Security (Doctoral
thesis). University of Ain Temouchent Belhadj Bouch-
aib, p. 295.

29 Ghatzi, F. A. (2023). Criminal Legal Security — A Com-
parative Analytical Study (1st ed.). Arab Center for
Publishing and Distribution, Egypt, p. 26. See also:
Court of Justice of the European Union, Case 112/77,
Tépfer v. Commission [1978] ECR 1019, affirming legal
security as a general principle of EU law.

not subject to frequent or unpredictable change
over time.*®

At the European human rights level, the Eu-
ropean Court of Human Rights, in Brumarescu v.
Romania (1999), held that legal certainty is an
implicit requirement of the rule of law under the
Convention, precluding the arbitrary reversal of
final judicial decisions — a principle applicable
by extension to the stability of administrative
decisions in the digital environment. The Coun-
cil of Europe’s Venice Commission, in its Rule of
Law Checklist (CDL-AD(2016)007), has similarly
identified legal certainty, predictability, and the
protection of legitimate expectations as core
requirements of the rule of law in digital gover-
nance frameworks.*

2.1.3 Constitutional enshrinement in the

Algerian legal system

The Algerian constitutional framework has
progressively incorporated the principle of le-
gal security, reflecting the broader internation-
al trend towards its constitutional recognition.

The constitutional amendment of 2020 en-
shrined the principle of legal security for the
first time in explicit constitutional terms. The
Preamble, which forms an integral part of the
Constitution, affirms that the Constitution guar-
antees “the separation and balance of powers,
the independence of justice, legal protection,
oversight of the actions of public authorities,
and the guarantee of legal and democratic
security”. Article 34 further provides that, to
achieve legal security, the State shall ensure,
when enacting legislation relating to rights and
freedoms, its accessibility, clarity, and stability.
These provisions are fully consonant with the

30 Bouhafs, H., op. cit., pp. 298 ff. See also: French Con-
seil d’Etat, Decision of 24 March 2006, KPMG, No.
288460, formally recognising legal security (sécurité
juridique) as a general principle of French administra-
tive law, requiring adequate transitional periods when
introducing new regulatory measures affecting indi-
vidual legal positions.

31 Ibid. See also: ECtHR, Brumdrescu v. Romania, No.
28342/95 (28 October 1999), holding legal certainty
an implicit requirement of the rule of law; and Council
of Europe Venice Commission, Rule of Law Checklist,
CDL-AD(2016)007, paras. 55-58.
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standards developed by the European Court of
Human Rights regarding the quality, clarity, and
predictability of legislation as prerequisites of
legal security.®

The constitutional enshrinement of this
principle renders it directly applicable to the
field of electronic administrative decisions,
requiring that the legislative and regulatory
framework governing the issuance, entry into
force, annulment, and withdrawal of such deci-
sions meet the standards of accessibility, clari-
ty, and stability it prescribes.

2.2 Components of legal
security in the field of electronic
administrative decisions

Having established the conceptual founda-
tions of legal security, this section examines
its concrete application to the exercise of the
administration’s power to annul and withdraw
electronic administrative decisions — the two
areas in which the tension between administra-
tive discretion and the stability of legal posi-
tions is most acutely felt.

2.2.1 Legal security and the annulment of

electronic administrative decisions

Administrative annulment is one of the prin-
cipal mechanisms through which the adminis-
tration modifies or terminates the legal effects
of its own decisions. Its regulation is closely
connected to the requirements of legal secu-
rity, since unconstrained annulment powers
would fundamentally undermine the stability
of legal positions that the principle is designed
to protect.

Administrative annulment denotes an ad-
ministrative measure aimed at nullifying the
effects of a decision for the future, issued in
accordance with the same procedures and for-
mal requirements as the original decision. The
annulment decision produces immediate, pro-

32 Algerian Constitution, amended by Presidential De-
cree No. 442-20 of 30 December 2020. Official Gazette
No. 82, Preamble and Article 34.

spective effect — consistent with the principle
of non-retroactivity of administrative decisions
— and does not affect legal positions already
constituted prior to its issuance.

With respect to regulatory decisions, the ad-
ministration enjoys broad freedom to amend or
annul them at any time, since they do not cre-
ate individual legal positions and may be mod-
ified whenever the public interest so requires.
However, this power is subject to an important
limitation: the annulment of a regulatory provi-
sion may not affect the individual decisions that
have already been issued on the basis of that
provision and that have created acquired rights,
unless those decisions conflict with public or-
der. In such exceptional cases, the affected par-
ties are entitled to compensation based on the
principle of equality before public burdens.*

Individual decisions require more nuanced
treatment. Where a decision does not generate
acquired rights for its beneficiary, the adminis-
tration may revoke it at any time without tem-
poral restriction. Where, however, the decision
creates acquired rights, it enjoys a degree of
protection: it may not be interfered with unless
it is tainted by a legal defect. Even then, a dis-
tinction must be drawn between minor illegali-
ty —where annulment is subject to the applica-
ble time limits for administrative appeal, after
which the decision becomes immune — and
serious illegality, where annulment is not con-
strained by such time limits.

This regulatory framework demonstrates
that the power of annulment, when properly
circumscribed, serves rather than undermines
legal security: the immunity of rights-creating
decisions after the expiry of appeal periods re-
flects respect for the stability of legal positions,
while the retained power to annul seriously un-

33 Aouabdi, A. (1999). The Theory of Administrative De-
cisions between Public Administration Science and Ad-
ministrative Law. Dar Houma, Algeria, p. 169.

34 Belamouri, N. (2024). Lectures in Administrative Deci-
sions and Contracts (Third-Year Students, Public Law).
University of Mohamed Ben Ahmed, Oran 2, p. 41.
See also: Bundesverwaltungsgericht, BVerwGE 66, 61
(1983), on conditions for retroactive withdrawal of un-
lawful administrative acts under para. 48 VwWVfG.
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lawful decisions ensures that legality is main-
tained as a structural guarantee of the legal or-
der. The same principles apply fully to electronic
administrative decisions, with the additional
requirement that the technical means used to
implement annulment decisions — including
digital notification systems and electronic pub-
lication platforms — must themselves satisfy
the standards of reliability and traceability re-
quired by the principle of legal security.

2.2.2 Legal security and the withdrawal

of electronic administrative decisions

The power of administrative withdrawal —
the retroactive annulment of an administra-
tive decision from the date of its issuance, as
if it had never been adopted — is among the
most potentially disruptive of administrative
powers from the standpoint of legal security,
given its capacity to extinguish rights already
acquired and to unsettle legal positions that
individuals have organised their affairs in re-
liance upon.

The exercise of this power is therefore sub-
ject to strict conditions in both national and
comparative law. Three requirements are es-
sential: the decision subject to withdrawal must
be unlawful; the withdrawal must be effected
by the competent authority; and the adminis-
tration must, in exercising this power, respect
the principle of legality and ensure adequate
protection of the rights and legal positions of
those concerned. The comparative experience
of European legal systems is instructive in this
regard. Under German administrative law, para-
graph 48 of the VwVfG subjects the withdrawal
of unlawful administrative acts conferring ben-
efits to a balancing exercise between the prin-
ciple of legality and the protection of legitimate
expectations. The French Conseil d’Etat, in its
Soulier decision (2002), confirmed a four-month
time limit for the withdrawal of rights-creating
individual decisions, subsequently codified in
Article L. 242-1 of the CRPA as amended by the
Loi ESSOC (2018). The OECD Digital Government
Policy Framework (2020) recommends that na-
tional legal systems establish equivalent mech-

anisms in the digital environment to ensure
predictability and legal security.®

This comparative framework underscores a
fundamental principle: the power of withdraw-
al, while necessary to correct unlawful admin-
istrative acts, must be exercised within defined
temporal and procedural limits that prevent the
administration from unilaterally extinguishing
acquired rights based on errors of its own mak-
ing. In the context of electronic administrative
decisions, the digital environment can facilitate
both the exercise of this power and the imposi-
tion of appropriate constraints upon it, through
the use of automated time-limit controls, digi-
tal audit trails, and secure notification systems
that provide verifiable evidence of the date and
content of the decision’s communication to the
persons concerned.

CONCLUSION

This study has demonstrated that the elec-
tronic administrative decision constitutes a
practical embodiment of digital transformation
in public administration, capable of achieving
speed and efficiency in administrative action
without compromising the requirements of le-
gality. Its legal pillars — competence, cause,
subject matter, and purpose — are identical in
substance to those of the traditional admin-
istrative decision, with the formal elements
adapted to the digital environment in ways
that, when properly regulated, enhance rather
than undermine their integrity.

The comparative analysis of European legal
systems — particularly the French model, in-
cluding the CRPA, the Loi pour une République
numeérique, and the Conseil d’Etat’s KPMG juris-
prudence, and the German model, including
the VWVfG and the Bundesverfassungsgericht’s

35 Ibid. See also: French Conseil d’Etat, Decision of 6
November 2002, Soulier, No. 240270, reaffirming the
four-month time limit for withdrawal of rights-creat-
ing administrative decisions, as codified in Article L.
242-1 CRPA, amended by Law No. 2018-727 (Loi ES-
SOC). See further: OECD Digital Government Policy
Framework (2020).
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foundational decisions on legal security — to-
gether with the relevant EU instruments (GDPR,
elDAS Regulation, Services Directive 2006/123/
EC, EU Al Act 2024/1689) and the Council of Eu-
rope’s Venice Commission Rule of Law Check-
list, has confirmed that the legal challenges
identified in the Algerian context form part of
a broader international debate on the gover-
nance of digital administration. These com-
parative experiences offer concrete and trans-
ferable solutions for the development of the
national legal framework.

The principle of legal security — constitution-
ally enshrined in Algeria’s 2020 constitutional
amendment — has emerged as the indispens-
able counterweight to administrative digitisa-
tion, ensuring that the speed and efficiency of
electronic decision-making do not come at the
cost of the stability of legal positions and the
protection of acquired rights. Its application
to the powers of annulment and withdrawal of
electronic administrative decisions, informed
by the principle of legitimate expectations as
developed in European comparative adminis-
trative law, provides the analytical framework
necessary for the re-engineering of legal guar-
antees in the digital environment.

The scientific contribution of this study lies
in its systematic examination of the comple-
mentary relationship between administrative
digitisation and the principle of legal security,
and in its identification of the mechanisms —
annulment and withdrawal, digital notification,
electronic publication, and algorithmic trans-
parency — through which that balance can be
institutionally secured.

Based on these findings, the following rec-
ommendations are submitted:

e Enact clear legislative frameworks spe-
cifically regulating the issuance, entry
into force, annulment, and withdrawal
of electronic administrative decisions,
drawing on the French CRPA and the Ger-
man VwWVfG as comparative models.

e Adopt secure digital technologies for the
issuance and notification of administra-
tive decisions, in conformity with the el-

DAS Regulation standards on electronic
signatures and trusted services.

e Establish specific time-limit mechanisms
for the annulment and withdrawal of
rights-creating electronic administrative
decisions, ensuring adequate protection
of acquired rights and legal positions in
the digital environment.

e Develop training programmes for admin-
istrative officials to strengthen legal and
technical competencies in digital admin-
istration, aligned with the OECD Digital
Government Policy Framework.

e Align the national legal framework with
international benchmarks, including the
OECD Digital Government Policy Frame-
work, the Council of Europe Venice Com-
mission Rule of Law Checklist, the EU
eGovernment Action Plan, and the UN
E-Government Survey recommendations.

Future Research Perspectives

Several avenues for future comparative re-
search emerge from this study. First, the im-
plications of the EU Al Act (Regulation (EU)
2024/1689) for automated administrative deci-
sion-making warrant dedicated analysis, partic-
ularly in relation to the risk-based classification
of Al systems deployed by public authorities
and the corresponding obligations of transpar-
ency, accountability, and human oversight.

Second, the protection of personal data in
digital administrative decision-making requires
further examination in light of Article 22 GDPR
and the Council of Europe Convention 108+,
both of which impose substantive constraints
on algorithmic administrative action that must
be integrated into national administrative law
frameworks.

Third, comparative research should examine
the approaches adopted by France (CRPA and
algorithmic transparency obligations), Germany
(VWVFG and the emerging debate on Al in public
administration), and the Netherlands — whose
experience with the SyRI algorithmic welfare
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system, invalidated by the Hague District Court
in 2020 on human rights and proportionality
grounds, provides a cautionary model — in reg-
ulating algorithmic governance within public
administration.

Fourth, analysis of the EU Data Governance
Act (Regulation (EU) 2022/868), the Interop-
erable Europe Act, and the revised EU Digital
Identity Framework (Regulation (EU) 2024/1183
amending eIDAS) would substantially enrich

the comparative study of digital administrative
law in the Arab and Algerian legal contexts.

Fifth, the challenges posed by cross-border
electronic administrative decisions in regional
integration frameworks — particularly in light
of the Internal Market Services Directive and
the EU’s single digital gateway initiative — offer
a promising model for exploring pathways to-
ward regional harmonisation of digital admin-
istrative procedures.
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to heterosexual relationships based on the first principle of
Pancasila, namely “Belief in the One and Only God”, thereby
providing no legal recognition or civil rights for same-sex cou-
ples, including inheritance rights, marital property rights, and
administrative protection. In contrast, Thailand provides full
legal recognition of same-sex marriage through progressive
legal reform, guaranteeing equal rights in civil registration,
inheritance, social security, and adoption, although challeng-
es in administrative implementation remain. Comparatively,
the effectiveness of same-sex marriage regulation is strong-
ly influenced by the level of social acceptance: Indonesia is
shaped by Pancasila, which emphasizes morality, religion,
and culture, whereas Thailand demonstrates that social
openness is a key factor in the successful implementation of

legal reform.

INTRODUCTION
Background of the Study

Marriage is universally understood as a core
institution that forms the basic unit of society,
namely the family, which is in accordance with
Article 28B paragraph (1) of the 1945 Constitu-
tion of the Republic of Indonesia. Therefore, the
regulation and legal recognition of the institu-
tion of marriage must be implemented based
on the principles of legal certainty and equality
before the law as guaranteed under Article 28D
and Article 28I paragraph (2) of the 1945 Con-
stitution of the Republic of Indonesia.' In many
legal systems, marriage carries various rights
and obligations such as inheritance, family rec-
ognition, child custody, and the legal status of
partners before the state and society. How a
country defines and regulates marriage reflects
its position on social, cultural, and religious
values, and the civil rights of its citizens.

In Indonesia, the primary regulation gov-

erning marriage is Law No. 1 of 1974 on Mar-

1 Priscyllia, F. (2022). Same-sex marriage in the per-
spective of natural law in Indonesia. Jatiswara, 37(2),
152-162.

riage.? Article 1 defines marriage as a physi-
cal and spiritual bond between a man and a
woman as husband and wife, with the purpose
of forming a happy and eternal family based
on the Almighty God.? Article 2 further stipu-
lates that a marriage is valid when performed
according to the religious laws and beliefs of
each party and recorded in accordance with
statutory regulations.* This framework ex-
plicitly restricts the definition of marriage to
heterosexual couples. As a result, same-sex
marriage is not legally recognized in Indone-
sia, and any attempt to register or recognize
such unions, whether domestic or foreign,
does not meet the normative requirements
of the Marriage Law. Consequently, same-sex
couples face legal uncertainty in fundamental
matters such as civil rights, inheritance, part-
ner recognition, child-related rights, civil reg-
istration, and legal protection. This situation
reveals a gap between universal human rights
principles, including the right to form a family

2 Tim BIP. (2017). Law of the Republic of Indonesia
Number 1 of 1974 on Marriage. Bhuana Iimu Populer.

3 Puniman, A. (2018). Marriage law under Islamic law
and Law No. 1 of 1974. Yustitia Journal, 19(1).

4 Sanger, J. P. (2015). The legal consequences of a valid

marriage based on Article 2 of Law No. 1 of 1974 on
Marriage. Lex Administratum, 3(6).
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and the right to privacy, and Indonesia’s posi-
tive law. Several human rights arguments em-
phasize that every individual has the right to
determine their orientation and form a family
without discrimination. Several human rights
perspectives emphasize that every individual
has the right to determine their sexual orienta-
tion and form a family without discrimination.>
The principles of equality and non-discrimi-
nation, which form the core of human rights,
position every individual, including those from
the LGBT community as equal legal subjects.
According to the report “Being LGBT in Asia: A
Participatory Review and Analysis of the Legal
and Social Environment for LGBT Civil Soci-
ety” by the United Nations Development Pro-
gramme UNDP in collaboration with the United
States Agency for International Development
USAID, it provides an important contribution to
understanding the realities of LGBT life in the
Asian region.® By reviewing the human rights
situation of LGBT communities in certain Asian
countries, UNDP and USAID aim to strengthen
the capacity of LGBT civil society, raise pub-
lic awareness, and provide evidence-based
recommendations to governments and other
stakeholders. These efforts affirm that the pro-
tection and promotion of LGBT rights are an
integral part of the sustainable development,
democracy, and social justice agenda.

In the Southeast Asian context, legal devel-
opments in other countries show contrasting
progress. Thailand’s Marriage Equality Act 2025,
effective since January 2025, makes Thailand
the first country in Southeast Asia to legalize
same-sex marriage. The regulation replaces
gender-specific terms such as husband and
wife with gender-neutral terms such as spouse
or partner, allowing same-sex couples to obtain
full legal status and rights equal to heterosex-

5 Manik, T. S. et al. (2021). Eksistensi LGBT di Indonesia
dalam kajian perspektif HAM, agama, dan Pancasi-
la. Jurnal Kewarganegaraan, 18(2), 84-91. <https://
doi.org/10.24114/jk.v18i2.23639>.

6 USAID. (n.d.). Being LGBT in Asia: A participatory re-
view and analysis of the legal and social environment
for LGBT civil society.

ual couples.” These rights include marriage reg-
istration, property division, inheritance, social
security benefits, joint adoption, and socio-le-
gal recognition of partnerships. This highlights
a sharp contrast between two countries with
different cultural and legal systems. Indonesia
maintains a traditional and normative defini-
tion of marriage, while Thailand adapts its legal
framework to the evolving realities of diverse
identities and sexual orientations within so-
ciety. These differences are not only legal but
also involve cultural, social, moral, religious,
and societal norms.®

Social realities in each country present
unique challenges. In Indonesia, religious and
cultural norms play a very strong role as an
inseparable part of Pancasila as the national
ideology, particularly the first principle, “Be-
lief in the One and Only God”, in shaping pub-
lic perceptions of sexual orientation and family
structure.® Consequently, same-sex marriage
is often considered a sensitive issue and faces
widespread rejection, as none of the religions
recognized in Indonesia permit same-sex mar-
riage, which ultimately leads to social stigma,
discrimination, and legal exclusion of LGBTQ+
communities® In Thailand, although the law
has changed, social acceptance remains an on-
going process. Legal reform does not automat-
ically ensure uniform implementation across
all societal and institutional levels. Moreover,
despite legal permission for adoption, specific

7 Wong, E. M. Y. (2025). Same-sex marriage legislation
and implementation: Marital intention and barriers to
actualization among same-sex couples in Asia. Journal
of Marriage and Family, 87(4), 1407-1432. <https://
doi.org/10.1111/jomf.13018>.

8 Zagoto, Y.S. S. P. (2025). Komparasi perlindungan HAM
terhadap LGBT di Swiss dan Indonesia. Jurnal I1SO:
Jurnal llmu Sosial, Politik dan Humaniora, 5(2), 12.
<https://doi.org/10.53697/is0.v5i2.2848>.

9 Syam, H. M. (2021). Ideology and media framing:
Stigmatisation of LGBT in media coverage in Indone-
sia. Jurnal Komunikasi: Malaysian Journal of Commu-
nication, 37(1), 59-73. <https://doi.org/10.17576/
JKMJC-2021-3701-04>.

10 Ingding, 1. (2025). Global norms and local resistance:
The concentration of LGBTQ+ groups in three south-
ern Thai border provinces. Soshum: Journal of Social
and Humanities, 15(2), 117-126.
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regulations governing joint adoption by same-
sex couples remain unclear, creating further le-
gal and social ambiguity."

In many countries, the recognition of same-
sex relationships continues to generate legal,
social, and moral tensions. In regions with
strong religious and conservative cultural val-
ues, same sex marriage remains largely unrec-
ognized and is often opposed on the grounds
of morality, religion, or public order.12 This sit-
uation reflects a broader global dynamic be-
tween the development of human rights norms
and deeply rooted societal values. Given these
circumstances, this research becomes particu-
larly relevant. A comparative study of positive
law and social realities regarding same-sex
marriage in Indonesia and Thailand not only
reveals regulatory and formal legal aspects but
also explains how social, cultural, and religious
norms influence legal implementation and the
lived experiences of same-sex couples. This
analysis is expected to offer a comprehensive
picture of the challenges, opportunities, and
policy implications related to human rights pro-
tection, equality, and inclusivity in both coun-
tries. The findings of this study are expected to
contribute to the development of legal schol-
arship, particularly in relation to the compara-
tive analysis of same-sex marriage regulation in
Thailand and the absence of legal regulation in
Indonesia. Accordingly, this analysis may enrich
the understanding of the dynamics of legal reg-
ulation within different social and cultural con-
texts, including Thailand’s experience, which
can be viewed as a comparative reference while
still taking into account the distinctive cultural
characteristics of Indonesia.

A relevant previous study titled “Perkawinan
Sesama Jenis Perspektif Hukum Indonesia dan
Hukum Thailand” by Difa Fibra Aisyah and Mu-
hammad Teguh Syuhada discusses legal com-

11 Sinthuphan, J., Ruendhawil, T. (2022). A battle for
equal marriage rights in Thailand. In Protection of Mi-
nority Rights in Asia: Country Cases (p. 68).

12 Hafid, A. et al. (2025). Penyimpangan seksual men-
elusuri kontroversi dalam identitas LGBT. Populer: Jur-
nal Penelitian Mahasiswa, 4(1), 67-82. <https://doi.
org/10.58192/populer.v4il.2956>.

parisons of same-sex marriage in Indonesia
and Thailand with an emphasis on legal policy
and its impact on future generations. The study
is doctrinal in nature, as its emphasis is primar-
ily on the applicable legal policies and their im-
pact on future generations, without examining
in depth the role of social and cultural norms
or the implementation of laws in the daily lives
of same-sex couples. However, the study lacks a
deeper analysis of the role of social and cultur-
al norms and the implementation of laws in the
daily lives of same-sex couples. This research
expands the discussion by analyzing the inter-
action between positive law and social realities,
offering a more comprehensive perspective on
challenges, opportunities, and policy implica-
tions for human rights protection and inclu-
sivity. Accordingly, the study on the “Legal and
Social Reality Analysis of Same-Sex Marriage in
Indonesia and Thailand” becomes significant,
as it aims to provide a comprehensive juridi-
cal analysis and offer substantive contributions
to the development of family law and human
rights discourse in Indonesia.

Research Problem

Considering the foregoing background, this
study may be formulated into the following two
principal research questions:

e How do the positive laws of Indonesia
and Thailand regulate same-sex mar-
riage and their implications for protect-
ing the rights of couples?

e How do social and cultural realities in-
fluence the acceptance and practice of
same-sex marriage in both countries
and affect legal effectiveness?

Purpose of the Study

Based on the issues that have been identi-
fied, the objectives of this study may be formu-
lated to include both academic and practical
aims, namely:
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e To analyze and compare how the pos-
itive laws of Indonesia and Thailand
regulate same-sex marriage, including
their legal implications for the protec-
tion of the rights of same-sex couples in
each country;

e To examine how social and cultural real-
ities influence the acceptance and prac-
tice of same-sex marriage in Indonesia
and Thailand, as well as their impact on
the effectiveness of legal regulations
governing such relationships.

METHODOLOGY

This research employs a normative juridical
method aimed at examining and identifying le-
gal norms, principles, and statutory provisions
that form the basis for analyzing legal issues
related to the regulation of same-sex marriage
in Indonesia and Thailand. The primary focus
of the study is to understand how the positive
laws in both countries regulate the legal status
of same-sex marriage and the implications for
the protection of couples’ rights, including civil
registration, inheritance, family status, and civil
recognition. The research applies a conceptual
approach and a statutory approach. The con-
ceptual approach is used to discuss principles
of equality, human rights protection, and the
social realities that influence the formation
and implementation of laws relating to same-
sex marriage.” The statutory approach is used
to examine relevant legal instruments, such
as Law Number 1 of 1974 on Marriage and the
decisions of the Constitutional Court in Indo-
nesia, as well as the Marriage Equality Act 2025
and the Civil and Commercial Code in Thailand.
The data collection method used in this study
is library research by reviewing, recording, and
analyzing various written sources, including
legislation, academic literature, journals, and
previous research findings."

13 Amiruddin, Asikin, H. Z. (2006). Introduction to legal re-
search methods. Jakarta: PT Raja Grafindo Persada, 118.
14 Ibrahim, J. (2008). Theory and methodology of norma-

FINDINGS AND DISCUSSION

1. THE REGULATION OF
SAME-SEX MARRIAGE UNDER
THE POSITIVE LAWS OF
INDONESIA AND THAILAND
AND ITS IMPLICATIONS

FOR THE PROTECTION OF
COUPLES’ RIGHTS

The regulation of same-sex marriage reflects
fundamental differences between Indonesia
and Thailand, both in terms of the legal defini-
tion of marriage, the mechanisms of state rec-
ognition, and the legal consequences accessi-
ble to couples.™ In Indonesia, the primary legal
framework governing marriage is Law Number 1
of 1974 on Marriage. Article 1 of the Law explic-
itly defines marriage as a physical and spiritual
bond between a man and a woman. This defini-
tion is not merely administrative but embodies
Indonesia’s legal philosophy, which places reli-
gious and moral values as the core foundation
of the marriage institution. This provision is re-
inforced by Article 2, which requires that a mar-
riage is valid only if conducted according to the
religious laws of the parties, a condition that in
practice only recognizes heterosexual marriage,
as no major religion in Indonesia authorizes
same-sex unions. Consequently, religious doc-
trine becomes a dual filter that strictly limits
marriage to the union of a man and a woman.'

This restrictive stance has been reinforced
through the jurisprudence of the Constitutional
Court in Decision No. 46/PUU-XIV/2016 on the
definition of legitimate children and Decision
No. 24/PUU-XX/2022 concerning the petition
to expand the meaning of “husband and wife”,

tive legal research. Jakarta: Banyumedia, 310.

15 Devina et al. (2024). Bedah fenomena LGBT ditinjau
menurut pendekatan socio-legal. Indonesian Journal
of Law and Justice, 1(3). <https://doi.org/10.47134/
ijli.v1i3.2121>.

16 Nuraeni, R., Tampubolon, M. T., Atmoro, A., Habib, H.,
Handono, T. (2024). Same-sex marriage: A review of
rights and obligations under the Marriage Law. Jurnal
Syntax Admiration, 5(10), 4207-4218. <https://doi.
0rg/10.46799/jsa.v5i10.1640>.
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the Court consistently affirmed that same-sex
marriage is incompatible with the values of
Pancasila, public morality, and national identi-
ty. The Court argued that expanding the defini-
tion of marriage or spousal relationships falls
outside its authority, as such matters belong to
the legislative domain.” These decisions solid-
ify a heteronormative understanding of mar-
riage and close the door to any constitutional
interpretation that would recognize same-sex
relationships.

As a result, same-sex couples in Indonesia
do not have a legally recognized family status.
Family status can only arise between a man and
a woman after entering into a valid marriage as
stipulated in Law No. 1 of 1974 concerning Mar-
riage, particularly Article 1, which defines mar-
riage as a physical and spiritual bond between a
man and a woman as husband and wife to form
a happy and everlasting family (household)
based on the belief in the One and Only God.
This provision confirms that marriage is only
recognized in heterosexual relationships, there-
by giving rise to legal consequences in the form
of state-recognized rights and obligations.®
This condition results in same-sex couples lack-
ing access to essential civil and administrative
rights, such as automatic inheritance rights,
joint property ownership, authority in medical
decision-making, joint adoption, civil registra-
tion, and eligibility for social security benefits,
including family protection within the national
health insurance system, pension benefits, and
employment social security programs.”

Inthe framework of international law, partic-
ularly referring to Article 1(1) of the Internation-

17 Dedihasriadi, L. O., Hsieh, J.-L., Umar, W. (2022).
Same-sex marriage as a human rights freedom in In-
donesia: The perspective of Pancasila and the Mar-
riage Law. Jambura Law Review, 4(2). <https://doi.
org/10.33756/jlr.v4i2>.

18 Winardy, G. C. Brata, E. Septiana. (2023). LGBTQ Relat-
ed Intervention in Indonesia: A Literature Review. Psy-
chological Research on Urban Society, 6(1), Article
6. <https://doi.org/10.7454/proust.v6i1.1120>.

19 Novita, O. (2021). Marriage rights for LGBT persons:
Legality under Indonesian law. Jurnal limiah Dunia
Hukum, 6(1), 30-33. <https://doi.org/10.35973/jidh.
V6i1.2572>.

al Covenant on Civil and Political Rights (ICCPR),
every state has the right to self-determination,
including the authority to determine legal pol-
icies in accordance with its social values, cul-
tural context, and legal system, provided that
human rights are respected.?’ In the Indonesian
context, the regulation of marriage reflects the
implementation of this principle by taking into
account the religious and cultural values living
within society, in line with the first principle of
Pancasila.

In practice, the state does not discriminate
against the fundamental rights of its citizens,
but rather stipulates that the validity of mar-
riage must comply with applicable legal re-
quirements, including the recognition of mar-
riage as a union between a man and a woman as
husband and wife, as well as adherence to the
religion embraced by the parties. Accordingly,
the absence of legal recognition of same-sex
marriage is not viewed as a restriction imposed
by the state, but rather as a consequence of
the requirements for a valid marriage derived
from religious norms and the first principle of
Pancasila, which form part of the national le-
gal system.?" In this regard, the state would, in
principle, provide legal recognition and legiti-
macy should there be religious norms acknowl-
edged within the Indonesian legal system that
allow for such arrangements, thereby ensuring
that the legal construction of marriage remains
within the boundaries of prevailing constitu-
tional, social, and religious values.??

In contrast, Thailand has taken a progres-
sive step through significant legal reforms with
the enactment of the Marriage Equality Act
2025, amending the Civil and Commercial Code
to ensure equal rights for all citizens regardless

20 An-Na’im, A. A. (2019). Human rights and cultural rel-
ativism revisited. The International Journal of Human
Rights, 23(7), 1163-1180. <https://doi.org/10.1080/1
3642987.2018.1538123>.

21 Nurlaelawati, E. (2017). Modernization, tradition and
identity: The Kompilasi Hukum Islam and legal practice
in Indonesia. Amsterdam University Press. <https://
doi.org/10.5117/9789462980703>.

22 Asshiddigie, J. (2020). Pancasila and constitutional in-
terpretation in Indonesia. Constitutional Review, 6(2),
151-170. <https://doi.org/10.31078/consrev621>.
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of sexual orientation. This reform is not merely
symbolic; it restructures the normative frame-
work of Thai family law by removing gendered
terms such as “husband and wife” and replac-
ing them with the gender-neutral term “spous-
es”.23 This terminological shift carries broad le-
gal implications as it grants same-sex couples
equal access to the marriage institution, which
was previously heteronormative.? Thailand has
therefore reframed sexual orientation from a
moral issue into a domain of civil rights pro-
tected by the state.

Legal recognition under this regulation
brings comprehensive rights to same-sex cou-
ples that were previously unattainable within
the legal system. Through the Marriage Equali-
ty Act 2025, same-sex spouses now enjoy equal
rights in civil registration, joint property own-
ership, automatic inheritance without requiring
special arrangements, access to insurance and
state social welfare benefits, and full recogni-
tion of joint adoption. With these guarantees,
Thailand becomes the first country in Southeast
Asia to provide full legal protection for same-
sex couples, demonstrating how alignment with
international human rights principles can coex-
ist with domestic legal reform.? This policy shift
strengthens the state’s legitimacy in ensuring
equality and shows a strong commitment to
non-discriminatory legal protections.

This comparison illustrates that Thailand
has integrated principles of gender equality
and sexual diversity into its civil law system;
meanwhile, Indonesia maintains a normative
legal framework that is deeply rooted in the
first principle of Pancasila, “Belief in the One
and Only God”". In terms of legal implications,

23 Kusumawardani, A. P. D. (2024). Global norms vs local
norms: A case study of the legalization of the marriage
equality bill in Thailand. Doctoral dissertation, Univer-
sitas Muhammadiyah Yogyakarta.

24 Susmayani, U., Shaluhiyah, Z., Surjoputro, A. (2024).
Literature review: Fenomena stigma terhadap ho-
moseksual di Indonesia. Jurnal Ners, 8(2), 2169—
2175. <https://doi.org/10.31004/jn.v8i2.42698>.

25 Aksorngarn, K. (2024). Legalization of same-sex mar-
riage in Thailand: Society steps forward, but poli-
cymakers still hesitate. Beijing Law Review, 15, 80.
<https://doi.org/10.4236/b1r.2024.151006>.

same-sex couples in Thailand obtain legal cer-
tainty and state protection, whereas in Indo-
nesia, they do not have legal recognition as a
family unit and therefore do not enjoy the fun-
damental rights attached to the institution of
marriage.?

2. THE INFLUENCE OF SOCIAL
AND CULTURAL REALITIES ON
THE ACCEPTANCE AND PRACTICE
OF SAME-SEX MARRIAGE IN
INDONESIA AND THAILAND

AND ITS IMPACT ON LEGAL
EFFECTIVENESS

Social and cultural realities play a decisive
role in shaping how society understands sexual
orientation and in defining the boundaries of
acceptance toward same-sex couples. In Indo-
nesia, the social structure is strongly influenced
by religious and cultural values rooted in the
first principle of Pancasila as the nation’s ide-
ology, namely “Belief in the One and Only God”,
which places heterosexual marriage as the only
form of family considered legitimate, normal,
and moral.” Because the validity of marriage
is determined by religious law, religious values
are deeply integrated into the collective beliefs
of society. As a result, sexual orientation is not
viewed merely as a private matter, but also as a
public moral issue. This condition forms a soci-
etal opinion that generally rejects the existence
of same-sex couples and places them in an un-
equal position. Social stigma, discrimination,
and potential violence often occur even before
any legal process takes place, meaning that
same-sex couples face social rejection prior to
obtaining access to legal protection.?® This so-

26 Aksoy, C. G., Mishel, E. C. et al. (2023). Reducing sexual
orientation discrimination: Experimental evidence on
policy measures. Journal of Policy Analysis and Man-
agement. <https://doi.org/10.1002/pam.22447>.

27 Putra, A. M., Karlinah, S. (2018). The discourse of
same-sex marriage on TV One. Journal of Journalism
Studies, 1(2).

28 Wahyuni, Saifuddin. (2024). Persepsi mahasiswa terh-
adap normalisasi hubungan sesama jenis. Al-Tarbiyah:



https://lawandworld.ge/index.php/law
http://www.lawandworld.ge

#38, June, 2026

29

cial reality further reinforces the national legal
framework, which maintains a strictly hetero-
sexual definition of marriage.

These social conditions also influence the
legal-political dynamics in the formulation of
state policies. The influence of religious groups,
political elites, and cultural authorities makes
efforts to advance reforms concerning the rec-
ognition of same-sex couples difficult to pro-
mote, both through legislative processes and ju-
dicial decisions.”? Law enforcement officials and
policymakers tend to maintain existing norms
as they operate within a social environment
that strongly adheres to conservative views on
marriage and the family. As a result, the effec-
tiveness of positive law becomes closely tied
to traditional values that do not provide space
for normative change.® In this context, the rela-
tionship between legal development and social
dynamics is mutually influential, where chang-
es in the legal framework may be shaped by
prevailing social values, while at the same time,
legal developments also contribute to shaping
societal perspectives.

The social dynamics in Thailand show a
more adaptive and inclusive tendency toward
diverse sexual orientations. Although conser-
vative groups still exist, Thai culture has long
demonstrated flexibility toward varied gender
identities and sexual expressions. LGBTQ+ rep-
resentation is visible in everyday life through
the entertainment industry, popular media,
cabaret performances, and creative econom-
ic sectors, which together create safer and
more supportive social spaces.” This visibility

Jurnal llmu Pendidikan Islam, 2(3), 294-305. <https://
doi.org/10.59059/al-tarbiyah.v2i3.1269>.

29 Mos, M. (2020). The anticipatory politics of homopho-
bia: Explaining constitutional bans on same-sex mar-
riage in post-communist Europe. East European Poli-
tics. <https://doi.org/10.1080/21599165.2020.17339
83>.

30 Pranata, T. D. (2015). Behavior and social realities of
gay life in Samarinda City. Ejournal of Sociology, 3(3),
135-150.

31 Drabble, L. A., Wootton, A. R., Veldhuis, C. B., Riggle, E.
D. B., Rostosky, S. S. et al. (2021). Perceived psychoso-
cial impacts of legalized same-sex marriage: A scoping
review of sexual minority adults’ experiences. PLOS

increases public familiarity with LGBTQ+ indi-
viduals and builds societal understanding that
gender diversity is a natural part of social life.
Social resistance to the recognition of same-sex
couples is therefore less pronounced compared
to countries with strongly conservative cul-
tures.® This relatively open social reality forms
an important foundation for legal reform be-
cause social norms evolved before legal norms
were formalized.*

These supportive social conditions direct-
ly influence political dynamics and legislative
policymaking in Thailand. When the Marriage
Equality Act was enacted, public acceptance
had already been shaped through long-term
social interaction, allowing the legislative pro-
cess to gain stronger societal legitimacy.** How-
ever, legal recognition alone does not resolve
all challenges. Administrative inconsistencies
remain, especially in public services such as
civil registration, adoption procedures, iden-
tity documents, and access to state services.®
Some government institutions still require pro-
cedural adjustments and human resource train-
ing to ensure implementation that aligns with
equality principles established in the new law.>®
This shows that although Thailand has made
significant progress in recognizing same-sex
marriage, achieving full equality requires time,

ONE, 16(5), e0249125.
journal.pone.0249125>.

32 Russell, S. T., Bishop, M. D., Fish, J. N. (2023). Ex-
panding notions of LGBTQ+. Annual Review of So-
ciology, 49(1), 281-296. <https://doi.org/10.1146/
annurev-soc-030420-012815>;

33 Lee, H. (2019). Changing attitudes toward same-sex
marriage: A three-wave panel study. Political Behavior.
<https://doi.org/10.1007/s11109-018-9463-7>.

34 Wang, J. (2022). Marriage equality for everyone? The
business case and institutional effects of same-sex
marriage legislation. Journal of Business Research.
<https://doi.org/10.1016/j.jbusres.2022.02.022>;

35 Neviati, C. Z. (2018). The social reality of gender iden-
tity in same-sex relationships in Thailand (A qualitative
descriptive study of gay and lesbian same-sex rela-
tionships in Thailand). Doctoral dissertation, Universi-
tas Brawijaya.

36 Ofosu, E. K. (2019). Same-sex marriage legalization
associated with reduced implicit and explicit antigay
bias. Proceedings of the National Academy of Scienc-
es. <https://doi.org/10.1073/pnas.1806000116>.
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social adaptation, and stronger administrative
frameworks that respond to legal reform.

The impact of social reality on the effective-
ness of law in both countries becomes evident
when examined through the issue of same-sex
marriage. In Indonesia, conservative social
norms and strong religious values rooted in the
first principle of Pancasila shape the perception
that marriage can only take place between a
man and a woman.¥ This dominant belief fos-
ters resistance to the recognition of sexual ori-
entation diversity, making proposals to amend
marriage legislation difficult to advance, as they
are often viewed as conflicting with prevailing
social morality. Consequently, lawmakers tend
to maintain existing regulations, as they are
considered to reflect the majority view of so-
ciety, which upholds traditional values.®® As a
result, national law continues to exclude the
recognition of same-sex marriage, despite a
growing global trend toward the protection of
LGBTQ+ rights.

Thailand, on the other hand, benefits from
a more supportive social environment that en-
hances the effectiveness of its legal recognition
of same-sex marriage. Growing social accep-
tance through popular culture, the arts, and
public representation has made Thai society
more familiar with diverse gender identities.
This creates relatively safe social spaces for
LGBTQ+ individuals and increases political re-
sponsiveness to their legal needs.** When the
Marriage Equality Act was passed, public sup-
port had already created the social legitimacy
necessary for successful implementation. By
contrast, the primary challenge in countries
that reject same-sex marriage lies in limited
social acceptance. This condition is not unique

37 Lindsey, T. (2016). Indonesia: Law and society. Asian
Journal of Comparative Law, 11(2), 225-240. <https://
doi.org/10.1017/asjcl.2016.9>.

38 Crouch, M. (2019). Law and religion in Indonesia: The
constitutional framework. Oxford Journal of Law and
Religion, 8(3), 511-534. <https://doi.org/10.1093/
0jlr/rwz015>.

39 Carpenter, C. S. (2021). Effects of access to legal same-
sex marriage on marriage and health. Journal of Policy
Analysis and Management. <https://doi.org/10.1002/
pam.22286>;

to Indonesia but is also evident in other coun-
tries with similar social and religious charac-
teristics, where resistance to LGBTQ+ rights is
driven largely by prevailing societal attitudes
rather than legal factors alone. Such conditions
may create challenges in the implementation
of equality and non-discrimination principles
as emphasized in the Convention on the Elim-
ination of All Forms of Discrimination Against
Women (CEDAW), which encourages states to
eliminate discriminatory treatment within so-
cial and legal structures.® Nevertheless, Thai-
land continues to face administrative challeng-
es such as adapting civil registration systems,
adjusting public service procedures, and har-
monizing policies across institutions.” These
differences in culture, religion, and social con-
struction are important comparative factors
that determine the direction of legal develop-
ment. Societies with open social norms tend to
allow the law to evolve alongside social prog-
ress, while societies dominated by traditional
values hinder legal transformation. This shows
that the effectiveness of law depends not only
on the substance of regulation but also on the
social legitimacy and acceptance that support
its implementation in everyday life.

CONCLUSION

The comparison of same-sex marriage regu-
lation in Indonesia and Thailand shows that the
effectiveness of law is strongly influenced by
the interaction between normative frameworks,
social values, and the cultural context of each
country. In Indonesia, the marriage regulation
under Law Number 1 of 1974 concerning Mar-

40 Ko, N. Y. (2020). Associations of socially unfavorable
attitudes toward homosexuality and same-sex mar-
riage with suicidal ideation in Taiwanese people be-
fore and after same-sex marriage referendums. Inter-
national Journal of Environmental Research and Public
Health. <https://doi.org/10.3390/ijerph17031047>.

41 Punthiya, P, Bejrananda, T. (2022). Attitude, per-
ception, and awareness of human rights and gender
equality of LGBTQ community in Thailand. Doctoral
dissertation, Maejo University.
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riage reflects the values living within society
and the principle of divinity in the first principle
of Pancasila, namely “Belief in the One and Only
God”, which serves as an important basis in the
formation of family law norms. These values
form a construction of marriage understood as
a union between a man and a woman, so that
the existing legal regulation remains within the
framework of religious and moral values wide-
ly embraced in society. Meanwhile, Thailand
shows a different approach through legal reform
that leads to the recognition of equal rights in
marriage without discrimination based on sex-
ual orientation. This change reflects the adap-
tation of law to more inclusive social dynam-
ics, so that law develops along with increasing
societal acceptance of sexual diversity. From a
comparative perspective, the effectiveness of
law is not only determined by legal norms, but
also by the extent to which those norms obtain
social legitimacy and conformity with values
that exist in society. In Indonesia, family law is
strongly influenced by the principle of divinity
in the first principle of Pancasila, so legal devel-
opment always considers dominant moral, reli-
gious, and cultural values. Meanwhile, in Thai-
land, high social acceptance of gender diversity
supported by popular culture, arts, and public
representation creates a more inclusive social

environment that makes the enactment of the
Marriage Equality Act obtain strong social legit-
imacy, and its implementation becomes more
effective.
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Convention on the Elimination of All Forms
of Discrimination Against Women (CE-
DAW), 1979. (relevant for gender equal-
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Undang-Undang Dasar Negara  Re-
publik  Indonesia  Tahun 1945
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(2024/2025).

Thailand. Civil and Commercial Code.

United Nations. Convention Against Torture
and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (CAT).


https://lawandworld.ge/index.php/law
http://www.lawandworld.ge

June 2026 (N©38)

Volume 12; Issue 2; Page No. 35-64
ISSN: 2346-7916 (Print)

ISSN: 2587-5043 (Online)

INTERNATIONAL JOURNAL OF LAW: “LAW AND WORLD* www.lawandworld.ge

doi https://doi.org/10.36475/12.2.3 Licensed under: CC BY-SA

FEATURES OF THE IMPLEMENTATION OF
THE AMERICAN “FRUIT OF THE POISONQOUS
TREE” DOCTRINE IN GEORGIAN CRIMINAL
PROCEDURAL LEGISLATION

Comparative Analysis, and Assessment of
International Relevance

Mikheil Mamniashvili

Ph.D in Law, Professor, Faculty of Law and International Relations,
Georgian Technical University, Georgia

W% m.mamniashvili@gmail.com

ARTICLE INFO ABSTRACT
Article History: Article 72 of the Criminal Procedure Code of Georgia, in
. comparison with the previous Criminal Procedure Code, pro-
Received 04.02.2026 . . . . . . .
Revised: 02.03.2026: vides a limited list of items that may be considered inadmis-
evised: T ! sible evidence. First of all, it should be noted that the current
05.05.2026 . . . .
Georgian procedural legislation incorporates the long-estab-
Accepted 29.05.2026

lished judicial doctrine in the American system of criminal pro-
cedure known as the “fruit of the poisonous tree”, which is a le-
gal theory and serves as a basis for the exclusion of evidence

Published 30.06.2026

Keywords: in criminal cases. According to this doctrine, evidence obtained
Inadmissible evidence, through a substantial violation, as well as other evidence law-
Exclusion of evidence, fully obtained based on such evidence, is inadmissible and has
Judicial doctrine, Authenticity no legal force if it worsens the legal position of the accused.
of evidence, Exclusionary rule The paper demonstrates the features of the implementa-

of evidence tion of the so-called “fruit of the poisonous tree” judicial doc-


https://lawandworld.ge/index.php/law
https://orcid.org/0009-0004-4732-1749
mailto:m.mamniashvili@gmail.com
https://doi.org/10.36475/12.2.3
https://doi.org/10.36475/12.1.1
https://lawandworld.ge/index.php/law
https://creativecommons.org/share-your-work/cclicenses/
https://creativecommons.org/share-your-work/cclicenses/
https://lawandworld.ge/index.php/law

36

#38, June, 2026

trine in Georgian criminal procedural legislation and judicial
practice. The lawful implementation of this doctrine is of cru-
cial importance in the process of administering justice with
regard to the protection of human rights guaranteed by the
Constitution.

Based on investigative and judicial practice, the paper also
presents the type of inadmissible evidence provided for in Ar-
ticle 72, Part 2 of the Criminal Procedure Code of Georgia,
which is obtained legally, but where there is no reasonable
doubt regarding its possible replacement, substantial alter-
ation of its characteristics, or the substantial disappearance

of traces left on it.

INTRODUCTION

In Georgian criminal procedure, the admis-
sibility of evidence is one of the key elements
in ensuring a fair trial, since it is through evi-
dence alone that the factual circumstances of
a case are established and a final procedural
decision is made. In this context, the provision
of Article 31(10) of the Constitution of Georgia
acquires fundamental importance, according to
which evidence obtained in violation of the law
has no legal force.

The issue of inadmissible evidence was reg-
ulated in more detail by the previous Criminal
Procedure Code of Georgia, which under Article
111 defined a list of circumstances under which
evidence lost its legal force (for example, ev-
idence obtained by an unauthorized person;
from a source not provided for by law; in vio-
lation of the established legal procedure; as
well as through the use of violence, threat, de-
ception, blackmail, humiliation of a person, or
other unlawful acts; or obtained from a person
who violated the law or who is unable to indi-
cate from which source, where, when, and how
the information he/she presents was obtained).

The current Criminal Procedure Code of
Georgia, under Article 72, compared to the pre-
vious regulation, has given the institution of
inadmissible evidence a more functional con-
tent and has introduced into the legal system

an approach characteristic of American crimi-
nal procedure law—namely, the judicial doc-
trine known as the “fruit of the poisonous tree”,
which serves as a basis for the exclusion of ev-
idence from criminal proceedings. According
to this doctrine, evidence obtained through a
substantial violation, as well as other evidence
lawfully obtained based on such evidence, is in-
admissible and has no legal force if it worsens
the legal position of the accused.

Although Article 72 formally reflects the ba-
sic logic of this doctrine, a number of problem-
atic issues still exist in Georgian legal doctrine
and judicial practice, which determine the rel-
evance of this research. In particular, it has not
been sufficiently studied how consistently de-
rivative (derivative) evidence is excluded in ju-
dicial practice, by what criteria a “substantial vi-
olation” is determined, and how this institution
is applied in cases where evidence is formally
obtained lawfully, yet there is reasonable doubt
regarding its authenticity (Article 72(2) of the
Criminal Procedure Code). At the same time, the
assessment of how this institution is applied in
practice in relation to international standards
of fair trial—particularly Article 6 of the ECHR
and Article 14 of the ICCPR—remains a separate
research necessity. It is possible to identify a
distinction between the formal transplantation
of the doctrine and its effective functional op-
eration in Georgian criminal proceedings.
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Accordingly, the main research question of
the paper is formulated as follows: how effec-
tively and consistently is the “fruit of the poi-
sonous tree” judicial doctrine implemented in
Georgian criminal procedural law (within the
framework of Article 72 of the Criminal Proce-
dure Code), and to what extent does it ensure
the protection of fundamental human rights in
judicial practice?

The aim of the research is, on the one hand,
to determine the practical features of the ap-
plication of Article 72 of the Criminal Procedure
Code of Georgia, and on the other hand, to as-
sess the effectiveness of this norm in relation to
the constitutional and international framework
of human rights protection. To achieve this aim,
the paper sets the following objectives: (1) to
analyze the normative content of Article 72; (2)
to compare the Georgian model with the U.S.
exclusionary rule and the “fruit of the poison-
ous tree” doctrine; (3) to evaluate judicial prac-
tice in terms of how uniformly and predictably
inadmissible evidence is excluded.

The novelty of the paper lies in the fact
that it examines the “fruit of the poisonous
tree” doctrine in the Georgian legal context,
not merely as a normative transplantation (le-
gal transplant), but as a functional procedur-
al mechanism whose real effectiveness is as-
sessed based on judicial practice. The research
particularly focuses on issues that have been
relatively under-analyzed in Georgian legal
scholarship, including the practical criteria for
excluding derivative evidence, the standard de-
fining a “substantial violation”, and the practi-
cal significance of reasonable doubt regarding
the authenticity of evidence (Article 72(2) of
the Criminal Procedure Code). In addition, the
paper proposes an evaluative framework that
considers the Georgian approach in relation to
international human rights standards (ECHR, IC-
CPR), which gives the research findings broader
comparative and international applicability.

The practical and theoretical significance of
the paper is expressed in the fact that its results
represent an assessment of the legal transplan-
tation of exclusionary doctrines in the Georgian

context, which creates the possibility that the
conclusions drawn may also be applied in other
common law systems (e.g., England and Wales),
where it is the judge who decides whether a
given piece of evidence should be deemed in-
admissible.

METHODOLOGY

The paper employs doctrinal and compar-
ative-legal research methods aimed at identi-
fying and assessing the features of the imple-
mentation of the “fruit of the poisonous tree”
doctrine in Georgian criminal procedural law.

The research is based on a normative anal-
ysis of Article 31 of the Constitution of Georgia
and Article 72 of the Criminal Procedure Code,
including an examination of issues such as the
inadmissibility of evidence, the exclusion of de-
rivative evidence, and the criteria of evidentiary
authenticity.

Within the framework of comparative legal
analysis, the Georgian regulation is assessed in
relation to the exclusionary rule developed in
the United States legal system and the “fruit of
the poisonous tree” doctrine, with reference to
relevant judicial precedents.

The paper also relies on the study of Geor-
gian judicial practice, in particular the analysis
of the positions of the Supreme Court of Geor-
gia, in order to identify trends in the practical
application of Article 72 and the consistency
of its use.

The international dimension is considered
through the integration of human rights pro-
tection standards, specifically in the context of
Article 6 of the ECHR and Article 14 of the ICCPR,
on the basis of which the compliance of Geor-
gian practice is assessed.

In forming conclusions, systematic and te-
leological interpretation methods are applied
to evaluate the institution of inadmissible ev-
idence as a mechanism for protecting rights,
controlling law enforcement authorities, and
ensuring fair criminal proceedings.

The research is based on the analytical
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framework of legal transplants and assesses
the effectiveness of the transplantation of ex-
clusionary doctrines in the Georgian context,
which makes it possible for the findings to be
applied in other common law systems (e.g., En-
gland and Wales), where it is solely the judge
who decides whether a given piece of evidence
is admissible.

FINDINGS AND DISCUSSION

1. COMPARATIVE-LEGAL
ASPECTS OF DOCTRINES

IN THE ADMINISTRATION

OF JUSTICE

1.1. General Characteristics of
the Judicial Doctrine of the “Fruit
of the Poisonous Tree”

For comparative analysis, it is necessary to
conduct a parallel examination of Georgian law
with the corresponding doctrine and case law
of the United States, specifically by analyzing
the model established under Article 72 of the
Criminal Procedure Code of Georgia in parallel
with the U.S. “fruit of the poisonous tree” doc-
trine, to identify their similarities, differences,
and features of implementation.

The judicial doctrine of the “fruit of the poi-
sonous tree” forms part of the exclusionary rule
in current U.S. criminal procedural law. The ex-
clusionary rule was first applied by the U.S. Su-
preme Court in 1914 in Weeks v. United States.
The case concerned a violation of the Fourth
Amendment by a federal agent, where evidence
was obtained through the unlawful seizure of
private correspondence. The Supreme Court
held that the prosecution must not be based on
letters and correspondence unlawfully seized
from a person’s home. Subsequently, the scope
of the exclusionary rule was expanded, and it
was also applied to evidence obtained based
on unlawfully acquired information. According
to the exclusionary rule, information obtained
through an unlawful search, arrest, or coer-
cive interrogation must not be admitted in a

criminal case.

The “fruit of the poisonous tree” doctrine
goes further, establishing that evidence subse-
quently obtained based on information derived’
from an unlawful source must also be excluded
from criminal case materials.

Like the exclusionary rule, the purpose of
the “fruit of the poisonous tree” doctrine is
to prevent unauthorized searches and other
unconstitutional actions. Naturally, unlawful
searches conducted by law enforcement agen-
cies result in violations of constitutional rights,
such as the right to personal inviolability, prop-
erty rights, and others. In the United States,
human rights are strictly protected by the Con-
stitution, and violations of these rights entail
serious consequences.? Any violation of the Bill
of Rights in criminal proceedings leads to the
exclusion of evidence from the criminal case.
On this basis, the scope of the exclusionary rule
was expanded, and from 1920 the “fruit of the
poisonous tree” doctrine became established
following the U.S. Supreme Court’s decision in
Silverthorne Lumber Co. v. United States.

The facts of the case were as follows: Fred-
erick Silverthorne was suspected of violating
federal laws in the timber business, and federal
agents conducted a search of his office with-
out a valid warrant. Based on the information
obtained during this unlawful search, the pros-
ecutor also requested authorization to obtain
additional documents, which the court granted.
Silverthorne, who did not plead guilty, refused
to submit the documents and was subsequently
arrested for contempt of court.

The case was later brought before the U.S.
Supreme Court. The Court held that the search
of Silverthorne’s office had been conducted
unlawfully; therefore, the prosecution should
not have been based on information obtained
through that search. The U.S. government ar-
gued that it was entitled to make copies of the

1 Weeks v. United States. (1914). 232 U.S. 383. <https://
supreme.justia.com/cases/federal/us/ 232/383/>.

2 Silverthorne Lumber Co., Inc. v. United States. (1920).
251 U.S. 385. <https://supreme.justia. com/cases/
federal/us/ 251/385/>.
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documents and use the information derived
from them for prosecution. The Court rejected
this argument and held that, under the exclu-
sionary rule, information obtained unlawfully
must not be used at all in criminal proceedings.

Silverthorne had sought only the exclusion
of the information obtained through the initial
unlawful search, but it was precisely this initial
act that opened the way for the exclusion of
subsequently obtained evidence. Thus, this is
a case where an initial investigative action was
conducted unlawfully, which led to the invalida-
tion of later legal actions.’

The purpose of the “fruit of the poisonous
tree” doctrine is precisely to ensure that le-
gal consequences do not arise either from the
initial unlawful act or from subsequent acts
based on it.

The term “fruit of the poisonous tree” was
first used by U.S. Supreme Court Justice Felix
Frankfurter in 1939 to justify the Court’s deci-
sion in Nardone v. United States.

The essence of the case was as follows: the
first-instance court of the United States ren-
dered a guilty verdict against Frank Nardone,
finding him guilty of smuggling and conceal-
ing alcoholic substances. The primary evidence
in the case consisted of information obtained
through the interception of telephone conver-
sations. Frank Nardone appealed the verdict
to the appellate court on the grounds that the
evidence against him had been obtained in vi-
olation of the Fourth Amendment of the U.S.
Constitution. The appellate court established
that, during the interception of Nardone’s tele-
phone conversations, the 1934 Communications
Act had been violated. The appellate court
overturned the first-instance court’s guilty ver-
dict and emphasized that the defendant had
no opportunity to prove that the data used
against him constituted the “fruit of the poison-
ous tree”*

3 Chkheidze, I. (2010). The Problem of Admissibility of
Evidence in Criminal Proceedings. “Meridiani” Pub-
lishing, Thilisi, pp. 71-72.

4 Oshkhareli, M. (2010). Proof and Evidence in Criminal
Proceedings. Dissertation for the Academic Degree
of Doctor of Law. Thilisi State University of Econom-

This decision subsequently acquired guid-
ing significance for other courts, meaning that
if law enforcement agencies obtain evidence
through a gross violation of law (i.e., “poison-
ing the tree”), then evidence obtained based on
such material (“the fruit poisoned by the tree”)
cannot be used as evidence. It should be not-
ed that under U.S. procedural law, to protect
the rights of each citizen, evidence obtained in
violation of procedural law is not considered
admissible.

The necessity of classifying the grounds for
admissibility of evidence in the U.S. administra-
tion of justice is divided, according to the meth-
od of their determination, into two groups: gen-
eral and special.® This division is caused by the
influence of the “fruit of the poisonous tree”
doctrine, which provides both a basis for the
inadmissibility of evidence and a mechanism
for restoring the legal force of inadmissible evi-
dence. As noted above, this doctrine originated
in the body of U.S. Supreme Court precedent in
the 1920s. As stated in a decision of the U.S. Su-
preme Court: “The essence of the rule prohibit-
ing the obtaining of evidence by certain means
is that not only evidence obtained unlawfully
may not be used in our courts, but such evi-
dence may not be used at all”’ In other words,
the “poisonous tree” produces “poisonous
fruit”; the acquisition of evidence based on in-
formation obtained from inadmissible evidence
renders it inadmissible.

It should be noted that some American
scholars effectively allow the use of the “fruit
of the poisonous tree”. As D. Fauver notes, in-
formation that was obtained from an improper
source (for example, from a person who cannot

ic Relations, Thilisi, p. 57. (In Georgian); Tumanishvi-
li, G. (2014). Review of the General Part of Criminal
Proceedings, “World of Lawyers’” Publishing, pp. 299-
302. (In Georgian).

5 “Fruit of the poisonous tree” doctrine. (See Nardone
v. United States. (1939). 308 U.S. 338).

6 Silverthorne Lumber Co. v. United States. (1920). 251
U.S. 385, 392; Nardone v. United States. (1939). 308
U.S. 338.

7 Fauver, D. (14.11.2003). Evidence Not Suppressed De-
spite Failure to Give Miranda Warning. The Daily Re-
cord (St. Louis, Mo./St. Louis Countian).
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testify as a witness, or from an expert subject
to recusal) and has therefore been deemed in-
admissible may, in certain cases, be used in a
manner similar to operational intelligence.® L.
Hurley refers to this doctrine as a postulate of
evidentiary law. According to him, the poisoned
tree produces poisonous fruit. This postulate, in
his view, means that if evidence is obtained un-
lawfully and its reliability is thereby called into
question, then other evidence derived from the
examination of the first becomes doubtful and
therefore inadmissible. As we can see, he ap-
plies this doctrine only when a violation of ad-
missibility conditions calls the reliability of the
evidence into question.® Accordingly, it is nec-
essary to determine whether there should be a
relationship between admissibility and eviden-
tiary reliability here, or whether the “fruit of the
poisonous tree” arises in other circumstances,
where evidence is deemed inadmissible but af-
fects reliability. Finally, the author’s reference
to the “fruit” arising from the examination of
the “first” piece of evidence remains unclear.
S. McCracken notes that if investigative actions
are excluded from the category of admissible
procedures, during which physical evidence was
seized, then factual data obtained as a result of
their examination (for example, in an expert re-
port) must also be declared inadmissible.

The exclusionary rule of evidence in the
United States became a subject of intense de-
bate starting in the 1980s. It is undisputed that
the evidentiary process must be conducted
within a strict legal framework; however, its
absolute formalization is also unjustified. Due
to the emergence of certain problems, excep-
tions to the “fruit of the poisonous tree” doc-
trine were established through judicial prece-
dent. Three doctrines limit the legal scope of
the “fruit of the poisonous tree” theory: 1. the
independent source doctrine; 2. the inevitable
discovery doctrine; 3. the attenuation (or purifi-

8 Hurley, L. (02.06.2003). Reversal Leaves Federal Case
Intact, Prosecutor Says. The Daily Record (Baltimore,
Md.).

9 McCrackin, S. (1985). New York v. Quarles: The Public
Safety Exception to Miranda. Tulane Law Review 59.

cation/mitigation of illegality) doctrine.

According to the independent source doc-
trine, evidence is admissible if it originates from
two sources, only one of which is tainted. The
independent source doctrine allows the pres-
ervation of information in criminal proceedings
if the reliability of the information is confirmed.
This rule, on the one hand, ensures the legality
of evidence, and on the other hand, does not
endanger the sufficiency of evidence.

There are various legal methods for pre-
serving the legal force of evidence, such as ob-
taining additional new factual data confirming
the circumstances contained in questionable
evidence; identifying another source of infor-
mation containing similar data, etc. In this re-
gard, the case United States v. Akridge is note-
worthy, where the independent source doctrine
is identified as one of the exceptions, and the
following example is given: if the police had an
“independent source” for discovering the evi-
dence, such evidence should not be excluded.®

1.2 The Inevitable
Discovery Doctrine

This doctrine establishes the following ex-
ception to the exclusionary rule: unlawfully
obtained information is admissible if it is es-
tablished with a high degree of probability that,
under normal investigative conditions, the evi-
dence would inevitably have been discovered.
However, in such cases, the reliability of the
evidence is not actually confirmed. When as-
sessing the admissibility of evidence, a mere
assumption of the existence or non-existence
of a fact cannot be sufficient, even if such an
assumption is highly probable. Any doubt must
be resolved in favor of the accused, which is
the main legal guarantee of the presumption of
innocence."

10 United States of America (Plaintiff-appellee) v. Ste-
phen D. Akridge (Defendant-appellant). (2003). 346
F.3d 618 (6% Cir.). <https://law.justia.com/cases/fed-
eral/appellate-courts/F3/346/618/510756/>.

11 Chkheidze, I. (2010). The Problem of Admissibility of
Evidence in the Criminal Process. “MeriDiani” Publish-
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1.3 The Attenuation (Mitigation of
lllegality) Doctrine

As for this doctrine, it provides that if the
causal connection between the “initial error
and the final piece of evidence is weak, the
judge may conclude that the error has been for-
gotten, attenuated, or purged”

2. PROCEDURAL ISSUES IN
JUDICIAL PRACTICE

Accordingto the judicial doctrine of the “fruit
of the poisonous tree”, if a court declares the
execution of a search of a person’s residential
premises inadmissible, then the firearm seized
as a result of that search is also considered
inadmissible evidence. Furthermore, if other
types of evidence are lawfully obtained based
on such inadmissible evidence (for example,
witness testimony, etc.), and this worsens the
legal position of the accused, all collected evi-
dence in the case is deemed inadmissible and
has no legal force.

In the practice of Georgian courts, there are
examples of the actual application of the dis-
cussed doctrine. In particular, in a cassation
protest, the prosecutor requested the annul-
ment of an acquittal judgment delivered by a
city court in the case of K, on the grounds of
substantial violations of the requirements of
the Criminal Procedure Code of Georgia. One
of these alleged violations, in the prosecutor’s
view, was the following: the judge unjustifiably
excluded from the case file the search proto-
col conducted in K’s office, physical evidence—
namely a grenade and two launching devices—
and the conclusions of ballistic and explosive
expert examinations.®

The Supreme Court of Georgia upheld the
acquittal judgment and stated the following: the
arguments presented in the cassation protest

ing, Thilisi, pp. 74-75. (In Georgian).

12 Pradel, J. (1999). Comparative Criminal Law. Sani Pub-
lishing, Thilisi, pp. 319-320 (Transl.). (In Georgian).

13 Criminal case against Z. G. Case No. 616230414001.

by the prosecutor, according to which the judge
unjustifiably excluded part of the evidence from
the case file, are contrary to the applicable leg-
islation. The judge correctly excluded from the
case file such evidence as the search protocol
conducted in K's office, a hand grenade, two
metal objects in the form of pens, which were
recognized as firearms, as well as the conclu-
sions of ballistic and explosive-technical expert
examinations, since these pieces of evidence
had been obtained in violation of the law.

The Supreme Court, referring to the viola-
tions of the Criminal Procedure Code of Georgia
committed during the search in K's office, fur-
ther noted that, given that in the present case
the seizure of items was carried out in violation
of the law, the judge correctly excluded from
the case file both the physical evidence and the
expert opinions based on them.

In judicial practice, Georgian courts have
also issued similar decisions in which a per-
sonal search report, during which items were
seized from the victim, was declared inadmissi-
ble. In fact, the personal search was substituted
by an investigative action such as a seizure. In
this case, the results of the personal search did
not meet the admissibility criterion of proper
evidentiary collection methods. In effect, by
applying the “fruit of the poisonous tree” doc-
trine, the court also declared inadmissible an
expert opinion containing conclusions on the
mechanism of inflicting damage to these items.
As can be seen, the court adopted a fully rea-
soned and lawful decision. It is no secret that
theoretical provisions are not always fully re-
flected in practice.

On 26 July 2016, the Criminal Chamber of
the Supreme Court of Georgia considered
the cassation appeal of the prosecutor of the
Gldani-Nadzaladevi District Prosecutor’s Office
of Thilisi against the judgment of the Crimi-
nal Chamber of the Thilisi Court of Appeals of
22 March 2016, according to which G. Z., G. K,
and I. T. were charged with having, on 12 De-
cember 2014 at 23:50, while travelling in a taxi
driven by Z. B. in an “Opel Vectra” vehicle with
license plate number ..., by prior agreement and


https://lawandworld.ge/index.php/law
http://www.lawandworld.ge

42

#38, June, 2026

through threats of life-endangering violence,
stolen 25 GEL in cash; a car stereo with a mon-
itor; a “Samsung” mobile phone with SIM card
..; an “Osram” round-shaped flashlight; a silver
chain; a souvenir dagger with its sheath; and
an “Orient” wristwatch. After that, G. K. forced
the driver under threat to remove his sleeve-
less so-called “duty” jacket. Since Z. B. faced a
real threat of loss of life and injury, he complied
with the demand and removed the jacket, which
was worn by I. T. Subsequently, they opened the
vehicle’s trunk, where car tools and spare parts
were kept, which the members of the criminal
group appropriated and divided among them-
selves. As a result of the criminal act, the victim
Z. B. suffered both moral and property damage
in the amount of 700 GEL.

By the judgment of the Criminal Chamber
of the Thilisi City Court of 2 September 2015, G.
Z., G. K, and I. T. were acquitted of the charges
brought against them under Article 179(2)(b)
and 179(3)(a) of the Criminal Code.

Based on the appellate complaint submitted
by the prosecutor of the Gldani-Nadzaladevi
District Prosecutor’s Office, the Criminal Cham-
ber of the Thilisi Court of Appeals, by its judg-
ment of 22 March 2016, upheld the decision ren-
dered by the court of first instance.

The acquittal judgment of the judicial au-
thorities was based on the finding that the col-
lection of evidence, namely the investigative
actions, had been carried out in substantial
violation of the law. In particular, according to
the case materials, the inspection of the vehicle
belonging to the victim Z. B. was conducted on
13 December 2014, between 01:57 and 03:55. The
inspection report states that the victim alleged-
ly gave written consent to the inspection of the
vehicle and signed it; however, no written con-
sent from the victim for the investigative action
was found in the case file.

According to the victim Z. B!s testimony giv-
en before the court of first instance, he did not
attend the inspection of the vehicle. He also
stated that on that day, apart from his inter-
rogation, he did not sign any other document,
and during his testimony, the investigator did

not show him any additional documents. Fur-
thermore, the victim’s interrogation at the po-
lice station took place on 13 December 2014,
from 01:00 to 02:00, that is, at the time when
the vehicle inspection was being conducted at
the scene.

In court, the investigator stated that the vic-
tim did not attend the inspection of the vehicle,
which in turn contradicted the testimony given
by the expert in court, according to which the
vehicle inspection was conducted in the pres-
ence of the victim. At the same time, the vehicle
inspection report was drawn up in substantial
violation of the requirements of Article 125(2)
of the Criminal Procedure Code of Georgia and
could not serve as a basis for a guilty verdict.

Between 01:57 and 03:55 on 13 December
2014, in the presence of experts, an inspection of
the “Opel Vectra” vehicle was conducted, during
which samples of odour traces and fingerprints
were collected, as well as micro-particle sam-
ples from the surface of the vehicle seat. Dacty-
loscopic and odorological expert examinations
were carried out. According to the dactyloscop-
ic expert report, the fingerprint trace obtained
was identical to the palm print sample of G. K's
left hand. According to the odorological expert
report, it was established that four odour trace
samples taken from the rear seat of the vehicle
were identical to the odour samples taken from
G.T, G.K., and G. Z.

The Criminal Chamber of the Supreme Court
of Georgia, by its judgment N2251ap-16 of 26
July 2016, upheld the acquittal judgments ren-
dered by the lower court instances. It also, like
the first-instance and appellate courts, did not
take into account the dactyloscopic and odoro-
logical expert reports, which had implicated the
defendants in the incriminated acts, and stat-
ed that, pursuant to Article 72(1) of the Criminal
Procedure Code of Georgia, evidence obtained
through a substantial violation, as well as other
evidence lawfully obtained based on such evi-
dence, is inadmissible and has no legal force if
it worsens the legal position of the accused.”

14 Supreme Court of Georgia. (2016). Decisions of the
Supreme Court of Georgia on Criminal Cases, Criminal
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In this regard, there is a differing viewpoint.
For example, la Chkheidze considers the “fruit
of the poisonous tree” judicial doctrine to be
incorrect. The researcher writes: “Criminal pro-
ceedings will only have a claim to objectivity
when the case contains objective evidence. In
turn, it is impossible even to speak about the
objectivity of evidence if the source of this in-
formation is unreliable. Therefore, information
obtained based on unlawful information must
be considered inadmissible evidence, and no
exceptions should be allowed, as is established
by Article 72 of the Criminal Procedure Code”"

It is evident that in criminal proceedings,
the admissibility of false, unreliable, or doubt-
ful evidence would simultaneously imply the
possibility of imposing liability on an innocent
person, which contradicts not only constitu-
tionally guaranteed human rights but also the
objectives of criminal prosecution itself.

According to Article 72 of the Criminal Pro-
cedure Code of Georgia, it is impermissible to
confuse evidence with the testimony of the
accused, which was given at the investigative
stage without a lawyer or even with the par-
ticipation of a lawyer, and which has not been
confirmed either by the case materials or by the
accused during interrogation in court.

The inadmissibility of the accused’s interro-
gation at the investigative stage constitutes a
special ground, since in this case Article 72 of
the Criminal Procedure Code of Georgia does
not link such consequences to any violation of a
legal norm. During interrogation of the accused,
it is possible to comply with all procedural re-
quirements even in the absence of a lawyer,
and only due to their non-confirmation in court
is the judge obliged to declare such statements
inadmissible.

Thus, if one follows the “fruit of the poi-
sonous tree” doctrine, then evidence obtained
based on inadmissible testimony of the ac-

Procedure 7-9, pp. 28—42.

15 Chkheidze 1. (2010). The Problem of Admissibility of
Evidence in Criminal Proceedings. “Meridiani” Pub-
lishing, Thilisi, p. 200. (In Georgian).

16 McCrackin, S. (1985). New York v. Quarles: The Public
Safety Exception to Miranda. Tulane Law Review 59.

cused and/or other participants in the pro-
ceedings must also be declared inadmissible by
the court. At the same time, the inadmissibility
of testimony in this case should be conditioned
by a violation of the norms of the Criminal Pro-
cedure Code. This doctrine represents a logical
“continuation” of the sanction for procedural
violations.

A different situation arises with regard to the
consequences of excluding the accused’s testi-
mony when such statements are not confirmed
during interrogation at trial; this requirement
serves as a specific mechanism restraining the
investigative authorities from “excessive ac-
tivity” during the interrogation of the accused.
The restraining mechanism here is based on
the fact that such “excessive activity” does not
produce a favorable result for the prosecution,
as the statements will be deemed inadmissible
and cannot form the basis of the accusation.”

It is also important to consider the circum-
stances specified in Article 72(2) of the Criminal
Procedure Code regarding the inadmissibility
of evidence that has been obtained in compli-
ance with the procedures established by this
Code, but where there is unresolved reasonable
doubt concerning its possible substitution, sub-
stantial alteration of its characteristics, or the
substantial disappearance of traces left on it.

This legal norm has exceptionally import-
ant practical significance in the field of human
rights protection. On 23 April 2014, police offi-
cers of the Main Division of the Tbilisi Ministry
of Internal Affairs conducted a personal search
of Z. G.-shvili, who was accused of murder. The
seized items were packaged and sealed. The
search protocol recorded the following items:
220 GEL in cash, a “Metromani” card, one bullet,
medications, and cigarettes.”

More than nine months later, during the ju-
dicial examination stage, an inspection of the
items seized during the personal search of the
accused was conducted, during which addition-
al items were discovered, namely a lighter and
receipts for the purchase of medication, which

17 Criminal case against Z. G. Case No. 616230414001.
18 Ibid.
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had not been recorded in the search protocol
at all. Moreover, during the court hearing, the
prosecutor presented a sealed and packaged
mobile phone to the court and explained that
this phone had been seized from the accused
Z. G. during a personal search conducted on
26 April 2014, but the investigator had failed to
inspect it and include it in the search protocol
(the prosecution did not even include the mo-
bile phone in the list of evidence).

As it turned out, the mobile phone seized
during the search had been stored in the po-
lice department for more than nine months,
and therefore, there was unresolved reason-
able doubt regarding its possible substitution,
substantial alteration of its characteristics, or
the substantial disappearance of traces on it.
For this reason, the judge declared the mobile
phone inadmissible as evidence on this basis.

According to Article 72(3) of the Criminal
Procedure Code of Georgia, the burden of prov-
ing the admissibility of prosecution evidence
and the inadmissibility of defense evidence
lies with the prosecutor; however, the issue of
declaring evidence inadmissible is ultimately
decided by the court. The court’s decision must
be reasoned.

For example, by the ruling of the Investiga-
tive Chamber of the Thilisi Court of Appeals of
2 February 2018, the complaint of the defense
counsel was upheld. It was established that,
during the pre-trial hearing of 25 January 2018,
the judge of the Thilisi City Court granted the
prosecution’s motion to declare part of the de-
fense evidence inadmissible, and accordingly
excluded from evidence a letter dated 21 Sep-
tember 2017 issued by the National Forensic Bu-
reau named after Levan Samkharauli (XXX), as
well as photographic illustrations attached to
the inspection report prepared by the defense.

The pre-trial judge based the inadmissibil-
ity of the defense evidence on the following
grounds: (1) the authenticity of the letter XXX of
the National Forensic Bureau could not be es-
tablished, and it was unclear on what basis it
had been obtained; (2) although no procedural
norms of the Criminal Procedure Code were vi-

olated during the inspection, the attachment of
photographs to this report constituted a sepa-
rate new investigative action, thereby violating
the requirements of Article 136 of the Criminal
Procedure Code.

The ruling of the Investigative Chamber of
the Court of Appeals indicates that, with regard
to the authenticity of evidence, Article 72(2) and
(4) of the Criminal Procedure Code of Georgia
provides the following: evidence is inadmissible
if it has been obtained in compliance with the
procedures established by this Code, but there
remains unresolved reasonable doubt regard-
ing its possible substitution, substantial alter-
ation of its characteristics, or the substantial
disappearance of traces left on it.”

As follows from the challenged decision, the
judge of the pre-trial hearing considered as a
questionable circumstance the fact that the
case file did not contain, nor was there any pre-
ceding application from the lawyer on the basis
of which the National Forensic Bureau issued a
written response. In this regard, the judge of the
Investigative Chamber noted that the letter of
the forensic institution was issued based on a
lawyer’s application, and this is confirmed by a
letter issued on behalf of the Head of the Legal
Department of the National Forensic Bureau,
which, in addition to the content of the applica-
tion, also indicates its registration number.

The judge of the Investigative Chamber con-
cluded that the absence of a copy of the law-
yer's application does not deprive the disput-
ed letter of its authentic character and legal
force, since its origin is known and reasonable
doubt regarding its possible substitution, sub-
stantial alteration of its characteristics, or the
substantial disappearance of traces on it has
been excluded.

As for the inspection report prepared by the
lawyer and the attached photographs, the judge
of the Investigative Chamber explained that in-
spection is an investigative action which, in this
case, was conducted by the defense in order

19 Thilisi Court of Appeal. Ruling of the Investigative Pan-
el of the Thilisi Court of Appeal, Case No. SG 133-18.
<www.tbappel.court.ge>.
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to clarify circumstances relevant to the case.
Moreover, Article 126(3) of the Criminal Proce-
dure Code of Georgia allows inspection to be
conducted using technical means, provided that
this does not lead to the destruction or dam-
age of an object, document, substance, or other
item of information, or traces existing on it.

Criminal procedural law considers the use
of technical means during investigative actions
as an integral and inseparable component of
the investigative act carried out to obtain evi-
dence, serving as a means of better recording
facts and events and presenting them clearly to
the court and the parties. In this case, photo-
graphing does not constitute an independent
investigative or procedural action; rather, it is
an integral part of the inspection protocol and
visually reflects what is described in written
form in the protocol.

The judge clarified that, in the present case,
the photographing carried out during the in-
spection is fundamentally different in both
substance and procedural form from the reg-
ulations under Article 136 of the Criminal Pro-
cedure Code concerning the retrieval of docu-
ments or information.

The retrieval of a document or information
is the direct acquisition, for a criminal case,
of information or documents that are stored
in computer systems or electronic data stor-
age media.?®

In the procedural law of the United States,
separate rules are established for each type of
evidence regarding its classification and admis-
sibility. In general, these rules constitute the
majority of legal provisions governing proof in
criminal proceedings. For example, as a general
rule, hearsay evidence is considered inadmissi-
ble, since it refers to testimony that is not based
on the witness'’s direct perception of facts and
events but is obtained from other sources (for
example, from eyewitnesses). Long-standing
experience has shown that such testimony car-
ries a high probability of error. Nevertheless,

20 Police and Criminal Evidence Act of the UK. (1984).
<https://www.legislation.gov.uk/ukpga/1984/60/con-
tents>.

under certain conditions, such evidence is still
admissible in U.S. criminal proceedings — for
example, statements made by a dying person
regarding the cause of death and the circum-
stances of the criminal act causing it, provided
that the declarant had no hope of survival.”!

Many other exceptions are also provided
in evidence law, as well as in other provisions.
These exceptions are often indeterminate,
which creates conditions for broad judicial dis-
cretion in decision-making by judges and in in-
structing juries.

This phenomenon is further illustrated by
the provisions set out in Rules 402 and 403
of the Uniform Rules of Evidence. The first of
these contains a general provision: “All relevant
evidence is admissible, except as otherwise
provided by law, by these rules, or by other
rules applied by state courts. Evidence that is
not relevant is inadmissible”. The second rule
establishes a broad exception: “Relevant evi-
dence may be excluded if its probative value is
substantially outweighed by the danger of un-
fair prejudice, confusion of the issues, mislead-
ing the jury, or considerations of undue delay,
waste of time, or needless presentation of cu-
mulative evidence”.

Exceptions also characterize provisions
concerning the admissibility of the defen-
dant’s statements, regardless of whether he
has pleaded guilty. For example, statements
made in sleep are considered inadmissible evi-
dence. Likewise, a statement that another per-
son has already confessed to the commission of
the crime cannot be treated as evidence; that
person must be summoned and examined in
court. Statements and confessions made by the
accused outside the proceedings, or by a third
person acting on his behalf, may under certain
circumstances be used in court as evidence
against the accused.

Historically, in England, evidentiary law was
not regarded as an instrument for ensuring indi-
vidual rights. Its main purpose was to establish
rules of proof that would allow the exclusion or
non-admission of doubtful evidence from pro-

21 Ibid.
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ceedings. From the perspective of English judg-
es, if evidence does not raise doubt (even if ob-
tained in violation of procedure) and fulfils its
procedural function related to establishing the
facts of the case to reach a fair judgment, there
is no reason to exclude such evidence.

According to a common English interpre-
tation, the key characteristics of evidence are
not admissibility but relevance and reliability.
This is also due to the fact that in English crim-
inal proceedings, the institution of preliminary
investigation has never existed, meaning that
there was no formally regulated activity of state
bodies concerning the collection of evidence
prior to court proceedings. It therefore follows
logically that if the procedure of evidence col-
lection is not regulated before or outside the
trial, it cannot be violated. Here, direct analo-
gies with civil procedure can be observed: for
example, a document, even if it appears doubt-
ful, does not prevent its use by the claimant.

The growing judicial interest in the proce-
dures of evidence collection, and not only its
examination and evaluation, has become par-
ticularly evident in recent years, as the legis-
lator has changed its approach to pre-trial
investigation, which is gradually becoming a
full-fledged stage of English criminal proceed-
ings. This is reflected in the Police and Criminal
Evidence Act 1984, which regulates in consider-
able detail the procedural actions of the police
during pre-trial proceedings, addressing com-
pliance with or violation of the law in the col-
lection of evidence and, consequently, judicial
control over such actions. One of the elements
of such control is the court’s assessment of evi-
dence obtained in violation of the law.

In legal literature, the view has been ex-
pressed that any procedural violation—i.e., any
collection and examination of evidence in dis-
regard of procedural law provisions—inevita-
bly leads to the loss of evidentiary force, and
therefore, such evidence must in all cases be
declared inadmissible.

There is also another viewpoint, according
to which, if the body conducting the proceed-
ings has violated not the general principles of

criminal procedural law, but rather a specific
procedural norm whose correction is possible
and whose violation cannot affect the equali-
ty of the parties and the adversarial principle,
the court may decide not to declare such ev-
idence inadmissible. For example, during the
interrogation of a witness, the person was not
informed that they had the right not to testi-
fy against themselves or their close relatives;
however, the witness later stated that this
omission did not influence the testimony they
gave. According to the authors, such evidence
may be considered admissible.?

We share this latter view and consider that, if
a non-substantial procedural violation is com-
mitted during the proceedings, the court should
have the right not to declare the obtained evi-
dence inadmissible (unlawful).2 For instance, if
a person under the age of 14 was present at the
court hearing, this constitutes a procedural vi-
olation (Article 182(8) of the Criminal Procedure
Code of Georgia), but this violation is so minor
that the evidence examined during that period
in court should not be considered inadmissi-
ble. The same approach should apply in cases
where, during the interrogation of a witness,
the investigator omitted to indicate the place
where the investigative action was conducted,
and so on.

Conversely, if evidence is obtained in sub-
stantial violation of procedural law — for exam-
ple, if the accused’s confession was obtained
through beating, torture, blackmail, or other
unlawful methods — such evidence must be
considered inadmissible and has no procedural
force whatsoever.

The doctrine discussed is not merely a the-
oretical model. It is effectively recognized by
Georgian courts and should be applied in all
criminal cases. Of course, the introduction and
establishment of the “fruit of the poisonous
tree” doctrine in the Criminal Procedure Code

22 Cole, G., Smith, D. (2010). Criminal justice in America
(6% edition). Wadsworth Publishing, p. 32.

23 Langer, M. (2004). From Legal Transplants to Legal
Translations: The Globalization of Plea Bargaining and
the Americanization Thesis in Criminal Procedure, Vol.
45, Ne1, pp.1-64.
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requires detailed elaboration and a careful
approach to the formulation of the relevant
legal norms.

CONCLUSION

Thus, the admissibility of evidence presup-
poses compliance with numerous rules estab-
lished by law. Only strictly defined procedural
regulations should ensure that information is
granted evidentiary force; otherwise, it has no
significance for criminal proceedings. Moreover,
the admissibility of evidence also implies the
granting of legal force to information that is
relevant to the case. “Legal force” in criminal
proceedings refers to the possibility of using
information in a case, establishing relevant fac-

tual circumstances through it, and making pro-
cedural decisions on that basis.

If information is not properly incorporated
into procedural form and does not acquire the
status of evidence, it has no legal force and will
be considered inadmissible evidence; through
it, no procedural decision can be made, and its
use in criminal proceedings is excluded.

As the study of investigative and judicial
practice has shown, the judicial doctrine of the
“fruit of the poisonous tree”, which has already
been implemented in Georgian procedural law
from the criminal procedural legislation of the
United States, represents one of the most im-
portant guarantees of human rights protection
in practice. Naturally, this requires further the-
oretical research and continued analysis of in-
vestigative and judicial practice.
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mbgd0n, Mo3 gobodnmMmmogdL 33mg30L dgdHo-
Mmosb, 3gMdme, sMabozdamnbo@ oMol dgb-
Bogmomo - My3Ybo Mebs80d®Y3MyMo©
bgds bLobosdsmoamm 3Maghngodn ©Mngzo-
30gmo 3h303g09mgx0900Lb godmmoibgs, Mo
3Mohamoydgdom gobobodmzmgds ,oMbYoN-
00 3MM393s", @ MmamM byds o3 nbLhn-
HadobL Myomads3ne abgom Jgdmbzg390do,
MmEabog 9H303909mMa0s GMMISMYMI©
3obmbogMmo sMab dnmgdymon, mydEs sMbY-
0mob gmbngmymo 9930 dnbo 30906 03yMM-
60b 808sMm0o (bLL3-L 72-9 3ybanab d9-2 6560-

ann). 5830M36, 3om3g 33ag30L bagnMmmyds
MAgds 0d0b dgRsLYds, MFEIbo® dggbods-

09900 smbndbymon nbLHHYHOL 3MdJHzxmn
390mygbgdo LadoMmonobo bLabsdoMmmmb
LogMmmsdmmabm LHSbIMBHYOL, gobLogym-
M9000 — ECHPR-0b 89-6 dgbanbos o ICCPR-0bL
14-9 3mmbmzgbgonb dgbodsdnbo, dgbodmy-
090y ©oEagLb dobLbbzezgds mibhmMnbab
gmmdsmym  HEMmIbL3WBbHENLs ©o Tab
998399dH0sod @Ybgsombamygoob IdmMmab Jofm-
0y bobbmab bodsmmamBaMmImydsdo.
990mMombndbymnEab godmadnbomy, bo-
dmmadnb doMomoo 33ma30L 30mb3zo BmM-
MIYmnMmEgds 990 3bonMmo: Mdd)bo
99399H0sbo o 0065303 H3MymMe sMab
033mgd9bhomgdymo  bLodommzgmmb bob-
banab bLodoMmob LodmMmEgbm 306MbBDYO-
moOsdn ,,dmBodmymo bob Boymaob® bodm-
bodsmmmgm Emghmabs (LLLY 72-5 dxbmab
gq3Mamgddn) s MedEgbs PBMY639ymaxb
030 00030560L BYbTghHomyMo JRMmYdg-
00L E1E35L Lobsdsmmmmm 3Mogdhnzgadn?
33™330L 30Bob0, gMnnb dbMo3z, ogn-
bgb Logdommzgmmb bobbaob LodsMmomab
badMmmEgbm 3mEgdLab 72-9 dgbmab 3Mogdho-
39mn dmgdadggdnb mo30bgdxMYd900, bmem
0gmMmagb dbMog — Jgx3LEIL sbndbymn bm-


https://lawandworld.ge/index.php/law
http://www.lawandworld.ge

#38, June, 2026

51

M30b 998399H00bMOS 0©3305b60L JRMYdIMY
©3(3300L 3MBLAHOBHYBZ0YM o bagmmsdmmabm
AomAmMbMSb dndoMmmymydom. o3 d0dbnb d0-
LomBy33 653MMABN 3BME36sE NbobsgL: (1)
72-9 9gbaob bmMmAshoymo dobssMmbob obo-
aodL; (2) JoMoyyamo dmEymab JgEsmMgdsb
083-0b Exclusionari Rule-bo o Fruit of the
Poisonoous Tree @mgdhMabsbmsb; (3) Lobe-
domam 3Magdhnznb dgxobydolb o0 mzom-
LadMNbL0O), MI3EYbo gMmMa33MmM3b0® O
3MmabmdnMmgdoo bEgds ©syd3z909ma
9(h3039079mM90900b godmygbagode.

BodMmanb bLoobey damdamgmob ndsdo,
Mmd 0go ,,dmbsdmmymao bab boymagznb” md-
HM0bob Jomoym bLodoMmomgdmng LogzmMEg-
do gobbomgzgab sbmMmEzngmgdb oMo dbmemme
MmmgmmE bmMmIshoym gosampsbsb (Legal
transplant), oMsdy@ MmamME3 KY6JE0YM
3MmEgLYsMYM 3g94o60B3L, MMIMab Myomy-
M0 98399H00bmMmos dMBIEYds LabodsMmomem
3MaJH0gnb bogydzgmdy. 3393 3obLOgYM-
M9000 YyMomgdob 8dob3znmgdb abgom bLo-
3000bg0dy, MmMmAmydnEg JoMmoym bLodsmmo-
mdEmbgmdodn  dgoMmydnm  bogmgds
oMob gosbomndgdymon, dom dmMab, yMo-
333090 dh3n3goma0900Lb gsdmMmoibznb
3Maghogamo  3MmahgMoydgdn, ,oMbgonmMN
©oMM39300L" 3gobadbodmzMmgmn LHsbwaMmbn
o IH303909WYdsms 93096hgMmonb do-
dsmm gmbogmymo gg30L (bLLLZ 72-9 Bybanab
89-2 6sBomn) 3Moghnzgann 9603365mmos.
0000006, 63dMMTn LMV30DMOL Jdgi3obgoNbL
AhomAmbL, MmAgmoi Jomomym doamadsb go-
60bomo3b v@odnsbab yxmydsms bLagMmomo-
dmmabm bHsbsMHYOMI6 (ECHPR, ICCPR) do-
doMmmy000), MoE 33em930L 899390L 060gg0L
IRMHM oMmom — dgamxonm s bogmmsdm-
Mobm godmygbgdomMdnb 3m®H9gbEnomb. 6o3-
Mm3dob 3MogHnidgmo o mgmMoymo 8600-
36gmmods godmabohgds 0dsdn, MmMA3 dobo
d9093900  BoMAMOa90L  Lodommzgmmb
dogomnmdg exclucionary doctrines-ob bodo-
Mmomgdmngn HMmebL3MIbhognolb TdgxsbLY-
0oL, M3 Jab60bL dgbadmgdMMOLL, dnMgdYmON
00336900 godmygbgdym ngbgL, sby39, bbgs
363mmbagbyMmo Ladsmmmab bobhgdab (Bsa.
06gmobo, yganbn) §39y69030, bowsl dMbS-

oMoy 6939(hL, @end390ma 36MbL gbs 0
0b 3h303909mgd..

ddgmoeMmMeMmang

bodMmmaddn @odmygbgdymons  mibHmo-
byMmo o dgoMmgdom - bodoMmommmgdMmngzn
33m930b dgomEgdn, MmAgmos dndobno
LogoMmmzgmmb bobbgab bodoMmomab Lo3-
MmEgbm 306mbAgdmmodsdn ,dmbBodmyman
bob Boymxab* omg®Mmobob 003mydgbho-
300ob  00300907M70900L 0EHHNBRNENMYOS
o d9x3bg0..

33938 98Yd690s LogoMmmzgmmb 3mb-
bhyobhygoob 31-9 dgbanob o bobbeob bLods-
Mmomob bodMmEgbm 3mgdbab 72-9 dgbmab
bmMmAshoym s6smadL, dom dmMab, dh30E39-
0mM9doms oYd390mMmonb, ©IMN333E0YMON
9(h303909mMn0900L godmmozbzobs s MH30-
3909mg00my 93Mm3b6hngyMmodnb 3Modgmoy-
99000L gobbomgab.

d90M9000-bodommnmgdmagzn sbsmMndOL
R3M3mgodn Jommymo MyaymaEns dgxsby-
0300 8d3-0L bodoMmmomBMIMgOsdn Asdm-
yamndgoyan exclucionary Fule-bs @o Fruit of
the Poisonoous Tree mgd®Mmnbsbmob 00ds-
M0900m, dgLadsdnbo bobodommem 3MHE9-
b6gbhgonbL godmygbadoom.

BbodMmman, obLAH3g, 90YyoMgds LodoMmm3zy-
@mb bobsdsmmmm 3Magdngnb 33mo30b,
3o06LognmMgdnm Logommzgmmb 3HBYbsgLo
LobodoMOML 3MDBNENJd0L dBaOBL, Momo
©oanbaLb 72-9 dgbanab 3Mogdhnggmmo Mao-
m0doEn0b HgbgbEngdn o doba godmynbg-
00L M6330Y3MYMYdL.

Lagmmadmmobm  3obdmTnmgds gomze-
m0obB0b6507mM00 3©ed0360L JTRWMgdom Eo-
330b 0bHaaMomgdom, 3gMdme ECHPR-0b 89-6
dybaobys o ICCPR-0L 14-g dybenob dmmbm-
36000 3mbhgdLbhdn, MabL LOBYI39MDIE go-
bbmMmizngmgdymos  Jommygmo  3Mmaghngonlb
d9Lod3d0bMONL gx3bYd.

©ob336900L MMAYMNMydnLbLL godmyg-
6g0ymos LObLbAHYTPMo o HogmEnmanymo
0bhgMm3mMgbHoEns, Mams ©ayd3zg0gma d¢H3n-
39030909000 0bLHOBHYHO FgRLEOIL, MMam-
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M3 I8MIdosMS 330D, LadsMMIMEIDEI30
mMaabmgdob 3mbbhmmaabs o bodsMmommo-
060 LodommomMbamMAMgdnb YBMYb3gMYymayznL
099060%0d0.

33930 90YyaMmnds LodoMmmmydMng hHfo-
6L3mMsbMHaEnab (Legal transplant) sbsgmog)n-
396 AoMAML o bLojommzgmmb dogomnmbdy
0x33bgoL Exclusionari doctrines-ob gsdmo-
6oL 9x899H0obmMdsL, MoEg dgbadmydmmoslb
ndaags, d0mgdymo ©abi3bgdn godmoygbg-
0maL, obg3g, Lb3zs 963MLLgLYM0 bLodo-
momob Lobgdab (3sg. 0bgmabo, yganbon)
939469000, LooE dbmmme ImbodsMmey
6y39ML, ©o1d390mMo© 36ML ™My oM gbs ™Y
0b 9h303909mg0d..

1. domOIMLASICIIBNOL
00bbMmOIMIB0L
OMINMNO6Jd0L dd@IMABN0O)-
LATIMOI@IGMAO30 dL3JIJMIB0
1.1. ,dmbBodmymo bob boymozob®
bodmbodoMmomam mdmtobob
Bmagoo oboboomgdo

dgomgdnmon  sbomndab PdMYB63gm-
Loymao d3E0MY0gMNs  Jommygmo bodo-
Momob doMmomgmymn Jgsmgds sdd-ab
d9Lo00dnb EMIHMbabs o Labodsmomm
3M3gH0300L™s6, 39MmE, bogdoMmmzgmmb Lob-
baab bLodomorab bLodMmEgbm 3mygbob
72-9 03bmono ©oagbomon Imymab 3oMe-
mgmyMmo gobbomgse odd-ob ,dmBodmymaon
bob 6oymxz0b” emgbhmabsbmab, Moms godm-
033900mbL domo dLas3Lxdg00, gebbbze390900
o 0839396 ho3nnb Mma30bn0dxMYd500.

,0mB33mymo bob baymanb” LOIMLODS-
Momgm omghmnbs 8dd-ob dmgdg Lob-
banab LadmmEgbm bLodommomdn 9.6. godm-
Mmogbgob Bgbob Bobommos. AH3039079mad0L
3v0mMmnbznb B6abo 3oM3gmo 8dd-0b PBg-
609030 bLobLOBsMEmMT 1914 Bganb bLogdgdY
Weeks v. United States godmoygbo. bogdg i39-
gMmomymn s39bhob dogm 3mbLHODHYEnL
dgmmbg dgbbmMmydob gbgdmey, IgMdme,
9396(H3o IH303909™M9d0s 3nMan 3MMagb3m-
b6g6300L LoNEHIMMYO0L aMM3g300m TM-

03m30. 399609035 LSLOTsMOEMA Tomoomy,
Mmd 0MoEyds 30Mab LabmNEsb P3ob6m-
bmo dm3m3zgom Bgmomgdbs o 3mMmyb3m-
b69b630g0L oM Y6 9x31ndbydMEAL. IMg3n0-
Bgo0m h303909m™ oL godmMmaizbzab Bgbab
0mg09wm900L GoMamxdn FoRIMMNMIZEOS ©
030 9306mbm 0bg@mMmdognob bLoxyd3zgmdy
9m3m3g0ym  9(h3n3I0YMY0I0DIOIE  3o3-
MEgms. dH303903modab  gsdmMmoibznb
69L0bL Mobobdo, P306Mbm AbMyz0m, O3o-
Hh0dMmgdom, ndymgdnmn s3nmbznm dm3m-
39090 063mm3s3ns bobbenob bodommmab
Log09%9 oM Y6 01969L Vd390yMN. My d9-
9bgdo ,,dmBodmymo baob baymanb” bodmbo-
domammam omdhmnbob, 0go yumm dmmb don-
©0b s 3©396L, MM bobbenab LodoMmoab
Logddab dobogdnEsb, obg39, nbwo godmo-
MoEbmb P306mbm gdom odmAgbon nbym-
M3o300L Loxydzgmdg dmgznsbgdnm dm3m-
39090 9(h303909Moo.

9(h303009mM900b  godmMmogbzob 6Ll
dLae3LYE, ,dmbsdmymo bob Boymaab® Lo-
dmbodommgm  EmIHMmobob  sdMEsboy,
36900Mm3m AbMy3nbe ™y LL3S oMOIMB-
bOoBHIENYMo Joggdab sm33qms. 0bg0Mn-
309, LOTIMMIMESTEI30 MMZSBbMd0L dngMm
AbMgznb nbgdsmmme RAshoMmmgdsb, sMo3mb-
LHOHIBOYM JBIEIOSL dSYENMYOMeE TM3-
Y3900 9©3300600L 3MBLAHOBHYB0YMO JRMIONL
©aMM3939,2 3ogomoma, 30Mon bgmdgy-
bgdamodab, LL3YM700L JRWgo0b byndgy-
bgommd0L o 9.8. 983-30 3©30360L JRMY-
0900 3MbLAHNHYBNNM T303MOPIS IEYNN,
00 Jx3my0900L oMM3930L d9dmbzg3sd0
09093900 LO3IIME Jagomons. bLobbeob
LodommomMBaMAmMgonL ,38mgdsms dagnab®
6700b3ngMo  oMM393s  3(H30E3g0PmMY0sL
bobbgab Lodommmab bLogdnsb godmmo-
3b3sb 06393L. bLEMMgE o0 Loxgydzmom go-
R¥M0OM3ms IH303909mMo00b godmMobzob
B9Lob IMJ090900L GoMamgdn s Y339 1920
Bmoob od330mMos ,dmbBodmymo bob

1 Weeks v. United States, 232 U.S. 383 (1914), See re-
view at: https://supreme.justia.com/cases/federal/
us/ 232/383/

2 Silverthorne Lumber Co., Inc. v. United States, 251
U.S. 385 (1920), See review at: https://supreme.justia.
com/cases/ federal/us/ 251/385/
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Bboymanb”  bLodMbodsMMgm  MIHM0by,
MmEgbseE 1920 6gb 8d3-0b PB9609LBS Lo-
LodoMmoamad goboboms Logdg Silverthorne
Lumbrer Co v.United States.

Loga0bL BogHMOMN30 goMgdmgdgdn sbgmo
nym: gmgmog boenggmommbo by-hHyab 00B-
BgLob BoMIMydsdn xgEgMomymn 306mbg-
00L EoMM3930LoM30L gg3dnhobomo ngbo
36monmo, Mab Loxyd3zgmMdyEsE dob MBnbL-
do ®¥gEaMmamymads 0396(H900s AbMgzs Aso-
HoMgL, MmPIEo do0 LoMObsM BydsMM3s oM
3dmbom. 3690sMmom AbMgznL dggaam am-
3m390m0 06xmMIs300b boxrydzgmdy 3Mm-
39mmds bb3s ©EM3YdgbhHognob godmmbm-
30L 6g00MmM3o3 dmombmags, Mobo JBMYdsE
LoLOFMNEMMbLOZED Fnomm. bognggmammbas
30, MMIg0E 00030 836530390 oM 36MO.,
©m3ndgbhonob boMmaggbadg oMo gobo-
@bos. 330b godm boggzgmommbo sd5gMo©
LobodoMmEMMbOETn oydmMAngdMmonb
0MdM @000 od33¢hnaMY0L.

dma30069000 Logdg 9dd-0b PBYbogL bo-
LoadoMmomdn BoMmodoMmms. JB9659L3d Lobo-
dommmma aoanbs, MMA bomzggmammbab
ma30bob AbMY3e n306Mbme gobbmMmizngmey,
0dn®mad 0Moangds AbMg3znLb dggge Am-
3m3909™m 0bxmmaAsEnob oM Y6 oxydb-
©90Mmo. 030L dbMmag, 0dd-0b dM3MMOY
o3bogo@s, MM 0gn IRMYdsdmbogno nym,
©m3ndgbonaob sbEgdn Foogmm s od
©M39996(ho300sb dnmadymo nbxymmdsEns
0MoEgonb BoMmagnbobomznb gadmaygbg-
0060. LobodMOMD FMo3MmMONL gL oMaYnd7g-
Bhognoe oM Zonm3omnbnbs o N6y,
Mmmd, 9¢hH303909ma00Lb o3Mdomzab 6L
0060030, P3obMbme dIM3M3z90xmn  0b-
gmmdszns bobbaab bLodommmab bLogdndy
bogMmomE oM Pbs 0465L godmygbgdyana.
bogmggmombn dbmmme 3oM3zgmon 3o-
bmbm AbMy3000 IM3M390m0 nbxgmmadsiznab
00000MMOsL Imombmgzgs, FogMod LEMMY®
0330030M39mads IMJd99003 goybLbs gdo
dg0damd domgoymo 0bymm3sEnob godm-
MoEbgzobL. 967 gL ob d90mbzg39s, MMEaLLE
003930M39m0  Loagedmdngdom dmJdggds
33906mbme gobbmMmEngms, MdsE dmg3ns-
6900, gabbmMmEngmgdymo badommemgdmo-

30 §09©9000L dsmoma@ 36Mds godmnbzns.?

,0MmBadymo bab boymxab” Ladmbods-
Mmomam omghmnbob d0dsbo LEMMY® 0boy,
Mmd LadoMOMgdMnzn J993900 o AM3-
y39bL oME3 M3wa3nM39m 1306mMbm §07g0sL
o M3 9oL Loxwyd3zgmbdy Jgdamad gobbm-
M309MMgoYm Jagwgosb.

3030mmE HgMmanbo - ,,dmbsdaymo bab
Boyman - 30M39ma@ 1939 6omb godmnynbo
003-0b @ggMmomyma 3B9bogbo  Lobodo-
Mommb Imbodsmmmyg ggmodb BMIb3RY-
MbHgmads ,,60MOMB0 6d3-0L 60600MB73" Loy-
900 3oo6yY39MH0mgo0Lb EobLLLOYMYOML .

Logdd0b oMmbo 30 sbgmo nym: 8d3-0b 3nMm-
39m0  0bLbHBENOL LOLBMOMT BMYb3
Bomombab d0domm godmodobs Fododhyy-
690gmo gobohgbo, MMIMomsz ob 3mbhHMmo-
000oby o smzm3mmyMmo bogzmnyMmydg-
0900L @sdom3zadn ngdbs Ebmdna. Logddgdo
doMmomon dhH303909™M 08  LohgmaamMbm
LoydMmgdab dMLAYBNL Loxwyd3zgmdy Im3mag-
0ymo nbggmMmadsEns aym. i3M9b3 baMmombBTY
3960Ag60 Lovdgmogom LobosdsMmommdn go-
obohngMmo nd dmEnznm, Mmd dH303g0YmY9-
09060 30L 60bsomMIya 8dd-0b 3MbLAHNMHYEO-
ob dgmmbyg d9LBMMYO0L oMM3g30m 0960
dm3m3z90ma. Loodgmagom bLabodoMmomema
©o0anbs, MMA3 B6oMoMBOL LohgmyxzmMbm
LoydmMydaL dMLAYBbNLLL onMM3s 1934 Bennb
3obmbn 3mdybnza3ngdal dgbobgd. bLOV39-
ma3nm LobodoMmmemad dgE3omo 30M39M0
0b6LHO6ENOL LoLOFsMOEML godsdhynbgdg-
o0 3obohgbo o badgobdnm smbndbs, MmA
0MOME90mMDL Ladyomyods oM 3Jmbs oya-
30390060, MM 0L 606503 3MLYOYMON
dmbo(390900 dmbBsdmymo bab baymazn oym.
ombndbymads gowabyzghnmgded, 950am-
ddo dgndnbs Lb3s bLoLOTsMNEMMYdNLONZNL
Lobgddm3zeb69mm 8603369MMdY, MoE N3ob
39obbdmob, MmMA, 0y bLodsMmaMELT3e-
30 mM3gobmgdn dmndm39096 306mbab ybgydo
©3MM39300 M30dg Bh3n3909mgosL (bgb Bo-
0mo396), 98 3(303909™00b boxgyd3gmdY
am3m3goymo dh30390nmgos (bg Bodmosb

3 hbgodg 0o, 0&303309MIdsMS  ESLA370MONL
3Mmmomgds Lobbaal Lodsmomal 3MmEgLdo, goo-
,09M0c0nsb0”, mdogmabn, 2010, 83- 71-72;
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Boymab) oM dgndangds 0gdbgb godmygbgody-
o, MmgmmE 3H303309mMads. 360s 010g300,
Mmd s39M030L d99M 070 dhohgdonb Lo3-
MmEgbm  306Mb3gdMMdnm, 030LsmM30D,
Mmd sy 04690 nmmgymo dmJsmagab
IRmMydg00, LodmmEgbm 306MBIEYOMMONL
©3MM393000 IM3M3909M™ 3(h30(3909™Yog0L
©abod3900© oM dN3MYd96.*
9h303909mMq0900L ©obLd390MONL  Lo-
®}3xd3mgdab  3mabognzo3nob o330y o-
oMoy 0d3-0b FoMOIMbogyMgdadn 0ymazd
0000 ox3ngboMmgonb dgomenb dobywznom,
MM $39B90: BM3s© ©s L3JFNIWYM 53IBYI-
000. 9L oYymMxs godmb3zgymony ,dmbsdymo
bob Boymagab” omibh@maobob B5393maboo),
MHmIgmoE Pdzg0oL 9(H303I0IMY0900L ©.-
90390mmo0b  Loyyd3zgmb s EsYI3909-
oo 3h3n03g09mod90ab oyMmooymmo dogmab
00M3960b 394060%30L.° gL EMmJHMnby, Mm-
3mmi3 %90mm 0mgzs, 6oMImMndzs odd-ab
79960900 LsLOFMNEIML 3MHEgEabHYN
39006Y39h0mad900b Boomdo XX Loyldybob
20-006 Bgddon. MmagmMmE smbndbymons o8-
d-0bL 3996059L0 LabodsMMEML owsby3zgMHn-
mgodoedn: ,,08 ©gOymMgdab sMbo, MmIgmos
3Mdomogb 9h303909m™90900L dM3M3g03L
080 My 00 3gdnom, ndsdn damadsmgmob, MmD
oMo dbmmme 3396mbm gdnm dm3mzgdymao
0h303909mMn0900 oM dgndmgds godmygbg-
09m 0gb6aLb AZ396L LobLodsMmEMAn, 3Md9E
obgomo 3h303903myd900 bogmome oM dg-
ndgods 3godmygbgdym 0gd6qL e o6y ,dmbo-
dmymo bg“ ndmygzs ,,dmBodmym boymab*;
9(h303909mMa0g900L domgds 0bxymMmIsEnab
Lo®yd3gmdy, MMAgWoE oINS -

4 of3Mm. obomgon 8. mdbsmgmo, 9&3I0EI0S ©o
93303309705 Lolbob Ladsthammols 3hmEgLldo.
LoeobymBsgnm bodmmdn Ladsmagal omd@mmols
530009809Mn  bomolbols  dmLsodm3gdmo.  ™o.
93mbmdninm  yhongmomodsms  Lobgmadfoxm
16033MboGIG0, ;mdomobon, 2010, 33. 57; gomMmagn
0935603300, Lobbmolb Lsdsmoreol 3MmEgbol
Bmasen 6ofoamals dndmboss, dod. ,,0nmMalbGadals

Lodysmm*“, 2014, 33. 299-302.

5 «Fruit of the poisonous tree» doctrine. (cm.: Nardone
v. United States, 308 U.S. 338, 1939.

6 Silverthorne Lumber Co. v. United States, 251 U.S.

385, 392 (1920); Nardone v. United States, 308 U.S.
338 (1939).

3039090 dh303909m900eb, bob dom
©9383909mL.

7600 00nb0dbmbL, MMT dmMmangMmomn v39-
Moggmon 993609M0, gogbhmMmdMn3zo, 308390L
L,0mBodemymn baob boymanb® godmygbnodob.
Mmammz ombndbo3zb ®. xy39M0, 0bxm-
Mdogny, MmMIgmog, MmamMmE omdmAbE.,
domadymo aym osMmoggmmzgabo Bysmmob
(Bogsamoma, 80mgdymns 08 30Mabgsb, Mm-
09mboE of d99dmm dmBIgE godmbamy; nd
99L39MMHNLESL, MmMTgmoE 99390x00MYOS
330ag0sL) s 88 3097B0m 0gbs 36modamA
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21 0b.0333.
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edition) publisher: Wadsworth publishing 2010, p. 32.
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This article examines expropriation through the distinction
between a priori rights, grounded in human dignity and justice,
and posteriori treaty-based protection emanating from state
consent. It argues that prevailing arbitral jurisprudence has
predominantly privileged proprietary interests through com-
pensation-centered reasoning, often marginalizing broader
public-law values embedded in IHRL. The result is a legitima-
cy deficit, especially in expropriation cases involving states’
regulatory measures.

This article contends that existing analyses remain in-
complete because they focus predominantly on legality rather
than legitimacy. In response, it advances a legitimacy-orient-
ed framework grounded in proportionality and systemic inte-
gration. This methodology seeks to balance investors’ eco-
nomic interests with states’ regulatory powers in furtherance
of development and public welfare objectives. Recognizing
a priori normative status of human rights does not under-
mine investor protection; rather, it requires recalibrating such
protection within a coherent public international law frame-
work. Ultimately, the legitimacy of expropriation adjudication
lies not in hierarchical regime prioritization, but in public law
methodology capable of reconciling property protection with

human-rights-based state regulation.

INTRODUCTION

In contemporary international legal dis-
course, globalization is no longer conceived
as antithetical to plurality, but rather as the
arena of its coexistence. The international
legal order is shaped by diverse states, cul-
tures, regulatory priorities, and institutional
actors, resulting in the proliferation of norms
and legal instruments, which has led to the
emergence of multiple specialized or subor-
dinated legal regimes within the overarching
architecture of public international law.' This
development has displaced the once-he-
gemonic conception of international law as
constituted of autonomous and self-con-
tained regimes, and has paved the way for

1 Mouyal, L. W. (2016). International investment law
and the right to regulate: A human rights perspective.
Routledge, 96.

understanding the international legal order
as a functionally interdependent, structurally
interconnected, and normatively overlapping
order. In this context, individual legal regimes
resemble a neighborhood within a shared
legal city of international law; with relative
borders, distinct identity, and different func-
tional purposes, yet inevitably neighboring,
dialoguing with, and being influenced by oth-
er neighborhoods, in such a way that none of
them operate in isolation or in a normative
vacuum. This evolution gives rise to a founda-
tional question: If international legal regimes
are not per se independent, how should their
interaction and normative coordination be
conceptualized?

International investment law exemplifies
this structural shift. While it functions as an
autonomous specialized regime, it operates
as a subsystem within the overarching frame-
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work of public international law, and increas-
ingly interacts with other normative systems,
most notably international human rights law.
This interaction becomes particularly conse-
quential where state interference with prop-
erty is assessed, and nowhere is it more visi-
ble than in the doctrine of expropriation.

Expropriation occupies a central position
in 1L, simultaneously protecting investors
and serving as the principal arena in which
private economic interests confront sover-
eign regulatory authority. Over time, arbitral
jurisprudence has developed an elaborate
legality framework distinguishing lawful from
unlawful takings, relying on criteria such as
public purpose, non-discrimination, due pro-
cess, indirect expropriation, legitimate ex-
pectations, and compensation in accordance
with the Hull formula.

While this legality-based structure is
among the most settled areas of IIL, it risks
obscuring a deeper normative question of
whether satisfaction of formal criteria alone
suffices to render state interference with
property legitimate.

In practice, compensation has become
the principal corrective mechanism for re-
solving regulatory conflicts, leading tri-
bunals to prioritize legality and economic
valuation over justification and legitimacy.
This approach exacerbates a persistent legal
and conceptual gap between internation-
al investment law and international human
rights law, contributing significantly to the
system’s legitimacy deficit.2 Furthermore, as
the boundaries of international economic
law expand, the necessity of integrating hu-
man rights considerations is becoming an
unavoidable legal imperative even within
the sphere of international commercial ar-
bitration.® Investor-state disputes are large-
ly framed in economic terms, with tribunals

2 Yacoub, A. R. (2023). Bridging the gap between inter-
national investment law and human rights. Hofstra L.
Rev., 52, 65.

3 Racine, J. B. (2023). Human rights and international
commercial arbitration. Int’l Bus. L. J., 407.

demonstrating considerable sophistication
in calculating market value while devoting
comparatively limited attention to the nor-
mative foundations that should constrain
state interference or meaningfully integrate
human rights considerations. Although hu-
man rights concepts such as due process,
proportionality, and the right to property are
increasingly appearing in arbitral reasoning,
they are often invoked without methodolog-
ical coherence. Balancing explains how in-
terests are weighed, but not why particular
interests should prevail or on what norma-
tive basis limits ought to be imposed, there-
by blurring the boundary between legality
and legitimacy.

Building upon prior scholarship address-
ing balancing and expropriation,* this article
argues that the persistent incoherence of ex-
propriation jurisprudence stems not merely
from doctrinal indeterminacy, but from an
unexamined assumption of equivalence be-
tween investor property under IIL and prop-
erty protected as a human right under IHRL.
This presumed equivalence masks profound
conceptual differences. In IIL, property is a
treaty-based economic entitlement aimed at
promoting capital mobility and investment
security. In IHRL, property is a qualified right
embedded within a broader normative struc-
ture grounded in human dignity and social
justice, and collective interests.

By treating these conceptions as norma-
tively interchangeable, tribunals render adju-
dication technically precise yet normatively
shallow, assessing regulatory measures, such
as those protecting public interest, environ-
ment, health, and social welfare, primarily
through their economic impact, rather than
through structured justification.

This article, therefore, reconceptualizes ex-

4 Waincymer, J. (2009). Balancing property rights and
human rights in expropriation. In Dupuy, P-M., Fran-
cioni, F., Petersmann, E.-U. (eds.). Human rights in in-
ternational investment law and arbitration (pp. 275—
308). Oxford University Press; Mouyal, L. W. (2016).
International investment law and the right to regulate:
A human rights perspective. Routledge.
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propriation less as a question of legality and
more as a matter of legitimacy within an inter-
dependentinternational legal order. It advanc-
es a legitimacy-oriented framework grounded
in proportionality, systemic integration, and
context-sensitive compensation, contributing
to debates on ISDS reform and the philosoph-
ical foundations of property rights.

METHODOLOGY

Employing a descriptive, analytic, and
comparative methodology, this article ex-
amines investment treaty provisions and
investment arbitration jurisprudence to
elucidate how tribunals currently balance
investor property rights against publicinter-
est regulation and how they conceptually
frame legality and legitimacy. By juxtapos-
ing the economic asset model of property in
international investment law with the social
function model developed in human rights
jurisprudence, the study develops a legiti-
macyoriented analytical framework ground-
ed in proportionality and systemic integra-
tion under international law. Ultimately, this
framework is applied to reassess prevail-
ing expropriation case law and to evaluate
whether investment adjudication can recon-
cile a priori humanrights norms with a pos-
teriori, treatybased property protection in a
coherent publiclaw structure.

FINDINGS AND DISCUSSION

1. CONCEPTUALIZING PROPERTY
ACROSS LEGAL REGIMES

There exists a central yet insufficient-
ly examined premise underlying expropri-
ation jurisprudence: that “property” holds
the same meaning and legal status across
[IL and IHRL. This premise is rarely articulat-
ed in arbitral decisions, yet it casts a shad-
ow over arbitral reasoning, obscuring the fact
that property serves fundamentally different

normative functions in each regime, creating
persistent insatiability in the background of
arbitral reasoning. Failure to acknowledge
this divergence has significant consequences
for the interpretation, adjudication, and jus-
tification of expropriation, ultimately affect-
ing its legitimacy. When tribunals treat these
distinct concepts of property as if they were
normatively equivalent, they obscure their
true foundations and make coherent balanc-
ing practically impossible.

A. Property in International Investment
Law: Economic Asset and Treaty Construct

In international investment law, property
is primarily conceived as an economic asset
whose protection promotes foreign invest-
ment by facilitating capital flows and inves-
tors’ security. The concept of “investment” is
broadly defined in bilateral investment trea-
ties and free trade agreements, encompass-
ing shares, contractual rights, concessions,
intellectual property, and legitimate expec-
tations associated with regulatory stability.
This breadth reflects the regime’s functional
objectives: to maximize the protection of cap-
ital-based interests and enhance predictabil-
ity for investors.

Property rights in this context are con-
sent-based and treaty-derived, grounded not
in human dignity or societal involvement, but
in the host state’s international obligations.
Their scope is determined by treaty text, ar-
bitral interpretation, and applicable domestic
law, rendering investor entitlements contin-
gent upon both the existence of treaty pro-
tection and its adjudicative construction.
However, balancing this asymmetry requires
looking beyond state obligations alone; there
is a growing necessity to “redesign corporate
social responsibility clauses” to reflect bind-
ing investor human rights and environmental
obligations.® This structural shift is essential

5 UNCTAD. (2015). Investment Policy Framework for
Sustainable Development (ch. ). United Nations.
6 Bueno, N., Vastardis, A. Y., Djeuga, I. N. (2023). Inves-

tor human rights and environmental obligations: The
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to navigate the “tightrope of ethics, power,
and responsibility” that increasingly charac-
terizes modern investment arbitration.’

This instrumental conception of property is
closely tied to the structure of investor-state
dispute settlement. ISDS allows investors to
bypass domestic legal systems, turning regu-
latory disputes into claims of an economic na-
ture assessed through valuation methods like
fair market value or discounted cash flow.?

The emphasis on valuation reflects a
deeper normative orientation in which inter-
ference with property rights is primarily treat-
ed as an economic harm warranting financial
compensation, rather than as a normative
question about the legitimacy of state inter-
ference with those rights. Once compensation
is deemed adequate, the legitimacy of the in-
terference is often treated as resolved. This
orientation helps explain why investment
tribunals allocate significant effort to quanti-
fication of damages, while devoting compar-
atively little attention to the moral or social
justification of state regulatory measures.

B. Property in International Human Rights
Law: Qualified Right and Social Function
International human rights law ap-
proaches property from an entirely differ-
ent normative starting point. Under IHRL,
property is viewed as one of several rights
necessary for individual autonomy, human
dignity, security, and social participation. It
is not treated as an absolute right; instead,
its protection is conditioned by the require-
ments of public interest, proportionality,
and respect for the rights of others.’ This
understanding is particularly evident in

need to redesign corporate social responsibility claus-
es. The Journal of World Investment & Trade, 24(2),
179-216.

7 Vargiu, P. (2025). Investment arbitration’s tightrope:
Ethics, Power and Responsibility. Anthem Press.

8 Van Harten, G., Loughlin, M. (2006). Investment treaty
arbitration as a species of global administrative law.
European Journal of International Law, 17(1), 121-
150, 122-123; UNCTAD. (2003). Dispute settlement:
Investor—State (UNCTAD/ITE/IIT/30), 33.

9 Mouyal. (2016). 42.

the jurisprudence of regional human rights
courts, notably the European Court of Hu-
man Rights, which has consistently high-
lighted the social function of property and
grants states a wide margin of appreciation
in regulating it to achieve legitimate pub-
lic objectives.® Property interference is
assessed not merely in terms of compen-
sation, but through a proportionality test
that examines the relationship between
the measures taken and their objectives,
the availability of less restrictive alterna-
tives, and the overall fairness of the burden
placed on the individual."

Importantly, in human rights law, compen-
sation is neither automatic nor always equal
to full market value. While it is an important
consideration in assessing proportionality,
its absence does not automatically make an
interference unlawful, nor does its presence
legitimize state action.? The central concern
is whether a “fair balance” has been struck
between the demands of the public interest
and the protection of individual rights.®

Property is protected to the extent that it
supports individual autonomy and social par-
ticipation, yet it remains secondary to broad-
er societal objectives such as public health,
environmental protection, and social jus-
tice™ In this sense, property is situated with-
in @ normative order that prioritizes people
over assets.

C. The False Assumption of Normative
Equivalence

10 ECtHR. (1986). James v. United Kingdom, para. 46;
ECtHR. (1982). Sporrong and Lénnroth v. Sweden, pa-
ras. 69-74; Mouyal. (2016). 106-114.

11 ECtHR. (1994). Holy Monasteries v. Greece, para. 71;
Council of Europe. (1952). Protocol No. 1 to the Con-
vention for the Protection of Human Rights and Fun-
damental Freedoms, Art. 1. <https://www.echr.coe.
int/documents/convention_eng.pdf>; Kriebaum, U.
Expropriation. (2009). In Dupuy et al. (eds.). Human
Rights in International Investment Law and Arbitra-
tion, Oxford University Press, 219-244.

12 ECtHR. (1994). Holy Monasteries v. Greece, para. 71.

13 ECHR. Protocol No. 1, Article 1.

14 De Schutter, O. (2019). International human rights law.
Cambridge University Press, 323-330.
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Despite these profound differences, there
exists a false assumption in investment tri-
bunals’ jurisprudence that on the functional
and normative equivalence between investor
property protected under IIL and property
protected as a human right under IHRL. This
assumption manifests in uncritical invocation
of the right to property as a shared founda-
tion across regimes; the use of proportion-
ality language without proper human-rights
methodology, and the tendency to resolve
conflicts through compensation rather than
justification.®

Tribunals find the assumption of equiv-
alence appealing as it offers an illusion of
coherence across fragmented legal regimes
such as IIL and IHRL in the context of expro-
priation. Balancing of interests and rights
appears straightforward, and conflicts seem
manageable, if the notion of property is
considered as the same right in both con-
texts. This apparent coherence, however, is
misleading. Investor property is protected
to promote economic activity and maintain
investment confidence, whereas property
protected under IHRL serves to safeguard
individual dignity and social participation.
These distinctions reflect not simply differ-
ent priorities, but rather different norma-
tive logics.

By collapsing these distinct normative
logics, tribunals sidestep the question of why
investor property should enjoy the same level
of protection as property held by individuals
in their capacity as human beings. The result
is a jurisprudence that implicitly elevates
economic interests to quasi-fundamental
status without articulating the normative jus-
tification.® This prioritization becomes prob-
lematic in disputes involving public interest
regulation, where the social costs of invest-
ment protection fall not on the investor but
on the affected communities.

15 Hirsch, A. (2009). Investment tribunals and human
rights. American Journal of International Law, 97, 99-
123.

16 Ibid., 97-99.

While expropriation disputes require bal-
ancing competing interests, such balancing
presumes their normative commensurability.
Absent a clear account of their foundations,
adjudication risks degenerating into intuitive
trade-offs rather than principled reasoning,
producing a structural legitimacy deficit that
doctrinal refinement alone cannot cure.

D. Implications for Expropriation Analysis

Recognizing the divergence between prop-
erty conception across legal regimes requires
abandoning the assumption of equivalence
rather than subordinating investment protec-
tion to human rights. While investor proper-
ty merits protection against arbitrary or dis-
criminatory measures, it carries a different
normative weight than human-rights-based
property, which in turn demands distinct jus-
tificatory standards.

This insight carries direct consequences
for expropriation analysis. It indicates that
compensation cannot function as a universal
solvent for legitimacy concerns, and that pro-
portionality must be treated as a substantive
standard rather than a merely rhetorical de-
vice. Above all, it underscores the necessity
of an analytical framework that assesses not
only the economic impact of state measures,
but also their normative justification in rela-
tion to competing social interests.

2. HUMAN RIGHTS AS
PRIORI RIGHTS AND
PROPERTY RIGHTS AS
POSTERIORI RIGHTS

The instability of expropriation jurispru-
dence cannot be fully understood without
addressing a deeper normative distinction
that often remains implicit in international
adjudication: the difference between human
rights as a priori, pre-positive rights ground-
ed independently of positive law and prop-
erty rights as posteriori entitlements created
through legal instruments. This distinction
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is not simply philosophical; it structures the
way rights are generated, justified, and limit-
ed across legal regimes. Its absence within in-
vestment jurisprudence directly contributes
to the legitimacy deficit previously identified.

A. Human Rights as Priori Rights: Dignity,
Universality, and Pre-Positivity

In contemporary international law, human
rights are commonly described as universal,
inalienable, and inherent. Although codified
in treaties such as the International Covenant
on Civil and Political Rights and the Europe-
an Convention on Human Rights, their nor-
mative justification is not reducible to state
consent.” Rather, human rights instruments
explicitly invoke the “inherent dignity” of the
human person as the source of rights, indi-
cating that legal recognition declares pre-ex-
isting rights rather than creates them.®

This pre-positive character of human
rights is deeply rooted in natural law tradi-
tions, from Hugo Grotius’ account of rights
that would endure even “if God did not ex-
ist”,  to modern human rights law, which no
longer requires adherence to classical natural
law metaphysics yet retains the view that cer-
tain interests such as life, dignity, physical in-
tegrity, and basic autonomy, are normatively
prior to political authority.?

Within this framework, the right to prop-
erty is not conceived as an absolute entitle-
ment to exclusion or economic exploitation,
but as a qualified right that serves human
flourishing and social participation. Human
rights jurisprudence consistently subjects
property to limitations justified by public in-
terest, the rights of others, and broader social
needs, assessing state interference through

17 Mouyal. (2016). 114-116.

18 United Nations. (1948). Universal Declaration of Hu-
man Rights; United Nations. (1966). International Cov-
enant on Civil and Political Rights.

19 Grotius, H. (2005). The Rights of War and Peace (Tuck,
R. (Ed.). Morrice, J. (Trans). Liberty Fund, Vol. I, Prole-
gomena §11, 89-90.

20 Donnelly, J. (2013). Universal human rights in theory
and practice (3 ed.). Cornell University Press, ch. 1.

proportionality rather than automatic com-
pensation.”

Human rights thus operate independently
of reciprocal consent and require public justi-
fication for their limitation, an approach that
contrasts sharply with the logic underpinning
investor property protection.

B. Property Rights as Posteriori Rights:
Consent, Constructed Expectations, and Eco-
nomic Function

Investor property rights under IIL are par-
adigmatically a posteriori. They come into
existence only through positive legal acts,
including the conclusion of an investment
treaty, the making of a qualifying investment,
and the host state’s consent to arbitral ju-
risdiction. Unlike human rights, they are not
attributed to investors by virtue of their hu-
manity, but by virtue of their economic activi-
ty within treaty-based legal frameworks.

This constructed character of investor
property is reflected in the expansive as-
set-based definitions of “investment” found in
bilateral investment treaties. Such definitions
deliberately detach property from traditional
notions of ownership and instead ground it
in economic value and exposure to risk.?2 As
a result, legitimate expectations, contractual
rights, and even regulatory stability are treat-
ed as protected property interests, despite
lacking recognition within domestic constitu-
tional property regimes.?

The protection of investor property is pri-
marily aimed at promoting foreign direct in-
vestment by reducing political risk and en-
suring predictability. Property rights function
as incentives, rather than expressions of in-
herent dignity.? These rights are contingent,

21 ECtHR. (1986). James v. United Kingdom, 8793/79,
para. 46.

22 United Nations Conference on Trade and Develop-
ment. (2011). Scope and definition. <https://unctad.
org/webflyer/scope-and-definition>.

23 Schreuer, C. (2009). The ICSID Convention: A Com-
mentary (2" ed.). Cambridge University Press, 653-
661, 128-132.

24 Sornarajah, M. (2021). The international law on for-
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and context-dependent, subject to state reg-
ulatory powers unless explicitly waived. Nev-
ertheless, arbitral tribunals often treat such
rights as quasi-absolute, evaluating regula-
tory measures primarily through the lens of
economic impact rather than normative jus-
tification. The a posteriori and retrospective
nature of these rights is thereby concealed,
and their contingent, derivative status flat-
tened into an assumed equivalence with fun-
damental rights.

C. The Normative Asymmetry and Its Im-
plications on Expropriation

A central challenge in expropriation adju-
dication arises from the failure to distinguish
between a priori rights protected under IHRL
and the a posteriori character of investor
property protection under IIL. When tribu-
nals balance investor interests against pub-
lic-interest regulation without first clarifying
the normative status of the interests being
balanced, they implicitly tend to assume
equivalence between conceptually dissimilar
forms of property. Yet balancing presuppos-
es a shared metric of value and justification.
Where that metric is not articulated, adjudi-
cation risks becoming intuitive: the tribunal
may appear to weigh competing interests
while, in reality, defaulting to valuation, ex-
pectations, and loss allocation as proxies for
legitimacy.

This normative asymmetry becomes most
evident in compensation practice. In IIL, com-
pensation often functions as the decisive le-
gitimizing mechanism for state interference.
Once payment is ordered (or deemed pay-
able), the underlying justification for regu-
lation is treated as largely resolved. In IHRL
reasoning, by contrast, it is merely one ele-
ment within a broader proportionality analy-
sis, and it cannot alone justify measures that
impose excessive, discriminatory, or unjustifi-

eign investment. 5" ed., Cambridge University Press,
ch.2, 69-75, 77-80; Dolzer, R., Schreuer, C. (2012).
Principles of International Investment Law, 2" ed, Ox-
ford University Press, 20-25, 145-150.

able burdens. Recognizing the a priori/poste-
riori distinction does not require subordinat-
ing investment protection to human rights.
Rather, it clarifies why investor property can-
not automatically claim the same normative
weight as rights grounded in human dignity
and collective welfare. It also explains why
a legality-and-compensation-centered ap-
proach may satisfy formal treaty logic while
remaining vulnerable to a legitimacy deficit
when regulatory measures implement pub-
lic-health, environmental, or social-justice
commitments. This legitimacy deficit under-
scores the broader necessity of robust public
interest justifications in regulatory actions.
As modern administrative and economic
frameworks demand clearer articulation of
the public interest to legitimize state inter-
ventions, whether in privatization contexts or
general administrative law, investment arbi-
tration must also increasingly accommodate
the intrinsic value of these public interest
justifications without reflexively triggering
compensation mechanisms.?

D. Jurisprudential Trajectories: From Ex-
pansive Regulatory Takings to Police Powers
and Proportionality

The case law illustrates these dynamics.
Early NAFTA-era awards fueled the concern
that regulatory measures, especially environ-
mental ones, could be reframed as compen-
sable takings.?

In contemporary treaty evolution, such
concerns have driven efforts to explicit-
ly carve out and protect the state’s right to
regulate, ensuring that urgent public policy
goals, most notably climate change mitiga-
tion and environmental actions, are shield-
ed from being interpreted as indirect expro-

25 Papadopoulos, T. (2022). Privatizations of state-
owned companies and justifications for restrictions on
EU fundamental freedoms: past, present and future
perspectives. Regulation of state-controlled enterpris-
es: an interdisciplinary and comparative examination,
223-270.

26 Waincymer, 294-305.
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priations.” In Metalclad v. Mexico,?® Mexico's
refusal of permits and the establishment of
an ecological zone were treated as treaty
breaches, with expropriation defined broad-
ly to include “covert or incidental interfer-
ence” that deprives an investor of significant
expected economic benefit. The subsequent
set-aside proceedings in the arbitral seat
partially constrained the award on fair and
equitable treatment while leaving intact key
aspects of the expropriation outcome.” In
SD Myers v. Canada,*® an export ban adopt-
ed under asserted environmental rationales
produced liability amid evidence suggestive
of protectionist intent, and the tribunal’s
posture was read as demanding justification
from the state. These early awards became
focal points in the critique that indirect ex-
propriation and expectations-based reason-
ing might generate regulatory chill, especially
for developing states that cannot easily ab-
sorb compensation liabilities.>' Empirical and
doctrinal analyses increasingly substantiate
this “regulatory chill” hypothesis, particularly
demonstrating how the threat of arbitration
deters urgent environmental protection mea-
sures.*> Consequently, developing nations are
increasingly forced to explore preventative le-
gal strategies and policy mechanisms to mit-
igate these chilling effects on their sovereign

27 Szostak, A. (2025). Towards right to regulate for cli-
mate actions: A closer look at the modernized Ener-
gy Charter Treaty. The Journal of World Investment &
Trade, 26(5), 896-924.

28 Metalclad Corp v Mexico. (2000). ICSID Case No ARB
(AF)/97/1, Final Award (30 August 2000), 40 ILM 36.

29 Mexico v Metalclad Corp. (2001). 2001 BCSC 664.

30 SD Myers v Canada. (n.d.). Final Award on the Merits,
40 ILM 1408, para 266.

31 Jones, E. (2007). Signing away the future: How trade
and investment agreements between rich and poor
countries undermine development. Oxfam Briefing
Paper; Peterson, L. E., Gray, K. (2003). International
human rights in bilateral investment treaties and in in-
vestment treaty arbitration. International Institute for
Sustainable Development; Lawrence, J. (2006). Chick-
en Little revisited: NAFTA regulatory expropriations
after Methanex. Georgia Law Review, 41, 261, 280.

32 Menghini, F. (2023). An analysis of the regulatory chill
hypothesis: Environmental protection in international
investment law.

right to govern in the public interest.>* How-
ever, even within NAFTA practice, subsequent
awards reflected doctrinal retrenchment and
a concern to preserve regulatory space. This
conceptual shift resonates with the broader
crystallization of the “right to regulate” par-
adigm, which posits those public authorities,
spanning both national and provincial levels,
must retain foundational autonomy to en-
act financial, administrative, and protective
measures. Accordingly, modern international
investment agreements increasingly institu-
tionalize this right to prevent the undue re-
striction of sovereign governance.* In Azinian
v. Mexico,* the tribunal rejected an attempt to
internationalize contractual disappointment
already adjudicated domestically, emphasiz-
ing that NAFTA was not designed to provide
blanket insurance against adverse adminis-
trative and judicial outcomes and cautioning
against converting ordinary governance into
compensable international wrongs. Similarly,
Pope & Talbot v. Canada® rejected the expro-
priation claim on the facts while refusing a
categorical “police powers” exclusion, warn-
ing that blanket exemptions would create a
loophole for creeping expropriation and in-
stead anchoring the inquiry in the degree of
interference, effective control, and operation-
al profitability. These cases reflect an emerg-
ing judicial awareness that the credibility of
expropriation doctrine depends on maintain-
ing a principled boundary between regulation
and taking, without immunizing the state, but
also without treating every regulatory harm
as a compensable deprivation. At its core,
this jurisprudential balancing act reflects the
systemic tension surrounding the host state’s

33 Simbolon, P. G. M., Yenny, O. (2025). The chilling effect
of international investment law and Indonesia’s pre-
ventative steps to overcome it. Jurnal Kajian Pemba-
ruan Hukum, 5, 91.

34 Gleason, T., Titi, C. (2022). The right to regulate. In Ac-
ademic Forum on ISDS Concept Paper (Vol. 2).

35 Robert Azinian and Ors (DESONA de CV) v Mexico,
Award, 1 November 1999, (2000) 39 ILM 537, at para
83; and SD Myers, n 63 above, at para 266.

36 Pope & Talbot, Inc v Canada. (2000). Interim Award
(26 June 2000), (2002) 122 ILR 316, paras. 99, 102.
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“right to regulate”.’” Despite emerging judicial
awareness, a profound structural imbalance
often persists between robust investment
protection and necessary sovereign regu-
latory space, revealing the limits of current
piecemeal reform efforts in international in-
vestment law.®

The decisive consolidation of a po-
lice-powers-oriented approach in the pro-
vided text is attributed to Methanex v. US,*
which treated non-discriminatory regulation
for a public purpose, adopted with due pro-
cess, as non-compensable in principle unless
the state had given specific commitments
to refrain from regulation. Scholarly efforts
have increasingly focused on drawing precise
boundaries for this police powers doctrine,
conceptualizing it as a vital sovereign de-
fense against claims of indirect expropriation
and advocating for a more balanced frame-
work between investor protections and state
regulatory authority.*

In legitimacy terms, Methanex can be read
as an implicit correction to the over-exten-
sion of indirect takings doctrine: it seeks to
prevent the conversion of general welfare
regulation into compensable expropriation
absent a clear undertaking that stabilizes
expectations. This line of authority is com-
plemented by broader public-law reasoning

37 Titi, C. (2022). The right to regulate in international
investment law (revisited). International and Compar-
ative Law Research Center.

38 Angin, B. (2025). The right to regulate vs investment
protection: Unveiling the causes of imbalance and
the limits of current reform efforts in international in-
vestment law. ICSID Review — Foreign Investment Law
Journal, 40(1), 11-41.

39 Methanex v US. (n.d.). ICSID Case No ARB/98/3, Pt
IV, ch. D, 7; Dougherty, K. (2007). Methanex v. Unit-
ed States: The realignment of NAFTA Chapter 11 with
environmental regulation. Northwestern Journal of
International Law and Business, 27, 735, 746.

40 Bulut, O. E. (2022). Drawing boundaries of police pow-
ers doctrine: A balanced framework for investors and
states. Journal of International Dispute Settlement,
13(4), 583-607; Wigati, A., Amalia, P. (2022). The po-
lice powers doctrine as a state’s protection against the
claim of indirect expropriation under the internation-
al investment arbitration. South East Asia Journal of
Contemporary Business, Economics and Law, 28(1).

found in other fora. The Iran-US Claims Tribu-
nal in Sedco v. Iran* recognized a police pow-
ers exception, stating that no liability arises
for economic injury resulting from bona fide
regulation within accepted police powers.
Parallel language appears in Tecmed v. Mex-
ico,”* which described as “undisputable” the
principle that states may cause economic
harm through police powers without com-
pensation. Critically for the present article’s
legitimacy thesis, Tecmed also gestures to-
ward proportionality by requiring tribunals
to evaluate whether regulatory measures are
proportional to the public interest pursued
and the investment protection granted, and
it frames legitimacy as dependent on factors
including expectations, the importance of the
protected interest, and distributive impact.”®
Yet Tecmed simultaneously illustrates the
normative asymmetry problem: although it
invites proportionality language, it does not
clearly specify why investor expectations,
derivative and treaty-mediated, should car-
ry decisive normative weight against public
health or environmental objectives grounded
in collective welfare. This structural asymme-
try exposes deeper systemic tensions with-
in the liberal international order, where the
interplay between domestic investment laws
and international economic frameworks of-
ten sidelines urgent global imperatives, such
as equitable resource governance and the
pursuit of supply chain justice.*
Post-Methanex jurisprudence in the text

41 Sedco, Inc v Iran. (n.d.). 9 Iran—US Claims Tribunal Re-
ports 248, para 275.
42 Técnicas Medioambientales Tecmed SA v Mexico.

(2003). ICSID Case No ARB(AF)/00/2, Award (29 May
2003), (2004) 43 ILM 133, para. 119.

43 Schill, S. (2007). Do investment treaties chill unilateral
state regulation to mitigate climate change? Journal of
International Arbitration, 24(5), 469, 473.

44 Chaisse, J., Dimitropoulos, G. (2023). Domestic in-
vestment laws and international economic law in the
liberal international order. World Trade Review, 22(1),
1-17; Hailes, 0. (2022). Lithium in international law:
Trade, investment, and the pursuit of supply chain
justice. Journal of International Economic Law, 25(1),
148-170.
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shows both consolidation and continuing di-
vergence. Vivendi v. Argentina* emphasized
effect over intent in assessing regulatory in-
terference, while Parkerings v. Lithuania*
offered a definition of indirect expropriation
as deprivation of enjoyment without formal
transfer, and it endorsed the broad Metal-
clad formulation even though the dispute
was contract-centered. At the same time, an-
nulment reasoning in MTD v Chile* criticized
Tecmed’s apparent reliance on investor ex-
pectations as a source of state obligations,
reasserting that obligations derive from trea-
ty terms rather than expectations alone—
though the text notes that expectations can
still matter insofar as the treaty system itself
makes them relevant to defining the limits of
indirect expropriation. Siemens v. Argentina*
further illustrates doctrinal consolidation
around the irrelevance of governmental in-
tent and the possibility of “creeping” expro-
priation through aggregated measures. Salu-
ka v. Czech Republic* then restated a general
deference principle: states do not expropriate
when adopting general regulations common-
ly accepted within policy powers, reinforcing
the Sedco v. Iran*® police-powers logic. Final-
ly, fiscal-regulation disputes underscore the
evidentiary instability of expectations: Feld-
man v. Mexico* treated tax laws as generally
changeable, while Goetz found in favor of the

45 Compania de Aguas de Aconquija SA and Vivendi Uni-
versal v Argentina. (2007). ICSID Case No ARB/97/3-
20, Award (20 August 2007).

46 Parkerings-Compagniet AS v Lithuania. (2007). ICSID
Case No ARB/05/8, Award (11 September 2007), para.
437.

47 MTD Equity Sdn Bhd & MTD Chile SA v Chile. (2007).
ICSID Case No ARB/01/7, Decision on Annulment of
the ad hoc committee (21 March 2007), para. 67.

48 Siemens AG v Argentina. (2007). ICSID Case No
ARB/02/08, Award (6 February 2007), para. 270.

49 Saluka Investments BV v Czech Republic (Saluka case).
(2006). PCA, UNCITRAL, Partial Award (17 March
2006), paras. 284, 302.

50 Sedco, Inc v Iran. (n.d.). 9 Iran—US Claims Tribunal Re-
ports 248, para. 275.

51 Feldman v Mexico. (2002). ICSID Case No AR-
B(AF)/99/1, Award (16 December 2002), 7 ICSID Re-
ports 341.

investor where specific confirmations were
sought, illustrating how “expectations” can
drift toward an unstable and over-inclusive
constraint on governance.

These lines of authority map direct-
ly onto the normative asymmetry thesis.
Where tribunals treat investor property as
functionally equivalent to human-rights
property and accept compensation as the
primary legitimizing device, public-interest
regulation risks being framed as a com-
pensable deviation from investor expecta-
tions rather than as a presumptively legit-
imate exercise of democratic governance.
Where tribunals adopt police powers and
proportionality reasoning, they move clos-
er to legitimacy-sensitive adjudication,
but the jurisprudence remains vulnerable
when it fails to articulate the normative
hierarchy and justificatory framework that
distinguishes treaty-based economic en-
titlements from dignity-based rights and
collective interests. This is precisely why
later disputes, often outside the excerpted
NAFTA cluster, are analytically instructive
for your article’s framework. For example,
Azurix v. Argentina® is frequently discussed
as recognizing a regulatory space in water/
public utilities while still centering investor
loss and compensation logic; Philip Morris
v. Uruguay® is often read as unusually def-
erential to public-health regulation despite
economic impact, yet without a fully theo-
rized normative hierarchy. These decisions
(along with the Iran-US Claims Tribunal's
contextual approach in cases like Sedco)
collectively support the proposition that
legitimacy in expropriation disputes cannot
be reduced to compensability, and that doc-
trinal stability requires explicit engagement
with proportionality, systemic integration,
and the a priori/a posteriori distinction.

52 Azurix Corp. v. Argentine Republic. (2006). ICSID Case
No. ARB/01/12, Award (14 July 2006).

53 Philip Morris Brands Sarl, Philip Morris Products S.A.,
& Abal Hermanos S.A. v. Oriental Republic of Uruguay.
(2016). ICSID Case No. ARB/10/7, Award (8 July 2016).
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E. Toward a Legitimacy-Sensitive Framework

The distinction between a priori and a pos-
teriori rights established a conceptual foun-
dation for reconceptualizing expropriation
analysis. It elucidates why compensation, as
a remedial mechanism, is insufficient to re-
solve legitimacy concerns and why propor-
tionality review must be anchored in human-
rights-based reasoning rather than confined
to economic balancing. By acknowledging the
derivative and consent-based nature of in-
vestor property, adjudicatory bodies are bet-
ter positioned to articulate the limits of pro-
tection in a manner that preserves systemic
coherence, foreseeability, and legal stability.

3. A LEGITIMACY-
ORIENTED FRAMEWORK:
PROPORTIONALITY AND
SYSTEMIC INTEGRATION

To move expropriation jurisprudence be-
yond the narrow focus on legality and com-
pensation, a framework is needed that en-
gages directly with questions of legitimacy.
This approach rests on two mutually rein-
forcing principles of general international
law: proportionality and systemic integration.
Together, they offer a structured methodolo-
gy for reconciling investment protection with
human rights obligations, ensuring that one
regime does not override the other.

A. Proportionality as a Legitimacy Test

Proportionality provides a structured and
principled alternative to ad hoc or intuitive
balancing in expropriation analysis. Unlike
approaches that rely on discretionary weigh-
ing of interests, it follows a clear sequence:
suitability, necessity, and proportionality,
which requires tribunals to articulate reasons
for limiting rights. In practice, this legitima-
cy-oriented expropriation analysis ensures
that states justify their measures by demon-
strating a legitimate public objective and a ra-
tional connection between the measures tak-

en and that objective, while also constraining
excessive interference through consideration
of less restrictive alternatives.

Proportionality goes beyond simply keep-
ing state power in check; it helps ensure a fair
allocation of burdens is struck by assessing
whether the impact on affected individuals
is excessively relative to the public interest
achieved. Unlike compensation-centered
approaches, which treat compensation as a
shortcut to legitimacy, proportionality focus-
es first on whether the state measure itself
is substantially justified, with compensation
considered only after legitimacy has been
established.

By prioritizing reasoned justification rath-
er than solely economic assessment, pro-
portionality provides a strong framework for
reconciling investment protection with wider
public interests and human rights obligations.

B. Systemic Integration and Compensa-
tion in a Legitimacy-Oriented Framework

Proportionality alone is insufficient with-
out a mechanism for integrating human rights
norms into investment adjudication. System-
ic integration, as articulated in Article 31(3)
(c) VCLT, ensures that investment treaties
are interpreted in light of all relevant rules
of international law applicable between the
parties.> Systemic integration does not ex-
pand tribunal jurisdiction or impose exter-
nal obligations, but it informs interpretation
by embedding investment obligations with-
in a wider normative context, giving human
rights, environmental, and constitutional
norms interpretive relevance where they in-
tersect with the investment standard. Impor-
tantly, systemic integration does not assume
the automatic hierarchy of human rights over
investment protection. Instead, it facilitates
coherence by recognizing that states oper-
ate within an interconnected normative legal
framework.

Within this legitimacy-oriented model,
compensation is repositioned as a remedial

54 VCLT, 1969, Art 31(3)(c)
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measure contingent on the outcome of the
proportionality analysis, rather than a prima-
ry source of legitimacy. When a state measure
in expropriation is disproportionate or un-
justified, compensation cannot cure the un-
derlying illegitimacy, whereas proportionate
and legitimate measures may involve con-
text-sensitive adjustments to compensation
instead of rigid adherence to market value.
Institutionally and doctrinally, adopting
a legitimacy-oriented framework would not
require radical institutional reform of inves-
tor-state arbitration, but it would require a
recalibration of reasoning. Tribunals would be
expected to articulate the public interest pur-
sued, apply structured proportionality anal-
ysis, interpret obligations through systemic
integration, and treat compensation as deriv-
ative rather than determinative. By combin-
ing proportionality with systemic integration
and a principled approach to compensation,
this framework enhances transparency, pre-
dictability, and normative credibility, aligning
investment law more closely with constitu-
tional and human rights jurisprudence.

4. IMPLICATIONS FOR
INVESTMENT ARBITRATION
AND REFORM

A legitimacy-oriented framework ground-
ed in proportionality and systemic integra-
tion has implications that extend beyond
doctrinal refinement to the broader reform
debates surrounding investor-state dispute
settlement (ISDS). Contemporary reform dis-
cussions, particularly within UNCITRAL Work-
ing Group 11, tend to focus on procedural and
institutional adjustments, such as appellate
mechanisms or standing courts.”> Howev-
er, to be truly effective, these reform efforts
should be conceptualized through the lens
of comparative and international public law.

55 United Nations Commission on International Trade
Law, UNCITRAL Working Group lll: Investor-State Dis-
pute Settlement Reform (2019).

Reconceptualizing ISDS within a public law or
constitutional framework is vital to address
the democratic deficit and the imbalance
between private rights and public interests
that plague the current system.>® These in-
stitutional shifts are part of a broader evo-
lution in investor-state dispute settlement,
where the focus is increasingly on balancing
efficiency with legitimacy.”” Moreover, the in-
teraction between foreign direct investment
and human rights remains one of the most
contentious issues within these evolving
dispute settlement frameworks.®® However,
many of the regime’s most persistent criti-
cisms are fundamentally normative, name-
ly concerns about the perceived imbalance
between investor protection and public in-
terest regulation, marginalization of human
rights considerations, and the democratic
deficit associated with arbitral decision-mak-
ing. Procedural reform alone cannot address
these critiques if adjudicative reasoning con-
tinues to prioritize valuation over justifica-
tion. Within the broader landscape of inter-
national dispute settlement, it is evident that
substantive human rights arguments raised
by the parties carry profound procedural im-
plications that cannot be resolved by insti-
tutional redesign alone.” A legitimacy-ori-
ented approach grounded in proportionality
and systemic integration offers a way to re-

56 Schill, S. W. (2017). Reforming investor-state dispute
settlement: A (comparative and international) consti-
tutional law framework. Journal of International Eco-
nomic Law, 20(3), 649-672. <https://doi.org/10.1093/
jiel/jgx023>.

57 De Brabandere, E. (2025). Investor-state dispute set-
tlement. In Routledge Handbook on International Eco-
nomic Law, Routledge, 311-330).

58 De Brabandere, E. (2018). Human rights and interna-
tional investment law. (Unedited Version, Research
Handbook on Foreign Direct Investment). Edward El-
gar.

59 Merrills, J., De Brabandere, E. (2022). Merrills’ inter-
national dispute settlement. Cambridge University
Press; Papanastasiou, T. N. (2022). The role of human
rights in international investment arbitration: Argu-
ments raised by the parties and procedural implica-
tions. The Law & Practice of International Courts and
Tribunals, 21(1), 149-177.
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calibrate investment arbitration from within,
enhancing normative coherence without dis-
mantling the regime. One immediate impli-
cation of the proposed framework is a shift
from compensation-centered analysis toward
structured justification-centered adjudica-
tion. It would require investment tribunals to
explicitly articulate the public purposes pur-
sued by contested measures, to assess their
necessity and proportionality as well as legit-
imacy before addressing compensation. Con-
temporary awards often acknowledge public
interest objectives but devote disproportion-
ate analytical attention to economic loss and
compensation. Such an approach would en-
hance transparency and normative clarity
without diminishing legal certainty. Tribunals
would be compelled to explain not only how
much compensation is due, but why interfer-
ence is or is not justified in light of competing
interests.

The framework also has implications for
treaty interpretation and future treaty draft-
ing. Systemic integration under Article 31(3)
(c) VCLT offers an orthodox interpretative
method for aligning investment obligations
with states’ human rights and broader inter-
national commitments, reinforcing coherence
across regimes and mitigates fragmentation.
Indeed, this fragmentation of international
law has led to a critical intersection where in-
ternational investment law and international
human rights law often collide. Recent schol-
arship emphasizes that navigating this is not
merely about resolving a conflict of rules, but
requires a “mapping of human rights obliga-
tions” within the investment treaty framework
to decouple traditional approaches by tribu-
nals.®® This includes the strategic application
of regional human rights instruments, such as
the European Convention on Human Rights,
within the context of international invest-
ment disputes to ensure normative harmo-

60 Das, A. (2024). Mapping human rights obligations in
investment treaty arbitration: Decoupling by tribu-
nals. Indian Journal of International Economic Law,
15(2), 2.

ny.® This perspective also aligns with emerg-
ing views from the Global South; for instance,
the African experience provides a unique “re-
gional paradigm” for promoting human rights
through the specificity of international invest-
ment law.®? Achieving this international legal
coherence requires a deep understanding of
state human rights obligations as they inter-
sect with international investment law.® Ulti-
mately, moving towards a closer integration
of human rights considerations into invest-
ment arbitrations is not merely a theoretical
ideal, but a practical necessity for resolving
normative conflicts.** As modern investment
treaties increasingly include preambular ref-
erences to sustainable development, public
health, and human rights, as well as regula-
tory space,® proportionality-based reasoning
can give substantive effect to these clauses
without rewriting treaty text. From a drafting
perspective, the framework supports trends
toward clearer articulation of regulatory ob-
jectives, proportionality clauses, and con-
text-sensitive compensation standards. Such
provisions do not weaken investment protec-
tion; they clarify its limits and thereby reduce
uncertainty and conflict.

The legitimacy deficit of investment arbi-
tration is most acutely felt by host States in
the Global South, where investment disputes

61 De Brabandere, E. (2013). Human rights consider-
ations in international investment arbitration. In The
Interpretation and Application of the European Con-
vention on Human Rights, Brill Nijhoff, 183-215.

62 Bouyayachen, S. (2024). The African specificity of in-
ternational investment law: Allegory of a regional
paradigm for the promotion of human rights? African
Human Rights Yearbook, 8, 123.

63 Bartels, L., Morgandi, T. (2024). International invest-
ment law and state human rights obligations. Uni-
versity of Cambridge Faculty of Law Research Paper,
(37); McInerney-Lankford, S., Vasquez, M. C. (2022).
International human rights law and international in-
vestment law: Perspective on international legal co-
herence. Disp. Resol. Int’l, 16, 45.

64 Al Mulla, J. (2022). The role of human rights in invest-
ment arbitrations: Towards a closer integration. Int’l
Rev. L., 190.

65 United Nations Conference on Trade and Develop-
ment, World Investment Report 2015: Reforming In-
ternational Investment Governance (2015), ch. IV.
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often intersect with issues of development,
redistribution, and post-colonial sovereign-
ty. It is worthy to note that this approach
responds to Global South critiques that in-
vestment law privileges foreign capital over
domestic social priorities, by situating inves-
tor protection within a broader normative
context attentive to development and social
justice. Drawing on jurisprudence such as
that of the Iran-United States Claims Tribu-
nal and constitutional traditions emphasizing
the social function of property over absolute
ownership, this approach offers a pathway to-
ward reconciling investment protection with
host states’ normative commitments without
dismantling international adjudication.

Ultimately, institutional reforms may im-
prove consistency, but legitimacy depends
not only on procedural design but on how
decisions are reasoned and justified. A sys-
tem that foregrounds justification through
proportionality and systemic integration is
therefore better positioned to restore cred-
ibility while preserving the core protective
function of investment arbitration than a re-
formed institution that continues to prioritize
valuation over justification.

CONCLUSION

Expropriation lies at the heart of the nor-
mative tension between international invest-
ment law and international human rights
law. While investment jurisprudence has de-
veloped an elaborate doctrinal framework
distinguishing lawful from unlawful expro-
priations, this article has argued that such
analyses remain incomplete insofar as it
privileges formal legality over substantive le-
gitimacy. The resulting jurisprudence is tech-
nically sophisticated yet normatively fragile,
capable of quantifying economic loss with
precision while remaining largely silent on
the justification and normative limits of state
interference with property.

This study has demonstrated that in-

vestment tribunals routinely engage in im-
plicit balancing of competing rights without
a coherent normative methodology. This
practice is underpinned by an unexamined
presumption that investor property and hu-
man-rights-protected property claims are
normatively equivalent, thereby obscuring
the fundamentally different conceptual foun-
dations of these rights.

By distinguishing between human rights
as a priori, dignity-based rights and investor
property rights as posteriori, consent-based
constructs, the article has exposed a struc-
tural legitimacy deficit in expropriation juris-
prudence, one reinforced by a positivist ori-
entation that privileges compensation over
justification and treats valuation as a surro-
gate for moral reasoning.

To address this deficit, this article has
proposed a legitimacy-oriented framework
grounded in proportionality and systemic in-
tegration. This framework does not seek to
subordinate investment law to human rights
law, nor does it establish a rigid normative
hierarchy. Instead, it offers a principled meth-
od for reconciling investment protection with
states’ human rights obligations and consti-
tutional commitments, repositioning com-
pensation as a remedial outcome rather than
a source of legitimacy.

The implications of this approach extend
beyond doctrinal coherence. By recalibrating
arbitral reasoning toward structured justifi-
cation, the framework addresses critiques of
ISDS legitimacy and offers a path toward more
credible, transparent, and context-sensitive
adjudication. Ultimately, it suggests that the
future of expropriation analysis, and of in-
vestment arbitration more broadly, depends
not merely on procedural reform, but on a re-
newed commitment to principled normative
reasoning grounded in public justification.
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Thus, this study aims to explore in depth the legal pro-
tection framework for children against economic exploitation.
It will not be limited to cataloging international and national
instruments but will also analyze how these laws are applied,
the challenges encountered in their implementation, and the
persistent gaps. The objective is to highlight the complexity
of the phenomenon and to emphasize the need for constant
vigilance to ensure the dignity and fundamental rights of ev-

ery child.

INTRODUCTION

The protection of the child is a fundamen-
tal component of legal systems, critical for
ensuring both individual development and
societal stability.! In legal terms, childhood
is a specific developmental phase requiring
a distinct status to ensure physical integrity
and social integration. Despite extensive in-
ternational and national legal frameworks,
economic exploitation remains a persistent
challenge, particularly child labour at an
early age.?

In response, international bodies, nota-
bly the International Labour Organization
(ILO), have established standards to legislate
against these practices.> Algeria, as a signa-
tory to major international conventions, has
transposed these norms into its domestic law,
primarily through Law No. 90-11 on labour re-
lations and Law No. 15-12 on child protection.

1 Apakhayev, N., Adilova, K., Bugybay, D., Toktybaey, A.,
Kopbayev, D. (2024). The problem of protecting the
rights and legitimate interests of the child in the family
and outside it. Danube, 15(3), 221-236. <https://doi.
org/10.2478/danb-2024-0013>.

2 Sarkar, G., Shukla, S. K. (2024). Bi-directional exploita-
tion of human trafficking victims: Both targets and
perpetrators in cybercrime. Journal of Human Traffick-
ing, 1-22. <https://doi.org/10.1080/23322705.2024.2
353015>.

3 3Carrillo, D. T. K. (2023). The International Labour Or-
ganisation and Freedom of Religious Belief. In: Pala-
dini, L., Iglesias Vazquez, M.d.A. (eds). Protection and
Promotion of Freedom of Religions and Beliefs in
the European Context. Springer, Cham. <https://doi.
org/10.1007/978-3-031-34503-6_15>.

These instruments establish a framework
aimed at regulating the minimum age for em-
ployment and prohibiting hazardous work.
The relevance of this issue in Algeria
is underscored by the ongoing monitoring
of labour standards. Official data from the
General Labor Inspectorate indicates that
between the beginning of 2024 and May 31,
2024, inspections of 28,952 employers (cover-
ing 372,327 workers) identified child labour in
only 0.001% of cases involving children under
16.* While these cases were referred to judi-
cial authorities and no “worst forms” of child
labor were recorded in this period,” the se-
verity of the issue lies in the potential for un-
declared exploitation in the informal sector,
which often escapes official statistics.
Despite this legislative framework, sig-
nificant challenges persist regarding the
practical implementation of Laws 90-11 and
15-12. A critical research gap exists, as few re-
cent studies analyze the specific procedural
shortcomings and institutional constraints
that hinder full enforcement in the current
socio-economic context. Consequently, this
study addresses the following unanswered
questions: What are the specific forms of le-

4 Barkat, A. (2024). Child Labor in Algerian society — ac-
cording to a realistic approach. The Comprehensive
Journal of Psychological Studies and Educational Sci-
ences, 9(2), 368-387.

5 Effah, K. O. (2025). Deconstructing the Factors Engen-
dering Child Labour in Ghana: A Legal Approach. The
International Journal of Children’s Rights, 33(2), 349-
368. <https://doi.org/10.1163/15718182-33020005>.
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gal protection granted to children against
economic exploitation in Algeria, and what
systemic challenges prevent these laws from
reaching total effectiveness? This research
aims to fill this gap by identifying the disjunc-
tion between statutory goals and the reality
of enforcement.

METHODOLOGY

This research employs a qualitative and doc-
trinal legal analysis. It examines the Algerian
legislative framework, specifically Law No. 90-11
and Law No. 15-12, in comparative perspective
with international conventions, such as the ILO
Conventions No. 138 and 182. The study relies
on a systematic review of legal texts, official
reports (notably the 2024 Labor Inspectorate
data), and available institutional data to as-
sess the gap between statutory provisions and
their practical enforcement. This methodology
allows for a critical evaluation of the effective-
ness of the current legal protections and iden-
tifies the necessary legislative reforms.

FINDINGS AND DISCUSSION

1. INTERNATIONAL
PROTECTION OF THE
CHILD FROM ECONOMIC
EXPLOITATION

In this section, we address the role of the
United Nations in protecting the child from
economic exploitation (First Requirement), in
addition to the protection provided by the In-
ternational Labour Organization (Second Re-
quirement).

1.1. The role of the United
Nations in protecting the child
from economic exploitation

It is worth noting in this regard that the
League of Nations was the first to adopt the

Geneva Declaration of the Rights of the Child
in 1924,° in which it called for the necessity
of protecting the rights of the child, includ-
ing protection from exploitation, particularly
economic exploitation.” After the League of
Nations became the United Nations, the lat-
ter sought to protect children’s rights through
numerous efforts, including the Declaration
of the Rights of the Child of 1959 (First Branch)
and the Convention on the Rights of the Child
of 1989 (Second Branch).

1.1.1. The 1959 Declaration of the Rights

of the Child®

This declaration contained ten principles
affirming that the child enjoys a set of rights in
various fields, and it called upon all countries
to recognize them.” Perhaps the most nota-
ble of these rights is stated in Principle Nine,
which reads as follows: “The child shall enjoy
protection from all forms of neglect, cruelty,
and exploitation. Trafficking in children in any
form shall be prohibited. A child shall not be
employed before reaching the appropriate
minimum age, and in all cases, he shall not be
made or allowed to work in any occupation
or trade that may harm his health, education,
or hinder his physical, mental, or moral de-
velopment”.

By examining this principle, we can see
that the declaration provides the child with
essential protection, particularly safeguard-

6 Shpytalenko, G., Havrik, R., Vatras, V., Sabluk, S., An-
drukhiv, O. (2024). Safeguarding children’s rights
through international legal frameworks. Multidisci-
plinary Science Journal, 6. <https://doi.org/10.31893/
multiscience.2024ss0735>.

7 Skinner, G. C., Bywaters, P. W., Kennedy, E. (2023). A
review of the relationship between poverty and child
abuse and neglect: Insights from scoping reviews, sys-
tematic reviews and meta-analyses. Child Abuse Re-
view, 32(2). <https://doi.org/10.1002/car.2795>.

8 The Declaration of the Rights of the Child. 20 Novem-
ber 1959. Adopted under UN General Assembly Reso-
lution No. 1386.

9 Politakis, G. (2023). The recognition of occupation-
al safety and health as a fundamental principle and
right at work. International & Comparative Law
Quarterly, 72(1), 213-232. <https://doi.org/10.1017/
$0020589322000446>.
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ing them from all forms of exploitation, in
addition to prohibiting their employment or
coercion into work before reaching the ap-
propriate minimum age.®

1.1.2. The 1988 Convention on

the Rights of the Child"’

This convention is considered a major
achievement in the field of human rights, as it
recognized the role of children as active par-
ticipants in social, economic, political, civil,
and cultural spheres. A total of 196 states rat-
ified the convention,”? including Algeria.®

It defined a child as every human being
below the age of eighteen, unless, under the
applicable law, they attain the age of major-
ity earlier

The convention urged the state parties to
protect the child from all forms of violence,
injury, or physical and mental abuse, as well
as neglect, negligent treatment, maltreat-
ment, or exploitation...®

It also emphasized the necessity for state
parties to recognize the child’s right to pro-

10 Meinck, F., Franchino-Olsen, H., Hafstad, G. S., Jud, A,,
Liel, C., Nikolaidis, G., Graesholt-Knudsen, T. (2025).
Who gets to decide when children participate? Con-
sidering the complexities of consent and gatekeep-
ing in violence research. Child Abuse & Neglect, 169.
<https://doi.org/10.1016/j.chiabu.2025.107679>.

11 Convention on the Rights of the Child. 20 November
1989. Adopted under UN General Assembly Resolu-
tion 44/25. Entered into force 2 September 1990 pur-
suant to Article 49.

12 Monta, C. C., Bianchi, D., Edling, S., Biffi, E. (2025).
Motivations for paying regard to children’s right in
relation to democracy and education: An analysis
of Swedish and Italian policy investigations. Euro-
pean Educational Research Journal, 24(4), 530-556.
<https://doi.org/10.1177/14749041251314098>.

13 Presidential Decree No. 92-461 dated 19 December
1992, including interpretative declarations, Official
Gazette, No. 91, issued 23 December 1992.

14 Adams, C., Pente, P., Lemermeyer, G., Rockwell, G.
(2023). Ethical principles for artificial intelligence
in K-12 education. Comput. Educ. Artif. Intell., 4.
<https://doi.org/10.1016/j.caeai.2023.100131>.

15 Kurniasi, N. F., Sumardi, J., Sakharina, I. K. (2022).
Elimination of Violence Against Children During the
Covid-19 Pandemic based on the United Nations
Convention on the Rights of the Child (UNCRC 1989).
Khazanah Hukum, 4(2), 154-169.

tection from economic exploitation and from
performing any work likely to be hazardous,"®
interfere with the child’s education, or be
harmful to their health or physical, mental,
spiritual, moral, or social development.

The same convention required state par-
ties, in particular, to:

1. Seta minimum age or minimum ages for

admission to employment.

2. Establish an appropriate system for reg-
ulating working hours and conditions.

3. Impose suitable penalties or other sanc-
tions to ensure the effective enforce-
ment of this article.”

From examining these two articles, it is
clear that the 1989 Convention on the Rights
of the Child paid great attention to the child,
protecting them not only from economic ex-
ploitation but also from engaging in danger-
ous work that could hinder their education
or harm their health® This is because, at a
young age, a child needs education and men-
tal development, and only after reaching a
certain age can they enter the world of work.

1.2. The International Labour
Organization and its role in
protecting the child from
economic exploitation

Since its establishment in 1919, the In-
ternational Labour Organization has made
significant efforts to eliminate the economic
exploitation of children. Among the measures
it has adopted to achieve its objectives is
setting a minimum age for child employment

16 Donnelly, P. (2024). Child labour in high performance
and professional sport: The struggle for children’s
rights. Annals of Leisure Research, 27(3), 361-380.
<https://doi.org/10.1080/11745398.2023.2232056>.

17 Convention on the Rights of the Child. 20 November
1989. Adopted under UN General Assembly Resolu-
tion 44/25, ibid.

18 Daly, A., Stern, R. T., Leviner, P. (2022). UN Convention
on the Rights of the Child, Article 2 and Discrimination
on the basis of Childhood: The crc Paradox?. Nordic
Journal of International Law, 91(3), 419-452. <https://
doi.org/10.1163/15718107-91030007>.
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(First Subsection) in addition to prohibiting
the employment of children in hazardous
work (Second Subsection).

1.2.1. Minimum Age

Convention No. 138"

This convention set the minimum age for
employment at 18 years for admission to all
types of work that may endanger the health,
safety, or morals of young persons as a gen-
eral rule.?® As an exception, national laws may
allow work starting from the age of 16, pro-
vided that the health, safety, and morals of
young persons are fully protected, and they
receive appropriate training for the intended
field of activity. The convention also estab-
lished 15 years as the minimum age for em-
ployment, on the condition that this age is
not lower than the age of completion of com-
pulsory (primary) education.?

The aim behind this is to ensure that the
child fully benefits from their childhood and is
not pushed into the world of work at an early
age due to their young age and vulnerability.

However, poor families often rely on their
children’s work to meet their needs. In addi-
tion, the migration of the workforce abroad
often leads to child labour as a means of
replacement. The difficulty of schooling in
remote rural areas, along with poor quality
education and its high cost, are other factors
that encourage the employment of children.

19 Haitham, H, A-M., (2008). Al-Muntaqa fi SharhQanun
Al-Amal: Comparative Study with Civil Law. 1%t ed., Dar
Al-Hamed Publishing and Distribution, Amman, Jor-
dan, 50.

20 Koski, A., Mangat, S., Wright, D. (2023). The evolu-
tion of child marriage as a human rights concern.
Human Rights Review, 24(4), 585-604. <https://doi.
org/10.1007/s12142-023-00707-2>.

21 Macernyté Panomariovieng, |., Wroctawska, T. (2025).
Employment of Adolescents and Children: Minimum
Working Age in Lithuanian and Polish Law. In: Limanté,
A., VaiCiliniené, R. (eds.). Children’s Rights in Central
and Eastern Europe. European Union and its Neigh-
bours in a Globalized World, Vol. 29. Springer, Cham.
<https://doi.org/10.1007/978-3-032-07092-0_6>.

22 Food and Agriculture Organization of the United Na-
tions, (2020). Manual for monitoring and evaluating
child labour in agriculture. Measuring the impacts of

1.2.2. Convention No. 182 on the
Prohibition of the Worst Forms of
Child Labour??®

Child labour has been a familiar phenom-
enon since ancient times and is part of tra-
ditional culture, especially in Arab families.
However, a child helping their family with
household tasks, farm work, or herding is en-
tirely different from the present-day practice
of employing children in agriculture, facto-
ries, and workshops. When a child works un-
der the supervision of their parents, they are
not overburdened, they have the freedom to
stop whenever they wish, and they receive
full care and protection from their parents,
who remain attentive and concerned for their
well-being while they assist in such tasks.

However, new forms of child labour have
emerged, such as exploitation in factories,
agricultural work, and other activities that
pose a danger to a child’s health and mor-
als. They are employed in tasks that are un-
suitable for their age and incompatible with
their physical and mental abilities, violating
their most basic rights to education, develop-
ment, and rest.

To combat this phenomenon, and after
setting the minimum age for employment
through Convention No. 138, the International
Labour Organization saw an urgent need to
adopt new instruments aimed at prohibit-
ing and eliminating the worst forms of child
labour. This led to the adoption of Conven-
tion No. 182.%

This convention called on the member
states that ratified it to take immediate and
effective measures without delay to prohib-
it and eliminate the worst forms of child la-
bour® Given the severity of these types of

agricultural and food security programmes on child
labour in family farming, Rome, 15.

23 Decree No. 2000-387 dated 28 November 2000, Offi-
cial Gazette, No. 73, issued 3 December 2000.

24 Hammas, H. (2014-2015). Criminal protection of the
child victim: comparative study. PhD thesis in Public
Law, Faculty of Law and Political Science, University
Abou Bekr Belkaid — Tlemcen, 123.

25 Koliev, F., Lebovic, J. H. (2022). Shaming into compli-
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work on the child’s health, the convention
defined the forms of such labour through
four points:

e Slavery or practices similar to slav-
ery, such as the sale and trafficking
of children.

e Using, employing, or exposing the child
to prostitution, the production of por-
nographic materials, or performing por-
nographic shows.

e Using, employing, or exposing the child
to engage in illegal activities, especially
drug production, as defined in relevant
international treaties and trafficking.

e Work that, by its nature or the circum-
stances in which it is performed, is likely
to harm the health, safety, or moral be-
haviour of children.?

In addition to the aforementioned conven-
tions, the International Labour Organization
has adopted several programs to eliminate
child labour, the most important of which are:

1.2.2.1. The International Program on

the Elimination of Child Labour Research,

launched in 1979

It helped provide a clear picture of this
phenomenon by counting, describing, and
analysing child labour across various eco-
nomic activities.

1.2.2.2. The International Program to

Eliminate Child Labor (IPEC)

In 1990, the German government made
a significant contribution to establishing an
unprecedented technical program within the
International Labour Organization concerning
child labour. This step helped lay the founda-
tion for launching a new and effective long-
term campaign against child labour by the

ance? Country reporting of convention adherence to
the International Labour Organization. International
Interactions, 48(2), 258-291. <https://doi.org/10.108
0/03050629.2021.1983567>.

26 Khogali, H. O., Mekid, S. (2023). The blended future of
automation and Al: Examining some long-term socie-
tal and ethical impact features. Technology in Society,
73,102232.

International Labour Organization.

Since then, the program has worked to
develop its experience into an effective glob-
al operation spanning five continents and
nearly 90 countries. The program’s strategy is
based on the core International Labour Orga-
nization conventions, with a focus on elimi-
nating the worst forms of child labour.”

In addition, the organization has issued
numerous reports and protocols aimed at
limiting exploitation in the workplace and
ensuring workers’ rights. One such report,
published in 2013 under the title “Progress
Towards the Elimination of Child Labour”,
noted that the number of working children
worldwide had decreased by one third since
2000, dropping from about 246 million to 168
million by the time of the report.® At that
time, the organization’s goal was to elimi-
nate the worst forms of child labour by 2016.
The organization also adopted a new pro-
tocol in 2014 to address modern forms of
forced labour, recognizing it as a violation
of human rights and dignity. Millions of men,
women, and children fall under this type of
labour. This protocol was adopted with the
support of government representatives, em-
ployers, and workers at the International La-
bour Conference, with 437 votes in favour, 8
against, and 27 abstentions. The goal of the
protocol was to update the International
Labour Organization’s Convention No. 29 of
1930 concerning forced labour.?

27 International Programme on the Elimination of Child
Labour (IPEC). Programme definition and operation.
<https://www.ilo.org/wcmsp5/groups/public/---ar-
abstates/---ro-beirut/documents/genericdocument/
wcms_210595.pdf>.

28 Lerouge, L., Trujillo Pons, F. (2022). Contribution to
the study on the ‘right to disconnect’from work. Are
France and Spain examples for other countries and
EU law?. European labour law journal, 13(3), 450-465.
<https://doi.org/10.1177/20319525221105102>.

29 Hassan, O., Abd E. S. A. H. (2018). International Admin-
istrative Justice in the International Labour Organiza-
tion: A Comparative Study. Arab Center for Scientific
Studies and Research for Publishing and Distribution,
Cairo, Egypt, 62.
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2. LEGAL PROTECTION OF
CHILDREN FROM ECONGOMIC
EXPLOITATION UNDER
ALGERIAN LEGISLATION

Given Algeria’s ratification of the afore-
mentioned international treaties on the
protection of children from economic ex-
ploitation, the Algerian legislator needed to
incorporate the provisions of these agree-
ments into a dedicated legal framework. This
was achieved through the promulgation of
the Algerian Labour Relations Law,*® which
established a legal framework governing the
employment of children, prohibiting their em-
ployment due to their young age and the im-
maturity of their physical and mental capac-
ities, to safeguard their health (Requirement
One). In addition, a specific Child Protection
Law®' was issued to provide them with com-
prehensive protection (Requirement Two).

2.1. The role of the labor
relations law in protecting the
child from economic exploitation

The Labor Relations Law has established
a set of provisions to protect children from
economic exploitation. These include setting
a minimum age for employment (First Subsec-
tion), requiring a work permit for employing
a child (Second Subsection), prohibiting the
child’s employment in hazardous work (Third
Subsection), and banning nighttime employ-
ment of children (Fourth Subsection).

2.1.1. The minimum employment

age in Algerian legislation

Humanitarian considerations require pro-
hibiting the employment of children who have

30 Law No. 90-11 dated 21 April 1990 relating to Labour
Relations, Official Gazette, No. 17, issued 25 April
1990.

31 Law No. 15-12 dated 15 July 2015 relating to Child Pro-
tection, Official Gazette, No. 39, issued 19 July 2015.

not yet reached the stage where they are ca-
pable of working, to protect their youth and
preserve their health. Therefore, determining
a legal minimum age for child labour was one
of the main reasons that prompted the legis-
lator to intervene in labour matters.*? Article
15 of the Labor Relations Law provides: “In no
case may the minimum age for employment
be less than sixteen (16) years, except in sit-
uations that fall within the framework of ap-
prenticeship contracts, which are established
in accordance with the applicable legislation
and regulations...”.®

It is clear from this article that the Algeri-
an legislator was explicit on this matter and
prohibited the employment of persons under
the age of 16. This is nothing but a reflection
of the provisions of the Minimum Age Con-
vention No. 138 mentioned earlier. The same
approach was adopted by the French legisla-
tor.>* Some comparative legislations, howev-
er, differ in determining the minimum working
age. The Egyptian legislator set it at 15 years,®
and this age is the same for both males and
females. The Saudi legislator also set the
minimum age at 15 years®® for acceptance into
any type of work.

The Algerian legislator has also estab-
lished criminal protection for the child
against employment before the legal age.
Any employer in violation is subject to a fine

32 Lafarre, A. (2023). The proposed Corporate Sustain-
ability Due Diligence Directive: corporate liability
design for social harms. European Business Law Re-
view, 34(2). 213-240. <https://doi.org/10.54648/
eulr2023017>.

33 Law No. 90-11, ibid.

34 Ordonnance n° 2001-174 of 22 February 2001 re-
garding the transposition of Directive 94/33/CE of the
Council of 22 June 1994 on the Protection of Young
People at Work, Official Gazette, No. 47, 24 February
2001.

35 Egyptian Child Law No. 12 of 1996, issued 25 March
1996, Official Gazette No. 13, amended by Law No.
126 of 2008, issued 15 June 2008, Official Gazette No.
24 (Republished), issued 15 June 2008.

36 Royal Decree No. M/51 dated 27 September 2005, in-
cluding the Labour System, Umm Al-Qura, No. 4068,
issued 28 October 2005.
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ranging from 1,000 to 2,000 Algerian dinars,”
and in the case of a repeat offense, a prison
sentence ranging from 15 days to two months
may be imposed, without prejudice to the
fine, which is doubled. It is worth noting that
these penalties are very minimal and cannot
achieve the desired deterrent effect.

It should be noted that Article 15, men-
tioned earlier, allows the reduction of the
minimum age of 16 in cases that fall within
the framework of apprenticeship contracts.
An apprenticeship contract is one in which
the employing institution undertakes to
provide the apprentice with systematic and
complete professional training, in return for
which the apprentice commits to working for
the institution throughout the duration of
the contract and receives a pre-agreed wage.
The legal age for apprenticeship is 15, mean-
ing that the minimum age for entering work
is reduced from 16 to 15 in the case of ap-
prenticeship.®®

2.1.2. The requirement to obtain

a permit for employing a child

Obtaining a permit is one of the safe-
guards established by the Algerian legislator
in the Labor Relations Law to protect children
from economic exploitation. Article 15 of the
Labor Relations Law explicitly states that a
minor may not be employed except based on
a permit from their legal guardian.® It would
have been preferable if the legislator had
used the term “the child’s legal representa-
tive”, which encompasses a wider range of
meanings, such as a parent, guardian, custo-
dian, court-appointed administrator, or care-
giver, as is the case in Law No. 15-12 on Child

37 Al-Mulla, M. S., Barafi, J. (2024). The legality of vacci-
nation in accordance with international and national
standards. International Journal of Public Law and Pol-
icy, 10(4), 430-448.

38 McCann, D., Stewart, A. (2024). Quality, formality and
the evolution of international labour law: the new ILO
quality apprenticeships standard. Industrial Law Jour-
nal, 53(4), 638-678. <https://doi.org/10.1093/indlaw/
dwae012>.

39 Law 90-11, ibid.

Protection.*

Although a person who has reached the
age of 16 is allowed to enter into employment
contracts, the Algerian legislator still consid-
ers them legally incapacitated, and their con-
sent is not deemed fully valid unless accom-
panied by the approval of their legal guardian,
as they have not yet reached the age of ma-
jority, which is set at 19. For this reason, they
are referred to as minors.

As for the permit, it serves as a means
to protect the child, and without it, the con-
tract is considered absolutely null and void.
The legislator did not specify the form of the
permit, but in light of the spirit of the legal
texts, it cannot be oral; it must be in writing.
Since the legislator did not stipulate a writ-
ing requirement or specify the information
the permit must contain, the permit should
be attached to the apprenticeship contract,
as the legislator requires that such contracts
be in written form. Therefore, the contract
may include a clause or a dedicated section
indicating the existence of a prior permit
from the child’s parent or legal representa-
tive. Once the contract is signed, this signa-
ture serves as acknowledgment of the permit
by all three parties: the parent, the child, and
the employer.

2. 1.3. Prohibition of employing a

minor in hazardous work

From an examination of Article 15 of the
Labor Relations Law, it is clear that the Al-
gerian legislator prohibits employing minors
in hazardous work or in activities lacking
proper hygiene, as well as those that could
harm their health or undermine their morals.
This includes dangerous occupations such as
working on high-rise buildings, in mines, in

40 Law No. 15-12 relating to Child Protection, ibid.

41 Bakhda, M. (2021). Legislative Gaps in Regulating Mi-
nor Labour in Algeria. Journal of Labour and Employ-
ment Law, Faculty of Law and Political Science, Abdel-
hamid Ben Badis University — Mostaganem, (3), 99.

42 Gangwar, S. (2022). Minors’ contracts in the digital
age. Liverpool Law Review, 43(2), 237-261. <https://
doi.org/10.1007/s10991-022-09298-3>.
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the manufacturing of weapons or explosives,
or in chemical plants. It also includes activ-
ities that are unhygienic, such as garbage
removal, handling solid, liquid, or chemical
waste, and other similar tasks. Additionally,
physically exhausting or harmful labour, such
as excavation or prolonged work hours, is
prohibited, as is work that infringes on mor-
als, such as employment in bars or casinos.”
In the event of a violation, the employer
is subject to criminal liability in the form of a
monetary fine ranging from 2,000 to 4,000 DZD,
applied each time the offense is recorded. It is
also worth noting that these penalties are very
minimal compared to the type of violation.

2.1.4. Prohibition of night work

for children

The Labor Relations Law does not limit
the protection of a child’s health to setting
a minimum age for employment and prohib-
iting work in hazardous occupations only.
Some of its provisions also require raising
this minimum age beyond 16 years in certain
circumstances under which a minor may work.
Therefore, the Labor Relations Law prohibits
employing workers of either gender who are
under the full age of 19 years in any form of
night work. Night work is defined as any work
carried out between 9:00 p.m. and 5:00 a.m.*

The legislature considered this a matter
of public order, which means no agreement
may be made in violation of it. Anyone who
breaches this provision is subject to criminal
penalties.”® It is noteworthy that this article
offers children stronger protection than that
provided under international standards, as it
raises the age limit for the prohibition to 19
years instead of 18. This prohibition applies
equally to both genders without distinction

43 Bakhda, M. (2014). Legal Protection of Minor Workers
in Algerian Legislation. Law Journal, Institute of Legal
and Administrative Sciences, University Center — Reli-
zane, (4), 55.

44 Law No. 90-11, ibid.

45 Harmon, R. (2023). Law and Orders. Columbia Law
Review, 123(4), 943-1016. <https://www.jstor.org/
stable/27218396>.

or exception.

In addition to prohibiting the employment
of minors at night if they are under 19 years
of age, there are other legislations, such as
those of Egypt, Kuwait, and France, which
set a maximum working time for minors that
must not exceed 6 hours per day. This period
must include one or more breaks totalling no
less than one hour per day, and no work peri-
od may exceed 4 consecutive hours.*®

2.2. Law No. 15-12 and its
role in protecting children from
economic exploitation

Law No. 15-12 introduced new concepts,
defining a child as any person who has not
reached the full age of 18. It also defined a
“child in danger” as one whose health, mor-
als, education, or security are in danger or
at risk, whose living conditions or behaviour
could potentially endanger his future, or who
is in an environment that poses a threat to
his physical, psychological, or educational
well-being. In addition, the law provided, by
way of example but not limitation, several sit-
uations that place a child in danger, among
them economic exploitation, particularly by
employing the child or assigning work that
deprives them of continuing their education
or that could harm their physical health, safe-
ty, and/or moral integrity.”

Law No. 15-12 sought to protect children
in danger, including those who are economi-
cally exploited, by establishing new rules and
mechanisms such as social protection (First
Subsection) and judicial protection (Second
Subsection).

2.2. 1 Social protection of the

child from economic exploitation

Social protection of the child from eco-
nomic exploitation is manifested in the Na-
tional Body for the Protection and Promotion

46 Hammas, H., Op. cit.
47 Law No. 15-12 relating to Child Protection, ibid.
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of Childhood (First) and social protection at
the local level (Second).

2.2.1.1 The National Body for the

Protection and Promotion of Childhood

The National Body for the Protection and
Promotion of Childhood is headed by the Na-
tional Commissioner for Child Protection and
is tasked with ensuring the safeguarding and
advancement of children’s rights. It enjoys
legal personality and financial independence,
with the state providing all necessary materi-
al and human resources for the body to carry
out its duties.

The National Commissioner for Child Pro-
tection is responsible for promoting chil-
dren’s rights, particularly through:

1. Developing national and local programs
for the protection and promotion of chil-
dren’s rights, in coordination with vari-
ous administrations, institutions, pub-
lic bodies, and individuals responsible
for child care, along with their periodic
evaluation.

2. Monitoring field activities directly relat-
ed to child protection and coordinating
among the various stakeholders.

3. Carrying out awareness, information,
and communication initiatives.

4. Encouraging research and education in
the field of children’s rights, to under-
stand the economic, social, and/or cul-
tural causes of child neglect, abuse, and
exploitation, and developing appropri-
ate policies for their protection.

5. Providing opinions on existing national
legislation related to children’s rights
with a view to its improvement.

6. Promoting the participation of civil soci-
ety organizations in the monitoring and
advancement of children’s rights.

7. Establishing an information system on
the situation of children in Algeria, in co-

48 Canosa, A., Graham, A., Simmons, C. (2022). Progress-
ing children’s rights and participation: Utilising rights-
informed resources to guide policy and practice.
Australian Journal of Social Issues, 57(3), 600-626.
<https://doi.org/10.1002/ajs4.202>.

ordination with the relevant administra-
tions and bodies.”

It is clear that the legislator has granted
the Commissioner significant powers in the
field of protecting children’s rights in general,
and in safeguarding them from economic ex-
ploitation in particular.

The legislator has also endowed the Com-
missioner with another important function,
namely the ability to receive reports concern-
ing violations of children’s rights from any
child, their legal representative, or any nat-
ural or legal person. The Commissioner may
also intervene on their own initiative to assist
children in danger or in cases where the best
interests of the child are at risk. Such reports
are forwarded to the territorially competent
Open Environment Service for investigation
and the taking of appropriate measures. Re-
ports that may involve criminal offenses are
referred to the Minister of Justice, who in turn
informs the competent Public Prosecutor with
a view to initiating public proceedings when
necessary.”® The Commission may directly no-
tify the juvenile judge in only 1 specific sit-
uation: when there is an imminent danger
threatening the child that requires removing
them from their family®, as is the case with
economic exploitation.

However, it would have been preferable
to grant the Commissioner and the Commis-
sion as a whole more independence in their
relationship with the judiciary, as they are not
authorized to forward reports directly to the
Public Prosecutor but are instead required to
notify the Minister of Justice.

2.2.1.2. Social protection at the local

level

Social protection for children at the local
level is carried out by open-environment ser-

49 Law No. 15-12 relating to Child Protection, ibid.

50 Ibid.

51 Decree No. 16-334, dated December 19, 2016, estab-
lishes the conditions and procedures for the organiza-
tion and operation of the National Authority for the
Protection and Promotion of Childhood in Algeria, Of-
ficial Gazette, No.75, 21 December 2016.
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vices in coordination with various public bod-
ies, institutions, and individuals responsible
for childcare. One such service is established
in each wilaya; however, in wilayas with large
population density, multiple services may
be created.

Open-environment services monitor the
situation of children at risk and assist their
families. They may be notified by the child
and/or the child’s legal representative, the
judiciary, the wali, the president of the com-
munal popular council, any public or private
association or body active in the field of
child protection, social workers, educators,
teachers, doctors, or any other natural or le-
gal person about anything that may pose a
danger to the child. They may also intervene
on their own initiative. These services verify
the actual existence of the risk by conducting
social inquiries, visiting the child’s location,
and listening to both the child and their legal
representative. In such cases, they take the
following measures:

1. If there is no danger, the child and their

legal representative are informed of this.

2. If the presence of danger is confirmed,

the child’s legal representative is con-
tacted to reach an agreement on the
most appropriate measure to remove
the danger from the child. Such mea-
sures may include:

e Requiring the family to take the nec-
essary steps to remove the danger
from the child within deadlines set
by the open-environment services.

e Providing the necessary assistance
to the family in coordination with
the bodies responsible for social
protection.

e Notifying the wali or the president
of the competent communal popular
council, or any social body, to ensure
the child’s social care.

e Taking the necessary precautions
to prevent the child from com-
ing into contact with anyone who
might threaten their physical or

moral health.

3. Referring the matter to the competent
juvenile judge in cases of imminent dan-
ger or in situations where it is impossi-
ble to keep the child in their family, par-
ticularly if the child has been the victim
of a crime committed by their legal rep-
resentative.

The legislator has established criminal
penalties consisting of a fine ranging from
30,000 to 60,000 Algerian dinars for anyone
who prevents the National Commissioner or
the open-environment services from carrying
out their duties or hinders the proper conduct
of the investigations and inquiries they per-
form. In case of a repeat offense, the penalty
is imprisonment from two to six (6) months
and a fine ranging from 60,000 to 120,000 Al-
gerian dinars.?

2.2.2. Judicial protection of the

child from economic exploitation

The juvenile judge is competent to exam-
ine petitions submitted by the child, their
legal representative, the public prosecutor,
the wali (governor), the president of the
People’s Communal Assembly in the child’s
place of residence, the open-environment
services, or associations and public bodies
concerned with childhood matters.* The ju-
venile judge may also intervene on his or her
own initiative.

The juvenile judge may take final judicial
measures regarding the child, either during
the investigation or after it. These measures
can be divided into protection measures
(first) and placement measures (second).

2.2.2.1. Protection measures

These measures consist of the following:

e Keepingthe child within their family: This
is the most suitable measure as it keeps

52 Law 15-12 relating to Child Protection, ibid.

53 Ali, B. (2023). Access to Justice for Children: Challeng-
es and the Way Forward. In Human Rights and Legal
Services for Children and Youth: Global Perspectives
(pp. 13-40). Singapore: Springer Nature Singapore.
<https://doi.org/10.1007/978-981-99-5551-0_2>.
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the minor in their family environment,
provided that this environment does not
pose a danger to them.

e Handing the child over to their father or
mother who does not exercise custody
over them, unless a court ruling has re-
voked custody. In this case, the juvenile
judge verifies whether custody has been
revoked or not.

e Handing the child over to one of their
relatives: This applies if the minor’s par-
ents are absent or if their presence pos-
es a danger to them.

e Handing the child over to a trustworthy
person or family: Here, the judge has
discretionary power to determine
whether the person or family is trust-
worthy or not.>

The judge may also assign the open envi-
ronment services to monitor the child in their
family, and/or school, and/or professional
environment.

It should be noted that these measures
might be temporary, in which case they must
not exceed six (6) months, or non-temporary,
determined for a period of two (2) years, re-
newable. In all cases, they must not exceed
the date on which the child reaches the age of
criminal majority; however, the juvenile judge
may, when necessary, extend this protection
until the age of twenty-one (21) years.*

2.2.2.2. Placement measures
The juvenile judge may order the tempo-
rary placement of the child in:

e Aspecialized centre for the protection of
children in danger.

e Aservice in charge of assisting children.

e A health or psychiatric institution, if
the child requires medical or psycho-
logical care.

54 Gerdts-Andresen, T., Andersen, M. V. S., Hansen, H.
A. (2024). The child’s right to family life when living
in public care: How to facilitate contact that pre-
serves, strengthens, and develops family ties. Chil-
dren and Youth Services Review, 159. <https://doi.
0rg/10.1016/j.childyouth.2024.107495>.

55 Law 15-12 relating to Child Protection, ibid.

The duration of these measures may not
exceed six (6) months.

The juvenile judge may also order the
placement of the child for a period of two (2)
years, renewable, in:

e Aspecialized centre for the protection of

children in danger.

e Aservice in charge of assisting children.

In this case, the same rule previously
mentioned regarding non-temporary mea-
sures applies.

It should be noted that the orders issued
by the juvenile judge concerning protection
measures and non-temporary placement
measures are not subject to any means of ap-
peal. However, the legislator has left the door
open by allowing the juvenile judge to modify
or revoke the measure ordered, based on a
request from the child, their legal represen-
tative, the public prosecutor, or on the judge’s
own initiative.>

CONCLUSION

This study analyzed the effectiveness of
the Algerian legal framework in protecting
children from economic exploitation, con-
trasting national provisions with international
standards. We conclude that despite Algeria’s
formal integration of its obligations through
Laws No. 90-11 and No. 15-12, the protection
remains largely insufficient in practice. The
novelty of this research lies in the identifica-
tion of specific, systemic weaknesses within
the Algerian enforcement mechanism, often
overlooked by previous literature. It high-
lights a critical disjunction between legisla-
tive goals and practical reality.

Key findings and practical
implications

Our analysis reveals several critical short-
comings that hinder the full effectiveness of

56 Ibid.
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child protection laws:

e Insufficient Penalties: The current
sanctions are minimal, failing to pro-
vide the necessary deterrence against
perpetrators.

e Procedural Ambiguity: A lack of clear
regulatory guidelines regarding employ-
ment permits for minors creates legal
loopholes.

e Institutional Constraints: Bureaucratic
hurdles limit the autonomy of the Na-
tional Body for the Protection and Pro-

motion of Childhood and the National
Commissioner, as they cannot directly
notify the Public Prosecutor.

Based on these findings, this study pro-
poses actionable policy recommendations.
The Algerian legislator should significantly in-
crease penalties for child labour offenses and
clarify procedural guidelines. Furthermore,
amending Law No. 15-12 to empower national
protection bodies with direct access to the ju-
diciary is essential to ensure swift and effec-
tive child protection, thereby achieving real,

actionable changes in the fight against eco-
nomic exploitation.
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The study finds that a notarized agreement and the writ
of execution issued on its basis contributed to reducing the
workload of courts, ensuring the prompt satisfaction of the
creditor’s claim and stability of legal relations. At the same
time, further improvement of legal and procedural standards
is necessary for ensuring the successful exercise of this

mechanism.

INTRODUCTION

The effective functioning of the admin-
istration of justice depends largely on the
enforcement system, which ensures prop-
er protection of rights and is based on the
principles of transparency, efficiency, pre-
dictability, and procedural consistency. This
is particularly significant where due and
balanced protection of the parties’ inter-
ests is required.' This idea is reflected in the
principle ubi jus, ibi remedium - there is no
right without the mechanism of its effective
enforcement.? Notarial registration of an
agreement ensures proportionate protec-
tion of the parties’ rights,® as a notarial act
is considered as the document having con-
clusive evidentiary effect.*

1 Kurdadze, S., Kurdadze, G., Khunashvili, N., Chkonia,
Z. (2018). Commentary on the Law of Georgia on En-
forcement Proceedings, Part | (Articles 1-48). Thilisi, 7;
See: Council of Europe. (2010). Consultative Council of
European Judges (CCJE). Opinion No. 13 on the Role of
Judges in the Enforcement of Judicial Decisions, para.
16. <https://rm.coe.int/-ccje-13-2010-/168074824c>.

2 Cited in: Taliashvili, T., Shamatava, |. (2020). Recent
Evolution of Intellectual Property Enforcement in
Georgia. TalTech Journal of European Studies, 10(2),
43, <https://doi.org/10.1515/bjes-2020-0014> .

3 Shamatava, I. (2024). Notarial Registration of a Loan
Agreement as an Effective Mechanism for Debt
Recovery and the Simplified Enforcement of Matured
Claims. Contemporary Law Journal, 1, 14-28. See:
Dharmawan, N. K. S., Salain, M. S. P. D., Prianatha, |. G.
N. B. P. (2025). Harmonization of Notary Honorarium
Arrangement Related to the Notarial Deed Authority:
Toward Legal Certainty. Law and World, 11(1), 22-34.
<https://doi.org/10.36475/11.1.2>.

4 The existence of a notarial act is intended to ensure
legal clarity and guarantees for the parties, as well as

The institutional neutrality of a notary
creates a precondition for a notarized agree-
ment to be regarded as a reliable and en-
forceable legal mechanism.> Accordingly, a
writ of execution issued by a notary trans-
forms the notarial act into both an eviden-
tiary and an enforceable legal instrument.®

Although the institutional function of the
notary and the evidentiary force of notari-
al acts have been widely examined in Geor-
gian and foreign legal doctrines, the legal
nature of the notarial writ of execution, its
connection with procedural safeguards, and
preventive justice remain insufficiently ex-
plored. This study aims to evaluate the func-

to create the best and most reliable evidence in com-
pliance with the applicable legal standards. See: Pla-
mesti, M. R., Abustan, A., Miskiah, S. (2025). Strength
of Proof of Notarial Deeds in an Agreement. In Pro-
ceedings of the 2" International Conference Changing
of Business Law (ICOCLB 2024), Atlantis Press, 256.
<https://doi.org/10.2991/978-2-38476-356-6_30>.

5 Compare: Knieper, R. (2017). The Economic Relevance
of Notarial Authentic Instruments. International
Union of Notaries, 11: The notarial system is often the
subject of criticism by scholars and policymakers in
the United Kingdom, as what appears most unusual
to the English is the notion that a single notary acts
in the interests of both parties. Instead of properly
appreciating the specific functions of the notary and
his or her public-law status — within the framework
of which the notary ensures the protection of both
parties’ interests in a cost-effective manner — opinions
are expressed in favor of limiting the role of the
notariat.

6 Gogoladze, M., Shamatava, |. (2026). The Evolution
of the Georgian Notariat: From the State-controlled
Soviet System to Professional Independence and
Digital Modernization. European Scientific Journal, 52,
495-514.
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tional purpose of this institution within ex-
isting mechanisms of enforcement.

METHODOLOGY

The methodology of the article combines
doctrinal, normative, and comparative legal
analysis. For the purpose of evaluating the
legal character and practical function of a no-
tarial writ of execution, the study examines
the applicable legal rules, relevant case law,
and academic sources. The interpretation of
the legal material is carried out through sys-
tematic and teleological approaches, while
the comparative component relies on the
experience of selected Continental Europe-
an legal systems.

FINDINGS AND DISCUSSION

1. THE INSTITUTIONAL ROLE
OF THE NOTARY AND THE
PRINCIPLE OF IMPARTIALITY

The notarial registration of an agreement
is based on the principle of impartiality,
where the notary acts as a neutral party en-
trusted by the parties and not by any of the
parties. Unlike a lawyer, who represents one
of the parties by virtue of the nature of the
profession,’” the notary verifies the legal cor-
rectness of the agreement and safeguards
the interests of the parties.

The function of the notary is not limited
to drafting and confirming a notarial act; it
also contributes to dispute prevention.® In
the doctrine, a notary is described as an ac-

7 Malavet, P. A. (1996). Counsel for the Situation: The
Latin Notary, a Historical and Comparative Model.
Hastings International and Comparative Law Review,
19(3), 391.

8 Morandi, E. (2007). The Role of the Notary in Real
Estate Conveyancing. Digital Evidence and Electronic
Signature Law Review, 4, 28-33. <https://doi.
org/10.14296/DEESLR.V410.1795>.

tor performing the role of a ,private judge”,
while their work is regarded as an instru-
ment for “regulation of obligations”’ In this
context, the impartiality of a notary is large-
ly related to the principle of balance, which
obliges them to take fair decisions and en-
sure the protection of the parties’ rights.
Notary’s independence and impartiality are
supported by relevant guarantees, including
the remuneration, which rules out depen-
dence on any of the parties. These features
make the notarial model significant in terms
of reconsidering the role of the lawyer, es-
pecially in matters involving the representa-
tion of multiple clients.®

2. NOTARIAT IN THE
CONTINENTAL EUROPEAN
LEGAL SYSTEMS AND THE
LATIN NOTARIAT

The traditional understanding of the Eu-
ropean notariat is based on the historic and
functional meaning of the term “notaries”"
Despite the common foundation, the notarial
systems in European states differed in terms
of institutional position and powers, as well
as in the context of the degree of legal reli-
ability of the documents drafted by them.”?

German, French, and Spanish legal sys-
tems have been selected for the compara-
tive analysis conducted in the present study,
because notarial acts in these jurisdictions

9 Dekers, E. (2001). Notarial Practice, Deontology, and
Institutional Structures, The Georgian Notariat Mag-
azine, Ne3-4, September-December, Kuparava, R.
(Transl.), Zoidze, O. (Ed.), Thilisi, 10.

10 Malavet, P. A. (1996). Counsel for the Situation: The
Latin Notary, a Historical and Comparative Model.
Hastings International and Comparative Law Review,
19(3), 401.

11 Regarding the historic formation of the notary, see
Wenckstern, M. (2012). Notary Public. Max Planck
Encyclopedia of European Private Law. <https://max-
eup2012.mpipriv.de/index.php/Notary Public>.

12 Malavet, P. A. (1996). Counsel for the Situation: The
Latin notary, a Historical and Comparative Model.
Hastings International and Comparative Law Review,
19(3), 401.
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are regarded not only as documents pos-
sessing high evidentiary value, but also as
the instrument of direct enforcement. In cer-
tain continental legal systems, notarial acts
are vested with enforceable authority, allow-
ing creditors’ claims to be enforced without
prior judicial involvement.

2.1. The notariat in Germany
and the power of the writ
of execution

According to the German Doctrine, the
notary provides legal guidance with respect
to their expressed intentions and demon-
strations of will.® In Germany, the notariat
represents a classic example of a legal in-
stitution authorized by the state, while re-
maining professionally independent. The
notary acts as a public official vested with
public trust, responsible for verifying the
authenticity of legal documents, safeguard-
ing the rights of the parties, and exercising
a preventive legal function. In the German
legal system, the notary is regarded as a
holder of a public office entrusted with the
performance of sovereign functions. Unlike
a judge, however, the notary does not oper-
ate within a state body, but rather exercises
these functions within the framework of an
independent legal profession.™

The German system is based on the prin-
ciple of preventive justice (praventive Recht-
spflege), under which the notary’s primary
function is to prevent legal disputes before
they arise. With this purpose, the notary re-
views legal transactions, ensures their com-
pliance with the law, and verifies that the par-
ties fully understand the legal consequences
of their actions. This approach is particularly
important in matters related to real estate

13 Kereselidze, D. (2009). The Most General Systemic
Concepts of Private Law, Thilisi, 300.

14 Bock, R. (2020). The System of the German Notariat.
The Magazine of Comparative Law, 8, 1.

agreements,® company registrations, and
family law. The high evidentiary value and,
in certain cases, direct enforceability of the
acts drafted by the notary™ contribute to the
reduction of judicial disputes by enhancing
the efficiency of legal relationships. General-
ly, the drafting of an authentic document is
subject to strict formal procedures designed
to prevent insufficient awareness of the par-
ties and hasty actions when composing the
document that will be reliable evidence.”

In German law, the notary may grant a
claim established by contract or by the debt-
or's unilateral declaration of intent an en-
forceable effect equivalent to that of a court
judgment. This model is founded on the pro-
cedural safeguards inherent in the notarial
certification process.® A writ of execution,
issued based on a notarially certified agree-
ment, enables the creditor to obtain prompt
enforcement of the claim. It is noteworthy
that this document is issued without any
prior judicial examination of the claim.” In
Germany, the participation of a notary effec-
tively reduces the transaction costs as the
notary’s neutral position and obligation to
prevent undesirable outcomes for one of the
parties actually removes the need for sepa-
rate legal representation for both parties.?°

15 Morandi, E. (2007). The Role of the Notary in Real
Estate Conveyancing. Digital Evidence and Electron-
ic Signature Law Review, 4, 28-33. <https://doi.
org/10.14296/DEESLR.V410.1795>.

16 Bock, R. (2020). The System of the German Notariat.
The Magazine of Comparative Law, 8, 10.

17 Mantovani, M. (2019). Notaries and their Debt-
collection Writs under the Brussels la Regulation: A Dif-
ficult Characterisation. Journal of Private International
Law, 15(2), 393-417. <https://doi.org/10.1080/17441
048.2019.1645973>.

18 Bormann, J. (2022). The German Enforceable
Notarial Act in Cross-Border Cases, LeXonomica,
Vol. 14, No. 1, 69. <https://doi.org/10.18690/
lexonomica.14.1.49-72.2022>.

19 Akhalkatsi, E. (2025). The Problem of Enforcement of
Notarial Acts (comparative analysis). Journal of Law, 1,
70. <https://doi.org/10.60131/jlaw.1.2025.9276>.

20 Knieper, R. (2017). The Economic Relevance of
Notarial Authentic Instruments. International Union
of Notaries, 11.
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2.2. The notariat
and the enforcement
proceedings in France

The French notariat represents a clas-
sic model of a Latin notarial system, where
the notary is a state-authorized public offi-
cer who carries out professional activities
independently. Sometimes their function is
described as the performer of “preventive
justice”. The French system is based on the
concept of the notarial act (Acte Authen-
tique), a document possessing enhanced
evidentiary force and, in many cases, direct
enforceable effect.?” As a result, this system
reduces reliance on litigation and promotes
stability of legal relationships.

In France, notaries participate in the
transactions related to the sale and purchase
of real estate, ensuring both the legal valid-
ity of such transactions and the informed
participation of the parties. The notary is re-
sponsible for ensuring that the parties fully
understand the legal consequences of the
transaction.?? Under French law, the nota-
ry is broadly authorized to issue the writ of
execution; however, the legislation provides
for certain exceptions. Specifically, disputes
related to the prevention of unlawful inter-
ference with residential premises are sub-
ject exclusively to judicial determination.?
because of the social implications associat-
ed with the use and occupation of residen-
tial property. Consequently, entrusting such
matters to the courts ensures a higher stan-
dard of protection of the parties’ rights, as
courts are vested with broader discretionary
and procedural powers in the assessment of
such disputes.

21 Smits, J. M. (2020). Advanced Introduction to Compar-
ative Law. Edward Elgar Publishing.

22 Martinez-Velencoso, L. M. (2017). The Role of the No-
tary in the Spanish Legal System. European Review of
Private Law, 25(4), 679—-698. <https://opo.iisj.net/in-
dex.php/sortuz/article/view/2497>.

23 Rouchaud, A. M. (1998). Conclusions — Workshop No.
2: Writs of execution in the Execution of Court Deci-
sions in Civil Cases. Council of Europe Publishing, 117.

2.3. The Spanish notarial
system: Experience and
characteristics of enforcement
proceedings

The Spanish notarial system represents
one of the classic and most developed mod-
els of Latin Notariat, which is based on the
combination of the professional indepen-
dence and public authority of the notary,
thereby ensuring high legal reliability of no-
tarial acts.* In Spain, the notary is a public
official authorized by the state who simulta-
neously carries out an independent profes-
sional activity. The notary’s primary function
is to certify the authenticity of legal acts and
ensure their compliance with the law.?

One of the significant features of the
Spanish notarial system is the enhanced
legal force of notarial acts. The documents
drafted by notaries are regarded as a public
instrument and carry high evidentiary value
in legal proceedings. Such documents often
have a direct enforceable effect, which sub-
stantially simplifies the regulation of legal
relations and reduces the need for judicial
proceedings.?

Spanish notaries play a central role in the
real estate circulation.? In the transactions
of sale and purchase of immovable proper-
ty, notaries certify the legal validity of the
transaction, examine the responsibilities of
the parties, and guarantee compliance of

24 Rivero Silva, S. (2026). The good (civil law?) notary.
Sortuz: Ofati Journal of Emergent Socio-Legal Studies,
245-264. <https://doi.org/10.35295/sz.iis|.2497>.

25 Calvo Caravaca, A.-L., Carrascosa Gonzalez, J. (2020).
Power of Attorney Authorised by Foreign Notaries
and Purchase of Property located in Spain. Revista de
Derecho Internacional Privado, 5179, 11.

26 Gogoladze, M., Shamatava, |. (2026). The Evolution
of the Georgian Notariat: From the State-controlled
Soviet System to Professional Independence and Dig-
ital Modernization. European Scientific Journal, 52,
503.

27 Calvo Caravaca, A.-L., Carrascosa Gonzalez, J. (2020).
Power of Attorney Authorised by Foreign Notaries
and Purchase of Property Located in Spain. Revista de
Derecho Internacional Privado, 5179, 54-56.
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the transaction with applicable legislation.?®
This procedure established a high level of
legal certainty and ensures the effective
protection of property rights. Under Span-
ish Law, the notarial act constitutes one of
the grounds for launching enforcement pro-
ceedings. Besides, the law provides that not
only the original, but the copies of the no-
tarial acts, have enforceable value provided
that they are issued with the consent of both
parties or certified by the court and specify
the person against whom enforcement is to
be carried out.?

The skepticism of the Spanish notary to-
wards the Anglo-Saxon notarial model pri-
marily is grounded on the fact that the over-
all judicial system is based on more flexible
and less formalized legal control, whereas
the Roman-Continental notariat places par-
ticular focus on the prior verification of legal
acts and the safeguarding of legal certainty.*

3. THE SIMPLIFIED
ENFORCEMENT FUNCTION
OF THE WRIT OF EXECUTION

The notarized transactions have en-
hanced legal reliability compared to oral or
written agreements,®' as notarial certifica-
tion confers special evidentiary value on the
transaction. Furthermore, the doctrine con-
siders prevention, protection against hasty

28 Rivero Silva, S., The Good (Civil Law?) Notary, Sortuz:
Ofati Journal of Emergent Socio-Legal Studies, Vol.
16, No. 1, 2026, 248-249. <https://doi.org/10.35295/
sz.iisl.2497>.

29 Faba, J. M. (2017). Sobre la fuerza ejecutiva de la es-
critura publica y el nuevo sistema de expedicidn de co-
pias: cuestiones surgidas en la jurisprudencia actual.
Revista CESCO de Derecho de Consumo, 20, 74-81.

30 Rivero Silva, S. (2026). The Good (Civil Law?) Notary,
Sortuz: Ofati Journal of Emergent Socio-Legal
Studies, 16(1), 248-249. <https://doi.org/10.35295/
sz.iisl.2497>.

31 Dharmawan, N. K. S., Salain, M. S. P. D., Prianatha, |. G.
N. B. P. (2025). Harmonization of Notary Honorarium
Arrangement Related to the Notarial Deed Authority:
Toward Legal Certainty. Law and World, 11(1), 22-34.
<https://doi.org/10.36475/11.1.2>.

decisions, and evidentiary assurance as the
primary function of notarial certification.*
In case the parties agree on an alternative
dispute resolution mechanism within the
contract, the satisfaction of due monetary
claims may be effected on the basis of a writ
of execution issued by a notary,* which con-
stitutes the independent legal ground for
initiating the enforcement proceedings.

Through this regulation, the lawmaker
has conferred on the notary a competence
that enables creditors to satisfy their claims
through a simplified procedure without judi-
cial examination, at the same time contrib-
uting to the alleviation of the judicial sys-
tem’s workload. This model does not limit
the notary’s function to notarial certification
of legal acts, but also makes notarial activity
an instrument of preventive justice.>

The obtaining of the writ of execution is a
relatively swift and cost-effective procedure,
causing no need for additional financial ex-
penditures for the parties.® The distinctive
feature of a notarial enforcement is that it
enables the creditor to obtain satisfaction of
the claim through compulsory enforcement,
including by directing execution against the
debtor’s assets.*®* A notarial writ of execu-
tion constitutes an enforcement document
provided for under notarial legislation and
is subject to compulsory enforcement.’” Ac-
cordingly, the legal framework recognizes

32 Lapachi, E. (2016). The Impact of the Registration
of Rights in Rem over Immovable Property on the
Exercise and Protection of Such Rights (Thesis), Thilisi,
160.

33 Sukhitashvili, D. (2012). The Notary Law, Thilisi, 308.

34 Compare: Kharitonashvili, N. (2021). The Notary Law,
Thilisi, 31.

35 With regards to the cost-effectiveness of the en-
forcement proceedings, See: Uitdehaag, I., Kurtauli,
S. (2013). An Overview of the Enforcement System
of Georgia. The Georgian Enforcement System in
National and International Contexts, Thilisi, 130.

36 Gotua, L. (2009). Enforcement of Foreign Court
Judgments and Foreign Arbitral Awards, thesis, Thilisi,
14.

37 Makhatadze, N. (2021). Procedural Issues Related to
the Issuance of a Notarial Writ of Execution. Journal
Justice and Law, 3(71), Thilisi, 58-72.
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the enforceability of writs of execution is-
sued by notaries.

As a result of the legislative amendments
of the 7*" of December, 2010, Georgian law
conferred on notaries the authority to is-
sue the writ of execution, thereby granting
notarial instruments binding legal force for
enforcement purposes.®® This mechanism
creates no significant financial barriers for
the parties,® which indicates a relatively
balanced protection of the parties’ rights. In
this context, the approach of the legislator
aimed both to ensure the effective protec-
tion of the creditor’s interests and to uphold
the principle of procedural equality.

According to point 5, article 38 of the Law
of Georgia on Notaries, a notary public shall
issue a writ of execution based on a matured
claim for the enforcement of the payment of
monetary indebtedness, the assignment of
title to property, and, based on a request,
compulsory enforcement against a mort-
gaged/charged property.*® This provision
makes clear that the enforcement writ is-
sued by a notary may be used both to secure
the fulfillment of monetary obligations and
to facilitate the exercise of rights related to
the subject of the security.”

The transfer of the rights to property,
where an appropriate contract clause exists,
may be interpreted as enabling the creditor
to directly acquire ownership of the secured

38 Shamatava, I. (2024). The Standard of Proportionate
Protection of the Parties’ Rights and Obligations in a
Loan Agreement (Monograph). Bona Causa Publishing
House and Caucasus University, 128.

39 Resolution No. 507 of the Government of Georgia of
29 December 2011 on Approving the Amounts of Fees
for Notarial Acts and Fees Established for the Chamber
of Notaries of Georgia, as well as the Rules for Their
Payment and the Timeframes for Service Provision,
Legislative Herald of Georgia, 30.12.2011.

40 Law of Georgia on Notariat. Legislative Herald of
Georgia, No. 46, 22.12.2009, Article 38(5).
41 For a detailed discussion on monetary loan obliga-

tions, see: Shamathava, |. (2024). The Standard of
Proportionate Protection of the Parties’ Rights and
Obligations in a Loan Agreement (Monograph), Bona
Causa Publishing House and Caucasus University,
121-143.

asset. Accordingly, if the parties agree on the
transfer of ownership of the secured asset
based on a notary’'s enforcement writ, it is
permissible, within the framework of the ap-
plicable legal regulation, for the property to
pass directly into the creditor’'s ownership in
exchange for the performance of the obliga-
tion and the set-off of mutual obligations.*

3.1. Procedural and legal
preconditions for issuing
a writ of execution

The Georgian legislation establishes both
general and special mandatory require-
ments for an enforcement writ. According to
the law, the enforcement writ must contain
the information about the issuing authori-
ty, the case based on which it was issued,
the dates of the decision and its issuance,
the operative part of the decision, as well as
the identification and contact details of the
creditor and the debtor.”®

The law also defines the special addi-
tional requisites for the writ of execution.
The document shall include the information
about the notary public and relevant notary
office, the basis of the obligation, the perfor-
mance deadline, the content and the scope
of the enforceable obligation, as well as
the registration details in the notarial acts
register.*

Article 40 of the Law of Georgia on No-
taries established the legal and procedural
grounds for enforcement based on a notarial
document. The issuance of a writ of execu-
tion is carried out upon a written application
of the creditor or their legal successor, to
which the relevant notarial document shall
be attached.”® In addition, the claim must

42 Civil Code of Georgia, Article 300, Point 3.

43 Law of Georgia on Enforcement Proceedings,
Legislative Herald of Georgia, 13(20), 01.05.1999, Ar-
ticle 21.

44 Ibid., point 3.

45 Law of Georgia on Notary. Legislative Herald of Geor-

gia, 46, 22.12.2009, Article. 42, 04.12.2009, Article 40.
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not depend on the creditor’s performance of
reciprocal obligations, or such obligations
must have already been performed.

An important feature of the provision is
that a notarial document is granted special
evidentiary and enforceable force, which al-
lows the creditor to initiate compulsory en-
forcement without court proceedings. The
European Commission for the Efficiency of
Justice (hereinafter - CEPEJ) of the Council
of Europe considers enforcement an insep-
arable part of doing justice, and notes that
ineffective enforcement renders the right to
legal protection merely formal.*

The Constitutional Court of Georgia has
indicated that the issuance of a notarial writ
of execution does not rule out the possibili-
ty of judicial consideration and does not in-
fringe the right to a fair trial, as the debtor
retains the right to appeal both the notarial
act and the writ of execution. At the same
time, the court emphasized the preven-
tive function of the notary and noted that a
transaction certified by a notary is charac-
terized by a higher degree of reliability.”

Alongside procedural safeguards, the
legislation also provides for the possibility
of issuing a duplicate enforcement writ in
case of loss,*® which serves to ensure con-
tinuity of enforcement proceedings and le-
gal stability. This norm is consistent with the
position of CEPE),” according to which the
timeliness and effectiveness of enforcement
are important components for the effective
exercise of justice.

46 CEPEJ. (2009). Guidelines for a Better Implementation
of the Existing Council of Europe’s Recommendation
on Enforcement, 11Rev2, para. 1. <https://rm.coe.
int/16807473cd>.

47 Decision No. 2/22/930 of 28 December 2017 of the
Constitutional Court of Georgia in the case Citizen of
Georgia Ana Jalaghonia v. Parliament of Georgia, 11-12.

48 The Law of Georgia on Notary. Legislative Herald of
Georgia, 46, 22.12.2009, Article 42, 04.12.2009, Arti-
cle 40, point 4.

49 CEPEJ. (2009). Guidelines for a Better Implementation
of the Existing Council of Europe’s Recommendation
on Enforcement, 11Rev2, para. 1. <https://rm.coe.
int/16807473cd>.

3.2. Partial suspension
of the writ of execution

The partial suspension of the writ of ex-
ecution is one of the important mechanisms
in safeguarding the balance of the inter-
ests of the parties. The Law of Georgia on
Enforcement Proceedings provides for the
mechanisms of the suspension of the en-
forcement,*® which in practice may also apply
to only a specific part of the claim. In such
circumstances, a full suspension of enforce-
ment may be regarded as a disproportion-
ate interference with the creditor’s rights,
whereas partial suspension ensures both
the protection of the creditor’s interests and
the preservation of the debtor’s procedural
safeguards.

The mechanism of suspension of enforce-
ment is aimed at the temporary balancing of
the parties’ interests; however, it should not
become a means of unjustified obstruction
of the creditor’s claim. It has been noted in
the case law of the Supreme Court of Georgia
that multiple suspensions of the enforce-
ment procedure, especially when the debt-
or fails to comply with installment payment
terms, endanger effective enforcement and
actual exercise of the creditor’s rights.”

It is noteworthy that CEPE) places a par-
ticular focus on respecting the principles of
proportionality and effectiveness in enforce-
ment proceedings.? This approach is espe-
cially important in cases where only part of
the claims is disputed, and a full suspension
of enforcement would exceed the objectives
of enforcement.

50 The Law of Georgia on Enforcement Proceedings. Legis-
lative Herald of Georgia, 13(20), 01.05.1999, Article 36.

51 Decision of the Administrative Chamber of the
Supreme Court of Georgia in case No. BS-377(K-23),
11 October 2023.

52 CEPEJ. (2009). Guidelines for a Better Implementation
of the Existing Council of Europe’s Recommendation
on Enforcement, 11Rev2, paras. 33-35. <https://
rm.coe.int/16807473cd>.
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3.3. The notary, registration
of property rights, and
enforcement

The work of the notary is closely linked
with the legal system of registration and en-
forcement of property rights. The notarized
transactions and registration of property
rights contribute to the stability of civil cir-
culation and legal security. This is particular-
ly evident in mortgage relations, where the
accuracy of registration and the reliability of
the notarial document constitute essential
preconditions for the effective enforcement
of the creditor’s rights.

The civil law tradition assigns notaries a
significant role in safeguarding legal certain-
ty in property-related transactions. Through
preventive legal oversight and verification
of legal acts, notarial involvement enhanc-
es trust in the transfer of real estate and
strengthens the predictability of legal rela-
tions. These features are commonly viewed
as supporting economic stability and market
efficiency. Furthermore, the institution of the
notary produces wider benefits for both the
economy and society by promoting legal se-
curity and reducing transactional risks.>

The effective exercise of the principle of
legality with regard to the registration of the
property law requires prior legal scrutiny of
the transaction, which is particularly import-
ant in real estate conveyances. The notari-
al form enhances the reliability of both the
transaction itself and the right registered
in the public registry, as the notary verifies
the legality of the transaction, the authen-
ticity of the parties’ intent, and their legal
capacity to act.> Furthermore, notarial par-
ticipation helps address imbalances in infor-

53 Morandi, E. (2007). The Role of the Notary in Real Es-
tate Conveyancing. Digital Evidence and Electronic Sig-
nature Law Review, 4, 33. <https://doi.org/10.14296/
DEESLR.V410.1795>.

54 See additionally: Lapachi, E. (2016). The Impact of the
Registration of Rights in Rem over Immovable Proper-
ty on the Exercise and Protection of Such Rights (Doc-
toral dissertation), Thilisi, 158—159.

mation available to the contracting parties.
By ensuring that each party is properly in-
formed about the legal implications of the
transaction, the notary contributes to the
protection of their respective interests, par-
ticularly those of the more vulnerable party.
In this way, the notarial function promotes
transparency, reduces the likelihood of mis-
understandings, and strengthens legal cer-
tainty.” The effectiveness of these mecha-
nisms, despite their practical significance,
simultaneously raises concerns regarding
the provision of procedural safeguards and
the protection of the right to a fair trial.

3.4. Compliance of a notarial
writ of execution with the
right to a fair trial

The enforcement of the matured mone-
tary claim based on the writ of execution is-
sued by the notary shall be initiated by the
National Enforcement Bureau without prior
recourse to the court, which raises the ques-
tion of its compatibility with the right to a
fair trial. However, this mechanism itself is
not contrary to the principle of a fair trial,
as it does not rule out access to the court.
The debtor retains the right to appeal the
enforcement measures and demand judicial
review, which represents a minimum proce-
dural safeguard.

The case law of the Constitutional Court
of Georgia is particularly important in this
regard. The court has indicated that issu-
ance of the writ of execution by the notary
may not breach the right to a fair trial, as the
debtor retains the right to appeal both the
notarial act and the writ of execution. Fur-
thermore, the court has emphasized the no-
tary’s preventive function and noted that the
transaction certified by the notary is charac-

55 Morandi, E. (2007). The Role of the Notary in Real Es-
tate Conveyancing. Digital Evidence and Electronic Sig-
nature Law Review, 4, 33. <https://doi.org/10.14296/
DEESLR.V410.1795>.
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terized by a higher degree of legal reliability
and certainty.>®

The current regulatory framework, nev-
ertheless, does not ensure sufficient clarity
or a uniform practice with respect to mech-
anisms of judicial control. In the case of
Tchitchinadze v. Georgia, the European Court
of Human Rights observed that the quash-
ing of final and enforceable judgements
amounts to an interference with the prin-
ciple of legal certainty as well as the right
to a fair trial and the peaceful enjoyment of
possessions. According to the Court, the re-
view of a final act is permissible only where
substantial and compelling grounds exist,
since otherwise, the principles of legal sta-
bility and the effectiveness of enforcement
are placed at risk.” As a result, there arises
a risk that the enforcement may take place
in parallel with the debtor’'s defense rights
being actually exercised, thus reducing the
degree of effectiveness.

In the case N2 BS-377(K-23), the Supreme
Court of Georgia reviewed the suspension
of enforcement proceedings initiated based
on a writ of execution by a notary, as well
as the scope of the applicable procedural
safeguards. The court emphasized that the
repeated suspension of enforcement pro-
ceedings should not become a means of un-
justifiable delay of the creditor’s claim, par-
ticularly where the debtor could fulfil their
duties and protect their rights several times.
The court also indicated to the fact that the
writ of execution issued by the notary is not
a document beyond the judicial control. This
was further demonstrated by the fact that
the court itself amended the writ of execu-
tion by reducing both the principal amount
of the claim and the amount of the contrac-
tual penalty.®®

56 Decision No. 2/22/930 of 28 December 2017 of the
Constitutional Court of Georgia in the case Citizen of
Georgia Ana Jalaghonia v. Parliament of Georgia, 11-12.

57 ECHR. Judgment (Merits) of the European Court of
Human Rights in the case of Tchitchinadze v. Georgia,
Application No. 18156/05, 27 May 2010.

58 Decision of the Administrative Chamber of the

It is the constitutional obligation of the
state to ensure adequate procedural safe-
guards for each component of the right to
a fair trial, both in its formal and substan-
tive dimensions.”® Accordingly, the existence
of a notarial enforcement mechanism is not
problematic in itself; rather, the concern lies
in the insufficiently defined procedural guar-
antees governing its application. This is a
challenge calling for better normative clarity
and the development of a more consistent
judicial and enforcement practice.

4. THE ENFORCEMENT IN
GEORGIA OF THE NOTARIAL
WRIT OF EXECUTION
ISSUED ABROAD

Pursuant to Article 51(a) of the Minsk
Convention, the recognition and enforce-
ment in Georgia of enforceable instruments
issued by foreign notaries is permissible.®°
Nevertheless, the fact that a consistent ju-
dicial practice on this issue has not yet been
developed causes the problem of legal pre-
dictability.”” Presumably, the recognition and
enforcement of such acts will be carried out
by analogy with the rules established for the
recognition and enforcement of court judg-
ments, based on the analogy of law.

Under Article 58 of the Brussels la Reg-
ulation, an authentic instrument, including
a notarial act, that is enforceable in one
EU Member State may be enforced in other
Member States without obtaining a separate

Supreme Court of Georgia in case No. BS-377(K-23),
11 October 2023. See also the Decision of the Civil
Cases Chamber of the Thilisi City Court of 31 May
2018 in case No. 2/17482-17.

59 Judgment No. 3/2/574 of 23 May 2014 of the
Constitutional Court of Georgia in the case Citizen of
Georgia Giorgi Ugulava v. Parliament of Georgia, 1I-59.

60 Convention on Legal Assistance and Legal Relations in
Civil, Family and Criminal Matters (Minsk Convention),
22 January 1993, Article 51(a).

61 Akhalkatsi, E. (2025). The Problem of Enforcement of
Notarial Acts: Comparative Analysis. Journal of Law,
Nel. <https://doi.org/10.60131/jlaw.1.2025.9276>.
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declaration of enforceability. This facilitates
the cross-border enforcement of notarial
acts within the European Union.®

The issue is particularly significant in the
context of increasingly transnational private
law relations, where the economic interests
of the parties are often connected to more
than one jurisdiction. In such circumstances,
the effective recognition and enforcement
of a writ of execution by a foreign notary is
directly linked both to the stability of civil
commerce and to the effective protection of
the creditor’s rights.®

The absence of proper legislative reg-
ulation gives rise to the problem of legal
certainty, as the current legislation does
not provide a clear definition of procedur-
al standards and the framework of judicial
control. This enhances the risk of establish-
ing divergent approaches and may affect the
enforcement efficiency and degree of legal
trust in the notarial institution.®

CONCLUSION

The writ of execution issued by the notary
public represents an effective instrument for
simplified enforcement of the claim in mod-
ern private law. The high evidentiary and
enforcement force of the notarial act relies
on the notary’s institutional neutrality, the
function of legislative control, and the ob-
ligation of balance of the parties’ interests,
which ensures stability of civil relations and

62 Regulation (EU) No. 1215/2012 of the European Par-
liament and of the Council of 12 December 2012 on
Jurisdiction and the Recognition and Enforcement of
Judgments in Civil and Commercial Matters (Brussels
la Regulation), Art. 58. Cited., Mantovani, M. (2019).
Notaries and their Debt-collection Writs Under the
Brussels la Regulation: A Difficult Characterisation.
Journal of Private International Law, 15(2), 393-417.
<https://doi.org/10.1080/17441048.2019.1645973>.

63 CEPEJ. (2009). Guidelines for a Better Implementation
of the Existing Council of Europe’s Recommendation
on Enforcement, 11REV2, paras. 6—7. <https://rm.coe.

int/16807473cd>.
64 Ibid., 201-203.

security of civil commerce.

The Georgian and foreign legal prac-
tices examined in the present study have
demonstrated that the notarized agreement
and the writ of execution issued on its ba-
sis facilitate prompt and effective satisfac-
tion of the creditor’s claim, simplification of
enforcement proceedings, and reduction of
the court’s workload. Furthermore, the le-
gal models of Germany, France, and Spain
prove that the institution of the notary per-
forms a significant preventive and enforce-
ment function.

The study has also revealed that a writ of
execution issued by a notary, in itself, does
not contravene the right to a fair trial, as
the parties retain the possibility of judicial
review and the right to appeal enforcement
measures. It is precisely the availability of
judicial oversight that constituted the key
procedural safeguard ensuring a balance
between the simplified enforcement mech-
anism and the protection of the debtor’s
interests.

Accordingly, a writ of execution issued by
a notary should be regarded not only as a
simplified instrument for the enforcement
of claims but also as a mechanism that pro-
motes the effective protection of creditors’
interests, the stability of legal relations, and
the implementation of preventive justice.
Its effective functioning, however, depends
significantly on clear and consistent legal
regulation.
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Mnbym, bmmIsHoym o dgamgonm-bods-
MomgdMmng 9900mEyoL. bmpoMmoybob dogm
39390730 LosmbMMgdm gyMEmob bods-
MomgdmMngzn 36900Ls s BY6JENYMO EL6NT-
Byamgdab d9LORVLYOMBE FoobandYOYNY
d90Lodsd0bN LadoMmomgdMmngn BmMAgd, Labo-
doMmomm 3Maghnzs o badgEbogmm gahgme-
HIMd. 33Y30L BoM3MY0dn 3odmygbgdoymny
LoLHYTYMO S HamgmaenmgnyMmn nbhgMm3my-
Hog0nb 8gmEgdn, bmenm dgsmydomn sbo-
omndo gabbmMmEngmgdymns 3mbhnbgbhyMmo
930m30L o393 badsmmmgomazn bobhg-
09000 godmEnmgonb gomzamabbnbgdno.

1. 6MOIMOILOL
06LO00IBNIMO MHMEO @y
d0333tdMJs@®Mad0L 3MN6BNO3N

bgmdgzmymgdab bobmpomm Bgbom My-
30LHMIENS godmMIENnbaMmgmoL bmpamayLnb
90339MdmMxommonb 3MnbEn30sb, MmMAmab
Lo®yd39MdBYE 030 dMJdggoL MmagmMmE dbo-
M9mMo o oMy MMAgmndy dboMmob bomdom
sognmaznamo oMo, BmboMmoybn, Fobbbge-
390000 v3M33(MHnbaeb, MmMIgmoE msz0bo
3Mmxygboymn 09690000  godmAnboMy
gfmm-gmon dbomob 0bHgMmgbydob BoMIm-
0003969m0y,” dbgbb 3mbhHMmogdob Lodo-
Momygdmng LobEMMgLs s dboMgms 0bhg-
M909000L EOdIMBbLYOSD.

bmpomoygbob xyxbgns o Jgdmogomg-
mgds dbmmme bLobm@pamm odhnb d90a9-
bomo o oobhyMmgdom; 0gn sbyzg bgamb
36ymob ©o39060b 3M93963000.2 CMmIHmMnbodon
bm@oMmogbo gobobamgods, Mmgmmi ,39Mdm
dmbodomoamab” Mmeob dgmbg LYd0gd®0,
bmanm dobo bogdnobmds dgxz30bgdMNY, MM-
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BodoMmn oE3s. bm@omaybob Logdnsbmodab
©o3MY30090MmMoOs s 30339MdMxoMMOy
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3madsmohngzobhymo  sbamadobmzgnb
dgmhgymns gaMmadsbnab, boxgMmsbagomabs o
90L30690m0bL LodommemydMmogn Lobhgdgoo,
Moasb o8 0ymobengdngddo Labmbomm
odho gobabomgds oMo dbmeme Jomomo
9h303909mgd0nmn dogmab dgmby m3ydg-
bhow, oM3dg PIgommE sbMYmMIdoE
LodomoMgdmMng 0bbHMPYTGOHOIE. IM-
bhnbgbhymo LodoMmommab Mog J39y690d0
bmbomoym ogdH9ob d0b0ggogmo sg3m Lo-
obMmymadm dogmy, Moy 3Mamobhmmb Lo-
LodaMmOMMbL 60bsbLBsM0 AaMmg30b goMmgdy
dmmbmgbob ombMmymagdnlb dgbodmgdmm-
00b odmy3l.

1.1. bngotooho ggMmadoboodo

O boombMyMgdm gPMI3EMobL
dogmdmbogmagoo

39M3obymo omgdhmabab dnbgznm, bm-
Homoybo dboMmgygob gedmzgmgbom 6700bMob
©o393d0M9000 LodommMydmng MAY35LYE
0dm33L.® ggMmdsboodn, bmdomostho BoMIm-
0396L LobymMAbogymb TogMm PJRWYdSIM-
bogno, y33e 3MMAgLOYMOE IMY3NEI-
09mn nyMmooymo nbb@obhybhob 3mebogzym
0ogomomb. bmpoamoybo dmgddggdlL, Mm-
3mMm3 Logomm bomdnm smgdyMmzama 3noMo,
Mmdgmog PvMY639mymaxzb  bLodoMmmmyod-
Mm030 99hHadab o3mgb@HyMmMoOsh, dboMmgms
I8WY0900b sBE33L s 3MY39630Ym0 Lo-
domoanb gobbmMmzngmaydsb. ggMmadobym
Lodommmyomo3 LabHYodn  bmpamoybo
Logofm  @YbJEnnb gobdsbmmEngmadgm
3nMo d00AbH3s, MMIgEbeig LY3gMYbym
0dmEsboms dgbmymagods 993b dnbomdomao.
03039, dmbsddMOMbgsab Zobbbzezgdonm,
030 LOJB0sbMdL Lobgmdbogm ybygdab
R3M3mo0dn oM sbmmEngmgdL; bmpamoybo
Logofm xbg3ngoL ™Moz0LBOMO 3MMRY-
Loob goMamMgddn sbMymMgdL.™

39M03s63mo0 Lob@Hgds gx3xdbgde 3MY396-

13 30MaLgmndg, . (2009). 39Mmdm Lsdsmoranol yBmy.s-
b0 bobBgdnmn 3690700, 00o., 300.

14 0om30, M. (2020). a9MI56mamn bmBsm03@0b LoliB90s.
d9000M700000 LydsMomol Jnmbaemn, Ne8, 1.

goymo bodsmoramob 3MabEn3L (prdventive
Rechtspflege), Mmdmob dobg3nmsl bm-
hoMmoybob doMmomon ®Y6Jgnss  Lodo-
MoOmgoMn30 39000 Md300006 sE0mgde.
bmdhomoybo sdmB3IgoL LodoMmMgdMng Zo-
M0g3g090L, P0MY639mymab dom 3obmbo-
9M900L o dboMgms 0bxgmmInMmydymm-
00bL. 0060360 BnEamMads gobbozymnmgdom
0603d369mm30600 3dMmogn Jmbgdab goMngg-
090300, 3mad3s60900L MaoLbHMoENddn O
Lomgobm bLodommamdn. bmpamoybob dogm
d93960m0 9gdhgon boboomyds domamo
dh303903mgo0m0 domno o bdnMo om-
bMYMgoab 3oMEodnMmo domoz goohboom,®
Mo 0930Mo0L Lobodommmmm ©o390L @O
Mool bodoMmnmgdmngn yMmogmomogonb
91399H0obmosL. MmgmmE 6gbn, 93mM9b¢ Y-
Mo ©m3ndgbdmob T9a960 ©o30300M70Y-
0o 3393M ggmmIsmym 3MmEgEMyomsb,
Mmdgmmy 30%sb0s dbaMmgms sMobozdoMmo-
bo 0bgymMdnmMydyEMonbs o bBoAdoMgzn
0md090900L 03036 ds30mMgdy, 33MIM39
nbgmo m3yndgbhnb dggabs, MmdgmoE bLo-
boom 9h303909™M90s 096900.Y

39M030bym  bLodoMmmomdn  bBmdomoybo
JIRMY05dmboNY, bobsdoMmmmm gowseby3zg-
hogdab 933030emgbdHpMa bLosmbMmymgom
doms dnsbagmb Tmmbmzbob, Mmdgmog
bgmdgzmymadom o6 Imzamab Eomadbmon-
30 69000 godmzmgbom oMobL oEagbomo.
0mb0dbymn dmeamn 9x3ndbgds LObmM@-
Mm odhob Todomm Tomom bBMdsLy o
bmdhomogmn  d9dmBIgo0L 3MmEgEyMym
39MabhngoL.® bmpomoymom ©odmbB3x0Y-

15 Morandi, E. (2007). The role of the notary in real
estate conveyancing. Digital Evidence and Electronic
Signature Law Review, 4, 28-33 <https://doi.
org/10.14296/DEESLR.V410.1795>.

16 0om30, M. (2020). 39MI56mamn bmBsm0330b LoliB90s.
dg000Myd000 Ladsmoral Jnmbaema, N8, 10.

17 Mantovani, M. (2019). Notaries and their debt-
collection writs under the Brussels la Regulation:
A difficult characterisation. Journal of Private
International Law, 15(2), 393-417 <https://doi.org/1
0.1080/17441048.2019.1645973>.

18 Bormann, J. (2022), The German Enforceable
Notarial Act in Cross-Border Cases, LeXonomica,
Vol. 14, No. 1, 69 <https://doi.org/10.18690/
lexonomica.14.1.49-72.2022>.
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o bgmdg3mymgonb boyydzgamwdy gonEgds
basbMYMYoM BPMEIMN, M3 3MIEOHM-
ML dmmbmzbob LEMORN EO3TaYymMBNgdNL
dgboadmgdamodseb odyg3L. 8dobmob, om-
60dbymo m3ndgbho ododmndnmn bodo-
Mogomngn gabbomgob goMgdg godmo-
3900 39Mmadobnodn, Bm@pamoybob Aommgzgs
91839JdOaMs© o330MYOL ZoMnggdalb boMmyg-
0LYE, MoEasb dobo bgodhMmomymMo 3mbdo-
309 O 30MEYOYMY0d 083036 d0EnMbL
9M010 3bomMobM30L sMLLYM3gMn J7IY39-
00, 3030MydL MmMngg dbaMmobm3znb odo®hg-
0000 LodomoMgdMn3zn BaMIMBdEEz)bM-
00bL bagnMmmydsbL.2°

2.2. bmpoboomo o
boombMymadm BoMmdmaodo
bogytmobagomdo

LogyMObagMab BmdomMoodn BaMIMOEE]-
6L momnbymao Hodnb Bmphsmashob 3mobo-
396 dmgmb, bosl bmbamaygbo sMmab Lo-
bgmdbogmb dngMm ya3ngdsdmbomo bogomm
300, MmMIGMNE ©3IMY3nodme 96930
3Mmxzgbogm bogddnobmdob. dmazgm domo
®}16g30s smbgmamons Mmagmma ,,3M9396307-
oo 0gMobeoggnob” gobdsbmmEngmgodgma.
RmMsbaymon bob@gds 9indbgds bm@pamoybob
809M 8903960ma sghob (Acte Authentique)
3MbEaxEnsL, Mmdgmoig 6aMIMoagbL do-
oo 3h303903mad0ma dogab 3gmbg om-
39096HL o bdnMo 8g3Lb 3nMadnmo osmb-
Mymgoob domose.? gb 399o60%30 s33nMYOL
LoLOddMOMM E3900L LognMmgdsb o JB-
M639mymxzb  bodommmydMmnzn JMmog-
M0m0g00b bhadomyMmmodob.

LogMabggmdn bmpamoybo dImbobogng-
mob ydMmazn Jmbgdab bobynmdgdmeb ©o-
393d0Mydym (HMabBogdEngddn, bLoog 030

19 Akhalkatsi, E. (2025). The problem of enforcement of
notarial acts (comparative analysis). Journal of Law, 1,
70 <https://doi.org/10.60131/jlaw.1.2025.9276>.

20 Knieper, R. (2017). The economic relevance of
notarial authentic instruments. International Union of
Notaries, 11.

21 Smits, J. M. (2020). Advanced introduction to
comparative law. Edward Elgar Publishing.

39Mn639mymaxab gomngndgonb bodsMmomyod-
M0z dgLodsdnbmasL o dbsMgms nbymman-
M90mmosL. Bmdomoybn 3oL bnbAgd Ny,
Mmd dboMygdds LAMYMOE FosEbmodngMmb
39M0gg00b  LodommgdMngn 09©H3900.2
x3Mabgymo bodommmab dnbgznm, bmee-
Mm0oLL LooLMYMdMm GgyMmEmob goEgdnb
RMoM JRMI05dMbNMgos goshbny, mydzs
396mMb3gdmmody goMmz3ggm godmbozmab-
bog 0030mnbBNBYOL. JgMmdme, Dbogbm-
3M909m boEaMaAdy 9336Mmbm bymdgdmab
003390000000  o303d0Mx0mM0 3900
dbmame LobsdaMmMbL gobbysmosL don-
939036900.2 s0bndbymon dnamds gobadon-
Mmogoymons 0ndom, Mm3 bLogbmzMyodgmo
bogmdno bLoMggdmmods 3603369MmmM356
bmEnaMyMm 3Mb®HgJLAHL odHMydL. dgbodsdn-
Lo, dbgm LOJ3990%9 LobsdsMmEMbM30L
J93Mm gamom d9xsbgdomo o 3MmEgLbys-
Mo gamydsdmbomgoob dnbaggds dbo-
M990 JRWMY0900L a330L domag bhobo-
MHHL YOMY639MYmGL.

2.3. qb3ubgmob boubmpohm
bobhgdob godmEzEomgdo
o LooEbMymMaom
boqdobBoMadmagdob
mo30bgdytngdo

mamnbymao bmphoMmoshnb gMm-gMmo 3amo-
LOZYM o Y3gmWsdy 3ob30MMYOY™M dMEY
b BomMIMoaggblb gLb3obgmab bLobmpomm
bobhgds, MMIgmo3 9BYdbgds bm@omoy-
bob  3Mmxygboymo  EIMY30mOMMONLY
©@o bLozomm Pamgdsdmbomgdab Zmdodo-
Bbognolb, Mo3 PBVMY639MmymxL Labm@pamm
0dH900b domom LodoMmmmgdMng Lobom-
m0s0L.2 gb3sbgmdn bBmdomoybn sMmab boby-

22 Martinez-Velencoso, L. M. (2017). The Role of the
Notary in the Spanish Legal System. European Review
of Private Law, 25(4), 679-698 <https://opo.iisj.net/
index.php/sortuz/article/view/2497>.

23 Rouchaud, A. M. (1998). Conclusions — Workshop No. 2:
Writs of execution. In The execution of court decisions
in civil cases. Council of Europe Publishing, 117.

24 Rivero Silva, S. (2026). The good (civil law?) notary.
Sortuz: OAati Journal of Emergent Socio-Legal
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mdbogzmb d0gMm IRWgdsdmbomn bLogomm
oMo, MmMIgmoE sds3Mmymem sbmymy-
0L VdMY3nEYdgm 3MmMmaxgboym bogdnoe-
Bmosb. bmpamaybob doMmomoo x3x6JEnss
bLodoMmmmydMmnzgn d9Hagdnob odmMBIgds o
0000 bLodaMmoOMgdMmngn dgLod3dnbMONL b-
M3639mymxzs.”

9b3o6gmab bobm@pamm bobHdab gMho-9-
Mmon doboboomgdgmos bmpaMmoymo s9dbHob
3o6LoggmMmgdymo LodoMmomgdMmngn domo.
bmdomoybob dogMm dgagbomn ©mM3ydg-
bho nmzmgds Logomm odbHo s b og3b
domogmon dh3nEgoymgdnmn 36033690mmobY
Lodomomydmng 3MmEgbgodan. sbgo EM3Y-
096(h90L bdnMo 0430 3nMEodnma smbMmy-
mgoob domog, Mol @oEbomo odoMmipn-
3900 DbodoMmmmagdMmngn PM0gMmomdgdnb
M933mM0M9x0sL o 3330MY0L Labodommaenm
939000 bagnMmmyosL.?

q9b3569m0L bMmHaMoyLydn B53Y306 MMl
obMYmyd9b ydMmozn gmbydaob 0MY6300d0.7
3dMog0 dmbgodob 89dgbobs o Foo3ndnb
3MmEgbdn bmpamoybo yBMYb3gmymazb go-
M03900L bLodsMmmydmag boLBEMML, SAMB-
090L dboMgmy PJRMMYOsdMbOM0goL o
30My639mymab, MMI goMnggds dgqbode-
090mEaL 306MbBAEYOMMOLL.22  ombndby-
oo 3MmEgoyms Jabob LodommnmydMogn
JbaggmMmbmydnb Fomam mbyL o POMY6-
39MYmMaL bsgyMMYoaL YBWYOL 9BIIH0-
ob o39L.

Studies, 16(1), 245-264 <https://doi.org/10.35295/
s2.iisl.2497>.

25 Calvo Caravaca, A.-L., Carrascosa Gonzalez, J. (2020).
Power of attorney authorised by foreign notaries and
purchase of property located in Spain. Revista de
Derecho Internacional Privado, 5179, 11.

26 Gogoladze, M., Shamatava, I. (2026). The evolution
of the Georgian notariat: From the state-controlled
Soviet system to professional independence and
digital modernization. European Scientific Journal, 52,
503.

27 Calvo Caravaca, A.-L., Carrascosa Gonzalez, J. (2020).
Power of attorney authorised by foreign notaries and
purchase of property located in Spain. Revista de
Derecho Internacional Privado, 5179, 54-56.

28 Rivero Silva, S., The Good (Civil Law?) Notary, Sortuz:
Onati Journal of Emergent Socio-Legal Studies, Vol.
16, No. 1, 2026, 248-249 <https://doi.org/10.35295/
sz.iisl.2497>.

bmdhomoybob dogMm goggdymo dghgodon,
9L3s63M0 Lodammmab dnbgznm, BoMIm-
03960L LaosbMYmMagdm BoMAMYd0L Eobyg-
00b ghm-gmom Loggyxd3zgmb. s33LbmMsb, 3obm-
60 gabLadM3Ma3L, MM dbMYMgddNS dMY
dbmamme 30039 3539930 sgdo (mMo-
a306s0), sMsdg, sbg39, dabo sbangdog, oy
0bobo goggdymons mMmngg dboMmob MobbIm-
00b bLo®wydzgmdy, o6 0y LLLOTSMNEIMD
9096 3M0b sbo goEgdnmo o 30MNMY0Y-
omos ob 30Mo, 300 dndoMmmoil Y6y gobbm-
M30gmEIL sbMymyos.”

q9b3s69m0 BmbaMmoybab L3g3H039M0 oO-
0m3009073m900 363mm-bagbymo babmbpomm
dmEgmob 9030M0) doMNmoEI® gadmawon-
BoMgmodb 00 goMgdmgodnob, MmMI bLogmom
bodommmab bobBgds yBMmMm dImgbo O
Bogmgdo RMMIdMNdYOY bodommmod-
Mm03 3mbhMmmmb 933db90s, 30906 MMELLE
Mm3obym-3mbhnbgbdMmo bodoMmmemab Bm-
hoMmoohn gobbogymmgdym 8603369mmMoSL
0b0ggob ogdob 306mbngMmgdab BobsLESM
d90mb39x0oby o LodaMmmgdmangn YLogyMm-
nbmgonb 39MY639mymxsb.3°

3. LIIECLEHIAMJB[M
BIGHBEDOL 3089MONO336IC0
JOLMIMIB00)0 BIBIBAI

Lobm@pomm @gmMdomn FoymmMmIgdymo
bgmdgsMymgds, Bg3nMm ob BygMommdom
gmmIsLMeb Jgomgdom, IBRMM Tomomo
LoadoMmomydmngn LobEMmMonm godmamAy-
39,%" MaEasb bmpomoymo admbagds go-

29 Faba, J. M. (2017). Sobre la fuerza ejecutiva de la
escritura publica y el nuevo sistema de expedicion
de copias: cuestiones surgidas en la jurisprudencia
actual. Revista CESCO de Derecho de Consumo, 20,
74-81.

30 Rivero Silva, S., The Good (Civil Law?) Notary, Sortuz:
Onfati Journal of Emergent Socio-Legal Studies, Vol.
16, No. 1, 2026, 248-249 <https://doi.org/10.35295/
sz.iisl.2497>.

31 Dharmawan, N. K. S., Salain, M. S. P. D., Prianatha, I. G.
N. B. P. (2025). Harmonization of notary honorarium
arrangement related to the notarial deed authority:
Toward legal certainty. Law and World, 11(1), 22-34
<https://doi.org/10.36475/11.1.2>.
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M03900b gobLO3nmMMydYmM IH303909™M7000
06003690mMdL 0609900L. 830bMSb6039, OMY-
HM065d0 bobmbomm EodMBInO0L doMomaE
x396J30900@ gobabomyds 3MY396300, boh-
JoM930 3os6Yy39(h0mgogo0nbasd ©oE3s ©s
00303909mod0m0  PdMYB3IMYMBS.Z 0
dbomggdn bygmdgzmymgdodn gobbodmazmo-
396 ©o30L 3o@sby3aBhoL senhaMbadhoym
B90LL, 30edMbyMN gymon dImmbm3zb9-
00L o3doymanmgds dgbodmgdgmons bm-
hoMmoybob dogMm goEgdymmn bLosmbMmymgom
BYOEMOL  LoYYd3xMBdY,» MMIJmoE  Bo-
MIMaa36L sebMYMyd0b obygdnb Edm-
3300909 bodsMMgdMng Loxzyndzgmb.

0@ Mygymomygdnm 306mbaydymads bm-
Homoybb obygomo 3md39®HabEns 00sbody,
Mmdgmog 3Mgohmmb dmombmzbab Lobo-
doMmmmb goMgdy, godoMm®nzgdymo 6gbom
©o300ymaxanmgonb dgbodmgdmosb sdng-
3L o, 930bMob039, LobodsMmmmm bLobLHI-
dob gobhznmmzab PbymodL bgmb. dbgszbn
dmgmo bmbomoybob i3nbgdEnsb dbmeme
LabM@BIMM E3dMBIg000 s3M DMYO3L
dob 3M939630™mn doMmoOALYFYMgdab 0b-
LHMYIYOBHooE BaMAMShgbL.3

LoobMmymgom gyMmEmob domyds dge-
M9000 LEMORY O boMzmgxrggdhHnab 3MmEY-
1ML BaMIMOa9bL, Mol AboMxgdL odo-
Hhadomno gnbobbymo hznmmab dgdgnmgadab
dgbodmgdamodsb odmag3L.* bmpoMmoybob
d09M 3oEgdymon bLosmbMmymgdm m3yadg-
Bhob 0o30b90yMgds abos, MMA 0go 3M9-
oohmmb dmmbmzbob odymaydomn Bybom
©9300ymxznmgdab  dgbodmydmmodsl  od-
™93L, 3o dmMmab dmzamab Jmbgdedg om-

32 moxshn, 3. (2016). ndMms3 6030909 Us60300Mm
73am9)05005  MP3nLAMIGN0lL  333em965  L>b60300m
703am905015 FS6bmMmE0ganx0sL> > (33599, ©ab.,
0., 160.

33 bybo@od3znmon, . (2012). bsbm@sthm bsdsmosann,
0., 308.

34 dg000. bomo@&mbod3znmo, 6. (2021). Ls6mBstm b>0>-
mo>ann, m0o., 31.

35 Sobmamgdol 3MmEgbol bomxogxrgd&Mmoshy
ob. 0@ gdssgn, 0., Jumomosymo, L. (2013). bLyYs-
Mmo39anmb Lssmbmmamgdom bobBydol dndmboam3ss.

I>tomanmn Lssmbimangdm Lolbdgds 9hm3byan >
b39Mmo0s>dmMmobm 3mbB976BG90dn, 0., 130.

bOMYMyd0b d0gd3g30L gvnm.*® bmbomaybob
LoobmMyMgom gyMEgmo bmboMmoodob 3o-
bmboydmMmmonm gomzamnbbnbgdym bLoo-
obMmYMmgdm ©Em3YdgbdHL BoMIMoagbLb o
LZOWMPIOYMM  SOLMHYMIOSL 9J390Y0e-
M909.¥ 89Ls0s30LYE, Ladsmmmydmagn Myg-
39mnMmyds dmnaMyoL Loabmpomm doymmb
0096 3o390ym™mo LosbMmymgdm gyMEmob
00 LbMYMYOdEMOSD.

2010 Banob 7 ©93900Mab LO3EbMbIYO-
e (33@0mY0900b 39930 JoMmmym be-
dommomdn  bmbhoMmogbb  LosmbMmymgdm
RymhEmob goggdob yxgmgdsdmbomgds don-
960ds, Mob 990930003 bmpamoybob dogm
396909 ©M3YFIBHL  SOLMYMYOnbmZNL
LogoMEoyMMm 0yMmoogmo domy J0g-
39.%® smbndbymo 99Job0d3n dboMmgmom-
300 30656LYM d3MNgMgdL oM JabaL,* Moy
3MmEgbdn dmbobogng 3oMms nbhHgMmagbydab
d9035M7000 ©30MdbLYOYM o330 T0Y-
000m90L. 90 M33MbLIVMOLNO), 306MBTEYO-
omob dogmds mMogbhoMmydymos MmgmMa
3Mgoodhmmab 0bhgmgbgdab 9x9ddH0sb -
M639mymaxzadg, nbg 3MMEgLbYMYMo Mobo-
LEMMMONL 3MNbEN30L EVE3DY.

L0mdomoshob dgbobgd” bLodommzgamb
396mbab 38-9 dgbanab 89-5 3969Hob ;obob-
900, bm@pamoybo yxmydsdmbomos gabiab

LodbMYMgOM BIYIMBIWO BIYMIEO M3bbob
3900by306900L, 3ZodMbLYMO dmombm-

36 3mm1s, a. (2009). »bm 939960l LsLsIsmoranm 3>-
©5(Y37G0a70505 > PebmmMo LssmonBMmsgm a>-
©5(Y39G 070505 SmbMmMm 90, abs., 0o., 14.

37 dobomody, 6. (2021). bmEsmombol dogm bssaobmy-
amrom  agnmEmol 3537056056  ©3353d0MydMnaN0
3mmEgnmmamo bynmbgon. 39Mmb. ,,0smnmadboxy-
mg0s s 30bmbn“, Ne3(71), md., 58-72.

38 0005m039, 0. (2024). dbsmyos Mo3amgd5-dm350m9-
m0900L  056505mBmdngmn  ©>E30L  LBS6>MG0
b9bbol bgandg3mmangosdn, Bmbmgmozoymo bs0-
Mmmdo, godmaEgdmmmos ,,0mbs 309Be” s 35335L00bL
160373MLoGsB0, 128.

39 Logdomm3gmmb donozmmonl 2011 Hemol 29 ]3900-
Mol Ne507 cooggbomgos ,bLobm@smm dmJdggds-
oo 3gLMYMIdoLOM30L LsBMoYMols s Lagdomo3g-
ommb bm@Eomoygbos 3smo@olbozol swagbomao
LogsbyMmol MmEgbmdgdol, domon gowsbg3nbgdols
DoLobs o AmaALabyMgdol 3500900L 8@ 303700l
dgLobg0o”, Logommzgmmb Ly3obmbBAgdmm dsisby,
30.12.2011.
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360b dgbmymadab, gmbydsdg IRWmmdaL
39003900b O 3NM335073mM o6 n3Mmmy-
3000 @ah3znmmym gmbgosdg scmbmymydab
0093930L dmmbm3zbob bLoxyyd3zgmdy. Bm-
M3y gboymab, Mmd bmbomaoybob TogMm
3939370 LOSVLMYMIOM BYMEIWMN FoIM-
09496908 MM3MME BPM©O M OIOYMYOY-
00b dgbmymgdab xBvMYb3gmboymaxsw, nbY
39M639mymxa0b LLgebmeb v303d0M9d7Y-
0 JRm90500b Mgamndsznnb dnd600.*

dmb900%g 1xmgdab gowo3nds, 9gLod.-
d0bo LabgdgzMymagdm EomMJdnb sMbydmM-
00b 890mbgg30dn, dgodmygds gobndomBpmL
3Mgoadhmmab dgbodmydmmos, 3nMEodnm
dmo3dm3mb bogymMmydab yxmgds ndMyb39-
oymanb Logobdy. dgbododnbo, my dboMmyg-
900 99mobbdydnob nBvMYbzgmymanlb bo-
39699 LognmMgdab yxWgdab bmpaMmoybob
LssbMYMYOM BIMEWOL LaBYI3gWdY Fo-
09390009, dmgdogn Lo3obmbIydMmM My-
390Mmgo0b gaMamgddn sbod3z9000 Jmby-
00L 3nMmEsdnm 3Mgoobhmmob bLogxmmydsdn
3oob3my 30mMEgdymMao0L dgbMmymgdaby
o 3M009MM35MEIG0YMIG0300 god30030L
LobsE3MME.*?

3. 1. boombMymagdm g3xhzmmaob
8o13930b dMmEgyhymo

o bodohomgofogo
Bobodomadgdo

LodoMmM39MML 306MBAEYOMMOS bLoom-
bAYmgdm @yMEob FodoMmo o3zIbL Mm-
3mMmi3 dmgao, 0by bL3gENeMyM bogzomEI-
ogmm M933000(hHg0L. 306mbBab Mebobdoco,
LosbMmymgdm ByMmEgmdo 36y dngmoomb

40 Logdommzgmml 3o6mbo, ,,bmEsmos@al dglobgd”,
dyb. 38, 3nbj®n 83-5, ULogommzgaml Le3sbmb-
dcogdomm 8o3067, No 46, 22.12.2009.

41 BMoE-babgbbm 35MmEg0YMYdx0mMsb d0dsmong-
000 3MEmoE 0b., 3s85mo3s, 0. (2024). dbsmyos
703am905-dM35¢mIMd00L  0156505MBmdngMmo  >-
630L LES6sMBN Lybbol byamdymmamgd5dn, dm-
bmgMmoxzonmon 6sdMmdn, gsdmdEgdammos ,,0mbs
30910 0 39335L00L P6033MLNGIGN, 121-143.

42 Logdomozgmmb Ladmgdomagm 3megdLo, bogsmmsg-
amb 3oMmedgb@n, 3ommadgb@&ob nhygosbon, Ne31,
24.07.1997. [0nbano 300, 396730 3].

d0bo godEgdn mMmgobm, bLagdg, MMImMAL bo-
¥Yd39mbI3 030 3o0EY, 3oe6Y39(H0MY-
00b godm@abobs o gogdnb moMmomydo,
39006Y39h0madob  boMmgdmemygom bobo-
o0, 33M9m3g 3Mgoodhmmabs s Im3zammab
LongbMHxNz030Mm o Logmbhodhm dm-
60390900.4

306mbadgdmmos bmpamoybob dogMm go-
39930 bodsbMyMgdm YYMEMOLM30L -
dohgdnm L3gEnoMyM M9330D0MHgOLOE 3ob-
LOBM3MO3L. EM3Ydgbho Pbwo dgnEe3walL
0b6xzmm3sEnsb bm@amaybobs s dgbodsdnbo
Lobmbomm daymmb dgbobyd, 30mMEdYMI-
00b BoMAMAMONL Loxyydzmab, dgbMymgdab
39000, 30bsbMmyMYogmo 5™ EIOYMIOnb
d0650MLOLY o AMEYEMMONL, 93Mgm3g bLo-
bmhomm dmgdgmgdsms Mogbhmdn Mganb-
HMaEnob ambs3ndgdab domomgdnm.*

LLmbomoshob dgbobgd” Logommzgmmb
396mbob 40-5 dybmo gobbodm3zmMogzb Lobm-
hofm ©m3ndgbhob LoxYd3zgmbdy smbMmy-
@™go0b bLodoMoOgdMng o 3MmMEgEYMYMm
Loy d3zMxdL. LosmbMymgdm TYMEmab go-
3900 bmMEngmEYds 3Mgaobhmmab o6 dobo
J03mMy00dmboz3zmab BgMmommonmo Td0do-
Mo3gob Loxwyd3zgmdy, MMIgMbog dgbodo-
dobo Lobmbomm mM3ndgbdo 6o gMmom-
©90.% 303006, IMmMbmMzbs oM Y6 aymbL
©3dm3090mo 3Mgoodmmab dogm bLodo-
Lbybm 3oMEYOYWMxdab dgbMmymgdedy, ob
3bgm0 39MEYOYMYOs P339 dabMYmgdymo
3600 0ymb.

BmMm3nb 8603369MM306 M3300907MxOSL
BoMIMoaggbL nb, MM Loabmpomm EmM3ydy-
bHL 9609900 gobbogymMmgdymo dh303900-
00 o oMmdsbMymgdgmo doms, MoE 3MI-
oMb Labodosmmam gobbomznb goMmydy
odmg3b odymagdomo sbMmymgonb obyg-
00b d9LodmMydEMMOLL. g3Mm3ymo LadgmbL
domomadbogymgonb gx399dbhosbmonb 3mado-
bos (8989adn - CEPE)) smbMmymadsb do-

43 Logdommzgmmb 3obmbo, ,,Losmbfmnmaom Homdmy-
0000 dgLobgo”, Lajdomom3zgmml 3sMmmsedgb@n, LLA,
13(20), 01/05/1999, 8ybamo 21.

44 0439, 8ybemo 21, 3169&0 3.

45 Logdomm3gmmb 3o6mbo, ,bmEsmasEol dglbobgd”,
Lodomm3gmmb 3sfmnsdgb@n, LLAE, 46, 22/12/2009,
8b. 42, 04/12/2009, 83bano 40.
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Modbogymgonob 3MmEgbob gobyymaygm
Bbobogmo gobonbomozb o doymomyodl,
Mmad sbMmymgdab sMegxRggH0obmods bodo-
MoMg0Mn30 a330L JRWMxOsL gmMTsmyMm
boboomb 060g900L.4

Lodommzgamb bogmbbhobhygom Labods-
Moemad dogmomy, Mm3 bmpamaybob dogm
LodbMMgdM BYMEMObL goEgds Mo30LM-
3000 oM gadmMmnEbogLb LobodoMmomm 3mb -
Mmmob d9LbodmydMMOsLb o oM sMm393L
LodoMmmmnobo  bLobodoMmmmmb PRMHOSL,
Mo09boaE IM3omab P60MAY6EYds Mm-
3mMz bobmdomm og®HoL, by bosmbMmymgdm
Rym3mob  gobohngmgdob dgbodmgdanm-
00. 300LMObs39, LoLOBIMOEMD bodn Fo-
3L30 bmbhomoybob 3M7r39630M ¥YOJENL
o dogmomy, M3 Lobm@omm Baboo ©o-
@abhyMmgdymo goMngngds Lodsmmmyomo-
30 LobEMMONL y@RMM Tomomo bsaMmobbom

boboom@ydo.”
3MmEgbyomyMm gomobhngdmeb gMmmo,
3obmbdgdmmos  obY3g  0m33mabBnby-

oL  LosLMYModM G@YIMEWob EYOMNZS-
®ob 3oEgdob dgbodmgdmodsb dobo ©o-
3oMg30Lb d900b393000,¢ M3 9gdbobyMmygdy
sbMmyamgoob 3MmEgbob ybyzgbhmonbs o
Lodommmyomozn LHodoMYMMONL HBMY6-
39mMymaxzsb, MeE MmabbzgoMmadns 93Mm3ymo
LOOgML oM EALYEYYO0L HRBgdH0sObMdNL
3m30boab (CEPE)) 3md0oi30sbmasb,* mmamab
dobg3znmo3 scmbmymgdob m3gMmodnymmm-
00 @0 99099dH0sbMds oM ALOFYMgdab
bobhgdnb 9gxggdHnabo  ®YbJggombomgdab
0600369mm3360 3Mm33mMbgb@0.

46 CEPEJ, Guidelines for a Better Implementation of the
Existing Council of Europe’s Recommendation on
Enforcement, CEPEJ(2009)11Rev2, para. 1 <https://
rm.coe.int/16807473cd>.

47 Logdomozgmmb  LagmbLEnGYEom Lobsdsmommbs
2017 §amol 28 g3g80Mal Ne2/22/930 gs6hnbgds
bogd83b9 ,,LogdoMmom3zgmml dmJomogdg 6o xomomm-
60o Logdomomzgmml 3omms836@ 0L Hobssmdga”,
11-12.

48 Logdomm3gmmb 3o6mbo, ,bmEsmosEal dglobgd”,
Lodomm3gmmb 3sfmansdyb@n, LLAE, 46, 22/12/2009,
dnb. 42, 04/12/2009, 8ybamo 40, 3963&0 4.

49 CEPEJ, Guidelines for a Better Implementation of the
Existing Council of Europe’s Recommendation on
Enforcement, CEPEJ(2009)11Rev2, para. 1 <https://
rm.coe.int/16807473cd>.

3.2. booMbymgom g3t EEMOb
Bobogmmotog dghgbgdo

LasMbMYMgom gyMEmab 6obogmmdMngo
d9hgMmgde BaMAMagbL sebmymgdnb 3Mm-
39L3dn dbsMmgms 0bHgMLYONL EOOIMEbLY-
00b gmm-gmom 0603369mm306 399060B30.
»0o00bMYMadM BaMIMgdams dgbobgd” bodo-
M039mmbL 306mb0, gobbadM3zMYm d90mb3y-
39000, sobMymgdob dghgmgdob dgbodmgod-
MOsb 033mnbB0B7OL,* Mo 3Maghnzadn
dgbodmms dgabmb dmmbmzbob dbmemmeo
3Mb3zMmgbym 6560mbLE. dbgm 3omaMmgdsdn
oobMymMadob bMYmo dghgMgds dgbodmmy
oMadmm3mMmEnm AoMgzo dgxaboL 3M9-
oohmmab gxamgdsda, bmem bsbogmmdmoagn
dghgMmgde 3vMYB639mMymab Mmgmmz 3MgEon-
Hmmob 06dgMgbgdab aE3sL, nbg Imzsmab
LadmMmEabm gamabhngodnb d9bomhAybgdab.

oobMmymgdob  dghgmgdob  obLHODIYDO
00960 0bobogb dbomgms 0bdHgmgbydab
©MHmMyonm s03MbLbyosh, mydEs 0gn oM
360 094390 3Magodhmmab dmmbmgbob go-
30smomgogmn dga3gmbgdnlb Lodyomyods.
Logommzgmmb 39960900  LOLOBSMOEMD
3MogH030003 90b0dby, MMT LosbMYEMydOM
BoMmIMydnb dMozomzgmon dghgMmagds, gob-
LO3Y0Mydnm 80306, MMELLE IM33mg 39M
obMYMgdL gobsbnmzegdab 30MMOOL, Lo-
xmmnbgb 394a60b sbMYMgdab 9x9gdH0sbm-
0oL o 3MgothmMmob yxmgdgdalb MysmyMm
3o6bmMmEngmadsL.

0mbob0dbo30s, MmMA CEPE] sobMmymgdob
3MmEgLbdn 3Mm3mMmEnymMmMdnLY O 9BIJJMH0-
0bmonb 3MnbEN3900L OE30L gobbogyommy-
0y 3608369mmAsL 0609900.52 sb0dbym0
dogmads gabLoggmMmydnm 0d60d369mMm30e-
6no 00 990mb3z939000, MMEILLE LoO3zMY

50 Logdommzgmmb 3obmbo, ,,Losmbfmnmaom Homdmy-
0000 dgLobgo”, Lajdomomzgmml 3sMmmsedgb@n, LLAD,
13(20), 01/05/1999, 8ybo 36.

51 Logdomozgmmb YBgbsogln Lobsdsmomml sgdo-
BobEmMOE0Ym bogdgms 3omoBnl gobhnbgds bogdg-
B9 Neol-377(3-23), 11 mj@mdodgmon, 2023.

52 CEPEJ, Guidelines for a Better Implementation of
the Existing Council of Europe’s Recommendation
on Enforcement, CEPEJ(2009)11Rev2, para. 33-35
<https://rm.coe.int/16807473cd>.
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dmmbmgbob dbmmme bsbomo o LMY
oobMmymgdob dghgMmgds smbMmymgdnb d0d-
690L bYo..

3.3. bmpoboybo, bobogzgom
J3EMgoomo Mggobhmogoo

o ombMymaodo

Bm@omoygbab bogdnobmos dgnEMME P30-
3dnM©gds LobN3zM JRMWMgdsMme MyanLbhHMo-
300bs o dbMymMadalb bLodoMmogdMng
LoLHYTSL. Lobmpamm Babom EoELHYMYOY-
™0 3aMmngn0900 s bobnzom yRmydsms My-
30b@MMmoEns 3603d369MmmM356 MmMEL sbMMY-
0L Lodmgomogm dMPY630L LAHsdNEMYMMONLY
©o bLdaMEMydMN30 JLOTMNbMdab YdMY6-
39myma3adn. smbndbymo gobboggmMmgdom
3mnbEgds  03mmy3nm  ymmogMmomogodo,
LooE MganbHmaznab bobEMMY o Loabmis-
Mmm m3ndgbhob LobMmMos 3Mgobhmmab
I03mMg0900L 9x399H0sb0 sbMymydnb 8600-
369mm306 606030MMOLL BoMTIMOa960.

39Mdm bLodaMmmmab bobHgdsd bmdomoy-
bob Mmoo oby Asdmoysmndy, MMT 0gn Mo-
3ombomyMo o dgLodsdnboE, boMmzobo
o LOM3gOMAbL 363MNBOL MZoEbIBMObLOM,
989JH030s© YOMY639MYmBL bsgymmyonb
IRMYdg00L domam bLodoMmogoMmng ob-
LOBM3MYMMOSL o, dgLodsdnbo, YdMmagn
gmbg00bL goM0gg0900b JLoBMMbmMYdsL, Mo3
93MbmadngyMmo gobznmamgdnb ghmm-gMo sM-
Lgo0m B0bs30MMOSE BnnhbY3. 3B3LMSB3Y,
0mbndbymo LoL@HHTs BoMAIMIMOL TMoZom
330000 9x9dbHL MmammE 93mbmdnzyma
LobHILM30L, Nby FENobo LodmJomo-
gm LOBdMBIEMYONLIMZNDL.>

bobogom y@mgdsms Mygabhmaignabsb
39bmbngMmgdnb 3MnbEn3nb gx®gdhnsbn Mmyg-
om0do30s dmombmzb gomMnggdob 606sLESM
bLodommmgomag 3mbHmmMb, Mol gobbo-
3900M9d00 096003369mm3zeb0s ydMogzn gm-
6900b 0MY63080. Labmbomm gmmIs dMENbL

53 Morandi, E. (2007). The role of the notary in
real estate conveyancing. Digital Evidence and
Electronic Signature Law Review, 4, 33 <https://doi.
org/10.14296/DEESLR.V410.1795>.

Mmammz goMnggodnb, nby bagsamm Mygbhmdn
Mggnbdhmomadgmo amadab bLabommosb,
300000006 BmbHomoybo sdmMBIZOL goMngqdab
30bmbogMmgosb, dboMmgms 69dab HBodw30-
MOsby o J99P65MNbMOSL.>* 38sbmMSbo-
39, bmhomoybo s330MedL 0bymmAsEnymo
obodghmonm godmbB3gym MoL3gOL o PO-
Myb639mymxb dbomgms, gobboeggmmgdom 3o
LyLAHO dbsMmab 0bhHgMaLYONL OE3L. Bmte-
M0yLob Asmmymmods dndBs nbobogb nbxm-
M3og0xmn sbndghmoaob sdmMxubzmobs @O
39M03900b LodoMmomydMmngn JbogMmmbmyg-
00b 0MYb3gmymxsL.® smbndbymo dgdo-
60%3900L 9x399H0sbmds, Fnybgozo domon
3Moghnggmn 8603369mmdnby, gMhomMmy-
@y 65MIMIMOL 3MmMEgbysmMn sE30LY
©o LOFMENIb0 LLOTIMOMML JMYONL
30M9639myma3nb LogznmMbbs.

3.4. beopoboybob doghm
891399900 boombMymagdm
aMEmob dgboododobmoo
bodobogmoobo babodoHoemmb

93 060bo;Ob

bmbomoybob dogMm goEgdymo boosmbMmy-
m9omM BYMEM0bL LaBYI3IMdY oMLY
R0 dmmnbmzbob sbMymgds nbygde
obMymgdob gMm3zbym doymmdn Lobods-
Mommbmznb dndsMmm3znb goMmgdy, MG 8YyIg-
6goL Tdobo dgLodsdnbmdaL LognMbL bodo-
Momnabo  LaLOTIMOMML  PJRMIOSLMG.
0My03s, 999060000 Mmoz30bMoz0 oM 96nbo-
0373900 bLodomommnabn bobodoMmngmb
3Mnb3n3L, 30600006 030 oM godmmogbogzL
LabsdsMNMMbMZNL dndsmmznb dgbadmyo-
mOob. daMmzamgb MAGOS Jx3EMydY, gosbohon-
3mMmbL LoosbMmymydm IMJd990900 o M-
nmbmzamb bLobodsMmommm ZmbhMmmaeon, Mo3

54 3MEmo ob., moxishn, 3. (2016). 1dMs>3 60309099
U560300m N3O0 MIFNLAMIGNOL 353am965 b>-
60300m 130505 3>66MMENIaNIOSL> 5 533509,
LoeobymBsgnm bsdmman, 0d., 158—-159.

55 Morandi, E. (2007). The role of the notary in real
estate conveyancing. Digital Evidence and Electronic
Signature Law Review, 4, 31-32 <https://doi.
org/10.14296/DEESLR.V410.1795>
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BoMAMoagblb 3MmEgbysmyMmo ©oE30b do-
B60doyMm gomobdnob.

DO3NMbMb  Eo3e3dnMgdom Fobbozym-
Mgdoom 396008369mm30600 bLogoMmmzgmmb
LogmMbLbHODHEOM Lobodosmmemb 3Maghngo.
Lobodsmmmmad dogmoms, Mmd bmbomoay-
bob F0gMm LosLMYMydM GTYMEab go3gdo
003000030 oM 9MM393L bodoMmomnobo
LoLOFMMMDL YJRWJOSL, MTEIboEIE dM-
30mgb 6oMABgds MmammE Lobm@omm
0ddoL, 0bg 00300 LosMbMYMdM FYMEMOL
3obohngmgonb dgboadmgdmmods. 33sbmebo-
39, bobodomMmEMMA bodo goybze bmpamoyLnb
3M9396309™m ®1643nob o ombndbs, MmI
Labmbomm Bgboo EIEILAHYMYdYM goMo-
3900 LodsmomgdMmngn bLobEMMONL PRMM
domomo bamnbboo bobonomydo.>

dmgddgon  MYgymamyds, T0ybooo3oE
o0d0bo, o PBMYB63gmymxaLb bobodsMmommm
3mbpMmmmab 0999060035000 LO3ToMObL Lo-
Bboabs o gMma39Mm3zab  3Mogddngob.
0000000600 yRMydems 93mMmMm3Pads  Lobo-
domoenmad Logdgdg Tchitchinadze v. Georgia
ombndbo, MMI LodMMMM o dmMbobMmymy-
090 3osby3zghomyonb 3eygdagos gegzmy-
Bob obgbb mMmgmMmiE bLodoMmonmmgdmngzn
3o6LdM3MYMMONL 3MNbEN3dY, nbg LODo-
Monabo  LOLITIMOEMML PBRWYOSLY @
LaggmMydnb Td30MONS060 LoMggdmmModNbL
IRMI03dg. LabLoTsMOMML gobdoMmdgdom,
LadmEMM 3gHobL goobgazs ©absdzgdns
dbmmme sMLYONMO O EVTdEIMIdgMO Lo-
®31d3madnb oMLYOdMONL dgdmbgzg3edn, Mo-
3006 60600393 0900b3zg30d0 LoGMMby
990969060 LoadoMmmgdMmngzn LAHsdomMyMMONLY
©o smbMmymgoob 9x39gdH0sbmodab 3MabEn-
3900L.% 99300, sMbLyOMOL Mabgn, MMAT dM-
bEMYmgds gobbmMmzngmogb 03 30MmoOydd0,
MmEabeE dm3semab ©sE30L LOdyemydyd0
xgoJhmMOMnga MyamndEYds 3339 dndo-
BoMmg smbMmymgdnb gdHoddy, MoE sdEnMyoL

56 Logomozgammb  La3mbBLENENEoM  Lobsdsmommbs
2017 §anals 28 cog3g8dMals Ne2/22/930 asbhnbgds
bogddgbg ,,Logomm3gmml AmJomagdg sbs Xomommbos
Logdomonzgammls 3oMMod76Enl Hobosmdwga”, I1-12.

57 Judgment (Merits) of the European Court of Human
Rights in the case of Tchitchinadze v. Georgia,
Application No. 18156/05, May 27, 2010.

0000 93399 H006moab bomabbb.

LagoMmmM39MbL Y99609L3s bobodsMmomema
LogB9dg N2OL-377(3-23) 08LFg BMmBsMmayLAL
0096 3ogdymo LosmbMymgom gaymEmab
bo®yd3zgmdy dndEnbomy sbMYmydnb d9-
Agfgdoby s 3MmEgLbyemyMma goMmabdngdob
R3M3mM9007. bobodommemad dogmomy, MmMI
LoobMYmMgdm BoMIMYdnb dMoz3omzaMo-
0 dghgmgds oM yb6s 0943aL 3Mgobhmmab
dmmbm3zbob goydommmaydgmo dgxugmbydab
LadyomMyda, gobboggmmadom nd dgdmbgg-
3000, MMEoLLE dMm3smab 3339 sMagMmmbym
3gJmby 3007 mMadab dgbMmymgdobs @
LogymeMmo JMYdg00Lb oE30b dgbodmno-
MmOy, d35bmMobo3g, LobLsdoMmEMA yyMmo-
M0y gosdobzoms 03 goMxgdmyodsdy, MmA
Bmpomoybob dogMm gogdymo bLosmbMmymyg-
om gymEgmo Labodommem 3mbhmmanb-
396 0dmmamgogm osghb oM BaMIMoagbL,
Mo3 godmaboe 080dnE, MM bobsdsMmenma
09350 d90hobs 33mnmydg00 LasmbMmymy-
0m ggyMEgmdn o d90930Ms MmagmMmE doMo-
om0 dmmbmzbob, obg 30M3asabadhgbemmb
dmEyMoo.%8

bodohmenobn bLobsdohmomb 380g00b 00-
0Mm9I0n JxR090hngn 3mad3mbygbBnb hmgmhi
amhdoogho, nbg doBghnooyha dnboohbom,
bogdohnbn 3hmigeghyon 306hyb6390ymxs bo-
bgedformb 3mbbBNBYE0Ihn 300090909000.%°
d9Lodsd0bYE, 3MMOMYTL oM BoMIMOE96L
Lobmpamm bLodsbMyMgdm 3994ob0dOL oM-
LgomMOY, 3Mydg dnbo godmygbgdabob 3Mm-
39LbyomyMmo  gomMab®ngdab  vMobogzdamabon
396LodM3zMYMMOY, M3 bognMmmgdlb BmMDs-
Hhoym adbHgosL o 3Magdnznb gMmmg3oe-
Mm36900L BMY639MYymaxzL.

58 Logdommzgmmb YBgbogln Lobsdsmomml sgdo-
BobEmMOE0YM bogdgms 3omeBnl gobhnbgds bogdg-
B9 Neob-377(3-23), 11 mg@maodgmon, 2023. sbg3g nb.,
000mabol bagomogm Lobsdsmamml badmgsme-
Jm Logdgme 3mamggnals 2018 Hemob 31 donbols gogs-
§y33&0mds bogdgbg Ne2/17482-17.

59 Logdommzgmmb  LagmbLEnEGYEom Lobsdsmommbs
2014 §emaols 23 8s0bolb Ne3/2/574 go®shy3a&omgods
bogddgbg ,Logomm3zgamlb dmgdomasdg gomMan 1aY-
o390 bogoMmm3zgenmb 3oMmsdgb@al Hobssmdga”,
11-59.
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4. 38bM 333906040
6MOIMOILAL 3036 3aB33ICND0
LAIICDLMICIBM BIMBCEDOL
JCLMIMIB6Y LUJAMTI3ICMAE0

9060bg3nbL 3mb396300L 51-9 dgbenab 0" 939-
3969obL Loxwyxd3zgmdy Lojommzgmmadn -
Lod39000 3Ebm J39y60L bmbaMmozybob dngm
3939950 sebMmymgdnb dogab dJmbyg o9hg-
00b 3bmMds o dMLMYWY0s.2° Bnybywazs®
000bo, 3mb0dbym LoznMbmob o3ze3d0MY-
0000 gMm0obo Labodsmmmm 3MagdHngs 39M
o/ oMab Asdmyomnogdymn, M3 3Maghngs-
do bLodsmoamgomngn 3MmabmdaMydsmonb
3MmMOmMdob 63MIAMIMOL. bogoMmoyms, MmMI
obymo 09 Hgd0Lb 36MOL o dbMYMYds Lobo-
dommmm gooebyzghnmgdgdnb smnamgdnbs
o 3bMYmgonbmzob oagboma 69LL
0bogmmgnyMo gobbmMmzngmygds, 306mbab
06ommannb godmynbgdnb boxwydzgmdy.

93Mmg3o3dnmab  LodoMmomon  smooMy-
0L v3m9bhyMo M3xdxbHgdaL, dom dmMab
Lobmpamm  dgdHadalb, HMIBLLSLIDMZMM
oobMmymgdob  dgbodmygdmmodsb. Brussels
la Regulation-ob 58-5 d3baob Tdobgz0m,
BoMmImMImOnb Lobgmdbogmdo smbMymyg-
000 33096 9M0 ©m3xdgbdn Lbzs By3zMm
LobygMABoxrMyddnE SOLMYMYOSENS DTS-
H90000 3bMYMgOsE FOMONL 3MME39©Y-
Mob goMmndy.*?

bognmbn  3obbogymmydym
omosb 0dgbb 03 30MmOmddn, MmEabag
00609700MM39 39Mdmbodamommydmngn
3IM00gMomogdn bym yxgmm dgho HMo-

0600369-

60 Convention on Legal Assistance and Legal Relations in
Civil, Family and Criminal Matters (Minsk Convention),
22 January 1993, Article 51(a).

61 Akhalkatsi, E. (2025). The problem of enforcement of
notarial acts: Comparative analysis. Journal of Law,
Ne1 <https://doi.org/10.60131/jlaw.1.2025.9276>.

62 Regulation (EU) No. 1215/2012 of the European
Parliament and of the Council of 12 December 2012
on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (Brussels
la Regulation), Art. 58. Cited., Mantovani, M. (2019).
Notaries and their debt-collection writs under the
Brussels la Regulation: A difficult characterisation.
Journal of Private International Law, 15(2), 393-417
<https://doi.org/10.1080/17441048.2019.1645973>.

BLOSENMBOMYM boboomb 0dgbL s AbsMmgmo
93Mmbmadngymo nbhamgbydn bdoMo gMmmdY
990 09MobENdEnsL P393d0MEYds. sbym 30-
maM90sd0 33bm 939y60L bm@pomoybob dogm
3939930 basbmymgdm sdhnb gx399H0obo
00M03M7000LY O dbMYMgdnb dgbodmydmm-
00 30MEodnMm y393d0MEYds MmammE bodm-
Jomagm 0My630L LHsdNEMYMMOLL, 0Ly 3M7-
@o®mmob Jmgooab 98399H0006 ©OE350L.5

L3gEnOMYMn LOZBbMBbIydMM Myaymo-
M900L 3MdMLYOMOS Jabab LoadommmgdMmagn
3o6LodM3MYMMONL 3MMOMYAsL, MoEaob
dmg090 306mMb3yOMmMOy 33030M© dM go-
BLOBM3MO3L oME dgbodsdnb 3MmEgEYMYM
LHIBIMHIOL o dME LabsdsMmmem 3mb@-
MHmmob gamamgobL. smbndbymao 30 3Mogho-
3odn gobbbgezgdymn donamdgdab Asdm-
yomnogoob Mob3b dM@ob o Lodmmmme
dgbodanms go3mgbs dmobnbmb MmgmMmi
LMool 9x9dh0sbmdsdy, obg bme)e-
MmoyLbob 0bLHOBHYHOL dndomm LadsMmOEYO-
M03 bomosdy.*

©abd36a

bmbhomoybob dogm  3ogndnmmo  bodsmb-
Mymgdm xgxmEgmo 0obsdgommgg 3gmdm
bodommomdn BaMIMoEagbb dmmbmgbab

30333 goymn  sbMymwgonb  9B9IHo-
o6 0999060%30L. LobmBomm ogdHob Tomomo

9030390990000 s basmbMmymgdm domy
9%39dbgds bmpamoybob obLHBHY30nM bg0-
HMIMMOAsL, bodammmadMngn 3MbHMmMmbL
®39694300Ls o dboMmygms nbhgmabadalb .-
00mMybLYONL oM ExOxMxOSL, MoE POMY639-
oymxab bodsMmnmgdmngzn ymmnngmonmogdnb
LAHIOOMYMMOSLS o LodmJamagm dMyb3nlL
JLoBMNbMYdLDL.

33m930L x3oMamgddn gosbomndgoymads
Jommymads o y3bmymMads LodsMmmMydMn3-
00 3odmEnmyodsd oh3960, MMA Labmbomm

63 CEPEJ, Guidelines for a Better Implementation of
the Existing Council of Europe’s Recommendation
on Enforcement, CEPEJ(2009)11REV2, Strasbourg,
17 December 2009, paras. 6-7 <https://rm.coe.
int/16807473cd>.

64 Ibid, 201-203.
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Baboo Mygob@HMmoMmgdymn byadnzMymds
o 30L Lo®Yd3zgmMBy 3oEgdymon bLosmbMmy-
oM RIMEIM0 bgmb ybymob 3Mgoobhm-
Mob dmmbm3zbob LEMOB s 9BIIHNSO o3-
doymanmgosh, osmbmymagdob 3MmEgLOL
3900MH03900L0 o bLobodommgmm bobhg-
d0b gabhznmm3zob. 033LMbs3g, 3gMdsbo-
0b, Lo®MB3gmMNbs o 9b3obgmalb Dbodo-
MomMydmMngn IMEgmadn ssbHymyolb, MmA
bm@omogbob abbhobhydho 8608369mm306
3M9300309m™ s LosmbMYmMgdm BYbJEn-
ob sbMYEMYoOL.

339300 obg39 Eboym, MMI Bmipsmo-
3Lbob TdogMm goEgdymo LosmbMmymMgdm i3Y-
MEgmn Md30LmMa33 oM 960650MT®YEx00
Lodomomnobo  Lobodommemb  YJBRWYOSL,
306000006 TboMmggob P6sMAYbgdom bLobo-
domorm 3mbhmmamobs o LasmbMmymgom
0mg0dgg0900L  gobohngmgdob dgbodmyo-

omos. bEmMg Lobodsmmem 3MbHMmmab
dgbodmgdmmods 6oMIMOEE906L 03 doMomyE
3MmEgLYsMYM goMabhoslb, MmMIgmoiE P-
M9639mymxaL gsdsMmM03goymo  smbMymy-
00b 999960%3bs o IM3amab sE30L 0bhg-
M90b90L AMMOL dodBLOL VE3L.

dgLo0sd0bYE, Bm@oMmaybab dogMm Zo3o-
390 LOsVLMYMYOM BYMEFIM0 Yo gRo-
Legb oMy dbmmme MmgmmE dmmbmzbab
3o00mMH03909m0  sebMmyamgonb 0bLbHMYHDg-
B0, oModg Mmgmm3 3gdob0ddn, MmMIgmai
bgmb bymobL 3Mgoobhmmab 0b@agMmabgdab
993994H0sb ©oE3sL, badsmmmydMnzn yMmo-
96M00M0500L LHONMYMMOSLs s 3MY396-
gogmo  dammmadbozymgdob  gabbmMmEng-
@mgosb. dobo 9gxgdbhnobo x®ybjzombomyds
30 0600369mm36000 oMol ©odm3nydymo
039030Mm o 9M0333Mm306 LadoMmeydMmng
M933mMnM9y03dY.
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