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 მთავარი რედაქტორი
იოსებ კელენჯერიძე – საერთაშორისო სამა-

რთლის დოქტორი. ევროპის უნივერსიტეტის პრო-
ფესორი, სა მარ თლის ინსტიტუტის დირექტორი 
(საქართველო)

როსტან მეჰდი – ექს-მარსელის უნივერსიტეტის 
იურიდიული და პოლიტიკური მეცნიერებების ფა-
კულტეტის ასოცირებული პროფესორი, ინსტიტუტ 
Sciences Po Aix-ის დირექტორი (საფრანგეთი)

ფაბრის პიკო – პროფესორი, პანთეონ-ასას უნი-
ვერსიტეტი (პარიზი II). ევროპის სამართლის სამა-
გისტრო პროგრამის ხელმძღვანელი. გამოცემის 
„სამართალი და ევროკავშირის“ დირექტორი. ევრო-
პული სწავლების ასოციაციის საპატიო პრეზიდენტი 
(საფრანგეთი)

მარტინ კოლე – Panthéon-Assas-ის (Paris II) უნივე-
რსიტეტის პროფესორი (საფრანგეთი)

ანა ჰამონიკი – რენის უნივერსიტეტის (1) პროფე-
სორი (საფრანგეთი)

მათიუ მერპოელი – საფრანგეთის ლილის კათო-
ლიკური უნივერსიტეტის სამართლის ფაკულტეტის 
ასოცირებული პროფესორი საჯარო სამართალში 
(საფრანგეთი)

ოტმარ სეული – პარიზ ნანტერის უნივერსიტეტის 
ემერიტუს პროფესორი, ფრანგულ-გერმანულ-ევრ-
პისტიკა სამართალში; ევროკავშირის აღმოსავლე-
თის გაფართოების შემდეგ, "საზაფხულო უნივერსი-
ტეტების" დამფუძნებელი სამართალმცოდნეობაში. 
პოცდამის (გერმანია) და ვილნიუსის (ლიტვა) უნივერ-
სიტეტების "დოქტორი ჰონორის კაუზა" (საფრანგეთი)

ფრანჩესკო ლონგობუკო – კერძო სამართლის 
ასოცირებული პროფესორი – MIUR სრული პროფესო-
რის კვალიფიკაცია, იურისტი უმაღლესი მაგისტრატუ-
რის ეკონომიკის დეპარტამენტში, Roma Tre University 
Erasmus-ის აკადემიური კოორდინატორი (იტალია)

კაროლ კარსკი – სამართლის დოქტორი, ვარშა-
ვის უნივერსიტეტის პროფესორი და სამართლისა 
და ადმინისტრირების ფაკულტეტზე საერთაშორისო 
საჯარო სამართლის დეპარტამენტის უფროსი, ევრო-
პის უნივერსიტეტის საპატიო დოქტორი, თბილისი 
(პოლონეთი)

აბდელგანი ბენაირედ – სამართლის დოქტორი, 
უზენაესი სასამართლოსა და სახელმწიფო საბჭოს 
მიერ ასოცირებული ადვოკატი, დამტკიცებული სა-
მრეწველო საკუთრების იურისტი INAPI-ში, დოქტორი 
– Aix-Marseille უნივერსიტეტი (ალჟირი)

ევა გოცირიძე – სამართლის დოქტორი, საქა-
რთველოს საკონსტიტუციო სასამართლოს მოსა-
მართლე, წმიდა ანდრია პირველწოდებულის სა-
ხელობის ქართული უნივერსიტეტის პროფესორი 
(საქართველო)

ლევან ჯაყელი – საერთაშორისო სამართლის 
დოქტორი, ბათუმის შოთა რუსთაველის სახელობის 
სახელმწიფო უნივერსიტეტის იურიდიული და სოცია-
ლურ მეცნიერებათა ფაკულტეტის დეკანი, პროფესო-
რი (საქართველო)

გერჰარდ ლინგელბახი – პროფესორი, სამა-
რთლის დოქტორი, ფრიდრიხ შილერის სახელობის 
იენის უნივერსიტეტი (გერმანია)

პატრიკ ტერი – საერთაშორისო სამართლის 
დოქტორი, კელის საჯარო ადმინისტრაციის უნივერ-
სიტეტის პროფესორი, კელის უნივერსიტეტის სამა-
რთლის ფაკულტეტის დეკანი (გერმანია)

პატრიცია გ. ბენავიდეს ვალესკო – კომერციული 
სამარ თლის ასოცირებული პროფესორი, მალაგას 
უნივერსიტეტი (ესპანეთი)

ჟოზე მარია დე დიოს მარსერი – საერთაშორისო 
კერძო სამართლის პროფესორი, ბარსელონას ავტო-
ნომიური უნივერსიტეტი (ესპანეთი)

რობერტ თრექმენი – პროფესორი, სამართლის 
დოქტორი, ადვოკატი (აშშ)

უილიამ ბილ ვოტკინსი – სამხრეთ კაროლინას 
მოქმედი პროკურორი. ოუკლენდის (აშშ, კალიფორ-
ნია) დამოუკიდებელი ინსტიტუტის მკვლევარი (აშშ)

მარკ სპეისერი – ფლორიდის შტატის საოლქო 
სასამარ თლოს მოსამართლე (აშშ)

კენეტ ფილდსი – არიზონას უმაღლესი სასამა-
რთლოს მოსამართლე, სამართლის დოქტორი – კე-
ნტუკის უნი ვერ  სიტეტი (აშშ)

თომას პოპი – სამხრეთ კაროლინას უნივერსიტე-
ტის სამართლის სკოლა, იურისპრუდენციის დოქტო-
რი, ადვოკატი (აშშ)

მერაბ ტურავა – სამართლის დოქტორი, გრიგოლ 
რობაქიძის სახელობის უნივერსიტეტის პროფესორი. 
საქართველოს საკონსტიტუტიო სასამართლოს თავ-
მჯდომარე (საქართველო)

როინ მიგრიაული – ივანე ჯავახიშვილის სახე-
ლობის თბილისის სახელმწიფო უნივერსიტეტის 
ასოცირებული პროფესორი, საქართველოს ადვოკატ-
თა ასოციაციის წევრი, ადვოკატი (საქართველო)

გიორგი ხატიძე – სამართლის დოქტორი, პროფე-
სორი, კავკასიის საერთაშორისო უნივერსიტეტის სა-
მართლის ფაკულტეტის დეკანი (საქართველო)

კახა გოშაძე – სამართლის დოქტორი, ევრო-
ოპის უნივერ სიტეტის ასოცირებული პროფესორი 
(საქართველო)

მამუკა შენგელია – სამართლის აკადემიური 
დოქტორი, აკაკი წერეთლის სახელმწიფო უნივერსი-
ტეტის ბიზნესის, სამართლის და სოციალურ მეცნი-
ერებათა ფაკულტეტის სამართლის დეპარტამენტის 
ხელმძღვანელი, პროფესორი (საქართველო)

გიორგი ამირანაშვილი – სამართლის დოქტორი, 
გურამ თავართქილაძის სახელობის თბილისის სა-
სწავლო უნივერსიტეტის ასოცირებული პროფესორი 
და ღია სასწავლო უნივერსიტეტის ასისტენტ-პროფე-
სორი (საქარ თველო)

ვანია პანტელეევა – სამართლის დოქტორი, რუ-
სეს უნივერსიტეტის ასოცირებული პროფესორი, სა-
მართლის ფაკულტეტი, საჯარო სამართლის დეპა-
რტამენტი (ბულ გარეთი)

არჩილ ჩოჩია – დოქტორი, უფროსი მკვლევარი, 
სამართლის სკოლა, ტალინის ტექნოლოგიური უნივე-
რსიტეტი (ესტონეთი)

მარიეტა საფტა – იურიდიული ფაკულტეტის პრო-
ფესორი, სენატის ვიცე-პრეზიდენტი, ტიტუ მაიორე-
სკუს უნივერსიტეტი (რუმინეთი)

რეიმუნდა ჟურკა – მიკოლას რომერის უნივერსი-
ტეტის სამართლის სკოლის პროფესორი (ლიეტუვა)

სარედაქციო კოლეგია
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ABSTRACT

Following much-praised promises to reduce crime to zero Georgian 
Government in 2004 imposed a “zero tolerance” policy embodied in both 
criminal legislation and legal practice. The fateful phrase “No proba-
tion! Everybody to the prison!” explicitly indicated the way of thinking 
of government offi  cials at that time. This, of course, primarily aff ect-
ed regulations on criminal punishment and sentencing. Unfortunately, 
the principle of proportionality was largely disregarded, and the goals 
of punishment were narrowed. In 2012, the new government faced all 
the consequences of such a one-sided approach – overcrowded pris-
ons, massive human rights violations, etc. As expected, the policy was 
largely revised. Some radical regulations were repealed. For example, a 
judge was allowed to use absorption or partial addition of punishment 
when imposing a sentence in the case of cumulative crimes and cumu-
lative sentences. Sadly, many instances of punishment, such as condi-
tional sentence, imposing more lenient sentences than provided for by 
law, etc., remain unchanged, presenting the dark legacy of zero tolerance 
policy.

KEYWORDS: Punishment, Sentencing, Proportionality, Zero 
tolerance
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INTRODUCTION

It is fair to say that Georgian criminal law 
has seen good, bad, and ugly for the last hun-
dred years. The fi rst two decades (1921-1941) of 
soviet occupation can safely be defi ned as the 
dark age. Both criminal legislature and justice 
system were oriented to simply punish as many 
people as possible and as severely as possible, 
ignoring even the nullum crimen sine lege prin-
ciple. It is not surprising that such repressions 
in the 1920s and 1930s left a bleeding wound on 
both the state and society. Nevertheless, from 
the late 1950s, Georgian legal scholars once 
again aimed to implement a more elaborate ap-
proach. Namely, the principle of proportionality 
of criminal liability and punishment was rein-
troduced in and implemented in the Criminal 
Code of Georgia of 1960. After Georgia regained 
its independence, the new Criminal Code of 
1999 became even more based on proportion-
ate punishment. This consistency was broken 
in 2004 when the new government declared a 
“zero tolerance” policy. Step by step Criminal 
Code was amended to make punishment more 
and more severe, even when it was not neces-
sary. The judge was left with fewer and fewer 
freedom in terms of sentencing. While some 
short-term gains were achieved, overcrowded 
prisons and massive human rights violations 
became more than apparent. Overall, things 
were so bad that in 2012, the newly elected 
parliament was faced with the need to pass a 
sweeping amnesty and simultaneously revise 
the Criminal Code. Since then, many radical reg-
ulations have been revised. The purpose of this 
article is to clarify whether Georgia has fi nally 
overcome this issue or still has to deal with the 
dark legacy of zero tolerance.

Since between 2004 and 2012 Criminal Code 
of Georgia was amended 93 times, this article 
cannot cover all of the amendments. Instead, it 
is primarily focused on the most important gen-
eral provisions of punishment and sentencing 
since these are the ones that have the greatest 
impact on the outcome.

METHODOLOGICAL BASE

Criminal punishment has come a long and 
thrilling way in evolution from simple revenge 
to a modern, elaborate concept.1 The most an-
cient idea behind punishing someone was built 
around the off ender him/herself. On the other 
hand, the modern concept is much more ma-
ture and targets the entire society. Moreover, it 
sets specifi c goals for punishment that need to 
be achieved. Generally speaking, these are ret-
ribution and crime prevention. More specifi cal-
ly, they are divided into several sub-goals, but 
eventually they all aim to bring two things into 
society: justice and social good. They are recog-
nized not only by the overwhelming majority of 
legal scholars but are also directly prescribed 
in the law. Namely, §1 of Article 39 of the Crim-
inal Code of Georgia indicates that: “The goal of 
a sentence is to restore justice, prevent repeated 
commission of a crime and re-socialize the of-
fender”. Since these goals are set, every decision 
regarding punishment and sentencing should be 
focused on achieving those goals. Respectively, 
any idea or concept around punishment and sen-
tencing can be and should be analyzed through 
the prism of retribution and crime prevention. If 
the idea itself initially contradicts these goals, it 
is not surprising that the result may seem unsat-
isfactory. On the other hand, if an idea is more 
likely to assist in achieving these goals, it is more 
likely to be acceptable. Since the present article 
primarily focuses on issues of punishment and 
sentencing, it would be simply a shame to ignore 
these very goals. 

Since ancient times until quite recently, re-
venge on the off ender has been the main idea 
of criminal punishment. According to theories 
of Kant and Hegel, punishment should compen-
sate for the criminal’s culpa. Punishment should 
serve fairness instead of social good.2 These are 

1 see: Abegg, J. F. (1969). The Various Criminal Law 
Theories in Their Relationship to One Another and 
to Positive Law and Its History. First Part. Philosoph-
ical-historical Development of the Concept of Crime 
and Punishment. Frankfurt/Main: Verlag Sauer & 
Auvermann KG, pp.8-73 (In German).

2 see: Roxin/Arzt/Tiedemann. (2013). Introduction to 
Criminal Law and Criminal Procedure Law. 6th Edition. 
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often referred to as absolute theories. Kant and 
Hegel claim that criminal conduct breaches the 
law; therefore, punishment must be, fi rst and 
foremost be perceived as a just retaliation for it. 
Things like social good or expediency of punish-
ment are completely rejected, and the issue is 
solved purely based on morality. Being immoral, 
the criminal opposes his will to the law. There-
fore, through his action law becomes breached. 
Consequently, punishment is the means of res-
toration of what he/she has breached. Hegel re-
jects the concept of the deterrence eff ect of pun-
ishment combined  with the goal of re-education. 
He argues that since man has free will, the threat 
of punishment and the attempt to re-socialize 
him/her would mean reducing him/her to the 
level of an animal. Kant directly refers to the Ta-
lion principle − “An eye for an eye” – and argues 
that a criminal must be punished since he/she 
deserves punishment due to what he/she has 
committed.3 Sometimes, absolute theories are 
named theories of retribution. Utter denial of 
utilitarian ideas brings the off ender to the pun-
ishment which he/she simply deserves for what 
he/she has done, and no one cares whether it is 
socially expedient or not.4 In this regard, abso-
lute theories are oriented towards the past.5 De-
spite their popularity among the people, abso-
lute theories met resistance from some scholars. 
Beccaria claimed that criminal sentencing based 
purely on retribution is wrong. He pointed out 
that punishment must have an exact proportion 
to the magnitude of the evil that the criminal has 
committed, make the strongest and most lasting 
impression on the mind, but be the least painful 
to the sensibilities of the unfortunate.6 

The evolution of legal science and consistent 
retreat from pure retribution made possible the 
invention of more socially oriented theories com-

Müller, C. F., pp. 4-5 (In German).
3 see: Vacheishvili, A. (1960). Punishment and Means of 

Social ProtecƟ on. Tbilisi: Stalin Tbilisi State University 
Publishing House, pp. 28-31 (In Georgian).

4 see: Dvalidze, I. (2013). General Part of Criminal Law. 
Punishment and Other Legal Consequences of Crime. 
Tbilisi: Meridiani, p. 18 (In Georgian).

5 Turava, M. (2013). Criminal Law. General Part. Con-
cept of Crime. Tbilisi: Meridiani, p. 355 (In Georgian).

6 Beccaria, C. (1764). On Crimes and Punishments. 
Translated From Italian. Breslau, p. 67 (In German).

monly known as relative theories. These were 
based on the idea of expediency instead of mo-
rality.7 Revenge was largely disregarded. Instead, 
social benefi t was considered the main goal, and 
it was to be achieved through the prevention of 
crime.8 In that regard, relative theories became 
oriented towards the future.9 Furthermore, two 
main types of crime prevention were developed. 

The fi rst type of prevention developed by 
List is specifi cally oriented towards the off ender. 
Therefore, it is commonly known as the concept 
of special prevention. There are two subtypes of 
special prevention. Negative special prevention 
aims to isolate the most dangerous criminals 
from society and thus protect it.10 Positive spe-
cial prevention intents to infl uence the off ender 
in the right way to prevent him/her from com-
mitting another off ence in the future.11 This theo-
ry has been much hailed and greatly contributed 
to the introduction of such important provisions 
as alternative measures to criminal punishment, 
parole, etc.12 

The other type of crime prevention is ori-
ented towards the entire society. It is commonly 
known as general prevention and was developed 
by Feuerbach. The main priority here is to infl u-
ence and deter those individuals who are think-
ing about committing a crime but have not devel-
oped an intent yet. Deterrence is to be achieved 
through a threat of punishment. Simultaneously, 
general deterrence is reinforced by sentencing an 
actual off ender. Hesitant individuals should take 
it as an example and give up criminal thoughts 
for good. This subtype of general prevention is of-
ten referred to as negative general prevention.13 

7 see: Vacheishvili, A. The work cited, p. 31.
8 Grolman, K. (1968). On the Grounds of Criminal Law 

and Criminal LegislaƟ on. Frankfurt am Main: Verlag 
Sauer & Auvermann KG, p. 56 (In German).

9 Turava, M. The work cited, p. 355. 
10 Turava, M. The work cited, p. 355.
11 see: Liszt, F. (1905). Criminal Law Essays and Lectures. 

The Idea of Purpose in Criminal Law. First Volume. 
Berlin: J.GuƩ entag Verlagsbuchhandlung G.m.b.H., 
pp. 163-179 (In German).

12 Turava, M. The work cited, pp. 355-356.
13 see: Feuerbach, P.J.A.R. (1798). Is protection from 

crime the purpose of punishment and is criminal law 
the law of prevention. Library for penal jurisprudence 
and Legal Studies. (In German).
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On the other hand, positive general prevention 
aims to win the hearts and minds of citizens in-
stead of deterring them. Once an actual off ender 
is sentenced, it instills confi dence among citizens, 
building trust in the integrity and eff ectiveness of 
law enforcement in society.14

All these theories have been criticized over 
and over again.15 The biggest problem was that 
each of them concentrated on a particular issue 
and failed to grasp the subject entirely. 

Finally, the goals of punishment were system-
atized as non-utilitarian and utilitarian goals.16 
Based on this system, new unifi ed theories of 
punishment were developed. Instead of focusing 
exclusively on one goal, they managed to collect 
all the good theses put forward by absolute and 
relative theories. Hence, both non-utilitarian and 
utilitarian goals are acknowledged at the same 
time. Adepts of unifi ed theories think that none 
of the goals guarantees the necessary result on 
its own. Indeed, instead of picking one, it is pos-
sible to combine the best thesis of all three into 
one unifi ed theory.17 Of course, it was not done 
overnight. It took time and eff ort.18 It was indeed 
uneasy since, at fi rst glance, non-utilitarian and 
utilitarian goals of punishment contradict each 
other.19 The state must punish the off ender and 
take revenge on him/her because it is fair and 
he/she deserves it. At the same time, the state 
should take care of the criminal, mitigate the 
punishment if possible, and create a chance for 
rehabilitation. Despite seeming contradiction, 
these goals create dialectical unity and com-
plement each other. As Hälschner once noticed, 
although punishment must serve a multitude of 
goals, its nature is not determined by one or an-

14 see.: TskiƟ shvili, T. (2019). Punishment and Sentenc-
ing. Tbilisi: Meridiani, pp. 31-32 (In Georgian).

15 see: Köstlin, C.R. (1978). System of German Criminal Law. 
General Part. First Part. Reprint of the Edition. Tübingen: 
Scientia Verlag Aalen, pp. 395-413 (In German).

16 Nachkebia, G., Todua, N. (eds.). (2024). Criminal Law 
(Textbook). General Part. Third EdiƟ on. Tbilisi: Meridi-
ani, p. 596 (In Georgian).

17 see: Roxin/Arzt/Tiedemann. The Work cited, pp. 6-7.
18 see: Von Bar, C.L. (1882). Handbook of German Crimi-

nal Law. First Volume. History of German Criminal Law 
and Criminal Law Theories. Berlin: Weidmannsche 
Buchhandlung, §. 95, pp. 270-273 (In German).

19 Turava, M. The work cited, p. 356.

other of them, not even the majority of them. It 
is determined by only the absolute goal – justice, 
since it is truly fair and automatically serves all 
the relative goals.20

Since clarity on methodological basis has 
been achieved, it is time to analyze specifi c 
amendments on punishment and sentencing 
made to the Criminal Code of Georgia and under-
stand to what extent they contribute to achiev-
ing the goals of punishment.

REGULATIONS ON 
PUNISHMENT AND 
SENTENCING 

First of all, it should be noted that these elab-
orate goals of punishment do not make a judge’s 
life easier. They require strict adherence to the 
principle of proportionality of punishment. For 
some people, proportionality itself seems unat-
tainable. The judge must take into account all im-
portant mitigating and aggravating circumstances 
of the criminal case and impose a proportional 
sentence. Of course, the task becomes even more 
diffi  cult when one realizes that he/she needs to 
achieve proportionality essentially across all fi ve 
sub-goals of punishment at the same time.21

The signifi cance of proportionality of pun-
ishment is dictated by the goals of punishment 
themselves. It is not even so much about the con-
tradiction between non-utilitarian and utilitarian 
goals. It’s about diff erent approaches that these 
goals require and also about the balance be-
tween them. Retribution is about strictness to the 
criminal. It is about punishing the criminal as he/
she deserves due to the seriousness of the crime 
he/she committed. Therefore, if the sentence is 
not severe enough, retribution may not occur. 
On the other hand, positive special prevention 
is more about perception and even compassion 
for the criminal to clear his way back into soci-

20 Hälschner, H. (1858). The Prussian Criminal Law 
System – Second Part of Prussian Criminal Law or Gen-
eral Part of the System. Bonn, p. 440 (In German).

21 Goh, J. (2013). ProporƟ onality – An UnaƩ ainable Ideal 
in the Criminal JusƟ ce System. University of Manches-
ter Student Law Review. volume II, p. 50 (In English).
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ety. It’s about imposing a sentence that is enough 
for the re-socialization of the off ender. Therefore, 
if the sentence is too harsh, it may be counter-
productive and further alienate the off ender from 
a law-abiding society. Based on the above, the 
sentence must not be too lenient and not too 
severe. It must be proportionate. Yes, not all fi ve 
goals have the same weight all the time. Some-
times one of them can become more important 
than the others. For example, in cases of juve-
nile off enders, retribution is completely rejected 
while crime prevention, especially positive spe-
cial prevention, is a full priority. What if a criminal 
deserves fi ve years of imprisonment due to the 
seriousness of the crime he/she committed, but 
at the same time, three years of imprisonment are 
enough for him/her to re-socialize? In this case, 
the judge him/herself must choose which goal 
is more important – retribution or special crime 
prevention, and carefully tip the scales in favor of 
one of them. Anyway, it is extremely important to 
keep in mind the signifi cance of proportionality 
and balance between strictness and leniency.

Despite all these diffi  culties intention of Geor-
gian lawmakers in 1999 on this matter was pretty 
apparent. Firstly, Article 40 of the original Criminal 
Code of Georgia of 1999 provided for as many as 
ten types of punishment. Such diversity certainly 
contributed to better individualization of punish-
ment, thereby achieving proportionality. Article 41 
provided basic and supplementary punishments, 
making sentencing even more fl exible. §3 Article 
53 obliged the judge to take into account specif-
ic mitigating and aggravating circumstances such 
as the motive and goal of the crime, the unlawful 
intent demonstrated in the act, the character and 
degree of the breach of obligations, etc. However, 
amendments made since 2004 paint a completely 
diff erent picture. 

IMPOSING A SENTENCE IN THE 
CASE OF CUMULATIVE CRIMES 
AND CUMULATIVE SENTENCES

Article 59 of the Criminal Code of Georgia, 
adopted in 1999, contained three options for 
punishing a cumulative of crimes: absorption, 

partial addition, and full addition (cumulative 
punishment). In case of two or more less seri-
ous22 off ences, more severe punishment would 
absorb the less serious punishment(s). This pro-
vision was amended in 2000 so that partial and 
full addition of punishment was also allowed. At 
the same time fi nal sentence could not have ex-
ceeded 5 years.23 In case of two or more serious 
or particularly serious crimes, the punishments 
imposed for each crime individually would have 
been partially or fully added up. Plus, the term 
of imprisonment imposed as a fi nal sentence 
could not have exceeded 25 years. In case of less 
serious and serious crime or less serious and 
particularly serious crime, absorption as well as 
partial addition and full addition were allowed. 
Plus, the term of imprisonment imposed as a fi -
nal sentence could not have exceeded 20 years. 
At fi rst glance, these provisions were indeed in-
tended to promote the goals of punishment. It 
would allow the judge to consider all the mit-
igating and aggravating circumstances of the 
case and impose a proportional sentence.24

In 2006 Parliament of Georgia adopted an 
amendment to Article 59. According to the new 
regulation, in case of cumulative crimes, the 
punishment had to be imposed for every crime 
individually and then added up (aggregate sen-
tence). Hence, neither absorption nor even par-
tial addition was available to the judge anymore. 
At the same time, Article 50 of the Criminal Code 

22 Less serious − An intenƟ onal crime or a crime of negli-
gence for the commission of which the maximum sen-
tence provided for under this Code does not exceed 5 
years of imprisonment; Serious − An intenƟ onal crime 
for the commission of which the maximum sentence 
provided for under this Code does not exceed 10 years 
of imprisonment, also a crime of negligence for the 
commission of which the maximum sentence under 
this Code exceed 5 years of imprisonment; ParƟ cularly 
serious − An intenƟ onal crime for the commission of 
which this Code provides for a sentence exceeding 10 
years of imprisonment or life imprisonment; see: ArƟ -
cle 12, Criminal Code of Georgia.

23 Law of Georgia on Amendments and AddiƟ ons to 
Criminal Code of Georgia. Date of passing: 23.02.2010. 
Document number: 2644.

24 Guruli, P. (2018). The Judge and IndividualizaƟ on of 
Punishment (ContradicƟ on Between the Goal and the 
Mean). Law and the World, Vol. 4 №10, pp. 161-172 
(In Georgian). 
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of Georgia was also amended, and the possible 
term of imprisonment imposed as a fi nal sen-
tence was increased from 20 to 30 years.25

As mentioned above, in 2012 newly elected 
Parliament of Georgia faced the necessity to de-
clare an amnesty for a vast number of prisoners.26 
Parliament also had to rethink the approach to 
the subject of imposing sentences in cases of cu-
mulative crimes.27 New law allowed judges much 
more freedom. According to the new law, in every 
case except for recidivism more severe sentence 
shall absorb a less severe sentence. In case of 
recidivism,28 when imposing a fi nal sentence for 
cumulative crimes, a more severe sentence shall 
absorb a less severe sentence or the sentences 
provided for these crimes shall be added up in 
part or in full. In the case of recidivism, the term 
of imprisonment imposed as a fi nal sentence 
may not exceed 30 years. 

From the perspective of retribution, this 2013 
change makes things signifi cantly better. As 
mentioned above, retribution is about punishing 
the off ender for what he/she has committed. e/
she gets punished because he/she deserved it. 
So instead of simply adding up the sentences for 
individual crimes, it’s better to think about how 
severe the punishment the criminal deserves. 
For example, one individual has committed theft 
by illegal entry into a dwelling place three times. 
Each time he/she stole 200 GEL (68 EUR), over-
all 600 GEL. This criminal would face 4 to 7 years 
of imprisonment for each off ence. If there were 
only full addition available, he/she would face 
12 to 21 years of imprisonment. At the same time, 
another person who committed homicide (in-
tentional killing) would face 7 to 15 years. Does 
this thief who stole 600 GEL deserve more se-
vere punishment than a murderer? Well, maybe… 

25 Law of Georgia on Amendments and AddiƟ ons to 
Criminal Code of Georgia. Date of passing: 29.12.2006. 
Document number: 4213.

26 Law of Georgia on Amnesty. Date of passing: 
28.12.2012. Document number: 202-RS.

27 Law of Georgia on Amendments to Criminal Code of 
Georgia. Date of issuing:17.04.2013. Document num-
ber: 546-IIS.

28 “Recidivism shall mean the commission of an inten-
Ɵ onal crime by a person who has previously been con-
victed for an intenƟ onal crime”. see: Criminal Code of 
Georgia, §1, ArƟ cle 17.

maybe not. At least a judge should have the right 
to answer this question, and if the answer is 
“no”, he/she should be able to apply absorption. 
Although there is also a signifi cant risk of unfair-
ness. Since the judge can’t apply partial or full 
addition unless there is recidivism, some people 
may receive undeserved leniency. If an off ender 
has committed a series of crimes, for example, 
15 episodes of fraud. If this criminal doesn’t have 
recidivism, he/she will face only absorption as if 
he/she had committed only one episode. 

In terms of special prevention, the current 
regulation is even more signifi cant. It allows the 
judge to properly individualize the sentence, 
thus supporting the proportionality of punish-
ment and greatly supporting the re-socializa-
tion of the off ender. Although recidivism should 
not be a prerequisite for at least partial addic-
tion, as discussed earlier. Some criminals may 
need partial addition of sentences to properly 
re-socialize.29

As for the general prevention, the current 
approach has slight problems. Since general 
prevention relies largely on the threat of pun-
ishment, i.e., the deterrence eff ect, using ab-
sorption instead of partial or total addition may 
not always be eff ective. For example, an off ender 
has committed a series of crimes, 15 episodes of 
fraud, and gets punishment only for one. Such 
a sentence will not have a deterrence eff ect on 
the members of society who think about com-
mitting a crime. For most of them, this will be a 
signal of the possibility of evading responsibility. 
Thus, the judge should have the right to apply at 
least partial addition even in cases where there 
is no recidivism, but there is a need to impose a 
more severe punishment for general prevention. 
In general, recidivism is not always a good pre-
requisite for partial or full addiction. The origi-
nal (1999) regulation was better than the current 
(2013) regulation in terms of both specifi c and 
general prevention, as it allowed for a more so-
phisticated approach instead of simply setting a 
single precondition, such as recidivism.

29 Guruli, P. (2023). Imposing a Sentence in Case of Cu-
mulaƟ ve Crimes (LegislaƟ ve Tendencies in Georgia). 
Law and World, Vol. 9, №28, December, p. 185 (In 
Georgian).
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Overall, it is fair to say that the current re-
vised (2013) provisions on imposing a sentence 
in the case of cumulative crimes and cumulative 
sentences are much more focused on the goals 
of punishment. At least the overt radicalism that 
characterized the zero-tolerance policy is no 
more. At the same time, undoubtedly, a more de-
tailed diff erentiation is needed to prevent unjust 
sentences in the future.

IMPOSING A MORE LENIENT 
SENTENCE THAN PROVIDED 
FOR BY LAW

The original 1999 Criminal Code of Georgia 
introduced a mechanism allowing a judge to im-
pose a more lenient sentence than provided by 
law if there was a particularly mitigating circum-
stance in the criminal case.30 The judge should 
also have taken into account the personality 
of the off ender him/herself. This provision was 
consistent with the legislative intent present in 
1999. As mentioned above, the goals of punish-
ment require strict adherence to the principle of 
proportionality. This is usually achieved by indi-
vidualization of punishment. The judge weighs 
all the mitigating and aggravating circumstances 
present in an individual criminal case and im-
poses the most proportionate punishment. But 
a judge can’t be given absolute power. The mea-
sure or term of punishment can’t be fully de-
pendent on the judge’s opinion. To prevent legal 
voluntarism, legislator implements the principle 
of diff erentiation of criminal liability and punish-
ment. In the special part of the Criminal Code, 
off ences are diff erentiated from each other. For 
example, a theft i.e. secretly taking another per-
son’s movable property for its unlawful appropri-
ation31 is to be punished by imprisonment for a 
term of one to three years; The same act com-
mitted by illegally entering a building or other 
storage facility32 is to be punished by imprison-
ment for a term of three to fi ve years; The same 
act committed with a preliminary agreement by 

30 ArƟ cle 55, Criminal Code of Georgia.
31 ArƟ cle 177, § 1 Criminal Code of Georgia.
32 ArƟ cle 177, § 2(b) Criminal Code of Georgia.

a group33 is to be punished by imprisonment 
for a term of four to seven years; The same act 
committed by an organized group34 is to be pun-
ished by imprisonment for a term of six to ten 
years. Specifi c off ences are diff erentiated due to 
the level of social danger that they pose. Each of 
them gets their minimum and maximum term of 
punishment. For example, an individual is found 
guilty of theft committed by illegally entering a 
building or other storage facility. Accordingly, 
he/she faces three to fi ve years of imprison-
ment. This is due to the fact that the act he/she 
committed represents such a degree of public 
danger that the punishment should be at least 
three years of imprisonment to be proportion-
al. This perfectly aligns with the goal of retribu-
tion. But what if things are not that simple? What 
if there are one or more particularly mitigat-
ing circumstances? What if the judge considers 
that one year of imprisonment will be perfectly 
enough for his resocialization, i.e., positive spe-
cial prevention of crime? In that case following 
two years will most likely be counterproductive. 
For this very reason, Article 55 was introduced as 
an exceptional provision into the Criminal Code 
of Georgia. The judge had the right to punish the 
minimum limit of punishment provided for by a 
specifi c article for a specifi c crime (the so-called 
“below the minimum”) or another, more lenient 
punishment. In above mentioned case, the judge 
could impose one year of imprisonment that 
would be proportional to the goal of positive 
special prevention. 

Of course, one may argue that a “below the 
minimum” sentence may be harmful for retri-
bution and general prevention of crime. Indeed, 
this provision contains a signifi cant compromise. 
Of course, the criminal may not get what he/she 
deserve, and the deterrent eff ect may be reduced 
as well. However, it should be remembered that 
a punishment “below the minimum” is more of 
an exception than a daily norm. The judge should 
apply it only when he/she is certain that its ap-
plication will do more good than harm. Moreover, 
when used correctly, “below the minimum” pun-
ishment can assist positive general prevention, 

33 ArƟ cle 177, § 3(a) Criminal Code of Georgia.
34 ArƟ cle 177, § 4(a) Criminal Code of Georgia.
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showing that the state not only punishes but 
also sometimes shows mercy to people who have 
made mistakes and deserve a second chance.

Three main amendments have been made to 
Article 55. The fi rst one was made in 2004.35 This 
amendment expanded the grounds for applica-
tion of Article 55. The judge retained the right to 
impose a sentence “below the minimum” if there 
were particularly mitigating circumstances. How-
ever, he/she also became obliged to impose a 
sentence of no more than half of the maximum 
term if the prosecutor presented a plea agree-
ment signed between the parties. Of course, “no 
more than half of the maximum” and “below the 
minimum” are not the same. They are quite dif-
ferent. Therefore, it is not entirely clear why such 
a provision was added to Article 55.

The second amendment (addition) was added 
in 2005.36 Judge also became obliged to impose a 
sentence of no more than two-thirds of the max-
imum term if the defendant voluntarily admitted 
his guilt and his confession was not in doubt. 
Again, “no more than two-thirds of the maximum” 
and “below the minimum” are very diff erent. Thus, 
it is clear that the First and Second Amendments 
somehow missed the base idea of Section 55.

The third and fi nal amendment was made in 
2006,37, and it is fair to say that it did not miss 
the base idea. It destroyed it. From now on, the 
judge may impose a sentence “below the min-
imum”, or another more lenient sentence, only 
in case if a plea bargain is concluded between 
the parties. This was the prime symptom of the 
zero-tolerance policy. The accused was robbed 
of a chance to get a sentence “below the min-
imum” unless he/she pleaded guilty or/and 
signed a plea bargain with the prosecutor. The 
entire concept behind Article 55 suddenly dis-
appeared. What about a particularly mitigating 
circumstance? It didn’t matter anymore. What 

35 Law of Georgia on Amendments and AddiƟ ons to the 
Criminal Code of Georgia. Date of passing: 13.02.2004. 
Document number: 3295.

36 Law of Georgia on Amendments to the Criminal Code 
of Georgia. Date of passing: 20.12.2005. Document 
number: 2352.

37 Law of Georgia on Amendments and AddiƟ ons to the 
Criminal Code of Georgia. Date of passing: 28.04.2006. 
Document number: 2937.

about proportional punishment? The judge was 
robbed of a mechanism that was necessary for 
it. Positive special prevention of punishment? It 
was no longer considered too important. Unfor-
tunately, the provision provided in 2006 remains 
in force to this very day.

CONDITIONAL SENTENCE

Unfortunately, a similar story happened 
with a conditional (suspended) sentence. As 
mentioned earlier, the concept of a conditional 
sentence largely follows the concept of special 
prevention. The original (1999) Criminal Code of 
Georgia, namely §1 of Article 63, indicated that 
a suspended sentence could be imposed if the 
judge decided that it was possible for the of-
fender to re-socialize without actually serving 
the sentence. This is perfectly aligned with pos-
itive special prevention. For example, a person 
was found guilty of theft (§1, Article 177). He/she 
faces imprisonment for a term of one to three 
years. In terms of retribution, it is fi ne to send 
this person to prison for at least one year. Such 
punishment will be perfectly proportionate to 
the goal of retribution. General crime prevention 
will also be eff ective since the deterrence eff ect 
will be present as well. However, from the point 
of view of positive special prevention, there 
may be other opinions. The judge may consid-
er the mitigating circumstances of the case and 
conclude that the off ender would most likely 
be re-socialized if not sent to prison at all. This 
means that no prison sentence will be propor-
tionate to the goal of positive special prevention. 
This usually applies to individuals who have no 
previous criminal record, who cooperate, did not 
have an inherent criminal intent, but were rather 
pushed by circumstances, etc. Such people usu-
ally deserve the opportunity to re-socialize with-
out going to prison. Moreover, the penitentiary 
system is imperfect and does not always provide 
the necessary means for resocialization, espe-
cially for those entering prison for the fi rst time. 
If such people end up in prison, they risk becom-
ing involved in a criminal subculture, which will 
make their resocialization even more diffi  cult. 
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Therefore, having carefully weighed all the pros 
and cons, the judge may tip the scales in favor 
of positive special prevention and impose a sus-
pended sentence.

In 2006, a major amendment was made to 
Article 63.38 Just like the “below the minimum” 
sentence, a plea agreement signed by the par-
ties became a necessary precondition for a sus-
pended sentence. On the one hand, the judge is 
still obliged to impose a proportional sentence. 
But what if he/she considers that any prison 
sentence will be disproportional to one or more 
goals of punishment? If there is no plea agree-
ment signed, he/she is simply powerless because 
he/she has been deprived of the necessary right 
to impose a suspended sentence.39 Once again, 
principles of individualization of punishment 
and proportionality of punishment were disre-
garded. Positive special prevention of punish-
ment was again not considered important. 

Furthermore, it must be noted that during the 
“zero tolerance” period, it was common practice 
to force the accused to sign a plea bargain. More 
often than not plea bargain would include a 
large sum of money to be paid as a fi ne. This was 
almost exclusively a prerequisite for a more le-
nient punishment. People paid money to spend 
fewer years in prison. No surprise that both sus-
pended sentence and “below the minimum” sen-
tence were a fi ne object for such “trades”. Hav-
ing no other choice, people simply bought them 
with money. Most likely, this was precisely the 
original purpose of the amendments discussed 
above. Unfortunately, both these provisions re-
main in force to this very day.

38 Law on Amendments and AddiƟ ons to the Criminal 
Code of Georgia. Date of passing: 28.04.2006. Docu-
ment number: 2937.

39 Guruli, P. (2018). The Judge and IndividualizaƟ on of 
Punishment, pp. 161-172.

CONCLUSION 

Having carefully analyzed the process of re-
vising the legislation in the area of   punishment 
and sentencing, it is fair to note that some radi-
cal provisions adopted during the period of zero 
tolerance in Georgia have indeed been revised. 
For example, the judge was given back his right 
to apply absorption, partial addition, or full ad-
dition in case of cumulative crimes or cumulative 
sentences. This is a signifi cant step in terms of 
the proper individualization of punishment. This, 
therefore, increases the likelihood of a propor-
tionate sentence being handed down. Overall, 
the current approach, although in need of some 
improvement, does contribute to achieving the 
goals of punishment.

Unfortunately, the same cannot be stated 
about suspended sentence and so-called “below 
the minimum” sentence. In both cases, the judge 
is deprived of the necessary right to properly in-
dividualize the sentence. He/she still must im-
pose proportionate punishment, but cannot use 
the tools necessary to do so. This is especially 
true for a suspended sentence. Many fi rst-time 
off enders should be given suspended sentenc-
es to assist their re-socialization. But such an 
opportunity is only limited to those who sign a 
plea agreement with the prosecutor. Undoubt-
edly, such a limitation makes achieving the goals 
of punishment more diffi  cult. Moreover, since a 
general course for revising such issues was an-
nounced, these provisions should have been 
among the fi rst to be revised. Sadly, the problem 
remains unsolved to this day, resembling the 
dark legacy of “zero tolerance”.
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ABSTRACT 

 In the industrial design rights protection regime of IMT-GT ASEAN member countries, there 
are two instruments as a framework, namely TRIPS and the Hague System. The Hague system is 
needed to elaborate on the diff erent mechanisms in simplifying the unifi ed design registration 
process, which simultaneously applies in several member countries. Still, Indonesia, Malaysia, 
and Thailand have not yet completed ratifying the Hague System into national law and have not 
revised the legal regulations regarding industrial design in their countries, respectively. In Indone-
sia, there are still diff erences in the protection concept between what is regulated in TRIPS and the 
substance of the Industrial Design Law regarding fi rst to use or fi rst to fi le, and it still requires do-
mestic registration. This normative legal research concludes the need for harmonization between 
the rules in treaties as a source of international law and national law, so that the clauses in trade 
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cooperation contracts do not confl ict with the 
laws of the respective countries that have rat-
ifi ed them. Unifi cation through the Hague sys-
tem also needs to be supported by expanding 
the scope of provinces implementing the IMT-
GT cooperation project, followed by the strate-
gic policies of each country.

KEYWORDS: Industrial design, IPR, 
Hague, IMT-GT

INTRODUCTION

Indonesia’s commitment to optimizing re-
gional trade cooperation between Indonesia 
and ASEAN countries has been realized through 
the formation of the ASEAN IMT-GT (Indonesia 
– Malaysia – Thailand Growth Triangle) sub-re-
gion since 1993 between the leaders of the three 
countries.1 Until this year, IMT-GT cooperation 
projects have been implemented in real terms, 
including halal industry projects, technology 
industry cooperation, tourism, and industrial 
downstream in IMT-GT rubber cities and digital 
malls in the IMT-GT e-commerce platform.2

Indonesia, Malaysia, and Thailand as WIPO 
member countries which are committed to the 
development of IPR since the promulgation of 
TRIPS are of course also obliged to implement 
the latest developments related to the issue 
of global scale intellectual property protection 
including industrial design which now requires 
ratifi cation of the Hague system since the 1999 
Geneva Act. This was also ordered in the ASE-
AN IPR Action Plan 2016-2025.3 So it is also an 

1 Dayang-Affi  zah, A. M. (2016). Convergence Behaviour 
of Growth Triangle: The Case of IMT-GT. Business and 
Economic Journal 7 (2), pp. 1-6. DOI: <hƩ ps://doi.
org/10.4172/2151-6219.1000205>.

2 Sudirman, A., et al. (2023). Kerjasama Indonesia Ma-
laysia Thailand Growth Triangle dalam Upaya Pemuli-
han Ekonomi Pasca Pandemi Covid-19. Governance 10 
(2), pp. 51-57. DOI: <hƩ ps://doi.org/10.56015/gjikplp.
v10i2.120>.

3 Smith, R.B., et al (2023). Impact of Plurilateral Free 
Trade Agreements on InnovaƟ on: Example of ASE-
AN. Journal of ASEAN Studies 11 (1), pp. 87-110. DOI: 

obligation for all WIPO member countries and 
countries in ASEAN that are committed to the 
ASEAN IPR Action Plan, including Indonesia, 
Malaysia, and Thailand, to take steps to accede 
to the Hague system in their country’s national 
legal system. Apart from being a form of com-
pliance with the results of international treaties 
or conventions, this also plays an important 
role in strengthening regional trade coopera-
tion between the three countries in the ASEAN 
sub-region.

Malaysia and Thailand have shown their se-
riousness in complying with the Hague system 
accession obligations at the Parliamentary lev-
el. So far, the Indonesian government itself has 
planned to accede to the Hague Agreement, al-
though this plan has not yet been realized. The 
Hague System is an international system for 
registering industrial designs managed by WIPO, 
making it easier for WIPO member countries.

The obligation to ratify the Hague Agree-
ment, also known as the Hague Statute or Hague 
System, should be contained in the revision of 
the Industrial Design Law and become a prior-
ity for the work plan of the Directorate Gener-
al of Intellectual Property for the future, but to 
date, no fi nal steps have been taken regarding 
accession to the Hague System. The Hague Sys-
tem, apart from being benefi cial for the indus-
trial sector as registrants, will also be of great 
benefi t to the bureaucracy, especially the Di-
rectorate General of IP in terms of minimizing 
administrative workload, manual data entry, 
inspection, and issuance of industrial design 
certifi cates which were originally the obligation 
of the Directorate General of IP to change to the 
obligation of WIPO cq Bureau International. The 
unifi cation of the Hague system will not only 
clarify registration fees and standards but also 
simplify bureaucratic matters.4

IPR as a part of economic law was included 
in the liberalization of free trade agendas.5 In-

<hƩ ps:/doi.org/10.21512/jas.v11i1.7975>.
4 Andersson, D.E., et al. (2023). Industrial Design Rights 

and The Market Value of Firms. Technological Fore-
casƟ ng and Social Change 196 (5), pp. 1-14, DOI: 
<hƩ ps://doi.org/10.1016/j.techfore.2023.122827>.

5 Zufi kri, Z. (2022). Legal ProtecƟ on of Intellectual Prop-
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donesia, as an active member of WTO and WIPO, 
should become an active compliance country 
in ratifying treaties that are closely related to 
international trade and respect for intellectual 
property as well as ensuring the implementa-
tion of national legal sources resulting from its 
ratifi cation in accordance with WIPO’s strategic 
plan and the ASEAN IPR Action Plan.

Considering the importance of ratifi cation 
of the Hague system in the revision of regula-
tions in the fi eld of industrial design in Indone-
sia as a member country of IMT-GT ASEAN, this 
normative legal research will discuss the prin-
ciple of full compliance in the obligation to rat-
ify the Hague system in Indonesia as a member 
country of IMT-GT ASEAN and how to unify the 
Hague system in encouraging the strengthening 
of IMT-GT ASEAN regional trade cooperation. 
The normative legal research was conducted by 
conducting a literature and conceptual study 
through a statutory approach and a concep-
tual approach to observe the solution for cer-
tain issues.

1. FULL COMPLIANCE 
PRINCIPLE ON THE 
RATIFICATION OF THE 
HAGUE SYSTEM INTO THE 
INDONESIAN NATIONAL 
LAW SYSTEM

Ratifi cation is the offi  cial action of a coun-
try to bind itself to an international agreement 
and statute. It is usually a result of relations de-
veloped between countries in an international 
organizational forum.6 Ratifi cation by Article 1, 
point 2 of Law Number 24 of 2000 concerning 
International Agreements (“UUPI”) is interpret-
ed as a legal act of ratifi cation to bind oneself to 
an international agreement in the form of rati-

erty Rights: What is Urgency for the Business World? 
Jurnal IUS: Kajian Hukum dan Keadilan 10 (1), pp. 12-
25. DOI: <hƩ p://dx.doi.org/10.2 9303/ius.v10i1.940>.

6 MarƟ nez, I., Chelala, S. (2021). Trade Agreements 
and InternaƟ onal Technology Transfer. Review of 
World Economics 157, pp. 631-665, DOI: <hƩ ps://doi.
org/10.1007/s10290-021-00420-7>.

fi cation, accession, acceptance, and approval.7

Indonesia has often ratifi ed internation-
al agreements or international statutes in the 
form of statutory regulations, namely ratifi ca-
tion through acts or Presidential Regulations. In 
the fi eld of IPR itself, Indonesia ratifi ed TRIPs 
for the fi rst time through Law Number 7 of 1994 
concerning the Ratifi cation of the Agreement 
Establishing the World Trade Organization. Rat-
ifi cation is intended to enact the provisions of 
the TRIPs Agreement into national law. The dif-
ferences in the political and legal climate be-
tween local and global will infl uence the enact-
ment of the provisions in TRIPs. Another impact 
of this ratifi cation is to reduce the number of 
IPR violations in Indonesia, especially industri-
al property rights.8

The legal consequence of ratifi cation is that 
it is subject to national law.9 So in ratifying, In-
donesia has directly agreed to the agreement 
of various member countries, even though the 
legal and political climate was diff erent. By rat-
ifying an international agreement it shows the 
political will of Indonesia to be bound and ac-
cept the rights and obligations arising from the 
agreement. Ratifi cation of international agree-
ments in the form of laws was carried out if they 
involved fundamental matters.10

The result of ratifi cation is a general agree-
ment that applies globally among member 
countries of the WTO as international organi-
zations. On the other hand, there may still be 
a mismatch between legal politics in Indonesia 

7 Vienna ConvenƟ on on the Law of TreaƟ es, 1969, ArƟ -
cle 2 (b). U.N.T.S., vol. 1155, p. 331 (hereinaŌ er VCLT).

8 Nabila, D.D., Sanusi, S. (2023). ProtecƟ on for Regis-
tered Trademark Under Indonesian Law and the WTO 
Agreement on Trade-Related Aspects of Intellectual 
Property Rights (TRIPS). Student Journal of Inter-
naƟ onal Law 3 (2), pp. 132-147. DOI: <hƩ ps://doi.
org/10.24815/sjil.v3i2.24121>.

9 Marơ nez-Zarzoso, I., Chelala, S. (2021). Trade Agree-
ments and InternaƟ onal Technology Transfer. Review 
of World Economics 157, pp. 631-665. DOI: <hƩ ps://
doi.org/10.1007/s10290-021-00420-7>.

10 Pop, C.D. (2023). Treaty RaƟ fi caƟ on Law – Empirical 
Study on the Temporal Effi  cacy of the Parliamentary 
Procedure. STUDIA 68 (1), pp. 13 – 42. DOI: <hƩ ps://
doi.org/10.24193/SUBBiur.68(2023).1.1>.



Ci
ta

 Y
us

tis
ia

 S
er

fi y
an

i,a
nd

 o
th

er
s

20 samarTali samarTali dada msoflio msoflio #34,  ივნისი,ივნისი, 2025

www.lawandworld.ge

and the global world.11 It is important for Indo-
nesia to adjust the legal and political climate in 
implementing the TRIPs that must not confl ict 
with the juridical, philosophical, and sociologi-
cal foundations of the Indonesian state.12

Indonesia’s participation in membership of 
international organizations and the ratifi cation 
of international agreements as a form of im-
plementation of Article 96 of Law Number 13 of 
2022 concerning the Second Amendment to Law 
Number 12 of 2011 concerning the Formation of 
Legislation. The formation of legislation does 
not only focus on the material substance but 
also compliance with formal aspects to create 
legal products with integrity.13 Therefore, the 
principle of absolute compliance (full compli-
ance) is the most urgent principle to be imple-
mented in the Hague statute ratifi cation pro-
cess. In eff orts to ratify the Hague Agreement 
and adopt it into national regulations, national 
interests must remain the main focus. The draft 
of the new Industrial Design Bill must be used 
as a barometer for the development of De-
sign Policy.

Full compliance in the context of the law of 
treaties could be translated to the action of ob-
servance, application, and interpretation in ac-
cordance with or not opposed to the framework 
of that treaty. However, there is one conces-
sion provided in the international legal treaty 
regime for the contracting parties in perform-
ing their duties, namely, reservations. It means 
“a unilateral statement, however phrased or 
named, made by a State, when signing, ratify-
ing, accepting, approving or acceding to a treaty, 
whereby it purports to exclude or to modify the 
legal eff ect of certain provisions of the treaty in 

11 Tandungan, E.S., et al. (2021). The Legal Provisions of 
Indonesia Law System on InternaƟ onal Agreements. 
Prosiding The 1st WICSTH, pp. 403-411.

12 Geofrey, M.J.C., Roisah, K. (2020). PatenƟ ng Deal in 
Indonesia: ArƟ cle 20 of the Patent Law in the PoliƟ cal 
PerspecƟ ve of InternaƟ onal Trade Law. Law Reform 
16 (1), pp. 19-31. DOI: <hƩ ps://doi.org/10.14710/
lr.v16i1.30302>. 

13 Astariyani, N.L.G., et al. (2023). PrevenƟ ve and Evalu-
aƟ ve Mechanism Analysis on Regulatory and Legisla-
Ɵ on Reform in Indonesia. Law Reform 19 (2), pp. 248-
269.

their application to that State”.14 Reservations 
then may perform as a way to not be bound by 
the provision of a certain rule of a treaty, and 
therefore not fully comply with the treaty com-
prehensively.15

Specifi cally, the full compliance principle 
emanates from the wording of Article XVI, point 
5 of the Marrakesh Agreement.16 It stated that 
“[n]o reservations may be made in respect of 
any provision of this Agreement. Reservations 
in respect of any of the provisions of the Mul-
tilateral Trade Agreements may only be made 
to the extent provided for in those Agreements 
[...]”. In essence, reservations cannot be made 
to the Agreement, including its Annexes, unless 
provided otherwise.

Annex 1C covers the Agreement on Trade-Re-
lated Aspects of Intellectual Property Rights 
(TRIPs Agreement).17 Concerning industrial de-
signs, it requires contracting states to protect 
designs that are new or original, but not to pro-
tect designs that are diff erent merely by techni-
cal or functional means.18 National laws of the 
contracting state, whether industrial design law 
or copyright law, shall provide requirements for 
obtaining design protection.19 The legitimate 
interests of third parties may be taken into ac-
count in establishing limited exceptions with-
out prejudice to the legitimate interests of the 
owner of the protected design.20 The legitimate 
interests of the owners of the protected de-
sign shall remain primary. Commercial purpose 
usage of the protected design by third parties 

14 VCLT, ArƟ cle 2 (d).
15 Doshi, N.R. (2021). The Law of TreaƟ es with Special 

Focus on EvoluƟ onary InterpretaƟ on of the TreaƟ es. 
InternaƟ onal Journal of Law Management & Hu-
maniƟ es 4 (3), pp.2696 – 2608. DOI: <hƩ ps://doij.
org/10.10000/IJLMH.11741>.

16 Marrakesh Agreement Establishing the World Trade 
OrganizaƟ on, 15.04.1994, 1867 U.N.T.S. 154 (herein-
aŌ er Marrakesh Agreement).

17 TRIPs: Agreement on Trade-Related Aspects of In-
tellectual Property Rights, 15.04.1994. Marrakesh 
Agreement Establishing the World Trade OrganizaƟ on, 
Annex 1C, 1869 U.N.T.S. 299, 33 I.L.M. 1197 (1994) 
(hereinaŌ er TRIPs Agreement).

18 TRIPs Agreement, ArƟ cle 25 (1).
19 Ibid, ArƟ cle 25 (2).
20 Ibid, ArƟ cle 26 (2).
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might be restricted as the owner “have the right 
to prevent third parties not having the owner’s 
consent from making, selling or importing arti-
cles bearing or embodying a design which is a 
copy, or substantially a copy, of the protected 
design” and the protection shall cover at least 
ten years.21 To the TRIPs Agreement, there shall 
not be any reservations made without the con-
sent of other contracting states.22 The legal re-
lationship between contracting states, in terms 
of whether any industrial designs may have le-
gal protection in their respective jurisdictions, 
then, relies on consent. By acting in accordance 
with the said framework, contracting states may 
be regarded as satisfying the fi rst dimension of 
the full compliance principle. 

Another dimension that may demonstrate 
whether contracting states are performing full 
compliance can be seen in the principles used 
in their domestic laws. Law Number 31 of 2000 
concerning Industrial Design fi rmly takes a po-
sition in the ‘fi rst to fi le’ principle. It means that 
designs need to be formally registered before 
they can be protected.23 While it is not expressly 
stated, the TRIPs Agreement does not require 
industrial designs to be registered fi rst to grant 
protection. In other words, it gives off  the im-
pression that the ‘fi rst to use’ approach is taken 
considerably.24 Although Indonesia has ratifi ed 
the TRIPs Agreement,25 the full compliance prin-
ciple is not enforced. The Hague System co-ex-
ists alongside the TRIPs Agreement to provide a 
robust framework for the protection of indus-
trial designs. While the TRIPs Agreement impos-
es obligations on contracting states to provide 
baseline protection, the Hague System lays out 
effi  cient, practical mechanisms for owners to 
secure their design internationally. 

21 Ibid, ArƟ cle 26 (1), ArƟ cle 26 (3).
22 Ibid, ArƟ cle 72.
23 Law Number 31 of 2000 concerning Industrial Design, 

ArƟ cle 3. (hereinaŌ er Law 31/2000).
24 TRIPs Agreement, ArƟ cle 25.
25 SulisƟ aningsih, D., Ilyasa, R.M.A. (2022). The Impact 

of TRIPS Agreement on the Development of Intellec-
tual Property Laws in Indonesia. Indonesia Private 
Law 3 (2), pp.77-88. DOI: <hƩ ps://doi:10.2504/iplr.
v3i2.2579>.

An examination of the legal relationship be-
tween the Hague System and the Indonesian law 
system concerning industrial designs needs to 
be done carefully. Meanwhile, Indonesia has not 
yet ratifi ed the Hague System; it is understood 
that full compliance has not been adhered to. 
There might be hints of the implementation of 
the Hague System in the Indonesian legal sys-
tem, nevertheless.26 The most prominent con-
trast point is on Article 3, which mandates that 
industrial designs must be registered to receive 
legal protection in Indonesia.27 This aligns with 
the need for formal registration, although the 
Hague System allows for international registra-
tion of designs through a single-uniform appli-
cation.28 The latter can streamline the process 
for multiple jurisdictions. Therefore, harmoni-
zation between international agreements and 
national law is required to perform full compli-
ance with the Hague System.

2. INDUSTRIAL DESIGN 
UNIFICATION IN ENCOURAGING 
INTERNATIONAL TRADE 
COOPERATION IN THE IMT-GT 
ASEAN SUB-REGION

The Hague Agreement or the Hague Statute 
from the 1961 Hague Agreement and Geneva Act 
1999 was a system that allows design owners to 
centrally register their designs with a number 
of countries and/or inter-state organizations.29 
This method provides convenience because it 

26 Law 31/2000 in ArƟ cle 1 consƟ tutes the defi niƟ on of 
industrial design and its protecƟ on; ArƟ cle 9 deter-
mines the ten-year validity of the protecƟ on, ArƟ cle 
6 concerns the prohibiƟ on of the unauthorized use, 
reproducƟ on, or distribuƟ on of the design. 

27 Law 31/2000, ArƟ cle 3.
28 Jueptner, E. (2020). The Hague JurisdicƟ on Project – 

what OpƟ ons for the Hague Conference? Journal of 
Private InternaƟ onal Law 16 (2), pp. 247-274. DOI: 
<hƩ ps://doi.org/10.1080/17441048.2020.1766220>.

29 Hartoyo, B., Noor, M.F. (2019). The Hague ConvenƟ on 
1961: SoluƟ on of Foreign Public Document Legaliza-
Ɵ on for Indonesia and ASEAN Member Countries. 
ABC Research Alert 7 (1), pp. 37-47. DOI: <hƩ ps://doi.
org/10.18034/ra.v7i1.249>.
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only passes through one door, one language, 
and one currency and is cost-effi  cient because 
the industrial design right holder does not need 
to apply for registration of his design in several 
other destination countries separately.30 Aim-
ing to develop industrial design products that 
are more varied and have the same clear stan-
dards. This classifi cation was prepared through 
a periodic revision process according to current 
developments by WIPO, as the center for carry-
ing out the administration of the Hague Agree-
ment at the international level.31

The Indonesian government has now pre-
pared a draft Presidential Regulation concern-
ing Ratifi cation of the Statute of the Hague 
Conference on Private International Law, which 
has been submitted by the President to the In-
donesian House of Representatives for discus-
sion since 6 August 2024. Indonesia itself has 
become a member of the HCCH, an intergovern-
mental organization that focuses on the unifi -
cation of international private law with a total 
of 90 member countries, including Malaysia, the 
Philippines, Vietnam, Singapore, and Thailand 
from ASEAN. HCCH membership is also useful in 
resolving cross-border trade disputes and ob-
taining technical guidance to facilitate acces-
sion, thereby providing stronger legal certainty 
in encouraging increased confi dence from in-
vestors and international trade partners.32

Indonesia, Malaysia, and Thailand them-
selves as members of the HCCH have also be-
come members of the ASEAN sub-region as 
IMT-GT, which was offi  cially ratifi ed in 1993 by 
Indonesian President Soeharto, Malaysian 
Minister Tun Dr. Mahathir Mochammad, and 
Thai Prime Minister Chuan Leekpai. IMT-GT has 
strengthened the connectivity of the ASEAN 

30 Indonesian Industrial Design Law fi nal draŌ  bill, 2015 
version, p. 144. 

31 Jorgenson, L., Fink, C. (2023). WIPO’s ContribuƟ ons 
to InternaƟ onal CooperaƟ on on Intellectual Property. 
Journal of InternaƟ onal Economy Law 26 (1), pp. 30-
34. DOI: <hƩ ps://doi.org/10.1093/jiel/jgac049>.

32 Nishitani, Y. (2023). Challenges of Private Interna-
Ɵ onal Law in Asia. The Korean Journal of InternaƟ on-
al and ComparaƟ ve Law 12 (1), pp. 23-56. DOI: <hƩ 
ps://10.1163/22134484-12340186>.

sub-region in economic growth, including the 
green economy trend.33 The green economy in 
recent years prioritized regional economic de-
velopment to reduce disparities and increase 
the competitiveness and welfare of society in 
the territory of the 3 countries as the ASEAN 
sub-region. This is proven by the drastic in-
crease in IMT-GT’s gross domestic income from 
USD 20 billion in 1993 to USD 405.7 billion in 2021.

This IMT-GT collaboration continues to be 
fostered and improved to achieve the 2025 
ASEAN connectivity master plan so that digital 
transformation and creative economic devel-
opment in line with green economy issues and 
SDGs can run optimally, especially as IMT-GT 
has declared a vision to become an integrated, 
innovative region. Inclusive, green, and sus-
tainable in 2036. For this reason, the launch of 
the Joint Business Council (JBC) program was 
launched, which aims to open up opportunities 
for direct trade and investment cooperation 
with a business-to-business concept between 
Indonesia, Malaysia, and Thailand. Various col-
laborative projects, ranging from the creative 
economy sector, including tourism, telecom-
munications, digitalization, special economic 
zones, and renewable energy, to Human Re-
sources (HR) development, for example, include 
the Kuala Tanjung Industrial Estate project.

The creative economy as a trade sector is 
closely related to IPR and cannot be separat-
ed from the other.34 IPR is the basis of rights 
for creative economy business actors, while 
the creative economy itself is a forum for the 
development of innovation and the utilization 
of the moral and economic rights of IPR hold-
ers regarding these innovations, both copy-
right and industrial property rights. Industrial 
property rights were involved in international 

33 KibƟ ah, T.M., Assegaf, S.N.Z. (2024). Recovery of the 
ASEAN Economy Through a Sustainable Tourism Sector 
in the Post-Covid-19. Thammasat Review 27 (2), pp. 
167-196. DOI: <hƩ ps://10.14456/tureview.2024.21>.

34 Soraya, J., Althafzufar., M.A. (2024). Intellectual Prop-
erty Rights ProtecƟ on for Actors in the CreaƟ ve Econ-
omy Based on Intellectual Property Rights Law Num-
ber 28 of 2014 Concerning Copyright. Realism: Law 
Review 2 (1), pp. 39-53. 
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transactions with various manners of transfer-
ring rights.35 Industrial property rights include 
rights to inventions and designs in the form 
of patents, brands, geographical indications, 
trade secrets, industrial designs, and integrat-
ed circuit layouts, as well as protection of plant 
varieties.

Industrial designs as a form of industrial 
property rights have an equally important role 
as brands and patents as objects in interna-
tional trade. International mark registration 
has been made easier since the Madrid Proto-
col was ratifi ed through Presidential Regula-
tion Number 92 of 2017 concerning Ratifi cation 
of the Protocol Relating to the Madrid Agree-
ment Concerning the International Registration 
of Marks, as well as international scale patent 
registration through the application of the Pat-
ent Cooperation Treaty (PCT) mechanism. It 
has been adopted in the regulation of the uni-
fi cation of the international industrial design 
registration system with the ratifi cation of the 
Hague statute, more popularly known as the 
Hague System.

The Hague System makes it easy for com-
panies to extend the protection of their intel-
lectual property across multiple countries.36 It 
allows them to utilize and protect their indus-
trial designs in the global marketplace. Once 
the Hague system is truly realized, it will be an 
attraction for designers to want to register the 
industrial designs they have created. The Hague 
system provides more freedom regarding the 
period of protection that will be obtained by 
the designer. As an illustration, in the Industrial 
Design Law currently implemented in Indone-
sia, the protection is only 10 years, but in the 
Hague system, the protection is 15-20 years, and 

35 Brand, R.A. (2020). JurisdicƟ on and Judgments Rec-
ogniƟ on at the Hague Conference: Choices Made, 
TreaƟ es Completed, and the Path Ahead, Netherlands 
InternaƟ onal Law Review 67, pp. 3-17. DOI: <hƩ ps://
doi.org/10.1007/s40802-020-00152-9>.

36 Heikkila, J.T.S., Peltoniemi, M. (2023). The Changing 
Work of IPR AƩ orneys: 30 Years of InsƟ tuƟ onal Tran-
siƟ ons. Technological ForecasƟ ng and Social Change 
197, pp. 1-23. DOI: <hƩ ps://doi.org/10.1016/j.tech-
fore.2023.122853>.

the protection period can be extended so that 
it does not immediately become public domain. 
Thailand itself has planned to extend the pro-
tection period to 15 – 20 years in the accession 
process, which is still ongoing. The formal re-
quirements and material requirements between 
Indonesia, Malaysia, and Thailand are similar. 
The conditions that must be met before apply-
ing for design registration consist of formal re-
quirements and material requirements. Formal 
requirements are in the form of an obligation to 
provide a written statement including identity, 
along with proof of ownership of the design, a 
replica of the product design, a deed of estab-
lishment of the legal entity, a power of attorney 
if necessary, and proof of payment for registra-
tion. Material requirements in the form of as-
pects of novelty, practicality, and applicability 
are not included in the list of exceptions to ob-
tain industrial design rights, and the creator is 
a subject who has the right to register the work.

Industrial Design registration in Indonesia is 
still a very long process. The application is ad-
dressed to the Directorate General of Intellectu-
al Property Rights for further formality checks. 
All applications that have met formal/admin-
istrative requirements37 will be announced no 
later than 3 (three) months from the date of 
receipt, so that any third party can submit writ-
ten objections covering matters of a substantial 
nature no later than 3 (three) months. Further-
more, to answer the objection, the Industrial 
Design Applicant can also submit an objection 
no later than 3 (three) months. In the event of 
an objection, a substantive examination must 
be carried out, which takes a maximum of 6 
(six) months from the end of the announcement 
date. If the objection is rejected, the party con-
cerned can submit a lawsuit to the Commercial 
Court up to cassation. Objections received can 
be forwarded to the issuance of a certifi cate. 
The issuance of a certifi cate takes a maximum 
of 30 (thirty) days from the end of the period 
given for submitting objections. This means 
that an industrial design certifi cate can only be 
obtained after a total duration of approximately 

37 Industrial Design Law, ArƟ cle 25.
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18 months. Not to mention the costs that must 
be incurred during this relatively long time, so it 
could encourage businessmen to put aside the 
urgency of registering industrial design rights.

Bureaucratic problems that do not save time 
and costs are also experienced by WTO member 
countries, including ASEAN countries and the 
IMT-GT within them. WIPO was trying to facili-
tate the fl ow of international registration with 
the idea that an industrial design right does not 
have to be registered fi rst in the country of ori-
gin of the applicant/creator, following the rules 
of that country of origin and then re-registered 
when the industrial design right is to be devel-
oped in another country. WIPO’s simple step is a 
single registration for an industrial design right 
originating from a country, so that it can legally 
apply not only to the country of origin but also 
internationally at the same time. This scheme 
was later called the Hague system. Indonesia it-
self can choose to become a “Receiving Offi  ce/
Transmitting Offi  ce” or not. If Indonesia choos-
es to become an intermediary offi  ce, Indonesia 
must fi rst be ready in terms of the online sys-
tem and fi ling, because if the Intellectual Prop-
erty Offi  ce in Indonesia does not master it, it 
could slow down the application process. Like-
wise, Thailand and Malaysia.

Referring to the commitment of Indonesia, 
Malaysia, and Thailand to the ASEAN IPR Action 
Plan 2016-2025, where one of the main objec-
tives is the accession of ASEAN member coun-
tries to the Hague Statute, the implementation 
of the Hague System should not be delayed for 
a long time. Indonesia, Malaysia, and Thailand 
have not ratifi ed the Hague Statute. While In-
donesia has reached the stage of drafting the 
Draft Presidential Regulation, Thailand has 
reached the stage of being discussed by Parlia-
ment. As of November 29, 2022, the Thai Parlia-
ment has approved the accession, and it is be-
ing reviewed by the Offi  ce of the Council State 
in Thailand.

In Thailand, the industrial design registra-
tion process begins with a preliminary exam-
ination. If the requirements in the preliminary 
examination are met, an announcement will be 

made to the public that the objection period 
will last for 90 days, followed by a substantive 
examination. Therefore, the total time to car-
ry out the industrial design registration pro-
cess in Thailand is from 16 to 24 months, but it 
may be longer depending on the DIP’s ability to 
process the application and complaints, objec-
tions, and additions that arise during the appli-
cation process.

Thailand has regulated legal protection for 
industrial designs in the Patent Act of Thailand 
1999, BE 2522, as amended by Patent Act (No. 2) 
BE 2535 and Patent Act (No. 3) BE 2542 so that 
with the ratifi cation of the Hague statute, chang-
es should also be made regarding the elimina-
tion of substantive examinations or combin-
ing preliminary examinations with substantive 
examinations to simplify the process, make it 
easier to submit claims, extend the protection 
period as is also being planned by Indonesia in 
the relevant Draft Presidential Regulation. The 
capabilities of the auditor profession registered 
with the Thai Intellectual Property Department 
are also a consideration for Thailand, whether 
to become a Receiving Offi  ce or not.

Malaysia, as an IMT-GT country that has the 
Industrial Designs Act 1996, has published a 
“public consultation paper inviting views on the 
proposed new provisions and amendments to 
the Industrial Designs Act 1996 in 2022”.38 It is a 
part of the practice of compliance with the ASE-
AN IPR Action Plan 2016 – 2025. The Hague Stat-
ute should be adopted as amendments to the 
Industrial Designs Act after the Hague Statute 
is ratifi ed in Malaysia. Regarding the accession 
process of international agreements, there are 
two special laws in Malaysia as a guideline to 
ratifying international agreements and the ap-
plication in business relations between coun-
tries, namely the Malaysian Arbitration Act 2005 
and the Reciprocal Enforcement of Judgment 
Act 1958.39

38 Wahyuningtyas, S.Y., Giovannus, D. (2024). Chapter 
22: IPRs ArbitraƟ on in Indonesia and South-East Asia. 
Research Handbook on Intellectual Property Rights 
and ArbitraƟ on. Elgar Online Publisher, pp. 419-439.

39 Othman, E., et al. (2021). Malaysia: Malaysian Per-
specƟ ves on the Hague Principles, Oxford InternaƟ on-
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The increasing impact of international 
agreements on national legal systems has had 
the eff ect of unifying economic cooperation.40 
The joining of IMT-GT with the accession to the 
Hague statute will make it easier for industrial 
design owners and companies from the three 
relevant countries to obtain protection for their 
industrial designs in many countries or re-
gions using one international application with 
minimal formalities, thereby increasing com-
petitiveness in the global market and mutual 
benefi ts in international trade cooperation ac-
tivities that exist between the three countries. 
Examples of IMT-GT business collaboration in 
the realm of creative industry and IPR that are 
already underway include the assimilation pro-
gram of Malay culture and Riau culture in the 
form of modifi cations to Malay cultural prod-
ucts, both in the context of copyright designs 
and industrial design contexts which have also 
been processed according to market tastes 
accompanied by optimizing the use of digital 
platforms for marketing on an international 
scale.41 Likewise, Lampung has succeeded in 
developing a digital economic ecosystem re-
lated to IMT-GT.42 The halal industry program is 
also one of the IMT-GT programs that has been 
successfully implemented.43 Therefore, both the 
Governments of Indonesia, Malaysia and Thai-
land should make accession to the Hague stat-
ute a priority in regulating industrial design in 
the future as a form of compliance with the 1961 
Hague Agreement and the ASEAN IPR Action 

al Law Series, p. 598.
40 Baimurratov, M., et al. (2024). Research on the Impact 

of InternaƟ onal Agreements and Standards on NaƟ on-
al Legal Systems and Legal Order. Amazonia InvesƟ ga 
13 (74), pp. 90-102. DOI: <hƩ ps://doi.org/10.34069/
AI/2024.74.02.8>.

41 Nurdin, M., et al. (2022). Urbanizing the Regional Sec-
tor to Strengthen Economy and Business to Recover 
from Recession (1st ediƟ on), Routledge Publisher, p. 7.

42 Wiranata, I.J., et al. (2020). Lampung Province e-Com-
merce PotenƟ al in Facing IMT-GT 2020. Prosiding The 
1st IC-ASEAN, p. 327.

43 Chandra, R., et al. (2024). Halal Industry Development 
in Indonesia – Malaysia – Thailand Growth Triangle 
(IMT-GT): An Analysis of Islamic Diplomacy in Enhanc-
ing Regional CooperaƟ on and Economic Develop-
ment, IconiƟ es 2, pp. 234-249.

Plan, as well as to increase international trade 
collaboration between the three countries as 
sub – IMT-GT. This may support the implemen-
tation of economic benefi ts for their Special 
Border Economic Zone (SBEZ). IMT-GT itself cur-
rently covers implementation in 32 provinces, 
namely 8 provinces in Malaysia, 14 provinces in 
Thailand, and 10 provinces in Indonesia.44 Both 
governments have a hope that in the future it 
will be expanded to other provinces in the ter-
ritories of these three countries in line with ef-
forts to strengthen regulations in the business 
sector through the ratifi cation of the Hague 
system into national legal products which of 
course will then be followed by other strategic 
policy steps in the business sector.

 

CONCLUSION

 Ratifi cation of the Hague system was ur-
gent to be implemented in Indonesia, Malaysia, 
and Thailand as fellow WIPO and WTO member 
countries. It was an implementation of the full 
compliance principle of international treaties 
that not only serves as a form of compliance 
through TRIPS, the 1961 Hague Agreement, and 
the 1999 Geneva Act, but also as a manifesta-
tion of Indonesia’s commitment to complying 
with the ASEAN IPR Action Plan. The substance 
of the Industrial Design Bill which will adopt the 
Hague system mechanism must not ignore the 
legal rights and choices of parties entering into 
industrial design contracts in the international 
scope so that harmonization between interna-
tional agreements and national law is required 
without ignoring the application of the principle 
of full compliance in the accession process until 
application of the legal rules resulting from its 
accession.

The unifi cation of industrial design registra-
tion has great benefi ts for simplifying industri-
al design registration and reducing the burden 

44 Haas, M., (2022). Building Growth Areas in Asia for 
Development and Peace. Jadavpur Journal of Inter-
naƟ onal RelaƟ ons 26 (1), pp. 7-42. DOI: <hƩ ps://doi.
org/10.1177/09735984221081559>.
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on government bureaucracy. The implementa-
tion of the Hague system can encourage the 
creation and registration of industrial designs 
in Indonesia, Malaysia, and Thailand, and has 
implications for increasing trade cooperation 

between them and expanding the scope of 
provinces or districts implementing IMT-GT co-
operation projects, which must be followed by 
strategic policy steps.
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ABSTRACT 

  The fi nancial crisis and its consequences on households have led 
the judge to strengthen borrower protections in terms of granting 
credit. Whether these are granted to professionals or to non-profes-
sionals, this is how the concept of uninformed borrower and the duty 
to warn gradually emerged໬

The result of hesitant jurisprudential developments, the duty to 
warn is not applied in the same way depending on the status of the 
borrower. Therefore, it must be about the legal frameworks.

If it appears that the bank’s warning commitment comes into 
confl ict with the bank’s principle of non-interference in the client’s 
aff airs, then in reality its intervention in this obligation is primari-
ly through the elaboration a plan and technical support in the form 
of warnings, which consists of exercising caution in accordance with 
what is contained in banking practices.

It imposed new obligations on the banker in granting credit, since 
he was successively subject to the obligation to inform, then to the 
obligation to advise to guide the borrower, and fi nally to the obliga-
tion to warn, thus giving the bank an active role. Based on this infor-
mation, the following question arises: What are the legal controls to 
comply with the warning, the violation of which entails the bank’s 
liability?

KEYWORDS: Bank, Duty to warn, Uninformed borrower, 
Customer, Case law, Risks
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INTRODUCTION

The banking sector is one of the most im-
portant pillars of the economy. The credit func-
tion is also considered the most important of 
all, given its role in generating profi ts for banks 
in particular and for the economy in general. 
While the credit function of banks contributes 
to economic development by fi nancing vari-
ous projects, it is also a fundamental factor 
in economic collapse, as it involves assuming 
risks that cause banking crises that threaten 
the stability of the country’s banking and fi nan-
cial sector.

Although banks are committed to uphold-
ing high ethical standards in the distribution of 
credit, they can behave in ways that violate le-
gal or customary requirements, making this pro-
cess an opportunity to violate their obligations.

The fi nancial crisis and its aftermath have 
led to the strengthening of borrower protection 
measures regarding credit, whether granted to 
professionals or non-professionals. This is how 
the concept of the unsophisticated borrower 
and the banks’ obligation to warn gradually 
emerged. The bank’s duty to warn arose from 
a fi rm desire to make credit less risky for the 
borrower, since the latter does not enter into 
a contract with the bank on an equal footing, 
and thus to restore a fair balance between 
the parties.

Within the framework of the bank’s duty to 
warn, the constructive role of the judiciary in 
the name of good faith and fairness, and its im-
pact, were manifested by the legal recognition 
of the bank’s obligation to warn the borrower, 
the guarantor, and the investor.

It imposed new obligations on the banker 
in granting credit, since they were successively 
subject to the obligation to inform, then to the 
obligation to advise to guide the borrower, and 
fi nally to the obligation to warn, thus giving the 
bank an active role.

Based on this information, the following 
question arises: What are the legal controls for 
complying with the duty to warn, the violation 
of which entails the bank’s liability?

To address this issue, we will adopt a de-
scriptive and analytical approach, analyzing 
relevant legal texts. We will also use a compar-
ative approach, drawing on French case law ad-
dressing the topic.

To address this issue, we will divide our re-
search into two areas. In the fi rst area, we will 
address the subjectivity of the bank’s customer 
warning obligation, and in the second area, we 
will address the scope of the warning obligation.

1. THE BANK’S OBLIGATION TO 
WARN ITS CUSTOMERS

The bank’s commitment is to warn of the 
natural consequences of the eff ectiveness of 
legal thinking by keeping pace with modern sci-
entifi c and technological developments, thus 
working to achieve eff ective protection of cus-
tomers by warning them of the dangers that 
may arise from banking operations.

1.1. The concept of the bank’s 
obligation to warn

The bank’s duty to warn is defi ned as a pre-
ventive measure aimed at assisting the custom-
er by warning them and drawing their attention 
to enable them to protect themselves against 
perceived risks.1

It is also referred to as a “subsidiary obli-
gation for one party to warn the other party or 
draw their attention to certain circumstances 
or information, to inform them of the material 
or legal risks surrounding or arising from this 
contract”.2

Thus, the bank must warn its customers by 
any means if certain fi nancial activities indicate 
that they are unable to repay the borrowed 

1 Khalifi , M. (2011). Commitment to Electronic Media 
and Transparency in E-Commerce. Policy and Law 
Notebooks, University of Ouargla, 3 (4), p. 206.

2 Zarwaq, A. (2018). ProtecƟ on of Bank Customers in 
Algerian Law. PhD Thesis, Faculty of Law and PoliƟ cal 
Science, Mouloud Mammeri University, Tizi Ouzou, Al-
geria, p. 180.
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money. Similarly, if the customer’s activities are 
suspicious, dangerous, or present negative as-
pects, the bank must warn them not to carry out 
these activities.3

Banks take the form of a warning if the situ-
ation leads to this, and the bank or credit bro-
ker must warn of the risks of the transaction, 
explaining its expected risks. The lender, there-
fore, warns the faithful and prudent borrower 
about their fi nancial capacity and the debt risks 
associated with granting loans.4

To assist the borrower, the French Court of 
Cassation included in its ruling of July 12, 2005, 
the bank’s obligation to provide a warning, 
based on an analysis corresponding to the bor-
rower’s repayment capacity.5

The French courts have also demonstrated 
their contribution to the inclusion of this obli-
gation and the clarifi cation of its characteristics 
by issuing two other decisions: The fi rst ruling 
handed down by the French Court of Cassation 
on June 29, 2007, determined the right to bene-
fi t from the obligation to notify a borrower who 
has not provided notice.6

The second ruling handed down by the 
French Court of Cassation on May 31, 2011, clari-
fi ed that a professional is not necessarily a risk-
averse borrower.7 A pharmacist or a business 
manager is, therefore, not, by right, a person 
who is informed about fi nancing.8

Thus, the bank must inform the borrower of 
the risks associated with the loan, taking into 
account that the bank’s obligation to notify falls 

3 Mughbghab, N. (2009). The Principle of Non-Liability 
of the Bank DistribuƟ ng Credits and Its ExcepƟ ons. 
Al-Halabi Legal PublicaƟ ons, Beirut, Lebanon, p. 137.

4 Heisser-Vernet, J-M. (2014). Banks and the granƟ ng of 
credit: from advice to warning. Experts, no (14), p. 27, 
states: “Takes [at banks] the form of an alert: If the 
situaƟ on leads to it, the banker or credit intermediary 
must warn of the dangers of the operaƟ on, detailing 
its foreseeable risks”.

5 Court of CassaƟ on, Civ.1er, July 12, 2005, Jurisdata 
2005-029447.

6 Court of CassaƟ on, Mixed Chamber, June 29, 2007, Ju-
risdata 2007-039908.

7 Court of CassaƟ on, Com., May 31, 2011, Jurisdata 
2011-010665; Court of CassaƟ on, Civ.1er, April 25, 
2007, n°06-15.258.

8 Heisser-Vernet, J-M. op.cit, p. 27.

on the borrower even if another bank has pre-
viously notifi ed them. Adherence to a warning 
can be equated with negative advice, not doing 
something accompanied by an explanation of 
the dangers, or simply the problems that could 
be faced if the advice is not followed.9

1.2 The distinction between 
the obligation to warn, the 
obligation to inform, and the 
obligation to advise

The obligation to inform diff ers from the 
obligation to warn, as the latter aims to draw 
attention to or bring to the attention of the oth-
er contracting party a negative impact on the 
contract, or on the subject matter of the con-
tract, which involves a danger or risk of which 
the other party must be warned.10 The informa-
tion commitment requires neutral, objective, 
and general information that includes only the 
conditions of the requested service, without 
addressing the question of the suitability or 
otherwise of that service.11 This means that this 
transfer process takes place without the bank’s 
intervention. It consists of transmitting raw in-
formation in its simplest form, without any in-
tervention from the bank.12

The eff ectiveness of warnings regarding 
bank loans is achieved when the expected or 
likely risks of entering into these transactions 
are identifi ed, risks that the customer might 
reject if they were aware of them. Conversely, 
the bank’s reluctance to explain these risks and 
warn of their dangers constitutes a breach of its 
duty to warn.13

9 Boukhrs, A. (2017). ObligaƟ on to Warning in Bank 
Credit Contracts. Legal and PoliƟ cal Studies, University 
of Boumerdes, Algeria, 2 (1), p. 125.

10 Rafi ka, B. (2018). ObligaƟ on to Inform Consumers in 
the Field of Bank Loans. Policy and Law Notebooks, 
University of Kasdi Merbah, Ouargla – Algeria, 10 (10), 
p. 14.

11 Boukhrs, A.A. Op. cit, p. 125.
12 Misqawi. L.O. (2006). Banking Responsibility in Finan-

cial Credit. Al-Halabi Legal PublicaƟ ons, Beirut, Leba-
non, p. 169.

13 Rafi ka, B. op. cit., p. 14.
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If the obligation to advise and guide is con-
sidered a positive act, the bank is entitled to 
provide its client with whatever is convenient 
for them, and the client is free to follow this 
advice or not, to remain in compliance with 
the bank’s instructions. However, the situation 
must be changed, and the obligation to advise 
and guide must be replaced by the obligation to 
warn, which the bank imposes on its client if it 
discovers the existence of unavoidable errors.

The essence of the obligation to advise is 
that the bank must align the raw information 
at its disposal with the client’s objective in the 
fi nancing.14

Compliance with the warning entails legal 
consequences that are contrary to the obliga-
tion to advise and guide. While it is up to the 
client to choose whether to follow the bank’s 
advice and guidance, the situation is diff erent 
regarding the obligation to warn: the client is 
not free to choose whether or not to comply. 
Rather, they must do what is requested, as 
failure to comply with this obligation could re-
sult in risks.

However, if the customer fails to respond, 
the bank has the right to take any precautions 
it deems appropriate, including stopping or re-
ducing the credit or refusing any increase in it.15

In some cases, the bank’s obligation is not 
limited to informing its consumer client, but it 
must also off er them the optimal solution for 
their needs. In other words, its obligation goes 
beyond mere information and includes the 
need to explain the most appropriate course 
of action. This involves advising the client on 
whether or not to enter into the contract, or on 
adopting a particular position. In this case, the 
bank is positively infl uencing the formation of 
its borrowers’ opinions.

Regarding compliance with the warning, this 
is negative advice intended to draw attention to 
the possible consequences of failure to comply 
with the advice provided. However, the obliga-
tion to warn is considered less stringent than 
the obligation to advise, as it does not involve 

14 Misqawi, L.O. op.cit, p. 169.
15 Mughbghab, N. Op.cit, pp. 136-137.

guiding the contracting party as to the intended 
objective. The second obligation is more strin-
gent, requiring, in addition to warning the cli-
ent about the risks of the transaction to be con-
cluded, more specifi c and detailed advice than 
the warning. 

Accordingly, the criterion for distinguishing 
between the previous obligations is the risk 
criterion, which determines the degree of inter-
vention required by the professional, where the 
obligation to warn is considered a strict obliga-
tion to inform, and if the risk decreases, then we 
are dealing with a simple obligation to inform, 
and with the increase in the degree of risk, the 
degree of the required obligation increases.16

2. THE EXTENT OF THE 
BANK’S OBLIGATION TO WARN 
ITS CUSTOMERS

Based on the French Court of Cassation’s 
decision issued on April 22, 2017, which defi ned 
the scope of a bank’s obligation to warn the 
borrower, and its confi rmation that this obli-
gation is limited and determined according to 
two basic criteria: one related to the borrower’s 
status, and the second related to the borrow-
ing risks.17

2.1 Professional status of 
the borrower

The obligation to warn is closely linked to 
the borrowing client, and its scope is there-
fore determined by their status. On this basis, 
French courts have distinguished between in-

16 Rafi ka, B. Op.cit, p. 14.
17 Court of CassaƟ on, Civil Commercial Chamber, April 

20, 2017, 15-16.316, unpublished, provides that: “The 
obligaƟ on to warn a credit insƟ tuƟ on with regard to 
an uninformed borrower before granƟ ng him a loan 
only concerns the adaptaƟ on of the loan to the fi nan-
cial capaciƟ es of the borrower and the risk of indebt-
edness resulƟ ng from its granƟ ng, and not the risks of 
the fi nanced transacƟ on”; Court of CassaƟ on, October 
11, 2011, no. 10-19091.
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formed and uninformed clients, with the bank’s 
obligation to warn only the latter. An informed 
client is one who has repeatedly demonstrated 
their knowledge of the fi nancial markets. This 
is considered an informed client, and the bank 
has no obligation to warn them.18

The person who provides the warning is also 
the one who possesses the necessary skills to 
assess the content, scope, and risks associated 
with the loans granted by the bank.19 The French 
Court of Cassation once again confi rmed in a 
ruling handed down on March 18, 2014, that the 
person who provides a warning is not subject to 
the bank’s obligation to warn.20

Thus, among borrowers, French law has dis-
tinguished between informed and uninformed 
borrowers and has reserved the obligation to 
warn only to uninformed individuals. French 
case law has gradually developed criteria for 
considering and classifying a client as a high-
risk borrower. The warning obligation only ap-
plies to uninformed borrowers and guarantors; 
it is therefore up to credit institutions to verify 
the borrower’s status to determine whether or 
not they are subject to the warning obligation.

In this regard, the French Court of Cassation 
confi rmed on November 19, 2009, that credit 
institutions must prove that the borrower was 
warned and was not required to benefi t from 
the duty to warn.21

Professional standards are also taken into 
account, as executives or managers cannot 
benefi t from the duty to warn, and it has been 
ruled that a doctor cannot benefi t from the 
duty to warn.22

In this case, the bank granted a loan to a 
professional partnership composed of a doctor 
and two partners. Then, as the partners were 

18 Cass.com., November 9, 2010, No. 09-69.997, F-D: Re-
view of banking and fi nancial law, Juris Data No. 2010-
020804.

19 Cass.1er Civ., November 28, 2012, n°11-26.477.
20 Cass.com., March 18, 2014, no. 12-28.784, Magniem 

C/sté BNP Paribas.
21 Cass.com., November 19, 2009, n°07-21.382: Juris 

Data: n° 2009-050333.
22 Cass.com., May 26, 2010, n°562, 08-10.274: Juris 

Data: n° 2010-007391.

prohibited from practicing, the bank granted 
another loan to the doctor. Due to the expira-
tion of the deadline, the bank called the doc-
tor to pay.

The doctor sued the bank for breaching his 
duty to warn, and the Toulouse Court of Appeal 
found that the doctor was a knowing borrow-
er. The Court of Cassation upheld the Court of 
Appeal’s fi ndings, fi nding that “the doctor, a 
high-level medical specialist, could not have 
been unaware of the risks inherent in the trans-
actions he had undertaken. He had gained ex-
perience with the fi rst loan taken out over the 
past three years and was better placed to as-
sess the prospects for the development of his 
professional activity and, consequently, his 
repayment capacity”. The Court of Cassation, 
therefore, considered that the Toulouse Court 
of Appeal’s decision was legally justifi ed.

We also add that when two people borrow 
from a bank, the prudential nature of the loan 
is assessed individually for each of them, and 
the bank cannot be exempted from its duty to 
warn of the presence of an informed person on 
the borrower’s side, whether a third party or a 
party23. Furthermore, the French Court of Cas-
sation has clarifi ed that it is up to the lending 
institution to determine whether the borrower 
was aware or not.24 The status of a borrower, 
whether aware or not, of a registered company 
is assessed by the person of its manager.25

It should be noted that a manager may be 
considered unwarned, and the bank is obligat-
ed to warn him/her in exceptional circumstanc-
es, such as in the absence of experience or per-
sonal expertise in the fi eld of credit.26

The French Court of Cassation has held that 
a person who owns 80% of the capital of the 
project, which is the guarantor, and who is a 
manager, must be considered warned.27

23 Cass.1er Civ., April 30, 2009: JCPE 2009.
24 Cass.com., November 17, 2009: Juris Data: n° 2009-

050458.
25 Cass.com., May 22, 2013, n°11-20.398: Juris Data: n° 

2013-010117.
26 Cass.com., April 11, 2012, n°446, 10-25.904: Juris 

Data: n° 2012-007024.
27 Court of CassaƟ on, Joint Chamber, June 29, 2007, 05-
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Thus, a client who holds a senior position in 
a company or has a regular income can easily 
be viewed as someone who regularly conducts 
banking transactions and is therefore presumed 
to be a warned client.

The French Court of Cassation also relied on 
the criterion of knowledge and experience in 
the fi nancial fi eld as a criterion for determin-
ing his/her status. It held that the execution 
of a similar transaction several years prior and 
repeated practice in the stock market entail 
the person performing it being considered a 
warned client.28

The most appropriate criterion for achiev-
ing the required protection for the client and 
distinguishing between warned and unwarned 
clients is the degree of experience in the fi nan-
cial fi eld. This allows professionals and others 
to benefi t from the obligation to warn, depend-
ing on the circumstances of each case.

2.2 Risks in banking operations

Credit risk is determined based on a person-
al criterion. If, at the time the loan is granted, 
it appears that the loan is not suitable for the 
client’s fi nancial situation, either because it 
represents a signifi cant fi nancial burden or be-
cause their sources of income are unstable, the 
bank must warn the client to avoid liability.

To fully fulfi ll this obligation, the bank must 
not rely solely on the information and data pro-
vided by the client regarding their fi nancial sit-
uation, as the client could provide false infor-
mation to obtain credit. It must inquire about 
the client’s fi nancial situation and their ability 
to pay the monthly installments within the al-
lotted time before granting credit. If the bank 
determines that the loan is not restrictive and 
does not carry any risk, it has no obligation to 
the borrowing client, regardless of their situa-
tion, and therefore, its liability is not incurred 
in this case.

21.104; BulleƟ n 2007, Joint Chamber, No. 7.
28 Cass.com., January 12, 2010, no. 08-17.956, Juris 

Data: no. 2010-051089.

We can draw inspiration here from the case 
of Mr. and Mrs. Hoareau, where a credit insti-
tution, by notarial deed dated October 23, 
2001, granted a loan of €76,224 to Mr. and Mrs. 
Hoareau to obtain a cash fl ow loan.

Later, believing that the bank should not 
have granted them such credit without warning 
them of the risks of the transaction, the couple 
fi led a lawsuit against the bank seeking com-
pensation for their loss. However, the Rennes 
Court of Appeal dismissed the case in a judg-
ment handed down on January 11, 2008.

The Hoareaus then fi led an appeal. They 
criticized the Court of Appeal, which recognized 
their status as unsophisticated borrowers, for, 
fi rstly, not having verifi ed whether the warning 
obligation had been complied with, and sec-
ondly, for not having investigated whether the 
credit institution had done so. In other words, 
it seriously examined the borrowers’ actual fi -
nancial capacity without focusing solely on 
their salaries.

The couple’s appeal was dismissed by a de-
cision of the Commercial Division of the French 
Court of Cassation on July 7, 2009.29 The Court of 
Appeal ruled that, after noting that the monthly 
loan payments amounted to €1,510.41, the bor-
rowing couple owned the property and that Mr. 
Hoareau’s income had increased by September 
1, 2001, to €3,811 per month, while his wife’s sal-
ary was €1,226.

The appeal judges also noted that Mr. 
Hoareau’s redundancy in October 2002 and his 
subsequent divorce were the cause of their fi -
nancial diffi  culties.

Thus, for the French Court of Cassation, 
these investigations demonstrated that “on the 
date the contract was entered into, the credit 
was appropriate for the borrowers’ fi nancial ca-
pacity and the debt risks arising from the grant-
ing of this loan”. It follows that the bank, “in 
the absence of such a risk, had no obligation to 
warn them”, and the Court of Appeal therefore 
legally justifi ed its decision.

29 Cass.com., July 7, 2009: Hoareau and others v. Société 
Crédit Lyonnais – Appeal no. 08.13.536 D – Dismissal 
(C. app. Rennes, January 11, 2008) – gr. no. 735P+B.
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For information, the duty to warn is defi ned 
as the professional’s duty to draw the atten-
tion of the person entering into a contract with 
them to the negative aspects of the contract or 
its purpose.30 Thus, in the context of a loan, the 
banker must inform his client of the risks of the 
planned transaction, that is to say the risk of 
not being able to meet the deadlines due to in-
suffi  cient income and fi nancial solvency.

However, in this case, the term “unin-
formed”, which was not challenged in this case 
by either the Court of Appeal or the Court of 
Cassation, takes on particular signifi cance. All 
the decisions rendered to date imply that the 
borrower classifi ed as uninformed, or the ordi-
nary person, i.e., considered to be insuffi  ciently 
informed of the prior transaction, is the credi-
tor of this obligation to notify.

Credit institutions face risks related to the 
possibility of debtor insolvency. The recovery of 
borrowed funds is threatened when the latter 
encounter fi nancial diffi  culties. Therefore, to re-
duce these risks, banks conduct a number of in-
quiries before granting a loan to assess the risk.

First, the borrower is interviewed and must 
provide various written information to assess 
their fi nancial capacity. In addition, the Foun-
dation obtains information through documents 
whose publication is required by law. The trade 
register, companies, and accounting documents 
therefore constitute a particularly reliable 
source of information, particularly when the 
accounts are subject to audit by the statutory 
auditor. In addition, the bank may be required 
to access certain fi les held by the Banque de 
France, such as individual loan repayment 
statements. However, for loans granted for large 
amounts for professional use, the credit institu-
tion may require its clients to conduct specifi c 
investigations, particularly by an audit fi rm.31

On this basis, the French Court of Cassation 
ruled on July 3, 2012, that since the borrower 

30 Fabre-Magnan, M. (1992). On the obligaƟ on to pro-
vide informaƟ on in contracts. Essay on a theory, LGDJ, 
nos. 11 and 467.

31 Gavalda, C., Stouffl  et, J., Banking Law, Litec, 2008, 7th 
ed., no. 497.

had not claimed that his pledge was dispropor-
tionate to his resources and assets, the Poitiers 
Court of Appeal was not required to determine 
whether he qualifi ed as an unsophisticated 
borrower.32

CONCLUSION

Considering that the obligation to warn aims 
to ensure more eff ective client protection than 
a specialized professional bank, by requiring 
the latter to intervene in the client’s aff airs to 
warn them of the risks surrounding the bank-
ing process.

Among the fi ndings we have reached:
 ● Not every professional is necessarily a 

risk advisor. The most appropriate cri-
terion for ensuring the required client 
protection and distinguishing a risk ad-
visor from a non-specialized advisor is 
the degree of experience in the fi nan-
cial fi eld. This is evident from the con-
fl icting decisions of the French Court 
of Cassation. It is worth noting that the 
Franco-Algerian legislature and judiciary 
have not adopted the criterion of distin-
guishing between an informed and an 
uninformed client;

 ● If the bank’s commitment to warnings 
appears to confl ict with the principle of 
non-interference in the client’s aff airs, 
then in reality, its intervention in this 
commitment is achieved by implement-
ing a plan and providing technical sup-
port in the form of warnings, which trans-
lates into the exercise of due diligence in 
accordance with banking practice;

 ● Like the obligation to inform and the ob-
ligation to advise, the obligation to warn 
is only one part of the general obligation 
of prudence and diligence, and may oc-
cur before the conclusion of the contract 
or during its execution. We also recom-
mend that the Algerian legislator, to pro-
tect the borrowing consumer, enact legal 

32 Cass.com., July 3, 2012, no. 11-33.665.
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provisions to determine the controls on 
the obligations of banks, in particular 
the warning obligation, by specifying to 
what extent the status of the borrower 
is verifi ed (warned or not), and by spec-
ifying to what extent the loan granted 

is suffi  cient, not onerous, concerning 
the fi nancial capacity of the borrower, 
to exclude the liability of the bank due 
to the absence of a warning obligation 
on its part.
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ABSTRACT 

  Medical civil liability has attracted signifi cant attention from re-
searchers due to the issues it raises, especially those related to the 
use of modern practical, medical, and biological means in treatment 
and diagnosis. This study aims to analyze the eff ectiveness of tradi-
tional civil liability rules in compensating for damages resulting from 
the use of genetic engineering in the medical fi eld, focusing on Alge-
rian and comparative legal systems.

The study fi nds that the current judicial mechanism of fault-pro-
viding compensation is not suffi  cient now to satisfy the demands of 
modern medical risks, and therefore, there should be new models 
of compensation refl ecting the peculiar nature of medical liability 
and reinforcing and supplementing judicial protection of patients 
harmed by modern medical procedures. In addition, this research 
takes into account future ethical challenges in genetic use and ad-
dresses alternative models of compensation being proposed in other 
jurisdictions. The study points towards the need for urgent legislative 
reform that balances.

KEYWORDS: Compensation system, Medical liability, Civil 
liability, Genetic engineering
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INTRODUCTION

The technology has become essential in 
medical and therapeutic research, a landmark 
in modern science, particularly in gene therapy 
and early disease detection, rather than detec-
tion at an advanced level.

Yet whereas these technologies are bringing 
enormous benefi ts, their increasing use expos-
es patients to risk from therapeutic or exper-
imental treatments with unanticipated physi-
cal health eff ects in the long term. On the one 
hand, they appear to be off ering cures for diffi  -
cult-to-treat diseases; on the other, they raise 
serious legal and ethical concerns.

Their use can, in some cases, cause physical 
or psychological harm to patients. This reality 
makes it necessary for there to be a strict legal 
framework to control their use—a framework 
that honors bodily integrity and protects indi-
viduals against harm.

In such an event, the intervention of phy-
sicians using genetic engineering to diagnose 
and cure patients becomes more complex. Phy-
sicians can, by negligence or failure to proper-
ly use such means, cause harm to the patient, 
thereby incurring liability under law.

Thus, this study aims to explore the scope 
of civil medical liability that has emerged due 
to genetic engineering being applied in clin-
ical practice. It focuses on the legal nature of 
liability and compensation processes for re-
sulting harm. 

This study will examine the regulation need-
ed to oversee the use of genetic technologies 
in medicine, along with how liability for genetic 
injury diff ers from traditional medical liability.

Based on the foregoing, this research paper 
seeks to address the following core question: 
What are the distinctive characteristics of civil 
medical liability arising from the use of genet-
ic engineering, particularly concerning its legal 
nature and the rules governing compensation?

To answer this question, the research will 
take a deductive analytical path, founded upon 
the interpretation of the relevant legal docu-
ments that determine the nature of civil medi-

cal liability and the clarifi cation of the technol-
ogies of genetic engineering and their fi elds of 
application.

The research will also analyze the legal pre-
cepts that govern the compensation of damage 
resulting from the use of these technologies.

1. GENETIC ENGINEERING 
BETWEEN MEDICAL 
BENEFITS AND REGULATORY 
CONSTRAINTS

Scientists deciphering genetic codes during 
the technological revolution have enhanced our 
understanding of organism traits and disease 
causation. The breakthrough led to the treat-
ment of genetic diseases through gene therapy, 
and euphoria and alarm swept scientifi c circles. 
Although some see enormous potential for hu-
mankind, others worry about misuse. 

1.1. The medical applications of 
genetic engineering

Scientifi c advances in medicine, genetics, 
and biology have led to the discovery of inno-
vative techniques that have opened vast new 
horizons, particularly in the areas of genetic di-
agnosis and gene therapy.

1.1.1. The role of genetic 
engineering in disease diagnosis
Pre-marital testing can identify carriers of 

genetic mutation and assess the risk of passing 
it on to the child, and enable couples to make 
informed decisions regarding reproduction, 
reducing the chance of inherited illness. Sim-
ilarly, prenatal testing can reveal fetal genet-
ic abnormalities,1 allowing parents to prepare 
medically—yet it also raises moral concerns 
surrounding selective abortion, thus requiring 

1 Al-Bouaichi Al-Kilami, F. (2011). Medical ExaminaƟ ons 
of Spouses Prior to Marriage – Their Legal Bases and 
ObjecƟ ves (1st ed.). Dar Al-Nafaes for Publishing and 
DistribuƟ on, Jordan. p. 140.
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comprehensive ethical counseling. In the con-
text of IVF,2 preimplantation genetic diagnosis 
(PGD) permits the selection of embryos free 
from genetic disorders, signifi cantly improv-
ing healthy pregnancy outcomes for high-risk 
families.3

Yet, such breakthroughs are accompanied 
by profoundly ethical issues. Disclosure of ge-
netic information can amount to an invasion 
of privacy and expose individuals to the risk of 
discrimination in the work environment or un-
der insurance policies. To prevent this, robust 
legal protection is required to ensure that in-
dividual rights are protected while ensuring 
that the utility of genetic technologies is bal-
anced against the values and moral principles 
of society.4

1.1.2. The role of genetic 
engineering in the treatment 
of diseases
Gene therapy, in particular, has transformed 

the management of inherited disease because 
it deals with the underlying genetic causes of 
a disease rather than symptoms. It is achieved 
through the introduction of new functional 
genes, the enhancement of current genes, or 
the removal of harmful sequences. These inter-
ventions are today more targeted because of 
CRISPR technology.

Existing approaches, initially applied in rare 
genetic diseases like cystic fi brosis, are now be-
ing adapted to oncology to optimize immune 
recognition of tumors and optimize responsive-
ness to treatment. With widespread administra-

2 Ouskin, A. (2007). The Legal Status of the Human Be-
ing Before Birth. In Family Law and ScienƟ fi c Develop-
ments. Laboratory of Law and Modern Technologies, 
Faculty of Law, University of Oran. p. 18.

3 Zaghbib, N. E. H. (2008–2009). GeneƟ c Engineering 
and the Criminal ProtecƟ on of the Human Genome. 
(Master’s thesis, Faculty of Law and PoliƟ cal Sciences, 
University of Frères Mentouri, ConstanƟ ne). p. 115.

4 AMPD Languedoc Roussillon. (2013, February). Dop-
ing through GeneƟ c Material Modifi caƟ on, Introduc-
Ɵ on to Gene Therapy, Part II. Hôpital Lapeyronie. p. 
01. Available at: <hƩ p://wwwold.chu-montpellier.fr/
publicaƟ on/inter_pub/R226/A12813/IntroducƟ onTG.
pdf>.

tion of viral vectors for gene delivery, delivery 
continues to be a signifi cant concern.

In HIV-specifi c studies, gene editing in re-
engineered immune cells has been utilized to 
preclude viral replication. Quantum advances 
permitted through genomic diagnosis using 
germline modifi cations support early diagnosis 
of mutations based on personalized medicine. 
Use of genetic technologies brings in conjunc-
tion with it ethical and legal issues, mainly con-
sisting of the long-term outcomes and social 
repercussions of germline modifi cation.5

1.2. The legal conditions for the 
use of genetic engineering in 
the medical field

There are no special legal provisions in Alge-
rian law for genetic screening and treatment of 
genetic engineering due to the novelty of such 
technology. Article 7 bis of the Code de la Famille6 
addresses genetic therapy and diagnosis,7 and it 
stipulates prenuptial medical screening. The law 
does not specify, however, what disease is to be 
screened for, and it leaves physicians to do so. The 
law does not specify, however, which disease is to 
be screened, but leaves it to the discretion of phy-
sicians. Genetic engineering and stem cell thera-
py are governed by Article 355 of the Health Law, 
which prohibits the removal or transplantation of 
human organs or tissues except for therapeutic or 
diagnostic purposes. The doctor’s motive must be 
treatment for a justifi able reason, and if harm re-
sults from transferring stem cells, the doctor must 
not do so to avoid civil and criminal liabilities.8

5 Al-Bahji, E. A. (2006). CompensaƟ on for Damages Re-
sulƟ ng from GeneƟ c Engineering ApplicaƟ ons in Light 
of Civil Liability Rules. Dar Al-Jami’a Al-Jadida for Pub-
lishing, Egypt. pp. 100, 102.

6 Family Code, ArƟ cle 7 bis, and ExecuƟ ve Decree No. 
06/154 (2006). Ordinance No. 05-02 (2005). ArƟ cle 
07, including the Family Law. Offi  cial GazeƩ e of Alge-
ria.

7 Ben Sghir, M. (2015). The Provisions of Medical Error 
under Civil Liability Rules: A FoundaƟ onal Compara-
Ɵ ve Study (1st ed.). Al-Hamed Publishing and Distribu-
Ɵ on, Jordan. p. 266.

8 Law No. 18-11. (2018). ArƟ cle 359, Paragraph 2, and 
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To perform cell, tissue, or organ transfers 
for treatment, Algerian legislation establishes 
some general principles such as licensure in 
medicine, respect for scientifi c practice, and 
informed consent by the patient. The following 
requirements must be fulfi lled:

1.2.1. It should be considered 
as the last resort for treatment 
or diagnosis
This condition is emphasized in Article 355 

of the Health Law (18-11), which states that hu-
man organs cannot be removed, nor tissues or 
organs transplanted, except for therapeutic or 
diagnostic purposes. This technique may only 
be utilized if it is the only available method to 
treat or preserve the life of the patient or to en-
sure their physical well-being, without posing 
any danger to the patient’s life or the donor’s 
health. It should also be confi rmed that the 
donor (the source of the cell) is not suff ering 
from any infectious disease that can be trans-
mitted along with the stem cells. This is further 
underlined in Articles 360, 361, and 364 of the 
Health Law.9

1.2.2. Formality requirement 
Algerian law makes available legal formali-

ties in medical contracts under Health Law 18-
11. Donors must provide informed, voluntary 
consent before the head of the regional court, 
where it is subjected to a test of legality.10 A re-
port by an expert board is followed by a second 
authentication to confi rm that consent and leg-
islation have been satisfi ed. Donors can revoke 
their consent at any time.11

ArƟ cle 413 relaƟ ng to health. Offi  cial GazeƩ e No. 46.
9 Health Law No. 18-11. (2018). ArƟ cles 361, 364; Exec-

uƟ ve Decree No. 92-276. (1992), ArƟ cle 43, Code of 
Medical Ethics. Offi  cial GazeƩ e No. 52. Health Law No. 
18-11. (2018). ArƟ cles 363, 367. Health Law No. 18-
11. (2018). ArƟ cle 366; ExecuƟ ve Decree No. 12-167 
(2012), ArƟ cles 5, 6, 7, establishing the NaƟ onal Organ 
Transplant Agency. Offi  cial GazeƩ e No. 22. Health Law 
No. 18-11. (2018). ArƟ cles 430, 431, 432.

10 Health Law No. 18-11. (2018). ArƟ cle 360.
11 Khadir, A. (2014). La Responsabilité Médicale à l’us-

age des praƟ ciens de la médecine et du droit. ÉdiƟ ons 
Houma, Alger. p. 92.

For cadaveric donors, Article 362 of the 
Health Law prohibits organ or cell removal 
without a certain medical and legal determi-
nation of death, as per scientifi c criteria. In the 
absence of a written objection, consent must be 
obtained from relatives or, if absent, the legal 
heir. Donor anonymity must be maintained by 
the recipients and their families. Organ removal 
is prohibited if it interferes with a forensic au-
topsy, which must take precedence.

Recipients must give written consent in 
the presence of the chief physician and two 
witnesses. When the recipient is incapable, a 
member of the recipient’s family may give it. 
When urgency or exceptional circumstances 
render contact impossible, the written consent 
may be waived.12

1.2.3. Eligibility
Before the operation, patient consent—or 

that of a guardian or legal representative—must 
be obtained, as stipulated in the fi nal paragraph 
of Article 364 of the Health Law and Articles 44 
and 52 of the Code of Medical Ethics. Consent is 
valid only after the treating physician has fully 
informed the patient or their representatives of 
potential medical risks.

As for organ donation, Algerian law prohib-
its donations from minors, individuals lacking 
discernment, those without legal capacity, and 
adults with health conditions that may compro-
mise either the donor or recipient. The physician 
must inform all eligible donors of the medical 
risks involved. Donors may withdraw consent at 
any time, without formal procedures.

A notable feature of Health Law 18-11 is the 
allowance of blood-forming organ removal from 
a minor donor, but only for the benefi t of a sib-
ling. If no other treatment exists, the procedure 
may extend exceptionally to a cousin, niece, 
nephew, or similar relatives (e.g., child of an un-
cle or aunt), provided that both parents or the 
legal representative give informed consent.13

12 Health Law No. 18-11. (2018). ArƟ cle 364.
13 Health Law No. 18-11. (2018). ArƟ cles 360, 361. Of-

fi cial GazeƩ e No. 46; ExecuƟ ve Decree No. 92-276. 
(1992). ArƟ cle 43, Code of Medical Ethics. Offi  cial Ga-
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1.2.4. Free of charge
Algerian Health Law Article 358 prohibits fi -

nancial transactions in the removal and trans-
plantation of human organs, tissues, and cells. 
The law also ensures that the identity of the 
dead donor and the recipient’s family shall not 
be disclosed. The law also prohibits physicians 
who certifi ed the donor’s death from being part 
of the transplant team to prevent suspicion of 
illegal inducement or coercion. Article 367 man-
dates that professionals who are performing or-
gan removal or transplant not receive any fees 
for the procedures. The measures ensure the 
ethical management of the human body and 
rule out any chance of monetary exchange.14

1.2.5. Authorization for the venue 
of organ or cell transplantation
The Algerian legislator also stipulates that 

organ and tissue transplantation procedures 
must take place in hospitals authorized by the 
minister responsible for health to perform such 
operations. These hospitals are to operate un-
der the supervision and evaluation of the Na-
tional Organ Transplant Agency, and they must 
ensure that their medical and technical orga-
nization, as well as their hospital coordination, 
meet the required standards to obtain this au-
thorization.15 As permitted by the legislator in 
Article 357 of the Health Law, the establishment 
of a structure within the healthcare institution 
is authorized, tasked with the preservation of 
human tissues and cells.

1.2.6. Sanctions resulting from 
violations of genetic engineering 
regulations
The legislator established sanctions for pro-

hibited human organ, tissue, and cell removal 
and transplantation. In accordance with Articles 
430 and 431 of the Health Law, violations—in-

zeƩ e No. 52.
14 Health Law No. 18-11. (2018). ArƟ cles 363, 367. Offi  -

cial GazeƩ e No. 46.
15 Health Law No. 18-11. (2018). ArƟ cle 366. Offi  cial Ga-

zeƩ e No. 46; ExecuƟ ve Decree No. 12-167. (2012). Ar-
Ɵ cles 5, 6, 7, establishing and structuring the NaƟ onal 
Organ Transplant Agency. Offi  cial GazeƩ e No. 22.

cluding those committed against minors or in-
dividuals lacking legal capacity—are penalized 
in accordance with Articles 303 bis 16 to 303 bis 
20 of the Penal Code.

Physicians are criminally liable for unlawful 
removal. Law No. 90-01 illegalized the removal 
of living or dead subjects without legal compli-
ance, and any removal for compensation, even 
with consent.

Articles 303 bis 16 and 303 bis 17 of the Pe-
nal Code impose imprisonment from 3 to 10 
years and fi nes up to 1,000,000 DZD for receiv-
ing organs for money, acting as an intermedi-
ary, or conducting removals without consent 
or legal compliance. Additionally, Article 432 
of the Health Law penalizes profi t-driven pro-
motion of organ, tissue, or cell donation with 6 
to 12 months’ imprisonment and fi nes between 
200,000 and 400,000 DZD.

These actions are taken so that unethical 
practices can be evaded, and legality is ensured 
at every step.16

2. THE SPECIFIC NATURE 
OF CIVIL MEDICAL LIABILITY 
IN GENETIC ENGINEERING 
APPLICATIONS

Civil liability of doctors remains a major 
topic among legal scholars and judges, due to 
evolving medical practices and the settings in 
which they occur. One factor aff ecting this lia-
bility is scientifi c innovation, particularly genet-
ic engineering in medicine.

Thus, the nature of medical civil liability 
continues to prompt legal and judicial discus-
sion, especially regarding its legal basis.

16 Health Law No. 18-11. (2018). ArƟ cles 430, 431, 432. 
Offi  cial GazeƩ e No. 46.
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2.1. Medical liability for the use 
of genetic engineering in light 
of the traditional approach to 
civil liability

Medical civil liability generally falls under 
contractual or tortious liability. Tortious liabili-
ty stems from a doctor’s breach of a legal duty, 
while contractual liability arises from failing to 
fulfi ll an agreed obligation. Although fault type 
usually determines liability, legal opinions and 
court decisions diff er on which kind of fault 
applies. Some favor tortious fault, while oth-
ers support contractual fault as the basis for 
liability.

2.1.1. Medical civil liability based 
on negligence for the use of 
genetic engineering applications
In 1833, the French Court of Cassation estab-

lished that medical liability is based on fault, 
according to Articles 1382 and 1383 of the Civil 
Code. Since then, French courts and legal schol-
ars have reaffi  rmed this principle.

This approach is based on several justifi ca-
tions: proving physician fault ensures patient 
protection and fair compensation; the technical 
nature of medicine requires adherence to pro-
fessional standards; liability for criminal harm 
must be fault-based; and the doctor-patient 
relationship concerns personal rights beyond 
simple contract law.

The Algerian courts followed the same ap-
proach, with slight diff erences at the doctrinal 
level. Courts will regard medical liability as 
contractual due to the doctor-patient relation-
ship, but the Algerian Supreme Court ruled on 
23/01/2008 that a violation of scientifi c care 
standards is a medical fault and it is considered 
negligence.17

Likewise, the Tlemcen Court of Appeals, by 
virtue of judgment no. 06/12/2003, held that 

17 Quillere-Majzoub, F. (2004). La responsabilité du ser-
vice public hospitalier. In La responsabilité juridique 
des professionnels, Vol. I (Responsabilité médicale), 
Proceedings of the Annual ScienƟ fi c Conference orga-
nized by the Faculty of Law, University of Beirut. Hela-
bi Legal PublicaƟ ons, Volume I, Beirut. p. 576.

doctor negligence warrants liability and at-
tributed liability to the hospital based on em-
ployer liability.18

2.1.2. Medical civil liability based 
on contractual fault for the use of 
genetic engineering applications
A century after affi  rming doctor liability for 

negligence, French judges and scholars be-
gan questioning fault-based liability in clinical 
contexts, promoting a shift toward contractual 
fault. They argued that when a treatment con-
tract exists, physicians are obliged to meet sci-
entifi c and professional standards, and the bur-
den is on the plaintiff  to prove a breach.

Even where a doctor’s mistake is criminaliz-
able, breach of contract may nonetheless pro-
vide a basis of legal liability. This view is extend-
ed by some to emergency cases, where hospital 
forms remain an open invitation, and the pa-
tient’s request constitutes the acceptance.

Others maintain that, although life and 
health are not contractual matters and pub-
lic policy upholds patient autonomy, this does 
not exclude the contractual nature of physician 
liability.19

The French Court of Cassation, in the Mer-
cy case (May 20, 1936), confi rmed that a physi-
cian-patient contract exists and that failure to 
fulfi ll care obligations triggers contractual civil 
liability.20

In Algerian jurisprudence, unlike in France 
or Egypt, courts often focus on the presence or 
absence of fault, especially in public hospital 
cases.21 However, elements of contractual li-

18 Decision of the AdministraƟ ve Chamber of the Tlem-
cen Court of Appeal dated 06.12.2003 (unpublished), 
cited in: Rais, M. (2012). Scope and Provisions of Civil 
Liability of Physicians and Its Proof (1st ed.). Houma 
Publishing and DistribuƟ on, Algiers. p. 18.

19 Al-Hayari, A. H. (2002). The Civil Liability of the Phy-
sician in the Private Sector in Light of the Jordanian 
and Algerian Legal Systems. (Master’s thesis, Faculty 
of Law, Ben Aknoun). p. 17.

20 Villa, F. (dir.). (2010). The Major Decisions of Medical 
Law. L.G.D.J, Alpha EdiƟ on, Lebanon, p. 128.

21 Council of State. (03.06.2003). Decision in the case 
of Bologhine Health Sector v. A.L. and the Ministry 
of Health; (2003, March 11). Decision in the case of 
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ability appear, such as Article 44 of the Alge-
rian Medical Ethics Code, which emphasizes 
patient capacity and consent, implying a con-
tractual framework for the physician-patient 
relationship.

2.2. Medical liability for the use 
of genetic engineering in light of 
modern trends in civil liability

The integration of machines and modern 
technology in healthcare has sparked debate 
over civil, particularly medical, liability. Judg-
es and attorneys have heavily criticized the 
continued reliance on fault as its basis. Some 
support preserving medical fault within a mod-
ern framework by redefi ning it as professional 
or presumed fault. Others call for abandoning 
fault altogether, especially in the context of ge-
netic engineering.

2.2.1. Amending the concept 
of fault as the basis for civil 
medical liability
The concept of civil medical liability has 

been infl uenced by economic and technologi-
cal changes in medicine. Traditional liability is 
in a dilemma to attribute direct harm to physi-
cians, and therefore, it becomes diffi  cult for pa-
tients to prove causation. Judges and theorists 
devised presumed fault as a solution to this 
dilemma, which allows courts to presume phy-
sician fault without total proof, making patient 
claims of compensation easier.22

Public hospitals are commonly held respon-
sible in Algerian law, associating suspected 
errors with poor management. A July 15, 2002, 

M.Kh. v. Béjaïa Hospital; (15.07.2002). Decision in the 
case of Fernand Hanifi  Psychiatric Hospital, Tizi Ouzou 
Province v. Widow of Moulay; (17.01.2000). Decision 
in the case of Dorban University Hospital in Annaba v. 
S.M; (19.03.1999). Decision in the case of Director of 
the Health Sector in Adrar v. Zaaf Roukia and others. In 
Khadir, A. (2014). Judicial Decisions on Medical Liabil-
ity, Vol. 1. Houma Publishing and DistribuƟ on House, 
Algiers, pp. 64, 67, 78, 84, 88.

22 Quillere-Majzoub, F., op. cit. (n 1), p. 577.

Council of State ruling condemned a hospital 
for the death of Mr. Moulay due to a lack of su-
pervision in a psychiatric center.23

Later, some jurists proposed professional 
fault to refl ect the unique nature of medical 
work. This concept, merging tortious and con-
tractual liability, grounds physician responsi-
bility in ethical violations.24 Article 13 of the Al-
gerian Medical Ethics Code supports this, as do 
Article 27 of the Saudi Health Professions Prac-
tice Act, Article 2 of the Jordanian draft Medi-
cal Liability Law, the 1995 Palestinian Patient’s 
Rights Charter, Article 18 of the Lebanese Medi-
cal Ethics Law, and Article 26 of the UAE Federal 
Law on Medical Liability—all affi  rming that pro-
fessional errors justify liability.25

2.2.2 Adopting the concept 
of damage as the basis for 
civil medical liability for the 
applications of genetic engineering
Legal and judicial thinking has shifted from 

individual guilt and moral standards due to 
moral liability’s failure to keep pace with social 
change. Based on the core concept of compen-
sating the injured, more direct and objective 
liability now applies to physicians and med-
ical staff .

Judicial focus has moved to the harm-caus-
ing entity rather than personal fault. Doctors 
are held liable as custodians of treatment tools 
or as decision-makers impacting others.

The fi rst move from fault-based to risk theo-
ry came in the French Council of State’s “Cames” 
ruling (June 21, 1895), which based compensa-
tion on professional risks. French courts have 
since focused medical liability on harm.26

Supporters of traditional liability justify 
objective liability with two concepts: risk and 

23 Council of State. (15.07.2002). Decision in the case 
of Mental Hospital “Fernane Harfi ” in Bouad Issa, Tizi 
Ouzou v. Widow Moulay. In Khadir, A. (2014), op. cit., 
pp. 78-79.

24 Rais, M. (2010). Civil Liability of Doctors in Light of 
Algerian Law. Dar Houma for Publishing and Distribu-
Ɵ on, Algeria. p. 402.

25 Al-Hayari, A. H., op.cit., pp. 18-19.
26 Quillere-Majzoub, F., op. cit. (n 1), pp. 577-578.
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guarantee. The risk principle holds that any-
one creating or benefi ting from a risk must bear 
its consequences. In medical institutions, this 
means compensating for harm caused by their 
operations in fairness.

The guarantee theory describes the basis of 
liability: not only fault, but also benefi t from an 
activity requires enduring harm caused. Howev-
er, these theories may not be in a position to 
fully protect the injured.

Neither Algerian legislation nor judgments 
accept harm-based liability strictly in medical 
settings. Civil law acknowledges liability found-
ed on harm, but it’s not accepted in the health-
care industry straightforwardly. As compared to 
French public health legislation, Algerian pub-
lic health law lacks such a mechanism of lia-
bility, and there is no judgment confi rming its 
practice.27

3. THE SPECIFICITIES OF THE 
COMPENSATION SYSTEM 
IN MEDICAL LIABILITY FOR 
GENETIC ENGINEERING 
APPLICATIONS

Given the widespread medical errors in fa-
cilities and the diffi  culty of proving them—due 
to technical procedures, challenges in attrib-
uting fault, or professional solidarity—the tra-
ditional civil liability principles, which assign 
compensation based on fault (Article 124 of the 
Civil Code), have proven insuffi  cient to ensure 
justice. This is especially true regarding fair 
compensation for harm caused by medical ac-
tions, whether or not fault is involved. Thus, a 
specialized compensation mechanism is need-
ed, suited to the unique nature of damages, 
particularly from genetic engineering.

27 Idris, M. S. (n.d.). Medical Errors Towards a Balanced 
Legal ProtecƟ on for the ParƟ es of Medical Errors. The 
Independent Commission for Human Rights (Ombuds-
man Offi  ce), Legal Reports Series, No. 77, PalesƟ ne. 
pp. 52-62.

3.1. Compensation under 
traditional civil liability 
principles: How effective is it 
in protecting victims?

Traditional civil liability rules primarily seek 
to assign compensation to the doctor responsi-
ble for the harm caused by their fault. Accord-
ingly, a doctor cannot be held liable for com-
pensation without having committed a fault 
that resulted in harm to another, in line with 
Article 124 of the Civil Code.

Through the analysis of the Code of Medi-
cal Ethics, the Health Law 18-11, and other legal 
provisions that concern the medical fi eld, it can 
be seen that the Algerian legislator did not ad-
dress the issue of compensation in an extend-
ed and broad way. Instead, the focus has been 
on penalties and sanctions resulting from the 
harm caused by doctors to their patients. Giv-
en this ambiguity and the general nature of the 
legal texts related to the medical fi eld, it is nec-
essary to refer back to the general provisions 
in the Civil Code governing compensation. The 
determination of compensation is made by the 
judge, using their discretionary powers within 
the legal framework established by the legisla-
tor. This situation refl ects the typical approach 
to judicial compensation. However, the practi-
cal application of these provisions has shown 
certain shortcomings in ensuring adequate jus-
tice for victims of medical malpractice.

3.1.1. The familiar image of 
compensation assessment is 
a judicial estimate, but it is often 
inadequate
Traditional civil liability assigns compensa-

tion to doctors solely when fault that has re-
sulted in damage is determined, based on Arti-
cle 124 of the Civil Code.

An examination of the Code of Medical Eth-
ics, Health Law 18-11, and relevant provisions 
demonstrates that the Algerian legislator has 
addressed sanctions for damages by physicians, 
not compensation at large. Due to the general-
ity of such texts, judges apply provisions of the 
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Civil Code. Compensation is thus determined 
by the judge via discretionary power under the 
law. However, this judicial policy does not al-
ways result in full justice for victims.

Judicial compensation assessment, though 
standard, is often inadequate.

Whether before civil, administrative, or 
criminal courts, judges must establish harm 
and fault to award compensation.

As in-kind damages are rare in medical cas-
es, compensation is usually monetary, since all 
harm can be fi nancially valued.

To explain how judges calculate compensa-
tion for medical errors, we must outline their 
role and the circumstances requiring such 
calculation.

3.1.2. The mechanism of judicial 
assessment of compensation
The Algerian legislator does not leave judg-

es to assess compensation according to per-
sonal discretion. Rather, fi xed criteria have to 
be applied, and decisions are to be reviewed by 
the Supreme Court. Judges are required to look 
at both the objective elements of the damage 
and the personal circumstances of the injured 
party in awarding compensation.

3.1.2.1. Objective assessment of the damage 
requiring compensation

Compensable damage includes two ele-
ments: actual loss and lost profi ts, as stated in 
Article 182 of the Civil Code. Thus, if a medical 
error causes harm—such as permanent disabil-
ity or prolonged immobility—it leads to a loss of 
income, which is compensable.28

Judges can also request medical experience 
to ascertain disability, recovery time, amount of 
damage, or the type of injury, relying on techni-
cal opinions of experts.29

28 Ben Sghir, M., Rulings on Medical Error in Light of Civil 
Liability Rules, op. cit., p. 226.

29 Fillali, A. (2012). ObligaƟ ons (AcƟ on Worth Compen-
saƟ on) (3rd ed.). Dar Mofam for Publishing, Algeria. p. 
379.

3.1.2.2. Subjective assessment of compensa-
tory damage

The judge must take into account the specif-
ic circumstances surrounding the victim when 
determining compensation, in accordance with 
Article 131 of the Civil Code, which states: “The 
judge shall assess the extent of the compensa-
tion for the harm suff ered by the victim in ac-
cordance with the provisions of Article 182, tak-
ing into account the relevant circumstances”. 
These relevant circumstances refer to factors 
related to the victim’s personal, health, family, 
and fi nancial situation.30

3.1.2.3. Timing of the judge’s assessment of 
compensation

While most civil law commentators agree 
that the time of assessing the damage is the 
moment the harm occurs, the right to compen-
sation is not fi nalized until a judgment is issued. 
This judgment does not create the right but 
merely reveals it, as per the Algerian legislator’s 
position in Article 131 of the Civil Code. If the 
judge is unable to determine the fi nal amount 
of compensation at the time of the judgment, 
the victim is entitled to request a reassessment 
within a specifi ed period. Additionally, as with 
any judicial decision, a ruling on compensation 
is subject to appeal, and the harm may increase 
or decrease during the period allowed for ap-
peal until a fi nal decision is reached.31

3.1.3. Shortcomings of the 
compensation system under 
classic civil liability rules
While judicial compensation is a benefi cial 

tool in medical negligence, it has operational 
limitations, particularly if compared to systems 
such as the French system. Some of its serious 
criticisms are:

Slow Processes: Litigation in regular courts 
is slow and takes time, and this is what extends 

30 Mansour, M. H. (1998). Medical Liability. Dar Al-Jamiaa 
for Publishing and DistribuƟ on, Egypt. p. 188.

31 Ordinance No. 75-58. (1975). ArƟ cle 131, concerning 
the Civil Code, as amended and supplemented by Law 
05-10. (2005). Offi  cial GazeƩ e, No. 44.
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suff ering to patients in seeking compensation 
for medical expenses.

Reliance on Conventional Civil Liability: The 
burden of proof for the doctor’s fault rests with 
the patients, a burden considering their limited 
expertise in medicine, resulting in missed op-
portunities for compensation.

Diffi  culty in Holding Doctors Accountable: 
Proofs notwithstanding, the claim may fail due 
to the doctor’s demise, bankruptcy, being unin-
sured, or the inability to determine the respon-
sible medical professional from among multi-
ple practitioners.

These constraints reveal that the existing 
system does not provide suffi  cient justice, and 
therefore, alternative rules in addition to fault-
based liability are necessary.

3.2. The need for collective 
compensation systems as a 
supplementary mechanism for 
patient protection

To ensure eff ective protection and pres-
ervation of victims’ right to compensation for 
harm from medical activities, the mechanism of 
civil liability must adapt to shifting needs. This 
means that its compensatory role must be for-
tifi ed without giving it up. This calls for accept-
ing compensation mechanisms rooted in strict 
liability beyond the traditional model limited to 
the victim and the culpable party. Compensa-
tion is presently passed on through collective 
mechanisms.32

These systems diff er depending on the par-
ty that covers medical harm. Most common is 
medical liability insurance, where insurers in-
demnify damages from medical errors. Anoth-
er is national solidarity, which compensates 
through public solidarity.

32 Jaber, A. (1990). Insurance for Civil Liability of Physi-
cians (1st ed.). Dar Al-Nahda Al-Arabia, Egypt. p. 01.

3.2.1. Medical liability insurance; 
enhancing compensation 
guarantees, but insufficient
Due to signifi cant advancements in insur-

ance, particularly in terms of providing great-
er protection for victims, Algerian legislation, 
under Article 296 of the Health Law, requires 
both public and private healthcare institutions, 
as well as healthcare professionals practicing 
independently, to take out insurance covering 
their civil and professional liability towards 
patients and third parties. This obligation is in 
line with the Algerian Insurance Law No. 95-07 
of January 25, 1995,33, and Executive Decree 07-
321, which regulates the operation of private 
healthcare institutions.34

3.2.1.1. The content of the medical liability 
insurance system

The importance of the liability insurance 
system is the interplay between two interests: 
on the one hand, the victim’s right to compen-
sation, safeguarded by the rigorous system of 
liability charged to the doctor, and on the other 
hand, the insurance system, ensuring enterpris-
es’ fi nancial ability by distributing the fi nancial 
burden of damage, rather than relying on the 
liable party alone. This not only strengthens the 
victim’s right to compensation but also ensures 
the continuity of medical activity.35

Regardless of whether medical liability in-
surance is mandatory or voluntary, it off ers 
protection to both parties. It fosters mutual 
support between a doctor, who benefi ts from 
fi nancial backing for the victim, and a patient, 
who is relieved from the need to resort to litiga-
tion. Thus, insurance serves as the only means 

33 Order No. 95-07. (1995). Concerning the Insurance 
Law. Offi  cial Journal, No. 13, 1995.

34 ExecuƟ ve Decree No. 07-321. (2007). Concerning the 
organizaƟ on and operaƟ on of private healthcare insƟ -
tuƟ ons. Offi  cial Journal, No. 10, 2007.

35 Ben Tarya, A. (2014). The System of Strict Product Lia-
bility and Its Role in Strengthening the CompensaƟ on 
System for DefecƟ ve Product Accidents (A Study in Al-
gerian and ComparaƟ ve LegislaƟ on). Algerian Journal 
of ComparaƟ ve Law, ComparaƟ ve Law Research Lab-
oratory, Faculty of Law, Abou Bakr Belkaid University, 
Tlemcen, Issue 01, Algeria. p. 132.
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to reconcile the interests of both the doctor 
and the patient.

Furthermore, the scope of medical liability 
insurance extends to risks associated with the 
medical profession itself and covers damages 
that are eligible for compensation.36

3.2.1.2. Observations on the medical liability 
insurance system

Though the medical liability insurance 
scheme is important among compensation 
schemes, there are no criticisms such as:

Others assert that the insurance system pro-
vokes negligence and a state of complacency in 
the exercise of the doctor’s duty of care since 
doctors feel they can be insulated from liability 
through insurance.37

Such insurance can enhance negligence and, 
as a result, liability claims since victims can sue 
in the knowledge that they will be compensated 
by the insurer.

Irrespective of the merits of liability insur-
ance, victims will be greatly disadvantaged in ac-
cessing the insured amount, for example, due to 
the insolvency of the guilty party or the insurer.

There are cases where the insurance system 
is weak, such as when the causally negligent 
party is not covered with liability insurance or 
when the insurance is insuffi  cient to repair the 
damages to the victim.38

3.2.2. Compensation through national sol-
idarity – a complementary mechanism to en-
hance patient protection

Due to shortcomings in medical liability in-
surance, the pressure of law has risen for a sys-
tem of strict liability compensation to achieve 
justice for the patient who cannot prove fault 

36 Bakouche, A. (2011). Towards Strict Liability for Med-
ical Consequences (A Study in Algerian and Compar-
aƟ ve Law), unpublished. Dar Al-Jamiaa Al-Jadida, 
Egypt. p. 332.

37 Derése, M.-N. (2008). PerspecƟ ves of Medical Law, di-
rected by Geneviève Schamps. Bruylant, Brussels. p. 
408.

38 Al-Saraireh, A. A. K. M. (2012). Insurance for Civil Li-
ability Arising from Medical Errors (A ComparaƟ ve 
Study) (1st ed.). Dar Wael for Publishing and Distribu-
Ɵ on, Jordan. p. 238.

or when there is no fault. In the aftermath of 
the Perruche ruling (Nov. 17, 2000),39 the French 
legislator introduced profound reforms, nota-
bly the system of national solidarity within the 
Kouchner Law (March 4, 2002),40 that shifted 
the onus of injury compensation resultant from 
public and private healthcare to the state.41

Professor Ahmed Aissa sees national soli-
darity as the basis for collective insurance for 
medical risks. This compensation model marks 
the third stage: the fi rst being reform through 
objective liability based on harm; the second, 
medical liability insurance; and the third, a 
guarantee fund for cases not covered by insur-
ance or lacking proven negligence.42

3.2.2.1. Areas of compensation through na-
tional solidarity

Article L.1142-1, section 2 of the French Pub-
lic Health Code stipulates: “When the liability of 
the professional, institution, service, or manu-
facturer is not determined, any medical acci-
dent, iatrogenic condition, or hospital-acquired 
infection incurs a right to compensation on the 
part of national solidarity on the part of the pa-
tient, or his survivors in case of death, subject 
to the damage being caused by prevention, di-
agnostic, or curative acts”.43

Thus, compensation through national soli-
darity covers:

 ● Medical accidents;
 ● Damages from prescribed medi-

cal products;

39 Cass. Civ. (2000, November 17). n°99-13701, Per-
ruche. In Villa, F. (dir.), Les Grandes Décisions Du Droit 
Médical. L.G.D.J, Alpha EdiƟ on, Lebanon. p. 467.

40 Aissani, R. (2016). NaƟ onal Solidarity in CompensaƟ on 
for Medical Accidents – A ComparaƟ ve Legal Study. In-
ternaƟ onal Law and Development Journal, 4(1), pp. 
13-14.

41 Law No. 2002-303. (2002, March 4). ArƟ cle 98 of 
Public Health Code, Offi  cial Journal of the French Re-
public, No. 54, introducing ArƟ cle L.1142-22 into the 
French Public Health Code. <www.legifrance.gouv.fr> 
(Last access: 01.05.2025).

42 Issa, A. (2008). Responsibility of Public Hospitals (A 
ComparaƟ ve Study) (1st ed.). Halabi Publishers, Leba-
non. p. 132.

43 French Public Health Code. ArƟ cle L.1142-1. (Para-
graph I).
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 ● Infections or diseases contracted in a 
medical facility.

3.2.2.2. Conditions for compensation 
through national solidarity

The French legislator, in Article L.1142-1, 
Paragraph 2 of the Public Health Code, off ers 
conditions for compensation based on nation-
al solidarity for victims of medical accidents. It 
is granted if the injury is a direct result of pre-
vention, diagnosis, or treatment, and if it has 
serious implications in consideration of the pa-
tient’s condition and expected progress of their 
illness or injury. The seriousness of the injury, 
as determined by a decree, considers loss of 
function and interference with professional and 
personal life. There has to be a minimum of 25% 
physical or mental disability for compensation. 
These standards are intended to limit compen-
sation cases, encouraging equity and protecting 
public funds.44

CONCLUSION

The continuous development of compensa-
tion systems, along with evolving frameworks 
for civil medical liability, as well as the devel-
opment of rules and regulations for the use 
of modern biomedical technologies, including 
genetic engineering, is essential to achieving 
a fair and just healthcare system. Every system 

44 French Public Health Code. ArƟ cle L.1142-1.

complements the other since no legal system 
will function without the other legal systems 
being consolidated.

 ● Rendering restitution to medical error 
victims or unforeseen side eff ects that 
occur due to advanced medical treat-
ments involving genetic engineering, 
among others, is an important objec-
tive in legal reforms and health policy. 
Therefore, we propose the following:

 ● The establishment of a specifi c legal 
framework to regulate the fi elds and 
controls of genetic engineering in the 
medical fi eld.

 ● The creation of a specifi c legal system 
to defi ne the nature of civil medical li-
ability, which we advocate for as a gen-
eral rule based on personal fault, except 
for adopting objective liability based on 
damage, but within specifi c limits and 
strict controls.

 ● The establishment of a single compen-
sation system that is complementary to 
each other, assuring total protection to 
the victims injured by medical practice. 
The system would be composed of the 
traditional compensation system as es-
tablished via the judge, liability insur-
ance for civil liability, and compensation 
based on national solidarity, thus making 
the coexistence of the systems possible, 
with each one intervening in its domain.
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ABSTRACT 

  Respecting the private life of man is one of the most prominent 
basic rights guaranteed by positive laws and divine laws, as it is a 
pillar of human dignity and individual freedom. This right includes 
preserving human secrets and not dispensing them without his/her 
explicit consent, or outside the framework of a legitimate and jus-
tifi ed judicial order. The principle of correspondence is considered 
one of the most important applications of this right, as it includes all 
correspondence and communications between individuals, whether 
written, electronic, or even oral, as long as it relates to their privacy 
and they do not want to inform others.

Private secrets are an integral part of private life, and they include 
all information or an incident related to a person and aff ects his/her 
interests, such as health data, family relationships, intellectual and 
religious inclinations, fi nancial situation, and others. The law was ap-
proved to protect these secrets, stressing the necessity of preserving 
them and not being infringed, as Islamic law affi  rmed this principle 
through the prohibition of espionage and followed the nakedness 
of people, in respect of their humanity and the maintenance of their 
dignity.
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Accordingly, any violation of these secrets is 
a serious prejudice to the basic rights of man 
and requires legal accountability, as it is incon-
sistent with moral principles.

KEYWORDS:KEYWORDS: Public freedoms, 
Correspondence confi dentiality, 
Privacy, Legal protection, Constitutional 
amendment 2020

INTRODUCTION

There is no doubt that personal freedoms 
come to the forefront of freedoms as necessary 
for the possibility of enjoying other public free-
doms, as they are a condition for the existence 
of other public freedoms. Some have expressed 
personal freedoms in the term “individual free-
doms in the full sense of the word”, Les Lib-
ertés Individuelles Premièrement Dites, because 
personal freedoms represent the center of the 
circle for all other freedoms. In the context of 
personal freedoms, the right to confi dentiality 
of correspondence and that this right is an ex-
tension of freedom of thought, because he who 
fears will violate his messages that do not dare 
to express this freely. In addition to that, this 
right is a manifestation of the sanctity of pri-
vate life, and the importance of this right was 
guaranteed by most constitutions, guaranteed 
by treaties, and regulated by laws. So the ques-
tion arises, what is the meaning of the right to 
the confi dentiality of correspondence? What is 
the reality of its protection in both internation-
al and national laws? 

So we decided to divide this research paper 
into two topics:

 ● Section I: The concept of the right 
to the confi dentiality of private cor-
respondence;

 ● Section II: Legal protection for the right 
of correspondence (internationally and 
nationally).

1. THE CONCEPT OF THE 
RIGHT TO CONFIDENTIALITY OF 
PRIVATE CORRESPONDENCE

The confi dentiality of correspondence1 falls 
within the framework surrounding the individu-
al, as it is not permissible for others to storm it 
without his will, and thus the correspondence 
and what it contains related to the private life 
of the individual, and no one can see it. There-
fore, this topic will be discussed: the concept of 
the confi dentiality of correspondence and the 
exceptions that respond to the right to preju-
dice its prohibition and secrecy.2

At fi rst, the term correspondence indicates 
a broad meaning that includes issues that do 
not fall within the scope of private life, as cor-
respondence may include things that are not 
from private life.

Defi nition of the jurists of law. There are some 
diffi  culties in determining the meaning of the se-
cret legally, so some know that the secret is all that 
harms its disclosure with reputation or dignity. 
The right of correspondence in general means 
that it is not permissible to reveal the contents 
of correspondence between individuals, because 
of the attack on the right of ownership of what 
this correspondence includes and disrupting this 
right, and violating freedom of thought as well.3 

Professor Farouk Al-Kilani defi nes personal 
correspondence as “they are human conversa-
tions with others that translate his opinions, and 
it may be directly between individuals without us-
ing any modern means of communication, such 
as wireless and wireless communications, or by 
using one of these means, so they are indirect”.

The correspondence is intended for all writ-
ten messages, but it was sent by the mail road, 
or by a special messenger, as it means telegrams 
and faxes. It is equal in this that the message is 

1 Asilan, O. M. (2004). Criminal protecƟ on for the pro-
fession in Islamic law and posiƟ ve laws and its applica-
Ɵ ons in some Arab countries. Master Thesis. Naif Arab 
University for Security Sciences, Riyadh, p. 39.

2 Safi a, B. (2012). Legal ProtecƟ on for Private Life – A Com-
paraƟ ve Study. PhD thesis, Mawloud University, p. 225.

3 Morange, S. M. (1995). Les Libertés Publics. France: 
PU.F., p. 61.
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within a closed or open circumstance or that it 
is an open card, as long as it is clear that the 
sender is not to be informed of others without 
discrimination.

It should be noted that correspondence ap-
plies with confi dentiality in light of the latest 
means of e-mail, which is more used from the In-
ternet, as the email is often used to transfer and 
store fi les and cards, and what is required with 
it is not permissible to monitor correspondence, 
nor to disclose information except through the 
elimination or administrative authorities for le-
gitimate reasons, because the email is part of 
the concept of correspondence and private life.4

Given the importance of this freedom or the 
role that it plays in a person’s life as a human be-
ing, close to man, and that concerns him alone. 
The laws were unanimous in respect of this free-
dom, and the harsh penalties for those who vi-
olate their sanctity have been established. And 
guaranteed most of the constitutions, including 
the Algerian constitution in Article 39: It is not 
permissible to violate the sanctity of the citi-
zen’s private life, and the sanctity of his honor, 
and the law protects them from the “confi den-
tiality of correspondence and communications 
related to all its forms”.5

The statement of this freedom in the Al-
gerian constitution came from 1963 to the 
amendment of the constitution in 2008, as it 
came in the 1963 constitution in Article 14 of 
the phrase (ensuring the secrecy of correspon-
dence to all citizens). However, the phrases 
that came expressing this freedom changed, 
so (the confi dentiality of correspondence for 
all its forms is guaranteed) in the constitution 
of 1976,1989,1996, the amendment of 2008 and 
this phrase is closer to the rightness as it has 
expanded from these freedoms to include all 
kinds of correspondence as postal correspon-
dence and all telegrams and telephone commu-
nications are a material translation of its ideas 

4 Farouk. A. – K. (1985). Lectures in the Code of Criminal 
Procedure (Jordan and Al – Muqarin). Amman, p. 100.

5 Al – Shahawi, M. (2005). Criminal ProtecƟ on for the 
VariaƟ on of Private Life. Arab Renaissance House, Cai-
ro, p. 184.

and its secrets can It is permissible for a non 
– source and whoever is directed to see it, con-
fi scate it, conceal it, or hear it in a way of eaves-
dropping by any means. 

As for the elements of the right of the confi -
dentiality of correspondence, they are:6

1. The right to confi dentiality of correspon-
dence includes all written communi-
cations, whether through messages or 
telegrams;

2. The right to confi dentiality of correspon-
dence includes wireless and wireless 
communications, such as telephone and 
electronic conversations, as technology 
has reached today;

3. The right to confi dentiality of correspon-
dence is based on the idea of   the right of 
ownership, because of the attack on it. It 
is an attack on private life and person-
al freedom; 

4. Not to disclose the content of the cor-
respondence, seizure, conceal, or de-
struction of the correspondence, or in-
form others.7

The Right to Confidentiality of 
Correspondence in Islamic Law

We fi nd in the idiomatic meaning of the 
secret in Islamic law: “The secret is all that 
you conceal and hide yourself and do not see 
anyone to do harm or to bring an interest or his 
concern from him without him”.

In the fatwas of the Islamic Fiqh Acade-
my, a statement of the meaning of the secret 
stated that “what a person leads to the last to 
be concealed by him before or from a distance, 
and includes what is stimulated by evidence in-
dicating the request of concealment if the cus-
tom is to keep his concealment as it includes 
the peculiarities and disadvantages of the hu-

6 Karima, K. (2006). ProtecƟ ng the right to privacy from 
infringement under the InformaƟ on Society. Journal 
of Legal and AdministraƟ ve Sciences, p. 146.

7 Taisayat, H. S. (2000). Human Rights and Basic Free-
doms. 3rd ediƟ on, Amman, p. 132.
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man being that people hate to see”. 
We fi nd this freedom in the Holy Qur’an, as 

in the noble Prophet’s Sunnah, and one of the 
noble verses indicating this is the words of God 
Almighty: “O you who believe, avoid many of the 
thoughts, because some think that they do not. 
Do you like one of you to eat the fl esh of his 
brother, dead, and you will be given it.

And from the guidance of the prophecy, we 
fi nd the words of the Messenger, may God’s 
prayers and peace be upon him, on the authority 
of Abu Hurairah, may God be pleased with him, 
that the Messenger of God, peace and blessings 
be upon him, said: “Do not think that the thought 
is the lie of the hadith and do not feel or spy”. 
And also his saying: Exposing in his home.

The general principle is the confi dentiali-
ty and sanctity of private correspondence, but 
there are exceptions to this general asset, which 
is: the relationship of paternity, the relationship 
of marital, and the judicial investigation.

2. THE RELATIONSHIP OF 
FATHERHOOD AND MARITAL 
RELATIONSHIPS

The father is the natural guardian of his mi-
nor children, and he is the one who bears civil 
responsibility for the harmful actions that may 
occur from these minors, in addition to being 
criminally responsible for neglect in their care. 
This responsibility should be matched by con-
trols from the father on his children, as he is 
entitled to monitor the messages he sends 
and which his children receive to ensure the 
interests of the children and the interests of 
the family.

Marital secrets are reserved and escalated 
even after their separation. It is not permissi-
ble for either of them to divulge the correspon-
dence that took place between them during the 
marriage of the other without the satisfaction 
of the other. This explanation is matched by Ar-
ticle 153, Paragraph 02 of the Civil and Adminis-
trative Procedures Law.

Concerning the personal messages that one 

of the spouses had been edited or received 
within the framework of the crime of adultery, 
and the evidence for breaching the duty of sin-
cerity may raise the question about the possi-
bility of bringing them to the judiciary when it 
includes the secrets of private life?

To address the position of the Algerian leg-
islator, we need to refer to the provisions of the 
Penal Code, and we fi nd it on the one hand that 
it criminalizes the crime of adultery to consider 
it from the public order, according to Article 339, 
Paragraph 1. On the other hand, it is allowed to 
be proven by the victim’s husband, and among 
the permissible methods is mentioned Article 
341 of the Penal Code, the letters or documents 
issued by the adulterer (the husband), these 
messages are presented by one of the health 
couple whenever he obtained it and was direct-
ly related to the crime of adultery.8

The judicial investigation

Some social necessities and public inter-
ests require prejudice to this freedom, as the 
Public Prosecution may look forward to speech-
es, messages, papers and seized registrations, 
provided that all that is possible is done, in the 
presence of the accused and the holder of it or 
sent to him and codify their observations on 
them, and according to what appears from the 
examination to order the inclusion of the pa-
pers to the case fi le or return it to the one who 
was holding it or was sent to it.

The messages and the disclosure of their 
secrets are set an investigation procedure that 
may not be resorted to unless the investiga-
tion interest requires that this procedure be 
broken, after the permission of the competent 
judge in a limited period and based on the jus-
tifi cations and legal reasons. Article 84 of the 
Criminal Procedure Law has given this authority 
to the investigation authority only. It must be 
adhered to the following provisions of guaran-

8 Al-Ahwano, H. E.-D. (1978). The right to respect pri-
vate life, the right to privacy – a comparaƟ ve study. 
The Arab Renaissance House, p. 67.
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tee and guarantee of the correspondence con-
fi dentiality:9

1. That the confi dentiality of correspon-
dence is a benefi t to show the truth if the 
crime is punishable by imprisonment for 
more than three months, the matter must 
be issued by the criminal judge based on 
serious and embarrassing challenges;

2. It is a reason;
3. This is in the narrowest limits and not 

exceeding 30 days.

3. LEGAL PROTECTION 
FOR THE RIGHT OF 
CORRESPONDENCE 
(INTERNATIONALLY AND 
NATIONALLY)

Legal protection refers to the measures and 
mechanisms within the law created to protect 
and preserve rights, interests, and privacy. 
The application of laws, legislations, and legal 
frameworks aimed at ensuring the protection of 
individuals, their property, their data, and oth-
er legal rights. Legal protection acts as a shield 
against violations of rights, ill-treatment, and 
rights violations

The Universal Declaration of Human Rights 
is the fi rst public document, integrated and 
specialized in human rights. It is undoubtedly a 
sign that it is the aspect of international human 
rights law as a branch of international law. After 
its issuance, the United Nations began working 
to take more positive steps, so that its results 
are binding, and the best way towards this goal 
was to formulate human rights based on my 
pledges that are formulated in an agreement 
that takes the form of an international treaty.

3.1. The Universal Declaration 

9 Arous, M. (1999). Legal System for Public Freedoms in 
Algeria. University of Algeria, Algeria, p. 46.

of Human Rights

The individual’s relationship is no longer 
just a citizen’s relationship with a state, after 
the Second World War. The international law, to 
this war, was limited to legalizing the relation-
ship between states and defi ning their compe-
tencies and sovereignty. However, this concept 
has changed radically after mankind knew the 
scourge of wars, as global public opinion began 
to tend towards international protection for the 
individual in the face of the arbitrariness of dic-
tatorial governments, especially in the fi eld of 
civil and political rights.10

This phenomenon was of a global and re-
gional nature at the same time. The United 
Nations launched an important project for the 
preparation of the Universal Declaration of 
Human Rights, and led the eff ort to reach the 
adoption of the Universal Declaration of Human 
Rights on December 10, 1948. 

Concerning the freedom of correspon-
dence, it was stated in Article XII (12) of the 
announcement that no one is exposed to arbi-
trary intervention in his private life, his fami-
ly, his residence, or his correspondence. The 
most important fi ndings of international eff orts 
during the twenty years after the issuance of 
the Universal Declaration of Human Rights, the 
adoption of the two international covenants of 
1966, the fi rst for civil and political rights, the 
second international covenant related to social, 
economic and cultural rights and a protocol for 
receiving and studying the notifi cation of indi-
viduals who claim to be victims of violation of 
any of the rights stipulated in the consideration 
of these notifi cations.

The new in the two international era is that 
they have taken the form of an international 
treaty binding for the parties, and on the oth-
er hand, the two covenants include an interna-
tional system, to enhance and ensure respect 
for the rights contained in it. The implementa-
tion of the two international covenants began 

10 Allah, A. – T. (2005). IntroducƟ on to Freedoms and Hu-
man Rights – ConsƟ tuƟ onal Expression of Freedoms 
and Laws. Publishing and DistribuƟ on, Algeria, p. 53.
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in 1976. By virtue of the global and binding na-
ture of the two covenants, they are considered 
an important step on the path of protecting hu-
man rights at the international level.11

Article 17 of the International Covenant on 
Civil and Political Rights stated that “it is not 
permissible to interfere in a control or illegal in 
the privacy of anyone, his family, his residence, 
or his correspondence”. But everyone has the 
right to protect the law against such interven-
tion or exposure, and it is similar to Article II of 
the Universal Declaration of Human Rights.

3.2. The International Covenant 
on Civil and Political Rights

The characteristic of correspondence is one 
of the manifestations of the individual’s priva-
cy and is explicitly protected in Article 17. This 
protection includes not only during the transfer 
of written correspondence by mail or by a mes-
senger, but also in the period before sending it 
and after receiving it. It also includes direct oral 
communication, and today it must include con-
tact with any mechanical or electronic means. 
Protection is carried out so as not to disclose 
its contents except to the recipient person. It 
is also preserved from aspiration or any other 
intervention, kicking a message, changing its 
destination, or delaying it, or by confusion and 
the tangle of phone lines or electronic com-
munications.

The extent of protection must be expanded, 
so that the protection of personal communica-
tion between two individuals must be expand-
ed to documents that are not usually called 
correspondence. Examples of this. The idea in 
these articles may be threatened if the individ-
ual responsible for it reveals, especially if these 
moral, religious, or political values   prevailing in 
society contradict. In any case, it does not mat-
ter to him.

Under Article (18) that the International Cov-

11 Yasser Al – Huwaish, M. N. (2010). Public Freedoms 
and Human Rights. Syrian Virtual University, Syria, p. 
139.

enant protects the individual’s right even if the 
materials are not sent by any means of commu-
nication, in the Stanley case against Georgia, the 
US Supreme Court of Justice ruled the innocence 
when the state agents of the state found, and 
agents of the state of Georgia during a legal in-
spection of one of them, and they found three 
fi lms that were considered immoral and violated 
the Juria State Law, because it saw that the Unit-
ed States constitution protects the individual’s 
right And ideas, and to read and watch whatev-
er he wants within the retreat of his house, and 
that he has the right to liberate from the state’s 
research in the contents of his offi  ce and what-
ever the organizations related to the absence, 
they do not reach the retreat of the individual’s 
house. And if the fi rst amendment to American 
law means something, it means that the state 
does not have a matter of telling one who is sit-
ting alone in his home, but rather tells him what 
books he can read and the fi lms he can see.12

Article (17) of the International Covenant on 
Civil and Political Rights, and if it is read with a 
capacity of a horizon, it also protects the right 
to the confi dentiality of correspondence, and it 
prohibits reserve and illegal works that inter-
fere with means such as delivery, preserving 
ideas and information and keeping them secret. 
There are also cases in which intervention is 
permissible to limit the freedom of correspon-
dence, whatever its characteristic, when neces-
sary, in some cases, such as national security 
and defending public order, or crimes.

3.3. Protection is the right to 
confidential correspondence 
in Algeria

The Algerian constitution was concerned 
with public rights and freedoms and was sub-
ject to the right of correspondence and guar-
anteed and guaranteed the laws by providing 
penalties for its violation.

3.3.1. Constitutional protection 

12 Kashkash, K. (1992). Secret Correspondence Protec-
Ɵ on. Journal of Sharia and Law Studies, p. 144.
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for the right of correspondence
The thing observed on the provisions of the 

constitution in the fi eld of the legal system of 
public freedoms only guarantees public rights 
and freedoms, in public formulas, without ac-
curately addressing the text on accurate issues 
that are considered an eff ective guarantee to 
protect and ensure public freedoms. And since 
correspondence is forbidden as a warehouse of 
the privacy of individuals, so most of the con-
stitutions guaranteed this right, including the 
Algerian constitution 2020 in Article 47, para-
graph 02, where it included “every person has 
the right to confi dentiality of his correspon-
dence and his communication in any form” but 
it came in the public form, unlike some of the 
constitutions that dealt with this freedom with 
accuracy and clarity.

And what is noticed on Article 47/2 that the 
Algerian constitutional legislator remedies the 
error that was present in the 2016 constitution 
in Article 39 Paragraph 02 of the 2016 consti-
tutional amendment that came despite its ex-
plicit guarantee of the confi dentiality of corre-
spondence, but it lacks accuracy, especially in 
the phrase “guaranteed” where it results in the 
unconstitutionality of listening seats (listening 
devices) that can be placed in private phone 
centers, as well as appears from the formula-
tion of the article 39/2 The unconstitutionality 
of the fourth chapter related to the interception 
of correspondence, the registration of assets 
and the taking of photos in the investigation of 
the Code of Criminal Procedure (Article 65 bis 5), 
because the guaranteed phrase suggests that 
there is no objection to correspondence nor to 
register the voices in all cases. It was better to 
mention exceptions in the text of Article 39/2 of 
the Constitution or for registration after the end 
of the paragraph, just as Article 40 included the 
sanctity of the house, so there is no inspection 
except according to the law .... Thus, the article 
can be formulated in the context of what the 
Egyptian project went to, for example, where it 
stipulated in Article 57/2 of the 2014 constitution 
that: ... and for postal and telegrams, television 
conversations and other means of communi-

cation, and it is not permissible to confi scate 
it See it or its control except by a reasonable 
judicial order, and for a limited period, in accor-
dance with the provisions of the law. Thus, the 
confl ict between the constitutional principle 
and other laws reduces.

3.3.2. Legislative protection 
for the confidentiality of 
correspondence
The Algerian legislator has provided protec-

tion for the right of correspondence in both the 
(criminal) penal laws and civil law. 

3.3.2.1. In criminal law
In addition to the constitutional guaran-

tees that protect the confi dentiality of corre-
spondence,13 the Algerian project surrounded 
this right with texts criminalizing every attack, 
including Article 303 of the Penal Code, which 
stipulates that “everyone who breaks or dam-
ages messages or correspondence addressed 
to others, with bad faith, and in other cases 
stipulated Article 137 shall be punished with im-
prisonment from one month (1) to one year with 
a fi ne of 25,000 dinars to 100,000 DZD or in one 
of these For two penalties and the punishment 
is more severe if the attack is issued by the 
state employees, and that is stipulated in Arti-
cle 137 of the Penal Code. A user or delegate in 
the interest of lightning is embezzled, damaging 
a telegram or broadcasting its content, and the 
perpetrator is punished, as well as deprived of 
all public jobs or services for fi ve to ten years.

3.3.2.2. In civil law
The Algerian civil law does not include any 

explicit text that guarantees the protection of 
the quality of private life, but rather a gener-
al text that protects the fundamental rights of 
human personality. As the right of the confi -
dentiality of correspondence can be included 
in the private life and the latter within these 

13 Med, S. (2013). The right to privacy between guaran-
tees and controls in Algerian legislaƟ on and Islamic 
jurisprudence. College of Islamic Sciences, University 
of Oran, Algeria, p. 88.
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rights, Article 47 stipulates that: “For everyone 
who has been legally assaulted by one of the 
rights inherent to his personality to request the 
suspension of this attack and compensation for 
the harm that may be harmed”.14

CONCLUSION

The right of the secret correspondence is 
considered one of the most important person-
al rights stipulated in human rights, whether in 
terms of the Universal Declaration of Human 
Rights or constitutional texts and national leg-
islation in countries – including Algeria – and 
in the interest of the Algerian legislator on the 

14 Aziz, N. A. (2010). Criminal ProtecƟ on for Private Life – 
A ComparaƟ ve Study. PhD thesis, Faculty of Law, Bat-
na University, p. 48.

importance of the right of the secret of corre-
spondence he mentioned at the heart of the 
constitution, which means the opportunity for 
every person to correspond to others by send-
ing messages and postal parcels in the land, the 
sea, or the air, to receive messages and parcels 
and address others with any basket The law is 
allowed. Whether it is dealt with by well-known 
traditional or modern electronic communica-
tion means. 

It is worth noting that, with this technologi-
cal and scientifi c development and the increase 
in technical means that can be used to threat-
en respect for the confi dentiality of correspon-
dence and its prohibition, it has become nec-
essary to increase the legal means to protect 
this freedom.
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ABSTRACT

This article explores the evolving conception of property rights as 
individual entitlements and socially embedded institutions, empha-
sizing neighbor law and the duty of tolerance. While civil-law tradi-
tions traditionally conceptualize ownership as an exclusive and abso-
lute right, modern legal systems increasingly recognize that property 
must serve a social function and coexist with the rights and interests 
of others. Using the Georgian legal framework (Article 175 of the Civil 
Code), the paper examines how legal norms mediate confl icts be-
tween neighboring property owners, particularly where environmen-
tal degradation or industrial activity undermines the peaceful enjoy-
ment or economic use of property. The article emphasizes the role 
of regulatory mechanisms, such as environmental and construction 
standards, and highlights the judiciary’s critical function in determin-
ing the permissible scope of interference on a case-by-case basis. 
Drawing upon the jurisprudence of the European Court of Human 
Rights, it analyzes how the Court balances individual property rights 
under Article 1 of Protocol No. 1 with broader concerns addressed 
under Article 8 of the European Convention on Human Rights. By in-
tegrating national legal norms with international human rights stan-
dards, the article aims to delineate a coherent framework for resolv-
ing property-related confl icts in a manner that respects both private 
autonomy and the public interest.

KEYWORDS:KEYWORDS: Property rights, Environmental disturbance, 
Tolerating neighboring nuisance
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INTRODUCTION

As a foundational element of a free and 
democratic society, property rights underpin 
individual liberty and enable personal devel-
opment.1 Far from being merely an economic 
asset, property provides a sphere of autonomy, 
continuity, and control in which individuals ex-
ercise self-determination, assume responsibili-
ty, and fully participate in social and economic 
life.2 In civil-law traditions, ownership is tra-
ditionally conceived as an exclusive, absolute 
right:3 the owner may use, enjoy, and dispose of 
the property at will, excluding others from inter-
ference and enforcing protection through reme-
dies such as rei vindicatio and actio negatoria.4 

However, property—though often portrayed 
as the archetype of individual autonomy—is 
neither a purely private nor an isolated insti-
tution. It is inherently linked to spatial context 
and embedded within a broader social milieu. 
As such, it serves as a medium through which 
individuals exert infl uence over their environ-
ment while remaining subject to regulations 
and constraints.5 This duality underscores that 

1 Nordtveit, E. (2023). The changing role of property 
rights: An introducƟ on. In Law 2023, Edward Elgar 
Publishing. pp. 2-3. Available at: <hƩ ps://doi.org/10
.4337/9781839100659.00006>; Totladze, L. (2018). 
Commentary on the Civil Code, Book II (Chanturia, L., 
ed.), ArƟ cle 170, pp. 73-74. Tbilisi, Georgia.

2 Pushkar, P. (2012). ProtecƟ on of property under the 
European ConvenƟ on on Human Rights and the Geor-
gian ConsƟ tuƟ on: Analysis of the judicial pracƟ ce of 
balancing proporƟ onality of interference with the in-
dividual property rights. Georgian ConsƟ tuƟ onal Law 
Review, (5), p. 143.

3 The emphasis on the absoluteness of property rights 
refl ects the perspecƟ ve of legal systems based on 
Roman law. In contrast, the common law tradiƟ on, 
exemplifi ed by English law, adopts a diff erent con-
ceptual framework. Rather than recognizing prop-
erty as an absolute right, English law views property 
as a relaƟ ve right superior to, yet disƟ nct from, mere 
possession. See. Meskhishvili, N. (2018). Bona fi de 
acquisiƟ on of property from an unauthorized per-
son (Doctoral dissertaƟ on, Caucasus University), pp. 
36-37. Available at: <hƩ ps://dspace.nplg.gov.ge/bit-
stream/1234/290150/1/Disertacia.pdf >.

4 Zarandia, T. (2019). Property Law (2nd ed.). Meridiani. 
p. 50.

5 Smith, J. C. (2012). Some preliminary thoughts on the 

ownership entails not only control over resourc-
es but also responsibilities shaped by both le-
gal norms and social expectations. Accordingly, 
the idea that property carries a social function 
has gained widespread recognition: the right to 
exclude is not absolute, and the use of property 
must not unduly infringe upon the rights of oth-
ers or undermine the public interest.6 

It is precisely this need to balance private 
and public interests that gives rise to the state’s 
positive obligation in safeguarding property 
rights. Under constitutional frameworks, in-
cluding that of Georgia, the right to property is 
protected not only from unlawful state interfer-
ence (a negative obligation)7 but also through 
the establishment of a legal and regulatory en-
vironment that ensures one owner’s use does 
not disproportionately infringe upon others’ 
rights or the public good.8 

Neighborhood law exemplifi es how legal 
systems balance competing private interests. 
The Civil Code of Georgia establishes a gener-
al obligation of mutual respect among neigh-
bors, requiring property owners to exercise 
their rights in ways that recognize and accom-
modate the rights of others.9 Article 175 specif-

law of neighbors. Georgia Journal of InternaƟ onal and 
ComparaƟ ve Law, 39(3), p. 758. UGA Legal Studies 
Research Paper No. 12-05. Available at: <hƩ ps://ssrn.
com/abstract=2054732>; Zarandia, T. (2019). Property 
Law (2nd ed.). Meridiani. p. 42.

6 Meskhishvili, N. (2018). Bona fi de acquisiƟ on of proper-
ty from an unauthorized person (Doctoral dissertaƟ on, 
Caucasus University), pp. 45-46. Available at: <hƩ ps://
dspace.nplg.gov.ge/bitstream/1234/290150/1/Dis-
ertacia.pdf >.

7 Eide, A., Krause, C., Rosas, A. (1995). Economic, so-
cial and cultural rights. Kluwer Law InternaƟ onal & 
Raoul Wallenberg InsƟ tute of Human Rights and Hu-
manitarian Law. In Meskhishvili, N. (2018). Bona fi de 
acquisiƟ on of property from an unauthorized person 
(Doctoral dissertaƟ on, Caucasus University), pp. 45-
46. Available at: <hƩ ps://dspace.nplg.gov.ge/bit-
stream/1234/290150/1/Disertacia.pdf >.

8 Phirtskhalashvili, A. (2022). The legal dimension of the 
social funcƟ on of property. Journal of ConsƟ tuƟ onal 
Law, (2), p. 24.

9 Zarandia, T. (2018). Law of Neighbouring Tenements 
and the Essence of Private-Law ObligaƟ on of Toler-
ance in Georgian Law. Journal of Law, (2), p. 7. Avail-
able at: <hƩ ps://jlaw.tsu.ge/index.php/JLaw/arƟ cle/
view/2576>.
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ically recognizes that certain impacts—such as 
noise, emissions, or vibrations—must be toler-
ated within reasonable limits.10 This duty of tol-
erance refl ects the inherently social nature of 
property rights and the necessity of coexistence 
in densely inhabited spaces.11

In some cases, the impact arising from ad-
jacent land may signifi cantly degrade environ-
mental conditions to the point where a property 
becomes uninhabitable or unusable for eco-
nomic purposes. Such adverse eff ects—whether 
from industrial activity, construction, or other 
externalities—underscore the importance of a 
legal framework that balances economic devel-
opment with the protection of individual prop-
erty rights.12 While economic or industrial devel-
opment may serve the public interest, it should 
not unfairly harm neighboring property owners. 
Clear environmental and construction regu-
lations must limit noise, emissions, and other 
disturbances to protect both the environment 
and peaceful enjoyment. However, legislation 
alone cannot fully address the complexities of 
real-world urban confl icts.13 Thus, beyond cod-
ifi ed rules, courts play a crucial role in defi n-
ing the scope of acceptable impact. Through 
case-by-case adjudication, they interpret gen-
eral legal norms, ensuring proportionality and 
fairness. This judicial oversight prevents both 
economic development and environmental 
protection from becoming absolute, promoting 
a balanced coexistence of private rights and 

10 Comp. Bundesministerium der JusƟ z. (2024). German 
Civil Code (Bürgerliches Gesetzbuch, BGB). §. 912. 
Available at: <hƩ ps://www.gesetze-im-internet.de/
englisch_bgb/>.

11 Zahnow, R., Cheshire, L. (2023). Community neigh-
boring norms and the prevalence and management 
of private neighbor problems. City & Communi-
ty, 22(2), pp. 126–144. Available at: <hƩ ps://doi.
org/10.1177/15356841221132497>.

12 López Ostra v. Spain, App. No. 16798/90. European 
Court of Human Rights. (1994, December 9). Judge-
ment of the Court. Available at: <hƩ ps://hudoc.echr.
coe.int/eng#{%22itemid%22:[%22001-57905%22]}>.

13 Zarandia, T. (2018). Law of Neighbouring Tenements 
and the Essence of Private-Law ObligaƟ on of Toler-
ance in Georgian Law. Journal of Law, (2), pp. 7-8. 
Available at: <hƩ ps://jlaw.tsu.ge/index.php/JLaw/ar-
Ɵ cle/view/2576>.

public interests.
The European Court of Human Rights (ECtHR) 

has developed a nuanced framework for re-
solving confl icts where environmental nuisanc-
es—often stemming from economic, industrial, 
or public interests—interfere with the rights of 
neighboring property owners. While Article 1 
of Protocol No. 1 (A1P1)14 protects the peaceful 
enjoyment of possessions, such cases are fre-
quently examined under Article 8 of the Euro-
pean Convention on Human Rights (ECHR),15 
which safeguards private and family life, home, 
and correspondence. This dual approach re-
fl ects the Court’s recognition that environmen-
tal harms implicate both property rights and 
broader human rights.

For Georgia, as a Contracting State, align-
ment with Strasbourg jurisprudence is essen-
tial. Judicial oversight ensures proportionality 
in balancing individual property rights against 
evolving social, economic, and environmental 
needs. This article analyzes ECtHR case law to 
elucidate the legal principles underpinning the 
reconciliation of these competing interests in 
property law.

1. PROPERTY RIGHTS 
AND ENVIRONMENTAL 
CHALLENGES: 
CONTROVERSIES 
UNDER THE ECHR

Article 1 of Protocol No. 1 to the European 
Convention on Human Rights guarantees the 
right to property. In Marckx v. Belgium, the Eu-
ropean Court of Human Rights clarifi ed that the 
provision, by referring to the “peaceful enjoy-
ment of possessions” and the “use of proper-
ty”, substantively secures property rights. This 
protection extends beyond formal ownership 
to encompass the ability to use, manage, and 

14 Council of Europe. (1952). Protocol to the ConvenƟ on 
for the ProtecƟ on of Human Rights and Fundamental 
Freedoms (Protocol No. 1, as amended).

15 Council of Europe. (1950). ConvenƟ on for the Protec-
Ɵ on of Human Rights and Fundamental Freedoms (as 
amended).
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dispose of property, underscoring its essential 
role in individual autonomy and legal certain-
ty (§ 63).16 

The ECtHR adopts a broad interpretation of 
“possessions” under A1P1, covering both tan-
gible and intangible assets, including property 
and claims based on legitimate expectations. 
This protection extends beyond domestic legal 
classifi cations to include rights in rem and in 
personam, as well as movable and immovable 
property. Even interests not formally recog-
nized under national law may qualify as “pos-
sessions” under the Convention.17 

A property right may be protected as a “pos-
session” under A1P1 even if it is revocable or 
contested under domestic law, at least until 
the revocation takes eff ect.18 The ECtHR also 
safeguards legitimate expectations, including 
de facto possession and contractual claims. In 
Beyeler v. Italy, the Court upheld a proprietary 
interest despite a void contract, emphasizing 
long-term possession, offi  cial recognition, and 
compensation, refl ecting its pragmatic ap-
proach to both formal and practical property 
rights (§§ 104–105).19 A1P1 sets out three rules: 
(1) a general principle of peaceful enjoyment 
of possessions, (2) conditions for lawful depri-
vation of possessions, and (3) the state’s right 
to control property use in the public interest.20 
When interference doesn’t fi t the second or 

16 Marckx v. Belgium, App. No. 6833/74, European Court 
of Human Rights. (1979, June 13). Judgment of the 
Court. Available at: <hƩ ps://hudoc.echr.coe.int/eng#
{%22itemid%22:[%22001-57534%22]}>.

17 Council of Europe/European Court of Human Rights. 
(2023, February 28). Guide on ArƟ cle 1 of Protocol 
No. 1 to the European ConvenƟ on on Human Rights 
(Updated). p. 7. Available at: <hƩ ps://rm.coe.int/
guide-article-1-p1-gts-english-update-28-02-2023-
/1680ae370a>.

18 Ibid., p. 8.
19 Beyeler v. Italy, App. No. 33202/96, European Court 

of Human Rights. (2000, January 5). Judgment of the 
Court. Available at: <hƩ ps://hudoc.echr.coe.int/eng#{
%22itemid%22:[%22001-58832%22]}>.

20 Council of Europe/European Court of Human Rights. 
(2023, February 28). Guide on ArƟ cle 1 of Protocol 
No. 1 to the European ConvenƟ on on Human Rights 
(Updated). p. 20. Available at: <hƩ ps://rm.coe.int/
guide-article-1-p1-gts-english-update-28-02-2023-
/1680ae370a>.

third rule, the fi rst rule applies (the so-called 
catch-all formula).21

Interestingly, according to ECtHR’s estab-
lished case law, interferences with property 
rights arising from environmental degradation 
or neighboring nuisances—such as noise, odors, 
vibrations, or pollution—are generally assessed 
under Article 8 of the ECHR, which protects pri-
vate and family life, rather than under Article 
1 of Protocol No. 1. (A1P1). The Court has clari-
fi ed that A1P1 does not guarantee enjoyment of 
possessions in a pleasant or pollution-free en-
vironment. In Flamenbaum and Others v. France 
concerning airport expansion, the Court reaf-
fi rmed that such issues fall more appropriately 
within the scope of Article 8 (§184).22

In cases such as Udovičić v. Croatia23 and 
Surugiu v. Romania,24 where the Court identifi ed 
a breach of Article 8 due to nighttime noise from 
a bar or authorities’ failure to respond eff ec-
tively to persistent neighborhood disturbances, 
it found no need to separately assess a poten-
tial violation of Article 1 of Protocol No. 1.25

Nevertheless, the ECtHR recognizes that se-
vere environmental degradation can violate Ar-
ticle 1 of Protocol No. 1 when it signifi cantly im-
pairs a property’s value, usability, or control, or 
imposes an excessive burden on the owner. In 
Öneryıldız v. Turkey,26 the Court found violations 

21 Ibid., p. 25.
22 Flamenbaum and Others v. France, App. No. 3675/04 

& 23264/04, European Court of Human Rights. 
(2012, December 13). Judgment of the Court. Avail-
able at: <hƩ ps://hudoc.echr.coe.int/eng#{%22item
id%22:[%22001-115143%22]}>.

23 Udovičić v. CroaƟ a, App. No. 27310/09, European 
Court of Human Rights. (2014, April 24), Judgment of 
the Court. Available at: <hƩ ps://hudoc.echr.coe.int/
eng#{%22itemid%22:[%22001-142520%22]}>.

24 Surugiu v. Romania, App. No. 48995/99, European 
Court of Human Rights. (2004, April 20). Judgment of 
the Court. Available at: <hƩ ps://hudoc.echr.coe.int/
eng#{%22itemid%22:[%22001-61714%22]}>.

25 Council of Europe/European Court of Human Rights. 
(2023, February 28). Guide on ArƟ cle 1 of Protocol 
No. 1 to the European ConvenƟ on on Human Rights 
(Updated). p. 53. Available at: <hƩ ps://rm.coe.int/
guide-article-1-p1-gts-english-update-28-02-2023-
/1680ae370a>.

26 Öneryıldız v. Turkey [GC], App. No. 48939/99, Europe-
an Court of Human Rights. (2004, November 30). Judg-
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of Articles 2, 13, and A1P1 after a methane ex-
plosion at a state-run rubbish tip in Ümraniye, 
Istanbul, killed nine of the applicant’s relatives 
and destroyed his home. The dump, operated 
by the Istanbul City Council, lacked safety mea-
sures despite warnings about methane risks. 
The authorities failed to act, neglecting preven-
tive measures like gas-extraction systems or 
resident warnings.

Despite the applicant’s home being built 
without authorization on Treasury land, the 
ECtHR rejected the government’s claim that it 
wasn’t a protected “possession”. The Court em-
phasized that even informal property may fall 
within the ambit of A1P1 when there is a suffi  -
cient degree of recognized occupancy and sta-
bility, especially where the State has tolerated 
the presence of such settlements and facilitated 
their integration. The destruction of the home, 
combined with the State’s negligence, breached 
the right to peaceful enjoyment of possessions, 
highlighting how environmental harm and gov-
ernment inaction can violate property rights 
when the State fails to balance private and pub-
lic interests.

In Öneryıldız v໫ Turkey, Judges Tümen and 
Mularoni dissented, arguing that A1P1 did not 
apply because the applicant’s illegally built 
dwelling on Treasury land was not a protected 
“possession”. They highlighted the absence of a 
legitimate property right or enforceable claim 
and maintained that state tolerance cannot 
create a proprietary interest. They cautioned 
that recognizing such claims could undermine 
town-planning laws, encourage illegal con-
struction, and obstruct regulatory enforcement.

This case illustrates the ECtHR’s broad and 
pragmatic interpretation of “possessions”, ex-
tending protection to both tangible and intan-
gible interests, including those not formally 
recognized under domestic law. While environ-
mental nuisances are typically examined under 
Article 8 of the Convention, the Court acknowl-
edged that, in exceptional cases where environ-
mental harm severely impairs property use or 

ment of the Court. Available at: <hƩ ps://hudoc.echr.
coe.int/eng#{%22itemid%22:[%22001-67614%22]}>.

value, A1P1 may also be engaged, particularly if 
the State fails to strike a fair balance between 
individual rights and public interests.

2. ARTICLE 8 OF 
THE ECHR AND 
ENVIRONMENTAL NUISANCES

Article 8 of the ECHR guarantees the right to 
respect for private and family life, home, and 
correspondence, forming a key basis for ad-
dressing environmental nuisances that impair 
the enjoyment of one’s home. The European 
Court of Human Rights has repeatedly found 
that serious harms—such as noise, pollution, 
and toxic emissions—may violate this right, 
particularly where states fail to prevent or mit-
igate the disturbance.27 This chapter examines 
the Court’s approach to environmental nuisanc-
es under Article 8, focusing on how it balances 
individual rights with public interests and the 
implications for protecting property in cases of 
environmental degradation.

2.1. Noise disturbance and the 
right to enjoy one’s home

Under the ECHR, the right to respect for one’s 
home extends beyond the mere physical space 
to include the ability to enjoy it peacefully. This 
right imposes positive obligations on public 
authorities to take appropriate measures, in-
cluding the enforcement of court decisions, to 
safeguard individuals from interference. Such 
interferences may be physical, such as unautho-
rized entry, or non-physical, including excessive 
noise, odors, or other environmental nuisanc-
es. When these disturbances—whether caused 
by private individuals, commercial activities, or 
public bodies—go beyond the level of ordinary 

27 Council of Europe/European Court of Human Rights. 
(2023, February 28). Guide on ArƟ cle 1 of Protocol 
No. 1 to the European ConvenƟ on on Human Rights 
(Updated). p. 53. <hƩ ps://rm.coe.int/guide-arƟ cle-1-
p1-gts-english-update-28-02-2023-/1680ae370a>.
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neighborly inconvenience, they may violate the 
right to quiet enjoyment of the home.28 Howev-
er, an issue under Article 8 only arises if individ-
uals are directly and seriously aff ected by the 
nuisance in question and are able to prove the 
direct impact on their quality of life.29

In Moreno Gómez v. Spain,30 the ECtHR es-
tablished that persistent noise pollution can 
violate Article 8 of the ECHR, which protects 
the right to respect for private and family life 
and home. Ms. Pilar Moreno Gómez, a Valencia 
resident since 1970, suff ered chronic sleep dis-
turbances and health issues due to excessive 
night-time noise from bars and discotheques 
authorized by the City Council since 1974. De-
spite reports confi rming noise levels exceeded 
legal limits and the area’s designation as an 
“acoustically saturated zone” in 1997, the au-
thorities continued issuing licenses, including 
one for a discotheque in her building, later an-
nulled. Ms. Moreno Gómez’s claim against the 
City Council, alleging violations of her rights to 
physical integrity and home under the Spanish 
Constitution, was dismissed by domestic courts 
for lack of direct evidence linking the noise 
to her harm.

The ECtHR ruled that Spain’s failure to en-
force noise regulations breached its positive 
obligations under Article 8 to ensure a peace-
ful home environment. The Court rejected the 
demand for direct evidence of noise inside 
her apartment as overly formalistic, given the 
authorities’ acknowledgment of excessive 
noise levels through municipal reports and 

28 Council of Europe/European Court of Human Rights. 
(2025, February 28). Guide on ArƟ cle 8 of the Europe-
an ConvenƟ on on Human Rights: Right to respect for 
private and family life, home and correspondence. p. 
123. <hƩ ps://ks.echr.coe.int/documents/d/echr-ks/
guide_art_8_eng >.

29 Council of Europe/European Court of Human Rights. 
(2024, August 31). Guide to the case-law of the Eu-
ropean Court of Human Rights: Environment. p. 32. 
<hƩ ps://ks.echr.coe.int/documents/d/echr-ks/guide_
environment_eng>.

30 Moreno Gómez v. Spain, App. No. 4143/02, European 
Court of Human Rights. (2004, November 16). Judg-
ment of the Court. <hƩ ps://hudoc.echr.coe.int/eng#{
%22itemid%22:[%22001-67478%22]}>.

the “acoustically saturated zone” designation.31 
This inaction, persisting over years, impaired 
Ms. Moreno Gómez’s well-being, leading to an 
award of €3,884 in non-pecuniary damages for 
mental anguish. The judgment set a landmark 
precedent, affi  rming that severe noise pollu-
tion, as an environmental nuisance, engages 
Article 8 when states fail to act. It underscored 
the state’s duty to enforce environmental reg-
ulations diligently, ensuring Convention rights 
are practical and eff ective, and established a 
standard for addressing noise disturbances 
across Contracting States.32

Similar fi ndings were reached by the Euro-
pean Court of Human Rights (ECtHR) approxi-
mately a decade later in the case of Udovičić 
v. Croatia.33 In this case, the applicant, Ms. 
Udovičić, lodged a complaint against the Cro-
atian authorities for their prolonged failure to 
address excessive noise and other disturbanc-
es originating from a bar located beneath her 
fl at in Cubinec, Croatia—a property she had 
co-owned and inhabited since 1991. The dis-
turbances began in August 2002 when con-
struction commenced to convert the premises 
into a bar and retail shop. Over the following 
years, Ms. Udovičić fi led numerous complaints 
raising concerns about the legality of the bar’s 
operating license, insuffi  cient sound insulation, 
and persistently excessive noise levels. Despite 
initiating both administrative and civil pro-
ceedings, her eff orts proved unsuccessful. Her 
civil claim, fi led in 2006, was dismissed in 2007 
on the grounds that the noise did not exceed 

31 See. Ribot, J. (2005). Spain. In H. Koziol & B. C. 
Steininger (Eds.), European Tort Law 2004. Springer, p. 
542.

32 See Paradissis, J.-J. (2005). Noise nuisance and the 
right to respect for private and family life: The Moreno 
Gómez case. Journal of Planning & Environment Law, 
2005(May), pp. 584–594. For an insighƞ ul analysis of 
the signifi cance of this case in the development of en-
vironmental rights under ArƟ cle 8 of the ECHR.

33 Udovičić v. CroaƟ a, App. No. 27310/09. European Court 
of Human Rights. (2014, July 24). Judgment of the 
Court. Available at: <hƩ ps://hudoc.echr.coe.int/en-
g#{%22fulltext%22:[%22UDOVI%C4%8CI%C4%86%20
v.%20CROATIA%22],%22documentcol lect ion-
id2%22:[%22GRANDCHAMBER%22,%22CHAM-
BER%22],%22itemid%22:[%22001-142520%22]}>.
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legal thresholds. Subsequent constitutional 
and criminal complaints were similarly reject-
ed in 2008.

The ECtHR found a violation of Article 8 of 
the European Convention on Human Rights. The 
Court reaffi  rmed that environmental pollution, 
including noise, may constitute an infringement 
of Article 8 rights when it reaches a certain level 
of severity. Whether this threshold is met de-
pends on factors such as the intensity and du-
ration of the nuisance, and the degree of its im-
pact on an individual’s health or quality of life 
(§ 139). In its assessment, the Court examined 
several expert reports. While some indicated 
compliance with regulatory noise limits, others 
showed exceedances. Signifi cantly, the most 
recent expert assessment confi rmed that noise 
levels exceeded permissible standards and that 
the soundproofi ng measures in place were in-
adequate. The Court also highlighted the bar’s 
continuous operation for over a decade and the 
high number of police interventions—87 in to-
tal, resulting in 42 administrative measures re-
lated to breaches of public order (§§ 141–149).

Despite Ms. Udovičić’s repeated appeals to 
administrative bodies, the authorities failed 
to adopt any eff ective remedial measures. This 
prolonged inaction refl ected a lack of due dili-
gence and a failure to appropriately balance the 
competing interests involved (§§ 152–160). The 
Court emphasized that although Article 8 does 
not impose specifi c procedural requirements, 
the decision-making process must be fair and 
must duly consider the interests protected by 
Article 8 (§ 151). Relevant procedural safeguards 
include the nature of the decision-making pro-
cess, the extent of individual participation, and 
the availability of adequate remedies. 

Ultimately, the Court held that the Croatian 
authorities had not fulfi lled their positive obli-
gations under Article 8. By allowing the distur-
bances to persist for over a decade without ef-
fective intervention, the state failed to protect 
Ms. Udovičić’s right to respect for her private life 
and home. This judgment underscores the im-
portance of procedural fairness and proactive 
state measures in addressing environmental 

nuisances that interfere with Convention rights.
In Hatton and Others v. United Kingdom 

(2001),34 residents near London’s Heathrow Air-
port challenged night fl ight restrictions, claim-
ing excessive noise violated their Article 8 ECHR 
right to private and family life. Despite a 1993 
UK quota system limiting noise from aircraft, 
particularly during 11:30 p.m. to 6:00 a.m., the 
applicants argued the measures were inade-
quate. Domestic courts upheld the policy’s le-
gality, exhausting remedies by 1996. The ECtHR 
Chamber found a violation of Article 8, citing in-
suffi  cient research on noise-related sleep and 
health impacts, failure to explore less intrusive 
alternatives, and inadequate justifi cation of 
economic benefi ts. The UK’s quota system did 
not suffi  ciently balance residents’ rights against 
economic interests, rendering the interference 
disproportionate. Additionally, a violation of Ar-
ticle 13 was found, as the UK judicial review was 
too narrow, focusing on procedural rationality 
rather than substantive proportionality. The 
ruling highlighted states’ positive obligations 
to mitigate environmental nuisances like air-
craft noise, ensuring a fair balance between the 
competing interests—those of the aff ected res-
idents and those of the wider public economy.

Interestingly, the Grand Chamber of ECtHR 
reversed the earlier judgement in 2003, ruling 
no violation of Article 8 of the ECHR.35 The Grand 
Chamber emphasized the UK’s “margin of appre-
ciation”, granting states discretion in balancing 
individual rights with public interests in complex 
policy areas like aviation and economic plan-
ning.36 It noted the UK’s extensive consultation 

34 HaƩ on and Others v. United Kingdom, App. No. 
36022/97, European Court of Human Rights. 
(2001, October 2). Judgment of the Court. Avail-
able at: <hƩ ps://hudoc.echr.coe.int/eng#{%22item
id%22:[%22001-59686%22]}>.

35 HaƩ on and Others v. United Kingdom [GC], App. No. 
36022/97, European Court of Human Rights. (2003, 
July 8). Available at: <hƩ ps://hudoc.echr.coe.int/eng#
{%22itemid%22:[%22001-61188%22]}>.

36 Council of Europe/European Court of Human Rights. 
(2024, August 31). Guide to the case-law of the Eu-
ropean Court of Human Rights: Environment. p. 48. 
Available at: <hƩ ps://ks.echr.coe.int/documents/d/
echr-ks/guide_environment_eng>.
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process, progressive noise mitigation measures 
(e.g., refi ned quotas), and the economic impor-
tance of night fl ights for Heathrow’s global com-
petitiveness. The Court held that the UK’s policy 
was reasonable and proportionate, not arbitrary, 
and within its discretion, as states are better 
positioned to assess technical and economic 
trade-off s, including sleep research and air traf-
fi c logistics. The Grand Chamber confi rmed that 
Article 8 applies to environmental nuisances like 
noise when individuals are seriously aff ected, 
whether caused directly by the state or through 
inadequate regulation of private activity. How-
ever, a fair balance must be struck, with states 
retaining fl exibility under Article 8(2). 

The Hatton and Others v. United Kingdom 
case (2001, 2003) is pivotal in debates over Arti-
cle 8 ECHR’s application to environmental nui-
sances, particularly noise pollution from Heath-
row Airport’s night fl ights. The 2001 Chamber 
ruling found violations of Articles 8 and 13, crit-
icizing the UK’s quota system for insuffi  ciently 
protecting residents’ right to a peaceful home. 
Rhona K.M. Smith praises the Chamber’s rigor-
ous scrutiny, which narrowed the state’s margin 
of appreciation, independently assessed the 
policy’s inadequacies, and rejected economic 
justifi cations without robust evidence, empha-
sizing that economic well-being under Article 
8(2) does not automatically outweigh individual 
rights in environmental cases.37 

Conversely, the 2003 Grand Chamber re-
versed this, upholding the UK’s measures due 
to thorough consultations, noise mitigation ef-
forts, and economic necessity, granting a wider 
margin of appreciation. It stressed that states, 
better equipped to handle complex policy, need 
only act reasonably, not perfectly, when balanc-
ing rights and public interests.38 This shift from 

37 Smith, R. K. M. (2002). HaƩ on v. United Kingdom. App. 
No. 36022/97. The American Journal of InternaƟ onal 
Law, 96(3), pp. 692–699. Available at: <hƩ ps://doi.
org/10.2307/3062172>.

38 See Murdoch v Glacier Metal Co Ltd [1998] Env. L.R. 
732, where the Court of Appeal addressed a claim 
of noise nuisance brought by Mr. and Mrs. Murdoch, 
who alleged sleep disrupƟ on caused by a nearby fac-
tory. Although the noise levels slightly exceeded WHO 

the Chamber’s rights-centric approach to the 
Grand Chamber’s deferential stance highlights 
ongoing tensions in prioritizing individual pro-
tections versus state discretion in environmen-
tal human rights law.

Similarly, in Flamenbaum and Others v. 
France,39 the ECtHR addressed the confl ict be-
tween individual residents’ rights and public 
economic interests arising from noise pollution 
caused by the expansion of Deauville–Saint-Ga-
tien Airport. Nineteen homeowners, living 500–
2,500 meters from the runway, claimed that 
increased noise from a 1993 runway extension 
violated their right to private and family life as 
well as their property rights, moreover alleg-
ing procedural fl aws in the expansion process. 
The airport, built in 1931 and upgraded to me-
dium-haul status in 1986, underwent a runway 
extension in 1993 to support heavier aircraft, 
intensifying noise for nearby residents. A 1978 
noise exposure plan and a 1991 aeronautical 
constraints plan, approved without an envi-
ronmental impact assessment (EIA) despite 
objections from over 500 residents, governed 
the project. Expert reports confi rmed height-
ened noise levels, but French courts rejected 
compensation claims, deeming the disturbance 
typical for airport proximity. Appeals, including 
to the Conseil d’État, were dismissed by 2003. 
France later implemented a revised noise expo-
sure plan in 2008 and “reduced noise” proce-
dures in 2009.

Under Article 8, the ECtHR found the noise 
suffi  cient to engage the right to private life but 
held that France balanced public economic in-
terests—regional development—against resi-
dents’ rights. Despite initial procedural lapses, 

guidelines, the court found no acƟ onable nuisance, 
emphasizing the character of the neighborhood, the 
presence of a nearby bypass, and the lack of com-
plaints from other residents. The case illustrates that 
exceeding noise thresholds alone does not establish 
liability; contextual factors and the perspecƟ ve of an 
average person are decisive.

39 Flamenbaum and Others v. France, App. No. 3675/04 
and 23264/04, European Court of Human Rights. 
(2012, December 13). Judgment of the Court. Avail-
able in French. Available at: <hƩ ps://hudoc.echr.coe.
int/eng#{%22itemid%22:[%22001-115143%22]}>.
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mitigation measures and thorough domestic 
judicial review justifi ed the interference, result-
ing in no violation. For Article 1 of Protocol No. 
1, the applicants claimed property devaluation 
and soundproofi ng costs, supported by two ex-
pert reports. However, one was methodologi-
cally fl awed, and the other failed to link losses 
specifi cally to the runway extension. Lacking 
clear evidence and given France’s mitigation ef-
forts, the ECtHR found no violation (§§ 188-190).

Flamenbaum and Others v. France exempli-
fi es the ECtHR’s pragmatic approach to envi-
ronmental disputes, prioritizing proportionality 
and state discretion when mitigation measures 
are implemented.40 The ECtHR’s reliance on the 
“economic well-being of the country” as a le-
gitimate aim under Article 8, even for primarily 
local economic benefi ts, mirrors its approach 
in Hatton and Others v. United Kingdom [GC] 
(2003) and underscores its jurisprudence on air-
port-related environmental disputes.41 The Arti-
cle 8 ruling refl ects deference to France’s eff orts 
to address noise pollution through subsequent 
plans and procedures, despite initial procedur-
al shortcomings. The Article 1 fi nding highlights 
the high evidential threshold for demonstrating 
property-related harm, requiring a clear caus-
al connection to specifi c state actions. For lit-
igants, it underscores the necessity of precise, 
well-substantiated evidence to succeed in envi-
ronmental and property claims under the ECHR.

2.2. Industrial pollution and the 
right to respect for one’s home: 
Reconciling residential rights and 
public interests

Although the ECHR does not explicitly en-
shrine a right to a healthy environment, the Eu-
ropean Court of Human Rights has addressed 
numerous cases concerning the quality of an 

40 Council of Europe/European Court of Human Rights. 
(2024, August 31). Guide to the case-law of the Eu-
ropean Court of Human Rights: Environment. p. 49. 
Available at: <hƩ ps://ks.echr.coe.int/documents/d/
echr-ks/guide_environment_eng>.

41 Ibid., p. 50.

individual’s surrounding environment, recog-
nizing that unsafe or disruptive environmental 
conditions can negatively impact wellbeing.42 
Article 8 may be invoked in such cases, whether 
the pollution stems directly from State actions 
or from the State’s failure to adequately regu-
late private sector activities. However, a claim 
under Article 8 requires individuals to demon-
strate that they are directly and seriously af-
fected by the environmental nuisance and to 
provide evidence of its specifi c impact on their 
quality of life.43

In López Ostra v. Spain,44 the European Court 
of Human Rights (ECtHR) examined whether 
the severe environmental pollution emanat-
ing from a waste treatment plant—intended to 
process liquid and solid waste—near Ms. López 
Ostra’s residence constituted a violation of Ar-
ticle 8 of the ECHR, which safeguards the right 
to respect for private and family life. The plant 
began operating without the necessary envi-
ronmental license and quickly started emitting 
strong odors, fumes, and noise that rendered 
living conditions intolerable for nearby resi-
dents, including the applicant and her family.

The Court acknowledged that while Article 
8 primarily aims to protect individuals from 
arbitrary interference by public authorities, it 
also imposes positive obligations on states to 
ensure eff ective respect for private and family 
life. This includes taking reasonable and ap-
propriate measures to prevent serious envi-
ronmental pollution from adversely aff ecting 
individuals’ well-being and enjoyment of their 

42 Council of Europe/European Court of Human Rights. 
(2024, August 31). Guide to the case-law of the Eu-
ropean Court of Human Rights: Environment. p. 31. 
Available at: <hƩ ps://ks.echr.coe.int/documents/d/
echr-ks/guide_environment_eng>.

43 Council of Europe/European Court of Human Rights. 
(2025, February 28). Guide on ArƟ cle 8 of the Euro-
pean ConvenƟ on on Human Rights: Right to respect 
for private and family life, home and correspondence. 
p. 53. Available at: <hƩ ps://ks.echr.coe.int/docu-
ments/d/echr-ks/guide_art_8_eng >.

44 López Ostra v. Spain, App. No. 16798/90. European 
Court of Human Rights. (1994, December 9). Judge-
ment of the Court. Available at: <hƩ ps://hudoc.echr.
coe.int/eng#{%22itemid%22:[%22001-57905%22]}>.
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homes. The Court emphasized that even in the 
absence of serious health risks, severe environ-
mental pollution could signifi cantly impair in-
dividuals’ quality of life and enjoyment of their 
homes (§ 51).

The ECtHR found that the Spanish authori-
ties failed to strike a fair balance between the 
town’s economic interest in operating the plant 
and the applicant’s right to respect for her home 
and private life. Despite repeated complaints 
from Ms. López Ostra and other residents, and 
several reports confi rming the harmful envi-
ronmental impact, local and national authori-
ties did not take eff ective action to mitigate the 
nuisance or suspend the plant’s operation. As a 
result, the applicant and her family were forced 
to temporarily leave their home due to the per-
sistent pollution.

The Court further noted that the plant op-
erated without the required environmental li-
cense and that the authorities had failed to 
take timely and eff ective remedial measures. 
This amounted to a breach of the state’s pos-
itive obligations under Article 8. While the ap-
plicant also alleged a violation of Article 3 (pro-
hibition of inhuman or degrading treatment), 
the Court concluded that, although the condi-
tions were very diffi  cult, they did not reach the 
required threshold for a violation. Although the 
ECtHR based its ruling primarily on Article 8, the 
implications of López Ostra extend to property 
rights as well. The applicant’s inability to enjoy 
her home due to environmental pollution can 
be viewed as an interference with the peaceful 
enjoyment of her possessions—an aspect pro-
tected by Article 1 of Protocol No. 1, even though 
this provision was not explicitly addressed in 
the judgment.

In Fadeyeva v. Russia,45 the ECtHR exam-
ined whether prolonged exposure to industrial 
emissions from the Severstal steel plant, one 
of Russia’s largest iron-smelting facilities, vio-
lated Ms. Fadeyeva’s right to respect for private 

45 Fadeyeva v. Russia, App. No. 55723/00, European 
Court of Human Rights. (2005, June 9). Judgement of 
the Court. Available at: <hƩ ps://hudoc.echr.coe.int/
eng#{%22itemid%22:[%22001-69315%22]}>.

and family life under Article 8. The applicant 
lived 450 meters from the plant in Cherepovets, 
within a “sanitary security zone” designated by 
Russian law as unfi t for residential use due to 
hazardous emissions, including excessive lev-
els of toxic substances like carbon disulfi de 
and formaldehyde. Despite this, the authorities 
took no eff ective measures to relocate her or 
mitigate the environmental risks.

The Court reaffi  rmed that Article 8 imposes 
positive obligations on States to protect indi-
viduals from environmental hazards, whether 
caused by public or private entities, that signifi -
cantly impair the enjoyment of their homes and 
private lives. While some environmental risks 
may be tolerated for public interest, a fair bal-
ance must be struck between economic bene-
fi ts and individual rights to a safe environment. 
The Russian authorities failed to enforce envi-
ronmental regulations or provide Ms. Fadeyeva 
with alternative housing, despite her place-
ment on a general housing waiting list. This in-
action constituted a serious interference with 
her rights, breaching Article 8. The ECtHR unan-
imously held that the State’s failure to regulate 
the privately operated steel plant’s emissions 
or off er eff ective remedies violated Article 8. 

In Giacomelli v. Italy,46 the ECtHR examined 
whether emissions, odors, and noise from a 
chemical waste detoxifi cation plant operated 
by Ecoservizi, located just 30 meters from Ms. 
Giacomelli’s home, violated her right to respect 
for private and family life. The plant operated 
without compliance with environmental regula-
tions, and despite Italian administrative court 
orders to suspend its activity, the authorities 
failed to enforce these rulings or carry out a 
timely environmental impact assessment (EIA). 
Ms. Giacomelli argued that this regulatory inac-
tion caused signifi cant disruption to her daily 
life and posed health risks. 

The ECtHR reiterated that Article 8 protects 
not only the physical space of a home but also 

46 Giacomelli v. Italy, App. No. 59909/00, European Court 
of Human Rights. (2006, November 2). Judgement of 
the Court. Available at: <hƩ ps://hudoc.echr.coe.int/
eng#{%22itemid%22:[%22001-77785%22]}>.
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the right to enjoy it free from serious environ-
mental nuisances (citing Hatton and Others v. 
the United Kingdom [GC], 2003, § 96). States 
have a positive obligation to regulate envi-
ronmental risks to prevent signifi cant interfer-
ence with private and family life. The Italian 
government defended the plant’s operation 
as lawful and benefi cial to public health and 
regional development, but it failed to count-
er the applicant’s evidence of harm. The Court 
unanimously found a violation of Article 8, 
concluding that the failure to enforce court-or-
dered suspensions, apply environmental legis-
lation, or conduct an EIA constituted a breach 
of procedural safeguards and permitted un-
lawful, ongoing interference with the appli-
cant’s home life. The judgment highlights that 
environmental degradation, combined with 
prolonged administrative inaction, can violate 
Article 8. It affi  rms the State’s duty to enforce 
environmental regulations eff ectively and to 
provide remedies, reinforcing the link between 
environmental protection and human rights 
under the Convention.

Similarly, in Dubetska and Others v. Ukraine,47 
the ECtHR addressed serious environmental 
and human rights concerns arising from the 
State’s failure to regulate industrial pollution 
and safeguard the living environment of near-
by residents. The case involved several fami-
lies living adjacent to a coal enrichment plant 
and a thermal power station in the Donetsk re-
gion. The applicants alleged that the resulting 
pollution rendered their homes uninhabitable 
and posed signifi cant health risks, thus violat-
ing their rights under Article 8 of the European 
Convention on Human Rights. Despite repeated 
complaints and scientifi c reports confi rming the 
presence of toxic substances in the air, soil, and 
drinking water, the authorities failed to adopt 
eff ective measures either to curb pollution or 
relocate the families to safer housing. 

47 Dubetska and Others v. Ukraine, App. No. 30499/03, 
European Court of Human Rights. (2011, Feb-
ruary 10). Judgement of the Court. Available 
at: <hƩ ps://hudoc.echr.coe.int/eng#{%22item
id%22:[%22001-103273%22]}>

While the Ukrainian government acknowl-
edged the existence of pollution, it argued that 
the enterprises operated within legal limits and 
that various agencies were working to resolve 
the problem. However, the Court found that the 
authorities had not taken timely or adequate 
steps to mitigate the environmental hazards or 
to protect the applicants’ private and family life.

The ECtHR held that there had been a vio-
lation of Article 8. It reaffi  rmed that, although 
economic development is legitimate, States 
must strike a fair balance between public in-
terests and individual rights. In this case, the 
prolonged inaction left families exposed to en-
vironmental harm for years, infringing on their 
ability to enjoy their homes and compromising 
their well-being. The judgment underscores 
that mere recognition of environmental risks is 
insuffi  cient under the Convention; eff ective re-
medial or protective action is required to satis-
fy a State’s positive obligations under Article 8.

CONCLUSION

The European Court of Human Rights (ECtHR) 
has developed a sophisticated jurisprudence 
addressing environmental nuisances under the 
European Convention on Human Rights, par-
ticularly through Article 8, which safeguards 
the right to respect for private and family life, 
home, and correspondence, and, in exceptional 
cases, Article 1 of Protocol No. 1, protecting the 
peaceful enjoyment of possessions. An analysis 
of the ECtHR’s case law shows that the Conven-
tion does not off er a direct mechanism for pro-
tecting property from environmental nuisances 
like noise or emissions. Instead, it serves as an 
auxiliary tool where such nuisances serious-
ly impair quality of life, health, or use of one’s 
home. The legal status of the property is sec-
ondary; the key factor is the impact on funda-
mental rights.

Cases such as López Ostra v. Spain (1994), 
Fadeyeva v. Russia (2005), Giacomelli v. Italy 
(2006), Dubetska and Others v. Ukraine (2011), 
and Öneryıldız v໫ Turkey (2004) illustrate the 
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Court’s nuanced approach to balancing individ-
ual rights against public interests in the context 
of environmental degradation. These rulings 
collectively affi  rm that severe environmental 
harm—whether from noise, toxic emissions, or 
pollution—can signifi cantly impair the enjoy-
ment of one’s home, engaging Article 8 when the 
State fails to act, whether through direct action 
or inadequate regulation of private entities. 

The ECtHR consistently underscores States’ 
positive obligations to implement and enforce 
eff ective environmental regulations, conduct 
timely impact assessments, and provide reme-
dies such as mitigation or relocation to protect 
residents from serious nuisances. In López Os-
tra, the Court found Spain’s failure to regulate a 
waste treatment plant’s emissions, which forced 
the applicant to relocate, breached Article 8 
by neglecting the balance between economic 
interests and individual well-being. Similarly, 
Fadeyeva and Giacomelli highlighted regulato-
ry inaction regarding industrial pollution, em-
phasizing that States must proactively address 
private-sector harms. Dubetska reinforced this, 
condemning Ukraine’s failure to mitigate or re-
locate families aff ected by coal plant pollution. 
These cases establish that mere acknowledg-
ment of environmental risks, without eff ective 
action, fails to meet Convention standards, as 
States must ensure practical and eff ective pro-
tection of rights.

In exceptional cases, environmental harm 
may engage Article 1 of Protocol No. 1, as in 
Öneryıldız, where the destruction of the appli-
cant’s home due to State negligence at a rub-

bish tip violated property rights. The Court’s 
broad interpretation of “possessions” to in-
clude informal dwellings refl ects its pragmatic 
approach, though dissenting opinions warned 
against encouraging illegal construction. Cas-
es like Moreno Gómez v. Spain and Udovičić v. 
Croatia illustrate Article 8’s relevance to urban 
noise, confi rming that persistent disturbances 
require eff ective State intervention. In contrast, 
Hatton and Others v. United Kingdom [GC] and 
Flamenbaum and Others v. France highlight the 
Court’s deference to State discretion under the 
margin of appreciation, especially where miti-
gation eff orts and public benefi ts are evident, 
underscoring the balance between individual 
rights and the public interest.

This jurisprudence underscores the interplay 
between environmental protection, property 
rights, and human rights. The ECtHR’s approach 
ensures that States uphold fundamental rights 
by maintaining a fair balance between individ-
ual interests and public needs through eff ec-
tive regulation and oversight. For countries like 
Georgia, such rulings serve as important guid-
ance for domestic courts in resolving property 
and environmental disputes with an emphasis 
on proportionality and fairness. The Court’s fo-
cus on procedural safeguards—such as trans-
parency and access to remedies—reinforces 
the rule of law and protects individuals from 
governmental inaction. These decisions affi  rm 
that protecting the environment is integral to 
human dignity and require States to take pro-
active measures to prevent serious environ-
mental harm.
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ABSTRACT

South Africa has encountered a notable increase in incidents of 
gender-based violence (GBV) over recent years. The failure of South 
Africa’s criminal justice system to eff ectively address GBV cases 
has resulted in the stigmatisation of the system. Consequently, the 
public’s trust in the criminal justice system has diminished. In 2023, 
three ‘‘anti-GBV laws were enacted; these laws aimed at combating 
GBV, namely the Criminal Law (Sexual Off ences and Related Matters) 
Amendment Act, the Criminal and Related Matters Amendment Act, 
and the Domestic Violence Amendment Act (DVVA). This study eval-
uates the effi  cacy of these laws in mitigating the prevalence of GBV 
in South Africa. Specifi cally, the research seeks to determine whether 
the anti-GBV laws off er protection to victims both before and after 
their rights are violated by perpetrators of gender-based violence. 
Additionally, the study investigates whether these laws expedite 
the legal processes involved in handling GBV cases. A comparison is 
made between the newly enacted laws and the Domestic Violence 
Act, which is recognised as the primary legislation governing GBV in 
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South Africa. Recommendations are provided 
regarding the eff ective implementation of pre-
ventive legal measures outlined in the DVAA 
to safeguard GBV victims and combat the es-
calating rates of GBV in South Africa. This is a 
qualitative study, and it draws its insights from 
various sources, including articles, case law, 
legislation, the Constitution, and international 
legal frameworks.

KEYWORDS:KEYWORDS: Gender-based violence, 
Victims, Anti-GBV laws

INTRODUCTION

Gender-based violence (GBV) is defi ned as 
the ‘violence that is directed at an individual 
based on his or her gender. It includes physical, 
sexual, and psychological abuse; threats; coer-
cion; arbitrary deprivation of liberty; and eco-
nomic deprivation, whether occurring in public 
or private life. Gender-based violence takes 
on many forms and can occur throughout the 
lifecycle.1 

The article’s main focus is on gender-based 
violence against women and children due to 
the high number of cases of GBV that are re-
ported. Bosielo JA in S v Makatu2 emphasised 
“the escalating trend of violent crimes, such 
as murder and sexual off enses, in the nation. 
These criminal activities signifi cantly threaten 
the fundamental societal and ethical structure. 
The society is experiencing a profound division. 
A large portion of the population, especially the 
marginalised and powerless groups like women, 
children, the elderly, and the sick, live in con-
stant fear. It is a fact that virtually every female 
in the country is at risk of becoming a victim of 

1 Ziniakova, T. (2021). Gender-Based Violence in In-
ternaƟ onal Human Rights Law: EvoluƟ on Towards 
a Binding Post-Binary Framework. William & Mary 
Journal of Race, Gender, and Social JusƟ ce, Vol. 27, 
Issue 3, 709. (2021). Available at: <hƩ ps://scholar-
ship.law.wm.edu/wmjowl/vol27/iss3/4> (Last access: 
15.01.2025).

2 S. v Makatu. 2014 (2), SACR.

either murder or rape. This unfortunate reality is 
juxtaposed against the backdrop of the emerg-
ing constitutional democracy, which promises a 
better existence for all. These off enses have per-
meated our picturesque nation’s entire territory 
like a destructive disease. They pose a severe 
threat to our emerging democracy and must be 
eradicated at their core”.3

GBV is acknowledged as a severe infringe-
ment of human rights,4 impacting predominant-
ly women and girls, perpetuating ongoing harm.5 
This hinders their ability to live up to their full-
est potential in a state of liberty and peace.6 

GBV is one of South Africa’s most serious and 
disturbing problems. According to the 2023/2024 
crime statistics, South Africa recorded 10,516 
rapes, 1,514 cases of attempted murder, and 
14,401 assaults against female victims in July, 
August, and September. In the same period, 881 
women were murdered.7 This is a worrying trend 
that has been identifi ed and reported globally. 
The Minister of Police described South Africa 
as being brutal and dangerous to women and 
children.8 In Tshabalala v S.,9 the court observed 
that hardly a day passes without any incident 
of gender-based violence being reported.10 The 
number of social media campaigns seeking jus-
tice for victims of gender-based violence also 
demonstrates this.11 

3 S. v Makatu. Supra, para 30.
4 UN High Commissioner for Refugees (hereinaŌ er UN-

HCR). Sexual and Gender Based Violence. Available at: 
<hƩ ps://www.unhcr.org/sexual-and-gender-based-vi-
olence.html> (Last access: 15.06.2024).

5 The World Bank. (2019). Gender-Based Violence (Vio-
lence against Women and Girls). Available at: <hƩ ps://
www.worldbank.org/en/topic/socialdevelopment/
brief/violence-against-women-and-girls>. (Last Ac-
cess: 15.01.2025).

6 Ncube, P.M. (2021).ProtecƟ on Orders in South Africa: 
The Eff ecƟ veness of ImplementaƟ on and Enforce-
ment for VicƟ ms of Gender-Based Violence. Unpub-
lished DissertaƟ on. (M.Phil.). University of Cape Town.

7 South African Government. Minister General Bheki 
Cele: Quarter four Crime StaƟ sƟ cs 2023/24. Available 
at: <www.gov.za> (Last access: 05.02.2025).

8 Ibid.
9 Tshabalala v S. 2020 (5) SA 1 (CC).
10 Tshabalala case, para 61.
11 Each day in South Africa, a woman or girl is murdered/

raped or abused. To name the few cases of gen-
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These crimes are mostly publicised on so-
cial media platforms, which results in cam-
paigns and hashtags ‘justice for victims of 
gender-based violence’, which have created a 
perception that the criminal justice system is 
failing to prioritise the interests of victims of 
gender-based violence. As a result, they resort 
to social media or commit vigilantism. The ef-
fect of gender-based violence is a signifi cant 
human rights infringement with real social and 
formative eff ects on the victims, their fami-
lies, networks, communities, and society.12 In 
response to this scourge, three  anti-GBV laws 
were enacted, namely the Criminal and Relat-
ed Matters Amendment Act,13 the  Criminal Law 
(Sexual Off ences and Related Matters) Amend-
ment Act,14 and the  Domestic Violence Amend-
ment Act.15 This paper focuses on the recently 
assented anti-GBV laws, arguing for the prop-
er implementation and eff ectiveness of these 
anti-GBV laws in protecting and promoting the 
interests or rights of victims of GBV as well 
as eliminating the high rise in cases of gen-
der-based violence. It also argues against the 
public’s perceptions, which are based mostly 
on social media platforms, that the criminal 
justice system favours the perpetrators of GBV 
instead of protecting the victims. 

der-based violence that have been doing rounds are, 
Uyinene Mrwetyana, who was a 19-year-old lady that 
was tortured to death by a male Post Offi  ce employ-
ee. Nosicelo Mtembeni, was a 23-year-old fi nal year 
student who was brutally butchered to death by her 
boyfriend. 

12 Nobanda, L., Nkosi, S.L., Sibanyoni, E.K. (2021). A Pos-
sible ExplanaƟ on of Violence Against Women During 
the Covid-19 Lockdown in South Africa: A SystemaƟ c 
Review. Acta Criminologica: African Journal of Crimi-
nology & VicƟ mology, Vol. 34, no. 3.

13 Criminal and Related MaƩ ers Amendment Act 12 of 
2021 (hereaŌ er CRMAA).

14 Criminal Law Sexual Off ences and Related MaƩ ers 
Amendment Act 13 OF 2021 (hereaŌ er SORMA).

15 DomesƟ c Violence Amendment Act 14 of 2021 (here-
aŌ er DVVA).

1. SYNOPSIS OF CASES OF 
GENDER-BASED VIOLENCE 
IN SOUTH AFRICA

This section presents a brief overview, albe-
it not comprehensive or exhaustive, of a range 
of atrocious off ences documented in diverse 
media platforms, perpetrated against wom-
en and identifi ed as having elicited signifi cant 
public reaction.

 ● In 2013, a 17-year-old Anene Booysen 
was brutally attacked, raped, and disem-
bowelled in Bredasdorp, Western Cape. 
In 2017, a 22-year-old Karabo Mokoena 
went missing, and her body was lat-
er found burned in an open fi eld in Jo-
hannesburg.

 ● In 2019, a 19-year-old university student 
Uyinene Mrwetyana was raped and mur-
dered at a post offi  ce in Cape Town. 

 ● Pule, a 28-year-old South African wom-
an, 8 months pregnant at the time, was 
declared missing. After an investigation, 
police established that her boyfriend, 
Ntuthuko Shoba, was responsible for her 
murder by hiring a hitman to kill her.

 ● Ms Namhla Mtwa was brutally gunned 
down at the gate of her home in Mtha-
tha, and no arrests have been made re-
garding her death to date.

 ●  In 2021, a 23-year-old law student, Nos-
icelo Mtebeni, was killed and her body 
dismembered; her body was found 
stuff ed inside a suitcase in East London 
by her boyfriend. 

 ● The body of a female child aged 6 was 
discovered concealed beneath a bed 
subsequent to her disappearance being 
documented on Thursday, the 7th of De-
cember 2023, within the vicinity of NU 13 
Inyibiba near Mdantsane in the Eastern 
Cape. The individual responsible for this 
act met his demise due to the vigilante 
actions carried out by the community’s 
residents.

These are not the only victims of GBV; the 
list is endless, which is an alarming factor that 
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needs to be addressed. This paper notes the re-
sponses to protecting the victims of GBV, such 
as the establishment of the Commission of Gen-
der Equality (CGE) in terms of section 187 of the 
Constitution, which promotes gender equality 
and protection, development, and attainment 
of gender equality.16

2. LEGAL FRAMEWORK ON 
GENDER-BASED VIOLENCE IN 
SOUTH AFRICA

GBV is also a human rights issue as it vio-
lates the rights of its victims. GBV is recognised 
as being not only a South African issue; rather, 
it is a worldwide problem. The spate of GBV has 
existed for a long time; in South Africa, it is also 
linked to the apartheid regime, which discrim-
inated against blacks.17 However, when South 
Africa became a democratic country, it tried to 
eliminate all the roots of apartheid, including 
gender-based violence. This part analyses the 
legal instruments developed to fi ght GBV na-
tionally and internationally.

2.1. International legal 
instruments on GBV 

South Africa adheres to numerous interna-
tional instruments aimed at fostering equality 
and non-discrimination. The eradication of gen-
der-based violence stands out as a primary ob-
jective in upholding the principles of the global 
community. Refl ecting on the year 1948, when 
the Universal Declaration of Human Rights was 
adopted,18 South Africa, despite refraining from 

16 SecƟ on 187(1) provides that the Commission for Gen-
der Equality must promote respect for gender equal-
ity and the protecƟ on, development, and aƩ ainment 
of gender equality.

17 Meyiwa, T., Williamson, C., MaseƟ , T., Ntabanyan-
ecom, G.-M. (2017). A Twenty-Year Review of Policy 
Landscape for Gender-Based Violence in South Africa. 
Gender and Behavior, Vol. 15, no. 2.

18 1948 Universal DeclaraƟ on of Human Rights. This seg-
ment underscores the signifi cant internaƟ onal agree-
ments, treaƟ es, declaraƟ ons, resoluƟ ons, and norms 

signing the declaration due to the apartheid 
regime, contributed to the consolidation of a 
rights framework that promoted international 
peace at the domestic level.

The International Covenant on Civil and 
Political Rights (ICCPR), enforced in 1976, pro-
hibits discrimination based on gender.19 There 
is a contention that the ICCPR’s prohibition of 
“inhuman or degrading treatment” should be 
construed as a prohibition against violence to-
wards women.

The Convention on the Elimination of All 
Forms of Discrimination Against Women (CE-
DAW) in 1979 marked a signifi cant advance-
ment in securing essential rights for women.20 
It mandates states to undertake necessary 
actions, such as legal reforms, to amend or 
eliminate existing laws, regulations, customs, 
and practices that perpetuate discrimination 
against women.21 

In 1993, the United Nations Declaration 
on the Elimination of Violence against Wom-
en (“DEVAW”) was adopted by the UN General 
Assembly.22 This declaration characterises vio-
lence as any form of gender-based aggression 

concerning gender-based violence. The Universal Dec-
laraƟ on of Human Rights from 1948 serves as the fun-
damental cornerstone at the global level in the fi ght 
against violence targeƟ ng women. It delineates the 
fundamental rights and principles of equality, securi-
ty, freedom, integrity, and dignity for all individuals, 
including women.

19 1976 InternaƟ onal Covenant on Civil and PoliƟ cal 
Rights. 

20 ConvenƟ on on the EliminaƟ on of All Forms of Discrim-
inaƟ on against Women Adopted and opened for sig-
nature, raƟ fi caƟ on, and accession by General Assem-
bly resoluƟ on 34/180 of 18 December 1979 entry into 
force 3 September 1981, in accordance with arƟ cle 
27(1).

21 ArƟ cle 1 of CEDAW defi nes the term “discriminaƟ on 
against women” shall mean any disƟ ncƟ on, exclusion 
or restricƟ on made on the basis of sex which has the 
eff ect or purpose of impairing or nullifying the recog-
niƟ on, enjoyment or exercise by women, irrespecƟ ve 
of their marital status, on a basis of equality of men 
and women, of human rights and fundamental free-
doms in the poliƟ cal, economic, social, cultural, civil 
or any other fi eld. 

22 DeclaraƟ on on the EliminaƟ on of Violence against 
Women Proclaimed by General Assembly resoluƟ on 
48/104 of 20 December 1993.
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leading to, or having the potential to result in, 
physical, sexual, or psychological harm or dis-
tress to women. It encompasses acts such as 
threats, coercion, or unwarranted deprivation 
of freedom, whether occurring within the public 
sphere or in private settings. Member states are 
urged by DEVAW to diligently strive to prevent, 
investigate, and, in accordance with domes-
tic laws, penalize instances of gender-based 
violence, regardless of whether such acts are 
perpetrated by state entities or private in-
dividuals.23

2.2 South African laws on GBV

South Africa has made huge progress in de-
veloping a legal framework that aims at elim-
inating gender-based violence and promoting 
and protecting the victims of gender-based vi-
olence. Apart from the provisions of the South 
African Constitution that promote equality,24 
non-discrimination,25 and dignity26 in all races 
and genders, South Africa has passed legis-
lation in this regard with far-reaching conse-
quences on GBV. There are laws that are en-
acted, for example Domestic Violence Act of 
1998 as amended by the Domestic Violence 
Amendment Act of 2021, which is known as the 

23 ArƟ cle 2 of DEVAW. Violence against women shall 
be understood to encompass, but not be limited to, 
the following: (a) Physical, sexual and psychological 
violence occurring in the family, including baƩ ering, 
sexual abuse of female children in the household, 
dowry-related violence, marital rape, female genital 
muƟ laƟ on and other tradiƟ onal pracƟ ces harmful to 
women, non-spousal violence and violence related 
to exploitaƟ on; (b) Physical, sexual and psychologi-
cal violence occurring within the general community, 
including rape, sexual abuse, sexual harassment and 
inƟ midaƟ on at work, in educaƟ onal insƟ tuƟ ons and 
elsewhere, traffi  cking in women and forced prosƟ tu-
Ɵ on; (c) Physical, sexual and psychological violence 
perpetrated or condoned by the State, wherever it 
occurs. 

24 SecƟ on 1 (a) of the ConsƟ tuƟ on of 1996 is founded 
on the values of (a) Human dignity, the achievement 
of equality and the advancement of human rights and 
freedoms; (b) non-racialism and non-sexism.

25 SecƟ on 9 (3) of the ConsƟ tuƟ on of 1996.
26 SecƟ on 10 of the ConsƟ tuƟ on of 1996.

legislation that protects the victims of GBV. The 
alarmingly high rates of GBV in South Africa led 
to the amendment of the Criminal and Related 
Matters Amendment Act,27  Criminal Law (Sexu-
al Off ences and Related Matters) Amendment 
Act,28 and  the Domestic Violence Amendment 
Act.29 These laws were formulated after the 2018 
National Presidential Summit on GBV, which 
gave rise to the country’s National Strategic 
Plan of GBV.30 The ‘anti-gender-based violence 
laws’ focus on the rights and interests of vic-
tims of gender-based violence in the criminal 
justice system. 

DVAA came into operation on 5 August 2022. 
The purpose of the Act is to inter alia amend 
the CPA to further regulate the granting and 
the cancellation of bail in domestic-related of-
fences.31 It also seeks to regulate sentences in 
respect of off ences that have been committed 
against vulnerable persons. This resulted in the 
amendment of the CPA.32

DVAA also precludes the release on bail of 
the person arrested for allegedly committing an 
off ence listed under section 1 of the Domestic 
Violence Act, which involves persons who are in 
a domestic relationship. DVAA seeks to protect 
the victims of domestic and gender-based vio-
lence by tightening bail provisions applicable to 
such matters.

The Criminal Law (Sexual Off ences and Re-
lated Matters hereinafter SORMA) Amendment 
Act took place on 31 July 2022. An essential 
objective of the SORMA Amendment Act is to 
enhance the legal framework by introducing a 
range of new sexual off ences.

The SORMA Amendment Act establishes a 
new off ence known as sexual intimidation.33 
This transgression occurs when an individu-

27 Act 12 of 2021.
28 Act 13 of 2021
29 Act 14 of 2021 amending the DomesƟ c Violence Act 

116 of 1998.
30 The NaƟ onal Strategic Plan on Gender Based Violence 

and Femicide is a policy document developed to ad-
dress GBVF in South Africa.

31 S. v Robertson. 2023 (2) SACR 156 (WCC).
32 Act 105 of 1997.
33 SecƟ on 14A of the Sexual Off enses Related Maters 

Amendment Act 13 of 2021.
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al, with intent and unlawfully, communicates 
a threat to a complainant that gives rise to a 
reasonable apprehension of impending harm 
in the complainant, suggesting that a sexual 
off ence will be perpetrated against the com-
plainant, a family member, or an individual in a 
close relationship with the complainant. 

The scope of the off ence of sexual intimida-
tion is broader and encompasses the threat of 
impending harm. Any sexual off ence had aware-
ness of a child being a victim of a sexual off ence, 
they were obligated to report such details to a 
law enforcement offi  cer. Failing to comply con-
stituted an off ence, and upon conviction, the in-
dividual could face a maximum sentence of fi ve 
years’ imprisonment.34

The enactment of the Criminal and Related 
Matters Amendment Act (CRMAA) took eff ect on 
5 August 2022. In contrast to the SORMA Amend-
ment Act and the DVAA, which specifi cally ad-
dress issues related to domestic violence and 
sexual off ences, the scope of CRMAA is broad-
er and more general. This legislation modifi es 
various laws, including the Criminal Proce-
dure Act35 and the Criminal Law Amendment 
Act36, to enhance support for victims of gen-
der-based violence.

CRMAA sanctions the utilisation of inter-
mediaries to facilitate testimony in court by 
vulnerable witnesses, such as children, elder-
ly individuals, or those with physical, mental, 
or emotional conditions, in proceedings other 
than criminal trials.37 Historically, many vulner-
able witnesses have experienced intimidation 
and distress while testifying in court, leading to 
a feeling of being unheard or unfairly treated.38 
This has discouraged witnesses and eroded 
public trust in the legal system.39 The amend-

34 Laws and policies to prevent and respond to violence 
against women and children in South Africa by Univer-
sity of Cape Town Children’s Rights InsƟ tute.

35 Criminal Procedure Act 51 of 1977. HereaŌ er CPA.
36 Criminal Law Amendment Act 105 of 1997.
37 SecƟ on 59 of CRMAA.
38 Mbandlwa, T. (2022). Women’s Day, Women’s Month 

for Who? For South African Women or South African 
Government and PoliƟ cians? Journal of PharmaceuƟ -
cal NegaƟ ve Results (13), 269.

39 Nomnganga, P. (2021). The Right to a Speedy Trial 

ment allows these witnesses to testify with-
out being physically present in court, utilising 
an intermediary from a more informal setting, 
promoting their comfort and avoiding poten-
tial distress. The Act imposes stricter criteria 
for bail considerations in cases involving do-
mestic violence off enses or violations of pro-
tective orders,40 criminalising breaches of court 
orders aimed at safeguarding individuals from 
the accused.41

Furthermore, CRMAA mandates harsh min-
imum sentences for convictions of murder or 
attempted murder where the victim is/was in a 
domestic relationship with the perpetrator, as 
well as in cases of rape involving a child, elder-
ly person, individual with a disability, or some-
one in a domestic relationship with the perpe-
trator.42 The imposition of minimum sentences 
aims to shield vulnerable groups from violent 
crimes, addressing instances where the justice 
system failed to protect gender-based violence 
victims, sometimes resulting in continued suf-
fering or tragic outcomes despite seeking help 
from authorities.43 All these Acts underscore the 
government’s commitment to preventing such 
occurrences, signalling zero tolerance for gen-
der-based violence and ensuring decisive action 
against off enders to safeguard victims’ rights.

3. EFFECTIVENESS OF THE 
IMPLEMENTATION AND 
ENFORCEMENT OF THE ANTI-
GBV LAWS FOR VICTIMS OF 
GBV IN SOUTH AFRICA

From the above analysis and discussion, 
it has been observed that the recently enact-

for Crime VicƟ ms in South Africa. LLM DissertaƟ on at 
Walter Sisulu University (Unpublished), 31.

40 Mpako, A., Ndoma, S. (2023). South Africans see gen-
der-based violence as most important women’s-rights 
issue to address. InsƟ tute for JusƟ ce and Reconcilia-
Ɵ on.

41 DomesƟ c Violence Amendment Act and the Harass-
ment Act 12 of 2011. 

42 SecƟ on 59 of CRMAA.
43 Maila v The State, 2023, ZASCA 3.
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ed anti-GBV laws provide measures that may 
successfully curb the scourge of GBV in South 
Africa. It is also apparent that the criminal jus-
tice system played a role in this pandemic, as it 
has been identifi ed as neglecting the victims of 
GBV; this is also evidenced in S. v Tshabalala.44 
This section responds to the recurring nature of 
these off enses and implicates the implementa-
tion and enforcement of these anti-GBV laws. 
It also argues that proper implementation and 
enforcement of these laws may be the solution 
to the scourge of GBV in South Africa. 

Tlaletsi AJ in AK. v Minister of Police45 held 
that ‘The state has a duty to protect women 
against all forms of gender-based violence that 
impair their enjoyment of fundamental rights 
and freedoms. It has to take reasonable and 
appropriate measures to prevent the violation 
of those rights. The South African Police Service 
(SAPS) is one of the primary state agencies re-
sponsible for the protection of the public in gen-
eral, in particular women and children, against 
the invasion of their fundamental rights by per-
petrators of violent crimes. The courts are also 
under a duty to send a clear message to perpe-
trators of gender-based violence that they are 
determined to protect the equality, dignity, and 
freedom of all women’.46 

These amendments are important as they 
simplify the process for individuals seeking 
protection orders against perpetrators. This 
constitutes a crucial measure in enhancing per-
sonal safety against violence and abuse. The 
amendments are geared towards ensuring ac-
countability among personnel responsible for 
assisting individuals reporting domestic abuse 
or seeking protection orders. Provisions of the 
Criminal Law (Related Matters Amendment Act) 
place a duty on the public to report any form 
of GBV that they have or may have noticed on 
someone else’s behalf. Failure to do so may re-
sult in an off ence and a sentence of at least 5 
years. This entails that the normal trend is that 
it is only the duty of the police to protect so-

44 S. v Tshabalala, 2022, ZAGPJHC 881.
45 AK. v Minister of Police, 2022, ZACC 14.
46 AK. v Minister of Police supra, para 3.

ciety; however, the public must not normalise 
GBV, and that it is not only the victim who must 
lay charges or report the GBV. 

This paper argues against the public’s per-
ception of the judiciary and concurs with Ntla-
ma47 that the judiciary is independent and the 
confi dence in the judiciary cannot be replaced 
by the invidious philosophies that appear to 
compromise the independence of the judicia-
ry.48 The public is compelled by this Act to re-
port such instances even without the victim’s 
permission. These anti-GBV laws have paved 
the way in reducing GBV that has bitten South 
Africa, and attempts to restore the dignity and 
reputation of both the criminal justice system 
and the judiciary. In essence, the legislature 
has, as a result, eff ected an overhaul of the 
Domestic Violence Act to be more responsive 
to the need to aff ord maximum protection to 
women and girls who are exposed to domestic 
and gender-based violence.49 This is propelled 
by the global quest for the creation of a specif-
ic crime or off ence of domestic violence. South 
Africa is appropriately taking heed of that call 
with the hopes of reducing the scourge of do-
mestic violence and maybe, with time, reducing 
it to a comfort level of societal safety.

CONCLUSION

 The scourge of GBV in South Africa has re-
sulted in the enactment of more eff ective laws 
regulating GBV. Although South Africa is known 
as a country that promotes and protects human 
rights through its Constitution, it is dishearten-
ing to witness it being recorded globally as a 
country that is almost helpless in fi ghting GBV. 
This scourge has caused major issues for most-

47 Ntlama, N. (2020). Gender-Based Violence Ignites 
Re-emergence of Public Opinion of Judicial Authority. 
De Jure Law Journal, 286-306.

48 Ibid.
49 George, L. (2020). Gender-Based Violence Against 

Women in South Africa. Ballard Brief: Vol. 2020, Is-
sue 2, ArƟ cle 7. Available at: <hƩ ps://scholarsarchive.
byu.edu/ballardbrief/vol2020/iss2/7> (Last access: 
15.05.2024).
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ly the criminal justice system. Enacting the an-
ti-GBV laws has shed light on not disapproving 
of the public’s opinion on the way that the crim-
inal justice system has been handling things re-
garding GBV. From the above discourse, these 
anti-GBV laws promote the protection and pos-
sible ways that the courts must adhere to when 
dealing with cases of GBV and protect the rights 
and interests of the victims. Proper implemen-

tation and enforcement of the provisions of 
DVAA on protection orders can become a great 
initiative in eliminating or signifi cantly reducing 
GBV. This paper affi  rms that the duty to curb the 
scourge of GBV does not lie only in the criminal 
justice system alone; the legislative framework 
that regulates GBV also places a duty on the 
public as well, that they must report any suspi-
cious incidents of GBV. 
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ABSTRACT 

Russian troops invaded Ukrainian territory on February 22, 2022, 
for the sake of defending its borders from the alleged NATO threat, 
led by the United States. This move created widespread legal debate, 
calling for a number of positions on whether Russia’s actions were 
justifi able self-defence in international law or breached the Geneva 
Conventions governing international humanitarian law. This research 
paper aims to bring to the fore the military activities carried out by 
Russian soldiers in Ukraine, taking into account the legality of such 
a military operation under Article 51 of the United Nations Charter, 
which discusses the right to self-defence and exercise of the right 
of self-defence on the part of states. We shall also examine wheth-
er military intervention violates humanitarian law. The analysis shall 
use relevant legal documents, albeit more specifi cally, the 1949 Gene-
va Conventions, the Rome Statute of the International Criminal Court 
of 1998, in addition to using the United Nations Charter and those 
that are supplementary. To this eff ect, the paper will examine the 
subjectivity of operations to international law and humanitarian im-
plications thereof towards Ukraine. The fi ndings of this research on 
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the legality of military interventions and state 
responsibilities according to international law 
will off er a complete appreciation of the legal 
and ethical dimensions of the confl ict.

KEYWORDSKEYWORDS: Intervention military, 
International humanitarian law, 
International Criminal Court

INTRODUCTION

Under the new international order, the 
global arena has witnessed several military 
interventions aimed primarily at eliminating 
violations of international humanitarian law 
and human rights, as well as changing politi-
cal regimes that infringe upon these rights. 
Regardless of the justifi cations presented for 
these military actions, a common characteristic 
is the use of armed force against the integrity 
and independence of states, which undermines 
their role as the largest sponsors of peace in 
the world. Much discourse has been dedicated 
to exploring the legal nature of these military 
interventions.

Military intervention, in general, oscillates 
between two prominent concepts in internation-
al law: the legitimate right to defend a state’s 
sovereignty and territorial integrity (as seen in 
the U.S. war on terrorism) and the violation of 
international humanitarian law. Such interven-
tions often result in casualties and infrastruc-
tural damage, whether intentional or uninten-
tional (as exemplifi ed by the war in Gaza).

On February 22, 2022, Russian troops in-
vaded Ukrainian territory under the pretext of 
defending national security against perceived 
threats from the West, particularly NATO. This 
military operation triggered signifi cant political 
reactions, dividing global opinion. One faction 
categorically rejects Russia’s infringement on 
Ukraine’s sovereignty, while another supports 
Russia’s justifi cations.

From an international law perspective, the 
key questions arise: How does the Russian mil-

itary intervention align with the requirements 
for legitimate defense as outlined in Article 51 of 
the UN Charter? Additionally, how does it relate 
to violations of international humanitarian law?

To address these issues, we have structured 
the research paper into two main topics. The 
fi rst topic examines Russian military interven-
tion and its connection to the right of legiti-
mate defense. This will include an analysis of 
military intervention in international law (the 
fi rst requirement) and the legitimacy of Russian 
military actions in light of international human-
itarian law (the second requirement).

The second topic will explore the extent to 
which the Russian military intervention violated 
international humanitarian law. This includes 
assessing Russia’s international responsibility 
for such violations (the fi rst requirement) and 
evaluating how these violations in Ukraine sub-
stantiate the case for Russia’s international ac-
countability (the second requirement).

In tackling these questions, we employed 
an analytical approach, gathering relevant legal 
material and analyzing it in relation to the re-
alities of the Russian-Ukrainian armed confl ict.

Section One: Russia’s declaration 
of war on Ukraine and the issue 
of justifying it by the right of 
legitimate defence

The tension in the relationship between the 
two states led to a military intervention carried 
out by the Russian Armed Forces on Ukrainian 
territory, and the Russian government’s pretext 
was that what it was doing came in the context 
of Article 51 of the UN Charter and that the state 
has the right to defend itself from any threat 
aff ecting its security and sovereignty.1

The concept of legitimate defense did not ful-
ly materialize until after the establishment of the 
United Nations. It emerged as a recognized princi-
ple within international norms and laws, allowing 

1 See ArƟ cle 51 of the Charter of the United NaƟ ons. 
Available at: <hƩ ps://www.un.org/ar/about-us/
un-charter/full-text> (Last access: 04.10.2024).
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states to take measures they consider necessary 
to protect their core interests when under attack. 
As public international law evolved, emphasizing 
the principle of preventing military force, the idea 
of legitimate defense developed as an exception 
to the general rule against the use of force, as 
outlined in the UN Charter,2 which aims to main-
tain international peace and security.3

From a legal perspective, military interven-
tion extends beyond the principles of public in-
ternational law, such as the principle of non-in-
terference in the internal aff airs of states. It can 
also be analyzed through the lens of interna-
tional humanitarian law, particularly in refer-
ence to the second Common Article of the four 
Geneva Conventions of 1949. This article stipu-
lates the international protection of members 
of the armed forces who have laid down their 
weapons, as well as individuals unable to fi ght 
due to illness, disability, detention, or other 
reasons. All such individuals must be treated 
humanely in all circumstances, without any 
harmful discrimination based on race, color, 
sex, religion, belief, birth, wealth, or any other 
criterion.4

Based on the previous discussion, we will 
examine the manifestations of military inter-
vention in international law. This will involve a 
detailed explanation of each aspect separately 
in the fi rst and the second requirement. We will 
also assess the legality of military intervention 
within the framework of international law.

2 The prohibiƟ on of resorƟ ng to the use of force and 
the threat of it is sƟ pulated in ArƟ cle 51 of the char-
ter, which states as follows: “nothing in this charter 
weakens or detracts from the natural right of states, 
individually or collecƟ vely, to defend themselves if an 
armed force aƩ acks a member of the United NaƟ ons, 
unƟ l the Security Council takes the necessary mea-
sures to maintain internaƟ onal peace and security”. 
See the full text of the Charter available at: <hƩ ps://
www.un.org/ar/about-us/un-charter/full-text> (Last 
access: 04.10.2024).

3 Kamrsho, H., Alloush, F. (2020). The limits of legiƟ -
mate defence under the UN Charter and the statute 
of the InternaƟ onal Criminal Court. Journal of Legal 
and PoliƟ cal Sciences, Vol. 11, No. 02, p. 551.

4 Mabrouk, G. (2014). The military intervenƟ on in Mali 
and the extent of its legiƟ macy. Notebooks of PoliƟ cs 
and Law, No. 11, p. 64.

The First Demand: Manifestations 
of military intervention in 
international law

Although the use of force and its threat are 
prohibited under the United Nations Charter, 
the international landscape reveals a diff erent 
reality. Numerous international confl icts con-
tinue to occur where force has been employed, 
each with its justifi cation based on specifi c con-
texts. The wars in Afghanistan, Iraq, and Ukraine 
represent Western military interventions that 
were framed under various pretexts, including 
the war on terrorism, preemptive war, preven-
tive war, and humanitarian military interven-
tion. These aspects of military intervention will 
be discussed in detail in the following sections.

The First Branch: Military 
intervention as a manifestation 
of the war on terror
 
Terrorism is not a new phenomenon and 

does not have a singular defi nition.5 Its man-
ifestations have varied across diff erent times 
and places, yet its fundamental nature has re-
mained constant. Since the League of Nations 
established the Convention for the Prevention 
and Punishment of Terrorism in 1937, combat-
ing terrorism has consistently been a priority 
for the international community. Starting in 
1963, sixteen international legal instruments 
aimed at preventing and punishing terrorist 
acts have been adopted. Furthermore, for over 
a decade, the United Nations General Assembly 
has passed annual resolutions on measures to 
combat international terrorism, initiated by the 
Sixth Committee.6

The Security Council has adopted numerous 
resolutions aimed at combating terrorism, with 
Resolution 1373/2001 holding particular signifi -

5 NATO. (2020). The reference method for combaƟ ng 
terrorism, p. 11. 

6 United NaƟ ons. (2009). Handbook on internaƟ onal 
cooperaƟ on in criminal maƩ ers to combat terrorism. 
United NaƟ ons Offi  ce on drugs and crime, New York, 
p. 1.
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cance. Adopted in the aftermath of the events 
of September 11, 2001, this resolution has both 
a general and binding nature. Its adoption un-
der Chapter VII of the United Nations Charter 
signifi es that terrorism is to be regarded as a 
threat to international peace and security.7

NATO defi nes terrorism in its military docu-
ments as “the unlawful use or threat of use of 
force or violence, which instils fear and terror, 
against individuals or any attempt to coerce or 
intimidate governments or societies or to im-
pose control over populations and property to 
achieve political, religious, or ideological goals.8

A signifi cant debate arose during the Rome 
Conference that established the International 
Criminal Court regarding the court’s jurisdiction 
over international terrorism crimes. Attendees 
were divided into two opposing views. The fi rst 
group argued that terrorism should fall under 
the court’s jurisdiction, as it is one of the most 
serious crimes threatening international peace 
and security, in addition to violating interna-
tional humanitarian law. The second group, 
however, contended that terrorism is a trans-
national crime, and the court should not ad-
dress it due to diffi  culties in defi ning it, a lack 
of consensus on the defi nition of international 
terrorism, and challenges in investigation and 
prosecution. They argued that national criminal 
courts should be the sole authority to address 
such crimes.

The second Branch: Military 
intervention as a form of 
humanitarian intervention
 
Although the concept of intervention has 

been widely applied in international relations, 
there is little consensus among scholars on the 
defi nition of “humanitarian intervention”, lead-
ing to the emergence of various interpretations. 
One interpretation is the broad concept of hu-
manitarian intervention, which holds that such 

7 Ibid.
8 NATO. (2020). The reference method for combaƟ ng 

terrorism, p. 11. 

interventions are justifi ed in response to any 
form of suff ering, whether caused by natural 
disasters or human actions, such as armed con-
fl icts. In contrast, the narrow concept restricts 
humanitarian intervention to actions that are 
free from political or military motivations and 
any form of coercion. In this sense, humanitar-
ian intervention is truly humanitarian, meaning 
it does not involve economic or strategic inter-
ests, nor does it exhibit bias or selectivity in its 
outcomes or methods.9

In 1915, the jurist Roger defi ned humanitar-
ian intervention as the right of a state to exert 
control over another state’s actions concerning 
its internal sovereignty when the law of human-
ity is in confl ict, with the intervening state seek-
ing to justify its actions legally.10

Christopher Greenwood states that human-
itarian intervention is limited to cases where a 
large segment of citizens—who may not neces-
sarily be subjects of a state or another state—
are exposed to death or torture on a large scale 
as a result of the policies of the government of 
that state.11

The Secretary-General of the United Na-
tions, Kofi  Annan, raised his famous question 
about how the international community should 
respond to gross and systematic violations of 
human rights that aff ect every principle of our 
common humanity. The International Commis-
sion on Intervention and State Sovereignty spe-
cifi cally12* described this issue as follows: “Gen-
erally, it aims to build a broader understanding 

9 Awashria, R. (2003). Humanitarian IntervenƟ on as a 
Mechanism for Achieving World Peace in the Concept 
of the Countries of the North. Available at: <hƩ ps://
www.asjp.cerist.dz/en/arƟ cle/75645> (Last access: 
04.10.2024).

10 Ibid., p. 13.
11 Ibid., p. 14.
12 * The InternaƟ onal Commission on IntervenƟ on and 

State Sovereignty is a body established by the Gov-
ernment of Canada in September 2000 in the wake of 
the controversy surrounding the NATO bombing cam-
paign in Kosovo. See: Massingham, E. (2009). Military 
IntervenƟ on for Humanitarian Purposes: Does the 
Doctrine of the Responsibility to Protect Enhance the 
LegiƟ macy of the Use of Force for Humanitarian Pur-
poses? InternaƟ onal Review of the Red Cross, Vol. 91, 
No. 876, p. 160.
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of the problem of reconciling intervention to 
protect human beings with state sovereignty. 
More specifi cally, it seeks to develop a global 
political consensus on how to move beyond 
polemics and often paralysis, towards eff ective 
action within the international system, particu-
larly through the United Nations”.13

The Committee uses six criteria to justify 
humanitarian military intervention, aiming 
to have these criteria accepted at the global 
level. It believes that these criteria can help 
bridge the gap between theory and practice 
regarding the responsibility to protect. These 
criteria are:14

1. The Just Cause Criterion: This requires 
the existence of widespread loss of life, 
with or without the intent to commit 
genocide, as a result of a deliberate act 
or negligence by the state;

2. The Appropriate Authority Criterion: 
This determines the body authorized to 
intervene in humanitarian situations;

3. The Good Intention Criterion: This 
means that the purpose of humanitar-
ian intervention is to stop or prevent 
human suff ering, and that overthrowing 
the regime is not a legitimate reason for 
intervention;

4. The Last Resort Criterion: This indicates 
that resorting to the use of force should 
be the last option for intervention, as 
outlined in Articles... of the Charter of 
the United Nations;

5. The Appropriate Means Criterion: This 
emphasizes the need to consider pro-
portionality in any intervention process, 
in accordance with the principle of pro-
portionality in international humani-
tarian law;

6. The Reasonable Probability of Success 
Criterion: This requires that military ac-
tion be justifi ed, provided that its chanc-
es of success are reasonable.

13 Ibid., p. 160.
14 Ibid., pp. 161-162.

The third branch: Military 
intervention as a manifestation 
of preemptive war
 
Both the concepts of preventive and pre-

emptive war, despite their diff erent pronunci-
ations, lead to the same act. They serve as a 
circumvention by major powers to confer some 
kind of legitimacy on their aggressive actions, 
allowing them to evade international account-
ability. It should also be noted that the prepa-
ratory committee for the draft defi nition of the 
crime of aggression has rejected the notion of a 
legitimate preventive defense.15

Despite the preparatory committee’s rejec-
tion of preemptive war as a means of legitimate 
defense, the international arena has witnessed 
many practices that illustrate this concept. One 
notable example is the Cuban Missile Crisis:

The Cuban Missile Crisis: During this crisis, 
the United States put forward several formal 
legal arguments in support of establishing a 
so-called “defensive quarantine” before any 
actual use of force by the Soviet Union or Cuba. 
Most of these arguments centered on the role 
of regional organizations and their ability to 
authorize the use of force in the absence of a 
formal Security Council resolution. However, 
several Security Council representatives dis-
cussed the notion of preemption during the 
Council’s deliberations on the American pro-
posal. Although there was no clear consensus 
supporting this principle, there was also no 
clear consensus opposing it. Many states that 
opposed the United States’ position did not 
outright reject the principle of preemption; 
rather, they questioned whether the criteria 
established under customary law had been 
met in this particular case.16

Six-Day War (1967): On June 5, 1967, Israel 

15 Saadi, M. Between prevenƟ ve war and proacƟ ve war 
in internaƟ onal law. Available at: <hƩ ps://www.asjp.
cerist.dz/en/downArƟ cle/325/1/1/45310> (Last ac-
cess: 04.10.2024).

16 Arend, C. (2003). InternaƟ onal Law and the Preemp-
Ɵ ve Use of Military Force, The Center for Strategic and 
InternaƟ onal Studies and the MassachuseƩ s, InsƟ tute 
of Technology, The Washington Quarterly, p. 94.
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launched an armed attack against the United 
Arab Republic (comprising Syria and Egypt) and 
quickly achieved victory in what became known 
as the Six-Day War. During Security Council dis-
cussions, Israel claimed that it was acting in an-
ticipation of what it believed would be an im-
minent attack by Arab states. The Soviet Union, 
Syria, and Morocco opposed Israel’s actions, 
rejecting any principle of preemptive self-de-
fense. Conversely, Israel’s supporters, such 
as the United States and the United Kingdom, 
tended to endorse the principle of preemption. 
However, once again, there was no clear con-
sensus against the principle.17

The second demand: Legality 
of Russian military intervention 
in international law
 
The right of legitimate defense has held sig-

nifi cant importance in international law since 
the issuance of the Charter of the United Na-
tions,18 Article 2(4), originally stated that the 
non-resort to the use of force and the threat of 
force in the relationships between states is par-
amount. In this context, Resolution 2526 of the 
United Nations General Assembly indicates that 
the threat or use of force constitutes a viola-
tion of international law and the Charter of the 
United Nations. However, the Charter makes an 
exception in Article 51, which provides for the 
inherent right of a state to respond to any ag-
gression against its security and territorial in-
tegrity. Analyzing the text of Article 51, we note 
that the international legislator coined the term 
“natural”, describing the right of legitimate de-
fense as a “right”. This indicates that this right 
has existed since ancient times, and that Arti-
cle 51 has revealed and regulated it. The use of 
the term “authentic” does not merely denote 
the preservation of a widespread right; rather, 

17 Ibid, pp. 94, 95.
18 Benalla, A.K. (2019). The legiƟ macy of military inter-

venƟ on outside the framework of the Security Coun-
cil: The situaƟ on in Syria. PoliƟ cal Studies, EgypƟ an 
InsƟ tute for Studies, p. 3.

it was developed to recognize that states still 
have the right to exercise legitimate defense, 
albeit under the control and responsibility of 
the UN Security Council19.

The question that arises in this regard is 
how to explain the Russian military interven-
tion in Ukraine through the Russian perspective 
on this concept, as well as the views of the rest 
of the international community. In the fi rst part, 
we will discuss the Russian justifi cations for mil-
itary intervention, linking it to Article 51. Then, 
we will analyze the nature of this intervention 
concerning the conditions for exercising the 
right of legitimate defense in international law, 
along with comments from various segments of 
the international community on the subject in 
the second part.

The first branch: Russia invokes 
the provisions of Article 51 
as justification for military 
intervention in Ukraine
 
Russia believes that it has the full right to 

use force if it perceives a threat to its securi-
ty, considering Article 51 of the UN Charter; it 
asserts that Russia’s interests are as legitimate 
as those of the West and emphasizes that the 
United States and Europe have ignored its in-
terests in this context.20

In a surprising development, contrary to 
many estimates, Russian President Vladimir 
Putin announced the launch of a military op-
eration in Ukraine early on Thursday morn-
ing in 2022. In an address to the people, Putin 
emphasized that the circumstances required 
decisive and immediate action after the Don-
bas republics appealed to Moscow for help. He 
stressed that his country’s plans did not include 
the occupation of Ukraine, but that many indi-
viduals, including Russian citizens, should be 

19 Tuta, H. (2018). The right of legiƟ mate defense be-
tween internaƟ onal legality and American pracƟ ce. 
Journal of Law, Vol. 07, No. 02, p. 164.

20 An arƟ cle published on the Al Jazeera.net, available 
at: <hƩ ps://www.aljazeera.net/midan/reality/poli-
Ɵ cs/2022/2/24/> (Last access: 04.10.2024). 



At
ik

 A
li,

 K
ha

lfa
lla

h 
Fa

ou
zi

90 samarTali samarTali dada msoflio msoflio #34,  ივნისი,ივნისი, 2025

www.lawandworld.ge

brought to justice for crimes against civilians, 
as he stated.21

The second branch: The 
conformity of Russian military 
operations in Ukraine with the 
conditions of legitimate defence in 
Article 51 of the charter
 
The right to legitimate defense is an inherent 

and natural right of both states and individuals, 
recognized by most domestic and internation-
al legal systems. However, exercising this right 
does not grant states or individuals broad dis-
cretion. The right to legitimate defense is men-
tioned in the United Nations Charter because it 
is not absolute; it comes with conditions that 
must be met for this right to be invoked. These 
conditions can be examined in international 
courts and international criminal courts as a 
justifi cation for permissibility, whether related 
to the act of aggression on one hand, or the act 
of response on the other.22

The conditions that must be met for an act 
of aggression or an act that justifi es retaliation 
are as follows: the aggression must be armed 
and unlawful; it must be immediate and direct; 
it must involve a violation of one of the essen-
tial rights of the state; and the state’s will must 
play a role in the occurrence of the aggression.23

As for the conditions that must be met in 
the act of repelling aggression, the response or 
self-defense must be justifi ed if the state or in-
dividual has no other means than resorting to 
defensive action. In other words, there must be 
a necessity that compels the response to the ag-
gression, and it must be carried out in a manner 
proportional to the scale of the aggression.24

Accordingly, for the act of response or de-
fense to be justifi ed and deemed permissible 
under the principles of legitimate defense, two 
conditions must be met: necessity and propor-

21 Ibid. 
22 Kamrsho, H., Alawash, F., Op-cit, p. 556.
23 Ibid., p. 558.
24 Ibid.

tionality.25

Therefore, the question remains: If the Rus-
sian military intervention is not an exercise of 
the right to legitimate defense, as the Russian 
government claims, can this intervention be 
considered a violation of international human-
itarian law? This question becomes especially 
pertinent in light of the International Criminal 
Court’s actions, as its prosecutor has called for 
an investigation into international crimes al-
legedly committed on Ukrainian territory since 
the beginning of the operations. This is the is-
sue we will address in the next section.

Second section: Russian military 
intervention in Ukraine in the light 
of international humanitarian law
 
International humanitarian law was estab-

lished to prevent war and mitigate its devas-
tating eff ects on humanity. It achieves this by 
establishing preventive and deterrent mech-
anisms that regulate the conduct of combat 
operations and the treatment of civilians, pris-
oners of war, and other issues arising on the 
battlefi eld. State adherence to international 
humanitarian law is based on political will and 
commitment to the provisions of international 
agreements and norms. Any violation of these 
rules by a state or its individuals will result in 
the state’s civil liability for any damages caused, 
in addition to the criminal liability of individu-
als whose actions constitute war crimes under 
international criminal law.

Accordingly, we will discuss in this section 
the establishment of Russia’s international re-
sponsibility for violating the rules of interna-
tional humanitarian law in the fi rst part. We 
will then examine how the Russian military in-
tervention in Ukraine constituted violations of 
these rules and the extent to which this serves 
as a justifi cation for establishing Russia’s inter-
national responsibility in the second part.

25 Ibid..
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The first demand: Establishment 
of Russia’s international 
responsibility for violating 
the rules of international 
humanitarian law
 
Rule 149 of Customary International Human-

itarian Law provides that a state is responsible 
for violations of international humanitarian law 
attributable to it, which include: violations com-
mitted by its organs, including its armed forc-
es; violations committed by persons or entities 
delegated a degree of governmental authority; 
violations committed by persons or groups act-
ing on its instructions or under its direction or 
control; and violations committed by private 
persons or groups that the state recognizes as 
its conduct.26

Therefore, the establishment of Russia’s in-
ternational responsibility for violating the rules 
of international humanitarian law is subject to 
those rules regarding the legal basis for this re-
sponsibility, whether in the Rome Statute or the 
agreements of international humanitarian law.

The first branch: The legal basis 
for international responsibility 
for violations of international 
humanitarian law in the Rome 
Statute of 1998
 
Establishing international responsibility in 

cases of serious violations of international hu-
manitarian law and international criminal law 
is crucial for maintaining stability and human 
security. The fi rst paragraph of Article 8 of the 
Statute of the International Criminal Court stip-
ulates that the Court has subject-matter juris-
diction over war crimes, especially when they 
are committed as part of a general plan or pol-
icy or during large-scale commission of these 

26 ICRC. The database of internaƟ onal humanitarian law, 
customary internaƟ onal humanitarian law, custom 
IHL Database. Available at: <hƩ ps://ihl-databases.icrc.
org/customary-ihl/ara/docs/v1_rul_rule149> (Last ac-
cess: 07.10.2024).

crimes. The second paragraph of the same arti-
cle confi rms that war crimes represent serious 
violations of international humanitarian law.27

The Rome Statute classifi es war crimes ac-
cording to four criteria: grave breaches of the 
four Geneva Conventions of 1949, other breach-
es of the rules and customs of armed confl ict, 
and crimes of armed aggression against the se-
curity and territorial integrity of states.28 

The Statute criminalized aggression in its 
latest amendment in 2010 at the Kampala Con-
ference. Article 08 bis* defi nes the crime of ag-
gression as established by the United Nations 
General Assembly in its Resolution No. 3314 dat-
ed 1974. According to the defi nition in Article 08 
bis, the crime of aggression is committed within 
the framework of an aggressive act stemming 
from the personal will of an individual who has 
the means to control the political and military 
actions of the aggressor state.29

Paragraph 2 of the above article defi nes an 
act of aggression as the use of armed force by 
a state against the sovereignty, territorial in-
tegrity, or political independence of another 
state, or in any manner inconsistent with the 
Charter of the United Nations. The term ‘act 
of aggression’ applies to any of the following 
acts, whether with or without a declaration of 
war, in accordance with United Nations General 
Assembly Resolution 3314 (XXIX) dated 14 De-
cember 1974:30

1. The invasion or attack by the armed 
forces of a state on the territory of an-
other state;

27 Lunisi, A. (2019). Gross violaƟ ons of the rules of inter-
naƟ onal humanitarian law: between the text of ArƟ cle 
8/2 of the statute of the InternaƟ onal Criminal Court 
and the obstacles to its acƟ vaƟ on. InternaƟ onal Jour-
nal of legal and PoliƟ cal Research, Vol. 3, No. 02, pp. 
131-132.

28 See InternaƟ onal Criminal Court. (2021). Statute of 
the InternaƟ onal Criminal Court, ArƟ cle 8. ISBN No. 
92-9227-386-8, The Hague, The Netherlands. 

29 United NaƟ ons. RésoluƟ on 3314 (XXIX) De L’assem-
blée Générale, Défi niƟ on De L’agression. Audiovisual 
Library Of InternaƟ onal Law, p. 5.

30 Kina, M.L. (2016). The Concept of the Crime of Ag-
gression in the System of the Permanent InternaƟ onal 
Criminal Court. Journal of PoliƟ cal and Legal Note-
books, Issue 14, p. 299.
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2. Any military occupation resulting from 
such actions, regardless of duration;

3. Any annexation by force of the territory 
of another state, or part thereof.31

The second branch: The legal basis 
for international responsibility 
for violations of international 
humanitarian law in the four 
Geneva Conventions of 1949
 
Serious violations of the four Geneva Con-

ventions of 1949 are acts committed against 
persons or property protected under these con-
ventions.32 These violations include acts such 
as murder, torture, inhuman treatment, forcing 
prisoners of war or protected persons to serve 
in the armed forces of the hostile state, unlaw-
ful deportation, transfer, or confi nement, and 
taking hostages.33

Other violations of the laws and customs 
of armed confl ict include 26 war crimes, such 
as directing attacks against the civilian popu-
lation, intentionally targeting civilian objects, 
launching attacks against personnel, instal-
lations, materials, units, or vehicles involved 
in humanitarian or peacekeeping missions, 
intentionally launching attacks knowing they 
will cause incidental loss of life or injury to ci-
vilians, and conducting indiscriminate attacks, 
including shelling of towns, villages, and dwell-
ings or isolated buildings that are not military 
objectives.34

31 Ibid.
32 The Geneva ConvenƟ ons and their AddiƟ onal Proto-

cols are internaƟ onal treaƟ es that contain the most 
important rules to limit the barbarity of war. The Con-
venƟ ons provide protecƟ on to people who do not par-
Ɵ cipate in the hosƟ liƟ es (civilians, health workers, and 
relief workers) and those who are no longer parƟ ci-
paƟ ng in the hosƟ liƟ es (wounded, sick, shipwrecked 
soldiers, and prisoners of war). See the offi  cial web-
site of the InternaƟ onal CommiƩ ee of the Red Cross 
available at: <hƩ ps://www.icrc.org/ar/document/
geneva-convenƟ ons-1949-addiƟ onal-protocols> (Last 
access: 12.10.2024). 

33 Lounisi, A., Op-cit, pp. 135-136.
34 Ibid.

The legal basis for international responsi-
bility for violations of international humani-
tarian law can also be found in Article 5 of the 
Convention on the Prevention and Punishment 
of the Crime of Genocide. This article obligates 
the parties to the Convention (i.e., states) to 
adopt, in accordance with their national con-
stitutions, the necessary legislative measures 
to enforce the provisions of the Convention. In 
particular, it requires states to impose eff ective 
criminal penalties on perpetrators of genocide 
or any of the other acts listed in Article 3 of the 
Convention.35

The legal basis for international responsi-
bility for violations of international humani-
tarian law can also be found in Article 2 of the 
Convention against Torture and Other Cruel, In-
human or Degrading Treatment or Punishment. 
This article requires each State Party to adopt 
eff ective legislative, administrative, judicial, or 
other measures to prevent acts of torture with-
in its jurisdiction. It also explicitly states that 
no exceptional circumstances—whether a state 
of war, a threat of war, internal political insta-
bility, or any other public emergency—can be 
invoked by a State Party as a justifi cation for 
torture. Additionally, orders from a superior 
offi  cer or public authority cannot be used as a 
justifi cation for torture.36

35 See arƟ cle 05 of the ConvenƟ on on the PrevenƟ on 
and Punishment of the Crime of Genocide, adopted 
and submiƩ ed for signature, raƟ fi caƟ on or accession 
by the UN General Assembly ResoluƟ on 260 a (D-3), 
of December 9, 1948; date of entry into force: January 
12, 1951.

36 See arƟ cle 02 of the ConvenƟ on Against Torture and 
Other Cruel, Inhuman or Degrading Treatment or 
Punishment, adopted by the General Assembly and 
opened for signature, raƟ fi caƟ on and accession in res-
oluƟ on 46/39 of 10 December 1984; date of entry into 
force: June 26, 1987.
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The second demand: Violation 
of the rules of international 
humanitarian law by the Russian 
military intervention in Ukraine 
as a justification for Russia’s 
international responsibility
 
In light of the above, we observe that the 

Russian army’s commitment to the rules of in-
ternational humanitarian law during its military 
intervention in Ukraine appears to be low. This 
is evident from reports by the United Nations 
and preliminary investigations by the Interna-
tional Criminal Court, which suggest the pos-
sibility of widespread human rights violations 
and breaches of international humanitarian law 
by Russian forces in Ukraine. Such actions could 
inevitably lead to the establishment of interna-
tional criminal responsibility for Russia.

The first branch: Russian military 
intervention violates the rules 
of international humanitarian 
law from the perspective of the 
United Nations
 
The United Nations has warned that ongo-

ing violence in Ukraine has left millions living in 
“constant fear” of indiscriminate shelling, while 
eff orts continue to reach the country’s most 
vulnerable populations. A month after Russia’s 
invasion, more than 3.7 million people have fl ed 
the country, with an estimated 13 million others 
stranded in aff ected areas or unable to leave 
due to increased security risks and the destruc-
tion of bridges and roads, according to Carolina 
Lindholm Billing, the UN Refugee Agency’s rep-
resentative in Ukraine.37

According to the Offi  ce of the UN High Com-
missioner for Human Rights, 78 children have 
been killed and 105 injured in Ukraine since the 
war began in February 2022. However, these fi g-
ures only refl ect those the UN has been able to 
confi rm, and the actual toll is likely to be much 

37 The United NaƟ ons news website available at: 
<hƩ ps://news.un.org/ar/> (Last access: 12.10.2024).

higher. The war has also had devastating eff ects 
on civilian infrastructure and access to basic 
services. For instance, the World Health Orga-
nization has reported attacks on healthcare fa-
cilities across the country, while the Ukrainian 
Ministry of Education and Science has docu-
mented damage to more than 500 educational 
facilities.38

For his part, United Nations Secretary-Gen-
eral António Guterres stated in a speech to the 
General Assembly that the Russian invasion of 
Ukraine compels UN member states to unite in 
“cooperation and solidarity” to support all those 
aff ected and “overcome this violation of inter-
national law”. During a Security Council session 
on Tuesday morning, Ukrainian President Volo-
dymyr Zelensky discussed what he described 
as the most horrifi c war crimes since the end 
of World War II, committed by Russian forces in 
his country. The session included a screening 
of video clips showing atrocities against civil-
ians and the destruction of infrastructure and 
buildings.39

Michelle Bachelet, the UN High Commission-
er for Human Rights, expressed her horror at the 
images of civilians killed in the streets and in 
makeshift graves in the town of Bucha, Ukraine. 
Bachelet added that the reports received raise 
serious and disturbing questions about the 
possibility of war crimes, severe violations of 
international humanitarian law, and grave vio-
lations of international human rights law.40

The second branch: Violation 
of the rules of international 
humanitarian law by the Russian 
military intervention from the 
perspective of the International 
Criminal Court
 
The Prosecutor of the International Criminal 

Court (ICC), Karim Khan, announced his deci-
sion to open an investigation into the situation 

38 Ibid.
39 Ibid.
40 Ibid.



At
ik

 A
li,

 K
ha

lfa
lla

h 
Fa

ou
zi

94 samarTali samarTali dada msoflio msoflio #34,  ივნისი,ივნისი, 2025

www.lawandworld.ge

in Ukraine as soon as possible. In a statement, 
Mr. Khan explained that while Ukraine is not a 
party to the Rome Statute and therefore cannot 
refer the situation directly to his offi  ce, it has 
twice exercised its right to accept the Court’s 
jurisdiction over alleged crimes under the 
Rome Statute.41

The fi rst declaration, submitted in 2014, al-
lowed the ICC to investigate crimes committed 
on Ukrainian territory between 21 November 
2013 and 22 February 2014. The second decla-
ration extended this period indefi nitely, grant-
ing the ICC jurisdiction over alleged crimes oc-
curring throughout Ukraine from 20 February 
2014 onward.42

The ICC Prosecutor stated that, after review-
ing his Offi  ce’s fi ndings from the preliminary 
examination into the situation in Ukraine, he 
has confi rmed “a reasonable basis to proceed 
with the opening of an investigation”. He add-
ed, “In particular, I am satisfi ed that there is a 
reasonable basis to believe that alleged war 
crimes and crimes against humanity have been 
committed in Ukraine, based on the events al-
ready assessed during the Offi  ce’s preliminary 
examination.43

The International Criminal Court’s decision 
to open an investigation into Russian military 
violations during its intervention in Ukraine 
signals international accountability for the 
Russian government. This indication is further 
validated by the issuance of an arrest warrant 
for the Russian president by the ICC Prosecutor, 
following the proven violation.44 

41 Ibid.
42 Ibid.
43 Ibid.
44 The arrest warrant states: “There are reasonable 

grounds to believe that Vladimir PuƟ n is criminally 
responsible individually for the war crimes of unlaw-
ful deportaƟ on of populaƟ on (children) and the war 
crime of unlawful transfer of populaƟ on (children) 
from certain occupied areas of Ukraine to the Russian 
FederaƟ on (within the meaning of ArƟ cles 8-2-a-vii 
and 8-2-b-8 of the Rome Statute), directly, and/or 
jointly with and/or through other persons (ArƟ cle 
25-3-a of the Rome Statute), as well as for the failure 
to exercise due control over his civilian and military 
subordinates who commiƩ ed or permiƩ ed these 
crimes and who were under his authority and employ-

CONCLUSION

There is a broad consensus that the use of 
force in international relations is a taboo that 
the United Nations does not tolerate. However, 
the issue of military intervention for humani-
tarian purposes, or what is known as preemp-
tive wars, remains contentious. This has placed 
the UN in a diffi  cult position, particularly since 
the countries most likely to engage in such in-
terventions are permanent members of the Se-
curity Council.

In light of our study on Russia’s military in-
tervention in Ukraine, we have reached the fol-
lowing conclusions:

 ● Military operations in Ukraine do not fall 
under the provisions of Article 51 of the 
United Nations Charter, as Russia claims, 
because the conditions required by the 
article are not met;

 ● Russia’s military intervention in Ukraine 
constitutes a violation of internatio-
nal law and international criminal law, 
as outlined in Article 8bis of the Ro-
me Statute;

 ● Russia has committed violations of in-
ternational humanitarian law during its 
military intervention in Ukraine, as evi-
denced by the documented information 
presented above.

ees under his control, in accordance with the rules 
on superior responsibility (ArƟ cle 28-b of the Rome 
Statute)”. See the offi  cial website of the InternaƟ onal 
Criminal Court available at: <hƩ ps://www.icc-cpi.int/
news/situation-ukraine-icc-judges-issue-arrest-war-
rants-against-vladimir-vladimirovich-puƟ n-and> (Last 
access: 12.10.2024).
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ABSTRACT 

The consequences of the war in Ukraine have reached beyond 
Europe, signifi cantly impacting regions such as the southern Medi-
terranean. Within this geopolitical context, Algeria—although main-
taining a neutral stance in the confl ict—is often perceived by Western 
actors as a longstanding ally of Russia. This perception has triggered 
political reactions in the United States, particularly among a minority 
group in Congress led by Representative McClain, who has suggested 
the possibility of imposing sanctions on Algeria. This article explores 
the legal nature and potential implications of such a proposal, ques-
tioning its validity and examining its alignment with international 
law. In doing so, we aim to assess whether the proposed measures 
fall within the permissible boundaries of unilateral coercive actions 
or constitute an overreach with no solid legal foundation. Moreover, 
this paper critically evaluates the broader impact of the report on re-
gional stability, arguing that it may contribute to escalating tensions 
in an already fragile geopolitical landscape.

KEYWORDS:KEYWORDS: Report, Sanctions, American Congress, 
International law, Protection

INTRODUCTION
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The war in Ukraine has revealed some weak-
nesses and even some disorder in the joint 
American-European reaction. It is above all a 
question of the somewhat soft approach of the 
Franco-Italian German trio compared to its hard 
corollary from the USA, notably under the aus-
pices of the former Biden administration, the 
United Kingdom and the rest of the EU, espe-
cialy the eastern bloc of Europe, such as Poland 
and the Baltic countries. About this war, its be-
ginning was marked by condemnation of the act 
of aggression coming from Russia and altering 
the sovereignty of a UN member country (UN/
GA/12407, 2 March 2022).1 And subsequently, 
some authors tried to justify the American in-
terference by looking for some legal arguments 
in this sense, such as the reference made to the 
rules of jus ad bellum.2

In addition, and still within the framework of 
international law, there was also the thesis of 
self-defense by Ukraine against Russian military 
intervention, advanced in the context of gen-
eral interference from the West. However, the 
problem that remained here was that supplying 
arms to Ukraine would still be inconsistent with 
the principle of neutrality of States during an 
armed confl ict, knowing full well that Ukraine is 
not part of NATO and therefore is not protected 
by this politico-military organisation.3

1 United NaƟ ons General Assembly. (2022). UN/
GA/12407. Eleventh Emergency Special Session, Gen-
eral Assembly Overwhelmingly Adopts ResoluƟ on De-
manding Russian FederaƟ on Immediately End Illegal 
Use of Force in Ukraine, Withdraw All Troops. 

2 “…it is important for the United States to follow the 
rules of jus ad bellum–defi ned in ArƟ cle 51 of the UN 
Charter as a State using force against another State 
with the consent of the State being invaded–when 
specifying the amount of force they will use against 
Russian opposiƟ on”. Qiang, A. (2022). The Russian 
Invasion of Ukraine: Examining the Legality of US In-
terference. Columbia Undergraduate Law Review. 
Available at: <hƩ ps://www.culawreview.org/journal/
the-russian-invasion-of-ukraine-examining-the-legali-
ty-of-us-interference>.

3 For arguments trying to resolve this inconsistency, 
see: Heller, K.J., Trabucco, L. (2022). The Legality of 
Weapons Transfers to Ukraine Under InternaƟ on-
al Law. Journal of InternaƟ onal Humanitarian Legal 
Studies, Brill ed. p. 12. Available at: <hƩ ps://brill.com/
view/journals/ihls/aop/article-10.1163-18781527-

Beyond the American-European reaction 
and that of the members of NATO, it is perhaps 
better to return to the meeting of the gener-
al assembly of the UN aforementioned, where 
a lot of States abstained from the condem-
nation explicitly from Russia. Among these 
countries, there are global economic forces 
like China and India, and other fl uctuating 
medium-sized regional powers like Iran and 
even Algeria in the southwest of the Mediter-
ranean. To tell the truth, we are talking about 
countries with a non-Western culture. About 
Algeria, it started to be aff ected by the war in 
Ukraine through the energy crisis. Indeed, the 
Russian economic counterattack, consisting 
of blocking the gas lines (Nordstream 1 and 2) 
supplying the EU Member States, has pushed 
them towards other suppliers such as Algeria. 
It should be noted that this country is already 
linked to the EU and its Member States by the 
association agreement,4 especially article 61 
(energy and mining), putting the development 
of gas transit among the objectives of cooper-
ation in the fi eld of energy and mining. Thus, 
the word gas is cited 24 times as a product 
benefi ting from the preferential rights grant-
ed by the Community to products originating 
in Algeria.

Following the aggravation of the ener-
gy crisis, the United States of America and 
through its ex-Secretary of State for Foreign 
Aff airs Antony Blinken who visited Algeria, 
asked the authorities of this country to in-
crease its exports gas to EU Member States.5 
For its part, Algeria, which is the third suppli-

bja10053/arƟ cle-10.1163-18781527 bja10053.xml>.
4 Council of the European Union. (2002). Council Deci-

sion 6786/02 on the signing, on behalf of the Europe-
an Community, of the Euro-Mediterranean Agreement 
establishing an AssociaƟ on between the European 
Community and its Member States, of the one part, 
and the People’s DemocraƟ c Republic of Algeria, of 
the other part. Brussels.

5 Apart from the economic nature of Mr. Blinken’s visit, 
this did not prevent the American Secretary of State 
for Foreign Aff airs, who visited Algeria, from trying to 
convince the Algerian authoriƟ es to reduce their de-
gree of cooperaƟ on with Russia and in the meanƟ me 
to guarantee the supply of gas to Europeans.
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er of gas to the EU, has responded by these 
technological incapacities to double its pro-
duction, although this country has reassured 
France and before it Italy to do its best to par-
tially remedy the Russian part in the market 
of these two EU member states. Despite this, 
soon after Mr. Blinkin’s return was accompa-
nied by an offi  cial non-executive approach 
from a parliamentary minority arguing for the 
imposition of some sanctions to the detri-
ment of Algeria, and which we will expose the 
content with more comment (I). Then, we will 
criticize through legal arguments this same 
report, tending to intensify the tensions that 
risk generalizing potential armed confl icts in 
the southwestern part of the Mediterranean 
Sea (II). Finally, we are looking for a few ar-
guments along the lines of advocating for the 
protection of medium-sized countries. We 
specify that these are located at the gate of a 
great power or a military alliance (III).

1. ALGERIA SANCTIONS: 
MCCLAIN’S BIPARTISAN CALL 
AGAINST ALGERIA

As a reminder of the report calling for the 
imposition of economic sanctions against Al-
geria, we quote that on September 30, 2022, 
twenty-seven U.S. lawmakers led by Repub-
lican congresswoman Lisa McClain took this 
initiative; hence, we wonder about the legal 
nature of the said report and especially about 
its scope. At fi rst glance, it is an internal 
non-binding text that does not refl ect the ma-
jority of the votes of the American Congress, 
but more or less, it approaches the legal na-
ture of a recommendation. Recommendations 
allow an institution or body to make their 
views known and to suggest a line of action 
without imposing any strict legal obligation 
on those to whom the recommendation is ad-
dressed, who may be high-ranking state offi  -
cials, like the US Secretary of State for Foreign 
Aff airs in our case, or other institutions or cit-
izens. We will present this defi nition following 

an analogy made to a few articles of the Trea-
ty on the Functioning of the European Union 
(TFEU).6 It seems reasonable to us to make 
this analogy given that the United States of 
America is a federal state and that the EU, 
which tends more and more towards integra-
tion, is therefore approaching the model of a 
federation of states.

As for the content of this appeal, it empha-
sizes the American federal law called Counter-
ing America’s Adversaries Through Sanctions 
Act (CAATSA),7 and is intended for countries that 
are enemies of America, or even countries co-
operating on a military level with anti-American 
countries or organizations. It should be noted 
that Algeria was not the fi rst country cited in 
such a report because Iran, North Korea, and 
even states supposedly considered good allies 
were the subject of similar calls, and this is the 
case with Turkey and Egypt, which bought S-400 
anti-missiles and Sukhoi-35 fi ghter planes, re-
spectively, from Russia. 

Russia was really the subject of sanctions 
since 2018, i.e. even before its military interven-
tion in Ukraine, these sanctions came as a result 
of Russian cyber-activities. However, Russian 
cyber attacks are part of its armed operation 
in Ukraine even if they are criticized in terms 
of their inability or insuffi  ciency from american 
and Western point of view,8 and of which we do 

6 Art. 288 (ex ArƟ cle 249 TEC): To exercise the Union’s 
competences, the insƟ tuƟ ons shall adopt regulaƟ ons, 
direcƟ ves, decisions, recommendaƟ ons and opinions. 
RecommendaƟ ons and opinions shall have no binding 
force. See for more details and explanaƟ ons on the 
recommendaƟ ons the consolidated version of the 
TFEU, in parƟ cular ArƟ cle 288, in Offi  cial Journal of the 
European Union (ex-EC), C 326/47, 26.10.2012. 

7 On August 2, 2017, US President Donald Trump 
signed into law the “Countering America’s Adversaries 
Through SancƟ ons Act” (Public Law 115-44) (CAATSA), 
which among other things, imposes new sancƟ ons 
on Iran, Russia, and North Korea. On this law and its 
applicaƟ on against Russia, see generally: Galbraith, J. 
(2018). ExecuƟ ve Branch Imposes Limited Russia-Re-
lated SancƟ ons AŌ er Statutory Deadlines. American 
Journal of InternaƟ onal Law , Vol. 112 , Iss. 2, pp. 296 
– 303. 

8 According to the American view, “Russia does not 
have a true cyber command. While the PresidenƟ al 
AdministraƟ on and the Security Council coordinate 
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not always share the same opinion. 
If we insist so far on Russia it is to under-

stand what link maintains the impact of the op-
eration carried out by this country in Ukraine 
with the elaboration by some members of the 
US Congress of the report which calls for sanc-
tioning Algeria in reference to CAATSA and es-
pecially for see further if this is suffi  ciently jus-
tifi ed legally, knowing well that we are within 
the framework of the internal American legal 
order and not necessarily with reference to 
and in accordance with international law.9 It is 
therefore to CAATSA text that we must return to 
seek out and examine the American arguments 
which revolve around Algeria’s military cooper-
ation with Russia. This cooperation described 
as strategic and materialized by a bilateral in-
ternational agreement but it goes back to a pe-
riod preceding the Russian war in Ukraine, so 
it is a real Algerian-Russian partnership and/or 
association which has several facets, that is to 
say it covers several military aspect and other 
fi elds,10 hence the question on the real causes 
of the advent or rather the elaboration of the 
said report. 

We can say that American fears do not nec-

cyber operaƟ ons involving various agencies and non-
state or quasi-state actors, they are not a cyber com-
mand in the US sense. There is no clear delineaƟ on 
of operaƟ onal responsibility and no uniform system 
of reporƟ ng and accountability. Rather, Russia’s cy-
ber-acƟ ve agencies and actors are governed through 
a largely informal system of relaƟ onships in which po-
liƟ cal expediency may trump operaƟ onal effi  ciency”. 
Soldatov, A., Borogan, I. (2022). Russian Cyberwarfare: 
Unpacking the Kremlin’s CapabiliƟ es. Available at: 
<hƩ ps://cepa.org/comprehensive-reports/russian-cy-
berwarfare-unpacking-the-kremlins-capabiliƟ es/>.

9 Ventouratou, A. (2022). LiƟ gaƟ ng Economic SancƟ ons. 
The Law & PracƟ ce of InternaƟ onal Courts and Tribu-
nals, Bill Nijhoff  ed., p. 593. 

10 Algerian PresidenƟ al decree N° 06-129 of April 3, 2006 
raƟ fying the agreement between the Government of 
People’s DemocraƟ c Republic of Algeria and the Gov-
ernment of Russian FederaƟ on on Trade, Economic 
and Financial and Debt Processing of the Algerian Re-
public DemocraƟ c and Popular towards the Russian 
FederaƟ on in respect of the previously granted, as 
well as the related protocol, signed in Algeria on 10 
March 2006. Offi  cial Journal of the People’s Democrat-
ic Republic of Algeria N° 21, April 5, 2006. 

essarily stem from Algerian-Russian military 
cooperation alone because Algeria is located in 
an area traditionally considered to be depen-
dent on NATO’s fi eld of maneuver, and Algeria 
does not constitute a threat to this politico-mil-
itary entity or its member states. On the other 
hand, the said report of the American Congress 
intervened to put pressure on Algeria and to 
prevent it from joining BRICS, in particular be-
cause this country has explicitly embarked on 
this path. For Algeria, this initiative is only a 
means of protecting itself against the excess-
es of the Arab spring which has overwhelmed 
a lot of countries belonging to the same region 
and consequently the Algerian ambitions to in-
tegrate the BRICS have no visible link with the 
Ukrainian crisis, nor with the attempt to weak-
en the US dollar, nor for that matter contribute 
to the new theory of the multipolar world. So 
to prevent any degradation in Algeria, such as 
that experienced in Libya, Syria, or in the rest 
of the countries, which have experienced in-
stability due to the external conspiracy of the 
Arab Spring, Algeria is required to refl ect on 
enhanced multi-faceted cooperation with the 
BRICS. A balanced association that departs from 
the Euro-Mediterranean model and takes into 
account the Algerian-Russian strategic partner-
ship, which refl ects a confi rmed geostrategic 
agreement model. This, without neglecting, of 
course, the history, which preceded this part-
nership on the legal and political levels.

To clarify this situation, we talk about Al-
geria as a third country to BRICS, but also and 
above all a medium-sized regional player, 
which maintains good historical relations with 
the member states of this entity. We aim here 
fi rst Russia, then China, South Africa, and In-
dia, without neglecting Brazil. Although we try 
to take advantage of bilateral Algerian-Russian 
relations in view of their visibility. Moreover, it 
seems reasonable to take the Algerian-Russian 
cooperation forward as a fi rst step towards the 
association between Algeria and BRICS, without 
harming Western interests. In a legal context, 
access to a possible association agreement 
between Algeria, on the one hand, and BRICS 
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and its member states, on the other hand, is 
justifi ed by the current situation in this North 
African country. Indeed, Algeria is linked to the 
European Union and its member states by the 
Euro-Méditerranéen Association Agreement. It 
should be noted that the outcome of this in-
ternational convention followed the weaken-
ing of Algeria during the black decade (from 
1992 to 2002). This has weakened the Algerian 
position in negotiations with their European 
counterparts since the start of the Barcelona 
process, known as the 5 + 5 jargon. The result 
was the ratifi cation of an agreement that did 
not serve Algerian interests well, knowing full 
well that it imposes only European values   on 
the Algerian side and that in a single direction. 
This embarrassing international conventional 
situation which makes any Algerian attempt to 
get closer to Brics minimal is doubled by the 
degrading security situation in neighboring 
Libya, triggered by France, supported by NATO 
and aggravated by Turkish interference, also a 
member of the NATO. Coming to this serious 
stage of the attack on the principle of state 
sovereignty, Algerian security fears from cer-
tain countries have fi nally become legitimate. 
In this sense and to better express this situ-
ation, “The realities of international relations 
show that this practice was manifested in the 
inability of the U.N. Security Council to prevent 
NATO military intervention in Libya».11 Conse-
quently, a minimum of rapprochement of Al-
geria with BRICS seems essential, in particular 
that certain countries of this entity, such as 
Russia and China, had a joint reaction on any 
refusal of foreign interference whatsoever in 
the Algerian neighborhood. On the other hand, 
we present this idea of   a common policy with 
the reservation because even within the mem-
ber countries of this organization, the geostra-
tegic external policies do not always aim at the 
subject of unanimity.12

11 Asadov, B., Gavrilenko, V., Nemchenko, S. (2021). Brics 
in InternaƟ onal Legal Space: Humanitarian Impera-
Ɵ ves of InternaƟ onal Security. Brics Law Journal, Vol. 
VIII, Iss. 1, p. 17. 

12 Asadov, B., Gavrilenko, V., Nemchenko, S., op. cit, p. 
21. 

For what has been said, can we consider 
the report made by a minority of the American 
parliamentarians in the future to have conse-
quences similar to those of the Russian decrees 
by which the Russian Federation considered 
Donbass as part of its national territory on the 
eve of its annexation by military force? 

2. LEGAL CRITICISM: NATO 
SOUTHWEST MEDITERRANEAN 
CONFLICT INCITEMENT

First on board, it is known that the organi-
zation of international society is carried out by 
supra-national legal texts, although in reality, 
there is no real authority that takes precedence 
over that of the States. This means that the inter-
national institutions are found in a juxtaposed 
and non-hierarchical pattern and that their cre-
ation is only the result of an agreement between 
States, which explains the existence of a kind of 
solidarity between these international institu-
tions, despite of their vocation, whether univer-
sal or regional.13 To tell the truth, the application 
of an international text issued by an organization 
is the consequence of a state’s consent, which is 
refl ected in the classic process of the signature, 
then the ratifi cation of the same legal text. But 
what about a national text or judgement coming 
from an institution of a purely national nature 
and which pleads for the extraterritorial eff ect of 
a domestic law or decision? 

This question on which we try to answer, 
concretizes the practical aspect of our article; in 
particular, that the writers of the report, coming 
from an American parliamentary minority guided 
by Mrs. Lisa McLaine, want to give it an extrater-
ritorial eff ect. Specifi cally, they want to subtract 
international sanctioning authority by viewing 
it as part of a rather American national sphere. 
Before going any further with this analysis and 
watching over its consequences on the interna-

13 Knudsen, T.B. (2019). Fundamental InsƟ tuƟ ons and 
InternaƟ onal OrganizaƟ ons: Solidarist Architecture. 
InternaƟ onal OrganizaƟ on in the Anarchical Society. 
The InsƟ tuƟ onal Structure of World Order, p. 175. 
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tional scene, we prefer to pause before a few an-
tecedents, whether it be a legislative or judicial 
act. On the history of this practice, it is important 
to examine some examples like the arrest war-
rant issued by a Belgian judicial court against a 
former senior offi  cial of the Democratic Republic 
of Congo, whose name is Yerodia.14 The negative 
point in this case, which was decided by the In-
ternational Court of Justice (ICJ), consists in the 
absence of any detail on the legality of the uni-
versal jurisdiction recognized by a Belgian na-
tional court. The reasoning of the ICJ was content 
to observe that this question was not contained 
in the fi nal submissions of the Parties.

Even if the ICJ showed rigor when it attribut-
ed more importance to the primacy of the rules 
of international law to the detriment of their 
corrolaries of domestic law (Belgian legal rules 
relating to universal jurisdiction in criminal 
matters), some authors were a little skeptical 
and saw at the time in the position of the high 
international court a kind of hampering the de-
velopment of international criminal law.15 

On this same idea of   universal jurisdiction 
that Belgium was criticized for, this country was 
fi nally convinced to remove this notion from its 

14 The Court found that the issue and internaƟ onal cir-
culaƟ on by Belgium of the arrest warrant of 11 April 
2000 against Abdulaye Yerodia Ndombasi failed to re-
spect the immunity from criminal jurisdicƟ on and the 
inviolability which the incumbent Minister for Foreign 
Aff airs of the Congo enjoyed under internaƟ onal law; 
and that Belgium must cancel the arrest warrant. We 
recall that the InternaƟ onal Court of JusƟ ce (ICJ), prin-
cipal judicial organ of the United NaƟ ons, delivered its 
Judgment in the case concerning the arrest warrant of 
11 April 2000. ICJ, DemocraƟ c Republic of the Congo 
v. Belgium, 14 February 2002. We recall that the DRC’s 
request before the InternaƟ onal Court essenƟ ally 
maintained that the Belgian mandate had been issued 
in fl agrant contradicƟ on to a decision of internaƟ onal 
law recognizing absolute immunity for the benefi t of 
a Minister of Foreign Aff airs as accepted by the juris-
dicƟ on of the Hague. Zuppi, A.L. (2003). Immunity v. 
Universal JurisdicƟ on: The Yerodia Ndombasi Decision 
of the InternaƟ onal Court of JusƟ ce. in Louisiana Law 
Review, vol. 63, n° 2, p. 309. 

15 Boister, N. (2002). The ICJ in the Belgian Arrest War-
rant Case: ArresƟ ng the Development of InternaƟ onal 
Criminal Law. Journal of Confl ict and Security Law, Vol-
ume 7, Iss. 2, p. 293. 

national legislation, and this time after a dip-
lomatic incident with Israel following a Belgian 
attempt to try Ariel Sharon for crimes under in-
ternational criminal law in accordance with this 
universal jurisdiction. 

If Belgium ended up admitting the primacy 
of international law by renouncing the rules of 
universal jurisdiction in its national legislation, 
is this the case for other countries, especially 
Russia and the United States of America? 

The answer is of course negative and we ar-
gue our opinion by the elaboration of the re-
port coming from a minority of the members of 
the American Congress and which is the subject 
of this study, knowing well that Algeria count-
ed until a period recently a trustworthy ally for 
the United States in its quest to fi ght terrorism. 
Yes, in this sense, the United States, which once 
drew up an anti-terrorism law (Patriot Act),16 has 
completely changed its position towards new 
adversaries and always by legal means, which 
are legislative texts and reports. 

In a similar step, the Soviet Union, which de-
fended the principle of the proletariat in East-
ern Europe and Afghanistan, this time preceded 
its war in Ukraine by a new legislative legal step 
consisting of considering the Donbas shelter-
ing a strong Russian community as a territory 
divided between two independent republics of 
Ukraine. Again, Russia and by presidential de-
cree, annexed Donbass and two other regions 
of southern Ukraine.17

16 “The Trump AdministraƟ on also took unprecedented 
steps to exclude immigrants based on their (non-Chris-
Ɵ an) religious beliefs—whether those beliefs were 
sincerely held or merely imputed by DHS offi  cials 
based upon the immigrants’ race, ethnicity, or coun-
try of origin. This SecƟ on will discuss the two princi-
pal mechanisms used by the Trump AdministraƟ on 
to bar nonChrisƟ ans from entering the United States. 
First, it will address the so-called “Travel Bans”. Then, 
it will describe the decimaƟ on of the United States’ 
longstanding commitments to refugee reseƩ lement”. 
Elias, S.B. (2021). Law as a Tool of Terror. Iowa Law Re-
view, Vol. 107, Iss. 1, p. 18. 

17 Just aŌ er the start of the Russian military operaƟ on in 
Ukraine, the two professors of internaƟ onal law Oona 
Hathaway and ScoƩ  Shapiro abusively criƟ cized Rus-
sian military acƟ viƟ es in Ukraine, without any refer-
ence to the Minsk agreements, saying: “But while the 
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In response, the United States, which has 
been quick to provide military support to 
Ukraine, has spared no legislative eff ort to 
put pressure on Algeria, Russia’s strategic ally 
located at the southwestern gate of the Med-
iterranean.

Have legislative texts become a means of 
instrumentalization and proliferation of wars?

Before answering this question, we will re-
fer to two internal legal texts, one of which is 
American, the other is Russian.

Unfortunately, the condemnation of this 
practice, which results in the attack on the sov-
ereignty of a member country of the United Na-
tions by another more powerful one, and which 
is carried out through a presidential decree or 
by internal legislation, has not been criticized 
as strongly as towards Russia. 

To clarify this observation, until now, the 
international society, which is very busy with 
the war in Ukraine and the gas crisis resulting 
from Russian countermeasures towards the EU, 
has considerably neglected the irresponsible 
practices of the Biden administration, which 
tolerates the steps aimed at sanctioning some 
countries. These are, of course, the countries 
that have traditionally counted in the pro-Rus-
sian camp, and this is the case of Algeria, which 
continues to be subjected to pressures of this 
type and of which the aforementioned re-
port, directed by the congresswoman Lisa Mac 
Laine, is proof.

In this regard, if the tracing of the provisions 
and principles of international law has been 
done until now to the detriment of the Third 
World countries, from now on, the competition 
between the West and the new emerging Eur-
asian component will take the lead in changing 

invasion ordered by Russian President Vladamir PuƟ n 
is in direct violaƟ on of the most fundamental princi-
ple of the internaƟ onal legal order—the prohibiƟ on 
on the use of force—it’s too early to write the obitu-
ary of the post-war internaƟ onal system”. Hathaway, 
O., Shapiro, S. (2022). On InternaƟ onal Order. Law 
Faculty Off er Analysis of Russia’s Invasion of Ukraine, 
Yale Law School. Available at: <hƩ ps://law.yale.edu/
yls-today/news/law-faculty-off er-analysis-russias-in-
vasion-ukraine>.

this state of aff airs. All that we have mentioned 
about the indiff erence of the leading states of 
the international community towards the UN 
Charter and those who prefer to take refuge in 
internal legislative or executive practices is only 
a maneuver to prolong confl icts in the world. In 
reality, the law has become a mere means of 
doing things for the great powers that are fi ght-
ing in a world that is slowly transforming from 
monopolistic to multipolar. 

Unfortunately, the legal follows the political, 
and thus the failure of certain legislative, exec-
utive, or even judicial bodies in a given country 
to respect the provisions of international law 
remains insuffi  cient to justify the drafting of 
the report calling for sanctions against Algeria. 
It is thus a competition between the American 
theory of the intensifi cation of confl icts tradi-
tionally supported by the old fox Kisenjer and 
that of a multipolar world defended by Dugin, 
who remains faithful to the return of the po-
lar balance. We note that this theory has been 
strongly supported to explain the proliferation 
of confl icts in the world, but also been framed 
by other authors. Among these, we cite Avi 
Cober, who has attempted both to assess the 
crystallization of low-intensity theory and to 
consider how to bridge the gap between the im-
portance of low-intensity confl ict and hedging 
theory, if any.18

The explicit link between the report written 
on the initiative of Ms. Lisa McLaine in collab-
oration with other members of the American 
Congress, on the one hand, and the theory of 
low-intensity confl ict, on the other, testifi es to 
a practice that has become common and which 
is the politicization of the law. Unfortunately, 
the law has become a means that serves politi-
cal ends, and we fi nd this normal as long as the 
powerful States deviate more and more from 
the fundamental principles of international 
law, such as are enshrined in the Charter of the 
United Nations. As a result, we move from the 
internationalization of domestic law to the na-

18 Kober, A. (2002). Low-intensity Confl icts: Why the Gap 
Between Theory and PracƟ se? Defense & Security 
Analysis, Vol. 18, Iss. 1, p. 15. 
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tionalization of international law through sanc-
tion by domestic texts, under the infl uence of a 
state policy within a powerful country. 

To illustrate this situation which consists 
in the nationalization of international law, i.e. 
settle transnational, or even international, con-
fl icts or disagreements between traditional 
entities of international law by the provisions 
of domestic law (legislation or parliamentary 
report as in our case), we insist on the quali-
fi cation of the term “military activity” in some 
States, whose same operation is considered an 
act of war or even an actual invasion, violating 
the sovereignty of the invaded country. 

The occupying or invading state most often 
pleads for military activity to the detriment of 
war,19, which shocks people’s minds. By way of 
illustration, the Americans adopted the jargon 
“military activity” in Afghanistan, Iraq, Syria, 
and for any armed operation carried out by 
this country. And yet, the legal trace is not com-
pletely ruled out. The conception of military 
activities stems from the lack of precision of 
the international standard. Therefore, once it 
fails international compromise, the obligation 
of precision unfortunately falls on states. And 
it is fulfi lled on an intra-state level, through a 
national law, for example, the American law 
on “Authorization for the Use of Military Force”. 
Since 2001, the Americans have considered any 

19 “Derived from the wording of ArƟ cle 42 of the 1907 
Hague RegulaƟ ons, occupaƟ on may be defi ned as 
the eff ecƟ ve control of a foreign territory by hosƟ le 
armed forces. It is not always easy to determine when 
an invasion has become an occupaƟ on. This raises the 
quesƟ on whether or not the law of occupaƟ on could 
already be applied during the invasion phase. In this 
regard, two main posiƟ ons are usually put forward in 
legal literature. Generally it is held that the provisions 
of occupaƟ on law only apply once the elements un-
derpinning the defi niƟ on set out in ArƟ cle 42 of the 
1907 Hague RegulaƟ ons are met. However, the so-
called ‘Pictet theory’, as formulated by Jean S. Pictet in 
the ICRC’s Commentary on the Geneva ConvenƟ ons, 
proposes that no intermediate phase between inva-
sion and occupaƟ on exists and that certain provisions 
of occupaƟ on law already apply during an invasion”. 
Zwanenburg, M., Bothe, M., Sassoli, M. (2012). Is the 
law of occupaƟ on applicable to the invasion phase? 
InternaƟ onal Review of the Red Cross, Vol. 94, Iss. 
885, p. 29. 

Islamist military group located abroad as a 
threat that requires American military activity 
on the territory where this militia is located.20 
According to this purely state authorization, the 
legal margin is national through the anticipated 
control of legal conformity of the military inter-
vention. Similarly, the Russian Parliament, after 
recognizing the self-proclamation of the two 
republics of Donetsk and Lugansk by confi rm-
ing presidential decrees, decided to intervene 
on Ukrainian soil. A struggle that aims to iso-
late the Azov brigades of the Ukrainian far right, 
supported by mercenaries and Western military 
experts from NATO, according to the Russian 
version. However, the interpretation, or rath-
er the control of this Russian national law, like 
its American predecessor, should not be exclu-
sively national. The eff ects of the said interven-
tion occur on a supranational level, where the 
interest of the international community is not 
necessarily preserved. And therefore, a strict 
minimum embodied in international judicial 
control seems essential. We are in the presence 
of the judicial assessment of the military act by 
an international body, such as the International 
Court of Justice.

Let’s go back to Mrs. Mc Lain’s report, it fi ts 
into the context of putting pressure on Algeria, 
which adopted a vision close to Russia and Chi-
na and which implicitly sees in the Russian in-
tervention in Ukraine a simple military activity, 
whereas it saw in the American operations car-
ried out in Moslem countries an invasion violat-
ing the territorial integrity of these countries in 
reference to the UN Charter. 

Beyond law and politics, it may be necessary 
to go back to the history of confl icts to under-
stand the source of each vision. For the Ameri-

20 “Thus, an “associated force” is not any terrorist group 
in the world that merely embraces the al Qaeda 
ideolo-gy. More is required before we draw the legal 
conclusion that the group fi ts within the statutory au-
thorizaƟ on for the use of military force passed by the 
Congress in 2001”. Johnson, J.C. (2012). NaƟ onal Secu-
rity Law, Lawyers, and Lawyering in the Obama Admin-
istraƟ on. Yale Law and Policy Review, p. 146. Available 
at: <hƩ ps://law.yale.edu/yls-today/news/qa-profes-
sor-hathaway-presidenƟ al-war-powers-and-war-ter-
ror>.
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can and Western vision on the Russian military 
intervention in Ukraine, Mr. Timothy Snyder and 
although he recalled the various Russian at-
tempts to annex Ukraine, strongly denied the 
saying that history repeats itself, because he 
wanted to give a new essence to human action 
to change the real datum of the invasion.21 How-
ever, this does not prevent us from borrowing 
the same historical touch from Mr. Snyder to 
explain the elaboration of the American report 
wanting to condemn Algeria and subsequent-
ly impose economic sanctions against it, with 
reference to CAATSA. Unfortunately, this vision 
testifi es to the continuity of the diffi  cult and 
complex relations between the West and Al-
geria, with a few rare exceptions during short 
periods under the Kennedy (JFK), Clinton and 
Trump administrations and whose American 
tendency was based on the pacifi cation of re-
lations by preserving the American economic 
interest above all, unlike the Biden administra-
tion which opts for radical armed solutions.

Similarly, the Russian or even Eurasian vi-
sion sees in the European and Western inter-
vention in the Arab world, including Algeria and 
North Africa, a real invasion destroying the reli-
gious values   of these Muslim-leaning countries.

As a result, the US parliamentary report 
against Algeria conceals an ideological and his-
torical confl ict between the West, on the one 
hand, and Russia and its allies, on the other, al-
though it intervened in legal form. Consequent-
ly, a possible American or North Atlantic mili-
tary action against Algeria will be treated by the 
member states of NATO as a simple special op-
eration for the democratization of this country. 
On the other hand, this same act will surely be 
qualifi ed as an invasion violating the sovereign-
ty of this country according to the legal reason-

21 “If history literally repeats itself, there would be no 
human agency. … It’s the same as saying ‘Things never 
change’”. Gonzalez, S. (2022). War in context: Yale’s 
Ukraine course reaches a global audience. Brief anal-
ysis of the historical vision of the balance of power 
between Ukraine and Russia as presented by the Yale 
historian Timothy Snyder. Available at: <hƩ ps://news.
yale.edu/2022/11/08/war-context-yales-ukraine-
course-reaches-global-audience>.

ing of Russia, China, and the other allied states 
of these two countries. In short, in all these 
hypotheses, Algeria, like Ukraine and former-
ly Libya, Syria, Yemen, Afghanistan, Nicaragua, 
Vietnam, etc., needs stronger protection under 
international law. This need remains urgent, es-
pecially since these countries constitute border 
areas of confl ict of interest between the East 
and the West.22

Still in the context of explaining the drafting 
of a report, the initiative of which dates back 
to an American parliamentary minority led by 
Ms. Lisa McLaine, it is important to insist on the 
fact that the political and historical visions ma-
terialize through the legal vision which in turn 
refl ects the confl ict between domestic law and 
international law. This concretization has been 
advanced in the context of post-Soviet coun-
tries, including Ukraine, through the means of 
conceptualizing troubles or troubled links to 
explore the relationship between international 
law and national law.23 On the other hand, such 
an analysis is rare in the case of Arab coun-
tries, which previously suff ered the same fate 
as Ukraine. We are content to say that the link 
between the internal order and the internation-
al order must be interpreted with reference to 
the principles of international law, in particular 
that of justice, equity, and good faith, without 
any historical infl uence. or political, but this 

22 Johnson, J.C. (2012). NaƟ onal Security Law, Law-
yers, and Lawyering in the Obama AdministraƟ on. 
Available at: <hƩ ps://law.yale.edu/yls-today/news/
qa-professor-hathaway-presidential-war-pow-
ers-and-war-terror>.

23 “We argue that the nexus approach can capture and 
navigate the complexity that is created by the confl u-
ence of various factors, rather than simplifying reality 
and ignoring the factors or contexts that may be diffi  -
cult to address due to disciplinary rules, boundaries 
and/or methodological shortcomings. We assume 
that the interplay between internaƟ onal law and do-
mesƟ c norms in each post-Soviet country is shaped by 
a unique set of condiƟ ons, including divergent levels 
of economic development, varied poliƟ cal regimes, 
and diff erent foreign policy trajectories, among them 
policies of internaƟ onal law, and readiness to socialize 
into internaƟ onal law norms”. WiƩ ke, C. (2022). Trou-
bled Nexuses Between InternaƟ onal and DomesƟ c 
Law in the Post-Soviet Space. Review of Central and 
East European Law, N° 47, p. 255. 
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requires an international compromise between 
the great powers.

Moreover, it is important to trigger the alert 
for the Algerian case even if the latter was not 
the fi rst to be the subject of a report of a par-
liamentary nature referring to the sanctions 
included in the CAATSA. On the other hand, if 
Egypt and Turkey, which were subject to simi-
lar sanctions, did not incur enough risk in terms 
of the use of armed force against them, Algeria 
must be worried. Indeed, this country remains 
in the eyes of NATO and the West in general, the 
geostrategic ally of Russia in the southwestern 
region of the Mediterranean. This reality alone 
constitutes a possibility of creating, in the short 
or medium term, an armed confl ict controlled 
by the United States of America, the aim of 
which is both to put pressure on Russia and to 
extend the sphere of infl uence of NATO further 
south in the Mediterranean, to the detriment of 
the new Eurasian alliance. For this, what protec-
tion for Algeria and States in a similar situation 
from the point of view of international law and 
international politics?

3. ADVOCATE FOR 
SAFEGUARDING MEDIUM 
STATES AT GREAT 
POWER BORDERS

Will the re-emergence of the bipolar world, 
the West and the Eurasian Alliance, push Alge-
ria more and more towards Russia and its allies 
to protect itself from Western pressure which 
is becoming gradually accentuated, as it was 
the case for Ukraine, which has found refuge 
near the United States and the European Union 
against Russia? But fi rst of all, is this compar-
ison or similarity between Ukraine before the 
war or on the eve of the Russian military inter-
vention, on the one hand, and Algeria, on the 
other hand, credible? Then, what are the means 
off ered to Algeria to protect itself against a pos-
sible military intervention, knowing that apart 
from the non-binding nature of the report of 
the American Congress calling for the applica-

tion of sanctions against Algeria, the threat of 
Western interference remains real in a tense in-
ternational political climate?

The answer to these questions, which will be 
analyzed on the two legal and political levels, 
requires a precision that relates to the defi ni-
tion of the average or modest State being on 
the doorstep of a great power, or a military alli-
ance. Thus, it will be necessary to resort to ex-
amples, through international practice and pre-
vious events. To do this, we wonder about the 
criteria to be used to know which countries are 
concerned by this possible protection.

The precision of the notion of “third State” 
is most often resolved by what is called the 
negative delimitation of the said concept. Con-
sequently, any third State is considered to have 
this quality vis-à-vis an international agreement 
and therefore towards an organization created 
by this same agreement. In this sense, Article 2 
of the Vienna Convention on the Law of Treaties 
states in its point 1-h) that “for the purposes of 
this Convention “third State” means a State not 
a party to the treaty”.24 

More positively now, the concretization of 
the aforementioned defi nition implies that Al-
geria is considered as a third State with regard 
to the Washington Treaty – or North Atlantic 
Treaty which is the base of the North Atlantic 
Treaty Organization (NATO ) because this coun-
try is not a signatory member in the said agree-
ment and even more, we can put forward two 
criteria to clarify the concept of the third State 
and which are the neighborhood, but above all 
the distinct or romantic interest between these 
two parties ( Algeria and NATO). It is this same 
remark that also applies to Ukraine vis-à-vis 
Russia, in particular that the fi rst constitutes 
the geostrategic extension for the second as 
a powerful country and also for the Shanghai 
Cooperation Organisation (SCO),25 especially in 

24 For more details on this concept, see. Aust, A. (2007). 
Modern Treaty Law and PracƟ ce. Cambridge Universi-
ty Press, Cambridge, pp. 256-261. The author has de-
voted Chapter 14 of his book to explaining this noƟ on 
of a third State.

25 “Regarding the impact of the war in Ukraine, Russia 
and China declared their willingness to “share the 
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its two military and economic aspects. The pur-
pose of this organization is to deepen partner-
ships, taking into account the strategic interac-
tion between China and Russia, and to expand 
cooperation between this hard core and the 
countries of Eastern Europe, including Ukraine, 
in various fi elds. We note at this stage that 
Ukraine has opted for a rapprochement with 
the West to the detriment of its rather Slavic 
Eurasian space. The same for Algeria, which has 
a tendency towards the East justifi ed by its his-
tory, while it is located at the southwest door of 
Europe and NATO.

On the history of these situations, Cuba has 
provided a good illustration of a country’s revolt 
against an American attempt to impose or con-
tinue to impose liberal Western values   in that 
country, which led to a political crisis and limit-
ed US military intervention in Cuban territory.26 
At that time, the Soviet Union did not hesitate 
to give its politico-military support to Cuba as 
the United States is doing today to Ukraine. The 
reproduction of this same scenario is not ruled 
out for good for Algeria, and to understand it 
legally, we will use some articles that appear in 
the Vienna Convention on the Law of Treaties. 
The essence of these texts is summarized in the 
reciprocal rights and obligations between the 
powerful State and/or the neighboring Organi-
zation to the third State, whose interest is not 
common. These are Articles 35 and 36 of the Vi-
enna Convention on the Law of Treaties, refer-
ring respectively to the obligations and rights 

responsibility and readiness to play a leading role in 
bringing stability at the global level” and to “strongly 
support each other on issues concerning the key in-
terests of each side”. However, there were no decla-
raƟ ons of increased Chinese support for the Russian 
FederaƟ on. However, President Vladimir PuƟ n indi-
cated that he had “given an answer to the quesƟ ons 
and concerns arising from the Chinese side”. Analysis 
of the 22nd Shanghai CooperaƟ on OrganizaƟ on (SCO) 
Summit held in Samarkand on September 15-16, 2022, 
with the parƟ cipaƟ on of leaders of its member states. 
Available at: <hƩ ps://www.osw.waw.pl/en/publikac-
je/analyses/2022-09-20/against-backdrop-war-shang-
hai-cooperaƟ on-organisaƟ on-summit>.

26 Shalom, S.R. (1979). InternaƟ onal Lawyers & Other 
Apologists: The Case of the Cuban Missile Crisis. Polity, 
Vol. 12, n° 1, p. 87. 

of the third State,27, subject of our study. Who 
says obligation and right says that the protec-
tion of the third State is not absolute. 

The refl ection of obligations and rights be-
tween a great power and a neighboring third 
State practicing a policy that does not con-
form to the expectations of the great power 
is refl ected on the political level by the inter-
play of the intensity of low-intensity confl icts 
and fi nding refuge in the country’s adversary 
or enemy. To tell the truth, if Ukraine or even 
before Cuba sought to fi nd refuge in article 36 
of the Vienna Convention and to take advan-
tage of American-European aid (for Ukraine) or 
formerly Soviet support (for Cuba), these same 
two countries of modest size have found refuge 
with one of the great powers with which they 
share the same values   (Cuba/Soviet Union, on 
the one hand and Ukraine/United States, EU 
and other Western-leaning countries). And yet, 
this balance between rights and obligations of 
the medium-sized State, divided between legal 
and political arguments, and which does not 
off er suffi  cient protection to this State against 
the danger arising from any possible military 
penetration against it, Western threats unveiled 
against Algeria, has allowed customary law to 
intervene to have its say. It is a question here 
of Article 37 of the Vienna Convention, which 
takes up the sharing of obligations and rights 
between a powerful State and/or a powerful or-
ganization, on the one hand, and a third State, 

27 ArƟ cle 35 (TreaƟ es providing for obligaƟ ons for third 
States): “TreaƟ es providing for obligaƟ ons for third 
States An obligaƟ on arises for a third State from a 
provision of a treaty if the parƟ es to the treaty intend 
the provision to be the means of establishing the ob-
ligaƟ on and the third State expressly accepts that ob-
ligaƟ on in wriƟ ng”. ArƟ cle 36 (TreaƟ es providing for 
rights for third States): “1. A right arises for a third 
State from a provision of a treaty if the parƟ es to the 
treaty intend the provision to accord that right either 
to the third State, or to a group of States to which it 
belongs, or to all States, and the third State assents 
thereto. Its assent shall be presumed so long as the 
contrary is not indicated, unless the treaty otherwise 
provides. 2. A State exercising a right in accordance 
with paragraph 1 shall comply with the condiƟ ons for 
its exercise provided for in the treaty or established in 
conformity with the treaty”. 
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but with reference to customary law.28 This arti-
cle strengthens the protection of the third State 
by relying on the principles of international 
law, infl uenced in turn by the political context 
whose basis comes from force, hence the ques-
tion of the relationship between law and power 
internationally.29

What is disappointing in terms of interna-
tional law protection of medium-sized coun-
tries against visible pressure, for example a 
report calling for the application of economic 
sanctions, which gradually turns into military 
intervention from a large power or a military 
alliance, is that the “partial” assistance of in-
ternational society remains after the act of 
aggression, or more or less after the attack on 
the sovereignty of the State subject to sanc-
tions and/or ground of the armed operation in 
a following stage. This situation is common in 
international law, and it is the decision of the 
International Court of Justice that is authentic, 
in its judgment known as American military and 
paramilitary activities on the territory of Nica-
ragua and against it. The fi rst legal obstacle in 
the face of such actions arises in terms of the 
legal qualifi cation of the operation in question. 
In other words, are we in the presence of a sim-
ple military activity, alias special operation, or 
a real war? The disadvantage of a fi rm answer 
to this question in international law aggravates 
the situation within the State subject to inter-
vention (Cuba, Nicaragua, Iraq, former Czecho-
slovakia, Hungary, and fi nally Ukraine).

Coming back to the Nicaragua case, the ICJ 

28 ArƟ cle 37 (RevocaƟ on or modifi caƟ on of obligaƟ ons 
or rights of third States): 1. When an obligaƟ on has 
arisen for a third State in conformity with arƟ cle 35, 
the obligaƟ on may be revoked or modifi ed only with 
the consent of the parƟ es to the treaty and of the 
third State, unless it is established that they had oth-
erwise agreed. 2. When a right has arisen for a third 
State in conformity with ArƟ cle 36, the right may not 
be revoked or modifi ed by the parƟ es if it is estab-
lished that the right was intended not to be revocable 
or subject to modifi caƟ on without the consent of the 
third State”.

29 Steinberg, R.H., Zasloff , J.M. (2006). Power and Inter-
naƟ onal Law. American Journal of InternaƟ onal Law, 
p. 64. 

did not express explicit reservations on the use 
of the aforementioned term, although the in-
ternational high court has repeatedly used syn-
onyms going in the direction of war. This is the 
case, for example, of the use of “force”30 against 
another State, as well as “attacks”31 carried out 
on foreign territory. The most important thing in 
this case is that the ICJ avoided using the word 
war, which appears only three times as a re-
minder in reference to former armed confl icts, 
or by limiting itself to revealing acts contrary to 
the law of war.

For what has been said, the medium-sized 
state is obliged to seek its protection by de-
veloping a policy of self-defense.32 The Turkish 
experience demonstrates a hitherto unprec-
edented success of this country, which is on 
the southwestern border of both Russia and 
the Eurasian alliance. This country, like Alge-
ria, was the subject of a parliamentary report 
calling for sanctions against it following its at-
tempt to acquire Russian S-400 missiles. These 
sanctions were subsequently abolished by the 
Trump Administration. Moreover, this country 
has successfully normalized its relations with 
its unstable geographical environment.

In short, Algeria is led to guarantee its 
self-defense by the balance of its external re-
lations, without losing Eurasian support. Bor-
rowing from a common view in private law, the 
medium-sized country that fi nds itself on the 
doorstep of a great power or military alliance 
has a status similar to the refugee who has the 
right to seek refuge in State X, but at the same 

30 Dans l’arrêt du 27 juin 1986 imposant le Nicaragua 
contre les Etats Unis d’Amérique, la CIJ a évoqué l’uƟ l-
isaƟ on américaine de la force sur le territoire nicara-
guayen comme élément de violaƟ on du droit interna-
Ɵ onal coutumier : v. Aff aire des acƟ vités militaires et 
paramilitaires au Nicaragua et contre celui-ci, (Nicara-
gua contre les Etats Unis d’Amérique) – in Fond, Ré-
sumé des arrêts, avis consultaƟ fs et ordonnances de la 
Cour internaƟ onale de JusƟ ce, Arrêt du 27 juin 1986, 
sous paragraphe 4 et 6, p. 202. Available at: <icj-cij.
org/public/fi les/case-related/70/6504.pdf>.

31 Ibid.
32 Green, J.A. (2009). The InternaƟ onal Court of JusƟ ce 

and Self-Defence in InternaƟ onal Law, Oxford, Hart, 
pp. 63-109.
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time it is incumbent on him to respect the ob-
ligation not to harm the public order of State Y 
with which he maintains a relationship of orig-
inal membership. Is such a comparison logical, 
and therefore, is it successful? The answer is 
not overwhelmingly positive, especially since 
the principle of sovereignty is very present in 
public international law, compared to that of 
the condition of foreigners. On the other hand, 
this same comparison can hold insofar as we 
contribute to it a functional task which inter-
sects with the attempt to achieve protection by 
the State in question.

CONCLUSION 

In a destabilized international climate which 
is related to the security crisis in Europe caused 
by the Russian military intervention in Ukraine 
and its impact of economic unrest and disrup-
tion of gas energy supply, a report resulting 
from the initiative of a parliamentary minori-
ty American has just called for the application 
of sanctions against Algeria, in reference to an 
American law which goes in this direction and 
which is intended basically for countries that 
are enemies of the United States of America.

What was a little surprising is the very mo-
ment of the advent of this report, which inter-
sects with the intensifi cation of the confl ict be-
tween the West and the new Eurasian alliance, 
through a hybrid war on Ukrainian soil.

Our vision centered on the fact that this re-
port will be able to spread confl icts and reach 
the southwestern region of the Mediterranean, 
an area that has remained stable until now.

We began this work with a legal analysis of 
the said report, which is close in this respect 
to a recommendation, given that it is not nec-
essarily mandatory. At the same time, we have 
shown that this report aims to put pressure on 
Algeria to prevent it from throwing itself free-
ly into the arms of Russia and therefore to ob-
struct it in the face of any attempt to allow it to 
join the BRICS.

Then, we evaluated and at the same time 

criticized the content of the report text, in par-
ticular that it is unreasonable to apply sanc-
tions against a Country with reference only to 
the provisions of domestic law. In this sense, 
several arguments have been presented to this 
eff ect, whether on the involvement of the ICJ 
when it rejected Belgium’s responses based on 
universal jurisdiction (basically a judicial com-
petence exercised by a Belgian national judge) 
to justify its issuance of an arrest warrant to 
the detriment of a senior Congolese offi  cial, or 
even when we mentioned the example of some 
American and Russian internal legal texts.

Faced with this situation, we have fi nally 
pleaded for the protection of medium-sized 
states, sometimes even modest ones, subjects 
of pressure or even economic or military inter-
vention from a neighboring great power, or a 
neighboring military alliance. This protection 
remains unconvincing on the legal and politi-
cal level, which pushes the State to intervene to 
practice a method of self-defense.

We have previously stressed that the 
self-defense referred to here is not necessarily 
limited to military reaction,33 but it can consist 
in adherence to a few international conventions 
and in the normalization of bilateral or even 
multilateral relations, the purpose of which is 
to maintain a safe balance for the state subject 
to pressure or intervention.

33 ArƟ cle 51 Charter of UN: “Nothing in the present Char-
ter shall impair the inherent right of individual or col-
lecƟ ve self-defence if an armed aƩ ack occurs against 
a Member of the United NaƟ ons, unƟ l the Security 
Council has taken measures necessary to maintain 
internaƟ onal peace and security. Measures taken by 
Members in the exercise of this right of self-defence 
shall be immediately reported to the Security Council 
and shall not in any way aff ect the authority and re-
sponsibility of the Security Council under the present 
Charter to take at any Ɵ me such acƟ on as it deems 
necessary in order to maintain or restore internaƟ onal 
peace and security”. 
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ABSTRACT

This study addresses the implementation challenges of Indone-
sia’s Law No. 16 of 2019, which amended Law No. 1 of 1974 regarding 
marriage. The previous law set minimum marriage ages at 19 for men 
and 16 for women; the 2019 amendment raised the minimum age for 
women to 19, standardizing it for both sexes. A key issue highlighted 
is that this legal age limit may not fully account for the necessary bi-
ological, sociological, and other preparations essential for marriage, 
despite the aim of legal reform to protect family integrity. The re-
search specifi cally focuses on the implications of this minimum mar-
riage age from the perspective of Islamic law. Using a qualitative, 
descriptive-analytical library research method with an Islamic law 
approach, the study examines the diff ering views on the concept of 
maturity for marriage. The fi ndings indicate that while the previous 
age of 16 for women was often considered adolescence in terms of 
overall maturity, the new legal age of 19 for both men and women is 
generally regarded as adulthood and deemed prepared for initiating 
family life within the framework of Islamic law.

KEYWORDS:KEYWORDS:  Interpretation, Legal determination, Marriage, 
Adult age
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INTRODUCTION

The existence of Islamic family law, especial-
ly in the study of limiting the age of marriage, 
is endless and deserves to be discussed from 
time to time, but it also attracts the attention of 
legislators, academics, and family law observ-
ers who study it from their respective scientifi c 
perspectives. However, studying in depth the 
modernization of Islamic family law through 
the issue of the age of marriage in Indonesia, 
of course, cannot be separated from the study 
of the social history of Islamic marriage law 
which has been recorded in the study of Islam-
ic law.1 In the renewal of Islamic family law, it 
is necessary to explore the important aspects 
behind the social dynamics in the discussion of 
Islamic family law.2 The Islamic family law jus-
tice system, as one part of the national legal 
system project.3 This can be seen based on the 
dynamics of the legislative process carried out 
by the government, although at the beginning 
of independence, the government was not very 
concerned with Islamic judicial institutions. As 
a result, the government, which only regulates 
marriage administration issues, has an impact 
on the practice of family law, which is still di-
rectly proportional to the existing law.4

The strengthening of understanding of law 
as a tool of social engineering and supported 
by legal instruments that have existed before, 
has an impact on the increasingly active gov-
ernment in issuing legal products in the form 
of regulations on family law. One of its achieve-
ments is the enactment of the Marriage Law No. 

1 Djamour, J. (2021). The Muslim matrimonial court in 
Singapore. London: Routledge. p. 39.

2 Cheema, S.A., Abbas, M.Z., Khan, A.U. (2018). 
Contribution of the Lahore High Court in The 
Development of Islamic Family Law in Pakistan. 
Journal of International Law & Islamic Law 14, No. 1, 
p. 15.

3 Sportel, I. (2020). Moroccan Family Law: Discussions 
and Responses from the Netherlands. Journal of 
Muslim Minority Affairs 40, No. 1, p. 68.

4 Weitzer, R. (2020). The campaign against sex work 
in the United States: A successful moral crusade. 
Sexuality Research and Social Policy 17, No. 3, p. 407.

1 of 1974 concerning marriage.5 In this regard, 
the government has succeeded in articulating 
the important elements in the practice of Islam-
ic family law into the standard legal language 
that has until now been applied nationally. The 
context of the initial period of enactment of the 
Marriage Law above, in historical records also 
cannot be separated from its socio-historical 
context.6 On the one hand, this is due to the still 
strong taklid attitude of some Indonesian peo-
ple towards certain schools of thought, while 
on the other hand, the position of Islamic law 
in the context of the state always reaps polem-
ics, especially in the stage of state ideological 
debate, so that Islamic law seems to be at the 
midpoint between the paradigms of the state 
religion and state paradigm.7 The development 
of the paradigm that the legal function is ef-
fective as a means of social engineering above, 
has made the state’s eff orts through the Mar-
riage Law successful in changing several things 
related to the practice of marriage in Indonesia, 
including the issue of the age of marriage.

In historical records, the application and 
uniformity of the minimum age for marriage 
in Indonesia, initially, wanted to be regulated 
through the contents of Article 7 paragraph (1) 
of the 1973 Marriage Law which states that the 
minimum age for marriage is 21 years for men 
and 19 years for women.8 However, because this 
draft law has drawn debates that are prone to 
confl ict, it has to be postponed. This ended in 
the offi  cial stipulation of the 1974 Marriage Law, 

5 Muslih, I., Nurdin, Marzuki. (2020). Effectiveness 
of Marriage Services Through Information System 
Management (SIMKAH) at Palu City Religious Court. 
International Journal of Contemporary Islamic Law 
and Society 2, No. 1, p. 25.

6 O’Connell, H.A., Bratter, J.L., Casarez, R.S. (2020). 
One drop on the move: historical legal context, 
racial classification, and migration. Ethnic and Racial 
Studies, p. 10.

7 Khalfaoui, M. (2020). Current Muslim Understandings 
of Classical Family Law in a Modern Secular Context: 
Germany as a Case Study. Journal of Muslim Minority 
Affairs 40, No. 1, p. 121.

8 Khaidarulloh, K. (2020). Paradigm Contestation In 
National Legal System: A Study Of Unification Of 
Marital Age Regulation In Indonesia. JARES (Journal of 
Academic Research and Sciences) 5, No. 1, p. 48.
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but with minor changes, especially regarding 
the determination of the age of marriage, which 
fi nally had to be lowered through Article 7 para-
graph (1). The state stipulates that marriage is 
only permitted if the man has reached the age 
of 19 years and the woman has reached the age 
of 16 years.9

The provisions in fi qh explain that the age 
of marriage is diff erent from the provisions of 
the legislation in Indonesia, which stipulates 
the age of marriage in the same marriage law 
as 19 years, based on the decision of the Consti-
tutional Court.10 In view of the rules governing 
the age of marriage in the Law of the Republic 
of Indonesia Number 1 of 1974, as well as the 
Compilation of Islamic Law, the regulations in 
the legislation need to be obeyed by all levels 
of Indonesian citizens.

Along with its development, in 1991, the reg-
ulation on the age of marriage in the 1974 Mar-
riage Law was again clarifi ed and strengthened 
by the emergence of the Islamic Law Compila-
tion.11 With the same editorial, through Article 
15 paragraph (1) and (2) Complications of Islam-
ic Law, the state stipulates that a Muslim who 
wants to marry must be at least 19 years old 
for men and 16 years old for women. If you do 
not meet this age requirement, in accordance 
with Article 7, paragraph (2) of the Marriage Law, 
the prospective bride and groom can request 
a dispensation from the religious court.12 The 
debate about the age limit of children where a 

9 Murni, S. (2020). The Marriage Age Limit According 
to Indonesian Law No. 16, 2019 as Effort to Child 
Protection. In: International Conference on Law, 
Economics and Health (ICLEH 2020). Atlantis Press, p. 
226.

10 Horii, H. (2020). Legal reasoning for legitimation of 
child marriage in West Java: Accommodation of local 
norms at Islamic courts and the paradox of child 
protection. Journal of Human Rights Practice 12, No. 
3, p. 510.

11 Schenk, C.G. (2018). Islamic leaders and the legal 
geography of family law in Aceh, Indonesia. The 
Geographical Journal 184, No. 1, p. 16.

12 Wahyuningrum, D.R., Suhariningsih, S., Sulistyorini, 
R. (2021). Jurisdictional Implications Vagueness of 
Marriage Dispensation Norms in Law Number 16 
Year 2019. International Journal of Multicultural and 
Multireligious Understanding 8, No. 7, p. 568.

person is considered an adult in the context of 
marriage is related to readiness and maturity, 
not only physically, but also psychologically, 
economically, socially, mentally, religiously, and 
culturally. This is because marriage at an early 
age often poses various risks, both biological 
risks, such as damage to reproductive organs, 
as well as psychological risks. The ambiguity 
in determining the limits of normative adult-
hood occurs because there are diff erent legal 
perspectives on the problems that develop in 
society at all social levels.13

The issuance of Law No. 16 of 2019 on the 
amendment of Law No. 1 of 1974 concerning 
marriage has provided great benefi ts, where ini-
tially 16 years for women and 19 years for men 
have changed to 19 years for men and 19 years 
for women.14 This should be appreciated becau-
se the struggle to revise Law Number 1 of 1974 
has been approved by the Constitutional Court. 
Thus, the age provisions set by the Constitu-
tional Court of 19 years for men are considered 
to have reached maturity in their attitude, ca-
pable of acting, maintaining, and being respon-
sible for their actions. Meanwhile, a 19-year-old 
woman is considered to be an adult and able to 
run a household.

The revision of Article 7 regarding the age 
limit for marriage in the Marriage Law has be-
come a serious focus on at least four things. 
First, to prevent early marriage, which has a fur-
ther impact on the occurrence of pregnant wom-
en and childbirth at a young age, which poses a 
high risk to the health of pregnant women and 
childbirth; as well as early marriage in the con-
text of psychological mental readiness of mar-
ried couples who are feared to be at high risk 
of divorce rates. Second, to protect the rights 
and interests of children, given that, according 
to Law no. 23 of 2002, as the implementation in 
the Convention on the Rights of the Child, it is 
stipulated that what is meant by children is up 

13 Epstein, C.F. (2020). Woman’s place. California: 
University of California Press, p. 86.

14 Bukido, R., Wantu, F.M. (2020). Synchronize The 
Different Law Rules Study Of Law Number 16 Year 
2019 And Law Number 35 Year 2014. Journal of Legal, 
Ethical and Regulatory Issues 23, No. 2, p. 4.
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to the age of 18 years. Third, considering the so-
ciological readiness of the couples to become 
an autonomous family in the midst of society. 
Fourth, paying attention to economic readi-
ness in relation to the complexity of household 
needs today, which increasingly require careful 
planning.15

In formal juridical terms, the age limit for 
marriage in Indonesia is regulated in the Mar-
riage Law No. 1 of 1974 and the Compilation of 
Islamic Law.16 In the law there is an article that 
determines the age limit of a man and a woman 
who will carry out a marriage, which is contained 
in Article 7 Paragraph 1 which states that mar-
riage is only permitted if the man has reached 
the age of 19 years and the woman has reached 
the age of 19 years old. Avoiding the unequal 
age limit of men and women in marriage, giving 
encouragement and role models regarding the 
revision of the Marriage Law, the fi rst step in 
realizing to carry out togetherness in order to 
protect the rights of children in Indonesia.17 This 
method prioritizes togetherness and closeness 
to children, so that making decisions regarding 
children’s rights is the responsibility of the par-
ties involved. From that, reforming the age of 
marriage in the marriage law is the basis for up-
holding justice in the existing law in Indonesia.

Thus, to reform the limitation on the age of 
marriage, there is something that needs to be 
considered, namely, the existence of equality at 
the age of adults in the Law of the Republic of 
Indonesia. Adult age, if still based on the Law 
of the Republic of Indonesia Number 23 of 2002 
concerning protecting children, is eighteen 
years old, Therefore, the minimum age limit of 
16 years for women and 19 years for men to get 

15 Duraku, Z.H., Jemini-Gashi, L., Toçi, E. (2020). 
Perceptions of early marriage, educational aspirations, 
and career goals among Kosovar adolescents. 
Marriage & Family Review 56, No. 6, p. 515.

16 Suhargon, R., Anggeraini, F. (2021). The Juridical 
Review of Law Number 1 of Year 1974 on Marriage 
and the Compilation of Islamic Law Concerning Status 
of Different Religious Wedding Abroad. Legal Brief 10, 
No. 2, p. 198.

17 Nasution, K. (2021). The Roles of Families in Combating 
Drugs Uses, Violence and Terrorism. Samarah: Jurnal 
Hukum Keluarga dan Hukum Islam 5, No. 1, p. 36.

married, as stated in the Marriage Law and the 
Compilation of Islamic Law, was changed to 19 
years for women and 21 for men. The principle 
of prioritizing the best interests of children in 
every decision-making concerning children is 
the obligation of all parties.18 Therefore, recon-
structing the age of marriage in the marriage 
law is a concrete step as an eff ort towards In-
donesian law enforcement, support and de-
mands for the revision of the marriage law is a 
manifestation of the joint eff orts of the citizens 
of this nation to save the future of Indonesian 
children, because children are only entrusted 
and a gift from God. The chronological expla-
nation of the age of marriage problem above 
indicates that the age of marriage is a complex 
problem. This issue is not only a concern of the 
state, but also a separate concern for activists, 
academics, and institutions.

DISCUSSION
The Essence of Marriage

The term marriage in the Marriage Law Num-
ber 1 of 1974, Article 1, paragraph 2, marriage is 
defi ned as an inner and outer bond between a 
man and a woman as husband and wife with 
the aim of forming a happy and eternal family, 
household based on the One Godhead.19 Mean-
while, according to the Compilation of Islamic 
Law, as contained in article 2, it is stated that 
marriage in Islamic law is marriage, namely a 
very strong contract or miṡāqan galīẓan to obey 
Allah’s commands and carry it out is worship.20 
Meanwhile, according to Anwar Hafi dzi and 
Mohd Hatta Mohd Hani, it means that the word 

18 Savirimuthu, J. (2020). Datafication as parenthesis: 
reconceptualising the best interests of the child 
principle in data protection law. International Review 
of Law, Computers & Technology 34, No. 3, p. 324.

19 Lahilote, H.S. (2020). Legal Transplant in the Substance 
of the Authority of Religious Courts in Indonesia. JL 
Pol’y & Globalization 93, p. 135.

20 Suhargon, R., Anggeraini, F. (2021). The Juridical 
Review of Law Number 1 of Year 1974 on Marriage 
and the Compilation of Islamic Law Concerning Status 
of Different Religious Wedding Abroad. Legal Brief 10, 
No. 2, p. 198.
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marriage is a translation of the words nakaha 
and zawaja.21 These two words are terms in the 
Qur’an to refer to marriage.

In the context of human creation, Allah SWT 
created His creatures in pairs based on the sun-
natullah. In this regard, Marcia Inhorn views 
marriage as making a person have a partner.22 
The word of God in the letter al-Żāriāt, ver-
se 49 reads:

“And we created everything in pairs 
so that you may remember the greatness 
of Allah”.

This is confi rmed by Allah in the Qur’an Su-
rah al-Nisa’ verse 1, which reads: 

“O mankind, fear your Lord who creat-
ed you from a single person, and from him 
Allah created his wife; and from both of 
them Allah has produced many males and 
females. and fear Allah who by (using) His 
name you ask one another, and (maintain) 
friendly relations. Verily, Allah is always 
watching over you”.
Scholars defi ne marriage in diff erent syar’i 

terms. Beni Ahmad Syaebani quoted the opin-
ion of Slamet Abidin and Aminudin, detailing 
several meanings of marriage according to sev-
eral scholars, namely:23

1. Hanafi  scholars defi ne marriage or mar-
riage as a contract that is useful for hav-
ing mut’ah on purpose. This means that 
a man can control a woman with all his 
limbs to get pleasure and satisfaction.

2. Syafi ’iyah scholars say that marriage is 
a contract using the pronunciation of 
nikāh or zauj, which has the meaning of 
possessing. This means that with mar-
riage, a person can get pleasure from 

21 Hafidzi, A., Hani, M.H.M. (2020). Wahbah Zuhaili’s 
and Sayyid Sabiq’s Perspective on The Principles of 
Marriage Contract in Indonesia. Al-’Adalah 17, No. 1, 
p. 197.

22 Inhorn, M.C., Birenbaum-Carmeli, D., Vale, M.D., 
Patrizio, P. (2020). Abrahamic traditions and egg 
freezing: Religious Women’s experiences in local 
moral worlds. Social Science & Medicine 253, 112976.

23 Saebani, B.A. (2021). Marriage in Islamic Law and Law. 
Jakarta: Pustaka Setia, pp. 11-12.

his partner.
3. Malikiyah scholars say that marriage is a 

contract that contains mut’ah to achieve 
satisfaction by not requiring a price.

4. Hanabilah scholars say that marriage is 
a contract by using inkāh and tazwīj pro-
nunciation to get satisfaction. That is, a 
man can get satisfaction from a woman 
and vice versa. In this sense, there are 
words belonging to the meaning of the 
right to own through a marriage con-
tract. Therefore, husband and wife can 
take advantage of each other to achieve 
life in their household, which aims to 
form a sakinah mawaddah wa rahmah 
family in the world.

However, the Hanafi , Malikiyah, Syafi ’iyah, 
and Hanabilah scholars have diff erent opinions 
in giving the connotation (emphasis) on the 
ownership issue caused by the existence of the 
contract. For Hanafi yah scholars, the marriage 
contract has the consequence that the husband 
has the right to have pleasure (milk al-mut’ah) 
from his wife. For the Syafi ’iyah scholars, the 
contract results in the husband having the op-
portunity to do waṭi’ (intercourse) with his wife, 
while according to Malikiyah, the contract re-
sults in ownership for the husband to get deli-
cacy from his wife. Meanwhile, Hanabilah schol-
ars emphasize the take and give aspect of the 
benefi ts of the marriage contract for husband 
and wife.24

In terms of the practice of worship, marriage 
is a sunnah practice that is fi rmly prescribed by 
the Qur’an and the Prophet Muhammad, in line 
with sexual character and in accordance with 
a lawful and clean channel to obtain off spring 
who can maintain self-respect, joy of heart. , 
and inner peace. This small understanding re-
fers to several provisions of fi qh and positive 
law in the form of the age of the bride and 
groom at marriage, namely, the child who is not 
yet mature and is not psychologically ready to 

24 Hassan, M.H. (2017). Debating Various Forms of Civil 
Disobedience in Islam. Civil Disobedience in Islam. 
Singapore: Palgrave Macmillan, p. 85.
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carry out household responsibilities.25 Because 
the provisions of fi qh are qualitative. In addi-
tion, marriage is the path chosen by God for His 
creatures, especially humans, to reproduce and 
preserve their lives. In this regard, Allah SWT 
created humans not only in their perfect physi-
cal form but also equipped with software in the 
form of natural basic sexual instincts, the need 
for a partner, and feelings of aff ection for the 
opposite sex.26 Therefore, Allah also provides it 
with suggestions, commands, and prohibitions 
so that humans can manage the software in the 
form of marriage.

The Urgency of Marriage Age 
in the Islam Perspective of 
Imam Madhhab

Islamic law does not regulate the minimum 
age limit for marriage. The absence of religious 
provisions regarding the minimum and max-
imum age limits for marriage is assumed to 
provide leeway for humans to regulate it.27 The 
Qur’an indicates that the person who is going to 
get married must be ready and able. The word 
of God in QS. al-Nūr: 32:

“And marry those who are alone among 
you, and those who are worthy of marriage 
from your male slaves and your female 
slaves. If they are poor, Allah will enable 
them with His bounty. And Allah is Extensive 
(His gift) and All-Knowing”.

Furthermore, the Messenger of Allah, in his 
words, advised young people to carry out mar-
riages on the condition that they had the ability.

“It was narrated from Alqamah r.a that 
he said: I once walked in Mina with Abdul-

25 Noor, Z., Lee, N. (2021). Dawud al-Fatani’s Thoughts 
on Marriage in Īḍāḥu l-Bāb li-Murīdi l-Nikāḥ bi-l-
Ṣawāb. Hawwa 1 (aop), p. 1.

26 Perry, M.E. (2020). Gender and disorder in early 
modern Seville. United Kingdom: Princeton University 
Press, p. 14.

27 Plümper, T, Neumayer, E. (2020). Human rights 
violations and the gender gap in asylum recognition 
rates. Journal of European Public Policy, p. 3.

lah r.a, we met Usman r.a, who then ap-
proached Abdullah. After talking for a while, 
Usman asked: “O Abu Abdurrahman, will 
I set you up with a young woman? Hope-
fully it will be able to remind you of your 
good old days”. Hearing the off er, Abdullah 
replied: What you say is in line with what 
the Messenger of Allah said to us: “O youth! 
Whoever among you has the physical and 
mental ability to marry, let him marry. In-
deed, marriage can keep the eye and main-
tain honor. So whoever is not capable, let 
him fast because fasting can keep lust. (H.R 
Bukhari dan Muslim).28

Indirectly, the Qur’an and Hadith acknowl-
edge that maturity is very important in mar-
riage. Adult age in fi qh is determined by phys-
ical signs, namely signs of puberty in general, 
among others, the perfect age of 15 (fi fteen) 
years for men, Ihtilām for men, and menstrua-
tion for women is at least 9 (nine) years old.29 
With the fulfi llment of the criteria for puberty, 
it is possible for someone to get married. So 
a person’s maturity in Islam is often identifi ed 
with baligh. If there is an abnormality or delay 
in physical or biological development, so that 
at the usual age a person has issued semen for 
men or issued menstrual blood for women but 
the person has not yet issued the signs of ma-
turity, then start the return period based on the 
age that a person usually shows signs of puber-
ty. The start of the age of puberty between one 
person and another is infl uenced by diff erences 
in the environment, geography, and so on.30

The size of maturity as measured by the 
criteria for puberty is not rigid. That is, if it is 
casuistically very urgent, the two prospective 
brides must be immediately married, as a mani-

28 Ghazaly, A.R. (2019). Fiqh munakahat, Jakarta: 
Prenada Media, p. 11.

29 Sitorus, I.R., Yusmita, Y. (2020). The Age of Marriage 
on Interdisciplinary Islamic Law Perspectives. Jurnal 
Ilmiah Mizani: Wacana Hukum, Ekonomi, dan 
Keagamaan 7, No. 1, p. 4.

30 Bougnères, P. (2002). Genetics of obesity and type 
2 diabetes: tracking pathogenic traits during the 
predisease period. Diabetes 51 (suppl 3), S295-S303.
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festation of the sadd al-zārī’ah method to avoid 
the possibility of greater harm. Scholars have 
diff erent opinions on setting age limits for peo-
ple who are considered adults. Syafi ’iyah and 
Hanabilah scholars state that boys and girls are 
considered mature when they reach the age of 
15 years.31 Hanafi yah scholars stipulate that the 
age of a person is considered baligh as follows: 
boys are considered balig when they are 18 
years old, and 17 years old for girls. Meanwhile, 
scholars from the Imamiyyah group state that 
boys are considered mature when they are 15 
years old, and 9 years for girls. For girls who are 
9 years old, there are two opinions.໲First, Imam 
Malik, Imam Shafi ’i, and Imam Abu Hanifah said 
that a girl who is 9 years old is the same as 
an 8-year-old child, so that she is considered 
not yet mature.໲ Second, a child is considered 
to have reached puberty or an adult because it 
has been possible to menstruate, so that it is 
permissible to marry even though there is no 
agency for him as an adult woman has.32

Considering that marriage is a very strong 
contract or agreement (mīṡaqan galīẓan), which 
requires everyone who is bound in it to fulfi ll 
their respective rights and obligations with full 
justice, harmony, and balance. Marriage as a 
form of legal imposition is not enough just to 
require balig (age enough). The legal imposition 
(taklīf) is based on reason (aqil and mumayy-
iz), balig (age enough), and understanding.33 
This means that a person can only be burdened 
by law if he is reasonable and can understand 
well the taklif addressed to him. Regarding the 
principle of maturity in marriage, scholars tend 
not to discuss the age limit for marriage in de-
tail, but rather to discuss the law of marrying 
young children. Marriage of young children in 

31 Zulaiha, E., Mutaqin, A.Z. (2021). The Problems 
of The Marriage Age Changing in Indonesia in the 
Perspectives of Muslim Jurists and Gender Equality. 
Hanifiya: Jurnal Studi Agama-Agama 4, No. 2, p. 99.

32 Melnikas, A., Ainul, S., Ehsan, I., Haque, E., Amin, S. 
(2020). Child marriage practices among the Rohingya 
in Bangladesh. Conflict and health 14, No. 28, p. 8.

33 Analiansyah, A. (2017). The Development of Legal 
Subjects in Islam and Its Influence on the Development 
of Fiqh: A Study of Islamic Legislation in Indonesia. 
Aricis Proceedings, p. 1.

fi qh is called agīr or agīrah marriage or zawāj al 
mubakkir.34 agīr or agīrah means small. Howev-
er, what is meant by “agīr” or “agirah” are men 
and women who are not yet mature. Underage 
marriage cannot be separated from the right of 
ijbār, namely the right of the guardian (father or 
grandfather) to marry off  his daughter without 
having to obtain prior approval or permission 
from the girl to be married, as long as she is 
not a widow.35

A father can marry off  his young and vir-
gin daughter as long as she is not yet mature 
without his permission, and there are no khi-
yar rights for the daughter if she has reached 
puberty. On the other hand, fathers are not al-
lowed to marry off  their young sons. However, 
a daughter can not immediately be fertilized 
by her husband if she is still too young, so that 
she is mature enough to have a relationship like 
husband and wife. 

Scholars who allow guardians to marry off  
their underage daughters are generally based 
on the history that Abu Bakr ra. Marry Siti ‘Ai-
syah ra. with the Messenger of Allah.

“Have told me Yahya bin Yahya, Ishaq 
bin Ibrahim, Abu Bakr, and Abu Kuraib. Ya-
hya and Ishaq have said: Have told us and 
said al Akhrani: Has told me Abu Mu’awiyah 
from al A’masyi from al Aswad from ‘Aisha 
ra. said: Rasulullah SAW married me when 
I was 6 years old, and lived with me when I 
was 9 years old, and he died when I was 18 
years old. (HR. Muslim).36

Abu Bakr ra. had married ‘Aisyah to the 
Messenger of Allah when she was a child with-
out her prior consent. Because at that age, his 

34 Afrianty, D. (2020). Rising public piety and the status 
of women in Indonesia two decades after reformasi. 
TRaNS: Trans-Regional and National Studies of 
Southeast Asia 8, No. 1, p. 66.

35  Sultana, S., Guimbretière, F., Sengers, P., Dell, 
N. (2018). Design within a patriarchal society: 
Opportunities and challenges in designing for rural 
women in Bangladesh. Proceedings of the 2018 CHI 
Conference on Human Factors in Computing Systems. 
No. 536, p. 5.

36 Muslim, H. (2014). Shahih Muslim, Juz I. Bandung: 
Dahlan, p. 45.
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agreement cannot be considered perfect.໲How-
ever, regarding the marriage of ‘Aisyah ra. With 
the Prophet Muhammad, some scholars are of 
the opinion that this is an exception or spe-
cialty for the Messenger of Allah himself, as the 
Messenger of Allah was allowed to have more 
than four wives, which his followers were not 
allowed to follow. Another opinion states that 
the marriage of the Prophet with ‘Aisyah is more 
motivated by da’wah. However, the right of a 
father or grandfather’s ijbār cannot be exer-
cised at will.

Ulama’ Syafi ’iyah said that to be able to 
marry underage boys, it was necessary to have 
benefi t (good interests). As for girls, several 
conditions are needed, including:37 

1. There is no real enmity between the 
daughter and her guardian, her father, or 
her grandfather. 

2. There is no real enmity (hatred) between 
her and her future husband. 

3. The prospective husband must be kufu 
(appropriate or equivalent). 

4. The prospective husband can give a 
proper dowry.

According to Ibn Shubrumah, he has a diff er-
ent view from the view of the majority of schol-
ars above. Ibn Shubrumah is of the view that 
it is not recommended for boys or girls to be 
married. They can only be married after reach-
ing the age of puberty and through the explicit 
consent of the interested parties.38 The word of 
Allah SWT explains about age in QS. Al-Nisā’: 6:

“And test the orphans until they are 
old enough to marry. Then, if in your opin-
ion they are intelligent (good at main-
taining wealth), then hand over to them 
their wealth”.

Underage marriage is not recommended, 
considering that they are not considered to have 
the ability to manage property (Rusyd). Besides, 

37 Wiludjeng, H. (2020). Marriage Law in Religions. 
Jakarta: Penerbit UKI Atma Jaya, p. 10.

38 Efevbera, Y., Bhabha, J. (2020). Defining and 
deconstructing girl child marriage and applications to 
global public health. BMC Public Health 20, No. 1, p. 7.

they don’t need marriage either. They fear that 
they will not be able to fulfi ll the obligations 
that must be carried out in life as husband and 
wife, especially in managing household fi nanc-
es. As for the little girl who is widowed (either 
because her husband died or divorced), then 
her guardian is not allowed to marry her back, 
as well as for someone else (guardian other 
than the father) allowed to marry her until she 
is mature.39 So, a young child who is a widow 
has the same position as an adult widow, that 
is, he gives permission when he is about to 
be married.

“Has told us Qutaibah bin Sa’id: Has 
told us Sufyan from Ziyad bin Sa’ad from 
Abdillah ibn Al Fadhli: Have heard Nafi ’ bin 
Jabir with news from Ibn ‘Abbas ra. that the 
Prophet SAW said: A widow has more rights 
over herself than her guardian and a virgin 
must be with her permission and her per-
mission is her silence”. (HR. Muslim).40

The Indonesian Ulema Council gave a fatwa 
that the age of marriage eligibility is the age of 
ability to act and receive rights (ahliyat al adā’ 
and expertyyat al wujūb).41 Ahliyyat al adā’ is 
the nature of a person’s legal ability to act, who 
has been considered perfect to be responsible 
for all his actions, both positive and negative. 
While ahliyyat al wujūb is the nature of a per-
son’s ability to accept the rights that are his 
rights, and is not yet capable of being burdened 
with all obligations. The scholars of the madh-
hab agree that menstruation and pregnancy 
are evidence of a woman’s puberty, pregnancy 
that occurs due to fertilization of the ovum by 
sperm, while menstruation has the same posi-
tion as releasing semen for men.42 The opinion 

39 Baugh, C.G. (2017). Early Ḥanafī Thought. Minor 
Marriage in Early Islamic Law. Brill, Vol. 41, pp. 78-
102.

40 al-Asqalāniy, A. Fath al-Bāry bi Syarh Shahīh al-
Bukhāry juz IX. Beirūt: Dār al-Ma’rifah, t, th, p. 184.

41 Indonesian Ulema Council. (2009). Ijma’ Ulama 
(Decision on Ijtima’ Ulama of the Indonesian Fatwa 
Commission III of 2009). Jakarta: Majelis Ulama 
Indonesia, p. 78.

42 Gesink, I.F. (2020). Intersex in Islamic medicine, law, 
and activism. The Routledge Handbook of Islam and 
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of Imam Maliki, Imam Shafi ’i, Imam Hamba-
li, and Imamiyah is that the growth of armpit 
hair is proof of a person’s maturity. Meanwhile, 
Imam Hanafi  rejects this opinion because arm-
pit hair is no diff erent from the hair that grows 
on other body parts.

Balig has the meaning until or clearly. Name-
ly, children who have reached a certain age 
where it becomes clear to them all the aff airs 
or problems they face. His mind has been able 
to consider or clarify what is good and what is 
bad. The puberty period is the adult period of 
everyone’s life. Signs of maturity, when a man 
has released semen and when he has released 
menstrual blood or has become pregnant for a 
woman.43 The start of the legal age of puberty 
can vary from one person to another, due to dif-
ferences in environment, geography, and so on. 
The legal limit for puberty is when a person is 
12 years old for a boy and 9 years old for a girl. 

While the fi nal limit among the scholars, 
there are diff erences of opinion. According to 
Imam Abu Hanifa, after a person reaches the 
age of 18 years for men and the age of 17 years 
for women.44 From the above view, Abu Hani-
fah’s thoughts are included in the maximum in 
determining a person’s age. So that view is the 
basis for the regulation of the Marriage Law in 
the State of Indonesia. For more details, we can 
see the minimum age limit for marriage in var-
ious Islamic countries as a result of the study 
of the fuqaha, as shown in the following table:45

Gender. Routledge, pp. 116-129.
43 Rowe, R. (2020). The reproductive microbiome: an 

emerging driver of sexual selection, sexual conflict, 
mating systems, and reproductive isolation. Trends in 
ecology & evolution 35, No. 3, p. 224.

44 Ullah, N., Abd Aziz, S.N.B., Idrees, R.Q. (2021). 
Child Marriages: International Laws and Islamic 
Laws Perspective. Journal of Educational and Social 
Research 11, No. 3, p. 60.

45 Khalfaoui, M., Jones, J. (eds.). (2020). Islamic Family 
Law in Europe and Islamic World: Current Situation 
and Challenges. Germany: Carl Grossmann Verlag, p. 
91.

Table 1.
Comparison of Marriage Age in Diff erent 
Countries

NO COUNTRY MALE FEMALE

1 Algeria 21 18

2 Bangladesh 21 18

3 Indonesia 19 19

4 Iraq 18 18

5 Libanon 18 17

6 Libya 18 16

7 Malaysia 18 16

8 Morocco 18 18

9 Egypt 18 16

10 Pakistan 18 16

11 Somalia 18 18

12 Syria 18 17

13 Tunisia 19 17

14 Türkiye 17 15

15 Yemen Selatan 18 16

16 North Yemen 15 15

17 Jordan 16 15

This problem is real because the case of 
marriage, in addition to entering into the sunna 
of worship called “ubudiyah”, and is a worship 
between humans called “mu’amalah” which, in 
Islamic teachings, is formed in global regula-
tions. With this in mind, the baliq category to 
be able to hold a marriage must be able to in-
terpret the term ijtihadiyah meaning, because 
it must carry out thoughts related to the prob-
lem of limiting the age of marriage, adjusting 
the circumstances of the place and time of the 
regulations so that they can be implemented.

The perspectives of the jurists are diff erent 
regarding the limitation of the age of marriage, 
due to the textual pradikma of the texts, both 
the Qur’an and hadith, as well as knowledge in 
contextuality based on the perspective of tradi-
tion, cultural perspective, social situation per-
spective, and physical perspective. The jurists 
of fi qh experts provide what requirements if a 
person wants to get married, he is already baliq. 
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The characteristics of baliqh that are used are 
seen in body growth, namely, menstruation has 
occurred for women and men have wet dreams. 
However, the jurists have set limits in terms of 
age. But it can be remembered, both parents 
have an obligation to marry off  their children 
who are not yet mature. The appropriate age 
provisions applied to the Marriage Age Matura-
tion plan are a good input in realizing Maqasid 
Syariah to foster households.46 The application 
of this can regulate the relationship between 
male and female partners; in keeping off spring, 
creating a sakinah, mawaddah, warahmah fam-
ily; keep the lineage, maintain diversity in the 
family; set a good relationship model in the 
family, and regulate the economic aspect in 
the family.

According to Ibn Kathir, the age for marriage 
has arrived, not based on a mature age, but on 
the maturity of the mind. Rasyid Ridho stated 
in Bulug al-Nikah that the arrival of a person 
to the age of marriage is to have a wet dream 
for men and menstruation for women. At that 
age, one can conceive an embryo and create a 
child to carry on the off spring, allowing one’s 
soul to immediately get married. At that age, 
every individual has had the burden of the reg-
ulations recorded in Islamic religious law that 
have been determined, both charity, worship 
and muamalah, and other worship. Interpreting 
the word “rusyd” means the feasibility of a per-
son in carrying out tas’arruf so that he can take 
benefi ts and avoid those that are detrimental. 
This is a sign of the perfection of his mind.47

Rashid Ridho agrees with Ibn Katsier’s opi-
nion on the implementation of “rusyd”. This ex-
plains that until someone has reached the age 
of marriage, see the development of the body, 
which is already menstruating for women and 
wet dreams for men. According to Buya Hamka, 

46 Lei, M.K., Beach, S.R.H. (2020). Can we uncouple 
neighborhood disadvantage and delinquent 
behaviors? An experimental test of family resilience 
guided by the social disorganization theory of 
delinquent behaviors. Family process 59, No. 4, p. 
1801.

47 Rasyid, R.M. (2000). Tafsir al-Manar, Juz I. Mesir: Dar 
Al-Qutub, pp. 396-397.

the word Bulug al-Marriage is defi ned as having 
reached puberty. Baliqh, or maturity of one’s 
mind, is not focused on the age of each indi-
vidual, but focuses on intelligence (intelligent) 
or mature thinking.48 It is also mentioned that 
someone whose age is not mature allows him to 
be intelligent, and some people have reached 
the age of puberty, sometimes his thoughts are 
not necessarily mature.

Buya Hamka’s opinion, which prefers to 
take the middle path, stated that the age limit 
is very relative, because each child is certainly 
not the same. In this case, the intelligence of 
the mind becomes the main focus, so that the 
time is ready for marriage. From various per-
spectives, according to the study, Ibn Kathir’s 
opinion emphasizes natural maturity and has 
reached baliqh. According to Rasyid Ridho and 
Buya Hamka, it focuses on the maturity of the 
mind, which looks at the behavior and nature in 
the life of each individual.49

Looking at the eff orts above, it explains that 
there have been diff erences in views between 
classical scholars and contemporary scholars in 
answering the question of whether or not some-
one is allowed to get married. The essential 
purpose of marriage is that it can meet most of 
the physical and spiritual needs and pass them 
to the off spring. Therefore, some things do not 
yet exist for a child who is not in a state of pu-
berty. He focused his goal on marriage. In this 
case, Ibn Syubrumah tried to escape from the 
textual confi nes. To understand this problem, 
it is seen from a historical, social, and cultural 
review that exists in the community. In under-
standing the marriage of the Prophet Muham-
mad SAW with Aisyah r.a (who at that time Ai-
syah was only six years old), Ibn Syubromah’s 
explanation said that there was a special rule 
for Nabiyullah Muhammad SAW that all Muslims 
should not follow in the teachings of Islam.50

48 Trakic, A., Tajuddin, H.H.A. (2021). Islamic Law 
in Malaysia: The Challenges of Implementation. 
Singapore: Springer Nature, p. 43.

49  Rasyid, R.M. (2000). Tafsir al-Manar, Juz I. Mesir: Dar 
Al-Qutub, pp. 396-397.

50 Sawai, R.P. (2020). Inculcating the Sense of Modesty 
(Al-Haya’) in Youth from the Perspectives of the Quran 
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According to the author of a statement from 
contemporary jurists, it is better to look at so 
that the requirements for marriage are not seen 
in the form of adult body development (baliqh), 
can also be seen in the perfection of thought 
and spirituality (rusyd), in paying attention to 
the problem of limiting the age of marriage from 
various perspectives. With this, marriage does 
not require mental readiness (biological), but 
psychological readiness (physical), social readi-
ness, religious readiness, and even readiness in 
spiritual intelligence. Changes that occur at the 
age of marriage adjust from the set of all princi-
ples, thus enabling a person to be ready to live 
in a household that is in accordance with Islamic 
advice. Thus, from actions based on Islamic law, 
it is very contrary to the laws and regulations in 
Indonesia, so in the view of Islam, actions like 
this can be used as a form of action against na-
tional law. From that, it is clear that the studies 
from previous fi qh books or books were in har-
mony and appropriate at that time, while at this 
time, further in-depth discussion is needed to 
review the issue of legal content in legislation 
to realize the framework for achieving what is 
meant by Islamic law reform, especially at this 
time in the era of globalization of human civili-
zation, which is increasingly advanced.

Existence Analysis of Law 
Number 16 of 2019 on Age 
Of Marriage in Family Law 
Perspective

According to Law Number 1 of 1974, it is ex-
plained that the meaning of marriage is an inner 
and outer bond between a man and a woman as 
husband and wife, to form a happy and eternal 
family based on God Almighty. If it is associated 
with child marriage that is not psychologically 
mature, then this can trigger disharmony and 
so on. If it is associated with child marriage, 
which is not psychologically mature, then this 
can trigger disharmony. The rules are explained 

and Sunnah. Maʿālim al-Qurʾān wa al-Sunnah 16. No. 
2, p. 25.

in Law Number 16 of 2019 regarding the amend-
ment to Law Number 1 of 1974 concerning mar-
riage. Article 7, paragraph (1) of the Law states 
that marriage can only be carried out if the 
male party reaches the age of 19 years and the 
female party has reached the age of 19 years. 
The provisions on the age limit are based on the 
benefi t of the prospective bride and groom’s 
household. With this age limit, it is hoped that 
the maturity of the two prospective brides can 
be achieved in running their household. Maturi-
ty in question is the maturity of the age of mar-
riage, maturity in thinking, and acting, so that 
the purpose of marriage, as mentioned above, 
can be carried out properly.

If examined further, the provisions regard-
ing the age limit for marriage in the article ap-
pear to be more concerned with physical and 
biological readiness. This has not led to con-
sidering the psychological readiness of the two 
prospective brides. According to researchers, 
the age set by law, namely 19 years for boys and 
19 years for girls, is still classifi ed as a juvenile 
stage, where a person at this time is still in the 
process of growing in reaching maturity. The 
process of developing maturity in question in-
cludes mental, emotional, social, and physical 
maturity. Psychologically, adolescence is a time 
when children feel they are on the same lev-
el as older people. Does not include children, 
and also does not include adulthood. There-
fore, adolescence is often called a period of 
self-discovery.

In relation to building a happy family, the age 
limit regulation in the law makes it impossible 
to be able to consult and decide matters wisely 
between them, and the lack of support for their 
partners, due to their weak way of thinking. The 
purpose of marriage is to create happiness in 
the family. It can be achieved when the marriage 
is carried out by a couple who are in adulthood, 
which is 21 years old. The ability to master and 
control emotions, able to express emotions in 
more acceptable ways, can be achieved when 
someone is 21 years old, when someone enters 
adulthood. Although there are still emotional 
tensions at this time, which are related to the 
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problems they experience, such as issues of po-
sition, marriage, fi nances, and so on, someone 
who has reached that age is more able to con-
trol his emotions. When an adult takes action, 
he not only relies on the impulse of lust, but 
also involves his mind. Channeling emotions by 
involving reason and common sense is a char-
acteristic of adult behavior. 

In Islamic law itself, the age limit for a per-
son who gets married is not clearly and un-
equivocally defi ned in the Qur’an and Hadith. 
Both of them only provide signs, conditions, 
and guesses about how a person is considered 
worthy to carry out a marriage. Muslims are 
given the freedom to set a minimum age lim-
it for marriage, so that the minimum age limit 
for marriage is handed over to the perpetrators 
without violating the conditions that have been 
determined, and also adjusted to the social 
conditions in which the law is enforced. In an-
other view, Islamic law, which regulates family 
aff airs in particular, has been modifi ed to be in 
the amendment of Law Number 16 of 2019 con-
cerning marriage limits, which is the result of 
the collection and selection of various expert 
opinions in the fi eld of fi qh. Of course, all the 
rules contained in it have refl ected human val-
ues, respecting the rights of women, evenly dis-
tributed nuances of grace and wisdom, and are 
able to realize the benefi t of all mankind.

Maqāsid Syar’ah itself, which is the goal of 
Islamic law, has fi ve main objectives (maintain-
ing religion, soul, lineage, property, and rea-
son). Everything that supports the achievement 
of the fi ve main goals, he supports it and every-
thing contrary to one of the fi ve goals, he pre-
vents. In marriage, the protection of off spring is 
one of the elements maintained by the Shari’ah 
to maintain and protect off spring in the world, 
which is to be realized from the Marriage Law. In 
accordance with the objectives of Islamic law, 
namely taking benefi t and avoiding harm (jal-
bu al-maṣāliḥwa dar’u al-mafāsid). Therefore, 
marriages that are carried out at a young age 
need to be avoided to physically save the moth-
er and baby from unwanted things. According to 
al-Ṣatiby, the shari’a stipulated as in the Mar-

riage Law, especially in Article 7 regarding the 
age limit for marriage, must be able to realize 
the benefi t of the servant (maṣāliḥal-’ibād), 
both in this world and in the hereafter. This 
benefi t, in al-Ṣatibi’s view, becomes Maqāsid 
Syar’ah. In other words, the determination of 
the rule of law, both in its entirety and in detail, 
is based on a motive for establishing the law, 
namely, realizing the benefi t of the servant.

Mental readiness is necessary in dealing 
with various problems that will be experienced 
by married couples in their household journeys. 
The ability to deal with various problems that 
will arise in the household will be diffi  cult when 
both are still in the category of teenagers aged 
19 years. Therefore, adulthood is a requirement 
for everyone who will carry out marriage to 
maintain his mental readiness, and adulthood 
only occurs when a person is 21 years old. What 
is expected when the marriage occurs in adult-
hood, the husband and wife have been able to 
take responsibility, create good relationships, 
form a balanced relationship between the two 
(mu’āsyarah bi al-ma’rūf), and think with com-
mon sense. Intellect is an important part of the 
purpose of the Shari’ah that must be protect-
ed from its damage. Preventive eff orts that are 
carried out by Islamic law are actually aimed at 
increasing the ability of the mind and guarding 
it from various things that harm it.

The age of marriage in Islam is very con-
cerned with the maturity between the two pro-
spective husbands and wives. This has resulted 
in a prohibition against underage marriages as 
agreed in the legislation. This prohibition also 
cannot be solved by the existence of a dispen-
sation, because the dispensation is only a case 
that cannot be comprehensive on the permis-
sibility of underage marriage. Although there is 
a minimum age limit for marriage, in this case, 
it appears that Law No. 16 of 2019 on amend-
ments to Law No. 1 of 1974 concerning marriage 
in Article 7 paragraph (1) has equated the age of 
marriage. On the one hand, it emphasizes that 
to get married, someone who has not reached 
the age of 19 years must obtain parental per-
mission, while on the other hand, it is stated 
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that marriage is only permitted if the man has 
reached the age of 19 years and the woman has 
reached 19 years. The diff erence is that if you 
are less than 19 years old, parental permission 
is required, and if you are less than 19 years old 
for men and 19 years old for women, you must 
get permission from the court. This is also rein-
forced in the Compilation of Islamic Law.

The diff erent age limits of maturity in the 
Complications of Islamic Law that should be to-
day should not occur. First, in the Complications 
of Islamic Law Article 98 Paragraph (l) related 
to child care, which reads: “The age limit for a 
child who can stand alone or as an adult is 21 
years, as long as the child is not physically or 
mentally disabled or has never been married”. 
While the rules of maturity in Law no. 1 of 1974 
there are also have diff erences. For example, 
the fi rst Article 6 Paragraph (2) reads: To carry 
out a marriage, a person who has not reached 
the age of 21 (twenty-one) years must obtain 
the permission of both parents.

From the explanation of the maturity rules 
from both the KHI and Law Number 16 of 2019, it 
can be concluded that the Complications of Is-
lamic Law are more likely to identify maturity at 
the age of 21 years, while Law Number 16 of 2019 
is more likely to determine maturity at the age 
of 19 years. However, strangely, the two regula-
tions both set a marriage age limit of 19 years 
for men and 19 years for women. At the age of 
19, if you look at the rules of maturity in the 
Compilation of Islamic Law is not considered an 
adult and can be said to be a minor. Meanwhile, 
when viewed from the maturity rules of Law 
Number 16 of 2019, the age of men and women 
can be said to be adults. This later became the 
point of critical analysis of researchers related 
to the marriage age of Indonesian Muslims. 

The researcher concludes that if the age 
limit for marriage in Indonesia remains at 19 
years for men and 19 years for women, while 
the maturity review in the Complications of Is-
lamic Law is stated to be 2l years and in Law 
Number 16 of 2019 it is stated 19 years, then this 
is need to be discussed again. When the age of 
men is set at 21 years, it means referring to the 

maturity provisions set by the Complications of 
Islamic Law, while when the age of women is 
set at 19 years, it means referring to the matu-
rity provisions referred to by Law Number 16 of 
2019. Thus, the rules of maturity in this matter 
of marriage will be more compact and sustain-
able. Thus, for the benefi t of the household to 
be built, researchers believe that 21 years is the 
appropriate age for those who are getting mar-
ried. Not at the age of 19, who are still classifi ed 
as teenagers who need more learning in all as-
pects of their lives. Someone who reaches the 
age of 21 years is considered to have reached 
maturity in his attitude, capable of acting, and 
responsible for what he decide. Maturity in 
question is the maturity of the age of marriage, 
maturity in thinking, and acting, so that the 
purpose of marriage, as described in the law, 
is to form a harmonious and eternal household 
life can be carried out properly.

The purpose of Allah in enjoining His law is 
to maintain the benefi t of humans both in this 
world and in the hereafter. To realize the bene-
fi t, based on the research of ushul fi qh experts, 
5 main elements must be maintained and real-
ized, the fi ve points are:51

1. Maintaining Religion (hiẓh al-dīn)
 Maintaining religion based on its impor-

tance can be divided into three levels:
a. Maintaining religion at the dharu-

riyah level, namely maintaining 
and carrying out religious obliga-
tions that are included in the pri-
mary level, such as performing the 
fi ve daily prayers. If the prayer is 
ignored, then the existence of reli-
gion will be threatened.

b. Maintaining religion at the Ha-
jiyah level involves carrying out 
religious provisions to avoid dif-
fi culties, such as congregational 
and qasar prayers for people who 
are traveling. If this provision is 
not implemented, then it does not 
threaten the existence of religion, 

51 Helim, A. (2019). Maqāṣid Al-Sharī’Ah versus Uṣūl Al-
Fiqh. Yogyakarta: Pustaka Pelajar, p. 24.
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but we only make it diffi  cult for 
people who do it.

c. Maintaining religion at the tahsini-
yah level, namely following reli-
gious instructions to uphold hu-
man dignity, while at the same 
time completing the implementa-
tion of obligations to God, for ex-
ample, cleaning the body, clothes, 
and place.

2. Nurturing the soul (hifẓ an-nafs)
 Nurturing the soul based on the level of 

importance is divided into three levels:
a. Nurturing the soul at the dharu-

riyah level, such as meeting ba-
sic needs in the form of food to 
sustain life.

b. Maintaining the soul at the hajiyat 
level, such as the permissibility of 
hunting animals to enjoy delicious 
and halal food, if this is ignored, 
then it does not threaten the ex-
istence of human life, but only 
makes life diffi  cult.

c. Maintaining the soul at the level of 
tahsiniyat as stipulated in the pro-
cedures for eating and drinking.

3. Nurturing reason (hifẓ al-`aql)
 Maintaining reason in terms of impor-

tance is divided into 3 levels:
a. Maintaining reason at the dharu-

riyah level is like drinking alcohol 
because it threatens the existence 
of reason.

b. Maintaining reason at the level of 
hajiyat, as it is recommended to 
seek knowledge.

c. Maintaining the mind at the level 
of tahsiniyat is like avoiding imag-
ining and listening to things that 
are not useful.

4. Nurturing off spring (hifẓ an-nasb)
 Caring for off spring in terms of the level 

of need is divided into three:
a. Nurturing off spring at the dharu-

riyah level, as it is prescribed for 
marriage and forbidden to com-

mit adultery.
b. Maintaining descendants at the 

hajiyat level, as stipulated in the 
provisions of mentioning the 
dowry at the time of the mar-
riage contract.

c. Maintaining off spring at the level 
of tahsiniyat, such as khitbah and 
walimah in marriage.

5. Maintaining property (hifz al-mal)
 Maintaining treasure can be divided 

into 3 levels:
a. Maintaining property at the Dharu-

riyah level, such as the Shari’a 
regarding the procedures for 
property ownership and the prohi-
bition of taking people’s property 
illegally.

b. Maintaining property at the ha-
jiyat level, such as the Shari’a on 
buying and selling regarding the 
sale and purchase of goods.

c. Maintain property at the level of 
tahsiniyat, such as the provisions 
to avoid deception or fraud.

The maqāṣid syarīah above is a very clear 
picture of how to determine the ideal age limit 
for marriage. The ideal age limit is when mar-
riage is carried out at that age, it is most likely 
that the Maqāṣid syarīah and the objectives of 
implementing Islamic marriage law will be real-
ized. On the other hand, the age that is not ideal 
for marriage is when the marriage takes place, 
where it is likely that the goals of marriage will 
not be achieved, even if they are achieved, they 
will not reach their maximum limit. This is the 
principle of the ideal age limit for marriage.

If you look at the Islamic law that was in ef-
fect at the time of the Prophet, the issue of age 
for marriage is not urgent, because the Proph-
et is a human being who is ma’um (awakened 
from sin) while the companions as explained by 
the Prophet, are like the stars if we follow in his 
footsteps, then we will get clear instructions. 
Therefore, regardless of the age of marriage for 
men and women, it is not an important issue 
to realize the objectives of Shariah law enforce-
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ment of Islamic marriage. While the rules that 
apply in Law Number 16 of 2019, article 7 para-
graph (1) concerning marriage, that the min-
imum age for marriage for women is 19 years 
and 19 years for men, this is also based on the 
needs of the Indonesian people, and as a mid-
dle ground. from an age limit that is too low and 
an age limit that is too high. But the question is, 
is the actual age limit for marriage ideal for re-
alizing the goal of legalizing marriage? Although 
Islamic law and positive law are declared val-
id, they have not been said to be ideal because 
they are considered unable to fully realize the 
goals of Sharia.

The ideal marriage age is a marriage that is 
carried out by a man who is at least 25 years 
old and a woman at least 20 years old. The ideal 
age limit is considered to be ready and mature 
from the medical, psychological, social, and, of 
course, religious aspects, so that it can create a 
family in accordance with the Maqāṣid syarīah 
marriage law. This age limit is considered to be 
ready both in terms of health and emotional de-
velopment to face a just family life. Thus, justice 
in determining the age of marriage can be inter-
preted as goodness, virtue, and truth, which is a 
moral obligation that binds members of society 
with one another. Justice as a value is a goal 
that is mutually agreed upon by members of 
the community and strives to achieve it for the 
sake of justice itself. Another meaning of justice 
is as a result or a decision obtained from the 
application or implementation of the law. Jus-
tice is also defi ned as an ideal element, namely 
as an ideal or an idea contained in all laws.

An understanding of the foregoing shows 
that in the life of society and the state, what is 
in the common interest will be easily achieved 
if society is organized according to the ideals 
of justice. Justice demands that all people be 
treated equally, so justice is a value that em-
bodies a balance between parts of society, be-
tween personal goals and common goals. This 
shows that one form of universal legal ideals is 
the demand for justice. The question of how to 
determine whether the law is fair or not. It does 
not depend on or is not measured by the objec-

tive criteria of justice, but is measured by what 
society considers fair. To understand the law 
that refl ects the community’s sense of justice, 
one must fi rst understand the true meaning of 
the law. According to the view held in the legal 
science literature, the meaning of the law is to 
realize justice in human life. This meaning will 
be achieved by the inclusion of the principles of 
justice in the regulation of living together.

The regulation of people’s rights and free-
doms using the criteria of justice shows that in 
humans, there is a feeling of justice that brings 
people to an assessment of the factors that play 
a role in the formation of law. This realization of 
the feeling of justice is not only owned by cit-
izens but also by the authorities. Therefore, by 
building on the principles of justice, justice can 
be referred to as legal principles or legal ideas. 
Every community must get its rights proportion-
ally to achieve social justice for the community. 
In terms of age determination, people have the 
right to get the justice they aspire to, because 
justice belongs to a person from the beginning 
and must return to him in the justice process, 
starting from physical and moral interests, re-
lationships, and the quality of various things, 
both familial and social. economic, physical, 
and intellectual work, to things that were not 
previously owned or owned but were later ob-
tained through legal means. 

However, because this age limit is not in-
cluded in the legal requirements for a marriage, 
it is certainly not easy to disseminate this pro-
vision quickly and have it accepted by all par-
ties. However, of course, this provision cannot 
be enforced absolutely; therefore, the existence 
of dispensation for those who wish to marry 
under the provisions of the minimum age limit 
that has been determined seems to still be able 
to be accommodated. However, of course, the 
government must provide clear limits on the 
reasons that can be used for prospective brides 
who are not old enough to hold a marriage, so 
that the legal certainty of a law can be ensured. 
It can be concluded, what needs to be con-
sidered is the issue of benefi t, and its impact 
is very relevant in the public’s attention. This 
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state of the Republic of Indonesia transforms 
the formation of legislation in order to make 
citizens aware of the law. Throwing away justice 
to pursue togetherness does not take risks and 
deliberately avoids evil so that it is lighter, even 
though it is threatened by even more serious 
harm, should be considered carefully. 

Avoiding inequality in the age limits of men 
and women in marriage, providing encourage-
ment and role models regarding the revision 
of the Marriage Law, the fi rst step in realizing 
togetherness to protect rights before children 
in Indonesia. This method prioritizes together-
ness and closeness to children, so that making 
decisions regarding children’s rights is the re-
sponsibility of the parties involved. From that, 
reforming the age of marriage in the marriage 
law is the basis for upholding justice in the ex-
isting law in Indonesia.

CONCLUSION 

The concept of the age limit for marriage in 
national law is stated in the Law of the Republic 
of Indonesia Number 16 of 2019 amendments 
to Law Number 1 of 1974 concerning Marriage, 
from actions based on Islamic law, very con-
trary to the laws and regulations in Indonesia. 
From an Islamic point of view, actions like this 
can be used as a form of action against nation-
al law. From that, it explains that studies from 
previous fi qh books or books are in harmony 

and appropriate at that time, while at this time 
more in-depth discussion is needed to review 
the issue of the content of the law in the le-
gislation to realize the framework for achieving 
what is meant by Islamic law reform, especially 
at this time in the era of globalization of human 
civilization which is increasingly advanced. 

It needs to be reviewed, whether it has been 
eff ective or not yet applied to the community 
in marriage and how the community responds 
to the Marriage Law, The determination is very 
fi rm in determining what is stated in the Law 
of the Republic of Indonesia Number 16 of 2019 
concerning Marriage, consideration of masla-
hah and harm is relative. The condition of the 
Republic of Indonesia requires stricter regu-
lations. Creating justice for the common good 
so that it can create legal awareness in the In-
donesian people in direct marriage regarding 
the provisions of adult age and marriage age 
for children.

The issue of the minimum age limit for mar-
riage is an area of ijtihadiyah, so it is always 
open to changes when conditions, society, time, 
and place have demanded such changes. In this 
regard, the author off ers to reconstruct this 
provision to 19 years for women and 21 years for 
men. This is based on consideration of aspects 
of biological, psychological, and socio-cultur-
al maturity. As for men, at the age of 21 years, 
they have fulfi lled the requirements to assume 
responsibility and are able (rusyd) to become 
family leaders. 
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