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IS ARBITRATION FAIR?
PERSPECTIVES FROM THE USA
AND UZBEKISTAN

Sherzodbek M. Masadikov

smasadikov@uwed.uz

Doctor of Law, Chair, University of World Economy and
Diplomacy, Uzbekistan
ORCID ID /0009-0007-5958-4927

ABSTRACT

This research examines the arbitration law of the USA and Uzbeki-
stan. It will start with the analysis of the US arbitration law examining
issues of policy favoring arbitration, preemption, employment disputes,
class arbitration, and punitive damages, as well as measures that have
been taken to limit consumer and employment arbitration, including Ar-
bitration Fairness Act (2018) and the Forced Arbitration Injustice Repeal
Act (2021) introduced in the Senate as part of the legislative efforts to
curtail arbitration use albeit unsuccessfully. It will be argued that the
Federal Arbitration Act (FAA) enacted in 1925 was not initially intended
to cover consumer and employment disputes, which has evolved out of
court interpretation of the FAA led by the US Supreme Court. It also re-
views the empirical studies conducted on the use of arbitration that re-
veal very interesting findings. The second part of the work is devoted to
examining Uzbekistan's arbitration law and practice, which was adopted
recently compared to the US. Uzbek arbitration law expressly excludes
labor disputes, and consumer disputes are subject to court jurisdiction
according to the law on consumer protection. In the end, economic court
practice on the challenged arbitration decisions is considered. Finally, it
will conclude by drawing some inferences from both jurisdictions.

KEYWORDS: Arbitration, Consumer Disputes, Employment Disputes,
Class Arbitration

Sherzodbek M. Masadikov
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INTRODUCTION

The use of arbitration is expanding in many
jurisdictions, including in Uzbekistan. The law
and practice of arbitration in developed juris-
dictions such as the US is a valuable source of
experience for Uzbekistan. For this purpose, the
present research is organized as follows. It con-
sists of two parts. The first part examines the US
arbitration law and practice and draws conclu-
sions based on the research findings. The second
part will examine the law and practice of domes-
tic arbitration' in Uzbekistan, comparing them
with that of the US. It will conclude by drawing
conclusions based on the research findings.

1. ARBITRATION IN THE USA
1.1. Overview

Arbitration in the US has made a remark-
able transformation. It has not been recog-
nized by courts in the early stages of its de-
velopment. Courts were not supportive of
enforcing the agreement of parties to arbi-
trate.? Now, the scope of arbitration has ex-
tended to encompass consumer and employ-
ment cases. US authors are puzzled whether
this kind of trend was initially intended by the
Federal Arbitration Act of 1925 (FAA) in the first
place. The current state of US arbitration law
has evolved out of the application and inter-
pretation of the FAA by the judiciary led by the
US Supreme Court.

1 International arbitration is governed separately by
the Law of the Republic of Uzbekistan “On Inter-
national Commercial Arbitration” of 16 February
2021. <https://lex.uz/docs/5698676>. See also Snid-
er T., Masadikov S., Dilevka S. (2021, March 24) Uz-
bekistan Adopts Law on International Commercial
Arbitration. Kluwer Arbitration Blog. <https://arbi-
trationblog.kluwerarbitration.com/2021/03/24/uz-
bekistan-adopts-law-on-international-commercial-ar-
bitration/> [Last access: 29.10.2024].

2 Overby, A. (1985-1986). “Arbitrability of Disputes un-
der the Federal Arbitration Act.” 71 lowa Law Review.
pp. 1137-1139.

1.2. Policy Favoring Arbitration

The US Supreme Court has been active in
promoting policy favoring arbitration nation-
wide. In Southland Corp. v. Keating, it stated:
“In enacting § 2 of the federal Act, Congress de-
clared a national policy favoring arbitration and
withdrew the power of the states to require a ju-
dicial forum for the resolution of claims which
the contracting parties agreed to resolve by ar-
bitration.” Section 2 of the FAA reads as follows:

A written provision in any maritime
transaction or a contract evidencing a trans-
action involving commerce to settle by arbi-
tration a controversy thereafter arising out of
such contract or transaction, or the refusal to
perform the whole or any part thereof, or an
agreement in writing to submit to arbitration

an existing controversy arising out of such a

contract, transaction, or refusal, shall be val-

id, irrevocable, and enforceable, save upon

such grounds as exist at law or in equity for

the revocation of any contract.*

In Hill v. Gateway 2000, Inc. US Court of Ap-
peals for the Seventh Circuit compelled the cus-
tomer who had purchased a computer through
a telephone order and brought action against
the manufacturer. The manufacturer sought en-
forcement of the arbitration clause, which had
been included in terms sent to the buyer in a
box in which the computer was shipped. The
Court held that terms sent in the box, which
stated that they governed sale unless the com-
puter was returned within 30 days, were binding
on the buyer, who did not return the computer.®

The customer contended that the arbitra-
tion clause did not stand out. The Court stated:

Yet an agreement to arbitrate must be en-
forced save upon such grounds as exist at law

or in equity for the revocation of any con-

3 Southland Corp. v. Keating, 465 U.S. 1, 10, 104 S. Ct.
852, 858, 79 L. Ed. 2d 1 (1984).

4 Federal Arbitration Act (1925). Section 2. <https://
www.govinfo.gov/content/pkg/USCODE-2019-ti-
tle9/html/USCODE-2019-title9.htm> [Last access:
29.10.2024].

5 Hill v. Gateway 2000, Inc., 105 F.3d 1147 (7th Cir.
1997).
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tract... [P]rovision of the Federal Arbitration
Act is inconsistent with any requirement that
an arbitration clause be prominent. A con-
tract need not be read to be effective; peo-
ple who accept take the risk that the unread
terms may, in retrospect, prove unwelcome.

Thus, consumers should be vigilant in order
not to be trapped in such kind of situations.
Frequently, such arbitration clauses in con-
tracts are in small print. And it takes real effort
for an ordinary consumer to decipher. But do
they have any other options other than accep-
tance? And the answer is NO in many situations.

Some states have tried to alleviate difficul-
ties associated with consumer arbitrations. For
example, section 1284.3 (b) (1) of the Code of
Civil Procedure of California provides:

All fees and costs charged to or assessed
upon a consumer party by a private arbitra-
tion company in a consumer arbitration, ex-
clusive of arbitrator fees, shall be waived for
an indigent consumer. For this section, “indi-
gent consumer” means a person having a gross
monthly income that is less than 300 percent
of the federal poverty guidelines. Nothing in
this section shall affect the ability of a private
arbitration company to shift fees that would
otherwise be charged or assessed upon a con-
sumer party to a nonconsumer party.’

In Gutierrez v. Autowest, Inc., lessees of an
automobile who brought an action against the
lessor under state consumer protection stat-
utes providing nonwaivable rights were entitled
to challenge a pre-dispute arbitration clause as
unconscionable on the basis that the fees re-
quired to initiate the arbitration process were
unaffordable; the agreement failed to provide
the consumers with an effective opportunity to
seek a fee waiver, and an agreement was im-
plied in the arbitration clause that unaffordable
fees would not be allocated to the consumer at
any point in the arbitration process.®

6 Id.

7 The Code of Civil Procedure of California (2002).
Section 1284.3. <https://leginfo.legislature.ca.gov/
faces/codes_displayText.xhtml?lawCode=CCP&divi-
sion=&title=9.&part=3.&chapter=3.&article= >

8 Gutierrez v. Autowest, Inc., 114 Cal. App. 4th 77, 7 Cal.

1.3. Preemption

It is an established rule that the FAA pre-
empts a state law. In Southland Corp. v. Keat-
ing, mentioned above, individual actions and a
class action by convenience store franchisees
were brought against the franchisor alleging,
among other things, fraud, breach of contract,
and violation of disclosure requirements of
the California Franchise Investment Law. The
Superior Court, Alameda County, ordered arbi-
tration of all claims except those based on the
statute. The California Court of Appeal reversed
as regards the statutory claim. The California
Supreme Court held that statutory claims were
not arbitrable.’

The California Franchise Investment Law pro-
vides: “Any condition, stipulation or provision
purporting to bind any person acquiring any fran-
chise to waive compliance with any provision of
this law or any rule or order hereunder is void.”

The Supreme Court held:

The California Supreme Court interpret-
ed this statute to require judicial consider-
ation of claims brought under the State stat-
ute and accordingly refused to enforce the
parties’ contract to arbitrate such claims. So
interpreted, the California Franchise Invest-
ment Law directly conflicts with § 2 of the

Federal Arbitration Act and violates the Su-

premacy Clause."”

Justice Stevens, in a dissenting opinion,
stated: “Given the importance to the State of
franchise relationships, the relative disparity in
the bargaining positions between the franchisor
and the franchisee, and the remedial purposes
of the California Act, | believe this declaration of
State policy is entitled to respect.”?

Rptr. 3d 267 (2003).

9 Southland Corp. v. Keating, 465 U.S. 1, 104 S. Ct. 852,
79 L. Ed. 2d 1 (1984).

10 Franchise Investment Law (1970). Part 6. General
Provisions. Section 31512. <https://leginfo.legisla-
ture.ca.gov/faces/codes_displaySection.xhtmlI?law-
Code=CORP&sectionNum=31512>  [Last  access:
29.10.2024].

11 Southland Corp. v. Keating, 465 U.S. 1, 10, 104 S. Ct.
852, 858, 79 L. Ed. 2d 1 (1984).

12 Id. at p. 863.
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As D. Schwartz argues: “If original congres-
sional intent is the touchstone of a statute’s pre-
emptive effect, Southland was plainly wrong. The
historical record clearly shows that the FAA was
intended to be a procedural statute for the federal
courts, that it was not intended to preempt state
law, and that it was designed to reverse the “oust-
er doctrine” but otherwise preserve all applicable
state contract law. He further contends:

The preemptive effect given to the FAA

as a result of Southland provides a prime ex-

ample of the intrusion on state sovereignty

resulting from preemption. It has done con-
siderable violence to the notion of the states

as “laboratories for experimentation” by shut-

ting down state experiments in the regulation

of arbitration agreements and inhibiting state

case law development in this field.™

M. Weston, commenting in general about
preemption, argues: “Given the preemptive
effect accorded to the FAA, the ability of the
states to enact protective legislation to ensure
fairness in arbitration or access to the courts
has been significantly, and unduly, limited.”®

1.4. Measures to Limit
Arbitration

Attempts are being made to curtail the use
of arbitration. A clear example of this is the Mo-
tor Vehicle Franchise Contract Arbitration Fair-
ness Act (2002), which requires consent in writ-
ing from parties to a motor vehicle franchise
contract. Section 1226 (a) (2) provides:

Notwithstanding any other provision
of law, whenever a motor vehicle franchise
contract provides for the use of arbitration to
resolve a controversy arising out of or relat-
ing to such contract, arbitration may be used

13 Schwartz, D. (2004). Correcting Federalism Mistakes in
Statutory Interpretation: The Supreme Court and the
Federal Arbitration Act. Law & Contemporary Prob-
lems, 67(5), p.8.

14 Id. at 13.

15 Weston, M. (2007-2008). Preserving the Federal Arbi-
tration Act by Reining in Judicial Expansion and Man-
datory Use. Nevada Law Journal, 8. pp. 385-388.

to settle such controversy only if, after such

controversy arises, all parties to such contro-

versy consent in writing to use arbitration to
settle such controversy.'

As C. Chiappa and D. Stoelting explain, this
Act was “designed to redress an alleged dis-
parity in bargaining power between motor ve-
hicle dealers and manufacturers, the Act makes
pre-dispute arbitration clauses in motor vehi-
cle franchise contracts unenforceable under
the FAA unless both parties consent after the
dispute arises.”” They make a forward-looking
conclusion:

By creating an exemption for motor ve-
hicle dealers, Congress has raised expecta-
tions among other groups that seek similar
treatment. If motor vehicle dealers merit
protection from mandatory arbitration, why
not contracts involving consumers and em-
ployees that may well result from disparate
bargaining power? Congress is now likely to
come under pressure to create more exemp-
tions from the FAA and to curtail long-stand-
ing U.S. Supreme Court precedent that broad-
ly construes the FAA.™

In 2010 the Congress adopted the Dodd-
Frank Wall Street Reform and Consumer Pro-
tection Act (Dodd-Frank Act), section 921(f)
of which entitles the Securities and Exchange
Commission to restrict mandatory pre-dispute
arbitration by providing the following:

The Commission, by rule, may prohibit
or impose conditions or limitations on the
use of agreements that require customers or
clients of any investment adviser to arbitrate
any future dispute between them arising
under the Federal securities laws, the rules
and regulations thereunder, or the rules of
a self-regulatory organization if it finds that
such prohibition, imposition of conditions, or

16 Motor Vehicle Franchise Contract Arbitration Fairness
Act (2002). Section 1226. <https://www.congress.
gov/106/bills/hr534/BILLS-106hr534eh.pdf> [Last ac-
cess: 29.10.2024].

17 Chiappa, C. & Stoelting, D. (2002-2003). Tip of the
Iceberg? New Law Exempts Car Dealers from Federal
Arbitration Act. Franchise Law Journal, 22, p. 219.

18 Id. at 220.
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limitations are in the public interest and for

the protection of investors.

Section 1028 (a) of the Dodd-Frank Act pro-
vides that the Bureau of Consumer Financial
Protection (Bureau) shall conduct a study of and
shall provide a report to Congress concerning
the use of agreements providing for arbitration
of any future dispute between covered persons
and consumers in connection with the offering
or providing of consumer financial products or
services. And Section 1028 (b) provides further
authority to the Bureau:

The Bureau, by regulation, may prohib-

it or impose conditions or limitations on the

use of an agreement between a covered per-

son and a consumer for a consumer financial
product or service providing for arbitration

of any future dispute between the parties if

the Bureau finds that such a prohibition or

imposition of conditions or limitations is in
the public interest and for the protection of
consumers.

As I. Szalai, commenting on the Dodd-Frank
Act, argues: “Congress has, in effect, delegat-
ed authority to government agencies to amend
the FAA through rules and regulations. When
these government agencies in the near future
consider adopting regulations restricting the
use of arbitration agreements, there will likely
be much debate and lobbying about whether
the use of arbitration agreements should be
limited.””

In accordance with section 1028(a) of the
Dodd-Frank Act, the Bureau in March 2015 an-
nounced its Arbitration Study Report to Con-
gress.?’ According to the study, more than 75
percent of consumers surveyed in the credit
card market did not know whether they were
subject to an arbitration clause in their con-
tract. Fewer than 7 percent of those consum-
ers covered by arbitration clauses realized

19 Szalai, I. (2010). An Obituary for the Federal Arbitra-
tion Act: An Older Cousin to Modern Civil Procedure.
Journal of Dispute Resolution. pp. 391-393.

20 Consumer Financial Protection Bureau. (2015). Ar-
bitration study: Report to Congress. <https://files.
consumerfinance.gov/f/201503 cfpb_arbitra-
tion-study-report-to-congress-2015.pdf>

that the clauses restricted their ability to sue
in court.”

In October 2015, the Bureau announced the
Proposal to ban arbitration clauses in consum-
er credit contracts. Director of the Bureau Rich-
ard Cordray said: “Companies are using the ar-
bitration clause as a free pass to sidestep the
courts and avoid accountability for wrongdoing.
The proposals under consideration would ban
arbitration clauses that block group lawsuits so
that consumers can take companies to court to
seek the relief they deserve.”?

The goal of the proposed rules can be sum-
marized as follows:

A day in court for consumers: The
proposals under consideration would give
consumers their day in court to hold compa-
nies accountable for wrongdoing. Often, the
harm to an individual consumer may be too
small to make it practical to pursue litigation,
even where the overall harm to consumers
is significant. Previous CFPB survey results
reported that only around 2 percent of con-
sumers surveyed would consult an attorney
to pursue an individual lawsuit as a means of
resolving a small-dollar dispute. In cases in-
volving small injuries of anything less than
a few thousand dollars, it can be difficult for
a consumer to find a lawyer to handle their
case. Congress and the courts developed class
litigation procedures in part to address con-
cerns like these. With group lawsuits, con-
sumers have opportunities to obtain relief
they otherwise might not get.

Deterrent effect: The proposals under
consideration would incentivize companies
to comply with the law to avoid lawsuits. Ar-
bitration clauses enable companies to avoid
being held accountable for their conduct;
that makes companies more likely to engage
in conduct that could violate consumer pro-
tection laws or their contracts with custom-
ers. When companies can be called to account
for their misconduct, public attention on the
cases can affect or influence their individual

21 Id.
22 Id.
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business practices and the business practices

of other companies more broadly.

Increased transparency: The proposals
under consideration would make the indi-
vidual arbitration process more transparent
by requiring companies that use arbitration
clauses to submit the claims filed and awards
issued in arbitration to the CFPB. This would
enable the CFPB to better understand and
monitor arbitration cases. The proposal un-
der consideration to publish the claims filed
and awards issued on the CFPB’s website
would further increase transparency.?

The Arbitration Fairness Act was introduced
in the Senate on 22 March 2018 also stresses the
initial purpose of the FAA and developments in
arbitration law by providing:

(1) The Federal Arbitration Act (now en-
acted as Chapter 1 of Title 9 of the United
States Code) was intended to apply to disputes
between commercial entities of generally
similar sophistication and bargaining power.

(2) A series of decisions by the Supreme
Court of the United States have interpreted
the Act so that it now extends to consumer
disputes and employment disputes, contrary
to the intent of Congress.

(3) Most consumers and employees have
little or no meaningful choice whether to
submit their claims to arbitration. Often,
consumers and employees are not even aware
that they have given up their rights.

(4) Mandatory arbitration undermines
the development of public law because there
is inadequate transparency and inadequate
judicial review of arbitrators’ decisions.

(5) Arbitration can be an acceptable alter-
native when consent to the arbitration is truly
voluntary and occurs after the dispute arises.*
The Forced Arbitration Injustice Repeal

Act was introduced in the Senate on 1 March
2021. According to Sec. 2, the purposes of this
Act are to:

23 Id.

24 Arbitration Fairness Act (2018). Section 2591.
<https://www.congress.gov/bill/115th-congress/sen-
ate-bill/2591/text> [Last access: 29.10.2024].

(1) prohibit pre-dispute arbitration agree-
ments that force arbitration of future em-
ployment, consumer, antitrust, or civil rights
disputes; and

(2) prohibit agreements and practices that
interfere with the right of individuals, workers,
and small businesses to participate in a joint,
class, or collective action related to an em-
ployment, consumer, antitrust, or civil rights
dispute.®

1.5. Employment Disputes

In Circuit City Stores, Inc. v. Adams, the em-
ployer brought an action under the FAA to en-
join the employee’s state court employment
discrimination action and to compel arbitration.
The United States District Court for the North-
ern District of California ordered arbitration,
and the employee appealed. The United States
Court of Appeals for the Ninth Circuit reversed,
holding that all employment contracts were be-
yond FAA's reach. Certiorari was granted. The
Supreme Court held that only employment con-
tracts of transportation workers were exempt-
ed from the FAA.?® Provision of the FAA exclud-
ing from its reach “contracts of employment of
seamen, railroad employees, or any other class
of workers engaged in ... interstate commerce”
did not exclude all employment contracts, but
rather exempted from the FAA only contracts
of employment of transportation workers, and
thus the FAA preempted the state employment
law that restricted ability of non-transportation
employees and employers to enter into arbitra-
tion agreement.”

As M. Weston points out: “In Circuit City
Stores, Inc. v. Adams, the Court effectively shut
down state regulatory efforts to restrict the ar-
bitration of employment cases by reading, de-
spite clear legislative intent otherwise, that the

25 Forced Arbitration Injustice Repeal Act (2021). Section
505. <https://www.congress.gov/bill/117th-congress/
senate-bill/505/text> [Last access: 29.10.2024].

26 Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 121 S.
Ct. 1302, 149 L. Ed. 2d 234 (2001).

27 Id.
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express exemption in section 1 of the FAA, which
excludes “contracts of employment of seamen,
railroad employees, or any other class of work-
ers engaged in foreign or interstate commerce,”
applies only to transportation employees.”®

1.6. Class Arbitration

In consumer contracts, companies tend to
include a provision that excludes class arbitra-
tion. In AT&T Mobility LLC v. Concepcion, custom-
ers brought a class action against the telephone
company, alleging that the company’s offer of a
free phone to anyone who signed up for its cell-
phone service was fraudulent to the extent that
the company charged the customer sales tax on
the retail value of the free phone. The United
States District Court for the Southern District of
California denied the company’s motion to com-
pel arbitration. Company appealed. The United
States Court of Appeals for the Ninth Circuit af-
firmed. Certiorari was granted, and the Supreme
Court held that the Federal Arbitration Act pre-
empts California’s judicial rule regarding the
unconscionability of class arbitration waivers in
consumer contracts.”

As H. Aragaki observes: “State courts have
set precedents, and state legislatures have
passed countless measures aimed at staving off
what appears to be the relentless colonization
of procedure by contract. But the force of these
responses is increasingly doubtful after Con-
cepcion.”®

1.7. Punitive Damages

In Mastrobuono v. Shearson Lehman Hutton,
Inc., petitioners filed an action in the Federal

28 Weston, M. (2007-2008) Preserving the Federal Arbi-
tration Act by Reining in Judicial Expansion and Man-
datory Use. Nevada Law Journal, 8, pp. 385-387.

29 AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 131 S.
Ct. 1740, 179 L. Ed. 2d 742 (2011).

30 Aragaki, H. (2014). The Federal Arbitration Act as Pro-
cedural Reform. New York University Law Review,89.
pp. 1939-1958.

District Court, alleging that their securities trad-
ing account had been mishandled by respon-
dent brokers. An arbitration panel, convened
under the arbitration provision in the parties’
standard-form contract and under the FAA,
awarded petitioners punitive damages and oth-
er relief. The District Court and the Court of Ap-
peals disallowed the punitive damages award
because the contract’s choice-of-law provision
specifies that “the laws of the State of New
York” should govern, but New York law allows
only courts, not arbitrators, to award punitive
damages.* Certiorari was granted. The Supreme
Court held that the contract between securities
brokerage firms and customers permitted the
arbitration panel to award punitive damages to
customers.*

The Supreme Court reiterated the policy
favoring arbitration and held that “if contract-
ing parties agree to include claims for punitive
damages within the issues to be arbitrated, the
FAA ensures that their agreement will be en-
forced according to its terms even if a rule of
state law would otherwise exclude such claims
from arbitration.”

E. Micheletti, commenting on Mastrobuono,
concludes:

While the objective application of Mas-
trobuono has the theoretical effect of under-
mining the FAA federal policy of allowing
parties’ intentions to control, there are some
positive practical consequences. The objec-
tive application of Mastrobuono in such cases
protects parties of unequal bargaining power
from unfairly and unknowingly contracting
away their arbitral rights. Additionally, it
will promote contractual certainty by requir-
ing parties to clearly articulate their inten-
tions in contract provisions.*

31 Mastrobuono v. Shearson Lehman Hutton, Inc., 514
U.S. 52, 52, 115 S. Ct. 1212, 1213, 131 L. Ed. 2d 76
(1995).

32 Id. at 1212.

33 Id. at 1216.

34 Micheletti, E. (1996). Mastrobuono v. Shearson Leh-
man Hutton, Inc.: Another Piece of the Federal Arbi-
tration Act Policy Puzzle. Delaware Journal of Corpo-
rate Law. 21, pp.1027-1064.
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So, companies can include a waiver of
awarding punitive damages in their standard
contracts, and consumers will not have a clue
that they are giving away their rights again. And
following Mastrobuono courts will enforce such
kind of arrangement, which is convenient for
companies. As W. Burnham sums up the disad-
vantages of arbitration:

What is being given up when someone
agrees to arbitration is substantial. There is
no right to trial by a jury or before a legal-
ly trained judge. And, unlike arbitration be-
tween parties on relatively equal financial
footing, consumers, employees, or patients
rarely have much meaningful input — not
just on whether to agree to arbitration — but
also on who the arbitrators will be or what
rules will govern the procedure. The grounds
for judicial review of arbitration decisions
are limited, mainly fraud or corruption, and
none of them go to the merits of the dispute.
On the other hand, the winner of the arbitra-
tion can gain immediate access to a court to
enforce the decision.®
Thus, as analyzed above, unless parties to a

contract have equal bargaining power as a mer-
chant to merchant dealings, US practice sug-
gests that arbitration is not fair for consumers
and employees who are trapped in well-drafted
arbitration clauses.

1.8. Empirical Studies

Asurvey conducted by R.Sommers “revealed
that most consumers do not pay attention to,
let alone understand, arbitration clauses in
their everyday lives. Over 92% of respondents
report that they have never based a decision to
use a product or service on whether the terms
and conditions contain an arbitration agree-
ment. When prompted, they largely endorse
the following reasons: they were unaware of
the arbitration clause, they did not read the
terms and conditions, and they thought they

35 Burnham, W. (2016). Introduction to the Law and Le-
gal System of the United States. West Academic Pub-
lishing. 6 ed., pp. 274-275.

had no choice but to agree to mandatory arbi-
tration. Moreover, many respondents presume
that if a dispute arises, they will still be able to
access the public courts, notwithstanding that
they agreed to the terms and conditions. Con-
sumers are largely unaware of opportunities to
opt out of mandatory arbitration. They gener-
ally do not pay attention to or retain informa-
tion about the steps required to opt out suc-
cessfully (e.g., contacting the company within
a specified time period).”®

The results of another study establish that
a strong arbitration effect exists, meaning that
individuals are less likely to resort to the arbi-
tration procedure in their contracts after a dis-
pute arises.”

2. ARBITRATION IN
UZBEKISTAN
2.1. Country Overview

Uzbekistan, with its over 37 million popula-
tion® is situated in Central Asia. Tashkent is the
capital city, other ancient cities of Samarkand
(2750 years old) and Bukhara (2500 years old)
used to be on the route of the Great Silk Road
that united East and West.

Uzbekistan is a unitary nation-state, and its
legal system is based on Civil (Romano-Ger-
manic) Law. Article 10 of the Civil Code of Uz-
bekistan® provides that protection of civil rights
can be carried out by the court, economic court,
and arbitration court depending on jurisdiction
or contract.

36 Sommers, R. (2024) What do consumers understand
about predispute arbitration agreements? an em-
pirical investigation. PLOS ONE, 19(2), e0296179.
<https://doi.org/10.1371/journal.pone.0296179>

37 Ghodoosi, F.,, & Sharif, M. (2023) Arbitration Effect.
American Business Law Journal, 235, p. 242. <https://
ssrn.com/abstract=4010102>

38 As of 1 July 2024, Statistics Agency under the President
of the Republic of Uzbekistan. <https://stat.uz/ru/
press-tsentr/novosti-goskomstata/55410-demogra-
ficheskaya-situatsiya-v-respublike-uzbekistan-yan-
var-mart-2024-goda-2> [Last access: 29.10.2024].

39 <https://lex.uz/docs/111181>
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2.2. Arbitration Law

The Law “On Arbitration Courts” of 16 Octo-
ber 2006, entered into force on 1 January 2007,
has created the legal base for domestic arbitra-
tion. Before the adoption of this law, arbitration
on the territory of Uzbekistan was governed
by Annex No. 3 to the Civil Procedural Code of
the Soviet Socialist Republic of Uzbekistan (23
March 1963), but arbitration was hardly used in
practice during that period because of the ab-
sence of relations based on private property.

Unlike in other countries such as Germany,
France, and the UK, where arbitration acts gov-
ern domestic as well as international arbitra-
tion, Uzbek Law “On Arbitration Courts” governs
mainly domestic arbitration.

Most of the permanent arbitration courts
are established at the Chamber of Commerce
and Industry of Uzbekistan (“CCI")* and the As-
sociation of Arbitration Courts of Uzbekistan
(“AAC"). The Ministry of Justice keeps the reg-
ister” of the permanent arbitration courts, and
its number is 252, with 908 arbitration court
judges as of 1 April 2021.2

The number of cases considered by arbi-
tration courts is gradually rising, and more and
more commercial entities are including arbi-
tration clauses in their contracts. From 2007 to
2017, arbitration courts at the CCl considered
8,689 cases for a total of 411.2 billion Uzbek
sums ($48.8 million).”

Still, a lot of work needs to be done to facili-
tate the referral of disputes to arbitration courts in
Uzbekistan, including, among others, widespread
popularization and support of state courts.

The Law “On Arbitration Courts” consists of
59 Articles that regulate the establishment of
an arbitration court (permanent, ad hoc), its ju-
risdiction, arbitration agreement, requirements

40 <https://chamber.uz/en> [Last access: 29.10.2024].

41 <https://lex.uz/docs/1405185> [Last access:
29.10.2024].

42 <https://lex.uz/docs/5386771> [Last access:
29.10.2024].

43 <https://uztag.info/ru/news/treteyskimi-sudami-
uzbekistana-rassmotreny-bolee-8-5-tys-del> [Last ac-
cess: 29.10.2024].

for arbitration judges, conduction of arbitration
proceedings, challenge of arbitration court de-
cision, and its enforcement.

Arbitration is also regulated by appropriate
rules of the Civil Procedure Code (CPC)* and
the Economic Procedural Code (EPC)*. Court
proceedings are suspended in case of the exis-
tence of a valid arbitration agreement.

According to Article 5 of the Law, a perma-
nentoran ad hoc arbitration court can be estab-
lished. Government bodies are not permitted to
establish arbitration courts and be a party to
the arbitration agreement. This means that in
case of a dispute in which a party is a company
with state shares, this dispute cannot be sub-
jected to and resolved in arbitration court.

The Law states that arbitration courts are
not legal persons.*® The permanent arbitration
court can be established by a legal person and
functions under it. The legal person notifies the
local department of justice about the estab-
lishment of a permanent arbitration court. This
requirement also applies in the case of ad hoc
arbitration and should be done by a chairman
or a sole arbitration judge before commencing
the proceedings.

2.3. Jurisdiction of
Arbitration Courts

The jurisdiction of the arbitration courts is
identified in Article 9 of the Law. They resolve
disputes emerging out of civil legal relations,
including commercial disputes. The arbitration
courts do not consider disputes that arise out
of administrative®, family, and labor relations.
There are also other exclusions to the jurisdic-

44 <https://lex.uz/docs/5535095>
29.10.2024].

45 <https://lex.uz/docs/3523895>
29.10.2024].

46 Article 5 of the Law “On Arbitration Courts” (2006).
<https://lex.uz/docs/1072094> [Last access:
29.10.2024].

47 Tsurtsumia, S. (2021). Prospects for using arbitration
for resolving the disputes arising out of administrative
contracts. Law and World, 7(2), 130-147.

[Last access:

[Last access:
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tion of the arbitration courts that can be found
in different acts. For example, insolvency, corpo-
rate, investment, and competition cases are con-
sidered by the Economic Courts of Uzbekistan.*®

As to the applicable substantive law in ar-
bitration proceedings, the arbitration courts
resolve disputes based on the legislation of
Uzbekistan terms of a contract, taking into con-
sideration customs of business relations. If the
relations of parties are not directly regulated
by the legislation or an agreement between the
parties and there is no applicable rule of cus-
tomary business relations, then the arbitration
court applies the rules of the legislation that
regulate similar relations (an analogy of law), or
in case of a failure of this method, the rights and
obligations of the parties are determined out of
the purpose of the legislation and requirements
of fairness, reasonableness, and justice.”

2.4. Consumer Disputes

Article 29 of the Law “On Protection of Con-
sumer Rights” of 26 April 1996 provides that in
case of violation of consumer rights, he has the
right to go to court. Claims are filed at the loca-
tion of the defendant, consumer, or at the place
where the damage was caused unless otherwise
established by legislative acts. Such claims are
exempt from state duty.® However, there is no
express prohibition of arbitration for consumer
disputes in the legislation of Uzbekistan, and
there are no available reported cases of such a
category of disputes.

2.9. Arbitration Agreement
An arbitration agreement can be done as a

clause in a contract or in the form of a separate
agreement that should be in writing. It is con-

48 Art. 25 of the EPC (2018). <https://lex.uz/
docs/3523895> [Last access: 29.10.2024].

49 Art. 10 of the Law “On Arbitration Courts” (2006).
<https://lex.uz/docs/1072094> [Last access:
29.10.2024].

50 <https://lex.uz/docs/14643#17495>
29.10.2024].

[Last access:

sidered to be concluded in written form if it is
contained in a document signed by parties or
concluded by way of exchange of letters or use
of electronic communication means that pro-
vide fixation of such agreement. In case of fail-
ure to follow these rules, the arbitration agree-
ment is considered to be invalid.”

2.6. Requirements for
Arbitration Judges

A judge of the arbitration court should meet
particular requirements set by Article 14 of the
Law. He or she should be a citizen of Uzbekistan
not younger than 25 years old who could pro-
vide impartial resolution of a dispute, directly
or indirectly not interested in the outcome of a
dispute, independent from the parties to the ar-
bitration agreement, and consented to execute
obligations of the arbitration judge. According
to paragraph 4 of Article 14 of the Law, a person
cannot be a judge of an arbitration court if he
or she is incapacitated, convicted; whose pow-
ers as a judge, advocate, notary, interrogator,
prosecutor, or other law enforcement personnel
were ceased for committing an offense which is
incompatible with his/her professional activity;
and who is according to his/her official status
determined by law cannot be chosen (appoint-
ed) as an arbitration judge.

An arbitration judge who is acting solely or
as a chairman in the arbitration panel should
be qualified in law. Except for this requirement,
the law permits the parties to agree on other
qualifications of the arbitration judge, or they
may be determined by the rules of a permanent
arbitration court.

The arbitration court rules on its jurisdic-
tion based on the generally accepted “com-
petence-competence” principle, including in
cases when one of the parties objects to the ar-
bitration proceeding on the ground of absence
or invalidity of the arbitration agreement.

51 Art. 12 of the Law “On Arbitration Courts” (2006).
<https://lex.uz/docs/1072094> [Last access:
29.10.2024].
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2.7. Challenge to the Award

The decision of the arbitration court can be
challenged by one of the parties by applying to
the state court®. Article 47 of the Law provides
the grounds for the annulment of the arbitra-
tion decision. The state court cannot review
the merits of a case and annuls the arbitration
decision if an interested party provides evi-
dence that:

e the arbitration agreement is invalid on

the grounds provided by the law;

e the arbitration decision is rendered on
the matters that are not covered by the
arbitration agreement;

e the arbitration decision was rendered
with the violation of the applicable laws;

e the arbitration panel or the arbitration
proceedings do not conform with re-
quirements of the law on the qualifica-
tions of the arbitration judge, composi-
tion of the arbitration panel, challenge
of an arbitration judge, and the rules of
the arbitration proceeding;

e a party against whom the arbitration de-
cision was rendered was not duly noti-
fied about the appointment of the arbi-
tration judges or the time and place of
the arbitration proceedings and, there-
fore, could not present their explana-
tions to the arbitration court;

e Also, the arbitration decision is subject
to annulment by the state court if a dis-
pute is out of the arbitration court’s ju-
risdiction according to the law.

The decision of the arbitration court is ex-
ecuted voluntarily according to Article 49 of
the Law. In case of non-compliance with this
rule, a party can apply for compulsory en-
forcement to the state court. The compulso-
ry enforcement is carried out in accordance
with the Law “On Enforcement of Judicial Acts
and Acts of other Bodies” of 29 August 2001%

52 Economic Court or Civil Court depending on jurisdic-
tion.

53 <https://lex.uz/ru/docs/13896>
29.10.2024].

[Last access:

based on the enforcement order issued by the
state court.

Article 53 of the Law provides that in consid-
ering the application for compulsory enforce-
ment, the state court is not allowed to review
the merits of the case. However, the state court
can reject the application for compulsory en-
forcement on the grounds specified in Article
47 of the Law “On Arbitration Courts”, men-
tioned above.

Overall, the Law of Uzbekistan, “On Arbi-
tration Courts” is based on generally acknowl-
edged principles of arbitration oriented at the
resolution of domestic disputes.

2.8. Challenged Awards

As case statistics in the Economic courts
show, only a small number of arbitration court
decisions are challenged. For the period of
2023-2024, only ten applications for the chal-
lenge were reported, and only 2 cases were
annulled. In the first Case No. 4-2101-2303/4311
dated 20 December 2023, the regional Econom-
ic court annulled the decision of the arbitra-
tion court on the ground that the arbitration
agreement was signed by the person who did
not have the authority to do so.>* In the second
Case No. 4-1001-2303/29074 dated 26 December
2023, the Supreme Court annulled the arbitra-
tion court’s decision because the parties re-
ferred to the non-existent arbitration court in
their contract.®

CONCLUSION

Thus, because of the policy favoring arbi-
tration, preemption, and other case law, the
reach of the US arbitration law has extended to
the parties with less bargaining power, such as
consumers and employees. And tying this cate-

54 <https://public.sud.uz/report/ECONOMIC> [Last ac-
cess: 29.10.2024].

55 <https://public.sud.uz/report/ECONOMIC> [Last ac-
cess: 29.10.2024].
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gory of participants with the arbitration claus-
es seems unfair. Instead of enacting numerous
acts that include measures to limit arbitration
in some way or another, it might be logical to
make amendments to the FAA itself, expressly
delimiting its scope of application.

As to Uzbek arbitration law, Uzbekistan is a
civil law country, and the state courts do not
have the power to make rules. As Uzbekistan is

a unitary state, there is no issue of preemption,
and class actions or an award of punitive dam-
ages are not practiced. Uzbek law on the arbi-
tration courts expressly excludes family and
labor disputes. As to consumer disputes, the
rights of consumers are under judicial protec-
tion. Therefore, hopefully, Uzbekistan will not
face problems with the US, like consumer and
employment arbitrations.
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ABSTRACT

In this civilization, the sedative care and value of existence matter
in enduring life-threatening illnesses like high-grade cancer-like disease
and HIV/AIDS have turned out to bea significant apprehension for Doc-
tors. Corresponding this apprehension has happened one more conten-
tious concern, i.e., Euthanasia or “mercy-killing” of lethally ill persons.
Promoters of Physician-Assisted Suicide (PAS) experience it as a personal
liberty to self-rulespontaneously,leadingthem to choosea peaceful death
without any pain. The rival one feels that a doctor’s responsibility for
the demise of someonebreaks the vitalprinciple of the therapeuticcareer.
Moreover, untreated melancholia and the prospect of collective‘intimi-
dation’ in publicdemanding ‘euthanasia™ put anauxiliaryinterrogation-
remark overmoral attitude,which is elementary to such an act. These
apprehensions have guidedus to uncompromising leading standards for
executing PAS. Appraisal of the psychological condition of the human be-
ing submissive to PAS happens tobe obligatory, and also, the responsibil-
ity of the psychiatric consultation developsinto essential. Although mea-
sured asunlawful in our country, PAS has numerous lawyers in the form
of willful standards and declarations like “death with dignity” establish-
ment. It has achieved desire in the Honorable Apex Court decision in the
ArunaShaunbag case. It stays to be noticed is till when it is obtained by
this predisposedmatterclatters the Indian government.

KEYWORDS: Euthanasia, Medical Profession, Ethics, Law

1 Sinha, V. K. (2012). Euthanasia: An Indian perspective. ResearchGate <https://www.
researchgate.net/publication/230872039>
2 Ibid.
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INTRODUCTION

Duringthe 17*" century, Britishtheorist Sir
Francis Bacon invented the term “euthanasia”.
Euthanasia originated from the Greek words
“eu”, which means “good” and “Thanatos”, which
means “death”. Originally, it meant a “good” or
“easy” death. Willful extermination is character-
ized as the organization of a noxious specialist
by someone else to a patient to save the patient
from terrible and untreatable misery. In typical
fashion, the doctor is motivated by compassion
and the expectation of curing the condition.
Doctors perform euthanasia, which has been
categorized as either “active” or “passive”. Ac-
tive euthanasia involves a general practitioner
performing actions to end a patient’s life. Aloof
willful extermination worries about keeping or
reducing activity key to maintaining life. Active
euthanasia falls into one of three categories.
Intentional killing is one type of dynamic willful
extermination that is executed in the interest of
the enduring person. Unintentional euthanasia,
which is also popular as “mercy killing”, is the
process of endangering a patient’s life to allevi-
ate his suffering when the patient neverprayed
for it. In non-willful killing, the training is com-
pleted despite the reality that the patient isn’t
in that frame of mind to give assent.

1. EUTHANASIA AND
MORAL INTEGRITY

It is occasionally questioned that specialists
have some specific moral obligations, a flat-out
impulse by no means to take life, and it is only
for this motive that they are never willing to
contribute to willful extermination. According
to this point of view, doctors are lawfullyfor-
bidden from performing euthanasia, even when
an endure has proficiently appealed it, for the
reason that they infringe their most elementary
professional commitment to by no means un-
nervingly and deliberately reason a patient’s
death.> However, as | will demonstrate, if suf-

3 <www.tendoffline.com>

ficientcontemplation is provided to howphysi-
cians’responsibilities are carried out and the
ethical credence of neutralizingresponsibilities
that are uniformly elemental to medicine, it is
not apparent how the doctor’s responsibilityby
no means to execute could ever actually be un-
qualified — where that term is obtained to de-
noteunconditional or inviolable. Although it is a
justifiableresponsibility, doctors do have a re-
sponsibility to refrain from deliberate murder.

The knoll of clinical science is the sole area
that is recognized for the close three-sided in-
terrelation between medication, regulation,
and morals. Euthanasia is a mostly important
area of medicine that sits at the intersection of
law and ethics. Willful extermination question is
obtained in different social orders of the world
over an extensive period. The divergent legal
positions pledged by the States replicate the
field’s never-ending dilemma. In veracity, the
supported conditions of the States crossways
the world have stretched out in the district of
the moral planning of individuals dwelling in
particular regions. Therefore, addressing the
ethics of euthanasia is very important even in
the modern era, when we are seeing a gradual
rise in the number of populace who would like
to use it because modern medical technology
makes it easy to die without pain.

With an outsized whole number of partners
and excess of cultural hints, instances of will-
ful extermination present amazing tackle to the
general public overall and specialists specif-
ically. The expansions in overabundance have
brought forward inquiries regarding the recipe
of direction, patients’ independence, special-
ists’ obligation to treat, anxieties of relatives,
the job of the general public and State, and
capable utilization of clinical assets to fore-
stall wastage.®

More than the past few decades’integers
of theorists’ apprehension with medical ethics
have found it progressively thornier to substan-

4 Bhat, B. S. (2017). Reflection on medical law and eth-
ics: Euthanasia in India — Is ethics in the way of law?
(2" ed.). p. 130.

5 Ibid.

Mousumi Kalita



22

#30, ©9393%g60, 2024

Mousumi Kalita

tiate the comprehensivesegregation of taking
life. Harris, in his prominent work on medical
ethics, “The Value of Life” talks of killing as be-
ing a caring thing to do. Tooley, whose work
on abortion and infanticide has caused exten-
sivehullabaloo, takes issues further and argues
freedom to life is notinexorably a concomitant
of being a human being, and it does not inevi-
tablypull out to newly born infants. Such a po-
sition is tremendous and conspicuously a mar-
ginal one, but it is momentousneverthelessthat
a prominentvoice in moral philosophy is ques-
tioning the ethics thatstringently outlaw any
taking of human life.t

This has gone hand in hand with the increas-
ingly significantfundamental role being given to
the standard of independencenecessitates that
we tolerate people as far as feasible to make
their judgments, then why should the popu-
lace be denied the right to settle on something
as vitallyclandestine as the mode and time of
their dying.’

Healthcare professionals are morally obli-
gated to appreciate life’s purity and provide re-
lief from suffering. Usefulness, independence,
and equity are acknowledged moral principles
directing the exercises of medical care spe-
cialists inside society. The application of these
moral standards and the use of specific types
of medical treatment have become at odds
as a result of technological and medical ad-
vancements.

Hippocratic Oath and the International Code
of Medical Ethics create moral challenges for
doctors. According to the oath and the ethics,
the doctor is to relieve the pain of his patient
on one side and protect and prolong his life on
the next side. First is the favor of Euthanasia,
and second counters the doctrine.

Approaches that will result in reforms and
delivery of health care are influenced by two
distinct moral theories: the formalist or deon-
tological view and the effective or significant
view. According to John Stuart Mill’s utilitarian
perspective, ethical declarations are those that

6 Srivastava, L. (2013). Euthanasia: Law and medicine.
7 Ibid.

exaggerate the greatest optimistic equilibrium
of worth over the least enthusiastic equilibrium
of value for all individuals. Immanuel Kant ar-
ticulated the normativeoutlook of ethics, which
grasps that several actions are erroneous and
others are right,not considering the outcome.

2. EUTHANASIAAND
INTERNATIONAL PRACTICE

Analysis was done on the euthanasia ex-
periences of other countries, where different
strategies for legalizing the right to die were
used. Deadly tourism is a phenomenon that
has grown as a result of legislative decisions in
some jurisdictions being inconsistent. A certain
level of legislative harmonization or the estab-
lishment of suitable limits in the laws of those
jurisdictions that have allowed euthanasia is
required to prevent such a scenario. Since an
interstate consensus cannot be reached, the
Council of Europe handles the euthanasia issue
individually at the state level.

Most states that are parties to the Conven-
tion for the Protection of Human Rights and
Fundamental Freedoms have laws that crim-
inalize aiding and abetting suicide or eutha-
nasia. Because of this, the European Court of
Human Rights (ECtHR) hears the majority of
cases pertaining to the so-called “right to die”.
Therefore, when it comes to deciding wheth-
er a person has the right to die when and how
they want, the European Court of Human Rights
is the ultimate arbitrator. As a result, the Court
is extremely hesitant to acknowledge the right
to die. The ECtHR, however, remains impartial
and acknowledges that member states have the
right to make their own decisions on this com-
plicated matter.

The formulation of Ukrainian and Europe-
an legislation, national and international legal
acts, and ECtHR rulings using the comparative
and law technique was necessary to achieve
the study’s purpose. The writers processed in-
ternational and legal acts in the sphere of hu-
man rights related to the exercise of the right to
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euthanasia and the realization of related rights
using logical methods of analysis and synthe-
sis. The comparative and legal technique is the
most popular research approach for this topic.
It enabled the writers to examine the right to
euthanasia in detail, pinpoint similarities and
differences, as well as the advantages and dis-
advantages of each, and spot patterns in how
this phenomenon is being applied.

The experiences of other nations with eu-
thanasia, where various approaches to granting
the right to die were employed, were analyzed.
The problem known as “deadly tourism” has
increased as a result of conflicting state legis-
lation. To avoid such a situation, some degree
of legislative harmonization or the implemen-
tation of appropriate limits in the legislation of
those jurisdictions that have allowed euthana-
sia is necessary. The Council of Europe address-
es the euthanasia issue individually at the state
level because an interstate consensus cannot
be obtained.®

The Court does not consider the right to life
to be a right to suicide or euthanasia, nor does
it consider it to be a right to death. The study
of the main cases that most clearly and infor-
matively convey the ECtHR’s stance on the right
to die shows that the right to assisted suicide
and the right to passive euthanasia may only
be recognized as part of the Convention’s right
to respect for private life, and only if they do
not contradict with the respondent state’s na-
tional legislation. Before euthanasia is allowed
in Ukraine, lawyers and specialists from the do-
mains of medicine, bioethics, philosophy, so-
ciology, and other disciplines ought to engage
in a serious public discussion. To stop misuse
and reduce the number of applications,’

The Venice Declaration on Incurable Diseas-

8 Orlova, O. 0., Alforova, T. M., Lezhnieva, T. M., Cher-
nopiatov, S. V. &Kyrychenko, O. V. Euthanasia: National
and international experience (based on the European
Court of Human Rights practice materials). Journal of
Forensic Science and Medicine.

9 Tavolzhanska, Y., Grynchak, S., Pcholkin, V. &Fedosova,
0. (2020). Severe pain and suffering as effects of torture:
Detection in medical and legal practice. Georgian Medi-
cal News, 307, pp. 185-193.

es (1983) was endorsed by the 35% World Medi-
cal Assembly due to the seriousness of the sub-
ject at hand. This document states that a doctor
may choose not to treat a patient who has an
incurable illness with the patient’s agreement
(and, if the patient is incapable of expressing
their wishes, with the approval of their imme-
diate family). The aforementioned does not,
however, absolve the physician of the duty to
help a patient who is near death to lessen their
suffering during the last stages of the illness.
Although the Declaration on Euthanasia
(1987) was accepted by the 39™ World Medical
Assembly in Madrid, the topic of euthanasia is
not specifically governed by international law.
According to the Declaration, euthanasia is un-
ethical since it involves purposefully taking a
patient’s life, even if the patient or their family
members wish it. It does not negate the need
for the doctor to respect the patient’s wish to
not impede their natural death process during
the latter stages of their illness. Regardless of
whether it is permitted by domestic or inter-
national legislation, euthanasia is practiced in
many jurisdictions today. Euthanasia is legal
in a number of states. Euthanasia is legal and
practiced extensively in certain states. Regard-
less of whether it is permitted by domestic or in-
ternational legislation, euthanasia is practiced
in many jurisdictions today. Euthanasia is legal
and practiced extensively in certain states.”
The Netherlands was among the first states
in this regard. Both assisted suicide and direct
euthanasia have been permitted in the nation
since 2002. Euthanasia accounts for an aver-
age of 6.6% of all fatalities in the Netherlands.
Cancer (66%), comorbid problems (12%), neuro-
logical diseases (6%), cardiovascular diseases
(3.8%), respiratory diseases (3%), old age (3.3%),
and the early stages of dementia (2.4%), men-
tal disorders (1%), and other ailments are the
most prevalent reasons of euthanasia. In 85%
of cases, a general practitioner or family doctor
performs euthanasia and is also the first per-
son the patient turns to for assistance. Eighty
percent of the time, the treatment is performed

10 Supra Footnote no. 9.
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at home; just three percent are performed in
hospitals, various types of nursing homes, or
hospices. Physicians are permitted to conduct
euthanasia under tight guidelines, which call
for a high level of moral preparedness and ac-
countability. Physicians are permitted to con-
duct euthanasia under tight guidelines, which
call for a high level of moral preparedness and
accountability."

Finland and Sweden do not have laws
against passive euthanasia. The legalization of
active euthanasia is being discussed in France,
where passive euthanasia is likewise not ille-
gal. At the same time, health officials are being
forced to enhance palliative care by the French
Parliament. In the UK, euthanasia is now illegal
under English law as it is considered intention-
al murder or manslaughter. The Dutch Parlia-
ment made the practice of euthanasia lawful
in 2001. Belgium approved euthanasia in 2002.
Switzerland formally authorized euthanasia in
2006. Euthanasia programs for foreigners are
becoming incredibly popular in this state. The
expression “travel to Switzerland” has lately
come to mean euthanasia in Britain. Euthanasia
has been permitted in Luxembourg since 2009.

Article 27 of the Ukrainian Constitution, Arti-
cle 281 of the Ukrainian Civil Code, and Article 52
of the Law of Ukraine,"Fundamentals of Health
Legislation of Ukraine” all expressly forbid eu-
thanasia in any form. Euthanasia translates as
“good, easy death” from the Greek words “eu”,
which means nice, and tanatos, which means
death. The following are characteristics of
euthanasia:

a) The patient needs to endure excruci-
ating pain brought on by an incurable
illness;

b) Not everyone can end life or speed up
death, but certain professionals, in-
cluding medical professionals, may;

c) A medical professional engages in this
activity intentionally, either by acting or
by not acting, and deliberately consid-

11 Tkachenko, V.,Berezovska, L. (2019). The Issue of Eu-
thanasia in the Practice of Family Physicians in the
Netherlands. Fam Med.4:61-4.

ers the repercussions of their actions;

d) The patient should repeatedly and con-
sistently state that they wish to die, or
if they are unable to do so, their close
family members should make the re-
quest;

e) Euthanasia is performed just to allevi-
ate the patient’s suffering;

f) The effects of such an intervention
should be completely, impartially, and
promptly communicated to the patient
or their representative;

g) The patient’s death is the result of eu-
thanasia.

Judgments Delivered by the European Court of
Human Rights

When states fail to recognize the right to eu-
thanasia, the European Court of Human Rights
(ECtHR) steps in to seek justice. The ECtHR has
heard very few cases pertaining to this matter.
These include instances like “Haas v. Switzer-
land”, “Koch v. Germany”, “Gross v. Switzerland”,
“SanlesSanles v. Spain”, and “Pretty v. the Unit-
ed Kingdom”. An applicant stated in the case of
“SanlesSanles v. Spain”” that the state should
not interfere with an individual's choice of how
to end their life. A person wished to pass away
with dignity after suffering from agony and
worry due to a vehicle accident that left them
disabled. Nevertheless, the Spanish nation-
al courts declined, and a criminal inquiry was
launched following the death.

The applicant in “Pretty v. The United King-
dom”" had a condition of the motile neurons
thatwas incurable. The woman wanted to end
her life because she knew that in the later stag-
es of her condition, she would be paralyzed and
unable to move her muscles, which would dimin-
ish her human dignity. She sought her spouse’s

12 The European Court of Human Rights. (2000). Case
of SanlesSanles v. Spain (Application No. 48335/99).
Available from <http://hudoc.echr.coe.int/en-
g?i=001-22151>

13 The European Court of Human Rights. (2002). Case
of Pretty v. the United Kingdom (Application No.
2346/02). Available from <http://hudoc.echr.coe.int/
fre?i=003-542432-544154>
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assistance because she was physically unable
to end her own life. The pair had previously re-
quested that the police not punish her spouse
for aiding suicide because it is illegal in the UK.
But their plea was turned down. The woman ap-
plied to the ECtHR for infringement of the follow-
ing rights after passing through the UK courts:

Article 2 of the Convention guarantees the
right to life, whereas Article 3 forbids torture,
Article 8 protects private and family life, Article
9 allows for freedom of speech, and Article 14
forbids discrimination. After reviewing the case,
the ECtHR concluded that none of the articles
cited by the applicant in “Pretty v. the United
Kingdom” were violated by the conduct of the
authorities!* The European Court of Human
Rights (ECtHR) made it abundantly evident in
this instance that the right to life guaranteed
by Article 2 of the Convention does not imply or
defend the right to die.

To put it another way, the issue of the right
to euthanasia has been brought before the
ECtHR. Contrary to the conventional interpreta-
tion of the right to life, the right to life takes
on a negative connotation in the context of this
right. Determining whether the right to life en-
compasses the freedom to choose when and
how to pass away is the negative component of
the right to life. The cases “Haas v. Switzerland”
and “Koch v. Germany”, which address the right
to die as a component of the right to respect
for private life in the context of Article 8 of the
Convention, provide examples of the ECtHR’s
stance on euthanasia.®

The petitioner in the “Haas v. Switzerland”
case had bipolar affective illness for 20 years,
which was challenging to manage and kept them
from leading a dignified life. The applicant made
two suicide attempts and spent a number of times
in a mental health facility throughout this period.
The medicine could not be lawfully purchased.
The petitioner claimed that their right to choose

14 Ibid.

15 The European Court of Human Rights. (2011). Case
of Haas v. Switzerland (Application No. 31322/07).
Available from <http://hudoc.echr.coe.int/
rus?i=001-102940>

when they die had been violated, citing Article 8 of
the Convention. In the “Koch v. Germany” case, a
person with a life-threatening illness was denied
permission to acquire a deadly dosage of a med-
ication.®Article 8 of the Convention’s criteria was
broken in this case. The petitioner in the “Haas v.
Switzerland” case had bipolar affective illness for
20 years, which was challenging to manage and
kept them from leading a dignified life. The appli-
cant made two suicide attempts and spent a num-
ber of times in a mental health facility throughout
this period. The medicine could not be lawfully
purchased. The petitioner claimed that their right
to choose when they die had been violated, citing
Article 8 of the Convention. In the “Koch v. Germa-
ny” case, a person with a life-threatening illness
was denied permission to acquire a deadly dos-
age of a medication. Articles 8 of the Convention’s
criteria were broken in this case.

Therefore, two types of circumstances fall
under the ECtHR’s practice on the right to die.
One category is the right to “assisted suicide”,
which occurs when a person requests a third
party to help them end their life when they are
physically unable to do so themselves or when
a doctor prescribes a deadly amount of med-
ication for voluntary death. The euthanasia of
patients whose lives are artificially preserved
falls under the second group of instances. In
some situations, stopping therapy has the con-
sequence of ending the patient’s life (for in-
stance, by stopping the use of specific medica-
tions or disconnecting the patient from artificial
life support systems).The Council of Europe’s
Parliamentary Assembly adopted Recommen-
dation No. 14/8, “On protection of the human
rights and dignity of the chronically ill and the
dying”, on June 25, 1999.” The conflicts between
euthanasia and the right to life guaranteed by

16 The European Court of Human Rights. (2014). Case
of Gross v. Switzerland (Application No. 67810/10).
Available from <http://hudoc.echr.coe.int/
rus?i=001-146780>

17 Council of Europe. (1999). Recommendation No. 14/8
on the protection of human rights and the dignity of
the terminally ill and the dying. Available from <http://
assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.

asp?fileid=16722>
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Article 2 of the European Convention for the
Protection of Human Rights and Fundamental
Freedoms were highlighted in the text.

According to Gergeliynyk, assisted suicide
and euthanasia are not “rights”, therefore, the
Convention on Human Rights should not en-
able the practice of euthanasia. According to
scientists, euthanasia is a flagrant breach of
Article 2 of the Convention, which established
the concept that “no one can be deprived of life
intentionally” and requires the state to respect
and safeguard the lives of all persons without
distinction. The Council of Europe’s Parliamen-
tary Assembly stated in 2005 that it opposed
the legalization of euthanasia in some juris-
dictions. The Council of Europe’s Parliamen-
tary Assembly stated that the development of
a medication that might lessen patients’ pain
and palliative

3. A RELIGIOUS OUTLOOK

In the Hindu holy book, the Bhagavad Gita,
it is stated that death is merely a step in the
continuum of birth, life, death, and rebirth.
Yudhisthir in the Mahabharata said, “It is most
astonishing that man sentient of his mortali-
ty prolongs to experience that he can deceive
death and does all he can accomplish this goal”,
which is a quote from the epic.

In contrast, Dr. Iftekhar Ali Raja began his
discussion of Islam and medical ethics with a
quote from Einstein. He cited the Last Address
of the Prophet Mohammed, which said that no
killing is allowed unless it is ordered by the
courts to punish certain clearly defined crimes.
This kind of murder shows no mercy.

Conversations about death are frowned
upon all over the world. Although India’s spiri-
tualcustoms emphasize the decorum and pious-
connotation of death, it is considered “apsha-
gun” or unlucky, to even talk about it. However,
when patients, their families, and medical pro-
fessionals confront the unavoidable, it is essen-
tial to have discussions about the end of life.
Without clear direction, the default choice is a

pointlessly drawn-out death. Intensive care and
recovery can coexist if done correctly.

In such a manner, it is acknowledged that
the decisions made by clinical experts are, to
some degree, not quite the same as those dis-
closed by the position concerning them and
their families. Doctors and nurses valued the
excellence of life and death more than the ex-
tent of life in the questionnaire-based ETHICATT
study from Europe. In the expanded world, there
is now a pervasivegeneralconsciousness of the
ineffectiveness and encumber of seriouscon-
cern in the rest few days of living, and the law
is quickly keeping it into account. In the USA,
during the mid-1970s, regulation and case reg-
ulation developed into genuinely settled lawful
situations regarding impediments of treatment,
mitigation, and living wills™.

4. NON-CORRELATIVIST
CONCEPTION OF DUTY OF A
PHYSICIAN AND EUTHANASIA

However, owing to the reality that moral
commitments have not for all time been inter-
preted as correlating with rights, this might not
be sufficient to determine the query of whether
doctors have a particular, categorical duty by
no means to kill. A few hypotheses of obligation
(e.g., Kant’s or with the intention of the Thom-
istic Normal Regulation practice) are not recip-
rocal speculations because they don't depend
primarily on taking place a connection among
the freedoms of additional to make sense of
what obligations are; they slightly, they priori-
tize their responsibilities (Citation: Finnis, 1980,
Ch. 8), and extravagance rights as if they were
derived from them (if rights are even treated at
all). Therefore, even though a correlativetheory
of this kind holds that one’s moral obligations
might be based on some aspect of one’s asso-
ciationwith other people, this feature does not
happen as a consequence of their moral claim

18 Gursahani, R. & Mani, R. K. (n.d.). India not a country
to die. Indian Journal of Medical Ethics.
19 Ibid.
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but rather as a result of the incrediblescenery
of the representative, for example, as her rea-
sonableness or self-sufficiency. In the matter of
particular duties, it appears obvious that moral
obligations are created by the agent’'s commu-
nity or proficient role.

Since doctors’ obligations truly do have all
the assigns of being extraordinary obligations,
if they are likewise non-correlative, according
to this sense, it might yet be feasible to con-
tend that no less than them — the compulsion
never to kill — is unrestricted, or sacred, such
that gets away from any of the protests thought
about up to this point. However, to make a con-
vincing case for this, it has to be demonstrated
that many things are there about medicine that
require doctors to never deliberatelygive life
execution to their patients. It has to be demon-
strated that the division of what it means to be
a doctor is to strictly prohibit killing.2°

A patient’s “right to life” means that they
have the option to exercise it or not. That right,
similar to any legally binding case, might be
postponed. A doctor’s obligation to safeguard
the patient’s existenceshould not be unqual-
ified by any means, yet rather reliant upon
the patient’s choice regardless of whether to
practice their freedom of life. According to this
view of rights, it would appear that the doctor
is obligated to never take the lifeof the endur-
ingperson on purpose whenever the enduring
person does not desire to be exterminated; un-
der any circumstances, there is a highpossibili-
ty that the patient does skillfully communicate
a craving to kick the bucket, under conditions
anywhere it might be objective to accomplish
as such, and ifso is what the person in question
wants, the enduring person has postponed the
freedom of life, and afterward, the doctor no
longer has amoral responsibility to cease from
purposefully killing that person.?

Therefore, it appears that the physician’s
responsibility not to take lifewill not be acate-

20 Seay, G. (2005). Euthanasia and physicians’ moral du-
ties.Journal of Medicine and Philosophy, 30(5). pp.517-
533. <https://doi.org/10.1080/03605310500253071>
21 Ibid.

goricalresponsibility of themselves if the physi-
cian’s ethicalresponsibilities are interpreted as
correlating using the rights of patients (or oth-
ers). Because the freedom to which euthanasia
is correlated is either waivable or empty (rely-
ing on the notion of freedom we accept), and
as a result, the duty is defeasible in situations
where euthanasia would be deemed morally
justifiable.

In severalmethods, this appears like a rea-
sonable argument. But it is doubtlessly power-
less against protest in one manner, for it isn’t
clear why a patient’s trust would essentially be
encouraged all the more successfully by the
doctor’s unqualified denial to take a life than by
her severe loyalty to a patient’s communicated
wishes that regards his independence, on the
off possibility that in attendanceof some cas-
es in where the specialist can’t notice the two
standards. Even thoughwe generally esteem the
existence and anticipate that our PCPs should
esteem them as well, itnever is such in a few
outrageous instances of horrendous, actual en-
during toward the finish of living; moreover, in
this instance, the patient may legitimately sup-
pose the surgeon to honor his own decision to
end his suffering sooner. In that scenario, why
wouldn’t the doctor’'s enthusiasm to endow
with it be the strongest indication of her reli-
ability? Why isn’t the responsibility of reliability
enhanced accomplished by respecting the pa-
tient’'s appeal for deliberatedynamic euthana-
sia if she is acquainted that the patient’s prog-
nosis is as awful as he thinks it is if all efforts at
stinger have failed and if she is certain that the
enduringdecided to die? Doubtlessly,in a few
cases wherever, the rule of benevolence will it-
self be subject to regard for independence be-
causemany of the time,we can'’t realize without
a doubt what is considered damage to anendu-
ringunless we are acquainted withsomewhat-
concerningthepersonalnatures.

Edmund CitationPellegrino (1992, p. 33) con-
tributed to the Kass/Baumrinoutlook that med-
ication is primarily about mending, however, for
him, the faithmatter is just a result of double
bigger worries. One argument is that allowing
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supported self-killing or euthanasia mighttake
awayconventionalremedial prevention along-
side deliberate killing. Another argument is that
it will make it difficult to distinguish between
deliberate and instinctive euthanasia, resulting
in outlandishcircumstances in which people are
euthanized against their will. In any matter, as
someone has contended somewhere else (Seay,
2001), it is in no way, shape, or form clear that
doctors will be caught on a dangerous slant
into loathsome practices assuming the stan-
dard against purposeful use of killing is some-
times penetrated since the qualification among
non-voluntary and compulsory killing is as a
subject of information a brilliant line. When a
patient is proficientat consenting, euthanasia is
involuntary; however, whilst it is governed by-
anenduringwho has permanentlyvanished (or
never had) the ability for proficiency, questions
of consent—whether given or withheld—cannot
arise. Euthanasia is non-deliberate when it is
directed to a patient. At the same time as the
final may be justified in some circumstances
(such as when the enduring is undyinglycoma-
tose and the relativesdesire to rescue organs
that could be transplanted to put aside the lives
of additional), the previous is incorrect because
it infringes on the mainlyelementary aspect of
the patient’s autonomy.

5. INDIAN PERSPECTIVE OF
EUTHANASIA

In its decision in the Common Cause Case in
March 2018, the Apex Court of India made eu-
thanasia fully legal in India. It has additional-
ly permitted living wills and has even planned
rules for this sake. However, the Indian judicia-
ry's journey to legalize euthanasia was fraught
with controversy, and there are still opinions
in favor and against its legality. The query of
whether the “Right to Life includes the Right to
Die” has been the subject of intense debate. In
this circumstance, it turns out to be exception-
ally important to survey the assessments of dif-
ferent researchers to decide the legitimacy of

the High Court’s activity, particularly because of
the special arrangement of Law and order in In-
dia. It may become very difficult to adequately
enforce this rule in the absence of a clear law
in the country. In addition, it is alleged that In-
dia has a weak rule of law. As a consequence,
the vulnerable portions of the world may be
exploited by euthanasia, which is why under-
standing the notion of euthanasia from the
perspective of India is so important. As a result,
the principle of this article is to investigate the
notion of euthanasia in the radiance of the var-
ious legal frameworks that exist in various na-
tions around the planet and to comprehend the
Indian legal perspective on the subject. In the
sense to comprehend the veracity of India’s eu-
thanasia laws, the remainder of the article will
concentrate on the various arguments in favor
of and against the practice.

Humans are living things that follow the
rules of nature and complete the livingseries
thatinitiates with their birth here on earth and
ends when they die. On the other hand, for many
persons, this natural life cycle may become ab-
normal for several reasons, making it extremely
difficult for them to die in a dignified manner.
Today, because of the progression of clinical
innovation, it is currently conceivable to keep
people alive for quite a long time, regardless
of whether they are alive in an extremely terri-
ble circumstance, not deserving of living by any
stretch of the imagination. Inasituation like this,
the idea of euthanasia takes center stage. The
word “euthanasia” comes from a Greek phrase
that means “good death”?? It implies a demon-
stration of killing somebody who is extremely
sick or exceptionally old so they don’t endure
any longer, according to the English word refer-
ence. It and mercy killing are frequently used in-
terchangeably. But mercy killing occurs when a
human being takes the life ofa different person
since they think the victim would benefit from
it, despite the possibility that the facts exposed
will reveal a different truth. On the other hand,

22 Young, R. (2019). Voluntary euthanasia. Stanford En-
cyclopedia of Philosophy <https://plato.stanford.edu/
entries/euthanasia-voluntary/>
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euthanasia is only referred to as “merciful kill-
ing” when the evidence and consensus concur
that the individual should die. In India, the Jains
and Hindus had traditional rituals called San-
thara and Prayopavasa, respectively, in which
one fasts until death.? Diverse countries have
variantregulations regarding euthanasia. Under
some conditions, voluntary euthanasia is legal
in many nations. Latent willful extermination
where the casualty is denied having food and
water is, for the most part, lawful, while dynam-
ic killing is legitimate in a couple of countries.?

5.1. The Genesis
of Euthanasiain the
Indian Judiciary

The majority of Indian society is religious.
The vast majority of Indians adhere to and
practice Hinduism. Pray-upavasa, or death by
fasting, is a Hindu practice that is considered an
“acceptable way for Hindus to end their life only
in certain circumstances”. Pray-upavasa must
be non-violent and used only when the body
has served its purpose and becomes a burden
before it can be adopted. Different practices
were showing the jokes of willful extermination,
like Sati Pratha,®where the lady picked passing.
In ancient India, it was accepted by society and
religion. Samadhi and Jal Samaadhi had been
obtained in other ways by saints, sages, seers,
and sadhus. This custom is as yet predominant
among strict and supernaturally arranged peo-
ple. The update, or method of committing sui-
cide on one’s own, is associated with the tenets
of IchchhaMaran, DayaMaran, and Swachch-
handMrityu. These thoughts appear to be clos-
er to the regulation of killing given under the

23 Gandhi, K. R. (2019). Euthanasia: A brief history and
perspectives in India. AIIMS Bhopal <https://www.
researchgate.net/publication/320829903.Euthana-
sia.A.Brief.History.And.Perspectives.in.India>

24 Voluntary and involuntary euthanasia. (2019, January
8). BBC <https://www.bbc.co.uk/ethics/euthanasia/
overview/volinvol.shtml|>

25 Pawar, S. (2010). Euthanasia for death with dignity: Is
it necessary? XXXVII (3-4). Indian Bar Review, at 4.

Hindu lifestyle. The fruits of “freedom to leave”
are these.

There is another branch of the Hindu reli-
gio-philosophical system with a different point
of view. In Hindu strict requests, it is accepted
that an individual can accomplish salvation or
mukti and moksha from the pattern of resurrec-
tion if he/she passes on in a normal way. Sha-
rad is also performed, and Tarpon is presented
to the deceased person’s soul if their death oc-
curs naturally. A person’s soul is not eligible for
tarpon and shared if they die accidentally, by
suicide, or have been killed by someone else.
The soul of such a deceased person wandered
throughout the universe without a destina-
tion. A Hindu cannot choose an inflicted death
through suicide, assisted suicide, involuntary
death, or mercy killing, according to religious
traditions and customs.?® In this way, a deriva-
tion can be drawn that willful extermination is
strange to the Hindu culture and ethos.

The ancient Indian theocratic order known
as the Jain religion recognizes euthanasia in
the form of Santhara. “Presumed to voluntarily
shunning all of life's temptations — food, water,
emotions, bonds — after instinctively knowing
death was imminent”,? according to this Jain be-
lief system. Santhara is referred to by a variety of
names, including “Pandit Maran”, “Sallekhana”,
and “Sakham-maran”. It is believed to have been
performed continually since Jainism was found-
ed. The followers believe that “a person can opt
for it when all purposes of life have been served,
or when the body is unable to serve any more
purpose”. Sadhna would not be successful with-
out Sallekhana, the center of Jainism. The Sikh
religion is completely opposed to euthanasia
and suicide, claiming that it is an interference in
God’s plan. Santhara is simply a matter of dying
with dignity. This may be performed in matters of
lethalinfirmity or imminent death, famine or the

26 Sharma, P., & Ansari, S. (2015). Euthanasia in India: A
historical perspective. Dehradun Law Review, 7(1). pp.
13-21. Retrieved from <http://www.dehradunlawre-
view.com>

27 Phadke, M., & Venkatraman, T. (2015, September 6).
The right of death. The Sunday Express (Indian Ex-
press), New Delhi.
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lack of food, and old age with the loss of facul-
ties.? Still, if someone wants to die, the Christian
religion opposes the assassination of innocent
people. Christians hold the credence that “birth
and death are fractions of the existenceproce-
dure that God has created, sowe should esteem
them”, as a fraction of their belief system.?

Euthanasia is categorically opposed in the
Islamic socio-legal system. According to Islam-
ic Sharia, human life is sacred and cannot be
violated. “Do not take lives that Almightyend-
edconsecrated, additional than in the route of
justice”, it is commanded.* It is stated in anoth-
er verse of the Quran that killing anyone, except
murder or causing mischief in the land, is the
same as killing the entire human race. Further-
more, it is stipulated that only Allah determines
one’s life expectancy, so it is forbidden to take
one’s own life.*" According to Sharia, God alone,
not a human being, is the one who gives and
takes human life. The core of the above clarifi-
cation is that Islam is against the possibility of
killing in unambiguous terms.

Relevant fundamentals like the right to life,
the right to die, the right to kill, and the right to be
killed are addressed in euthanasia law. Consensu-
al killing, suicide, and homicide are all legal terms
forit. It is prevalently realized that willful extermi-
nation is a Greek idea that, in a real sense, implies
great demise, in other words, simple passing. “It
is the act of killing a person or animal without or
with minimal pain for benevolent reasons, typi-
cally to end their suffering. In the strictest sense,
euthanasia means actively causing death, but in
a broader sense, it also means helping someone
commit suicide in a specific situation. It is trans-
lated “into the Latin expression “benemortasia”
meaning the benevolent or four mercy killing” by
some jurists.® The idea that euthanasia is a way

28 Ibid.
29 Sharma, S. R.Euthanasia and assisted suicide. Nyaye
Deep. p. 41.

30 Quran, XVII: 33.

31 Quran, V: 32.

32 Masoodi, G. S., & Dhar, L. (1995). Euthanasia in West-
ern and Islamic legal systems: Trends and develop-
ments. Islamic and Comparative Law Review, XV-
XVLp. 1.

to kill someone is widespread. In some instanc-
es, it says that causing death is good or right, so
there is no criminal liability for the death of a ter-
minally ill person. These undertones have the ef-
fect that killing is a demonstration of abetment or
prompting to end it all or to help self-destruction
by offering guidance for finishing the existence of
an at-death door 5 patient.®

The human and animal psyches, as a whole,
are characterized by a dislike of death, whether
it is untimely or not. Birth and death are always
celebrated and mourned in human society.
Most people want to live an extended peri-
od;however, there are instances when they wish
to die to escape the pain and suffering of a long
illness. In Indian culture, ethos, and history, we
are familiar with the concepts of DayaMaran,
SwachchhandMrityu, and IchchhaMaran. These
upaye are given to free the spirit from the ac-
tual sufferings of a patient. These could have
been endorsed for getting mukti from slow and
horrendous delayed disease.

Jurists and historians have attempted to
examine euthanasia’s forms and patterns to
dispel the myths surrounding the practice.
The patient’s intention plays a crucial role in
the classification of the euthanasia concept.
Active and passive euthanasia are the two
types of euthanasia that are distinguished by
intention and action. Active euthanasia in-
volves injecting a powerful drug into patients
six whose doctors have given up on even try-
ing to save them with the best medical care.*
“The doctor is enthusiasticallyengrossed in
the termination of the enduring’s life no mat-
ter for whatever reasons” is an attempt at
active euthanasia. To put it another way, the
intervention of the doctor results in death;
otherwise, death might not have occurred.
Another way, or at least, uninvolved killing,
includes “withdrawal of life-supporting medi-
cations and additionally life emotionally sup-

33 Kadish, S. H. (1983). Encyclopaedia of crime & justice,
New York. p. 709.

34 Mahapatra, D. (2011, March 8). Commenting on the
judgment of the Supreme Court in the Aruna Shan-
baug case. Times of India, New Delhi.
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portive network for patients” who are in an
irreversible vegetative state. In the “Aruna
Shanbaug case, the Apex Court allowed pas-
sive euthanasia”® while declaring active eu-
thanasia a crime.

Moreover, there are three categories of eutha-
nasia: voluntary, non-voluntary, and involuntary.
In voluntary euthanasia, a terminally ill person
expresses their desire to die. He declares his in-
tention that he will no longer desire to live. The
patient is supposed to beg for voluntary euthana-
siaif he or she asks for help dying, refuses medical
treatment, requests the removal of a life support
device, refuses to eat, or decides to die to avoid a
painful future. Under non-intentional killing, the
patient can’t settle on a choice for taking his own
life. This is based on the wishes of a close rela-
tive or guardian of the terminally ill person, not
on the wishes of the patient.*® This incorporates
the situations where such quiet is in a trance state
or extremely small kid or is under psychological
sickness, which makes his daily routine hopeless
and not worth experiencing. In these situations, a
third party, such as a close relative, gives consent
or requests that life support be removed. This
third individual should be the gatekeeper or next
companion of the patient. In the willful killing, the
assent of the patient is fundamental. In addition,
it needs to be an informed consent.

6. CHRONOLOGICAL LEGAL
INTERPRETATION OF
EUTHANASIA

6.1 Maruti

ShripatiDubal Case®’

In this instance, the petitioner was involved
in an accident that resulted in manifoldhead

35 Priya (2024, October 25), case summery: Aruna Shan-
boug v. Union of India <https://legalfly.in/aruna-shan-
baug-v-union-of-india/> [Last Access Nov. 11, 2024].

36 Harma, P. & Ansari, S. (2015). Euthanasia in India: A
historical perspective. Dehradun Law Review, 7(1). p.
13-21. Retrieved from <http://www.dehradunlawre-
view.com>

37 Maruti ShripathiDubal v. State of Maharashtra, Bom-
CR (1986). BOMLR 589.

injuries, which are the causeof his mental im-
balance, and it was later discovered that he
had schizophrenia. Because he once attempted
suicide, he was even charged with the offense
of attempting to consign suicide under Section
309 of the IPC. Following that, the Bombay High
Court determined that a right can have both
positive and negative aspects. As per the Court,
the “right not to exist a strained life” falls un-
der the explanation of the “right to life” in Ar-
ticle 21 of the Constitution of India. “No person
shall be deprived of his life and personal liberty
except under procedures established by law”,*®
reads Article 21. The Court additionally went
to the degree of negating Segment 309 of IPC,
which endeavored to end it all as an offense,
and held it unlawful as it disregarded Article 14
and Article 21 under the Constitution of India.
After citing numerous scenarios in which anin-
dividual might wish to finish their life, the Court
concluded that the responsibility to die was not
unconstitutional but rather unusual and unusu-
al. In the P Rathinan case,* the Apexjurisdiction
of India decided that “Section 309 of the Indian
Penal Code was unconstitutional and held that
the Right to Life includes the Right to Die”.*

B.2 Gian Kaur Case16*

In the present case, the defendant and her
spouse helped their daughter-in-law commit
suicide. The ApexJurisdiction ruled that the
Liberty to expire violates the Constitution and
that anything that leads to the death of a per-
son is against the Right to Life. In addition, it
was decided that “death with dignity does not

38 Dahiya N. (2022 June 10). Right to Life. Blog ipleader
<https://blog.ipleaders.in/right-to-life-2> [Last access
20" June 2023].

39 P. Rathinam v. Union of India. (1994). AIR SCC (3) 394.

40 Dahiya N. (2022 June 10). Right to Life, Blog ipleader
<https://blog.ipleaders.in/right-to-life-2> [Last access
20" June 2023].

41 Gian Kaur v. State of Punjab (1996). AIR, 946, SCC (2)
881.
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in any way indicate an unnatural extermina-
tion of life that restricts a person’s natural life
span”. Again, in the Naresh Marotrao case®,
Justice Lodha ruled that mercy killing or eutha-
nasia constitutes homicide regardless of the
circumstances. Nevertheless, in this instance,
a distinction was made between euthanasia
and suicide. Suicide was defined as the act of
killing oneself without the support of any other
human being, whereas euthanasia, also recog-
nized as compassionassassination, is the act of
killing someone through the assistance of a dif-
ferent human being.

Supportedby the above-mentioned few cas-
es, it can be concluded that, previous to the
Common Cause case, the Indian judiciary inter-
preted the Constitution of India in a range of
ways supportedby the nature and conditions of
the cases in matters about the right to die. How-
ever, it was unclear from the regulation whether
the Indian Constitution recognized euthanasia.

Under Section 309 of the IPC,it has been
deemed constitutionally valid in the Gian Kaur-
case, but Parliament should remove it because
it has become outdated. When a person is de-
pressed and makes a suicide attempt, he needs
help rather than punishment. In State v. Sanjay
Kumar Bhatia,” a case brought under section
309 of the IPC, the Delhi High Court noted that
there is no reason for section 309 of the Indian
Penal Code to remain in force. In Maruti Shri-
patiDubal v. State of Maharashtra,* the Bombay
High Court looked into the constitutionality of
section 309 and concluded that it violates both
Article 14 and Article 21 of the Constitution. It
was determined that the Section was arbitrary,
discriminatory, and violated Article 14's guaran-
tee of equality. The right to die or have one’s
life taken away was interpreted to be a fraction
of Article 21. As a result, it was deemed an in-
fringement of Article 21.

As a result, eventhough the patient’s close

42 Naresh MarotraoSakhre v. Union of India. (1996).
BomCr. 92.

43 State v. Sanjay Kumar Bhatia. 1985 Cri.L.J 931 (Del.)

44 Maruti ShripatiDubal v. State of Maharashtra. 1987
Cri.L.J 743 (Bom.)

relatives, doctors, or next friend decide to end
life support, they have to obtain endorsement
from the High Court by the Airedale’s* cases.
This is even more important in our country be-
cause we cannot rule out the possibility that
relatives or others will cause harm to inherit
the patient’s property.

6.3 Aruna
Ramchandra Shanbaug

Aruna Ramchandra Shanbaug v. Union of
India,** a recent Supreme Court decision, set
the stage for the legalization of passive eutha-
nasia. In this present case, anappeal was filed
with the Apex Court to allow Aruna Ramchandra
Shanbaug’s euthanasia because she is in a Per-
sistent Vegetative State (PV.S.) and almost life-
less. Aruna has no consciousness, and her brain
is almost dead. The Apex Court established a
committee to conduct a patient’s medical ex-
amination to govern the issue. Finally, the pe-
tition filed on behalf of Shanbaug was denied
by the court, which noted that while vigorous
euthanasia is against the law, submissive eu-
thanasia is lawful when supervised by the law.
Additionally, the court endorsed eliminating
the IPC's punishment for suicide attempts to
decriminalize them. In this regard, the recom-
mendations which have been launched by the
Court will continue to be the law until Parlia-
ment adopts a law on the subject. The decision
to end life support must be made by the pa-
tient's parents, spouse, or other close family
members, or, in the nonappearance of any of
these, by anindividual or group of people acting
as a next friend. It can also be obtained by the
patient’'s medical staff. However, the decision
should be based solely on the patient’s best
interests.

After the decision in the ArunaShanbug case,
in which Aruna was a nurse working in the “King
Edward Memorial Hospital, Parel, Mumbai”, and

45 Airedale’s case 1993(1) All ER 821 (HL).
46 Aruna Ramchandra Shanbaugv. Union of India.2011(3)
SCALE 298: MANU/SC/0176/2011.
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was strangled and solemnized by SohanlalWal-
miki on Nov. 27, 1973, the issue in India became
highly contentious. She was in a coma-like veg-
etative state ever since. The Supreme Court
rejected Pinki Virani's petition for the passive
euthanasia of the victim because the medical
support staff were not in favor of it. However, as
anoutcome of the court’s legalization of passive
euthanasia, several guidelines were established,
including the requirement that the person de-
ciding to perform the procedure must do so in
the victim’s best interest and with the approval
of the relevant High Court. In addition, India le-
galized passive euthanasia in March 2018.%

The Court also allowed “living wills”, but only
if certain conditions were met. For example, the
person making the will must be of sound mind
and aware of the consequences; they might not
be coerced or influenced; the will had to be
written; at least two witnesses had to be pres-
ent when the person signed the will, which had
to be countersigned by a Judicial Magistrate of
First Class; and there were other requirements.

7. MEDICAL TREATMENT FOR
TERMINALLY ILL PATIENTS
BILL, 2016

This bill completely relies on the recom-
mendation of the 2415t Law Commission Report.
The Ministry of Health and Family Welfare of In-
dia submitted this bill to the Indian Parliament,
but it has not yet been passed. The purpose of
passing the bill was to encourage respectable
death. It makes voluntary passive euthana-
sia legal, and the competent patient can even
make a living will to stop receiving medical care
if the persons have an incurable disease. The
assumption that a competent individual has the
liberty to make an informed decision underpins
this, Bill. However, the doctor’s or the close rel-
ative’s decision will not be final if the person
in question was competent but did not make

47 Boruah, J. Euthanasia in India: A review on its con-
stitutional  validity. SSRN  <https://ssrn.com/ab-
stract=3868357>

an informed choice. In such instances, the High
Court’s approval is required, and before making
a decision, the High Court will have to consult
three experts in the field.

This bill paves the way for the country to
implement passive euthanasia by allowing pa-
tients who are of sound mind to make an edu-
cated decision about whether or not to with-
hold medical treatment for them.

e The bill says that anyone over the age of

16 who is terminally ill can decide to stop
getting medical care and let the country-
side take its course;

e Most importantly, the bill says that pal-
liative care — also known as pain man-
agement — can continue and provides
medical professionals, including doctors
and nurses, with protection from legal
consequences for withholding or with-
drawing medical treatment;

e Apatient’s declaration of this decision to
a medical professional is legally binding
on the practitioner;

e However, the physician ought to be sat-
isfied that the patient can make the de-
cision and that it was made of their own
free will (without any pressure);

e A panel of medical professionals would
make the final determination regarding
whether or not to end treatment, which
would be based on each case;

e The pending bill also encompassesfacil-
ities for the specific steps involved, such
as forming the panel of medical experts
and applying to the High Court for per-
mission, among other things;

e The appropriate High Court must grant
permission to withhold or withdraw
treatment.

7.1. Who Should Apply
for the Same?

e Any person obtaining permission from the
court, including a close relative, friend,
legal guardian, medical professional, or

Mousumi Kalita
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staff member caring for the patient;

e The chief justice of the High Court is re-
quired to assign such an application to
a divisional bench because it is treated
as an original petition. Within a month,
the petition ought to be resolved to the
greatest extent possible;

e A committee consisting of three well-
known doctors will nominate this bench
and require a report;

e The doctor or nurse should keep track
of all the patient’s information and
ensure that the patient makes an in-
formed choice;

e Thedoctorshould tell the patient wheth-
er it's best to stop taking the medication
or continue it;

e The patient should inform the family if
the patient is unconscious;

e Any person who regularly visits the pa-
tient should be informed if the family
members are incapableof being there:

e The bill does not discuss active eutha-
nasia but rather only passive euthana-
sia. The latter is still in contradiction
with the regulation in the nationsince it
is considered that people with ulterior
motives could use it improperly;

e Medical treatment is withheld or with-
drawn, and the enduring dies without
life support in passive euthanasia. Ac-
tive euthanasia comprises administering
a lethal drug to the enduring, resulting in
their death;

e The IPC stipulates penalties for active
euthanasia;

e The bill says that an advanced medical
directive — also recognized as a living
will — is invalid and that anexisting will
has no legal effect on a physician.

7.2. What is the Living Will?

If a patient becomes seriously ill and is in-
capableof making or communicating their own
choices, will be a document that outlines their

wishes regarding health care and treatment.
Active declarations and advance medical direc-
tives are other names for living wills.

Concerns about the Upcoming Bill on Clini-
cal Treatment for Incurably Ill Patients Experts
have raised a few concerns about the bill. Be-
low, we’ll go over a few of them.

The bill lacks clarity regarding the percep-
tion of a living will. It is significant to communi-
cate that the Supreme Court allowed people to
make living wills in 2018.

It has been pointed out that the provision al-
lowing minors between the ages of 16 and 17 to
make this decision about withholding or with-
drawing treatment is contradictory because, in
India, only people over the age of 18 can marry
or sign a contract.

There is a possibility that the bill's provi-
sions will be misused. For instance, a dishonest
physician may fabricate evidence to demon-
strate that a patient had no chance of recovery
when this was not the case. In addition, rela-
tives or friends of a critically ill individual who
is unconscious, in a coma, or incapableof giving
consent may use the regulation to allow the en-
during to be euthanized out of selfish interest
and not in the patient’s best interest.

Experts also believe that the bill’s definition
of “terminal illness” is subjective and ambigu-
ous. A terminal illness is one in which a person
cannot live a “meaningful life” due to a per-
sistent and irreversible vegetative state. Addi-
tionally, disabled individuals may be disadvan-
taged by this definition.

8. BASIC ANALYSIS

Euthanasia is very different from murder,
suicide, and attempted murder. Section 309
of the Indian Penal Code makes it illegal to
attempt suicide, and Section 306 of the IPC
makes it illegal to aid in suicide. People com-
mit suicide for a variety of reasons, including
marital strife, lovelessness, exam failure, unem-
ployment, and so on. However, in euthanasia,
these factors are absent. In cases of incurable
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diseases or when a person’s life has become
meaningless or hopeless as a consequence of a
mental or physical handicap, euthanasia means
administering a painless death. Furthermore, it
differs from homicide. The murderer intends to
harm or kill in his mind when he commits the
crime. However, despite the purposeof killing,
euthanasia is carried out in good faith. When
a patient has been in a coma for 20-30 years
or more, like ArunaShanbaug, the patient has
a terminal illness that cannot be treated, is in
irreparable condition, or has no chance of re-
covery or survival“,

As a result, it is recommended that, while
voluntary euthanasia should be allowed in
many occurrences as an exception to the gen-
eral rule, criminal punishments for suicide at-
tempts and aiding suicide must be kept in the
public interest. As a consequence, the Indian
Parliament ought to pass a euthanasia law that
permits doctors to end a patient’s agonizing life
with the patient’s consent. The subsequent are
some of the conditions under which Parliament
may legalize euthanasia:

a) The patient’s consent must be obtained;

b) The patient has failed all medical treat-

ments;

c) The patient or his family is in deplor-

able economic or financial condition;

d) The doctor’s intention must not be to

cause harm;

e) Proper safeguards must be taken to

prevent doctors from abusing it; and

f) Any other relevant circumstances.

Euthanasia could be legalized, but the laws
would need to be extremely stringent. Each cir-
cumstance will needcautious monitoring that
takes into explanation the patient’s, relatives),
and doctors’ perspectives. Given that this is a
substance of life and death, it remains to be
seen whether Indian society is mature enough
to face this.

48 Krishanu, “Euthanasia in India, the concept of eutha-
nasia, the difference between euthanasia and suicide,
kinds of euthanasia, arguments against and for eutha-
nasia and latest SC judgment and suggestion”<https://
www.legalservicesindia.com/>

CONCLUSION

If we carefully examine the arguments
against making euthanasia legal, we can con-
clude that the most significant one is that doc-
tors will misuse it. As a result, it is argued that if
a patient or his family is willing to put their lives
in the hands of a doctor they trust, then why
shouldn’t a doctor have such discretion to de-
cide what is best for his patient? Another ques-
tion that is frequently raised is whether doctors
will eventually request involuntary or non-vol-
untary euthanasia if they are given the discre-
tion to perform voluntary euthanasia. However,
it is respectfully proposed that distinct legis-
lation be drafted to only permit voluntary eu-
thanasia and not involuntary or non-voluntary
euthanasia. We are obliged to take into account
the limited number of medical facilities and
patients in India, as was previously mentioned.
The question of who ought to have access to
those facilities is still unanswered, whether a
patient who is in the last stages of their illness
or a patient who has a chance of recovering.
The physician should not permit euthanasia for
the reason that the enduring is asking for his
death out of pain and agony. In the Gian Kaur
case, the Apex Court ruled that Article 21 does
not include the right to die. However, one may
attempt to interpret it by the United States and
England’s interpretation of the rights to privacy,
autonomy, and self-determination. As a result,
we can see that since the aforementioned right
falls under Article 21, it can also fall under Ar-
ticle 21. In the previous case, this question was
not brought up. Again, the question about how
doctors abuse this right remains unanswered.
However, appropriate safeguards can be placed
on this right to prevent abuse. One safeguard
is the appointment of a qualified quasi-judicial
authority with relevant medical knowledge to
investigate the patient’s request and the doc-
tor's actions. Two or three additional assistant
officials, one of whom may come from the legal
profession, may also be appointed to strength-
en the evidence. This will prevent any misuse
of this right, which is given to patients who are
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terminally ill. In this case, we must consider
the patient’s painful situation, and reducing his
pain should be our top priority. Now that we are
aware that he will ultimately die today or to-
morrow and that he has explicitly requested his
demise, it makes no sense to deny him the right

to at least live his life in the most humane man-
ner possible. If not, his life won’t be any better
in that circumstance. As a result, the choice be-
tween allowing euthanasia and not allowing it
is still up in the air when financial and medical
considerations are taken into account.
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ABSTRACT

In recent decades, commercial arbitration has undergone substan-
tial evolution at both international and domestic levels. The growth is
primarily driven by the increasing preference of multinational corpo-
rations for arbitration, governed by trusted international rules, over
domestic litigation, which may be fraught with political and legal in-
stability risks. The practice of arbitration is anchored in fundamental
principles, notably the finality and non-appealability of arbitral awards.
Nonetheless, the recognized possibility to set aside defective awards
enhances trust and confidence in arbitration as a reliable dispute res-
olution mechanism. Jurisdictions tend to follow one of three prevailing
doctrines when setting aside arbitral awards: the avoidance of a de-
nial of justice, the prioritization of party autonomy, and the “silence”
doctrine. Rwanda aligns with the latter. Over a decade, arbitration has
grown rapidly in Rwanda, and courts have generally been supportive
of arbitration, with only a few arbitral awards being set aside. A review
of these cases reveals that Rwandan courts have yet to provide clear
direction on the resolution of the principal dispute after an award is set
aside, leaving the substantive conflict unresolved. The absence of le-
gal provisions on this matter contributes to uncertainty for arbitration
practitioners regarding post-annulment procedures. This paper exam-
ines the current situation with a look at other jurisdictions’ practices.
It ultimately recommends Rwanda to adopt an approach that empha-
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sizes party autonomy, with courts refraining from
interfering in the original arbitration agreement,
except in cases where the agreement is null, void,
or incapable of performance.

Keywords: Arbitration, Set Aside, Rwanda,
Aftermath, Arbitral Award

INTRODUCTION

In recent years, disputing business parties
have increasingly turned to commercial arbi-
tration as a preferred method of dispute res-
olution. International arbitration, in particular,
is an ever-expanding field and a significant
feature of modern commercial life! Commer-
cial entities often favor arbitration, governed
by trusted international rules, over domestic
litigation, which may be fraught with political
and legal instability risks.? A survey reveals that
73% of multinational enterprises (MNEs) prefer
arbitration over litigation, 95% include arbi-
tration clauses in contracts, while 76% opt for
institutional arbitration rather than ad hoc ar-
bitration.?

The proliferation of arbitration centers, es-
pecially in developing countries, reflects the
growing prominence of this form of dispute res-
olution. Unlike arbitration centers in developed
countries, which have long-standing histories,
many arbitration centers in developing nations
are relatively new. For instance, the Kigali In-
ternational Arbitration Centre (KIAC) was estab-
lished in 2010 to become operational in 2012.
Nevertheless, it has so far played a crucial role
in advancing arbitration in Rwanda. To date,
KIAC has administered hundreds of domestic
and international cases alongside ad hoc arbi-
trations seated in Rwanda.

1 Wade, G. (2013). Courts and Arbitration: An Irish Per-
spective. Arbitration, 79(1), p. 41.
2 Ibid., pp. 49-50.

3 Lagerberg, G., Kus, R. (2007). Global Survey Sheds
Light on Perceptions of International Arbitration, cited
in Namachanja, C. (2016). The Challenges Facing Arbi-
tral Institutions in Africa. Arbitration, 82(1), p. 44.

Arbitral awards are, in principle, final and
not subject to appeal, consistent with the final-
ity principle. According to this principle, courts
are not permitted to substitute their judgment
for that of the arbitrator or act as appellate
bodies, except where the parties have express-
ly provided for that.* However, there are rec-
ognized exceptions under which an award may
be set aside. This exceptionality is accepted
across jurisdictions, with courts empowered to
set aside awards that fall short of the minimum
standards of fairness and due process.’

Rwanda adopted its first arbitration law in
2008,° and Article 47 of that law outlines the
grounds for setting aside an award: invalidi-
ty of the arbitration agreement, improper no-
tice of arbitrator appointment or defects in the
tribunal’s formation, violations of the right to
defense, ultra vires awards, non-arbitrability of
the dispute’s subject matter, and awards con-
trary to public policy. Notably, this provision
mirrors Article 34(2) of the UNCITRAL Model Law
on International Commercial Arbitration.’

While Rwandan law provides specific
grounds for setting aside arbitral awards, it re-
mains silent on the procedures following the
annulment of an award. This issue is critical
because annulling an arbitral award nullifies
the award but does not resolve the underlying
dispute. An analysis of other jurisdictions’ prac-
tices reveals that approaches to this issue vary
across jurisdictions, as scholars also remain
divided on the topic.® Some jurisdictions base
on the “will of the parties” doctrine to refer the
dispute back to arbitration following the setting
aside of an award, reflecting the parties’ inten-
tion to have the matter resolved by arbitration

4 Nyanja, M. A. Critique of the Principle of Finality in
Arbitral Proceedings under Section 39(3)(B) of the Ar-
bitration Act, No. 4 of the Laws of Kenya, LLM Thesis,
University of Nairobi, School of Law, p. 26.

5 Moses, L. M. (2008). The Principles and Practice of
International Commercial Arbitration. Cambridge Uni-
versity Press, p. 84.

6 Law (Rwanda) No. 005/2008 of 14/02/2008 on Arbi-
tration and Conciliation in Commercial Matters (0.G
No. Special of 06/03/2008).

7 of 1985 with amendments as adopted in 2006.

Moses, L. M. (2008), p. 199.
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rather than ordinary courts. Conversely, in oth-
er jurisdictions, courts that set aside an award
proceed to decide the case on its merits. Each
approach has advantages and disadvantages,
but these are beyond the scope of this paper,
which seeks to address the gap in the Rwandan
legal system.

The question of what happens after an arbi-
tral award is set aside has nowadays gained par-
ticular relevance in Rwanda than ever. Over the
past decade, arbitration in Rwanda has grown
substantially, both institutionally and through
ad hoc arbitrations. Of the cases seated in Rwan-
da and arbitrated either through KIAC or ad hoc
proceedings, a significant number have been
challenged in court, seeking to set aside the
awards. Despite this, Rwandan courts have gen-
erally demonstrated a pro-arbitration stance,
with only a few arbitral awards successfully
annulled to date, and these are of recent. Ex-
amples include RCOMAA 00043/2019/CA (Court
of Appeal, 06/12/2019), RCOM 00026/2021/HCC
(Commercial High Court, 15/07/2022), RS/IN-
JUST/RCOM 00018/2022/CA (Court of Appeal,
29/05/2023), and RCOM 00049/2021/HCC (Com-
mercial High Court, 12/04/2024).

In these cases, the courts merely declared
the awards unenforceable. It is still too early
to regard these cases as establishing a bind-
ing precedent. Nevertheless, arbitration prac-
titioners in Rwanda remain uncertain about
the legal position following the annulment of
an arbitral award. In the absence of clearly es-
tablished legislation or a binding precedent,
Rwanda must decide which approach to adopt:
should the courts decide the merits of the case,
or should they refer it back to arbitration? This
paper aims to contribute to this discussion
and influence policymakers and legislators on
the appropriate path forward, underscoring its
practical relevance.

To produce this paper, a qualitative meth-
odology was used. Data were collected through
desk research, employing a doctrinal approach.
This approach involves a systematic examina-
tion of legal rules, an exploration of the rela-
tionships between these rules, and the iden-

tification of problems and potential future
developments.” The choice of the doctrinal
method was motivated by its dominance in legal
research.® Primary sources, such as legal texts
and judicial decisions, and secondary sources,
such as scholarly literature, formed the basis of
the data collection process.

This paper is divided into four sections. Af-
ter the introduction, the first section explores
three competing doctrines on the treatment of
cases after the annulment of an arbitral award.
The second section examines the practice of
setting aside arbitral awards under Rwandan
law. The third section recommends the ap-
proach that Rwanda should adopt, and the last
section concludes the paper.

1. THREE
COMPETING DOCTRINES

The annulment of an arbitral award is a
well-recognized legal practice across jurisdic-
tions, including Rwanda, where Article 47 of Law
No. 005/2008 of 14/02/2008 on Arbitration and
Conciliation in Commercial Matters™ provides
for such a possibility. Similarly, various legal
systems worldwide allow for the setting aside
of arbitral awards. However, while this prac-
tice is generally accepted, the procedures and
consequences following the annulment of an
award differ significantly across jurisdictions.
An investigation into jurisdictions’ practices
reveals three distinct doctrinal approaches: (1)
the court that sets aside the award proceeds to
hearing the case on its merits, which this paper
terms as responding to the “denial of justice
doctrine”; (2) the court sets aside the award and
refers the matter back to arbitration, consistent
with the “will of the parties doctrine”; and (3)
the court remains silent, leaving the next steps
ambiguous, a situation described here as the

9 Hutchinson, T. (2006). Researching and Writing in Law
(2nd), Thomas Lawbook Co., p. 7.

10 Hutchinson, T. (2015). The Doctrinal Method: Incorpo-
rating Interdisciplinary Methods in Reforming the Law,
European Law Review 3, p. 131.

11 0.G No. Special of 06/03/2008.
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“silence doctrine”. This section explores these
three doctrines in detail.

1.1. Denial of justice doctrine

Under the denial of justice doctrine, the
court that sets aside an arbitral award assumes
the role of adjudicating the merits of the dis-
pute or, more specifically, the part of the award
that has been annulled. This approach is preva-
lent in jurisdictions such as France, where, once
a court sets aside an award, it rules upon the
merits of the case, adhering to the arbitrator’s
mandate, save where the parties agree other-
wise.? The intuitive rationale for this approach
would be rooted in the principle of avoiding a
denial of justice. Historically developed to pro-
tect foreigners, the doctrine of denial of justice
has evolved extensively and is now enshrined
in numerous legal frameworks. For instance, Ar-
ticle 4 of the French Civil Code states that “a
judge who refuses to judge, on pretext of the si-
lence, obscurity or inadequacy of the law, may
be prosecuted as guilty of denial of justice”.

A similar provision exists under Rwandan
law. Article 9(2) of Law No. 22/2018 of 29/04/2018
governing civil, commercial, labor, and adminis-
trative procedure,” provides that “A judge cannot
refuse to decide a case on any pretext of silence,
obscurity or insufficiency of the law”. Under this
doctrine, therefore, a judge’s decision to deter-
mine the merits of an annulled arbitral award
would ensure a comprehensive and timely res-
olution of the parties’ grievances, thus fulfilling
the mandate to avoid any denial of justice.

1.2. The will of the
parties doctrine

Under the will of the parties doctrine, the
court that sets aside an arbitral award refrains

12 French Code of Civil Procedure, Decree No. 81-500 of
12 May 1981 (Official Journal of 14 May 1981, amend-
ment JORF of 21 May 1981), Article 1485.

13 O0.G. No. Special of 29/04/2018.

from addressing the substance of the dispute.
Instead, the court respects the parties’ initial
agreement to resolve their disputes through ar-
bitration. This approach is practiced in jurisdic-
tions such as Poland, where a state court that
annuls an award does not make a substantive
ruling on the case Rather, it remits the case
to arbitration for redetermination. The extent
of the rehearing can vary, either addressing the
entire dispute afresh or focusing solely on the
specific aspect that was set aside.

The will of the parties doctrine is grounded
in the principle of party autonomy, which is a
cornerstone of contract law. This doctrine is fa-
mous in contractual matters and has been de-
scribed as an axiom of contract law.”® Scholars
such as Albert van den Berg argue that even the
drafters of the New York Convention intended
to ensure that enforcing courts would not have
the authority to reopen cases on their merits.'s
Arbitration is, after all, a contractual proce-
dure designed to settle disputes based on the
parties’ agreement, and the principle of arbi-
tration’s contractual nature is and should be
widely regarded as inviolable. This description
is widely supported, and the principle of the
contractual nature of arbitration has acquired
an inviolate and sacrosanct arbitration rule.”

With regard to the procedure of setting
aside an arbitral award, Courts in various juris-
dictions have supported this doctrine by refer-
ring to the parties’ autonomy. For example, in
Ireland, courts have generally been reluctant
to interfere in arbitration matters unless there

14 Linklaters, How Often are Arbitration Awards Set
Aside? Analysis of Polish Case Law Shows that they
Rarely Are, 24 May 2022 <https://www.linklaters.
com/en/insights/blogs/arbitrationlinks/2022/may/
how-often-are-arbitration-awards-set-aside#:~:-
text=7.24% of Polish awards are, arbitration awards
were set aside> [Last seen 27/08/2024].

15 Kottenhapen, R. J. P. (2006). From Freedom of Contract
to forcing Parties to Agreement, 12 lus Gentium: Journal
of the University of Baltimore Center for International
and Comparative Law, p. 2.

16 van den Berg, A. (1981). The New York Arbitration
Convention of 1958: Towards a Uniform Judicial Inter-
pretation. Kluwer Law, p. 358.

17 Nyanja, M. A. p. 33.
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is a compelling reason to do so0.® In Hogan v
St. Kevin's Co., the court affirmed that: “Where
the parties refer disputes between them to the
decision of an arbitrator chosen by them ... it
is obviously and manifestly their intention that
the issue between them should be decided ....
finally by the person selected by them to ad-
judicate upon the matter”! Similarly, in Nyutu
Agrovet Limited v. Airtel Networks Kenya Lim-
ited, the Kenyan Court of Appeal emphasized
that courts should respect the parties’ decision
to arbitrate their disputes, underscoring the
contractual nature of arbitration. The Court of
Appeal held as follows: “The principle on which
arbitration is founded, namely that the parties
agree on their own, to take disputes between
or among them from the courts, for determina-
tion by a body put forth by themselves”.* The
Court of Appeal of Kenya added that the courts
should respect the will and desire of the par-
ties to arbitration.? Scholars also confirm that
courts should assist in the arbitration to en-
sure the integrity of the arbitral process and
protect the public interest but not interfere to
safeguard the confidence of users of the arbi-
tral system.?

Within the will of the parties doctrine, two
sub-approaches exist. The first respects the
parties’ original will and allows for the dispute
to return to arbitration. Here, it is about the
past agreement of the parties that continues
to govern the present and future actions. The
second approach provides flexibility, allowing
the parties to determine the next steps, i.e., ex-
pressing a new will. Under this model, the par-
ties may choose to refer the dispute back to ar-
bitration or allow the court to render a decision
on the matter.

18 Wade, G. (2013). p. 41.

19 Ibid.

20 Nyutu Agrovet Limited vs Airtel Networks Limited, Civ-
il Appeal No.61 of 2012 (2015) eKLR.

21 Ibid.

22 Kayihura, D. M., Munyentwari, C. U., Rutta, J. M.
(2020). Striking a Balance Between Assistance and
Interventionism: The Role of Courts in Rwanda-Seat-
ed Arbitrations. Journal of International Arbitration,
37(1). p. 143; Wade, G. (2013). p. 50.

This doctrine is the practice in jurisdictions
like Switzerland, where, after setting aside an
arbitral award, the court remits the dispute to
the arbitration to make a new award.” The same
is true in Germany, where section 1059(4) of the
German Arbitration Act provides that “The court,
when asked to set aside an award, may, where
appropriate, set aside the award and remit the
case to the arbitral tribunal”. This section con-
tinues in the fifth paragraph that “Setting aside
the arbitral award shall, in the absence of any
indication to the contrary, result in the arbitra-
tion agreement becoming operative again in
respect of the subject matter of the dispute”.?
In South Africa, the law permits either party to
request the dispute be resubmitted to a new
arbitral tribunal constituted in the manner di-
rected by the Court.”® The United States law is
in the same line but with more details: either
to refer back the dispute to the same arbitrator
or a new arbitrator. This is provided for in Sec-
tion 23(c) of the United States Revised Uniform
Arbitration Act, stating that if the court nulli-
fies an arbitral award on grounds other than
the invalidity of the arbitration agreement, “it
may order a rehearing” except if the ground for
setting aside the arbitral award is corruption,
fraud, or arbitration misconduct or partiality. In
such cases, the rehearing must be before a new
arbitrator.?® The practice in these jurisdictions
is in the application of the first sub-approach
described above.

The second sub-approach, which offers more
flexibility, is adopted in countries like Vietnam
and the Netherlands. For instance, Article 71(8)
of the Vietnamese Law on Commercial Arbitra-
tion allows the parties to either arbitrate again
or litigate the case in court following the annul-

23 Hokhoyan, A. (2019). What Happens when an Award
is Set Aside? p. 6 <https://law.aua.am/files/2019/08/
AH_Research_Setting-Aside.pdf> [Last seen
27/08/2024].

24 Germany Arbitration Act, Section 1059(5), 1 January
1998, as amended by the Civil Procedure Reform Act
of 27 Jul. 2001 and the Law of Contracts Reform Act of
26 Nov. 2001.

25 South Africa Arbitration Act of 1965, Article 33(4).

26 Section 23(c) of the US Revised Uniform Arbitration
Act, 2000.
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ment of an award. A similar approach is in the
Netherlands. According to Article 1067 of the
Dutch Arbitration Act, if an arbitral award is set
aside for any ground other than the non-exis-
tence of a valid arbitration agreement, the ar-
bitration agreement remains in force, and the
parties are permitted to return to arbitration
unless they mutually agree otherwise.”

In China, Article 9 of the Arbitration Law pro-
vides that once an “arbitral award is canceled
or put in void under a rule by the People’s Court,
the parties concerned for the dispute may reach
another agreement for arbitration and apply for
arbitration or bring a suit in the People’s Court”.
The United Kingdom also offers flexibility, and
depending on the parties’ preferences and spe-
cific circumstances, parties can choose to con-
tinue with arbitration or litigation in court as
they settle amicably.?®

1.3. The silence doctrine

Under the silence doctrine, the court that
sets aside an arbitral award does not provide
any further guidance on how the parties should
proceed. The court simply declares the award
unenforceable but remains silent on what steps
the parties should take next. This creates un-
certainty, as the parties are left without clear
direction on how to resolve their dispute fol-
lowing the annulment.

This approach is followed in jurisdictions
like Armenia, where the law does not specify
the procedural steps following the setting aside
of an award.”” Rwanda similarly adopts a si-
lence approach. As is discussed in the next sec-
tion, Rwandan courts have set aside a few arbi-
tral awards without indicating the parties’ next
steps, leaving them in a state of uncertainty.

27 Dutch Arbitration Act, Article 1067.

28 Meng, C., Wang, C. (2018). Vanishing Set-Aside
Authority in International Commercial Arbitration.
International and Comparative Law Review, 18, p.
129.

29 Hokhoyan, A. (2019), p. 6.

2. SETTING ASIDE AN
ARBITRAL AWARD UNDER
RWANDAN LAW

Under Rwandan law, the setting aside of
an arbitral award is governed by the 2008 Ar-
bitration Law. Article 47 of this law provides a
comprehensive list of grounds upon which an
arbitral award may be annulled, either upon
the application of a party or at the discretion of
the Court. Four grounds are available for a party
seeking to set aside an award:

a. Incapacity of a party to the arbitration
agreement, or invalidity of the agreement under
the law to which the parties have subjected it, or
failing any such indication under Rwandan law.

b. The party making the application was not
given proper notice of the appointment of an
arbitrator or the arbitral proceedings or was
otherwise unable to present his or her case.

c. The award addresses a dispute not con-
templated by, or falling outside the terms of,
the submission to arbitration or includes deci-
sions on matters beyond the scope of the sub-
mission. In such cases, if the decisions on mat-
ters submitted to arbitration can be separated
from those not submitted, only the part of the
award containing decisions on matters not sub-
mitted may be set aside.

d. The composition of the arbitral tribunal
or the arbitral procedure was not in accordance
with the parties’ agreement unless such an
agreement conflicted with provisions of the law
from which the parties could not derogate or,
failing such agreement, was not in accordance
with the law.

For the Court, two reasons are available:

a. The subject matter of the dispute is not
capable of settlement by arbitration under the
Rwandan Law.

b. The award conflicts with the public secu-
rity of the Republic of Rwanda.

In relation to the subject matter of this pa-
per, a few cases are available to guide the dis-
cussions. Our research identified four available
cases where arbitral awards were set aside.
These cases have been publicly discussed be-
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fore the courts, rendering their contents part of
the public domain. This circumstance permits a
thorough examination of these cases without
interfering with the principles of privacy and
confidentiality ordinarily associated with arbi-
tration proceedings.

The first case, RCOMAA 00043/2019/CA, was
decided by the Court of Appeal on 06 December
2019. It involved two Chinese nationals engaged
in business activities in Rwanda, including a
jointly owned company. Following the arbitra-
tion proceedings, one party sought to annul
the award, arguing that his right to defense
had been compromised concerning certain ev-
idence. The Commercial High Court, in RCOMA
00020/2018/CHC/HCC, set aside the award.
Upon appeal, the Court of Appeal dismissed the
appeal and upheld the lower court’s decision.
Notably, neither the Commercial High Court nor
the Court of Appeal provided any indication as
to the future course of action following the an-
nulment of the award.

The second case, RCOM 00026/2021/HCC,
was decided by the Commercial High Court on
15 July 2022. A dispute arose between two com-
panies over a service agreement. The losing
party applied to set aside the arbitral award,
arguing that additional evidence was submitted
after the deadline set by the arbitral tribunal
and that the complaining party had not been
granted the opportunity to respond to such
evidence. The tribunal’s reliance on the evi-
dence, without affording the complaining party
a chance to defend itself, was deemed to vio-
late its constitutional right to defense. Conse-
quently, the Commercial High Court annulled
the award.

Thethird case,RS/INJUST/RCOM00018/2022/
CA, began in the Commercial High Court under
RCOM 00034/2022/HCC. A party sought to an-
nul an arbitral award rendered in a dispute that
had already been amicably settled between the
parties. On 28 October 2022, the Commercial
High Court rejected the application, leading the
applicant to file an appeal before the Court of
Appeal via an extraordinary review procedure
for manifest injustice. The Court of Appeal, in

its judgment of 29 May 2023, set aside the award
on the grounds of the non-arbitrability of the
subject matter. As in the previous cases, the
Court of Appeal did not provide guidance on the
future proceedings following the annulment.

The fourth case, RCOM 00049/2021/HCC,
was decided by the Commercial High Court on
12 April 2024. The applicant sought to annul an
award issued by an ad hoc arbitral tribunal, cit-
ing violations of the right to defense and pub-
lic policy. While the Court rejected the claim
regarding the right to defense, it ruled in favor
of the applicant on public policy grounds and
annulled the award. The respondent applied
for a review of the judgment due to manifest
injustice. At the time of writing this paper, the
outcome of the review had not yet been deter-
mined. As with the prior cases, the Court did
not specify what procedure should follow the
annulment.

In conclusion, as demonstrated by the four
cases examined, the courts annulled the arbitral
awards without indicating the next steps in the
resolution of the principal disputes. This raises
the pertinent question of whether the parties
should restart the arbitration proceedings. This
issue is significant not only within the context
of Rwandan law but also in various other juris-
dictions where similar discussions have taken
place, leading to diverse views. It is therefore
relevant to offer recommendations on which
approach Rwanda should adopt, thus provid-
ing a modest contribution to the discussions on
the issue.

3. RECOMMENDED APPROACH

Examining practices across various jurisdic-
tions reveals a lack of universal standards re-
garding the post-set-aside arbitration process.
Some nations opt to remand the matter back to
arbitration, while others permit the court that
annulled the award to adjudicate the substan-
tive issues of the case. While acknowledging the
merits of the latter approach, this author advo-
cates for Rwanda to adopt the former method,
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which involves referring the matter back to ar-
bitration. This recommendation is underpinned
by several compelling considerations.

First, it is crucial to honor the parties’ origi-
nal intent. The parties initially opted for arbitra-
tion, signifying their preference to resolve dis-
putes outside of the judicial system. Therefore,
when an award is annulled, this does not alter
the parties’ intention to settle their dispute
through arbitration. Upholding this intent is vi-
tal, particularly in light of the principles of ar-
bitration autonomy and the necessity to shield
arbitration from undue judicial interference.
It is important to note that annulling an arbi-
tral award leaves the underlying dispute unre-
solved, thereby necessitating a realignment of
the parties’ initial arbitration intent to initiate a
new arbitration process.*® Engaging the court in
substantive issues would, therefore, contravene
the very rationale that prompted the parties
to select arbitration as their preferred resolu-
tion method as several aspects of their choice
would be contravened to. For instance, the limb
of expertise would be destroyed.

Second, permitting the court to resolve sub-
stantive issues post-annulment may have un-
desirable consequences. Although empirical re-
search in this area is lacking, it is a reasonable
assumption that such an approach may en-
courage parties, particularly those on the los-
ing side, to seek annulments not for legitimate
reasons but as a strategic maneuver to escape
their initial arbitration commitments. Such tac-
tics would not only be against the fair practices
of arbitration, such as efficiency and effective-
ness but would also contradict the “law nature”
of a legally concluded contract.

Third, in the absence of explicit guidance
from Rwandan legislation, it is our considered
view that a court exercising its authority to
annul an arbitral award and subsequently ad-
judicate the merits of the case would be act-
ing ultra vires. The parties’ actions before the
court are confined to seeking annulment based
on the grounds enumerated in Article 47 of the

30 Jean Robert, M. B. (1983). L’arbitrage: Droit Interne et
Droit International Privé. 5e ed. Dalloz. pp. 341-342.

Arbitration Law. Any attempt to adjudicate be-
yond the parameters established by the parties
would grossly contravene Article 10 of Law No.
22/2018 of 29 April 2018, which explicitly states
that “a judge may not decide more than he/she
has been asked to".

While advocating for the revival of arbitra-
tion as the preferred approach, it is essential to
acknowledge that this option is not devoid of
challenges. Several issues may impact this rec-
ommendation. However, mitigative strategies
can address these concerns.

One potential issue pertains to time con-
siderations. Parties may be worried that re-
starting arbitration will extend the timeline for
resolution. This concern may be alleviated by
recognizing that the subsequent arbitration
proceedings should focus exclusively on the
specific issues that led to the annulment of the
original award.

Another concern relates to expenses. Given
that parties have already incurred costs asso-
ciated with the initial arbitration, engaging in
a second proceeding may impose additional fi-
nancial burdens. While this concern is valid, its
mitigation parallels the previous one: the new
arbitration should only address the specific is-
sues that resulted in the award’s annulment.
Therefore, while that specific issue may incur
additional costs, it will not be the same as the
total expenses associated with a comprehen-
sive reevaluation of the entire dispute.

Additionally, there exists a concern regard-
ing trust and confidence in the arbitrators. To
preserve this vital element of arbitration, the
tribunal involved in the annulled award must
be distinct from the subsequent tribunal. No
member of the first tribunal should serve in the
second proceedings.

Lastly, when the basis for setting aside the
award is rooted in a manifestly null and void ar-
bitration agreement or one that is incapable of
performance, it becomes evident that referring
the dispute back to arbitration would be futile.
This scenario serves as an exception that would
empower the court that annulled the arbitral
award to determine the substantive issues. This
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position mirrors practices in other jurisdictions,
such as Belgium, where annulment of an award
due to a void arbitration agreement forecloses
the possibility of recourse to arbitration.*

To implement the aforementioned recom-
mendations, two alternative courses of action
are feasible: legislative action and judicial ac-
tion. Both avenues are viable within the con-
text of Rwanda’s legal framework. Historically,
Rwanda has adhered to a civil law system due
to colonial influences, and this legacy contin-
ues to manifest in the current legal landscape,
where legislation serves as a primary source of
law. In this regard, the Rwandan legislature is
urged to undertake legislative action to address
the procedural lacuna regarding the implica-
tions of setting aside an arbitral award. Alter-
natively, given Rwanda’s gradual incorporation
of common law principles over the past three
decades, a judicial approach that cements
precedents related to the aftermath of arbitral
award annulments is equally essential. Through
this approach, the Rwandan judiciary is called
upon to establish precedents that elucidate the
post-annulment process in Rwanda.

CONCLUSION

The Rwandan law remains silent on the pro-
cedural steps following the annulment of an ar-
bitral award. While the legislation provides for
the possibility of setting aside such an award,
it does not elaborate on the subsequent im-
plications. In the sole instance to date where
a few arbitral awards have been annulled, the
judgments rendered did not address the ensu-
ing course of action. However, a careful analysis
of these judgments leads to two distinct inter-
pretations:

First, the annulment of an award restores
the parties to their original status, indicat-
ing that the underlying dispute remains unre-
solved. This persistence necessitates a resolu-
tion aligned with the initial intentions of the

31 de Bournonville, P. (2000). Droit Judiciaire: I’Arbitrage.
Larciers. p. 214.

parties involved.

Second, the inclusion of an arbitration
clause in the parties’ agreement, followed by
the actual submission of the dispute to arbitra-
tion, clearly reflects their intention to avoid ju-
dicial resolution. Their preference is for the dis-
pute to be decided through arbitration rather
than by the courts. Thus, in accordance with the
well-established contractual principle of re-
specting the will of the parties, it is imperative
that their original intent to utilize arbitration as
a means of dispute resolution prevails.

In conclusion, based on the limited juris-
prudence available, Rwanda aligns with the
perspective that, upon setting aside an arbitral
award, the court should refrain from adjudicat-
ing the matter on its merits. Instead, it is incum-
bent upon the parties, should they choose, to
initiate a new arbitration process. This perspec-
tive is endorsed in light of the contractual prin-
ciple emphasizing the autonomy and intention
of the parties.
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ABSTRACT

The urgent need for reconstruction and construction imposed by
rapid demographic growth has become directly or indirectly affecting
the environment, given the size of the effects left by urban sprawl
at the expense of the environment, in addition to the spread of tin
scenery and the expansion of chaotic buildings, for these reasons,
the environmental dimension has become one of the necessities that
must be taken into account in all development plans, as is the case
with preparation and reconstruction plans.

The latter is one of the most important legal means of protecting
the environment from the risks of reconstruction and construction,
and these plans mainly include the National Plan for the Develop-
ment of the Territory, the Master Plan for Development and Recon-
struction, and the Land Occupation scheme.
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This study showed the extent to which the
environmental dimension is included in these
plans and the extent to which they achieve sus-
tainable development in Algeria.

KEYWORDS: Environmental dimension,
Sustainable development, Urban law, Urban
planning

INTRODUCTION

At first glance, it seems that both urban law
and environmental law are objectively different
from each other and even contradictory, con-
sidering that urban law is based mainly on the
idea of exploiting natural areas to establish
buildings and urban spaces of various forms
and types and extend its expansion at their
expense, while the environmental law seeks to
protect the three elements of the environment
(land, water, and atmosphere) from various
forms of environmental degradation known by
the ocean and environmental environments, as
it has become a threat to the lives of living or-
ganisms, which made the alarm sound strong to
defend the environment and issue many legal
texts to protect it.

Among the most prominent of them are
the urban laws, which adopted new ideas that
pay attention to some distinctive parts of the
environment such as the coast region, regions
with natural advantages, and natural, cultur-
al, and historical reserves without neglecting
agricultural lands, and thus the law of urban-
ism and the environment meet and share the
subject of environmental protection, but more
than that, the issue of the environment in the
urban sector has become a basic requirement
to devote the principle of sustainable urban
development, and this is through the adoption
of the Algerian legislator the idea of including
the environmental dimension within the tools
of reconstruction and construction to achieve
the goals and objectives of development Sus-
tainable urbanism.

Based on the above, addressing this issue
requires us to raise the following problem:

To what extent has it become necessary for
the urban system in Algeria to adopt the envi-
ronmental dimension within the reconstruction
and construction plans? What are the main ef-
fects of this to achieve the goals of sustainable
urban development?

To answer this problem, we relied in our
study on the analytical approach because we
need to address the most important aspects re-
lated to the study of this topic.

To try to familiarize ourselves with the con-
tents of this research, we decided to present its
contents in two sections as follows:

First section: the inevitability of evoking the
environmental dimension within urban plans.

Second section: the effects of integrating
the environmental dimension on sustainable
urban development.

1. THE INEVITABILITY

OF EVOKING THE
ENVIRONMENTAL DIMENSION
WITHIN URBAN PLANS

If the task of reconstruction laws is to con-
trol and regulate land occupancy operations of
various types and manifestations, the environ-
ment is the vessel that occupies these opera-
tions and is affected by them, which requires
the necessity of developing urban choices re-
stricted by environmental controls, taking into
account the proper use and exploitation of nat-
ural and urban spaces in a balanced manner, as
well as the preservation of ecosystems.

The urgent need for reconstruction and con-
struction due to rapid demographic growth has
affected the environment, whether directly or
indirectly, given the magnitude of the effects
created by urban sprawl at the expense of the
environmental environment, in addition to the
spread of tin landscapes and the expansion of
chaotic buildings, which had a significantimpact
on the corruption and distortion of the general
and aesthetic landscape of urbanization.

Nacera Zoutat, Nadia Moktefi
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1.1. Preparation and
Reconstruction Plans are Tools
to Protect the Environment

The planning and reconstruction plans are
the National Plan for the Development of the
Region, the Master Plan for Development and
Reconstruction, as well as the Land Occu-
pation Plan.

The Algerian legislator has tried to inte-
grate the environmental dimension into these
three laws.

1. 1. 1. Environmental Dimension
of the National Plan for the
Development of the Territory

A. Definition of the National Plan for the
Development of the Territory

Law n° 01-20 on the Law on the Develop-
ment and Sustainable Development of Region'’
included the National Plan for Regional Devel-
opment, which the first article of the same law
defined as “a tool that works to develop the na-
tional space sustainably and harmoniously to
face the great entitlements of the future”.

This law sets out how the State seeks to
ensure the triple balance of social equity,
sustainable development, and environmental
support within the framework of sustainable
development at the national level for the next
20 years.?

The National Plan for the Development of
the Region is a legal guidance document based
on four guidelines, based on a set of major
principles and proposals that include the im-
plementation of a number of workshops, such
as the construction of dams, through the acti-
vation of specific and precise action plans.

1 Law N° 01-20 (2001). On the preparation and sustain-
able development of the territory. Sec. 77. Official Jour-
nal. <https://www.joradp.dz/FTP/JO-FRANCAIS/2001/
F2001077.pdf?znjo=77> [Last access: 29.10.2024].

2 Article 7 of Law n® 01-20.

3 Chouk, M. (2015). Legal Means to Protect the Environ-
ment from the Risks of Reconstruction under Algerian
Legislation (master’s degree in Environmental Law),
Algeria. p. 35.

B. Environmental Objectives National Plan for
the Development of the Territory

Among the objectives stipulated in Law 01-

20 and pursued by the National Plan are the
following:

e Support and activate rural media, re-
gions, regions, and regions in difficulty;

e protection and development of histori-
cal ecological heritage;

e protection, valorization, and rational use
of heritage, natural and cultural resourc-
es, and their preservation for future
generations;

e protection of regions and populations
from hazards associated with natural
variability;

e Protecting and valuing ecologically and
economically fragile spaces and com-
munities by determining the methods of
preserving them, such as coastal areas,
continental shelf, wetlands, mountain-
ous heights... Etc.*

1.1.2. The Environmental
Aspect of the Master Plan for
Development and Reconstruction

A. Definition of the Urban Planning and
Reconstruction Directive Plan

Article 16 of the Planning and Reconstruc-
tion Law defines the planning and reconstruc-
tion master plan as “a spatial planning and
urban management tool that defines the basic
guidelines for urban planning for the munici-
pality and the municipalities concerned, taking
into account the planning designs and develop-
ment plans, and sets the reference for the land
occupation plan”.

This plan seeks to regulate housing produc-
tion on the territory of one or more municipali-
ties to confront excessive and illegal expansions,
as well as to ensure a balance between urban
expansions and other areas in the medium term.’

4 Article 4 of Law 01-20.
5 Moaifi, M. (2013). Mechanisms of Protecting the Built
Environment in Algerian Legislation (Master’s degree
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Thus, it is a tool for prior control over any
urban activity, and no license is granted for
construction, construction, or demolition un-
less it is verified to the extent of its conformity
with it and the land occupation plan.

B. Content and Content of the Planning and
Reconstruction Directive Plan

Article 19 of the Planning and Reconstruc-
tion Act defines the content of the master plan
for planning and reconstruction, which is to de-
fine the types of sectors that make up any re-
gion: Perennial Sector, Programmed sector for
reconstruction, Future Reconstruction Sectors,
and non-reconstruction Sectors.

Executive Decree N° 91-177, amending and
supplementing the contents of this sche-
me, namely:

e Guidance report: specifies the general
directives of the urban policy after ex-
plaining the current situation, the pros-
pects for urban development, and the
real estate base that will be applied
within its scope;

e Regulation: defines the rules applicable
to each area covered by the sectors, for
example, the predominant allocation of
land, the nature of prohibited or special
measures activities, as well as the areas
of protection of areas and lands exposed
to technological hazards... etc;

e Documents and graphic documents:
It includes several plans (status plan,
preparation plan, easement processing
plan, and a plan specifying the areas and
lands exposed to natural and technolog-
ical hazards).

in Environmental and Urban Law) Algeria. p. 104.

6 Drim, A. (2011). Administrative Control of Prepara-
tion and Reconstruction Works in Algerian Legislation
(First Edition), Algeria: Dar Qala Edition. p. 16.

7 See articles of Executive Decree No. 91-177 (1991).
Laying down the procedures for the preparation and
approval of the planning and reconstruction master
plan and the content of the documents related there-
to. Sec. 26 (as amended and supplemented), Official
Journal. <https://www.joradp.dz/HAR/Index.htm>
[Last access: 29.10.2024].

1.1.3. Environmental Aspect
of the Land Occupation Scheme

A. Definition of Land Occupation Plan

Article 31 of the Planning and Reconstruction
Law defines the land occupation plan as “the
land occupation plan determines in detail within
the framework of the directives of the planning
and reconstruction master plan the rights and
use of land and construction” and is, therefore, a
tool aimed at determining the urban form of each
area by regulating building rights on the land.?

It is also defined as a reconstruction tool
that often gives the territory of a whole mu-
nicipality in which the rules and rights of land
use and construction are defined in detail while
respecting the rules contained in the planning
and reconstruction master plan.®

B. Content of the Land Occupation Plan

The land occupation plan consists of the
regulation and the documents and the graphic
documents for the regulation, it represents the
regulatory part embodied in a memorandum of
introduction proving the compatibility of the
land occupation plan with the provisions of the
master plan for development and reconstruc-
tion, as well as the rules determined for each
homogeneous area, taking into account the
special provisions applicable to some parts of
the territory, as for the graphic documents, they
contain several documents that include data,
such as the site indication plan.”®

C. Environmental Objectives of the Land
Occupation Plan
The land occupation plan seeks to achieve

8 Mejaji, M. (2007). Tools of preparation and recon-
struction as a means of urban planning in Algerian
legislation. Journal of Research and Scientific Studies,
01(01). pp. 9-31.

9 Ghawas, H. (2012). Legal Mechanisms for Urban Man-
agement (master’s degree in Law), Algeria. p. 27.

10 Article 3 of Executive Decree 91-178 (1991). Laying
down the procedures for the preparation of land occu-
pation plans, the approval of land, and the content of
the documents related to them. Section 26 (as amend-
ed and supplemented), Official journal. <https://www.
joradp.dz/HAR/Index.htm> [Last access: 29.10.2024].
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a number of objectives in accordance with the
provisions of the Planning and Reconstruction
Law, which are to determine the minimum and
maximum amount of permissible construction,
to set the rules related to the external appear-
ance of buildings, to determine easements as
well as neighborhoods, streets, monuments,
sites, and areas to be protected, to identify
agricultural sites to be protected and protect-
ed, and to identify green spaces and public fa-
cilities

1.2. The Effectiveness
of Development and
Reconstruction Plans
in Protecting the Built
Environment

The objectives and principles contained in
the planning and reconstruction plans have a
direct impact on the environment, either nega-
tively or positively, and this is what we will try
to explain as follows:

1.2.1. The Role of the National
Plan for the Development of the
Region in the Protection of the
Built Environment

The role of the national plan in protecting
the environment is reflected in the fact that
it includes several environmental principles,
some of which are stipulated in the law to re-
duce environmental pollution as much as pos-
sible, and others aim to involve all actors in the
framework of environmental protection.

The principles aimed at reducing environ-
mental pollution are dealt with in Act No. 20-01
on the development and sustainable develop-
ment of the territory.

These principles are as follows:

e Biodiversity Conservation: The legislator
requires all practitioners of activities,
especially economic activities, not to
harm biodiversity;®

11 Article 31 of the Planning and Reconstruction Law.
12 Zakaria Issa, A. (2018). Relations between Develop-

e Principle of non-degradation of natu-
ral materials: Article 9 of the Law on the
Territorial Development emphasizes the
rational exploitation of national spaces,
especially the distribution of the popu-
lation and places of economic activities
throughout the national territory;

e The principle of information and partic-
ipation: by involving regional communi-
ties in the implementation of national
planning and development projects at
the local level;

e The principle of precaution: through the
valorization of natural resources and ra-
tional exploitation of them.

This principle is considered one of the most
important elements that work to implement the
national plan in the implementation of region-
al development policies by involving regional
communities, citizens, and actors to find a bal-
ance between the optimal exploitation of nat-
ural resources and their preservation for future
generations.”®

As a result, the national plan is a for-
ward-looking, preventive, and curative instru-
ment that makes it possible to address envi-
ronmental problems and to reduce as much as
possible the depletion of natural resources.

1.2.2. The Role of the Master

Plan for Development and

Reconstruction in Protecting the

Built Environment

A master plan is a tool for reference control
in the field of planning and reconstruction since
no person or authority can carry out a recon-
struction operation except by following the le-
gal provisions contained therein.

It also works on planning the field and orga-
nizing cities and different types of construction,
thus working to strike a balance between urban

ment Policies and Environmental Protection — Inclu-
sion of the Environmental Dimension in the National
Plan for the Development of the Region. Journal of
Reconstruction and Construction Legislation, 01 (01).
p. 123.

13 Zakaria Issa, A., ibid. p. 25.

14 Ibid. p. 30.
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development and various other activities.

It also expands the scope of participation
of public administrations and departments,
including environmental management, which
works to protect the environment, combat pol-
lution, reduce tin neighborhoods, eliminate
fragile and unhealthy housing, control trans-
port schemes, ensure public service and pro-
tect the environment, and works to achieve a
balance between the necessities of economic
and social development.®

1.2.83. The Role of the Land
Occupation Scheme in Protecting
the Built Environment

The role of the land occupation scheme in

protecting the built environment is to:

e Achieving integration and homogeneity
in the urban fabric through the economy
in dealing with the field and working to
protect agricultural lands and historical
and cultural monuments;

e Fighting fragile and chaotic buildings
and aims to create an aesthetic architec-
ture consistent with the surrounding en-
vironment containing green spaces and
necessary public facilities;

e Seeks to keep buildings away from
risk-prone areas and keep them away
from the streams of valleys and various
networks.'

2. THE INEVITABILITY

OF INTEGRATING THE
ENVIRONMENTAL DIMENSION
INTO SUSTAINABLE URBAN
DEVELOPMENT

One of the requirements at present is to
reconsider the policy of reconstruction and
urban development through the imperative of
integrating and invoking the environmental di-
mension to achieve a balanced and regular re-
lationship between the citizen’s right to meet

15 Moaifi, M., ibid. p. 111.
16  Ibid. p. 115.

his needs in the field of urbanization and en-
vironmental concerns. This is to create a sus-
tainable urban structure and development that
responds to the requirements of present and
future generations in the field of reconstruc-
tion and construction in accordance with the
requirements of environmental protection.

2.1. Sustainable Development
Principles and their
Implementation in Urban Plans
2.1.1. The Principle of Sustainable
Development

The imperative of integrating the envi-
ronmental element into urban decisions and
policies has become a basic requirement to
enshrine the principle of sustainable urban
development,” whose concept is still unclear
and accurate in some important aspects, con-
sidering that the issue of the environment in
the urban field today is no longer just a per-
fectionist thought, but has become an import-
ant requirement and a necessary endeavor that
must be interacted with and responded to its
requirements.’®

By virtue of the link between the built en-
vironment and human activity and its effects
on this environment, both positively and neg-
atively, the Algerian legislator has deliberately
developed a legal system in the field of recon-
struction and related and influential areas and
has worked hard to enshrine the principle of
sustainable development and ensure the inclu-
sion of environmental dimensions. It is applied
and applied on the other hand.®

Among these laws, we find in particular Law

17 The concept of sustainable urban development first
emerged at the Rio de Janeiro Conference in 1992 and
was translated into practice through Agenda 21 and
was also emphasized at the 215 Urbanism Conference
held in Berlin in 2000, which presented examples of
best practices in the application of sustainable urban
development in cities around the world.

18 Chouk, M., ibid. p. 20.

19 Boudrioua, A. (2013). Environmental Considerations
in Local Construction Plans. Journal of Rights and
Freed, 01(01). p 421.
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01-20 on the preparation and sustainable devel-
opment of the territory?® and the subsequent laws
that emphasize the integration of environmental
concerns in the framework of environmental pro-
tection and sustainable development, including
Law 03-10 on environmental protection within the
framework of sustainable development.”’

Law 04-03 on the protection of mountain
areas within the framework of sustainable de-
velopment, Law 04-20 on the prevention of ma-
jor risks and disaster management within the
framework of sustainable development, as well
as Law No. 11-02 on protected areas within the
framework of sustainable development?? Based
on the adoption of the principle of sustainable
development within urban plans and emphasiz-
ing it through the implementation of the con-
tent of these legal texts that protect the built
environment as a whole and achieve the goals,
principles and objectives of sustainable devel-
opment as an integrated multi-dimensional,
multi-sectoral and multi-party framework.

2. 1.2. Mechanisms for Achieving
Sustainable Urban Development
The Algerian legislator has clearly and ex-
plicitly adopted the legal arsenal related to the
provisions of the protection of the built environ-
ment on the planning mechanism to ensure the
protection of the environment and the achieve-
ment of sustainable development goals.?
Adopting a planning mechanism in the field
of the built environment based on the legisla-

20 Law N° 01-20.

21 Law N° 03-10 (2003). On the protection of the envi-
ronment within the framework of sustainable de-
velopment. Sec. 43 (as amended and supplement-
ed). <https://www.joradp.dz/HAR/Index.htm> [Last
access: 29.10.2024].

22 Law N° 11-02 (2011). On protected areas within
the framework of sustainable development. Sec.
13. <https://www.joradp.dz/HAR/Index.htm> [Last
access: 29.10.2024].

23 Considering sustainable development according to Ar-
ticle 04 of Law N° 03-10 means reconciling viable so-
cial and economic development with environmental
protection in the sense of including the environment
in a development framework that guarantees present
and future needs.

tion stipulated in this field will give it maximum
protection, and this is by taking into account sci-
entific studies, environmental conditions, and
the requirements of health and social services.

Urban planning plays a leading role in the
possibility of creating a sustainable urban en-
vironment based on scientific foundations and
legal controls that protect the environment and
natural and historical environments.?

Their protection is also a prerequisite for
national sovereignty, the preservation of the
living conditions of the population, and the
countering of negative indicators of environ-
mental degradation.”

Extrapolating legislation related to ur-
banization and reconstruction,?® we find that
it stressed the obligation to protect the built
environment in light of the requirements of
sustainable development, as there is no room
to talk about sustainable development in the
event of violating environmental laws or dis-
turbing the environmental balance, and there-
fore urban plans aim to protect the environ-
ment, especially agricultural lands with high
yields, coasts, and prominent beaches, in ad-
dition to forests, mountains, and areas with
geographical, climatic and geological advan-
tage such as mineral water and bathing, and
protects urbanization by not being built in ar-
eas prone to earthquakes or natural hazards.

24 Lakhal, A. (2002). The Role of Local Communities in the
Field of Environmental Protection in Algeria (master’s
degree in Financial Management), Algeria. p. 45.

25 Among these negative indicators of environmental
degradation are: rapid and continuous population
growth, population displacement from madness to
the north, shrinking agricultural areas and desertifica-
tion that affected steppe areas, and the loss of thou-
sands of hectares of forests annually due to fires, see:
Amarna, M. (2013). Mechanisms of Environmental
Protection in Algeria. Journal Al Mofakir, 8(01). p. 389.

26 In particular, Law N° 90-29 on the Planning and Re-
construction Law, which makes urban plans tools that
include general rules aimed at regulating the produc-
tion of land capable of construction and balancing the
needs of the population with environmental protec-
tion based on respect for the principles and objectives
of the National Urban Planning Policy in light of the
requirements of sustainable development. see: Bou-
drioua, A,, ibid. p. 421.
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Article 3 of Act N° 03-10 incorporates the in-
tegration of environmental protection and sus-
tainable development arrangements into the
preparation and implementation of sectoral
plans and programs.

In paragraph 3 of the same article, he also
stressed the principle of substitution, as it is
possible to replace an age harmful to the envi-
ronment with another that is less dangerous to
it, even if the cost is high, and one of its appli-
cations is to replace the different destinations
of buildings with destinations inspired by our
Algerian heritage.

The principle of preventive activity in re-
construction work is also stipulated in Article
3, paragraph 5, of the same law by subjecting
reconstruction projects to environmental im-
pact studies and prior authorization of pollut-
ing activities.

In addition to the principle of participation
and information in reconstruction work under
paragraph 8 of Article 3, which stipulates the
right of every person to know the environmen-
tal situation and allows him to participate in
the procedures followed when making deci-
sions that affect it.?

Nevertheless, the lack of coordination be-
tween the various sectors and central and de-
centralized bodies, the weak contribution of civil
society organizations, the lack of environmental
awareness, and the lack of investment in aca-
demic studies in the field of environmental pro-
tection and their field materialization prevent
the effective application of these legal texts.?®

2.2. The Impact of Sustainable
Urban Planning on Achieving
Environmental Sustainability

From the above, we note that the Algerian
legislator paid great attention to the problems

27 Qara Turki, I. (2022). The Legal Protector of the Beauty
of Cities in Urban Legislation — Urban Administration
(First Ed.). Algeria: New University Publishing House.
p. 50.

28 Lakhal, A., ibid. p. 367.

of urbanization and the environment and tried
to give a kind of reconciliation and balance be-
tween urban growth on the one hand and the
preservation of the environmental aspect on
the other hand to achieve sustainable urban
development.

2.2.1. Embodying the Process of

Sustainable Urban Planning

The process of sustainable urban planning
requires the need to pay attention to:

A. Taking into Account Regional and Urban
Standards

All regional and urban standards must be
studied to reach a sound design of the built en-
vironment, with the need to have careful coor-
dination between all actors in this process, in-
cluding planners, engineers, and designers, and
it is also necessary to ensure effective coordi-
nation between these and urban site engineers
and builders.

To achieve the above, planning plans and
policies must be developed at the level of all
regional and urban scales, as well as at the
scale of neighboring residential buildings. It is
necessary to study the style, quality, and con-
struction of buildings in the proposed expan-
sion areas in accordance with the directions of
planning development.

For the urban development strategy to
succeed, there must be broader urban sus-
tainability.

As for the challenge facing sustainable ur-
ban development it is to create new areas for
urban expansion and study them in a sustain-
able manner, which is possible if the available
space is the imposed area.”

B. Updating Organizational Charts
Environmental sustainability in the mod-
ern urban planning process requires the need
to update organizational plans, which must
include social, economic, environmental, and

29 Deeb, R., Muhanna, S. (2009). Planning for Sustain-
able Development, Damascus University Journal of
Engineering Sciences, 25(1). p. 4.
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urban dimensions, in addition to containing a
design strategy that includes updating and de-
veloping designs.

Therefore, the organizational plan must be
comprehensive of the environmental sustain-
ability dimension and express the policies de-
rived from the development planning strategy.*

One of the important topics that must be
taken into account in achieving sustainable ur-
ban development is to give great importance
when designing buildings, green spaces, and
public parks of all kinds ... etc., as the lung that
works to soften the climate and promote biodi-
versity, so it must be integrated with the orga-
nization of forests and planting trees... etc., in
addition to that, it is also necessary to choose
environmentally friendly building materials
that contribute to saving energy, either through
extraction from nature or manufacturing, trans-
porting and installing them. Given the impact
of pollution on the built environment, organi-
zational charts should include sound and sus-
tainable planning of environmentally friendly
public transport.

2.2.2. Sustainable Urban

Planning Results

To achieve the sustainability of the built
environment, it is necessary to adopt sustain-
able and accurate urban planning that balanc-
es the economic, social, and environmental di-
mensions, considering that sustainable urban
planning achieves more positive results and
effects for humans and the environment on the
ground, in that it is less expensive and easier
to maintain, and designing buildings in an ur-
ban sustainable way makes them more active
and flexible in use,” in addition to aestheticiz-
ing buildings, roads, sidewalks, parks and other
urban spaces.

Sustainable urban planning that protects
the built environment has an effective role in

30 Ibid. p. 12.

31 Bin Ghadban, F. (2014). Sustainable Cities and the Ur-
ban Project Towards Sustainable Strategic Planning
(First Ed.). Amman-Jordan: Dar Al-Safa for Publishing
and Distribution. p. 124.

reducing the economic and social disparities
between rural and urban areas while not ne-
glecting the spatial dimension, which allows
the use of resources and their rational exploita-
tion through participation and collective action
in determining strategies and plans appropriate
to the data of the living reality, as recognized by
Law N° 01-20 mentioned above.

2.3. Leading International
Experiences in the Field of
Sustainable Urban Planning:

Some contemporary global experiences
were the first to apply sustainability concepts
in the field of urbanism during the twenty-first
century for establishing sustainable urban com-
munities that meet sustainability standards
and also have environmentally friendly urban-
ism, and we can mention, for example, but not
limited to:

2.3. 1. Experience of Dong Tan

(People’s Republic of Chinal

Dong Tan City is located at the southeast-
ern tip of Chongming Island, and it is one of the
best fertile lands and the area allocated for the
project is 8,400 hectares to create a modern
sustainable city that contributes to the devel-
opment of urbanization without wasting natu-
ral environmental resources within the frame-
work of the state’s interest in applying the
concepts of sustainability, raising the standard
of living of citizens and increasing new urban
communities.®

2.3.2. Masdar City

Experience (UAE):

Masdar City occupies a strategic location, as
it is located near the Emirate of Abu Dhabi on
an area of approximately 6.5 km? and has been

32 Ahmed Sayed, T., Islam Soliman, N. (2015). Interna-
tional experiences in developing sustainable new ur-
ban communities as an entry point for the develop-
ment and sustainability of new urban communities in
Egypt. Journal of Urban Research, 16(02). p. 12.
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connected with downtown Abu Dhabi with a vital
network of roads and public transportation, and
this city seeks to be the most sustainable city in
the world and access to the best environment for
life with the least environmental impact, and to
become a global center of origin for renewable
energy and clean technologies, and work began in
2008 and Masdar City is fertile land In which com-
panies flourish and modern scientific innovations
grow, and thus it is a model for sustainable urban
development regionally and globally.*

2.8.3. Experience of Putrajaya

(Malaysia):

The city of Putrajaya, the new administra-
tive capital of Malaysia, is a model for achieving
balanced sustainable development in various
aspects of development, which expresses the
aspirations of the leadership and the people
together, including ministries and government
institutions, and a huge real estate pot city
project of up to 4931 hectares was allocated to
accommodate the population, and it is called
the smart garden city due to its availability on
the information network and modern techno-
logical techniques, as it is a model environment
for life and work in it.

2.3.4. Lloyd County Crossing in

Portland (USA):

Lloyd County is located in Portland, Oregon,
USA. This area was previously natural pine for-
ests and then turned into an urban agglomer-
ation that seeks to restore the biodiversity of
the region and positive interaction with nature,
benefit from the natural elements, and reduce
the negative environmental impact to reach
an urban area compatible with the natural en-
vironment.>

CONCLUSION

From the above, it is clear that both urban-
ism and the environment are linked to each

33 Ibid.p.5.
34 Ibid. p. 12.

other in many aspects to form a complementary
and dependent relationship at the same time.

If the state of urbanization deteriorates, this
has an inevitable consequence, which is the de-
terioration of the environmental situation, but
if the construction is more harmonious and
sustainable, the protection and maintenance of
the environment is manifested, so the need to
pay attention to urbanization and impose con-
trol over the planned reconstruction and con-
struction is an example and a model for pro-
tecting the environment in the future. Based on
this, the Algerian state needed to reconsider
its urban policies to improve the management
of its territorial area by controlling the rules of
reconstruction and construction and the need
to take into account the environmental dimen-
sion in it, which we have seen within the urban
plans, which have enshrined in their contents
the embodiment of the principle of sustainable
development and the inclusion of environmen-
tal considerations in most legal articles.

Results:

e Sustainable urban planning is an inte-
gral part of the sustainable development
system, and this is what the Algerian leg-
islator sought to embody;

e The Algerian legislature pays great atten-
tion to the problems of urbanization and
the environment and is trying, through
various legal texts, to create a perfect
balance between the recent growth of
the phenomenon of urbanization and
the preservation of ecosystems;

e Despite the exacerbation of environ-
mental problems, urban plans remain
an important legal means aimed at pro-
tecting the environment from the risks of
reconstruction and construction, as they
are reference documents that provide all
the necessary directives to control urban
activities in accordance with the subject
of environmental protection and the re-
quirements of sustainable development;

e Theissue of including the environmental
dimension in the urban field has become

Nacera Zoutat, Nadia Moktefi
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inevitable, as there is no way to achieve
sustainable urban development except
through the re-evaluation of urban ac-
tivities in accordance with the environ-
mental perspective.

This requires redoubling efforts to establish
sustainable urban development while ensuring
an adequate standard of living on the one hand
and meeting urban needs on the other.

The efforts made by the Algerian legislator to
include the environmental dimension in urban
decisions and plans are ambitious and bold, but
they remain insufficient and insufficient in the
face of this accelerating urban sprawl, which
has become strongly imposed in many cases in
the light of the urgent and increasing demand
for housing, facilities, and various structures.

Recommendations:

e What is wrong with these urban plans
is their shortcomings, limited effective-
ness, and weak credibility in the field of
environmental protection, which made
them mere rigid compromise documents
between the various sectors, and this re-
quires the need to search for the most
effective and effective mechanisms in
the field of environmental protection

through the involvement of all groups
of civil society as an effective element
in the process of preparation and re-
construction and the development of
solid strategies to achieve sustainable
development;

The need to instill environmental cul-
ture as an awareness method within
the behavior of citizens through a set of
good values that must be possessed by
all in thought and practice because of
the great importance of these values in
achieving sustainable development;

To achieve sustainable urban develop-
ment, all political, economic, social, and
environmental dimensions should take
into account the need to activate the
complementary relationship between
construction, the environment, and sus-
tainable development;

Effective mechanisms must be found to
ensure the integration of the concept
of sustainable development in the field
of urban planning processes through
the creation of environmentally friend-
ly building materials, which ensures the
optimal use of land and its renewable
energies and resources.
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ABSTRACT

Criminal Procedure Code of Georgia tries to share the Anglo-Sax-
on law system model, which is based on “pure” equality of arms and
adversarial principle; this can be said according to the requirements
of the 9*" article of the Criminal Procedure Code of Georgia regarding
that at the beginning of criminal prosecution, the criminal process is
being executed based on equality of arms and adversariality of the
parties. The party is entitled to apply for a petition according to the
rule established by Procedural Legislation, obtain via court, request,
submit, and examine all the relevant evidence.

Theoretical study of equality of arms and adversariality model
stipulated by Georgian criminal procedural law, regarding that at the
criminal prosecution stage, equally as the prosecution (investigator,
public prosecutor) - defense (the accused, lawyer) is also granted
with opportunity, collect the beneficial evidence by conducting the
investigative actions and for refusing the guilty (offense) the accused
charged with.

Work has analyzed the problematics of the principle of equality
of arms and the adversarial principle stipulated by Georgian proce-
dural legislation, their procedural regulations, and those negative
sides that hinder their complete and fair realization in investigative
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practice. Attention is drawn to the necessity of
legislative changes in the investigator’s author-
ity, in particular, the investigator should not
represent the prosecution (party of charge), but
he/she should be an independent procedural
subject, being obliged to obtain both - incrimi-
nating and exculpatory evidence of prosecution
(party of charge) with the same diligence, that
will encourage the fair realization of equality of
arms and adversarial into criminal procedural
proceedings.

KEYWORDS: Equality of Arms and
Adversariality, Investigator, Criminal
Prosecution, Investigation

INTRODUCTION

According to applicable procedural legis-
lation, criminal prosecution bears only public
character and the public prosecutor exercises
it, it is only under his / her discretionary au-
thority to commence or/and terminate the
criminal prosecution, whilst he guides with
public interests and #181 order of the Minister
of Justice “About assertion of the general part
of criminal policy guidance principles” (dated
as of 8t of October, 2010), during of which he
takes into consideration as how much priori-
ty has the criminal prosecution per particular
crime for the state - fewer resources of the
country should be spent on crimes with minor
significance. Coming out of this, a public pros-
ecutor should analyze the gravity and nature of
crime and find out how corresponds the com-
mencement of public prosecution for a partic-
ular crime to the public interest. Even though
lots of gaps are observed in the mentioned or-
der by the minister of justice, it contradicts the
applicable criminal procedure code of Georgia
and other legislative acts - it remains in force,
unfortunately!

1 Gakhokidze, J., Gabisonia, |., Mamniashvili, M., & Mo-
niava, P. (2018). Investigative law, Book I, Publishing
House “World of Lawyers”, pp. 213-229.

REGULATIONS
CHARACTERIZING EQUALITY OF
ARMS AND ADVERSARIALITY

Adversarial proceedings become effective
since the criminal prosecution’s commence-
ment; from this stage: a) parties are entitled to
apply the court for the petition under the rule
established by law regarding obtaining or/and
request of evidence; b) obtain the evidence in-
dependently - by themselves; c) actively par-
ticipate in the examination of their or opposite
party’s evidence; the accused becomes an in-
dividual collecting the counter-arguments of
guilt, who process the ways of evidence collec-
tion by himself/herself. Evidence obtained by
the accused possesses an equal power as one
- obtained by the prosecution (party of charge).

A defense party is not needed whilst ap-
plying the investigator and public prosecutor
for the performance of investigative actions
or the acquisition of any type of document or
other materials, for this purpose, they are en-
titled to directly apply to the court, thus being
in comparatively equal conditions with pros-
ecution (party of charge) in this regard. Espe-
cially should be mentioned the regulation of
examination of the witness at the investigation
stage, whilst both - the prosecution (party of
charge) and the defense party are authorized
to apply to the magistrate judge for a petition
regarding the examination of the person (to be
examined) as a witness.

The accused and his / her lawyer (under the
bounds established by the Criminal Procedure
Code and according to the determined rule) are
entitled to introduce to the evidence of prose-
cution (party of charge) and receive copies of
evidence and criminal case materials. Besides,
the prosecution is entitled to be aware of evi-
dence of the defense party. Actually, during the
court hearing the parties are well acquainted
with the evidence, upon which their position
stands and they are granted with full opportu-
nity to prepare in a qualified manner and de-
cently resist the opposite party.

Entitling the defense party to an indepen-
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dent investigation does not imply at all that it is
charged with the burden of proof to refuse the
guilt. Coming out of adversariality form, an ob-
jective person may have an impression that the
defense should prove its innocence, and that's
why the legislator has granted it such rights
related to the collection of evidence, but it is
not so. The accused is charged with the burden
of proof of guilt and the defense party has no
legal obligation to self-justification — notwith-
standing the equality of the parties, the bur-
den of proof regarding the admissibility of the
prosecution’s evidence and inadmissibility of
the defense’s evidence is laid on the accuser.
Process of equality of arms and adversariality is
intended for parties to be involved in the legal
dispute,” - mentions Stefan Trechsel.

Equality of arms and adversariality are also
guaranteed by that - 5 days before the pre-tri-
al hearing parties are obliged to deliver to the
court and each other complete information
holding by that moment, which they are going
to submit in the court as evidence (83" article
of Criminal Procedure Code). Besides, procedur-
al legislation assumes the possibility to intro-
duce the defense party to information obtained
by the prosecution (party of charge) at any
stage of the process, which by itself obliges the
defense party (on demand) to supply the pros-
ecution (party of charge) with that information,
which it intends to submit in court as evidence;
moreover - if the party violates the established
rule regarding information exchange and won’t
deliver the opposite party information in the
complete form held by that moment - this cir-
cumstance will cause the court to recognize this
materialasaninadmissible evidence.Thereisan
exception from the mentioned rule, which may
be counted as the supremacy of prosecution
(party of charge) - whilst the prosecution (party
of charge) is entitled not to assign the defense
party with information acquired as a result of
operative and investigational activities, but this
applies only before the pre-trial hearing. There
also existed exclusive rights, which were used
by the defense party; in particular, not submit-
ting one extremely important evidence to the

prosecution (party of charge) that didn't cause
the recognition of that evidence as inadmissi-
ble during the hearing of a case on the merits.
In such a case, the defense party was charged
with a fine and liability to reimburse the proce-
dural expenses, which was unjustified, as it was
unfair to grant the right and then a fine for its
application. Indeed, this gap was further fixed,
but this regulation (84 article of Criminal Pro-
cedure Code) was recognized as invalid by the
legislator on the 1 of September, 2010.

Sign characterizing adversarial model is that
evidence is only information and the subject,
document, material, or other object consist-
ing of this information submitted in the court,
based on which the parties confirm or refuse
the facts in the court, legally examine them, ful-
fill duties, protect their rights and lawful inter-
ests (23" part of 3" article of Criminal Procedure
Code). Thus, only the evidence, those submitted
during the court proceedings and examined by
direct involvement of the parties may be con-
sidered as the basis of judgment.

Adoption of the standard of proof consti-
tutes a positive legislation novation for the
achievement of adversarial proceedings. The
realization of the standard of proof depends
on the information, evidence obtained by
parties, and the positions supported by argu-
ments. Evaluation of all four standards is per-
formed on the adversariality basis via evidence
submitted by parties; besides, only the court
is entitled to evaluate the evidence obtained
and submitted by parties and recognize them
as inadmissible. Thus, only the submission of
evidences is not essential for the resolution
of the case, the role of the court is significant
herein, which ultimately adopts the resolution
regarding the admissibility and relatedness of
the evidence.

Indeed, discussion of the problematics of
equality of arms and adversariality during the
court hearing is not a subject of our research,
but it can be said with certainty that realization
of the mentioned principle is more observed
during the hearing of a case on the merits in
court, whilst the judge is impartial and indiffer-
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ent observer towards all having the place during
the dispute discussion. He/she is obliged to ful-
fill only one thing - observe that prosecution
and defense parties have equal opportunities
for submission, examination of evidence, and
grounding their positions,> and when the ex-
amination of evidence and discussion of the
parties are over when the accused appear with
his/her final word, the court should determine
whether which party submitted more cogent
and authentic evidence, as a result of which the
judgment should be established - acquit the
accused or find him / her guilty for crime and
impose the measure of punishment.

CIRCUMSTANCES HINDERING
THE REALIZATION OF
EQUALITY OF ARMS AND
ADVERSARIALITY OF

THE PARTIES

As fairly is referred to in legal literature -
equality of arms and adversarial of the par-
ties in criminal proceedings is held only whilst
the parties (prosecution, defense) are in equal
condition. Equality implies legal and actual
equality. Legal equality according to applica-
ble legislation is formal, and actual equality
is problematic on that state ground (economic
hardship existing in the country is implied), on
which a pure adversariality form of proceed-
ings emerged.?

Realization of the principle of equality of
arms and adversarial principle at the investiga-
tion stage is more hindered by incorrect and it
can be said the unfair interpretation of public
prosecutor’s and especially investigator's sta-
tus. Both of these subjects are considered as the
prosecution (party of charge). The public pros-
ecutor not only implements the criminal pros-
ecution but he/she is the procedural head of

2 Sanders, A. (1994). From suspect to trial, Oxford
handbook of criminology. p. 131.
3 Mskhiladze, L. (2015). Adversariality in criminal pro-

ceedings (Doctoral dissertation). Georgian Technical
University. p. 86.

the investigation. At the criminal prosecution’s
commencement, his / her activity is directed to
collect the evidence proving the crime, whilst
an investigator and operative and investigative
services as well are considered next to him/her.

Thus, as we can see, two sides stand against
each other at the criminal proceeding’s com-
mencement stage; the first side is represent-
ed by the public prosecutor and an investiga-
tor (under the duties of which is clearance of
crime, investigation, implementation of crim-
inal prosecution), which are equipped with
modern criminalistic scientific-technical means
for crime solution and investigation, they are
entitled to apply the court with the petition,
applying coercive measures (summon, arrest,
imprisonment, etc.) with procedural nature to-
wards some particular subjects and the second
side is presented by accused and the lawyer,
which often have no money and are unable to
fund even investigation.

Besides, only the prosecution’s exclusive
right is to conduct a covert investigative action,
monitor the bank accounts, conduct the inves-
tigative activities with urgent necessity, and
implement operative and investigative activi-
ties. The prosecution (party of charge) indeed
represents the state and it should have more
procedural triggers, but yet all these extremely
negatively reflect on the equality of the parties.

equality of arms and adversariality proceed-
ings are hindered most by that investigator is
considered as the prosecution (party of charge),
even though according to the legislation he/
she is not entitled to independently resolve
any of the topics, which may be considered as
the part of criminal prosecution. He/she is not
implementing the prosecution, nor adopts the
resolution about the accusation — he/she does
not apply the court regarding the application
of preventive measures or coercive measures,
does not commence or implement the crimi-
nal prosecution, he/she is not entitled to de-
cide the performance of investigative activities
- investigator presents the party of charge and
he/she is obliged to collect only the incriminat-
ing evidence about accusation, but he/she is

Mikheil Mamniashvili
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obliged to conduct the investigation complete-
ly and objectively in all aspects (2" part of 37"
article of Criminal Procedure Code).

A different belief is stated in the legal lit-
erature, for example: N. Mezvrishvili considers
that 37" article of the Criminal Procedure Code
charges the investigator to conduct the inves-
tigation completely and objectively in all as-
pects, which somehow implies that the investi-
gator should obtain incriminating evidence and
exculpatory evidence as well.

We can not share the researcher’s men-
tioned opinion due to a simple reason the word
“objectivity” firstly implies the investigator's
duty, to examine the evidence incriminating
the accusation and exculpatory evidence and
circumstances aggravating and mitigating the
responsibility with the same diligence.

Objectivity isajustand moral requirement. It
includes the impartiality of the investigator and
excludes the subjectivism and biased approach
(tendentiousness) by his / her side. Impartiality
also implies that the investigator should not be
interested in case outcome,® but according to
applicable procedural code, the investigator is
considered as the prosecution (party of charge)
and accordingly, there's no point in discussing
his “objectivity”, as he/she must obtain only ev-
idence incriminating the accusation. During the
existence of such conditions, it seems impos-
sible for the investigator to be the prosecution
(party of charge) and even objective, and not be
interested in case results at a time, moreover
- even legislator has doubts about the investi-
gator’s “objectivity”, whilst introduces the legal
norm and is forced to charge the unauthorized
official (head of investigative authority) to en-
trust the performance of investigative activities
(search, seizure, etc.) by defense party satisfied
by court ruling not to that investigator, which
owns the current criminal case in the proceed-

4 Commentary on the Criminal Procedure Code of Geor-
gia. (2015). Edited by G. Giorgadze. Thilisi, pp. 171-
172.

5 Akubardia, 1. (2014). Equality of arms of the parties

and the role of the judge in adversarial proceedings.
In M. Lekveishvili (Ed.), 85th anniversary compilation.
Publishing House “World of Lawyers”. p. 136.

ing (or has doubts about its objectiveness), but
choose another investigator; here rises a legit
question: what kind of guarantee exists that
other investigator would show up his / her “ob-
jectiveness”, as he/she also presents the pros-
ecution still?

A paradox situation occurs during the exis-
tence of such conditions, whilst two different
investigators perform the investigative activ-
ities on the same case: one who has the cur-
rent case in the proceedings and the second
- who should perform the investigative activi-
ties required by the defense party, but actually,
both of them represent the prosecution (party
of charge).

For these purposes, we consider it expedient
to strictly separate the functions of prosecution
and investigation; the function of prosecution
should be removed from the investigator. He/
she should not represent the prosecution (par-
ty of charge), but would be an independent, im-
partial official, who will be charged to conduct
a complete and objective investigation in all
aspects, he/she should examine the evidence
incriminating the accusation and exculpatory
evidence and circumstances aggravating and
mitigating the responsibility with the same
diligence.t

Our insight in this regard is expressed by
D. Benidze, who considers that it is better to
release the investigator from the prosecution
function and charge him/her only to perform
the impartial, complete, and object investiga-
tion of the case: “investigator - says an author -
can not be considered as the prosecution (party
of charge). Because of this, term “investigator”
should be removed from 6" part of 3 article of
the Code”’

Professor L. Mskhiladze completely agrees
to concept regarding the investigator’'s removal

6 Gakhokidze, J., & Mamniashvili, M. (2015). Investiga-
tor in criminal proceedings. In J. Gakhokidze, M. Mam-
niashvili, & I. Gabisonia (Eds.), Criminal proceedings of
Georgia: General part. Publishing House “World of
Lawyers”. pp. 139-140.

7 Benidze, D. (2014). Transformation of adversarial prin-
ciple into the Criminal Procedure Code of Georgia.
Compilation of scientific works.
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from the prosecution and she considers that by
implementing such changes in procedural leg-
islation, principle of equality of arms and ad-
versarial principle in the legal proceedings will
be processed in a better manner.®

M. Mdinaradze also has doubts about the
“objectivity” of the investigative activities by
other investigators required by defense party,
which firstly represents the prosecution (par-
ty of charge) and constitutes the officer of the
same agency as well; thus, he quite fairly con-
siders illogical even proving that he/she (the
investigator) will act against the own panel,
so he supposes that any investigative activity
required by defense party restricting the hu-
man rights guaranteed by constitution (search,
seizure, etc.) should be performed directly by
defense party (lawyer, accused). This view by
itself is not bad for ensuring the adversarial
principle, as coming out of applicable proce-
dural legislation, the realization of the princi-
ple of equality of arms and adversarial princi-
ple between the parties will be performed in
a better manner, but still it will be best if the
investigative activities will be held not by de-
fense party but state official, investigator, as
the state should be the only steady guarantor
for lawfully performing these investigative ac-
tivities, but provided it does not represent the
prosecution (party of charge), but impartial
and neutral character during the criminal legal
proceedings.

It is impossible not to mention some partic-
ular negative aspects of the principle of equal-
ity of arms and adversarial principle, the real-
ization of which will be extremely negatively
expressed at the investigation stage, in partic-
ular: law does not oblige the prosecution (party
of charge) to assign the exculpatory evidence
already obtained. According to the 83" article
of the Criminal Procedure Code, the prosecu-
tion (party of charge) is obliged (on demand)

8 Mskhiladze, L. (2015). Adversariality in criminal pro-
ceedings (Doctoral dissertation). Georgian Technical
University. pp. 92-97.

9 Mdinaradze, M. (2015). Some particular issues caused
by legislative changes during the render justice. Law
and the World, Special issue, 1(2), pp. 94-96.

to assign the defense party all the exculpatory
evidence holding by that time. If we interpret
the law, it will be obvious that in case of the
absence of the relevant claim (requirement)
by the defense party, the law does not oblige
the prosecution (party of charge) to assign the
defense party with exculpatory evidence, that
should be considered as the gap of Code.

Exclusion of the victim from the composi-
tion of prosecution (party of defense), made
adversariality more formal and it negatively in-
fluenced the adversariality process, as his / her
role in the criminal procedural proceedings was
weakened; this can be said coming out of fact,
that his / her status merely encompasses the
status of a witness.

At the plea bargain’s conclusion, the defense
party is not in equal condition as the prosecu-
tion, as an agreement between them depends
on the public prosecutor’s will and there exist
no legislative mechanisms to control the public
prosecutor’s discretionary rights.

CONCLUSION

Such type of regulation of the investigator’s
status (we have discussed above) would un-
doubtedly encourage a better and real imple-
mentation of the principle of equality of arms
and adversarial principle in criminal procedural
proceedings. Coming out of the investigator’s
authority and by its means, both parties would
have been granted the opportunity to receive
and realize the evidence beneficial for them.

Our opinion regarding this comes out of
the dictation of that imperative norm (from “d”
subparagraph of the 7" article of the Constitu-
tion of Georgia), by which criminal police and
investigation belong only to special manage-
ment of higher state bodies of Georgia.

Exclusion of the victim from the composi-
tion of prosecution (party of defense), made
adversariality more formal and it negatively
influenced the adversariality process, as his /
her role in the criminal procedural proceedings
was weakened; probably it would be better if

Mikheil Mamniashvili
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the legislator would care to increase the rights ulate such type of regulation into criminal pro-

of the victim.

cedural legislation, that will put actual inequal-

Thus, as we were assured, legal equality of ity of the parties at its minimum, that positively
the parties does not imply their actual equality, reflect on adversariality as well.
but we still suppose that legislator should stip-
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3JH90L o IMd39M boMzgdL dgnEegL, Ladby-
boMme, 030 ©mabsE IMJdgaoL!

1. 1963LBMEMMBOLY
©J 335060 3600)MdOL
©03dubab0ad1363CM0
MJd3™MaB03s0

dgzndMmgdomn  3MmEgbo dmJdngosb
06ygoL LoLbEALLsTMOIMgdMn30 93600
©036Yyg00006. 90 ghodnsb: ) dbsmgygodb
JIRMI0 393m 3obmbom oaggbomn Babom
LaLTIMNEMML 606539 V0Y)bMB JodgmMad-
mmody 9(h3nEgoymMgdsms am3m390ab 36/ o
3odmmbm3nb dgbobyod; 0) Mo350, sIMY30-
©90ms dmo3mamb dh303g09mgdsbo; 3)
ddbhoymo dmbobomgmods donmmb moz006m0
03 9mbnboomdwygg dboMmob IdH303909mMYg-
0000 godmz3myg3edn, OMIMEIdIMN bEgody
0MomEgonb 3mb@HMmomandgbagdnob 38903-
MmM3909mM0 adMy3ndgman 3oMn, MmMIY-
o3 dh303909mMgdsms d93MmM3500L 3gvYOL
00350 097303900, OMamM@gOxMab dngMm
dm3m390m 3(H3n0Eg03mMaoolb dMomydnbL
dboMmab dngMm dm3m3zgdymn dh30390m™adnb
006000M0 domo goohbono.

©3(330L dboMmgb smoMm LFnMmEgds godma-
dogdomabs s 3Mmzymmmnbom3znb dndsmm-
39 bLogedmdngdm dmJgaxgdgo0L AshoMydnl
0b Mondy M3xydgb®aonb my Lb3s Tobogmy-
00b dobomydo, 9dnbomznb obobo PxEMy-
000mbobn 9MNob PIPomme dodoMomb

1 aobmzndg, x., 3000Lbmb0Y, 0., 359605330em0, 3., Om-
60039, 3. (2018). bogsdmdngdm Lsdsmmsmo, Hogbo |,
,0M0LEIO0L Lodyshm*, 33. 213-229.
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LabodoMNEMMDL, Mool 88 F0dsMmyMgd0m
0Magonb dboMmgbmob dgoMmgdnm mobo-
00 30MM0Og0d0 03YymxRg0056. gobLogymmyg-
000 6o s0nb0dbmb dmB3T0L oznmbznb
M933mMoE3ns  @edmdngdab LHONODY, Mm-
©gbsg MmgmMmE 0MoME9onL, 0bY ©oE30L
dboMy yx3mgosdmbomas dogobdmod dmbo-
0ommMabmob ©ooygbmbL dyodamImMmoy
3v0mbognmbo 30Mab dmBANL Lobom o30-
obgob dgbobgo.

0MMEYOYML s 30b 33MZSHL YJBWY-
00 9J3m, bobbeob LodsMmab LadMmE]g-
bm 3MmEIdLbom VEE760Mm BoMamyddn O
©oagbomo Bgbno gogbmb dMomaydabL
dboMab dh303x0™x090L, dnnmb IH30E39-
0ymg00bs @s bobbaab bodsMmmmab Loagdnb
9oLoyd0b sbag60. 5LY39, 6MIMEIOSL 8930
I0mMg0s, 03MEIL o330L dboMmob IH303I-
0m90900. gdgbHMOMN3o, Lagdab LobLods-
Moenm gobbomznbsb dboMggdobmzgnlb 3o-
Maa oMob 3bmonmo ob dH3039073mMdg00,
MmIgmbog 99yoMmgds dboMmgmoe 3mdB0ENg00
o 300 873300 LMY LadPYomYdY, 339MNRN-
309Mo dmMyaddoMb o oMby Bobsom-
093mM0O0 gonbomb ambBnboomdyag dboMmal.

©o330L dbamMoLM30L EOTMY30IOMI©
390mdngoob yxzmgonob doboggds LMYWO-
033 oM b60dbogb 0dsb, MMT oL 930mgdy
0MomM@g00b yamymanb dh30Eg00L hznMmmo.
d9500M90000m00L MMINELb godmanbo-
M9, gbadmmas MmOnggbHam 30ML EsMAgL doo-
099omads, MMA 3390 Pb@o sdh303ML
033000 Yobsdogmmods s 3obmMbAydgm-
9o 930¢hmd dnsbags Tob Yammm y@MYogd0
9(h303909madomo dg3Mgodnb dbMng, dogMod
b sbg oM dMmab. OMaMEHdnlb dH303900L
Hh30mMm0 36930 dMIMIEYOIML o ©d330L
dbomgb oMy dJ3L Ma30L FoMEydnb 3obm-
600b30gM0 3oMEYdYMyds — J0bgoeze dbo-
M9 0363LEMMMONLY, OMdM@gdnL dbsmab
9(h303909™900L ELOAZ390Md0LY O VE33NL
dbomob  9H303909™Mo00Lb  ©Yd390MMONL
9(h303900L MH3nMon 9300M70s OMOMIY-
09mD. ,,0063L6MMYRMYO036MONLY o d930-
0M950000m00b 3MMEgbo dMBmgdNs Ndnb-
396, Mmad dboMggdn Ahongdbgb bodommmygdmng

93500 = ombndbo3b IHxsb HMgjbgmo.

0060L6MMMONLY o dgxndMydncMoNbL
3oMab®mnsb ndmyzs obog, Mm3I dboMmggdn
30M@EJ0Pmbn  oM0ob  Bnbobobodsmmaenm
bbMBsd®Y 5 COom sMy 9MMTobgmab o
LoLOddMOMMbL Fn3BbMmEMB 08 AMAgbHhoboc-
300 3o bgmo sMLYOGYMo LAY nbgmMm-
90309, MMAIMNL dH303909m9ds® LOLODS-
moanm BsMEagbsbalg o30Mg096 (LLLS 83-9
8). 88sbmsbs3y, La3MmMEgbm 336M6IEYO-
oMoy 3d390L 3MmMEgLbob 6500b30gM LEHo©O-
o0dg 0Mamaonb dbsMmab dngMm dm3m3qoym0
0bxzmm3oznob op3ob dboMmab Fobmdab
d9LodMydMMOBL, Mol ma30L dbMng, .-
330L dboMmgb 9350 YdL dMamEgdab
dbsmgb (Bmmbmzbob 8g8mbzg3080) Bnobm-
©mb ob 0b@mMmaIsEns, MmMmAmab 3H303907-
900 bobodomommdn BoMmmggbobolg b
030M90L, dgdoE, 00y dboMmy osMmm393L 0nb-
xMmmM3IsEnob go3mob owggbomm BabL o
LMo dmEyMdnm oM oobEgdb dmbo-
Boomdyag dbomgb o3 dmIgbHobam3znb dab
bgamo oMbyOYmM 06xMMIs300L, gb goMmydm-
900 30dmnb6393L LobodoMmmenmdn o3 dobo-
mob ©s983909M™ (H30390I™MYOS© 36MOLL.
0mb0dbymn 69L0EOL oMLYOMOL BodMbo-
3mobn d90mb3ggze, MMAgmoyg O0Moydab
dbomab p3nMmohgbmododn dgodmyods Asnm-
300mb, MmEgbog m3gMmothnyxm-boddgomm
Logdd00b6MONL dgEIaeE dIM3M3709mn nb-
gmmdsEns 0Mamgonb dboMmgb dgndmons
oM 3oobEgb o3nb dbomgl, dogMad dbm-
Mm@ 6060bLLOTIMOMM LbEMDBSTEY. 5MbY-
0modo ob739 LOgedMbogmabm yxEMydydN,
MmImomsE3 ©o330L dbomg LoMagdMmMd.,
39Mdme, gmmon gobbogymmgdom 860d367-
m3s60 3303909 gdab Mo E9dnb dbo-
MoLom30b 6oMYEEgxbamMdab bobom, MyE oM
0639300 LobLodsMmEmMbL bLogddab oMmbgdom
306bomzebg 08 IH3nEg0™MYdnb ©oyd390-
™o 36mdsL. sbgm MmML oE3nb dbsmgb
9300M90MES FoMNBs o LodMmEgbm boMm-
59000 0600MoyMgdy, MoE goydoMmomydg-
om0 0ym, Moageb yxmagoob dnbngdgds o
0903mad o0 ya3mgonb godmyngbgdnbsmznb
©o350MN3900 YLddMMMM nym. FoMMdMNY,
gL boM3zgdn 890amMad ZobBmMEL, dogMod
dmb6036amn Mgggamasins (bLbLY 84-9 8.) 2010

dobgom 3506003300



~
o

#30, ©9393%g60, 2024

dobgom 3506003300

Baob 1 LYdHYBOMOED 3obMBAEYdMNL
009M domoazoMmagmam ngbs gbmodamao.
d9300M900000 dmEgmob odaboboomyg-
090 60dobns 0b, MMT dh30Eg07xmMadss dbm-
oM@ bobodommmmdn Bamoaggbomn nbxym-
M35(309, 08 063MMTdE00L 593390 LLgsbn,
©Mm3yndnbmn, bogmngMmgods ob bbzo Mmdogdho,
Mmdmob boxyyd3zgmdgosl dboMmygdn bLo-
LodoMmmMdn dELHYMYOg0 o6 Yamymagb
333 H90L, LOTIMNMYOMNZd® dRVLH0YD Tom,
oLMYMY096 TMZomMgMdSL, 030396 Mv3056M
1983mg090Ls s 3obmbagm nbhgMgbgob (LLL3
99-3 dybaab 23-5 6s6omn). 8896, dbm-
ommE babsdomnmm 3MmEgbdy BaMIMOag-
Boano o dboMmgms ydysmm dmbsbomamdnm

3o0m33moymo  dh3znEgomoos  3g0dmgods

©390MmbL boxyydzmo 3dabohgbl.
dgznomgdomn  3MmEgLbob  dobombBg3o

37000 bLV3bMbAEYOMM BmMm3s3E03L Bo-
MIMoggbLb  d®H303g00L  LAHIOLMDHYONL
dgdmmgods. 3h303900L bLHSbaMBHgoaL Myg-
omnHg0s EdmMm3ngdymny dboMmgms dngMm
dm3m3noym  0bxzmMmao3ngoddy, 9(M303903-
m9090%9 o oMagndnbhnmadym 3mdnEngod-
9. mmbnzy LHIbIMBOL JgRLYOS bEgds
dgs00MmMg0000monlb  bLoxydzgmdg dbomgms
d0gfm BoMmognboomo 9h303909m™x0900L 8g-
d39Mmo0m, o33LMvbs3g, dbmmme LobLLDS-
MMMy  JRMYosdmbomo  d50xk3LbML O
©o790390mo 3bmL dboMmgms dogm TmM3m-
39090 ©s BsMagbnmo 93039096 900.
006y dbmanme dhH303909™900L BaM©agbs oM
ofMob dmogz30Mm0 LLJdnb Gowabyzghobomzonb,
o9 3600369mm35600 LobodsMmmmb Mmano,
MmdgmoE bodmmmme nMgdb owsbyzgho-
m900L AH303909™Mg03ms obLIZ390MO -
39330M9000.

doMmmomny, MabobbmMmoOnby s dgs0-
0M90000mO0L  3MmMoOmMdothngnb Fobbomazy
bogddab Lobodommem gobboznb MML
A3960 33m930L LOZEbL of BaMAMoanbL,
00g3Mod dgodmads ©oMB3x690000 0300,
0mb0ndbymon 3M0BEN30L MYaNdENY JBRMM
0o 0d900Ab6g3s LoJdob oMLYONMO Go-
6bomznb MmbL LobodoMmmmmdn, My EMmM-
LoE IMbTsMOMY Bny39MIMYOHIN © Y-

3M0M0 8333003909100 Y3gmagmob, Mg

©o30L gobbomgobob bads. ab gomEydy-
0y, d950MYMmbL dbmeme gMmo Myd, M3o-
™Myymo 0936mL N3sb, MMA OMdMEgO0LY O
©o(330L dbamgb d9993b6o0 Mobodomo dgbod-
oMo gdn 3H303909mMydsms BaMmagbab,
3o0m33ma30bs o Mo3n0bmn 3mMBoEnydo0L
©3LBOYMx00LOMZ0L?, bmemm MMEILLE o-
LOYMEYOS THINEIOYMIOSMS OTMIZMI3Y,
dboMmgmo 33dsmn o dMamMEad Mo LodMm-
omm bohyz0m godmas, babodsMmmema ybs
396LodM3MML, My MMIgends dboMmyd BoMIM-
9030060 y@MM ©ods39MY09mM0 s LaMBINdM
90303309909, MOL F9I3IPIE YOS -
030bmbL gobohgbn — dMoMEYdYMN Boodo-
MoOMML 06 18603539 36ML VBsdoymNb
Ao9bodn o 399x83MOML LobLg gL dMA.

2. dbamad)a 01ababBMEemMBAOLI
©9 dd3506Mm3s00IMdNOL
mJo™0%oB00L bIMNOL
ddad™Im™0) 89Mm3I3aMIvIs0

MmgmMmE  Lodomommnsboss  doomnmyg-
ogamo ogmooym modgmobhymadn, dbomg-
00 0000600L6MMMOSL s T7300M510000MOSL
bobbeAbL bLodoMMOMBsMIMYONL 3MmEgLbAdn
3300 8g3Lb dbmeme 03 dgdmbgzgzsdn, Mm-
©9Lsi3 AboMggon (OMIMEYY, I33) 3MNS6
006006MmM dgmMIamgmosdn. M3boLEMMmMOY
30 39emobbdmoL M0 s Boghmomog
0060L6MMMOSL. 0gMoEOYMO MN3BSLEMMMOY
0mgdadgn 306mMbAgOMMONnm BMMIsMyMny,
bmgmm 03 LobgMdBoxzmygdMmn3 b0oLEVY
(ngnan0bbdgds J39ys6030 sMmbydyMN g3Mbm-
9033M0 boybdamyg), M3dYE sMIME3960s bog-
90b 6oMAmM9dnL 630bs JgzndMyd000MONL
MMy, R3JHMOMN30 M3bsLEMMMOS 3MM-
0mydodhymon.?

399mdngoob bHINdY MdbLEMMMONLY
o d9300M90000m00L 3Mnb3n30L Mgomndo-
30sL yxmMm dgdHowm bgmb y3dmab 3Mm3ymm-

2 Sanders, A. (1994). From suspect to trial, Oxford
handbook of criminology. p. 131.

3 dbbognadg, . (2015). dgx0dMyd0Mds LoLbenals
Lodsmangnal 3MmmEgLldo (cmd@mmob aligh@ogns).

Logomm3zgammb &373603nMn Pbo3xMbn@yd0. 33. 86.
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Mobs o, 3dobLOgxMydnm, gedmaddngdmab
LAHIBHYLOL 3MILEMMO o, dgndgds NMJ330,
JLodomMM nbhgMm3Mgbogns. gb MMngzg bY-
00990 0Moemaonb dboMg g393wnbgdon-
06. 3Mmgaymmmoa oMy damBm bobbaobLsdom-
00My0Mn3 ©93060L sbmMEngmMaoL, 9Md3g 0L
399mdngonb boadmMmEgbm bymddmzabgmaos.
d0b0 LOJT03bMO godmdngdnbs o bobbeab-
LadoMOMgOMN30 ©I360L OBYxdNLMObs3Y
9000MMYmM0s obodoymob ©odoabhymg-
090 3(h303909mMadams d93Mg00bo396, MY
ommboE dob g3gMmEom dMNodMYdy, vLY3Y,
390madngogmo o Mm3gMmohnyma Loddgomm
LodLabyMydO.

000960, MmgmMmE 3bgwagzm, bobbmmab-
Lodommmgomngzn ©9360L obygdalb LEH-
©00sb 9MmmIsbgmb y3nMmob3nMmEyds mMo
dbofy, 30M39m0 - 3Mm3yMmMo s godmado-
909m0, MmMIgmms 30MEYOYmMydsdn dgonb
©o60do3ymab gobLby, gedmdngds, bobbaab-
LadsMOMgOMN30 ©Y360L obbmMmEngmydy,
0bobo sgyMmzombo 9MNob Esbodoymab go-
bbbaLs s gedmdngdob MebsdgmMmzgy M-
dnbomabdongymo  LLdgEbogMm-thggboszyma
LodomMYdgo0m, IPRMYOSTMboMbo oMNVO,
908smMoMb  LoLodsMmmML dysdamamm-
000, 393990 bYO60gdHgonb FndoMmm godm-
0Y9bmb bLodmMmEgbm boboomob ndymagdomo
ombobdngdgon (Bmy3zebs, 393900, ©I30-
H09Mg0s © 0.9.) s BgmMg — OMMEgOYMN
9 93M3shn, MMImMgdniz sME MY 03300M3©
3MoLbIJMbx0gmMb0 0MNSD o godmdngdab As-
HomMgo0b LobLbMydoE 30 oM goohbosm.

3000006039, AbmmmeE 0Mam©ydnb dbo-
Mm0b 99L3mMyBOYMO JBMYdSs AdsHaMmMb G-
Mmymo bLsgedmdogdom dmJodggds, LOSOIM
06goMndgdnlb dmbomMmnban, Fowoywndg-
o 3930mMo0MmmMOnm Asosdoammb bogedmdo-
90m dmgadggds, gobsbmmEngmmb m3gMmo-
Hhoym-boddgdmm LoJdnobmods. doMmmamany,
0Mom@gonb dboMmg LobgmABogms o Tob
3MmEgbysmyMa dgh0 09M39h0 Y6 ooh-
B3, 803Mod ymzgmngg gb donbE dboMmgms
0060L6MMMOSDY P30YMYLsE  PoMmymABn-
000 s0bobgdo.

y3gmadg 3a3mm 99ho MabsbBmMmmodn-
Lo o Jg3500M70000MONL LdsMMIMBIMIM-

90sL bgmb 3dmab ob, MMI godmaddngdgmo
0MoEgonb dboMmg g393mnbgds, doybg-
o300 0d0bLy, MMI Fob 3ob6MBIHOMMbOM
oMy 9g3b oM@ gMmomn bLognmbob @sdmygzn-
©IOMsE 33ebyzahob yxmyods, MmIgmos
bobbmAbLsdsMOMgOMN30 E9360L 3900039
bgan Boboamo dgndmmgds Ahsnmzsmmb. ob
oM obmME0gmgdLb ©9360L, dob oM godmogd3L
©o3gbnmads dMomEgdnb dgbobgd - 0gn
o 9080Mmo3L bLobodommemmb Mmdgmady
bobob 0m339m0b MMbnbdngdalb o6 ndymg-
000 boboomaob mmbobdngdob godmygbgdo-
29, oM 06Yy90L o oM 3B65MAMYOL Lobbeab-
LodoMOMgOMN3 9360, FoL oME BaMPmo
bogodmdngom  dmgddggdalb  AohoMyxdady
39036y3ghomgdob domgdob yxrmyds Foo-
Aboo, godmaddngdgmn OMomEadnb dbomgb
6oMIMOagbL o 30MEYd MY, dg3M0OML
dbmme  0MoEgonb  godsdhyybgdgmaon
0(h30390mM90900, 353M33 0b 3oMEYdYMNY,
3o0mdngos obsMAMML LMYMOE s modn-
99bhaMom, ymzgamabmog (LLLY 37-g dybmab
89-2 6560gnn).

03Moogm mohgmobhymodo godmmydy-
om0y 3obbbgegzgdyma dgbgoymyds, 8ogo-
m00v, 6. 3993M0d30mb dnshbns, MmMT LLLZ
37-9 dybao  godmaddngdgmb godmdngodnb
ymzgmabmog, bOYMOE o MOngdbhym Ao-
HhoMgosb o30LMxdL, Mol doM3399MbomMyE
dob dogMm, MmgmmE 30Mab OMamgyEmonb
©o303bhyMxdgm, sby3g gododommmgdgm
9(303909™900b dM3m3900L gymabbdmodb.*

A396 39M 3o30BnoMmydm 833my3Mab sm-
60363 dmMLLBMYOSL 03 YoMam TodYdOL
3v0m, MmI bohy3ze ,MO09dHIMMOY” J30M37-
™m3gb ymzmaby, gxemobbdmob gedmadngomab

30MEY07mMadsL, gMmmbsnmo gymdmoanby-
000 3900mbBAML MmgmMmE 0Mam@gdal go-

000(hynbadgmon, oLY39, Bododommmgdgmo
9(h303909mMn0900, 35LbabAZgdMMONL MM-
3mMm3 ©odsddndngdgmo, 81939, d9000LbY0YTJg-
090 goMgdmgodgodo.

mo09gdhgmmos  LodoMmmMgdMN3n O
BbgmoMmngn dmmbmgzgbos. ngn dmoEa3L go-

4 Logoo3zgammb Lobbemal bodsmmmoab badmmagLbm
3megdbol 3m8gb6@&sMman. (2015). g.3omMasdals Mg-
33@mmmdnm, mdogmoabo. 33. 171-172.
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dmddngdmab dny39Mdmgdmmosl, godmmo-
3bo3b dobo IbMosb LYONYdhH03003L, (BH9g-
bgbEnyMmosL. dny3amdmgdammods ndsboi
39mobbdmoL, MM godmaddngogmo oM 9o
nymbL onbhgmMabgdymo bLogddob dgwoan-
0,° 093Mod dmJdadgwo LoadmmEgbm 3MmEgd-
Lo godmddngdgmo OMamEgdab dboMmg

339306900 o dgLodsdnbo, LMYMOLE
993gh0s Loydsmo ob "Md0gdHYMMODY~,

Moasbo3 d0L 3omMEgdyMgdsdn dbmeme
0Mom@gonb IH303g0mMagdsms dm3m3900
dgoob. sbgmo 30mMmMoOgoab oMbLbyOMONLSL
BomImyagbmo 339hA396900 @odmaddng-
0gmo 0ymb 0MamEaonb dboMy s MybsQy
- m0099bhaMmo, o Mm3b oM oymb onbhgmg-
LYoo bLsgdob 39wH3g00m, 300093 3ah0,
330maddngomob "mongdhammosdo~ gg30
03001 306mMbA9dgmbog 30 d909430L, MmEY-
Log 999magd3Lb LodsMmmmgdMmngzn BmMAs o
0dymgomny, My xmMygdsdmboe bobgm-
d60gm 9mbgamgb - "Logsdmdngdm mMmgo-
bmb bgmadm3069™MbL~ - 330MML (3300
abomob dogMm Lobodommemb gobhnbgdom
©o3doymanmgdgmo bogedmdngdm dmdadg-
©900L (AbMg3s, 38MMgds ©s 8.3.) Rsdhomy-
00 9056ML oMo 03 godmddngogeb, 30Lo3
Bomdmyosdn og3b 9mEndymo  Lobbeob
bsdsmoaab bsgdg (569 gd30 93sMgds dab
md0g9gdhmmodsdn), sMsdgE JgsmAnomb Lb3
30dmadngogmo. 99439 000J0s Mygnhndy-
Mo d9300mb3s, Mo goMmabhno sMLYOMOL nd0-
Lo, Mm3 Lb3zo godmaddogdgmo ,md099hY-
Mmosb” godmnhAgbL, nbng bmd dMeMEydab
dbomgb BoMIMoagbL?

obgmo 30mmMOg00L oMLHOMONLSL BoMTIM-
0godbgos domomgbyma bohysgns, MmEY-
Log 9Mmbs o 03039 LLJBgBg Lb3zooLb3s
Logodmdngom dmJdngdgdL dHamMadb mMmo
390maddngdgmo, gmmn, 30bo3 Logdg 0943L Bo-
MIMy0sdo o dgmMy, MmMIgmadsi3 36 d9ob-
Myamb EoE30Lb dbsmab oy dmmbmgboman
bagedmdngdm dmJdadgadgdn, MydEs MMn39

5 5gndoMmeny, 0. (2014). 8bsmgms Msbsbimmmds s
dmbsdstomal Mmoo dgxndmadoom Lodshmom-
omadmgosdn. §0gbdn: 3bos my3370830m0-85 (Lo-
ondomgm  3My0mma), ,09MmobEgdol  Lodysmm*.
33.136.

0003060 MyomyMo OMoMEgdnb dboMalb
BomMAmMoagbl.

000L godm T0%6dgbmbomo d0g30h-
b60o 0MoMEydnby o godmdngodnb i3nbgion-
900L 0933900Mo 3odng360; 3dodmaddngdgmb
9600 AIMLENMEAIL dMdMEYONL BYbJEne.
0b oM 6o BoMIMOagbalb dMamEadnb
dbomgL, 9Md39 Y6 nymb EIMY300909-
0, 303939Mdmgogmo bobgmadbogm dmbgang,
MmIgmbog ©v9300bMxds Logddnb ymgzgmadb-
Mm0n30, bymo o MoONgdhaMo godmdnydnb
AohoMmgds, ghmbonMmo Zymdmoagnbydom
96@o 9900mMBIAML dMeMEgO0L MmamME go-
000(hynbadgmn, obY39, ododsMmmmydgmO
0(h303909mM90900, 30LYbaLIZgdMMONL MM-
3MME ©odsddndgdgmo, sby39, 9800L10799-
090 goMmgdmygd900.°

A39699m bg30L 03 F0TaMMNYMmO00 Zo-
0mmg300L . 0960dy, MMAgmMbLLE dnshbony,
Mmd PdzmoOgbos gedmadngoymb AsdmEn-
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ABSTRACT

The paper targets the legal framework, signing features of lotter-
ies, their development and regulation across various jurisdictions. It
underlines the defining characteristics of lotteries, such as voluntary
participation, public engagement, random determination of the re-
sults, and prize distribution, which set them apart from other gam-
ing activities, such as gambling. While many legal contexts include
lotteries within the broader term of gambling, they reflect a singular
social purpose and bring considerable benefits. By studying some
of the subtleties of regulation that make lotteries different from
gambling, this research can also speak to the general public’s hazy
concept of truth regarding what lottery perception is. Additional ex-
amination in this study of the legal environment within Georgia and
elsewhere for weaknesses in that regulatory framework is done, and
recommendations are made on how it can be improved. Ultimately,
the paper extends the understanding of the lotteries’ role in society
and provides a background for their legal classification and regula-
tion improvement.
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INTRODUCTION

The gambling industry has attracted huge
interest in recent years. This very profitable
market of gaming is constantly growing and de-
veloping rapidly; thus, the interests and partici-
pation of players grow proportionally.

Among these lucrative games, an important
place is occupied by lotteries since they signifi-
cantly differ in their nature from gambling and
other games. Lotteries do not develop harmful
addictions in people and, according to histori-
cal and traditional practices, fulfil quite differ-
ent social functions.

This research is also towards the study of
legal regulation of lotteries within a social
perspective and interpreting their implica-
tion in divining social equity. The method of
comparing the laws gives this paper the lot-
tery regulatory norms of the United States, En-
gland, and several European countries. In gen-
eral, the main goal of comparison analysis is
to provide some understanding of the defining
elements, concepts, and key characteristics of
lotteries.

Countries that have had a long development
of the lottery were chosen for this research;
therefore, the analysis of international prac-
tice has a special meaning. The legislators of
most countries classify lotteries and gambling
as belonging to the wider category of profit-
able games. This is evident from the UK Gam-
bling Act 2005, in which the collected regulatory
norms of the gaming industry were brought to-
gether and viewed as one document where the
lotteries are looked at as a form of prizewinning
games alongside gambling.? The case is similar
in Georgia, which has the gaming industry ruled
by one combined legal act: The Law of Georgia
- “On organizing lotteries, games of chance and
other prize games”.

1 Towfigh, E. V., Glockener, A., & Reid, R. M. (2012). Dan-
gerous games: The psychological case for regulating
gambling. USA, New York university school of law. p.1.

2 Egerer, M., Marionneau,V., & Nikkinen, J. (2018).
Gambling policies in European welfare states.
Current challenges and future perspectives. Palgrave
Macmillan publishing. p.135.

Whereas lotteries within the gaming busi-
ness, for most countries’ legislators, are pre-
sented as such; partially, there is a part of the
public that still perceives it as gambling, but
lotteries, per se, are non-gambling and harm-
less social games bringing considerable bene-
fits within society.

The objective of this paper will be the at-
tempt to describe the distinguishing features of
the lottery, to create a general concept of the
lottery, and to indicate its main characteristics
in accordance with its legal definition. This re-
search is theoretically and practically mean-
ingful. Based on the comparative analysis of
relevant countries, it will provide a detailed un-
derstanding of the regulatory norms in Georgia,
identify the challenges and help further study
and development in this field.

1. HISTORY OF LOTTERIES

Lotteries have a rich history. Early historical
evidence points out that the first public lottery
with corresponding tickets and prizes was in-
stituted during the reign of Emperor Augustus
Caesar in the Roman Empire and was intended
to raise funds for the municipal repairs of the
city. The prizes were not monetary, other than
in goods, and the proceeds were used for a
large part of civil projects, one of the priorities
of Rome at that time being road construction.?

In Europe, they first appeared in the 15" cen-
tury, mostly to provide a source of increased
revenue for states.*Certainly, one of the earliest
lotteries with a declared prize fund took place
in Bruges, Belgium, for the relief of the poor.®

Italy was another center of many early large-
scale lotteries in the 15" century. The first Italian

3 Historical figures who used the lottery to their ad-
vantage. (2016). <https://www.forres-gazette.co.uk/
news/historical-figures-who-used-the-lottery-to-
their-advantage-152090/> [Last access: 05.11.2024].

4 Willmann, G. (1999). The history of lotteries. Depart-
ment of economics, Stanford university, p.1.

5 National gambling impact study. Lotteries. <https://
govinfo.library.unt.edu/ngisc/research/lotteries.
html> [Last access: 05.11.2024].
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lottery, known as “Bianca Carta”, which trans-
lates to “blank paper”, received such a name
from the appearance of the lottery tickets.®

In France, the first lottery, called “blanque”
echoing the Italian name, took place in May
1539 during the reign of Francis I’ This is indic-
ative that Italy became a model for France on
how to operate large-scale lotteries.?

The first city lottery was held in Augsburg,
Germany, in the 15" century. A large number of
prizes was subjected to goods later replaced
by cash, and from 1610, cities like Frankfurt and
Hamburg actively conducted lotteries.’

Queen Elizabeth | set up the first lottery in
England in the year 1567. At the time, England
was trying to increase its presence in export
markets located around the world. Funds col-
lected through this lottery were meant for
building ships and ports.”°

In Spain, the lottery has also existed and has
been running since 1763." Spanish citizens were
allowed to participate in one of the biggest lot-
teries in the world at that time, with pretty big
prizes.? The first royal lottery was founded by
King Charles Ill in Madrid, and it had the aim
of bringing social benefits through this lottery.”?

The Dutch lottery was established on a na-
tionwide basis in 1726; the proceeds were to
flow to the state treasury. In 1848 it received
the formal name of Dutch National Lottery, and
thereby became one of the oldest operating

6 Willmann, G. (1999). The history of lotteries. USA. De-
partment of economics, Stanford university, p.6.
7 From Francis | to online betting: The history of

gambling in France (2012). <https://shs.cairn.info/

article/E_POUV_139 0005?lang=en> [Last access:
05.11.2024].

8 Ibid.

9 Willmann, G. (1999). The history of lotteries. USA. De-

partment of Economics, Stanford university, p.17.

10 It Could Be Ye: England’s first lottery. (2017). <https://
thehistorypress.co.uk/article/it-could-be-ye-en-
glands-first-lottery/> [Last access: 05.11.2024].

11 Spain la primitiva. <https://www.thelotter.com/span-
ish-lotteries-guide/> [Last access: 05.11.2024].

12 Ibid.

13 History. <https://www.selae.es/en/web-corporativa/
quienes-somos/la-empresa/historia> [Last
05.11.2024].

access:

lotteries in the world.*

The modern lottery in the United States be-
gan on March 12, 1964, in New Hampshire, under
the official name of “New Hampshire Sweep-
stakes” - nowadays more popular as “New
Hampshire Lottery”’ Based on the results of
horse racing, which included some element of
a sports betting pool, it became nevertheless a
lottery because gross proceeds from its ticket
sales went to public education,*which attained
once again the social purpose of the lottery.

The first lottery in Georgia was also a wel-
fare one and was titled the National Lottery. All
its proceeds went to Thilisi University and the
Georgian theater.” The council of the lottery was
chaired by Ivane Javakhishvili. Holding a lottery
was a thing which first came into his mind back
in 1917 when the idea of gathering money to
found the first Georgian University appeared.

Due to the important goal, the tickets were
sold in all the cities and towns of Georgia. The
lottery was promoted by such famous Georgian
writers as Giorgi Leonidze, Sargey Mdivani, and
other famous actors and public figures of that
time. Lottery tickets with a nominal value of 25
“Maneti”*® were issued in that period. The ran-
dom selection of the lucky tickets took place
on November 1, 1919, in the Tbilisi State The-
ater (now Shota Rustaveli State Academic The-
ater). On account of the proceeds from the lot-
tery, 1,077,677 “Maneti” were assigned to Thilisi
University.”

14 Lottery in Netherlands — Overview. <http://www.glob-
al-lottery-review.com/staatsloterij.html> [Last access:
05.11.2024].

15 National gambling impact study commission. Lotter-
ies. <https://govinfo.library.unt.edu/ngisc/research/
lotteries.html> [Last access: 05.11.2024].

16 State of new Hampshire 1st sweepstakes race,
1964 September (2016). <https://www.nhhistory.
org/object/351096/state-of-new-hampshire-1st-
sweepstakes-race-1964-september> [Last access:
05.11.2024].

17 1918: Lottery to support the Georgian university and
theater. <https://civil.ge/ka/archives/250425> [Last
access: 05.11.2024].

18 Maneti — The currency of the democratic republic of
Georgia till 1921.

19 Javakhishvili, N. (2002). The First Georgian Lottery, En-
cyclopedia, Thilisi. P.1.

Sophio Dughashvili



~
(0 o)

#30, ©9393%g60, 2024

Sophio Dughashvili

The development of lotteries from a histor-
ical perspective has revealed that they have
always been designed to serve the public and
social interests, as opposed to gambling, which
contains quite a number of high risks to society.
In other words, the major purpose of lotteries is
supposed to be fundraising for varied public or
welfare projects.

2. THE LEGAL DEFINITION
OF A LOTTERY

In modern life, there does not exist a single,
universally recognized definition of “lottery”
since every country defines it according to its
legal system. This is so for the Georgian law
too-it has its own, special definition. Namely,
Article 3, Paragraph “T” of the Law of Georgia
“On organizing lotteries, games of chance and
other prize games” states: “A Lottery is a vol-
untary group or mass game in which the or-
ganizer of the lottery, in accordance with pub-
licly announced rules and terms, carries out a
draw of a prize fund. The result of winning on
a lottery ticket depends exclusively upon case,
and it cannot be subject to the will or action of
the organizer or any other subject and to fal-
sification”.

While this legal definition gave a possibil-
ity not only to identify the key characteristics
of a lottery but also to open one more discus-
sion concerning additional traits which should
be included in its definition according to the
nature of lotteries, at the same time, Georgian
law cannot define the notion of a lottery relying
exclusively on the definition provided, which is
why it is also necessary to understand the inter-
national practice and characteristics provided
in the legislation of other countries. Compari-
son in how other countries define a lottery is
interesting. The definition of a lottery can then
be synthesized through comparison to devise a
more rational common definition.

In England, a lottery is classified as gaming
and possesses three key components,?® which

20 Lotteries, prize competitions and free draws. <https://

are further explained in the following para-
graph. These involve monetary participation,
which essentially means paying money to re-
ceive a ticket, there has to be a certain mini-
mum prize awarded as well as the element of
chance in prize distribution.”

According to the UK Gambling Act 2005,
even though the act classifies lottery as a
form of gambling, nevertheless, lotteries that
come under national lottery are excluded
from classification and are considered to be
something entirely different from the rest of
gambling.?

There are also other lotteries allowed in En-
gland apart from the national lottery. These are
lotteries organized by private members, com-
munity or workplace lotteries for employees,
one-time event lotteries, and consumer lot-
teries that try to promote products or services,
whereby there is no extra cost necessary from
those who participate in the lotteries. Most im-
portantly, consumer lotteries must not be run
to raise more money or provide an extra profit
to the people conducting it.?

Another strange feature of Italian legislation
on gaming is the fact that there is no single leg-
islative document regulating both lotteries and
gambling. Thereby, the norms and official defi-
nitions regulating the sphere can be found in
different sources. In Italy, lotteries are a kind of
gaming, and the general definition of lotteries
is given in the criminal code. Namely, according
to Article 721, any game which yields profit shall
be regarded as gaming if winning or losing in
it depends exclusively on luck. Italian gambling
organization is based upon the territorial prin-
ciple, with every type of game corresponding to
a separate legal act.

www.fundraisingregulator.org.uk/code/specif-
ic-fundraising-methods/lotteries-prize-competi-
tions-and-free-draws> [Last access: 05.11.2024].

21 Ibid.

22 Gambling Act (2005), Part I, UK. Public General Acts,
c. 19, § 15(1). <https://www.legislation.gov.uk/ukp-
ga/2005/19/contents> [Last access: 05.11.2024].

23 Lotteries, prize competitions and free draws. <https://
www.fundraisingregulator.org.uk/code/specif-
ic-fundraising-methods/lotteries-prize-competi-
tions-and-free-draws> [Last access: 05.11.2024].
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In France, gambling gains an inclusive defi-
nition that includes lotteries within a single cat-
egory. According to the law, profitable games
are any operation devised for large-scale par-
ticipation by the public, regardless of the name
under which the game is organized.

The focus, therefore, is to offer the hope of
winning to participants, which through the prin-
ciple of chance is attained and involves finan-
cial participation on behalf of players.?> Still,
the law draws a line between profitable games
in which the players’ knowledge or skills come
into play. A game, therefore, in which victory
depends on the participant’s skills shall not be
regarded as a lottery.?

Lottery in Germany is regarded as a certain
form of gaming directed towards the majority of
the population. The public game scheme pro-
vides that, to take part in such a game, players
must pay for it, and prizes can either be mon-
etary or non-monetary.” However, the Ger-
man legislation provides exemptions on issues
concerning organized lotteries in accordance
with territorial principles, covering those large
countries characterized by huge populations.?
That is, if a lottery is organized on the national
scale with one prize fund, then that’s a national
lottery. Besides that, it is allowed to organize
local lotteries in every separate city, provided
a proper license has been given out, including
only the participation of residents.?

In the country of Belgium, like in many other

24 Code of Internal Security, France, (2005), c. 19, Ar-
ticle L320-1 (repealed), August 26, 2021. <https://
www.legifrance.gouv.fr/codes/article_Ic/LEGIAR-
T1000025505692/> [Last access: 05.11.2024].

25 Ibid.

26 Ibid.

27 General Introduction of gambling law in Germany.
(2023). <https://www.lexology.com/library/detail.as-
px?g=a586d86a-41bc-443a-af92-099351ffdlaf> [Last
access: 05.11.2024].

28 The WLA global lottery data compendium. (2023).
<https://publications.world-lotteries.org/blog-posts/
wla-publishes-10th-edition-of-the-global-lottery-da-
ta-compendium> [Last access: 05.11.2024].

29 State Treaty on Gambling (2021) of 29 October 2020
Germany (SachsGVBI. 2021 p. 367).12 § 12 (3)1.
<https://www.gesetze-bayern.de/Content/Docu-
ment/StVGlueStV2021> [Last access: 05.11.2024].

countries, lotteries are regarded as gambling.
Article 301 of the Belgian Criminal Code was en-
gaged in a separate definition of a lottery as a
game offered to the public in which the partic-
ipant may win, with a risk of losing, dependent
entirely on chance.

However, in Spain, the similarity to the
Georgian model of regulation can be distin-
guished due to the availability of one legal act,
the Gambling Law, in which the bases for the
organization of gambling and profitable games
are enthralls Lotteries and gambling are de-
fined independently: Articles 3(a) and (b) of this
very law are similar to the Georgian law. The
definition states that a lottery is an instant and
raffled game, the tickets might be tangible or in
electronic form, and the award depends on just
luck.*® Gambling, on the other hand, is closely
related to the involvement of a bet and increas-
ing risk during the game.™

In the Netherlands, the legislative frame-
work concerning gambling is set out in the
“Betting and Gaming” Act. Article 1.1(a) explains
what gambling and profitable games, within
which lotteries are classified, are.?> Gambling
shall be understood to mean a contest for
prizes and winnings, whereby winners are de-
termined on grounds of chance, and wherein
participants are unable to exert any influence
whatsoever on the outcome.* Furthermore, it is
interesting to notice that the definition covers
social games, for the participation in which no
bets are placed.*

In the United States - as in Germany - lot-
teries are organized based on territorial princi-
ples. In each of the states, its own kind of prof-

30 Law of Spain on Gambling Regulation. 13/2011, of
May 27, Article (B) BOE Num 127, (2013). <https://
www.boe.es/buscar/act.php?id=BOE-A-2011-9280>
[Last access: 05.11.2024].

31 Ibid.

32 Gambling Act, Netherlands, Article 1, Sec-
tion 1 (a) (2021). <https://wetten.overheid.
nl/BWBR0002469/2021-10-01> [Last access:
05.11.2024].

33 Litter, A. (2020). The gambling law review — Nether-
lands. Law Business Research Ltd. UK. London. Chap-
ter 23. p. 290.

34 Ibid.
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itable and gambling games are hosted. These
games are regulated either under the federal or
under the state laws. In the U.S. model, lotter-
ies have not been regarded as gambling but an
independent type of games.®

The lottery, according to federal law, is de-
fined as an open game in which participation
is possible by paying a certain amount, where-
as prizes can equally be in money and material
and their winners are selected purely per hap.®*

Federal law also demands that for a game
to qualify as a lottery, there must be three es-
sential elements: monetary entry, chance of
winning, and prize payout.* This can be com-
prehended to mean that the operator running
the lottery will definitely do the declared distri-
bution of the prize to the ticket holder in case
there is a random win.*® While the organization
of lotteries dictates that states follow federal
law, they also create internal regulatory norms.
Specially created entities manage that the
model of lottery chosen by them is within the
purview of the set regulations right from the li-
censing stage to its distribution and retailing.®

The research done with the use of the meth-
ods of comparative law allows the formulating
of the unified concept of a lottery in the follow-
ing way: A lottery is a public game designated
for a wide circle of people. The participants
take part in it by buying a ticket, and the or-
ganizer holds a draw for receiving a prize fund
preliminarily declared. The winning depends on
chance and is not subject to the will and abil-
ities of the participants. This definition under-

35 Dayanim, B., Flynn, H., & Harris, K. (2020). The gam-
bling law review — Overview of US federal gaming Law.
Law Business Research Ltd. UK. London. Chapter 3. p.
30.

36 Lotteries Law and Legal Definition. <https://defi-
nitions.uslegal.com/|/lotteries/> [Last access:
05.11.2024].

37 12 U.S. Code § 25a (2018). Participation by na-
tional banks in lotteries and related activities
<https://uscode.house.gov/view.xhtml?req=gran-
uleid:USC-2010-titlel12-section25a&num=0&edi-
tion=2010> [Last access: 05.11.2024].

38 Ibid.

39 Federal lottery laws explained. (2020). <http://www.
mardenkane.com/articles/federal-lottery-laws-ex-
plained.html> [Last access: 05.11.2024].

lines those very basic attributes setting the tan-
gible nature of lotteries.

3. FUNDAMENTAL
CHARACTERISTICS

OF A LOTTERY

3.1. Voluntary Participation

As one of the defining characteristics of lot-
teries, voluntary participation is the sole entity
with which the game takes off. Nobody has the
right to oblige an individual to take part in a
lottery against their free will.

The principle of voluntariness is expressed
in the free choice of the participant who de-
cides whether to take part in such a draw or
not, and in case of a positive decision, to real-
ize it by purchasing a ticket. This protects the
voluntary and independent nature of the lot-
tery, free of any pressure or mandatory factors
from outside.

As described above, English law defines lot-
tery underlining the key attribute describing it,
one of which is the player's monetary involve-
ment in the form of the payment for the ticket.*

In its turn, U.S. federal law also requires
some features to be present for a game to be
a lottery, and these features include voluntary
monetary participation expressed as the pur-
chase of a ticket.”

German law also conditions the paying of
money by participants as one of the require-
ments for granting cash and non-cash prizes, by
which this tradition was also aligned with vol-
untary participation as one of the fundamental
characteristics of any lottery.”

40 Lotteries, prize competitions and free draws. <https://
www.fundraisingregulator.org.uk/code/specif-
ic-fundraising-methods/lotteries-prize-competi-
tions-and-free-draws> [Last access: 05.11.2024].

41 12 U.S. Code § 25a (2018). Participation by na-
tional banks in lotteries and related activities
<https://uscode.house.gov/view.xhtml?req=gran-
uleid:USC-2010-titlel2-section25a&num=0&edi-
tion=2010> [Last access: 05.11.2024].

42 General Introduction of gambling law in Germany.
(2023). <https://www.lexology.com/library/detail.as-
px?g=a586d86a-41bc-443a-af92-099351ffdlaf> [Last
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3.2. Public Engagement

Therein, this feature was based on the defini-
tions of lotteries and profitable games discussed
by various countries. In German law, for example,
the objective of lotteries is directed at a large
number of people.* Of the many elements that
comprise that definition is Germany’s Territorial
Principle whereby local lotteries are organized
by each city with licenses such that only the res-
idents in that area may participate in it.*

Likewise, the U.S. model functions in terri-
torial words, yet even there, the component of
mass cooperation doesn’t disappear.”

Similarly, French law characterizes lucrative
games and lotteries as those which accrue huge
participation from the public.*®

3.3. Random Determination
of the Results

An attempt to shed light on this aspect of
organizing lotteries is to underline that a lottery
is, in fact, a game dependent on pure chance.
This is about winning or losing, which none-
third party organizer can influence.” This is ab-
solutely randomized, and therefore nothing can
be predicted or influenced by anyone. It is cate-

access: 05.11.2024].

43 General Introduction of gambling law in Germany.
(2023). <https://www.lexology.com/library/detail.as-
px?g=a586d86a-41bc-443a-af92-099351ffdlaf> [Last
access: 05.11.2024].

44 State Treaty on Gambling (2021) of 29 October 2020
Germany (SachsGVBI. 2021 p. 367).12 § 12 (3)1.
<https://www.gesetze-bayern.de/Content/Docu-
ment/StVGlueStV2021> [Last access: 05.11.2024].

45 12 U.S. Code § 25a (2018). Participation by na-
tional banks in lotteries and related activities
<https://uscode.house.gov/view.xhtml?req=gran-
uleid:USC-2010-title12-section25a&num=0&edi-
tion=2010> [Last access: 05.11.2024].

46 Code of Internal Security, France, (2005), c. 19, Ar-
ticle L320-1 (repealed), August 26, 2021. <https://
www.legifrance.gouv.fr/codes/article_Ic/LEGIAR-
T1000025505692/> [Last access: 05.11.2024].

47 Law of Georgia — “On organizing lotteries, games of
chance and other prize games”. (2005). <https://
matsne.gov.ge/ka/document/view/30988?publica-
tion=45> [Last access: 05.11.2024].

gorical from the examples of the countries dis-
cussed that lotteries can never exist devoid of
the element of chance. The organization of the
game is done to enhance the hope of partici-
pation since randomness increases that hope.*

It is useful to underscore that French legis-
lation distinguishes between profitable games
in which results depend on players’ knowledge
or skills and lotteries.”

Regulatory norms in English classify a lot-
tery by three elements, one of which implies
randomness.* Also, U.S. federal legislation enu-
merates three constituents of a lottery, random-
ness of outcomes among them.>" As mentioned
above Italian criminal code defines chance as
the constitutive element of a lottery both in
winning or losing, whereas Spanish law deter-
mines that the winnings in profitable games are
obtained through chance.”

Finally, Art. 301 of the Belgian criminal
code stipulates that a lottery should tend only
to the distribution of prizes by the principle
of chance.®

Since no causal linkage between any in-
ternal or external action with the outcome of
the draw exists in the above discussion, it goes
without saying that one of the defining features
is the randomness in a lottery. Following this,
then, randomness perhaps defines it as one of
the most important features of a lottery.

48 Code of Internal Security, France, (2005). c. 19, Ar-
ticle L320-1 (repealed), August 26, 2021. <https://
www.legifrance.gouv.fr/codes/article_Ic/LEGIAR-
T1000025505692/> [Last access: 05.11.2024].

49 Ibid.

50 Lotteries, prize competitions and free draws. <https://
www.fundraisingregulator.org.uk/code/specif-
ic-fundraising-methods/lotteries-prize-competi-
tions-and-free-draws> [Last access: 05.11.2024].

51 12 U.S. Code § 25a (2018). Participation by na-
tional banks in lotteries and related activities
<https://uscode.house.gov/view.xhtml?req=gran-
uleid:USC-2010-titlel12-section25a&num=0&edi-
tion=2010> [Last access: 05.11.2024].

52 Law of Spain on Gambling Regulation. 13/2011, of
May 27, Article (B) BOE Num 127, (2013). <https://
www.boe.es/buscar/act.php?id=BOE-A-2011-9280>
[Last access: 05.11.2024].

53 Code of Criminal Procedure Belgium, Art. 301. (2020).
<https://www.ejustice.just.fgov.be/cgi/welcome.pl>
[Last access: 05.11.2024].
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3.4. Prize Distribution

The collection of money for raising funds and
financing the prize pool is organized through
lotteries and profitable games. So, there cannot
be a lottery without a result because a ticket
bought may be either winning or losing. Prize
distribution is included in several countries as
core in the working circles of the above-men-
tioned definitions. If a lottery does not include
prize distribution, then it is not a game in the
eyes of the law.

England lists three elements that are nec-
essary to operate a lottery, one of which is
the prize.>

The same structure is in place in the U.S,,
where federal law lists three elements neces-
sary for something to be considered a lottery,
one of which is the prize. This prize is given out
by the promoter based on the rules to the win-
ner of the game. Any type of lottery without this
element is forbidden by U.S. federal law and
hence illegal and prohibited.®

CONCLUSION

The purpose of the study was to try and ar-
rive at a unified definition of a lottery and find
its accompanying characteristics. The paper
analyzed the differing definitions of a lottery
against the backdrop of regulatory laws deter-
mined by countries with wide experience on the
subject matter using a comparative legal meth-
odology. In fact, the present study revealed that
there exists no single and unified definition of
what exactly a lottery is. A definition of a lottery
was identified, based on the official definitions
of the word provided by the legislation of vari-

54 Lotteries, prize competitions and free draws. <https://
www.fundraisingregulator.org.uk/code/specif-
ic-fundraising-methods/lotteries-prize-competi-
tions-and-free-draws> [Last access: 05.11.2024].

55 12 U.S. Code § 25a (2018). Participation by na-
tional banks in lotteries and related activities
<https://uscode.house.gov/view.xhtml?req=gran-
uleid:USC-2010-title12-section25a&num=0&edi-
tion=2010> [Last access: 05.11.2024].

ous countries; as well as key common features
that represent the essential elements of orga-
nizing a lottery.

According to the sources, though in some
countries, lotteries are put in the category of
gambling, they should not be considered to
cause damage to society, just like gambling,
which directly involves high risks.

The examples given in the corresponding
part of the current paper proved that most of
the countries try to enhance the social destina-
tion of lotteries through legislative control.

It found that a lottery differs from other
forms of wagering in that lotteries may be char-
acterized as games of chance in which a very
small loss by a player offers the possibility of
winning a very large prize; the net revenues are
used for the public good.*® Lotteries have had,
and continue to have a social function. No one
loses in a lottery because the only “loss” is the
value of the ticket play.

The state should try to enlighten its citizens
regarding the nature of lotteries and their social
aspects. This fact that money paid for tickets by
players has been used for beneficial causes and
helping others, will further encourage people to
participate. That is why the social nature of lot-
teries should be considered one of the defining
features. The extension of social tolerance is a
prerogative of the state.

56 Buchstein, H. (2019). Democracy and lottery: Revisit-
ed. Constellations. p. 361-377.
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ABSTRACT

Manufacturers may, under certain conditions, avoid civil lia-
bility by invoking the risks associated with scientific advancement
as grounds for exemption. This defense requires proof that at the
time the product was introduced into the market, prevailing sci-
entific knowledge did not permit the identification of the defect.
Originally introduced through the 1985 European Directive and later
incorporated into French legislation via Law No. 98-389 on defective
products (subsequently amended by Order No. 2016-131 concern-
ing the reform of contract law, general regime, and proof of obli-
gations), this provision has not yet been adopted in Algerian civil
law. Even after the 2005 amendment to Algeria’s civil code, which
introduced Article 140 bis on manufacturer liability, the Algerian
legal framework, including its consumer protection laws, makes
only implicit references to this exemption. Accordingly, The Alge-
rian legislator should determine whether scientific advancements
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justify exemption, Accordingly, the Algerian
legislator should adopt a stance on the risks
posed by scientific advancements and the ex-
tent to which they can be considered grounds
for exemption from liability. This is in line with
modern legislations that substantiate this de-
fense, as well as French jurisprudence, which
has emphasized the necessity of relying on the
risks of scientific advancement to absolve the
producer from liability. This is based on the
premise that disregarding this defense would
hinder development and progress, ultimately
obstructing industry, given the relativity and
continuous evolution of scientific knowledge.
To address these various risks, a comprehen-
sive compensation system supported by insur-
ance companies should be established.

KEYWORDS: Scientific Development Risks,
Manufacturer Liability, State of Scientific
Knowledge, Duty of Traceability

INTRODUCTION

Technological advancements have cata-
lyzed substantial transformations across in-
dustrial sectors, leading to increased consum-
er reliance on a wide range of products. While
these products aim to enhance the quality of
life, they also carry potential risks—both ap-
parent and latent—that can directly endanger
consumers’ health and financial stability. In re-
sponse, legislators have enacted civil liability
frameworks aimed at balancing the interests
of manufacturers and consumers. However,
as these liability frameworks have occasion-
ally proven insufficient in providing robust
protection to affected parties, supplementary
civil liability principles have emerged. These
principles, tailored specifically for defective
products, strive to ensure adequate recourse
for affected consumers, with compensation re-
maining a central objective.

Despite these evolving frameworks, manu-
facturers still retain the right to mitigate liabil-

ity through established defenses under general
principles of law. Among these is the scientific
development risk defense, which allows manu-
facturers to argue that, at the time of distribu-
tion, scientific and technical knowledge did not
allow for the identification of product defects.
This defense has become increasingly signifi-
cant as technological advancements integrate
scientific knowledge into production processes
across diverse industries. While these advance-
ments have undeniably enhanced convenience
and efficiency, they have also introduced un-
foreseen risks that manufacturers cannot en-
tirely predict, even when fulfilling all legal
obligations. Consequently, legal scholars and
courts have recognized the need to institution-
alize this defense within legislative frameworks,
thereby acknowledging the limitations posed
by scientific unpredictability.

This study seeks to examine an evolving as-
pect of civil liability—namely, the exemptions
and limitations on liability imposed due to the
uncontrollable risks arising from continuous
scientific progress. The central research ques-
tion investigates the extent to which manufac-
turers can invoke scientific development risks
to negate civil liability.

The methodological approach of this study
is analytical, focusing on an examination of rel-
evant legal texts and a comparative analysis of
French and Algerian law, recognizing that many
of the statutes governing this type of liability
have origins in French legal precedents.

1. THE CONCEPT
OF SCIENTIFIC
DEVELOPMENT RISKS

This section elucidates the concept of
scientific development risks, structuring the
analysis into two parts: first, a definitional
framework for scientific development risks,
and second, an exploration of relevant legisla-
tive perspectives.
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1.1. Definition of Scientific
Development Risks

The invocation of scientific development
risks as a defense to negate civil liability is a
relatively recent defense within product liabil-
ity law. This defense is predicated on the man-
ufacturer’s inability to foresee certain defects
due to the prevailing limitations of scientif-
ic and technical knowledge at the time of the
product’s circulation. To delineate this concept,
this part is divided into two subsections: the
doctrinal interpretation of scientific develop-
ment risks and the legal definition.

1. 1. 1. Jurisprudential Definition

of Scientific Development Risks

In legal scholarship, multiple terms have
been employed to characterize this defense,
including “developmental risks,” “technolog-
ical advancement risks,” and “scientific devel-
opment risks”! Hassan Abdelrahman Quddous
conceptualizes these risks as stemming from a
deficiency in scientific and technical knowledge
that precludes the manufacturer from identify-
ing a product’s latent defects at the time of dis-
tribution, thereby obstructing an anticipatory
understanding of its inherent risks.? In contrast,
Ph. Le Tourneau critiques the nomenclature
“development risks,” arguing that it is not the
risk itself that constitutes a defense but rather
the latent defect undetectable at the point of
market introduction.?

Further academic definitions regard scien-
tific development risks as those potential haz-
ards that remain indiscernible until after the
product has been commercialized—a situation
exacerbated by the accelerated evolution of
scientific and technological knowledge. This

1 Boumediene, F. Z. (2017). Development Risks as a
Ground for Exemption from Liability for Defective Prod-
ucts. (Doctoral degree in Law), Algeria. p. 20.

2 Quddous H. A. (2002). The Extent of the Manufactur-
er’s Obligation to Ensure Safety in the Face of Scien-
tific Development Risks, (1% Ed.). Cairo: Dar Al-Nahda
Al-Arabiya. p. 11.

3 Le tourneau, Ph. (2000). Liability for Defective Products.
The Weekly Law Journal J.C.P. 5(2). p. 121.

rapid innovation frequently results in products
or treatments with delayed adverse effects that
only become evident in subsequent stages of
use.* Notably, “scientific development risks” do
not imply the inherent hazards of innovation
per se; rather, they refer to the subsequent dis-
covery of risks through advancements in scien-
tific understanding.’

1.1.2. Legal definition

The legal foundation of scientific devel-
opment risks as an exculpatory defense first
emerged in the 1985 European Product Liability
Directive, where Article 7 states that “the pro-
ducer shall not be liable if it proves that the
state of scientific and technical knowledge at
the time the product was put into circulation
was insufficient to detect the defect”. French
civil law enshrines this defense under Article
1245-10 of the Civil Code, which specifies that
“the producer is strictly liable unless it proves...
that the scientific and technical knowledge
available at the time of marketing was inade-
quate to reveal the defect”.

Several legislative initiatives have sub-
sequently institutionalized this defense. For
example, ). Ghestin’s 1988 proposal and the
1993 CATALA project supported this exculpa-
tory principle, highlighting the necessity for a
post-market traceability obligation, requiring
manufacturers to monitor potential latent de-
fects and notify consumers should such risks be
identified.

The European Court of Justice (EC)) further
refined the scope of this definition in a 1997 rul-
ing, stipulating that scientific development risks
should be assessed based on global scientific

4 Zoghbi, A. M. (2013). Scientific Development Risks as
a Basis for Exempting Manufacturers from Consumer
Damages, Paper presented at the Study Day on Man-
ufacturer Liability for Defective Products as a Means of
Consumer Protection, Faculty of Law and Political Sci-
ence, Mouloud Mammeri University, Tizi Ouzou-Alge-
ria. p. 179.

5 Abou Akil, A. M., Said, M. (2023). State Liability for
Damages Arising from Scientific Development Risks
(COVID-19 Vaccines as a Case Study). Journal of Juris-
prudential and Legal Research of King Abdulaziz Uni-
versity, 35(40). p. 754.
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and technical knowledge rather than being con-
fined to national or sector-specific standards.
German jurisprudence also addresses scientific
development risks, particularly in the context
of pharmaceuticals, under the Pharmaceutical
Products Act of August 24, 1976, mandating safe-
guards against undiscovered adverse effects in
medicinal products.

The concept of “scientific development
risks” holds particular pertinence in the phar-
maceutical sector, where medicinal products—
despite their regulatory compliance and adher-
ence to pharmacovigilance requirements—may
later be discovered to have unforeseen side
effects. The thalidomide tragedy is a paradig-
matic case: marketed initially by a German
pharmaceutical company as a safe anti-nau-
sea drug for pregnant women, thalidomide was
later found to cause severe congenital disabil-
ities. Although initially compliant with scientific
safety standards, its latent risks only became
apparent through post-market surveillance and
continued scientific evaluation. This incident
led to the drug’s withdrawal from the market
and prompted amendments in German law, ex-
cluding pharmaceutical products from the sci-
entific development risk exemption under the
Pharmaceutical Products Act of August 24, 1976.

1.2. Legislative Stances on
Scientific Development Risks

The debate surrounding the inclusion of sci-
entific development risks as a defense within
the framework of the European Directive has
been extensive, with Germany leading in its
adoption and other legal systems subsequently
following suit. This section provides a compara-
tive analysis of the French and Algerian legisla-
tive responses to scientific development risks.

1.2. 1. The French

Legislative Stance

France initially hesitated to recognize scien-
tific development risks as grounds for exemption
from manufacturer liability, which delayed its in-

corporation of the European Directive until 1998°.
The French Parliament expressed reservations,
particularly after the Bovine Spongiform En-
cephalopathy (BSE) crisis, or “mad cow disease,’
raised public concerns about product safety.
Nevertheless, economic and scientific pressures,
combined with significant lobbying from insur-
ance companies, ultimately swayed the govern-
ment to adopt this exemption. As a result, Article
1386-11-4’ of the French Civil Code now provides
manufacturers the opportunity to evade liability
by demonstrating that, at the time of the prod-
uct’s release, the state of scientific and technical
knowledge did not allow for defect detection.
This provision, however, has not been without
controversy, as some critics argue it undermines
the objective nature of product liability.®

Article 1386-11-4 specifically stipulates: “The
producer shall be liable by law unless it proves
that the state of scientific and technical knowl-
edge at the time of the product’s release did not
permit the discovery of the defect”. This provi-
sion closely mirrors Article 7 of the European Di-
rective. Notably, this defense cannot be invoked
in cases involving damage to human organs or
products derived from human tissue, as clari-
fied by Article 1386-12,° a distinction that will be
discussed in greater detail in Section Two.

Through this legislative move, the French
legislator introduces an innovative foreign
cause for liability exemption, diverging from
traditional conceptions of exonerative causes.

6 Boulenouar, A. (2018). Development Risks as Grounds
for Exemption from Liability for Defective Products.
Al-Manar Journal for Legal and Political Research and
Studies, 2(2), Algeria. p. 322.

7 Article 1386-11, para. 4, of the French Civil Code
states: “The state of scientific and technical knowl-
edge at the time the product was put into circulation
did not allow for the detection of the defect”.

8 Flour J., Jean-Luc A. (1999). Obligations: The Legal
Fact. Paris: Armand Colin. p. 284.
9 Article 1386-12, as amended by Article 29 of Law No.

2004-1343 of December 9, 2004, J. O. R. F., Decem-
ber 10, 2004, states: “The producer cannot invoke the
exemption cause provided in paragraph 4 of Article
1386-11 when the damage is caused by an element
of the human body or by-products derived from it”,
further modified by Article 1245-11 of Ordinance No.
2016-131.
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This exemption is accessible to any “producer”
as defined in Article 1386-6 of the French Civ-
il Code, encompassing manufacturers of final
products, component manufacturers, and other
professionals in the supply chain. Conversely,
entities outside the scope of “producers,” as
specified in Article 1386-3—such as real estate
developers and sellers of construction real Es-
tate, cannot invoke scientific development risks
as a defense, as their liability is governed by
Articles 1792-6 and 1386-1.

Under Article 1386-12-2 of the French Civil
Code.® manufacturers are precluded from using
scientific development risks as a defense if they
fail to notify consumers, by all possible means,
about latent product risks once advancements in
technical knowledge enable the identification of
such risks or necessitate a product recall. Addi-
tionally, Article 1386-12-1" mandates that the de-
fense is void if the manufacturer has not taken
sufficient measures within ten years of the prod-
uct’s release to mitigate potential adverse effects.

These provisions impose an obligation of
traceability on manufacturers, requiring contin-
uous monitoring of scientific developments rel-
evant to their products. This obligation reflects
the precautionary principle increasingly preva-
lent in contemporary liability law, underscoring
the duty of vigilance and proactive risk man-
agement expected of modern manufacturers.”

Therefore, the rationale for the French leg-
islator's adoption of this provision and the
distinction made between defects that appear
subsequently is aimed at clarifying whether
scientific development risks constitute valid
grounds for liability exemption. However, this
approach appears to lack soundness.”

10 In 2004, the legislator repealed para. 2 of Article 1386-
12 following France’s condemnation by the European
Court of Justice in 2002. This was enacted through Law
No. 2004-1343 of December 9, 2004, which amended
and supplemented Law No. 98-389 of May 19, 1998.

11 Barakat, K. (2014). Consumer Safety Protection in a
Market Economy: A Comparative Study (These), Alge-
ria. p. 375.

12 Bouddali, M. (2005). Liability of the Manufacturer for
Defective Products: A Comparative Study (1° Edition).
Algeria: Al-Fajr publishing house. pp. 47-48.

13 Saidi, S. (2015). Civil Liability of the Manufacturer in

1.2.2. The Algerian

Legislative Stance

The Algerian legal code does not expressly
incorporate the defense of scientific develop-
ment risks within its civil liability provisions,
as amended in 2005. However, the acknowl-
edgment of such risks is implied within cer-
tain executive decrees. Specifically, Article 9
of Executive Decree No. 97-37" articulates that
“considerations related to technical and/or
technological advancement may necessitate
adjustments to the list of substances authorized
for use in cosmetics manufacturing”.

This stipulation suggests that Algerian leg-
islation recognizes the impacts of scientific and
technological advances on regulatory frame-
works, albeit with certain limitations:

e The regulation is confined to the cos-

metics and personal hygiene sectors.

e |t specifically addresses the list of sub-
stances authorized or prohibited in the
production of cosmetics, thus not ex-
tending as a universal principle applica-
ble across all product categories.

Further legislative nuances regarding the
acknowledgment of scientific and technological
risks are delineated in Article 6 of Executive
Decree No. 12-203, dated May 6, 2012, which sets
forth safety standards for consumer products.
This article mandates that “the conformity of a
good or service with mandatory safety require-
ments must be assessed against the potential
risks to consumer health and safety”. This as-
sessment must account for:

Algerian and Comparative Law (These), Algeria. p.
219.

14 Executive Decree No. 97-37. (1997). Establishing
the conditions and modalities for the manufacture,
packaging, importation, and marketing of cosmetics
and personal hygiene products in the national mar-
ket. Official journal. Sec. 4. <https://www.joradp.dz/
FTP/jo-francais/1997/F1997004.PDF> [Lass access:
11/12/2024].

15 Fattak, A. (2007). The Impact of Competition on the
Obligation to Ensure Product Safety (1t Edition). Alge-
ria: University Publishing House. pp. 470-471.

16 Executive Decree No. 12-203 (2012). Concerning the
regulations applied to product safety. Official journal.
Sec. 28. <www.joradp.dz> [Lass access 11/12/2024].
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e Applicable regulations and standards,

e The prevailing state of knowledge and

technology.

Additionally, Article 12 of Executive Decree
No. 91-04" enforces that “the sale of any mate-
rials intended for contact with food is prohibited
unless manufactured according to good manu-
facturing practices”.

These provisions underscore that the term
“good” in the context of manufacturing practic-
es implies a requirement for compliance with
sophisticated scientific standards, not merely
conventional norms.

2. LIMITATIONS ON LIABILITY
EXEMPTION DUE TO SCIENTIFIC
DEVELOPMENT RISKS

The adoption of scientific development risks
as grounds for negating a manufacturer’s civ-
il liability is constrained by key legislative ex-
ceptions aimed at protecting consumer wel-
fare, especially with regard to products posing
substantial health risks. Germany was a pio-
neer in articulating these limitations through a
landmark ruling by the Federal Court of Justice,
most notably encapsulated in the Hiihnerpest
decision.® This section examines these specific
exceptions in detail.

2.1. Products Related to the
Human Body and Derivatives

Liability exemptions for products associat-
ed with the human body or derived from it are
strictly defined, reflecting a legal doctrine that
mitigates risks associated with these biologi-
cally sensitive products. This part first outlines

17 Executive Decree No. 91-04 (1991). Concerning mate-
rials intended to come into contact with food and sub-
stances used to clean these materials. Official journal,
Sec. 4. <www.joradp.dz> [Lass access 11/12/2024].

18 Dehrib, 1., Naceur, F, (2022). The Impact of Scientific
Development Risks on Civil Liability Rules. Journal of
the Voice of Law, 9(1). p. 934.

the scope and definition of such products and
then analyzes the applicability of the exemp-
tions in this context.

2. 1. 1. Definition of Human Body

Products and Derivatives

The French legislator delineates products
related to the human body in Article 793, para-
graph one of the French Public Health Code.
However, this legislation does not offer an ex-
haustive list, leading to interpretive challeng-
es regarding which components are included
under the definition of human body elements.
Under French law, such products encompass all
anatomical components, including cells, bones,
tissues, and blood.?

Derivatives of human body products gener-
ally consist of genetically engineered materials
produced through biotechnological process-
es, primarily utilized in pharmaceutical manu-
facturing. Within the broader legal framework,
these derivatives are effectively treated as
medications.”

2.1.2. Scope of the Exemption

Article 1245-11 of the French Civil Code ex-
plicitly provides that “the producer cannot in-
voke the exemption provided in clause four of
Article 1245-10 when the damage arises from an
element of the human body or its derivatives”.??
This framework was first institutionalized in
Germany and reaffirmed in the Contargan case
(Thalidomide), where a pharmaceutical caused
congenital deformities in unborn children. Ini-
tially, the teratogenic effects of the drug were
not evident, but as adverse effects emerged,

19 Khamis, S., (2015). Strict Liability of the Manufacturer
as a Compensation Mechanism for Victims of Defec-
tive Product Accidents: A Comparative Study, (Mas-
ter’s thesis), Algeria. p. 148.

20 Rahmani, M. M. (2016). Civil Liability for Defective
Products, Algeria: Houma Publishing and Distribution.
p. 252.

21 Dehrib, 1., Naceur, F., ibid. p. 936.

22 Article 1245-11 of the French Civil Code: “The pro-
ducer cannot invoke the exemption cause provided in
paragraph 4 of Article 1245-10 when the damage is
caused by an element of the human body or by prod-
ucts derived from it”.
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the manufacturer was legally compelled to
compensate the affected parties.?

In addition, Article 16, paragraph one, of the
French Civil Code underscores that the human
body and its elements are not subject to propri-
etary rights. This principle was reinforced by the
French Court of Cassation in its ruling following
the contaminated blood scandal,®* where it held
that an intrinsic defect in blood, even if undetect-
able, does not justify an exemption from liability.?

French legislation makes no distinction be-
tween products directly extracted from the hu-
man body (e.g., blood, tissues, and cells) and
those subject to laboratory modification. Cer-
tain biologically derived products, such as insu-
lin,® are classified as medications, raising ques-
tions regarding whether these products qualify
as human body derivatives, thereby excluding
manufacturers from invoking scientific devel-
opment risks as grounds for exemption.

The enactment of the Law of February 26,
2007, and Directive of April 26, 2007, classified
various human-derived products as pharma-
ceuticals under Article 5121-3 of the French Pub-
lic Health Code. Exceptions were established
for organs, tissues, cells, and labile blood prod-
ucts—defined as those with a shelf life not ex-
ceeding one year.”

In its jurisprudence related to the contami-
nated blood case, the French Court of Cassation
upheld that “an internal defect in blood, even
if undetectable, does not constitute grounds for
liability exemption”. Nevertheless, pharmaceu-
tical producers continue to benefit from liability
exemptions. Article 1386-12-1 further specifies
that producers cannot absolve themselves of li-
ability by invoking scientific development risks
if the damage arises from an element of the hu-
man body or its derivatives. This clause applies,
for instance, to cases involving the removal and

23 Bouddali, M., ibid. p. 46.

24 Laroumet, Ch. (2000). The Concept of Development
Risk, Paris: Dalloz. p. 1589.

25 Bouddali, M. ibid. pp. 47-48.

26 Tiguerine, S., Consumer Protection Against the Risks of
Scientific and Technological, Development: A Compara-
tive, (Master’s degree), Algeria. p. 102.

27 Khamis, S., ibid. p. 150.

use of human organs by blood transfusion cen-
ters, sperm banks, and organ transplant cen-
ters, a principle affirmed by the French Court of
Cassation on July 9, 1996.

The French Minister of Justice presented a
proposal to the National Assembly advocating
for the exclusion of pharmaceutical products
from the scientific development risk exemp-
tion. Although this proposal initially passed in
the preliminary voting stage, it was ultimate-
ly rejected in the final vote. Nonetheless, the
Assembly approved the exclusion of human
body components and their derivatives from
the scope of the scientific development risk
exemption.

2.2. The Obligation of
Traceability

The legislation mandates a traceability ob-
ligation for manufacturers, compelling them to
monitor their products post-distribution when
subsequent scientific and technical knowledge
uncovers emergent risks that could harm con-
sumers. Failure to fulfill this obligation trig-
gers manufacturer liability. This responsibility,
known as lobligation de suivi, is integral to
modern product liability law.

2.2.1. Definition of Traceability

Obligation

The French legislator has established a con-
tinuous monitoring duty?® for manufacturers,
which is an extension of the precautionary prin-
ciple articulated in the Algerian law. Specifical-
ly, Article 3, paragraph 6 of Algeria’s Law No. 06-

28 German Court Rulings on Traceability Obligation: The
German judiciary introduced the traceability obliga-
tion in decisions issued on May 17, 1981, in two cases
concerning a pesticide used for spraying apple trees.
According to this obligation, the producer remains
responsible for monitoring the product post-market,
ensuring oversight in light of scientific and technical
advancements at both national and international lev-
els. See Abdel-Moati Khayal M.-S. (2003). Liability for
Defective Products and Development Risks, (1% Ed.).
Cairo: Arabic Renaissance Publishing House. p. 53.
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10% states: “The precautionary principle obliges
that the absence of current technologies, due to
the state of scientific and technical knowledge,
should not delay the implementation of cost-ef-
fective, proportionate measures to prevent sig-
nificant environmental damage”. This principle,
although primarily applied in environmental
protection contexts in Algeria, has broader im-
plications in product safety under French law.
This traceability obligation compels man-
ufacturers to keep track of their products
post-market in light of evolving scientific and
technical information that may reveal new risks.
The Algerian legislator provides a comprehen-
sive definition of traceability in Article 5 of Exec-
utive Decree No. 12-203,° which states: “Trace-
ability is the process that enables the tracking of
a product’s movement through production, pack-
aging, and importation, while also identifying the
producer, importer, intermediaries in distribution,
and final purchasers through documentation”. In
the service sector, traceability is similarly defined
as “the documentation of each stage of service
provision for the consumer benefiting from it”.

2.2.2. The Traceability Obligation
in French Lawtainable Urban
Planning Results
The approach of the French legislator to the
traceability obligation can be understood in
two distinct stages:
e Pre-2004 amendments under Law No. 98-
389 addressing defective products.
e Post-2004 amendments to the French
Civil Code.”

29 Law No. 03-10 (2003). On environmental protec-
tion within the framework of sustainable develop-
ment. Sec. 43. <https://www.joradp.dz/FTP/JO-AR-
ABE/2003/A2003043.pdf?znjo=43> [Lass access:
12/12/2024].

30 Executive Decree No. 12-203 (2012). Concerning
the Rules Applied to Products. Official journal. Sec.
28. <https://www.joradp.dz/FTP/JO-ARABE/2012/
A2012028.pdf?znjo=28> [Lass access: 12/12/2024].

31 Law No. 2004-1343 (2004). On the Simplification of
Law. Official Journal of the French Republic (J.O.R.F),
Sec. 278. <https://www.legifrance.gouv.fr/loda/id/
JORFTEXT000000256180> [Lass access: 12/12/2024].

A. Traceability Obligation under Law No. 98-389
on Defective Products

Law No. 98-389 established an early form
of the traceability obligation in Article 1386-12,
paragraph 2, stipulating that “the producer can-
not invoke the exemptions provided in para-
graphs 4 and 5 of Article 11 if, despite the defect
becoming evident within ten years of the prod-
uct’s entry to the market, the producer fails to im-
plement necessary preventive measures against
potential harm”. This provision mandates that
manufacturers take all reasonable measures to
avert risks emerging from their products once re-
leased into circulation, particularly when evolv-
ing scientific and technical knowledge reveals
defects that were initially undetectable.

B. Traceability Obligation Post-2004
Amendments

Significant revisions were made to Article
1386-12 through Law No. 04-1343, enacted on
December 9, 2004, which repealed the specific
traceability clause in paragraph 2. In its place, a
regulatory mandate under Article 221-1-2 of the
French Consumer Code, established by Ordi-
nance No. 2004-670%, now governs traceability
obligations. Article L. 221-1-2 of the Consumer
Code provides that:

“Producers, importers, and service providers
must make available to consumers all necessary
information to avoid potential risks associated
with the consumption and/or use of the product
or service throughout its normal or reasonably
expected lifespan. In this regard, they are ob-
ligated to implement measures commensurate
with the characteristics of the goods or services
they provide, specifically to:

e Identify risks associated with their prod-

ucts or services upon entry to the market
or during usage;

32 Decree No. 2004-670 (2004). Transposing Directive
2001/95/EC on the general safety of products and
adapting national legislation to Community law in the
field of product safety and conformity, Official Jour-
nal of the French Republic. Sec. 159 <https://www.
legifrance.gouv.fr/loda/id/JORFTEXT000000256180>
[Lass access: 12/12/2024].
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e Undertake preventive actions to mitigate
these risks, including product recalls,
issuing effective consumer warnings,
retrieving products from consumers, or
suspending services as necessary”.

This mandate, known as the obligation of
traceability (obligation de tragabilité), entails
the systematic tracking of a product’s lifecycle,
from initial production to final consumer use,
to ensure that any newly identified risks are
promptly managed.®

German jurisprudence also emphasizes the
ongoing nature of the traceability obligation,
indicating that it does not conclude after a fixed
period post-distribution. German law requires
that manufacturers continually monitor their
products, even post-marketing, to keep abreast
of technological advancements in their sec-
tor. This comprehensive duty includes alerting
consumers about potential risks from defective
products and, in certain cases, removing prod-
ucts from the market or monitoring them to
control risks.3

Thus, the traceability obligation detailed in
the French Consumer Code offers a more ex-
pansive approach than that previously outlined
in the Civil Code, covering all potential risks,
whether stemming from scientific advance-
ments or other sources.

CONCLUSION

This study elucidates that the invocation of
scientific development risks serves as a con-
temporary defensive strategy for manufactur-
ers to eschew their civil liability. There remains,
however, a significant contention regarding
the appropriateness of scientific development
risks as a valid basis for absolving civil liabil-
ity. A faction within the scholarly community

33 Khamis, S., ibid. p. 153.

34 Rivasi, M. (2000, Oct. 19). Information Report No.
2669 on the European Commission Green Paper on
Civil Liability for Defective Products. Submitted to the
President of the National Assembly. p. 96. <https://
www.assemblee-nationale.fr/europe/rap-info/i2669.
pdf > [Lass access: 12/12/2024].

supports this recognition, advocating that fail-
ure to acknowledge such risks stifles scientific
progress and industrial innovation. They argue
that the absence of this defense translates into
manufacturers bearing prohibitive costs relat-
ed to compensations and insurance premiums
for unforeseeable risks, potentially stymieing
industrial development.

Conversely, the application of this defense is
not absolute, as manufacturers cannot employ
it in exceptional cases, notably with products
inherently linked to the human body. Addition-
ally, manufacturers are obligated to maintain
vigilance over their products once they enter the
market, adhering to the traceability obligation.

Recommendations and Suggestions: It is
proposed to establish compensation funds
aimed at providing redress for victims of defec-
tive products, especially when subsequent sci-
entific advancements post-market reveal that
these products lack requisite safety features.

In summation, while Algerian legislation
has not yet explicitly acknowledged scientific
development risks as a viable ground for civil
liability exemption—unlike comparative juris-
dictions that have codified it among specific
exculpatory causes—there is a pressing need
for legislative integration. The Algerian legisla-
tor should incorporate scientific development
risks as a formal exemption within product li-
ability rules, supplemented by additional pro-
visions that elucidate Articles 140 bis and 140
bis 1. Furthermore, it is imperative to introduce
legislative measures aimed at addressing the
complexities introduced by scientific develop-
ment risks.
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ABSTRACT

The enforcement of a legally valid court decision is the right of the
person who has restored his violated right through the court, and the
enforcement of this right by the interested person (creditor) through
coercion (registration of the property right in the public register) also
requires a new court decision. Court proceedings and judicial practice
have long known the legal interest of the party and the claim of ap-
propriation based on this interest, at which time the interested party
applies to the court with the request for forced registration of the de-
fendant as the owner of the item, and this happens in the case when
the person (the true debtor) avoids registering his ownership right
with the Civil Registry Office in the National Public Registry Agency.
Employees of administrative authorities often do not investigate cer-
tain circumstances in administrative proceedings, which in themselves
violate the rights of individual persons, and this leads to provoking
disputes in Georgian courts, which are sometimes fairly or sometimes
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unfairly carried out against the circle of persons
whose constitutionally recognized rights have
been violated. The purpose of this article is to
develop critical thinking in the reader based on
a specific court decision so that he or she can
conduct a broad analysis of the content of the
court’s decision that has entered into legal force
and the features of its execution.

KEYWORDS: Non-debtor owner, Creditor, Public
Registry

INTRODUCTION

N.P. filed a civil lawsuit in the Thilisi City
Court. The subject of the dispute was recog-
nition as the owner of the immovable object,
invalidation of the mortgage agreement, and
cancellation of the enforcement document by
the notary. The lawsuit was based on the crimi-
nal verdict according to which the following cir-
cumstances were established: J.B. using a fake
power of attorney in the National Public Regis-
try Agency, N.P,, self-registration of the owned
immovable object and then loading it with the
right of a mortgage in favor of the creditor!

After the end of the dispute, N.P's right of
ownership was restored to the disputed real
estate, however, based on the fact that Articles
312 and 185 of the Civil Code of Georgia serve to
protect the interests of the bona fide purchaser,
N.P’s right of mortgage remained on the prop-
erty in favor of the creditor.?

Based on the fact that N.P. was not a real
debtor and the loss of his property rights re-
sulted from an illegal decision of the public reg-
istry, N.P. filed an administrative lawsuit in the
Administrative Affairs Board of the Thilisi City
Court, with a request to impose material damag-
es against the defendant — administrative body.?

1 Thilisi City Court. (2017, May 31). Judgment on the
criminal case, N 1/630-17.

2 Thilisi Court of Appeal, Civil Affairs Chamber. (2019,
April 15). Decision, N 2b/298-18.

3 Thilisi City Court, Administrative Affairs Board. (2021,
September 21). Decision, N 3/4312-20.

ADMINISTRATIVE CLAIM AGAINST
THE LEPL NATIONAL AGENCY

OF PUBLIC REGISTRY FOR THE
IMPOSITION OF COMPENSATION
FOR DAMAGES

During the dispute between N.P. and the
National Agency of Public Registry, the creditor
applied to the National Public Registry Agency
and demanded the enforcement of the claim
settled by N.P. in the civil dispute. As we men-
tioned in the introductory part, the lawsuit of
N.P. was partially satisfied, namely in the part
of the owner’s certificate, although N.P. did not
register this right in the public registry agency.
The creditor indicated in his statement that his
legal interest was the sale of the mortgaged real
estate,* although based on the fact that N.P’s
mortgaged immovable property was not regis-
tered, for this reason, the enforcement proceed-
ings could not continue, which hindered the
enforcement process. The creditor submitted a
legally binding decision to the public register,
according to one of the clauses of which N.P.
was known as the owner, however, as you know,
the creditor did not have a writ of execution
and was not authorized to execute such a deci-
sion for one simple reason: N.P!s claim related
to recognition of the real estate as its owner,
the creditor was not a party in this dispute.

REVIEW OF THE COURT DECISION
RELATED TO THE FORCED
EXECUTION OF THE DECISION
THAT ENTERED INTO LEGAL
FORCE BY THE LEPL NATIONAL
AGENCY OF PUBLIC REGISTRY

The National Agency of the Public Register,
without considering N.P’s legal interest, against
his will, registered the right of ownership and
issued the relevant extract. After that, the en-
forcement proceedings were resumed. N.P. filed
an administrative lawsuit in the Thilisi City Court

4 Thilisi City Court, Civil Affairs Board. (2017, November
30). Decision, N 2/15811-17.
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and demanded the annulment of the individual
administrative-legal act, according to which the
property right was registered in his name with-
out showing his will. The lawsuit was based on
several circumstances, namely:

The first and second parts of Article 95° of
the General Administrative Code of Georgia -
“Participation of interested parties in adminis-
trative proceedings”:

1. The administrative body has the right
to involve the interested party in the
administrative proceedings based on
his request, and in the case defined
by the law, he is obliged to ensure his
participation in the administrative
proceedings;

2. The administrative body is obliged to in-
form the interested party about the initi-
ation of administrative proceedings if an
individual administrative-legal act may
worsen his legal situation and to ensure
his participation in the administrative
proceedings.

In the case under consideration, it is estab-
lished that the creditor applied to the National
Agency of Public Registry and requested N.P's
registration as the owner; the administrative
body started administrative proceedings based
on this application. It is obvious and indisput-
able that according to Article 95 of the General
Administrative Code of Georgia, the most ac-
countable person in this administrative pro-
ceeding - N.P. was invited to the discussion. It
should have been, however, that the National
Agency of Public Registry violated the norms of
the above-mentioned article and decided com-
pulsory, without N.P’s participation.

The first and second parts of Article 96° of
the General Administrative Code of Georgia -
“Investigation of the circumstances of the case”:

1. During the administrative proceedings,
the administrative body is obliged to in-
vestigate all the circumstances that are
important for the case and to decide

5 Article 95 of the General Administrative Code of Geor-
gia.
6 Ibid., Article 96.

based on the evaluation and mutual rec-
onciliation of these circumstances;

2. Itis not allowed to base the issuance of

an individual administrative-legal act on
a circumstance or fact that has not been
investigated by the administrative body
in accordance with the law.

Based on the above, it is unequivocally con-
firmed that during the lawsuit proceedings, the
creditor was not a party to the claim for the
restoration of ownership rights. Based on the
above, the legally binding decision of the Thilisi
City Court and the writ of execution were not
issued to the creditor. The party interested in
the execution of the said request is N.P,, based
on whose request a legally binding decision
and an enforcement document will be issued.
It is N.P. The person who, based on the exist-
ing legal situation, has the right to demand the
execution of a legally effective decision within
the time specified by the legislation and by co-
ercion between them.

JUDICIAL PRACTICE

Georgian litigation and court practice have
long known the legal interest of the party and
the claim based on this interest (attribution),
where the interested party applies to the court
with the request to register the defendant as
the forced owner of the item. To substantiate
this reasoning, we will refer to the practice of
the Supreme Court of Georgia,” Case N As-1154-
1299-08 (subject of clarification): Obligation to
register property rights in the public register.
The mentioned decision is a clear example of
how the creditor should act to register the N.P's
defective real estate. The creditor is obliged to
file a claim in the Thilisi City Court and justify
his legal interest in the Registration of the real
estate in his name.

7 Nachkebia, A. (2000-2013). Definitions of civil legal
norms in the practice of the Supreme Court (Case N
As-1154-1299-08, Vol., p. 111).
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SUBSTANTIATION OF
THE DECISION OF THE
ADMINISTRATIVE COURT

The court of first instance did not satisfy
N.P/s administrative lawsuit, and the aforemen-
tioned was substantiated by the fact that the
civil decision submitted for registration was le-
gally binding, and the legally binding decision
is binding on the entire territory of the country,
and it must be enforced, although the panel ig-
nored the fact that the legally binding decision
was submitted by an unauthorized person, who,
as already mentioned above, did not represent
a party in that civil dispute.®

ENFORCEMENT WRIT AND
THE ESSENCE OF THE
ATTRIBUTIVE CLAIM

Given that in this article, we are talking
about the registration of property rights, it is
necessary to correctly explain the essence of
the writ of execution and its need at the stage
of registration. Immediately after the legally
effective decision in favor of the plaintiff, the
person can receive a copy of the same decision
certified with a seal and an enforcement sheet,
which is the resolution part of the same deci-
sion, in which it is unequivocally indicated in
what part the person’s claim requirements were
satisfied. By submitting the two above-men-
tioned documents, and based on the relevant
application, the National Agency of the Public
Registry, starts administrative proceedings, af-
ter which it approves or rejects the application
of the person. It should be noted that if the
claimant has recovered his damaged property
right by the force of the court, the enforcement
of this decision is only the right of the claim-
ant and not of any other third party. If the third
“interested person” believes that his right is
violated by the non-enforcement of the legal-
ly effective decision (the enforcement process

8 Administrative Affairs Board of the Thilisi City Court.
(2023, March 2). Decision No. 3/6202-21.

is suspended, and he cannot meet his require-
ments), then he must request the assignment
of the ownership right to the non-debtor own-
er with an independent lawsuit to indicate his
legal interest as well. The attributed lawsuit is
also called an enforcement lawsuit,® since the
court decision issued in connection with it is
the basis for issuing a writ of execution and can
be enforced if the defendant does not volun-
tarily fulfill the obligations imposed on him by
the court. For example, the debtor has a debt
to a creditor that he does not pay, the debtor
inherits real estate, which he does not register
because he believes that the creditor will make
it enforceable as soon as it becomes a civil
turnover. If the creditor finds out about the ex-
istence of the inheritance certificate, does the
creditor have the right to bypass the court and
register the inheritance property in the name of
the debtor by applying the registration author-
ity? In this case, the creditor is obliged to file
a claim in court and demand the obligation to
register the right of ownership and to indicate
the existence of his overdue claims against the
debtor as a legal interest was not a personal
debtor of the creditor, and that is why the court
had to judge whether the National Agency of
the Public Registry of Public Registry had the
right to carry out this type of registration, es-
pecially at a time when the National Agency of
Public Registry represented the defendant in a
dispute over compensation for damages initi-
ated by N.P.

CONCLUSION

In conclusion, | would like to mention that
the National Agency of Public Registry of Geor-
gia under the Ministry of Justice of Georgia can-
not fulfill the fundamental tasks assigned to it.
The Ministry of Justice of Georgia is the guar-
antee of legal security in our state; it is obliged
to correctly reflect the rights recognized by the

9 Kurdadze, Sh., Khunashvili, N. (2015). Civil Procedural
Law of Georgia, Second Completed and Revised Edi-
tion, “Meridian” Publishing House, p. 355.
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constitution in its actions, which is a necessary Chamber of Administrative Affairs are very care-
condition in a democratic state. There are posi- fully and thoughtfully considering administra-
tive signs in the Georgian judicial system in this tive disputes, which is welcomed.

regard since individual judges appointed to the
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960390b0h9H0, bgenddmgobgenn oam30Mh0, boowgmzohm donkm
,, 02600009 00 JoGHboMMYdN ", bogotr039c0m

JobOMAJO0

3o06mbongMm domadn dgbymo LabodsMmEM goyby39hnmadnb dMb-
Moo bEMMY 08 30M0bL JRMYdY, MMIgMIs3 LoabsdsMmommmb 39d39-
m000) 30L0 IMM39YM0 JRMHOS d0EaNbs, bmmmm snbhgmgbydymon
30M0bL (3MmgodmmMab) Bogm 88 Jx8Mgdnb ndymydab gdoom sobMmymgds
(bagamm MygbhMmIn Lo3YMMmYdAL JBWYdAL smMaibss), sbg3g, bagnmm-
900L sbom LobOFsMMEMM oabyYy3ghnmadsL. Labodommnmmb badsMmmo-
mBomAmM9ds o Labodamommmm 3MagdHngs NN babns 0EbmoL dbomab
nyMooym 0b®gmgbLb o o3 0bHgMmabob Loxryxd3zgmMd) oRYIbgoM
90390369000 LaMAYED, My EMMLLE aNbhHMaLydYmn dboMmg dndo-
Mma3L LabLdsMEML ydMog bn3mMdb szezdnMmgdnm dmM3sbybob ndy-
mgo00 39Ld3xMMyE MggnbHMoEnnb Immbmzgbom, gb 30 nbgm dgdmbzg-
3090 bg0s, MmEgbsi 30M0 (65930mMn dM35m™Y) M3L sMnEgob dobo
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LO3gMMxO0L JBWgo0L MYgobhHMeEnsb bLN3
Logamm MmggbhMob gMmzbym Losggbdman.
0030b0bHMo3g0gmo MMZIbML MobsddMmMAT-
o0 bdnMsm oM 0339396 3oM3399M 3o-
M9dmMg090L dEInbobHMENY BoMIMYddon,
Mo3 0030000300 (9M3gYM 30MMS JRMY-
0900L mobogL, gb 30 063930 Jommym Labodo-
Mommyodo ©s30L 3MmzmEnMmydsL, MeE bob
LOBMONSBIE o bab YLodsMmmnmme LfMy-
m@EY0s 03 3oMmo 6Mab dndomom, MMIgMmo3
3MbL DY  smNaMydyMmo  PRMYdg00
©o9Mm300. 08 bhohnob dndob0s 3MB3MhHY-
o0 babodomnmb gowsbyzghomgdab do-
bgz00 830mb39mbL 3Madnggmo sBMM3b90s
Aodmyyomndmb, Mams 356 oMmomm sbando
3993900mb LobodommMmb 3obmbngMm dogmo-
do d9bymo gooby3zgdomgdob dnbsoMmb o
90L0 dLbMYMYO0L M30Lx07xMx0900.

LJI3336dM LOOY3IBN: dMBTIMZOMY
Jd9LogymMy, 3Mgahmma, bogoMmm MygbhMmo

ddba3dal®0

06.8.-0 Lodmgomogm LoMmAgmo smdMms
000mobob bogomagm bobodsMmmngmdn. -
300 LgebL BoMIMOExbo: ydMmagn Bngmnb
09LV390M9E dMNaMYdy, 03MMY30L bomdga-
Mago0b domoma 36Mds o bmpamaygbob
9096 LodOLMYMYOM BYMEOb goygadgos. bo-
MmAgemo 9x3ndbgdmes Lobbenab LodomMmeab
3960A9bL, MMAmMNL d0bg30M03 oE3500-
o0 0ym d9090930 goMmgadmgogdn: 5.0.-0 yomon
906monmmOonb godmygbgdnm bLogomm Mg-
abhmob gMmm3bm Losggbhmdn Imobnby
0.33.-b LO3YMYdsdn 3MLYOYMN ydMmagn bo-
30000 00300 M03%9 MyanLbHMENY, bmenm dg-
dwgma, 3Mgohmmob LoboamMagomme, n3m-
09300 3BWMxo0m shH30MM3y'.

©o30L obMymagdob 8903 6.3.-3 Lo-
390009000 383mM90s 300a06s Loezm dMo3
dmbgoody, 0yd3s, 0Joeb godmawnbomy,

1 0damobol bogomogm Lobsdsmorenm. (2017, 31
9o0L0). 3565h960 Lobbanals bLsdsmoranols by9d9%9, N
1/630-17.

Mmm3d bogommzgmmbL bodmgomagm 3mwgqdLbab
312-9 ©@o 185-5 dybwmydn 39000mboboobog-
Mo d9ddgbab nbHgMabgdob aE3sLb gadboby-
909, 6.3.-L LO3YMY000g aMmAs N3MMY30L
JIRmMygds 3Mgoohmmab bobomMmggdmm?.
0Joob godmdnbomy, M3 6.3. oM Bo-
MIMoagbs bodmznem dmzomgb, bmem
d0bo LOZYMMYO0L JRWGOOL EV3MB3S Go-
dmnb300 Logomm MygbBHMmOL P30bMbm goo-
B6y39homgded, 6.8.-0 oInbobhHMoEgoymo
bomAgMo sdMmy MOnEOLOL Lodomogm bo-
LodomoMb  dETnbobdHMmogogm Logdgmo
3Mmaanadn, dm3sbyby sdnbabdMmognymo
mM3obmb dndoMmm dodhgMmoomymo H0sbob
000D MoMY00L o3nbMmgdnb dmmbm3zboo?3.

1. 00@3060LOMABOIT0N
LAMAICMO LLO3 LS
JJLOMAOL IMM36ICM0
baIBd3EOML 6060003MJ
®0960bL I63BHCIIMIBNOL
©a30bMIdNL 3aMOIbM3600)

6.33.-Lod O bogamm MxabHMmob gMmzbymo
LdggbdH™ML dmMoL Eo30L dndnboMmgmodn-
LoL, 3MgodmMmTs LLO3 Logamm MygbhHmob
9Mm369m LYV3abHML gobEboadom Tndo-
Moo o dmombm3zgs 6.03.-b BngM Ladmgomagm
©o3000 y3daymaxanmydgmon bomAgmab om-
bMYMyds. MmgmmE dgbogzom Bobomdn om3-
603690, 6.3.-b bomAgmo BoboemdmMng ngbo
©3305YyMBOMIOYM™0*, 39MIME: 3gbs3ynMo©
36monb bobogdn, mydEs o3 JBRWmdab MYg-
30LbHMOENy 6.3.-b Logoamm MYgbdHEmOL bLoo-
396hMmdn oM 39dmbs gabbmMmEngmydymo.
3Mgonhmmo 00300 gobEbogdedn Jmomyod-
o, Mm3 dab nyMooym 0bhgmgbL BomIm-
30039600 03mmy300 o®3nMmymo ydmozo

2 nodomobolb bosdgmogom Labosdsmomem, Lodmgs-
mogdm bogdggdal 3smo@es. (2019, 15 s3Mawn). go-
©ofy379na9ds, N 20/298-18.

3 0nodomobol  Lajomogm  Labsdshorgnm,  scdo-
BobEmogoym Lsgdggdol  3manggns. (2021, 21
L33 G80d3M0). gosfy3rdnads, N 3/4312-20.

4 nodamobolb Logomosgm Labsdsorgm, Lodmgomo-
Jdm Logddggdal 3megans. (2017, 30 bmydogma). go-
©sfy399nam9ds, N 2/15811-17.
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6030000 MgomadoEny, M7Y3Es, 0J0ESb godm-
dnbomy, Mm3 b6.3. oM aMmyagnbhHmomgds
03Mm093000 oM3nMmnym ydme3 bogzmb, o3
90990000 LoombMmMymMgom BoMIMYgds 39moMm
3MdgmadmEs, Mo bgmb dmoEs omb-
Mmymgdnb 3MmEgLbL. 3Magodmmads Logomm
M9gbhM3n BoMmoanbs 3obmbogm domodon
dgbymo goobyzahomygods, MmAmab ghm-g-
Mmoo 3369dhHob dobgznm 6.3. FgbogymMy
nym 3bmodoma, ydgs, MmgmmE dmagbLybg-
0001, 3MgEodmmbL oM 3JmbEs LasmbMymy-
oM ®IYIMEMo s oM aym y@mygosdmbomo

00339M0 goobyzghnmads smgbMmymgdnby
9hmo yoMmogmm 30d9d0m - 6.3.-bL LaboMmAg-

om dmnbmgbs, MmMIgmoE gbgdmes ydmegn
B603mob 8oL gLo3xNMgE 36MOLL, 98 3000
3Mgondmmo dbomg oM gobmoo.

2. bLO3 bASAIM(M BMIALOMAOL
JdmM36JM0 boaadbOMb

d0Jtn 3u6MBN3M dal™adl
dadbId0) 80@16933MNOCIBNOL
0dJdM3600 ICLMICIBdALOI6
©0403300 3630 babadomOICN(
80@06933003s60b 308MbOCM30

bL3 Logamm MYqabHMmoL 9MmM3zbymads Lo-
0396m3 6.3.-L oyMooymo 0b®HgmMgboL
390033mnbB0byd0m goMmgdg, dobo 6300L bLo-
606000m393ME LOZNNMYONL JBRWIGOS -
3M9g30bhMoMs Fob o gobEo dgbadodnbo
0dmbobgMma. 030L d9993 LsMbMYWMgOM Bo-
MIM90s3 gobobmeo. 6.3.-0 vTnbabHMaEn-
Jmo bomAgamo sodms Mmd0mabob bogjomogm
LobodoMmmmmdn o dMmombm3zs nbN3z0EYS-
™yM0 3dnbabdHMmognymo bodomnmgdMmagzn
0JH0L domnmyE 36mMoY, MMImnbL dnbg3n-
0o 9nbo 6900L godmybodozo dmbs dnb
LobymMBy LO3mxMMYdab yxEydab MygobhM-
30o. bomhAgmo guydbgomEs MAENbnadg go-
M99m9osL, 3gMmdme: bodommzgmmb DMZs0
030b0bHM30™mo 3MmEagLbob 95-5 dgbanab
30M39m0 s dgmmg Baboma®, ,,o0bhgMmgLy-

5 Logomozgammb Bmagon sdnbabEMsgoymo 3m-
3990, 95-5 8ybamoa. (2023). 35dmAExdanmos ,0mbs
35mB5%, 4. mdogmabo.

0o dboMmab dmbBobomgmods sdnbabhMmo-
30y 6omMamgodsdn”
1. 030b60bHMogogmo mmMmaabm Jxumg-
00dmbons  dEdnbabpMmogoym  Bo-
MImM900dn AdddsL anbhgMmagbgdymo
dboMmg dobo dmmbmzbob bLoxwydzgm-
99, bmmm 356mbom gobLodmzmMym
0900b393000 39M@OMNy  JvMY6-
39amymb dnbo dmbobomgmos o@don-
BobhMogny BoMImydsdo;
2. 530b60bHMOE3OMo MMZSbm gomg-
0ymns  ddnbob@mMmogoymo BoMIm-
900L  obygonb dgbobgd sEbmMOML
©a0bhHgMmgbgdym TdboMgb, ™y 0bo-
300070mMyM0 ddnbobHMagogmo Lo-
dommmaomozn  ogdhoo  dgndmgods
3990Mqbab dobo LodsMOEMydMagzgn
dogmdomgmoy, o 3PvMmybzgmymb
dobo dmbosbomgmds dTnbabHMaEn-
Jm BomAmgdodon.
3obLobomggm F9dmbzgzedn ©oaabo-
oy, M3 3Mgoobhmmds gobEboydnm To-
9o Logomm MYgbdHMab gMm36 e bosgyg-
BHmML s dmombmazs ydMmog Jmbgdsdy 6.03.-b
99Lo3x00Mg MY3nLHMIENY. dTNbabHMEN-
Jmdo mMZsbma 038 gobEbogdnb boxydzgm-
%9 ©onbym sInbobhMmogogmo BoMImy-
00. 0039Md o Yd3My, MmI Lodommzgmmb
BdmMgon sdnbobhmognymo 3mwgjbob 95-9
dybob d0obyznm o3 sINbobHMOEGOYM
BoMmIMndodn y39madg 9630Mndgobobgzn o
3obbogmgzodn dmLL63930 @aNbHYMaLYOYMN
30M0 6.03. 3600 ymxyzomaym, mydge bogsmm
M99LHMoL gMmM3zbymas LLVgabhMI VsMM-
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ABSTRACT

The presented article represents an attempt to assess the pos-
sibility and perspectives of considering Al-generated works as art-
works and objects of museum exhibitions in the European Union.
The purpose of the work is to assess whether Al-generated works
can be recognized as artwork and if such works can be placed at
museums or, on the contrary, if museums are eligible to exhibit
and protect works that do not match the definition of the artwork.

For the purposes of the article, legal definitions of the artwork
and Al are primarily explored to detect possible authorship and
legal subjectivity of the artificial intelligence. Accordingly, the next
core topic of discussion is the capacity of museums to maintain
ai-generated works explored from the perspective of the defini-
tion and purpose of museums as institutions.

The article contains reasoning and assumptions regarding pos-
sible scenarios of the authorship of Al and prognoses about await-
ed legal challenges in the near future. Not all questions raised by
the author are met with unambiguous answers, and they are left
open for discussion until further development of legal frameworks
and case law acquires a certain direction.
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INTRODUCTION

The development of Artificial Intelligence
(Al) and the dynamic of increasing the realis-
tic character of artworks created using Al gives
the basis to expect that besides obtaining pop-
ularity among lovers of reproductions, in the
nearest future, the issue of considering Al-gen-
erated works as artworks will become a topic of
frequent discussions. Consequently, the discus-
sion about the legal and ethical aspects of ex-
hibiting such works acquires further relevance.
This issue can be especially vulnerable for the
museums and galleries, as they set their rep-
utation at risk in case of providing wrong data
about the legal status of the item and related
copyright, and such actions may also contradict
their essential objectives.

The article is drafted based on the hypothe-
sis that Al-generated works should not be con-
sidered artworks, accordingly, they should not
be objects of the same legal protection and not
safeguarded by the museums.

The presented article aims to explore the
challenges of detecting the legal nature of
Al-generated works to draft effective recom-
mendations based on the Common European
legal framework for museums to tackle the
challenge efficiently. Accordingly, the final prod-
uct will serve as material for further scientific
research and as a guideline for corresponding
art institutions or lawyers in the field.

The article will primarily concentrate on
doctrinal methods of research, especially on
exploring the caselaw of the Court of Justice of
the European Union (CJEU) and corresponding
legal frameworks or policy documents. Besides,
the methods of analysis and synthesis will also
be applied to draft some assumptions and rec-
ommendations. Additionally, comparative anal-
ysis will serve for a diverse and comprehensive
exploration of the topic.

1. Al AS SUBJECT OF LAW
REGARDING COPYRIGHT

Detection of the legal status of Al-generat-
ed works is directly connected to defining the
legal notion of the artwork itself and the prob-
ability of considering Al as the subject of legal
transactions.

1.1. The Notion of Art and
Artwork in the EU

Defining the legal notion of the artwork and
artis a key pre-step of effective detection of the
legal status of the creator of the artwork. The
terms “art” and “artwork” do not have universal
legal definitions in the EU, but their essence can
be detected in various legal acts. For example
(f.e.), the early Directive 2001/84/EC under the
term “original work of art” considers works of
graphic or plastic art such as pictures, collages,
paintings, drawings, engravings, prints, litho-
graphs, sculptures, tapestries, ceramics, glass-
ware, and photographs, provided they are made
by the artist himself or are copies considered
to be original works of art! The same direc-
tive also defines that those copies of works of
art covered by this Directive, which have been
made in limited numbers by the artist himself
or under his authority, shall be considered to
be original works of art for the purposes of this
Directive. Such copies will normally have been
numbered, signed, or otherwise duly authorized
by the artist.?

It is worth noting that Directive 2001/29
also admits and protects reproduction rights
but considers works created by human authors
under the field of protection (“Member States
shall provide for the exclusive right to autho-
rize or prohibit direct or indirect, temporary or
permanent reproduction by any means and in

1 European Parliament & Council. (2001). Directive
2001/84/EC of the European Parliament and of the
Council of 27 September 2001 on the Resale Right for
the Benefit of the Author of an Original Work of Art,
EU, Article 2 (Clause 1).

2 Ibid, Art. 2, Cl. 2.
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any form, in whole or in part”... for participants
of the legal transaction described by the di-
rective),® and grants the authors with exclusive
rights related to the exhibition of their works
(Member States shall provide authors with the
exclusive right to authorize or prohibit any com-
munication to the public of their works, by wire
or wireless means, including the making avail-
able to the public of their works in such a way
that members of the public may access them
from a place and at a time individually chosen
by them (§1). Member States shall provide for
the exclusive right to authorize or prohibit the
making available to the public, by wire or wire-
less means, in such a way that members of the
public may access them from a place and at a
time individually chosen by them... (§2)).*

Artwork may also belong to the category of
cultural goods, as according to the Regulation
(EU) 2019/880, “cultural goods” means any item
which is of importance for archaeology, prehis-
tory, history, literature, art, or science (art. 2, cl.
1), particularly objects of artistic interest, such
as pictures, paintings and drawings produced
entirely by hand on any support and in any ma-
terial (excluding industrial designs and manu-
factured articles decorated by hand); original
works of statuary art and sculpture in any mate-
rial; original engravings, prints and lithographs;
original artistic assemblages and montages in
any material.’

The interesting reasoning is provided by
the CJEU in the judgment Infopaq Internation-
al A/S v. Danske Dagblades Forening, declaring
that “Copyright within the meaning of Article
2(a) of Directive 2001/29 is liable to apply only
in relation to a subject matter which is original
in the sense that it is its author’s intellectual

3 European Parliament & Council. (2001). Directive
2001/29/EC of the European Parliament and of the
Council of 22 May 2001 on the Harmonisation of Cer-
tain Aspects of Copyright and Related Rights in the In-
formation Society, EU, Art. 2.

4 Ibid, Art. 3, §§1-2.

5 European Parliament & Council. (2019). Regulation
2019/880 of the European Parliament and of the
Council of 17 April 2019 on the Introduction and the
Import of Cultural Goods, EU, Art. 2, Cl. 1 & Annex 1,

“u_n

cl. “g”.

creation. As regards the parts of a work, they
are protected by copyright since, as such, they
share the originality of the whole work. The
various parts of a work thus enjoy protection
under that provision, provided that they con-
tain elements which are the expression of the
intellectual creation of the author of the work”.°
The Court derived from the provisions of the
Berne Convention and mentioned that the pro-
tection of certain subject matters as artistic or
literary works presupposes that they are intel-
lectual creations.” According to the judgment,
the Berne Convention declares that the expres-
sion “literary and artistic works” shall include
every production in the literary, scientific, and
artistic domain, whatever may be the mode or
form of its expression, such as ... works of draw-
ing, painting, architecture, sculpture, engraving,
and lithography; photographic works to which
are assimilated works expressed by a process
analogous to photography; works of applied
art; illustrations, maps, plans, sketches and
three-dimensional works relative to geogra-
phy, topography, architecture or science.? Later,
in 2019, the court mentioned that the original
artworks reflect the personality of its author as
an expression of the author’s free and creative
choices.?

Some answers and interpretations can be
found in the relevant caselaw of the CJEU. In the
judgment Levola Hengelo BV v. Smilde Foods
BV. (2018), the court evolved reasoning that
two cumulative conditions must be satisfied for
subject matter to be classified as a work with-
in the meaning of Directive 2001/29 (§35). First,
the subject matter concerned must be original
in the sense that it is the author’s intellectual
creation... (§36), secondly, only something that
is the expression of the author’s intellectual

6 Court of Justice of the European Union. (2009, June
16). Infopaq International A/S v. Danske Dagblades
Forening, No. C-5/08, Summary of the Judgement, §1.

7 Ibid, §34.

8 Berne Convention for the Protection of Literary and
Artistic Works, Paris. (1971). Art. 2, § 1.
9 Court of Justice of the European Union. (2019, Sep-

tember 12). Cofemel — Sociedade de Vestudrio SA v
G-Star Raw CV, No. C-683/17, §30.
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creation may be classified as a ‘work’ within the
meaning of Directive 2001/29 (§37).°

Using creatures of technology by the authors
does not exclude them from the circle of art-
works. F.e., CJEU admits that a photograph may
be protected by copyright if it is the intellectual
creation of the author reflecting his personality
and expressing his free and creative choices in
the production of that photograph."

The identic approach is formed by the courts
of Common Law countries. F.e., in Case Thaler
v. Perlmutter, the District Court of Columbia
formed a reasoning that “Copyright is designed
to adapt with the times. Underlying that adapt-
ability, however, has been a consistent under-
standing that human creativity is the sine qua
non at the core of copyrightability, even as that
human creativity is channeled through new
tools or into new media... for example, the pho-
tographs amounted to copyrightable creations
of “authors,” despite issuing from a mechani-
cal device that merely reproduced an image of
what is in front of the device because the pho-
tographic result nonetheless “represent[ed]”
the “original intellectual conceptions of the
author” A camera may generate only a “me-
chanical reproduction” of a scene but does so
only after the photographer develops a “mental
conception” of the photograph, which is given
its final form by that photographer’s decisions
like “posing the [subject] in front of the camera,
selecting and arranging the costume, draper-
ies, and other various accessories in the said
photograph, arranging the subject to present
graceful outlines, arranging and disposing of
the light and shade, suggesting and evoking the
desired expression, and from such disposition,
arrangement, or representation” crafting the
overall image”"”?

10 Court of Justice of the European Union. (2018, No-
vember 13). Levola Hengelo BV v. Smilde Foods BV, No.
C-310/17, §§35-37.

11 Court of Justice of the European Union. (2018, August
7). Land Nordrhein-Westfalen v Dirk Renckhoff, No.
C-161/17, §14.

12 U.S. District Court for the District of Columbia. (2023,
August 18). Thaler v. PerImutter, No. 22-CV-384-1564-
BAH, p. 8.

High-presented legal notions define art and
artworks as a materialized expression of human
consciousness and feelings that can describe
the personal attitude of the artist to various as-
pects of social life.

The social value and function of the artwork
are wider than is prescribed by various legal
acts, and it is primarily determined by the pur-
pose and the main idea of the artwork that the
author aimed to express via the artwork direct-
ly or using allegories. In the “Manifesto on the
Freedom of Expression of Arts and Culture in
the Digital Era” it is mentioned that “..experts
and cultural professionals who hint at prob-
lems, spell out uncomfortable truths, speak the
unspoken and make the unseen visible - using
their artistic and cultural means and creating
spaces for societal debate within and beyond
the mainstream bodies of political discourse
and in social media”®

1.2. Al as a Potential Creator
of the Artwork

From the perspective of a comprehensive
analysis of the topic, the definition of Al is also
worth being distinguished. It can be found in
various legal acts. For example, the CoE Frame-
work Convention on Al and Human Rights and
Democracy and the Rule of Law defines an “ar-
tificial intelligence system” as a machine-based
system that, for explicit or implicit objectives,
infers, from the input it receives, how to gener-
ate outputs such as predictions, content, rec-
ommendations or decisions that may influence
physical or virtual environments”

Deriving from the legal notion of “artwork”,
the opportunity of considering Al as a creator
of the artwork practically equals zero, but such
a condition may be changed, as the existing le-
gal point of view is determined by various cir-

13 European Union. (2020). Manifesto on the Freedom of
Expression of Arts and Culture in the Digital Era, §3.

14 Council of Europe Framework Convention on Artificial
Intelligence and Human Rights, Democracy and the
Rule of Law, 2024, CETS 225, EU, Art. 2.
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cumstances, including the fact that the legal
notion of the “artwork” represents a tradition-
al, conservative approach formed in the era,
when gadgets could not have been believed
to be self-governing performers of some tasks.
Additionally, it can be affected by the extreme-
ly cautious attitude of the judiciary to restrain
from evolving such reasoning, where Al can be
described as a potential participant in legal
transactions.

However, an overview of legal history con-
tains epochs when different subjects or objects
were considered to be participants of legal
transactions or, on the contrary, excluded from
such a group. F.e., in the early development of
human society, objects and animals used to be
“found guilty” and sentenced to various pen-
alties, while representatives of certain class-
es of the society were considered to be equal
to things and deprived of their rights. Quite a
lot of such examples can be found in the legal
history of ancient Rome, Greece, Egypt, etc. On
the contrary, the development of economic re-
lations caused the creation of legal entities, but
such news was widely rejected by distinguished
representatives of legal society as they could
not imagine non-human beings as legal actors,
even though even Ulpian used to be an author
of the first concepts of legal entities in the IlI-
lIl centuries A.C., already used to write unions
like legal entities. Currently, legal entities rep-
resent almost full-fledged participants in le-
gal transactions and subjects of essential hu-
man rights according to their applicability. F.e.,
Sunday Times v. the United Kingdom was the
first case where the European Court of Human
Rights (ECHR) found a violation of the Freedom
of Expression (Art. 10) against the legal entity.
In later judgments, the Court referred to issues
of protecting dissemination systems, including
oral, printed form, radio broadcast, painting,
and other forms of expression.”

15 Mendel, T. (2016). Freedom of Expression: A Guide to
the Interpretation and Meaning of Article 10 of the Eu-
ropean Convention on Human Rights. P. 6; and Euro-
pean Court of Human Rights. (1979, April 26). Sunday
Times v. the United Kingdom, No. 6538/74, §§42-68.

Recognition of Al as a subject of law is more
challenging, especially when Al-governed ma-
chines in an existing form lack the component
of personality,® but besides the existence of
the uniform case law, the discussion about the
legal subject status of Al demonstrates grow-
ing interest from legal scientists. According to
one of the viewpoints detected in legal litera-
ture, ,personality is established when a legal
assumption is updated in reality as long as it
is foreseen in a general norm of law that de-
scribes a determined situation of fact where
the subject or undetermined person is, with the
purpose to individualize it as a holder of deter-
mined rights or certain obligations in a specific
juridical relationship”.

Besides, the modern challenge of discussing
Al-powered gadgets as “participants” of legal
transactions keeps being an upcoming topic of
discussion, some more circumstances may be
revealed to assess the possibility of declaring
Al as a potential creator of the artwork.

The uniform case law of the CJEU set the
tendency that an intellectual creation should
reflect the author’s personality (§88). So, the
author should be able to express his creative
abilities in the production of the work by mak-
ing free and creative choices (§89).”

Sofar, unless a unified caselaw develops clear
reasoning about possible scenarios of acknowl-
edging Al as a potential subject of law, evolving
an unambiguous hypothesis is quite difficult, es-
pecially if considering the point of view of var-
ious scientists, who highlight the impossibility
of the creation of fluent artificial intelligence, as
the essence intelligence cannot be understood

16 Adriano, E. A. Q. (2015). The Natural Person, Legal En-
tity or Juridical Person and Juridical Personality, Penn
State Journal of Law & International Affairs, 4(1). P.
384.

17 Court of Justice of the European Union. (2011, Decem-
ber 1). Eva-Maria Painer v. Standard VerlagsGmbH and
Others, No. C-145/10, §§87-89 with further reference
on Court of Justice of the European Union. (2011,
October 4). Football Association Premier League LTD
and Others v QC Leisure and Others (C-403/08) and
Karen Murphy v Media Protection Services Ltd, No.
C-429/08.
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completely® However, the modern approach is
reasonably different, and signs of possible rec-
ognition of Al as a subject of law are detected in
some legal provisions. Primarily should be dis-
tinguished two legal acts within the jurisdiction
of the EU they are the so-called Resolution on
Civil Law Rules of Robotics and the so-called Al
Act,” which was adopted recently. The first legal
act calls on the Commission to create a specific
legal status for robots that make autonomous
decisions or otherwise interact with third par-
ties independently. According to the act, the
European Parliament calls on the Commission,
when carrying out an impact assessment of its
future legislative instrument, to explore, ana-
lyze, and consider the implications of all pos-
sible legal solutions, such as creating a specific
legal status for robots in the long run, so that
at least the most sophisticated autonomous ro-
bots could be established as having the status of
electronic persons responsible for making good
any damage they may cause, and possibly ap-
plying electronic personality to cases where ro-
bots make autonomous decisions or otherwise
interact with third parties independently.® The
second and the newest international legal act is
the so-called Al Act, which represents a combi-
nation of several legal acts and creates a general
legal platform. According to the interview with
Secretary General of the Council of Europe Mar-
ija PejcCinovi¢, expectations towards the Al Act
are quite high as this should serve as the first
universal legal framework regulating the sphere.
According to the words of the Secretary Gener-

18 Davies, C. R. (2011). An Evolutionary Step in Intellectu-
al Property Rights — Artificial Intelligence and Intellec-
tual Property, Computer Law & Security Review, 27(6).
P.619.

19 Regulation 2024/1689 of the European Parliament
and of the Council of 13 June 2024 laying down Har-
monised Rules on Artificial Intelligence and Amending
Regulations (EC) No 300/2008, (EU) No 167/2013,
(EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139
and (EU) 2019/2144 and Directives 2014/90/EU, (EU)
2016/797 and (EU) 2020/1828 (Artificial Intelligence
Act) (Text with EEA relevance), EU. (2024].

20 European Parliament Resolution of 16 February 2017
with Recommendations to the Commission on Civ-
il Law Rules on Robotics (2015/2103(INL)), (2018/C
252/25), EU, (2017), §59, Cl. “f”.

al of the Council of Europe, “the text strikes the
right regulatory balance precisely because it has
benefitted from the input of governments and
experts, and industry and civil society... After its
adoption by the Committee of Ministers in the
coming weeks, countries from all over the world
will be eligible to join it and meet the high ethi-
cal standards it sets”?

Considering the arguments enumerated by
the courts and the specifics of the creation of
works by Al comes a legitimate expectation that
in the near future, the issue will acquire a more
problematic character. European Parliament’s
2020 Report on Al and Intellectual Property
Rights also admits that Al challenges the tradi-
tional understanding of artwork, and it may be
the object of further discussions.?

The supporters of declaring Al-generated
work as artwork may base their opinion on the
argument that creating objects by Al also needs
human participation, as humans are the ones
who draft a description of the product expected
from the Al-governed machine. In such a com-
position of the circumstances, Al creates a work
based on a human mindset.

The potential object of discussion may
become cases when Al with a certain level of
autonomy of the software generates a paint-
ing according to the instructions of a human.
Like the case with photography, when a man-
aging human can have a theoretical opportu-
nity to use software to administer the process
of generating works by Al. The question is how
the level of human involvement in the process
of forming the final work should be measured
and if such outcomes can be predicted by the
humans while forming the instructions for the
Al-powered gadget.

21 PejCinovi¢, M. (2024, March 15). Interview with
Secretary General of the Council of Europe. Artifi-
cial Intelligence, Human Rights, Democracy, and the
Rule of Law Framework Convention. Council of Eu-
rope <https://www.coe.int/en/web/artificial-intelli-
gence/-/artificial-intelligence-human-rights-democra-
cy-and-the-rule-of-law-framework-convention> [Last
access: 30.11.2024].

22 European Union. (2020). Report on intellectual prop-
erty rights for the development of artificial intelligence
technologies, Explanatory statement.
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The above-mentioned topic should also be
left open unless the corresponding political will
of developing such legal institutes becomes rel-
evant and the ability of humans to predict fea-
tures of Al-generated products can be assessed
by corresponding technical inspection. From
the perspective of museums, such theoretical
reasoning is less important at the moment but
represents an issue of raising relevance, so it is
worth mentioning.

2. CAPACITY OF THE
MUSEUMS TO EXHIBIT Al-
GENERATED WORKS

Finding solutions for modern legal problems
requires up-to-date solutions. Legislation may
lack the existence of provisions designed in a
manner that newly raised circumstances could
be foreseen. Such a situation is detected re-
garding the exhibition and protection of Al-gen-
erated works by the museums.

The existing legal framework of the EU does
not contain direct provisions referring to the
high-distinguished issue, but certain norms
could be interpreted regarding the question.

First of all, the term “museum” should be
defined because besides the traditional under-
standing of museums, so-called digital display
museums also do exist, and the concept of their
work is reasonably different from the classic
understanding. Such museums represent orga-
nizations that provide 2D or 3D shows for the
customers and display the works in digital real-
ity. As a rule, such museums exist independent-
ly, but the combinations of traditional and dig-
ital display museums are also quite frequent.

According to the definition of a museum
formed by the Museums Association in 1998,
“Museums enable people to explore collections
for inspiration, learning, and enjoyment. They
are institutions that collect, safeguard and make
accessible artifacts and specimens, which they
hold in trust for society”.? In 2022, the Interna-

23 EEIG EU Standard for Museums and Galleries, EU.
(2012).P. 1.

tional Council of Museums (ICOM) approved the
proposal for the new definition of a museum. It
defines that “A museum is a not-for-profit, per-
manent institution in the service of society that
researches, collects, conserves, interprets and
exhibits tangible and intangible heritage. Open
to the public, accessible, and inclusive, muse-
ums foster diversity and sustainability. They
operate and communicate ethically, profes-
sionally and with the participation of communi-
ties, offering varied experiences for education,
enjoyment, reflection and knowledge sharing”.?*
It deserves mentioning that ICOM was one of
the first organizations that raised an issue of
the need for a legal definition of a museum be-
cause that seemed relevant both from the per-
spectives of law and ethics.®

According to the definition and correspond-
ing legal framework, museums are eligible to
organize not only physical but also digital and
online exhibitions. Directive (EU) 2019/790, also
known as (the DSM Directive), states that “an
online content-sharing service provider shall
therefore obtain authorization from the right-
sholders referred to in Article 3(1) and (2) of Di-
rective 2001/29/EC, for instance by concluding
a licensing agreement, to communicate to the
public or make available to the public works
or other subject matter”.? The directive deter-
mines authorization of an online content-shar-
ing service provider as a mandatory part of
their activities. Such authorization can be done
in various ways, including by concluding a li-
censing agreement.”

24 Information on the official webpage of ICOM
<https://icom.museum/en/resources/stan-
dards-guidelines/museum-definition/> [Last access:
30.11.2024].

25 Cornu, M. (2020). Thinking of the Museum as a Legal
Category: What are the Issues Around Definition?
<https://www.icom-musees.fr/sites/default/files/
media/document/2020-05/Traduction%20Marie%20
Cornu_reluCLS.pdf> [Last access: 30.11.2024].

26 Directive 2019/790 of the European Parliament and
of the Council of 17 April 2019 on Copyright and Re-
lated Rights in the Digital Single Market and Amend-
ing Directives 96/9/EC and 2001/29/EC, (2019), EU,
Art. 17, §1.

27  lbid, Art. 17, §2.
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While discussing the purposes of museums,
two basic aspects should be distinguished: the
role of a museum in safeguarding artworks
and the mission of connecting society to art.
From the perspective of the second objective,
the opinion is that Al-generated works may be
placed in museums to serve as an attraction for
society and encourage them to see real master-
pieces of art. This kind of reasoning may seem
admissible, but it meets the ethical dilemma
and a threat of promoting works that do not
represent artworks, respectively, it contradicts
the fundamental purpose of the museum and
may lead to increasing interest in works that
miss the main component of the artwork - a
cultural value.

The issue of so-called Al museums also re-
quires attention, and it may be an object of
separate research, but the presented article
cannot fully bypass this topic. Despite having
similar names, so-called Al museums do not
necessarily describe identic institutions, ac-
cordingly, they do not necessarily serve the
same purpose and values as museums do. Du-
plication of terms in various legal relations with
different meanings is quite frequent, but such a
mix of terms should not lead society to misrep-
resentation.

To make an interim summary, museums, as
not-for-profit organizations, represent insti-
tutions first of all serving values. They are not
prohibited from using Al for achieving their pur-
poses, but in such a manner that it supports the
accomplishment of the main objectives of mu-
seums, not distancing from them.

CONCLUSION AND
RECOMMENDATIONS

The fundamental purpose of the museums
and museum-kind galleries should be formu-
lated based on the core characteristic feature
of ensuring the safety and accessibility of the
examples of cultural heritage, fine arts, and
distinguished creatures of contemporary art.
Respectively, derived from the legal, historical,

and social contest, museums represent insti-
tutions responsible for keeping the advanced
creatures of human creativity and granting so-
ciety access to such masterpieces.

The highly-discussed precedents and relat-
ed reasonings demonstrated that the allowance
of safeguarding and exhibiting artworks created
using artificial intelligence represents an issue
combining legal and ethical challenges.

As discussed in Chapter 1, the unified leg-
islative approach excludes the possibility of
authorship by the objects of law, including Al,
and such a point of view is shared by the courts
worldwide while interpreting the legal notion
of artwork.

However, the number of mentions in legis-
lation, official reports, and several precedents
where certain general reasonings leave space
for further expectations create an impression
that the attitude could be changed.

In the context of museums, so far, no legal
framework directly prohibits exhibiting art-
works created by Al if the corresponding infor-
mation is properly delivered to the target so-
ciety. Besides the fact that the universal legal
acts set legal frameworks for the museums, the
EU member states keep the right to design fur-
ther local regulations, but they should not con-
tradict international standards.

In such a configuration of legal provisions
and related legitimate interest towards mu-
seums, so far, | consider that the conservative
approach should be supported, at least unless
the legal definition of the artwork gets modi-
fied and Al-made products appear in the circle
of artworks and fruits of intellectual property.

Additionally, the specifics of the creation
of the artworks and specific characteristics of
products made by the Al should be highlighted.
The artwork itself represents a fruit of human
creativity; itis a unique product, and even in the
case of re-production, it keeps its unique char-
acter, as reproduction is also a visual demon-
stration of the creator’s mind.

The Al-generated products should be con-
sidered as items of serial production with an
option of making exact copies, so unless a work
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is a single item and done by human engage-
ment, it shouldn’t be accepted as an artwork.

The abovementioned attitude should not
be assessed as a reduction of accessibility of
works made by Al to the market, but the seg-
mental division is a necessity. The artworks,
with the traditional understanding of this term,
as manifestations of human creativity should
keep their place in cultural surroundings and be
objects of special care by the museums.

In my personal belief, the same regard
should not be extended to Al-generated works.

Primarily because they simply do not match the
legal definition of the artwork, and as it is al-
ready formulated above, it lacks the essential
component of uniqueness and demonstration
of human creativity.

Finally, Al-generated products as objects of
potential massive production with the ability to
create exact copies drop out of the concept of
artworks and objects with cultural value so that
despite the level of attractiveness and quality,
they still cannot be accepted as artworks.
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ABSTRACT

The European Court of Huma#iiRights has made it clear in many
rulings that the rule under the European Convention on Human
Rights is that jail, as a way to hold someone back, should only be
used in rare situations when no less harsh choice can meet the goals
of the criminal process. The law about criminal procedures in Georgia
shows this idea and way. But, a look at court cases and official num-
bers reveals that jail is the most used way to hold someone back.
This might point to an issue with how well judges explain using jail
in criminal cases. The problem might be tied to gaps in the laws for
criminal procedures or wrong understandings of the law by judges
also to missing need for judges to clearly show why they decided on
jail use.

It is important to highlight that the Constitution dedicates a sep-
arate article to the issues of detention and imprisonment. This un-
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derscores that the right to personal freedom is
a constitutional right. “The Constitution pro-
tects individual freedom, which is guaranteed
not only by substantive legal norms but also by
procedural norms elevated to a constitutional
level, emphasizing its special place within the
system of fundamental rights” In this context,
Georgian courts do not infrequently use blan-
ket justifications, which undoubtedly presents
a problem.

KEYWORDS: Imprisonment, Detention,
Constitution, European Court, European
Convention

INTRODUCTION

Detention, which holds a special place in
the Criminal Procedure Code (hereinafter CPC),
represents a procedural coercive measure.? Its
proper selection is a crucial issue to ensure
the protection of both society’s and the defen-
dant’s rights and interests. Accordingly, the use
of imprisonment has a “preventive-protective
nature”? The issue of applying imprisonment as
a detention measure is of critical importance,
particularly when the court must decide wheth-
er to impose it. In such cases, it is essential that
both the prosecutor, in their motion, and the
judge, in their ruling, provide an individual jus-
tification for the unavoidable necessity of im-
prisonment in each specific case.

The justification for the use of imprisonment
as a detention measure is a significant topic in
both criminal law theory and judicial practice.
Existing statistical data on the application of
imprisonment further underscores the rele-
vance of this issue. The focus of our research is
to explore the importance of providing individ-

1 Decision of the Constitutional Court of Georgia of
April 6, 2009, No. 2/1/415, II-1.

2 Authors’ Group. (2012). Criminal Procedure of Geor-
gia, Private Part, Thilisi, p. 215.

3 Authors’ Group. (2015). G. Giorgadze (ed.). Commen-

tary on the Criminal Procedure Code of Georgia, Thili-
si, p. 558.

ual justification when imposing imprisonment.
Furthermore, the study and analysis of both
national and international practices concerning
this matter are integral to our work.

The objective of this article is to review and
synthesize scientific literature, national court
practices, and decisions of the European Court
of Human Rights (hereinafter: European Court)
while seeking potential solutions to the under-
lying problem.

The research methodology employed in-
cludes theoretical analysis, drawing on data
from scientific literature and the practical activ-
ities of Georgian and European courts. Relevant
research methods used in this study are com-
parative-legal, logical, and statistical analysis.

1. CONSTITUTIONAL AND
EUROPEAN STANDARDS FOR
THE USE OF DETENTION AS A
MEASURE OF RESTRAINT

The relevance and importance of the issue
discussed in this article as a significant problem
in Georgia is highlighted by the statistical data
for the years 2022-2023 published on the offi-
cial website of the Supreme Court of Georgia.*
In 2023, the form of detention requested by the
prosecution in 6,494 cases was imprisonment,
and in 4,479 of these cases, the court granted
the request. This means that in nearly 70% of
cases, the court applied the most severe deten-
tion measure. In 2022, out of the 6,864 requests
for imprisonment submitted by the prosecu-
tion, the court approved 4,830, which accounts
for over 70%.

The Constitution of Georgia (hereinafter re-
ferred to as the Constitution) guarantees the
protection of individual freedom.> “This means
that it protects the freedom of each individual
from any unlawful or arbitrary interference by

4 Statistical data posted on the website of the Supreme
Court of Georgia (last accessed on December 1, 2024).
<https://www.supremecourt.ge/uploads/files/1/sta-
tistics/sisxli2023.pdf>

5 Article 13 of the Constitution of Georgia, Article 18 of
the old version of the Constitution.
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the state”.® This guarantee of protection should
apply when imprisonment is imposed on an in-
dividual. The mere existence of grounds for this
measure should not, in itself, negate the indi-
vidual's right to freedom. “The inviolability of a
person implies freedom from physical and psy-
chological harm, that is, from both physical and
mental injury”” According to the Constitutional
Court of Georgia, the purpose of applying a de-
tention measure is not to prove the individual's
guilt; rather, it serves as “a means of preventing
the obstruction of the proper administration of
justice”® By restricting the right to freedom, an
individual is deprived of the ability to exercise
other rights. Therefore, any interference with
this right must be subject to strict control, and
the standards for such interference should be
exceptionally high. The Constitution, in Article
13, refers to various legal forms of interference
with the right to freedom. However, the consti-
tutional and legal guarantees for the protection
of these forms of interference differ.’

As part of Georgian legislation, the recog-
nition of the European Convention on Human
Rights has made it legally binding at the na-
tional level.® The term “freedom” is interpreted
similarly for the Convention as it is in Article 13
of the Constitution. The concept of “inviolabil-
ity of the person” can be equated with the ob-
ligation to prohibit the arbitrary deprivation of
liberty"

6 Commentary on the Constitution of Georgia. Part Two.
(2013). Under Paata Turava’s editorship, Publisher:
“Petiti” LLC, Thilisi, p. 130.

7 CCPR/C/GC/35, General Comment No35 — Article 9
(Liberty and Security of Person), 28.10.2014, 1-3, I-5,
I-6.

8 Organizational Record No. 646 of the Constitutional
Court of Georgia, June 26, 2015, 11-40.

9 Tugushi, T., Burjanadze, G., Mshvenieradze, G., Got-

siridze, G., Menabde, V. (2013). Human Rights and the
Practice of the Constitutional Court of Georgia, Thilisi,
pp. 106, 109-110.

10 Korkelia, K., Kurdadze, 1. (2004). International Human
Rights Law According to the European Convention on
Human Rights, Thilisi, p. 42.

11 Lichi, F., Levis-Antony, S., Straisteanu, D., et. al. (2009).
The Right to Liberty and Security According to the Eu-
ropean Convention on Human Rights (Article 5), Thili-
si, p. 13.

In the case of Nikolaishvili v. Georgia, the
European Court clearly outlined the elements
of personal inviolability:

a) “Freedom” and “personal inviolability”
form a unified basic right, in which person-
al inviolability relates to the circumstances of
deprivation of liberty; b) “Personal inviolability”
essentially means the adherence to legal and
state principles during the deprivation of liber-
ty; ¢) As a result, deprivation of liberty must be
carried out based on pre-determined, verifiable
rules and in good faith.?

The European evidentiary standard for the
application of detention measures does not sig-
nificantly differ from the standard established
in Georgian legislation. When applying deten-
tion measures, there must be reasonable doubt
throughout their application that the individual
has committed a crime. According to the Euro-
pean Convention on Human Rights (hereinafter:
the Convention), reasonable doubt does not
imply the same standard of proof required for
convictions.

As explained by the European Court, the
existence of a well-founded suspicion that the
detained individual has committed a crime is a
necessary condition for the initial lawfulness
of the deprivation of liberty. However, there
must also be other “relevant” and “sufficient”
circumstances that justify the individual's con-
tinued detention® The Convention explicit-
ly states that the use of imprisonment by the
court should occur only when no other measure
can achieve the objectives of detention. “Under
Article 5.3, the national judiciary is obliged to
consider alternative measures to ensure the
defendant’s appearance at trial”

12 Commentary on the Constitution of Georgia. Part Two.
(2013). Under Paata Turava’s editorship, Publisher
“Petiti” LLC, Thilisi, p. 132; see also: Nikolaishvili v.
Georgia (2009). ECtHR, no. 37048/04 §52-53.

13 See: Stogmiiller v. Austria, ECtHR, application no.
1602/62, Para. 4. November 10, 1969; Sulaoja v. Esto-
nia, ECtHR, application no. 55939/00, Para. 64, Febru-
ary 15, 2005.

14 McKhedlidze, N., Standards of the Use of the Euro-
pean Convention on Human Rights by the Common
Courts of Georgia, Thilisi, 2017, p. 50. In relation to
this, the court discusses the case Puncelt v. Czech Re-
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CPC provides for alternative measures to
imprisonment: bail, an agreement on non-leav-
ing and appropriate conduct, personal sure-
ty, supervision by military command over the
behavior of a serviceman, and imprisonment.
In addition to the detention measure, supple-
mentary measures may also be applied to the
defendant.”®

2. THE OBJECTIVES AND
GROUNDS FOR THE USE
OF IMPRISONMENT AS A
MEASURE OF RESTRAINT

CPC establishes the same objectives and
grounds for imprisonment as those generally
defined for measures of restraint. The objec-
tives of measures of restraint are ensuring the
defendant’s appearance in court, preventing
further criminal conduct by the defendant, and
securing the enforcement of the judgment®
The legislator leaves it to the court to deter-
mine the extent of the threat presented. If the
threat is of a high degree, imprisonment may be
applied; otherwise, it is mandatory to impose a
less severe measure.

The European Court has repeatedly stated
that the use of each objective “in abstracto” for
justifying a measure of restraint is inadmissible
and must be based on specific factual grounds.
The court has clarified that such grounds cannot
be “general and abstract”. CPC outlines three
specific grounds for measures of restraint: a
well-founded suspicion that the defendant will
flee or fail to appear in court will destroy im-
portant information related to the case, or will
commit a new crime.” The use of any particular
type of measure of restraint requires the exis-
tence of at least one of the procedural grounds
listed above.

public (2000), ECtHR, no. 31315/96.

15 Criminal Procedure Code of Georgia — Articles 199-
205, 199 Part 2.

16 Ibid. Article 198, Part 1.

17 Ibid. Article 198, Part 2; a relevant case on this matter
is: Boicenco v. Moldova (2006), ECtHR, §§142-143.

2.1. The Risk of the Defendant
Committing a New Crime as a
Ground for Imprisonment

Any decision in which the court cites the ex-
istence of a threat without any supporting ev-
idence and uses imprisonment solely on this
basis is inconsistent with the Constitution, the
CPC, and international standards. “The prose-
cuting body must prove the actual existence of
a specific, objectively identifiable threat”. Ac-
cording to the European Court, there must be
specific facts indicating the risk of committing
a new crime. Although these circumstances are
important, each of them, taken individually, re-
mains an insufficient basis for a well-founded
suspicion that the individual may commit a new
crime.® The argument that a violent crime is an
“infallible indicator” of the likelihood of com-
mitting a new offense does not align with the
approach of the European Court, according to
which reference to the nature of the alleged of-
fense is abstract and does not justify the threat
of committing a new crime or interfering with
justice as grounds for imprisonment.”

The national court, to some extent, consid-
ers that, on the one hand, the defendant and,
on the other hand, the victim and other indi-
viduals, such as family members and partners,
represent opposing parties. Due to this, the
court may determine that if the defendant re-
mains at liberty, they may continue engaging in
criminal activity.?°

18 Georgian Young Lawyers’ Association (GYLA). (2012).
Deficiencies and Recommendations in Criminal Jus-
tice, Thilisi, p. 50; a relevant case on this matter
is: Aleksandr Makarov v. Russia (2009), ECtHR, no.
15217/07, §134.

19 Relevant European Court decisions on this matter
include: Bykov v. Russia (2009), ECtHR, no. 4378/02,
§64; Lakatos and Others v. Serbia (2014), ECtHR, no.
3363/08 §97; A. B. v. Hungary (2013), ECtHR, no.
33292/09 §§23-26.

20 Mchedlidze, N. (2017). Standards of Application of the
European Convention on Human Rights by the Com-
mon Courts of Georgia, Thilisi, p. 69; a relevant case
on this matter is: Thilisi City Court’s ruling of May 5,
2014, on the first presentation of the defendant in
court and the application of preventive measures,
case no. 10a/3042-14.
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2.2. The Risk of the Defendant
Fleeing as a Ground for
Imprisonment

One of the grounds for the application of a
measure of restraint is a well-founded suspi-
cion that the defendant will flee or fail to ap-
pear in court. To determine the risk of flight, it is
important to consider all the circumstances of
the specific case and the nature of the expected
punishment. Furthermore, it must be assessed
whether “the severity of the punishment could
create a desire to flee, as well as the existence
of objective circumstances that could lead to
the defendant’s such desire being realized””

We will examine the circumstances that pose
a risk of flight within the context of both nation-
al and European law, including the following:?

1. In justifying the risk of the defendant’s
failure to appear in court, the personal
characteristics of the defendant must be
taken into account.?? Proper attention
must be given to the defendant’s volun-
tary appearance before law enforcement
authorities, as well as to all other factual
circumstances and past experiences that
either support or exclude the reality of
such a risk;

2. As arule, the common courts of Georgia
align with the European Court’s prac-
tice, which holds that the severity of the
charge and the harshness of the punish-
ment are relevant but insufficient fac-
tors, and taken alone, they do not justify
the application of imprisonment. In one
case, the court explained that the fact
that the expected punishment is severe

21 Georgian Young Lawyers’ Association (GYLA). (2012).
Deficiencies and Recommendations in Criminal Jus-
tice, Thilisi, p. 49.

22 A relevant case on this matter are: Yagci and Sargin v.
Turkey (1995), ECtHR, n0.16419/90, 16426/90 and Le-
tellier v. France (1991), ECtHR, no. 12369/86. Papash-
vili, L. (2010). Legal Grounds for the Use of Detention
and Imprisonment in Criminal Procedure, Collection
of Articles. Thilisi, pp. 176-177.

23 Georgian Young Lawyers’ Association (GYLA). (2012).
Deficiencies and Recommendations in Criminal Jus-
tice, Thilisi, pp. 48-49.

and that the defendant is charged with
committing serious or particularly se-
rious crimes does not, on its own, con-
stitute a valid justification for the risk
of flight;*

In the case, Sopin v. Russia (Sopin v. Rus-
sia, [2013], ECtHR, no. 57319/10), the Eu-
ropean Court assessed the factors that
the applicant held a passport, had rela-
tives living permanently outside Russia,
frequently traveled, and had significant
financial resources, as examples of the
existence of a real risk of flight;

The European Court considers a person’s
connections to the state where they are
detained and their international con-
tacts as important factors. Additionally,
the absence of employment and family
cannot be assessed as a threat of com-
mitting a new crime;*

The European Court places significant
emphasis on the defendant’s character-
istics, including their criminal record. It
also focuses on the defendant’s charac-
ter and moral standing. The risk of flight
should be assessed in light of all cir-
cumstances that connect the individual
to the country conducting the criminal
prosecution.?

24

25

26

Mikhalchuk v. Russia (2015), ECtHR, no. 33803/04,
§§53-59; Ahmet Ozkan and Others v. Turkey (2004),
ECtHR, no. 21689/93, §§397-398; Belchev v. Bulgaria
(2004), ECtHR, no. 39270/98, §82; Kostadinov v. Bul-
garia (2008), ECtHR, no. 55712/00, §§78-80; Thilisi
City Court Decision of 22 July 2013 on the Change of
the Measure of Restraint, Case no. 1/953-13, p. 2.
Guide on Article 5 of the European Convention on Hu-
man Rights. Updated on 30 April (2018), p. 36, §203,
Regarding this issue, it is interesting to consider the
reasoning of the European Court of Human Rights
in the case of W. v. Switzerland (1993) ECtHR, no.
14379/88.

Mchedlidze, N. (2017). Standards for the Applica-
tion of the European Convention on Human Rights
by Georgian Common Courts, Thilisi, p. 58; see also,
e.g.: Becciev v. Republic of Moldova (2005), ECtHR no.
9190/03, §58; W. v. Switzerland (1993), ECtHR, no.
14379/88 §33.
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2.3. The Risk of Destruction
of Evidence as a Ground for
Imprisonment

One of the grounds for applying a measure
of restraint is a well-founded suspicion that
the defendant will destroy evidence crucial to
the case. The risk of the defendant destroying
evidence and/or obstructing the collection of
evidence cannot be considered relevant at ev-
ery stage of the proceedings. The specific fac-
tual circumstances of the case must be taken
into account.” It is important for the prosecu-
tion to substantiate, based on specific data, the
defendant’s ability to influence the quality of
the administration of justice. National courts
often generally refer to the fact that a number
of investigative actions still need to be carried
out in the case, such as questioning witnesses
and others. Justifying imprisonment based on
the necessity of conducting investigative ac-
tions is not acceptable according to European
Court practice. In the case Miminoshvili v. Rus-
sia (Miminoshvili v. Russia, [2011], ECtHR no.
20197/03 §86), the European Court clarified that
imprisonment to ensure investigative actions
is inadmissible, as conducting investigative ac-
tions typically does not require the defendant’s
immediate detention.?®

If a person is accused of committing a crime
related to the destruction of evidence, docu-
ment forgery, falsification of materials, and oth-
er similar actions, there is a high likelihood of
evidence destruction or an attempt to destroy
evidence. For example, cases of fraud and doc-
ument forgery may involve such risks.?

The European Court did not find a violation
in the case Kolevi v. Bulgaria (28.07.2005). The
applicant committed fraud, which involved the

27 A relevant case on this matter is: Letellier v. France,
26 June 1991; Yagci and Sargin v. Turkey, 8 June 1995.
Papashvili, L. (2010). Legal Basis for the Use of Arrest
and Detention in Criminal Proceedings, Collection of
Articles, Thilisi, p. 176.

28 Mchedlidze, N. (2017). Standards of Application of the
European Convention on Human Rights by the Com-
mon Courts of Georgia, Thilisi, p. 83.

29 In the case W. v. Switzerland, January 26, 1993.

creation of false identity documents and oth-
er paperwork, which he presented to the bank,
thereby withdrawing a large sum of money.

The risk of evidence destruction or obstruc-
tion of evidence collection may exist if the de-
fendant has certain connections with the par-
ticipants in the proceedings. As the European
Court explains, the defendant’s professional
status is relevant to justifying the risk of influ-
encing witnesses. However, at the same time,
the court questions the relevance of this argu-
ment when the defendant has been dismissed
from their position.® In cases involving allega-
tions of official misconduct, when deciding on
the imposition of measures of restraint, the
prosecution should consider that the destruc-
tion of evidence could potentially be prevented
by removing the defendant from their position.
The court believes that, in such instances, it is
important to assess the progress of the inves-
tigation and court proceedings, the defendant’s
character, their behavior before and after ar-
rest, as well as specific actions that may indi-
cate an intent to destroy or falsify evidence or
influence witnesses.

3. THE IMPORTANCE OF
PROVIDING THE COURT WITH
INFORMATION REGARDING
THE DEFENDANT'S
CIRCUMSTANCES

Under the current version of the CPC of
Georgia, the court is required to establish the
defendant’s identity at the first appearance
hearing. However, there is no strict obligation
in the law for the court to determine the indi-
vidual circumstances of the defendant at this
stage.’ The legislator should explicitly require
the judge to determine the defendant’s per-
sonal and individual circumstances during the

30 A relevant decision in this context is also the European
Court’s ruling in the case Contrada v. Italy, Case no.
92/1997/876/1088, August 24, 1998, where no viola-
tion of Article 5(3) was found.

31 Criminal Procedure Code of Georgia — Article 197.
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proceedings. While the legislator acknowledges
that the judge must take into account the de-
fendant’s personal data when deciding on the
type of restrictive measure to apply, as practice
and statistics show, this provision alone is in-
sufficient.

The legislator does not obligate the court to
provide a specific justification for the threats
when applying imprisonment, which contra-
dicts the approaches of the European Court of
Human Rights. We believe that the obligation
to individually justify the high degree of threat
should be stipulated at the legislative level.
Moreover, the court should individually explain
why less severe measures of restraint cannot
achieve the procedural objectives.®

The current version of the Code stipulates
that when deciding on the application of a
measure of restraint and its specific type, the
“judge takes into account” the defendant’s per-
sonality, occupation, age, health, compensation
for property damage, etc.*

This provision does not establish the judge’s
obligation to consider these circumstances,
which leads to the misinterpretation of the ar-
ticle in practice. We believe that the law should
directly obligate the judge to take individual
circumstances into account when deciding on
imprisonment.

The European Court explains that the court
must prioritize the consideration of alternative
measures of restraint. However, under Georgian
legislation, this obligation is not explicitly im-
posed on the court. This issue is particularly im-
portant, and if the criminal procedural law does
not impose a direct obligation on the judge, the
quasi-judicial practice will continue.

32 See: Rulings of the Thilisi City Court, January 12,
2024, regarding the application of preventive mea-
sures (r.a.p.m.), Case no. N10a/110; March 6, 2024
(ra.p.m.), Case no. N10a/1388; February 22, 2024
(ra.p.m.), Case No. N10a/973; February 27, 2024,
(r.a.p.m.), Case No. N10a/1101-24; February 20, 2024
(ra.p.m.), Case No. N10a/910; October 18, 2024,
(r.a.p.m), Case No. N10a/6165.

33 Criminal Procedure Code of Georgia — Article 198, Part 5.

4. THE SIGNIFICANCE OF THE
DEFENDANT’'S EXERCISE

OF THE RIGHT TO DEFENSE
IN THE INDIVIDUALIZED
JUSTIFICATION OF
IMPRISONMENT

In Georgia’s criminal procedural legislation,
the principle of adversariality is upheld, mean-
ing that only the parties involved in the case
have the right to collect evidence. The court can-
not collect evidence or conduct investigations.
A defendant in pre-trial detention is physical-
ly unable to conduct a thorough investigation
into their case. We believe that if the court de-
cides to impose detention, the involvement of
a defense attorney should become mandatory.
Only if the detained defendant has a lawyer will
they be able to exercise their right to defense
effectively.

Eka Kaveliidze, Khatia Kherkheulidze

5. THE SIGNIFICANCE

OF THE PROSECUTOR
SUBMITTING INFORMATION
ABOUT THE DEFENDANT'S
CIRCUMSTANCES

TO THE COURT

According to the CPC, when presenting a
motion for the application of a measure of re-
straint, the prosecutor is obligated to justify
the appropriateness of the requested measure
and to demonstrate the impracticality of using
other, less severe measures of restraint.** This
statement does not specify individual justifica-
tion, which is often interpreted by prosecutors
and judges as sufficient to provide a general ra-
tionale. This leads to formulaic court decisions
regarding the imposition of imprisonment. We
believe that both prosecutors and courts should
approach the issue of individuality with greater
consideration.

In discussing this issue, we would highlight
the principle of objectivity, under which the
prosecution is obligated to assess the defen-

34 Criminal Procedure Code of Georgia — Article 198, Part 3.
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dant’s actions honestly and objectively.®*® The
activities of the prosecution should be based
on the highest standards of legal ethics.*®
Since the legislation does not obligate the
prosecution to present individual circumstanc-
es of the defendant to the court, prosecutors
typically do not focus on such circumstances.
If the defendant does not speak about their
circumstances, the court is often left in a com-
plete informational vacuum in most cases.

6. THE ISSUE OF APPEALING
THE COURT'S RULING

ON THE IMPQOSITION

OF IMPRISONMENT IN
LEGISLATION AND PRACTICE

The criminal procedural legislation pro-
vides for a one-time opportunity to appeal the
first-instance court’s ruling on imprisonment to
the appellate court’s investigative chamber.’
However, it is important to note that the law
establishes a precondition for the admissibil-
ity of such an appeal, which in practice effec-
tively means that there is no existing case law
on the matter of changing imprisonment. It is
crucial that the defense is allowed to genuine-
ly challenge the decision on the imposition of
imprisonment. For this to be possible, the ap-
pellate court should accept the case for review
without any admissibility criteria.*® The current
provision effectively hinders the actual func-
tioning of the appeal mechanism, as the ad-
missibility criterion explicitly requires the pres-
ence of “new circumstances” in the case. This
requirement is practically impossible to meet,
as in most cases, the defense will not be able
to gather information about new circumstances
within 24 hours.

35 This requirement is emphasized in the UN principles,
UN Guidelines for Prosecutors (1990), p. 34.
36 European Guidelines on Prosecutorial Ethics (2018).

37 Criminal Procedure Code of Georgia — Article 206, Part 8.

38 Decision of the Thilisi Court of Appeal of December
28, 2017, regarding the inadmissibility of the appeal,
case No. N1g/1483-17; Decision of the Thilisi Court of
Appeal of April 6, 2017, in case No. N1g/465.

According to the Criminal Procedure Code,
an appeal against a detention order must spec-
ify which requirements were violated during
the issuance of the contested decision and how
the provisions of the contested decision were
incorrect. The term “material importance” set
by the legislator in the article essentially de-
termines the fate of the case and the current
practice in Georgia. We believe that the parties
should have the ability to challenge a detention
order in any case.

RECOMMENDATIONS

For the court to take the defendant’s circum-
stances into account as fully as possible when
deciding on the application of measures of re-
straint, we believe that legislative amendments
to the Criminal Procedure Code are necessary.
Specifically:

1. Itis recommended that Article 197, para-
graph 1 of the Criminal Procedure Code
be amended to include the following

point “a”: “[The judge] will examine the
defendant’s activities, health, family and
property status, compensation for any
property damage, and other individual
circumstances”;

2. It is recommended that the word “con-
siders” in Article 198, paragraph 5 of the
Criminal Procedure Code be replaced
with the phrase “is obliged to consid-
er”. Accordingly, paragraph 5 should be
amended as follows: “When deciding on
the application of a measure of restraint
and its specific form, the court is obliged
to consider the defendant’s personality,
activities, age, health, family and prop-
erty status, compensation for property
damage, any prior violations of previous
measures of restraint, and other individ-
ual circumstances”;

3. It is important that Article 199 of the
Criminal Procedure Code be supple-
mented with a new paragraph 2.1 as fol-
lows: “The court is obliged to prioritize
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the consideration of non-custodial mea-
sures of restraint and, where necessary,
the use of additional measures along-
side them”;

4. Concerning mandatory defense, it is
recommended that the amendment be
reflected in Article 45 of the Criminal
Procedure Code, with the current sub-
paragraph “m” being replaced by sub-
paragraph “l”, and subparagraph “l” be-
ing amended as follows: “If a ruling has
been made on the use of detention or
detention-secured bail”;

5. It is recommended that paragraph 3 of
Article 198 of the Criminal Procedure
Code be amended as follows: “When
presenting a motion for the application
of a measure of restraint, the prosecutor
is obliged to individually justify the ap-
propriateness of the requested measure
and the inadmissibility of using a less
severe measure of restraint”;

6. Itis recommended that Article 198 of the
Criminal Procedure Code be supplement-
ed with a new paragraph 3.1 as follows:
“In the case of a request for detention as
a measure of restraint, the prosecutor is
obliged to present a report to the court
regarding the individual circumstances
of the defendant”;

7. It is recommended that Article 206 of
the Criminal Procedure Code be sup-
plemented with a new paragraph 81
as follows: “The party is entitled to file
a motion with the magistrate judge at
the location of the investigation for the
change or cancellation of the detention
measure when detention is applied as a
measure of restraint”;

8. The possibility to appeal a detention or-
der should be available to the party in all
cases. Therefore, Article 207 of the Crim-
inal Procedure Code should be amended
to include the following new paragraph
4, first subparagraph: “The judge of the
appellate court’s investigative panel
shall consider the appeal regarding the

application, modification, or cancella-
tion of detention individually, within no
more than 72 hours from its submission.
The judge shall consider the appeal in a
hearing, in accordance with the proce-
dures established by this Code”.

CONCLUSION

This article addresses the challenges asso-
ciated with the individual justification of deten-
tion as a measure of restraint within Georgian
judicial practice. It further examines the rele-
vant case law of the European Court of Human
Rights, highlighting the criteria it deems fair
when determining the use of detention. The ar-
ticle underscores the necessity for each deten-
tion decision to be based on a real, individual-
ized assessment of the circumstances. The use
of detention as a measure of restraint cannot
be justified by abstract threats alone. If the in-
evitability of detention is not individually sub-
stantiated, the court must resort to other, less
severe measures of restraint.

The recommendations put forward in this
article aim to facilitate legislative amendments
that would strengthen the fairness and trans-
parency of judicial practices. We believe these
proposed changes will contribute to the devel-
opment of a more just and democratic legal
system in Georgia and support the country’s
European future.
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JoLOMAIO0N

000305600 yxmgosms 93Mm3ymads LobodsMmmmMmad sMogMmm
3o006y3ghnmgdsdo gobdom@o 0adnsbob yxmgdems 93Mm3y-
o0 3mb396300L dmmbmgzgbs, MmMA 3odhndmmods, Mmammz sm3zgmab
mmbobdngods, 36s gedmnyngbgdmmab 3y300MaL d50mbzg390d0,
MmmEgbog bb3gs, b33mMyde® 3393M0 3M339000L MMBbobdngdab baby
396 30Myb639mymab bobbeab bodsMmmmab 3MmEgbab 30B6700L
00069300. bogommzgemb bobbeab Lodsmmnmab bodMmmEgbm 3o-
bmb3gdmMmods sbobozb 83 3M0BEN3LY o BnEamMadsL. MYdE, Lo-

LadoMmomm 3Maghnznb 3393 s MABNENMIYMo LHsHOLbHZY-
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Mo dmbo3gdg00 ohA39690L, MMT ohndMmMOY
0M3390m0L0 mmbobdngdnb yzgmody bdoMmo
390mygbgdyama bobgs. smb0dbymao, dgbod-
oMo, 30700090 aL 3ohndmMmonb, Mmagmms
0M339000L Mbobdngdab godmygbgodnb obo-
09m900b 06030YeMYMmMOnL 3Mmomydnb
0MLYOMOBY Lobbeab LadsMmoab 3MmEHL-
do. gb bLognmbo dgbodms v3e3d0Mx0YMN
0ymb bobbaab LadoMob LodMmEgbm 3o-
BbmbagdmMmMdnL bamM39990036 36/©s AMbL-
doMmomgms 30gM 306mbob sMabBmM 0bhg-
M3MghHognsbs o domzob 3odhndmmonb
Logzndzmaydab 06EN30EIYIWMIPMO EILLOYMY-
00L 30MEY0YmMY00L B3MmOMOSLMO.
Logommzggmmb  3mbLbohyznedn  3o-
MoL 03939000 s 3ohndMmonb boznmbg-
0L gomgg dgbeo gmAMods, 9.0 d©S30360L

00300733™M900b JRMIos I3MBLANBHIYENMO

IRMI0s. ,3MbLBNBIGENS 0EO3L  ©EVdN.-
60b 003009%0900L 0 gohobBnhgoyens vho

dohgm doB8ghnsoyhn bLodohmonb bmhdnm,
ohod90 3mbbLB0BYENIh hobgdn vyz06000 3hm-
39byo0yhn 6mhdgonm, hog bodb yb300b dnb
8060Lo3ymhy0y0 v0300b0 dnhnmog 38090000
bobLB9Fsdn“ 38 @¥MBBY, LoagoMmmzgmmb bLo-
Lodommmgdn sMEmy 03300000 0Yy969096
0Mub390MM obLOdYMmdlL, MoE Bombobo
BomMAMoagbb 3Mmdmgdsb.

LYI3396dM LOOY3IBN: 3ohndMMOY, 333900,
3MbLABHOAIEY, 93MMbLOLoTIMMNENM,
93Mm3mb3zg6300

ddbada™®0

003390000 Mmbobdngds, MMAgEbLE go-
BLOgnMMxd™MON dsEagnmMn 339305 bobbob
bodsmoanab bodmmEgbm 3ImEgdbdn (3gd-
©3mddn LLLI), BoMIMOEAEL6L La3MmEgbm
ndyamgoob mmbobdngdsb.2 dobo bEmMo dg-

1 LogoMmozgmmb  Lo3MbLENGYEom Labsdsmamemb
20099 mabbs3momolbNe2/1/4153559Y33@0mYds,
11-1.

2 Logomozgmmb Lobbemolb Lsdsmogmol 3MmmsgLo,
3960dm Bsfoma, 93@mMos XanB0, mdomabo, 2012,
215.

MmAg30 19603369mMmm3z369L0 Lognmbos, Momy
©a33mM0 0gbgb MmgmMmE Ladmgomydab, by
0MmMEYOYmab YBWYOgon s 0bHIMYLY-
00. d9Ls0s30bYE, 33hnTMMONL odMmygbgosh
g3 ,3M939630M-y0MY63xMIYMBI0 bs-
LoomM0“3 3obbogymMmgdnm Tsdnb, MMLLE
LobLodOMNEMA Y6 oobyzndhmbL vM339-
0ob ombobdngdob Lobg 3ohndMMONL go-
9mygbgdab bognmbo, 3Modhnidymo 860d369-
mm33600, MMT yzgms 3mbimMgdym Logjdgdy
3Mhmg3ymmmas dx08amammosdn, bmenm dm-
Lodommmgd gobhAnbydodn, 0bN30YOMY-
Mo ©1oLYOYOML 3ohndMmonb godmygbg-
00L goMmEoy3oemn bognmmyodo.

003390000 mbobdngdnb bLobom 3odo-
dmmonb d9x30mMEago0b obLLOYMYonL bogn-
obo ogdHyomyMmos Mmammz bobbeab Lodos-
Mmool d93609Mg0sdn, abg LabodsMomEM
3MadhH03odn. aMLYdyma bHodhobHoznmMao M-
60390900, 3ohndMmonb d9xRIMEYOLMO
©o393d0Mg00m, LO3NMbL 3093 MM T9(h
0JHyommosb bdgbb. Az960 33930L Logobno
06030070MyMo© ©oLOOYMYO0L 8603369-
mmonb Edagbs dohndmmodnb godmygbgodnb
@mmL. sbY39, o0 Lo3nMbMob 303d0M70Y-
o gmm3bymo s bagMmmsdmmobm 3Magho-
30L d9LBogmMo-0b6om0Ba. LHshnob T0dSbNY
LadgEbogmm  madgmothymab, gMmzbyma
LabodomMNEMML 3MagHndnbs s dETNdbNL
J0mgdsns 93mm3yama bsbodsmogmmb (Ig-
damadn: g3mmbsbodsMmNMM) gowsby3zgho-
®g0900L dgbBogzmo-odyde3gds s 3Mm-
0myanb goabyzaghob gdgonb dmdngdo.

33m930b 3g00mb 65MIMO3)bLb mgmMmo-
3o s6smnB0, LodgEbogMm MmopgMobymab,
Jomoymn o 93Mm3gmo  LabodsMmmemMb
3Magdhozgmo Logdnobmodab dgbbogzamalb dg-
093950 dnmgdymo dmbo399700b 3gobdmMaswg-
00. A396L BngM godmygbgdymns nyMooymo
993609M700LsmM30L MYmM336hMn d9daan
babab 33m930L FgMEYON: dgEMYO00-bo-
doMmomgomnzgn, cnmagnzymo, bhshobhozyma.

3 Logomozgammb Lobbeal bodsmommoab badmmagLbm
3m3dLob 3mdgbEsMon, S3GMMmS X3RN, MONMON-
Lo, 2015, 558.
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1. dMBLONMIBNIMO @Y
Jd3mMM3IM0 bOIBOIMMIBGO
0@433010b @MeNLANALGOL
bAObI® 3a9M03MMBOL
80dMJIabad0LAdI30L

bHodnodn Gobbomyman DLognmbo MMI
odhnomyMmns o 960d369mm3zeb 3MmMomMY-
0oL BoMIMOEEagbL bLogoMmmzgmmdn, 53sdY
907900090L bogdommzgmmb 399659Lb0 bLobo-
gomormmb  396330M©DY  339MJ39ybgomn
2022-2023 B6@ab bLHsbHobHogaMo dmboEgdn-
00.4 30M39m0 0bLbAHI6ENNL LobLsdsMOEM-
90dn 2023 Bgmb 3MmgyMmothymob dogh
dmmbmgbomao sm33900b mbabdongdnb baby
6 494 0900b3930d0 aym 3ohndmmos. Lobo-
doMmomb dogm 4 479 890mbgzggzadn 3otho-
ammonb dmmbmzbs o3doymBOMEL. 9.0
00mgddnb 70% dgdmbzgzedn LabsdsMmemma
390m0yYyqbo yzgmodg 9393M0 vM339000L M-
60bdngdo. 2022 Bgmb 3Mm3yMohyMob dngMm
BoMmaqbnmon 6 864 3athndMmmonL dysdwgma-
™M0O0b, LoLIFIMNMMT EVITOYMBOMY 4
830 (9.0 70%-99 dgh0).

bogdommzgmmb 3mbLbhodhygnnm (Jgdogm-
330 3mbLSENBIENS) IBIMNS  333N360L
0030b983m™M7x04.°,,90 6036030, hmd ngn nEo3L
0000M93900 903005600 0330098309000 bobg-
00foxgmb dbhoeob ymzgeazohn ohodohme-
omadngho ob m30mbg0yhn byoymxnbogob*e
LEMMYE 9L 1E30L gamMabns ybws Imydy-
©909b 80d0nb, MmEgbsE 30Mob dndsmm
399m0ynbgds 3o¢h0dMmods. o3 mmbobdngdab
Loxyd3™xdnb 3MLYOMOSD, M30LMB30, oM
960 dmebmgmbL 0Eednsbob mo30byEMY-
00b Pgmgde. ,0000000600 by0dnybgdomoy
39000b0mMOL 0300731309000 BNDN3Yho Qo
bogmoemgnghn 0900690000806, 063y R0dN-

4 Logomozgmmb  YBgbogbo  Lobodomommml  390-
332 b) 3906m03L501m0 LEIBLENIYMO
0mbog08700; https://www.supremecourt.ge/
uploads/files/1/statistics/sisxli2023.pdf (gocesdm§ag-
00l mofmoeon 1.12.2024);

5 Logomonzgmml  3mbLbEnEYEool 83-13  dybamo,
3mbLE0GYE00L d3gmo Mysdinolb 83-18 dybamo.

6 Logomozgmmb 3mbLEGNEYEnaL 3MIgbGsma. mvs30
9gmMyg. (2013). 3s5@0 GHYMo3sL Mysg@mmmonm,
8390ma390emmods d3L ,,33&0@0”, ;mdamabon, 130.

39h 00 bycengh bLodhmgegb®’ LogommzgmmbL
LogMBLAHOBHYENM LoboTsMMEMb gobdoMmyg-
000, 0m3390000 mmbobdogdob godmygbg-
00b 30%sb0 oM 3Mab 30Mob dMdManEMONDL
0h303909, 030 BoMIMagblL ,d0hm0dbo-
3909000 39ghmgobn gobbmhingogdob byo-
d9d00b 3hg396300b 0oTYo0gx00L 2 moz0-
LYIRMYO0L JRWYONL J9VDMYE3NM d3EOTNsb0
dmzmgoymon MAgds Lb3s IBWYdgdab Fo-
bbmMmEngmgdab dgbodmgdmmodsb. sdn¢hma,
00 38myosdn AhoMygzs 3o3Mo ybws 3mb-
HOmmEaomEgb s AsMy30L LAHIbIMMb]-
00 360 nymb domnob Tomomon. sMLYOMOL
0030093M900L JBRWYOedy BgdmMJdgadnL
LodommmydMmnzn @MMAgdn, MMIWMYOdDI3
3mbbhodyznob 99-13 dgbeob LbzoobLb3L
3969090603 00m0m9oL. gobLbbze390m™00
000306  ©oE3nb  3mbLAHodYENM  Lodo-
Mogomngn gomobhngdn.’

Lodomm3zgmMmML 306Mb3EgOMMONL 6560-
@y d0obo 3NeMydnb 93, d©ddnsbnb

IRMIosmy 93mm3ymo  3mb3zabEns 0yMo-
©OYMI® LOZSWMPIOYMM obEs JMM3bYm
©ombydy® hgMmdnbo ,mo30LYRMIOS" 3Mb-
boBEnob 89-13 Tgbaob sbsmgnyMo
396030MHgds 3mbB396300L F0B67ONLMZNLYE.
»300m36900L bgmdgybgdmmodab” 36900 99-
0dmgds g3ongn3303mo 09690 M030b7xEMHONL
03006909M0 93390000 ©o3d390MmMONL 3o-
™ME03mMa0obmeb."

7 CCPR/C/GC/35, General Comment No35 — article 9
(Liberty and Security of Person), 28.10.2014, I-3, I-5,
1-6.

8 Logomm3zgmmb  LazmbLENEEM  Lobsdsmommb
2015 §anol 26 0360Lab bLomgdm hsbsHgfo #646, II-
40.

9 &nondo 0., dyfyxsbady ., 893360gMady 3., 3m-
gofndg a., 9960007 3., 900330560L PBRMIOJO0 S
Logomozgmmb  LazmbLENEEoMm  LobsdsMmommb
LadsmmamPhomamgdol 3Mag@Enis, mdommoabon, 2013,
106, 109-110.

10 3mmM390m00 3., Jnfsd)y 0., 9sdnsbol nBmMIdsMS
LoghosdmMolm LadsMmomomo ds30560l Namg-
00md 93Mm3nmo 3mb3jbznal dnbyeznm, cmdoo-
o, 2004, 42.

11 anoho 3., m330L-96@Mbo L., LEAMINLEJSOY ©. s
Lb3., o30LBMYdNLy o  bBymdgybydenmodal
IBMYOS 5330560l YBRMgdsms g3tMm3nma 3mb-
396300L 8obg3000 (83-5 3Ybama), ;mdaabon, 2009,
13.
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Logd9%9 ,603mmsndzomo bogoMmmzgmmb
B60600m093" 93MmM3xmads  LobodoMmmema
Boormo Asdmoyomnds 3oMmon bgmdgy-
bgdmmonb gangdgbdo: 3) ,0830b1RMxds"
2300000 bgmdgybgdmmods” §abob gMmmnsbo
doMomon Jxemgonb d93s3906mmosL, Mm-
09mdoE 30Mon bymdgybgdmmos dggbgods
00300733mM00b  omM33900b  goMxamyxogobL;
o) ,30M300 bymIgnbgdammods” 3MLbydNMIE
39mobbdmob  mo30byx™gdalb  vM3390000L
©mmb  LodsmmmydmMn3z-bobgmadbogmgdmo-
30 3M06303900b ©(33sL; 8) vd0b JgEY3o®,
00300BMx00L 9M3390s Pbe bmMmEng-
mEgomEgb B606sLBsM ZobgzMmahon, go-
©dmB3go0s0 6LgO0L Loxydzgmdy o 39-
00mbobobnymo.”?

93mMm3ymo 3hH30E909mgonmn bdHoboo-
MmbHo sm339m0b mbobdnydob dgxsM©ydn-
bomznb 3603369mMM3600 oM gobLb3s3YdL
Jomoym 306mbadmmMOsdn ©oaaggbomn
LHObIMHNOLZED. MmEs bEgds sm339mnb
mmbobdngdgdob Godmygbgds, dobo Jgxo-
M©go0bL, nbg3zg MmammE dogmo dobo godm-
ygbgdob 39Momenb gobdogmmododn, 36
0MLYOMOEIL Lowyd3zmnabn 99430, MM 30MAd
Ao0nbo obsdoymn. 0adnsbob yamgdsms
93Mm3yamn 3mb396300L (d9803madn: 3mb-
396300) 89030380bs Loggydzmnsbo gd30 oM
9mnadModL dh3n3g0nb 03033 LAHbIMAD,
Mo3 ALEO3MEYONLbM30L dMombm3zgdo.

93Mm3ymo  Lobodommemmb  gobdoMmbg-
000, ©3LOOYMYOYMN oM7L oMbYOMODY,
MmMI ©v393909mas 30MTd AsnNbo obsdos-
3o, a30b333™Myd0b mozwednmMzgemo dg-
D0y30L JomnmdMTngMgdnb sy30mgdgmO
30MmOvy. 30gMad, obg39 6o oMLYOMOEYL
300093 bbzo ,Mymg306HMn* o ,LogdsoMmo-
bo* gaMydmydgdn, MMAMYONE ddsMEMydb
30M0L 3ohndMmmosdn ymabob.® 3mb3zgbins

12 LogoMmozgmmb 3mbLENENENOL 3MIgbEsMha. ;30
dgmmyg. (2013). 3590 GMo35L Mysg@mmmonm,
390mA3g0mmods d3b ,,33B0@0”, ;mdomoabo, 132;
NikolaiSvili v. Georgia,[2009], ECHR, no. 37048/04
§52-53.

13 0b., 9d@madoymamo  S3LEMooL  Hobsomdwya
(Stogmiller v. Austria), gobsgbocn no. 1602/62,
500580560l YBRMgosmd J3Mm3Pmo bdbsdshomml
1969 fanols 10 bmyddmob goshy3zadomgdals 3nb-

3oMeodnm Tdoymomgob, MmI 3shndmmonb
390myq6900 LobodaMmEML dngM ybs dmb-
3L 0bgo dg8mbzgzedn, MMaLsE Lb3s 39-
MEgmon ombabdogds 39M ndMYb3gmymaL
0M3390m0L mbobdongdalb d0BH6900L domby-
300. ,g9hm36700 bLobodohmom byonbyxEgd,
09-5.3 dybonb doeno, 30009079009, 3060bnoMbL
0ho0eg0900b bLobodohmoem 3hmeybdg godm-

3boegdnb 39hyb6390ymanb o089hboBnyon
mmbobdngdgdn“
bLLE  0m30m0bBNbyOL  3ohndMMONL

senhambohngm mmbobdngdgob: gnMmom, d9-
006b3900 goygLbamamMmOnLs o Lomsbsm
93930L dgbobgd, 30MoN Md3WIOMAY, bLo-
dbgomm dmbLLTLObYMOL J3g30Lbodn bLoM-
@mMoOnb dgm3zamyymgmods o 3¢h)ndMmmodo.
003390000 MbabLdNndobMeb gMmo OMo-
™E303mab dndomm dgodmads 93Mgm3a go-
0mygbgdym 09469L ©odohgdomo sm33900b
ombobdngdndn.

2. 004330106 @MBNLJNALAL
bLAIbI® 339MN03MMBAOL
80dMJJ6Jas0b a0vBB6AGO @9
LIBII3MAB0

bLL3-0L 3odhndMMONLM3NL d©3906L 0bY-
039 9006900 ©@o LoxwyxdzmaydLb, Mol dm-
39000 3m3390m0b mbobdngdnbmzob oMb
3o6LodM3zMMN. sm3390m0b MMbobdogdanb
90969000: 0MOMEIOxMNL Lobodsmmemdn
390mEbogonb PoMYBb3gmymas, OMomM Y-
0ymob d90gmdn ©obodoymygdmngn gJdg-

J&0 4); byamomas gb@mbgonl Hobssmdcoga (Sulaoja
v. Estonia), gobogbscon no. 55939/00, ssdnsbals
YBRMJOsMS J3Mm3Nmo Labosdsmamenmb 2005 Hamals
15 ;909M3mab gosfhy3a@nmgodys, 39b63@o 64.

14 0fgeemodg 6., Lagomomzgmmml Lagmoim  Labods-
Mmogmmydnb dngm 5sdnsbal JmMIdsMS 93tm3y-
mo 3mb336300L 3o8mygbadnl LGsbsmEgdn, Mdn-
mobo, 2017, 50, smbodbnmmasb 393800000
Lobodosmorgmm  Abxgammol  Lsgdgbay ,,3963amE0
hgbgoal MaLdndmnzol Hobssmdga” [2000] ECHR,
no. 31315/96.

15 y@GsmMmMmo 0b. ,Lojomm3zgmmb Lobbamob bo-
domoamals LadmmEgbm 3megdbn” (2024 fHenob 1
09390000l deagmdsfgmonm, gsdmg33ybgdnmo
Lon@bg: matsne.gov.ge) 199-205-5 dnbengdn, 199-9
dybanol gmbg Bofommo.

939 39390dy, bahns bgMmbgymady
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©900L oM339m9, goboAgbob smbMyMYdNL
30Myb39myma3s.’® 306MBAYdgmMn  Lobod-
Mmommb Jhmzgob dgbadmgdmMmMOLL, M35
3o06LdM3MML - Mo baMmobboo oMol BoMIM-
©39bomo LogyMmmby. 0y LogMmmby domoman
bomobboom sMbyOdMOL, dgbodmgdgmny 3o n-
9mMmonb godmygbgods, bmemm bbgs dgdmbgg-
3000 LO3IWMEYOYMMY bb3gs, bo3mMgds® B393-
M0 ombobdngdnb dgx3oMmyde.

93Mm37mds bobodsmmmmad sMmaegmmby
3obogbss, MMI mommygymo d0dO6L in
abstracto godmygbgds sm339000L0 mmbobdo-
900L LLVOYMYO0LOM30L OYAF3909MNs O
030 9609 93YsMxomMEaL 3MB3MIH I Baghm-
0M03 LORYI39mMDL. Lobodsmmmmad gobdsMmb,
Mmd smbodbymo Loxwydzgma oM dgodmyds
0ymbL ,,dMmao0 s s0LHMIIHPma”. bLL3-0 n;-
30m0LB0BYOL dm3z3gmab Mmbabdngdalb LD
3Mmb3MoBIm  LO®YI3IML:  LIOYMYOYIO
30My70, MMT 0OMom YO0 300Tomgds ob
oM godmEboEds bobosdsmmemadn, gosba-
396M90L bLogdnbomzgnb 360d369mMmM356 NbRM-
M3o300L 96 ANEYOL dbom 8b3Tomb.” 830
0y 00 BH030b 0¢m339000b0 MB0LbJNgdab godm-
LoY9690mMLE dYENMYOogMNs Bydmm AdIMm-
3o bodmMmEgbm Loggydzmgodnsb, dnbo-
090, 9mmab sMbyOMd..

2.1. 66omEgdymob
dogh abommo obodoymob

Boabob bogbhmbg, Bmam3
dohodthmoob bogyydzgmo

y30ms 3oaby3ahnmgods, Losy Lobs-
domomm d0x000mgob bogmmbob oMmbyOM-
0509 ym3zgmazsmn 3h3nEgoymaonb gemydy
©o dbmmme o3 Loxwydzmom 0ygbgolL 3o-
Hh0dMmOosL, dg9Lsdsdms 3MBLAHNHYENLMG,

16 ,Ladomo3gmmb bLobbeol Ladshorgals Ladmmg-
bm 3megdba” (2024 femob 1 ©H3980Mal dogmadstng-
mdnm, dsdmJ39ybgonmo Lon@&bg: matsne.gov.ge)
198-7 ybanal 1 6sHogo.

17 LLadomo3gmmb bLobbeol Ladsmorgals Ladmmg-
Lbm 3megdbn” (2024 Hamol 1 9398dMals Bogmads-
Mgmoom, godmgd3gybgdnma Losn@bgy: matsne.gov.
ge) 198-g dybamals AgmMg bafogmo; 58 Laznobbg nb,:
Boicenco v. Moldova, [2006], ECHR, § 142-143.

LLL3-006 s Logmmadmmabm bHsbambgo-
006. ,3Mm3qLbob d6oMAIMYdgMTs MMZsbMa
9600 39(h306Mb 3Mb3MIBIMN, MO0gIHIMS©
09bh0xrnEnMgosn bagMmmnbab MysmyMowm
0MbLgOMOL" 93mMm3ymoa LabosdoMmmnmb gob-
doMbHgo0nm, 96 8sMLYOMOEIL 3Mb3Mahymn
x30dhgon, MmMImgonE 30300009096 sbomaon
©o60d0ymab Aogbolb bLoxyMmbydy. doybg-
©o33® 0dnby, MmM3 b goMydmgdgdn 3603-
300mm39600, o3y s®YOIMO MOOMYPIO
0003560 30063 9MobOgToMabo Loxydzgmony
©oLYOMYxOYmMOo 3oMazabamzgnl, MmMA 3nMm-
0o dgbodmmo 33ma3 AsnnbmbL sbomo @o-
Bodoymn® abgzgemmos ndody, MMA domom-
0M030 ©abodoymo ,aMhynemo gomgadmgosy',
MmdgmoEg obomo  obodoymalb Aoybob
dmadsLB53909mM0NY, oM Jggbodsdnds 93MmM3Y-
0 LabadsMmOMMbL FnEaMaAsL, MMAmMab mo-
Bobdooi3, 0Momo dgMmogbymo Jdggdob
09690009 F0Mm00900 3OLAHMIIHPMNS S 3M
030MmmadL sbomn obodogmab Aowabo-
Lo 7 BoMOEALOFYMYdadn AaMyz0L LoazM-
mbgb, MmgmmE 3ohndmmonb boxrydzgmb.”

96Mm367m0 LabodaMmmm sby my 0by nm-
30m0LbB06yoL, MMT gMmob dbMng, OMOMEY-
0ymo s dgmmgb dbMng, odaMIMgdymO
o bbgo 30Myd0 mzobob 693M9d0L @ 3o-
MmbHbomMmgonb Lobom, BsMIMOE90906 ©o3dn-
Mob3nMydym dbomMggoL. smbndbymalb godm,
LobodoMmmmd dgbodgmms doohbomb, MM
0MoM@goYmb  mo30LbBgosdn  ymabob
090mbgg30d0 BoogMdgmgdb obodoymyod-
M03 LOJd0bMOSL.2

18 bofM33B700 s My3mBbssngdn Lobbamol Lods-
Mmool domoamdLoxymgdsdo, Lsns, cdomo-
Lo, 2012, 50; 50 La3nobBy LonbBEgMgbm Logddgs:
Aleksandr Makarov v. Russia, [2009], ECtHR, no.
15217/07, §134.

19 50 Loznobby LonbBgfgbms g3Mm3ymo Lsbods-
Mmommb  goshyzgdonmgdgdn: Bykov v. Russia,
(2009) ECHR, no. 4378/02, §64; Lakato$ and Others
v. Serbia, (2014) ECHR, no. 3363/08 §97 s A.B. v.
Hungary, (2013) ECHR, no. 33292/09 § 23-26.

20 Ofgoamadg 6., Lajomom3zgamlb Lagmorm  Lobods-
Mmorenmgool 8ogM dsd05bol PxBMgdsms g3tm-
3o 3mb3gbisnol godmygbgdal LGSbsMmEdo,
nodamobo, 2017, 69; cndomolol bagomagm Lobods-
Mmorenmb 2014 Homab 5 dsnlolb gobhnbgds dMsmeg-
onamaob Lobsdsmorgnmdn 3nM3xmo Hommagbalis s
5M3390006 mmbobdngdol godmygbgdol comdsHy,
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2.2. 6momogdymob
dodogmgob bogythomby, mambs
Johodtmoob bogyydzgmo

003390000 mmbobdngdob godmygbadanb
9Mm-9Mmo LxYd39M0d ELYOYMYOIION Zo-
Moy©0, MM 0MdMEYO7 M0 300330 36 oM
3o0m3bogds Lobosdommenmdn. dndog3nb
LogzMmmbalb sMLYOMONL ELOEE]bo 3600-
369mm3zs600, gobbomym 0gbgb 3mb3Mythy-
0 bagdnb yzgmoe gomMaamyds o dMbaME-
Bgamo Lobzgmab boboomon. 83sLMOL, Y6
d9933b3L, ,,Labzgmob LNddNdgd dgndmgody
07 oMy BoMAMAZ0L dndoznb byM3znmo
003bmMb, 08 Md0gdHaMo gomgdmgogdab oMm-
LgoOMOY, MSBoE dgndmgds bobMymaydo dmo-
y396mLb dMamMEao7mab sbgmo byMmzome“?

9000 30b LoxgMmmbgbMob oze3dnMydom
3obznbomogzm bLogMmmbab d93339m goMg-
dmy090L 9Mmm3bymn o 93Mm3xmn bLodo-
Mmool gMmomdo. oo dmMmab:?

1. 30Mob DobodoMmommmdn gadmyEbo-
©90mmoOnb  LogmMmbob LLOYMY-
00Lob Tbg3zgmmodsdn 3bs 0gbgb
d0mgoymo  0MaMEYo Mol  3nMm3-
Byamo dobobnomgomndn.2 bamabsm
ygmomgos 3bws 3099390 30Mab Lo-
3903M0 0603000300 godmEbogdsb
LadoMMOMESdEe3 MMZsbmdn. sbY39,
yzgmos bLbze ®ogJHmMoOMng ZoMgdmy-
0oL o BaMbYM godmEENMgosl, Mg
03YoMmgoL ob gadmmozbogb obgomo bo-
gmMnbob Myomymmodsb;

2. Logommzgmb  bogmom  Lobodo-
Mommyodn, MmgmmE 6abo. ndDNsMYd96

93Mm3ymo  bobodommmmb  3Mogdho-
3oL, Mmd o0Momydnlb LNDTdNdg o
Labggmob LNB3eEMg Mamg30b¢Mo,
003Mod 9MobogdoMmobo goMmydmgodsy
©9, 3939 309670, 39M 3F3MOMYOL
3ohndmMmOonbL godmygbnoob. ghm-ghm
Logd9%g LoObLsdsMmmm gobdoMmbogL,
Mmd ob goMgdmyds 3o, MmM3 dmMbLo-
omEbymo bLabzgmo T303M0s, OMO-
mEoxmb OMogmo 9gds 3dndg o
3o6LO3xMgdnm d8dndy ZohgammMonb
©obsdoymomoe Aonbodn, dombm smg-
0o oM BaMAMaa9bLb dndogm3zab Lo-
RmMnbob godsmonmgdab bodyemyosb;?

. 93Mm3ymads LobodoMmomad bogddgdo

L,bma3060 M7LyMAb BabssMA©Y3“(Sopin
v. Russia, [2013], ECHR, no. 57319/10) ab
R3gJhmMmgdo, Mmd Zobdgbowgdgmb
3gJmbo 3sb3mMm@An, 3yo3zws bamybe3g-
00, MMIMgonE Ydngsm bmammo-
©b96 MyLaomob LDM3MmOL oMy,
bdoMmo Tmgdoymmos o 39Jmbo
@00 i30606byM0 MabyMLYON, Jgoxe-
Lo MmgmMmE d0dsmzgnb Mgamyma Mab-
39000 oMLYOMONL Togomomo;

. 93Mm3ymo bLoabodoMmmmm 3oMab 3o3-

domgodLb 03 LobgmMABboBMLMSB, Lo@LE
0b oMob odahndMmydymo o dob Lo-
ghmsdmmobm 3mbhaghadob dnnhbyzb
06003690mmmM306 goMgdmyx0gos@. obY-
39, LadLLbyMAL 3MIMLYOMOY S MFo-
bob oMmgmbs of gndmgds d9xsLEIDL,
MmammE osbomo ©sbodoymab Aowg-
Bob bogMmmby;»

5. 93mMm3ymo  LobodoMmom 3600369-

bogdg no. 105/3042-14.

21 bofM39B700 o MYx3mB7bszngdn Lobbamolb Lods-

Mmool GoMmonmLsxymgdsdn, Lans, mdogmoabo,
2012, 49.

22 58 LanobBy Lonb@gfgbms d78cgan Logdggdo:
Yagci and Sargin v. Turkey, [1995] ECHR, no.16419/90;
16426/90 o Letellier v. France, [1991], ECHR, no.

12369/86. 13533053300 @M., 03353700l 5 3o~
&00Mg00l godmygbgdnl LodsmmmydMmnzn boxwyd-
3m900 bobbob badshorenals 3mEgLdn, bLESG0S-

0o 3M7x09mo. mdomnbo, 2010, 176-177.

23 bofM39Bg00 o MYx3mB7bszngdn Lobbamolb Lods-

Mmool Gomonmbaxymgdsdn, Lans, mdomoabo,
2012, 48-49.

24

25

Mikhalchuk v. Russia, [2015], ECHR, no. 33803/04,
§53-59; Ahmet Ozkan and other v. Turkey, [2004],
ECHR, no. 21689/93, §397-398; Belchev v. Bulgaria,
[2004], ECHR, no. 39270/98 §82; Kostadinov v.
Bulgaria [2008], ECHR, no. 55712/00 §78-80; odo-
mobob Lagomogm Labsdsmorenml 2013 fenals 22
03mobob gobhnbgds sm33900L mmbalidogdol 8gs-
3ol dgbobao, bogddg no. 1/953-13, 33. 2.

Guide on Article 5 of the European Convention on
Human Rights, Updated on 30 April 2018, pg. 36, §
203, 30 LY3NbMSD Ey389300M7000 LdnbEgMgLbms
93Mmbsbsdsmogmmb dbygmmods bsgdgdo ,3 937-
0@smoal HoboomBga” (W. v. Switzerland, [1993],
ECHR, no. 14379/88).

939 39390dy, bahns bgMmbgymady
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™mMm300 ygMmomgdsb ymdmodb oMo-
mEo3mab 3oMm3bym m30Ly070L,
9000 dmMmob, baLadsMEMOSL. 8bY3],
yumomgosb odsbznmgolb oMmoma-
0oL boboombs s dmMomby. do-
dom3nb boxwMmmby 6o d9x3LEYL
y39mo 00 goMmgdmgonb gMmomdn, Mmag-
o3 30Mb bobbeob bodsMmonmgdMngn
093600 439949600006 830330M90L.%

2.3. d(h30130090mm0g00b
auboaytgdob
bogyombg, tmambs
dohodtmoob bogyydzgmo

0M339m0L0  mmbobdngdob godmygbadab
9M0-9M00 Laxyxd39M™M0s ELLOYMHOYMN 3o-
Moy0, MmM3 0MymMEIO M0 goobowagnMmgdb
Logdd0bm30L 86083690M336 NbMMTdENSD.

0Momgoymob  dogm  IH303909™x0900L
3060033Mg00L  o6/s  9(h303907M9d900L
9m3mM3900bam3z0L bgemab dgdmob bogMmmby
o dgndmyds MY g336hma oymb 3Mm-
39Lob BoMAMgonL y3zgmo 9Mo3%). dbg39g-
mmoOsdns dobomgdn 3mbzMgbhyma bogdob
x30dbHmMOMn30 goMydmydg00.7 3608369mm30-
600, MM3 0MOMEOnL dboMmgd 3mbzMgbhmm
0mbo30090%7 ©OYMEBbMONmM A3LLOYOIMDL
0MoMEYoxmab  dgbodmydmmos go3mgbs
9mobnbmb domAbLgymMadab gabbmmEn-
gmgo0b bamobbBy.

96m363mo LabsdsMmmm bdnMo dmgo-
OO 700100900 08 BogHdY, MM LadsMmmab
Logdd9%y  AsbLohaMgdgmons 303 dmomo
Mm0gn Logodmdngdm TMJagn0900. ©IbL-
30mbos dmb3ngdn o bLbgs. Logodmdogdom
0mq09w90900L RAodoMmgdalb oyzgomgdmm-

26 O0fgoamandg 6., Lajomm3zgmmb Lagmorm  Lobods-
Mmorenmgool 8ogM dsd05b0l PBMgdsms g3Mm-
3ymo  3mb3abisnol 3odmygbgdol LGSbsmEdo,
onodamobo, 2017, 58; aob. dog.: Becciev v. Republic
of Moldova [2005], ECHR no. 9190/03, §58; W. v.
Switzerland, [1993], ECHR, no. 14379/88 §33.

27 ob. Letellier v. France, 26 June, 1991; Yagci and Sargin
v. Turkey, 8 June, 1995. 3ox350d300M0 M., 03353700l
05 ©335¢00MJd0L 3odmygbgdal LadsMmomydmoson
Lbond3zmgdn Lobbmol Lsdshomaol 3MhmEgLdo,
LEIG M 3MJONMN, Mdngmabon, 2010, 176.

00 3o0(h0dMmMoOnb obadymyds Toyxmydy-
™0d 93Mm39ma bobodommmmb 3Magjhngnom.
Logdg%y ,00006mdzomo MYLomMOL B0bso-
993" (Miminoshvili v. Russia, [2011], ECHR
no. 20197/03 §86), Lol 93MM3Yds bLobs-
dommmmad gobdomibo, MmI Logodmdngdm
0mgddg90900L  Aothomgdob HdMYb3gmym-
gg0b 30db0m 3oMmab 3ohndMmos ©oy0d3907-
0o godammmagl, 306006 Logedmdngdm
dmg09w900L Aodomgods, Mmgmmz 6gbo, M-
mEYOmMab  9YE0MIOMI®  o3ahndmxosb
oM dmnmbmgb.2®

0y 30600 0MaMEYdYmMns nbgon Eobsdo-
Jmob Asybodn, MmMIgmoE ©olde3dnMmyody-
0o 3h303909m™x0900L gobowanMgdsbmab,
©mM3nd36(hg00L goyom09osbmab, Fobagydab
3oMbOgN3sENLMOO6 o Lb3s dbge3zL Jdg-
©900LmMob, oMbLYdMOL dH3039079m™90500L
39600339Mg00L 06 goboayMmadnb M-
00L domomo boMmobbo, 3og. MmamEmMoMONL
@ ©M3Yxd96H0oL Foyomodgdnb LJd9900.%
93Mm3ymds LobodsmMmMMMd oM EOEENDY
©oMM393s baJdgdY ,3mmI30 OYWBsMYNNL
60650039 a" (28.07.2005). 3s633bowgdgamds
Ao00bd MmammMnomMdy, M3 godmnbods yogn-
00 30M3MO0L E1ddILHYMYdgmMn dMBIM-
00bos s bb3o EM3YTxbHoEN0L dBIEHOSLY
o 006300 Bomaqbodn, Mab 89d39Mmo0My(3,
006 056300006 godmohobo oo Mabbo.

0MamEYoYmob dogMm  3h3039091™Y0Y-
00L 3oboayMxonL vbs IH303909™x09000b
dm3m3900bsm30b bgamab dgdmab bogMmmby
dgodmgds sMbyOMOEL, My OMoMEyOYMb
0J3L goMm33g9mo bobob 3ogzdoMydn 3MmEI-
bobL dmMBobomgg0Msb. MmgmMmE g3Mm3ymo
LobodoMmmmmm gobdomibazLb, dMomMEao b
LadLobyMgdmMagn LHsbyLo Mgma3z36hIMns
dmb60990%g 9dmJdgwgd0Lb LoGMMbOL .-
LoLOOYMYOMOE, YFES  vBd3MMYMLC,
LobodoMmmmm 9939390 8ygb90L o0 9Mayadg-
Bhob Mgmg306¢hPMmosL, dodnb MmEaLois
0MOMEY0YmMN goobmogznbyxnmagb bodboby-

28 0fgoamadg 6., Lajomm3zgmmlb Lagmorm  Labods-
Morenmgool 8ngM 5s80560L NBMYdsMS J3Mm3y-
a0 3mb3363300L 3godmygbgdal bGsbsm@gdn, mdon-
anobo, 2017 §. 83.

29 Logd83080 ,,3 337039M00bL §oboomdwyg” (26.01.1993).
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M056.3° 00650Y0MOMN3 obodoymgddn
0MoME9oxmn 30Mxonb dndoMmm doM3390000
ombobdngonb JgRsMEYO0LLL, dMaMEYdNL
dboMmgd 6o gonmzamabbobmb, MmMA ddh3n-
3909mg00my gobognMmgds dgbodmms 0o-
3000306 09690 o3ngdymo OMIMEIOYMNL
00600090MO0S06 gooygbgodnmaE. Labodos-
Mmorem d0n0hby3L, MmA o8 EMmL y6s dgxi3e-
LbaLb godmdngdab s LabsdoMmmnmmm 3MmE]-
bob B60bL3mY, dMemMEydyMab 30Mm3zbgdy,
0000 93930 V3939000 S V333900L Jg-
00093, 3Mb3MYBHmn Jdggogon, MmImyons
90L 3obdMabzadg d0M0mMxoL gooboaymmb
00 gooyomombL 3(h303909my0900 o6 dmMBIg-
90%9 dmabnbmb H9303mMab..

3. 0MIMOJIdIMNOL
06000300J0MIM0N
89MJa(MJdJd0b ddbabdod
bALABIC I MLbAIZNOL
06BMM3aB0O0L 306(MP@IBOL
db03d36d@™Mabdy

0MamM@goxmabL Lobodsmmemmdn 30M37-
om0 6aMmoggbnb bLbEMAsdy LabodsMOEML
3906mbom P60 ©3930MML dEaNBML OMS-
mEYomob 06n3znIysmMyMa goMmydmgdgoon.
bLL3-0L dMJBgn MgedEnob dgbodsdnby,
dmbodoMmMglb 930myds dbmmme  OMo-
™EY07m0b 3060M00L EOEE9bs O oM 3Mnb
9303M0 domomyds dobo 0bwoznEyemymMo
39M93mM90900L ©oagbnL dgbobgd.3' dmbo-
dommmab 306mMbIE0HMAs 3nM©adnM y6s
©3030mmb, MmM3 3MmEgLBY  osaNbmbL
0MyM@goxmnb 3nMmM3bymo s nbENn3nw©Y-
dMyMmo gomgadmgo9dn. 30b6mb3dgmMo nm3o-
mobB0bgdL, Mmd sm339000b0 Mmbobdngdabs
o dobo 3mbiMmgbymo Lobob godmygbgdnb
Lo3nmMbab  Zowoby3zghobab dmbLLTsMoEyad
3600 gonm3omnbBobmb dMamEydymMab 3o-
Mo0 dmMbo399900, 3ogMad MmammmE 3Maghn-

30 50 Loxyyd3gmMmmob  y393d0Mgdnm  Lonb@yMg-
bmos sb73g, 93MMLLLSTSMNMML gosfhy3a@nmg-
0o bogdgby ,3mbEMmos n@omonl Hobssmdga”
(bsg8g N92/1997/876/1088 (24.08.1998) LosE oM
5a0bs 83-5 (3) 3ybeol sMmm3g3es.

31 LLL3-0b 197-7 Gybano.

39 o bhshobhngs oA39690L, Fbmmme gL
AaboBgMmo bogdamnbo oM sMab.

3006mMb3®odgmn oM 933™MEHOYMIOL Lo-
Lodommmb LagMmMbygdnb gobbogzymmyody-
0 ©obodymgds dmababmb 3odhndmMmdab
390myqgb900LOL. 0b0dbymMn 96060003 Y-
3905 93MmMLLLOFIMONMML dnEaMa3goL. Tdo-
339Ab0s, MM3 boxymMmbob domamn bamobbab
06©030070MyMe® 3LBOYMYONL Zom Y-
0ymgds  LO3ObMbAgdMMm Mbydy b
3o069mMmL. ob939, LLLLsMMEMA 0bNg0-
©Y3MYM3® P60 odbadyOmMbL, My Mo¢hma
390 92MY639MYMBL bo3mMYos® F3o3M0 -
3390000 mmbobdngds LadmmEgbm dndOYONL
00069300.%

3m©ydbob 9mJgagn MYEsgEns 903JoL,
Mmd 003390000 MMB0LJNgOdNLY o Tobo 3m-
B3Mghyemo Loabob Zodmygbgdob bLognmbob
39036y39hnLLL ,,dmbsdsmmmy nmzsmabbo-
bgob* O0MoEgdymab 3nMmzbgdnb, Tob
LgB03b6MOLL, dLO3L, F36IMMYEMMOLL, dnyg-
B690m0 gmbgoMmnzn B0obob 8600MeMydolL
o 9.0.3 smb0dbymo Asbsbgmo B3sx30M©
oM 30396L dAMbLOTIMOMNL oM EYOYMHOSL,
Mmd 306 gonmzamabBNbML gb goMydmydg-
00, M3 Jabob dxbeab sMILEMMOE gobdo-
MHgo0b 3MagdHn3oL. 8n0g30hb0Y, MMT 306mbo
dmbLYFM ML 30MEe3nM YOS 333 EYdY-
™oL 0bnznysmyMn gamgdmgogdonb
39033mMnbB0690sL 3ondMmdab dgbobyd go-
©a6y39hnmgdab domgdabsb.

93mMm3ymo  Lobodsmmmm gobdoMm@o3b,
Mmm3 LoLoFsMMNEMI 3MomMmabhgH s Y6
3900330 bBnbmbL 3ohndmmdalb sembgmbo-
hoymo mbobdngdgdob Fodmygbgodolb Lo-
3ombo. 09dEe, bagoMmzgmmb 3obmbaEYo-
™mono gL 30O xMgos LabsdoMmmEMb
30M©ad3nM o30bMgodgmn oM 893L. gb bLogn-
obo gobLogxMmydyme 39603369mMmM30600
o 0y Lobbeob bLodMmEgbm 306MbAYO-
mmon0 dmbodammmab of 996900 30MEo-

30M0 35MEIOYMY0s, 33MO3 3o3MAIMPYO

32 obogmgo: ;domobol Lagdosmogm Labsdsmamemb
2024 famob goohy3aGomadgdn sm33300L @m-
Boldngool gsdmygbgdal momdsby: N10s/110,
N10s/1388, N105/973, N10s/1101-24, N10s/910,
N10s/6165.

33 LLL3-0b 198-g5 Gybenal Agbyong Bohomo.

939 39390dy, bahns bgMmbgymady
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33900 bobodsmmmm 3Magdngs.

4, 6mMIM®@IBdIMOL

d036 ©aB30L

JBMIG0L MJINOBIBOL
db03363@™Madu 300080 Ma0L
06@0300CJMIM0O
©abadJdIAB0OLAL

LogdoMmmzgmmb  Lobbob  bLodoMmoob
LodMmEabm 306mMb3EYOMmMOsdn dmJdgwy-
0L dgxn0MydnmMOnb 3MnbEndn, MmImab
dgLo6sdnbo, LOJIxdy dH3039079™90900L
9m3mM3900b 3xmMyds vd3m dbmmme dbomg-
900L. bobodsmmmmmb oM dgydmas dmadmazmb
0(h303909™90900 96 3BsMIMML godmdngdo.
3ohndmMmosdn dyman OMaEYdMN, an-
B03yMo 3960 dxdmgob Logymem bLLJdgdY
bAymMmymaomo godmdngonb Asdomygosb. do-
339Abny, MMT 0y Labodommnmm godmnynbg-
0L 3ohndMMOSL, dE3M3ahnL AsmMmzgs Logdg-
99 LOZOMEYOYMM Y6 gobgb. dbmeme
00 0d90mb3g39d0, My 3ohndMmosdn TYyma3
0MomM©0YmMb gymagos s3m3shn, ob dgd-
9oL EsE30L JxMYdNs MYoMNBOSL.

5. 3dM(M33mMmAOL

d0JdMm omMIMO@IBIMOL
0600300JaMIM0N

830 3Ja(MAdJd0b ddbabId
LALAFIEB AT MLOIZOL
06BVMM3aBO0OL 30B6MM®@IBOL
db0336dM™Mbdo

LLL3-0L dgLodsdnby, 3339000L MMbOL-
dogdnb godmygbgdolb dgbobgd dyodama-
monb bobodsmmgmmdn BoMEagbaboL 3Mm-
JaMmmo  30mMEIOYmMNs  asLadYoOIML  dob
dngM dmmbmgbomo sm3zgmaob mmbobdng-
00L 80%56396mMboMmmos s bb3s, bozmgde
0393M0 0mM339000L0 Mbobdngdnb godmynbg-
00L 90%0609796MbMMO.3 08 ASBsBgMAn oM
oMob J000myds 060307 IYM0 EoLYOY-
0900b dgbobgod, Mo 3Mm3xMmMmadabs o

34 LLL3-0b 198-g Gnbenal gbedg bofomma.

dmbdsMEMggonb dngm doMmoma dgdmbag-
3000 gabndomHgos 0by, MoMIMmb DMBo0 -
LaOMgos Logdomabons. smbndbyman 06393L
HMoxaMgbhym  LobodoMmmmmb gowsaby3g-
HhomgdgoLb 3ohndMmonb dgRIMEIY0sLMSO
v30300M9000. dng3ohbns, MmD 3MmzyMmm-
M0E o LobodsmmemmE dgho ggmobbdngmg-
000 6o P0370MB96 nbn3znEysmyMmm-
00b Lognmbb.

Lognmbdy  ALFgEMONbLOL  godm3zyma-
@00 mongdbhymmodob 3MnbEndL, MmImab
dobgznmel  3Mm3xMmodhnMs  30MEY0Y-

™0y, 39hombbo® o MONYIH Mo JJox0-
bmbL dMoMEYdYMaL J890n0900.5 3Mm3y-
Mohymob Logdnobmods Pbws 9xydbgdmEaL
Lodommmgomozn 9gomnzob PFsmmab bLbo-
boombhgoL.3e

399m3nbsmg ngdneb, MMI 306mMbBI©Yd-
MOy 3M 330MEYOYMxoL dMamMEadnb dbo-
9L bLobodoMmmmmb BoMyandmb 0bongn-
©yomMyMn  goMydmgdgdn MmO M Mb
©o393dnMgonm, 3dMmzxgmmmo doMNMO®©
o0 900b30mM90L YyuMomgdsb sbgm gomydm-
9090%9. 007 0160307 M0 goMmydmnoyo0L
dgLObg0 MV30 OMIMEYOYMTS 3fM Nbo7ydMy,
Loabodommmm  doMmoowE  dgdmbzg3gddo
LAY 0bTMMISE0YM 303990000.

6. 3000amMalL
ddBIMOIB0L dAbAbId
LALITIMOIETML 3I6ANBIBNL
dabARN3MIBOL 3MMBCMITY
d06MB63@J6MMBdILY I
dMadn03dada0

Lobbeab bodMmEgbm  396mMBIEYOMM-
00 00033m0bB0B9OL SohndMmonb dgbobgd
30M39m0 nbLbHBENOL LabsdsMMEML gob-
Anbgdnb gobohngmgodob gMmmggMmo dgbod-
@mgommOsL  Losdgmognm  bLabosdommnemb
LogedMdngom 3omohodn.”” MmydE, smbobnd-
60309, MM 306Mb0 365LHOL SLYMN Lohngzmab

35 b Bmonbm3bs baBasLbdymos goghmb 3Mobin3gdda,
UN Guidelines for Prosecutors, 1990, 34.

36 European Guidelines on Prosecutorial Ethics", 2018.

37 LLL3-0b 206-5 Bybenals 3-8 Bofoma.
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33939000 606530MMOLL, MOL odME, BogH M-
0M0300, oM 3MLYOMOL 3Maghngs, MmImabL
dgLBogmMoLe3 d93dmgdoam  3odhndMmMONL
d933mMobmob ©oz03d0Mgdnm. 360d369mm-
30600 ©oE30L dboMgb dngEgb dgbodmngo-
Mmoo - MyamyMmo 3Jmbgb 3ohndmmonL
099030M©00L goabyzghomgonb gobohng-
M9o0b dobLo. d30bLomM30L 30, Los3gmsEnm
LabLodoMNEMMA LLgdg 36s TFonmbL gobLo-
bomzgmoe ©obsdzgomdnlb 3Mohgmoydob
39M9d9.% dmgdgon AobobgMmom xsgbhnyMow
dgndmgogmos  gobohngmgdolb T99dob0dB0L
MoomyMmo dmJdggds, M3asb abadzgom-
00b 3MohgMmoydo 3nMoadnm nmzamabBnbyg-
0L ,,0bomn gaMgadmgdnb* smMLYOMOL Logdgdy.
08 dmmbm3zbob dgbMmymgdy, B3JHMOMN3s,
d99dmgdgmons, Moaeb 24 Losmdn oE30L
dboMmg 1d9MHab d90mbgg3q0d0 39M d9dmadL
obamo goMydmgdob dgbobgd 0bgymmadsiznab
dm3m39000L3 30.

LLL3-0L Fobg30m, 3ohndMMONL gobhn-
6900006 o303d0M9dym LohngaMmdn Y6
00m0nb0dbmbL, Mo dmmbmzbgdn onM@3zs go-
LohAN3MydMN Booby3zghomadob Tomgodon-
LobL o Mo godmaboho gobohnzmMydymo go-
©06Y39h0mao0b ©xOxmMYdemy EEoMMO.
dygbmdn 306mMbBAgOmMAL TogMm oagbomon
bo®y3900 ,0MLYdNcN 3603369MmdoL TJm-
69" 396LodM3MO3L, BOJHMOMNZo, dMNL-
bo Logddnb O9L o 03 3Moghngsb, MmT]-
™03 EMabEEgmonm sMob sdzz3nMydxMmn
bodommzgmmdn. d0330Abns, MMT dboMmglL
3600 3Jmbgb dgbodmadmmods - 65dnb3ngM
d90mb3gg3080 gosbohnzmmb JdgxoMmEgdxmN
3ohndMmmoo.

M3J3Made®@ai0as0

030bsm300L, MM LaLoTsMEMA FogdLbNdos-
™MyMo IMmobnbmb dMem@omnb nbwo-
300075MYM0 goMmyadmgdgonb gamzomabBbabyg-

38 0ndomobol  Lasdgmogom  Labsdshoenml 2017
famol 28 0g3300Mmals g3obhnbgds Lohozmal sn-
9370mmo@  (36mdal Bgbebgd, Lsddgby N1g/1483-
17; ;mdomobol Lssdgmsgom Labsdshommmls 2017
fanal 06 s3Moaal gobhnbyos boddybg N1a/465.

00 30m33900L Mbobdngdab dgRIMEYONLLDL,
9033960y, MMT o730MY09™M0Ns  LOZSObMb-
0g0mm  (330m90900L gobbmMmEngmgody
bobbeab badsMmmab badmmEgbm 3mEogL-
do. 3gMdme:

e MH3mIgbydymny, LLL3-0L 197-9 8-
bamob 30M3gm Bobob  ©ogdshmb
990930 30653MbAL ,,0“ 396gh0: [Om-
bodsMmmang] ,0M3393L dMsmEydab
Logd8006MOLL, F36BMMgEMOLL, M3o-
byfm o gmbydMmog Tamdsmgmadsl,
90y96903mon gmbgdmngn B0sbabL obo-
D0oModsb o bb3y 0bngznEysMyM
3oMgadmyodgoL*;

e (My3MB3gbgdymony, LLL3-0L  198-9
dgbaob dgbyomyg bobomdo Lodyse
»,000350m00606900"  dgoEzsmmb  Lo-
hY390000  ,35MEIOYMNS  3INMZS-
mobB0obmbLY  dgbodsdobo, dgbymy
Bobogmo 36 o Asdmysmnodgb d90w@7-
30 Mgadnnm: ,om339m0b mmbobdo-
900bs o dobo 3MbzMahyemo Lobob
390mygbgoalb  Lognmbob gooby3zg-
HoLsL  LobodoMmOM  ZoMEIOYINY
390m30mnbBabML 0MamM@OmMnbL
3060m36900, dobo LoJdnabmody, obog3n,
$000MgmMmOoy, Mmzabymo o Jmbgod-
M030 dagmadsmgmody, 3nyngbgdyma gm-
690M030 B03b0L 360DMOYMYdL, dMY
dgxzomogoymo Mmdgmndy sm339mob
ombobdngoob oMM3930L Bogho o
bbgs 0bn3znEYsyMa goMmgdmygdgodn’;

e 03603d369mm3060s, LLL3-0L 199-5 0y-
bl ©ogdathymb d93aan dnbosmbL
21 6060gma: ,LobodsMmEm oM EHOY-
oo dMommohghymo gobobogmb
oMabodohndmm sm339mob mmbobdo-
900b0 o LognMmydnb dgdmbzgzedon
00000156 gm0 odo®gdnmn mmbob-
dng0900b godmygbgdab bognmbo*;

e 00330Ab0s, MMA L3 WMEIOYMM -
3330006  o3e3dnMydnm  goabLobm-
ME0gmYOgmo 33M0mMyos oS so-
Labmb LLL3-0L 45-9 dybedo o "
9393969hob OTmgdgds MxEogEnsd
360 Aoobozmmb 0% 939339690,
bmem ,,m“ 439396gdh0 Asdmysmnod-

939 39390dy, bahns bgMmbgymady



138

#30, ©9393%g60, 2024

039 3939m0ndy, ba¢hns bgMmbgymady

9L d9009absnMo: 007 godm@obo-
0o 3gobhnbgde 3odndmmodab o6 3odn-
0mmonm PvMYb3gmymxaomoa goMomb
390myqb900L dgbobgd®
M93mMadgbgdymony, LLL3-0L 198-5 Oy-
baob 99Lodg 63600 Asdmysmnd L
9000930 MgadEnnm: ,,0m3390m0b M-
60bd0g00b ZedmMYynb500L dgLbobyd dyod-
©3MAmmonb Bammaggbabab 3MmgaymMm-
M0 39MMEIOYM0S 006N30YSMYM®
©30LdOYML dob dngM dmmbmzgboman
003390000 mbobdngdnb d0HbIgEM-
Boenmos o Lbgs, Bogmgdo d3sEMo
00M339000b mMBobdngdab godmygbgdnb
00%063996mMbemods;

90339Ab0s, M3 LLL3-0bL 198-5 Tgbenb
3600 ©o935¢h)mbL dg39an dnbosMmbAL
3.1 6sboo: 003390000 mmbabdngdab
Loabg 3dohndmmodob Immbmzbab d9d-
mb3zg3sdn 3Mm3nMmmMn 39MEIOYMNY
LabLodMNEMML BaMyEanbmbL obgofMmn-
do 0Mym@omnb nbEonznysmyMo
39M9dmMg0900L dgbobyd*;
M93mMagbgdymony, LLL3-0L 206-5 3y-
banb ©@ogdshymb dg8na0 dnbosmbobL
8.1 336g¢o: ,,0boMg 3a3xdsdmbomny
0MomM@goxmob  d0doMo  vM3390000b
mmbobdngdob boby 3odhndMmMONL go-
dmygbgoolb dgdmbggzedn, 3ohndmm-
00L dg933mnb o6 goygdgdob dgbobyod
Jd900gmammonm dndsmommb dognb-
hMod  Imbsdommeab  godmdngonb
0anmob dnbgz0m*;

3ohndmmonb gobohngzmgdnb dgbod-
@mgommos dbamgb yb6o 3dmbglb b6g-
00b3ngMm Jgdmbzg3ed0. dgbododnbo,
bLL3-0L 207-9 Bbenb Y6 sgdsHMbL
d90w9ggn dnbooMmbob d9-4 30M3gmo0
3Mnds 6oBoga: ,Losdgmognm bLobo-
dommmmb bogodmdngdm 3mmgannb
dmbodomommg  LohogzoMmb, MMIgmMoQy
9bg0ds 3o¢hndmMmMoOnb godmygbgdsb, 99-
33mob o6 3ongddgosL, gobobomogb
9hmn3dnmmzbymo, dobn dghHoboab
0Mo73300090 72 Losmobs. dMLLDO-
Moy LohozamMb gobnbomogb Bg3n-
Mo dmLbIgbom, 08 3MEIJLoO VE3]-

Boeno Bgbom*

©Jabd3by

bHahnsdo Zodmngzgoo Jomoygm bLobo-
doMmom 3Mmagdngsdn 3ohndmmonb godm-
ygbgdobob, dnbo 0bO30YIMYMOE© ©O-
LadMgo0L  3MmoOmgdathyMo  Lognmbydo.
390Mm033900 - 07 Mo boxyyd3zmgdb dnnhby3L
LadoMOMNdbo 93Mm3ama LobsdsMmonmb
3Magdhngo om339m0Lb mmbabdngdnlb bLoby
3ohndmmonb godmyngbgdaLsL. 33sLMsb, bodn
3990L3s 00 }ogdHL, MMI 3ohndMmonb 6700b-
d09M0 bogydzgmo 6o nymb MysmyMmo o
00600300790MYMO© E3LLOYMYOION. Foydo-
Momydgmos dOLHMIJbHym bogmMmbaydy do-
000090000 0MdME9O ol dndomom godmyg-
6903m0 0gbobL 3ondMmdL. 07 3ohndmmdob
390mygbqonb goMwoy3smmos 0bN30Yo-
™MYMO© ELOOYMYOPMO 3M 096909, Labodo-
Mmommad 6o godmaygbmb bLbgs, bozmgdo
9393M0 vm33900b mmbobdngods. A3zgb dngMm
d90mmo300909m0 ngbo My3madgbmaEngdn,
MmImgonE d0dsMmmymos bLogobmbdadmm
33momy0900b gobbmmEngmadnL3gb. dng3e-
ABns, MM sbndbymo 33momgdgdn bganb
d936ymobL bLodomonobo, ydmzmMshnymaoa
939460L 3ob630000M900L o bLoagoMmmzgmmb
93Mm3mo dmadszmob dggabob.
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