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LEGAL AND JUDICIAL PROBLEMS
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Faculty of law, University of Ain Temouchent, Algeria

Himmi Sidi Mohamed

Doctor of law, Lecturer Professor A,
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Tlemcen, Algeria

ABSTRACT

Divorce is the dissolution of the marital bond between the par-
ties, and it is either retroactive or irrevocable with minor or major
evidence. It is one of the most frequently raised issues before the
judiciary and raises many problems, the most important of which is
the issue of proving divorce, especially with the ambiguity surround-
ing some of the articles that the legislator singled out for the issue of
divorce and the difficulty of applying it judicially.

However, it is shrouded in some ambiguity, especially with the
existence of Article 49 of the Family Code, which considers that di-
vorce can only be established by a ruling. Is the judgment in this case
considered revealing or decided?

Also, once a divorce from the husband occurs, its effects are
achieved by dissolving the marital bond and the wife’s waiting pe-
riod. This is from a legal point of view, but this contradicts what is
stated in the legal texts. What are the procedures, if any?

KEYWORDS: Divorce, Obstacles, Dissolution of the marital bond,
Waiting period, Family code
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INTRODUCTION

Marriage is considered sacred, which is why
it was called the heavy charter, as it was sur-
rounded by a set of legal rules that guarantee
its continuity and stability. Nevertheless, an ex-
ception is represented in divorce, which solves
the disintegrated marital ties through which it
is difficult to form a healthy family.

However, divorce is the most hated halal to
Allah Almighty. Yet, it has been legislated and reg-
ulated by provisions that the husband must ob-
serve for the divorce to take place in a valid man-
ner that is positive for its legal and legal effects.

Divorce is the dissolution and dissolution
of the marriage bond, as it is defined legally as
“lifting the restriction of marriage immediately
or in the future with a term derived from the
article of divorce or its meaning”!

Article 48 of the Family Code? defines divorce
according to the cases taken by the latter, stat-
ing: “[...] A marriage contract shall be dissolved
by divorce concluded by the will of the husband
or by the consent of the spouses or at the re-
quest of the wife within the limits of Articles 53
and 54 of this Law”.?

It is evident from the legal concept that di-
vorce is a dissolution of the marital bond using
one of the words that indicate it, and it can take
place by the will of the husband, at the wife's
request or by mutual consent.

But what interests us in this study is the di-
vorce that takes place by the will of the hus-
band, in which the judge has a negative role
that is sufficient to verify the husband’s will and
its validity to rule to prove this will and does not
intervene except if it comes to reconciliation.

However, if we look at the text of Article 49
of the Family Code* which states: “Divorce shall

1 Abu Zahra, M., (2016). Personal Status. Dar Al-Fikr
Al-Arabi, Cairo, p. 279.

2 The Family Code. (June 9, 1984). G.R. No. 24 of June
12, 1984, amending and supplementing. <http://jaf-
base.fr/docMaghreb/Algeriecode_famille.pdf> [30 —
07-2023].

3 This Article was amended by Ordinance 05-02 of Feb-
ruary 27, 2005, G.R. No. 15 of February 27, 2005.

4 This Article was amended by Ordinance 05-02 of Feb-

not be established except by a judgment after
several attempts at reconciliation conducted by
the judge, but its period does not exceed three
months from the date of filing the lawsuit [...]".

However, it is shrouded in some ambiguity,
especially with the existence of Article 49 of the
Family Code, which considers that divorce can
only be established by a ruling. Is the judgment
in this case considered revealing or decided?

Also, once a divorce from the husband oc-
curs, its effects are achieved by dissolving the
marital bond and the wife’s waiting period. This
is from a legal point of view, but this contradicts
what is stated in the legal texts. What are the
procedures, if any?

To answer these questions, we will divide
this study into two sections, the first of which
deals with how to prove divorce, and the sec-
ond section the procedures for proving divorce
in accordance with the provisions of the Algeri-
an Family Code.

1. HOW TO PROVE A DIVORCE

Divorce is the dissolution of the marital
bond by the will of the husband or the lifting
of the marriage restriction at the husband’s
rhythm, and divorce does not take place except
in the form prescribed by Sharia.’

However, looking at the aforementioned Ar-
ticle 49 of the Criminal Code, we find that the
legislator has submitted the issue of proof of
divorce to the judiciary, but what is problemat-
ic is that divorce takes place outside the court
and must be proved by a court ruling.

In this regard, the legislator began the ar-
ticle with the phrase, “It does not prove, and
divorce is not held, so we wonder whether the
judicial ruling, in this case, is a means of prov-
ing divorce, or is it a formal condition in which
divorce occurs?”

In view of article 48 of the Penal Code, it

ruary 27, 2005, G.R. No. 15 of February 27, 2005.

5 Ahmed, I. A. H., AI-N. (1996). Women’s Rights in Is-
lamic Law. Dar Al-Thaqafa Library for Publishing and
Distribution, p. 143.
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is explicitly stated that the dissolution of the
marital union may occur as a first case by the
husband’s sole will and as soon as he utters the
word divorce or what benefits him. However,
article 49 of the Code deprives the husband of
the freedom granted to him by Article 48 of the
Code by restricting filing a lawsuit demanding
the dissolution of the marital bond by the judi-
ciary and subjecting him to attempts at recon-
ciliation established by a record. Consequently,
this legal article affirms that customary divorce
outside the courts’ walls is not recognized.

Unlike the Egyptian legislation, which rec-
ognizes the occurrence of divorce outside the
walls of the judiciary, where it can be proven by
all means of proof such as evidence, oath and
acknowledgement.®

Article 50 A’ adds and makes the matter am-
biguous when the legislator did not differenti-
ate between retroactive divorce and definitive
divorce, as the article stated that whoever vis-
its his wife during the reconciliation does not
need a new contract, while the one who reviews
it after the issuance of the divorce judgment is
the one who needs a new contract. In this case,
does the legislator not recognize retroactive
divorce, and what is the fate of the shot that
occurred and led in the end and after filing the
lawsuit to reconciliation?

According to Dr. Zoda Omar, divorce can only
be done by a ruling, and revocation that takes
place before the judge issues a divorce ruling
does not fall within the concept of revocation
related to retroactive divorce.® Article 49 re-
stricts Article 50 of the Code of Criminal Justice
to the need for a judgment to prove the occur-
rence of divorce.

This article also raises another issue related

6 Al-Bakri, M. A. (1996). Encyclopedia of Jurisprudence
and the Judiciary in Personal Status. Dar Mahmoud for
Publishing and Distribution, p. 183.

7 Article 50 of the Code states: “Whoever visits his wife
during the reconciliation attempt does not need a
new contract, and whoever returns to her after the
divorce judgment is issued needs a new contract”.

8 Zoda, 0. (2003). The Nature of the Judgments Termi-
nating the Marital Bond and the Effect of Appealing It.
Exclidea Publications Algeria, p. 32.

to the waiting period, which, if we look closer,
we find has become double so that the wife is
considered when the divorce from the husband
occurs twice, once when the divorce occurs,
which is the legal waiting period, and again
when the judgment is issued, which is the legal
waiting period.

In this regard, the judiciary affirms that: “Di-
vorce is only a statement of the unilateral will
of the husband to put an end to marital life, and
the trial judges, when it is proven, can only tes-
tify and declare it [...]"?

Also: “It is prescribed by Sharia and accord-
ing to what has been done by the Supreme
Council that the husband’s utterance of divorce
obliges him [...]"1°

This means that divorce becomes binding as
soon as the husband utters it, while a judicial
ruling only proves it because of its implications.

The legislator has restricted the husband’s
right to divorce even though it is a voluntary
right and subjected him to the need to obtain
a judicial ruling, and therefore, the will of the
husband stands unable to arrange its legal ef-
fects unless it meets the conditions required by
law, which is the existence of the form required
by the legislator by issuing a judicial ruling
proving this will."

However, Dr. Omar Zoda considers that the
affirmation of a divorce judgment is a condi-
tion for convening and not for proof since the
legislator when stipulating the need to have a
judgment to prove divorce, meant that there
is no divorce unless attempts at reconciliation
precede it. Consequently, the husband must de-
clare his will to divorce before the judge after
the reconciliation proceedings have been com-
pleted, and therefore, the judge is considered a
witness to this. On this basis, the judicial judg-

9 Supreme Court, Civil Chamber, 27/03/1968. Annual
Bulletin 1968, p. 106, quoted in: Al-Arabi, B. (1994).
Family Law, Principles of Jurisprudence According to
the Decisions of the Supreme Court. University Publi-
cations Office Algeria, p. 58.

10 Supreme Court, Personal Status Chamber, 17/12/1984,
file No. 35322, Judicial Journal 1984, No. 4, p. 91,
quoted by: Al-Arabi, B. Previous reference, p. 73.

11 Zoda, O. Previous reference, p. 107.
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ment is considered a condition for the validity
of the divorce and not a condition of proof.?

Accordingly, according to this view, the leg-
islator has been in line with the jurisprudence
of Islamic law regarding the need to witness di-
vorce with two witnesses.

2. PROCEDURES FOR
PROVING A DIVORCE

Under Article 48 of the Family Code, a judi-
cial ruling is considered a means or condition
for divorce, without which the law does not rec-
ognize the existence of divorce.

The judicial ruling for divorce is character-
ized as a prescribed ruling, according to which
the judge reveals the divorce that occurred at
the will of the husband before resorting to the
judiciary. The establishment of new legal cen-
tres represented the divorced and divorced
after they were married, and therefore, the di-
vorce judgment is a prescribed and established
ruling. In this case, it is characterized by the
following:

e Its content includes the obligation to
respect what has been decreed and the
need to implement what it says.

As an official paper, it must be in writing.
It is issued by a judicial body whose rul-
ings are characterized by legitimacy.”

Therefore, a divorce lawsuit is filed by an in-
terested person by resorting to the competent
court™ accompanied by a petition stating all
the necessary information, facts and reasons
for the divorce, with the husband’s signature
at the end.

However, problems can occur if there are
symptoms that prevent the plaintiff from com-
pleting the judicial litigation, such as the court
cancelling the lawsuit due to the plaintiff’s ab-

12 Ibid, p. 31.

13 Ma’amir, H. (2013). Proof of divorce between law and
the judiciary. Al-Hagiga Magazine (27), pp.134-166.

14 Article 8 of the C.E.M.E.D. stipulates: “Applications
relating to claims for divorce or return to the marital
home shall be filed before the court within whose ju-
risdiction the marital home is located”.

sence from the hearing despite the correct no-
tification, the plaintiff leaving the litigation, or
the lawsuit dropping. In reality, all these cases
are divorced, but it is impossible to prove it un-
der a judicial ruling. Therefore, a solution must
be found to these problems that lead to the
loss of the rights of the defendant party from a
legal and legal point of view.

Therefore, we believe the divorce should be
documented immediately after its occurrence
by each interested party and by those who
claim to prove the opposite.

Article 49 of the Family Law also shows that
there must be reconciliation procedures after
applying to the judiciary to prove divorce. Are
they considered and mentioned within the rul-
ing of reconciliation? Or it is ignored. If it is ig-
nored, what is the fate of that relationship from
a legal point of view?

Reconciliation is considered an essential
and compulsory procedure before the divorce
is issued. Still, it is useless if the divorce takes
place outside the court framework, and the
parties contact the court only to prove the fact
of divorce in an official capacity. Especially if
it happens, for example, if a man divorces his
wife outside the court and resorts to the lat-
ter to prove the divorce and the reconciliation
was made, and he divorced her again, and the
reconciliation was made, and he divorced her
again, and the reconciliation was made, does
the judge, in this case, solve it forbidden by rec-
onciling them or does he calculate the previous
three shots and sign the divorce and the wife
shows him a major statement and is not per-
missible for him after that except by marrying
another and divorcing her or dying for her®

However, if the judge reconciles several
times and this is not done, he must prove this
using a record signed by the parties, the regis-
trar and the judge, with a parallel public hear-
ing to pronounce the divorce ruling.'

15 Ma’amir, H. Previous reference, p. 159, Article 51 of
the Penal Code stipulates: “A man cannot return to a
person who divorces her three times in a row until she
marries another person and divorces him or dies from
her after construction”.

16 See Articles 37 and 144 of the Code of Civil and Ad-
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The role of the Public Prosecution was also
activated after the amendment of Article 49 of
the Family Law, so it seeks to register the di-
vorce judgment in the civil status records oblig-
atorily, without a request from one of the par-
ties, as a legitimate representative of society.”

CONCLUSION

Finally, we conclude that the legislator did
not recognize extrajudicial divorce, although
the articles suggest otherwise. The legislator
did not explicitly distinguish between retroac-
tive divorce and irrevocable divorce. Although
he did so in Article 51 of the Law when he dis-
tinguished between divorce with a minor inten-
tion and a divorce with minor evidence, this is
when he stated that a husband cannot return
to his divorced wife three times in a row until
she marries another person and divorces him
or dies from her after construction.

Articles 48, 49 and 50 of the Family Code
have sought to give the divorce ruling an offi-
cial form even though these articles affect the
provisions of Islamic law in several respects:

e Divorce is a major effect of the mar-

ital bond;

e The issue of divorce is one of the most
serious issues affecting society, and that
affects it negatively, as it leads to the
dispersion of the family and its collapse
and the beginning of the loss of children
who will grow up in an inappropriate
environment that affects their psychol-
ogy, which leads them to deviation in
the future;

e Divorceisaman’s exclusive right to Alge-
ria, as marital infallibility is in his hands,
so the husband must make good use of
this right for extreme necessity and seek
to follow the procedures stipulated in

ministrative Procedure.

17 Previously, the parties were in charge of the process of
registering the judgment after possessing the author-
ity of the res judicata in the civil status records, but
now the matter is entrusted to the Public Prosecution,
see: Ma’amir, H. Previous reference, p. 161.

the law to guarantee the rights and the
legal effects of divorce;

The legislator’'s goal through Article 49
is to narrow the cases of divorce and to
preserve the cohesion of the family and
the children;

The legislator obliges the judge to at-
tempt reconciliation between the spous-
es, as it is an essential procedure in di-
vorce before deciding on the case;

The Algerian legislator omits divorce
outside the judiciary despite its recogni-
tion by jurisprudence;

The absence of a procedural law on per-
sonal status has led to many problems in
the field of application;

The Code of Civil and Administrative Pro-
cedure is the procedural reference for
divorce cases;

Referral from the legislator to the pro-
visions and principles of Islamic juris-
prudence and the opinions of jurists in
complex divorce matters, in accordance
with Article 222 of Law 11/84 as amended
and supplemented;

Incompatibility of the family law with the
requirements of Islamic law;

The Algerian legislator does not rec-
ognize divorce outside the judiciary
through its stipulation in Article 49 of
the Algerian Family Code that divorce
can only be proven by a ruling. There-
fore, the husband must declare the di-
vorce before the judge. The legislator’s
silence on customary divorce created
serious problems, especially if the wait-
ing period expires, and thus, the divorce
becomes a major manifestation and its
consequences;

Despite the legislator’s silence on cus-
tomary divorce, judicial applications
work by proving it retroactively from the
day it was uttered by the husband after
confirming the validity of the divorce by
the testimony of witnesses;

The irrational formulation of the legal
texts that regulate divorce, especially
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Articles 49, 50, and 51, compared to the
provisions of Islamic Sharia;

e The legislator omits and does not refer to
the issue of witnessing divorce because
witnessing has many benefits that limit
the use of the right to divorce, especially
the fanatic husband who is hasty in di-
vorcing his wife;

e The terrible increase in divorce rates is
due to the absence of religious scruples
of people and their ignorance of the seri-
ousness of this procedure, so the Algeri-
an family has become fragile and rapidly
collapsing, which will necessarily lead to
a lack of cohesion in society;

e The judge makes an effort to apply the
law and the provisions of Islamic law in
the matter of proving divorce. Still, his
conviction remains relative, especially in
the case of denial by the husband of the
occurrence of a divorce. Therefore, the
spouses must be more careful than the
judge when applying their religion and
what Islamic law stipulates.

Therefore, we call on the legislator to change
the method of proving the divorce ruling, which
has become a violation of the provisions of Is-
lamic law, and this is a Muslim country. For this,
we propose the following:

e Witnessing the divorce for those who

want to divorce, and this is so that the
shots that occurred without applying
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ABSTRACT

A two-Judge Bench of Honourable Supreme Court (SC) of India in
Bar of Indian Lawyers Through its President Jasbir Singh Malik v. D.
K. Gandhi PS National Institute of Communicable Diseases and Anr
(2024)." held that professional services rendered by advocates fall
under “contract of personal service” as opposed to a “contract for
service” and accordingly, advocates are exempt from liability for de-
ficiency in services under the Consumer Protection Act (CPA), 2019.
The judgement brings the contentious issue of advocate’s liability as
‘service providers’ under the Act back to focus. The case arose out
of challenge to a ruling by National Consumer Disputes Redressal
Commission (NCDRC) in D.K. Gandhi PS v. M. Mathias (2007) 2. The NC-
DRC made advocates liable as service providers under CPA. The apex
court, in fact, also went on to opine that the landmark SC ruling by
three-judge bench in Indian Medical Association v. V P Shantha (1995)
delivered almost 3 decades ago needs reconsideration and referred
it to the Chief Justice for determination by a larger bench. This article
seeks to uncover the liability of advocates as service providers in
light of landmark supreme court judgements and the implications of
recent judgement on other professions.

KEYWORDS: Advocates, Service, Deficiency in Service, Consumer
Protection

1 Civil Appeal No. 2646 of 2009 along with Civil Appeal No. 2647 of 2009, 2648 of
2009 and 2649 of 2009.

2 MANU/CF/0142/2007

3 MANU/SC/0836/1995
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INTRODUCTION

The consumer movement primarily started
in the west. Carlill v. Carbolic Smoke Ball Com-
pany* was one of the notable early cases which
recognised the liability of the manufacturer for
certain minimum standards of quality. Dono-
ghue v. Stevenson® was another leading case
where it was held that manufacturer owes a
duty of care towards end-consumer. Thus, the
consumer movement kept gaining significant
momentum over the years. The United Nations
- General Assembly approved guidelines for
protection of interests of the consuming class
on April 9, 1985. These guidelines intended to
encourage governments across the globe to
develop consumer protection through appro-
priate legislation. United Nations Guidelines
on Consumer Protection provide that there ex-
ists great asymmetry on all frontiers-econom-
ic, educational and bargaining power between
the business class and the consuming class
and consumer protection becomes all the more
necessary, more so in developing countries.®

The Consumer policy framework as laid
down in UN Guidelines stressed on consumer
rights and accordingly CPA came up in India in
1986. It had the noble intention of ensuring jus-
tice which is simple, speedy and inexpensive. It
aimed to address major issues associated with
commercial litigation-time, cost and technical-
ities. The proceedings under the Act are also to
be conducted through summary trial. The strict
rules of civil procedure code or the Evidence
act are not required to be followed by consum-
er commissions. Another distinct feature of the
legislation was that one doesn’t need to engage
the services of an advocate. A consumer could
fight his case on his own. However, the expe-
rience over the years shows that the consum-
er self-representation at consumer courts has

4 Carlill v. Carbolic Smoke Ball Co. (1893)1Q.B. 256

5 Donoghue v. Stevenson (1932) A.C. 562: 147 LT 281:48
TLR 494 (HL).

6 United Nations Guidelines for Consumer Protection,

United Nations Conference on Trade and Develop-
ment (UNCTAD), (2016) ditccplpmisc2016d1_en.pdf
(unctad.org) (Last accessed: May 17, 2024).

taken a serious hit and complainants engage
the services of advocates in majority of cases. It
is very difficult to find consumers at consumer
courts. On account of changed market dynamics
- international supply chains and the massive
growth of E-commerce the law needed to catch
up. Accordingly, the new CPA 2019 replaced the
erstwhile 1986 legislation. The Act provides that
the consumers aggrieved by defect in goods
or deficiency in service can seek relief by filing
consumer complaints before appropriate con-
sumer disputes redressal commissions.

In D. K. Gandhi PS National Institutes case’
the two-Judge Bench of SC held that services
rendered by advocates falls under “contract of
personal service” as opposed to a “contract for
service” and accordingly, advocates are exempt
from liability for deficiency in services under
the CPA, 2019. The judgement brings the con-
tentious issue of advocate’s liability as ‘service
providers’ back to focus. The case arose out of
challenge to a ruling by NCDRC in D.K. Gandhi
PS v. M. Mathias £.(2007). The NCDRC held advo-
cates liable as service providers under CPA.

1. THE CASE AT HAND:
FACTUAL MATRIX

Mr D.K, Gandhi-the complainant/respon-
dent availed the services of appellant advocate
and a complaint was filed against Kamal Shar-
ma. The said complaint was filed under Section
138 of Negotiable Instruments (NI) Act, 1881. The
issued cheque of Rs 20,000/ - got dishonoured.
Later on, the accused Kamal agreed to pay back
Rs 20,000 and additional Rs 5000 for expenses
suffered by Mr Gandhi. The respondent claimed
that appellant has received the cheque from
the accused on behalf of the respondent, how-
ever has not provided it to him and instead de-
manded Rs 5000/ - as fees for his services. The
appellant also filed a suit in the court of Small
Causes, Delhi for recovery of Rs. 5000/ - Lat-

7 Civil Appeal No. 2646 of 2009 along with Civil Appeal
No. 2647 of 2009, 2648 of 2009 and 2649 of 2009.
8 MANU/CF/0142/2007
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er though the Demand Draft of Rs. 20,000 was
handed over to the respondent but the cheque
of Rs 5000 was not paid as Kamal did stop pay-
ment at the instructions of appellant.

Aggrieved by this, the respondent filed a
consumer complaint claiming total Rs 15000/
that included cost for mental agony and ha-
rassment. The appellant raised the argument
that the advocates are not contemplated to be
covered by CPA. District Forum rejected the con-
tention and decided in favour of respondent.
The State Commission reversed District forum’s
order and held advocates are not covered by
the Act. The NCDRC overturned the ruling and
laid that advocate too are covered by the CPA.

Aggrieved by NCDRC's order, the present ap-
peal was preferred by the appellants. The Apex
Court held services rendered by advocates to
be falling under “contract of personal service”
as opposed to a “contract for service” and ac-
cordingly held advocates not exempt from lia-
bility under CPA, 2019.

1.1 Service Providers Libaility:
Indian Medical Association Case

CPA covers cases of defective goods as well
as deficient services. Indian Medical Associ-
ation v. V P Shantha (1995) involved an inter-
esting question as to whether a medical practi-
tioner can be said to be providing service under
the Act. The legal team of Indian Medical Asso-
ciation (IMA) argued the distinction between

Table 1

occupation and profession. While the services
rendered as part of occupation attracts being
a service, the professional service providers
like medical professionals are not intended to
be covered. The medical professionals are al-
ready covered by Medical Council of India (MClI)
and are governed by Medical Code of Ethics.
It was also contended that in professions like
medicine failure and success depends on many
factors outside the control of medical practi-
tioners. They also claimed that ‘which is made
available to potential users’ partakes to only
institutional type services, i.e.,, commercial en-
terprise to the exclusion of professional service
providers.

It was also argued from IMA that ‘service’
needs to be evaluated and judged on specific
norms of quality. nature and manner of perfor-
mance. There exist no standards for evaluating
and judging medical practitioners’ services can-
not be equated with a commercial service. SC
disagreed with the contention and referred to
Section 14 of the earlier legislation by quoting
the nature of reliefs for deficiency in services
provided under the Act: As per Section 38 of CPA
2019, the following reliefs can be granted to the
complainants in case of deficiency in services.

(c) Return of price/charges along with inter-
est, as may be decided,

(d) compensation for any loss/injury suf-
fered due to the negligent act or omission of
other party:

(f) removal of defects in goods/ deficiency
in services;

SERVICE under Section 2(42) of The Consumer Protection Act, 2019

Main Part

It provides that service of any description which is offered to any potential consum-
er can be subject matter of service

Inclusionary Part

It provides few suggestive services - banking, financing, insurance, transport, tele-
com, etc. By stating ‘but not limited to’ it also states that the list is merely indicative
and there can be many others services as well.

Exclusionary Part

Any services which is provided free of charge (without consideration) or under any
contract of personal service is to be excluded from the scope of service.

Vikas Trivedi
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The term ‘Service’ means “service of any de-
scription which is made available to potential us-
ers and includes, but not limited to, the provision
of facilities in connection with banking, financing,
insurance, transport, processing, supply of elec-
trical or other energy, telecom, boarding or lodg-
ing or both, housing construction, entertainment,
amusement or the purveying of news or other in-
formation, but does not include the rendering of
any service free of charge or under a contract of
personal service™? It can be bifurcated into three
parts as follows (see Table 1.).

The use of word ‘potential’ mentioned in the
main part of the definition conveys an exten-
sive meaning in the sense that the word ‘any
description’ and ‘potential’ includes something
which does not exist for now but which will
come in existence at some future time. The way
this part is spelt out indicates the legislative in-
tent that the term is accommodative and ever
evolving with time.

The second part of the definition provides
idea as to suggestive services-banking, financ-
ing, insurance, transport, processing, etc. In fact,
even in Lucknow Development Authority case,
the SC held that ‘housing’ too is service and was
included in the definition later on in 1995.

The Exclusionary part lays down that when
services are provided free of charge (without con-
sideration) and when provided under a contract
of service, are to be excluded from the definition
of service. ‘Contract of service’ and ‘contract for
service’ are significantly different. ‘Contract for
service’ means a kind of arrangement in which
one party renders service (professional or tech-
nical) where service provider is not subject to su-
perintendence of the service recipient.” ‘Contract
of Service’ refers to a scenario where service pro-
vider is under the supervenience of the service
recipient. It's like a master-servant relationship
- master dictated what is to be done, when is to

9 Section 2(42) of the Consumer Protection Act, 2019.

10 Venkatesan V., Supreme Court Observer (SCO) (2024,
June 20), Lawyers excluded from the consumer pro-
tection law. Are doctors next? Lawyers excluded from
the consumer protection law. Are doctors next? — Su-
preme Court Observer (scobserver.in) (Last accessed:
30 June, 2024).

be done and how is to be done. The servant does
not exercise autonomy and discretion in work un-
like a professional. The exclusionary part of the
definition intentionally uses ‘contract of personal
services.

1.2 Enlarged Scope of
Deficiency in Service
under CPA, 2019

It is also important to note the definition of
‘Deficiency’ under CPA, 2019 with regards to the
issue. “Deficiency means any fault, imperfec-
tion, shortcoming or inadequacy in the quality,
nature and manner of performance which is re-
quired to be maintained by or under any law for
the time being in force or has been undertaken
to be performed by a person in pursuance of a
contract or otherwise in relation to any service
and includes—

(i) any act of negligence or omission or com-
mission by such person which causes loss or in-
jury to the consumer; and

(ii) deliberate withholding of relevant infor-
mation by such person to the consumer”;"

Under the earlier CPA, 1986 deficiency was
provided as: ‘deficiency’ means “any fault, im-
perfection, shortcoming or inadequacy in the
quality, nature and manner of performance
which is required to be maintained by or under
any law for the time being in force or has been
undertaken to be performed by a person in pur-
suance of a contract or otherwise in relation to
any service””

Thus, definition of ‘Deficiency’ under 2019
legislation is much more comprehensive and
wider than the one under earlier 1986 legisla-
tion. The latest definition also expressly pro-
vides the acts of negligence or omission or
commission and withholding of information
deliberately which causes an injury or inju-
ry to consumer as elements of deficiency. It is
very ironical that the medical services which
was held to be a service by the apex court un-

11 Section 2(11) of The Consumer Protection Act, 2019.
12 Section 2(1)(g) of The Consumer Protection Act, 1986.
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der the previous definition of deficiency. With
the addition of the aspects of negligence/act/
omission/withholding of information causing
loss or injury, it is all the more ironical that the
services of advocates have been excluded from
the framework of CPA.

The Disturbing Judgement:

SC in D. K. Gandhi case emphasised that pro-
fessionals cannot be appraised at part with busi-
nessmen or traders. The later involve a deep-root-
ed commercial aspect. It stated that including the
advocates as service providers will be a very far
- fetched interpretation. The court also held that
making advocates liable under the act might lead
to multiplicity of litigation and many vexatious
claims might be brought before the court. It shall
seriously hit the objective of providing timely and
inexpensive relief to the consumers. SC even went
on to state that the legislature never intended
to include professional service providers. This is
sharp contrast to the ruling of 3 judge bench of
the SC in 1995. The bench in the recent case, in-
voked Order VI Rule 2 of the Supreme Court rules
to refer the matter to a larger bench. Referring the
matter to Chief Justice for consideration by a larg-
er bench and simultaneously also exempting ad-
vocates from CPA sets a very bad precedent and is
a clear case of judicial indiscipline.®

As regards the advocates liability, the du-
ties of an advocate are provided under The
Advocates Act, 1961. The advocate owes duties
towards the court, client, opponent and pro-
fessional colleagues.™ There can be conflicting
situations at times. However, the duty towards

13 Venkatakrishnan Haripriya, Columns Bar and Bench
(2024, May 28). Supreme Court on advocates and
Consumer Protection Act: A case of judicial indisci-
pline? Supreme Court on advocates and Consumer
Protection Act: A case of judicial indiscipline? (barand-
bench.com) (Last accessed: June 20, 2024).

14 Attri Sumit, Pandey Priyanshi & Singh Mayank Dispute
Resolution Blog Cyril Amarchand Mangaldas (2024,
May 16) Advocates no longer liable under Consumer
Protection Laws for alleged deficiency in services Ad-
vocates no longer liable under Consumer Protection
Laws for alleged deficiency in services | Dispute Reso-
lution Blog (cyrilamarchandblogs.com) (Last accessed:
June 2, 2024).

the court in administration of justice assumes
great significance. In fact, the lawyers have been
exempted from consumer protection regime in
several other jurisdictions too. Their services
are well recognised in administration of time
and are accordingly taken to be sui-generis.”™
The court held that advocates can be made li-
able under civil/criminal law. But holding them
liable under consumer protection law will be
against the legislative intent.

The NCDRC had held that services provided
by lawyers fell under CPA. It did acknowledge
that an advocate cannot be made liable for un-
favourable outcome of a case of complainant
There are many factors which decide the out-
come and many of such factors are beyond con-
trol of advocate. However, a total exclusion from
liability goes against the basic tenets of the Act.

Even with regards to medical services, if they
are excluded from CPA, it shall seriously affect
the range of rights available to patients. Though
it is true that the professional bodies like MCI do
provide a recourse to the affected parties, the
rights available under CPA are much wider and
it extends far beyond practitioners in individual
capacity and also includes the institutions they
are affiliated with. Comparatively, this offers a
wide bouquet of remedies than the one provid-
ed by professional bodies. Thus, judgement might
just open the pandora box for other professions
to seek exemption on similar grounds-Medical,
Chartered Accountants etc. to name a few.

Concluding Remakrs:

Medicine, Law and Teaching are held to be
oldest professions. It is true that these are no-
blest of professions however one also needs
to be in sync with the changing times. The con-
sumerism has expanded like never before and
arguably the three oldest professions are also

15 Sharma Rachit, Chourikar Parth, Taxmann’s Advisory
& Research [Corporate Laws] (2024, May 18). [Anal-
ysis] Advocates’ Accountability vs. Consumer Rights
| M. Mathias v. D. K. Gandhi PS National Institute of
Communicable Diseases [Analysis] Advocates' Ac-
countability vs. Consumer Rights | M. Mathias v. D. K.
Gandhi PS National Institute of Communicable Diseas-

es (taxmann.com) (Last accessed: 12 July, 2024).
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the most commercialised ones today. The con-
sumer seeks value for money from the service
provider. Like there is a Bar Council of India
(BCI) for Advocates, there also exists the Med-
ical Council of India (MCI) for the medical pro-
fessionals. The current ruling is likely to dilute
consumer law. It opens the doors for many oth-
er professions to seek exemptions on similar
ground. A professional by its very nature is gov-
erned by a professional regulatory body. By that
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ABSTRACT

In the context of competition law, the concept of an enterprise
includes any entity engaged in economic activity, irrespective of the
legal status of that entity and how it is financed.

From this definition of the company, we can see its characteris-
tics, which are essentially the economic activity of this entity on the
one hand and its legal independence on the other.

Any conduct in the market can only be considered if the undertak-
ing concerned carries out an economic activity, i.e., an activity of pro-
duction, distribution or import and export. It must also be indepen-
dent of other companies in the same market. In other words, each
company must be in a position to compete with the other to create
perfect competition in the market. Therefore, competition law pro-
hibits anti-competitive practices only if economic and independent
entities commit them.

Through this study, we will highlight the concept of the institution
in competition law, whether from a legal or economic perspective,
and we will learn about the conditions for applying competition rules
to the institution as a key element in the market.

KEYWORDS: Enterprise, Entity, Economic Activity, Independence,
Market
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INTRODUCTION

The importance of competition law appears
in protecting the principle of free competition
itself, thus protecting the market as the domain
of this competition. This protection is achieved
through the legislator’'s dedication to the prin-
ciple of free competition between economic
agents within the market, especially in the face
of certain prohibited behaviors, and includes
in this context the prohibition of arbitrariness
resulting from the position of economic dom-
ination, the abuse of the status of economic
dependence and anti-competitive agreements,
etc. It falls under the phrase “anti-competitive
practices”.

The customer element is the essence of
competition law, and the purpose of its exis-
tence, where competition is located between
institutions located in the same market, and
some jurisprudence believes' that the institu-
tion is the real subject of the rules of compe-
tition law.

The institution allows the determination of
the field of application of competition rules,
but the institution considers the “distinctive”
concept of competition law.? This concept is
based on general criteria that give competition
authorities broad discretion.

1. ENTREPRISE CONCEPT

The use of the term enterprise has become
commonplace at present by most legal legisla-
tions without delving into the concept of this
term itself, but competition law is concerned
with the concept of enterprise to define the
scope of application of the prohibition of an-
ti-competitive practices.

1 Arcelin, L. (2009). The Concept of the Enterprise in
Competition Law. Juris. Class.: com., conc. 1, Lexisnex-
is, (35), p. 2.

2 Ibid., p. 3.

1.1. LEGAL AND ECONOMIC
CONCEPT OF THE ENTERPRISE

The legal definition of the company is pure-
ly jurisprudential, and therefore, its definition
differs from the multiplicity of jurists. Some
jurisprudence defines? the institution as a legal
person that includes a capital element on the
one hand and a human on the other, where the
first element contributes to the formation of
the institution while the second element con-
tributes to its management and management.
Others define it as a harmonious group of peo-
ple and money that is formed for a specific goal
and directs its activity to achieve that goal.*
Some consider it “an independent organization
that includes a set of factors, with the aim of
producing certain products or services for the
market.”>

In economic terms, the institution is consid-
ered the engine of the economy in the market,
and therefore, some define it as every economic
unit that has a potential gain from the econom-
ic activity it practices. But this does not mean
that the legal concept of the institution is sep-
arated from its economic concept, but the in-
stitution may be based on both concepts,® as
some jurisprudence considers the institution
as a unit that includes human and material fac-
tors to produce and sell products or services in
the market.’

The Algerian legislator also mixed the legal
and economic concepts in its definition of the
institution, as it stipulates that it is: “Any nat-
ural or legal person, whatever his nature, who
permanently carries out the activities of pro-
duction, distribution, services or import”.

The Court of Justice of the European Com-

3 Guevel, D. (2007). Commercial and Business law (3™
edition). L. G. D. J,, France, p. 118.

4 Goldman, B. (1970). European Commercial Law. Dal-
loz, France, p. 263.

5 Ripert, G., Roblot, R. (1989). Treatise on Commercial
Law (13t edition). L. G. D. J. France, p. 238.

6 Murat, A. (1967). Essential Notions of Political Econo-
my (2" edition). Sirey, Belgium, p. 117.

7 Pedamon, M. (2000). Commercial Law: Merchants

and Business Assets, Competition and Commercial
Contracts (2" edition). Dalloz, France, p. 309.
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munity also affirmed that “an enterprise is
composed of a body composed of personal
elements, material and intangible, linked to a
legally independent subject and continuous-
ly pursuing a certain economic objective” .2 In
another decision, it affirmed® that, within the
content of the competition law, the enterprise
means an economic unit from the point of view
of the subject matter of the agreement in ques-
tion, even if this economic unit is legally com-
posed of several natural or legal persons.
Thus, restrictive competition practices can
be carried out by companies, whatever their le-
gal form, whether they are financial companies,
companies of persons, professional organiza-
tions, trade unions, cooperative societies or
groupings of the same economic interest.

1.2. Economic Activity
of the Enterprise

It should be noted that the company con-
cept cannot be separated from economic activ-
ity since both define the sphere of application
of competition law. Some jurisprudence consid-
ers that™ the practice of economic activity is an
essential element in the definition of the insti-
tution in the competition law, where the latter
focuses on economic activity while the commer-
cial law uses the phrase “business”, and some
believe It replaces the term economic activity
used in competition law with the term business
provided for in the Commercial Code." Econom-
ic activity is defined as the supply of goods or
services in a particular market.”?

The Algerian legislator has addressed the
concept of economic activity by defining the ac-

8 C.J. C. E. 13 July 1962, Mannes man. Rec. 1965, p. 677
<Www.eur-lex.europa.eu>

9 C. J. C. E. 12 July 1984, Hydrotherm/Compact. Aff.
170/83 Rec.1984, p. 2999 <www.eur-lex.europa.eu>

10 Bertrel, J. P, Bonneao, T. Campana, M-J., Collard, C.,
Gury, G. (2001). Corporate Law: The Essentials to Un-
derstand. Lamy, p. 474.

11 Guevel, D. Ibid., p.114.

12 ECJ, 18 June 1987, Case 118/85 Commission v Italian
Republic. [1987] ECR 2599 <www.eur-lex.europa.eu>

tivities to which the competition law applies, as
the second article of Law No. 10-05 states: “..
Production activities, including agricultural and
livestock activities, distribution activities, in-
cluding those carried out by importers of goods
for resale as they are, agents, livestock bro-
kers, wholesale meat sellers, service activities,
handicrafts and fishing, and those carried out
by public legal persons, associations and pro-
fessional organizations regardless of their legal
status, form and purpose;

- Public procurements, starting from the
publication of the tender announcement until
the procurement’s final award.

However, applying these provisions shall
not impede the performance of the public util-
ity functions or the exercise of the powers of
public authority. We note that the legislator has
included activities related to imports, allowing
distributors not directly supplied by producers
to benefit from the same guarantees granted to
other distributors, especially since most of the
products distributed in the Algerian market are
considered imported.®

The concept of enterprise is also not based
on profit-making, as non-profit-oriented bodies
can be adapted to institutions due to their eco-
nomic activity, such as associations. The com-
petition law applies to the latter in the event of
production or distribution activities.”

Thus, associations may be concerned with
prohibiting anti-competitive practices when
economic agents establish them to conduct
economic activity in the market like other insti-
tutions. In this case, the association can issue
orders and instructions to its members with the
aim of unifying prices or sharing markets, so
we are dealing with a prohibited practice, and

13 Saintourens, B., Zennaki, D. (2011). Distribution Con-
tracts: French law, Algerian law, Community Law. P. U.
B, Algeria, p. 18.

14 Commission E.C. Dec. 19 Apr. 2001, aff. COMP/31.516,
UEFA Broadcasting Rules. O. J. E. C. No. L 171, 26 June
2001.

15 ®Touat, N. D. (2001). Associations and Competition Law
in Algeria. Memorandum for obtaining a Master’s degree
in business law. Faculty of Legal and Administrative Sci-
ences, Ben Aknoun, University of Algiers, p. 7.

Lakli Nadia, Amarna Messaoud



NO
~

#31, Lgdpgddgéo, 2024

Lakli Nadia, Amarna Messaoud

therefore, the competition law is applied.

Therefore, no sector can be excluded, in-
cluding banking, insurance, agriculture, etc. But
what is the matter with social activities?

As for social insurance bodies, the Algerian
Supreme Court has subjected the relations be-
tween the National Social Insurance Fund for
wage earners and others to the ordinary rath-
er than the administrative judiciary because
they conduct business. The Court of Justice of
the European Community also stipulated that
these bodies be of a purely social nature, the
latter embodied in the forced accession of the
participants, the disproportion of the value of
the subscription to the insured risk, its dispro-
portion to the revenues of the participants and
finally the lack of a direct relationship between
the subscriptions and the services provided.®

To draw the boundaries between social ac-
tivity and economic activity, the European law
authorities have resorted to solidarity, the lat-
ter being the engine of social behavior, and
considered that the bodies responsible for the
administration of social security systems are
not a company and therefore do not fall within
the economic activities,” due to their social and
non-profit theme. Therefore, profit is not an el-
ement on which to base the adaptation of the
enterprise, but it is sufficient to contribute to
economic exchange to say that the institution
is engaged in activity economically™

Economic activity, therefore, lies in produc-
ing or distributing goods and services. Some
jurisprudence even considers that “the primary
function of the enterprise lies in the produc-
tion of goods and services in order to exchange
them in the market”"”

As for the French legislation, it does not de-
fine the concept of an enterprise but focuses on

16 Poucet, C. (1993). General Insurance of France and
Mutual Fund. ECR, Belgium, p. 637 <www.eur-lex.eu-
ropa.eu>

17 E.J. C.J. 17 Feb. 1993, aff. Poucet and Pistre, prev.

18 Behar, M. (1995). The Concept of the Enterprise in
Community law. PUR, France, p. 26.

19 Ben Habib, P. T. (2009). Economics and Management
of the Foundation (4 Edition). University Press Office,
France, p. 14.

the nature of the activities carried out by it, as
it stipulates that the provisions of the compe-
tition law apply to all production, distribution
and service activities, including those issued by
public authorities.? Jurisprudence has argued?®
that the prohibition should be applied to prac-
tices committed by persons exercising econom-
ic activity independently. The Court of Justice of
the European Community affirmed that “with-
in the scope of competition law, an enterprise
means any entity engaged in economic activity
independently of the legal framework of that
entity and of how it is supplied”? In this regard,
a fundamental problem arises concerning the
applicability of competition law to public law
subjects.

It should be noted that the provisions of
the Competition Law apply even to the conduct
of public enterprises when the latter carry out
economic activity, provided that their activi-
ties are separated from their powers relating to
public utilities. Algerian jurisprudence affirms
that “if the commission aims to make a profit, it
takes on a commercial and industrial character.
If it is intended to achieve the public benefit in
a field of national life,” this body is considered
to be of an administrative nature”. Some also
assert that “..As soon as the latter intervenes in
the economy, on the same terms as the private
person, the same rules are imposed on them,
including the rules of competition”.?* Adminis-
trative conduct is prohibited only if the law is
allowed to be violated by an “institution”.?

A public enterprise is defined in Algerian

20 Art. L. 420-1 du C. Com. Fr.

21 Blaise, J. B. (2000). Business Law: Traders, Competi-
tion, Distribution (2*" edition). L. G. D. J. France.

22 E.C.J. 23 Apr. 1991, Klaus Hofner and Fritz Elser, v.
Macrotron GMB. Aff. Case C-41/90 [1991] ECR 1979
<www.eur-lex.europa.eu>

23 Zeraoui, F., Salah, Al-K., Al-Q., Al-J. Business-Trader-Artisan-
Organized, Commercial Activities-Commercial Register (2
edition). Publication, Ibn Khaldun, Algeria p. 132.

24 Berlin, D. (1995). Acts of Public Authority and Compe-
tition Law, A. J. D. A. (No. 4), p. 259.

25 Kovar, J. P. (2000). Subjection of Acts of Public Author-
ity to French Competition Law. Dissertation presented
with a view to obtaining the D. E. A. in business law,
Robert Schuman University — Strastbourg Ill, Faculty
of Law and Political Science, p. 83.
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legislation as: “commercial companies in which
the State or any other legal person subject to
public law owns the majority of social capital,
directly or indirectly. It is subject to the general
Sharia.?® Jurisprudence defines it as: “legal per-
sons of an industrial and commercial nature,
whose capital - in whole or most of it - is not
subject to private ownership and is in a position
of public dependency”?

Thus, the economic activities of public per-
sons are subject to the control of the ordinary
judge instead of the administrative judge, just
like private persons, and the decision of the
Supreme Court in its Administrative Chamber
of February 14, 1969, concerning the case of the
National Office for Agrarian Reform is the most
prominent example in this area. The Court ruled
that: “It is established that the National Office
for Agrarian Reform is a public institution of an
industrial and commercial character and that in
the application of the provisions of Article 7 of
the Code of Civil Procedure, the Judicial Coun-
cil of Algeria, which decides on administrative
matters, is not entitled to properly consider a
case against this institution”.

However, when public persons exercise the
powers of public authority in the framework of
their ordinary function, they are foreign to all
economic activity, whether production, distri-
bution or services and are therefore not subject
to the provisions of competition law because
the State acts, in this case, as a public authority
and not as an economic agent.?® In other words,
in order to exclude the prohibition on public
institutions, the latter must intervene in their
capacity as public agent and public authority.?

Public persons may engage in economic
activity but within the scope of the ordinary
authority vested in them to achieve the pub-
lic interest, so we are in a dual framework, an

26 % Public Economic Enterprises, O. J., August 23, 2001,
p. s4.

27 Dufau, J. (1973). Public Enterprises. Legal News Edi-
tions, France, p. 54.

28 C. J. C. E. 18 March 1997, Diego cali et Figli SRL ¢ /
Servizi ecologica porto di Genova SPA. Aff. C-343/95,
Rec. 1997, p.1547 <www.eur-lex.europa.eu>.

29 Kovar, J. P, Ibid., p. 10.

activity subject to the market on the one hand
and foreign to it on the other. In this case, the
provisions of the competition law shall apply
unless such activity is necessary to achieve the
desired publicinterest, but if this interest can be
achieved without resorting to economic activity
restricting competition, we are dealing with a
practice prohibited by Competition rules.*® The
public authority’s restrictive conduct of compe-
tition is embodied by subjecting the exercise of
a particular activity to quantitative restrictions,
which constitute a barrier to market entry by
new customers and allowing the retention of
the limited number of institutions present in
the market, or by imposing uniform practices in
the field of prices or conditions of sale, which is
the most common practice.”

Article Ill of Presidential Decree No. 02-250 of
24 July 2002 regulating public procurements de-
fines the latter as: “Contracts written within the
meaning of the legislation in force, concluded in
accordance with the conditions provided for in
this decree, to carry out works and acquire ma-
terials, services and studies, for the benefit of
the contracting authority”. According to Article
Il of the same decree, the contracting authority
is represented by “public administrations, inde-
pendent national bodies, states, municipalities,
public institutions of an administrative nature,
research and development centers, private,
public institutions of a scientific, cultural and
professional nature, and public institutions of
an industrial and commercial nature”.

In French law, this problem was resolved in
one of the cases before the Court of Dispute in
1989, where one municipality decided to sus-
pend the concession of the public service for
the distribution of water granted to one institu-
tion in order to grant it to another institution.®
The victim claimed that there was a restrictive
competition agreement between the munici-
pality concerned and the concessionaire insti-
tution, and she petitioned the French Compe-
tition Council to put an end to this restriction,

30 Frison-Roche, M. A., Payet, M. S., Ibid., p. 69.
31 Kovar, J. P, Ibid., p. 89.
32 T. C. 6 June 1989, Ville de Pamiers. R. F. D. A. p. 465.
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but the Council rejected the case, reasoning its
decision not to apply competition law to such
cases,* while the Paris Court of Appeal consid-
ered that the distribution of water constitutes
an economic activity and therefore subject to
competition rules, and the Dispute Court took
the same position, stressing the need to apply
the prohibition related to agreements stipulat-
ed in the competition law, given the existence
of economic activity represented in the distri-
bution of water. Therefore, the lesson is not in
the nature of the institution but the lesson in
the nature of its activity.>

We note that economic activity constitutes a
necessary criterion in the adaptation of the en-
terprise in both Algerian, French and European
law, and the latter’s use of the phrase “preju-
dice to trade between member states” does not
lead to a narrow interpretation of the activity
practiced by the institution, but rather means
trade “exchange of an economic nature”.?

2. INDEPENDENCE
OF THE ENTERPRISE

Restrictive practices are practiced by eco-
nomic unitsthat can be in a competitive position
among themselves. Therefore each institution
is required to enjoy its economic independence,
in other words, to have sufficient independence
in making decisions related to the demonstra-
tion of its behavior in the market. They must
be legally and economically independent and
bear the risks of the operations they conclude.*®
This raises the question of whether it is possi-
ble to distinguish between the institution and
the person who owns or exploits it, or in other

33 Decision of the French Competition Council No. 88-
D-24 of 17 May 1988 on a referral and a request for
interim measures from the Société of water exploita-
tion and distribution (S. A. E. D. E.). Annual Report for
1988, p. 61 <www.autauritedelaconcurrence.fr>

34 C. A. Paris, 30 June 1988, B. 0. C. C. R. F. of 9 July 1988
<www.lexinter.net>

35 Goldman, B., Ibid., p. 259.

36 Boutard Labarde, M. C., Canivet, G., Claudel, E., Mi-
chel-Amsellem, V., Ibid., p. 21.

words, about the practices concluded between
companies belonging to the same group.

The different subsidiaries of a single group
form a single entity in the event that the com-
panies concerned do not independently deter-
mine their market behavior.”” In this case, we are
within the framework of a group of companies,
which some consider be a group linked by com-
mon interests,* through which the parent com-
pany has authority over the rest of the branches
and exercises control over them, thus ensuring
the unity of decision. Some jurisprudence also
asserts that when it is impossible for an institu-
tion to search for its own interest, and when its
actions are just implementing the instructions
of another institution, we are dealing with one
entity due to its lack of independence and the
need to abandon its goal of in order to follow
that desired by the parent company.*

Thus, the problem of the branch in the com-
petition law is raised in several aspects, the
most important of which is that it is the fruit of
an emerging accession through a cooperation
agreement within a partnership framework,
which gives the parent company the authority
to control it on the one hand, and retains the
authority to act as an economic customer in the
market on the other hand.*

The problem of branch autonomy in com-
petition law should be examined from two per-
spectives: the first is to determine the possibil-
ity of managing subsidiaries of the same group,
i.e., can the parent company distribute markets
among its branches or determine the prices of
services or products provided by the latter?

The second is that restrictive practices are
attributable only to the company that actually

37 Decocq, G. (2009), Cartels and Procedures: The Parent
Company is Liable for Infringements Committed by its
100% Owned Subsidiary. R. J. C.: contrats, conc., cons.,
(No. 12), p. 28.

38 Kossentini, W. (2003). The Companies Group and
Competition Law. Legal Studies, Revue published by
the Faculty of Law of SFAX, (No. 10), p. 329.

39 Lamarche, T. (2006). The Concept of a Company. R. T.
D. Dalloz, France (07), p. 21.

40 Brill, J. P. (1992). Joint Subsidiaries and Article 85 EEC:
Study of recent decisions of the Commission of the Eu-
ropean Communities. R.T.D. Dalloz France, (03). p. 85
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performs such actions.

A prohibited practice can only exist between
independent institutions, and practices between
a branch and a parent company fall within the
scope of competition law only in the case of
branch independence.” In other words, when the
branch does not have effective autonomy in de-
termining its own commercial policy and forms
with the parent company a common economic
unit, the adaptation of the agreement or orches-
trated practice is excluded in which the criminal-
ization of the latter requires multilateralism.*?
This independence is manifested through the
presence of the branch in a competitive posi-
tion with the parent company due to the lack of
dependency between them, such as the branch
manufacturing products with new technology
compared to those manufactured by the parent
company, so we are in the process of competi-
tion — current or probable - between them.”

It should be noted that the branch does not
always have the freedom to act independently,
without any control from the parent company,
and the branch may carry out the latter’s in-
structions. In this case, this dependent rela-
tionship must be proved, so how can the latter
be proved?

The competition authorities refer to the pre-
sumption that the parent company owns the to-
tal or almost total capital of the branch. If this
presumption is insufficient in proof, the author-
ities are forced to search for other evidence.

2.1. Capital Control
and the Presumtion
of Specific Impact:44

The presumption of the parent company’s
possession of the total capital of the branch
was raised as evidence of the latter’s lack of in-

41 Annual Report of the French Competition Council for
2006, Thematic Studies: The Proof of Agreements of
Wills Constitutive of Agreements, p. 77.

42 Lamarche, T, Ibid., p. 23.

43 Brill, J. P. Ibid., p. 7.

44 Capitalist control and the presumption of determining
influence.

dependence by the Court of Justice of the Euro-
pean Community, which held in one of its cases
that the branch necessarily followed the policy
set by the parent company.”® This presumption
exempts the Committee from proving the exis-
tence of control on the one hand, and its exer-
cise by the parent company on the other. Thus,
the higher the percentage of capital owned by
the parent company, the more difficult it is to
prove the independence of the branch.*

Some even believe that the ownership by the
parent company of a certain percentage of the
branch’s capital is a presumption of the latter’s
lack of independence, even if this percentage
is small, as the independence of the institution
assumes that it enjoys its financial disclosure.”

As for French law, the French Competition
Council confirmed that the competition author-
ities could assume that the branch carried out
the instructions of the parent company when it
owned a large percentage of its capital without
ensuring that it exercised this power.*®

Therefore, the control exercised by the
parent company and the decision unit is a
key factor in excluding agreements concluded
within the group from the scope of the ban, as
although the branch has legal personality, it
lacks independence.”

2.2. Additional Evidence

In the absence of a capital relationship be-
tween the parent company and the branch, the
authorities must prove the existence of means
through which the parent company monitors
its subsidiaries and the actual existence of
such control. These include the existence of

45 C.J. C.E. 25 Oct. 1983, Allgememe Elektriziatats — Ge-
sellshaft AEG — Telefunken AG c¢/commission C.E. Aff.
C-107/82:Rec. C.J. C.E., p. 03151 <www.eur-lex.euro-
pa.eu>

46 Chaput, F. (2010). The Autonomy of the Subsidiary in
the Law of Anti-Competitive Practices, R. J. C.: contrat,
conc. Cons., (No. 1), p. 12.

47 Lamarche, T, Ibid., p. 24.

48 Report of the French Competition Council for 2006,
note 3 <www.auauritedelaconcurrence>

49 Kossenttini, W., Ibid., p. 337.
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the authority to decide within the branch, the
identity of the managers, the instructions pro-
vided by the parent company, the commercial
policy... In general, the parent company’s doing
the mostimportant things or performingall the
management functions related to its branch is
evidence of the absence of the latter’s inde-
pendence. This is evident in one of the cases
petitioned before the Court of Justice of the
European Community, where it confirmed the
absence of the independence of a branch of
one of the institutions from the parent com-
pany even though the capital contribution did
not exceed 55%, due to the presence of the
same administrative members, and therefore
relied on the presumption of members.®® In
another case, it ruled that all elements relat-
ed to economic, regulatory and legal relations
between the branch and the parent company
should be considered.

The French Competition Council also consid-
ers that the intervention of the parent company
in the matters of its branch constitutes an es-
sential criterion for control, as well as for its in-
tervention in contracts concluded between the
branch and third parties, either by writing the
terms of the contract or by interfering in nego-
tiations between the branch and third parties.”

It should be noted that in most cases, claus-
es are included in partnership contracts be-
tween the parent company and its subsidiaries
that are necessary for the conclusion of these
contracts, but at the same time, may constitute
a prejudice to competition, and perhaps the
most important of these clauses: the non-com-
petition clause, as this clause constitutes a pre-
sumption of the independence of the branch
from the parent company.®

The non-competition clause may be includ-
ed in favor of the parent company or vice ver-
sa, constituting an additional presumption that
both the parent company and the branch are in

50 C. J. C. E. 21 Dec. 1993, Sea Containers ¢/ Stena Sea-
link. Aff.94/119, ). 0. C. E 18 Janv. 1994, p. 8-19 <www.
eur-lex.europa.eu>

51 Counsel Decision No. 96-D-44, June 18 1996, Advertis-
ing Sector: B. 0. C. C. R. F. p. 564.

52 Brill, J. P., Ibid., p. 14.

a competitive position and, thus, a presumption
of their independence.

CONCLUSION

It follows from the preceding that the sub-
sidiarity of the branch to the parent company
is a major reason for avoiding the application
of the prohibition relating to existing practices
within the group, provided that it concerns an
“effective” dependency. In other words, it must
be ensured that there is insufficient commercial
and financial independence to guarantee the
independence of enterprises to make decisions
in the economic field.*

But what about the case where the parent
company delegates its powers to the branch?

When delegation aims to transfer all man-
agement powers to the branch, the idea of the
autonomy of the latter can be invoked, but only
if it is free from the control of the commission-
er. Partial delegation of authority, which grants
only part of the power to report, does not allow
the autonomy of the branch to be derived.

As for the merger, it does not fall under the
prohibition as it is considered a restructuring of
the institution.>

Finally, it should be noted that contracts be-
tween commercial agents and their clients can
constitute prohibited agreements, thus requir-
ing their economic independence. According-
ly, the agency contract falls outside the scope
of the prohibition if it is found that the agent
does not contribute to the expenses related to
supply or transportation and that he does not
bear any responsibility towards third parties.>
However, if the agent bears the risks of these
expenses, he adjusts to the institution and is
therefore subject to the provisions of the com-
petition law.

53 Kossentini, W. Ibid, p. 340.
54 Brun, A., Gleis, A., Hirsh, M. Ibid, p. 69.
55 Arcelin, L. Ibid, p.47.
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ABSTRACT

Vietnam has a history of executing individuals for particularly serious
crimes. Applying the death penalty for drug-related crimes has sparked
considerable debate since the first criminal code in 1985. Vietnam has
retained this toughest punishment as one of the deterrent methods to
combat drug trafficking in the last three decades. However, as a reten-
tionist-and-reductionist state, Vietnam abolished capital punishment
for several crimes in the last code (2015), including drug possession and
appropriation. The application of the death penalty for drug offences
in Vietnam has evolved in response to international standards and the
country’s global integration. Despite these changes, the death penal-
ty remains a contentious issue in Vietnam, with the country maintain-
ing its right to use it in its criminal code system. The path towards the
complete abolition of capital punishment for drug offences is still un-
certain because this complex issue involves political, legal, and social
aspects in Vietnam’s context, particularly when the Communist Party’s
ideologies still prefer a supply-driven reduction. This study uses per-
sonal reflections from over 20 years to focus and combine with the grey
literature from national reports and desk-study in Vietnam’s legislative
documents. Seven specific thoughts with relevant recommendations in
the last section will explain why we should need further evidence to (re)
call for consideration to reduce the death penalty for drug offences be-
fore requesting/asking Vietnam to abolish these concerns immediately.

KEYWORDS: Drug-related offences, Capital punishment, Crime
policy, Vietnam
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INTRODUCTION

Law and punishment have existed in Viet-
nam to prevent and combat crimes and ensure
national security and social order. Since the im-
plementation of the Renovation Period (P&i Méi
in Vietnamese) in the middle of the 1980s, par-
ticularly after Vietnam released a new Consti-
tutional vision (1992), increasing attention has
been given to capital punishment in Vietnam.
In Vietnam, the information and data about the
death penalty have been limited strictly and
unpublished officially by media communication
caused by legal matters and political attitudes.
Particularly, it is tough for foreigners to obtain
valid and reliable data to assess the practical
application and executions in Vietnam.? Viet-
namese researchers can understand and collect
the data through their native language path-
ways, but it is still unclassified, and even ‘they
are very wary... and fear reprisals for investi-
gating.® Besides that, Vietnamese scholars are
often self-conscious about assessing the death
penalty’s policies and executions as objectively
as possible.* To a lesser extent, they only share

1 Johnson, D., & Zimring, F. (2009). The Next Frontier:
National Development, Policy Change, and the Death
Penalty in Asia. Oxford: Oxford University Press; see
also Rahman, f. (2013). Capital Punishment for Drug
Offenses. In F. Rahman & N. Crofts (Eds.), Drug Law
Reform in East and Southeast Asia (pp. 255-271).
Plymouth, the U.K.: Lexington Books.

2 Johnson, D., & Zimring, F. (2009). The Next Frontier:
National Development, Policy Change, and the Death
Penalty in Asia. Oxford: Oxford University Press.

3 Luong, H. T. (2021). Why Vietnam Continues to Impose
the Death Penalty for Drug Offences: A Narrative Com-
mentary International Journal of Drug Policy, 88, 1-9, p.2.

4 Le, L. C., Hoang, H. Y., Bui, T. H., Nguyen, Q. D., Mai,
T.S., & Luong, T. H. (2022). Understanding Causes for
Wrongful Convictions in Vietnam: A View from the Top
and the Bottom of the Iceberg. Asian Journal of Crimi-
nology 17, 55-73; see also Le, L. C., Hoang, H. Y., Bui,
T. H., Nguyen, Q. D., Mai, T. S., & Luong, T. H. (2023).
Wrongful convictions in Asian countries: A systematic
literature review. International Journal of Compara-
tive and Applied Criminal Justice, 1-18; Luong, T. H.
(2018, 28 February). Death Penalty to Drug-Related
Crimes: A Vietnam Perspective Drug-related Offences,
Criminal Justice Responses and the Use of the Death
Penalty in South-East Asia, Bangkok, Thailand; Luong,
T. H. (2019, October). Why Vietnam Continue to Main-

this information at national events with the of-
ficial permission of authorities to avoid trouble
because Vietnam had classified all court docu-
ments, records, and reports on the death pen-
alty as belonging to the ‘extremely secret level’
since the 2000s.

Alongside implementing the economic re-
form within the scope of the Renovation Period
(Doi Moi in Vietnamese) in the 1980s, the Com-
munist Party of Vietnam (CPV) has been com-
mitted to updating and adjusting its legal norms
and perspectives in punitive applications. The
Criminal Code of Vietnam (CCV) was published
in 1985 as the first official legal document in
criminal law’s field after Vietnam'’s war reuni-
fication. The death penalty is classified as one
of the six principal sentences in the Viethamese
punishment system, including warning, fine,
non-custodial reform, termed imprisonment,
life imprisonment, and the death penalty. It is
prescribed in regulations as 29 separate articles
at seven independent chapters, accounting for
14.89% of the total 195 offences, but did not ap-
ply to drug-related crimes. Specific conditions,
scopes and subjects of application of the death
penalty are also stipulated. Accordingly, the
death penalty is only available for offenders in
particularly serious cases such as violation of
national security; crime against peace; crime
against humanity; war crime; socialist proper-
ty violation; violation of human dignities such
as health violation, murder and rape. However,
this toughest punishment is not applicable for
youth offenders and pregnant women or when
the offender is tried, meanwhile suspending the
execution of those pregnant or women taking
care of their children under 12 months old.

tain the Death Penalty with Drug-Related Crimes? 1st
Asian Regional Meeting for Drug Policy, Hong Kong;
Luong, T. H. (2021). Why Vietnam Continues to Impo-
se the Death Penalty for Drug Offences: A Narrative
Commentary International Journal of Drug Policy, 88,
1-9; Luong, T. H., & Ta, J. (2021). What Are the Specific
Actions If Vietnam Still Retains the Death Penalty for
Drug-Related Offences? In S. Biddulph, S. Kowal, T. Q.
A. Nguyen, C. G. Vu, K. T. La, & L. C. Le (Eds.), Death
Penalty in Asia: Law and Practice (pp. 319-317). Social
Science Publishing House.

5 Luong, T. H. (2014). The Application of the Death Pe-
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Based on society’s distinct conditions and
cultural backgrounds, the 1985 CCV has been
amended four times to respond to the increas-
ingly demanding requirements of Vietnam’'s
society after P8i Mi. The first time was on 28
December 1989; the amended and supplement-
ed provisions with several articles of the 1985
CCV prescribed four drug offences in Article 96a,
and there is a maximum death penalty. Second-
ly, on 12 August 1991, the law amending and
supplementing several articles of the 1985 CCV
prescribed the death penalty for other crimes,
namely fraud, misappropriating socialist assets
(Article 134); fraud appropriating the private
property of citizens (Article 157); bribery (Article
226). Thirdly, on 22 December 1992, Vietnam’s
government continued to amend and supple-
ment to apply the death penalty for smuggling.
On 10 May 1997, it has been added the death
penalty for six law-prescribed offences in the
final adjustment. At the same time, lawmakers
split Article 96a into four different types (185b,
185¢, 185d, 185d) and retained the death pen-
alty for this crime. Article 112 stipulates rape is
divided into two charges, rape and rape against
the child (Article 112A), and also retains the
death penalty for this crime.

Notably, in all four amendments and sup-
plement times, the supply and demand for
drugs began to increase in Vietnam. To en-
hance drug control with stricter punishments,
the death penalty was codified as the harshest
sentence for drug-related offences in article
96a in the First Amendment and supplemen-
tation of the 1985 CCV in December 1989.° As a

nalty for Drug-Related Crimes in Vietnam: Law, Poli-
¢y, and Practice. Thailand Journal of Law and Policy,
17(1), 1-6; see also Tran, K., & Vu, C. G. (2019). The
Changing Nature of Death Penalty in Vietnam: A His-
torical and Legal Inquiry. Societies 9(3), 1-28.

6 Ho, T. N. (2009). Some Issues Related to Death Penalty
Judiciary in Vietnam The XVII IADL Congress, Hanoi,
Vietnam; see also Huyen, T. T. (2006). Mot So Van
De Ly Luan va Thuc Tien ve Hinh Phat Tu Hinh Trong
Luat Hinh Su Viet Nam Dai hoc Quoc gia Hanoi [trans:
Huyen, Thi Tran 2006, “Basic Issues on Theory and
Practice of the Death Penalty in Criminal Law of Viet-
nam” LLM Thesis, Hanoi National University]]. Hanoi,
Vietnam; Tran, H. N. (2003). Hinh Phat Tu Hinh Trong

result, the fourth amendment of the 1985 CCV
expanded capital punishment for drug-related
crimes with seven separate articles, among 44
death-sentence articles in 1997, accounting for
20.37% of the total 216 articles. The 1999 CCV,
however, narrowed down and clearly defined
the scope and conditions of this punishment.
In 1997, Vietnam signed all three United Nations
Drug Control Conventions to incorporate inter-
national drug control standards into domestic
law.” Consequently, the assessment of partic-
ularly serious drug-related crimes, whether
punishable by death or life imprisonment,
was re-examined and re-regulated. Article 200
of the 1999 CCV, which pertains to forcing and
inducing someone to use narcotics illegally,
changed the punishment from the death penal-
ty to life imprisonment. The death penalty was
also removed for some specific crimes to align
with the new requirements of economic, polit-
ical, social, and international integration. The
number of articles prescribing the death penal-
ty was reduced to 29, accounting for 11% of the
total 267 articles in the 1999 CCV.

However, while reprieving and commuting
could be applied to economic offences (e.g.,
embezzled property and bribed property), re-
ducing the capital drug-related offences and
their related reprieves was not yet implement-
ed as much as possible.® Among eight death
articles abolished in the 1999 CCV, the illegal

Luat Hinh Su Viet Nam [trans: The Capital Punishment
in Criminal Law of Vietnam]. (LLM Criminal Law). Ha-
noi National University], Hanoi, Vietnam.

7 Nguyen, T. P. H. (2015) Drug-Related Crimes Under
Vietnamese Criminal Law: Sentencing and Clemen-
cy in Law and Practice. In: Vol. 8. Policy Paper. Mel-
bourne, Australia: the University of Melbourne; see
also Trinh, Q. T. (2012). Che dinh Hinh Phat Tu Hinh
Trong Luat Hinh Su Viet Nam va Mot So Kien Nghi
Hoan Thien [trans: The Death Penalty in Criminal Law
of Vietnam — Proposed Issues to Improve]. Law Jour-
nal, 28, 30-41.

8 Pham, V. B. (2015). Abolishing or Retention the Death
Penalty for Some Crimes? Journal of Legal Studies.
Retrieved 11 December 2017, from: <http://lapphap.
vn/Pages/tintuc/tinchitiet.aspx?tintucid=208505>;
see also Tran, K., & Vu, C. G. (2019). The Changing
Nature of Death Penalty in Vietnam: A Historical and
Legal Inquiry. Societies 9(3), 1-28.

Hai Thanh Luong



(@8]
~

#31, Lgdpgddgéo, 2024

Hai Thanh Luong

organisation for drug use (article 197) passed;
meanwhile, the four drug-related activities
(stockpiling, transporting, trading, and appro-
priating) merged into one article in the 1999 CCV
(article 194). After over 15 years of implementing
the 1999 CCV, many conditions and the scope of
applying the death penalty have changed due
to various factors, prompting Vietnam’s policy-
makers to reform this severe punishment to-
wards humanitarian goals. In the latest version
of the 2015 CCV and its first amendment in 2017,
the reduction of death penalties remained a
debated topic among National Assembly dele-
gates. Currently, there are 18 ‘particularly seri-
ous crimes’ punishable by death, in which drug
trafficking activities have re-separated as simi-
lar to the 1985 CCV with four independent arti-
cles, but illegal stockpiling and appropriation of
narcotics abolished the death penalty. In other
words, there are only three drug-related crimes
in the latest code (2015) compared to seven in
the first code (1985).°

In this study, combining grey literature and
legislative documents, | will (re)call for further

9 The latest criminal code (2015) regulates this punish-
ment may apply for three offences, including illegal
manufacturing (article 248), illegal transporting (arti-
cle 250), and illegal trading (article 251), if any traffick-
er has been demonstrated to commit these crimes at
Clause 4 of each article, including:

- The offence involves a quantity of > 05 kg of
poppy resin, cannabis resin, or coca glue;

- The offence involves a quantity of > 100 g of
heroin, cocaine, methamphetamine, amphet-
amine, or MDMA;

- The offence involves a quantity of > 75 kg of
cannabis leaves, roots, branches, flowers, fruits
or coca leaves;

- The offence involves a quantity of > 600 kg of
dried opium poppy fruits;

- The offence involves a quantity of > 150 kg of
fresh opium poppy fruits;

- The offence involves a quantity of > 300 g of
other solid narcotic substances;

- The offence involves a quantity of 2 750 ml of
other liquid narcotic substances;

- The offence involves > 02 narcotic substances.
The total quantity is equivalent to the quanti-
ty of narcotic substances specified in points A
through g of this Clause.

The English version is available at <https://www.wipo.int/ed-
ocs/lexdocs/laws/en/vn/vn086en.pdf>

consideration to understand fully why Vietnam
still resist the death penalty for drug traffick-
ing activities and how Vietnam should act to
reform their current drug laws to reduce it be-
fore abolishing. As part of my observations and
reflections over twenty years on this topic, this
study has continued to remain and support my
previous studies and other Vietnamese schol-
ars cited in this paper’s references. It will be
analysed after briefing the current drug laws
with this punishment in the region compared to
Vietnam’s perspectives. In this part, the actuali-
ty of the given issue, research topic, established
aims, tasks, and stages are emphasised. Struc-
turing the problem and clearly establishing the
issue are important.

1. DRUG-RELATED OFFENCES
AND THE DEATH PENALTY
IN SOUTHEAST ASIA REGION

The ongoing movement to abolish the death
penalty to uphold the fundamental ‘right to life’
is expected to become a widespread trend soon.
Yet, some nations persist in upholding and en-
forcing capital punishment within their legal
systems. Asia is at the heart of the global effort
to end the death penalty, which covered over
90% of all executions in the past decades, with
a fluctuation in the number of executions in 35
countries, including several Southeast Asian
countries.® Despite the variety of political, re-
ligious, historical, and social systems, it is an
irrefutable issue that the region remains many
drug-related executions occur! Accordingly,

10 OHCHR. (2018). Drug-Related Offences, Criminal
Justice Responses and the Use of the Death Penalty
in South-East Asia. Retrieved from Bangkok, Thai-
land: <https://bangkok.ohchr.org/wp-content/up-
loads/2020/01/Drug-Related-Offences-2018.pdf>

11 Nicholson, P. (2015, 2 October 2018). The Death Pen-
alty in SE Asia: Is there a Trend Towards Abolition?
Politics & Society. 4 March. Retrieved from: <https://
theconversation.com/the-death-penalty-in-se-asia-
is-there-a-trend-towards-abolition-37214>; see also
Nicholson, P. (2017). The Death Penalty and Its Reduc-
tion in Asia: An Overview. Retrieved from Melbourne:
<https://law.unimelb.edu.au/__data/assets/pdf
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Table 1: The death penalty (including drug-related offences)
in the Southeast Asian countries.

Countries Abolitio.nist De.fa.act? Retentionists M: ::;—t;gtf-or lersdc:fl:?rt::t’-
for all crimes | abolitionist ed offences ed offences
Brunei 4 v v
Cambodia
Indonesia 4 4
Laos v v
Malaysia v v
Myanmar 4 4
Philippines v
Singapore v v
Thailand v v
Timor-Leste 4
Vietnam 4 v

approximately 75% (8 out of 11 countries) im-
pose capital punishment for these most serious
crimes in their domestic regulations. Table 1 be-
low shows this region’s different policy perspec-
tives with diverse death penalty applications.
Noticeably, while those eight countries argued
their applicable punishment for drug-related
crimes aligned with the international law (para
2, article 6 ICCPR) to “impose only most serious
crimes”, the recent arguments from the United
Nations do not support this claim.? (see Table 1)

Those who advocate for maintaining the
death penalty for drug-related crimes do so in
two main ways. One approach is through man-
datory sentences, and the other is by incorpo-
rating provisions in criminal law that prescribe
the death penalty for certain offences but allow

file/0010/2675386/Nicholson-EN_final.pdf>; Pascoe,
D. (2019). Last Chance for Life: Clemency in Southeast
Asian Death Penalty Cases. Oxford: Oxford University
Press.

12 General Comment No.36 on Article 6 of the Interna-
tional Covenant on Civil and Political Rights, on the
Right to Life, (2019); see also OHCHR. (2018). Drug-Re-
lated Offences, Criminal Justice Responses and the Use
of the Death Penalty in South-East Asia. Retrieved
from Bangkok, Thailand: <https://bangkok.ohchr.org/
wp-content/uploads/2020/01/Drug-Related-Offenc-

es-2018.pdf>

for commutation to life imprisonment. For the
former, a mandatory sentencing system auto-
matically imposes the death penalty upon con-
viction of a crime under their legislative regu-
lations. Singapore, for instance, is a prominent
example in Southeast Asia. Under section 17
of the Misuse of Drugs Act, anyone who pos-
sesses, consumes, manufactures, imports, ex-
ports, or traffics illegal drugs (above a certain
amount) will be sentenced to death, regardless
of any potential mitigating factors. A national
survey revealed that at least one-third of 1,500
Singaporeans aged between 17 and 74 support
this issue® For the latter, some states choose
to temporarily suspend the death penalty for
drug-related offences or seldom carry out ex-
ecutions of those convicted of them based on
specific considerations and practical contexts.
For instance, while Thailand still officially im-
poses the death penalty for drug trafficking,
only 12 out of 281 potential executions between
1935 and 2001 were for drug-related crimes;

13 Cheong, C,, Ser, T., Lee, J., & Mathi, B. (2018). Public
Opinion On The Death Penalty In Singapore: Survey
Findings. Retrieved from National University of Singa-
pore (NUS): <https://law.nus.edu.sg/wp-content/up-
loads/2020/04/002_2018 Chan-Wing-Cheong.pdf>
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executions were even rarer between 2009 and
2018 However, this nine-year hiatus ended in
2018 with at least ten executions, including one
for a drug offence by a woman from Myanmar,
though the number of executions fell back to
zero in 2019. In essence, Thailand is a typical
case in Asia of a de facto abolition of execu-
tions for drug-related crimes, even though they
are still codified in law.

2. PREVENTING AND
COMBATING DRUG-RELATED
OFFENCES THROUGH
RESISTING THE STRICTEST
PUNISHMENTS: A LEADING
POWERPOINT OF COMMUNIST
PARTY AND GOVERNMENT

In Vietnam, the Communist Party is ‘the
leading force of the State and society... main-
tains close ties with the People, serves the Peo-
ple, submits to People’s supervision and is ac-
countable to the People in its decisions’ (Para
1 &2, Article 4, the 2013 Constitution). Accord-
ingly, the Party strongly established its position
on this issue and ‘brooked no debate or draft-
ing that differed from its views” As the high-
est functions, the Communist Party of Viethnam
(CPV) is central in establishing and controlling
law enforcement agencies for ‘protecting na-
tional security and social order’ (Article 65, the
2013 Constitution). Dealing with drug concerns,
Vietnam has established multiple agencies in

14 Luong, H.T. (2024). Capital Punishment in Vietnam. In B.
Fleury-Steiner & A. Sarat (Eds.), The Elgar Companion to
Capital Punishment and Society (pp. 287-292). London:
Edward Elgar; see also Leechaianan, Y., & Longmire, D.
(2013). The Use of the Death Penalty for Drug Traffick-
ing in the United States, Singapore, Malaysia, Indonesia
and Thailand: A Comparative Legal Analysis. Laws, 2(2),
115-149; Luong, T. H., & Ta, J. (2021). What Are the Spe-
cific Actions If Vietnam Still Retains the Death Penalty
for Drug-Related Offences? In S. Biddulph, S. Kowal, T.
Q. A. Nguyen, C. G. Vu, K. T. La, & L. C. Le (Eds.), Death
Penalty in Asia: Law and Practice (pp. 319-317). Social
Science Publishing House.

15 Sidel, M. (2008). Law and Society in Vietnam: The
Transition from Socialism in Comparative Perspective.
London, the U.K.: Cambridge University Press, p.45.

their drug control system under the leadership
of CPV. Under the CPV's commission, Directive
No0.06/CT-TW of the Political Bureau of the Party
in 1996 has been considered one of the first offi-
cial documents to expose the role of the CPV in
drug control. This document is requested that:

Taking all measures to prevent drug sources
from being brought into Vietnam from abroad,
punishing promptly and severely those who
produce, traffic, store, organise or force the use
of drugs.

In Vietnam, the Party will instrumentalise
‘the Government and its ministries, the legal
system, economic life, and social life, masks
other strands of thought and action’’® Regard-
ing social order, accordingly, preventing and
combating drugs are compulsory responses of
Party Committees, members and organisations
at all levels, in which the drug law enforcement
forces are the central bodies.” To deploy this
requirement, as a core armed force of the CPV,
the Ministry of Public Security (MPS) estab-
lished the first-ever anti-narcotics police forces
(ANPF) in 1997 to be responsible for directly ad-
vising the CPV, the Government, and the Nation-
al Committee for AIDS, Drugs and Prostitution
Prevention and Control. Accordingly, the MPS’s
Decision N0.192 determined that:

They (ANPF) carry out professional measures
to prevent, detect, fight, and handle all types of
drug-related crimes. They directly investigate
large, especially complex, drug crimes... con-
tributing to protecting national security and
preserving social order and safety.

To support absolutely the ANPF (MPS) in
supply reduction, Vietnam passed the first Na-
tional Action Plan on Preventing and Combating

16 Ibid, 2.

17 Jardine, M., Crofts, N., Monaghan, G., & Morrow, M.
(2012). Harm reduction and law enforcement in Viet-
nam: influence on street policing. Harm Reduction
Journal, 9(27), 1-10; see also Cao, N. A. (2017). Ex-
amining Drug Trafficking as a Human Security Threat
in Vietnam. Journal of Security Studies, 19 (Special
issue), 69-90; Vuong, T., Nguyen, N., Le, G., Shana-
han, M., Ali, R., & Ritter, A. (2017). The Political and
Scientific Challenges in Evaluating Compulsory Drug
Treatment Centers in Southeast Asia. Harm Reduction
Journal, 14(2), 1-14.
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Crimes (known as Program 138). Particularly, the
Resolution N0.09/1998/NQ-CP, Vietnam also
identified that:

Using synchronous measures to promptly
and resolutely suppress dangerous crime (e.g.,
organised crime, drug trafficking, and others).
The Ministry of Public Security (MPS) shall pre-
side over and coordinate with relevant minis-
ters and branches to improve and strengthen
professional forces to directly prevent and fight
against those crimes.

As part of the main duties to implement
Project 3 of Program 138 - Fighting and Combat-
ing Organised Crimes, Particularly Serious Crim-
inals, and International-related Crimes, ANPF's
main functions, obligations, and responsibil-
ities focus on anticipating, prevent, and com-
bat drug-related crimes, including proposing to
amend the 1985 CCV to apply the strictest mea-
sures for drug-related offences. Most complex
operations have resulted in several deaths for
traffickers and their accomplices, as the ANPF's
external officials also observed that.

The number of death sentences has in-
creased rapidly, which can be explained by the
fact that the amounts of drugs seized by law
enforcement agencies are exceptionally large,
many times greater than the minimum amount
required to attract a death sentence under
the law.®

The situation of drug trafficking from the
Golden Triangle area pushed the high volume of
heroin into Vietnam’s market, which made the
rate of drug users and drug-related crimes more
severe and threatened social order. To deal with
this concern by being influenced and experi-
encing the model of the Soviet’s sentencing in
dealing with criminals, CPV could be ideologised
that increasing the severity of punishment can

18 Nelder, V., & Pham, T. T. N. (2023). Application of Al-
ternatives to Capital Punishment and the Right to
Defence through Self-Representation in Criminal Pro-
ceedings: International Experiences and Recommen-
dations for Vietnam. Retrieved from Hanoi, Vietnam:
<https://www.undp.org/sites/g/files/zskgke326/
files/2023-02/ENG_FINAL%20Alternatives%20t0%20
DP_%207Feb2023%281%29.pdf, p.49>

deter drug offences.® Therefore, at the fourth
amendment of the 1985 CCV, they proposed
to apply capital punishment for drug-related
crimes with seven separate articles, among 44
death-sentence articles in 1997. By establishing
the comprehensive and professional task force
(ANPF) in the late 1990s, CPV expected its lead-
ing role forever to prevent and combat the war
on drugs by applying punitive-based policing to
investigate and prosecute any drug dealers with
the toughest punishment.

2.1. Rising the Transnational

Narcotics Trafficking: Applying
the Death Penalty to Respond
to the ‘Cat-and-Mouse’ Game

As a transnational hub, the threat of illicit
drug resources from outside has continued to
explore Vietnam as a valuable and economic
target as practically possible in both destina-
tion and transit markets. Our grey literature
identified that in recent years, drug trafficking
has become much more complicated in South-
east Asia, with rapid increases in local con-
sumption linked to growing affluence and so-
cial expectations, particularly with synthetic
drugs and their diverse types.? Geographically,

19 Ginburgs, G. (1973). Soviet Sources on the Law of
North Vietnam. Asian Survey, 13(10), 980-988; see
also Ginburgs, G. (1973). Soviet Sources on the Law of
North Vietnam. Asian Survey, 13(7), 659-676; Nagin,
D. (1998). Criminal Deterrence Research at the Outset
of the Twenty-First Century. Crime and Justice, 23(1),
1-42; Sidel, M. (1993). Law Reform in Vietnam: The
Complex Transition from Socialism and Soviet Models
in Legal Scholarship and Training. Pacific Basin Law
Journal 11(2), 221-259; Sidel, M. (1996). New Direc-
tions in the Study of Vietnamese Law. Michigan Jour-
nal of International Law, 17(3), 705-719.

20 UNODC. (2021). Synthetic Drugs in East and South-
east Asia: Latest Development and Challenges. Re-
trieved from Bangkok, Thailand: <https://www.
unodc.org/documents/southeastasiaandpacific/
Publications/2021/Synthetic_Drugs_in_East_and
Southeast_Asia_2021.pdf>; see also UNODC. (2022).
Synthetic Drugs in East and Southeast Asia: Latest
Development and Challenges. Retrieved from Bang-
kok, Thailand: <https://www.unodc.org/documents/
scientific/Synthetic_Drugs_in_East_and_South-

Hai Thanh Luong



oo
(0 o)

#31, Lgdpgddgéo, 2024

Hai Thanh Luong

porous borderlands with Cambodia, China and
Laos and a long coastline offer advantageous
conditions for trafficking illicit drugs into and
through Vietnam. In the last reports on trends
and patterns of transnational organised crime,
UNODC also warned that Vietnam is now ex-
ploiting transnational networks to transfer syn-
thetic drugs into third countries and beyond.”
To respond to it, under requesting of the CPV,
the ANPF routinely organises raids and inten-
sively suppresses drug-related crimes as the
highest operation in their policing duty. Apply-
ing the death penalty for these practically seri-
ous crimes is the priority in the policing strat-
egies of ANPF. In other words, punitive-based
policing was considered one of the specialised
duties of fighting and combating drug offences
under the request of the CPV. Some ANPF offi-
cials recently shared that.

Drug use and addiction are the fastest
pathways to criminal behaviours.... and drug
use makes up the highest number of offenders
across society...preventing and combating all
drug-related crimes are our most prioritised
duties: nothing more, nothing less.?

Additionally, as a prominent member of the
Association of Southeast Asian Nations (ASE-
AN), Vietnam has taken seriously its responsi-
bility to implement regional drug control poli-
cies through pre-dominating supply reduction
operations to combat drug trafficking. Although
Vietnam is facing critical suspicions about the
rigid policy to use the death penalty to demon-
strate its powerful provision in the war on drugs,
retaining this toughest punishment is consid-
ered a clear declaration in their drug policy and
law.2 As Luong (2021) argued that

east_Asia_2022_ web.pdf>; UNODC. (2023). Synthetic
Drugs in East and Southeast Asia: Latest Development
and Challenges. Retrieved from Bangkok, Thailand:
<https://www.unodc.org/roseap/uploads/docu-
ments/Publications/2023/Synthetic_Drugs_in_East
and_Southeast Asia_2023.pdf>

21 Ibid.

22 Luong, H. T. (2021). Why Vietnam Continues to Im-
pose the Death Penalty for Drug Offences: A Narrative
Commentary International Journal of Drug Policy, 88,
1-9, p.4.

23 Notably, the current criminal code (2015) reduced

Concern over the situation led to new provi-
sions in counter-narcotics policing in Vietnam,
namely, a zero-tolerance measure for any drug
trafficking groups/networks... as soon as any
organisation grows in size and operation, it will
attract attention from the police. The Commu-
nist Government will not tolerate the existence
of any organised criminal groups.?

According to the MPS’' annual report, be-
tween 1992 and 2000, the annual crime rate av-
eraged 60,000 cases, of which there are around
11,000 drug-related crimes, approximately 20
per cent.> Between 1993 and 2010 (excluding
2003-4 without data), the total number of de-
fendants sentenced to death was 2,600 defen-
dants.”® Numbers of death row defendants tend
to increase in this period, more particularly
with the most remarkable growth of drug-relat-
ed crimes occurring since 1997. Courts at all lev-
els sentenced 22,058 offenders for drug-related
offences involving 288 death penalty, 255 sen-
tences of life imprisonment, 2,292 of between
10 and 20 years in prison and 19,223 of less than
10 years or other kinds of punishment.? Al-
though Vietnam succeeded in eradicating opi-
um poppy cultivation, from an estimated 18,000
hectares in 1990 reduced to just 32,4 hectares
in June 2004, they remained an important
Southeast Asian transit route for trafficking il-
licit drugs. Perhaps Marina Mahathir was cor-

death penalties to only three of these crimes are
drug-related crimes, in comparison to the seven
drug-related crimes in the first version (1985).

24 Ibid, 5.

25 UNODC. (2005). Vietnam Country Report. Retrieved
from Hanoi, Vietnam: <http://www.unodc.org/pdf/
vietnam/country_profile_vietnam.pdf>.

26 Trinh, Q. T. (2012). Che dinh Hinh Phat Tu Hinh Trong
Luat Hinh Su Viet Nam va Mot So Kien Nghi Hoan Thi-
en [trans: The Death Penalty in Criminal Law of Viet-
nam — Proposed Issues to Improve]. Tap chi Luat hoc
[trans: Law Journal], 28, 30-41.

27 Rapin, A.-J. (2003). Ethnic Minorities, Drug Use and
Harm in the Highlands of Northern Vietnam: A Con-
textual Analysis of the Situation in Six Communes from
Son La, Lai Chau, and Lao Cai. Hanoi, Vietnam: Thegioi
Publishing.

28 UNODC. (2005). Vietnam Country Report. Retrieved
from Hanoi, Vietnam: <http://www.unodc.org/pdf/
vietnam/country_profile_vietnam.pdf>.
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rect with the specific statement, ‘traffickers
continue to smuggle drugs across borders in
a continuous game of cat-and-mouse with law
enforcement’,”® and they also ignore the strict-
est punishment under Vietnam’s regulations.
Over the past three years, on average, more
than 20,000 cases and 30,000 drug offenders
have been detected and arrested annually, and
substantial quantities of various types of drugs
have been confiscated.®*® Notably, over 1,000
intricate drug locations have been eradicated,
and numerous transnational drug trafficking
routes have been dismantled, thereby prevent-
ing the smuggling of drugs from foreign coun-
tries into the domestic market. It is one of the
main reasons there were different views when
discussing the Draft of the 2015 CCV by the Na-
tional Assembly at the 10th session (known as
the Draft) to amend Article 194 of the 1999 CCV.
While withdrawing capital punishment for ille-
gal possession (Article 249) and appropriation
(Article 252), Vietnam wants to retain it for ille-
gal trading (Article 250) and transporting (Arti-
cle 251). The Draft supports this argument due
to one out of the three main reasons:

Geographically, our country is close to the
“golden triangle”, a major illegal drug produc-
er. To prevent international drug criminals from
using our country as a transit point, it is nec-
essary to apply preventive measures, including
legal ones like the death penalty for illegal drug
transportation.*

29 Mahathir, M. (2013). Foreword. In F. Rahman & N.
Crofts (Eds.), Drug Law Reform in East and Southeast
p.vii.

30 Ministry of Public Security. (2021). Bao Cao Tong Ket
Cong Tac Phong, Chong Toi Pham ve Ma Tuy o Vietnam
nam 2020 [trans: Annual Report on Anti-Narcotics in
Vietnam 2020]; see also Ministry of Public Security.
(2022). Bao Cao Tong Ket Cong Tac Phong, Chong Toi
Pham ve Ma Tuy o Vietnam nam 2021 [trans: Annual
Report on Anti-Narcotics in Vietnam 2021]; Ministry
of Public Security. (2023). Bao Cao Tong Ket Cong Tac
Phong, Chong Toi Pham ve Ma Tuy o Vietnam nam
2022 [trans: Annual Report on Anti-Narcotics in Viet-
nam 2022].

31 Ministry of Public Security (nd). See more detail
(Vietnamese) at <https://bocongan.gov.vn/van-ban/
van-ban-moi/khong-bo-hinh-phat-tu-hinh-doi-voi-

Particularly, the structure and modus ope-
randis of those (transnational) drug trafficking
groups have grown increasingly complicated in
Vietnam that request to enhance professional
enforcement activities. Examine the complexity
of the trend and pattern of drug trading across
the borderland between Vietnam and Laos in
recent years, Luong (2020)* assesses that

The hot-spot drug trafficking routes across
borderlands have continued to expand to dif-
ferent drug-related cases through cunning op-
erations. Although the Government applied
some strict measures with its absolute power
for law enforcement agencies to counter-nar-
cotics, the lucrative profits of illicit drugs have
been “encouraging” traffickers to supply do-
mestic markets.

2.2. Pressure the High Rate
of Drug Use: Harder
Punishment, Easier
Management?

With the creation of compulsory centres
through Resolution 06/CP in 1993, many people
were forced to engage in centre-based compul-
sory treatment or CCT, even though most did not
have a criminal conviction. Significant changes
were made from 2000 to 2009 with some ini-
tial pilots of methadone maintenance therapy
(MMT) for people who use drugs (PWUD) in Ho
Chi Minh City and Hai Phong. Although these ac-
tivities accordingly achieved positive outcomes
regarding expenditure cost, physiologic, and
management in the community, expanding this
program at compulsory detention and prison
for PWUD has not yet been prioritised. The high
rate of PWUD at that time, with an increased av-
erage of 10,000 people annually, pushed more
pressure on the CPV to adjust and implement
drug control policies rather than investing only

toi-van-chuyen-trai-phep-chat-ma-tuy-trong-bo-luat-
hinh-su-sua-doi-242.html>.

32 Luong, H. T. (2020). Drug Trafficking in the Mainland
Southeast Asian Region: The Example of Vietnam’s
Shared Borderland with Laos. Annals International of
Criminology, 58(1), 130-151, p.136.
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in ANPF to fight drug-related crimes. Since 2009,
as the first country in Southeast Asia, Vietnam
has decriminalised drug use, and no more im-
prisonment applies to PWUD (article 199) and
abolishing capital punishment for organising
use of illegal narcotics (article 197). Alterna-
tively, they have been under-sanctioned as an
administrative measure and treated as a pa-
tient rather than a criminal. This effort reduced
death row for organising the illegal use of nar-
cotics and controlled the number of PWUD pris-
oners, respectively. However, it also increased
pressure on CDC officers when covering many
PWUDs annually.

Although Vietnam had already attempted to
conduct several measures in the rehabilitation
and education policies with PWUD, the sustain-
able outcomes of ensuring those drug users’ hu-
man rights were still questionable. Particularly,
the Government passed and declared their ex-
pectations in the National Project to Renovat-
ing the Detoxicated Drugs Centres towards 2020
and orientsin 2030 with promises to reduce from
123 CDCs to 71 centres in 2020 through changing
these centre’s reductions into voluntary detox-
ification centres (VDC) and also establishing at
least 30 private owners of VDC. Unfortunately,
as of February 2023, there were still 97 CDCs and
only 16 VDSs with licensed operations. The total
number of PWUDs managed at these drug re-
habilitation centres is 63,253 (January - Decem-
ber 2022), while the National Project promised
to reduce around 20,000 people.** Furthermore,

33 The death penalty has now been abolished and
changed to life imprisonment for organising the illegal
use of narcotics in the 2015 criminal code (section 4,
article 255); if committing a crime in one of the follow-
ing cases, they include
Causing harm to the health of 02 or more peo-
ple with a bodily injury rate of 61% or more for
each person.
Killing 02 or more people.
34 Giang, O. (2023, 8 June). Nhin Lai Mot Nam Thuc Hien
Cai Nghien Ma Tuy Theo Luat Phong, Chong Ma Tuy
2021 [trans: Assessing the First Year to Rehabilita-
te Drugs from the 2021 Law on Drug Control]. Tieng
Chuong (The Bell). Retrieved 11 August from: <htt-
ps://tiengchuong.chinhphu.vn/nhin-lai-mot-nam-
-thuc-hien-cai-nghien-ma-tuy-theo-luat-phong-chon-
g-ma-tuy-2021-113230608092244765.htm>

after fifteen years of decriminalising drug use
(2009), Vietnam has not yet organised and as-
sessed what they implemented in their relevant
policies in the post-decriminalisation period.
Indeed, they still pushed them into the CDCs,
without or with limited MMT interventions, for
up to two years with strict control, labour forc-
es, and even physiology abuses. At the end of
the 2010s, policymakers who support supply
reduction operations and suspect harm reduc-
tion interventions continued questioning the
effective finances for illegal drug users and reg-
istered drug abusers.

Regarding daily expenditure cost, if one
PWUD needs around USD 1,000 annually plus
around USD 85 for personal profiles with its
necessary paperwork, the Government invest-
ed at least USD 248,043 million from 2009-
2018.* Besides that, although the Government
invested at least USD 44.6 million annually to
run these CDCs, effective treatment is currently
facing many problems and difficulties for many
relapsed cases. To oppose these, since the ear-
ly 2020s, in the latest amendment and supple-
ment of law on drug prevention and control, the
MPS’s representatives have proposed tougher
restrictions and harder measures for PWUD by
proposing to re-enact Article 199 (drug use) in
the 1999 CCV, which decriminalised in 20009.

Currently, the high demand for drug users in
Vietnam contributed to pull-and-push factors
to make the situation of drug trafficking from
neighbouring countries to Vietnam via land
more difficult to control and manage. Although
the CPV has passed several prohibition policies,

35 This number belongs to my consultancy report with
Harm Reduction International about Drug Law En-
forcement Expenditures in Vietnam in 2021. Accord-
ingly, A standard spreadsheet template, developed
and released in July 2020 by HRI, was used for report-
ing annual indicators of law enforcement and expen-
diture figures in activities about policing, interdiction,
judicial process, penitentiary institutions, and compul-
sory drug treatment over the 2015—2020 period. It
is part of my consultancy with Harm Reduction Inter-
national (HRI). Unit costs and expenditures were col-
lected in Viet Nam Dong (VND) and converted to USD
using the annual exchange rates to avoid confusing
decimal statistics.
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including the death penalty forillegal drug trad-
ing and transporting combined with propagan-
da campaigns, the long-term effectiveness still
raises questions when the rate of PWUD is still
high, particularly with the amphetamine-type
stimulant users in young groups. Alongside
pushing PWUD into the CDC as the high priority
of the demand reduction, it requires CPV and
the Government to continue to support drug law
enforcement agencies policing drug resources
with the hardest strikes. As part of the supply
reduction, ANPF has been encouraged to deploy
all their professional operations to prevent and
combat drug smuggling and trafficking. Conse-
quently, it is also recorded as other reasons to
require keeping the death penalty for drug traf-
ficking activities, particularly for illegal trading
and transporting. The Draft®® noted that:

Despite some positive changes in drug pre-
vention and control, the situation remains com-
plex due to high relapse rates, ineffective detox-
ification, worrying levels of HIV infection among
drug addicts, increasing use of synthetic drugs
and crystal meth among teenagers, and sophis-
ticated activities of organised, transnational
crime. Abolishing the death penalty for illegal
drug transportation could complicate the situa-
tion further, as life imprisonment may not be a
sufficient deterrent.

Many advocators believe that applying the
death penalty to this group of criminals is en-
tirely justified as it breaches the state’s monop-
oly on narcotics management and controls.”
Recently, to control the rate of PWUD on a do-

36 Ministry of Public Security (n.d). See more detail
(Vietnamese) at <https://bocongan.gov.vn/van-ban/
van-ban-moi/khong-bo-hinh-phat-tu-hinh-doi-voi-
toi-van-chuyen-trai-phep-chat-ma-tuy-trong-bo-luat-
hinh-su-sua-doi-242.html>

37 Nguyen, G. (2015). Khong bo hinh phat tu hinh doi voi
toi pham van chuyen trai phep chat ma tuy trong bo
luat hinh su sua doi [trans: No Abolish the Death Pen-
alty for lllegal Transporting Narcotics in Amendment
and Supplement of Criminal Code]. Retrieved from
http://bocongan.gov.vn/vanban/Pages/van-ban-moi.
aspx?ltemID=242; see also Pham, V. B. (2015). Abo-
lishing or Retention the Death Penalty for Some Cri-
mes? Journal of Legal Studies. Retrieved 11 December
2017, from: <http://lapphap.vn/Pages/tintuc/tinchiti-
et.aspx?tintucid=208505>

mestic scale (demand reduction), supply-driven
reduction with policing measures continues to
play as the pillar priority in the newest Nation-
al Action Plan (2021-2025). Accordingly, CVP and
the Government still requested to:

6. Concentrate on preventing and effective-
ly combat illegal transporting and trading from
overseas to internal markets, dismantle entirely
any transnational drug trafficking to investigate
and prosecute those traffickers...

9. Continue improving and strengthening
specialised agencies’ capacity in drug preven-
tion and control... in which the ANPF plays a
core role.

In other words, although the National Action
Plan’s general goals expect to balance ‘overall
supply, demand, and harm reduction solutions’
in theory, its specific actions need to be inter-
preted and implemented in practice. It could
lead to blurred points and unclear studies for
Vietnamese and non-Vietnamese who want to
understand the nature of the counter-narcotics
policies in Vietnam fully.

3. DISCUSSIONS

Many changes have impacted the conditions
and scope of applications of the death penalty
in Vietnam after nearly 40 years since the first
CCV in 1985. 1 am only a new scholar born in the
Doi Moi era and had a timely chance to study
and research in a Western country where | can
open views with different approaches to review
and examine what and how Vietnam changed
and applied capital punishment. From a bal-
anced perspective, | recognised that some of
Vietnam’s policymakers have been urged to re-
form, reduce, and ultimately abolish this harsh
punishment to make its legal system more hu-
manitarian. Particularly when Vietnam imple-
mented their first requirements of Judiciary
Reform in the 2000s-2010s to look for option-
al reduction of the death penalty, including
for drug-related offences. To date, there are
18 ‘particularly serious crimes’ for which capi-
tal punishment is imposed; only three of these
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crimes are drug-related crimes, in comparison
to the seven drug-related crimes for which cap-
ital punishment was imposed in the 1985 CCV.
This change reflects a trajectory leading from
a strictly retentionist to a partly reductionist
position towards the death penalty and needs
further roadmap.’® | also continue to agree
with the straightaway comment of Professor
Pip Nicholson, a leading expert in Viethamese
criminal justice reform, ‘Vietnam is reformist
and reductionist through reduce the offences
to which the death penalty applies given re-
cent changes to their laws, its resumption of
executions, to advance human rights - but it
is premature to classify it as an abolitionist.*®
Nicholson correctly sketched here the roadmap
that will move Vietnam beyond reduction and
towards the abolition of the death penalty for
drug-related crimes.

Thus, | do not think some recent arguments
by scholars and non-government organisations
who rank Vietnam among the top non-human-
itarian states with the highest applications of
the death penalty reflect the positive objec-
tives with specific efforts from Vietnamese
policymakers. Vietnam has implemented many
changes reducing capital punishment since
the first CCV in 1985, with their reductions ex-
ceeding those of other current retentionists.*
It may be that analysts are making arguments
that lack information about legislative actions,

38 Tran, V. H. (2014, 1 April). Can mot lo trinh de tien
toi xoa bo an tu hinh [trans: Need a Progress to Abo-
lish the Death Penalty] [Interview]. Radio Fredoom
International (RFI) <http://www.rfi.fr/vi/viet-nam/
20140407-can-mot-lo-trinh-de-tien-toi-xoa-bo-an-tu-
-hinh>

39 Nicholson, P. (2017). The Death Penalty and Its Re-
duction in Asia: An Overview. Retrieved from Mel-
bourne: <https://law.unimelb.edu.au/__data/assets/
pdf file/0010/2675386/Nicholson-EN_final.pdf>; see
also Nicholson, P. (2015, 2 October 2018). The Death
Penalty in SE Asia: Is There a Trend Towards Aboli-
tion? The Conversation. Retrieved 11 December from:
<https://theconversation.com/the-death-penalty-in-
se-asia-is-there-a-trend-towards-abolition-37214>

40 Nicholson, P. (2017). The Death Penalty and Its Re-
duction in Asia: An Overview. Retrieved from Mel-
bourne: <https://law.unimelb.edu.au/__data/assets/
pdf file/0010/2675386/Nicholson-EN_final.pdf>

practical applications, international reviews,
and humanitarian policies in Vietnam regarding
the use of the death penalty for drug offenc-
es. Again, with the country following up the
punitive-based approach and leading under
the Party, | assumed that drug laws in Vietnam
would not transfer immediately to abolitionists
without their specific conditions in the short-
term of five years ahead.

In June 2019, a group of Vietnamese schol-
ars worked with the Ministry of Justice and the
Ho Chi Minh National Academy of Politics, with
support from the EU Justice and Legal Empow-
erment Program in Vietnam, as well as UNDP
and UNICEF, to organise a national workshop.
Thirty interviews were conducted with govern-
ment agencies, law enforcement officers, crimi-
nal justice officials, lawyers, and legal scholars.
They also discussed the appropriate ways for
Vietnam to enter the Second Optional Proto-
col of the ICCPR and abolish the death penalty.
Accordingly, we should support Vietnam with a
more detailed roadmap and accurate assess-
ments to set up a comprehensive framework
that can refer to Vietnam what and how to make
suitable progress towards abolishing the death
penalty in the future. It was also analysed and
reflected in my latest five-year publications.”

41 Luong, T. H. (2014). The Application of the Death Pe-
nalty for Drug-Related Crimes in Vietnam: Law, Policy,
and Practice. Thailand Journal of Law and Policy, 17(1),
1-6; see also Luong, T. H. (2018, 28 February). Death
Penalty to Drug-Related Crimes: A Vietham Perspecti-
ve Drug-related Offences, Criminal Justice Responses
and the Use of the Death Penalty in South-East Asia,
Bangkok, Thailand; Luong, T. H. (2019, October). Why
Vietnam Continue to Maintain the Death Penalty with
Drug-Related Crimes? 1st Asian Regional Meeting for
Drug Policy, Hong Kong; Luong, T. H. (2020). Drug Tra-
fficking in the Mainland Southeast Asian Region: The
Example of Vietnam’s Shared Borderland with Laos.
Annals International of Criminology, 58(1), 130-151;
Luong, T. H. (2021). Why Vietnam Continues to Impo-
se the Death Penalty for Drug Offences: A Narrative
Commentary International Journal of Drug Policy, 88,
1-9; Luong, T. H., & Ta, J. (2021). What Are the Specific
Actions If Vietnam Still Retains the Death Penalty for
Drug-Related Offences? In S. Biddulph, S. Kowal, T. Q.
A. Nguyen, C. G. Vu, K. T. La, & L. C. Le (Eds.), Death
Penalty in Asia: Law and Practice (pp. 319-317). Social
Science Publishing House; Luong, H. T. (2024). Capital
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Recently, reporting on the fourth cycle of the
national report for the Human Rights Council
Working Group on the Universal Periodic Review
(UPR) urged Vietnam to abolish capital punish-
ment for all crimes, including drug offences.*? As
part of the continuous recommendations from
three out of the fifteen countries for Vietnam’s
report (Belgium, Leichesten, and the Nether-
lands),”® they submitted their questions about
what, when, and how Vietnam set up long-term
approaches to reduce and abolish all death
penalty offences after completing four stimu-
lus UPR cycles. In any case, however, the road-
map leading to abolition must be synchronised
with a one-term meeting of Vietnam’s National
Assembly period in the new term (2021-2026).
Again, it was not surprising when Vietnam con-
tinued to neglect supporting the 75th Session of
the United Nations General Assembly (30 Octo-
ber 2020) and the 2nd Optional Protocol ICCPR
to abolish the death penalty in the fourth cycle
of UPR (7 May 2024).

To some extent, | propose seven specific
recommendations for drawing the necessary
roadmap to abolish drug offence groups, if
applicable for Vietnam, which has been partly
published in previous studies. By doing this,
we can expect a review and re-balancing of in-
ternational standards with national priorities,
further facilitating the abolition or continued
reduction of articles involving death sentences
for drug-related offences before officially re-
taining or abolishing the death penalty.

Firstly, regarding scientific evidence, only
one national survey has been conducted by
the School of Law National University of Hanoi
since the 2010s, alongside some internal re-
search. Yet, this survey is a general assessment
- ‘Survey on Impacts of Some Sentences in the
Penal Code’, which did not design and focus on

Punishment in Vietnam. In B. Fleury-Steiner & A. Sarat
(Eds.), The Elgar Companion to Capital Punishment
and Society (pp. 287-292). London: Edward Elgar.

42 See more details at <https://documents.un.org/
doc/undoc/gen/g24/024/70/pdf/g2402470.pdf?to-
ken=vBtuBERKPRy2hJK16|&fe=true>

43 See more details at <https://uprmeetings.ohchr.org/
Sessions/46/VietNam/Pages/default.aspx>

the death penalty to drug-related offences as
an independent issue. Furthermore, trends and
patterns of public opinion to objectively abol-
ish or retain the death penalty for drug-related
crimes have not yet been designed and anal-
ysed. Therefore, after 15 years, we call for a na-
tional survey focusing on drug-related offences
as the first pilot before expanding to the rest of
the 15 articles covering the death penalty.

If approved, secondly, this survey should be
referred to and learnt in both design and con-
duct as professional and academic approaches
in the Asia region and invited external experts
to collaborate with the School of Law. As a typ-
ical example, | suggest kindly looking at the
recent survey of public opinion on the death
penalty in Singapore,* particularly in Chapter 3:
Support for Death Penalty in Specific Offences
and Chapter 5: Preferred Alternative Measures
and Sentences, with a focus on drug-related
crimes. To do it as objectively as possible, we
can carefully examine the public opinion of
each drug-related offence, both pros and cons.
These findings about three drug-related offenc-
es should also be compared to the rest of the
capital crimes in the current CCV (15 articles)
to understand the general trend and pattern of
capital punishment.

Thirdly, although the death penalty is still
frequently applied, its effectiveness in deterring
drug-related crimes is still questionable, as
Nguyen’s proposed above statement since the
2010s. For the first national survey, we need to
design three separate sections with each rele-
vant article in the 2015 CCV (Article 248: illegal
manufacturing; Article 250: illegal trading; and
Article 252: illegal transporting) to collect and
analyse data more objective and accurate what,
how, and why Vietnam should or not maintain
the capital punishment for those offences.

Fourthly, some specific circumstances and
scenarios relating to those three drug-related

44 Cheong, C,, Ser, T., Lee, J., & Mathi, B. (2018). Public
Opinion On The Death Penalty In Singapore: Survey
Findings. Retrieved from National University of Singa-
pore (NUS): <https://law.nus.edu.sg/wp-content/up-
loads/2020/04/002_2018 Chan-Wing-Cheong.pdf>
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offences should be included and explained to
surveyors. For example, with illegally transport-
ing drugs (Article 250), someone, including my-
self, proposed to withdraw the death penalty
and transfer to life imprisonment as the high-
est punishment,* like illegal possession (Article
249) and illegal appropriation (Article 251), if
drug mule belongs to some circumstances such
as 1) the first time to commit a crime; 2) vulner-
able groups, including homeless with poor eco-
nomic, ethnic minorities, disabled persons or
mental health; and 3) people who are seduced,
forced or coerced to join trafficking networks.*

Fifthly, there is a need for an open-access
workshop or seminar among experts in drug-re-
lated offences, including policymakers, law en-
forcement agencies, and scholars. Although few
events have been organised recently by the
United Nations and School of Law (with support
from Melbourne Law School and the Anti-Death
Penalty Asian Network), their themes and dis-
cussions were vague. They did not focus only
on drug-related offences. Alternatively, such a
workshop or conference will allow participants
to discuss the use of the death penalty for drug
offences in Vietnam and how Vietnam can re-
duce and abolish it in the future.

Sixthly, Vietnam need to clarify their legis-
lative documents to regulate the death penalty
as their state secret. Since the 2000s, Vietnam
has classified the list of top-secret state secrets
of the Court, including ‘files and documents
related to the trial of cases of national securi-

45 See more details (Viethamese) at <http://lapphap.
vn/Pages/tintuc/tinchitiet.aspx?tintucid=208505;
https://quochoi.vn/hoatdongcuaquochoi/cacky-
hopgquochoi/quochoikhoaXIlll/Pages/danh-sach-ky-
hop.aspx?ltemID=2708&Categoryld=0>; <https://
quochoi.vn/uybantuphap/lapphap/Pages/home.as-
px?ltemID=79>

46 Based on some informal conversations between the
first author and anti-narcotics police officers in recent
years, we can confirm that some of the officers are
against imposing the death penalty for illegally trans-
porting substances (article 250, the 2015 CCV), partic-
ularly with minority groups. Other officers confessed
that implementing the death penalty, either by shoot-
ing or injecting prisoners with poison, could lead to
adverse psychological effects for themselves, includ-
ing chronic stress after participating in executions.

ty offences and reports, statistics of the death
penalty and closed trials without public an-
nouncements’ (Decision N0.01/2004/QD-TTg on
5 January 2004 of the Prime Minister). However,
the latest regulation on the State Secret Listing
in the Court (Decision N0.970/QD-TTg on 7 July
2020 of the Prime Minister) divided it into two
levels: extremely secret and secret. Accordingly,
the death penalty belongs to a secretive level
with five types, including ‘reports of the Courts
relating to not yet executing the death penalty
to serve the extensive investigation’s requests.
In my view, this point still leads to some misun-
derstanding and confusion because leaders of
the Ministry of Justice and the Ministry of Public
Security have often informed the death penal-
ty’s charges per year during their annual exe-
cution of criminal judgements at the National
Assembly Meeting.

Seventhly, Vietnam should collect and anal-
yse data in the five-year implementation of the
latest criminal code, 2015 CCV (from it took ef-
fect on 1 January 2018 to 31 December 2023). It
is a helpful database to reflect what and how
effective the application of the death penalty
is for three current drug offences (Article 248,
250, and 252). While Vietnam still classifies the
database of cases involving the death sentence
as ‘state secrets’, their authorities in the crim-
inal justice system should conduct this first
step for assessing internally. The data need to
reflect and clarify the rate of applying capital
punishment for each article. As Singapore’s re-
cent survey found, this step can help Vietnam
re-consider and re-scale the best pathway for-
ward concerning these three articles.

Finally, as Table 1 shows, Vietnam should
objectively assess and analyse three de facto
abolitionists’ procedures and values, includ-
ing two countries in the Golden Triangle re-
gion (Laos and Myanmar). Alongside Thailand,
these countries have not executed in practice
any drug-related offences for at least the past
ten years. Continuing the form of a retention-
ist-and-reductionist state, Vietnam can with-
draw for illegal transporting (Article 252) if some
of the above conditions are met (see the fourth
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comment). Besides that, Vietnam can also keep
capital punishment in law but without practis-
ing executions for illegal manufacturing (Article
248) and illegal trading (Article 250) to achieve
physical and economic benefits. Doing so is
likely to provide evidence for the argument that
Vietnam should end killings for drug-related
offences by taking the second step - namely,
abolishing capital punishment.

CONCLUSION AND
RECOMMENDATIONS

The above brief of drug laws with its related
capital punishment has reflected on Vietnam’s
distinguishing perspectives in their make-pol-
icy decisions and legal frameworks. While the
first version (1985 CCV) reflected the harshest
punishment approaches with several offenc-
es in their criminal code, the newest one (2015
CCV) is showing to reduce the use of the death
penalty. It shows us that the decision to main-
tain or abolish the death penalty in criminal
law should be based on each nation’s unique
characteristics, conditions, and crime-fighting
requirements. Furthermore, capital punishment
in Vietnam is not only to show a legal matter but
also to cover political and social attitudes, par-
ticularly within the scope of CPV’s leadership,
that led to limited reliable statistics regarding
the practical application and executions. To
some extent, thus, it is likely to be more curi-
ous for international human rights scholars and
activists to conduct this topic in Vietnam. This
study illustrated that one of the common trends
in law enforcement agencies, policymakers,
practitioners, and national assembly delega-
tions is to favour retaining the harshest punish-
ment for drug trafficking. With unclear evidence
of crime deterrence theory through applying
the death penalty, but they believe that apply-
ing the death penalty to this group of criminals
is entirely justified because drugs are the root
cause of various other crimes. Most consider
that these drug-related offences contribute to
the emergence of a new class of drug addicts

in society, particularly among adolescents,
causing significant harm and damage in terms
of economic development, social stability, and
traditional culture. These arguments have been
presented and explained in the basic principles
of Vietnam to affirm why Vietnam still main-
tains the death penalty for drug-related crimes.
Twenty years ago, the CPV’'s Resolution of the
Politburo on Judicial Reform Strategy changed
from ‘research to limit to apply the death pen-
alty’ (Resolution No0.08-NQ/TW in 2002) to ‘limit
to apply the death penalty, only implementing
to practically serious crimes’ (Resolution No.48
and No.49-NQ/TW in 2005). However, the latest
version of the CPV in 2022 - Resolution No.27-
NQ/TW on Continuing to Build and Improve the
Vietnamese Socialist Rule-of-Law State in the
New Period - had not yet mentioned the death
penalty and its progress as the two previous res-
olutions. As above final/personal thoughts rec-
ommendations, rather than requesting/calling
to abolish this punishment in Vietnam, we need
further evidence to demonstrate what and how
reducing/withdrawing the death penalty for
some drug offences impacted social order and,
in convert, whether keeping this punishment
could(not) lead to crime prevention effectively
before toward this abolishing expectation.

Hai Thanh Luong
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ABSTRACT

The technological revolution, fueled by the sweeping changes of
the information age, has profoundly impacted all spheres of life. This
transformation has revolutionized the realms of inventions and com-
munications, setting the stage for the rise of Artificial Intelligence
(Al). Al has evolved into a formidable force that rivals human intellect,
increasingly becoming a focal point of research aimed at integrating
it across all aspects of daily life. Its capacity to address individual
needs and provide tailored solutions has made it an indispensable
tool in today’s digital world.

This rapid scientific progression and the burgeoning interest in Al
have established it as a critical necessity, offering significant benefits
in various fields. These advancements have transformed traditional,
human-controlled mechanisms into intelligent systems that emulate
human reasoning and decision-making processes. This shift is par-
ticularly evident in the realm of electronic transactions, where Al has
played a pivotal role in advancing these technologies and has been
instrumental in the development of smart electronic contracts.

KEYWORDS: Electronic Transactions, Scientific Revolution,
Electronic Contract, Artificial Intelligence
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INTRODUCTION

The information revolution has pervasively
influenced various domains of life, altering per-
ceptions of invention and sparking significant
innovations such as smart websites, computers,
intelligent devices, and cars, all influenced by
scientific and cognitive advancements.

These innovations have significantly pro-
pelled the development of Artificial Intelligence
(Al), where inventors are now focused on en-
hancing their programming skills and address-
ing various developmental issues to enable
computers or devices to function at the level of
human intellect.

Devices are now capable of interacting like
sentient beings through sophisticated software,
addressing individual needs in contemporary
times and significantly expanding the scope
of inventive development and output in smart
forms. This information revolution has broad-
ened the role of computers and related soft-
ware to more advanced levels and capabilities.

This progress raises pivotal questions about
the necessity of integrating Al into social life
and its services and reflections therein. This
study aims to delve into the reasons behind the
inevitability of Al and its impacts, particularly
its rapid proliferation, by exploring two main
ideas: firstly, the necessity of artificial intelli-
gence in electronic transactions, and secondly,
the impact of artificial intelligence on electron-
ic transactions.

1. THE NECESSITY OF
ARTIFICIAL INTELLIGENCE IN
ELECTRONIC TRANSACTIONS

The ongoing necessities of life, especially
informational, drive the need to provide and
develop ways to fulfil them, thus necessitating
the exploration of reasons underpinning the in-
evitability of Al in electronic transactions.

1.1. SCIENTIFIC DEVELOPMENT

The advancement of science in digital and
information domains has made Al a global re-
quirement, as every scientist strives to develop
an invention managed by humans into a smart
invention or create an intelligence capable of
functioning fully with its artificial mind." This
development is grounded in digitization and
the information field.

1.1.1. Programming

Considering the behavior and characteris-
tics of Al, which mimic human mental capabil-
ities inherent in computer programs, research
topics and objectives in programming have
shifted towards stimulating human capabilities.
This enables Al to independently perform tasks
typically executed by the human brain, such
as image recognition and voice recognition,
through neural networks.?

Programming aims to develop information
technology from various aspects, including
software, electronic sites, and applications.
For instance, intelligent search engines like
Google Translate have facilitated translation.
Although initially lacking in quality and con-
sidered literal, it has been improved to pro-
vide a logical understanding of paragraphs,
sentences, or texts without stumbling or al-
tering the text's concept or even contradict-
ing words in the same context.

This site allows for uploading a file or past-
ed text, resulting in a translation as precise as
that of a human translator. Additionally, many
smart sites now generate quality content with-
out resorting to the slow design processes of
traditional programs like PowerPoint and Pho-
toshop, which offer subpar performance during
this information revolution.

In the field of design and images, intelligent
programs provide limited services such as de-
signing a logo or an image, available freely on

1 Hassani, I., & Mansour, D. (2023). Uses of Artificial In-
telligence in Light of Civil Liability Rules. Journal of Law
and Environmental Sciences, 2(3), pp. 10-11.

2 Ibid.
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platforms like logo.com with Al, offering more
options than traditional programs.?

1. 1.2 Programming Features

Programming involves several essential

characteristics:

e Precision: The code must be accurate
and error-free to achieve the desired or
targeted results from the research or de-
velopment efforts.

e Mastery and Understanding: It is crucial
for programmers to thoroughly under-
stand the project requirements before
starting the programming process. Oth-
erwise, their research may be incom-
plete or deviate from the prescribed re-
quirements.

e Maintainability: The code or instruction
should be easily maintainable and modi-
fiable to keep up with the project’s needs.

e Documentation: The code should be
well-documented and stored in a file for
ease of understanding and use by other
programmers.*

e Testing: Regular testing of the code is
necessary to ensure it functions correct-
ly and meets the project’s requirements.

1. 1.3 Informatics

Informatics necessitates advanced equip-
ment and a robust internet flow for the devel-
opment of programming and the creation of
artificial intelligence for specific online tasks. A
minimum of fourth-generation (4G) coverage is
essential, with the scientific and informational
race pushing beyond to embrace the fifth gen-
eration as a fundamental base for internet cov-
erage and communication means.

It is inconceivable to undertake program-
ming operations or digital development with
substandard internet quality and flow. Such
high standards are crucial for developers or pro-

3 Ibid.

4 Rafaf, L., & Maouche, F. (2023). The Specificity of Civil
Liability for Damages of Artificial Intelligence Systems
in Algerian Law. Tabna Journal for Academic Scientific
Studies, 6(1), pp. 21-22.

grammers to be poised to implement and apply
their innovative ideas akin to those in advanced
countries. For instance, the Arab Gulf states uti-
lize high internet flow and are renowned for at-
tracting professionals in this field.

Additionally, devices capable of perform-
ing these operations require highly advanced
equipment and technologies, such as RAM and
processors, which evolve or are upgraded fre-
quently due to new programming requirements
that demand specific qualifications.®

Informatics and programming are undeni-
ably pivotal in the development of inventions
and the integration of artificial intelligence,
aside from other reasons related to more
specialized scientific fields rather than social
and legal ones. Several features of program-
ming include:

e Storage and Retrieval: Informatics en-
compasses the capability to efficient-
ly store and retrieve information at the
disposal of its owner for use on demand.

e Internet: The informational network
plays a crucial part in informatics, en-
abling access to a vast array of informa-
tion and services.

e Data Analysis: Utilizing methods and
tools for data analysis to extract valu-
able knowledge from big data is instru-
mental in developing learning systems
and making smart decisions based on
recorded and analyzed data and even
linking between them.®

1.2 DIGITIZATION AND
THE SHORTCOMINGS OF
CLASSICAL INVENTION

Scientific progress has significantly contrib-
uted to the inevitability of artificial intelligence
for several reasons, two of which have been
previously mentioned. This section will discuss

5 Ibid.

6 Boubaha, S. (2022). Artificial Intelligence: Applications
and Implications. Journal of Money and Business Eco-
nomics, 6(4), pp. 11-12.
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two more reasons that contribute to this inevi-
tability, stemming from the changing individual
requirements and needs.’

1.2. 1. Digitization

Digitization is the process of converting
data from a traditional paper form into a digital
format using numbers, typically through a com-
puter. It is employed in various programs and
applications for personal, scientific, and ad-
ministrative purposes. This feature will be dis-
cussed with a focus on digitization in the high-
er education sector in Algeria, which has been
developed and specialized in various methods
and topics.®

Higher education, a stage in the education-
al ladder following secondary education, is
provided by universities, institutes, or higher
schools to impart all types of information in a
specific field chosen by the student.

Information and communication technol-
ogy has significantly saved effort and time for
its users, thanks to its technical features that
facilitate easy and flexible storage, processing,
retrieval, and also transmission of informa-
tion. This has prompted most institutions to
adopt it, leading to the digitization of scientific
education.

Educational Scientific Digitization is defined
as the utilization of information and communi-
cation technologies in the teaching and learn-
ing process. These technologies are employed
for storing, processing, retrieving, and trans-
ferring information from one place to another,
thereby enhancing and modernizing education
through tools such as computers and their soft-
ware, the internet, electronic books, databases,
and various electronic means, including email.

It also encompasses technologies that facil-
itate the aggregation, storage, processing, and
transmission of information based on the prin-
ciple of electronic encoding or coding, whether
the data is digital, textual, imagistic, or audito-
ry. This integration of information and commu-

7 Ibid.
8 Ibid.
9 Ibid, pp. 11-14.

nication technologies permeates all facets of
the educational process, from lectures and in-
terventions to study days, fundamentally trans-
forming the educational landscape.

1.2.2 The Shortcomings of

Classical Invention

The scientific revolution has precipitated
significant lifestyle changes, ranging from the
simplest to the most complex, spurred by rapid
scientific development and the proliferation of
inventions. This evolution has transitioned the
world from traditional paradigms to embracing
significantly broader dimensions, particularly
with the advent of the internet.”

Despite these advancements and the pleth-
ora of inventions, traditional inventions have
proven inadequate in terms of individual man-
agement. This inadequacy has spurred the de-
velopment of intelligent inventions designed to
perform tasks traditionally executed by ratio-
nal humans.

Recent research in informatics has thus in-
creasingly focused on Artificial Intelligence (Al),
leading initially to the creation of smart inven-
tions that are eagerly adopted due to their au-
tonomous operational nature, programmed to
function independently without human inter-
vention. This is exemplified by tools like Goo-
gle Translate, which autonomously translates
text across multiple languages without human
oversight.

Although it has dominated scientific re-
search and translation fields for some time, its
shortcomings have been recognized, prompting
the development of highly sophisticated trans-
lation applications or programs.

These tools, such as Yandex Translate, ad-
here to scientific specialization and control
terminology used meticulously, considering
the context of specialization such as law or
medicine, and ensure vocabulary does not de-
viate from the intended meaning of texts or
documents.

10 Hassani, I., & Mansour, D. (2023). Uses of Artificial In-
telligence in Light of Civil Liability Rules. Journal of Law
and Environmental Sciences, 2(3), pp. 10-17.
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Additionally, specialized websites in fields
like graphic and logo design, such as logo.com,
provide users with multiple high-quality logo
suggestions within the same theme, resembling
professional designs. In language education,
applications like Duolingo offer robust educa-
tional methodologies where users undergo lev-
el assessment tests and are taught progressive-
ly until they advance to higher levels.

Moreover, online training courses, conduct-
ed remotely with electronic agreements, pro-
vide certification at various levels based on
speciality and academic qualifications.”

2. THE IMPACTS OF ARTIFICIAL
INTELLIGENCE ON ELECTRONIC
TRANSACTIONS

The features and necessities of artificial in-
telligence have positioned it at the forefront of
the current industrial revolution, profoundly
impacting electronic transactions as it spans
various fields in social life. This discussion will
define electronic contracts and electronic com-
munications, exploring whether Al aligns within
these categories.

2.1 The Concept of the
Electronic Contract and its
Relationship with Artificial
Intelligence

To thoroughly understand and elucidate
these concepts, they must be explored in a sys-
tematic manner to enable a detailed analysis
and description.

2. 1. 1 Definition of the

Electronic Contract

The Algerian legislator has taken a keen in-
terest in the electronic contract, enacting the
Electronic Commerce Law to regulate it. Before
delving into the current legislative definition, it
is instructive to reference a prior definition:

11 Ibid.

2. 1.2 Definition of the Electronic
Contract by the Algerian
Legislator:

Article 06 of Law 18-05, as informed by the
legal framework of Law No. 04-02 dated June 23,
2004 (5 Jumada Al-Awwal 1425), which outlines
the rules applicable to commercial practices,
defines the electronic contract as “a contract
concluded remotely, without the physical and
simultaneous presence of its parties, exclusively
using electronic communication technology”

This definition by the Algerian legislator
aligns with other legislations, demonstrating
clarity despite its enactment after pioneer-
ing Arab legislations in this field. It is import-
ant to note that while the electronic contract
is defined, electronic transactions are legally
encompassed within several interrelated leg-
islations, including the Law on Electronic Com-
munications 18-04 and the Law on Electronic
Signing and Authentication No. 15-04, alongside
the aforementioned Electronic Commerce Law.
Thus, understanding the legislative definition
involves navigating through multiple laws due to
their interconnectedness on the same subject.”®

2. 1.3 Definition of Electronic

Communications

In discussing the definition of the electronic
contract, the term “electronic communications”
emerged, which serves as the medium for elec-
tronic contracting. Therefore, it is crucial to de-
fine this term, although no specific law solely
addresses it. The Algerian legislator outlined
electronic communications in Law 18-04, which
sets the general rules related to this domain.™

The definition posits that any process ex-
ecuted through electronic means qualifies as

12 Hizam, F. (2023). The Specificity of the Electronic Sup-
plier’s Liability under Law 18-05 on Electronic Com-
merce. Journal of Legal Studies, 7(1), p. 3.

13 Abdellaoui, K. (2022). Lectures in the Module of Elec-
tronic Transactions Law. Ain Temouchent University —
Faculty of Law, First Year Master in Private Law, p. 4.

14 Law 18-04 dated 24 Sha’ban 1439 corresponding to
May 10, 2018, defines the general rules related to
mail and telecommunications, Official Gazette No. 28,
issued on May 16, 2018.
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electronic communication. The legislator has
delineated various aspects of correspondence,
including the transmission of anything mean-
ingful via electronic methods. This expansive
definition reflects the legislator's intent to
encompass all forms of electronic correspon-
dence under the legal umbrella of “electronic
communications”.

Currently, electronic communications per-
vade all transactions whether civil, commercial,
or administrative, as countries have digitized
their sectors aligned with principles of public
service operation and in response to scientif-
ic advancements amid the ongoing scientific
revolution.®

Prior to the formal regulation by law, vari-
ous laws and decrees had addressed electronic
communications, particularly in the post and
telecommunications sectors. However, the en-
actment of Law 18-04 has provided more explic-
it regulation than before. Its stipulations were
subject to the general rules of proof found in
civil law under articles 323 repeated and 323 re-
peated1, which specify the conditions and rules
of electronic proof®

These do not serve as the standard of proof
in electronic transactions, but the advent of
electronic signatures and certifications has in-
troduced specific controls and conditions due
to the evolution and complexity of electronic
transactions. This necessitated regulatory ad-
justments to protect the electronic consumer,
amending consumer protection and anti-fraud
laws to ensure legal safeguards.

The use of the term “all” by the legislator
is particularly significant as it implies inclusivi-
ty and provides examples on a non-exhaustive
basis. The absence of restrictive phrases such
as “only” or “these forms only” broadens the
scope of what is included.

Additionally, the use of “or” suggests a
choice among various alternatives, reflecting
the diversity and evolution of communication

15 Ibid.

16 Decree 75-58 dated September 26, 1975, containing
the Algerian Civil Code, amended and supplemented.
Barti Publishing, 2016-2017 edition, p. 73.

methods. Traditionally, email was a primary tool
for electronic expression and communication,
but now, several other forms have emerged,
notably social media platforms.

For instance, Skype was once a leader in
communication platforms until the advent of
smartphones equipped with diverse operating
systems that support app downloads changed
the landscape. The Windows system was ini-
tially prevalent in computers and smartphones,
but it was soon overtaken by the Android sys-
tem, which has revolutionized the market and
remains the most widely used system in mobile
devices today, facilitating app downloads from
the Google Play store.

Apple’s proprietary system competes closely
with Android, contributing to a digital and tech-
nological revolution that has seen electronic
communications evolve to become intelligent
and capable of operating independently.”

2.2 The Relationship of
Artificial Intelligence to the
Electronic Contract

Itis crucial to preserve the legal positions of
the parties involved, particularly the electronic
consumer, who receives significant legal pro-
tection. The other party in the contractual rela-
tionship might be a program or a smart appli-
cation equipped with programmed intelligence
to operate autonomously. This aspect will be
explored in more detail later in the discussion.

2.2. 1 The Impact of Artificial

Intelligence on Electronic

Transactions

The scientific development and the inter-
action between artificial intelligence and elec-
tronic contracts underscore several intersecting
points. To comprehend these intersections, it is
essential to define artificial intelligence and elu-
cidate its implications, then explore its effects.

17 Ashir, G., & Allal, G. (2022). The Legal System of the
Electronic Contract in Algerian Legislation. Journal of
Legal and Political Thought, 6(2), pp. 6-7.

Sidi Mohammed Settaoui, Nassima Chikh



(Og)
(@p}

#31, Lgdpgddgéo, 2024

Sidi Mohammed Settaoui, Nassima Chikh

2.2.2 Definition of Artificial

Intelligence

Artificial Intelligence (Al) is a discipline with-

in computer science dedicated to the creation of
computer systems and programs that display in-
telligent behaviors. These systems are designed
to reason and perform effectively on the prob-
lems under study. They possess capabilities such
as understanding various languages and recog-
nizing patterns, among other attributes that en-
able them to function with a level of intelligence
comparable to human intelligence®

Al is also characterized as the theory and

development of computer systems able to per-
form tasks traditionally requiring human intelli-
gence, including visual perception, speech rec-
ognition, and decision-making.”

Characteristics of Al systems include:

e Problem-solving: Al systems do not re-
quire manual initiation by a programmer;
they autonomously start and resolve the
problems or data they encounter.

e The ability to think and perceive: Once
developed and programmed, Al can of-
fer insightful solutions based on its al-
gorithms, enabling it to comprehend its
actions and the outcomes it produces.

e The ability to acquire and apply knowl-
edge: Al systems are continuously en-
hanced with updates that maintain the
digital and scientific standards of the
programs, introducing new iterations
such as the ChatGPT program, which
has evolved through several versions
to its latest, significantly more intelli-
gent version.

e Using old expertise in new contexts:
While programming relies on pre-estab-
lished data, updates and new informa-
tion can be integrated, allowing the pro-
gram to amalgamate old and new data
effectively.?®

18 Ibid.

19 Hizam, F. (2023). The Specificity of the Electronic Sup-
plier’s Liability under Law 18-05 on Electronic Com-
merce. Journal of Legal Studies, 7(1), p. 7.

20 Laroui, Z. (2017). The Electronic Contract and the Con-
tractual Liability Arising from It. Journal of Legal and

2.2.3 The Intersection of

Artificial Intelligence and the

Electronic Contract

Artificial Intelligence (Al) has played a trans-
formative role in the evolution of electronic
contracts, leading to the development of smart
contracts, which are predominantly used in
specific sectors. This discussion will focus spe-
cifically on the smart contract.

2.2.4 Concept of the

Smart Contract

Smart contracts are self-executing contracts
that typically operate without the need for a
mediator. They are implemented through elec-
tronic devices like smartphones, tablets, and
computers via the internet.”

The concept of smart contracts is relatively
recent, and initially, both their definition and
legal regulation were not straightforward. They
have been defined as “contracts between two or
more parties that are programmatically encod-
ed and whose clauses automatically execute
when specified conditions or events occur”.

Smart contracts are self-executing agree-
ments that are established and programmed
within a decentralized distribution network,
the blockchain, to manage the relationship
between the seller and the buyer without any
specific authority’s intervention or oversight
through Al.

Notably, smart contracts are categorized
under electronic contracts as Al has tailored
changes in electronic transactions,? specifical-
ly confining them to areas such as digital cur-
rencies and cryptocurrencies during trading,
as well as the digital exchange and transfer of
funds without the physical presence of individ-
uals in these transactions.

Al has also propelled advancements in elec-
tronic contracts through the upgrading of pro-
grams and applications. There are now Al-pow-
ered programs capable of performing tasks

Political Research, 8(1), p. 13.

21 Feddad, S. A. (2020). Smart Contracts. Al-Salam Jour-
nal for Islamic Economy, 1(1), p. 5.

22 Ibid,p.7.
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traditionally done by humans, such as language
teaching and accounting. These programs inter-
act with users as a professional would with an
electronic consumer, precisely addressing and
fulfilling the individual's requests, and often as-
tonishing them if the Al's performance level is
exceptionally high.?

CONCLUSION

The findings underscore that Al is a social
and legal inevitability encompassing all areas
and sectors, including electronic contracts and
other electronic transactions. It has significant-
ly contributed to the emergence of smart con-
tracts through Al.

However, despite these advancements, elec-
tronic contracts still command a broader legal
framework compared to smart contracts, which

23 Laroui, Z. (2017). The Electronic Contract and the Con-
tractual Liability Arising from It. Journal of Legal and
Political Research, 8(1), p. 14.

largely remain under the purview of program-
mers. The social landscape reveals substantial
interest in electronic contracts and the influ-
ence of Al on them.

Results:

e Artificial intelligence is an inevitable ne-
cessity in electronic transactions.

e The development and expansion of elec-
tronic transactions are being propelled
by artificial intelligence.

e Thereis a growing desire among individ-
uals for access to all means in a smart,
autonomous manner.

Recommendations:

e Mastery of artificial intelligence con-
trols and their activation within socie-
tal contexts.

e Keeping pace with scientific advance-
ments in the domain of electronic trans-
actions and their legal regulations.
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ABSTRACT

This research was based on understanding and managing crimes of
omission is a key strategy for reducing their harmful effects. The research
aim was to analyze the personal and social characteristics of individuals
responsible for crimes committed by inaction in Georgia. The study em-
ployed a mixed-methods approach to explore the psycho-sociological
foundations of inaction and was conducted in two stages. The first stage
discussed the theoretical framework surrounding inaction, while the sec-
ond stage analyzed cases of inaction in Georgia. During the research pro-
cess, significant gaps in public data were identified, highlighting the chal-
lenges of recording and accessing information about these crimes. Despite
these challenges, a strong theoretical and empirical connection was iden-
tified between crimes of omission and the broader context of cultural and
social passivity in developing post-Soviet Georgian society. This connection
underscores the significant impact of the post-Soviet legacy in understand-
ing the legal and psychosocial context of crimes of omission. As a result,
to reduce crimes of omission and increase public involvement, the study
suggests improving the judicial system, promoting legal knowledge, and
encouraging civic activism and initiative within society.

KEYWORDS: Crimes of omission, Cultural factors, Obedience to
authority, Situational factors, Conformity
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INTRODUCTION

The science of psychology is interested
in human behaviour, including the nature of
law-abiding and law-breaking cases. Violation/
crime can be committed either by act or omis-
sion. Of special interest is when a person does
not perform an action despite having a moral or
legal responsibility.

In explaining criminal inaction, we must con-
sider the social nature of humans and the influ-
ence of the environment on our formation. It is
important to understand how moral norms are
formed and how they influence our behaviour
and attitudes. Understanding the psychologi-
cal processes of inactivity helps us to study the
socio-legal system, explain crime by omission,
and plays a crucial role in preventing crime and
ensuring the welfare of society!

Discussion and study of crimes committed
by inaction, in turn, play an important role in
strengthening the accountability of the legal
system, increasing legal awareness, and ensur-
ing justice.? In the process of research, the nu-
ances of justice are identified, and an opportu-
nity is created to avoid the negative social and
legal manifestations of inaction.®> Both on the
specific individual (who was directly harmed)
and on the societal (individual, family, commu-
nity, economic, social, and political) level and,
as a result, on overall well-being.*

Today, in the discourse of Georgian society,
there is no study of the features of crimes com-

1 Rockett, M. J., & Cuddy, A. (Eds.). (2015). Current Opin-
ion in Behavioral Sciences, 3, 147-151. Retrieved from
<http://dx.doi.org/10.1016/j.cobeha.2015.04.006>;
222 Ng, K., Niven, K., & Notelaers, G. (2021). Does by-
stander behavior make a difference? How passive and
active bystanders in the group moderate the effects
of bullying exposure. Journal of Occupational Health
Psychology. Advance online publication. http://dx.doi.
org/10.1037/0cp0000296

2 Ashworth, A., & Horder, J. (2013). Principles of Crimi-
nal Law. Oxford: Oxford University Press.
3 Kukhianidze, L. (2020). Theories about crimes com-

mitted by omission in German criminal law. Academic
Messenger. Grigol Robakidze University.

4 Harvard Frangois-Xavier Bagnoud Center for Health
and Human Rights. (2012). Cost of inaction. Retrieved
from <https://fxb.harvard.edu/cost-inaction/>

mitted by inaction,® accordingly, when analyzing
the relatively low statistics of registered crimes
committed by inaction (from 15 to 25 cases per
year),® there is no basis for the belief that crime
in Georgia is committed only by action. In addi-
tion, the paucity of registered crimes commit-
ted by inaction can be linked to the difficulties
of recording the relevant facts, indicating, on
the one hand, the lack of public legal aware-
ness and, on the other hand, the malfunction-
ing of the relevant agencies.’

When discussing inaction in Georgian soci-
ety, it should be taken into account that as a
result of the collapse of the Soviet Union, Geor-
gian society is undergoing a psychological, so-
cio-legal, and political transformation. At this
time, there is still a change in social, legal, and
political values, norms, and expectations.® In
Georgia, as well as in other post-Soviet coun-
tries, the inaction and passivity of the popula-
tion can be explained by historical and cultural
factors, including distrust of the system, fear
of taking responsibility for results, and learned
passivity/weakness® by situational and contex-
tual factors™ and by not feeling supported.”

5 Kukhianidze, L. (2020). Theories about crimes com-
mitted by omission in German criminal law. Academic
Messenger. Grigol Robakidze University.

6 Ministry of Internal Affairs of Georgia. (2021). Annu-
al report on crime statistics. Retrieved from <https://
info.police.ge/uploads/61cedae67c4le.pdf>

7 Transparency International Georgia. (2019). The state
of corruption and crime reporting in Georgia. Re-
trieved from <transparency.ge>

8 Nodia, G. (2002). The dynamics and sustainability of
the Rose Revolution. Journal of Democracy, 19(1), 15-
19.

9 Tatarko, A. N., & Lebedeva, N. M. (2023). Psycho-
logical adaptation of Russians in post-Soviet coun-
tries: The role of context. Population and Economics,
7(3), Article e107416 <https://doi.org/10.3897/po-
pecon.7.e107416>

10 Ullman, S. E., Geller, N. M., & DeMartini, K. L. (2021).
Understanding bystander intervention in situations of
intimate partner violence: A conceptual model.

11 Albarracin, D., Sunderrajan, A., Dai, W., & White, B.
(2019). The social creation of action and inaction:
From concepts to goals to behaviors. In Advances in
Experimental Social Psychology <https://doi:10.1016/
bs.aesp.2019.04.001>; Wang, C. S., Vadera, A. K., &
Liao, H. (2021). Silence speaks volumes: How aware-
ness of organizational corruption prompts silence
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There is also an opinion that the passivity
and low social responsibility of a citizen who
does not take action, despite having moral and
legal responsibility, is not related to personal
characteristics but to the high level of confor-
mity of the citizen> Conformity, in this case, is
considered in a social context as adjusting one’s
behaviour, attitudes, or beliefs to conform to
the norms of a group or society, which plays a
crucial role in shaping people’s motivation for
action and inaction.®

Understanding the explanatory variables of
said inaction and the interrelationship dynam-
ics of inaction is a necessary prerequisite for
explaining, preventing, and promoting respon-
sible behaviour regarding crimes committed by
inaction.

The purpose of the research was to analyze
the circumstances of crimes committed by in-
action in Georgia, identify the personal and so-
cial characteristics of the persons responsible
for this crime, explain the crimes, and create
recommendations for developing preventive
strategies.

1. METHODS AND MATERIALS

To analyze the circumstances of crimes com-
mitted by omission in Georgia, the research was
conducted in two stages. In the first stage, the
theoretical and empirical framework of human
inaction and crimes committed by inaction was
discussed. In the second stage, the relationship
between the theoretical factors of human inac-
tion identified within the framework of the desk
research and the economic, social, and political
circumstances of the crimes committed by in-

among non-managerial employees.

12 Cordonier, L., Nettles, T., & Rochat, P. (2018). Strong
and strategic conformity understanding by 3 — and
5-year-old children. British Journal of Developmental
Psychology, 36, 438-451.

13 Sorrels, J. P., & Kelley, J. (1984). Conformity by omis-
sion. Personality and Social Psychology Bulletin, 10(2)
<https://doi.org/10.1177/0146167284102017>

14 Zimbardo, P. G. (1971). The power and pathology of
imprisonment. Congressional Record, (Serial No. 15,
October 25, 1971).

action in Georgia and the people convicted of
these crimes was analyzed.

In the first stage of the research, we dis-
cussed the theory of conformity, obedience to
authority, and situational factors and roles. We
also examined the crime of omission and its
determinants, conceptual foundations of vari-
ables, and contextual nuances. By synthesizing
theoretical insights with empirical evidence, the
interaction between personality, social factors,
and legal responsibility for crimes of omission
was analyzed.

In the second stage, the relationship be-
tween the identified factors of inaction and the
circumstances of the crimes committed by in-
action in the Georgian context was analyzed.
Using systematic case study methods, publicly
available decisions in the civil court proceed-
ings system of Georgia® were analyzed. These
documents related to cases of abandonment in
the trial and to allegations of non-assistance.
The selection criteria for these cases were
based on the specificity of the sample and the
unavailability of other alternative samples.

The economic, social, and personal charac-
teristics of the criminal acts were considered
during the study of each case. Data analysis fo-
cused on extracting specific variables related to
personal and social circumstances documented
in the descriptive sections of court decisions.

2. RESULTS AND DISCUSSION
2.1.Desk Research

In the initial stage, the research examined
the theoretical and empirical framework relat-
ed to inaction and crime omissions.

Crime omissions - according to the legisla-
tion of Georgia, crimes can be committed by ac-
tion or inaction. Abandonment, failure to help,
and failure to report a crime are considered
crimes of omission. For all three of them, the
prerequisite for imposing criminal liability is

15 Georgian Courts Proceedings System. Search system
of court verdicts. Retrieved from <https://ecd.court.

ge/Decision>
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the existence of a person’s intention - their un-
derstanding of the situation, when they could,
should have acted and did not act, and as a re-
sult, damage occurred.”®

According to Georgian criminal law, inaction
when there is moral and legal responsibility
for it is punishable. However, public inaction in
Georgia has more social nature and is related
to a mixture of historical, social, economic, and
political factors: the Soviet legacy of control; of-
ten political instability; poverty and unemploy-
ment; economic migration; constant corruption;
weak institutions and cultural emphasis on ac-
ceptance (in the family and community). Addi-
tionally, the education system lacks emphasis
on civic activism and media literacy and pro-
motes learned helplessness and mistrust of civ-
ic institutions.”

There is an opinion (actus reus) that only ac-
tions and not inaction can be a crime; however,
the law recognizes situations when a person’s
inaction should be considered a crime. It usual-
ly refers to cases where someone neglects their
legal and moral responsibility to prevent harm
to others. It is crucial to recognize that an omis-
sion must be considered a contributing factor
to the resulting harm when the individual had
the opportunity to avoid it and did not use it."®

However, it is a challenge to determine
moral and legal responsibilities when a person
must be given a clear duty, and the ability to act
must be established. When considering a per-
son’s legal responsibility, their psychological
and social nature (intention, ability to under-
stand, profession, activity, and relationship with
the victim) should be considered. The degree to
which the causal link between the omission and
the resulting harm is determined whether the

16 Mchedlishvili-Heydrich, K. (2011). Separate forms of
crime detection (Vol. Il, p. 287). Meridian Publishing
House.

17 Bogishvili, D., Osepashvili, I., Gavashelishvili, E., &
Gugushvili, N. (2016). Georgian national identity: Con-
flict and integration. Center for Social Sciences. Pub-
lishing House “Nekeri”. Retrieved from <https://ascn.
ch>

18 Tskitishvili, T. (2020). Review of Merab Turava, Crimi-
nal Law, General Part, Doctrine of Crime (p. 690). Uni-
versity Publishing House.

person is responsible for the inaction. At this
point, the level of awareness and the ability to
realize the person’s responsibility at the time of
the inaction is decisive.”

Theoretical framework - to explain the psy-
chological nature of inaction and crimes com-
mitted by inaction, the research relies on the
theoretical frameworks developed by scientists
Solomon Asch (1951), Stanley Milgram (1963)
and Philip Zimbardo (1971). Among them:

Solomon Asch - Conformity theory attempts
to explain human actions and inactions to gain
acceptance from the group and/or to avoid os-
tracism and exclusion from the group.?®

Stanley Milgram - According to the theory of
obedience to authority, people obey authority
orders even at the cost of harming others. To
understand why a person may be inactive, it is
possible to consider the authority’s responsi-
bility for action and their lack of understanding
of responsibility at a particular moment. At this
point, they may assume that another authority
will intervene if necessary.”

Philip Zimbardo - According to the theory of
Situational Factors and Social Roles, individuals
act in certain situations because of their per-
ceived social roles and environmental influenc-
es. When they have a passive role, and this is
the norm for them, they show less initiative.?

In the context of crimes of omission, inac-
tion is explained by these theories: escape from
social displeasure (Conformity Theory), attribu-
tion of responsibility (Obedience Theory), and
inappropriate situational factors for action (Sit-
uational Factors and Role Theory). The men-
tioned theoretical framework for people’s in-

19 Mchedlishvili-Heydrich, K. (2011). Separate forms of
crime detection (Vol. Il, p. 287). Meridian Publishing
House.

20 Asch, S. E. (1951). Effects of group pressure upon the
modification and distortion of judgments. In H. Guetz-
kow (Ed.), Groups, leadership and men (pp. XX-Xx).
Pittsburgh, PA: Carnegie Press.

21 Milgram, S. (1963). Behavioral study of obedience.
Journal of Abnormal and Social Psychology, 67(4),
371-378 <https://doi.org/10.1037/h0040525>

22 Zimbardo, P. G. (1971). The power and pathology of
imprisonment. Congressional Record (Serial No. 15,
October 25, 1971).
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action in situations where they have moral and
legal responsibility for it.

Factors affecting inaction/omission crime
- Several studies confirm the content of the
considered theoretical framework in practice
by distinguishing the role of social psychology,
legal aspects, and cultural factors in criminal
behavior committed by inaction. For example:

Disorganized environment - When the en-
forcement mechanism of the regulatory frame-
work for the protection of norms is inadequate
or does not exist at all, this may result in inap-
propriate inaction of citizens’ moral and legal
responsibility, considering the inadequacy, un-
timeliness, and infallibility of the punishment;?

Demographic characteristics - A high level
of education is associated with citizen activity,
high employment and achievement rates, and,
as a result, a low level of crime. Conversely, a
low level of education is associated with low
self-efficacy, passivity, and both active and pas-
sive crime.?

Awareness — The level of legal awareness of
a person is related to their implementation of
actions under the conditions of moral and legal
responsibility;? 2

Social factors - refers to: a) social norms
and cultural values about what is right and
wrong for a person. It affects the motivation of
their action and inaction? b) Expectations and
feelings of support refer to services and prac-

23 Greenwatch Uganda. (n.d.). Criminal aspects of envi-
ronmental law. Retrieved from <https://greenwatch.
or.ug/sites/default/files/documents-uploads/Crimi-
nal_aspects_of environmental_law.pdf>

24 Gupta, M., & Sachdeva, P. (2017). Economic, de-
mographic, deterrent variables and crime rate in In-
dia. Goa Institute of Management. Retrieved from
<https://mpra.ub.uni-muenchen.de/80181/>

25 LawTutor. (n.d.). Omissions. LawTutor. Retrieved from
<https://lawtutor.co.uk/articles/omissions-02RI6>

26 Rodrigues, C. M. de O., Almeida, J. P. A., Ferreira,
P. A. D., & Guizzardi, G. (2020). Handling crimes of
omission by reconciling a criminal core ontology with
UFO. Applied Ontology, 15(1), 37-62 <https://doi.
org/10.3233/A0-200223>

27 Axinn, S. (2008). An act of omission. In R. L. Heath (Ed.),
Encyclopedia of Violence, Peace, & Conflict (2nd ed.).
Retrieved from <https://www.sciencedirect.com/sci-
ence/article/abs/pii/B9780123739858001112>

tices in the community. A lack of expectation
and feeling of support can prevent a person
from intervening in a certain situation; c) The
situational environment implies the presence
of others in a specific situation and, if they are
present, their actions and inactions accord-
ing to their attitudes.22? d) Social reservations
establish the rules of behavior at a particular
moment and determine a person’s decision on
action or inaction.*®

Economic factors - The fewer economic
resources a person has, the less chance they
have to act. Research shows that having few-
er resources makes people feel powerless and
pushes them toward inactivity, including com-
mitting a crime by inaction;*" 3

Psychological characteristics — Individuals
may commit crimes by inaction if: a) they do
not have an appropriate upbringing; b) they are
cognitively biased and/or emotionally unsta-
ble/labile; c) they lack the ability to empathize
and/or are anti-social; d) they have mental
health problems.® e) They assign responsibility
to someone else; f) They are afraid of failure; g)
They cannot understand the severity of the sit-
uation and their responsibility; h) The situation
is ambiguous and confusing; i) The situation
puts them under stress.*

28 LawTutor. (n.d.). Omissions. LawTutor. Retrieved from
<https://lawtutor.co.uk/articles/omissions-02RI6>

29 Silva Sanchez, J.-M. (2008). Criminal omissions:
Some relevant distinctions. New Criminal Law Re-
view, 11(3), 452-469 <https://doi.org/10.1525/
nclr.2008.11.3.452>

30 Rodrigues, C. M. de O., Almeida, J. P. A., Ferreira,
P. A. D., & Guizzardi, G. (2020). Handling crimes of
omission by reconciling a criminal core ontology with
UFO. Applied Ontology, 15(1), 37-62 <https://doi.
org/10.3233/A0-200223>

31 LawTutor. (n.d.). Omissions. LawTutor. Retrieved from
<https://lawtutor.co.uk/articles/omissions-02RI6>

32 Rodrigues, C. M. de O., Almeida, J. P. A., Ferreira,
P. A. D., & Guizzardi, G. (2020). Handling crimes of
omission by reconciling a criminal core ontology with
UFO. Applied Ontology, 15(1), 37-62 <https://doi.
org/10.3233/A0-200223>

33 Silva Sanchez, J.-M. (2008). Criminal omissions:
Some relevant distinctions. New Criminal Law Re-
view, 11(3), 452-469 <https://doi.org/10.1525/
nclr.2008.11.3.452>

34 Rodrigues, C. M. de O., Almeida, J. P. A., Ferreira,
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Criminal history — The presence of past crim-
inal experience can result in inactivity because:
a) The sense of justice has decreased, leading
to inaction; b) By being inactive, the person
avoids drawing attention to themselves; c) They
distrust the system and do not want to inter-
vene in a case where they would have to con-
tact the system; d) They have low self-esteem
and a feeling of weakness or uselessness.*

Cultural norms - The cultural attitude to-
wards authority differs in individualistic and
collectivist societies. These differences create
varying cultural norms regarding passivity and
activity when needing help from others.? %

In summary, the desk research provides a
comprehensive overview of the existing the-
oretical and empirical framework of inaction
and crimes committed by inaction. The analy-
sis of Ash, Milgram, and Zimbardo’s theories,
along with empirically proven factors influ-
encing inaction, highlights the importance
of various circumstances in understanding
crimes committed by inaction. These circum-
stances include the social environment, de-
mographic characteristics, legal awareness,
social norms, economic resources, psycho-
logical qualities, criminal history, and cultur-
al norms. The first stage of the research em-
phasized the role of the complex interaction
of individual, social, and situational factors in
determining moral and legal responsibility for
inaction. This stage played an important role
in the second stage of the research, which in-
volved analyzing and explaining crimes com-
mitted by inaction in Georgia.

P. A. D., & Guizzardi, G. (2020). Handling crimes of
omission by reconciling a criminal core ontology with
UFO. Applied Ontology, 15(1), 37-62 <https://doi.
org/10.3233/A0-200223>

35 Ibid.

36 LawTutor. (n.d.). Omissions. LawTutor. Retrieved from
<https://lawtutor.co.uk/articles/omissions-02RI6>

37 Rodrigues, C. M. de O., Almeida, J. P. A., Ferreira,
P. A. D., & Guizzardi, G. (2020). Handling crimes of
omission by reconciling a criminal core ontology with
UFO. Applied Ontology, 15(1), 37-62 <https://doi.
org/10.3233/A0-200223>

2.2. Qualitative Study

In the second stage, the research delved
into the multifaceted landscape of individuals
sentenced for criminal omissions in Georgia, in-
vestigating various dimensions, including their
conformity, to understand their involvement in
criminal inactions.

Only 8 of the decisions made by the courts
of Georgia on the crimes of neglect and failure
to help were found to be publicly available. This
number is less than the small statistical indica-
tor that the National Statistics Office publishes
every year. Additionally, all available cases were
not independent offenses (omission) as a sepa-
rate charge, but in all eight cases, the failure to
stand trial charge was accompanied by a traffic
safety or operating violation case.

Legal Statistics — Although the registered
crimes committed by inaction are small and re-
fer only to the episodes of failing to test during
traffic accidents, the inaction of society in the
case of domestic violence is also noteworthy.
For example, an entire neighborhood may know
someone is abusing a family member but, de-
spite a moral duty to act, not report it. The lack
of charges for such inaction is explained by
the low level of cultural and social responsibil-
ity. This once again confirms the civil passivi-
ty and conformity of the Georgian tendency in
the form of avoiding responsibility or initiative.
This argument is also supported by linguistic
determinism, which can be seen in Georgian
phrases such as: “One is wise in another’s busi-
ness”, “Whatever happens to you, David, take
it all yourself”, and “The fool thought that the
quarrel between husband and wife was right”.
The reluctance of domestic violence victims in
Georgia to acknowledge their victimhood or
seek help contributes to the inaction of others
and can be explained by the theory of obedi-
ence. This circumstance reduces the likelihood
of bystander intervention, as the victim’s refus-
al to report the abuse to the police serves as an
authoritative signal to others not to interfere in
their situation.

Legal and social context - a) The statistics
of registered crimes committed without action



#31, september, 2024

(@)}
(@]

in Georgia are small, and the number of court
decisions available on the mentioned cases is
even smaller. However, this scarcity does not
imply that crimes are not being committed by
inaction. Passive inactivity represents a cul-
tural and social legacy common in post-So-
viet countries.®® Several factors contribute to
this phenomenon. Firstly, the low registration
of crimes committed by inaction (few regis-
tered crimes) can be attributed to limited
awareness—people may not know when and
what type of inaction is considered a crime.
Additionally, weak law enforcement and judi-
cial systems, characterized by corruption or
low capacity to adequately assess blame, may
hinder proper registration. Cultural and social
norms also play a role, as they tend to recog-
nize crimes committed by action more readily
than those committed by inaction. Social pas-
sivity, which avoids social confrontation, fur-
ther prevents accusations from being made.
Moreover, the low funding of relevant agen-
cies often prioritizes other, more straightfor-
ward cases.* Overall, these factors highlight
the challenges in accounting for and provid-
ing public access to similar cases within the
legal system. The fact that the victim died in
all recorded cases can be explained by the
legal system’s focus on recording only those
cases of inaction that have serious conse-
quences. b) Connection with traffic accidents:
It should be noted that all the analyzed cases
of crimes committed by omission in Georgia
were related to traffic safety. This association
underscores the peculiarities and challenges
of Georgia’s legislative practice. Law enforce-
ment agencies may prioritize recording and
investigating traffic violations rather than in-
actions per se. This perspective is reinforced
by the cultural-legal emphasis on road safety

38 Nodia, G. (2002). The dynamics and sustainability of
the Rose Revolution. Journal of Democracy, 19(1), 15-
19.

39 McCarthy, L., Gehlbach, S., Frye, T., & Buckley, N.
(2021). Who reports crime? Citizen engagement with
the police in Russia and Georgia. Europe-Asia Studies,
73(1), 8-35 <https://doi.org/10.1080/09668136.2020.
1851354>

and the existence of statistics on traffic acci-
dents and other related crimes in Georgia. “°
Personal characteristics — a) Alcohol con-
sumption - the analysis showed a potential re-
lationship between alcohol consumption while
driving and the crime of omission. In all cases
of crimes committed by inaction, the fact that
the criminal was in a drunken state is explained
by cultural and social characteristics. Georgia
is a wine country where alcohol consumption
is socially encouraged. Added to this is the low
law awareness of citizens, which is related to
the lack of focus on law enforcement and crime
prevention at the general level; b) Absconding -
in most of the discussed cases, the defendants
absconded from the scene, and only later re-
ported to the police. The fact that all the crim-
inals fled the scene reflects the social nature
of the lack of responsibility, which leads to the
passivity of society. In this case, the perpetra-
tors’ absconding may be due to panic, guilt, or a
desire to avoid legal consequences after an ac-
cident. They may have created a moral conflict
between their actions and duties, which could
not be balanced/understood by the influence
of alcohol, as a result of altered conscious-
ness.” In addition, it is considered as a case of
avoiding legal consequences, fear and/or lack
of understanding of the situation (legal aware-
ness, affect, alcohol, etc.);"? ¢) Repentance and
cooperation: Despite initial attempts to evade
responsibility by hiding, the majority of crimi-
nals eventually repented and cooperated with
the authorities. This behavior may stem from
feelings of guilt or remorse, as well as their
sense of accountability and recognition of the
importance of adhering to societal norms. Their

40 Ross, H. L. (1999). Alcohol and highway safety:
Problems, research approaches, and challenges.
Alcohol Research & Health, 23(1), 4-14 <https://
doi.org/10.1002/1097-4679(199901)55:1+<::AID-
JCLP6>3.0.CO;2-I>

41 Sener, I. N. (2018). Hit-and-run crashes: Evidence from
China. Journal of Safety Research, 64, 83-89 <https://
doi.org/10.1016/j.jsr.2017.12.005>

42 Tyler, T. R. (2006). Why people obey the law. Princ-
eton University Press. Retrieved from <https://press.
princeton.edu/books/paperback/9780691126739/
why-people-obey-the-law>
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eventual return and cooperation underscore
their conformity and desire for social recog-
nition (which is encouraged by law). Research
supports the notion that a perpetrator may be
motivated to confess and cooperate with the
authorities for several reasons. Firstly, there
may be feelings of guilt or remorse. Expecta-
tions of a reduced sentence can also serve as
motivations for returning and/or assisting af-
ter absconding.“*Furthermore, societal legal
and ethical principles, along with expectations
of responsible citizenship, may influence their
remorse, desire to maintain social order, and
sense of meaning.** Repentance of offenders
after absconding may be influenced by societal
norms and cultural values that emphasize the
importance of taking responsibility for one’s ac-
tions and seeking ways to make amends. While
hiding from the scene, individuals may come to
regret their actions and feel compelled to make
amends by confessing and cooperating with the
investigation.”

Cultural and Social Context — The social pas-
sivity observed in Georgia, influenced by his-
torical, social, economic, and political factors,
adversely affects the process of registering, ac-
cusing, and proving crimes committed through
inaction. Cultural norms, along with social pas-
sivity, encourage avoidance of confrontation,
reluctance to intervene, and, in certain instanc-
es, a lack of concern for preventing harm.*

Psycho-Social Features — Demographic and
psychological factors, including gender, age,
place of residence, attitudes, and values, are

43 Bandura, A. (1990). Mechanisms of moral disengage-
ment. Wiley Online Library <https://doi.org/10.1002/
ejsp.2420200106>

44 Cialdini, R. B., & Trost, M. R. (1998). Social influence:
Social norms, conformity and compliance. In D. T. Gil-
bert, S. T. Fiske, & G. Lindsey (Eds.), The handbook of
social psychology (Vol. 2, pp. 151-192). McGraw-Hill.

45 Tangney, J. P. (2015). Shame and guilt in antisocial and
risky behaviors. In APA Handbook of Personality and
Social Psychology, Volume 2: Group Processes (pp.
703-728) <https://doi.org/10.1037/14341.026>

46 Bogishvili, D., Osepashvili, I., Gavashelishvili, E., &
Gugushvili, N. (2016). Georgian national identity:
Conflict and integration. Center for Social Sciences.
Publishing House “Nekeri”. Retrieved from <https://
ascn.ch>

also crucial for analyzing crimes committed
by inaction. Unfortunately, we were unable to
analyze these factors due to the lack of docu-
mentation and the absence of recorded circum-
stances in the available documents.

The theoretical and empirical framework
analyzed in the first and second stages of the
research provides an opportunity to explain hu-
man passivity and inaction. However, the level
of passive behavior and obedience may differ
significantly between developed and develop-
ing countries due to cultural, socio-economic,
and historical factors.”

Additionally, the fact that Georgia current-
ly holds the status of a developing country*®
parallel to the post-Soviet legacy emphasizes
the validity of explaining passivity and inac-
tion in Georgia with social and cultural pre-
conditions.

1. Culturaldimensions-In collectivistic cul-
tures (developing countries) compared
to individualistic cultures, a higher rate
of conformity and obedience exists;*

2. Socio-economic factors - Economic in-
stability and authoritarian rule charac-
teristic of developing countries, which
are related to passivity and inactivity of
citizens;*

3. Historical and Social Context: Historical-
ly, the presence of colonial experiences
also contributes to attitudes towards au-
thority and conformity.>

47 Matsumoto, D., & Juang, L. (2016). Culture and psy-
chology. Cengage Learning.

48 International Monetary Fund. (n.d.). Georgia and the
IMF. Retrieved from <https://www.imf.org/en/Coun-
tries/GEO>

49 Hofstede, G. (2001). Culture’s consequences: Compar-

ing values, behaviors, institutions, and organizations
across nations. Sage Publications.

50 Bond, R., & Smith, P. B. (1996). Culture and confor-
mity: A meta-analysis of studies using Asch’s (1952b,
1956) line judgment task. Psychological Bulletin,
119(1), 111-137.

51 Moghaddam, F. M., Taylor, D. M., & Wright, S. C.
(1993). Social psychology in cross-cultural perspective.
W.H. Freeman.
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3. FINDINGS

Based on the theories of Ash, Milgram, and
Zimbardo, the research analyzed the circum-
stances of crimes committed by inaction in
Georgia to identify the personal and social char-
acteristics of the perpetrators and formulate
recommendations for preventive strategies.

From the perspective of Ash, Milgram, and
Zimbardo's theories, analyzing the circumstanc-
es of crimes committed by inaction in Georgia
highlighted the personal and social character-
istics of the perpetrators.

The results indicate a significant influence
of the social context on crimes of omission
in Georgia. According to Ash’s studies of con-
formity, individuals may refrain from acting
due to social pressure or a desire to conform
to perceived societal norms, leading to social
passivity and inaction despite their obliga-
tions. Milgram’s obedience experiments also
illuminate the power of authority to influence
human behavior. In cases where individuals
act regardless of moral or legal responsibility,
obedience to authority can be a critical factor.
Offenders may see themselves as subordinate
to authority figures, such as the law enforce-
ment system, and therefore refrain from act-
ing without clear guidance. Finally, Zimbar-
do’s Stanford Prison Experiment highlights
the impact of situational factors on behavior,
and the analyzed data reveal how situation-
al factors, such as intoxication, can influence
decisions regarding inaction.

The research’s novelty lies in its holistic
examination of the relationship between eco-
nomic, social, and psychological circumstanc-
es and crimes committed by inaction. Through
theoretical analysis and empirical research, the
paper contributes to understanding crimes of
omission in Georgia and offers valuable insights
for policymakers, legal practitioners, and schol-
ars in the field of crime prevention.

CONCLUSION

Research on crimes of omission in Georgia
emphasizes the complex interrelationship of
cultural, social, and legal factors that lead to
such crimes. Specifically, the cultural legacies
of post-Soviet societies, such as alcohol con-
sumption and a low sense of responsibility, and
the social and cultural features of Georgia as
a developing country foster an environment
where passive inaction is normalized. This so-
cial passivity is further reinforced by Georgian
linguistic determinism and collective behavior
patterns that reduce the likelihood of taking ac-
tion to reduce harm to others.

This complicates the criminogenic situation,
reduces the legal and social response to such
crimes, and negatively impacts civil well-being.
To overcome civil passivity in the country and
ensure social and legal well-being, the research
suggests issuing recommendations. In partic-
ular, it is recommended to ensure a response
to inaction by improving the existing litigation
system and, in parallel, raising public legal
awareness and culturally encouraging civic re-
sponsibility and involvement in society.

Study Limitations and Future

Research Interests:

Firstly, the study's limitations include the
sample size and the insufficient amount of an-
alyzed data. Secondly, the reliability and valid-
ity of the analysis of the collected data can be
questioned due to the incomplete content of
the decisions considered. As a result, the study
did not consider contextual factors such as cul-
tural norms and socio-economic differences,
limiting the findings' generalizability.

Therefore, future research interests include
studying the peculiarities of proceedings of
crimes committed by omission and researching
circumstances that were not possible to explore
within the scope of the present study.
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ABSTRACT

Even though the Convention on the Elimination of All Forms of Dis-
crimination Against Women is the first international document that guar-
antees all rights for women in all areas of life and ensures all effective
means to eliminate discrimination against them, the latter has come with
a set of positive and negative effects on the Arab Islamic family and the
Algerian family.

After Algeria ratified the CEDAW convention to eliminate all forms of
discrimination againstwomen and uphold the principle of equalitybe-
tweenwomen and men, the family legislator found itself amending nu-
merous legal provisions in line with the principles of the Committee on
the Elimination of Discrimination against Women. This resulted in grant-
ing mature women the right to conclude their marriage contracts them-
selves, making their consent in the marriage contract equal to that of
men. Additionally, it imposed restrictions on men’s right to polygamy as
a safeguard for women while also bolstering their position in terminating
marital relationships by granting them the right to seek divorce through
khula and granting them guardianship rights.
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INTRODUCTION

Women'’s rights are considered a priority for
the international community.

This concern has been manifested through
convening conferences and seminars and es-
tablishing several international organizations to
achieve a global system to protect these rights.

This has led to multiple conventions that
obligate all United Nations member states to
sign and implement their provisions without
considering their suitability and compatibility
with the principles and needs of countries. One
of these conventions is the CEDAW convention.

The CEDAW convention has sparked an in-
tense debate because it is the most daring
convention to address the issue of women'’s
rights and family rights, especially with unpar-
alleled candor.

It aimed for equality in rights and duties as
commonly practised in previous declarations,
but it did not confine itself to a declarative na-
ture; rather, it surpassed it to become manda-
tory. It stipulated the establishment of a United
Nations committee known as the Committee on
the Elimination of Discrimination against Wom-
en, tasked with monitoring women'’s issues, car-
ing for their rights globally, and monitoring the
extent to which countries comply with the con-
vention’s provisions.

Since women'’s rights are of interest to the
Algerian state, as they are to other countries,
it sought to join this convention to empower
women and align with the international system.
It also sought to adapt domestic legislation in
accordance with the provisions of this conven-
tion. Among these adaptations was the amend-
ment and supplementation of laws, including
the Family Law, which is the most important law
concerning women rights. The recent amend-
ments included several articles that entrenched
gender equality in marriage and divorce mat-
ters, influenced by international agreements.
This was influenced by a report from the Com-
mittee on the Elimination of Discrimination
against Women on January 27, 1999, which ex-
pressed deep concern that “the Family Law still

contains many discriminatory provisions that
deprive women of fundamental rights such as
free consent to marriage”!

Based on the preceding, while the CEDAW con-
vention constitutes a positive step towards ad-
vancing women'’s rights worldwide, the question
arises: What are its prominent impacts on fami-
ly legislation in promoting women’s rights when
amending the Algerian Family Code? We address
this issue by examining the reflections of the CE-
DAW convention on the legal status of women in
marriage matters as a first point, followed by pre-
senting its legal status in matters of marriage dis-
solution in compliance with the provisions of the
CEDAW convention as a second point.

1. THE IMPACT OF THE CEDAW
CONVENTION ON THE LEGAL
STATUS OF WOMEN IN
MARRIAGE CONTRACTS

The Convention on the Elimination of All
Forms of Discrimination Against Women, issued in
1979 and ratified by Algeria in 1996 with certain
reservations, is regarded as a significant achieve-
ment of the international community in protect-
ing women'’s rights and ensuring their quality with
men. Among the issues addressed by this conven-
tion concerning women's rights during the conclu-
sion of marriage contracts and its codification in
Algerian family law is the women'’s right to freely
choose their spouse and enter into marriage con-
tracts, as well as their right to impose conditions
on the spouse in the marriage contract.

1.1. The right of women to
enter into marriage contracts

The CEDAW convention advocates for wom-
en’s freedom to choose their spouse and pro-
hibits the conclusion of marriage contracts

1 The Algerian Family Code. (2005). Offial Gazette, Issue
15, 1 <https://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: August 12,
2024).
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without their full and voluntary consent, as out-
lined in Article 16, the first paragraph. It urges
member states to take appropriate measures
to eradicate discrimination against women in
all matters related to marriage and family re-
lations, ensuring specifically the equal right of
men and women to freely choose their spouse
and enter into marriage contracts.?

The Algerian legislator also stressed the wom-
an’s consent to marriage contracts and her right
to choose her husband freely. This document is
evident in the requirement of several single pil-
lars of the combined knot,* even in Islamic law,
where it is considered one of its pillars.

Therefore, the Algerian legislator has grant-
ed women the right to choose a suitable spouse
with whom they wish to build a private mari-
tal life, considering that the family is the fun-
damental nucleus in shaping society. However,
the question remains: Has the legislator left
this right unrestricted ?

1.1.1. Women's right to

choose a spouse

Referring to the Algerian Family Law, we find
that it acknowledges women'’s right to enter into
marriage contracts with their consent, without
coercion. Article 4 defines marriage as “a con-
tract of consent between a man and a woman”}
while Article 10 states that consent is manifest-
ed by a positive expression from one party and
acceptance by the other party in words implying
the meaning of marriage according to Islamic law.
Similarly, Article 9 asserts that consent is the sole
pillar of the marriage contract, thereby equalizing
the rights of men and women in this regard.®

The right to consent gives rise to another
right, namely the woman'’s right to choose her

2 Convention on the Elimination of All Forms of Discrim-
ination against Women. (1979). <https://www.ohchr.
org/sites/default/files/cedaw.pdf> (Last accessed: Au-
gust 11, 2024).

3 The Algerian Family Code. (2005). Offial Gazette, Issue
15, 1 <https://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: August 12,

2024).
4 Ibid.
5 Ibid.

spouse, as outlined in Article 16, paragraph 4 of
the Convention on the Elimination of All Forms
of Discrimination Against Women. The Conven-
tion advocates for equality between women
and men in all matters concerning marriage,
including selecting a spouse by the woman'’s
full volition. This is known as the principle of
“the sovereignty of will” in contracts, where
contracts are established based on the will of
both parties.

All international treaties have emphasized
the right to choose a spouse, leaving it unre-
stricted, thus disregarding religious, racial, and
even environmental beliefs of the women'’s
surroundings. This may be attributed to the
hardships women have faced in some societies,
such as being forced into marriage for the sake
of financial gain obtained by the father or being
inherited to another person after the death of
their spouses.®

As for the Family Code, it recognizes the
women'’s right to choose their spouses when
entering into marriage without imposing any
conditions on this right. It uses the term “con-
sent” without distinguishing between women
and men. However, upon examining this law, we
find that it includes several provisions that may
restrict this choice, such as the requirement
for the presence of the guardian on the day of
concluding the marriage contract, the issue of
a Muslim woman marrying a non-Muslim, and
various impediments to marriage. All of these
provisions are derived from Islamic law.

Additionally, in Article 222, the legislator
states that the provisions of Islamic law shall
apply without specific provisions in the Family
Code. Furthermore, in Article 24 of the Family
Code, the legislator mentions absolute imped-
iments to marriage, including kinship, affinity,
and breastfeeding, which restrict women'’s free-

6 Aissawi, A. N. (2015). Rights of Married Women under
International Conventions and Algerian Family Law.
PhD thesis in Private Law, University of Tlemcen, Alge-
ria, p. 32.

7 The Algerian Family Code. (2005). Offial gazette, Issue
15, 1 <https://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: August 12,
2024).
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dom to choose their spouses. This restriction
is not uncommon in societies because kinship
holds significance and cannot be disregard-
ed by women.

When exercising their right to choose their
spouses, women can select their partners based
on the qualities they desire in a life partner. The
character and uprightness in their religion and
their chivalry are among the most important
attributes that women value. For any virtue in
a man holds no value if devoid of religion and
good character.?

For women'’s freedom in choosing their life
partner to be complete, their consent must be
valid. It is considered in valid if the woman lacks
the legal capacity or is incompetent. Hence, a
relationship between consent in marriage con-
tracts and the legal age for marriage begins.’

Article 7 of the Family Code™ states that the
legal capacity of both men and women is at-
tained at 19. Therefore, the Algerian legislator
has set the legal age for marriage at 19 for both
spouses. However, there is an exception to this
requirement, allowing minors who have not
reached this age to marry with the judge’s au-
thorization, considering necessity and interest.

The Algerian legislator was criticised for not
specifying the minimum age for marriage and
leaving the matter unrestricted. However, it is
commendable that the judge is required to en-
sure the ability of both parties to marry, wheth-
er it be financial, mental, or physiological, in-
cluding considerations of physical maturity or
puberty as dictated by Islamic law.

Dr ChawarlJilali's opinion on this matter
states: “The interests of the parties themselves
and society dictate that minors should not be
granted the right to marry until they reach a cer-
tain age at which their physical ability to bear

8 [8] Aissawi, A. N. (2015). The aforementioned refer-
ence, p. 32.

9 [9] Daoudi, A. K. (2012). Family Provisions between
Islamic Jurisprudence and Family Code. Dar Al-Basa’ir,
Algeria, p. 28.

10 [10] The Algerian Family Code. (2005). Offial Gazette,
Issue 15, 1 <https://www.joradp.dz/FTP/JO-ARA-
BE/2005/A2005015.pdf?znjo=15> (Last accessed: Au-
gust 12, 2024).

the consequences of marriage is confirmed.
Theyshouldalsopossess a sufficient level of
discernment to understand the outcomes and
consequences of what lies ahead. To achieve
these objectives, the legislators should set the
minimum age for girls at sixteen years and for
boys at eighteen years. Marriageshouldbepro-
hibitedregardless of the interest or necessity if
the age at the time of the contract is below that
threshold."

Making marriage authorization the respon-
sibility of the judge serves as legal protection
for underage women to prevent them from be-
ing coerced into marriage without their con-
sent. The judge ensures her full consent to the
person she is about to marry, laying the foun-
dation for the family, which is essential for so-
cietal formation.

After a woman freely chooses her spouse
without any external pressure, she faces anoth-
erissue related to concluding the marriage con-
tract: does the woman have the right to initiate
her marriage contract as one of the parties? To
what extent has family law legislator enshrined
this right for her ?

1.1.2. The women's right to

conclude a marriage contract

International conventions stipulate wom-
en’s right to contract their marriage inde-
pendently without requiring a guardian’s ap-
proval for the marriage contract. Article 16 of
the Universal Declaration of Human Rights as-
serts equality between men and women in the
right to marry. This means that just as men have
the right to enter into marriage contracts inde-
pendently, without any restriction, women also
have the same freedom and level of enjoyment
of this right.

As affirmed by the Convention on the Elim-
ination of All Forms of Discrimination Against
Women, women are equal to men in matters

11 [11] Chouar, D. (1999). Age of Marriage between Con-
sent and Sanction in Algerian Family Law. Legal Jour-
nal of Legal, Economic, and Political Sciences, Faculty
of Law and Administrative Sciences, Ben Aknoun, Uni-
versity of Algiers, No. 2, p. 79.
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concerning marriage. Since men can mar-
ry without needing another person, such as a
guardian, women should also be able to marry
without any requirement. However, the recent
amendment to the family law has regressed on
the issue of guardianship through Article 11,2
which states: “An adult woman may marry in
the presence of her guardian, who may be her
father, a relative, or any person of her choice.
Without prejudice to the provisions of Article
7 of this law, the guardianship of minors’ mar-
riages is undertaken by their guardians, who
are the father, closest relatives, or a judge for
those who have no guardian.”

The text of the article indicates that the Al-
gerian legislator distinguished between women
who have reached the age of maturity and grant-
ed them the right to marry directly while pre-
serving the role of the guardian in the marriage
of minors. This attempts to embody the prin-
ciple of equality between women and men as
stipulated in the Convention on the Elimination
of All Forms of Discrimination Against Women.

Indeed, the legislator in this article does not
explicitly grant mature, rational women the right
to enter into marriage contracts independently
but instead uses implicit language by changing
the wording of Article 11 of the Family Law from
“the guardian undertakes marriage..” to “the
mature woman contracts...”. This leads to con-
tradiction and ambiguity in Articles 9 and 3 of
the Family Code, as the guardian’s role becomes
merely formal and secondary since he cannot
force his ward to marry in all cases. The wording
of Article 11 explicitly states “presence” rather
than “approval”* meaning that the woman her-
self enters into the marriage contract, and the
presence of the father suffices without requiring
his consent. If he attends but does not consent,
it does not affect the marriage contract. The

12 The Algerian Family Code. (2005). Offial gazette, Issue
15, 1 <https://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: August 12,
2024).

13 Hamidou, Z. (2011). Some Newly Established Wom-
en’s Rights. Journal of Legal Sciences, Faculty of Law
and Political Science, University of Abu Bakr Belkaid
Tlemcen, Algeria, No. 12, p. 77.

right granted to mature women through this ar-
ticle is the choice of their guardian or someone
else, leaving it open-ended. Here, we wonder if
she can choose someone outside her family.

So, the family legislator entrenched the
women'’s right to personally conclude and ini-
tiate their marriage contract and be satisfied
with the guardian’s presence at the contract.
Thus, guardianship in the marriage contract has
become a mere formality, devoid of substance,
as it does not require them to bring a specif-
ic guardian to the contract, granting them the
freedom to choose the guardian. As a result, the
guardian now has the same role as a witness, as
both must attend the contract session. Con-
sequently, the mature woman bears alone the
responsibility for initiating the marriage of her
own full volition without facing any pressure
from the guardian because his consent or lack
thereof does not affect the marriage contract.”

From here, the legislator allowing the ma-
ture woman to initiate her marriage does not
apply to the minor woman who has been grant-
ed judicial authorization to marry. Does the
guardian have the right to force her to accept
someone she does not agree with?

The family legislator has allowed the minor
woman who has not reached the age of 19 to
marry before that age for reasons dictated by
the girl's best interests, as outlined in Article 7
of the Family Law, which says: “The judge may
authorize marriage before that age for the sake
of necessity or urgency, provided that the par-
ties are proven capable of marriage...”

Yet, the legislator in this case has made
her marriage conditional firstly on judicial au-
thorization, which is obtained by the guardian
submitting a request to the judge to obtain it.
Secondly, it is stipulated that her guardian is
the one who oversees her marriage, as stated
in Article 11/2 of the Family Law: “Without prej-
udice to the provisions of Article 7 of this law,
the guardians undertake the marriage of mi-

14 Daoudi, A. K. The aforementioned reference, p. 112.

15 Ibn, R. (1995). Bidayat Al-Mujtahidwa Nihayat
Al-Mugtasid. Al-Nadjah Book, Dar Al-Salam for Print-
ing, Publishing, and Distribution, Cairo, No. 1, p. 6.
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nors, who are their fathers, close relatives, or
the judge for those who have no guardian”.

The Algerian legislator has maintained guard-
ianship as a condition for concluding a marriage
contract for minors, unlike for adult women. This
is because minors do not possess full autonomy
in deciding to marry,® and the guardian is respon-
sible for protecting them from being deceived or
coerced by a man they intend to marry. However,
the Algerian legislator did not give the guardian
absolute authority to conclude a marriage con-
tract for the minor, Article 13 of the Family Law
states:” “The guardian, whether a father or anoth-
er, may not force the minor under his guardian-
ship to marry, nor may he marry her without her
consent.” Thus, Algerian law grants the guardian,
in the case of minors, the right to choose, shift-
ing from a position of coercion to one of consent.
Therefore, the guardian cannot compel the minor
under their guardianship to marry someone she
does not wish to marry. This ensures that the mi-
nor is not forced or coerced into marriage by her
guardian and that her marriage contract is based
on her own will and desires.®

1.2. The women'’s right
to stipulate conditions in
marriage contract

The issue of stipulation is one of the most
important rights provided by the Algerian leg-
islator for the benefit of the spouses, avoiding
marital problems in the future and establish-
ing understanding. In fact, no explicit provision
in international agreements speaks directly to
the right of spouses to set conditions when
concluding a marriage contract. Referring to

16 Abu Zahra, M. (2005). Personal Status. Dar Al-Fikr, Cai-
ro, Egypt, p. 107.

17 The Algerian Family Code. (2005). Offial gazette, Issue
15, 1 <https://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: August 12,
2024).

18 Ben Oumr, M. S. (2016). Gender Equality in Marriage
Contract in Family Law and International Conventions.
Ph.D. thesis in Private Law, University of Tlemcen, Al-
geria, p. 165.

Article 19 regarding stipulation in the marriage
contract, we find that the Algerian legislator has
allowed for stipulation in the marriage contract
or a subsequent official contract. Additionally,
two fundamental conditions were specified,
particularly the condition of monogamy and the
condition of the woman not working.

If we compare this text with its predecessor
in the law before the amendment, where the
legislator did not specify the important condi-
tions and left them general by stating that the
spouses can stipulate in the marriage contract
all conditions they see fit as long as they do not
conflict with this law, it can be implicitly under-
stood that the legislator mentioned the condi-
tion of women’s employment influenced by Arti-
cle 11 of the Convention on the Elimination of All
Forms of Discrimination Against Women, which
states: “States Parties shall take all appropriate
measures to eliminate discrimination against
women in the field of employment to ensure,
based on equality between men and women,
the same rights, in particular the right to work
as an inalienable right of all human beings”.

This amendment was made to promote family
unity and harmony and to preserve society in line
with all decisions, declarations, agreements, and
recommendations issued by the United Nations
and specialized agencies, particularly in compli-
ance with the Convention on the Elimination of All
Forms of Discrimination Against Women.”

2. THE IMPACT OF THE
CEDAW CONVENTION ON THE
EVOLUTION OF WOMEN'S
STATUS IN MATTERS OF
MARITAL DISSOLUTION

The family legislator has granted women the
right to dissolve the marital bond through di-
vorce and khula, influenced by the Convention

19 Ahmad Waseem, H. A. D. (2011). International Con-
ventions on Special Human Rights, Children’s Rights,
Women’s Rights, Refugee Rights, Workers’ Rights,
Rights of Persons with Disabilities, Prisoners’ Rights.
Halabi Human Rights Publications, Lebanon, p. 89.
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on the Elimination of All Forms of Discrimina-
tion Against Women, which considers equality
between women and men as the general prin-
ciple governing all its provisions. Consequently,
Algerian familylawrecognizes a woman’s right
to divorce and khulaon par with the man’s right
to dissolve the marital bond. Not stoppingth-
ere, the legislator also added another right for
women, whichis the right to guardianship over
herchildrenwho are underhercustody.

2.1. Enshrinement of the
principle of equality for
women in the rights of
divorce and khula

The Algerian legislator granted the spouse
the right to request divorce at any time he wish-
es without restricting his request because mar-
ital authority is in his hands. Conversely, the
woman was granted the right to dissolve the
marital bond by filing for divorce and khula due
to the harm inflicted upon her by her spouse,
thus embodying the principle of gender equal-
ity. To what extent did the legislator equalize
them in matters of marital dissolution ?

2.1.1. Divorce as a right

for women in dissolving the

marital bond

By “divorce” it is meant to terminate the mar-
ital relationship by a court ruling based on the
wife's request for a matter stipulated by law and
according to Article 53% of the old Algerian Fami-
ly Code. The specified cases include the spouse’s
failure to provide for his wife, following a court
order mandating it; defects that prevent the mar-
riage’s purpose from being fulfilled; the spouse’s
desertion of his wife in bed for a period of four
months; a sentence of dishonorable punishment
restricting the spouse’s freedom for more than a
year; absence for more than a year, in addition to

20 The Algerian Family Code. (2005). Offial gazette, Issue
15, 1 <https://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: August 12,
2024).

committing an immoral act. Upon amending the
Family Law by Order 05/02, the legislator added
three other cases: continuous discord between
the spouses, violation of agreed-upon conditions
in the contract, and violation of the provisions of
Article 08 related to polygamy.”'

The legislator added these three reasons
because they were influenced by the text of
Article 16 of the Convention on the Elimination
of All Forms of Discrimination against Women,
which states that women should have the same
rights as men regarding the dissolution of mar-
riage contracts. In line with this article and har-
mony with the Algerian Family Code, the Algeri-
an legislator amended the provisions allowing
women the right to dissolve the marital bond
by expanding the grounds for divorce to enable
women to alleviate harm inflicted upon them.?

2.1.2. The woman’'s right to

khula embodies the principle of

gender equality

Article 542 of the Family Law states: “The
wife may, without the spouse’s consent, initi-
ate judicial separation in exchange for financial
compensation.

If the spouses do not agree on the financial
compensation for khula, the judge shall rule
based on not exceeding the value of customary
dowry at the time of the ruling.”

Thus, when amending this article, the legis-
lator added the phrase “without the consent of
her spouse,” meaning that the wife has the right
to initiate khula without her spouse’s consent
and has complete freedom to do so without any
reason. Previously, obtaining the spouse’s con-
sent was necessary for a khula ruling,? which

21 Ibid.

22 Ayssat, E. Y. (2003). Divorce by Request of the Wife
in Algerian Family Law Supported by Judicial ljtihad of
the Supreme Court. Master’s thesis in Law, Contracts
and Liability Department, Faculty of Law, Algeria, p. 10
and following.

23 The Algerian Family Code. (2005). Offial gazette, Issue
15, 1 <https://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: August 12,
2024).

24 Ben Sghi, M. (2014). Impact of Amending Family Law
05-02 on the Legal Status of Women. University of
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often allowed the spouse to pressure the wife
to agree to a higher compensation for khula, es-
pecially with the decline in religious influence.

Therefore, the legislator may also have been
influenced by the text of Article 16, paragraph 1,
of the aforementioned Convention on the Elim-
ination of All Forms of Discrimination against
Women. This means that the right to divorce
granted by the legislator to the spouse in Arti-
cle 48 of this code directly corresponds to khula
for the wife. On the one hand, khula, as provid-
ed for in Islamic law before international agree-
ments, is permissible and legitimate because it
helps alleviate harm and damage to the wom-
an and compensates the spouse for the conse-
quences of separation.

2.2. The woman’s right
to guardianship over her
nurtured child

The Convention on the Elimination of All
Forms of Discrimination against Women equal-
izes parental rights between fathers and moth-
ers in guardianship over their children and all
matters related to them, as stated in Article 16,
paragraph (d) of the Convention for the Elim-
ination of All Forms of Discrimination against
Women for the year 1979.

As for the Algerian legislator regarding
guardianship, Article 87 of the Family Code® stip-
ulates that guardianship over minors belongs to
the father. In the event of his death, the mother
assumes guardianship by law. If the father is ab-
sent or incapacitated, the mother takes over ur-
gent matters concerning the children. In divorce
cases, the judge grants guardianship to the par-
ent awarded custody of the children.

Through this article, it becomes evident that
the Algerian legislator has granted women guard-
ianship rights over their minor children in the

Khenchela, No. 1, p. 109.

25 The Algerian Family Code. (2005). Offial gazette, Issue
15, 1 <https://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: August 12,
2024).

absence of the father or in cases of separation
where custody is awarded to the mother. This em-
bodies the principle of equality between men and
women regarding rights and responsibilities to-
wards their children. This change was influenced
by the CEDAW convention on the one hand and,
on the other hand, due to the neglect sometimes
experienced by children from their fathers after
separation, leading to administrative difficulties
for the nurtured child with their mother.

CONCLUSION

Despite the Convention on the Elimination
of All Forms of Discrimination Against Women
being the first international document to ensure
all rights for women in all areas of life and also
guaranteeing all effective ways to eliminate dis-
crimination against them, it has brought about
both positive and negative impacts on Arab-Is-
lamic and Algerian families. The Convention
aims to establish absolute equality between
men and women in all areas. At the same time,
Islamic law recognizes the natural differences
between men and women, assigned by the Cre-
ator, and distinguishes the roles and responsi-
bilities of each in life. These differences are not
considered discrimination but complementary
factors that help each fulfill their role compre-
hensively to complement the other.

The Algerian legislator attempted to reconcile
Islamic and international references in the Family
Code, oscillating between equality between men
and women and protecting women, whether at
the conclusion of marriage, during marriage, or in
the dissolution of marital relationships.

Consequently, women were granted several
rights, such as the right to choose a spouse, the
right to conditions, and the right to dissolve the
marital bond at her sole discretion. However,
women have not achieved this advancement
effectively, and there are still many loopholes
that prevent the realization of the desired goals
of the Family Code.

Recommended proposals for developing
and enhancing the status of womenincludes:
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e Activating the judiciary's role in family

matters by adding new legal provisions,
whether in family law or civil and ad-
ministrative procedures law, to provide
greater protection for women before the
judiciary;

Returning the role of the guardian in
marriage to its position before the
amendment for adult women because
their presence is a protection for women

and not a diminishment of their will in
marriage or an underestimation of their
ability to determine their fate, as some
may think;

Abolishing Article 6 of the Family Code,
which recognizes customary marriage,
and Article 22 of the same code, which
allows its registration, to protect wom-
en from the risks of customary marriage
and its potential consequences.
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ABSTRACT

Artificial intelligence has recently become one of the hot topics in
scientific and professional circles of various fields. Current technolog-
ical processes in the world have significantly increased the use of dig-
ital technologies in practically all fields. Over the past century, several
researchers and mathematicians have been developing the idea that
computing machines can not only perform typical technical tasks but
also learn to think and perform individual tasks accordingly, like hu-
mans. This idea has developed over time, and nowadays, the main topic
among scientists, researchers, and practitioners worldwide is artificial
intelligence and the tasks it can perform. Artificial intelligence is already
actively used in various fields of public activity and many professions,
and there is still talk that many professions can be replaced by artificial
intelligence in the future. In this regard, using artificial intelligence in
jurisprudence is particularly important and controversial. Based on the
relevance of the mentioned issue, this article is dedicated to the use of
artificial intelligence in the field of criminal proceedings and investiga-
tions. The article discusses the origin and development of artificial intel-
ligence and its primary role in criminal proceedings and investigations.
In the work, special attention is paid to the experience of different coun-
tries. The paper also analyzes court decisions of precedent importance
in this regard. The paper also contains the main challenges of using ar-
tificial intelligence in criminal justice and investigation.
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INTRODUCTION

Nowadays, artificial intelligence and its role
in various fields is one of the most relevant
issues, and advice is given in almost all direc-
tions. With the development of technologies, it
becomes increasingly important to set complex
and large-scale tasks for artificial intelligence.

The issue has become particularly relevant in
recent years. Various technologies based on arti-
ficial intelligence are improving more and more.
In scientific and professional circles, the opinion
is often heard that in a fairly short period, peo-
ple will be replaced by the so-called Thinking
Machines, and many scientists even express the
opinion that many professions will no longer ex-
ist. Obviously, this will not be the first time for
humanity; the history of human existence testi-
fies that many professions have been replaced
by technological progress, which is not strange.
However, replacing a judge with a thinking ma-
chine is still strange. Many works can be found on
the use of artificial intelligence in law. Still, this
time, based on the issue’s relevance, our goal is
to study in what part artificial intelligence can be
used in criminal proceedings and investigations.
To achieve this goal, the essence of artificial in-
telligence will be studied within the framework of
the research, its capabilities, the area of its use,
the existing practice of use, the approaches of dif-
ferent countries will be analyzed, and the author’s
position on the following issues will be presented
at the end of the paper:

e Main challenges and weaknesses of using
artificial intelligence in criminal litigation
and investigation;

e The current area of use of artificial intelli-
gence in criminal proceedings and investi-
gation and the perspective of its further use.

1. THE HISTORY OF CREATION
AND DEVELOPMENT OF
ARITIFICAL INTELIGENCE

A few people are considered to be the
founders of artificial intelligence itself. First of

all, Alan Turing’s contribution is noteworthy in
this regard. He is often referred to as the father
of artificial intelligence. Turing’s 1950 scientific
work “Computing Machine and Intelligence” is
noteworthy in this regard. The paper present-
ed the concept of a computing machine with
human intelligence. Turing’s thinking laid the
foundation for further development of artificial
intelligence - i.e. To create a computing ma-
chine that thinks like a human. Later, the topic
was developed by John McCarthy, a professor of
mathematics, who used the term “artificial in-
telligence” in 1956. It was under his organization
that the Darthmuz conference was organized in
1956, where the phenomenon known to us today
was called artificial intelligence, and this practi-
cally laid the foundation for the development of
this great direction, thus artificial intelligence
even became a separate discipline.? McCarthy
co-founded the MIT Al LAB with Marvin Minks,
and in the fields of robotics and cognitive psy-
chology, Minks made virtually inestimable con-
tributions to the development of artificial intel-
ligence.® Later, Herbert Simon and Allen Newell
developed early artificial intelligence programs
that were focused on solving human problems.
This laid the foundation for the “thinking” of ar-
tificial intelligence, according to how it would
be possible to use human cognitive skills for a
computing machine.* Arthur Samuel, who creat-
ed one of the first self-learning programs in the
fifties of the last century, proved that a com-
puter can learn from experience.” The analysis
of modernity reveals that in the development
of artificial intelligence, Geoffrey Hinton, Joshua

1 Turing, A. M. (1950). Computing machinery and intel-
ligence. Mind, Volume LIX, Issue 236, pp. 433-460.
Moor, J. (2006). The Dartmouth College Artificial Intel-
ligence Conference: The Next Fifty Years. Al Magazine,
Volume 27, pp. 87-91.

3 Dormehl, L. (2017). Thinking Machines. USA, New
York, TarcherPerigee, pp. 9-10.
Gugerty, L. (2006). Newell and Simon’s Logic Theorist:
Historical Background and Impact on Cognitive Mod-
eling. Proceedings of the Human Factors and Ergo-
nomics Society Annual Meeting, 50(9), pp. 880-884.

5 Samuel, A. (1992). Arthur Samuel: Pioneer in machine
learning. BM Journal of Research and Development,
36(3), pp. 329-33.
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Bengio and lan Lekun have also made special
contributions, and that's why Hinton is called
the godfather of artificial intelligence.

In addition to science and researchers, orga-
nizations have made the greatest contribution
to the development of artificial intelligence.
Thanks to an IBM project and artificial intelli-
gence, in 1997, chess champion Garry Kasparov
was defeated by artificial intelligence, proving
that it can be used in strategy games.” Google
DeepMindm did a similar project with Go World
Champion Lee Sedol in 2016.

2. THE ROLE OF ARTIFICIAL
INTELLIGENCE IN CRIME
PREDICTION AND ANALYSIS

Along with the development of artificial in-
telligence, an irreversible process of its appli-
cation in various fields has started step by step,
and law is no exception in this regard. From an
early stage of development, the field of criminal
justice and investigations has used artificial in-
telligence as part of investigative data analytics
to make it easier for investigative agencies to
manage critical operational investigative infor-
mation and identify suspects by following data
patterns.® Early applications of artificial intel-
ligence in criminal justice included the use of
data analytics to manage and analyze crime
databases. For example, the Federal Bureau of
Investigation (FBI) created the National Crime
Information Center (NCIC) in the 1960s, which

6 MIT Management Sloan School. (23.03.2023). Why
neural net pioneer Geoffrey Hinton is sounding the
alarm on Al <https://mitsloan.mit.edu/ideas-made-
to-matter/why-neural-net-pioneer-geoffrey-hinton-
sounding-alarm-ai> (Last accessed: 20.07.2024).

7 Newborn, M. (2000). Deep Blue’s contribution to Al.
Annals of Mathematics and Artificial Intelligence,
28(1-4), pp. 27-30.

8 Google DeepMind. (02.04.2023). Alphago <https://
deepmind.google/technologies/alphago/> (Last ac-
cessed: 25.07.2024).

9 Gund, P, Phalke, V. S. (2023). Investigating crime a role
of Artificial intelligence in criminal Justice. The Online
Journal of Distance Education and e-Learning, Vol. 1.
pp.50-56.

used computer systems to efficiently store
and retrieve criminal records. Since 1990, ar-
tificial intelligence has been actively used for
prediction in criminal proceedings and the
fight against crime." Law enforcement agencies
have begun experimenting with predictive po-
licing methods. These models used statistical
techniques to predict future crime hotspots.
This model laid the foundation for today’s so-
phisticated forecasting systems using artificial
intelligence.”? The IBM organization also made
a special contribution in this case and, in co-
operation with various police departments, im-
plemented a number of important projects in
the creation of a crime analysis and prediction
system using artificial intelligence”

3. ARTIFICIAL INTELLIGENCE
IN CONTEMPORARY CRIMINAL
PROCEEDINGS

Nowadays, artificial intelligence is used
even more actively in criminal proceedings and
investigations. Artificial intelligence in crimi-
nal law involves a technological process (algo-
rithms, language processing, computer vision)
designed to perform tasks that normally re-
quire human intelligence, human intervention.
All these technological processes are focused
on increasing the efficiency of the investiga-
tive and justice process. In this regard, even
today, one of the main missions of artificial
intelligence in criminal law is prediction In

10 Kabol, A. F. (2022). The Use Of Artificial Intelligence
In The Criminal Justice System (A Comparative Study).
Webology, 19(5), p. 593.

11 Ashley, K. D. (2017). Artificial intelligence and legal an-
alytics. Cambridge University press, UK, pp. 60-62.

12 Bendouzid, B. (2019). To predict and to manage. Pre-
dictive policing in the United States. Big Data & Soci-
ety, 6(1), pp. 1-5.

13 Prof. Banafa, A. (2023). The use of Al in the criminal
justice field <https://www.linkedin.com/pulse/use-ai-
criminal-justice-field-prof-ahmed-banafa-mrtnf> (Last
accessed: 20.07.2024).

14 Kelly, W. R. (2016). The future of crime and punish-
ment: Smart policies for reducing Crime and saving
money. Rowman & Littlefield Publishers, USA pp. 72-
74.
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particular, analysis of existing data based on
various sources, for future crime prediction and
prevention. A good example is the experience
of the Los Angeles Police Department (LAPD),
which introduced the Predpol program for more
efficient use of police resources and, according-
ly, to increase the efficiency of police work. The
Chicago Police Department uses artificial intel-
ligence to identify individuals who are at high
risk of committing violence. This has helped to
prevent violence across the state.

Artificial intelligence systems can process
large amounts of data better than humans, so it
is often used to process such voluminous inves-
tigative information. For example, the New York
Police Department (NYPD) uses pattern recog-
nition software to analyze information import-
ant to investigations and identify serial crimi-
nals, which helps them work more efficiently.'

We must not forget the research part as well.
Artificial intelligence is a very effective tool for
research. Even LexisNexis or HeinOnline helped
lawyers and judges find the necessary informa-
tion in their time. It is safe to say that artificial
intelligence has made it even easier. In some ju-
risdictions, the courts use artificial intelligence
as a decision-making tool. This does not apply
to all decisions. Such systems analyze past cas-
es and outcomes to provide recommendations
to reduce bias and improve the consistency of
judicial decisions, ensuring uniformity of judi-
cial practice. However, the use of artificial in-
telligence in this field has led to differences of
opinion about the risks of algorithmic bias and
the transparency of decision-making process-
es.” No less interesting is the Estonian experi-

15 Rigano, G. (2018) Using artificial intelligence to ad-
dress criminal justice needs. National institue of jus-
tice (NIJ) <https://nij.ojp.gov/topics/articles/using-ar-
tificial-intelligence-address-criminal-justice-needs>
(Last accessed: 20.07.2024).

16 Carpertner, W. (2023). Presidents’ massage: Al’s trans-
formative impact. <https://www.policechiefmaga-
zine.org/presidents-message-ais-transformative-im-
pact/> (Last accessed: 22.07.2024).

17 Antunes, H. S., Freitas, P. M., Oliviera, A. L., Pereira,
C. M., Sequiera, E. V., Xavier, L. B. (2023). Multidisci-
plinary Perspectives on Artificial intelligence and the
Law. Springer, Spain, pp. 15-20.

ence, which created a judge with artificial intel-
ligence, which aims to consider small disputes,
which ultimately significantly relieves the judi-
cial system.®

4, THE ANALYSIS OF
DIFFERENT COUNTRIES’
EXPERIENCES

Comparative studies prove that the tasks
described above can be performed smarter and
more effectively using artificial intelligence,
which improves the quality of the work per-
formed. Nevertheless, it should be noted that
using artificial intelligence to perform such
tasks poses a rather acute ethical issue. It is
about the transparency and accountability of
decisions based on artificial intelligence It
is impossible not to mention here that one of
the biggest challenges in processing important
information for legal proceedings through arti-
ficial intelligence is the issue of personal data
protection. Although the use of artificial intel-
ligence in criminal proceedings and investiga-
tions is at first glance a novelty, many countries
already have many years of experience in using
artificial intelligence in this field. In this regard,
first of all, the experience of the United States
of America we described should be mentioned
above. It has been using artificial intelligence
for a long time in crime prediction and preven-
tion. Among them, as mentioned above, spe-
cial programs (Predpol, Compstat) are used for
crime analysis and management.?°

The People’s Republic of China is a leading
country in terms of the most widespread and
unrestricted use of artificial intelligence. Artifi-

18 Vasdani, T. (2023). From Estonian Al Judges to robot
mediators in Canada. U.K, The Lawyer’s Daily, Vol. Ill.
pp. 5-10.

19 Wischmeyer, T. (2020). Artificial intelligence and trans-
parency: Opening the black box. Regulating Artificial
Intelligence, pp. 75-101.

20 Mugari, ., Obioga, E. (2021). Predictive Policing and
Crime Control in The United States of America and Eu-
rope: Trends in a Decade of Research and the Future
of Predictive Policing. Social Sciences, 10(6), p. 234.
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cial intelligence is used for total surveillance in
China, one of the goals of which is crime pre-
vention. Thousands of so-called facial recogni-
tion devices are installed throughout the coun-
try, and a smart camera is integrated with the
social credit system, thus ultimately evaluating
the citizens.

Obviously, this system of assessment goes
beyond the goals of criminal law, and it is also
undisputed that this system of surveillance
has developed, especially in China, to the ex-
tent that prohibitions and restrictions in re-
lation to democratic values are not found in
this country.”

As for European countries, in the wake of
the development of artificial intelligence, more
and more attention is being paid to personal
data protection regulations in these countries
in order to exclude the misuse of artificial in-
telligence that would violate human rights and
affect people’s personal lives, etc. For exam-
ple, United Kingdom police agencies use Al-
based programs to predict crime, subject to
ethical and legal constraints. Germany active-
ly uses artificial intelligence in legal research,
in full compliance with the principles of good
faith. France, Japan, South Korea, and India
also use Al for crime prediction/analysis and
scientific research, subject to ethical and legal
constraints.?

5. THE ANALYSIS OF
JUDICIAL PRACTICE

Obviously, in this case, a certain practice
was adopted. In 2016, a court case was reviewed

21 Yucel, G. (2024). Crime prevention effort with artificial
intelligence in China: analysis <https://www.linkedin.
com/pulse/crime-prevention-efforts-artificial-intel-
ligence-china-gokcen-yucel-aascf> (Last accessed:
25.06.2024).

22 Industry views. (2024). Mahalias, I. Al adoption in
criminal justice — How can industry support the justice
system in implementing Artificial intelligence <https://
www.techuk.org/resource/ai-adoption-in-crimi-
nal-justice-how-can-industry-support-the-justice-sys-
tem-in-implementing-artificial-intelligence.htmI>
(Last accessed: 25.07.2024).

in the United States of America: Loomis v. Wis-
consin. Eric Loomis was sentenced to 6 years in
prison based on a risk assessment calculated
using the Compas (Correctional Offender Man-
agement Profiling for Alternative Sanctions)
algorithm. Loomis disputed using this program
and algorithm to determine his fate, appealing
that it violated his due process rights because
the evaluation process was completely opaque
to him, and it remained unclear how the algo-
rithm arrived at such a risk score. The court did
not share the person’s position based on the
argumentation that this was not the only in-
dicator on which the court made its decision.
Therefore, although the appellant’'s request
was not satisfied, the case is precedent based
on this argumentation.? No less precedential
was the case from the UK judicial practice - R.
(Bridges) v. Chief Constable of South Wales po-
lice. In 2020, a person challenged South Wales
Police’s use of a facial recognition system,
claiming it breached his right to privacy, the
European Convention on Human Rights and the
Data Protection Act. The court considered the
appellant’s opinion and granted his request,
noting that the police did not realize how large
and harsh the impact of such systems was on
people’s privacy and confidentiality and the
protection of personal data. This decision also
sets a precedent in the sense that despite the
great influence of technological processes and
artificial intelligence in the world, it is neces-
sary to maintain a balance to avoid the abuse of
rights and gross infringement of personal data.
Speaking about practice, it is impossible not to
analyze the practice of the European Court of
Human Rights. In one of the decisions (the case
related to the situation when the bank evalu-
ated credit applications through a special pro-

23 State v. Loomis. (2016). Harward law review, Vol. 130.
Issue 5, Harward University, pp. 1530-1537.

24 Hunton, A. K. (2020). UK court of appeal finds auto-
mated facial recognition technology unlawful in Bridg-
es v South Wales police <https://www.huntonak.com/
privacy-and-information-security-law/uk-court-of-ap-
peal-finds-automated-facial-recognition-technolo-
gy-unlawful-in-bridges-v-south-wales-police>  (Last
accessed: 20.07.2024).
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gram), the court noted that transparency and
accountability in the decision-making process
are important when using artificial intelligence.
An individual has the right to have an automat-
ed decision reviewed by a human. Automatic
decisions that significantly affect the fate of a
person must be explained and justified.”

CONCLUSION

Therefore, there is no doubt that the cre-
ation and development of artificial intelligence
results from the joint work of many scientists
and organizations, and many people and or-
ganizations have been involved in this chain.
Alan Turing and John McCarthy are still consid-
ered pioneers in this field because they laid the
foundation for such capabilities of the comput-
ing machine as the idea. Subsequently, Hinton'’s
team’s contribution to developing this idea is
immeasurable, and finally, such large organiza-
tions as IBM and Google DeepMind have better
demonstrated the capabilities of artificial intel-
ligence in practice.

Therefore, it seems that a large number
of countries are using artificial intelligence in
criminal proceedings, investigations and sci-
entific activities. However, their attitude is
different. For example, China focuses more on
population control and does not consider hu-
man rights; in the United States of America, it
is mostly used in crime analysis and prediction.
Obviously, the country pays a lot of attention to
human rights. However, in this case, in terms of
personal data, we do not have such strict reg-
ulations here as in many European countries,
where artificial intelligence is also used, al-
though the greatest attention is paid to human
rights and personal data. In European countries,
human rights and privacy are considered to be
of paramount interest when using artificial in-
telligence technologies.

The cases we discussed above illustrate the

25 Szappanyos, M. (2023). Artificial intelligence: Is the
European court of Human rights prepared? Acta Hu-
mana, Vol. 11(1), pp. 93-110.

growing trend of using artificial intelligence
in criminal proceedings and investigations. In
general, the justice systems of various countries
support the use of artificial intelligence only
on the condition that the process is transpar-
ent and that it is not the only prerequisite for
determining substantive legal consequences. It
is also important that artificial intelligence sys-
tems are free from bias and take into account
the rights of individuals - the inviolability of
their private lives.

Although technologies and programs based
on artificial intelligence have greatly facilitated
the tasks in criminal proceedings and investi-
gations, it is clear that we face certain risks and
challenges. First of all, in the conditions of such
systems, the probability of error is quite high.
Therefore, it is very important to assemble and
generate them correctly. For the system’s prop-
er functioning, it is very important to correctly
generate and reflect the existing data because
a mistake made here can lead to an incorrect
or discriminatory decision. Unlike humans, arti-
ficial intelligence will not be self-critical about
its own decisions. The biggest challenge is pri-
vacy and personal data; when using artificial in-
telligence systems on a massive scale, it is im-
portant to maintain the necessary balance and
data security. One of the ethical issues is that
the decisions made by this system should be
transparent, and there should be a system of
accountability. The use of artificial intelligence
in criminal law in different jurisdictions is as-
sociated with substantial challenges, as legal
standards, regulations, and cultural attitudes
towards artificial intelligence vary widely. Along
with the development and improvement of ar-
tificial intelligence in the field of criminal pro-
ceedings and investigation, it is expected:

e To improve the police forecasting sys-
tems, to create even more complete
algorithms that will combine a large
amount of data with the help of which
the algorithm will be able to perform the
closest to reality, perhaps the most in-
accurate, forecast in this regard better
than people and criminologists;

Tatia Dolidze



(0e)
(@p}

#31, Lgdpgddgéo, 2024

Tatia Dolidze

e Artificial intelligence technologies will
be used more and more in the examina-
tion, so it will be possible to obtain and
attach more evidence, and this evidence
will be more accurate and reliable;

e Artificial intelligence technologies will
increasingly make it possible to restore
the most accurate crime scene or route,
which will obviously make the response
to it and the investigation process
more complete;

e Artificial intelligence technologies will
facilitate the management of inmates in
prisons, including tracking their behav-
ior and planning personalized respons-
es, including rehabilitation.

The extent to which artificial intelligence can

replace judges is a separate discussion. In addi-
tion to the ethical objections discussed above,
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bgmmzbymo nbhgmgdho Ommm 3gMmomedo ghm-gmomo ogbhy-
dmMyMma 09doo bbgzoobbgzs bagmmb boadgEbngmm o 3MmRgLboym
6M990d0. abmxymomdn d0dnbomg hgdbmaenmgagnymads 3MmEgbyo-
0o oMLYONMOE B3VoMES FNRMIPM Hgdbmemmagngdnlb godmyy-
6900 3Maghngymo yzgmos bazgmmdon. gobym Loy3nbgdn, sMog-
Moo 9833mM939M0 s Fomyxdodndmbo 030m3MYds IMLIBMYOSL,
Mm3 godmmzmoo 35650690L dgydmoom sMmo dbmmme hodnymo
996039600 3dmEsabgdab dgbMmymyds, sMedgm dom, sbg39, dgnd-
™M0s0) 30MM36900L EALBsZMS o 330L dgLodsdnboE Fam3gymo
0dmE06900L 06N3000DL, 3©8036900L FLEs3La® TgbMymygod.
ombndbymon 0Ege gaM33ggmo 3gMomenb gobdogmmosdo Lym
IBOM o JBRMM gob3znmoMmes @y, EMabE®amodnm, 3Madhnsy-
o dmgmn dbmaanomb dobdhoadnm 893609M70dL, 333mg3MgdLY
0y 3M34HngmbydoL dmMab dmagamo Mmyds LEMMY© bymmzgbymMmo
06hgmgghos @o 0b, 7 MO 3dMEe06900L dgbMYMgds dgydmns dob.
bgmmzbymo 0bhgmadho 9339 sddogMmom godmnygbgods badmgo-
©mM90M030 Logd03bmMONL bb3zoEabbgs baygmmdn, sMogmm 3MmMa3g-
L0sd0 EO 33303 LOYOMNY NTdBY, MMA AMTszsm™dnE sMdgMmn
3Mmxgbnsdn dgndmagods 0gbob 0gn gedmygbgdymon. 8@ dbMog go-
BLogyMMgd0m 860d3690mM3560 o Lawagms nyMabM3yabEne-
do bygenmzbymo 0bhgmaddnb godmygbgods. bEmMmgo smbndbymo
Lagnmbab dgbHYsMONELb gadmadwnbamg, 60653HdsMY bHahno
qm3dmos bobbob boadommamBamMIMgdoby o godmdngdob bag-
Mmmdo bgemmzbymo 0b6hgmagdob gadmygbgdsb. bdhodnsdo gabbo-
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oymos bgemmzbymo 0bbhgmagdob BoMmIm-
dmoo o gobznmomgods, dobn 30M3gmMEON

Mo bobbEob LodsMMIWMBMIMYOSLS O
399mdngosdn. bsdmMmaAdn gobLogymMmgdyma
ynmomgos gmdmods bbgawmabbgs 439y6900bL
399mEEomgosh. bsdmMmadn, obY3g, goobo-
m0doYmns 3MYB3IEIbHYmn 8603369mm-
00bL LobodsMmMM gooby3zaHnmgogdn dM-
6036y gmhomdn. 6sdMman, sbY39, 990393L
bgmmgzbymo 0bhgmagdob bLobbgab bodo-
Moamby s godmdngdsdn godmygbgdab do-
Mmoo 3admb393900.

LYI3396dM LOOY3IBN: FdMANEMIALIFYMYdY,
901039, H3Jbmmmans

ddbada™®0

omgbomgmonm  bgmmabymo  0bhg-
mggdho o dobo Mmoo bLb3sbb3s LYY-
Mmdo ghom-gMmo y3gmadg 3xamm sgbhnsmym

bognmbo MAgOS 3MagdhHn3nma® yzgms dn-
dommymadom. Hggdbmmmangonb gobgnmo-

M90oLMSb gMMVEO LYW JBMM Es JRMM
0JbhyomyMmo  bgds bogmmzbymo  0bdg-
mggdhobomzab Moymo s JsbIHadyMo sdm-
3969000L obLOb3..

bagnmbo gobboggmmgdnm 363039 gobo
omem 6emgddn, by MM S JRMM 0b3g-
6900 bym3zbyMm 0bHIMIIOBI ©BYIDbJOY-
oo bb3oobbzs Hggdbmmmagngdon o LLDYE-
Bbogfm oy 3Mmxzgboym 6Mggddo bdoMow
J0gmb dmbOBMYds 0dnb dgbobgd, MMT Log-
domE dmzmyg 350sd0n, 9.6. AMadMmM3bg Bob-
906900 oMygMmm 3MmMxgLNST0 AosboE3zmydb
000305690L o oMagMmmn 393609Mn godmm-
93000 30093 dMLIVMYOLL, MMA 093M0 3MM-
x390L05 dM3ME 03MLYOL. 3boNs, gb JoEmMdMn-
mo0bm30b 3nM3gmo dgdmbzazs oM 036900,
003056 ms 3MbLbYOMONL nbhMmMaos IMBIMAD,
Mmd oMmagmmo 3MmMmaxqgbos Asobopzms had-
Bmamgnymads 3Mmamabads o gb sboma MoD
Ly oM 3MNL. MPYIEs IMIVMMZbg TFobgobob
9096 dmbodsMmmb AaboEzmnds 30063 J3-

BoygMmn 39ML3gIHnzoo. oMmagmmn b6odMman
33b30900 Lodommomdn bygmmzbymo nbthg-
mggdhob godmygbgdob Iyombomoy, 033
0039M00, LO3nMbaL vgHYoMONEb godm-
0nbomy, A3960 80dsbNS d930L603MM™M, 0y
Mo baboemdn dgndmgds godmygbgodym ngdbsb
bgmmgbymo nbhgmggdho bobbenab bodsMmmo-
mBomIMYOsL S gadmdngonb bgggMmmdon. om-
60db6ym0 80960L d0boMbBy350, 3309300 Go-
Mmamaodn dgbbogmoamon 0gbgds bymmzbymo
06hgmgghob oMb, gosbamndydymMo ngbgd0
dobn dgbodmygommogon, dobo gadmynbydab
ofMgomon, godmygbgdab oMLYdYMo 3Mogdho-
39, Lb3osbbgs J39yb900b Toamadgdn o
BodMmTnb Ommmmb BoMIMEagbomo 0g690s
03MhmMmob 3mdoEns 09993 LagnmbyddY:

e Dobbmo bLodoMMOMBIMIMgOSLY O
godmdngdsdn  bgomgbymo  0bg-
mgdhob godmygbgdob doMomon go-
9mb6393900 o bobybhy;

e DLoLbbMno LOFIMOOMBIMTMYOSLS O
godmdngdsdn  bgomgbymno  0bg-
mgqdhob godmygbgdab ombYOd MO 8MY-
om0 o dobo d90aman gadmygbgdnb
39ML39dMHn3o.

1. bBAMM36IM0
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89630030 3s0L NLOMMNOI

010390 bgammabymo nbHamaddhob Bydg-
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60300 dsmob hoymobgob mzsben. ob bdo-
Mo bgmmzgbymo abbhgmgdhob 0803
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Jobs @o 0b®Mgmggdhn“ BoMImmaggbomo aoym
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0gmbg godmmgmomn Tdsb6gobalb dgbobyo.
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1 Turing A.M.., (1950). Computing machinery and intel-
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3oLodboMNBYOMOE o LMoY EOdbsdo-
399000 0bdHoxznEznMydnbmznl, M3 bamb
36ymob domon 3xdomonb gxugdH0obmdsb.™

o bo ©o30306ymo 3zmagznmo bo-
Boemog. bogomzbymo nbhgmgdbho Logdomo
9839dbhosbo  abbLHMYIgbHns 33 g30LbsM-
300, 0bg39 MmamMME, Mybwsl LexisNexis ob
Heinonline gbdsMgdms ma30L MmMdBY 07-
MobHOLY s AMbLITMNYOL bagnmm

0bxmmMIs3znnb dmdngdsdn. modsdo dg-
ndgds 00g30b, MMI bygmmzbyMmds 0bhg-
myd®ds gb 3Mm@Egbo bodznme® 300I3
IBMM goss3nms. dBmagngMmo oymobongdizn-
od0n bgemmzbymo 0bdhagmgdho godmonynbgodo,
MmmammE bobodsmmmmb dngMm gowabyzgho-
mgo0b d0myd0b 0bLHMYIbH0. 3bony, gL
of gbgds yzgms goobyzgdomgosh. sbgmon
LObLHT00 0365MNDYO6 BaMbYM LoJdg9goLY
o 990093900, Momo 30MYb39mymb My3madg-
baEngdn, MmamgonE 30dBbs@ nbsbozL dg-
0330MmML 9039MdMgds O Zoondzmogbmb
LoLOdsMEMM Zooby3zghnmgdgonb Mbdn-
093Mmmoy, 39My639mymb LabodoMmomm
3Mogdhngnb gmmagzommzgbgds. Mmydiy, o0 go-
bbMom bygmmzbyMmo 0bhgmgdbhob godmyg-
69000 9dMmMo Lb3zoOLLb3oMOs Fodmobzno
smammomadymn dndgmdmgonb Moblgonby O
3o0by3zghomgonb domgdolb 3MHMEgLYdOL
399930M030mmO0nb dgbobgd.” sMabozamgd Lo-
nbhgMmabms gbhmbyMmo godmEwomgds, Mm-
09mdoi3 bymmzbymo 0bhgmadbom dgqdabo
dmbsdoMmmy, MMIgmoE d0Bbo 0bobogzb
930M9 ©13300L gobbom3zob, MeE badmemm

16 Policechiefmagazine.org (2023). Carpertner W.., Pres-
idents’ massage: Al’s transformative impact. <https://
www.policechiefmagazine.org/presidents-mes-
sage-ais-transformative-impact/> (Last accessed:
22.07.2024).

17 Antunes H., S., Freitas P., M., Oliviera A., L., Pereira
C., M., Sequiera E., V., Xavier L., B., (2023). Multidis-
ciplinary Perspectives on Artificial intelligence and the
law. Springer. Spain. pp. 15-20.

50000, 3600369mmM3b600 gobHznMmagL bobo-
dommmm bobhgdsL.™®

4,bb30@abb3y J33d96d40L
833dMBeNM™JIdNb 36atMOB0

dgooMmgdnmon 3393900 dmbBIM0OY6, MmAD
bgemmzbyMmo 0bbhgmgdhob godmygbgdom
990mm smbgMmomo 3dmEb900L dgbmymgds
dgbodmgdgmo bgds y@mm LEMIRIE O
9839JH00bs, Mo3 bogMmom zsddn, bsd@3an-
@ o335moOgLgoL dgbMmymgdyma Lagdnb
boMmabbL. doybgoge® vd0bLY, MM Y6
000b60dbmbL 0oL gomMgdmgde3, MmMA bymmg-
Bbymo 0bdhomgdbhob TogMm sbymo d8mMEsby-
00L dgbmymgonbLLL bogdome 3630390 3L
gm03gmo bogombo. LoydsMNs bymzbyMm
000hImIJHd) ©ox8YdbgoYmn Fowsbyzghn-
mgonb godg3znmzsmmosbs o 8b63sMnd3ze-
mEYOYMY0sdY.” 8939 B899dmYogmns oM
dm0bndbmL, MM byemzbymo nbhgmaddob
Lodgomgo0m bLodsmmambBamamgdabamzgnb
0600d3690m3060 06xmMBsE3noLb ©od90ds39-
00Lob gMm-gMon oo godmb3zgzes 39M-
bMbomyM TMBsEJ0Me ©E30L Loagnmbog.
d03bgozom 030bLY, MMA bobbenab bodsMmmo-
mBoMIMgooby o godmdngdsado bygmmszby-
M0 0bhgmadhob godmygbgds, ghmmao dgbg-
300, Loobagb B6oMIMOEE9bL, Lb3swoLb3gs
J394696380 3339 33b3©Y0s 83 bgMmdn by-
mm3bymo 0bhamadhob bgmmzbyma nbhg-
mgdbhob  godmygbgoob  dMogzombmnobo
3odmEomyody. 9@ dbMmng, y330Mmzgmab ym-
3m0bY, 360 0m0b0dbmbL A396 TngMm BDgdmm
smbBgmogo sd9Mo30b dggmmgdymo dhoha-
00L godmEomAdy, MMIYWOE 9330 ©OEO

bobno 0ygb90L bygmmmzbym 0bhgmgdhL ©o-
Bodogmmonb 3Mmagbmdamgdobs o dobo

3M93963000 bobogndn. do; dmMmab, Mmam-
ME 990mm 306086y, godmnynbgds L3gENo-
aymo 3Mmamodgodn (Predpol, Compstat) @o-

18 Vasdani T., (2023). From Estonian Al Judges to robot
mediators in Canada, U.K. The Lawyer’s Daily, Vol. Ill.
pp-5-10.

19 Wischmeyer T.,(2020) Artificial intelligence and trans-
parency: Opening the black box. Regulating Artificial
Intelligence, pp. 75-101.
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bgmm3zbymo  0bhamadhob  Yy3zgmedy
RIMOMEO © d9900300300 Fodmygbgonl
Jgmboo  dmBobogge A0bygmolb  Lobombm
MoL3ydmngo. o8 J39yobsdn bgmmzbymo
0bhgmggho godmoygbgds hmpasmymo dgm-
30myxmgmonbmznl, Mobo ghm-gMmon dndo-
603 obodoymoab 3My3963009. J39Yy60L dob-
dho00m admMbhoz903m0s smabmdam babab
0dmaEbmon 9.6. g330060 30dgMe, MmMIgnogi
nb®gamomgoymons bmEnsmyMmo 3Mgohg-
00L LoLAHYTLMSD, MomoE Lodmmm 0000
bgdo dmgomagdgms dgx30bgds. 3bone, dg-
2309000b gL LobhHgds bEgds bobbeab Lods-
Moob 3066900 o 0LNE YEI3MY, MMA gm-
30myymMgmonb gb bobHgds gobbogygmMmydom
3v6300m0Mmo Anbygmdn, 0dbo MFbo-
o3 ©9Im3Mathngm RvLYYMOgOMab don-
00M09003d0 03Mdom3900 o d9dMY3900 53
939906000 oM 33b3zn0s.”

Mo d99b900 93Mm30nb 439yb90L, bygemma-
Bymo nbhgmggdhob 3gebz0maMmyxdal 33omEs-
330 53 J39yb690d0 bym YBRMM EoEO YyI-
MoMg0s 993939 39MbMbsMyM dMbsEgdms
©3(330L My3x™aENYoL, MMy godmomozbmb
bgmmgzbymo 0bdhgmadhob dmMmbo godm-
y96900, MMA 3M IMbL 0sd0360L JBMyd]g-
00L bgmyms, dom 30Ma 3bmzMgdsadn sMo-
LabgdENMYdMO AoMY3d O ©.0. BOZIWMNMV,
399M00069073m0 LLIgBRML bodmemogom mMm-
3906m900 bymm3zbyMmo 0bHIMIIHdY ©BYd-
B90m 3MmMgMadgob nygbgo9gb obodoymab
3MmabmdobmznL, gmozxm-bodommmydmngn
d9909©39000L gom33mnbB0byd0m; 3gMadsbny
3gdhnyMmae® 0ygbgob bymmazbym nbhamadhb
Lodomommob 33ma390d0, 39000bobonbog-
M900L 3M0b303900L bMYMO EVE30M; LagzMos-
63900, 003Mmbay, badbMmgm 3mMgs, nbMgma,
31939, 019969096 bYM36yM 0bAHIMIIHL -

20 Mugari I.., Obioga E.., (2021). Predictive Policing and
Crime Control in The United States of America and Eu-
rope: Trends in a Decade of Research and the Future
of Predictive Policing. Social Sciences 10(6). p.234.

21 https://www.linkedin.com/ Yucel G., (2024). Crime
prevention effort with artificial intelligence in Chi-
na: analysis.  <https://www.linkedin.com/pulse/
crime-prevention-efforts-artificial-intelligence-chi-
na-gokcen-yucel-aascf> (Last accessed: 25.06.2024).

6sds3ymab 3MmabmdaMmydaL/sbsmndab o
Lod9EbngMm  33M93900bsmM30L, Zgmombo-
bonbogmgdnbs o gmozngm-bodommnmgdmo-
30 39903039000 gomzamabBnbgdnm.?

5. babydamOIC(
3MAadn030b a6aM0B0

@boone, o0 090mbzg3zedn FoM3399M™0
3Maghnzol 990gdabs. 59M 300093 2016 Byb,
009M030L d99Mm 907 m dhohgddn dgEas Lo-
LadoMmoM Eo3s: mydabo 30b3MBLOBAL Bo-
653093 (Loomis v. Wisconsin). Moz anydabb
909Logo 6 BaMom ™Mo30LYRMYdOL dM3390M0
3Mmamsds Compas-ob (Correctional Offender
Management Profiling for Alternative Sanctions)
dmgmmnmanb LadYomMgd0m ZsdMMZIWNO
M0b3g00L JgRsLYONL LOWYd3zamMd]. ydabo
LoogmE bos dnbo 05ENL gowaby3gdon-
Lomzob o3 3MmMaMadnbs o dsmgmMmomadnb
399mygbgool, 93gmanmgds Mo ndom, MM
9L sMM393ws 0L Lod3MMEgLM PBEYOIOL,
Moaob dobmznb dgxz3abgd0b 3MmEgbo bMY-
0O 0Mygadd30M30mg 0ym s 3oyagosmo
MAgOMEY, O Mmamm doomm segmmMnmddo
Mob3ob dgLoxrsLYOME sbgmn Jymo. bLo-
LodommmMa oM gondonoMms 3noMalb 3mMdogno
03 0MaYdnbhonedy woymbmdom, MmA
oL oM aym gmmoymmo dsAz96909mmn, Mab
Loxzndzgmdg3  LobLoMMEME Fowobysg-
homads doogmm. 90dobosdy, d0bgozs®
080Ly, MMI 339WMbHOL IMMbmMzbs oM O3-
doymanmey, bLogddg 3MyEgEIbdHIMos LEM-
M9 o0 9M3xyd9bhoEnnEeb godmdnbomy.?
0Mobo3myd 3MYE9abhmo 8603369mmonbL
0ym Loddg 3ogMMNsbyd M LEIIRML Labo-
dsmomm 3Maghnznwasb - R. (Bridges) v. Chief
constable of south wales police. 2020 6D,

22 www.techuk.org. Industry views. (2024). Mahalias
I..,Al adoption in criminal justice — How can industry
support the justice system in implementing Artifi-
cial intelligence <https://www.techuk.org/resource/
ai-adoption-in-criminal-justice-how-can-industry-sup-
port-the-justice-system-in-implementing-artificial-in-
telligence.html> (Last accessed: 25.07.2024).

23 State v. loomis. (2016). Harward law review. Vol.130.
issue 5. Harward University. pp. 1530-1537.

M3M0d EMndy



O
Y

#31, Lgdpgddgéo, 2024

M3M0d EMNdy

30035 LoEO3ME Foboo LsdbMym HgmbL
3moE0ob d0gm Lobob odMAEEMoO0 Lobhg-
90b 3godmynbg0s o v3H303900s, MMT sT0m
onMmm3zs dobo 30Man 3bmzMgodnb ya3myody,
30030060L JRMydsms g3Mm3ymo 3mb396-
309 o 30Md© dMbBbyEgImMS a330L vghon. bo-
LodoMMA dbgy3zgmmAsdn F00MM 33gMo-
bhob dmMLLOBMYOS O EO3dsymBnmy dnbo
dmmbmgzbs nd0b ob0d3z60m, MMI 3maoEon-
ob gogbmongMmgdymo oM 39dmbs, My Mom-
©96 oo s 3bgdn nym sbgmo bobhgdgdab
393960 313006900L 3M033¢HIMmMOLY ©
3MbxgbEnammasdy, obH3g, 39MLMBS-
mym dmboEgdms oEYIMMOsd]. gL Foo-
69300H0mYosi3 9M™33M0 3MY3IIOAHNL 3o-
HhoMgogmos 08 gMmoendn, MMI 30xbgE39
dbmgamomdo d0dnbomy Hggbmmmanymon
3MmEgLgonby s bgemmzbymo nbdamgddob
90009b0 33mybabs, s930YOIMNS ESEYI
0g60L domobbn, M3mMs M8300 33030MMM
JIBmMYd3dmbomydnb dmMmbo godmynbgods
o 39MbmMbayM AMbBoE3gdms ybgdo bygaym-
30.2  3M3gdH03009 LOYOMObLLL dgydmydg-
m0d 0M 3o30060mMdMm dod03b0b yxmg-
0000 93Mm3yma Labodommnmmb 3MagdHngo.
9Mm-9Mom gosbyzghnamgodsda (bagdg 8ggbg-
0mo d99mbzg30oL, MMEabsE 08630 L3gEno-
mymo 3MmMamMmadob LodyomMadnm dx33LYO®Y
bozMgEOGHM 33M035(3090L) bLsLsdsMNaENMI
©oox3ngboms, M3 bgomzbymo  0bhg-
mgghob godmygbgonb wmmb 3608369mm3z0-
B0o goobyzgdhomgdalb domgdob 3MmEqbab
399930M030mMMO0 O 9630MNIZ33MEYdYmMYdo.
0b@0300L yBRMYdse 043L Imombmgmb, MmAI
90b 99Lbobgd 93hMIshnBgOYMSE J0Mgdymn
3o006Yy39hnmgds goabobzym 0gdbsb oo-
900600 d0gM. 0LYM0 33HMTSHPM0 FobY39-
homago900, MMIMyd0E oMLYONMSE bbb
300030060L 0B gozmgbasb, 6o 00bLOSL
©o oLYOYMEIL.E

24 Hunton Andrews Kurth, (2020). UK court of appeal
finds automated facial recognition technology un-
lawful in Bridges v South Wales police. <https://
www.huntonak.com/privacy-and-information-se-
curity-law/uk-court-of-appeal-finds-automated-fa-
cial-recognition-technology-unlawful-in-bridg-

©abd36y

0000boodg, yoogms, MmI bymmgzby-
M0 0b®amggdhob 999065 o Bob3znmoMmydy
0Moz3omn 3993609M0bs o MMEabnds3NNL
9M00mMoOmMn3g0 3y8smonb dgoans. 88 bygmm-
do 30mbgMmgdo o063 sab Hoymnbgn o
5mb 3o3-gommo d00hbg3s, Mawageb LEMMY®
0000 Aoyysmgb Lo®wyd3zgmo 0oL EmMBYDY
godmmzmomon ds694060L sbgm dgbodmgod-
mMmog0L. 399ama 30bHmbob gnbonb 63mo-
™0 3abxdmagamns 98 09nb gobznmoMmgdado
o 0mmMmML P339 LMo ENEAs MMZ3BNDo-
30908s, MmgmMmgdn3 oMab IBM o Google
DeepMind, 3Moghnzedn dmobnbgb bymm-
36yMo  abomgdhob dgbodmgdmmogonb
9390 ©9dmMbLbMoMmgdo.

0000Loodg, Mmgmmz hoblL, 939yb6900bL
o0 babogmo 0ygbgdgbh bgemmzbym 0bhg-
myddb Lobbeob LodommomBomdmgdsdo,
399mdngosbs o LOdgEbngmm bLogdnsbmodo-
do. my033s om0 EOIM3NYOYmM0s gobbbge-
39090y, dogomoama, hnbgmn Fghow v39-
090L 393396MHL dMbLabMgmoaL 3MbBHMMmMdY
©o oM 0m30mnbBNBgOL 0oTd0nobab oMo
JIRmM90900L; 389M030b dggMmmgdymo dhohgod-
do 0gn dghbomo godmnygbgds obodoy-
mob 3bamadabs s 3Mmabmdamgonlb bobo-
odo, gbowns J39Yysb60d0 o0 yyMmomgods

993930 003303600L 30Md JRWMYOmOL, MPYIE
00 090mbggzedn 39MbMboyMm dMbs3YdmY

gmomdo o7 oM 33bwgds nbgom d303M0 MYaY-
™my(30900, MmammE 93Mm30b 093M J39ysbo-
do, bool dLY3g godmnygbgds bygmmzbymo
060h9agdhn. 93Mm30b J39969680, bgamm3by-
Mo 0bdhomadhob Hogbmenmgngdab godmyg-
69000L5L 3330360L 30MOEN JRMIOJ00 O
3MbxR0EIbEnemyMmos smdo®ndym 0bda-
Mabo oMmob dnhbgymo.

A396 dngm Bydmo gobboemymon d90mbzg39-
00 3babozb bgemmzbymn nbhgmaghob gedmyg-
69000L DML H76a6303L LobbeAL badsmmo-
mbBsMIMYOoLy o godmdngdodn. BMZoIC,
bb3zoobb3zs  J39ybob  TomEALLFYgonlL
LobLHYTg00 AboMmbL ydaMmab bogmmzgbymo nbhg-

es-v-south-wales-police> (Last accessed: 20.07.2024).
25 Szappanyos m., (2023). Artificial intelligence: Is the

European court of Human rights prepared? Acta Hu-
mana. Vol 11(1) pp. 93-110.
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™mggbhob gedmygbgdsb dbmenme 0d 3nMMonm,
Mm3 3MmEgLO 0gbxds godgdznMmzamy o nb vM
096900 oMLYONMN LoTsMMEMydMn3zn d90Y39-
00bL gababsdMmzMamn gMmsgmmo Bobsdnmm-
0o. 3603369mmm306008 0boE, MM3 bygemzbymo
06¢omgddob bLobhxdgdn Me30LYBRsN Y6
0ymb 303960 dmMg00bOgeb s omzsemnbBnbgdy-
™0 0465 0bnznms JRMydgdon - Jomn 3n-
Man 3bmzmgonb bgemdgybgommodo.
dnybymagzam 0dnby, MM bgenmzbym nbthg-
™9JHdY ©o®8Yd07OYMBs HJdMMMENgods
3Mmamadgods 860d369mm3bom goswznmgb
LOLLbEOL LodoMMMBIMAIMYOSLY S godmdo-
90000 3MLYOYMO ddME690N, Bbons 3MLY-
0mobL goM3z3gnmn MoL3g0n o godmbB393900(.
30M39m Mngadn, sbgon bobHndgdnb 3oMmOYo-
d0, LO3ToME Fomomns 393EMANDL SENOSIMOY,
0dnhmad y09603369mm3069L0s Fomo LEMM
obymodo-ggbgmnmgds. LoLbHYINL godomoy-
o 3y80monbm3znb dogmnob 3603369mm30-
B0o oMLYOYMO AMbsEYT900L LEMMO sbob3,
M0030b 97 o0d3907mads dgE3mMAsd dgndmy-
00 00330Yy356mb oMLBEMM o6 oL3MNTNBL-
30y gooby3zahnmgodsdwy, 9adnabobgob
396bb3zo3900m byammzbymo nbHgmagho 396
0g6900 mznmzMmohoggmn boggmamo goo-
6y39dh0mgd0b 80doM0. Jnabo godmb3g3ss
30Ma0n 3bmzmgdnb byendgybgdmmos o 39-
MLbMboyMn dMbsEgd900. bgemm3zbymo nbhg-
mgddob boxydzgmbdyg dggdbogo bobHdgoab
9oL0YMO godmygbgdnbob 860d369mm3zabny
@33 0g65b bagnmm dosbbo o dMbE9a-
09 JLagmmbmyds. ghm-gMmo goozgmo bogn-
mbos 0bog, MM3 83 bobhgdom Fomydymo go-
©36939h0mgos Y6@s nymb 3edg3nM3zsmy s
7600 3MLYOMOEIL 86g0MNTZ30MEYOYMYdNL
LoLHB. bygamzbymo nbHgmagdnb godmyg-
6900 bobbeab LodsMmoob 306MBIEYOMM-
0000 bb3zoLLb3d NYMOLENIENYOT0 o3e3d0-
M907m0s 0MLYOdNM godmbB39390006, MaZob
Ladsmmmgomngn LHSbIMDIdN, MIagymo-
(30900 ©3 3IMHIMYWMO ESIM3NEIOYMIOION
bgmm3zbymo 0bhgmgdhob 80doMmo donsb
3960Lb303900. 3dsmme bobbenob bodomme-
mbBsmImMgonbs o godmdngonb gMomdo bg-
omzgbymo 0bdhgmgdhob gobznmamydobs @
©1b3960LM0b gMmeE AMbaMMEbgmno:

e o0b3gbmb bLodmmogom 3Mmabmdo-
M900Lb Lobh9gd9dn, 890436sL 300093
ImMHm LOHYMYMAGNEMo SEZMMNM3Ho0,
MMIMYo0E 010300 010330 googMmNaby-
096 oo MamEgbmodab dmMbsEgdgdL,
Mmdgmos bLodyamgdom segmmMomadn
3M030bmmmgqddy n39,m  dgdmndgb
00 gmomdo Mgommosbmab dodbnds-
oMo  dnobenmydymon, dgbodemo
3930 HgL0 3MMabmdAL dgbMyagdab;

e bgmmzbymo nbHamadhob Hhagbmemm-
30900 Ly yxyMm dghow 096900 go-
dmynbgdymn 94Lb3gMHndab 6oboando,
M00vE IxRMm dgho dH303909™Mo00L
dm3m390s o adsagmgds ngbgds d9-
badmgogmo s gb 3H30EIOYMIOJO0
096900 39hs© dYLAHO S JHYYsMo;

e bymm3byM0 0bAHIMaIHob BHagbmanm-
30900 LYW JBMOM s YBMHM FYHOE
3ob0nsb dgbodmgogmb obodoymab
7%930hgLbo LEYbNL ;y FoMIMYBHOL dm-
39600, M3, 3bowny, obDY MyognMmyg-
0oL o godmdngdab 3MmEgLbL yi3Mm
bAyymanmb gobob;

e bymmzbymo nbHgmadhob Hhagbmemm-
30900 goo30myd9gb 3nbgdn 3odho-
dommo 09693096(HL, Goo dmMmab dom
yma3o-4393999 05330039000 ©@o 390l
Loxyd3zgmdy 39MLbMbsndyd YN MY-
030M3900L gdgdnbL, dom dmMab, Mgado-
o®oEnob ©egnadsob.

Bomg3g dLzgmonb Logobos ab, oy
Modgbo dgdamgdob bgmmzbymo abhg-
mggdbho dmbodoMmommggdaob dgz3zmab. A396
dogfm Bgdmm gobbomymo gmogzymo 6nbo-
0mdgamogoab goMmos, magb 0hgbb bLbgs
6065003 oaMoSQ3: 39Mdme, LoydsMmny To-
Mmodbogymgdab gobbmmEngmgdab obym
0330 gogem 3ma3mbgbhdy, MmagmMmoz sMab
dmbodoMmoab dnbogeabn MBEIG6s. gbodmmy
30 3odmm3mam 356g0bsb 3gmbab dnboge-
6o MBIg6o? 3bowns dgodmyds, mydEs dob
dgndmaos 3dmbogb dnbogobn MBEDYH6s nbY-
00, HmammbyaE dob 0bg3 vodn36900 goyba-
96 dgLodsdnbo semamMmomdnm. dgdmgdb 30
3o0madmngmgmo 306gdobs 990x0bmbL obyomo
3oM9dm9yd900, MmamMmnEos: gabboznmmyody-
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oo bobabngg, 30Mab dngMm Jogadab gya-
6Mxxgmo dmbobngds o 0.0.7 90 300b30D7
3oLybn LogdomE OYbEmM3zeb0n O vMOgMMa-
30MmM30000. 3bony, MM LymM IRMM ©O
JIgmMm 0bzqbgds bygmmzbymo abhgmagddob
$9J6mmmangon ©s bym IBMM ©s JRMM

xgdMM3z9ds dobo godmygbgdob sMmgomao.
0boE PEa3mMy, MmI goshznMmmnyma Labo-
domomm bobdgdnb ¥mbB), ngs Logdome
000%0039Mo@ godmoyyMmgods, mydEs dnbo
3obbmMmEngmgdnlb Mgsmymo 39ML3gIHn3zo
00 9(h93979 Lo3dom OybM30600.

60620 M3MIBNY:

bobgmaddm3zeb6gmmagdn/dmbmgMmoxzngdo:

1. Dormehl L., (2017) Thinking Machines. USA, New York, tarcher-
perige (Eng)

2. Ashley K.D.,(2017) Artificial intelligence and legal analytics. Cambridge
University press. UK. (Eng)

3. Kelly W.R., (2016) The future of crime and punishment: Smart policies
for reducing Crime and saving money. Rowman & Littlefield Publish-
ers.USA (Eng)

4. Antunes H., S., Freitas P, M., Oliviera A,, L., Pereira C., M., Sequiera E., V.,
Xavier L., B., (2023) Multidisciplinary Perspectives on Artificial intelli-
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ABSTRACT

This article constitutes a Preliminary Agreement in Franchising.
The research process focuses on theoretical and practical aspects of
legal issues that concern franchise agreement.

This article represents problematic legal issues, experience and
tradition in legalizing pre-sale information disclosure plays a signif-
icant role in the franchise business. Franchisee maintenance justice
mechanisms signify the importance of pre-sale information disclo-
sure and provision principles in the initial stage of making pre-agree-
ments.

The article deals with certain controversies revealed in a fran-
chise business caused by the absence of legal regulations at the
pre-contractual stage. It emphasizes the lack of a mechanism to
protect franchisees’ rights — information disclosed in the Franchise
Disclosure Document. It contains recommendations on how to solve
existing problems.

As a result of observing different models of legal systems and
regulations in the pre-contractual stage, it becomes necessary to in-
tegrate this new franchising system and pre-sale information disclo-
sure into Georgian law.

On the one hand, this study suggests implementing legislation
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and franchising regulations by combating sev-
eral legal problems.

On the other hand, the research accentuates
the adopted model law on information disclo-
sure, “UNIDRUA", that will be a strongly recom-
mended model contract for such a country as
Georgia since it lacks a special law on franchis-
ing. The analysis based on this research can
be applied by commercial organizations and
entrepreneurs that run businesses in terms of
franchising.

KEYWORDS: Preliminary agreement, Pre-
contractual information, Pre-contractial
disclosure, Franchise, Franchisor

INTRODUCTION AND
RESEARCH OBJECTIVE

1. THE MEANING OF PRE-
CONTRACTUAL STAGE IN
FRANCHISE BUSINESS
1.1 Foreign doctrine about
pre-contractual stage

Pre-contractual stage: This is an Essential
period that involves contract preparation pro-
cedures. Despite long-term contract negoti-
ations, the parties are most likely to sign the
contract at a very early stage. It is the legal
basis for administrative compulsion, includ-
ing several principles that must be considered
when making a franchise agreement!

A franchise relationship is a kind of relation-
ship between the franchisor and the franchisee
and involves regulations and standards to de-
fine and protect the quality of the service or
products to be provided. The franchisee’s busi-
ness is one which they are licensed to carry out

1 Vashakidze, G., Gelashvili, I., Baghishvili, E., Rusiashvili,
G., Aladashvili, A., Meskhishvili, K., Motsonelidze, N.,
Batlidze, G., Zorbenadze, S., Gatserelia, A., Svanadze,
G., Robakidze, I. (2019). Commentary to the Civil Code
of Georgia. Book Ill, Thilisi, GIZ, p. 99.

in accordance with the terms of their contract
with the franchisor? The franchise agreement
is the basis of the relationship between the
franchisor and the franchisee in all franchises.
The relationship between franchisors and fran-
chisees has often been termed a “commercial
marriage”. In many ways, this is true, though the
difference is that in the franchise relationship,
there must, by definition, be a “senior partner”
- the franchisor. Also, the franchise agreement
defines the entire basis of the relationship up-
front so that both parties know their rights and
obligations to the relationship’.

A franchise agreement: This is an agreement
between a franchisor (exclusive rights-holder)
and a franchisee that sets out certain rights
and obligations for franchisees to purchase a
franchise within restricted franchise territory in
accordance with those terms and submission
period dates that are defined in the contract.

The complex of exclusive rights (licensed
complex) - Intellectual property rights of all
objects (trade mark, trade name, service marks,
patents, covered (obscure) information, pro-
duction secrets (know-how); Goodwill.*

Doctrinal studies assess pre-contractual
agreement as a traditional version aroused due
to agreement responsibilities. We all know the
very postulate: The general rule is that signing
the agreement’s appropriate form isn't pre-
ceded by establishing mutual intercourse be-
tween the parties. What's more, preparation for
pre-contractual agreement gives resistance to
the dichotomy (reciprocity) approach of civil le-
gal liability that is attributed to Roman law.

If we analyze foreign Doctrinal research,

2 Greene, N., Newton, D., Olson, K. J. (2021). The Anno-
tated Franchise Agreement <https://www.franchise.
org/fags/basics/what-is-a-franchise> (Last access

07.09.2024).

3 Hussein, M. A. Z. (2019) Legal Aspects for the Pre-con-
tract Stage, Publisher: eTEd e bl
Tuesv p., 40;

4 Association of Franchising Projects. (2000). Small

and medium business in Franchising, (Bulletin). ISBN
99928-945-98. Publishing “Thani”.

5 Zweigert, K., Kotz, H. (1998). An Introduction to Com-
parative Law. Oxford, Vol. I, Oxford University Press,
p. 291-300.
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we may come to the following conclusion that
the Continental-European, as well as the An-
glo-American legal system, tends to impose sev-
eral restrictions and duties on both parties to
protect The obligation of faithful business and
in case of violation of requirements and mis-
conduct the side that has inflicted some kind
of wrong upon another party or has brought
some kind of harm to his personal property is
to make reimbursement for the loss of income.®

Pre-contractual liability of franchising is
likely to be a special element when providing
pre-sale disclosures.

It is very interesting if we realize the mean-
ing of the pre-contractual stage in the franchise
business. What is the core (essence) of business
formation? One side that is right holder is may-
be a professional entrepreneur (commercial or-
ganization), A contrario franchisee (beneficia-
ry) who isn’t unlikely to possess the necessary
business experience and some kind of profes-
sional level, which compels him to compensate
for this disability by making a franchising agree-
ment. Each side aims at making a maximum
profit because of the actual inequality of those
two entering a franchise business; the one who
is always strong and more omnipotent and ex-
perienced is a franchisor, and the weaker side is
mostly a franchisee rather than a right-holder.
That's why regulating franchise businesses ne-
cessitates solving the problem of creating legal
guarantees to protect a franchisee.

Actual inequality of the parties entering
a franchise business might occur in the ear-
ly pre-contractual stage. In fact, in this stage,
two negative factors are juxtaposed. First, as it
has already been mentioned, this is insufficient
job experience for a franchisee (beneficiary),
and this is a plus for the franchisor as he/she
possesses a preferable position. Second, the
authoritative factor in this respect is that there
is no clearly modified legal regulation in the
pre-contractual stage.” So fighting the legisla-

6 Ali, A. 0. (2020). Legal Aspects of the Franchise Con-
tract, an Analytical Study. Arab Renaissanse House
Publishing, p. 231.

7 Kokiashvili, M. (2009). Franchising and its legal regula-

tive vacuum is likely to be critical in the early
pre-contract stage that's why it is significant to
form special regulation to avoid insolence and
violation of franchisee’s rights and the diver-
sion from the equality principles of civil legal
relations.

For instance, if we analyze the hypothetic
model for a franchise business, according to
civil law, a franchisee (beneficiary) is to make
up his mind whether to trust and accept insuffi-
cient and obscure information about a franchi-
sor’s job performance (know-how) his entrepre-
neurial activities and take notice of those data
that a franchisor deems necessary, desirable
or scratch the surface and get things intuitively
what is the business perspective before signing
a contract.® Can a franchisee make a motivat-
ed and argumentative decision over franchise
agreement in such a legal vacuum? Is it legal
to allow a franchisor decide the extent of in-
formation disclosure and provision in the early
pre-contractual stage?

The negative answer is irrevocable, which
can be explained in the following way: It's fore-
most to work out an efficient and effective legal
mechanism in the early pre-contractual stage
to provide equal conditions for the parties en-
tering a franchise business.

Common law system, as well as continental,
signals what is the key instrument of the legal
mechanism to protect the interests of a fran-
chisee (beneficiary), and this major principle is
the provision of pre-sale disclosure that is acti-
vated in the initial stage of business formation.’

If we define schematic processing, this prin-
ciple liesin the factthat a franchisor (right-hold-
er) is under obligation to give and represent
essential information to a potential franchisee
(beneficiary) before the contract is drawn up.

Before we get to the conclusion and put for-
ward the answer to the question of whether our

tion. Thilisi, Publishing “Meridiani”, p. 20.

8 Emrich, N., Twiehoff, M. (2022). Die 7 Irrtimer im
Franchise: Was Einsteiger wissen missen. Humburg,
S. 20.

9 Kucher, A. N. (2005). Theory and practice of the
pre-contractual stage: a legal aspect. M. Statute, p.
213.
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legal system needs a new legal institution, pre-
sale information disclosure and transferring
in the early pre-contractual stage, it's very im-
portant to be aware of its legal nature, because
such research will help us understand how our
legal system organically absorbs this foreign
construction.

1.2. Problems at the pre-
contractual stage and a special
law on information disclosure

A franchise business’s pre-contractual stage
is usually regulated by a special information
disclosure law, which imperatively addresses
a franchisor’s obligation, i.e., requirements to
provide a franchisee with equivalent objective
information earlier than signing a contract. This
kind of obligation seems natural; a potential
franchisee (This is a legal action in accordance
with its legal nature) remains connected to an-
other part using a set of rights and obligations
before forming contractual relationships, and
this makes us familiarize ourselves with the
special pre-agreement statement within the
framework of legal relations which involves
unilateral commitment, a franchisee’s right to
be provided with information and requirement
to make a franchisor meet all the liabilities con-
cerning pre-sale franchise disclosure.

Thus, the distinctive features of the fran-
chising contractual mechanism are a continu-
al legal relationship, the franchisor’s right of
control over the franchisee’s activities, and the
franchisee’s commitment to follow the advice
and directives of the franchisor. In case of not
yielding to the range of requirements intercon-
nected and mutually related contractual part-
ners are to abide by any liability mechanism.
(Legal systems in the case of several foreign
countries involve intersectoral liability mecha-
nisms that consist of private and public legal
norms (France, Italy).

What's the aim of franchising legal relation-
ships? It imposes obligations upon franchisees
as well as franchisors and affects pre-contractu-

al conduct as well as the fundamental elements
of the relationship. Pre-contractual relations
and contract negotiations are made separately
and provided the franchise agreement is draft-
ed or terminated, it won't have any bias upon
these pre-contractual relations, i.e. it recog-
nizes the need to activate liability mechanism
imperatively in case of violation of rights and
interrupting a franchisee from being provided
by the pre-contractual duty of Information dis-
closure even though franchise contract is never
signed.® Existence of pre-contractual legal re-
lationships is defined by two factors: submis-
sion period of potential franchisor’s informa-
tion liability terms and potential franchisee’s
rights terms to have confidentially protected,
detailed franchise information and resources
and these terms are negotiated and endorsed
mutually, and when the contract is overdue, or
all the commitments are fulfilled, then it results
in cancellation of pre-contractual negotiations.

2. CULPA-IN-
CONTRAHENDO DOCTRINE

It is very important to make first Pre-con-
tractual liability of legal regulation reform (for
example, in Germany, while focusing on obliga-
tions law reform, it recognized the need to ex-
pand the German Civil Code with a special norm
& 311 (2) in 2002, that imposes both franchise
business partners to act honestly when fran-
chise negotiations are underway and second,
we shouldn’t resist to the presumption that
pre-sale information disclosure process follows
doctrine of (culpa-in-contrahendo) pre-con-
tractual relationship between the parties en-
tering a franchise business. The main intention
is to enable the principle of good faith in a con-
tractual relationship of franchising.

It is necessary to analyze the franchisor’s
(right holder) information obligation in detail.
The legal obligation involves the representa-
tion of a franchise disclosure statement similar

10 Martius, W. (2024). Fairplay Franchising, Springer
Gaber. 4. Auf,, S. 55.
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to the offer to a great extent. What's the mean-
ing of offer and its principles? Let's compare it
with the information disclosure statement:

The legal nature of the Offer lies in the fact
that it shows the willingness of the partner to
draft an agreement that conveys the intentions
of the person who has already made a sugges-
tion. Due to the proposal, he asserts that the
agreement is made for the addressee, who ac-
cepted it. The Offer concerns the distinctive
terms, conditions and issues of the agreement.”
It can be concluded that the Offer is quite clar-
ified and modified to express the Offerant’s
wish. In case of acceptance, sign the following
document. If we get to the bottom of the fran-
chise disclosure statement and analyze its es-
sence, we will realize that the Offer, as well as
the franchise disclosure statement, share the
same characteristic feature: “comprehensibility
(clearance)”. Moreover, a special law on fran-
chising urges a franchisor to provide a franchi-
see with an information disclosure statement
alongside all the detailed and exhausted sourc-
es of information involving substantial terms
and conditions.

There is no doubt that when a potential
franchisor provides a franchisee with an infor-
mation disclosure statement, by doing this, he
expresses his willingness to form a franchise re-
lationship and sign a franchise contract; what's
more, any pre-contractual legal regulation
model for franchise business contains franchise
disclosure statement, and its content consists
of the very text of the agreement and Offer doc-
trinal definition is similar to commentary made
in Criminal Code - the article 329. “Offer is a pro-
posal to Offer an Agreement, show one-sided
willingness and meet expectations of accepting
this agreement from the other side, and pos-
tulates legal regulation results for both sides
standing for a franchise business, i.e. involving
Offerer and addressee “(Acceptant)”’? Offer has

11 Vashakidze, G., Gelashvili, I., Baghishvili, E., Rusiashvili,
G., Aladashvili, A., Meskhishvili, K., Motsonelidze, N.,
Batlidze, G., Zorbenadze, S., Gatserelia, A., Svanadze,
G., Robakidze, I. (2019) Commentary to the Civil Code
of Georgia. Book Ill, Thilisi, GIZ, p. 99.

12 Ibid.

a broad meaning, and its identifying features
are doctrinally interpreted: The First feature is
clearance of Offer, and due to it, the addressee
should clearly define the Offerer’s willingness.
Second - Offer directives that assert acceptance
of suggestions, terms and conditions from the
addressee for successful business plan imple-
mentation. Third, it's the content of the Offer
- it must contain substantial terms and con-
ditions of the contract. The fourth element is
addressee - It should be obvious to whom the
offer is addressed.

2.1. Disclosing pre-sale
information —
a distinctive principle

Considering prominent elements and fac-
tors while concentrating on information disclo-
sure, we may conclude that the Offer is mostly
characterized by clearance, directiveness and
content. As for the addressee, the Information
disclosure document is always directed toward
the potential franchisee.

Therefore, the information disclosure docu-
ment is characterized by every trait of “Classic
Offer's” shares; therefore, its content is regu-
lated in every pre-contractual legal regulation
model by the special law on franchising. (The
imperative norms determine the content of Of-
fer That's why it enables us to conclude that the
information disclosure document has the same
nature as Offer but is “special Offer with imper-
ative steps”.

Thus, disclosing pre-sale information on the
pre-contractual stage of franchising is the dis-
tinctive principle. It is associated with the clas-
sical contract-signing concept involving minor
analysis toward the offer content. This enables
us to give a positive answer to the question
that there is no need to copy construction law
research methods; moreover, in this particular
case, drastic reforms in existing legislation are
unnecessary.
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2.2 Pre-contractual liability
in European legal family

The pre-contractual liability institute was
originally founded in the German legal system
and then interpreted by the meaning of French
jurisdictional terms. Nowadays, it is depicted
and enacted in many normative acts of those
countries that attribute to continental European
legal family (Videlicet in Italy, France, Spain, and
Switzerland).® Notwithstanding the differences
in the contents of the pre-contractual liability
mechanism, in the case of different national le-
gal systems, it is notable that the main principle
of pre-contractual liability remains a civil-legal
liability, implying opportunities to violate and
terminate contract terms and remunerate the
damages caused by unlawful acts.

Alongside it, existing pre-contractual liabil-
ity in concrete separate national systems isn’t
limited to civil legal liability only, but also it
foresees for minor violations administrative li-
ability and for serious violations - criminal lia-
bility (for example, in France, Italy, and Spain).
Regulating pre-contractual stage in franchis-
ing is guaranteed neither by the Civil Code nor
any legislative act in Georgia. So, it should be
considered that the Georgian model for le-
gal regulations should be established at the
pre-contractual stage with the main objective
of enacting and legalizing intersectional liabili-
ty mechanisms to avoid unlawful acts. That kind
of regulation model would involve public and
private legal forms.

When we talk about the pre-contractual
stage and preparation of the franchise disclo-
sure document, we shouldn’t forget the exis-
tence of the model franchise disclosure law of-
ficially adopted by the UNIDROIT Study Group
on franchising on 25 September 2002. According

13 Nedzel, N. E. (1997). A Comparative Study of Good
Faith, Fair Dealing, and Precontractual Liability, 12
TUL. <EUR. & CIV. L.F. 97.p.147; Southern University
Law Center;
<https://elsevier-ssrn-document-store-prod.
s3.amazonaws.com/15/11/02/ssrn_id2685374
code624997.pdf?response-content-disposition=in-
line&X-Amz-Security-Token=IQoJb>

to the franchise agreement, preparing a model
franchise disclosure law started in 1985 when
the Governing Council of UNIDROIT worked on
the UNIDROIT Conventions™ on International
Leasing and International Factoring.

The first and foremost factor in model law is
regulating franchise relationships by providing
pre-sale information disclosure in the pre-con-
tractual stage. Model law, of course, is short and
consists of a single preamble and ten chapters.
As for the preamble, it depicts and forwards the
significant role franchising plays in many high-
ranked countries, for example, but the chapters
concern information disclosure and provision
elements that must be taken into account be-
fore drawing up an agreement.

Information vacuum challenges compass
unavailability and disclosure of information
concerning the parent company and beneficia-
ry’'s company. (i.e. information on both parties
entering the franchise business). This specific
feature in business formation is characterized
as transparency and disclosure that restricts
franchise efficiency and effectiveness. This
means that some of the elements of a system
cannot be seen but can nevertheless affect the
system’s operation. Many challenges in fran-
chise systems can be avoided if franchisors and
franchisees have more open and frequent com-
munication, mutual respect and transparency.
That is why information disclosure concern-
ing franchise business entities seems to be of
most requireable principles at the pre-contrac-
tual stage according to franchising legislation
in certain countries such as The USA, France,
Germany, Australia, Belgium, Brazil, Indonesia,
Spain, Canada, etc. Violating certain aspects of
franchise agreement obligations is sanctioned
even by criminal liability. Unfortunately, no
chapter in the Civil Code will regulate franchise
business in the pre-contractual stage.

To overcome a series of challenges, the
franchise industry necessitates law enforce-

14 UNIDROIT Principes of commercial contracts. (2016)
<https://www.unidroit.org/instruments/commer-
cial-contracts/unidroit-principles-2016/> (Last ac-
cessed: 02.09.2024).
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ment and representation of (“Law on Franchis-
ing”, law on “Changes and Amendments to the
seventh chapter in Civil Code”), parties enter-
ing franchise business are bound to abide by
the law to disclose any special information at
the pre-contractual stage. Developed coun-
tries, through special disclosure obligations
put onto a franchisor, ease franchisee destiny
by formulating its inner will to conclude a fran-
chise agreement. Having received disclosure
information, the franchisee fully understands
the meaning of its actions directed to franchise
agreement execution. Thus, in such a situation,
we may conclude that the foreign franchisee’s
expression of will corresponds to its inner will.

If information disclosure obligations are
terminated or violated, then we may face sev-
eral challenges even in developed countries:
e.g. The existence of a large number of franchi-
sors who lack successful technologies, The ex-
istence of those franchise companies that work
only on gathering royalties and give nothing in
exchange for this payment (Franchise royalty is
a sum paid to the franchisor. It typically is the
percentage of sales (usually the gross) that the
franchisees pay to the franchisors). The exis-
tence of subsidiary companies, i.e., franchisee
companies, seeks the way and resort to certain
measures to face business challenges by draft-
ing a franchise contract. The agreement gives
both parties a clear understanding of the basis
on which they will continue to operate.

RESULTS AND CONCLUSION

There is no doubt that when a potential
franchisor provides a franchisee with an in-
formation disclosure statement, he expresses
his willingness to form a franchise relationship
and sign a franchise contract. In addition, any
pre-contractual legal regulation model for busi-
ness consists of a franchise disclosure state-
ment, and its content involves the agreement’s
text and the offer doctrinal definition, similar to
commentary made in Civil Code Georgia.

Considering prominent elements and factors

while concentrating on information disclosure,
we may conclude that the offer is mostly char-
acterized by ineligible clearance, directiveness
and content. As for the addressee, the Informa-
tion Disclosure document is always directed to-
wards the potential franchisee.

Therefore, every trait of “Classic Offer”
shares characterises the information disclosure
document. Therefore, its content is regulated in
every pre-contractual legal regulation model
by the special law on Franchising (The content
of the offer is determined by the imperative
norms). As a result, this enables us to conclude
that the Information Disclosure document has
the same nature as the “Proper Offer”; however,
this is a “special offer with imperative steps”.

In summary, disclosing the pre-sale informa-
tion on the pre-contractual stage of franchising
is the distinctive principle. It is associated with
the classical concept of contract signing that in-
volves a minor offer content analysis. Thus, its
content often isn't visible. This allows us to give
a positive answer to the need for reforms in the
existing legislation.

15 Schwenken, C., Riedl, H. (2024). Praxisleitfaden Fran-
chising, Strategien und Werkzeuge flir Franchisegeber
und —nehmer, Minchen, Springer Gaber, 3. Aufl,, S.
20.



#31, september, 2024

105

BIBLIOGRAPHY:

N

10.

1.

12.

Vashakidze, G., Gelashvili, I., Baghishvili, E., Rusiashvili, G., Aladash-
vili, A., Meskhishvili, K., Motsonelidze, N., Batlidze, G., Zorbenadze, S.,
Gatserelia, A., Svanadze, G., Robakidze, I. (2019). Commentary to the
Civil Code of Georgia. Book 1, Thilisi, GIZ.

Emrich, N., Twiehoff, M. (2022). Die 7 Irrtiimer im Franchise: Was Ein-
steiger wissen miissen, Hamburg.

Association of Franchising Projects. (2000). Small and medium busi-
ness in Franchising, (Bulletin). Publishing “Thani”.

Ali, A. 0. (2020). Legal Aspects of the Franchise Contract, an Analyti-
cal Study. Arab Renaissanse House Publishing.

Greene, N., Newton, D., Olson, J. K. (eds.). (2021) The Annotated Fran-
chise Agreement.

Nedzel, N. E. (1997). A Comparative Study of Good Faith, Fair Dealing,
and Precontractual Liability, 12 TUL. <EUR. & CIV. L.F. 1997; Southern
University Law Center.

Martius, W. (2024). Fairplay Franchising. Salzburg.

Zweigert, K., Kotz, H. (1988). An Introduction to Comparative Law. Vol.
[, Oxford University Press.

Kucher, A. N. (2005). Theory and practice of the pre-contractual stage:
a legal aspect. M. Statute.

Kokiashvili, M. (2009). Franchizing and its legal regulation. Publishing
“Meridiani”.

Hussein, M. A. Z. (2019) Legal Aspects for the Pre-contract Stage, Pub-
lisher: s g Idbloy 2uusy -

UNIDROIT Principes of commercial contracts. (2016)

Internet Resources

1.

<https://www.unidroit.org/instruments/commercial-contracts/uni-
droit-principles-2016/>
<https://www.unidroit.org/instruments/commercial-contracts/uni-
droit-principles-2016/>
<https://www.franchise.org/faqs/basics/what-is-a-franchise>
<https://elsevier-ssrn-document-store-prod.s3.amazonaws.
com/15/11/02/ssrn_id2685374_code624997.pdf?response-con-
tent-disposition=inline&X-Amz-Security-Token=1QoJb> (Last acces-
sed: 02.09.2024).

Tamila Khurtsidze, Ekaterine Lapachi



106 #31, Lgdpgddgéo, 2024

Giorgi Mukbaniani

LEGAL CHALLENGES THROUGH
THE THEORY OF HARMONY OF
LABOR AND CAPITAL INTERESTS

Giorgi Mukbaniani

Doctoral Candidate of Law,
Caucasus International University,
Member of Georgian Bar Association, Georgia

ABSTRACT

This article explores the relationship between labor and capital
interests through the lens of Frederick Winslow Taylor's scientific
management theory and Georgian legal frameworks. It examines how
harmonizing these interests can address organizational confl icts and
enhance labor effi ciency and capital growth. The concept of “inter-
est” plays a critical role in this analysis. In a broader sense, interest
refl ects an individual’s motivation and engagement with various sub-
jects, shaped by their legal, social and economic context. Interest
pertains to production relationships and the distribution of resourc-
es, infl uencing how labor and capital interact within a corporate set-
ting. Optimizing work processes can align employee and employer
goals, fostering a more equitable distribution of wealth. The analysis
highlights the role of interest in legal contexts and the importance
of compliance in managing confl icts. Organizations can improve gov-
ernance and achieve a balanced, productive work environment by
integrating scientifi c management with fi duciary duties and ethical
practices.

Keywords: Interest, Harmony, Conflict, Corporate law, labor,
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“All we want is to see wealth spread
among the laboring classes”
Napoleon

INTRODUCTION

Cooperation between employee and em-
ployer is vital; in this process management
takes an important role. The best management
might be described as a true science; therefore,
scientific management encourages the prin-
ciple of spreading wealth among the laboring
classes. However, before discussing the issues,
we should define the word interest, which may
be crucial in addressing the matter.

1. THE CONCEPT
OF “INTEREST"

Interest is the desire for an object's percep-
tion and cognition (Subject, Event, Action). In-
terest is attributed to the class of intellectual
feelings. The interests of their social circle sig-
nificantly determine the content of an individ-
ual's interests. Strong and deep interest often
defines an individual's motivation for action.
Interest is generally considered regarding di-
rection (i.e., content), volume, intensity, and
stability. The content of interests represents
the category of objects towards which interest
is directed. High-intensity interest may lead to a
strong will to achieve the relevant goal; stability
is often associated with the intensity of inter-
est but not necessarily. A person with a certain
temperament may quickly lose intense interest,
while someone with the relatively weaker in-
tensity of interest may retain it throughout their
lifetime.! Hence, it may be said that you are de-
fined by what you are interested in.

Besides, interest also has its economic per-
spectives. From an economic standpoint, in-
terest is an objective economic category and
a crucial form of manifesting production rela-

1 Natadze, R. (1986). Georgian Soviet Encyclopedia. Vol.
5. Thilisi, Georgia: Main Editorial Office of the Geor-
gian Soviet Encyclopedia, p. 175.

tionships. As a motivating force for social sub-
jects, it reflects the state of workers within the
production system of society, the connection
between their material needs, and their eco-
nomic activities._The essential aspect of this
concept is that it is based on material needs
and reflects the specific production relation-
ships of each society. It is a system of interests
encompassing the interests of societies, class-
es, groups, and individual interrelationships. It
is a general economic category characteristic of
all economic formations of society,? and it also
has an indirect but close connection to labor
and corporate legal systems.

2. PROFIT-MAKING AND LEGAL
FRAMEWORKS IN GEORGIAN
ENTREPRENEURSHIP

According to the Georgian Law on Entre-
preneurs, entrepreneurial activity is defined as
lawful, independent, organized, and repetitive
conduct aimed at generating profit.> This im-
plies that profit-making is the primary objective
of establishing a legal entity. However, how can
it be achieved? Of course, many mechanisms
may exist, for instance, individuals with execu-
tive and representative authority, such as direc-
tors, company partners, or supervisory boards,
whose decisions are crucial for achieving cor-
porate profits. Still, ordinary workers should
also play an essential role in this procedure. In-
deed, the Georgian Law on Entrepreneurs does
not directly address ordinary employees’ rights
to participate in a corporation’s everyday busi-
ness decisions, but laborers’ rights are guar-
anteed through the Labor Code of Georgia. In
this context, one of our goals is to highlight the
strong connection between these two legal acts.

The connection between the aforementioned

2 Chanukvadze, G. (1986). Georgian Soviet Encyclope-
dia. Vol. 5. Thilisi, Georgia: Main Editorial Office of the
Georgian Soviet Encyclopedia, p. 175.

3 Law of Georgia on Entrepreneurs (2021). Arti-
cle 2 (2). <https://matsne.gov.ge/ka/document/
view/5230186?publication=9#DOCUMENT:1> [Last
accessed: September 4, 2024].
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legal acts underlines the relevance of the The-
ory of Harmony of Labor and Capital Interests.
This theory may encounter legal challenges that
need to be clarified in the context of modern so-
ciety. Both Labor Code of Georgia and the Law
of Entrepreneurs as a new legal act in the Geor-
gian legal system should address specific legal
issues effectively. However, the law might lead to
a range of other effects, both positive and neg-
ative, that were not initially apparent. Therefore,
we must look beyond the surface to fully under-
stand the broader impact of any legal measure.

3. THE THEORY OF HARMONY
BETWEEN LABOR AND
CAPITAL INTEREST

Frédéric Bastiat, a French economist, writ-
er, and a defender of free markets, proposed
the Theory of Harmony of Labor and Capital.
Frédéric Bastiat suggested that the interests
of labor (employees) and capital (employers
or capital holders) can be harmonized to es-
tablish a collaborative and mutually advanta-
geous relationship. According to this perspec-
tive, when labor and capital align their goals
and efforts, they can enhance productivity and
profitability for the corporation. This improved
economic performance that can be equitably
distributed, with benefits manifested through
increased wages, improved working conditions
for employees, and elevated returns on invest-
ment for capital holders. This alignment fosters
a balanced and effective partnership between
labor and capital within a legal framework that
promotes shared benefits and cooperation.
The theory posits that labor and capital are not
inherently in conflict. Rather, their interests can
be harmonized through mechanisms such as
profit-sharing arrangements, employee stock
ownership plans, and participatory manage-
ment practices. These strategies provide work-

4 Mill, J. S. (1848). Principles of Political Economy. Dis-
cusses the potential benefits of cooperation between
labor and capital. London, UK: John W. Parker, pp.
189-213.

ers with a vested interest in the enterprise’s
success, thereby aligning their goals with those
of capital holders and fostering a cooperative
relationship. This alignment can contribute to a
more integrated and mutually beneficial busi-
ness environment, where both labor and capital
benefit from the overall success and profitabili-
ty of the organization.’

In his essay “That Which Is Seen and That
Which Is Not Seen,” Frédéric Bastiat presents the
“broken window fallacy” as a simple and promi-
nent example. According to this case, the shop-
keeper’s careless son broke a pane of glass when
heleftitopen.Butthe questionarises: “Everybody
must live, and what would become of glaziers if
panes of glass were never broken?”® Spending
money by the shopkeeper on the broken window
despite unhappiness illustrates regulation of the
great part of economic institutions.” Cost for re-
pairing the damaged window is the encourage-
ment of trade and it might be granted, however,
Bastiat adds that shopkeeper instead the broken
window could spend money on another need, for
example, he could have replaced his old clothes
instead.® And sure, money circulation and the
encouragement of industry, in general, is provid-
ed by hiring the glazier and paying him money
for the services provided, but for the glazier's
trade “destruction is not profit”? Frédéric Bastiat
observes that much more significant is what is
not seen. For more clarity, he states that if the
shopkeeper had not had a window to replace, he
would, perhaps, have replaced his old shoes.? In
point of Fredéric Bastiat's view for money circu-
lation, for industrialization and encouragement
it does not matter for what the money will be
spent for, but it should be understood that “nei-
ther industry in general, nor the total of nation-
al labor, is affected, whether windows are bro-

5 Miles, R. E. (1978). Organizational Strategy, Structure,
and Process. Explores participatory management
practices. New York, NY: McGraw-Hill.

6 Bastiat, F. That Which Is Seen and That Which Is Not
Seen. Paris, France: Guillaumin & Co., p. 2.

7 Ibid., pp. 3-4.

8 Ibid.

9 Ibid.

10 Ibid.
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ken or not”" The shopkeeper instead of broken
window, might have spent the money for other
needs too. The saying “What would become of
the glaziers if nobody ever broke windows?” is a
rhetorical question that highlights a flawed way
of thinking. Breaking windows might be good
for glaziers because it gives them work; howev-
er, this perspective ignores that resources spent
on repairing windows could have been used for
something more productive or beneficial, lead-
ing to a net loss for society.

In essence, Frédeéric Bastiat's saying chal-
lenges the idea that destruction or harm can be
economically beneficial just because it creates
work or stimulates certain industries. This con-
cept underscores the notion that harmonizing
the interests of labor and capital can yield sub-
stantial, albeit less immediately visible, bene-
fits essential for a society’s sustained economic
well-being. By recognizing the direct and indi-
rect effects of economic decisions, legal frame-
works can better support practices promoting
long-term economic health and equitable ben-
efit distribution.

The Evolution of Labor Rights

Due to the idea of protecting laborers’ rights,
Bastiat's views were shared by the Georgian
public figure, journalist, politician, lawyer, and
writer Ilia Chavchavadze. In 1863, he published
Bastiat's work, The Physiology of Plunder, in is-
sue No. 8 of the journal Sakartvelos Moambe.?
The Physiology of Plunder exposes the mecha-
nisms through which wealth is unfairly redis-
tributed from individuals to others, especially
impacting laborers.

According to Bastiat’s work, wealth is not
merely the affluence of two individuals; it is
contentment, well-being, security, indepen-
dence, and the opportunity to gain an educa-
tion.® In opposition to all these benefits, war,

11 Ibid.

12 Sakartvelos Moambe. (1863). No. VIII, August, first
year, Thilisi, Georgia.

13 Bastiat, F. (1863). The Physiology of Plunder (translat-

slavery, and monopoly are cited,”* because war
destroys the sustenance, slavery nullifies talent
and monopoly transfers wealth from one person
to another® However, there comes a time when
the loss of wealth reaches a point where even
the plunder feels that if he had acted honestly,
he would have lost less® For example, forcible
plunder involves waiting until a person has cre-
ated something, then using violence to take it
away from them,” but the Commandment says:
“Thou shalt not steal”’® Forcible plunder can
also occur in a different way. Instead of waiting
for someone to produce something and then
taking it from them, the plunderer takes control
of the person, stripping them of their freedom
and forcing them to work. Rather than offering
a trade of services, the plunderer says: “You do
all the work, and | take all the benefits.” This
is essentially slavery, which always involves the
abuse of power! In contemporary times, slav-
ery has persisted up to the present day without
causing plantation owners much moral discom-
fort?® and how could it be otherwise when it is
well established that even Aristotle was unable
to conceive of a society that could function
without the institution of slavery.”

Even in modern, developed legal systems,
labor rights face many obstacles, highlighting
their relevance due to their high impact on our
everyday lives. For example, what promoted the
Georgian Labor Code to establish in the legal
framework an 8-hour working day for labor-
ers?? This is not solely due to the imitation of

ed into Georgian). Sakartvelos Moambe, No. VIII, Au-
gust, first year, Thilisi, Georgia, p. 62.

14 Ibid., pp. 62-63.

15 Ibid.

16 Ibid., pp. 63-64.

17 Bastiat, F. (1863). The Physiology of Plunder (translat-
ed into Georgian). Sakartvelos Moambe, No. VIII, Au-
gust, first year, Thilisi, Georgia, p. 65.

18  Ibid., pp. 65-66.

19 Ibid., pp. 68-69.

20 Bastiat, F. (1850). The physiology of plunder. New York,
NY: D. Appleton & Company. <https://www.econlib.
org/book-chapters/chapter-s-2-ch-1-the-physiology-
of-plunder/> [Last accessed: September 4, 2024].

21 Ibid.

22 Labor Code of Georgia (2010). Article 24. <https://
www.matsne.gov.ge/ka/document/view/1155567°?-
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developed legal systems of different countries.
One of the main reasons was the international
good practice of successful corporations’ cor-
porate governance policies. Thus, Henry Ford,
the founder of the Ford Motor Company, played
a pivotal role in adopting the 8-hour workday.
On January 5, 1914, Ford made a groundbreaking
decision that changed labor practices. He re-
duced the working hours for his employees from
9 to 8 hours per day while also doubling their
wages to $5 a day.? Despite this unprecedented
decision being aimed at increasing productivity
and reducing employee turnover. Henry Ford’s
introduction of the 8-hour workday represented
a significant milestone in labor practices in the
United States and internationally. This innova-
tive approach established a crucial precedent
for other organizations, significantly advanc-
ing the objectives of the broader labor move-
ment. Ford’s successful implementation of the
8-hour workday facilitated its adoption across
diverse industries and played a pivotal role in
shaping subsequent legislative measures that
formalized labor reforms. This paradigm shifts
not only enhanced working conditions but also
contributed to the institutionalization of fair la-
bor standards.*

4. HARMONIZING LABOR AND
CAPITAL INTERESTS BY USING
FIDUCIARY DUTIES, SCIENTIFIC
MANAGEMENT AND
CORPORATE GOVERNANCE

Fair labor standards and gaining profits for
corporations have a crucial connection. Accord-
ing to the Georgian Law on Entrepreneurs, the

publication=26> [Last accessed: September 4, 2024].

23 Ford, H. (1922). My Life and Work. Garden City, NY:
Garden City Publishing Co. This autobiography pro-
vides insight into Ford’s views and the motivations
behind his labor policies.

24 Hirsch, J. (2005). The Rise and Fall of the American
Economic Order. Chicago, IL: University of Chicago
Press. This source examines the impact of Ford’s la-
bor policies on the American economy and labor stan-
dards.

only individual who makes decisions, controls
procedures and defines labor policy in the cor-
poration is the executive and representative
authority of the corporation, known as the di-
rector or manager in many legal systems. He or
she is the stone corner in the relationship with
laborers and makes decisions regarding their
dismissal, incentives, etc. However, the afore-
mentioned legal act does not directly address
this procedure, which encourages us to consid-
er which principle we should adhere to in ad-
dressing this issue.

In resolving this matter, fiduciary duties may
provide guidance, which are defined as individ-
uals holding executive and representative au-
thority. Fiduciary relationships are trust-based
connections between a corporation and its gov-
erning body members, such as directors. These
relationships originated from English law, dat-
ing back to 1742, and have since permeated
American legislation.?

According to the Georgian Law on Entrepre-
neurs, fiduciary duties are encapsulated in the
general part of the law, specifically Article 50
(1). This article stipulates that directors must
fulfill three essential conditions to be exoner-
ated from liability: first, they must act in good
faith while making decisions (duty of good
faith); second, they must exercise due care to-
wards the enterprise, which implies acting with
the diligence and prudence that an ordinarily
prudent person would exercise under similar
circumstances (duty of care); and third, they
must act with the belief that their actions are in
the best economic interests of the corporation
(duty of loyalty).?

These obligations could collectively be
known as the “triad”, comprising the duties of
good faith, care, and loyalty obligations.

It should be noted that while these duties
are conditionally applied in corporate law, they

25 Chanturia, L. (2006). Corporate Governance and Ac-
countability of Leaders in Corporate Law. Thilisi:
Samartali, p. 290.

26 Law of Georgia on Entrepreneurs (2021). Arti-
cle 50 (1). <https://matsne.gov.ge/ka/document/
view/5230186?publication=9#DOCUMENT:1> [Last
accessed: September 4, 2024].
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are closely interrelated.” However, it is worth
emphasizing that Article 50 of the Law on En-
trepreneurs, which consolidated these duties,
titles the section only as “Duty of Care.” This
section focuses on the obligation to exercise
reasonable care, skill, and diligence. As a result,
the law prioritizes the duty of care, whereas the
duty of loyalty is not explicitly defined within
this legal framework.

An exception is found in Article 53 of the
new edition of the Law on Entrepreneurs, which
addresses the prohibition of competition. This
provision contains elements of the duty of loy-
alty but represents only a specific manifestation
of this obligation.?® Therefore, under Georgian
law, the so-called “duty of loyalty”, in essence,
relates to the prohibition of competition within
the corporation.?

Given that the new edition of the Law on
Entrepreneurs is based on European directives,
the absence of a direct definition of the duty
of loyalty in Georgian law may be explained by
the fact that, for example, in German law, the
legal regulation of the duty of loyalty is less de-
veloped in both judicial and academic contexts
than in American law.*® This is because the doc-
trine concerning the exploitation of corporate
opportunities in German law was developed
much later than in American law.*

Nevertheless, it must be stated that the
duty of loyalty requires directors to prioritize
the corporation’s interests over any personal
ones.*? It should be used to enhance the harmo-
ny of interests and safeguard against conflicts
of interest.

Before delving further into the duty of loyal-
ty, it is crucial to distinguish it from the duty of

27 Tsertsvadze, L. (2015). Duties of Directors in Company
Mergers and the Disposal of Control Packages (Com-
parative-legal Analysis of the U.S., Primarily Delaware
State, European, and Georgian Legal Systems). Thilisi,
Georgia: Publishing House of TSU, p. 135.

28 Chanturia, L. (2006). Corporate Governance and Ac-
countability of Leaders in Corporate Law. Thilisi:
Samartali, p. 303.

29 Ibid., pp. 310-311.

30 Ibid.

31 Ibid., pp.312-313.

32 Ibid., pp.316-317.

care, as determining which duty a director has
violated is practically important for establish-
ing liability. First and foremost, it should be not-
ed that the business judgment rule, as defined
in Article 52 of the Law on Entrepreneurs, does
not apply to the duty of loyalty®. The legisla-
ture determined that applying this rule to the
duty of loyalty would lead to many ambiguities
and complicate the issue of holding directors
accountable, which is already a complex matter.

The existence of the duty of loyalty is rec-
ognized in Georgian legal literature, but distin-
guishing it from the duty of care is not as simple
as it may initially appear. The complexity arises
primarily from the fact that the duty of loyalty
is not directly defined by legislation.

Consequently, it should be noted that the
duty of care establishes an objective procedural
standard for performing duties by the govern-
ing person when acting in the company’s inter-
ests. In contrast, the duty of loyalty pertains to
the motives behind the actions of the governing
person and aims to prevent actions contrary to
the company’s interests. Thus, a presumption of
breach is applied in cases of breach of the duty
of loyalty. Conversely, in cases of breach of the
duty of care, the presumption is the opposite,
derived from the business judgment rule.>*

As for the prohibition of competition, as
already noted, it is a specific manifestation of
the duty of loyalty and is regulated by Georgian
legislation. The law imposes an obligation on
directors to refrain from competing activities
during their tenure and, possibly, after their de-
parture if stipulated in their employment con-
tract. This condition arises from the principle
that directors should dedicate all their skills
and energy to the company. However, the law
only addresses the restriction of employment
in competitive enterprises.

Thus, schematically, the duty of loyalty en-
compasses essential principles for regulating
and preventing conflicts of interest, such as

33 Chanturia, L. (2006). Corporate Governance and Ac-
countability of Leaders in Corporate Law. Thilisi:
Samartali, p. 320.

34 Ibid., pp. 321-322.
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self-dealing transactions, related-party trans-
actions, the exploitation of corporate oppor-
tunities, insider trading, and relationships re-
vealed within the scope of conflicts of interest.®
Generally, the duty of loyalty is a fundamental
part of fiduciary duties that requires directors
of a corporation to act in the best interests of
the corporation.’ It is also true that, tradition-
ally, this duty is understood to protect the cor-
poration and its shareholders itself, ensuring
that nobody could put personal interests above
those of the company, but the idea of extending
this duty to consider the interests of labor and
capital interests could theoretically be framed
as part of a broader corporate governance
model in corporations. Corporate Social Re-
sponsibility (CSR) principles serve this purpose
exactly. CSR principles encompass: 1. Account-
ability; 2. Transparency; 3. Ethical behavior; 4.
Respect for stakeholder interests; 5. Respect for
the rule of law; 6. Respect for the international
norms of behavior; 7. Respect for human rights.

The European Union has been instrumen-
tal in influencing and advancing CSR practices
through its directives and policies. The EU’s
stance on CSR is based on the belief that busi-
nesses should voluntarily incorporate social,
environmental, and economic considerations
into their operations and their engagements
with stakeholders.”” The Non-Financial Report-
ing Directive (2014/95/EU)*® and the EU Direc-
tive on Corporate Sustainability Due Diligence
(proposed in 2022)® are prime examples of

35 Norwood, P., Beveridge, Jr. (1992). The Corporate Di-
rector’s Fiduciary Duty of Loyalty: Understanding the
Self —Interested Director Transaction. Journal of Cor-
poration Law, 27 (2), p. 657.

36 Dodd, E. M. (1932). For Whom Are Corporate Manag-
ers Trustees? Harvard Law Review, 45, No. 7, pp. 1145-
1163.

37 European Commission. (2001). Promoting a European
Framework for Corporate Social Responsibility. Green
Paper, COM (2001) 366.

38 European Parliament and Council (2014). Directive
2014/95/EU on disclosure of non-financial and di-
versity information by certain large undertakings and
groups. <https://eur-lex.europa.eu/eli/dir/2014/95/
0j> [Last accessed: September 4, 2024].

39 European Parliament and Council (2022). Directive
2024/1760 on corporate sustainability due diligence.

encouraging corporations to act in a socially
responsible manner, which often includes fair
treatment of employees.”® If the duty of loyalty
is understood in a wider, more socially respon-
sible context, it could be leveraged to support
policies and decisions that align the interests
of both labor and capital, including initiatives
like profit-sharing schemes, involving employ-
ees in decision-making processes, or investing
in their well-being.*

5. "TAYLORISM™ AS THE
PRINCIPLE OF SCIENTIFIC
MANAGEMENT

Therefore, what should prevent a corpora-
tion, under an appropriate management sys-
tem, from fostering harmony between labor
and capital interests? We can refer to Frederich
Winslow Taylor, known as one of the first man-
agement consultants, in his work The Principles
of Scientific Management, which provides sig-
nificant insights into this matter and attempts
to answer the question - how can harmony be-
tween labor and capital interests be achieved
in practice?

After defining the liabilities of managers,
it is essential to reveal the principal objective
of management in practice, which should be
to secure the maximum prosperity for the em-
ployer in conjunction with ensuring the highest
level of prosperity for each employee.”? This is
because the duty of loyalty toward corporate
development should necessarily result in this
outcome as well.

Prosperity should be described in its broad
sense, meaning not only large dividends for

<https://eur-lex.europa.eu/eli/dir/2024/1760/0j>
[Last accessed: September 4, 2024].

40 Carroll, A. B. (1979). A Three-Dimensional Conceptual
Model of Corporate Performance. Academy of Man-
agement Review, 4, No. 4, pp. 497-505.

41 Carroll, A. B. (1991). The pyramid of corporate social
responsibility: Toward the moral management of or-
ganizational stakeholders. Business Horizons, 34(4),
39-48.

42 Taylor, F. W. (1911). The Principles of Scientific Man-
agement. New York, NY: Harper & Brothers., p. 9.
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the company or owner but also the develop-
ment process of every branch or division of the
business to its state of excellence by match-
ing employees with work suited to their natu-
ral abilities.”* According to Taylor's perspective
throughout the industrial world, a large part of
the organization of employers, as well as em-
ployees, is oriented towards conflict rather than
harmony, and perhaps the majority on either
side do not believe that their interests become
identical. Therefore, contrary to this antagonis-
tic view, the true interests of both parties are
fundamentally the same.** For illustration, Tai-
lor provided a simple example: when two men
working together produce two pairs of shoes in
a day, while the worker from a competing cor-
poration produces only one pair, it becomes
clear that after selling the two pairs of shoes,
the manager can afford to pay his workers much
higher wages than the competitor who produc-
es only one pair. Consequently, the manager’s
corporation will not only be able to offer higher
wages but will also achieve a larger profit com-
pared to the competitor.*®

Defective systems of management make
employees work slowly because they try to pro-
tect their best interests by avoiding full-load
work.*® As a result, the primary goal for workers
and management should be the training and
development of every individual within the or-
ganization. This would enable them to perform
the highest quality work that aligns with their
natural abilities at their fastest pace and with
maximum efficiency.”” If the above reasoning is
correct, it may be enforceable through scientific
study and analysis.

For further illustration, a comparison can
be made between scientific management, also
known as “task management,” and ordinary
management, where workers give their best
initiative in exchange for some special incen-

43 Ibid., pp. 9-10.

44 Ibid.

45 Ibid.

46  Ibid., pp. 14-15.

47 Taylor, F. W. (1911). The Principles of Scientific Man-
agement. New York, NY: Harper & Brothers., p. 12.

tive from their employers.®® The initiative of
the workers includes their hard work, goodwill,
and ingenuity. However, scientific management
suggests much greater efficiency than the old
plan.® As Taylor explained in his work, under
the “initiative and incentive” management ap-
proach, practically the whole problem is “up to
the workman,” while under scientific manage-
ment, fully one-half of the problem is “up to the
management”.>°

The biggest advantage of scientific manage-
ment is the concept of task planning, where the
employee’s work is fully planned out by man-
agement at least one day in advance. Each em-
ployee receives complete written instructions
detailing the task they are to accomplish, as
well as the means to be used in completing the
work.%" This kind of plan encourages the princi-
ple of joint effort between the worker and man-
agement, specifying not only what is to be done
but also how it is to be done and the exact time
allowed for doing it.®> To summarize: scientific
management largely consists of preparing for
and carrying out these tasks.*

Taylor's principles aimed to improve eco-
nomic efficiency and labor productivity through
a systematic and scientific approach to man-
agement. However, while Taylor's ideas brought
significant advantages in terms of efficiency
and productivity, they also introduced a range
of disadvantages that have been scrutinized in
subsequent research.

Taylor's theory is grounded in four key prin-
ciples that collectively aim to optimize work
processes and labor productivity:

e The first principal advocates for the sci-
entific study of tasks to determine the
most efficient way to perform each job.
This involves breaking down tasks into
smaller components, timing each move-
ment, and identifying the best tools and
techniques for each task. The goal is to

48 Ibid., pp. 34-35.
49 Ibid., pp. 36-37.
50 Ibid., pp. 37-38.
51 Ibid., pp. 38-39.
52 Ibid., pp. 39-40.
53 Ibid.
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eliminate inefficiencies and standardize
work methods to ensure consistency and
quality in production.>

e The second principle emphasizes the im-
portance of selecting and training work-
ers based on their capabilities. Taylor
argued that workers should be scientifi-
cally trained to perform their tasks in the
most efficient manner rather than rely-
ing on traditional methods or personal
experience.”® This approach not only im-
proves individual productivity but also
ensures that the entire workforce oper-
ates at a higher level of efficiency.

e The third principle calls for cooperation
between management and workers to
ensure that work is carried out according
to scientifically devised methods. Taylor
believed that both parties should work
together to achieve mutual benefits from
increased productivity.*®

e The fourth and final principle is the divi-
sion of work and responsibility between
management and workers. Taylor pro-
posed that management should focus
on planning and designing work scientif-
ically, while workers should be responsi-
ble for executing the tasks. This clear di-
vision of labor was intended to optimize
both the planning and execution stages
of production.”’

One of the most significant advantages of
Taylor’s scientific management is the substan-
tial increase in efficiency and productivity. By
optimizing each task through scientific meth-
ods, Taylor's approach reduced wasted time
and effort, allowing workers to produce more
in less time.*® This not only benefited em-
ployers by increasing output but also allowed
workers to earn higher wages. Taylor argued
that the increased productivity would enable
companies to pay higher wages, thus benefit-

54 Taylor, F. W. (1911). The Principles of Scientific Manage-
ment. New York, NY: Harper & Brothers., pp. 25-26.

55 Ibid., pp. 30-32.

56 Ibid., pp. 37-38.

57  Ibid., pp. 42-43.

58 Ibid., pp. 56-58.

ing both workers and employers.”

Another advantage is the development of
standardized work methods, which improved
consistency and quality in production. Stan-
dardization made it easier to train new work-
ers and ensured that all employees performed
tasks in the most efficient manner. This led to
more predictable outcomes and smoother op-
erations in the workplace.®®

Despite its many advantages, “Taylorism”
has been criticized for its dehumanizing effects
on workers. One of the main criticisms is that
it reduces workers to mere cogs in a machine,
focusing solely on their mechanical functions
while neglecting their human needs and cre-
ativity. This dehumanization can lead to low
job satisfaction and a lack of motivation among
workers.%" The rigid structures imposed by Tay-
lor's methods often stifle creativity and dis-
courage workers from taking initiative.

Another disadvantage is the overempha-
sis on efficiency at the expense of workers’
well-being. The intense pressure to perform
tasks quickly and efficiently can lead to burn-
out, stress, and physical strain. The relentless
focus on productivity sometimes overshadows
the importance of maintaining a healthy and
motivated workforce.?

Moreover, scientific management has limit-
ed applicability in modern, dynamic work envi-
ronments. While Taylor's principles were highly
effective in manufacturing settings with repet-
itive tasks, they are less suitable for jobs that
require creativity, critical thinking, or flexibili-
ty. The rigid structures of “Taylorism” can hin-
der innovation and adaptability, both of which
are crucial in today’s fast-changing business
landscape.®

59 Ibid., pp. 60-61.

60 Taylor, F. W. (1911). The Principles of Scientific Man-
agement. New York, NY: Harper & Brothers., pp. 65-
66.

61 Braverman, H. (1974). Labor and Monopoly Capital:
The Degradation of Work in the Twentieth Century.
Monthly Review Press, pp. 95-96.

62 Rose, M. (1980). Industrial Rationalization and the
New Division of Labor. The British Journal of Sociology,
Vol. 31, No. 4, pp. 485-498.

63 Hales, C. (1999). Management Through Organization:
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The application of Taylor's principles has
had a profound impact on various industries,
particularly during the early 20th century.
Among the companies that have successful-
ly implemented these principles, Ford Motor
Company stands out as a paradigm of corpo-
rate governance by efficiently utilizing scientific
management techniques.

5.1. The Effect of the Scientific
Management

Henry Ford, the visionary founder of Ford
Motor Company, revolutionized the automobile
industry by introducing the assembly line, a
concept deeply rooted in the principles of sci-
entific management.®* Frederick Taylor's Prin-
ciples of Scientific Management emphasized
the importance of optimizing work processes,
increasing efficiency, and reducing costs—all of
which were key factors in Ford’s success. Ford’s
approach to standardizing work processes, em-
phasizing worker training and specialization,
and implementing a clear division of labor are
direct applications of Taylor’s theories.%

Ford standardized automobile production
by dividing the manufacturing process into
smaller, repetitive tasks assigning each worker
a specific role. This method minimized the need
for skilled labor and significantly reduced pro-
duction time, leading to the mass production
of affordable automobiles. The introduction of
the assembly line in 1913, which cut the produc-
tion time of a car from over 12 hours to just 1.5
hours, is perhaps the most notable example of
Ford’s application of Taylor’s principles.®® Ford’s
focus on training workers to perform their tasks
efficiently and consistently ensured high-quali-

The Management Process, Forms of Organization and
the Work of Managers. Management Decision, Vol.
37, No. 10, pp. 754-765.

64 Taylor, F. W. (1911). The Principles of Scientific Man-
agement. New York, NY: Harper & Brothers., pp. 20-
23.

65  Ibid., pp. 45-50.

66 Tedlow, R. S. (2001). The Rise and Fall of the Conglom-
erate Kings. New York: Harper Collins, pp. 72-75.

ty output and contributed to the overall success
of the company.¥

The implementation of scientific manage-
ment principles at Ford Motor Company yielded
several significant advantages. First and fore-
most, the efficiency gains from the assembly
line allowed Ford to produce automobiles at an
unprecedented rate, transforming the Model T
into an affordable vehicle for the average Amer-
ican.®® By lowering production costs, Ford was
able to sell the Model T at a much lower price,
making car ownership accessible to a broader
segment of society.®

Ford’s methods were soon adopted by var-
ious sectors, leading to widespread industrial
growth and the expansion of consumer goods
markets during the 20th century.® The in-
tense focus on efficiency and productivity also
had social implications. While Ford’s methods
made automobiles more accessible, they also
reinforced the divide between management
and labor.”"

Despite its success, Ford’s application of sci-
entific management principles was not without
its disadvantages. The repetitive nature of the
tasks assigned to workers on the assembly line
led to significant worker dissatisfaction.”? The
monotony of performing the same task repeat-
edly contributed to high turnover rates and a
sense of dehumanization among workers.” Crit-
ics of scientific management have often pointed
to this dehumanizing aspect, arguing that work-
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ers were treated as mere cogs in the machine,
with little regard for their personal fulfillment
or motivation.™

5.2. Optimizing Corporate
Performance through
Flexible Management and
Harmonization of Labor and
Capital Interests

Any development, sophistication, or sug-
gestion of a successful corporate government
system that affects larger profits would come to
the whole world in general. The existence of a
flawless management system should not be our
goal; rather, we should strive to minimize the
risks that could potentially negatively impact
the harmonization of interests among the par-
ties. Disadvantages of scientific management
such as discouragement of workers from taking
initiative, the intense pressure to perform tasks
quickly and efficiently and finally, the dehu-
manizing aspect for employees encourages us
to think for creating better opportunities.

Today’s fast-changing business landscape
has shown that achieving high and effective
productivity requires harmony between labor
and capital interests. It is also true that the

74 Ibid., pp. 90-95.

fast-changing business environment does not
adhere to rigid frameworks but demands flex-
ibility. Therefore, in practice, a situation should
be envisioned where a company founder who
decides to reorganize a limited liability compa-
ny into a joint-stock company may choose to
distribute shares to employees for successful
operation and, in addition to labor relations,
involve them in daily business decisions. Such
a decision may reduce dehumanizing aspects,
directly affect creativity, improve task perfor-
mance through critical thinking and flexibility,
and ultimately encourage corporations in their
profit-making processes.

CONCLUSION

The integration of scientific management
principles, the harmonization of labor and cap-
ital interests, and the adherence to fiduciary
duties represent significant aspects of modern
corporate governance. Companies can strive
towards more balanced and effective manage-
ment systems by understanding and addressing
the hidden legal challenges within these frame-
works. This approach can lead to better align-
ment of interests, more equitable wealth distri-
bution, and improved overall corporate health.
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ABSTRACT

The development and strengthening of private mediation signifi-
cantly determine the possibilities of overcoming the challenges in
the process of the institutionalization of mediation. Establishes an
effective system of dispute resolution at the state level. The legal or
practical regulation of the abovementioned should be considered a
prerequisite for implementing the interests of the subjects of law and
forming legal awareness.

In addition, the perfect functioning of the justice system, which
should ensure the implementation of the legal interests of the sub-
jects of law, is an expression of public and private interests. The
well-being and satisfaction of the civil turnover participants are sig-
nificantly determined by the existence of flexible dispute resolution
systems and mechanisms, the correct implementation of which cre-
ates guarantees for the stability of civil turnover. In addition, it's in
the public interest that the chain of the means of dispute resolution
should be flexible and diverse and allow the interested parties to
choose an acceptable method in each case. Regardless of its impor-
tance, providing fast and affordable forms of dispute resolution re-
mains a challenge. In addition, it's important to strengthen coopera-
tion between the public and private sectors in this process, which will
be considered an innovation in Georgia. Accordingly, following leg-
islative changes, it is important to raise public awareness, improve
legal culture, and strengthen the court’s role in implementing state
policy regarding dispute resolution.

KEYWORDS: Dispute, Resolution, Advantage
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INTRODUCTION

Conflicts in societies are inevitable. In indi-
vidual cases, the conflict can manifest itself in
different forms: it can mean an interstate war
and a family or work dispute.! Circumstances
arising within the interrelationship may lead
to the impossibility of independently resolving
the dispute. Thus, flexible and many-sided legal
mechanisms for resolving disputes throughout
the state significantly determine the stability of
civil turnover. In addition, it should be consid-
ered a prerequisite for realising the interests of
the subjects of law. Mediation is considered im-
portant in this direction, as it occupies a promi-
nent place in the justice chain and manifests in
different forms. However, in any case, the fun-
damental ethical principles of mediation are
essential for understanding the purpose of any
form of mediation, and these principles also di-
rectly determine the procedural side or content
of any form of mediation.

Accordingly, the issues related to the insti-
tution of mediation in Georgia are discussed
within the paper’s framework. In particular, for
the purposes of the paper, attention will be
paid to one of its forms - private mediation, be-
cause the institutionalization of judicial medi-
ation is currently more active. After the funda-
mental legislative changes, a number of judicial
mediation programs have been implemented
that can not be said about private mediation.
However, it is a fact that the degree of success
of the functioning of private mediation signifi-
cantly shapes public opinion towards the insti-
tution of the mediation in total. The subject is
also actual, as the positive role of mediation,
which also includes the implementation of the
fundamental principles of mediation, is visible
in the case of private mediation, and a number
of states, it is private mediation that is consid-
ered to be the most acceptable form in the pro-
cess of solving various categories of disputes.

Therefore, the development and strength-
ening of private mediation in Georgia is consid-

1 Kovach, K. (2003). Mediation in a nutshell, Printed in
the United States of America, p. 3.

ered inevitable, and in this process, the court’s
role should be considered important. So, judi-
cial mediation should ensure the strengthening
process of private mediation, its establishment
in the legal culture and establishment in the so-
ciety, as well as the presence of the mediation
component in the judicial system - strength-
ens the court. As a methodological basis of the
paper, general scientific-historical and, spe-
cial-normative and comparative legal research
methods are used.

1. MEDIATION AS A MEANS
OF DISPUTE RESOLUTION
AND ITS POSSIBLE FORMS

John F. Kennedy mentioned, “Let us never
negotiate out of fear. But let us never fear to ne-
gotiate.? Human history shows that conflicts be-
tween people are inevitable. Therefore, one of
the purposes of the legislation is to neutralize
them to ensure public order and peace.’ Media-
tion probably originated 4000 years ago - from
the Sumerian society. However, it continues to
evolve as a means of dispute resolution, and
it is necessary to offer ways to ensure its per-
fection process.* Mediation has been regarded
as the preferred method of conflict resolution
in China for thousands of years. In the United
States of America, society concluded that court
proceedings could not fully satisfy the interests
of the subjects of law, and mediation was rec-
ognized as the best form of dispute resolution.
Consequently, in recent decades, mediation has
been introduced in schools, the judicial system,
government institutions, and the business/pri-
vate sector.®

2 Ozturk, N. (2015). Banka ve Ticaret Hukuku Dergisi, p.
203.
3 Sudini, L. (2016). Mediation in the Settlement of Busi-

ness Disputes in Indonesia. Journal of Law, Policy and
Globalization, p. 41.

4 Hesser, D., Craig C., Jarrell E. (2007). Team Mediation:
An Interdisciplinary Model Balancing Mediation in the
Matrix. Pepperdine Dispute Resolution Law Journal, p.
113.

5 Mosten, F. (2004). Institutionalization of mediation.
Family Court Review, p. 292.
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What is mediation? Mediation is defined as
a process in which a neutral third party facil-
itates communication between the disputing
parties in order to reach a mutually acceptable
resolution of the dispute.® According to another
definition, mediation is a voluntary process in
which, with the involvement of a neutral third
party, the parties try to find ways to resolve
the conflict and achieve satisfactory results.’
According to a recent definition by the Center
for Dispute Resolution in the UK, mediation is
a flexible process, conducted confidentially, in
which a neutral person acts as a mediator to
help the parties reach an agreement within
their dispute, where the parties have authori-
ty to determine the content and terms of the
agreement.? In any case, the recognized defini-
tions of mediation as an institution, are based
on emphasizing its fundamental principles as
an institution, the prohibition of third-party in-
terference in the rights of the parties, and the
principle of self-determination of the parties as
the nature of the mediation itself is based on
the substantive and procedural goal of self-de-
termination and the free will of the parties.

The mediator does not influence the results
of the mediation. The mediator looks for ways
to bring the parties closer to each other and the
problem.’ Therefore, the transformation of re-
lations should be evaluated as a kind of goal
of mediation It is recognized that mediation
affects public relations like a drop of liquid in
a glass of water. It slowly and imperceptibly
changes the entire environment. By teaching
mediation to young people and legal entities,
by offering transformative alternatives of dis-
pute resolution, and by introducing non-vio-
lent methods, the existing environment is being

6 Richler, J. (2011). Court-Based Mediation in Canada.
Judges’ Journal, p. 14.

7 Hyde L. M. Jr. (1984). Mediation. Juvenile & Family
Court Journal, p. 57.

8 Khouri, N. (2021). Mediation. New Zealand Law Re-
view, p. 170.

9 Picard, C. A., Melchin, K. R. (2007). Insight Mediation:

A Learning-Centered Mediation Model In Practice. Ne-
gotiation Journal, p. 35.

10 Riskin, L. L. (1997). Mediation Quandries. Florida State
University Law Review, p. 1007.

changed. Even recent scientific studies indi-
cate that one person’s positive attitude and as-
pirations can change the physical environment,
emotions, and even the energy of those around
them. Therefore, the mediator’s thoughts, mind
state and emotions have a direct influence on
the results obtained.? One of the character-
istics of mediation is that with its help it be-
comes possible to resolve disputes in the area
of a particular society/institution. For example,
mediation centres are established in schools or
other types of institutions, in which case me-
diators work voluntarily, or the municipality fi-
nances their remuneration.®

As for the possible forms of mediation, which
can be considered as the type of services to be
provided to citizens, according to the estab-
lished approaches in international legal spaces,
the following dominate: court and private me-
diation, also referred to as voluntary mediation.
In addition, court mediation is of two types: 1.
Court-annexed mediation,* which is institu-
tionally coordinated with the court, however,
procedurally, it is independent of the court as
an independent institution;” 2. Judicial media-
tion™ is related to the court regarding building
and staff. In case of this kind of mediation, the
process may be conducted by a judge.”

Currently, a number of programs in Georgia

11 Fisher, J. (2000). Symbol in mediation. Mediation
Quarterly, p. 87.

12 Noll, D. E. (2007). Mediation. Then Mediation Deeper
Dimensions Dispute Resolution Magazine, p. 37.

13 De Vries, T. (2012). The Legal Regulation of Mediation
in Germany. Part I: Studies: Section 2: Private Judicial
Law. Acta Universitatis Lucian Blaga, p. 209.

14 Steffek, F. (2012). Mediation. In The Max Planck Ency-
clopedia of European Private Law, Vol. I, Basedow, J.,
Hopt, J. K., Zimmermann, R., Stier, A. Oxford Universi-
ty Press, Oxford, p. 163.

15 Lindblom, P. H. (2017). Progressive Procedure. lustus,
p. 422.

16 Brunet, E. (2002). Judicial mediation and signaling.
Nevada law journal, p. 232.

17 Steffek, F. (2013). Mediation und Gliterichterver-
fahren. Zeitschrift f(ir Europdisches Privatrecht, (ZEuP)
#3. Verlag C. H. Beck, Miinchen, 538. Mentioned in:
Khandashvili, I. (2018). Judicial and non-judicial forms
of alternative dispute resolution on the example of
mediation in Georgia. Ivane Javakhishvili Thilisi State
University Faculty of Law, p. 184.
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have been developed with the purpose of de-
veloping the form of mediation - court-annexed
mediation, that cannot be said about private me-
diation. However, as Albert Einstein said, it is pos-
sible to see an opportunity in any difficulty.”®

Accordingly, following the legislative reg-
ulation of mediation and the implementation
of court mediation programs, support for the
development of private mediation is necessary
for the development of mediation practice. The
development of private mediation indicates the
formation of mediation as a profession. In addi-
tion, since completing the unified justice chain
is a public goal, it is necessary to introduce
forms of cooperation between the court and
the private sector — for example, such would be
the implementation of joint programs. In this
way, cooperation with the court will strength-
en private mediation - just as the institution of
mediation strengthens the court.

In addition, private mediation has a spe-
cial role in different aspects. For example, for
the representatives of the business sector, the
advantages are of special importance: the abil-
ity to control the result; the possibility of con-
trolling procedural issues; the possibility of
determining the participating parties; saving fi-
nancial resources; the ability to save on expert
costs; time-saving; ability to maintain full priva-
cy. All of these advantages are also visible in
the case of private mediation.

It should also be noted that the support for
developing private mediation does not imply
recognition of its superiority over other means
of dispute resolution. Private mediation should
be understood as one of the means of dispute
resolution available in the state, which also
has the support of the public sector, and the
subjects of the law should have the opportu-
nity to determine, in terms of free choice, the
form of dispute resolution that is more accept-
able for them.

18 Prabakar, R., Kripa S. J. (2022). Mediation in Family
Dispute. Indian Journal of Law and Legal Research,
p.1.

19 Lovenheim, P., Guerin, L. (2004). Mediate, don’t liti-
gate. Printed in the USA, pp. 300-301.

Indeed - private mediation is not always the
solution - for example, in cases where the par-
ties are limited in terms of budget, it is less de-
sirable to use private mediation. In these con-
ditions, it is more reasonable, for example, to
apply for court-annexed mediation.?®

2. COOPERATION BETWEEN
THE COURT AND PRIVATE
MEDIATION PROVIDERS AS

A PREREQUISITE FOR THE
DEVELOPMENT OF MEDIATION

It is recognized that PPP: Public-Private
Partnership is one of the most flexible forms
of implementation of public tasks. Its general
definition implies the inclusion of private fi-
nance in the implementation of public tasks.
In this model, the pairs of “public and private”
entities imply cooperation.” Accordingly, taking
into account the fact of the importance of the
development of private mediation throughout
the state, the question arises whether it would
be appropriate to develop projects/such as
mediation programs, on the basis of which the
development of private mediation would be
promoted on the basis of mutual cooperation
between the judicial and private sectors, which
would ultimately serve the common interests of
both sectors.

Cooperation in this direction will be espe-
cially significant in building public trust and
raising awareness towards private mediation. In
this direction, examples of relevant successful
practices should be considered: for example,
in 1992, the Alberta Better Business Bureau es-
tablished an independent, private legal entity,
which gained a reputation as a Dispute Settle-
ment Centre (BBB). The Center works with the
Alberta Provincial Court and offers free alterna-
tive dispute resolution to disputing parties. The
court proceedings are terminated if the parties

20 Maas, F. (2017). A Magistrate Judge’s Plunge into the
World of Private Mediation. Litigation Journal, p. 42.

21 Khubua, G., Kalichava, K. (2018). Handbook of admin-
istrative science. Thilisi, p. 161.
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agree to mediation, and it ends successfully. In
case of impossibility of resolving the dispute,
a standard consideration of the case with-
in the framework of civil proceedings is being
continued.?

It has also to be mentioned that in 1987, a
Florida court initiated a program in which the
court referred disputes to private mediators
paid by the parties themselves. As a result of
the implementation of the program, the num-
ber of cases to be discussed by the courts was
reduced, access to the court was improved, and
the degree of satisfaction of the parties was
significantly higher than in the case of court
proceedings.?

The indicated experience unequivocally
confirms the effective practice of cooperation
between the courts and legal entities of the
private sector. This can be described as a hy-
brid form of court and private forms of medi-
ation, which ensures the strengthening of the
role of the court in the process of institution-
alizing mediation, as well as the promotion of
private mediation, the establishment of a cul-
ture of peaceful dispute resolution, and the
transformation of the court into a space that
offers citizens a variety of dispute resolution
mechanisms.?

CONCLUSION

As a result of the discussion carried out
within the framework of the work, it is deter-
mined that following the process of institution-
alization of mediation, its regulation at the leg-
islative level and the implementation of one of
its forms - court programs in Georgia, it is con-
sidered relevant to take concrete steps for the

22 Gold, N. (1997). Prospects, Problem and Potential: An
Assessment of Trends and Issues regarding Mediation
in Canada. Journal of Arbitration Studies, p. 94.

23 Clarke, S., Gordon, H., Ellen, E. (1997). Public Sponsor-
ship of Private Settling: Court-Ordered Civil Case Me-
diation. Justice System Journal, pp. 326-327.

24 Gurieli, A. (2019). The scope of the judge’s authority
in relation to the conduct of the court mediation pro-
cess. Thilisi, p. 126.

development of private mediation. Improving
practice in the relevant direction. Obviously, the
mentioned process should not be carried out
by automatically recognizing the experience of
any state, and each innovation should be intro-
duced based on a cause-and-effect analysis. It
is considered necessary to involve the judicial
system in developing a judicial form of medi-
ation and private mediation. For this purpose,
establishing and implementing projects should
occur based on the principle of mutual cooper-
ation between the public and private sectors.
The above conditions, which consider strength-
ening the role of private mediation, complete
the unified chain of dispute resolution operat-
ing throughout the state. In a broader sense,
this means ensuring the Georgian reality and its
compliance with the standards of leading dem-
ocratic values-oriented legal systems - each
subject should have the opportunity to decide
as a result of a multifaceted and complete as-
sessment of the issue under the conditions of
free will - Within the discussion of a specific is-
sue, which means of dispute resolution would
be most suitable. The legal awareness of the
subjects of the law should be based on the
principle that the court proceedings should be
considered not the main but one of the means
of resolving the dispute. The abovementioned,
which means a kind of cooperation between the
public and private sectors, will contribute to the
implementation of both public and private in-
terests. On the one hand, the judicial system
will be relieved; On the other hand, it will pro-
mote the development of private mediation. At
the same time, an opportunity will be created
to quickly and effectively satisfy the real inter-
ests of the subjects of the law.

In this way, as a result, two kinds of effects
will be revealed. After all, mediation, in its es-
sence, changes the court and determines the
possibilities of overcoming a number of chal-
lenges in the judicial system. In addition, ac-
cording to the recommendation, the judicial
system will ensure the development of the
forms of mediation in Georgia.
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3dMd([) aJPNdBNY,
MM3MOHEB LHZSMM 30BBJONL
350bM®BNATJONL LOFIOTJOS

obo ayogmo

bodo®0rcn0b om0, 09000909000 obobhgbd
36096000, 3083006000 bLogtoodmEGobor nboggtbohgdho,

03030000, bogo®rmggcnm

JobOMAJO0

LobgMABoxrmL sbIdBHodnm 3gMdm TgEnoEnnb gobznmamyds
s dobo godmngMmgods 8603369mmM3bsm gobbadM3zMazL dgne-
300b 0bLAHOHYEOMBbIMNdIE00L 3MMEqgbdn sMbLydYMo godmb3g-
39000 odmy30Lb dgbodmadmmMdgoL; bobgmdboxmb JobIHodom
04amnogob o30L goabyzgdmob bLodyomygdgdob xgybjeombo-
M900L 98399dH0sb LoLHYISL. 3BNTBYMAL LodsmmmydMngn MY
3Magdhnggmo dmbBybmnggds, bodsmmmab bydnggdHos nbhgmaby-
00b gabbmMmEngmgdnby o LodoMmmmgdmagzn 36MdngMydabl Ao-
dmyomn0go0b 60b6s30MMOs 9bs dgx3sbE]L.

033bmMb, IMJdgn doMmmAbLogymMgdab gobdsbmmEngmgody-
oo bob@ndob bymymanmo ibgaombamgdy, MedsE b Y-
Myb639mymbL LadsMmmob bYOongdbhms IgMdmbodsmmmadMngn
06hgMaLgonb gabbmmEngmgds, bagaMmm o 3gmdm nbhgmgbadal
399mbohmgoo 3n00Abg3s. badmgamagm 0mMbz0b IMbsbomgms
39000mMEMgmMmoOs bmd 86083690mmM3600 gobnbodMmzmMgds agz30L go-
©a6y39hob amgbomo LoLbHYIOL sMLYOMONM s 37Job0d3go0m,
Mmdgmmns LEMMO MMINMY0s o sdMJdggds bodmgjomagm
0Mnb30L LAHVONYMMONLY o LadsMmmaab bydngdhMs 0b®g-
M9bmy v38oymxinmMgonb goMabhngdb Jabanb. s3sLMsb, Logamm
0bhHgmabos, MMAI ©o30L gowabyzghob Lodyomydgdab gMmnsbo
59930 0ymb dmgbomo, 3Ma33Mx3gMmM30060 o anbhgMabgdym
30M90L odw 3L dgbodmgdmmosh ymzgm 0bnznysmym
d90mb3gg3080, ma30LyRsm0 3MAY3360L 30MMO50dn, Mo3o@ d7-
oMAnmMb o30L gowabyzghnb dobomgdn dgmmeon. bagnmbab d603-
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369mmonb  doybgoze, LogoMmmzgmmdon
Lodomommob bLYONgIHMOM30L 30L Foo-
By39hoL LEMOBN o bgmdnbeb3zEmMIn Bm-
M3500L J9M8330500b PVMYB39MYyMRs godm-
639300 MAg0S. 03LMob, 3603369mMmM35600
00 3MmEqbdn Logamm o 3gmdm bLgdbhmmb
dmMmob  0006533MMIMMO0L  godmngMmgode,
Mmo3 bLodommzgmmb Mgamodadn gMmmag3om
boobmg gobobomygds. dgbodsdnbo, RYI-
bsdgbdhymao LO3ObMBAYOMM  33CMOENg-
0900L  gobbmMmEngmgdnb 339330,
0600369mm3bo d00ABJ30 LODMBdMYONL
36md0ngMadaLb sdommyds, LadommnmgdMmngn
39mbymMob obzgbs o Loabodsmmmmb Mm-
mob godmngMmgods ©a30L goobyzgdob bLo-
d90mg090006 Tndommgdom bLobgmdboxm
3maohnzob dgho sghogm gobbmmEngmy-
0sd0.

LAI3306dM LOOY3IBN: O30, goaby3ahHo,
330Mohgbmodo

ddbada™®0

LOBdMBoEMY090dn IMbymMNghgdob oMm-
LgoMOs  goMEoY3aMNy.  0bEN30EYIMYM
d90mbgg390d0, 3mbgmogdhn dgodmyds go-
0m3mnbgb bLb3zoEobbzes amMInm: dgbod-
@mgogmnd gymobbdmogb MmgmmE bobg-
mdbogmmnsdmmaob maL, sbyzg — Mmzabym ob
LOdLIbYMIMOMNZ 130L.) Ladommamymmo-
90 MO0L goMmagmgddn smdm3nbgdymads go-
M9dmn090ds dgLodMxdgmMNY EOIMY3ZNWYO-
Mo ©30L 3osbyzadhob 8gydmgommos
3ob6030mMmMOmML.  o0HboE, LobgmMdbogmbL
0oLAHo00m EO30L Bowabyzghob dmgbogo
o 0dMozomadbmng gobznmomgdymo Lodo-
Momydmngn 899060%39000L sMLYOMOS 3603-
369mm3zbo gobLOdM3MO3L  Lodmgomagm
0M1yb30L LAHIONEYMMASL. 3356, 030 Lo-
dommob bongghHoo 0bHhgMmagbgdab gobbm-
ME0gmgo0b 6nbodnmmodom 36s 9x3sbEYL.

1 Kovach K., (2003). Mediation in a nutshell, Printed in
the united states of America, p. 3.

00 8ndsmmymydnm 3603369mm3bs do-
0hbBy30 3900300L 3603369mMmMdY, MMAgmo3
00Mom3LogYmgdnb  gobdsbmMmEngmgdgm
900036 3094390 LOYYIMIMYOM d3EZNML 030-
390L o MMIgoE bb3oabbzs ¥MMIgd0om
3m0bgds. mydEgs 6900bL3ngM d90mbzg30-
do, 090003000 gMmM0sb0 BY6ELTbHYMO
gmogymo 3MnbEndgdn ydbndzbgemmazabgbos
090000300L 6900L30gM0 BMMTb sMHLMOMO-
30 90%60L goodMydabmzob o smbndbymon
3M0b3n3g00 sbY39 30MEa3nM obodnMmmodY-
0L dgnoEnnb 600bLTNgMo BMMINL 3MmEY-
©IMYm 0y dobosombmdmag dbomygb.

d9LVdsNLYE, BdMMTNL Bomamgddon go-
Bobomgds 3g900300L 06LAHOHH6 EOZO3-
domyomo bogznmbgodn bodommzgmmadn. 39Mm-
dme, 68MmT0L 30B6500LOMZ0L yYyMomygody
©o9m3mMoOs dnbo gMm-gMmo gmmadnb - 39M-
dm 9900300b dgbobgd ALxgMmMOsL, Modg-
0y 0000boMy omMmobomM30L Labodsmmem
090000300L0 06LHOBHYENMBbIMOBIENS Tgho©
0JHoyMmo 909nboMmgmodL. Bxbsdgbdhmo
LO3obmMbIEadMM 33momydgonb d9dwama,
bmMmEzogmegds  bLobsdsmomem  dgnsEnnb
Mogn 3Mmgmodgdnbs, Mabog 39M 30hy3zom
39Mdm 9905300LMOb dndsmmgodnm. MYIE
xgdgbhns, Mmd 39Mdm dgnognnb &ybJEn-
mboMmgoob BaMdodnonob boMmobbo 3603367-
™M3600 0Yamn0g0L LadMgaEmadMng SBML
by FgEnsEnab nbbAHoBhYHOL dndomo.
LagnmbL ogbHyommodsb bdgbb ob goMmgdmyg-
00, MM3 9903300L aEadNMN MM, FoM
dmMmab, 390s300L BYbdgbhHmMo 3MnbEn-
3900b gabbmMmEngmgdnb mzombadMmobom,
39Mdm 9g0no3nnb d90mbzgzsednE godm33g-
00My© 3M0b©gds s Mg Lobymaboxgmms
9oLAhoo0m, bEMMg 39Mdm TgnoEnsb dnon-
AB9396 Lb3zoEALL3Y 33thggmMmonb oobysg-
HobL 3MmEqbdn 9o dnbomyd YMmMAs.

d90L00330bYE, dY3ModMe dnnhbgzs
39Mdm 33000300L gobznmeMmyds o godmao-
96900 LoagoMmmzgmdn, bmenm 83 3MmEgL-
do, 0600369mm3b600 Y6 AsnmzamMbL Lo-
Ladsmommb Mmaeno. gbg 0gn, babsdsMmognm
0900003083, 360 30MYb3gmymbL 3gMmdm dg-
©0o300b gadmngMmgods, dnbo ©d3300MY0
LadMBZIEMYONL bodommmydmag 3gmbymaby

060 gyMogamo
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o dommmdgabgoodn, nbg3g MMmgmME Mo30b
abMmog dg0no3nob 3ma3mbabhob oMbydomodY
Lobodommmmm Lobhgdodo — sdmngMmgob bLo-
Lodommamb.

6odMmanb dgommEmemmanym boRydzma
399mygbgomns MmgmmE dmagoadgEbngmy-
oo - obdmMoymo, s3Mgm3g, L3gEndMyMo
- bmMm3oh0xmo o 3gaMmxdnmbadsMmmmyd-
M030 33 30L dgomgod0.

1. 33004809, HMaMmB ©I30L
0003693300b bAdII™JdY

@9 dOb0O 898M3N6J1N0L
ddbad@®M BMmM3Ja0)

s5mb 396900 Bobogboo: ,o0M3bmMmEIL
093900069 ImmMo3aMmozgonl, mydgs sMo-
bMEIL EVMObbAEYM TMmModaMazgoslb do-
d00m.? 353moMmomonlb abdhmmos 3g3znh3zgbgol,
Mmd 0od05690L dmMmabL goMEoy3smns 3M-
bgmaghgdob smMbgdmAs. sdnhmaoi, 396mb-
090mmoOnb sMbyOMANL gmm-gMmmo dndo-
600 domn gobgohMmomaos, ndobamznb Momo
309M9639mymangmo oymb LOdMZoEMYdMN30
BabMogn o LNBA30Y.2 BgENSENS LOMO3]D,
LogeMoyEME, 4000 6oL 60b nmgdb — dydg-
M0 LedMZOEMYO0ESD. MY 0L, MMamMM3
03300 3o©ab6y3ahob badyemyds, Y6930
03Mdomgdb gobznmamydolb o d3y30mYdg-
0o 09330M0 gdBgonb 3900300909, MMIg03
30My639myma3b  bMYMymREb 3MmEgLDL.
090000300 Aobgmdn 0mobBMYyMadalb gob-
903mmosdn gobobomgdmes, MmgmME 3m-
bxmogdhgoob goobyzgmob y3nMmodmabo 89-
0mMmE0. 339M03nb dg9Mmgd e dhodnddos
LadMBdEMYOs 30300 L3303 Y, MMA Lo-
Ladomomem bogdnbbomamgods baymo 39M
0300ymaxzomgos  bLadsmommab bLYONggbH MY

2 Ozturk N., (2015). Banka ve Ticaret Hukuku Dergisi, p.
203.

3 Sudini L., (2016). Mediation in the Settlement of
Business Disputes in Indonesia, Journal of Law, Policy
and Globalization, p. 41.

4 Hesser D., Craig C., Jarrell E., (2007). Team Mediation:
An Interdisciplinary Model Balancing Mediation in the
Matrix, Pepperdine Dispute Resolution Law Journal, p.
113.

nbHgMabLgoL o FgNOENS dMNdMYO M 0gby,
MmgmMmE ©o30L goaby3ghob LoY3gMabm
ammdo. dgLodsdnbo, dMmMM sMBMyYmMy-
00L @obdogzmmoodn 37030 ©EINbyM3Y
b3mMEddn, bLabosdommmmm bobHgdadn, bobyg-
mdBogm sbybyonmgodgddan, 00d69L / 39Mm-
dm bgghmmaon.®

Mo oM0b 39003007 390030d gobabo-
dmzMgos Mmammz 3MmEqbo, MmMImab Ro-
Mmamagodng dgLedg bgohMmogmymo dbomy Bo-
M3oMMo3L 3MIY6030300L M3 dboMygdL
dmmob 0dobomznb, Moms dombyymo 0gdbgL
o300 MMAbMngo dnbomgdn owabyzgho.b
bbgs gobdoMmdo0L Mobobdo, IgnaEns 69-
0oymxammonmo 3MmEgbos, MmMImab GoMma-
m90dn@E d9Lbsdg bgohMmomymo 30Mab Asmomy-
mmono, dboMggdn ENmMOgh dmodomb
3Mbxmoghob gomoebyzahob s odsagzdoym-
xa0mg0gmn 4900939000 d0mgdab gdgd0.” @
0Mmohobgmndo ImMJdgo o30L goabyzghob
LadyomMgdg0o0L EgbdhMaLb dmemmomMmnbog-
om0 gabdombhgoob dgbodednbo, d5©0SE0NY
dmgboomo 3MmEgbooy, MMIgmos HaMmmgody
3MbxNEYbEnsmyMo ©o MmImab goMmg-
mgodog bgodhmomymo 3oMmo dgoodmmab
boboo gbdoMmgds dboMmggdl, Tosmbomb dg-
006b3500L Fomn a30L BoMamyddn, bawsg
adbomggob goohboom gMmmn3nmMmmzbymo ya3mg-
000mbogds - gobbodmzmmb dgmebbdgdnb
dobooMmbo o 30Mmogdn.t bgdnbTngMm dg0-
mbgggzedn, dgnsEnob, Mmamma nbbhobhy-
HhoL, smnaMmydmo gobdompgogon 939dbgds
d0bo, MmgmmE 0bbhobhydob, BY6F)bHY-
Mo 3M0b3n3gonb bodgsabdsb, dgLedg Jdo-
M9d0b dbMosb dbsMgms JamMgdsdmboyg-
00dn AoMmg30b 93Mdom3zobs @O Mmnmmyymo
3obLobomggma bognmbob dboMmgms dngm
03000336L3dM3MoL. dgnognnb d3y6g06s bmad
dboMgmo Mm300339mM33930L dnbosmbmdma-
30 o 3MmEqbyamymMn T0dOOL omzamab-

5 Mosten F., (2004). Institutionalization of mediation,
Family Court Review, p. 292.

6 Richler J., (2011). Court-Based Mediation in Canada,
Judges’ Journal, p. 14.

7 Hyde Laurance M. Jr.., (1984). Mediation, Juvenile &
Family Court Journal, p. 57.

8 Khouri N., (2021). Mediation, New Zealand Law

Review, p. 170.
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60bg000m, dbomgms 6300L0 0o30LBRMHOLL

9%39dbaoo.
dgnohmmo dgnoaEnob 89930009 go-
3mgbsb oM obbL. Fgosthmmo 9dqob gdg-

0L, Moms dboMygdob bgzs 9MMBsbgmL
oyobmmzab oMmbydymo 3Mmomgdolb do-
00601.° 9Lo0530LYE, IMMN0gMOIMOJOL Hfo-
BLEMMBoEne TgnoEnnb gMmmazsm dndbs
3600 39x35LEYL.° sNIMYdYMNY, MHMA LadM-
3sMmgomng yMomngmomomgodg 3gasEns by
0mgadggolL, MmgmmE bombob 63900, Jodo
Byomdn. ob Bgmo o d9x9hbgzmo 33mab
LAY oMgaMb. sbomMagsdMEgOnLamM3z0L MY
nyMooymo 30M700bm30L dgneEnnb LBS-
3mq00m, bLobodoMmMmMmmam3znb ©s30L Fo-
©o6Y39h0oL HMobbamMmTsznymo sehgmbo-
039000 890030090001, sMddomdEMOMNZ0
0900m©g00b abyMa30m, n33Mgos 3MLYOY-
om0 gomydm." dmmmeommobgmo LodgEbo-
9fm 33939003 30 dogmomgob, MmI gmoo
L3060ggdOL 3MdodhoymMBs EIIM3NEYOYMY-
000 o 30L6MOxY0)0Td dgbodmgdgmans dg-
335mmb ®ndoznMo goMmgdm, 90mME0J00 O
3oMdgdmaymams 9bgMmansg 3n. ododhma,
0g0nohmmob xngdMmgdn, dagmdoMgmos o
90mE0900 30MEadnM o Jdgemm ga3mgbab
obabLb dnmgdym 37093909972 3g0sEnnL
9Mm-9Mmo daboboomgdgmns nbog, MM dobo
©abdoMydnm dgbodmgdgmo bgds Eo3900L
39036Y39hs 3mb3Mghnamn LadMEsEMgOab/
0bbohyEnoL sMgomdn. dogomomoE dHw0-
0300b 396MMYd0 0ngadbgds bymmgddn o6 bb3s
H030L abyLbydmMg090dn, Mo d90mbzg30d03
9900(hMMadL 31domdgb dmbogmobgmomong
LaByYnLYOBY 06 Tomn 36BMOYMYds BNbLOL-

900 396030350 bhghnsb.”

9 Picard, Cheryl A.; Melchin, Kenneth R., (2007). Insight
Mediation: A Learning-Centered Mediation Model In
Practice, Negotiation Journal, p. 35.

10 Riskin, Leonard L., (1997). Mediation Quandries,
Florida State University Law Review, p. 1007.

11 Fisher J., (2000). Symbol in mediation, Mediation
Quarterly, p. 87.

12 Noll Douglas E., (2007). Mediation, Then Mediation
Deeper Dimensions Dispute Resolution Magazin, p.
37.

13 De Vries T., (2012). The Legal Regulation of Mediation
in Germany Part |: Studies: Section 2: Private Judicial
Law Acta Universitatis Lucian Blaga, p. 209.

Mo@3 d99bgos dgnoEnab gedmazmnbydnb
dgbodmm @mMmIxoL, Mog LEMMgE dmdo-
™yg9900bsm30L dobobmgdgmo bLymM3z0LAL
bobggdo dgodmgds dgxRsLEIL, LogMmomo-
dmMmobmbsdommmgdmog bLo3zMEgnddn  ©o-
93300M909mon  doagmdgoab dgbsdsdnboc,
©omdnbamgob: Lsbsdsmmam (bogomEydY-
mm) ©s bLobsdomommb gofMmg (3g9Mdm) 8g-
©@0o30s, Mmdgmog 6900ymBmMmMonmo  d3g-
©0o300b LobgmMbmgdnmolg dmabbybngdo.
033bmMb, Mmagz30L dbMng Lobodsmmem dgon-
(305 MMZ39M0ny: 1. LobsdsMNMMLMSL 3MbLY-
oo dgnsns (Court-annexed mediation™),
Mmdgmog nbbhohysnyMom sMab 3mmMo-
Bognodn LOLOFIMOMMLMSD, MydEs, 3Mm-
390YIMYMIE  SOLMIMYHYMI® ITMY3NPY-
09m0s LoLodoMMEMMLRSD, MmamMmE 3Fom39
dgmadn abbhohnEns™ 2. bobosdsmmem/
LobsBoMMMbAngMmn  dgeosans  (Judicial
mediation)’, MmAgmoE ©39380MgdYM0Y
LabLodMNMMbMSD Jgbmdaby o 39MbMB.-
omob 3gombom. 3gmnsEnab dbgogbo mmManb
©MmmL, dgoshmmo dgndmgds nymb dmgadg-
©0 dmbodommay.”

0000nbsMmg wmmobomznb dgnoEnob gm-
M30L - bobedsMNEMMbLMSB6 0MLYOY0 FgNO-
300L gobznmamMgdab d0dsbL bogoMmmzgmmdn
M0g0n 3MmgMmadgdn gababymyds, Maboig 39M
30hyz0m 3gMmdm 9905300LMO6 Bndsmmy-
000. MmyIEo, MmagmME sgodgmd s06dhHonbdo
39603boo, 6700LTNgM LoMmomymado dgbod-
™mg09mM0s o3005bmo dgbodmgdamos“®

14 Steffek F., (2012). Mediation, in The Max Planck
Encyclopedia of European Private Law, Vol. I,
Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford
University Press, Oxford, p. 163.

15 Lindblom P.H., (2017). Progressive Procedure, lustus,
p. 422.

16 Brunet E., (2002). Judicial mediation and signaling,
Nevada law journal, p. 232.

17 SteffekF.,(2013). MediationundG(terichterverfahren,
Zeitschrift flir Europaisches Privatrecht, (ZEuP) #3,
Verlag C.H.Beck, M(inchen, p. 538. dnonogdnmos:
yobsd3znmo ., (2018). Logstmzgmmdn 83cnsi30-
0l 3985Mm0nBY a30L seEgMmbo@nymo goshysg-
&0l Lobadsmomm s sMebsLsdsmMmmm ymmMmAg-
00, 03567 xo3960d300m0L LobgeMmool ;mdamMaobnb
Lobgmadfoxsm Nba3zxmMLoBado oyMoonmo Bo-
39mBad0, mdomobo, 3. 184.

18 Prabakar R., Kripa Somi J., (2022). Mediation in Family
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d9LOddNbYE, 39003300L LO3OOMBIEYO-
om dmbBybMmoggdobs s Lobodommem adg-
©0o300L  3MmgMadngdnlb 033w dgbioinnb
33901339 39MdM 39053000 gab3znmaMmy-
00bodn bgmdgbymos dgnsEnnb 3Mogho-
3oL LMYMRBILMZe060 FobznmaMmgdabamznb
09E0mModMmOAsL BoMIMoagblL. 39Mdm dg-
©@0o300L  gobznmoMmgds dgnsEnob 3Mm-
339bodE @MMInMmydob - 3MmxygbomMmbsmo-
Bo300b 9560369090, 033LM6, Mg,y
00MAbogymgdob gobdsbmMmizngmygdgmaon
9Mm0060 304300 LOMYMYMAs BasMIMOEE90L
Logamm T0BAOL, vy30gdms dnnhbgzo Lo-
LodommMby o 3gmdm bygdmmab dmMmab
1M0M09M0Mbs3dMMAMMONL amm3go0b
©ob9M330 — dogomoma nbymab, Mmammon-
390 bogMmom 3MmamMadgdnb gobbmMmEngmyde.
00330My@, LLOTIMOMMLMOD MbsAIMMA-
oMoy goodmngMmgob 3gmdm Tgmoognob -
nbg3g MmgmmE dgnsEnnb nbbhobyho od-
@09gmooL LabsdsMmmEMD.

0030006, 39MdM F9EN3ENL obbognmMyg-
0o oh3nMmm3zs goshbno Mogn LYOdNgdhI-
00L dndoM0). Fogamnma, 00BBL bggbhmmMmab
BoMIMBoagbmagdabomznb 396LogyMyg-
0y 3603369mmOsL shaMmyob d93an I30-
Mohgbmondn: d90930L 3MbbHMmMaabL dgbod-
mgommoy;  3MmEgbyomyma  Lagnmbyodonb
3Mmbpmmmab  dgbodmgommody; dmbobomy
dbomgms  @obLadM3MoL  Jdgbadmgdmmoy;
x30606b3M0 MgbyMLOL adMZ39; 9dLb3gMdNL
boMmzg0o0L EdM3a30L dgbadmgdamody; Mmm-
0b ©odmag3s; 3MbxNEbEnsmMYMmMonlb dgbo-
MAbgdnb dgbodmadmmads.® ymggmongg om-
60dbymo 39Mdm Bg0sEn0ob dgdmbgzgzedon
033MbaANBM baboomb odomgdl.

0939 omLO60d6o300 0bNE, MMA 3gMdm 3g-
©05300L dbsMm@aggms oM gyemobbdmdb dobo
3300M3hgLbmMONL 3N3MYOSL a30L Goaby3za-
HhobL bbgs LOdYIMx050mMab dndammygdno. AM-
03dM700 b, MM ob b BoMIMOa)boab
Lobg3BoRML FoLIHo000 3MLYOYM E30b
39006Y39hoLb LOdYOMY0900ELb ghm-gMmb,
MmIgbo3 93M9039 doohbns bogoMmm bgdhm-

0oL 0060gMads o bodoMmmmab bydngdHadL
960 goohbgm dgbadmgdmmodys, Mo30L7Rs-
™0 3MAY3060L 30MmMO90T0 gobLodM3MML o-
300 gooby39h 0L domM30L d0LaMd0 BMMDL.

doMmomolg - 39mdm 3gnsEns ymzgm-
0300 3M 3MOL godMboZomn. Bogomnmv, nd
dgdmbggzodn, Mmabsg dboMggdn Jgdmy-
©ymbo oMb 00739h0L M3ombdMabom,
Bogmgoo bLobyMzgmons 3gMdm dgnsEnanb
3o0mygbgds. 93 30Mm0ogodn dgho gmbo-
3mymos  LobodoMmommm  dgnsEnobom3znb
0000M™M30.2°

2. babyudamOI@®MDbY

©9 3dd@NaBoO0L 3dMdM
dMM300M0IMIdNL
JmO0)0IMO)0Ia6addm(MatmMabo,
tMaMmB 33eNaB0A0L
836300190 300L B06I30MMBI

dM03MYoxmMny, Mmd 3gMmdm o bLogoMmm
badHMMOL 36583MMBMMOs (PPP: Public-
PrivatePartnership) sfmob bogsfm s9mEabg-
00b gobbmMmzngmaydab ghmm-gMmon yzgmady
dmgbogo ggmMmds. dobo dMasn gabdompgds
39mnbbdmoL 3gmdm x0bsbbgdob AsMmmzsb
Logofmm vdMEobgdalb gobbmMmzngmgdsdo.
00 dmeamdo ,bogoMm o 3gMdm® bydngdd-
0o b6yzomgdn gymobbdmob moboddMmA-
@MosL.? dgLodsdnbo, LobyMdboxmb Tob-
dhodom 3gMmdm T9noEnnb gabznmamydnb
0603369mmO0L Bogdhob gomzsmabbnbgdom,
ABgde 30mbgs, bmd oM 09b650m@s T0BS6-
dgbmbomo 3Mmaghadob/0dgzoMmo Lodgoon-
d30m 3MmaMmodgonb 89979003900, MMIgmMo
Logznd3zgmdg3 LobodoMmmmm s JgMdmb
L9gbHMMobL YMM0gMNMSbTIMMIMMONL bo-
B9d39mdY bgmo 8996ymomes 3gMdm 3gwn-
3300L 3ob30m0MyxdsL, M3 Jd93MOMN3ZoQE
dmgadbobymgdmes mMmozg Lygbhmmab bog-
Mom 0bhgMmgbgdab gobbmMmEzngmydsb.

Dispute, Indian Journal of Law and Legal Research, p. 1.
19 Lovenheim P., Guerin L., (2004). Mediate, don’t
litigate, Printed in the USA, p. 300-301.

20 Maas F., (2017). A Magistrate Judge’s Plunge into the
World of Private Mediation Litigation Journal, p. 42.

21 b101ns 8., yoaohozs 3., (2018). s80babGmogny-
ano 8730609M700L Lobgmaddm3sbyemm, ;damabo,
83.161.
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JM009M0M3603dMMAMMOS 93 J0doMMY-
mgo0m  gabbogymMmgdnm 0360d369mm3ze60
096900 3gMdm 9900300L dndaMmm LOBMGS-
©@mMg00b bomMonb Asdmysmndydnb s 36mdn-
969000 38509y d0bL 3YNb0ME. oz,
00 3000MMMx000 gabomzomnbbnbgdgmny
dgLodsdnbo BoMAshxdmn 3Magdnznb Togoe-
™M0Mg003: 0g30MNMa 1992 Bgamb, sendgMm
09m9Mmab 00®d6gL d0nMmL dogMm osMmbEY
©dmMy3nHdgmoa, 3omdm Lodommmab o0y-
Mooymo 3oMo, MMIgds3 bobymmo dmndm-
30 0839000 goaBy3ghob 396hMab (Dispute
Settlement centre (BBB)) bhsthyboo. 39bhMo
00603dMMAMMOL semogMBob 3Mm3z06300L
LoLodOMNMMbMSE s dMmEezg dbomMggob
31930 ME LMBZ3DMOL E30L sHgMmbodhnym
39036y39hoL. 0@ dgdmbgzgzedn, oy dboMmyg-
900 E3Mybba3y005b 89No3NsL s ngn Bo-
M3ohg000 EobMYMEY0Y, bgds bamhAgmab
3o0mbadmos. ©o30bL gowsbyzghnb dgydango-
omonb d90mb3zg39d0, 06086900 Logddab Lho-
bosmBymon gobbomzgs bLodmdomogm bodo-
MambBoMmIMydnb Romamgddn.?

1987 By, gommmoab bLabsdsmomgm-
do 0b603nMyom ngbs 3Mmamads, MmImab
R3M3mgodos LobodsMmmnmmmb dngM ©o3900
396LobomMzgmMoE googEgdmos 3gmdm dg-
©0ahmMmyoL, MMIgmms 360D MOYMY0SLY3
0933 dboMxndon RuMe3wb96. 3MmMaMadnl
3obbmMmEngmad0b dgmggo 0993nM©s Lo-
LadoMOMMMY  goohznMmmymmos, bgmo
d996ym  LobLodommMmbodn  bymdnbLL6-
30m3IMosL, bmem dboMmgms 30oymxzomyg-
00b boMmobbo oym oMLYdNMOE JRMM Tomo-
0, 300007 Lobodsmmemm LojdnbBsMIMYdNL
dgdmbgg3000.2

ms30Lb dbMog, Foonmydymo odmMEO-
g0 9MmM3b0d369MmmM3bo daLEHYMYOL
LabodomMNEMMYdNLy o 3gMmdm bLsdoMmmmob
ngMoogmno 3003000 PMm0gMomobsd-
dmmammonb dg9an0b 3Magdngsl. smbnd-

bymo dgbodmgdgmons d9x33bEgL, Mmamma

22 Gold N., (1997). Prospects, Problem and Potential: An
Assessment of Trends and Issues regarding Mediation
in Canada, Journal of Arbitration Studies, p. 94.

23 Clarke S., Gordon H., Ellen E., (1997). Public Spon-
sorship of Private Settling: Court-Ordered Civil Case
Mediation, Justice System Journal, p. 326-327.

090003000 Lobodsmmmm s LabadsMmmemb
3oy ®¥mm3xonL 3n0MoEIymn @mm3s, Mm-
dgmog  P%MP639mymxzb  LabodoMmmmb
Mmmob gadmogmgdsb dgwnsinnb 0bLhO-
Hagombomadegnob 3Mm3qbdo, s3Mgm3g,
LoLOFaMOEMML oMy 3g0sE300L 3M3PEMn-
Bo303L, o300 oobyzghnb dd30MON860
399000L 3g®HMobL Esd33000MY03LY s Labo-
9oM0MmbL goMmagadbob bogmMEg, MMIgmos
dmgdomogggob LMO30dMOL a30b gowabysg-
HobL dMozoma3gMmzab 3940603900.%

©Jbd3ba

BodMmmdnb xomamgddn gobbmMmEngmy-
0o dLbzgEMmMoOnb JgYaaE EaNbYd, MMA
Lodommzgmmdn 390s300b 0bLEHOBHYEOMb-
@™0Bs300L, LV3ebMbAYdMM EMbBydY MY3-
®my396ho3nnb o dobo gMmo-9Mmon MmmM3InL
- bLobodoMmmmm 3MmMEMadgdnb obyMaznL
3MmMELOL  33oMEI33em, MIMY336BHYMo©
000Abg3s 3gMdm 8900300L Bobznmomyg-
00b 30dbgd0nbom3nlb 3Mb3Mahyma bsd0gg-
00L gooEads. dgbodsdnbo dndsMmnymgdom
3MogHngnb LMYMYMPS. 3bony, smbndby-
oo 3MmEgbo oM Pbws bmMmEngmmgdmeab
Mmdgmndg Lobgmdboxrmb godmEEomydnb
03hmMAshyMo MIEIBEONM S MN0MIYENO
boobmg 36s onbgMmamb TndYd-dgggm-
0Mngn obomadab Loxyyd3zgmdy. bLogoMmme
900Abg30 Lobodsmmmm bLobBhgdob Asmomy-
oMoy oMy dbmeme 3dgno3nob LobLLds-
Mmomm agmmdnb, sMadgE 39Mdm 3g0s300b
39630000M7900L 3MmEqbdns. 88 dodbom -
3Mm9gdhgo0b obgmaszs o 033mgadgbdoEny,
Mo P60 9x39d670MEIL Logamm o 3gMdm
LggbHmMaL M 009M0Mb633dMMAMMONL
3M0nb3n3L. 99ggmoMnga smbndbymo go-
Bod3nmmdgobL 3gmdm dgnsEnab Mmmab god-
myMmodsL, MeE mogz30Lb dbMmoz LMYYMRBRL
LobgABoxrmL dobddodom IMJdg 9M0Nsb
5093L. 38Mm gomom gmaomdo, smbodbymao

24 890y ., (2019). dmbsdstmmaals ya3egdsdmbn-
Mool BoaMagmgdn bsbsdsmmmm dgensEnol 3Mmm-
39LbolL HoMmBmgoslosb dn0dsmmgdsdn, mdogmoabo,
33. 126.
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9mnadMyoL JoMmoygmo Mgammonb o dobo
d90Lo0530bMONL POMYb3gmMYymMaxzsL 653Y396,
©IIMgMaBhogem  oMyoymYogody  MmMnY-
bhoMmgdym LadoMmmmydmogn LobEHYdgdab
LAHOOIMHYOMSB6. bLoadoMmmmob cmommyy
LYO09dHL bmd b Zoohbwgb dgbodmyo-
™Moy, M330LxdMN 6900L 3nMMdg0d0n, Lo-
30mbab dMmagamdbmogn o LAMYMYMGnmo
d99300900L Jg9ae dnoemmb gowsabyzgho-
mg0s - 3mbzMadamon boznmbob gobbomzab
xoMamgodn ©a30L goobyzgdhob MmIgmon
Lodgomgds 096900 PIZMOgLO. LodaMmmab
LYo0ggdHe bLodoMmmmgomnzn EFbMONgMYdL
9600 9837db50mEaLb 3MnbEn3L, MMAT Lobodo-
MmommboEdn LobamMAgmm BoMIMydalb aio-
Mmamgodn dndoMmm3s by gobnbomgdmaL
oMy doM0my, 9Md3)® 30L goseby3ghnb
9M0-9M0 LodyoMydeE. dMbndbymon, Mo
9m0nadMmaoL Logomm o 3gMdm LyghmMab

9Mmag30m moboddMmAmmosh, bgmb dgy-
Bymob mMmgmMmE Logoamm - s3Mgm3g 3gMmdm
nbhHgmabgdob gobbmMmEngmgdslb. gMmomab
abmog gabohznmmgos bobodammem bobhg-
do; 9gmMgb dbMmng, bgmo Jggbymds 3gMmdm
090053000 3ob3000M7x0sL; dFo3MMIME
d90486900 LodsmMmEab bydnggHe MYomy-
M0 06¢hgMgLydnL LEMIRI® O HBIIHYMI©
©9300ymaznmqonb dgbadmgdmmodo.

00330Mo d9wmggmomnzn  ;M33MbodMO-
Loo gedmazmnbgds MMmg3zeMmn gRgjhon. 99-
05300 bm3 magnbo sMmbom E3mab babsdo-
MoOmmbL o gobbadmgmagh LobodoMmomem
Lob®Hgdsdn oMmbLYOYmMo Mogn godmb3939000L
©admy30b dgLodmgdmMmMOgoL. 333LMSb, Mo-
30b dbmog, babsdsmmem bobhgdsE YOMY6-
39mymb 3900300L BMMTGOnb gobznmamyg-
0oL LagoMmmzgamado.
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ABSTRACT

The internet has revolutionized shopping, offering unparalleled
convenience for consumers in the EU and worldwide. However, this
digital ease is underpinned by a robust legal framework that ensures
fair play for businesses and consumers. Understanding the key legal
requirements for online contracts in the EU is crucial for businesses to
operate smoothly and ethically within this dynamic market. This article
delves into these requirements, equipping businesses with the knowl-
edge to navigate the online contracting landscape confidently. This
article explores the key legal requirements for businesses operating
in the EU when forming online contracts with consumers. This article
further discusses the challenges in the present legal framework and
suggests potential solutions. Furthermore, the author has attempted
to present a comparative framework with legal requirements of on-
line contracts with consumers in the United States (US) and the United
Kingdom (UK). Thus, this article will provide insight to businesses and
consumers and aid in navigating the e-commerce and digital market-
place by ensuring the rights of the consumers in the EU are protected.

KEYWORDS: E-commerce, Digital marketplace, Legal requirements
for online contracts, Online contracting landscape, Rights of the
consumers
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INTRODUCTION

The growth of e-commerce has revolution-
ized how businesses interact with consumers.
Increasingly, consumers purchase goods and
services online, and businesses enter into con-
tracts with consumers electronically. However,
the ease and convenience of online contracts
with consumers can also create risks, particu-
larly with respect to consumer protection. In
response, the European Union (EU) has estab-
lished a legal framework for online contracts
with consumers to ensure that consumers are
adequately protected.

The European Union (EU) thrives on a bus-
tling online commerce sector. But with great
digital convenience comes responsibility, es-
pecially when protecting consumers. EU law
establishes a strong framework to ensure fair
and transparent online contracts between busi-
nesses and consumers. The legal requirements
for online contracts with consumers in the EU
are an important aspect of consumer protec-
tion in the digital age. The European Commis-
sion has enforced several directives and regu-
lations such as Directive on Consumer Rights,
Directive on Electronic Commerce,? Directive on
Electronic Signatures® repealed by elDAS Reg-
ulation 2016, Directive for the supply of digi-
tal content and digital services to consumers,®

1 Directive 2011/83/EU — Consumer Rights Directive.
(2011). EUR-Lex. European Union <http://data.euro-
pa.eu/eli/dir/2011/83/oj> (Last accessed: June 10,
2024).

2 Directive 2000/31/EC — Electronic Commerce Direc-
tive. (2000). EUR-Lex. European Union <http://data.
europa.eu/eli/dir/2000/31/0j> (Last accessed: June
10, 2024).

3 Directive 1999/93/EC Electronic Signatures Directive.
(1999). EUR-Lex. European Union <http://data.euro-
pa.eu/eli/dir/1999/93/0j> (Last accessed: June 09,
2024).

4 Regulation (EU) No 910/2014 eIDAS Regulation.
(2014). EUR-Lex. European Union <http://data.euro-
pa.eu/eli/reg/2014/910/0j> (Last accessed: June 11,
2024).

5 Directive (EU) 2019/770 — Digital Content Directive.
(2019). EUR-Lex. European Union <http://data.euro-
pa.eu/eli/dir/2019/770/0j> (Last accessed: June 12,
2024).

Sales of Goods Directive® etc., which provide
such framework the legal requirements for on-
line contracts with consumers in the EU. The
businesses established or operating within the
EU or having their source of interest or pro-
viding services within the EU, including online
businesses, shall and must comply with the le-
gal requirements for online contracts with con-
sumers, such as the information requirements,
order confirmation and acknowledgement of
receipt, technical steps, cooling-off period, un-
fair contract terms, electronic signature, and
data protection, etc.

This legal framework significantly impacts
the dealings of businesses that operate online
and enter into contracts with consumers in the
EU. Failure to comply with such legal require-
ments leads to the risk of legal liability. Thus,
this paper aims to provide an overview of these
legal requirements, analyze their impact on on-
line businesses, and offer recommendations for
businesses to ensure compliance with the legal
framework.

1. OVERVIEW OF THE

ONLINE CONTRACTS WITH
CONSUMERS WITH EMPHASIS
ON THE EU LEGISLATION

Online Contracts, often also called Elec-
tronic Contracts, form an imperative part of
the E-Commerce and are seen to be entered
between service providers or businesses sell-
ing online products & services (including digital
content) and the consumers. Thus, the legal re-
quirements for online contracts with consum-
ers only apply when service provider offers such
product or service to a consumer i.e. “any natu-
ral person acting for purposes outside his/her
trade, business or profession”’ Thus, this defi-

6 Directive (EU) 2019/771 — Sale of Goods Directive.
(2019). EUR-Lex. European Union <http://data.euro-
pa.eu/eli/dir/2019/771/0j> (Last accessed: June 12,
2024).

7 Directive 2000/31/EC — Electronic Commerce Direc-
tive. (2000). Definition of Consumer, Article 2(e).
EUR-Lex. European Union <http://data.europa.eu/eli/
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nition makes it clear that consumer is a person
who buys for personal purposes and not for
professional usage and therefore, legal entities
such as corporations and associations does not
qualify as ‘Consumers’. This definition of Con-
sumer has been harmonised at the EU level,
and member states cannot introduce a different
legal definition.

The online contracts are constituted when
the offer is made by one party and the same
is accepted by the other party in an electronic
setting. For example — when you buy any prod-
uct on Amazon or even a Prime subscription
(premium service of using Amazon), the prices
for the product or service are indicated, and by
clicking on the buy button, we accept the offer
made by the service provider which by action/
conduct of making payment or agreeing to re-
ceive the benefits of the product of service, the
consumer concludes the online contract.

It is important to note here that there may
arise several circumstances when a person may
use some good for personal and professional
use, for example — a lawyer buying a computer
for herselfand her kids through a digital market-
place to use for their study, entertainment and
other personal usage but also to draft e-mails
and briefs for her clients. This situation will give
rise to dual purpose contract i.e. when a good
or a service has a double purpose. In such cas-
es, to determine whether consumer law applies,
one needs to check the prevailing purpose of
that contract.® Thus, it has to be determined for
what purpose the computer is used more and if
it is used 25% for professional work and 75% by
herself and her kids for personal reasons, then
consumer law will apply on the online contract.

Online contracts not only include goods
supplied through the digital marketplace but
also includes digital content and services, for

dir/2000/31/0j> (Last accessed: June 10, 2024).

8 The European Consumer Organisation. (2018). Module
1: Pre Contractual Information Requirements. Hand-
book on Consumer Law Training for SMEs. Consumer
Law Ready Project <https://www.consumerlawready.
eu/sites/default/files/2019-04/CLR_Module_1_UK
Precontractual%20information%20requirements.
pdf> (Last accessed: June 12, 2024).

example, computer programs, applications, vid-
eo files, audio files, music files, digital games,
e-books or other e-publications, etc. However,
consumers are not always confident when buy-
ing across borders, especially when it is done
online. One of the major factors for consumers’
lack of confidence is uncertainty about their
key contractual rights and the lack of a clear
contractual framework for digital content or
digital services. Many consumers experience
problems related to the quality of, or access
to, digital content or digital services. To reme-
dy such problems, businesses and consumers
should be able to rely on fully harmonised con-
tractual rights in certain core areas concerning
the supply of digital content or services across
the European Union. Thus, with this aim and
objective, Directive (EU) 2019/770° on certain
aspects concerning contracts for the supply of
digital content and digital services was adopted
in May 2019.°

To remain competitive in global markets, the
Union adopted the Digital Single Market (DSM)
Strategy in 2015, laying down a comprehen-
sive framework facilitating the integration of
the digital dimension into the internal market.
The DSM has three pillars: improving access to
digital goods/services across the EU, fostering
conditions for digital networks and innovative
services; and optimising the digital economy’s
growth potential. Following the strategy’s re-
lease, the Commission proposed several legis-
lative measures to achieve a DSM." These legis-
lative measures include Directive (EU) 2019/7717
on certain aspects concerning contracts for the
sale of goods, which cover rules applicable to
the sales of goods, including goods with digital
elements, only in relation to key contract ele-

9 Supra at 6.

10 Ibid.

11 Martinello, B. (2024). The Ubiquitous Digital Single
Market. Fact Sheets on the European Union — 2024
by European Parliament <https://www.europarl.
europa.eu/factsheets/en/sheet/43/the-ubiqui-
tous-digital-single-market#:~:text=0n%206%20
May%202015%2C%20the,the%20digital%20econ-
omy%27s%20growth%20potential> (Last accessed:
May 30, 2024).

12 Supra at 7.
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ments needed to overcome contract-law relat-
ed barriers in the internal market. Furthermore,
finally, with the adoption of the Digital Services
Act® and Digital Markets Act,* the European
Commission has attempted to create a safer
digital space in which the fundamental rights
of users of digital services are protected and to
establish a level playing field to foster innova-
tion, growth and competitiveness in the Euro-
pean single market and globally.”

Thus, with such legislative protection for
consumers, the EU has prescribed several le-
gal requirements for determining the legality of
online contracts with consumers since, as con-
sumers, we usually skip to reading the terms
and conditions that we agree to while making
any online purchase, but this aforesaid legal
framework in EU protects the interests of the
consumers by regulating mandatory disclosure
requirements, unfair contract terms, colling-off
period, electronic signature, data protection
etc. Such legal requirements are elaborated in
the next section.

2. LEGAL REQUIREMENTS
FOR ONLINE CONTRACTS
WITH CONSUMERS

With the enforcement of the Digital Ser-
vices Act [Regulation (EU) 2022/2065] and Dig-
ital Markets Act [Regulation (EU) 2022/1925],
the core requirements for online contracts
with consumers remained unaffected, and the
Electronic Commerce Directive (2000/31/EC)
still applies largely to the contracts concluded
electronically. Though the Digital Services Act
(DSA) has amended the e-commerce directive
but, the part dealing with legal requirements

13 Regulation (EU) 2022/2065 — Digital Services Act.
(2022). EUR-Lex. European Union <http://data.euro-
pa.eu/eli/reg/2022/2065/0j> (Last accessed: June 14,
2024).

14 Regulation (EU) 2022/1925 — Digital Markets Act.
(2022). EUR-Lex. European Union <http://data.euro-
pa.eu/eli/reg/2022/1925/0j> (Last accessed: June 15,
2024).

15 Supra at 12.

for online contracts remains the same and the
conditional legal liability exemptions regarding
providers of intermediary services, also known
as “platform liability” or “notice and takedown”
in the European context will be laid down in the
Digital Services Act (DSA).® The Digital Markets
Act (DMA) aims to prevent gatekeeper platforms
from unfairly favouring their services or disad-
vantaging businesses using the platform. This
indirectly benefits consumers by promoting a
more competitive online marketplace. Further-
more, DSA focuses on creating a more transpar-
ent and trustworthy online environment by re-
quiring online platforms to be more transparent
in their terms and conditions. It also mandates
online marketplaces to implement stronger
verification processes for businesses selling on
their platforms, thus reducing risks of scams.
Therefore, the DSA and DMA don’t replace ex-
isting legal requirements for online contracts.
However, they create a broader framework that
promotes transparency, trust, and fair compe-
tition in the digital marketplace. This indirectly
strengthens consumer protection in online con-
tracting within the EU.

The key Legal Requirements for Online Con-
tracts with Consumers in the EU are as follows:
2.1 Information Disclosure Requirements:

One of the key requirements for online
contracts with consumers in the EU is
that the business must provide the con-
sumer with certain information before
the contract is concluded. The informa-
tion requirements are set out in Direc-
tive 2011/83/EU on Consumer Rights,”
which applies to distance contracts and
off-premises contracts, and the Elec-
tronic Commerce Directive (2000/31/

16 Eenennaam, J., V. (2023). The New Platform Liability:
From the e-Commerce Directive to the Digital Ser-
vices Act Regulation. WiseMen Advocates <https://
www.wisemen.nl/en/news/the-new-platform-liabili-
ty-from-the-e-commerce-directive-to-the-digital-ser-
vices-act-regulation-dsa-/#:~:text=The%20e%2D-
commerce%20directive%20from,this%20subject%20
from%20now%200n> (Last accessed: June 16, 2024).

17 Supra at 2.
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2.1.1

EC)® which applies to contracts con-
cluded electronically. Under these direc-
tives, businesses are required to provide
the following information to consumers
before the contract is concluded:

Identity and contact details of the busi-

2.1.2

ness: Businesses must provide their
name, address, telephone number, email
address, and any other relevant contact
information.

Description of the goods or services:

2.1.3

Businesses must provide a description
of the goods or services being offered,
including their main characteristics, fea-
tures, and functionality.

Price of the goods or services: Busi-

2.14

nesses must provide the total price of
the goods or services, including all tax-
es and fees.

Delivery costs and arrangements: Busi-

2.1.5

nesses must provide information on the
delivery costs and arrangements, in-
cluding the delivery time and any appli-
cable delivery restrictions.

Payment methods: Businesses must

2.1.6

provide information on the accepted
payment methods, including any fees or
charges that may apply.

Right of withdrawal: Businesses must

2.1.7

inform consumers of their right to with-
draw from the contract within a mini-
mum of 14 calendar days without giving
any reason.

Complaints _and redress mechanisms:

2.1.8

Businesses must provide information on
how consumers can file complaints and
access redress mechanisms if they have
a dispute with the business.

Technical steps to conclude the contract:

Businesses must provide information on
the technical steps that the consumer
needs to follow to conclude the contract,
including any technical requirements for
accessing and using the service.

It has been made clear in the legal
framework that the failure to provide

18

Supra at 3.

2.2

2.21

222

2.2.3

224

2.2.5

2.3

the required information can result in
the contract being considered null and
void, and the business may be subject
to legal liability.

Technical Steps: In addition to providing
the required information to consumers
before the contract is concluded, busi-
nesses must also provide information
on the technical steps that the con-
sumer needs to follow to conclude the
contract. By providing this information,
businesses can ensure that consumers
are able to navigate the online purchas-
ing process and conclude the contract
with ease. This requirement is set out
in the Electronic Commerce Directive
(2000/31/EC),” which applies to con-
tracts concluded electronically.

Under this directive, businesses are re-
quired to provide clear and understand-
able information on the technical steps
that the consumer needs to follow to
conclude the contract. This informa-
tion must be provided in a way that is
easily accessible and must include the
following:

Information on how to correct errors be-
fore placing the order.

Information on the technical means for
identifying and correcting input errors
before placing the order.

A clear and understandable confirma-
tion that the order has been placed.
Information on the technical means for
concluding the contract.

Information on how the consum-
er can access and store the terms of
the contract.

By providing clear and understandable
information on the technical steps,
businesses can reduce the risk of er-
rors and misunderstandings and the re-
sulting risk of legal liabilities in case of
non-compliance.

Cooling-off Period - The cooling-off peri-
od is a period of time during which con-

19

Ibid.
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2.3
2.3.2
233

234

2.4

sumers have the right to withdraw from
a contract without penalty and without
giving any reason. The cooling-off peri-
od is an important aspect of consumer
protection, and it is provided for un-
der Directive 2011/83/EU on Consumer
Rights,?® which applies to distance con-
tracts and off-premises contracts.
Under this directive, consumers have a
cooling-off period of 14 days to with-
draw from a contract. The cooling-off
period starts from the day the consumer
receives the goods or from the day the
consumer enters into the contract for
the provision of services. During this pe-
riod, consumers can exercise their right
of withdrawal by notifying the business
of their decision to withdraw from the
contract. The notification of withdraw-
al must be made in a durable medium
(i.e. in writing or another format that
allows the consumer to store the infor-
mation) and must include the following
information:

The consumer’s name and address.

A clear statement of the consumer’s de-
cision to withdraw from the contract.
The date on which the consumer re-
ceived the goods or entered into the
contract for the provision of services.
Information on how to return the goods
(if applicable).

This information must be provided be-
fore the contract is concluded, and if the
business fails to provide the required
information on the right of withdrawal,
the cooling-off period may be extend-
ed to 12 months. In addition, failure to
comply with the requirements relating
to the cooling-off period can result in
the contract being considered null and
void, and the business may be subject
to legal liability.

Unfair Contract Terms - Another im-
portant aspect of consumer protection
in online contracts is the prohibition of

20

Supra at 2.

2.4

2.4.2

2.4.3

244

2.4.5

unfair contract terms. The Unfair Con-
tract Terms Directive? aims to protect
consumers from unfair contract terms
that may be included in contracts with
businesses.

Under this directive, businesses must
ensure that their contracts with con-
sumers do not contain unfair contract
terms. Unfair contract terms are defined
as terms that have not been individually
negotiated and that, contrary to the re-
quirement of good faith, cause a signifi-
cant imbalance in the parties’ rights and
obligations under the contract to the
detriment of the consumer. Examples of
unfair contract terms include terms that:
Limit or exclude the business’s liability
in the event of a breach of contract.
Allow the business to unilaterally change
the terms of the contract.

Make it difficult or impossible for the
consumer to enforce their rights under
the contract.

Limit the consumer’s right to terminate
the contract.

Allow the business to terminate the con-
tract without notice.

In addition to the Unfair Contract Terms
Directive, the Consumer Rights Directive
(2011/83/EU) also sets out requirements
relating to unfair contract terms. Un-
der this directive, businesses must en-
sure that their contracts with consum-
ers are transparent and that the terms
are expressed in plain and intelligible
language. This is intended to ensure
that consumers are able to understand
the terms of the contract and make in-
formed decisions when entering into the
contract. Failure to comply with the re-
quirements of the Unfair Contract Terms
Directive can result in the contract being
considered null and void, and the busi-
ness may be subject to legal liability.

21

Directive 93/13/EEC — Unfair Terms Directive. (1993).
EUR-Lex. European Union <http://data.europa.eu/eli/
dir/1993/13/0j> (Last accessed: 15 June, 2024).
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2.6

Electronic Signature - In the context of
online contracts, electronic signatures

are an important aspect of contract for-
mation. The Electronic Signatures Direc-
tive?? provides a framework for the use
of electronic signatures in EU member
states. Under this directive, an elec-
tronic signature is defined as “data in
electronic form which are attached to
or logically associated with other data
in electronic form and which serve as a
method of authentication”?* This means
that electronic signatures can take a
variety of forms, such as a typed name,
a scanned signature, or a digital sig-
nature. The level of legal validity of an
electronic signature will depend on the
circumstances in which itis used and the
level of assurance it provides as to the
identity of the signatory. The eSignature
Directive was repealed as of 1 July 2016
when the rules on trust services under
the elDAS Regulation came into effect.
In addition to the Electronic Signatures
Directive, the eIDAS Regulation®* pro-
vides a more comprehensive frame-
work for electronic signatures, electron-
ic seals, electronic time stamps, and
electronic delivery services. The elDAS
Regulation establishes a common legal
framework for the use of electroniciden-
tification and trust services throughout
the EU and provides a high level of legal
certainty for electronic transactions.
Other legal requirements: There are sev-
eral other legal requirements which are
also important to be considered while
entering into an Online Contract with
the consumer, such as Data protection
and processing of personal data in com-
pliance with GDPR,* the use of clear,

22
23
24
25

Supra at 4.

Supra at 8.

Supra at 5.

Regulation (EU) 2016/679 — General Data Protection
Regulation. (2016). EUR-Lex. European Union <http://
data.europa.eu/eli/reg/2016/679/0j> (Last accessed:
16 June, 2024).

legible and comprehensible text on
electronic medium for display of infor-
mation, language in which information
shall be presented, etc.

3. CHALLENGES AND
POTENTIAL SOLUTIONS

Even with the present legal framework for

Online Contracts with consumers in the EU, they
face several challenges and issues, which are

as follows:
31, Enforceability: Online contracts can be

3.2

3.3

3.4

difficult to enforce, especially if the busi-
ness and consumer are located in dif-
ferent countries. This challenge can be
addressed by including a choice of law
and jurisdiction clause in the contract,
specifying which country’s laws will gov-
ern the contract and which courts will
have jurisdiction over any disputes.
Accessibility: Not all consumers have
equal access to the Internet, and some
may not be able to access online con-
tracts due to disabilities or other limita-
tions. Businesses can address this chal-
lenge by providing alternative means of
accessing the contract, such as offering
printed copies upon request or provid-
ing an audio version of the contract for
visually impaired consumers.

Language barriers: Online contracts can
present challenges related to language
barriers, particularly for consumers
who are not fluent in the language of
the contract. To address this challenge,
businesses can provide online contracts
in multiple languages or offer trans-
lation services for consumers who re-
quire them.

Clarity and understandability: Online
contracts may not always be clear and
easy to understand for consumers, par-
ticularly those who are not familiar with
legal terms and concepts. This challenge
can be addressed by ensuring that the
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contract is written in clear and concise
language, free from legal jargon, and
providing clear explanations of any le-
gal terms or concepts.

Electronic signatures: The use of elec-
tronic signatures in online contracts can
also present challenges related to au-
thentication and verification. Business-
es can address this challenge by using
secure electronic signature technolo-
gy that meets the requirements of EU
regulations.

Though businesses face the aforemen-
tioned challenges, there are efficient
ways of addressing them, which can
promote trust and confidence in online
transactions and ensure compliance
with EU regulations.

4. COMPARISON WITH THE
INTERNATIONAL LEGAL
FRAMEWORKS (EU, USA & UK)

While comparing the legal framework of the

EU with that of the United States and the United
Kingdom with regard to legal requirements of
the online contracts with consumers, it can be
observed that there are certain similarities and
differences which are highlighted below:

4.

Formation of Contracts: In the United
States, online contracts are generally
governed by state law, which may re-
quire certain elements for a contract to
be valid, such as an offer, acceptance,
and consideration. Some states also re-
quire that online contracts be in writing
and signed by both parties. Whereas, in
the UK, online contracts are governed by
the Consumer Contracts (Information,
Cancellation and Additional Charges)
Regulations 2013, which require busi-
nesses to provide certain information
to consumers before the contract is
concluded, such as the identity of the
business, the main characteristics of the
goods or services, and the total price.

4.2

4.3

L

This is also similar to European Stan-
dards and requirements.?

Information Requirements: In the U.S,,
online businesses are required to pro-
vide consumers with certain informa-
tion, such as the terms and conditions
of the contract, the total price, and any
applicable taxes or fees. Whereas in the
EU, online businesses are required to
provide consumers with certain infor-
mation before the contract is conclud-
ed, such as the main characteristics of
the goods or services, the total price,
and any applicable taxes or delivery
costs, and this is also similar in the UK
as in EU.

Cooling-off Period: In the U.S., there is
no federal cooling-off period for on-
line purchases, but some states have
their cooling-off periods for certain
types of transactions. Whereas, in the
EU, consumers have a right to a 14-day
cooling-off period for most online pur-
chases, during which they can cancel
the contract without giving any reason
and this is also the case similar in UK
asin EUZ

Electronic Signatures: In the U.S., elec-
tronic signatures are generally consid-
ered legally binding if they meet certain
requirements under the Electronic Sig-
natures in Global and National Com-
merce Act (ESIGN) or the Uniform Elec-
tronic Transactions Act (UETA). Similarly,
in the EU, electronic signatures are gov-
erned by the elDAS Regulation & Elec-
tronic Signatures Directive and in the
UK, by the Electronic Communications
Act 2000.%8

26

27
28

Cordera, M. (2001). E-consumer Protection: A Com-
parative Analysis of EU and US Consumer Protection
on the Internet. Rutgers Computer & Technology Law
Journal, 27. L.J. 231, 237.

Ibid.
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CONCLUSION/SUMMARY

There has been constant emphasis on fol-
lowing the legal requirement of online contracts
with consumers in the EU, as they are designed
to protect the interests of consumers and pro-
mote trust and confidence in online transac-
tions. These legal requirements cover a wide
range of areas, including information require-
ments, order confirmation and acknowledge-
ment of receipt, technical steps, cooling-off
periods, unfair contract terms, electronic signa-
tures, and data protection etc.

To comply with these legal requirements,
businesses must take a proactive approach to
online contract formation and ensure that their
online contracts are clear, concise, and easy to
understand. They must also ensure that they
provide consumers with clear and concise in-
formation about their contractual rights and
obligations and any additional charges or fees
that may apply. In addition, businesses must
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ABSTRACT

In most comparative law systems, the role of parliament is not
limited to issuing various types of legislation and improving the leg-
islative framework. It goes beyond its fundamental function of leg-
islating to include another important role: oversight, specifically the
restraining role over the actions of government members in certain
cases defined by the Constitution. Parliament exercises this oversight
role alongside its legislative function. It is also important in maintain-
ing public interest and evaluating the government’s work by ques-
tioning its members on the progress and execution of agreed-upon
projects.

Referring to the Algerian system, we find that the Algerian Parlia-
ment, which consists of two chambers—the National People’s Assem-
bly (APN) and the Council of the Nation—exercises oversight over the
government’s actions. The first chamber, the APN, primarily does this.
Consequently, this type of oversight may sometimes lead to political
accountability, which can result in either the resignation of the Prime
Minister or the dissolution of the first chamber of parliament. These
mechanisms include the motion of censure and the interpellation
process.

KEYWORDS: Parliamentary oversight, Political responsibility, Public
policy statement, Oversight petition, No-confidence, Questioning
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INTRODUCTION

The function of the parliament is embodied
in two main roles: legislating laws and parlia-
mentary oversight of the government’s actions.
The latter, parliamentary oversight, has become
a central concept in any democratic political
system. Some even consider it more important
than legislative work because it embodies the
principle of the people’s sovereignty and their
right to oversee the actions and management
of state institutions, thereby protecting individ-
ual rights and freedoms. This type of oversight
has been constitutionally affirmed to ensure
and entrench the legitimacy of the executive
authority’s practices.

Parliamentary oversight refers to the par-
liament’s authority to investigate the actions of
the executive authority to ensure the proper im-
plementation of laws, identify errors, and hold
those responsible accountable. It also refers to
the legislative authority’s power to investigate
the actions of the executive apparatus in order
to uncover any improper execution of general
rules in the state, identify those responsible,
and question them.

Referring to the Algerian Constitution of
2020,'we find that it acknowledges the parlia-
ment’s authority to oversee the government’s
actions through various means and mecha-
nisms. These include tools that do not result in
political responsibility for the government, such
as questions and investigative committees, and
others that do result in political responsibility,
such as the motion of censure and the interpel-
lation. The latter is a new addition to the 2020
Constitution, as it was previously among the
tools that did not entail political responsibility
for the government.

The importance of parliamentary oversight
lies in ensuring the proper implementation of
the government’s action plan, according to what
was presented at the start of the government’s

1 Presidential Decree N°. 20-422. (2020). On the issu-
ance of the constitutional amendment approved in
the referendum of November 1, 2020. Official Ga-
zette, 82.

work, to ensure that the government does not
deviate from the proposed plan. Parliamentary
oversight aims to rationalize the government’s
domestic and foreign policies and ensure they
serve the public interest.?

Based on the above, we may ask about the
effectiveness of the innovations introduced by
the 2020 constitutional amendment in govern-
ment oversight.

To address the abovementioned issue, we
will rely on the descriptive method to outline
the necessary definitions and the various mech-
anisms used in parliamentary oversight. Addi-
tionally, we will use both historical and com-
parative approaches concerning the successive
Algerian constitutions and their amendments
by highlighting the previously used method and
how it has evolved under the 2020 Constitution.

To answer the posed issue, we will follow a
dual approach by addressing the following:

- First Chapter: The role of the parliament in
monitoring the government’s plan and discuss-
ing the general policy statement.

- Second Chapter: The impact of the motion
of censure and interpellation on establishing
the government’s responsibility.

1. THE ROLE OF THE
PARLIAMENT IN MONITORING
THE GOVERNMENT'S PLAN
AND DISCUSSING THE
GENERAL POLICY STATEMENT

The parliament plays an important role by
exercising its parliamentary oversight over the
government’s actions, ensuring that they align
well and consistently with what was previously
declared in the government’s action plan or pro-
gram through its approval (First Requirement)
and by discussing the general policy statement
one year after the presentation of the govern-
ment’s action plan (Second Requirement).

2 Ahmad, Y. (2016). The supervisory role of the Iraqi par-
liament after 2003. Al-Sanhoury Library, Lebanon, 16.
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1.1. Presenting the
Government’s Plan to the
Parliament and the Impact
of Its Discussion

The Algerian constitutional system man-
dates that the government’s action plan or pro-
gram, depending on the situation, must be pre-
sented to the parliament after being reviewed
by the Council of Ministers for approval (First
Subsection). Consequently, when presented
to the parliament, or more specifically to the
members of the People’s National Assembly, it
will be subject to discussion, which may con-
clude with either its approval or rejection (Sec-
ond Subsection).

1.1.1. The Government’s Action

Plan or Government Program

After the President appoints the Prime Min-
ister or Head of Government, depending on the
case, and the members of the government,® the
latter prepares its action plan or program, as
appropriate. This plan is of significant impor-
tance because it represents the comprehensive
strategic framework for all executive sectors,
defining how they will operate and manage
their activities.* Once prepared, the Prime Min-
ister or Head of Government presents it to the
Council of Ministers for approval, as stipulated
in Article 105 of the 2020 Constitutional Amend-
ment. This procedure constitutes the first offi-
cial action undertaken by the government and
represents the standard practice for initiating
its activities. This mechanism is crucial because
the action plan represents the general strategic
framework that includes all sectors and outlines
how they will operate and manage their activi-
ties, thus requiring parliamentary approval.

It is important to note that after the 2020
constitutional amendment, the government’s
action plan varies according to the parliamen-

3 Constitution of 2020. Article 91, Paragraph 5.

4 Kersas, M., & Azzaz, H. (2021). Parliamentary over-
sight mechanisms on government actions and their
activation in light of the 2020 constitutional amend-
ment. Legal and Social Sciences Journal, vol (6) N° (4).

tary majority. If it pertains to the Prime Minis-
ter, the action plan aligns with the presidential
program. Conversely, if it pertains to the Head
of Government, the action plan aligns with the
parliamentary majority’s program.

After the Prime Minister or Head of Govern-
ment presents the government’s action plan to
the Council of Ministers, it is then submitted to
the People’s National Assembly for approval, as
stipulated in Article 47 of Organic Law No. 16-12
regulating the relationship between the Peo-
ple’s National Assembly and the Council of the
Nation.’The Prime Minister is required to pres-
ent it within 45 days of their appointment. The
People’s National Assembly will conduct a gen-
eral discussion to review the plan, and discus-
sions can only begin after seven days from noti-
fying the deputies about the plan. According to
Article 49 of Law No. 16-12, the action plan must
be voted on within ten days of its presentation.
Once approved, it is submitted to the Council of
the Nation for further approval, as Article 106
of the 2020 Constitutional Amendment outlines.

If the People’s National Assembly rejects the
plan, the Prime Minister or Head of Government
must submit their resignation to the President,
according to Article 107 of the 2020 Constitu-
tional Amendment. The President will then ap-
point a new Prime Minister to prepare and pres-
ent a new action plan as previously described.
If this new plan is not approved by the People’s
National Assembly again, the Assembly will be
dissolved automatically, as provided in Article
108 of the 2020 Constitutional Amendment. If
the plan is approved, the Prime Minister must
implement it, as Article 109 states: “The Prime
Minister shall implement and coordinate the
action plan approved by the People’s National
Assembly”.

The same applies to the Head of Govern-
ment if the legislative elections result in a par-
liamentary majority, as provided by Article 110
of the 2020 Constitutional Amendment, which

5 Law No. 16-12 (2016). Organizing the People’s Nation-
al Assembly and the Council of the Nation, and speci-
fying their relations with the government. Official Ga-
zette, 5.
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states: “If the legislative elections result in a
parliamentary majority different from the pres-
idential majority, the President of the Repub-
lic shall appoint a Head of Government from
the parliamentary majority and task them with
forming a government and preparing the par-
liamentary majority’s program. In all cases, the
President of the Republic shall present their
government program to the Council of Ministers
and then submit it to the parliament according
to the conditions specified in Articles 106 (para-
graphs 1, 3, 4) and Articles 107 and 108".

1.1.2. Discussion of the General

Policy Statement

The general policy statement, presented by
the Prime Minister or Head of Government, con-
stitutes the second major action undertaken by
the government. It demonstrates the govern-
ment’s commitment to implementing the ac-
tion plan submitted upon its appointment and
serves to oversee the government’s activities.

Thus, parliamentary oversight of the gov-
ernment’s plan is not sufficient on its own;
there must be subsequent oversight after a pe-
riod of time following the plan’s approval. This
involves monitoring the actual performance of
the executive work in light of the agreed-upon
plan through the government’s annual report to
the parliament on its general policy.®

The general policy statement submitted
to the parliament serves as a tool to inform it
about the program’s implementation from the
previous year and what is currently underway. It
highlights the challenges faced by the govern-
ment, the goals it aims to achieve in the future,
and potential obstacles that may arise.’

Consequently, the general policy statement
allows the parliament to review the facts and

6 Soadgia, H. (2020). The general policy statement as
a mechanism for parliamentary oversight over gov-
ernment actions in light of the 2016 constitutional
amendment. Annals of the University of Algiers, Vol
(1), N°(34), 167.

7 Alem, Z. (2021). The limits of legislative power in light
of the 2016 constitutional amendment and reform re-
quirements. Doctoral thesis, University of Mohamed
El Bachir El Ibrahimi, Bordj Bou Arreridj, Algeria, 207.

difficulties facing the implementation of the
government’s action plan that was previously
approved. It provides a means and a mecha-
nism for the parliament to oversee the govern-
ment’s activities.

According to Article 111 of the 2020 Constitu-
tional Amendment, the constitutional founder
has mandated that the general policy state-
ment be presented for discussion in the Peo-
ple’s National Assembly within a specific period
of one year, starting from the date of approval
of the government’s action plan by the Assem-
bly. This period enables the Assembly to provide
an annual evaluation of the government’s work
and assess the government’s adherence to the
action plan. This requirement was also estab-
lished by the constitutional founder® in the 2016
Constitution® under Article 98: “The government
must present an annual statement on its gener-
al policy to the People’s National Assembly.” It
was similarly outlined in the 2008 Constitution-
al Amendment and the 1996 Constitution.

It is a sufficient period for the People’s Na-
tional Assembly to monitor the progress in
implementing the plan. If the constitutional
founder had not set this period, the presenta-
tion of the general statement would have de-
pended solely on the government’s will, making
it difficult for the Assembly to track and evalu-
ate the government’s work.

Accordingly, the Prime Minister presents the
general policy statement, which provides an out-
line of his government’s achievements, leaving
the finer details to the written statement hand-
ed over to the members of parliament. This is
according to Article 111 of the 2020 constitution-
al amendment, which mandates this procedure
before the first chamber of parliament while
making it optional before the second chamber.
The article states: “The Prime Minister or Head

8 Bousalem, D. (2007). Parliamentary oversight of gov-
ernment actions under the Constitution of 1996. Mas-
ter’sthesis, University of Badji Mokhtar, Annaba, Alge-
ria, 38.

9 Law N°. 16-01. (2016). Constitutional amendment of
March 2016. Official Gazette, 14.

10 Presidential Decree N°. 96-438. (1996). Issuing the Al-
gerian Constitution. Official Gazette, 76.
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of Government, as the case may be, may pres-
ent a statement on general policy to the Coun-
cil of the Nation.” However, presenting it before
the second chamber has become customary,
thereby establishing a constitutional norm that
necessitates its presentation.

Thus, the obligation to present the gener-
al policy statement to the members of the first
chamber is self-evident, while the freedom to
present it to the second chamber members is
granted. The obligatory and optional nature of
the two chambers can be explained by the po-
tential consequences of filing a censure motion.
Therefore, it can only be used by the chamber
that can be dissolved by the President of the
Republic, which is the People’s National Assem-
bly, while the Council of the Nation, which can-
not be dissolved, is deprived of this right."

1.2. Following the Discussion
of the General Policy
Statement with a Motion

The importance of discussing the general
statement lies in its consequences, whether
represented by the issuance of a motion of sup-
port and approval from the People’s National
Assembly (First Section) or a motion express-
ing its dissatisfaction and disapproval (Sec-
ond Section).

1.2. 1. Issuance of a Motion

of Support and Approval

After the discussion on the general policy
statement, the discussion may be accompanied
by the proposal of one or several motions con-
cerning the general policy statement. For these
motions to be accepted, they must be signed by
20 deputies and submitted to the office of the
People’s National Assembly.

Article 51, paragraph 03, of Law No. 16-12
states, “The general policy statement shall re-
sult in a discussion on the government’s work,

11 Drif, K. (2017). Parliamentary oversight of government
actions through the motion of censure. Journal of Le-
gal and Political Research, Vol (5), 89.

which may be concluded with a motion”.

The motion must be submitted by at least 20
deputies to the office of the People’s National
Assembly within 72 hours following the end of
the deputies’ interventions in the discussion.

1.2.2. Motion of Censure

The motion issued by the People’s National
Assembly can also express their dissatisfaction
with the general policy statement by including
a range of criticisms, observations, and reveal-
ing contradictions. In this case, the motion does
not have any legal effect and can be considered
awarning to the government about its failure to
adhere to what was presented during the out-
line of its plan. It also indicates the possibility of
holding the government politically accountable
if it is followed by another procedure, which is
filing a motion of censure.

2. THE IMPACT OF A

MOTION OF CENSURE

AND INTERPELLATION ON
DETERMINING GOVERNMENT
RESPONSIBILITY

The government’s political responsibility is
determined if the discussion of the general poli-
cy statement is followed by submitting a motion
of censure, or as it is called in some Arab coun-
tries, a motion of no-confidence, according to
the legal conditions for its determination (First
Requirement). Additionally, the constitutional
founder introduced the procedure of interpel-
lation as another mechanism for establishing
the political responsibility of the government
(Second Requirement).

2.1. Motion of Censure

After members of the People’s National As-
sembly submit a motion expressing dissatisfac-
tion with the proceedings of the discussion on
the general policy statement, in cases of seri-
ous overreach and the government’s failure to
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achieve what was planned in the government
program submitted a year before the discus-
sion of the general policy statement, the mo-
tion of no-confidence or dissatisfaction can be
followed by the submission of a motion of cen-
sure (First Section), according to the conditions
(Second Section) and procedures (Third Sec-
tion) specified in the constitution, additionally,
the Prime Minister may intervene and request a
vote of confidence from the People’s National
Assembly after the submission of the motion of
dissatisfaction (Fourth Section).

2. 1. 1. Definition of a Motion

of Censure

A motion of censure is considered the sec-
ond outcome or effect resulting from the dis-
cussion of the general policy statement, as
a measure taken by the deputies to pressure
the government and force it to resign? It is
the inevitable result of the People’s National
Assembly’s dissatisfaction and disapproval of
the government’s work, holding it politically
accountable.

The Algerian constitutional founder linked
the activation of this mechanism to two main
actions: the government’s action plan and the
annual general policy statement, through either
disapproval of the government’s action plan or
voting on a motion of censure, or through dis-
approval of a request for a vote of confidence
submitted by the government, known as a vote
of no confidence®

The Algerian constitutional founder estab-
lished this mechanism under the 1989 Constitu-
tion and the 1996 Constitution with subsequent
amendments, as outlined in Article 161 of the
2020 constitutional amendment: “The People’s
National Assembly, during the discussion of the
general policy statement or following an inter-

12 Abdellawi, Z. (2020). Parliamentary oversight of the
government’s general policy statement in light of the
2016 constitutional amendment. Journal of Academic
Researcher, Vol (7), N°(1), 598.

13 Ben Hida, M. (2021). The scope of the motion of
censure under the 2020 constitutional amendment.
Journal of International Law and Development, Vol (9),
N°(2), 122.

pellation, may vote on a motion of censure tar-
geting the government’s responsibility”.

It should be noted that throughout the past
years of constitutional experience, there has
been no reference to any parliamentary initia-
tive to submit a motion of censure or to threaten
the government with the necessity of requesting
a vote of confidence. Many successive govern-
ments in Algeria have refrained from present-
ing the annual general policy statement. For
instance, the President terminated the duties
of Ahmed Ouyahia’s government on September
3, 2012, without the government presenting an
annual general policy statement™

The constitutional founder’s linkage of the
submission of a motion of censure to the an-
nual general policy statement is due to his de-
sire to achieve a form of institutional stability
and to avoid political crises resulting from fre-
quent government changes. The constitutional
founder believed that this stability could be
achieved by granting the government an an-
nual immunity, enabling it to act calmly and
steadily without fear of the effects of a motion
of censure being submitted on every occasion,
triggering its political accountability. However,
this situation somewhat changed in the 2020
Constitution, when the legislator expanded the
chances of triggering the government’s political
accountability by adding interpellation as an-
other procedure that also triggers its political
responsibility.

2. 1.2. Conditions for Submitting

and Discussing a Motion

of Censure

Article 161 of the constitutional amend-
ment states: “The People’s National Assembly
may, during its discussion of the general policy
statement or following an interpellation, vote
on a motion of censure targeting the responsi-
bility of the government.”

The motion of censure must be signed by

14 Amar, A. (2013). The general policy statement of the
government between deterrent oversight and sup-
porting resolutions. Algerian Journal of Legal, Eco-
nomic and Political Sciences, Vol (50), N° (3), 113.
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at least one-seventh (1/7) of the total number
of deputies in the People’s National Assembly,
a quorum specified in the second paragraph
of Article 161, which states: “This motion shall
not be accepted unless it is signed by at least
one-seventh (1/7) of the deputies.”

This same quorum is reiterated in Article 59
of Organic Law 16-12. Once the required legal
number of signatures is obtained, the process
of submitting, publishing, and distributing the
motion of censure follows, as outlined in Arti-
cle 60 of the Organic Law. A representative of
the motion’s sponsors handles the submission,
after which the text of the motion is published
in the Official Journal of Parliamentary Debates
and voted upon. This ensures that it complies
with the relevant legislative texts. The motion
must also be posted and distributed to all dep-
uties to inform them in preparation for the dis-
cussion and vote.

The motion of censure is then discussed be-
fore being put to a vote. The Algerian legislature
has specifically designated the parties involved
in the discussion, namely the government's
representative (upon its request), a representa-
tive of the motion’s sponsors, any deputy who
wishes to speak against the motion, and any
deputy who wishes to support the motion. The
discussion is limited to these parties because
they are directly concerned with the oversight
relationship initiated by the motion. Other dep-
uties’ interventions may sway the outcome in
favor of either the government or the motion’s
sponsors, making the discussion a crucial are-
na for determining the result and impact of the
vote on this mechanism.®

It is important to note that a deputy is not
allowed to sign more than one motion of cen-
sure, a requirement clarified in Article 59 of Or-
ganic Law No. 16-12, although it does not spec-
ify whether this applies to the entire legislative
term or just within a single year.

The quorum required for the censure mo-
tion is relatively easy to meet if the govern-
ment’s statement fails to fulfill the promises
and expectations outlined in its action plan.

15 Ben Hida, M. (2021). Previous reference,129.

However, this percentage is higher compared to
some other systems, such as in France, where
the quorum required for a motion of censure is
one-tenth (1/10) of the deputies

The constitutional founder set a deadline
of three days before the vote, starting from the
date of the motion’s submission, according to
Article 162, paragraph 2 of the 2020 constitu-
tional amendment. This period is sufficient for
the government and its supporters to conduct
necessary communications within the parlia-
mentary bloc to undermine the effectiveness
of the motion of censure by persuading unde-
cided deputies to support the government. It
also facilitates consultation and coordination
among deputies.

2.1.3. Procedures for Voting

on a Motion of Censure

After the discussion of the general poli-
cy statement and its follow-up with a motion
of censure, provided that the legal conditions
are met, such as having it signed by at least
one-seventh of the deputies in the People’s Na-
tional Assembly, the vote on the motion cannot
commence until after three days from the date
the proposal was submitted to the Office of the
People’s National Assembly.

The constitutional founder required a two-
thirds majority vote from the deputies to ap-
prove the censure motion, as stipulated in Ar-
ticle 162: “The motion of censure is approved
by a two-thirds majority of the deputies,” corre-
sponding to Article 62 of Organic Law 16-12.

It is worth noting here that the requirement
for a two-thirds majority is notably high. Given
the parliamentary majority supporting the gov-
ernment on the one hand and the opposition
on the other, practical reality has shown that
it is difficult to present a censure motion. Even
if the opposition gathers the necessary signa-
tures to submit the motion, it may struggle to
secure the majority needed to pass it.

16 Hamli, M. (2014). The dominance of the executive over
the legislature in the Algerian constitutional system: A
comparative study of the Egyptian and French consti-
tutional systems. New University House, Egypt, 129.
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Therefore, by requiring this high threshold,
the constitutional founder has reduced the
likelihood of the People’s National Assembly
holding the government accountable, thereby
supporting its stability.

Furthermore, the success of a censure mo-
tion largely depends on the type of majority
present in the People’s National Assembly. If
the government enjoys a clear majority, the
chances of a motion of censure succeeding are
very slim.

Finally, if the People’s National Assembly
approves the censure motion, the government
must submit its resignation to the President
of the Republic. In this situation, the President
may either accept the resignation or reject it
and decide to dissolve the People’s National
Assembly, according to Article 151 of the consti-
tutional amendment.

2.2. Vote of Confidence

To protect its political position from the
consequences of a vote on a motion of censure,
which could lead to the government’s resigna-
tion or the dissolution of the People’s National
Assembly, the constitutional founder granted
the Prime Minister or Head of Government the
ability to resort to a measure that strengthens
the government’s position against the opposi-
tion. This is stipulated in Article 111, Paragraph
05, which states: “The Prime Minister or Head
of Government, as the case may be, may re-
quest a vote of confidence from the People’s
National Assembly, and in the event of a lack of
confidence, the Prime Minister or Head of Gov-
ernment shall submit the resignation of their
government”.

Following the discussion of the general pol-
icy statement, the Prime Minister can request
a vote of confidence from the deputies of the
People’s National Assembly to confirm their
support. If they vote in favor, it indicates con-
tinued support for the government; if they vote
against, it indicates a withdrawal of confidence,
leading to the resignation of the Prime Minister.

This mechanism serves as an alternative to a
motion of censure, allowing the Prime Minister
to gain the support of the deputies and avoid a
motion of censure. If the government receives
this support, it will continue implementing its
action plan. If confidence is withdrawn, the
Prime Minister submits their resignation to the
President of the Republic, who can either accept
it or reject it and dissolve the People’s National
Assembly, leading to early legislative elections.

Notably, the request for a vote of confidence
serves as both a supervisory tool and a means
of exerting pressure by the government against
the parliament. If the People’s National Assem-
bly does not approve the request for a vote of
confidence, the Prime Minister or Head of Gov-
ernment may be forced to resign. Conversely,
the President of the Republic may counter this
by dissolving the People’s National Assembly
instead of accepting the government’s resigna-
tion. This could instil a sense of caution among
deputies in deciding whether to reject the vote
of confidence to preserve their positions in
parliament.”

A simple majority passes the vote of confi-
dence. If the vote of confidence is approved, it
indicates that the People’s National Assembly
supports the government, promoting stability
in executing the government’s action plan.

A simple majority conducts the vote of con-
fidence. If the vote passes, it signifies that the
People’s National Assembly supports the gov-
ernment and bolsters its stability in carrying
out its action plan. However, if the assembly
votes against granting confidence or withdraws
it, the government is obliged to resign. In this
case, the President of the Republic may inter-
vene by dissolving the assembly instead of sac-
rificing the government.

Furthermore, the government may present a
statement of general policy before the second
chamber, the Council of the Nation, according

17 Khadidja, K (2020). The constant and variable in par-
liamentary oversight mechanisms in light of the 2016
Algerian constitutional amendment and the 2011 Mo-
roccan constitution. Journal of Legal and Political Sci-
ences, Vol (11), N°(1), 231.
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to Article 111, Paragraph 08, which states that
“The Prime Minister or Head of Government, as
the case may be, may present a statement of
general policy to the Council of the Nation.” This
is an optional measure and not mandatory for
the government.

Naturally, resorting to this procedure is con-
sidered after the general policy statement has
been passed without resulting in any legal ef-
fect that could impact the government’s legal
standing. The situations in which the statement
might be presented to the Council of the Nation
can be summarized as follows:

e |If the presentation of the general policy
statement before the first chamber did
not lead to a request for a vote of confi-
dence or the filing of a motion of censure.

e If the government requested a vote of
confidence and received the confidence
of the People’s National Assembly.

e [f the censure motion did not reach the
required legal quorum of two-thirds of
the deputies to be effective.

2.2. 1. Interpellation

The constitutional founder, with the issu-
ance of the 2020 Constitution, introduced an-
other mechanism to hold the government po-
litically accountable alongside the motion of
censure. This mechanism is the interpellation,
which was previously categorized among the
procedures that did not entail political respon-
sibility for the government (First Subsection).
The conditions for activating this mechanism
have also been outlined (Second Subsection).

2.2.2. Definition of Interpellation

Parliamentary interpellation is defined as
an accusation directed by a member of the
House of Representatives towards one of the
ministers. It is also considered one of the most
serious means of parliamentary oversight over
government members, given the potential con-
sequences it may entail, as we will see later®

18 Khalfa, N. & Louhani, H. (2018). Parliamentary over-
sight of government actions under the 2016 constitu-
tional amendment. Journal of Academic Researcher,

Through the 2020 constitutional amend-
ment, the constitutional founder classified the
effect of interpellation within the category of
oversight mechanisms that can lead to the gov-
ernment’s accountability. According to Article
160 of the Constitution: “Members of Parlia-
ment may interpellate the government on any
issue of national importance, as well as on the
state of implementation of laws, and the re-
sponse must be provided within a maximum
period of thirty days”. This marks a significant
shift from previous constitutions, where inter-
pellation was merely a mechanism that did not
entail political responsibility.”

2.2.3. Conditions for Activating
Interpellation as a Mechanism for
Political Accountability

An interpellation is a constitutional tool
through which deputies can request clarifica-
tions on national issues or the implementa-
tion of laws. It carries implications of accusa-
tion and accountability and can be directed at
the Prime Minister, the head of government, a
specific minister, or the entire government. The
process of interpellation begins with its written
submission, signed by at least 30 deputies or
30 members of the Council of the Nation, and
delivered to the Prime Minister through the
President of the Council of the Nation or the
President of the National People’s Assembly,
depending on the case.

The submission of the interpellation must
occur within 48 hours following its acceptance.
The Bureau of the National People’s Assembly
or the Bureau of the Council of the Nation, in
consultation with the government, is granted
the authority to set a session for the interpella-
tion within a maximum of thirty days following
the notification of the interpellation. The inter-
pellation can also be withdrawn by its sponsors
before it is presented during the session to hear
the government’s defenses, with the President

Vol (12), 72.

19 Qussif, S. (2016). The Algerian parliament under the
Constitution of 28-11-1996, amended and supple-
mented. Doctoral thesis, University of Algiers, 363.
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of the relevant chamber notifying the govern-
ment of the withdrawal.

After the session for hearing the govern-
ment’s defenses is set, the session may con-
clude with a vote of thanks and support for the
government. Alternatively, it may end with ei-
ther a lack of response to the interpellation or
dissatisfaction with the response, which could
result in a vote of no confidence, also known as
a motion of censure, thus establishing the po-
litical accountability of the government. If the
motion is approved by a seventh of the mem-
bers of the National People’s Assembly and
meets its legal quorum, it could lead to the res-
ignation of the government or the intervention
of the President of the Republic to dissolve the
National People’s Assembly.

Thus, the acts that trigger the mechanism
of the motion of censure, according to the 2020
constitutional amendment, include the general
policy statement, addressing national issues,
and the state of law implementation.

CONCLUSION

Through issuing the 2020 Constitution, the
Algerian legislator sought to expand the scope
of political accountability by referencing both
the motion of censure and interpellation. The
constitutional founder had previously only tied
political responsibility to filing a motion of cen-
sure, excluding interpellation, which was classi-
fied among mechanisms not tied to government
responsibility alongside oral and written ques-
tions and investigative committees.

Accordingly, the implementation of both the
motion of censure and interpellation, according
to the conditions set out in the Constitution,
could have significant effects, such as the dis-
solution of major constitutional institutions.
After the vote on the motion of censure and in-
terpellation, the Prime Minister or head of gov-
ernment must submit their resignation to the
President of the Republic, who then has the op-
tion to either accept the resignation or take an-
other countermeasure to protect and preserve

the government, potentially by dissolving the
National People’s Assembly.

From the above, the following conclusions
can be drawn:

e The 2020 constitutional amendment
broadened the mechanisms for estab-
lishing government political responsibil-
ity by including interpellation.

e Political responsibility for government
members is now determined more fre-
quently than once a year through the ac-
tivation of the motion of censure.

The key recommendations are:

e The need to reduce the quorum required
for approving a motion of censure from
the current one-seventh, which is a high
threshold for parliamentary members.
By requiring this proportion, the con-
stitutional founder has diminished the
National People’s Assembly’s ability to
hold the government accountable, thus
supporting its stability.

In conclusion, the constitutional found-
er succeeded in enhancing the parliamentary
oversight role over government activities by ex-
panding the range of mechanisms for political
responsibility. However, these mechanisms are
surrounded by conditions and voting thresholds
that could be seen as restrictive or obstructive
to their practical implementation.
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ABSTRACT

This research paper critically explores the digital transformation
of justice systems, applying the theoretical frameworks of “Law and
Society” and “Legal Realism” to analyze the socio-legal implications
of this shift. As digital technologies increasingly permeate the judi-
cial landscape, they bring opportunities and challenges. The “Law
and Society” theory, which views law as a social phenomenon shaped
by cultural, economic, and political factors, is crucial for understand-
ing how digital tools can redefine accessibility and inclusivity within
the legal system. Conversely, “Legal Realism” focuses on the practical
outcomes of legal processes, emphasizing the importance of assess-
ing the real-world effectiveness of these digital tools. This paper dis-
cusses the potential benefits and significant challenges posed by dig-
ital justice systems, such as disparities in technological adoption and
the risk of exacerbating existing inequalities. This study highlights
the operational efficiencies gained and the barriers encountered by
examining digital initiatives across various jurisdictions. It provides a
nuanced view of how digitalization can bridge and widen legal access
gaps, emphasizing the need for a balanced approach that considers
both technological advancements and their socio-legal impacts. This
analysis aims to contribute to the discourse on modernizing justice
systems in a way that is equitable, effective, and reflective of contem-
porary societal needs.

KEYWORDS: Justice, Digital transformation, Artificial intelligence,
Socio-legal impact, Realism, Law and society



#31, september, 2024

155

INTRODUCTION

In the midst of a rapidly evolving global
landscape, the relentless march of technolo-
gy stands as a beacon of both transformation
and challenge.! Worldwide judicial systems are
adopting digital technology to make civil and
commercial legal processes more effective. Ev-
idence shows that these digital tools increase
efficiency, transparency, and access to justice.?
The success of digital technology in improving
judicial systems depends on its strategic use.
When used correctly, it can strengthen the rule
of law, protect human rights, and make justice
systems more efficient.> Technology can both
support and undermine justice and human
rights. It's crucial to understand its benefits
and risks to ensure it promotes justice, human
rights, and the rule of law. Despite global ef-
forts to digitize judicial systems, challenges in
technology, law, culture, and training often slow
down progress.“ In 2020, the pandemic caused
many courts to close, disrupting judicial sys-
tems. This led to a quick and significant turn
to technology to keep justice services running.
The crisis sped up the digital upgrade of the
justice sector, with governments implementing
online applications, digital procedures, and vir-

1 Nicholson, S., & Reynolds, J. (2020). Taking Technol-
ogy Seriously: Introduction to the Special Issue on
New Technologies and Global Environmental Politics.
Global Environmental Politics, 20, pp. 1-8 <https://
doi.org/10.1162/glep_e_00576>. Melnik, A., & Vaku-
lik, K. (2021). The Impact of Technological Change on
World Economic Growth. Scientific opinion: Economics
and Management <https://doi.org/10.32836/2521-
666x/2021-75-2>

2 Hilgendorf, E. (2018). Digitization and the Law. No-
mos Verlagsgesellschaft mbH & Co. p. 9 <https://doi.
0rg/10.5771/9783845289304>

3 Donoghue, J. (2017). The Rise of Digital Justice: Court-
room Technology, Public Participation and Access to
Justice. The Modern Law Review, 80(6), pp. 995-1025
<http://www.jstor.org/stable/26647119> (Last ac-
cessed: February 21, 2023).

4 Ontanu, E. A. (2023). The Digitalisation of European
Union Procedures: A New Impetus Following a Time of
Prolonged Crisis. Law, Technology and Humans, 5(1),
p. 93 <https://search.informit.org/doi/10.3316/infor-
mit.138934712918581> (Last accessed: February 24,
2023).

tual courts. This rapid change renewed calls for
global modernization and digitization of justice
services.® The pandemic highlighted the lack
of technology in judicial systems around the
world. However, some systems adapted well,
depending on their readiness for digital change.
In contrast, poorer countries, especially in Afri-
ca, suffered more due to their lack of technol-
ogy, poor communication, and limited internet
access.® As a result, the justice sector in some
countries came to a complete halt.’” Talking
about digitizing the justice sector is pointless
without first setting up the needed infrastruc-
ture, which is key to digital transformation.
Recognizing the need to digitize, especially for
handling court files, documents, filing lawsuits,
and paying fees, is essential for making prog-
ress.® The main challenge for the justice sector
is achieving smooth cooperation between dif-
ferent judicial bodies within the same area. This
goal can’t be reached without using integrated
e-government services.’ The use of Al (artificial
intelligence) in legal processes has significantly
improved the speed and accuracy of legal ser-
vices!® Law firms and legal offices now widely

Hafiz Gaffar

5 The Pew Charitable Trusts. (2021). How Courts Em-
braced Technology, Met the Pandemic Challenge, and
Revolutionized Their Operations. The Pew Charita-
ble Trusts <https://www.pewtrusts.org/-/media/as-
sets/2021/12/how-courts-embraced-technology.pdf>
(Last accessed: January 12, 2024).

6 Drabo, F. (2021). The Digitization of Court Processes
in African Regional and Subregional Judicial Institu-
tions. (Doctoral dissertation, Walden University). p.

21.

7 Arewa, O. B. (2021). Disrupting Africa: Technology,
Law, and Development. Cambridge University Press.
pp. 16-28.

8 European Commission. (2018). The 2018 EU Jus-

tice Scoreboard. Publications Office of the European
Union <https://data.europa.eu/doi/10.2838/72153>
(Last access: February 29, 2024).

9 Zhurkina, O., Filippova, E., & Bochkareva, T. (2021,
March). Digitalization of legal proceedings: Global
trends. In 1 International Scientific Conference “Legal
Regulation of the Digital Economy and Digital Rela-
tions: Problems and Prospects of Development”(LAR-
DER 2020), pp- 119-124. Atlantis Press <https://doi.
org/10.2991/aebmr.k.210318.018>.

10 Pirmatov, O. (2021). The Role of Artificial Intelligence
in the Digitalization of Civil Cases. Jurisprudence
<https://doi.org/10.51788/tsul.jurisprudence.1.5./
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use Al tools, marking a significant trend. How-
ever, using these smart tools raises complex
issues, including concerns about privacy, bias,
accuracy, and ethics." Al's use in criminal cases
shows it can quickly process vast amounts of
data, making decision-making smoother. This
not only makes the legal system more efficient
but also cuts down on costs, greatly advancing
the move towards automating legal decisions
digitally.> Al and machine learning are greatly
improving legal research, making it faster and
more accurate. This helps lawyers provide bet-
ter, quicker services. The shift towards Al in law
is changing the field, highlighting the need for
lawyers, both new and experienced, to learn
about Al tools® Despite the significant atten-
tion that digital transformation and artificial
intelligence (Al) have received in the context of
the justice sector, existing literature predomi-
nantly focuses on isolated aspects of this phe-
nomenon.* Studies have extensively explored
the technological advancements in legal pro-
ceedings and the potential of Al to disrupt tradi-
tional legal practices.” However, there remains

gsus1280>
11 Rouhana, K. (2018). Al for Europe. European Commis-

sion <https://ec.europa.eu/futurium/en/node/5136>
(Last accessed: June 29, 2024).

12 Plakhotnik, O. (2019). Practical Use Artificial Intelli-
gence in Criminal Proceeding. Herald of criminal jus-
tice, (4), pp. 45-57 <https://doi.org/10.17721/2413-
5372.2019.4/45-57>

13 Sil, R., Roy, A., Bhushan, B., & Mazumdar, A. (2019).
Artificial Intelligence and Machine Learning based
Legal Application: The State-of-the-Art and Future
Research Trends. 2019 International Conference on
Computing, Communication, and Intelligent Systems
(ICCCIS), pp. 57-62 <https://doi.org/10.1109/ICC-
CIS48478.2019.8974479>

14 Hongdao, Q., Bibi, S., Khan, A., Ardito, L., & Khaskhe-
li, M. B. (2019). Legal Technologies in Action: The
Future of the Legal Market in Light of Disruptive In-
novations. Sustainability, 11(4), 1015 <https://doi.
0rg/10.3390/SU11041015>; Contini, F. (2020). Ar-
tificial Intelligence and the Transformation of Hu-
mans, Law and Technology Interactions in Judicial
Proceedings. Law, Tech. & Hum., 2, p. 4 <https://doi.

a conspicuous gap in comprehensive analyses
that bridge the dual impact of digital trans-
formation and Al integration, especially in the
wake of the global pandemic which has acted
as a catalyst for rapid technological adoption.

This research paper critically examines
the digital transformation of justice systems
through the dual theoretical lenses of “Law and
Society” and “Legal Realism”. These theories
are instrumental in dissecting the interactions
between law, technology, and societal needs,
offering a nuanced perspective on the implica-
tions of digital tools within legal contexts.

The “Law and Society” theory posits that
law is a social phenomenon shaped by various
cultural, economic, and political factors. This
perspective is crucial for understanding how
digital technologies can redefine the accessibil-
ity and inclusivity of the legal system, making
it imperative to consider the societal contexts
in which these technologies are deployed. On
the other hand, “Legal Realism” argues that the
law is what the law does in practice, emphasiz-
ing the real-world outcomes of legal processes.
This theory highlights the need to evaluate the
practical implications of digital tools in justice
delivery, focusing on their effectiveness in actu-
al legal settings rather than theoretical ideals.

These theoretical frameworks are chosen
because they allow for a comprehensive analy-
sis of both the potential benefits and the com-
plex challenges digital justice systems pose.
They help unpack the dynamic relationship be-
tween evolving technologies and established
legal practices and how this relationship im-
pacts legal systems’ structure and the societal
outcomes they produce.

The paper progresses by applying these the-
ories in a detailed examination of digital initia-
tives across various jurisdictions. It assesses
the operational efficiencies gained, the barri-
ers encountered, and the disparities in tech-

0rg/10.5204/1thj.v2i1.1478>

15 Denvir, C., Fletcher, T.,, Hay, J., & Pleasence, P. (2019).
The Devil in the Detail: Mitigating the Constitutional &
Rule of Law Risks Associated with the Use of Artificial
Intelligence in the Legal Domain. Fla. St. UL Rev., 47, p.

29 <https://doi.org/10.2139/ssrn.3426337>; Schmitz,
A. )., & Zeleznikow, J. (2021). Intelligent Legal Tech
to Empower Self-represented Litigants. Colum. Sci.
& Tech. L. Rev., 23, p. 142 <https://doi.org/10.2139/
ssrn.4048335>
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nological adoption across different socio-eco-
nomic landscapes. Through a critical analysis,
this study also explores how digital justice can
bridge and exacerbate legal access gaps, un-
derscoring the dual edge of technological inte-
gration in legal systems.

In sum, this introduction sets the stage for
a deep dive into the transformative role of dig-
italization in justice systems, guided by robust
socio-legal theories illuminating the complexi-
ties and imperatives of adapting to a digital le-
gal era. By integrating these theories into our
analysis, the paper aims to provide a balanced
view that not only celebrates technological ad-
vancements but also critically addresses the
socio-legal implications accompanying the dig-
ital transformation of justice.

1. THE IMPERATIVE ROLE OF
DIGITALIZING JUSTICE FOR
MODERN LEGAL SYSTEMS

The digital transformation of justice sys-
tems is not merely a technological upgrade but
a profound socio-legal evolution that intersects
significantly with the “Law and Society” and
“Legal Realism” theories® These frameworks
emphasize the dynamic interaction between
law, technology, and society, advocating for a
legal system that reflects societal needs and
realities.

1.1 Law and Society
Perspective

From the “Law and Society” perspective,
digitalizing justice serves more than opera-
tional efficiency; it redefines the accessibility
and inclusivity of the legal system.” By inte-
grating digital tools strategically, there is a

16 Tikhomirov, VY., Kichigin, N., Tsomartova, F, &
Balkhayeva, S. (2021). Law and Digital Transforma-
tion. Legal Issues Digit. Age, 2, p. 3 <https://doi.
0rg/10.17323/2713-2749.2021.2.3.20>

17 Donoghue, J. (2017). pp. 995-1025.

potential to enhance the rule of law and safe-
guard human rights comprehensively. For in-
stance, online submissions of legal requests
and court filings, as well as the digitization of
evidence and case records, promote transpar-
ency and accountability. These measures en-
sure that the justice system is not only efficient
but also equitable, reducing procedural delays
that often disproportionately affect marginal-
ized communities. The global shift toward dig-
ital platforms during the COVID-19 pandemic
underscored the critical role of technology in
maintaining the continuity of judicial process-
es, highlighting a shift from traditional in-per-
son engagements to more inclusive digital in-
teractions that could potentially democratize
access to justice.”

1.2 Legal Realism Application

Incorporating “Legal Realism,” this section
examines the practical implications of digital
tools in judicial processes. Legal Realists argue
that the law is what the law does hence eval-
uating the effectiveness of digital transforma-
tion involves looking at its real-world impact
on justice delivery.?° For example, the introduc-
tion of video conferencing and electronic filing
in various jurisdictions during the pandemic,
not only continued but arguably improved the
functioning of courts by making them more
accessible to the public and enhancing partic-
ipation rates.?’ The adoption of these technol-

18 Allard, T., Béziaud, L., & Gambs, S. (2020). Online
Publication of Court Records: Circumventing the
Privacy-transparency Trade-off. arXiv preprint arX-
iv:2007.01688.

19 Sourdin, T., Li, B., & McNamara, D. (2020). Court Inno-
vations and Access to Justice in Times of Crisis. Health
Policy and Technology, 9, pp. 447-453 <https://doi.
org/10.1016/j.hlpt.2020.08.020>

20 Bochkov, A. (2021). The Intellectual Nature of Law
in the Context of Digital Transformation of Society.
Legal Concept <https://doi.org/10.15688/Ic.jvol-
5u.2021.2.18>

21 Fekete, G. (2021). Videoconference Hearings after the
Times of Pandemic. EU and comparative law issues
and challenges series (ECLIC), 5, pp. 468-486 <https://
doi.org/10.25234/eclic/18316>
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ogies, however, presents a dual-edged sword;
while it benefits those with legal representa-
tion, it may increase the complexity of legal
proceedings for pro se litigants.?? Thus, while
digital tools have the potential to streamline
processes and reduce case backlogs, they also
necessitate critical considerations regarding
equal access and the potential for digital di-
vides within the legal system.?

1.3 Critical Analysis of Socio-
Legal Implications

Despite the advancements and positive out-
comes observed in Denmark, Portugal, Slovenia,
Belgium, Greece, and certain U.S. states, a crit-
ical socio-legal analysis reveals varying levels
of readiness and adaptation across global juris-
dictions.? This disparity often reflects underly-
ing socio-economic factors and the availability
of technological infrastructure, which can either
facilitate or hinder the equitable application of
justice.”® Therefore, while digital transforma-
tion offers significant benefits, it also requires
a nuanced understanding of its implications on
different populations, especially in regions with
limited internet connectivity.?

22 Kroeper, K. M., Quintanilla, V. D., Frisby, M., Yel, N.,
Applegate, A. G., Sherman, S. J.,, & Murphy, M. C.
(2020). Underestimating the Unrepresented: Cogni-
tive Biases Disadvantage Pro Se Litigants in Family Law
Cases. Psychology, Public Policy, and Law, 26(2), p. 198
<https://doi.org/10.1037/law0000229>

23 Ramirez, F. (2022). The Digital Divide in the US Crimi-
nal Justice System. New Media & Society, 24, pp. 514-
529 <https://doi.org/10.1177/14614448211063190>

24 Eurojust. (2021). The Impact of COVID-19 on Ju-
dicial Cooperation in Criminal Matters: Analy-
sis of Eurojust’s Casework. Eurojust <https://doi.
org/10.2812/083631>

25 Weber, G. F. (2018). Challenges to Societal Prog-
ress-Pull-back in Response to Disparities. Int’l J. Soc.
Sci. Stud., 6, p. 86 <https://doi.org/10.11114/1JSSS.
V615.3091>

26 Gallardo, R. (2019). Bringing Communities
into the Digital Age. State and Local Govern-
ment Review, 51, pp. 233-241 <https://doi.
0rg/10.1177/0160323X20926696>

1.4 Future Directions and
Theoretical Integration

Looking forward, the integration of digital
tools into justice systems should be guided by
socio-legal theories that advocate for a more
humane and socially responsive legal system.”
This involves not only deploying technology to
expedite procedures but also ensuring that
such technologies are accessible and ben-
eficial to all segments of society. The United
Nations Development Programme (UNDP) has
recognized the potential of technology to safe-
guard rights and prevent violations, signaling
an international move towards embracing dig-
ital justice as a strategy to enhance legal sys-
tems worldwide.?®

2. THE ROLE OF LEGISLATIVE
SUPPORT IN FACILITATING THE
DIGITALIZATION OF JUSTICE
2.1 Integration of Sociological
Jurisprudence

2.1.1 Legislative Frameworks and
Social Dynamics

The advancement of justice systems
through digital transformation requires an in-
clusive approach in legislative policymaking
that actively incorporates considerations for
privacy, cybersecurity, and access to justice
for all.?? This necessitates an understanding of
how digital tools intersect with various social

27 Przhilenskiy, V. I. (2020). Social Technologies and Prin-
ciples of Criminal Justice in the Context of its Digita-
lization. Lex Russica, 73(4), pp. 84-92 <https://doi.
0rg/10.17803/17295920.2020.161.4.084-092>

28 Guterres, A. (2020). The Highest Aspiration: A Call
to Action for Human Rights. United Nations, p. 11
<https://www.un.org/sg/sites/www.un.org.sg/files/
atoms/files/The_Highest Asperation_A_Call_To_Ac-
tion_For_Human_Right_English.pdf> (Last accessed:
February 12, 2023).

29 Mokofe, W. M. (2023). Digital Transformations of the
South African Legal Landscape. Journal of Digital Tech-
nologies and Law, 1(4), pp. 1087-1104 <https://doi.
org/10.21202/jdtl.2023.47>
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characteristics, including class, race, and gen-
der.’® For instance, the UNCITRAL's Model Law
on Electronic Commerce establishes a legal
foundation but must also ensure these sys-
tems are accessible to those with limited dig-
ital literacy, thereby preventing new forms of
social and digital divide.*

2. 1.2 Addressing Global

Disparities

Legislation supporting digital justice must
not only standardize procedures but also tailor
these to the specific socio-economic contexts
of different regions.* For example, the dispari-
ties in digital infrastructure between countries
in the European Union highlight the need for
policies that not only promote digitalization
but also bridge the digital divide.® The integra-
tion of digital tools should be accompanied by
measures that ensure all members of society
can benefit from them equally, without exacer-
bating existing inequalities.>*

30 Holvino, E. (2008). Intersections: The Simultaneity of
Race, Gender and Class in Organization Studies. Gen-
der, Work and Organization, 17, pp. 248-277 <https://
doi.org/10.1111/).1468-0432.2008.00400.X>

31 United Nations Commission on International Trade
Law (UNCITRAL). (1996). UNCITRAL Model Law on
Electronic Commerce with Guide to Enactment 1996
with Additional Article 5 bis as Adopted in 1998.
United Nations <https://uncitral.un.org/en/texts/
ecommerce/modellaw/electronic_commerce> (Last
accessed: August 28, 2024).

32 Thinyane, M. (2020). Standardizing Social Justice in
Digital Health: An HDI-Informed Health Informatics
Architecture. International Journal of Standardiza-
tion Research (IJSR), 18(1), pp. 24-43 <https://doi.
org/10.4018/ijsr.20200101.0a2>

33 Cruz-Jesus, F., Oliveira, T., & Bacao, F. (2012). Digi-
tal Divide Across the European Union. Information
& Management, 49(6), pp. 278-291 <https://doi.
0rg/10.1016/j.im.2012.09.003>

34 Heeks, R. (2022). Digital Inequality beyond the Digital
Divide: Conceptualizing Adverse Digital Incorporation
in the Global South. Information Technology for Devel-
opment, 28, pp. 688-704 <https://doi.org/10.1080/02
681102.2022.2068492>

2.2 Application of Legal Realism

2.2.1 '‘Law in Action’

in Digital Justice

Legal Realism pushes us to examine the prac-
tical implementation of digital justice reforms.®
It highlights the divergence between the theoret-
ical goals of legislation and their real-world ex-
ecution.’ For instance, despite the existence of
comprehensive frameworks like the Hague Con-
ventions for cross-border judicial processes, the
actual effectiveness of these laws in practice can
be limited by local resistance to digital methods,
particularly from legal professionals who priori-
tize traditional, face-to-face interactions.

2.2.2 Practical Barriers

and Resistance

The slow pace of digital transformation in
places like the European Union can be attribut-
ed to practical barriers, including significant
costs and diverse levels of infrastructure readi-
ness. Furthermore, resistance from legal profes-
sionals who are sceptical of replacing personal
interactions with digital processes underscores
the need for legislative bodies to not only pass
laws but also manage change effectively within
the legal community.*

2.3 Detailed Analysis
of Regional Efforts

2.3. 1 Asia-Pacific Initiatives
In the Asia-Pacific region, the Asia-Pacific
Economic Cooperation (APEC) has undertak-

35 Donoghue, J., pp. 995-1025.

36 Dagan, H. (2012). Lawmaking for Legal Realists. The
Theory and Practice of Legislation, 1, pp. 187-204
<https://doi.org/10.5235/2050-8840.1.1.187>

37 Khatri, B. (2016). The Effectiveness of the Hague Con-
vention on Choice of Court Agreements in Making In-
ternational Commercial Cross-border Litigation Easier
— A Critical Analysis. Victoria University of Wellington
Legal Research Paper, Student/Alumni Paper, (48).

38 Skabelina, L. (2022). Psychological Reasons for
the Resistance of Attorneys to the Introduction
of Digitalization. Advocate’s practice <https://doi.
0rg/10.18572/1999-4826-2022-1-55-57>
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en initiatives to improve the legal landscape
for electronic commerce and tackle issues like
electronic authentication and data protection.®
In a similar manner, the ASEAN Agreement, rat-
ified by the Association of Southeast Asian Na-
tions (ASEAN), establishes a legal framework
aimed at improving electronic transactions
and facilitating cross-border e-commerce. As
per Article 7 of this agreement, every mem-
ber state is required to broaden the adoption
of electronic versions of trade administration
documents and streamline the exchange of
electronic documents utilizing information and
communication technology. This is to be done
in alignment with the stipulations outlined in
the ASEAN Customs Agreement signed on March
30, 2012, in Phnom Penh, Cambodia, as well as
other relevant international agreements.*

2.3.2 African Union’s Digital

Legal Framework

Africa’s focus on aligning legal frameworks
with digital advancements reflects a for-
ward-thinking approach but also presents chal-
lenges in ensuring these frameworks can keep
pace with rapid technological changes. Policy-
makers must remain flexible and responsive to
both local needs and global digital trends to
prevent legal obsolescence.”

2.8.3 Variability in the GCC

The contrast between the UAE's progressive
digital laws and Bahrain’s more conservative
stance highlights the variability in legislative
adaptation within the GCC.2 This region shows

39 APEC. (2020). Regulations, Policies and Initiatives on
E-Commerce and Digital Economy for APEC MSMEs’
Participation in the Region. (n.d.). APEC <https://www.
apec.org/Publications/2020/03/Regulations-Poli-
cies-and-Initiatives-on-E-Commerce-and-Digital-Econ-
omy> (Last accessed: 29 August 2024).

40 ASEAN Agreement on Electronic Commerce. (2019).
Article 7.

41 African Union. (2020). The Digital Transformation
Strategy for Africa (2020-2030). Addis Ababa: Afri-
can Union> <https://au.int/sites/default/files/doc-
uments/38507-doc-dts-english.pdf> (Last accessed
January 20, 2024).

42 Ali, F.,, & Al-Junaid, H. (2019). Literature Review for

how cultural values and legal traditions signifi-
cantly influence the acceptance and implemen-
tation of digital justice systems.

2.38.4 Ensuring Equitable Access

Ensuring that digital transformation in the
justice sector is inclusive and equitable is a re-
curring theme across all regions.”® Legislative
efforts need to focus on creating frameworks
that not only support technological advance-
ments but also promote fairness, privacy, and
access to justice for all, especially the under-
represented and disadvantaged groups.

3. HURDLES OF
DIGITALIZATION IN THE
JUSTICE SECTOR: A SOCIO-
LEGAL PERSPECTIVE

Digital transformation within the justice
sector heralds a potential paradigm shift in how
justice is administered*. However, this trans-
formation is riddled with significant hurdles
that go beyond the integration of new technol-
ogies, touching deeply on socio-legal realities.”®
Employing the “Law and Society” and “Legal Re-

Videoconferencing in court “E-Justice-Kingdom of
Bahrain”. 2" Smart Cities Symposium (SCS 2019), p. 8
<https://doi.org/10.1049/cp.2019.0181>; Federal De-
cree No. 10 of 2017. (2017). Amending the Civil Proce-
dures Law, issued by Federal Law Number 11 of 1992.

43 Sari, E., Ghazali, M., Tedjasaputra, A., Kurniawan,
Y., Chintakovid, T., Nuchitprasitchai, S., Zulaikha,
E., Norowi, N., & Makany, T. (2022). SEACHI 2022
Symposium: Bringing Equality, Justice, and Access
to HCl and UX Agenda in Southeast Asia Region.
CHI Conference on Human Factors in Computing
Systems Extended Abstracts. pp. 1-5 <https://doi.
0rg/10.1145/3491101.3504031>

44 Maslennikova, L. N. (2019). Transformation of
Pre-trial Proceedings in the Initial Stage of Crimi-
nal Proceedings, Ensuring Access to Justice in the
Industry 4.0 Era. Actual problems of Russian law,
(6), pp. 137-146 <https://doi.org/10.17803/1994-
1471.2019.103.6.137-146>

45 Kirsiene, J., Amilevicius, D., & Stankeviciaté, D. (2022).
Digital Transformation of Legal Services and Access
to Justice: Challenges and Possibilities. Baltic Jour-
nal of Law & Politics, 15, pp. 141-172 <https://doi.
org/10.2478/bjlp-2022-0007>.
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alism” perspectives, this analysis seeks to crit-
ically examine these challenges, underlining
the complex interplay between technological
advances and entrenched legal and societal
structures.*

3.1 Technological
Infrastructure Weakness

1. Law and Society Analysis:

The provision of adequate technological in-
frastructure, crucial for digital transformation,
mirrors underlying socio-economic inequal-
ities.” In the United States, discrepancies in
access to high-speed Internet and advanced
computing technology often align with so-
cio-economic status, disproportionately affect-
ing those with disabilities or limited English
proficiency.*® This reflects a broader issue of
digital equity that must be addressed within
the framework of societal readiness for techno-
logical adoption.

In developing regions, such as Africa and
Asia, disparities are more pronounced.” For in-
stance, Kenya’'s internet penetration rate stands
at 87.2%,* starkly contrasting with South Su-

46 Bochkov, A. (2021).

47 Robinson, L., Schulz, J., Blank, G., Ragnedda, M., Ono,
H., Hogan, B., Mesch, G., Cotten, S., Kretchmer, S.,
Hale, T., Yan, P., Wellman, B., Harper, M., Quan-Haase,
A., Dunn, H., Casilli, A., Tubaro, P., Carveth, R., Chen,
W., Wiest, J., Dodel, M., Stern, M., Ball, C., Huang,
K., Khilnani, A., & Drabowicz, T. (2020). Digital in-
equalities 2.0: Legacy Inequalities in the Information
Age. First Monday, 25(7) <https://doi.org/10.5210/
fm.v25i7.10842>

48 Dobransky, K., & Hargittai, E. (2006). The Disability
Divide in Internet Access and Use. Information, Com-
munication & Society, 9, pp. 313-334 <https://doi.
0rg/10.1080/13691180600751298>; Shi, L., Lebrun,
L., & Tsai, J. (2009). The Influence of English Proficien-
cy on Access to Care. Ethnicity & Health, 14, pp. 625-
642 <https://doi.org/10.1080/13557850903248639>

49 Petrazzini, B., & Kibati, M. (1999). The Internet in De-
veloping Countries. Communications of the ACM, 42,
pp. 31-36 <https://doi.org/10.1145/303849.303858>

50 Mbata, P. A. (2022). Effects of Internet Connectivity
on Economic Growth in Kenya (Doctoral dissertation,
University of Nairobi).

dan’s 7%.% Most countries in these regions have
internet access rates below 50%,% underscoring
the urgent need for a socio-legal approach that
considers economic and technological dispari-
ties in the digital transformation efforts.

2. Legal Realism Considerations:

The practical effects of inadequate tech-
nological infrastructure on justice delivery are
significant. In conflict-affected areas like Sudan,
not only do physical infrastructures suffer, but
intentional disruptions to internet and commu-
nication services further impair judicial func-
tions.> For example, the ongoing conflict in Su-
dan involving the Sudanese army and the Rapid
Support Forces has highlighted the extreme
weakness of the technological and communica-
tion infrastructure, rendering it incapable of of-
fering alternative solutions in such dire circum-
stances.* In war-affected regions like Khartoum
State and Darfur States, the courts have ceased
to operate, resulting in a complete paralysis of
the judicial system.% At certain times, internet
and communication services were intention-
ally disrupted. For example, MTN, a telecom-
munications company, suspended its services
for approximately 10 hours on April 16".% Ad-

51 Kemp, S. (2023). Digital 2023: South Sudan. Datare-
portal <https://datareportal.com/reports/digi-
tal-2023-south-sudan> (Last accessed: March 6,
2023).

52 Ismail, H. G. I. (2020). The Need to Re-examine the
Route of Pre-emption Law in Sudan: A Critical Anal-
ysis. Arab Law Quarterly, 36(3), pp. 324-350 <https://
doi.org/10.1163/15730255-BJA10063>

53 Siddig, A., & Ellison, A. (2022). How is the Coup Im-
pacting Science and Scientists in Sudan?. AfricArXiv
Preprints <https://doi.org/10.31730/0sf.io/u2p7h>

54 Nashwan, A. J., Osman, S. H., & Mohamedahmed, L.
A. (2023). Violence in Sudan: A Looming Public Health
Disaster. Cureus, 15(6) <https://doi.org/10.7759/cu-
reus.40343>

55 United Nations Human Rights Council. (2024). Annual
report of the United Nations High Commissioner for
Human Rights and Reports of the Office of the High
Commissioner and the Secretary-General <https://
www.ohchr.org/sites/default/files/documents/hr-
bodies/hrcouncil/sessions-regular/session55/ad-
vance-versions/a-hrc-55-29-auv.docx> (Last accessed:
15 March, 2023).

56 Tomé, J. (2023, May 2). Effects of the Conflict in Sudan
on Internet Patterns. Cloudflare Blog <https://blog.
cloudflare.com/sudan-armed-conflict-impact-on-the-
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ditionally, Sudanese telecom company Sudatel
halted operations starting Sunday, April 237.%
However, according to statistics from World In-
ternet Stats, the global internet access rate sur-
passes 67%.%®

3.2 Resistance to Change

1. Cultural and Organizational Barriers:

Resistance to digital transformation in the
justice sector often stems from deep-rooted
socio-legal issues such as fears of job displace-
ment, entrenched traditionalism in judicial
practices, and a general lack of technological
literacy among judicial personnel.*® This re-
sistance reflects broader cultural and orga-
nizational challenges that need strategic in-
tervention.®

For instance, despite technological advance-
ments, Spain and Italy have experienced signif-
icant resistance to digitalization in the justice
sector.”" This resistance is indicative of broader

internet-since-april-15-2023> (Last accessed: Novem-
ber 29, 2023).

57 Accessnow. (2023, April 25). Sudan: Millions Surviving
Armed Conflict Need Internet, Access to Information
<https://www.accessnow.org/press-release/keepi-
ton-armed-conflict-sudan/> (Last accessed December
12, 2023).

58 Miniwatts Marketing Group. (2023). Internet world
stats: Usage and Population Statistics. World Inter-
net Stats. <http://www.internetworldstats.com/
stats.htm> (Last accessed: March 4, 2024). Pene-
tration Rates are based on a word population of
7,932,791,734 and 5,385,789,406 estimated internet
users in June 30, 2022

59 Chundur, S. (2020). Digital justice: Reflections on a
Community-based Research Project. The Journal of
Community Informatics, 16, pp. 118-140 <https://doi.
org/10.15353/joci.v16i0.3485>

60 Latta, G. F. (2015). Modeling the Cultural Dynamics of
Resistance and Facilitation: Interaction Effects in the
0C3 Model of Organizational Change. Journal of Orga-
nizational Change Management, 28(6), pp. 1013-1037
<https://doi.org/10.1108/J0CM-07-2013-0123>

61 Marcolin, A., & Gasparri, S. (2024). Digitalization and
Employment Relations in the Retail Sector. Examining
the Role of Trade Unions in Italy and Spain. Europe-
an Journal of Industrial Relations, 30(2), pp. 151-178
<https://doi.org/10.1177/09596801231213809>

organizational and cultural misalignments that
can impede effective digital transformation.®

2. Strategic Solutions:

Addressing these challenges extends be-
yond technological implementation to include
comprehensive socio-legal strategies that em-
brace training, stakeholder engagement, and
policy reform.®® Cultivating a supportive culture
for technological adaptation requires changing
mindsets as much as changing laws, ensuring
that technological and legal reforms align with
the societal contexts and expectations of the
judicial community.5

Integrating “Law and Society” and “Legal
Realism” into the analysis of digital transfor-
mation in the justice sector provides a richer
understanding of the challenges faced. This ap-
proach highlights the necessity of viewing these
transformations through a socio-legal lens, en-
suring that technological upgrades in the jus-
tice sector are not only about efficiency but are
also socially equitable and legally grounded.

4. DIGITALIZING JUSTICE IN
THE ERA OF Al

The integration of artificial intelligence (Al)
into the justice sector marks a profound shift
in the landscape of legal services.® Initially met

62 Moreno-Monsalve, N. A., Delgado-Ortiz, S. M., &
Garcia, J. V. V. (2021). Incidence of Organizational Cul-
ture in Digital Transformation Projects. In Handbook
of Research on Management Techniques and Sustain-
ability Strategies for Handling Disruptive Situations in
Corporate Settings, pp- 30-48. 1GI Global <https://doi.
org/10.4018/978-1-7998-8185-8.ch002>

63 Byrne, M. (2019). Increasing the Impact of Behavior
Change Intervention Research: Is There a Role for
Stakeholder Engagement? Health Psychology, 38(4),
pp. 290-296 <https://doi.org/10.1037/hea0000723>;
O’Riordan, L., & Fairbrass, J. (2014). Managing CSR
Stakeholder Engagement: A New Conceptual Frame-
work. Journal of business ethics, 125, pp. 121-145
<https://doi.org/10.1007/s10551-013-1913-x>

64 Zhu, C. (2015). Organisational Culture and Technolo-
gy-enhanced Innovation in Higher Education. Tech-
nology, Pedagogy and Education, 24(1), pp. 65-79
<https://doi.org/10.1080/1475939X.2013.822414>

65 Alarie, B., Niblett, A., & Yoon, A. H. (2018). How Arti-
ficial Intelligence will Affect the Practice of Law. Uni-
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with scepticism, the role of Al in the justice sec-
tor has evolved from a theoretical concept to
a practical reality, challenging traditional per-
ceptions of the legal profession’s immunity to
technological disruption.®® This transformation
invites a thorough examination through the
lenses of “Law and Society” and “Legal Realism”
to understand the broader implications of Al on
legal systems and societal norms.®

4.1 Al's Role in Legal
Decision-Making

4.1.1 Law and Society

Perspective

Al technologies, such as rule-based systems
and machine learning, are not just tools for ef-
ficiency but also agents of change in the legal
landscape.®® These technologies interact with
legal norms and practices in ways that can re-
define the access to and delivery of justice.® For
instance, Al's ability to analyze large volumes
of legal texts and precedents can democratize
legal knowledge, potentially leveling the play-
ing field for those who cannot afford traditional
legal services.”” However, this also raises ques-

tions about the standardization of legal inter-
pretations and the potential for a ‘one-size-fits-
all’ approach in complex legal scenarios.”

4.1.2 Legal Realism

Considerations

From the standpoint of Legal Realism, the
practical impact of Al on the justice sector is
profound.”? While Al can assist in decision-mak-
ing processes, its application must be scruti-
nized for accuracy, fairness, and transparency.”
The belief that Al could replace human judges
is controversial and merits critical evaluation.™
The technology’s current usage in anti-money
laundering and routine legal analyses high-
lights its utility but also underscores the need
for oversight to prevent biases embedded in Al
algorithms from perpetuating inequalities in ju-
dicial outcomes.”

4.2 Challenges and Ethical
Considerations

4.2.1 Al and Ethical Dilemmas
The deployment of Al in legal contexts in-
troduces complex ethical dilemmas, particular-

versity of Toronto Law Journal, 68(supplement 1), pp.
106-124 <https://doi.org/10.2139/SSRN.3066816>

66 Farayola, M. M., Tal, I., Malika, B., Saber, T., & Connolly,
R. (2023, August). Fairness of Al in Predicting the Risk of
Recidivism: Review and Phase Mapping of Al Fairness
Techniques. In Proceedings of the 18" International
Conference on Availability, Reliability and Security, pp-
1-10 <https://doi.org/10.1145/3600160.3605033>

67 Surden, H. (2020). Ethics of Al in law: Basic ques-
tions. In D. Dubber, F. Pasquale, & S. Das (Eds.), The
Oxford handbook of Ethics of Al. pp. 719-736. Oxford
University Press <https://doi.org/10.1093/oxford-
hb/9780190067397.013.46>

68 Laukyte, M. (2019, June). Al as a Legal Person. In Pro-
ceedings of the Seventeenth International Confer-
ence on Artificial Intelligence and Law, pp. 209-213
<https://doi.org/10.1145/3322640.3326701>

69 Papysheva, E. S. (2022). Artificial Intelligence and
Criminal Justice Principles: Compatibility Issues. Gaps
in Russian Legislation, 15(5), pp. 430-436 <https://doi.
0rg/10.33693/2072-3164-2022-15-5-430-436>

70 Mentzingen, H., Anténio, N., & Bacao, F. (2023). Au-
tomation of Legal Precedents Retrieval: Findings
from a Literature Review. International Journal of

Intelligent Systems, 2023(1), 6660983 <https://doi.
org/10.1155/2023/6660983>

71 Abu-Elyounes, D. (2020). Contextual Fairness: A Le-
gal and Policy Analysis of Algorithmic Fairness. Jour-
nal of Law, Technology and Policy, Forthcoming, p. 1
<https://doi.org/10.2139/ssrn.3478296>

72 Eliot, L. (2020). An Impact Model of Al on the Principles
of Justice: Encompassing the Autonomous Levels of Al
Legal Reasoning. arXiv preprint arXiv:2008.12615.

73 Angerschmid, A., Zhou, J., Theuermann, K., Chen, F.,,
& Holzinger, A. (2022). Fairness and Explanation in
Al-informed Decision Making. Machine Learning and
Knowledge Extraction, 4(2), pp. 556-579 <https://doi.
org/10.3390/make4020026>

74 Ulenaers, J. (2020). The Impact of Artificial Intelli-
gence on the Right to a Fair Trial: Towards a Robot
Judge? Asian Journal of Law and Economics, 11(2)
<https://doi.org/10.1515/ajle-2020-0008>

75 Day, M. Y. (2021, November). Artificial Intelligence
for Knowledge Graphs of Cryptocurrency Anti-mon-
ey Laundering in Fintech. In Proceedings of the 2021
IEEE/ACM International Conference on Advances in
Social Networks Analysis and Mining, pp.- 439-446
<https://doi.org/10.1145/3487351.3488415>

Hafiz Gaffar



164

#31, Lgdpgddgéo, 2024

Hafiz Gaffar

ly concerning privacy, data protection, and the
risk of algorithmic bias.”® These issues neces-
sitate a socio-legal framework that considers
the implications of Al beyond mere efficiency,
focusing on ethical governance and the protec-
tion of fundamental rights.”

4.2.2 Socio-Legal Impact of Al

As Al technologies become more embed-
ded in legal practices, their influence extends
to shaping the very structure of legal reason-
ing and outcomes.’” This shift requires a criti-
cal analysis of how Al impacts legal equity and
justice delivery, especially in cases involving
vulnerable populations who may be dispropor-
tionately affected by automated decision-mak-
ing processes.”

The advent of Al in the justice sector rep-
resents a significant milestone in the digitiza-
tion of legal services, transcending traditional
assistance tools to initiate a broader trans-
formation across various legal domains.®® By
adopting a socio-legal perspective, this anal-
ysis highlights the need to balance innovation
with accountability, ensuring that Al's integra-
tion into the justice system enhances rath-
er than undermines the principles of fairness
and justice.® The critical examination through

76 Wang, T., Zhao, J., Yu, H., Liu, J., Yang, X., Ren, X., & Shi,
S. (2019, November). Privacy-preserving Crowd-guid-
ed Al Decision-making in Ethical Dilemmas. In Pro-
ceedings of the 28" ACM International Conference on
Information and Knowledge Management, pp. 1311-
1320 <https://doi.org/10.1145/3357384.3357954>

77 Aizenberg, E., & Van Den Hoven, J. (2020). De-
signing for Human Rights in Al. Big Data & So-
ciety, 7(2), 2053951720949566  <https://doi.
org/10.1177/2053951720949566>

78 Eliot, L. (2020).

79 Wang, J. X., Somani, S., Chen, J. H., Murray, S., & Sark-
ar, U. (2021). Health Equity in Artificial Intelligence
and Primary Care Research: Protocol for a Scoping Re-
view. JMIR research protocols, 10(9), e27799 <https://
doi.org/10.2196/27799>.

80 Kirsiene, J., Amilevicius, D., & Stankeviciaté, D. (2022),
pp. 141-172.

81 Putra, P. S., Fernando, Z. J., Nunna, B. P., & Anggri-
awan, R. (2023). Judicial Transformation: Integration
of Al Judges in Innovating Indonesia’s Criminal Justice
System. Kosmik Hukum, 23(3), pp. 233-247. <https://
doi.org/10.30595/kosmikhukum.v23i3.18711>

“Law and Society” and “Legal Realism” offers
valuable insights into the evolving relationship
between technology and law, emphasizing the
importance of developing robust legal frame-
works that govern the use of Al in ways that are
both ethical and effective.®

5. THE DAWN OF Al
IN LAW FIRMS

The integration of artificial intelligence (Al)
into law firms represents a significant stride in
the ongoing digitization of the justice sector.®
This evolution is particularly pronounced with-
in the distinct regulatory and operational en-
vironments of legal entities, which differ mark-
edly from those of the judiciary.®* Law firms,
central to the administration of justice and the
protection of individual rights, have now be-
gun to harness Al's potential to transform their
practices.®

9.1 Enhancement of Legal
Practices through Al

5. 1. 1 Operational Efficiency

Al technologies have been integrated into
law firms with the primary aim of enhancing
productivity and streamlining decision-making
processes.® Tools such as Al-powered docu-

82 Acharya, S. (2019). Sociological Jurisprudence: A Refer-
ence of Functional Approach of Law. Available at SSRN
3442521. <https://doi.org/10.2139/ssrn.3442521>

83 Armour, J., Parnham, R., & Sako, M. (2021). Unlocking
the potential of Al for English law. International Jour-
nal of the Legal Profession, 28, pp. 65 — 83. <https://
doi.org/10.1080/09695958.2020.1857765>

84 Skoler, D. L. (1982). The administrative law judicia-
ry: Change, challenge, and choices. The Annals of
the American Academy of Political and Social Sci-
ence, 462(1), pp. 34-47. <https://doi.org/10.1177/00
02716282462001004>

85 Armour, J., & Sako, M. (2020). Al-enabled business
models in legal services: from traditional law firms to
next-generation law companies?. Journal of Profes-
sions and Organization, 7(1), pp. 27-46. <https://doi.
org/10.1093/jpo/joaa001>

86 Ibid 85, pp. 27-46.
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ment analysis and contract review systems en-
able lawyers to process large volumes of infor-
mation with greater accuracy and less effort.
This efficiency gain not only boosts firm com-
petitiveness but also allows attorneys to focus
more on strategic aspects of their cases rather
than mundane tasks.®

5. 1.2 Economic Impact

The adoption of Al in law firms also indirect-
ly enhances access to justice.®* By automating
routine tasks, Al tools reduce the time and re-
sources required to handle cases.”® This effi-
ciency can lead to lower legal fees, making legal
services more accessible to a broader segment
of the population and potentially increasing the
firm’s client base.”

5.2 Socio-Legal Implications
of Al in Law Firms

5.2. 1 Law and Society

Perspective

From a “Law and Society” viewpoint, the
adoption of Al in law firms raises significant
questions about the balance between techno-
logical advancement and ethical legal prac-

87 Yaqin, L., Gang, C., Runkai, Z., & Mengting, S.
(2020, August). Design of Contract Review System
in Enterprise Legal Department Based on Natu-
ral Language Processing. In 2020 15" Internation-
al Conference on Computer Science & Education
(ICCSE) pp- 331-335. |EEE <https://doi.org/10.1109/
ICCSE49874.2020.9201618>

88 Wang, W. (2000). Evaluating the Technical Efficiency of
Large US Law Firms. Applied Economics, 32(6), pp. 689-
695 <https://doi.org/10.1080/000368400322309>

89 Linna, D. W. (2021). Evaluating Artificial Intelligence
for Legal Services: Can “Soft Law” Lead to Enforce-
able Standards for Effectiveness? IEEE Technology
and Society Magazine, 40(4), pp. 37-51 <https://doi.
0rg/10.1109/MTS.2021.3123732>

90 Dabass, J., & Dabass, B. S. (2018). Scope of Artificial
Intelligence in Law <https://doi.org/10.20944/PRE-
PRINTS201806.0474.V1>

91 Soukupova, J. (2021). Al-based Legal Technology: A
Critical Assessment of the Current use of Artificial In-
telligence in Legal Practice. Masaryk University Jour-
nal of Law and Technology, 15(2), pp. 279-300.

tice.> While Al can democratize access to legal
resources, it also necessitates careful consid-
eration of how these technologies are imple-
mented to ensure they do not compromise the
quality of legal representation or exacerbate
existing disparities in legal access.”

5.2.2 Legal Realism

Considerations

The “Legal Realism” framework prompts
a critical examination of how Al tools operate
in real-world scenarios.®* For example, while
Al can efficiently analyze legal precedents and
documents, there is a need for oversight to en-
sure that the outcomes of such analyses are fair
and unbiased.” The practical application of Al
must be continuously assessed to avoid perpet-
uating or creating biases that could influence
judicial outcomes.”®

5.3 Challenges and Ethical
Considerations

5.3. 1 Ethical and Regulatory

Challenges

The integration of Al into legal practice is
not without its challenges.” Ethical concerns
such as data privacy, security, and the poten-

92 Surden, H. (2020). pp. 719-736.

93 Simshaw, D. (2018). Ethical Issues in Robo-lawyering:
The Need for Guidance on Developing and Using Arti-
ficial Intelligence in the Practice of law. Hastings LJ, 70,
p. 173.

94 Miles, T. J., & Sunstein, C. R. (2008). The New Legal
Realism. U. Chi. L. Rev., 75, p. 831.

95 Wachter, S., Mittelstadt, B., & Russell, C. (2021). Why
Fairness Cannot be Automated: Bridging the Gap be-
tween EU Non-discrimination Law and Al. Comput-
er Law & Security Review, 41, 105567 <https://doi.
org/10.2139/ssrn.3547922>

96 Landers, R. N., & Behrend, T. S. (2023). Auditing the
Al auditors: A Framework for Evaluating Fairness and
Bias in High Stakes Al Predictive Models. American
Psychologist, 78(1), p. 36 <https://doi.org/10.1037/
amp0000972>

97 Ebers, M. (2019). Regulating Al and Robotics: Ethi-
cal and Legal Challenges. In M. Ebers & S. N. Navar-
ro (Eds.), Algorithms and Law. Cambridge Universi-
ty Press. (Forthcoming) <https://doi.org/10.2139/
ssrn.3392379>
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tial for algorithmic bias must be rigorously ad-
dressed.”® Law firms must navigate these issues
carefully, establishing clear guidelines and pro-
tocols to ensure that Al tools are used respon-
sibly and transparently.”

5. 3.2 Future Outlook and

Adaptation

As Al technology evolves, so too must the
regulatory and ethical frameworks that govern
its use in legal practices.® Continuous educa-
tion and adaptation are essential for law firms
to keep pace with technological advancements
while adhering to high ethical and professional
standards.”’

The dawn of Al in law firms marks a trans-
formative era in the legal sector, characterized
by significant gains in efficiency and potential
improvements in the accessibility of justice.
However, this transformation also brings with
it complex socio-legal challenges that must
be addressed to fully realize the benefits of Al
while mitigating its risks. By embracing both
the potential and the pitfalls of artificial intel-
ligence, law firms can lead the way in shaping
a more efficient and equitable legal landscape.
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and Economics, 16(3), pp. 202-220 <https://doi.
org/10.35335/laweco.v16i3.61>
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ings of the 2023 ACM Conference on Fairness, Account-

ability, and Transparency, pp- 1267-1279 <https://doi.
org/10.1145/3593013.3594079>

100

101

6. CURRENT PRODUCTS OF Al
TOOLS IN THE LAW FIELD

Recent studies have categorized the appli-
cations of artificial intelligence (Al) in the legal
field into main groups, emphasizing their trans-
formative impact on legal practices!®? These
categories reflect the diverse capabilities of Al
technologies to enhance the efficiency and ac-
curacy of legal operations.

6.1 First Category:
Due Diligence Tasks

Kira Systems: This tool is renowned for aid-
ing in due diligence by allowing lawyers to re-
view contracts and conduct legal research more
efficiently. Kira Systems helps prevent errors
due to oversight or fatigue by extracting and
analyzing case-related content.!”® For lawyers
to achieve optimal results with Kira Systems,
regular use and familiarity with the platform
are essential, as it enhances their proficiency in
navigating complex legal documents.'*

LEVERTON: Developed by the German Insti-
tute for Artificial Intelligence, LEVERTON has
been utilized in real estate transactions for
document management and lease contracts. In
a notable application, LEVERTON collaborated
with Colliers International in 2015 to extract crit-
ical data such as due rent, maintenance costs,
and expiration dates from thousands of docu-
ments, organizing this information into a coher-
ent spreadsheet. This application demonstrates
Al's potential to streamline and improve the ac-
curacy of managing extensive legal documents.

eBrevia: Employed for contract review and

102  Dabass, J., & Dabass, B. S. (2018).

103  Linnalr, D. W., & Muchman, W. J. (2020). Ethical Obli-
gations to Protect Client Data when Building Artificial
Intelligence Tools: Wigmore meets Al. Prof. Law., 27,
p. 27.

104  Faggella, D. (2021, September 7). Al in Law and Legal

Practice — A Comprehensive View of 35 Current Ap-
plications. Emerj. <https://emerj.com/ai-sector-over-
views/ai-in-law-legal-practice/> (Last accessed: April
21, 2023).
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legal amendments, eBrevia aids lawyers iniden-
tifying potential gaps that could lead to legal
complications in the future. This tool enhances
the thoroughness of legal analyses, ensuring
that all contractual obligations and potential
legal issues are adequately addressed.

6.2 Second Category:
Predictive Technology

Predictive Tools: These Al applications are
crucial in anticipating future judicial decisions
by analyzing specific data and information.*
Such tools are instrumental in expediting liti-
gation processes and increasing the likelihood
of reaching settlements. By revealing likely
outcomes early in the legal process, predictive
tools can guide parties toward resolutions that
avoid prolonged litigation, benefiting those at
greater risk in a dispute.

6.3 Examples of
Predictive Al Tools

ChatGPT, Bard, Lex Machina, and Casetext:
These systems allow lawyers to analyze legal
precedents, texts, and judicial patterns to fore-
cast legal outcomes. Casetext, for example, en-
ables lawyers to predict opposing counsels’ ar-
guments by identifying previously utilized legal
opinions. This capability helps lawyers prepare
more effective legal strategies and anticipate
challenges in their cases.

Reliability and Risks: While these tools offer
significant advantages, they also require care-
ful management to avoid reliance on poten-
tially biased or inaccurate data. Users must be
vigilant in evaluating the sources and methods
used by these Al tools to ensure their reliability
and ethical application.

The integration of Al in the law field through

105 Mejia, N. (2019, April 4). Predictive Analytics in Bank-
ing — 4 Current Use-Cases <https://emerj.com/ai-sec-
tor-overviews/predictive-analytics-banking/>  (Last

accessed: April 21, 2023).

tools designed for due diligence and predic-
tive analyses has profoundly impacted legal
practices, making them more efficient and pro-
active. However, from the “Law and Society”
perspective, it is crucial to consider how these
technologies alter the landscape of legal access
and equity. Meanwhile, “Legal Realism” urges a
pragmatic assessment of how these tools func-
tion in actual legal settings, emphasizing the
need for continuous oversight to prevent the
perpetuation of existing biases or the introduc-
tion of new ones. The responsible use of Al in
law firms can significantly enhance the delivery
of legal services while maintaining the commit-
ment to justice and fairness.

7. THE DUAL BLADES
OF JUSTICE IN THE Al ERA

In the swiftly evolving realm of justice, the
incorporation of artificial intelligence (Al) pres-
ents a dual-edged sword. While Al brings myr-
iad opportunities for the justice sector, it also
introduces significant challenges that must be
navigated with care.

7.1 Opportunities
Presented by Al

Efficiency and Accessibility: Al enhances ju-
dicial processes by automating procedures,
which not only expedites case resolutions but
also broadens access to justice. This is achieved
through intelligent tools that bolster data anal-
ysis capabilities, helping legal professionals to
identify remedies more efficiently and predict
judicial rulings with greater accuracy.®

Enhanced Legal Resources: The deployment
of Al in the justice sector significantly enhanc-
es the accessibility of legal resources, allowing
more individuals to benefit from legal support

106  Davis, A. E. (2020). The Future of Law Firms (and law-
yers) in the Age of Artificial Intelligence. Revista Direito
GV, 16(1), e1945 <https://doi.org/10.1590/2317-

6172201945>
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and advice without the traditional barriers of
high costs and limited lawyer availability.

7.2 Challenges and Risks

Algorithmic Bias: One of the most pressing
concerns in the use of Al within litigation is the
risk of algorithmic bias. If Al systems are trained
on biased data, there is a risk that these bias-
es will be perpetuated in judicial rulings.” This
issue is of such concern that Al systems used
in justice administration have been classified
as high-risk under the draft of the European
Union’s Artificial Intelligence Act!®® It is cru-
cial for the development and implementation
of these systems to actively mitigate bias and
ensure that technical flaws do not compromise
judicial impartiality.

Privacy Concerns: The extensive data collec-
tion and utilization by Al systems raise signif-
icant privacy issues within the justice system.
The legal and ethical implications of how data
is collected, used, and protected are at the
forefront of discussions regarding Al in justice.
The General Data Protection Regulation (GDPR)
enacted by the European Union in 2018 and the
disparate efforts across various U.S. states il-
lustrate the fragmented approach to address-
ing these critical issues.”® Despite some bipar-
tisan agreement on the importance of national
data privacy legislation, resistance from pow-
erful technology lobbies has hindered unified
legal standards in the United States." This has

107  Angwin, J., Larson, J., Mattu, S., & Kirchner, L. (2022).
Machine Bias. In Ethics of Data and Analytics. Auer-
bach Publications. pp. 254-264.

European Union. (2021). Recital 40. In Proposal for
a Regulation of the European Parliament and of the
Council laying down harmonised rules on Artificial
Intelligence (Artificial Intelligence Act) and amending

certain Union legislative acts <https://artificialintel-

108

led to a patchwork of state laws, with California
leading the way and five other states consider-
ing similar regulations.™

The integration of Al into the justice sector
offers significant advancements in terms of effi-
ciency and accessibility, potentially transform-
ing how justice is administered. However, the
challenges it presents particularly regarding
algorithmic bias and privacy, demand rigorous
attention and careful management. To harness
the full potential of Al while safeguarding fun-
damental rights, a balanced approach involving
stringent regulations, transparent practices,
and ongoing oversight is essential. This dual
perspective ensures that as we embrace the
benefits of Al, we remain vigilant about the eth-
ical and legal standards that underpin justice in
the Al era.

8. THE USE OF Al PRODUCTS
POSES CONCERNS OF
LIABILITY

The integration of artificial intelligence (Al)
tools in legal practices, such as Lex Machina, Ca-
setext, or ChatGPT, offers significant advantages
in terms of data processing and legal analysis
capabilities. However, these tools also introduce
potential risks of bias and errors, which can lead
to complex legal and ethical challenges, particu-
larly in terms of accountability and liability.

8.1 Potential for
Errors and Bias

Al tools process and analyze data based on
the logic and information they are fed."? If this
data is flawed or biased, the Al's outputs, such

ligenceact.eu/recital/40/> (Last accessed: May 18,
2024).

The EU General Data Protection Regulation went into
effect on May 25, 2018, replacing the Data Protection
Directive 95/46/EC.

Sokolova, M. (2019). Between Business Interests
and Security: American IT Giants and New Laws on
Personal Data Protection. Russia and America in

109

110

the 21st Century, (2) <https://doi.org/10.18254/
$207054760006015-3>

111  Rothstein, M. A., & Tovino, S. A. (2019). California
Takes the Lead on Data Privacy Law. Hastings Cen-
ter Report, 49(5), pp. 4-5 <https://doi.org/10.1002/
hast.1042>

112 Al tools process and analyze data based on the logic

and information they are fed.
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as legal advice, contract analysis, or predictive
outcomes, might also be incorrect or biased.
This increases the likelihood of errors during
legal proceedings, raising critical questions
about the accuracy and reliability of Al-assisted
decisions.

8.2 Accountability
for Al-Induced Errors

When Al tools lead to erroneous outcomes
or legal advice, determining who is liable, the
lawyer, the law firm, or the Al developer, be-
comes a contentious issue™ This scenario is
further complicated when these tools are em-
ployed in sensitive tasks like contract drafting
or critical legal analyses.

8.3 Hypothetical

Scenario Analysis

Consider a scenario where Lawyer X uses
an Al platform like Casetext to provide legal
advice, which turns out to be incorrect and ad-
versely affects the client’s case. Typically, lia-
bility would fall on Lawyer X or their law firm
under professional liability norms. However, if
it is shown that the Al tool was fundamental-
ly flawed or provided incorrect outputs despite
correct usage, the responsibility could extend
to the Al tool’s developers or manufacturers.

8.4 Complexity in Assigning
Responsibility

The challenge in such scenarios is determin-
ing the extent of due diligence exercised by the
lawyer in using the Al tool. If Lawyer X followed
all proper procedures and relied on the Al in a

113  Dutta, B. M. (2018). The Ethics of Artificial Intelli-
gence in Legal Decision Making: An empirical study.
Psychology and Education Journal, 55(1) <https://doi.
org/10.48047/pne.2018.55.1.38>

Bosley, W. B. (1894). Liability of an Attorney for
Erroneous Advice. Yale LJ, 4, p. 65 <https://doi.

org/10.2307/783724>

114

manner consistent with legal standards, assign-
ing sole responsibility to the lawyer could be
seen as unjust. This situation necessitates a re-
evaluation of how liability is distributed among
the creators, developers, and end-users of Al
tools in legal settings.

9. LEGAL FRAMEWORKS
AND FUTURE DIRECTIONS

Existing legal frameworks may need adap-
tation to adequately address the new realities
posed by Al in legal practices. This adaptation
could involve creating standards for developing
and testing Al tools to ensure their reliability
and accuracy, as well as clear guidelines on how
lawyers should use these tools. Furthermore,
the legal profession may require new forms of
insurance or indemnity clauses specifically de-
signed to address the risks associated with Al
tool usage.

The use of Al in law firms raises intricate
questions about professional liability and the
appropriate distribution of responsibility when
errors occur. As Al tools become more embed-
ded in legal operations, the legal community,
together with policymakers, must develop ro-
bust frameworks to ensure that all parties in-
volved lawyers, firms, and Al developers are
fairly accountable for their roles. Such frame-
works will not only protect clients’ interests but
also promote trust and integrity in using Al in
legal practices.

CONCLUSION

The digital transformation of justice systems
is not merely a technological enhancement but
represents a profound socio-legal shift in mod-
ern legal frameworks. Through the lenses of “Law
and Society” and “Legal Realism,” the integration
of digital tools in the justice sector underscores
a dual necessity: to adapt legal structures to
contemporary societal demands and to maintain
an equitable balance in access to justice.
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Digitalizing justice has shown significant
potential in enhancing efficiency, transparency,
and inclusivity within judicial processes. This
transformation was notably accelerated by the
COVID-19 pandemic, which forced a pivot from
traditional in-person engagements to digital
platforms, thereby not only maintaining but po-
tentially enhancing access to justice. However,
this shift also brings to light the profound chal-
lenges and disparities that exist, particularly
in regions with limited digital infrastructure or
where socio-economic factors hinder equitable
access to these new tools.

The application of digital tools has had
varying levels of success across different juris-
dictions, reflecting a broader spectrum of readi-
ness and adaptation to digital justice. Countries
like Denmark and Portugal have seen advance-
ments, whereas others still face significant hur-
dles due to infrastructural and socio-economic
constraints.

Going forward, it is crucial that the digita-
lization of justice is approached not just with
an eye towards technological advancement but
also through a critical socio-legal framework
that ensures these technologies are accessible,
fair, and effective for all segments of society.
The role of legislative support is instrumental
in creating a conducive environment for these
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ABSTRACT

Rape survivors are mostly women, and the perpetrators are most-
ly men. So, it has a social and cultural dimension. In the article, the
problems regarding rape law are shown from the angle of the female
rape survivors. The paper discusses how rape is interpreted in Geor-
gian criminal law practice and why one paradigm of rape prevails
to this day - a male stranger and a fighting woman who physically
resists the perpetrator. Criminal nal” rules of action during rape; in
particular, it determines what the “typical behavior” is for a woman
before, during, and after sexual violence. If the female rape survivor’s
response does not fit into this standard, she remains outside the le-
gal system; her voice is suppressed and disbelieved by the justice.

The paper critically examines the Georgian legislative and judicial
definition of rape; However, the research is not limited to this; it also
includes an analysis of the approaches and scientific views of other
jurisdictions. The paper supports a liberal understanding of sexual
autonomy and consent. The goal of the paper is to show the essence
of non-consensual sexual violence and its superiority compared to
the old rape law.

KEYWORDS: Rape law, Consent, Yes means yes
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INTRODUCTION

The paper aims to show the incompleteness
of the composition of rape limited to physical
violence that it fails to protect sexual autono-
my adequately. The Georgian rape law, which
enumerates methods of rape by names such as
violence, threat of violence, and helplessness,
their judicial interpretation is even narrower!
Such a non-comprehensive definition of sexu-
al violence runs counter to the goals of liberal
criminal law. And the state violates the positive
obligation to protect citizens from violence.?
This paper discusses the definitions of rape,
both the Georgian rape law and the definitions
of non-consensual sexual violence, by observ-
ing different countries and scholarly approach-
es. Georgia, as a signatory state to the Council
of Europe Convention on Preventing and Com-
bating Violence Against Women and Domestic
Violence (the Istanbul Convention), must modi-
fy non-consensual rape.

Today, the main discussion among schol-
ars in Western society and academia is about
how to formulate the non-consent rape law, in
particular, whether consent as its main element
should be considered “attitudinal” or always in
the form of “communication”. A universal ap-
proach to consent has proven to be one of the
most difficult issues to tackle, and this has led
to many different views and perspectives sur-
rounding it.* In this paper, communication the-
ory is supported. The aim of the paper is also
to outline the negative and positive aspects of
sexual autonomy to draw a line between the
actions that must be punished to protect the

1 See Gegelia, T. (2020). Commentary on Article 137 of
the Criminal Code of Georgia in the book: Jishkariani,
B. (ed). Sexual Offenses, World of Lawyers.

2 J. Nedelsky also agrees with this opinion, although she
accuses liberalism of being gender blind when it co-
mes to violence against children and women. See Ne-
delsky, J. (2012). Law’s Relations: A Relational Theory
of Self, Autonomy, and Law. Oxford Academic, 200.

3 For an overview of consent models, see Green, S. P.
(2020). Criminalizing Sex: A Unified Liberal Theory. Ox-
ford University Press, 26; Also see Hornle, T. (2024).
The Challenges of Designing Sexual Assault Law. Cur-
rent Legal Problems, Vol. XX, 7-9.

negative right to sexual autonomy and also to
outline the behaviors that should not be pun-
ished to protect the positive right to sexual au-
tonomy. The paper also discusses the mens rea
of rape, analyzing which is the best model for
criminal law purposes, such are the approaches
of England and Wales* which involves evaluat-
ing the perception of consent from the perspec-
tive of a reasonable person, taking into account
what efforts were made to ensure the consent
of the other party regarding sex. Thus, under
this model, a person will not be punished for a
mistake in consent if the mistake is reasonable,
which precludes avoiding liability simply for
an honest mistake”. This standard leaves no
space for shielding responsibility by referring to
the cultural factor. However, what is considered
“reasonable” can be subject to manipulation.
Maximum certainty of law, consistent judicial
interpretations, and scholarly interpretations
are important to ensure this.®

The goal of the paper is to show the su-
periority of consent-based rape law over co-
erced-based rape law. In addition, the task of
the paper is not to propose any specific model
of consent but rather to outline the superiori-
ty of more general theoretical foundations and
approaches that will strengthen the position for
rape law reform.

As far as | understand the scope of crimi-
nal law with a liberal philosophy, | look at the
regulation of sexual violence from the same
perspective. My views are influenced by liberal
thinkers such as J.S. Mill, H. L. A. Hart, ). Feinberg,
S. Green and many other liberals. Regarding the
boundaries of sexual autonomy, consent, and
sexual violence, the influence of liberal femi-

4 See Munro, V. (2014). Sexual Autonomy. In Dubber, M.
D. & Hornle, T. (eds). The Oxford Handbook of Criminal
Law. Oxford University Press, 752.

5 For an analysis of the Canadian consent model, see
Nedelsky, J. (2012). Law’s Relations: A Relational
Theory of Self, Autonomy, and Law. Oxford Academic,
219-221.

6 For a critical analysis, see Lacey, N. (2000). General
Principles of Criminal Law? A Feminist View. In the
book: Bibbings, L., & Nicolson, D. Feminist Perspec-
tives on Criminal Law (eds.) Feminist Perspectives on
Criminal Law, Routledge-Cavendish.
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nists and scholars is also great,” in particular,
such as M. Nussbaum, C. Paglia, K. Harding, V.
Despentes, and many others. Although | did not
follow the views of radical feminists in terms of
the application of substantive criminal law, in
particular, the extent to which sexual violence
should be defined, how to define exploitation,
or the voluntariness of sexual consent, | was
greatly influenced by their texts. There are is-
sues on which feminists, whether radical or lib-
eral, agree, and these are the issues of disclo-
sure of sexual violence and access to justice. |
share their views on the discriminatory impact
of gender stereotypes and rape myths on ac-
cess to justice.

1. THE NEED TO RETHINK
THE DEFINITION OF BAPE
1.1. Undarstanding

of Rape Law

There are different views on what should be
considered sexual violence and what should be
a legal interest protected from rape.

One approach is patriarchal-moralistic,
which is reflected with more or less intensity by
a large number of jurisdictions, including liber-
al criminal law, especially its judicial interpreta-
tions.? In this approach, the boundaries of sex-
ual violence are very narrow. Physical violence
(with few exceptions), as well as the victim’s ut-
most resistance to the perpetrator, are the nec-
essary actus reus of the crime. Even if the law
does not explicitly emphasize the requirement
to resist the aggressor, it is interpreted as such
in practice. It was with the same approach that
the husband was protected by immunity from
raping his wife.® Such a reservation was never

7 See Gegelia, T. (2022). Georgian Regime of Regulation
of Prostitution and its Watchdogs. Journal of Constitu-
tional Law — Vol. 2, 45-59.

8 For criticism of the German model in this sense, see
Hornle, T. (2024). The Challenges of Designing Sexual
Assault Law. Current Legal Problems, Vol. XX.

9 For historical analysis, see Gavey, N. (2019). JUST SEX?
The Cultural Scaffolding of Rape. Routledge. Also see
Temkin, J. (2002). Rape and the Legal Process. Oxford

found in the Georgian legislation, but practical-
ly there were no statistics of cases of marital
rape. Those women who could not fit into the
existing social constructs regarding women, the
standard of the “ideal woman” established by
the patriarchy, were also not protected. The le-
gal good protected by the patriarchal-moralis-
tic approach is not the sexual autonomy of a
person but some abstract entity — family honor,
father’s property, and female chastity. This was
the legal interest protected by medieval Euro-
pean criminal law.° These “interests” have been
banished from modern liberal criminal law. In
the patriarchal-moralistic approach, many ac-
tions that are inherently sexual and which are
done without the will of the other party, and
thus it is sexual violence, are not prohibited. It
should also be noted that the moralistic ap-
proach justifies the criminalization of some sex-
ual behaviors that are excluded from the cata-
log of crimes under liberal criminal law. Such
is prostitution, although it is not punishable
by the article prohibiting rape, but by another
norm. The legal interest protected from prosti-
tution is the institution of the family and mor-
als. The sex worker is usually punished for this."

The prohibition of rape defined by the Geor-
gian criminal law and its court interpretations
is precisely moralistic-patriarchal.? Despite re-
cent legislative changes, it has not fundamen-
tally changed.

Chapter 22 of the Criminal Code of Georgia
(hereinafter CCG), which includes five crimes
against sexual freedom and inviolability, was
partially reformed under the influence of the
Istanbul Convention. With the amendments of

University Press.

10 See Temkin, J. (2002). Rape and the Legal Process. Ox-
ford University Press, 57. Also see Hornle, T. (2022).
The New German Law on Sexual Assault. In Hornle,
T. (ed). Sexual Assault Law Reform in a Comparative
Perspective. Oxford University Press. 141.

11 For an overview of prostitution regimes, see Gegelia,
T. (2022). Georgian Regime of Regulation of Prostitu-
tion and its Watchdogs. Journal of Constitutional Law
—Vol. 2, 45-59.

12 For an analysis see Gegelia, T. (2021). The Rape Pa-
radigm: Violent Stranger VS Warrior Victim. Law and
World, Vol. 7 (3), 73-97.
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May 2017, the definition of rape became gen-
der neutral; the legislator removed moralistic
terms and differentiation into “traditional” and
“non-traditional” forms of sex. According to the
new definition, for a sexual act to be classified
as rape, it must necessarily be penetrative in
another person’s body, and penetration with
any part of the body and in any form will not
change the qualification of rape. However, the
definition still reflects both moralism and gen-
der specificity. In particular, as far as the em-
phasis in the definition is on penetration into
another’s body, and such a case of rape is ig-
nored, when the body of the victim is used to
penetrate the body of the perpetrator, practi-
cally according to the formalistic definition,
such cases are not assessed as rape.®

The main problem that the Georgian rape
law has is limiting it to narrow cases of violence,
threats of violence, and helplessness. The need
for the reform to be modified in the absence of
consent to include more actions that encroach
on sexual autonomy has been delayed for many
years for unjustified reasons, even though more
and more books and articles are being written
in the Georgian academic field in support of the
changes, as well as the great efforts of non-gov-
ernmental organizations and feminists to make
the state reform.*

Itis also true that the methods of rape - vio-
lence, threats of violence, and helplessness can
be interpreted more broadly than their current
understanding,” especially since the European

13 For a critical analysis of Georgian judicial practice in
this regard, see (eds) Dekanosidze, T. and Pataraia, B.
(2020). Commentary on Crimes Against Sexual Free-
dom and Inviolability. Sapari, 74-75. Cf. Jishkariani, B.
(2022). Private Part of Criminal Law. Crime Against a
Person. World of Lawyers, 222.

14 For an analysis of other changes in 2017 and beyond,
see Gegelia, T. (2021). The Rape Paradigm: Violent
Stranger VS Warrior Victim. Law and World, Vol. 7 (3),
73-97.

15 The tendency to broadly define the composition of
rape has clearly appeared in modern Georgian legal
literature. See Gegelia, T. (2020). Commentary on Ar-
ticle 137 of the Criminal Code of Georgia in the book:
Jishkariani, B. (ed). Sexual Offenses. World of Lawyers;
Also see (eds) Dekanosidze, T. and Pataraia, B. (2020).
Commentary on Crimes Against Sexual Freedom and

Court of Human Rights (hereinafter Strasbourg
Court) standard exists in this regard,”® however,
we see that the Georgian criminal law practice
still views and evaluates sexual violence from a
moralistic and patriarchal perspective, and this
is the main obstacle to progress. The standard
for defining violence as sufficient to suppress
a woman’s will is very strict, while much less
pressure is sufficient to overcome a woman's
resistance. The starting point of moralistic-pa-
triarchal criminal law is not the protection of
individual sexual autonomy but the determina-
tion of the self-sacrificing struggle of a woman
to protect her “honor”. Female rape survivors
examine with a magnifying glass how they be-
haved before, during, and after the rape.” The
ideal rape victim is a dead woman or a wom-
an who has been mutilated in a fight with the
rapist to defend her “honor”. This unfairly strict
standard also applies to child victims, which
will be discussed later with the analysis of a
specific case.

The extent to which patriarchal ideology
defines the boundaries of sexual violence is in-
teresting for a systematic analysis of the law.
In particular, the definition of Article 143* of the
Criminal Code, the first part of which stipulates
three to five years of imprisonment as a punish-
ment for using the services of a trafficking vic-
tim, is important for understanding the limits of
the legislator's understanding of rape. This ar-
ticle includes both adult and minor victims. The
victim of trafficking has been deprived of free
choice, which is why she is a victim of traffick-
ing. When a person understands that the other
sex participant gives consent to sex due to co-
ercion (i.e. her consent is not genuine) and de-
spite this, sex is initiated with her, this is rape®

Hafiz Gaffar

Inviolability, Sapari.

16 See C.R. v. The United Kingdom (Application No.
48/1994/495/577), ECtHR, Judgment of 27 October,
1995, para. 34. para 41 and 42. For the case analysis,
see Eriksson, M. (2010). Defining Rape, Emerging Obli-
gations for States under International Law? Kallered,
365, 95-98.

17 Gegelia, T. (2024). In forthcoming article: Female Rape
Survivor in the Trial and Epistemic Injustice. Journal of
Constitutional Law, N1.

18 For a similar assessment, see Lernestedt, C. & Kagrell,
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A systematic interpretation of these and other
norms reveals that the legislation supports the
narrow scope of rape. Only rape committed with
physical violence is considered serious enough
to be considered rape, and the punishment is
imprisonment for six to eight years in the case
of an adult, while the same action against a
minor is imprisonment for a term of fifteen to
twenty years or life imprisonment. The practi-
cal interpretation of Article 139 of the Criminal
Code also proves this. Establishing sexual re-
lations with a person without her consent un-
der the influence of the threat of disclosure of
personal information is punishable by impris-
onment for up to five years. Both the doctrinal
and the modern Georgian court’s interpretation
of this norm is such that the norm includes not
only threats but also the realization of threats,
that is if a frightened victim obeys the threat of
the abuser and has sex with him.”

It is interesting to discuss the case, and how
Georgian criminal law will deal with it. This case
of rape actually happened?® but did not reach
the justice system due to gender prejudices and
rape myths against the female victim.

Anna was 19 years old when she woke up to
find her roommate, a 30-year-old man, “grop-
ing” her in her bed. She had no past or pres-
ent romantic relationship with this man. That
night, while Anna was sleeping, the man lay
down next to her and then sexually penetrated
Anna’s body without any communication with
her. Anna, talking to the researcher, when she
remembered the case, mentioned that after
waking up, although everything happened very
quickly, she remembered what thought came to
her mind for a moment when she found a man
lying next to her, it was fear, because if she tried

M. (2022). The Swedish Move Towards (In)Voluntari-
ness. In Hornle, T. (ed.). Sexual Assault Law Reform in
a Comparative Perspective. Oxford University Press,
180.

19 See Comments on Article 139 in the book: (eds) De-
kanosidze, T. and Pataraia, B. (2020). Commentary on
Crimes Against Sexual Freedom and Inviolability. Sa-
pari; Cf. Jishkariani, B. (2022). Private Part of Criminal
Law. Crime Against a Person. World of Lawyers.

20 This case is cited in this book: Gavey, N. (2019). JUST
SEX? The Cultural Scaffolding of Rape. Routledge, 167.

to escape, he would still catch her and, worse
might happen.

Is it rape? Yes, it is. Sexual penetration of
the woman’s body took place without her con-
sent. Anna frightened and captivated by the
thoughts that the worst would happen to her,
simply “preferred” immobility. It is unreason-
able for a 30-year-old man to expect that the
woman’s silence meant that she agreed to his
initiative. The woman did not consent to sex. It
would not be a surprise to the perpetrator that
he could frighten the woman by initiating sexu-
al behaviour on the body while she was sleep-
ing, especially if they were alone at home.

According to Georgian criminal law, this case
would not be considered rape. Because the per-
petrator did not use the physical violence es-
tablished by the Georgian standard, he did not
make any threats, nor is it a classic case of help-
lessness.? If her body had been sexually pene-
trated while she was asleep, it would have been
rape, but Anna woke up before the penetration,
so according to the Georgian criminal code, she
had to fight physically to protect her “honesty”.

Rape defined as non-consensual includes
all of the above, which is fair. Where sexual
penetration of another person’s body takes
place without the other person’s free consent
- it is rape, regardless of the physical marks
on the body.

A Feminist Approach

One of the broadest understandings of sex-
ual violence is the feminist approach. “Broad”
refers to the low threshold for violence to be
considered a crime. Sexual violence is any un-
wanted sex, sex that takes place under any form
of pressure. These include prostitution (pres-
sure caused by social inequality), sex with the
threat of separation (emotional pressure),2in a

21 For a critical analysis of the narrow interpretation of
the elements of rape See Gegelia, T. (2020). Commen-
tary on Article 137 of the Criminal Code of Georgia in
the book: Jishkariani, B. (ed). Sexual Offenses. World
of Lawyers.

22 Cf. Feinberg, J. (1986). Harm to Self. The Moral Limits
of Criminal Law. Oxford University Press, 209; Also see
Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
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word, sex that takes place without the enthusi-
asm of the other party. A feminist understand-
ing of sexual exploitation takes into account
the general context of gender and social in-
equality, statistics on employment and unequal
pay, as well as social constructs, and more.?
That is why they consider sex work as a form of
exploitation because, according to their assess-
ment, it is “inherent” for prostitution to objec-
tify a woman and dehumanize her.* According
to this approach, the legal interest protected
from sexual violence is the dignity and equality
of women as a group.?® With the same approach,
pornography should be banned as a tool for
the “normalization” of violence against women,
as well as BDSM, which is a “romanticization”
of the patriarchal order.?® However, taking into
account the general context mentioned above,
they do not trust women’s consent regarding
the listed sexuality, they do not consider wom-
en as autonomous decision-makers. This rad-
ical feminism approach is paternalistic, pre-
senting a woman as childlike who needs special

Theory. Oxford University Press, 31. Hornle, T. (2022).
The New German Law on Sexual Assault. In Hornle,
T. (ed.). Sexual Assault Law Reform in a Comparative
Perspective. Oxford University Press, 157-158.

23 For criticism, see Hornle, T. (2024). The Challenges of
Designing Sexual Assault Law. Current Legal Problems,
Vol. XX, 22-23.

24 See Mackinnon, C. A. (2019). Butterfly Politics Chan-
ging the World for Women. Harvard University Press.
Also see Herman, J. (2023). Truth and Repair: How
Trauma Survivors Envision Justice. Basic Books; Kelly,
L. (1998). Surviving Sexual Violence. Polity press; For
the opposite opinion, see Nussbaum, M. (1995). Ob-
jectification, Philosophy & Public Affairs, Vol. 24(4),
249-29; Also see Gegelia, T. (2022). Georgian Regime
of Regulation of Prostitution and its Watchdogs. Jour-
nal of Constitutional Law, Vol. 2, 45-59.

25 See Mackinnon, C. A. (2019). Butterfly Politics Chan-
ging the World for Women. Harvard University Press,
2019.

26 See Bow H. & Herring, J. (2023). ‘Rough Sex’ and the
Criminal Law. Emerland Publishing. For the liberal
view, see Kramer Bussel, R. (2019). Beyond Yes or No:
Consent as Sexual Process. In Friedman, J. & Valenti, J.
(eds) Yes Means Yes, Visions of Female Sexual Power
and a World without Rape. Seal Press, 43-53. In the
same book, see Fowles, S. M. The Fantasy of Accept-
able “Non-Consent”: Why the Female Sexual Submis-
sive Scares Us (and Why She Shouldn’t), 117-125.

protection from the state.” Such paternalism is
unacceptable to the liberal understanding of
personal autonomy | discuss below.

There are two common understandings of
autonomy: the liberal understanding of autono-
my - individual autonomy and relational auton-
omy. This latter approach is popular in the rad-
ical feminist texts mentioned above. Among the
supporters of relational autonomy is the British
scholar J. Herring t0o.? According to him, the lib-
eral understanding of autonomy does not con-
sider that a person is a social being and makes
decisions under the influence of society. That is
why he suggests that to understand autonomy,
we should pay attention to the context, both
special and general.? Jenifer Nedelsky is also a
supporter of relational autonomy.*® According
to this approach, a person’s decision should
not be judged in isolation from the demands of
society. > The origin of this type of autonomy is
to protect the individual from the harm of vio-
lent relationships.® It should be noted here that
protecting an individual from a violent relation-
ship not only does not contradict the liberal ap-
proach, but it is a strict follower of this principle.
J. Herring, without naming the liberal authors,
writes that they don’t seem to take into account
the violent experience that precedes sex, which
affects free will, which | think is an undeserved
criticism of liberal scholars | know.* Liberals
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27 For criticism, see Paglia, C. (2018). Free Women, Free
Men: Sex, Gender, Feminism. Pantheon, 85-91. Jen-
kins, S. (2009). Exploitation: The Role of Law in Reg-
ulating Prostitution. In Sclater, S. D. (ed.), Regulating
Autonomy: Sex, Reproduction and Family. Oxford Le-
gal Studies.

28 See Herring, J. (2009). Relational Autonomy and Rape.
In Sclater, S. D. (ed.), Regulating Autonomy: Sex, Re-
production and Family. Oxford Legal Studies.

29 Ibid., 53.

30 Nedelsky, J. (2012). Law’s Relations: A Relational
Theory of Self, Autonomy, and Law. Oxford Academic,
19-21.

31 Herring, J. (2009). Relational Autonomy and Rape. In
Sclater, S. D. (ed.), Regulating Autonomy: Sex, Repro-
duction and Family, Oxford Legal Studies, 54.

32 Ibid., 58.

33 E.g. see Feinberg, J. (1986). Harm to Self. The Mor-
al Limits of Criminal Law. Oxford University Press; It
should be noted that Feinberg’s concept of coercion
is also used by feminists for a broad definition of for-
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have a problem with the very broad definition of
a “violent environment” for criminal law purpos-
es, while proponents of relational autonomy ex-
plain it by accepting the general unequal social
context, which is sufficient for them to exclude
the voluntariness of the given consent. This is
not enough from a liberal point of view, it tries to
maintain a balance based on the goals of crim-
inal law and also shows caution based on the
goals of protecting positive sexual autonomy.*
J. Herring, based on this approach, advocates a
“strong” form of consent, which implies freedom
from all coercion for the validity of consent.*®
The liberal understanding of consent and sexual
autonomy is disliked by relational autonomy ad-
vocates precisely because it does not define the
voluntariness of consent so strictly.” That's why
many cases of what is acceptable sex for liber-
als are sexual assaults for relational autonomy
advocates. An example of this is prostitution.*®

ced marriage. See Anitha, S. & Gill, A. (2009). Coer-
cion, Consent and the Forced Marriage Debate in the
UK. Feminist Legal Studies, 17, 165-184. Also see T.
Hornle and S. Green in the book: Hornle, T. (ed.) Se-
xual Assault Law Reform in a Comparative Perspective.
Oxford University Press; Also see Gegelia, T. (2020).
Commentary on Article 137 of the Criminal Code of
Georgia in the book: Jishkariani, B. (ed). Sexual Offens-
es. World of Lawyers; Also see Commentary on Artic-
le 137, lJishkariani, B. (2022). Private Part of Criminal
Law. Crime Against a Person, World of Lawyers.

34 Herring, J. (2009). Relational Autonomy and Rape. In
Sclater, S. D. (ed.) Regulating Autonomy: Sex, Repro-
duction and Family. Oxford Legal Studies, 62.

35 See Jenkins, S. (2009). Exploitation: The Role of Law
in Regulating Prostitution. In Shelley Day Sclater (ed.),
Regulating Autonomy: Sex, Reproduction and Family,
25-27.

36 Herring, J. (2009). Relational Autonomy and Rape.
In Sclater, S. D. (ed.), Regulating Autonomy: Sex, Re-
production and Family. Oxford Legal Studies, 62. For
a critique of neglecting the diversity of the relation-
ship between men and women and showing it from a
narrow perspective, see Nussbaum, M. (1995). Objec-
tification. Philosophy & Public Affairs, Vol. 24(4), 278.

37 For a critique of liberalism that it does not take the
general context into account, see Munro, V. (2014).
Sexual Autonomy. In Dubber, M. D. & Hérnle, T. (eds)
The Oxford Handbook of Criminal Law. Oxford Univer-
sity Press.

38 For a liberal perspective, see Jenkins, S. (2009). Ex-
ploitation: The Role of Law in Regulating Prostitution.
In Sclater S. D. (ed.) Regulating Autonomy: Sex, Repro-

It's also an unfair accusation against liberals
that they seem to ignore gender stereotypes and
rape myths.* Cultural factors and social learn-
ing affect a person in general; it is not related to
liberalism.

A Liberal Approach

As for the liberal understanding of personal
autonomy, it views the individual as a rational
agent and entrusts her with the right to dispose
of their own life.! S. Green distinguishes nor-
mative and descriptive understanding of au-
tonomy. The first is related to the right to act
according to one’s desire and will.*> The restric-
tion of which is justified only when its realiza-
tion poses a threat to another person’s right.®
Sexual autonomy also means the right to use
your sexuality as a tool for your own needs.*
The descriptive aspect of autonomy is related
to the ability of a person to manage her own
life, which will be dictated by her motives, and
not by exploitation.”

Sexual autonomy has a variety of expres-
sions, just as there are people and their indi-
vidual choices and attitudes regarding sex-
uality. Sexual autonomy includes a person’s

duction and Family, 25. Cf. Mackinnon, C. A. (2019).
Butterfly Politics Changing the World for Women. Har-
vard University Press.

39 Herring, J. (2009). Relational Autonomy and Rape. In
Sclater, S. D. (ed.) Regulating Autonomy: Sex, Repro-
duction and Family. Oxford Legal Studies, 67.

40 | have discussed the direct negative impact of gender
myths and prejudices on the judicial decision-making
process in the forthcoming article: Gegelia, T. (2024).
In the forthcoming article: Female Rape Survivor in
the Trial and Epistemic Injustice. Journal of Constitu-
tional Law, N1.

41 See Raz, J. (1988). Autonomy, Toleration, and the Harm
Principle. In Mendus, S. Justifying Toleration: Concep-
tual and Historical Perspectives. Cambridge University
Press, 156; Dworkin, R. (1997). Taking Rights Seriously.
Harvard University Press, 272-273.

42 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 19.

43 Mill, J. S. (1859). On Liberty. Batoche Books Limited
2001 edition.

44 Jenkins, S. (2009). Exploitation: The Role of Law in
Regulating Prostitution. In Sclater, S. D. (ed.) Regulat-
ing Autonomy: Sex, Reproduction and Family, 32.

45 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 19.
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right to have sex with whoever they want and
in whatever way they want, or not to have sex
at all. Have sex by yourself, own and use a sex
toy for sexual purposes, use legal pornographic
material, buy or sell sex work, get involved in
BDSM, have sex in a group, and more.* From the
liberal point of view, the main thing is that all
these activities take place with the participants'
consent, and the expressed consent is informed
and free. Liberal criminal law establishes pater-
nalistic care only for certain groups who are in-
capable of making free decisions, e.g., due to
their age or health condition..

1.2. The Impact of Different
Approaches on the Application
of Criminal Justice

Criminal law is applied to different extents,
depending on whether it is understood lib-
erally or under some other philosophy. Legal
scholars list the types of relationships that are
characterized by subordination and power im-
balance. Sexual intercourse in this type of re-
lationship and context attracts the attention of
the law. These types of relationships include
relationships between a prisoner and prison
warden, a prisoner and a police officer, a stu-
dent and a lecturer, a priest and a parishioner, a
patient and a doctor, and many others.”

In an absolute approach, the sexual propos-
al and act of the person in the vertical of power
in this type of relationship is violent and should
be criminalized without any contextual analysis.

The contextual approach favours a differen-
tiated approach in this relationship (concerning
some parts). Liberal scholar of criminal law, S.
Green, separates the relationship between the
arrested and the policeman, where he allows
an absolute approach. Focusing on the power
of the policeman, his special training, weapon-

46 Ibid., 20.

47 For the list, see Green, S. (2022). Presuming Noncon-
sent to Sex in Cases of Incapacity and Abuse of Posi-
tion. In Hornle, T. (ed). Sexual Assault Law Reform in a
Comparative Perspective. Oxford University Press, 84.

ry, and ability to cause life-threatening harm to
the arrested, and on the other side is the per-
son deprived of his/her liberty, which is com-
pletely defenseless and completely under the
control of the state, such an imbalance of pow-
er is considered enough to prohibit sex in such
a relationship with an absolute approach. Here,
Green believes that even if we imagine consen-
sual sex in this type of relationship, an absolute
ban is acceptable for him, assuming that the
risk of abuse of power is very high. A flexible
law would complicate investigations, increasing
false negatives in the cases of accused police
officers.”® Thus, the liberal point of view is not
unfamiliar to absolute approaches, depending
on the context. Green advocates absolute pun-
ishment, among other things, because of the in-
stitutional issue that it is in everyone’s interest
for an official who is a witness, investigator, or
prosecutor to be impartial.*

From the liberal perspective, a contextual
approach is preferred in other types of relation-
ships, such as a lecturer and an adult student
relationship, social hierarchy in the workplace
and so forth.

To the extent that radical feminists take into
account the general situation and social con-
structs, this is where the linear evaluations of
the sexual relationship of the parties regarding
sex in hierarchical social relations come from.
With such an approach, there is no space left
for opinions about voluntary sex. According to
a liberal approach, the criminalization of sex in
a workplace would be justified in the case of
analysis of the specific context and detection of
suppression of the will.

2. SEXUAL AUTONOMY,
CONSENT, VOLUNTARINESS
2.1. Sexual Autonomy

The legal interests protected from sexual
violence are sexual autonomy and inviolability.
Also, the attack on an individual's sexual auton-

48 Ibid., 87.
49 Ibid., 88.
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omy is rightly considered an insult to human
dignity.>® Chapter 22 of the Criminal Code, which
includes violent acts of a sexual nature, is enti-
tled to sexual freedom and inviolability.

Sexual autonomy has two aspects, positive
(the right to have sex according to one’s mo-
tives) and negative (the right not to be subject-
ed to unwanted sexual behavior).”" An individu-
al’s positive right to have sex with whoever they
want will always be outweighed by the other
person’s negative right to be protected from
unwanted sexual activity.”? The goal of crimi-
nalizing sexual behavior is to protect a person’s
negative sexual rights, but the positive rights
of the same person should not be overlooked
here. For example, the intersections of nega-
tive and positive aspects of sexual autonomy
are best seen when legislation prohibits sexu-
al intercourse with an individual with an intel-
lectual disability.>® Such an absolute approach
violates the human right to have sex.> That is
why it is always important to take into account
the degree of disability, the context, and the
nature of the relationship between individuals.
Legal scholars, such as S. Green and T. Hornle,
in such a case they, are opposed to an absolute
ban.> Because where there is a person’s con-

50 See Hornle, T. (2024). The Challenges of Designing
Sexual Assault Law. Current Legal Problems, Vol. XX,
4; Green, S. (2022). Presuming Nonconsent to Sex in
Cases of Incapacity and Abuse of Position. In Hornle,
T. (ed). Sexual Assault Law Reform in a Comparative
Perspective. Oxford University Press, 77; Gardner, J.
and Shute, S. (2002). The Wrongness of Rape. Oxford
Essays in Jurisprudence, Oxford, 205.

51 See Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory. Oxford University Press, 21.

52 See Ibid., 23; Also see Hornle, T. (2024). The Challen-
ges of Designing Sexual Assault Law. Current Legal
Problems, Vol. XX.

53 See Hornle, T. (2024). The Challenges of Designing Se-
xual Assault Law. Current Legal Problems, Vol. XX, 4.

54 See Green, S. (2022). Presuming Nonconsent to Sex in
Cases of Incapacity and Abuse of Position. In Hornle,
T. (ed). Sexual Assault Law Reform in a Comparative
Perspective. Oxford University Press, 79.

55 See Hornle, T. (2024). The Challenges of Designing Se-
xual Assault Law. Current Legal Problems, Vol. XX; Also
see Green, S. (2022). Presuming Nonconsent to Sex in
Cases of Incapacity and Abuse of Position. In Hornle,
T. (ed). Sexual Assault Law Reform in a Comparative

sent, the state must respect it and not interfere
in the relationship, because there is no interest
to protect.

2.2. Voluntariness

The liberal understanding bases the assess-
ment of the voluntariness of participation in
sexual relations on objective criteria.>® Volun-
tary participation in sex means the free choice
and decision of the participants. A sex-related
offer that is not a freedom-restricting but a
freedom-enhancing coercive offer,” whether or
not the consent given to sex excludes the vol-
untariness, is considered controversial in the
philosophy of law*® and the doctrine of criminal
law.” Feinberg gives an example of this from a
millionaire’s offer to finance surgery to save her
critically ill son if she has sex with him.®® Due to
the situation, Feinberg calls this proposal co-
ercive, because a person is in a hopeless sit-
uation, if she does not agree to the proposal,
her child will die. That is why Feinberg agrees
with the nullification of such a contract, al-
though he considers such consent regarding
sex sufficiently voluntary for criminal law pur-
poses and, therefore does not justify its use.”
The millionaire has no obligation to pay her for
anything. With this proposal, the chances of the
child increase; if she does not agree, she will re-
main in the same situation as before, for which

Perspective. Oxford University Press.

56 See Feinberg, J. (1986). Harm to Self. The Moral Lim-
its of Criminal Law. Oxford University Press, 211-212.
Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 23.

57 Feinberg, J. (1986). Harm to Self. The Moral Limits of
Criminal Law. Oxford University Press, 233.

58 See Feinberg, J. (1986). Harm to Self. The Moral Limits
of Criminal Law. Oxford University Press.

59 See Bakhtadze, U. (2020). In: (eds) Dekanosidze, T. and
Pataraia, B. (2020). Commentary on Crimes Against
Sexual Freedom and Inviolability. Sapari, 65; Jishkar-
iani, B. (2022). Private Part of Criminal Law. Crime
Against a Person, World of Lawyers, 214-215.

60 See Feinberg, J. (1986). Harm to Self. The Moral Limits
of Criminal Law. Oxford University Press, 231-233.

61  Ibid., 253.
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the millionaire is not responsible.®? Taking ad-
vantage of a person’s predicament situation
and offering a sex proposal excludes consent
and is therefore considered sexual violence in
the Georgian criminal law doctrine. One ap-
proach takes into account the age of the victim,
if the manipulative proposal is not evaluated
as rape about an adult, the author is in favor
of paternalistic approach concerning minors.®
This approach is compatible with the objectives
of criminal law. The second approach focuses
on the special intensity of the pressure, regard-
less of whether the offer is freedom-restricting
or freedom-enhancing,® another view focuses
on the victim’s vulnerability and need for care,
and when a person manipulates this situation
to achieve the desired result, even though he
has no duty of care® A freedom enlarging offer
addressed to a person in need, needs a more
careful approach for criminal law purposes®®
because in such cases attention should be paid
to the positive right of the offeree to sexual au-
tonomy. As mentioned above, part of sexual au-
tonomy is using sexuality for a need, not just
for pleasure.

Freedom restricting coercion affects the
voluntariness and, ultimately, the validity of
consent.” Coercion and voluntariness should
be assessed precisely by analyzing the specific
context according to the degree and intensity
of coercion used.® Circumstances may exclude
the validity of consent; an example of this is the

62 If a person himself creates the conditions of another
person’s helpless condition and then exploits her,
Feinberg agrees with the use of criminal law. See Fein-
berg, J. (1986). Harm to Self. The Moral Limits of Cri-
minal Law. Oxford University Press, 263.

63 Jishkariani, B. (2020). Commentary on Article 139 in
Jishkariani, B. (ed.). Sexual Offenses. World of Law-
yers, 72.

64 See Bakhtadze, U. (2020). In: (eds) Dekanosidze, T. and
Pataraia, B. (2020). Commentary on Crimes Against
Sexual Freedom and Inviolability. Sapari, 67.

65 See Lekveishvili, M., Mamulashvili, G. and Todua, N.
(2019). Private Part of Criminal Law. Book 1. Meridian,
255.

66 Feinberg, J. (1986). Harm to Self. The Moral Limits of
Criminal Law. Oxford University Press, 255.

67  Ibid., 254.

68 Ibid.

case that will be discussed below.

Georgian judicial practice is problematic in
defining the voluntariness of consent concern-
ing sex. There are hundreds of judgments con-
firming this from both old and modern times.®
Clear evidence of this is one of the last cases
from the Georgian judicial practice, which, along
with other similar cases, drew the attention
of the Public Defender of Georgia.”” The judge
does not take into account the violent climate
in which the victim is, they look for physical in-
juries and other signs of hand-to-hand combat
with a magnifying glass on the victim’s body to
determine rape, which is an oversimplification
of the rape narrative. In the case discussed be-
low, the perpetrator was punished for sexual in-
tercourse with a minor (the victim was 15 years
old). Although the prosecutor’s office charged
him with rape, the court downgraded the qual-
ification (voluntary sexual intercourse with a
person under the age of consent (art. 140).”" Ac-
cording to the court, you cannot be a victim of
rape if you do not have physical marks on your
body, in the absence of such traces, the justice
system tells the victim that she got what she
wanted - “asking for it".”

According to the mentioned case, a 15-year-
old girl was kidnapped by three adult men, one
of whom wanted to marry her. The court did
not question the fact of abduction and illegal
deprivation of liberty,. The judge said that it
would be difficult for the child to overcome the
resistance of three men, but the accusation of
rape was not convincing. According to the judge,

69 See Decision of the Supreme Court of Georgia N 2K-
207 Ap.-04; Also the judgment of the Sighnaghi Dis-
trict Court, November 26, 2014, N 1/67-14. See also
Public Defender’s Special Report. (2021). Implemen-
tation of Justice for the Crime of Child Sexual Abuse
and Sexual Exploitation, 21-23. See also 2022 Report:
Harmful Practice of Early/Childhood Marriage in Geor-
gia — Current Challenges and Solutions, 32-33.

70 Public Defender’s Special Report. (2022). Harmful
Practice of Early/Childhood Marriage in Georgia — Cur-
rent Challenges and Solutions.

71 Decision of the Bolnisi District Court, Criminal Affairs
Panel, 22 April 2021, N1/322-20.

72 For an analysis of rape myths, see Harding, K., (2015).
Asking for It. The Alarming Rise of Rape Culture —and
What We Can Do About It, Da Capo Press.
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sexual intercourse took place in private, where
only the child and the accused were in the
room; in such a situation, the child was obliged
to resist physically. The judge emphasized that
the child had no physical injuries on her body
and her clothes were not torn.” The fact that
the child was deprived of liberty, left alone at
home, where there is no chance of help, and the
perpetrator is physically stronger than her, was
not enough for the judge to consider sex in such
a violent environment as rape. Moreover, in
such an environment, the “consent” of a person
could not be valid. The judge narrowed the rape
down to the presence of physical harm and its
failure to find it was sufficient to establish the
voluntariness of the sex. This is an oversimpli-
fication of what constitutes sexual violence and
the context in which it occurred, the very prim-
itive measure used by law enforcement agents
to define abuse. In the same situation, if the
victim were 16, the perpetrator would not be
held criminally responsible with such an expla-
nation. The content of sexual violence, consent,
and voluntariness regarind sex are understood
from a patriarchal perspective. Georgian crimi-
nal law functions with a patriarchal logic.

2.3. Consent

The element of consent is not new to Geor-
gian criminal law. Absence of consent, although
not spelt out in words, is implied in the defi-
nition of rape just as it is considered in other
crimes, such as illegal deprivation of liberty
(Art. 143). Consent, as an objective element of
rape, excludes its actus reus, as well as illegal
deprivation of liberty. Concerning assault, con-
sent is not the composition of the act but the
matter of wrongfulness. According to Green’s
correct remark, such a division is correct for
theoretical and practical reasons.” Not consid-

73 Decision of the Bolnisi District Court, Criminal Affairs
Panel, 22 April 2021, N1/322-20. Par. 3.83-3.94.

74 See Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory. Oxford University Press, 34-35. For
differentiating the effect of the element of consent
with respect to different crimes, see also Weigend, T.

ering non-consent as actus reus of rape would
lead to the formal criminalization of any sex,”
which is unimaginable. The principle of “not to
harm” justifies criminal law. Therefore, assault
is prohibited regardless of consent, and given
the specific context, it may be justified. These
two approaches differentiate these crimes in
terms of the burden of proof. In the first case
(sexual violence), the prosecutor asserts the
absence of consent, and in the second case (as-
sault), the defendant proves that the injury oc-
curred with consent.”

According to Article 36 of the Istanbul Con-
vention, the definition of rape is as follows:

“engaging in non-consensual vaginal, anal
or oral penetration of a sexual nature of the
body of another person with any bodily part
or object”.”

According to this definition, the essential
objective element constituting rape is the sexu-
al penetration of another person’s body without
consent. Physical violence or threats are not a
necessary element. Consent is what gives a per-
son the right to sexually penetrate the body of
the consent giver, and in case of withdrawing
the consent, he is obliged to stop the sexual act.
A person’s body is not accessible to others until
they give their consent. In the case of consent,
there is no longer any obligation to refrain from
sexually touching the other person’s body, and
the giver of consent will no longer have a claim
unless the sexual impact on her body continues
despite the refusal of permission. Thus, consent
must accompany the entire process, from start
to finish, or the action will turn into violence.

The rape-by-violence paradigm is very com-
mon in various jurisdictions, and such an un-
derstanding is still common in countries where

(2022). Consent and Sexual Offenses Germany. In Ho-
ven E. & Weigend, T. (eds). Consent and Sexual Offen-
ses, Comparative Perspectives. Nomos, 186.

75 See Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory. Oxford University Press, 34-35.

76 Ibid., 34.

77 Council of Europe Convention on Preventing and
Combating Violence Against Women and Domestic
Violence (CETS No. 210), Art. 36. Available in the fol-
lowing link <https://rm.coe.int/168008482¢e>.
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the definition of non-consensual rape was re-
formed a long time ago, notably in Germany”
and England/Wales.”

The deconstruction of this paradigm was ini-
tiated by international criminal tribunals in the
legal assessment of sexual violence committed
in war contexts.® This was later followed by a
2003 case of the Strasbourg Court,® where the
Court criticized the overly simplistic narrative
of rape, which does not always cover what hap-
pened, leaving sexual autonomy unprotected.
The Court found the violation due to a one-di-
mensional investigation of rape, which is nar-
rowed down to the physical marks on the body
and does not take into account the full picture,
where a lot of other evidence can reveal what
happened. After the mentioned case, the Stras-
bourg Court issued dozens of other decisions
against Romania, Moldova, Slovakia, and oth-
ers and found violations of fundamental human
rights on the part of the state, with the same
arguments.® The Strasbourg court will also es-
tablish a violation in Georgia if such a lawsuit
is filed, because this is a systemic problem in
Georgian criminal justice, gender prejudices are
ingrained in prosecutors and judges. Among
the instruments of international law, the CE-
DAW Committee, its 2008 decision Tayag Verti-
do v. Philippines,® where the committee found
a gender-biased justice system and a primitive

78 See Hornle, T. (2024). The Challenges of Designing Se-
xual Assault Law. Current Legal Problems, Vol. XX.

79 See Smith, O. (2018). Rape Trials in England and Wa-
les Observing Justice and Rethinking Rape Myths. Pal-
grave Macmillan.

80 E.g. see Prosecutor v. Dragoljub Kunarac, Appeal Jud-
gement, 12 June 2002; Katanga Judgment. Prosecutor
v. Germain Katanga, No.: ICC-01/04-01/07, 7 March
2014; Prosecutor v. Dominic Ongwen (2021), ICC-
02/04-01/15.

81 M. C. w
04/03/2004.

82 See I. G. v. Moldova (Application no. 53519/07),
15.03. 2012; Y. v. Slovenia (Application no. 41107/10),
28.08.2015; I. C. v. Romania (Application no.
36934/08), 24.08.2016; C. A. S. and C. S. v. Romania
— 26692/05 30.03. 2012; M. G. C. v. Romania (appl.
61495), 11. 15. 03. 2016; E. B. v. Romania (appl.
49089/10), 19.03.2019.

83 Tayag Vertido v. Philippines, CEDAW/C/46/D/18/2008.

Bulgaria (Application no. 39272/98)

rape paradigm as a violation of human rights.

Thus, it is very clear under international hu-
man rights law that rape is a violation of a fun-
damental human right.

Rape in several cases and contexts consti-
tutes genocide and crimes against humanity.
Also, in the presence of a relevant purpose and
motive, it constitutes a composition of torture.
This is one of the reasons why it is considered a
Jus Cogens norm.8

Consent Models

Many countries have reformed the rape law,
including several US states, Great Britain, Ger-
many, Spain, Sweden, Denmark, Iceland, and
others. Many academic texts have been written,
and there are many ongoing projects in various
research centers to understand the nature of
consent regarding sex.

There are already many understandings of
consent regarding sexual penetration. Among
them, “attitudinal” and “communication” the-
ories are the most common. The first focuses
on the victim’s perspective and their rights,®
what matters is what they wanted, and what
the abuser thought is irrelevant. And, for the
communication theory, it is important how the
abuser understood the consent of the party.%
The main thing here is that consent is declared
objectively because only after that is sexual
contact allowed. If an aggressor sexually pen-
etrates a passive person because the aim was
to rape her and post factum, it turns out that
the party wanted to have sex with him, this is
not rape according to the “attitudinal” theory.
According to the theory of communication, it
should be punishable because consent regard-
ing sex was not declared objectively.”

84 Eriksson, M. (2010). Defining Rape, Emerging Obligati-
ons for States under International Law? Kallered.

85 Vera Bergelson supports this theory. See Sex and Sen-
sibility. The Meaning of Sexual Consent. In Hornle, T.
(ed). Sexual Assault Law Reform in a Comparative Per-
spective. Oxford University Press, 36.

86 Supporters of this theory are: T. Hornle and S. Green.
See Hornle, T. (ed). Sexual Assault Law Reform in a
Comparative Perspective. Oxford University Press.

87 See Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory. Oxford University Press, 26.
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One of the supporters of the attitudinal the-
ory is the American legal scholar V. Bergelson,
her main criticism of communication theory is
directed at its comprehensiveness, also criticiz-
es paternalism towards women, that women'’s
will to have sex does not trust the state until
they actively and loudly say about it.®® Criticism
is directed at the limitation of personal auton-
omy because passivity is part of it and must be
respected by the state.®

Consent about sex should be the result of
communication. This is the correct approach for
criminal law purposes, because what a person
thinks cannot be known otherwise.

In general, criticism has been accumulated
regarding the consent model, among which it
is worth noting T. Palmer’s remarks, which de-
fines sex as a free negotiation between parties,
and describes the essence of sexual violence
accordingly, is correct.®® The author considers
the “consent” model to be the cause of all the
practical problems that accompany the investi-
gation and conviction of rape, which cannot be
shared. The problem is a sexist culture, and nei-
ther the definition she offers will be a panacea
in such a culture. During and simultaneously
with the introduction of the consent model, we
should not forget that it is necessary to fight
against gender stereotypes and rape myths.

No Means No vs Yes Means Yes

“No” Model

There are two models of formulating con-
sent: “No means No” and “Yes means Yes". Both
models have been criticized. The “no” model
has been mainly criticized for its under-inclu-
siveness. ¥ According to Green, this model looks
like an old rape law because the refusal to

88 Bergelson, V. (2022). Sex and Sensibility. The Meaning
of Sexual Consent. In Hornle, T. (ed). Sexual Assault
Law Reform in a Comparative Perspective. Oxford Uni-
versity Press, 41.

89 Ibid.

90 Plamer, T. (2017). Distinguishing sex from sexual viola-
tion: Consent, Negotiation and Freedom to Negotiate.
In Reed, A. & Bohlander, M., Consent Domestic and
Comparative Perspectives. Routledge.

91 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 80.

have sex - “no” is interpreted with violence.”? It
should also be said that the “no” model, which
demands activity from the victim, is not only a
case of tonic immobility,” which modern sci-
ence indicates to show the non-comprehensive
nature of violence-based rape law,* but also
cannot deal with classic cases of helplessness.”®
The “no model has been criticized for maintain-
ing the old approach, namely placing the bur-
den of proof on the victim to have refused sex.*
The criticism is fair because the “no” model cre-
ates fertile ground for perpetuating the old nar-
rative that silence is consent. The “yes” model
tells the parties that before you initiate sexual
behavior, you must make sure that the partici-
pant also wants it, otherwise, it is violence, and
you will be punished.

“Yes” model

It is considered that the “Yes” model has an
educational function.”” It is a more understand-
able concept for criminal law®® and does not
contain a signal supporting rape, as is the case
with the “no” model.

The “Yes” model has also been criticized on
various counts, including for being over-inclu-

92 Ibid.

93 Green agrees with this opinion. See Green, S. P.
(2020). Criminalizing Sex: A Unified Liberal Theory.
Oxford University Press, 81.

94 See Moller, A., Sondergaard, H. P. & Helstrom, L.
(2017). Tonic Immobility During Sexual Assault: A
Common Reaction Predicting Post-Traumatic Stress
Disorder and Severe Depression. Acta Obstetricia et
Gynecologica Scandinavica; de Heer, B. A. & Jones, L.
C. (2023). ‘Tonic Immobility as a Defensive Trauma Re-
sponse to Rape: Bridging Public Health and Law’. Vio-
lence Against Women.

95 Cf. Green, S. P. (2020). Criminalizing Sex: A Unified Lib-
eral Theory. Oxford University Press, 81.

96 Torenz, R. (2021). The Politics of Affirmative Consent:
Considerations from a Gender and Sexuality Studies
Perspective. German Law Journal, 2(5), 724.

97 Criticism of the “yes” model was also expressed from
the point of view that it does not actually change the
culture because it revives heteronormative concepts
of gender and sexuality. See Torenz, R. (2021). The
Politics of Affirmative Consent: Considerations from
a Gender and Sexuality Studies Perspective. German
Law Journal, 2(5), 719, 721, 725.

98 Valentiner, D-S. (2021). The Human Right to Sexual Au-
tonomy. German Law Journal, 22(5):703-717.
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sive and for rigid guidelines in interpersonal
relationships.

It should be noted that the “Yes” model is
also criticized for supporting the rape myth. In
particular, it strengthens the myth that rape oc-
curs due to improper communication between
the parties, for which the woman is responsi-
ble.”® The criticism is not fair. By changing the
coerced-based rape law to non-consensual, the
message is not that before the law was vague
and people did not understand each other’s
communication, but like the purpose of all new
norms, the purpose of this change is to say
more loudly what was previously silenced in
society and became a social norm, that today
is not tolerated. And it does this with a new for-
mulation of the norm.

The “yes” model is criticized in terms of
establishing one standard of communica-
tion when people’s abilities are different,®® as
well as the absolute obligation of the parties
to actively express their consent to sex when
the participant may want to be passive.”' In re-
sponse to the criticism, it should be said that
the context matters, if people tell each other
what they want with signs that others may not
understand, this is not a violation of the prohi-
bition of rape understood by the “yes” model.”??
The purpose of the law is not to allow sexual ex-
ploitation, where the latter did not take place,

99 Torenz, R. (2021). The Politics of Affirmative Consent:
Considerations from a Gender and Sexuality Studies
Perspective. German Law Journal, 2(5), 721; Lock-
wood Harris, K. (2018). Yes Means Yes and No Means
No, but Both These Mantras Need to Go: Communica-
tion Myths in Consent Education and Anti-Rape Acti-
vism. Journal of Applied Communication Researcher,
vol. 46(2), 159.

100 Lockwood Harris, K. (2018). Yes Means Yes and No
Means No, but Both These Mantras Need to Go: Com-
munication Myths in Consent Education and Anti-Ra-
pe Activism. Journal of Applied Communication Re-
searcher, vol. 46(2), 170.

101  Bergelson, V. (2022). Sex and Sensibility. The Meaning
of Sexual Consent. In Hornle, T. (ed). Sexual Assault
Law Reform in a Comparative Perspective. Oxford Uni-
versity Press.

102  Schulhofer, S. J. (2022). What Does ‘Consent’ Mean?
In Hornle, T. (ed). Sexual Assault Law Reform in a Com-
parative Perspective. Oxford University Press.

the act will not be assessed as rape. Mens rea is
also a protective mechanism against excessive
criminalization.

It is Green’s opinion that the “Yes” model
overcomes gender stereotypes; the established
idea that a woman is passive and the initiator
of sex is always a man is opposed to it. This
model tells sex participants if they want sex,
then they should say about it Green consid-
ers the way to avoid over-inclusivity of rape
law, on the one hand, to formulate actus reus
with many situations' and to define mens rea
by the standard of reasonable person.® When
a person reasonably believes in consent, this
should exclude criminal liability. It should also
be said that there are a thousand forms and
signs of consent regarding sex in a very close
and interpersonal relationship. Therefore, in
such a relationship, if the consent is disputed,
mens rea will be the shield, and the person who
made a mistake in understanding the consent
will not be punished.

Schulhofer™® is a supporter of the commu-
nication theory and the “Yes” model, who, to
overcome the criticism mentioned above that
the “Yes” model leads to excessive criminaliza-
tion of sex, supports the contextual model of
the “Yes” model, which, taking into account the
context, in particular cases excludes liability
for sexual intercourse with a passive partner.?’
Unlike the “no” model, this will apply to nar-
rower cases and the law will be based on a pos-
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103  Green, S. (2022). Presuming Nonconsent to Sex in
Cases of Incapacity and Abuse of Position. In Hornle,
T. (ed). Sexual Assault Law Reform in a Comparative
Perspective. Oxford University Press, 87. Nedelsky
also shares this opinion and agrees with the theory of
communication. See Nedelsky, J. (2012). Law’s Rela-
tions: A Relational Theory of Self, Autonomy, and Law.
Oxford Academic, 224.

104  Green, S. (2022). Presuming Nonconsent to Sex in Ca-
ses of Incapacity and Abuse of Position. In Hornle, T.
(ed). Sexual Assault Law Reform in a Comparative Per-
spective. Oxford University Press, 75.

105  Ibid., 98.

106  Schulhofer, S. J. (2022). What Does ‘Consent’ Mean?
In Hornle, T. (ed). Sexual Assault Law Reform in a Com-
parative Perspective. Oxford University Press, 63.

107  Ibid.
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itive wording of consent.® It should be noted
that the contextual understanding of consent
is also supported by the Istanbul Convention.
From this point of view, the Swedish model is
interesting, explaining consent by communica-
tion - by word or action and in any other form.
In the definition of rape, the word “consent” is
not mentioned at all, and the emphasis is on
the voluntariness of participation in the sexu-
al act, which is the actus reus of rape. Consent
may be expressed verbally or non-verbally and
in any form. Based on the explanatory note of
the law, the researchers emphasize that the
Swedish model is a hybrid® It is a synthesis
of communication and implied consent® In
certain contexts, female passivity is considered
sexual autonomy. For example, according to the
explanatory notes of Swedish law, sexual pen-
etration with a sleeping partner is not rape."
Another supporter of the theory of commu-
nication is T. HOrnle, however, taking into ac-
count the ultima ratio principle of criminal law,
she supports the German “no” model!”? The
difference is that according to the “yes” model,

108 The Canadian model is also based on the theory of
communication. For analysis, see Thorburn, M. (2022).
Sexual Assault Law in Canada In Hornle, T. (ed). Sexual
Assault Law Reform in a Comparative Perspective. Ox-
ford University Press, 100.

See Bladini, Moa & Andersson, W. S. (2020). Swedish
Rape Legislation from use of Force to Voluntariness —
Critical Reflections from an Everyday Life Perspective.
Bergen Journal of Criminal Law and Criminal Justice,
vol. 8(2).

For an analysis of the Swedish model, see Lernestedt,
C. & Kagrell, M. (2022). The Swedish Move Towards
(In)Voluntariness. In Hornle, T. (ed.). Sexual Assault
Law Reform in a Comparative Perspective. Oxford Uni-
versity Press, 174-175. Cf. Hornle, T. (2024). The Chal-
lenges of Designing Sexual Assault Law. Current Legal
Problems, Vol. XX, 9. T. Hornle does not consider the
Swedish approach as a “yes” model. She calls it the
Circumstances model.

For criticism, see Bladini, Moa & Andersson, W. S.
(2020). Swedish Rape Legislation from use of Force to
Voluntariness — Critical Reflections from an Everyday
Life Perspective. Bergen Journal of Criminal Law and
Criminal Justice, vol. 8(2).

See Hornle, T. (2022). The New German Law on Sexual
Assault in Hornle, T. (ed). Sexual Assault Law Reform
in a Comparative Perspective. Oxford University Press,
146.

109

110

111

112

you need active consent from the other person
before starting sex, for the “no” model passivity
is a sign of consent in a situation that does not
suppress the will. If the person does not refuse
despite the opportunity, sexual penetration will
not be considered rape.™ This model is recog-
nized by the criminal law of Germany,™ (as well
as Switzerland™) where the definition of rape is
formulated as initiating sex with a person de-
spite hir clear refusal."® Thus, with this model,
the burden of denial is shifted to the victim. T.
Hornle, in a situation that is not oppressive,
sees no problem in shifting the burden of refus-
al onto the victim in comparison to how much
punishment the other party may face.” | can-
not say that this model is non-comprehensive
and therefore bad, especially since the German
penal Code defines many situations where the
victim is not obliged to refuse, including cases
of helplessness and intimidating circumstanc-
es."® Although, on a symbolic level, it evokes
those old, gender stereotypes that refusal is
a sign of consent, it can also blur the line be-
tween sex and rape in many situations, invoking
the cultural factor Especially if the mens rea

113  Weigend, T. (2022). Consent and Sexual Offenses Ger-
many. In Hoven E. & Weigend, T. (eds). Consent and
Sexual Offenses, Comparative Perspectives. Nomos,
189-90.

The extent to which the refusal was obvious is tested
from the perspective of an objective observer familiar
with the relevant facts. Weigend, T. (2022). Consent
and Sexual Offenses Germany. In Hoven E. & Weigend,
T. (eds). Consent and Sexual Offenses, Comparative
Perspectives. Nomos, 190.

For an analysis of the Swiss “no” model, see Scheid-
egger, N. (2022). Switzerland. In Hoven E. & Weigend,
T. (eds). Consent and Sexual Offenses, Comparative
Perspectives. Nomos, 271.

For an explanation of paragraph 177 of the German
Criminal Code, see Weigend, T. (2022). Consent and
Sexual Offenses Germany. In Hoven E. & Weigend, T.
(eds). Consent and Sexual Offenses, Comparative Per-
spectives,.Nomos.

Hornle, T. (2024). The Challenges of Designing Sexual
Assault Law. Current Legal Problems, Vol. XX.

See Weigend, T. (2022). Consent and Sexual Offenses
Germany. In Hoven E. & Weigend, T. (eds). Consent
and Sexual Offenses, Comparative Perspectives. No-
mos, 185-186.

For a similar idea, see Schulhofer, S. J. (2022). What
Does ‘Consent’ Mean? In Hornle, T. (ed). Sexual As-
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standard is as weak as in the German rape law.
Therefore, the legislation formulated with the
“yes” model is more acceptable.

It should be noted here that the practical
definition of gender crimes showed the ten-
dencies of dishonest use of criminal law. For
example, qualifying the act as provoked murder
instead of evaluating it under a strict article of
femicide;"”° Non-fatal strangulation of a female
partner is considered assault;* Lightly pun-
ishing forced marriage and rape in the name
of “creating a family”, etc.? Therefore, to com-
pletely prevent such interpretations, a strict ap-
proach to the law is desirable, if you want sex,
say about it. And informing the party in advance
that awoman’s body is inviolable until she gives
her consent is fair. A Canadian scholar agrees to
allow implied consent only in very intimate re-
lationships and non-penetrative sexual behav-
iors.” Also, when we talk about the permission
given for sex, we don’t mean only a verbalized
“yes”. “Yes” can be expressed by different signs,
when these signs are familiar to the partners,
no problem arises. When people are strangers
to each other, more effort is needed to ensure
agreement.

3. IN SEARCH OF A BETTER

sault Law Reform in a Comparative Perspective. Ox-
ford University Press, 65-66. Also see Bladini, Moa
& Andersson, W. S. (2020). Swedish Rape Legislation
from use of Force to Voluntariness — Critical Reflecti-
ons from an Everyday Life Perspective. Bergen Journal
of Criminal Law and Criminal Justice, vol. 8(2), 122.

120  For a critical analysis of Georgian judicial practice, see
Gegelia, T. (2021). Murder Provoked by Adultery. Cau-
casus University Periodical Edition, Collection of Artic-
les, vol. 1.

121 For a critical analysis of judicial practice on the exam-
ple of Georgian and other jurisdictions, see Gegelia, T.
(2022). Non-Fatal Strangulation in the Context of Fa-
mily Violence. Caucasus University Periodical Edition,
Collection of Articles, vol. 2.

122 Also see Gegelia, T. (2022). Criminalization of Defensi-
ve Violence in Response to Intimate Partner’s Aggres-
sion. Bad Law or Vicious Criminal Practice? Journal
Law and World, N24, Issue 8.

123 Thorburn, M. (2022). Sexual Assault Law in Canada In
Hornle, T. (ed). Sexual Assault Law Reform in a Compa-
rative Perspective. Oxford University Press, 100-101.

MODEL OF MENS REA

Under the reformed rape laws, two main ap-
proaches to mens rea have been established.
Both models are essentially the same,* be-
cause communication regarding sex and per-
ception of circumstances are evaluated from
the perspective of a reasonable person. Cana-
da, some jurisdictions of the US, and England/
Wales may belong to the first group, and Swe-
den to the second group.® In assessing the ef-
forts made by the accused to ensure the risk,
whether the partner consented to the sexual
intercourse with him or not is tested, and how
reasonable the mistake was, taking into account
the circumstances in which it occurred. In the
first approach, there is only one rape law and
a mistake made concerning consent is evaluat-
ed under one offense. And in the case of the
second approach, rape committed with intent is
punished by a separate article, and its commis-
sion by negligence is a separate article. In the
latter case, the punishment is light'?®

The approach implies that a person can
initiate sexual activity only if he is sure of the
consent of the other party. The judge/jury will
look at what the defendant did to make sure
the sex partner permitted him to have sex. It
is not enough for the defendant to claim that
he made an “honest mistake” or “thought that
she agreed”, nor will his interpretations of the
events become a sufficient basis for excluding
responsibility!” Mistakes and reasonable ef-

124  See Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory. Oxford University Press, 97; Also see
Herring, J. (2020). Criminal Law: Text, Cases, and Ma-
terials, Oxford University Press, 505-509.

125  For an analysis of the Swedish model, see Lernestedt,
C. & Kagrell, M. (2022). The Swedish Move Towards
(In)Voluntariness in Hornle, T. (ed). Sexual Assault Law
Reform in a Comparative Perspective. Oxford Univer-
sity Press.

126  E.g. see Wegerstad, L. (2022) Negligent Rape Law. In
Hoven E. & Weigend, T. (eds). Consent and Sexual Of-
fenses, Comparative Perspectives, Nomos, 125-126.

127  For an analysis of the Canadian model, see Thorburn,
M. (2022). Sexual Assault Law in Canada In Hornle,
T. (ed). Sexual Assault Law Reform in a Comparative
Perspective. Oxford University Press, 103-105; Also
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forts made to ensure the consent of the party
are evaluated by what steps the accused took
for this, and what kind of communication he had
with the victim. According to Canadian rape law,
as indicated by the scholars, it is not enough to
prove that “honest mistake” or “I thought that
her “no” actually meant “yes” and other similar
voluntary manifestation of blindness, the pur-
pose of which is to avoid responsibility.?® As V.
Munro rightly notes, the high degree of mens
rea of rape creates an opportunity to use the
patriarchal cultural factor!® That is why the
law should not allow a person to justify himself
with simple words because of the mistake he
made®® A person will be punished if there is
no evidence in the case that the party actively
and voluntarily participated in sex" It should
be noted that the German model sets the min-
imum threshold of mens rea about consent to
indirect intention, whose volitional element
differs from the Anglo-American recklessness.?
The German court’s definition of indirect inten-
tion is very similar to the approach of England
and Wales before 2003 when even a silly, un-
believable but “honest mistake” was enough to
exclude mens rea concerning consent. It should
be noted that the reform did not touch the sub-
jective element of sexual violence in Germany.
German scholar T. Hornle is in favor of mens rea
reform with sexual violence according to the
Swedish model.** Hornle explained this by say-
ing that the test of evaluating factual mistakes
and recklessness from the perspective of a rea-

see Nedelsky, J. (2012). Law's Relations: A Relational
Theory of Self, Autonomy, and Law, Oxford Academic,

219-221.

128  Ibid. 103.

129  Munro, V. (2014). Sexual Autonomy. In Dubber, M. D.
& Hornle, T. (eds). The Oxford Handbook of Criminal
Law. Oxford University Press, 752.

130  Ibid., 752.

131  Ibid., 752. Also see Thorburn, M. (2022). Sexual As-
sault Law in Canada In Hornle, T. (ed). Sexual Assault
Law Reform in a Comparative Perspective. Oxford Uni-
versity Press, 103.

132 See Hornle, T. (2022). The New German Law on Sexual

Assault in Hornle, T. (ed). Sexual Assault Law Reform
in a Comparative Perspective. Oxford University Press,
149.

133 Ibid.

sonable person is generally not an established
institution in German criminal law.™

Several researchers pointed out the practi-
cal problems of the second approach. Most of
the cases are classified as negligent rape, and
the perpetrators are given light sentences.* It
has become even more manipulative to distin-
guish between cases of intent and negligence.*
That is why the first model deserves support.
The difficulty of communicating about sex is
surmountable. If you are not sure about the
consent of the other party, you should not initi-
ate sex. If a person takes a risk, then responsi-
bility is also fair.

The case of R v Ewanchuk™ is interesting
which the Supreme Court of Canada decided in
1999 and found the accused guilty. With this de-
cision, the court followed the theory of commu-
nication of consent and took into account the
test of “reasonable steps” to evaluate mens rea
of sexual violence.*

The victim, 17 years old, went to the accused
for an interview. The accused offered to enter
the trailer to show the woodworks (he relat-
ed himself as a businessman in wood-working
business). The victim left the door open, but
the accused closed it, making the girl think he
blocked the exit. The victim was terrified. The
man started touching her, each subsequent
touch was more intimate and with more inten-
sity. The victim told him to stop several times.
Then the man would stop, the girl wouldn't
make a sound at that time, and the man would
continue the sexual touch.

The court did not interpret the girl's shorts
and passivity in moments as her consent to
sexual touch (The defense strategy is to use the
rape myth to defend the accused, that the wom-

134 Ibid.

135  Wegerstad, L. (2022). Negligent Rape Law. In Hoven
E. & Weigend, T. (eds). Consent and Sexual Offenses,
Comparative Perspectives. Nomos, 125-126.

136  Ibid.

137  R.v. Ewanchuk (1999) 1 SCR 330 The case is cited and
analyzed in the article: Thorburn, M. (2022). Sexual
Assault Law in Canada In Hornle, T. (ed). Sexual As-
sault Law Reform in a Comparative Perspective. Ox-
ford University Press.

138  Ibid., 104.
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an dressed provocatively and she invited rape -
asking for it) . It is beyond all reasonableness
for the accused to expect that the girl liked and
wanted his touch. The Supreme Court has criti-
cized the definition of consent with similar gen-
der prejudices. In the given situation, the girl re-
fused to be touched several times, and she was
scared and had no control over the situation.
The abuser should not initiate sexual contact
without consent. A woman’s “no” means “no”,
translating it into consent is the stubbornness
of the abuser and nothing else.

CONCLUDING REMARKS

The article has shown that the composition
of rape provided by Georgian criminal law is
based on patriarchal-moralistic ideology, this is
especially well seen during judicial interpreta-
tions of the norm, how voluntary participation
in sex is defined. It is also clear that the legal
design to protect an individual’s sexual autono-
my is practically still evaluated through the lens
of morality. Women subjected to violence are
looked at by the agents of justice with a mag-
nifying glass, they are required to remain in the
construction of the “ideal victim”, otherwise the
system leaves them behind.

The paper supports the liberal understand-
ing of sexual autonomy and related concepts,

which, on the one hand, requires a strict ap-
proach to punish all those actions that are per-
formed in disregard of the true will of another
person and, on the other hand, to limit pun-
ishment where there is free consent to sex, to
protect the individual's positive right to sexu-
al autonomy.

In the paper, based on my observation and
also on many other Georgian and foreign stud-
ies, it is clear that there is a need to change
the coerced-based rape law to non-consent
rape law.

Among the consent models, the paper
has shared consent understood through com-
munication as the “yes means yes” model. This
model will most likely create a basis for cultur-
al myths not to be used as a shield to protect
the perpetrators. The same argument supports
the mens rea standard of rape, which considers
only a reasonable mistake of fact to exclude li-
ability, which is determined by observing what
reasonable steps the accused took to convince
the other person’s consent.
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@™0E bggbmdMn3z0 M30LIBWYONLY O byn-
dgnbgommonb 606s0mdmyg dndommym by,
©@o60d0mb dmo3o3L, bLAHsdommab 3mb396-
300L gogmgbom, bobogmmomogzn MyamMMmTY
3960(39®.2017 6enab dsnbob 33momydgd0m,
39935(h09M900b  ©BNboEns 3obIMIMI©
BgodhmomyMmo gobs, 306MbIYdgmads sIM-
nomm dmMomabihymo Hgmdnbydn s Lygdbab
»HM030YM" s ,0MsHMIoENIM” Bm-
M39000 ©0xgMobnMmgds. sbomo ©gxRNbo-
300L dobgznm, bagbyomymo sgho MMA go-
330(h0My0o d9x30bEL, 0L dENMYOMOE
bbgob bbgymdn dgmbgzomo bobonomnb 36
0ymb, bmem dgmbg30 bbgymab Mo bobognom
o My gmMmInmoE of ybs dmbgl, gb o
d933m0b  goy3odnmadoolb 333M0xi30353000.
0y93e, gMoo dgbyznm ImMomMndINLZSO
3903300IBWIOYMO s 3JI6EIMYMs© bgn-
HMdmMYM0 gx0b0ENS F9M 8o06E3 0Mg3magL
9mMmamndALLE o 39bamym L3gEnGNyMmM-
00LO3. 39MdmE, MedEYbool ©IxNBNEN-
o0dn bodgobdos bbzob Lbgymdo dgmbgyzady,
ynmomgonb domdos oMmAgbomo goydothn-
36M7900L obgmo d90mbzg3s, MMEILLE EBS-
Momgdymnb bbgymob godmygbgdnom bogds
dmdomoab bLbgymdo dgmbgzs. 3Magdhnly-
o, bmMTInb @mmIsyMmo gobdom@gdonb
3o0m, sbgmo d90mb3z93900 ZoyndsthnyMgds
oM R3LEY0L.?

dmogz0Mn 3MmMOmMdy, MyE goyndahnmgodnb
Jomomym dmgmb 8930, dobo domomodnb,
dogmomonb ddoMmoms s 3abgmonb 30b6Mmm
d90mbzg3900m dgambodmgMmas. 3339 IMo-
30mn Bgmos ©ogLbadymgdgmo 80H9B900m
x}9MbEgds Mgaammadnb LognmMmgds, MMI ob
006bdMO0L 0MMLYOMONM dMENBNENMEL,
Momo LggLysYMo o3hMbmMBnnb bygmaAyman
9900 Jd9nds ImnE30L, dnybgozom 0dnbLY,

12 58 3yoboo Jomorymao Lobsdshorenm 3Mmad@nzols
3M0@n3nmo sbosgmoBolonzol ab. g356mbody, o.
0 35 sMony, 0. (2020). (Mg.), bygbmdMmazn mse30-
bnxmgydabs s bgmdgnbmgdmmodal Hobssmdgs
0085MPM0 8633300l 3m3gbEsMa, Loxsma,
74-75. 835¢0. x0035M0sb0, 0. (2022). bobbenol Lods-
Mmool 3ghdm bafomo. sbsdsymo ssdnsbol
§0bsomBcga, 0nMmabGgoal Lodysmm, 222.
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Mmd JoMmoym d30gdnygm bogzmMEgdo LW
9900 60360 o bhodno N6gMYds 33MOEMYd9-
00b dbsmEsboggmo, nbg3g MmamMmE od30-
o0 0MabodMazmmoOm MMaabndsENgo0LY ©
3399060LMH700L OO domobbdggzs - godo-
ML LabgMdbogzm MoxmMmIy.”

obog doMmoomons, MMI Foyndsahnymgdob
bgfmbgdo - domomods, domomonb d3do-
Mo o Y36gMdaE MM QaMmome dgndmgody
396000MHgdmaL, 3000M9 Bom0 v33900607-
™0 3939009, 800my39hHab MMD o3 Mm3ombo-
DMOLOM 0EFN00L JBMYdMS H3MM3PM0
bobsBsMmmm  (999gmad3n  LHMILOYMENL
LoLadsmomm) bhsbsmbo sMbIOdMOL,” my-
939 390030, MMA Jommymoa bobbeab bodo-
Mmool 3Maghnz3s 33ag dmMmamobhmo ©o
3ahMmosmdgomymn 39ML3gJHn30b PynMg-
0L o 3133L70L LYdLYOMYM doaEMOSL o
9Lss 3MmMaMabNL dmagama dgdoxgmbgdgao.
Jomab 65000 M3 B30LMZ0L oEagbomn
00608smymo LHLbsMbN domnsb T3o03M0y,
00806 MmEo 606000m39aMoOnL Eabadmazo
3930mod0m Bogmgdn Bgbmemab godmynbg-
000 LOgdaMnbo. FmMmamabBhYM-3ohMnoMmdo-
omymo bobbeob bLodoMmoab sdMbagamNY
M3 00303600L LYJLYsWYMo Mo30LxBEMHONL
3339, 9Md39 ,3hnmbabo Jomab® 3othnznb
©obOEVZ ™M13390660Myma d0Mdmab -
©3960. domomosgadmzmoamm Jomgob nbyg-
39 ™3300 sdMBI7096 — MmamM 0gdEgmEs b

13 2017 Hamolb o dgdegmdn  3ghomeol  LB3S
33mMog0300bL dglbobgd sbsgmabobozal nb. Gege-
lia, T. (2021). The Rape Paradigm: Violent Stranger VS
Warrior Victim, Law and World, Vol. 7 (3), 73-97.

14 39135®09My00L 870850876mMmdNl BosMoIm gsob-
GoM@g00l BgbgbEns d30Mmae gohbs msbsdy-
mm3g Jomopm oyhooym modgmos@nmado.
0b. 8333am0s, 0. (2020). Ll3-ob 137-7 dybanols 3mdg-
B6&sMma §ngbdn: xnd3oMnsbo, 0. (M]c.), bgbmomaszn
©3065d519Mg00, 0nmMobBgool Lodysthm; sbg3y 0b.
©09356mbndg, 0. s 3s@sMmony, 0. (2020). (Myc.),
LJagbmdMN30 Mv30LYBMIdNLY S Byendggybmngod-
om0l Hobossmdcgg Godshoymo sbsdsymydal
3m336@&sMn, boxggsmo.

15 ob. C.R. v. The United Kingdom, (Application No.
48/1994/495/577), ECtHR, Judgment of 27 October,
1995, para. 34. para 41 and 42. Lsjdalb Sbosgmo-
Bobo3ol ob. Eriksson, M. (2010). Defining Rape,
Emerging Obligations for States under International
Law? Kallered, 365, 95-98.

393930(h07M9000®Y, 3oy3odHnyMmgonob wMmmbL
©o 0oL d90093.° LEMMy sdohmdos, MMAI
393930(hH07M900L 0EIIMYMO  BIMIMYdY-
0 8330000 Jomns 86 Jomo, MmIgmoi3 ©o-
bobohMs ,30hn30L" AbEeZs® dMmdomo-
©9LMSb MMmsdMdmmadn. gL yLodsMEME
9393M0 bhobombho dMJdggdL 053330 -
BoMomMydymMadnb d0dsMmmsE, MoBHYE IMa300-
69000 046900 bagdomo 3mbzMgbyea bagdob
©odmB3g00m S 3bsMdom.

0L, my Mmamm gobLodM3zMozL bygdbysmy-
M0 domamOnL LdM3MYOL dodMnoMmJomy-
M0 0gMmMMans s30bmznb 3obmbob Lobhg-
99m0  obomndoo  LonbhgMmgbm. 39MImMQ,
3906mb3gdmab 69060L gobogndo 3603369-
mm30600 LL3-0L 1432 Igbeno, MMIMMOL 30M-
39mn bsboamo HMyxz3030630L dbbzgM3mab
dmabobymydnm bLoMggomMmMOnbmznb nm3ze-
@mobB0byxoL Labzgmab Laboo LadnEL6 by,
Body 0030L73™Mg00L dM339m3L. 8 0g3-
mobbdgds MmgmMmE bMmYmbmm3zabo, obj
dMabMYMbeM3060 EBIMIEMYdyMON. (Hfg-
330306300 ALb3zgM3ML Mo30LYRsW0 sMmAg-
3060 BoMmmBgyamo og3b, LEMMy® sdodhmdos
009330306300 AbbzgM3ma“. MmMEoLLE do-
90060 goodMmydymo v93L, MmMA LJgbmomongo
0dhob dgmmg dmbobomgb bgdLdy MbbIMOSL
0dymygodnb godm gsbgdb (9.0. dobo M36bIM-
05 3Mys 63830MN) s 30YbgEs3s@ 830Dy,
00 3gL o063 0943L sanmon, gb goydodny-
M9000.7 88 s 3093 bb3s bMMTgdnL bobhg-
09M0 gobdombgde Eboymaxb, MmMI Jobm-
60gommods dbomMb yggMmbL gondshonmgdob
306Mm LodM3MOL. Fob dbmmmE GndOZYMO
domomonm Aagboma gogdodmnymgds dno-
AB0o LogdoMabo LoMmomBYmMoE ndobm3zal,
Mmd goy3ohnymgdsm goymmaab. LMym-
Bamz060L d90mbzg30d0 babggmo 993b0L6
M35 6ModY 390000 M030LRMYONL vM339-

16 8982m0s, . (2024). LgdbnsaMyMo domMoEMOSFS-
dm3momo Joemo o 30L& g3M0 NbsdsMonmmody,
La3MBLENBYEOM Ladshomal FyMbsena N1. dogng
398mJ33yby00.

17 0Lgo3bo  Jdgmrslgdobozol ob. Lernestedt, C. &
Kagrell, M. (2022). The Swedish Move Towards (In)
Voluntariness in Hornle, T. (ed.), Sexual Assault
Law Reform in a Comparative Perspective, Oxford
University Press, 180.
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bL3-0L 139-g TPbanab 3Maghngnmn gobdo-
MHgooE 935L IMBIMOL. d@eT036Msb, dnbo
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0oL MmamMmE d3zgmo omghMmobomymon, oby
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doMmomb gobdoMmbgds 0d@ogzamns, MmMA
bmMm3s IMoEa3Lb oMo bmemme odygmgdsb,
0Myd90 T9doMmob MyomadgosbaE o6y my3n
d9006907™M0 EBMIMYOYMO 83Yy390s dm-
domonb 33940Mab o Fobmab bggdbn 946900.18

bonbdagMmabme gMmon Jdgdmbzgznb  go-
Bbom3ze, 0 MmgmM gondzmozgds dsb JoM-
0gmo bobbenob bodaMmmomon. gb dg0mb3zg39
L0bsd30Mgdn AMb,” MYIEs FoMmmmIbL-
s9mg00b LOLHYFs0Y 39M Boombos adL-
Momgdymn Jomab d0doMmo ggbogMmymao
3MyMB096900bs o  oydsthnymgdob do-
09000 godm.

33m9300 01060b3o, 060 19 oL nym. dob
3v0mgmgnds, My MMLSE smdmohnbs, MmA
0330060 MMAgMMoboil 00bob nymx ., 30
Baob 90803030, 3oL gmanbdn 0630 o dob
AJaghHo. 060L 03 3o3Mob Mdndg MMISbH0-
Jmo gmhoogmomos o63ymdo o6 Bombym-
do oM 3gmb0no. 03 MddgLb 3030 ddnbsmy vbsL
339M©00 o635 o 999093 v60L Lbyyado,
dobmob Mondy 3maPbozonnb gomaydy, LY9-
bmOMNZo dgombBno. 8600 833M™930M™M6 Lo-
30M0bsb gonbbybo, MMI godmmzndgdab dg-
0093, 903bgo39© 030by, MMA yzgmoxgmo
dogmnob LEMoGe dMbE, sbbM3zL, My Mo

18 0b. 139-3 bl 3m3g6Bsmgdn Hogbdo: 0g3sbm-
bodg, 01. o 3s@oMony, 0. (2020). (MYc.), Lgbmo-
M030 M30LYBMgo0Ly s bymdggnbemgdemdal
§0bosomBcgg Bndsmomo sbsdonmaydal 3mag-
BE&oMmn, Luxzsmn; dgsc. xnd3oMmnsba, 0. (2022). Lob-
banol Ladsmorenols 3gmdm Bofomon. sbsdsymo
5005805606 §0bssmdga, 0Mmali@gdnl Ladystm.

19 ab Logdy Gmy3zsbomons Gocncgdyem bsdmaddo:
Gavey, N. (2019). JUST SEX? The Cultural Scaffolding
of Rape, Routledge, 167.

00MTd goygm3zs ma3dn BadngMmo, MMELLE
d0b 339Monm Abmmoomg Bodolda3n smdm-
ohnbs - gb noym dndo 0dnbs, MM My30 0gn
39939390 9993©090ME, 80053030 3063 o-
0g9Mo 3L o ,30M3LL EVTMMYOES”. dLY
obbbo 8608 LogymoMmo YamJdgmodo.

oMob 0y oMy b goy3dodnyMmgos? sMmab. Jo-
omob 6900mm3znb gomMmgdg dnb bbyydn LYJ-
LyoyMmo boboomob dgmbgze dmbs. 9600,
©odxMYmMads nd gngMmgdom, MMA ,70M9bLL
©300MmM90babY, oMomme  ydmdmom-
00 ,,0935m006s" 30 Benob 3ognb Imemenbo
Jomo m36bdmonb gbobgod, Mowaseb nb Eydn-
oo dgbzo dob Bodmbygdob, gmbogzmymaon
oMo, Jomb LYgLRY Mebbdmds oM doyEno.
Aodnbgoymon Jommab Lbaymdg LYJLysyMo
939300 6odmbygds MMI Jomobmznb Lodnd
909090600 00093909, domydgthab MmEs nbo-
60 bobendo domBHmbo ny3696, IMyEMmEbgmo
396 0gbgoms dmdomonbm3znb.

9L bogdg Jommymmo bobbenab badsMmo b
90bg3000 BoydohnyMmgde oM dgxRsLEY-
0m@y, 080hmd MmMI dmdomaEab Jommymao
LHIbIMHN0 OEE)bnMn BNBN3YMO domo-
oMoy dM 3odmyygbgodns, sM3 ©adydmadny,
oM@ 396gmodalb 3mabognm d70mbzg30LmMSb
339930 Log89.2° A3dNbygO M TEgmIoMgmosdn
Mmd dmadboamoym 3969MHMo30g, 9L Jgadab
393930(M0Mg0s d9x30LYONLMZNL LogdoMmo-
bo 09690MmEy, ogMad obsob 39690MMEN®Y
390m9m3ndy, 38n0hM3 JoMmmymo 3odMmooMmo-
omymo bL-000 Tob ROBOIYMI Y6 HoMdm-
™y ,,33¢H0mLH5ONL" LBEVZ.

006b3MO0L 3MMLYOMON FobLIdMZMY-
0 goyn3ahnmgds yzgms Bgdmm Asdmm-
gmom  d90mb3g3sb ImoEoe3Lb, Mog Lodo-
Momoobno.  Lb3zo  oEed0sbob bbgymdo
L99LIOMYM0 3969HMOENS FgMMY dE3TNB0NL
0bM0sb Mmo30byRIMN MebbAMdbL gomgdy -
39o939(hnyMmgdos. bbgymdg x30B033M0 B0sbab
0MLYOMOL 330LMZ0L 3Mds bagnmm.

20 3o935@09Mydal bymbgdol 30(Mm 0bGgm3myde-
300b 3M0B03nmo sbsgmaBobomzal ob. ggagmons, o.
(2020). LUL3-0b 137-5 FYbemal 3mB37bBsMma Hogbdan:
X0835M0060, 0. (M7.), bJgbmdMn3z0 ESBSTsYMgdN,
09Mob@dal Lodysthm.
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bJgbmodmogzn  doomOnb  gMmm-gMm0
yzgmodg Ramom goggds x399n0babdMmo go-
39000, ,30Momdn” 0g3ymobbdgds Jigzob
domomos d0Abg30L odomn Bmzamo.
L94LYOYM dogmomods dnnhbgzs 69500L-
d0gMao sMabobyMmzgmo bLggLo, MmIgmog 6g-
00b3ngMmo Loabob Bgbmmom Imbs, Jom dm-
Mmob dmnsdMmyds 3Mmbhahysns (bmznsamymMo
100363LBmMmMoOnm  godmbB3gyma  ByBmany);
b9gdbo EsBMMYONL BydoMmom (9dmEnyMo BY-
Bmans),? gfmo bodhyzoom, Lggbo, MMAgmMOS
dgmmyg dbomob 96myB0sdT0bL goMmgdy bogde.
L94LIOIMo 9gb3MYadH oL BydnbobHYMo
393900 3bgE39mmMosdn nmgob ggbgMymn
©o bmgosmymo YMsbobbEmMmmoob Dmao
3MbMHagdbL, LAHIHNLAHN3gOL  oLOJTndNLY
©o Jmabsbbmmm 360BMexMYd0L MoMOSdY,
ob939, bmEosmym I3MBLAMYJHIOL o o.0.7
LEMMgE sdohMaBoE, dommznb 3MmbH0¢ Y-
300 99L3mMyahaEnoL BMMIsY, MOEaeb Tno-
ABoom, MmM3 dobm3znL VdobsbNomMydgMN-
d'gomob bogbow omMddo.Z sbgmn dnamdnm,
L94LYOYMO doMaEMONLESD oEymn bLo-
390199 Jomgonb, Mmammz 533800, MoMLYOY
©o 01060L6MMMO.% 38039 dogmdnm, 6o
03Mdomgomegb 3mMmbmgMoxnsg, Mmam-

21 0g0c0. Feinberg, J. (1986). Harm to Self. The Moral
Limits of Criminal Law, Oxford University Press, 209;
sbg3g Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory, Oxford University Press, 31. Hornle,
T. (2022). The New German Law on Sexual Assault
in Tatjana Hornle(ed), Sexual Assault Law Reform in
a Comparative Perspective, Oxford University Press,
157-158.

22 3Mm0B030bo30b ab. Hornle, T. (2024). The Challenges
of Designing Sexual Assault Law, Current Legal Prob-
lems, Vol. XX, 22-23.

23 ob. Mackinnon, C. A. (2019). Butterfly Politics
Changing the World for Women, Harvard University
Press. ob939 0b. Herman, J. (2023). Truth and Repair:
How Trauma Survivors Envision Justice, Basic Books;
Kelly, L. (1998). Surviving Sexual Violence, polity press;
LadnMmob3nmm sBMmalbonzal ab. Nussbaum, M. (1995).
Objectification, Philosophy & Public Affairs, Vol. 24(4),
249-29; sbg37 nb. Gegelia, T. (2022). Georgian Regime
of Regulation of Prostitution and its Watchdogs, Jour-
nal of Constitutional Law — Vol. 2, 45-59.

24 ob. Mackinnon, C. A. (2019). Butterfly Politics
Changing the World for Women, Harvard University
Press, 2019

M3 Jomdg domomonlb ,b6mMmIsemndydnb
0bLHMYIgbH0“ o, obY3g, BDSM, MmIgmos
dohMmosmgomymo BgbMmogob ,Mm3sb@H0BY-
000“% 380LmMb, Bgdmm omMbndbymn Bmge-
©0 3Mmbhadbhob gomzomabBnbgdnm, nbnbo
Asdmmgmoen LYJLYOMYMm domMaEMOSLMSO
©o393d0Mg000 of 9bmMONsb Jomab mo-
BbaMdLL, Joemb oM 300ABH396 03dHMbMAnyMa
3vs6y39hnmgdnb dn0dmgds. 89dnbndINL
9L Moogamymn doamads 3athgmbomabhy-
M0o o 030 Jomb 0039300 BoMmIMoAgbL,
MmIgmbog LobgMABoazymbLasb L3gEnIMY-
M0 o33 LInMEY0s.2% basagbo d3oEMmo 3o-
Hh9mMmbogmnd3dn doymadgmons 3gMLbmbsgyMo
03hmbmadnab moadgMmomymn goggdnbmzanb,
MmIgmbo3 J399mm gobgnbomog.
060300L 33¢hMO6MIANab mMa gozmEgmy-
00 3oggoo oMbgdmob, gbgbons: 03hmMbman-
0b modgMmamyMn 3oggods — 06n3znIYsMMn
03hmbmany; o yMmogmomonmo s3hmbm-
d0s (Relational autonomy). bEmMg gb P3o-
b6oL3bgmn dogmadss 3M3xmaMmymo Bgamm
0mbndbymo 9.6. Mowongomo 1930b60LHYONL
bh994LbHaddn. PMhmogmomonmn d3hHmbman-
nb dbsmsdggmos dMmahebymo dg3bngMmo 3.
39M06303.7 dnbo dh30Ego0m, 33¢hMbM3NNL
m0ogMmamyMmo 3goggds 8bg3gmmosdn oM
0090L 030L, MMT dEsdnsb0 bmEnomymo oMm-
Lgods @s LEMMYE LOBMBoMYdNL Fogzmg-
boom 0oL gowoby3zghnmydgdLb. LEMMy
030hmM3sE 3300300MAL 93¢hMbmMTnnb gobogg-

25 ob. Bow H. & Herring, J. (2023) ‘Rough Sex’ and the
Criminal Law, Emerland Publishing. gmodgfMmsmymo
07bgnamyoabonzals ob. Kramer Bussel, R. (2019).
Beyond Yes or No: consent as sexual process in Fried-
man, J. & Valenti, J. (eds.) Yes Means Yes, Visions of
Female Sexual Power and a World without Rape, Seal
Press, 43-53. 08537 §0abdn ob. Fowles, S. M. The Fan-
tasy of Acceptable “Non-Consent”:Why the Female
Sexual Submissive Scares Us (and Why She Shouldn’t),
117-125.

26 3MmoBngznbo3zal ob. Paglia, C. (2018). Free Women,
Free Men: Sex, Gender, Feminism. Pantheon, 85-91.
Jenkins, S. (2009). Exploitation: The Role of Law in
Regulating Prostitution. In Sclater, S. D. (ed.), Regula-
ting Autonomy: Sex, Reproduction and Family, Oxford
Legal Studies.

27 ob. Herring, J. (2009). Relational Autonomy and Rape.
In Sclater, S. D. (ed.), Regulating Autonomy: Sex, Re-
production and Family, Oxford Legal Studies.
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28 0939. 53.

29 Nedelsky, J. (2012). Law's Relations: A Relational
Theory of Self, Autonomy, and Law, Oxford Academic,
19-21.

30 Herring, J. (2009). Relational Autonomy and Rape. In
Sclater, S. D. (ed.), Regulating Autonomy: Sex, Repro-
duction and Family, Oxford Legal Studies, 54

31 0939- 58

32 353. ab. Feinberg, J. (1986). Harm to Self. The
Moral Limits of Criminal Law, Oxford University
Press; ombLobndbo3z0s, Mmd odymgdol dgbobgd
Bo0bdgMaalL 3mbEaxE0sL x13700060LEJ003
00m§37036 odymgdomn  JmfHobgdol Rshorm
839680MmB700LsL. ab. Anitha, S. & Gill, A. (2009).
Coercion, Consent and the Forced Marriage Debate
in the UK. Feminist Legal Studies, 17, 165-184 sb33g
ob. T. Hornle and S. Green in the book: Hornle, T.
(ed.). Sexual Assault Law Reform in a Comparative
Perspective, Oxford University Press. s1339 838309,
0. (2020). ULUL3-ob 137-3 Bnbmol 3JM37xbBsMma
§0gbdn: x0035Mm0sbn, ©o. (Myc.), ULJagbmdMma3zn
86535900, 0yMmabGgool Lodysm; sbg3g, ob.
137-9 8ybamal 3m836@sMma x0d3sMmnsba, 0. (2022).
Lobbeab Ladshomab 3ghdm Bsfomon. sbsdsnmo
55805606 §obosmdga, nnMmabBgodol badysmm.

00090001 3obdom®H0396, M3 dom30L Lo3de-
MobL0Y 3oE9dmM0 MabbdmMoNL bgdoymBmMMm-
0000m0O0bL godmboamozbo,? ombndbyma Los-
domabo sMds MndgMmamyMmo dnamanbm3znb,
bobbeab LodsMmmob F0®B6gONELD Fodm-
donboMmg, ob 0omMOBLOL EVE3SL BENMMOL
o, 933bmobogzg, 3mdadnymo LYJLYoEyMmO
03hmMbmadnnb @sE30L 3069006 godmdo-
Bofy, bogmmbomgb 0hgbL.3* 39Mnbgn od0-
HmM3o3 MmdbbdmodabL ,dmogm* gmmasb 3ggmb
9boMmL, MG 3xobLbAMOL M3BbIMONL Fomn-
©@IMmOo0nbm30L yzgmo gamgdg B9bmemabgob
0330077 OSL.> M3BLIMONL s byjLbysmy-
M0 33HMbmM3nnb MmodgMmamymo gognds bBm-
M9 0dohma oM AMLEMbm yMmogmamodnmo
03Mhmbmadnolb dmabMygdoL, Mm3 ob mabbdm-
00b 67900yMmBMMON0IMOSL oLy B303MOE oM
300630MHo30.% vdohmdog, 093M0 dgdmbza3y,
Mol mMndgMmamobm3znb od3909ma bgqbLony,
30 009M0©IM300909™M900mM 393900
03hmMmbmdnab dmadbMmybomzal, LygLysyMo
dogmomovy. 8d0b dogomomons 3Mmbhohy-
3003.¥ 00939, YLOFIMOMM dMIWMEIOSS -
09Mom9o0b dndoMmm, MM3 momngmb obobo
3960aMym LHIMIMHN39OLS s 3oY3shY-
M900LMSb EV3e3d0Myd ™ 0oL dby39g-

33 Herring, J. (2009). Relational Autonomy and Rape. In
Sclater, S. D. (ed.), Regulating Autonomy: Sex, Repro-
duction and Family, Oxford Legal Studies., 62

34 ab. Jenkins, S. (2009). Exploitation: The Role of Law
in Regulating Prostitution. In Shelley Day Sclater (ed.),
Regulating autonomy: sex, reproduction and family,
25-27.

35 Herring, J. (2009). Relational Autonomy and
Rape. In Sclater, S. D. (ed.), Regulating Autonomy:
Sex, Reproduction and Family, Oxford Legal Stu-
dies, 62. Jomoby o dsds3530L6 NMongmomdal
0Mo35mMmBMm3b700L Naymydymmymazs s dobn
30§Mm 39ML3gJ& 030056 A336700L 3MoB0lz0bo30l
ab. Nussbaum, M. (1995). Objectification, Philosophy
& Public Affairs, Vol. 24(4), 278.

36 m0OgMomaBaal 3Mmo@onznbozol Mmd ob bBmas
3mb@3JLEBL oM omgdlL dbgy3zgEmodsdn ab. Munro,
V. (2014). Sexual Autonomy. In Dubber, M. D. &
Hornle, T. (eds). The Oxford Handbook of Criminal
Law, Oxford University Press.

37 moogMmoemymo 39ML3JJB030L30L ab. Jenkins, S.
(2009). Exploitation: The Role of Law in Regulating
Prostitution. In Shelley Day Sclater (ed.), Regulating
autonomy: sex, reproduction and family, 25. dyoM.
Mackinnon, C. A. (2019). Butterfly Politics Changing
the World for Women, Harvard University Press.
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M0osd0 oM 0n096.%8 3gmByMymo gogbhmmMo
©o bmgonsmymo sbBazmymmos gogzmgbab
obbb 00300697 BMBoLE, gL d3NEYo-
My MNOYMIMNBIMD 3Mos 030d0.*

CP06IMICNIM0 38069

Mmo@ dggbgds 39MLMbsyMo  d3hHMbM-
d00b madgMmamyMm 3oggdsb, ob nbwnznL,
MmammE Mognmbomym sMmLYoSL 0by 1yy-
M90L, dob 800bEMOL Logymamn 3bmzmMydaL
BoMmomm3z0b Los3g90L.2 gMnbo godmymaxb
03hmbmadnnb BmMBshoym o obiMoxEn-
IO 3ogoosb. 30M39m0 3amgosbmobss 3o-
3d0Mdo - 0dmJdgom Loggmamn LyMmznmom
o 6900L dgLO0S3NLY," MMIabL dgdmy-
303 godamommyoymns dbmeme dodnb, Mm-
©gbog dobo Mxamndyds bLb3zs dEdNsbaL
JIRmgosb 994a60b LoagmmbaL.*? bgdbysmymo
03hmMbmadns ggmabbdmob, sbY39, JBWJOSL
- 3odmnygbm T960 LydLYOMMdY, MmgmMmi
Lodyomgds baggmama bogoMmmydgdobmznL.*
o3hmbmadnob  abiMogyogmo  sL3gJdo
0939300075090y dadnsbolb  dgbodmyo-
MMOdLMIb — 00300 Fobzamamb Loggmamo
3bmagMmgds, MmAgmoE bozoMmbobgzn ngbgode
LoggmaMmo AMHN39000 s vMy bbgnbo dbMmo-
36 94L3MYoHoENN.4

38 Herring, J. (2009). Relational Autonomy and Rape. In
Sclater, S. D. (ed.), Regulating Autonomy: Sex, Repro-
duction and Family, Oxford Legal Studies, 67

39 806gfymo doogdnbs s MyMHagbgdal bgas-
&oyM go3mybsty omMmonmAbsxnmgdol dggagod-
B9 3obbommymao 85336 bLEsBsdn Mmdgmog dom)
808mJ37ybg0s: 8383am0s, 0. (2024). Lggbysmyma
domoaemosgsdmzmomo Jommo o J30LbG38nMo
Lsdshommods,  La3MbLENEGEom  LoBsmammoab
JnMbsmo..

40 ob. Raz, J. (1988). Autonomy, toleration, and the harm
principle. In Mendus, S. Justifying Toleration: Concep-
tual and Historical Perspectives, Cambridge University
Press, 156; Dworkin, R. (1997). Taking Rights Seriously,
Harvard University Press, 272-273.

41 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory, Oxford University Press, 19.

42 Mill, J. S. (1859). On Liberty, Batoche Books Limited
2001 edition).

43 Jenkins, S. (2009). Exploitation: The Role of Law in Reg-
ulating Prostitution. In Shelley Day Sclater (ed.), Regu-
lating autonomy: sex, reproduction and family, 32

44 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory, Oxford University Press, 19.

L9dLYOYM 33¢HMBbMT0NSL dMOZomMagMM-
3060 godmbohmgds 9930, dYLAHO© 0dEbo-
39, 30960 01303603 O MMaMMNEsY
d0bo 06030EYsMYM0 dMAY39060 O OTM-
3000903900 LYgLYIMMASLMSD Eo3e3d0M9-
0001. bygLysYMO v3HhMBMTNS IMNEO3L d-
000600L Ix8mMYdsL-3gMmbmaL bygLo, 30LM0bs3
LYML s Md BMMTnMo3 bML, 96 3M 3gMbgL
Lg9L0 LogMME; E3330IL bgdLbom bogymsm
0030000; 3MMOEIL s 0Yygbg0aL LgJLL-
00958mbL LygLYoMymMao 0BO6gd0LMZNL; 0bo-
M3gommb  mygsmyMmo  3mMbmgMognyman
dobomom; nyoMbL 6 goyomb bygbysmyma
dmababymyds; dMbsbomgmods dnnmmb dnEo-
9L9880 (BDSM: ©s0ds/0bEndmns, maon-
Bogns/ammAnmygds,  LsENHIn/B3dMbNBI0);
3gmbab LYJLO 339BYMI© s LbZL.”® MNdY-
MmoyMmo doamdnbmzob dmo3zoMns y3gmo
9L dgdhngmods dmbgb dsbdn dmbBobomygms
006bdmo0m, bmemm gogbogdymo mabbdm-
00 0ymb 06gxzmMInMyOYMON s Me30byRIMON.
mnogmamymo bobbeab badommoma 3shgmM-
Bomabhym TDMYB639mMAsL dagbL dbm-
mMME 3oM3399M0 $39BJ00bmZAL, MMIYM-
093 3930M0Md, 3L3NL 36 F3b6IMMgEMMONL
dgmadamamonb godm oM dgydmosm ms30bLY-

300 goabyzghomgodnb dnmgde.

1.2. 806bLL313363CM0
d0©aMadslb 893M3A6Y
bOLBLENOL LYdABAIMOL
803dMJJbJb0dI

bobbeab LodsmmEmab godmynbgds gob-
bb3ezg0ymMo AmEyMonm bEyds, 030LEY
00bg300 - ob ModgMomyMoe oy MmMaY-
mndg bb3s Lobob YoMMbMBNOMSS 3ogndy-
0. bobbeob bLodoMmoob dg3b60gMgdsdn
Aodmm3zmnob bmmdg y3momngmomonb boby-
0L, MMIMoLbM30LSE oTobaboomgdgmny
LYOMMENBOENS o domoyagdalb obo-
mabLN. 08 Hn30b PMmogMmoIMdsdn s M-
bhagLbddo dmadboasmo LydbyomyMmo 303dnMo
LodoMOOL YgMmoE®adsb 06393L. o0 @Ho-
30L 3Mom0ngmMomogob 80939036900 3o3dn-

45 0939. 20.
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M9d0 990093 LYONgdHaoL dmMab: 3o¢hndo-
M0 o 30bobL BDYIbH3gMN, 8393909M™0
©s 3Mm0ENImn, bHYVIOH s WmIghmMa,,
9m39mo ©s 3Mg3mn, 353096d0 s 9gJodo,
o 3Magomn bbgy.*

dOLMmmMYMHYMo dnEamManm, 83 Hhndob yMomo-
gmomosdo  domoyxemgdolb  39Md0zsmdn
dyma 30mMmab LydLboMYMo sgho dogmom-
0Mn300 o 3MNANbomndYdYmMn nbs aymbL
ymggmazsmo 3mbhgdbhnomyMmo sbsmndOL
39M9dg. 3mbhadLbhyomyMmo doamds 30 o3
h030b yMonngmomdgddo (Momsl 6560mMmsb
808sMmgo0m) oxgMgbiEnmgdyma doogm-
dob dmadbmyo.

boLbEOL LodsMmmmab madgMmogoa d9;360-
960 L. gMmbo odmymab v3e39073m™mnby @
3maoEngmab gmmngmomodsL, bowsl 1d39-
oL dOLMmEYBHYM FoEamadsb. ob yyMmoMgdsb
000b30emgdLb 3meoEngmalb domoyamgdsdy,
d0b L3gENdMYM BMABEY05DY, GgnoMOMgdL-
Lo o dgLadxdMMOYBY — bogmebaobmznb
LobNGIM BN3BN TN0YgbML EO3939079ML, M-
3007RMY033M339M0M 3ES3Nd6L, MMIgmog
LEOEYWOSE Y3390 O FOWNDbdE bobym-
9603mbL 3MbhHmMEmL 39000, domoyxxmgonb
0Ly EOLOVEMBBLN Fob Lagdomabo dnohboy,
Mmmd LYJLo sbgm PMmogmomodsdn snzMdo-
oMb s0bmenyhyMo dogmadoom. 8g gMnbo do-
nhbg3L, MmMI MyboE ngodn MMI o3yd35m
03 Hn3ob yMmmogMmomosdo ,6500ymamMMOn-
00“ bggLo, 3obm30L FoLs®ydNd SOLMEMYHYMO
03Mdom3zo 08 od3q900m, MMA dogmnob domo-
0o domay®Rmyonb dmMmmiba godmyqgbgonb
M0ob3n. dmgbomo 306mbo gaoMmMMgdEL go-
9mdngodob, gadMmEns 3MY godsdsmmmgdgm
39060hAgb690L OMIMEYOIMN 3MENENHMgonL
Log0990080.7 339bsE, MNdYMIMYMO MZdM-
LaBMOLOLMZOL YEbM sMd dOLMEMYDHYMo Bo-
©3M3900, bEMMg 3MBMHJLAHNLD godmawo-
boMmg. 3gMnbn s0LMYDHYM oLEob gdbmmody,
900 dmMmab, 06LAHOHYEYMO Lognmbab godm,
Mmd Logomm Tdmbamy, MmIgmog Logdngdo

46 hodmbsmnzsemobmsnl nb. Green, S. (2022). Presuming
Nonconsent to Sex in Cases of Incapacity and Abuse of
Position. In Hornle, T. (ed). Sexual Assault Law Reform in
a Comparative Perspective, Oxford University Press, 84.

47 0b. n939. 87.

amBdgs (3mmogngamn), asdmaddogdgann b
3Mmgzymmmo, yzgmob nbhgMmabdos nymb doy-
39Mdmgogmn.“®

mogMmamyMo  bgzs 3MbAIJLHIsYM
9003Masb 88xm00690L nbgmn Hndob yMmong-
Moamogodn, MmagmmoEss mgdbhmmbs o bhy-
©96hL dmMmob yMmmogmomods, LodLsbymyo-
M030 ymhmn0gmomonon o bbge.

Mmammz 990mo snbndbs, Moogamo
®9390b60b®H90n Bbg3zgmmosdn 0mydgb dm-
3v® Lo®YoENsL, LmEnsmym 3MBLAHMYIHI-
oL. LBEMMgE ogdoebd TmeEab o0gMmomgoymm
bmgnomym gmmogmomodgodo LYJLbmsb .-
39300M900m dbomgms LygLboMyMo JMomng-
Momdob bEmMbadM3zs60 dgxrsbydndn. sbgmo
dogmdnom, bLozmMEg oM MAZOY dBMOLMZNL
6g0oymammonm byJLMSD ©o3e3dnMmgdnO.
moogmomymo dogmdnm, LoALabyMmgomng
JIMn0gmomosdo  Lgdbob  3M0BnbomndYd
3vdsmomgogmo 0gdbgds 3mbzmghyma 3m-
BHagdLbhob obdM0BALY o 67001 VMZY6-
30L godmamgbob d50mbzgzado.

2. bdJLIVMIMO

a30M6MaNy, 0)obbaMao,
6J009MBEMMBN0)MdY

2.1. badbyomyMmo v3Hmbmadny

L9gLIYOYMO  domoEMOnbgeb oMo
06hgMabos LygbysyMo s3HMbMTns. bLL3-0L
22-9 0030, Mmdgmog bLgdbyomyMmo boboo-
00b dogmomoMmng J0909090L 39MM086700,
LEmMg LgJLysYMo Md30LYBMYONLS O
bgmdggbgdemmonm sMmab abomoymydymao,
00939, 06nz00b LYJLYsWYM s3hMbMATn.-
99 003000LbTS 0OT0360L MMbLYONL Fxdes-
bogo LodaMmMnobowos dnhbgyma.®

3000300600 bggbysMyMm 33HMObMBNSL MmMo

48 0939. 88.

49 ab. Hornle, T. (2024). The Challenges of Designing
Sexual Assault Law, Current Legal Problems, Vol. XX,
4; Green, S. (2022). Presuming Nonconsent to Sex in
Cases of Incapacity and Abuse of Position. In Hornle,
T. (ed). Sexual Assault Law Reform in a Comparative
Perspective, Oxford University Press, 77; Gardner, J.
And Shute, S. The Wrongness of Rape, Oxford Essays
in Jurisprudence, Oxford 2002, 205.
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3b3ggdo s93L, 3mdaghoyMo (HBmgds - ggm-
bgb bLggbo Loggmemo dm@n3zgoob Tmbodo-
90bo) o 6gaohnyMa (Jgds - oM Eo-
99390300MMm  oMabobyM3gm  bLygLYoyM
939390).%*° 0bn3nEOL 3mdohoymo PRMYOY
- 39Jmbab bLggLN, 30063 LYML, goanbm-
6900 08 gmMy 3d30360bL bygaHNYM0 Y-
000, ©EIYM0 aymb sMabobyM3zgemo bLyqLY-
omyMmo Jd9g0o0bgeb.”" bgdbysmymMa J3g30b
3M080600B700L 30DS6NS dE3N3bNL b7gs-
oMo bggbysYMo YBWIOb ©IE3s, MYIBS
0939 9bg3zgmmonb Jomds oM Y6 oMmAgL
00539 9030060L 3MdahnyMo JRMydsE. Jo-
3dsmoma, LYJbysmymMmn d3hmbmTnnb b9go-
Hhoymo s 3mdohngmo sb3gdHadoL Foa33g-
0900 Y39madg 30Maam 30806 AsbL, MmMmogbys
3906mb3admmos sdbmmydmMo 3Mdomazh
bgagbmomag 3ogdnmMb nbhgmgdhyomyma As-
dmmAgbob 39Jmbg 06N300:M86.5 sbgmo vo-
bmaghymo Toagmds sM®393L ©Ednsbab
JIB™Mgoob - 3gmbeagb LYJLysyMa YMmong-
MoIMOy.2 ddnhmdolg ymzgmmznb 0960033697-
mm3obns, 3bg3gmmosdn 0dbgb domydymon
d9%0y0ymo dgbodmydmmonb bamobba, 3m-
6h9gdbho o IMMngmmmonb bobnsmo nbwo-
3000900 dmMmobL. ™MsbsdgEMmM3y MNdgMon
093609M9d0, Togomonms, L. gmnbo s (.
3omMmbang, sbgm d50mb3zg30d0 SOLMEMYDHM
03Mdom30L 9606503390006, Masb nd,
LOEIE 0dT03060L M3BLbAMOS 3MLYOMAL, Tdb
LabgmABoxrM3 30030 6 LEIL o oM As-
9mMomb IM;0gMomMosdn, Maaeb obozogn
069mgLo oM 3MLYOMOD.

50 ob. Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory, Oxford University Press, 21.

51 0b. n939. 23; 5b939 0b. Hornle, T. (2024). The Challen-
ges of Designing Sexual Assault Law, Current Legal Pro-
blems, Vol. XX.

52 ob. Hornle, T. (2024). The Challenges of Designing Se-
xual Assault Law, Current Legal Problems, Vol. XX, 4

53 ob. Green, S. (2022). Presuming Nonconsent to Sex in
Cases of Incapacity and Abuse of Position. In Hornle,
T. (ed). Sexual Assault Law Reform in a Comparative
Perspective, Oxford University Press, 79.

54 ob. Hornle, T. (2024). The Challenges of Designing
Sexual Assault Law, Current Legal Problems, Vol. XX;
sbg3g Green, S. (2022). Presuming Nonconsent to Sex
in Cases of Incapacity and Abuse of Position. In Hérn-
le, T. (ed). Sexual Assault Law Reform in a Comparative
Perspective, Oxford University Press.

2.2. bgodoymgmmoommoby

m0ogMmomymo gogqds Lagbyomym yMamo-
9Momosdn dmbobogmamonb 6700ymaanm-
0000m0o0b dgx30Lgoob Md0gdhaM 3Mohamny-
990L vdyYyoMmyoL.> bLggLbdn bgdsymMBEIMONMO
dmbobogmgmods 6086030 AMbBsbomgms mo-
3009930 o0MAY396L o goaby3g®Mnmydsb.
LgJLMSB V3e3d0Mxo0m BnbdOYOL, MMA]-
03 godmabohgde oMs sMmgbadnbmznb me-
300Lx3Myo0L J9VMIYE33d0 o o3 gdom dobo
dgmdamgmonlb  goyofmgbgdsdn  (freedom-
restricting), oMs89® d0bmM30L 3MAY3360L Fo-
dMEodn (freedom-enhancing coercive offers),
BoMIMoagbLb my oMy LyJLMSb ZoEgdymo
006bdmo0L bgdoymxamMmdnmmdalb Fodma-
MoEbogL, bogodsmme dnnAbygzs bodomMmmab
gommbmansdo” s bobbmab bodsmMmmab
omghmnbodnE.”® gonbogmab odob  Togo-
mo0vE dm3yozb domombymab TbMob
©9nbmznb 3d0dg os39x0xma dznmab
3oaboMAgbo JoMmyMmgoyma m3gMmoEnnb
©3306060900L 60650, M7 0L FobMb
L94LIYOMYM 30300ML EIMOBLAY0S.Y qGo-
nbogMmgn o0 60booyosL, dggdboman Lo-
Hh993000506 godmadnbomy, ,dsndymgdgmb”
16m©goL, MoEaeb oEodnobn godmyzom
dgmadamgmosdns — 6000og0sL Mmy3n oM
©3mMybbaYds, dz0m0n dgndmgds snMy3mb.
0dn(hmaoE, Rd0b60gM3n 9mobbdgde sbgmo
3MbHMmagdHob domoMdsL, MmYyI3o sbymo me-
6bdmodo LYJLMD Eoze3dnMmgdom ,bozdoMmn-
Lo 6500ymBMMONMOE” dnshbns Lobbob

55 ob. Feinberg, J. (1986). Harm to Self. The Moral Lim-
its of Criminal Law, Oxford University Press, 211-212.
Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory, Oxford University Press, 23.

56 Feinberg, J. (1986). Harm to Self. The Moral Limits of
Criminal Law, Oxford University Press, 233.

57 ob. Feinberg, J. (1986). Harm to Self. The Moral Limits
of Criminal Law, Oxford University Press.

58 0b. dsbEodg, 1. (2020). H0gbdon: y3sbmLindg, 0. s
35@&oMony, 0. (Myc.), bJgbmdMn3z0 Me30LNBEMgdNLS
s byemdggnbamgdmmmodnl §obssmdga dndsmory-
@m0 365357700l 3Mm3gbEsMan, Loxsmoa, 65. sbJ3g
ob. x03835M0sb0, 0. (2022). Lobbolb Lsdsmaoaals
3060dm boHogmo. obsdoymo ss80sbals Hobossm-
00093, 09MabEgdal bodysfm, 214-215.

59 ob. Feinberg, J. (1986). Harm to Self. The Moral Limits
of Criminal Law, Oxford University Press, 231-233.
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LadoMmomob d0H6900bM30L, dgLodsdnbY,
o/ 330Mmgob dob godmynbgdsbL.5° Moaeb
0Mo30L 0g3L 390MEYOMxos bLb3zob @Yo
39003b0MbL sM3x3mMobM30L. 08 B0boEY®Y-
000 30 0033300 L Jobbo 9dMEYds, 07
0fM amMabbdyods, nbH3 03 FEaMBsMgmodadn
MAgds, ModnE 00603 nym, MBYE domo-
mbgMmo 3oL babAgx0aM™n 3MV.5 d3dn3baL
0gmdsMmgmodnm dsbndymogns s bggLdY
6060009 00L dgmo3z300900 dobBY 0obbdm-
00b godmadmnibzgmo s, dgLodsdnbo, bYJ-
LyoYM domaMOsss dnhbgymo Jommym
bobbeb Lodsmmeab TxEbngMadedn. gMmon
90amads 3bg39mm0osdn 0oL odsMamyg-
0L obogL. dob03xmMoE0 M 6060OEYOLDL,
0330 bLOYMBMM336000 FndoMmMygd0m goy-
30(h0Mndo oM dx3LYOL sMILMYMBEM3S-
6006 9080MmMyxo00m, 39thgMboemnd3ob dmMa-
bfgs.22 9L Togmds ™Mo3LgdsNs Lobbob
Lodomomob T0d60Meb. TgmMyg Toamady,
B96mmab  gobbogymmydym 0bhgbbogmode-
99 000b30mMydL yyMomgosb, dnybgozom
080Ly, B60boEOEYds My30LYBWgONL T90-
DOo309, MY, 9My.2 bbgs IMLIVBMYdS Y-
MoModsL 830b30MadL  BIMImMgdymnb
d0domm 3vDMYB39mmodaLb LagnMmmydsdy, dnb
d9%0yym  d9badmgdmmoOedy, MmEabag
30Mn o3 bo®yognob Tobodymonom smby-
3L LobyM3zgm J9093L.5 B0boEOEYdL, MmM-
dgmog oMmaboboMmdngmm dagmadsmgmosdn
0yma3 3ad0sbL 3093oMMgds O MMIgMo3
dobn Jdamdsmamonb goydsmogbgdolb dg-
LadMgomMMOsL BMmENL, IBMm gmnbomo

60 0939. 253.

61 0130 30390560 o350 3779360L LB3S 3ETNSOL
10fgm Gogmdamgmonl 3nmMmodgdl s dgdwoa 9d-
LB3MNIBOE0SL 3oH3L Tob, BoNbBYMEN JOdbBAYOS
Lobbeab Ladshorgals gsdmygbgdsl. nb. Feinberg,
J. (1986). Harm to Self. The Moral Limits of Criminal
Law, Oxford University Press, 263.

62 X0035M0s60, 0. (2020). 139-5 dybamals 3mBxb&sMma
§08600: x0830M005b0, 0. (M7.), bJgbmdMn3n sbs-
domg00, 0MabGgoal Ludysmm, 72.

63 006odg, 1. (2020). §03680: ©J356mMLNdg, 0. s 3o-
GoMmonyg, 0. (My.), LJgbmdMmnzn cv30lYBMIdLY
s bgmdggybmngdmmonl §obssmdgg dndsmoy-
™m0 5653500l 3M3gbEsMn, Loxsmoa, 67.

64 ob. @m)3330830amn, 8., 0s8ymsd3nmo, 3. o
omens, 6. (2019). Lobbamal Lsdshoamals 3gMdm
6ofomo, Hogbo 1, dgMonsbn, 255.

00amds bgnmEads Lobbab LodomMmmab
90969000300, MoEEeb obgm WMmbL yyMo-
©Mg0s 6o 809939L LYJLBY BnboOEIONL
900900L 3MdaB0YM yxmydsb bygbysmym
03hMbmansdy. MmgmMmE Bgdmm smnbndby,
L94LIOMYMO d3hMBMTnnL Bobogmos LYgLOL
390mygbg00 Mo0dg boagnMmmydobM3nb o vMy
dbmemme bLNedm36900bM30D.

03300LBWgo0L d98dvMYEazn dondymyg-
090 B99MJdggds gozmgbob obgblb mo-
6bdmo0L 6500yMBMMONMIMOD] O LoOM-
MMME  33M0EIYIMMO3D.55 0dymgonbs ©o
6900ymazmmdnmonb d9x30LYds by Imb-
©gb L6MMIE 3Mb3MaMImo  3MbAHIJLAHNL
0bomodom, godmygbngdymo odymgodolb bo-
MobbobLy o 06(hgbLN3zmMONL dnby3001.5 go-
M9dmgos dgbodmms obgomn oymb, MMT 0o-
6bdmoob 3omoyMmmos gedmmogbmb, od0b
9ogomnons bagdg, MmIgmoE J390mm ngbg-
00 gobbomymao.

Jomagmo bLobodoMmomm 3Magdhngs 3Mm-
0mgdyMmos bYgbmdmng ogdhdo AMbBsboggm-
00bL 6900ymaEMOnmMO0L dgxsLYOdNLSL. 830b
©330obhyMgdgma sbggmodnm gobohgbo
oMLYOMOL MmammE d3zgmn, nbg MybsdgmMmm-
39 39M0MENEs6.% 3d0b 3boo IhH303909m™Yg-
000 gfmom-gmamo dmem bogdgs, MmIgmdsE
bbgo Abgo3L LOJ3990mMmeb ghmo LodoMmma]g-
omb bobsmbm ©odE39@0L YyMomgds do-
0J300.% dmbodsmmmy Tbyzgmmdsdn oM

65 Feinberg, J. (1986). Harm to Self. The Moral Limits of
Criminal Law, Oxford University Press, 255.

66 0939. 254.

67 0939-

68 0b. Lagomozgmmb PBgbsgln Labsdsmammmb Lob-
baenolb Ladsmormal bagdgoms oMol gosfysg-
Gomgos N 23-20783.-04; Lombsmol Mosnmbymmo
Lobodsmogmml gobohgbo, 26 bmgddgho 2014, N
1/67-14. sbg3g 0b. Lobsgmbm 88339l L3gEno-
oo sbgsmndn (2021). 0538367 Lydbysmnma do-
maemdnbs o Lydbysmymo gdL3mYs@SENoL ©o-
Bodsnmby BomomAbaxymadol gobbmMEngmgdy,
21-23. sbg39 ab. 2022 Ganols s6gsMmnda: sMgymoa/
005383m0o0bL sby3dn JmMHobgdal LsBosbm 3Mmog@ngs
Logoozgammdn — sbgdmn 3odmE333300 S go-
sgMmab gbgdon, 32-33.

69 Lobogmbm  odE3gmal  L3gsnosmymo  sbgsfndo.
(2022). scofmgnann/6s333mdal sbszdo Jmmfobgdals
L3B0SbM 3Mad@ngs Lagommzgmmmdn — sfbgdymo
359m§333900 o gowagtals gbgoo.
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0MgoL domomomng goMmgdmb, MmMIgmdng
©adaMIMOY™M0 03Ymxgoy, 0b oydshnymg-
00L E3LYEE]60E 8dIMIMYdYNL Lbyymdy
my30m 9d90L R0B03gM0 BN365dY00L 330-
b o bgmhsmoygmo 6Mdmanab bbgs 60d-
6900L, Mo3 goydshnyMmaonlb dgxsbydaL dogn-
99 3Mndohoymo bgoazos. bogdgdo, MMIgmos
9390m0 oMmob gobbogmymon, dmdomoy ©an-
Logo M3BbAMOAL dLB3L BYMBg39M M6 (o-
DoMamgdyamn 15 Benob nym) ,,6905ymammdn-
00“ bdgbmomngn 3o3dnMabm3znL. dsMmamny,
3Mm3ymothyMad Tob OMmamo  Foydsathnymy-
00LM30L Boyygbo, FogMed LobodoMmmad dg-
335ms 3Mm 3LYOYJo sbsdsymoam (Bybma
140).7° babodsMEMMb Mgdnm, goydshnymgodab
©adaMIMgo™Mn 39M 0469060, my3n bbyymdy
x300039M0 3300 oM gogdsL, sbgmab oMmom-
LgoMoONbL d90mb3z930d0, VBIMIMYOYML To-
MomAbagymgonb bobhgds 9x0690s, MMA Tob
oL doom, M3 36mes - "asking for it"”
ombndbymo  Logdob Tobgzom, LSS
DMEILMOYMTS Fodo3o3ds 15 Benab gmambo
dmohoEs, 0000356 gMmb momgmbos dobo
S3MmMo dmMmyzobs LYMES. bLobodsmmmmb

9939390 oM ©o9Yy9b9005 dM®Ho3900Ls O Mo-

3009xmMyd0L P3O6MbME sm33900L Gagho.
d0bo ogdom, 65393L Lodo 3oEnb 6nbosMIY-

3Monb goamabgs gogdnmoadmms, dogMad
00LM30L EVBoEYIMYdgN dM dMAMABES go-
330(h0yMadonb  OMomEgds.  dmbodaMmoob
0gddom, LydbysymMo 3ogzdnMmo gobdsmdmy-
00 dmbo, LoESE Mmsbdn dbmmmE do3-
d30 o 0MomMEYdYmMn 03ymMxugom©bgb o
obLym 3000MY0sd0 RNB03YMn Bnboomdyam-
00bL go6930 003930 VB33 EYOYM. IMLOTo-
M0 a3 YygMmomgos gosdobzoms ndody, MmA
0033930 LbyyMBdY oM 3gmbos ®NdNZYMO -
900690900 s 3ME3 HobLodgmo 3gmbos dg-
dmbgymn.? ggoghn, MmI 0039399 ndomobL,

70 ommbolol Moombymao Lobsdsmorgmb Lobbemol
Ladstmommoal bLagdgoms 3mangagnol gobohgbo, 22 o3-
Mogamn 2021, N1/322-20.

71 3o93s@0yMmadol  Jomgdal  sbsgmabobozaol ob.
Harding, K. (2015). Asking for It. The Alarming Rise
of Rape Culture — and What We Can Do About It, Da
Capo Press.

72 ommbolol Moombyma Lobsdsmorgmb Lobbemol
Lbodsomal  Lagddgms 3manggnol gobshgbo, 22

399mydbyzngb bobedo, bool abdamydnb
0MabsnMmo abLn oM 3dMb., 033bMb, Amds-
™y }0d03YMe dobdy demngMmo aoym, dm-
LodomMabmznb bogdamabo oM SMAMABE.,
Mmm3 sbym domomoamng goMmgdmdn bygbo go-
330(h09M90o 39983509000y, BgHnE, oL, Fo-
M9dmdon 0033300 ,,0006b3MOS" 3snyMn 39M
0g690mo. dMbLITIMNYT d306MM3s o-
333(h)09M90s B0B03yMo B0obnom, bmemm dobo
396 0dmMAgbs LO3ToMOLO dIMABES LYJLOL
6900ymxamMmMOn00MO0L oboEagbsm. gb sMab
330079M9L0 gadsam®Mngnds 0dabs, oy ML Bo-
MImMoagbLb  LyJLysMyMo  dooEMOY .,
303939, 3mbMHaJLHNLY, bosl nb Imbs, LEM-
M9 sbgm 3Modndnym LodMAL nygbgdgb To-
Mo3dLagymgdnb 03906900 dogmamonb -
LO3E9600. 013039 LodhysEgnsdn 653930 MM 16
Banob ymxomaoym, dmdomog bobbenob bodos-
Mmool 30bybabaggommMdsL oaybbmm@gdm-
©o. bggbygomMymMn dogmamonb oMb, Msbbadm-
00 v 6700YyMBRMMONIMOS 3a(hMnsMmJomymn
396ML39JH030000 oMb gogadymodoMmomymo
LoLbEOL LodsMmaman ImMemYM-3othMnoM-
Jomymo ¢;mgnidnom gbgEznmbomgodb.

2.3. oobbdmdo

006b3MO0L gmgdgbho JoMmomymo bLobL-
boaob bLodsmomobmzob sMmobomons. dnybg-
o33 030LY, MMI goydahnMgdnb gxinbo-
30080 m3bbdAMONL 3MdMbYOMOS Lothyzgdom
0fMys gobgmoagon, ab dobdn dMOBMYOHMNY,
0b739, MmgmMmE 0b dMNodMgds bb3gs dbae3L
©IM0ghgodn, 3s33MNMS© - 01330LYBWY-
00L P306mbm sm339ma(d7b. 143). 0136bAMOY,
MmammE gondsahngmgdob modngdbamo gmyg-
0960, dnb actus reus godmmobogzL, nby39,
Mmamm3 ma30LxRWYO0L P39bmMbm om339-
00006 F0doMMxd0m, bmmm domoMOs-
L6 F0BMMYO0M 0MS JAgEgdnbL 39000396~
mmOsb, oMedg doMmobBnbosmdyamModsb.
3M0bob LEMMN 9960336000 SLYON oYM
LEMMos cgmMmoymo s 3Madhoznmo dndy-
990000, 3oy3o(h0yMmgonb ©gRnboznsdn me-

s3Mmoemo 2021, N1/322-20, 35fMm. 3.83-3.94.
73 ob. Green, S. P. (2020). Criminalizing Sex: A Unified
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6bamMoO0bL oMMLYOMONL MdNgdhyM dboMy
0MIMOBMYd godmnbB39300 BMMIMYMO
6900b30gMmo  LYgLOL EobsdoyMoE Fodm-
3boadolL,* MaE 6aMIMYEagbgmny, bmanm
3Mnb3ndn — oM oddnsbm Lbgs, Lobbeab
Lodommob godmygbgdsb sdsMmmmydL. sd0-
®Hm3 bbgobLo Fo6AMMYEMONL EBNBYOS 03-
Mmdomgds 00bbdmodnb dnybgozam, bmem
3Mmb3MyBhamo 3mbAHaJbdhob dbgozgmmosdn
domydom, ob, dgbodmmmy, goadsmmmeglb. gL
mMma3zomo dogmds gobobb3zeggdb o3 obo-
doymaob ah303900L HznMmmob MZ3smbIdMON-
LOMSE. 30M39m Bgdmbzg3sda (bggLysayma
domamos), 3Mm3ymmma 33h30390L 0e-
6bdmMoO0L 0M3MLYOMOSL, bmenm dgmMmyg Jg0-
™b393530 (doamamods) ab, MMI MsbbdMdom
dmbs Fo63MMgMoO0L d0sbgds, OMo-
mEYoxmob badH303909MNs.”

b@HoddMab 3mb3zgbznob 36-g dybenab
dobg300m, goydo®nymadoob  ©yBnEnbos
obgo Asdmysmndgdymo: ,Lb3s vsdNsbab
bbgyedon, dobo MobbAMONL goMgdy, LoJLY-
™ymo bobosmob 3ognbomyma, sbomymo o6
mMmamymo dgmbBg30L gabbmMmEngmgds bbg-
Jmob 6900030g9M0 Baboob 86 Logbob go-
dmynbgdom“’®

00 ©gx0bognob dobywznm goydsdnymg-
00b d3EnmydgmMo MmodngdhaMmo gmgdnbhoo
036b3dMonL gomMgadg bb3znb bLbgymdn LggLYe-
omymo boboomob dgmbg3e. R0da3yMo domo-
©Moy o6 dydoMms oMo dYENMYdgMN JNg-
996¢h0. LEMMy MobbAMOSS 0b, MOE3 9M;
0003006L odmazLb IBRWxosL ™mabbIMONL

39939000L Lbyydn LYJLYsMYMoE dgombo-

Liberal Theory, Oxford University Press, 34-35. Lb3o-
©sbb3s ©EbsFONMIdMEb BndsMmogdnm csbbdm-
0oL gmd76@0lL  BmJdggdal  coxryxmybinmy-
0030l sbg3g ab. Weigend, T. (2022). Consent and
Sexual Offenses Germany. In Hoven E. & Weigend,
T. (eds.). Consent and Sexual Offenses, Comparative
Perspectives, Nomos, 186.

74 ab. Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory, Oxford University Press, 34-35.

75 0939. 34.

76 Jomoms 9n8sMmon dogmomonlbs o mysbdo do-
moemoal 3MJ376300Ls o sm33g00l dgbobgd
93Mm30l  LLdFML 3Mb3gbEns. 0b. Boomnogdnm
08mby: <https://matsne.gov.ge/ka/document/
view/3789678?publication=0>

mb, 006bTMONL 306 Bomgdab d90mbgzgzedn
30 3900 begos d9643nhmb LygLye-
yM0 sghH0. ssdnabob bbgymo bymdgybg-
090 bb3znbmM30L 0go8w@Y, L8B3 MObbIMOY
oM 996900, 330600369mabL sMLYOMONL J9a-
b393080 103093939000 30 YO0 0b-
3mody, bmem ;mobbdmonb godEgaLb 3Myhob-
D00 39m0M 996900, goMs 03 dgdmbzgz0LY,
MmEgLbeE MobbdAMdsdg yoMmob mgdob doy-
bge3e, geaMmdymos dob bbyymdy LyJLy-
semymo H99mMJdg90s. Mmbbdmds mob b
3obo3agb dmgm 3MmEILL, ebYygonEL
©aLbMYMY0s3Y, 60b6d3MBY3 9dmb3zg3zodn
9090900 301033930 doMaMOS(.
domomoOnm  gobbadmamyman  goydodn-
3609000 30MoNads dogmnob ZozmEgmgoy-
0o bb3oobbzs nyMobEndEngddn s dsb,
3Magdhn3gmae, $9M 303 90MJ3006 0b J39-
yb69003, LOEIE goy3ohnyMydnlb HxNboENY
006b3MO0L sMaMbyOMOnm o bbob 60b
Mo3mmadnmes, do;m dmMmab smbsbndbogny
3960356007 s 063mobo/ygmbo.”
30My0gdnb g3mbLAHMYJE0 Logmmodm-
Mmobm Lobbob LodsMmoob HMNOYbsmYd-
0o ©o0nbygb mdab 3Mb®adLbhgddn Ahoabomao
L9qdLYsYMO domamonb badsMmommgdMngzn
d993009000b30L.”° 83sb TME3006900m dM3Y3d
bAHMSLOYMZOL  bLobodommemb 2003 Bmab
00g09,%° LowsE Labsdsmmmma y30YMIb®
doMmbHnzgn baMahnzn goydodnymgodnbs goszmon-
H03s, MmIgmnz ymzgmmgob 39M dmoEesb
0dsL, Mo LNbsd3znMgdn Imbs, d70939©
LggLomyMa d3hMbMTns oE39M™Mn MAY-
0mEo. LOLYTIMNMMT EVMM3930 BEEN0Y
39930(h0Mgonb  9Mmmaabdmadnmgdnobo  go-
dmdngonb godm, MmMIgmoE a306MMyoxmNy
LbbyyMBy BNBOZYMO EOBNV670500L 333emom

77 ab. Hornle, T. (2024). The Challenges of Designing
Sexual Assault Law, Current Legal Problems, Vol. XX.

78 See Smith, O. (2018). Rape Trials in England and Wa-
les Observing Justice and Rethinking Rape Myths, Pal-
grave Macmillan.

79 E.g. see PROSECUTOR V DRAGOLJUB KUNARAC Ap-
peal Judgement, 12 June 2002; Katanga Judgment.
THE PROSECUTOR v. GERMAIN KATANGA, No.: ICC-
01/04-01/07 Date: 7 March 2014; The Prosecutor V.
Dominic Ongwen (2021), ICC-02/04-01/15.

80 M.C. v. Bulgaria (Application no.
04/03/2004.

39272/98)

0305M 3939M™M0d



212

#31, Lgdpgddgéo, 2024

0305M 3939m0ny

o 9M 0mMydb Ibgzgmmodsdn bMHym bymMamb,
LooE oMmagmmo bbzo dhH3nEgdxMgds dgon-
dmgds 3boymxygb, oy M dmbos LObS-
dogomgdo.  LAHMLOYMZOL  LobodosMEMA
d000090ymo Logdnb 990093 303 dMYY-
mmonm bb3s owabyzghomgds Fodmod)s-
Bbo MYT0bgmnb, Tmmomzsb, LM3zs390000L
©o bbzomy 6060033 o LobygmMAbozzmL
0bM0nob, 03n39 9MandgbMHgd0m, dsd0sb0b
396003960 M0 YBWY0g00L IMM3I3s ©o-
003000.5" bHMLLOYMZOL LobLsdsMMMM  o-
Mm039300 ©83903I0L LogeMmzgmmbsE, 0y
obgon bLamAgmo 8930000, MIEEED Jommym
bobbgenob  LodommEob  FoMEALLFYMOL-
do gb bobHIYMo 3MMdMIdss, gaboagmMymn
3MyMB3gbgdn 3Mm3xMmMmgoLb o TmbOTo-
Mom9goL d3zombs o MONMIn 0§30 godEmo-
Mo. bLogMmmadmmabm bodsmmmab 0bbhHMmY-
0969006, oLY39, ombLObndbsgns CEDAW
3maon®ahn, 3o0bo 2008 Benob goabyzghnmads
Tayag Vertido v. Philippines,® bao@ 3man®hgd-
00 39bgMymon 3MyMB3)6500m gozmagbmogo
00MMALLFYMY0d o Zoy3sthnymMgonlb 3Mo-
9000 30M3N3Td 3®3dnsb0bL Y3EMydg0o0L
aMmM39390 dn0hbons.

000965, 3©3305060L JRMgdsme ©sE30L
Logmmadmmabm LadsMomab Mebobdo, Bo-
mbobo® 03390900 970930 damIamMgmoy,
Mmd  goy3ohnymadnb oMmoymzmobImI33g-
MOy 3©1300060L BYbdgbhyMo yxmydaL
©3MM39390.

3o930(hnyMgds Mng dgdmbzg3ed0 o M-
bhgdbhdn BoMIMoagbL ggbmEnEob o
300300063MMO0L 60bsomdgg dndsmmymaon
©o60d07mMa0L. sLJ39, dgLodsdabo T0BOOLY
©o dmbHng0b 0MLbYOMONLLL 0L J3bab 6o3900L
3d9000396mmoOsL. gMmo-ghmo 309900 000Dy,
0 Mahma 300393369096 3sL jus cogens bm-
3oL, LEMMIE gLVY.%

81 See I.G. v. Moldova (Application no. 53519/07),
15.03. 2012; Y. v. SLOVENIA (Application no.
41107/10), 28.08.2015; I.C. v. Romania (Application
no. 36934/08), 24.08.2016; C.A.S. and C.S. v. Ro-
mania — 26692/05 30.03. 2012; M.G.C. v. Romania
(appl. 61495), 11. 15. 03. 2016; E.B. v. Romania (appl.
49089/10), 19.03.2019.

82 Tayag Vertido v. Philippines CEDAW/C/46/D/18/2008.

83 Eriksson, M. (2010). Defining Rape, Emerging Obligati-

0106ba0Mms0bL aMmmacnisn
3o930(hnyModnb mabbdMdNL oMmamMbYOM-
00m dg33mobm3znb bogoMmm MgemMmIy dMo-
30 939Y0b0d0 gohoms, dom dmMmaboo:
0839-0b MBwYb0dg dhohn, oo OMatsby-
00, 3gMadsbny, gb3sbgmn, 939090, 60,
nbemobno o Lbgs. IMagzamon v3sgdnymon
bh99dbho d90030539L o 093M0E d0dNbS-
M9 3Mm9g®adns bb3zoobbgzs 33mg3nm 396-
H6M9030 m3bbIMONL 3MLOL Foboggdo.
bggbmdMN3 3969HMOENLMSD O3e3d0MY-
0000 M36baMONL MOZ30(MN 333500 3MMI..
000m30b ,6030M7930“ o ,,3MTP6039300L”
dMEYMY00s Y3gmady ge3MEImMooymo. 30fM-
39m0 dJ39060L 939M90L BIMIMgdymNb
39ML399H03009 o dnb YBRWMYdx0DY,% dmo-
30Mny, b My YbmeEs, bmemm Imdomoab
Mo 93mMmbo — 0Mymy336hyMons. 3M3ybozaEnnb
0gmmobmzob 3o 9603d369mmzs600, dMdo-
myYd MmgmMm gongm dboMmob obbIMd.5
0g dmogomons, MmM3 0sbbdmds Mmd0ggdhH Mo
0ymb gogbowgdymn, Mdaeb dbmeme sd0b
0900093 oMmab bgdoommyma LygbysmyMmo
dgbgdo. 30 30L0PM ©EVFNBbMSD dmMmdo-
o] LYdLYOMyYM 30330ML  8TYoMIOL,
Moaeb dobo BobdMobgzs goydsahnyMmgodvy,
bmanm 3mbh BogHHd odMAbY0s, MMT dbo-
M9 0060b3s ymagnms dsbmab bygL®Y, gL go-
939(h079M900 My ,,6839M0bbIY30“ MgMmMmonL
dobg3zn0m. 3mdybozanob cgmmoob dobyc-
3000 30, ©obzaN Y6y nymL, Mawaeb LygL-
006 0393800790000 MabbAMds MO0ggthyMo
393bog0m0n oM ymxzom..8
,0039m0bbAg30  ;mgmMmoob®  gmom-gMmoo
dboMmodggmns sdgMnzgmo dg3b0gMmo 3. 09-
Magmbmbon, dobo dmogzsMmo 3Mohnzs 3MAY-
603o3n0b mgmMmonbs dngdsmmgds dob ym-
3mobAMAE39MOsL, sLY39, 93Mn0390L

ons for States under International Law? Kallered.

84 50 ogmMonl AbsmesdggMmns 39Ms 03MaImMLmbO. nb.
Sex and Sensibility. The Meaning of Sexual Consent. In
Hornle T. (ed), Sexual Assault Law Reform in a Compa-
rative Perspective, Oxford University Press, 36

85 58 ogmmool dbosmsdggmgdn oMmnsb: T. Hornle
and S. Green. ab. Hornle, T. (ed), Sexual Assault
Law Reform in a Comparative Perspective, Oxford
University Press.

86 ob. Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory, Oxford University Press, 26.
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30(hgMbomndAL  Jomgdmob Bdodommydom,
0doL, MM3 Jomob 67500L - 39dmbab LygLO,
ngodg oM 9bmoOy Lobgmdboxym, Lobsd gb
339060030900 oghHoMo o bTsdomms of
0(hy30L 0d0L dgLbobgd.¥” 3Momnzs dngdsmmy-
00 39MbmbamyMmo o3hMbmTnnb dgdMyE30-
La@E, MMT 3oboyMmmosE dobn Bobomos o 3o-
030 36 bgL bobgmdbooyma.ce

036b3MO0L 3MTP6039300L MgMMNBS obo-
B00M9x09M0 MdEE30 330360 ML ngMmMOL
bbgobosnMmo 39M gobgds 36MdomN, gL do-
©gmds bobbgenob bodsmmmob d0dBb6500LMZ0L
y39madg bBmMno.

DMEoo, M3bbdmdnlb IMEImMMeb ©o-
393d0Mgd0m gMmohogymn 9960336900 o-
3m3zo, dom dmmab ombobndbogns (. 3o-
wmdgmob  dgbndzbgdn, MmAmydog LHJLL
dbomggob dmMmab moz30byRIMN IMMO3aMmo-
390000 gobbodmzMogh o LygLyomymo do-
m3MOnb  bLo3obmbdEadmMm  gxrNboENNL
00339Mo Addmysmndgds dnohbos LEMMN.*
yggmo 3Mmoghnggmo 3mMmomgdnb d0d9do,
MmdgmoE goy3odnymgonb godmdngdob o
dL3O3MYOOL dbE3L ™Mo3L, o3HhMML ,00-
B6bdmo0b” Amagmo 30ohbons, ME 9Mos gobo-
B0oMmgogmon. 3Mmomyds bLagbobHyMmo Iym-
HIMds o oME d0ob JngMm FxdmMmMa3z33Dg0YMON
09933060300 096900 3565399 LM M DHYMo-
do. m06b3Mo0b dmEgmob dgdmmgdnb wmmb
0 39MMIMYMI© M Y6 ©s339306yYV,
Mmmd 3gbagmymo LHgMgMHN3g00Ls O Fo-
330(h079M900L 300900L B0bsomdyg dOMdm-
s 3J30IYOIMO.

No means No vs Yes means Yes

»oM3* dmgmo

0MLYOMOL ™MbbIMONL GBMMIYMYdNL
mMo ImEamo: ,,0Md 650dbs3Lb oMib” o ,dbm-
omE 30 6086030 3ob" mMogzg dmEgmo gos-

87 Bergelson, V. (2022). Sex and Sensibility. The Meaning
of Sexual Consent. In Hornle T. (ed), Sexual Assault
Law Reform in a Comparative Perspective, Oxford Uni-
versity Press, 41.

88 0939-

89 Plamer, T. (2017). Distinguishing sex from sexual viola-
tion: Consent, negotiation and freedom to negotiate.
In Reed, A. & Bohlander, M. Consent Domestic and
Comparative Perspectives, Routledge.

M0®039073mM0Ng. ,,0Md* dMEImn doMoMI©I©
393M0ohnggdymos  sMoymzmnbadmaE3gmm-
00b godm.” gmnbob dgbnd360m, gb dmgmo
39o939(hnyMmgdab sMmJoygm dmamb 33030, Mo-
396 LYgLMBD Eo3e3dnMgdom JoMmob mydo
- 000" odohgonm domomonb godmyg-
690000 gobndoMm®gds.” sbY39 Y6 0;Mg3L,
Mmad ,,0My" dmEgmo, MMIH0E EIdsMIMY-
0m0bLRSb sgHorMmmosLb nmbmagL, sMomy ,30-
9938900b" (tonic immobility) 89800b3g300,2 Ms-
Lo MobodgMmmagg d93b0gMyds dogmomygolL
bmmdg domomomngn goygdodnmadob sMo-
ymgmnbadmaEzgmmonb LoA39690 My,
0Mod9 336gmdnb 3amabogym dgdmbgg390-
Lo 39M PI3WMO30Y0s.%* ,L,0Ms" dMEIML o3-
Mmoh039096 d3zgmo dogmdob d9bomAybg-
00bmgnb, 3g9MdmE, dsMamydymabmgznb
9h303900L hzoMmmab sznbMmydnbmzab, MM
006 3oboggdn gmmdnm yamo bws mJ3ob
L94LBY.” 3Mohngds Ladommenobny, MOZSO
»003" dmogmn 4§ob0ob bmyngm booogb d3g-
oo boMmohngob dgbomAbyd0LMZNL, MM
300 m36bdmo0b 608sb0s. ,30“ Mm@
dboMmggob 9106900, MM, LOOSDT 65dMNByg0d
LgqdLYYM J3939L, 6o MBIYbY, MMD
dgmmg dbomgboi byMmL gL, 60bsoMAyg d90-
mb3930d0, doma@MOd s anbzgd0.

»30" 9M©EgEo
000AB693s, MMA3 ,,30" IMEYMbL bLgebdsbsm-
mgomm 69300 993L.% 0gn bobbmob bodos-

90 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory, Oxford University Press, 80.

91 0939-

92 58 sbMb gosbbdgos gmabog. Green, S. P. (2020).
Criminalizing Sex: A Unified Liberal Theory, Oxford
University Press, 81.

93 ab. Moller, A., Séndergaard, H.P. & Helstrém, L. (2017).
Tonic immobility during sexual assault: A common reac-
tion predicting post-traumatic stress disorder and severe
depression, Acta Obstetricia et Gynecologica Scandinavi-
ca; de Heer B. A. & Jones, L. C. (2023). “Tonic Immobility
as a Defensive Trauma Response to Rape: Bridging Public
Health and Law’ Violence Against Women.

94 dgoc. Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory, Oxford University Press, 81.

95 Torenz, R. (2021). The Politics of Affirmative Consent:
Considerations from a Gender and Sexuality Studies
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96 ,30% 0megmol dodshon 3Mo@nds gsdmomd3s nd
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Mmoob 9096900bM30bdE JBRMM Fobogndn
3MB3933E007 O goydodnymydnb dboMmEsd-
96 bLogbomb oM dg0i303L, MmgmMmE gb ,oMy"
dmamob dgdmbgzggzadno.

»30" 3MIM0E 333M0H03x09mMNs bb3ss-
bbgs 3gmbom, dom dmMmab, ymzmmobAdmaE3g-
mmonbmznb s 06hgmM3gmbmbomym yMoon-
9M0mosdn bobdo ganmanbgdobmgnb.

ombobndbogns, MM ,30“ TIMEIMLIE o3
Mm0h039096 goydathnymgonb domob dboMmo-
gamobognb. 3gMmdme, 0d doomob dboMmo-
g9mobmzob, MmM3 mondmb gogdshnymgods
dboMyqgdb dmmab sMobomabom 3maybozoe-
300b godm bEyds, M3doE Jomgob Hgdom
0Momn.?® gb 3M0M03o 9Mas gobodnoMmgdgmo,
Mo3o06 M3bbdMONL sM3MLYOMON0 BMMAY-
moMmygogmo  goydohnyMmaonob  axnbognnb
dadhymonbgods ab 3o oMoy, MMI 36009 3o-
bmbo O96m3sb0 aym, 3@e308690L gMMDo-
bgmob 3madynbngoznnb oM gbIMELm o Fo-
330(h0PM9de3 ddodmd bydms, oMdgE
MmammE yzgms sbomo bmma3nb dndsbn, o3
33momydnb d0dsboE nbos, MM Lomgdgmaon
JIxRmMmM bdsdomms 0g30L, MMA MoE oMY 0g-
bmMomgdgmo nym LodMZsMydab dbMmnsb
o bmgnomyMm bmMm3s n0g3s, @b gb dobo-
0900 3M3d s 3oL BMMT0L sbogmn mMAY-
m0Mgyd0m 5390m900.

»30“ 0mEamb  93Mn®H039096 3MTP6030-
3oob gmmo LAHIOIMAHOL EoEa)bolb m3e-
mbadMmobomsE, MmMmEe 9sadnsbydnlb dgbod-
moommMoOgon  bb3oobbgabonmns,”® sbY39

n35mbsBMaboosg, Mmd ol Mysmynmoe InmEn-
MoboE oM 33mal MoEash ol 33mMe3 sgmEbangdL
39&9MmbmMmdsGonm 367006 g3gbgmby o LYJ-
bnoammosby. ob. Torenz, R. (2021). The Politics of
Affirmative Consent: Considerations from a Gender
and Sexuality Studies Perspective. German Law
Journal,, 2(5), 719, 721, 725.

97 Valentiner, D-S. (2021). The Human Right to Sexual Au-
tonomy. German Law Journal. 22(5), 703-717.

98 Torenz, R. (2021). The Politics of Affirmative Consent:
Considerations from a Gender and Sexuality Studies
Perspective. German Law Journal., 2(5), 721; Lockwood
Harris, K. (2018). Yes means yes and no means no, but
both these mantras needto go: communication myths
in consent education and anti-rape activism, Journal of
Applied Communicatiob Researcher, vol. 46(2), 159.

99 Lockwood Harris, K. (2018). Yes means yes and no me-
ans no, but both these mantras need to go: commu-

dboMmgmo  SOLMMYBHIMO O3 OO0V
- 39hHoymMo godmbomb mobbdmos bLygLbdY,

MmEs dmbobomgb dgbodmms  3sboyMmmos
16MEYL.1° 3M0bh030L Lodsbybmo P nm-
9300, MM3 3MbHagdLbHL 043L 360T369MMdY,
07 0039006900 9MMTabgmb 5390069096, Mo
96om, abgmo 6086g00m, MMTIgmoE dgbod-
omo bbgob oM gbAamEL, 9b sMvs ,30“ dMEY-
™00 3ogaogmo gogdshnymadnb s3Mmdomznb
©oMM3930. 306mMB0L d0B360s LYJLYSEYMO
990L3MPHOE00L 3MEI3900, LoELE P3960bL-
309mbL sgnmo oM 3gmbono, J09090s goy3do-
H09M900© oM d9xLEYO. goodaMmdgdymn
3M00060mM0Bg00LEe06 ©od3e30 399060000
mens rea-3 oMob.

LOgxEnbbdms L. 3gMnbob AMLIBMYOS, MHMD
»30° 9mEYmo 3gboomym LHIMIMAN3g0L
dmg3Lb, 330Mab3nmEgds ©sd33nMYOYM
00ML, MMI Mmo;mgmb Jomo ymzgmmazob 3o-
boymos, bmem bydLbob GodMABygdo 30 ym-
39mm30L 80803030 3393M06900. gL dIMEymMN
L94LOL AMBOBaggoL 9306900 - ™y LogLbo
30600, 30306 mJ3n 3000932 3MbL goy3do-
Hhoymgoob ymzamnbdmadzzgmmonb Mmo30000
d307g00L gdo dnohbong, ghmo dbMng, actus
reus-ob 093M0 bohyoEnom gobgMmy' s mens
rea-b gmbogMmymo dgaEmanb LHsbsmbom
3o06LadM3M.14 MMEgboEg o©adnsblb gmbo-

nication myths in consent education and anti-rape ac-
tivism, Journal of Applied Communicatiob Researcher,
vol. 46(2), 170.

Bergelson, V. (2022). Sex and Sensibility. The Meaning
of Sexual Consent. In Hornle T. (ed), Sexual Assault
Law Reform in a Comparative Perspective, Oxford Uni-
versity Press.

Schulhofer, S. J. (2022). What Does ‘Consent’ Mean?
In Hornle T. (ed), Sexual Assault Law Reform in a Com-
parative Perspective, Oxford University Press.

Green, S. (2022). Presuming Nonconsent to Sex in
Cases of Incapacity and Abuse of Position. In Hornle,
T. (ed). Sexual Assault Law Reform in a Comparative
Perspective, Oxford University Press, 87. 50 sbMbL
06050M70L s 3MINb03s3n0L cgmmasl Josbbadgds
sbg39 bgegmlizn. ab. Nedelsky, J. (2012). Law's Rela-
tions: A Relational Theory of Self, Autonomy, and Law,
Oxford Academic, 224

Green, S. (2022). Presuming Nonconsent to Sex in Ca-
ses of Incapacity and Abuse of Position. In Hornle, T.
(ed). Sexual Assault Law Reform in a Comparative Per-
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3fMymo MB6396o 093L 0obbdMddY, gL Y6
3odmmo3bagzgb bLobbmob LodsMmommab 3o-
LybobLAZYOMOSL. 833LMSB, Pbws 0mg3aL,
Mmd dogmnob sbemm s 06¢h)gM3gMbmbamym
IM00gMomosdo  LYJLMb oz03d0Myd0m
006bdMO0L sMobo YMMTs o bndobo sMLY-
0moL. s30hm3d ;3o sbgm yMmogmomosdo
0006bdmos Loom Fobs, mens rea 046900
M0, @3nbagzmb oy oMo ob, 3063 dgEzEMAY
07030 0106bdMONL goggdodo.

3M3y6030300L MmgmMonb s 0dsbmsb 30"
dmamob  dbomEedggMmos  dym3mxgmo,'®
Mmdgmog B9dmm smbndbymo  3Mo@nznb
©obodmyze, Mmd ,30“ dmamo LqdLob
393goM0n0om  3Mn3nbondgoob 063930,
»30° 0mEgmob 3mbGHJbHYsmyMm dMEImL
399ML dboMmL, Mo 3MbMaJLAHNL Tbyw3o-
mmosdn domgonm, domnsb L3gENBNIYM
d90mb39390dn godmMmobagb 3oLybobdggo-
mOsb 3oL0yMm 3omBHbomMmmob LygbyemymMo
39330M0bm30L.1¢ oM"Y TMmEamobasb gob-
bbgeggdom, gL kMM 306Mm d9dmbzn390D9
393M39™MEI0s O 3obmbn Mebbdmdob 3m-
Doh0gM gmMmIPM0oMyosb ©ondyoMmyds.” sm-
Lo60d65300, M3 Md6bAMONL 3MbHJLHYS-
yMo gognoos dbsmeoggmaommo bLHsddommab
3mb39630000G.

08 M30mbIBMObom LonbHgMmagbmo 33907
Mo dmEgmoE, MmMIgmoE 006bdmdsb 3mdy-
b03o300m gobdom@pagb — bohyznm 86 Jog9-
00 o, dbY39, bbgzo 650nbANgM0 BMmMmAno.
3o06mbob MHogbddn Lohyzs - ,036bIMOL”
LogmomE sMsd babbybndn o LYJLYsmMyMm
0dhdn dmbobagmgmadalb 6500ymaMmMmdncIM-
00990 bodgsLdy, gLoy gogdehnyMmydalb actus
reus 9em9dgbhn. bgdoymammoncmos dgbod-
My gadmobahmb 39MO3MYMO ob vMagz3gM-
0omMyMa s 65onb3ngMmo gmMmdnom. 3obm-
6oL gobdombhgonm doMomdy oyMEbmonm,

105  Schulhofer, S. J. (2022). What Does ‘Consent’ Mean?
In Hornle T. (ed), Sexual Assault Law Reform in a Com-
parative Perspective, Oxford University Press, 63.

106  0739-63.

107  3m336035300L o0gmMmosl  98ysgds  39bsnmo

dm@amos- 9bsmobobozol nb. Thorburn, M. (2022).
Sexual Assault Law in Canada In Hérnle T. (ed), Sexual
Assault Law Reform in a Comparative Perspective,
Oxford University Press, 100.

033mM93M900n bodL yL3Ldg6, MmMD d390yMo
dm@gmo 300M0EYMNL.% ab 3ma3ybozoEnnb
o 65g3mabbdgzn mobbdmdalb LobmydNL.®
39M3399™ 3mbhgdLbHgddo Jognab 3oboyMmm-
0o LYJLYOMYMm d3HMbMTnoss dohAbyyao.
00g30mM0mo©, 03903M0 306mbob gobdomtbg-
onmo dsMomnb dnbgznom, Addnbgdym 3do-
MbHBbomMmmob LyggbyomyMmo 3969HMoENd MY
3939350 07yMgds.1°

3Ma3ybozosnab ogmMoob Jogs gMoo
dboModgdgmns . 3omMbmyg, ™mydgo Lob-
banob Lodomoanab ultima ratio 3Mn6EN30L
0bg39mmosdn domgdnm ob dbomb yggmbL
3Mabogo3nnb ggMmadsbym ,oMy" dmEamb.™
3960Lb303900 by, MMI My30 ,30“ Mm@yl
dobgznm bLyJLOL Bodmbygdsdg oy@Eon-
mgomoe gdnmmgds dgmMmy 3adnsabobgob
0JHogmo 0obbdmody, ,0Md“ dmEamabmznb
3ob0yMmmods MmabbIMOnL 60dobns LohysEne-
do, MmM3gmoE 9Mod adadnbgdgmo. my 3oMm-
0o, d9LOdMydMMONL F0YPbgEO30Q, JoMmn oM
™J39, Lagbysmymo 3969HME0S Fondohny-
M0 oM d9x30LEYdL. gb TMEIMO dMNS-
M9oymns ggMmadsbonb bobbenob LodomMmmab
396mbB3gdmmdnm (sb939, 39033MN™), bo-

108 0b. Bladini, Moa & Andersson, W. S. (2020). Swedish
rape legislation from use of force to voluntariness —
critical reflections from an everyday life perspective,
Bergen Journal of Criminal Law and Criminal Justice,
vol. 8(2).

0d33e1M0 dmamabl sbsenaBolionznl nb. Lernestedt,
C. & Kagrell, M. (2022). The Swedish Move Towards
(In)Voluntariness. In Hornle, T. (ed.), Sexual Assault
Law Reform in a Comparative Perspective, Oxford Uni-
versity Press, 174-175. 8g0c. Hornle, T. (2024). The
Challenges of Designing Sexual Assault Law, Current
Legal Problems, Vol. XX, 9.

3M0@0n3oboznlb ob. Bladini, Moa & Andersson, W. S.
(2020). Swedish rape legislation from use of force to
voluntariness — critical reflections from an everyday
life perspective, Bergen Journal of Criminal Law and
Criminal Justice, vol. 8(2).

aob. Hornle, T. (2022). The New German Law on
Sexual Assault in Tatjana Hornle(ed), Sexual Assault
Law Reform in a Comparative Perspective, Oxford
University Press, 146.

Weigend, T. (2022). Consent and Sexual Offenses Ger-
many. In Hoven E. & Weigend, T. (eds.). Consent and
Sexual Offenses, Comparative Perspectives, Nomos,
189-90.

d33035M00b ,,0Ms“ Amegmal sbsgmoBobm3al ab.
Scheidegger, N. (2022). Switzerland. In Hoven E. &
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33 3o933hnyMadnb oxnbozns mMmIYmo-
M90ymMny, MMgMME 9@adnsbab 0d30Ms yamab
d0ybgwagza™ LggLoL 6sdmBygds.™ vd@Y-
6o, 90 dmEomom, Jomaob ®gdob @3z0Momo
©3dMIMYO7 MBI goathsbomoa. . 30mMb-
g bodhyognsdn, MmAgmoE 6g00Lb dmMm-
396390 oM oMb, Jomob mgdob H3nMmomab
©odMaMY0MdY godm@obodn 3MmMOmMY-
9oL 39M bgo3L nTobmMob Fgamgdnm, oy
Mmodbgms Lobggmo dgodmgds og30LAMHML
dgmmg dboMmgL.™® 39M 30¢y30, MMI gb dm-
@m0 dMoymzmnbdmaz3gmo o sdohma
3309, 300039 aL, MM ggmdsboab LLS-0M
093M0 LohYsEndd ZobLdM3MMN, Lowos
30M0b Jds oM 9300 EodMIMgOYMD,
dom dmMnbos 136gmonLy o ©odsdnbydg-
oo goMmydmgdgonb dgdmbzg3900.7 Mmydao,
boddmmyM EMbgdY, 08 dzgm, sMjsym bhg-
Mgm®H03g0L sm30dgdLb, MMA oMo 0sbbdm-
00b 600s600, dB603bymMTs 30 Tdgbodemo
0936  LodYsEN3d0, FIMHIMYWMo  BoJHM-
Mob dmbdmodnm, LYJLLY O ZoydodnyMmgosb
dmMob dmzamo 0by3 BodoemmbL.® domydy-
Hh9L, my mens rea bhobaMmbn obgomo byLbdHo

Weigend, T. (eds.). Consent and Sexual Offenses,
Comparative Perspectives, Nomos, 271.

ol 0y Mo8gboe 8d35My aym oMo AmHdyds
mo03d&nMmo  sd330M370mal  39ML3JJE N30S0
Mmmdgmoi  LLdJdalb  3YMLdns  mMyM356@MO
BogdB700L6 momosby. Weigend, T. (2022). Consent
and Sexual Offenses Germany. In Hoven E. & Wei-
gend, T. (eds.). Consent and Sexual Offenses, Compa-
rative Perspectives, Nomos, 190.

89M0sb00lb  LL3-0b 177 3oMmogMmoxrznl gobdsm@g-
onbon3al ab. Weigend, T. (2022). Consent and
Sexual Offenses Germany. In Hoven E. & Weigend,
T. (eds.). Consent and Sexual Offenses, Comparative
Perspectives, Nomos.

Hornle, T. (2024). The Challenges of Designing Sexual
Assault Law, Current Legal Problems, Vol. XX.

ob. Weigend, T. (2022). Consent and Sexual Offenses
Germany. In Hoven E. & Weigend, T. (eds.). Consent
and Sexual Offenses, Comparative Perspectives, No-
mos, 185-186.

dbgo3bo sBMobom3nl ob. Schulhofer, S. J. (2022).
What Does ‘Consent’ Mean? In Hornle T. (ed), Sexual
Assault Law Reform in a Comparative Perspective,
Oxford University Press, 65-66. 0o 5339 0b. Bladini,
Moa & Andersson, W. S. (2020). Swedish rape legislati-
on from use of force to voluntariness — critical reflecti-
ons from an everyday life perspective, Bergen Journal
of Criminal Law and Criminal Justice, vol. 8(2), 122.
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115

116

117

118

0g690s, MmgmMmng ggMmdobonsdns. sdohma
»30° dmEgmom gmMmIPmoMmyoymo 3obmb-
090mmos y@mMm dmbabmbos. 0939 ombo-
60365300, MMI gnbgMymo sbodoymgdab
3Mogho3nmas gobdom®pngdod oh396s LODL-
baab bodommmob sMozgomomboboobogMma
390mygbgoob  Hgbgb3ngdn. Togomomo(,
396gMmab 60db0m 933mgmmdalb doybgo-
390, B3JHoL 3MMZMENMYOYM 833MWIEM-
000 093300709;" dM-GohomyMmo EobMAMOY
dombhbommo Jomob Mmgmmiz AzgymadMnzo
dogmomoy;™?° ndymgdnmo gmmBnbydnby ©o
393930(h07Mg00Lb dbYOYJo obgs ,mzabab
d990600L“ Lobgmoo o 9.0 sdohmd LLLY-
M39mn3os sbgmo 0b®Hndmgbhozngodob bMmy-
Mo 3M79396300L T0BB0M 3obMBOL B3o3M0
d0amads, Mm3 oy bggbo gnbos, mJzn vdanb
dgbobgd. bmenm dgmMmg dbsmobmzob 0d0b
B0bobboM Tghymonbyds, MmMA Jomab bbgy-
oo bgmdgnbgdgmos 0408wy, Lobsd 69050
oM ©agMmogzlL, Lodommmnobns. 3obogmo
093609M0 Bogymobbdg3zn MabbdmMdNL dbm-
oMmE domnob osbmm yMongMomdsdo o
3Ma3909hMagoym  LYJLYsYMm  J3939009
03039000 900bbT900.12 333LMsb, MMEILLE
L94LRY o9 6900MMZDY 3LOYOMMOM,
o0 dbmame 39MOsmMNdYOPmMO ,30“ oM 037-
mobbdgoe. ,30% dgbadmygdgmns godmabahmb
bbgoobbge 60360m, MmEgbsg gb 60dbgdon
3om®Mbommgdnbmzob bogbmodny, 3MmMOMYds
of 04dbgds. MMEo dadnsbgdn gMmBsbg-

119  Jofmorymo Lobsdsmogmm 3Mmag@nzal 3Modoinmo
5banBobo3nl 0b. gggamas, 0. (2021). moms@om
3fhm3mEnmadymo 833emammods, 39335b0al Ybn3g-
MLoGE0b 3ghomeymo godmsgds, Lobsdsmorgnm
39005§yYy33&0mydsms sbsgmnbo, N1.

Jofmoymo o bb3s 0yMmoliccndzngdals Bogsenom-
B9 Lobadsmormmm 3Mmagd@n3nl 3Modninmo sbsgo-
Bobo3ol 0b. 3gyggmos, 0. (2021). sMo-Bos@smyMa
3bMAmMds mysbymo dogmamdal 3mbEgdubBdo, 3o-
330L600L 9bn3gMboGgB0L 3gMhaomenmo godmagds,
LOLOBsMNEMM 3odHY393BNMIOIMNS Sbsnbo N2.
sbg39 0b. 3933m0s, 0. (2022). s3MgL0al Lodslybme
0b6@ndyMm 3omEGbomMBy sygomgdamo dmagmog-
0000 dogmomonlb 3Mndnbosmabgds. o 306mbo
oy 856307900 Lobbal bodsmmmob 3Mag@ngs? bo-
dommsmo s bmazemom 8(4).

Thorburn, M. (2022). Sexual Assault Law in Canada In
Hornle T. (ed), Sexual Assault Law Reform in a Compa-
rative Perspective, Oxford University Press, 100-101.
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00bm30b y3bmbo sMNsb, 0 dgdHn dogobbdg-
300 gobg300 LognMmm MobbIMdsdn aboMm-

639690moc.

3. Mens rea — 3330J3b0O
dMoEaMOL dNadua0

393935(h07Mgo0b sd3Mdomozn MgxmMmaIn-
Moo 306mbgdnb dobgznm, gondohny-
Mm900L byodngdhyMo By8s0396MMONL (mens
rea) mmo doMomon 90aMAs s8330ME..
mMn39g IMEymMn sMLMOMNZd® JMMNY,> M-
3006 0L9dLMOb Eo3e3d0Myd0m 3MTY6030-
300bs o @oMgadmgodnb omddob dgxasbgdy
ambn3mymo 5©sd0s60L (reasonable person)
39ML39gH0306 bgds. . 3nMzgmb dgbod-
oMMy 303939036mMm 3obsnb,0d9M030L dm-
309Mmmo dhoho o 06gamabo/ygmbo, bmenm
99mMy 5338L - d300900.* 030b dgBsLYON-
Lab, 0y Mo dogmabbdgzs gobbns dMomM Y-
0ymads 03 MoL3NL JLOBM3300 — 3oM()-
BomMmo 60030 Mdbobdo oym oy oMo
9oLmob LYdLYOMYM 303d0MBY — IMBIYOY,
0y M339bo gMmbnzMmymo nym dgzomads nd
3oMgdmgonb dbgzgmmosdo domydnm, Mo-
dog ob dmbgo. 30M33mn Joamdnm, gm0
©o60doymab 9998003960MO0L 9398 Om6-
0900 M36bAMOSLMOD O30300Md00M -
d3903mo d93mas, bmgmm dgmMmg Toam-
90L d90mbgg3000, goydobnyMmgods hogbomao
3o06vMobznm 3omzg dgbamonm obzgds, bmenm
90b0 Aogbs gogxMmbomydmmMdnm 3939
3d90003906mMmodv0. 339600369 G90mbzg39d0
Labggmo AbYOYJ0s.1>

3nM3gmo dogmds gymobbdmob, MmJ
30M3s dbmeme 03 d9dmbznzsdn 36o bBo-

123 ob. Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory, Oxford University Press. 97; sbg3)
ab. Herring, J. (2020). Criminal Law: Text, Cases, and
Materials, Oxford University Press, 505-509.
0d3301M0 Imgmal sbaenaBolion3nl nb. Lernestedt,
C. & Kagrell, M. (2022). The Swedish Move Towards
(In)Voluntariness in Hérnle, T. (ed.), Sexual Assault
Law Reform in a Comparative Perspective, Oxford
University Press.

008- nb. Wegerstad, L. Negligent Rape Law. In Hoven
E. & Weigend, T. (eds.). Consent and Sexual Offenses,
Comparative Perspectives, Nomos, 125-126.
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ABSTRACT

Plea bargaining is one of the most important institutions of crim-
inal law not only in Georgia but also in other countries. The said pro-
cedural institution was also introduced into the Georgian system and
has not lost its relevance since its introduction. It is also obvious that
this procedural-legal institution is the cornerstone of Anglo-Ameri-
can law, and it is impossible to discuss it outside the context of the
said legal system.

Our research includes an in-depth study of the plea bargaining
as a basic legal institution. In particular, the formation and develop-
ment of plea bargaining in England and America is presented. Among
them, the case law in the part of plea bargaining is discussed. The
article presents the process of implementing plea bargaining in the
countries of continental Europe. The work contains a comparative
legal analysis of different countries and the Georgian system.

Historically, there are two types of bargaining: explicit and im-
plied. Explicit plea bargaining is an open offer from a judge to a vic-
tim during a trial or a judge’s advice to a defense attorney about the
“best reasonable solution”.

The rules of expedited justice in the countries of the continental
European system (Germany, France, Italy) are characterized by certain
features, the features of which are discussed in this article.

The study reveals the main essence of plea bargaining in Georgia,
the practice of its use, and the main problems. The author’s conclu-
sions and recommendations are presented at the end of the study.

KEYWORDS: Plea bargaining, Justice, Court, Evaluation of the
evidence
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INTRODUCTION

The strategic direction of accelerated justice,
which originated from the Anglo-Saxon model
of law, is highly relevant today for the proce-
dural laws of Georgian and foreign countries.

Long before on September 17, 1987, the Com-
mittee of Ministers of the Council of Europe
specially adopted the recommendation, which
offered its member states to introduce simpli-
fied forms of proceedings and to introduce ac-
celerated forms of resolution of “criminal law
disputes”!

In the countries of the continental Europe-
an legal system, where the proceedings were
very long in time,? they began to perfect the
existing models and simplify traditional mech-
anisms; many procedural regulations were in-
troduced that accelerated the time of litigation
and simplified procedural actions, which is why
today in various forms of procedural legisla-
tion, these requirements are implemented and
function successfully in most European coun-
tries (Belgium, Italy, France, Greece, etc.). This
idea is based on the principles of competition,
equality and constant control of the investiga-
tive stage by judicial authorities.

Article 8 of the Criminal Procedure Code of
Georgia, as a principle, guarantees a fair pro-
cess and provision of accelerated justice, where
it is indicated that the accused has the right
to speedy justice within the time limits estab-
lished by the Procedural Code. A person has
the right to refuse this right if necessary for the
proper defence preparation. The court must
prioritise the criminal case in which imprison-
ment is used as a preventive measure against
the accused.

Before we talk directly about the Georgian
model of accelerated justice and its problems,
it is probably better to first consider the fea-
tures that characterize the procedural laws of

1 Recommendation No. R (87) 18 of the Committee of
Ministers to Member States concerning the Simplifica-
tion of Criminal Justice <http://www.antoniocasella.
eu/ restorative/ Rec(87)18.pdf>.

2 Pradel, J. (1999). Comparative Criminal Law. Thilisi, p.
393.

Anglo-Saxon and continental European coun-
tries in the implementation of speedy justice.

1. A FORMAL PLEA OR DEAL

Nika Tskhvarashvili

This plea is a statement by one party in a
criminal proceeding to admit the fact on which
the other party bases its claim or counter-opin-
ion; it relieves the other party from further nec-
essary substantiation of the mentioned fact,
whichin this case is deemed to be proved.’ There
are several types of formal guilty pleas. Histor-
ically, plea bargaining originated in the United
States. Currently, up to 90% of criminal cases
are considered in this way.* In the American le-
gal literature, we can find the following defini-
tion of a plea bargain: it is a case where the ac-
cused pleads guilty (plea guilty) in exchange for
a less severe sentence (plea guilty) or exchange
for other interests. A deal is made between the
accused and the prosecutor. Rule 11(c)(1) of
the Federal Rules of Criminal Procedure states
that a judge is prohibited from participating in
a plea bargain.’ The US Supreme Court held in
the Missouri® and Laffer’ cases that a defendant
has a constitutional right to the effective assis-
tance of counsel under the Sixth Amendment to
the United States Constitution when entering
into a plea bargain. It should be noted that the
prosecutor has the right to use threats to force
the accused to make a deal, but this influence
should be related only to the qualification of
the crime and the amount of the punishment.

3 Mamniashvili, M. (2015). Recognition of Formal Guilt
(in the book: Criminal Law Process of Georgia (General
Part)). Eds.: Ghakhokidze, J., Mamniashvili, M., Gabi-
sonia, |. Publishing house “World of Lawyers”, pp. 249-
258.

4 Langer, M. (2004). From Legal Transplants to Le-
gal Translations: The Globalization of Plea Bargaining
and the Americanization Thesis in Criminal Proce-
dure. Vol. 45, Ne1, pp.1-64.

5 Federal Rules of Criminal Procedure <https://www.
law.cornell.edu/rules/frcrmp>.

6 Missouri v. Frye. (132 S. Ct. 1399 (2012)) <https://le-
galdictionary.net/missouri-v-frye/>.

7 Lafler v. Cooper. (2012) <https://www.law.cornell.
edu/supremecourt/text/10-209>.
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This provision was confirmed in the Borden-
kircher® case. But if there are no reasons to im-
pose a more strict sentence, and the prosecutor
still uses threats, this is a violation.

In the case of Santobello,” the Supreme
Court ascertained that if the accused agrees
to a deal with the prosecutor in exchange for
a recommendation but then the prosecutor
does not fulfill this promise, another prose-
cutor is appointed with whom the agreement
was not signed, then, in this case, the proce-
dural rights of the accused are violated. But if
the court disagrees with the prosecutor regard-
ing the amount of the sentence and imposes
a heavier sentence than what was specified in
the deal, then the accused cannot claim a viola-
tion of the constitutional right. Many US states
have instituted plea bargaining (plea guilty) to
achieve this goal. The accused has the right to
initiate an agreement with the prosecutor be-
fore the sentencing if there are valid reasons
for doing so.

The court is authorized to share a plea bar-
gain and include this provision in the final deci-
sion. The judge may also refuse to accept such
a deal if the evidence in the criminal case does
not point to the defendant’s guilt. The parties
will be notified of the court’s decision at the
court session. Thus, the court does not auto-
matically recognize the plea agreement but an-
alyzes the evidence received from the parties in
the criminal case.

In Great Britain, the institution of plea bar-
gaining appeared much later than in the United
States. Long before 1970, the Court of Appeal
expressed a negative position regarding the
institution of plea bargaining, stating that this
practice is unacceptable in criminal proceed-
ings. However, the lower courts did not hold the
Court of Appeal’s instructions and continued
the bargaining practice. The High Judiciary had
no choice but to adopt the established practice

8 Bordenkircher v. Hayes. (434 U.S. 357 (1978)) <https://
supreme.justia.com/cases/federal/us/434/357/>.

9 Santobello v. New York (404 U.S. 257 (1971)) <https://
supreme.justia.com/cases/federal/us/404/257/>.

of using this institution.® The emergence of es-
tablished plea agreements, Contrary to the di-
rect instructions of the superior courts in the
case law country, suggests that the criterion of
efficiency has prevailed over the tradition of ju-
dicial resolution of criminal cases on the merits.

Historically, there are two types of bargains:
expressed and implied" An expressed bargain
(later prohibited in R v. Turner's case®) is an
open offer by the judge to the damaged person
during the trial (R. v. Barnes®) or advice from
the judge to the defense lawyer as to the “best
reasonable solution” (R. v. Inns™).

An implied bargain can be of three forms.
The first form - within the client-advocate re-
lationship - the advocate, based on his proce-
dural status, advises that alleviates the respon-
sibility of the accused (R. v. Turner). The second
form - within the judge-defense relationship
- is based on the freedom of communication
between the judge and the lawyer in the ab-
sence of the accused in the judge’s room, and
this communication must be directed to the de-
fense of the client. For example, the defendant
has cancer, but he does not know about it; this
circumstance may affect the decision made by
the judge (R. v. Cain®™). The third form is in the
form of mitigation of punishment due to active
repentance.

The prosecutor’s role gradually increases,
and he decides whether to make a deal. This is
because the Crown Prosecution Service was cre-
ated in 1986, and the Criminal Justice Act gave
the power to lay the final charge to the public
prosecutor (previously, the police had the said
right) in 2003. The difference between the Amer-
ican and English institutions of guilty pleas lies
in the historical role of the prosecutor. To clarify

10 Rauxloh, R. (2012). Plea Bargaining in National and In-
ternational Law. Routledge, London, p. 285.

11 Thomas, P. (1978). Plea Bargaining in England.

12 R. v. Turner. (1 All ER 70 (1975)) <https://vlex.co.uk/
vid/r-v-turner-794008705>.

13 R. v. Barnes. (55 Crim App. 100 (1970)) <https://vlex.
co.uk/vid/r-v-barnes-793401041>.

14 R. v. Inns. (60 Crim. App. 231 (1974)) <https://vlex.
co.uk/vid/r-v-inns-793111617>.

15 R. v. Cain. (Crim LR 464 (1976)) <https://decisions.scc-
csc.ca/scc-csc/sce-csc/en/item/17086/index.do>.
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the place of prosecutors in a new function for
them - the parties to the plea agreement - the
rule’ of the procedure for confession of guilt
was developed in 2009.

A plea bargain in English criminal law is a
case between the prosecutor and the defense
where the accused pleads guilty to the charge,
in which case the prosecution does not proceed
with the indication. There is another option of
a deal, when the accused pleads guilty to a less
serious crime (i.e. burglary is reclassified to
theft, theft to handling stolen goods), this in-
stitution can be used in all categories of crim-
inal cases.

The accused must initiate the plea bargain
at any stage of the proceedings before entering
the courtroom. R v. The Goodyear case estab-
lished the rule that a maximum penalty” should
be considered when agreeing to a sentence.

In continental Europe, plea bargaining was
introduced much later, in the early 21st centu-
ry. In France, the plea agreement (Comparution
sur reconnaissance préalable de culpabilité)
creates a way to avoid prosecution if a person
admits to the charges brought against him (Sec-
tion™ 8 of the French Code of Criminal Proce-
dure). As a rule, this procedure is carried out at
the prosecutor’s initiative. The accused himself
or his lawyer can also request a deal; the pros-
ecutor can accept or reject the request. In addi-
tion, the investigating judge may request a plea
bargain and forward the case to the prosecutor.
The deal is made only with an adult defendant
and is used only in the case of a misdemeanor
(delict). In addition, the investigating judge may
request a plea bargain and forward the case to
the prosecutor. The deal is made only with an
adult defendant and is used only for a misde-
meanor (delict). Article 111-1 of the French Pe-

16 The acceptance of pleas and the prosecutor’s role in
the sentencing exercise <https://www.gov.uk/guid-
ance/the-acceptance-of-pleas-and-the-prosecutors-
role-in-the-sentencing-exercise>.

17 R. v. Goodyear. (All ER (D) 266 (Apr (2005)) <https://
vlex.co.uk/vid/r-v-goodyear-karl-793793697>.

18 Code de Procédure Pénale. (Version en vigueur au
09 décembre 2023) <https://www.legifrance.gouv.fr/
codes/texte_Ic/ LEGITEXT000006071154/>

nal Code divides criminal acts into three cate-
gories: felonies (most serious, only intentional,
punishable by imprisonment for more than ten
years), misdemeanors (less serious, intentional
or negligent, imprisonment for up to 10 years),
violations (minor action, imprisonment is not
imposed). However, not all crimes fall within
the scope of plea bargaining. Exceptions are the
following types of crimes: violence, threats of
violence, aggressive sexual crimes and reckless
body harm if they are punishable by imprison-
ment for more than five years; manslaughter;
media activity related to crimes (insult, defa-
mation); political crimes (terrorism, etc.).

If the prosecutor decides that a plea deal is
the preferred option in the given case, then he
calls the defendant. Mandatory participation
of a lawyer during the conclusion of a transac-
tion is established. The prosecutor offers the
accused: 1) a fine, the amount of which cannot
exceed the amount of the imposed fine; 2) Im-
prisonment, the term of which cannot exceed
one year and half of the sentence served. The
accused can accept the offer, refuse it or ask for
additional time to think for a maximum of 10
days. In an open trial, the judge recognizes or
rejects the bargain (ordonnance d’homologa-
tion). It should be noted that the judge cannot
change or supplement the terms of the bargain.

The French Ministry of Justice notes that the
purpose of the plea agreement is to free up the
courts, significantly speed up the processing
of cases and increase the effectiveness of the
punishment because the accused confesses to
the crime. The European Court of Human Rights
recognized France as a violator of unjustified
delays in the consideration of cases.” In addi-
tion, a deal can also be made by a legal entity
through its representative (Article 706-43 of the
French Criminal Procedure Code). In addition,
it is emphasized that the use of coercive mea-
sures against the representative of a legal en-

19 Circulaires de la Direction des Affaires Criminelles et
des Graces Signalisation des Circulaires du ler Juillet
au 30 Septembre 2004 <https://www.justice.gouv.
fr/sites/default/files/migrations/portail/bulletin-offi-
ciel/3-dacg95e.htm>.
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tity is prohibited, except for the summons for
trying the case.

In Germany, the institution of plea bargain-
ing (Abshprachen) was introduced in 2009 and
provides for a reduced sentence or exemption
from serving if the accused pleads guilty. Ac-
cording to Article 153 of the German Code of
Criminal Procedure, the prosecutor’s office can
drop the case at the preliminary investigation
stage due to the minor nature of the action if
the accused pays a fine. The deal is conclud-
ed at a court session with the participation of
both parties.?

The bargaining process can be divided into
three stages. The first is that the prosecutor
offers a plea bargain that involves a reduced
sentence in exchange for a guilty plea. The sec-
ond stage is when the defense admits guilt or
the crime committed by the accused. As a re-
sult, the prosecution is not required to prove
the accused person’s guilt. The peculiarity of
the German model lies in the fact that, before
the plea bargaining, i.e. before the case is tried
in court, the accused can familiarize himself
with the materials of the criminal case and all
the evidence.

When comparing plea agreement institu-
tions in foreign countries, it is worth noting that
procedural conditions share the following com-
mon features:

1. Adealis concluded between the defense
and prosecution parties without the par-
ticipation of a judge;

2. The terms of the deal usually contain a
condition about the maximum term of
the sentence, which the court’s judg-
ment can later determine;

3. The participation of a lawyer during
the conclusion of the plea bargain is
mandatory.

20 German Code of Criminal Procedure (Strafprozeford-
nung — StPO) <https://www.gesetze-iminternet.de/
englisch_stpo/englisch_stpo.htmli>.

2. ACCELERATED DEAL

Accelerated (lat. celerantes - fast, the fast-
est) deal is a deal about simplifying justice pro-
cedures. If the American plea bargain is formal-
ly related to representations, the truth of the
judicial decision, i.e. It is assumed that the ad-
mission of guilt by the accused is trustworthy,
in the criminal proceedings of a number of Eu-
ropean countries (Spain, Italy and others) from
the 80s of the last century, they began to use
a plea deal, the object of which was not only
the guilt itself but also the formal consent of
the accused to the indictment (conformidad -
Articles 655, 589 of the Criminal Code of Spain)
or “sentencing” (the so-called pattegament
- Articles 444-448 of the Criminal Code of Ita-
ly, as amended in 1988). In both cases, the ac-
cused agrees to such deals to plead not guilty.
In response to this action, the law provides for
a lighter sentence (no more than six years in
Spain) or a reduction of the specified term of
the sentence (reduction of imprisonment by
one-third in Italy). In addition, no judicial inves-
tigation is conducted. In practice, such a deal is
perceived as an agreement between the parties
to plead guilty, earning it the unofficial name
“zero plea””

Article 40 (Part 10) of the Criminal Proce-
dure Code of the Russian Federation also pro-
vides for the trial of the case using an acceler-
ated bargain. In such a case, an agreement is
made between the prosecutor, the victim, and
the accused on the appointment of punishment
for crimes of medium severity (which provides
up to 10 years of imprisonment). No judicial in-
vestigation is conducted, and the court, with its
verdict, confirms the sentence agreed upon by
the parties in advance.

As we mentioned above, Article 8 of the
Criminal Procedure Code of Georgia, as a prin-
ciple, guarantees a fair process and provision

21 Mampniashvili, M. (2015). Recognition of Formal Guilt
(in the book: Criminal Law Process of Georgia (Gen-
eral Part)). Eds.: Ghakhokidze, J., Mamniashvili, M.,
Gabisonia, I. Publishing house “World of Lawyers”,
pp. 249-258;
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of speedy justice, where it is indicated that the
accused has the right to speedy justice within
the time limits established by the Procedural
Code. A person has the right to refuse this right
if it is necessary for the proper preparation of
the defense. The court is obliged to consider as
a priority the criminal case in which imprison-
ment is used as a preventive measure against
the accused.”? Moreover, according to the pro-
cedural legislation of Georgia, the plea agree-
ment is used in two directions: first, it helps to
speed up the justice process, and second, it is
one of the best ways to reveal the participants
in organized crime because even in a special
case, when the perpetrator of the crime is re-
vealed as a result of the cooperation of the ac-
cused/sentenced person with the investigative
authorities. The identity of an official and/or a
person who commits a serious or particularly
serious crime and his direct assistance cre-
ates essential conditions for solving this crime;
such a person may be reduced in punishment
and/or fully exempted from criminal liability or
punishment.

3. THE GEORGIAN MODEL
OF PLEA BARGAIN

It should be noted from the beginning that
the plea agreement in force in Georgia is not a
complete copy of the “plea bargain” in the USA.
It was not directly copied from the procedural
legislation of other countries of Europe or the
former Soviet Union. In each state, the institu-
tion of the plea agreement has its characteris-
tics, which, in many cases, quite distinguish it
from the American one.?

The institution of the plea agreement in
Georgia was introduced in the previously ef-
fective Criminal Procedure Code by the law of
February 13, 2004. It has passed a certain his-

22 Criminal Procedure Code of Georgia, Article 8
(18.09.2023) <https://matsne.gov.ge/ka/document/
view/90034?publication=157>.

23 Gogshelidze, R. (2007). Plea Agreement — for All Cate-
gories of Crime? Journal “Profession Lawyer”, N2, pp.
84-92.

torical path before taking place in the Georgian
justice system with some important changes in
the current Criminal Procedure Code.

Chapter 64' of the previous Criminal Proce-
dure Code, where the plea agreement was stip-
ulated since its adoption (February 13, 2004),
including its effect, especially since March
2005, has undergone systematic and significant
changes, reaching 27. The title of Chapter 64' of
the previous Criminal Procedure Code has been
changed. If it was called a “Plea Agreement”
when it was accepted, it was later titled a “Plea
Agreement and Full Release from Sentence”.

Moreover, in accordance with Article 15" of
the Code of Criminal Procedure, the first part of
Article 679" of the same Code determined that
the plea agreement is the basis for the judg-
ment to be determined by the court without
considering the merits of the case. In contrast
to the previous (February 13, 2004) edition, the
legislator did not consider mandatory the issue
of the accused person’s cooperation with the
prosecution, which is manifested in the con-
fession of the crime and the provision to the
investigative bodies of such trustworthy infor-
mation or evidence or information about the
crime committed by the official, which contrib-
utes to solving this crime. According to the first
edition of the law, the consent of the accused to
help and cooperate with the investigation was a
necessary condition of the plea agreement. Co-
operation with the investigation, as indicated
in the legal literature, meant that the accused
would provide the investigation with truthful
information about a more serious crime or a
crime committed by a higher-ranking official,
or based on the confession of a less serious
crime, a criminal prosecution would be carried
out against the emperor who committed a more
serious crime.?

In case of fulfillment of such conditions, the
prosecutor had the right to request a reduction
of the sentence for the accused or, in the case
of a combination of crimes, to decide on re-

24 Gabrichidze, N. (2004). Plea Agreement. Journal, “Hu-
man and the Constitution”, Ne3. p. 55; Journal “Law”,
Ne5-6, pp. 57-63.
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ducing the charge to partial removal. But, a few
months after the enactment of the law (Law of
July 24, 2004), the procedural legislation under-
went changes, from the first part of Article 679"
of the previous Code of Criminal Procedure, the
obligation of the accused to confess and agree
to cooperate with the investigation, to provide
trustworthy information or evidence of a seri-
ous crime committed by a person, which would
contribute to the opening of such a category of
crime. In addition, the terms of the plea agree-
ment were divided into two and were indicated
as a “plea bargain” or “sentence agreement”.?® In
the case of a plea bargain, the confession of the
crime by the accused was considered mandato-
ry, while the requirement to cooperate with the
investigation was maintained. As for the sen-
tence agreement, at such time, the accused was
not required to confess the crime, and cooper-
ation with the investigation remained a man-
datory requirement for the accused to agree on
the punishment with the prosecutor.

In the previous criminal procedural legis-
lation, in the last period (except for the revi-
sion of the law of March 25, 2005), a number
of substantial changes were made in Chapter
64" of the Criminal Procedure Code. Article 15'
of the previous Criminal Procedure Code indi-
cated that the plea bargain was carried out in
compliance with the principle of judicial inde-
pendence, the purpose of the plea bargain is to
provide quick and effective justice, and special
chapter 64' of the same code provides for the
plea agreement and the conditions and proce-
dural rules for full exemption from punishment.
In addition, if offering a plea bargain to the
accused represented the prosecutor’s power
with the amendments, the plea bargain could
be offered to the accused (defendant) and the
prosecutor during the substantive discussion of
the case before the court argument. The court
(judge) was authorized to offer the parties to
conclude a written plea agreement within the
framework of the procedural legislation.

25 Criminal Procedure Code of Georgia. (2004). Amend-
ments and additions as of October 2004. Thilisi, pp.
377-378.

It should be noted that on April 28, 2006, the
amendments to Article 679, Part 2 of the Crimi-
nal Procedure Code gave a different interpreta-
tion to the plea bargain when agreeing on the
sentence because the non-confession in the
part of the charge was completely removed and
it is indicated that “while plea-bargaining, the
accused (defendant) does not contradict the
charges to the accusation, although he agrees
with the prosecutor on the size of the punish-
ment or complete release from it”. Thus, wheth-
er the accused confessed or did not confess to
the charges was no longer important for the
plea bargain.?

In the current Procedural Code, the institu-
tion in question is titled a “Procedural Agree-
ment”, and in the last period, the legislator
made a number of changes. First of all, it should
be noted that Section 11" was added to Article 3
of the Criminal Procedure Code of Georgia, the
definition of the concept of evidence sufficient
to issue a verdict without considering the mer-
its of the case, the standard of evidence evalu-
ation. That is, evidence that would convince an
objective person that the accused committed a
crime, given that the accused confesses to the
crime, does not make the evidence presented
by the prosecution indisputable and denies the
court the right to consider the merits of his case.

At present, with the amendments made to
the Code of Procedure, the division of the basis
of the plea agreement into two parts was can-
celed, and it was determined that the basis for
the court’s sentencing without considering the
merits of the case is the plea bargain, accord-
ing to which the accused admits the crime and
agrees with the prosecutor on the punishment,
reduction of the charge and partial dismissal.

When entering a plea agreement, the ac-
cused may agree to cooperate and/or pay dam-
ages to the prosecutor along with the above
conditions.

A plea bargain is concluded by a prior agree-
ment with the superior prosecutor.

26 Mamniashvili, M. (2021). The Georgian model of Plea
Agreement and the Separate Problems of its Comple-
tion, Journal “Themida”, Ne14 (16).
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Both the accused (convicted) and the prose-
cutor can offer plea agreements. During the tri-
al of the case, the court is authorized to find out
the possibility of concluding a plea agreement
between the parties.

When entering into a plea bargain, the pros-
ecutor is obliged to warn the accused about the
consequences of the plea agreement and to ex-
plain to him that in case of entering into a plea
bargain, the court brings out the incriminating
evidence without direct and oral examination
of the evidence, and that entering into a plea
agreement does not release the accused from
civil and other types of responsibility.

In special cases, the Prosecutor General of
Georgia or his deputy has the right to apply to
the court for the full or partial release of the
accused from civil liability. In this case, civil re-
sponsibility rests with the state. It is true that
the procedural legislation does not indicate in
what cases the Prosecutor General has the right
to release a person from civil liability because,
in such a case, the state has the obligation to
compensate for the damage caused.

A protocol is drawn up regarding the plea
bargain, which describes the negotiation pro-
cess between the accused and the prosecutor
(protocol of the plea bargain). A copy of the
minutes of the plea agreement will be given to
the accused and his lawyer. The accused and his
lawyer have the right to comment on the plea
bargain protocol attached to the protocol. The
prosecutor signs the protocol of the plea agree-
ment, the accused and his lawyer, as well as the
legal representative of the accused, if any.

CONCLUSION

In the current Procedural Code, the in-
stitution in question is titled a “Procedural
Agreement”, and in the last period, the legis-
lator made a number of changes. First of all,
it should be noted that Section 11" was added
to Article 3 of the Criminal Procedure Code of
Georgia, the definition of the concept of evi-
dence sufficient to issue a verdict without con-

sidering the merits of the case, the standard
of evidence evaluation. That is, evidence that
would convince an objective person that the
accused committed a crime, given that the ac-
cused confesses to the crime, does not make
the evidence presented by the prosecution
indisputable and denies the court the right to
consider the merits of his case.

At present, with the amendments made to
the Code of Procedure, the division of the basis
of the plea agreement into two parts was can-
celed, and it was determined that the basis for
the court’s sentencing without considering the
merits of the case is the plea bargain, accord-
ing to which the accused admits the crime and
agrees with the prosecutor on the punishment,
reduction of the charge and partial dismissal.

When entering a plea agreement, the ac-
cused may agree to cooperate and/or pay dam-
ages to the prosecutor along with the above
conditions.

A plea bargain is concluded by a prior agree-
ment with the superior prosecutor.

Both the accused (convicted) and the prose-
cutor can offer plea agreements. During the tri-
al of the case, the court is authorized to find out
the possibility of concluding a plea agreement
between the parties.

When entering into a plea bargain, the pros-
ecutor is obliged to warn the accused about the
consequences of the plea agreement and to ex-
plain to him that in case of entering into a plea
bargain, the court brings out the incriminating
evidence without direct and oral examination
of the evidence, and that entering into a plea
agreement does not release the accused from
civil and other types of responsibility.

In special cases, the Prosecutor General of
Georgia or his deputy has the right to apply to
the court for the full or partial release of the
accused from civil liability. In this case, civil re-
sponsibility rests with the state. It is true that
the procedural legislation does not indicate in
what cases the Prosecutor General has the right
to release a person from civil liability because,
in such a case, the state has an obligation to
compensate for the damage caused.
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A protocol is drawn up regarding the plea lawyer have the right to comment on the plea
bargain, which describes the negotiation pro- bargain protocol attached to the protocol. The
cess between the accused and the prosecutor prosecutor signs the protocol of the plea agree-
(protocol of the plea bargain). A copy of the ment, the accused and his lawyer, and the legal
minutes of the plea agreement will be given to representative of the accused, if any.
the accused and his lawyer. The accused and his
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