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WOMEN’S POLITICAL RIGHTS
IN INTERNATIONAL LAW
AND PRACTICE IN VIETNAM

Mac Thi Hoai Thuong

Doctor of International Law, Hanoi Law University,
Vietnam

ABSTRACT

As one of the fundamental human rights, political rights guarantee
that persons can equally participate in socio-political life or manage-
ment of the state and society without any unreasonable restriction. En-
suring women'’s political rights is an important basis for improving wom-
en’s status in society. Although ensuring women’s political rights has
gained many achievements in Vietnam, there are still many limitations.
Through a systematic analysis of the provisions of the International Con-
ventions on Human Rights, the article explains the content of women’s
political rights and defines the obligations that must be complied with by
the member states to ensure the political rights of women. In addition to
practical analysis, the data about the exercise of political rights of wom-
en, such as the percentage of female deputies to the National Assembly,
the percentage of women participating in the People’s Council, female
cadres and civil servants participating in the political processes are col-
lected, thereby the article makes some comments on the achievements
and limitations in performing national obligations of Vietnam to ensure
political rights of women. The article points out the causes of the limita-
tions and proposes solutions to improve the effectiveness of ensuring
women'’s political rights in Vietnam.

KEYWORDS: Political rights, International conventions, Women, Human
rights, Vietnam
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INTRODUCTION

To understand the concept of women'’s politi-
cal rights, it is necessary to clarify the concept of
politics. Politics is an objective phenomenon of
social life, an important part of the superstruc-
ture in society that forms the state; it is expressed
through class, national, and international rela-
tions in gaining, retaining, and exercising state
power and people’s participation in state affairs.
There are many different definitions of political
rights. According to Black’s Law Dictionary, po-
litical rights are the rights that can be exercised
during the establishment or management of gov-
ernment. The rights of citizens are established or
recognized by the Constitution so that they can
participate directly or indirectly in the establish-
ment or management of government. According
to the Law Dictionary (1999), political rights are
defined as the rights of citizens to participate in
state management. It is considered the most im-
portant right of citizens in their lives by which
they exercise their rights to master the coun-
try and society. Political rights are exercised in
many different ways, such as the rights to vote
or stand for election to state agencies, to partici-
pate and contribute opinions in the development
of social policies, to participate in building and
developing the laws, to monitor the activities of
state agencies and social organizations, to make
recommendations to state agencies, and to vote
when the state conducts a referendum.

Human rights generally include civil-politi-
cal rights and economic-social-cultural rights. In
particular, women’s political rights are import-
ant human rights of women, including the right
to vote, the right to stand for election, and the
right to participate in state management, etc.
These rights are guaranteed by the constitu-
tion and the law, establishing equality between
women and men in their legal capacity to par-
ticipate directly or indirectly in state and social
management. In the global development trend,
women'’s rights attract more attention from soci-
ety. Enhancing the position of women in politics
plays a particularly important role in enhancing
the position of women in society, as how women

exercise their political rights is one of the best
measurements for evaluating the role of women
in political life in particular and society in gen-
eral. Women'’s political rights have the following
main characteristics:

Firstly, women’s political rights are a factor
that positions women’s and men'’s equality in po-
litical and social life. Thereby, the participation
of women in the decision-making process associ-
ated with their rights and obligations in all fields
is ensured. This is equality, in essence.

Secondly, women'’s political rights are a legal
form demonstrating the democratic and equal
nature of society. Women's participation in the
decision-making process at all levels ensures
that state policies take gender equality into ac-
count and reflect democracy in society. Accord-
ing to the United Nations Charter on the Elim-
ination of All Forms of Discrimination against
Women, the exercise of women'’s political rights
must be guaranteed by three principles: equality,
non-discrimination, and responsibility of mem-
ber states, in which responsibility of member
states ensure the social democracy concerning
to women'’s political rights.

Thirdly, the exercise of women’s political
rights is the condition for the full realization of
women’s economic, cultural, and social rights, as
human rights are the unification of two groups
of rights: political-civil rights and economic-cul-
tural-social rights. It has practically been proven
that women only have the opportunity to exer-
cise their rights when they are involved in lead-
ership and management in society. Therefore,
political rights are the most basic and important
rights to achieve gender equality!

The exercise of political rights is a measure
of gender equality. However, a gap still exists
between the rights stipulated by the law and
practice. The average proportion of women par-
ticipating in national legislatures is only 16%, in
the United Nations embassies is 9%, and in cabi-
nets is 7%. The number of countries with women
serving as the head of government (president or

1 Uyen N.T.T. (2018). The exercises of women’s political
rights in Vietnam today, Journal of Political Theory Ho
Chi Minh National Academy of Politics, (4) pp. 10-17.
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prime minister) is just 7 of the 190 countries in
the world. The proportion of women serving in
parliaments is a criterion for evaluating women's
participation in the political system. As of 2009,
only 23 countries in the world achieve a rate of
30% or more of women serving parliament.?

1. METHODOLOGIES

The article uses the method of synthesizing
and generalizing the content of international in-
struments on women’s political rights to point
out the national obligations of Vietnam to ensure
women’s political rights. By data collection and
analysis methods, the article evaluates women'’s
participation in international commitments and
assesses the practical exercise of women’s po-
litical rights in Vietnam concerning the exercise
of men’s political rights. Moreover, using histori-
cal methods, the article points out the formation
and development of Vietnamese law on women'’s
rights. Based on the current practice in Vietnam,
the article proposes several recommendations
to strengthen the exercise of women'’s political
rights in Vietnam.

2. STUDY RESULTS

2.1. Women's Political Rights
in International Instruments
and the Participation

of Vietnam

Women’s political rights are recognized in
many international instruments. The instruments
on women’s political rights include two main
groups: (1) international instruments recognizing
political rights for humans in general based on
promoting equality in dignity, such as the Univer-
sal Declaration of Human Rights 1948, Convention
on Civil and Political Rights 1966; and (2) interna-
tional instruments recognizing women'’s rights,

2 Hanh N.T.V, (2015). Women'’s participation in the
political system in Vietnam today, Journal of Political
Theory Ho Chi Minh National Academy of Politics, (10)
pp. 8-17.

including Convention on the Political Rights of
Women 1952, Convention on the Elimination of
All Forms of Discrimination Against Women (CE-
DAW) adopted by the United Nations General As-
sembly in 1979; The Beijing Declaration and the
Platform for Action adopted at the Fourth World
Conference on Women held in Beijing (China) in
1995; Millennium Declaration at the Millennium
Summit held by the United Nations in 2000 in
New York (USA). Specifically:

The preamble to the 1945 Charter of the
United Nations (UN) emphasized the equality of
rights between men and women. On that basis,
the Universal Declaration of Human Rights (1948)
established the fundamental principle to ensure
the equal rights of men and women in Articles 1
and 2: “All human beings are born free and equal
in dignity and rights, have reason and conscience
and should treat each other in a spirit of brother-
hood. Everyone is entitled to the freedoms out-
lined in this Declaration, without distinction of
any kind, such as race, colour, sex, language, reli-
gion, political opinion or belief, national or social
origin, property, birth or any other status”?

Article 3 of the International Covenant on
Civil and Political Rights (ICCPR) also specifically
protects the equal right of women to participate
in political and civil life.* The Human Rights Com-
mittee emphasizes that state parties to ICCPR
must “take effective and positive measures to
promote and ensure the participation of wom-
en in the conduct of public affairs and public
authorities, including appropriate affirmative
action”® Vietnam became a state party of ICCPR
on September 24, 1982. According to the provi-
sions of Article 40 of this Convention, Vietnam
has fulfilled the obligation to submit three re-
ports on the implementation of ICCPR in 1989,
2002, and 2019.

Convention on the Political Rights of Wom-
en 1952 stipulates that women have the right to

3 United Nation General Assembly. (1948). Universal
declaration of human rights (217 [llI] A). Paris.
4 United Nation Human Rights Committee. (March

29, 2000). General Comment No. 28: Article 3 (The
equality of rights between men and women), HRI/
Gen/1/Rev.9 (Vol I).

5 Human Rights Committee. (2000), /bid. Section 29.
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vote in all elections on an equal basis with men,
without any discrimination (Article 1). Women
have the right to be elected to all public bod-
ies established by national laws on an equal ba-
sis with men, without discrimination (Article 2).
Women have the right to work in public agencies
and perform all public functions established by
national law on an equal basis with men, without
discrimination (Article 3). Unfortunately, Vietnam
has not joined this Convention.

The 1979 Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW)
recognizes the principle of equality between men
and women in all fields. The preamble to the Con-
vention stresses that: “The full and comprehensive
development of a country, the welfare of the world,
and the cause of peace require the maximum par-
ticipation of women in all fields on equal terms
with men”. Articles 7 and 8 of CEDAW stipulate that
States Parties to the Convention must apply all
appropriate measures to eliminate discrimination
against women in the political and public life of
the country and, in particular, ensure that women,
on an equal basis with men, enjoy the following
rights:¢ (a) to vote in all elections and referenda,
to be eligible for election in all elected bodies;
(b) to participate in developing and formulating
government policies, to serve in the power struc-
tures and all public functions at all levels of gov-
ernment; (c)to participate in non-governmental
organizations and social associations related to
the public and political life of the country (Article
7). States Parties to the Convention must take all
appropriate measures to ensure that women can
represent their Governments in international fo-
rums and participate in the work of international
organizations on equal terms with men and with-
out any discrimination (Article 8). Article 11 of CE-
DAW and Article 14 of the Convention eliminate all
forms of discrimination against women in labour
and employment. Article 10 of CEDAW specifies
that women and men are equal in terms of culture
and society (school age, training, professional ed-
ucation, choice of study, access to training, and

6 Vietnam was one of the first countries in the world to
sign and join the Convention on July 29, 1980, and was
ratified on November 27, 1981.

enjoyment of education and training policies).
To implement this provision, the CEDAW Commit-
tee discusses and gives general recommendation
No. 23 on measures that should be taken by state
parties to support and encourage women to exer-
cise their right to participate in politics, including
three groups of measures.

e Toensure women's right to vote and stand
for election, the state parties shall: (i) en-
sure a balanced ratio between women
and men in holding publicly elected posi-
tions; (ii) help women understand the im-
portance and ways to exercise their right
to vote; (iii) overcome the barriers such
as illiteracy, language, poverty, and other
obstacles to exercising women'’s political
rights; (iv) Help women overcome those
barriers to exercise their right to vote and
stand for election;

e To ensure women'’s right to participate
in developing policies and laws and hold
positions in government, the state parties
shall (i) ensure women'’s representation
in the policy-making process of govern-
ment; (ii) ensure that women have actual
and equal rights to holding positions; (iii)
ensure women-targeted recruitment pro-
cesses are open and attractive;

e To ensure women's right to participate
in social organizations, the state parties
shall (1) enact effective laws prohibiting
discrimination against women and (2) en-
courage non-governmental organizations,
political associations, and communities to
agree on strategies encouraging the rep-
resentation and participation of women.
In addition, Recommendation No. 23 also
requires state parties, in case of neces-
sity, to take special temporary measures
by each period to increase the rate of
women’s participation in socio-political
activities by training, educating, encour-
aging, and providing financial support for
female officials, to set certain targets on
the ratio of women serving in all levels of
government as long as such a measure is
appropriate and motivating.
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CEDAW is one of the most widely and inter-
nationally recognized conventions on human
rights, aiming to eliminate all forms of discrim-
ination against women and help women have
equal opportunities, develop their capacity, and
participate in and benefit from various activities.
According to the CEDAW Committee, 186 coun-
tries in the world ratify or sign the Convention,
accounting for more than 90% of United Nations
members. Vietnam was one of the first countries
in the world to sign and join the Convention on
July 29, 1980, and it was ratified on November 27,
1981. Since joining the Convention, Vietnam has
made many efforts to internalize CEDAW, devel-
oped laws on gender equality, and actively con-
ducted and completed periodic reports on the
implementation of the Convention to the Secre-
tary General of the United Nations. The CEDAW
Committee has appreciated the achievements
and efforts of Vietnam in implementing CEDAW
since the Committee reviewed the 5" and 6" pe-
riodic reports of Vietnam in 2006.

Convention on the Political Rights of Women
1952, taking effect on July 7, 1954, specifies the
obligation of state parties to adopt measures to
equalize the enjoyment and exercise of politi-
cal rights of men and women in accordance with
the provisions of the United Nations Charter and
Declaration of Universal Declaration of Human
Rights. The political rights mentioned in the Con-
vention include voting or standing for election,
holding in state agencies, and performing all
public functions in accordance with the law. The
Convention now has 123 state members, while
Vietnam is not a member of this Convention.’

According to the Beijing Declaration and Plat-
form for Action (1995), women’s empowerment
and decision-making positions are important
in its 12 Strategic Goals. Specifically, the Decla-
ration instructs state parties to “take measures
to encourage political parties to include women
in elected and non-elected public positions in

7 United Nation (1953), Convention on the Political
Rights of Women, New York. https://treaties.un.org/
Pages/ViewDetails.aspx?src=IND&mtdsg_no=XVI-
1&chapter=16&clang=_en [Last accessed: 21 Jun,
2023].

the same proportion and at the same levels as
men” (Strategic objective G.1.b) (the Fourth World
Conference on Women, 1995).8 Resolution 66/130
on women and women’s political participation
was adopted by the General Assembly (2011) and
called on state parties to “increase women'’s po-
litical participation™ (paragraph 3). SDG target
5.5 explicitly calls on States to “guarantee wom-
en’s full and effective participation and equal
opportunities for leadership at all decision-mak-
ing levels in political, economic, and public life"°
Beijing Declaration and Platform for Action ad-
opted at the Fourth World Conference on Women
in Beijing (China) in 1995 affirmed its determina-
tion to advance the goals of equality, develop-
ment, and peace for all women everywhere in
the world for the benefit of all humanity. Viet-
nam adopted and committed to implementing
the Beijing Declaration and Platform for Action
1995 with 12 goals, including decision-making
and power structures and other goals such as
poverty, education and training, health, violence,
armed conflict, economics, human rights, media,
environment, and girls.

The above analysis indicates that internation-
al human rights instruments commonly recognize
women'’s political rights. Most of the instruments
affirmed that women have the right to fully en-
joy human rights on equal terms with men. Par-
ticularly, the Convention on the Elimination of
All Forms of Discrimination Against Women 1979
and Convention on Women'’s Political Rights 1952
stipulate and directly address women'’s political
rights and the obligation of state members to
adopt specific measures to ensure and promote

8 United Nations Specialised Conferences (1995),
Beijing Declaration and Platform of Action, adopted
at the Fourth World Conference on Women, https://
www.un.org/en/events/pastevents/pdfs/Beijing
Declaration_and_Platform_for_Action.pdf [Last
accessed: 21 Jun, 2023].

9 United Nations (2012). Women and political
participation, A/RES/66/130, https://undocs.org/
en/A/RES/66/130 [Last accessed: 20 February, 2023].

10 United Nations Department of Economic and Social
Affairs. (2023). The Sustainable Development Goals
Report 2023: Special Edition p. 23. New York, USA:
UN DESA. © UN DESA. https://unstats.un.org/sdgs/
report/2023/ [Last accessed: 20 February, 2023].
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women’s political rights, such as promulgating
and developing the laws prohibiting discrimina-
tion against women, ensuring a balanced propor-
tion between women and men in holding elect-
ed positions, enhance education to help women
understand the importance and ways to exercise
the right to vote, apply temporary measures to
increase the proportion of women participating
in political life. As a state member of the above
international commitments, Vietnam must apply
measures to ensure and promote women's polit-
ical rights.

2.2. Viethamese Law on
Women's Political Rights

The Women in Politics 2009 map, created
by the Inter-Parliamentary Union (IPU) and UN,
Women shows that women in the world tend to
participate more deeply in political-social life.
In Vietnam, women participated in leadership a
long time ago. In the 15t century, Ba Trung and
Ba Trieu led the people to fight for independence
and freedom of the country. With a tradition of
patriotism, hard work, and creativity, women
have played an important role in the history of
building and defending the country and have
been an indispensable driving force for the com-
prehensive development of Vietnamese society.
As a result, even though Vietnam is one of the
Southeast Asian countries heavily influenced
by male chauvinism, the Vietnamese legal sys-
tem recognized and protected women'’s political
rights from early times.

Women's political rights are recognized
throughout the Vietnamese Constitution. The
1946 Constitution stipulates two basic and gener-
al rights of Vietnamese citizens: “All Vietnamese
citizens have equal rights in all aspects including
politics, economy, and culture” (Article 6) and “All
Vietnamese citizens are equal before the law”
(Article 7). In particular, the most important polit-
ical right of citizens specified by the Constitution
is “the right to participate in the government and
national development depending on your tal-
ents and virtues” (Article 7). Moreover, the 1946

Constitution also states that such participation
is encouraged “regardless of race, sex, class, or
religion” (Preamble to the 1946 Constitution).
The 1959 Constitution inherits and supplements
more detailed articles on political rights and em-
phasizes the legality of political rights. Vietnam-
ese citizens, thereby, have equal rights to vote
and stand for election, recall, complain, and de-
nounce. The 1980 Constitution continues to reaf-
firm the principle of equality before the law of all
citizens as a constitutional principle of establish-
ing citizens’ rights. The Constitution also stipu-
lates that political right is the right to participate
in managing the affairs of the State and society.
According to the 1992 Constitution, “Female and
male citizens have equal rights in all aspects of
politics, economics, culture, society, and fam-
ily”. It provides more specific and detailed reg-
ulations on political rights and emphasizes the
guarantee of the entire political system for the
implementation of citizens’ political rights by the
most serious and equal approach. The 2013 Con-
stitution states that male and female citizens are
equal in all aspects; the State, society, and family
shall help women develop comprehensively and
promote their societal role. The 2013 Constitu-
tion has many groundbreaking provisions that
positively impact women's political rights. These
provisions are expressed not only in Chapter Il
but also throughout the whole Constitution. Ev-
eryone, thereby, must respect the rights of oth-
ers. Everyone is equal before the law. No one
shall be discriminated against in political, civil,
economic, cultural, and social life. Male and fe-
male citizens are equal in all aspects. The State,
society, and family shall help women develop
comprehensively and promote their societal
role. Gender discrimination is strictly prohibited.

Inheriting the Constitution, Vietnamese Gen-
der Equality Law 2006 directly and comprehen-
sively regulates the issues of both women’s and
women’s political rights. To internalize the spirit
of the International Convention on the Elimina-
tion of All Forms of Discrimination against Wom-
en (CEDAW), Clause 3, Article 5 of Gender Equality
Law provides that “Gender equality means that
men and women have equal positions and roles,
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are given equal opportunities and conditions
to develop their abilities for the development
of the community, family, and equally enjoy the
achievements of that development. Moreover,
to ensure compliance with regulations on the
political equality of women, Article 40 of Gen-
der Equality Law 2006 provides the behaviours
considered as violations of gender equality law
in many fields. Particularly, the behaviours that
violate the law on gender equality in the field of
politics include: (i) Obstructing men or women
from self-nominating or nominating candidates
to the National Assembly, People’s Councils, to
lead the political organizations, socio-political
organizations, socio-political and professional
organizations due to gender prejudice; (ii) Not
implementing or hindering the appointment of
men and women to managers, leaders or profes-
sional positions due to gender bias; (iii) Apply-
ing and implement discriminatory regulations in
village codes, community regulations or in regu-
lations and rules of agencies and organizations.
Furthermore, the Labor Code 2012, Civil Code
2015, Penal Code 2015, Criminal Procedure Code
2015, Law on Domestic Violence Prevention and
Control 2007, Law on Marriage and Family 2014,
etc, also provide regulations to protect women’s
and women'’s political rights.

By studying the content of Vietnamese law,
it can be seen that the content of women’s po-
litical rights in Vietnam focuses on the follow-
ing contents:

Right to vote and stand for election: Decree
No. 14 on General Elections to the National As-
sembly of Vietnam, issued on September 8, 1945,
stipulates that “All Vietnamese citizens, both men
and women, aged from 18 and above have the
right to vote and stand for election, except for
those who have been deprived of their citizen-
ship rights and those with abnormal minds”. That
was considered a progressive provision of Viet-
nam compared to many countries in the world
at that time. Particularly, in the first Constitution
of Vietnam in 1946, Article 9 states, “Women and
men have equal rights in all aspects”. Inheriting
and developing the provisions of the Constitu-
tion 1946, the Constitutions 1992 and 2013 deeply

constitute women's rights. The Constitution 2013
provides detailed provisions on women's rights
by inheriting and developing the provisions of
the 1992 and previous constitutions. In Chapter
[l of the Constitution 2013, human rights in gen-
eral and women'’s rights, in particular, are con-
stituted, in which women'’s rights are stipulated
from Article 14 to Article 49. Specifically, Article
27 provides that citizens aged 18 and above have
the right to vote, and citizens aged 21 and above
have the right to stand for election in the Nation-
al Assembly and People’s Councils. The exercise
of these rights is prescribed by law. In addition
to the above rights, women also have the right to
(1) be given conditions by the State, society, and
family to develop comprehensively and promote
their role in society (Clause 2, Article 26); (2) be
protected by the State in term of marriage and
family, the rights of mothers and children (Clause
2, Article 36); and (3) the State, society and fami-
ly shall protect and care for the health of moth-
ers and children, and family planning (Clause 2,
Article 58).

Women’s right to participate in developing
policies and laws and hold positions in Govern-
ment: In Article 11 of Vietnamese Gender Equal-
ity Law, gender equality in the political field is
prescribed as follows: (1) Men and women are
equal in participating in state management and
social activities; (2) Men and women are equal in
participating in building and implementing vil-
lage codes, community regulations or rules and
regulations of agencies and organizations; (3)
Men and women are equal in vote or to be vot-
ed as National Assembly and People’s Councils
deputies,are equal in self-nominating as candi-
dates and in nominating candidates to leaders
of political organizations, socio-political orga-
nizations, socio-political-professional organiza-
tions; (4) Men and women are equal in profes-
sional qualifications and age for promotion and
appointment to the same positions of manager
and leader of agencies and organizations; and
(5) Measures to promote gender equality in the
field of politics include: Ensuring an appropri-
ate proportion of female deputies inNational
Assembly and People’s Councils in accordance
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with national goals on gender equality; Ensure
an appropriate proportion of women in appoint-
ing officials in state agencies in accordance with
the national goal of gender equality. Vietnamese
Law on the Election of Deputies to the Nation-
al Assembly and People’s Councils provides that
the number of female deputies in the National
Assembly and People’s Councils at all levels must
ensure at least 35% of the total number of can-
didates on the official list. Targets of resolution
No. 26-NQ/TW of the Party in 2018 are that the
proportion of female Party members at all levels
reaches 20-25% and the rate of female deputies
to the National Assembly and People’s Councils
at all levels is over 35%. Moreover, according to
the gender equality strategy for 2021-2030, the
proportion of female managers in state agencies
and local authorities at all levels will reach 60%
by 2025 and 75% by 2030.

To facilitate women to participate in state
management and define the responsibilities of
administrative agencies at all levels in creating
favourable conditions for women to participate
in state management, on March 7, 2003, the Gov-
ernment issued Decree No. 19/2003/ND-CP regu-
lating the responsibilities of state administrative
agencies at all levels in ensuring that the Viet-
nam Women'’s Union at all levels participates in
management. Women’s Union at all levels, there-
by, shall (1) participate in state management by
discussing and providing comments on the con-
struction, amendment, and supplementation of
legal documents, economic and social develop-
ment programs and plans, and policies related
to women and children; (2) be an official member
of the organizations consulting the state admin-
istrative agencies at all levels about the issues
related to women and children; (3) participate in
the meetings to collect opinions on the imple-
mentation of guidelines, laws, and policies, to
detect the violations of the legal and legitimate
rights and interests of women and children; and
(4) join the delegations to inspect the issues re-
lated to the legal rights and interests of wom-
en and children. Moreover, state administrative
agencies at all levels are responsible for creat-
ing favourable conditions for the activities of the

Women’s Union at all levels by funding, creating
good working conditions, providing equipment,
and assisting women in solving social issues re-
lated to the advancement and equality of women
in accordance with laws and state policies.

In addition to developing and promulgating
national laws, Vietnam make efforts to imple-
ment policies and solutions to promote women'’s
political rights, such as National Action Plan for
the Progress of Women to the year 2000, Nation-
al Strategy on Gender Equality for the period
2011-2020, National Program on Gender Equality
for the period 2011-2015, projects and programs
on prevention and response to gender-based vi-
olence, communication on gender equality, etc
and National Strategy on Gender Equality for the
period 2021-2030. Thus, Vietnam has a relatively
comprehensive legal framework and policies to
promote gender equality, including regulations
to promote women'’s political rights.

2.3. Practice of Women’s
Political Rights in Vietnam

Thanks to the provisions of the law, the role
and status of Vietnamese women in all the fields
of economy, politics, and society are increasingly
enhanced for them to have more opportunities to
contribute to the family, and society. Vietnamese
women prove their extremely important roles.
They participate in management and hold im-
portant positions in most areas of social life. The
female officials prove their significant improve-
ment. The number and qualifications of female
officials are constantly growing. Specifically:

Women participate in management and work
as senior leaders, such as Politburo members,
Standing Party Central Secretariat Committee
members, and Vice President. There are current-
ly five female Provincial Party Secretaries. The
proportion of female deputies in the 15" Na-
tional Assembly of Vietnam is 30.26%, ranking
51t globally and 4" in Asia. According to statis-
tics, as of December 2022, 15 of the 30 ministries,
ministerial-level agencies, and Government
agencies have key female leaders. It increases
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by 3.4% compared to 2021. The number of min-
istries and ministerial-level agencies having key
female leaders is 13 of the 22, increasing by 6%
compared to 2021. In addition, 2 of the 8 Govern-
ment agencies have key female leaders, account-
ing for 25%. Compared to 2021, the number and
proportion of ministries, ministerial-level agen-
cies, and Government agencies with key female
leaders increased significantly. The proportion
of ministries and ministerial-level agencies with
key female leaders now reaches 60% of the total
target until 2025. As of early March 2023, 19 fe-
male officials (accounting for 9.5%) participated
in the 13" Party Central Committee. Compared to
the previous term, the proportion of women par-
ticipating in elected bodies also increased, with
151 female deputies participating in the 15" Na-
tional Assembly, accounting for 30.2% (3.5% high-
er than the previous term and 30% higher than
the target). The proportion of women participat-
ing in People’s Councils at provincial and district
levels reaches 29% (higher than the previous
term)". The educational background and profes-
sional qualifications of female National Assem-
bly deputies have gradually improved, with 100%
having bachelor’s, master’s, and higher degrees.
The status and role of female National Assem-
bly deputies in the activities of the National As-
sembly are recognized and highly appreciated.
Female National Assembly deputies promote
their talents and work experience, spend a lot of
time and make constant effort on research, ac-
tively and responsibly contribute to developing
the law, and participate in supreme supervision
and decision-making process to solve important
issues of the country.

Women participate not only in state agen-
cies, such as legislative, executive, and judicial
bodies, but also in political, socio-political, and
political-social-professional organizations. Par-
ticularly, the Vietnam Women'’s Union is a large
political organization of women working for the

11 Government of Vietnam. (2022). Report on the
results of implementing gender equality goals in
2022, at https://datafiles.chinhphu.vn/cpp/files/
vbpa/2023/4/95bc.signed.pdf [Last accessed: 21
December, 2023].

equality and development of women, as well as
the legal and legitimate rights and interests of
women. The organization operates widely across
the country from central to local and grassroots
levels with women’s branches.

At the Party committee levels, the participa-
tion of Vietnamese women in the political system
has improved. In 2010, the proportion of female
party members was 32.8%, a significant increase
compared to 2005 with just 20.9%. The quali-
fications of women participating in politics are
higher in terms of professional and management
capacity. Many women become leaders and man-
agers and hold key positions in the agencies for
which they work. With the superior personalities
of Vietnamese women, many of them have be-
come excellent leaders.

More and more women participate in eco-
nomic development. Female entrepreneurs ac-
count for 26.5% of the total number of business-
men. Many women are awarded noble titles by
the State, such as professor, associate professor,
people’s artist/teacher/physician/meritorious
artist/teacher/physician.

Besides the initial achievements, the imple-
mentation of gender equality policies adopted
by the Party and State still faces many difficulties
in creating conditions for women to participate
in political activities in quantity and quality. In
most fields, the status of women does not com-
mensurate with their potential and actual con-
tributions. The gap between men and women in
participating in political activities is still large
in Vietnam.

With about 25% of women in the National
Assembly, Vietnam has a higher proportion of
women participating in politics than other coun-
tries in the region. However, the proportion of
women accounts for just 12% of ministerial po-
sitions, 7% of deputy ministerial positions, 12%
of directors, and 8% of deputy directors in civil
fields. The proportion of women holding senior
positions in key sectors, such as education, ju-
diciary, and even industries where women are
the majority, is quite low.? The number of female

12 CEDAW Committee (2023), Women’s Rights and
Retirement Age in Vietnam, Electronic information
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members accounts for one-third of total Par-
ty members, a very low proportion that results
in fewer women being promoted and elected to
important management positions in the Gov-
ernment. The proportion of women holding key
management positions is about 10% at all levels.
Furthermore, despite participating in managing
committees, most female committee members
are merely in charge of administrative tasks, with
little connection to strategic tasks.® The propor-
tion of women in the National Assembly is high-
er than regional standards, but it is not stable
over terms. At the provincial level, the number of
women serving as leaders in all sectors is low, if
there are any, in the health, education, and so-
cial policy sectors. According to the study “The
role, activities and contributions of Vietnam-
ese female elected representatives in the peri-
od 2016-2021", female deputies mostly work for
public policies in fields such as education, health
care, and employment, while their participation
in other important fields, such as public finance,
national security, security, and economic policy
is very limited.™

3. DISCUSSION

The above analysis shows that Vietnam ac-
tively participates in international commitments
on human rights, including commitments on
women’s rights. Although Vietnam is a Southeast
Asian country heavily influenced by male chau-
vinism, the idea of equality between men and

portal of the Ministry of Justice of Vietnam. https://
moj.gov.vn/tctecl/tintuc/Lists/KinhNghiemQuocTe/
Attachments/10/CEDAW.pdf [Last accessed: 21
December, 2023].

13 Quy.L.T., & Nga. N.T. (2008), Women in Our Country
Participating in Leadership and Management, Vietnam
communist Journal, https://tapchicongsan.org.vn/
web/guest/nghien-cu/-/2018/3412/phu-nu-nuoc-ta-
trong-viec-tham-gia-lanh-dao-va-quan-ly.aspx  [Last
accessed: 18 December, 2023].

14 Khalidi, R. (2022). The path toward gender parity in
politics in Viet Nam, UNDP Vietnam at https://www.
undp.org/vi/vietnam/blog/vi-the-vai-tro-phu-nu-viet-
nam-trong-doi-song-chinh-tri-xa-hoi [Last accessed:
18 December, 2023].

women was formed and recognized quite early
in Vietnamese law. Along with the development
of society, by implementing international com-
mitments to ensuring women’s political rights,
especially CEDAW, Vietnamese law on ensuring
political rights is increasingly improved and com-
prehensive. However, in practice, the exercise
of women’s political rights in Vietnam still fac-
es many difficulties and limitations. This comes
from several reasons, as below:

The first reasons are cultural-social preju-
dices and traditional roles of gender. Vietnam
is a Southeast Asian country greatly influenced
by Confucian ideology and “respecting men over
women” or male chauvinism that prevents wom-
en from participating in socio-political activities,
proving their talents, and having opportunities to
strive and achieve the desired goals. Even though
the socioeconomic context and social values in
Vietnam changed, gender prejudice persists in
society. When children are born, they are taught
by their parents and relatives how to become a
boy and a girl, then society always expects men
to be “extroverted”, men'’s role is “cultural” while
women are “introverted”, women’s role is a “nat-
ural”’ This is why the image of women is often
associated with a “natural job”, being the one
who “keeps the fire burning” in the family; their
activities are merely in a “narrow space” of their
houses and families. Women are expected to do
simple and gentle activities. Meanwhile, men are
often associated with external activities and are
expected to be the “breadwinners” with strong
and intellectual activities. Therefore, the scope
of activities of women and men are divided sep-
arately. On the one hand, the notion that women
are only suitable for housework is why husbands
do not allow their wives to work or participate
in social activities. On the other hand, as women
have less freedom to choose a division of labour,
they are forced to focus on just some specific

15 Thuy, M. T. D. (2023). Gender prejudice on the issue of
women participating in leadership and management
in Vietnam today, Vietnam Industry and Trade Journal,
at  https://tapchicongthuong.vn/bai-viet/dinh-kien-
ve-gioi-voi-van-de-phu-nu-tham-gia-lanh-dao-quan-
ly-o-viet-nam-hien-nay-106530.htm [Last accessed:
21 December, 2023].
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occupations and face difficulties in new occupa-
tional groups or occupations dominated by men.
The social tendency to evaluate men or women
by gender prejudice creates unfair opportunities
and conditions for both genders to participate in
leadership and management positions and de-
prives women of equal opportunities in pursuing
their self-development. This reason is respon-
sible for the absence of women in strategic po-
sitions and the differences in expectations and
potential development of men and women. Spe-
cifically, there is a conservative and traditional
viewpoint that “ambition, braveness and deter-
mination” are positive and respectful charac-
teristics of men that should be encouraged and
create favourable conditions for “advancement
and promotion”. On the contrary, for women,
these characteristics are considered negative. As
a result of gender bias, the evaluation of wom-
en leaders and managers is harsher than men.
Women are often undervalued by society when
they participate in positions that men usual-
ly hold. Therefore, men often do not like their
leaders to be women, and women even do not
like their leaders to be the same gender as them.
This stereotype of leadership is why the image
of female leaders is more blurred than men’s
in the political system at all levels, this asserts
a serious impact on their political careers and
becomes the first barrier for women candidates
when gender is one of the criteria for choosing
personnel.

The second reason is the economy. In the
economy, women are an important labour force in
Vietnam. Accounting for 47.7% of the urban work-
force and 47.2% of the rural workforce,”* women
work in all fields and dominate in some indus-
tries and occupations. However, in Vietnam, due
to gender prejudice, as analyzed above, the spe-
cific jobs of women are often devaluated. Wom-
en are more likely than men to work in low-wage
occupations and have less access to education,

16 General Statistics Office Vietnam. (2021). Report on
Labor and Employment Survey in 2020, Statistical
publisher at https://www.gso.gov.vn/wp-content/
uploads/2022/02/sach_laodong 2020 b6.pdf [Last
accessed: 20 October, 2023].

skills development, and employment opportuni-
ties. Although the number of the female labour
force is high, the rate of qualified female work-
ers is too low to meet the requirements of ac-
celerated industrialization, modernization, and
deep international integration. Female workers
without professional qualifications account for
49.4%, mostly female workers in rural areas, mid-
dle-aged women, and ethnic minority women.
The proportion of women working as housekeep-
ers accounts for 94.7% of the total hired work-
ers.” The gap in income by gender also tends to
widen. In 2021, the average monthly income of
male workers is 7.7 million VND while the average
monthly income of female workers is 5.7 million
VND.”® Thus, the average monthly salary of male
workers is about 2.0 million VND higher than that
of female workers. As a result, many women are
still economically dependent on their husbands,
so their voices carry almost no weight in the fam-
ily. Economic dependence leads to dependence
on the division of jobs, obligations, and respon-
sibilities. Moreover, as women have no economic
autonomy, they have almost no opportunity to
participate in socio-political activities.

The third reason comes from legal policies
on labour and social security for women. The
analysis of the second reason shows that female
workers concentrate in the informal sectors out-
side the scope of labour law, so they rarely ben-
efit from pensions, maternity allowances, unem-
ployment allowances, and health insurance. The
difference in retirement age of men and women
leads to age discrimination in planning, appoint-
ment, and promotion, which negatively affects
the exercise of women'’s political rights.

17 General Statistics Office Vietnam. (2021). Report
on Labor and Employment Survey 2020, Statistical
publisher https://www.gso.gov.vn/wp-content/
uploads/2022/02/sach_laodong 2020_b6.pdf
retrieved on December 26/2023 [Last accessed: 20
February, 2023].

18 General Statistics Office of Vietnam. (2023). Press
release results of the 2023 residential living standard
survey, at https://www.gso.gov.vn/tin-tuc-thong-
ke/2024/04/thong-cao-bao-chi-ket-qua-khao-sat-
muc-song-dan-cu-nam-2023/ [Last accessed: 20
February, 2023].
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CONCLUSION AND
RECOMMENDATIONS

Vietnamese women always play an important
role and make great contributions to the cause
of socio-economic development, building and
developing the country, as shown by the pro-
portion of women's participation in all fields, es-
pecially politics. Women'’s participation in lead-
ership and management is a basic measure of
women’s role in modern politics. International
human rights instruments recognize the princi-
ple of equality between men and women and di-
rectly or indirectly affirm the need to protect and
promote women'’s political rights and the obli-
gations of state members in this issue. In Viet-
nam, the equality between men and women in
protecting and promoting women'’s rights is con-
sistent with the views expressed throughout the
Constitution and laws. Vietnam now has a rela-
tively complete legal and policy system to ensure
women’s political rights. These regulations help
Vietnamese women better exercise their political
rights. However, due to objective barriers, such
as awareness, traditions, customs, and economic
situation, exercising women'’s political rights is
difficult and limited. To overcome these limita-
tions, Vietnam shall continue to apply many pos-
itive solutions simultaneously to ensure better
political rights for women. According to the au-
thor, shortly, Vietnam should pay special atten-
tion to the following solutions:

Solutions to raise awareness for women: it is
necessary to build and establish a mechanism
to ensure fair and equal education for both men
and women, enhance adequate and comprehen-
sive access to education and learning for female
students, and set priority and mandatory pol-
icies for women in education. By learning and
equipping themselves with enough knowledge
and skills, women know their roles, status, and
values to confidently participate in socio-politi-
cal activities, fight for their legitimate rights, and,
step by step, eliminate the inequality between
men and women in all fields.

Solutions to improve the law: Vietnam should

focus on (1) developing and adopting many ap-
propriate and effective guidelines, policies, and
measures for female workers; (2) establishing
sanctions that are reasonable and strong enough
to deter and handle the violations hindering
the development of women, depriving women
of opportunities to work and female officials of
participating in socio-political activities, pro-
motion, and development; (3) create favourable
conditions for women to actively participate in
production and business, and (4) eliminate the
gap in retirement ages of men and women. These
solutions not only contribute to improving eco-
nomic capacity and reducing women'’s economic
dependence on men but also create conditions
for women to participate in production on a large
scale, reducing the burden of housework. With
economic autonomy and improved knowledge,
women will pay more attention to politics and
proactively exercise their political rights.
Solutions to propaganda and advocacy: As an-
alyzed, gender prejudice and cultural traditions
in Vietnam are major barriers to the exercise of
women'’s political rights. Therefore, it is neces-
sary to strengthen education and propaganda
about women’s rights in general and women'’s
political rights in particular to criticize, combat,
and eliminate outdated concepts about the role
of women in politics. Moreover, Vietnam should
enhance propaganda and education for women
to be aware of their rights, overcome outdated
prejudices, and actively participate in social and
political activities to affirm their status and roles.
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ABSTRACT

Emerging institutions have garnered significant worldwide atten-
tion due to their unique characteristics and pivotal roles in fostering
economic development. These institutions represent innovative eco-
nomic models that have gained prominence in numerous countries,
aiming to nurture emerging ventures and empower innovators.

Like many nations, Algeria has adopted an alternative economic
approach to achieve sustainable development and elevate the na-
tional economy. This approach prioritizes fostering creativity and in-
novation, enabling economic diversification, and encouraging the es-
tablishing of emerging institutions. Algeria aims to drive the desired
development and investment momentum by expanding business
opportunities within a sound economic environment. This strategy
is a viable alternative to wealth creation and economic expansion
beyond the hydrocarbon sector and traditional economic rents.

Hence, Algeria issued an arsenal of legal texts to encourage these
institutions and open the door for those with innovative ideas to
implement their ideas on the ground. Therefore, supporting emerg-
ing enterprises has become a priority for Algerian economic deci-
sion-makers to contribute to advancing development and enhancing
local production.

KEYWORDS: Innovation, Startups, Economics, Finance, Support
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INTRODUCTION

The interest of decision-makers has recently
emerged in emerging institutions and business
incubators, as they are the main axis for advanc-
ing development in Algeria and moving away
from the oil-rentier economy that has been relied
upon for decades. Perhaps this interest stems
from the Algerian state’s conviction that there is
no escape from creating a new economic model
based on Technology and knowledge and giving
young people an opportunity to embody their
ideas on the ground, realizing that emerging in-
stitutions are the engine of tomorrow’s economy.

Hence, the Algerian state attached great im-
portance to emerging institutions, as it allocated
to the latter an entire ministry called the Ministry
of Knowledge Economy and Emerging and Small
Enterprises. It also harnessed all circumstances
and wrote laws that would support institutions
and open the way for young people to enter the
world of investment through the new investment
law after... Several amendments touched on its
contents, including facilities that would stimu-
late those wishing to establish emerging, small
and medium enterprises.

Several regulatory decrees were also pub-
lished in 2020 related to emerging institutions,
to be the regulatory framework that sets out the
methods, conditions, and procedures followed
regarding them, as well as everything that ben-
efits the level of the tool of these institutions, to
achieve the economic goals set by the state.

Given the importance of the topic, we find
ourselves faced with several questions, including:

What is the concept of emerging enterpris-
es? What is the legal framework for emerging
enterprises?

To answer these questions, which were one
of the motivations for choosing this topic, we
addressed the nature of emerging institutions in
Algerian law (first axis) and the legal texts regu-
lating emerging institutions (second axis).

1. THE NATURE OF THE
EMERGING INSTITUTIONS
IN ALGERIAN LAW

The term “emerging enterprises” has often
been used in academic circles and the world of
finance and business without agreeing on a sin-
gle definition due to its connection to law, eco-
nomics, and business activities. Hence, the defi-
nitions have varied.

1.1. The jurisprudential and
legal definition of emerging
institutions

Before we discuss the definition of emerging
institutions under Algerian legislation, we must
address the definition of emerging institutions
in general

1. 1. 1. General definition of emerging

enterprises

In the English lexicon, the term “startup” re-
fers to a small project that has just begun. The
word itself originates from a combination of
“start”, indicating the initiation of a project, and
“up”, signifying upward growth and expansion.
This term gained widespread usage immediately
following World War I, coinciding with the emer-
gence of venture capital firms (venture capital).
Today, the term is recognized by dictionaries like
Le Robert in French, defining startups as young,
innovative companies operating in the sector of
modern technologies (la Rousse).

Further elaborating on the concept, Paul Gra-
ham, founder of the renowned startup accelera-
tor Y Combinator, defines the startup in his es-
say on growth as “a company designed to grow
fast”. Its business is to create and market new
technology.

Some define a startup organization as: “an
entity designed to create a new product or ser-
vice under conditions of extreme uncertainty”!

1 Graham, P., Want to start up? Get funded by Y
Combinator, available at https://paulgraham.com/
start.html [Last access 03/16/2024].
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It has also been defined as: “A small, newly
established project that aims to innovate and
develop a new product or service in any sector.
This type of enterprise is characterized by high
degrees of risk”.2

Through the previous definitions, it can be said
that emerging institutions are newly established
institutions that started from the idea of a project,
seeking to produce goods and services in the mar-
ket, and have the potential for very rapid growth
and may be active in any sector, but mostly in the
field of modern technology, and they take risks in
exchange for achieving. Strong and rapid growth
with the potential for huge profits if successful.?

1. 1.2. Legal definition of emerging

enterprises

It is common knowledge that the legislator

does not usually go into providing definitions of
legal terms and has no business doing so, leaving
jurisprudence and specialists in the field to un-
dertake the appropriate definition of these terms.

However, in this matter, the legislator ad-

dressed the definition of the emerging innova-
tive institution in the text of Article 6 of Law No.
15-21, which includes the directive law on scien-
tific research and technological development.*
The legislator also tried to refer to the emerging
institution in several laws, including:

1. Law No.17-02 relates to the guiding law for
small and medium-sized enterprises. The
provisions of this law referred to emerg-
ing enterprises as a promising sector that
must be developed and promoted, as Ar-
ticle 21 stipulates that: “Loan guarantee
funds and launch funds shall be estab-
lished by the Ministry in charge of small
and medium-sized enterprises under the

2 Othmania, A., Belabed, M., Emerging Institutions in
Algeria between Organization Efforts and Support
Structures, Journal of Annals in Economic Sciences,
Bashar University, Volume 7, Issue 3, p. 369.

3 Blood, O. (2022). The legal framework for emerging
institutions in Algeria — Obstacles and prospects, Les
Cahiers du Mecas magazine, Volume 18, Issue 2, p.
754.

4 Article 6 of Law No. 15-21, (2015, December 30),
containing the Directive Law on Scientific Research
and Technological Development, 2015, No. 71.

applicable regulation”. “To guarantee
loans to small and medium enterprises
and promote emerging enterprises within
the framework of innovative projects”.>

2. Law No. 19-14 containing the Finance Law
of 2020 Article 69 stipulates: “Emerging
companies are exempted from the tax on
corporate profits and the value-added tax
for commercial transactions”.

3. Executive Decree No. 20-254. It includes
establishing a national committee to
grant the label “emerging enterprise”, “in-
novative project”, and “business incuba-
tor”, and defining its tasks, composition,
and functioning.®

Through this decree, we find that the Algeri-

an legislator no longer has a precise definition,
but rather specified in Article 11 of the aforemen-
tioned executive decree in Chapter Four, entitled:
“Conditions for granting a mark” to an emerging
institution, a set of standards, including but not
limited to, as follows:

e The institution is subject to Algerian law;

e The institution must not exceed eight (08)
years old;

e The organization’s business model should
be based on innovative products, ser-
vices, business models, or any idea;

e The annual turnover must not exceed
the amount determined by the National
Committee;

e The company’s capital must be owned at
least 50%, by natural persons or invest-
ment funds accredited by other institu-
tions that have the “Emerging Institu-
tion” label;

e The growth potential of the enterprise
must be large enough;

e The number of workers must not exceed
250 workers.

5 Law No. 17-02, (2017, January 11), relating to the
Directive Law for Small and Medium Enterprises, c. R
Issue 02.

6 Executive Decree No. 20-245 (2020, September 15),

includes the establishment of a national committee
to grant the label “emerging enterprise”, “innovative
project”, and “business incubator”, and determine its

tasks, composition, and functioning, c. R. Issue 55.
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From the above, we note that the Algerian leg-
islator relied on several standards while neglecting
several basic standards, such as the technology
standard among the criteria for classifying emerg-
ing institutions, and this is contrary to what is ap-
proved in most countries of the world, and the risk
standard is that these institutions start from noth-
ing to risk either success or failure.

1.2. Characteristics and
importance of emerging
institutions

1.2. 1. Characteristics of emerging
institutions

Emerging institutions are distinguished by
several characteristics that distinguish them
from other institutions, which can be summa-
rized in the following points:

e New companies are characterized by be-
ing young institutions, and they have two
options: either to develop and transform
into successful institutions or close their
doors and lose;

e The speed of growth of emerging enter-
prises through the ability to quickly ad-
vance their business, i.e. increase produc-
tion and sales without increasing costs;

e Start-ups rely on technology to grow, ad-
vance, and find funding through online
platforms, and by winning help and sup-
port from business incubators.

The difference between emerging institutions

and classic institutions:

Being a start-up is a temporary situation, ei-
ther because the business model is not achieved,
and therefore the start-up fails or disappears, or
because it succeeds, is absorbed or transformed
into a classic or almost traditional institution,
and the transition from a large start-up expresses
the moment in which it is decided to grow. That is
the future of the emerging enterprise. Therefore,
the most important element that makes the dif-
ference between emerging and classic enterpris-
es is significant growth.’

7 Beljazia, O., Bouznit, K., Boukrit, F. (2024(. Artificial

1.2.2. The importance of startups

Emerging organizations derive their im-
portance from being able to achieve the
following:

e Contributing to the gross domestic prod-
uct and thus diversifying the country’s
economic resources. It also enables the
optimal exploitation of available local
resources;

e Meeting the requirements of major in-
stitutions for semi-finished products
and others;

e C(Creating wealth by relying on modern
technologies and the ability to innovate
and create;

e Ease of achieving innovative methods in
emerging institutions;

e Effective contribution to creating new
job opportunities and increasing com-
petitiveness;

e Excellence in quick decision-making and
automatic flexibility, as well as the will-
ingness to take risks and develop team
spirit, makes it capable of absorbing eco-
nomic crises with ease and smoothness.®

2. LEGAL TEXTS GOVERNING
EMERGING ENTERPRISES

Building any economic project, regardless of
its nature or effectiveness, will not be successful
in the absence of the legal and regulatory basis
accompanying it. The same applies to emerging
institutions adopted by the Algerian state as an
alternative economic model for the advance-
ment of the national economy.

Intelligence and emerging institutions in Algeria: a
conceptual introduction, an intervention delivered
at the activities of the National Forum on the
applications of artificial intelligence in emerging
institutions — a field study and pioneering experiences,
Djelfa, p. 14, available at: https://www.researchgate.
net/publication/378549836_aldhka_alastnay
walmwssat_alnashyt_fy_aljzayr_mdkhl_mfahymy.

8 Zaidi, H., Abdelaoui, M. (2023). Emerging Institutions
in Algeria, An Analytical View of Legal Frameworks and
Economic Impacts, Journal of Legal Studies, Volume 9,
Issue 3, p. 6.

Abdellaoui Khadidja



N
(@p}

#30, 03bolo, 2024

Abdellaoui Khadidja

From this standpoint, the issuance of texts
regulating emerging institutions is considered
the first initiative by the state, to embody its ef-
forts to encourage this type of institutions, and
in recognition of the necessity to organize them
and determining their work, functioning, and
methods for their promotion.

2.1. Executive Decree
No. 20-254

e This decree is the legal basis for organizing
the work of emerging institutions by defin-
ing their tasks and composition by creating
a central committee mission of a national
nature through which institutions are grant-
ed either the label of a business incubator,
an innovative project, or an emerging insti-
tution, to develop and promote them and
granting them investment opportunities
and prospects, according to what is stated
in the text of Article 1 thereof;

e We cannot fail to point out the conditions
for awarding each of the previous marks
through the following:

2.1.1. Conditions for granting the
“Emerging Enterprise” label
In addition to the previous conditions men-
tioned in the previous definition of emerging en-
terprises, the applicant for this mark must regis-
ter in the national electronic portal for emerging
enterprises and attach the following documents:
e A copy of the commercial register and tax
and statistical identification card;
A copy of the company’s bylaws;
e CNAS Certificate of Affiliation with a List of

Employees Attached

e Certificate of Affiliation for Non-Employ-
ees CASNOS;

e A copy of the financial statements for the
current year;

e A detailed business plan of the or-
ganization;

e Scientific and technical qualifications and
experience of the organization’s users;

e Where applicable, every intellectual property

documentand any award or reward obtained.’

It should also be noted that the committee
is responsible for responding after studying the
file within a maximum period of 30 days start-
ing from the date of application. The deadlines
will stop if the file is incomplete, provided that
the requesting party completes the file within 15
days starting from the date of notification by the
National Committee.

If the committee rejects the application, it
must justify this and notify the applicant elec-
tronically. The committee may reconsider the ap-
plication based on a justified request from the
institution, and it will be notified of the final re-
sponse within a period not exceeding thirty days
from the date of its submission.

Finally, if the committee accepts the appli-
cation, the Emerging Enterprise Mark is granted
for a period of 4 years, renewable once, based
on a decision published on the main portal for
emerging enterprises, and renewal takes the
same procedures.®

2. 1.2. Conditions for granting
the “Innovative Project” label
Every natural person or group of natural per-
sons can request the “Innovative Project” mark
on any project related to innovation, and must
register in the National Portal for Start-ups and
submit the following documents:
e A presentation about the project and its
innovations;
e Elements that demonstrate the great po-
tential for economic growth;
e Scientific and/or technical qualifications
and experience of the team in charge of
the project;

9 Article 12 of Executive Decree No. 20-254 includes
the establishment of a national committee to grant
the label “emerging enterprise,” “innovative project,”
and “business incubator,” and determine its tasks,
composition, and functioning. /bid.

10 Articles 13, 14, and 15 of Executive Decree No. 20-254
include the establishment of a national committee
to grant the label “emerging enterprise”, “innovative
project”, and “business incubator”, and determine its

tasks, composition, and functioning. Ibid.
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e Where applicable, every intellectual
property document and any award or re-
ward obtained.

Every application to obtain the “Innova-
tive Project” label will be responded to within a
maximum period of 30 days from the date of its
submission.

The “Innovative Project” label is granted to a
natural person or group of natural persons, for
a period of two years, renewable twice accord-
ing to the same forms. Decisions to grant the
“Innovative Project” label must be published in
the national electronic portal for emerging en-
terprises."

2.1.3. Conditions for granting the

“Business Incubator” label

Every structure affiliated with the public sec-
tor, the private sector, or a partnership between
them, is eligible to obtain the “business incuba-
tor” label, which proposes support for emerg-
ing enterprises and innovative project holders
in terms of accommodation, training, counsel-
ing, and financing. Applications are submitted
through the electronic portal accompanied by
the following documents:

e A detailed setup plan for the business

incubator;

e A list of the equipment you have at the
disposal of incubated start-ups;

e Providing various training and supervi-
sion programs proposed by the business
incubator;

e CV of business incubator users, constitu-
ents, and facilitators;

e List of startups that have been incubat-
ed, if any.

Article 23 of Executive Decree No. 20-254
mentioned above also specified the structures
for specific documents that must be added when
submitting the file, which are:

e A copy of the commercial register and tax

11 Articles 16 to 20 of Executive Decree No. 20-254
include the establishment of a national committee
to grant the label “emerging enterprise”, “innovative
project”, and “business incubator”, and determine its

tasks, composition, and functioning. Ibid.

and statistical identification card;

e Certificate of the company by-laws;

e CNAS Certificate of Affiliation with a List of
Employees Attached;

e Certificate of enrollment in the National
Social Insurance Fund for non-wage work-
ers CASNOS;

e A copy of the financial statements for the
current year.

As for the procedures for obtaining an incu-
bator institution mark, they do not differ from
the procedures for obtaining a start-up institu-
tion mark, as the application is made through the
electronic portal accompanied by specific docu-
ments following the legal texts. The committee is
responsible for studying them and responding to
the application within a maximum of 30 days. If
the committee accepts the application The com-
mittee grants the business incubator mark to the
structure for 5 years, renewable according to the
same forms. The committee publishes the deci-
sion to grant the mark on the national electron-
ic portal.?

2.2. Executive Decree

No. 20-356 of November
30, 2020, which includes
the establishment of an
institution for the promotion
and management of support
structures for emerging
enterprises and defines

its tasks, organization

and operation

Executive Decree No. 20-356 relating to the
establishment of an institution for the promo-
tion and management of support structures for
emerging enterprises and defining its tasks, or-
ganization, and functioning is a complementary
decree to the previous decree, as after the Al-

12 Articles 21 to 31 of Executive Decree No. 20-254
include the establishment of a national committee
to grant the label “emerging enterprise”, “innovative
project”, and “business incubator”, and determine its

tasks, composition, and functioning. Ibid.
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gerian legislator gave the concept of emerg-
ing enterprises and mechanisms for incubating
them, as well as the conditions for obtaining the
emerging enterprise mark, the Algerian legislator
comes in; the decree announces the establish-
ment of an institution whose mission is to pro-
mote and manage these structures.

2.2. 1. Definition of the Agency for

the Promotion and Management of

Support Structures for Emerging

Enterprises

The institution was created for the promo-
tion and management of support structures for
emerging institutions under Executive Decree
No. 20-356, which was named “Allegria Vantur”,
as it is considered a public institution of a com-
mercial and industrial nature. In its relations
with the state, it is subject to administrative law,
and in its relations with third parties, it is sub-
ject to commercial law. The institution is placed
Under the supervision of the Minister in charge
of emerging enterprises, it has legal personality
and financial independence, and its headquar-
ters are in Algeria.”®

2.2.2. Tasks of the Foundation for
Promoting and Managing Support
Structures for Emerging Enterprises
The Foundation is considered a tool for pub-
lic authorities to implement the national policy
to promote and manage support structures for
emerging enterprises, especially incubators, ac-
celerators, and innovation development. The
Foundation undertakes the following tasks:

e Participate in implementing the nation-
al strategy in the field of promoting and
managing support structures for emerg-
ing enterprises according to each field
of activity;

e Participate in establishing new structures
to enhance national capabilities in the

13 Executive Decree No. 20-356 (2020, November 30),
which includes the establishment of an institution
for the promotion and management of support
structures for emerging enterprises and defines its
tasks, organization and functioning, G.R. No. 73.

field of accompanying innovation, stimu-
late the creation of emerging institutions,
and contribute to economic and social
development;

e Preparing and implementing annual and
multi-year programs to develop incuba-
tors and accelerators for emerging insti-
tutions in cooperation with various rel-
evant stakeholders and ensuring their
follow-up and evaluation;

e Preparing and implementing acceleration
approaches that ensure the follow-up of
institutions bearing the “Emerging En-
terprise” label and innovative projects
bearing the “Innovative Project” label,
as well as assessing their needs and ap-
proving that;

e Encouraging and supporting every initia-
tive aimed at promoting and developing
innovation and support structures in con-
sultation with various sectors of activity;

e Contributing to technological vigilance
and ensuring the publication and distri-
bution on various media of all informa-
tion related to technological innovation
and entrepreneurship;

e Managing the properties allocated to it
and acquired for exploitation;

e Preparing and following up on efficien-
cy contracts for the services provided
by the support structures placed under
its responsibility, ensuring their respect
and ensuring harmony and coordination
among them™

CONCLUSION

Emerging institutions are one of the new
concepts in the Algerian legal system, as Algeria
has shown, since 2020, a new trend that appears
promising through the establishment of emerg-

14 Article 4 of Executive Decree No. 20-356, which
includes the establishment of an institution for the
promotion and management of support structures
for emerging enterprises and defines its tasks,
organization, and operation, op. cit.
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ing institutions, starting with the development of
a new legal and legislative framework, to creat-
ing a new economic model away from the rent-
ierism on which the country’s economy has relied
for decades, and thus investment and startups
have become priorities for Algerian economic
decision-makers, to contribute to advancing de-
velopment and strengthening the local produc-
tion machine.

Accordingly, after studying the legal system
for emerging enterprises, this study produced a
set of results and recommendations as follows:

e Emerging institutions are considered an

essential pillar for building the nation-

It is necessary to reconsider the legal
definition of startup companies so that
it is more precise and clearer, especially
concerning what is meant by an innova-
tive project and high growth, and also to
make it more comprehensive and expan-
sive and not ration it with a specific size
of business number and number of users;
Providing appropriate infrastructure and
assistance in establishing these projects;
Creating a digital platform to eliminate the
obsession with bureaucracy and the like;
Providing a suitable climate in the gov-
ernment’s strategies to attract emerging

al economy;

Algerian enterprises located abroad to
develop the national economy.
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ABSTRACT

The South African Courts frequently juggle different roles within the
country’s governance. This causes discomfort among some of the role
players within the polity as it is seen as judicial encroachment in mat-
ters outside the court’s role. In the South African context of separation
of powers, the role of each branch of government is not always clear-
ly defined, and now and again, it gains perspective as courts interpret
parliamentary legislation and executive policies. The court’s role and
limitations often come under scrutiny. This causes conflicts between
the respective branches of government regarding the extent of judicial
intervention concerning other branches of government, namely the leg-
islature and executive. This article examines the role and limits of judi-
cial intervention in the terrain of other branches of government within
the context of separation of powers as envisaged by the South African
Constitution. The doctrine of separation of powers entails the estab-
lishment of a trilateral government. The envisaged government consists
of the legislature, which enacts laws, an executive that recognises and
executes the law and an independent judiciary to regulate public power
when all else fails. The article attempts to clarify the place and role of
the judiciary in upholding the rule of law in a constitutional state such as
South Africa amid rampant complaints of judicial overreach.

KEYWORDS: Separation of powers, Constitutional supremacy,
Rule of law, Legislature, Executive, Judiciary, Judicial role, Ultimate
guardians of the Constitution
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INTRODUCTION

South Africa is a constitutional state found-
ed on, among other things, the supremacy of
the Constitution' and the rule of law.2 The gov-
ernment consists of three branches of govern-
ment within each sphere, namely: the legislature,
the executive, and the judiciary. The legislative
authority is vested in Parliament.? Section 44*
confers on the National Assembly the power to
amend the Constitution and pass legislation in
harmony with and within the limits of the Con-
stitution. Section 55° gives power to the National
Assembly to consider, pass, amend or reject any
legislation before the Assembly. The National
Assembly is further obligated to provide mech-
anisms to hold the executive accountable and to
maintain oversight on the exercise of the execu-
tive functions.® In this way, each branch will be a
check to the others.’

The executive authority is vested in the Pres-
ident, Deputy President, and cabinet members,
consisting of Ministers and Deputy Ministers.
Their function is to implement the law, develop
and implement national policy and any other
functions conferred to them by the law and the
Constitution.®

Judicial authority is vested in the courts.
Courts are constitutionally obliged to be impar-
tial in their interpretation and application of the
law, which is subject only to the law and the Con-
stitution. No person or organ of the state shall

1 The Constitution of the Republic of South Africa.
(1996). (Hereinafter referred to as the Constitution).

2 Ibid. Section 1(c).

3 Ibid. Section 42 states that Parliament consists of the

National Assembly and the National Council of Prov-
inces.

4 Ibid. Section 44 provides for National Legislative Au-
thority.

5 Ibid. Section 55 provides for powers of the National
Assembly.

6 Ibid. Section 55 (2).

7 Vile, M.J.C. (1967). Constitutionalism and the separa-

tion of powers (2" ed.) Oxford University Press Liberty
Fund (hereinafter referred to as Vile, 1967), 13. ISBN:
0865971749, 9780865971745.

8 Constitution. Section 85 provides for executive au-
thority of the Republic.

interfere with the functions of the judiciary.’ Or-
gans of the state must, at all costs, protect the in-
dependence and dignity of the courts. Decisions
and orders issued by courts are binding to all
persons or organs of state to which they apply.®

The Constitutional Court is the highest in the
land" and holds exclusive jurisdiction on certain
matters.”? Section 172 of the Constitution pro-
vides for judicial review and empowers compe-
tent courts to declare invalid any law or conduct
that conflicts with the Constitution.® At the heart
of this article is testing the perceptions of judi-
cial overreach within the context of South Afri-
ca’s separation of powers structure in an attempt
to clarify its role in a constitutional democracy.
There is an introduction, part one tackles judicial
encroachment, part two discusses judicial role
and review powers, part three addresses uphold-
ing the rule of law, part four discusses judicial
activism and constraints, and the last part is the
conclusion.

1. JUDICIAL ENCROACHMENT
OR A MATURING DEMOCRACY

South Africa may, arguably, be the most li-
tigious state. This has been profoundly experi-
enced throughout the last decade, and the trend
does not seem to be declining to date. As the
country’'s democracy matures, there has been an
increase in litigants approaching courts to have
their grievances resolved. These cases range
from intergovernmental disputes to private in-
dividuals approaching courts to seek different
remedies against the government. This right is,
of course, constitutionally granted by section 34
of the Constitution, which reads as follows:

Everyone has the right to have any dis-

putes that can be resolved by application

of law decided in a fair public hearing

before a court or, where appropriate, an-

9 Ibid. Section 165 (3).

10 Ibid. Section 165 provides for Judicial Authority.
11 Ibid. Section 167 (3) (a).

12 Ibid. Section 167 (4).

13 Ibid. Section 172 (1) (a).
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other independent and impartial tribunal

or forum™

The access to courts and enforcement of
rights is further entrenched, to the extent of ap-
proaching the courts in the interests of other
persons, in section 38 of the Constitution.” It is,
therefore, on this basis that people are becom-
ing more inclined to approach the courts when-
ever an infringement of rights or the law seems
imminent.

The governance of South Africa, over the past
decade, seems to be heavily reliant on courts.
This trend has been evident in the range of
court cases brought by various political parties
represented in Parliament against the different
government institutions. The most notable one
was the Economic Freedom Fighters and Others v
Speaker of the National Assembly and Another.'®
The court was approached to review the conduct
of the legislature, which was alleged to be failing
its constitutional obligation of holding the exec-
utive accountable, particularly the President.”
This was the peak in the series of various litiga-
tions that concerned the governance of South Af-
rica, to the extent that even the then Head of the
Judiciary, Chief Justice Mogoeng Mogoeng, criti-

14 Ibid. Section 34.

15 Anyone listed in this section has the right to approach
a competent court, alleging that a right in the Bill of
Rights has been infringed or threatened, and the court
may grant appropriate relief, including a declaration of
rights. The persons who may approach a court are —
(a) anyone acting in their own interest;

(b) anyone acting on behalf of another person who
cannot act in their own name;

(c) anyone acting as a member of, or in the interest of,
a group or class of persons;

(d) anyone acting in the public interest; and

(e) an association acting in the interest of its members.

16 Economic Freedom Fighters and Others v. Speaker of
the National Assembly and Another (2017) ZACC 47
(hereinafter referred to as EFF2).

17 This case is about Parliamentary mechanisms for hold-
ing the President of the Republic accountable and the
constitutional obligation of the National Assembly to
hold him to account. It is not about holding any Pres-
ident of the Republic accountable as such but about
the National Assembly holding the current President
of the Republic, President Jacob Zuma, accountable
for his failure to implement the Public Protector’s re-
medial action contained in the Public Protector’s re-
port dated 19 March 2014, EFF 2, para. 1.

cised the extent of judicial involvement in mat-
ters of the politically elected arms of the state.
In this matter, he referred to the judgement as
a ‘textbook case of judicial overreach’ that can-
not be permissible in a constitutional state like
South Africa® This criticism fuelled an already
ripe public outcry about judicial overreach with-
in the country’s governance. This is conspicuous
among politicians who hold public offices when-
ever litigation is imminent.”

In New Nation Movement NPC and Others v
President of the Republic of South Africa and Oth-
ers,?”® the Constitutional Court had to pronounce
on the constitutional validity of the Electoral
Commission Act.? The Electoral Act was declared
unconstitutional to the extent that it required
candidates to be elected to the National Assem-
bly and provincial legislatures only through their
membership to political parties and not as inde-
pendent candidates without party affiliations.?
It was further held that the right to contest the
National Assemble and provincial legislature as
independent candidates existed from the time
the Constitution took effect. Although it was
initially not exercisable, there was a ‘sunset to
that bar’, and there is no reason not to allow in-
dividual adult citizens to exercise the right that
has always been there but initially dormant and
not exercisable because of the restriction.? The
Constitutional Court, in its order, suspended the
operation of invalidity for twenty-four months to
allow the opportunity for Parliament to remedy
the deficiency which gave rise to the unconstitu-
tionality. The court is thus testing parliamenta-

18 EFF 2, para. 223 (dissenting).

19 ‘Abuse of courts or the last line of defence? As the ju-
diciary is asked to make decisions about the nation’s
direction, some accuse it of meddling in politics’ Gen-
evieve Quintal, see https://www.businesslive.co.za/
bd/opinion/2017-05-12-abuse-of-courts-or-the-last-
line-of-defence [last accessed in 5 April 2024].

20 New Nation Movement NPC and Others v President of
the Republic of South Africa and Others (CCT110/19)
[2020] ZACC 11; 2020 (8) BCLR 950 (CC); 2020 (6) SA
257 (CC), (hereinafter referred to as NPC v President).

21 Act 73 of 1998 (hereinafter referred to as the Electoral
Act).

22 NPC v. President, para. 128.

23 NPC v. President, para. 104 and 105.
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ry legislation for possible violation of rights and
declaring invalid provisions found wanting to re-
fer the matter back to the legislature to remedy
the constitutional defect.

Judicial intervention in the legislative process
concerning the Electoral Act facilitated a pro-
gressive step towards advancing South Africa’s
democracy in that, as a result of its pronounce-
ment in NPC v President, the legislature affected
an amendment. Thus, the Electoral Amendment
Act* was enacted by the legislature and signed
into law by the President of the Republic of
South Africa. Among other things, the object of
this Act is to:

To amend the Electoral Act, 1998...insert

certain definitions consequential to the

expansion of this Act to include indepen-
dent candidates as contesters to elec-
tions in the National Assembly and pro-
vincial legislatures;...to provide for the
nomination of independent candidates to
contest elections in the National Assem-
bly and provincial legislatures; to provide
for the requirements which must be met
by persons who wish to be nominated as
independent candidates; to provide for
the inspection of copies of lists of inde-
pendent candidates and accompanying
documents; to provide for objections to
independent candidates; to provide for
the inclusion of a list of independent can-
didates entitled to contest elections; to
provide for the appointment of agents by
independent candidates; to provide that
independent candidates are bound by the

Electoral Code of Conduct; to provide for

the return of a deposit to independent

candidates in certain circumstances...”®

This was a significant milestone in South Afri-
can democracy as it broadened the pool of par-
ticipation of candidates outside partisan lines.
This means that those who have been aggrieved
by the conduct of political parties for the past
thirty years of constitutional democracy now

24 Electoral Amendment Act 1 of 2023 (hereinafter re-
ferred to as the Electoral Amendment Act).
25 See the preamble of the Electoral Amendment Act.

have a wider choice of independent candidates.
One cannot help but be optimistic about the fu-
ture of the South African Parliament. The seventh
general election will take place in May 2024.

The South African context of separation of
powers incorporates an element of checks and
balances through the provisions of the Consti-
tution. This demands that notwithstanding the
separation of powers between the different gov-
ernment institutions, these institutions must still
maintain an oversight role over one another. This
constitutional system requires the legislature to
hold the executive accountable for its exercise of
public power, while the executive has arole in the
enactment of legislation and the ultimate sign-
ing of bills into law in terms of section 79 of the
Constitution. On the other hand, the courts are
constitutionally empowered to review, declare
and set aside any conduct that violates the Con-
stitution. This also extends to the review of the
conduct of any government institution or organs
of state. Therefore, the checks and balances em-
bodied in the South African Constitutional model
of separation of powers doctrine anticipate the
inevitable intrusion of one branch of government
into the terrain of another. The doctrine’s main
objective is to control government by separating
powers, however, the interaction between the
respective branches of government occurs in a
manner that avoids separating power so com-
pletely that the government is unable to take ap-
propriate measures in the public interest.?

In United Democratic Movement v Speaker
of the National Assembly and Others,” the Con-
stitutional Court reiterated the constitutionally
entrenched oversight role over the conduct of
the executive by the legislature and held that
“Parliament’s scrutiny and oversight role blends
well with the obligations imposed on the Exec-
utive by section 92; it is provided for in section
55 of the Constitution”.® In this case, Parliament

26 S v. Dodo [2001] ZACC 16; 2001 (3) SA 382 (CC); 2001
(5) BCLR 423 (CC), (hereinafter referred to as S v.
Dodo), para 16.

27 United Democratic Movement v. Speaker of the Na-
tional Assembly and Others [2017] ZACC 21 (hereinaf-
ter referred to as UDM 2017).

28 UDM 2017, para. 39.
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was not clear about the extent of its powers to
prescribe a vote by secret ballot when its mem-
bers had to fulfil their constitutional mandate of
holding the President to account; thus, removing
him from office. This secret ballot vote may have
been necessitated by the fact that the majority
of the legislature were members of the ruling
party, which was led by the President, and were
simultaneously members of the Cabinet, which
the President also headed. The Constitutional
Court unanimously declared that the Speaker of
the National Assembly has powers to prescribe
vote by secret ballot, and this is a choice best left
to the National Assembly through the Speaker to
make in terms of section 57 (1) of the Constitution.

2. JUDICIAL ROLE AND
REVIEW POWERS

Judicial review is the power conferred on
courts by the Constitution to scrutinise and de-
clare unconstitutional any legislation or any con-
duct that infringes on the rights enshrined in the
Bill of Rights or otherwise offends against the
provisions of the Constitution.?® The fundamen-
tal nature of judicial review is that it empowers
courts to declare invalid any law or conduct that
is found to be in contravention of the Constitu-
tion; if declared invalid such legislation or action
will have no legal force or effect.’® Courts are
tasked with an enormous role of checking the ex-
ercise of power and averting any abuse of power
by the other two branches of government.® How-
ever, the constitutional mandate of judicial re-
view, placed upon the courts occasionally comes
under public scrutiny. In Doctors for Life Interna-
tional v Speaker of the National Assembly,* the

29 Hoexter, C. (2012). Administrative Law in South Africa
(2" ed.) Juta & Co. (Hereinafter referred to as Hoexter
2012) 113.

30 De Vos. (2017). The South African Constitutional Law
in Context (8" impression). Oxford University Press
(hereinafter referred to as De Vos 2017), 69. ISBN:

9780195991376
31 De Vos. (2017), 69.
32 Doctors for Life International v. Speaker of the Nation-

al Assembly 2006 6 SA 416 (CC), (hereinafter referred
to as Doctors for life).

Constitutional Court held that courts are given
the responsibility of being the ultimate guard-
ians of the Constitution and its values.® It was
further held that judicial interference must only
occur when mandated by the Constitution; the
Constitution requires courts to ensure that all
branches of government act within the law and
fulfil their constitutional obligations.*

The judiciary is one branch that exists and
functions alongside politically elected legislative
and executive branches of government within
the whole structure of the separation of pow-
ers doctrine. When exercising its judicial review
powers, the judiciary must maintain indepen-
dence as it has to uphold a constitutional state
and its proper governance. When all political ac-
countability-ensuring measures provided for by
the Constitution prove to be ineffective, courts
are usually called upon to pronounce the right
steps best suited to uphold and enforce the Con-
stitution. In re: Certification of the Constitution
of the Republic of South Africa*® it was held that
“as the separation of powers doctrine is not a
fixed or rigid constitutional doctrine, it is given
expression in many different forms and made
subject to checks and balances of many kinds”.*

3. UPHOLDING
THE RULE OF LAW

Section 2 of the Constitution states that “this
constitution is the supreme law of the Republic;
law or conduct inconsistent with it is invalid, and
the obligations imposed by it must be fulfilled”.>®
The rule of law, on the other hand, entrenches
the principle of legality and abolishes arbitrary
actions.* Therefore, the country is governed in

33 Doctors for life, para. 38.

34 Doctors for life, para. 37 and 38.

35 UDM 2017, para. 10.

36 Re: Certification of the Constitution of the Republic
of South Africa [1996] ZACC 26; 1996 (4) SA 744 (CC);
1996 (10) BCLR 1253 (CC), (hereinafter referred to as
Certification case).

37 Certification case, para. 111.

38 Constitution. Section 2 (the supremacy clause).

39 “Itis a requirement of the rule of law that the exercise
of public power by the executive and other function-

Paul S. Masumbe, Siphokazi Qikani



oo
(@p}

#30, 03bolo, 2024

Paul S. Masumbe, Siphokazi Qikani

accordance with the Constitution and whatever
action is taken within the Republic must conform
to the Constitution.

Two theories of constitutionalism emerge
from the debate on judicial review, namely po-
litical and legal constitutionalism.® The former
is premised on the notion that political decisions
should be taken by politicians, in that political
matters require political remedies and there is
no room for the judiciary to adjudicate on such
matters. Judicial intervention would take politi-
cal matters out of the hands of politicians to the
hands of judges.“ Legal constitutionalism, on the
other hand, is premised on the notion that judi-
cial review should be the tool for holding those
exercising political power into account as the ju-
diciary can isolate itself from public pressure.”
Political constitutionalism seems to be more
popular among some politicians, however, such
constitutionalism remains, nothing more than
a theory. South Africa is a constitutional demo-
cratic state founded on constitutional suprema-
cy and the rule of law.®®

All the South African government branches
have one common goal, which is to uphold the
Constitution. This should not be perceived as a
competition between the branches; it requires
all branches to work independently and col-
lectively to give effect to the provisions of the
Constitution.* The constitutional principles of
cooperative government reiterate the nature of
independence and interdependence between
the three branches of government, and this is

aries should not be arbitrary. Decisions must be ratio-
nally related to the purpose for which the power was
given”. See: Pharmaceutical Manufacturers Associa-
tion of SA and Another in re: The Ex Parte Application
of the President of the Republic of South Africa and
Others 2000 (2) SA 674 (CC), (hereinafter referred to
as Pharmaceutical Manufacturers Association) para.
85.

40 Kawadza, H. (2018). PER / PELJ (21) Attacks on the Ju-
diciary: Undercurrents of a Political versus Legal Con-
stitutionalism Dilemma? (Hereinafter referred to as
Kawadza 2018), 3. http://dx.doi.org/10.17159/1727-
3781/2018/v1i0a1696.

41 Kawadza. (2018). fn. 23, above 4.

42 Kawadza. (2018). 4.

43 Constitution. Section 1 (c) (the founding values).

44 Ngcobo, J. (2011). 40.

evident throughout the text of the Constitution.
It demonstrates the kind of South African model
of separation of power based on checks and bal-
ances, informed by the country’s realities.

Judicial intervention on matters of other
branches is a ‘constitutional dialogue’, where the
court strikes down legislation and the legislature
responds by amending it, or when the court in-
validates executive decisions, and the executive
responds by formulating new policy.*® Indeed,
the courts will and are still crafting a distinctively
South African separation of powers.*

4. JUDICIAL ACTIVISM
AND CONSTRAINTS

In S v Makwanyane and Another,” the Consti-
tutional Court was approached to test the con-
stitutional validity of the death penalty provided
for in Section 277(1) (a) of the Criminal Procedure
Act No. 51 of 1977. The provisions of this section
were declared unconstitutional, as they were in
contravention of, inter alia, the right to life en-
shrined in section 9 of the Interim Constitution.*
This landmark case marks the first opportunity
for the judiciary to test parliamentary legislation
for constitutional validity. It further illustrates the
critical role of courts in exercising judicial review
on laws that may be inconsistent with the Con-
stitution and protecting the rights of individuals.

In Mazibuko v Sisulu and Another,* the courts
pronounced judicial restraint and held that
courts should not be drawn into political dis-
putes, resolutions of which properly fall on an-
other institution established under the Consti-
tution; political issues should be resolved at the

45 Ngcobo, (2011). 42.

46 De Lange v. Smuts 1998 (7) BCLR 779 (CC); 1998 (3) SA
785 (CC), (hereinafter referred to as De Lange) para.
60.

47 S v. Makwanyane and Another [1995] ZACC 3, 1995 (3)
SA 391 (CC), 1995 (6) BCLR 665 (CC), [1996] 2 CHRLD
164, 1995 (2) SACR 1 (CC), (hereinafter referred to as
Makwanyane).

48 Makwanyane, para. 154.

49 Mazibuko v. Sisulu and Another [2013] ZACC 28; 2013
(6) SA 249 (CC); 2013 (11) BCLR 1297 (CC), (hereinafter
referred to as Mazibuko).
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political level.*® From this, it may be deduced that
courts are constitutionally mandated to ensure
their judicial oversight over other branches of
government within the constitutional boundar-
ies. This demonstrates reluctance on the side of
the judiciary not to allow other organs to favour
litigation over internal settlement procedures.”

The exercise of public power by government
functionaries must be rationally connected to
the purpose of that power and not be arbitrarily
exercised.®? It follows then that if, when viewed
objectively, the exercise of power is rational and
within the authority of such functionary a court
cannot intervene.” In the exercise of their pow-
ers, courts need to pay due regard to the role of
the executive and the legislature in a democracy,
and when it is appropriate to do so, must make
orders that affect policy as well as legislation.*
However, courts must always bear in mind that
policy should be flexible and can be changed
whenever the executive deems it fit to do so, as
long as such change is consistent with the Con-
stitution and the law. Therefore, court orders af-
fecting policy choices should not be formulated
in a manner that precludes the executive from
exercising such legitimate choices.”® Courts are
mandated by the Constitution to be impartial
arbiters who must apply the law without fear,
favour or prejudice, subject only to the law and
the Constitution.*® The doctrine of separation of
powers should not be construed as rendering
courts ineffective when confronted with a consti-
tutional challenge concerning executive action
or legislation enacted by parliament.”

50 Mazibuko, fn. 35, above para. 83.

51 O’Regan, J. (2005). Checks and Balances Reflections
on the Development of the Doctrine of Separation
of Powers Under the South African Constitution PER/
PELJ (8)1, (hereinafter referred to as O’Regan 2005),
131. ISSN 1727-3781.

52 Pharmaceutical Manufacturers Association, para. 85.

53 Pharmaceutical Manufacturers Association, para. 90.

54 Minister of Health and Others v. Treatment Action
Campaign and Others (No 2) (CCT8/02) [2002] ZACC
15; 2002 (5) SA 721; 2002 (10) BCLR 1033, (hereinafter
referred to as TAC) para. 113.

55 TAC, fn. 63, above para. 114.

56 Constitution. Section 165.

57 The Relationship between Courts and the Other
Arms of Government in Promoting and Protecting So-

Judicial independence is central to the con-
stitutional arrangement of South Africa and is
implicit in the rule of law and separation of pow-
ers, which are both foundational to the Consti-
tution. The independence of courts is reinforced
by the provisions of sections 165(3) and (4) of
the Constitution.s® Section 165 (3) states that “no
person or organ of state may interfere with the
functioning of the courts” and subsection four
states that “organs of state, through legislative
and other measures, must assist and protect the
courts to ensure the independence, impartiali-
ty, dignity, accessibility and effectiveness of the
courts” Institutional independence of the judi-
ciary is a constitutional norm and principle that
goes beyond the Bill of Rights and therefore not
subject to limitation.®® Judicial independence is
fundamental and indispensable to the effective
functioning of courts in a constitutional democ-
racy based on the rule of law.®

In Matatiele Municipality and Others v Presi-
dent of the Republic of South Africa and Others,?
it was held that the provisions of the Constitu-
tion must be construed purposively and in the
light of the Constitution as a whole, taking into
account fundamental principles of the country’s
democracy.®® Courts should be less emphatic
about the doctrine of separation of powers and
more about how the judiciary should work within
the boundaries of the doctrine to promote a bet-
ter dialogue between the legislature, the execu-
tive and the judiciary. Furthermore, this mission
should be aimed at advancing the principle of
democratic accountability of public institutions

cio-Economic Rights in South Africa: What About Sep-
aration of Powers? DM Davis, PER / PELJ 2012(15)5 at
2 (hereinafter referred to as Davis (2012) 9). http://
dx.doi.org/10.4314/pelj.v1515.20.

58 Van Rooyen and Others v. The State and Others
2002 (8) BCLR 810 (CC), (hereinafter referred to as Van
Rooyen) para. 17.

59 Constitution. Section 165 (3) and (4).

60 Van rooyen, para. 35.

61 De Lange, para. 59.

62 Matatiele Municipality and Others v. President of the
Republic of South Africa and Others (2) (CCT73/05A)
[2006] ZACC 12; 2007 (1) BCLR 47 (CC), (hereinafter
referred to as Matatiele 2).

63 Matatiele 2, para. 36.
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and their commitment to constitutional rights.®
The judiciary’s role is not to ‘second guess’
the legislative and executive branches of gov-
ernment or interfere in matters that are not their
concern. Their task is to give meaning to the Con-
stitution and, where possible, to carry this task
in @ manner that is not detrimental to effective
governance.® This role extends to helping those
who are constitutionally incapable of helping
themselves; if the solution has already been
provided by a branch of government concerned,
and it is within their obligation to address their
problem effectively, the judiciary is duty-bound
to let them do it themselves. The running of state
affairs is a trilateral responsibility shared by the
executive, the legislature, and the judiciary.®

CONCLUSION

The Constitution entrenches functional inde-
pendence and interdependence for the various
branches of government, accompanied by checks
and balances. All branches of government and
organs of state ought to acknowledge and re-
spect this constitutional arrangement. All three
branches of government have a common mission
of upholding the Constitution; they need not be
at war with each other but independently and
collectively work towards giving effect to the pro-
visions of the Constitution.”’ The judicial branch
is tasked with the responsibility of safeguarding
the Constitution as courts are dubbed as ‘the
ultimate guardians of the Constitution’®® The
courts must ensure that the other two branches
of government fulfil the obligations imposed by

64 Davis. (2012). 10.

65 Executive Council of the Western Cape Legislature and
Others v. President of the Republic of South Africa and
Others 1995 (10) BCLR 1289; 1995 (4) SA 877, (herein-
after referred to as Executive Council Western Cape v.
President) para. 99.

66 EFF 2, para. 236.

67 Ngocobo, J. (2011). 40.

68 In Glenister v. President of the Republic of South Afri-
ca and Others [2008] ZACC 19; 2009 (1) SA 287 (CC);
2009 (2) BCLR 136 (CC), (hereinafter referred to as
Glenister) para. 33.

the Constitution.® In the same vein, the judiciary
must apply judicial restraint and have a proper
conception of their constitutional limits.”® This is
the only manner in which South Africa’s constitu-
tional democracy can be preserved.

South Africa has come a long way since the
abolition of apartheid in 1994, and everyone
should learn from the mistakes that have been
experienced throughout its democratic develop-
ment. The past decade has been the epitome of a
truly developing democracy, one with many mis-
takes from which lessons must have been learnt.
The institutions created by the Constitution to
establish and maintain this democracy must be
protected at all costs, of course, within the con-
straints of the Constitution. Public office bearers
must always promote the spirit, objects, and pur-
ports of the Constitution. No person, from what-
ever social or professional status, must attempt
to weaken government institutions to advance
their ulterior motives. The sovereignty of every
state depends on a functioning and independent
judiciary that functions within the boundaries of
the Constitution.

69 Doctors for life, fn. 9, above para. 38.
70 Doctors for life, para. 37.
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ABSTRACT

This study addresses the mechanism of the commitment to disclosure.
Both professionals and physicians bear the crucial responsibility of pro-
viding information that is not only accurate but also understandable and
appropriate for the intended patient or consumer. By mirroring its interna-
tional counterparts, Algerian law mandates this duty, attaching legal conse-
quences for its breach. Before any medical intervention, a doctor must ob-
tain the patient’s consent, fulfilling an essential preliminary step. Likewise,
before initiating a sales process, a professional must inform the consumer
about all necessary details regarding the product or goods.

This paper delineates the extensive aspects of this obligation, including
its defining features, evidentiary requirements, and the nature of the resul-
tant damages from non-adherence. The aim is to recalibrate the balance
of power within medical and consumer interactions, thereby augmenting
the safeguarding of patients and consumers. This duty is considered one
of the fundamental rights of patients and consumers, linked to ethical and
humanitarian responsibilities, and is a precursor to obtaining consent.

KEYWORDS: Commitment to Disclosure, Physician, Professional, Patient,
Consumer, Liability
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INTRODUCTION

The rapid pace of scientific and technologi-
cal advancements across various sectors neces-
sitates keeping up-to-date, particularly in the
health and consumer domains. This urgency has
underscored the obsolescence of antiquated leg-
islative texts, which are inadequate in address-
ing contemporary risks and innovations. Con-
sequently, legislative bodies have periodically
intervened to enact specialized regulations, em-
bedding constraints and protective measures.

The commitment to disclosure is central to
these protective measures, which is paramount
in the medical and consumer sectors. This prin-
ciple garners attention from international and
national entities, representing a pivotal right for
patients and consumers, underpinned by ethical
and humanitarian obligations and forming the
cornerstone of informed consent.

The legal and judicial landscape of the com-
mitment to disclosure has evolved significantly,
particularly since the landmark Teyssier ruling
on January 28, 1942, which asserted that consent
must be sufficiently informed to be considered
valid. Before any medical procedure, obtaining
the patient’s informed consent is a prerequisite
and a critical component of the process.

Neglecting this duty is deemed negligence,
leading to medical accountability. Algerian legis-
lation has encapsulated this requirement in Law
No. 18-11, pertaining to health care.? Similarly,
professionals are obligated to furnish consumers
with comprehensive information about products
or services before concluding a transaction, as
mandated by Algerian Law No. 09-03 on consum-
er protection and fraud prevention.?

Consequently, this study raises the follow-
ing query:

e How has Algerian legislation orchestrat-
ed the commitment to disclosure within
the ambit of consumer protection and
health law?

1 Civil Court (1942, January 28). Civil Court Ruling.
2 Law No. 18-11 (2018, July 2). “Law related to health”.
3 Law No. 09-03 (2009, February 25). “Law on consumer

protection and fraud suppression”.

1. COMMITMENT TO
DISCLOSURE IN THE
CONSUMER FIELD

The origins of consumer protection can be
traced back to the United States in 1962, following
a seminal speech by President John F. Kennedy to
the Senate on March 15, 1962. In this address, he
delineated four fundamental consumer rights:
the right to safety, the right to be informed, the
right to choose, and the right to be heard.*

1.1 Definition of Commitment
to Disclosure

The commitment to disclosure is designed to
empower consumers, enabling them to make in-
formed and judicious decisions regarding acquir-
ing products or services. This obligation emerges
from legal statutes, similar to other duties borne
out of legislative mandates.

The obsolescence of Law No. 89-02 in ad-
dressing contemporary consumer needs led to
its replacement by Law No. 09-03 on consumer
protection and fraud suppression. This newer
legislation accentuates the importance of disclo-
sure, specifically dedicating a section to “manda-
tory consumer information.” Algerian legislation
has thus developed a framework of statutes gov-
erning this disclosure commitment.

Effective disclosure equips consumers with
the knowledge to make enlightened choices,
steering them towards products and services
that balance quality and price harmoniously.’
Recognized nationally and internationally, this
commitment is a pivotal instrument that aids
consumers in forming a comprehensive under-
standing of market offerings before their pur-
chase decisions.

4 Boulaheya, A. B. B. (2002). General Rules for Consum-
er Protection and the Resulting Liability in Algerian
Legislation. Algiers. p. 14.

5 Calais, J. & Steinmetz, F. (2006). Consumer Law. (7t
ed.). Dalloz, Paris. p. 44.
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1.2 Conditions of the
Commitment to Disclosure
1.2. 1 Information to be disclosed

The commitment to disclosure encompasses
all information pertinent to the contract’s criti-
cal elements. Nevertheless, the breadth of infor-
mation required under this commitment varies
across different sectors, presenting a challenge
in specifying the information to be disclosed.
Scholars and legal authorities have debated the
criteria for determining necessary disclosure.
French jurisprudence, for example, suggests a
broad criterion that encompasses any facts sig-
nificant enough to influence the creditor’s de-
cision to the degree that their prior knowledge
might have prevented the contract’s formation.®

According to Article 17 of Law No. 09-03, all
parties must provide consumers with compre-
hensive product information. The data and infor-
mation relayed to consumers must be exhaustive
and detailed, highlighting the product’s charac-
teristics, components, and potential risks.

1.2.2 Conditions specific to the
parties involved in the commitment
These conditions include:

Conditions pertinent to the debtor: A party
bound by the commitment to disclose must be
aware of the information related to the contract
and its importance to the creditor. Common un-
derstanding holds that information should be
reciprocally exchanged in a sales agreement, as
dialogues regarding the product’s attributes and
qualities are crucial for securing the buyer’s in-
formed consent.

The creditor's unawareness of the con-
tract-related information: Legal consensus
maintains that a contracting creditor cannot as-
sume a passive stance based on presumed ig-
norance. In practice, each party is expected to
seek information to the extent of their capabili-

6 Hadouch, K. (2011-2012). The Commitment to Disclo-
sure within the Framework of Law 09-03 on Consum-
er Protection and Fraud Suppression. Master’s Thesis,
Faculty of Law, University of Boumerdes. pp. 18-19.

ty. A creditor’s plea of ignorance is deemed valid
only when rooted in legitimate and insurmount-
able reasons.’

Although Algerian legislation broadly as-
serts the consumer’s right to information, it re-
mains ambiguous whether this right extends to
pre-contractual or contractual phases, as indi-
cated in Article 17 of Law No. 09-03 on consumer
protection and fraud suppression.

1.3 Nature of the Commitment
to Disclosure

In consumer law, many scholars view the
commitment to disclosure as a duty to produce a
specific outcome. It is not enough for a producer
to simply demonstrate that they have attempted
to convey the necessary information and data to
the consumer; these are mandatory disclosures
enforced by legislative and regulatory provisions.

Yet, this is not an absolute principle; if a pro-
fessional must ensure a particular result, they
must exert the utmost effort to shield consum-
ers from potential harm. Despite being aware
of the legal repercussions, many professionals
overlook this obligation. Conversely, a produc-
er's responsibility may also encompass due care,
which entails facilitating the consumer’s ability
to purchase products and services safely, there-
by offering goods that align with established
standards and expectations.®

The consumer’s right to information has been
solidified in international legislation, often un-
derscoring the imperative to honour this right,
thus empowering consumers to protect their in-
terests more effectively, free from the producer’s
influence.’

7 Ibid.

8 Arezki, Z. (2011). Consumer Protection under Free
Competition. Master’s Thesis in Law, Professional Li-
ability, Faculty of Law and Political Science, University
of Tizi Ouzou. p. 121.

9 Guyon, Y. (1996). Business Law. (9t ed.). Economica,
Paris. p. 949.
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1.4 Means of Implementing the
Commitment to Disclosure

According to Article 17 of the Consumer Pro-
tection and Fraud Suppression Law, the ex-
ecution of the commitment to disclosure is
achieved through:

1.4. 1 Labeling:

This encompasses all forms of data, inscrip-
tions, signals, emblems, characteristics, images,
figures, or symbols related to a product, which
may appear on its packaging, documents, signs,
features, stickers, cards, seals, or any indicative
element of the product’s nature, irrespective of
its format or basis.

Per Article 18 of the same law, labelling in-
formation must primarily be in Arabic, with the
option to include more easily understandable
languages. The purpose of Labeling is twofold: to
ensure consumers are adequately informed, as
Labeling is often the first aspect noticed by con-
sumers, and to facilitate sales, as mandated by
Article 2/2 of Executive Decree No. 90-367 regard-
ing the labeling of food products, as amended
and supplemented.”

Concerning the general regulations or princi-
ples related to Labeling, Article 13 of Law No0.09-
03 mandates that no sign, mark, or fictitious
designation should be employed in a manner
that unjustly differentiates a particular product
from its counterparts. It also forbids preventive
or therapeutic benefits claims, except for natu-
ral mineral water and specific dietary products.
For instance, IFRI mineral water is labeled as
appropriate for low-sodium diets and is recom-
mended for pregnant women and for preparing
infant formula.”

10 Article 17 of Law No. 09-03.

11 Chaabani, N. H. (2012). The Stakeholder’s Commit-
ment to Ensuring Consumer Safety in the Light of the
Consumer Protection and Fraud Suppression Law.
Master’s in Legal Sciences, Faculty of Law and Political
Sciences, University of Tizi Ouzou. p. 79.

12 Kalem, H. (n.d). Consumer Protection. Master’s The-
sis, Faculty of Law, University of Algiers. pp. 22-23.

1.4.2 Price Disclosure and Sale

Conditions:

Article 4 of Law No. 04-02 outlines the rules
governing commercial practices, stipulating that
“sellers are obligated to inform customers of the
prices and rates for goods and services, along
with the conditions of sale”.

The prices disclosed must correspond to the
total amount consumers are expected to pay to
acquire a product or service, as delineated in
Article 06 of the same law. With respect to sale
conditions, Algerian regulations require profes-
sionals to provide consumers with detailed infor-
mation about these terms, as per Article 8 of Law
No. 04-02.

This provision mandates that sellers must,
prior to completing a sale, furnish consumers
with accurate and truthful information regarding
the product or service characteristics, applicable
sale conditions, and the expected scope of con-
tractual liability related to the sale or service.

1.4.3. Advertising:

Advertising encompasses all forms of com-
munication designed to directly or indirectly
promote the sale of goods or services, irrespec-
tive of the medium or location used™. The goal
of advertising extends beyond merely satisfying
consumer expectations to influence their pur-
chase decisions; it also aims to safeguard the
interests of the involved parties by promoting
products and stimulating increased consumer
consumption.™

1.5. Liability Arising from
Non-Compliance with the
Commitment to Disclosure

The Algerian legal framework holds indi-
viduals accountable for failing to adhere to the
obligation of disclosure. The professional’s neg-

13 Article 3/3 of Law No. 04-02.

14 Jebali, W. (2006). Diet of Consumer Consent through
Information. Critical Journal of Law and Political Sci-
ence, Issue 02, Faculty of Law, University of Tizi Ouzou,
Algeria. p. 25.
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ligence in this regard incurs various forms of lia-
bility, which can be:

1.5. 1 Civil Liability:

This encompasses contractual liability ema-
nating from violating a contractual duty, such as
failing to deliver pre-contractual information. The
sanctions for such breaches focus on clarifying the
consumer’s intent during the contracting process,
influencing the party’s consent, and potentially
leading to the annulment of the contract®

This may result from errors, where miscon-
ceptions distort the individual’'s understanding
of reality, or deceit, characterized by employing
fraudulent tactics to persuade the consumer into
a contract agreement. Additionally, if the disclo-
sure obligation is breached during the contrac-
tual phase, it entitles the consumer to insist on
fulfilling the contract as originally stipulated.

Often, in commercial advertising, consumers
initiate legal action for specific performances to
compel advertisers to honour the promises made
in their promotional campaigns. Besides con-
tractual liability, civil liability also encompasses
tort liability, stemming from the breach of a legal
duty, which arises among individuals who lack a
direct contractual relationship.®

When the prerequisites for civil liability, in-
cluding fault, damage, and a causal link, are es-
tablished, the consumer is entitled to repara-
tion for the injuries incurred due to the debtor’s
non-fulfilment of the disclosure duty.”

This restitution encompasses compensation
for physical harm, such as fatalities, illnesses,
and injuries, as well as material damage, which
impairs one’s legal rights, assets, or vested inter-
ests. The tort liability of the producer is invoked
when the aggrieved party is a third entity, not
engaged in a contractual relationship with the
professional (producer), yet they are still entitled
to compensation. Examples include family mem-
bers, friends, and guests of the purchaser.®

15 Hadouch, K. (2011-2012). Op. cit. p. 113.

16 Boudali, M. (2005). Product Liability for Defective
Products: A Comparative Study. Al-Fajr Publishing and
Distribution, Egypt. p. 40.

17 Civil Court (1983, October 11). Civil Court Ruling.

18 Hadouch, K. (2011-2012). The Commitment to Disclo-

1.5.2 Criminal Liability:

In line with prevailing legal standards, the
Algerian legal framework provides for criminal
sanctions to supplement civil penalties, obliging
professionals to disclose pricing information as
dictated by Articles 4 and 5 of Law No. 04-02 on
commercial practices, with the failure to disclose
prices being a misdemeanour as per Article 31 of
the same statute.

Moreover, the omission of sale conditions
constitutes a punishable act under Article 32 of
Law No. 04-02. Supplementary penalties, such
as confiscation, are delineated under Law No.
09-03, where commodities confiscated due to
breaches of commercial practice regulations are
transferred to the state property administration
for disposition.

2. THE COMMITMENT
TO DISCLOSURE
IN THE MEDICAL FIELD

Article 23 of Law No. 18-11" on health stipu-
lates that every individual must be apprised of
their health condition, requisite treatments, and
associated risks. This obligation is further em-
phasized in Law No. 18-11 concerning health, as
elaborated and supplemented by Articles 23, 25,
and Article 343, which pertains to organ transfer
and transplantation.

Additionally, the commitment to medical dis-
closure is underscored in Algerian decree No.
92-276, embodying the code of medical ethics,
with Article 43 explicitly stating that a physician
or dentist is compelled to furnish clear and ac-
curate information to their patient regarding the
rationale behind each medical procedure.

The imperative for medical disclosure, a right
endorsed by French jurisprudence and codified
into law, seeks to legally uphold human dignity,
especially following its infringement. The ethos
of medical disclosure is anchored in the principle

sure within the Framework of Law 09-03 on Consum-

er Protection and Fraud Suppression. Master’s Thesis,

Faculty of Law, University of Boumerdes. pp. 18-19.
19 Law No. 18-11 related to health.
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of bodily sanctity, safeguarded by the Algerian
constitution, which forbids any form of physical
or psychological abuse, penalizes torture, cruel,
inhumane, or degrading treatment, and outlaws
human trafficking, as per Article 39.

2.1 Concept of Patient
Information Commitment

The obligation to inform encompasses the
provision of a comprehensive and accurate ac-
count of the patient’s health status, empowering
them to make an enlightened choice regarding
treatment acceptance or refusal. It is incumbent
upon the physician to elucidate the nature of
the ailment, the proposed therapeutic measures,
alternative treatment options, and the financial
implications of each, employing clear and simple
language. 2

Furthermore, the physician is obligated to
delineate the potential risks involved. The termi-
nology to describe this obligation varies among
academics, with some preferring “disclosure”
while others opt for “enlightenment.”

2.2 Content of the
Commitment to Disclosure:

Disclosure of Diagnosis: This duty is incum-
bent upon the physician from the outset of the
medical assessment, whether it involves physical
examination or the application of various imag-
ing modalities.

Disclosure of Treatment: Informed consent
for treatment is predicated on the patient’s un-
derstanding and agreement to the therapeutic
approach, necessitating the physician to provide
comprehensive details about the treatment, its
nature, and its objectives.

Post-treatment Disclosure: Physicians are
mandated to apprise patients of any occurrences

20 Abbachi, K. (2011). Medical Damage in the Medical
Field. Master’s Thesis in Professional Liability Law, Fac-
ulty of Law and Political Sciences, Mouloud Mammeri
University of Tizi Ouzou. p. 60.

during the treatment and subsequent outcomes,
in addition to advising on preventive measures
to avert future complications.”

Obligation to Disclose Medical Risks: It is cru-
cial for the physician to alert the patient about
the potential risks associated with the proposed
treatment.?

2.3 Forms of Disclosure:

Verbal Disclosure: The intrinsic trust in the
physician-patient relationship typically facili-
tates the conveyance of information verbally,
leveraging the established rapport between the
two parties.

Written Disclosure: The necessity for writ-
ten disclosure is underscored in Article 49 of the
medical ethics code, particularly when a patient
opts against treatment after being apprised of
the associated risks by the physician. The law
mandates that the patient provide a written dec-
laration of their refusal.?

2.4 Liability for Failing to Fulfill
the Commitment to Disclosure

The essence of the commitment to disclosure
lies in providing patients with a truthful and com-
prehensive understanding of their health condi-
tion, enabling them to make informed decisions
about accepting or declining treatment while ful-
ly aware of the potential repercussions.?

This commitment forms part of the contractu-
al obligation arising from the professional rela-

21 Jerboua, M. (n.d). Modern Obligations of the Doctor
in Medical Practice. Doctoral Thesis in Law Sciences,
Faculty of Law, University of Algiers 1, Youssef Ben
Khedda. pp. 267-268.

22 Mamoun, A. (2008). Patient Consent in Medical and
Surgical Acts. University Publications House, Alexan-
dria, Egypt. p. 130.

23 Jerboua, M. (n.d). Modern Obligations of the Doctor
in Medical Practice. Doctoral Thesis in Law Sciences,
Faculty of Law, University of Algiers 1, Youssef Ben
Khedda. pp. 267-268.

24 Mamoun, A. (2006). The Right to Consent to Medical
Acts. Renaissance Publishing, Cairo. p. 140.
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tionship between the patient and the physician,
marked by a disparity of knowledge, as it juxta-
poses a patient, often unacquainted with medi-
cal intricacies, against a professionally qualified
physician.

The onus is on the physician to bridge this
knowledge gap, thereby fortifying the trust
endowed by the patient. This obligation is legally
and professionally mandated by the regulatory
and guiding frameworks governing the medical
profession.?

Pursuant to Article 267 of Law No. 90-17, as re-
vised by Law No. 85-05, non-compliance with the
disclosure obligation by the physician results in:

2.4. 1 Civil Liability:

In medical disclosure, the physician must
furnish all pertinent information to the patient,
facilitating well-informed and voluntary consent
at the onset of the medical engagement.

French legal precedents underscore the im-
portance of patient information to assure vol-
untary, informed, and enlightened consent. The
physician’s liability may be contractual, anchored
in the medical contract between the patient and
the physician, or tortious in cases devoid of a
contractual nexus:

Contractual liability:

Contractual liability necessitates the pres-
ence of fault, damage, and a causal connection
between them. The physician’s negligence in ful-
filling the informational duty manifests in two
distinct manners:

e The physician’s failure to inform the pa-
tient results in a breach, triggering their
contractual liability to the patient.

e The physician imparts information to the
patient, who then consents; however, this
consent is marred by a lack of free and
enlightened will, often compromised by
misunderstanding, deceit, coercion, or
exploitation.?

25 Boukhers, B. (2011). Physician Error During Medical
Intervention. Master’s Thesis in Law, Faculty of Law
and Political Sciences, Mouloud Mammeri University,
Tizi Ouzou. p. 58.

26 Jerboua, M. (n.d). Modern Obligations of the Doctor
in Medical Practice. Doctoral Thesis in Law Sciences,

An interpretation of Article 23 of the Health
Law suggests that the Algerian legislature ac-
knowledges the contractual dynamic between
the patient and the physician. Typically, when
a physician treats a patient under conventional
circumstances, it is predicated on a tacit agree-
ment, establishing a contractual bond between
them, usually not formalized in writing.”

Tortious Liability:

The physician’s liability under tort law emerg-
es from breaching a legal duty to avoid causing
harm to others. Article 124 of the Civil Law states,
“Any act, irrespective of its nature, if executed
by a person through their fault that inflicts harm
upon another, compels the wrongdoer to com-
pensate for the resultant damage.” The negli-
gence associated with the physician’s failure to
fulfil the information obligation can manifest
in two ways:

e The physician

the patient.

e The physician provides information but
fails to meet the necessary conditions,
such as delivering inaccurate informa-
tion, leading the patient to consent to the
medical procedure.?® Should this result in
harm, the patient is entitled to pursue le-
gal action and demand compensation.

neglects to inform

2.4.2 Criminal Liability:

The act of withholding information from the
patient may be construed as an infringement on
their physical integrity, subjecting the physician
to potential criminal prosecution under Article
264 of the Penal Code, which venerates human
sanctity, dignity, and the right to physical integ-
rity. This article prescribes penalties for anyone
who deliberately causes injuries or perpetrates
acts of violence or assault.

Faculty of Law, University of Algiers 1, Youssef Ben
Khedda. pp. 267-268.

27 Aichaoui, H. & Aichaoui, W. (2021). Doctor’s Breach of
the Medical Information Obligation. Annals of the Uni-
versity of Algiers 1, Volume 35, Issue 02/2021. p. 1111.

28 Abdel Ghaffar, A. M. (2010). Civil Liability in the Med-
ical Field (Comparative Study between Sharia and
Law). Legal Books House. p. 241.
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2.5 Circumstances in Which
the Physician’s Liability
is Exempted:

Considering the Patient's Psychological
State: Per Article 34 of the medical ethics code,
a physician may withhold information regarding
the patient’s health status or necessary treat-
ments if revealing such information is likely to
cause harm to the patient.

Emergency Situations: In exigent circum-
stances, such as when the patient’s condition
is rapidly deteriorating, in cases of accidents
necessitating immediate medical intervention,
or when the patient is unconscious, the phy-
sician’s urgent action becomes indispensable
to saving the patient’s life. Under these emer-
gency conditions,” the physician is relieved
from the liability of non-disclosure, confronted
with the critical choice between the paramount
duty to administer treatment and the second-
ary duty to inform.3°

Patient’'s Waiver of the Right to Informa-
tion: The obligation to inform is lifted if the
patient consciously relinquishes their right
to information, entrusting the physician with
decision-making regarding their treatment. In
such instances, it is the responsibility of the
physician to substantiate that the patient has
declined to be fully informed or to provide ex-
plicit consent, particularly after being informed
of the consequences of such a waiver. This ex-
emption permits the physician to undertake
the necessary medical treatment without the
need for further consent.”

29 Gheish, A. & Boulnouar, A. (2008, April 09-10). The
Doctor’s Obligation to Inform the Patient. National
Symposium on Medical Liability, organized by the Fac-
ulty of Law, Mouloud Mammeri University, Tizi Ouzou.
p. 87.

30 Najida, A. H. (1994). General Theory of Obligations
According to the Civil Transactions Law. Renaissance
Arab, Cairo. p. 37.

31 Ali, J. M. (2000). The Role of Will in Medical Acts — A
Comparative Study. Scientific Publishing Council, Ku-
wait. p. 177.

CONCLUSION

The commitment to disclosure represents
a critical issue that has been progressively ad-
dressed by numerous legal frameworks, includ-
ing Algeria’s, which have evolved swiftly to adapt
to the practical and economic shifts in society.
Despite the passage of considerable time since
the inception of the first Algerian laws aimed at
safeguarding consumers in 1989 and patients in
1985, the discourse on this matter continues to
advance. Our findings are as follows:

e The Algerian legislature has been pro-
active in formulating regulatory texts to
safeguard the interests of both consum-
ers, through Law No. 09-03, and patients,
via Law No. 18-11.

e Information conveyed to patients and
consumers should be transparent,
straightforward, and comprehensible.

e Physicians have a legal mandate to en-
lighten patients about the medical proce-
dures they must undergo, a requirement
underscored by the legal statutes regulat-
ing medical practice. Physicians must ap-
prise patients of their health status and
the possible benefits and drawbacks of
any treatment, with the risk of facing dis-
ciplinary, civil, or criminal repercussions
for non-compliance. Nevertheless, there
are specific, well-defined scenarios in
which physicians can be exempted from
this informational duty without incurring
legal liability, such as in emergencies,
considering the patient's psychological
well-being, or when the patient voluntari-
ly relinquishes their right to be informed.

e Professionalsinthe consumer sector must
provide consumers with accurate and
forthright information before finalizing a
sale, including details about the product
and service features, pricing, instructions
for use, and cautions regarding potential
hazards or intrinsically dangerous goods.

e A robust commitment to disclosure with-
in the consumer realm significantly miti-
gates many risks that endanger consum-
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er safety and economic well-being. In by delineating the rights and obligations of each
instances of non-compliance, both civil party. This should be supported by the proactive
and criminal penalties are applicable and engagement of civil society through organiza-

enforceable.

tions, associations, and conferences dedicated

In summation, it is advisable to bolster to fostering understanding in this field of knowl-
awareness among both physicians and patients edge.Haut du formulaire
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ABSTRACT

The BOOT (Build-Own-Operate-Transfer) contract is considered
one of the innovative mechanisms for managing public facilities due
to its importance in implementing investment projects, particular-
ly in construction, operation, and property transfer. Its significance
emerged at the beginning of the twentieth century and was fur-
ther reinforced after the Second World War, amidst the presence of
war-stricken economies. Additionally, there was an ideological shift
in the role of the state from being a guardian state to an intervening
state, which led to the emergence of public law in business affairs.
The BOOT contract became one of its cornerstones as countries re-
sorted to international economic contracts.

Despite Algeria’s adoption of the BOOT contract as one of the
forms of international contracts due to its importance in attract-
ing foreign direct investment and technology transfer, this did not
prompt Algerian lawmakers to establish a specific legal framework
for it. This is despite the modifications that have affected the specific
system, notably Presidential Decree No. 15-247, which is considered
one form of concession contracts.

KEYWORDS: BOOT contract, Investment, Development, Public
facilities
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INTRODUCTION

The BOOT contract has become of great im-
portance in many countries, especially devel-
oping ones, as it represents the optimal means
within the reforms witnessed by the public sec-
tor. Through it, public facilities are established
and utilized without burdening the state budget
excessively. Instead, it leads to the creation of in-
frastructure projects for economic development.

Since contracting according to this method
extends over a long period and requires substan-
tial financial resources, it exposes it to numerous
risks during implementation. This necessitates
considering the issue of changing circumstances
during implementation and developing appro-
priate solutions to avoid disputes between the
contract parties.

Therefore, the problem arises regarding what
is meant by the BOOT contract and what is the
Algerian legislator’s stance on it?

To answer this, this research paper will ad-
dress the nature of the BOOT contract (first chap-
ter), followed by its applications in Algerian law
(second chapter).

1. THE NATURE
OF THE BOOT CONTRACT

The globalization system imposes the need
to enter into contractual forms on developing
countries to benefit from modern methods of
managing public facilities, including the BOOT
contract. Therefore, studying the nature of the
BOOT contract requires addressing its concept
and legal implications in the following points are
addressed:

1.1. The Concept
of the BOOT Contract

Studying the concept of the BOOT contract
requires addressing its definition, origin, evolu-
tion, and finally its characteristics as follows:

1. 1. 1. Definition of the

BOOT Contract

The term “BOOT” contract stands for Build,
Operate, Transfer, and is abbreviated as B.O.T.
These terms correspond to the Arabic terms:
lJople (Build), IJoowvgsd (Operate), 90@d
l|Jedelsé (Transfer of Ownership). In French, it
is abbreviated as “C.E.T") representing Construire
(Build), Exploiter (Operate), Transférer (Transfer).

It's worth noting that there is a slight varia-
tion in terminology between “BOOT” and “BOT”
contracts within legal discourse, with the letter
“0” standing for “Own”}? signifying ownership.

Several attempts have been made to de-
fine this contract, not only by legal experts but
also by international organizations specializing
in economic and commercial affairs. The United
Nations Commission on International Trade Law
(UNCITRAL) defines it as follows: “It constitutes
a form of project financing through which a gov-
ernment grants a group of investors a concession
to develop, operate, and commercially exploit a
specific project for a sufficient number of years
to recover the construction costs as well as to
achieve suitable profits from operational re-
turns or other benefits granted to them within
the contract. At the end of the project, ownership
of it transfers to the government without any
cost or a previously agreed-upon adequate cost
during the negotiation for granting the project
concession”.?

On the other hand, the United Nations Indus-
trial Development Organization (UNIDO) defines
it as: “A contractual agreement whereby the proj-
ect company undertakes to establish one of the
state’s essential public facilities, including the
processes of design, financing, operation, and
maintenance of this facility. The project company
also manages the operation of the facility, along
with any other fees provided they do not exceed

1 Al-Habshi, M.A.M. (2008). B.O.T contracts, published
by Dar Al-Kotob Al-Qanuniyya, Egypt, p. 9.

2 Al-Bahji, E.A. (2008). B.O.T Contracts: The Road to
Building Modern State Facilities, Dar Al-Jami’a Al-Jadi-
da, Egypt, p. 18.

3 Al-Hijazi, A. F. (2008). B.O.T Contracts in Comparative
Law, published by Dar Al-Kotob Al-Qanuniyya, Egypt,
p. 44.
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those presented in the bid and those stipulat-
ed in the contract specifications, to enable the
project company to recover the invested funds,
operating expenses, and maintenance costs, in
addition to a reasonable return on investment.
At the end of the term, this company returns the
project to the administration according to pre-
vailing legal methods and bidding procedures”*

Comparing these definitions, we find that the
first definition emphasizes the economic aspect
more than the legal aspect. Financial motiva-
tions are not the sole reasons for entering into
this contract; there are other equally important
motivations such as the pursuit of technology
transfer, which may be monopolized by multina-
tional companies. The second definition is more
comprehensive, covering all stages of contract
formation and termination.

Furthermore, the International Islamic Figh
Council defines the BOOT contract as: “An agree-
ment between the owner or its representative
and the financier (the project company) to estab-
lish and manage a facility, collect its returns, in
full or as agreed upon, over an agreed period with
the aim of recovering the invested capital while
achieving a reasonable return. Subsequently, the
facility is handed over in a condition suitable for
the intended purpose”®

From a jurisprudential perspective, some ju-
rists define the BOOT contract as: “Projects in-
volving construction, operation, and transfer of
ownership, where the government assigns these
projects to a company, whether national or for-
eign, whether it is a private or a public entity”.®

1. 1.2. Genesis and Evolution of the

BOOT Contract

The United Kingdom was the first country to
resort to these contracts for the construction

4 Al-Hamoud, W. M. (2010). “Construction, Operation,
and Ownership Transfer Contracts”, published by Dar
Al-Thagafa Lil Nashr, Jordan, p. 32.

5 Islamic Figh Council Decision No. (186) issued during
the nineteenth session of the International Islamic
Figh.

6 Al-Shumrani, S. B. (2012). Guarantees and Disposition
in B.O.T Contracts, the periodic journal of the Islamic
Figh Assembly, Saudi Arabia (27), p. 7.

and operation of public facilities during the reign
of the Conservative Party under Prime Minister
Margaret Thatcher. This was within the frame-
work of the economic policy pursued at the time,
known as the “Private Finance Initiative”. One of
the prominent projects completed under this
contract was the Channel Tunnel linking France
and Britain, with the contract being signed in
1987 between the two governments and the com-
pany Euro Tunnel.’

Legally, Turkey enacted the first legislation
regulating these contracts during the tenure of
Prime Minister Turgut Ozal.?

1. 1.3 Characteristics of the

BOOT Contract

The BOOT contract possesses a set of charac-
teristics that distinguish it from other contracts,
including the following:

1.1.3. 1 in terms of parties to

the contract:

These contracts are concluded between two
parties, with the first party representing a public
legal entity, while the second party represents
a private legal entity (whether natural or jurid-
ical, national or international). It is noteworthy
that while the private sector has adopted this
contracting method, it represents an exception
to the rule applied internationally, which typi-
cally involves a public legal entity as a party to
the contract.

1.1.3.2. In terms of purpose:

The purpose of resorting to the BOOT contract
is to establish public economic facilities to pro-
vide a public service to the public.® This is due to

7 Lemoine, B. (2023, October 23) the Channel Tunnel, p.
262. <documents.irevues.inist.fr>, [ Last accessed: 14
January, 2024].

8 Subu, S. (2012). The Legal System of Construction,
Operation, and Ownership Transfer Contracts and its
Applications in Algeria, Faculty of Law and Political
Science, University of Constantine — Mentouri Bro-
thers, Algeria, p. 8.

9 Al-Ajarmah, N.A. (2003). Construction, Operation, and
Ownership Transfer Contracts and their Applications
in the Algerian Legal System, Sharia and Law Studies,
40 (01), p. 1053.
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the financial burden imposed by the construction
of public facilities on the state budget, especially
concerning state infrastructure facilities such as
airports, ports, and communications facilities.

1.1.3.3. State Supervision of Public

Facilities

The contracting administration has the right to
supervise and monitor the contracting party during
the construction and operation of the public facil-
ity. This is because the executing party of the proj-
ect acts on behalf of the administrative entity in
providing public services to the public. Therefore,
the administration has the right to ensure the in-
terests of citizens on one hand and to safeguard
the state’s interests on the other.

1.1.3.4. Financing of Public Facility

Construction

The financing of public facility construction is
the responsibility of the party contracting with
the state or one of its public entities. This party
bears the responsibility of providing the neces-
sary financing either entirely or partially.

1.1.3.5. Implementation of the

BOOT Contract

The BOOT contract is implemented in the
form of a concession granted for a specified pe-
riod known as the “concession period”. This is to
cover the cost of constructing or renovating the
public facility, in addition to obtaining profits
from its operation. This is achieved in the form
of fees collected by the project owner from the
beneficiaries of the public facility in exchange for
the services provided to them.°

1.1.83.6. Termination of the

BOOT Contract

Originally, the public facility is returned to the
contracting administrative entity after the end

10 Al-Dhaiby, S.S. (2014, August 26-28), Arbitration in Inter-
national Construction Contracts (B.O.T), paper presented
at the nineteenth annual conference of the GCC Com-
mercial Arbitration Center in cooperation with the Oman
Chamber of Commerce and Industry, on arbitration in oil
and international construction contracts, Jordan, p. 11.
<www.gcac.diz>, [Last accessed: 10 April, 2017].

of the commitment period, typically in a usable
condition and free of charge. However, it may
happen that the public facility is transferred be-
fore the end of the commitment period, provid-
ed that the administrative entity pays fair com-
pensation to the project owner. Additionally, the
administrative entity may renew the concession
period for the benefit of the contracting party or
another party, or sell it as part of privatization.

1.2. Implications
of the BOOT Contract

The implications of entering into a BOOT con-
tract result in the creation of rights and obliga-
tions for contracting parties, which will be eluci-
dated as follows:

1.2. 1. Rights and Obligations of the

Contracting Administration

The contracting administration enjoys a set
of privileges concerning the contracting party in
the BOOT contract, as follows:

1.2.1. 1. Rights of the Contracting

Administration

e Right of Inspection and Supervision:

The right of inspection refers to the authority
of the administration to intervene in the execu-
tion of the contract, direct the work, and choose
the method of execution within the agreed terms
and conditions of the contract. Supervisory au-
thority, on the other hand, involves ensuring that
the contractor fulfills its contractual obligations
as agreed upon.”

The administration’s right to inspect and su-
pervise the contractor is of utmost importance
in a BOOT contract due to its potentially lengthy
duration—up to ninety-nine years. Additional-
ly, the commitment of the project company to
transfer the public facility in good condition at
the end of the contract necessitates supervision
by the administration.

11 Bouziane, A. (2011). Explaining Public Procurement
Regulations, Dar Al-Jisr for Publishing and Distribu-
tion, Algeria, p. 142.
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e Right of the Administration to Amend

the Contract:

The administration may choose to amend
the contract at its sole discretion according to
the needs of the public facility. However, this
authority is restricted by the requirement to
compensate the contracting party for any po-
tential damage resulting from the amendment.”
Amendments do not cover contractual terms but
may include regulatory conditions related to the
operation of the public facility. This authority is
inherent in the general system and is exercised
by the administration automatically without the
need for explicit contractual provisions.

e Right of the Administration to Impose

Penalties:

This authority is considered one of the priv-
ileges enjoyed by the administration over the
contracting party. Imposing penalties without
resorting to judicial intervention prioritizes the
public interest and ensures the continuity of the
public facility.

e Right to Retake the Public Facility Before

the End of the Concession Period:

If it becomes evident to the administration
that the management method of the public fa-
cility under the BOOT contract no longer aligns
with the public interest, it has the right to change
it to a method it deems more beneficial to the
public interest.

1.2.1.2. Obligations of the

Contracting Party:

These obligations include:

e Providing a Suitable Legal Environment:

It is the responsibility of the administration
to create a suitable legal, administrative, and in-
vestment environment for the establishment and
operation of public facilities. Political, economic,
and legal stability serve as attractive incentives
for booth foreign and domestic investment.

e Executing the Contract According to the

Principle of Good Faith:
The principle of good faith is a fundamen-

12 Al-Jubouri, M. K. (1998). Administrative Contracts,
Maktabat Al-Thagafa for Publishing and Distribution,
Jordan, p. 140.

tal legal principle that is evident in contractual
relationships, whether administrative or civil.
It entails executing the contract in accordance
with its terms and provisions. This obligation
falls on all parties to the contract, particularly
on the administration, which holds a superior le-
gal position. Therefore, this obligation requires
refraining from abusing the privileges of public
authority for its own benefit.®

1.2.2. Rights and Obligations of

the Contracting Party with the

Administration:

Just as the BOOT contract entails rights and
obligations on the contracting authority, the
contractor also enjoys rights and incurs corre-
sponding obligations. These will be elucidated
as follows:

1.2.2. 1. Contracting on Personal

Consideration:

This commitment involves the contractor ful-
filling its obligations under the contract by itself.
Therefore, personal consideration is a funda-
mental element in the selection of the contractor
by the administration in a BOOT contract.

1.2.2.2. Commitment to

Project Execution According to

Contractual Terms:

Executing the BOOT contract according to the
agreed specifications at its various stages is of
great importance. The quality of execution en-
sures the continuity of the public facility and its
transfer to the state in good condition.

1.2.2.8. Contractor’'s Commitment to

Operation:

This stage in the BOOT contract is crucial for
the contractor as it enables them to recover their
expenses on constructing and equipping the
public facility and to generate profits. Therefore,
the project owner must provide a service to the
public and adhere to the fundamental principles
of operating the public facility.

13 Hamdi, Y. A. (1998). Encyclopedia of Administrative and
International Contracts, Dar Al-Ma’arif, Egypt, p. 290.
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1.2.2.4. Respect for Contract

Execution Period:

The BOOT contract is an important means for
the administration to manage public facilities.
Therefore, respecting the contract period is the
application of the principle of continuous and
regular operation of the public facility.

1.2.2.5. Contractor’'s Commitment

to Technology Transfer and

Employee Training:

The BOOT contract’s lengthy duration allows
for technological advancements. Hence, it is the
contractor’s responsibility to keep pace with
these developments to ensure that the adminis-
tration receives a technologically advanced and
economically viable facility during its operation.

1.2.2.6. Contractor’'s Commitment to

Transferring Ownership of the Public

Facility to the Granting Authority:

At the end of the BOOT contract, the con-
tractor commits to transferring ownership of the
public facility to the administrative authority in
good and usable condition.

2. APPLICATIONS OF THE BOOT
CONTRACT IN ALGERIAN LAW

Studying the applications of the BOOT con-
tract in Algerian law requires understanding its
legal basis, the Algerian legislature’s stance on
its adaptation, and its practical applications.
This will be detailed in the following points are
addressed:

2.1. Legal Basis for the BOOT
Contract in Algerian Law

The Algerian law has not explicitly named the
BOOT contract, nor has it issued specific legisla-
tion regulating this type of contracting. Howev-
er, implicit references to this contract have been
made in various legal texts. Additionally, the
Algerian legislature has taken a position on the

legal adaptations of this contract, which will be
detailed as follows:

2.1.1. Legal Texts Referring to the

BOOT Contract

Several legal texts have referenced this con-
tract in various fields. These will be mentioned
as follows:

2.1.1.1. In Financial Law:

Article 166 of the Financial Law of 1996 men-
tions that the construction, operation, and main-
tenance of highways may be subject to conces-
sion for the benefit of public or private entities.

Additionally, Article 167 of the same law states
that concession holders may collect toll fees un-
der specified conditions.”

2.1.1.2. In the Agricultural Sector:

The executive decree No. 97-475' mentions
the possibility of granting concessions for the
construction of small and medium-sized irriga-
tion facilities.

2.1.1.8. In Water Law:

Article 17 of the Water Law mentions artifi-
cial” water properties that become state prop-
erty without compensation after the concession
period for construction and operation.

2.1.1.4. In Electricity and Gas

Distribution Law:

The legal text regarding electricity and gas dis-
tribution through channels in Article (02/9)® states:

14 Official Gazette. (1995). Issue 82, <https://www.jo-
radp.dz/HAR/Index.htm> [Last accessed: 13 May,
2024].

15 Official Gazette. (1996). Issue 55, <https://www.jo-
radp.dz/HAR/Index.htm> [Last accessed: 13 May,
2024].

16 Official Gazette. (1997). Issue 82, <https://www.jo-
radp.dz/HAR/Index.htm> [Last accessed: 13 May,
2024].

17 Algerian Law regarding water. (2005). Official Gazette,
Issue 60, <https://www.joradp.dz/HAR/Index.htm>
[Last accessed: 13 May, 2024].

18 Algerian law regarding electricity and gas distribution
via channels. (2002). Official Gazette, Issue 08, Fe-
bruary 6, 2002, <https://www.joradp.dz/HAR/Index.
htm> [Last accessed: 13 May, 2024].
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“Privilege is the right granted by the state to an
operator, enabling them to exploit a network and
develop it over a specific territory and for a specif-
ic period with the aim of selling electricity or gas
distributed through channels”. Additionally, Article
(07) of the same law adds: “New facilities for elec-
tricity production shall be constructed and utilized
by any natural or legal person subject to private or
public law holding an exploitation license”.

2.1.1.5. In the field of public contracts

The Algerian legislature has recognized the
use of the BOOT (Build-Operate-Transfer) method
in public contracts by subjecting the conclusion
of agreements to delegate public facilities to the
principles stipulated in Article 05 of Decree No. 15-
247. While this procedure aligns with the nature of
administrative contracts,” it may face challenges
related to attracting foreign investments.

2.1.1.6. Under municipal law

Municipal Law No. 11-10 opens up the scope
of BOOT contracts in several areas, including,
for example, drinking water, road maintenance,
public lighting, covered markets, and managing
technical landfill centers.

2.1.2. The legal adaptation of the

BOOT contract

There has been a legal dispute over the nature
of the BOOT contract, divided into three direc-
tions. The first direction considers the BOOT con-
tract as falling within the category of investment
contracts, thus subject to civil and commercial
law. The second direction? considers it contracts
with a special nature, sometimes administrative
contracts, and sometimes private contracts. The
third and final direction,” predominant in public

19 Laajal, Y. Dufan, L., Contracts by the B.O.T Method in
Algerian and French Legislation, International Journal
of Legal and Political Research: Faculty of Law and Po-
litical Science, University of Kasdi Merbah — Ouargla,
Algeria, 01, (02), p. 119.

20 El-Roubi, M. (2006). “Construction, Operation, and
Delivery Contracts”, published by Dar Al-Nahda
Al-Arabiya, Egypt, p. 51.

21 Ahmed, A.M.A. (2008). Arbitration in International
Administrative Contract Disputes, Dar Al-Jami’a Al-Ja-
dida, Egypt, p. 119.

law jurisprudence, considers the BOOT contract,
also known as the modern commitment contract,
as administrative contracts subject to the gener-
al conditions applicable to such contracts.

The Algerian legislature has associated the
BOOT contract with the concept of concession
contracts. The term “concession” is used to refer
to the BOOT contract, influenced by the opinion
stating the administrative nature of the BOOT
contract. For example, Article (76) of the Water
Law states: “Concession to use water resourc-
es, which is a contract under public law, may be
granted to any natural or legal person subject to
public or private law who submits an application
according to the conditions specified in this law
and the procedures determined by regulation”.

2.2. The role of the BOOT
contract in attracting
investment

BOOT contracts are considered modern con-
tracts in domestic and international transac-
tions, and countries have resorted to them to
attract and stimulate investment. Algeria is no
exception, as will be explained in this require-
ment as follows:

2.2.1. Conclusion of the BOOT

contract according to the provisions

of investment law

Algeria has resorted to BOOT contracts as a
tool to attract and stimulate investment. Exam-
ples include international investment contracts
concluded by the Algerian state with internation-
al companies in the field of water desalination,
concluded according to the BOOT contract. Arti-
cle (81) of Law No. 05-12 concerning water states:
“Under this law, it is possible to grant a conces-
sion to establish and exploit desalination struc-
tures or extract salts and minerals from saline
water for the public benefit, according to the pro-
visions of Order 01-03 dated the first of Jamadi
Al-Akhirah 1425 corresponding to August 20, 2001,
concerning investment development.”

As a result, these contracts have been con-
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cluded between the Algerian state, represent-
ed by the Algerian Energy Company (in which
booth Sonatrach and Sonelgaz contribute), with
a financing ratio estimated at 30%, and General
Electric lonics Hamma Holding Company, an Irish
company with expertise in the construction and
operation of such facilities, contributing 70% to
the project to establish a water desalination fa-
cility in Hamma. This represents a form of part-
nership between the public and private sectors in
managing water facilities. The concession period
is estimated at thirty years from the date of the
agreement’s entry into force, with a production
capacity of 200,000 cubic meters per day, and the
project’s value is estimated at $256 million.

Additionally, the National Energy Company
concluded a BOOT contract to establish a seawater
desalination facility in Skikda with a 51% contribu-
tion, with a Spanish company, Jaida, contributing
49%. The concession period extends for 30 years
from the date of the agreement’s entry into force.

In this context, a water desalination and elec-
tricity production facility has been established
in Arzew, Oran. It was created according to an
investment agreement using the BOOT method
between the National Investment Development
Agency, with a 5% share, and a South African
company, with a 95% share. The concession pe-
riod also extends for thirty years from the entry
into force of this agreement.

Furthermore, a water desalination plant was
constructed in Benin, Tlemcen, in partnership
with a Spanish company with a 51% share of the
project and the Algerian Energy Company with a
49% share. The value of this project is estimated
at $230 million.

Finally, from the conclusion of these con-
tracts, it can be inferred that the Algerian state
participates relatively in financing these con-
tracts. Some consider this to be a misapplica-
tion of the concept of BOOT contracts, which is
based on the idea of full private sector financing
for the construction of public facilities related
to infrastructure. At the end of the concession
period, the state recovers the completed struc-
tures and the designated lands without financial
compensation.

2.2.2. Investment incentives

obtained by the project owner

The implementation of the Build-Oper-
ate-Transfer (BOOT) model for establishing and
operating public facilities has led to the emer-
gence of financial and economic risks for these
projects, including competition risks from gov-
ernment projects, allowing the establishment of
similar projects before the expiration of the con-
cession period, as well as risks of contract can-
cellation and seeking to change its terms.

To address these risks, there arose a need to
provide guarantees by the state to the project own-
er, including subjecting the BOOT contract to the
provisions of investment law, granting the project
company the right to enjoy investment incentives
stipulated in the investment law. These incentives
include financial incentives such as tax exemp-
tions (such as exemption from value-added tax for
goods and services used in the investment, exemp-
tion from property transfer tax for all real estate
acquisitions made within the investment project,
exemption from profit tax, and professional activi-
ty tax), as well as customs exemptions (such as ex-
emption from customs duties for imported goods
directly used in the project).?

In addition to financial incentives such as
state participation in project shares ownership
and obtaining government insurance with prefer-
ential rates to cover certain types of risks, which
may be commercial, such as exchange rate fluc-
tuations, or non-commercial, such as national-
ization and confiscation.

There is also the possibility of resorting to
amicable means to resolve disputes such as con-
ciliation, mediation, and arbitration. The latter is
considered one of the most important incentives
sought to be included in the BOOT contract by
the contractor with the administration to avoid
litigation.

22 LAmmari, W. (2010-2011). “Incentives and Barriers
to Foreign Investment in Algeria”, Master’s Thesis in
Business Law, Faculty of Law, University of Algiers 1,
p. 70.
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CONCLUSION

From our study, we can conclude the following:

The requirements of development have
revealed the importance of BOOT con-
tracts in completing infrastructure proj-
ects, especially considering that the con-
struction and building sector is currently
one of the most important areas of inter-
national trade, given the importance of
infrastructure development in the econo-
mies of developing countries;

Considering that BOOT contracts have be-
come one of the established methods for
managing and operating public facilities,

it is necessary to enact specific legislation
regulating all stages of this contract;
When resorting to this contract, the
state must enlist legal and technical ex-
perts to draft the contract, in order to
avoid the negative consequences result-
ing from poor drafting, especially in the
event of disputes between the parties to
the contract;

Encouraging the establishment of re-
gional arbitration centers is necessary to
avoid resorting to international arbitra-
tion centers, which often rule in favor of
the foreign investor at the expense of the
host state of the investment.
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ABSTRACT

Bali, one of the world’s tourism destinations, is now facing a par-
adoxical situation because the increasing number of tourists visiting
Bali is going hand in hand with the gradual reduction in productive
agricultural land due to land conversion. This paper analyzes the mas-
sive practice of converting productive farmland for tourism in Bali. It
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offers a human rights law lens, particularly the
rights to land, food, and tourism, to view the
problem discussed in the paper. Legal research
primarily reads international legal instruments,
Indonesia’s laws and regulations, and some
secondary materials. The paper suggested that
although the Bali provincial government has
issued rules and policies to prevent the prac-
tice of land conversion, the government can-
not fully control it because many agricultural
lands have ownership status. Therefore, there
is an urgent need to increase awareness of local
communities as landowners to prevent such a
practice. This paper also proposes using subak,
a traditional farming system, as the basis for
ecotourism and agrotourism activities to tackle
the problem of land conversion in Bali.

KEYWORDS: Land Conversion, Human Rights,
Tourism, Food Security, Subak

INTRODUCTION

Sustainable Development Goals (SDGs) en-
courage countries worldwide to adopt mea-
sures to achieve the 17 goals! Some goals are
interrelated with the issue of sustainable food.
Grosso (2020) identifies nutrition in the context
of the SDGs, suggesting that for Goal No. 12 on
responsible consumption and production, there
is a need for sustainable solutions for ensuring
controllable and efficient food production while
for Goal No. 15 on life on land, change of land
use may reduce food production.? In addressing
these goals, the President of Indonesia creat-

1 The United Nations General Assembly, (2015). A/
RES/70/1: Transforming Our World: the 2030 Agenda
for Sustainable Development, para. 59.
<https://documents.un.org/doc/undoc/gen/
n15/291/89/pdf/n1529189.pdf?token=2UwW9R(S-
VDGzrGVMzs&fe=true> [Last accessed: 7 June, 2021].

2 Grosso, G., Mateo, A., Rangelov, N., Buzeti, T., Birt, C.,
(2020). Nutrition in the Context of the Sustainable De-
velopment Goals. European Journal of Public Health,
30 (Supplement 1), p. i20. https://doi.org/10.1093/
eurpub/ckaa034

ed regulations to determine national targets to
achieve SDGs.? The Minister of National Devel-
opment Planning/Head of the National Develop-
ment Planning Agency established the National
Action Plan for Food and Nutrition for 2021-2024
in accordance with the targets of the 2020-2024
National Medium Term Development Plan and
the SDGs, taking into account the commitments
made at The World Health Assembly (2012) and
The UN Decade of Action on Nutrition 2016-2025.
Indonesia was also the host when the leaders of
G20 convened in Bali on 15-16 November 2022 and
called for an accelerated transformation towards
sustainable and resilient agriculture and food
systems and supply chains.® The Indonesian na-
tional policy on sustainable food is further con-
tinued by regional governments, considering the
situation in the regions.

Bali is an example of a region where the food
policy indicates a promising achievement. Infra-
structure development, undeniable, seems to be
an important factor supporting the realization of
food security in Bali. Infrastructure can improve
people’s welfare, which their access to adequate

3 Presidential Regulation No. 111, (2022) honcerning
Implementation of the Achievement of Sustainable
Development Goals. National Sustainable Develop-
ment Goals 2024 Targets. Article 2 (1) <https://pera-
turan.go.id/id/perpres-no-111-tahun-2022> [Last ac-
cessed: 7 June, 2024] and Presidential Regulation No.
59 (2017) concerning Implementation of the Achieve-
ment of Sustainable Development Goals. National
Targets for the period 2017 to 2019 in the 2015-2019
National Medium Term Development Plan. Article
2 (1) <https://peraturan.go.id/id/perpres-no-59-ta-
hun-2017> [Last accessed: 7 June, 2024].

4 Ministry of National Development Planning/the Na-
tional Development Planning Agency (2021, October
18). Decree No. KEP 124/M.PPN/HK/10/2021 concern-
ing Determination of the National Action Plan for Food
and Nutrition for 2021-2024, para.1l and Attachment
p. 6 <https://jdih.bappenas.go.id/peraturan/detail-
peraturan/2804> [Last accessed: 7 June, 2024].

5 G20 (2022, November 15-16). The G20 Bali Leaders’
Declaration, para. 6. Ministry of Foreign Affairs of the Re-
public of Indonesia. <https://kemlu.go.id/download/
L3NpdGVzL3B1c2FOLORVY3VtZW50cy9TaWFyYW4IM-
jBQZXJzLzIwMjlvRzIwITIwQmFsaSUyMExIYWRIcn-
MIMjcIMjBEZWNSsYXJhdGlvbiwIMjAXNSOxNiUyME-
SvdmVtYmVyJTIwMjAyMiwlMjBpbmNsJTIwQW5uZX-
gucGRm> [Last accessed: 7 June, 2024].
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food can indicate.® The Indonesian National Food
Agency (NFA) released the 2023 Food Security
and Vulnerability Atlas (FSVA), which revealed
that several districts/cities have experienced
improvements in the status of areas vulnerable
to food insecurity, indicating positive movement
in Indonesia’s food security situation. The FSVA
also includes a food security index (FSI), which
showed that Bali is the best among other regions
in Indonesia: Bali Province is designated as the
Province with the best FSI (87.65%). This achieve-
ment was supported by the progress made by re-
gencies and cities in the Bali Provinces: Gianyar
Regency is the Regency with the best FSI in In-
donesia (92.16%), while Denpasar City is the city
with the best FSl in Indonesia (95.80%).” However,
in terms of the status of Sustainability of Food
Availability in Bali Province, both Denpasar City
and Gianyar Regency are Regency/City areas that
have a terrible risk score, where the land used to
support food supply is very quickly affected by
disasters and the condition of nutrient cycles is
easily disturbed by materials. pollutants enter-
ing the soil. Therefore, based on the sustainabil-
ity criteria for food providers, Denpasar City and
Gianyar Regency have limited food sustainability
status. Therefore, food productivity in these two
regions can only improve if destructive and pol-
luting factors are addressed and managed cor-
rectly, such as the potential for erosion, flooding,
and soil pollution by waste.®

Despite Bali being appointed the best FSI in
Indonesia, Bali faces obvious obstacles and chal-

6 Mulyani, S., Putri, F., Andoko, B., Akbar, P., & Novalia,
S., (2020). Dampak Pembangunan Infrastruktur Terha-
dap Kondisi Ketahanan Pangan di Indonesia (Studi Ka-
sus Provinsi Bali), Jurnal Ketahanan Nasional, 26 (3),
p. 426, 434. <https://doi.org/10.22146/jkn.60703>.

7 Deputy for Food and Nutrition Insecurity, National Food
Agency, (2023). Food Security Index 2023, pp. 1, 9, 14,
18 <https://drive.google.com/file/d/1P5KIdhdmZzZkVL-
WIpC82TaCH_3rCxQalG6/view> [Last accessed: 8 June,
2024].

8 Handayani, C. I. M., Rahmaeni, N. K. D., Mustafa, F, &
Billah, M., (2021, December). Status Daya Dukung Pan-
gan Pulau Bali, Bali and Nusa Tenggara Ecoregion Devel-
opment Control Center, Ministry of Environment and
Forestry, pp. 86-87. <http://ppebalinusra.menlhk.go.id/
wp-content/uploads/2022/11/Dokumen-Status-Pan-
gan-Pulau-Bali-2021.pdf> [Last accessed: 7 June, 2024].

lenges in realizing food security: the continued
land conversion, especially on productive agri-
cultural land, for non-agricultural functions. The
conversion of rice fields can occur either grad-
ually or sporadically, carried out by individuals,
or instantaneously and massively on one large
and concentrated area of land aiming at devel-
opment projects initiated by the private sector
and the government.® By the end of the 1980s, ir-
rigated land and dry farmland in Bali were lost
to agriculture at an annual rate of about 1,000
hectares. In 2003, the rate of land conversion
increased further to about 3,000 hectares!® The
impact of land conversion is often less recog-
nized, so the land conversion issues are regarded
as a ‘small problem’, and efforts to control land
conversion are neglected, though it has econom-
ic, social, and environmental concerns. A tangi-
ble impact is, among others, the decline of food
security," a concept that conceives every human
being can consume food and nutrition in a bal-
anced manner.?

Conversion in agricultural land is a potential
threat to the rice field in Bali* The weakening of
Bali's economic aspects due to tourism and the
conversion of land to support development also

9 Sudarma, I. M., Djelantik, A. A. A. W. S., & Setiawan, I.
G. B. D., (2024). Agricultural Land Conversion and Its
Impact on Farmer’s Welfare and Food Security in the
Province of Bali. Jurnal Ekonomi Pertanian dan Agrib-
isnis 8 (1), pp.114-115. <http://dx.doi.org/10.21776/
ub.jepa.2024.008.01.9>

10 Reuter, T. A., (2022). Endangered Food Systems: Ag-
riculture, Nutrition and Cultural Heritage in Bali,
Indonesia. Unisia 40 (1): pp.153-154. <https://doi.
org/10.20885/unisia.vol40.iss1.art7>

11 Suhadi, A. S., & Niravita, A., (2017). The Responsibility
of Local Government on the Protection of Productive
Agricultural Land in Indonesia. South East Asia Journal
of Contemporary Business, Economics and Law, 12 (4),
p.1.

12 Antara, M., & Sumarniasih, M. S., (2020). Featured
Food Commodities for Food Security Support in Bali
Province, Indonesia. Agricultural Socio-Economics
Journal, 20 (2), p.148. <https://doi.org/10.21776/
ub.agrise.2020.020.2.7>

13 Adnyawati, I. A. A., (2019). Land Conversion Versus Su-
bak: How Bali’s Face Gradually Changing Throughout
History. Bali Tourism Journal, 3 (1), p. 39. <https://doi.
org/10.36675/btj.v3i1.35>
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affects dependence on food.™ Rice productivity
tends to decline from 2016 to 2020. In 2016, rice
production reached 62.45 tons per hectare; in
2017, it fell to 59.09 tons per hectare. Even though
there was an increase in 2018 and 2019, respec-
tively, amounting to 60.11 and 60.78 tons per
hectare, rice productivity in Bali Province finally
experienced the most significant decline in 2020,
namely 58.49 tons per hectare.®

Bali is a world tourist destination. Statistics
revealed that the population of Bali in 2024 is
4.433.300 persons. As an illustration, there were
454,801 foreign tourists (not including domestic
travellers) coming directly to Bali Province in
February 2024 On the one hand, development
of tourism service businesses provides positive
benefits for Bali’'s economic growth. On the other
hand, it also has negative impacts, such as high
levels of conversion and land ownership and
damage to natural ecosystems.®

Badung is a regency in Bali that can be used
as an example of how the tourism industry has
significantly contributed to the agricultural land

14 Suarni, N. W., (2022). Analysis of Rice Availability and
Demand in Bali Province on 2020. Jurnal Manajemen
Agribisnis, 10 (8), p. 590. <https://doi.org/10.24843/
JMA.2022.v10.i01.p08>

15 Bali Province Regional Regulation No.7, (2022) con-
cerning Amendments to Regional Regulation No. 3 of
2019 concerning the Medium Term Development Plan
for the Universal Regional Plan of Bali Province for
2018-2023. Rice Productivity. Annex, p. 369 <https://
jdih.baliprov.go.id/produk-hukum/peraturan-perun-
dang-undangan/perda/28922> [Last accessed: 7 June,
2024].

16 Statistics of Bali Province, (2024). Population Pro-
jection of Bali Province by Gender and Regency/Mu-
nicipality (Thousand People), 2022-2024, <https://
bali.bps.go.id/indicator/12/28/1/proyeksi-pen-
duduk-provinsi-bali-menurut-jenis-kelamin-dan-kabu-
paten-kota.html> [Last accessed: 7 June, 2024].

17 Statistics of Bali Province, (2024, April 1). Bali Province
Tourism Development February 2024, <https://bali.
bps.go.id/pressrelease/2024/04/01/717892/perkem-
bangan-pariwisata-provinsi-bali-februari-2024.html>
[Last accessed: 7 June, 2024].

18 Bali Provincial Regulation No. 4, (2023) concerning
Bali’s Future Development Directions, 100 Years of
Bali New Era 2025-2125. Introduction. Annex, Chap-
ter |, p. 1. <https://jdih.baliprov.go.id/produk-hukum/
peraturan-perundang-undangan/perda/29176> [Last
accessed: 7 June, 2024].

conversion practice, threatening its ability to en-
sure sustainable food. For decades, the Badung
Regency area was gradually occupied by various
types of tourism accommodations (luxury re-
sorts, star hotels, private villas), food and bever-
ages (restaurants, café, beach clubs), and leisure
facilities (relaxing spa and entertainment) which
require a transformation of a vast area of land,
in particular agricultural land. Badung Regency
relies dependently on the tourism sector (almost
95%).° Development of the region in the form
of urban and tourism development, which goes
rapidly, is threatening the sustainability of the
water control system.?° The number of farmers in
Badung Regency is gradually decreasing. There
were 39,303 farmers in 2015, which fell to 36,587
in 2018. It was then further declined to 32,161 in
2020. This decline occurred because the younger
generation in Badung Regency was more inter-
ested in working in the tourism sectors, e.g. ho-
tels, restaurants, tours, and travel.”

The above problems seem interesting to be
analyzed from a human rights perspective. Indo-
nesia is a state party to the International Cove-
nant on Economic, Social, and Cultural Rights (IC-
ESCR), meaning that Indonesia has an obligation
to implement norms stipulated in the covenant.
Article 28H of the 1945 Constitution of the Repub-
lic of Indonesia, as well as Article 36 and Arti-
cle 40 of Law No. 39 of 1999 concerning Human
Rights, in essence, determine that every person
has the right to have private property, residence,
and a decent life. In addition, Article 20 of Law

19 Praptika, I. P. G. E., Yusuf, M., & Heslinga, J. H., (2024).
How Can Communities better Prepare for Future Di-
sasters? Learning from the Tourism Community Resil-
ience Model from Bali. Indonesia Journal of Tourism
Futures, p. 2. <https://doi.org/10.1108/JTF-04-2023-
0092>

20 Sriartha, I. P., Suratman, & Giyarsih, S. R., (2015). The
Effect of Regional Development on the Sustainability
of Local Irrigation System (A Case of Subak System
in Badung Regency, Bali Province). Forum Geogra-
fi, 29 (1), p. 38 <https://doi.org/10.23917/forgeo.
v29i1.789>

21 Wirata, G., (2022). Strategi Peningkatan Ketahanan
Pangan pada Masa Pandemi COVID-19 melalui Pen-
guatan Kearifan Lokal di Kabupaten Badung Bali. Jurnal
Kajian Bali, 12 (1), p. 82. <https://doi.org/10.24843/
JKB.2022.v12.i01.p04>
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No. 5 of 1960 Concerning Basic Regulations on
Agrarian Principles determines that the property
right of a piece of land can be transferred and
transferred to other parties. It can, therefore,
be understood that someone who owns a piece
of land with freehold status has the freedom to
convert the land, for example, making agricultur-
al land into a place to live or for other purposes
that can improve their welfare. That person also
has the right to sell it to another party to get
money to be used for the benefit of his family.

Reuter (2018) carried out observatory research
on the socio-cultural and economic change in Bali
for many years, suggesting that the status of ag-
riculture has adjusted in non-linear means. He
gained local people’s perception that agriculture,
in the early 1990s, was even seen as old-fash-
ioned. He also revealed the vital contribution of
moral economies to food security in Bali, along
with the negative impact agricultural “moderniza-
tion” has had on them, and some recent attempts
by local social movements to restore them.

Therefore, the present paper aims to analyze
the phenomena of agricultural land conversion
for tourism purposes in Bali from the perspec-
tive of human rights law, particularly the rights to
land, food, and tourism. It reflects legal research
that primarily analyzes written documents from
the international legal instruments and nation-
al law and regulation of the Republic of Indone-
sia. Besides, it reads relevant secondary sourc-
es, particularly journal articles and reports. The
analysis is divided into four sub-sections. First,
it discusses the right to land and the prevention
of conversion of agricultural land. Second, it ex-
plores land conversion as a threat to the right
to adequate food. Third, it assesses the right to
participate in tourism development. Next, it an-
alyzes the interrelated human rights issues in
the context of land conversion in Bali. Lastly, it
proposes subak as the basis for ecotourism and
agro-tourism to tackle the problem of land con-
version in Bali.

22 Reuter, T., (2018). Understanding Food System Resil-
ience in Bali, Indonesia: A Moral Economy Approach,
Culture, Agriculture, Food and Environment, 41, pp. 1,
6. <http://dx.doi.org/10.1111/cuag.12135>

1. ANALYSIS

1.1 Right to Land and the
Prevention of Conversion of
Agricultural Land

According to Gilbert (2013), land rights are not
typically perceived as a human rights issue as
they are generally under the scope of land laws,
land tenure agreements, or (spatial) planning
regulations. Land rights then become a central
human rights issue because they constitute the
basis for access to food, housing, and develop-
ment.? The Committee on Economic, Social and
Cultural Rights in 2022 adopted a General Com-
ment on Land and Economic, Social and Cultural
Rights. The Committee observed that the present
situation indicates the non-conducive use and
management of land to realize the rights stipu-
lated in the ICESCR. Among other critical factors
in this trend are “in rural areas, competition for
arable land resulting from demographic growth,
urbanization, large-scale development projects,
and tourism has significantly affected the liveli-
hoods and rights of rural populations”. The Com-
mittee also considers Article 11 (2) ICESCR, which,
in essence, obliges state parties to develop or
reform agricultural systems to achieve the most
efficient development and utilization of land. Re-
flecting that land is used in rural areas for food
production, the Committee considers land vital
to ensure the enjoyment of the right to ade-
quate food.*

The Food and Agriculture Organization (FAO)
adopted voluntary guidelines on the right to ad-
equate food in November 2004. The guidelines
cover economic development policies, encour-
aging States to pursue agriculture, land-use, and
land-reform policies that will enable farmers and

23 Gilbert, J., (2013). Land Rights as Human Rights: The
Case for a Specific Right to Land, SUR. Revista Interna-
cional de Direitos Humanos, 10 (18), p. 115. <http://
dx.doi.org/10.2139/ssrn.2401190>

24 Committee on Economic, Social and Cultural Rights.,
(2022). General Comment E/C.12/GC/26. Land and
Economic, Social and Cultural Rights, paras. 2 (c) and
6. <https://www.ohchr.org/en/documents/gener-
al-comments-and-recommendations/ec12gc26-gen-
eral-comment-no-26-2022-land-and> [Last accessed:
7 June, 2024].
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food producers to earn a fair return from their
labor, capital, and management. The guidelines
also address the land issue, guiding States to
establish legal and policy mechanisms that pro-
mote conservation and sustainable land use.?
The number of land-related conflicts in In-
donesia is due to the uncertainty of land laws.
This shows that the national land management
system still needs improvement. Currently, the
two essential elements that become problems
in various land cases in Indonesia are related
to welfare and the legal certainty of its rights.?
The National Human Rights Commission of
the Republic of Indonesia adopted Standard
Norms and Regulations No. 7 concerning Hu-
man Rights to Land and Natural Resources.
The standard norms underline that the state is
obliged to protect and guarantee the availabil-
ity of productive land and prevent the conver-
sion of agricultural land (in its broadest sense)
in harmony with its ecosystem to realize sus-
tainable and just people’s food sovereignty. It
also reveals that farmers, as a particular group
of rights holders, face the problem of conver-
sion of food agricultural land and around food
agricultural land causes food agriculture to ex-
perience pollution and be attacked by pests.?”

25 Food and Agriculture Organization of the United
Nations Rome, (2004, November 22-27). Voluntary
Guidelines to Support the Progressive Realization of
the Right to Adequate Food in the Context of National
Food Security, Guidelines 2.5., 8.10. <https://open-
knowledge.fao.org/items/6b7d9ece-1ff8-44e7-9fba-
cba32366deal> [Last accessed: 7 June, 2024].

26 Yasa, P. G. A. S., Sudiarawan, K. A., Dwijayanthi, P.
T., & Pranajaya, M. D., (2021). Legal Politics of Land
Rights Certification in the Indonesian Context: Be-
tween Agrarian Conflicts and Demands for Legal
Certainty. International Journal of Criminology and
Sociology, 10, p. 898. <https://doi.org/10.6000/1929-
4409.2021.10.106>

27 National Commission of Human Rights of the Republic
of Indonesia, (2021) Standar Norma dan Pengatur-
an Nomor 7 Tentang Hak Asasi Manusia atas Tanah
dan Sumber Daya Alam, Jakarta, paras. 76, 335.
<https://www.komnasham.go.id/index.php/peratur-
an/2022/08/05/39/standar-norma-dan-pengatur-
an-nomor-7-tentang-hak-asasi-manusia-atas-tanah-
dan-sumber-daya-alam.html> [Last accessed: 7 June,
2024].

1.2. Land Conversion as
the Threat to the Right to
Adequate Food

Food is a basic need for the continuation of
human life, which, if not available, can create
conditions that threaten life. Therefore, the right
to adequate food is a human right.?® Article 11 IC-
ESCR comprises two components of the right to
food. First, the right to adequate food is a part of
the right to an adequate standard of living under
Article 11(1) and the fundamental right to be free
from hunger under Article 11(2).2 Article 11 (1) ICE-
SCR ensures the right of everyone to an adequate
standard of living for himself and his family, includ-
ing adequate food for the continuous improvement
of living conditions. Article 11 (2)(a) ICESCR further
determines that the state shall take measures and
programs to improve methods of production, con-
servation, and distribution of food, among others,
by developing or reforming agrarian systems. The
right to adequate food is realized when every per-
son, whatever gender or age, alone or in a commu-
nity with others, always has physical and economic
access to adequate food or its procurement ways.*
This type of right places greater emphasis on in-
dividual human beings rather than on the general
term of “all people”?' As outlined in General Com-

28 UNESCO, (2017). Kerangka Analisis untuk Menginte-
grasikan Tujuan Pembangunan Berkelanjutan (SDGs)
dengan Kewajiban Pemenuhan Hak-Hak Asasi Ma-
nusia untuk di Indonesia (Analytical Framework for
Integrating Sustainable Development Goals (SDGs)
with the Obligation to Fulfill Human Rights in Indo-
nesia). Jakarta, p. 15. <https://sdg.komnasham.go.id/
sdg-content/uploads/2017/04/Analytical-Frame-
work-for-SDGs-and-Human-Rights-in-Bahasa.pdf>
[Last accessed: 8 June, 2024].

29 Domingo-Cabarrubias, L. G., (2023). The Right to Food
and Substantive Equality as Complementary Frame-
works in Addressing Women’s Food Insecurity. In-
ternational Journal of Law in Context, 19 (3), p. 369.
<https://doi.org/10.1017/S1744552323000022> [Last
accessed: 7 June, 2024].

30 Committee on Economic, Social and Cultural Rights
E/C.12/1999/5, General Comment No. 12 (1999) on the
Right to Adequate Food, para 6. <https://www.ohchr.
org/en/documents/general-comments-and-recom-
mendations/ec1219995-general-comment-no-12-
right-adequate-food> [Last accessed: 7 June, 2024].

31 Food And Agriculture Organization of The United Na-
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ment No. 12, the exercise of the right to adequate
food shall use sustainable means and refrain from
contrasting actions with the enjoyment of other
human rights, e.g. the right to water.>

Law No. 18 of 2012 concerning Food is the legal
basis for implementing food sector activities in In-
donesia. The preamble of the law stipulates that
food is the most important basic human need, and
its fulfilment is part of human rights guaranteed in
the 1945 Constitution of the Republic of Indonesia
as an essential component for creating quality hu-
man resources. In addition, it mentions that food
sovereignty is the right of the state and nation to
independently determine Food policies that guar-
antee the right to food for the people and give the
community the right to determine a food system
based on local resource potential. The increasing
rate of conversion of agricultural land (in particu-
lar, the Islands of Java and Bali) and the increas-
ing national food needs are some of the factors
behind the development of concepts and policies
for food production in central areas (food estates).”

1.3 Right to Participate in
Tourism Development

Nurjaya (2022) assesses that despite tourism
rights playing a vital role in developing sustain-
able tourism, it has yet to be academically delib-

tions, (2008). Methods to Monitor the Human Right to
Adequate Food Volume II: An Overview of Approach-
es and Tools, Rome, p. 4-5. <https://www.fao.org/4/
i0351e/i0351e00.htm> [Last accessed: 7 June, 2024].

32 Sulistina, (2023). Agricultural Policy and Food Securi-
ty: Challenges and Opportunities. Proceeding Interna-
tional Conference on Law and Society: Agricultural Law
Issues in Multicultural Societies 1(1), p. 187. <https://
law.unej.ac.id/wp-content/uploads/2023/11/PRO-
CEEDING_ICLS_VOL_1_FINAL.pdf>

33 Ministry of Agriculture, (2021, August 26). De-
cree of the Minister of Agriculture No. 484/KPTS/
RC.020/M/8/2021 concerning the Second Amend-
ment to the Decree of the Minister of Agriculture No.
259/KPTS/RC.020/M/05/2020 concerning the Strate-
gic Plan of the Ministry of Agriculture for 2020-2024,
Annex, p. 50. <https://rb.pertanian.go.id/upload/file/
RENSTRA%20KEMENTAN%202020-2024%20REVI-
S1%202%20(26%20Agt%202021).pdf> [Last accessed:
8 June, 2024].

erated. The lack of regulation of tourism rights
may be because it is not regarded as a funda-
mental issue compared to human and ecological
rights. However, this right is essential for devel-
oping sustainable tourism in the country.>* From
an instrumental aspect, the ‘right to tourism’ is
enshrined in the Global Code of Ethics for Tour-
ism and the Framework Convention on Tourism
Ethics, reflecting an adoption of the right to
rest and leisure as the second-generation rights
which stipulated in the ICESCR.*

The existence of rights to tourism and a
stand-alone right, however, is still a matter of
debate in the context of third-generation Hu-
man Rights due to the lack of clarity regarding
rights holders, duty bearers, and their contents.*
The European Economic and Social Committee
on Social Tourism determines three indicative
conditions to understand social tourism. Two of
them, in essence, are related to the right to tour-
ism: the real-life circumstances are such that it
is totally or partially impossible to exercise the
right to tourism, and entities fully decide to take
action to enable a person to exercise their tour-
ism rights.”

Law No. 10 of 2009 concerning Tourism (Indo-
nesian Tourism Law) recognizes that the freedom
to travel and enjoy free time in the form of tour-
ism is part of human rights.?® Article 19 (1) of the

34 Nurjaya, I. N., (2023). Legal Policy of Sustainable Tour-
ism Development: Toward Community-Based Tourism
in Indonesia. Journal of Tourism Economics and Policy,
2(3), p. 125 <https://doi.org/10.38142/jtep.v2i3.404>

35 Tremblay-Huet, S., & Lapointe, D., (2021). The New
Responsible Tourism Paradigm: The UNWTO’s Dis-
course Following the Spread of COVID-19. Tourism and
Hospitality, 2 (2), p. 254. <https://doi.org/10.3390/
tourhosp2020015>

36 Arsika, I. M. B., Jaya, I. B. S. D., & Satyawati, N. G. A.
D., (2018). Kebijakan Travel Warning dan Pembatasan
Hak Berwisata, Pandecta Research Law Journal,
13(1), p. 33. <https://doi.org/10.15294/pandecta.
v13i1.15115>

37 Panasiuk, A., & Wszendybyt-Skulska, E., (2021). Social
Aspects of Tourism Policy in the European Union. The
Example of Poland and Slovakia. Economies 9(1), p. 7.
<https://doi.org/10.3390/economies9010016>

38 Dharmawan, N. K. S., (2012). Tourism and Environ-
ment: Toward Promoting Sustainable Development of
Tourism: A Human Rights Perspective. Indonesia Law
Review, 2(1), p. 34. <https://doi.org/10.15742/ilrev.
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Indonesian Tourism Law recognizes the right of ev-
eryone to have the opportunity to fulfil their tour-
ism needs; carry out tourism business; become a
tourism worker/laborer; and/or; play a role in the
process of tourism development.® Article 19 (2) of
the Indonesian Tourism law emphasizes that every
person and/or community in and around a tour-
ism destination has priority rights to employment,
consignment, and/or management. It, therefore,
makes clear that a landowner having a land locat-
ed in a tourism destination has a Right to Partici-
pate in Tourism Development.

1.4 The Interrelated Human
Rights in the Context of Land
Conversion in Bali

The national and regional governments have
realized that uncontrolled agricultural land con-
version may impact food security. They adopted
some regulations to prevent the more catastroph-
ic effect resulting from such a land conversion
practice. Presidential Regulation No. 59 of 2019
concerning the Controlling of Farmland Conser-
vation was established to accelerate the estab-
lishment of a map of protected rice fields in or-
der to fulfill and maintain the availability of rice
fields to support national food needs; control
the increasingly rapid conversion of rice fields;
empower farmers not to convert rice fields; and
provide data and information on rice fields for
determining sustainable food agricultural land.*®
Article 6 further determines a map of protected
farmland to be carried out through verification
of farmland, synchronization of farmland verifi-
cation results, and implementation of the deter-
mination of the farmland map protected.

v2nl.10>

39 Laheri, P. E., (2015). Tanggung Jawab Negara terhadap
Kerugian Wisatawan berkaitan dengan Pelanggaran
Hak Berwisata Sebagai Bagian dari Hak Asasi Manusia.
Jurnal Magister Hukum Udayana, 4(1), pp. 126-127,
<https://doi.org/10.24843/JMHU.2015.v04.i01.p10>

40 Presidential Regulation No. 59, (2019). Concerning
the Controlling of Farmland Conservation. Purpose
of the Enactment of the Presidential Regulation. Ar-
ticle 2. <https://peraturan.go.id/id/perpres-no-59-ta-
hun-2019> [Last accessed: 8 June, 2024].

At the regional level, the Bali Province Re-
gional Spatial Planning Plan for 2023-2043 under-
lines the need to consider Spatial Planning Plan
provisions in the conversion of land to sustain-
able food agriculture areas and/or technically
irrigated rice fields.”" It also covers the Indica-
tion of Directions for Zoning of Agricultural Ar-
eas including a prohibition on the conversion of
Sustainable Food Agricultural Land and activities
that have the potential to disrupt the function of
Agricultural Areas.”? The indication also includes
prevention and prohibition on the conversion of
agricultural cultivation land into non-agricultur-
al land, except for the construction of infrastruc-
ture network systems supporting agricultural
areas, such as road networks, electrical energy
networks, telecommunications networks, and
water networks.”

In principle, everyone who owns land in Bali,
especially land with an ownership status, has the
right to use it, employ other parties to manage
it, rent it out, or even transfer the ownership to
someone else. The person also deserves to ben-
efit or profit from these things. Problems arise
when the land is productive agricultural land,
and the owner is tempted to rent or sell the land
to other parties for tourism industry interests.
This is where the intersection between land own-
ership rights, the right to food, and the right to

41 Bali Provincial Regulation No. 2, (2023). Concern-
ing Bali Province Regional Spatial Planning Plan for
2023-2043. Indication of Zoning Directions for Water
Resources Irrigation Systems. Article 80 (1). <https://
jdih.baliprov.go.id/produk-hukum/peraturan-perun-
dang-undangan/perda/29122> [Last accessed: 8 June,
2024].

42 Bali Provincial Regulation No. 2, (2023). Concern-
ing Bali Province Regional Spatial Planning Plan for
2023-2043. Indication of Agricultural Area Zoning
Directions: Activities that are not Permitted. Article
90 (c). <https://jdih.baliprov.go.id/produk-hukum/
peraturan-perundang-undangan/perda/29122> [Last
accessed: 8 June, 2024].

43 Bali Provincial Regulation No. 2, (2023). Concerning
Bali Province Regional Spatial Planning Plan for 2023-
2043. Indication of Directions for Zoning Agricultural
Areas: Prevention and Prohibition of Converting Ag-
ricultural Cultivation Land to Non-Agricultural Land.
Article 90 (e) <https://jdih.baliprov.go.id/produk-hu-
kum/peraturan-perundang-undangan/perda/29122>
[Last accessed: 8 June, 2024].
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be involved in tourism development lies.

From a human rights perspective, the Vien-
na Declaration and Programme of Action (1993)
determines that all human rights are universal,
indivisible, interdependent, and interrelated,
which must be treated in a fair and equal man-
ner, on the same footing, and with the same em-
phasis. This basic concept must be used as a ba-
sis for analyzing the rights to land, the right to
food, and the right to tourism in the context of
agricultural conversion practice in Bali.

The UN Special Rapporteurs on the Right to
Food repeatedly explain the tight relations be-
tween the right to food and land rights. They
argued that discrimination in the access to land
rights may directly impact the realization of the
right to food. They also urge all stakeholders
(governments, investors, and local communities)
to adopt a more structured approach, placing
human rights standards at the center of negoti-
ations as well as introduce a principle outlining
that transfer of land use or ownership can only
take place with the free, prior and informed con-
sent of the local communities.*

The 2023 Report of the Special Rapporteur
on the Rights of Indigenous Peoples, José Fran-
cisco Cali Tzay, titled ‘Tourism and the rights of
Indigenous Peoples’ is an obvious example of
how the right to (indigenous) land collided with
the tourism activities and industry. Even though
the report mentions GCET and FCTE, it does not
expressly use the term ‘right to tourism. It ad-
dresses that the short-term economic benefits
of tourism projects tend to lack attention on the
long-term adverse impacts on Indigenous Peo-
ples and their lands.*®

44 Gilbert, J., (2013). Land Rights as Human Rights: The
Case for a Specific Right to Land, SUR. Revista Inter-
nacional de Direitos Humanos, 10(18), pp.126-128
<http://dx.doi.org/10.2139/ssrn.2401190>

45 United Nations Special Rapporteur on the Rights of In-
digenous Peoples. Report on Tourism and the Rights of
Indigenous Peoples A/78/162, paras. 13-14 <https://
www.ohchr.org/en/documents/thematic-reports/
a78162-tourism-and-rights-indigenous-peoples-re-
port-special-rapporteur> [Last accessed: 8 June,
2024].

1.5 Encouraging Subak as
the Basis for Ecotourism and
Agro-tourism

The right to land in this paper tends to ar-
ticulate the individual rights of the land owner
to use, rent, or even sell his/her land. The right
to food is scoped in the context of agricultural
land conversion, which may threaten the enjoy-
ment of the right to adequate food. Whereas, the
right to tourism, in this paper, is narrowly meant
as the right of everyone to be involved in tourism
development and enjoy the benefits resulting
from the tourism industry. The next issue is how
to solve the massive practice of land conversion.
Therefore, this paper proposes subak, which re-
flects the character of collective rights of the lo-
cal community, as the basis for ecotourism and
agro-tourism as one of the solutions to tackle
the issue of land conversion. Both ecotourism
and agrotourism must uphold the principles of
environmental friendliness, sustainability, bal-
ance, independence, and benefit as standards
for implementing Balinese Cultural Tourism.*

According to Sriarta, Suratman, and Giyarsih
(2015), the rapid transformation of area and life
posing a threat to subak* sustainability are trig-
gered, among others, by the local government’s
policies biased toward tourism and are not able
to accommodate agricultural sectors’ interest.*

46 Bali Provincial Regulation No. 5, (2020). Concerning
Standards for the Implementation of Balinese Cultur-
al Tourism. Principles Used as a basis for Determining
Standards for the Implementation of Balinese Cul-
tural Tourism. Article 2. <https://jdih.baliprov.go.id/
produk-hukum/peraturan-perundang-undangan/per-
da/28583> [Last accessed: 8 June, 2024].

47 Subak is a traditional organization in the field of wa-
ter use and/or crop management at the farming level
in the socio-agrarian, religious, and economic indig-
enous Balinese communities, which has historically
continued to grow and develop. Law No. 15, (2023).
Concerning Bali Province. Definition of Subak. Expla-
nation of Article 6 <https://peraturan.go.id/id/uu-
no-15-tahun-2023> [Last accessed: 8 June, 2024]. In
2012, the UNESCO enlisted Subak in its World Heri-
tage List. UNESCO. (2012). Cultural Landscape of Bali
Province: the Subak System as a Manifestation of
the Tri Hita Karana Philosophy. <https://whc.unesco.
org/en/list/1194/> [Last accessed: 8 June, 2024].

48 Sriartha, I. P., Suratman, & Giyarsih, S. R., (2015). The
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Sarna (2021) assesses that agricultural develop-
ment is not optimal due to the practice of con-
version of agricultural land, which has directly
undermined the existence of the traditional ir-
rigation system of Subak.” According to Sedana
(2021), subak, alternatively, can combine agricul-
tural and tourism interests by developing eco-
tourism and agritourism.*® Putra (2023) reveals
how the ecotourism concept is applied in Subak
Teba Majelangu, Denpasar as an example of how
ecotourism protects agricultural areas from land
conversion. Besides, Agripina, Siswoyo, and Sum-
iyati (2023) assess the agrotourism irrigation sys-
tem in Subak Sembung, Denpasar, which covers
an area of 103 hectares and experienced a land
conversion of 14 hectares.”

Bali Province Regional Regulation No. 4 of
2023 Concerning Bali's Future Development Di-
rections, 100 Years of Bali New Era 2025-2125 en-
visions subak as a bastion to control conversion
of functions and land ownership as well as sup-
porting Bali’s agrarian cultural order and food
sovereignty. In the context of controlling conver-
sion and land ownership in Bali, the directions,
among other things, expecting a tightening of the
land conversion process to maintain the area of
agricultural land and rice fields, implementing a
moratorium on the development of tourism ser-
vice businesses, especially hotels in the Badung,

Effect of Regional Development on the Sustainability
of Local Irrigation System (A Case of Subak System
in Badung Regency, Bali Province). Forum Geogra-
fi, 29 (1), p. 34 <https://doi.org/10.23917/forgeo.
v29i1.789>

49 Sarna, K., (2021). The Existence of Subak in The Legal
Politics of Development Program in Bali. Kertha Patri-
ka, 43 (3), p. 258. <https://doi.org/10.24843/KP.2021.
v43.i03.p02>

50 Sedana, G., Yastini, N. N., & Maulina, N. M. I,
(2021). Roles of Local Farmers’ Organization in
Supporting Food Security: Case of Subak in Bali,
IOP Conf. Series: Earth and Environmental Sci-
ence, 911, p. 2. <https://iopscience.iop.org/arti-
cle/10.1088/1755-1315/911/1/012083>

51 Agripina, I. G. A. W., Siswoyo, H., & Sumiyati, (2023).
Performance Assessment of Agrotourism Oriented
Irrigation Systems in Subak Sembung, Denpasar City
(Penilaian Kinerja Sistem lIrigasi Berorientasi Agrow-
isatadi Subak Sembung Kota Denpasar). Berkala Sain-
stek, 11(2), pp. 86, 87, 92. <https://doi.org/10.19184/
bst.v11i2.36887>

Denpasar, and Gianyar areas; and as tightening
licensing for the development of tourism service
businesses in other districts in Bali.”?

CONCLUSION

There is a prominent intersection between
land ownership rights, the right to food, and the
right to be involved in tourism development in
the context of agricultural land conservation in
Bali. Both the national and regional governments
are equally aware that converting productive
farmland is one factor that weakens food secu-
rity. The Bali provincial government has issued
regulations and policies to prevent the practice
of land conversion, which is merely conducted
for the sake of the tourism industry. The land
conversion, however, cannot be fully controlled
by the government, considering that many ag-
ricultural lands have ownership status, which
means that the land owner has the right to use
it, employ other people, rent it out, or even sell
it to other parties. Therefore, there is an urgent
need to increase awareness of local communities
as landowners to prevent such a practice. Be-
sides, stakeholders in the tourism sector should
consider the type of tourism that can combine
the interests of agriculture and prevent land con-
version, e.g., ecotourism and agrotourism, which
uphold the basic principles of the subak system.

52 Bali Provincial Regulation No. 4. (2023). Concerning
Bali’s Future Development Directions, 100 Years of
Bali New Era 2025-2125, Annex, pp. 63, 75. <https://
jdih.baliprov.go.id/produk-hukum/peraturan-perun-
dang-undangan/perda/29176> [Last accessed: 8 June,
2024].
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ABSTRACT

Organized crime has emerged as one of the most formidable chal-
lenges globally, existing as an unavoidable reality with such severe
implications that the international community is compelled to unite
efforts to counteract it. Its intricate criminal structures and the mul-
tiplicity of its criminal activities characterise it.

Owing to its pervasive influence across various crucial sectors,
notably the economic, security, and social realms, many nations have
been overwhelmed by their inability to tackle it independently, thus
underscoring the urgent need for innovative mechanisms to mitigate
its adverse impacts and ramifications.

Therefore, updating and approximating legislation is an essential
proactive step to combat organized crime by providing modern legal
tools that allow the security and judicial agencies to keep pace with
the evolving methods of this crime, starting with formulating a com-
prehensive definition of organized crime that includes all its com-
ponents and characteristics, and enacting laws that criminalize all
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organized criminal activities, such as Drug traf-
ficking, money laundering, and human traffick-
ing, enacting other laws that allow the confis-
cation of profits from organized crime and their
reuse in anti-crime programs, and establishing
mechanisms to enhance cooperation between
security and judicial agencies and other gov-
ernment bodies.

KEYWORDS: Organized crime, Preventive
action, Repressive action, Updating and
Harmonizing legislation

INTRODUCTION

Organized crime represents an acute threat
to both national and international security and
stability, effectively assaulting state sovereign-
ty by undermining and potentially demolishing
social and economic institutions. It obstructs
development, misdirects economies from their
intended trajectories, and inflicts harm globally.

The advent of economic globalization, cou-
pled with advancements in communication and
transportation technologies, has notably facili-
tated the expansion of organized crime networks
across borders, enhancing the variety of criminal
activities they engage in.

Organized crime is by no means a novel phe-
nomenon; it has been acknowledged for an ex-
tensive period, originating with the mafia and
organized gangs in America from the start of
this century. However, since the latter half of the
century, as Europe began assimilating the Amer-
ican socio-economic model, American influenc-
es have markedly shaped European life, bring-
ing the organized crime scenario in Europe into
closer alignment with that of post-World War II
America. As a result, developing nations such as
Afghanistan, India, Egypt, and Iraq have become
highly susceptible arenas for the deleterious ef-
fects of organized crime!

1 Laghidze, E. (2024). Seizure and confiscation as an ef-
fective means of combating transnational organized

Considering the escalation of violence, cor-
ruption, bribery, and the inclination towards un-
lawful vengeance, the significance of addressing
organized crime is apparent both theoretically
and practically. Theoretically, the discourse on
organized crime pertains to a global understand-
ing of criminality and the adverse effects orga-
nized crime imposes on developing countries
vulnerable to security breaches and exploitation.

From a practical and operational viewpoint,
organized crime involves activities crucial to
both national and global economies, potential-
ly jeopardizing these economies through illic-
it associations and activities such as narcotics
and arms trafficking, trade in human organs, and
money laundering. The tangible increase in orga-
nized crime’s magnitude has been emphatically
highlighted at various United Nations summits,
particularly concerning the deregulation of inter-
national trade.?

Organized crime has been labelled variously
as predatory crime, criminal syndicates, or crim-
inal organizations. Irrespective of the terminolo-
gy used, the essence remains constant, leading
to an enfeebled economy, societal disintegra-
tion, pervasive administrative corruption, and
political dependence.

Such dynamics pose grave threats to state
sovereignty and may even jeopardize their ex-
istence. Given its detrimental aftermath and im-
pact across diverse sectors, especially the eco-
nomic and security domains, which affect the
foundational values of society, numerous coun-
tries find themselves incapable of combating it
unilaterally, thus necessitating the exploration
of alternative strategies to eradicate its enduring
effects and residues. Consequently, this raises a
pivotal question: How effective is the modern-
ization of legislation as a preemptive strategy in
combating organized crime?

To draw this study to a close in its compre-
hensive form, the analysis relies on a binary di-
vision structured around the following elements:

crime. Law and World, 9 (1), p. 1-19.

2 Elachawi, A. A. (2006). Research in International Crim-
inal Law (1 edition.). Algiers: Houma for Printing,
Publishing, and Distribution, p.231.
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e The conceptual framework of orga-
nized crime.

e The extent of the effectiveness of approx-
imating and updating legislation in com-

bating organized crime.

1. THE CONCEPTUAL
FRAMEWORK FOR
ORGANIZED CRIME

The designation “organized crime” does not
merely refer to a category of crime identifiable
by name, such as bribery, but rather describes a
set of criminal activities distinguished by specif-
ic attributes. These crimes share elements and
conditions unique to each, unified by the gravity
of their offenses and the structured manner in
which their perpetrators operate. Detailed dis-
cussion of this aspect follows below.

1.1. Definition of
Organized Crime

Organized crime impacts more than just the
internal security and tranquility of nations; it
extends its reach to affect international security
and the global community’s peace. Its severity is
such that despite extensive scholarly discourse,
a definitive and universally accepted definition
has eluded consensus.?

This lack of agreement has spurred internation-
al organizations to propose their own definitions to
encompass its various manifestations for effective
criminalization and subsequent countermeasures.”

A pivotal definition provided by Article 2,
paragraph “a”, of the United Nations Convention
Against Transnational Organized Crime states:
“An ‘organized criminal group’ shall mean a
structured group of three or more persons, ex-
isting for a period of time and acting in concert

3 Finckenauer, J.0. (2005). Problems of definition: What is or-
ganized crime? Trends in Organized Crime, 8(2), pp. 63-83.
4 Kara, W. (2016). Fight against organized crime in inter-

national legislation (1% edition.). Jordan: Dar Al-Ayyam
for Publishing and Distribution, p. 390.

with the aim of committing one or more serious
crimes or offenses established in accordance
with this Convention, to obtain, directly or indi-
rectly, a financial or other material benefit”.

1.2. Characteristics
of Organized Crime

The defining characteristics of organized
crime include:

1.2. 1. Planning and Organization

The elements of planning and organization
are fundamental to organized crime, which sets
it apart from simpler, opportunistic crimes that
lack systematic planning ensuring success and
sustainability. Organized crime is marked by a
sophisticated human and material structure tai-
lored to its perilous criminal undertakings.

1.2.2. Professionalism

Professionalism in organized crime involves
adequate maturity and experience, the employ-
ment of cunning tactics, a commitment to crimi-
nal pursuits, and a willingness to make sacrifices
to further these illegal activities.®

1.2.3. Commitment to the Internal

Order of the Group

Members of organized criminal groups are ex-
pected to show unwavering loyalty to their leader
or boss, adhering strictly to his commands with-
out question. This includes demonstrating their
capability to lure others into unlawful situations,
thereafter isolating themselves and tackling any
challenges through extensive use of harassment,
defamation, and violence, potentially escalating
to physical elimination. Such actions are carried
out under a regime of blind obedience, devoid of
any moral conflict.

5 United Nations Convention Against Trans-national
Organized Crime, 2000 <https://www.unodc.org/un-
odc/en/organized-crime/intro/UNTOC.html> [Last ac-
cessed: 24 March, 2024].

6 Bassiouni, M. C. (2004). Transnational Organized
Crime (1 edition.). Lebanon: Dar Al Shorou, p.11.
7 Ramzi, N. (2002). Money Laundering: Crime of the

Horiya Souiki, Mohamed Bessas



~
(0 o)

#30, 03bolo, 2024

Horiya Souiki, Mohamed Bessas

1.2.4. Complexity

The complexity of organized crime is appar-
ent through its meticulous hierarchical structure
among participants, astute manipulation of ma-
terial and human resources, and the extensive
array of tactics available to evade detection.

1.2.5. Substantial Profit

Organized crime operates on an internation-
al scale with the primary aim of amassing sig-
nificant and swift profits, far outpacing those at-
tainable through legitimate business operations.
These illicit earnings are subsequently laundered
to obscure their unlawful origins before being re-
integrated into the economy as seemingly legiti-
mate assets.?

1.3. Domains of
Organized Crime

Organized crime spans a vast array of do-
mains, which are extensive and diverse. These in-
clude trafficking in human beings, also known as
white slavery, drug trafficking, arms trafficking,
child trafficking, as well as trafficking in antiques,
artifacts, cultural, and intellectual properties.

Additional areas involve human smuggling,
illicit disposal of nuclear waste in developing
countries, money laundering, currency forgery,
car theft, credit card fraud, and various forms
of cybercrimes. The scope of these activities is
broad and the profits are significant, making it
difficult to envision any lucrative domain that
does not attract the involvement of organized
crime groups.’

Age, (1% edition.). Amman: Dar Wael for Publishing,
p.56.

8 Daoud, S. (2001). Money Laundering and Banking Se-
crecy (D.T.). Lebanon: Sader Publishers, p. 46.

9 Behnam, R. (1996). The Fight Against Crime (D.T.). Al-
exandria: Knowledge Establishment, p. 136.

1.4. Factors Contributing to
the Emergence and Spread of
Organized Crime

Several factors contribute to the rise and pro-
liferation of organized crime, which include:

1.4.1. Free Market System

The free market system provides expansive
opportunities for commercial activities, present-
ing significant opportunities for organized crime
groups to conduct operations that escape regu-
latory oversight. This phenomenon became par-
ticularly pronounced following the dissolution of
the Soviet communist regime, which had previ-
ously imposed strict economic controls.

1.4.2. Weak and Corrupt Criminal

Justice System

When the criminal justice system is perceived
as ineffective or corrupt, it erodes public trust in
its capacity to enforce the law fairly. This disil-
lusionment often drives individuals, especially
those from unclassified or politically marginal-
ized groups, towards seeking justice or resolu-
tion through organized crime networks, which
appear more effective or accessible."

1.4.3. Social Decay

A complete disintegration of social and le-
gal norms leads to an increase in crimes such as
prostitution, drug trafficking, gambling, and forg-
ery. Contributing to this decay are the collapse
of traditional values and morals, the pursuit of
quick profits by any means, the deterioration of
educational systems, rising rates of illiteracy and
unemployment, widening gaps between social
classes, and discrimination based on political,
regional, ethnic, or sectarian differences.

The weakening of family bonds further exac-
erbates this decay, creating fertile ground for the
spread of organized crime.

10 Ramzi, N., op. cit, p. 61.

11 Touhami, M. R. (2018). An analytical study of the phe-
nomenon of money laundering and the efforts made
to combat it in Algeria. Al-Biban Journal for Legal and
Political Studies, 7(2), pp. 85-100.
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1.4.4. Administrative Corruption

When administrative systems are riddled
with corruption and bribery, it enables organized
crime groups to manipulate or control govern-
ment bodies.

1.4.5. Wars

Wars disrupt the normal functioning of con-
stitutional governance and legal systems, creat-
ing environments conducive to the illicit trade
in weapons, intellectual property, and cultural
artifacts. Such conditions are prevalent in many
conflict-ridden Arab countries, where the break-
down of order provides a perfect opportunity for
organized crime to flourish.?

1.4.6. Non-integrated Minorities

Minority groups that find themselves in
conflict with prevailing political systems often
strive to maintain their original national iden-
tities. In doing so, they may establish security
and social barriers to protect themselves from
state oppression. To support these efforts, they
frequently rely on external aid, which may in-
clude alliances with organized crime groups
that provide necessary resources or interven-
tions within society.”

1.5. Globalization of
Organized Crime

In no prior epoch has such a vast number
of individuals worldwide possessed as much
awareness of international events and the dis-
tinctive traits of different peoples as they do in
the current era. Today, the global population can
tap into an unprecedented wealth of information
through a plethora of media and communication
technologies, of which the Internet is a pivotal
component.

12 Al-Lamsawi, A. (2007). Principles of International Hu-
manitarian Law (1% edition). Cairo: National Center,
p.66.

13 Jaafar, A. M. (1998). Combating Organized Crime (1*
edition.). Beirut, Lebanon: University Foundation for
Studies, Publishing, and Distribution, p. 149.

14 Touhami, M. R., op. cit, pp. 85-100.

However, it is deeply regrettable that these
platforms of knowledge, which have the poten-
tial for purely legitimate use, are increasingly
commandeered by organized crime syndicates.
These groups cunningly exploit these technolo-
gies for illicit purposes.”

The paradigm shift in criminal activity from
physical to intellectual effort marks a significant
evolution in the nature of crime. Today, a crimi-
nal proficient in digital technologies can remote-
ly infiltrate bank accounts, execute transactions,
and purchase goods with other people’s money.
They can also engage in sophisticated cyber-
crimes, such as credit card fraud, which poses
severe risks to the economic stability and secu-
rity of nations.®

The rapid advancements in communication
technologies, notably the Internet and electron-
ic media, have endowed organized crime with a
distinctly transcontinental character. Traditional
geographical and political boundaries have be-
come virtually irrelevant as criminal enterprises
operate on a multinational scale.

The orchestrators of these crimes can op-
erate across multiple countries, coordinating
actions that are executed globally. This techno-
logical prowess, combined with a regulatory en-
vironment characterized by economic and social
liberties that verge on anarchic, and the general-
ly weak oversight mechanisms, substantially fa-
cilitates the operations of organized crime.”

These elements enable them to achieve their
nefarious objectives with little risk of detection,
leaving virtually no evidence that could be traced
back to them.®

15 Bassiouni, M. C. (2004). Transnational Organized
Crime: Its Nature and Means of Combating it Inter-
nationally and Arabically (2" edition.). Cairo: Dar Al
Shorouk, p. 196.

16 Fattach, N. (2021). Globalization and Crime: What is
the relationship? Transnational Organized Crime as a
model. Journal of Legal Studies, Sovereignty and Glo-
balization Laboratory, Faculty of Law and Political Sci-
ences, 7(2), pp. 802-824.

17 Bassiouni, M. C., op. cit, p.198.

18 Ibid.
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2. THE EFFECTIVENESS

OF MODERNIZING

AND HARMONIZING
LEGISLATION IN COMBATING
ORGANIZED CRIME

Organized crime entities boast internation-
al expertise, proficiency, and a criminal culture
adept at crafting effective strategic plans. They
exploit disparities in criminal legislation across
countries, leveraging the variances spawned by
diverse political, economic, and cultural systems.

Additionally, the uneven development of eco-
nomic systems across nations allows the materi-
al components of crimes to be executed transna-
tionally, thereby complicating enforcement and
punishment. Assuming that punitive measures
can be effectively applied, this would necessitate
a minimum degree of legislative harmony among
the various national laws.”

Thus, there is a compelling need for countries
to modernize and align their legal frameworks to
bolster the efficacy of both preventive and re-
pressive measures against organized crime.

The term “legislative system” encompasses a
set of written legal rules established by the rel-
evant authorities within a state to regulate the
interactions of individuals within society. This
system may include constitutional, organic, or-
dinary, or secondary legislation enacted by legis-
lative or executive powers and applicable across
various domains such as constitutional, civil,
commercial, criminal, administrative law, and
more, at both international and domestic levels.?°

Legislation is inherently advantageous be-
cause it responds dynamically to the shifting
demands of society. Its ease of creation, amend-
ment, and repeal allows it to adapt swiftly to new
social and economic circumstances. Moreover,
the legislation serves as a vehicle for societal re-
form and advancement by incorporating modern
systems, embracing new principles, or adapting
successful practices from other nations deemed
beneficial by state reformers and thinkers.”

19 Touhami, M. R., op. cit, pp. 85-100.
20 Bassiouni, M. C., op. cit, p. 198.
21 Touhami, M. R., op. cit, pp. 85-100.

The clarity with which legislation is draft-
ed also aids individuals in understanding their
rights and responsibilities, thereby providing a
level of transactional stability and security.?

These attributes refute any notion of legisla-
tive rigidity or sanctity and dispel concerns that
prevailing authorities could manipulate it for
self-serving ends. This perspective is supported
by legislative reforms in numerous countries,
including France, where legislation has evolved
significantly to remain aligned with contempo-
rary realities and intellectual developments.?

In this context, it is crucial to confront orga-
nized crime by continuously updating and har-
monizing legislative frameworks to ensure the
effectiveness of preventive and repressive strat-
egies on national and international levels.

2.1. Ensuring Preventive Action
Against Organized Crime

Given the diversity of causes and motivations
behind organized crime, it is imperative that the
evolution of legislative frameworks encompass-
es all facets of society.

2.1.1. In the Security Field

The security apparatus within any nation
serves as the practical arm of enforcement for
existing legislation and is intrinsically linked to
the strategies for countering organized crime.
Therefore, nations must avoid restrictive leg-
islation that fails to evolve in response to the
changing dynamics of crime, particularly orga-
nized crime.?

This type of crime impacts the security of all
nations, threatening their integrity and sover-
eignty. Consequently, there is a compelling need

22 Jaafour, M. S. (2011). Introduction to Legal Sciences
(1* edition.). Algiers: Dar Houma for Printing, Publish-
ing, and Distribution, p. 23.

23 Ibid.

24 Global initiative against transnational organized crime.
(2024, January 23). Time for a global strategy against
organized crime, <https://globalinitiative.net/anal-
ysis/global-strategy-against-organized-crime/> [Last
accessed: 3 March, 2021].
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for countries to collaborate and forge new inter-
national cooperation mechanisms under the aus-
pices of both regional and global organizations.?

This includes the formation of international

treaties that allow for the criminalization of di-
verse criminal activities through specific legal
provisions tailored to impose unique criminal
sanctions. These agreements must clearly define
the material and moral components of crimes to
eliminate any ambiguity about the criminal in-
tent and actions of the offenders.?

Possible security measures to enhance the

level of security include:?

e Broadening the reach of criminal laws to
combat organized crime and empowering
national legislations through internation-
al treaties to pursue criminal elements
across borders in collaboration with the
implicated countries. This approach rep-
resents an exception to the principle of
the territoriality of criminal law and ap-
plies the principle of international soli-
darity in combating global crime.

e Facilitating coordination between securi-
ty forces and high-tech companies to en-
sure that security personnel are informed
about the potential criminal use of tech-
nological means.

e Establishing operational units affiliated
with international police that are tech-
nically and administratively equipped
to conduct investigations and pursuits.
Additionally, creating specialized inter-
national units focused on internation-
al crime, with interconnected branches
across all member states, tasked with re-
search, investigations, scientific analysis,
and aggregating and disseminating in-
formation that can be exchanged among
member nations.

Establishing governmental institutions that

legislate and enforce these preventive mea-

25 Boubaia, K.. Wali, A. L. (2021). Problems in Coordi-
nating International Cooperation to Combat Transna-
tional Organized Crime. Journal of Legal Studies and
Research, 6(1), pp. 93-109.

26 Ibid.

27 Touhami, M. R., op. cit, pp. 85-100.

sures will not only potentially eradicate the phe-
nomenon of organized crime but also enhance
the respect and legitimate status of these na-
tions among their citizens and the international
community.

2.1.2. In the Economic Field

The economy is a primary driver of national
development and consequently influences inter-
national relations. Control over economic policy
is tantamount to control over international stra-
tegic decisions.?®

Conversely, a nation that is unable to stabi-
lize its economic environment is susceptible to
external domination, whether by foreign states,
international organizations, organized crime
syndicates disguised as multinational or tourist
corporations, or other entities that ostensibly
conduct legitimate operations but generate illicit
revenues.”

Recognizing that reform starts from within, to
combat organized crime at the economic level,
nations should implement a range of measures,
including:*®

e Reducing taxes and fees for citizens to
prevent the erosion of their financial
resources is particularly important as
most citizens have limited incomes. This
measure should be counterbalanced by
increasing the tax burden on wealthier
and more influential individuals to less-
en the pronounced economic disparities
that may push the less affluent towards
organized crime as a means of asserting
their rights.

e Enhancing the living standards of citizens
through equitable redistribution of the
national wealth surplus. This approach
aims to combat poverty effectively and
block any exploitation of citizens' deteri-
orating economic conditions for recruit-
ment into organized criminal activities

28 Zibar, C. (2020). International Criminal Policy Trends
as a Legal Mechanism to Confront Transnational Orga-
nized Crime. Journal of Legal and Economic Research,
3(2), pp. 263-280.

29 Boubaia, K., Wali, A. L., op. cit, pp. 93-109.

30 Zibar, C., op. cit, pp. 263-280.

Horiya Souiki, Mohamed Bessas



(0o}
No

#30, 03bolo, 2024

Horiya Souiki, Mohamed Bessas

such as human trafficking or instances
where individuals are compelled to sell
their children for sexual exploitation or
organ harvesting.

e Enabling the monitoring and tracking sus-
picious financial transactions and pur-
suing funds with unclear origins, even
those within secretive digital accounts.
Additionally, overseeing the economic
and commercial activities of individuals
associated with these accounts to deter
their involvement in organized criminal
endeavours.

2.1.3. In the Social Field

Social cohesion is indispensable in the bat-
tle against organized crime. Society’s confidence
in itself, rooted in the respect for its rights and
freedoms and the earnest fulfilment of its re-
sponsibilities, is key to unlocking its potential
and propelling it to higher societal levels. Sev-
eral strategies can be implemented to foster this
cohesion, including:*

e Actively combating social and moral
malaises by enforcing a framework of
esteemed principles. These include the
“principle of reward and punishment”,
the “principle of responsibility”, and the
“principle of reciprocity between rights
and duties in the relationship between
individuals and the state”. This framework
ensures that every individual receives
their due rights without bias or detriment
and fulfils their obligations fully without
circumvention or diminishment.

e Providing employment opportunities for
all capable individuals to alleviate the
unemployment crisis and offering edu-
cation to eradicate illiteracy are crucial
steps. Maintaining public health through
accessible and affordable medical care is
also vital, as these measures are among
the most effective in deterring individuals
from engaging in organized crime.

e Emphasizing the role of youth in society,
representing both a significant majority

31 Zibar, C., op. cit, pp. 263-280.

and the driving force of societal progress,
is crucial. Investing in youth is essential
for economic and social development and
preventing the proliferation of organized
crime and corruption in all its forms—be it
moral, administrative, or otherwise.

2.1.4. In the Cultural Field

Addressing organized crime from a cultural
standpoint involves reinforcing societal ethical
standards. This is especially pertinent given that
the crisis many nations currently face is funda-
mentally a moral one. Measures that authorities
can undertake include:*

e Promoting high moral standards, virtuous
behaviours, and noble values across var-
ious media platforms—print, broadcast,
and digital. Enhancing the cultural under-
standing of security issues helps citizens
comprehend the risks associated with or-
ganized crime and steers them from fall-
ing into criminal networks. This approach
is preferable to promoting superficial and
entertainment-focused media content.

e Organizing and encouraging participation
in conferences, seminars, and education-
al sessions across all levels of education
and community gatherings, including re-
ligious venues. These events should ed-
ucate all societal segments about their
roles in preserving the political, econom-
ic, and primarily cultural independence of
their country to prevent their involvement
in organized crimes. This educational out-
reach should leverage the rich civiliza-
tional backdrop of the Islamic faith and
the heritage of high values that underpin
societal norms.

e Significantly valuing intellectuals and ele-
vating the stature of the nation’s scholars,
thinkers, and innovative minds across all
disciplines. These individuals are pivotal
to the nation’s prosperity, progress, and
consciousness, both morally and materi-
ally, acting as catalysts for broader socie-
tal advancement and enlightenment.

32 Ibid.
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2.1.5. In the Political Field

Justice is foundational for establishing and
developing states, fostering societies' flourishing
in all aspects. Injustice and tyranny, converse-
ly, are the bedrock of societal decline and the
proliferation of criminal activities. If they aim to
avoid confrontations with organized crime, it is
imperative for governing bodies to cultivate and
elevate the mutual trust between the governing
systems and the populace. This trust must re-
flect genuine social realities and ongoing mate-
rial conditions rather than being constituted of
hollow organizational manoeuvres or deceptive
media displays. For instance:®

e Embracing dialogue as a primary method-
ology and nurturing the principle of mu-
tual good faith between the government
and its citizens, founded on the assump-
tion that all actions are initially presumed
to be driven by good intentions.*

e Enforcing a genuine equality principle
among all citizens and eschewing any
form of double standards, particularly
regarding minority groups. This is crucial
to deter these groups from feeling com-
pelled to engage with organized crime
syndicates to influence governmental de-
cisions in their favour or to prevent ad-
verse governmental actions.

e Abandoning repressive methods in deal-
ing with citizens, such as arbitrary deten-
tion and torture, and other forms of in-
humane treatment that contravene basic
human rights principles. These practices
not only undermine the legitimacy of the
state but also aggravate societal tensions
and propel individuals towards criminal
affiliations.

33 Touhami, M. R., op. cit, pp. 85-100.

34 Jassem, M. Z. (2006). The Concept of Globalization
in Contemporary International Organization (3™ Edi-
tion.). Beirut, Lebanon: Halabi Legal Publications, p.
207.

2.2. Ensuring Repressive
Action in the Face of
Organized Crime

The global focus on organized crime is inten-
sifying as data reveals a significant rise in the fre-
quency and complexity of these offences. These
crimes pose a formidable threat to states' na-
tional security and underscore the urgent need
for robust legislative frameworks that not only
deter but also adequately penalize transgres-
sors. This is essential to protect public safety,
uphold property rights, and preserve the integ-
rity and sovereignty of the state. This necessity
becomes even more critical when existing pre-
ventive measures are insufficient to curb the tide
of organized criminal activities.®

The most important recommendations cover
three areas regarding repressive action against
organized crime, which are:

2.2. 1. Extradition of Criminals:

Modern scientific advancements have facil-
itated the rapid expansion of organized crime
networks across multiple countries, thereby cre-
ating a perilous sense of impunity among crimi-
nals shielded from prosecution by affected state
authorities. One of the most effective repression
tactics is the adoption and enforcement of com-
prehensive extradition treaties to counteract this.
These treaties should be designed to ensure:**

e Extradition to states where the crime’s
consequences are felt, even if the crim-
inal acts did not occur within their terri-
tories. This approach is justified as these
states are better positioned to assess the
impact of the crimes and impose appro-
priate penalties that reflect the severity
of the offences, thereby deterring similar
future acts that could undermine state
security or stability.

e Extradition to the jurisdiction where the
crime occurred is necessary to facilitate

35 Abdel Maati, A. K. (2022). Organized Crime and Its Na-
tional and International Confrontation Methods (1
Edition.). Cairo: Dar Al-Nahda Al-Arabiya, p. 131.

36 Jassem, M. Z., op. cit. p. 213.
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the gathering and evaluation of evidence
and to enhance the administration of jus-
tice. Local prosecution helps ensure that
penalties maintain their intended deter-
rent effect, as punishments meted out in
the vicinity of the crime have a stronger
impact on both the perpetrator and the
community affected by the crime.

2.2.2. Shifting the Burden of Proof:

In organized crime, where the activities are ex-
ceptionally perilous and have widespread repercus-
sions, adjusting the standard legal presumptions to
better protect societal interests is imperative. Tra-
ditionally, the presumption of innocence, as stated
in the Universal Declaration of Human Rights* and
upheld by international and national laws, includ-
ing Algerian law, affirms that an accused person is
considered innocent until proven guilty.

This standard demands that the prosecution
bear the burden of proof, granting the accused
the right to remain silent, with any ambiguities in
evidence interpreted in their favour.®

Given the severe impact and covert nature
of organized crime, however, it is often ratio-
nal to invert this presumption for specific cas-
es associated with organized crime. This means
treating the accused as guilty until proven inno-
cent, thereby shifting the burden of proof onto
the accused.

This shift requires the accused to active-
ly demonstrate their innocence rather than the
state solely proving their guilt. Such an approach
also entails interpreting any doubt arising during
the trial as unfavourable to the accused and con-
sidering the accused’s silence as an admission
of guilt. This method significantly enhances the
state’s ability to combat organized crime effec-
tively, prioritizing society’s collective security

37 Universal Declaration of Human Rights, issued
by the United Nations General Assembly, 1948,
<https://www.un.org/en/about-us/universal-decla-
ration-of-human-rights> [Last accessed: 23 March,
2024].

38 Algerian Criminal Procedure Code (1966). In public ac-
tion and civil action. Preliminary arrangements. Min-
istry of Justice. Joradp.dz [Last accessed: 22 March,
2024].

and welfare over individual rights when strictly
necessary.

2.2.3. Intensifying Punishments for

Perpetrators of Organized Crime

The rationale behind punishment within the

judicial system is to safeguard the collective wel-
fare of the community and individuals’ rights.
For punishment to serve its purpose effective-
ly against organized crime, it must adhere to a
comprehensive framework that encapsulates
several core principles:

e The primary function of punishment
should be the prevention of crime before
its occurrence, the reformation of offend-
ers, and the deterrence of potential crim-
inals by applying strict consequences fol-
lowing criminal acts.

e The severity of punishment should align
with the societal necessities and the
overarching interests of the community.
This alignment means that penalties may
be adjusted, either reduced or intensified,
based on the needs dictated by the com-
munity’s higher interests.

e The nature of the punishment should be
tailored to what will most effectively pro-
tect society, which could range from capi-
tal punishment and incarceration to exile,
among other forms of legal penalties.

e The system should not be constrained to a
fixed type or a limited number of punitive
measures. Any punishment that fulfils the
community’s needs should be considered
valid and legitimate, and any argument
against this principle is deemed trivial
when serious societal threats are at stake.

In light of the profound impact of organized

crime on national and international levels, af-
fecting security, political, economic, social, and
cultural domains, there is an unmistakable need
for harsher penalties. Such measures are crucial
for all involved in organized crime, proportion-
ate to each individual’s involvement, the nature
of their criminal activities, and the severity of the
consequences of these crimes.

After evaluating the grave implications of
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organized crime and its capacity to destabilize
various foundational aspects of countries, it is
evident that organized crime ranks among the
criminal activities most deserving of escalated
punitive measures. Legislators are urged to im-
plement stringent punishments to guarantee the
most comprehensive protection possible for so-
cieties and sovereign states.

CONCLUSION

Organized crime is an intricate and multi-
faceted issue, distinguished by its transnational
nature, that affects nations' political, economic,
and social equilibriums. The inherent dangers of
organized crime stem from its operational mo-
dalities, committed by well-organized, special-
ized gangs that conduct their illicit activities with
a high degree of secrecy and persistence.

This level of organization enhances their
threat by employing intimidation, terrorism,
violence, and bribery to amalgamate legitimate
with illicit operations, thereby maximizing their
illegal profits.

The global community now faces the imper-
ative to formulate a cohesive strategy to coun-
teract all manifestations of organized crime, par-
ticularly those that traverse national boundaries
and compromise neighbouring states' ethical,
economic, and political sanctity.

Addressing the challenge of organized crime
on an international scale necessitates the es-
tablishment of new extraterritorial jurisdictional
norms and enhanced frameworks for global co-
operation in legislative, judicial, and security
dimensions. The effective combat against orga-
nized crime mandates an activated international
cooperation grounded in authentic and robust
collaboration among nations.

Given the escalating nature of organized
crime, propelled by global shifts and advance-
ments in technology and media, a concerted
effort by all nations to implement both preven-
tative and repressive strategies, as discussed, is
essential. This collective endeavour is crucial to
curtail organised crime's expanding scope and
fortify global security and stability.
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ABSTRACT

Boycott is considered one of the most important means employed
by consumer protection associations to deter interveners in product
presentation for consumption and halt their illegitimate practices
against consumers. It involves systematic refusal and voluntary ab-
stention from consuming the products of a company or a country to
pressure or compel them to respond to specific demands by urging
consumers to boycott purchasing a certain product, using a partic-
ular service, or boycotting paying its price. Despite the importance
and effectiveness of this method, there is a noticeable absence of
regulation that precisely defines the powers of consumer protection
associations to resort to it, thus its legitimacy remains a subject of
debate between opponents due to social, economic, and legal con-
siderations, and supporters for the same reasons.

Based on this premise, this study aims to investigate how
consumer protection associations intervene within their deterrent
role framework by advocating for boycotts to maintain a balance
between consumer interests and protecting interveners, considering
the economic harm that this method may inflict on their interests.

KEYWORDS: Boycott, Consumer Protection Association, Consumer,
Intervener, Deterrence, Legitimacy, Legal Considerations, Economic
Considerations, Social Considerations
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INTRODUCTION

The evolution witnessed in the social, in-
dustrial, and technological fields has led to in-
creased consumer fever, especially in the face
of excessive advertising that has contributed to
changing consumption patterns and values. De-
spite the benefits this evolution brings to con-
sumers regarding comfort and life facilitation, it
has not been without some drawbacks for them.
Therefore, there is an urgent need for protection,
which consumers cannot achieve on their own
but rather by resorting to consumer protection
associations as a regulatory mechanism. Algeri-
an legislation has recognized these associations
under Article 21 of Law No. 09-03 concerning con-
sumer protection and the suppression of fraud.
These associations are established according to
the law and aim to ensure consumer protection
through informing, raising awareness, and guid-
ing them. They are also granted public utility sta-
tus as well as legal personality and civil capacity
upon establishment, in accordance with the pro-
visions of Article 07 of Law No. 12-06 concerning
associations,> which regulates their establish-
ment and operation.

Consumer protection associations have the
authority to take proactive measures to pre-
vent interference with consumers’ material and
moral interests. These measures aim to enhance
their fundamental rights, particularly the right to
awareness-raising, to educate and inform them
about their rights. This is intended to guide and
rationalize their consumption behaviour and
prepare them to face potential risks. On the one
hand, they work towards educating consumers
and guiding their consumption behaviour, while
on the other hand, they monitor market prices to
ensure consumers can access goods and services
that combine quality with reasonable pricing.

However, practical reality has shown the in-

1 Law No. 09-03 of February 25, 2. (s.d.). Relating to
consumer protection and the suppression of fraud.
JORA No15, issued on March 8, 2009, amended and
supplemented by Law No 18-09 of June 10, 2018,
JORA No 35, issued on June 13, 2018.

2 Law No 12-06 of January 12, 2012R relating to
associations. JORA No 02, issued on January 15, 2012.

adequacy and inefficiency of preventive mea-
sures in ensuring sufficient consumer protection
against interveners who may abuse their strong
position. Therefore, consumer protection asso-
ciations are left with no choice but to resort to
bolder mechanisms and means to defend the
rights and interests of consumers.

Boycotting is considered the most important
deterrent method employed by consumer pro-
tection associations in facing interveners, urg-
ing them to halt their unlawful practices against
consumers. It involves a systematic refusal and
voluntary abstention from consuming the prod-
ucts of a particular company or state to pressure
them or compel them to respond to specific de-
mands. Despite its effectiveness in curbing the
defiance of professionals, it's notable that Alge-
rian legislation does not explicitly address it.

In light of this legislative deficiency, the im-
portance of researching the mechanism of boy-
cott in detail becomes evident. Understanding
the limits of resorting to boycott is essential to
ensure its legitimacy. Therefore, the research
topic raises the following problem: To what ex-
tent is it possible for consumer protection asso-
ciations, within their deterrent role, to resort to
the boycott method, and how can they ensure
maintaining a balance between consumer inter-
ests and protecting interveners? This includes
mitigating the potential economic harm this tool
may inflict on their interests.

The study relied on both analytical and de-
scriptive methodologies. The analytical approach
allowed for analyzing facts and the legal texts
regulating the subject, highlighting the areas of
deficiency and voids. Meanwhile, the descriptive
approach involved including some definitions
whenever necessary, based on a plan divided
into two sections as follows:

1. Boycott as an Acknowledgment of Con-
sumer Authority in Regulating Intervener
Behavior.

2. The Ongoing Debate Regarding the Viabil-
ity of Resorting to the Boycott Method.
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1. BOYCOTT AS AN
ACKNOWLEDGMENT OF
CONSUMER AUTHORITY
IN REGULATING
INTERVENER BEHAVIOR

Boycott is considered an effective deterrent
weapon in facing interveners and an efficient
tool for influencing their will due to the eco-
nomic harm it can inflict upon them, such as
decreased sales volume and exports, which may
lead to bankruptcy. This necessitates investigat-
ing its content (1.1) and highlighting its manifes-
tations (1.2).

1.1. The Content of the
Boycott Method

Boycott is considered an effective deterrent
method against the negative practices of in-
terveners (1.1.1), It requires public mobilization
against such behaviour and care from consumer
protection associations (1.1.2).

1.1.1. Boycott as a Deterrent

Method against the Negative

Practices of Interveners

A Boycott is a systematic refusal and volun-
tary abstention from consuming specific products
to pressure interveners into offering products
for consumption, compelling them to respond
to specific demands. Therefore, it is considered
a popular regulatory behaviour and a legitimate
reaction that a large segment of consumers exer-
cise whenever necessary. Through boycotts, con-
sumers demonstrate their authority in regulating
the negative practices of interveners. It serves
as a method to control and prevent transgres-
sions that may harm consumer interests, such as
monopolization, speculation, and price gouging
without any regulations. It is one of the stron-
gest forms of protest and often yields results,
sometimes leading interveners to apologize to
consumers or reduce prices lower than they were
before the increase.’

3 Mbani, N. 0., & Issawi, A. L. (2021). Consumer

For boycotts to be fruitful, consumers must
have alternative products or services to replace
the boycotted ones, allowing them to satisfy
their needs. Therefore, boycotts express a uni-
versal right, the right to choose for the consum-
er. This enables market regulation as consumers,
when mature and aware, evaluate and choose
products, making them active participants in the
economic cycle.

It is noteworthy that Algerian legislation does
not explicitly address the legality of this method.
Hence, its legitimacy is assumed, provided it is
not arbitrarily used. It becomes legitimate when
it is the only remaining means after consumer
protection associations have exhausted all other
avenues to protect consumers.

1.1.2. Boycott as a Means of Public

Mobilization by Consumer Protection

Associations

The effectiveness of a boycott depends on
the level of interaction and the strength of pub-
lic mobilization by consumer protection asso-
ciations. This is achieved by exposing the risks
of goods or services to raise awareness and en-
courage consumers to say “no” to producer, dis-
tributor, and trader misconduct, utilizing various
available media and communication channels.*

It should be noted that the right of consumer
protection associations to call for boycotting cer-
tain products is limited to ensuring their harm to
the health and safety of consumers or their over-
pricing, poor quality, and inferiority. Thus, any boy-
cott campaign must be based on well-founded ar-
guments and justifications, not arbitrary ones, to
ensure the response of all segments of society. Ad-
ditionally, transparency requirements dictate that
these associations disclose their identity to the
public on their websites, for example, to enhance

Awareness and the Culture of Boycott in Society —
Media and Social Dimensions. Journal of Media and
Society. Volume 05, (01), p. 13.

4 Bouchnaf, S. A., & Ben mihoub, A. M. (2020). The
role of Algerian consumer protection associations in
confronting misleading marketing practices — a study
of a group of consumer protection associations in
Algeria. Ertigaa Journal of Economic Research and
Studies, Volume 01, (01), p. 57.
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their credibility and prevent misuse. For instance,
a company may intentionally launch a campaign
against its competitors, presenting it as popular.
Therefore, to ensure objectivity, boycotters must
publicly disclose their identity and agenda along-
side their call for boycott. Based on this, consum-
ers make their own decisions.’®

1.2. Forms of Boycott

Boycotting can take the form of encouraging
consumers to boycott the purchase of a specific
product or the use of a particular service (1.2.1) or
boycotting the payment for it (1.2.2).

1.2. 1. Purchase Boycott

Consumer protection associations sometimes
resort to issuing orders or notices urging the
public to refrain from purchasing certain goods
or engaging with a specific project. This method
is expressed through boycotting or abstaining
from purchasing,® either for reasons related to
consumer safety and interests if their danger to
health is confirmed, as was the case with min-
eral water that the National Organization for
Consumer Protection called for boycotting. This
came after it was revealed through analysis that
it did not comply with microbiological standards
due to coliform and Pseudomonas bacteria.’

The call for a boycott may also be in response
to unjustified price hikes. Boycotting products
has become a potent weapon in the hands of
consumers when prices cross certain thresholds,
reacting to speculation and hoarding by profes-
sionals even during times of crisis. This was evi-
dent during the COVID-19 pandemic, where some
food prices surged, leading to panic buying fu-

5 Beck, V. A. (2024). Consumer Boycotts as Tools for
Structural Change. valentin.beck@fu-berlin.de. [Last
accessed: 10 February, 2024].

6 Sayyad, A. L. (2013). Consumer Protection in Light of
the New Law No. 09/03 Concerning Consumer Protec-
tion and Suppression of Fraud, Faculty of Law, Univer-
sity of Constantine 1, Algeria, p. 140.

7 Salmi, A. B. (2020). Consumer Protection Organization
publishes official documents warning against the mar-
keting of non-conforming mineral water. <www.enna-
haronline.com> [Last accessed: 16 November, 2020].

eled by rumours of shortages, such as the case
with semolina in Algeria, a staple food whose
price reached 1700 DZD instead of 1200 DzD.?

Similar incidents occurred in France, where
consumers boycotted buying meat following a
boycott campaign launched by consumer pro-
tection associations against producers, lead-
ing them to refrain from using estrogen in live-
stock feed.?

Additionally, boycott calls may be based on
political or humanitarian considerations due to
cooperation or collusion with illegitimate politi-
cal regimes. Examples include boycotts by Islam-
ic and Arab nations of products from countries
hostile to Muslims, those disrespectful to Islam
or its sanctities, such as boycotting Chinese prod-
ucts due to reports of mistreatment of Muslim
Uighur minorities,”® or the boycott of Denmark
and the widespread boycott campaign against
French goods over the continued publication of
offensive cartoons of the Prophet Muhammad,"
as well as the Canadian boycott of American
products in response to provocative and hostile
rhetoric from President Donald Trump towards
Canada and its Prime Minister, including trade
threats with high tariffs on steel and aluminium
imports from Canada,? in addition to the boycott
campaign against many American and Western
companies due to their direct support or align-
ment with Israel in its aggression against Gaza.”®

8 Hamza, K. A. (2023). Algeria: The boycott revives local
drinks and cosmetics <www.alaraby.co.uk/econom>
[Last accessed: 11 Aout, 2023].

9 Calais-auloy, J. E., & Steinmetz, F. R. (2006). Steinmetz,
F. Droit de la consommation, Dalloz, Paris, (éd. 7). Pa-
ris: Dalloz, p. 653.

10 Buklikha, A. 1. (2022). Chinese policies towards the Uy-
ghur minority/Xinjiang region. Journal of Science and
Knowledge Horizons, 1(2), p. 74.

11 Yousfi, M. U. (2016). Boycott of European Goods in
Light of International Trade Law and Islamic Legisla-
tion, A Case Study of Cartoons Insulting to the Mes-
senger, may God bless him and grant him peace. Stud-
ies in Development and Society, 3(3), p. 160.

12 Xiaojun, L. I., & Adam, Y. (2021). What drives consum-
er activism during trade disputes? Experimental evi-
dence from Canada? <www.ncbi.nlm.nih.gov/pmc/
articles/PMC8041440/> [Last accessed: 15 November,
2024].

13 Qamas, M. U. (2024). Boycotting Israel hurts support-
ers... billions in losses for American brands. <alaraby.
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In such cases, a boycott becomes a dou-
ble-edged sword, serving as a form of protest
and voluntary abstention from consuming prod-
ucts of a certain company or country while also
expressing refusal to engage in any econom-
ic relationship or trade exchange with them, to
pressure them to change their policies towards a
specific issue or cause.™

1.2.2. Payment Boycott

Consumer protection associations may request
consumers to refrain from paying for a product or
service they have obtained from a specific proj-
ect, known as a “payment strike” or “payment re-
fusal”. The resort to payment boycott assumes
the presence of several consumers indebted with
similar amounts to a single creditor, such as ten-
ants in their relationship with a single landlord or
subscribers to a telephone service. The goal of de-
laying payment of these debts is to pressure the
creditor to reduce the amount owed or compel the
intermediary to improve the quality of the product
or service, or at least improve its performance.®

Consumer protection associations can resort
to this method voluntarily or based on consumer
complaints in poor or inconsistent service qual-
ity cases. This is particularly evident in services
such as non-paying electricity, gas, or water bills.

2. ONGOING DEBATE
REGARDING THE VIABILITY
OF RESORTING TO THE
BOYCOTT CALL METHQOD

The absence of legal texts defining the au-
thority of consumer protection associations to
resort to the boycott call method has sparked a
debate about its legitimacy between opponents
(2.1) and supporters (2.2).

co.uk/economy> [Last accessed: 10 April, 2024].

14 Al-Shafi’i, A. D. (2024). Billions in losses to the Israeli
economy...the boycott weapon strikes hard. <gate.ah-
ram.org.eg/News/4693834.aspx> [Last accessed: 13
April, 2024].

15 Boudali, M. U. (2006). Consumer Protection in Com-
parative Law, A Comparative Study with French Law.
Algeria: Dar Al-Kitab Al-Hadith, p. 685.

2.1. Opposing the boycott
advocacy approach

The call for boycott did not pass without ob-
jection due to economic (2.1.1), social (2.1.2), and
legal considerations (2.1.3).

2.1.1. Economic considerations

for rejecting the boycott

advocacy approach

The economic considerations for rejecting the
boycott approach revolve around the risk this ac-
tion poses to the economic interests of the boy-
cotted entities. This includes potential negative
publicity for the company or its products, creat-
ing unfavourable impressions among consumers
who may subsequently prefer to purchase com-
petitors’ products. Additionally, there’s the risk
of significant financial losses, potentially leading
to bankruptcy.'®

2.1.2. Social considerations

for rejecting the boycott

advocacy approach

Social considerations used to justify the ille-
gitimacy of the boycott approach stem from con-
sumers’ inability to do without certain essential
products, particularly if there are no competitive
alternatives available in terms of price and qual-
ity, such as medication.” Moreover, the boycott
could yield adverse outcomes if competitors ex-
ploit the situation to increase prices of alterna-
tive products.

2.1.3. Legal considerations

for rejecting the boycott

advocacy approach

Opponents of the boycott approach argue
that it violates the law and infringes upon an
important principle: the contractual principle,

16 Kimosh, I. M. (2020). 1,100 juice and beverage pro-
duction factories disappear from the market. <www.
google.com/search?g.> [Last accessed: 10 Aout,
2023].

17 Nayel Al-Majali, Nh. (2024). Confronting Monopoly
and Exploitation!!! <alanbatnews.net/article/233732>
[Last accessed: 10 April, 2024].
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as outlined in Article 106 of the Civil Law.”® This
principle mandates that contracting parties ad-
here to the terms of their agreement, which can-
not be modified or annulled without their mutu-
al consent.

Additionally, if consumers refuse to pay,
creditors can insist on payment without resort-
ing to legal action, as per Article 123 of the Civil
Law. Failure by the creditor to fulfil contractu-
al obligations is a prerequisite for resorting to
such measures.

2.2. Advocating
for the boycott approach

If the previous trend opposes resorting to
the boycott approach, another trend supports
this method for the same economic (2.2.1), social
(2.2.2), and legal considerations (2.2.3).

2.2. 1. The economic considerations

of the legitimacy of advocating for

the boycott approach

The economic considerations that make ad-
vocating for the boycott approach legitimate lie
in its economic benefits, the most prominent of
which is breaking free from the economic de-
pendency and dominance of economic agents
over the market. Consumer recourse to boycott
will impact the market and compel companies to
reduce prices, as seen in the case of the largest
boycott operation in Algeria concerning the au-
tomobile market. This market experienced wide-
spread abuses and significant price manipulation
by car dealers in the country, which ended with
accredited brands in Algeria succumbing to the
pressure of the campaign, reducing their prices
after a significant decline in citizens’ purchasing,
especially after the state revealed the true pric-
es, exceeding by 25% the prices declared to the
government.

Boycotting foreign products also encourages
local industry. For example, by boycotting de-

18 Order N°. 75-58 of September 26, 1975, on the Civ-
il Code, JORA N°. 78, issued on September 30, 1975,
amended and supplemented.

tergents like “Ariel”, dozens of national compa-
nies emerged producing similar and alternative
detergents. Regardless of any complaints about
quality weaknesses, the high demand for these
products will compel them to improve quality
and satisfy the consumers and other industries.

2.2.2. The social considerations for

the legitimacy of advocating for the

boycott approach

As for the social benefits of boycotting, they
lie in protecting public health in society, as seen
in the American boycott of some products that
are very harmful to health, such as boycotting
cigarette products (Marlboro, Merit, LM), which
are marketed to minors.

2.2.3. The legal considerations for

the legitimacy of advocating for the

boycott approach

The legal considerations for the legitimacy of
advocating for the boycott approach stem from
it being an inevitable result of legal evolution,
which allows for accommodating this method as
a last resort if consumers are in a weak position
and have no other means than a collective refus-
al to pay amounts until their demands are met.”

Given the silence of the Algerian legislature
regarding this approach, its legitimacy is as-
sumed. However, caution is necessary in carry-
ing out this role due to the potential effects it
could have on institutions due to the rejection
of their products and services. This requires en-
suring certain conditions before resorting to it,
considering the significant consequences it may
entail for the parties involved, whose fate de-
pends on the extent of consumers’ response to
the matter.?°

19 Nasri, F. (2004). Consumer Protection Associations, a
dissertation to obtain a master’s degree, specializing
in contracts and liability, Faculty of Law, Ben Youssef
Ben Khedda University, Algeria, p. 81.

20 Hamdaoui, N. O. (2019). Measures taken to reduce
misleading advertising, intervention at the National
Forum on: Misleading advertising and its effects on
the consumer and the market, held at the Faculty of
Law. M’hamed Bougara Boumerdes University, Alge-
ria, p. 5.
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In this regard, the French judiciary has adopted
a moderate stance, where the boycott is not con-
sidered wrongful unless the association abuses its
use.?’ Some have stipulated two conditions for its
legitimacy: that it aims to protect the consumer
from the involved interveners and that the reasons
are justified, legitimate, and serious.?

Therefore, it is necessary to address the
boycott method, whether from the perspective
of consumer protection and fraud suppression
laws or competition law. It is more appropriate
to enact a legal provision explicitly recognizing
this action for consumer protection associations,
along with its regulation, such as the obligation
to notify the Competition Council before engag-
ing in boycotting a product or economic aid, as
well as specifying a certain period granted to the
aid recipient who has been proven to violate ei-
ther fair competition rules or consumer protec-
tion laws to cease their violation. This approach
should only be resorted to as a last resort.?

CONCLUSION

The bloc within the framework of associa-
tions is considered the most important means
of consumer protection, which adopts deterrent
defensive means for this purpose, constituting
what is known as the deterrent role of consum-
er protection associations, the most important
of which is the boycott approach. Through this
study, the following results were reached:

The boycott approach reflects consumer so-
phistication, awareness, and personal commit-
ment, which extends to others without noise
or crowds solely through the transmission of
information through awareness-raising media
campaigns.

21 Guyon, Y. V. (2003). Droit des affaires (éd. 12). Paris:
economica, p. 109.

22 Ferrier, F. E. (1996). La protection des consommateurs.
Paris: Dalloz, p. 67.
23 Zoubir, A. R. (2011). Consumer Protection under Free

Competition, thesis for a master’s degree in law,
Professional Responsibility Branch. Faculty of Law and
Political Science, Mouloud Mammeri University, Tizi
Ouzou, Algeria, p. 67.

The boycott approach is a pressure tactic that
follows deterrent methods against interveners
who violate market regulations and fair compe-
tition. However, practically, these associations
face difficulties in achieving their goals as de-
sired, which can be summarized as follows:

The legislature’s silence on explicitly stating
the legality of resorting to it deprives it of the
necessary freedom to be adopted.

In addition, the varying levels of knowledge
among consumers, who are unaware of the pro-
tection guaranteed to them by the law and lack
consumer culture, make them indifferent to the
efforts and activities of these associations and
the advertising campaigns they launch against
non-compliant productsand callfortheir boycott.

Therefore, it is necessary to strengthen the
legal system in the field of consumer protec-
tion with additional measures that enhance the
deterrent role of consumer protection associa-
tions. To achieve this, the following suggestions
can be made:

Explicitly state the right of consumer protec-
tion associations to resort to boycott advertis-
ing and precisely specify the conditions for its
adoption and the procedures followed to give it
the necessary legitimacy when resorted to. This
grants them freedom and credibility and protects
interveners from arbitrary use of this right.

Make various state-owned communication
channels accessible to associations to con-
vey information to the largest possible number
of people.

Gounane Kahina
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COPYING AND STORING OF
ELECTRONIC COMMUNICATION
IDENTIFYING DATA AS ELECTRONIC
EVEDENCE THE STORAGE PROBLEM
IN THE GEORGIAN CRIMINAL JUSTICE
PROCESS — In relation to Article 8 of

the European Convention

Dodo Jugheli

Master of Criminal Law, Ivane Javakhishvili Tbilisi State
University, Association of Personal Data Protection
Officers of Georgia, Labor Inspection Office, Georgia

ABSTRACT

The current standard of criminal procedural law of Georgia, along
with the danger of illegally copying information obtained from elec-
tronic means of communication, envisages collecting such informa-
tion in the hands of a professionally interested body, which is natu-
rally a big challenge for criminal procedural law. The reason for this is
the important fact that the information obtained by the investigation
in this way is used as electronic evidence during the substantive con-
sideration of the case in court.

Accordingly, the case concerns information that the court must
rely on in making a decision “beyond a reasonable doubt standard”.
Thus, when deciding the fate of the accused, it is especially important
that there are no doubts regarding the legality, truthfulness and invi-
olability of such evidence. The above-mentioned is particularly note-
worthy in the circumstances when the above-mentioned approach,
according to European human rights jurisprudence, is incompatible
with the right to respect for private life protected by Article 8 of the
European Convention.

KEYWORDS: Evidence, Limitation, Copying, Storage
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INTRODUCTION

Relevance of the topic. The Criminal Proce-
dure Legislation of Georgia refers to the use of
the existing norms for the purpose of obtaining
electronic records, their storage and, according-
ly, the legality of attaching them to the case for
the implementation of secret investigative ac-
tions, which, as explained by the Constitutional
Court, carries the threat of interfering with hu-
man rights and freedoms with increased inten-
sity. In addition, the appeal to the Constitution-
al Court regarding compliance with the issue of
copying and storage of identifying data of elec-
tronic communication obtained as a result of se-
cret investigative activities with the Constitution
of Georgia has not been stopped. There is a dif-
ference of opinion regarding the aforementioned
among the judges of the Constitutional Court,
some of whom consider the norms regulating the
above-mentioned issue to be “overriding norms”
of the norms known as unconstitutional by the
decision of the Constitutional Court of Georgia
dated April 14, 2016, N1/1/625,640.

In addition, the new edition of the Law of
Georgia, “On Personal Data Protection,” is par-
ticularly relevant in this regard, as it defines the
standards in the field of personal data protec-
tion and the control of conducting secret inves-
tigative activities. It is interesting to see wheth-
er recent legislative changes are in line with the
current international approach to copying and
storing personally identifiable communications
data. Thus, in relation to the aforementioned
data copying and storage in the criminal justice
process, the need for an in-depth study of the is-
sue is particularly apparent for protecting human
rights and freedoms.

Research subject. The subject of the study is
the challenges related to the storage and copy-
ing of identifying communication data obtained
through the implementation of undercover in-
vestigative activities in the criminal process,
which are used as electronic evidence in the sub-
stantive consideration of the case in court.

The purpose and objectives of the research.
The purpose of the research is to outline and

analyze the separate legal problems in the stor-
age and copying of identifying data of electronic
communication in the criminal justice process.
The set task will be achieved both by presenting
the issue in terms of historical precedents and
constitutional-legal perspective, as well as by
using the norms and practices of European hu-
man rights law.

Research novelty. The novelty of scientific
research is expressed in the fact that the article
defines “electronic evidence” as the final result
of obtaining communication identifying data,
as well as its nature and differences. Also, the
content of the legislative changes implement-
ed after the decision of the Constitutional Court
of Georgia on April 14, 2016, N1/1/625,640 will
be discussed, to what extent it is of “substan-
tial” importance and whether it still creates a
threat of interfering with the right to respect for
private life.

Research stages. At the beginning of this ar-
ticle, the essence of electronic evidence is pre-
sented, and the purpose of obtaining identifiable
communication data is defined. The main part is
also devoted to sub-chapters, which refer to the
existing legal threats related to the storage of
information transmitted through electronic com-
munication created under the current legislation.
In particular, the issue of gathering and illegal
copying of obtained information in the hands
of a professionally interested body (creating the
so-called “alternative bank”) in relation to the
right to respect for private life is discussed. The
conclusion presents the author’s point of view
and summary to solve the problems discussed in
the article.

1. NATURE AND
RELATIONSHIP OF
ELECTRONIC EVIDENCE AND
ELECTRONIC COMMUNICATION
IDENTIFIABLE DATA

The global technological progress made
in the XXI century brought great change in all
spheres of public life. As communication has be-
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come easier, every person, state or private insti-
tution has faced so many challenges in terms of
information protection. The mentioned progress
also affected the criminal procedural legislation,
especially from the point of view of the develop-
ment of evidence.' The rate of use of the comput-
er system in the process of committing a crime
has increased significantly. It has become quite
relevant the issue of using “digital” evidence in
criminal proceedings, which has become a new
type of evidence.?

Electronic evidence® is any data stored or
transmitted using computer technology that sup-
ports a theory about how a crime occurred.* Ac-
cording to Article 1 of the Council of Europe Con-
vention on “Computer Crime”, a computer system
means “any mechanism or a group of intercon-
nected or interconnected mechanisms, one or
more of which, through a program, performs au-
tomatic data processing.® Computer data itself is
“any representation of facts, information or con-
cepts in a form suitable for processing in a com-
puter system, including a program that ensures
the functioning of a computer system”.®

Despite the fact that electronic proof is so-
called While it has similar characteristics to “tra-
ditional” proof, there are a number of aspects
that make it unique.’ First of all, it should be not-

1 Carrera S., Stefan M., Mitsilegas V., (2020). Cross-bor-
der data access in criminal proceedings and the future
of digital justice, p. 1.

2 Training of Judges on Computer Crime, (2010). France,
Strasbourg, p.75 <https://rm.coe.int/16802fa028>
[Last accessed: April 15, 2024].

3 In the criminal procedural legislation of Georgia, we
do not find the definition of electronic evidence as an
independent category of evidence, but the regulatory
norms of the mentioned issue are mainly presented
in the Criminal Procedure Code of Georgia, the Law
of Georgia “On Operative-Search Activity”, the Law of
Georgia “On Electronic Communications” and others.

4 Casey E., (2004). Digital Evidence and Computer
Crime, p.12. The admissibility of electronic evidence
in court: fighting against high-tech crime, 2005.

5 Council of Europe Convention on Computer
Crime (23.11.2001), Article 1 <https://rm.coe.int/
16802fa423> [Last accessed: 15 April 2024].

6 Ibid.

7 Training of Judges on Computer Crime, (2010). France,
Strasbourg, p.76 <https://rm.coe.int/16802fa028>
[Last accessed: April 15, 2024].

ed the “fragility” of digital data,® what makes it
stand out, for example, from a document creat-
ed in material form, on paper. This refers to the
nature of information obtained from electronic
communication, which can be easily deleted,’
change etc. Another important circumstance is
its decentralized storage. It is possible that infor-
mation stored outside the country’s borders can
be used remotely by criminals,® Which makes the
investigation process even more difficult. Thus,
determining the reliability and authenticity of
such data mining, electronic nature of evidence
is quite a challenge for the criminal procedural
laws of all countries."

However, the Explanatory Report (N187) to
the Convention on Computer Crime states that
additional procedural safeguards are required
for the effective collection of communications
identifying data™. There are several reasons for
this. The first is that the mentioned information
is presented in an immaterial, electromagnetic
form. The second reason is the different stan-
dards of its touch. In particular, computer data
cannot be confiscated or seized in the same way
as a paper document.

In 2016, the Constitutional Court of Georgia
deliberated on the procedural guarantees of the
storage of communication identifying data ob-

8 Casey, Digital Evidence and Computer Crime, 2004,
p.16; Vacca, Computer Forensics, Computer Crime
Scene Investigation, Second Edition, 2005, p.39.

9 Moore, (2004). To View or not to View: Examining the
Plain View Doctrine and Digital Evidence, American
Journal of Criminal Justice, Vol. 29, #1, p. 58.

10 Training of Judges on Computer Crime, (2010). France,
Strasbourg, p.76 <https://rm.coe.int/16802fa028>
[Last accessed: April 15, 2024].

11 Stephen M., Allison S., (2017). Electronic Evidence, p.
193.

12 A striking example of the need for additional proce-
dural norms regarding the development of electronic
evidence into a “new type” of evidence and the acqui-
sition of personally identifiable communications data
is the investigation conducted by German law enforce-
ment several decades ago, during which the identities
of criminals who purchased and downloaded child
pornography were established through credit card
companies. from one of the websites (see: Spiegel
Online, Fahnder Uberprifen erstmals alle deutschen
Kreditkarten, 08.01.2007).
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tained by the investigation.” At what time should
the standards be used by the state when copying
and storing information from electronic means
of communication were determined.”

On the basis of the mentioned decision, cer-
tain changes were made in the legislation of
Georgia, and the issue of compliance of the con-
tents with the Constitution of Georgia caused a
difference of opinion among the judges of the
Constitutional Court itself’

One of the reasons for the difference of opin-
ion was the problem of copying and storing in-
formation from modern electronic means of
communication. In particular, a part of the judg-
es of the Constitutional Court drew attention to
gathering the obtained data in the hands of the
professionally interested body and the so-called
On the dangers of creating “alternative banks”.

2. THE SO-CALLED
DANGER OF CREATING
“ALTERNATIVE BANKS”

As emphasized in the decision of the Consti-
tutional Court, “itis technically possible to create
the so-called “Alternative bank”, the existence
of which may not be known to anyone, and the
personal data protection inspector may not even
have access to it.® This implies total access to

13 Decision No. 1/1/625,640 of the Constitutional Court
of Georgia dated April 14, 2016 in the case “Public
Defender of Georgia, Citizens of Georgia — Giorgi Bur-
janadze, Lika Sajaia, Giorgi Gotsiridze, Tatia Kinkladze,
Giorgi Chitidze, Lasha Tugushi, Zviad Koridze, “Open
Society Foundation Georgia”, “Transparency Inter-
national — Georgia”, “Young Lawyers Association of
Georgia”, “International Society for Fair Elections and
Democracy” and “Human Rights Center” against the
Parliament of Georgia”.

14 Acquisition/storage/destruction of digital evidence is
carried out according to the standard established by
the Constitutional Court for covert investigative ac-
tions, since according to the criminal procedural leg-
islation, the rules established for covert investigative
actions apply to investigative actions related to com-
puter data.

15 The minutes of the Constitutional Court of Georgia
dated December 29, 2017. No. 3/4/885-1231.

16 Decision No. 1/1/625,640 of the Constitutional Court
of Georgia dated April 14, 2016 in the case “Public

the information obtained by the investigation,
without any content separation: who connect-
ed where, when, by what technical means, from
which location and for how long.

It should be noted the mechanisms of su-
pervision, which were created for the purpose of
preventing the copying of the obtained informa-
tion. As noted by the Constitutional Court, in the
Law of Georgia “On Personal Data Protection””
the changes made on March 22, 2017, did not
introduce any new regulation in terms of con-
trolling the data copying process by the inspec-
tor® A positive innovation was that one of the le-
vers of existing control - the electronic system of
control of the central bank of identifying data of
electronic communication has already been fixed
from a technical point of view, and with its help
the inspector could control the actions carried
out in the copied data bank.” As for the process
of copying data from electronic communication
companies by the agency, the only lever of su-
pervision was the inspection. This type of super-
vision was deemed ineffective by the Constitu-
tional Court in its decision of April 14, 2016, due
to the method of its implementation, which was
based on the “principle of random selection”.
The mentioned approach excludes absolutely all

Defender of Georgia, Citizens of Georgia — Giorgi Bur-
janadze, Lika Sajaia, Giorgi Gotsiridze, Tatia Kinkladze,
Giorgi Chitidze, Lasha Tugushi, Zviad Koridze, Open So-
ciety Foundation Georgia “, AIP “Transparency Inter-
national — Georgia”, AIP “Young Lawyers Association
of Georgia”, AIP “International Society for Fair Elec-
tions and Democracy” and AIP “Human Rights Center”
against the Parliament of Georgia”, II-100.

17 The first law on personal data protection was adopted
on 28.12.2011, and the new law on 14.06.2023, which
came into effect on 01.03.2024, and after its imple-
mentation, the law of 28.12.2011 lost its force. Here,
it should be noted that control over personal data
processing has been implemented in Georgia since
2013. Since 2015, there has been direct supervision
of covert investigative actions. In 2013-2019, the per-
sonal data protection inspector’s office carried out the
above-mentioned activities, in 2019-2022, its succes-
sor —the state inspector’s office. From March 1, 2022,
the said mandate was assigned to the Personal Data
Protection Service.

18 Minutes of the Constitutional Court No. 3/4/885-1231
of December 29, 2017. 11-84.

19 Ibid., Il — 96.
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data control, therefore, the possibility of detect-
ing absolutely all violations, and such “selective
control is practically impossible to produce tan-
gible results”.?

Regarding the regulatory norms of the
above-mentioned issue, it should be emphasized
that the current version of the Law of Georgia “On
Personal Data Protection” does not provide pro-
visions that are significantly different from the
previous version of the law regarding the field
of data protection and the control of conducting
secret investigative activities. In particular, Chap-
ter VII of the current edition of the Law of Geor-
gia “On Personal Data Protection” textually and,
accordingly, in terms of content V2 of the previ-
ous edition of the Law of Georgia “On Personal
Data Protection” (“Powers of the Personal Data
Protection Service in the field of data protection
and control of the conduct of covert investigative
actions”). It is identical to itself.

Thus, the existing lever of inspection is still
the bearer of the “random selection principle”,
which allows the possibility that during the op-
eration of the mentioned control mechanism,
the personal data protection service will com-
pletely detect and, therefore, eliminate viola-
tions of the law in relation to the issues within
its competence.

In addition, since the so-called In the pres-
ence of threat of creating “alternative banks”, it
is possible to copy absolutely all the obtained in-
formation without any selection, it is interesting
to see what changes the legislation has under-
gone in this regard after the implementation of
the new law “On Personal Data Protection”.

As mentioned in the explanatory note of the
aforementioned law, the data “should be pro-
cessed only to the extent necessary to achieve

20 Decision No. 1/1/625,640 of the Constitutional Court
of Georgia dated April 14, 2016 in the case “Public
Defender of Georgia, Citizens of Georgia — Giorgi Bur-
janadze, Lika Sajaia, Giorgi Gotsiridze, Tatia Kinkladze,
Giorgi Chitidze, Lasha Tugushi, Zviad Koridze, “Open
Society Foundation Georgia”, “Transparency Inter-
national — Georgia”, “Young Lawyers Association of
Georgia”, “International Society for Fair Elections and
Democracy” and “Human Rights Center” against the
Parliament of Georgia”, 11-104.

the relevant legal purpose”. In addition, we read
here that information can be stored “only for the
period necessary to achieve the purpose of data
processing”. The explanatory note also empha-
sizes the importance of the safe storage of in-
formation and that appropriate measures should
be taken to prevent “unauthorized or illegal”
processing of data.”’ The above-mentioned goals,
elaborated in the explanatory card, were formu-
lated in the form of principles of data processing
in Article 4 of the mentioned law.

However, on the part of the legislator, in
terms of information storage and protection, de-
spite the above-mentioned clear, obvious readi-
ness to protect human rights, the mentioned ap-
proach has little effect on the storage period of
information obtained from electronic communi-
cation through covert investigative actions. After
the decision of the Constitutional Court, the pe-
riod of storage of identifiable data of electronic
communication was reduced from two years to 12
months.2 Despite the mentioned change, there
is no periodic verification of the above term. Ac-
cordingly, there is no provision in the legislation
to determine whether the obtained information
is still relevant to the case and whether there is a
need to keep it. Thus, everything, including infor-
mation not important to the case, can be stored
for the period established by law, without any
selection or justification. Thus, the current leg-
islation “provides absolutely unlimited copying
and storage of such information for a period of
one year depending on the circle of persons and
location.”

21 Parliament of Georgia. Explanatory card on the draft
law “On personal data protection” <https://info.par-
liament.ge/file/1/BillReviewContent/222087> [Last
accessed: April 15, 2024].

22 “On the Legal Entity of Public Law — Operational-Tech-
nical Agency of Georgia”, Law of Georgia. Article 15.
Legislative Gazette of Georgia <https://matsne.gov.
ge/ka/document/view/3625121?publication=0> [Last
accessed: April 15, 2024].

23 Decision No. 1/1/625,640 of the Constitutional Court
of Georgia dated April 14, 2016 in the case “Public
Defender of Georgia, Citizens of Georgia — Giorgi Bur-
janadze, Lika Sajaia, Giorgi Gotsiridze, Tatia Kinkladze,
Giorgi Chitidze, Lasha Tugushi, Zviad Koridze, “Open
Society Foundation Georgia”, “Transparency Inter-
national — Georgia”, “Young Lawyers Association of
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Based on all of the above, the danger of cre-
ating “alternative banks” is problematic in the
sense that it is possible to store such informa-
tion that is not important for the investigation,
but in the absence of the law, it is not destroyed
by the authorized persons.

3. COLLECTION OF
DATA IN THE HANDS
OF PROFESSIONALLY
INTERESTED BODY

According to the Law of Georgia “About the
Legal Entity of Public Law — Operative-Techni-
cal Agency of Georgia”, the Operative-Technical
Agency is a legal entity under public law re-
sponsible for the processing, storage, issuance
and destruction of identifiable data of elec-
tronic communication.?* Before the decision of
the Constitutional Court of Georgia on April 14,
2016, the agency was represented as a depart-
ment within the State Security Service. According
to the position expressed by the witness at the
mentioned session of the Constitutional Court,
the transformation of the operational-techni-
cal department into a legal entity under public
law was named as the only lever to prevent the
creation of “alternative banks”. In this case, the
collection of obtained data in the hands of the
professionally interested body, the State Security
Service, of which the agency was an integral part,
was excluded.

After the formation of the mentioned ap-
proach of the Constitutional Court, regardless
of the transformation of the operational-techni-
cal agency into a legal entity under public law,
it should be noted that it is still subject to the
“effective control” of the State Security Service.”

According to Article 3 of the Law of Georgia,

Georgia”, “International Society for Fair Elections and
Democracy” and “Center for Human Rights” against
the Parliament of Georgia”, 11-91.

24 Article 15 of the Law of Georgia “On Legal Entity of
Public Law — Operational-Technical Agency of Geor-
gia”.

25 The minutes of the Constitutional Court of Georgia
dated December 29, 2017. No. 3/4/885-1231.

“On Legal Entity of Public Law — Operative-Tech-
nical Agency of Georgia”, the agency, as a legal
entity of public law, is created in the system of
the State Security Service and functions in this
system as a part of a unified and centralized ser-
vice. In particular:

e The head of the agency “will develop pro-
posals for the agency’s material and tech-
nical support and financing (including the
agency's budget) and submit the relevant
projects to the head of the service”?.

e “Before submitting the statistical and
generalized report of the agency’s activ-
ities to the Prime Minister of Georgia, the
head of the agency will submit this report
to the head of the service”?

e The head of the State Security Service
decides on the issues of establishing a
special allowance and determining bo-
nuses for the head of a legal entity under
public law.?

e “The state control of the agency’'s ac-
tivities is carried out by the head of the
service”?

It should be emphasized that by the decision
of the Constitutional Court of April 14, 2016, the Op-
erational-Technical Department was considered a
professionally interested body, not because this
department directly had any kind of investigative
function but due to the fact that it represented the
State Security Service. The unit and the functions of
the service made it an investigative function.*® The

26 “On the Legal Entity of Public Law — Operational-Tech-
nical Agency of Georgia”, Law of Georgia. Article 20,
Paragraph 2. Legislative Gazette of Georgia <https://
matsne.gov.ge/ka/document/view/3625121?publica-
tion=0> [Last accessed: April 15, 2024].

27 Ibid. Article 29, Paragraph 2.

28 Ibid. Article 20, Paragraph 2, subsection 1.

29 Ibid. Article 29, Paragraph 1. Legislative Gazette
of Georgia <https://matsne.gov.ge/ka/document/
view/3625121?publication=0> [Last accessed: April
15, 2024].

30 Decision No. 1/1/625,640 of the Constitutional Court
of Georgia dated April 14, 2016 in the case “Public
Defender of Georgia, Citizens of Georgia — Giorgi Bur-
janadze, Lika Sajaia, Giorgi Gotsiridze, Tatia Kinkladze,
Giorgi Chitidze, Lasha Tughushi, Zviad Koridze, “Foun-
dation Open Society Georgia”, “Transparency Inter-
national — Georgia”, “Young Lawyers Association of
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Constitutional Court emphasized that “when the
technical capabilities of direct and immediate ac-
cess to personal information are at the disposal of
the State Security Service (or another body with an
investigative function), which, as we have already
mentioned, immeasurably increases the risks of
arbitrary, excessive interference with the right, it
becomes objectively very difficult if not impossible,
effective control of the authorities authorized to in-
vestigate”'.

In the conditions of the current legal regu-
lation, it is clear that the issue of the transfor-
mation of the mentioned department into a le-
gal entity under public law is of a formal nature
since the activity of the operational-technical
agency depends on the decision taken by the
head of the State Security Service, both in terms
of financial and functional management.

The so-called possibility of creating “alter-
native banks” and collecting data in the hands
of an interested body on a professional basis,
according to the Constitutional Court, “both cu-
mulatively and separately create a danger of
excessive, groundless interference in a person’s
personal space, therefore, a violation of funda-
mental rights”.?

Especially in circumstances where covert
investigative actions are concerned, the risk of
taking arbitrary action is obvious. In addition,
since, in this case, we are talking about obtain-
ing electronic evidence, the issue of authenticity
of which is closely related to technological prog-
ress, the need for clear and detailed rules in this
regard is even more evident.*

Since, both at the national and international
level, great importance is attached to the invi-
olability of a person’s intimate life, to personal
connections with a certain circle of people with
the intensity necessary for his personal perfec-
tion.*, It is necessary to have such a set of legal

Georgia”, “International Society for Fair Elections and
Democracy” and “Human Rights Center” against the
Parliament of Georgia”, 1I-55.

31 Ibid.
32 Ibid., 11-95.
33 Decision of the European Court of Human Rights in

the case: Kopp v. Switzerland (25.03.1998), §46.
34 Decision No. 2/1/536 of the Constitutional Court of

norms at the national level that will not create
doubts about the disproportionate interference
with the above-mentioned rights by unautho-
rized persons.

Thus, since the threats that have been dis-
cussed above can have a great impact on the
freedom of human behavior, it is necessary to
determine whether the current legal regulation
in this regard leads to the limitation of such an
important right as respect for private life.

4, THE ISSUE OF COMPLIANCE
WITH THE RIGHT TO RESPECT
FOR PRIVATE LIFE PROTECTED
BY ARTICLE 8 OF THE
EUROPEAN CONVENTION

It is interesting to see what approach the Eu-
ropean Court of Human Rights takes in terms of
the right to respect for private life and whether
the criminal procedural legislation of Georgia in
relation to the safe storage of identifiable data of
electronic communication is consistent with the
above-mentioned right protected by Article 8 of
the European Convention.

The Strasbourg Court explains that the con-
cept of private life is broad and cannot be sub-
ject to an exhaustive definition.*® The concept of
respect for private life includes the right to the
free development of the individual, as well as the
establishment of relationships with others.*

In the case of A v. France,” the French gov-
ernment argued that the recorded conversations
related to the commission of the murder did not

Georgia dated February 4, 2014 in the case “Citizens
of Georgia Levan Asatiani, Irakli Vacharadze, Levan Be-
rianidze, Beka Buchashvili and Gocha Gabodze against
the Minister of Labor, Health and Social Protection of
Georgia” II-55.

35 Decision of the European Court of Human Rights in
the case: Costello-Roberts v. The United Kingdom
(25.03.1993), §36.

36 Kilkelly U., The Right to Respect for Private and Family
Life, Human Rights Implementation of Article 8 of the
European Convention, Guide, (ed.), Council of Europe,
Th., 2005, p.14.

37 Decision of the European Court of Human Rights in
the case: A v. France (07.04.2022).
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concern private life. The commission found the
following: the fact that the conversation was a
matter of public interest did not deprive it of
its private character. The court shared the men-
tioned argument and explained that the collec-
tion of information about an individual without
his consent by state officials always refers to a
person’s personal life and, therefore, falls within
the scope of Article 8, Paragraph 1. In order to de-
termine the compatibility of the issue of copying
and storage of information obtained from elec-
tronic communication in criminal proceedings
with the right to respect for private life protected
by Article 8 of the European Convention, the fol-
lowing must be determined:

a) Was the restriction implemented in accor-
dance with the law?

The approach of the European Court, ac-
cording to which the existence of a norm at the
legislative level does not mean that the restric-
tion will be in accordance with the same law, is
particularly interesting in terms of determining
“compliance with the law”. In the case of Bykov
v. Russia* the European Court noted that for na-
tional legislation to comply with the “quality of
law” requirement, the scope of discretion of the
authorities must be taken into account. In addi-
tion, attention was drawn to the importance of
the participation of an independent and impar-
tial body and the fact that the involvement of an
impartial body in the implementation of under-
cover investigative activities is important to the
extent that, in this way, the individual will have
an adequate means of protection against arbi-
trary interference.”

In addition, since “undercover surveillance or
communication monitoring by government bod-
ies does not produce public control regarding
interference with the right,* “the law should ex-

38 Decision of the European Court of Human Rights in
the case: Bykov v. Russia (10.03.2009).
39 Decision of the European Court of Human Rights in

the case: Huvig v. France (24.04.1990), § 29; Decision
of the European Court of Human Rights in the case:
Amann v. Switzerland (16.02.2000), §56.

40 Decision of the European Court of Human Rights in
the case: Klass and Others v. Germany (06.09.1978),

haustively define the procedures for the investi-
gation, use and storage of information obtained
as a result of covert surveillance, as well as the
procedures for transferring information ob-
tained as a result of covert surveillance to third
parties™. The mentioned approach excludes
“abuse or arbitrary use of authority by govern-
ment bodies™2.

Accordingly, interference with the right to re-
spect for private life is not “in accordance with
the law” when the national legislation does not
provide adequate protection of the applicant
against the interference of law enforcement offi-
cers in the aforementioned right.

Dodo Jugheli

b) Does the restriction serve a legiti-
mate purpose?

Regarding the legal objective, the Strasbourg
Court explains that the respondent state itself
is obliged to determine the objectives of the le-
gal restriction. In most cases, the court believes
that the states are acting with a proper purpose,
therefore, the claimant’s request in this section
is rarely granted.*

Even in the case discussed by us, there are
such legitimate goals as ensuring the necessary
state or public security in a democratic society,
protecting the rights of others.”> However, it is
one thing to have said legal objectives and an-
other question is whether the existing legisla-
tion is necessary to achieve these objectives in a
democratic society.

c) Is it necessary in a democratic society?

§54-56.

41 Decision of the European Court of Human Rights in
the case: Weber and Saravia v. Germany (29.06.2006),
§ 95.

42 Decision of the European Court of Human Rights in
the case: Klass and Others v. Germany (06.09.1978), §
54-56.

43 Decision of the European Court of Human Rights in
the case: Halford v. the United Kingdom (25.06.1997).

44 For example, The judgment of the European Court
of Human Rights in Handyside v. the United Kingdom
(07.12.1976).

45 Constitution of Georgia. Article 15, Paragraph 1. Leg-
islative Gazette of Georgia. <https://matsne.gov.ge/
ka/document/view/30346?publication=36> [Last ac-
cessed: April 15, 2024].
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Regarding digital data obtained through co-
vert investigative action, the European Court of
Human Rights explained that the power of se-
cret surveillance under the European Convention
is permissible only when it is strictly necessary
to protect democratic institutions. However, the
concept of necessity implies that the restriction
must represent an urgent social necessity, in
particular, it must be proportionate to the legit-
imate aim.“.

In the case “Klass v. Germany”* German law
allowed the opening of letters and wiretapping
to protect national security and prevent disor-
der and crime. The system of state supervision
of the implementation of the mentioned actions
was carried out not in the court but in the Par-
liamentary Council, and the body called the G10
Commission, which was approved by the Council.
The above-mentioned control system was ac-
ceptable to the European Court since both bod-
ies were independent of the supervisory authori-
ties and were given sufficient powers to carry out
effective and continuous control. Accordingly,
the Strasbourg Court did not find a violation of
Article 8 of the European Convention in this case.

The above-mentioned decision is noteworthy
in that the European Court here emphasized not
only the importance of supervision by an inde-
pendent body but also noted that judicial con-
trol or supervision in the implementation of the
above-mentioned actions is desirable but not
necessary. Therefore, it is important that the
body, which will be equipped with supervisory
functions, meets the standards of independence
and impartiality. However, it should also be not-
ed here that it would be inappropriate if this au-
thority, without any criteria and in the form of
unlimited discretion, is granted even to a judge.*®

As for determining the appropriateness of
storing and destroying the obtained information,

46 Decision of the European Court of Human Rights in
the case: Olsson v. Sweden (24.03.1988).

47 Decision of the European Court of Human Rights in
the case: Klass v. Germany (06.09.1978).

48 Decision of the European Court of Human Rights in

the case: Silver and others v. the United Kingdom
(25.03.1983).

in the case of lodachi v. Moldova®, the Moldovan
legislation did not provide for the procedure for
selecting secretly obtained information, which
should be kept and which not, what procedure
should be implemented in terms of protect-
ing the confidentiality of said information and
in what cases such information should be de-
stroyed. The European Court found a violation of
Article 8 of the European Convention in this case.

CONCLUSION

Based on all of the above, it can be said that
the Criminal Procedure Legislation of Georgia
cannot provide adequate protection of the right
to respect for private life in the process of stor-
ing identifying data of electronic communica-
tion and, therefore, in the presentation of digital
evidence during the substantive consideration
of the case in court. Despite the standards es-
tablished by Strasbourg and the Constitutional
Court, national legislation still has norms that
contain threats to protecting the right. In par-
ticular, despite the change in legal form, the op-
erational-technical agency, which collects the
identifying data of electronic communication,
is still under the authority of the professional-
ly interested body - the State Security Service,
which does not correspond to the practice estab-
lished by the European Court of Human Rights.
In addition, the system of supervision over the
obtained information has some shortcomings,
which creates the danger of creating an “alterna-
tive bank” and does not determine the possibili-
ty of selecting the data obtained through covert
investigative actions based on the need, which
also contradicts the right to respect for private
life protected by the European Convention.

Under these conditions, if there are no clear
and predictable rules that exclude the collection
of such information in the hands of the profes-
sionally interested body, the issue of using the
obtained data for other illegal purposes by un-
authorized persons will become uncontrolled un-

49 Decision of the European Court of Human Rights in
the case: lodachi v. Moldova (10.02.2009).
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der the threat of creating an “alternative bank”. It vention and the Constitution of Georgia, as well
is clear that such threats will significantly dam- as the principles, goals and interests of criminal
age the fundamental right of a person to respect procedural law.

for private life protected by the European Con-
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CHILD RECRUITMENT
PHENOMENON BETWEEN
PROHIBITION AND PRACTICE
ACCORDING TO INTERNATIONAL
LAW AND JURISPRUDENCE
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ABSTRACT

This study aims to illuminate the alarming phenomenon of child re-
cruitment, recognized as a profound deviation from normative societal
behaviors due to its stark infringement on the rights of a vulnerable de-
mographic. Internationally spotlighted in the 1980s, child recruitment in
armed conflicts prompted global efforts aimed at curbing the induction
of children into battles by both recognized and unrecognized militant
factions. Despite these endeavors, the prevalence of child soldiers has
escalated notably in subsequent decades, particularly amid the surge of
internal armed conflicts. Such circumstances have relentlessly exposed
recruited children to extreme violence and inflicted severe damage, often
resulting in either mortality or permanent disability.

In response, a unified international initiative has sought to mitigate
this distressing trend by establishing numerous international accords and
preemptive measures. The prohibition of child recruitment has been en-
shrined across a spectrum of international legal instruments and endorsed
by international criminal tribunals. Yet, despite rigorous legal frameworks
and judicial efforts to eradicate child recruitment and preclude their par-
ticipation in armed engagements, the practice persists. This ongoing issue
underscores a systemic failure among nations to enforce internationally
agreed standards designed to combat this grave phenomenon.

KEYWORDS: Children, Recruitment, International Law, International
Criminal Court
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INTRODUCTION

Wars inflict severe and destructive impacts
on societies engulfed by them, subjecting indi-
viduals to various horrific forms of violence, in-
cluding rape, sexual exploitation, and genocide.
Children, who form a significant segment of the
human community, are particularly vulnerable to
these dangers due to their age and circumstanc-
es, rendering them more prone to exploitation as
they lack the means to defend themselves.

Intriguingly, these victims have increasingly
become actors and perpetrators in these con-
flicts, with the issue of child soldiers taking a
drastic turn as their involvement in ongoing
armed conflicts escalates, transforming child re-
cruitment and use into a prevalent norm rather
than an exception that ought to be suppressed
and eradicated.

Child recruitment, however, is not a mod-
ern-day phenomenon; history records its prac-
tice by the Romans in wars, the Soviet Union, and
the Nazi party, which established an organization
to train children for combat, including their par-
ticipation in the Vietnam War against the Ameri-
can army, among other instances.

The forced recruitment of children gained
international attention in the 1980s, sparking
initiatives to diminish their numbers and in-
volvement in conflicts waged by both state and
non-state armed factions. Yet, despite these en-
deavors, the incidence of child soldiers contin-
ues to climb more than a decade later, highlight-
ing the persistent challenges in eradicating and
curbing this issue.

Consequently, the dire situation of children af-
fected by this phenomenon has propelled the in-
ternational community to bolster its efforts by en-
hancing legal frameworks within various sectors of
public international law to prevent the escalation
of this grave issue, which has notably intensified in
several regions, including the Middle East.

Therefore, the critical question arises:

To what extent are the mechanisms estab-
lished under international law and jurisprudence
effective in prohibiting the phenomenon of child
recruitment and safeguarding their rights?

To address this question, our analysis will
proceed along two axes: the first will elucidate
the international protection afforded to recruited
children under public international law, and the
second will explore the role of the international
criminal judiciary in preventing the recruitment
of children and protecting their rights from an
alternative viewpoint.

1. INTERNATIONAL
LEGAL PROTECTION FOR
RECRUITED CHILDREN

The widespread participation of children in
hostile activities, whether directly or indirectly
involved in conflicts, has compelled the interna-
tional community to take action. To protect these
vulnerable individuals and uphold their rights,
various international charters have been enact-
ed within the ambit of humanitarian law and in-
ternational human rights law aimed at curtailing
this distressing trend.

1.1 Concept and Causes of the
Child Recruitment Phenomenon

Globally, the recruitment of children into war-
fare has emerged as a pervasive and conspicuous
issue. Children are exploited by both governmen-
tal and non-governmental entities, coerced into
participating in armed conflicts, trained in com-
bat, used to transport equipment and weaponry,
or to collect intelligence on adversaries, often in
return for basic necessities like clothing, shelter,
and food!

1. 1. 1 Definition of a Child Soldier

As defined in the Cape Town Principles, a
child soldier is “Any person under 18 years of
age who is part of any kind of regular or irregu-
lar armed forces or armed group in any capacity,
including but not limited to cooks, porters, mes-

1 Al-Hayad, Z. (2012). Basic Rules for the Protection of
Victims of Armed Conflicts. Moroccan Ministry of Cul-
ture Publications, p. 339.
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sengers, and anyone accompanying such groups
other than family members. This definition also
encompasses girls recruited for sexual exploita-
tion and forced marriage”.?

This definition highlights several key aspects:

A. It includes every child, whether forcibly
or voluntarily recruited, into any form
of regular or irregular armed forces or
armed groups.

B. Involvement in armed conflicts, wheth-
er direct or indirect (as implied by roles
like cooks and porters), falls under child
recruitment.

C. The definition encompasses both gen-
ders, acknowledging that females are ex-
ploited during conflicts.

The European Commission recognizes child
soldiers as individuals under eighteen who have
been involved, either directly or indirectly, in
armed conflicts.According to the Paris Principles,
a recruited child is defined as “Any person under
the age of eighteen who was recruited or used in
the past or is currently used by an armed force
or group, regardless of the tasks they perform,
whether male or female, including but not lim-
ited to those serving as fighters, cooks, porters,
couriers, spies, or for sexual purposes”?

The recruitment methods for children, en-
compassing both boys and girls, are varied
and include:*

1. Kidnapping from homes or public spaces

by armed forces and groups;

2. Voluntary enlistment driven by survival or
familial protection needs, especially for
those separated from their families and
displaced;

2 UNICEF and Working Group for Non-Governmental
Organizations on the Convention on the Rights of the
Child, (1997, April 27-30). The Cape Town Principles
“Principles and Best Practices for Preventing the Re-
cruitment of Children into Armed Forces and for De-
mobilizing and Socially Reintegrating Child Soldiers in
Africa”. [Seminar].

3 Guidelines. (2007, February). The Paris Principles
concerning children associated with armed forces or
armed groups.

4 Jafal, Z. M. S. (2017). The Role of the International Crim-
inal Court in Preventing the Phenomenon of Child Sol-
diers. Strategic Visions Magazine, (January), pp. 10-11.

3. The pursuit of revenge;

4. The significant technological advances in
weapon manufacturing, increasing small
and lightweight weapons, fueling the
spread of this phenomenon.

1. 1.2 Causes of the Child

Recruitment Phenomenon

Children are often coerced into recruitment
through kidnapping, threats, and coercion. None-
theless, many join armed groups voluntarily,
without external pressure, complicating efforts
to combat this issue.

Irrespective of the nature of their recruit-
ment, child soldiers are assigned a wide range
of tasks, including combat, deploying mines and
explosives, recon and spying, as well as serving
as guards, couriers, and providing support in
logistics, culinary services, domestic labor, and
even sexual services.

Statistics from 2001 estimated that around
300,000 children were recruited in 30 conflicts
globally, with girls constituting 40%, approxi-
mately 120,000, of this number. The integral role
of girls in the survival of armed groups is un-
derscored by their productive and reproductive
contributions, including intelligence gathering,
mine planting, goods and cattle theft, as well as
engaging in agriculture, food preparation, and
providing services to men and boys.

The primary factors driving the child recruit-
ment phenomenon can be segmented into three
main categories:®

A. Social reasons

These include tribal affiliations and loyalty,
social disparities, and the tragic loss of parents
due to death or displacement from rural areas,
compounded by illiteracy. The recruitment tactics
of terrorist groups, such as ISIS, aimed at replen-
ishing their ranks with children to offset combat

5 McKnight, J. (2010). Child Soldiers in Africa: A Global
Approach to Human Rights Protection, Enforcement
and Post-Conflict Reintegration. African Journal of In-
ternational and Comparative Law, 18(2), pp. 113-142.

6 Jean-Herve. (2006). Child Soldiers in Africa: A Singular
Phenomenon and the Need for a Historical Perspec-
tive. History Review, No. 89, (January), p. 1.
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losses, remain obscure yet can be partially dis-
cerned through media-reported accounts from
victims or their kin.

Typically, these children stem from impov-
erished backgrounds or challenging social envi-
ronments characterized by low living standards.
Such adversities render them susceptible to ex-
ploitation by armed factions, who enlist them
into roles grossly unsuitable for their age and
physical abilities, often leading to their active
engagement in combat.’

B. Economic reasons

Dire conditions like hunger and poverty com-
pel the offering of children for military endeav-
ors. In some instances, children voluntarily enlist
to seek better living conditions.

C. Political reasons

Political dynamics significantly influence
child recruitment. The escalation of armed con-
flicts, rampant weaponization, internal discord,
and a blatant disregard for international human-
itarian norms among combatant groups have in-
tensified this trend.

Consequently, the recruitment of children
transcends mere socio-economic triggers. The
burgeoning demand from armed factions, cou-
pled with structural, psychological, and social
push factors, has exacerbated the utilization of
children in conflict zones.

The surge in child recruits correlates with
the broader prevalence of this issue, prompting
armed groups to view children as substitutes for
adult combatants due to adult manpower short-
ages. This strategy not only aims to sustain the
group’s viability and bolster its operational ca-
pacity but also serves as a tactical maneuver to
secure battlefield advantages.®

7 Al-Darwish, N. (2015). Child Recruitment by Terror-
ist Groups. Al-Nahrain Journal, Al-Nahrain Center for
Strategic Studies, (Issue 01), p. 52.

8 Al-Habdan, A. M., et al. (2022). Mechanisms for Re-
ducing the Recruitment of Children in Armed Con-
flicts. Security Studies Series, Naif University Publish-
ing House, accessed on 22-02-2023 at 23:35, available
at:  https://nup.nauss.edu.sa/index.php/sr/catalog/

book/223.

1.2 Protection of Child Soldiers
in International Charters

The 1949 Geneva Convention lacks specific
provisions for the protection of child recruits in
armed conflicts. Hence, during the 1971-1972 ex-
pert meeting, the International Committee of the
Red Cross proposed an article for inclusion in the
1977 Additional Protocol I, mandating that: “Par-
ties to the conflict must undertake all feasible
measures to prevent the involvement of children
under the age of 15 in hostilities and strictly pro-
hibit their recruitment or voluntary enlistment
into their armed forces”?

This proposition evolved into Article 77/2 of
the First Additional Protocol to the Geneva Con-
vention, which dictates: “Parties to the conflict
must exert all possible efforts to ensure that
children below fifteen years of age do not di-
rectly participate in hostilities and must refrain
from recruiting them into their armed forces. The
parties should prioritize the older individuals for
recruits aged fifteen to eighteen”®

This provision specifically forbids the recruit-
ment of children under fifteen by states engaged
in international armed conflicts, advocating for
preference to be given to older recruits within
the fifteen to eighteen age bracket.

For internal conflicts, the Second Additional
Protocol stipulates: “Children under fifteen years
of age should not be recruited into armed forces
or groups, nor allowed to engage in hostilities”,
underscoring the international legal consensus
against the military utilization of young children.

Article 77 of the First Additional Protocol
prohibits the direct participation of children in
armed conflicts, i.e., bearing arms, but the fourth
article of the Second Additional Protocol pro-
vides broader protection by totally prohibiting
children’s participation in any war operations,
directly or indirectly, such as transporting am-
munition and supplies, and performing espio-

9 Al-Talafha, F. A.,(2011). Protection of Children in Inter-
national Humanitarian Law. (1% ed.). Dar Al-Thaqafa,
pp. 106-107.

10 First Additional Protocol. (1977). Article 77, paragraph
2.
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nage and intelligence tasks, etc.

The 1977 Geneva Protocol set the minimum
age for children’s participation in hostilities at
15 years, which was a step forward and a gain
for international humanitarian law at that time.
However, the spread of this scourge has in-
creased and expanded in different places around
the world, a fact confirmed by the International
Committee of the Red Cross, as it is the original
custodial authority in monitoring the application
of international humanitarian law.

In developing the Convention on the Rights of
the Child, considerable emphasis was placed on
defining an age limit below which children should
be prohibited from engaging in hostilities, raising
the threshold from fifteen to eighteen years.

Nevertheless, Article 38 of the 1989 Conven-
tion on the Rights of the Child essentially echoed
the provisions of the First Additional Protocol of
19771 This inclusion led to an apparent incon-
sistency, as Article 1 of the Convention distinct-
ly identifies a child as “every human being be-
low the age of eighteen years unless, under the
law applicable to the child, majority is attained
earlier”?

This definition paradoxically allows for the
recruitment of individuals between the ages of
fifteen and eighteen, who are still classified as
children under the Convention’s initial article.
Moreover, while Article 38's second paragraph
explicitly bars children from serving in the armed
forces (i.e., regular forces), it neglects to extend
this protection to children involved with irregular
forces, thereby leaving a significant loophole.”®

Addressing the prevalent issue of child re-
cruitment, the International Labour Organization
promulgated several conventions, with Conven-
tion No. 182 regarding the Prohibition and Im-
mediate Action for the Elimination of the Worst

11 Creil, F. (1990). The United Nations Convention on the
Rights of the Child: The Controversial Article 38 on
Children in Armed Conflicts. Publication Journal, Issue
12, (August), pp. 11-12.

12 Convention on the Rights of the Child. (1989). Article 1.

13 Al-Nadi, M. (2015). Child Soldiers in International Hu-
manitarian Law. The Arab Future Magazine, Arab Uni-
ty Studies Center, Beirut, Lebanon, (Issue 437), (July),
p. 34.

Forms of Child Labour in 1999 being particular-
ly notable.

This convention categorically defines a child
asanyone underthe age of eighteen™and outlaws
the sale and trafficking of children by prohibiting
forced labor, inclusive of child recruitment. This
enactment holds distinctive legal weight, elevat-
ing the child recruitment age threshold from 15
to 18 years amending the gaps identified in the
two Additional Protocols of 1977 and the Conven-
tion on the Rights of the Child.

In reaction to the escalating child recruit-
ment crisis and concerted global endeavors to
eradicate it, an international symposium was
convened in Berlin, attracting 22 representatives
from both governmental and non-governmental
bodies to deliberate on the enlistment of chil-
dren below the age of 18 in both regular and ir-
regular military factions. The assembly’s chief
objective was to advocate for the elevation of the
minimum recruitment age from 15 to 18 years.®

Furthermore, the Optional Protocol of 2000,
ratified by the United Nations General Assembly
in May 2000, marked a pivotal enhancement in
the protection of child rights, introducing criti-
cal stipulations regarding the minimum age for
compulsory and voluntary military recruitment.
The Protocol mandates that: “States Parties shall
adopt all practicable measures to ensure that
members of their armed forces who have not
reached the age of eighteen years do not directly
engage in hostilities”®

Regarding compulsory recruitment, States
Parties are obligated to ensure that individuals
under the age of eighteen are not forcibly con-
scripted into their armed forces.”

Ouafi Hadja

14 International Labour Organization Convention No.
182. (1999). Article 2.

15 Malika, A. (2008). International Standards for Child
Protection from Violence. Algerian Journal of Legal,
Economic, and Political Sciences, Faculty of Law, Uni-
versity of Algiers, (Issue 02), p. 332.

16 Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in armed
conflict, (2000). Article 2.

17 Al-Nadi, M. (2015). Child Soldiers in International Hu-
manitarian Law. The Arab Future Magazine, Arab Uni-
ty Studies Center, Beirut, Lebanon, (Issue 437), (July),
p. 39.
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In terms of voluntary or optional recruitment,
the Optional Protocol of 2000 institutes a partial
prohibition, establishing that the minimum age
for voluntary recruitment is sixteen years. Article
3/1 of the Protocol dictates that “States Parties
shall raise in years the minimum age of voluntary
enlistment into their national armed forces from
that set out in paragraph 3 of Article 38 of the
Convention on the Rights of the Child..”

This elevation is conditioned upon the safe-
guards articulated in Article 3 of the 2000 Option-
al Protocol. For voluntary recruitment, states are
required to submit a declaration binding them
upon ratification of the Optional Protocol, ensur-
ing adherence to the following criteria:®

1. The recruitment process is genuinely vol-
untary, stemming from the individual's
own free will.

2. The child’s recruitment receives explic-
it consent from their legal guardians
or parents.

3. Comprehensive information about the re-
sponsibilities entailed in military service
is provided to both the child and their
guardians.

4. A legal age requirement mandates that
children must furnish reliable proof of
age, ensuring they are at least fifteen
years old prior to recruitment.”

It is important to highlight that these stipu-
lations do not extend to military schools man-
aged or overseen by the state, which accept
children not younger than fifteen years as the
minimum age.

Concerning the prohibition of child recruit-
ment by armed groups, the Optional Protocol in-
cludes a specific clause asserting that non-state
armed groups shall not, under any circumstanc-
es, recruit or use individuals under the age of
eighteen in hostilities.

18 Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in armed
conflict, (2000). Article 2.

19 Nassira, B. T. (2016/2017). The Legal Status of Children in
Armed Conflicts. Master’s thesis, International Law and
International Political Relations, Faculty of Law and Polit-
ical Sciences, University of Mostaganem, p. 61.

Article 4/1 of the Protocol states:?® “Armed
groups that are distinct from the armed forces of
a State should not, under any circumstances, re-
cruit or use persons under the age of 18 in hostil-
ities”. This clause unambiguously prohibits these
groups from involving children, whether directly
or indirectly, in armed conflicts.

Despite the significance of the 2000 Option-
al Protocol, scrutinizing its initial article reveals
that the state’s obligation hinges on the ac-
tions undertaken by the state rather than the
outcomes and its capability to manage them. A
more effective protection for children’s rights
could be achieved by substituting the term “take
all feasible measures” with “take all necessary
measures”.

Additionally, the extent of protection afford-
ed to children in armed conflicts is somewhat
limited. The protocol only addresses children’s
direct involvement in hostilities, rendering its
provisions less robust than those in the Second
Additional Protocol to the Geneva Convention of
1977, which prohibits children’s direct and indi-
rect participation in armed conflicts.

The indirect involvement in conflicts, such
as intelligence gathering, transmitting orders, or
transporting ammunition and food, still places
children at substantial risk of physical harm and
psychological trauma, comparable to the risks
faced by direct combatants.

A notable concern in the Optional Proto-
col arises from Article 3, which discusses rais-
ing the minimum age for voluntary recruitment.
The practical implementation of the safeguards
meant to ensure the voluntary nature of recruit-
ment is challenging. In conflict-ridden regions,
verifying age can be problematic due to the lack
of established birth registration systems.

Furthermore, the protection offered in the ini-
tial paragraphs of Article 3 is undercut by a signif-
icant exception: the requirement to raise the vol-
unteering age does not apply to military schools
controlled or operated by the armed forces. This
exception was made during the protocol’s draft-
ing as many state delegations deemed it essen-

20 Optional Protocol to the Convention on the Rights of
the Child. (2000). Article 4, paragraph 1.
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tial to securing an adequate number of qualified
recruits for their national armies.”

The preference for a voluntary service system
for individuals under eighteen over compulsory
recruitment for older individuals has been ac-
knowledged. Military schools are often seen as
one of the limited avenues through which young
individuals in economically disadvantaged coun-
tries can access quality education.

Due to these issues in the first Optional Pro-
tocol - regarding the prevention of child recruit-
ment - the United Nations General Assembly
adopted the Third Optional Protocol on a com-
munications procedure attached to the Conven-
tion on the Rights of the Child, under Resolution
66/138 dated December 19, 2011, which came into
effect on April 14, 2014.

A key feature of this protocol is that it enabled
children to access their rights through the right
to lodge complaints or reports about violations
they have suffered under the Convention on the
Rights of the Child and the first and second Op-
tional Protocols attached to it. It states that “an
individual or group of individuals under the juris-
diction of a State Party, claiming to be victims of
aviolation by that State Party of any of the rights
set forth in any of the following instruments to
which that State is a party, or those legally acting
on their behalf, may bring complaints:

A. The Convention;

B. The Optional Protocol to the Convention
on the sale of children, child prostitution,
and child pornography;

C. The Optional Protocol to the Convention
on the involvement of children in armed
conflict."?

This provides an excellent guarantee for pro-
tecting children’s rights and addressing the suf-
fering of children and others in many parts of the
world due to early recruitment.?

21 International Review of the Red Cross, (n.d). Issue
893, pp. 797-809.

22 Third Optional Protocol to the Convention on the
Rights of the Child. (2011). Paragraph 1 of Article 2.

23 Jadou, S. T. (2018, April 25-26). Research presented at
the Conference on Legislative Reform towards Good
Governance and Anti-Corruption. Al-Naba’ Founda-
tion for Culture and Media and University of Kufa /

Despite the above-mentioned Third Option-
al Protocol’s reference to the possibility of com-
plaints between states regarding violations of the
protocol’s provisions, it allows these claims to be
settled between the states, which contradicts
the nature of human rights as inherent rights
that cannot be compromised. States often prefer
their international relations over complaining or
reporting against another state, especially if the
victims are not their nationals.

2. THE ROLE OF THE
INTERNATIONAL CRIMINAL
COURT IN PROTECTING
THE RIGHTS OF
RECRUITED CHILDREN

Despite international efforts to combat the
recruitment of children in armed conflicts, the
incidence of this violation continues to rise. The
International Criminal Court (ICC) plays a pivotal
role in addressing this issue. The ICC's approach
to child recruitment, particularly in the landmark
case of the Prosecutor vs Thomas Lubanga, sheds
light on the legal framework and judicial mech-
anisms employed to counteract this grave con-
cern. This discussion unfolds in two segments:
the first elucidates the ICC's legal perspective on
child recruitment, and the second delves into the
ICC’s adjudication in the Lubanga case.

2.1 The ICC’s Characterization
of Child Recruitment

The Rome Statute, which is the foundational
treaty of the ICC, explicitly prohibits the recruit-
ment and conscription of children under fifteen
years of age as a war crime, detailed in Article 8,
paragraph 2(b)(xxvi). This statute positions the act
as a severe breach of the international laws and
customs governing international armed conflicts.

Further, Article 8, paragraph 2(e)(vii) of the stat-
ute specifies that forcibly or voluntarily recruiting

Faculty of Law, accessed on 24-02-2023 at 21:30, avail-
able at: https://annabaa.org/arabic/studies/17980.
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children under fifteen into armed forces or groups
or using them to partake actively in hostilities also
amounts to a war crime. This is acknowledged as
one of the grave violations of the laws and customs
in non-international armed conflicts.

The Rome Statute resolves the discrepan-
cies inherent in the Additional Protocols to the
1949 Geneva Conventions, which distinguished
between international and non-internation-
al armed conflicts, particularly in terms of the
deployment of children under fifteen in nation-
al armies and the prohibition of such practices
among rebel and opposition groups. Importantly,
the Statute equalizes the legal treatment of war
crimes across international and non-internation-
al conflicts, representing a critical advancement
in international humanitarian law.»

Nonetheless, the specificity of the age limit
in the Statute has attracted criticism for its nar-
row scope, which technically permits the involve-
ment of children aged fifteen and older in armed
engagements. This narrow age definition also
inadvertently neglects the indirect use of chil-
dren, particularly girls, for non-combat roles, in-
cluding sexual exploitation. While Article 7 of the
Rome Statute offers extensive protection against
crimes against humanity, including enslavement
and sexual violence, these protections are con-
tingent upon the context of a widespread or sys-
tematic attack against a civilian population.

Consequently, if such violations occur within
the dynamics of voluntary enlistment or abduc-
tion by armed entities, they may not be classified
as crimes against humanity under the Statute.
This legal nuance implies that individual criminal
accountability is applicable when such offences
are perpetrated against non-combatant girls.
However, this accountability diminishes once
they are integrated into armed forces or groups,
effectively stripping them of the protection af-
forded by the Statute in such circumstances.?

24 Wells, S. (2004). Crimes against Child Soldiers in
Armed Conflicts. Tulane Journal of International Law,
12(Spring), p. 28.

25 Jafal, Z. M. S. (2017). The Role of the International
Criminal Court in Preventing the Phenomenon of Child
Soldiers. Strategic Visions Magazine, (January), p. 17.

26 Ibid, p. 18.

2.2 The ICC’'s Judgment in
the Case of the Prosecutor vs
Thomas Lubanga

This case, associated with the conflict in the
Democratic Republic of the Congo (DRC), stands
as one of the International Criminal Court’s (1CC)
most pivotal early cases. Shortly after its incep-
tion, the ICC delivered a groundbreaking judg-
ment concerning the recruitment of children and
their participation in armed conflicts.

The underlying facts of the case revolve
around Rwanda and Uganda’s invasion of the
DRC between 1996 and 1998, ostensibly to count-
er the rebel factions that had taken refuge there.
By 2000, the conflict evolved as ethnic tensions
surged in the Ituri region of the Republic, partic-
ularly between the HEMA and LENDU groups. The
strife, fueled by disputes over natural resources
and arms smuggling, was among the most vio-
lent and bloody conflicts since World War II, with
children being disproportionately affected.

On April 11, 2002, the DRC acceded to the In-
ternational Criminal Court, thereby submitting to
its jurisdiction. This accession enabled President
Joseph Kabila in 2004 to apprise the ICC Prose-
cutor of the escalating crisis in the Ituri region,
leading to a formal request for an investigation.
Consequently, in March 2006, the Court issued an
arrest warrant for Thomas Lubanga, the founder
of the Union of Congolese Patriots, who was sub-
sequently apprehended and held until his trial’s
conclusion.”

On January 29, 2007, Lubanga was formally
charged by the Court with war crimes, specifically
for recruiting and enlisting children under fifteen
years of age and actively deploying them in hos-
tilities through the armed forces he commanded
during the 2002-2003 Ituri conflict. Reports sug-
gest that approximately 30,000 boys and girls
were forcibly enlisted during this period.

Thomas Lubanga faced charges for the recruit-
ment and conscription of children under the age
of 15 in an international conflict, as delineated in

27 Drumbl, M. A. (2007). International Decision: Prosecu-
tor v. Thomas Lubanga. American Journal of Law, 101,
p. 842.
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paragraph 2(b) of Article 8 and paragraph 3(a) of
Article 25 of the Rome Statute, covering the period
from early September 2002 to June 2, 2003.

Further charges were levied against him for
the recruitment and conscription of children un-
der 15 years old and their utilization in hostilities
during an internal armed conflict, pursuant to
paragraph 2(e) of Article 8, from June 2, 2003, to
August 13, 2003. The demarcation between these
charges reflects the nature of the conflict; the
initial phase was deemed international due to
the involvement of foreign nations, whereas the
subsequent phase was classified as internal.®

In 2008, the United Nations Special Represen-
tative for Children and Armed Conflict, serving
as an expert, provided a brief to the court. This
document elucidated that recruitment, whether
through compulsion or volunteering, should be
regarded uniformly in the context of child re-
cruitment, with no substantive legal distinction
between the two forms.

On March 14, 2012, the court pronounced its
sentence for Thomas Lubanga, addressing the
trio of crimes for which he was found guilty:?

e A 13-year incarceration for recruiting chil-
dren under 15 into the armed forces under
his command.

e A 12-year prison term for enlisting chil-
dren under 15 in those forces.

e A 14-year sentence for the active and di-
rect involvement of children under 15 in
hostilities.

Given the sentencing range from 12 to 14
years, the judiciary opted for a unified 14-year
sentence, recognizing the six years Lubanga had
already spent in detention. This sentencing de-
cision ignited post-verdict debates as, notwith-
standing the ruling’s significance as an inter-
national criminal precedent, the approach of
consolidating sentences and applying the max-
imum penalty under the Rome Statute was per-
ceived as excessively harsh relative to the gravity
of the offences.

28 Jafal, Z. M. S. (2017). The Role of the International Crim-
inal Court in Preventing the Phenomenon of Child Sol-
diers. StrategicVisions Magazine, (January), pp. 19-20.
29 Ibid, pp. 19-20.

CONCLUSION

Safeguarding children in conflict zones re-
mains a paramount concern for the global com-
munity, as reflected in the extensive legal frame-
works of public international law, encompassing
international humanitarian law, human rights
law, and international criminal law. These frame-
works are principally designed to eradicate the
malpractice of child recruitment and utilization
in conflicts, whether directly or indirectly.

Despite the comprehensive legal measures
in place, infringements continue to surface, par-
ticularly in the tumultuous regions of the Middle
East and Africa. Alarming reports from the Unit-
ed Nations highlight the grim prospect of losing
an entire generation to the recruitment drives of
extremist entities such as ISIS, Boko Haram, and
the Houthis.

In light of the persistent conflicts and the un-
abated employment of children in combat roles,
there is an urgent need to pivot the discourse on
child recruitment towards a more nuanced un-
derstanding of the security implications engen-
dered by their exploitation in warfare. Acknowl-
edging this issue as a security imperative, rather
than solely a moral or ethical quandary, is crucial
for formulating effective deterrents. To this end,
we advocate for the following strategic recom-
mendations:

e Instituting a uniform recruitment age
threshold of 18 in all legal frameworks,
with a particular emphasis on amending
the Rome Statute of the International
Criminal Court, to categorically ban the
recruitment of individuals aged between
15 and 18 years.

e Aligning national laws with international
standards to efficaciously tackle thisissue.

e Creating a global mechanism for child
recruits’ demobilization and societal re-
integration.

e Providing unwavering support for both
national and international laws that en-
deavor to prevent and eliminate the
scourge of child recruitment and exploita-
tion in conflicts.
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Refining the sentencing paradigm of the consolidating them into the most severe
International Criminal Court to introduce penalty, thus ensuring that the adjudicat-
a methodology that cumulates the penal- ed sentences are commensurate with the
ties for multiple offences, as opposed to seriousness of the war crimes committed.
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ABSTRACT

On March 13, 2024, the European Parliament approved the draft
“Regulation of the European Parliament and of the Council laying
down harmonized rules on artificial intelligence”, and on May 21 of
the same year, the Council of the European Union endorsed the said
act as well. As a result, the regulation will enter into force in July 2024.
It will become the world'’s first legislative act to regulate all types of
artificial intelligence available in the private sector.

Artificial intelligence remains one of the most important challeng-
es of the modern world. Technologies related to it are developing at
a high speed, affecting all industries and individuals. As a result, it
is necessary to regulate the field as effectively as possible; however,
before the aforementioned regulation, there was practically no legal
framework, which especially increased its importance. It is necessary
to conduct an effective analysis of the given regulation to develop an
even more effective regulatory framework in the future.

KEYWORDS: Artificial Intelligence, Al, EU Law, Regulation, New
Regulation
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INTRODUCTION

On March 13, 2024, the European Parliament ap-
proved, by a majority vote, the draft “Regulation of
the European Parliament and of the Council laying
down harmonized rules on artificial intelligence”,
and on May 21 of the same year, the Council of the
European Union unanimously approved the said
act! As a result, the regulation will enter into force
in July 2024 and will become the world’s first legis-
lative act that aims to regulate all types of artificial
intelligence available in the private sector.?

Artificial intelligence remains one of the most
important challenges of the modern world.? Tech-
nologies related to it are developing at a high
speed,* which affects almost all industries® and
even the life of an average person.® As a result,
it is necessary to regulate the field as effectively
as possible, however, before the aforementioned
regulation, there was practically no legal frame-
work, which especially increases its importance.

The draft regulation was first presented by
the European Union Commission on April 21,
20217 As a result, during the following 3 years,
many different kinds of opinions were expressed
about it, both with positive and negative evalu-

1 Gornet, M. Maxwell, W. The European approach to
regulating Al through technical standards. (2024) The
HAL Open Science Journal, 24. pp. 1-25.

2 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024].

3 Voss, W.G. Al Act: The European Union’s Proposed
Framework Regulation for Artificial Intelligence Gover-
nance. (2021) Journal of Internet Law, 25(4). pp. 8-17.

4 Alon-Barkat, S. Busuioc, M. Human—AI Interactions in
Public Sector Decision Making: “Automation Bias” and
“Selective Adherence” to Algorithmic Advice. (2023)
Journal of Public Administration Research and Theory,
33(1). pp. 153-169.

5 Hacker, P. A Legal Framework for Al Training Data —
from First Principles to the Artificial Intelligence Act.
(2021) Law, Innovation and Technology Journal, 13(2).
pp. 257-301.

6 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. pp. 463-474.

7 Voss, W.G. Al Act: The European Union’s Proposed
Framework Regulation for Artificial Intelligence Gover-
nance. (2021) Journal of Internet Law, 25(4). pp. 8-17.

ations.® However, despite the polarized reaction,
the regulation was adopted without radical con-
tent changes.’

Considering the above, it can be said that
despite the newness of the regulation, there are
available academic studies related to it that have
been conducted in the last three years. Using
these papers and primary research, the purpose
of the present paper is to evaluate the adopted
regulation and provide a critical analysis of its
text and potential implications.

1. THE PRIMARY
STIPULATIONS
OF THE REGULATION

Considering that the EU regulation is, in fact,
the first attempt to regulate the new field, it is nat-
ural that many new provisions are gathered in it
This means that there are various question marks
regarding the text of the regulation, to which it is
not possible to give a firm answer so far, given the
lack of practical application thereof!"

First, it should be noted that the scope of the
regulation includes the use of artificial intelli-
gence both in the private sector and for public
purposes.”? At the same time, several exceptions
are allowed in the normative act, which includes
the use of artificial intelligence in the military

8 Laux, J. Wachter, S. Mittelstadt, B. Three Pathways
for Standardisation and Ethical Disclosure by Default
under the European Union Artificial Intelligence Act.
(2024) Computer Law & Security Review, 53. pp. 1-11.

9 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024].

10 Hacker, P. A Legal Framework for Al Training Data —
from First Principles to the Artificial Intelligence Act.
(2021) Law, Innovation and Technology Journal, 13(2).
pp. 257-301.

11 Laux, J. Wachter, S. Mittelstadt, B. Three Pathways
for Standardisation and Ethical Disclosure by Default
under the European Union Artificial Intelligence Act.
(2024) Computer Law & Security Review, 53. pp. 1-11.

12 European Union Law Electronic Journal (Eur-Lex). Online
Database. Available online at: https://eur-lex.europa.eu/
legal-content/EN/HIS/?uri=celex:52021PC0206 [Last ac-
cessed: 29.05.2024]. Article 2.1.
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and defence fields, as well as its use exclusively
for research and scientific purposes.”

As for the content of the regulation, it has in-
troduced the so-called A “risk-based” approach,
in which the greater the risk arising from artificial
intelligence, the stricter the rules that apply to it™
According to the regulation, artificial intelligence
was divided into three categories based on the
risk arising from the relevant Al:

Unacceptable risk - systems that are per-
ceived as a threat to humanity. Among them, ac-
cording to the examples given in the regulation,
are cognitive behavioural manipulation (both of
the entire population and any of its vulnerable
parts), social assessment (categorizing people
and/or scoring them according to their behaviour,
social status or personal characteristics), as well
as biometric identification and artificial intel-
ligence focused on determining the location of
people. The creation or use of artificial intelli-
gence that includes any type of such unaccept-
able risk is fully prohibited throughout the EU.®

High risk - according to the regulation’s text,
all artificial intelligence that negatively affects
the basic rights of people or their safety is con-
sidered high risk. These include all types of artifi-
cialintelligence used in aviation, medical devices,
automobiles, elevators, toys, infrastructure op-
erations, education, labour and employee man-
agement, utilities, policing, migration, and legal
aid. All types of high-risk artificial intelligence,
before they become available to the public, must
be evaluated by the relevant authority and, sub-
sequently, subject to periodic inspection.

13 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. Article
2.2, Preamble Article 16.

14 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. Preamble
Article 14.

15 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. Chapter .

16 European Union Law Electronic Journal (Eur-Lex). Online
Database. Available online at: https://eur-lex.europa.eu/

Low risk - Every Al that does not fall into
the above two categories is considered low risk.
Among them is, for example, generative artificial
intelligence (for example, ChatGPT).” Low-risk
artificial intelligence is not subject to additional
regulation, although it is still subject to transpar-
ency requirements.®

According to the regulation, when any kind of
product is created using artificial intelligence, it
must be identified as having been created by ar-
tificial intelligence. In addition, the manufacturer
is obliged to ensure that it is impossible to create
any illegal product using artificial intelligence.”®
It is also worth noting that the regulation intro-
duces mandatory rules of conduct for all persons
developing artificial intelligence, the purpose of
which is to further increase the level of security.?

Another important issue regulated by the
regulation is the creation of relevant bodies re-
lated to artificial intelligence issues. An artificial
intelligence office and a scientific panel of inde-
pendent experts will be created within the com-
mission. Additionally, an Artificial Intelligence
Council formed by representatives of the mem-
ber states will be created, with which a forum of
interested parties will work, which will periodi-
cally submit recommendations to the Council.”

If an Al producer violates the rules set out by the
regulation, it will be subject to a fine, the amount
of which will be determined by the Commission’s

Beka Khitiri, Nazi Varazashvili

legal-content/EN/HIS/?uri=celex:52021PC0206 [Last ac-
cessed: 29.05.2024]. Chapter III.

17 Pirozzoli, A. The Human-centric Perspective in the
Regulation of Artificial Intelligence. (2024) Insight Eu-
ropean Papers, 9(1). pp. 105-116.

18 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. pp. 463-474.

19 European Union Law Electronic Journal (Eur-Lex). Online
Database. Available online at: https://eur-lex.europa.eu/
legal-content/EN/HIS/?uri=celex:52021PC0206 [Last ac-
cessed: 29.05.2024]. Chapter IV.

20 European Union Law Electronic Journal (Eur-Lex). Online
Database. Available online at: https://eur-lex.europa.eu/
legal-content/EN/HIS/?uri=celex:52021PC0206 [Last ac-
cessed: 29.05.2024]. Chapter IX.

21 European Union Law Electronic Journal (Eur-Lex). Online
Database. Available online at: https://eur-lex.europa.eu/
legal-content/EN/HIS/?uri=celex:52021PC0206 [Last ac-
cessed: 29.05.2024]. Chapter VI-VIII.
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Artificial Intelligence Office,? which may represent
a set percentage of the company’s global turnover,
which in some cases may be an exceptionally large
amount, increasing the Office’s Probability of suc-
cessful enforcement of decisions and the regula-
tion requirements in practice.”

Finally, it should be noted that the regula-
tion also aims to promote innovation. According
to the regulation, member states are obliged to
support independent businesses and start-ups,
as well as private individuals, in researching and
creating artificial intelligence in such an envi-
ronment that it can be presented to the general
public only after it is confirmed that the risks as-
sociated with it are minimized.*

The regulation enters into force gradually and
will be fully effective within 24 months after its
publication. However, there are special provisions
related to high-risk artificial intelligence, which will
enter into force within 36 months after publication.?

2. THE SET PURPOSE AND THE
FULFILLMENT THEREOF BY
THE TEXT OF THE REGULATION

In the preamble of the regulation, it is em-
phasized that its purpose thereof is to ensure the
protection of basic human rights and to limit as
much as possible their violation using artificial
intelligence.?® However, it is important to high-

22 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. Chapter X.

23 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. pp. 463-474.

24 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. Chapter V.

25 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. Article 85.

26 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-

light that the regulation deals only with some is-
sues related to artificial intelligence and cannot
be considered a normative act that regulates all
topics associated with the creation and use of ar-
tificial intelligence.”

Today, there is an active debate on the cre-
ation of artificial intelligence and the so-called
“training” thereof?® According to the current
standard practice, when programming artificial
intelligence, it is provided with a particularly
large amount of information to skim over, as a re-
sult of which artificial intelligence develops and
acquires new capabilities due to the processing
thereof.?® For example, an artificial intelligence,
the function of which is to create paintings,
learns by “reading” pictures drawn by humans,
as a result of which it can create a similar paint-
ing itself.>° Therefore, the artists whose works are
used by artificial intelligence created by various
companies believe that their copyrights are be-
ing infringed.* The situation is essentially iden-
tical in all other fields of art, in which artificial
intelligence is utilized.® This issue appears to be
one of the most important parts of the academic
and legal discussion about artificial intelligence
and its impact, although the regulation does not
even touch on it and leaves it beyond regulation.

:52021PC0206 [Last accessed: 29.05.2024]. Preamble.

27 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. pp. 463-474.

28 Gibney, E. What the EU’s tough Al law means for re-
search and ChatGPT. (2024) Nature, 626. pp. 938-939.

29 Luk, A. The Relationship Between Law and Technology:
Comparing Legal Responses to Creators’ Rights under
Copyright Law through Safe Harbor for Online Interme-
diaries and Generative Al Technology. (2023) Law, Inno-
vation and Technology Journal, 16(1). pp. 148-169.

30 Sganga, C. Is There Still a Policy Agenda for EU Copy-
right Law? (2023) International Review of Intellectual
Property and Competition Law, 54. pp. 1407-1417.

31 Gaffar, H. Albarashdi, S. Copyright Protection for
Al-Generated Works: Exploring Originality and Own-
ership in a Digital Landscape. (2024) Asian Journal of
International Law, 24. pp. 1-25.

32 Luk, A. The Relationship Between Law and Technology:
Comparing Legal Responses to Creators’ Rights under
Copyright Law through Safe Harbor for Online Interme-
diaries and Generative Al Technology. (2023) Law, Inno-
vation and Technology Journal, 16(1). pp. 148-169.
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Another topic that does not appear in the text
of the regulation is crimes committed using artifi-
cial intelligence. Artificial intelligence is being used
more and more frequently in the online spaces for
illegal purposes,® although the regulation does not
propose to regulate this issue either.

Hence, it can be said that, on the one hand,
the steps taken by adopting this regulation are
important, and that the European Union is the
first to create a legislative framework to regu-
late this extremely important area.* At the same
time, it should be emphasized that the issue is
not exhausted, and the regulation of artificial in-
telligence should be continued to create a nor-
mative system that ensures that the goal defined
in the preamble of the adopted regulation is tru-
ly and fully achieved.

3. POTENTIAL INFLUENCE
ON THE DEVELOPMENT OF
ARTIFICIAL INTELLIGENCE

As with almost all new arrangements, the
EU’s first submission of a draft regulation on the
introduction of harmonized rules on artificial
intelligence was met with a negative reaction
from members of the relevant industry.®> Opin-
ions were expressed that by regulating the field,
the European Union would only ensure that the
development of the said field would be limited
within its framework and that the global compet-
itors of the European Union would be given an
advantage.*®

33 Hakan, C. Criminal Liability of Artificial Intelligence
from the Perspective of Criminal Law: An Evaluation in
the Context of the General Theory of Crime and Fun-
damental Principles. (2024) International Journal of
Eurasia Social Sciences, 55(15). pp. 276-313.

34 Voss, W.G. Al Act: The European Union’s Proposed
Framework Regulation for Artificial Intelligence Gover-
nance. (2021) Journal of Internet Law, 25(4). pp. 8-17.

35 Laux, J. Wachter, S. Mittelstadt, B. Three Pathways
for Standardisation and Ethical Disclosure by Default
under the European Union Artificial Intelligence Act.
(2024) Computer Law & Security Review, 53. pp. 1-11.

36 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. pp. 463-474.

In connection with the above, it is necessary
to emphasize that the regulation, in fact, hap-
pensto be merely a general framework.¥” The vast
majority of the rules therein can be divided into
two categories: the outline, within the framework
of which a more detailed regulation needs to be
created later, and the general rules that peo-
ple working on artificial intelligence, within the
framework of the principle of good faith, should
already be following.*® In fact, there are only two
hard, concrete rules that would fundamentally
change the situation: creating a regulatory body
and prohibiting the development of artificial in-
telligence that poses an unacceptable risk.*

Due to the importance and complexity of ar-
tificial intelligence, it is virtually impossible to
regulate it without the existence of a specialized
body.*® Admittedly, bad regulation can often be
worse than no regulation at all,” but as things
stand, there is no reason to believe that the yet-
to-be-formed EU Artificial Intelligence Office will
do its job poorly. At the same time, considering
that a number of companies working in the field
of artificial intelligence have already had scan-
dals related to security and human rights,* it
can be said that the existence of the regulation
is necessary. As a result, it is not justified to say
that the establishment of the Artificial Intelli-
gence Office by the Regulation of the European
Union Parliament and the Council will in any way
have a negative impact on the given field.

As for artificial intelligence containing an
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37 Voss, W.G. Al Act: The European Union’s Proposed
Framework Regulation for Artificial Intelligence Gov-
ernance. (2021) Journal of Internet Law, 25(4). pp.
8-17.

38 Pirozzoli, A. The Human-centric Perspective in the
Regulation of Artificial Intelligence. (2024) Insight Eu-
ropean Papers, 9(1). pp. 105-116.

39 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. pp. 463-474.

40 Novelli, C. Casolari, F. Rotolo, A. Taddeo, M. Floridi, L.
Al Risk Assessment: A Scenario-Based, Proportional
Methodology for the Al Act. (2024) The Digital Society
Journal, 3(13). pp. 1-29.

41 Baronchelli, A. Shaping new norms for Al. (2024) Philo-
sophical Transactions of the Royal Society, 379. pp. 1-6.

42 Mitchell, A.D. Let, D. Tang, L. Al Regulation and the Pro-
tection of Source Code. (2023) International Journal of
Law and Information Technology, 31(4). pp. 183-301.
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unacceptable risk, as already mentioned above,
work on such tools (except for specialized parties
working in the field of defense and security) has
been prohibited for everyone. Critics of the regu-
lation point out that with this step, the European
Union lags behind, for example, the People’s Re-
public of China, in which human monitoring and
social classification is an important direction of
the development of artificial intelligence.”®

The preamble of the regulation explicitly
states that artificial intelligence containing unac-
ceptable risk is associated with actions that can-
not be entrusted to artificial intelligence.** All of
the areas identified as containing unacceptable
risks in the regulation are related to issues that
have a particularly large impact on people’s daily
lives.”® Therefore, interference therein, which is
often conducted via artificial intelligence,*® can
in no way be deemed acceptable.”” Therefore, the
decision taken by the European Union to ban the
creation of such artificial intelligence cannot be
considered an undesirable step.

As a result, it can be stated that the provi-
sions of the regulation will not have any signifi-
cant negative impact on the development of ar-
tificial intelligence. On the other hand, it can also
be said that creating a legal framework can have
a net positive effect on the mentioned field.

First of all, it is often desirable for businesses
to establish rules of conduct and clearly define
prohibited actions, as it eliminates ambiguity,
which is usually considered to be a hindering
factor to business.* In addition, provisions relat-

43 Mendez-Suarez, M. Virginia, S.M. De Prat, J.M. Do Cur-
rent Regulations Prevent Unethical Al Practices? (2023)
Journal of Competitiveness, 15(3). pp. 207-222.

44 Novelli, C. Casolari, F. Rotolo, A. Taddeo, M. Floridi, L.
Al Risk Assessment: A Scenario-Based, Proportional
Methodology for the Al Act. (2024) The Digital Society
Journal, 3(13). pp. 1-29.

45 Mendez-Suarez, M. Virginia, S.M. De Prat, J.M. Do Cur-
rent Regulations Prevent Unethical Al Practices? (2023)
Journal of Competitiveness, 15(3). pp. 207-222.

46 Mitchell, A.D. Let, D. Tang, L. Al Regulation and the Pro-
tection of Source Code. (2023) International Journal of
Law and Information Technology, 31(4). pp. 183-301.

47 Novelli, C. Casolari, F. Rotolo, A. Taddeo, M. Floridi, L.
Al Risk Assessment: A Scenario-Based, Proportional
Methodology for the Al Act. (2024) The Digital Society
Journal, 3(13). pp. 1-29.

48 Mendez-Suarez, M. Virginia, S.M. De Prat, J.M. Do Cur-
rent Regulations Prevent Unethical Al Practices? (2023)

ed to transparency will increase the number of
sources available to start-ups and average busi-
nesses, which will also have a positive impact on
the level of development of artificial intelligence
in the future.”

Considering all of the above, it can be said
that the criticism of the regulation from the point
of view that it will hinder the development of ar-
tificial intelligence in the European Union is with-
out foundation. On the contrary, its introduction
will reduce ambiguity and provide transparency,
which will positively impact the entire field both
within and outside the EU.

CONCLUSION

Adopting the draft “Regulation of the Euro-
pean Parliament and of the Council laying down
harmonized rules on artificial intelligence” is an
important step forward in regulating the field of
artificial intelligence. This is the first normative
act of comparable scale to regulate the research,
creation, and use of artificial intelligence by the
private sector. Adopting it creates a framework
within which artificial intelligence and the peo-
ple working on it can evolve. The regulation does
not prevent the persons working in the field from
effectively performing their activities; on the
contrary, it will positively affect them.

However, the mentioned regulation remains
only the first step. Based on this, it is necessary
to develop a more detailed set of rules that will
regulate all important areas related to the use
of artificial intelligence. The special bodies cre-
ated within the framework of the regulation are
obliged to ensure the correct application of the
rules in practice. Only in this case it will be pos-
sible to develop artificial intelligence in such a
way that the main goal specified in the preamble
of the regulation — the well-being of humankind
- is achieved.

Journal of Competitiveness, 15(3). pp. 207-222.

49 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. pp. 463-474.
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bodo®0rcnob comghm0, 03069 1og0bodz0cn0b bobgernmool
000000bob bobgemdboym nboggtbohgho, obootgdnemo
3960, 936000300 HboggEbohgho, bogotromggenm

Bo®o goMmoudodzomo

bodoG0rcnolb comghe0bho, boy 30996 HboggcLohgHo,
bogotmggenm

JoLOMAIO0N

2024 6ol 13 dom@L 93Mm3nb 3oMmydgbhds dnomm ,bgmmm-
36yM0 abhomgdhob dgbobnd 3oMAMBNdYOYma Bgbydalb dgdm-
®9060b dgbobgd Mygymoinab” 3Mmagdho, bmemm 08039 Banob 21
900LL 93MmM333d0MNL LOOFMBOE OIHZ0Ee dmbodbymo sgdho.
090939, 2024 6oL 03em0bOESD MYaxmMoEns 3939 domadn o
000mJdggob dbmamomdn 3oMm3zgm dmBabMmgngosl, MmImab
909060300 odMggamommb 3gmdm byghmmTn bgmdnbeb3zmadn
oMbYONMOE Yyzgms bobob bygemzbymn nbhgmagdo.

bgomzbymo 0bhgmagdho mobsdgmmzgg Lodysmmb gmo-gMmom
996033690MmmM3069L godmbB3930 MAGOS. BoLMSO y3e3d0MydyMON
Hh9g6mmmgngdo domaga bobBEMIGNM 3003MEJOY, MOE go3mgbob
obgblL yzgms 00H65LOL M3gMoMYdaby s 6900LTNgMO dEDNY-
Bob 3bmzMy0sdY. 99390, 9930 g0gmNy, MMA3 dMbgb bazgMmL
909b0BomMyMiE 9x399H0sbs® MYaxmMnMmgds, M3y, DJIM® sbnd-
Bym M93nmMoE003©Y, 3MOJH03IAE, 3Mabanmo LO3bMbBAEydMM
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AofmAm oM oMLYOMOL, MOE 3abbognmMmydom
BdMEnb dob 9603369mMOSL. 930MY0gMNY,
Mmm3 dmbgb dmEgdnmo MygnmeEnnb boggyd-
3m0ab0 8b6am0dN, Mamo dgbadmydgmo aymb

LadMTozmMME 30093 IBROM gRGJH0obo dm-
B9LM0ggd0bL d9d7ydagndo.

LYI3396dM LOOY3IBN: bygemmzbyMmo
06hgmagdn, Al, 93Mmzo3d0Mmab bodoMmmomo,

M93IWMIE09, 3bon MIFYWMIE0S

ddbu3al™0

2024 Banab 13 domBHL 93Mm30b JoMmmodg-
bhds bdomo PIMIZ™MaLMON;Y  O3IHZNEY
,090m3byMa abhgmgdhnb dgbobgd 3oMIm-
60%90m0 69b900L FgdmmgdnL dgbobgd Mg-
3gmonab” 3Mmggddon, bmenm 0ds39 Benab 21
900LL 93MmM3o3dnMab LodFMA gMmmbdo® -
39(3n3e ombndbymo odhon'. d99ao®, 2024

6ol 03moboeb MggameEne 3935 domodo
o v0dMJdggdb dbmxymomdn 3oM3zgm dm-

BaLM0gqdsL, MMAMab dndob0Eos OMIH3Y-
mommb  3gmdm bygdbhmmMdn bgmdobobzm-
90 oMLYOdNMOE Yy3zgms bLobab bymmzgbymo
0b®hamadho*

bgemmzbymo abpgmgdho mobodgmm-
39 LodysmMmbL gMmm-gmom yo60d369mm3569L
3o0mb3930 MAZOL3. TobMob o303d0M907-
oo Hggdbmanmgngdn domeman bobbMoxgno 30-
000MEY0s4, M3 go3mabob obabb Mmamma

1 Gornet, M. Maxwell, W. The European approach to
regulating Al through technical standards. (2024) The
HAL Open Science Journal, 24. 33. 1-25.

2 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]

3 Voss, W.G. Al Act: The European Union's Proposed
Framework Regulation for Artificial Intelligence Gov-
ernance. (2021) Journal of Internet Law, 25(4). 83-
8-17.

4 Alon-Barkat, S. Busuioc, M. Human—AI Interactions in
Public Sector Decision Making: ,,Automation Bias“ and
,Selective Adherence” to Algorithmic Advice. (2023)
Journal of Public Administration Research and Theory,
33(1). 83- 153-169.

000gdd0b yzgmo nbybhmnsdg®, nbg bLodye-
oM 3030360L Fbmazmgdsdg3 308 9909390,
9930 g09mny, MM dmbogb bggMmmb dogbo-
99mMyMo 9BIJHN36dL MYZIMMY0s, MY,
990mm smbndbym M9gznmoEnsdmy, 3Moghn-
39mMo, sMabonmn LY3ebmMbAgdMm AsMmAm
oM 3MLYOMOEY, M3 3obLogymMydnm BMENL
0L 860d369mMmMOSL.

M9a3ymonob 3Mmagho 30M39mMo© g3Mm-
3o3dnmab 3mdnbood 2021 BEmob 21 s3Mob
BoMoanby’. 390939, d90amMadn 3 Banab gob-
0030mmM0O0d0, JoLMOL o303d0Mxd0M BMOZOMO
bbgoabbgs Lobab AMLLBMYdS ZodmMmomy3,
MmmagmmE 3mdah0ymo, nbg bggodonmn dgasby-
090008, Y039, 07bgL30 3MMMaMnBYdOYMO
M9093000LY, obo IMEgds Menzomymo dnbo-
oMbmMOMN30 33 gdg00b goMmndg dmbo®.

Bgadmo ImE9dPmob gomzsmobbnbgdnm,
dgndmgos nmgd30b, MmMA doybgoozo@ MIY3zy-
®y300b bosbaaby, bgmdobebzmdns Fsbmsb
©039300M90m0  v390930yM0 33193900,
MmImgdoEg Ommm bodo Bl gobdsgzmmodsdo
3o6bmMEngme. 3mb0dbymn 653MMAg00LY
s 30M39MmMan 33mMa30L godmygbndnm, Bo-
600y0oMmg 65dMMANL 3060y, goxzsLML do-
M909mM0 MYZYME0d s BaMIMoandmb dnbo
H99Lbhobs o 3Mm@abEnyMa 39wy3900L 3Mo-
Hh033mn sb6semndo.

0990 baogoMma, 6ado 30Modd30mM0

5 Hacker, P. A Legal Framework for Al Training Data —
from First Principles to the Artificial Intelligence Act.
(2021) Law, Innovation and Technology Journal, 13(2).
33-257-301.

6 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. 33.- 463-474.

7 Voss, W.G. Al Act: The European Union's Proposed
Framework Regulation for Artificial Intelligence Gov-
ernance. (2021) Journal of Internet Law, 25(4). 83-
8-17.

8 Laux, J. Wachter, S. Mittelstadt, B. Three Pathways
for Standardisation and Ethical Disclosure by Default
under the European Union Artificial Intelligence Act.
(2024) Computer Law & Security Review, 53. 3. 1-11.

9 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]
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1. 03aJdaB00L dOMOOIVE0
©3J63MJdJs0

030L gomzamnbBnbgdom, MMI 9zMmzo-
3dnmMob M9anmoEng, xodhmomn3s®, sbomo
bagmmb damBgbMnggdnb 3dnMzgm FEIEM-
0oL 6oMIMOE9bL, 0690Mn3z0s, Bobdn dg3M0
sbmgoyMmo ©gogmades mogdmymoma™, b
60060530, MM3 Myggmagnob HgdbHb Eoge-
3dnMgd0m sMbydMOL d93M0 3nmbznb 60dsbo,
MmImydd9E3 EobLadymMgoymn 35bybab goEgads,
59M59Mmo0m, 3MagdHngnb sMaMbYOMANL goo-
30mnbB0bgd0m, oM oMnb dgbodamgdgmon™.

30M3gm Mngdon, ombobndbogns, MmI MHay-
m3n0b @oxgsmM3zab bygmm dmozo3b bgmmm-
363M0 ab®omaddhob godmygbgdob Mmamm
39Mmdm, abg bLozomm LoghmmAn 06500 ELO
3o0mInboMmg™. s3030MMYM©, bmmMBsdhnym
3J®H0n ©sd3903mns Mod9bndg godmbozmo-
Lo, MMIMddnE dgnb LodbgEMmM o M3-
330L bygMmyddo bgemmzbyMmo nbHamgdbhom
LoMggdmMmMody, obg3g, Bobo godmygbgds 99-
L3MYBOYMO® 33g30m0 o LOdgEbngMm
009690000,

Mo3 d99bg00 Myazxmoei3nnb dnbosMmL, o go-
dmyqbgdymos 9.6. ,mM0L39009 ORYdbyO M0
dogmds, MmAMmab gomMmgmgddng, MoE MM
dghns Mabzn, MMIgmoE godmdnbamgmab by-
omm3bymo nbhgmadhnweb, doo yumm 09303-
Mo 69Lgdn 3MEIMEYdS BobBY™. MggnmaEnab

10 Hacker, P. A Legal Framework for Al Training Data —
from First Principles to the Artificial Intelligence Act.
(2021) Law, Innovation and Technology Journal, 13(2).
33- 257-301.

11 Laux, J. Wachter, S. Mittelstadt, B. Three Pathways
for Standardisation and Ethical Disclosure by Default
under the European Union Artificial Intelligence Act.
(2024) Computer Law & Security Review, 53. 3. 1-11.

12 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. dybo
2.1.

13 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. dybeo
2.2, 395009l 3nbj@on 16.

14 European Union Law Electronic Journal (Eur-Lex). On-
line Database. Available online at: https://eur-lex.euro-
pa.eu/legal-content/EN/HIS/?uri=celex:52021PC0206

dobg3om, bganmzbymo nbhgmaddo, 3obasb
3odmdnbomg Mobznb dnbg3nm, anym LoD
3oh93mM0o:

domgogma Mabzn - obgmo LobEHYAgdN,
Mmamgdnyg 3ogmomamodabomznb bogMmmbyo
0M0gdadgos. dsm dmMmab, MHgymoEnsdn dmysze-
bomo dogomnmgdab dobgeznm, dgab 3ma-
Bodhymo Jggznmo dsbodymsizns  (Mmgmms
bMyo Imbobmmgmodab, obg dobo MMAgEndg
dmBysmon 6sBomab), bmgosmymo IJgqg3s-
b90s (bsambab 33(h93MMNYOsE oYMy o6/
©o Jgmoms bobhgdom dgx30bgds domn J3a-
300, bmgnomyma LAHHYLOL o6 30Mm3bymo
d5bobnamMydmMydab dnbgznm), sbg3g, dom-
d9hMoym 0gbhnxznznMmydodg o oEodn-
0bmo  sgnmdadsmgmdal  gobLodmzMady
mM0gbhoMmgdymn bganmzbymo abpgmgddo.
90909090 Mob3ob 39933MIMN y3gms by-
om3bymo nbhgmgddnb dggabs o6 godmygbg-
00 93Mmg3azdnmob dogm hHgMmohmMmnody bfY-
@y 03Mdomgos™.

domagma Mabgo - Mygxmaoznab Hgdbhom,
y3gmes bgmm3zbymo 0bdgmggddhn, MmIgmos
JoMmymanm gozmgbsb sbgbb vsdnabms do-
M0Mo® JRMYO90Dg o6 Fomb JbogMmmbmgdo-
29, 3gobobomgds domamon Mobznb d93339Mc.
sbgoms dmMmab dgob yzgms bobaob bgenm-
369M0 0bhamaddhn, Mm3gmoy 3sdmnygby-
00 0bg bEygMmgddn, MMEMMOESS 9303309,
LodgEOENbm  s3sModyme, d3hMIMONEMYdN,
0 hg00, bomsdodmyodn, nbxzmabiHMmydhymab
m39M0M70s, gobommygds, IMMAs o sbogdg-
Oymmo domm3zs, 3MIbomyman bgMm3znbgda, bo-
3MmoEnm 3gdhngmos, 303MaEnd s 0MNENY-
o0 Eobdamgds. yzgms bobab domomo Mabinb
d90339m0 bgmzgbymo abhgmagdo, LoOLD
030 bgamdnbob3zmdn gobEgds dmbobgngm-
00LomM30L, Y6 d9x35LEAL Tgbodsdnbo mM-
3obmbL d0ngM o, 090amMa8, ©99390®YdMMbL
39Momoym dgdmBagosb™.

[Last accessed: 29.05.2024]. 3My58d1nmol 316d@0
14.

15 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. 3oMa 1.

16 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
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dgnMmg Mabzo - yzgmo ob bygmmzbymo
nbHamagbon, MmIgmoE oM b3gds B9IMm
dm3gdgmm mMm 3ohoggmmonodn, gobaobomgds
agofmg Mob3ob J93339mo. sbgmms dm-
Mob oMmob, dogomnmo®, 0d93969M0Mydg-
o bgmmzbymo 0bhgamgddo (8s3smoms,
ChatGPT)". 8gnfg Mabzob 398339 bgmmsa-
69M 0bbhowmadhb ododadomo dmbgbmogg-
00 o Pb6gLbgds, ndzs dobBY 3MEIMEYI-
00 3v0930M30mmdobmMob o303d0M90OMO
dmmbmgzbgon’e,

Moayma3nab dobg3nm, MmEgbsg Mo-
009 Lobob 3MMYJHo 0Jdbgds bgemmzgbyMmo
06homadhob 3edmygbgonm, bszsmyoy-
oMy, MmM3 0g0 v839M3® 0ymb 0ybHnx0En-
Moo, MmagmmE bgemmzgbymo nbdhamgddhob
dogf 3d9986omon. 830bmob, dBoMIMygOgEO
39MEYOYMNY, YOMYb3gmymb, MMI bywmm-
369M0 0bhgmaghob gedmygbgonm dgydmy-
09m0o aymb y306mbm 3MmEyddHob d99ab6s™.
obg3g ombobndbogns, MMA MYgzxMOENNm

890mmgoymns  bgmmzbyMmo 0bhymadhob
09001003909m™m0 y3gmy 3oMmabomzab bLo3o-

mEoogmm g3gzob 6gbgdn, MmIgmms do-
90600 300093 gxMM ZodaMmomb ybogmombm-
900L Embg?.

30093 9Mon 3600369mm3sbn bognmbao,
Mmdgambog M9agamogns o65bM0ggdL, sMab
bgom3byma  0bbHagmgdhob Lognmbydmob
o39300M90000 TqLododnbo mMmIsbmydab
09906o. 3mdobonb gofMmgmgddn dgngddbg-

00 bgammzbyMmo nbdHgmadbhob maobo, sby39
00LMob 3MbyOYMN dmMyY3nEydgmn 99b39-

lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. 3sto llI.

17 Pirozzoli, A. The Human-centric Perspective in the
Regulation of Artificial Intelligence. (2024) Insight Eu-
ropean Papers, 9(1). 33- 105-116.

18 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. 33.- 463-474.

19 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. 3oMa IV.

20 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. 3sto IX.

MbHgoob bLodgEbogmm 306gma. EsdoHgdnm,
L9339, 990486900 6g3M0 LobgWdbogymydnb
6oMIMAoa9bmgdnm Ahodmyosmndgdymaon byg-
om3bymo abhgmgddob bLoddm, MMIgMmSH
9o 007303900 ©@anb@HgMgbgdym 3nMmo
gmmydn, MMIgmoE LodgML 3gMoMEYMOE
6oMyagbL Mg3mdgboaingoL?.

nd 090mbggzedn, o030 bgommzbymo
nbHgmadhob 0d6oMIMgdgmo  osM®393L
M933maEnnb d0gM oagbom BgLaoL, Tob
©09300M70s FoMNDy, MMIMOL MEIBMOSLE
3madnboob bgemmzbymo 0bdHamgddob mxzobo
3o6LodM3MO3L? o MmAgmolg dgndmyody,
6oMIMoagbab 3ma3oboob gommosmyMmo
0Myb3nb owagbnm 3MmEgbhL, MmIgmag,
dmg d90mb3zg30d0, dgbodmme, gobbogym-
M0 OO MEgbmodaob aymb, M@ go-
dMob maobob gosbyzghomagdgdobs ©o
M9gymo3nnb  dmmbmgbgdob 3Mogddnzado
dLMYWMYOAL SMOdMNMOSLZ,

LodMmMMME, 6o smnb0dbmL, Mm3 M9-
333Ny, vLY39, 80BBs® NLObogh nbmgoin-
0b bgmdgbymodobog. M9gymognab dnby-
300, 693M0 LobgMABoxmMyd0 3oMEYOYmMbo
0M0ob, bgamo 999bymb ©odMY300909M™ O
©396yYygd 3gmdm 30MgodL, godmnzzmomb s
0990606 bganmzbymo nbdHgmadho abgom go-
Mgdmdn, MM3 dmbab dobo Gamom bLsdM-
3o0m900bom3nb BoMmeaggbs dbmeme dob
0900093, M3 ©osLbHYMEYds LMD EV3e-
300Mg0mn M0L3gdnb 806037350 OY3o-
B6ob gogmo®.

M93ymoEne domodn d9ab ghodmdmon-
300 ©@o LMYMoE dowmodn 096900 Bdobo go-

21 European Union Law Electronic Journal (Eur-Lex). Online
Database. Available online at: https://eur-lex.europa.eu/
legal-content/EN/HIS/?uri=celex:52021PC0206 [Last ac-
cessed: 29.05.2024]. 3sfa VI-VIII.

22 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. 300 X.

23 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. 33.- 463-474.

24 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. 3sfo V.
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0mJd39Yy6900©06 24 30L 30030, I3 go-
dmbogmobo g393mnbgd0 domamn Mabznb
898339 bygmm3zbyMm 06HIMIJHM06 ©393-
domgdymon bL3gEnemMyMo OYM90gd0n, MMA-
9003 domodn godmg39ybgdneb 36 m30b
300000 d939%.

2. ©@ababIM™0 30®BABO @y
3JdaJ™aB00Lb 0JJLAOOL 3aLbOA6
ddbuoadlbMaoo

M93maE3n0b 3Mge00madn bodgobadymany,
Mmd dobn T0B60Y, 0BMHOML vEd0obab do-
MmN JRMY0500b 33909 o dogbodoy-
Mo d99mymL domn dgmabgzs bymmgbymo
0b6hgmadhob gedmygbgdnm?. s8sbmob, 3603-
3690mm30600 030L godmazgms, MMT Mxgznmo-
30o gbgdo bygmmzbym 0bhHgmgdhnobd ©oge-
3dnMmgdym dbmmmeo dmangmo Loagnmblb o
396 Ranmzmgds bmmAshoym oo, Mmag-

o3 o69bM0ggoL bygmmzbyma abhgmgdhob
d99060Ls o godmygbgodobmab sbmznmydym

y3gmo 0090007
©0gb sgdoymn dbzxgmmods dndnbomMmgmadb

bgemm3zbyMmo nbhgmaggdob dgdabobo o 9.6.
,03MMbsLM6" o303d0Mgdnm?. @b sMmbY-
oymo bhobompyman 3MagdHnznm, bgenm3zby-
Mo 0bhgmadhob 3MmamednMmgdnbob bgds
dobmgob gobLogymMydnm oo MEgbmdab
0bgmmadsznob 906mEgds, MMAMab Zowedy-
85390600 890935053 bgemm3zbymn nbHamadho
3000M©J05 o sbom dgbodmygdamdgob ndg-
60%. dogomoma, bgmmzbymo abdagmgdho,

25 European Union Law Electronic Journal (Eur-Lex).
Online Database. Available online at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=celex-
:52021PC0206 [Last accessed: 29.05.2024]. dybeo
85.

26 European Union Law Electronic Journal (Eur-Lex). On-
line Database. Available online at: https://eur-lex.euro-
pa.eu/legal-content/EN/HIS/?uri=celex:52021PC0206
[Last accessed: 29.05.2024]. 3Mys8d7mo.

27 Tataru, S.R. Cretu, A.C. Decoding the EU Artificial In-
telligence Act: An Analysis of Key Concepts and Provi-
sions. (2024) Journal of Public Administration Finance
and Law, 31. 33- 463-474.

28 Gibney, E. What the EU’s tough Al law means for re-
search and ChatGPT. (2024) Nature, 626. 33. 938-939.

29 Luk, A. The Relationship Between Law and Technol-

Mmdmab xgnbdnog xkgmMbyMmyma bodMmmag-
00L d99gaboy, LBIZMMOL dEVBNdbmy BdngMm
@oboyman Bobohgdab godmygbgdnom ©o dg-
00093 999dmony, domon 3Lae3bn bobon mo-
30003 0990600, 09gob godmadnbamyg, ab
abo®3zmadn, MMAgmms 6sdMmIg00E3 bb3swo-
bbgo 3ma335600L dngM d94dbagn bganm3zbyMo
0bhgmaghob dogMm godmaygbgods, dnnhby3qb,
Mmd domo bLoozdhmMm JRMIdgdn nMEM393s°.
bohysEns sMbydnma® nEIbHYMNs byenmzbg-
00b yzgmo bbzs bggmmdos, MmAmMyddog bg-
mmzbymo 0bhgmgdhn ,0m@3069mOL 2, dm-
39930 bognmbo bgemzbyMo nbHhgmgddobs
©o d0bn gogmgbob dgbobgd s30gdnyMo o
bodommmgdMmngn Abzgmmonb gmm-gMo Ho-
003M9L bobomo 3393mnbgds, M7ydEs MIYgy-
mo3nd 9oL oM@ 3n gbgds o dmMBgbMnggdab
d0mdo Hhmzgob.

30093 900 M93s, MMIJM0E MYzYMs30-
ob h9qdbhdn of gzbzwgds, sMab bymmgzgbymo
0bhgmadhob godmygbgdonm howgbomn ©o-
bodogmoa. 0bhgmbg®-bozmMEgdn Ly yGmM
o yJ93Mm bdoMo bogds bygommgbymo nbgg-
mgdhHob godmynbgds 3396mbm B80dbgonm*,
03039 MyagamoEns oME dmEgdgm bLognmbdy
3/ 33000300MmdL AMBgLMZgdLDL.

0909390, dg0dmgds ndsdg boydomoa, MmJ,
gmoo dbMmng, 3603369mmz0600 ob Bod0EH00,

ogy: Comparing Legal Responses to Creators’ Rights
under Copyright Law through Safe Harbor for Online
Intermediaries and Generative Al Technology. (2023)
Law, Innovation and Technology Journal, 16(1). a3.
148-169.

30 Sganga, C. Is There Still a Policy Agenda for EU Copy-
right Law? (2023) International Review of Intellectual
Property and Competition Law, 54. 33. 1407-1417.

31 Gaffar, H. Albarashdi, S. Copyright Protection for
Al-Generated Works: Exploring Originality and Own-
ership in a Digital Landscape. (2024) Asian Journal of
International Law, 24. 33. 1-25.

32 Luk, A. The Relationship Between Law and Technol-
ogy: Comparing Legal Responses to Creators’ Rights
under Copyright Law through Safe Harbor for Online
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ABSTRACT

From 2013 until the present, the dispute on the separation of competen-
cies between the leaders of the state government has been ongoing in polit-
ical life, as well as on an international scale in the field of foreign relations.
The field of foreign relations is of national importance and is directly related
to the state’s image and foreign policy. The conclusion of the international
treaties, as well as the appointment of the ambassadors and representation
of the state, has become the subject of dispute at various times. State rep-
resentation by the President in foreign relations has led to a Constitutional
Reference submitted by the Parliament of Georgia to the Constitutional Court
of Georgia, alleging a violation of the Constitution by the President for the
first time in the country’s history. As a result, according to the conclusion
of the Constitutional Court of Georgia dated October 16, 2023, President Ms.
Zurabishvili violated the Constitution of Georgia by exercising representation
powers without the consent of the Government.

Based on the above, this thesis will analyze the meaning of the represen-
tation power in foreign relations, the President’s constitutional status, and
the President’s role in foreign relations, acting as the so-called “neutral ar-
bitrator”. This thesis will include a discussion on the roles of the Parliament
and the Constitutional Court of Georgia in the political-legal process of Pres-
idential impeachment proceedings. It will also examine the conclusions and
decisions of Constitutional Courts in various states regarding alleged consti-
tutional violations by Presidents and disputes over competence.

KEYWORDS: Field of foreign relations, the President, the Parliament,
Violation of the Constitution, Impeachment
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INTRODUCTION

Pursuant to the Conclusion of the Constitution-
al Court of Georgia dated October 16, 2023, Presi-
dent Zurabishvili violated the Constitution of Geor-
gia! The Court found that on August 31, September
1, and September 6, 2023, during her internation-
al working visits abroad, the President of Georgia
exercised her representation power in the field of
foreign relations without obtaining the consent of
the Government of Georgia. This action represent-
ed a violation of Article 52(1)(a) of the Constitution
of Georgia, thereby resulting in a violation of Article
48 of the Constitution of Georgia.?

The role of the President of Georgia in the sys-
tem of separation of powers shall be discussed
based on the systemic analysis of the President’s
powers. The role of the head of state, embodied
by the President, is characteristic of all models of
republican governance. The powers of the head
of state vary among presidential, parliamentary,
and semi-presidential governance models. How-
ever, the essence of these different governance
models and the separation of powers does not
imply leaving any institutions without functions.
As a constitutional institution, the President
holds the status of head of state. Therefore, rep-
resenting the President solely as the “State No-
tary™ does not correspond to the essence of the
parliamentary governance model.

In relation to the alleged breach of the Con-
stitution by the President of Albania, the Ven-
ice. Commission argued that in parliamentary
regimes, public authority is granted the highest
status not because it represents the strongest
“authority” but because the objectives it must
achieve are considered of greater importance
compared to party politics.* On the other hand, to

1 The Conclusion of the Constitutoinal Court of Georgia
N N3/1/1797, dated October 16, 2023 on the Viola-
tion of the Constitution of Georgia by the President
of Georgia <https://www.constcourt.ge/ka/judi-
cial-acts?legal=15923> [18.05.2024].

2 Ibid.

3 Gvazava G., (2016). Across the Constitution — Presi-
dent of the Republic, in the compilation: Chronicles of
the Georgian Constitutionalism, pp. 350-355.

4 Opinion on the Score of the Power of the President
to set the Dates of Elections Adopted by the Ven-

achieve these specific objectives, Constitutions
grant the President specific powers, whether for-
mal or essential. When executing these powers,
the President should not only act impartially but
also be perceived as doing so.°

The President should benefit from institu-
tional independence in the parliamentary gover-
nance model, where power strongly depends on
the executive and legislative pillars. This allows
her/him to exercise the functions of a neutral ar-
bitrator as the head of state, simultaneously safe-
guarding state unity and national independence.
The President is fully distanced from exercising
foreign politics, whereas the Government is the
sole institution for exclusively exercising foreign
politics, and the Government may grant the Pres-
ident the power to exercise foreign politics. The
President is a fully apolitical figure, and her ac-
tivities are not shaped by the political interests
of specific political groups, whether the ruling
party or opposition powers. This stands in con-
trast to the executive authority, which is formed
by the political party that has won the parlia-
mentary elections in the parliamentary gover-
nance model. The President is a wholly apolitical
figure, and her/his actions are not influenced by
the political interests of any particular group, be
it the ruling party or opposition factions. This
starkly contrasts the executive authority, which
is comprised of the political party that emerges
victorious in parliamentary elections within the
parliamentary governance model.

1. REPRESENTATION
POWERS OF THE PRESIDENT
OF GEORGIA

Georgian legislation does not define the
meaning of representation in foreign relations.
The Constitution is a dynamic document, with
every reform corresponding to the existing polit-

ice Commission at its 120" Plenary Session (Ven-
ice, 11-12 October, 2019) <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [Last accessed: 18.05.2024].

5 Ibid.
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ical-legal reality. Given its “dynamic nature”, it is
challenging to comprehensively define the mean-
ing of representation and its potential scenarios,
as various actions may fall under this function
over time. For instance, with the advancement
of communication technology and political
leaders’ use of social platforms to express their
opinions, representation methods have evolved.
Thus, when exercising representation, the head
of state employs traditional means like phone
calls, personal representation, or meetings and
utilizes any form of virtual or written expression
where the President is depicted as the head of
state both domestically and internationally.

It has been subject to interpretation whether
any activity of the President is related to foreign
affairs. The systematic interpretation of the Consti-
tution of Georgia and the correct interpretation of
the state’s existing governance model address this
question. Not all powers of the President that imply
the involvement of the President in the foreign af-
fairs field require the Government’s consent - only
those powers shall be subject to the Government’s
consent related to the exercise of foreign policy.
Therefore, the following powers shall be separated
from one another: the powers that directly imply
the foreign policy and those that do not relate to
the foreign policy but correspond to the foreign
policy implemented by the Government.

The representation power of the President is
inherent for the head of state, therefore, the Pres-
ident exercises such power internally within the
state, as well as abroad - the President is a state
representative in the field of foreign affairs, as well
as internally in the “internal field”. The President’s
representation of the state may or may not be di-
rectly related to exercising the parliamentary gov-
ernance model. It is evident that in countries with
parliamentary governance models, the Govern-
ment carries out foreign policy. Without an agree-
ment with the Government, the exercise of foreign
policy will violate the Constitution. The President’s
working visits abroad took place in those countries
where such visits serve the purpose of European
integration envisaged by the Constitution. To de-
termine whether the President has violated the
Constitution, it was crucial to clearly define the

contextual component, as the President’s repre-
sentation cannot automatically be interpreted as
the implementation of foreign policy.

No Constitution of a European country indi-
cates that the President’s representation requires
the consent of the Government. The agreement
or consent mechanism is automatically implied
when exercising foreign policy, as the model of
parliamentary governance does not support the
existence of so-called “bicephalic” foreign af-
fairs. If the parliamentary governance model is
present in a country, it implies that the conclu-
sion of an international treaty or the conduct
of any negotiation cannot be achieved without
the involvement of the Government. This is be-
cause it arises from the exercise of foreign poli-
cy, which cannot be carried out independently by
the President, who is tasked with the function of
a neutral arbitrator. Hereby, it is evident that the
President, holding the function of a neutral arbi-
trator, is provided with the symbolic authority to
meet the head of state, conduct communication
with such persons in any form, express her opin-
ions or make statements, meet those persons on
the territory of Georgia as well as abroad within
the scope of her apolitical and neutral mandate.

The meaning of representation and wheth-
er certain international visits abroad constitut-
ed the exercise of foreign policy, along with the
main topics and outcomes of such meetings and
their contents, should have been the subject of
the Court’s discussion. Pursuant to the dissenting
opinion presented by the Justices of the Constitu-
tional Court, in particular, Justice Irine Imerlish-
vili, Justice Giorgi Kverenchkhiladze and Justice
Teimuraz Tughushi, in relation to the Conclusion
of the Plenum of the Counstitutional Court of
Georgia dated 16 October 2023, along with the
existence of formal consent of the Government
of Georgia, the Constitutional Court was required
to determine the contextual nature of the work-
ing visit, particularly, whether the President had
overridden the scope of her powers through such
visit and/or whether she had breached the ex-
clusive power of the Government in relation to
the execution of the foreign policy.

6 Dissenting Opinion of the Constituttional Court Jus-
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The above issue is of crucial importance, as it
is possible, for instance, that the President had
carried out her working visits with the consent
of the Government, although the content of such
meetings could have been non-compliant with
the direction of foreign policy chosen by the
Government. In a scenario where formal consent
had been obtained, even though the context of
the meeting was not compliant with the Govern-
ment’s position, the President would have violat-
ed the Constitution. The Constitution of Georgia
not only formally determines the requirement of
the consent of the Government of Georgia for the
President’s exercise of her representation powers
related to foreign affairs. Not only is the working
visit subject to the Government’s approval but
also, when exercising representation powers, the
position expressed by the President is of crucial
importance since representation does not only
imply meetings with foreign leaders and leaving
the country. If the same logic is applied, it is con-
ceivable that the President could have exercised
her representation powers while in Georgia. This
exercise of authority could have been directly
connected to executing foreign policy duties. In
such a scenario, regardless of whether the Gov-
ernment had given its consent, the President’s
actions might have led to the articulation of a
stance that diverged from the official position
held by the Government.

The “unauthorized” formal working visit of
the President may not be related to the exercise
of the foreign policy. Working visit abroad is a
form of representation, but it does not consti-
tute the only form thereof. The so-called “unau-
thorized working visits” were conducted by the
President in the previous years as well - those
visits were discussed during the President’s an-
nual hearing at the Parliament,” which was fol-

tices Irine Imerlishvili, Giorgi Kverenchkhiladze and
Teimuraz Tughushi on the the Conclusion of the Con-
stitutoinal Court of Georgia N N3/1/1797, dated Oc-
tober 16, 2023 on the Violation of the Constitution of
Georgia by the President of Georgia (11-22).

7 See the Statement made by the President <https://
www.facebook.com/watch/live/?ref=watch_per-
malink&v=273088481655263> [Last accessed:
18.05.2024].

lowed by the statement of the ruling team.® The
President stated that on 26 February 2022 she
was refused by the Government to conduct inter-
national working visits in Paris, Warsaw, Brussels
and Berlin, thus, she cancelled all of the official
formats and “transformed” working visits into
the private meetings, whereas such restrictions
were inflicting damages to the state.’ The Gov-
ernment’s refusal addressed to the President’s
visits, was not substantiated.

The dissenting opinion states that “foreign
affairs constitute a complex discipline that in-
tends ensuring various different interests of the
state, which entails matters related to the state
security, economic development and well-being,
protection of the human rights and freedoms and
etc”’® Further, “the purpose of the foreign policy
and the impact thereof on the state’s foreign po-
sitioning is of essential importance, whereas the
place of the exercise of the foreign policy lacks
such importance”"

Pursuant to the opinion of the representa-
tives of the Parliament, Article 52(1)(“a”) of the
Constitution entails all forms of representative
powers and does not leave out any scenario
wherein the President can exercise such author-
ity without the consent of the Government, the
existence of the consent is mandatory, and the
Constitution of Georgia entails no exceptions
in this regard.”? The representatives of the Par-
liament argued that the defective practice that
exists in the mandatory nature of the Govern-

8 See the statement made by the Political Council of
the “Georgian Dream — Democratic Georgia” <https://
cutt.ly/vwhOP3DU> [Last accessed: 18.05.2024].

9 See the Statement made by the President <https://
www.facebook.com/watch/live/?ref=watch_per-
malink&v=273088481655263> [Last accessed:
18.05.2024].

10 Dissenting Opinion of the Constituttional Court Jus-
tices Irine Imerlishvili, Giorgi Kverenchkhiladze and
Teimuraz Tughushi on the the Conclusion of the Con-
stitutoinal Court of Georgia N N3/1/1797, dated Oc-
tober 16, 2023 on the Violation of the Constitution of
Georgia by the President of Georgia (l11-23).

11 Ibid (11-24).

12 The Conclusion of the Constitutoinal Court of Georgia
N N3/1/1797, dated October 16, 2023 on the Viola-
tion of the Constitution of Georgia by the President of
Georgia (11-17).
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ment’s consent in relation to the exercise of the
representation powers internally within the state
is problematic, the practice of requesting and
granting consent is not established and requires
to be corrected.” Does the latter mean that the
representation is divided into internal and for-
eign representations? Would such an approach
be acceptable? We believe that it would not be
acceptable. The representation lacks a definition
on the legislative level, and the requirements
for representing the state internally are unclear,
necessitating further clarification. It is evident
that throughout the years, the President did not
require any approval from the Government, and
such approvals were obtained only for interna-
tional working visits.

The Conclusion of the Plenum states that
representation by the President entails acting on
behalf of the people in any form and before the
subjects of international law, various countries,
international organizations, their representa-
tives, as well as “any other case, the applicabil-
ity of which to the requirements of Article 52(1)
(a) shall be resolved on a case-by-case basis”*
Therefore, the Conclusion of the Plenum does
not entail exhaustive list in terms of defining the
representation in the field of foreign affairs and
highlights that the exercise of the representa-
tion authority by the President shall be resolved
on a case by case basis. Due to the fact that the
legislation does not define what is meant under
the representation within the scope of the Con-
stitution, the sole body that is entitled to define
this matter is the Constitutional Court itself. For
example, would the refusal of the President of
Georgia to engage in phone communication with
the President of a foreign state be considered as
intended to protect the Constitution [without the
respective consent of the Government]? Further-
more, in terms of expressed politics, would the
following two scenarios be assessed identically:
communication with the President of a European
state initiated by the respective President of such
European country and phone communication be-
tween the President of Georgia and the leader

13 Ibid.
14 Ibid (I11-46).

of the occupying country initiated by the leader
of the occupying country? How would these two
scenarios be assessed without consent from the
Government of Georgia? In what format should
the President apply for the Government’s con-
sent regarding any statement that may be made
pertaining to events taking place in the world?
For example, it can be theoretically discussed
that the President was also in breach of the Con-
stitution when meeting leaders of various coun-
tries on the territory of Georgia, participating in
phone communication, or disclosing information
on social media channels, all of which represent
forms of the President’s representation provided
that the President had not obtained the respec-
tive approval of the Government of Georgia.

2. STANDARD OF THE
POWERS OF THE PRESIDENT
IN GEORGIA IN THE FIELD

OF FOREIGN AFFAIRS

Are the President’s authorities in the field
of foreign affairs limited to Article 52(“a”) of the
Constitution of Georgia? The answer is no, since
apart from the authorities listed in this Article,
other necessities may require the President’s
involvement in foreign affairs that do not nec-
essarily entail carrying out foreign policy. In the
dissenting opinion, the justices discuss matters
pertaining to foreign affairs but do not solely
involve the execution of foreign policy. In par-
ticular, “Article 52 of the Constitution of Georgia
sets forth certain exclusive authorities of the
President of Georgia, the exercise of which may,
among other things, require the President of
Georgia’s participation in the foreign affairs field.
For example, when exercising these exclusive
authorities, the President of Georgia may need
to hear and analyze the opinions of various in-
ternational organizations and communicate with
different international actors in various forms,
which undoubtedly requires no consent from the
Government”®

15 Dissenting Opinion of the Constituttional Court Jus-
tices Irine Imerlishvili, Giorgi Kverenchkhiladze and
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The title of Article 52 of the Constitution of
Georgia reads as follows: “Powers of the Presi-
dent of Georgia”; therefore, the purpose of this
Article is to determine the scope of the Presi-
dent’s powers, albeit not exhaustively. Pursuant
to subsection “I” of the first part of the said Arti-
cle, the President of Georgia, apart from the list-
ed and determined powers, also “exercises other
powers set out in the Constitution”. The latter
wording is absolutely clear, as it is not possible
to determine the detailed list of the President’s
powers, given that the Constitution reflects only
general norms establishing the general frame-
work and competencies of constitutional bod-
ies. Subsequently, constitutional bodies may
further exercise certain authorities within the
scope of such general powers and the legislative
framework.

It is noteworthy that pursuant to Article 52 of
the Constitution of Georgia, the President “exer-
cises other powers set forth in the Constitution”
and not “the powers set out in this Chapter”'
The latter confirms the fact that certain powers
that are not exhaustively specified in Article 52
may be held by the President as immanent de-
riving from the status and governance model. For
example, the Constitution of Georgia neither in-
dicates that the President is a neutral arbitrator
(for instance, does that one of the functions of
the President is to defuse conflicts or crisis), nor
does it define what is meant under the symbolic
and ceremonial powers of the President. Despite
the foregoing, the President acting in her capac-
ity as the constitutional body may exercise any
authority solely within the scope of the Constitu-
tion. Hence, certain powers may be derived not
necessarily from Article 52 of the Constitution
but from other Articles, whereas any action that
exceeds the scope of Article 52 shall be derived
from other provisions of the Constitution. The
provisions governing various fields may be found
in different chapters of the Constitution, for ex-

ample, Article 78 determines the obligations not
only of the President but generally the obliga-
tions of the constitutional bodies to adopt any
and all measures for the purposes of ensuring
integration in the European Union and the North
Atlantic Treaty Organization within the scope of
their respective powers.

3. REQUIREMENT

TO OBTAIN THE CONSENT
OF THE GOVERNMENT

OF GEORGIA IN THE FIELD
OF FOREIGN AFFAIRS

The powers of the President of Georgia in the
field of foreign affairs that are determined under
Article 52(1)(“a”) of the Constitution are exercised
in agreement with the Government, except for
the power to appoint the ambassadors (where-
in instead of “consent” “reference” is indicated).
Therefore, the President of Georgia requires the
consent of the Government (acting in its capaci-
ty as the collegial body) to conduct negotiations
with other states, international organizations,
conclude international treaties. Based on the
consent of the Government of Georgia, the Pres-
ident engages in the process of exercising for-
eign policy, which is reflected in the process of
conducting negotiations by entering into agree-
ments and etc. The said powers, as indicated in
the dissenting opinion, cannot be arbitral and
ceremonial since the exercise of these powers
results in the consequences for the state.”

Exercise of the President’s arbitral functions
requires certain political independence of the
head of state, as “should the President require
the consent of the Government of Georgia on
each occasion when the President intends to ex-
press her position on the foreign political arena,
the said position would always be seen as the
opinion of the Government of Georgia (in those

Teimuraz Tughushi on the the Conclusion of the Con-
stitutoinal Court of Georgia N N3/1/1797, dated Oc-
tober 16, 2023 on the Violation of the Constitution of
Georgia by the President of Georgia (1I-17).

16 Chapter IV of the Constitution of Georgia with the title
“President of Georgia”.

17 Dissenting Opinion of the Constituttional Court Jus-
tices Irine Imerlishvili, Giorgi Kverenchkhiladze and
Teimuraz Tughushi on the the Conclusion of the Con-
stitutoinal Court of Georgia N N3/1/1797, dated Oc-
tober 16, 2023 on the Violation of the Constitution of
Georgia by the President of Georgia (lI-15).
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scenarios as well where deriving from the foreign
policy strategy, the Government of Georgia pre-
fers to have the President divulge the said posi-
tion). The requirement to request formal consent
of the Government of Georgia to carry out the
abovementioned activity would alter the func-
tion of the President and would make the action
of the President acting in her capacity as the po-
litically unbiased head of state meaningless.

The Government of Georgia is a collegial, su-
preme executive body, and it is responsible for
certain actions or decisions resulting from the
exercise of foreign policy. Therefore, all constitu-
tional bodies shall comply with the foreign policy
adopted by the Government.

It is evident that generally, there is a possi-
bility that the President of Georgia damages, im-
poses a threat to the foreign policy carried out by
the Government, provided, however in the par-
ticular working visit organized by Ms. Salome Zu-
rabishvili, it cannot be determined whether and
how President damaged or hindered the exercise
of the foreign policy implemented by the Govern-
ment of Georgia. Neither the Decision of the Con-
stitutional Court, nor the dissenting opinion en-
tail any evidence that ,the President of Georgia
has revealed certain messages that are against
the foreign policy of the Government of Geor-
gia and/or has spoken on the matters that have
somehow exceeded her ceremonial role (acting
in her capacity as the head of state) and/or has
carried out any activity, that has damaged the
foreign policy of the Government of Georgia”® As
indicated in the dissenting opinion, throughout
the above-mentioned visits the President dis-
cussed the matters related to the European inte-
gration that were provided by the Ministry of the
Foreign Affairs of Georgia.?’ With respect to the
content of the meeting, neither the decision of
the Constitutional Court, nor the minutes of the

18  Ibid (I11-29).

19 Dissenting Opinion of the Constituttional Court Jus-
tices Irine Imerlishvili, Giorgi Kverenchkhiladze and
Teimuraz Tughushi on the the Conclusion of the Con-
stitutoinal Court of Georgia N N3/1/1797, dated Oc-
tober 16, 2023 on the Violation of the Constitution of
Georgia by the President of Georgia (IV-33).

20  Ibid (IV-34).

hearing indicate that the messages disclosed by
the President were contrary to the foreign policy
set forth by the Parliament or executed by the
Government of Georgia or contrary to the values
of the Constitution.

4. OBSTRUCTION
OF THE EXERCISE
OF THE FOREIGN POLICY

In relation to the three disputed working vis-
its of the President, the representative of the
Government of Georgia stated that ,since they
are not aware of the content of the meeting, they
are unable to indicate which damages could have
been inflicted as a result of the actions of the
President””. Therefore, the content of certain
meetings that should have been important evi-
dence to the Court to render the judgment is un-
known. On the basis of the general information,
the position of the President and her statements
evidence her support for the country’s path to
European integration. In this scenario, the Par-
liament’s intention to remove the President from
the position relates to the formal ,,objection”

Neither the question of whether the President
has conducted negotiations on certain issues re-
sulting in the conclusion of an international treaty
nor whether the President has made a statement
during certain international meetings that have
damaged the country’s interests and European in-
tegration has been confirmed. Other reasons that
could have been supported by evidence have also
not been confirmed. It is noteworthy that the Pres-
ident’s working visit abroad alone should not be
construed as a violation of the Constitution, but
the content of the speech, which may not require
the working visit abroad. When visiting Georgia,
the President of a foreign country may request a
meeting with the President of Georgia, wherein the
President’s statements and the respective messag-
es will be relevant.

The ground for the functioning of the Presi-
dent of Georgia as the constitutional body is the
status of a neutral arbitrator, wherein the Pres-

21 Ibid (IV-35).
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ident should not fear that if every move is not
agreed upon with the Government, such moves
will be considered a violation of the Constitution.
In such circumstances, the head of state will fail
to be proactive and productive to protect the
state interests. The Constitutional Court requires
strong substantiation to prove the existence of
a criminal offence or violation of the Constitu-
tion. The Court had to assess which particular vi-
olation was committed by the President and on
what basis of legal argumentation.

5. DEGREE OF VIOLATION
OF THE CONSTITUTION
OF GEORGIA AND
INTENSITY THEREOF

For the Conclusion of the Constitution-
al Court, is the nature of the violation, degree,
intensity and severity thereof of crucial impor-
tance? The violation of the Constitution by the
state official must be legally substantiated based
on certain arguments and the respective authen-
tic evidence since the final decision of the Parlia-
ment is based on political motives. Therefore, the
Court is the only impartial body participating in
the impeachment procedure, and its legal analy-
sis is the sole impartial analysis on this issue. As
stated by the authors of the Constitutional Ref-
erence, the President had deliberately and mate-
rially violated the Constitution.?? The Conclusion
of the Plenum reads that the authors of the Con-
stitutional Reference expect from the Court the
sconfirmation of the fact that the Constitution
has been violated, wherein the following aspects:
intention as to the violation, severity, motivation,
outcome and other factors relevant when adopt-
ing a political decision by the Parliament (if the
Constitutional Court had confirmed the violation
of the Constitution by the Parliament), should

22 Dissenting Opinion of the Constituttional Court Jus-
tices Irine Imerlishvili, Giorgi Kverenchkhiladze and
Teimuraz Tughushi on the the Conclusion of the Con-
stitutoinal Court of Georgia N N3/1/1797, dated Oc-
tober 16, 2023 on the Violation of the Constitution of
Georgia by the President of Georgia (lI-11).

not have been taken into account”?

On the one hand, the authors of the Constitu-
tional Reference regard the President’s working
visits abroad (without obtaining the consent of
the Government), as a severe, serious violation,
provided that, on the other hand, they urge the
Constitutional Court not to take into account ,the
intention as to the violation of the Constitution,
severity, motivation, outcome and other subjec-
tive and objective factors”, since they consider
it more appropriate to assess the above-men-
tioned during the adoption of the political deci-
sion by the Parliament. The function of the Con-
stitutional Court is to assess whether a violation
exists and whether that violation is severe and
serious enough to serve as the basis for confirm-
ing a breach of the Constitution. For example,
the Venice Commission, when discussing the im-
peachment of the President of Albania, notes in
its amicus curiae opinion, that the President may
violate the Constitution, however the ,severity”
of such violation shall be determined.

Pursuant to the statements made during the
court hearing, the working visits of the President
were based on the notion of European integration
enshrined in Article 78 of the Constitution of Geor-
gia, whereas reinforcement of the European choice
represents an obligation of each Constitutional
body. Hence, the working visits organized by the
President were derived from the policy implement-
ed by the Government of Georgia in relation to Eu-
ropean integration. On the other hand, the work-
ing visits may be formally held with the consent
of the Government, although facts or information
disclosed during the meeting may damage state
interests and may be contrary to the Constitution.
Therefore, the mere fact of a formal working visit

23 Dissenting Opinion of the Constituttional Court Jus-
tices Irine Imerlishvili, Giorgi Kverenchkhiladze and
Teimuraz Tughushi on the the Conclusion of the Con-
stitutoinal Court of Georgia N N3/1/1797, dated Oc-
tober 16, 2023 on the Violation of the Constitution of
Georgia by the President of Georgia (11-18).

24 Opinion on the Score of the Power of the President
to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120" Plenary Session (Ven-
ice, October 11-12, 2019) <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [Last accessed: 18.05.2024].
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should not serve as grounds for confirming a viola-
tion of the Constitution by the President.

Pursuant to Article 26(4) of the Organic Law
of Georgia “on the Constitutional Court of Geor-
gia”, the Court solely assesses the activity that
is considered as the reason/ground for initiat-
ing impeachment proceedings by the respective
members of the Parliament. As noted by Joni
Khetsuriani, “When assessing the constitutionali-
ty of the actions of the officials, the Constitution-
al Court shall rely on the results of examination
of the characteristic aspects of the constitutional
violation (delict), (such as subject, object, sub-
jective part, objective part) and make the respec-
tive conclusion on whether the official has violat-
ed the Constitution thereafter”.? Joni Khetsuriani
also explains that the Parliament of Georgia pos-
sesses discretionary power to remove the official
from the position, hence, when imposing consti-
tutional sanction the Parliament acts based on
political motives and not the legal criteria.?®

If we examine the Constitutions of some Euro-
pean countries, we will notice that the impeach-
ment procedure in relation to the President shall
not be initiated in the event of a mere violation
of the Constitution, but such action may only be
pursued when there is a deliberate violation of
the Constitution, not for less severe or minor of-
fences. Pursuant to the Constitution of Germany,
Bundestag and Bundesrat are entitled to carry out
impeachment of the President before the Federal
Constitutional Court in the event of a severe viola-
tion of the Constitution or other federal law.” Ac-
cording to the Constitution of Italy, the President
is not liable for the actions carried out within the
scope of the exercise of the President’s authori-
ties, save for the state treason or violation of the
Constitution.”® In the impeachment proceedings

25 Khetsuriani ., “Power of the Constitutional Court of Geor-
gia in the Process of Impeachment”, “Justice and Law”
2/3(45/46), 46 <https://www.supremecourt.ge/files/up-
load-file/pdf/martimsajuleba-da-kanoni-2015w-n2.pdf>
[Last accessed: 18.05.2024].

26 Ibid.

27 Basic Law for the Federal Republic of Germany, Art. 61
<https://www.btg-bestellservice.de/pdf/80201000.
pdf> [Last accessed: 18.05.2024].

28 The Constitution of Italy, Art. 90 <https://www.
constituteproject.org/constitution/Italy_2012.pd-

against the President, sixteen members elected by
lot from the list of citizens qualified to be elected
in the Senate (this list being prepared by the Par-
liament every nine years after the elections, using
the same procedure employed when appointing
the justices), shall participate alongside the reg-
ular justices of the Constitutional Court.?? Accord-
ing to the Constitution of Lithuania, the President
may be removed from office in the event of gross
violation of the Constitution, breach of the oath or
commitment of a crime.*® Pursuant to the Consti-
tution of Albania, the President may be removed
from office on the basis of the serious violations
(in plural) of the Constitution and commitment of
a serious crime.”

6. INTERNATIONAL PRACTICE
ON THE IMPEACHMENT
OF THE PRESIDENT

Italy represents an example of an “unautho-
rized” representation of the state by the Presi-
dent.? Vice Prime Minister Luigi di Maio caused
an escalation of the relationship with France
since he accused the Government of France of
conducting an ultra-liberal policy* and support-
ed the so-called movement of yellow jackets
which protested the decisions adopted by the
Government of France in the economic field.*

f?lang=en> [Last accessed: 18.05.2024].

29 The Constitution of Italy, Art. 135 <https://www.
constituteproject.org/constitution/Italy_2012.pd-
f?lang=en> [Last accessed: 18.05.2024].

30 The Constitution of the Republic of Lithuania, Arts. 74,
86 <https://www.constituteproject.org/constitution/
Lithuania_2019> [Last accessed: 18.05.2024].

31 The Constitution of Albania, Art. 90 <https://www.
constituteproject.org/constitution/Albania_2012>
[Last accessed: 18.05.2024].

32 For the detailed example on Italy please see Kavelidze,
T., (2023). Thesis on the “Authorities of the President
and the Government of Georgia in the Field of Foreign
Affairs”, 142-144.

33 Carminati, A., Maccabiani, N., (2022). La prassi del
“primo” Mattarella nei rapporti sovranazionali e inter-
nazionali, Editoriale Scientifica, Costituzionalismo.it,
Fascicolo 2, 44-50 <https://www.costituzionalismo.it/
wp-content/uploads/2-2022-2.-Carminati.pdf> [Last
accessed: 18.05.2024].

34 Ibid.
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The Foreign Affairs Minister was asked to resolve
the crisis, although the Minister’s involvement
was not convincing for the President Emmanu-
el Macron, thus, the President of Italy Mr. Sergio
Mattarella made a statement which was followed
by the telephone call between the Presidents of
Italy and France, that was not agreed upon with
the Government of Italy. The telephone call re-
sulted in the improvement of the diplomatic re-
lations between the countries and the deepening
of the mutual relations in various aspects (such
as the working visit of the French Ambassador in
Italy and handing over the invitation of the Presi-
dent of France to the President of Italy in relation
to the working visit in France).®® The Presidents
even met on several occasions, which became
the ground for the conclusion of the treaty on
“strengthened mutual cooperation”, which was
affirmed by the signatures of the Prime Minis-
ter of Italy and the tripartite signatures of the
following parties: the President, Prime-Minister
and Foreign Affairs Minister of France.*® The ac-
tion of Italy’s President, who has been granted
“ceremonial” powers based on the Constitution,
has saved the country from the crisis in relation
to the diplomatic relations with France.’” “The
above-mentioned is a clear example that the
parliamentary governance model is also provid-
ed with a possibility to affect the foreign policy
processes through the President’s statements,
without carrying out foreign policy”.?®

In relation to the violation of the Constitu-
tion, the Conclusion of the Constitutional Court
of Lithuania refers to the violation of the Consti-
tution by President Rolandas Paksas.* The viola-
tion entailed the illegal awarding of citizenship

35 Ibid.

36 Ibid.

37 Kavelidze, T., (2023). Thesis on the “Authorities of the
President and the Government of Georgia in the Field
of Foreign Affairs”, 142-144.

38 Kavelidze, T., (2023). Thesis on the “Authorities of the
President and the Government of Georgia in the Field
of Foreign Affairs”, 142-144.

39 Endzins, A., (2008). Report “The Role of the Constitu-
tional Court in the System of the Separation of Power”
the Venice Commission, 15" anniversary of the Con-
stitutional Court of Romania Bucharest, December
6-7, 2007, CDL-JU(2007)038, Strasbourg.

to the Russian businessman Yury Borisov, dis-
closure of the confidential information and us-
age of the office for financial gains.*® Pursuant to
the conclusion of the Constitutional Court dated
March 31, 2004, not all violations of the Constitu-
tion are gross violations, as well as the Seimas
(Parliament) is not entitled to decide whether the
President has grossly violated the Constitution.”

The Court explains that the determination
of the violation of the Constitution is subject to
legal and not political assessment. The fact of
the existence of the gross violation may be only
determined by the Constitutional Court, and the
interpretation that Seimas is allowed to deter-
mine the fact of the violation of the Constitution
lacks legal substantiation since the legal matter
of whether the President has grossly breached
the Constitution, may be discussed by the judi-
cial authority, which is constituted based on the
professional characteristics, and not by Seimas
which represents a political body, the decisions
of which reflect the political will of the majority
of the members of the Parliament.*?

Removal of the President from her office
represents a constitutional sanction for gross
violation of the Constitution, and only Seimas
may make such a decision. Further, the Consti-
tution does not refer to the power of the Seimas
to object to, amend or make the Conclusion of
the Constitutional Court doubtful.* The Court ex-
plains that during the impeachment procedeeing
at Seimi, the evidences are not examined, which
either confirms or objects to the fact that the
President has grossly breached the Constitution
but it is the state’s constitutional obligation to
examine certain actions and asses whether these
actions contradict the Constitution.*

40 The Constitutional Court of the Republic of Lithuania,
Conclusion on The Compliance of Actions of President
Rolandas Paksas of the Republic of Lithuania Against
whom an Impeachment Case has been Instituted
with the Constitution of The Republic of Lithuania, 31
March 2004, Vilnius, Case No. 14/04 <https://Irkt.It/
en/court-acts/search/170/tal1263/content> [Last ac-
cessed: 18.05.2024].

41 Ibid.
42 Ibid.
43 Ibid.

44 The Constitutional Court of the Republic of Lithuania,
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Application submitted by the Chairman of the
President of Albania - Gramoz Ruci, to the Venice
Commission in the context of the impeachment
of the President, which was derived from the fact
of cancellation/postponing of the local elections
by the President.”* The President selected the
date to conduct the local elections (such date be-
ing June 30, 2019), which resulted in preparation
for the elections, the creation of a committee,
the publication of the list of citizens allowed to
participate, the commencement of the election
campaign, and so forth.** The main opposing par-
ties have relinquished their mandates, departed
from Parliament, and boycotted the elections.
According to their opinion, there was organized
crime aimed at fabricating the parliamentary
elections in 2017, the central elections commit-
tee was unlawfully appointed, and their rights to
create investigation committees were violated.”

Given the crisis, the President offered to
postpone the elections “in accordance with the
wishes expressed by the political parties” and
urged all local and international actors, wheth-
er non-governmental or international organiza-
tions, to participate in restoring dialogue. How-
ever, in the end, the President solely postponed
the elections.”® The Central Elections Commission
stated that by postponing the elections the Pres-
ident exceeded his competency and his act was
of no legal effect, although the elections were
held without participation of the opposition and
21,6% of the electorate participated therein.®
The President stated that he postponed the elec-

Conclusion on the Compliance of Actions of President
Rolandas Paksas of the Republic of Lithuania Against
whom an Impeachment Case has been Instituted with
the Constitution of the Republic of Lithuania, March
31, 2004, Vilnius, Case No. 14/04 <https://Irkt.It/en/
court-acts/search/170/tal263/content> [Last ac-
cessed: 18.05.2024].

45 Opinion on the Score of the Power of the President
to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120" Plenary Session (Ven-
ice, October 11-12, 2019) <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [Last accessed: 18.05.2024].

46 Ibid.

47 Ibid.

48 Ibid.

49 Ibid.

tions since it would be non-democratic without
the participation of the opposition parties, as
well as he was afraid of the violent attacks and
tensions during the elections.*® The above-men-
tioned processes were followed by the impeach-
ment request in relation to the President and the
creation of the special investigative committee.”

The Venice Commission noted that the le-
gitimate purpose of postponing the elections
was to prevent potential conflicts and defend
democracy. However, despite the President pur-
suing a legitimate purpose, the Constitution did
not determine the President’s general authori-
ty to postpone the elections and appoint a new
date respectively. Thus, the President had exceed
his scope of competency.®? Pursuant to Article
90 of the Constitution of Albania, the President
may be removed from office via impeachment
procedure if there is a gross/severe violation of
the Constitution and commitment of a serious
crime.”® The Commission stated that the Consti-
tutional Court should have determined whether
the above-mentioned was a violation of the Con-
stitution and, if determined, whether this viola-
tion was sufficiently “serious” for the purposes
of justifying impeachment under Article 90 of the
Constitution of Albania.** The Commission ar-
gued that the Parliament had to decide whether
the impeachment of the President would reduce
or increase the tensions in a scenario where one
party was dominating in the Parliament and ev-
ery municipality.® Ultimately, the Constitutional

50 Ibid.
51 Ibid.
52 Opinion on the Score of the Power of the President

to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120" Plenary Session (Ven-
ice, October 11-12, 2019) <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [Last accessed: 18.05.2024].

53 Constitution of Albania, Art. 90 <https://www.consti-
tuteproject.org/constitution/Albania_2012> [Last ac-
cessed: 15.03.2024].

54 Opinion on the Score of the Power of the President
to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120" Plenary Session (Ven-
ice, October 11-12, 2019) <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [Last accessed: 18.05.2024].
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Court had to determine whether the actions of
the President indicated serious breach that en-
abled the impeachment by the President, hence,
the Venice Commission noted that even if the
Court had determined the existence of the “se-
rious violations of the Constitution”, the Parlia-
ment had to refrain from this process.*

The Venice Commission also noted that vari-
ous factors were indicating that there was no se-
rious violation of the Constitution by the Presi-
dent since the President was urging the parties to
have a dialogue, was trying to achieve an agree-
ment between the parties, postponing the elec-
tions could, in fact, assist the parties in reaching
a compromise, cumulative actions of the Presi-
dent could have been sufficient to conclude that
postponing of the elections fail to meet the nec-
essary criteria of the serious violation that would
justify the impeachment.” Finally, the President’s
impeachment procedure failed to be commenced
due to insufficient votes of the members of the
Parliament.’® The investigation committee deter-
mined that there was no trustworthy evidence
to prove that by postponing of the elections the
President violated the Constitution, as a result,
the members of the Parliament supported the
recommendations of the Venice Commission.*®

The so-called “second round” of the im-
peachment was related to the unsuccessful pro-
cedure of the impeachment in relation to the
President of Albania, provided that at this time
the accusations were concerning the statements
of the President made before and during the elec-
tions.®® The members of the Parliament support-

56 Ibid.
57 Ibid.
58 See <https://www.usnews.com/news/pol-

itics/articles/2020-07-27/albanian-parlia-
ment-votes-against-presidents-impeachment> [Last
accessed: 18.05.2024].

59 See <https://constitutionnet.org/news/albanian-leg-
islators-say-president-exceeded-constitution-
al-powers-will-not-be-impeached> [Last accessed:
18.05.2024].

60 Albania: Impeachment of the President, Subject to
the Meaning of “Serious Violation” <https://balkans-
group.org/wp-content/uploads/2021/06/Albania_Im-
peachment-of-the-President_Subject-to-the-mean-
ing-of-Serious-Violation-.pdf> [Last accessed:
18.05.2024].

ing the impeachment stated that the actions of
Meta have resulted in the political non-stabili-
ty in Albania, he made politically biased state-
ments prior to the commencement of the elec-
tion campaign, he supported violence and failed
to fulfil the Constitutional obligation acting in his
capacity as the head of state and the protector
of the national unity.”" Ultimately, the Court held
that the evidence submitted against Meta fail to
prove “gross” and “severe violations”® of the
Constitution.

Another interesting case pertains to Poland.
In 2009, the Constitutional Tribunal decided in re-
lation to Poland’s representation in the European
Council, in particular, President Lech Kaczynski
was of the opinion that in the session of the Eu-
ropean Council dedicated to the financial crisis,
energy security etc. held in Brussels on October
15-16, 2008, whereas the Prime-Minister Donald
Tusk considered this matter as the Government’s
competence.® The President was denied state
fleet for the purposes of travelling to Brussels,
although in the end the President participated in
the hearing held at the European Council togeth-
er with the Prime-Minister.®® Thereafter the Pres-
ident applied to the Constitutional Tribunal in
relation to the dispute on competence between
the President and Prime-Minister of Poland per-
taining to the representation on the sessions of
the European Council.*

In his argument, the Prime Minister noted
that the Council of Ministers is responsible for
implementing both internal and external policies
of Poland, whereas “representation” in various

61 Ibid.
62 Ibid.
63 See <https://www.euronews.com/2022/02/17/

ilir-meta-constitutional-court-overturns-impeach-
ment-of-albania-s-president> [Last accessed:
18.05.2024].

64 Constitutional Tribunal of Poland, Decision of May
20, 2009, 78/5/A/2009, Ref. No. Kpt 2/08 <http://
trybunal.gov.pl/fileadmin/content/omo wienia/
Kpt 02 08 EN.pdf> [Last accessed: 18.05.2024].
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66 Constitutional Tribunal of Poland, Decision of May
20, 2009, 78/5/A/2009, Ref. No. Kpt 2/08 <http://
trybunal.gov.pl/fileadmin/content/omo wienia/
Kpt 02 08 EN.pdf> [Last accessed: 18.05.2024].
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forms may not necessarily be linked to policy im-
plementation, although he struggled to present a
scenario wherein the President was representing
Poland in an international arena without it being
considered an element of foreign policy, he failed
to name the forms of the President’s representa-
tion that would be separate from foreign policy.”

The analysis of the Constitution directed the
Tribunal to the conclusion that the Constitu-
tion differentiates between the President’s role
as the “supreme representative of Poland” and
his role as the “state representative in foreign
affairs”.®® The President lacked the authority to
exercise the foreign policy independently, since
that power belonged to the Council of Ministers
and the said Council had competence over the
state affairs that did not belong to the author-
ities of other state bodies”.® The affairs of the
said category may include the relations between
Poland and the European Union, which does not
represent foreign policy in its classical sense and
that is also not being considered as the matter of
internal policy in its traditional understanding.”
The Court has interpreted that the President may
decide whether to participate in a certain session
of the European Council if it considers that this
might be beneficial for the purposes of exercis-
ing the President’s authorities envisaged under
Article 126(2) of the Constitution referring to the
protection of the Constitution, state sovereignty,
as well as the territorial integrity and its unity.”
The President’s participation in the sessions of
the European Council requires cooperation with
the Prime-Minister and the competent Minister,
as well as consistent relationship with the Euro-
pean Union on behalf of Poland.”

The Court concluded that the Prime Minister
was entitled to represent the European Council
and express Poland'’s respective position, where-
as, in exceptional circumstances where the Eu-
ropean Council discusses the matters that fall
within the scope of the competence of the Pres-

67 Ibid.
68 Ibid.
69 Ibid.
70 Ibid.
71 Ibid.

72 Ibid.

ident, the President may decide whether to rep-
resent Poland before the said institute, although
the President will be obliged to present the posi-
tion determined by the Government.”

The final conclusion of the Constitutional Tri-
bunal may be construed as follows: pursuant to the
Constitution of Poland, the cooperation obligation
lies with the President, Council of Ministers and the
Prime Minister when exercising Constitutional obli-
gations and authorities.” Further, the Prime Minis-
ter is obliged to inform the President on the subject
matter of the sessions of the European Council and
the position of the Council of Ministers, the Pres-
ident is required to get familiarized with the said
position determined by the Council of Ministers
and inform the Council on the intention to partici-
pate in the certain session of the European Coun-
cil, therefore, mutual readiness and adherence to
the participation rules under the respective agree-
ments shall be required.”

The Conclusion of the Tribunal entails dis-
senting opinion. Justice Teresa Liszcz states that
the status of Poland’s supreme representative
comprises the President’s right to be at any place
wherein the events are surrounding Poland.”® As
the supreme representative of Poland and the
guarantor of uninterrupted state authority, the
President acts independently from the Council of
Ministers, this independence primarily pertains
to actions that lack legal effect and do not neces-
sitate the adoption of official acts and includes
participation in sessions of the political bodies
of the European Union.” In order for the Presi-
dent to be able to perform the obligations set
forth in the Constitution, the President shall be

73 Constitutional Tribunal of Poland, Decision of May
20, 2009, 78/5/A/2009, Ref. No. Kpt 2/08 <http://
trybunal.gov.pl/fileadmin/content/omo wienia/
Kpt 02 08 EN.pdf> [Last accessed: 18.05.2024].

74 Biernat, S., ‘Division of Competences in the Field of
Foreign Relations in the Polish Constitutional System
Stanistaw’, 264-266.
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76 Dissenting Opinion of Judge Teresa Liszcz to the Deci-
sion of the Constitutional Tribunal of May 20, 2009 in
the case Kpt 2/08 <https://trybunal.gov.pl/fileadmin/
content/omowienia/Kpt_02 08 EN.pdf> [Last ac-
cessed: 18.05.2024].
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made aware of the political plans of the European
Union that are established during the sessions of
the European Council, thus, the President is en-
titled to obtain information on these matters, as
well as the President’s status as the supreme rep-
resentative excludes his participation in the ses-
sions of the European Council with the consent
of the Prime-Minister.”® Alike the Constitutional
Tribunal, Teresa Liszcz excludes the fact of pre-
senting different positions by the President and
the Government on the forum of the European
Council, as well as on any other forum.” Pursuant
to the opinion of the Justice Teresa Liszcz, for the
purposes of cooperation, the President shall be
regularly informed by the Council of Ministers on
the dates of the sessions of the European Council
and all matters to be discussed thereon, so that
the President is able to participate in the session
and submit the respective position to the Council
of Ministers on the agenda of the session.®
Pursuant to the dissenting opinion of Justice
Miroslav Granat, Poland’s representation in the
European Council requires maintaining the sim-
plest forms of cooperation (dialogue) between the
Prime-Minister, Council of Ministers and the Pres-
ident that belong to the so-called pre-constitu-
tional tradition and does not necessarily require
legislative regulation.®' The President acting in his
capacity as the supreme representative and the
guarantor for the uninterrupted state authority
that ensures to protect the unity of the Constitu-
tion, sovereignty and territorial integrity, shall be
able to decide on the matter of representation in
the session of the European Council without seek-
ing approval from any other body of the state.®?
The Venice Commission explains that it is of-

78 Ibid.

79 Dissenting Opinion of Judge Teresa Liszcz to the Deci-
sion of the Constitutional Tribunal of May 20, 2009 in
the case Kpt 2/08 <https://trybunal.gov.pl/fileadmin/
content/omowienia/Kpt_02 08 EN.pdf> [Last ac-
cessed: 18.05.2024].
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81 Dissenting Opinion of Judge Mirostaw Granat to the
Decision of the Constitutional Tribunal of May 20,
2009 in the case Kpt 2/08 <https://trybunal.gov.pl/
fileadmin/content/omowienia/Kpt 02 08 EN.pdf>
[Last accessed: 18.05.2024].

82 Ibid.

ten complicated to determine where the legal
substantiation ends and the political argument
begins.®® The Conclusion of the Plenum reads
that by relying on international practice, the Con-
stitutional Court of Georgia applies the “stan-
dard of clear and convincing evidence”.?* The le-
gal conclusion of the Constitutional Court shall
indeed rely on the cumulation of the clear and
convincing, trustworthy evidence and the Court
itself shall discuss to what extent the violation
is serious to issue positive legal opinion on the
removal of the President from the office, since
the Parliament indeed relies on the Court’s legal
conclusion.

CONCLUSION

Pursuant to the Conclusion of the Plenum of
the Constitutional Court of Georgia, “exercise of
the representation authority by the President
without obtaining approval of the Government
shall always be considered as the violation of
Article 52(1)(“a”), irrespective of whether the
statements made or positions supported by
the President, or whether public statements or
actions comply with the vision or tactics of the
Government of Georgia on the particular matter
or do not comply with the said vision or tactics”.®
The said interpretation limits the representation
authority of the President in the field of foreign
affairs and the arbitral role of the President. The
public statement made by the President may also
be seen as a representation, whereas the state-
ment made by the President may not be relat-
ed to the execution of the foreign policy and, on
the contrary, based on broad interpretation, any
statement made in the field of foreign affairs may

83 Endzins, A., (2008). Report “The Role of the Constitu-
tional Court in the System of the Separation of Power”
the Venice Commission, 15" anniversary of the Con-
stitutional Court of Romania Bucharest, December
6-7, 2007, CDL-JU(2007)038, Strasbourg.

84 The Conclusion of the Constitutoinal Court of Georgia
N N3/1/1797, dated October 16, 2023 on the Viola-
tion of the Constitution of Georgia by the President of
Georgia (11-2).

85  Ibid (II-55).
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be directly or indirectly related to the execution
of the foreign policy, that makes the impeach-
ment procedure a mechanism for controlling and
limiting the President. The Court’s decision does
not exhaustively explain the meaning of foreign
representation when the Court indicates that the
execution of foreign policy without obtaining the
Government’s prior consent constitutes a breach
of the Constitution by the President. If the said
logic is followed, it can be concluded that the
President of Georgia has violated the Consti-
tution of Georgia on several occasions, such as
when she made a public statement that was not
agreed upon with the Government of Georgia.
Convergence between formalism and content
is crucial. It is possible that when obtaining for-
mal consent from the Government of Georgia, the
President might make “pro-Russian” statements
instead of pursuing the European Integration
path when exercising representation authority. If
the content of the President’s speech is not de-
cisively considered by the Court, in a hypotheti-
cal scenario, only the formal requirement will be
adhered to, and the contextual component will
be disregarded and unassessed. In this particular
scenario, would the President violate the Consti-
tution? The Court’s interpretation considers the

following scenarios as equal: when the President
exercises representation authority independent-
ly and acts within the scope of the foreign pol-
icy determined by the Government, and when
the President exercises representation authority
based on formal approval from the Government
yet acts contrary to the foreign policy due to the
position expressed, resulting in damage to state
interests. We believe the aforementioned sce-
narios are not of the same severity and signifi-
cance and cannot be considered equal.

The Court upheld the President’s violation
of the Constitution without determining and ex-
amining the context of those working visits, the
severity of the action, and the consequences/
outcome of such meetings. When assessing the
violation of the Constitution, the Court, whose
opinion is precedent, applied a word-by-word
method of interpretation and considered the
existence of the formal criterion alone sufficient
for establishing a violation of the Constitution.
We think that the evidence sufficient for confirm-
ing the violation of the Constitution was not ex-
amined, which is supported by the fact that the
contextual nature of the President’s respective
meeting was left unassessed.
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C0IIHI0

JobOMAJO0

LogoMmgm yMmmogmmmodgonb bggmmdn 2013 bbb MY,
LobgMdbogxzmb 3manohngam EbmzMagdobs ™y Logmmsdmmabm
ob3oMYBBY sanmn 3gmbos s 8g3L bgmabyxrmgydab 3oMzgm
30/M30L dmMmob Eo30Lb 3M33ghHobEnnb 3ednz360L MamMOBY. bogs-
Mmam yhmogmomosms bggmm smaob bobgmdbogym d60d3z659mm-
00b o doMmEednMm 3ogzdnMmdns J39ybab 0Bogzmab, dob LogoMmgm
3mmohogam 3gmbmob. ©adnmab3nMmydalb bLsgsbL Lb3sELbI
©mmb 6oMIMa906s Mmammz bagmmodmmaobm bgmdgzmymy-
00L EVY00L, vbY39, genhgdob obnd3zbnby s J39ybab BoMmIM-
0003906mmd0aL Lognmboa. LogaMmgm IyMomngmomosms bRgMmmdo
3M9%0gbhob BsMIMTd3anbmmonL bLognmblb TmagzmmdoL mo-
6bdmodnL goMmgdy, dgoaa dm3yss, bagommzgmmb obhmmMosdn
30M39mMy, LagoMm3zgmmMb 3oMmddgbdnb 3mbLAHBHYEGNYMO Bo-
M3nb905 LogMbLAHNHYENM Lobodsmmemmdn 3MydnEIbHL TngM
3MbLAHNHIYE00L IMM3930L MOMOSDY. dgI3o®E, LogoMmmzgmmb
LagmMBLAHODHYBOM LobLOTsMMEML 2023 Beab 16 MYbHMAdMaL o-
b3360L Bobg3znm, 3MYBOEYbEH LoMadg DYModndznmalb dnghM
©anmm3zd bogommzgmmb 3mbLbHHYENs BoMIMToEIbMmMdNmMN
JR3M7x030mbomgdnb dozmmdnb Mobbdmodnb goMmgdy gobbmmzn-
9m900b godm.
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B0gbHob  3mbLAHNDOYEYMo  LHsBILO
dabo, MmgmMg 9.6. ,,690bHMamyMmo sMondhmob*
Mmoo bogaMmgm YMmogmomdsms bagMmmdo.
6odMmadn BoMIMmoagbomo 0gbgds dbygmm-
00 LoJoMmM3gaMML 3oMEsdxbdHNLY o Logm-
BLAHNHIEOM LOLOTSMmNEML MMEEb dgbobgd
3M9d0gbhob 0330AB)6MHNL 3menodngnym-bo-
doMmomyomng 3MmEgLbdn, sbY39 Lb3dEOLLIY
939460L LogMbLAHOBHIEOM bLabsdsMOMMydNL
©00336900/35036y39h0mgdgdn  3MydnEy-
B¢ob g 3mbLHNHYENOL dgbadmm aMmm3g-
3000 s 3M339MH763079M0 EO30L M3MODY.

LJI3336dM LOOY3IBN: bogomgm
3Mn0gmomdsme bgzgmm, 3Mgdoabhn,
3oMmydgbho, 3mbLAHOHYEN0L PoMM393,
0930Ad96¢H0

ddba3dal®0

bogdommzgmmb LogMbLb YoM bLobLOds-
Mmommb 2023 Bob 16 mgbHmdoMmaob ob33-
60b dnbg3znm, 3MaB0EabEH Lomadg ByMo-
00d30mob  dngm  onMmmzs bLodoMmmzgmmb
3mbLHNMHYES.! Lobodsmmenmd donhbns, MMA
Lodommzgmmb 3M9dngb®do 2023 BEab 31
3330Lb(HML, 1 bydhHgddgMmL o 6 Lydhgdogmb,
LOdM3aMgaMgm bLodydom 30dD0hgo0Lb MML
LogoMmam yMomngMmomosms bggmmdo BomaAm-
0000396Mmmo00n JWgdsdmbomgds gobsbm-
MEngms bojommzgmmb d;e3Mmonb mobbdm-
00L goMmydg, M0MLE EIMM3ns LadoMmzgmmb
3mbLbhndyEnab 52-9 Igbmob 30M3zgmmo 336-
Joob ,,0" 943933690, ombndbymo 3n BomImo-
03960 3mbLbHBHYE300L oMM3g30L 3MbLE)N-

1 Logomozgmmbl 3Myboyb@ol dogh JmbLENGY-
300b esMm3330L MemodsHy Logomozgmmb Ly3mb-
LEGYEoM Labsdsmaemb 2023 Hamolb 16 mJ@ma-
oMol N3/1/1797 cosls336s, <https://www.constcourt.

ge/ka/judicial-acts?legal=15923> [omem  Bobge:
18.05.2024].
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Lagemmzgmmb 3MHdoHbHhob Mmenn bg-
mobyxmgdob obobomydab bobdgdoedo go-
dvMgoymo Pbs oymb Tobo JxrmydsdImMbO-
mgdg300b LOLHTYMo obsndab Tobyw3zno.
M9b3xomozgyMmn FToMM3zgmMmMOnL yzgms dm-
©ImMobmznb  odoboboomgdgmos  bobgm-
060gmb dgmoymab obbAHoBHYDH, MmIgmdog
dmnodMmgos J39ybab 3Mgdagbin. 3bowony,
LO3M9BNEIYBHM, LOZSMMTgbHM o bobg-
3Mo LO3dMaBNEHBHM FdsMM3gEmMdNL IMEI-
mgo0b dobg3nm, 3gobbbze3zwgds bobgmadbo-
amb dgmaymob ymgdsdmbomgdgdo, Mndao,
bbgoabbgs ddsMM3gMMO0L dMmEgmabL sMbO
©9o bgaobyxzmgdab dhmms dmmab goobobn-
mgds oM gganbbdmdb MmIgmndy 0bbhn®y-
Hhob Ixu1x69dEomE ohm390sL. 3MYd0YbMHo,
MmgmmE 3mbLbhobhyseymo abbHodyho, Lo-
M390mmadb bobgmdbogmb dgmoymab Lo -
Lo, dgbsdsdnby, dobo MmgmmE dbmmme
,0obgmabogm bmbomoyxbe™ BoMImAghs oM
BomMIMogqblL Lodommodgbdhm FTsMm3zgEM-
00b dm@geab oMLD.

39693000 3M30bos dMOIBgMNL 3MYdNY-
6oL dngm 3mbLHOBHYENOL dgbodmm EoMm3y-
300 LOZNMbMSD o3e3d0Mgdom smbadbogl,
Mm3d LodoMmddnbHmMm My3007000, Logomm bg-
m0byRMYdsL dmmob Ydsmegbo bhadhnbo gbo-
9900 3M30009bHL sMy ndadmad, MmA3 ab oMab
y39modg demogmo ,03hmmobgho’, oModgo ndo-
Hm3, MmO 30B69d0, MMIMYOLYE 86 b Fnom-
Bomb, sngddg00 3aMmdnym 3Mmeadnidadg Jommy
0aMmdv. dgmmg dbMng, bEMMy© o8 dndbgdNL
00Lombagzo 3MBLANHYENYO0 8b0gg0906 3M7-
B0090(L  3Mb3MIBIM  YBMYOsBMLENYOIOL,
RMMIsMyML o6 3MLHYOdNMDL, domn gobbmMEng-
m3gonbab 30 3Madogbho oMy dbmeme ybs

9m0d3gb 90n39Mdmydmo, oModgE bs 033-

2 0939.

3 8356539 3., (2016). 3mbLE0GME00L 0M33mn3 — 3MY-
B0gbBn MaLbdndmazals, 3Mgdymdo: Jomorymo
3mbLE0GYE0MbsMNBAal JMmbo3igdn, 33. 350-355.

4 Opinion on the Score of the Power of the President
to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120th Plenary Session (Ven-
ice, 11-12 October 2019), <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-

DL-AD(2019)019-e> [omenm bob3s: 18.05.2024].
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mobbdgdmab 30093, MM sby 0g3930.°
LodoMmedgbhm 3doMmM3zgmMmOnL dmEym-

do, LooE bymabyxkmyds dgnEMmo oMb
316M0009MMNEIIM300907M™0 omMdsbMymydg-
-bo306mMbAEydMM JHMgodYg, 3MaBaEybHo
0bLHOOYEYM0  EITIMY30YOMMONM b
LoMaggdMMOEIL, Moms dggdmmmb BgndMo-
oy sMonhmob gybdEnob gobbmmizngmgds
MmagmmE bobymAbogmb dgmoymb, MmAgmog,
0033MMYms, 8sMob Jgaybob gMmmnsbmodnby
o 9Mm3b673mn EodMyY30gdmMmmMonb goMmabn.
3M9%0gbhn LMW oMb EobHIbENMYdY-
oo bogoamgm 3manndngnb gabbmmEngagdnb-
396, bogomgm 3manohngnb gobdsbmmEzngumg-
090 9MMogMon mMmgabm 30 94b3Mdo Mo
oMob dmogmmos, MmAmob gowabyzghomy-
00 dgodmgds 30960gmbL bLogoMmgm 3meac)n-
30L gobbmMmEngmgdob ya3mgds 3Mad0wybHDL.
3M9Bngbhn LMY s3mmohnldyMmo G3ngy-
Mod o dobo LOJTndbmos oM sMab gob3nmm-
0907m0 MMAgendg 3manohnldgmo 33n93900L
0bhgMmgbgdom, ngbgds gb ddoMmmM3zgmo 3o-
Mhos My m3mdogoygmn domgdon, gobbbzozs-
000 s3obMmymadgmo  bgmobyxmydnbgeb,
Mmdgmog Lodommodgbhm ddsMmm3zgEmoab
dmgmab 30Mm0o9godn LEMMgE bLodoMmmody-
bhm oMAg369000 godoMz390m0 3mandngly-
Mo 3oMmboob dogm 3MA3madHgds. dgbodsdn-
Lo, 3M9BNEIBHNL 3MdoEns LagMmmadmMmabm
ob3oMgdLy ™y 939yboL dogbom dgodumyds
0ymb dobomgdn ob Toymydgaman MMIgmndg
3mmo®nzgmo domabosmgnb.

1. LYIAMOI3ACDMBL
3MJBNMOIBNNL 6IMEM3IO3I6-
MMas000 VBIBIABNY

LodoMmm3zgmbL 306MbAEgdMMby oM dgn-
393L gobdom®HqosL, my ML gyobbdmob Bo-
MIMBoa0mMmods LogaMmgm yMmamngMmmdoms

bagzgmmdon. 3mbLAHOBHYE0s BMEbomo Em3Ydg-

5 Opinion on the Score of the Power of the President
to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120th Plenary Session (Ven-
ice, 11-12 October 2019), <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [omenm bob3s: 18.05.2024].

bhoo o ymzgmo MgxzmMmads dobo goabnb-
53000L 9M3ggomMEL J39Yysbodn oMLY 3M-
modnidnm-bodammmgdmng Mgamodsb. dabo
23mEbogmo  0369000"  gomzamabBobgydom,
Moo sdmMabyMogzom gobdompm BoMImas-
©396mMmmods o dnbo dgbodmm 893mbzg3900,
30000006, ©MmMab 33mmomydsbmebd gMmosc,
bbgoabbgs Jaggds dgndmgos IMNsdMydM-
©9bL 08 ®ynbgEnodn. 03. onbzgbs 3MAnbnge-
300b Lodyomydgon, 3mmadngdyMo MmoMg-
00bmzab o0Mab oxnjboMydalb Lodyomgds
3obo bmgonomymo 3mohBmmagdn, dgbods-
00bo, oMy dbmmmeE bohgmoxzmbm 3Zmady-
6030309, 96 30Mon BoMIMBSIIbMMOS o
dgbzgoMms dgodmgds oymb Lobgmdboxmb
d9moymab d0gMm BsMIMBoaxbMmdnbL gobbm-
ME09mgdnb bodyomygody, sMsdgwm 650nbAngMa
ob 30MdyomyMo oy Bgmommodnmo gsdmbodh-
300 bLodygomydy, Lol 3MxdoEgb@Hn BoMIM-
©39b0mns MmgmmE bobymdbogmb Jgmeyma,
MmmagmmME J39y60b dogbom, sby3g dob GoMmg-
mgob gomyo.

nbhgMm3Mmghoznab bogobns, Medgbo
oMol ogegdnmgydymo 3Mydnabhob 6900bL-
d0gMmo  Joggds bLogoMmgm 3mmadnzoboob.
00 LO3nMbyddg 30bbL LEgAL bojommzgmmb
3mbLhodHyEnob LoLHYTYMo BobdomMHgds O
939906080 sMLYOYM0 dmgeab bEmMo nbhg-
Mm3MgHnMmgds. 3M9B0bhob yzgms Jxumy-
00dmbomads, MoEg 3ymobbdmob bLogeMmgm
JM0n0gMonmdsms bgzgmmdo 3Mydngbhnb ho-
MOmmosL, oM bognMmmyob dme3z3mmonb mo-
6b3MOsL, 303MMONL M3BbIAMASL bagnMmydL
0b IxWxdadmMbomydgon, Mol o30380M90Y-
mnd bogomgm 3mannhngnb gobbmmEngmygde-
Lob. 89Lo0sd0nbYE, 03056900 JBRWYOTMbLO-
®90900, M3 Y8750mME 3gobbdmob bogeMmgm
3mmo@n3nb gobbmmEngmadob o Jxmgds-
dmbomydgon, MmAmydnEg oM 30300M@Jds
LogoMmam dmeohngob, BogmMmed dgbododnbmodes-
dno 3mo3mmonb bogoMmgm 3mmadn3obmob.

3M9%0g6hnb BoMIMToaabemmdalb 1y6-
d30s oMab 085696 nM0 J39ybab Bgmoymab
LAHIBHILOLMZNL, d9bodednbo, nb o3 BYbJi3n-
b obmMEngmgdb MmgmMmE 439yb60b dogboom,
ob3g39, 0L @aMamMydL goMmgm, 3MadnIbho
oMol 939y60b BomMIMBo@aggbgmmn Mmamma
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bogoMmgm yMmmogmomdsms bggmmdn, sb)3g,
939y60L dogbom 9.6. ,doo LGgMMTn“ 3M9-
B0g6hHnb d0gM J39y60L B3MIMToEbMMdY
d90dmyos o30380M905ma nymb 86 oM nymb
3030mmE bogoMmgm dmaahngnb gobbmMming-
™mg00LM1b. Bambaobos, MMT bLodsmMmsdgbhm
000Mmm3gmmodalb dmegmab dgmbg 939y690-
do LogoMmgm 3mmohnznb gobdsbmmEngemg-
0gmo mMmgobm oMmab dmozMmmos, MMIgJMmMab
dgmobbdgdnb gomgdg Logamgm 3manahnznb
3obbmMmEngmgds ssmm3g3b 3MbLhndHyEsL.
3M9%0gbMHnb 3000500 gabbmmzngmgdymn
noym 08 939469080, MmImMgdmsbog 30d0¢H0
LEMMgE 93MmMnbHaMagnnb dndsbL 9ababy-
M90s, M3 3obLOdM3MYmns bLodoMmmzgemb
3mbLHoMYENnm. 080L LLEE)bs, 3Mydo-
©96(M30 ooM@3ns ™y oMo IMbBLHNDHYENY,
0600369mm3060 oym 3000h0L dnbosmMbmMO-
Mmo30 3md3mbybhob d3ox0mE FobbLodmzms
©o 99b00530b0 AH3NE90xMx0900L 3MLYOMOY,
Mo3 ooabHYMYd®s 3000hnb dnboosmMmb, 30-
600ob 3M9B0gbhHnL BoMIMTOaz7bMdY
396 Asnmzmgos bagamgm 3mmadnzob gobbm-
ME09mMa00 o3hMIshyMoc.

sMmEgmon g3mm3ymo 939yb6ob 3mbLEHN-
H3u30odn oM osMmob Toomomydymon, MmI 3M9-
B0gbhnb G0gM BsMIMIoagxbmModsL bgnmMm-
©900 30o3MmoOnL Mmobbdmods. J9gmobbdgdob
0y 0sbbdmonb 099060030 s30MAdHPMO©
039m0bbdgds LogoMmgm 3mmahngnb gobbm-
MmE09madnb MmL, MoEaeb LodomMmadgbdm
000mMm3gmmonb dmeamdn 9.6. ,,0039335M Y-
Mm0“ LogoMmgm yMmoogMmomosms bygmm 39M
05MLYOYOL. MMELLE 3996030 bLodoMmmodg-
bhm 00sMmM39mmonb dmEgmn dmgJdgwgob,
033em0bbdgde, MmMI d;v3mMmonb goMgdg 39M
dmbos bogMmodmmMabm bgmdgzmMymgdnb ©o-
©900 0y Mondg IMa30Ma3900Lb BoMIMyoy,
Moasb smbndbyman sMab P339 LogoMmgm 3m-
mo®03nb gobbmMmEngmgdalb dgw©gan, Moboi
bognMmomyMmo sMdohmab gYbJannm smgy-
M3omo 3Mgdogbhn 39M gobsbmMmEnymgoL
©30MY30090My. 9939, 3bons, MM Bynd-
Mamymo sMmonhMmob Bybdsnnb dgmby 3Mgdon-
©96®L, 99430 boddmmyMmo YJRMydsIMbomgds
dgb3ab 3mmggo bobgmMdboxrmb TgmoymMmgdL,
3o0ommb dommab 3madynbngans 65d0bAngMa

ammdnm, EosxgndbomMmb sdMn o6 goszgommb
3963bo70s, 39b309L Fom bodoMmmzgmb ¢hg-
Mohmmnadg my dob gomamgob gamgm mazab
admmohogxmo s Bgodhmomymo dsbshob
aMamaddon.

Mob 603603L BoMIMToaabMds o 3M-
63M9hymn 3000h0 P393d0MOIOMEO MY oMo
LogoMmam 3mmmoadndnb gabbmmzngmgdshb - gL
3Mab bognmba, M3 dmombmazs AbxgmMmMoSL
LobodomoMb dbMosb, My 7930 ESL-
My dgbzgoMs o dmazafmn bognmbo — My
d0600MLOL TohoMmgdgmn oym mo30® 3MI-
v0gbhnb dogm AohoMmydyman dgbzgwoMmgdo.
LagmMbLANBHYEOM  LoboBsmmemmb 3mgbydab
2023 Baob 16 mghmddmab N°3/1/1797 ©sb-
33000006 ©o303d0Mg000, La3MBLANHYEOM
LobodommmMb dmMmbodommnmyggdab - 0Mmabg
ndgmmodzomab, gomMgn 339Mybhbomasdon-
Lo @O ™MYNTYMD HYWYdob Zobbbzszgdymo
dvMab dobgzom, LogmbLEHoBHYzom LOLLDS-
MoMmb 6o ogEanbs dmozmmodab gmmas-
mymo MobbdMdob gogh0eb gMmmo@ 30d0¢H0bL
dnboombmomngn dboMy, 3gMdme, ombndbyann
30000900 bmd oM gobio LobgmdboxzmbL
0gomsyMmo 39Mgdmboym Mmanb o6/s bmad
3 isMmzns 3MbLYNMYENNM BobLodMgzMy-
oo dmozmmonb dogm bogoMmgm 3manohninb
3obbmMmEngmgoab  9gbsmydoymo  y@my-
000mboydo.°

299memb0dbym LoznmMbL 8g3b doodbyzghn
0603369mmds, 306000006, dogomoma, dgbod-
mydgmns 3MYVNIbHL dmszmMmonb ™msbbdm-
00 gobgbmMmEngmgdnbs 3000¢qd0, BogMod
09350 30000HnL @MML Loy dMab dobosmbo ym-
gomoym d99Lsdsdm o 33Eyboma dms3zmmonb
LagoMgm dmaohnzym 3PMLL. 88 d90mb3zg30d0,
©a0MM39mEs 30 3M9B0abHnb dngMm 3MbLEHN-
H3E09, MmMEaLLE BMMIsPYMn MbbIMOs 0g67-
0m@o bLobgdy, ogMod dnbosmbo oM ogdmbag-
mEs dmo3mMmodnb 3mdaEnsl? bogommzgmmb
3MbLHODHYENS FbmME BMMIsYMs bmad oM

6 Logomm3zgmmb  LoMbLENGYEoM Lobsdsmommb
Ombodstomggdol — oaMmoby 0dgxhannd3onmols,
gomfgn  333Mgbhbomodols ©@o  0g08nMsb
Gnomndob aobLb3s3g0nmao sBMo  LoagoMozgmmbs
LO3MBbLANGYBOM Lsbodsmameml 3gmgbyndol 2023
fanal 16 mg@mddmal Ne3/1/1797 csl33bsbosb
©535300M7000), (11-22).
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000396L mo3mmoab mabbdmonb bogoMmmgdsb
3M9%000906H0L BoMIMBsagbmmdnbmznb, Mo3
©330330M307mns  LogoaMgm  3mmadngob go-
BbmmE309mMg00LM6? Fbmeme 3000¢H0 bmd oM
99390900M900 00bbAMOSL, oMoy boMIM-
000396mmd0b gobbmMmEzngmgdabsb dmagomans
3M9%0096(MnL dogm gozmgMmadymn 3mdOENYY,
30000056 BsMIMTogabmmds dbmemme yEbm
9399600L mogMg0meb dgbzgoMmab ©o §39y60b
©3(H™M3900L oM gYm@abbdmodL. 88339 MmMan300),
dgLodmgogmns bogommzgmman dmadboomaym
BoMIMBoagbemos 3Mgdowgbhnb dogm, M3
©330330M707tn 0d690M©s 3330mmmE bogamMmgm
3mao03dob gabbmmEzngmgosbmasb, Mobeg, dn-
30900350 dMe3MMANL M3bbAMdabLY, dgboadumy-
09mns dmaz3mmonb 3mmothn3nbasb gebbbgesg-
00 3MB0E00L ogzngbnMygds AM3Yymemo.
3M9%0gbhnb ymmIsmyma 9.6. ,96900-
Mmon3m“ 30000 dgbodmgdgmos bogMomE oM
0ymb o3e3dnMydyma bogamgm dmeathnznb
3obbmmME0gmMgdabmab. LadM3aMagaMgm 3000-
Hho BoMIMBoanbmmdnb ghm-ghmo ggmmadsy,
003Mod oMo gMmmogMmmn. 9.6. ,36900Mmn3m
30000h900“ 3M9Bnabhds 60bs BgddnE go-
BobmMmEngme, MoH9E 006 3oMmedgbhdnis nbo-
30My 2022 Bob ymgzgmbemoymao dmbbgbgdab
©MmL,” MboE IM3Y30 303 ddoMM3gM0n 3-
b0l gobEbonds.2 3MydnabHhds gobogboo,
Mmad 2022 6ab 26 Mg09M30mb dob BgMogm-
000 9m930 oMo dmo3mMmonb dogm 3oMadJn,
30Md030d0, 0MOYLgbs o 09MmNbdn bLog-
Mmosdmmobm 300009009, sdodhmd dob yzgms
MBOENIMIYM0 FMMTdH0 gooydds o 30MdE0
3Mbhogdhgoob godmygbgdnom bodydam 30dothg-
00 30Mo 39b3900MY05E ,,39M0J30s" dbgmn
d990703900 30 003MomMyd®s J39Yobsb.’ dom
J3mMm, Mm3 dms3zmmonb yomb 3MydowgbdHab
9096 3000(H900L gobbmMmEzNgmMa00vg EbLLOY-

7 ob. 3fgB0gbBals 396(3bogds <https://
www.facebook.com/watch/live/?ref=watch
permalink&v=273088481655263> [dmem bBob3s:
18.05.2024]

8 0b. ,Jomonmo mEbgds — admimo@oymo Logdo-
Mmon3gmmb” 3mmo@ognho LLdFML gobabogds,
<https://cutt.ly/vwhOP3DU> [18.05.2024].

9 0b.  3M)BoabBnl aobbogds  <https:
facebook.com/watch/live/?ref=watch_perma-
link&v=273088481655263> [6menm bob3o:
18.05.2024].

WWW.

0900 oM Im3ymanno.

3o6Lb303909m sBMAn 330mbyMmom, MmMAI
L00goMgm 3mmadnzs 3MI3mgqdbymo EobEnd-
om0boy, MmMIgmol 30dBbs@ nbobogb bLobgm-
0603mb dIMogz30mn, 9MM3ab6gmLaeb gobbbge-
390300 ab®hgmabolb PdMY63gmYymaal, Mo
9m0Ee3L LobgdBogmLb JLogMmbmydsbmsb,
93MmbmangyM gobznmomgdsbs o 3gMnomEMy-
mOoLMOB, 0ed0060b doMnmon yiMg09500bY
©o M330LYRMY0700L EOE33LMD V3e3d0-
M907 LB30MbgdL o bb3s""® 38sb:Mb, ,,0MbY-
00000 3M LogeMmgm 3mmainznb gobbmmEng-
®g00bL 3anm0n, 3Mddg 30Bsbo s gogmgbs
9394600 LogoMmgm 3MBOENMbaMYdDY. M

30Mmodgbhnb BoMIMIoaggbamgdab od-
Moo, 3mbbhohyEnob 52-9 dgbeob 3oM3zgmmo
3969d0bL ,,0" 939339694 hHn dmozo3b yzgms bobab
BoMmAmMBoaabemmonm  Jumgdsdmbomgdsb
o 0 dybeab d0mds oM @Hm3zgdL d9dmbig-
3900, MMAMob QoMmamnddoi3 bojommzgmmb
3M9vngbhn dmozmmodab cmobbdmdab goMmg-
dg 3obobmmEngmgdb BoMAMBSEgbmMmOsL,
006bdMmdab oMbgOMds bLoZdMEYOYMMS O
o039 LOZEIMBIZMNbMm Bgbnbmzob LogzMEgL
bodoMmmzgmb 3mbLAHNHYENS of HM390L.2
don mgdom, oba3zg, 3MMOMgdyMos boMmza-
B0ob0  3MogMHogs, Mol oMbLbyOMOL J39y6ab
dogboo BoMIMToaabmmdnmo Ja3mgdsdm-
bogngdab gabbmMmzngmgdab MmMbL dmogzmm-
00bL 006b3AMOOL  LogoMEydyMMdaL  bogzn-
0bdn, 006bdMdL dmmbmzbabs o d0Egdab
3M3gHn3s ©d333000MJ0YmMAa oM dM0bL o bogn-
MmgoL godmbBMMgOsL.”E bmad oM gyeEobbdmoL
dmbndbymo 0dob, MMI BoMIMIoagbmMmoby

nymao 9439y600L dogbom o J39yb60b gofmgmg-
0L goMmyo BoMIMToaabMOs? 09690MEL

10 Logommzgammb  LazmbLENEGYEoMm  Labsdsmamemb
dmbsdstmommggdol — nMaby 0dghmad3nmal, go-
mfgn 339Mgbhbnmadalbs s ;ygndymst Gnmyndob
8obLb35370mo sBMa Logomm3zgmmb La3mbLE0-
Gneom Lsbsdshommml 3emybndol 2023 fmoal 16
mg&madmal N23/1/1797 sl33365L0156 8393306M7-
o0m, (l11-23).

11 0939, (11-24).

12 Logoozgammb 3Myboab@ ol dogh 3mbLENENE0-
0l omM3930L MoMdSHY Lagomm3zgmmb Lo3MbLE -
GnEom bdbsdsmommmb 2023 Hamob 16 mgEmadmals
N3/1/1797 cosls3360 (11-17).

13 0939.
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30 obgomo dogmds bEmMN? 330dMmdm, MmA
0My. BoMIMToabmmds  LV3ObMbIydM
©mbadg oM oMmab gobdoMmbgdymaon, o3 3oMmm-
09000 30 3933900M0 byds, My sdodngdomon
M939mo30g00s bogomm J39y60b dngboo Bo-
MIMToa90mmdabsL. goghne, MmI Bmgdab
3obdo3mmosdn g39ybob dogbom BomMAMAo-
©396mMmmoO0bLLL 3M9BNEgbHo oM LognMmmygd
0Mobonm mabbadMdob dmozmMmonb dbMoob
©o 0bndbym MabbIMOSL nmgds dbmemme
939Yy600L gomagmgobL goMmgom 30D0dHnb MmMD.

3m9bydob  ©ob3zbodn  dnmomndymOy,
Mmmd 3M9Bogbhob dngMm dJ39ybab BomMIMDo-
©326mmds  gymabbdmdb 439ybab, bombab
bobgmoo dmgBngdsb LogMmodmmabm bods-
Mmool bYONgdHd;Meb, Lb3zeabbzs J39yobo-
L6, Oy LogMModmMmabm MMZsb0BENYOMV,
0000 BoMAMToanbmadmeb, B3dnb3ngMo Bm-
Mm0nm @o, obY39, ,oMangMon bb3zs dgombzgae,
Mmmdgmmo 52-9 dgbmob 3o0M3gmo 33690l ,,0°
9393969hob  Ommbm3zbobodn ©oJ390w90s-
905 3mb3Mgbyman gomMxdmgodqdob dobgwzom
760 gowabygb“™ 8gLodsdnbo, 3mybydab
303360 0TMIBYMO3 AOTMBIMZIMDL of 030~
m0bBnbgdL bagoMmgm yMmmngmanmodsms bgzgmm-
do BomMIMTogabemmdnbL gobdsm®madnb 3gmbom
o ombndbogb, MMI ymzgmo 3ZmbiMghymo
39M9dm90900L Bobg3000 36 Foobywab
3M9%096¢0b dngfm BoMAMBoagabmodnlL go-
bbmMmzngmgds. 08 RJHoL FomzsmnbBby-
00m, MMA 306MbAYOMMAS oM gobadoMmbozL, Mo
0390bb3nds  Logommzgmmb 3mbBLEHHIENOL
dnbg3n0 B6oMIMBo©E9bmMdaL gobbmmizng-
m7y000d0, 9MmoyMonn mmgebm, MmMIgmbyE d9-
3dans gobdoMmpgds, bBmMgE Loz3MBLAHNMHYEZNM
Labodsmmmmy. FogomomoE, Asomzmads oY
3Md 93bm 939y60L 3Madagbhob nbognshnznm
LagMaBMbm 3MBY60393NDY LoJoMM3gML
3M9%0960b 80gM YoMmnb ;mgds 3MmbLhHabhyn-
0b ©iE3s®, 30e3MmMONL MebbdmMdab goMady?
3b939, 3gobogdyma boagomgm 3manndngnb 3n-
Mmmd90d0, nEabdHMo© d9833LEYds MY My Lo-
Jommzgmmb 3Madngbdhnb dogm 93Mm3ymo
9394y60b 3M9dnabdHnL nbognshnz00m Lohgmy-
gmbm 3mdnbozsEns bogjoMmmzgmmb 3MYdNEYH6-
H006 o, Jogamoma, M3x336¢0 J39yb6ab o-
14 0939 (111-46).

©9M0b nbonohnznm d99aoMmn bohgmgnmbm
3M0396030305?7 mMM03g 30193MMO0LZsD Mebbdm-
00Lb doymgdmmodab d9dmbzg30d0? ob Mmgmmo
amm3shoo P6o 8gamobbdmb 3MxdngbH-
0o 6900bBNgMN gobbowgds, ML go3gmgdai
LML Fbmaomdn dndEnbomg dM3m™Mx690006
©930300M79000. 003. d90dmgds MYMMOYS©
300L3gmmo, MM3 3M9daIbhn Todnbog of-
®3930s 3MbLAHNMHHENL, MMEILLE Lb3sbLb3s
939y60L bLobgdbogm dgmoymL  b3zgdMES
boagomm3zgmmb BHagmabhmmnsdg Mebbdmonb go-
939, 00YoM90s LuhgEgBMbm 3MT603eENSL
36 bmznomym bnzMEgdn 93MEgMYds bb3so-
bb3e 3obEbogdsl, MaE sbyzg sMab 3Mydny-
6oL BoMIMDBdagbmMdNL B3MMTo.

2. badamOI3IML
dmJvN0MOIBONL
JBCMI603(MLOCNIBIBOL
LOIEEIMAN badIMIM
JmO)0IMOIMBA0)0 LABIMMAN

d90magomgmgds 0y oMy 3Madngbhnb
LogoMmymMm JBRMYdadmMbomgdgdn dbmmme bLo-
JoMmmzgmmb 3mbLbhodHyEnob 52-9 Igbaob 0"
9393969 0m? 3obybno oMy, 3060006 dH0T-
by 4393969Hdn Toomnmyxoymn JRMIoSaAM-
bogd900b oMo, dgbodmms 3MLYOMOEIL
bbgoabbgs Lognmmgods, MeEg TmombmzwEaL
3M9B0gbdHnb AhoMmomyamodsb bogeMmgm yhmo-
amomosms bggmmdn, MoE oM gYmobbdmob
3050mmE bogoMmgm dmaahngob gobbmMming-
™mg0sL. gobbbzo3q90m s0MAn dMbLLTsMOY-
900 dbzgMogb LEMMgE 03 bLognmbos 3o¢9-
3mMnody, MmIgmog dogomoms® dmMozazb
bogofMmgm yMmnogMmomdoms bygMmL, dogMod
0 ggobbdmob jdyomme  LogoMmgm 3m-
omo@®odnb gobbmmEngmgdsl, 3gMmdme, ,Lo-
Jommgzggmmb  3mbbodhygoob 52-9 b
30396L LogoMmmzgmmb 3M9Baabhob Moy
9903™MYBoYM JRWMgOsdMbLbNxd0L, MMIgm-
00 gobbmmEngmgds dgndmyds, doo dmMab,
dmombmzgoab Lojdommzgmmb 3Mydoabhob
bogofMmgm PMongmomodgodo dmbobogagmdob.
00300y, LodoMmmzgmmb 3Mgd0ybib
dgbodoms  9dbgmydogmMo JRMgdsdmboeng-
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00b gobbmMmEngmgdabob, 3gMdme, 3Jobmb-
99 390ML oL 3MmEgbdn, sbdomoaL
bb3zoabbgs LogMmadmMmobm mMMEsb0dIENAL
dmbLOBMYO0L AMLAYDS O oobsmNdYds o Lo-
gmmadmMmobm 0gHmMmgdmseb bb3zoobbzs g3m-
M3nom 3mIPb0gaEns, MeE 99339M9dns, MMAT oM
dmombmab 3mo3Mmonb 0ebbdMdsL.
Lagsmmzgmmb 3mbbhodyaoob 52-9 9y-
bamab Lomogmos ,Lodommzgmb 3Mgd0EY-
bhob IRMydsdIMbamydgdnY,  dgLodsdnboC,
dnbndbymn 6mMANL dndobns gobLodM3MML
3M9%0gbMHnb JRMIdsIMbOMYds RIMB-
900, 0Es oM sdMABYMo30. smbndbymo
dybmab 3nMmzgmo 336J¢HnbL,,0" 43939694 Hob do-
bg30m, bogommzgmmb 3M9BNgbHn, oMo
Aodmmzmomn s gobLodmzMymn JRMWYode-
dmbomydgonby, sbY39 ,obmMEngmydb 3Zm-
bLHOHIEN0; FobLodMzMyM Lb3s YBRWYOS-
dmbomyd90L.” smbndbyma ABsBgM0 oMol
SOLbmyHMo goboggdn, 306000006 bodo-
Mo3gmmb 3mbbhobhyEno 396M danmzomabbn-
690L EgbHomym AdMbsmzamb 3M9dgb®HnL
793mg053dmMbomgd900bs 03 doMmdn30 dndYDNM,
Mmd 3mbLbhodhYEns oML dmasn BmMMAgdnL
0dbobggmo ©mM3ydgbdn, MmIgmoz o©a960L
DdmMgo AsMAML o DMBo® IBRMYd3dMbNYdY-
oL 3mbbnhyzonMo MMEbmMydnby. 53 dDMBS-
©0 YIRMIOosdmMbomydg00Lb o LOZObMbTIEHO-
om hsMAmML goMmamyddn 3o dgbodmgdgmns
3MbLhNHYENYMTS MMZEbMYdds do®Hgdnm
3obabmMmEngmmb Mogn 33amgdsdmbomygdgdn,
Mo3 010639305 doma bhohybobo.
0603369mm30600 300603d6ML, MMA 3Mad0n-
©@9bMho, 3mbLbhndhysnnb 52-9 dgbenob dnbyco-
3000, sbmMmEngmgodL ,3mbLbAHndHYENN0 gobbo-
d03mMem bb3zo YIRWMYOIMbNEMYOOL” o dMY
20 003000 3obLodbmamym bb3zo yRMYdsdM-
LoEYOq0L sMBNTBymMa dEILHYMIOL sbI39

15 Logomo3zgmmb  LazmbLENGYEoMm  Labsdsmamemb
dmbLodstmommggdol — nMnbgy 0dghmnd3znmal, go-
mfgn 339Mgbhbnmadals s ;gndnmst Gnmyndolb
8obLb35370mo0 sBMa Logomom3zgmmb La3mbLEo-
GnEom Lobsdshommml 3gmgbndol 2023 fomal 16
mgd&mddmal Ne3/1/1797 sl33365L056 8393306M7-
oo (I1-17).

16 03nmobbdgds  Logomom3zgmmb  3mbLEGYE0NL
dgmoby 0o30 Lobgmfmegdom ,,Lagsozgemmb
3MgBogbBn”.

03 339 HL, 3M9BogbHL, dobo LEHIHYLOESD o
000MmM39mmdnL IMEIMNEsb godmdwnbomy,
dgndmgds 3gmbogb Mngn ndsbgbhymo yxumg-
000mMbOEY0900LY, M3 oM dMOb SAMTIBYMIZ0Q
©33Mb3MyMHgdyman 52-9 dbedn. 835NN,
Lagommzgmb 3MbLbdHndHyEnsdn M3 ob sMab
dnnmgdymon, MmI 3Mydngbhn byndhfmomy-
Mo sMmonhMns s, dogomams, dobn gMmm-3-
Mmoo gy6d3ns 3Mmbxymagdhgdnbs oy 3Madabg-
00L gobadybhzos, sME ob sMab gobdombgodymo,
Mo 03nbbdgds 3MyB0ab@nb bnddmmyMm ob
39M90mboym a3Mndedmbomgdgddn. ™ydEy,
69000b309M YRWMxdIMbOEMYOLL, 3MaBNEIbMHN,
MmgmmE 3mbbdhohygngMmo mMmasbm, sbmmiEng-
3oL dbmemme 3MBLAHNHIBNNO omzsmabbo-
690 RuMgmgddn. 9gLodsdnbL, doM3399M™0
JIRmMY0sdmbogdgdn, dgndmgds 3dedmanbe-
M9mMO9L sMs 3MBLEAHNMHYENNL 52-9, 0MOTJE 3M-
BLEHOMIE00L bb3s Fbangdnsb, bmemm bgdab-
009M0 999909, MMIgmoE 52-9 Igbmb bEIdY,
760 godmiNbaMoMOEaL Ma300 3MBLEAHNEMY-
300L bbgs bMMTNEb. bbzoaobbgs ba3gMmmb Im-
069LM0gg0gmn bmMAgdn dgndmgds aymb 3m-
BLHNMIE00L Lb3oELLb3gs Mo3dn, BogeMNMY,
78-9 dgbmo 00396L oMo PdyommE 3MgdNEY-
BdnL, 0Md8g® DMPss@ 3MbLANDHYEYMO MM-
3o6mg00L 30MEYOxMYdaL, JRWMYOsIMbNEY-
00L gaMmgmyddn, dnommb yggms dBm3s g3Mm30L
39300MLY o AMommsdabingyMmo bymdgs-
Mmad0b MMZebndsEnsdn bajoMmmzgemb bMy-

o0 06hg3Mo3nnb ndmMY63gMboymao.

3. badamOI3IML
ddla3mMa0b 01o6baMalL
LAINEMMIdI LadImMIM
JmMOI03mOIMadad10 bBIMMA0N

bodoMmmzgamb  3MgdnEgbHob bLogoMmgm
IR3mM905dMbomydqdn, Mo3 Fom3smnbbnbg-
Oymons 52-9 dgbanab 3oMmzgmma 33694bHob 0"
9393969hom, bmmEogmEgds  dmagzmmodab
00bbdmdom, oMo gmhgdab ©@obnd360b
183my09mbomydnbs (0036bdMONL bsE3MS
domomgdymns  dmo3mmonb  Bampanbgody).
dgLo0od0nbYE, Lodommzgmmb 3MgdEgbRL
bgnMmEgoy, dm3Mmoab, MmgmME 3MmMyany-

9% 3939M0d)
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Mo mM3abmb Mmobbdmos, MMA s6oMAIMML dm-
™mMy38My390900 Lb3s LobyWABbNBMYdMOb O
LogMmadmmaobm MM3geb0BsENg0mMeb, oML
bogMmmedmmobm bgmdnzMymgdgdo. 3Mydo-
©96(0b LEMMgE Tmo3Mmonb mobbdmdom
903900 LogoMmgm dmmadngnb gabbmMmEng-
mgdsdn, ombndbymo 30 gadmabohgds dmmo-
30M8390900L BoMmIMgdnm, bgmdgzMmymagdanb
39000 ©s 0.0. 9L IRWMYdsdMbomydgon 30,
MmgmME gobbbzozqdym o6MAn 33nmbymm-
001, 39M 0g6900 sMdahMmamyMo o 39Mydm-
Bbogamo, Magob dob Am3y3900 dqbodsdnbo dg-
©93900 g39460bm300L.”

3M9%0gbhob smdabhmamyMmo ®Y6J30g-
00b gobbmMEngmgds dmombmzb bobgmdbo-
amb dgmeymab goM3zgnm 3mmah03nm ©o-
0M30090Mdsb, MOEEsb 0y ym3gm 39Md9
LogoMmam 3mmoadndgm sb3sMaBBY 3MBNENAL
©obogngboMmygdmo LogoMmmzgmmb 3Mgdn-
©96(L LM@Y ds LagdoMmzgmmb dmv3zmMm-
00b obbdmoOy, 00806 bLYBgOyMO 3MBENS
090030390 sngdgods, Mmammz badoMmmzgmmb
8003MmoO0L dMLIDMYOS (530653 30, MMEY-
Lag Logamgm 3memoadngob bLHMIMHYZNNELO
3o0mdnbomg, LoJoMm3zgmMmb dMazmMMOLL
3MAg3600, 3MBogns LogoMmzgmmb 3Mydo-
©96(1ds gosbdmzs6mbL). bbgbgdymn Jdggdnb
3obbmmEngmgdnbmzalb bogoMmmzgmmb dmo-
3Mmonb gmmdsmymo 0sbbdmdob dmmbm-
3065 ®yb6JEnsb 39933™0bL s, BaJHMOMNZ,
dBML ©oY39M3e3L bodommzgamb 3MydowY-
bhoL, MmagmmE 3mmohngnmoem d0y39Mdmndg-
oo bobgmdboxmb dgmoymnb §0ygdsb. 8

Lodommzgmmb  dmogmmods  3Mmmganymo,
33 bMymgdgmn bymabyxmydab ydomagbo
mMagobmo o LEMMYE ob sMab 3oLybnLBZg09-
oo bogoMmgm 3manohngnb gobbmmEngmgdab
890935® 3Mb3MIMIM™ J3gIogoLy MY 3oe-
6y39hnmg090%9. dgLod300bE, Y3gms 3Mb-
bHobHY3oYMo MmMZebm Pbwo nymb dgbodsdon-

17 Logomozgmmb  LazmbLENEGYEoM  Lobsdsmommb
dmbsdstomggdol — nMobgy ndgmend3znmal, go-
magn 339Mg6hbomodals s xndyMmst Gnmndob
3obLb35330m0 sbMmo Lajdomm3zgmmb La3MbLEN-
&nEom Lobsdshomml 3gmgbyndol 2023 Homolb 16
mJ&mddmal Ne3/1/1797 sli3365b0156 s3e380M7-
o0 (II-15).

18 0939 (111-29).

bmdsdn dmazmMmdnb dngMm gobbmmEzngmgdym
LogoMmgm 3MmMobhnldsLMb.

3bo@ny, BMso© 3MLbyoMOL dgbodmyo-
mmoy, MmMI bodommzgmmb 3MgBogbhds
©000036ML, boggMmomby d994060bL dmozmmdAbL
dogMm gobbmMmEngmadym bLogomagm 3mo-
Hh0gob, 00gMod, 3MbiMahymo, 3MId0EI-
b Logmmdg ByModndznmab 30dDahom 39M
300690y, 3MadoEgb®ds MmamM o Mo
RMMINM sB0sbs 06 bgma dgydoms bogo-
M39mmb dmozmmdab dngMm LogoMmgm 3m-
mohngdob gobbmmzngmagdsb. Lobodsmmnmm
390069439h0mgonl, sbY39, 396LL3s390yM™O
3dMob dobgzom, oM ymxyzoms BosMIM©a]-
bomo dh303903mgds 08ab dgbobyo, MmI
A00doMmm39mmb  3Mad0Egb®Ts  gosbdmazgo-
6o 3%o3b0mgdn, MmImgdnE bogdoMmmzgmmb
dmogmmonb Logoamgm 3mmoahongob Lobo-
Boom3gams 96/@s absndMs Loznmbgddy,
MmdmgdoE Modgbonmo gobEwo dab, Mm-
amm3 Lobgdbogmb dgmoymMab, EgMgdm-
Boym Mmmb, 36/ gobsbmmEngms abgomon
d09@90s, MmIgmdsg LodoMmmzgmb dmo-
3Mmonb bLogoMmagm 3mmohngs ©ooH036s.“"
MmmgmmE gobbbzozgdyma sdMoEsb nM339-
39, 3M9%0096H3o BgaMambodbymaon 30d0(hg-
00b g®omgmgddn 0d Lo3nmbgddy nboydMy,
Mm@ 93Mm0bhgaMo3nsLbmob ozoz3dnmgdom
006m@odymo 3gmbo LojdoMmmzgmb bLo-
goMmam bLogdgms bLodnbobHMMESD.20 dgbgzg-
©Mob dnbsomMbOL MoMOody oMz LogmbLhn-
HaEom LoLBIMOMML EL33600 s M3
bbEMAnEsb oM godmMmgizgyms, MmA 3Mgdo-
©96G0b d09M 9b390MYODY 3ogMIM®©s 0bY-
00 gdogbomo, MMIgomolg LobNbsdMIEIgm
0ym 33Mmmodgbhob dngm gobLadmzMymo o
0mo3Mmonb dngMm gobbmMmEngmgdymo bogs-
Mam 3mmoahngobs 86 3mbbHobhygoymo mo-
M9goymgdgdabLo.

19 Logomozgmmb  LazmbLENEEM  Lobsdsmommb
dmbsdstomggdol — nMnbgy ndghend3znmal, go-
mfagn 339Mgbhbomsdals s gndyMmst Gnmndob
3obLb35370mo sHMmo Lagdomm3zgmmmb La3MbLEN-
&nEom Lobsdshomml 3gmgbyndol 2023 Homolb 16
mg&mddmal Ne3/1/1797 sli3365b0156 s30380M7-
o0 (IV-33).

20 0939 (IV-34).
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4, buoamAM 3MEOMO30L
896b(MMBOACMISGOL bIM3EJIaM™I

3M9%0gbhHnb Loogm LT 30d0MH:eb dn-
0ommgdnm 0mo3mMmonb BaMIMIoagbgmads
dmbndby, MMI ,30065000006 of 03bmOgh Lo-
30Mab dnbooMmLL, 39M doymomydgb, Mo dBo-
0bn 990dmgds godmabzombL bLojommzgmmb
3M9Bngbhnb §095w0909005“" — dgLoddnbL(,
336mo0ns 3mb3Mahymo 3000hg00L d9I39©
3M9B0gbdHnb LoydMab dnbooMmbo, MoE Labo-
domoenmbomgnb 9608369mmgzsbn dhH303907-
m90s P6s ymxzomoym 3osbyzahomyonb
00LoMg05. BMZsN nbxamMmTsgoom 3o, 3M9-
90096(hnb ©odM3nEgoxmMgds o dabn go-
b3boadgdn Eboymaxab daob dboMmogdgmab
939Yy60b 93Mm0b@Hgamoznab gbdodg. dmEgdym
d90mbgzaz0d0 Lobgdge dbmmmE BmMTSMY-
M0 ,,50M0b” 3odm 3MyBnbhHob Mobodydm-
0006 gooynbgdab byMmznmao 3aMmmdgbhob
dbM0@ob. oM obhyMmgdy, MMI 3MydnEb-
H3s 3000hob @MML godsMmms IMmmMsdaMszg-
0900 3mb3Mgmym Lognmbdyg, M3 0930
0M35mabB0byoL og. LogMmsdmmabm bgm-
0936M79m900b Eoydal, o6 MMA ngn godma3no
bohyznm 3mb3mMgb e bagmmsdmmabm dgb3g-
©Modg O oadNby §39ybab 0bhHgMgbydn 6
308Ms30 bbgs 80BN, ME A(H303909™MY05000
0g690m@s 3odyoMmgoymon. 3603369mm35600
d00b60dbmb, MMA LaDP3MaOL Tomds 3Mydo-
©96®0L 65L3™Mab Gogho 30 oM gyeEobbIMoOL
3MbLAHNMYENOL POMM3g30L, 0M3BgE LoydmMab
d06s0MbLN, MoE dgndagos bym oM bogoMmmygo-
©3bL LadM3MEaMgm 30Dn®L. dgbadmgdgmos
33bm 939y60bL 3MaB0abHas bodommzgmmadn
300000LOL IMobyM3ML 3MxdEIbHMob dgb-
390My, Mo @MmMLsE 860336g9mMm30b60 0gbgds
3M9%0gbhnb TngMm gdo3gmgdymon gobibowy-
0900 o dgboosdnbo gdozbomydn.

Lagemmzgmmb 3M9dngbdnb, MmamM3
3MbLHNHYEYMO MMZBML, BY6J3nMBMgdab
bo®yd3gmoas BgodMmomymo smdadMmab bhobhy-
L0, 36036xMnb GomMamgddn 3o dsb oM b
3gmbab dndo ndoby, MM 0y bogsMgm yMmo-
gmomdsms bagmmdn dobn ymazgma bsdoyo
oM 0946900 T9mobbdgdymo 8;e3mMmoOsbmab,

21 0939 (IV-35).

0nbndbymo 3mbLbHoHY30NL oMM3g35@ Ao-
nm3mgds. sbgm 30Mmonddn, Lobymdboxmb
dgmoyma 39M 0db690s Jogomn o 3MmMEYT-
hogma J39y60b 0b6®HaMaLgoab LooMogzmdY.
LogmbLAHNHYEM bLobodoMEMbL bJnMEgds
dyoMo abudymMgds 3MxdnEgb®nL Jdgwgde-
40 obodoymab 6036900bL o6 3MBLAHNHYENNL
©3MM3930L Boghob absIbHMgdMy. Lo-
Lodomamb Pbs 899x8s0Y0N06Y, 3Mb3IMIDY-
o, My 3M®3935L 3dmbo sgomn 3My-
90096hnb dbMnsb o Mo bodaMmmgdmn3zn
©obOOYMY00b Loxgydzgmdy.

9. buJumdI3IMML
dMBLONNOIJBOOL PIME3J30L
baMmOLLO B 06MIBLAO3MBGY

bogmbLAHOHY3oM  LobodsMmommmb  EOL-
3360L30L, oMob 30 Boodbyzgho 0600-
3690mdnb @oMmm3930L boboomn, bomabbo,
0bh9gbLogmods s LNAdNdg? 3MyBNEIbHOL
6900L30gMo ydb0d3bgem oy 9603369mm-
3060 40900900 g0dmyds 06393090 ,,3MOLEHO-
Ha300b oMM3930L“? 3603369MMM38600, MMD
LodomMmMEMadMNza® nymb  LLOYMYOYMO
0Man0dnbhgo0bL o dgbodsdnbo Yhyysmn ddH3n-
3969m™y0900L  bawyd3zgmdy  dmanoadhngymo
0065390Mmdab 30Mab dogm 3mbLAHNGHIENOL
©oMM3930L x3oghn. 306006 3oMTgbHobL
LodMmEMmM BoEsby3zghomgds 9xndbyds 3m-
mohoggm dmdnzgoLb, sdohmd gMmmoymomn
00339Mdmgdgmo 0830A396Hnb 3MmMEgyMedn
3Mab LobodoMmmmm o dobo bodsMmommygdmon-
30 ©ob33bo. 3mbLAHNBHY30nMn BaMmoagnbgdab
a3hmMms gobdoMmbgdom, 3MydnabHhds gob-
BDMob o Ybgdo® ooMmmzns 3mbbHnhyEns.2
3m9b300b ©ob3360dn Bnmomgdymoans, MmI
BoMmanbgoab o3hmmgda LobLodoMNEMbLASH

9036 ,,3mbLAHNHYENNL PIMM3I30L Baghnb
©oabHYMgdolb, My MmboE, domn sdMoo),

22 Logomm3zgammb  Lo3MbLENGYEoM  Lalbsdsmamemb
Ombodomomggdol — oMmoby 0dgheadznmal,
aomMan 339MbAbogmsdals o 09007MsB  &Y-
mydol  gobLb3zezxdmno  sbBMmo  LogoMozgammb
LO3MBLENEYEOM Lolsdsmaeml 3gmgbndol 2023
famal 16 mg@mddmal Ne3/1/1797 sl33b5b0sb
535380Mmyd00 (I1-11).

9% 3939M0d)
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dbg3zgmmodsdn o bs aymbL Tdowydymno
3mbLHOMYENNL EoMM3g30b gobdMabymmody,
bnddndg, IMBHN3309, ITEEsM0 JJEI3N ©
bbgs goghMMydn, MMIgMms gomzomobBnby-
00 3g3Mm M9 g356@H Mo 3mahnldyMmo gowo-
By30hH0mgonb domydnb MmL 3smMmadgbhdon,
0330 LO3MbLbEHNBHY3M LabodoMMNEMM oS-
LHYMOL 3MxBNgbHOL BngMm 3MBLABHODHYENNL
©oMM3930L BogHL. >

afmon dbMog, 3mbLbhHodygonMo BoMmwagon-
6900L 03hMM9d0 0530039 0BLYOY0 3MgdN-
©96(0L dngMm LIBMZsMBsMgm TMoz3MmMdNL
006bdMdnb gomMgdg 30dopL 3mbLAHNHIENOL
1b9d, bLaMmoMdYM ELMM3935, bmem, dgmMg
dbMng, mo30039 dMybmgoab LogmbLAHNEMHY-
3om LabodommEML, M ogmzeemnbBnbydnbs
»3M0LBHOMIE00L EoMM3930L gobdMobymm-
09, dobo bLNAdNdg, dMHN33(30Y, BEasM0 d9-

©930 00y bb3s LPONgdHIMo s Mmdogdhymo
RdJHmMMgon’, Maageb yxmm Mymg3sbhyMo
900Abogb ombndbyamab dgxobyds 3oMmmodg-
bhob dogm 3menohnznmo gawabyzahomgodnlb
000m900b ©mMmL. bLogmbLAHNHYENM  LoLODS-
Mmommb g3bgEnss, bEMMyE MMI Tgoge-
LML - M3EYBoE 3MLYOMOL aMM3930 bobgdg
©o 0y 3MLYOMOL - MBYbsw 8dndg o LY-
MmomdYmns 0gn, MmM3 gobogb 3mbLHNHIENAL
©oMm3930L dgbobgd ©ob33zbob Loggydzgma.
00gomoma, 39693000 3mdnbos seMd3bgmab
3M9%0gbhob 0830A3g06HOL 3MmEgEYML
3Mamgodn, Labodommmmb d93MmdMab 3m-
BnE0sdn 530moL, MmMA dgbodmaydgmns 3MY9-
B0©96Hds asmmzomb 3mbLbdHoHhyEns, 353Mad
0600360mm30600 ©o©gnbab ©@oM®39300L
,0aMOMBdYMO" 2

Lobodamom bbEMTdY go3zgmgdymMo go-

23 Logomozgmmb  LazmbLENEGYEM  Lobsdsmommb
dmbsdstommggdol — nMobg ndgmend3znmal, go-
mfagn 339Mgb6hbomodals s gndyMmst Gnmndob
3obLb35330m0 sbMmo Lajdomm3zgmmmb La3MbLEN-
&nEom Lsbsdshomml 3gmgbyndol 2023 Homolb 16
mJd&mddmal Ne3/1/1797 sli3365L0156 s30380M7-
oo (11-18).

24 Opinion on the Score of the Power of the President
to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120th Plenary Session (Ven-
ice, 11-12 October 2019), <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [domenm bob3s: 18.05.2024].

63boyd900L dnbgznm, bodJoMmmzgmmb 3m-
bLbhodhyEnob 78-9 Tgbmnsb godmdnbomy,
3M9B0gbdHnb 3000hgd0 9xuydbgdmes g3Mm-
0b®hHoaMmanob, gzmmadymo sMAY3360L 3ob-
9(h303909 30 ymzgmo 3mbLbhobhygoyMo MMas-
bmbL 30MExdYMdLY, 8n0MMT MMISMYM
3M9B0gb®mnb 30v0MHgdn odmdnbomgmody
00003Mm00L 08 gogbogdymo 3mmohnldnab,
Mmobog 93Mmabhgamogns 9bmeyds. dgmmyg
abMmong, dgndmgds 30dD0h0 gmmMIsmmyme b9-
00Mm30L Lo®yd3zgmdy bmMENngmEyOMEAIL,

003Mod y3bm J39yb60b moymmsb dgbzgc-
Mobob 3Mg%0gbhnb TdogMm dmbogb obymo

R39H900L o6 0bgmmMBsEnalb Fnbmydy, Mo-
003 90060 300Yygbmb 939y60b 0b6HMgLYOL O
0ymb 3mbLbhnHPENoL LOBNSEM, s30dhmd dbm-
Mm@ gmmdsmymo 309000 oM 6o nymb bo-
®Yd3gmo 3M9vnEgbhnb Jdggdsda 3mbLEHO-
H3n300b OMM3930L EOEILHYMOALY.
A00doMmm3gmmb LogmbLHNHYENM LabLLTS-
Mmoamb dgbobgd” bodommzgamb mMasbyann
3obmbab 26-9 dybmab 89-4 396g¢HoL dobyc-
300, bogmbLhadHyEom bobodsMmmngmm 335LgoL
dbmmme 00 J§390900L, MMAgmoEg 0d30ATg-
Bhob bognmbob sgmddzmam JoMmmadgb@nb 69-
3Mmos dngm dohbgymoas 0330AT90¢H0L Loyyd3-
. Mmgmmz 3mbo byzghnobo gobdsmibosL,
»000000090m00L 30Mob Jdggdab 3mbBLHO-
bha309Mmonb dg30b900bsL, LogMbLHODHYEOM
Lobodomom Pbs ogyMEBbmML 3MbLAHN-
ha30gM0  LsdsMmsmMEsM®3930Lsm30L (©9-
am0ogddhobsmznb) ©sdsbsbosmgdgama  60369-
00b (bydnggdhn, md0gddo, bydngdhama dbomyg,
mongghnmo dbsmg) 9gdmBagdab g9390L
o 000L 3900093 3903900ML L3360, dE3N-
™0 3Jmbo My Mo 93 M0603EHdMONL 30Mab
dogMm 3mbLAHHYE00L PIMM3930L.% smbn byg-
33hnobn, 3LY39, gobdsm®ozgL, MmMA 3aMydy-
bHL 0d3b @abzMgENyn JRWYdsdMbomady,
30000Y96mb 00653 agdmMmoaL 30Mo b oMy, d9-
Lo0sdnbo, ZMBLANHYENYM-bodommnmydmn-
30 LobgEnob Zodmyngbgdabob SoMmmedgbhob

25 baEYM0sbo ¥., ,Lagdomm3zgmml LaymbLE0GYEOm
Lobodomogmmb  BYdsmbogmgds  0d30h37-
630l 3MmEgLdn”, ,dsmoandbsynangds S 356m-
6o“ 2/3(45/46), 46 <https://www.supremecourt.
ge/files/upload-file/pdf/martimsajuleba-da-kanoni-
2015w-n2.pdf> [dmenm bobzs: 18.05.2024].
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0mg09090L 3maohngdymo dmbHn3go0m O My
LodommmadMmogn 3MadHgMmnydgd001.%

09 3o0a3bgezm dmagngMmomn g3Mm3ymo
9394y60L 3mbLAHNHYENL, 360bo3zM, MM 3M9d-
©96®0b 0d30AB96(H0 Tgbodmygdgmns gobbm-
ME0gmEgb oMy JoMmomme 3ZMBLAHNHYENOL
©aMM3930L, 0M33g 3MbLEHODHYENOL 3gobdMab
©oMmM3930L o6, oMo TLYOYJn ob bozmMydoE
0d00g ©obodogamab, oModgE 9dndy @obodoy-
oab Aonbab godm. gghdobnnb 3mbbhohyizo-
0b dnbg30m, 076gLHZL o6 O0babMoEHL
dgndmos 3M9Bngbhnb 0830ATgbhHn Tmaob-
©0bmb ggEgMmomym LogMbLobhygom Lobo-
domammdo 3mbLbho®HEnob o6 bbgs BygMo-
mymo 306mbab gobdMmob omm3930LbM30L.7
nBoennb 3mbLbhHodyEnnb dobgznm, 3Modo-
960 oM oMmab 3obLybabBggdgmMn yRMYd-
dmbomyonb ggomamgddn gobbmMmEngmgdym
40909090%9, oMo LobyMABogm momshab
36 3mbLHnHYENoL oMM3q30L dgdmbgzagn-
0o.2 3M9BNEIBHL BnbsomMda N330ATY6HNL
3MmE9YMa0dn, bobodsMmmnmmb Mognomn Im-
Lodommmyggdab goMmos, obJ39, I6s oymbL
Bogmobymom smhgymo mygdzbdgho 6gzmo bY-
bo®dn oMAg30bM30L LogoMmm 33000383 0-
0b 99dmbg dmgomodgms LooELb, MMIgMbLE3
30M@modgbhn 03Bo@gdL ymzgm xgMmdg gbMo
Bmob gobdogmmosdn oMAg36900L d90093
03039 3MmMEgMydnb godmyngbgdom, Moy do-
HhoMgdmo aoym dmboTsMmmmgqgdnb ©obnd3z-
60bsL.? 0ngBY3nL 3MBLEHNBHYE3NOL BnbgE3nm,
3M9%0gbHnb ™ob03gOMONEOb 3owedw©Y
3o0yYy9bgds dgbodmydgmns dbmmme 3Mb-
bodhyE0ob 3bgdo CaM®3930L 96 BOENL M-
®39300, 3bg39, bsdoymab AdEboL godm.°
000069000 3mbLbhobhyEoob Jobyznm, 3MYdO-
0960 dgndmgds Boooygbmb mobodydm-
0006 3MBLAHNDHYENOL B8dndg oMM3939000L

26 0939.
27 Basic Law for the Federal Republic of Germany, Art. 61,

<https://www.btg-bestellservice.de/pdf/80201000.
pdf>[18.05.2024].

28 The Constitution of the Italy, Art 90, <https://www.
constituteproject.org/constitution/Italy_2012.pd-
f?lang=en> [dmm bob3s: 18.05.2024].

29 0939, Art 135.

30 The Constitution of the Republic of Lithuania, Arts. 74,
86, <https://www.constituteproject.org/constitution/
Lithuania_2019> [18.05.2024].

(8M33mmOnmM3n) o 9dndg ©obodsymab As-
©960bLmM30L.

6. buIMdIIAMMmAOL(
3MAaJ0039 3MABNPIABMABOL
0330/A33600L badNdIbBI

bodoMmodgbhm ddoMmm3zgmmonb 3Mgdn-
©96®0b d0gMm g39ybab 9.6. ,96900Mmn3M* Bo-
MIMBoa06mmdalb  dogomomns n¢omns.*?
LO®BMIB3INMO0 YMMNNGMOIMONL ©8dod3d o-
dm0b300 3039-3M9309M3s ynsn ©o donma,
M0aeb 906 Lo®MIBbagmMob dmozmMmods -
0obodogms  ympMmomndgMmamymo  3mann-
0300 gohoMYdsdn® o dbosmo oygams 9.6.
y3nmgmo Jomghgoaob dmdmomosb, MmaIgmos
33MmAHabH90s bLoxrMebggmab dmagzmmodab
30006Y39hnmadgdLb g3mbmadngym baygmmdan.3
36M0dabob gedmbBEMMgds og3s™s bogoMmgm
bogddgms Bnbab@MmL, MmMAmab AsMoyemmods
0fM smIMABEY odoggMadgmo bogmMabggmab
3M9vngbd 90069 doz3mMmbobm3zab, odn-
dm3 ohomoob 3Mxd0gb®Mds, LyMmzm Tothe-
M9mod asxzngdboMms 3mdoEns, MoboiE dmiyss
LoxMabagM-0homanb 3M9B0YbHIOL dmMAL
Lohgmoxrmbm boydoMmo, MeE oM oym dgme-
6b3g0m0 ohomnob 3;Me3MmMOsLMSB, BogMod
0909300 godmnbzno J39y690L dmMabL ©N3-
omdshoymo 3mmogmomogdab gondzmodgbgds
o mmMAbMngn yMmmnngmomdgdab gomMmdozy-
00 bbgoabbgs Lognmbdn, sb3g, LOBMSbZy-
00ob gomhob 30%0¢00 odomoodn, MMIgMIoi3
nhomonb 3M9B0YbHL goobEs LoyMebgy-
00b 3M9dogb@hob dmbB3g3s bLoxwMabagmdn

31 The Constitution of Albania, art. 90, <https://www.
constituteproject.org/constitution/Albania_2012>
[6mmemm Bob3s: 18.05.2024].

32 0@omonl 85gsmomn iGsmyMma 0b. 3o33mody
0., (2023). @abgmEogns ,bagdoMmm3zgemb 3thgBncog-
63 0Lo s Fmd3Mmdl PBMIOSBMLoMId]00 Logs-
Mym yhongmomogdal bezghmdn”, 142-144.

33 Carminati A., Maccabiani N., (2022). La prassi del
“primo” Mattarella nei rapporti sovranazionali e in-
ternazionali, Editoriale Scientifica, Costituzionalismo.
it, Fascicolo 2, 44-50. <https://www.costituzionalis-
mo.it/wp-content/uploads/2-2022-2.-Carminati.pdf>
[6mmemm Bob3s: 18.05.2024].

34 0939.

9% 3939M0d)
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300000006 ©o393d0M790000.3 3MgBngbHgoL
dmMmob Medw9bndg dgbzgmMoi 30 993, Mo
goboo bLogydzgmon ,3odmngMmgdymn mmMmAb-
Mm030 Mobs3dMMAMMONL” bgmdgzmymgdob
©o900Ly, MMAgboig ohomonb dbMoEsb
3MgdngMm-dnbobhmob Togm dmgbgMms bgmo,
LoxMabagmab dbMnob 3o LoddbMn3n byg-
mdmBgmoo (3Mgdagbhn, 3MgdngMm-3060Ld-
M0, Lagsmgm Lagddgms BnbabhMmn) obMY-
mEs.%® ohomoob 3MaBngbhnb 93509000,
Mmdgmboig 3mbLbhnHyEnom 8943b ,bodgodm*
JIRm90sdmMbomadgdn, Ragdhmdmaza, obLbY
93994060 LOxMIB63]gNMb  a3MMAshnymo
JMhm0gmomogonb 3Modobobgeb,” ,Lombndby-
oo bomgmo dogomomns, MmM3 bodoMmmodg-
bhm Ddomm3zgmmodalb 3Madoabhbeig 0943L
dgbodmgdmmody, Logymema ZobEboadgdom
393m9bs ngmbomb bogsMgm3dmmahngym 3Mm-
39Ly0%g 0Ly, MM oM sbMmMENgMdEIL Logoe-
Mgm 3menohn3ob.“*®

3mbLhoHENoLb oMM3g30L  Lognmbmob
o30300M900m, LonbHgMabms  ™0ogHy30L
LogmbLAHOBHY3OM  bLobodommemb  EoL336,
MmdgmoE gbgds 3MIBNIbHOL MMMbELL
3094Lobob dngm 3MbLEHOBHYE300L Ybgdo® M-
®39390.%*° @aMM393s AIM0E300 MYLo 00BbYL-
09600, 0gMo dmMobm3znbm3znb dmJomaggmodab
33906mbm 306099000, bonydmm nbgygmmdsEon-
0b 3ozmb30bs @o 3MYBYbHNL MxabOL G-
6obbyMo LOMZJOMMONLMZNL FodMY9gbgdsL.4°
LobodaMmomMb 2004 Benab 31 doMmEpb EOL33-

35 0939.

36 0939.

37 3939em0dg 0., (2023). ccnligMm@ogns ,Logofmmnzgammls
3M3B0a6ENLY S Fm3MmmOnl NBMIdSTMLMYd]-
00 LdygamMam YMongMmomd]dal bezgmmdn®, 142-144.

38 0939.

39 Endzins A., (2008). Report “The Role of the Constitu-
tional Court in the System of the Separation of Power”
the Venice Commission, 15th anniversary of the Con-
stitutional Court of Romania Bucharest, 6-7 December
2007, CDL-JU(2007)038, Strasbourg.

40 The Constitutional Court Of The Republic of Lithuania,
Conclusion On The Compliance Of Actions of Presi-
dent Rolandas Paksas Of The Republic Of Lithuania
Against Whom an Impeachment Case Has Been Insti-
tuted With The Constitution Of The Republic Of Lithu-
ania, 31 March 2004, Vilnius, Case No. 14/04 <https://
Irkt.lt/en/court-acts/search/170/ta1263/content>
[ommemm Bob3s: 18.05.2024].

60b dnbg3znm, 3MBLEHODHYENOL Yy3zgms M-
®3939 oM sMab 3mbLHnHYEnoLb ybgdo M-
03939, 8850m36 byNAL (3oMmgBEAHL) oM 5930
JIRM0sdMbomads gowabyzndmb, osmMMzns
07 oMo 3M9d0gb®Hdo 3MbLHNDHYENS Ybgdow.“

Lobodomom  gobdom@ogh, MmMI IMb-
bobhyznob oMM3930L oE9bs oMmab bLo-
dommydmMngn o oMy dmmanznmo dgxo-
Lgo0b Loznmba, ybgdo oMM3930L Gogho 30
d90dmyos ©oagnbgb dbmmmeo LogMbLE)N-
Hazom bobodamomamb dogMm o nbhgMm3Mmgho-
309, MmMI Lyndds dgodmyds EBOEENbML M-
BLAHOHIBOL Pbg8o PIMM3Y3s, YLoBYIIMMe,
M0as0 LOdoMOWmdMzn Lognmbn, EosMEM-
300 007 oMo 3MYB0Yb®Hdo 3MbLHNBHYENS ybg-
do, d90dmds gowabyzn@®mbL Labodommem
bgmobyxemgosd, Mm3gmoE ©a3MI3MIdho-
o0ymns 3Mmaggboymo 60dbom s sMs bYNDdY,
Mmmdgmog oMab 3manaholdymo mMmgebm, Mma-
ol goobyzghomndgddnlg o0bobgds 3oMm-
msdgbmob 693Mg0ab yaMozmgbmonb 3mann-
Hho3ymo 690v.2

3M9B0gbhHnb MobsdEYdMONELb gowo-
ygbg0s oMab 3mbLbhodHyEogMo LobJzns 3Mb-
bobhyoob gbgdo oMM3930b30L o dbm-
ome bgodb dgydmos Toomb ombadbymo
3o06yYy39homgds, odsbmsb, ZMbLAHOHIYENS
3 0:m35m0bB0bgoL bLyndob PRMHdSIMbO-
m9osb, Jofymb, d9339embL o6 9939398 o-
0YgbmbL  LogmbLoBHY3om  LobodoMmomemb
©ob3360.2 Lobodommem gobdombozb, MmI
bgnddn 0830ATZ6MHNL 3MMEgLOL EMML oM
bgds 9h303909M™90900L 3odm3zmgzs, MM-
09m0E 9abHYMadL o6 Jomymaxab 08 iogbhb,
Mmmd 3M9%00906¢H0L 099000 3bgdo osM-
@300 3mbLbHOBHYE0Y, 3Md3gE Lobodsmmemb
3mbLHNHYEYMO AM3aMgMdYY, 3MYBNbHNL
0005Mm BomMgabnm 3mbiMahym ,,0MamEI-

41 0939.

42 0939.
43 The Constitutional Court Of The Republic of Lithuania,

Conclusion On The Compliance Of Actions of Presi-
dent Rolandas Paksas Of The Republic Of Lithuania
Against Whom an Impeachment Case Has Been Insti-
tuted With The Constitution Of The Republic Of Lithu-
ania, 31 March 2004, Vilnius, Case No. 14/04 <https://
Irkt.lt/en/court-acts/search/170/tal1263/content>
[omenm Bobzs: 18.05.2024].
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00d0" godmonzzmomb 3mbzMghymn J8gwg09-
00 o 3900350LmL, 960600083900 MY Mo gL
9499090900 3mbLAHNHYENSL.4

LanbHgMabm Togamnmny, sbJ39, sdeby-
00b 30mMmadgb®ob 0o30x5maoMmab gMadmd
Myhob TndoMmm3zs 39693000 3MBnboNLLEAN,
3M9vngbhnb 0330HT96¢H0L dndnbofmyg 3Mm-
BgoyMab 3mbhgdbhdn, Mabo Lo®Id3zgmOE
3M9vngbhnb oM sagnmmodmnzn oMAY3-
6900L 309g0900/390oYds gobs.® 3Mgdo-
©96(M3o sanmMmomn3zn Mm3nmM3dsMMN3gmm-
00L 0MAY36900L MMMOE gobnbadmzms 2019
Bamob 30 0360L0, MOboE GgEIaeE dM3Yy3s
3MAg36900LbM30L 3BDOEY0S, 904365 3MBabny,
399m9J39Yy6o 0dmMaMAg3gmmo LNgdn, PoNBYm
LoomMAY306M 30330600 O 9.0.% doMomdEO M3M-
v030Mo 3aMmBHngdab y3ghagbmodsd 30 amAm
0000900, @ahM3d 3oMmednbho s Omo-
3MH0 3odmyEbos oMAg3690L, Mo©Eeb, domn
ddMom, sanmo 3dmbo MMaabndgdMm ©o-
6odogab 2017 Banob bodoMmmodgbhm oMmhg3-
6900L goyomodgodaob dndb0om, E9bHMamyMo
LoomAg36m 3MBabNs P3obMbME nym ozmMa-
3mYJHIOYWMO s ESNMEOZS To00 JBIYIOJO0
Logodmdngdm 3m3nbngdnb d9936ab dgbobyd.”

3M0Bobob omzomabBnbydnm, 3Mydng-
bhdo d9bmozsds 3MAY36900L Fooady ,3M-
mohoggmo 3am@Hngdob doghm godmmddymo
bym3z0mab dgLodsdnbo” @ AMyBmMs Yzgmo
030mMMAM03 o bLoagMmmsdmmaobm sjhmmb
(0M3LddM33MMOM My LogMmMIMMabm MMGs-
60%533090L) B3moma J99hsbsc Eosamanlb
00naabsdn, LadMMMME 30, 3M3B0500)-
0o y0MoMmME goom oMAg36900.4 39L3MD
3obogbows, MMA oMAY36900L ZowoEgdom
3M9B0gbMHde  FowoodoMmos 3Ma3ghgbioob
o dobo ogd®o oym domooldaMmaymmn, myadgo,
0MAg36900 80063 AshaMmms M3mdaEgnab ambo-

44 0939.
45 Opinion on the Score of the Power of the President

to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120th Plenary Session (Ven-
ice, 11-12 October 2019), <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [dmenm bob3s: 18.05.2024].

46 0939.

47 0939.

48 0939.

Boamgmonb gomMgdg s dobdn sdmMaMAg3gmMmMo
21,6%-8s donmm dmbsbogmods.” 3Mgdnabho
o3bogoy, MmMA3 dob goowmm oMAg36900,
Moasb ngn oMogdmzMmahngmn 04690mMEs
m3md0Enymo 3sMdngdab dambobomgmdab go-
9309, 900LM6, 9dnbmEs 39690LyMAL EMML
dgbodmm domomdmngn 3ghHo390900bs o
©3do0ymmOnL.> smbndbym 3MmEgbydL Im3-
Y30 30Mmodgbnb dngm 3Madnabhob nd3nh-
096(0b dmmbm3zbs o d50436s L3gENsMYMO
Logodmdngdm 3mdnbno.”

39693000 3M3abood sb0dbs, MM osMA93-
6900L googdnb wmggo®ndym d0Bbow ho-
nM3modmEys dgbodmm 3mbxmoghgdob me-
300006 o300y o ©admzMothnab B3,
030939, d0bgozo 0dabs, MmMI 3Mydoy-
bho aggn®ndym 90dobL gbbMogmMEs, 3Mb-
bHoDHYG0S oM d3gbs 3MaBNEgbhnb TngM
0MAg36900L Foondnb o sbamn maMmnmab
0060083600 DMZo© JRWMY03dMLNMOSL, dgLe-
0000Lo, 3MYB0EYbHTs owoodaMmdy 3Ma3y-
H963000.52 3dsbgmnlb 3MbBLEHNHYENOL 90-9
0ybamab dobywznm, 3MydogbdHn 0d30ADY-
bhoL B9L00 MV6sTEIOMONED ooygbgdsb
9939000900M900 3MbBLAHNDHYENOL bLyMoMBY-
ann/08d00g sMm®3930bmM30L s 3dndg obo-
doymab Aogbobm3znb.>® 3M3nbnod smbndbo,
Mmd LogmbLAHNBYENM LOLBSMOEMML b
00903069, 0ym my oMo gb 3MBLAHNDHYENOL -
M@3939 o o0 d90mbzg35dn, M3TYbs 0ym
Lo3doMnbo ,bgMomdyMa” sandsbgmab 3m-
BLhodHyENob 90-5 dxbanb goggdno nd3nhdy-
bhob godommagdobmznbL.> 3mdobos oMbna-

49 0939.
50 Opinion on the Score of the Power of the President

to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120th Plenary Session (Ven-
ice, 11-12 October 2019), <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [omenm bBob3s: 18.05.2024].

51 0939.

52 0939.
53 Constitution of Albania, art. 90, <https://www.consti-

tuteproject.org/constitution/Albania_2012> [dmgnm
bob3s: 15.03.2024].

54 Opinion on the Score of the Power of the President
to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120th Plenary Session (Ven-
ice, 11-12 October 2019), <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-

9% 3939M0d)
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60300, MM 30MdgbHL Y6 Foogbyszndo,
d90030M90s 03 VMO 3da0xMMOSL
3M9d0gbdmnb 0330Ad96¢M0 0d Lodyognodo,
MmEgbeE 3amMmydgbhby s yzgms d9boion-
3omohghdo mdnboMmgds gMmmo 3oMmbnos.™
LodMEMMME, LuzMbLHOBHYEZ0M LobLsdsMmmnEML
1600 ©09E3nby, 3M3BNEgbhnb J0nwgds nym
0y oMy LgMoMBYMn bobosmab oMM3939,
Mol 3M9B0ybdHnL nd30ATG6HOL LadYoydsL
ndmamoy, 38M0gs, 39693000 3M3obos sm-
60065300, M3 3030bs3 30, MY bLobodsMnMDL
909M ©oanboagdmms ,3mbLbhobhysnab bLY-
MomdYmMn oMM393900°, 3oMmMadgbdb mozn
9600 09939390060 03 3MmMEqLOLELH.%°
39693000 3mdoboy, obY3g, omMbNAB6L3Y,
dmgmo Mogn aghmmgodn doymomgos 03 go-
M90m9ydsL, MmMA Lobgdy oM aym 3M9BNEIBHL
abmoob 3mbLhnhyEnob LgMomdYMo am-
3939, 306000056 3MyB0EgbHn dMybmoads
dboMmggoL nommanbigb, 3ommos dbsMmg-
9oL dmMob dgmobbdgdnb dnmbg3sL, oMmhg3-
6900L googds MyomyMmo bgmb nbymd@s
dboMmggob dmMmab 3mad3mMmdobob B0mBy35L,
9o oMmgoxmn 3Madaabhob Jdggdgdo
30 890dm90s ba®yd3zgmo ymxzomoym ©sL33-
60bomz30L, MM sMAY36900L Foogds dgbod-
oMy oM 938symxznmgdgb bgmMomdymoab
dYE0Modgm 3MohgMnydgoLb 0d goMmydmgdgo-
do, MmM3 dmbagb 3MgBnEybHhob nd30hdgbHOL
godommmads.” Ladmmmme, 3M9Boabhob
0030A096H0L 3MMEgEYMe oM obygodyms
©3939hodhms bogdomabo bdgdob sMambyOMONL
3o0m.%8 bogodmdngdm 3mBobNod IdEENDY,
Mmd dysMmo dH3n3909™x0900 oM 3MLYOMOES
939y60b dgmoynmMab gowoygbgdabmznb san-
mmoOmngn sMAg36900L googonL godm 3m-

DL-AD(2019)019-e> [domenm bob3s: 18.05.2024].

55 0939.
56 0939.
57 Opinion on the Score of the Power of the President

to set the Dates of Elections Adopted by the Ven-
ice Commission at its 120th Plenary Session (Ven-
ice, 11-12 October 2019), <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2019)019-e> [domenm Bob3s: 18.05.2024].

58 nb. <https://www.usnews.com/news/politics/
articles/2020-07-27/albanian-parliament-votes-
against-presidents-impeachment> [0mmm  Bob3s:
18.05.2024].

6LHOHIEN0L bogzoMeyEm aMM3930L BodhdY,
8909350, ©9390(H900s dbsMmo oygnMgb 39-
69300L 3m3nboob My3MIgbEOENYOL.

0330A096¢HoL 9.6. ,0gmMy Moyboo” o-
393d0M90ym0ns  amdsbgmnb  3Mydngbhnb
dndsmm oMAgdasm 0d30AB9bMH0L 3MmE39-
©YMoLbMob, ods5g9hoe Oho0egdgon gbgomes
3h99%0096@0b Lb3oEVLL3V 3obEboEYOSL ohAg3-
69000809 00 0hhg36900b ehmb.° n330AD76¢HNL
dmabMmg ©939hohgdn s30Mdgb, Mmad dghob
409090900 3odmnbzne 3manahngdgmo oMo-
LAHIONWPYMMOS 3MO6g™MT0, Tb oozgme 3m-
mo@odgmo dn03gmdmydymn gobbowgdgdn
LomMAY36M 300306000 obYg0sd@Y, Bosbsman-
Lo dogoEmOs s 39M dgobMmyms 3MBLEHNDY-
309Mo 35MEgoYmMYxos, MmammE Labgmadbo-
amb d9m0yMads o 9Mm3bymo gMmnsbmdnb
3oM3b(H30.5" bodmmmmE, LobodomMEMI Fo-
bogbos, MMA 9oL Bnboodya BoMAM©aE9-
bomo 330390909000 oM ILHYMEOYOM-
o ,3MbLHNMHYENab 8dndgx“? o ,bogMomdymo
©oMM393900°%

300093 gmon  bLonbhgmgbm  Tgdmb3zg-
30 339300M©90s 3mmmbymb. 2009 Byenb
LogmbLHHYzoM HMmOdYbods donogmm  go-
©obyYy3g9homgds 3mmmbgmob  g3Mm3ym
Loodgman BoMIMIdEEx0bMMOILMOD ©o303d0-
Mm900m, 39Mdme, 3Md0ybdho mab 30AnbL3N
304Mmoy, MmA 2008 6eab 15-16 mghmMmadgmL
0Mmoybgmdo godommym 93MmLOGML bLbNo-
29, MMIgmoE 909dm3bs i3nbabLyMm 3MaBALD,
969M39h033m JLOBMNbMydLL o 8.0. IMbo-
Boangmos daobn 3obybabAdggdmmMds nym, bmenm
3M9809M-3nbnbHMTs mbomo HyL3ds 9b

59 0b. <https://constitutionnet.org/news/albanian-
legislators-say-president-exceeded-constitutional-
powers-will-not-be-impeached> [dmgm  Bobgs:
18.05.2024].

60 Albania: Impeachment Of The President, Subject To
The Meaning Of “Serious Violation”, <https://balkans-
group.org/wp-content/uploads/2021/06/Albania_Im-
peachment-of-the-President_Subject-to-the-mean-

ing-of-Serious-Violation-.pdf> [omenm Bobzo:
18.05.2024].

61 0939.

62 0939.

63 ob, <https://www.euronews.com/2022/02/17/ilir-

meta-constitutional-court-overturns-impeachment-
of-albania-s-president> [dmm bob3s: 18.05.2024].




#30, June, 2024

179

000030Mmo0b 3mad3gMHabno 000hbns.% 3M9-
200096 HL 0M0Lbgmdn gobodgdogzMmgomo Lo-
000030MMOM M300003M0b653DY3 30 YoM 90 J39,
03939, bodmmmme, 93Mm30L bodgmb bbom-
0000 3M9d0gb®do 3MxdngM-80babhMmmob
9hmo© d0nmm IMbsbomgmd.® sd0b 390093,
3mmmbgmab 3MgdngMm-dnbabdH™mds dndoMmmo
LagmbLAHOBHYEM HM0OYBob 3M339HhgbE0Y-
M0 ©o30L MOMddY 3mmmbymab 3Mgdnb-
HLY o 3MyT09M-T0bobLHML dMMab JREWYdS-
dmbomydgonb godng3baob dgbobgd g3mm3nb
LoOgmMb LYLNgODg BIMIMBSEIbMMOSLMSH
00303000M90001.%°

3M9809M-30bnbHMo  ©obodymMydedn om-
600605300, MMA3 3MMB70bL badnbom o boge-
Mmagm 3mmohnzob sbmmEngmadb dnbobhMmoms
bodgm, ,60MIMBOEE0MMOS" 30, BmgngMmmo
ammdom, dgbodmms oM oymb 3menahngob go-
bbmMEngmyds, ydgs, dob goggomos boby-
3300L BoMAmgnbo, MmEabeg 3Madnabho
BoMIMo@a)b e 3MmmMbgmb LogMmmadmMmabm
db3oM9BBY o gL oM gobobomgdms bogomMmgm
3mmo@03nb gmgdgbho o 39M dnyonnmyo-
o 3M9%00906¢M0L BoMIMTdaabmmdab abgm
ammMm3dgoLb, mMmImydog BobEomzg3gdymon
0g690m@s Loagamagm 3manhn3znbasb.”

3MbLHNMHYENOL 363NBIS HMNOYBbsN don-
0Y3960 ©ob3360309, MMT 3MBLAHODHYE0S gobo-
bb3039000 3MaBNEIbHOL, MMagmMmM3 ,3Mmmmmbyg-
00b 38s0mgbo BomMIMBoaggbmab” 3mdoignsb
d0bo ,,Loagamgm bogddggodn Lobgmdboxgmb Bo-
MIMToa90mab” Mmmabgeb.®® 3MadngbL
oM gooAbo LogoMgm 3manahngnb odmy-
300090mMe  gobbmMmEngmadnb xmydsdm-
bogngdy, 3060006 omMbNdbymMa FobobhHMmmo
LoOGML 3MA39HbENSL 3ob93903690MEOS @Y
090bn3g 3M339MH96ENdn dgomes bobgmadbo-
amb bogdgqdn, MMIMydaz oM d0939mM3690mM-
o Lbzo LobgMdbogm MmMagebmgdaob yxmg-

64 Constitutional Tribunal Of Poland, Decision of 20
May 2009, 78/5/A/2009, Ref. No. Kpt 2/08, <http://
trybunal.gov.pl/fileadmin/content/omo wienia/
Kpt 02 08 EN.pdf> [dmm bsb3s: 18.05.2024].

65 0939.
66 0939.
67 0939.

68 0939.

00dmbog090L.* smb0dbymn  3odHgammoab
Log89900 30 Jgodmads TMo3e3IL yMmng-
MomMoOgoL 3mmbgmnbs o 93Mm30380MbL
dmMmob, MmdgmoE oM BoaMmIMoaqblb 3mobo-
396 bLogoMmgm 3manahngdsb o MmIgmog, obg-
39, 9 gobobomyos HMsNENYMIE goggonmon
doo 3mmadngnb LRgMME.? LabodoMmmenmad
3obdoMmo, MMA 3M9B0YbMHL Tgydmns goo-
B6yzohmb, dmbsbomgmods doommb 93MmMLSO-
gmb 3mbgmgbymm bybonsdo, my ob donhby3L,
Mmmad gb LoboMggdmm ngbgds 3MBLAHNGHIENOL
126-g dybmab 89-2 3969bHnm gobbedmzMmymon
d0bo Am30mMgm0o900L dgLobMymydmoE, MoB
39mabbdmob 3mbbodhyinob, babgmdboxrmb
LY39M960MaHLY o JLoTMNbmMydab EOE30DL,
03M9m39, dnbo Hgmohmmoob bgmdgybgdmm-
0oL o 0VMNdBMOLL.” 3MYBEYbHL IMbo-
Boamgmos 93mMmbadgmML bLgboodo Tmombm3zL
006533MMAMMOSL 3MydngMm-3nbab@HMbs o
3Ma339habmnm 30babHMmMSb o 3Mmmmbymab
bobgmom 93Mmze3d0MmMob yMmogMomdodo
9M0335MM336 ©odM3000907mMq0s0."

LobodoMmmMA EosEgnbs, MmI 3Mydn-
9M-00b0bhMmn  Jxamgdsdmbomas, BomMImo-
©3nbmb 3mmmbgmon g3mMm3ym boddgmdn o
3odmbothmb  3membgmab 3mdoEns, bmenm
30dmbozmnb dgdmbgg390080, MmM@bok 93Mm-
30D bodgm gobnbamogb LoznmbgdlL, MMAmy-
003 90939036900 3M9B0YbHNL sdMEb670L,
0oL d9ndamns goobyznhmbL BomMIMognbmb
3mmmbgmo g3mmgzazdnmab o3 abbHobhydadon,
03939 3MyB0abhn 096900 3omEad Mo Bo-
MIMoanbmb dmozmMmonb dngMm gobbodmzmy-
o 3Md0Ens.?

LogmbLAHOHY3M HMdYBoMab bodmenmm
©ob336s dgndmyds sby AsdMYysmndgL: 3m-
ombgmab 3mbLbHohyzonb Tobgw3znm, mo-
6083MMAMMONL oMo Mads  930bMYoS
3M9%0gbHL, dnbobhHMmms LoddmMb o 3Mgdn-
9M-30b0bHML, 3MBLAHOBHIYENYMO TMZomgmAy-

69 0939.

70 0939.
71 Constitutional Tribunal Of Poland, Decision of 20

May 2009, 78/5/A/2009, Ref. No. Kpt 2/08, <http://
trybunal.gov.pl/fileadmin/content/omo wienia/
Kpt 02 08 EN.pdf> [dmm bsb3s: 18.05.2024].

72 0939.

73 0939.
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00bs o PJRWYOsAMbOMYdgdnb gobbmMmEng-
mgoabab,* sbg3g, 3M9dngMm-3nbab@HML og3L
30M@©J079mMYdy, 536MdML 3MyBNgbHL g3Mm-
30b boogmbL LabNgdob Logebn s dnbabHMmmMY
Lo0gmMb dngMm gobbodmzmMymon 3mdoigny, 3MYg-
D096 Hnb 3o0MEHOMNY, gogEbmb dobabhMm-
00 LOOFML d0gM 3obLdM3MYM 3MBOENSL O
336mMOmML dob g93Mm30L LOdFML 3MbzMgbHm
bgLNodn AMBoBoggmdab FobdMobznb dgbLo-
bgd, d9LsdsT0LYE, dPENMYdgMNy MmMmAbMo-
30 0%0ymxybs o dmboboggmdnlb B6gbmob
©o30300M9000m d90ebbdg0900L ©oE30L 3Zo-
mEYoYMY0s.”

HmM00Y6smab ©ob33b0L dsbeogb gdobLbgzoe-
39030 8bM0E. Ambodommmyg (HgMmads ab-
Aobo 0B0dbo3L, MMI 3memMbgmab ydsmeg-
bo B3MIMBdEEbMAL LEHIHIYLO gYEnbbIMOL
3M9%0gbMHnb ya3mMygdsb, 0dymxgdomoqb b9-
00L00gM 33N MBL, LaLE 300MEYOS 3MENM-
bgmobmgzgolb 396033690mmzs60 dm3zmgbqdn.’®
3M9B0gbdmn oMob 3membgmob ydomaengbn
BomMIMAognbgmo o bLobgmdbogm bgymao-
LyxzMgoab P6y39@HmMoOnb goMmabdn, dgLodsdN-
Lo, ab dMddgqdL dnbabHMmms LSOIMLESD
©o3MY3009g0Ms©, M3, Y30M39mMgL ymzmo-
Ly, 9bg0s J09adg0L, MMAMIOLLE oM Fooh-
6000 LodoMmogdMn3n 9Bgdbhn s MmImy-
003 oM gymabbamob manEnsmymo sghgdnb
3o0mE90sL, MoE yo3m® dMnEe3L 93Mm3o3-
domob 3mmodoggmo mmasbmb babogddn dm-
6o60ggmdoL.” ndobomznb, MMAI 3M7DNI6H-
9o dgdmmb 3mbLbhnHYENnm obbodmzMmymo
dm3omamodgdnlb dgbmymgds, 16ws 0mEab
93Mm3o3dnMab 3dmmohnggMmo 3ggdgdn, MmI-
mgdon3 gobnbodmzmgds g3Mm3ngma bodgmb

74 Biernat S., ‘Division of Competences in the Field of
Foreign Relations in the Polish Constitutional System
Stanistaw’, pp. 264-266.

75 0939.

76 Dissenting Opinion of Judge Teresa Liszcz to the Deci-
sion of the Constitutional Tribunal of 20 May 2009 in
the case Kpt 2/08, <https://trybunal.gov.pl/fileadmin/
content/omowienia/Kpt_02_08 EN.pdf> [6manm
bob3s: 18.05.2024].

77 Dissenting Opinion of Judge Teresa Liszcz to the Deci-
sion of the Constitutional Tribunal of 20 May 2009 in
the case Kpt 2/08, <https://trybunal.gov.pl/fileadmin/
content/omowienia/Kpt_02_08 EN.pdf> [6monm
bob3s: 18.05.2024].

LoLNYdBY, 080dmA3 oL 0g3Lb JBMyds JnnmmbL
0bxmm3sEns o0 LOINMLYOMD o30300M9-
00m, sb739, 3M3B096HOL YFsmmgbo BaMIM-
0000396mab LAHoHYLO FodMMoEbo3zb g3Mm-
30b boodgmbL Labngddg Bobo AMbsBomgMdNL
JIRm900L 3MydngMm-3nbabHMmaob mebbImdom.”™
Hh9M9%5 mabhnbo, bogmbLbHoBHYzM HMNdYb-
mob 3bae3Lba, gedmmnEbezb 3MaBNYbHNLY
o dmo3Mmonb dgooygMmab gobbbzozgdnmmon
3mH0Eng00Lb BomMAMEaqbob g3Mm3ymoa bLLo-
gmb gmMmyddg 0bg3g, Mmammz 6500b3ngM
bbgs y3bmym mMMmYABY.” dobn dDMom, Mvbo-
00mMMAMoOnbm3nb osyEnmgdgmns 3MYdNEI-
bHL Mggnmamyme 9Ebmdmb dnbabhmms
Lo0gMLES6 93MmM3ab Ladgmb Labngdab mamon-
®900by o Yzgms bognmbab dqbobgd, Moms
0oL dgdemb LabNsdy dMbBsBogmos o dn-
bobmmo LaOGMLbMZNL 3MBoEns BoMmEagbs
LaLONL EEab BabMNgMb V30380MY0NM.E0
dmbodommmyg doMmmbmog gMmobodnb gob-
bb3o3g0yman sBMab dnbg3znm, 3Mmambgmab
BomMIMBoagnbmmods g3mm3ym Laddman dmo-
0nbm3zb 3MydngMm-30bab@Mb, dnbabhMmms Lod-
gmbs o 3MYBnEIbHL dmMmoL ®MebsddMmma-
amonb (eosmmgnb) ydsMm@pn3gbn gmmIgonb
d960MAYB900L, MMIMgdo3 30939036900 9.6.
6060M7gLO3MBLAHNBHYBOM HMSLOENIL S 0330-
@mg0mMoE oM LOFNMMYOL Lo3obmMbIydMM My-
39™o303L.8 3Mgdnabhn, MmammE ydomang-
bo BoMAMBsEE]bgmn s bymabyxmydab
16y39Hmonb goMobhn, MmMIgmoz 1dMY639-
omymab 3mbbhnhysnab, byzamabodahobs o
hamobhmMogmo domnsbmdnb o33, o300
36000 6y39h gL 93MmM30L Ladgmb bybosdo Im-
6oboggmdab bognmbL, bobgmadboxgmb 6500L-
909M0 bbzo MMZbML MBbAMONL gofmydg.2?
39693000 3mdobonb BobdoMm@pogLb, MmA
bdomo dbgmns 030L EOEE]6s, 0y Lo Fme-
3M©g0s bLodommmgdMmngn oM3andnbhgdo o

78 0939.
79 0939.
80 0939.

81 Dissenting Opinion of Judge Mirostaw Granat to the
Decision of the Constitutional Tribunal of 20 May
2009 in the case Kpt 2/08, <https://trybunal.gov.pl/
fileadmin/content/omowienia/Kpt 02 08 EN.pdf>
[6mmemm Bob3s: 18.05.2024].

82 0939.
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06ygd0 3mamohnidymo 3085000.8 3engbydnb ©o-
0336000 omMbNAbYMNY, MMT LoJoMM3gEML
LogmbLAHNHYE3M bLobodomom, bogMmmodm-
Mmobm 3Magdngnb dobgzom, nygbgdlL ,3boo
© odszgMmgdgmn” (,clear and convincing”)
9h303903ma00b bHbIMBHL.“® LagmbLbh M-
3om Labodommngmb bodsMmmmgdMnzn EoL33-
bo BoMmOmoE3 P60 9x3dbydmoab 3bowo @
©8s59M90gm0, YHYyomMo 8h303909m™W90900L
9momoOmMomosb o LEMMYE LOLLTsMMEMD
360 00LxgmmbL, Mdgbo LHMOoMBYMONS
©oMmM393s  3M9B0gb®HoL  MobodydmobN-
©ob gomaygbgonb 8gbobgd @ogdama Lodo-
MoOmMgomngzn ob3zbab goggdnobm3znl, Moasb
3oMmodgbhn LEMMg@ bLobodoMmomemb bLods-
MoOMgoMmng ab3zbob gyMEbmodo.

©abd36a

LogmbLAHNHYENM Lobodosmmemb 3agby-
90b sbgzbab Tnbywznm, 3MydNgbHNL TngM
»00030m00b obbdmoab goMgdy BoMIMDo-
©396mMmmonmn  3a3mMgxosdmbnmgdnb gobbm-
ME0IMY0s YM3xmm3ob ssmMmm3g3L 3mbbho-
HaE00b 52-g dybemab 3oM3zgmo 396gdHob 0
93939690L 000bL d0ybgEo3e®, 3MaBNEIbHOL
0096 godmmdanmo My ©o33309mn 3MBNENI-
00, bogoMm gobEboydgdn my Joggdgdn dg9-
L0530 LagaMmam yMmmngMoMdgdab 3Mb3Mg-
By Lagnmbyddy bogoMmmzgmmb dmozmMmoab
bg30L0 O HoghHngsl, M7 Bomagsb gobbbzoezs-
00”8 smbndbyaman gobdombhgds dgndmgds
D07a309L bogamgm yMmongmamodsms byg-
Mmdo 3M7Bnabhob BoMIMIoaabmdom
®23694300L o sMmdnMamyMm MmmbL. 3Mgdo-
©96®M0L Logzomm Bobboadol 30 dgndmgds
Asnmzammb BoMAMBs3agbmmos, MMEILL3

83 Endzins A., (2008). Report “The Role of the Constitu-
tional Court in the System of the Separation of Power”
the Venice Commission, 15th anniversary of the Con-
stitutional Court of Romania Bucharest, 6-7 December
2007, CDL-JU(2007)038, Strasbourg.

84 Logoozgammb 3MybBoab@ ol dogh 3mbLEnENEn-
0l @omM3930L MoMOSHY Logomm3zgmmb bo3MbLEN-
&nEom bdbsdsmommml 2023 Hamob 16 mgEmadmals
N3/1/1797 cosls3360 (11-2).

85 0939 (I1-55).

00b 3obEbogdslb bogoMmgm 3mmoadngnb go-
bbmMmE309mMaosLbMeb dgndmgds bagMmmmE oM
39dmbgbL 3o3dnMmo o 30MnJno, oMmom 3ob-
dom®adnm, 6500LB0gM0 obEbody, MOE Lo-
3oMgm ymmngmomdsms bygmmdo 3900©909,
dgndmnoy, 30MEednm M7 00005, E830300-
Mmb LogoMmgm 3mmodnznb gobbmmEngmgde-
bob, MoE 0330AT70MHOL 3MMEgEYMIL boab
3mbhmmaobs o d9d0y30b 897960000
3M9%0g6HnbmM30L. Lobodommmm ©ob330s-
do odmAbyMozo of oMol gobdomMmbpgdymo,
Mob 603603L Logomgm BoMIMToazabmmods
nd 30Mmd90d0, MmEaLbsg BnbobBsM3g yomo-
090L, MM3 MdbbdmodnL gomgdg 690nbAngMo
BoMmImMBoagnbmmdnmn  y3mgdsdmbogngdab
3obbmMmEngmgds sMab 3mbLbHobHY300L oM-
®3930 3M9Bnabhob dbMnEsb. o8 mgnzsb
07 393439000, 3godmnb, MmT LagdoMmnzgmmb
3M9%0gbHL 0560093 sMogMmmbgm oyM-
39300 bodommzgmmb 3mbbHohyzns, MmEY-
LOE, 8933MNMOE, bogoMmm gobEbowgds gonso-
09000, MHMIgmoE oM ymanms dgmabbdgdymo
000030Mm0OsbM 6.

06003690mm30600 mMmTadInby o do-
6o0MLNL MebbzgMs. Ggbadmgdgmng, 3MYdo-
©96®3o dnogmmdab gmmdsmymn ;mabbdmodob
0900b3g3000, 63MIMAd©E706MMdabLL g3Mm-
0bh9aMognob bogzmo, 8s3. 3MmMYLYMO
3063bo90900 goozgomb. my 3MydnabhHab
Laygdmab dnbosmbo oM 3MabL bLabLsdsMOEM-
bogob 3603369Mmm3060 oMM3930L O®EI-
B6obob, 3n3mmghym Ddogomnmdn Tbmeme
ammdsmymo dmmbmzbs 0d6900 @ogymn, do-
BoombmoMngn 3MA3mMbabho 30 J99x3abadgMN
©oMmAgds. obgo d90mb3zg350d0 MM393L Y
oMo 3Mydoabho 3MBLAHNMYENSL? LoLVDBS-
Mmomb gobdom@Hgds v3;bsdMydL dgdmb3iy-
3900, MmELLE 3MIVNEIbMHN ITIMY30IO-
Mo osbmmzngmgob BoMIMBoagbamdom
®396J30oL o dMJdggob dmozmmodnb dngM
306LbadM3Mymn bogomMgm 3mmapnznb BoMa-
my0dn o 03 d98mb3zq390L, MMEILLE 3MY-
90096(hn 3003MMO0LEY6 GmMBsyMo mo-
6bdmonb domgdab 30MmOg0dn sbmMmEngmadL
BoMIMBoanbmmdnm yxmydsdmbomgdgob,
0y093s dmMJdggdb bogoamgm 3mmadnzob Lo-
60b6o0mi®gamE dob G0 oxznjboMmydymo
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3mboEnob gedm, Momog od0sbgob gJ3gybab
0bh9MgdL. 3gngdmmodm, MmP Bydmambndbyemo
mfmo d90mb3z93s ngbhymMo LNAdndnb o Eo-
Hh30Mm030L Fohamgdgmo of sMnb s o3 mMo
d90mb3z930L 606 Hmmdab 60360L LIS oM
dgndmyoo.

Lobodamommb dogMm 3MyBNEgbhHnb dbMn-
©ob 3mbLbHBHYE300L PMM3930 EOEILHYMES
3090(%H900L dnbossMbNL EoEE9060Ly s godm-
33mg30L, Jdggdaob LNBdndob dgBsLYOOLL
©o 3000(h00L 990093900L Tby3zgMMOSTn
domgonb goMmgdyg. 3MbLAHNHYENNL aMM39-

30L 39350b900LSL, LobLodsmMmma, MMAmab
L3360 3MYEIVIbAHYMNY, Lothyzs-bodyzo-
00 gobdombgdnb dgomeab godmygbgdnom,
Lagdamabo dnnhbns Fbmmme FmMmIsymMo
3M0®Momoydab oMbydMdS. 3xndMmdm, 3MY-
9009bdh0b dogm 3MbLAHNHYENOL aMM3g30L
©oabhHyMgdalb T0Bbg00LM30L  bogdomMabo
9030390910900 S YmMBoms 3oIM3zmYY-
o0, Mbog MmPbal 0b Bogjho ImMBAMOL, MMD
LobodamOMbM3nL, GBogbhmodMngzaw, 39xRs-
Lgdgmn EoMmhs 3MxdNEYbEHNL 3000h0b dnbo-
oMbmomngn dbsmMy.

606MOMamMmAANI
bmMmAohoymo dobogmo:

1.
2.

o v s W

Loagemmzgmmb 3mbbhobhyine.

»0090MM39mMMDL LO3MBLAHNHYEOM Lobsdsmmmmb dgbsbgod” bado-
Mm39mmb MmM3abyama 3o0b6mba.

Basic Law for the Federal Republic of Germany.

The Constitution of the Italy.

The Constitution of the Republic of Lithuania.

The Constitution of Albania.

Lobodommem dgdgodn:

1.

LogoMmm3zgmmb 3Madnabhob dogm 3mMbLAHNHYENOL oMM3930L
00M05%7g bazgmMbLHHENM Lobodsmmenmb 2023 Eanab 16 mghma-
0Mmab N3/1/1797 ©sb336s

LagsMmm3zgmmb LogmMBLAHNHIEOM LobsdsMmmemmb dmbodsmmmyg-
900L - 0M0bg 0dgManndznmab, gomMan 339MgbAbomadabs ©o
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ABSTRACT

Parties have the opportunity to regulate the dispute, and during
mediation, an acceptable solution for the dispute resolution can be
seen, which will strengthen the personal or business relationship be-
tween the parties in the future. One of the key functions of a mediator
to successfully mediate business disputes is to focus on the interests
of the parties and be able to separate them from the positions of the
parties. International mediation is seen as the amicable process of
the resolution of cross-border commercial disputes, which helps par-
ties to preserve commercial relationships. The mediator should indi-
vidually analyze every case before a mediation meeting is planned.
The mediator should decide whether to start with a general joint
meeting or conduct individual meetings. The above-mentioned has
a great impact on future processes and results. The implementation
of general mediation standards in national law is a big challenge.
Standards on applying enforcement and refusal mechanisms in Inter-
national business disputes are general, vague, and more evaluative.
States should work on the development of national guidelines and
case law regarding the evaluation process of mediation by court. Dig-
ital assets from Blockchain Technology can be inherited, and because
of the specificities (different territories, internet space, and different
tech companies) of currency, disputes may arise in transacting in-
heritance. It is debatable why the Singapore Convention should not
apply to settlement agreements raised from cryptocurrency.

KEYWORDS: Business Dispute Settlements, International Mediation,
Singapore Convention
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INTRODUCTION

First, | want to mention the prehistory of me-
diation in Georgia and, afterwards, the existing
Normative Regulation of the mediation process
in Georgia regarding the Singapore Convention,
which is essential for international business dis-
putes. Also, the article will mention the essential
ingredients for a successful mediation process.

When we mention introducing and establish-
ing a culture of mediation in Georgia, the role
of Ilia Chavchavadze in 19 century is essential
in creating a modern concept of a mediator - a
conciliator. First of all, Ilia Chavchavadze con-
nects the need for conciliation judges in modern
language with the development of life, globaliza-
tion and capitalization (the relationship between
people, which is related to giving and receiving),
the alternative of unloading the justice system,
economic existence, and, finally, it is related to
resolving the disputed issue quickly and easily!

Of course, the modernist and eclectic world
adds to mediation new functionalities, renews,
and prepares for new challenges.? The parties
become the main participants in the process,
trying to find out what their main interests are,
so mediation is based on the interests of the par-
ties and not on their rights.® Covid 19 Pandemic
showed the world of business how it is essen-
tial to have efficient and flexible tools for resolv-
ing disputes by non-traditional and out of court
way, but with enforceable document and execut-
able result.

In collective disputes, the right of the Minister
of Labor, Health and Social Affairs to receive a re-
port from a mediator comes in collision with the
requirement of the normative act to the media-
tor to keep confidential all information entrusted
to him during the mediation process. In my opin-
ion, in the future, it would be better to add an-

1 Batiashvili, 1. (2022). The Mediation Process, its Prin-
ciples and Challenges in Georgia, Alternative Dispute
Resolution Yearbook, 11(1), pp. 25-38, <https://doi.
org/10.60131/adr.1.2022.6162>

2 Ibid.

3 Bichia M. (2021). The Importance of Using Mediation
in Business Disputes During a Pandemic, Herald of
Law, N3, p. 12.

other paragraph to Article 63 of the Labor Code
of Georgia, which will clearly define what kind of
information/report the mediator is obliged to
provide to the Minister of Labor, Health, and So-
cial Affairs.” It should also be considered to what
extent the information obtained during the me-
diation process should be reflected in the report,
so as not to violate the principle of confidential-
ity.> The rules which regulate collective disputes
is noteworthy for private sector.

For parties, one of the attractions of medi-
ating business disputes is the principle of con-
fidentiality. However, mediation does not enjoy
absolute confidentiality protection, and there
are legitimate grounds for breach of confidenti-
ality. According to the general rule, information
can be disclosed only in the amount and pro-
portion necessary to achieve a legitimate aim
pursued, and at the same time, in the process of
disclosure, it is better to observe the principle of
proportionality. The obligation to disclose infor-
mation to an adequate and proportionate extent
should also be respected, and the legislation re-
quires maximum protection of the disclosed in-
formation from third parties.

1. BUSINESS DISPUTES

Maintaining business relationships is one of
the major benefits of the mediation process. It
does not matter what kind of the result the medi-
ation will be completed, as the dispute will remain
psycho-emotionally relaxed and in addition the
disputing parties will already be informed of the
real causes of the dispute. On the contrary to this
advantage, we can even consider the phenomenon
of the insincere® party.” Negotiations in the media-

4 Batiashvili, 1. (2022). The Mediation Process, its Prin-
ciples and Challenges in Georgia, Alternative Dispute
Resolution Yearbook, 11(1), pp. 25-38, <https://doi.
0rg/10.60131/adr.1.2022.6162>

5 Batiashvili I. (2022). Confidentiality in Mediation in
Resolving Property Disputes: Reality and Challeng-
es, Law and World, 8(21), pp. 76-116, <https://doi.
org/10.36475/8.1.6>

6 Party not acting in good faith.

7 Batiashvili, 1. (2022). The Mediation Process, its Prin-
ciples and Challenges in Georgia, Alternative Dispute
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tion format are completely based on the principle
of voluntariness, which means that initiation and
participation in mediation depends on the opinion
of the parties, while the content and purpose of the
negotiations are determined by the parties and the
mediation process is completed by their decision.®
It should be noted that from 2013 to December
10, 2021, 422 cases were transferred to the Media-
tion Center of the Thilisi City Court. According to
the statistics of 2021, there are 28 legal disputes
related to business disputes; Labor Law — 27 dis-
putes; Also, 33 current loan and microfinance dis-
putes are recorded in the mediation center.’ The
settlement rate is 60-70%, and disputes arising
from microfinance, labor, commercial, and family
relations have particularly successful results.”
According to commercialization, it has been
suggested that in the focus of the broader con-
cept of privacy, personal data may be consid-
ered part of property rights, which increases the
probability that this data will be more effectively
protected." From this point of view, we can con-
clude that the personal information obtained
during the mediation process enjoys maximum
protection, and also it can be seen in the context
of property rights, moreover, in conditions of the
individual characteristics™ of business relations.
Recommendations for successful completion
of business mediation are: A) Creativity of the
mediation process.® For example, the invitation
of experts in the presence of the parties. This can
support building trust; B) to have fun in the me-

Resolution Yearbook, 11(1), pp. 25-38, <https://doi.
org/10.60131/adr.1.2022.6162>

8 Kandashvili I. (2023). Negotiation and representation
in mediation, house of publication Cezanne, p. 156.

9 Thilisi City Court, N2-4118 / 4363203, 13/12/2021.

10 Batiashvili I. (2022). Confidentiality in Mediation in Re-
solving Property Disputes: Reality and Challenges, Law
and World, 8(21), pp. 76-116.

11 Bichia M. (2021). The danger of the privacy “disap-
pearance” during a pandemic in the context of glo-
balization and the grounds for its legitimacy: an insti-
tutional analysis. Globalization and Business, 6(11), p
45.

12 Peculiarities.

13 Batiashvili 1. (2022). Confidentiality in Mediation in
Resolving Property Disputes: Reality and Challeng-
es, Law and World, 8(21), pp. 76-116,<https://doi.
org/10.36475/8.1.6>

diation process. The mediation process is mostly
tense, and emotional background prevails, espe-
cially tiring when this process takes hours. There-
fore, a little humor and laughter will help the me-
diation process; C) Patience, listening carefully to
the problems of the disputing parties. The glacial
pace of offer and demand can be frustrating and
can lead to a worsening of the situation, so it is
best when the parties continue a productive dis-
cussion; D) realistic evaluation of the case and
flexibility — For example, parties should sit on
each other chairs (not in direct meaning). They
should try to see picture form the different cor-
ner. Mediators can use the mirror effect. During
the whole process parties should think about
the best outcome, acceptable outcome and ab-
solutely non acceptable outcome. At last, prog-
ress can be made when the parties understand
that an intersection point exists; E) mediation is
not a trial. Subject to the variances due to case
complexity, very little is gained, and much might
be lost than would be possible through court.
The goal of mediation is to reach a compromise,
not establish victory F) Design a process that
works for your client. In multi-party business
disputes, it may be essential that the process be
segmented. It is necessary to listen to all parties
separately if the emotional background prevails;
G) The mediator should individually analyze ev-
ery case before a mediation meeting is planned.
This includes case information, emotional back-
ground, predicted sensitive issues, the roots of
the problem, and the main aspects of the dispute.
Afterwards, the mediator should decide whether
to start with a general joint meeting or conduct
individual meetings. The above-mentioned has
a great impact on future processes and results.
(This recommendation might be very useful for
the mediation process in labor disputes). H)
Identification of goals — The mediator should be
able to assist the party representative or the par-
ty itself in planning a wide range of settlement
options and finding ways to resolve them, as well
as in determining the predicted outcomes of the
mediation process.””

14 Ibid.
15 Batiashvili I. (2022). Confidentiality in Mediation in
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2. INTERNATIONAL
AGREEMENTS AND GEORGIA
2.1 The Singapore Convention
on Mediation

The United Nations Commission on Interna-
tional Trade Law (UNCITRAL) was established for
the facilitation of international trade, as well as
to modernize and unify it’® UNCITRAL plays an
important role in developing that framework in
pursuance of its mandate to further the progres-
sive harmonization and modernization of the
law of international trade by preparing and pro-
moting the use and adoption of legislative and
non-legislative instruments in a number of key
areas of commercial law.” In 2018, the UN Gen-
eral Assembly adopted a resolution emphasizing
the importance of mediation.® The UN Assem-
bly Resolution on the Model Law mentions the
benefits of mediation, which are related to the
unloading of justice system, the elimination of
tensions, and the chance to continue commercial
relations as opposed to litigation. Under Para-
graph 3 of Article 1 of Model law on international
commercial conciliation, the conciliator assists
the disputing parties in settling the dispute am-
icably, although the conciliator does not have
the authority to impose upon the parties a solu-
tion to the dispute.” Articles 8 and 9 of the Mod-

el Law are noteworthy.?® Article 8 regulates the
disclosure of information provided specifically
by a party, according to which when the concili-
ator receives information concerning the dispute
from a party, the conciliator may disclose the
substance of that information to any other party
to the conciliation. However, when a party gives
any information to the conciliator, subject to a
specific condition that it be kept confidential,
that information shall not be disclosed to any
other party to the conciliation.” Article 9 regu-
lates the issue of privacy in general.??

The Singapore Convention on Mediation (also
known as the United Nations Convention on In-
ternational Settlement Agreements Resulting
from Mediation) is a new multilateral treaty de-
veloped by the U.N. Commission on International
Trade Law (UNCITRAL) which was open for signa-
tures from August 7, 2019.2 “The primary goal of
the Convention is to promote the use of media-
tion for the resolution of cross-border commer-
cial disputes, as mediation is seen as not only a
faster, less expensive form of dispute resolution
but also as more likely to preserve commercial
relationships. The lack of a cross-border mech-
anism for giving legal effect to mediated set-
tlement agreements is said to be a significant
barrier to the willingness of some companies to
use mediation; a significant amount of time and

Resolving Property Disputes: Reality and Challenges,
Law and World, 8(21), pp. 76-116. (Holzberg R. (2013),
10 tips for a successful mediation, Connecticut law tri-
bune, Pullman&Comley, 1-4).

16 Tsuladze A. (2017). Comparative Analysis of Georgian
Judicial Mediation, Th., Publishing World of Lawyers,
pp. 51-52.

17 Batiashvili I. (2022). Confidentiality in Mediation in Re-
solving Property Disputes: Reality and Challenges, Law
and World, 8(21), pp. 76-116. (United Nations Office
at Vienna, A guide to UNCITRAL (basic facts about the
United Nations Commission on International Trade
Law), English, Publishing and Library Section, January
2013.

18 United Nations General Assembly, Resolution on
Model law on international commercial mediation
and international settlement agreements resulting
from medation of the united nations commission on
international law, Seventy-third session, Distr: Gener-
al, 3 January 2019, A/RES/73/199).

19 United Nations, UNCITRAL Model Law on Internation-
al Commercial Conciliation with Guide to Enactment

and Use 2002, New York, 2004, United Nations Publi-
cation, Sales No. E.05.V.4, ISBN 92-1-133730-5.

20 Batiashvili I. (2022). Confidentiality in Mediation in
Resolving Property Disputes: Reality and Challeng-
es, Law and World, 8(21), pp. 76-116, <https://doi.
org/10.36475/8.1.6>

21 Resolution of United Nations General Assembly, Mod-
el law on international commercial conciliation of the
united nations commission on international trade law,
Annex model law on international commercial concil-
iation of the united nations commission on interna-
tional trade law, fifty-seventh session, distr: General,
24 January 2003, A/RES/57/18, Article 6. <https://un-
docs.org/A/RES/57/18>, [28.11.2021].

22 Batiashvili I. (2022). Confidentiality in Mediation in Re-
solving Property Disputes: Reality and Challenges, Law
and World, N8, pp. 76-116.

23 Schnabel, T. (2019). The Singapore Convention on
Mediation: A Framework for the Cross-Border Rec-
ognition and Enforcement of Mediated Settlements.
Pepperdine Dispute Resolution Law Journal, 19(1), p.
1.
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energy might be needed to reach an agreement,
and if the other party later fails to perform, the
company seeking compliance would essentially
have to start over in litigation or arbitration”.

United Nations Convention on International
Settlement Agreements Resulting from Mediation
lacks international legitimacy that was granted
to arbitration by the New York Convention.

Also establishment of mediation in the field
of cryptocurrency and blockchain technology
subparagraphs (a) and (b) of paragraph 2 of the
Singapore Convention can be seen as an artificial
and negative obstacle. According to Convention:

“This Convention does not apply to settlement
agreements:

(a) Concluded to resolve a dispute arising
from transactions

engaged in by one of the parties (a consumer)
for personal, family

or household purposes;

(b) Relating to family, inheritance or em-
ployment law”.

Digital assets from Blockchain Technology
can be inherited, and because of the specifici-
ties of currency, disputes may arise in transact-
ing inheritance. It is debatable why mediation
cannot be introduced in this part if Blockchain
Technology and cryptocurrency can be seen as
nontraditional tools of business relations in the
271 century.

2.2 Recognition and
Enforcement of International
Mediation Settlement
Agreements in Georgia

Now, about ratification of the Singapore
Convention in Georgia. The Singapore Conven-
tion was approved by the United Nations Gen-
eral Assembly Resolution N73/198 on December
20, 2018. Georgia has signed the Convention and
recognized it as binding, as it will contribute to
the expansion and development of mediation as
an alternative dispute resolution mechanism in

24 Ibid, p. 2.
25  Ibid, p. 3.

Georgia. In addition, Georgia will become a par-
ty to settlement agreements and Participant in
the Unified International Instrument on Use and
Enforcement. Georgia was one of the first coun-
tries to join the Convention. On 7 August (2019)
46 countries signed the Convention together.
For the democratic development and economic
growth of the country, the state must take care of
the issues of the rule of law and a fair court, and
along with this, the importance of alternative
dispute-resolution mechanisms is highlighted.

After the signing of the Singapore Conven-
tion by the Minister of Justice of Georgia in 2019,
a period of harmonizing Georgia’s legislation for
ratification started. In Georgia, the Convention
came into force from the 2020 year. | will mention
some of the changes made to the Law of Geor-
gia on mediation and the Civil Procedure Code
of Georgia.

In both laws, we have a new term: Interna-
tional mediation.

Present time by Article 38 of the Civil Proce-
dure Code State fees shall be applied to an ap-
plication for a measure to secure the mediation
settlement agreement, an application for en-
forcing the mediation settlement agreement, or
an application for recognising and enforcing the
international mediation settlement agreement.
Article 39 declares state fees amount to GEL 150
for an application for executing the mediation
settlement agreement or for recognising and ex-
ecuting the international mediation agreement.

In 2021, changes to the Civil Procedure Code
of Georgia and Section 7° were added, which de-
fined the participation of the Court in the Rec-
ognition and Enforcement of International Me-
diation Settlement Agreements Concluded in
accordance with the United Nations Convention
of 7 August 2019 on International Settlement
Agreements Resulting from Mediation. In this sec-
tion, international mediation is defined as a pro-
cess, however, named or referred to, which takes
place outside Georgia and whereby two or more
parties to a dispute attempt to reach an agree-
ment on the settlement of their dispute with the
assistance of a foreign mediator. The Court that
is empowered to recognize and enforce interna-
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tional mediation settlement agreements shall
be the Supreme Court of Georgia. One or both
parties to an international mediation settlement
agreement may apply to the Court with an appli-
cation for the recognition and enforcement of an
international mediation settlement agreement.
A party to an international mediation settlement
agreement submitting a request to recognize
and enforce the international mediation settle-
ment agreement as provided for by paragraph
1 of this article shall submit the court relevant
documents. The types of document are written in
Article 3632

The Court shall check the completeness of
documents submitted in accordance with Article
363“(3) of this Code within five days after the re-
ceipt of an application for the recognition and
enforcement of an international mediation set-
tlement agreement. The Court shall establish/
point to the deficiency, the correction of which is
necessary for the completeness of the said doc-
uments, and shall give an applicant reasonable
time to correct it. The Court shall leave the appli-
cation unheard if the deficiency is not corrected
within the set time limits.

The Court shall decide on the recognition
and enforcement of an international mediation
settlement agreement in the form of a ruling. A
writ of execution shall be handed over to a party
to an international mediation settlement agree-
ment along with the ruling. A ruling recognizing
and enforcing an international mediation settle-
ment agreement shall be final and may not be
appealed. International mediation settlement
agreements shall be enforced in accordance with
the Law of Georgia on Enforcement Proceedings.

According to the Law of Georgia on Enforce-
ment Proceedings, Article 91 - Enforcement of
foreign court judgements: a decision recognized
in the territory of Georgia, as provided by the
legislation of Georgia, in accordance with inter-
national private law and the mutual legal as-
sistance treaties between states, and the writ
of execution copied out by a Georgian court of
appropriate jurisdiction shall be forwarded for

26 Civil Procedure Code of Georgia, 14/11/1997, 1106,
Book 79, Section XLIV16.

enforcement to the National Bureau of Enforce-
ment through the Ministry of Justice of Georgia.

Finally, I will briefly review the amendments
made to the Law on Mediation.

Article 13' regulates Recognition and enforce-
ment of international mediation settlements,
which states:

1. With the agreement of the parties to the
international mediation settlement, it can
be recognized and enforced by the court.
The court with the authority to recognize
and enforce international mediation set-
tlements is the Supreme Court of Georgia.

2. The Supreme Court of Georgia considers
the issue of recognition and enforcement
of international mediation settlement in
accordance with the rules established
by this law and the Civil Procedure Code
of Georgia.

Article 13? regulate International mediation
settlement, which is not subject to recognition
and enforcement. | will mention some of situa-
tion by which an international mediation settle-
ment is not subject to recognition and enforce-
ment. These are:

e Mediation settlement which is conclud-
ed for the settlement of a dispute arising
from a transaction concluded by one of
the parties to an international mediation
settlement (the consumer) for personal,
family or household purposes;

e Mediation settlement which has been
published by a court or entered into in a
pending court proceeding and is enforce-
able as a judgment in the State of the
court issuing the judgment;

e Mediation settlement which was signed
and subject to enforcement as an arbitra-
tion award.

e Alsoitis essential that The rules of recog-
nition and enforcement of the mediation
settlement are applied only within the
limits agreed upon by the parties to the
international mediation settlement.

e Reservation — Also Noteworthy that The
rules for the recognition and enforcement
of international mediation settlements

Irina Batiashvili
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established by the Law on Mediation and
the Civil Procedure Code of Georgia are
not applicable to those international me-
diation settlements, one of the parties
of which is the state or any state agen-
cy or any person acting on behalf of this
state agency.

The old version of the law of Georgia “On Me-
diation”, as well as the Code of Civil Procedure
of Georgia, provided for mechanisms for the en-
forcement of mediation settlements reached as
a result of mediation, however, it did not include
the enforcement of international agreements
reached as a result of mediation, to which the
Convention appeals. Thus, after the implementa-
tion of the legislative changes, the concept of “in-
ternational mediation settlement” and the rules
for its recognition and enforcement appear in
the legislation, as well as a list of circumstances
in which the international mediation settlement
is not subject to recognition and enforcement.

But What is difference between Article 363%
of Civil Procedure Code of Georgia and Article 5
of the Singapore Convention regarding refusal
of granting?

The wording of Article 363 of Civil Procedure
Code of Georgia is different from Paragraph 2 of
Article 5 of the Singapore Convention regarding
refusal of granting relief.

Article 5 (2) Singapore Convention States that
the courts may also sua sponte refuse to grant
the requested relief if they find that:

(a) Doing so “would be contrary to the public
policy” of that State; or

(b) “The subject matter of the dispute is not
capable of settlement by mediation under the law
of that Party.

Convention mentions lex fori as a ground for
ineffectiveness.

Contrary to this, in Georgia Article 363 of
Civil Procedure Code of Georgia refers to situa-
tions mentioned in subparagraphs when court
has power to refuse enforcement of internation-
al mediation settlement agreements and also
Code notes a general rule/standard on the refus-
al of the satisfaction of the motion for recogni-
tion and enforcement of the international medi-

ation settlement. It do not explain what it means
through wording: “According to the legislation of
Georgia, the dispute cannot be resolved through
mediation”.

Finally, 1 will mention that The European
Court of Justice has granted the legal right to le-
gal protection the status of a general principle
of European Community law, and this principle is
enshrined in Article 47 of The Charter of Funda-
mental Rights of the European Union.”

The development of mediation within the EU
operates on the background of the following le-
gal principles: access to justice for all is a fun-
damental right enshrined in Article 6 of the Eu-
ropean Convention for the Protection of Human
Rights and Fundamental Freedoms; The legal
right to legal protection is enshrined in Article 47
of the EU Charter of Fundamental Rights. As for
the national legislation of Georgia, Article 31 of
the Constitution of Georgia regulates procedural
rights, according to which the possibility to ap-
peal to the court and, at the same time, the right
to a fair, timely hearing is provided. Justice is a
feature of mediation.?®

CONCLUSION

During the amicable dispute resolution pro-
cess, the parties to the conflict are allowed to
regulate the dispute and find the correct solution
for the dispute resolution, which will strengthen
the personal or business relationship between
the parties in the future. Mediation is not only
focused on the resolution of the dispute. One of
the key functions of a mediator to successful-
ly mediate business disputes is to focus on the
interests of the parties and be able to separate
them from the positions of the parties.® A me-
diator must be able to remove the emotional

27 Brady A. 2020. Mediation Developments in Civil and
Commercial Matters within the European Union. “Ar-
bitration: The International Journal of Arbitration, Me-
diation and Dispute Management”, 86(2), p. 390.

28 Batiashvili, 1. (2022). The Mediation Process, its Prin-
ciples and Challenges in Georgia, Alternative Dispute
Resolution Yearbook, 11(1), pp. 25-38.

29 Ibid.
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background in business relations and transform
it into an interest-based mediation process. Also,
the mediator should create an environment tai-
lored to the clients and be able to identify the
main goals. It is a fact that through a properly
prepared, neutral third party (mediator), citizens
and business representatives are allowed to end
expensive civil disputes that have been going on
for a long time in court by mutual agreement,
quickly, in a short time and with satisfactory re-
sults for both parties.

Based on the above, implementing general
mediation standards in national law is a big chal-
lenge. Standards on applying enforcement and
refusal mechanisms in International business
disputes are general, vague, and more evalua-
tive. National Legislation should have standards
regulating the evaluation of a “serious breach by
the mediator of standards applicable to the me-
diator”. Also noteworthy, how will it be asserted
that without a breach of standards by the medi-
ator that party would not have entered into the
settlement agreement? In my opinion, evaluation
should consist of three steps: the evaluation of
facts, the evaluation of the process of mediation
from beginning to end as a whole process, and
the assessment of the separated moments. This
is necessary to ensure that no breach of stan-
dards by the mediator occurs before the parties
enter into a settlement agreement.

The court has the right to refuse to grant a
motion for recognition and enforcement of an in-
ternational mediation settlement, if:

e Obligations stipulated by the internation-
al mediation settlement have been ful-
filled or are not clear or understandable;

e Satisfaction of the request raised in the
motion contradicts the terms of the inter-
national mediation settlement;

e There was a serious breach by the medi-
ator of standards applicable to the me-
diator or the mediation, without which
breach that party would not have entered
into the settlement agreement.

As we can see, a breach should be “serious,”

which means that the Supreme Court should
have the ability to evaluate and appreciate the

severity of the violation. Also, It is doubtful if the
regulation on refusal needs an additional gen-
eral rule when rather rich normative standards
for refusal on enforcement of mediation settle-
ments exist.

Noteworthy that the ruling on the recognition
and enforcement of the international mediation
settlement is final and not subject to appeal.®®
This is beneficial from the view of business en-
tities. It reserves the time, the financial resourc-
es, the image of business entities and relations
and also plays as a guarantee of not entering the
same river after a while.

A party may live in another country, and the
benefit or business share (digital asset) inherited
from the blockchain may be in a completely dif-
ferent territory, internet space, and from differ-
ent tech companies. In this hypothetical reality,
introducing international mediation will be an
effective mechanism.

We can assume that international mediation
can be an alternative to legal action in court to
settle disagreements and avoid escalations.

In conclusion, mediation is the often-missed
effective opportunity!

30 Parliament of Georgia, Civil Procedural Code of Geor-
gia, N1106, 14/11/1997, Seventh Section (9), Chapter
XLIV16, Article 363%. Decision on recognition and en-
forcement of international mediation settlement.
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ABSTRACT

In the twenty-first century, several negative moments have ac-
companied many positive technological progress events. With the
development of the digital world, criminals with special knowledge -
cybercriminals have become active and have developed many means
in the depths of cyberspace, with the help of which they achieve their
criminal and illegal goals.

The presented paper aims to analyze in detail and in-depth the
system and working principles of digital black markets created by
cybercriminals on the dark side of the Internet. The paper also looks
at what tools and products are available on the digital black market
and why digital black markets are hazardous to operate successfully.

The paper analyzes practical cases, legal studies, and other in-
terdisciplinary studies to present the problems in the legal struggle
against digital black markets as of the day it was written. The paper’s
primary purpose is to show why the unimpeded functioning of digital
black markets on the dark web is dangerous - both for the ordinary
citizen and the state structures.

In the final part of the article, based on the analysis of the pro-
cessed literature and practical cases, recommendations will be pre-
sented, the use of which is of particular importance to make the legal
fight against digital black markets successful and to prevent such a
dangerous phenomenon as digital black markets from existing in any
part of the digital world.

KEYWORDS: Cybercrime, Dark Web, E-Commerce, Darknet,
Cybercriminal
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INTRODUCTION

Technological progress has made everyday
life easier for many people in the twenty-first
century. Today, it is easier for people to connect
because the development of technology has cre-
ated many tools that have made it possible to
perform previously tricky actions efficiently. One
of the best results of progress is the development
of the digital world. Today, if a person owns even
one electronic device, be it a computer system or
a mobile phone, and the device is connected to
the Internet, individuals can perform almost any
activity without leaving their homes. People use
such systems for personal purposes, e.g. Reading
an e-book, getting an education, or deepening
personal relationships, as well as for other pro-
fessional or commercial purposes - e.g. Remote
work in various fields, be it remote court hear-
ings or lecturing at a university. One of the areas
that has developed in the digital world is online
stores. At any part of the day, a person can re-
motely view what products the store offers him,
select the desired product, pay the amount elec-
tronically, and wait for him to receive the desired
item.' Of course, such possibilities greatly simplify
a person’s daily life.

The development of technological progress,
as mentioned, has made life easier for many peo-
ple and created many opportunities. But, as in
the case of any progress, in the case of techno-
logical progress, along with positive events, many
adverse events have become its concomitants, in
particular, a new type of criminals — cybercrimi-
nals? - have appeared in the digital world, whose
goal has become to use the opportunities arising
from the progress of the digital world to achieve
their own criminal goals, e.g. Cyber extortionists,’

1 Jain, V., Malviya, B., Arya, S., (2021). An overview of
electronic commerce (e-Commerce). Journal of Con-
temporary Issues in Business and Government, 27(3).
p. 665.

2 Sabillon, R., Cavaller, V., Cano, J., Serra-Ruiz, J., (2016).
Cybercriminals, cyberattacks and cybercrime. In 2016
IEEE International Conference on Cybercrime and
Computer Forensic. pp. 1-2.

3 Salvi, M.H.U., Kerkar, M.R.V., (2016). Ransomware:
A cyber extortion. Asian Journal For Convergence In
Technology, 2. p. 1.

cyber fraudsters,* and other kinds of cybercrimi-
nals. The mentioned cybercrimes look similar to
crimes in the real world; however, in reality, they
are entirely different from each other, both in
terms of methods and ways of execution.’

Most people use computer devices such as
digital banks, social platforms, and many oth-
er websites and applications for daily activities.
However, most of the users do not know that the
part of the digital world that they use every day is
the smallest and does not even reflect the actual
scale of the digital world.* When using the Google
search engine (or any other traditional search en-
gine), much of the data in cyberspace is not acces-
sible because traditional search engines perform
strict filtering so that various types of irrelevant
data are not available to everyone.” The second
part of the digital world, which the everyday ordi-
nary user does not use and does not know, is the
deep web,® and the part of the deep web where
cybercriminals mainly operate is the dark web.’

In connecting to the dark web, anonymity, pri-
vacy, and other ways are especially protected, so
it is challenging to identify the person who uses
it. It is because of the mentioned opportunities
that the dark web is the best place for cybercrimi-
nals and the so-called shelter It should be noted
here that access to the dark web is not only used
by cybercriminals. It is used by researchers," and

4 Banerjee, A., Barman, D., Faloutsos, M., Bhuyan, L.N.,
(2008). Cyber fraud is one typo away. In IEEE INFO-
COM 2008. p. 66.

5 Wall, D., (2007). Cybercrime: The transformation of
crime in the information age. Polity. (Vol. 4). p. 31.

6 Ciancaglini, V., Balduzzi, M., McArdle, R., Rosler, M.,
(2015). the Deep Web. Trend Micro. pp. 35-38.

7 Supra.

8 He, B., Patel, M., Zhang, Z., Chang, K.C.C., (2007). Ac-
cessing the deep web. Communications of the ACM,
50(5). p. 95.

9 Omar, Z.M., Ibrahim, J., (2020). An overview of Dark-
net, rise and challenges and its assumptions. Int. J.
Comput. Sci. Inf. Technol, 8. pp. 110-111.

10 Ciancaglini, V., Balduzzi, M., Goncharov, M., McArdle,
R., (2013). Deepweb and cybercrime. Trend Micro re-
port, 9. pp. 5-6.

11 Dalvi, A., Ankamwar, L., Sargar, O., Kazi, F., Bhirud, S.G.,
(2021). From Hidden Wiki 2020 to Hidden Wiki 2021:
What Dark Web Researchers Comprehend with Tor Di-
rectory Services? In 2021 5% International Conference
on Information Systems and Computer Networks. p. 1.
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whistleblowers working in various government
agencies so that if the agency violates the laws,
they can inform the world about the case? Of
course, such actions are essential. However, the
fact is that the majority of Dark Web users want
to carry out their criminal activities anonymously
and achieve specific criminal results.

In the early stages of the development of the
digital world, cybercriminals, in the process of
carrying out their criminal activities, were most-
ly in possession of the personal data of ordinary
users, whether it was data about bank accounts,
personal life data, or other kinds of information.®
As a result of such criminal activities, which had
a daily character, it is logical that cybercriminals
accumulated a lot of data that they could no lon-
ger use personally, so it was on the agenda for
criminals to create a system where they could
sell such data or exchange it for other data they
wanted. They imitated the so-called real-world
black market system, where it is possible to buy
any desired means illegally,* and cybercriminals
in the dark web created a digital black market, the
pace and scale of which has exceeded all expecta-
tions.® As of today, in the digital black market, it is
possible to buy any digital or real-life products: a
person can buy firearms,® drugs,” and prohibited
pornographic material.® The list is not exhaustive

12 Pender, K., Cherkasova, S., Yamaoka-Enkerlin, A.,
(2019). Compliance and whistleblowing: How technol-
ogy will replace, empower and change whistleblow-
ers. In FinTech, Edward Elgar Publishing. pp. 379-380.

13 Babanina, V., Tkachenko, ., Matiushenko, O.,
Krutevych, M., (2021). Cybercrime: History of forma-
tion, current state and ways of counteraction. Amazo-
nia Investiga, 10(38). p.114.

14 Boulding, K.E., (1947). A Note on the Theory of the
Black Market. Canadian Journal of Economics and Po-
litical Science. Revue canadienne de economiques et
science politique, 13(1). p. 115.

15 Spagnoletti, P., Ceci, F., Bygstad, B., (2021). Online
black-markets: An investigation of a digital infrastruc-
ture in the dark. Information Systems Frontiers. pp.
1811-1812.

16 Liggett, R., Lee, J.R., Roddy, A.L., Wallin, M.A., (2020).
The dark web as a platform for crime: An exploration
of illicit drug, firearm, CSAM, and cybercrime markets.
The Palgrave handbook of international cybercrime
and cyberdeviance. p. 94.

17 Supra, p. 97.

18 Supra, p. 104.

- the digital black market offers users much more
opportunities than one can imagine.

In this paper, the author will delve deep into
the world of the dark web and the digital black
market. The analysis will highlight the intricacies
of how these markets work and their impact on
society. The author will also discuss the dangers
that come with the successful functioning of these
black markets and why it is crucial to wage an un-
relenting struggle against them. The existence of
black markets in the digital world poses a signifi-
cant threat to the safety and security of individu-
als, businesses, and even governments. Therefore,
it is of utmost importance to take appropriate
measures to eliminate them once and for all.

In the final part of this article, recommenda-
tions to implement to make the fight against cy-
bercriminals successful will be provided. These
recommendations will be practical, actionable
and aimed at ensuring that the digital world is a
safe and secure place for everyone.

The twenty-first century has given humanity
many gifts - one of the greatest gifts is the de-
velopment of the digital world because people’s
lives have become much easier, and citizens can
perform previously unimaginable actions or be
associated with particular difficulties. If earlier
it was challenging to connect with someone on
the other side of the planet, today it is enough
for two people to have access to any social net-
work, and they will be in touch with each other
in a few seconds. However, as mentioned, there
are not only positive moments that accompany
progress. In the early stages of the development
of the digital world, more people have decided to
use cyberspace for criminal purposes rather than
to take care of its security. It can be said that cy-
bercriminals have recognized the potential of cy-
berspace, while security experts have ignored it
at the initial stage. This is one of the reasons why
digital black markets exist and why it is easier for
cybercriminals to engage in criminal activities on
the dark web. Nevertheless, giving up is not an
option. More people must understand what the
dark web is to understand what the digital black
market is so that more people are digitally armed
so that the fight against cybercriminals becomes

Anri Nishnianidze
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stronger and digital black markets disappear from
the space of the digital world forever.”

1. DARK WEB AND
BLACK MARKET

According to specialists in the field, the mod-
ern Internet can be likened to an iceberg, with the
visible tip representing the part of the Internet
that everyday users have access to and use on
a regular basis.?® However, this visible part only
accounts for a small fraction of the total infor-
mation available on the Internet. This is because
traditional search engines like Google, Yahoo, and
Bing are designed to filter out a large portion of
the information available to ordinary users.”

In reality, the vast majority of the Internet lies
beneath the surface, in what is commonly referred
to as the “deep web”. This includes everything
from private databases and password-protect-
ed websites to academic research and govern-
ment records. However, there is also a subset of
the deep web known as the “dark web”, which is
intentionally hidden and requires special soft-
ware to access.?2 Within the dark web, there exists
a subset known as the “Black Market”. This is a
hidden network of websites where users can buy
and sell illegal goods and services, such as drugs,
weapons, and stolen personal information. These
sites are often accessed using specialized soft-
ware that allows users to browse anonymously
and avoid detection.

It is important to note that while the terms
“deep web”, “dark web”, and “Black Market” are
often used interchangeably, they actually refer to
distinct parts of the Internet with different levels
of accessibility and content. Understanding these

19 Sviatun, 0., Goncharuk, O., Roman, C., Kuzmenko, O.,
Kozych, 1.V., (2021). Combating cybercrime: econom-
ic and legal aspects. WSEAS Transactions on Business
and Economics, 18. pp. 751-752.

20 Kavallieros, D., Myttas, D., Kermitsis, E., Lissaris, E.,
Giataganas, G., Darra, E., (2021). Understanding the
dark web. Dark web investigation. p. 6.

21 Supra, p. 8.

22 Finklea, K.M., (2015). Dark web. Congressional Re-
search Service. p. 2.

terms is crucial for anyone who wants to navi-
gate the Internet safely and responsibly, as it can
help users avoid potentially dangerous or illegal
activities.

1.1. Dark Web

The deep web is a vast and complex network
that comprises all the information on the internet
that is not indexed by conventional search engines.
This includes various types of online content that
are not easily accessible to the average user. How-
ever, the dark web, a segment of the deep web, is
notorious for being a hub for cybercriminals.? The
dark web is home to a range of confidential data,
password-protected websites, and databases that
are hidden from the public eye. Unfortunately, the
dark web has become increasingly popular among
cybercriminals, making it a significant cybersecuri-
ty threat. Therefore, taking necessary precautions
while accessing the deep and dark web is essential
to avoid any potential risks. It is where malicious
users can conduct illegal activities such as trading
stolen data, selling illegal goods, and planning cy-
berattacks. On the dark web, it is possible to find
data that cybercriminals have illegally obtained and
distributed e.g.

a) In 2019, cyber attackers spread the personal
data of users of one of the banking systems of the
Cayman Islands.?

b) In 2020, the personal data of the popula-
tion of Georgia, which cybercriminals obtained
by attacking the database of personal data pro-
tected in the Central Election Commission, was
distributed.”

c) In 2021, cybercriminals spread the personal
data of Washington Metropolitan Police officers.?

23 Supra, pp. 1-3.

24 BBC News. ‘Cayman National Suffers Manx Bank ‘Data
Hack’ [Online] Available at: <https://www.bbc.com/
news/world-europe-isle-of-man-50475734> [Last Ac-
cessed: June 11, 2024].

25 Cimpanu C., Personal Details for the Entire Country
of Georgia Published Online [Online] Available at:
<https://www.zdnet.com/article/personal-details-for-
the-entire-country-of-georgia-published-online> [Last
Accessed: June 11, 2024].

26 Rose R., LeBlanc P. and Fung B., DC Police Personnel
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One cannot rely on traditional web browsers
like Google Chrome, Firefox, or Microsoft Edge to
access the dark web. Instead, they must use spe-
cialized software that provides high anonymity
and security. One such software is Tor (The Onion
Router), an open-source and free-to-use software
that allows users to connect to the dark web se-
curely and anonymously. Essentially, Tor routes
internet traffic through several different servers
worldwide, making it difficult for anyone to trace
a person’s online activity or physical location.
Moreover, Tor provides access to hidden websites
that cannot be found through traditional search
engines like Google or Bing. However, it's import-
ant to note that the dark web can be dangerous,
and users must exercise caution while browsing
it. Several illegal activities take place on the dark
web, including drug trafficking, human trafficking,
and cybercrime. Therefore, users must be careful
while accessing the dark web and avoid clicking
on suspicious links or downloading files from un-
known sources. Additionally, it's recommended
to use a VPN (Virtual Private Network) along with
Tor to further enhance your anonymity and pro-
tect your privacy. By using Tor and following safe
browsing practices, one can access the dark web
and explore its content without compromising
their security or privacy.”

The software mentioned in the text is de-
signed to give users anonymity when they connect
to the dark web. This is because anonymity is fun-
damental to the dark web’s existence. However,
even users who are well-versed in security proto-
cols are aware that relying solely on this software
may not be enough to guarantee their anonymity.
As a result, many users employ additional secu-
rity measures to further reduce the risk of their
anonymity being compromised and their identity
being exposed.?®

Files Obtained by Hackers in Recent Ransomware At-
tack, Acting Police Chief Says [Online] Available at:
<https://www.cnn.com/2021/04/29/politics/dc-po-
lice-ransomware-attack-personnel-files/index.html>
[Last Accessed: June 11, 2024].

27 Macrina, A., Phetteplace, E., (2015). The Tor browser
and intellectual freedom in the digital age. Reference
and User Services Quarterly, 54(4). pp. 18-19.

28 Jadoon, AK., Igbal, W., Amjad, M.F.,, Afzal, H., Ban-

Despite the risks involved, the dark web re-
mains a popular destination for cybercriminals
due to its anonymity and lack of oversight. This
has led to the development of a thriving digital
black market, where users can buy and sell illegal
goods and services without fear of being caught
by law enforcement agencies.?”

1.2. The Digital Black Market

When discussing the topic of black markets,
many people tend to conjure up images of shady
street corners or dimly lit alleyways where indi-
viduals can purchase illegal or hard-to-find goods.
However, the reality of black markets in the mod-
ern world is vastly different, particularly when it
comes to the digital realm. Digital black markets
offer a far greater range of products and services
to consumers than their real-world counterparts
ever could, and as such, it has become crucial
to examine the extent and significance of these
markets. To fully understand the implications of
digital black markets, it is important to analyze
their scope, how they operate, and their potential
consequences on society. By doing so, citizens can
better equip themselves to combat the negative
effects that these markets can have and ensure
that our society remains safe and secure in the
digital age. Furthermore, it is important to inves-
tigate the motivations of those who engage in the
digital black market and the methods they use to
navigate these online spaces. This can help us to
better understand the factors that contribute to
the growth of these markets and how people can
work to prevent them from becoming a more sig-
nificant threat in the future.

Inthe early 2000s, the concept of a digital black
market began to emerge, driven by increased in-
ternet use for commerce. However, it wasn’t un-
til 2011 that the black market truly reached new

gash, Y.A., (2019). Forensic analysis of Tor browser: a
case study for privacy and anonymity on the web. Fo-
rensic science international, 299. p. 3.

29 Zhang, H., Zou, F., (2020). A survey of the dark web
and dark market research. In 2020 IEEE 6th interna-
tional conference on computer and communications.
p. 1695.
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heights with the launch of Silk Road. This online
marketplace allowed users to anonymously buy
and sell illegal goods and services, including
drugs, weapons, and stolen personal information.
Silk Road quickly gained notoriety and be-
came a hub for criminal activity. It operated on
the dark web, a part of the internet that is not
easily accessible to the general public and is often
used for illicit purposes. Despite attempts by law
enforcement to shut it down, Silk Road continued
to thrive, earning an estimated 183 million USD
during its period of operation.®
In 2013, the Federal Bureau of Investigation
(FBI) finally managed to shut down Silk Road and
arrest its founder, Ross Ulbricht.>' This was a sig-
nificant victory for law enforcement, but it didn’t
take long for other cybercriminals to see the fi-
nancial potential of running a digital black market.
Soon after Silk Road’s demise, Silk Road 2.0
emerged, promising to be even bigger and better
than its predecessor. However, its functionality
was short-lived, as it was also shut down by law
enforcement soon after its launch.3? Nevertheless,
the success of the Silk Road had already set a
precedent, and other black markets such as Han-
sa® and Alpha Bay* surfaced to take its place.
The rise of digital black markets has posed a
significant challenge to law enforcement agencies
worldwide in recent years. One of the key factors
driving the growth of these markets is the emer-
gence of cryptocurrency as a payment method.
Cryptocurrency, by its very nature, is designed to
be anonymous and decentralized, making it an

30 Mullin, J., (2015). Silk Road prosecutors complete the
bizarre DPR murder-for-hire story. Ars Technica. pp.
1-3.

31 Minnaar, A., (2017). Online’underground’marketplac-
es for illicit drugs: the prototype case of the dark web
website’Silk Road. Acta Criminologica: African Journal
of Criminology & Victimology, 30(1). p. 30.

32 Dolliver, D.S., (2015). Evaluating drug trafficking on
the Tor Network: Silk Road 2, the sequel. International
Journal of Drug Policy, 26(11). p. 1115.

33 Tavabi, N., Bartley, N., Abeliuk, A., Soni, S., Ferrara, E.,
Lerman, K., (2019). Characterizing activity on the deep
and dark web. In Companion proceedings of the 2019
world wide web conference. p. 209.

34 Baravalle, A., Sin Wee Lee, (2018). Dark web markets:
Turning the lights on AlphaBgay. In Web Information
Systems Engineering—WISE 2018, Springer. p. 503.

ideal payment method for people who want to
remain hidden while engaging in illegal activities.

When a person purchases a product from a
digital black market using cryptocurrency, they
can do so without leaving a trace. Authorities can
easily trace traditional payment methods like
credit cards or bank transfers, but cryptocurrency
transactions are much harder to track. This makes
it difficult for law enforcement agencies to identify
the seller and the buyer,* allowing these markets
to operate with impunity for extended periods.

While it is technically possible to trace crypto-
currency transactions, doing so is time-consum-
ing and labour-intensive, requiring specialized
knowledge and resources. As a result, individual
buyers who use cryptocurrency to purchase ille-
gal goods or services often go unpunished, and
digital black markets can continue to operate for
years before they are finally shut down by law en-
forcement agencies.*

The use of cryptocurrency in digital black
markets has raised many concerns among gov-
ernments and policymakers, who worry that it will
make it much harder to combat illegal activities
such as drug trafficking, money laundering, and
terrorism financing. Some countries have taken
steps to regulate cryptocurrency more closely,
while others have banned it outright.

Despite these efforts, digital black markets
continue to thrive, and the use of cryptocurrency
as a payment method is likely to remain a signif-
icant challenge for law enforcement agencies in
the years to come. As new forms of cryptocurren-
cy emerge and technology evolves, tracking trans-
actions will be even harder, making it easier for
criminals to engage in illegal activities.

The rise of cryptocurrency has made it easier
for people to engage in black market trading by
providing an anonymous payment method that is
difficult to trace. While it is possible to track cryp-
tocurrency transactions, doing so is time-consum-

35 Mukhopadhyay, U., Skjellum, A., Hambolu, O., Oakley,
J., Yu, L., Brooks, R., (2016). A brief survey of crypto-
currency systems. In 2016 14th annual conference on
privacy, security and trust. p. 745.

36 Dyson, S., Buchanan, W.J., Bell, L., (2019). The chal-
lenges of investigating cryptocurrencies and block-
chain related crime. arXiv, 1907.12221. pp. 1-2.
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ing and resource-intensive, often yielding little
results. As a result, digital black markets continue
to operate, posing a significant challenge to law
enforcement agencies worldwide.

It's important to note that the digital black
market is not limited to just those abovemen-
tioned platforms. Countless other black markets
exist on the dark web.”” To help readers under-
stand the breadth of this underground econo-
my, it's important to look beyond just listing the
marketplaces themselves. It's also important to
examine the available products and services on
these platforms. From stolen personal informa-
tion, counterfeit goods, and illicit drugs to hack-
ing services, malware, and firearms, the digital
black market offers consumers a wide range of
illegal products and services. By understanding
this market’s scope, individuals can protect them-
selves and their personal information online.

2. PRODUCTS ON THE DIGITAL
BLACK MARKET

The preceding sections of the article have ex-
tensively discussed the topic of the digital black
market and its exponential growth. It has been
emphasized multiple times that the digital black
market has become a massive enterprise, and
its operations have reached unprecedented di-
mensions. To fully comprehend the extent of the
dangers posed by the digital black market and
understand why it is challenging to combat it, it
is essential to have a clear understanding of the
various products and services readily available on
digital black market platforms. The digital black
market is a clandestine platform that facilitates
the trading of illicit goods and services, which
include but are not limited to drugs, weapons,
counterfeit products, stolen data, and hacking
tools. The platform also offers various services
like money laundering, identity theft, and hacking.
The anonymity provided by the platform enables
the buyers and sellers to operate with impunity,

37 Kermitsis, E., Kavallieros, D., Myttas, D., Lissaris, E.,
Giataganas, G., (2021). Dark web markets. Dark Web
Investigation. pp. 88-89.

making it difficult for law enforcement agencies
to track down the perpetrators. It is crucial to
have a comprehensive knowledge of the workings
of the digital black market and the range of illic-
it goods and services traded on these platforms.
The digital black market is a hub for cybercrimi-
nals, who use it to sell and purchase illegal items,
significantly contributing to the global cybercrime
economy. The products and services traded on
these platforms are harmful to individuals and
pose significant threats to national security. For
instance, cybercriminals can use the data stolen
from individuals to launch targeted attacks on
government agencies or corporations, leading to
significant financial losses and reputational dam-
age. Therefore, it is crucial to have a comprehen-
sive understanding of the workings of the digital
black market and the range of illicit goods and
services traded on these platforms to combat this
growing threat.®®

2.1. Drugs

The digital black market is primarily fueled by
the demand for drugs, making it one of the most
common products found there. Every type of drug
imaginable, including those that have never been
heard of before, can be found in this unregulated
market. Some of these drugs are newly invented
and created by amateur chemists in their base-
ments.* This widespread availability of drugs
poses a significant problem for many countries,
as cybercriminals operate the buying and selling
process without any regulation or control.*°

In the process of using social networks, al-
most every user has received a message from a
stranger offering him many types of drugs, be it

38 Lacson, W., Jones, B., (2016). The 21st century darknet
market: lessons from the fall of Silk Road. Internation-
al Journal of Cyber Criminology, 10(1). p. 40.

39 Rhumorbarbe, D., Staehli, L., Broséus, J., Rossy, Q., Es-
seiva, P., (2016). Buying drugs on a Darknet market:
A better deal? Studying the online illicit drug market
through the analysis of digital, physical and chemical
data. Forensic science international, 267. pp. 173-175.

40 Buxton, J., Bingham, T., (2015). The rise and challenge
of dark net drug markets. Policy brief, 7(2). p. 3.
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cocaine, heroin, MDMA or any other. For this, the
user only needs to transfer the amount of money
to the designated account of a “friendly strang-
er”, indicate in which city he lives, and wait for in-
structions on where he can take the drug (often a
similar place is a cemetery, forest and other unin-
habited areas).

Illegal drug trafficking on the internet is a seri-
ous problem that has been plaguing the world for
quite some time now. The dark web is the go-to
place for digital black market narcotics syndicates
as it provides them with complete anonymity,
making it almost impossible for law enforcement
agencies to identify and prosecute them. These
cybercriminals use various methods to conceal
their identity and location so that they cannot be
traced back to their illegal activities. The reason
why it is so difficult to prevent the activities of
these cybercriminals is due to the nature of the
dark web. Accessing the dark web without special
software that masks your IP address and encrypts
your communication is almost impossible. This
makes it very difficult for law enforcement agen-
cies to monitor or intercept communications be-
tween the buyers and sellers of illegal drugs.®

Moreover, if a law enforcement representa-
tive were to purchase drugs during a special po-
lice operation, they would not be able to identi-
fy the seller during the purchase process. This is
because the seller would be using sophisticated
methods to conceal their identity, such as using
cryptocurrency to receive payment and shipping
the drugs through anonymous postal services.
These methods make it almost impossible for law
enforcement agencies to track down the seller.

In the world of the dark web, the absence of a
centralized system or empire of digital black mar-
kets poses a significant challenge to the state’s
power structures. With many markets operating
independently, the government's task of con-

41 Demant, J., Bakken, S.A., Oksanen, A., Gunnlaugsson,
H., (2019). Drug dealing on Facebook, Snapchat and
Instagram: A qualitative analysis of novel drug mar-
kets in the Nordic countries. Drug and alcohol review,
38(4). p. 380.

42 Jardine, E., (2015). The Dark Web dilemma: Tor, an-
onymity and online policing. Global Commission on
Internet Governance Paper Series, (21). pp. 2-3.

trolling illicit activities becomes increasingly dif-
ficult. Even if the government successfully shuts
down one digital black market, it does not guar-
antee that the drug trade in the dark web will
cease entirely. For instance, even after the infa-
mous “Silk Road” was taken down, the drug trade
continued to thrive on the dark web through other
independent markets. This decentralized nature
of the dark web’s digital black markets makes it
challenging for authorities to curb illegal activi-
ties effectively.”

The drug trade in the digital black market, like
the other types of trade presented in this chapter,
due to the possibilities of the digital world, is an
event of an international nature because a person
from any country can purchase the desired drug,
both in his native country and in any other for-
eign country.*

2.2. lllegal Arms

Firearms have been around for centuries, and
with them, the illegal trade of these lethal weap-
ons. This illegal market has been present since
the early days of firearms, but it has become more
sophisticated and widespread over time. The
twentieth century was a turning point for the il-
legal trade in firearms, as it reached exceptional
heights. This was partly due to the proliferation
of guns and ammunition after World War Il, which
led to the establishment of large-scale smuggling
networks across the globe. Moreover, the begin-
ning of the twenty-first century saw a continuation
of this trend, with the emergence of new technol-
ogies and the increasing availability of weapons
in conflict zones.” Despite the efforts of govern-
ments and international organizations to curb
this trade, it remains a persistent and dangerous
problem that threatens public safety and security.

43 Spalevic, Z., llic, M., (2017). The use of dark web for
the purpose of illegal activity spreading. Ekonomika,
63(1). p. 76.

44 Holland, B.J., (2020). Transnational cybercrime: The
dark web. Encyclopedia of Criminal Activities and the
Deep Web. p. 109.

45 Stohl, R., Grillot, S., (2009). The international arms
trade. Polity, (Vol.7). pp. 15-16.
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As the digital world continues to evolve, cy-
bercrime syndicates have found new opportuni-
ties to expand their illicit activities. One of these
opportunities is the digital black market, where
not only drugs but also firearms can be sold. This
has made their business process much easier, as
they no longer have to meet with the buyer in the
real world, thus reducing the risks associated with
such transactions. Today, it is possible to pur-
chase firearms in both individual and bulk quan-
tities, posing unimaginable dangers for civilians.*
The digital black market offers a wide range of
firearms, from simple pistols to weapons of mass
destruction, along with information about them
or their parts.

This alarming trend has raised concerns
among governments and ordinary citizens, as the
availability of such dangerous weapons in the dig-
ital black market seriously threatens public safety
and security and calls for urgent action to curb
this growing problem.”

2.3. Personal and Confidential
Information

In today’s world, people rely heavily on elec-
tronic devices for both personal and professional
use. They use these devices to store and access
various personal information, ranging from pho-
tographs and videos to banking information and
social media accounts. Additionally, many indi-
viduals store sensitive work-related data on their
devices, such as confidential documents and in-
tellectual property, intending to access these ma-
terials from the comfort of their homes.

However, despite the convenience and effi-
ciency of these devices, it is crucial to recognize
that there is no such thing as absolute security
in the digital world.*® Hackers and cybercriminals

46 Jiang, C., Foye, J., Broadhurst, R., Ball, M., (2021). II-
licit firearms and other weapons on darknet markets.
Trends and Issues in Crime and Criminal Justice, (622).
pp. 3-4.

47 Chen, H., Chen, H., (2012). Weapons of Mass Destruc-
tion (WMD) on Dark Web. Dark Web: Exploring and
Data Mining the Dark Side of the Web. pp. 341-342.

48 Trabelsi, S., (2019). Monitoring leaked confidential

are always on the lookout for vulnerabilities in
electronic devices and software, and they contin-
ue to develop new and sophisticated methods to
gain unauthorized access to personal and confi-
dential information.

Furthermore, even if an individual takes all
the necessary precautions to secure their device,
there is always a risk of physical theft or damage
to the device, which can result in the loss of valu-
able data. Moreover, many people also tend to
overlook the risk of unintentionally sharing sen-
sitive information through their digital activities,
such as downloading apps or opening email at-
tachments from untrusted sources.

Therefore, it is essential to acknowledge these
risks and take appropriate measures to protect
personal and confidential information. This in-
cludes implementing strong passwords, using
two-factor authentication, regularly updating
software and security settings, and being vigi-
lant about phishing scams and other forms of cy-
ber-attacks.

While electronic devices have undoubtedly
revolutionized the way people live and work, it
is critical to recognize that they also pose signif-
icant security risks. By being proactive and tak-
ing the necessary steps to protect personal and
confidential information, individuals can enjoy
the benefits of technology while minimizing the
associated risks.

The paper discusses a specific type of cyber-
criminals who operate in the digital black market.
Unlike traditional criminals who engage in physi-
cal activities to obtain drugs and weapons, these
cybercriminals do not have to leave their comfort
zone to achieve their goals. However, it must be
emphasized that an ordinary person cannot car-
ry out these actions, as it requires special knowl-
edge and equipment to gain access to personal
or confidential information from another person’s
computer or device.*

The subsection of the paper will delve deeper

data. In 2019 10th IFIP International Conference on
New Technologies, Mobility and Security. p. 1.

49 Belmabrouk, K., (2023). Cyber Criminals and Data Pri-
vacy Measures. In Contemporary Challenges for Cyber
Security and Data Privacy, IGl Global. p. 199.

Anri Nishnianidze



202

#30, 03bolo, 2024

Anri Nishnianidze

into the techniques these cybercriminals use to
infiltrate digital systems. They might use phishing
scams or malware attacks to access sensitive in-
formation, which they can auction off on digital
black markets. These markets offer a platform for
cybercriminals to sell their ill-gotten gains to the
highest bidder.>®

The digital black market has become a lucra-
tive business for cybercriminals specializing in
stealing and selling personal information, credit
card details, and other confidential data. They can
sell this information to other criminals who use
it to commit fraud, identity theft, or other illegal
activities.

Trade-in personal information is one of the
most significant threats law enforcement agen-
cies face today. The danger lies not in the infor-
mation itself but in the potential consequences of
its misuse. Personal information can be extremely
harmful to one’s dignity and reputation, especial-
ly when it falls into the wrong hands. The extent of
the damage, however, depends on who the person
is and what information is obtained.”

For instance, if cybercriminals gain access to
sensitive information about the head of a coun-
try’s intelligence service, they could potentially
blackmail him into doing something against his
principles or the interests of his country. The im-
plications of such an action could be catastroph-
ic since the intelligence chief is responsible for
safeguarding the country’s national security. If he
were to succumb to the cybercriminals’ demands,
the consequences could be severe for him and the
entire nation.

Cybercriminals’ possession of state confiden-
tial material can have serious consequences. Such
material may contain information crucial for the
state’s functioning, which can significantly dam-

50 Pantelis, G., Petrou, P., Karagiorgou, S., Alexandrou, D.,
(2021). On strengthening smes and mes threat intel-
ligence and awareness by identifying data breaches,
stolen credentials and illegal activities on the dark
web. In Proceedings of the 16th International Confer-
ence on Availability, Reliability and Security. p. 3.

51 Al Amro, S., (2020). How safe is governmental infra-
structure: A cyber extortion and increasing ransom-
ware attacks perspective. International Journal of
Computer Science and Information Security (1JCSIS),
18(6). p. 81.

age the country’s security and interests if it falls
into the wrong hands. In addition to state secrets,
such material may contain personal data of indi-
viduals employed in various state structures. The
release of such data can put their lives in danger,
making them vulnerable to blackmail and other
forms of exploitation.?

Government agencies and employees need
to be aware of the risks associated with cyberat-
tacks, including phishing and social engineering
scams, which are often used by cybercriminals
to gain access to sensitive information. Regular
training and awareness programs can help to ed-
ucate employees about these risks and help them
to identify and report any suspicious activity.

It is important to note that cybercriminals are
not necessarily interested in the content of the
documents they steal. Instead, their primary ob-
jective is to obtain such material and then adver-
tise the fact that they have it. They often wait for a
buyer to come forward who is willing to pay a high
price for the information.”® This makes it crucial
for the government to take necessary measures
to protect its confidential material and ensure
that it is not compromised by cybercriminals. This
includes implementing robust security measures,
such as encryption and access controls, to pre-
vent unauthorized access to sensitive data.

2.4. Counterfeit Products

It's important to know that digital black mar-
ket sites exist where counterfeit products can be
purchased. These sites offer a vast range of fake
items, including electronic devices, watches, light-
ers, and other goods with real-world value. Un-
fortunately, individuals who purchase such items
from the digital black market may mistake them

52 Sharma, N., Oriaku, E.A., Oriaku, N., (2020). Cost and
effects of data breaches, precautions, and disclosure
laws. International Journal of Emerging Trends in So-
cial Sciences, 8(1). p. 39.

53 Howell, C.J., Fisher, T., Muniz, C.N., Maimon, D., Rot-
zinger, Y., (2023). A Depiction and Classification of the
Stolen Data Market Ecosystem and Comprising Dark-
net Markets: A Multidisciplinary Approach. Journal of
Contemporary Criminal Justice, 39(2). p. 299.
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for authentic items in the real world. In many
cases, the forgeries are so well-made that even a
seasoned user might find it challenging to differ-
entiate between the fake and the genuine piece.>
It is crucial to exercise caution and verify the au-
thenticity of any item you intend to purchase, es-
pecially if it is from an online source.

Counterfeit products available on digital black
market pages have the potential to cause signif-
icant harm, not just to individuals but to entire
states. While some fake products may only be
harmful to individuals, other counterfeit items
like fake currencies,* passports, and other docu-
ments can be bought and sold on the pages of the
digital black market.*® Cybercriminals with unique
knowledge can use these fake documents to pen-
etrate various state systems, making it difficult for
specific state agencies to determine which doc-
uments are real and which are fake. In fact, after
verifying the fake passport data in the electronic
database, the agencies may receive information
that the submitted passport data is stored in the
database and, therefore, is real.¥ This poses a sig-
nificant threat to national security and requires
the attention and action of law enforcement
agencies to curb the activities of cyber criminals
and crack down on the digital black market.

It can be quite challenging to determine the
potential consequences of engaging in activities
that involve fake passports, forged documents,
and counterfeit money banknotes. The outcome
of such actions is highly dependent on the spe-
cific case at hand. For instance, the severity of the
consequences can vary greatly based on who is
using the fake passport and for what purpose. If a
person is using a fake passport to enter a desired
country, it could lead to issues such as immigra-

54 Chaudhry, P.E., (2017). The looming shadow of illicit
trade on the Internet. Business Horizons, 60(1). p. 81.

55 Spalevic, Z., llic, M., (2017). The use of dark web for
the purpose of illegal activity spreading. Ekonomika,
63(1). p. 78.

56 Vargas, V.M., (2019). The new economic good: Your
own personal data. An integrative analysis of the Dark
Web. In Proceedings of the International Conference
on Business Excellence, Vol. 13, No. 1. p. 1221.

57 Zhang, Y., Xiao, Y., Ghaboosi, K., Zhang, J., Deng, H.,
(2012). A survey of cyber crimes. Security and Com-
munication Networks, 5(4). p. 423.

tion problems or even legal troubles. Similarly,
the consequences of using forged documents to
access a protected building can range from minor
security breaches to serious security threats.

When it comes to counterfeit money
banknotes, the outcome can depend on several
factors. The amount of money being counterfeited
plays a significant role in determining the poten-
tial consequences. Counterfeiting a small amount
of money may not have a significant impact on the
economy of a state. However, if a large number of
fake banknotes are being used, it can cause irrep-
arable damage to the economy. This is because
counterfeit money can lead to inflation, which can
result in the devaluation of the currency and a de-
cline in the purchasing power of the citizens. It
can also lead to a loss of confidence in the finan-
cial system, which can have a ripple effect on the
economy as a whole.

2.5. Other Types of Services on
the Digital Black Market

Upon careful analysis of the products present-
ed in this particular chapter of the article, the sheer
extent of the digital black market becomes abun-
dantly clear to the researcher. However, it is vital to
note that this particular market is not limited to only
the products mentioned here. There are many other
types of services and products available in the digi-
tal black market, including but not limited to:

A. Cybercrime has become a common phenome-
non in today’s fast-paced digital world. It is no lon-
ger uncommon for users to hire the services of cy-
bercriminals to achieve their desired objectives. For
instance, a user may hire a cybercriminal to break
into another person’s computer device to obtain
confidential information or acquire a large compa-
ny's sensitive data. This can be done through vari-
ous means, such as hacking, phishing, social engi-
neering, or other cyber-attack forms. Cybercrime is
a serious offence and can lead to grave consequenc-
es. Therefore, users need to be cautious and take
necessary measures to protect themselves and their
organizations from cyber threats.*

58 Manky, D., (2013). Cybercrime as a service: a very
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B. The user is presented with various options
for obtaining hacking software, which can be used
to achieve specific objectives. However, it is im-
portant to understand that these programs are
not authorized by law and using them can lead to
severe legal consequences. Additionally, the use
of such software can pose a significant risk to the
security of the user’'s computer system and per-
sonal data.”®

C. The deep web markets are notorious for
being a hub of illegal activities. In these markets,
users can access a wide range of illicit goods and
services, including drugs, fake IDs, hacking tools,
and more. Shockingly, some of these markets
even offer the service of hiring an assassin to car-
ry out a murder. This dangerous and illegal activ-
ity is highly condemned by society and law en-
forcement agencies worldwide. It is important to
stay away from such activities as they can lead to
severe consequences and put one’s life at risk.®°

D. In the deep web, individuals with malicious
intent can purchase access from cybercriminals to
gain unauthorized access to cameras to monitor
people illegally. This activity seriously violates
privacy and security measures to protect indi-
viduals and their personal information. The per-
petrators of such crimes use advanced hacking
techniques to bypass security systems and gain
access to cameras, which can be located in private
homes, businesses, or other public places. The
consequences of such actions can be severe, in-
cluding identity theft, blackmail, and other forms
of cybercrime. Individuals and organizations need
to take proactive steps to protect their privacy
and security online, including using strong pass-
words, regularly updating security software, and
being vigilant about suspicious activity.”’

modern business. Computer Fraud & Security, 2013(6).
p.9.

59 Basheer, R., Alkhatib, B., (2021). Threats from the
dark: A review over dark web investigation research
for cyber threat intelligence. Journal of Computer Net-
works and Communications, 2021. p. 3.

60 Akintaro, M., Pare, T., Dissanayaka, A.M., (2019). Dark-
net and black market activities against the cybersecu-
rity: a survey. In The Midwest Instruction and Comput-
ing Symposium, North Dakota State University, Fargo,
ND. p. 5.

61 Jones, A.S., Gagneja, K., (2016). Preventing covert

E. It is possible to find a wide range of illegal
services and products on the deep web, includ-
ing the ability to hire individuals with specialized
knowledge to assist with money laundering. These
individuals typically operate under the radar, us-
ing cryptocurrencies to avoid detection and main-
tain anonymity. With their expertise in the field,
they can help clients navigate the complex world
of financial crime, offering advice on how to laun-
der money safely and effectively. This is just one
of many illegal services that can be found on the
deep web, making it a dangerous and illicit place
to explore.®

The digital black market has been growing at
an unprecedented rate in recent years, with its
vast scale and far-reaching operations expand-
ing every year. The idea of a cyber black market
may have started small, but with the growing
consumer demand for illegal goods and services,
it has become a lucrative venture for cybercrim-
inals to exploit. Today, the digital black market
has become a hub for the buying and selling of all
kinds of illicit products, including drugs, weapons,
counterfeit money, and stolen personal informa-
tion. The increasing accessibility of the internet
and the rise of cryptocurrency have made it easi-
er for cybercriminals to operate anonymously and
evade law enforcement agencies. As a result, the
digital black market is now a major threat to on-
line security and a challenge for law enforcement
agencies worldwide.

3. DIGITAL BLACK MARKET
TRADING AND CONSUMERS
3.1. Trading in the Digital
Black Market

In the previous chapter of the paper, a com-
prehensive analysis was presented on the various
products and types of services that exist in the

webcam hacking in the civilian and governmental
sectors. In 2016 International Conference on Compu-
tational Science and Computational Intelligence. p.
993.

62 De Sanctis, F.M., (2023). Cyber Risks, Dark Web, and
Money Laundering. Regulating Cyber Technologies:
Privacy Vs Security. p. 283.
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digital black market. However, this analysis rais-
es a completely logical question as to how cyber-
criminals can continue to carry out their criminal
activities and why it is so challenging to eliminate
their operations.®* As mentioned, technology is
advancing at an unprecedented pace, and many
opportunities are becoming available not only to
ordinary citizens but also to cybercriminals. This
means that these criminals are constantly adapt-
ing and improving their tactics to evade detection
and continue their illegal activities. Additionally,
the anonymity provided by the internet and the
ease of communication and exchange of infor-
mation has made it difficult for law enforcement
agencies to track and apprehend cybercriminals.
As a result, it becomes increasingly important to
develop more advanced and effective strategies
to combat cybercrime.

In the world of cybercrime, achieving com-
plete anonymity is one of the primary objectives
for criminals to continue their illegal activities.
Cybercriminals use various software and tools to
hide their identities, making it challenging for law
enforcement agencies to track them down. But it's
not just about identifying the culprit; determining
their physical location and the location of the dig-
ital black market servers is equally challenging.®
The digital black market is often spread across
multiple countries, with servers located in one
country, cybercriminals in another, and users in
a different country altogether. This complex web
of operations makes it nearly impossible to track
down the criminals involved.

As opposed to traditional online shopping,
where customers are required to provide their
personal information,® in the digital black mar-
ket, both the seller and the buyer use only pseud-
onyms, and no personal information is collect-

63 Ablon, L., Libicki, M., (2015). Hacker’s Bazaar: The
markets for cybercrime tools and stolen data. Def.
Counsel, 82. p. 143.

64 Biddle, P., England, P., Peinado, M., Willman, B., (2002).
The Darknet and the future of content distribution. In
ACM Workshop on digital rights management, Vol. 6.
p. 54.

65 Nanehkaran, Y.A., (2013). An introduction to electron-
iccommerce. International journal of scientific & tech-
nology research, 2(4). p. 190.

ed.®® This anonymity provides a safe haven for
cybercriminals to operate without being detected.
However, the question arises as to how financial
transactions are made in such an environment.
While personal information is not collected, fi-
nancial transactions still take place. Cybercrim-
inals use various means to transfer funds, such
as digital currencies, which are difficult to trace.
Using digital currencies allows cybercriminals to
operate without leaving a paper trail, making it
challenging for law enforcement agencies to track
financial transactions. Furthermore, cybercrim-
inals often use money laundering techniques to
make it even more difficult to trace transactions.
This complex system of operations is designed to
make it extremely difficult to detect and prose-
cute cybercriminals.

In the modern era, one of the most rapidly
developing technologies is that of cryptocurren-
cies. Cryptocurrencies are digital currencies that
can be used by anyone.” Unlike traditional bank
payments, where a person typically uses a plas-
tic card registered in their name, cryptocurrencies
offer a level of anonymity and security that many
find appealing.

When using a cryptocurrency, a person does
not need to identify themselves, unlike traditional
banking methods where personal data is record-
ed. During a cryptocurrency transfer, both the
sender and the recipient can remain completely
anonymous.® While this anonymity is attractive
for many, it also raises questions about how buy-
ers can be protected from fraud and scams.

On the digital black market, groups of individ-
uals operate with their own “wallets” in pursuit of
their goals.®® To purchase a product, a user does
not directly send payment to the seller. Instead,

66 Hamaladinen, L., (2019). User names of illegal drug
vendors on a darknet cryptomarket. Onoma, 50. pp.
62-63.

67 Mukhopadhyay, U., Skjellum, A., Hambolu, O., Oakley,
J., Yu, L., Brooks, R., (2016). A brief survey of crypto-
currency systems. In 2016 14th annual conference on
privacy, security and trust. p. 745.

68 Tewari, S.H., (2020). Abuses of cryptocurrency in dark
web and ways to regulate them. SSRN 3794374. p. 3.

69 White, R., Kakkar, PV., Chou, V., (2019). Prosecuting
darknet marketplaces: Challenges and approaches.
Dep’t of Just. J. Fed. L. & Prac., 67. pp. 65-66.
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the payment is made to a third-party account.
This third party acts as an intermediary between
the buyer and seller, ensuring that the transaction
is safe and secure. Once the customer receives the
product and confirms that it is what they ordered,
the third party credits the seller’s account.” This
system provides a layer of protection for users,
eliminating the fear of transferring money and
not receiving the desired product.

While this system may create some difficul-
ties for cybercriminals, it ultimately benefits us-
ers by increasing the number of people willing to
participate in the digital black market. Although
the payment process has become more complex,
introducing this intermediary system has helped
reduce fraudulent activities and increase the trust
between buyers and sellers.

It is worth noting that introducing this interme-
diary system has made the payment process more
secure and reliable, but it has also led to an increase
in the number of users on the digital black market.
This is because people who were previously hesitant
to engage in online transactions due to the fear of
being scammed can now rely on a third party to en-
sure the safety of their transactions.

In conclusion, while the payment process on the
digital black market has become more complicated,
introducing this intermediary system has helped
protect users’ interests and increase their confi-
dence in online transactions. Despite the challenges
that come with operating in the digital black market,
the use of intermediaries has made it a safer and
more reliable space for buyers and sellers alike.

3.2. Digital Black Market Users

In today’s digital age, it is becoming increas-
ingly important to identify who is connected to
the digital black market. However, when it comes
to digital black market users, no clear-cut profile
can be used to identify them. This is because the
existing theories in the science of criminology

70 Evangelista, A., Allodi, L., Cremonini, M., (2018). Dark-
net Markets: Competitive Strategies in the Under-
ground of lllicit Goods. The Eindhoven University of
Technology. pp. 13-14.

around the profile of criminals are not sufficient
to respond to the challenges posed by the devel-
opment of the digital world.” It is widely accepted
among criminological scientists that a new type of
criminal has emerged in cyberspace, which does
not fit the current criminal profiles in the science
of criminology.

Unlike the members of criminal syndicates in
the real world, a member of a criminal syndicate
in the digital world could be anyone. Cybercrimi-
nals may not fit a particular age group, national-
ity, gender, or origin. They could be simple, ordi-
nary citizens who interact with society daily. This
makes it impossible to determine who can be a
cybercriminal.”?

It is important to understand that the digital
world has opened up a new avenue for criminal
activities, and it is difficult to predict who would
be attracted to this illegal activity. The anonymity
offered by the internet can make it easier for peo-
ple to engage in criminal activities without being
caught. Some people may even be unaware they
are involved in illegal activities when browsing
the digital black market.

Therefore, law enforcement agencies must
stay up-to-date with the latest trends in cyber-
crime and work towards developing a comprehen-
sive understanding of the digital black market.
This can help them identify and prevent criminal
activities in the digital world and protect innocent
citizens from the harms of cybercrime.

The digital black market is a notorious plat-
form where individuals can purchase products or
services that are not legally available. Those who
enter this market usually have a variety of mo-
tivations, with the most common being criminal
goals. These goals may include the acquisition of
illegal substances, weapons, and other prohibited
items that are not readily available through tradi-
tional channels.”

71 Jaishankar, K., (2018). Cyber criminology as an aca-
demic discipline: history, contribution and impact. In-
ternational Journal of Cyber Criminology, 12(1). p. 1.

72 Kwan, L., Ray, P., Stephens, G., (2008). Towards a meth-
odology for profiling cyber criminals. In Proceedings
of the 41st Annual Hawaii International Conference on
System Sciences. p. 264.

73 Wang, M., Wang, X., Shi, J.,, Tan, Q., Gao, Y., Chen,
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The one type of consumer motivation refers to
individuals driven by specific goals that may not
align with societal norms and values. Such buy-
ers aim to purchase products that can potentially
harm society or state structures. For instance, ex-
tremists who gather around a particular ideolo-
gy may seek to acquire firearms or other types of
weapons to cause large-scale damage. These con-
sumers are often motivated by a sense of purpose
that is rooted in their belief system and may be
willing to go to extreme lengths to achieve their
objectives.™

It is worth noting that law enforcement offi-
cials often have connections to the digital black
market. These connections are established to
help track down cybercriminals and buyers within
the digital black market. By keeping tabs on these
illegal activities, law enforcement officials can
take timely legal action to prevent the criminal
activities of these individuals. This is particularly
important in cases where security norms are vio-
lated, and it becomes possible to identify the per-
petrators. By quickly identifying and apprehend-
ing these individuals, law enforcement officials
can help safeguard the public against the harmful
effects of cybercrime and keep our digital world
safe and secure.”

To gain a deeper understanding of the practic-
es and operations of the digital black market, re-
searchers need to establish a connection with this
elusive marketplace. This entails accessing and
analyzing the vast amounts of data generated by
this underground economy, including the types of
goods and services sold, the prices charged, the
payment methods used, and the communication
channels employed by its participants. Through
careful analysis of this data, researchers can iden-
tify patterns and trends that can help shed light

M., Jiang, X., (2018). What is in the Darknet? Mea-
surement and analysis of darknet person attributes.
In 2018 IEEE Third International Conference on Data
Science in Cyberspace. pp. 948-949.

Weimann, G., (2016). Going dark: Terrorism on the

dark web. Studies in Conflict & Terrorism, 39(3). p.

195.

75 Heidenreich, S., Westbrooks, D.A., (2017). Darknet
markets: A modern day enigma for law enforcement
and the intelligence community. American Intelligence
Journal, 34(1). p. 38.

74

on the inner workings of the digital black market.
This information can then be shared with the gen-
eral public to increase awareness of the dangers
of the digital black market and develop effective
strategies to combat its illicit activities. By gain-
ing a better understanding of the digital black
market, researchers can help law enforcement
agencies and policymakers prevent cybercrime,
protect consumers, and safeguard the integrity of
digital systems.”

Overall, the digital black market is a complex
and multifaceted space that attracts users with
diverse interests and motives. While some users
seek to exploit it for illegal activities, others use
it to promote justice and prevent crime. Under-
standing the different types of users and their ob-
jectives is essential in devising effective strategies
to combat the digital black market and ensure the
safety and security of individuals and communi-
ties worldwide.

As people move forward with technological
advancements, they witness the emergence of
new opportunities every day. However, alongside
the benefits, there is a growing concern about the
increasing number of cybercriminals taking ad-
vantage of technological progress results. They
continue to develop the digital black market sys-
tem, which poses a significant challenge for law
enforcement agencies worldwide. This system
enables cybercriminals to conduct illicit activities
such as selling stolen data, malware, hacking ser-
vices, and other illegal products on the dark web.
The anonymity and encryption offered by the dark
web make it difficult for law enforcement to track
the perpetrators and bring them to justice. As a
result, the fight against cybercrime has become
more complex and requires a collaborative effort
from governments, law enforcement agencies,
and private organizations to mitigate the risks of
cyber threats.”

76 Benjamin, V., Valacich, J.S., Chen, H., (2019). DICE-E: A

Framework for Conducting Darknet Identification, Col-

lection, Evaluation with Ethics. MIS Quarterly, 43(1).

pp. 1-2.

77 Ajayi, E.F.G., (2016). Challenges to enforcement of
cyber-crimes laws and policy. Journal of Internet and

Information Systems, 6(1). p. 4.
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4. THE PROBLEM OF
COMBATING THE DIGITAL
BLACK MARKET

At the turn of the twenty-first century, nu-
merous experts predicted that the digital world,
driven by the proliferation of the internet, would
grow to a level that would dominate every aspect
of people’s lives.”® However, sceptics dismissed
these predictions, believing that the digital world
would never attain the level of development it has
today. As it has now appeared, the proponents of
the first opinion were right. Nonetheless, crim-
inals were not oblivious to the potential of the
digital world and its opportunities. They shifted
their focus to the digital world, where they could
operate without needing firearms and other tools,
instead relying solely on their specialized knowl-
edge and appropriate technical equipment. The
fact that cybercriminals have mastered the digital
world better than security professionals reflects
their expertise in exploiting digital vulnerabilities
and weaknesses often unnoticed by security pro-
fessionals. As a result, cybercrime has become a
significant challenge for law enforcement and se-
curity agencies, who must stay ahead of the crim-
inals to maintain a secure digital world.”

One of the greatest challenges law enforce-
ment agencies face in their fight against digital
black markets is that the very nature of these
markets is international. The black market is not
limited to a specific geographic location; rather, it
operates across borders and jurisdictions, making
it incredibly difficult for authorities to track and
prosecute offenders.®

In addition, the complexity of these markets
makes it difficult for law enforcement agencies
to effectively investigate and prosecute those in-

78 Kramer, N.C., Neubaum, G., Eimler, S.C., (2017). A brief
history of (social) cyberspace. Cyberemotions: Collec-
tive emotions in cyberspace. pp. 11-12.

79 Ramdinmawii, E., Ghisingh, S., Sharma, U.M., (2014).
A study on the cyber-crime and cyber criminals: A
global problem. International Journal of Web Technol-
ogy, 3. p. 53.

80 Goodman, M., (2010). International dimensions of cy-
bercrime. In Cybercrimes: A multidisciplinary analysis,
Springer. pp. 311-312.

volved in illicit activities. This is because the serv-
er of the digital black market can be located in
one country, while the customer and seller can be
located in different countries, and the products
can be stored in other countries altogether.

Moreover, the lack of international legal
frameworks, codes, and bases to govern the fight
against digital black markets further complicates
the efforts of law enforcement agencies. This
means that there are no established internation-
al laws to facilitate cooperation among nation-
al investigative units in their efforts to combat
these markets.

The absence of an international legal frame-
work creates legal barriers that make it difficult
for countries to work together and exchange in-
formation, which is critical in the fight against dig-
ital black markets. Hence, the absence of interna-
tional cooperation and legal frameworks makes it
challenging for law enforcement agencies to ef-
fectively combat digital black markets.®'

In the digital world, black markets are a grow-
ing concern, and one of the significant challenges
is anonymity.®? While it is true that no one can be
entirely anonymous in the digital world, law en-
forcement agencies can identify a person’s identi-
ty if necessary. However, this raises a severe eth-
ical dilemma for any democratic state. The state
must identify the person responsible for illegal
activities without compromising fundamental hu-
man rights and freedoms.®

The fight against digital black markets is cru-
cial to protect society from the harms of illegal
activities. However, if the state violates its citi-
zens' fundamental rights and freedoms in the pro-
cess, the fight will lose its significance. Protecting
one legal good should not come at the expense
of other legal rights. The systematic violation of
human rights and freedoms will undermine the

81 Chang, W., Chung, W., Chen, H., Chou, S., (2003). An
international perspective on fighting cybercrime. In In-
telligence and Security Informatics: First NSF/NIJ Sym-
posium, ISI 2003, Springer. p. 379.

82 Saleem, J., Islam, R., Kabir, M.A., (2022). The anonym-
ity of the dark web: A survey. IEEE Access, 10. p. 628.

83 Herschel, R.T., 2021. Privacy, ethics, and the Dark Web.
In Research anthology on privatizing and securing
data, IGI Global. p. 2066.
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very existence of democracy. In such a society, the
democratic state will eventually crumble, turning
into a totalitarian regime where the rulers justify
their complete control and surveillance by claim-
ing to protect human rights.®

Therefore, balancing the need to identify and
prosecute those responsible for illegal activities
is essential while protecting fundamental human
rights and freedoms. The state must use legal and
ethical means to identify and prosecute those
involved in illegal activities. A democratic state
should never compromise its citizens’ basic rights
and freedoms in the name of fighting against dig-
ital black markets or any other illegal activities.

One of the pressing issues that is currently be-
ing discussed is the widespread use of cryptocur-
rency. Cybercriminals have increasingly used this
digital currency, as it offers an anonymous and
untraceable method of transferring funds. The
article highlights that due to the decentralized
nature of cryptocurrencies, it is often difficult to
track the financial transactions conducted using
them. Moreover, the lack of regulatory oversight
and a central authority makes it easier for cyber-
criminals to evade detection and prosecution. As
a result, these criminals can profit from their ille-
gal activities without fear of being caught.®> This
has become a major concern for law enforcement
agencies worldwide, struggling to keep up with
the constantly evolving methods of cybercrime
and the use of cryptocurrencies.

The issue of cybercrime is growing more and
more pressing as the world continues to digitize.
While it may be tempting to believe that existing
legal frameworks will be sufficient to deal with fu-
ture threats from cyberspace, the reality is that
fighting crimes in the digital world requires a dif-
ferent set of strategies and mechanisms.t® While

84 Mc Manamon, C., Mtenzi, F., (2010). Defending priva-
cy: The development and deployment of a darknet. In
2010 International Conference for Internet Technology
and Secured Transactions. p. 5.

85 Reddy, E., Minnaar, A., (2018). Cryptocurrency: A tool
and target for cybercrime. Acta Criminologica: African
Journal of Criminology & Victimology, 31(3). pp. 74-
75.

86 Sviatun, 0., Goncharuk, O., Roman, C., Kuzmenko, O.,
Kozych, 1.V., (2021). Combating cybercrime: econom-
ic and legal aspects. WSEAS Transactions on Business

some illegal activities, such as drug trafficking or
document forgery, can be punished under existing
criminal law regulations, the unique challenges
posed by the digital world require updated legal
bases that are tailored to the specific needs of
this new domain.

One of the most significant challenges is the
issue of jurisdiction. For example, if someone
from one country sells a drug in another country,
and the drug itself is located in a third country,
which existing legal basis should be used to effec-
tively fight against this crime? The answer is far
from clear and highlights the need for a new way
of thinking when it comes to cybercrime.

The digital world is a new phenomenon, and
the digital black market is a new side effect of this
new phenomenon. As such, a new kind of approach
is required to address the unique challenges that
it presents. Without a new way of thinking, the
digital black market will continue to expand, and
it will be increasingly difficult to control the flow
of illegal products and activities. This unaccept-
able outcome requires urgent attention from law-
makers and law enforcement agencies worldwide.

CONCLUSION

The twenty-first century is often called the era
of technological progress, evolution, and revolu-
tion. The article highlights that this century has
brought about unprecedented opportunities that
were once unimaginable. One area that has been
significantly developed is the digital world, com-
monly known as cyberspace. This space’s devel-
opment has simplified how people connect and
their daily lives. It has brought numerous bene-
fits, such as enhancing communication, facilitat-
ing online transactions, and making knowledge
accessible to people across the globe.

However, as the paper highlights, technologi-
cal progress has also presented certain challeng-
es. Cybercriminals have found it easier to commit
crimes thanks to technological advancements.
They can now exploit computer network and sys-
tem vulnerabilities to gain unauthorized access

and Economics, 18. p. 759.
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to sensitive information, steal identities, and in-
filtrate financial systems. This has led to an in-
crease in cybercrime cases, which pose a threat
to individuals, organizations, and governments.
Therefore, while technology has brought numer-
ous benefits, it is crucial to ensure that it is used
responsibly and ethically to prevent misuse and
safeguard our digital lives.

The article analyses the deep web, the dark
web, and the digital black market. It explains what
these terms mean and sheds light on the dangers
associated with the unimpeded functioning of
digital black markets. The article highlights why
their existence poses a significant threat to indi-
viduals and states alike.

To support its claims, the article draws upon a
detailed study of the researched materials, which
reveal the comprehensive nature of the digital
black market. It highlights the fact that users of
the dark web have access to a wide range of ille-
gal goods and services, from drugs and firearms
to the possibility of purchasing parts for weapons
of mass destruction.

The paper strives to provide a comprehensive
understanding of the digital black market and the
risks associated with its existence. By doing so,
it aims to educate readers on the dangers of the
dark web and the importance of taking steps to
curb the unimpeded functioning of digital black
markets. Digital black markets on the dark web
pose a significant threat to ordinary citizens who
use cyberspace for various purposes. Therefore, it
is crucial to take necessary measures to eliminate
the functioning of these illegal marketplaces.

Upon analyzing the problems presented in the
article, the author has developed some essential
recommendations that must be implemented in
reality. These measures aim to stop the function-
ing of digital black markets and ensure a safer on-
line environment for everyone.

It is imperative to analyze the recommenda-
tions given below and implement them, in reality,
to ensure that ordinary citizens can use cyber-
space freely without any fear of being targeted by
illegal activities, in particular:

A. International cooperation. Digital black
markets are a growing concern, and their exis-

tence is not limited to a particular country or re-
gion. These markets pose a significant threat to
the global economy, as they operate clandestinely
and are often involved in illegal activities. There-
fore, it is crucial to establish international organi-
zations and communities whose primary objective
is to combat digital black markets. One of the key
strategies that can help in the fight against digital
black markets is the quick and efficient exchange
of information. This will increase the chances of
detecting digital black market servers on time
and arresting those responsible for running them.
By doing so, cooperation can effectively end the
digital black market. Without such international
communities, tracking the movement of digital
black market servers will be difficult. The people
running these servers can quickly relocate them
to another location and erase all traces of their
existence. Consequently, the fight against digital
black markets must start from scratch. Therefore,
it is essential to establish robust international
partnerships where the sharing of intelligence
and resources is a priority. This will enable the
authorities to stay ahead of the game and take
down digital black markets before they can cause
significant damage. By working together, interna-
tional cooperation can create a safer and more
secure digital landscape free from the threat of
digital black markets.

B. Updating legal bases. It is crucial to follow
the law when fighting crime, even in the face of
criminal activity. This means that law enforce-
ment officers must adhere to the latest legal acts,
which provide them with the necessary tools to
combat criminal activity. Adopting these legal
acts is essential because it streamlines identify-
ing, investigating, and prosecuting criminal activ-
ity. In today’s digital age, international legal acts
are particularly important. This is because digital
black markets often operate across international
borders, making it challenging for law enforce-
ment agencies to take quick and effective action.
Having international legal acts in place enables
law enforcement agencies to work together to
fight crime and bring criminals to justice, regard-
less of location. However, time is of the essence
in combating cybercrime. Every second that law
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enforcement agencies spend on legal matters
is a second that cybercriminals can use to cov-
er their tracks. For this reason, it is essential to
have streamlined legal procedures to ensure that
law enforcement agencies can take swift and de-
cisive action against criminals. By doing so, rele-
vant state structures can make the Internet safer
for everyone.

C. Cyber security experts. States must estab-
lish dedicated departments specializing in this
area to effectively combat the growing threat of
digital black markets. These departments should
focus solely on studying and combating the threat
posed by digital black markets rather than dealing
with cybercrime in general. One of the key tasks of
these specialized units should be to conduct a de-
tailed analysis of the organization and function-
ing of digital black markets. This is a complex and
time-consuming task that requires a great deal
of expertise and experience. By having dedicated
experts in the field of cybersecurity working with-
in these units, states can take a significant step
forward in the fight against the digital black mar-
ket. Overall, establishing specialized departments
to combat digital black markets is a crucial step
governments should take to protect their citizens
from the various threats these illicit online mar-
ketplaces pose.

D. Interdisciplinary studies. To effectively
combat cybercriminals in the digital black market,
law enforcement agencies must comprehensive-
ly understand the various factors involved. It is
not enough to view the issue from a single pro-
fessional perspective. Instead, a multidisciplinary
approach is needed, incorporating insights from
law, cyber security, programming, and psycholo-
gy. To truly comprehend the complexities of the
digital black market, it is essential to examine the
problems from various angles. This includes ana-
lyzing the psychological profile of cybercriminals,
identifying security norms and best practices, and
establishing a solid legal foundation for address-
ing these issues. Law enforcement agencies can
gain a more objective and nuanced understand-
ing of the digital black market by taking a holistic
approach. This will enable them to better identify
and respond to cybercriminal activities, ultimate-

ly helping to protect individuals and organizations
from the damaging effects of cybercrime.

E. Strategies and mechanisms. To effectively
combat the growing threat of digital black mar-
kets, developing comprehensive strategies and
mechanisms is imperative. These should be de-
signed to equip relevant department represen-
tatives with the necessary tools and knowledge
to tackle individual cases head-on. It is also im-
portant to ensure that these strategies and mech-
anisms are constantly updated to stay ahead of
the latest challenges and threats. To achieve this,
it is necessary to incorporate cutting-edge tech-
nologies such as artificial intelligence, machine
learning, and data analytics. By leveraging these
advanced technologies, patterns and trends can
be analyzed, and it will be possible to predict po-
tential threats before they occur. Furthermore,
educating the public about the dangers of digital
black markets and promoting awareness of the
risks associated with engaging in illegal activities
online is important. This can be achieved through
targeted campaigns that aim to inform and edu-
cate people about the consequences of their ac-
tions. Combating digital black markets requires a
multi-pronged approach incorporating the latest
technologies, ongoing education and awareness
campaigns, and a commitment to constantly up-
dating strategies and mechanisms to stay ahead
of the ever-evolving threat landscape.

The dark web, a part of the Internet that is not
indexed by search engines and requires specific
software to access, is expanding at an alarming
rate. This growth is largely fueled by the constant
development and innovation of new digital tools
by cybercriminals. These tools are designed to fa-
cilitate illegal activities such as hacking, identity
theft, drug trafficking, and other illicit activities.
Unfortunately, this trend shows no signs of slow-
ing down, posing a significant threat to online
security and privacy. Therefore, individuals and
organizations must take necessary precautions
to protect their sensitive information from falling
into the wrong hands.

In today’'s digital age, it is crucial to have inter-
national cooperation, updated legal frameworks,
practical strategies and mechanisms, and people
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with appropriate expertise and education to pre-
vent the rapid growth of cybercrime and eliminate
black markets from the digital space. With the in-
creasing reliance on technology, it has become
easier for cybercriminals to carry out their illegal
activities, and law enforcement agencies need to
be equipped with the necessary tools to combat
these crimes effectively.

International cooperation is essential in this
regard, as cybercrime is a global issue requiring
coordinated effort from all nations. Updated le-
gal frameworks should be implemented to ensure
that cybercriminals are brought to justice and that
victims are adequately protected. Moreover, prac-
tical strategies and mechanisms, such as robust
cybersecurity measures and data protection laws,
should be implemented to prevent cyber-attacks
and safeguard sensitive information.

However, having updated legal frameworks,

practical strategies, and mechanisms alone may
not be enough to combat cybercrime. People with
appropriate expertise and education are the key
to preventing and fighting cybercrime effective-
ly. It is essential to have a skilled workforce that
can understand the nature of cybercrime and de-
velop innovative solutions to counter it. This re-
quires proper training, education, and awareness
programs to equip individuals with the necessary
knowledge and skills.

Cybercrime is a significant threat to the dig-
ital world, and unless appropriate changes are
made and proper training and education are in
place, cybercriminals will ultimately win, and law
enforcement will lose control of the digital world
forever. A concerted effort from all stakeholders is
required to address this issue and ensure a safe
and secure digital environment for all.
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Abstract

The article identifies, systematizes the decisions taken by the Geor-
gian Competition and Consumer Agency regarding digital markets/
competition and reviews the practices established by the Agency based
on the said decisions. The introduction of the article highlights the sig-
nificant challenge of modern competition law, which implies that com-
petition law does not exist independently of era and context, and it is
important that competition law and its enforcement mechanisms func-
tion effectively in the conditions of the modern digital economy. The
article then defines the digital economy and describes two of its key
features, (big) data and digital platforms. A number of theoretical prob-
lems are then mentioned which may hinder the effective enforcement
of competition law in relation to similar economic agents/markets.

The main part of the article will concern the review of the decisions
made by the Competition Agency in relation to online markets and dig-
ital platforms. Since there are currently no special legislative or by-law
norms necessary for the effective enforcement of competition law in the
digital age, the Competition Agency is guided by the general legislative
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framework regulating competition law to resolve
similar issues. The analysis of the decisions re-
vealed that the practice of the Agency develops
in the direction of only two: (1) unfair competi-
tion (11) agreements restricting competition, and
currently there is no, for example, a decision of
the Competition Agency regarding the abuse of a
dominant position by digital platforms.

KEYWORDS: Competition, Competition law,
Digital, Economic, Virtual

INTRODUCTION

With the development of data-driven, digi-
tal and online technologies/services, financial
transactions have gradually shifted from real
space to virtual one. Consequently, the compe-
tition between economic agents has become
virtual. The development and enforcement of
competition law has historically been formed in
relation to traditional markets, however, consid-
ering the new technological reality, competition
law and its executive bodies, like many other
areas of law and public administration, have to
adapt to virtual reality, so that competition law
does not fall behind the times and ensure its ef-
fective enforcement.

Georgian competition law and its main execu-
tive body - Georgian Competition and Consumer
Agency (hereinafter - Competition Agency, Agency)
are facing this challenge, which is a young organi-
zation compared to European or American compe-
tition enforcement institutions and has relatively
limited legislative, technical or human resources.
Despite the aforementioned, the mission of the
Agency is to successfully respond to the mentioned
challenges so that on the one hand Georgian con-
sumers are not affected and various markets (tra-
ditional, virtual or mixed) continue to function in
accordance with the competition legislation, and
on the other hand, to ensure the performance of
the indirect function assigned to it by the EU-Geor-
gia Association Agreement, that means the devel-
opment of Georgian competition law in accordance

with the law of the European Union, whether it is
harmonization of legislation or considering the
practice of European courts. Naturally, this also
applies to digital competition, which also is an im-
portant challenge for the competition law of the
European Union.

Considering the above, the purpose of the ar-
ticle is to identify, systematize and analyze the
decisions taken by the Agency on digital compe-
tition issues. To achieve the goals of the research,
the traditional (dogmatic) method of legal re-
search will be used, which means the processing
of legislation, by-laws, decisions of the Agency or
relevant academic literature.

The next part of the article is devoted to the
definition of the digital economy and especial-
ly to the following important factors — data and
online platforms. Then the substantive and en-
forcement issues that may hinder the effective
regulation of the digital economy by the compe-
tition law are discussed. The fourth chapter of the
article reviews the legal framework of Georgia in
relation to digital markets, and the fifth chapter
is devoted to the analysis of the decisions of the
Agency. The discussed issues are summarized at
the end of the article.

1. DIGITAL ECONOMICS -
BUSINESS MODELS AND
OTHER CHARACTERISTICS

With the rapid development of technologies,
new means or business models have become
available to economic agents that can be used
to save resources, gain competitive advantage or
market power, and/or create value for consum-
ers/markets. In this part of the article, a defini-
tion of the digital economy is proposed. Its two
important features are also discussed: 1. Da-
ta-based economic activity 2. Digital platforms. It
is the unique characteristics of the digital econ-
omy that have led to the development of new
forms of competition, which, in turn, have pre-
sented new challenges to the effective enforce-
ment of competition law.

The digital economy refers to economic ac-
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tivity that is produced entirely or substantially
through digital technologies and the business
model is based on digital products or services!
The digital economy usually functions using
technologies such as the Internet, cloud technol-
ogies, smart algorithms, etc. The terms “informa-
tion economy” or “internet economy” are some-
times also used to denote the digital economy.
Sometimes it is difficult to distinguish between
the traditional economy and digital products/
services, because the business model combines
both, and such cases are sometimes referred to
by the name of “mixed economy”. With the de-
velopment of technologies and computing pow-
er, new digital products or services are rapidly
developing, therefore it is impossible to present
all the driving characteristics of the digital econ-
omy, but we can distinguish the following two
characteristics: (big) data and digital platforms.

1.1. (Big) Data

The business model of companies in the dig-
ital economy is often based on the acquisition
and processing of data by economic agents. This
can be personal data of individuals and any oth-
er type of data. Considering the volume and oth-
er characteristics, we may be dealing with the
so-called “big data” or as it is sometimes called,
“big data analytics”. Companies collect, process
and analyze large sets of data to gain insights,
optimize processes and make data-driven deci-
sions. Data-driven business models span a vari-
ety of industries, including technology, finance,
healthcare, and retail. Companies with access to
huge data sets can have significant market power
and create “data monopolies”. Having such data
advantage, as well as the high cost of acquiring
and processing large sets of such data, may cre-
ate barriers to entry for smaller competitors in
relevant markets, which may ultimately have a

1 Bukht, R., & Heeks, R.. (August 3, 2017). Defining,
Conceptualising, and Measuring the Digital Economy.
Development Informatics Working Paper no. 68. p. 13.
Available at SSRN: https://ssrn.com/abstract=3431732
or http://dx.doi.org/10.2139/ssrn.3431732

negative impact on competition, innovation and
consumer welfare.

1.2. Digital Platforms

Digital platforms are online ecosystems that
facilitate interactions and transactions between
users. These platforms typically offer different
services such as search engines (Google), social
networks (Facebook), e-commerce (Amazon) and
app stores (Apple). Similar platforms usually cre-
ate the so-called “Two-sided markets”, where,
for example, service providers (one market) are
connected with end users (the other market).
The mentioned model is based on the so-called
“network effects”, meaning that the value of the
platform increases as more users join both mar-
kets. For example, on the one hand, increase in
the number of end users on the platform makes
the use of said platform more attractive for ser-
vice providers. On the other hand, a large num-
ber of service providers usually increase com-
petition, improve quality and offer end users a
better choice of products/services. Similar plat-
forms usually also use the personal or big data
discussed in the previous subsection, which al-
lows them to study consumer behavior and im-
plement accurate and customized (personalized)
offers. Despite significant value creation, online
platforms create risks in terms of competition
and consumer welfare, which may include verti-
cal integration and abuse of market power, offer-
ing discriminatory personalized prices to end us-
ers, creating barriers to market entry, high costs
of switching to an alternative market, etc.

2. COMPETITION LAW
CHALLENGES FOR THE
DIGITAL ECONOMY

Development of the digital economy, on the
one hand, has helped economic agents to place
their own services or products, through the Inter-
net or various platforms, consumers have access
to more information and therefore better choices
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to compare the quality or price of different prod-
ucts. Despite significant positive effects, the In-
ternet economy has also created significant chal-
lenges for competition law and policy. Such risks
are increasing and should be assessed individu-
ally in relation to each individual case, although
conceptually, they can be divided into “substan-
tive” and “enforcement” challenges.

In the background of the development of mod-
ern technologies and digital economy, the so-
called big technological companies (“Big Tech”)
were formed. Also, the so-called American su-
per-firms Facebook, Amazon, Apple, Netflix and
Google, which are also referred to by the acronym
‘FAANG,, are often singled out.? The mentioned or-
ganizations possess unprecedented market power,
financial, technical and political power and create
unprecedented challenges for competition law
and policy. Naturally, given such a powerful mar-
ket situation, FAANG economic agents are also un-
der special attention, pressure and sanctions from
competition law enforcement bodies. For example,
Apple was fined 1.8 billion Euros by the European
Commission in one of the cases for violation of
competition law.?

The main objective of competition law/policy
is to ensure effective competition in various mar-
kets and to protect the welfare of consumers, so
that, for example, anti-competitive agreements
by companies do not harm the end consumer. In
the digital economy, it is sometimes difficult to
achieve the main objectives of competition law.
In particular, on the part of online platforms, it
is possible to restrict competition for service/
product supplying firms, create artificial barriers
to the market, fix prices by means of smart algo-
rithms, worsen the quality of products/services
for the end user, increase the cost, etc.

2 Young, R. and Crews, W. (April 17, 2019). “The Case
against Antitrust Law: Ten Areas Where Antitrust Pol-
icy Can Move on from the Smokestack Era”. Compet-
itive Enterprise Institute. (2019). Available at SSRN:
https://ssrn.com/abstract=3458540

3 Please, see the press release of the European Com-
mission, March 4, 2024, regarding the fining of Ap-
ple. Available (checked: March 12, 2024) at: https://
ec.europa.eu/commission/presscorner/detail/en/

ip_24 1161

As for the enforcement challenges, this in-
cludes the difficulty of applying and effective
enforcement of competition law specifically for
the digital economy, directly from the enforce-
ment authorities of competition law, based on
the available resources and legal framework.
When assessing individual actions, determining
anti-competitive actions and imposing sanc-
tions on relevant economic agents, competition
enforcement agencies act based on the legal or
theoretical grounds that was formed along with
the development of competition law and relevant
judicial practice, although this may not be suffi-
cient in cases related to the digital economy. In
particular, it is possible to complicate the defini-
tion of the relevant market, and/or to determine
the market power of the relevant agent in the
said market,* the traditional economic theory of
damage may not work in relation to digital mar-
kets,® there may be non-price competition (for
example based on data), or the ex-post enforce-
ment of competition legislation may be delayed.

3. DIGITAL MARKETS AND
GEORGIAN LEGAL REGULATION

The Law of Georgia “On Competition” (here-
inafter “the Law”) establishes the standards of
protection and enforcement of free and fair com-
petition in Georgia.

The Agency detects anti-competitive activi-
ties in four main areas: anti-competitive agree-
ments,® abuse of dominant position,” unfair com-
petition® and restriction of competition by state/
administrative bodies.’

4 Graef, I. (September 8, 2015). “Market Definition and
Market Power in Data: The Case of Online Platforms”.
World Competition: Law and Economics Review, Vol.
38, No. 4. (2015), pp. 473-506. Available at SSRN:
https://ssrn.com/abstract=2657732

5 Zelger, B. (2023). “Restrictions of EU Competition Law

in the Digital Age: The Meaning of ‘Effects’ in a Digital

Economy”. In Studies in European Economic Law and

Regulation, Volume 25. Springer. Chapter.

Law of Georgia “On Competition”, Article 7.

Ibid., Article 6.

Ibid., Article 113,

Ibid., Article 10.
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In recent years, important changes have been
made in the competition legislation of Georgia
in the direction of the policy and enforcement of
competition law, where the changes introduced in
the competition legislation in 2020 should be es-
pecially noted,® as a result of which the powers of
the Agency have increased, a number of provisions
have been refined and harmonized with the leg-
islation of the European Union. However, today’s
Georgian legislation regulating competition does
not include regulations on the standards of com-
pliance with competition rules on electronic/digi-
tal markets, which, on the one hand, should be a
guide for competition executive bodies," and on
the other hand, for all economic agents operating
in the relevant market, and in case of violation of
which appropriate sanctions should be imposed.

4. GEORGIAN PRACTICE
OF ENFORCEMENT OF
COMPETITION RULES ON
DIGITAL MARKETS

Although the competition legislation, includ-
ing the Law “On Competition”, does not contain a
direct reference to the enforcement of competi-
tion in digital markets, the authority of the Agen-
cy applies equally to the enforcement of com-
petition in traditional and online markets, and
despite the absence of special legal regulation
on digital markets, the Agency in practice Inves-
tigates possible facts of violation of competition
rules on digital markets or restrictions of compe-
tition by participants of the electronic platform
based on general regulations, including unfair
competition and restrictive agreements.

4.1. Unfair Competition on

Online Platforms

In 2016 and 2017, after the establishment of

10 Law of Georgia N 7126 of September 16, 2020.

11 The enforcement body of the competition policy is not
only the Competition Agency, but also the court, in par-
ticular, according to the first paragraph of Article 28 of
the Law of Georgia “On Competition”, a person has the
right to apply to the court for violation of the Law “On
Competition” without applying to the Agency.

the agency, one of the first investigations was re-
lated to cases considering possible facts of unfair
competition on the online platform, in particular,
on the online social platform. Among the men-
tioned cases are the so-called the case of the
“Institute of Parasitology”,? the case of “iTech-
nic”® as well as the case of “Design House"

Article 11° of the Law prohibits unfair compe-
tition and considers as unfair competition the
action of an economic agent that contradicts
the norms of business ethics and harms the in-
terests of competitors and consumers. At the
same time, this article also defines the specific
components of the actions, which in accordance
with the amendments to the law implemented on
November 4, 2020, is an exemplary (and not ex-
haustive) list.

For the purposes of Article 11° of the Law, to
qualify the action of an economic agent as unfair
competition, the following conditions must be
present together: a) the action must be contrary
to the norms of business ethics; b) the action
must harm the interests of competitors; c) the
action must harm the interests of the user.

The aforementioned cases discussed by the
agency within the framework of unfair competi-
tion on online markets, were related to the ac-
tions taken by economic agents on the online so-
cial network, namely Facebook (Meta) platform.
The core service offered by Facebook® is its on-

12 The decision approved by the order of the Chairman
of the Competition Agency of Georgia N 152 of Sep-
tember 14, 2016. Available at: https://gcca.gov.ge/
uploads_script/decisions/tmp/7ff474e39c874d1a859
636e3a7b004al.pdf

13 The decision approved by the order of the Chairman
of the Competition Agency of Georgia N 04/186 of
July 19, 2017. Aavailable at:
https://gcca.gov.ge/uploads_script/decisions/tmp/55
8d09388bf64de78446e681f928dd62.pdf

14 The decision approved by the order of the Chairman
of the Competition Agency of Georgia N 04/132 of
May 30, 2018. Available at: https://gcca.gov.ge/
uploads_script/decisions/tmp/338c58ca9dcad449995
3a4175a8d97584.pdf

15 A number of national competition authorities have
also found that Facebook has significant market pow-
er in relation to digital advertising services and social
networking services. (Autorité de la concurrence,
2018[95]; Bundeskartellamt, 2018[96]; ACCC,
2019[93]; CMA, 2020([76]), see OECD (2020), Compe-
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line social networking platform.'

Social media, i.e. social networking platforms
are [W]eb-based services that allow individuals
to (1) create a public or semi-public profile within
a limited forum, (2) establish a list of other users
with whom they share a connection, and (3) view
and browse the network list of connections made
by yourself and others.”

If the primary purpose of creating Facebook
was limited to connecting users with other us-
ers, later on, another aspect emerged that makes
Facebook a two-way market again, and no longer
a platform for private user-to-user. Facebook is
currently used as a point of contact between pri-
vate users and professionals who advertise their
products and services.®

While, on the one hand, an entrepreneurial
entity/economic agent uses the Facebook plat-
form as a means of contact, information ex-
change and direct connection with customers
and potential customers, and on the other hand,
as a means of disseminating information about
their products and services, advertising and at-
tracting customers, at the same time, any eco-
nomic agent’s conduct on a social network may
be subject to competition law control.

“Institute of Parasitology” Case

The so-called “Institute of Parasitology” case
concerned, among other circumstances, actions
taken in the market for online social networking
services, the use by the Institute of Parasitology of
the logo of its competitor - the Scientific Research
Institute of Tropical Medicine, as its trademark be-
fore registration, and especially after registration.
In particular, the defendant placed the trademark
of the complainant economic agent on its official
Facebook page, which, from the agency’s point of
view, created a false impression to the customer by

tition in digital advertising markets, http://www.oecd.
org/daf/competition/competition-in-digital-advertis-
ing-markets-2020.pdf

16 Case no. COMP/M.7217, Facebook/WhatsApp.

17 Boyd, D., M. & Ellison, N., B. (2007). Social Network
Sites: Definition, History, and Scholarship, 13 J. Com-
puter-Mediated Comm, 210, 211.

18 Gebicka, A., Heinemann, A. (2014). Social Media &
Competition Law. World Competition, 37(2):155.

providing false information/advertisement, more-
over, it caused confusion between these two in-
stitutions, which ultimately provided the basis for
qualification of the act as an unfair competition.
Accordingly, in this case, Article 11%, Second Para-
graph, Sub-paragraph “a” was violated, which pro-
hibits the transmission of such information about
the goods using any means of communication (in-
cluding improper, dishonest, unreliable or clearly
false advertising) that creates a false impression
on the consumer and prompts him to take certain
economic actions.

“iTechnic” Case

In the “iTechnic” case, the appellant iTechnic
LLC argued with the competing defendant com-
pany iPlus LLC, inter alia, the cancellation of their
official page by the Facebook administration as
a result of mass reporting of the Facebook page
owned by iTechnic LLC, and on the other hand,
creation and administration of the websites -
iTechnic Georgia and “Fake iTechnic” - on the
social network Facebook. The complainant be-
lieved that the representatives of iPlus LLC were
behind the mentioned Facebook pages and they
were publishing misleading and damaging infor-
mation on behalf of iTechnic LLC.

Despite the fact that the agency established
the participation of iPlus LLC in sending so-called
“reports” to the page owned by iTechnic LLC, it
pointed out that the cancellation of the page
is not within the competence and possibility of
iPlus, since the Facebook administration itself
takes the decision on this matter in accordance
with its own internal regulations. The act of can-
celing the page, according to the agency, is the
result of the existing private legal relationship
between the social network and its users and
was related to the unauthorized use of the name
and logo of the Apple company. Accordingly, the
implementation of the action cannot be attribut-
ed to the defendant, which in itself excludes the
violation of the law.?®

19 Decision approved by the order of the Chairman of
the Competition Agency of Georgia N 152 of Septem-
ber 14, 2016, p. 47.

20 Decision approved by the order of the Chairman of
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Another disputed circumstance was related
to the cancellation of the page of the social net-
work of the applicant by Facebook Inc. by iPlus
LLC. after publishing posts indicating that iPlus
has taken it upon itself to take down the page,
that iPlus is a future partner of Apple Inc, iPlus
with the support of Apple Inc. has launched a
campaign of “Fake Apple Stores”, i.e. of cancella-
tion of fake Apple Inc. stores in Georgia, the rea-
son for which was mentioned the manipulation
of the name of the representative of Apple Inc.
and the name of the “Apple Store” on the part of
such pages.

In this regard, the agency considered that
the information disseminated was not incorrect,
different from reality, and the use of the term
“Fake Apple Store”, especially the word “fake”,
was within the freedom of expression protect-
ed by the constitution and may be used in cas-
es of unauthorized use of the trademark, which
in this case was no false information regarding
iTechnic LLC. Accordingly, the Agency considered
that there were no grounds established by law
necessary to determine unfair competition, and
there was no violation of Article 113, Part two,
Sub-paragraph “c” of the Law.”

“Design House” Case

Another investigation that the agency con-
ducted into the digital social network service
sector is the Design House case concluded in
2018, where Design House LLC sued the actions
of DNA LLC and Dimplex Georgia LLC as unfair
competition.

The complaint was related to the dissemina-
tion of information by the defendant companies
through Facebook posts, which related to the il-
legal activities of Design House LLC, the suspen-
sion of its activities and the impossibility of pro-
viding warranty services by it.

the Competition Agency of Georgia N 04/186 of July
19, 2017, p. 58.

21 Ibid., p. 62.

22 The decision approved by the order of the Chairman
of Competition Agency of Georgia N 04/132 of May
30, 2018. Available at: https://gcca.gov.ge/uploads
script/decisions/tmp/338c58ca9dca4499953a4175a

8d97584.pdf

The Agency discussed the extent to which
the information disseminated through the post
on the Facebook page represented a fact that
harmed the reputation of the complainant. Ac-
cording to the agency, discrediting and harming
the reputation of a company or its product can
be done in several ways, including by spreading
false and negative information about the com-
pany’s products, or by damaging the company’s
image. The information in the Facebook post,
which concerns the suspension of the compa-
ny’'s activities, its illegal activities or non-issue
of guarantees, is not confirmed and represents a
negative action damaging the competitor’s repu-
tation. However, considering the general nature
of the post, the information is directed not only
to specific products, but also to the company’s
activities in general. Thus, it leads to the creation
of a wrong view on the activities of Design House
LLC and its discreditation — which, in turn, was
a violation of Article 113, Paragraph 2, Sub-para-
graph “c” of the Law.?

4.2. Agreements Restricting
Competition in Online Markets

The practice of the Competition Agency in
relation to agreements restricting competition
includes three cases, two of which have been
completed - the so-called Booking.com case*
and the Online Sale of Cinema Tickets case.> As
for the third, it concerns the investigation of the
case started by the agency in February 2024 in
the electronic commerce market.?

23 Decision approved by the order of the Chairman of
the Competition Agency of Georgia N 04/132 of May
30, 2018, p. 21.

24 The decision of the Chairman of the Competition
Agency of Georgia, N 5 of January 9, 2017. Available
at: https://gcca.gov.ge/uploads_script/decisions/
tmp/bab070eafe7a4cfb824dddeaaa0d1b81.pdf

25 The decision approved by the order of the Chairman
of the Competition Agency of Georgia N 04/1031 of
December 29, 2023. Available at: https://gcca.gov.ge/
uploads_script/decisions/tmp/phpdailUR.pdf

26 Please, see the information published on the Agency’s
website on February 20, 2024, about the initiation of
the investigation. Available (checked: March 12, 2024)
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Booking.com Case

In the decision of January 9, 2017, the Agency
discussed the statement of the Competition Law
and Consumer Protection Center regarding the
alleged violation of Article 7 of the law by Book-
ing.com B.V., namely, the so-called Application of
Parity (MFN) contractual conditions.”

Despite the fact that the Agency left the appli-
cation inadmissible, the decision is interesting in
several circumstances. The Agency discussed the
relevant market and considered it to be the mar-
ket for online hotel booking platforms. Regarding
the product boundaries of the relevant market,
the Agency noted that it does not include ordi-
nary travel agencies and various means of book-
ing hotels outside the Internet space (offline). In
addition, metasearch engines, which are similar
to online booking platforms (Online Travel Agen-
cies/OTA), are search engines that can be used
to find and identify other search engines. In ad-
dition, the agency explained that online booking
platforms create so-called two sided market.?®

Regarding the disputed contractual condi-
tion, Most Favored Nation (MFN) or the same Par-
ity Clauses in the hotel reservation sector is one
of the important constituent parts of the existing
agreement between hotels and Online Booking
Platforms (OTA). Two categories of MFN condi-
tions are distinguished - “narrow” and “broad”.?®

The broad MFN clause of the agreement
obliges the hotel to ensure the availability of the
best room at the lowest price on its counterpar-
ty's online booking platform. This means that
the price posted on this online booking platform
should be lower than other (both online and of-
fline) channels for selling one's own services.

at: https://gcca.gov.ge/index.php?m=372&news
id=1455

27 The essence of the MFN condition is discussed in de-
tail in Chapter 2 of this document.

28 See the Agency’s Market Monitoring Report of Online
Hotel Reservation Platforms, 2019, pp. 4-5. https://
gcca.gov.ge/uploads_script/decisions/tmp/ba93e694
48d1440f806dd21c5a19edd9.pdf

29 In this regard, see: COMP/2020/0P/0002 — Market
Study on the Distribution of Hotel Accommodation
in the EU, available at: https://competition-policy.
ec.europa.eu/system/files/2023-01/kd0722783enn
hotel_accomodation_market_study.pdf

In contrast to the above, in the case of a nar-
row MFN condition of the contract, the hotel has
a defined obligation not to offer the customer a
price lower than the price fixed on the relevant
platform on its website. However, it does not re-
strict the hotel from offering the displayed price
to the customer through other platforms or on-
line or offline channels.*®

At the stage of admissibility of the applica-
tion, the competition agency studied the com-
patibility of the agreements concluded by Book-
ing.com B.V. with hotels located in the territory
of Georgia with the Georgian competition legis-
lation. At the stage of admissibility of the sub-
mitted application, Booking.com B.V. expressed
readiness to extend the contractual conditions
established in the European Union to the terri-
tory of Georgia as well, which implies the use of
narrow MFN conditions.?' 32

Finally, the agency did not recognize the ap-
plication as admissible, although it started moni-

30 See the decision approved by the order of the Chair-
man of the Competition Agency of Georgia N 5 of Jan-
uary 9, 2017, p. 13.

31 Notably, since 2010, several EU national competition
authorities (NCAs) have investigated parity clauses
in agreements between OTAs (notably Booking.com,
Expedia and HRS) and hotels. However, the manner
in which national competition authorities, national
courts and legislators have intervened against these
clauses has varied considerably and has led to some
legal ambiguity for the business sector across the EU.
In 2015, the competition authorities of France, Italy
and Sweden accepted the conditional commitments
offered by Booking.com to replace the broad parity
clauses with narrow parity clauses in the agreements
concluded with hotels operating in these countries.
However, the German Competition Authority’s deci-
sion of December, 2013, against HRS and decision of
December, 2015, against Booking.com prohibited the
use of all parity clauses (broad and narrow) by these
two platforms, finding that Booking.com’s narrow
Parity Clauses also limited competition. See: French
Competition Authority, Decision 15-D-06 of April 21,
2015; Italian Competition Authority, Decision of April
21, 2015; and Swedish Competition Authority Decision
596/2013 of April, 15 2015. German Competition
Authority, Decision B 9 — 66/10 of December 20, 2013
and Decision B9 —121/13 of December 22, 2015.

32 The Agency’s decision of January 09, 2017 on the re-
fusal to start an investigation based on the application
of the Competition Law and Consumer Protection
Center NO1/1090 of November 15, 2016, p. 25.
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toring the mentioned market in 2017 and finished
it in 2019.3

“Online Sale of Cinema Tickets” Case

At the end of 2023, the Agency issued a deci-
sion regarding the market for retail electronic/
online sale of cinema theater tickets in Georgia.

Although the disputed action indicated by
the appellant E.Biletebi LLC was not committed
directly in the online market, the direct impact
was on the online/electronic sale market of cin-
ema tickets.

More specifically, the appellant E.Biletebi
LLC (biletebi.ge) appealed, among other circum-
stances, to the violation of Article 6 (abuse of a
dominant position) and Article 7 (anti-competi-
tive agreement) of the Law, while pointing to the
subject of the dispute the agreement containing
the provision of “exclusive delivery” of cinema
tickets signed in 2022 between Distribution Com-
pany LLC and Tnet LLC, as a result of which access
to the market of online sale of cinema tickets
was limited.

As a result of the research, the special role of
the Distribution Company in the market structure
was confirmed, because it is the only importing
company of movies in the territory of Georgia,
and at the same time, it was the only authorized
entity for the sale and distribution of tickets for
attending the movie screenings of the main cin-
emas (Cavea City Mall Saburtalo, Cavea Tbilisi
Mall, Cavea East-Point, Cavea Gallery, Amirani,
Apollo together as Cavea Group) operating in the
territory of Georgia.*

The applicant company E.Biletebi LLC and one
of the defendants Tnet LLC operate in the field of
electronic commerce through their own online
platforms, in this case, E.Biletebi LLC - biletebi.
ge, and Tnet LLC - through tkt.ge and represent
competing economic agents in the field of selling
tickets for attending various types of events or-
ganized on the territory of Georgia.

33 See the Agency’s Online Hotel Booking Platforms Mar-
ket Monitoring Report, 2019.

34 The decision approved by the order of the Chairman
of the Competition Agency of Georgia N 04/1031 of
December 29, 2023, p. 55. Available at: https://gcca.
gov.ge/uploads_script/decisions/tmp/phpdailUR.pdf

The mentioned case was outstanding in the
practice of the Agency in several aspects. First of
all, based on the circumstances revealed at the
initial stage of the investigation. After 2017, for
the first time, the agency applied to the mecha-
nism of the so-called temporary measures (inter-
im measures)®* provided for by Subsection “n” of
the first paragraph of Article 18 of the law, since
it considered that there were clear evidences of
a significant restriction of competition.”” In ac-
cordance with Article 18, Paragraph 1, Sub-para-
graph “m” of the Law and Chapter VII® of the
Code of Administrative Procedure, within the
scope of the granted powers, the Agency applied
to the court and requested the suspension of the
“exclusive clause” of the contract concluded be-
tween Distribution Company LLC and Tnet LLC,
and of the rights and obligations related to the
exclusive until the completion of the investiga-
tion by the Agency, which was satisfied by the or-
der of the Court of Appeal. It should be noted that
the suspension effect of the so-called temporary
measure had its consequences in the mentioned
case, when after the suspension of the contro-
versial “exclusive” contractual provision by the
court order, Distribution Company LLC resumed
the supply of tickets to E.Biletebi LLC, signed an

35 The Agency used the “temporary measure” mech-
anism for the first time in the decision approved by
the order of the Chairman of the Agency N04/91 of
April 21, 2017, the so-called “Port of Poti” case, see:
https://gcca.gov.ge/uploads_script/decisions/tmp/de
f47d73b32b4cf0a9538ce94addd593.pdf

36 In most jurisdictions, the first condition for the ap-
plication of an interim measure is the need to estab-
lish a likelihood of infringement (fumus boni iuris),
see OECD (2022), Interim Measures in Antitrust
Investigations, OECD Competition Policy Roundtable
Background Note, www.oecd.org/daf/competition/
interim-measures-in-antitrust-investigations2022.pdf

37 The European Commission first received the authori-
ty to apply a temporary measure by a court decision,
Case 792/79 R., Camera Care, par. 14, and later — by
Regulation 1/2003. According to Article 8 (1) of the said
Regulation, in “emergency cases” caused by the threat
of serious and irreparable damage to competition, the
Commission may, on its own initiative, issue a decision
on interim measures, if a prima facie violation is estab-
lished. see Decision approved by the order of the Chair-
man of the National Competition Agency of Georgia dat-
ed December 29, 2023 N04/1031, pp. 17-19.
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agreement with it, on the basis of which the lat-
ter was able to penetrate the relevant market.®®

In addition, during the investigation, the
Agency revealed that Distribution Company LLC
and the main cinemas operating in Georgia (so-
called Cavea Group cinemas) represent a single
informal holding, therefore, Distribution Compa-
ny LLC and Cavea Group cinemas were consid-
ered as a single economic entity.*

According to the Agency'’s research, from 2016
until the signing of the controversial exclusive
agreement, a number of economic agents op-
erated in the market of online sale of cinema
tickets, including the complainant, and after the
“exclusive supply” agreement, Distribution Com-
pany LLC operated in the market of sale of cine-
ma tickets through its own channels - kinoafisha.
ge, cavea.ge, online application - through Cavea
cinemas and cinema box office and the platform
selected by him - tkt.ge (Tnet LLC) - exclusively.*

The Agency considered that Distribution Com-
pany LLC was a counterparty with no alternative
for E.Biletebi LLC and other economic agents in
a similar situation, and therefore a “necessary
trade partner”. Accordingly, its provision of ser-
vices, i.e. delivery of tickets, was a necessary pre-
requisite for entering the market, and the refusal
to provide the mentioned service created an in-
surmountable barrier for the applicant economic
agent to enter the ticket sales market.”

As for the qualification of the action, the
Agency paid particular attention to the stage of
the pre-contractual negotiations of the disput-
ed contract, where, as it turned out, Distribution
Company LLC was simultaneously conducting ne-
gotiations with both the appellant "E.Biletebi LLC
and the defendant Tnet LLC. Accordingly, the lat-
ter actively carried out various actions to obtain
the “exclusive contract”.

According to the Agency’s position, the agree-
ment revealed between "Distribution Company"
LLC and Tnet LLC, as well as between Distribution

38 Ibid.

39  Ibid., p. 16, 68-69.
40  Ibid., p. 150.

41  Ibid., pp. 57, 116.
42 Ibid., pp. 114-118.

Company LLC and E.Biletebi LLC, contained a pur-
pose-determined action, which per se (by itself)
represents an action against the law and in as-
sessing its severity, it is not necessary to addi-
tionally examine the consequences of the agree-
ment.” The Agency indicated that a concurrence
of wills to remove and exclude economic agents
of the existing competitor or potential competi-
tor in the cinema ticketing market and to close
it, represented an agreement that eventually was
aimed to limit the market, that constitutes an-
ti-competition agreement.*

Although at such a time, it is no longer nec-
essary to evaluate and assert the restrictive ef-
fect of competition, since, finally, the exclusive
vertical coordination was signed in appropriate
written form between Distribution Company LLC
and Tnet LLC, the Agency additionally discussed
the restrictive effect of exclusive vertical reser-
vation on competition, at which time the Agency
used and was guided by the following criteria:
“extent and duration of exclusive supply”, coun-
terbalancing market power of the supplier, level
of trade and nature of the product/service, pres-
ence of barriers to entry at the supply/supplier
level. In addition, the Agency considered rele-
vant and discussed the content, subject matter
and the actual result of the “exclusive supply”
reservation of the contested contract.”

In the end, the Agency established a viola-
tion of Article 7 of the law and imposed a fine of
1,120,562 GEL on the single economic entity Dis-
tribution Company LLC and Cavea Group cinemas,
544,328 GEL - on Tinet LLC, and on E.Biletebi LLC
- afine in the amount of 5,368 GEL was imposed.

It should be emphasized that this is the first
precedent in the practice of the Agency, when the
complainant was also found to be a party vio-
lating the competition legislation, and the corre-
sponding sanction was imposed.

In addition, to generalize the results of the
research and improve the online ticket sales
market, the agency issued mandatory recom-
mendations for consideration towards ticket dis-

43 Ibid., p. 170.
44 Ibid., pp. 115, 118.
45  Ibid., pp. 118-151.
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tributors/organizers of cultural, entertainment,
creative, sports, leisure and tourism, education-
al, transport or other types events/products/
services, so that the selection process of the on-
line ticket seller platform and the management
of the contractual relationship with it are carried
out in such a way as not to cause unreasonable
restriction of competition.

“Mastercard” Case

The latest investigation, which will affect the
e-commerce market, was initiated by the Agen-
cy on its own initiative in February, 2024, on the
alleged violation of Article 7 (anti-competition
agreement) of the Law. The matter concerns the
offer of exclusive discounts for Mastercard card
holders only on the web-portal belonging to
Tnet LLC - www.swoop.ge, when selling specif-
ic products.

It should be noted that the information about
the alleged violation was provided to the Agency
by the company Rational Solutions (www.hotsale.
ge). Later, the company withdrew its complaint,
however, based on the factual circumstances
described in it and the attached evidence, rea-
sonable doubt arose regarding the fact of the
alleged violation. Accordingly, the agency, on its
own initiative, started investigating the case.*®

CONCLUSION

The study of the decisions of the Agency
showed that the application and enforcement of
the Georgian competition law in relation to the
digital economy/markets is not very frequent
up to this stage, and the main part concerns the
facts of unfair competition through social plat-
forms, although it is not problematic in terms
of the enforcement of the competition law for
the digital economy, because he actions of the
relevant agents did not involve any complex or
technological strategies to gain a competitive
advantage.

46 Georgian Competition and Consumer Protection
Agency. (10.03.2024). https://gcca.gov.ge/index.
php?m=372&news_id=1455

Also, practices regarding restrictive agree-
ments on competition in electronic markets be-
gan to take shape. The case of booking.com is
significant because the relevant digital market’s
productive boundaries have been determined,
separating it from the real market. As for the case
of online ticket sales, it is important that the
Agency used the so-called temporary mechanism
before the final decision, which was a very effec-
tive way for the Agency to quickly respond and
restore balance in the electronic market, which,
in the end, allowed the economic agent to return
to the electronic market for ticket sales before
the Agency made the appropriate decision based
on the investigation.

Itisalso worth noting that the Agency recently
started research on its own initiative in the field
of electronic commerce, which is the first case in
the Agency’s practice. Accordingly, the final deci-
sion on the mentioned case will be significant for
the further study of the enforcement of Georgian
competition law on digital markets.
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3mah@mmaIgonb  dogM, ©mInboMydymo
0amadsmgmodnb dmmm@o godmygbgodsbmob
o30300M7000.

LJI3396dM LOOY3IBN: 3Mb3IYMY63NY,
3M639M96300L bodoMmmomn, 303MYmo,
93Mmbmangs, 30MbyomyMmo

ddbu3al™0

30g3Mymo s mbmsnd hggdbmenmgngdab/
LgM30LYd0L BabznMaMydsbmeb ghmow, M-
603909099 CoxRYdbydxmas 3nbsbLYMAS (HfMo-
6909309080 M3boM3b MgamyMmo bozmMEnELb
30M@HomyMdn goonboEzme. d5Lsdsdnbo,
30MphyomyMa  gobos  3mbgyMgbgnsy  93m-
bmdonznm o396M7dL dmMmabL. 3mbB3znxMgbinaL

LodommEMOb Zob3z0maMgds o smbMmymady,
obHMMmOYMeE, HMIOENYM d3DMY0Mb do-
00Mmm900m AdAMysmnd e, MYaEs sbamo ¢hgd-
bmenmgoygmo Myommodab gamzomabbobydom,
3Mb3Mgb300L bodommambs s dnb smdsbMmy-
myogm MmMm3abmgodL, bodammmaby s bagsmm
00o0Mmm3gmmonb 093M0 bb3zs dndsMmmyymgdab
0Lae3LY, 16930 30MBHYsMYM MYoMMOSLMNSH
033H o309, MM 3mb3xMabiEnab bodsMmmamn
oM AddmMmAgL mMmL o PBDMPYb3gmMymanm
0g6gbL d0bn 9xggH0sbo sbMmymgdo.
0mbndbymo  godmbB3930L 606037 ©aSL
Jomaygmn 3mb3nMgbinab LodoMmomoE o
d0bo sMTsbMymMgdgmn dmagzsmn mMmgebm -
bogdoMmmzgamb 3mb3yMgbiEnnb o dmadbdomy-
dgmms ©s(330L LosggbhmE (Bgdamaddan — 3m-
639M96300L L3ggbhm, basggbhm), MmAgans
3MbB3nMgbonlb  smdAsbmymgdgm  g3Mm3
0y 399M033m 0bbhobhyzngdmseb dywoMmy-
000 dbdMaddMEd MMZ3bNdIENSS S 0RMY-
oo 93mgdnb gedmb39390%g Lodabybme og3b
dgamgdom J9dmyymo LO3ebmbIydMM,
99603900 my d©3dnsbyMma Mgbymbydn. d0y-
bgogo B3dmmngddgmos, 3Mmb3yMmabinalb bLo-
9396 hmL 30b0NvY, BoMBodmgdnm J3sbybmb om-
60367 godmbB393900L, Mamy, gMon dbMag, oM
©adoMaMEbgb Jommzgmn dmabdomgdangodn
©d bb3o@obbzs 00dM700s (HMo@NENYMadY,
30MmhysmyMmas 0 Jg9Mgymads) gobogMmdmb 3m-
639M96300L 306mMBIEYOMMONL d9bodednboE
396930mbaMmgds, bmenm dgmmg dbMmag, ndMy6-
39mymb 03 sModnmadnmo i3ybginnb dgbMmy-
mgds, M3 oL 93Mm303d0M-bodoMmzgmmb
dbmEnMmgdab dgmobbdgdab 3mbhgdbdhdo og3b
o M3 gnabbdmdb Jommymoa 3mbiyMmgbin-
0b Lodommmab g3Mmze3zdoMmob bLodoMmommob
990b00000bd© gob3003M7x05L, 06900 gb 3obmM-
60gdmmodab 30MAMB0BYdos ™My g3Mm3ymo
Lobodammamgdnb 3Mogdhngdnlb gomzomabbo-
6900. omb0dbymo 0ybgdMmagzgns, dggbgds 30-
amym 3mb3nMabEnsbyg, Mo 93mMmgzsazdnmab
3Mb39Mab3nnL LodosMmommobmznbsE d603369-
mm336 godmb63930L BoMIMoaqbL.
999mombndbymaob 39m30mnbB0bydnm,
LML 30B3b60y, IMObEAbML ogymMymo 3m-
639M9b300L Lagnmbgddg 3Mb3xMYbENaL Los-
3900ML B0gMm BomyoYMO Boeby3zaDHomyody-
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00b 0gbdH0xznENMyxds, LoLHgIshNBIENS O
dbogmnda. 33mazob 80H6500L Tobombyze
3o0my9bgdymo 0gbgds LodoMmoab 33mg-
300 HMoEOENYMo (EMadshymn) dgmmeon, M3
39mobbdmodb 3obmbA@gdMmonbL, 3o0b6mbg3g-
000900M9 39h9go0L, 3mb3xMabEnabL LosggbHmML
3o006yY39hH0mgdgo0b oy dgbodsdobo 83009-
dnymo ecnohgMohymob odydagnosb.

bohoob IMIEH3bm bBsbnamo EogMIM-
00 3ogMmymo 93mbmangnb IBNbOENSL Y,
3obLoggmMmgodno, Jd9093 06033690MmM306
R3JHMMYoL - TmboEgdgoLbs o mBmonb
3mohemMmagoL. 99093 gobbonamyman 0gdb900
0b dnbosmMbmomngn My Loombmymadm Logn-
onbgdn, MMIMgodsg dgbodmms dgoxgMmbmb
3Mb3xMabinab LsdoMmommab dogMm FoBMYMO
93mbmangnb gxrgdHnsbn Myagymomgds. Lo-
Hhob dgmmbg mo30 dodmabomezb Eo@mMym
000M90mMob dndommgdom Lodommzgmmmb bo-
396mbdgdmm AsmAmb, bmemm 3gbymg mog3n
©o9mMaAMds 3mb3nMnbiEnab LLoggbHML Bowo-
6y39hnmg0900b 8baadL. LHHNOL dMEMDL
39390900 gabbomymon bognmbgodn.

1. B0B@WIC0O 3dMeM6M3030
— 009%6Jb aMO@IMIs0 I bb3d
dabab0a0)do™Jd0

Hh994bmmmgngdolb LEMOG FobzomoMmydo-
bbb gMmoE, 53MbMAngyMa v396(Hgdnbomzab
bgmdobobzmdn gobs sboma bLodyamydgdo
0y 00969L IMmEymgdn, MmAmydal dgbodung-
09mM0ns godmygbgdym 0gdbab MabymMLYdL -
Bdma30b, 3MbB3xMabmnmn y3nMmahgbmdab oy
LSOSOMM domyyBmMgdab Im3Mm3900L, 36/
dmabdoMmgdmgonbamznb/0sdMabmznlb moMg-
0ymyo0b d99abab dadbom. Lhohoob o3 bo-
Boandn 390mmo309509mn 046900 gogMymo
23Mbmangnb ax®nboins, sbY39, dsbbomymon
096900 dobo mMo 8603369mm3060 dobobno-
0909m0n: 1. IMbs39990%9 oxydbgdymo g3m-
6mB039Mn LoJdnobMoL . 2. ZoBMYMO SV -
xmmdgon. LEMMYE EFOBMYWO 93MbmBnznL
76030myMaBs  dobobnomgdmgods godmnbzno
3Mmb39Mob3nnL sbogmo gmmagdnb gobznmomyg-
09, 3393, Md30b AbMn3g, sbognn godmB393900L

606039 ©ooygbs 3Mb3xM9bnnb LodomMmenal
9399 H00060 sbMyMgd..

gogMymo 93mbmadngs ggmaobbdmdb g3m-
bmdngym oghngmosb, MmIgmog bobamdmg-
000 bLAMYWOE 86 3603369MmM3b00 ENBMYN
H994bmamgngdob Lodyomgdom o 00B67L
9mEYmo 9x8ydbgos 30BMYM™ 3MHMEYJHIOL o6
LgM30LYOL.) Fo@Myma 93Mbmangs, MmgmM3
6L, BYbdznmMboMydL nbgon @Hggdbmemgang-
00b godmygbgdnm, Mmammadnizss: nbhgMmby-
Hho, omydoom3zsbo Hggdbmmmangdn, g330060
dSgmMMnm3x00 ©s 9.0. 30xMyma 9§3mbmadngnb
3bob0ndbozo dMaxgM, obg39, 3odmnygbgody
Hh9M30bgon ,L,0bxammIsgnob g3mbmaTnzgs” ob
,00009Mbghob 93mbmaongs”. bobobob Mmy-
™m0y 3od033b6s HMooEngm 93mbmangabs o
gogMym  3MmEIdEnsb/byMzabgdb dmMmab,
Moasbo3 00d65L dmgmn mMmngzgb sgMmmon-
3690L o 008330M 899mb3g390L dmMazaM ,d9-
Moymo 93mbmangnb® bobgmomsE dmabbybo-
9096. ®99d6mmmangdab o 3ma3nydHaMymmo
LoAdMozMxgoaL Zob30MIMYOILME gV
LEMOGOE 3003MEHOS dbagn oMy 3Mm-
©39hod0 oy boMz0Lydn, dgLodsBNLYE, d99d-
mgdgmns 3ogmMymo 93mbmadngab dsdmdmo-
3909mn y3qgmy doboboosmgomab BomImAgby,
0y03s d9330dmns godmzymo d990@ga0 MM
dsbobnomydgmo: (o) 3mbs3gdgdn s 30-
aMmymo 3mohmmagoon.

1.1 (ool dmboi3ndgdo

gogmym  g3mbmdngsdo  3Ma33s60900b
00069L dmEagmon bdoMmoE gxuydbgds 93Mmbm-
d03yMo 0396(MH900Lb dbMosed TMbsEYdg00L
0m3mM3900L o ©83790803900L. sbndbyman dg-
ndmgds nymb MmammE 06n30g00L 30Md©n
(39MmbmbBsayMn) dmbBsE3gdg0n, sbg3g, 690nL-
d09Mo bbgs Lobob AMBoE9dn. IMEYIMMMONL O
bbgs doboboomgdmagdab gomzomabBnbydnm,

bagdg dgndamgods 33dmbogb 9.6. 00 IMb-

1 Bukht, Rumana, & Heeks, Richard. (2017, August 3).
Defining, Conceptualising, and Measuring the Digi-
tal Economy. Development Informatics Working Pa-
per no. 68. p.13 Available at SSRN: https://ssrn.com/
abstract=3431732 or  http://dx.doi.org/10.2139/
ssrn.3431732
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39090006" 86, MmgmMmE dmgsgm dob ybmeg-
096, ,0000 dMbBo393900L SbsmahnzobmMab”
3M33060900 93MmM39096, 0079539096 ©o v5bo-
09096 dMbBo3gdme o bs3MYdg0L, Mot
00000mb 063MMBs300, M3H0T0BENS Zoybomb
3MmEgLyob o dMboEgd0nb Lo®Yd3zgmMdY
00000mb  goobyzgdHomgodgdn. dmboEgdg00g
©ox1dbgoyman 00BbgL ImEamgdn IMmoizozb
bbgoabbgs nbyLHMNgdL, o dmMab: ¢H9g-
bmmmansl, x30656LHOL, FOODOE30L @O bLo-
Bomm 304MmMoOsL. 3ma3sbngdlb, MmMAmMoLoR
39300 6300mBs IMbsEgdm PVoMTBIM BogzMY-
090%9, dg0dmgds 3gmbegm 09603369mmm30-
60 LOOVDMM doms o 9998656 ,dMbsEgdms
dmbm3mmngdn®. dmbozgdgdab dbMng 80330-
M0 330Mahgbmonb Jmbod, sg3Mgm3g, 98330M0
0mbo(3909900L oo b6o3Mgdab d9dgbabe o
000790039000 Bomomds mnMgdymaded dgon-
dmgode agnMmg 3mb3nMabhgdabomznb dggabsb
00M0gM9o0n dgbodsdnb 05BM7ddY dgbobzmg-
o, ModsE, Lodmemm 30ddn, dgbodums
6939 09M0 gogmabs dmobnbmb 3mb3nMob-
303%g, 06Mm30300L00 o AMAbIsMgOgMMS 39-
00MEOMMOsd1.

1.2 yogymo 3mopmmdgdo

gogmMymo 3mohmmagdn sMab mbmonb
93mbobHgTq0n, MMAWIgonE bgmb 3Pbymogb
dmabdomgdgmoms dmMob yMmmngMmogdggdsb
©o HMobBodEng0L. gL 3MehTMmmMBgda, Mmgm-
M3 6900, 33010300M096 Lbzoabbgs boMaznby-
oL, MmammoEss: badngdm bobhgdgodn (Google),
bmgnsmymo Jbgmagodn (Facebook), gangghm-
6ymo 3mdgmEns (Amazon) s 33m03s(309000
domadngdn (Apple). abaosbo 3mshymmdgodn,
mmgmmE 6gbo, Joabosb 9.6. ,mMAbM0Z dodMY-
ob” (Two-sided Market), LsSE, 833NN,
LgM30b0L B0dBEMEYOgM 3MB336090L (gMmn
05%0M0N) 03933007096 LadMEMM dMAbIsMYO-
9036 (@gmMg dBaMN). 3606y dmey-
™m0 ©ax8ydbgoymos 9.6.,Jbgmob 9BIIHI0DY
M3 gymobbdmoL ndsb, MM3 3ahBMMmInL
00My07m900 0dMEYds, MmEs 3ghn dmabdsomy-
090 P9MNEI0S MMNZY 03DIML. B3gaMNMS©,
gfmo dbMmog, 3mohmmIsdg bLadmemmm dm-

dbdoMmgomydab Momgbmodalb BMEs JBRMmM
000%0039mbL bab smbndbymo 3MshBmM-
00b godmygbgdob bgM3z0bOL B03BMEYdgMN
3M33060900bmznL. dgmMg dbMmog, LYM3nLOL
0006mEgdgmo 3mad3sb0900b o MomY-
bmods, Mmgmmz Bgbo, DML 3Mb3xMIbENLDL,
0009 db boMmabbLb o LodmEnmm dMAbds-
M90mM70L LEOZBMAL P3909L 3MAJ356L LoLY-
Mm39mn 3MmEYJd30ob/bgm30bob dobomgds.
aLae3Lo 3MehTMmMAgdn, Mmammz Babo, o139
0Y9690696 6060 J3900300 gobbomym oMo
0y ©0o dmboEndgodL, MoE Jom LLdyemydsb
odmg3L, d90b6s30mMb dMAbIsMgdgmms J33g-
30 0 gobobmmEngmmb DL o dMMagdY-
ano (3gMbmbsmndgdymn) 8908390990500. 80-
3bgoge@ 0960d369mmz0b60  maMydymMadaL
0999060bs, Mmbmonb 3mohmmadgdn Jabnob
Mob3goL 3Mb3xMabinab o dMAbToMydgmms
39000mMOMgmonb 3gmboom, Mg dgndmgds Im-
039309L 39M®H030myM nbHgaMo30oL s Lods-
MM domoyxamgdab dmmmipa© godmygbgdob,
LodMmEmm dmAbdoMmgomabmznb wobzMndo-
bogngma 39MbMBsmMnBydMa ggobgodab dgme-
3009000, 00DoMBY dgL3mnb doMngMmgdob dgd-
065b, smmHgMmbohnym dsdoMDY Bo@ab3mab
domom boaMmzgob o o.d.

2. d(M633mMABBOOL budIMOITNOL
803d(MB6333360 BOBVHICNO
ddMeManafbadl3nb

gogMymo  93mbmadnzob gobznmoMmgdad,
9o dbMog, bgmn Jgnbym g93mbmanznm 939-
BhgoL bogymoma bgmMmznbydnb oy 3MmEYyJinab
300m03Lg05d0, 0bHgMbyhobs 0y bb3oobbgzs
3mohammdgdnb Lodyomgdnm dmMaAbdsMyo-
9oL goyhbwom 63mas 39 0b63MMTS300DY
9, 39L00530boE, 9390090 3MAg3860, Mmoo
dmobnbmb bLbgowobbzs 3MmoydEnab be-
Mobboboe 0 qobob FgoMmyds. d07bgEO30Q
0600369mm3060 3mdah0mMo 9x399H900bY, nb-
Hh9MmbgdHob 93mbmadngad, sbg3g, d9906s 86003-
369mmgzobo  3MMOMdgon  3mbiyMgbinab
Lodommabs s 3meahnznbom3znb. dbgaogbo
M0L300 8BDIMENS s Yymzgm nbNznEIYSMYM
0900b39300006 dndoMmgdom 0bEN300YS-

30MmM30n oMY 39, 330630 hoybgman
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myYMe© Y6®s 39BsLEIL, MYBS 3MBEI3BYS-
mymo dgodmagds @onymb ,d0bsombmdMng”
©9 ,LasbMyMgom* godmb393900 .

00608900Mm39 Hgdbmenmgngdob o 3o-
gmymno 93mbmadngnlb gobznmoMmgdob xmMbBY
Aodmyomndbab 9.6. oo Hggbmmmanymo
3ma3s60gon (“Big Tech). sgMmgm3g, bdnMo
399mymxgb 9.6. 9dgMogyem LY3YMBNMBYOL
Facebook, Amazon, Apple, Netflix and Google,
MmImadbeg obg3g o3mMmbodnm ‘FAANG
dmobbybng0962. ombNdbymn mME60dIEN-
900 3M939906M™m  LodOBMM  domoyxymg-
0oL, ®nbsbbyM, MHadboznm oy 3mmopozym
domoyxamgosb a3emodgbh o 3mb3nMmabiEnnb
Lodommobs o dmanahngdnbomznbog P3Myg-
39096hm godmb3g390L 4360s6. 03690M0300,
30330Mo@ ddmogmo  LodsdMM dEgmdomyg-
mO0b gom3zsmabBnbgdnm, FAANG g3mbmadon-
3960 0396(hgd00 3mb3nMgbinab LodsmMmmab
dM3obMymgdgmn mMmgobmgdalb dbMosbay
3obLo3gmMMgoymMn yyMmomgdanb, 66gbob o
Lo694EN900L J398 0MNSB. Togomome, 3MB3Y-
M96300Lb 306MbAEgdMmMONL aMm3930LsM-
30L gmm-gmm Logdgdg Apple-b g3mm3zmadnboob
d09M 1.8. donaMm©n 93MmMbL MEybmdom sofMn-
00 v930LM3.

3mb39M9b300L 306MbIgdmMONL/3mann-
Hh030L dmogzamn 30Bobn LLHZOELLLZY doBMYO-
99 98399H0obn 3MbB3xMgbinab 3MbLydMdS o
dmabdomgdgmos 39000MEOOaMO0L V330,
MomMoy, 3333MNM0E, 3M33360900L bMNEb 3Mm-
639M96300L LaBNBOMIEgaM JgMbbDYd90d
3 ©oodaMambL Ladmemmm dmdbdamgdgano.
3ogmMymo g3mbmanznb 30Mmogddn dmazgM
MmoymEyds 3mbiyMmgbznnb 3obmbAgommM-
00b 3mo30M0 3ndBYONL dnmBg30. 3oMdm, Mb-
menb 3modhymmadgdnb dbMmoob dgbodmmms

3obbmmEngmogb 3mb3nMabEnob dgdmy3e

2 Young, Ryan, and Wayne Crews. "The Case against
Antitrust Law: Ten Areas Where Antitrust Policy Can
Move on from the Smokestack Era" (April 17, 2019).
Competitive Enterprise Institute, 2019. Available at
SSRN: https://ssrn.com/abstract=3458540

3 3mbm3m abomgo g3Mmimdolbools, 2024 fomol 4
dom@alb 3Mgb-Mmymabo, 3m335060s apple-ob sxo-
M087900LmMSb  y39300M7000. bymdoLofhzcemdns
(398m§dgdamns 12/03/24) 83898 doLsdsthmnbs:
https://ec.europa.eu/commission/presscorner/
detail/en/ip_24_1161

bgM30bob/3MmEYJdhob 00d6mEydgmMn  qo-
M3900bom30L, T904absL OodIMBY T994ab0bL
bgm3zbyMmo 0oMngMmgdn, dmbegb aobydab
9433000900  smgmMomdgonb  LodyomMydom
304bogns, bLodMEMmm dmdbdamygdmabm3znb
3o90Mgbgb  3MmEydsnob/byMmznbob  bo-
Mobbo, gondamomb moMmgdymgds s o.0.

o3 d99b900 LdMLMYMgdmM godmbB393900,
g 9mnodMyde ydgomme 3mMmb3iyMmgbinnb bLo-
domoemob  s@AobMymgdgmn  mMmasbmgdnb
dbMoob, dom bgmo sMbydyma Mybymbgodn-
Lo O LodammmgoMmngzn AomAML Loyydzgmdy,
3Mmb3nMgbinabL LodsMmmab d9xeMEYONL ©O

98399 H00b60 sbMmymgdab bomoymy 3mbzMa-
hamo 3oxgmMymo 93mbmangnbom3znb. gomzg-
Jmo 4090909000 d9x30bgdnb, 3MbiyMgbiznnb
LoBNbdIMIEH3M J07090900L oEE]60L o
dgLododnbo g3MbmanzyMo 339b6MHadnb Todomm
Lo69430900L oBgLYdALLL, 3MB3xMYBENAL dM-
dobMymadgmo 36yqdg00 dmgddgab 0d Loge-
6mb3ydmm oy gmMoymo bagydzmoo, Mo
3Mmb3nMobinnb LodsMmmob o dgbodsdnbn
Lobodamommm 3Magdhngnb gob3z0maMxosLMSH
9o Asdmysmnds, 0393y ombadbymo
dgbodommy oM sdmMABEIL bLo3dsMobo 30g3-
My 93mbmangsL;b o30380Mgdo ™ T90-
0b39390d0. 39Mdme, dgbodmgdgmns goMmmy-
anEgb d9Ls0s30b0 05dMNL gobLLDdM3MS, o6/
©o 3mbndbym d0BboMBY Tgbodsdnbo 8396(H0L
LOOSVMM domoyxRMdNL awaabst, bHMmoon-
309yado B0sbab 93MbmBnznMads mgmMnod of
093dombL 30O d3DMYOMb T0doMmmMgdnO®,
3a0mo 3gmbogb sMoxzabmodMmng 3mbiyMmgb-
30sLb (Bsgsmomo@ dmMb6s(39990%7 oy dby-
Oyanb), 36 8330069070 nymb 3MbB3M9bEn-
0b 306MBAEYOMMONL ex-post sbMmymgdo.

4 Graef, Inge. "Market Definition and Market Power in
Data: The Case of Online Platforms" (September 8,
2015). World Competition: Law and Economics Re-
view, Vol. 38, No. 4 (2015), pp. 473-506. Available at
SSRN: https://ssrn.com/abstract=2657732

5 Zelger, Bernadette. "Restrictions of EU Competition
Law in the Digital Age: The Meaning of 'Effects' in a
Digital Economy." In Studies in European Economic
Law and Regulation, Volume 25. Springer, 2023, Chap-
ter.
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3. B0BmMICO0 609MIB0 @9
JomO)IM0 bAdAOI™I6M030
QHN[WIY GHLN

bodoMmmzgmdn 030byxsMn o Lodo-
Mmomnobo 3mb3xMabEnob ©oE30Lbs s sMb-
Mymgoab bhoboMm®godL ,3mb3iyMmgbznnb d9-
Lobgd” LagoMmmzgmmb 336mba (dgdcamaddn
,300mb60“) 50g960.

Lo0gabHM 3Mb3xMg6EnaL LabNbosMIyaM
9499090900L godmzmabob mmbo doMomoo
000sMMyd0m sbgbL: 3mb3xMabiEnob bo-
606000m0@3M 9mobbdn0900,° @MBNbsbHYMO
dgmdomgmonb dmMmboe godmygbnods,” oMo-
39000mbobabngmn 3mb3nMgbrns® o Lobg-
adBoggm/sdnbobhMmogogmo  mmasbmgdab
d0gMm 3mb3xMabEnab dgdmy©3s.°

ommm Bmgddo bodommzgmmb 3mbiyMmgb-
3oob  306mbAgdmmdedn gobbmMmEngmes
0600369mm3060 33momgdgon 3mbiymgbizn-
0b LodoMmoab 3manodngnbs o smbMmymg-
00b 3033MMYMYd00), LOELE gobbogymmgdom
3600 006036ML 3Mb3xM96300L 306MBIEYO-
@mmosdn 2020 6yeb dgbymo 33momgdno0n,°

M0b 390935033 gondaM®s LodggdbhML J3mMg-
000Mmbom0900, oNb396s s 93Mm3a3dnMab

3006mbagomMmosbmob 3oMAmbadgdedn dm-
30000 M0gn ©907mM90900. MYIGOMs, 3Mb3Y-
M96300b  BsMYzImMYogMo Y396
JoMmogmo 3obmbagdmmos oM IMoEe3L o-
6369Lg0L gangdHMmMbYM/3nxMYm d3DMYODY
3Mb3nMabinnb B9Ladnb oE30L LAHsbwsmtbg-
00b dgbobgo, Mmdgmog, gMmo dbMng, bobgm-
0dm30069mm 6o oymb 3mb3xMgbEnalb sm-
dobMymygdgmn mMgebmgdabomznb™, dgmmy

6 «3mb3yMabznals dgbobgd” Lajdommzgmmb 3obmbals
09-7 dybamo.
0939, 83-6 Gybao.
0939, 83-113 dybamo.
0939, 83-10 3ybo.

0 Logomozgemmb 2020 Hamob 16 bgd@gdodmab 306mbo
Ne7126.

11 3mB31Mabinals 3mamo@nzols semdsbymgdgmo mMm-
3506m s 3ol Ibmemeo 3mMB3Mybinal LosgybEm,
3Md370, s8830Mmymaco babsdsmmmms, 39Mdmeo,
,3M0B31Mg6300L dgbobgd” Logommzgmmls 306mbals
28-5 dybmol 30M33mo 39b6d@&nlL Gobge3z00, 3n0Mmb
IBMY0S 5J3L, Jndsmamb Lobadsmormml ,,3mb3nb-
300l dgbobgd” 306mbol smm3330L HomMdsB] Los-

= O 00

dbMmog 30, 39000000L 05B3MBDY M3gMNMmOSEO
y3gmo 93mbmangymo 9396hH0bom3z0b o Mm-
09mmo oMmmM3930b 8900b3g3000 96 LbY-
bgL dgbodsdnbo LabgEne.

4, B0BHIM 60DMIG6DHI
3MB643JMIBLBNONL
B63LABGOL IOLMHIMIBNOL
JomO)IM0 3Madmigdo

dogbgogo 0d0bs, MMI 3mb3yMgbiznab
30bmbagommoy, dom dmMab, My ,3Mmb37-
M96300bL dgLobyd” 3o0bmba oM T90303L 3nMo-
306 30000m903L 3ogyMYm dsdMYddy 3Mb3Y-
M96300b sbMYMgdab dgbobgd, LOsggbH™ML
J3mgosdmbomgds  MmammE (Mmoo,
0bg mbmonb 05BMYdBY 3MB3IYMabENoL sMbL-
Mymgoab 3gmboo 0obsdMo@ 3MEIMEYdS
s d0bgmaga® oxeMYm 050MY0dY L3YENS-
oymo bodsmmmgdMmnzn IMBgLMNZgdAL oMo-
MLbgOMONLY, LOYgIBbHM 3Magdhngsdn @MY
000M70%g 3mb3xMgbiEnab Bgbaydob EoMmM3y-
300 9b6@o gmaghmmbymo 3mohamMmInb Im-
6obognggdab BogMm 3mb3xMabEnab dgdmy©30L
dgbodmm ggogdhgonb dm3zzmazab dDmasw MY3ay-
®My303d) oyMmbmodom sbmMmEzngmgolb, dom
dmMmab, sMozgmombnbabogmo 3mbiymgbin-
nbo @o 3Mb3xMybznnb d90dMyE3gmMa dgme-
6b3909000L ggmboo.

30MmM30n oMY 39, 330630 hoybgman

4.1. obroggmomboboobogho
3Mbz3nMabzno mbmonb
demopamdgddy

2016 ©o 2017 Bngddo LLYgxbHML VdMbLY-
000 390093 9Mm-9Mon 3nM3zgmn IM33ma3900
d99bgomo bEMMYE MBMeNb 3ahBMMIodY,
39Mdm, mbmysnb bmEnsmyMm 3mohmmTadY
3obbmMmEngmgdymo  sMozgomnmboboobogmo
3Mb3nMgbinolb dgbodmm xR3JHY0080 ©o303-
doMgdym LOJdggoL. smbndbym Logdgob dm-
Mmobos 9.6. ,30M3dDadhmenmgnob abbdHoHHOL

326@mMLsm30l dndomm3nlb gofmgdy.
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30MmM30n oMYM39, 339630 howybymao

Log095“?, ,,00(H9960300L" bLogd9“?, 80939 ,00BN6
393L0b“™ bogay.

3obmbab 39-11° dgbano 3Mdomogb oMo3g-
00mbnbobngm 3mb3xMabEnob o 9Mo3g-
0ombonbobogm  3mb3yMmgbano d0nhbgsb
93mbmadongymo 0396hob J09wgdsb, MmIgmog
9606000393900 bLogdnsbn gongob bmmMAgOL
©o Mobogb 3mb3xMabhms s IMTbToMmgdgm-
0 0b6hgMmgLbyodL. vdo3MmymoE, gb dxbanon
3obLdM3MO3L J3909g0900L 3MbB3Mahym dg-
0000396mMm0og0LYE, MMIgmoz 3obmbdn 2020
Baob 4 bmyddMnEab sdmJgadggdymo 33mo-
mg0900b dgLodsdnboE B3MIMOEE]OL Lodogos-
oM (s 3Ms 3dMABYM3) AsdMBIM3omb.

3obmbab 99-11° dgbeab d0B6500LLMZ0D,
93mbmanzymo 5g9bhHob J3gwm9gdnb sMmozgmogm-
bobobogMm 3Mb3xMIBENOE O33dMNRBNEN-
Mm900bm30L bogoMms d93oan 30MMdydabL
9MmMOmMN3s 3Mbgomos: o) J8gwads 6.
96060008©9390MmoL bogdnobo gongolb bBm-
M390oL; 0) J990s 6 Msbszab 3M63xMY-
Bhos 0bHgMgbgdL; 8) J890g0s P6s masbs-
309b dmabdomgdaab nbhgMmgbgdL.

LLOgabHML d0gm MBMONb doBMYODY dMo-
39000mbobabogmn  3mb3xMabEnab qoMa-
mgddn gobbomymo H99mbLybgdyma LoJdg-
900 899bg0mEs Mbmenb bmEnsmym Jbgmado,
39Mdme facebook (Meta) 3msdhBymmasdy g3m-
bmdozyMa 09396(M900L dngm gobbmMmEngmyg-
0y 409w9090L. Facebook-ob GogfM dgdmmo-
300907m0 dofMomoo bgMzobo™ oMab dobo

12 LogoMmonzgammbs 3mb3nMybinals L5316 MUL
0030xemdstal 2016 fomob 14 Lyd@gddmal N152
0Mdobyd00  ©s8G30330YmM0  osfy30BH0mIds,
bgmdnbHozomdns: https://gcca.gov.ge/uploads_
script/decisions/tmp/7ff474e39c874d1a859636e3a7
b004al.pdf

13 LogoMmonzgammbs 3mb3nMybinals L5316 MUL
0930xemdsmols 2017 Gamolb 19 o3mobol 04/186
0Mdobyd00  ©Es8G303309mM0  osHy30BH0mgds,
bgmdnbof3omans: https://gcca.gov.ge/uploads_
script/decisions/tmp/558d09388bf64de78446e681f9
28dd62.pdf

14 Logsogammb 3mb3nMmybinals bos3x6E ML
0530xemdsmals 2018 femalb 30 dsabolb N 04/132
0Mdobyd0m  ©s8G303309mM0  osfy30GH0mgds,
bgmdnbo§3zomdns: https://gcca.gov.ge/uploads_
script/decisions/tmp/338c58ca9dcad4499953a4175a
8d97584.pdf

15 3mb3yMabinal sMmogmmaBs gMmm3bnamds 1Hygdsd

mbmonb bmgnomymn Jbymab 3ohemmMIs’™.

bm@EonsmyMmao 390y, 9.0. bmgnsmyma Jbg-
aob 3mohammagodn sMmab [Wleb-Dg ©oxyd-
6903m0 LaM3z0LYdN, MMIWYd0E LOTYIMYOSL

o0dag3b n6®n30090L (1) J9g0656 Logsmm o6

bobggMo LogoMmm 3Mmaomo JJdDOIYEIYMO

agmmydob gsmamgodn, (2) AsdMsysmndmMb
bbgs AMAbTOMYOMO0L Ly, MMIMYOMSLL3

0b0b60 0dNdMYxd96 39380ML o ( 3) Bobmb s

©oom3omngmmb JLgmdn boggmomo s bbgg-

00b dngM odyamgdymo 30380095000 boo.”
0y Facebook-nb d99860L 3n0M3zgmon do-

9060 dgdmageMmagmgdmes dmadbdomgdmgdal

bbgs IMTbBoMmdMYdMSb o3e3dnMgdnb Fd-

bom. J90amaddn gohbws dgmmg ob3gdbHna,

MmdgmoE BgobOY3L 33mMeg MMTbMNZ 0DMO

3093930 o ab oo sMab 3Mmohemmds dbm-

ommeE 3gmdm dmabdsmgdgmo 3gMdm dmabads-

Mm90maobm3nb. x3gnbdydo 083000 godmoyg-

Bg0ds, MmammE Logmbhaghm 3P6Jdhn 3oMdm

dm0abdomgdamgoby o 3MmMagbombomgob dm-

Mob, MMAMIo0E 0939Y69096 003000600 3Mm-

©39Hh900bs s bgM30bgd0L Myg3mdab.®

00006 MmEe, gMmon dbMmong, 9960M3g LY-
009ddhn/g3mbmangymo 53960  gaboyg
3mahazmmaob 0yngbgdb, MmgmmE dmadbdomyg-
09mmob o 3m@HabEnym dmAbIoMmydgmMmab
3MmbhogdhoL, nbagmmsznob gogamobs s 3oM-
©a30M0a 3o3dnmMab bodyomgdsb, bmenm dgmmyg
abMmog, Loggmamn 3MmoYdbhobs o dMaALsby-

M900b dgbobgd nbgymmadsznab gozmEgmadal,

M93ad0bs o IMTbTaMmygdmab dmdoE30L bo-

d90m900@, s0s3Mmyma, 6500b3ngMa g3m-

bmd0znMo 93906M0L 3939 bmaonsmym gbgmdo
sbg3] EodEaNbs, MmA Facebook-b vg3L 3603367-
am3560 LodsSBMM doms FoBMYM Lomgzmasdm bg-
M30b7900506 s LmEgnsmyM Jugmal LyM3oLgdsb
0005Mmg0s00. (Autorité de la concurrence, 2018[95];
Bundeskartellamt, 2018[96]; ACCC, 2019[93]; CMA,
2020([76]), ob. OECD (2020), Competition in digital ad-
vertising markets, http://www.oecd.org/daf/competi-
tion/competition-in-digital-advertising-markets-2020.
pdf

16 Case no. COMP/M.7217, Facebook/WhatsApp.

17 danah m. boyd & Nicole B. Ellison, Social Network
Sites: Definition, History, and Scholarship, 13 J. COM-
PUTER-MEDIATED COMM. 210,211 (2007).

18 Gebicka, Aleksandra; Heinemann, Andreas (2014).
Social Media & Competition Law. World Competition,
37(2):155.
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dgndmgos ©o99390090sMmmb 3mbiyMmgbinab
LodommmydMmag 3MbHMmMED.

»30M3B0bhmemmanab nbbhodhhob bogdg*

9.6.  ,3oMmadagymemmagnab  abb@obhydHaL
Logdg” Lbgs BoMYdMYd9dMb gMmo d99-
bgdmos mbmonb bmEonsmymo gbgmab dm-
dbobyMgdalL  dodOMB]  gobbmMEngmgdym
9499090900, 3oMmadadmmmanab nbbHodHIHOL
909M bogdmes dobo 3mb3nMgbdn - HMm3n-
domo  dgoinbob bodgibogMm  33wmg3000
0bbHOOHYHOL Mmamb godmygbgds, Mmamms
90b Lobogmbom 603bo MyanLHMOENAEY,
3obLoggmMmgdnm 3o MygobhMmognob d90aa.
3a9Mdmo, dm3abybg dob 3ym3zbom mgogne-
mym facebook g39Modg omogbyds dmdhn-
3060 93mbmadngyMmo 9396(h0L 3300360 Lobo-
Jmbmm 608sbL, MoE, LLogabhm 3Mdagonm),
yaamon nbggmmasznab/Mg3amsdab d06megoab
3%000 dmabdsmgydgmb sMaLBMM BoMIM®E]-
6oL 3940609, 3xMm dgdHnE, 0163930s 80 mMo
©o690b9073myd0b gMMTsbgmdn smMg30L, MO
bodmemm oddn, J0g9daL sMszgmamboe-
Bobogmo 3mbiyMmabEnnb GBogdHo 330MaBn3o-
300bL Loggydzgmb ndmgms. dgLods00bYE, o0
d90mb3zn3000, 0M@39MEs 306Mbab 1138banob
dgmMg 3y69hob ,0° 93933690, Mmdgmog
3Mdomogb 3mdybozonnb 6900bTngMma LLdYo-
angdnb godmygbgdnm (Bsm dImMab, sMmsbomes-
Bbom, sMo39000mbbobNgMo, 3MILIMBIYOM
06 0830M3© ysmodn My3madab 89339moO0m)
Logmbmab MoMOODg nbgmo abagmMmdsinob
3o03900b, MmMAgmoE dmdbadomMgdgmb ofMo-
LEMM BoMIMEEgbob PJ3b0b o goM3397M0
93mbmadnzgyMmo §d9adnbigb 1d0dgagobL.”

»,90h9960300" bojdg“

2009960300" Logd09d0“ TmAhozebn 3L
200996030% 3mb3yMmgbd dm3obyby 3mO3o-
boo 33L ,003MyLL"9O390MEs d3L 00097
60300" dgmMmogmmdsdn oMmbydyman facebook
339M0b dobmdMmngn oMmgdmmbpgdalb dg9-
3o facebook o@dnbobhHMmognnb dogMm domo

Mm@nEnmMyMo g39Moab gongddngdobs s 39-

19 3mB3yMabisnal LosglxbEML ™Mo3d0xemdsmmals 2016
famob 14 bgd@gddmab N152 0Mdsbgdnm sdB303]-

90 gosfy3a®omyde, 33.47.

mfmg dbMng, bmenomym Jbgmn - facebook-Bg
JTechnics Georgia“ o ,330yyoMms ITechnics”
39339M©900L d99860Ls o vEINBaLHMaMY-
00L. dmdhAngobo Bonhbg3ws, MMT oMbNd6Y-
oo 3900b039339M©goab 3306 LEMMgE d3bL
»003cm1bob" BomMIMBoggbmgdn 0wgbab o
nbnb0n 0939y69000696 Jg3MABodn d90Y306 o
90060b AMAHS6 063MMBo300L 3L 0099003
bob” bobgmno.

Looggbhma, doybgogs 0daby, MMI -
0a30b6s d3L ,003mybab” dmboboggmos d3L
0009960300 LOZYMYdedn sMLYOYN 339-
Mob d00sMmm 9.6. ,,M73mMmH00L” gogdo3bsdn,
dogmome, MmI 3g3gMmonb gonddgds oM dgoob
»0031bob” 3mad3dghgbionbs ©o dgbodmygod-
omonb bggmmdo, 30600000 ombNIbYMBY
30006Y39h0madob 0mgdb moz3s 130bOJab
03060LbHMOE0Y, Logymomn doEs MYZYMVEN-
900b dgLodsdnbo. 339MEab goyddgdab g,
Lo0gabHML TgRsLgdom LmEnsmyMm Jbambs
©o dnb OmdbdoMmygdgb dmMab oMbydymMo
39Mdmbodommnmadmngn yMoogmamodob dg-
09300 @O 33930n0M©gomEs 3md3obos Apple-
ob Lobgoms s MMamMon sMas3hMMndY-
0y LoMgxOdEMMOLL. dgLoddNbYE, JOgEgds
3o6bmMmEngmade 39M d9gMmogbgds Im3oby-
bgb, Mo ™o3nbmogzom godmmogbozb Zobm-
boMmm3935L.2°

300093 9M00 boazm goMgadmygos dggbgom-
oo facebook Inc.-ob dngm dmdAnzob0L bmEn-
smyMmn Jbgmob 339Mb 3syddgonb 898wo3
a3bL ,,003myLboL” dogm LogycvMo Bg0LOYJE39-
MEdg 9.6. 3mbHgoab godmgzgybgdob, LooR
d00myomMo nym, MHmMI ,,803mMyLAL" bogymsmn
00399 000M 339M©ab goyddnds, MMA ,on03wY-
Lo“ oMb Apple Inc.-o0b dm3sgamn 3ambHbommo,
»0031ba3s" 3Ma33obns ,9xmnb” dbsMoogdgmom
onbym ,Fake Apple Store-500b, 867 3mad3sbos
Apple Inc.-ob yomodn 9oMadNgO0bL goygdadgds bo-
Jommzgmmadon, Mob 90DgBo@oE sbobymyds
sbgon 339MEgdab dbMmoob Apple Inc.-ob Bo-
MIMTo3906mmdab bobymoms o Apple Store”
(,08™0bL BoMBNS*) babgamnom dsbn3ymamyodb.

ombndbymmob  ogzezdnmgdom, LVLE]6-

20 Logomozgmmb 3mbB3nmMabEnol LLsglbEmML co38)-
comdsmal 2017 fanob 19 n3emobols 04/186 dMdsbg-
000 s8G 3033090 8osHY30G M0, 33.58

30MmM3a0n oMyMa39, 339630 hoybyman
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hm3d dnnhbos, MMA gozmMEgmgodymn nbgmm-
00300 oM aym oMbBEmM, MgammMdnbogeb
3obLb3go390ym0, bmenm hgMmdanb ,Fake Apple
Store* godmygb909, gobboggmmgdom 30 bothyszs
»gomo0” 50g0MEs 3MbLANHIBNNM ©IEYM
godmboh30L M030L73Mgdsd0 o dgbodmmy,
3o0mynbgdgm aymb bLogzogmm 60360L ofMoo-
3MM0BYOYmn godmygbgdob dgdmbzg390080,
Mo@3 o0 d90mbzg30d0 d3L ,00hgd60300" dndo-
Mo oM aym 3MY 06xzmmIoEns. dgLsddnbY,
Looggbhmd dnnhbos, MMI oM 5MLYOMO®Y
dMv3gmambobnbogmo 3mb3yMabiEnaob abo-
©3900® sy30mYOgmo 3obmMbom s©agbomo
Lo®ydzmgdn s Lobgdg oM oym 306mbobL 39-
113 9gbenb dgmg 6s6oemab L3 9393969 Hnb
©aMM3939s (89-113dybanab dgmmyg 63Boeab 3"
d393396300).”

2000006 30900b” bogjdg

30093 9Mon dm33mg3s, MMIJMNE 30B-
Mmymo bmosmyma Jbgmab dmabobymgdab
LadbhmML Tggbgdmy, 2018 Bomb obMymg-
oymo L0006 3o9bab” bogddns,2 Lowog d3L
»,000000 3070L0" sbohngzmMyds d3L ,boL" o
d3L ,0003mggLb smMmEsL” JoggdgdL, Mmgm-
ME 9M13gm0mbNbnbogMma 3MbiayMbEnsL.

bohngzaMn Gggbgomes dM3sbyby 3Ma30609-
00L dngM Facebook 3mbHnm nbxMmMBsEnab go-
3ME3gm9dsL, MmAgmoz d3b ,0d006 3obab”
33906mbm LEJd0bMOLL, Fobo Lagdnsbmodob dg-
Agmgdab o dab dngMm LogoMabhnm dmAboby-
M9000L gobg30L dgxdmMadMMOsL d99bgomo..

L0ggbHMad 0dLFgmMS, 0 MOAEYboE Bo-
MIMoaqbws Facebook 33gMmedg gobmogbg-
oymo 3mbnb 99939mdom go3MEgmadIn
0bgmmadsgns dmdhngzsbob My3hagnob 990-
mobog IME90ModsL. bosggbhmb gobdomeg-
000, 3mad3sb0ob ob dobo 3MMEIIhoLb ©ob-
3Mgoohosne  ©@o  M3y3nhognob  dgmobso
dgbLodmgdgmny gobbmMmEngmogb Modwgbo-
09 3%00, dom dmMmab, 3M33s600L 3MmEYJEn-

21 0939, 83-62

22 Logomozgmmb  3mB3nMgbinol gMmm3bnmo  Loo-
8063ML o380 emdsmol 2018 Homol 30 dsnbol
N 04/132 0Mdsbydom s8@303301m0 gosfy3g-
&oagds, bymBobofzmdos:  https://gceca.gov.ge/
uploads_script/decisions/tmp/338c58ca9dcad49995
3a4175a8d97584.pdf

0b dgbobgd oMddaMmmgdymo o bygohnymo
36m0900L gozMmEgmgdnm, ob 3md3sb0ab ndon-
500 adnobgdom. Facebook 3mbhdn sMbydN0
0bgmmadsgns, Mmdgmoi dggbnds 3md3obonb
d0gMm Logd00bmodAL dghgMmgdab, dobo P3obm-
bm LoJd0obMONL 86 ZoMab®nob goyzgdmmm-
00b LagnmbyodL, oM sM0L LHYMIOYMN O
BoMmIMogqblb 3mb3nMmabhob Madyhognab dg-
dmobgzgm 6930(hH0YM Jaggdob. 03sLbmsb, 3m-
bHOL BDMGoo babosmab gomzomabBnbydnm,
0bxmmaAsEns d098sMmgds oMo dbmame 3m-
B63M9hgm 3MmMEYJEnob, oMydg, dDMaoa,
3M3306000 bLogddnsbmdsb. 30wYbow, nb 063930
d3L ,0%006 307L0L" LOJBNbMBIDY dMILEM-
M0 dgbgoymgdab 859060L o d0b abzMgEn-
HhoEnsb — MyE, Mme30b dbMng, BoMIMoagbo
3obmbab 99-11° dgbanab 39-2 3969¢Hnb ,,3" 939-
3969®0L aMmm3930L.2

4.2. 3mbzntgbizonb
dnddmym39mo dgmobbdgogdo
mbmunb d0BMyddY

3mb3nMgbinnb d50dmy3gm dgmobbdg-
090006 T0dommygdnm 3mbiyMmgbiznnb bLovgs-
bHmL 3Magmngo Lod bLogdgb dmoEozb, Mmm-
09Mm0g0bo3 mMo  abMYWMgdymas - 9.6.
Booking.com-ob bog09* o ,300mmgobhmob
00mMyM900b Mbonb MgomndsEnob bLogjdg“®.
Mol d99bgds d9LodgL, ombndbymmn dggbgds
LLOggbHML BngM 2024 Benab MgdgM3oMA0 -
6ygoym Lsgdob dmM3zmMg3sL gagdHMmbymo
3M3gMmEnnb dsdsmdY. %

23 Logomogammb 3mB3nMabinal LosggdbEmML o38)-
omdsmol 2018 §anal 30 dsnbals N 04/132 dMdsbg-
000 Es8G3033079M0 3osFY33GNmMIdY, 3. 21.

24 3mb3yMabianal LosggdEML ™Mo30xmMAsmal 2017
fanob 9 0563Mall N5 d0MBbydnm ©sdEI0330MO
39005§yYy33&0mgds, bygemdobsfhzwmaos: https://gcca.
gov.ge/uploads_script/decisions/tmp/bab070eafe7a
4cfb824dddeaaa0d1b81.pdf

25 LogoMonzgammbs 3mb3nMabinals 9hm367mo
bOogIbEML ™30 EmMAsmol 2023  Hamol 29
093700Mab N04/1031 0 dobgdnm sdB303309mM0
8o©5§y33G0mI0s, bamBabofzemBos: https://geca.
gov.ge/uploads_script/decisions/tmp/phpdailUR.pdf

26 3mbm3m abommo LosggbBmL 330LsnGby, 2024
famol 20 ogdgh3zsmb  3odmgd39ybgdymo  ab-
BmMdogns, dm33ma30l  ©ofygdoal  dgLbobgo.
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Booking.com-ob bogdg

2017 6eab 9 0563M0bL goobyzghomgdedo
Lo03gbHMA nBLFgMS ()03 ,3m633MgBENAL
Lodommmabs s IMTbToMYdgMMs OE30L
396MM0“-b gobEboydedy, MmdgmoE dggbg-
oMo “Booking.com B.V."-ab d0gfM 306mbab 99-7
0ybamab bogoMoyom oMmm3930L, 3oMmdme,
9.6. 3sMmohghymo (MFN) bLobgmdgiMmyagdm
30Mm0500b7 godmygbgdsb.

dogbgogo 0dabo, MMT LLoggbdhmMd Fo-
b3bogds  ©ond390MO®  ohM3S,  Foo-
Byzghomgos Lonb@Hagmgbms MedEYb0Tg go-
M9dmgdnm. Loggb®HMad 0dbzgms dgbodsdab
0000MMb  O393d0My0000 o dbgmo To-
0Aboo LOLAHYIMMYOOL OF33360L MBELNb
3MahmMmIgonb dodsMma. dgbadodabo 05dMbL
3MmEIyJaogm  LOdM3Mm0Mob  Eolde3dnMmyg-
000, LOggbHMd smbndby, MMT 0gn of dmn-
3930 A309m90Mn3 BHyMobdHym Lss3dxbHMYO-
Lo s 0b6MHMBaHh LogmMEoLb doMds sMLbYdOYMO
(,offline”) LobEHPIMMgONL o333360L Lb3ss-
bbgs LYoy dgdL. goMmEs d30bLY, dgdobodn-
90m LobHgdgon (Metasearch engine), MmAmy-
003 39M3399m abgozLadsL 83™gbgb MBNb
003038600 3ashMMBgOmMeb (Online travel
agencies/0OTA), 65M3myg9696 obgo Lodngdm
LoL®H9B90L, MMBgms bodyomydomsi dgbod-
mg0gmny bbgs badogdm bab®Hadgdab dmdngds
o 09bhnxznEznMyds. v3sLMob, Loagbdhma
3obdompo, MMI ©oze3d60L Mbmonb 3mod-
gmMmB3g00 Job0sb 9.6. mMIbMN3 dodsML (two
sided market).?

Mol 999bg0s bLoozm bLobgmdgzMymgom
30Mmodsb, “Most Favoured Nation” (MFN) 367
03039 “3smahghob 3oMmogon” (Parity Clauses)
LoLBHYIMML EoF03860L LydhmMAn BoMmImo-
©3960L LOLHPYIMMYOLY O OE33d60L MBo-
06 3mehazmmMmagolL (OTA) dmMmab sMmbgdymo

bgmdobohzemdons  (3g0mHBgdnmoas:  12/03/24)
970ga  Bnbodommby:  https://gceca.gov.ge/index.
php?m=372&news_id=1455

27 MFN 3oMmool sbo sf3momgdom gobbomymos
§0bs8cg0oMmy om3ndgb@Bol d3-2 me3do.

28 0b. Lagdomm3zgmmb 3mB3nMgbinal LosglbEML bLo-
LEMIMMIONL EOXS3360L MBMsNb 3MmodmMmag-
00l d5bBMab dmbo@MmM0banL sbgsmndn, 2019, g3.4-
5 https://gcca.gov.ge/uploads_script/decisions/tmp/
ba93e69448d1440f806dd21c5al9edd9.pdf

bgmdg3Mymgdalb gMmo-ghmo 96033690mM356
090003969 6360b. 3obobbgzezgdgbd MFEN
30Mmog00Lb mM - ,306Mm“ o ,aMom* 3o-
H9o3mmm0sb.”?

bgmdg3mymgdab q@oMmom MFN 3ommods
LoLBHYIMML 930MEYOYMYdL Tob ZMbEHMmo-
3960 03033600 mMmbmonb 3mobhmMmIdY
309My639mymb Loyzgmgbm bmIMob bywdon-
LOB3EMAMOS Y39MadY OO QoboE. gb 30
39mobbdmob, MMI o3e3d60L 88 mbmonbd
3Mah3MMIovg 3gobmo3zbgdymo gobon, bozyme-
Mo amabsabyMydnlb goynwznb Lbgs (Mmamm
online, sby3g offline) sMbydMsb JgEoMmgdnm,
3600 0ymbL adsN.

0mbndbymnbgeb gobbbgegzgdnm, bymdgs-
Mymgdab 3066Mm MFN 3oMmonb dgdmbzgzsdn
LobHYIMML gobLOBM3MYMn dJ3L 3oMEHOY-
09, MM LO3YNVM 390339MEBY oM dgbme-
300mbL dmAbdoMmgdgmb Jgbodsdnb 3mohBm-
3099 ox3ngbNMxoYM RILMSD dgEoMgdom
J83MM 030 gobn. mydgems, 030 s dMY-
©o3b LobHIMML IMTbIaMygdgL - Bgbmoge-
ML gobbbozgdymo gobo bbzs 3o mmaAnbs
oy online 56 offline sMbydnb 39339Md0m.>°

3063bog00b ©obod390MmdNbL gHoddy 3Mm-
639M96300bL LOSggbdHmMA dgnbBsgzms Booking.
com BV/-ob d0gfm bodoMmmzgmmb BHgMmodhm-
M00%g 3obmo3zbgdym LALEHYIMMY0MOD -
©9oymo bgmdyaMmymgogonb LagsMmmzgmmb
3Mb39Mab300L 306MBBYOMMASLMSL MazLy-
0omOonb bogombo. BoMImEagboman gobbe-
©900b ©sbs3390MA0b 9Ho3dy Booking.com
B.V.-0 godmmy3e 9%oyma3bs, 93Mmze3dnmadn
©ob690b909mn  Lobgdg3Mymadm 3oMmdgoo
3993ME39mMadnbs LogdoMmmzgemb HgMadmmo-
0093, M@ gnobbamMoOL 3nbmMm MFN 3nMmady-

29 58506 ©o3e38nMgdnm, ab:  COMP/2020/
OP/0002 — Market Study on the Distribution of Ho-
tel Accommodation in the EU, bgmdabos§3comdns:
https://competition-policy.ec.europa.eu/system/
files/2023-01/kd0722783enn_hotel _accomodation
market_study.pdf

30 0b.3mb39M76300L LOSaI0EML 830) EMIsMals 2017
famol 9 0563Mals N5 0MBbydnom 8@ 30330MmMO

8o00§Yy33G0mgds, 83- 13.
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00b godmygbgooL.332 badmmmme, Losggbdhma
3o63bog0s oM 36mM obLLdZ39000, MPIGIMS
2017 B6a0oob @onbym ombndbymo 05dMb
dmbohmmnb30 o 2019 6L osbmyms.®

23000090 M0b 00mMynxd0b Mbonb Myo-
m0do3nab bogjdg”

3Mb39Mab3nnbs o AMAbAsMYOdMNL o-
3300 LOO3gb®MD 2023 Bob dobyMmymb Fo-
dmohobo 3o006Y39h0mgody, MmIgmogs
d99bgdmEs bodommzgmmb HgMadmMmnodyg 30-
bmogohmgdab d0mgmgdnb bogsmm gaggd-
Mmbyma/mbmmasnb Mgomnds300b d3dMD.

31 5mbeb0dbo3ns, Mmd 2010 fenoasb, gammzszdomals
3mB3yMybinal Mydgbndy gfm3bymads mmasbmd
(NCA) 8o0mn33mos 3sModgdamo gdnmydgdn
OTA-90L (3g9dmeo Booking.com, Expedia o HRS)
5 LobEYAMmydL dmmol dgmsebbadgdgddn. 0adgy,
3mb3nMmabisnal ghmm3bymno mMmgsbmgodals, gMmm-
3bnmo  Labodommammydaly o 3obmbAydmy-
o0b hsfMmg3nl Bobgms o8 39bd@gdnl Hobssmdwya
06033650mm3b6500 goblb3s30xdMES s godmnf3ns
3933390  oyMmooymo 0nbm3sblds dabbgl
Lgd@mMabom3al g3tmzszdomal BobdBsdnm. 2015
famb, LoxMsbagmab, nGsmanbs s 833gmab 3m-
6396300l mMasbmgydds doomgl Booking.com-ob
009 370035670790 30MmMdNM0 39N EYOYMIO]-
00 (Commitments), 833335Mo0n Bamom 3sMmo@-
GImo ©JdYmId300 30§Mmm 3oMoGaGmo ©0Y-
000 &3 J33ybg0dn dmJdgen LLLEGYIMMydNS6
©oEJdYMm bymdn3mymydgddn. mydesms, 33MBs-
600b 3mb3nmabinolb PHygdal dogM 2013 Hmol og-
3000M0bL goshy3zadomgdom HRS-ob §nbsosmdcgs
s 2015 fenol y3980Mmab gowsfy3za@omgdoom
Booking.com-ols §nbsomBcoga sn3fmdams y3gms 3o-
Mmo@adnmo 396dE0lL (Bosmom s 30§Mm) godm-
ygbg0s o0 mMmo 3mo@BmmMdnl dngm, Mocagsb doon-
hbos, Mm3 Booking.com-al 30§Mm 3sMoBg@nmo
316J®7003 dgBmns3s 3mbinmabinsl. nb: French
Competition Authority, Decision 15-D-06 dated 21
April 2015; Italian Competition Authority, Decision
dated 21 April 2015; and Swedish Competition
Authority Decision 596/2013 dated 15 April 2015. 41
German Competition Authority, Decision B 9 — 66/10
dated 20 December 2013 and Decision B 9 — 121/13
dated 22 December 2015

32 bO8aIbEML 2017 Hamob 09 0s63Mals goshy3adon-
mgds o(s8)n3 “3mbB3nMmabgool Lsdsmomobs o
0mabdomgdgmoms s330L (396&MaL” 2016 Henal
15 bmgdomals N01/1090 gobibogdnl Lsazyd3zgm-
By 0m33em30L ohygdsty ool ;mgddol dgLobgo,
33.25

33 ob Lagomozgmml 3MB3nMabanal LosglbEmML Lo-
LEYIMMYONL OXS3360L MBbMsnb 3MmoGrMMA]-
o0l 05BMal dmbo@mMmnbgnl sbgsmndn, 2019,

d0gbgo3o 000by, MM3 dmdhngzsabn A3L
»9mM.00mgmgonb” dngm Foonmyxoymo boagm
94090900 Aogbomn aym oMo dngomme mb-
monb 000MBY, PFPomm go3zmgbs LEMMY
306mmgahmab domgmgdab mbmasnb/gmagdd-
Mmbym MgamadsEnab d3dsML d99bgdmo.
J9360Mm 3mbzMgbymao, dmdhnzsbo d3L ,gum.
doagmgdn“ (biletebi.ge) bb3s gsmMmydmgdgdmsb
9o d839mnMmydEs ,3mb3nMmgbisnalb dgbo-
bgd“ 386mbab 89-6 dgbanaby (PMINbI6HYMa
dgmdsmgmonb Ommmbo gsdmysbgds) s
99-7 dybaab (3MB3nMgbznab LoBNbddMBEY-
am 89006b3900) ©oMM39330Y, bmmm ©s30L
Logbo Toymomyds d3L ,boobhMadyzom
3Ma330600LS" @o d3L ,,m0bgmb” dmMab 2022
6oL gogmmagdym 306mmgodmob domgmg-
0oL ,,9903mydayMma FobmeEydab” Egdymgdab
890339 bymdg3Mymgodsb, Mab 89I3e03
306mmgammab domgmgdnb mbamsnb Mgsmo-
203000 03DsMBY 63MABs d90DMY..
9m33mo30b 8909350 ©IILHYMDs ,bo-
©ob@®mooyEom 3maddabnab” gobbogymmadymo
Mmoo 050Maob LHMYIHYModn, MMy 030
BoMIMoanbL Logdommzgmmb hgMmohmMmnsdy
30m3dg00b gMmoymo dgdmadob 3madabnob,
bmmm 333006 gMmoE, ngn BoMIMoaqbws
bogdommzgmb @HaoMophmmasdg dmgdgon do-
0030 306MmngahMgonb (,39393 bomn dmo
LodYOWMMY, 30390 MMdomabo dmen®, 39399
obo g3mobon’, ,30390 gomgMmad’, ,,0d0Msb0n%
L03MaNMY, 9MoS® ,3939 333%0°) 306mbLYsb-
L90%g obLBEMYOAL doEgmMdaL MyomndsEn-
0bs o obhHMmndyEnob gobdsbmMmizngmgdgm
9hmsgmom ygaamgdsdmbom bydogdhb.>
dmdhngzeb0 3M330b00 33L ,g.00Mmgmgdn”
o ghm-gmmo dm3sbybg dbomg d3L ,m0bg-
00" m39M0Mmydgb gmgddhmbyma 3mdgmEnab
bagzgmmdo Loggmomn mbonb 3WohBmMmIg-
00b 993839md0m, o0 890mb3zg30d0, A3L ,gm.00-
wmgmydn” - biletebi.ge-b, bmgm 33L ,,00069m0"
- tkt.ge-ob 39839Mmd0m o BaMIMoaq696 3m-
6390906 93mbmMaAngyMm 93906M0L bLojomm3zg-

34 Logomozgmmb 3mB3yMabaonol gMmm3brymo Losay-
6EML 0830)MAsmal 2023 fanol 29 y338dMab
N04/1031 0Mdsbgdno ©sdB303301mM0 gosfy3g-

&omgos, 83.55, bymdobLofzcemdons: https://geca.
gov.ge/uploads_script/decisions/tmp/phpdailUR.pdf
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omb  hgmobhmmMnsdyg mMmgebodgdymn bLbgo-
©obbge Hn3nb mbnbdngd90%g bLLBMYdOL
00mgm900b MgamndaiEnab bgggmmdon.
dmbndbymo bogddg LoogabhmMmbL 3Madhngo-
do godmmhgymo aym Medybndg sb3gghno.
30M39em Mmogdo ndom, MmM3 dm3zzmg3nb bLo-
Bynb 90039939 godmzmgbomon goMgdmydydn-
©ob godmdnbomg, 2017 Beab* 89093 30M-
39, Losggbdmad dndomms 3obmbab 89-18
dybaob 3oMmzgmo 316g®oL 6% 9393369hom
30035m0nbB0bgoym 9.6. wMmgdnomn mbob-
dng0gonb 9990600dL (interim measures),* 30-
6000ob d00hbny, MMA Lobydg aym 3MbB3nMYb-
3oob 86008369mm3s60 d90my30L  Vd30Mo
0(h303909m™M0900.5 306mbab 399-18 dybanab
3nMzgman 3969¢hob ,6“ 4393969Hobs o o-
9060bHMoznymo LodmMmEgbm 3mwgdbob VI
00300 dgLododnbo, T0b0dgomn yRWgds-
dmbomgdnb gomgmgodn, Losggb@HmMDd dndo-
Mmoo Loabodsmmmb s dmombmzs d3L ,bLo-
©ob@MmodyEom 3mddsbnobs” o 3L ,,00069mb”
dmMob ©oyoymo bymadgzmymgdab ,9gbs-
™y%0300L 3nMmMOnb” 983390 dgbanab o o0

35 bOSaIbEMA ,comydocn mmboldngdolb” 8xdsbnbdn
30M3gmae 3odmnygbs LosaIbEmML ™Mo3dx M-
Mol 2017 §anolb 21 s3Mmogals N04/91 dMdsbydnm
©583303309m Bosfy33BH0mIdsdo, 3.§. ,8MoAl
3mMm@al bogdg“, ob: https://gcca.gov.ge/uploads
script/decisions/tmp/def47d73b32b4cf0a9538ce94a
ddd593.pdf

36 10383L 0yMobngdznsdn, emMmadamo mmbobdogdol
350mygbgodol 3nM3gmo 3nmmods shols womm3g30l
SaM0s0MONL Es©axbal sPEnmydmmds (fumusboni
iuris), 0b. OECD (2022), Interim Measures in Antitrust
Investigations, OECD Competition Policy Roundtable
Background Note, www.oecd.org/daf/competition/
interim-measures-in-antitrust-investigations2022.pdf

37 fmmyodnonn mmboldngdnl dgxsmgdals nBmMyds-
dmbomds 93MmimBobnsd xgM Labsdsmomm go-
sfy33@0mgdno donmm, Case 792/79 R., Camera
Care, 35M.14, bmenm 878ccagmd — 1/2003 Mygnmo-
30000, 50mbndbyman Mygnmognol 8 (1) dybamals
dobgy30m, ,89081©J09m dgdmb3g3sdn”, MmaAg-
m0E 39630MmdgOYM0s 3Mb3nMgbinnboznl LgMo-
mBYmo s gsdmyLHmMgdgmo Bosbol dnyybydal
Loxmoboom, 3mdnbosl dgydmoas Lagyosfo nboin-
003000 3odmbEIL 3oEsfy33BGomIds FgemyEy-
Mo Bmdgool dgbobgd, omnio omm3g3s Prima facie
Lobgby. ob. Logomom3zgmmb 3mbinmabinol ghm3z-
6o LLsgxbEML Me30xEmIsmal 2023 Heal 29
073900Mals N0O4/1031 dMdsbjonm 8B 30330190

8o00§y3aB0angdy, 33.17-19

99L3MYDZM0 39380MYOYMN YBRWYOYO0-
Lo O 39MEYOYWMY0g00b dMJdgadalb dghy-
M90s bLLOggbhmML TngMm dmM3z3zma30L LLMY-
™9000@Y, M3 Lovdgmogom Labsdommmmb
0Mdobgdnm ©ozdoymazomgdym 0gbs. ombe-
603dbs300, MMA 9.6. CMmgdomo mmbobdnydnb
byL396BOYM 9x3gdHL Mo30bo FgEaagn dmM3y3s
dmbndbym LoJdndon, MMEs boezm ,94b3my-
doymo” LobgmdgzMymgom ©xOymMydab bLo-
Lodommmm dMdobgdom dghgMmydob d90wgmd
ad3L ,,LboobdHMndyEom 3MA306000* dYEaNbo
00mMy900b d0bmEyds 3L ,9W.00MyM90LY,
3o03mMay dobmob bgmdgzMymgds, Mab bLo-
®3Yd39mMB93 90 3396003698 dgdem EOOMY-
6903maym dgLbodsdnb 00D3MBY.38

3oMo odaby, dm33my30L 3MmEqbdn bLo-
0396hmad godmogzmnbs, MMA d3L ,Lonb(-
M0dy3om 3ma30b0sbs” o LogoMmmzgmmado
dmgodgon doMmomo@n 3nbmmgshmgdn (9.6.
»39399 $399300“ 306mmgahMmgon) BasMmImowas-
696 9M0006 sMogmMmIomyMm 3mmenbalb, d9-
L3dsdnbs, d3L ,boabdHMmndyEnm 3MI3sbns”
9 ,,39390 ¥3390L" 3nbmmgohmgdn dnhbgym
0g696 9M0006 H3MbMABngyMm LYOdNgJMHo.**

Looggbhmb dm33mg3nb dnbgznm, 2016
Bmoob Lowogm 99b3MydoyMo bymdgszmy-
®my00b goxymmagosdyg 30bmmgodMmab dogny-
0900L MBbEynb MgamadeEnab d3dSMDY dMvy-
Mmon 93mbmadngymo 9396hn Mm3gMnmgd s, dom
dmMmob, dmahnzoboE, bmmm ,94b3mMydoyMo
006m@gdab” bgmdgzmymgdnb d9damad 3o-
bmogohmob domgmgodab Mgomadognnlb 0do-
BoMBg m3gMoMmgds d3L ,LoabHMAdYENM
3m035600“ bogymoMmo sMmbgdob - kinoafisha.ge,
cavea.ge, mbmonb s3mngo@ns — Cavea cinemas
o 30bmmgamMmob Logommgdab Tgdzgmodom
o dnb dngMm3g dgMmhgymon 3anshymmads — tkt.
ge (330 ,,006900") - 99b3MYDOYM.*

Lo0g9bhmMa dnnhbny, MM A3L ,LoabEHM-
030m 3ma33060s" BoMAMoagbe d3bL ,qm.00-
™m9gm900b” o bbgs, Abgo3b bo®yornsdn dyman
93mbmangymo 839bHobomzaL Jompgmbotn-
3m 3mb®Ma3gbhb o dgLodsdnboE ,o330Mg-
09 bogogmm 3ombbommL. gLsdodnbo, Job

38 0939
39 0939, 83-16, 68-69

40 0939, 83-150
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dogMm dmaLobymMgdab gobgze o6y domamgdab
006mE9ds BoMIMoaqbms 03dsMDY dgb3zmab
3930 0gm B0bodnMmoasb, bmenm smbndby-
o dmabobyMmyonb gobn30vg yofmo dmdhngzsbo
93mbmangymo 5336Mhnbomznb Jdbos dngng-
0900L MgemNdOE3NNL 03DSMDY dgb3mab Fo-
©omabog 6oMngmb.*

Mmo@ 999bgds  J8900900L  339M0G0358(30-
3L, LosggbdHMAB ZobLognmMmgdymn yyMoMyg-
00 goodobgzoms  bLoogm bymdgzmymgdab
60b6obobgmdg3Mymgdm  dMmEo3eMa3g090ab
9ho3%g, LowoE, Mmagmma gedmnz3zgms, d3bL
»0oOLHMNOYENM 3MD3ob0d" JoMamgMyMO©
06oMIMgoe AMma3oMy3gogoL, MmmammQ
dm0hngz0eb 33L ,gm.00mgMNgomsb” sby3g, dmM-
30Lybg d3L ,, 00069 M 6% Tgbodednbo, gb P3o-
60L36gmbN ,99b3MB0o Mo bgmdgzMyamgodab”
dm3m3900b 30060 odhHnyMom sbmMmEzngmod-
©b696 bbzoabbgs JdggdgobL.

LOggbHML 3mBognom, d3L ,LoabEMmo-
0yEom 3madsboobs” o d3L ,m0bgomb* dm-
Mob, obg3g MmgmmE d3b ,LaobhModyEom
3Ma30600Ld" o d3L ,,gWM.00MgM70LY dmMab
godmzmgbomo dgmobbdgde dgoEe3ms 00d-
6o ©9HyMOnboMmgdym g0gwgdslb, Moy per
se (,00030000300") BsMIMOEEI6L 336MBAL
LOB0NBdIMTIEH3M JOgEIdsL o dnbo bnddndab
d93300900LOL oM oMmob bogoMmm @sdohgdom
dgmobbdgdnm godmb3gyman d9093900b godm-
330939.2 LO3gbMHMAT Toyomamy, MMI 3nbmmyg-
dMob doamgdob MgamndaEnab dodoMmdY
dmgdgn 3mbiyMmabdn o6 3mpgbznymo 3mb-
396M9bdo 93mbmadnggMmn 0396(hg00b Bobwy3-
b6obs o 0MEod3900L, 03DMAL AozgM3zob mo-
moodg 6900000 MobbzgMo BoMIMoEagbooe
dgmobbdgdob, MMAgmbog, Loadmmmmm Foddo,
00060 3gmbEs 000Mab d9dDMY©3d o MoR
BomMImMogqgbb 3mb3nMabiEnob LobnbsomIy-
3m 3900b6b0gdobL.#

001bgo300 ndabs, MMT sbym EMML oM
aMmob bogoMm 3mb3yMgbinalb d70BDMY©3gMn
d90930L 39x33L70s s (303909, 30600000,
bodmemmeE, 99b3MYBoYMa  39MBH0ZoMMo

41 0939, 83- 57, 116
42 0939, 83-114-118

43 0939. 83-170.
44 0939, 115, 118.

3MmmMEnbogns dgbsadodnbo BygMommdama bo-
bom d3L ,LoabEHMmNOYEOMm 3MT30b605LY" @
d3Lb ,,m0b69mb" mMmab goxmmA, Losggbdhma
@adsthgdnm 0dbggms, sbY39, 994L3MYdOYMO
39M®H03omyMn smgdab 3mb3yMgbinab 990-
509390 9BIIHDY, Mo EMMLIE Ld33xbHMA
3o0moygbs o 0bgmddmzebgms 3900930
3M0®M9m0ydgonom: ,,990303%09M0 dobmydab
0oL Hod0 o bobgmdmnzmds”, 3006mEydab
©03000mMubLYdgMN LOOVDBMM doMoyaMY0dY,
35gMmonb embg o 3Mmyghob/dmabsbymg-
00b 016909, 306MEYd0L/3006MEgdMab m-
69%9 99b3mab doMNgMgdab 3MLYOMDY. oMo
330bLy, LLOggbhMa, Mama336MHMo dnnhboy
o gabnboms boogm bgmmdgzmymydab ,99-
b3mMyBNYMo dnbmyd0b” dnboombo, bogobo @
“99b3doyMn dnbmEgdab” omddnob dmgadg-
©9000b BaghHmomngn dg9zn.»

bodmemm 35930, LLOggbhMI osEanbo
3o06mbab 99-7 Igbmab oMm3zg3e o 9M00sb
93mbmangym LyodngdHL 3L ,boobhHMmndyEzom
3M330600L" @S ,,30399 339x80L“ 3nbmmgahM9g-
0L EV930LMIM F3MNTo 1120 562 MaMmob MEI-
bmonm, d3L ,,000069mb" — 544 328 emamab mg-
bmono, bmem 43L ,,gm.00mMgMgoLb” oglznbmo
$0M0do 5368 mamab mybmooo.

bodgobobdgmns goMmgdmgds, MmMAI bLoogg-
bHmMmL 3Mmogmnzodn gb 3nM3zgmo 3MHEYY-
bhoo, MmEgbag 3Mmb3nMgbinab 306mMbIAEYd-
mmonb odMm3zqs dboMg Ebmonm 0gbo
0m0ohnz0b03, MMIgmboE ©ag30LMo dgbododn-
bo bobgzne.

3ofMo 0d0bLy, Im33mg30L d9093900L go-
60Mgoadnby s d0MymMdnb Mmbmonb Mg-
d3a0BsEnob 03dMObL Fozobbomydab d0dbo;,
LOOgabHMD BobEo gobbobomggmo Loge-
mEYoImm  MY3MIx0®sE0g00 FMmAMymo,
3obamomon, dgdmgadgogdnmn, b3mMBImo,
©ob396900bs ©o HYMNBINL, bLOEEBTSbsM-
mgomm, badhMobbdmm@pm oy bbgs Ho3ob m-
60bdng0g00b/3MmEydnab/dmababymgdab
d0mgmgodob  EabhModyhmmgdob/mmasbo-
BohmMydob dndoMmm, Moms dogmgmgdob M-
dmndshmmo Mmbsnb 3modmmadnb dgmhg-
300 3MmEgLbo o Fobmob LobymdgzmMymgdm
JM00gmomonb BomIsmmzs gabbmmzngmoab

45 0939, 83-118-151.
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09330Mo@, MM oM godmnbzomb 3mbiyMmgbin-
0b EoYLYOYMYOgMN B9DMYE30.

2000 MJoMmeab” bogdy

9obamgbo 3m3zmggs, MMAgmoE Jmdd-
Mmbymo 3mdgmEnob 00dML dggbgods, 3m-
639M9b6300LY o AMAbdsMgdmab oE30L Lo-
3396 hmL dogM Logymomo 0boEnshnznm 2024
6ol mgdgMmzomdn onbym ,,3mb39Mgbi30aL
dgbobgd” Logommzgmmb 3obmbob T9-7 0y-
baob (3mb633Mg630ab bLoBnbssmBgam 8g-
036b37505) LogsMIYEM EIMM3930L BaJHDdY.
bogddg dggbgde ,3obdHaMJoMmEab" doMmomab
Igmmogmydnbmgzolb dbmeme d3L ,,m0b9-
00b” 3ym3bom 3903mMBHamd) - Www.swoop.
ge  990L3myBoyMmo  BobLEIIMYdgdab  dgmo-
300900L 3mb3Mgbhymo 3MmEYJHadab Myo-
@m0Bd300LSL.

3600 00nb0dbmML, MMI bLo3zoMoyEM -
Mm3g30Lb dgbobgd nbxymmMmBsEns bLosggbhm-
90 3md30600 ,,M78960am LMmYB76LOL” (Www.
hotsale.ge) 8ngfm 0gbs dmBmM©yOymN. dma30s-
69000, 3m33060538 dnb TogMm BomMAMaggboamn
LohngoMmo 3396 gonbdm, mydEs dsbdo smbyg-
Moo gogdhmdmngn goMgdmgogdnbs o Mo-
bosmogmn 9(h303909™I0900b  bagydzgm-
99  bLozoMoyom  oMM3930b BogHob
o30300M900m gmbazMmymaon 9430 BoMImndgzo.
09000000boE, LOEgbHMAD Loggmomn nbognoe-
Hh0300 ©onbym LoJdnb IMz3mg30.4

©abd3ba

3Mb3nMgbinnbs o dMAbdoMmygdmnb o-
3300 LO33gbMHML FoobyYy39®HNmgdgo0b dgLbbo-
3mad oA3960, MMI Jommyman 3mbzyMybiEnab
LodomMMEMOL J9BMEYOS O SMLMYMYdS 30G3-
My 93mbman33bmab/d50Mgdm Gndsmmngdnm
308 9MHo30dyg oMm3 oy nbg bdoMos s doMmo-
000 b6abognmo bmgnsmymMn 3o BmMmMAgdab
Lodgomadnm dsMmyzgmombnboabogma 3Mb3Y-
M96300b gogdhgob dggbgds, mydgoms 30xMy-
oo 93mbmangnbomznb 3mb3nMabinab Lods-

46 LogoMo33mmU 3mMb3Mgbannls s ImAbAsmMIdals

53300 LosabEm https://gcca.gov.ge/index.
php?m=372&news_id=1455 (10.03.2024)

Mmoraab sbmymgonb ggmboo 3MmModmygdyMmo
o/ oMmobL, Moaebsl dgbodsdobo 5336h70nbL
409090900 oM 39039300 Mandg 3MA3magbym
o6 hgdbmaemgoym LdHMahgangob Zmbgymy-
bhyo 330Magbmdab dmbedm3zgdmac.
00339, AodMmyYysmndgds onbym 3Moghngod
gmgdbhmmbym 000Mx0dg 3Mb3xMabiEnab 390-
d0y39™m  J90006b370900m006  BndoMmmgdnm.
booking.com - ab Logdy 96033969mMmM35600,
Moasbo3 Imbo dgbodsdnbo goaMyma do-
vM0b 3MmoydEngmo LadM3MYdab owaqby,
dobo Myomymn 03dMNbZeb godng3bo. MoE 99-
9b900 mbonb dogmgmgdab goynwsab boagdgb,
06003690mm30600, MMT LOZ]OHMD LodMEMMM

30006Y39hnmgdsdy godmnygbs 9.6. Mm-
90000 999060030, MoE LOSZ]bHML dbMELO

LozdomE 9gxgdbhyMo  Lodyomgds FodMmEE
9J9dhmmbym 0000Mdg LEMOBN MgognMy-
00bs @O BMBbILEMMMONL ombowanbo, Mo-
003, bodmmmm oddn, 3MaJH03PM, J3M-
bmdognm 0396HL dnMgmMydab MgomndIENAL
amagdhHmmbym d3daMdY adMybydonLb bLadye-
@mgos dobEo 0go0®IE, LB bosggbdm dmg-

3930L bLogzyxdzgmbdy dgbodsdob gowobyzg-

Hhoegdob dn0mydo.
LoygMomaoms obog, MmI  LLggbH™MaD

gm@o bbob 606 Loggmoemn 0bognodnzom
©snbym 9mg3mgzs LEMMI® JmgdHMMbY-
oo 3mdgmEnob bygmmdn, MoE LosggbHmML
3Mogdhngsadn 3oM3zgmon d9dmbgagzeo. dgLods-
00boE, smbndbym Logdgdy domydyma bLodm-
omm  goobyzghomadelg 960d369mmz060
0g6900 30xMYm 03DsMx00g LogoMmmzgmmb
3Mb39Mab30nL bLadsmmmab smbMymydab dy-
dgmadon dgbBogaab d0Bb0O.
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006MM0MaMABNI

Lo30b6Mb3EYOMM o 306MbJ390g00M7g dJdHgodn:

1.

sbmznmgdalb dgbobgd Fgmobbdgde gMmmob dbMong, LogJoMmm3zy-
ommbs o dgmmaglb dbMmog, g3Mmze3d0Mb o 93Mm30b ohmay-
Mo 969Mgnab gogmmnobgosb o dom B93M Lobgmdboxgmydb
dmMab, 2014.

23M0390M96300b0  Tgbobgd”  bLogommzgmmb  306mbo  6148-1L,
08/05/2012.

LodoMm3zgmmbL 306mbo ,,3mb39MgbE00L dgbobgd” bogommzgmmb
3906mbdon 33momgonb dghoebob momodedy, 7126-10, 16/09/2020
3MB3yMgbi3n0bL LoggbHML Mo3dxmMAoMab 2020 Benob 23 MmYdHm-
0096M0b N237 dMdobgdnm sdh303903m0 ,,000Mab 3bsndab d7g-
0mEIMo 300000090900

3Mb39M96300L LOZIBHML Mo3dxMTdMAL 2020 BEab 28 mghm-
00Mob N240 0Mdobgdnm ©od®3nEgdymo ,bogdob dmzzmy-
300 690L0 o 3MmMEgEYMS"

Treaty on the Functioning of the European Union, 2008.

bobgmaddmzobgmmmagda/bhodngodn:

1.

Bukht, Rumana, & Heeks, Richard. (2017, August 3). Defining, Concep-
tualising, and Measuring the Digital Economy. Development Infor-
matics Working Paper.

Young, Ryan, and Wayne Crews. "The Case against Antitrust Law: Ten
Areas Where Antitrust Policy Can Move on from the Smokestack Era"
(April 17, 2019). Competitive Enterprise Institute, 2019.

Graef, Inge. "Market Definition and Market Power in Data: The Case of
Online Platforms" (September 8, 2015). World Competition: Law and
Economics Review, Vol. 38, No. & (2015).

Zelger, Bernadette. "Restrictions of EU Competition Law in the Digi-
tal Age: The Meaning of 'Effects' in a Digital Economy." In Studies in
European Economic Law and Regulation, Volume 25. Springer, 2023.
danah m. boyd & Nicole B. Ellison, Social Network Sites: Defini-
tion, History, and Scholarship, 13 J. COMPUTER-MEDIATED COMM.
210,211 (2007).

Gebicka, Aleksandra; Heinemann, Andreas (2014). Social Media &
Competition Law. World Competition, 37(2):155.

39006Yy390H0m90900:.

1.

bagemmzgmmb 3mb39M9bEnab LLoggabHmML Me3d5mMIsMmab 2016
Banob 14 LYgHgddMab N152 0Mdebgdnm VTDHI0EIOIMO Fo@s-
6y3abhomyos.

LodoMm3zgmmbL 3Mb3xMabENNL LLdgabHML M3d5MAsMAL 2017
Banob 19 03mobob 04/186 0Mdyb690N0 ID(H30EBIOPN o®o-
By3adhomgoe.

bagemmgmmb 3mb3yMabinnl LosggbHML Mo3d5MTMAL 2018
Baob 30 dsnobob N 04/132 0Mdeb90000 IIH303709M0 BSS-
6y3abhomyos.

3Mb39M9b300L LOY3IBHML Me3dzEMBsMab 2017 Benab 9 nobzMab

N5 0MB369000 sdH303907M0 daabyzghngmado.
LodoMmmzgmmb 3mb3nMgbinob gMm3zbymo LoggbhmMbL Mo30%-
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10.

©mdsamab 2023 Banab 29 ©H3900Mab NO4/1031 0MJsbgonm ©o-
903039090 3oebyzahomyods.

3M639M96300L LOYZIBHML M3dxMABsMab 2017 Benob 9 nsb3MabL
N5 0Mdob9000 odh3n039073m0 goabyzghomgds.
bagommzgmmb 3mb3nmMgbEnob gMm3bymn LosgadbHML Mo303%-
omdamab 2023 Bmob 29 ©93900M0b NO04/1031 0Mdebgdom ©o-
903039090 3oebyzahomyods.

033396MHML M¥33x5MBdMb 2017 Banab 21 33Magab NO4/91 dMds-
690000 38(H3NEIOYM BoabYy3gHOMYo..

Lo0ggbHML 2017 Banab 09 0363ML gosBY39hnmgds o(s)n3 “3m-
639M96300L LodsMmobs s IMIbIsMYdgMms E30L 39060)-
M0b“ 2016 Banob 15 6mgddMmab NO1/1090 gob3bsgonb bogydzgm-
99 0m33m™930L Eobygoodg goMmab mydob dgbobyo.
LodoMm3zgmmb 3Mb3xMabEnob LLvggdbhmMmbL LabHYIMMYdNL -
5033600 Mbmonb 3mMohBmMIgdolb dodMoL ImbobhmmMnbznL
36goMndn, 2019.

33bmyMo 36yg0900b dngMm domydymo
39006Yy39hHnmgdgod0:.

1.
2.

3.
4,

Case no. COMP/M.7217, Facebook/WhatsApp.

French Competition Authority, Decision 15-D-06 dated 21 April 2015;
Italian Competition Authority, Decision dated 21 April 2015;.

Swedish Competition Authority Decision 596/2013 dated 15 April 2015.
German Competition Authority, Decision B 9 - 66/10 dated 20 De-
cember 2013 and Decision B 9 - 121/13 dated 22 December 2015.

bb3go ygbmyMma ByoMmmygdo:.

1.

2.

3.

Commission Notice on the definition of the relevant market for the
purposes of Union competition law (C/2024/1645).
COMP/2020/0P/0002 - Market Study on the Distribution of Hotel Ac-
commodation in the EU.

OECD (2022), Interim Measures in Antitrust Investigations, OECD
Competition Policy Roundtable Background Note.

bb3o ByoMmmgodo:.

1.

390033930 ©mM3ndgbho LosgabHmbL dogMm TomydYmWON Foo-
6y30(0mydg00Lb 3Mb3MIbAHY 3oMgdmdy Bygse3mgbalb dg-
330L900by O gobbobomgzgmo LozsMEydyMmM My3MIgbEo-
309000L dgbmymadab dmbohmmMnbanb dgbabgod, 2023.
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