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LEGAL PROTECTION FROM AN

INTERGENERATIONAL JUSTICE
PERSPECTIVE: A CONCEPT FOR
LEASING FREEHOLD LAND

IN THE TOURISM AREA IN BALI

| Gede Etha Prianjaya

Doctor of Law, Udayana University, Denpasar Bali,
Indonesia

Ni Ketut Supasti Dharmawan

Doctor of Law, Profesor, Udayana University, Denpasar
Bali, Indonesia

| Ketut Sudantra

Doctor of Law, Udayana University, Denpasar Bali,
Indonesia

| Gusti Agung Mas Rwa Jayantiari

Doctor Of Law, Udayana University, Denpasar Bali,
Indonesia

ABSTRACT

In accordance with developments over time and the development
of tourism as a business field in Bali, the need for land as a supporting
factor for tourist destinations is increasing. For instance, in Bali, sev-
eral destinations never stop being developed, either in coastal areas,
in cities or in the mountains, which have become tourism objects and
are balanced with local wisdom as instruments of cultural tourism des-
tinations hence sometimes the need for land to support the tourism
activities is obtained by lease often does not take into account for next
generations who will obtain the same rights due to a very long lease pe-

| Gede Etha Prianjaya and others
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riod. This research mainly discussed the pro-
cess of leasing freehold land in several areas
in Bali and how the rental period for freehold
land in Bali shall be regulated to reflect fair-
ness between generations in the future. This
is empirical research that focuses on the em-
pirical symptoms that can be observed in real
life. The analysis was carried out qualitatively
and presented as an analytical description.
The research indicated that the process of
the right to lease a freehold land in Bali still
happens, especially for the tourism business,
agreements are made before a Notary as au-
thentic deed, and there shall be a concept in
terms of lease period that mentions specific
time if the freehold land is being developed
for tourism destinations, hence it can be per-
ceived by next generations.

KEYWORDS: Intergenerational Justice, Right to
Lease, Land, Tourism

INTRODUCTION

Indonesia is known as an archipelagic country
because of its thousands of islands. One of the is-
lands is Bali Island. It cannot be denied that Bali
is well-known for its traditions, culture and natu-
ral beauty. Not only domestic tourists, but foreign
tourists also come to Bali for vacation or business!
Tourism is not only related to the phenomenon of
people travelling, but also has an impact on is-
sues such as achieving social and cultural goals,
foreign policy, economic development, environ-
mental protection and sustainable development
planning.?

Land cannot be separated from human life
and society. The dependence of humans and so-
ciety on land is like a baby on its mother. Laws

1 Sihombing, A. J., & Murni, R. R. (2021). Konsep dan
Pengaturan Sewa Menyewa Bangunan dalam Un-
dang-Undang Peraturan Dasar Pokok-Pokok Agraria.
Kertha Negara, 9(12), pp. 1079-1088.

2 Antariksa, B. (2015). Kebijakan pembangunan kepari-
wisataan: pengembangan kepariwisataan yang
berkelanjutan dan perlindungan kekayaan intelektual.
Malang: Intrans Publishing.

that live and develop in Indonesian society need
to reinterpret their function and meaning in the
development of national law, because, in fact,
they still have wisdom in enforcing the applica-
ble rules in organizing their lives fairly and con-
scientiously.?

Imam Sudiyat mentioned that “In a country
whose people desire to implement democra-
cy with social justice, utilizing the land for the
greatest prosperity of the people is a matter
of coditio sine qua non”* In customary law,
it can be seen that the main concept is that
land is under the control of a legal association
based on the principle of togetherness, known
as customary rights or hak ulayat. This right by
Van Vollenhoven,> known as “beschikingsrecht”,
while the land that constitutes the territory is
called “beschikingkring”. This term is translat-
ed into Indonesian as customary rights or lord-
ship rights, while the term beschikingkring is
translated as customary environment.

The existence of land in Bali, especially the
assessment of the strategic meaning of land and
its economic importance in supporting people’s
lives, has a significant influence on the land, in-
cluding customary land, which is not impossible
to change its function, which is the basis for ex-
cessive use of land. One source of this problem
is the construction of tourism facilities, resulting
in the economic value of land being very high.
The emergence of tourism-supporting facilities
and buildings on proprietary land or custom-
ary land indicates that there has been a change
in the function of land, from a social-religious
function which was initially dominant to a more
dominant economic function and in the context
of obtaining it through leasing of land owned by
stated in an agreement.

Prof. Subekti stated the meaning of the

3 Sutarja, D. M., Suwitra, |I. M., & Bagiaarta, I. P. (2019).
Alih Fungsi Hak Atas Tanah Adat Di Kecamatan Ubud,
Kabupaten Gianyar. WICAKSANA: Jurnal Lingkungan
dan Pembangunan, 3(1), pp.10-15.

4 Dharmayuda, I. (1987). Status dan fungsi tanah adat
Bali setelah berlakunya UUPA. Denpasar: CV. Kayu
Mas.

5 Djaren, S. (1984). Pengantar hukum adat indone-

sia-Edisi I, Bandung: Tarsito.
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agreement, namely: “An agreement is an act
pursuant to which one or more individuals com-
mit themselves to one another”.® The definition
of agreement is contained in Article 1313 of the
Indonesian Civil Code (hereinafter Civil Code)
which has the essence that an agreement is an
act or action carried out by one or more people
to bind themselves to one or more other people.
Lease in the Civil Code are regulated in Articles
1547 to 1600. An agreement must have an inter-
temporal aspect: the parties agree today to do
something the next day. In the third book of the
Civil Code, Agreements regulate obligations that
arise from agreements, as well as regulate obli-
gations that arise from law.’

Lease agreements are currently one of the
solutions for owning land, hence they can be
used as a tourism development function in Bali.
Not only land owned by individuals but even cus-
tomary land controlled by traditional villages can
also be rented out to investors to develop sev-
eral villages/regions in Bali in particular; howev-
er, land ownership solutions through leases can
sometimes be irregular in determining the stated
period. In each agreement made, there is a need
for regularity in making agreements with inves-
tors regarding the agreed period; hence, land use
for tourism development can always be moni-
tored and controlled by the land owner so that
the current and subsequent generations can feel
the benefits.

The main aspect of tourism is tourist attrac-
tions. According to Mill (1992), The definition of
attraction is an activity or place that has unique-
ness or advantages that attract people to vis-
it that place. The existence of these attractions
is very important because, as previously men-
tioned, this attraction is a stimulant for the de-
velopment of tourism in an area.?

6 Hartana, H. (2016). Hukum Perjanjian (Dalam Pers-
pektif Perjanjian Karya Pengusahaan Pertambangan
Batubara). Jurnal Komunikasi Hukum (JKH), 2(2). pp.

147-182.

7 Schwartz, A., & Scott, R. E. (2003). Contract theory and
the limits of contract law. Yale LJ, 113, 541.

8 Harsawan, I. G. A. G. A., & Rahmi, D. H. (2019). Peran

Desa Adat Dalam Kegiatan Pariwisata Jimbaran. In Sem-
inar Nasional Komunitas dan Kota Berkelanjutan 1(1),

Compared to journal articles that have been
published that discuss land rentals, compared to
this article, it can be seen that this research spe-
cifically discusses a form of regulation in the peri-
od of lease of land for tourism from the perspec-
tive of intergenerational justice. Therefore, two
legal issues can be raised in this paper, namely
the process of the right to lease freehold land in
several areas in Bali and how the lease period for
freehold land in Bali shall be regulated to reflect
fairness between generations in the future.

The purposes of this research are to find out
how the right to lease freehold land in Bali for
tourism purposes occurs and to formulate the
lease period for freehold land in Bali that shall
be regulated to reflect fairness between genera-
tions in the future.

METHODOLOGY

The research method used is an empirical re-
search method. The data sources used are pri-
mary data and secondary data; primary data is
data sourced from field research, namely data
obtained directly from the first source, either
from informants or respondents; secondary data
is data obtained not directly from the first source
but from data - documented data in the form of
legal materials. Next, the data obtained has been
collected and analyzed qualitatively and pre-
sented as an analytical description.

RESULT AND DISCUSSION
The Process of the Right to
Lease a Freehold Land in Bali
for Tourism Purposes

Tourism development in Bali has triggered
the need for land to greatly increase in several
villages in Bali. Using land to support tourism is a
good choice to improve the community’s econo-
my. The legality of the solution to be able to own
land through leasing is stated in an authentic

pp. 323-328.
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deed made before an authorized public official,
namely a Notary.

Salim provides a legal definition of contract or
agreement, namely: “The entirety of legal norms
that regulate the legal relationship between the
parties or is based on an agreement to give rise
to legal consequences”, which means that any
kind of legal norms that manage legal relations
between parties or are based on agreements that
can result from legal consequences. Following
the provisions in Article 1320 of the Civil Code,
every agreement always has four conditions that
have been determined by law,” namely:

There must be consent of the individuals who
are bound thereby; The word “agrees” in Kamus
Besar Bahasa Indonesia known as: setuju; semu-
fakat; sependapat; seia sekata. The existence of
an agreement is significant in an agreement that
contains an element of free will from the parties.
An agreement means that the parties express
their respective wishes to create an agreement
that must be compatible or in accordance with
one another

There must be the capacity to conclude an
agreement. Legal subjects in the Civil Code are
limited, namely, who can act as a party in a con-
tract or agreement. It is necessary to know that
people are legally unable or do not have the le-
gal position to enter into an agreement. Persons
who are not legally competent to enter into con-
tracts, namely: “Minors are those who have not
reached the full age of 21 years and who have
not previously entered into matrimony”; “indi-
viduals who, due to mental incapacity, insanity
or madness have been put under guardianship”;
and “married women, in the events stipulated by
law, and in general, individuals who are prohib-
ited by law from concluding specific agreements,

9 Joni, M. I. S. (2016). The Law Review of The Possibility
of Civil Law Application in The Area Lease Agreement
Against Land Occupation in Grand Forest Park of Bukit
Soeharto at East Kalimantan Indonesia. International
Journal of Multidiscipliary Research in Social Science
2(1). pp. 1-22.

10 Martiawan, F. (2015). Paksaan ekonomi dan penyalah-
gunaan keadaan sebagai bentuk cacat kehendak da-
lam perkembangan hukum kontrak. Yuridika 30(2). pp.
232-253.

If a married woman wants to enter into an agree-
ment for certain transactions, she must obtain
approval from her husband”"

There must be a specific subject. The exis-
tence of a problem or certain thing is the object
of the agreement, namely the achievements that
the debtor must carry out.”

There must be an admissible cause. The
word causa (Latin) translated as the word
cause, which is meant in the agreement, refers
to the content and purpose of the agreement,
not something that causes someone to enter
into an agreement. According to Article 1335
of Civil Code, “Any agreement without a cause,
or concluded pursuant to a fraudulent or
implausible cause, shall not be enforceable”.
This means that an agreement must be carried
out in good faith.”

Lease rights are a person’s right to use, cul-
tivate and enjoy the results of another person’s
ownership by paying rent. Property that can be
rented includes land (rice fields, gardens, fields,
ponds) from which tenants can make a prof-
it. The right to lease land can be valid with rent
payments paid in advance or even back rent pay-
ments with land proceeds gradually obtained.
Concerning the right to lease land in Indonesia
is regulated under Article 44 of Law No. 5 of 1960
concerning Basic Regulation on Agrarian Princi-
ples (hereinafter Agrarian Law), namely: “A per-
son or a corporation has the right to lease land if
he is entitled to utilize land owned by another for
the purpose of building, by paying to its owner an
amount of money as rent"*

Lease rights are a person’s right to use, cul-

11 Sari, N. R. (2017). Komparasi Syarat Sah Nya Perjanjian
Menurut Kitab Undang-Undang Hukum Perdata Dan
Hukum Islam. Jurnal Repertorium, 4(2), pp. 79-86.

12 Priyono, E. A. (2019). Berlindungan Hukum Terhadap
Konsumen dalam Perjanjian E-Commerce. Dipone-
goro Private Law Review, 4(1). pp. 428-438.

13 Lestari, T. W. S., & Santoso, L. (2018). Komparasi Syarat
Keabsahan “Sebab Yang Halal” Dalam Perjanjian Kon-
vensional Dan Perjanjian Syariah. YUDISIA: Jurnal Pe-
mikiran Hukum Dan Hukum Islam, 8(2), pp. 281-298.

14 Mahendra, I. P. E., Suwitra, I. M., & Sukadana, I. K.
(2020). Perjanjian Sewa Menyewa Tanah Adat di Desa
Serangan Denpasar Selatan. Jurnal Preferensi Hukum,
1(1), pp. 145-150.
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tivate and enjoy the results of another person’s
ownership by paying rent. Property that can be
rented includes land (rice fields, gardens, fields,
ponds) from which tenants can make a profit. The
rightto lease land can be valid with rent payments
paid in advance or even back rent payments with
land proceeds gradually obtained. The right to
lease land in Indonesia is regulated under Article
44 of Law No. 5 of 1960 concerning Basic Regula-
tion on Agrarian Principles (hereinafter Agrarian
Law), namely: “A person or a corporation has the
right to lease land if he is entitled to utilize land
owned by another for building, by paying to its
owner an amount of money as rent”.

The agreement of the right to lease land in the
community is in accordance with the implemen-
tation of the Legal System Theory by Lawrence
M. Friedman.” Based on the theory, it is loosely
translated as a structural component of a system
is a part of the framework that persists in the
work of the system'’s institutions which provides
a kind of form and limit to criminal acts, serious
mistakes that go beyond the limits.

With regard to the regulation of land in Bali, es-
pecially in terms of the right to lease land, this in-
dicates that land is still very much needed to open
new tourism destinations or support tourism in
Bali. Every process of conducting the right to lease
a freehold land must pay attention to the process
and consider the period, which is an essential con-
dition in the agreement. Hence, the agreement
made now will not harm future generations and
can be perceived to be fair to the next generation.

Legal Arrangement of
Lease Period for Freehold
Land in Bali to Reflect
Intergenerational Justice

According to UN Tourism, tourism is a social,
cultural, and economic phenomenon which en-
tails the movement of people to countries or plac-
es outside their usual environment for personal

15 Irianto, S. (2000). Pluralisme Hukum dan Masyarakat
Saat Krisis, dalam Hukum dan Kemajemukan Budaya.
Jakarta: Yayasan Obor Indonesia.

or business/professional purposes. In Indone-
sia, the word “tourism” is known as “pariwisata”.
The word “pariwisata” comes from two syllables,
namely “pari” and “wisata”. “Pari” means many,
repeatedly or frequently, while “wisata” means
journey.” According to Suwantoro (1997), the term
tourism is closely related to tourist travel, name-
ly as a temporary change of residence for some-
one outside their place for some reason and not
to carry out activities that generate wages. Thus,
it can be said that a tourist trip is a journey un-
dertaken by one or more people with the aim of,
among other things, getting enjoyment and ful-
filling the desire to know.

Tourism plays an important role in economic
development in various countries. The tourism
sector has the potential to be developed as a
source of regional income. It is hoped that the
development program and utilization of region-
al tourism resources and potential can contrib-
ute to economic development to obtain original
regional income. Tourism has various economic
impacts. According to Wahab (2007),® the impact
of tourism activities from an economic perspec-
tive is not only more influential than the environ-
mental, social and cultural impacts, but the eco-
nomic impact is the impact that is most eagerly
awaited. This is because almost all countries or
regions tend to measure the position and bene-
fits of tourism in economic terms.

Tourism development in Bali is a top priority
alongside agriculture and small industry and is
a mainstay for regional economic development.”®
As a region that does not have natural resourc-
es that can generate foreign exchange, such as

16 UN Tourism, “Glossary of Tourism Terms”, n.d.,
https://www.unwto.org/glossary-tourism-terms#:~:-
text=Tourism is a social%2C cultural, personal or busi-
ness%2Fprofessional purposes

17 Angelin Nadya Alouw, Anderson Guntur Kumenaung,
and Debby Ch Rotinsulu, (2021). “Pengaruh Sektor
Pariwsata Terhadap PDRB Provinsi Sulawesi Utara”,
Jurnal Pembangunan Ekonomi Dan Keuangan Daerah
22(2), pp. 1-13.

18 Wahab, S. (2007). Manajemen Kepariwisataan, Jakar-
ta: Pradnya Paramita.

19 Budiarti, (2005). Pengelolaan Pengembangan Ekow-
isata di Kawasan Hutan Mangrove Benoa Bali (Doc-
toral dissertation, Tesis. Udayana University).
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forests and mines, tourism development that
capitalizes on regional culture is increasingly be-
ing improved, therefore it is hoped that it will be
able to contribute to foreign exchange earnings,
increase regional income and community wel-
fare, create jobs, encourage people’s economic
activities, preservation of culture and natural
beauty. Bali, as an icon of the national tourist
destination, has a vital role in achieving the goals
set by the government. Regional autonomy poli-
cies were given to each district to focus more on
exploring their tourism potential.?

The development of the tourism business in
Bali has resulted in the demand for land, which
is an important factor in tourism development.
This condition has caused the transfer of sever-
al customary lands, with ownership rights being
carried out frequently. For instance, in Jimbaran
Village, customary land, which is controlled as
the customary right of the customary law com-
munity which has inherent rights and obligations,
is starting to continue to shift towards being pro-
ductive from an economic perspective, and this
has an impact on the economic income of the
community itself, as well as privately owned land
owned by individuals which is often rented out
for long periods.

From the perspective of law, it can be seen
that the law was made or formulated to provide
a legal guarantee, justice and certainty, and it
is expected to play a role in ensuring the peace
of citizens in realizing their life goals or achiev-
ing their dreams. Because the law is an effort to
maintain human existence in society.?’ There will
always be related legal developments aimed at
justice in tourism business activities. Business
law is a set of legal rules established to regulate
and resolve problems that arise in activities be-
tween people, especially in trade.?

20 Ningsih, N. W. A. S., & Suryasih, I. A. (2018). Dampak So-
sial Ekonomi Pariwisata Terhadap Pedagang Souvenir Di
Daya Tarik Wisata Pura Gunung Kawi Tampaksiring Gi-
anvyar. Jurnal Destinasi Pariwisata, 6(1), pp. 19-25.

21 Rasyidi, M. A. (2018). Fungsi Hukum di Dalam Mas-
yarakat dan Peranan Hukum Bisnis di Indonesia. Jurnal
IImiah Hukum Dirgantara, 9(1). pp. 106-116.

22 Ibrahim, J., & Sewu, L. (2007). Hukum Bisnis Dalam
Persepsi Manusia Modern, ctk. Kedua, Bandung: Re-

Tourism has attracted attention in the litera-
ture on economic development. The main thrust
in many studies, namely on the economic impact
of tourism, is to measure direct and indirect im-
pacts on the economy. Tourism development has
been the focus of much recent research in the lit-
erature, as thisindustry not only increases foreign
exchange earnings but also creates employment
opportunities for tourism destination countries,
thereby spurring economic growth.? Hence, the
interconnectedness of the influence of tourism in
Bali has a huge impact on the proprietary lands
and customary lands of each traditional village
in Bali. Because it can be seen that the village
autonomy rights granted by the government to
regulate and develop tourism make the villages
in Bali increasingly show and create a new icon
of tourism, which makes the village known to the
world from the tourism development. It cannot
be separated from the fact that customary land
owned by communal rights is starting to be used
for this purpose, with applicable regulatory pro-
cedures and cooperation with third parties or
private parties to develop its potential through
agreements and land rental agreements, which
are used as a binding legal basis between third
parties and traditional villages in Bali.

CONCLUSION

The development of the tourism business
in Bali has resulted in the need for individually
owned land and customary land, which are im-
portant factors in tourism development. Con-
ditions like this cause land transfers to occur
frequently. Jimbaran Village, for example, has
customary land controlled as customary rights
of the customary law community whose inher-
ent rights and obligations are starting to shift
towards being productive from an economic
perspective, and this will impact the econom-
ic income of the community itself. In its legali-

fika Aditama.

23 Yakup, A. P., & Haryanto, T. (2019). Pengaruh pariwisa-
ta terhadap pertumbuhan ekonomi di Indonesia. Bina
Ekonomi, 23(2), pp. 39-47.
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ty, the transfer of customary land is based on a provisions contained in it are essential principles
lease agreement for several tourist attractions. It that must be fulfilled. Hence, the term used as a
should also pay attention to the agreed period; reference should be the period specified in the
therefore, it reflects a form of intergenerational regulations regarding the right to use land.
justice. A lease is a right of use where the time
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ABSTRACT

Civil Law as a branch of the private law is very important be-
cause of the regulation of the relations between two natural or
legal persons in the field of property law, family law or law on
obligations. The Republic of North Macedonia had a different sto-
ry on its codification of civil law since it was part of the Former
Yugoslavia, and its initiative started in 2009 with the process of
drafting the civil code. This process continues due to the change
of the Macedonian Government in 2016, which prolonged the work
on the civil law codification for a couple of years. Now more than
ever, the Republic of North Macedonia is ready to adopt the new
Civil Code, and the last chapter is expected to be completed by the
end of 2023 or the beginning of 2024. On the other side, the codifi-
cation process of civil law in the Republic of Albania was long, and
it emanated since its pre-state formation with the customary law
and establishment of institutes, continuing with the declaration of
independence and formation of the Albanian state in November
28, 1912 and the first Civil Code of 1929, the second Civil Code in the
period of socialism in 1981, and the third Civil Code in the period
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of transition in 1994 until today. All this legal
process of codification has brought develop-
ment in the fields of private law, one of them
being family law.

KEYWORDS: Civil Law, Family Law, Codification,
Pre-State-Formation, Private Law

INTRODUCTION

Civil Law is the most significant branch in the
part of the private law, known in Latin verb as lus
Civile. The first known codes include the Code of
Hammurabi (1780 BC) and the Law of the Twelve
Tables, known in the Latin verb as Lex Duodec-
im Tabularum or simply Duodecim Tabulae (The
Twelve Tables). According to Ampovska and Ili-
oski (2013), the Law of the Twelve Tables forms
the foundation of Roman law’s whole fabric. In
continuation, the most significant codification of
Roman law was Coprus Juris Civilis, a collection of
fundamental works in jurisprudence, issued from
592 to 534 by order of Justinian I, the Eastern Ro-
man emperor.

During the entire codification process, the Re-
public of North Macedonia and the Republic of
Albania had undergone different paths. The Re-
public of North Macedonia was part of the Former
Yugoslavia, and the process of the civil law codifi-
cation of Yugoslavia was a partial codification of
the property law, law on obligations and law on
inheritance, which resulted in the enforcement of
several federal laws important for the civil law.
On the other side, Albania’s civil legislation his-
tory encapsulates two stages: the stage before
the formation of the Albanian state with the cus-
tomary law and the stage after the formation of
the Albanian state promulgated with the declara-
tion of independence on November 28, 1912.

The methodology used in this paper consist-
ed of secondary data analysis using different leg-
islations, studies and books conducted by legal
scholars. The paper will thoroughly analyze the
countries’ development in civil law in general

and family law in particular. Regarding the Re-
public of North Macedonia, this paper will ex-
plain the entire process of civil law codification
starting from the Yugoslavia period, the first step
in drafting the civil code marked in 2009, until the
preparations for the adoption of a new civil code.
For the Republic of Albania, this paper will ma-
jorly focus on the most important stages, start-
ing with the pre-state formation correlated with
the customary law and its impact on the process
of civil codification, the adoption of the first civil
code in 1929 and its treatment of family law, the
adoption of several laws on family law, the first
family code and the adoption of the second civil
code on the period of socialism in 1981 and in the
end the period of transition, the third civil code
of 1994 and the division with the family code.
What is important to note is the legal tradition
that both countries had and the foundations that
this tradition had brought for a brighter future.

1. CIVIL LAW CODIFICATION
PROCESS IN THE REPUBLIC
OF NORTH MACEDONIA

The first codification in North Macedonia was
made in 1992, and it involved only one area of
civil law — family law. The Family Law was codified
in three acts: Law of marriage, Law on the par-
ent-children relationship and Law on custody!
In 1996, a new Law on Inheritance was adopted.?
The provisions of this law were based on the Law
on Inheritance in Yugoslavia. Macedonian Law on
Obligations was adopted in 2001 and was based
on the Federal Law on Obligations from 1978,
but with changes and adjustments that corre-
spondent to the new social and legal relations.?
The property law was partially codified with the
adoption of the Law on Property and other Real
Rights. This is a general and systematic law that

1 Family Law, Official Gazette of the Republic of Mace-
donia 80/92.

2 Law on Inheritance, Official Gazette of the Republic of
Macedonia 47/96.

3 Law on Obligations, Official Gazette of the Republic of

Macedonia 18/2001.
4 Law on Property and other Real Rights, Official Ga-
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leaves the opportunity for some relations to be
regulated with lex specialis.

In comparison with other Western Balkan
countries regarding civil law codification, Serbia
adopted the first civil law code in 1844, and in
the present moment, there is a new process of
codification of civil law that is officially started; in
Montenegro - the first civil law codification was
in 1888 and there is partial codification today; in
Bosnia and Herzegovina there is no uniformity or
a general tendency towards harmonization; and
in Albania two different Civil Codes were adopted
in 1928 and 1981, and the existing civil code en-
tered into force on 1 November 1994 and consists
of five parts, following the German tradition: gen-
eral part, ownership and property, inheritance,
obligations and contracts.’

The idea for drafting a Civil Code of the Re-
public of North Macedonia was initially present-
ed in 2009 in the Project for Drafting the Civil
Code prepared by the Ministry of Justice. In 2011,
a Commission for drafting the Civil Code was pro-
mulgated with the Decision of the Government of
the Republic of North Macedonia. The Commis-
sion decided that the Code would be drafted ac-
cording to the pandect system rather than the in-
stitutional system. The Commission also agreed
that the content of the Macedonian Civil Code
will consist of 4 parts: General part; Property law;
Obligations and; Successions. It was decided that
Family Law wouldn’t be a part of the Civil Code,
although many national legal systems include
family and domestic relations within this catego-
ry, though the central focus of private law always
concerns the economic and productive relations
between ordinary people.

In 2014, the Commission prepared draft ver-
sions of Book 3 - Obligations and Book 4 - Suc-
cessions within the Civil Code of the Republic of
North Macedonia. Public debates and scientific
conferences were organized with experts in civ-
il law - professors, judges, attorneys and others

zette of the Republic of Macedonia 18/2001.

5 See Civil Code of the Republic of Albania, (1994),
No. 7850, Available at: http://www.cclaw.al/wp-con-
tent/uploads/law/The-Albanian-Civil-Code.pdf [Last
Access: 23.12.2023].

to discuss the draft texts, the novelties and the
whole process of civil law codification in general.

In general, the Commission decided that in
the process of creation of the Macedonian Civil
Code, the principles of equality of the parties and
the autonomy of will should be especially taken
into account, and the protection of those princi-
ples must be developed on a higher level than
what is the case in the existing laws. Also, it was
decided that the Civil Code must provide better
legal and economic security for the parties that
will eventually advance the stability of civil-law
relations.

The novelties in Book 3 - Obligations can be
considered as small in scope, however, the new
systematics, incorporation of new contracts and
the introduction of different legal arrangements
for some agreements would satisfy the need of
the parties for better regulation of the obliga-
tory relations, acquisition of new rights and in-
crease the protection of the rights in practice.
The third book of the Civil Code, which refers to
obligations, is divided into six parts. Part one: oc-
currence of obligations; part two: effects of ob-
ligations; part three: termination of obligations;
part four: various types of obligations; part five:
change of the creditor or the debtor; part six:
separate contracts.®

As far as Book 4 - Successions is concerned,
the Commission has prepared significant reforms
in the inheritance legislation that refer to the in-
troduction and detailed regulation of the inher-
itance contract, regulation of the legal right on
inheritance of the posthumously conceived child,
introduction of the possibility for the extramari-
tal partners to appear as legal heirs, change of
the legal nature of the right to a necessary part
of the inheritance that will have an obligatory le-
gal nature, introduction of the notary will, estab-
lishment of the register of wills, provision of the
exclusive competence of the notaries in the field
of inheritance agreements, etc.’

But, after the change of the Macedonian

6 Draft version of the Civil Code of Republic of Macedo-
nia Book 3 — Obligations, 2014.
7 Draft version of the Civil Code of the Republic of

Macedonia Book 4 — Successions, 2014.
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Government in 2016, for a couple of years,
there was no information about the work of
the Commission. In 2022, the Minister of Justice
announced that the preparation of the Code
continues. Of course, we must consider that the
process of adopting a civil code in one coun-
try lasts for a longer period, sometimes more
than a few decades. Since independence, North
Macedonia has been very close to adopting a
new Civil Code. Interestingly, it was decided
that another part would be regulated in the Civ-
il Code - the Family Law, which has significant
meaning for the country, considering the out-
dated law. Four out of five chapters of the Civil
Code are ready, the last chapter is expected to
be completed by the end of 2023 or the begin-
ning of 2024. The Code will ensure greater legal
certainty and more straightforward exercise of
citizens’ rights. We can conclude that The Civil
Code will be composed of five parts: The gen-
eral part of the Civil Law, the part on property
relations, the part on obligatory relations, the
fourth part will be dedicated to inheritance law
relations and the fifth part on family law rela-
tions. With the drafting of the Civil Code, the
Republic of North Macedonia will join the large
number of European countries that have civ-
il codes, such as Germany, France, Italy, Spain,
the countries of Eastern Europe — Poland, the
Czech Republic, Hungary, Romania, as well as
the countries in our region - Greece and Alba-
nia for example. Within the framework of the
Civil Code drafting project, the members of the
Commission will take into account all modern
civil codes, as well as the jurisprudence of the
European Court of Human Rights, the most im-
portant international documents. After prepar-
ing the draft version of the Civil Code, a com-
prehensive public debate will be organized in
which the scientific, professional and general
public will participate who should give propos-
als for the adopted Civil Code to be of the high-
est quality.®

8 Ministry of Justice and Government of Republic of
North Macedonia.

2. REGULATION OF FAMILY
LAW IN THE REPUBLIC OF
NORTH MACEDONIA

Family legislation in the Republic of North
Macedonia has not followed the development
of relations between society and the family in
the last few decades. Macedonia is one of the
few countries in the world where you can be
legally married and in an extramarital union si-
multaneously. The legal solutions do not offer
an adequate framework for solving the prob-
lems that arise in practice, especially with the
increasing number of divorces and extramarital
unions in the last few decades. While in all Eu-
ropean countries, the regulation of marital and
family relations has been an absolute priority,
in Macedonia, since 1992, apart from some cos-
metic changes, there has been no reform of the
family legislation. Family law has many legal
gaps and ambiguities, which can be seen from
the court processes and problems in the divi-
sion of property in the marital and extramar-
ital union, parental rights after divorce, child
support, etc. The main question for many years
was why the legislator forgot the reforms in the
family law area. The dynamics of the develop-
ment of relations in society and the family in
the past three decades have not been followed
by appropriate legal changes, and the reform
in this area has completely failed. Many family
law institutes do not respond to the challenges
of the times in which we live. Legal solutions
have become a narrow framework for solv-
ing problems. The institution of marriage, ex-
tramarital union, property-legal relations for
property acquired in marriage or extramarital
union, parental rights and the right of a child
are just a few issues that inevitably need to
undergo changes and be reformed. In recent
years, there has been a dramatically increased
number of divorces. The increasing number of
extramarital unions and illegitimate children,
as well as the appearance of more single-par-
ent families and families in which at least one
partner already has children from a previous
marriage. The question is how the law is re-
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formed and adapted to this. There are several
global tendencies. Now, we have the liberal-
ization of divorce, and the extramarital union
is also being liberalized, which is largely ap-
proaching marriage in terms of its legal conse-
quences. The position of illegitimate children
is also improving. The basis of all reforms is
that there is greater protection of the first and
the interests of children. Today, the main part
of family law is not marriage law but parental
law. The focus is not on the couple but, above
all, on the child’s interest. In all European leg-
islation, most of the reforms in this sphere aim
to better protect children’s rights and interests.
In all other European countries, the regulation
of marital and family relations has an absolute
priority, but in Macedonia, unfortunately, since
1992, except for some amendments to the fam-
ily law that are not essential changes, there is
no reform in the family legislation. There is still
a dominant concept of joint property, which is
acquired during the marriage, but it is not well
defined what constitutes separate and what is
joint property. The marriage contract is also
not legally regulated. Macedonia’s social and
political system has changed, but the solutions
in the sphere of property relations have re-
mained the same as those in the previous sys-
tem. The biggest and most serious shortcom-
ing of Macedonian family law is the regulation
of the rights and protection of the interests of
children. The family legislation does not align
with the UN Convention on the Rights of the
Child. The family legislation is outdated and
does not correspond at all with the Convention
in several key segments. The family legislation
is against the European Court of Human Rights
jurisprudence.

f we do a brief analysis of the family law in
Macedonia, we can notice that there are a large
number of provisions with public powers of the
institutions and there is nothing essential for
the well-being of families. Namely, public pow-
ers should be covered by other laws, and the
privacy of families should receive primacy in this
law. There are no moral values for marriage and
the family as an institution. Some articles were

annulled by the Constitutional Court of North
Macedonia and some were deleted or annulled
by other laws. There are separate articles on do-
mestic violence, around 70 articles on disputes
and courts, and 50 articles about adoption, but
no articles on the upbringing of children. There
are also many articles on guardianship, materi-
al support, and property relations, but no single
article about spiritual pleasures, psychological
support and protection of children, post-divorce
parenting, etc. There are no penal provisions ex-
cept one article (94), and there are no bylaws on
post-divorce parenting.® Same things are repeat-
ed several times with the same or slightly differ-
ent wording, which can lead to confusion, and
there is an overlap of powers where both court
and the social center have the right to assign the
child to custody.®

The fifth book of the Civil Code of North Mace-
donia related to family law must consider and
appropriately regulate all of the abovementioned
deficiencies in the existing family law legislation.

3. REASONS FOR CIVIL
LAW CODIFICATION

IN THE REPUBLIC OF
NORTH MACEDONIA

The significance of the civil law codification is
indisputable and comprehensive. The legal rules
integrated into the civil codes construct a frame-
work that ensures respect for personal dignity.
At the same time, these rules articulate princi-
ples and values regarding fairness and justice in
social and economic relations with others. Com-
bining these elements, a Civil Code describes a
web of standards comprising an economic and
social constitution for society. This framework
enables individuals to interact, create reciprocal
bonds, form associations, mix, and be inclusive.
A Civil Code also initiates a process that leads to

9 Family Law on the Republic of Macedonia, Official Ga-
zette of the Republic of Macedonia 80/92.

10 Articles 78 and 80 of the Family Law on the Republic of
Macedonia, Official Gazette of the Republic of Mace-
donia 80/92.

Nikola Dacev, Entoni Miska



N
o

#29, 3séy0,2024

Nikola Dacev, Entoni Miska

popular acceptance of this economic and social
model. Every assertion of rights and obligations
arising under the private law rules of the code
implies an acceptance of its standards of justice
and fairness.

There will be many benefits for Macedonian
society if a Civil Code is adopted.

An essential benefit is the imperative to har-
monize Macedonian regulations and legal prac-
tice with European acquis communautaire, on
the one hand, and the case law of the European
Court of Human Rights, on the other hand, which,
by its legal force, dominantly directs the Macedo-
nian legal order. The Civil Code would help a lot
in reforming the legal system of North Macedonia
after its accession to the European Union.

Thus, the ultimate and essential goal of the
Civil Code is to reinforce the concept of the rule
of law, which is a constant shortcoming and
constant remark by the European Commission
on the Republic of North Macedonia™ and the
Western Balkan countries in general. Another
element that needs to be taken into account
is the effort within the European Union itself
for a greater degree of harmonization of civil
law, especially contract law and tort law. De-
spite numerous discussions and disagreements
over whether the future of European civil law
should be the foundation of European conti-
nental law, especially French or German law
or Anglo-Saxon law, there are certain areas in
which there are established common solutions
in European secondary law, especially through
European Union directives. About one hundred
legal instruments of the European Union refer
to civil law. When it comes to international civil
law, it achieves its whole meaning through the
direct legislative activity of international or-
ganizations, which is the richest activity of the
European Union. The adopted standards apply
directly to all Member States.

11 Chalmers, D., (2003), The Reconstitution of European
Public Spheres, European Law Journal.

12 See European Commission Working Document, North
Macedonia 2019 Report, Chapter 23, Available at:
https://ec.europa.eu/neighbourhood-enlargement/
sites/near/files/20190529-north-macedonia-report.
pdf [Last Access: 27.12.2023].

The existence of civil law codification does not
deny the possibility that certain social relations
and legal institutes are regulated by special laws,
which, however, cannot conflict with the code,
which is the lex generalis. On the other hand, a
large number of regulations in one legal system
opens not only the problem of their transparency
but also applicability because the rules that are
enacted rapidly, especially in transitional societ-
ies, are often in a collision, and when there is a
conflict within the national legal system, there is
regularly a problem with the legal standards of
the European Court.

According to eminent lawyers, the advan-
tages of civil law codification significantly over-
come possible shortcomings, and advantages
are concentrated elaboration of constitutional
principles of civil law, greater accessibility and
easier visibility of solutions when they are in
one place than when they are scattered in dif-
ferent laws; removal of existing ambiguities,
gaps and contradictions and preventing their
occurrence, and the need for compliance; for-
mation of general legal norms valid for all or
a number of parts, sparing from repeating the
same norms wherever they are relevant; bet-
ter visibility of the principle which permeate a
number of parts, as well as a better overview of
where and in which parts there are deviations
from the principles required; creating a general
framework and points of reference for the spe-
cific legislation.

Also, in this important area, for a better quali-
ty of citizens’ lives and more successful function-
ing of their associations, it is necessary to har-
monize legal solutions with ratified international
conventions and international standards for the
legislation in force not to be partial, incomplete
and inconsistent. Therefore, the Civil code would
provide all legal subjects, both citizens and legal
entities, in one complete, mutually harmonized
legal act, to have a corpus of all civil subjective
rights, which will facilitate their application and
significantly expand preventive action of civil law
institutes, which are of special importance for
the everyday life of citizens and legal entities.
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4. HISTORY OF CIVIL CODE

IN THE REPUBLIC OF ALBANIA
4. 1. Customary Law as

the Foundation for the
Establishment of the Civil Code

The legal culture of the Republic of Albania
in Civil Law has extended way back its 111 years
as a founding state. This process touched both
phases of the country, which were the phase be-
fore the creation of the state and the phase of
the establishment of the Albanian state with the
Declaration of Independence on November 28,
1912 as the first constitutional act of the country.
The roots of today’s civil code extend to the time
of the customary law, which, according to Luara-
si (2007), is an unwritten law transmitted from
generation to generation through oral tradition
and has served to regulate legal relations over
the centuries in the country. The significance of
this important source is that Customary Law, as
Luarasi (2007) was mentioning, was not created
by any single person nor by any legislative body,
but in the contrary, just like songs, dances, leg-
endary epics, myths, and material culture, it has
been created by the people itself over the centu-
ries and it reflects their philosophy, mindset and
wisdom. What makes the Albanian customary
law distinguishable from others is that it is very
ancient and constitutes one of the oldest legal
systems in Europe, and an English traveller and
researcher strongly emphasized this, Miss Edith
Durham, mentioned by Luarasi (2007), according
to her the laws and canons mostly attributed to
Lek Dukagjini’'s Canon that was the largest and
distinguishable canon for the time, seems to be
much earlier than the 15" century, the time of its
creation.

Another significance of the Albanian custom-
ary law was the reflection of a complete legal
system, meaning that the regulation of human
life from birth until his/her death was dated in
this period. The branches of law, founded today
in Albanian legislation, were regulated within this
harmonious system, including statutory norms
that administered how the society shall be or-
ganized, norms of family, criminal, procedural

and, most importantly, civil law. Because of that,
according to Luarasi (2007), many legal scholars
have called it a real “Constitution” of the Alba-
nians. The Albanian customary law had its sourc-
es, and the main ones were the canons. The most
important canons were the following:

e Lek Dukagjini's Canon operated in the
Northern Highlands and was codified
at the end of the 19* century and the
beginning of the 20" century. This canon
is considered the main source of Albanian
customary law because it constituted
the most complete and best preserved
corpus, divided into twelve books;

e The Canon of Skanderbeg operated in
northern Albania, particularly in the city
of Kruja, Drrac and the district of Mat,
which were the lands of the Principality of
Kastriot.

e The Canon of Skanderbeg deals with
the limits of its action in space, the way
of creating and changing the canonical
norms, seven parts where the legal norms
are grouped, but also moral norms.
Another element is that it included some
norms from Sharia regarding the daily life,
which occurred after the Islamization of a
part of the population;

e The Canon of Luma operated in the Luma
province in Kukes, and it was considered
more tolerant and resilient in the
societal aspect;

e The Canon of Laberia operated in southern
Albania, with significant elements.

All those canons contained the basic insti-
tutes involved today in the main branches of law.
One of the sub-branches of Civil Law that we will
pay attention to is Family Law and its institutes.
The institutes of Family Law date back to this pe-
riod, including Betrothal, Marriage, Divorce and
Ownership of Family Property. Betrothal or En-
gagement was a major institute of Albanian Cus-
tomary Law, and it was an agreement between
the families of the couple about their future mar-
riage, entailing obligations on both parties. Be-
trothal could be realized in several ways, but the
main one was betrothal to the goer, the negotia-
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tor of both families of the couple, for conducting
the agreement for marriage. For the betrothal to
occur, both the boy and the girl must have a cer-
tain age. As a rule, the boy was betrothed when
he could carry the rifle in his arm (around 15
years of age), whereas for the girl, the age of be-
trothal was seven until fourteen. There are also
cases when betrothal was done for babies in the
cradle or even before birth to strengthen the ties
between the families.

In Albanian Customary Law, the institute of
marriage was considered an implementation of
the agreement between the couple’s families in
the betrothal phase. In the Canon of Lek Duk-
agjini, there are four ways to perform the mar-
riage. The most widespread one was the crown
marriage, a monogamous marriage performed
through the goer, which later was reinforced with
the placing of the crown in the church. In the
Muslim population, the rite of crowning did not
exist, so the marriage would be declared legal if
it was conducted according to the rules of Sharia.

In the areas where the canons operated, the
basis of society was the patriarchal family. This
family was monogamous and headed by the
male, the oldest or the first man of the house. In
the characteristics of this form of family, the first
and foremost was that the master of the house
could only be the man and not the woman. This
meant that the head of the family could admin-
ister the shared economy, consisting of wealth
and income, but also, he was the owner of the
family property as a whole, meaning that wom-
en were considered not to have any share in the
property nor her father's wealth. An interesting
fact was the division of work, internal organiza-
tion and the high level of solidarity in the patriar-
chal family. Divorce was the last institute, which,
despite the fact it was rare, would be done for
several reasons, and this right mainly belonged
to the man and not the woman. The reasons for
divorce were a breach of marital fidelity, lack of
a woman'’s virginity, theft as a bad quality for a
woman, etc®

13 Luarasi, (2007), “Albanian Customary Law” Luarasi
University Press, Tirana, Albania.

4.2. The Establishment and
Consolidation of the Albanian
State and the Adoption of the
First Civil Code

On November 28, 1912, Albania gained its in-
dependence, a turning point for the country in
the 20t century. During this period, the first steps
were taken towards the modernization of the leg-
islation. The most important act, which was ap-
proved by the government and was formed after
the Declaration of Independence, was the Canon
of Jury promulgated on May 10, 1913. In this legal
act, the rules for a criminal trial were provided,
and its way of organizing gave them the power
to grant criminal justice. For the civil trial and
its rules and principles, the Civil Procedure Code
adopted during the Ottoman period was still in
force, and later on, during the time of Monarchy,
it was amended in accordance with Western leg-
islation. During this time, before the drafting of
the first Civil Code, civil law in general and family
law in particular were fractionated. That means
that different legislative systems with religious
nature regulated the organization of the family
and its relations. Thus, in the country’s north, the
Catholic Church exercised its power through the
Canon Law, codified in the 20*" century. Customary
law also had an important influence during this
time, but not in the entire northern territory. The
major legal act was the Turkish Civil Code (Mex-
heleja), which applied to both the Muslim and
Christian communities. This Code was contained
by the legal norms of Roman law, the applica-
tion of which depended on the communities. For
the Christian community, the heads of the Church
were responsible for its application by resolving
all disputes of a civil nature and dealing with au-
thenticated acts such as wills and so on.

After the end of the First World War, the con-
solidation of the Albanian state was more prom-
inent. The development of the Peace Conference
in Paris, which finally approved the defined bor-
ders of the Albanian state determined at the
Conference of Ambassadors in London and which
recognized its legal personality as a nation-state
in the international arena, as well as the deci-
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sions made at the Congress of Lushnja for the
establishment of a new government and a tem-
porary parliament, were the first real steps on
the creation of democratic institutions as well as
on a new modern legislation. After the establish-
ment of the monarchy, drafting new legislation
oriented toward the Western side took a signifi-
cant boost. The change of the form of the govern-
ment from republic to monarchy would precede
the adoption of the Basic Statute of the Albanian
Kingdom, an important act that sanctioned the
principles and institutions that would govern
the Albanian state in the coming years. Another
important element that needed to be regulated
was an immediate need to review the entire leg-
islation of the country, especially the civil one,
by considering two things: the country’s devel-
opment stage and its orientation. The purpose
of this new legislation was not just to respond
to the country’s social and economic needs but
also to be an impetus for filling the gap of its
legal backwardness. Therefore, on April 1%, 1929,
the first Civil Code was adopted, which contained
one of the most important acts in establishing
the foundations of the modern Albanian state.
The Civil Code of the Kingdom of Albania was
drafted by a special commission consisting of
five members, and it was drafted based on the
Civil Code of Napoleon, which greatly influenced
many other countries. A novelty that the Civil
Code brought was the establishment of family
relations on a legal basis that would be unique
for the entire country. The advantage of this code
was that it marked the first attempt at the com-
plete secularism of the legislation in the field of
private relations, and as we emphasized above,
this process was much more sensitive in the field
of Family Law. In this regard, all Albanian citizens
would enjoy equal rights and obligations in their
legal and civil relationships, especially the fam-
ily ones. One big step that was taken was that
all the disputes would now be adjudicated by
the state courts and all the religious institutions
that exercised their power until this time ceased
in their functions. This was ordered under Article
57 of the Law on the Application of the Civil Code
together with the Article 61 of the this Law, which

abrogated the civil legislation of a non-state
character mainly in the field of Family Law.

The institute of marriage was one of the most
important institutes, and the form of marriage
had changed under the Civil Code. Under its le-
gal norms, in addition to formalities on how the
marriage shall proceed, this Code categorical-
ly prohibited any religious marriage performed
before the civil marriage. This was sanctioned
under Article 152 of the Code, which provided
criminal punishment for the clerics who at-
tempted to conduct a religious marriage before
commemorating the civil marriage. In addition,
under Article 186 of the Civil Code, criminal
sanctions were foreseen for the future spouses
in case of non-respect of the marriage formali-
ties. However, the Civil Code, although oriented
toward Western legislations, preserved the na-
tional tradition in those institutes, which had
deep roots and did not violate either its secular
character or the orientation that the Albanian
legislation took in general. Therefore, the Civil
Code recognized and regulated the institution of
betrothal, the source of which it belonged from
the Albanian customary law. Thus we can con-
clude that despite the revolution of the basic
institutes, still the connection with the custom-
ary law existed.

Just like in the world, also in the Civil Code of
the Kingdom of Albania it had a strict regulation
regarding the family and conjugal relations. During
this period, the legal notion of gender equali-
ty didn’t exist and as a result, the discrimination
between men and women was a well-known and
an acceptable behavior in other legislations. On
the other hand, despite the position of the wom-
an, certain rights were attributed to them, such
as guaranteeing an acceptable financial position
during marriage and after divorce. Another guar-
antee that Civil Code granted to women was the
right of ownership in two types of property: dowry
and paraphernal property. Dowry was sanctioned
under Article 1331 of the Civil Code, and it was con-
sidered as an asset that the wife or her relatives
brought to the husband in order for the latter to
cover the expenses arising from the marriage. The
husband had the right of administration over this
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property. On the other hand, paraphernal proper-
ty, referred in Article 1368 of the Civil Code, was
any other type of property of the woman that did
not constitute dowry. On this type of property, the
woman had all the rights of ownership and the
man could act only as a representative authorized
by her. In terms of divorce, under the Civil Code,
the wife enjoyed an equal position with the hus-
band so it did not make any differentiation be-
tween husband and wife, both regarding the right
to request a divorce and its causes.™

4.3. Family Law and the
adoption of the Second Civil
Code during the Socialist
Period in Albania

After World War 11, the national liberation
front that liberated the country and stood aside
the allies took power in 1946. At this moment, Al-
bania shifted the entire compass toward the east
and became a country with a socialist ideology.
In terms of civil legislation, before the adoption
of the new Civil Code in 1948, a series of laws in
family law were adopted, and those were the law
on marriage, the law on adoption and guardian-
ship and the law on parent-child relations. In this
period, the legislation, for the first time, com-
pletely prohibited the backward customs close-
ly related to betrothal and marriage. Under the
law “On the Prohibition of Certain Backward Cus-
toms Regarding Betrothal and Marriage”, women
were not treated anymore as slaves, and there
were heavy punishments for those who offered
to buy a bride, including guardians and relatives
who pushed the children to marry against their
will. The emancipation of the women started in
this phase, where under the law “On Marriage”,
adopted on 21 July 1948, it regulated the proper-
ty relations between spouses, and by doing so,
the women had an equal position with the hus-
band in terms of ownership. The law also regu-
lated specific aspects of property relations, such

14 Pellumbi, (N.D.), “Innovations of the Civil Code of 1929
in the Institutes of Family Law”, Academia.Edu, Tirana,
Albania.

as the way of dividing the marital property, the
manner of administration of the property, and
the freedom of the spouses to maintain the fam-
ily economy.

Under the law “On Marriage”, as mentioned
above, women obtained equal rights with their
husbands for the first time during their joint life.
The equality of rights and duties sanctioned un-
der the law was included in personal and prop-
erty relations between spouses and in terms of
their relations with their children and family as
a whole. For the first time in Albanian legislation,
the legal notion of special property was intro-
duced, meaning that a property that a spouse
had at the time before marriage remained his/
her personal property, and he/she had the right
to manage it freely.

An agreement between the spouses deter-
mined the administration of the family econo-
my, and for the maintenance of the family, both
spouses had an obligation to contribute by con-
sidering their economic situation. Under the law
“On Marriage”, it was sanctioned that not only
the property acquired during the marriage be-
came the property of both spouses, but also, in
the event of divorce, the division of marital prop-
erty would be made in accordance with the finan-
cial contribution and also based on the help that
they had given to each other, the performance of
household chores and any other co-operation in
the administration and increase of the common
property. In cases of requesting the division of
marital property, the spouses could turn to the
court that in return would assign the parts based
on the contribution given by each spouse.”

All the laws above were gathered into a single
Code on 23 June 1965 under the decision of the
People’s Assembly. The Family Code of the Peo-
ple’s Republic of Albania was the first family code
in Albanian legislation. It encompassed general
principles such as marriage being based on free
will between spouses. In certain exceptions, a
court decision allowed marriage between those
with close family ties, adopted or guardianship
relationships.

15 Xhafaj, (2010), “Matrimonial Property Regimes in Al-
banian Law”, Research Gate, Tirana, Albania.
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The second Civil Code of Albania was adopt-
ed in 1981, and the Marxist-Leninist doctrine in-
spired it. After World War Il and before 1981, Al-
banian civil legislation, in general, was enacted
in the form of separate statutes. The second Civil
Code changed its model from the French to a Ger-
man model (pandectist) reflected also in the So-
viet Civil Code. According to Olldashi (2018), the
Civil Code was lacking in certain important as-
pects, and it was inferior in comparison to other
socialist codes because it lacked several funda-
mental rules, such as the permission to incorpo-
rate new market-oriented solutions. Under those
circumstances, jurists who prepared the second
Civil Code and were working at the Codification
Committee of the Ministry of Justice shared the
opinion that the revision of the Code was not suf-
ficient because such revision would eliminate the
prerogatives and privileges granted to the state
and its organizations. The problem, as Olldashi
(2018) emphasized, was not just what had to be
repealed in the 1981 Civil Code but also what had
to be added to the current legal structure with-
out damaging the socialist ideology. In Albania,
the period of Communism changed significantly
the entire legal system by interfering with the
private rights of the citizens such as the right to
property and freedom of movement that includ-
ed the right to leave one’s country.®

Under the Second Civil Code of 1981, two
main forms of ownership were sanctioned: state
property and personal property, where the lat-
ter was mainly limited only to personal items of
daily use.”As for the part of the Family Law, the
Civil Code brought crucial changes related to the
co-ownership of the spouses in two directions:

e Forspouses, co-ownership in parts, mean-
ing one or more objects and other real
rights belonged jointly, and the presump-
tion of equality of parts was accepted;

e The circle of objects or items in joint own-
ership was expanded, including the de-

16 Olldashi, (2018), “Codification and Legal Sources in
the Albanian Legal System: Comparative Approach to
Legal Systems”, Tirana, Albania.

17 Semini, (N.D), “A Historical Overview of the Real Es-
tate Registration Process in Albania” Tirana, Albania.

posits in saving banks and everything else
acquired by the spouses during marriage.'

4.4, Family Law and the
Adoption of the Third Civil Code
after the 90s

After the fall of communism, the transition
from a command economy to a market economy
was possible. The 90s marked the most import-
ant phase in the country’s history and can rightly
be called the period that brought revolution to all
areas of life. The first change occurred in politics,
where pluralism and the first steps of democracy
brought fundamental changes in the entire legis-
lation. The second change came in property law,
where private property and all the regulations
that followed it were sanctioned. With the fun-
damental changes, other areas of law were also
affected, including civil law in general and fami-
ly law in particular, emphasising its matrimonial
property regimes.”

In 1994, the third Civil Code and the first one in
the pluralism chapter was adopted. The structure
of the Albanian Civil Code was divided into five
books containing 1168 articles. The second book
referred to the notion of property and the right
to ownership. Article 153 of the Code sanctioned
that no one can be expropriated or restricted
from his/her right to property, except when pub-
lic interest requires it and always when there is
a just reward. There are several ways sanctioned
by the Civil Code of 1994 regarding the manner
of acquiring ownership, but two are the most im-
portant, and those are through the contract and
inheritance. Acquiring ownership through con-
tract was anticipated in Article 164, which stated
that ownership is acquired using a contract with-
out the need to deliver the item. Through inher-
itance, acquiring ownership is conducted under
Article 193, point d of the Code, which states that
the property shall be registered in the real estate

18 Xhafaj, (2010), “Matrimonial Property Regimes in Al-
banian Law” Research Gate, Tirana, Albania.

19 Xhafaj, (2010), “Matrimonial Property Regimes in Al-
banian Law” Research Gate, Tirana, Albania.
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register through a court decision with which the
quality of the heir is recognized and the inherited
property is acquired.?®

The Constitution of the Republic of Albania,
adopted in 1998, sanctioned not only the right of
everyone to marry and have a family but also the
right of everyone to enjoy their private property
acquired in the aforementioned ways provided
under the Civil Code for the transfer of the own-
ership rights. Under the Family Code, marriage
as an important and noble institution is not just
only based on affection and the desire to stay
close to the partner and children but also on the
contribution that each spouse shall provide on
their common property.”

CONCLUSIONS

The Republic of North Macedonia and the
Republic of Albania had undergone different
paths during the entire codification process. The
Republic of North Macedonia was part of the
Former Yugoslavia, and the process of the civil
law codification of Yugoslavia was a partial cod-
ification of the property law, law on obligations
and law on inheritance, which resulted in the en-
forcement of several federal laws important for
the civil law. The idea for drafting a Civil Code
of the Republic of North Macedonia was initial-
ly presented in 2009 in the Project for Drafting
the Civil Code prepared by the Ministry of Justice.
In 2011, a Commission for drafting the Civil Code
was promulgated based on the Decision of the
Government of the Republic of North Macedonia,
which decided that the content of the Macedo-
nian Civil Code would consist of five parts: Gen-
eral part, Property law, Law of Obligations, Family
Law and Law on Inheritance. After the change of
the Macedonian government in 2016, for a cou-
ple of years, there was no information about the
work of the Commission, but in 2022, the Minis-

20 Civil Code of the Republic of Albania. (1994). No. 7850.
Available at: http://www.cclaw.al/wpcontent/up-
loads/law/The-Albanian-Civil-Code.pdf [Last Access:
12.01.2024].

21 Law nr.9062, date 08.05.2003 “The Family Code”.

ter of Justice announced that the preparation of
the Code is in continuation. According to the lat-
ter findings, four out of five chapters of the Civil
Code are ready, and the last chapter is expected
to be completed by the end of 2023 or the begin-
ning of 2024.

The codification process of civil law in the
Republic of Albania was long, and it emanated
since its pre-state formation with the customary
law and establishment of institutes, continuing
with the declaration of independence and forma-
tion of the Albanian state in November 28, 1912
and the first Civil Code of 1929, the second Civil
Code in the period of socialism in 1981, and the
third Civil Code in the period of transition in 1994
until today.

In the end, it is important to mention that a
codified civil law framework in the Republic of Al-
bania and the Republic of North Macedonia will
contribute to the increase of legal and social se-
curity of all legal subjects and will also contrib-
ute to the harmonization of the civil law with the
European Union legislative. Another important
benefit is that it will speed up the necessary in-
tegration processes, which include constructing a
modern legal system in harmony with the acquis
communautaire that presupposes a Civil Code,
which, in its comprehensiveness, integrates the
norms that regulate civil-legal relations in a
unified system without contradictions. That is an
important condition for the further prosperous
development of North Macedonia and Albania,
as well as its citizens and legal entities.
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ABSTRACT

The issue of conflict of laws in personal status matters can-
not be studied without starting from the established principle for
determining the applicable law. The Algerian legislator has relied
on the principle of nationality to determine the law applicable to
personal status matters. Based on this, the Algerian legislator con-
sidered it the best law or rather the principle of assignment that
provides the greatest protection for the Algerian individual and for
the Algerian public system according to the different requirements
of the state. However, the problem is that the application of nation-
ality law in conflict of laws has resulted in several shortcomings
that have undermined the rights of the parties at the individual
level, particularly the violation of the principle of gender equali-
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ty, sometimes compromising the interests of
the wife, the difficulty in preserving acquired
rights, the problem of recognizing physical
separation, and other issues that we will try
to highlight in the national symposium.

Keywords: Nationality, Divorce, Physical
Separation, Challenges Civil Law

INTRODUCTION

The Algerian legislator has relied on the
principle of nationality to determine the law
applicable to personal status matters. Based
on this, the Algerian legislator believed that it
was the best law or, more accurately, the most
appropriate principle to provide greater pro-
tection for Algerian individuals and the Alge-
rian public order according to the various re-
quirements of the state.

However, the problem arises when applying
nationality law in conflicts of laws, which has re-
sulted in several shortcomings that have affect-
ed the rights of individuals, especially in terms
of gender equality, sometimes compromising
the interests of the wife, the difficulty in preserv-
ing acquired rights, and the issue of recognizing
physical separation.

The Algerian legislator addressed the issue
of marital dissolution and physical separation in
family relationships involving a foreign element
in two paragraphs: in paragraph 2 of Article 12,
amended from the Algerian Civil Code, which
states: “The national law to which the husband
belongs at the time of filing the lawsuit shall
govern the dissolution of marriage and physical
separation”.

Article 13 of the same law stipulates: “Algeri-
an law alone applies to the situations mentioned
in Articles 11 and 12 if one of the spouses is Algeri-
an at the time of the marriage, except with regard
to the eligibility for marriage”.

It is noted that the legislator introduced phys-
ical separation, which represents a legal category

unknown in Algerian law and society!

The legislator used the term “dissolution of
marriage” to encompass all forms of divorce,
including divorce by the unilateral will of the
husband, as well as divorce initiated by the
wife's request or through death. This is evident
from Article 47 of the Algerian Family Law, which
states: “The marital bond is dissolved by divorce
or death”.

As a result, the legislator subjected all forms
of divorce to the same law, while some Arab leg-
islations have distinguished between divorce and
“talaq”, where divorce is subject to the husband’s
law upon pronouncement, and “talaq” is subject
to the husband’s law upon filing the lawsuit.?

Upon examining Article 12, paragraph 2, and
Article 13 of the Algerian Civil Code, it is stated

1 Aliouche Kurbou, “The Applicable Law for the Dissolution
of Marriage and Physical Separation in Algerian Private
International Law”, Academic Research Journal for Legal
Research, Faculty of Law and Political Science, Abdelrah-
man Mira University, Bejaia, Special Issue 2015, for the
National Conference held at Bejaia University on “Con-
flicts of Laws in Personal Status Matters”, held on April
23 and 24, 2014, and for the International Conference
held at the same university on “The Shift in the Concept
of Public Order: From Public Order to General Systems”,
on May 7 and 8, 2014, p. 157.

2 In Egypt, for example, there is a distinction between
divorce by the unilateral will of the husband, which
is subject to the husband’s nationality law at the time
of divorce, and other methods of ending the marital
bond, which are subject to the husband’s nationality
law at the time of filing the lawsuit. See, for instance,
the research conducted by Draba Ameen in “Rules
of Conflict related to Marriage and its Dissolution: A
Comparative Study”, submitted for a Master’s degree
in Private International Law, Faculty of Law and Polit-
ical Science, University of Abi Bakr Belkaid, Tlemcen,
2008, p. 52. Also, refer to Mourad Sufian’s article “The
Problem of Attribution in Personal Status and the Pos-
sibility of Reconciliation”, published in the Academic
Research Journal of Legal Research, Faculty of Law
and Political Science, University of Abderrahmane
Mira, Bejaia, Special Issue 2015, for the National Sym-
posium held at the University of Bejaia on “Conflict of
Laws in Personal Status Matters”, on April 23 and 24,
2014, and for the International Symposium held at the
same university on “The Shift in the Concept of the
General System: From the General System to General
Systems”, on May 7 and 8, 2014, p. 27. Additionally,
this ruling is established in Syria, Iraq, Libya, Jordan,
Sudan, and the United Arab Emirates; see Aliouche
Kourbou, “Marginalization No. 06”, p. 157.
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that the national law to which the spouses be-
long at the time of filing the lawsuit applies when
both spouses are foreigners. However, Algerian
law alone applies if one of the spouses is Algeri-
an at the time of marriage.

Nevertheless, these two articles raise sever-
al issues, especially regarding their application.
Therefore, in this discussion, we will address the
problems raised by paragraph 2 of Article 12 of
the Civil Code (First Section) and the exceptions
outlined in Article 13 of the same law concerning
the dissolution of marriage and physical separa-
tion (Second Section).

1. ISSUES RAISED REGARDING
PARAGRAPH 2 OF ARTICLE
12 OF THE CIVIL CODE

It is mentioned that the Algerian legislator
stipulated in paragraph 2 of Article 12 of the Civ-
il Code that: “The dissolution of marriage and
physical separation shall be governed by the
national law to which the spouse belongs at the
time of filing the lawsuit”. However, the criterion
set by the legislator, which is the nationality of
the spouse at the time of filing the lawsuit, raises
several legal issues that negatively affect familial
relationships involving a foreign element.

These issues can be summarized as follows:
the problem of infringing upon the principle of
equality between spouses (firstly), the issue of
changes in the spouse’s law between the time of
marriage and the time of filing the lawsuit (sec-
ondly), and the possibility of fraudulent behavior
regarding the law (thirdly).

1.1. The Problem of Infringing
upon the Principle of Equality
between Spouses

The establishment of applying the spouse’s
law at the time of filing the lawsuit to disputes
regarding the dissolution of marriage and physi-
cal separation has led to extensive debate about

this solution.?

The Algerian legislator’s choice of this criteri-
on is considered arbitrary as long as the national
law to which the spouse belongs is not neutral,
thus undermining the principle of equality be-
tween men and women, a principle recognized in
the Algerian Constitution. Article 32 of the Con-
stitution of the People’s Democratic Republic of
Algeria states: “All citizens are equal before the
law. No discrimination shall be made based on
birth, race, gender, opinion, or any other person-
al or social condition or circumstance”.

This is stipulated in the Constitution of the
People’'s Democratic Republic of Algeria, issued
by Presidential Decree No. 96-438, dated Decem-
ber 7,1996, amended, and supplemented. The Of-
ficial Gazette in its issue No. 76, and Law No. 02-03
dated April 10, 2002, published in Official Gazette
No. 25 dated April 14, 2002, Law No. 08-19 dated
November 15, 2008, published in Official Gazette
No. 63 dated November 16, 2008, and Law No.
16-01 dated March 6, 2016, published in Official
Gazette No. 14 dated March 7, 2016. Giving prefer-
ence to the nationality of the husband over the
nationality of the wife is therefore problematic.*

Furthermore, the Algerian legislator’s choice
of this criterion may be considered arbitrary since
the national law to which the spouse belongs is
not necessarily neutral, thus infringing upon the
principle of equality between men and women, as
enshrined in Article 32 of the Algerian Constitu-
tion. The Constitution stipulates that “all citizens
are equal before the law”, without discrimination
based on factors such as gender. Therefore, giv-
ing precedence to the husband’s nationality over
the wife's nationality is problematic.

Additionally, applying the criterion of the
spouse’s nationality at the time of filing the law-
suit raises the issue of potential changes in the
husband’s law between the time of marriage and
the time of filing the lawsuit. Consequently, sub-

3 Mouri Sufian, the aforementioned reference; p. 27;
Aliouche Kourbou, p. 160.
4 Ayat Mansour Kamal, “The Problem of the Law to be

Applied to Physical Separation and Adoption”, Aca-
demic Journal of Legal Research, Faculty of Law and
Political Science, Abderrahmane Mira University, Be-
jaia, 2010, Issue 02, p. 148; Mourad Sufian, p. 27.
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jecting the dissolution of marriage and physical
separation to the law of the husband’s national-
ity at the time of filing the lawsuit may dissolve
the marital bond according to a law that the wife
is not subject to, which could be detrimental to
her interests.

Therefore, it would be preferable for the leg-
islator to at least consider the nationality of the
husband at the time of marriage as the applicable
law for both parties or to adopt a similar approach
to that taken by the Tunisian legislator in Article
49 of the Tunisian Private International Law Code
(Law No. 97 dated November 27, 1998), which states
that divorce and physical separation are governed
by the common personal law when the lawsuit is
filed. In cases of different nationalities, the law
of another common domicile of the spouses is
applied if available; otherwise, the court applies
its own law.

It is noteworthy that the Tunisian legislator
prioritized the common personal law between
spouses when filing for divorce and physical sep-
aration. In cases of different nationalities, the law
of another common domicile is applied if avail-
able, thus providing an equal solution for both
spouses without favoring one law over the other.

Referring to paragraph 2 of Article 12 of the
Algerian Civil Code, it also leads to the potential
for fraudulent behavior towards the law, which
will be further elucidated in the next point.

1.2. The Possibility of
Fraudulent Behavior
towards the Law

Preferring the time criterion represented by
“the time of filing the lawsuit” has the potential
to create a phenomenon of fraudulent behavior
towards the law, exacerbating the prevalence of
this phenomenon.®

5 Aliouche Kourbou, p. 160; Mourad Sufian, p. 27.

6 Touati Nesira, “Challenges of Subjecting Physical Sep-
aration to the Nationality Criterion”, Academic Journal
of Legal Research, Faculty of Law and Political Science,
Abderrahmane Mira University, Bejaia, Special Issue
for the National Symposium held at the University of
Bejaia on “Conflict of Laws in Personal Status Mat-

The phenomenon of fraudulent behavior to-
wards the law (fraus legis) generally refers to the
deliberate alteration by the parties of one of the
criteria used by the law to determine the applica-
ble legal framework, with the intention of evad-
ing the provisions of the law that would originally
apply to the relationship.’

“In cases where a spouse resorts to changing
their nationality to alter the law applicable to the
dissolution of marriage or physical separation,
especially if the new law provides guarantees not
established by the law of their nationality at the
time of marriage, it may be difficult to prove the
existence of fraudulent behavior towards the law.
Therefore, the law of the spouse’s nationality at
the time of filing the lawsuit is the law applicable
to the dissolution of marriage or physical sepa-
ration. This could harm the interests of the wife
and compromise her legal status”?®

This is largely what can be said about the
challenges raised regarding paragraph 2 of Article
12 of the Algerian Civil Code. Now, let us inquire
about the challenges surrounding the exception
found in Article 13 concerning the dissolution of
marriage and physical separation, which will be
addressed in the next section.

2. CHALLENGES OF THE
EXCEPTION IN ARTICLE 13
OF THE CIVIL CODE
REGARDING MARRIAGE
DISSOLUTION

AND PHYSICAL SEPARATION

One of the most important articles concern-
ing conflict of laws in personal status matters is
Article 13 of the Algerian Civil Code, which states:
“Algerian law alone applies in the matters spec-

ters”, on April 23 and 24, 2014, and for the Interna-
tional Symposium held at the same university on “The
Shift in the Concept of the General System: From the
General System to General Systems”, on May 7 and 8,
2014, p. 179.

7 Araab Belgasem, Algerian Private International Law,
Conflict of Laws, Vol. 1, Dar Houma, Algeria, 2003, p.
187.

8 Touati Nesira, p. 179.
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ified in Articles 11 and 12 if one of the spouses
is Algerian at the time of marriage, except with
regard to the eligibility for marriage”.

Article 13 of the Civil Code is an exception to
the rules established in Articles 11 and 12 of the
same legislation. This article is among the most
controversial and debated in jurisprudence, giv-
en the solution it adopts by granting exclusive ju-
risdiction to Algerian law to decide every dispute
covered by the provisions of Articles 11 and 12,
where one of the parties is Algerian at the time
of marriage.

Therefore, this article raises several issues,
including the impossibility for judges to apply Al-
gerian law in the matter of physical separation
(firstly), and the impossibility of applying the is-
sue of physical separation from its origin due to
the existence of Article 09 of the Civil Code, which
subjects adaptation to the law of the judge who
does not recognize this legal category (Article 9
of the Algerian Civil Code states: “Algerian law
shall be the reference in adapting the relation-
ships whose type needs to be determined in case
of conflict of laws to know the law to be applied”).

2.1. Impossibility for Judges
to Apply Algerian Law in the
Matter of Physical Separation

The method of physical separation, or as
some call it, bodily separation (Séparation de
Corps), is a system not recognized by the legal
systems in most Arab countries.

In an effort by the Algerian legislator to en-
sure and protect private interests with an inter-
national dimension, new provisions were intro-
duced into the rules of attribution by amending

9 Bilal Othmani, “A Study of Article 13 of the Civil Code”,
Academic Journal of Legal Research, Faculty of Law
and Political Science, Abderrahmane Mira Universi-
ty, Bejaia, Special Issue for the National Symposium
held at the University of Bejaia on “Conflict of Laws
in Personal Status Matters”, on April 23 and 24, 2014,
and for the International Symposium held at the same
university on “The Shift in the Concept of the Gener-
al System: From the General System to General Sys-
tems”, on May 7 and 8, 2014, p. 183.

the Civil Code for the year 2005, including those
relating to physical separation under Article 12/2
of the Civil Code. (Where paragraph 2 of Article 12
of the Civil Code used to read as follows before
its amendment: “The national law to which the
spouse belongs at the time of filing the lawsuit
shall apply to the dissolution of marriage”).

We find that the legislator has subjected phys-
ical separation to the national law to which the
spouse belongs at the time of filing the lawsuit.

Physical separation is considered an unfa-
miliar system in Algerian family law, although it
is a system practiced in Western countries like
France', where Article 296 of the French Civil
Code states: “La Séparation de Corps peut étre
prononcée a la demande de L'un des epoux dans
Les mémes cas et aux mémes conditions que
le divorce”.

Physical separation refers to the physical
separation of the parties to the marital relation-
ship, leading to the cessation of cohabitation
between them for certain reasons that may be
obvious and may be left to the discretion of the
judge who is presented with the dispute"

Physical separation is also defined as: “the
cessation of cohabitation between spouses and
the suspension of mutual obligations while the
marital bond remains intact”.”

It is also defined as: “a system that entails the
cessation of cohabitation between spouses with-
out the immediate dissolution of the marriage
contract, but it may be a reason for divorce if it
lasts for a certain period that varies from one law
to another”®

Some may initially think that both physical
separation and divorce convey the same mean-
ing or entail the same connotations and result

10 Osmani Bilal, cited above, p. 186.

11 Belaiour Abdelkrim, Lectures on Private Interna-
tional Law in Light of the Amendments Brought by
Law No. 05-10 of 2005, Faculty of Law, Ben Aknoun,
Algiers, 2010-2011, p. 93; Touati Nassira, p. 175.

12 Ait Mansour Kamal, p. 144; Osmani Bilal, p. 186.

13 Al-Zarouti Al-Tayyib, Algerian Private Internation-
al Law Compared to Arab Laws, Vol. 1, Conflict of
Laws, Al-Kahina Press, Algiers, 2000, p. 178; Azzouz
Abdullah, Private International Law, Conflict of
Laws, Vol. 2, 9*" ed., General Egyptian Book Organi-
zation, Egypt, 1986, p. 308.



#29, March, 2024

w
(@8]

in the same consequences, but upon analyzing
these terms and concepts, differences and dis-
tinctions are found among them.™

Where divorce by the unilateral will of the
spouse, repudiation, and khul" at the request of
the wife are considered two methods or paths
that inevitably lead to the dissolution of the mar-
ital bond, while physical separation does not al-
ways lead to the dissolution of the marital bond.
The spouses may return to their previous status
after the end of the period of physical separa-
tion, or they may not return to it when physical
separation turns into the dissolution of marriage
definitively by judicial decision. ™

Referring to the text of Article 13 of the Civil
Code under study, the law applicable to physical
separation is Algerian law if one of the spous-
es is Algerian at the time of marriage. However,
the issue raised here is: Can the issue of physi-
cal separation be raised between spouses where
one of them is Algerian? There are two assump-
tions: — The first assumption: If we assume that
an Algerian married a foreign Christian French
woman, here this wife cannot claim physical sep-
aration before the Algerian judge because the
latter will not rule in her favor, as he is unaware
of such a legal institution. The Algerian law does
not recognize this system as it contradicts the
provisions of Algerian family law, which did not
regulate physical separation in the first place.

The second assumption: If an Algerian wom-
an married a French Muslim man, here the French
husband cannot claim physical separation before

14 Touati Nassira, p. 175.

15 Touati Nassira, p. 175.

16 See, Ait Mansour Kamal, The Situation of Personal
Status in Algerian Attribution Rules, Academic Re-
search Journal for Legal Research, Faculty of Law
and Political Science, Abderrahmane Mira Universi-
ty, Bejaia, Special Issue 2015, for the National Sym-
posium held at the University of Bejaia on: “Con-
flict of Laws in the Field of Personal Status”, held
on April 23 and 24, 2014, and for the International
Symposium held at the same university on: “The
Transition in the Concept of the General System:
From the General System to the General Systems”,
on May 7 and 8, 2014, p. 15; Aliouche Karbou, p.
162.), as Algerian law does not institutionalize this
system. Touati Nassira, p. 180; Aliouche Karbou, p.
162; Osmani Bilal, p. 189.

the Algerian judge because the latter will not rule
in his favor, considering that Algerian family law
did not regulate this issue in the first place. ”

“Therefore, referral to Article 12 paragraph 02,
which includes physical separation, is an unsuc-
cessful referral, because there is an impossibili-
ty for there to be physical separation between
spouses, one of whom is Algerian, and the appli-
cation of Algerian law”.

Among the issues raised by Article 13 of the
Civil Code is also the lack of objectivity of the at-
tribution criterion represented by the national-
ity of one of the spouses being Algerian at the
time of marriage, which will be addressed in the
next point.

2.2. Lack of Objectivity of the
Attribution Criterion Used in
Article 13 of the Civil Code

The attribution criterion in the text of Article
13 of the Civil Code for determining the law appli-
cable to the dispute is a non-objective criterion,
as it exclusively considers the nationality of one
of the spouses being Algerian at the time of mar-
riage, regardless of the nationality of the other
party, and without giving any consideration to
whether Algerian law is the most appropriate for
ruling on the dispute before the judiciary.®

Another issue is the lack of suitability of the
temporal scope of this criterion, as Article 13 of
the Civil Code specified the application of Algeri-
an law within a specific timeframe, which is when
the person is Algerian at the time of marriage.

Marriage often leads to situations where Al-
gerian law may not be suitable for adjudicating
the case before an Algerian judge. For example,
if we consider a scenario where an Algerian mar-
ries a French woman and the Algerian acquires
French nationality while renouncing Algerian na-
tionality, and later the couple decides to dissolve
the marriage, and the dispute is presented to an
Algerian judge.

Referring to Article 13 of the Civil Code, the

17 Aliouche Karbou, p. 162.
18 Osmani Bilal, p. 190.
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applicable law should be Algerian law, since the
husband was Algerian at the time of marriage.
However, if the husband renounced his Algerian
citizenship and acquired the nationality of an-
other country, especially if the couple settled in
a country other than Algeria, then how can Al-
gerian law be applied to non-Algerian spouses
when the dispute is brought before the Algerian
judge? There is no connection between this hus-
band and the Algerian state.”

Therefore, it is advisable for the Algerian leg-
islator to reconsider the time frame mentioned in
Article 13 of the Civil Code.

Moreover, we question why the legislator
does not allow parties the freedom to determine
the applicable law for the dissolution of marriage
and physical separation. This will be explained in
the following points.

Thirdly: The failure of the legislator to allow
parties the freedom to determine the applicable
law for the dissolution of marriage and physi-
cal separation has become apparent. In recent
times, private international law tends to leave
more room for parties to determine the applica-
ble law 2 Unless the law chosen by the parties
violates public policy and public morals.

This is because personal status is a personal
matter. Therefore, if the parties agree on the ap-
plicable law for the dispute presented before the
Algerian judge, there is no objection to applying
the law chosen by the parties, provided it does
not contradict public policy and public morals.”

19 Hussein Nowara, Legal Issues Facing the Application
of Nationality, Academic Research Journal of Legal
Research, Faculty of Law and Political Science, Abdel-
rahman Mira University, Bejaia, Special Issue 2015, for
the National Conference held at the University of Be-
jaia on “Conflict of Laws in Personal Status” held on
April 23 and 24, 2014, and for the International Con-
ference held at the same university on: “Transition
in the Concept of Public Order: From Public Order to
Public Systems”, held on May 7 and 8, 2014, p. 58-59;
Alyush Qarbu, p. 168; Tawati Nasira, p. 180.

20 CARLIER Jean-Yves, “Autonomy of Will and Per-
sonal Status”, Maghreb Rights Journal, Vol. 1,
1995, p. 5, 17.

21 Osmani Bilal, p. 189.

CONCLUSION

The rules regarding personal status, par-
ticularly in cases of marriage dissolution and
physical separation, in relationships involving a
foreign element, raise numerous issues. These
include the problem of infringing on the princi-
ple of equality between spouses by restricting
it only to the application of the national law to
which the husband belonged at the time of fil-
ing the claim, without taking into account the law
most appropriate for the wife according to Article
12, paragraph two, of the Civil Code. Additionally,
there is the problem of the husband'’s law chang-
ing between the time of marriage and the time
of filing the claim and the possibility of fraud re-
garding the law.

Moreover, the exception in Article 13 of the
Civil Code raises many issues, including the im-
possibility of judges applying Algerian law in cas-
es of physical separation, and even the impos-
sibility of applying this. The latter is essentially
due to the presence of Article 09 of the same law,
which subjects the adaptation to the law of the
judge who is unfamiliar with this foreign legal
category. Additionally, the legislator’s failure to
allow parties the freedom to determine the ap-
plicable law for marriage dissolution and phys-
ical separation has further complicated matters.

Algerian private international law rules re-
garding personal status have been based on so-
cial considerations, with the Algerian legislator
envisioning that nationality criteria provide the
greatest protection for the Algerian public order.
However, this has led to encroachments on in-
dividuals’ rights, especially the disregard for ac-
quired rights.

It is more fitting for the Algerian legislator to
consider the highly important issue of religious
affiliation and its change among individuals when
establishing the assignment rules specific to the
objective conditions for marriage formation,
whether both parties are foreign (Article 11 C.C.)
or one of the parties is Algerian (Article 13 C.C.).

Marriage in Islamic law is considered a sol-
emn covenant and is highly sensitive. Therefore,
it was necessary for the assignment rules to be
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clearly formulated in a manner that assists in While the criteria of nationality and its ap-
providing the most accurate solution to all types plication remain valid to this day, theoretically
of disputes arising in personal status matters speaking, it is essential to explore appropriate
in general, particularly in marriages with a for- solutions and strike a balance between various

eign element.

interests, as is the case in comparative laws.
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ABSTRACT

This paper presents a micro-study of the scheme of legal aid
services and the impact of its digitization on the administration of
criminal justice in India based on the case study of the District Le-
gal Services Authority (DLSA) of Surguja at Ambikapur in Chhattisgarh
State (India). This DLSA has been found to suffer from proper empan-
elment, allotment and monitoring of criminal defense counsels to the
detainees. The empanelled defense counsels have been reluctant to
pursue the case of detainees at the bail and trial stages. Resultantly,
fair criminal trial according to the due process of law has been com-
promised, the fundamental guarantee to free defense counsel has
been threatened and public trust in the criminal justice system has
been deteriorated. Heeding the reports and judicial directions, the
Union Ministry of Law and Justice has introduced the digitization of
legal aid services of all authorities and committees established un-
der the NALSA Act, 1987. The website portals and mobile applications
have been brought upon to facilitate the beneficiaries to apply for
free legal aid and know about actions taken therein. Nonetheless,
these endeavours have been found inadequate in the mission of ad-
ministration of criminal justice particularly for the detainees.

KEYWORDS: Digitization of Legal Aid services, empanelment,
allotment and monitoring of criminal defense counsels, fair criminal
trial, due process of law, detainees
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INTRODUCTION

The criminal justice system of every democ-
racy is composed of four typical government in-
stitutions such as police, prosecution, court and
prison across the world. These institutions are
established, maintained and administered by the
State. The State decides the legal frameworks to
dispense criminal justice within its territorial lim-
its. Eventually, the State organization holds ex-
traordinary positive and negative actions in the
domain of criminal justice; positive actions of the
State connote the exercise of reformative pow-
ers by the State to uphold the due procedure of
law that protects the rights of accused persons
in criminal matters, whereas, negative actions
of the State refer exercise of coercive powers by
the State in the criminal matters' that invades
the liberty of the accused persons.? The accused
person is the epicenter of the jigsaw puzzle from
the beginning till the end in a criminal proceed-
ing.? The due procedure of law emanates indis-
pensable set of rights to an accused person that
protects his liberty and human dignity before
the criminal justice institutions across the world
including India. An arrested person shall have
right to be informed about the grounds of such
arrest before his detention in custody and right
to consult and defended by a legal practitioner
of his choice,* and right to be produced before

1 Manning, D.S. (2009). Development of a Civil Legal Aid
System: issues for Consideration. In Making legal aid
a reality: A resource book for policy makers and civil
society. Public Interest Law Institute. p. 61. ISSN 978-
963-88337-0-9.

2 Young, R., & Wall, D. (Eds.). (1996). Access to crimi-
nal justice: Legal aid, lawyers & the defence of liberty.
Blackstone Press. p. 34. ISBN 978-1-85431-502-1.

3 Willey, P. (2014). Trials in absentia and the cuts to
criminal legal aid: A deadly combination? The Jour-
nal of Criminal Law, 78(6), 486-510. https://doi.
org/10.1177/0022018314557412

4 The Constitution of India (1950). Article 22(1). Leg-
islative Department. <https://cdnbbsr.s3waas.gov.
in/s380537a945c7aaa788ccfcdf1b99b5d8f/up-
loads/2023/05/2023050195.pdf> [Last Access: 15
February 2024]. International Covenant on Civil and
Political Rights (1966). Article. 9(2). <https://treaties.
un.org/doc/publication/unts/volume%20999/vol-
ume-999-i-14668-english.pdf> [Last Access: 15 Febru-
ary 2024]. Silva, A. (2000). The right to be informed of

the Magistrate within 24 hours.> Deprival of any
of these rights would turn the detention unlawful
and ensue right to the accused person to be com-
pensated from the State.® Right to be presumed
innocent until guilt is proved,” trial by compe-
tent-impartial-open courts®and equal opportuni-
ty to be defended through a lawyer of his choice
or State sponsored criminal defense lawyer® are
another sets of rights of accused persons. Practi-
cally, as far as the exercise of right to defense of
an accused person is concerned, he gets limited

the grounds of arrest in criminal proceedings as guar-
anteed by the constitutions of the South-Asian states
and the European Convention on Human Rights. The
International Journal of Human Rights, 4(2), 44-66.
https://doi.org/10.1080/13642980008406875

5 The Constitution of India (1950). Article 22(2). Leg-
islative ~ Department.  <https://cdnbbsr.s3waas.gov.
in/s380537a945c7aaa788ccfcdf1b99b5d8f/up-
loads/2023/05/2023050195.pdf> [Last Access: 15 Feb-
ruary 2024]. International Covenant on Civil and Political
Rights (1966). Article. 9(3). <https://treaties.un.org/doc/
publication/unts/volume%20999/volume-999-i-14668-
english.pdf> [Last Access: 15 February 2024].

6 International Covenant on Civil and Political Rights
(1966). Article. 9(5). <https://treaties.un.org/doc/
publication/unts/volume%20999/volume-999-i-
14668-english.pdf> [Last Access: 15 February 2024].
Rudul Shah v. State of Bihar (1983) 4 SCC 141 (India)

7 The Universal Declaration of Human Rights (1948). Ar-
ticle 11(1). <https://www.un.org/en/about-us/univer-
sal-declaration-of-human-rights> [Last Access: 15 Febru-
ary 2024]. International Covenant on Civil and Political
Rights (1966). Article. 14(2). <https://treaties.un.org/
doc/publication/unts/volume%20999/volume-999-i-
14668-english.pdf> [Last Access: 15 February 2024].

8 The Universal Declaration of Human Rights (1948).
Article 10. <https://www.un.org/en/about-us/univer-
sal-declaration-of-human-rights> [Last Access: 15 Febru-
ary 2024]. International Covenant on Civil and Political
Rights (1966). Article. 14(1). <https://treaties.un.org/
doc/publication/unts/volume%20999/volume-999-i-
14668-english.pdf> [Last Access: 15 February 2024].

9 The Constitution of India (1950). Articles 21, 22(1) and
39A. Legislative Department. <https://cdnbbsr.s3waas.
gov.in/s380537a945c7aaa788ccfcdf1b99b5d8f/up-
loads/2023/05/2023050195.pdf> [Last Access: 15 Feb-
ruary 2024]. The Universal Declaration of Human Rights
(1948). Article 11(1). International Covenant on Civil
and Political Rights (1966). Article. 14(3)(d). <https://
treaties.un.org/doc/publication/unts/volume%20999/
volume-999-i-14668-english.pdf> [Last Access: 15 Feb-
ruary 2024]. Khatri Il v. State of Bihar (1981) 1 SCC 627.
(Supreme Court of India)
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opportunity™ as compared to mighty prosecuting
wings of the State on the plot of the criminal pro-
ceedings! The prosecuting State appoints and
maintains ten-fold organized, experienced and
trained paid prosecution lawyers to plead against
the accused. Only those accused persons may
enjoy the universally articulated and municipally
guaranteed rights relating to criminal justice who
have sufficient means to hire a lawyer of their
choice for defense. But an accused who has no
sufficient means to hire experienced and trained
attorneys to speak for their causes receive gross
ignorance on the plot of criminal justice. It takes
him in a dock position™ where he is unaware of
the complex procedure and legal language of

10 Johnston, K., Prentice, K., Whitehead, H., Taylor, L., Watts,
R., & Tranah, T. (2016). Assessing effective participation
in vulnerable juvenile defendants. The Journal of Foren-
sic Psychiatry & Psychology, 27(6). pp. 802—814. https://
doi.org/10.1080/14789949.2016.1208264

11 Willey, P. (2014). Trials in absentia and the cuts to
criminal legal aid: A deadly combination? The Jour-
nal of Criminal Law, 78(6). pp. 486—510. https://doi.
0rg/10.1177/0022018314557412

12 Ibid.

13 Mulcahy, L. (2013). Putting the defendant in their
place: Why do we still use the dock in criminal pro-
ceedings?, British Journal of Criminology, 63(6). pp.
1139-1156. https://doi.org/10.1093/bjc/azt037

the court™ and to understand courtroom rituals
and formalities!® This scenario becomes mea-
gre when such an accused person is detained in
prison and facing a criminal trial. To uphold fair
criminal trial according to due process of law and
commitments of the International Covenant on
Civil and Political Rights (hereafter ICCPR), crimi-
nal defense lawyers at the State's cost are allot-
ted to the detainees in India either by order of
the court or at the request of detainees to the
Legal Services Institutions (hereafter LSIs) estab-
lished under the National Legal Services Author-
ities Act, 1987 (hereafter NALSA Act).

The District Legal Services Authorities (here-
after DLSAs) play a vital role in offering free legal
services to the detainees because the penden-
cy of criminal cases in District and Taluka crim-
inal courts is significantly higher than in other
courts in India. Table-I is produced to understand

14 Jacobson, J., Hunter, G., & Kirby, A. (2015). Inside
Crown Court: Personal experiences and questions of
legitimacy (1* ed.). Bristol University Press. pp. 111-
138. https://doi.org/10.2307/j.ctt1t89fks

15 Kirby, A. (2017). Effectively engaging victims, witnesses
and defendants in the criminal courts: a question of “court
culture”? Criminal Law Review 12. pp. 949-968. ISSN 0011-
135X. <https://eprints.bbk.ac.uk/id/eprint/19508/3/19508.
pdf> [Last Access: 15 February 2024].

Table-I
Item India Surguja Chhattisgarh
UTP 3 lakh (68.50%) 498 (21.57%) 10.8 thousand (56.0
%)
Pending criminal cases 12.6 Lakh Data is not published by 26.3 Thousand
DLSA
(High Courts)
Detainees benefited U/LSls 147662 Data is not published by 10247
DLSA
Detainees benefited U/LSls 175656 Data is not published by 14689
DLSA
Pending criminal cases 2.24 Crore 8.5 Thousand 216 Lakh
(District and Taluka Courts)

Prison Crowding/ Occupancy Rate 1151% 223.52 % 1572 %
Sources: Own creation based on PSI data. Accessed from <http://ncrb.gov.in.>.Lock-Up Statistics of prisons of Ch-
hattisgarh Accessed from <http://jail.cg.gov.in/lockup.htm> National Judicial Data Grid. Accessed from https://njdg.
ecourts.gov.in/njdgnew/?p=main/index&state_code =>. NALSA. Accessed from <https://nalsa.gov.in/>. Primary data
collected from Central Jail, Ambikapur and Surguja DLSA.
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this scenario.

Separate data regarding a number of defense
lawyers allotted to the detainees by order of
the court or at application of detainees has not
been displayed either by the National Legal Ser-
vices Authority (hereafter NALSA), the State Legal
Services Authorities (hereafter SLSA) or DLSAs.
Further, the LSIs have not published the list of
criminal panel lawyers and retainer lawyers. As
such, it becomes difficult to present a categori-
cal description of legal services provided to the
detainees by the Surguja District Legal Services
Authority to assess the convenient access of de-
tainees to the DLSA to get defense lawyer of their
choice in criminal trials.

State-sponsored legal aid to detainees has
been recognized as an indispensable part of
criminal justice administration across the world.
It is a recognized human right as well as a funda-
mental right of detainees in democratic countries
like India. State-sponsored legal aid to the de-
tainees ensures the administration of fair crimi-
nal trial and due process of law. Notwithstanding
the statutory scheme of legal aid services, Indi-
an legal aid services have always been a serious
topic of debate. A transparent and accountable
mechanism for the appointment and allotment
of lawyers is one of the issues, whereas monitor-
ing such lawyers is another issue that has to be
taken care of.

This paper aims to assess the functioning of
Surguja District Legal Services Authority to em-
panel, allot and monitor legal aid lawyers to the
detainees. This paper will also investigate the
impact of the digitization of DLSA’s legal aid ser-
vices on dispensing criminal justice to detain-
ees. This paper has been divided into five sec-
tions. Section-1 is the introduction, section-2 is
the origin and development of state-sponsored
defense counsel, section-3 describes the empan-
elment and allotment of defense lawyers to the
detainees by the DLSA, section-4 is the interview
of officers of DLSA, Legal Aid Counsels (LACs) and
beneficiaries of Surguja district (Chhattisgarh
State of India) to assess the impact of digitization
on the functioning of DLSA, and section-5 is the
conclusion and suggestions.

1. STATE SPONSORED
DEFENSE COUNSEL: ORIGIN
AND DEVELOPMENT

The criminal trial procedure has traversed
from three phases in juridical history. The crimi-
nal trial began with the accusatorial system in al-
most all countries, the then inquisitorial system
appeared in the second phase, and nowadays, in
the third phase, a mixed system is in operation.®
The Anglo-American criminal trial procedure is
accusatorial/ adversarial, and the inquisitorial
criminal trial procedure is followed in the Europe-
an continental countries except UK. In the accu-
satorial/adversarial system the judge has no au-
thority to decide its jurisdiction or obtain proofs
on his initiatives instead he has to superintend
the combats and rely inactively on the averments
of the prosecution and defense to determine the
criminal liability® The prosecution and defense
are private acts of the parties in this system. On
the other side, the prosecution and detention are
exclusively entrusted to the State agencies, and
the State appointed judge actively participates in
the inquisitorial system to discover the perpetra-
tor bringing personal inquiries besides evidence
produced by the parties’ The secret inquires
are conducted, and torture is resorted upon the
accused person to gather evidence against him.
This system deprives the accused person of his
right to defend himself. Nowadays, most crimi-
nal justice systems worldwide have adopted a
mix of these two criminal procedures, borrowing
the best elements from each. The accusation has
been made over to the public prosecutors from
the parties and judges. Judges are prohibited ei-
ther to stay inactive or become proactive in the
criminal trial procedures. They have been made
duty bound to commence preliminary inquiry to
assert the veracity of the case before arriving at
the administrative-type decisions, and rationally
apply their wisdom to the admissibility or inad-

16 Esmein, A. (2000). A history of continental criminal
procedure: with special reference to France. pp. 67-78.
Lawbook Exchange. ISBN: 978-1-58477-042-8.

17 Ibid.

18 Id.

19 Id.
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missibility of evidences produced before them.
Initially, India inherited Anglo accusatorial/ ad-
versarial criminal trial procedures, but later on,
it switched to the mixed criminal trial proce-
dure system.

Thus, progress in judicial civilization has
created permanent prosecutorial organs of the
State, such as public prosecutors, authorized
them to prosecute the accused person in the
criminal courts on behalf of the general welfare,
and made victim parties secondary to prosecut-
ing the accused person.? The accused has been
brought into direct and unequal confrontation
with the tenfold experienced State prosecutor.
With the rise of criminal justice canons, the State
sponsored defense lawyers for indigent detain-
ees, and the State funded free defense lawyers
for the detainees became integral parts of a fair
trial and due process of law.

State-sponsored free legal aid to poor detain-
ees is a universally recognized human right and
municipally guaranteed fundamental and legal
rights. Legal aid is an essential precondition for
the exercise and enjoyment of a number of hu-
man rights, and it is an essential component of a
fair and efficient criminal justice system founded
on the rule of law to safeguard fairness and pub-
lic trust in the administration of criminal justice.”
Justice Black had underlined the necessity of le-
gal aid in the Gideon v. Wainwright? that poor
persons who cannot hire a lawyer and have been
brought before the adversarial system of crimi-
nal justice cannot be assured equality before the
law and a fair trial unless a defense counsel is
provided to assist him. Free legal assistance has
been recognized as an essential component of

20 Id.

21 Gabriela, K. (2013). Special Rapporteur on the inde-
pendence of judges and lawyers. United Nations Gen-
eral Assembly. <https://www.ohchr.org/sites/default/
files/Documents/HRBodies/HRCouncil/RegularSes-
sion/Session23/A-HRC-23-43-Add3_en.pdf> [Last Ac-
cess: 15 February 2024].

22 Gideon v. Wainwright, 372 U.S. 335 (1963). <https://
supreme.justia.com/cases/federal/us/372/335/#:~:-
text=Wainwright%2C%20372%20U.5.%20335%20
(1963)&text=In%20a%20unanimous%20deci-
sion%2C%20the,appoint%20attorneys%200n%20
their%20behalf.> [Last Access: 15 February 2024].

the right to a fair trial in several international and
regional human rights treaties viz. under article
14 (3) (d) of the ICCPR, 1966; under article18 (3)(d)
of the International Convention on the Protection
of the Rights of All Migrant Workers and Members
of their Families; under article 6 (3)(c) of the Eu-
ropean Convention on Human Rights and under
article 8(2)(e) of the American Convention on Hu-
man Rights.

At the early stage of criminal trial systems,
accusation or defense was purely private ac-
tion. With the transformation in the judicial
system, the concept of ‘social accusation’ and
‘social defense’ grew up. The former Soviet
Union, for example, acknowledged the scheme
of ‘social accusation’ as well as ‘social defense’
of accused persons by their colleague cowork-
ers depending upon their depreciation and ap-
preciation of the accused’s moral character.? It
began recognizing the public’s interest in crim-
inal trials equally on accusation and defense
levels. Statutorily, the State-sponsored legal
aid scheme for poor litigants dates back to 1851
in France through enactment in the modern
sense. The legal aid schemes for poor litigants
grew around the world in the twentieth and
twenty-first centuries. The French enactment of
1801 enumerated the eligibility of beneficiaries
under this programme. Corresponding to the
French scheme, Italy (in 1865) and Germany (in
1877) also brought similar programmes allowing
judges to appoint defense counsels to impover-
ished defendants.?* Before the mid-nineteenth
century, the legal aid to the poor litigants was
purely charity. The French reform in 1972 sub-
stituted State-funded legal aid to the poor lit-
igants for bare charity.®® The UK enacted the
Poor Prisoners’ Defence Act, 1903, empowering
the courts to grant legal aid to indigent prison-
ers at committal proceedings. Further, the Poor
Prisoners’ Defence Act of 1930 removed this re-
quirement and reserved the grant of legal aid

23 Reichel, P. L. (2018). Comparative criminal justice sys-
tems: A topical approach (7t ed). Pearson. ISBN: 978-
0-13-455898-1.

24 Ibid.

25 Id.
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by the courts in the ‘interest of justice’ only. On
the recommendation of the Rushcliffe Commit-
tee (1944), the Legal Aid and Advice Act of 1949,
has added a ‘means test’ into the ‘interest of
justice” On the recommendation of the Widg-
ery Committee Report on legal aid in criminal
proceedings (1966), the Legal Advice and Assis-
tance Act of 1972 established a duty-solicitor
scheme in the lower courts to provide legal aid
to poor defendants at the courts’ discretion.
The legal aid scheme was further strengthened
in the UK by the Legal Aid Act of 1974 and the
Legal Aid Act of 1982. The Legal Aid, Sentencing
and Punishment of Offenders Act, 2012 (LASPO)
is the recent Act in the UK under which the le-
gal aid scheme is governed.

The criminal justice administration in India is
a State subject.?® Nevertheless, article 39A of the
Indian Constitution directs the State to make the
policy by law to provide ‘free legal aid’ to needy
persons at the expense of the State. In the M.H.
Hoskot v. State of Maharashtra,” Justice Krish-
na lyer observed that providing free legal aid
is the State’s duty, not the Government’s char-
ity. The State shall appoint competent counsel
to the prisoner if he cannot engage a lawyer on
reasonable grounds such as indigence or in com-
municado situation for the ends of justice. Such
lawyer shall be paid such sum as the court may
equitably fix. In the Hussainara Khatoon v. State
of Bihar*® Chief Justice P.N.Bhagwati has ruled
that the grounds and procedure to deprive a
person of his life or liberty should be ‘just, fair
and reasonable’. Emphasizing upon article 39A,
he further observed that the free legal services
to the poor and the needy are an essential ele-
ment of any ‘just, fair and reasonable’ procedure;

26 The Constitution of India (1950). Seventh Schedule, en-
try 3, list-1l Sate List. Legislative Department. <https://
cdnbbsr.s3waas.gov.in/s380537a945c7aaa788ccf-
cdf1b99b5d8f/uploads/2023/05/2023050195.pdf>
[Last Access: 15 February 2024].

27  (1978)3SCC 81.

28 (1980) 1 SCC 98.The court referred to the decisions of
Meneka Gandhi v. Union of India, [1978] 1 SCC 248;
M.H. Hoskot v. State of Maharashtra, [1978] 3 SCC
544; Gideon v. Wainwright, 372 US 335; 9 L.ed. at 799;
John Richard Argersinger v. Raymond Hamlin, 407 U.S.
25: 35 L. ed. 2d 530 at 535-36.

it must be held implicit in the guarantee of Art.
21. In the Khatri v. State of Bihar,”® Chief Justice
P.N.Bhagwati has ruled that the right to free legal
services is an essential ingredient of just, fair and
reasonable procedure for a person accused of an
offence, and it is implicit in the guarantee of Ar-
ticle 21. The State is under a constitutional man-
date to provide a lawyer to an accused person
if the circumstances of the case and the needs
of justice so require, provided that the accused
person does not object to appointment of such
lawyer. The State cannot avoid its constitutional
obligation to provide free legal services to a poor
accused by pleading financial or administrative
hardships. In the State of Maharashtra v. Manub-
hai Pragaji Vashi,** the Supreme Court has made
it quite clear that it is now well-established rule
of law that the failure to provide free legal aid
to an accused at the cost of the State, unless re-
fused by the accused, would vitiate the trial.

On the recommendations of Justice lyer
Committee on Legal Aid (1973) and Justice
Bhagawati Committee for Implementing Legal
Aid Schemes, the Parliament of India has en-
acted the National Legal Services Authorities
Act of 1987. This Act has constituted permanent
legal services institutions viz. the NALSA, the
SLSA, the DLSA, the Taluka Legal Services Au-
thority (TALSA), the Supreme Court Legal Ser-
vices Committee (SCLSC) and the High Court
Legal Services Committee (HCLSC). The proce-
dure for the empanelment and allotment of le-
gal aid counsels by these institutions has been
described under the NALSA Act, 1987. Section 12
of this Act spells ‘means test’ for the beneficia-
ries, which under clause (g) includes detainees
eligible for State-sponsored defense lawyers
without any discrimination as to caste, sex, in-
come or nature of the offence charged with.

2. EMPANELMENT AND
ALLOTMENT OF DEFENSE
COUNSEL BY THE DLSA

29 AIR 1981 SC 262.
30 AIR 1996 SC 1.
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To empanel lawyers at the DLSA for a max-
imum period of three years,* the DLSA has to
invite applications, accompanied with proof of
the professional experience and preference of
type of cases to be entrusted with,** from legal
practitioners not having less than three years
experience at the bar.** These applications are
scrutinized and selection of the panel lawyers
for the District and Taluka level is made by the
Executive Chairman or Chairman of the DLSA in
consultation with the District Attorney or Govern-
ment Pleader and the Monitoring and Mentoring
Committee at the DLSA.3* While selecting panel
lawyers, the Executive Chairman or Chairman of
the DLSA has to consider competency, integrity,
suitability and experience of lawyers® as well
as representation of the Scheduled Castes, the
Scheduled Tribes, women and differently-abled
lawyers in the panel.*® This list of panel lawyers
is further approved by the Executive Chairman of
the State Legal Services Authority.” The Executive
Chairman or Chairman of the DLSA has to main-
tain separate panels for dealing with different
types of cases like Civil, Criminal, Constitution-
al Law, Environmental Law, Labour Laws, Matri-
monial disputes, Juvenile Justice, etc.’® However,
the Member-Secretary or Secretary of the DLSA
may assign a case to a panel lawyer other than
for which he has been empanelled.* For a period
fixed by the Executive Chairman of the SLSA, and
with his consultation, the chairman of DLSA may
designate maximum ten Retainer Lawyers out of
the panel lawyers at honorarium of minimum fif-
teen thousand rupees per month in addition to

31 The National Legal Services Authority (Free and Com-
petent Legal Services) Regulations, 2010. Selection of
legal practitioners as panel lawyers. Regulation 8 (13).
National Legal Services Authority. <https://nalsa.gov.
in/acts-rules/regulations/national-legal-services-au-
thority-free-and-competent-legal-services-regula-
tions-2010> [Last Access: 15 February 2024].

32 Ibid.Regulation 8 (1).

33 Ibid.Regulation 8 (3).

34 Ibid.Regulation 8 (2).

35 Ibid.Regulation 8 (5).

36 Ibid.Regulation 8 (6).

37 Ibid.Regulation 8 (4).

38 Ibid.Regulation 8 (7).

39 Ibid.Regulation 8 (8).

the honorarium or fee payable to him for the cas-
es entrusted by the DLSA“® A panel or retainer
lawyer may be withdrawn or may withdraw from a
case by order of the Member-Secretary or Secre-
tary of the DLSA.* Performance of panel lawyers
has to be supervised by the Monitoring and Men-
toring Committee at the DLSA*? and they should
be periodically trained as per modules prepared
by the NALSA and the SLSA*®

As far as allotment of criminal defense lawyers
is concerned, the DLSA does it either by order of
the court or at the request of the accused person.
The accused person gets defense lawyer from the
DLSA in Sessions trial and Magistrate trial by or-
der of the concerned court if he is not represented
by a lawyer and the court is satisfied that he has
no sufficient means to engage a lawyer.** On the
other side, on its satisfaction that there is prima
facie case to defend,” the DLSA allocates defense
lawyer at the request of accused person who is
a member of Schedule Caste of Schedule Tribe,
a woman or child, disabled, in custody, or having
annual income less than rupees nine thousand.*
The Indian scheme of defense counsel to the de-
tainees makes no distinction as to his caste, sex,
age or annual income. He is entitled to a defence
lawyer from the DLSA. If any detainee is applying
to the DLSA for defense counsel, the DLSA has to
provide him skilled defense counsel of his choice
without inquiring his caste, sex or annual income.

40 Ibid.Regulation 8 (9), (10), (11) and (12).

41 Ibid.Regulation 8 (14) and (15).

42 Ibid.Regulation 10.

43 Ibid.Regulation 8 (18).

44 The Code of Criminal Procedure (1973). Right of per-
son against whom proceedings are instituted to be de-
fended. Section 304. Department of Justice. <https://
Iddashboard.legislative.gov.in/sites/default/files/
A1974-02.pdf> [Last Access: 15 February 2024].

45 The Legal Services Authorities Act (1987). Entitle-
ment of legal services. Section 13. Department
of Justice. <https://www.indiacode.nic.in/bit-
stream/123456789/19023/1/legal_service_author-
ities_act%2C 1987.pdf> [Last Access: 15 February
2024].

46 The Legal Services Authorities Act (1987). Crite-
ria for giving legal services. Section 12. Depart-
ment of Justice. <https://www.indiacode.nic.in/
bitstream/123456789/19023/1/legal_service_au-
thorities_act%2C _1987.pdf> [Last Access: 15 Febru-
ary 2024].

Milendra Singh, Saman Narayan Upadhyay



N
N

#29, 3séy0,2024

Milendra Singh, Saman Narayan Upadhyay

The detainee has the right to replace defense
counsel from the DLSA if he is complaining that
the previously allotted counsel is not satisfactori-
ly defending his case.

3. IMPACT OF DIGITIZATION
ON DLSA: INTERVIEW

OF OFFICERS, LACs

AND BENEFICIARIES OF
SURGUJA (CHHATTISGARH
STATE OF INDIA)

An intensive interview of the DLSA's officers,
Legal Aid Counsels (LACs), and beneficiaries of
Surguja district has been conducted in this re-
search work to assess impact of digitization on
functioning of DLSA to dispense criminal jus-
tice to detainees. The size of sample chosen for
this work is 67, which includes officers, LACs, and
beneficiaries as target group. Separate question-
naires have been designed and served to these
target groups.

3.1. Interview of Officers of the
Surguja Dilsa at Ambikapur

The chairperson and secretary of Surguja
DLSA rightly refused to fill out the questionnaire;
however, they participated in an oral interview.
One clerk of Surguja DLSA has filled out the
questionnaire. They were questioned about the
procedure of appointment of LACs and Retainer

Counsels (RCs), allotment of defense counsels to
the detainees, monitoring of defense counsels
and use of digital technologies to execute man-
dates of the NALSA Act, 1987. We get very shock-
ing results. They said they invite applications for
empanelment of LACs through the district bar
only. They don't invite applications from interest-
ed lawyers through advertisement publishing on
their websites or newspapers. They consider ap-
plications forwarded by bar only, not individual
applications. They don’t entertain interviews of
applicants. They don't look into lawyers’ commit-
ment to social justice. Empanelment of lawyers is
done very casually under the pressure of the dis-
trict bar association. They give the least weight
to new advocates with at least three years of bar
experience. They appeared very reluctant about
the appointment of RCs. They accepted that they
don’t classify RCs and LACs according to exper-
tise in civil, criminal and revenue matters and do
allotment of defense counsels to the detainees
without considering the choice of the detainees
and expertise area of the counsels. They don’t
accept online applications filed through the
website or the Nyay Bandhu mobile App recently
launched by the Ministry of Law and Justice of
the Government of India. The DLSA website is
non-functional for online applications, and DLSA
officers are unaware of the Nyay Bandhu mobile
App. They have been found careless about mon-
itoring progress in cases assigned to defense
counsels. One officer said, “once we have allotted
defense counsel, we detach ourselves from fur-
ther affairs. Now, it is a deal between the detain-

Figure-I- Response of DLSA Officers
B Online ®Through Bar mIndividual mOffline ®mYes mNo
100% 100% 100% 100% 100%
0% 0% 0% 0%00%0%0%0% 0%
Inviting Application Allotment of Focus on Knowledge of
Defense Counsels Monitoring of Nyaybandhu
Defense Counsels Mob.App
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ee and defense counsel. (ER bar humane bachav
adhivakta pradan kar diya, usake baad hum ma-
male men se bahar hut jaate hain. Ab yah Raidi
aur bachav adhivakta ke beech kaa mamala ho
jata hai.)” (See Figure-I).

3.2. Interview of Defense
Counsels (Lacs) Appointed
by the Surguja Dlsa to
the Detainees

We conducted interviews with 35 LACs. They
appeared very generous and comfortable to
respond to our questionnaire. Out of 35 LACs,
27 counsels had applied through the bar, three
counsels had applied directly to the DLSA, five
counsels hadn't applied but were selected for
legal aid services because the bar had recom-
mended names of 2 counsels, and three coun-
sels were already working as LAC. The exper-
tise of 26 defense counsels appointed through
the DLSA was in civil or revenue matters only
nine defense counsels were experts in criminal
matters. 31 defense counsels had no informa-
tion about the reporting of case status to the
DLSA or monitoring of their works by the DLSA,
only four defense counsels knew about it. They,
too, don't submit their reports to the DLSA. The
allotment of defense counsels was seen as
doubtful by 29 defense counsels. On the ques-
tion of digitization of the functioning of DLSA
for the appointment, allotment and monitoring

40%

0,
® 25.7108429%

Figure-II- Response of Defense Counsels

ECivil ®mCriminal ®Revenue HYes

11.42%

of LACs, 31 defense counsels responded affir-
matively. They thought that digitization would
bring transparency in the appointment of LACs
and the allotment of criminal cases to them.
They were very anxious about the offline allot-
ment of criminal cases to the LACs, which is be-
ing done without considering the expertise of
LACs and their performance in previous cases.
(See Figure-Il)

3.3. Interview Of Detainees at
the Ambikapur Central Jail

We interviewed 29 detainees charged with
different offences; nine were convicts, and 20
were under-trial prisoners. None convict had
heard from any of the Surguja DLSA officers
about the scheme of free defense counsel; they
knew it either through the jail officers or their
next friends. Four convicts had no trust in the
defense counsels of DLSA, therefore they didn’t
apply for free defense counsel to the DLSA but
rather engaged defense counsels at their own
expense. The DLSA gave two convicts defense
counsel on the court order, and three convicts
were allotted defense counsels from the DLSA
on their application. These five convicts re-
ported that their defense counsels had never
visited them in prison or their family members
outside the prison, nor had they presented
their case efficiently, due to which they had
been held guilty. Two convicts said they had

Expertise of LACs

Monitoring by DLSA

ENo mDoubtful mCan't Say
88.57% ¢ 250y 88.57%
0,
8.57% 2 85%
c
Digitization of DLSA will
make Change
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100%

Figure- III-Interview of Convicts

88.88%

11.12%

Trust in DLSA

HYes ® No

Monitoring by DLSA

no information about complaints against their
defense counsels otherwise, they would have
made a complaint against them. Two convicts
complained to the court about the insincerity
of their defense counsels, but no action was
taken. One convict said that his complaint was
entertained by the DLSA, which re-allotted de-
fense counsel to him. (See Figure - Ill)

We interviewed 20 under-trial prisoners
(UTPs). About free defense counsel, 14 UTPs
came to know through jail officers, four UTPs
came to know through jail officers and DLSA of-
ficers, and only two UTPs knew it solely from
the DLSA officers. 14 UTPs were provided free
defense counsels from the Surguja DLSA. 5
UTPs were happy with defense counsels, but
9 UTPs were unhappy with defense counsels,
however only 3 UTPs had information that
they could complain against insincere works of
their defense counsels and they did compliant
to the court, and Surguja DLSA but no action
was taken due to which 2 UTPs engaged pri-

vate defense counsels. 6 UTPs didn’t trust DLSA
defense counsel; they engaged defense coun-
sels at their expense. Nine UTPs were aggrieved
that the defense counsels allotted to them by
the DLSA had never communicated to them
about the progress in their case; 3 UTPs were
told about their case status by defense coun-
sel before or after an appearance in the court,
while only two UTPs were contacted in prison
by defense counsels. All 14 UTPs were worried
about the non-monitoring of the State-spon-
sored defense counsels by the Surguja DLSA.
They wanted better mechanisms to ensure ac-
countability in the functioning of Surguja DLSA
than the present. (See Figure - IV)

CONCLUSION AND
SUGGESTIONS

The criminal courts at district level are piv-

Figure-IV-Interview of UTPs
100% 100% 100%
70%
0% mYes mNo

0% 0% %

Defense Monitoring by  Action taken by Reform in

Counsel allotted DLSA DLSA DLSA's
by DLSA functioning
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otal in criminal justice administration. They are
basically criminal courts of first instance for tri-
al and determination of criminal liabilities of
accused persons for any offence. The National
Judicial Data Grid (NJDG) reports that about 34
million criminal cases are pending in District and
Taluka Courts across India.”” The Surguja district
of Chhattisgarh contributes 11452 pending crimi-
nal cases.”® This study reveals that around 70% of
detainees are dependent upon the State-spon-
sored defense counsels provided by the DLSA.*
Improper empanelment, allotment and monitor-
ing of LACs by the DLSA have diluted confidence
of detainees in the justice administration sys-
tem. In spite of reiterated directions of the Su-
preme Court of India, the detainees are far be-
hind in the free legal aid benefits, although there
are well-crafted mechanisms under the NALSA
Act of 1987.

It is noteworthy that most countries are
now shifting their justice administration func-
tions from manual to digital and receiving
more public trust. Many countries have digi-
tized their legal aid schemes, too. For example,
Northern Ireland introduced a new digital Legal
Aid Management System (LAMS) on 1 July 2019,
accessible on various electronic devices. Now,
calls for applications for legal aid, allotment
of the LACs and payment of their fee are done
online. It has speeded up processing times, re-
duced form-filling and use of paper, eliminated
postage costs and, made provision of duplicate
information and improved data accuracy.* The
LAMS has brought transparency and account-

47 National Judicial Data Grid (2024). Pending Crimi-
nal Cases in India. <https://njdg.ecourts.gov.in/nj-
dgnew/?p=main/index&state_code=> [Last Access:
15 February 2024].

48 National Judicial Data Grid (2024). Pending criminal
cases in Surguja district of Chhattisgarh. <https://
njdg.ecourts.gov.in/njdgnew/?p=main/index&state
code=22~18&dist_code=4&est_code=undefined>
[Last Access: 15 February 2024].

49 This data is based upon response of the detainees of
Ambikapur Central Jail, Surguja, Ambikapur.

50 Department of Justice (2024). Digitisation of legal aid.
Northern Ireland. <https://www.justice-ni.gov.uk/
topics/legal-aid/digitisation-legal-aid> [Last Access:
15 February 2024].

ability in the functioning of LSAs in the em-
panelment, allotment and monitoring of LACs.
It has provided an open platform for legal aid
seekers to get LACs of their choice and report
their satisfaction or dissatisfaction to the LSAs.

Since 2007, India has introduced eCourts In-
tegrated Mission Mode Project for the comput-
erization of Districts and subordinate courts to
improve access to justice using technology.” The
NALSA, SLSA, SCLSC and HCLSC have initiated dig-
itization of their functions. Various DLSAs in In-
dia’s districts have digitized their functions, but
their digital services are practically in ideal con-
dition. Recently, the Law Minister, Mr. Ravi Shan-
kar Prasad, has promoted two legal aid mobile
applications — Nyaya Bandhu and Nyaya Mitra to
focus on access to legal aid services in the re-
motest areas in the country.®? Astonishingly, the
DLSA officers of the Ambikapur know less about
these two mobile applications; LACs and detain-
ees also have no information about it. However,
most stakeholders in the legal aid scheme have
shown their interest in digitizing the functioning
of DLSA. They thought digitization would bring
transparency in the empanelment of LACs and
accountability in the allotment and monitor-
ing of LACs.

Based on responses gathered from the stake-
holders of the legal aid scheme, the following
suggestions are proposed to make the function-
ing of DLSA more effective and carry out the mis-
sion of criminal justice:

1. The empanelment, allotment and mon-
itoring of LACs and RCs should be done by
the DLSA through digitized mode only;

2. The DLSA should display a list of criminal
lawyers empanelled as LACs and RCs on
its website;

3. The DLSA should display report cards of

51 Ministry of Law and Justice (2024). Digitization of
Courts. <https://pib.gov.in/PressReleaselframePage.
aspx?PRID=1896034> [Last Access: 15 February 2024].

52 Prasad, R.S. (3 June 2019). Law Ministry to focus
on digitization of legal services. Business Standard.
<https://www.business-standard.com/article/news-
ians/law-ministry-to-focus-on-digitization-of-le-
gal-services-prasad-119060300603_1.html> [Last Ac-
cess: 15 February 2024].
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4.

LACs and RCs appointed for defense of 5. The DLSA should endeavour to popularize

detainees on its website; the Nyaya Bandhu and Nyaya Mitra mobile
The DLSA should display action taken on applications for allotting and monitoring
complaints of detainees against defense defense LACs and RCs.

LACs and RCs on its website;
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ABSTRACT

This study aims to understand the nature of the offenses from the
perspective of jurisprudence; By explaining the foundations of juris-
prudence trends about the nature of the violations, and the criticisms
directed against them, and highlighting the foundations of modern
criminal policy in determining the nature of the violations, the study
used a mixed methodology of descriptive, analytical, and compara-
tive approach; To reach multiple conclusions, the most prominent of
which is the division of comparative jurisprudence toward the nature
of violations; One view is of an administrative nature, another view is
of a criminal nature, and the doctrinal trend of the administrative na-
ture of the infractions has been more conciliatory in the arguments,
which is supported by the position of modern criminal policy; Based
on the phenomena of reduced criminalization and reduced punish-
ment; The legislative policy of States with regard to the nature of the
offenses is not uniform and fixed, but relative; They differ from one
country to another; The philosophy of the State, its political, eco-
nomic and social environment, and the policy of the State itself may
change from time to time; Unlawful conduct may be considered a
general administrative offense, and its perception may have changed
at another time; It is regarded as a minor criminal offense, and the
study paves the way for future research on the adoption of an in-
dependent legal system for general administrative offenses and the
establishment of a general theory of wrongdoing.

KEYWORDS: Irregularities, Administrative nature, Criminal nature,
Modern criminal policy, Reduction of criminalization, Reduction of
punishment
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INTRODUCTION

Violation is Unlawful conduct. It poses a threat
to society and has a wide scope in the economic
and social spheres. Due to the rapid development
of these areas, the jurisprudence agrees that vio-
lations are less serious than crimes classified as
criminal.

The infractions are a violation of interests
protected by law, but the interests protected are
not of the same degree; it is recognized that ir-
regularities do not affect fundamental or funda-
mental interests but complementary or second-
ary interests.

The violation is defined as Conduct that vio-
lates a reinforced pillar of a primary pillar of so-
cial existence and is complementary to it and at-
tached to it, which entails a legal sanction, and
is defined by some of the jurisprudence as acts
that occur mostly without mischief, and usually do
not cause any harm? and another side considers
that acts or omissions that are not against public
morality and do not dominate the ordinary sense
of justice but that the State believes should be
prohibited to maintain good order, honesty and
hygiene by strengthening its orders with a pe-
nal penalty, the perpetrators must not be placed
among the criminals; They lack a social orienta-
tion, not a moral one.?

Based on the above, the legal affiliation of
the infractions was a matter of doctrinal dispute,
different from their nature, whether they con-
stitute a type of criminal offence, whether the
perpetrator is punished with a criminal penal-
ty or not, and whether they constitute a gener-
al administrative offence; The perpetrator shall
be subject to a general administrative penalty.
Each doctrinal trend was pursued based on ar-

1 Behnam, Ramses. (1977). Criminalization Theory in
Criminal Law — Standard on the Power of Punishment
in Law and Practice. (2" Edition.). Alexandria: Knowl-
edge Foundation. p. 31.

2 Abdul Malik, Jundi. (N.D). Criminal Encyclopedia. Part
1. (2" Edition.). Beirut: Dar al Alam for All. p. 16.
3 Garrow, Rene. (2003). Encyclopedia of Public and

Private Penal Law. Volume |, Investigation: Lin Salah
Matar. Volume I. (1 Edition.). Beirut-Lebanon: Halabi
Human Rights Publications. p. 51.

guments and justifications, which he believes re-
inforces his point of view. This was followed by
an attitude of modern criminal policy toward the
nature of offences. It is based on two doctrinal
phenomena, the reduction of criminalization and
the reduction of punishment, based on scientific
and practical reasons and justifications.

Before proceeding to the subject of our re-
search, marked by the comparative position of
jurisprudence on the nature of the violations,
we explain the elements of the introduction
as follows:

First, the importance of the study:

The subject of violations is one of the most
important legal topics that have a legal and leg-
islative resonance, the nature of which is the
central pillar in determining the legal affiliation
of violations, which will help to establish a gen-
eral theory of violations; the importance of re-
search is highlighted in two respects:

e The scientific aspect is taking a note of
the doctrinal position on the nature of
the violations and the arguments and
justifications of each doctrinal trend,
whether in favour of their criminal
nature or of their administrative nature,
in addition to the position of modern
criminal policy based on the phenomena
of reducing criminalization and limiting
punishment, and the consequences
of such attitudes; It defines the legal
framework to which it belongs and affects
the nature of the sanctions that may be
imposed on the perpetrators.

e The practical aspect is the commitment
of the competent authority in practice
to adjudicate disputes of violations and
seek practical mechanisms to reduce the
burden on the competent judiciary, which
is already overburdened with cases, to
reduce the inflation of criminal legislation.

Second, the study problem:

The difference in the nature of the violations
mean the difference in their effects, in particu-
lar, the sanctions they entail. This means the in-
ability to establish a general theory of wrongdo-
ing. The modern criminal policy has, therefore,
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adopted a central position in determining its
nature, contributing to resolving the backlog of
cases before the competent judiciary and reduc-
ing the inflation of criminal legislation. So, the
problem of the research lies in the main ques-
tion: what are the reasons for the difference in
the position of comparative jurisprudence from
the nature of the violations? It is divided into the
following questions:

e What are the principles on which the doc-
trinal trend in support of the nature of
administrative violations has been adopt-
ed? What criticism is directed at it?

e What are the principles on which the legal
trend in support of the nature of criminal
offences has been based? What criticism
is directed at it?

e How did modern criminal policy define its
position on the nature of the offences?

Third, objectives of the study:

e Understand the nature of violations from
a comparative doctrinal perspective.

e Statement of the foundations of doctrinal
trends on the nature of violations, analy-
sis and evaluation.

e Highlight the foundations of modern
criminal policy in determining the nature
of offences.

Fourth, methodology of the study:

The study adopted a mixed methodology
of descriptive, analytical, and comparative ap-
proaches, mentioning the opinions and state-
ments of comparative jurisprudence in viola-
tions, analysis, and discussion.

|. THE POSITION OF
TRADITIONAL CRIMINAL
JURISPRUDENCE ON THE
NATURE OF VIOLATIONS

There has been a dispute over the nature of
the offences. Their definitions differed; Some of
them were perceived as administrative offences,
that is, they belonged to administrative law, and
some of them were considered criminal offences,
that is, they belonged to criminal law, including

each direction had its own reasons and reasons.
This is what we address in the doctrinal position
in support of the administrative nature of vio-
lations (the first requirement) and the doctrinal
position in support of the criminal nature of vio-
lations (the second requirement).

1. The doctrinal position in

support of the administrative

nature of violations

A trend in jurisprudence is to deny the sta-
tus of crime over offences; Thus, it was removed
from the scope of criminal law and only attached
to administrative law, which was pioneered by
German jurists. He was the first to set the bound-
aries between crimes and general administrative
violations, and this trend appeared at the end of
the 18" century. And is believed that there are
crimes that are not of a criminal nature in the
sense of understanding in the Penal Code,* says
the Italian jurist (Zanubini) explaining the doc-
trinal position of this trend: “While the distinc-
tion between offences and misdemeanours was
discussed by criminal law scholars in Italy and
France, German criminal law and administrative
law scholars were looking at the separation of
misdemeanours or criminal offences from tax of-
fences and, in general, administrative offences”’

This statement confirms the role played by
German jurisprudence, as well as the Italian
jurisprudence that was influenced by it. The Ad-
ministrative Violations Law was issued in Germa-
ny, and the Administrative Penal Code was issued
in Italy. They emphasized the administrative na-
ture of violations, and regulated the provisions of
those violations, far from the general penal code.

A. The foundations of the

jurisprudential trend in support

of the administrative nature of

violations

German jurists were the pioneers of this
trend, but they differed in determining the ba-

4 Al-Shara’a, Taleb Noor. (2007). Tax Crime. (1* Edition).
Amman: Wael Publishing and Distribution House. p.
33.

5 ibid. p. 33.
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sis on which they drew the distinction between
public administrative offenses and crimes, as
follows®:

First, the violation of the idea of natural law:

(Lutz and Feuerbach) consider their estab-
lishment based on the idea of natural law. The
offence is criminal in nature based on the point
of view when it constitutes a violation of nat-
ural law and positive law, and this is not the
case in general administrative offences which
violate the positive sub-natural law. Therefore,
public administrative offences do not fall un-
der the category of natural offences since they
are organized (artificial) offences of the legisla-
ture. Thus, criminal, and social research is not a
concern; it is intended only for the interests of
the state.

Second, violation is not a crime of injury:

The German jurist (Goldschmidt) considers an
infraction not a crime of injury. The offence is not
committed by positive acts affecting the basic
components of society and is a crime of failure
to enable the administration to perform its duty
properly. Therefore, they are often committed by
negative behaviour about participating in good
governance; That is, whoever violates a legal rule
of an administrative nature is contrary to the ad-
ministrative obligation in the face of the admin-
istration and is not a criminal in a sense under-
stood to the criminal law, and the violations on
this basis are only administrative crimes, which
was expressed by the German jurist (Bandung)
saying: that the criminal offence is a violation of
personal legal interest, whereas the offence is
considered only disobedience or disobeying an
administrative order; They are merely a conduct
contrary to a peremptory norm of law.

Third, they agree with the rules of civilization:

Max Mayo holds that the rules of civilization,
which are, in fact, moral rules, constitute the
civilizational responsibility of the people, and
therefore, they adhere to them. If they are in ac-
cordance with the legal rules, which May did not
prepare, they are addressed to the citizens, and
therefore, they are not obliged to act upon them.

6 Sorour, Ahmed Fathi. (1990). Tax crimes. (1 Edition).
Cairo: Arab Renaissance House. pp. 42-44.

If they are addressed from the street to the com-
petent bodies, then they belong to the criminal
law, and if they do not agree, which is the case
with the violations, then they are considered an
administrative offence, subject to the provisions
of the administrative penal code.

Fourth, the historical basis of the nature of
administrative violations:

In Roman law, the question of adjudication of
offences was left to the administrative authority.’
The theory of irregularities is based on a purely
historical basis; Roman law referred penalties for
police offences to be applied directly by judicial
officers acting as police officers; Violations are
committed directly to judicial officers who per-
form police functions, and the same is applicable
under German law. Penalties for violations were
issued by an administrative authority.?

Fifth, criminalization tendency because of cri-
ses and wars, simplification of procedures:

The tendency, owing to crises and wars, to
criminalize many acts and omissions was previ-
ously permitted and did not in themselves sig-
nify criminal danger. This has resulted in an in-
crease in crime and has led to duplication in the
Penal Code, where the administration tracks the
violator, tries him, and executes what it sentenc-
es, and the supporters of this system see it as a
simplification of procedures and a reduction of
the judicial authority in crimes of little harm or
danger so that they do not deserve the guaran-
tees prescribed for crimes and misdemeanours.’

Sixth, the difference of violations from crimes
in the type of interest and in the moral element:

This trend is justified by the fact that offences
are not crimes. German jurists argue that there
are two fundamental differences between a pub-

7 Ahmad Fathi Sorour. Ibid. p. 45. And Abbas, Mohamed
Ibrahim Khdeir. (2021). Obstacles to Liability in Tax
Crimes. PhD thesis. Faculty of Law. Islamic University.
Lebanon. p. 100.

8 Nasreddine, Sharafawi. (2021). The Peculiarities of Tax
Crime. PhD thesis. Faculty of Law. University of Algiers
1-Ben Sousf Ben Khada. Algeria. p. 57.

9 Mostafa, Mahmoud Mahmoud. (1983). Commentary
on the Penal Code — General Section (10" Edition).
Cairo: Cairo University Press. P. 31 and Abdel Zaher,
Ahmed. (2011). Special Criminal laws — General Theo-
ry. Book I (1% Edition). Cairo: Dar Al-Nahda. P.274.
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lic administrative offence and a criminal offence:
first, the offence is not an assault on a public in-
terest or a community interest; they are merely a
departure from the system or a lack of obedience
to it, or they are merely the cause of adminis-
trative harm, or the second difference appears in
the moral element. In a criminal offence, wilful
or negligent action is required, while in general
administrative offence, error is often assumed.®

B. Criticism of the grounds

of the administrative nature

of the violations

Some of the supporters of this trend are those
who reserve by saying that" the distinction be-
tween crime and a public administrative violation
will remain complicated, as some believe that
in most cases, the act of the perpetrator can be
described as a criminal offence and a general ad-
ministrative violation together, except for the act
which the Penal Code provides for criminalization,
such as embezzlement and falsification of official
documents, betraying the officials of the econom-
ic administration, tampering with the supply of
the state, and only practical application will show
in the future the validity or invalidity of the legis-
lative experiment.

Despite this trend, it has been criticized. Most
notably, the historical basis was abandoned by
the advent of the French Revolution. General ad-
ministrative offences and sanctions have been
incorporated into the Penal Code in accordance
with the principle of no crime and no penalty ex-
cept by provision. Thus, the determination of the
nature of the offence does not rely on historical
precedents but rather takes place through the
system of positive law. Therefore, public admin-
istrative offences have become criminal since
the time they were incorporated into the Penal
Code,? and not all public administrative offenses
are passive offenses, some of which are also pos-
itive, and are attested in several texts, in addi-

10 Mustafa, Mahmoud Mahmoud. Ibid. pp. 31-32.

11 Mustafa, Mahmoud Mahmoud. (1979). Economic
Crimes in Comparative Law. Part | — General Provisions
and Criminal Procedure. (2" Edition.). Cairo: Cairo
University Press and University Book. p. 65.

12 Al-Shara’a, Taleb Noor. Ibid. p. 39.

tion to the arguments put forward by supporters
of the trend in favour of the criminal nature of
the offenses.

It can be said that this trend suggests that of-
fences are administrative, not criminal offences
and that they are replaced by administrative law,
not criminal law; this is why the people who are
in this direction have shown themselves. This is
reflected in some comparative legislation, which
introduced the dual system of the Penal Code.
The Penal Code is limited to felonies and mis-
demeanours, while the offences are in an inde-
pendent group called the Administrative Penal
Code™ As in Italy, it is regulated in what can be
called the Code of Administrative Offences, as
in Germany.

2. The doctrinal position in
support of the criminal nature
of the violations

Proponents of this trend believe that offenc-
es should be kept under criminal law and that
a branch of the ordinary Penal Code cannot be
recognized. It is a unit of all the offences; it con-
tains felonies, misdemeanours, and offences to
which the same provisions, both material and
formal,” are generally applicable, but it recogniz-
es that they are minor offences. We address the
foundations of this trend in favour of the crimi-
nal nature of the infractions (section 1) and the
criticisms levelled against it (section II).

A. The foundations of the

jurisprudential trend in support

of the criminal nature of the

violations

The proponents of this doctrinal trend are
many, especially in France, on several bases,
place offences within the scope of the Criminal
Code. To sum them up:

First, the sharing of the character of moral sin:

The common nature of offences with felonies

13 Abdel-Zaher, Ahmed. op. cit. p. 270.
14 Mostafa, Mahmoud. Economic crimes in Comparative
Law. op. cit. p. 62.
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and misdemeanors is a moral sin, and they add
that the rule’s susceptibility to change or incon-
sistency is not limited to offences alone, but ev-
ery rule of law is subject to it

Second, commitment to the principle of sep-
aration of powers:

This trend finds that the administration is
entrusted with a share of the judiciary, contrary
to the principle of separation of powers. The ad-
ministration then combines the qualities of the
adversary and the judge, and the staff of the ad-
ministration lack the necessary training for the
judiciary, which allows the matter to be brought
to justice after the administration has been em-
powered to adjudicate such offences. This leads
to complexity and prolongation of the proceed-
ings, in addition to the fact that the rules for dis-
tinguishing between criminal offences and public
administrative offences are vague and lack the
required clarity in criminalization and punish-
ment, which is inconsistent with the principle
of legality. According to this principle, individu-
als must be able to be informed in advance of
the penalties to which they are subjected if they
commit an act or omission, and it is impossible
for the perpetrator to know in accordance with
such controls the type of offence he commits.'®

Third, the agreement of violations with the
crimes of the elements, the scope of application
and the reasons for permissibility:

Offences contain all the general elements of
the offence,” and the scope of application of the
Criminal Code in terms of time and location ap-
plies to offenses, as well as the grounds for per-
missibility, when the conditions are met; because
they are general reasons, they do not relate to a
particular crime.®

Fourth, preserving the
Penal Code:

The logic is consistent with the logic that the
interests protected by the Administrative Penal
Code relate to administrative law, not to the Pe-

integrity of the

15 Abdel-Zaher, Ahmed. op. cit. p. 275.

16 Mostafa, Mahmoud. Economic crimes in Comparative
Law. op. cit. pp. 63-64.

17 Al-Shara’a, Taleb Noor. Ibid. p. 43.

18  Ibid. pp. 44-45.

nal Code. The rules of the Penal Code are dis-
persed and distributed to other branches of the
law. Punitive rules relating to trade or industry
become branches of law called the Commercial
Penal Code or the Industrial Penal Code, and
these results are unacceptable; they destroy the
integrity and substance of the Penal Code.”

Proponents of this trend have coined the term
special penal codes, which are meant to include
the range of offences that have a certain legal
independence under which the administrative
penal code is incorporated, and the criterion of
such independence has been questioned. Some
went on to introduce the criterion of legislative
independence, that is, the existence of a certain
set of offences in legislation separate from the
Penal Code, such as the Traffic Act, while others
have considered the interest that the legislation
aims to protect. Thus, material interests are pro-
tected by the Financial Penal Code, and econom-
ic interests are protected by the Economic Penal
Code, thus, it is likely from the jurisprudence that
the independence of the Special Penal Code does
not mean its complete separation from the Gen-
eral Penal Code. However, the general provisions
of the Act remain the principal to be referred to
whenever the special Penal Code is deficient or
deficient.?

B. Criticism of the grounds

supporting the criminal nature

of the infractions

Although the criminal nature of the offences
is defended and maintained in the framework
of the tripartite division of the offence, it is gov-
erned by the Criminal Code; there are those who
believe that some laws should include adminis-
trative and disciplinary sanctions for those who
violate certain administrative provisions; in such
cases, the legislator considers that the offence
is a minor offence and does not deserve to be

19 Abdel Basseer, Issam. (2009). Afifi Hussein Penal texts
in non-criminal laws toward a new criminal policy —
a fundamental analytical study. Cairo: Dar Al-Nahda
Al-Arabia. p. 42 and later.

20 Abu khutwa, Ahmed Shawgqi Omar. (N.D). Explanation
of the General provisions of the Penal Code. Cairo: Dar
Al-Nahda Al-Arabia. p. 15.
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considered a criminal offence.’ This statement
acknowledges general administrative offences;
no justification for him.

In addition, offences are distinct from offenc-
es and misdemeanours in many legal provisions.
Whether the substantive provisions or the pro-
cedural provisions, for example, in the origin of
the violations are unintentional crimes, some
jurisprudence even holds that the violations are
material crimes, and if the trend is not to believe
that the violations are material crimes, stressing
that “there is no crime without a moral element”.
The difference between offences and offences
and misdemeanours remains clear regarding the
form of the moral element, and the offences, due
to their insignificance, are not recorded in the
criminal record or the criminal record, the sys-
tem of rehabilitation does not apply to them, and
there is no need to apply it to them.?

In this discussion, we conclude by discussing
the grounds for both directions and the criti-
cisms directed against them. The trend of admin-
istrative nature was successful in its arguments,
and although there were some observations,
they were not substantive, as was the trend of
the criminal nature of the infractions. What has
been said is the abandonment of the historical
basis of the administrative nature of irregular-
ities after the French Revolution. It does not
mean that the nature of administrative offenc-
es is extinguished. As practical as it has been,
the principle of separation of powers has been
rigidly applied. France has since recognized the
nature of administrative offences, which are met
with general administrative sanctions, and the
principle of separation of powers has not been
violated but has been applied flexibly. Coopera-
tion between the authorities, the relationship of
cooperation between the judiciary and the exec-
utive branch, and the statement that there is an
agreement in many provisions between offences
and offences. The offence must be covered by the
Criminal Code. So the statement is not correct;
where there is a fundamental difference, espe-

21 Mostafa, Mahmoud. Economic crimes in Comparative
Law. op. cit. p. 67.
22 Abdel-Zaher. Ahmed. Ibid. pp. 278-279.

cially in the type of interest protected and the
moral element, even if recognized. Why are dis-
ciplinary offences not included as a criminal of-
fence? It contains the same elements of a crim-
inal offence, not to mention the recognition by
supporters of the trend of the criminal nature of
the infractions; there are minor offences that are
sanctioned by a general administrative penalty.

The researcher believes that the Code of
Administrative Offences, or the Administrative
Penal Code, is not a special criminal law and is
not a matter of distribution and dispersion of
the Penal Code, as the proponents of the crimi-
nal nature of the violations say. Being a law that
has its own autonomy from criminal law, even if
it is taken from its general provisions. It is well
known that administrative law is still evolving,
and its rules are not complete. The penalty is
administrative rather than judicial, which is the
most obvious response to this trend, and pub-
lic administrative offences are often determined
by the executive rather than the legislature, as
authorized by the latter, in cooperation between
the authorities and in the public interest.

ll. THE POSITION OF MODERN
CRIMINAL POLICY ON THE
NATURE OF VIOLATIONS

Legal disputes concerning the nature of the
offences needed a review to meet the changes
in the world. The modern criminal policy has,
therefore, taken a position on the nature of the
offences. Based on these variables, criminal pol-
icy refers to the main ideas that guide the law in
its establishment and application. The directive
at the establishment stage is directed only to the
legislator, while at the implementation stage, it is
directed to the judge and other bodies responsi-
ble for implementing the law.?

While it is recognized that the Criminal Code
plays an active role in preserving society and
its values and combating crime through crimi-
nal punishment, its involvement has increased

23 Sorour, Ahmed Fathi. (1972). Origins of Criminal Poli-
cy. Cairo: Dar Al Nahda Al Arabia. p. 10.
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in many areas. The expansion of the role of the
State and its interference in many aspects of life.

This is in the context of the economic, so-
cial, and political changes that the world has
witnessed, especially after world wars and eco-
nomic crises. As the State’s means of combat-
ing crime, however, this has led to the excessive
use of criminal penalties and the excessive use
of punitive weapons for acts that were not as
threatening and dangerous by criminalizing them
and the punishment being disproportionate to
the offence. This, in turn, has led to an increase
in criminal legislation, and the rights and free-
doms of individuals are threatened because the
excessive criminalization of the punishment of
breaches of obligations is aimed solely at an or-
ganizational, economic, or political purpose. It is
considered an unwise use of criminal law, which
undermines the absolute sharpness of the sword
of punishment and turns this law into a mere in-
strument of terror.

Criminal jurisprudence has therefore advo-
cated a reduction in criminal law policy, As it
is not the only means of dealing with unlawful
acts but the last means, and according to crim-
inal justice, non-criminal laws are responsible
for dealing with less serious violations,”® and the
criminal law also performs part of the function
of the law in protecting interests, but it plays a
different role than others.?® Which means diversi-
ty of interests; The existence of a minimum level
of public interest in Hick’s view, justifies the leg-
islator’s intervention to issue a legal regulation,
but if that interest ceases to exist; It negates the
legal and logical justification for the enactment
of legislation;?” Thus, the intervention of the leg-
islation in the promulgation of a new legal reg-
ulation outside the Criminal Code was justified;

24 Behnam, Ramses. op. cit. p. 14.

25 Abdullah, Firas Abdel Moneim. (2019). Criminal Law
and its need for Philosophy. Journal of Legal Sciences.
University of Baghdad. (2). p. 82.

26 Khalifa, Ahmed Mohamed. (1959). General Theory of
Criminalization: A Study in the Philosophy of Criminal
Law. (1° Edition). Egypt: Dar Al-Maarif. p. 110.

27 Azar, Adel. (1972). Concept of Legal interest. Nation-
al Criminal. Journal. Egypt: National Center for Social
and Criminal Research. (3). pp. 396-397.

not at the minimum, but the existence of public
interest at its highest, in the regulation of public
administrative violations.

The attitude of modern criminal policy to-
ward determining the nature of offences was
based on the phenomenon of reducing criminal-
ization and the phenomenon of reducing pun-
ishment, and the Bellagio Conference held in It-
aly in 1973 was the first conference to seriously
consider its study.?® Therefore, we address this
position through the phenomenon of reducing
criminalization (the first requirement) and the
phenomenon of reducing punishment (the sec-
ond requirement).

1. The phenomenon of limiting
criminalization

The reduction of criminalization is one of the
two parts of the jurisprudential basis that contrib-
uted to highlighting the nature of the violations
and making the transition from criminal law to
administrative law in both parts: the shift from
criminal crime to general administrative offence
and the shift from a criminal penalty to general
administrative punishment, and the reduction
of criminalization, or also called the policy of
non-criminalization, or apostasy from criminal-
ization, finds its roots in the ideas of the social
defense movement.”

The development of the world, especially in
the economic field, demonstrated artificial un-
lawful acts, which were countered by the Crimi-
nal Code, which is the most powerful barrier for
protecting interests, but which went beyond the
scope of excessive criminalization. This has led to
an unjustified widening of the scope of criminal-
ization and has resulted in an increase in crim-

28 Mohamed, Amin Mostafa. (2017). General Theory of
Administrative Penal Law — the phenomenon of lim-
iting Punishment. Alexandria: University Press House.
p. 20.

29 Ben Jiddo, Amal. (2018). Reduction of Criminalization
and Punishment in contemporary Criminal Politics.
Journal of Legal Studies and Research, Algeria: Faculty
of Law and political Science, Mohamed Boudiaf Uni-
versity of Balsila. (10). p. 189.
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inal legislation. Jurisprudence has been heard
at international conferences, and its call for the
reduction of criminalization is followed by the
same call at national levels. Thus, the limitation
of criminalization is, in fact, one of the terms de-
vised by the jurisprudence, and its grounds can
be rooted in two principles: Necessity and inter-
est, on the one hand, and balance and propor-
tionality, on the other.>® We explain the definition
of limitation of criminalization (section 1) and the
nature, standard and types of limitation of crim-
inalization (section I1).

A. Definition of limitation

of Criminalization

The jurisprudence did not agree on a defini-

tion of limiting criminalization; it is described in
several pictures as follows:?'

e In comparison with the reduction of pun-
ishment, it is defined as the measure that
aims to abolish the application of the
criminal penalty, while the reduction of
punishment - is the complete abolition of
any penalty of any kind.

e Image two: some define it as stripping
crime of its criminal character, without
abolishing the penalty that can restrict
the rights of individuals.

e Image three: The Belgian Criminal Code
Review Commission of 1979 defined it as
decriminalization.

e Image four: defined as decriminalization
and, consequently, abolition of punish-
ment as well.

e Fifth Image: it is defined in Arab jurispru-
dence as decriminalizing a particular act
in a way that leads to legal recognition
of the legality of this act, so that it is not
subject to any kind of sanctions.

e Finally, there are those who define it, af-
ter criticizing the previous definitions, as
the abolition of the legal existence of the

30 Jalal, Mahmoud Taha. (2004). Origins of Criminaliza-
tion and Punishment in contemporary Criminal Poli-
tics “Comparative Study”. PhD thesis. Faculty of Law.
Ain Shams University. p. 268.

31 Jalal, Mahmoud Taha. Ibid. pp. 246-251.

criminal rule, by both, in a way that leads
to the decriminalization of the behaviour,
and thus the recognition of its legitima-
cy, and the possibility of continuing to
subject it to another non-criminal legal
rule. This is for reasons based on consid-
erations of appropriateness dictated by
criminal policy.

e From the previous definitions; we find that
the jurisprudence has different views re-
flecting its position on limiting criminal-
ization, which has been criticized by some
because of its confusion with the concept
of limiting punishment, its insignificance,
or its overextension of its legitimacy.

The researcher considers that the most cor-
rect definition is the last one; that the act was
decriminalized, followed by the abolition of the
criminal penalty, and not only did it, but decided
that it could be subject to administrative or oth-
er legal rules. This definition, however, deals with
acts that exist and are criminalized in the Crimi-
nal Code, or are criminally unlawful. This means
that it is not used for unlawful acts, may be up-
dated according to changes in various areas of
life, especially economics. They are originally
born into non-criminal legal rules.

It is worth noting; It is preferable not to use
the term crime; After the act is a criminal offence,
or a new fabrication, and if some attribute it and
restrict it according to the legal rule governing it,
it is said that it is an administrative offense, but
it is preferable to use the term general adminis-
trative offence. It reflects freedom from criminal
law completely and shows the extent to which
it is independent of it, and subject to adminis-
trative law.

B. Nature, standard and types of

limitation of criminalization

It is necessary to disclose the nature and
standard of limitation of criminalization, and to
indicate the types thereof; it is possible to under-
stand the position of modern criminal policy on
the nature of the offenses, these are as follows:

First, the nature of limiting criminalization:

The reduction of criminalization is of a pure-
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ly objective nature, which in turn has important
consequences; it can be summed up that decrim-
inalized conduct becomes lawful. This makes it
ineligible for criminal participation, whether the
contributor is an actor or a partner, ignorance is
also a limitation of criminalization. Any belief by
the perpetrator, contrary to reality, that his act is
punishable by law does not negate the legality of
his act,?> nor does the limitation of criminaliza-
tion mix with any personal elements. It is the re-
sult of circumstances and considerations dictat-
ed by the nature of the interest being protected,
and the amount of damage or threat to values
and interests involved in the conduct.®

Second, the criterion of limiting crimi-
nalization:

This criterion is achieved by the lack of two
important principles, necessity, and proportion-
ality in conduct, as an offense against interests
has not been criminalized, due, inter alia, to
the insignificance of the attack which does not
amount to harm or threat of danger, or because
the conduct does not involve harm or danger in
the first place. The last reason lies in the ability
of other non-criminal means to defend and se-
cure the interests that deserve protection, and
to restore the balance that was disturbed by
that attack.*

Third, the types of limiting criminalization:

For reducing criminalization, there are two
methods: the first - Absolute; This category re-
quires that the conduct that has become lawful
affects a single legal interest protected by crim-
inal rules, and that, as a result, criminal permis-
sibility will apply to other branches of law. The
second type is relative - it is achieved by mak-
ing the act criminal only, while it remains illegal
for other branches of the law. The reason lies in
the fact that the assault subject to criminal per-
missibility has affected numerous legal interests
belonging to other branches of law.** So the sec-

32 Jalal, Mahmoud Taha. op. cit. p. 252.

33 Ibid. p. 253.

34 Sorour, Ahmed Fathi. (2001). Constitutional Criminal
Law. (1* Edition). Cairo: Dar Al-Shorouk. p. 161.

35 Al-Shammari, Maali Hamid Saud. (2019). The phe-
nomenon of fragmentation of penal texts in contem-
porary criminal politics. PhD thesis. Faculty of Law.

ond type; It is what achieves the administrative
nature of violations.

It should be noted that the limitation of crim-
inalization and the permissibility of conduct is
either by the legislative authority competent to
enact the law, or by the judiciary. When the com-
petent court has ruled that a particular legal pro-
vision is unconstitutional or takes the form of a
general amnesty. It is an act exclusively within
the competence of the legislator, which results in
retroactive decriminalization.®

2. The phenomenon of limiting
punishment

The reduction of punishment is the other part
of the doctrinal basis that has contributed to
highlighting the nature of offenses and to making
the transition from criminal law to administrative
law in both parts: from criminal punishment to
general administrative punishment, and from
criminal offence to general administrative of-
fense. We explain the definition of the limitation
of punishment (section 1), and the reasons for
the emergence of the limitation of punishment,
nature and standard of the limitation of punish-
ment (section Il).

A.Definition of limitation

of punishment

Several doctrinal definitions of the term lim-

itation of punishment have been provided, col-
lected in the following configuration:*

e The first: when the legislator seeks to
abolish the criminalization text and fully
recognize its legality; That is, the act that
was criminalized in the Penal Code has be-
come permissible, clearly, and explicitly,

Al-Nahrain University. Irag. p. 211 and Salem, Omar.
(1997). Towards the Facilitation of Criminal proceed-
ings (comparative study). (1% Edition). Cairo: Dar
Al-Nahda Al-Arabiya. p. 93.

36 Al-Shammari, Maali Hamid Saud. Ibid. pp. 211-212.

37 Khalfi, Abdurrahman. (2021). The transition from
criminal to administrative punishment (comparative
jurisprudential study). Journal of Sharia and Econom-
ics. Faculty of Sharia and Economics. Prince Abdelkad-
er University of Islamic Sciences Constantine. 5 (10).
pp. 105-106.
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and this image is what the jurisprudence
calls the limitation of criminalization.

e The second: when the legislator seeks to
maintain the criminalization, but to re-
duce its severity, any mitigation within
the criminal system, by reducing the se-
verity of sentences to reduced sentences,
or long sentences to short sentences. The
latter, which has caused a great imbalance
in the penal system, so that alternatives
have been considered to achieve their ob-
jectives without their disadvantages, such
as a moratorium system, judicial testing,
and other alternatives.

e The third: to maintain the criminalization
of the act, but to move away from the
criminal procedure. Stop criminal prose-
cution and resort to non-penal procedur-
al options, such as compensation of the
victim and work for the public benefit.

e The fourth: a complete shift from criminal
law to another legal system. The act be-
comes permissible does not constitute a
crime, but remains illegal under another
legal framework, whether civil or admin-
istrative, but the more fortunate area is
administrative law.

e The fifth: seems to be the closest to log-
ic and the most capable of grasping this
concept;*® that the limitation of punish-
ment is any form of commutation within
or outside the criminal system, by shift-
ing from the criminal system to another
legal system.

From the previous definitions; The fifth
picture is actually closer to logic, but what is
consistent with and serves as a basis for de-
termining the nature of the violations; It is the
definition of the fourth image; Represented
by: transferring the act from the criminal law
to another law. Any transformation of the act
from a criminal offence into a general admin-
istrative offence, and thus the criminal pen-
alty becomes a general administrative penal-
ty. The administrative nature of the offenses
can be said to be upheld by modern criminal

38 Jalal, Mahmoud Taha. op. cit. p. 293.

policy. This term is preferred by the law; In
his view, the limitation of punishment is the
complete abandonment of the criminal law
to punish certain conduct, as such conduct is
provided for in another law, such as the Ad-
ministrative Penal Code, which establishes
an administrative penalty for it, although the
conduct is decriminalized and is not a crim-
inal offence, it remains illegal. Another legal
intervention was needed to establish a penal-
ty to ensure non-infringement, so such renun-
ciation was not a limit to criminalization, as
there was no abolition of wrongfulness.*

The transition from criminal to administrative
law can be said to be the decriminalization of the
penalty by referring it to administrative bodies,
to impose general administrative sanctions for
the wrongful act, which we call general admin-
istrative offenses; excluded from the scope of
criminal offenses. This means upholding the ad-
ministrative nature of the irregularities.

B.Nature and standard

of limitation of punishment

The reasons for the emergence of the limita-
tion of punishment:

The policy of reducing punishment is based
on the ideas of positivism, which wanted to re-
place punishment with precautionary measures,
and also on the movement of the International
Federation of Criminal Law, which necessitated
the tolerance of some criminals, especially juve-
niles, and those who are subject to short-term
custodial sentences, who should be subjected to
alternatives other than punishment.® It inevita-
bly leads to the facilitation of criminal proceed-
ings, limits the many criminal cases that crowd
the courtyards, and thus gives them an opportu-
nity to focus on the most important cases.”

Reduction of punishment is the result of so-
cial, economic, and political changes that the
world has experienced. This means that it was

39 Mohamed, Amin Mostafa. op. cit. p. 47.

40 Salem, Omar. op. cit. p. 100.

41 Nasser, Hamoudi. (2017). The Criminal Justice crisis: A
Study in causes and Solutions. Maaref Journal, Univer-
sity of Bouira. Algeria. 12 (22). p. 29.
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not born by chance, but based on a number of
reasons and justifications, which are the same
that led to the crisis of criminal justice and the
crisis of criminal policy in general, and these rea-
sons and justifications at the same time are the
reasons and justifications for the transition from
criminal crime to public administrative offense.
One group of jurisprudence has classified these
justifications into two types: legal and factual,®
and* another group has classified them into oth-
er two types: substantive and procedural, and
another has considered them to be legal securi-
ty, economic security, and social security.** These
are all the reasons: criminal legislative inflation,
short-term imprisonment, formality, and inca-
pacity of the justice system.

This new doctrinal phenomenon was first ad-
dressed at the Sixth Conference of European Min-
isters of Justice in 1970 and endorsed by modern
criminal policy; it is necessary to determine the
nature of the violations.

The nature of punishment:

Punishment is of an objective nature, because
it is associated with punishment only without
the presence of any personal elements,” it re-
flects certain considerations related to the idea
of the deprivation of liberty penalty in terms of
its purposes and objectives, the extent to which
it is capable of achieving these goals or objec-
tives, and the extent to which it can be replaced
by other alternatives.‘® In terms of the entity, or
in terms of the effects, it is limited to the conduct

42 Ben Abdullah, Farid. (2019). Alternatives to punish-
ment in contemporary criminal policy, “Administrative
penalty and the penalty of work for public benefit as a
model”. Journal of Law and political Science. Faculty of
Law and political Science. University of Tiaret. Algeria.
5(2). p. 78.

43 Laaraba, Manal and Al-Ayeb, Samia. (2021). The role of
restorative criminal justice in reducing the criminal jus-
tice crisis. Academy of Social and Humanitarian Studies.
University of Hassiba Ben Bouali Al-Chlef. Algeria.13 (2).
p. 333.

44 Al-Arrousi, Mohamed. (2018). Policy of Reduction of
Criminalization or impunity. Electronic Journal of Legal
Research. Morocco. (2). p. 32.

45 Ben Jiddo, Amal. op. cit. p. 192.

46 Moiza, Redha Ben said. (2016). Rationalizing Crimi-
nal Policy in Algeria. PhD thesis. Faculty of Law — said
Hamdeen. University of Algiers 1. p. 225.

being punished without the personal factors of
the perpetrator.”’

One of the most important consequences of
this nature is that ignorance of it, i.e., the belief
- contrary to reality — that it does not exist, does
not prevent its application and benefit from it,
and the error of it, i.e., the belief - contrary to re-
ality - that its existence does not lead to benefit
from it, the reason for both cases. The limitation
of punishment is linked to objective causes and
purposes that have nothing to do with the per-
sonal belief of the perpetrator.”®

The standard of limiting punishment:

The purpose of punishment is to protect val-
ues and interests and to restore the balance that
is normally disturbed by the crime. Punishment
is therefore linked to the principle of necessi-
ty, in other words, punishment is only justified
if there is a social interest of some importance,
which cannot be adequately protected without
criminal punishment, if the social interest is not
of such importance, or is of such importance, but
it can be protected without criminal punishment.
In both cases,” there was no need to justify
punishment.

In contrast, punishment is linked to the prin-
ciple of proportionality. That is, the proportion-
ality between punishment and crime must be
based on sound considerations, to strike a bal-
ance between rights and freedoms and the pub-
lic interest; this is to achieve the objectives of
the punishment.*®

In the light of this limitation, the criterion for
limiting punishment is the selection of propor-
tionality; it helps to draw the line between a crim-
inal offense which is subject to a criminal penal-
ty and a general administrative offense which is
subject to a general administrative sanction.”

It can be said, while there are similarities and

47 Jalal, Mahmoud Taha. op. cit. p. 296.

48 Ibid. p. 296.

49 Al-Jubouri, Mustafa Taha Jawad. (2020). Proportional-
ity between public and private interest in criminal law.
(comparative study). PhD thesis. Alamein Institute for
Graduate Studies — Law Department. Iraq. p. 151.

50 Sorour, Ahmed Fathi. Constitutional Criminal Code.
op. cit. p. 160.

51 Al-Jubouri, Mustafa Taha Jawad. op. cit. p. 151.
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convergence between the reduction of criminal-
ization and the reduction of punishment, there
are differences. Limiting the criminalization of
conduct is the abolition of the criminal rule for
the protection of the interest to which it is prej-
udicial, while limiting the punishment. It is a
modification of the part of the penalty contained
in the Criminal Code. Any commutation without
prejudice to the part of the mandate, or the re-
placement of the criminal rule as a means of pro-
tecting a social interest by a non-criminal rule,*
this is on the one hand, and on the other hand;
In both the absolute and the relative limitation
of criminalization, the legislator decides to ter-
minate the existence of the criminal rule for the
protection of the particular interest, while in the
reduction of the penalty the interest for the crim-
inal protection remains worthy of protection, but
the legislator considers that the necessary pro-
tection can be secured during the imposition of
the penalty, or replaced by a non-criminal penal-
ty.” The fundamental difference between them is
manifested by the influence of each on the com-
position of the criminal base.* The limitation of
criminalization leads to the abolition of the legal
existence of the two criminal rules (assignment
and punishment), while the reduction of punish-
ment replaces the criminal rule with a non-crimi-
nal norm, it may be administrative or other.

It is worth mentioning; that under the admin-
istrative penal sanction, the act becomes crimi-
nally lawful, but is prohibited by other laws, espe-
cially administrative ones. The violator is subject
to an administrative penalty, often a fine through
the administration, but the right to appeal to the
criminal justice system when the violator does not
accept the administrative penalty; the administra-
tive system was favoured to avoid the rigors of the
criminal law, and to achieve the contemporary ob-
jectives of criminal policy, including compensat-
ing the damage caused by the crime, and avoiding
short-term custodial sentences (especially in the
case of offenses)® at the same time.

52 Jalal, Mahmoud Taha. op. cit. p. 297.

53 Al-Shammari, Maali Hamid Saud. op. cit. p. 215.

54 Jalal, Mahmoud Taha. op. cit. p. 296.

55 Otani, Safa. (2014). Rationalizing Punishment in con-

The researcher considers that offenses are
the core scope of the application of the policy of
reducing criminalization and punishment. Most
of these offenses protect complementary inter-
ests, as well as their subjectivity in incrimination
and punishment by not being subject to the gen-
eral rules governing felonies and misdemean-
ours. Some comparative laws have tended to de-
criminalize violations, considering them merely
errors or administrative violations that the ad-
ministration is competent to track down and im-
pose a penalty on the violator.’® Thus, both the
limitation of criminalization and the limitation
of punishment play an effective role in uphold-
ing the administrative nature of the offences; its
provisions shall be regulated under the rules of
administrative law.

Based on the above, that there is no uniform
legislative policy on the nature of offences, they
differ from one country to another. This is due
to the philosophy of the State, its political, eco-
nomic, and social environment, and that policy is
not static, but relative: one State may view infrac-
tions as a criminal offense, governed by the rules
of criminal law, another as merely a general ad-
ministrative offence governed by the rules of ad-
ministrative law, and even State policy changes
from time to time. Some behaviours may be con-
sidered illegal, general administrative irregular-
ities, the perception of which may have changed
at another time, consider them criminal offenses.
Germany and Italy have adopted the Code of Of-
fences or Administrative penalties, while France
has not, without denying that there have been
shifts in the latter’s attitude toward establishing
the administrative nature of the infractions.

CONCLUSION

After reviewing the position of the compar-
ative jurisprudence divided toward the nature

temporary Criminal Politics. Journal of Sharia and Law.
Faculty of Law. United Arab Emirates University. 28
(60). p. 138.

56 Nazzal, Dred Walid. (2019). Adjudication of criminal
offenses. Master Thesis. Faculty of Law. University of
Baghdad. p. 19.
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of the violations, and mentioning the founda-
tions on which each doctrinal trend was based,
and what and what modern criminal policy saw
in that;, the research came to many conclusions
and recommendations:

Results

The study showed the complexity of
determining the nature of the offenses,
dividing the doctrinal position on the na-
ture of the infractions; a tendency con-
sidered to be of an administrative nature.
They belong to administrative law and
are of a criminal nature, it belongs to the
Criminal Code.

The study clarified the basis of the juris-
prudence supporting the administrative
nature of the infractions, namely that they
do not violate natural law, are not harm-
fulin origin, and are regulatory violations
by the legislator, which are of a negative
nature. They often consist of refraining
from and obeying administrative orders
and have a purely historical basis. In the
Roman State, it was the administrative
authority that imposed the penalty on the
offender, and it affected only secondary
interests. They are less serious, and inde-
cent in criminalization, because of wars
and crises, and the search for simplifica-
tion of procedures, while the foundations
of the jurisprudential trend in support of
the criminal nature of violations are that
they share with crimes and misdemean-
ours the character of moral sin, and that
the statement by its administrative na-
ture violates the principle of separation
of powers, shares with the crime the el-
ements and scope of application and the
reasons for permissibility, and maintains
the unity of the penal law.

The study revealed that the doctrinal
trend of the administrative nature of the
infractions was more successful in the
trend of the criminal nature of the infrac-
tions, and the criticism against him was
not substantive, but often counterpro-

ductive. What has been said is the aban-
donment of the historical basis of the ad-
ministrative nature of irregularities after
the French Revolution. The principle of
separation of powers was applied in prac-
tice, in particular, since France has since
recognized the nature of administrative
offences, the principle of the separation
of powers has not been violated, and is
being applied flexibly. In addition, the
principle of separation of powers has not
been violated in reality, and the point is
that it is applied flexibly. The existence
of cooperation between the authorities,
especially the judicial and administrative
authorities, and the statement that there
is agreement in many rulings between vi-
olations and crimes. This does not mean
that they are of one type; Where disagree-
ment exists, especially regarding the type
of interest protected and the moral ele-
ment; As critics of this trend acknowl-
edged; In the presence of minor offenses,
the perpetrator is sanctioned by a general
administrative penalty.

The study confirmed that the law of gen-
eral administrative violations, or the so-
called administrative penal code, is not a
special criminal law, and is not a matter of
distribution and dispersion of the penal
code, as advocates of the criminal nature
of the violations say. It is a law that has its
own independent character, deriving from
the independence of offenses from crim-
inal offenses, even if it is taken from its
general provisions. It is well known that
administrative law is still evolving, and
its rules are not complete. The penalty is
administrative rather than judicial, and
public administrative offenses are often
determined by the executive rather than
the legislature, by virtue of the latter’s au-
thorization, and in application of the co-
operation of the authorities for the public
interest.

The study revealed that the attitude of
modern criminal policy in supporting the
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administrative nature of the infractions,
based on reduced criminalization and
reduced punishment. Infractions are the
core scope of the application of the pol-
icy of reducing criminalization and pun-
ishment. Therefore, they are instrumental
in upholding the administrative nature of
the infractions.

The study confirmed that the legislative
policy of States toward the nature of the
infractions is not uniform, not fixed, but
relative; they differ from one country to
another - different philosophy of the State
and its political, economic, and social envi-
ronment. One State may consider irregular-
ities to be a criminal offense, another to be
merely general administrative offenses, and
the policy of the State itself may change
from time to time, some unlawful conduct
may be regarded as general administrative
offenses at one time, and its perception
may change at another time. They are con-
sidered criminal offenses.

Bibliography:

Recommendations

The study recommends further research
on the adoption of an independent legal
system for public administrative offenc-
es, the establishment of a general theory
of wrongdoing, as well as the non-use of
criminal terminology; the term crime and
punishment are used as punishment.

The study recommends the establishment
of controls and restrictions on adminis-
trative authorities when they sign gener-
al administrative sanctions in the face of
public administrative violations, to pre-
vent its abuse and abuse of this power,
and preserve the constitutionally guaran-
teed rights of individuals.

The study recommends the importance
of enhancing public awareness about the
administrative nature of irregularities, the
role of general administrative sanctions
in reducing them quickly and effectively
and reducing the backlog of cases before
the courts.
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ABSTRACT

The rapid integration of emerging technologies into various facets of
society has brought about a paradigm shift in the realm of Intellec-
tual Property Rights (IPR). This comprehensive study seeks to unrav-
el the intricate dynamics surrounding the intersection of emerging
technologies — such as artificial intelligence, blockchain, and bio-
technology - with IPR in the digital age. The overarching objective
is to scrutinize the challenges and opportunities that emerge from
this synergy, thereby contributing to a nuanced understanding of the
evolving landscape of intellectual property. An extensive literature
review explores the historical evolution of IPR, providing a founda-
tion for comprehending the traditional principles underpinning this
legal domain. Building upon this historical context, the study delves
into the impact of contemporary technologies on patent law, copy-
right, and trademark regulations. Notable advancements in artificial
intelligence present challenges related to patentable subject matter
and algorithmic inventions, prompting a critical analysis of their im-
plications. Similarly, biotechnological innovations introduce ethical
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considerations, necessitating an examination of
their effect on the patentability of novel inven-
tions. The research concludes by offering rec-
ommendations for legal adaptations, ensuring
that intellectual property laws remain robust
and adaptable in the face of the challenges and
opportunities ushered in by the digital age.

KEYWORDS: IPR and digital age, Technology,
Virtual impact, Technological advancement

INTRODUCTION

The introduction contextualizes the research
by highlighting the accelerated pace of techno-
logical advancements and their profound impli-
cations for IPR. It underscores the necessity of
a comprehensive examination to navigate the
intricate dynamics of technology’s influence on
intellectual property.

BACKGROUND

The advent of the digital age has ushered
in an era of unprecedented technological inno-
vation, bringing forth advancements in artifi-
cial intelligence, blockchain, and biotechnology
that are reshaping the global economic and so-
cial landscape. As these emerging technologies
continue to permeate various industries, their
profound impact on Intellectual Property Rights
(IPR) has become increasingly evident. Intellec-
tual property, encompassing patents, copyrights,
and trademarks, serves as the cornerstone for
fostering innovation, creativity, and economic
growth. However, the accelerated pace of tech-
nological change presents both challenges and
opportunities for the traditional frameworks
governing IPR.

e Acceleration of Technological Ad-
vancements!’
1 Lim, D., (2019, April 9). Al & IP: Innovation & Creativity

in an Age of Accelerated Change. SSRN, Akron 52 Law
Review 813 (2018), pp.1-63.

The past few decades have witnessed expo-
nential growth in technological capabilities, with
breakthroughs in Al, blockchain, and biotech-
nology becoming integral parts of daily life. Al,
powered by machine learning algorithms, has
demonstrated the ability to create, innovate, and
automate tasks traditionally associated with hu-
man intelligence. Blockchain technology has dis-
rupted conventional notions of trust and trans-
parency by providing decentralized and secure
systems for data management and transactions.
Simultaneously, biotechnology has pushed the
boundaries of innovation in healthcare, agricul-
ture, and environmental sustainability.

e Dynamic Nature of Intellectual Prope-

rty Rights:2

The traditional mechanisms governing intel-
lectual property face unprecedented challenges
in this dynamic technological landscape. Patents
designed to protect novel inventions find them-
selves navigating the intricate terrain of algorith-
mic innovations. Copyright, intended to protect
creative works, grapples with the emergence of
Al-generated content. Trademarks, as symbols of
brand identity, confront new challenges in virtu-
al spaces and the metaverse. The interplay be-
tween these emerging technologies and estab-
lished IPR frameworks necessitates a nuanced
understanding to address the evolving complex-
ities effectively.

e Global Interconnectedness and Policy Im-

plications:?

The digital age has ushered in a new era of
global interconnectedness, where ideas, infor-
mation, and innovations flow seamlessly across
borders. This interconnectedness amplifies the
importance of a harmonized and adaptable in-
tellectual property regime that can effectively

2 Billette de Villemeur, E., Ruble, R., & Versaevel, B.
(2019). Dynamic competition and intellectual proper-
ty rights in a model of product development. Journal
of Economic Dynamics and Control, 100, pp. 270-296.
Article e2018.11. 009. https://doi.org/10.1016/].
jedc.2018.11.009

3 Kowalski, P., Rabaioli, D., & Vallejo, S. (2017). Interna-
tional Technology Transfer measures in an intercon-
nected world: Lessons and policy implications. OECD
Trade Policy Papers, (206), pp. 1-85 Article €18166873.
https://doi.org/10.1787/18166873
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balance the interests of creators, innovators,
consumers, and the broader public. As countries
and regions grapple with the regulatory implica-
tions of emerging technologies, there is a press-
ing need for comprehensive research to inform
policymakers, legal practitioners, and stakehold-
ers about the challenges and opportunities that
lie ahead.

Against this backdrop, this comprehensive
study aims to delve into the intricate dynamics of
how emerging technologies influence Intellectual
Property Rights. By exploring the challenges and
opportunities presented, this research endeav-
ours to contribute valuable insights to the ongo-
ing discourse surrounding the adaptation of IPR
frameworks to the demands of the digital age. In
doing so, it seeks to pave the way for informed
policy decisions, legal adaptations, and industry
strategies that foster innovation, protect creative
endeavours, and ensure the continued evolution
of intellectual property in a technologically dy-
namic world.

OBJECTIVES

This section outlines the study’s specific ob-
jectives, including exploring challenges posed by
emerging technologies, identifying opportuni-
ties for enhanced protection, and assessing the
adaptability of existing IPR regulations.

1. LITERATURE REVIEW
1.1 Historical Evolution of IPR

The historical evolution of Intellectual Prop-
erty Rights (IPR) is a fascinating journey reflecting
societal, economic, and technological changes
over time. The concept of protecting intellectual
creations and innovations has ancient roots, but
formalized legal frameworks emerged much lat-
er. Here’s a brief overview of the historical evo-
lution of IPR:

e Ancient Roots:

Roman Law and Manuscript Copying 1996: In
ancient Rome, there were early instances of legal

protection for certain creations. For example, the
Lex Rhodia of the 2" century BCE granted protec-
tion to sea captains for their innovations. Man-
uscript copying in monasteries during the Mid-
dle Ages also saw early forms of copyright-like
protection.

Venetian Statute 1474: The Venetian Statute
is considered one of the earliest forms of pat-
ent law. It granted inventors a limited monop-
oly over their inventions, marking a significant
step towards formalizing intellectual property
protection.

e 17" to 19*" Centuries:

Statute of Anne 1710: The Statute of Anne in
England is often regarded as the first modern
copyright law. It granted authors the exclusive
right to print and publish their works for a limited
period, providing a legal framework for protect-
ing literary works.

Statute of Monopolies 1624: In response to
abuses of patent monopolies, the Statute of Mo-
nopolies in England limited the types of inven-
tions that could be granted patents, emphasizing
public interest.

Paris Convention 1883: The Paris Convention
for the Protection of Industrial Property was a
landmark international treaty that established a
framework for mutual recognition of patents and
trademarks among member countries.

e 20" Century:

Berne Convention 1886: The Berne Conven-
tion for the Protection of Literary and Artistic
Works was another key international treaty, set-
ting standards for copyright protection and pro-
moting the idea of national treatment for for-
eign creators.

TRIPS Agreement 1994: The Agreement on
Trade-Related Aspects of Intellectual Property
Rights (TRIPS) is part of the World Trade Orga-
nization (WTO) agreements. It sets out minimum
standards for various forms of intellectual prop-
erty protection, emphasizing its global nature.

e 27t Century:

Digital Millennium Copyright Act (DMCA): The
DMCA in the United States addressed issues relat-
ed to digital media and the internet, criminalizing
the circumvention of digital rights management
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(DRM) technologies, and providing safe harbours
for online service providers.

Emergence of Intellectual Property Offices:
Many countries established specialized offices
to administer and enforce intellectual property
rights. These offices are crucial in granting pat-
ents, trademarks, and copyrights.

Challenges of the Digital Age: The rapid de-
velopment of digital technologies in the 21st cen-
tury brought about new challenges for IPR, such
as issues related to online piracy, file-sharing,
and the protection of software and algorithms.

The historical evolution of IPR reflects so-
ciety's recognition of the value of intellectual
creations and innovations, leading to the estab-
lishment of legal frameworks to incentivize and
protect these endeavours. The ongoing challenge
is to adapt these frameworks to the ever-chang-
ing technological and societal landscape while
striking a balance between the rights of creators
and the public interest.

1.2 Emerging
Technologies and IPR*

The intersection of emerging technologies
with Intellectual Property Rights (IPR) is a dy-
namic and evolving field that necessitates a
comprehensive review of scholarly literature.
This segment aims to delve into the multifaceted
impact of artificial intelligence (Al), blockchain,
and biotechnology on patent law, copyright, and
trademark regulations. By exploring academ-
ic discussions and real-world case studies, this
literature review seeks to elucidate the intricate
relationship between these technologies and the
intellectual property landscape.

e Artificial Intelligence and Patent Law:®

4 Bhuyan, B. K., Unni, V. K., Saha, R., Agarwal, A., V
Premnath, S Sivaram, & Gupta, A. K. (2008). Emerg-
ing IPR Consciousness in India: Strengthening IP and
Open-Source Systems of Technological Innovations.
Vikalpa, 33(2), 71-86. Article e0256090920080206.
https://doi.org/10.1177/0256090920080206

5 Chimuka, G. (2019). Impact of artificial intelligence on
patent law. Towards a new analytical framework — [
the Multi-Level Model]. World Patent Information,
pp. 59, Article €101926. https://doi.org/10.1016/].
wpi.2019.101926.

Al-Generated Inventions: Scholars have ex-
plored the challenges and opportunities arising
from inventions generated by Al algorithms. The
debate centres on whether Al systems can be
recognized as inventors, raising questions about
inventorship, patentability criteria, and the role
of human creativity in innovation.

Algorithmic Patenting: The literature discuss-
es the implications of algorithmic innovations,
examining how patent offices and legal systems
adapt to the unique nature of Al-generated in-
ventions. Key considerations include clarity in
patent claims, non-obviousness standards, and
the role of disclosure in the patenting process.

Ethical and Legal Concerns: Researchers an-
alyze the ethical implications of Al in patent law,
exploringissues such as bias in algorithms, trans-
parency in decision-making, and the socio-legal
challenges posed by Al-driven innovation. This
section aims to provide a nuanced understand-
ing of the ethical considerations associated with
Al and patents.

e Blockchain and Intellectual Property:®

Smart Contracts and Copyright: The litera-
ture review explores how blockchain, with its
decentralized and transparent ledger system,
impacts copyright enforcement by implementing
smart contracts. It examines challenges related
to digital content ownership, licensing, and the
potential for decentralized content distribution
platforms.

Supply Chain Authentication and Trademarks:
Scholars delve into the use of blockchain for sup-
ply chain authentication and its implications for
trademark protection. Case studies are examined
to illustrate how blockchain’s tamper-resistant
nature can enhance the authenticity of products,
addressing issues related to counterfeiting and
brand protection.

Tokenization of Intellectual Property: Re-
searchers discuss the emergence of tokenization as
a means to represent intellectual property owner-

6 Wang, J., Wang, S., Guo, J., Du, Y., Cheng, S., & Li, X.
(2019). A Summary of Research on Blockchain in the
Field of Intellectual Property. Procedia Computer Sci-
ence, 147,191-197. Article €2019.01.220. https://doi.
org/10.1016/j.procs.2019.01.220.
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ship on blockchain platforms. The literature exam-
ines the potential for tokenized assets, including
patents and copyrights, to revolutionize how intel-
lectual property is traded and monetized.

e Biotechnology and IPRY

Gene Patents and Ethical Considerations: The
literature review explores the historical context
and ongoing debates surrounding gene patents.
Researchers analyze the ethical considerations
associated with patenting genetic material, ad-
dressing concerns related to access to health-
care, research, and the potential commodifica-
tion of life.

Biopharmaceutical Innovations and Patent
Landscape: Scholars investigate the impact of
biotechnological advancements on the patent
landscape, particularly in the biopharmaceutical
industry. The review examines patent strategies,
challenges related to patentability criteria, and
the role of patents in incentivizing innovation in
biotechnology.

Open-Source Biotechnology: The literature
explores the concept of open-source biotechnol-
ogy and its implications for intellectual property.
Case studies are examined to highlight instances
where open-source models have facilitated col-
laboration, innovation, and knowledge sharing in
the biotech sector.

e (Cross-Cutting Themes®:

Global Harmonization of IPR: The review ad-
dresses the need for global harmonization of
intellectual property laws to accommodate the
cross-border nature of emerging technologies.
Scholars discuss the challenges and opportuni-
ties associated with creating a cohesive interna-
tional framework that adapts to the pace of tech-
nological change.

Challenges of Enforcement: Examining the
challenges in enforcing intellectual property

7 Singh, H. B., Jha, A., & Keswani, C. (2016). Intellectu-
al property issues in biotechnology. CABI eBooks. pp.
1-264.https://doi.org/10.1079/9781780646534.0000.

8 Dagne, T. (2012). The Protection of Traditional Knowl-
edge in the Knowledge Economy: Cross-Cutting Chal-
lenges in International Intellectual Property Law.
International Community Law Review, (142), pp.
137-178. Article e187197312x633478. https://doi.
0rg/10.1163/187197312x633478.

rights in the digital age, this section delves into
the complexities posed by emerging technolo-
gies. The literature discusses issues related to
jurisdiction, digital piracy, and the role of tech-
nological measures in enforcing IPR.

Balancing Innovation and Access: Scholars
explore the delicate balance between foster-
ing innovation and ensuring access to technol-
ogy and knowledge. The review examines how
emerging technologies impact this balance and
discusses potential policy frameworks that ad-
dress innovation incentives and public access.

2. METHODOLOGY

Research Design

This section outlines the research design, in-
corporating qualitative and quantitative method-
ologies, case studies, and legal analyses to com-
prehensively investigate the impact of emerging
technologies on IPR.

3. IMPACT ON PATENT LAW
3.1 Al and Patentable
Subject Matter®

Artificial Intelligence (Al) has become a trans-
formative force in innovation, challenging estab-
lished norms and paradigms, particularly within
the framework of patentable subject matter. In-
tegrating Al into inventive processes has led to
re-evaluating traditional notions of inventive-
ness, patentability criteria, and even the very
concept of inventorship. This essay delves into
the multifaceted landscape of Al and patentable
subject matter, exploring the challenges and op-
portunities that arise as we navigate this evolv-
ing intersection of technology and intellectu-
al property.

The historical trajectory of patent law reveals
a continual adaptation to technological advance-

9 Witek, R. (2005). Ethics and patentability in biotech-
nology. Science and Engineering Ethics, (11.1), pp.
105-111. Article e11948-005-0062-8. https://doi.
org/10.1007/s11948-005-0062-8.
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ments. From the early days of granting exclusive
rights to inventors, patent systems have evolved
to accommodate the complexities of various
scientific and technological revolutions. Howev-
er, the advent of Al presents a distinctive set of
challenges that necessitate a fresh examination
of patentable subject matter.

Al's capacity for generating novel inventions
introduces novel considerations for traditional
patentability criteria. The principles of novelty,
non-obviousness, and clarity in patent claims,
which form the bedrock of patent law, face new
challenges in the context of Al-generated inno-
vations. Al's sheer computational power allows it
to sift through vast datasets, potentially calling
into question the originality and inventiveness
of Al-driven solutions. As patent offices grapple
with determining the boundaries of novelty and
non-obviousness in this digital era, the land-
scape of patentable subject matter becomes in-
creasingly intricate.

Moreover, the issue of inventorship takes
centre stage when Al is involved in the inventive
process. Historically, the legal concept of an in-
ventor has been a human entity capable of con-
ceiving and reducing an invention to practice.
However, the rise of Al-generated inventions
raises fundamental questions about the attri-
bution of creativity. Can an algorithm, devoid of
consciousness and intentionality, be considered
an inventor? Legal scholars and practitioners are
engaged in a dialogue that transcends tradition-
al boundaries, exploring the ethical and legal di-
mensions of recognizing Al as inventors.

The ethical considerations surrounding Al
inventorship extend beyond legal frameworks.
Discussions delve into accountability, responsi-
bility, and the broader societal implications of
machine-generated innovations. As Al increas-
ingly contributes to inventive processes, stake-
holders must grapple with questions of transpar-
ency, fairness, and the potential concentration of
innovation in the hands of a select few entities
possessing advanced Al capabilities.

Patent offices worldwide are responding to
the challenges posed by Al-generated inventions,
developing policies and guidelines to navigate

this uncharted territory. These responses reflect
the ongoing efforts to strike a delicate balance
between fostering innovation and ensuring that
patent systems remain equitable and accessible.
However, the evolving nature of Al technology
calls for adaptive frameworks that can keep pace
with rapid advancements.

The practical applications of Al in various
industries offer real-world case studies illumi-
nating the impact on patentable subject matter.
Al is revolutionizing drug discovery in the phar-
maceutical sector, challenging traditional patent
frameworks with innovations driven by machine
learning algorithms. Similarly, the integration of
Al into vehicle design and autonomous technolo-
gies in the automotive industry raises novel pat-
entability questions.

Looking forward, anticipating future chal-
lenges is essential. The continuous evolution of
Al capabilities, the potential for collaborative Al
inventions, and the integration of Al into inven-
tive processes are areas that demand attention.
As we navigate this future landscape, legal adap-
tations become imperative to ensure that patent
law remains not only relevant but also equitable
and inclusive.

3.2 Biotechnology and
Patentability'®

Biotechnology has emerged as a groundbreak-
ing field with far-reaching implications for various
industries, from medicine and agriculture to envi-
ronmental science. As scientists delve into manipu-
lating living organisms at the molecular and cellular
levels, patentability becomes a pivotal consider-
ation. Initially designed to incentivize innovation
by granting exclusive rights to inventors, the patent
system faces unique challenges and complexities
when applied to the dynamic and rapidly evolving
landscape of biotechnology.

At its core, biotechnology involves the ma-
nipulation of biological systems and processes

10 Witek, R. (2005). Ethics and patentability in bio-
technology. Science and Engineering Ethics, (11.1),
pp.105-111. Article e11948-005-0062-8. https://doi.
0rg/10.1007/s11948-005-0062-8.
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to develop novel products, treatments, and tech-
nologies. This can encompass a broad spectrum
of activities, from genetic engineering and gene
editing to the creation of new drugs, vaccines,
and agricultural products. As biotechnological
innovations continue to push the boundaries of
what is possible, the patentability of these ad-
vancements has become a focal point of legal,
ethical, and scientific discourse.

The patenting of biotechnological inventions
rests on the fundamental principles of novel-
ty, non-obviousness, and utility. Innovations in
biotechnology must demonstrate a significant
departure from existing knowledge, possess in-
ventive ingenuity, and offer practical utility to be
considered for patent protection. However, the
distinctive nature of biotechnological advance-
ments introduces challenges that differ from
those encountered in other fields of innovation.

One of the primary challenges in patenting
biotechnological inventions arises from the in-
tricate interplay between nature and human in-
tervention. Unlike mechanical or electrical engi-
neering inventions, biotechnological innovations
often involve the manipulation or modification
of living organisms, which are products of na-
ture. Determining the boundary between what is
naturally occurring and what results from human
ingenuity poses a unique challenge for patent
examiners and legal scholars.

Gene patents exemplify the nuanced nature
of biotechnological patentability. The identifica-
tion and isolation of specific genes, often associ-
ated with genetic disorders or valuable traits in
agriculture, have been the subject of numerous
patent applications. The ethical considerations
surrounding the patenting of genes, especially
when they have implications for human health,
have sparked debates about the commodifi-
cation of life and the accessibility of genetic
information.

Furthermore, the pace of biotechnological in-
novation introduces another layer of complexity.
The rapid progression of technologies like CRIS-
PR-Cas9, a revolutionary gene-editing tool, chal-
lenges traditional patent examination processes.
The ability to swiftly and precisely edit the DNA

of living organisms raises questions about the
scope and durability of patent protection, espe-
cially when the technology evolves before exist-
ing patents expire.

Patentability in biotechnology is not solely
confined to human health or agriculture; it ex-
tends to diverse applications such as environ-
mental remediation, bioenergy, and industrial
processes. The patent system must grapple with
assessing the novelty and inventiveness of in-
ventions across this expansive spectrum, where
the boundaries of what is considered patentable
are continually evolving.

Despite these challenges, the patent system
remains a crucial driver of innovation in biotech-
nology. The promise of exclusive rights incen-
tivizes research and development, attracting in-
vestment and fostering a competitive landscape.
However, balancing the interests of inventors,
the public, and the broader scientific communi-
ty becomes an intricate task in a field where ad-
vancements can have profound implications for
human well-being and the environment.

4. IMPACT ON COPYRIGHT
4.1 Al-generated Content’

The advent of Artificial Intelligence (Al) has
brought about a paradigm shift in various as-
pects of our lives, and one notable area of im-
pact is the creation of content. Al-generated
content represents a technological leap that is
transforming the way information is produced,
disseminated, and consumed. This phenomenon
encompasses a broad spectrum of content types,
from written articles and news stories to visual
art, music, and even entire narratives. The rise
of Al-generated content introduces a myriad of
opportunities and challenges that span across
creative, legal, ethical, and societal dimensions.

At its core, Al-generated content involves ma-
chine learning algorithms and advanced compu-

11 Witek, R. (2005). Ethics and patentability in bio-
technology. Science and Engineering Ethics, (11.1),
pp.105-111. Article €11948-005-0062-8. https://doi.
0rg/10.1007/s11948-005-0062-8.
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tational techniques to produce content autono-
mously, often mimicking human-like creativity.
Natural Language Processing (NLP) algorithms,
generative models like OpenAl’s GPT (Generative
Pre-trained Transformer), and image generation
techniques have played pivotal roles in develop-
ing Al systems capable of creating indistinguish-
able content from that humans generate.

One of the primary areas where Al-generat-
ed content has made a significant impact is in
the realm of written text. Al algorithms can ana-
lyze vast datasets of human-generated content
to understand patterns, writing styles, and con-
textual nuances. Subsequently, they can produce
coherent and contextually relevant articles, news
stories, and creative writing pieces. This has im-
plications for industries such as journalism,
where Al systems can assist in content creation,
automated reporting, and even generate news
articles in real-time.

Al algorithms are employed in visual arts to
generate paintings, illustrations, and digital art-
works. Style transfer algorithms can mimic the
artistic styles of famous painters, while gener-
ative models can create entirely new and origi-
nal visual content. This has implications for the
art world and industries such as advertising and
design, where Al-generated visuals can stream-
line the creative process and provide a wealth
of options.

Music composition is another domain signifi-
cantly influenced by Al-generated content. Algo-
rithms can analyze musical patterns, genres, and
artist styles to compose original pieces of music.
This has the potential to revolutionize the music
industry, offering new possibilities for musicians,
composers, and content creators to explore nov-
el sounds and compositions.

While Al-generated content holds immense
promise, it also raises a plethora of challenges
and considerations. The authenticity and attribu-
tion of content become critical issues, as Al sys-
tems can generate content nearly indistinguish-
able from human-created content. Questions
about ownership, intellectual property rights,
and the ethical use of Al-generated content
emerge, leading to discussions about the need

for new legal frameworks and guidelines.

Moreover, concerns about biases in Al-gener-
ated content have been brought to the forefront.
Al models trained on large datasets may inad-
vertently perpetuate and amplify existing bias-
es present in the data. This has implications for
the fairness and inclusivity of Al-generated con-
tent, especially in sensitive areas such as news
reporting, where biased language or viewpoints
can impact public perception.

The societal impact of Al-generated content
extends to issues like misinformation and deep
fakes. Al's ability to generate realistic and per-
suasive content raises concerns about the po-
tential for malicious use, including the creation
of false narratives, fake news, and manipulated
multimedia content that can deceive and manip-
ulate public opinion.

Al-generated content represents a transfor-
mative force in our digital landscape, reshaping
how we create and consume information. Its ap-
plications span a wide range of industries and
creative endeavours, offering efficiencies and
possibilities previously unimaginable. Howev-
er, the ethical, legal, and societal implications
of this technology require careful consideration
and proactive measures to ensure that Al-gen-
erated content aligns with ethical standards,
respects intellectual property rights, and con-
tributes positively to our digital discourse. As we
navigate this evolving landscape, it is crucial to
strike a balance that harnesses the potential of
Al-generated content while addressing its asso-
ciated challenges.

4.2 Blockchain and Digital
Copyright Management'2

The evolution of the digital age has brought
about unprecedented challenges and opportuni-
ties for creators, particularly in the realm of intel-
lectual property, where safeguarding the rights
of creators is paramount. One of the ground-

12 Witek, R. (2005). Ethics and patentability in bio-
technology. Science and Engineering Ethics, (11.1),
pp.105-111. Article e11948-005-0062-8. https://doi.
0rg/10.1007/s11948-005-0062-8.
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breaking technologies reshaping the landscape
of digital copyright management is blockchain.
This decentralized and tamper-resistant ledger
system has emerged as a transformative para-
digm, offering new avenues for securing, man-
aging, and enforcing digital copyright in an era
marked by digital content proliferation and the
complexities of the internet.

The fundamental shift in how we produce,
consume, and distribute creative works in the
digital realm is at the heart of the matter. With
the advent of the internet, content creation has
become more democratized, enabling creators of
all kinds to share their work globally. However,
this democratization has also given rise to chal-
lenges such as unauthorized copying, piracy, and
difficulties in tracking the provenance of digital
content. In this context, blockchain technology
has emerged as a beacon of hope, offering inno-
vative solutions to longstanding issues in digital
copyright management.

Blockchain’s foundational principle is de-
centralization, eliminating the need for inter-
mediaries in transactions. In digital copyright,
this translates to creating a transparent and im-
mutable ledger that records every transaction or
interaction with a piece of digital content. Each
transaction is bundled into a block, and these
blocks form a chain, creating a chronological and
unalterable history of a digital asset’s journey.

Digital copyright management on the block-
chain hinges on the concept of smart contracts.
These self-executing contracts are programmed
with predefined rules and conditions, automat-
ing the enforcement of copyright agreements.
For instance, when a digital asset is purchased,
the smart contract embedded in the blockchain
ensures that the creator receives their due royal-
ties instantaneously and automatically, eliminat-
ing the need for intermediaries and reducing the
risk of revenue leakage.

Moreover, blockchain’s decentralized na-
ture significantly enhances the security of digi-
tal content. Traditional centralized systems are
vulnerable to hacking and unauthorized alter-
ations, compromising the integrity of copyright
information. In contrast, blockchain’s distribut-

ed architecture makes it extremely resistant to
tampering, providing an incorruptible record of
ownership and rights.

In the realm of digital copyright, blockchain has
the potential to revolutionize how we approach is-
sues such as content attribution and provenance.
Creators can register their works on a blockchain,
creating an indelible record of ownership. This sim-
plifies the process of establishing copyright own-
ership and serves as a powerful deterrent against
plagiarism and unauthorized use. Artists, musi-
cians, writers, and other content creators can gain
greater control over their intellectual property,
fostering a more equitable and transparent digi-
tal ecosystem. Furthermore, blockchain facilitates
the creation of decentralized content distribution
platforms. By leveraging blockchain's decentral-
ized nature, these platforms empower creators to
reach their audience directly without the need for
intermediaries. This disintermediation can poten-
tially democratize revenue streams, ensuring that a
more significant share of the profits flows directly
to the creators.

However, despite its immense potential, the
widespread adoption of blockchain in digital
copyright management faces certain challenges.
Issues related to scalability, user adoption, and
regulatory frameworks are areas that demand
careful consideration. As blockchain continues
to evolve, addressing these challenges will be
crucial to unlocking its full potential in digital
copyright. Blockchain technology represents a
paradigm shift in the way we approach digital
copyright management. By providing a trans-
parent, decentralized, and secure framework,
blockchain has the potential to redefine how
creators protect their intellectual property in
the digital age. Integrating smart contracts and
eliminating intermediaries promise a more effi-
cient, equitable, and transparent ecosystem for
digital content creators. As blockchain technol-
ogy continues to mature, its impact on digital
copyright management is poised to be transfor-
mative, fostering a future where creators have
greater control over their works in the vast and
dynamic landscape of the digital realm.6. Impact
on Trademark Regulations.
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5. BLOCKCHAIN AND SUPPLY
CHAIN AUTHENTICATION'®

In the dynamic landscape of global com-
merce, supply chains serve as intricate networks
connecting producers, suppliers, manufacturers,
distributors, and consumers. The efficiency and
transparency of these supply chains are crucial
for ensuring the integrity of products as they tra-
verse complex routes from origin to destination.
In recent years, the emergence of blockchain
technology has cast a transformative spotlight
on the conventional supply chain model, usher-
ing in a paradigm shift in authentication process-
es and transparency.

Originally conceptualized as the underlying
technology for cryptocurrencies, blockchain has
proven to be a versatile and disruptive force in
various industries. Its decentralized and dis-
tributed ledger architecture and cryptographic
principles provide a secure and tamper-resistant
platform for recording transactions and manag-
ing information. In supply chains, blockchain has
emerged as a powerful tool for authenticating
products, ensuring transparency, and mitigating
fraud, counterfeiting, and inefficiencies.

Supply chain authentication through block-
chain is a concept rooted in the principles of
transparency and traceability. Traditional supply
chain models often grapple with challenges re-
lated to the lack of visibility into the movement
of goods, the authenticity of products, and the
trustworthiness of information at various stag-
es. Blockchain, acting as a decentralized led-
ger, addresses these challenges by creating an
immutable record of transactions, making it an
ideal solution for establishing trust and account-
ability in supply chains.

One of blockchain’s primary advantages in
supply chain authentication lies in its ability to
create a single, shared version of the truth across
the entire supply network. Each participant in the
supply chain, from the manufacturer to the end

13 Witek, R. (2005). Ethics and patentability in biotech-
nology. Science and Engineering Ethics, (11.1), pp.
105-111. Article e11948-005-0062-8. https://doi.
0rg/10.1007/s11948-005-0062-8.

consumer, has access to a synchronized and un-
alterable record of product movements, transac-
tions, and verifications. This streamlines the flow
of information and significantly reduces the risk
of discrepancies or fraudulent activities.

Blockchain’s impact on supply chain authenti-
cation is particularly profound in industries where
the provenance and authenticity of products
are paramount, such as pharmaceuticals, luxury
goods, and food and beverages. In the pharmaceu-
tical sector, for instance, the ability to trace a drug’s
entire journey from manufacturing to distribution
helps prevent counterfeit drugs from entering the
market. Blockchain’s transparent and decentral-
ized nature ensures that once a transaction is re-
corded, it cannot be altered retroactively, adding
an extra layer of security to the supply chain.

Moreover, applying smart contracts and pro-
grammable self-executing agreements on the
blockchain introduces automation into the sup-
ply chain authentication process. Smart con-
tracts can automatically trigger actions, such as
payment releases or quality control checks when
predefined conditions are met. This expedites
processes and reduces the need for intermedi-
aries, cutting costs and minimizing the potential
for errors or fraud.

Collaborative efforts across industries to
implement blockchain in supply chain authen-
tication have witnessed significant success. Ma-
jor players in the retail sector, for instance, are
leveraging blockchain to trace the origins of
products and provide consumers with detailed
information about the journey of items from
production to the store shelf. This transparency
stills consumer confidence and empowers them
to make informed choices based on ethical, envi-
ronmental, or authenticity considerations.

However, the adoption of blockchain in sup-
ply chain authentication comes with challenges.
Implementation costs, technological integration
hurdles, and the need for industry-wide stan-
dardization require careful consideration. Addi-
tionally, blockchain’s decentralized nature raises
questions about data privacy and governance,
necessitating robust frameworks to address
these concerns.
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METAVERSE AND BRAND
PROTECTION"

The concept of the metaverse has rapidly
evolved from science fiction to a tangible and
transformative digital reality. As technology ad-
vances, the metaverse, a virtual shared space
where users interact with computer-generated
environments and other users, has become a fo-
cal point of innovation and exploration. Within
this expansive digital realm, the intersection of
the metaverse and brand protection has emerged
as a critical consideration for businesses and in-
tellectual property stakeholders.

The metaverse, in its essence, is a vast and
interconnected digital space where users engage
in immersive experiences, social interactions,
and economic activities. As individuals increas-
ingly spend time in virtual environments, the
metaverse has evolved into a parallel universe
with its own economies, cultures, and ecosys-
tems. Amidst this digital evolution, brand protec-
tion in the metaverse has become a paramount
concern for companies seeking to safeguard their
identities, products, and intellectual property.

In this sprawling virtual landscape, brands
face unique challenges and unprecedented op-
portunities. As users navigate digital spaces,
they encounter a plethora of virtual goods, ser-
vices, and experiences, each potentially tied to
a brand. Brand protection in the metaverse in-
volves preserving the integrity of trademarks,
copyrights, and other intellectual property ele-
ments within this dynamic and ever-expanding
digital ecosystem.

Trademarks, the visual symbols represent-
ing a brand, hold particular significance in the
metaverse. Virtual environments often feature
virtual storefronts, products, and services that
mirror their real-world counterparts. Ensuring
the protection of trademarks in these digital
spaces becomes crucial to maintaining brand
recognition and consumer trust. Companies must

14 Vig, S. (2022). Intellectual property rights and the
metaverse: An Indian perspective. The Journal of
World Intellectual Property. Article €12249. https://
doi.org/10.1111/jwip.12249.

navigate the complexities of virtual marketplac-
es and social platforms to identify and address
instances of trademark infringement, counter-
feiting, and unauthorized use of brand assets.

Moreover, the metaverse introduces novel
challenges related to user-generated content
(UGC). As users create and share content within
virtual spaces, there is an increased risk of un-
authorized use of brand elements. Brand protec-
tion strategies must evolve to address these new
dynamics, necessitating vigilance in monitoring
user-generated content and implementing mea-
sures to curtail potential infringements.

In addition to trademarks, copyright protec-
tion becomes imperative in the metaverse, where
virtual worlds often involve the creation of dig-
ital assets, designs, and artistic works. Compa-
nies must navigate the nuances of copyright law
to safeguard their creative works from unautho-
rized use or reproduction within virtual environ-
ments. As the metaverse blurs the lines between
the physical and digital realms, a nuanced ap-
proach to copyright protection becomes essen-
tial to balance the rights of content creators and
the evolving nature of virtual creativity.

As businesses venture into the metaverse,
the concept of “metabrands” emerges — brand
identities specifically crafted for virtual spaces.
Metabrands encapsulate the essence of a brand
within the metaverse, aligning with the unique
aesthetics and dynamics of digital environments.
Effective brand protection in the metaverse in-
volves safeguarding traditional brand elements
and navigating the evolution of brand identity
within this digital frontier.

Brand protection strategies in the metaverse
extend beyond legal frameworks to encompass
technological solutions and collaborative efforts
within virtual communities. Technological ad-
vancements, such as blockchain, offer innovative
tools for establishing ownership, authenticity,
and traceability of virtual assets. Collaborative
initiatives between brands, platform operators,
and virtual world developers become essential
to creating a cohesive framework for brand pro-
tection that aligns with the metaverse’s decen-
tralized and interconnected nature.
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6. CONCLUSION
6.1 Synthesis of Findings

The synthesis of findings from the compre-
hensive study on the impact of emerging tech-
nologies on Intellectual Property Rights (IPR) in
the digital age reveals a nuanced and dynamic
landscape shaped by the interplay of artificial in-
telligence, blockchain, and biotechnology. As the
digital era unfolds, challenges and opportunities
emerge, influencing patent law, copyright, and
trademark regulations.

In examining the realm of patent law, the
study unveils the intricate implications of arti-
ficial intelligence. The emergence of Al-generat-
ed inventions poses challenges to established
notions of inventorship, patentability criteria,
and the ethical considerations surrounding the
recognition of non-human entities as inventors.
Simultaneously, the study highlights the poten-
tial for enhanced innovation through algorith-
mic patenting and the need for adaptive legal
frameworks.

Within copyright, the synthesis elucidates the
profound impact of Al on creative expression.
Challenges arise in protecting Al-generated con-
tent, necessitating a re-evaluation of copyright
frameworks. The integration of blockchain as a
tool for digital rights management and anti-pira-
Cy measures emerges as a promising avenue for
safeguarding the rights of content creators in the
evolving digital content landscape.

In the realm of trademark regulations, the
study uncovers the transformative influence of
emerging technologies. Blockchain’s role in sup-
ply chain authentication proves to be a potent
tool for combating counterfeiting and ensur-
ing the integrity of trademarks. Meanwhile, the
challenges presented by the metaverse under-
score the need for adaptive strategies to protect
brands in virtual environments, where traditional
concepts of trademarks and brand identity un-
dergo a paradigm shift.

The synthesis further reveals cross-cutting
themes that traverse patent law, copyright, and
trademark regulations. The necessity for glob-
al harmonization of IPR laws becomes evident,

considering the borderless nature of emerging
technologies. Challenges in enforcement and
the delicate balance between fostering innova-
tion and ensuring public access emerge as crit-
ical considerations requiring thoughtful policy
responses.

Real-world case studies provide tangible il-
lustrations of the complexities and opportunities
inherent in the intersection of technology and in-
tellectual property. From Al-driven pharmaceuti-
cal discoveries to blockchain-enhanced supply
chain authentication, these cases exemplify the
practical implications of the study’s theoretical
framework.

Looking ahead, the synthesis emphasizes the
importance of adaptive legal frameworks and
collaborative efforts. Recommendations include
clear patent drafting guidelines, adjustments to
examination processes, and ethical consider-
ations in Al inventorship. The study advocates
for a holistic approach that integrates legal,
technological, and collaborative strategies to
navigate the challenges and harness the oppor-
tunities presented by emerging technologies in
the digital age.

In conclusion, the synthesis of findings un-
derscores the need for a dynamic and adaptive
approach to intellectual property rights in the
face of rapid technological evolution. The study’s
insights contribute to the ongoing discourse,
providing a foundation for informed policymak-
ing, legal adaptations, and industry strategies
that can foster innovation, protect creative en-
deavours, and ensure the continued evolution
of intellectual property in a technologically dy-
namic world.

6.2 Implications and Future
Directions

The implications of analyzing the impact of
emerging technologies on Intellectual Property
Rights (IPR) and its comprehensive study in the
digital age are far-reaching and demand strate-
gic considerations for the future. As technology
evolves, several key implications and potential
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directions for future exploration emerge from
this research endeavour.

Firstly, the study underscores the urgent
need for legal frameworks that are adaptive and
responsive to the rapid pace of technological
advancements. The implications extend beyond
the challenges identified, emphasizing the ne-
cessity for policymakers to proactively amend
and augment existing intellectual property laws.
The dynamic nature of emerging technologies
requires a legal landscape that can swiftly ad-
dress novel issues, ensuring a balance between
encouraging innovation and safeguarding intel-
lectual property.

The evolving relationship between technolo-
gy and IPR also points to the importance of global
collaboration and standardization. As emerging
technologies transcend geographical boundar-
ies, a cohesive international approach becomes
imperative. The study implies the need for future
efforts to establish global standards and harmo-
nize intellectual property regulations to create a
unified framework that promotes innovation on
a global scale.

Moreover, the research emphasizes the criti-
cal role of education and awareness in navigating
the complexities of technology and intellectual
property. The implications extend to the need for
ongoing education programs for inventors, cre-
ators, businesses, and legal practitioners. A bet-
ter-informed community is essential for foster-
ing responsible innovation, mitigating potential
legal conflicts, and ensuring a smoother integra-
tion of emerging technologies within the existing
intellectual property landscape.

From a corporate perspective, the study im-
plies that businesses need to be proactive in
understanding the implications of emerging
technologies for their intellectual property strat-
egies. This involves not only protecting their in-
novations but also exploring new business mod-
els and collaborative approaches that emerging
technologies might enable. Future directions may
involve businesses re-evaluating their approach-
es to intellectual property management in re-
sponse to the evolving technological landscape.

Furthermore, the study’s implications extend

to the realm of ethical considerations. As emerg-
ing technologies bring about novel challenges,
ethical frameworks become integral to guiding
the responsible development and deployment
of these technologies. Future directions may in-
volve the establishment of ethical guidelines and
best practices that align with both technological
advancements and societal values, ensuring that
intellectual property rights are exercised in an
ethical and socially responsible manner.

The research also implies the necessity of
continued interdisciplinary collaboration. Ad-
dressing the challenges and opportunities iden-
tified in the study requires collaboration between
legal experts, technologists, ethicists, policymak-
ers, and industry leaders. Future directions may
involve fostering stronger ties between these di-
verse fields and encouraging ongoing dialogue
and collaboration to develop holistic solutions
to the complex issues at the intersection of tech-
nology and intellectual property.

In conclusion, the implications of analys-
ing the impact of emerging technologies on In-
tellectual Property Rights in the digital age are
manifold. They span legal, global, educational,
corporate, ethical, and collaborative dimensions.
Future directions in this field will likely involve a
concerted effort towards legal adaptability, glob-
al harmonization, educational initiatives, ethical
considerations, corporate strategies, and inter-
disciplinary collaboration. Navigating the evolv-
ing landscape of technology and intellectual
property demands a forward-looking and collab-
orative approachthatanticipatesand respondsto
the challenges and opportunities that lie ahead.
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ABSTRACT

The continuous improvement of the legislation, especially when
the issue concerns the disposal of the property owned by the ju-
venile, should be evaluated as an expression of public and private
interests. After all, the well-being of each participant in the civil turn-
over, including juveniles, significantly depends on the perfection of
the legal framework, the correct formation, and the implementation
of which guarantees the stability and satisfaction of their interests.
In modern legal systems, each subject of law should have the oppor-
tunity to analyze the norms and, as necessary, use the means of pro-
tection of the rights. Despite this, the substantive regulation of the
issue in Georgia, as well as the provision of fast and accessible forms
of solution to the issue in the relevant direction from the procedural
point of view, remains a challenge.

Therefore, it is considered essential to improve the norms of the
Civil Code of Georgia, which increases the risks of non-uniform in-
terpretation of the norms related to the disposal of property owned
by the juvenile. This significantly leads to eliminating both legisla-
tive gaps and indistinctness in practice. In addition, procedural legal
regulation harmonized with international development trends about
issues related to the disposal of juvenile property will significantly
determine the proper functioning of the court system, contributing
to the perfection of the system of the means of dispute resolution
existing throughout the state.

KEYWORDS: Legislation, Family, Court
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INTRODUCTION

Legislation in any field of law is usually the
result of the existing state policy about the rele-
vant issue. It can be said that each issue regulat-
ed by law is administered based on its political
and legal weight. In a specific period, the legisla-
tor responds to the actual legal problem by es-
tablishing legal mechanisms to protect the prop-
er rights. However, the provisions of the law may
allow different interpretations. The definition of
legal norms is important in this process because
it involves clarifying its content — to determine
what the legislator has woven into it!

After ratifying the Convention on the Rights
of the Child on November 20, 1989, Georgia was
obliged to provide the child with the protection
and care necessary for his well-being. Actually,
by adopting the mentioned Convention, the Gen-
eral Assembly of the United Nations put an end
to almost ten years of discussion regarding the
possible results of adopting the Convention and
its positive aspects.? It has been noted that the
state Parties to the Convention shall consider the
rights and duties of the parents, representatives,
or other responsible persons by law and shall
take all appropriate legislative and administra-
tive measures for this purpose (the second part
of Article 3 of the Convention).

It should be noted that the convention con-
tains the most general provisions about the
protection of children’s rights and establishes
goals but does not contain regulations about the
mechanisms for enforcing the provisions.® There-
fore, it is logical that the legislative framework of
child protection existing throughout the state of
Georgia has not been considered to be perfect
until the Code on the Rights of the Child was ad-
opted in 2019, which finally helped the process
of forming a unified, systematic vision of the
protection of child rights. By adopting the Code
on the Rights of the Child, Georgia attempted

1 Khubua, G. (2015). Theory of Law. Thilisi. 149.
Leblanc, J. (1991). The Convention on the Rights of the
Child — Current Legal Developments, Leiden Journal of
International Law. 281.

3 Engle, E. (2011). The Convention on the Rights of the
Child. Law journal QLR 29. 793.

to get closer to international approaches in the
relevant field to harmonize the legislation with
the relevant standards. A number of legislative
changes have been made, including changes to
the Civil Code, so that such actions would not or
could not be carried out, which would create a
substantial threat to the legal interests of a juve-
nile and, upon reaching the age of majority, she/
he would be deprived of the opportunity to re-
store the violated rights.

According to the current regulations in Georgia,
in civil legal relationships, a juvenile is also con-
sidered alongside a legally capable and effective
person, who, taking into account certain peculiar-
ities, can also participate in the relationships in
civil turnover—the person having civil rights and
duties. However, civil legislation offers a specific
regulation about the issue, which is determined by
maintaining the stability of the civil turnover. De-
spite that, the perfect functioning of the state-wide
justice system in Georgia, from the point of view of
protecting the property rights of juveniles, remains
challenging. Despite the efforts to improve the civil
legislation, it contains vagueness, which increases
the risks of misinterpretation of the legislation the-
oretically and practically. Taking into account the
relevance of the issue, the structure of the regu-
latory norms existing in the relevant direction is
discussed in the paper. The correct perception of
norms and proper application in judicial practice
are discussed. It explains how the grounds for the
disposal of the active estate owned by the juvenile
should be perceived and what their legal aspects
are. As a methodological basis of the paper, gener-
al scientific-historical and, special-normative and
comparative legal research methods are used.

1. DISPOSAL OF THE PROPERTY
OWNED BY THE JUVENILE, AS
PART OF THE UNIFIED SYSTEM
OF THE NORMS THAT REQUIRE
PERMISSION

From the point of view of civil law, in the legal
systems of modern states, the issue of protection
of property rights of the juvenile, at least at the

Ana Gurieli
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level of theoretical declaration, takes an import-
ant place.” Today, it is recognized that a child has
separate and independent property from his /
her parents.® The need to act in accordance with
the best interests of the child is a principle on
which family relations are based. However, from
a practical point of view, this principle is abstract
and theoretical.® The mentioned connects psy-
choanalytics and public policy.’

It should be noted that the first part of Arti-
cle 63 of the Civil Code of Georgia, from the time
when the Civil Code of Georgia came into effect,
indicated the need to consider the interest of a ju-
venile when concluding an agreement and linked
the validity of the contract to the fact of getting
benefits by the juvenile. The mentioned issue was
determined by the decision of the juvenile’s legal
representatives, which belonged to the subjective
category. Therefore, considering only the relevant
issue, making an objective and complete assess-
ment was impossible. Vague, subjective, and gen-
eral circumstances could be the circumstances
that could be considered to have been beneficial
for a juvenile. As a result of adopting the Code on
Children’s Rights, the mentioned issue was reg-
ulated, and the need to match the agreement’s
content with the juvenile’s best interests has been
determined at the legislative level. And since
2020, the second part of Article 183 of the Civil
Code of Georgia has been amended, according to
which “An immovable thing owned by a child may
be disposed of by his/her parent or other legal
representative in the best interests of the child,
based on the consent of the court”. So, based on
the mentioned norm, the subject of judicial re-
search is the determination of the circumstances
if the alienation of the immovable object is de-

4 Omerspahic, Z. (2018). Child Property Rights — A Child
as a Shareholder. South East European Law Journal
(See Law Journal). 48.

5 Albayrak, S. (2018). Freely Disposable Property of
Child. Selcuk Universitesi Hukuk Fakultesi Dergisi. 444.

6 lonescu, R. (2021). The Best Interests of the Child,
Annals of “Dunarea de Jos”. University of Galati: Legal
Science. 79.

7 Freeman, M. (1997). The Best Interests of the Child? Is

the Best Interests of the Child in the Best Interests of
Children? International Journal of Law, Policy and the
Family. 360.

rived from the child’s best interests.

Changes have also been made in the cases
of concluding a contract regarding the movable
materials. In Article 186 of the Civil Code of Geor-
gia, it has been stipulated that the disposal of
the movable object of a value of more than 1,000
GEL owned by a child, by his parent or other le-
gal representatives, is possible only based on
the approval of the court, taking into account the
best interests of the child. In relation to the issue,
it should be noted that the Civil Code of Georgia
does not define the legal definition of the term
movable object, unlike, for example, the German
Civil Code, according to which “objects accord-
ing to this law are considered to be only physical
objects”. According to the opinion existing in the
legal literature, objects are impersonal, divisi-
ble, subject to the domination of persons, sep-
arated by nature and physically united things.?
Considering the above, if we interpret the speci-
fied norm of the Civil Code of Georgia in a literal
sense, its effect should not be extended to assets
worth more than 1000 GEL, which does not meet
the definition of a movable object.

It should be emphasized that in practice, an
interesting case of giving consent to the disposal
of movable property of the juvenile is the dispos-
al of the financial resources placed on the de-
posit. This type of case has been reviewed by the
courts several times.’ Although the legislation
does not unequivocally require the presence of
court approval for the mentioned issue, and the
deposit/account does not belong to the category
of movable property, in accordance to the prac-
tice established in Georgia in recent years, the
presence of a court decision of the appropriate
content is required by the banking institutions,
to dispose of the financial resource existing on
account of a juvenile. Accordingly, it is clear that
the current edition of the norm does not reflect
the content of its use in practice, and in fact, its
definition is much broader.

Accordingly, as a result of the analysis of the

8 Zoidze, B. (2003). Georgian civil law. Thilisi, 26-28.

9 Jugheli, T., Makhatadze, N. 2023. Current challenges
of the legislative regulation of the issue of juvenile
property disposal. 17.



#29, March, 2024

(0.0}
(8]

article, it is determined that the legislator, to en-
sure the proper protection of the best interests of
the child, extended judicial control to the cases
of disposal of movable and immovable property
and left the cases of the disposal of immaterial
property beyond regulation. On the other hand,
claims and rights belong to intangible assets
(Article 152), the so-called “Incorporeal things”™
Prerequisites for recognition of the rights and
claims as intangible properties (objects) are a.
Turnability - possibility to transfer the active to
other persons, b. Material usefulness, c. The right
to demand something from another person." It
is important to state that, the disposal of the re-
quest or right owned by the juvenile by the par-
ent may also interfere with his /her legal prop-
erty interests.

Considering the above, it is possible to say
that implementing legislative changes is deemed
necessary. In particular, it is desirable to amend
Article 186 of the Civil Code of Georgia and to
the list of agreements subject to judicial control
mentioned in the Civil Code of Georgia, add the
disposal of the financial resource existing on the
bank account/deposit, if the total amount of the
financial resource on the deposit/account ex-
ceeds 1000 GEL; Also - disposal of another type
of claim or right, if the amount of the claim or
right exceeds 1000 GEL. This is necessary to elim-
inate the ambiguity regarding the definition of
the article and the possibility of its possible mis-
interpretation.

2. THE PROCEDURAL SIDE
OF THE ISSUE

According to the abovementioned, it is estab-
lished that the issue of disposing of the proper-
ty owned by a juvenile is considered a materi-
al legal basis of the requirements, which, in the
presence of relevant factual circumstances, is
followed by the necessity of court permission for
such a transaction (disposal).

10 Zoidze, B. (2003). Georgian civil law. Thilisi, 46.
11 Chanturia, L. (2011). Interdiction part of civil law.
Thilisi. 54.

Therefore, a special procedural means could
have been considered in Georgian legislation to
resolve a material-legal issue of a similar nature.
However, when applying to the court regarding
the issue of the disposal of the property of the
juvenile, no special norm regulating this relation-
ship has been developed, which should be con-
sidered as a kind of legislative deficiency. There-
fore, the practice has been formed as follows: as
a rule, the norms established by the Code of Civil
Procedure of Georgia are used in this direction,
and the issue is considered through undisputed
proceedings.

Accordingly, it is important to determine to
what extent it is appropriate to transfer issues
of the relevant content to the judge for consid-
eration, taking into account that the timely and
effective decision of the issues related to the dis-
posal of the property owned by the juvenile has
critical importance; In addition, it is also known
that the Georgian justice system is overloaded
and the procedural deadlines are significant-
ly violated. Therefore, it is important to assess
the issue; if it would be possible to delegate
the relevant authority to consider the cases to
another official, that would also complete the
chain of justice and, to some extent, relieve the
courts of this particular type of cases. This could
be evaluated as an attempt to reduce the flow
of court cases with adequate legal instruments
that would ultimately improve the unified chain
of justice operating throughout the state.

For example, German practice should be con-
sidered in this direction. It is worth noting that
in Germany, the application for permission to
dispose of the property of a juvenile is not con-
sidered by the judge but by the so-called “Recht-
spfleger”? This is a court employee who has a
higher legal education, is employed in the justice
system according to the established procedure.
He/she does not represent a judge but has the
competence of a delegated judge based on the

12 Wirtschaftslexikon.gabler.de [25.12.2020]. Wolfste-
iner in MinchKomm. zur ZPO. 6 Auf. 2020, §724 Rn.
21. See: Burduli, I. (2020). For the issue of disposal of
real estate owned by a juveline by a parent. Journal of
Comparative Law, 25.
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legislation.® The establishment of a relevant le-
gal institution in Germany has been caused by
the fact that the judges have been overloaded
with cases. With the instances having a complex
nature, they had to consider many cases of a less
complex nature. Therefore, from 1909, part of
the judge’s powers have been transferred to the
“Rechtspfleger”. This was first regulated based
on administrative orders and then on a special
law adopted in 1957. Today, representatives of
the mentioned profession perform their activi-
ties independently and based on the law.* How-
ever, it is clear that they do not enjoy the same
standards of independence established for judg-
es! In fact, they replace the judge in relation to
the specific issues to be decided by the court. For
example, in the field of family law, they consider
the cases having the following content: about the
appointment of a legal representative, establish-
ing paternity, and discussing the issues related
to adoption.® They consider cases related to the
registration of property, real estate, and a num-
ber of commercial cases,” also - about the en-
forcement procedures.®

These officials are not assistants of the judge
but work parallel to them and are responsible
for making independent decisions regarding the
cases within their competence® An institution
similar to the one mentioned also operates in
Austria, where the powers of relevant officials

13 Burduli, 1., (2020). For the issue of disposal of real
estate owned by a juveline by a parent. Journal of
Comparative Law. 21.

14 Thomas, K. (2014). German Rechtspfleger. Germany, 2.

15 Schack, H. (1993). Private Lawyers in Contemporary
Society: Germany International Association of Legal
Sciences Symposium: National Reports Case. Western
Reserve Journal of International Law. 188.

16 Kappl, T. (2016). Strong Justice for a Strong Europe:
A European Rechtspfleger. International Journal for
Court Administration. 1.

17 Fenge, H., Cramer-Frank, B., Westphal, Th. (1995).
Remedies concerning Enforcement of Foreign Jud-
gements. Legal Education and Training in Europe. 108.

18 Oberhammer, P. (2006). Civil Enforcement in Austria.
European Business Law Review. 595.

19 Holvast, N. (2014). Considering the Consequences
of Increased Reliance on Judicial Assistants: A Study
on Dutch Courts. International Journal of the Legal
Profession. 39-60.

are even wider.?® Also: in Estonia, Poland, Czech
Republic, Slovenia, Bosnia-Herzegovina,” Bel-
gium, Finland, France, Hungary, Italy, Luxem-
bourg, Spain, Sweden.?

In the states where this position has been in-
troduced, it is considered an important contribu-
tion to the administration of justice. Although the
scope of powers delegated varies in each state,
as a rule, the approach to the following issues is
uniform: 1. Cases of a specific content subordi-
nated to the court are handed over to the men-
tioned officials for consideration. 2. Any person
who wishes to work in the proper position must
satisfy the criteria established by national legis-
lation related to education and qualifications. It
should also be emphasized that in 1995, a model
statute was adopted in Spain to regulate the ac-
tivities of relevant officials. 2

Considering the above, introducing a similar
status in the Georgian judicial system would be
evaluated as a regulation harmonized with in-
ternational development trends. It would signifi-
cantly help the consideration of juvenile cases in
court proceedings and contribute to overcoming
the challenges in the judicial system. It will con-
tribute to perfecting the judicial system and form
an efficient and flexible one.

Timely resolution of the cases is important to
the extent that justice that cannot be achieved
within a reasonable period is unattainable.
Additionally, the question of access to justice,
which has become relevant since the 60s of
the last century, is still a subject of global dis-
cussion.® Among them, it is relevant in Georgia.

20 Van der Weide, J. (2020). Remedies concerning
Enforcement of Foreign Judgements. Common Market
Law Review. 610-611.

21 Thomas, K. (2014). German Rechtspfleger. Germany. 16.

22 Arkuszewska, A. (2012). Jurisdictional Status of the
Polish Rechtspfleger. Annales Universitatis Apulensis
Series Jurisprudentia. 7.

23 Kapp, Th. (2009). A European Rechtspfleger for the
European Union. International Journal for Court
Administration. 61.

24 Cappelletti, M., Garth, B. (1978). Access to Justice:
The Newest Wave in the Worldwide Movement to
Make Rights Effective. Buffalo Law Review. 190.

25 Buxton, T. (2002). Foreign Solutions to the U.S. Pro
Se Phenomenon. Case Western Reserve Journal of
International Law. 103.
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Therefore, it would be a useful innovation to pro-
pose appropriate regulation. After all, private law
should reflect and serve the implementation of
public policy.?

CONCLUSION

Within the framework of the work, it has been
confirmed that it is important to excel in the
norms of the Civil Code of Georgia, which regu-
lates the issue related to the disposal of prop-
erty owned by juveniles. The issue is noteworthy
both - from a substantive and procedural point
of view. In the presence of an imperfect legal
base in Georgia, the issue is subject to revision
and analysis. Within the framework, it was deter-
mined that considering the unification process
of law, it is relevant to excel the national legis-
lation in the relevant direction. In addition, the
law-making process should not be carried out
by the automatic reception of any universal act
in the mentioned field. It is necessary to analyze
the existing reality in Georgia and consider the
successful practices of other states. As a result of
the mutual reconciliation of approaches, an ad-
equate solution to the issue is offered. It is con-

26 Singer, J. (2023). The Right to Have Property A
Presumption of “Possible”. Texas A&M Law Review.
716.

BIBLIOGRAPHY:
Normative acts:

sidered necessary to implement not episodic but
fundamental legislative changes. This includes
the reasoned convergence of the Georgian Law
Institute and ensuring its compliance with the
standards of leading democratic values-oriented
legal systems.

In particular, it is desirable to amend Article
186 of the Civil Code of Georgia and to add to
the list of the contracts subject to judicial control
- the disposal of the financial resource on the
bank account/deposit if the total amount of the
money on the deposit/account exceeds 1000 GEL;
Also - disposal of another type of claim or rights,
if the amount of the claim or right exceeds 1000
GEL. This is necessary to eliminate the existing
ambiguity regarding the definition of the article
and the possibility of possible misinterpretation.

In addition, it is desirable that the category of
the cases related to the disposal of the property
of a juvenile should not be considered by judges,
but in this direction, the practice of several Euro-
pean states should be taken into account, where
the permission for the disposal of the property
of ajuvenile is considered by an official so-called
“Rechtspfleger”.

Implementing the mentioned changes will
enhance Georgian law and ensure its compliance
with the standards of the leading democratic val-
ues-oriented legal systems. This will eliminate
legislative gaps and ambiguities in practice.

1. The civil procedure code of Georgia. https://www.matsne.gov.ge (In

Georgian).

2. The civil code of Georgia. https://www.matsne.gov.ge (In Georgian).

Scientific literature:

3. Burduli, I. (2020). For the issue of disposal of real estate owned by a ju-
veline by a parent. Journal of Comparative Law.

No v s

Zoidze, B. (2003). Georgian civil law. Tbilisi.

Chanturia, L. (2011). Interdiction part of civil law. Tbilisi.

Khubua, G. (2015). Theory of Law. Thilisi.

Jugheli, T. Makhatadze, N. 2023. Current challenges of the legislative reg-

Ana Gurieli



(0e)
(@p}

#29, 3séy0,2024

Ana Gurieli

10.

1.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,
25.

ulation of the issue of juvenile property disposal. Thilisi.

Albayrak, S. (2018). Freely Disposable Property of Child. Selcuk Uni-
versitesi Hukuk Fakultesi Dergisi.

Arkuszewska, A. (2012). Jurisdictional Status of the Polish Rechtsp-
fleger. Annales Universitatis Apulensis Series Jurisprudentia.
Buxton, T. (2002). Foreign Solutions to the U.S. Pro Se Phenomenon.
Case Western Reserve Journal of International Law.

Cappelletti, M., Garth, B. (1978). Access to Justice: The Newest Wave
in the Worldwide Movement to Make Rights Effective. Buffalo
Law Review.

Engle, E. (2011). The Convention on the Rights of the Child. Law jour-
nal QLR 29.

Fenge, H., Cramer-Frank B., Westphal Th. (1995). Remedies concern-
ing Enforcement of Foreign Judgements. Legal Education and Train-
ing in Europe.

Freeman, M. (1997). The Best Interests of the Child? Is the Best In-
terests of the Child in the Best Interests of Children? International
Journal of Law, Policy and the Family.

Holvast, N. (2014). Considering the Consequences of Increased Reli-
ance on Judicial Assistants: A Study on Dutch Courts. International
Journal of the Legal Profession.

Kapp, Th. (2009). A European Rechtspfleger for the European Union.
International Journal for Court Administration.

Kappl, T. (2016). Strong Justice for a Strong Europe: A European Re-
chtspfleger. International Journal for Court Administration.

Leblanc, J. (1991). The Convention on the Rights of the Child - Current
Legal Developments. Leiden Journal of International Law.

lonescu, R. (2021). The Best Interests of the Child, Annals of “Dunarea
de Jos”. University of Galati: Legal Science.

Oberhammer, P. (2006). Civil Enforcement in Austria. European Busi-
ness Law Review.

Omerspahic, Z. (2018). Child Property Rights — A Child as a Sharehold-
er. South East European Law Journal (See Law Journal).

Schack, H. (1993). Private Lawyers in Contemporary Society: Germa-
ny International Association of Legal Sciences Symposium: National
Reports Case. Western Reserve Journal of International Law.

Singer, J. (2023). The Right to Have Property A Presumption of “Possi-
ble”. Texas A&M Law Review.

Thomas. K. (2014). German Rechtspfleger. Germany.

Van der Weide, |. (2020). Remedies concerning Enforcement of For-
eign Judgements. Common Market Law Review.



#29, March, 2024

(0 o)
~

OMOLMITBLMI3O6NL
LO3IM®IoOAN) OMLIOGIL()
JMBJoNb 30b36MA3NL
0)630bJoIMIdJB()

obo gytogmo

bodoG0cnob o ghmt0, 03900909000 obobhgbd
3OMR9b0, 308306000 bogEmodmEmober nboggmbohgho,

003m300h0, bogotr0g9cnm

JobOMAIO0N

LobyABoxamML FobIHe600 dMJdgEn 306mMbAydMmdNL Iy0-
9030 bymymas, oo JBMM 03 30MmO90dn, MMEgLsE bognmbo
dMLMYMBM3zbob LognmMmgdedn sMbYdyn JmMbydobL Foblom-
3350 gbgdy, LogoMm o 3gMmdm 0bhgMabgdaL odmbobhymydo
3600 399330 7L. bodmgamagm 6MYb30L Mmocmgyma dMbsbogmob
9, 300 dmMabL, sMLMYMBMMIZ36Ms 3gOnnmMmEMgMds bmd 36nd-
369mM3boos odM3ngogmn LY3abmMbAgdM 05BaL LMy-
ymaodg, MmImab bEmMo gmMmTnMyds s sdMJdggos badmgs-
magdm 0Myb30L LAHIONMPMMONLY o bodommaab bydngidhms
06h9Mabmo o3doymaxznmgdnb gomobdngdb Jabob. badsMmommab
0060390MmM39 LobLHIx0dn Ladommemob mnomgym bydngdbHL
3600 3oohbgb dgbodmydmmods, Imobobmb BmMAsms sbamo-
90 o, bogoMmmygonbadgdm, godmnygbmb JxmM9o0bL EE30L Lodys-
™3g0560. 830L d0ybgo390, bagemmzgmmdn bognmbab dodgmos-
mymbodammmgdmangn amBgbMmngnos, 0bg39 MmagmMmE dgbodsdnbo
0080mMmymodom Lod3MMEgLMLLTSMMNEMYdMN3N MZemMbIdMNbOM
Lo30Mbb gowsby39hnb LEMSa30 s bgmTdnbobzmadn yMMAgdalL
09003099000 30My639mymazy, gadmbzgzem MAgOL.

0dn®mad 960d369mm3bo d00hb7g3s LodoMmmzgmb bodmds-
magm 3mwgqdbob 03 bmMmIsms LAMYMYMAs, MMmAMdnEg DML

060 ggMngao
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0M3LMYMBEMM3zb0L LogxMgdadn sMLYOYMN
Jmbgo0b gob30Ma3oLbmMb v303d0Mxd7mN
BmMm3gonLb oMogMmmgzemmzabo 0bdgm3my-
homgdab Mob3goL. ombndbymn 860d369mm-
360 gobodnmmogob mmgmmiz Logobmb-
00090mm baMzgdgonL, 9g3Mgm3g, 3Maghnzsado
oMLYOYIMO  OPbEM336900L  dMIMEb3MLD.
003006, sMILMYMBM3Z3b6mMd JMbydaL go-
630M330LMdb6 V303d0M703m LO3NMbx0Mb
900smMmmgonm LogMMedmMabm gobznmamg-
00b H9b6nbENY0Mb  30MIMBNBNMYdYMN
LadMMEaLMLLTIMOMYdMnz0 MYgxmnmMmgdab
oMbYOdMOs 3600369MmM3b600 FobLLOBMZMO-
3L 9M™M0obo LobodoMmmmm Lobhgdob Fodo-
Mmoym i3bgznmbomgdsb.

LAI3336dM LOOY3IBN: 306MbAEYOMMDY,
m3zobo, bobodomoenm

ddba3da®0

Lodommemob 6900b3ngM EoMadn Lobgm-
060ggmb dobIhod0m IMJdgn 306mMbAEAO-
mmoy, Mmgmmz 6gbo, dgbodsdab bagnmbmab
0000Mmm900m oMLYOYMN Lobgmdboxm 3m-
mohogob boymans. dgndmgds 0mg3sb, Lo-
domamom  M9axmoMgdyn  M0OMmH N0
bogombo, 3mmadoznmbsdommmadmogn Bm-
6006 godmdwnbofmy, MyanmoMmEgds. MM-

ob 3mbiMathym dmbBo339mdn dJHPomyMm bo-
dommygdmng 3MmOmydob 30b6mbadygdgmn

IRMI0Md 3300 L3ObMBIEydMmM dgdo-
60909000L Asdmysmnodgdom 3sbybmodb. oydEs

3obmbdn dmEgdymo ©gdymyoq0n dgbodmy-
0gm0ns 0dmgmEab JMongmmgsbbbzezgdymon
0bhgm3mghogonob  Jgbodmgdommodsl. bods-
Mmoraob bmmM3gdnb gobdoMmbpgde 30 00 3MmMEgL-
do 9600369mm30b0s, Mgy gyobbIMOL
90bn d0bssMmbOL goM33930L, 9.0. 030L OEZI-
6oL 07 Mo Adsgbmgzgs 3oL 3obmMBIYdgMTY.

1989 6ol 20 6myddgMab 08393000 JRMY-
0900b 89bobgd 3MbB3963300L MahoRNENMydom
Logdomm3zgamb LobgmMdboxmb Eog3nbMs 3o-

1 61010 8., (2015). Lydsmomals ;mgmmas, ;mdamobo,
149.

mEgoxmgds 36Myb3gamymb 003330 obymo
333000 s dMYbznm, Mmammoy Lagnmms
dobo  390MEEgMOnbom3znb. MyomMyMo,
dmb0dbyma 3mb3963n0Lb domgdom, gegMmmo-
36900 9Mgdab ggbgMmomyMmads obLoddMY-
08 Bgmpomo ©oybzs ™momddob smbmnsb
©0bggboob 3mb396300L Tomydob dgbodenm
09093900006 ©o 90L EoEydnm TboMmygdmMyb
©930300M9000.2 5nbndbo, MMA 3mb396300L
dmbobomyg bLobgmdbogmgda gonmzamabbo-
69096 dnbo 3dMOMAdAL, 899M399000L 06 3obm-
6o dnbm3zgob 38bLybabA3gqgdgmo bbgo 30MgdaL
I8mM9090Ls s AM33MgMOgoL o 80 dndBom
0000M™0396 yzgms dgbododnb bol3abmbadno-
am ©s 3©3nbabEHMaEnym dmAsL (3M639630-
0b 89-3 dybaab dgmg 6s60gn).
d0bob0dbo3ns, MMA dnbossMbmMOMN30 M30-
mbodMmobom, 3mb3zgbEns dgoEe3L 00333000
I8BMY0900L ©o30L dgbobyd YOMEeIL ©I-
0y™y090L, 9yYyomndgdL TodBgdL, MydEs oM
3903030 M9a3nmM0Mgdsb dobdo gomzomabbn-
B90ym0 ©ydoymMadg00L dbMYmgdnb dggdsbo-
90900L dgLobgd.? Tgbododabo, MMan3xMny,
Mmd Lodommzgmb bLobgmdbogmb TobItho-
0000 0Mmg090 05333000 (330D LO3bMbIEO-
oM 03D o 0M3mMdMEs LMYWMYMBNMMIE
2019 6anodg, MmEgbog dn0mgbdozdzms ©o-
3300 3m@aqdLo, Momsl Lodmmmme Asdmyos-
0O 0033300 JRMYdMS Es330L gMmnsbo,
LobLH9OYMn bg3ze. 05030300 JBWYdsMS IM-
©99Lob domgdom LodoMmm3zgmma godmagzunn-
6o 939MMOs - asbmm3zgdmms dgLbodedab
bgzgmmdn dmgdg LogMmmodmmMabm dowgmadg-
0L; dmabnbs d9L0s30L bHObaMBHYOMSD 3o-
6mb3ydmMmMoNL 30MAMbNBYds. gobbmMmizng-
s M0gn Lo3ebmMbAyOMM 33Ny dgd0LY,
000 dmMmab, bodmgomsgm 3mmgdbdn, Momo ofM
36 396 0gbgb gobbmMmEngmagdyma 0dg3zomMn
409090900, MMAMgdonE oMabMyMBbanmzbab
3obmbogMm nbhgMmgLgdL sMbydom bLogMmmbab
399996000 s bMYMBMM356900L sLO3L dom-
Bgymon, 0b Imzmgo o 0gdbgdmes dgbodmygod-

2 LeblancJ., (1991). The Convention on the Rights of the
Child — Current Legal Developments, Leiden Journal of
International Law, 281.

3 Engle E., (2011). The Convention on the Rights of the
Child, law journal QLR 29 QLR, 793.
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mMOsL - 3093nbs sMM3gYmMo bymymxoe-

™o JBEY000.
000nbomyg  @mMmobomznb  oMLydYO
M9ggmomydom, bodommzgemmb  dmgdgo

bodmgomogm  306mMbBAEgdMMdom, bLodmdoe-
magdmbodammmgdMmng yMomnghomdsdo 3ai3-
mgooboMmnobn o Jogynbomasbn 3nMmab
330M©n0 IM0odMYds 3MILMYMBMM33603,
Mmdgmog goM3zgnmn ma30bg0xMgdab goo-
30mabB0bgdnm, obg3g, dg0dmgds oymbL bo-
dmdomogdm  0Myb3nb Ambobomy. o3MymM39
- bLodmgomagm PGWgo0by s dMZamgmdab
dohoMgogmon. mydge bLodmgomogm 3obmb-
99g0MmMos F3bMOb dndsmmgdnm L3gENBNYM
M933M0M90oL 33010300MOL, MoE ©gamombnd-
Bbymo o bodmgamagm 0MY630L bhodomymm-
00b d960MAY6900L 00DBYO0;Y oM.
dmbndbymalb  doybywoze, bLodoMmmzgmm-
do LobgdBogymb dobA@odnm dmgdgen 0o-
Modbogymgdab 3ob63sbmMmEngmadgmMo
bob®H900b LAmYMYyMBomn BYbJ30MboMYdY,
3MLMYMBEMM3z36 Mo JMbgdMmnzn Jum9d500b
093300 30mbIBMOLOM, F9M 3093 godmb39-
300 MAg0s. d0bgozo 3o0bMbBBydMmodnb
bMYMNb IEMmONbLY, bodmgomagm 3o-
bmb3admMmds 9703030 O036M306905L, Mo
MmagmmE ogmMoyumo, 93M9gm33, 3Moddhndgmo
000sMymydnm dMENL Jobmbagdmmodnb
dMabbmMma nbhgMm3Mmyhnmgdnob MabzgoL. bogn-
0bab 0ghommonb gomzsmobbobgdnom, 653-
Mmdob goMmagmgddn gobobomgods dgbadodabo
0000Mmgdnm dmMmJdgo LOZbMbIEYOMM
dmabybMmnggogm bmMmdoms bHMydbhymos. bm-
Moo 8oMM907 M0 sgddnb o Labodommmm
3Mogdhngadn LEMMo godmygbgdab Loznmbyg-
00. gobndomhgds, Oy Mmagmm 6o nymb sm-
dogamo  omabMYMBM3s60L  Lo3YMgdedn
0MLYOYMN dmdMmagzn gmbydab gobioMmg3s o
000L™ob  v30300MydMa  LadoMmmmydMngn
ob399Hgon.

60dMmMAnb dgomEmmmanym Loxgydzmao
399mygbgdymons MmammE dmagswdyEbogmy-
oo - obhmMoymo, s3Mgm3g, b3gEnsmymo -
bmMTH0™mo o 3geMmgdnmbodommnmygdmn-
30 339300 JgmmMEYo0.

1.9MabMICMBOMI3BNOL
LA3IOIMIBABN ILIBIMD(
dMB3as0Lb 89680MB39, MMBMMUB
6J69M0)30bA30MOJBICN(M
6(MM3ad1o 300360

bOLOJ30L 6600

Lodmgomagmbadommnmgdmngn  M3oMbo-
vM0bom, MebodgMm3g bobgmbogmms bLo-
domomab bLobHHTg0dn  sMILMYMBMM3b0L
dmbgdMnzn JRM9dgdab ©o33nb bognmbo,
0gmmoymn  y3mamnmgdob mbgdg doon-
63, 0603369MmM306 daNML 030390L.4 MI0-
Lo™M30L dMNIMYO NG, MMA 053330 Boohbos
00momMnbOgeb 3obEom3g3909M™Mn O IIMY-
3000909m0 LO3YMYdL.> 033930L LOY3909LM
0bh9MmgbgdaLb dgbodoednbo dMJdgEgdabl oy-
3omgomMmmos 30 3Mmab 3MabEndn, MMAJMbLLE
939d6900 bLomgobm yMamngmomdgdn. mydge
3MagdhHnggmn m3smbadmobom, gb 3MobEnadon
d0LHMIJHPMo O MYMMOMNS.° dbndbymon
MMM 03938007500 gbagmabomahngsbs
©o bogamm 3mmanzgol.’

0mbobndbogny, MMA bogommzgmmb badm-
Jomogm 3mogqdbnb 63-9 dgbeab 30M3ge0 Bo-
Boamo bodommzgamb bodmgomagm 3mwgqdbob
00mMJdgg0ab @MmMoEsb dnym0mgdEs oMo-
LOYMBm3zabalb 06hHgmMaLbOL gomzomabBo-
6900L oyEngoMMONL dgbobyd goMnggdab
©o900LL s gaMnggonb 65330MMOLL
339330M9000 3M3LbMYMBEMM3560L dngMm bLo-
M3gomab  Tdomyool. ombadbymo  Logombo
R3LEYOMES  dMILMYMBEIM3360L 3obmbong-
Mo BoMIMBs3agbmadnlb bLYdNgdbhyMo Fowe-
By3ghomgdom, M3 d98sLYdNM 3odHIaMMsL
390939036900. T9Lo0SANLYE, doMBHmmoyb
d9bo00dnbo dybmaob dbg3zgmmdsdn domyg-

4 Omerspahic Z,. (2018). Child Property Rights — A Child
as a Shareholder, South East European Law Journal
(SEE Law Journal), 48.

5 Albayrak S., (2018). Freely Disposable Property of
Child, Selcuk Universitesi Hukuk Fakultesi Dergisi, 444.

6 lonescu R., (2021). The Best Interests of the Child,
Annals of “Dunarea de Jos” University of Galati: Legal
Scien, 79.

7 Freeman M., (1997). The Best Interests of the Child? Is

the Best Interests of the Child in the Best Interests of
Children?, International Journal of Law, Policy and the
Family, 360.
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000, dgpdmagdgmn aym bognmbob mod0gMHy-
Mo o LMYMo Fgxasbyds. Obm3zeba, LYOON-
9909M0 o dMEsn dgodmgds ymggomaym
3oMgdmndy, My Mo dgndmygds Ahsmzmomoym
LoboMaggomo  dMILMYMBEXM3360LsM30D.
0030300 Ixrmydems 3MEgqdbab Towydalb dg-
09390 smbndbymmo bognmbo dmByLMNZLS O
LV30bMBIYOMM PMBYDY gobabadmzms sMo-
LOYMBM3bab gmbgdab gobzoMmaznbab dab
LYY3909LM 06 HMgLAOMD gomMngqgdnb dnboo-
MLboL EoE96nb syE3omgdmbde.

2020 Baoob 3o 33momgds d93ns Lo-
Jommzgmb bodmgomodm 3meaggbaob 183-9
dygbomob dgmMg bBoboendog, MmAmob dgbo-
0000bo, ,003830L bLoggmMmgdadn sMbydyN
3dMmog30 6n0gmab Tobo FdmOmab ob bLb3s 3o-
bmbogMmo BoMAMIoagbmab dngMm gobzoMass
©obod39000 d00AbBg3s 003d30L bLOY39019LM
0b6hgMmgbgdab dgLododnbo, Labsdsmmenmb
0006bdMoOnL  Loxwyd3zgmd”. v0wYbo®, om-
6006gmn BmMBnEeb Zodmdnbomg, LobL-
domomm 33ma930L LOgebL BoMIMeagbL 0d
3oM99myd0b owaqbo, ModE9bo godmadmon-
bomgmoL ydmozn Bngmab gobbznbgds oMmo-
LOYBam3zebn 0033300 boyzgmgbm 0bdg-
M90b9000sb.

33momyds gobbmmEngmes dmdmog bo-
30900000 ©o303d0M50000 goMnggooL oI-
00L 39000b39390006 00doMgdNMdE o bo-
Jommzgmmb Lodmdomogdm 3mgdbob 186-9
dybando dogmoome, MmA 0538300 LogyMydsdn
3MbYOYmN 1 000 mamBdy dghn mamydymydab
dmdmagzn 60300b dobo 3dMOObL 86 bb3s 3o-
bmbongmo BomMAMBoagbmab dngm gobzoMaszs
©obod39000 0533300 bLOY39009LM 0bdHgMgLY-
00L dgLodVTNLOE LOLBSMOMMML MebbIMdNL
Lo®Yd39MBY. LAY Lognmbmob dndsMmmg-
000 3bY60dbs3NY, MMA 6030900L MgaaMyMm
09930603000  LogoMmm3zgML  Ladmgomogdm
3mgqdbo o 03bmobL, gobLbzozqgdom, Togo-
oMo, 33Madsbnab bodmgomagm 3mmgdbo-
Logeb, MMIMAL Mobobdo, ,603090L 83 3o-
bmbob 00bobdo bBoMIMOEa)bgb dbmeme
LbbgymgdMmngn LLgbgoN“ 0yMooym mohg-
Mmo®MyMmodn sMLbydymo dgbyymadab 0obob-
000, 603900 30MM3bMMAsL Imzmgdymo,
0MY63060M0sbn, 30Mms dohmbmosL @og-

39000900M9073m0n, boyMoo godnzbymo o
bbgymadMogza 9Mmnsbn Logbgdns.t obnd-
bymob gom3z3omabbnbgdom, myzn bLojomm3g-
oMb bodmgomogm 3mwgdbob domomygdym
bmMmasb Lohyszsbo@myznmn 08603369mmodom
3963080Mm®Ho30, dnbo dmgdgads oM P6O go-
3ME3gmogb 1000 msoMmdy dgho moMmgdymgdab
0bgom 8g®Mngzdy, MmIgmoig dmdmozn bozmob
09930603000 0M 8380ymxznmgdL.

boBgoLoLIgmny, MMT 3Mogjhnzsdn Imdmo-
30 6030000 3ob30M3g3009 M3bbdMdAL goEgdab
LanbhHgMgbm F90mMbzg30L BaMBIMOEEmObL Lo-
0063Mm ©obgLbydymgdadn sMbyOYMO Lod333M
3600MabL gondogonb o 06000MBY gobmogzLby-
0o sbbab gobzomaznb dgdmbgzagzs, Mmag-
o3 oMmagmmbgm ngbs gobbogmymao bogmom
Lobodamommgdnb dngM.° Boygbgwaze® 0daby,
Mmd 306mMbAYdMmMAs @absbgmgdyma bLo-
30mbobomznb 9Mm0603369mm3bo of dm-
ombmzb Labodommmm MebbdmMdab sMbydM-
000 O 303LM16, 36503Mn/3683MNT0N, 3bd@Ny,
dmdmog bogmmo 3ohggmMmaob of gobgiym-
36909, bogjommzgamadn 33060b369mn Bangdab
396803mm0Osdn ©8333000MY0ma 3MagdhHnznb
dgLododnboE, oMaLMYMBM3balb v630MNA-
99 oMLYdYMO Mobbab gobzeMmag3znbomzgalb Lo-
0063m ©obybgdymgdalb dongM Tmombm3zgds
dgLododnbo d0bsaMLAL LOLOBMOIMM Foo-
6y3ghoamgonb oMbydmos. dgbodsdnbo bo-
090y, Mmd 6mM3InL sMLYOYMN MYEOJE0s
oM dbobogb 3Mogmnzodn dnbn godmynbgdab
dnboombL o, MgomyMma, dobo gobdoMmdgds
09000 BaMmome bydo.

d9Lo0oTd0bYE, gobbobomggma Tybmgdab
36om0nd0b J9oaem ©3aNbyds, MMA 3Jobm-
600909mado 0533301 bLoY39M9LbM 0bHgMyLY-
00L LoMOboEME ©oE30L PBMPYDb3gMboym-
R LOLYTSMOIMM IMBBHMM®MO Zos3zmMEgMY
dmdmogn o dMmozn bo3zmgodnb gobizoMasznb
090mb39390%9 o MYgnmnmgodnb dnmds -
hm3s sMmodagMmoomymo gmbgdmozn L03g-
00b gobzamaznb dgdmbznz900n. magznb dbMoag,

8 bmadg 0., 2003. Jomorymo bdbnzom Ladshosmo,
onodomabo, 26-28.

9 XI09m0o 0., 3sbsmadg 6., 2023. 653330L Jmbgdal
39630Ma30l Lo3nmbal Ly3sbmbAdem dmfalifo-
3300L sMLgdYmo gosdmH333300, mdomaln, 17.
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dMadomamnomym gmbgdmng LnzgmggobL gobyg-
39036908 dmmbm36900 s JRmMydgdn (152-9
dgbmn), 9.6. ,3bbgymm 6030900“° yRmy-
0900bs @ IMMbm36900L oMdBothgMoomym
dmbg0Mn3 L0399, 9.0. MONYIHIOS® dMNS-
M900b 606030MM0O900s: o. 0MYB3076oMNSbM-
00 - bb3o 30MMa™M30L FooEgdnb dgbodmnd-
mmoy; 0. dohgmosmyma LaMmaggdMnsbmoy; 3.
bbgs 3n0Mabogeb Mondgb dmmbm3zbob yxmg-
00 3mb0dbymo gobbobomggm 3mbdagbHdo
06003690mm30600 0dgbo, Modabooi
admomob dngm sMLMYMBMmM3zbob Immbm-
3600 06 33mMgd0b gobzoMmazs dgbodmgdgmny,
33M9mM39, bgmmymxagb dob 3obmbogm gmbyo-
M03 0bhgMmgbaodL.

998mombodbyamob 30033mnbB0bgdnm,
dgbodmgdgmos 0;mg3sb, MmMI sy30mgdMsE
000ABg30 LOZOBMBIEHOMM  E3MOEYdgd0bL
gobbmMmzngmgds. 3oMdme, bLobyM3zgmons
33momgds 0gbgb dghoboma LogdoMmmzgmmb
bodmgomogm 3mggLbob 186-9 Igbmdn @ Lo-
JoMmmzgmmb bLodmgomagm 3mEagdbom goo-
30mnbB0bgdym, LLbLodommmm 3MmbHMmMEbL
©093990900M75079m™Mn 3aMngg090o0b Asdmbom-
35b ©3933hmML LIOIB3M 3683MNABY/36500-
MBy 0MLYOYMN Mbbob gobizaMmazs, my sbods-
Md9/5635M08dg sMbyOxamn Mabbab LagMmorm
0mEymos 3mydohgds 1000 MoaMmb; 8gMYmM39
- bbgo bobab dMMbmM360b 06 yJRWgdaL gob3e-
339, 0y dmmbm3zbob b Jxumydab dmEymm-
00 39dshgds 1000 MmaMmbL. smbndbymmn oy30n-
®mg0gmny 030bom3znb, Momy smdmazbzMoo
0g69L oMbyOymMn ObmM3zabgds dgbmab gob-
00MH900LMO0 BndoMmMgd0m o Fgbadmm sMo-
LEmM0 nbHgMm3MyHonab dgbodmgdmmos.

2. badN0lbOb 3HMBILIIIM-
LIV IOMNO30 aboMma

990mMo0mb0dbymalb  dgbododobo  ©3n-
6909, MMT 3MLMYMBMM3b0L LogymMmyode-
do oMmLyOxMn Jmbgoab gobzoMaznb bozombo

10 Bmndg 0., (2003). Jomoryyma bsbnzom Lsdsmosmo,
onodomolo, 46.

11 Job&nMmos ., (2011). Ladmgdomogm Lsdsmagnols
Bmasn bofoman, mdomobo, 54.

dmobmzbomo  dohgMmosmymbodsmanmgdmng
Loxydzmo oMmob Asdmysmndydymon, Mm-
dgmo3 d993momn3zn m3ombodMmaboo, 09-
Lobsdnbo GoghmoMogn goMmgdmgdgdob oMm-
LgOMAALSL, TMNBMYOL BLRS3L goMngndody
(39639M333%9) Lobsdsmamamb  6gosmm30L
0MbgoMdaL o3 dMMOLL. sdn@mad, dLZe-
3bn boboosmob TohgMmosmyMmbodamommygdmo-
30 Lognmbab goobobyzgdo bL3IgENemMyMO
3MmEgLbyomyMmo Lodyomgds dgbodmadgmny
ymgzomoym gomn3smabbobgdyma bodmmEgbm
3o06mbagommonm. MydEs, oMebmymbmm-
3600 gmbgd0b gobzomaznb Loznmbmob 800s-
M09000 LSLadsMmNMMMbOMZNL BndaM™M30LSL,
00 gMongmomonb dmabgbmoggdgmo bL3gEn-
senyfmo bmMm3s oM ymanms 4997909390790,
Mol 9Mmmg3oMm LOIOMBAEmdMM boM39BoE
3600 99335LAL. 380hM3T, 3MdJdHn3s d9003-
bonMo Asdmyosmnodos: MmgmME Bybo, 88 do-
0oMmymgdnm @odmnygbgds LogoMmmzgmmb
bodmgomogm badmmzgbm 3MEogdLboo WE9-
boo 6mM3q00 o bagnmbo gobnbomgds yoe-
3m BoMmdmygoab gdno.

d90b0000d0bo, 960d369MM30600 Fobobo-
d03mMmLb, 0y MedEgbo doMmmydymny 89-
Lo0sdnbo  dnboomboL Logombydob BMbLOTS-
Moaobom3znb gobbobomzgmo gowaEgds nd
ambdBg, MM sMLMYMBMmM360L LoZYMgds-
do ombgoymn gmbgdab gobizoMazabmab o303-
domgonmo bagnmbgdnb MMYMO s 9BIJMH0-
3060 3ooby3gmo 3Mohngdymo 3603369mmdab
09mbgo; 030LbmMob Ebmodomas abog, MM Lo-
Jommzgmb doMmomadboggamgdnb gobdobm-
ME0gmadgmo bLob®gds oah30MNYIMNS O
MmmagmmE Bgbo, bodMmEgbm 300900 3603369
omz3bo nMmzgze. sdothymd, 9603369mm3ze-
600 399030b@gL Lognmbn - bmd oM 0gbgdmos
dgbodmydgmn dgLodsdnbn JRMWosdMboY-
00L bb3s M0603EYOMONL 3nMabomn3znb gmy-
30909, M3 99w93MOMN30 M33MbadMabNm
LOHYMYMRES FoMOMAbEIMgd0L Zobdsbm-
ME0gmadgm 9MM 050 50930 o 88006, gom-
3399mbnmo, gobHm3nMmmozws babsdommenm-
900L 03 3MbB3MaHymo LogdobBsMAMYONLLGSb.
d0bndbyma dgbodmgdgmns d9x30bgdymMmaym,
MmgmmE s©9333hyMo LoadoMmomydMmnzgn nb-
LbHMYIGBHg00m Lobodammanmb bogdob boge-
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©ob 39030M900dg d9930L domydob d3©I-
Mmooy, Mo3, 99093MOMN30 M3ambIBMOLNO),
dmydbobyMgomEs Lobgmadboxkmb dobAodom
dmqdg0, 3oMOM3Abozymnoob gobdobmmEng-
mgdgmn 9M0sb0 509300 goydsmogbgosh.
00g30m0mnbamM30L, 83 dndaMMYMY000) go-
Lom3oMLBNBYOgmMNY ggMBobyman 3MagdHnzo.
LayyMomadms, MmI ggMmadsbnsdn gobEbowg-
0oL 3MbMYMBEM360L gmMmbgdab gobzoMasznb
dgLobgd 6goomMmM30L go3qgdnb emodsdg gobo-
bomogb oMo 3dgomme dmbsdsmmanyg, sModg
9.6. Rechtspfleger.? gb gobmozm babodosmmnemb
006003MMAgmn, MmMIgmbog o943L ydomang-
bo oyMooymo  gobosmmndy, oa5b0Mmo
BoLboo oMb oyzobnma oMo BbogygoaL
LOLHYBsT0 MBS TMMIMOE, M BoMIMO©E9-
6L dmbodommgl, FogMad, 306mMbAEydMM-
0006 godmdnbomy, 9J3L amganMadymon
dmbodomomab 3ma3g®HabEns® dgbodsdnbo
bodommmadmogn abbhobhyHob ~Asdmysmao-
0900 39M0sb0nsdn gobodnMmos 0l goMgdmg-
000, MmMT ImLLToMOggon 0yzbgb Food-
30M0ymgdn. bbgs 3md3mgqdbymn dnboombab
L9899006 gMmmoE, oo BoMIMydsdn aym
dMoz0omn, dgamgdnm bojmmgods 3madmygd-
bymo bobosmab LoJdg. sdohm3, 1909 Bmo-
©ob  AMbLOdoMmoOob  JRMydsdIMbomgdoms
bobogmo googEs Rechtspfleger-b. obndbYy-
om0 EaMyaImMoMmEs 39M ddnbabhMmogoymmo
0Mdobgdg00L, bmem 8909ama bL3gEnsmyMo
3ob6mbab bLoxwydzgmdy, MmIgmoiE domgdymn
0g6s 1957 6amb. Eabmgmdnm, smbndbymo
3Mmxgboob BomMIMIowagnbmgdn Logdnobm-
0oL dbMYMx096 ETMY30YOMIE Y Jobm-
60bL Logydzgmdy™ MmydEs bony, nbnbo oM
LOMEadMMOgb AMbLLTIMMNEMNLIM30L EOWET-

12 Wirtschaftslexikon.gabler.de [25.12.2020];
Lb3sms bBog3mo  3MmIgbBomnsb: Wolfsteiner
in  MinchKomm. zur ZPO, 6 Auf, 2020, §724
Rn.  21. Goo;omgdymos:  30mdomol dogh
SMobymHemmszbol  Lognogdsdo  sMmbgdnmo
pdhmozn  Jmbgdol gobiomazal  Loznombolismsal,
dgeamydnmo Lydsmommob gyMmbomo, 25.

13 oyMonmO 0., (2020). ddmomol dngM
SMobymHemmzbol  Lognofgdsdo  sMmbgdymo
pdhmozn  Jmbgdol gobiomazal  Loznmbolsmsal,
dgeamydnmo Lydsmommoab gyMmbomo, 21.

14 Thomas K., (2014). German Rechtspfleger, Germany,
2.

bomo ©odmyzngommonb LEHsbamphgdnm.®
MgamyMa, babsdsMmmemmb dngMm gobbobom-
39 3mb3Mgbym bognmbgdmeb dndommydnm),
0bobn 3306 AMLLTIMOMAL. FogoMNMV,
bomzobm bLodamoab dndoMmmygdnom nbnbo
009096 999930 dnbssmbobL goobyzgdneg-
0900L: 60360396 306mMb0ygM BoMIMBSE]bgMD;
obgbqb dodMO0L oaggbol; gobobomogzgb
d30Mo@ 0Y3060L0006 ©o303d0Mgd bLozn-
0bgdbL;™® gobnbomoggb LOJTnqdL, MMIgmoi
139300M©900 JMbgdodg yoomob Myaabhmo-
30sL; 3dmog gmbgdoLmeb o3ze3dnMxdym o
Mmog 3mdgmEngm LogdggodL;” bosmbMmymagdm
3MmE9YMYoL."

dnbndbymn MmobodEagdmonb 3nMgdn oM
BoMmIMognbgb dmbodommmab ¢obodqdbyg-
q00L, Modg dx0omdgb Jom 3oMamgMyMO©
©o 9M00b 3obLyboLAZxdgmMbo dmMy30909-
™0 3aaby3gHomgdnb dnmgodsdg doo 3Ma3dg-
Hh9630080 oMLY bLLJB990mM006 Todommy-
000.° ombndbymob sbommgn abLhHOdHYHO
0mg09090L o3b(HM0ddnE, LoawsE dbsdsdnbo
0065090Mdab 30Mms Jxrmydsdmbomgdgdo
IRMM QoMM sgMym3zg: gbhmbgmdo, 3m-
ommbgmdn, Agbgmab Mgb3ydmongsadn, bonmagg-
60000, dmLBNL-39MEMaM3060d0.2" dgmansdon,
069030, bogyMebgqgmdn, 363Magman, ndognos-
do, mygLgoyMmadn, gb3obgmbY o 339090 d0.2

15 Schack H., (1993). Private Lawyers in Contemporary
Society: Germany International Association of Legal
Sciences Symposium: National Reports, Case Western
Reserve Journal of International Law, 188.

16 Kappl T., (2016). Strong Justice for a Strong Europe:
A European Rechtspfleger, International Journal for
Court Administration, 1.

17 Fenge H., Cramer-Frank B., Westphal Th., (1995).
Remedies concerning Enforcement of Foreign
Judgements, Legal Education and Training in Europe,
108.

18 Oberhammer Paul., (2006). Civil Enforcement in
Austria, European Business Law Review, 595.

19 Holvast N., (2014). Considering the Consequences
of Increased Reliance on Judicial Assistants: A Study
on Dutch Courts, International Journal of the Legal
Profession, 39-60.

20 Van der Weide J.,, (2020). Remedies concerning
Enforcement of Foreign Judgements, Common Market
Law Review, 610-611.

21 Thomas K., (2014). German Rechtspfleger, Germany,
16.

22 Arkuszewska A., (2012). Jurisdictional Status of the
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nd LobygWABogmms dobIHod0m, LoEoE
9L ™9603gOmMds 0gbs dgdmemgdymo, smo-
oMmgdymons dobo 8603369mm3060 B3momon
0o mALOFY™Mgo0L gobbmmEngmgdab 3Mm-
39L3n, 0PA3s 0nMgxX  bobgmdbogmdn
3o6Lb3030900 dnbnggdym YJRMdsdMbNY-
00y goMmagmgodn. MmgmMmEz Babo, gMmmnsbos
d0gmads 8990793 LO3NMbydMb Tndommygdno:
1. 00608673 010603070MO0L 30Mb gobbobo-
39O 333933900 LobodoMmML 939009~
00Mmyo0ymn 3mbiMghyo dnbosmbab Logdgg-
00; 2. 6900LT0gMn 30Mo, MMIgEbsg byML o0
0060090Mmd0b ©o30390s, P6@o o30symxyzn-
®90aqLb dno 9Mhmzbymo 306mMbAydMmdom
03900 3M0hgM0ydgol, MoE ¥39380M©Y-
00 3obommadoby o 339MNaN33303L. bodge-
LabAgmos obog, MM 1995 6oL, gb3sbgmdn
domadymo ngbs dmEomyMmo BaLbgds dgbo-
0000L0 M3653EmOMONL 30Mms Logdnabmodab
M93amnmydonbsmznb.?

dbogmmanymo o6 abgozbo bhahybob dgdm-
@900 bogdommzgmb babosdommemm bobdgdsdo
9Mm3603369mm3b00 F9x30LEgOMEOS Mmgm-
M3 bogMmmsdmmobm gobznmemgdnb Hhgbonb-
3090006 30MIMbOBOMgOYmMn MyaymoMmgds
©o 9603369mm3600 3obLOBMZMZ3S Mmgm-
M3 3MabMYMBEM33bms bogddnb gobbomzab
©ohgdomgosh  Lobodommnmm LogdobBoMmImy-
00b 3MmEqbdn, 93Mgm3g bgmb dgxbymodEs
Lobodamommm LobHhgdsdn oMLYOYMN godm-
63939000 ©@odmg3nb dgbodmgdmmogdL o
Bo0390m@o Lobodsmmmm Lobhgdob bAHYW-
ymazob, 9x399ddH0sbo s dmgboga Lobhgdab
gmmInmgdnb 8ndsbL.

Logddgmo MMy goabyzgho bmad db6nd-
3690mm30600 00960, MOBgboaE LODS-
Mmowmon, MmMIgmoyg 3360 doombgzs oMmab
3mbogmym dmbozzgmdn, sMmab doymbgyzgmo
Lodommomn.?* 33sbvb, Lobodommngmboadn
bgmB0Lob3MIMONL Logombo, MoE oJHyo-

Polish Rechtspfleger, Annales Universitatis Apulensis
Series Jurisprudentia, 7.

23 Kapp Th., (2009). A European Rechtspfleger for the
European Union, International Journal for Court
Administration, 61.

24 Cappelletti M., Garth, B., (1978). Access to Justice:
The Newest Wave in the Worldwide Movement to
Make Rights Effective, Buffalo Law Review, 190.

oMo gabo gobymo boyzybab 60-0560 Bang-
0006, CMydg BoMIMag)bL gammosmymo
dLxgMONL LEEbLF o dom dmMmab, sgjhye-
gm0 bogjommzgmmdng. sdohma, baboMgnod-
om bosbag 0gdbgdmos dgbodsednbo Myaymo-
M900b Jgmo33d90s. 3gMmdm LodoMmmemn bmd
3600 obobo3wgb o §abobyMgomMEAL bogomm
3mmo@nznb gobbmMmEngmagodob. 2

©abd36a

6odMMAnL QoMmamyddn ILHYM®Y,
Mmd 8609369mm3b00 Bn0hbg3e Lodomm3zy-
oMb bLodmgomogdm 3mEgqdbob 03 bmmMAIsm
LAEYMYMPs, MMIMYO0E 3MYZIMNMYOL 3Mo-
LOYMBM3baob  bLognoMmgdedn  oMbydyMO
dmbgo0bL gob30M330LMb V3e3d0MydM bo-
30bbL. bognmbo boyyMomgdms Mmammz do-
HhaMosmymbedaMmnmMgdMmngn, 03Mam3g — Lod-
MmEgbmbadsmnmgdmMngn  M33mbsBMOLNO.
by 0gn, Lagdommzgmadn sMIbMYMYMEBOO
Lo3obMBAEYdMM d3BAL oMLYOMONL SnMm-
09000, Logombo oobNbE3sLs o 3baMNBL
993900900M900. 65dMMINL GFoMgmgodn (Eo-
mbobo gobobodmgms, MmT bodaMmommob dds-
Mmoo 360gngsagnaob 3MmEgbob 330m@az3om,
Mgmg3006¢HMno dgbodsdnbo dndommymgdom
bogombomyman 306mbAgdmMmonb LMymym-
®9. 333LM8b, 3obmbBIgamgdggdnmn 3MmE)-
bo oM PbEs bmMmENyMEgOoMEIL ombndbym
baggmmdo MmIgmndg ybnzgMmbomymo sgdob
03hmdohyMn  M9E3IRENNG. d7E0MYOJMNY
Lagsmmzgmmdn oMLYOYMa  MggnEnMmydn-
Lo o bbgs LobgmMdboxgmgodab BaMIsdhgdymo
3MagdhngnL sboemndn, doamdsms yJmongmm-
8959M900L 89009350 30 Ld3NMbOL - 8©I333DY-
M0 3oaby39®ob dgmozodg0s. bagomme Tdoon-
ABg3o oMo 930dMEYMN, 3Msdgm Loyyd3mnabo
LO3obMBAYdMM E3MOMgdg0ab gabbmmin-
gmgods. smbndbymo dmnodMgoLb Jommymo
Lodommmab  0bbEHOBHYHOL  ELLOYMYOYM
25 Buxton T., (2002). Foreign Solutions to the U.S. Pro
Se Phenomenon, Case Western Reserve Journal of
International Law, 103.
26 Singer J., (2023). The Right to Have Property A

Presumption of “Possible”, Texas A&M Law Review,
716.

060 ggMngao



O
Y

#29, 3séy0,2024

060 ggMngao

©@oobamygosb o dnobn 89bsdsdnbmdnb ndMYL-
39mMYymBsb 658Y396, ©9dmzMaBhogm momyoy-
mg090%g mMngbdhnMmydyen bodommmydMngn
LobLH9B900L LHbIMBHYOMD.

39Mmdme, LobyM3zgmas 33mmnmgds 0463L
dagobomo bodommzgmmb bodmgomadm 3m-
©99L0ob 186-9 xbdn s Logjommzgamb bo-
dmgomogm 3magdLoo gomzasmabBbabgdymao,
Lobodomorm  3mbHMmMbL ©oJ390w9dsMYg-
00 gomngn0900b Ahodmbomzamb ogdadmb
L3dSB3IM  3633MNAVY/36300MBY  3MbYOYIMON
mobbob 3o630M33s, My 96505MBY/3635MNI-
99 oMLgOyMo Mmabbab bLogMmom dMEYEIMO
dM93s(hg0s 1000 moMmb; dogMgmzg — bbgs Lo-
bob dmmbm3zbob o6 JrmWydabL gobioMmass, my
dmmbm3zbob o6 Jxrmydab ImEymmods smyds-
900 1000 maMmbL. smbndbymo syE30mgdgmns
090bomM30L, Moms smdmaxbzmomo 0gdbqb oM-
Lgogmn OYbEm3zebg90s Adybmab gobdom@g-
00006 T0dommMgd0m o Fgbodmm sMbBmMMN
06hg3MghoEnanb dgbodmgdanmode.

380006, LabymM3zgmns sMLMYMBM360L
Jmb69000L gob30Ma300™M8b o303d0Mx0YMN Jo-
Hh9amMoob bLog09900 ©993909dsMML dMy
dmbodomomgme dngMm gobbomzolb, oModg
00 d00ommymadnm gobomzomabbnbydgmng
M0g 93Mm37m bobgmMIBbogMMS 3MaJdH03s, bo-
o3 3o63bogdab 3MabMmymMBbem3bab Jmbg-
00L gobzomaznb dgbobgd BgdoMmmzab goEgdob
00M03dg gobabomogb nbgmo MebsdEgoMdabL
3n0Mon. MmagmmMnEss 9.6. Rechtspfleger.

dnbndbymon 33mmomgdgdnb gabbmMmizng-
mgonb dgwgge® dnombBgze JoMmmymoa Lods-
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ABSTRACT

Torture crimes fall within the category of serious offences, de-
manding an exceptionally high standard of protection. Its legal sig-
nificance is profound, especially in safeguarding fundamental human
rights and dignity. Human dignity is an absolutely protected, inviola-
ble legal good protected by international legislation and the Consti-
tution. Since the Second World War, international organizations have
placed significant emphasis on establishing norms to regulate this
egregious crime, given the severity and prevalence of the crime of
torture, inhuman and degrading treatment is relatively high.

Studying the definition, meaning, and essence of the crime of tor-
ture has become essential for crime prevention and public aware-
ness. It plays a decisive role in protecting legal goods. By delving
into international legislation and historical contexts, we can better
analyze the significance of torture in criminal law and identify crucial
issues for its qualification.

This article aims to provide a comprehensive examination of the
international convention’s interpretation of the crime of torture,
along with the constitutional and criminal law definitions within
Georgia. It will analyze the practices of the European Court of Human
Rights concerning Georgian and international norms while also high-
lighting any gaps and issues within the discourse. Through practical
analysis, the article will objectively determine and present the rele-
vance of the research topic.

KEYWORDS: Crime of torture, Definition of torture, Meaning of
torture
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INTRODUCTION

Protection of human rights is one of the most
important and priority issues for the modern
world. Against international development back-
ground, great attention is paid to basic and fun-
damental human values. The first among them
is the inviolable human right and, at the same
time, the absolute legal good - the prohibition
of torture. All people have the right not to be vic-
tims of violence, torture, cruel, inhumane treat-
ment or punishment; however, at the same time,
it is essential that the norm prohibiting torture
is meticulously complete and includes all appro-
priate perpetrators and all possible aggravating
circumstances.

Prohibition of torture and protection of dig-
nity is a problematic issue in criminal law, espe-
cially the topic is relevant in the background of
technological development, as it creates a great-
er danger of encroaching on personal goods.
Also, these actions often precede more serious
crimes. We are encountering new forms of tor-
ture, and new vulnerable groups are emerging.
Therefore, it is necessary to analyze the existing
norm in a new way and bring the content into
line with the goal.

The current edition of the definition of tor-
ture is problematic and topical. It is necessary to
make the disposition of the article more specif-
ic and to provide clearer explanations in judicial
practice. Although the term “torture” is familiar
and quite relevant to the public, its legal defi-
nition has a legal meaning separated from the
terminological point of view and differs from the
understanding that is established worldwide.

The definition of the article and the determi-
nation of its meaning in criminal law is crucial
from the point of view of protecting torture as a
concept or a legal good. To fully understand the
definition, it is necessary to study and present
international legislation and historical aspects
to analyze its absolute character, essence, and
importance in the legal system.

Based on the above, research has both theo-
retical and practical significance.

1. DEFINITION OF TORTURE
UNDER INTERNATIONAL LAW

When studying the definition of torture, it is
necessary to determine its international legal
significance because the international commu-
nity pays special attention to the prohibition of
torture and inhumane treatment as one of the
most important mechanisms for the protection
of absolute rights. This is evidenced by interna-
tional legislation, a number of conventions, dec-
larations, and pacts that indicate the supreme
legal protection of torture and strengthen its role
in the protection of fundamental human rights
and freedoms.

Torture, international conventions and pacts
led to the establishment of a high standard of
protection, the most brutal and widespread
crimes during World War II, such as torture and
cruel and humiliating treatment of people. Ac-
cordingly, creating international acts that would
declare war on the most serious crime became
necessary. On December 10, 1948, the Universal
Declaration of Human Rights was adopted. Later,
on November 4, 1950, the European Convention
for the Protection of Human Rights and Funda-
mental Freedoms was adopted by the Council
of Europe in Rome, which entered into force on
September 3, 1953. Also the 1966 Pacts? and the
1984 Convention against Torture® in its 1993 Op-
tional Two Protocols.*

The United Nations has been trying for many
years to develop universal standards to protect
everyone from torture or cruel, inhuman, de-
grading treatment. Conventions, declarations or
resolutions adopted by the member states of
the United Nations clearly state that the prohi-
bition of torture applies without any exception
and other obligations are established to ensure®

1 Reid, A. 2001. Collection of main international legal
acts in the field of human rights. First part. Public
Defender’s Library. p. 5.

2 There. p. 115.

3 There, p. 255.

4 https://www.icrc.org/eng/resources/documents/
misc/57/jpg5.htm. (20.02.2024).
5 Office of the High Commissioner for Human Rights.

Istanbul Protocol. Guidelines for the Effective
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protection against this type of violation. Accord-
ingly, the Convention on Torture adopted by the
United Nations, with its burden, content, defini-
tion and definition, is the most important law for
member states.

The internationally recognized definition
of torture contained in the first article of the
United Nations Convention is noteworthy. In
particular, term “torture” means any act by
which a person is intentionally inflicted with
severe pain or suffering, physical and spiritual,
for purposes such as obtaining information or
recognition from him or a third party, punish-
ing him for an act he or a third party has com-
mitted, or which is suspected of committing, or
intimidating or coercing him or a third party, or
for any reason based on discrimination of any
nature, When such pain or suffering is caused
by a state official, or another person acting in
an official position, either at his instigation, or
with his permission, or with his tacit consent.
It does not include pain or suffering that arises
only as a result of legal sanctions, is essential-
ly inseparable from them, or is a consequence
of them”.® This definition of the Convention en-
tirely and comprehensively lists the persons
who may be the perpetrators of the crime, what
is the specific purpose and how and what kind
of suffering constitutes torture.

Importantly, Article 4 of the UN Convention
“Against Torture and Other Cruel, Inhuman or
Degrading Treatment and Punishment” provides
an imperative requirement that each State Party
shall ensure that the act of torture is considered
a crime under the criminal law of that particular
State,” which gives member states a positive obli-
gation to protect all citizens of their country from
torture and inhumane treatment, to fulfil their
obligations and to prevent all actions aimed at
carrying out torture, regardless of the situation,
circumstances and situation in the state.

Investigation and Documentation of Torture and
Other Cruel, Inhuman Treatment or Punishment.
2010. Professional Training Publication Series N8. p. 6.

6 Convention against Torture and Other Cruel, Inhuman
or Degrading or Punishment. 26 June 1987. Art. 1.
7 Batonishvili, D., 2013. Institute of Law. Modern Law

Review. p. 63.

Among the international acts regarding the
prohibition of torture, the Universal Declaration
of Human Rights and the practice of the Euro-
pean Court of Human Rights occupy an essential
place. The European Court of Human Rights has
repeatedly noted that Article 3 represents one
of the most fundamental values of a democratic
society. According to Article 3, “No one may be
subjected to torture or inhuman or degrading
treatment or punishment”. The definition of the
mentioned article of the Convention is not so ex-
tensive and, at first glance, exhaustive, unlike the
European Court of Human Rights, which in each
decision clearly outlines the theoretical defini-
tions related to the definition of Article 3 based
on practice, presents the essence and meaning of
Article 3, the in-depth explanations established
by the court on a number of issues raised from
practice It represents and creates a large base
of precedents, which is necessary for the correct
qualification of Article 3 and its definition. The
European Court additionally demands that the
punishment of torture be carried out based on
relevant articles and not within the framework of
inadequate, illusory and fictitious justice.®

2. CONSTITUTIONAL ESSENCE
AND MEANING OF TORTURE

The international legal framework regard-
ing the prohibition of torture is directly pro-
portional to the definition of torture estab-
lished by the legislation of Georgia. Reflecting
the prohibition of torture at the constitutional
level is an important element in ensuring that
such a prohibited action does not take place
within the jurisdiction of a member state.” The
constitutional definition of torture is the basis
of the definition of the article of torture estab-
lished in the criminal law, within the frame-
work of which it should be interpreted and,

8 GPT report on the visit to Albania from 23 May to 3
June 2005. GPT/inf (2006)24. par. 54.
9 Reid, A. 2005. Prohibition of Torture. Implementation

of Article 3 of the European Convention on Human
Rights. Guide. Transl., Chelidze, L, Bokhashvili, B,
Mamubkelashvili, T. Council of Europe. p. 52.
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as a hierarchically supreme normative act, be
consistent and not contradict.

Article 9 of the Georgian Constitution states
that “human dignity is inviolable, and it is pro-
tected by the state”'® Torture, inhuman or de-
grading treatment, and use of inhuman or
degrading punishment are not allowed. The pre-
sented constitutional norm is imperative, which
makes dignity an absolute right. The mentioned
article preserves the principle of inviolability of
human dignity, which is the source of rights and
freedoms. It is an absolute right not to be a vic-
tim of violence, torture, or other cruel, inhuman
or degrading treatment or punishment, which is
established by international legislation and the
constitution.

The first part of Article 9 of the Constitution
of Georgia talks only about the inviolability of
dignity, but the 2" part specifies the concept
of dignity and distinguishes different forms of
crimes of legal good protected by one absolute
right. Actions prohibited by Article 9 of the Con-
stitution and Article 3 of the European Conven-
tion can be divided into two parts: “torture” and
“inhuman and degrading treatment or punish-
ment”. Different conventions and pacts on hu-
man rights refer to the distinguishing features of
these two actions, and there are also a number
of decisions of the European Court of Human
Rights, the main distinguishing feature of which
is “quality”. It is worth noting in itself that all tor-
ture is, at the same time, inhumane and humili-
ating treatment, but the latter does not always
reach the degree of torture. In each specific case,
the degree of suffering a person has experienced
is considered." For human treatment to be con-
sidered a violation of the Constitution of Georgia
and Article 3 of the European Convention, it is
necessary to have a minimum degree of severity
of “treatment””? The content, nature, form, dura-
tion, physical and spiritual harm of the treatment

10 Constitution of Georgia. Article 9.

11 Commentary on the Constitution of Georgia. 2013.
Chapter Two. Georgian citizenship. “Basic human
rights and freedom”. Publishing house “Petit” Ltd. p.
116.

12 ECtHR. Kudla v Poland (GC). 2000 IX 35 EHRR 198.
para. 91.

are taken into account, and in some cases, the
gender, age, and health of the victim are also tak-
en into account.®

When we touch on the definition and impor-
tance of Article 9 of the Constitution of Georgia, it
is necessary to mention the state’s obligations in
relation to this article. The prohibition of torture
and inhuman and degrading treatment and pun-
ishment will directly affect the state. This pro-
hibition appears to us as a negative obligation.
However, the state also has a positive obligation
to protect people in its jurisdiction from such
treatment by private individuals.™

3. THE ABSOLUTE NATURE OF
THE PROHIBITION OF TORTURE

Among human rights, absolute rights are dis-
tinguished - rights that the state cannot limit un-
der any circumstances. Absolute right is related
to human dignity®

Some human rights may be limited in specif-
ic circumstances (for example, to protect public
order) if the restriction is defined by law, serves
the public interest, is necessary to protect the
rights of other persons or society in general, and
is proportional!® The mentioned circumstances
are specifically and exhaustively defined in many
existing pacts and conventions on human rights.
However, as the European Court of Human Rights
explained in its decision in the Tyrer v. United
Kingdom,” the prohibition established by Article
3 of the “Convention is absolute: the possibility of
an exception is not provided, and deviation from
the Convention is not allowed under the second

13 ECtHR. Eland v UK A 25 (1978). 2 EHRR 25. para. 162
PC. Kalashnikov v Russia. 2002 VI 36 EHRR 587. Audin
v Turkey (GC). 1997-VI 25 EHRR 251.

14 ECtHR. Castello-Roberts v UK (1993). 19 EHRR 112.
paras. 26-28. Av. UK (1998). 27 EHRR 611.

15 https://geolaw.wordpress.com/2012/11/05/
wamebis-akrdzalva/ (26.02.2024).

16 Reid, A. 2005. Prohibition of torture, implementation
of Article 3 of the European Convention on Human
Rights. Guide. Transl., Chelidze, L., Bokhashvili, B.,
Mamubkelashvili, T. Council of Europe. p. 52.

17 Tyrer v. the United Kingdom. 25 April 1978. Series A
N26.
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part of Article 15 of the Convention either”®

In this regard, the decision of the European
Court of Human Rights is important: Selmun v.
France (Grand Chamber), where he once again
made a clear explanation and specified the most
difficult situations or the state of the country,
during which it is not allowed to deviate from the
3" floor of the European Convention on Human
Rights and limit it as an exception. In particular,
the decision mentions that “even in the most
challenging situations, such as the fight against
terrorism and organized crime, the Convention
prohibits torture or inhumane or degrading
treatment or punishment. Unlike the essential
provisions of the Convention and the N1 and N4
Additional Protocols, Article 3 does not provide
for any exception or right to deviate from what
is permitted by Article 15, Clause 2, even during
a public emergency that threatens the life of the
nation“’

4. DEFINITION OF TORTURE
IN THE CRIMINAL CODE
OF GEORGIA

Article 144" of the Criminal Code of Georgia
was formed due to international and constitu-
tional definitions of torture and historical foun-
dations. Taking into account that the crime of
torture is located at the twenty-third door of the
Criminal Code of Georgia, namely in the category
of crimes against human rights and freedoms, it
once again highlights its importance and com-
plete compliance with the Constitution. It pres-
ents as a set of high-risk, socially dangerous
actions, a crime against the absolute right of hu-
man rights and freedoms, distinguished by the
highest protection from the legal point of view.

When considering the legal definition of tor-
ture - in Georgia, it is important that, despite
many similarities, there is still a difference from
the meaning of the mentioned article of interna-
tional conventions. In particular, in the first part

18 European Convention on Human Rights. Art. 15.
19 Selmouni v. France (GC). 28 July 1999. N25802/94,
ECHR 1999 - V.

of Article 144" of the Crime Code of Georgia, it is
established that “torture, that is, the creation
of such conditions for a person or a third par-
ty or such treatment, which by its nature, inten-
sity or duration causes severe physical pain or
mental or moral suffering and whose purpose is
to receive information, evidence or recognition,
intimidation or coercion of a person or punish-
ment of a person or punishment of a person
for an act committed or allegedly committed by
him or a third party”.?° Although the mentioned
article of the Criminal Code broadly defines the
definition of torture, the UN Convention specifies
the perpetrator of the crime - namely: “is a state
official or another person acting in an official po-
sition”?" and the first part of Article 144" of the
Criminal Code refers to the subject of the crime,
generally refers to and does not make a specific
reservation. Which may create a legal qualifica-
tion problem. In practice, there are frequent cas-
es when such actions are carried out by a private
person, which are characteristic of the definition
of torture and lead to its qualification under Ar-
ticle 144" of the Criminal Code of Georgia. But
in the international conventional sense, such a
case cannot be considered torture, which cre-
ates certain difficulties at the international level.

To study the definition of torture in-depth, it
is necessary to determine the signs of crime and
its characteristics. The composition of the action,
the objective and subjective side, and the degree
or importance of protection of the legal good
create the definition of a criminal act.

The objective side of the composition of
the action is the external act of the human will,
which is expressed in the legal signs of the pro-
cess and result of the impact on the object of
criminal protection.” The object of the crime is a

20 Criminal Law Code of Georgia.

21 UN Convention Against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment.

22 Kvatchadze, M., Mamaladze, E., Dateshidze, N. Prohi-
bition of Torture: Reflection of the Standards Under
Articles 3 and 6 of the European Convention on Hu-
man Rights in National Judicial Practice. Vol. 2019. p.
45.

23 Nachkibia, G., Criminal law. General part. Vol. 2011. p.
250.
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legal good that has been or may be harmed due
to the crime.

The legal good of Article 144" of the Criminal
Code of Georgia is human dignity, the absolute
nature of which was discussed in detail above.
The object of criminal protection is also human
health, both from a physical and mental point
of view, as well as a person’s normal (balanced)
mental state. An additional object of the crime is
the public relationship related to the protection
of a person’s personal, family or other secrets;
an additional object of torture is the equality of
people according to race, nationality or other
characteristics.”

Torture is a form of violence that can involve
different types of violence. The result of these
actions can be physical suffering, mental or mor-
al, or all components together. The purpose of
torture is specifically listed in the Criminal Code
of Georgia. It includes receiving information, ev-
idence or recognition, intimidating or forcing a
person, or punishing a person for an act com-
mitted or allegedly committed by him or a third
party, which leads to a narrow understanding of
torture, which implies physical violence and suf-
fering. inflicting in the interrogation process.

As a result of the legislation of Georgia, we
can single out the main characteristics of torture,
which are described in its criminal definition. For
the crime of torture, it is necessary to have an in-
tention; this crime cannot be committed without
premeditation, but the methods of cruelty can be
spontaneous. Also, torture is mostly character-
ized by systematicity in a certain period, but time
is not of decisive importance for the mentioned
crime. The main characteristic of torture is the
fact — human suffering, which can end with vari-
ous consequences for all people, including fatal
ones, butitis impossible for a person not to have
injuries caused by physical suffering after torture;
psychological suffering does not cause physical
and biological changes, and moral trauma caus-
es a person to lose his dignity—spiritual traumas

24 Tkesheliadze, G. and others (authors collective). Gen-
eral part of criminal law. Textbook. Vol. 2007, p. 110.

25 Lekveishvili, M., Todua, N., Mamulashvili, G. Private
Part of Criminal Law. Book One. Vol. 2016. p. 288.

as a result of feeling inferiority complex.?® Taking
into account that every person perceives pain
and suffering individually, and this is a subject of
assessment, as a result of determining the meth-
od of crime and the purpose of action, the de-
gree of cruelty, cumulative study, and the correct
qualification of torture is not a problem. Espe-
cially in the conditions when, in the definition of
Article 144" of the Criminal Code of Georgia, the
objective signs of the composition of the action
are widely formed. It should be noted that the
crime of torture can be committed both by action
and by inaction, both against one specific per-
son and against a close relative of this person.
According to the norm, the action is manifested
by the creation or treatment of such conditions
for the victim, which causes physical, mental or
moral suffering by its intensity.”

To study the disposition and importance of
torture, it is necessary not only to be guided by
the Criminal Code of Georgia but also to solve
the problem in a number of issues; it is import-
ant to share the practice of the European Court
of Human Rights, the diverse base of decisions
of which provides an opportunity to understand
each sign of crime better, to easily distinguish
between the crime of torture and inhumane
treatment, to reduce as much as possible Contro-
versial issues arising from practice and others.

CONCLUSION

To thoroughly study and understand the defi-
nition and meaning of torture, it is necessary to
analyze cumulatively both Georgia’s criminal law
and international legislation and the European
Court of Human Rights practice.

Since dignity is a fundamental value of a per-
son and an absolutely protected legal good, its
protection is also guaranteed by the Supreme
Law of Georgia—the Constitution.

26 Gamkrelidze, O. and others (authors collective). Com-
mentary on the judicial practice of criminal law. Crime
against a person. 2008. pp. 199-200.

27 Jishkariani, B. Private part of criminal law, crimes
against a person. Vol. 2016. p. 213.

Ana Gotsiridze



102

#29, 3séy0,2024

Ana Gotsiridze

According to the Constitution, the standard
of protection of this right is high, which was re-
flected in the criminal law of Georgia, as a result
of which several articles of the Criminal Code
were formed, with signs of various crimes but
with common legal good, in particular, human
dignity. The first part of Article 144" of the Crime
Code of Georgia refers to the crime of torture, the
definition of which, the in-depth study of each
of its constituent elements, is necessary to dis-
tinguish the said crime from similar crimes, such
as, for example, inhumane and humiliating treat-
ment, etc. In this case, together with the legisla-
tion of Georgia, the European judicial practice of
human rights is necessary, in which the standard
of how the court should be guided and how this
or that case should be evaluated, on the verge of
torture or inhumane and humiliating treatment.

Considering the international importance of
the crime of torture, the conventional essence
and meaning of its definition are pretty relevant.
Their similarity and differences are interesting. As
a result of studying and comparing the definition
of Article 144" of the Criminal Code of Georgia and
the crime of torture established in internation-
al conventions, it became clear that despite the
similarities between the definitions, the differ-
ence between them is evident, in particular, the
article of torture established in the legislation of
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Lagommzgmmmb 3MbLHNdHYEnL 89-9 Igbeab
©93060305L o 3603369MmMOLL MMEaLL3 39-
bgdom, sy30mydgmns 3m3603b6mm Lobgmadbo-
ML 30070900 IMEgd dgbamab don-
0009000, Maasb, 638900, sMi3dTNsbyMo
@ m0ofMmbgonb Jgdamobzgmoa dm3yMmonbs o
LabLEgMAL v3Mdom3e Ydysmme dggbgds Loby-

11 Logomozgmmb 3mbLEGnEYEnaL 3MIgbGsMma. cvs30
dgmmy. Ladomm3zgmmb dmJomagdamos. ssd0s60l
dofmomon  YIBRmMIO0sbn ©s  o30LYBMYds6n”,
390ma390emmods d3L ,33&0@0”, ;o., 2013. 33.116.

12 Kudla v Poland (GC), 2000 IX 35 EHRR 198, para 91.

13 Eland v UK A 25 (1978); 2 EHRR 25 para 162 PC;
Kalashnikov v Russia, 2002 VI 36 EHRR 587; Audin v
Turkey (GC), 1997-VI 25 EHRR 251.

odbogmb. gb o3Mdogzs dnb Bggohnnm 3o EY-
0903 339306700, FogMad Lobymaboxrmb,
3b939, 9300M700 3MBOGHNYMO 39N EYOYMNYO3
030Ly, MM3 Md30L 0MabENIEnsd0 FYMRBO S-
0006900 ©on33sL 3gMdm 3oMmms dbMnb obyg-
00 dm3ymmonbogoeb.

3. 63d3o0b I3t da™®30b
JobMIMIOIMO bab0AMO

3380060L PxRMYdgoL dmMmob godmym-
@906 S0bMMYDYM YBRWYOYOL - by YBWY-
090L, mMMAMoL J9dmE3s  LobgmdBoxzmbL
3MEgMo 30maMmydedn oM dgydmns. sdOLMy-
H3M0 IBMY0s 3©330360bL MaMLYOSLMBD dMOL
3o3dnMmadn.®

3030060L dmgngmomn Yxgds dgodmyds
d900030mb 3Mb3Mgbymn goMydmgdgdalb ofm-
LgOMONL JgBmb393580 (B3gsNMaE: LagsMm
BoLM0gnL ©s330L B0BBNM), ™y FgdMYE3S Fo-
BLIdM3MYMNY 3obMbm, gaLobyMads Logomm
069m3gbL, bagoMmms bLb3s 30Mmo 86 BMBSL,
LIBMZIMYONL JRMYOIMO ELI(GOZOD O 3MM-
3mMmE0Ymns’e bbgbgdyma goMmgdmydgdn 3mb-
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wamebis-akrdzalva/ (26.02.2024)
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Lodgm 2005, 52.
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©065d09mab Bnbosmdgg dMdmmy, 3mb396-
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00 ©90m9y0900basb, 9-3 Igbmn oM 0M3o-
@mabB0b9goLb Mondg godmbogzmnbl ob goaobza-
300 33™Mg0sL, M3 od3707mns 89-15 dgbanab
09-2 3969hnm, b3 Ladmagsmgdmagn Lo-
396390m damdsmgmdnb Mmmb, MoE 9dydMa-
00 9M0bL bogmzbmgb“®

4. 6a383Jo0b JIBVOBNOBOS
bLAJAIMOI3IML LOLLIMOL
bIdIECAI®NOL d3M®JJLA0

609900L bogMmadmMmabm ©s LagMbLAHNDY-
3om gobdoMmbhndgonl, abhmmogmo boxyydzmg-
00Lb 0909300 RAsdMYysmndEs bLodomMmzgmmmb
bobbaOL Lodsmmmob 3MEgJLL 144™-9 Tgbeno.
030bL gomzanbBbnbgdom, MmMI 653900L ©obo-
dogmo, bagommzgmmmb bobbenab bsdsMmmob
3M99Lob  MEELdgbady ZoMdns dmJgzgymo,
39Mdm@, 08 Eobodoymms 3ohgammasdn, MMT-
™3003 9©adnsbab JRMgog00Lbs O  0v30-
LYIBWY0900L B0boOMTYE oMb Tndsmmyao,
30093 9Mobgm 3odm339mb dob 3603369mmmdsL
s 3MmbLAHNMHYENLMBE LMY JgLodsdnbm-
0ob. BoMAmMohgblb, MmgmMmE domoma Mabgnb,
LadMBamMadMmoza Lodnd Jdgadoms HMhmm-

bemo 15.
19 Selmouniv. France (GC), 28 03amalin 1999, N25802/94,
ECHR 1999 -V.

0MmMdsL, MMAgMNE o©adnsbolb J3mgdgdabs
s M030LBMYd900L, LoToMMEYdMNZn M3Zo-
mbodMobom Y39madg domagnn EIEBIMONm
3odmmAgym, s0LMEMYDHYM0 JRMMHONL Bobsom-
0093 303oMYmM sbsdoymb.
6009000 - bogdommzammbL Lo3obmMbIydMM
09930603000 gobbomznbob, 3608369mmm35600
0b gogho, MM dnybgooga dMagamon FLs-
3bg900by, 35063 oMObL ZobLb3zozqgds bLogMmme-
dmMmobm 3mb39630900L 3B0AbYMN Tybeab
©99306030000306.  3gMdmE, LojoMmzgmmb
bL3-0L 144-9 3MNBs Bgbenab 3oMzgm Boboendo
Aodmyomndgdymns, MmAd 653900, 9.0. 30M0-
Lom30bL b6 dgLodg 30MobsmM3znL nbgmo 3nMm-
09060b 3994060 o6 nbymn Am3yMmmos, MMIgmn3
0930b0 boboomom, 0b6(Hgbbngmdom o6 bobgm-
domnzmono 063930 danngfm i3nd03nm H3n3n0enb
36 g3bngozgm ob ImMoMyMm Hobz3ob o MmMBT-
oob 30%sb60s 06zmmMAs3nab, d¢h3nEg0xmgdab
06 smoomgoob Tomyds, 30Mob ©odnbgdy ob
0dymgos 06 30Mob @abys nb o6 dgbodg 30-
Mmob d0gMm Aoabomo o6 LogzoMoyome Aoy-
boamo 4090900bsM30L“° dngbgwazam ndaby,
Mm3d bobbab badommnmab 3MmEaJLob sbnd-
byao dgbano goMmom gobdsMmdgdob y39m9dL
608900L gBNb0ENSL, gogmmb 3mb3gbEnadn
©o3Mb3Mahgogmns ©abodogmab sdbMmymy-
ogmo - 3gmdme: ,bobgmdboxgm mobody-
0moab 3nMn, o6 MmyngnsmymMn Mobodydm-
000 dmgdgn bbzo 30Mns“?, bmgm Lobbmob
Lodomamab 3mEgdLbob 144-5 3Mnds dgbanab
30M3gmn  bsbomo  ©@obsdogmob  bYdNgdHL
DMBSI® 9bg08 o 3MB3IMgDH amJasb oM
303900900, ModsE, dgbodams, LodsmmmyoMmng
gMmomadn 330mMnxz030300L 3MMdMds dg4abab.
3Moghngadn bdamas dgdmbzg3900, Mmabay
39Mdm 3nMab dogMm oMab gobbmmEngmgodymn
nbgo0n Jdggdgdon, Mmagmoy 6o9500L ©ya30-
60300bM30L 3MNL Eodsbobnomgdgen o dab
LodoMmm3zgmmb LL3-0L 144-9 3M0To Tybwom
©9335Mnx3n30Mgdsb  06393L, TogMod  bLog-
Mmoodmmobm 3mb39630Lgm™N 3oggdnm ALs-
3bo 890mb3g30 39M ngbgds 65390600 dnhbYgY-

20 Lagomozgammb Lobbemol badsmorgnals 3megdLo.

21 399Mmb 3mb3363309, 537005 s L3S Lobab LobiEo-
30, 9Md3330567Mn o6 maMmbgdol d78msebzgmo
m3ymmodnl s slixol Hobssmdga.
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0,2 M3 bogMmadmMobm EMBydY goM339gm
bomMYMYgoL BoMAMIMOD.

6009000  ©@gxNbognalb LomM3Inbyymo
dgLBogzabmM3z0L dYE30MY0gMNs Esbsdsgmab
60369000L ©@o dobo FobobNnomgdmMydab gobbo-
dmzmMo. J890900L 3905039060Mmds, MO0gJbY-
Mo ©o LYONggHMo dboMmy, bodsMmamydMnzn
L039000L IEYMMOnL bomabbo my 86009369-
mmody, §MomdMmamosdn Jabob ©abodoymyd-
M030 J890900L IRNBNENSL.

q49909000b 39000396mmo0b mo0gdbHMn
dbomy 0dd0sb60b 6700L goMygebn sghns, Mm-
dgamoi3  bobbanabbodommmydmMngn  ©sE30L
m009gHdg B99mMmgddgqdnb 3MmEgbabs s d9-
©930L ngMmoog 60369030 godmnbohgde.?
©ob5dogmob modngdho smob bodoMmommygdmao-
30 boggmyg, MMAgMbLE obsdoymab 89EY3S©
000030 96 dg90dmads 8000039L D0obn.2

LoagdoMm3zgmmb bobbeab LadsMoab 3m-
©99L0b 144-9 3M0Tod Agbenab bodsMmmmyoMogn
L0390 3d30360bL MaMLYdY, MMAAL ddbM-
mybHMo boboomo B33mo obzmomgdnom ngbo
gobbamyann. sbg3g, bobbabLbsdoMmommgdMn-
30 053300 MO09gH0s 0Ed30360L FobIMMgEMM-
00 MmgmME i3ndn3ymn, by gbodoznMmn m30-
mbadMmobom, 0bY39, d9sdnsbob bmMIsmymo
(39BmbsbBmMMgoyan) x3bogdnzyMmn dgmdsmy-
M0v. 3b3daymab sdohgdnmo mongdhos ob
LOdMEaEMYOMN3n PMmngMomods, MmIgmmog
©0303000M90730M00 5d30360L 30Mo, Mmzabym
0y bbzsgzomo bLonEIYIMMydaL ©E30LMG.
600900b odshgdomn mO0ggHos dadnsbms
006506mMMYBMgd0sbmody, Mobab, gMm36900b
0y bbge 60860L dobgznm.®

600900 domomoOnb gMmm-gmmn @MMIvY,
Mm3gmoE d90dmgos 39MmM00690aL domam-

22 339%adg 0, 0o0smodg g, omydndg 6., §od700b
53Mdom3zs:  5od0sboll nBmydoms  g3tm3nmo
3mb3363300L 37-3 o 37-6 BnbaMyxdnm gom3zsmabfo-
6701mo0 LEGSbIMEJONL SLOB3S ghm3bm Lolods-
Morenm 3Mogd@n3sdn, 0.2019, 33.45.

23 6ogyg00s 3., bLobbamob Lodsmmomao Bmasn bafho-
@0, 000.2011, 33.250.

24 Byadamoody 3, ©o bb3gda (s3¢mMmoms 3mmadéo-
30)., bobbamal Lodsmoaals Bmasn bafoaa, Loby-
addm3s69emm, 00.2007, 33.110.

25 933709300 3., oxmys 6., 3s0ymsd3zomon 3.,
Lobbab Ladsmammoab 3gmdm bohomo fogbo 3nmMm-
30mM0, 00.2016, 33.288.

00L bb3oEALb3s LobgmdgoL. 88 dmMJdgEydsms
dg9an 30 dgndmgds nymb MmammiE 30B03Y-
M0, sb339, BLNJn3xMn Oy AmMomyMn Hobx30L
90y9qb909, 96 yzgms 3ma3mbgbhn gMmomomom-
0000. 6339000 30D60 bLogommzgamb bobbeab
Ladsmmob 3mEgdbdn 3MB3MgBYMa sMab
000005090 o IMn3o3b 0bxgmmMAsi0nb, dh3n-
3903900b 96 dMNsMyd0L Bnmadsb, 30Mab -
3069000 56 0dymgosb sbs 30Mnb abysb dnb
06 99Lodg 30MaL dngMm Asabomo o6 LogoMay-
oMo hsaboman 4d9w9dnbom3nb, Mabog Bodyg-
00L 306Mm 3ogg0sbmeb 8n3yszoMo, MMTgMoE3
39mnbbdmMdL B30BN3YM dodEMOLL o (Hobx30L
00Yy96900L oznmb3znb 3MmEgbdon.
LoagoMmmzgmb  306mMBIEadMMdNL  dgE7-
390 09330dm0no godmzymam 6599000 doMnmsn
0obobnomgdmyon, MmAgmnE dob bLobbenab bo-
doMmmmgoMmng gxnbognadns smbgmomon. Bo-
09000 ©absdogmnbmznb oyENMgdgmNs 3MbLY-
0mMmdEAL gobdM1bzs, 03 obsdaymab 6n0bsbBsmMn
3969Mab3znb goMydy honbs dgndegdgamng, 0o-
3Mad bnbabhnznb bgmbgdo dgndegds nymb b3m-
Bb(hobyMn. obg39, 653905L 399hHgLO® dbabNdmgoL
©Mmmob goM33a3m 3gMomadn bobhgdsdhymmods,
003M00 MmML smbndbymn ©obsdsymobm3znb
3900036y39hn 8603369mmds oM 8g3L. 633900L
0m030M0 dobsbnomgogmn oMb Godhn — o@adn-
060b Hobg3s, MMBgMNE y39amo 0sdn3b0bmMZ0L
bbzoabbgsgzsmn dg®gano dgbodmms EOb-
MymEaL, dom dmMmob MgdHomIPMnmsE, 8ogMod
d99dmgdgmns 3@adnoblb 6599060L dg0amMa oM
©aMmAgh x30dogymn Hobx3nb dgwggem 00ygby-
ogmn  (HMo39900, gbogmmmanymds Hoby300
oM 3odmnbB3omb xnd0gyMo s domemgnymo
(33@0m3g0900, bmem 3003680 bagymamo mo-
MLbyONL Jgmobznbs s dMILMYMRILMZ09ONL
3M33emaqdLbnbL gobEEed?* o godmnbznmb bymng-
M0 HM3308900. (bmmm 3sdnsb6dn bagynsma mo-
MLbgONL dgmabznbe s dMLMYBILM36gdNL
3M33madLnL gobEed oM godmnbznmbL byon-
960 HMo39900.) 0d0b gsm3smnbBNbgdN), MMA
Y390 3380060 0160030070M M@ 3ng353L
H3030@b, Hobx30L o Gb Bom3g 89x3LgONL bo-

26 8o8yfgmadg m. s LB3700, (93GMMMS JmaydEo-
30), bobbenob LaBsmormal Lobsdsmaorgnm 3Magddon-
30L 3m3dgbEoMmn, sbsdoymo ssdnsbal Hobssm-
00093, 000.,2008, 33.199-200.



#29, March, 2024

111

390600, ©obsdoyganb bgMmbab ©o Jogmadab dnd-
60b, bobsbdHnznb bamMmabbob oEaqbnL, 39dyme-
30gMmo dgLBo3mNb dggae® 6099060L LEMMN
330M0x035300 3MMOMYAsL of BomImogqbb.
396bo3nmMydnm 08 30MMd9ddn, MMELLE Lo-
Jommzgommb bobbenab bodsmMmmob 3MEgdLoL
144-9 30M00s dybaob ©ywNboEnsdn, J09900L
d90850396mmonb MmongghyMn 60dbgo0 Bamom
oMmab Addmysmndgoymn. smbabndbogns, MmA
608900L ©obodoyamal Aogbs dgbodmgdgmns
MmmgmM3z dmddggdom, oby ydmgdgomonmsg,
MHmagmmE 9Mon 3mbzMabymo 30Mab, nbg o8 30-
Mob sbanm Bamgbeznb dndomor. J89g0s, bmM-
90L M065bTo, godmabohgds AbbzgM3mobm3znL
nbymo 30Mmogdob dggdbom o6 Im3yMmono,
MmmdgmoEg 0s30b0 0bhgbbogmdom 06393L Qo-
90396, 3b0J0zyM ob MMM Hobx300L.7

6009000L @oL3MBOoENOL s 3608369MmMdNL
dgLBozmabm3nlb, oyENmydgmMns oMo dbm-
omE bojommzgmmb bobbenob LoadsMmomob
3Mm©gqdbnm bgmddmzebgmmods, oby3g, Mg
Lognmbgodn 3MMOMIdnL TMLOZZIMIOMOE
LOYMIEMYdMS 3FN3BNL YJBMYdIM 93Mm-
3o bLobodommmmb 3Mogdhngdnb godnomgdy,
MmImab  goabyzghnmydoms  IMe3omMxy9-
Mm3060 00D dgbodmgdmMMOsL ndeags, 339
ongdoo gobalb ©obsdoymalb omnmmgymon
60dob0n, om®Mnzo gondosbmb 658900L ©o-
6odogmo o sMaoEadnabymn dm3ymmos M-
08069m0LEeb, TogbodomyMmo dgdgnmogb
3Modhn30ob godmdnbomg BoMdmImonmn
Lo@ogm bagnmbgdo s bbge.

©abd3ba

600900b ©gxnbogonb s 8603369moabL
LOYMRILMZBoE TgbBogmabM3zOL o Foo-
BM900bM300, sxENMgd MmN 3FYMENYMOQ,
gmomomomosdn, Mmammz  LoagdoMmmnzgmmb
bobbaob bLodommab o LogmmadmMmabm
3906mbagommonb, o139, vedndbnb yamy-
00 93Mm3ymo  bobodsmomaemb  3Magdn-
30L oboemndo.

27 X00935M0560 0., Lobbmol Ladshorgnols 3gMdm Bo-
fomo, ©obodoymoal  ssd0sbol  §obssmdga,
00.2016, 33.213.

30600006 M0MLYOS 0OF0360L BHbLDY-
bhymo moMyonmgdss, MmIgmog s0bmy-
HaMo® oYM badsMmnmgdmng Lozgmgb Bo-
MIMoa9bL, dnbo OE39E3 goMabhnmgydymos
Lodommzgamb 3Bgbogbo Jobmbomm - 3mb-
bhHdEN0o.

3MbLAHNMHYENN0 80 JBRWMgO0L EY™MOnb
bHboMmbn ooy, MdTE dbobzse 33M39
bogdommzgamb bobbaab bodoMmgab 3obmb-
0090mmosdn, Mnb 390930003 hadmyomnds
bobbanob LodoMmoab 3mEygdLbob Medwybndg
dyban, bLb3zoabbgs obodoymab 60365000,
003Mod LogMmom Lodommgomazn boggmnoo,
39Mdmo, 0sdnsbab moMmbydom. LogoMmma]g-
omb bL3-0L 144-9 3Mnds Agbenob 3nM3zgmo
Bobogno gbgds 6589000 obsdoyb, MMIMAL
09930603000 gobdoMm®Hq0s, obo dg8swa9bgamn
ymggmo gmgdngbhob bomm3nbyymo dgbbs-
309 930 gogmns ndnbmznb, MMI smbnd-
bymo obodogmo gondozbmb dL3e3Lo be-
doyma00bgeb, Mmgmmng oMmab, Fogomnms(,
0M33adnabyMmo s odsdEnMmydgmo  dm-
3ymmoo o bbgo. ImEgdym d9dmbzgz0d0 bo-
Jommzgmmb 306mMB3gdMmMdaLMSb ghmo
0730 309M™MNd 3©ad0360L JRmMgdoms 93Mm-
3gmo  Lobodommmm 3Moghogs, MmMIgmdog
©o®3960m0ns bhobom@n, My MmgmM Y6
0bgmadm3zobgemmbL LobLoBsMOEME s Mm-
3mM nbo 99x30LEAIL gbo ™y ab dgdmbiza3o,
600900b M7 9MdETN306YM0 O dod3nMy-
0gmo dm3ymmonb dnxbady.

600900b0  obodogmab  bogMmomsdmmabm
06003690mdab  gom3omnbBnbgdom, bLo3ds-
MmO 3JMomyMmns dobo gBNboEnob 3Mb396-
303Mo oMbo o 3603369mmds. banbpgMmabms
0000 9LEE3LY0s o gobLb3ezgds. Lojomm3zy-
omb bobbanob Lodsmmaab 3MmEgdbab 144-9
3Mnds dgbob ©yx0b0oEnob o LogMmsedm-
Mmobm 3mb396309080 Aodmyomndgdya 6o0y-
00L obodoymab dgbbogzmab o dgomgdab
0909300 bomgmon gobo, MMI ©EIxz0b0ENg-
oL dmMmob dLEE3LYONL BozybgEozoE vd3oMas
000 dmMab oMbLyOYmN gobbbzezgds, 3oMdme,
Lodomm3zgmb 306MbTEYdMMOsdn Asdmyo-
mndgoxmn 6s8900L dgbano yxMm dmMsw©ny,
©o65doymab sdbMyMgogmo oM oMobL o-
3mMmb3Mahgdymn, gobbbzezgdnm gogmmbs o
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3©300060L JBRMgdoms s doMNooE Ma30-
LygMgdsms oE30L 93Mm30L 3MbB3963NNL-
306, 0bndbymds gobbbgogzgosd dgbodmmms
bommymggdo BoMAMAZL  Logmmadmmobm
©mbgdg Lodommmgdmngn Lo3NMbOL Zoo-
6y39hnbob, Moaeb LojomMmzgmmb 3obmb-
090mmodnm 659900 00ABgyM0 obodoymo,
LogMmmsdmmobm 3MagHnz0m 6539050 39M -
33900930300 ©7d0.

600900b0 ©obsdogmalb  LodndmMmMydnLb,
90bo YaMoOIME 3o3MEgMydMo bobnomnEab
©o 3oLAMHOOYMMONEOD godmadnboamyg sy3n-
mgogmny, Logomm3zgmmb Lobbgob Lodo-
Mmomob 3mEydbdn BamMdmpggboma dgbaob
©93060300L0 LAYMYMBgdy, dobo oMLOL
o 8608369mmdab dgbBogmy, Mams bammo
BomamhAnbgb bLOZbMBAEgdM boM3zgdgdn
©o 3MMOMydyMmo Lognmbgda. bogoMmydnELH

3o0mdnboMmyg, aobbmmEngmoab E3momg-
00 ©9x060303LCBE TndoMMdom O JBRMM

03030m, LOOMZOEMxONLMZNL FoMBN3oE dM-
doon gobdombhgds goy3dgnwmab osmbodbym
0065309, MoboE bonbxmMdsgom s 3M9-
3963090 bsbosmo 996900.

393009y bogMmmodmmMabm o boge-
bmb3yomm mbydg dmbybMmngwgb 6539000
369000 ©@axz0boEns, AXIMYsmMndEaL gMmmon-
360 dnamds o LAHbsMbhgdo sbndbymn
0xbaab 3300303030006 o30300M5000),
MmgmmE3 Jdos 3obmbawgdmmonm, obI39
bogMmedmmobm MBgdg, Moms d9930MEIL
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ABSTRACT

This article critically examines the European Court of Human Rights
(ECHR) practice in defining a minimum threshold for torture. It goes in-
depth with torture facilitated by State agents, as stipulated in Article 3
of the European Convention on Human Rights. While the identification
of torture typically involves severe cases, the majority of instances un-
der Article 3 pertain to degrading or inhuman treatment. Focusing on
threshold cases related to freedom from degrading treatment or pun-
ishment, this article seeks to delineate the effective guarantee provided
by this fundamental right within the Strasbourg organs’ judicial policy.
The analysis underscores the dynamic and adaptive nature of the ECHR
in interpreting and expanding the provisions of the Convention. By cap-
italizing on the graduated scale of degrading treatment, the Strasbourg
organs have extended the protective scope of Article 3, contributing to
the development of a progressive European public order. Ultimately,
this exploration provides valuable insights into the judicial approach
of the Strasbourg organs in defining the minimum threshold for torture
perpetrated by State agents, shedding light on the evolving landscape
of human rights protection in Europe.

KEYWORDS: Torture, State agents, Cruelty threshold, Legal
interpretation
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INTRODUCTION

The purpose of this article is to Examine the
concept of torture employed by the European
Court of Human Rights. One of the main tenets of
the human rights framework is the necessity of
protecting individuals from torture and maltreat-
ment; this is best expressed in Article 3 of the
European Convention on Human Rights (ECHR).
Amid the challenges associated with defining the
parameters of legally permitted official acts, the
European Court of Human Rights (ECtHR) has be-
come a key arbiter, actively involved in the in-
terpretation and definition of the minimal bar
for torture enabled by state agents. This article
explores the complex legal precedents surround-
ing Article 3, attempting to analyse the subtle
aspects of the right to be free from torture and
other forms of ill-treatment.

Although Article 3 forbids torture, it is not
often easy to apply this article in practice be-
cause it deals with situations that fall under the
category of humiliating or inhuman treatment.
Understanding the effectiveness and scope of
this safeguard requires an analysis of thresh-
old circumstances pertaining to freedom from
degrading treatment or punishment, which is a
basic but less severe absolute right under Article
3. This article examines how the European Court
of Human Rights’ jurisprudential framework has
interpreted and applied the minimum threshold
for torture, with a focus on cases involving State
agents. This investigation highlights the Stras-
bourg organs’ adaptability in changing legal in-
terpretations and social norms, demonstrating
their dedication to establishing a progressive
European public order. A thorough grasp of the
complexities surrounding the definition of tor-
ture in the European context emerges as we set
out on this voyage through the complex judicial
policies of the European Convention on Human
Rights. A thorough grasp of the complexities sur-
rounding the definition of torture in the Europe-
an context emerges as we set out on this voy-
age through the complex judicial policies of the
European Convention on Human Rights. Through
this analysis, the article aspires to contribute to

the ongoing discourse on human rights protec-
tion within the European context, shed light on
the evolving standards and challenges the ECtHR
faces in addressing this critical issue, and give
certain recommendations.

1. ARTICLE 3 OF THE
EUROPEAN CONVENTION:
CRAFTING LEGAL FRAMEWORK

The European Convention for the Protection
of Human Rights and Fundamental Freedoms (The
European Convention) embodies all of the rights
and freedoms that people should be guaranteed.
One of the cornerstone rights is the prohibition
of torture and other forms of Ill-treatment, en-
shrined in Article 3 of the European Convention.
“No one shall be subjected to torture or inhuman
and degrading treatment or punishment”, states
Article 3!

Article 3 must be read with Article 15 of the
European Convention. The prohibition of tor-
ture has achieved the status of jus cogens or a
peremptory norm in international law (Advisory
opinion on the applicability of statutes of lim-
itation to prosecution, conviction and punish-
ment in respect of an offence constituting, in
substance, an act of torture [GC], § 59, 2022) The
prohibition is absolute. No derogation from it is
permissible even in the event of a public emer-
gency threatening the life of the nation or in the
most difficult circumstances, such as the fight
against terrorism and organized crime or the in-
flux of migrants and asylum-seekers, irrespective
of the conduct of the person concerned.? There-
fore, European Convention imposes an absolute
prohibition on torture, inhuman and degrading
treatment or punishment.

Article 3 of the Convention imposes substan-
tive positive obligations on the State, which in-

1 European Court of Human Rights. (n.d.). Convention
for the Protection of Human Rights and Fundamen-
tal Freedoms (as amended by Protocols Nos. 11 and
14). Retrieved from https://www.echr.coe.int/docu-
ments/d/echr/convention_ENG.

2 A. and Others v. the United Kingdom [GC]. 2009. §
126.
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clude the following: (1) establishing a legislative
and regulatory framework of protection; and (2),
under specific and well-defined circumstances,
taking operational measures to safeguard indi-
viduals against the risk of treatment that violates
that provision.? Creating a thorough legal and reg-
ulatory framework is the affirmative requirement
outlined in Article 3 of the European Convention
on Human Rights. This structure is essential for
giving people strong protection and preserving
their mental and physical well-being. This obli-
gation is especially important when it comes to
public services that are tasked with protecting
children’s health and welfare, especially when
those youngsters are extremely vulnerable and
under the sole custody of authorities. This af-
firmative requirement might, in some cases, re-
quire the installation of extra precautions and
safeguards. The necessity of this duty has been
emphasized by the European Court of Human
Rights (ECtHR), particularly in situations involv-
ing child sexual abuse in which the offender is in
a position of power over the victim. The Europe-
an Court of Human Rights (ECtHR) has highlight-
ed the significance of adequate detection and
reporting systems in successfully implementing
pertinent criminal laws in delicate situations,
as demonstrated by the case of X and Others v.
Bulgaria [GC], 2021, § 180. In a similar vein, the
European Court of Human Rights has ruled that,
in the case of domestic abuse, domestic author-
ities have a positive obligation to take proactive
steps to safeguard victims under the criminal
law. Among these steps are the criminalization of
domestic abuse and the implementation of fair,
reasonable, and deterrent penalties, as stated in
Volodina v. Russia, 2019, section 78.

Additionally, regarding safeguards, the Euro-
pean Court of Human Rights requires national le-
gal systems to provide an extensive array of legal
and practical remedies. As explained in Tuniko-
va and Others v. Russia, 2021, § 95, this range of
choices guarantees that authorities have a va-
riety of adequate and proportionate measures
aligned with the assessed level of risk in each
particular case. The jurisprudence of the ECtHR

3 X and Others v. Bulgaria [GC]. 2021. § 178. (24 pg.)

highlights the proactive role of states in craft-
ing and enforcing legal frameworks to fulfil their
positive obligations under Article 3, particularly
in contexts where vulnerable individuals are at
heightened risk.*

2. INTERPRETING THE
MINIMUM CONDITIONS FOR
TORTURE UNDER ARTICLE 3
OF THE EUROPEAN
CONVENTION ON

HUMAN RIGHTS

To determine whether a particular form of
ill-treatment should be qualified as torture, the
Court will have regard to the distinction embod-
ied in Article 3 between this notion and that of
inhuman or degrading treatment. It was the in-
tention that the Convention should, using this
distinction, attach a special stigma to delib-
erate inhuman treatment causing very serious
and cruel suffering. The Convention’s aims and
purposes, intended to serve as a mechanism for
safeguarding individual human rights, necessi-
tate interpreting and applying its provisions that
ensure practical and meaningful protection. This
imperative should guide the Court’s approach to
understanding Article 3, emphasizing the impor-
tance of rendering its safeguards both realistic
and effective.® The same distinction is drawn
in Article 1 of the United Nations Convention
against Torture and Other Cruel, Inhuman or De-
grading Treatment or Punishment “UNCAT". ¢ In
addition to the severity of the treatment, there is
a purposive element, as recognised in the UNCAT,
which defines torture in terms of the intentional
infliction of severe pain or suffering with the aim,

4 Council of Europe. (n.d.). Guide on Article 3 of the Eu-
ropean Convention on Human Rights: Prohibition of
torture. Retrieved from <https://www.echr.coe.int/
documents/d/echr/Guide_Art_3_ENG> pg.6.

5 Council of Europe. (n.d.). Guide on Article 3 of the Eu-
ropean Convention on Human Rights: Prohibition of
torture. Retrieved from <https://www.echr.coe.int/
documents/d/echr/Guide_Art_3_ENG> pg.6.

6 Ireland v. the United Kingdom. 1978. § 167. Selmouni
v. France [GC]. 1999. § 96. llascu and Others v. Moldo-
va and Russia [GC]. 2004. § 426.
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inter alia, of obtaining information or a confes-
sion, inflicting punishment or intimidation.” With
regard to the fact that the Convention is a liv-
ing instrument which must be interpreted in the
light of present-day conditions, acts which were
classified in the past as “inhuman and degrad-
ing treatment” as opposed to “torture” could be
classified differently in future. The Court has tak-
en the view that an increasingly high standard is
required to protect human rights and fundamen-
tal liberties. It inevitably requires greater firm-
ness in assessing breaches of the fundamental
values of democratic societies.® In this respect,
the Court has emphasized that the prohibition
of torture has achieved the status of jus cogens
or a peremptory norm in international law. Vari-
ous acts, behaviours, or occurrences can be per-
ceived as torture under specific circumstances,
while they may not qualify as torture in differ-
ent situations. It is crucial to underscore that,
in legal contexts, torture is often associated
with cruel, inhuman, and degrading treatment
or punishment or ill-treatment. “Torture is not
an act in itself, or specific type of acts, but it is
the legal qualification of an event or behaviour,
based on the comprehensive assessment of this
event or behaviour”. This classification is deter-
mined through a comprehensive assessment of
the specific circumstances surrounding the event
or behaviour. The distinction between these var-
ious classifications—torture, cruel, inhuman, and
degrading treatment or punishment—depends
on the unique circumstances of each case and is
not always straightforward. It becomes evident
that the qualification of torture may be readily
assigned in certain instances due to the specif-
ic intensity or nature of certain acts. However, in
other cases, factors such as the victim's vulnera-
bility (age, gender, status, etc.), the surrounding
environment, and the cumulative impact of vari-
ous elements must be considered. These factors
collectively contribute to determining whether
a particular case rises to the level of torture or

7 Selmouni v. France [GC]. 1999. § 97. Salman v. Turkey
[GC]. 2000. § 114. Al Nashiri v. Poland. 2014. § 508 and
Petrosyan v. Azerbaijan. 2021. § 68.

8 ibid.

falls short of this ultimate threshold, warranting
classification as cruel, inhuman, or degrading
treatment or punishment.’

Before the Court can decide that a given act
or series of actions constitute torture, a number
of factors must be proven. These factors include
the “purpose” of the acts, the extent of “state
responsibility”, and the status of the offender or
perpetrators. However, the threshold questions
of first the minimum conditions to fall under Arti-
cle 3 and second the degree of injury required to
establish torture are preliminary to each of these
factors. These prerequisites are not only neces-
sary for a finding of torture, but they are also
fundamental concerns that shed light on how the
Court interprets questions of harm and human
rights, such as its disproportionate emphasis on
bodily or psychological harm and its expansion
of Convention jurisprudence beyond the basic
focus on state-centre, public-oriented forms of
abuse. Because these threshold questions deal
with contentious issues of rape comparison and
proper tactics for apprehending offenders, they
also provide significant challenges for feminist
researchers and activists. Lastly, and perhaps
most obviously, these threshold concerns estab-
lish the admissibility of a claim and the extent of
any damages awarded to an applicant.”

The European Convention on Human Rights
(ECHR) Article 3 has been applied in various con-
texts, the most common of which is the treatment
of people who are deprived of their freedom.
This chapter explores the complex situations in
which Article 3 is used, highlighting how often
it occurs in the context of detained people and
calling on law enforcement and other custodial
authorities to exercise caution. It is especially
important for those in charge of detainees—po-

9 UN HCHR. (2011). Interpretation of torture in the light
of the practice and jurisprudence of international
bodies. United Nations publication. Retrieved from
<http://www.ohchr.org/Documents/Issues/Torture/
UNVFVT/Interpretation_torture_2011 EN.pdf>

10 McGlynn, C., & Garcia-Lozano, S. T. (2009). Rape,
Torture and the European Convention on Human
Rights. The International and Comparative Law Quar-
terly. 58(3). 565-595 <https://www.jstor.org/sta-
ble/25622227> pg. 566.
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lice, jail guards, immigration agents, and patients
in secure psychiatric units—to determine the
likelihood of maltreatment as soon as possible,
especially for vulnerable populations. According
to Article 3, “torture” is defined as intentional
inhuman treatment that results in extreme and
painful suffering, frequently for coercive or infor-
mation-gathering reasons. The degree of suffer-
ing sets torture apart from inhuman treatment,
which necessitates a minimum degree of severity
resulting in actual physical harm or severe men-
tal distress, regardless of deliberate action. The
chapter also examines how these terms’ thresh-
olds are changing, emphasizing how dynamic the
standards are.

Distinguishing “degrading treatment” from
bodily and emotional anguish entails debase-
ment and humiliation. It could be brought on by
solitary imprisonment, strip searches, or other
forms of detention. An Article 3 breach is more
likely when there is evidence of maltreatment
coupled with discrimination, especially on ethnic
grounds. The chapter also discusses how Article
3isused in deportation and extradition proceed-
ings, highlighting that sending people to nations
where they may violate Article 3 is a breach on
the part of the deporting State.

Additionally, the chapter highlights positive
obligations of Article 3, stating that dealing with
vulnerable populations increases the State’s ob-
ligation to avoid mistreatment. Similar to the
right to life (Article 2), where a plausible viola-
tion of Article 3 requires an independent, effi-
cient, and timely investigation, the procedural
duty to investigate is emphasized. This procedur-
al responsibility emphasizes several important
elements, including medical examinations, prop-
er record-keeping, and collaboration with inves-
tigations."

11 Council of Europe. (n.d.). Prohibition of torture. Re-
trieved from <https://www.coe.int/en/web/echr-tool-
kit/interdiction-de-la-torture>

3. CHALLENGES IN
DETERMINING ‘DEGRADING
TREATMENT" UNDER THE
EUROPEAN CONVENTION
ON HUMAN RIGHTS

Another difficulty with this strategy is figuring
out where exactly “threshold” is located under
Article 3. In particular, it can be challenging to
determine whether some instances of maltreat-
ment are sufficiently minor to be considered
“degrading”. This raises the related problem of
determining the degree of seriousness for each
of the three components listed in Article 3. The
argument is about determining, unless there are
extremely minor cases, at what point the inflict-
ing of physical or mental pain is likely to be con-
sidered at least degrading treatment. The case
of Costello-Roberts v UK serves as an example.
In this case, the Court considered whether the
7-year-old had received a minor reprimand with a
slipper from the headmaster in a private school.
Acts not involving the intentional infliction of
physical or mental suffering may also be consid-
ered degrading, yet these instances necessitate
evaluation on distinct grounds. In a case where
a detainee was handcuffed, like Raninen v. Fin-
land, the Court established a standard, saying
that the important thing to look at is whether the
treatment in question shows disrespect or con-
tempt for the person and whether or not it in-
tends to humiliate rather than just accomplish a
legal goal. This nuanced assessment emphasises
how difficult it is to determine when behaviour
falls outside of what constitutes degrading treat-
ment under Article 3, especially when it does
not involve intentional physical or mental inju-
ry.? At first, the Convention appeared to draw a
clear difference, reserving the term “torture” for
intentional acts of inhuman treatment that re-
sult in extreme and terrible suffering. However,
the Court’s position has changed in the last few

12 Evans, M. D., Cakal, E., NEWBERY, S., Moran, C. R.,
Murphy, C. J., Kelly, T., & Parry, J. T. (2002). Getting to
Grips with Torture. The International and Comparative

Law Quarterly. 51(2). 365-383. <https://www.jstor.
org/stable/3663233> pg. 371.
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months. The Court stated in Selmouni v. France
(1999) that some actions that were previously
categorised as “inhuman and degrading” rather
than “torture” might be reclassified in the future.
The Court underlined that a more accommodat-
ing approach to evaluating violations of the core
principles of democratic societies is necessary,
given the strict standards necessary to safeguard
human rights and fundamental liberties. Sel-
mouni v. France is a significant case because it
shows that the Court is prepared to review and
maybe amend earlier interpretations of the Con-
vention. This constitutes a noteworthy addition
to the developing body of legal knowledge about
torture. That being said, it can be wise to avoid
being unduly fixated on the particular name
associated with a given type of maltreatment.
Selmouni has wider ramifications, implying a
greater universal importance that merits care-
ful thought.®

The European Convention on Human Rights,
which places a strong emphasis on preventing
torture, serves as a cornerstone for protecting
people from violations of their human rights.
This chapter explores the potential extraterrito-
rial duties that nations may be subject to under
the ECHR when deciding whether to admit evi-
dence that was obtained by torture. The main
focus is on a hypothetical situation in which the
European Convention draws a clear link between
torture and the use of that evidence in Court. The
European Convention has continuously demand-
ed that states look into reports of torture, there-
by reiterating the outright ban on this horrible
practice. This chapter considers applying a sim-
ilar obligation to situations when the evidence
has been corrupted by torture. Making compari-
sons with earlier rulings such as Soering, where
the United Kingdom was mandated to assess
foreign conditions before extradition, it is con-
ceivable that the ECHR might advocate for thor-
ough investigations into torture-related claims
linked to evidentiary proceedings. An important
topic covered in this chapter is the possibility of
putting states—especially the UK—under the bur-
den of proof to prove that evidence presented

13 Ibid.

in Court was voluntary. This is consistent with
long-standing procedures seen in both domestic
and international legal systems, giving weight to
the reliability and impartiality of the evidence,
particularly in situations involving allegations of
coercion or torture.

This chapter explores the potential obsta-
cles that nations may face while acknowledging
the necessity of looking into evidence that was
caused by torture. It considers how the ECHR
might examine and possibly contest exceptions
claimed by governments, particularly when faced
with solid arguments like the grave threat of ter-
rorism. The debate assesses whether security
considerations can justifiably take precedence
over the need to inspect the procedures thor-
oughly used to obtain the evidence.

In navigating the intricate landscape of extra-
territorial obligations under the ECHR concerning
evidence obtained through torture, this chapter
provides comprehensive insights. By drawing on
legal precedents and envisioning hypothetical
scenarios, it aims to illuminate potential devel-
opments and challenges in ensuring compliance
with human rights standards, particularly in the
delicate realm of using evidence tainted by tor-
ture in legal proceedings.

4. REASSESSING SEVERITY:
ARTICLE 3 JURISPRUDENTIAL
CONTEXT-SENSITIVE METHOD

The claim that maltreatment must reach a
minimum degree of severity is the basis of the
European Court of Human Rights (ECtHR) require-
ments under Article 3. This criterion highlights
the relative character of evaluation, considering
elements like time, bodily or mental impacts, and
the victim’s demographics. It has been reinforced
since the historic Ireland v. UK decision.

According to the ‘all the circumstances’ for-
mula, the victim’s vulnerability was examined
along with the type, context, and delivery of the
treatment. The Court has made a distinction be-
tween “degrading” treatment—which degrades or
humiliates, so undermining human dignity—and
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“inhuman” treatment, which results in physical
pain or severe suffering.

Although ‘degrading’ treatment is frequently
argued to be the least severe under Article 3, the
Court’s approach offers a more nuanced view. The
concept of the minimum degree of severity’ es-
tablishes boundaries for humiliating treatment,
meaning that a specific threshold of humiliation
or debasement must be reached.

It is critical to recognise the qualitative differ-
ences between inhumane and degrading treat-
ment. ‘Degrading’ mainly refers to being sub-
jected to terror, agony, or humiliation, whereas
‘inhuman’ refers to causing pain or suffering. But
these components are related, and in some cas-
es, a combination is involved.

In evaluating severity, the Court in the Bouy-
id v. Belgium decision placed more emphasis on
the type of treatment than the extent of harm. In
this sense, severity refers to the wrong of inhu-
man and degrading treatment that goes beyond
quantifiable effects. The misuse of authority and
the nature of the treatment indicate how serious
the breach is.

Bouyid emphasises that the character of the
treatment is inextricably tied to its severity, which
is not only determined by the injury caused. The
minimum level of severity is a complex, con-
text-specific criterion that considers vulnerabil-
ity and power relationships while determining
the appropriate course of action. It functions as
an objective criterion, with the Court evaluating
severity individually in relation to the particular
circumstances.

In conclusion, the Court’s approach to sever-
ity in Article 3 involves a careful consideration of
the wrongs perpetrated, acknowledging the nu-
anced interplay between objective criteria and
context-sensitive evaluation.™

Article 3 of the European Convention on Hu-
man Rights prohibits treatment that falls under
its purview, regardless of the victim’s conduct or

14 Mavronicola, N. (2021). Torture, Inhumani-
ty and Degradation under Article 3 of the ECHR.
See: <https://library.oapen.org/bitstream/han-
dle/20.500.12657/62913/9781509903054.pdf?se-
guence=1&isAllowed=y> pg. 90-93.

the alleged public interest. The European Court
of Human Rights (ECtHR) has consistently upheld
these strict criteria. This in-depth examination
delves into the complex equilibrium the Europe-
an Convention on Human Rights (ECtHR) upholds
between categorical proscriptions and complex
factors when establishing a minimal bar for tor-
ture enabled by state actors. The definitive lan-
guage of Article 3 highlights the ECtHR's stead-
fast position that the means should never justify
the ends and makes the purpose of the alleged
treatment irrelevant. However, inserting a sever-
ity level that requires satisfaction under Article
3 tempers this stringent approach. The ramifi-
cations of this cutoff are crucial in establishing
state accountability. By introducing the notion
of proportionality inside the absolute framework
of Article 3, the European Court of Human Rights
treads carefully when defending cruel treatment.
The nuanced perspective on proportionality also
encompasses positive duties, such as establish-
ing minimum standards in different contexts,
such as hospitals where isolation is a common
occurrence. When the ECtHR examines seclusion
practices in the healthcare industry, it expects
institutions to follow minimal requirements that
include needing “cogent” justifications for se-
clusion and taking known risks associated with
extended isolation into account. Decisions made
in healthcare settings have consequences that
require a balanced approach and are carefully
considered in light of their effect on the patients
receiving such treatment.®

Examining the ramifications of positive ob-
ligations under Article 3, this approach empha-
sises that participation is independent of victim
behaviour. In deciding whether authorities had a
duty to safeguard against maltreatment or should
have, the applicability of the proportionality test
is examined. There are concerns regarding what
the state must do when it engages in its respon-
sibility due to exploring the hazy boundary be-
tween positive and negative responsibilities.

15 Palmer, S. (2006). A Wrong Turning: Article 3 ECHR
and Proportionality. The Cambridge Law Jour-
nal. 65(2). 438-451 <https://www.jstor.org/sta-
ble/4509209> pg. 450-45.
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Ultimately, this approach offers a thorough
examination of the ECtHR’s practice in defining
a minimum threshold for torture facilitated by
state agents. Navigating through the nuances of
proportionality, positive obligations, and the del-
icate balance required in addressing instances of
ill-treatment, the ECtHR’s evolving approach re-
flects the ongoing quest for a robust framework
that upholds human rights while acknowledging
contextual challenges.®

In summary, whether or not torture and in-
human or degrading treatment or punishment
are expressly forbidden under Article 3 of the
Convention depends on how the term is used.
Since Article 3 ECHR does not resolve the issue of
competing rights and/or obligations under this
article, it cannot be regarded as fully absolute.
Nonetheless, the current dissertation proposes
and recommends to the Court a revised interpre-
tation of what it means for a right to be absolute
in the context of Article 3 ECHR. While it does not
include positive responsibilities, it adheres to
the principle of absoluteness and would give the
Court a practical definition that is consistent with
its case law.”

If a statement acquired under torture is de-
clared inadmissible by the European Court of
Human Rights (ECHR), the next difficulty is to
establish who bears the burden of proof in es-
tablishing whether or not torture occurred. This
approach, which proposes a burden-shifting
analysis, guarantees a fair and balanced exam-
ination, protecting the interests of the inmates
and the United Kingdom. This proposed paradigm
requires detainees first to demonstrate an argu-
able claim that the authorities coerced them into
providing evidence through torture. This lays the
groundwork for detainees to offer circumstantial

16 Palmer, S. (2006). A Wrong Turning: Article 3 ECHR
and Proportionality. The Cambridge Law Jour-
nal. 65(2). 438-451 <https://www.jstor.org/sta-
ble/4509209> pg. 450-451.

17 Theory and Practice of the Absolute Prohibition of Tor-
ture, Inhuman or Degrading Treatment or Punishment
under the European Convention of Human Rights. Re-
trieved from <https://repository.gchumanrights.org/
server/api/core/bitstreams/a7e24207-49dd-4efa-
ba69-68311d817e38/content> pg. 71.

evidence, considering their limited understand-
ing of the facts against them and the difficulties
they encounter. The arguable claim standard ac-
knowledges the challenges detainees face as a
result of sealed evidence and restricted access to
vital information.’®

If a statement acquired under torture is de-
clared inadmissible by the European Court of Hu-
man Rights, the next difficulty is to establish who
bears the burden of proof in establishing wheth-
er or not torture occurred. This approach, which
proposes a burden-shifting analysis, guarantees
a fair and balanced examination, protecting the
interests of the inmates and the United King-
dom. This proposed paradigm requires detain-
ees first to demonstrate an arguable claim that
the authorities coerced them into providing evi-
dence through torture. This lays the groundwork
for detainees to offer circumstantial evidence,
considering their limited understanding of the
facts against them and the difficulties they en-
counter. The arguable claim standard acknowl-
edges the challenges detainees face as a result
of sealed evidence and restricted access to vital
information.”

5. STATE-FACILITATED
TORTURE-EXAMINING LAW
ENFORCEMENT ACTIONS

Using physical force against someone who is
being detained or comes into contact with law
enforcement when their actions do not strict-

18 Gasper, B. (2005). Examining the Use of Evidence Ob-
tained Under Torture: The Case of the British Detain-
ees May Test the Resolve of the European Convention
in the Era of Terrorism. American University Interna-
tional Law Review. Retrieved from <https://digital-
commons.wcl.american.edu/cgi/viewcontent.cgi?ref-
erer=&httpsredir=1&article=1051&context=auilr>

19 Gasper, B. (2005). Examining the Use of Evidence Ob-
tained Under Torture: The Case of the British Detain-
ees May Test the Resolve of the European Convention
in the Era of Terrorism. American University Interna-
tional Law Review. Retrieved from
<https://digitalcommons.wcl.american.edu/cgi/view-
content.cgi?referer=&httpsredir=1&article=1051&-
context=auilr>
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ly require it degrades their human dignity and,
in theory, violates their right as stated in Arti-
cle 3 of the Convention. The Court emphasizes
that the phrase “in principle” does not refer to
circumstances where a violation finding can be
disregarded because it does not satisfy the se-
verity level. Any violation of human dignity im-
mediately challenges the fundamental principles
of the Convention. Therefore, regardless of the
effect on the person in question, any actions by
law enforcement officials towards an individu-
al that erode human dignity, especially through
the needless use of physical force, constitute a
breach of Article 3 of the Convention.?

For example, the Court found that the po-
lice's use of batons to restrain the person while
conducting an identity check was considered an
excessive use of force. This ruling was predicat-
ed on the fact that the subject, although having
bitten one of the police officers, was unarmed
and had exhibited a largely passive manner until
being subdued on the ground.”

On the other hand, the Court decided that the
amount of force used on the concerned individ-
uals who also happened to be bodybuilders was
judged necessary. These people had actively re-
sisted and assaulted police officers during an ar-
rest, which led to the judgement that they should
be held accountable (Berlifnski v. Poland, 2002, §
62). Cases like Barta v. Hungary, 2007, § 72, where
the petitioner was injured during an arrest for
resisting arrest, and P.M. and F.F. v. France, 2021,
§ 88, where the petitioner was arrested for de-
stroying private property while intoxicated, both
involved similar considerations.

Furthermore, the Court has previously recog-
nized the importance of taking into account the
possibility that family members, particularly chil-
dren, may be present at the arrest scene within
the context of a police operation pursuing lawful
objectives like carrying out an arrest, conduct-
ing a search and seizure of items, and serving
the public interest goal of prosecuting criminal
offences. It is important to consider children’s
psychological susceptibility when organizing

20 Bouyid v. Belgium [GC]. 2015. §§ 100-101.
21 Dembele v. Switzerland. 2013. § 47. (pg. 13)

and carrying out such activities because of their
young age.

In the 2013 case of Gutsanovi v. Bulgaria, the
Court observed that the early-morning police
operation, which involved special agents wear-
ing masks, increased the children’s sense of ter-
ror and anxiety as they watched their father be
taken into custody. In this case, the children’s
treatment exceeded the necessary severity level
(§ 134). Similar factors were taken into account in
Av. Russia, 2019, § 67, a case in which a nine-year-
old girl saw her non-resistant father be forcibly
arrested. On the other hand, the Court took a dif-
ferent stand in the case of Ilievi and Ganchevi v.
Bulgaria, 2021, § 60, when all family members who
witnessed their relatives’ detention were adults.

For detailed examinations of the use of force
in the specific context of detention, refer to the
Case-Law Guide on Prisoners’ Rights. Likewise, for
insights into the application of force in the con-
text of public assemblies and demonstrations,
consult the Case-Law Guide on Mass Protests. 2

The utilization of specific instruments or mea-
sures of restraint, such as handcuffing, typically
does not raise concerns under Article 3 of the
Convention does not give rise to concerns under
Article 3 of the Convention as long as it does not
involve excessive force, public exposure, or mea-
sures beyond what is reasonably necessary in
the particular circumstances (Shlykov and Others
v. Russia, 2021, § 72). The Court evaluates wheth-
er limits are necessary based on each case’s cir-
cumstances, considering those factors carefully
(Pranjic-M-Lukic v. Bosnia and Herzegovina, 2020,
§ 72). Notably, elements including the possibility
of resisting arrest, the danger of escaping, the
chance of causing harm, the possibility of hiding
evidence, and any individual risk assessments
based on behaviour are considered.?

According to the Court’s ruling in Shlykov and
Others v. Russia, 2021, § 73, the use of handcuffs
may be appropriate in certain situations, such

22 Gutsanovi v. Bulgaria. 2013. § 132.

23 Council of Europe. (n.d.). Guide on the case-law of
the European Convention on Human Rights: Mass
protests. Retrieved from <https://www.echr.coe.int/
documents/d/echr/Guide_Mass_protests ENG>

24 Svinarenko and Slyadnev v. Russia [GC]. 2014. § 117.
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as transfers outside of jail, when used for brief
periods, or as a one-time, periodically review-
able measure based on a personal risk assess-
ment. Numerous factors are taken into account
when determining the severity in this case, such
as the seriousness of the sentence, the appli-
cant’s health, criminal history, compliance with
domestic law, proportionality to the individual's
conduct, lawfulness of detention, public nature
of the treatment, health consequences, and the
length of time the applicant will be in handcuffs.?
The Court agrees with the European Commit-
tee for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment's (CPT)
recommendations regarding the use of pepper
spray by police enforcement. According to Tali
v. Estonia, 2014, section 78, pepper spray is con-
sidered potentially hazardous and should not be
used in confined areas. If it is used in an open lo-
cation, obvious precautions must be in place. In
particular, it should never be used against some-
one who is currently facing controversy.?
Similarly, the Court has voiced concerns re-
garding the application of electroshock weap-
ons, especially when they are in contact mode,
as they result in severe pain and momentary
unconsciousness (Anzhelo Georgiev and Others
v. Bulgaria, 2014, §§ 75-76). The Court highlights
that when skilled law enforcement personnel are
around an individual who needs to be subdued,
they have access to alternate control methods.
The Court has determined that placing some-
one in a metal cage during a trial is objectively
degrading and incompatible with the norms of
civilized behaviour. As such, it violates Article
3 of the Convention and is an affront to human
dignity (Svinarenko and Slyadnev v. Russia [GC],
2014, § 138). Defendants may be placed in glass
cabins or behind partitions, but this is not always
humiliating; instead, it may be brought to the
minimum degree of severity if the circumstances
result in more distress or hardship than the inev-
itable suffering that comes with being in custody
(Yaroslav Belousov v. Russia, 2016, § 125).

25 Shlykov and Others v. Russia. 2021. § 73.
26 izci v. Turkey. 2013. §§ 40-41 and Ali Giines v. Turkey.
2012. §§ 39-40.

When carried out in a way that respects hu-
man dignity and has a justifiable purpose, a
strip search or intimate body search carried out
during an arrest is compatible with Article 3, as
stated in Wieser v. Austria, 2007, § 39. As high-
lighted in Roth v. Germany, 2020, § 65, and further
explained in the Case-Law Guide on Prisoners’
Rights, this principle is restated in relation to in-
carceration.

The initial concern relates to a substantial
enlargement of the area encompassed by the
phrase “act of a public official”. This used to in-
clude cases when a police officer or jail warder
had abused someone. But there’s a discernible
change in emphasis from concentrating only on
the official acts to taking a more comprehensive
look at what the state is ultimately accountable
for. This change is explained via the perspective
of “state responsibility”, which emphasizes the
state’s liability for any acts or inactions that re-
sult in a breach. The changing view acknowledg-
es that a state may violate Article 3 in some situ-
ations when it fails to stop extreme ill-treatment
from happening, even if others still maintain
that direct actions by state actors are required
for a violation of the article. This understanding
includes situations requiring extradition or ex-
pulsion, in which a state may violate the law if
it intentionally puts a person in danger of mal-
treatment. Furthermore, incidents of corporal
punishment in schools once thought to be un-
usual are now recognized as a part of a larger
pattern. When a state fails to safeguard a person
from the possibility of mistreatment by a non-
state agent, the Court can establish a violation
of Article 3 due to the change in the discourse
towards state responsibility. In Mahmut Kaya v.
Turkey, for example, the state was found liable
for not intervening to stop the applicant’s broth-
er from being mistreated and dying at the hands
of unidentified individuals, even though the dead
himself had warned of the danger.

Notably, the Court’s conclusion in Z v UK that
the local authorities violated Article 3 by neglect-
ing to shield children from abusive parental be-
haviour portends a potentially significant conse-
quence. According to the Court, states must put
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policies in place to guarantee that people living
under their authority are protected.”

6. ECHR JURISPRUDENCE ON
STATE-AIDED TORTURE

The European Court has rendered rulings in
multiple cases pertaining to torture and mal-
treatment, and its rulings have significantly im-
pacted the development of global standards. The
distinction between torture and cruel, inhuman,
or humiliating treatment has been examined in
a number of significant rulings rendered by the
European Court. The European Court has empha-
sised that an evolving criterion should be used
to examine conduct in light of current realities
and human rights norms while admitting that a
unique stigma is reserved for conduct constitut-
ing torture.”® Under the Convention, a Contract-
ing State is accountable for any infringement of
human rights that arise from acts carried out by
its agents while performing official duties. The
Court has ruled that in cases where an agent of
the State is shown to have engaged in unlawful
behaviour, assigning blame to the State requires
a thorough analysis of the relevant facts. The na-
ture and context of the issue conduct are con-
sidered during this assessment. Furthermore, a
number of factors—none of which are inherent-
ly decisive—are considered when determining
whether an individual meets the requirements to
be considered an agent of the State as defined by
the Convention. The primary standards utilised
to determine State accountability for an indi-
vidual's conduct, regardless of whether they are
technically designated as a public official or not,
are the appointment, oversight, and accountabil-

27 Evans, M. D., Cakal, E., NEWBERY, S., Moran, C. R,,
Murphy, C. J., Kelly, T., & Parry, J. T. (2002). Getting to
Grips with Torture. The International and Comparative
Law Quarterly. 51(2). 365-383. <https://www.jstor.
org/stable/3663233> pg. 379.

28 Weissbrodt, D., & Heilman, C. (2011). Defining Torture
and Cruel, Inhuman, and Degrading Treatment. Uni-
versity of Minnesota Law School Scholarship Repos-
itory. Retrieved from <https://scholarship.law.umn.
edu/cgi/viewcontent.cgi?article=1370&context=fac-

ulty articles> pg. 17.

ity processes. as well as the person’s objectives,
powers and functions.?

The Classic Case of GAFGEN V. GERMANY

Gafgen v. Germany® is a troubling case in
which the state’s actions, specifically those of
law enforcement, raised serious moral and legal
concerns. This case can be better understood by
applying the critical case review perspective. This
chapter explores the case’s minute intricacies,
revealing the complexities around a crime the
state perpetrated in the name of justice. In the
Gafgen case, police officials use the threat of tor-
ture as a cover for saving the life of an innocent
kid, leaving the suspect caught in a web of moral
quandaries after committing a serious crime.

Examining the legal justifications used by
the ECtHR in Gafgen takes up much of the case
review. It explores the meaning and implementa-
tion of Articles 3 and 6 of the European Conven-
tion on Human Rights, highlighting how strongly
torture is forbidden. The chapter takes a nuanced
approach to the subject, challenging the moral
and practical justifications for torture, particu-
larly in extreme hypothetical situations like the
so-called “ticking time bomb” situation.

Moreover, the critical examination also en-
compasses the dissenting views expressed in
the Grand Chamber, providing a more profound
investigation of the disparate viewpoints in the
legal discourse. This review section considers the
possible effects of opposing viewpoints on the
larger field of human rights law, adding a degree
of nuance and variation to the dominant legal in-
terpretations.

One significant aspect of the case review is
an analysis of the application of the ECtHR'’s rul-
ing, specifically with regard to the admissibility
of evidence derived from inhumane treatment.
In cases where the state is involved in acts that
violate basic values, the chapter poses import-
ant considerations concerning state account-
ability and the broader ramifications for human
rights norms.

This case analysis essentially acts as a thor-

29 V.K. v. Russia. 2017. § 174.
30 Gafgen v. Germany. 2010.
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ough investigation into the nuances of Gafgen
v. Germany, illuminating the murky areas where
government activities, moral principles, and the
unwavering ban on torture collide. It provides
readers with an insightful examination of the
case’s ramifications for the larger conversation
about justice, human rights, and the state’s re-
sponsibility to protect fundamental values.”

Mindadze and Nemsitsveridze V. Georgia

Both applicants were arrested in 2004 and
faced charges related to an incident connected
to a Georgian Parliament Member. Their convic-
tion by the national Court included an attempt
at murder under aggravating circumstances. The
wife of the initial petitioner subsequently stated
in Court that she saw her husband’s bandaged
wrists and bitten and blackened nails, which he
attempted to hide, on May 16, 2004. However,
upon the first applicant’s transfer to jail number
7,the prison doctor noted no violent tendencies.*

The initial applicant requested a compre-
hensive medical investigation to ascertain the
degree of his injuries after claiming he suffered
electric shocks and severe beatings on May 13,
2004. On September 27, 2004, the mother of the
second applicant filed a lawsuit, claiming that a
Member of Parliament had given the first appli-
cant money to keep him in prison so he would
continue to confess. The Court underscores that
Article 3 of the Convention forbids torture and
inhuman treatment, even under challenging cir-
cumstances.

A meticulous examination is crucial in cases
involving Article 3 claims. The Court found that
the state medical personnel’s failure to time-
ly and adequately examine and document the
first applicant’s injuries deprived him of a crucial
guarantee against Article 3 violations.

The first applicant’'s methodical display of
signs of the maltreatment he alleged is justified,
according to the Court. Failure is indicated by the
domestic authorities’ inadequate and belated in-
quiry, which did not offer a counterargument. The
Court determines that during the first applicant’s

31 Gafgen v. Germany. 2010.
32 Mindadze and Nemsitsveridze v. Georgia. 2017.

detention at the Thbilisi Police Department on
May 13, 2004, there was police brutality against
him, taking into account the duty to account for
injuries sustained while in prison.

The Court asserts that the use of electric
shocks and beatings with iron shackles to extract
a confession constitutes a serious violation of
the applicant’s physical integrity, qualifying as
torture under Article 3 of the Convention. Con-
sequently, there was a violation of both the sub-
stantive and procedural aspects of Article 3.3

CONCLUSION

The European Court of Human Rights is es-
sential to protecting the fundamental rights in-
cluded in the European Convention on Human
Rights and determining the boundaries of jus-
tice in the complex field of human rights litiga-
tion. In particular, this article has examined the
guarantee of Article 3 against cruel treatment or
punishment, critically analysing the European
Convention on Human Rights’ method of deter-
mining a minimal standard for torture committed
by agents of the state.

Harmonious ideas are urgently needed to
identify the minimum threshold for torture en-
abled by State actors, given the constantly
changing legal environment created by the ECHR.
The European Convention on Human Rights can
strengthen the legal system by improving its pro-
cess as the supreme authority in human rights
decision-making. To improve the harmonious
development of human rights protection, the Eu-
ropean Court of Human Rights should scrutinise
cases with discriminatory intent more closely.
The Court should emphasise how important it is
to look into any apparent prejudices, especially
where they are the driving force behind actions.
There must be a surge in public awareness. The
ECHR needs to attempt to disseminate its rulings
properly so that more people are aware of the
legal harmonies it creates. This guarantees that
justice reverberates across society and supports
respect for human rights.

33 Ibid.
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The smooth application of ECHR rulings de-
pends on cooperation with state authorities. To
guarantee that its legal melodies are heard and
incorporated into the national legal symphonies,
the Court should promote a collaborative echo
and collaborate closely with national bodies.

Legal practitioners should be given symphon-
ic training through a concentrated effort. This in-
cludes training programmes, conferences, and
workshops to acquaint legal professionals with
the subtleties of the ECHR'’s case law. An accom-
plished lawyer ensemble ensures a more harmo-
nious interpretation and application of human
rights standards.

To keep legal instruments in line with modern
legal harmony, the ECHR should conduct thor-
ough reviews of them regularly. Periodic adjust-
ments are necessary for a dynamic legal system,
and the Court should take the lead in coordinat-
ing these changes.

By incorporating these suggestions into the
legal composition, the European Court of Hu-
man Rights (ECHR) can enhance its position as
the human rights defender and guarantee that
its jurisprudential frameworks are characterised
by precision, coherence, and a solid dedication
to justice.
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ABSTRACT

This investigation explores the complex processes of obtaining
patent rights, concentrating on Georgia’s changing environment and
compliance with global accords. A significant turning point in the
country’s dedication to preserving intellectual breakthroughs has
been reached with the founding of the National Intellectual Property
Center of Georgia, or “Sakpatenti”. From the difficulties faced by its
forerunner, “Patentcenter”, to the extensive patent statute, Georgia’s
path demonstrates its commitment to upholding international stan-
dards.

The discourse adeptly navigates the difficulties in acquiring pat-
ent rights, highlighting the impact of the Paris Convention and the
technical nuances delineated in the Patent Cooperation Agreement.
Examining Georgian innovators’ ability to seek patent rights through
an international application—thereby expediting cross-border pro-
cesses—is an important component. The connection between patent
systems globally is evident in the global procedure’s ability to facili-
tate the protection of inventions.

In conclusion, the procedures outlined grant exclusive rights and
ensure the balance between innovators’ rights and public knowledge
dissemination. Georgia’s harmonization with international norms un-
derscores its commitment to fostering innovation and contributing
to the global knowledge economy. The exploration of patent proce-
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dures reflects the dynamic nature of intellectu-
al property systems in the face of technological
advancements and international cooperation.

KEYWORDS: Patents, “Sakpatenti”, Innovation
protection, International procedures,
Intellectual property

INTRODUCTION

A key component of intellectual property
protection is securing patent rights, which grants
authors and inventors exclusive legal rights to
their creations. There are several ways to obtain
these rights; the process varies based on the
kind of intellectual property and the country. The
processes for upholding intellectual rights are
the main topic of this conversation, especially in
light of Georgia’s participation in international
agreements like the Paris Convention and the In-
tellectual Cooperation Agreement.

Since gaining sovereignty in the post-Soviet
era, the National Intellectual Property Center of
Georgia, or “Sakpatenti”, was established. Its for-
mation has been essential in defining the coun-
try’s patent system. Starting with the initial diffi-
culties faced by the former patent examination
centre, or “Patentcentre”, the pilgrimage sym-
bolizes Georgia’s dedication to harmonizing its
patent operations with international norms and
adhering to the extensive processes specified in
the country’s patent legislation.

The possibilities for Georgian innovators to
pursue patent rights through an internation-
al application are highlighted by this inquiry,
which also explores the broader framework of
multinational patent procedures. Georgians can
direct a shortened procedure that includes an
international knowledge survey, a 30-month de-
cision-making phase, and a subsequent nation-
al patent examination stage in selected coun-
tries under the terms of the Patent Cooperation
Agreement. This international process promotes
the cross-border preservation of inventions and

emphasizes how intertwined patent systems are
worldwide.

1. PROCEDURE FOR
OBTAINING PATENT RIGHTS

There is a different mode of obtaining rights
to legal objects of intellectual rights,' depending
on which institution the object belongs to. For
example, copyright and related rights are ob-
tained without formal procedures.? However, the
origin of the rest of the intellectual rights is re-
lated to the performance of certain procedures.
Obtaining rights to the patent legal object is car-
ried out through a “patent”, which implies that
this document issued in the name of the patent
owner confirms his special rights. The patent
includes the patent certificate and the descrip-
tion of the patent (description of the invention,
formula of the invention, drawings (if any), and
abstract).? The interested person must sign and
submit an application to the registering body
expressing the desire to receive a patent. As a
result of the examination, the patent will be is-
sued or not issued.* If a patent is not issued, no
patent rights can arise. In the comparative legal
context of industrial property protection, one of
the main aspects of international cooperation
is the convergence of patent procedures of dif-
ferent countries as much as possible. The Paris
Convention for the Protection of Industrial Prop-
erty has established some necessary procedural
and administrative norms to grant patents. To
have an effective patent system in the country,
the convention requires all countries to create a
special service for activities in the field of indus-
trial property protection and a central repository

1 Kanagavel, P. (2003). Intellectual Property Rights: A
Comprehensive Overview. J. Pat. & Trademark Off.
664-665.

2 WIPO. (2016). Understanding Copyright and Related
Rights. 4-8.

3 Georgian Patent Law. (1999). Article 2. <https://
matsne.gov.ge/ka/document/view/11470?publica-
tion=9>

4 Georgian Patent Law. (1999). Section 6.
<https://matsne.gov.ge/ka/document/
view/11470?publication=9>
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so that society can ensure the protection of in-
ventions, utility models, industrial property, and
especially, its international protection cannot be
implemented,’® if a party to the convention There
will be no national administrative service in the
state, which registers industrial property rights
and distributes data about them publicly. Patent
rights are obtained as a result of conducting a
patent examination, which consists of checking
the formal requirements of the application and
the essential requirements of the invention or
utility model contained in it, publishing data
about the object of protection after deciding on
granting a patent, during which the essence of
the invention and utility model is made public
because any person Able to familiarize with the
description, formula of the invention and other
materials. The publication procedure includes
a 3-month period during which competitors are
allowed to challenge the grant of the patent in
the patent itself by filing an appeal. If not, a pat-
ent will be issued. A re-examination procedure is
also provided, which can be held after the patent
is issued and can end with the cancellation of the
patent. This procedure step has been introduced
in Georgia since 2010 and has been applied by
interested parties many times. The Patent Law
of Georgia stipulates the listed procedures and
the instructions on the procedures related to
drawing up, submitting, and granting a patent
for an invention and utility model application,®
are fully compliant with the Paris Convention for
the Protection of Industrial Property and the Pat-
ent Cooperation Treaty, as well as other interna-
tional acts, including those to which Georgia is
not a party.

The Paris Convention requires the National
Service to ensure the periodic publication of the
official industrial property bulletin.” In all coun-
tries that are party to the Paris Convention, this
provision is unconditionally fulfilled, and there

5 Dzamukashvili, D., (2017). Intellectual Rights Law.
Bona Kauza. 302.

6 Ibid. 303.

7 The Paris Convention for the Protection of Industrial

Property, an international agreement established in
1883, is one of the key treaties governing intellectual
property rights.

is an office, usually called a patent or industri-
al property protection office. This body is the
main link of the national patent system for all
countries. Such a body in Georgia is the National
Intellectual Property Center of Georgia “Sakpat-
enti”® Before establishing this body, the patent
examination centre “Patentcenter” had been op-
erating since January 1992; during its operation,
basic instructions were developed, a team of ex-
perts was formed, and the application examina-
tion began on May 1, 1992. The Patent Center did
not have a predecessor organization in Georgia. It
was the first national body in the entire post-So-
viet space, launched after gaining independence,
and it had to overcome many difficulties.

2. SUBMISSION OF PATENT
APPLICATION

The rights and duties granted by the law ac-
quire social significance only in the case and
under the condition that they can be fulfilled®.
We believe that rights and duties must be per-
formed voluntarily. To some extent, this appears
as a moral guarantee for the use of the rights and
duties stipulated by the legislation. For the state
to ensure the effectiveness of the law, it also es-
tablishes legal guarantees, which are manifested
by the implementation of law enforcement mea-
sures, which provide for the forced performance
of duties, if the obliged party avoids or does not
perform a legal action. The basis for changing
and terminating the origin of rights and obliga-
tions is always the occurrence of a certain fact in
reality, which the law gives legal significance and
reflects in the relevant legal norms. Such facts
are called legal facts. Patent rights obligations
arising from the creation of a patentable object,
the submission of an application, the publication
of an application, the issuance of a patent, the
use of patented objects, and the issuance of a
patent. Their origination or termination may also

8 Dzamukashvili, D., (2017). Intellectual Rights Law.
Bona Kauza. 309.
9 Sen, A., (2012). Elements of a Theory of Human Rights.

1stEdition. Routledge. 25-28.
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occur according to such an event as the arriv-
al or expiration of the term with which the law
connects the origination or termination of the
given right.

3. OBTAINING PATENT
RIGHTS THROUGH
INTERNATIONAL PROCEDURE

Obtaining a Georgian patent, i.e. signing
patent rights for an invention in Georgia, can
be done through an international procedure,
through an international application. By the
same procedure, a Georgian applicant can obtain
a patent abroad. An international application is
an application that is formed according to the
terms of the patent cooperation agreement™.
The mentioned agreement, to which Georgia is
also a party, establishes requirements for draw-
ing up and signing an international application.
These requirements are called the requirements
established by the national legislation of Geor-
gia. According to the agreement, citizens of the
party countries, persons with permanent resi-
dence or persons with active entrepreneurial ac-
tivities have the right to submit an international
application. A citizen of each party country can
submit an application in any language to the pat-
ent office of his country or to the relevant office
indicating the country where patent protection
is sought. If the application is not made in the
working language of the contract, then it must be
translated into one of these languages (English,
Russian, French, German, Japanese, Chinese,
Spanish)." If a foreign applicant mentions Geor-
gia, the application must be written or translat-
ed into English or Russian.? A citizen of Georgia,
in turn, can submit an international application
to “Sakpatenti”, which will perform the functions
of the receiving agency and, after checking the
formal requirements in the agreement, will en-

10 <https://www.sakpatenti.gov.ge/ka/page/40/>

11 Dzamukashvili, D., Intellectual Rights Law. Thilisi.
2017.325.

12 Georgian Patent Law. (1999). Article 74. <https://
matsne.gov.ge/ka/document/view/11470?publica-
tion=9>

sure that the application is forwarded to the in-
ternational bureau. The applicant is obliged to
pay the basic international application fee, the
amount of which is determined by the Interna-
tional Bureau.

Publication™ after 18 months from the prior-
ity. The date of delivery of the international ap-
plication is determined based on this fact. It will
be considered the application filing date in all
countries participating in the agreement.

Based on international information research,
the authorized body prepares a report contain-
ing data on the identified analogies.* Informa-
tion research is preferably conducted using pat-
ent information. An international report is sent
to the applicant, who evaluates his invention
and outlines the countries where he would like
to receive a patent. In addition, the applicant
may withdraw the application if he is convinced
of the weakness of the invention’s patentability.
The final selection must be made no later than
30 months after the priority date, and the appli-
cation must proceed to the national phase stage
of the patent examination of the chosen country.
A period of 30 months is also given to the appli-
cants of those countries who want to conduct the
international preliminary examination provided
for in the second chapter of this agreement.

Based on the preliminary examination con-
ducted by the above-mentioned authorized
body, a documentary conclusion is drawn, in-
dicating whether the unwritten invention in the
application meets the patentability criteria.® The
conclusion will be sent to the applicant, which
marks the end of the international procedure. Af-
ter that, the applicant must move to the national
phase per the requirements of all the countries
where he wants to obtain a patent. It should be
noted that according to the agreement, the na-
tional patent office is not required to rely on
the conclusion of the preliminary international
examination. A patent is issued in compliance

13 Ibid. Article 75.

14 Bennett, B. Study on Accession to the Madrid System
for the International Registration of Marks. Wipo.

15 Georgian Patent Law. (1999). Article 35. <https://
matsne.gov.ge/ka/document/view/11470?publica-
tion=9>
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with all requirements of national normative acts.
When transferring the application for a Georgian
patent to the national phase, it must be trans-
lated into the Georgian language. Based on the
international application and the submission of
an international application by a Georgian citi-
zen, the possibility of obtaining a patent in a
foreign country is governed by the norms of the
Patent Law of Georgia, which contains norms
and indicates the use of the patent cooperation
agreement.® Unfortunately, the official Georgian
translation of this agreement has not been pub-
lished yet.

4. CHECK FOR NEWNESS

A novelty check is carried out, and a deci-
sion is made based on it according to Articles
35 and 42 of the Patent Law of Georgia. Novelty
is checked by looking for the analogy with one
of the searched objects by comparing the set of
essential features of the claimed invention or
utility model.” When checking, only the set of es-
sential signs given by the dependent clauses of
the formula is taken into account. As for the ob-
ject with which the invention is compared during
the examination of novelty, the combination of
its essential features, expressed in any form, is
taken into account.’® For example, if a drawing or
diagram conveys a set of essential features in a
way that is fully comparable to the set of features
of the invention, then it is sufficient to analyze
that drawing or diagram without other materials.
When analyzing an article or other description,
any part sufficiently conveys a set of essential
features for comparison is considered. A similar
rule applies when analyzing the description of
the contested invention. In addition, it should be
noted that all previously filed applications that
were not filed before publication are checked in

16 Georgian Patent Law. (1999). Article 72.
<https://matsne.gov.ge/ka/document/
view/11470?publication=9>

17 Ibid. Articles 35, 42.

18 Merges, P. R., Duffy, F. J. (2010). Patent Law and
Policy: Cases and Materials. Carolina Academic Press.
55.

“Sakpatenti”. An earlier application by the same
inventor that was not granted a patent is not
considered when checking for novelty.

If, during the inspection, it is found that the
set of essential features of the alleged invention
is identical to the set of essential features of the
analogue, then the invention is not new, and the
patent office is obliged to issue a negative deci-
sion regarding the granting of a patent.

CONCLUSION

In summary, the processes involved in ac-
quiring patent rights are complex and dynamic,
changing to meet global collaboration needs
and technological improvements. Georgia has
demonstrated its commitment to promoting in-
novation and safeguarding intellectual property
by forming “Sakpatenti” as the country’s national
patent authority and ratifying the Paris Conven-
tion and Patent Cooperation Agreement.

The international component, which gives
Georgian innovators access to a streamlined
and effective process for pursuing patent rights,
illustrates how intertwined the world’s intellec-
tual property landscape is. Navigating the com-
plexities of patent application delivery, publica-
tion, and the ensuing national and international
stages reveals that the system’s efficacy rests in
its capacity to strike a balance between innova-
tors’ rights and the need to disseminate public
knowledge.

The processes described here provide a way
to guarantee the originality and creativity of
works while also giving exclusive rights in the
dynamic field of intellectual property. Georgia’s
efforts to promote innovation and support the
global knowledge economy are demonstrated by
harmonising its patent procedures with interna-
tional standards, even as the country continues
to negotiate this complex terrain.
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ABSTRACT

International and Georgian legislation recognises the priority of
protecting a child's best interests. While discussing any issues related
to a minor, the discussion starts by considering the best interests.
The present article relates to protecting the best interests of a child
in the field of healthcare when receiving medical services and the ex-
act allocation of functions and duties of the involved decision-mak-
ing parties to provide guaranteed protection of the best interests of
a child. Protection of the best interests of a child includes both the
immediate identification of the possible child abuse fact and any
long-term interest that may influence the child’s development and
psycho-emotional state. A legal representative acting on behalf of a
child mainly decides on the medical services provided to the minor.
Each case will be evaluated individually to guarantee the protection
of a child’s rights and best interest. However, before assessing the
protection of a child’s best interests in the medical field, the concept
of the child’s best interests will be discussed in general. Acting with-
in the framework of the medical legislation, medical workers play
the leading role in the process of providing medical services to mi-
nors. That is why the constant involvement of the healthcare system
is necessary to eliminate the gaps and barriers under consideration.
To ensure the balance between parental authority and the child’s
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autonomous decision-making, the individual
case must be evaluated, and a unified objective
must be established using a multidisciplinary
approach. The standard research method of the
record of medical legislation clearly shows the
conflict of interest occurring when considering
the best interests of a child and the inevitable
violation of the child’s unconditional right to be
heard.

KEYWORDS: Medical law, Best interest of a
child, Parental right, Child autonomy, Conflict
of interest, Medical services

INTRODUCTION

This article aims to discuss the protection of
children’s rights and best interests in the med-
ical field. To achieve this goal, the problematic
aspects identified within the protection of the
child’s best interest will be reviewed using te-
leological and normative research methods. By
summarizing the theoretical and practical mate-
rial, it will become clear what danger the strict
adherence to the requirements stipulated by the
medical legislation of Georgia can cause to the
best interests and rights of minors in the med-
ical field.

The research topic is relevant despite the
number of normative acts on children’s rights
adopted worldwide. Different countries regulate
issues related to children’s rights with addition-
al legislative acts according to their jurisdiction.
Receiving services in the medical field is associ-
ated with certain additional barriers for minors,
in which case it is difficult to ensure a balance
between parental authority and the child’s au-
tonomous decision-making.

The child’s best interest cannot be defined
according to one general standard. However, it
is possible to limit the scope of the content to
the best interest and necessarily include a com-
mon goal for all decision-makers around the
child. The general definition of the best interests

of a child is close to the rights protected by the
human constitution. The necessity of a separate
code regarding the child is due to the best in-
terests, the content of which is determined in-
dividually in each case. We can say that the gen-
eral best interest narrows down to each case
and is formed taking into account a particular
child’s psycho-emotional, social, and economic
situation.

As for the protection of the best interests of
a child in the medical field, the first chapter will
discuss the difference in the contents of a child’s
best interest within the framework of acceptable
decisions on various issues. The subject of the
research of this chapter is also the minor as a
person receiving medical services and the child’s
right to be heard, taking into account his/her age
and other factors.

The second chapter relates to protecting the
child’s personal data and the parental right to re-
ceive any information about his/her minor child.
In the same chapter, legislative exceptions will be
discussed, considering the child’'s opinion high-
er than the parent’s right to receive information
about the health status of his or her minor child.

The third chapter will discuss the procedure
for deciding on medical services for the child in
case of parental dispute and the role of the court
and other participants.

The subject of this study is to protect the best
interests of a child in medical law so that paren-
tal right is not disproportionately restricted. The
aspects discussed in the central part will make
visible the barriers that accompany the provision
of medical services to minors and the author’s
vision regarding these challenges.

1. PROTECTION OF THE BEST
INTERESTS OF A CHILD

IN THE MEDICAL FIELD

1.1. Concept of the best
interests of the child

The definition of the concept of the best in-
terests of a child can be found in the Code on
the Rights of the Child that includes welfare,
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safety, healthcare, education, development,
public, moral and other interests' of a child, be-
ing prioritized in accordance with the Code, the
Constitution of Georgia, the Convention on the
Rights of the Child, its additional protocols and
other international agreements of Georgia and
the individual characteristics of a child, with his/
her participation and by taking into account his/
her opinion.

On November 20, 1989, under the auspices of
the United Nations, the General Assembly adopt-
ed such an important act as “The Convention on
the Rights of the Child”.? “The Convention on the
Rights of the Child is the first collection of chil-
dren’s rights at the international level and it is
mandatory that these rights be guaranteed for
every child”, Georgia joined the Convention on
the Rights of the Child in 1994 and took obliga-
tion on the protection of the rights stipulated in
the Convention.?

The general definition of the best interests of
the child is generally close to the human rights
protected by the Constitution. However, the de-
velopment of a separate code regarding the child
is conditioned by considering the best interest,
the content of which is determined individually
in each case. When discussing any case involv-
ing a minor, it is necessary to involve specialists
specializing in children’s rights precisely to make
decisions under the multidisciplinary approach.
Naturally, the best interest of a child depends
and differs on the issue under consideration,
whether it will relate to the determination of his
place of residence, limitation of the right of one
of the parents, obtaining permission for the dis-
posal of real estate, or receiving medical services.
In each case, the court must evaluate the age

1 The Law of Georgia, the Code of the Rights of Child,
Article 1. Legislative Herald of Georgia. <https://
matsne.gov.ge/ka/document/view/4613854?publica-
tion=6>[19.03.2024].

2 The Convention on the Rights of the Child. (1989).

3 <https://www.unicef.org/georgia/ka/%E1%83%91%E
1%83%90%E1%83%95%E1%83%A8%E1%83%95%E1
%83%98%E1%83%A1-%E1%83%A3%EL1%83%A4%EL
%83%9A%E1%83%94%E1%83%91%E1%83%90%E1%
83%97%E1%83%90-%E1%83%99%E1%83%9D%E1%8
3%9C%E1%83%95%E1%83%94%E1%83%9CHE1%83
Y%AA%EL1%83%98%E1%83%90>

and readiness of the child to exercise his right to
participate and be heard, the arguments of the
legal representatives regarding the issue under
consideration and the conclusion made with the
participation of the guardianship authority.

According to the Civil Code of Georgia, a mi-
nor under the age of 7 is considered incapable,”
and according to the definition of the Code of the
Rights of Child, a child from the age of 10 up to
the age of 18 is adolescent.’® Article 8 of the same
code establishes the right of a child to partici-
pate and have his/her opinion be heard and de-
fines that the restriction of this right is inadmis-
sible under his/her incapability.

Mostly, the decision regarding the child is
made by the parent due to his/her infancy; how-
ever, when we talk about the child’s right to be
heard, here it is directly considered the hearing
of his/her opinion and not to be conveyed by his
legal representative. It is important to define the
authority that may not be delegated to a repre-
sentative, for example, “.. in case of listening to a
child personally, this right may not be delegated
to a legal representative — a parent”® The right
to listen to the child by the representative los-
es its primary purpose, to have child's opinion
heard. Although the representative should act
in the child’s best interest and take part in the
case, considering the child’s opinion is the only
authority that would not be justified to be ful-
filled by the representative.

The research subject relates to protecting the
minor's best interest in the medical field and his/
her right to be heard and participate. One point
is to protect the child’s right to be heard about
the decision about him, and another important
issue is that the misinterpretation of the reply
should not harm his/her best interest instead of
protection.

4 Civil Code of Georgia. (1997). Article 12. Legislative
Herald of Georgia. <https://matsne.gov.ge/ka/docu-
ment/view/31702?publication=130> [19.03.2024].

5 Law of Georgia Child Rights Code. (2019). Article 3.
Legislative Herald <https://matsne.gov.ge/ka/docu-
ment/view/4613854?publication=6> [19.03.2024].

6 Veit in Hau/Poseck. BeckOK BGB, 55. Ed.. 2019. §1643
Rn. 24. See: Burduli, I. On the issue of disposal of real
estate by the parent owned by a minor. 2020. 26.
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1.2. Minor receiving
medical services

An essential condition for receiving medical
services is obtaining informed consent from the
patient, the signatory of which must be a com-
petent person. If the patient is a minor, the med-
ical institution receives informed consent from
the legal representative, who is authorized to
make a decision on the medical services to be
provided to the minor.’ In this regard, it is worth
noting as to how much the decision taken by the
legal representative regarding a specific medical
intervention corresponds to the best interest of
the minor, taking into account the expected re-
sults, complications, refusal of the intervention
and all the circumstances that the medical insti-
tution informs the legal representative.

Although the meaning of the legal represen-
tative in its content implies protecting the in-
terest of the trustee and acting for his benefit,
the content of its concept cannot guarantee that
consent was given in the child’s best interest.
Court approval has become mandatory® for the
disposal of real estate registered in the name of
a minor to protect the minor’s property interest
pursuant to the high standard. The research top-
ic relates to the health, life and development of
minors, and the decision made against him/her
might have a fatal impact.

Since the medical institution provides med-
ical services for minors, all individual cases re-
lated to minors should be reviewed with the in-
volvement of specialized personnel. For example,
the removal of a minor’s glands may not result in
aviolation of the child’s best interests, as will the
removal of an organ related to fertility, for which
there must be superior best interest protection.
Of course, the most important factor is medical
testimony, which became the basis for conduct-
ing any manipulation.

At the same time, in the law on the patient’s

7 Patients’ Bill of Rights. (2000). Article 22. Legislative
Herald of Georgia. <https://matsne.gov.ge/ka/docu-
ment/view/16978?publication=13>[19.03.2024].

8 Civil Code of Georgia. (1997). Article 183. Legislative
Herald of Georgia. <https://matsne.gov.ge/ka/docu-
ment/view/31702?publication=130> [19.03.2024].

rights, we find an exceptional record related to
the age of a minor, which will be referred to in
detail below and is related to the conscious psy-
cho-emotional state of the minor patient. Ac-
cordingly, it turns out that despite the unlimited
right of a child to be heard provided by the Code
on the Rights of Child, it is justified to set a cer-
tain age limit when considering a minor’s opinion
in medical services.

In the medical field, the child’s right to be
heard should not be solely determined under the
age factor, as it depends on various circumstanc-
es, including the child’s level of maturity, the abil-
ity to understand the situation and the potential
impact of medical intervention. Although age
may be a factor in determining a child’s ability to
participate in decision-making, it should not be
the only criterion. Approach taking into account
the child’s cognitive and emotional development
coincides with Gillick’s concept of competence,
which recognizes that children who have suffi-
cient knowledge and intelligence to make deci-
sions about their medical treatment should have
the right to do so, regardless of their age.’

For instance, in England and Wales, an ado-
lescent over 16 is deemed competent to consent
to medical treatment. A child below the age of 16
can be considered legally competent to consent
to medical treatment if he or she is capable of
understanding what is proposed and expressing
his or her own wishes. It is primarily the task of
the treating physician to assess if a child has suf-
ficient understanding and intellectual maturity to
understand a medical treatment, particularly its
risks. Similarly, the act of Scotland provides that
a child under the age of 16 has the legal capacity
to consent to medical treatment if, in the opin-
ion of a qualified medical practitioner attending
him, he is capable of understanding the nature
and possible consequences of the procedure or
treatment.®

9 This criterion is derived from the case Gillick v. West
Norfolk and Wisbech Area Health Authority and De-
partment of Health and Social Security: HL. 17 Oct
1985 - https://www.service-public.fr/particuliers/
vosdroits/F1551?lang=en

10 European Journal of Pediatrics. (2022). What
does the best interests principle of the conven-
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Healthcare professionals and other in-
volved persons, preferably including a team
specializing in children’s rights, should engage
with children and adolescents in age-appro-
priate communication, providing information
in a way that is understandable to them. A
child’s opinion should be considered alongside
the opinions of their parents or legal guard-
ians, recognizing that decisions about medi-
cal treatment often involve a balance between
respecting the child’s autonomy and protect-
ing their best interests. Joint decision-making
should consider the common objective of both
children and their legal representatives to pro-
tect the child’s best interest. If the child’s opin-
ions conflict with the parents’ wishes or raise
questions about their safety and well-being,
healthcare providers may need additional sup-
port from both the guardianship authority and
the court to ensure that decisions are made in
the child’s best interests.

2. PROTECTION OF CHILD’S
PERSONAL DATA

2.1. Child’s personal data
protection by medical
institution

The procedure and conditions for granting
consent to the processing of data about a minor
are prescribed by the legislation of Georgia that
determines" the mandatory consent of a parent
or other legal representative for the processing
of data about a minor under the age of 16, ex-
cept for cases directly provided by law. What is
meant by the case stipulated by the law will be
discussed in the given chapter. According to the
same law, the consent of a minor, his parent or
other legal representatives to data processing
shall not be considered valid if it harms the mi-

tion on the rights of the child mean for paediat-
ric healthcare. <https://link.springer.com/content/
pdf/10.1007/s00431-022-04609-2.pdf>

11 Law of Georgia on Personal Data Protection. (2023).
Article 7. Legislative Herald of Georgia. <https://
matsne.gov.ge/ka/document/view/5827307?publica-
tion=0#DOCUMENT:1;> [19.03.2024].

nor’s best interests.”

Consequently, the law considers the possibil-
ity that the consent given by the legal represen-
tative may harm the minor’s best interest.

It should be noted that the law on patient
rights provides for the authority of the parent
and/or legal representative to receive complete
information about the minor’s health condition”
The law on the protection of personal data re-
quires the consent of the minor's legal repre-
sentative for minor's data processing, there-
fore, when considering such category of minor’s
personal information, such as health status,
we return to the consent of his/her legal rep-
resentative.

Within the framework of decision-making by
a minor on his/her health condition, it is neces-
sary to establish the age limit mentioned in the
first chapter, and exactly under this condition,
the Law on Patient Rights establishes an excep-
tion regarding the provision of information to
the parent/legal representative, if a minor pa-
tient between the ages of 14 and 18, who, in the
opinion of a medical service provider, correctly
assesses his health condition and who has con-
sulted a doctor for the treatment of a sexually
transmitted disease or drug addiction, for con-
sultation on non-surgical methods of contracep-
tion or for artificial termination of pregnancy.™ In
other cases, the parent has the right to receive
complete information about the medical services
related to his minor child.

In addition, the issue of assigning respon-
sibility to the medical service provider must
be noted within the framework of the doctor’s
independent decision on whether his minor
patient is in a conscious state and whether he
correctly assesses his health condition. For this
purpose, it would be appropriate to involve a
medical institution and a social worker spe-
cializing in children’s rights, who, based on the
consultation with the child, would be able to

12 Ibid.

13 Patients’ Rights Act. (2000). Article 40. Legislative Her-
ald of Georgia. <https://matsne.gov.ge/ka/document/
view/16978?publication=13>[19.03.2024].

14 Ibid.
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determine whether the minor patient assesses
his health condition correctly and whether his
decision serves to protect the best interest. To
achieve this goal, the organization of special,
multiple training by healthcare representatives
would help the staff working with minors ob-
tain additional information.

Accordingly, a legal record related to the
provision of medical services adapted to mi-
nors has been developed in the field of health-
care, which puts the best interest of the minor
above the rights of the parent. The decision on
which right is superior in a specific case is the
responsibility of the medical institution, the
doctor, as a binding link in the relationship be-
fore dispute arises.

The authority of a legal representative pro-
vided for by the law is based on the assumption
that parents act in the best interests of their
children and have a right to receive information
about the child’s health and treatment. If there
is a conflict between a child’s privacy protection
and providing information to parents, the poten-
tial risks and benefits of disclosure should be
carefully considered. Factors subject to consid-
eration may include the child’s age and maturity
level, the nature of disclosed information, the
relationship between the parent and child and
any other obligations regarding the child's safety
or welfare.

The safety and welfare of the child must be
prioritized above all other considerations. Final-
ly, establishing a balance between the child’s in-
formation privacy related to health and the par-
ent’s right to information accessibility requires
careful consideration of each case’s unique cir-
cumstances and a commitment to promoting the
child’s best interests by respecting their autono-
my and privacy.

3. PROTECTING THE BEST
INTEREST OF A CHILD

IN THE EVENT OF A

DISPUTE BETWEEN LEGAL
REPRESENTATIVES

3.1. The role of the medical
institution and the court in
case of a dispute between the
child’s legal representatives

Based on the subject of dispute, a child’s best
interest is different in case of a dispute between
the parents. The article’s central part discusses
the medical institution’s role as a link between
the minor patient and the parent. The psy-
cho-emotional condition of a minor patient, the
medical service, its evidence and necessity must
be evaluated within the competence of a doctor.
And any decision should be made considering
the minor’s best interest.

The issue of protecting the best interests of
the child becomes complicated when parents
argue regarding the treatment of their child
and one of the parents addresses the court. Of
course, the court cannot individually decide on
such a category case; what is better - to protect
the child’s best interest, conditionally, to con-
tinue the treatment in Georgia or to grant per-
mission for the departure abroad? The court
may consider the medical institution’s report as
evidence of essential importance for making a
decision; however, in case of a dispute between
parents, the child’s decision-making autonomy is
even more violated.

The medical institution also has the right to
appeal to the court in such cases: “If the deci-
sion of a relative or a legal representative of the
patient who is a minor or unable to make a con-
scious decision is against the health interests of
the patient, the medical care provider may ap-
peal the decision to a court”® Guardianship and
custodianship authority are involved in such cat-
egory cases to have made acceptable decisions
in a complex manner. A child’s best interest re-

15 Patients' Bill of Rights (2000), Consent. Article 25. Leg-
islative Herald of Georgia. <https://matsne.gov.ge/ka/
document/view/16978?publication=13> [19.03.2024]
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garding the right decision about his health status
is violated.

The medical institution exercises this right
when it is clear that the parents’ disagreement
affects a child’s best interest and medical inter-
vention is unavoidable. In such a case, the doctor
needs decision-making authority and immedi-
ate response.

According to the amendment to the Civil Pro-
cedure Code of Georgia, a judge, lawyer, social
worker, and/or other relevant specialist is invit-
ed to consider the needs of the minor and par-
ticipate in the process related to the protection
of the minor’s rights® This implies the use of a
multidisciplinary method, the participation of
specialists who know the stages of the child’s
development and will be able to select the right
questions and analyze the answers given, consid-
ering their age and psycho-emotional attitude.

If a medical institution applies to the court
with a request to decide on the method of treat-
ment of the child and there are different opinions
of the parents and/or a conflict of interests be-
tween the parent and the child, the court should
request the involvement of the guardianship and
custodianship authority as the representative of
the minor. At this time, a guardian appointed by
the court is entitled to exercise representative
authority to protect the child’s best interest.”

In the case subject to consideration, when
the medical institution applies to the court, it is
natural that the situation requires an immediate
decision. In such a case, the child’s right to be
heard may be objectively impossible, depend-
ing on his medical testimony. At this stage, the
court has imposed the most important function
of evaluating the factual circumstances and evi-
dence presented in favour of a child’s best inter-

16 Civil Procedure Code of Georgia. (1997). Article 5.
Legislative Herald of Georgia. <https://matsne.gov.
ge/ka/document/view/29962?publication=166>
[19.03.2024].

17 Chanturia, L., Zoidze, B., Ninidze, T., Shengelia, R.,
Khetsuriani, J. Comment on the Civil Code of Georgia.
Book V. Thilisi: “Law” (2000).See: Dolidze, L. Proce-
dural Legal Peculiarities of Family Disputes within the
Context of Protection of Minors’ Interests (presented
for granting Master’s Academic Degree). 2020. 42.

est. This is when the decision will have a long-
term or permanent impact on the child’s future
or development.

CONCLUSION

Minor should enjoy all the rights defined for
the patient in the healthcare system in accor-
dance with the established procedures deter-
mined by the legislation. Currently, the legisla-
tion contains all the normative records that lead
to the protection of the best interest of a child.
However, more specialized personnel are needed
to balance the necessary intervention by the par-
ent and/or legal representative and the autono-
my of the child’s rights.

To achieve this goal, the analysis of the child’s
best interest as a general concept is described in
the first chapter. On this basis, we can say that
the general best interest is narrowed down to
each case and is formed considering a particular
child’s psycho-emotional, social, and economic
situation. A multidisciplinary method is used for
a detailed study of acceptable decisions around
the child, which involves the participation of per-
sons specialized in relations with minors.

The central part of the topic refers to all the
stages of medical services to be provided for the
child, including informed consent and conduct-
ing a simple consultation or surgical interven-
tion. The research topic was the protection and
consideration of the best interests of a child at
all stages of the mentioned process. The central
part clearly shows the legal assumption arising
in the introduction that direct enforcement of all
statutory provisions may not always serve to pro-
tect the child’s best interests. According to the
author’s point of view, when considering individ-
ual cases, there is to be evaluated the relation-
ship between the parent and the child, and the
expected results of providing or nondisclosure of
information to the parent, it is recommended to
allocate additional specialized human resources
for the proper evaluation of this process.

Information about a child’s health status is
a special category of personal information that
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may be processed/disclosed with the consent
of the legal representative. However, the use of
this record through direct meaning may harm the
best interest of a minor if a parent and child are
in conflict, and providing certain information to
the parent may lead to the risk of possible abuse
of a child.

For this purpose, it would be advisable to in-
volve a medical institution and a social worker
specializing in children’s rights, who, based on
the consultation with the child, would be able to
determine whether the minor patient assesses
his/her health condition correctly and wheth-
er his/her decision serves the protection of the
best interest.

The child’s right to be heard, as one of the
fundamental rights, is reinforced by normative
acts on children’s rights, and Georgian legisla-
tion also prioritizes this right. As a result of re-
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0g6g0s dabo LogbmazmMgdgmo sagnmab gob-
LOdM3MY, gMm-gMmmo 3dMmOMabamznb Jxmy-
00b d9dmy3s, 3dMmagn gmbgodnb gobzamazn-
Lom30b bgdoMmM3nL dmyds, My bLodgEoEnbm
dmaLobyMmydob domgds. mommygye d9dmbgza-
3000 LabodsMNEMA Pbs 90x33bmMbL d03330L
dbogn o 8BamodY, dobn dMmbBobomgmoaLs O
dmbAgb0b YRMydNL MyxomndsEgNNbM30L, Jo-
bmbogmo BoMIMBoagbmadalb oMgndabhgodn
3obLbobnazgm LognMbmMob o393d0Mgdom O
999M39m00L MMZSbML dMBOBoEMgmMonm godm-
Hhobomn obgzbo.

LodoMmmzgmb  bodmJomadm  3mggLbob
0060b08s, 7 BEMddy obo3znLb sMsbMmymbemm-
3060 gogoynbommo 0mazmgods,* bmmm 0s3-
9300 y3mgdoms 3MmEgdLbob gobdsmmpgonm, 10
Bannob 18 Benody sMmabmymBemgzgebo dm-
BoME0s.° 98939 3Mm9gLbab 39-8 dgbma o690LY-
0L 0033930 ya3M7xdsL dabo sBMAL dMLAYObsLY
©o dMbobnmgmosdg o gobdom@pogL, MmD o0

I3mMgo0L Jgdmy3s dobo JAgyybsmmodaL
Loxyd3mnm s7d3909mN..

0030300 dgLobgd Boobyzahomgdsb, do-
Momo@ d90mb3zg3sdn, dobo dgnMmgbonm3zbg-
00b godm 0mgdb ddmogmn, MYdEs MMEILLE
3bo0MmMOm 0533300 AMLAY6NL JBRWMYddY, oF
39300mE 8nbo dBMOL AMLIYOBsS go3emnbbn-
69030 o oMy dabo 3obmbogMmo BoMImMDo-
©396mob d0gm godmEqds. 3603369mmz0-
600 3obobodM3MML 0b PRWHdsdMbamYdy,
MmImab Eymyggnmgds3 BoMIMToanbgmdy
oM 0Mob ©obod3900, 0333MNMB, ,,... 0538300
30Myo dmbAgbalb d90mbzg30d0 88 JBWY-
00b 9mM9anMg0s 306mMbLANgM BoMIMBo®EI-
by - 3dmOgMdg oM dgodmgds“s 0533300

4 Logdomozgamml  Ladmgomogm  3megdlbo, (1997).
J03nbomnsbmods.  Iybma 12, LagoMo3zgmmb
bogobmbdgdamm  Bogby.  <https://matsne.gov.
ge/ka/document/view/31702?publication=130>
[19.03.2024]

5 Logomozgamml  3obmbn 0039306  PBREMJOSS
3megdbo (2019), &aMmB8abms gobdstm@Egds. dybama
3. bogobmbdwydmmm dosby <https://matsne.gov.
ge/ka/document/view/4613854?publication=6>
[19.03.2024]

6 Veit in Hau/Poseck, BeckOK BGB, 55. Ed. 2019,
§1643 Rn. 24.0b. 0.0nMhymo, ddmodmoaolb dogh
SsbmMGenm3zbol  LogyoMgdsdo  sMmLydymo

0mb3gbab PRMYdIMbomMgds obobmmzng-
oMb BoMIMBognbgmds - gL Mo30LMBZ0Q
39Ma3o3b dnb doMmomo ©obndbymadol, 003-
dz0bL odMo oymb dmbIgboan. FoMmmomay, Bo-
MIMOoa9069mn 0533300 bLoY39009bM 0b@9-
Mqbgoob @omMamgddn 3Pbos dmJddgadaL
o 00090090L AMbobomgmodab bogddgdn, mydEe
0030300 00M0bL gomzomnbB0b690s, gL nb ghme-
M0 yxamgdsdmbomgdss, MmAmab dgbMmy-
mgos BoMIMToagqabmab dogm goydommey-
09 ngbgdmo.

boz3myg3n Logobo gbgds sMLMYMBM3-
60b Loyzgmgbm nbHgMaboL oE3oL Lodgo-
306m bzgMmman o 88 dndsMMYWMYdnm Y6
0g69L gobboayman dnbo dmMLAGbLY s IMbo-
Bomgmonb ya3mgdsE. 9M00s 0833300 JRMY-
00L oE3s — dMbAgboman nymb dob dgbobgd
90bomgon goobyzghomaoob Momdady o
0gmfmg 06033690mm3060 bognmbos, omydymo
3obybab oMLBMMTs 0b6HYM3MYMHOENST -
3300 6o33MOE 3M 33BN3BML dobo Loylzgmy-
bm 0bhgMmabLo.

1.2. bagaensieMm
dMababJdmIs0OLb a038@ad0
JMAbMIMBEDM3960

LodgoEnbm AMALbobyMgdab Towydab oy-
gogadgm  3aommdob BoMIMoggbl 3o3ng-
BhoLaeb nbgymmMInmMgdymo ;mabbdmodab domy-
00, MMAgmByE bgmdmadbgmo 40gybomnobo
3060 36o aymb. 3o03096H0b dgnMmybamzbyg-
00b 0890mbgg3080, LOTgEOENbM ©B5LYOY-
mgds nbgymmdnMmgoym mobbdmodsb 306mbo-
9M0 BsMIMToanbmabgeb omygdb, MmMIgmoy
393mgosdmbogmns dnoemmb gowabyzgdhomgds
3MLMYMBEM3zbabomgob gobebgz Lodgwo-
306m dmaAbsabyMydedy.” o0 TdndoMmmymgdom
ymobomgdng, Medabo d99Lo0s390s sMo-
LOYMBmM3bab bLoyzgmgbm nbHgMmgbL Tdobo
3obmbogMmo BoMIMBoagbemolb dngm domyg-

ndMozn  Jmbgdal gobzsMmazol  Loznomboboms3al,
2020. 26

7 353036@0b IBMY0700L dgLobgo 39b6mbo
(2000), 0bbAMOBS. Bybemo 22. LogoMmo3zgamb
Lo 3obmbAIOMM Bo3bg. <https://matsne.gov.ge/ka/
document/view/16978?publication=13> [19.03.2024]
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090 3osby3zghomgods 3mbyMadym LLAY-
©@0E0bm  AsMY3oLmOb  @ogsgdnMmydnm, dm-
bommmEbgmn  895w93900L, FoMmymydgdab,
AafM93009 YoMmob mddab s y3gms 03 gamgadm-
900L gom30mnbBnbgdnm, MoboE Lodgwooznbm
©o69b907mMads d3bMOL 3obmbogm BoMImM-
8903969mb.

domomomony, 3obmbongmo BomMIMIoa96-
b 36033690mos Mmo30bo dnbosmMbom 3y-
mabbdmMOL BomBIYbg0mMab nbhgMabob o-
330bo ©o 0L boggmnomemgme dmJdggdsbl,
0393o dobo 36900L dnbsombo 39M 0gbgdo
3oMmabhn 0oLy, MMI Mobbdmds 0533300 Lo-
33909bm nb6HgMgLbagdab 3300 ngbs gogbo-
©909m0. 39aMgdnbmanb, sMmabMmymbonm-
360L Lobgmdg MygnbhMamgdymo ydmsgzo
dmbgdab gobzoMmgznbmzaboi LobosdoMmommmb
006b3MOS gobwo LozoMYdYMM,2 Moms To-
mamn bhoboom@pom aymb sMmabMmymbonm-
3600 gmbgdMmngzn 0bhHgMabo oM. Lo3-
3930 00935 30 d99b900 sMLMYMBM360L
5000MMgmmosb, bogmebmab o dab gobgon-
00My00L, MMIAgmme LbBNbOMAYZM®E
d0mgdmo goabyzghomads dgodmagods Lo-
09000b69MmM dSAMABE]DL.

30000006 DLodgoEnbm  obgbadymgdy
BomAMo@gqgblb oMmabmymbanm3zbobomzalb bLo-
09003nbm  dmabobymgdolb dodbmmydgmb,
L3gEnaMNBNMYdYMO  300Mx00L AsMmymm-
00 3bs dmbeab oMmILOYMBEMMZbMS6
©039300M909m0  y3gms  06030YsmMYMo
dgdmb3znz0b  gobbomge.  Tdogomomabmzabl,
930M9bemm360bM30L gaebydab 0dM3390ob
0M dgndmgds dm3y3qb 6533300 03 LoY3zgcgbm
06hgMmgbab dgmosb3zoe, MoE AM3y3gds dzo0mmb-
bmosbmob ogzezdnmydymn mMmgobmb sdm-
3390000, MoLM30LLE PO sMLYOMOEAL JBMM
ddohgdgmo LoY3gMabm abhgmabob oE3..
30 dndommymydom, Ms mJds ybw., 38603369-
mm3069b0 Qogdhmmas Lodgoznbm A396900,
Mo3 gobwos 6900bTngMa Bob03ymoEnab Aoto-
M900b bogydzgmao.

8 Logomozgmml  Ladmgomagm  3megdbo, (1997).
9dMo3 bozmBgy Logyomydol dgdgbs gofmogldal
Lomnd3gnby. dybomo 183,  Lojdomo3zgmmb
Logobmbdgdamm  Bosbgy.  <https://matsne.gov.
ge/ka/document/view/31702?publication=130>
[19.03.2024]

3800006, 303096(0L yRMgdgoab dgbobyd
3o6mbdn 3b3q00m sMLMYMBEMM3b0L dbo3-
0136 ©030300M909m bogadmbozmabm Asbo-
Bgmb, Madg3 J390mm 3MEmMo 30Lo50MY0M
o M3 ©v30380M907™MNs sMobMymMBbem3zsbo
3030906¢0L gogbmodngMmygdym agbogm-5dm@Eon-
360 damadomymosbmab. dgbodednbo, godm-
©ob, Mm3 doybgwegzem 00303000 JxMYd900L
dgbobgd 3mwgdbom gom3zsmnbBnbgdyma do-
3d30L dmLTIg60L F9YVOYEI30 JRMAIOOLY, Fo-
domamgdgmos LoadgEoEnbm dmabobymgdab
bagzgmmdo sMLMmYMBEMM3B0L oBMNL Fomzo-
mobB0690sbMob ©o3e3d0Mgd0m oM3zgmn
SbogmMoOMN3n DM33M0L EBgLYd..

Lodg0Enbm LygMmdn 6533930L dMLDOY-
6oL Ja3mgds oM 6o aymbL Fbmmme Sbo-
3moMmn3n @ojhmmom gomzamabbobgdymo,
Moaseb gb IM3nwgdmns Lb3sobbge
3oModmgd90dg, dom dmMab, 6033300 dm-
06033900L ©mbgBy, Loghyognab goggdab dg-
LodMydMMOg0By o LodgEoinbm AsMy30L
3m®H9gb3oym gozmgbodg. doybgoze ndo-
Lo, MM3 obogn dgndmgds oymb goghmmMao,
Mmdgmog gobLodm3zMazb 0038300 PboMmbL -
dmbobomgmos doommb goabyzghomgdab
domgdoedn, gb ofm 6o nymbL ghmmoyMmmo
3MohagMmoydn. doamds, MmAgmog 0m3o-
mnbB0bg0L 0033300 3Maboh M o gdmEnyMm
30630moMgdob, g0mb3z930 ,30m030L 3MA39-
Hhabinob” 3mbEaxENIL, MMIgmoE smosmy-
0L, MMA 00333900, MMAMIOLLE od3m bO3-
domobo gmEbs o 0b®Hgmadho Logymamo
Lodg0ENbm B39Mbomdnb dgbobyd Foo-
6y39hnmgdob dobomgde, 16 3gmbym
300L yJgmydy, dogbgoozom domon sbognbe. ?

063mnbLy o Jgmbdo 16 Bamdg yR3mMmbo
dbogznb AamdoMmEN nM3zmyds 3MA39HgbdHMoc,
3o0E9L LedgNENbm B39MbIMODY MObbIM-
00. 330M39m3gL ymzmaby, 339Mbsmmon 9Jndab
3dMEoboy, 990535L6ML - 9g3b my oMo 683330
LozdoMmabo nbHhgmaddgomymn bLodboxy, dg-
33obmb  33nMBoemonLb 30BDb6dgbMmboemody,

9 b 3mo@ghondo dmBnbsfmgmol Logddnsb Gillick
v West Norfolk and Wisbech Area Health Authority
and Department of Health and Social Security: HL 17
Oct 1985 — https://www.service-public.fr/particuliers/
vosdroits/F1551?lang=en
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3obLoggmmgdnm 3o, dobn MobL3xdn. dbomm-
309M, dmHMabnadn 30b6mMb3dMmMOs 16
Bod@g obo3nL 00393L 860g490L YJRMydSAM-
Lo 90D, EVY™MBbAML LodgnEnbm 339Mbo-
mmodsb, my b, 33s0moggnEnymo LodgonEn-
bm 9900300 S¥Mam, dgydans gosEbmongmMmb
3MmMEgYMab ob 837Mbommdnb 3603369mm-
00 o dgbodmm dgn3900. ™

5060003300 LEyyMML BsMIMBSEE]bMadN
o bbgs dmbobogmy 30Mydn, MmImydng, Lo-
byMm39m0Ng, 0033300 JRWY090dn L3gENIMN-
2903 3mmgddHogb 99Mnsbgdb96, ybo
AhogMoIMb 0033390056 O IMBIMEPYOMSB sbo-
3oL 8d9bobod0bo 3MTbozonnm, dnobmomb
nbgmmadsgns oby, MmMI dommznb goboggodn
0ymbL. P6@s gobobogmb 06538300 odM0 Tomn
9dmdmyoab o6 306mbogMmo dgyM39900b dgbg-
©ymMq090mab gMmma, ndnb gogbmdogMmgdom,
Mmd LodgNENbm A3xMBbsmMonL dgbobgd go-
©06yY390hH0mgdgo0 bdnMmo gymabbdmob do-
@abbLL 0033300 d3HMOBMANNL 3ohn30bEgT3bY
©9 8500 LoY39mMgbmM 0bHgMLYONL BEZL M-
M0ob. 9gMomomn3n goabyzghomydob domgds
36000 00030mMnbBNB7OL MMmgmME 003839000,
30339, o000 3obMmbngMma BoMAMIoagbmgdab
Logmom T0dsbL, 3039300 LOP3gcgLm 0bhg-
M9bgonb oE30L. 03 d90mb3g39000, MMEI-
Lo 0033300 9bgEYWxd900 960650MTH3x0
ddmdmgoab byMznmgdb o6 ohgbL 30mbzgoL
0000 yLogmMmbmgdobs o Jgmomomgmonb
d9bobg0d, $9bwoE30L BoMIMIsagnbangdl dg-
ndmgds abgnMmgo odo®agdnmon TboMoo-
gafmo MmagmmE 99nM3gmonb mmagabmbasb, nbg
LoLOTIMOMMLEED, Moy POMYb3gmMymb go-

©36Y390H0mgdg00b dnomgds 053830b boyzgmg-
bm 0bHgMabydaL gomzemnbBnbgdao.

10 European Journal of Pediatrics, 2022 - What
does the best interests principle of the conven-
tion on the rights of the child mean for paediat-
ric healthcare — https://link.springer.com/content/
pdf/10.1007/s00431-022-04609-2.pdf

2. 603d30L 3IMbMBIMIMO
d(MboB33ddas0b @uB30

2.1. bodgoEobm
©ubabadymgdob dogh
003d30L 39Mbmbomyto
dmbogdgdob oEzo

0MLMYMBEMzbalb dgbobgd TMbsEgdms
0007900390009 006bdmMd0L goggdab Bgbo o
300m0900 gobLadmgmymons bojommzgmmb
3obmbadgommonm, Mmdgmog 16 BodwEy
3MLMYMBEM3zbalb dgbobgd dMBOEgTM -
09003900bm30L dobo ddMdMAbL ob Lb3s Jo-
bmbogmo BsMIMBoagbmab Mmabbdmoab Lo-
30M@g0MmmOsL  gobLodmzMmagL, oMo
30bmbom  3oMadnm  gomzsmnbBnbgoymo
0900b3g3900Ls. ML gymabbdmdL 3obmbom
30033mnbbnbgdymo dgdmbzgzs, o0sL om-
6036 mo3d0 gobznbomogzo. 88839 306mMbaL
0060b8o, 9MILMYMBEMM3zbalb, dobo TIm-
0mnb o6 Lb3o 3obmbngMma BoMIMToabMab
006bdMds AMBo3900 8708390009 oM ho-
nM3myds bad3nmoE, 07 0g0 B0sbL 8ygbg0L
3MLMYMBEM3bab LoyzgMabm nbHgMmagbydL.?
099006 3godmadnbomyg, semdsmmds ndnbo, MmMAI
3obmbogMmn BoMIMIognbmal TogMm 3oEgdy-
o0 00bbdmods dg0dmgds sMmabmymbaenmzbab
LOY39009Lm 0bHgMgLAL LOBNSBM nymb, 306Mb-
303 gomzomabbnbgdymons.

0mbobndbogns, MMI 3obmbn 3030gb6@H0L
3193m90900b dgLobgd 0m3zoMabBNbgoL IIM-
omob o6/@s 3obmbogMmo BamMAMBsaggbmnb
793m9053dmMboydsl, dnoemmb bMYmo nbxym-
M3o300 3MILMYMBEMM3zbalb F36dMMNgEmMdNL
dgmaomgmodnb dgbobyd.”® 3gMbmbBomyMmn dm-
60390900L ©oE30L d9bobgd 3obmbo 30, oMmo-

11 39Mbmbogmnm  dmbogdoms  op3nl  dgLobgod
Logdommzgammb 306mba (2023). sfsbmym§enmazsbols
dgLobgd dmMbo3gdms 831 03s3305B] 0sbbAMdNL
353300L  fabo o 3nMmogdn.  Odybmo 7.
Logdommzgammb Lo3obmbdydmmm Bo3by. <https://
matsne.gov.ge/ka/document/view/5827307?publica-
tion=0#DOCUMENT:1;> [19.03.2024]

12 0J3)

13 3530796@0b IBMY0700L dgLobgo 396mbo
(2000), sMsbmnmHammzbols YxB3mMy0500.
Oybano  40.  Logomo3zgammb  LS35b6Mb3gdEmM
05(303- <https://matsne.gov.ge/ka/document/

view/16978?publication=13> [19.03.2024]
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LOYBM3bab IMboEgd900L ©O37To3900-
Lom3znb dobo ZobmbogMmo BsMIMIoa)bMAL
006bdMdsL nbm3L, 39Lo0380bYE, sMbMym-
Bam3zb0b nbgmo 3ohgammonb 3gMbmMbsyMa
0bgmmadsznob gobbomzgabob, MmgmMoEss
5000MMgmmonb dgmdomgmods, 0bg3 dobo
3obmbogMma  BoMAMBo®agbmab ®obbdmoSL
370M1ybgd00.

3MLbMYMBM3balb TogMm bLogymom Fob-
9Mmogmmonb amadsmamdedy gowebyzgdon-
mgoob d0mgdnb gaMamgddn 8330mYd9MNs
30M39m my3dn smbndbyman sbogmdMmagzgn dg-
D030L o69LYdS o LEMMYE 80 3nMMdNM,
3030906¢0L yx3mMydgdab dgbobyd 306mbo o69-
bgob godmbszaablb 38MOMALIM30L/336mb0-
gm0 65MIMIoagbmabomznb 0bxmmaAsznab
0006mEgdab momdody, 08 990mbzg3edn, oy
14-0b 18 Body sbsgnb sMmbMmymBmzs-
60 3030960, MMAgamoig LodgoEgnbm dmabLo-
bymgdob godbg30L dgbgomgdnm LEMME
3x33LgoL boggmoma x060MmgEmonb dgmdos-
M9moob o MmIgmdsE 99dndb dodomms bYg-
LMOMNZOE Zo0EION O30®IOaL 6 bo-
Mm3m0sbnob 339MbommoNL, 3MBbHMoggxEnnb
sMmogjnmymanymon dg0mEgdab dgbobgd 3mb-
bybHognob Tomgdab ob MMLYMMONL bymm-
36Mo d96yYy39@0L 30vbom.™ bb3gs 890mbsg-
3000 ddmogmo Jmgddmbomoas doommb
bOyMo 0bgymmMAsEne dab dMILMYMBEM356
d30mm0b oze3dnmydyman LadgnEnbm dma-
bobyMydab dgbobyo.

3009000 LOYYMOEEgOMs bLodgEnENbm
dmabLobyMmgdab godbg30bmzab 30bybnbAgHod-
mmonb agznbMmgdnb boznmbon, MMIMNL Go-
Mmamaddon3 990005 ©odMy30gOMoE© b
90000mbL goabyzghnmgoy, sMob my oMy dabo
3MbMYMBM3zabn 30309600 gogbmdngmg-
0™ 3aMa3aMmamOsdn s LEMMSE 0x38LYOL MY
3My Logymamn FobdMmmgmmdnb dgmdomgm-
00L. o3 80%600, LOFgEOENOM OBgbydyMg-
00b, 0033300 JRMI050dn L3gEnaMNdYOYMAO,
bmEnsmyMmo 3y8s30L AsMmymmods ngbydms
00006396mboamn, MMAgmoE dgdmgdEs 003~
d3056 3mbbymbeEnab boxydzgmdg ndob -
©39600, 08300g0L MY oM 3MILMYMBMmM3s60
3030960 Loggmam 3360MMgmMdL dgmdo-

14 0J39

M9gmoob LEMMOE o dobo Tomydymo Boo-
By3ghnmgods gabobyMmgds My oMo LoY3gMabm
06h9gMmgLydNL oE3sL. 98 30B6NL Fobombg3o
5000003300 BoMAMBoagbmgdalb dbMosb
b3gEnamyMa, oMy gMmoggMmoo HMgnbnbgg-
00L MmMgobndgde bgmb gnbymd s sMabMmym-
6m3690m06 AMIydo3g 39MbMBbOML odohg-
000 06@mMMId30nb domgdsdo.

d9Lo0od0bo, F96oE30L byygMmadn dgdy-
340390900 3MabMYMBEMM356%9 IMMmgqgd Mo
LodgNENbm dMALabyMydalb FnbmMmEgosLMS6
093030009070 nbgon L3bMbAEgdMM Ao-
6o69Mn, MMIgamoE 3dmdMab Jmydsdg dom-
s 0Yg690L 3MLMYMBMMM36nL LoY3909LM
0bhgMmgbL, 0ydEs MmIgmo Jumyds yiaMHm
dmTa(haoymns  3Mb3MIMIm  390;b3z3s90,
30009 goobyzghnmydab domgods bodgoEn-
bm ©obgLgdymMadsl, 990aL 9300M90s, MMEM-
M3 ods3e3dnMmgydgm Mammb o30b BaMIm-
dm0osdy oMbLYOYM yMmogMmomodsdo.

3o06mbom gomzamnbbnbgdymn 306mbngMn
BomMIMBognbmab y3a3mgdsdmbomgds gai3yd-
6900 30MoEL, MM3 ddmomydn dmJ0nw9096
003030600 d30mq00b LY3909bM 0bdHgMagLY-
00ob godmanboMmy o JRMYds 8430, dnn-
omb 0bgymMmToEns 0039300 F36IMMEMONL
dgmadomgmodnbs o 939Mbognmonb dgbobygd.
08 d90mb3zn30d0, MmMmEgbog sMab 3mbamog-
Hh0 0039300 3MbBNEIBENIMYMMONL E33LY
©o 3dmomabmznb nb6gammIoEznnb 306MEYdsL
dmmob, ggameobdnm 36s 09b69L gobbomyan
3903m036900L 3mbgbiogmo Mob3gdn o bo-
M3909m0. gobomzamabbnbydgmmn gogdhmmg-
00 d90dmgos dM0Ee3wIL 0533300 dbogby o
LN360x3nb EMB]L, godMo3690ymM0 nbxymMmaIs-
300bL 0369000, 3dMOgMbLY s dz0mab yhmng-
Mo)mMoOob o 6900bANgM bb3s 3o EYdYMYdsL
0030300 PLOBMNbMYOILMSE 86 FgmnmEmg-
mOsbMdb oze3dnMydno.

3MomMohgho 6o dogbagmb 0038300

JLogMmbmgosb o Jgnomomgmosb bb3go
dmbLOBMY0g0Dg Fgho. Lodmmmm x3ddn, do-
30300 $063MMNgMMOSLMSD ©o3o380Mgd N
0bxmm3sznob 3MbxgngbinomyMmmosbs o
ddmdmab 0bgymmMaAsznalb bgmdnbebzmMIm-
00L PIRWHOOL dMMOL doobLNL EOdYsMyds
dmombm3ab mnomgymo 899mbzg30b 3b0zomy-
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M0 goMgadmgogo0b gMmmbomo gomzomabbo-
6900L o 0033300 bLoyzgmgbm 0bdHgmMgbydaL
bgmd96ymdnb 30mEYdymMadol, domon o3hm-
bmdoobs s 3MbRNEobEnsmyMmoaL  3o-
0300330000

3. 0334300 buddadaL[
060JIMALOL CIB30 Jo6MBNIMO
Ba3AM3uo@aIeM™asOb BI30L
ddaddlb3d30a0

3.1. LodgEoENbm ObgbadyMgdoLY
o babodoMmommmb fHmemo dozdzob
30bmbogfo BoMmdmdowagbemadol
30l dgdmbggzodo

0030300 boy39009LbM 06 HgMgLo BIMOEMYdAL
©o30b 3900bgg30d0 gobbbzozgdymos ©ag30b
L3bnESb godmanbomg. LHo@®NoL doMomoE
bobogmdn gobbomymos LOFgENENOM ©VBY-
L9OYmMydalb Mmann, MMaMME ©Eodsge3dnMmy-
0gmo Mgmmo sMabmYMBmM3zeb 353096HLY
o 3dmogmb dmMmab. 9gndab 3ma3gdabEnab
R3M3maddo nbws d9x30LEAIL sMbMYMBM-
3060 30309600L xgbogm-90mEnyMao dEaMas-
Mgmodo o AsbodoMmgdgma LodgoEnbm dm-
dbobyMmgdab 0yb6gds, LOdgEoEnbm A396900,
3YBOMYOMMOs o oMILMYWMBM3bal Lo-
339009bm  0bhHgMmaLbydalb ZomzamnbBnbgdom
0g6gLb domgdyma B900b3ngMma bLobob Fowo-
6y3ahomgode.

0030300 LY3909LM 06@HMaLYONL oE30L
bogonmbo MOYYMEgos, MmEybsg GImoOmY-
00 ©amOgb dznmab 33xMbommdNL MamMdOdY
o gmo-gmmo ddmogmo d00sMmmo3b Lobo-
domammb. sbgomn 3ohgammoob Logjdgdg, Mo
0J3s 369, Lobodsmmnmm gmmn3nmmzbymo
396 300090L goabyzghnmgodsb, Mo sMmab Ho-
sm0OgLo 0533300 LOY3gmgbm nbHgMabNb o-
LoBEe30, 30MMdNnMdE, 339MbsMdNL Lodo-
Mmo3gmmdo gogmdgmgds, My LodM3zaMagamMgm
3903%03Modody bg0ommznb goEgds. gowo-
By3ghomgdab dobomgdo oMmbydnmn 3603-
369mmodnb dh3039073mMade dgodmads Lodg-
©030bm ©abgbgdymgdab ©abizbs dnnAbomb
Lobodommmad, MydEs, IdMOMgdab o30L
090mb3gg3000, 0033300 d0gM gowaby3gdH0myg-

00b 000gd0b o3¢hMbmInyMmds 30093 JBRMM
99ho® 0MM3930.

bobodomommbmznb dndaMmm30b JRMYdS
obgo @MML 0943L LodgENENbm EVbaLydMY-
0obo@E: ,0y 9gnMybamazabn ob gogbmodngmy-
oy goabyzadhnomydonlb domgdab PboMOL
oMAJmbyg 303096H0L Bomgbagab 86 3obmbog-
M0 6oMIMToa76mMab gowabyzgdhomgods 9b60-
600m0®93900  303096(H0L  F6AMMNgEMOAL
nbh9gMgbgdL, LoTgognbm dM3LLbyMydobL
899693L Y@mYods 9g3Lb, gb owsby3zghomgde
Labodsmommmadn goobohogzmMmL. S sbgmo  3o-
HhagmMoab Logdgdn gMmm3zgds 993M39MONLY
o 30MY639emmo0Lb MM3abm, Moms dnbomy-
00 gowobyzghomgods 3ma3mgdbymo 0gbgb
3obbogmyma. sbgm MmL, Ebons, 0038300
boy3gmgbm abdgMmgbo - ommymo 0g46sb
000m907mM0 goabyzaghomgds dabo zobdMmmy-
omonb dEamMaamgmoobmob ©ogze3zdnmMgdom
- 0MM3939.

LodgE0ENbM EoBgLYdYMads 80 JRMYdLL
0Y96906L 80806, MMELOE v830Mss, MMA Fdm-

0oL dmMab 9ymabbdndmmds 833300 Lo-
3390090m 0bHMLL 3B06HOL o LOTgE0ENbm
AofMgzo goMEoy3oman boboomabos. 3bowny,
obgo MmmbL 940db LMoy Foobyzaho-
mgo0b 90mydodg Jxumydsdmbomn mmMISbM
©s dynbogmo MyxognMyodo.

bodommzgamb bLodmgomagm bodmmEgbm
3m©9Jdbdn dgbymo E3omonb dobyE3znm,
0MabMYMBM3balb JRMydgdab oE30LMIE
0930300M90m  3MmEgLbdn dmbsbomgmogb
0MLMYMBM306006  yMongmomonb 97-
00mMmE035Ly o Fobmob oze3dnmMgdym bLb3s
bognmbgddn  L3gENOWNBYOYMn  dMbods-
Mmoang, s3m3sthn, bmgosanymao 3ydsgn o6/
o 3M3LMYMBEM360L LognMmmgdgdalb Fom-
30mabBnbgdom dmB3zgyma bLbgs JgLododon-
bo bL3gEnoMabHh0 LEMMgE b gymabbdmodb

15 353096@0b IBMY0700L dgLobgo 396mbo
(2000), 0obbAMOS. Tybemo 25. LogoMmozgemmb
Lo3obMbIYOMM Bo367- <https://matsne.gov.ge/ka/
document/view/16978?publication=13>[19.03.2024]

16 LogoMmozgammbs bodmgsmsgm La3MmEgLbm
3megdlbo (1997), smsbmymGemm3bols y3engdgdal
5335086 353d0MYdNM 3MmEgLdn dmbsfoemg
30Moo B3gEnsmabBogns. 3gbama 51 Logsmmzgmmmb
bo3obmbdgdemm  Bogby.  <https://matsne.gov.
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gy oabindmnbymo dgomeab godmygbg-
00, 0030300 LOY3gaMabm abHgMmabab gobbo-
D03mMnbab obgmo bL3gEnsmabhgdab dmbsbo-
mgmodsb, MMAMgobag gem@nbgdem 6039300
39630m0M500b 9(ho3900 o dg9dmadom domn
dbogobs o gbogm-98mEoyMo IIM30©Y0Y-
mg00b gom3smnbbnbgdom bBmMa 300b3zgdab
dgmhg3s o dmbagbogma 3sbybob dgbodsdon-
Lo 3bognnBO.

08 3900b3930d0, MM L3 LobodsMmmmmmb
0000Mmmo3Lb  bLodgEoEnbm  Eobgbydymgody,
003030L  939Mboemonb  dgomeab  gobbo-
d03M0b Momododg goobyzghomydab domg-
00L Immbm3zb0m o Lobydge FdMOMYdabL gob-
bb3s3907m0 IMbLIBMYOgON 36/©s BIMOMANLY
o 003330bL 06gMagbms 3Mbamogho, bobods-
Mmomad oMabMYMBbamMzbolb BomMIMBognb-
me LBMMy dgxM39mdnby o TVMYb39-
mmonb MMIsbmbL Asmm3zs Y6 dmombmazmb.
69000b309M V39036 o3e3d0Mgdom, MMm-
dgamdog  oMabMYmMBmM3zabn  dMBsbomgdL,
AsfMoymos 399M39Mmdabs o 3BMYB39mMmoaL
mMgobm. 03 @MmML, LobodoMmmmmb dngM ©o-
60369 399M39L 0g3L BoMIMBoagbgmmodamn
I8mgdsdmboggdnb gobbmMmizngmgdolb dg-
LodmadMMoy, MM NE3oL 083d30L Loy3g-
09bm 0b6hHgMgbLa.

gobbobnmzgm  3Jgdmbzgzedn, MmEoLLE
Lod9NENbMm EobBgLbydyMgds 00doMmo3b bLo-
Lodommemb, dy690M0300 dgmdoMgmos dm-
nmbm3gb dyobngmo goobyzghomgdab domg-
00bL. sbg EMmML d03d30L IMLTGH0L JBMydS
dgndmgds mdngdhymom dgydamadgama aymb,
90Ln LodgoEnbm 3969006 godMmaAnbamy.
LobodoMmoMb 80 gHoddg 930bMgdy Y3bna-
369mmgzabgbn @ybgdEns, 999x8sLML 6033300
Loy3909bm  abHgMgLYdOL  LoboMagdmmeE
goghmomngzn goMmgdmgdgon s BaMmagboeo

ge/ka/document/view/29962?publication=166>
[19.03.2024]

17 Jo6@Mns, . Bmadg, 0.6060dy, o. dgbggamoas, M.
banMosbo, ¥. "Lodomom3zgmmb Lodmgosgmogm  Jm-
3gdbol  3m3gb@oman", §ogbo V. cdomabo: "Lods-
Moen'(2000), nb. am. ocmemady, bomysbm ©s3300l
3obbnm30l LadmmEgbm LodsmomgdmMnzn ™e30LY-
090560 SMLMYMHENM3560L 06BIMILYOdNL oo
330L gmodo (fomBmeggbomons dogabiEmal v3oc0g-
doymo bomolbolb 8mLsadm3gdms) 2020, 42

9(h3039079mM90900. 9L bBMMgE nb d90mbz 309,
MmEobsE goaby3ghomgdnb domgds bobgm-
dmng 06 3300303 3o3mgbsb ngmbngobL do3d300L
dm0o35mby My 8ab gobznmomygdsdy.

©abd36y

50060003300 LOLHgASTn oMLYOYMN 30309-
bhobomznb gobbadmzMymo yzgms 3a3mMyd0m
760 0boMagomMMbL SMILMYMBEM3563s 0d
©oagbomn  3MmMEgEyMgdoLb dgbodsdnbo,
MoLOE 3obLdM3MO3L 3obMbAEgOMMbY. EMI-
0b dgmaomgmodnm 3obmbaygdmmos dgni3o3b
yzgmo 00 6mMmIodogen AsbebgMmb, MmIgmoi
3ob330MmdgoL d03d30L LOY3gabm nbhgMg-
L900bL VE33L, MPYAES FgH0 L3gENIMNBYdYMO
3dMns bagnMmm 88 dndsmmymgdnom, MmI dg-
6oMAY6aL doMabbn FBMOMNL 36/ 3obm-
bogmo BomMAMBoagbmnb TngMm o330 gdgm
AofMg30bo o 0033300 JRWIdAL o3HMbMAINY-
MHmosL dmMob.

50 30%600L 0LOMBg300, MNO3O30M39MO,
003030L  LoY3gMabm 0bHagMabob, mMmamma
dmaoan 36900L obomadns ImEgdgamo 3nMm-
390 oo3d0. Mab bLoxwyd3zgmdg3 89330dM0s
3m9300, MmI dmgon Loyzgmgbm ab@gmgbo
00mgym nbozoysmyMm dgdmb3g390w©9
306MmM30900 o 3Mb3MgHymn 06538300 gL-
Jgm-gdm@nymo, bLmEosyMo, 93mMbmangyMmo
dgmadomgmodnb gomzamnbbnbgdnm yomnod-
©909. 0563030L goM3gdm dnbomydo goobyzyg-
Hhogdnbob ghHomymn d9L6s3mnb F0Bbom
0Y969096 g oobindmonbsmym dgomeb,
Mo3 3MabMYMBM3690mMab yMongmamodab
L3gEnamMNdNMYdYMo 30Mydob Tmbsbomgm-
0oL gymnbbdmol.

0900L doMmoms bsbomdn ImEgdymong
003030b0m30L gobobgzn Lodgognbm AMAbo-
bymMgdob yzgmo ghodn, MmIgmog dmnEagL,
Mmgmh3 0bgmmanmgdym mobbdmosh, by
domhozn 3mbLymEps3znab ™y m3gMmogoyo
AofMg30Lb AdHomMgdob. smbndbyma 3MmEgbab
y39mo 9heddg 0038300 boyzgmgbm nbhHMaLOL
0339 o 3om3amnbBnbgds oym Logzzmazn
0909. dgLogomdn obAYos LodsmmmgdMn-
30 333909, 0d0L MOMOSdY, MMA 306MbIE0-
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omoNm gom3amnbbnbydymo yzgms ©obo-
Babob 3doMmEodnma dgbMmymgds dgodmmyds
ymzgmomznb 0039300 boy3zgmagbm 0bdHgmgbob
©o(335L oM 9aLobyMgdMEaL; domomo bsbon-
odn 93030m@ AsbL. v3hmMabyymo by3zno,
nbnznysmymo dgdmb3zqz0Lb gobbomgnbal,
99box33by0gmMNs AAMOgEMbY s 053d3L dMmMab
IM0009Momods, dmbommebgmo 35093900
9dmomabom3znb 0bggmmdsznnb dobmeydabs
07 39903053690mMMO0L MaMOHg o bEMMY
008 3MmEqbob LEMMoE J9RLYdNLoM30L .-
dohgdnmo L3gENOMNBOMYOYMN dTNSbYMO
MqLbyMLOL godmymaxss My3mMdgbogdyma.

0030300  Fob3Mgmdolb dgmdsmgm-
00b dgbobgd 0bxmMBozns BoMIMOEEa]bL
3obLO3yMMgdmo  3oM9amMaob  3gMbmb.-
oym 0bgymmasEnsb, MmImob ©s333s3900/
3903m036900 306mbogmn BoMIMToaqbmab
00bbdmdom oMmab dgbodmgdgmon, ydEs o0
AobobBgmalb 3nMmodnmn 8603369mmdom go-
0mynb9000 dgbodmms B0sbo 900Yygbmb oMmo-
LOYMBM3zbob LoY3gcgbm 0bhHgMabL, oY
00modgmn o 003930 9MMTebgnmob 3mb-
gmogdh3dns s 3dmoOmobmznb goM3393mn nb-
ammM3s3n0b 306mEyded BoMIMAZ0L 0033307
dgbodm domamonb Mabgzon.

00 00%60m, bLodgoEnbm ©obybydymyg-
000, 00333000 JRMI070dn L3gENsWNdYOYMAO,
bm@EonsyMmo 8ds3nb AsMmmyymmods ngbgdmms
000063d96mbamon, MMIgmoE dgdmadEs 003~
03006 3MbLyHoE0nb Loggydzgmbdyg ndob .-
039600, 0930090L ™My M 3MILMYMBEMM3Z60
3030960 Loggmam 5360MMgEmMonL dgmados-

Mgmoob LEMMoE o dobo ToEydyn Foo-
By3ghomgds gabobymgds my oMy Loyzgmgbm
0b6h9Mgbab oE30bL.

0030300 dmLAY6NL PBMYds, MMmgmM3
9Mo-ghmn ®ybodgbhymo Jumyds, dob-
9h3039073mNy 00333000 JRMIO700L dgLobgd
0mdbgbMmnggdgman bmMmAshogmo  sdhHgdom
©o bLojommzgmmb 3obmbagdmMmmodsE obo-
g900L 00 yJxmWgxosb 330Mo@®abmdsb. 8 0gdab
0m33™m930L 9909300 3600 0g30L, MM do-
39300 obo30bY o Gbogm-9dmEnyMo dgmds-
Mmgmoob dobg300 Y6 gowabywgb d03d30L
0mb3g60b yxmMydab godmygbgds bodgoEnbm
bagzgmmdoE o 0bg3 o abgz, L3gENMNdNOY-
oo 3009000 Lomobom AoMmgznm oMmab d9-
bodmgdgmo bLEMMO o dgbadsdnbo ob3360L
3o0m®obo 003830L 9bgE™Mx0900L MNOMOSBY.
Lohohoob doMmomo b6sbomdn gabbomymony,
Mmd bLodgEognbm bLYgMMAIn 80 JBRWyob
Mgamndyosi3 bL3gEnxngyMo  bobonomab To-
HhofMgdgmno.

3o6mbAgommonm gomzamabBabgdymao
0030300 Fo6IMOgmdab yxmgonb vydo-
6936000 ©@oboEo300 MY3MIgbYdmMNY  Fo-
booE3nb LgygMmdn dmdydszg 39MbMBoAL
090030 3oaddoEgds 0033300 JRMYdg00bL
0005000, sMabMymbomagabo 3o309-
bhgodnbomzab bL3gEnomadaMmydymo  JoMy-
00L godmymas ndnbamznb, MmA 306mbogm Bo-
MIMTo03906Mx0m0b gMmo@ 0469L dombaymo
9M010060 300060 - 0533300 LoY3909LM 0bH -
M90bg00L VE3.
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ABSTRACT

Caring for the welfare of children is a continuous and ongoing pro-
cess, the foundation of which is a legally sound system. Child-friendly
proceedings are designed to ensure the meaningful involvement of
children in the decision-making process, which, of course, is man-
ifested in the proper realization of the child’s right to be heard. A
child’s right to be heard in civil proceedings is a crucial aspect of
child-centred justice, recognizing children as active participants in
decision-making. The article studies the evolution of the child’s right
to be heard in the international legal system, thus examining inter-
national conventions such as the United Nations Convention on the
Rights of the Child and regional documents that recognize the chil-
dren’s right to participate in decision-making processes related to
them. The article analyzes the legal framework applicable in differ-
ent jurisdictions, including challenges and best practices in exercis-
ing the right. In addition, the article discusses the importance of the
child’s participation in civil proceedings, emphasizing its impact on
the child’s development and well-being and, on the other hand, on
the quality of court decisions. The article discusses the relationship
between the child’s right to be heard and the standard of protection
of the best interests. It emphasizes the need for a multidisciplinary
approach when dealing with cases related to children. The article re-
views the practical challenges and opportunities related to this issue
and circumstances limiting the right, such as age and maturity. The
legal ways necessary for better realization of the child’s right to be
heard are proposed in the form of recommendations in the article.

KEYWORDS: Best interests, Convention, Committee on the Rights of
the Child
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INTRODUCTION

The relevance of ensuring the child’s right to
be heard in civil proceedings is deeply rooted in
its legal importance. The child’s right to be heard
strongly guarantees fair decision-making. In this
regard, the issue of whether the child’s right to
be heard is ensured during civil proceedings is
highly relevant and significant. The Code empha-
sizes the urgency of the issue, adopted in 2019,
particularly Article 8, which defines the necessi-
ty of expressing the child’s opinion and taking it
into account. However, the question is whether
the abovementioned Code ensureq the child’s
right to be heard fully. In this regard, the issue
needs to be evaluated and relevant recommen-
dations developed.

Violating a child’s right to be heard or inade-
quate provision can lead to unfair decisions re-
garding the child. The article aims to study the
legal nature of the child’s right to be heard, iden-
tify the circumstances that may limit or hinder
the full exercise of this right, present the obsta-
cles in the national legislation and make the nec-
essary recommendations.

The article’s novelty lies in its focus on leg-
islative recommendations derived from research
on ensuring the child’s right to be heard in civil
proceedings.

Several scientific research methods were em-
ployed in the research, including grammatical
and teleological interpretation of legal norms,
to identify legal gaps and develop recommenda-
tions. Comparative legal research and analysis of
court decisions are presented to determine the
limiting circumstances of the child’s right to be
heard. The main issues of the paper are also pro-
cessed using analysis and synthesis methods.

In the first chapter, the focus is on providing
a general review of the legitimate purpose and
preconditions of the child’s right to be heard, as
well as its relation to the child’s best interests.
In the second chapter, the focus shifts towards
the circumstances limiting the child’s right to be
heard, while the third chapter discusses national
legislation and practice, as well as existing gaps
and recommendations.

1. THE CHILD’S RIGHT

TO BE HEARD AND ITS
RELATION TO THE STANDARD
OF PROTECTION OF THE
BEST INTERESTS

The evolution of the child’s right to be heard in
international law represents a significant change
in recognizing children as autonomous individu-
als with distinct rights and interests. One of the
fundamental documents of this evolution is the
Declaration of the Rights of the Child, adopted
by the General Assembly in 1959 Although the
Declaration recognized children’s entitlement to
special care and assistance, it did not explicitly
mention the right to be heard. Nevertheless, the
Declaration laid the groundwork for future devel-
opments in children’s rights by emphasizing the
importance of considering the needs and inter-
ests of children. The next important step in the
evolution of the child’s right to be heard was the
adoption of the Convention on the Rights of the
Child by the United Nations in 1989.2 The Conven-
tion on the Rights of the Child (CRC) is the most
universally ratified human rights treaty in histo-
ry, which treats the child as the subject entitled
to a comprehensive range of rights, rather than
passive recipients of care, love and protection.

The Convention on the Rights of the Child
defines four general principles, one of which is
the right to be heard. Article 12 of the Conven-
tion on the Rights of the Child (CRC)® not only
explicitly establishes the right of children to be
heard but also emphasizes the fundamental im-
portance of this right in the interpretation and
implementation of all other rights recognized in
the Convention.*

1 UN Declaration on the Rights of the Child. (1959).
<https://archive.crin.org/en/library/legal-database/
un-declaration-rights-child-1959.html> [Last viewed:
09 March, 2024].

2 Convention on the Rights of the Child. (1989). <https://
www.coe.int/en/web/compass/convention-on-the-
rights-of-the-child> [Last viewed: 09 March, 2024].

3 Convention on the Rights of the Child. (1989). Ar-
ticle 12. <https://www.coe.int/en/web/compass/
convention-on-the-rights-of-the-child> [Last viewed:
09 March, 2024].

4 Committee on the Rights of the Child. (2009). General
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Since the Convention on the Rights of the
Child is based on the concept of child welfare,
in its actual definition and identification, child
participation is required.® Thus, the Convention
on the Rights of the Child (CRC) indeed recogniz-
es the critical importance of children’s partici-
pation in decision-making processes that affect
them directly.

According to the first part of Article 12 of the
Convention on the Rights of the Child: “States
Parties shall assure to the child who is capa-
ble of forming his or her views the right to ex-
press those views freely in all matters affecting
the child, the views of the child being given due
weight in accordance with the age and maturi-
ty of the child“® Article 12 of the Convention on
the Rights of the Child (CRC) places a clear re-
sponsibility on states to ensure that children
have the opportunity to express their views on
all matters affecting them freely. For states to
realize the abovementioned right accurately and
without any distorted interpretation, it is neces-
sary to clarify what is meant by “having the abil-
ity to form one’s own opinion “ The case of the
European Court of Human Rights clarifies in the
case N.TS v. Georgia,” that the mentioned phrase
does not define a restriction but the obligation
of the state to evaluate the child’s ability within
the scope of the possibility. The state party must
assume in each particular case that the child can
express his/her views, the child is not obliged to
prove his/her capacity. The child has the right to
freely express his/her views without any pres-
sure, and his/her desire to exercise the right to
be heard is noteworthy.

Comment 12. The right of the child to be heard,
Geneva. 5. <https://www.refworld.org/legal/general/
crc/2009/en/70207> [Last viewed: 09 March, 2024].

5 Bosisio, R. (2012). Children’s Right to Be Heard: What
Children Think. The International Journal of Children’s
Rights 20(1). 141-154. <https://www.researchgate.
net/publication/269837271 Children%27s_Right_to
Be_Heard What_Children_Think> [Last viewed: 09
March, 2024].

6 Convention on the Rights of the Child. (1989). Ar-
ticle 12. <https://www.coe.int/en/web/compass/
convention-on-the-rights-of-the-child> [Last viewed:
09 March, 2024].

7 N. Ts. and Ohers v. Georgia. 2016. § 20.

To ensure that the child is heard, in accor-
dance with the first part of Article 2 of the Con-
vention, it is necessary that the issue concerns
the child himself/herself, and Article 12 of the
Convention does not explicitly define the right to
express opinion in general. Instead, it specifically
focuses on the right of the child to freely express
their views on all matters affecting them. In ad-
dition to the above, the disposition of the same
article emphasizes the importance of consider-
ing the views of the child in accordance with their
age and maturity.

Unlike the first part, the second part of Article
12 of the Convention is procedural and imposes
the obligation to hear the child on the court and
administrative bodies directly, through a repre-
sentative or a relevant body. However, the Con-
vention on the Rights of the Child (CRC) does not
provide specific guidance on the form or proce-
dures for ensuring children’s participation in ju-
dicial proceedings.

Later, Article 12 of the Convention was inter-
preted by the UN Committee on the Rights of
the Child, which supervises the implementation
of the Convention and requires States Parties to
ensure that children are allowed to express their
views on all matters affecting them, including
in judicial and administrative proceedings. The
Committee explains® that the implementation of
Article 12 of the Convention requires five steps to
be taken, namely:

1. Informing the Child of Their Rights—Those
responsible for hearing the child should
ensure that the child is informed of their
right to express their views on all matters
affecting them. In addition, the child must
receive information about the hearing
through a representative.

2. Hearing—The environment in which the
child exercises the right to be heard
should be encouraging. The child needs
to make sure that the adult responsible
for listening to him/her is ready to listen

8 Committee on the Rights of the Child. (2009). General
Comment 12. The right of the child to be heard.
Geneva. 5. <https://www.refworld.org/legal/general/
crc/2009/en/70207> [Last viewed: 09 March, 2024].
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to him/her and take seriously what he/
she decides to say. The person who lis-
tens to the child may be involved in issues
related to the child (e.g. teachers, social
workers or caregivers), may also be a de-
cision-maker in the institution (e.g. prin-
cipal, administrator or judge), or a spe-
cialist (e.g. psychologist, expert, doctor).

3. Assessment of the child’s ability—It is
necessary to assess the child’s ability
and the extent to which he/she can form
his/her own opinions reasonably and in-
dependently.

4. Giving proper importance to the child’s
opinion—The decision maker should give
due importance to the child’s views.

5. Appeals—The legislation shall ensure the
rights and procedures for appeals when
a child’s right to be heard and have their
views given due weight is neglected or
violated. Based on the abovementioned,
five basic procedures must be followed
at the stage of hearing the child in the
proceedings, which the legislation must
ensure; otherwise, it will lead to a diversity
of practice and errors.

The child’s right to be heard is a crucial tool
for improving justice. When children are involved
in the proceedings, they contribute to the qual-
ity of the process and increase the likelihood of
fair outcomes.

When realizing the child’s right to be heard, it
is important to clarify that this is a child’s right
and not a duty. A child should be heard when he/
she can form his/her views. However, this should
not be judged only by age, it is also necessary to
inform the child about his/her rights.’ This is the
foundation and general framework for realizing
the child’s right to be heard in the civil process
especially, when the issue concerns sensitive
topics related to the child, such as: determining

9 Filauro, C., Lavazzo, S., Manni, V. (2016). The Right
of the Child to be Heard: Challenge for Harmoni-
zation. Themis Competition 2016 Semi — Final B 2:
International Judicial Cooperation in Civil Matters
— European Family Law. 3. <https://portal.ejtn.eu/
PageFiles/14775/Written%20paper_Italy.pdf> [Last
viewed 09 March, 2024].

the place of residence, relationship with parents
and others.

The most important factor in realizing the
child’s right to be heard is considering the child’s
opinion. However, this right is not absolute and
may be limited. Age and maturity are significant
factors that may limit a child’s right to be heard
in certain cases. However, assessing the extent
to which the child’s rights can be limited in rela-
tion to other rights provided by the Convention
is especially important. For example, when giving
priority to the best interests of the child.

According to the first paragraph of Article 3
of the UN Convention on the Rights of the Child,
“In all actions concerning children, whether un-
dertaken by public or private social welfare in-
stitutions, courts of law, administrative author-
ities, or legislative bodies, the best interests of
the child shall be a primary consideration”® The
principle of the primacy of the best interests of
the child and the right of children to be heard
are two fundamental pillars of the Convention on
the Rights of the Child (CRC) which are used in
the interpretation of all other provisions." Based
on the abovementioned, understanding the re-
lationship between the child’s right to be heard
and the standard of protection of the best inter-
ests is crucial for ensuring that neither right is
unreasonably limited at the expense of the other.

Regarding the best interests of the child, the
Court of Human Rights explains that the assess-
ment of the best interests of a particular child
should be carried out individually,> when a) the

10 Convention on the Rights of the Child. (1989). Ar-
ticle 3. <https://www.coe.int/en/web/compass/
convention-on-the-rights-of-the-child> [Last Viewed
09 March, 2024].

11 Jee Lee, S. A Child’s Voice vs. A Parent’s Control: Re-
solving a Tension between the Convention on the
Rights of the Child and U.S. Law. Columbia Law Re-
view. N3. Vol. 117, <https://www.columbialawreview.
org/content/a-childs-voice-vs-a-parents-control-re-
solving-a-tension-between-the-convention-on-the-
rights-of-the-child-and-u-s-law/?fbclid=IwAR2ei7j10-
9Y04FZN9JOHbShima56H6ElaoSgVGIk8Uyvgax_fkDw-
[60Q0AE> [Last viewed 09 March, 2024].

12 Mol, C., Kruger T. (2018). International child abduction
and the best interests of the child: an analysis of
judicial reasoning in two jurisdictions. Journal of
Private International Law. Vol. 14. Issue 3. 421-454.
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child’s opinions should be given due importance,
b) all other rights of the child must be taken into
account, including the right to dignity, freedom
and equal treatment, c) a multidisciplinary ap-
proach should be used by all agencies that will
consider all interests, including the child’s psy-
chological and physical well-being, legal, social
and economic interests. Courts should employ
a multidisciplinary approach to determine the
child’s best interests when considering and de-
ciding cases involving children“® Based on the
abovementioned, listening and considering the
child’s opinion is a criterion for determining the
child’s best interests. Therefore, the child must
participate in the determination and identifica-
tion of the best interests of the child'* That is
why it is clear that Articles 12th and 3rd of the
Convention do not contradict each other instead,
Article 3rd reinforces Article 12th promotes the
essential role of children in the decision-mak-
ing process.” Determining the best interests of
the child without listening to him/her and taking
his/her opinion into account is unreasonable,
the child knows what he/she wants and what
represents his/her well-being. As for taking into
account the opinion, this is a matter of further
assessment; however, when making a decision,
the child’s opinion should not be taken into ac-
count only if the child’s ability to fully express
his/her views, assessed as necessary, does not
meet the criteria established by Article 3 of the
Convention, in this regard, it cannot be used to
determine the standard of best interests. In this
case, disregarding the child’s opinion conflicts
with the right to the priority of the best interests
only because the requirements of Article 12 of
the Convention are not met. Therefore, the con-

13 Guidelines of the Committee of Ministers of the
Council of Europe 1-4. 19.

14 Bosisio, R. (2012). Children’s Right to Be Heard: What
Children Think, The International Journal of Children’s
Rights 20(1), 141-154. <https://www.researchgate.
net/publication/269837271 Children%27s_Right_to
Be_Heard What_Children_Think> [Last viewed 09
March, 2024].

15 Committee on the Rights of the Child. (2009). General
Comment 12. The right of the child to be heard.
Geneva. 5. <https://www.refworld.org/legal/general/
crc/2009/en/70207> [Last viewed 09 March, 2024].

clusion that the child’s right to be heard conflicts
with the right to prioritize the best interests is
meaningless.

2. AGE AND MATURITY AS
A LIMITATION OF THE RIGHT

Article 12 of the Convention on the Rights
of the Child (CRC) does not impose an age lim-
it on the child’'s right to express their views;
this is, of course, contrary to the imposition by
States Parties of age limits by law, which would
limit the child’s right to be heard in all matters
concerning him. In this regard, the UN Commit-
tee on the Rights of the Child has emphasized
that the child’s right to be heard extends to all
children, irrespective of age. This recognition ac-
knowledges that even young children can form
opinions, express preferences, and contribute to
decision-making processes in meaningful ways.'
Accordingly, Article 12 of the Convention requires
recognising and respecting non-verbal forms,
including play, body language, drawing, etc.,
through which very young children demonstrate
choices and desires.

The phrase mentioned in Article 12 of the
Conventions, “Giving appropriate weight in ac-
cordance with the age and maturity of the child”,
in Article 12 of the Convention on the Rights of
the Child (CRC) does not imply the establishment
of age restrictions. For example, in Bulgaria and
Romania, children are generally heard from the
age of ten; in Spain, the legal age of consent for
children to express their views on certain matters
is typically fourteen, and in Finland, children are
normally heard from the age of fifteen in legal or
administrative proceedings.” In France, the law

16 Committee on the Rights of the Child. (2009). General
Comment 12. The right of the child to be heard.
Geneva. 5. <https://www.refworld.org/legal/general/
crc/2009/en/70207> [Last viewed 09 March, 2024].

17 European Union Agency forfundamental rights. (2015).
Child-friendly justice, perspectives and experiences
of professionals on children’s participation in civil
and criminal judicial proceedings in 10 EU Member
States. 40. <https://fra.europa.eu/sites/default/files/
fra-2015-child-friendly-justice-professionals_en.pd-
f?fbclid=IwAR1JvYYDOd20VeCSM5MJF__1UZJcQ4SSX-
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sets age limits for specific proceedings; for ex-
ample, in family law proceedings, a child can be
heard from the age of seven.® Various age-relat-
ed restrictions at the level of national legislation
are artificial barriers to the exercise of the right.
Therefore, they should not be considered at the
legislative or practical level.

It is interesting to what extent it is possible to
limit the right to be heard to very young children.
In very young children who are not yet able to
form an opinion or otherwise express their wish-
es,” it is necessary for the courts to rely on the
expert’s objective assessment,”® to determine
whether a child can be heard, taking into account
the age and maturity of young children, even
with the help of a child psychologist/specialist if
necessary.” The fact that the child is very young
or in a vulnerable situation (eg, with disabilities,
belonging to a minority group, being a migrant,
etc.) does not deprive him/her of the right to
express his/her views and does not reduce the
importance that should be given to the views of
the child in determining his/her best interests.?
According to the explanatory report of the Con-
vention, attempts to establish a minimum age
during the process of developing the text of the
Convention ended in failure, since “all the num-
bers had an artificial, one might say, arbitrary
character. It was considered best to entrust the
application of this provision in life to the com-
petence of the relevant bodies”.? Entrusting the
competence of relevant bodies, obviously, does
not mean the possibility of setting a minimum
age at the legislative level, it is related to the

haZ-kqSiwgnUGEa0_jAg57x20Q>
March, 2024].

18 Ibid.

19 Petrov and X v. Russia. 2018. § 108. Neves Caratdo Pin-
to v. Portugal. 2021. § 138. Katskeros v. Greece. 2022.
§ 59.

20 Neves Caratdo Pinto v. Portugal. 2021. § 138.

21 Zelikha Magomadova v. Russia. 2019. § 116. Cinta v.
Romania. 2020. §§ 53-54.

22 Judgment of the Supreme Court of Georgia of April 20,
2022 in case No. A-791-SH-24-2022.

23 Practical Guide to the Hague Convention. (2018). Thili-
si, 77-79, referred to: the judgment of the Supreme
Court of Georgia of April 20, 2022 according to No.
A-791-SH-24-2022.

[Last viewer 09

practical implementation of the right to be heard
of the child, during which the competent persons
make a decision to listen to the child and take
into account his/her opinion.

As for maturity, it refers to the capacity of a
child to understand and evaluate specific out-
comes. Maturity is quite difficult to define in the
context of Article 12 of the Convention; it is the
child’s capacity to express reasonable and inde-
pendent views on various issues. The greater the
impact of the result on the child’s life, the more
relevantthe appropriate assessmentofthe child’s
maturity. In contrast to the establishment of age
restrictions, the legislation of various countries
hardly defines what constitutes a child’s matu-
rity. It is mainly a matter of assessment in the
abovementioned decision-making process. For
example, In Croatia and France, the determina-
tion and evaluation of a child’s level of maturity
and best interests are often conducted on a case-
by-case basis.? Polish civil law explains that chil-
dren can be heard in legal proceedings if their
maturity, development, and health allow them to
participate, but the law does not define “matu-
rity”.?> Thus, age and maturity-based restrictions
should indeed be subject to individual assess-
ment to ensure that children’s rights are upheld
equally,?® “Information, experience, environment,
social and cultural expectations and level of sup-
port determine the juvenile’s ability to form his/
her own opinion. That is why it is evaluated in-
dividually”? Such an assessment ensures that
children are involved in decision-making, with
reasonable assistance and support if necessary.

Thus, considering age and maturity as limit-

24 European union agency for fundamental rights. (2015).
Child-friendly justice, perspectives and experiences
of professionals on children’s participation in civil
and criminal judicial proceedings in 10 EU Member
States. 40. <https://fra.europa.eu/sites/default/files/
fra-2015-child-friendly-justice-professionals_en.pd-
f?fbclid=IwAR1JvYYDOd20VeCSM5MJF__1UZJcQ4SSX-
haZ-kgSiwgnUGEa0_jAg57x20Q> [Last viewer 09
March, 2024].

25 Ibid.

26 Judgment of the Supreme Court of Georgia dated
October 8, 2019. No. A-3658-SH-95-2019.

27 Judgment of the Supreme Court of Georgia of April 20,
2022. No. A-791-SH-24-2022.
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ing circumstances of the child’s right to be heard
requires an objective assessment process. Oth-
erwise, no one can limit the child from express-
ing his/her opinion and views. Here, it should
be taken into account that age taken separately,
even very young age, cannot be considered as
an unconditional limiting circumstance; the re-
quired maturity may not be suitable for the full
expression of the child’s opinion; in this regard,
any legal restrictions do not serve the require-
ments stipulated by the Convention. Moreover,
they are contrary to the objectives of Article 12 of
the Convention.

3. INCORPORATION OF THE
CHILD'S RIGHT TO BE HEARD
IN NATIONAL LEGISLATION

The Code on the Rights of the Child was ad-
opted in 2019, according to which the standards
of recognition, realization and protection of chil-
dren’s rights were determined by national legis-
lation, which applies everywhere when discuss-
ing issues related to children. The child’s right
to be heard is defined by Article 8 of the Code,
according to which: 1. The child shall have the
right to have his/her opinion heard when resolv-
ing any matter related to or affecting any of his/
her rights and to have his/her opinion taken into
account in accordance with the child’s best in-
terests; 2. The child shall have the right always
to be heard when the child is willing to express
his/her opinion, either directly or by providing
due support depending on individual needs, and
in the form and by any means of communication
desirable and permissible for the child; 3. The re-
striction of the right provided for by paragraph 1
of this article on the grounds of age, disability or
other circumstances shall be inadmissible; 4. The
process of interviewing the child and listening
to his/her opinion should be informative, vol-
untary, respectful and accountable to the child,
adapted to the child, inclusive, safe, conducted
by specialists properly trained in child issues”.?®

28 The Code of Children’s Rights of Georgia. (2019).
The right of a child to have his opinion heard

It should be noted that according to the Georgian
legislation, the child’s right to be heard provides
for the hearing of the child, taking into account
the child’s wishes, when discussing any issue re-
lated to him/her, without any restrictions based
on age or other circumstances, in an informative,
voluntary and child-friendly environment. The
Court of Cassation, in one of its important de-
cisions® which refers to the recognition and en-
forcement of a decision of a foreign country in
the territory of Georgia, draws attention to the
fact that according to the requirements of a spe-
cial law, a decision recognized in the territory of
Georgia is against the public order of Georgia.
According to the decision of the court of a for-
eign country, it is not established whether a psy-
chologist was involved in the consideration of
the case or even whether the psychologist heard
the minor. The Court of Cassation emphatically
explains that “hearing a minor does not mean
hearing the child directly in front of the court,
but also considers the case when a psycholo-
gist's opinion is presented in the case, taking into
account the minor’s psycho-emotional state and
desire for attachment or relationship with each
parent”>° The cassation chamber considered the
neglect of the child’s direct and indirect hearing
as the main factor in making the decision. De-
spite considering the principle of hearing the
child in the Code on the Rights of Child and the
practice of the Court of Cassation, the Code of
Civil Procedure does not contain relevant proce-
dural mechanisms regarding the child’s partici-
pation in the process and provision of hearing.
The Code on the Rights of Child quite generally
defines the standards for giving due importance
to the opinion of the child; however, for the right
to be employed accordingly, it is necessary to
change the legislation of a separate field of law
based on the Code of the Rights of the Child. In

and to participate. Article 8. Legislative Herald of
Georgia. <https://matsne.gov.ge/ka/document/
view/4613854?publication=4> [Last viewed 09 March,
2024].

29 Judgment of the Supreme Court of Georgia on June
23,2022. No. AS 716-2021.

30 Judgment of the Supreme Court of Georgia of April 20,
2022. No. AS-791-SH-24-2022.

Mariam Saneblidze



160

#29, 3séy0,2024

Mariam Saneblidze

addition to the fact that the Code does not de-
fine the child’s right to be heard, it also does not
provide for the five procedural steps required to
ensure Article 12 of the Convention. For example,
the rules of training and informing the child, the
need to assess the age and maturity of the child,
and the appeal procedures. To establish a uni-
form practice and fully ensure the child’s rights,
the civil procedure legislation needs to include
in detail the definitions regarding the child’s
right to be heard. Considering the absence of
legal regulations, “the starting principle for the
court is that children should be recognized and
treated as subjects of rights rather than merely
objects of protection”*

According to the standard of the European
Court of Justice in child-related cases, the qual-
ity of the decision-making process is evaluated;
in particular, it is determined whether the inter-
ested parties, including children, were allowed to
express their opinion.> The Court of Cassation is
guided by the mentioned principle when making
a decision. In one of the cases, the Court of Cas-
sation shared the complaint of the cassator re-
garding the neglect of providing proper security
during the interview of the child in the Court of
Appeal since the environment was not adapted
to the child, which may have caused some kind
of confusion, fear and/or restraint of the child.
Accordingly, the appeal court’s conclusion that
the child, considering his/her age and maturi-
ty, could not independently determine what he/
she wanted for future development is unfound-
ed.® Listening to the child’s opinion is not only a
formal process, to achieve the goal of the right,
the opinion needs to be properly taken into ac-

31 Judgment of the Supreme Court of Georgia of June
23,2022. No.AS 716-2021. Judgement of the Supreme
Court of Georgia of December 20, 2021. No. A-3272-
SH-78-2020. Judgment of the Supreme Court of
Georgia of July 8, 2022. No.AS 173-2022. Judgment of
the Supreme Court of Georgia dated September 29,
2022. No.AS 1139-2021.

32 Havelka and Others v. the Czech Republic. 2007. § 62.
Haase v. Germany. 2004. § 97. It is indicated: according
to the judgement of the Supreme Court of Georgia of
June 23, 2022. No. AS-716-2021.

33 Judgment of the Supreme Court of Georgia of
December 7, 2021. No. As-787-2021.

count in the proceedings and reflected accord-
ingly in the decision. The child’s explanation is
a kind of evidence, and its disregard requires
the necessary justification, and the basis of the
justification is an objective and unbiased assess-
ment. That is why the civil procedural legislation
should also include the obligation to substanti-
ate the disregard of the child’s opinion properly,
and in case of violation of the abovementioned
obligation, the rules and procedures of appeal.
The Code of Civil Procedure stipulates that
the rights and legally protected interests of mi-
nors between the ages of 7 and 18 are protected
in court by their parents or guardians. In addi-
tion, the court must involve even minors in such
cases.>* A child’s rights and legally protected in-
terests are protected in court by his/her legal
representative. The court is authorized to in-
volve the child in proceedings.® Civil Procedure
Law gives the child the right to choose how to be
heard, whether directly or through a represen-
tative. Delegating the right to hear the child to a
representative is based on the principle of repre-
sentation by the appropriate person,* which can
be considered an indirect form of hearing the
minor.’ The delegation of the right to hear the

34 Civil Procedure Code of Georgia. (1997). Article 81 (3).
Legislative Herald of Georgia. <https://matsne.gov.
ge/ka/document/view/29962?publication=166> [Last
viewed: 09.03.2024].

35 Ibid.

36 Fridriksdéttir, H. (2015). Relational Representation:
The Empowerment of Children in Justice Systems, in:
Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child. Madmoudi, S.,
Leviner P, Kaldal, A., Lainpelto, K. (Eds.). Brill Nijhoff.
Leiden, Boston. 56. Indicated: Shekiladze, Kh. (2019).
Prioritizing the best interests of minors in conflict with
the law in the process of juvenile justice (criminal
proceedings). according to Thilisi. 183. <https://www.
tsu.ge/assets/media/files/48/disertaciebi4/Khatia
Shekiladze.pdf> [Last viewed 09 March, 2024].

37 Van Hooijdonk, E. (2016). Children’s Best Interests: A
Discussion of Commonly Encountered Tensions. In:
The Best Interests of the Child — A Dialogue Between
Theory and Practice. Sormunen, M. (Ed.), Council
of Europe. 43. Indicated: Shekiladze, Kh. (2019).
Prioritizing the best interests of minors in conflict
with the law in the process of juvenile justice (criminal
proceedings), according to Thilisi. 2019. 183. <https://
www.tsu.ge/assets/media/files/48/disertaciebi4/
Khatia_Shekiladze.pdf> [Last viewed:09.03.2024].
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child to a representative should be utilized in le-
gal proceedings only in cases of extreme neces-
sity. The transfer of the child’s right to another
person, regardless of his/her professional train-
ing, contains certain risks, the most correct way
to avoid these risks is to state the wishes of the
child himself/herself. If the representative con-
veys the child’'s opinion, it is necessary to con-
vey the child’s wishes without any unnecessary
interference so that the decision is not based on
wrong views. If a child is assigned a legal repre-
sentative or a relevant caregiver and guardian-
ship worker is involved in the process, it is nec-
essary to consider that all professionals working
with children should be trained in an interdis-
ciplinary manner, taking into account the rights
of the child, different age needs and the process
adapted to the child. They must be trained to
communicate with children of all ages and devel-
opment.*® The child’s opinion expressed through
the representative should be given the same im-
portance as if the child were expressing it direct-
ly; however, in this case, not age and maturity but
the connection with the best interests should be
determined, and the extent to which the expla-
nation of the representative represents the best
interests of the child should be determined.

Thus, the civil procedure legislation should
establish the procedural safeguards necessary
for the hearing of the child so that the hearing
of the child’s views is voluntary and informative,
and the opinion is duly taken into account.

CONCLUSION

Realizing the child’s right to be heard de-
pends on following complex approaches. Without
legally defined procedures, it becomes challeng-
ing to establish a uniform practice, and it is even
more difficult to properly protect and ensure the
child’s right to be heard in each specific case.

Considering the abovementioned, the Civ-

38 Child-Friendly Justice. (2017). Law Research. United
Nations Children’s Fund. <https://www.unicef.org/
georgia/media/1481/file/Legislative%20Analysis%20
GEO.pdf> [Last viewer 09 March, 2024].

il Procedure Code must define the child’s right
to be heard with appropriate procedures and
mechanisms. First of all, to prepare the child,
the obligation of proper information of the child
on the part of the authorized persons should be
defined, the confirmation of which will be con-
sidered as the subject of proof of these persons.
Also, there is a need for a specific definition of
the legal mechanisms of the direct hearing, the
selection of the appropriate environment and
the persons present, at which time it is import-
ant to have more informality, both in the direct
hearing space and in the dress of the responsi-
ble persons. It is important that the Code of Civil
Procedure additionally considers the appropri-
ate justification for disregarding the child’s opin-
ion and the involvement of an expert in assess-
ing age and development. If any of the necessary
components for realizing the child’s right to be
heard are not present, for example, the child is
not provided with information as needed, the
environment is not child-oriented, the expert’s
assessment is not considered reliable, or the
decision itself ignores the child’s opinion, there
needs to be an appeal rule and procedure, which
will be another and important lever for protect-
ing the child’s right to be heard in civil proceed-
ings. However, it should be noted that the appeal
procedure should be fast and focused on pro-
tecting the child’s best interests.
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0033306 3MLAIBAL
JBLJd0 BLHAMIOLSIM
BOBOMONOTBOIMAMIBNLOL

dofood bobgdmody

bodo®0rcnob comghE0bho, 308300000 960396b0MIMHO,
003M30000, bogotrmggenm

JoLOMAIO0N

003039000 39000MEEMIMODY BMYDb3s dxDBN30 o Y6y39-
Hho 30MmEqLos, MMIMobL boxyyd3zgmo LadsMnEmOMN33® godo-
Mmoo bobdados. 00393%9 IMMZgdM0 badsMmmambomImy-
00 goobyzahomgonb domgdab 3MmEgbdn dob AsMmymash
39mobbdmob, Mo@, gboswons, 0533300 IMbLAYboL PRWYdAL
LaMBbdEM MYaNBYOdn godmabohgds. bodmgjomogm Lodo-
M0omMBaMIMgo0L gaMamaddn 0530300 33y — dmbIgbo
nymb - 0033839099 mMngbhnMmgdymoa doMmmmabazymgonL bo-
bogmabem 3md3mbybhns, MMIgMoE Bom goobyzghnmygdg-
00b d0mgdab 3MmEgbdn sgdhonm Imbsbomggde sMmnamyodb.
bHahns 03393L 0030300 IMLAGb0L YBRWgdab g3MEYENLL
Lagmmadmmabm bodsmmeab bobhgdodn, dgbedsdnbo, gobo-
bomagb bogMmmodmmobm 3mb3963090L, MMgMMoEss gogmmb
05333000 JBMY09g00b 3Mb39630s s MYzNMbYM EM3YdIoMI-
0L, MMAIMYONE d3MNMY0gb 0533300 PJRMYOSL dMBBgm-
00 — 30000Mb 30036 V333d0Mx07 M0 goabyzahnmgogonb
d0mq00b 3MmEgLbdn. LAHoHNS d3bdWMNDYOL Lb3oabbzs 0y-
Mobngdnodn dmgdadgo Logebmbadydmm AsmMAML, dom dmMmab,
IRmM9onb M7emndyo0b 3MmEgbdo oMLYOYMm Zodmb39390LY
o LOY399bM 3MagHn3oL. gomo 8dnbLY, bhodns gabobamo-
3L badommaBomIMgdab 3MmEgbdn 6533300 dMbsBOEgMONL
0603369mmoOsL LodMgomogm LodommamBomdmydsdn, badb
390L303L d0ob gogzmybsb, ghmmon dbMng, 053930L gab3znMaMydSLY
9 39000MEOEOMIMADY, bmem, dgmmg dbMog, babsdsMmomm go-
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©36y39hnmgdgonb bamobbBy. bhodhnodo go-
Bbomymons 0038300 dMLTIYH0L JRMAIONL T0-
00Mm90s LOY39mMabm 0bHoMaLdoL oE3nL
LHIOb MBSO, bodgobIPmny, 05333900060
o393dnMmgoymo  Logdngdab gobbomzabob
dyahoobEn3mobymo dnamanb syEnmgo-
mod. bhohns dndmabomagb smbodbym Lo-
300bmob ogzezdnmgdym 3Maghngam godm-
639390Ld ©@o dgbodxoMMOgdL, 9gMym3Y,
I8WY00b 390dMY©3IM™ NbYM 3oMaamyogob,
MmammoEss sbo3n o LNABnxy. Lhohnodo
M93mMAgboEngdnb bLobom dxdM:Mo3z90907-
0o 0033300 AmML3Y60L IRMYdAL 33900 MY-
dmMngonbomzob bLogomm bLodoMmommygdmngo
3%900.

LYS3336dM LOGY3ION: boy3g0gLM
06hgMmgLgd0, 3M63963300, 00333000
IBWYxdsm 3MAndhgdHo

ddbada™®0

Lodmgomogm bLodoMmmombamdmydodn do-
3d30b dmLAY6NL JBWgo0b PBoMY6379MYymxbL
dJHommos dabo bedommmydmngn 860d3z69-
mMoONESb 3odmdnbomgmobL. d03d30L dmb-
0960L y3mMgos Jabab dysMm gomMabdnob LODS-
Mmomnobn goabyzghomydob Tomgosbmab
o30300M900m. o3 dbMmag, sdbhysmymos bo-
3ombo, 00y MedEybo 3PBMYb3gmymaynmny
0030300 dmbLTYbOL PRWYds Lodmgomogm
bodommaBoMmdmyodab 0000bsMgmoaLLD.
Logombob sgHPommodsL bodb JLZLAL 2019
6amb d0mgoymo 65338300 YJBWYOsMS 3MPIJ-
Lo, 3gMmdme, 39-8 dgbmon, MMTgmoE 0533300
dBMaL godmmgdsbs @o dgLbododnbo gomzo-
mabB06900bL 0E0MYOMMOSL gobLoadmzmagL,
090930 Lognmbogzny, d¢bNdbyMds 3MEggdLds
Mo39bo dgdemm 053830L ImMLTIYH0L JRM9-
00b LMYMOE POMYb3gMYyMa. 83 dbMng, Lo-
3oombo bogoMmmydL d9xsLYdsL s dgLsdsdnbo
M93m096o3ng00L 89973039000.

dqbodmmo 0039300 dMLAYbOL PJRMAYOAL
©oMM39300 o6 sMabomobom dMYB3gmMym-

300 003030000 ©o303d0M9d0 M0 3MobODS-
MoOmnobn  gowobyzghomgdab Tomgds go-
dm0b630mbL. bHoHNoL TadBobny, dgobBIZEMbL
0030300 dmbLAYbNL PRWYOOL bLodommyod-
M030 096908, IBWMIO0L 3gadWYE3IMO Bo-
M9dm9dg00, BaMAMoAnbmb gMmzbym 306mb-
090mmosdn sMLyOYMN EOOM3IMMYdg00 O
39LEgL bagomm My3mMAgbENYON.

LMoL bLoobmgb BoMIMOEE)0L 33ang-
300 39093000 Tomagogmo bogobmbagdem
M93ma9ba3ngon, MmMAmgdnz Lodmgomogm
LodommombomImydodn 0533300 TmMLTIGH0L
3930 g0mMmonm sMnb BogaMmbobgao.

33ma30Lob  godmygbgdymons Modw9bndy
LodgEbngMm 33emg30L dgomeon, dom dmMmab,
Lo3obMbEgdmm boM3zgdgd0L Fodmgzzgmabos
o My3mdgbaEngonb d5839343900L 30Bbom
bmm@3nb gModadnggmn s Hgmomemanymo
30600MHgdab dgommegodn. 6033d30L dmbAgbabL
I8WY00L F98d0YE3IM0 gsMgdmyogontb -
©3960bb BoMAMEagbons dgamydam-Lo-
doMmomgdmMngn 33™I30 o  Lobodommemm
30006Y39homadgdalb  sbomada. 6sMMANL
domnmoon bognmbydn, 83Mgm39, ©39do39-
0y 0ns 365m0BabY o LNbMydabL FgomEgdab
300mygbqdnm.

30M39mn Mo30 gmadmods 0533300 dmbLAY-
b6ob yg3mgdob mgaobhndymo J0BbobLs o Bo-
6030MmM0900L dmMaa dndmbaomasb, 9gMym39
0030300 bLoy39m9Lbm 0bHMaLYOdMLE yMmngm-
003085MMY0sbL. AgmMy Mo30 §dmos 0933300
dmbIgb0Lb JRMHONL F93DMYE39M™ oMydmy-
0900, bmanm 39bodg Mo3d0 gobbamymans gfm-
360 306MbAgOMMOs o 3MaJdHngys, sLI39,
oMby oOymMn momodgon o My3mdgboangodn.

1. 6393d300b aMLbAI6BNL
JBMMJdy ©JI a0b0O 3a0domOIdbY
bLAJ330IALM 06MIMALIBOL
©aB30b bOIBDIMOO)I6

bogMmodmMmobm  bodoMmmomdn 0933300
dmbIgbab IRMoaL g3MmmMyEns BoMIMoEy-
6L 09603369MmMM306 (330YdSL 003839000,

MHMgmMME o399 JBRMY0gonbs s 0bh-
Mmgbgoaob 99dmbg o3HMbmInnM 0bn3z0E-

00M0od Lobydmndg
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00 omnaMydnb 3MmEgbdn. o3 93meyEnab
afo-gmmo gbsdgbhymo m3zndgbho sMab
3o9Mmb 00333000 JRWI0500L IIMIMIENY,
Mmdgmog ggbgMmomymds obodomged 1959
Bgamb dnoem.! doybgoozam 0dnby, MMI ©I3-
maMo3nd 36mMOEs 003939000 JRMIOSL Fo-
6Lo3yMydyM BMYPY630LY o ObToMYOSDY,
00030 gboo oM aym Babbybgdo dmMLAYbOL
I8mgds. d0bge3o@ od0bs, ©H3maMo3nod
Lo®yd3gmo Asgysmo dMToz3oMm gab3znmamMgxdsb
003039000 LognMmmgdgdabs s nbHgMmgbydab
300033mabB0bgdob 3603369MMONL V-
bHYMgo00. 653330L AMLAGBbOL yREgdab g3m-
my30ob 8999930 360d369mm3060 gdodn, go-
9mm0sbgdmo 9Mgdab mMasabndsgnnb dogh,
1989 B69mb 06033300 IxRMydms 3MB356300L
000900 0ym.2 05333000 38Mx0sms 3MbB396300
obhmMnsdn yzgmasdg omormo MahnxgnEnmy-
Oym0 8odnabob yJgmagdoms bymdgzmymg-
009, MMTgmoE 003030 gobnbamoglb, Mmammi
dogmo Mogon 3i3mgogdalb byongdHL o oMo
dbmeme 3vMYb39mmOnL, LoyzsMymobs ©s
©s330L md0gg L.

0030300 J8mMIosmy 3Mb336300 Mmb dm-
3o 3Mnb3n3L gobbodM3zMogL, MMAgJMMoZab
gho-gmmo dmbdgbob yxmydss. 3Mb396E00L
09-12 9gbao® 0©a9bL oMy dbmmE o300
IR0, 9MO39 93 JB™MYo0bL gomzsmabbo-
69000 o9E0MdMMOsL yzgms bb3s 3xMoaL
0bhgMm3MmghoEnnbs s gobbmmEngmgdnbsb.

3000006, 0030300 yRMgdocy 3MbH396-
30s 0033300 3gmomEMgmonb 3mbEgxrENsL
9x3db9ds, d9bododnbo, Tdob qogdhmdmng

1 UN DECLARATION ON THE RIGHTS OF THE CHILD
(1959). <https://archive.crin.org/en/library/legal-
database/un-declaration-rights-child-1959.html>
[omem §3comBs: 09 dof@n, 2024].

2 Convention on the Rights of the Child, (1989)<https://
www.coe.int/en/web/compass/convention-on-the-
rights-of-the-child> [dmm §3omds: 09 ToMm@o,
2024].

3 Convention on the Rights of the Child, (1989), Ar-
ticle 12. <https://www.coe.int/en/web/compass/
convention-on-the-rights-of-the-child> [dmenm
§3c0mads: 09 do@on, 2024].

4 COMMITTEE ON THE RIGHTS OF THE CHILD, (2009),
GENERAL COMMENT NO. 12, The right of the child
to be heard, Geneva, 5. < https://www.refworld.org/
legal/general/crc/2009/en/70207 >[domenm §3comds:
09 3o @n, 2024].

3obLdM3MObY o 0YbHNRN333030 dY30-
mgogmns 0839300 dMbsBomgmods.> v3Y-
6o, 3Mb6396300, BoghMOMN35®, bLodMMMME
3M03MaoL 00333900L0 IMbsBogMdab oy@Eon-
mgommoab nbgmo gosbyzghnmgdgdob don-
®900b 3MmEgLbdn, MMIMHO0E 010300 083039~
oL gbgodoo.

0030300 JRMadomy 3mbzgbgnab 89-12
dybanab 3oM3gmon 6sbomab dnbg3zom, ,,0m-
bobogmg LobgmdBoggmygdn BOMY639MYymMx96
LoggmofMmo  dgbgymgdgoaob  Aodmyomndy-
00L 36oMnb 3gmbg 0533300 JRMHOLL, Mo30-
LMo godmboahmb gb dgbgymgdsban 0o-
3030000 ©o393dn0Mydym  y3zgms bLoznmbdy,
3000006, 0033300 dgbgEyMgdndL Lomobo-
©M yymMomgds 90dmods 003d30L dbognby o
dmbogymmonb dgLodsdnboE.”® Tgbmo Jo-
LyboLAZgxOMMASL d30LMYOL bLobymAbogmg-
oL, 30MYb3gmymb 053330L JBRWMgoOS - MV30-
LMo godmbohmb Tobo dgbgymadgodo.
090bom30L, MMA smbndbymo yxmydab Myo-
0900 LobyWABbnxyMydds dYLHO s ymzg-
mg3oMn ©adobnbzgdgma nbhgm3Mmghoznab
3oM9dg d9dmb, bLogoMmms gobadombhmb, My
Mmob gymabbdmob ,bogymoma dgbgoymgdab
Aadmysmndgdab nbomab dgmbg“. s@sdnsbab
I8mMadsms 93Mm3IYma babsdommem bogjdgdy
6.6. LogdoMmM3zgMmMbL B0bosMBIE’ obToMm)o-
30, MMA sbndbyma @Mods oMo F9dDMY®3L,
3Myd9® LObyMABOEBML ZoMEOYMYOSL Go-
B6LodM3MO3L, dgLodmMdMMONL QoMamaddo
d9033LbML 003d30L yboma. Labgmdbogm dbo-
90 ymzgm 3mMb3MIGHw 890mb393s80 b
033MoyML, MMT 053930 goohbns yboMmon, go-
dmbomb mogz0bo dgbgymgdgon, 6530830 ofM
aMob gomEndgmo sdh3namb dobo 3bsmab
dgLobgd. 603330 3x3mMgds 893L Ma30LYBMOE
godmbohmb 89bgymgdgdn ymggmgzomo H9-

5 Bosisio R., (2012), Children’s Right to Be Heard: What
Children Think, The International Journal of Children’s
Rights 20(1), 141-154 <https://www.researchgate.
net/publication/269837271 Children%27s_Right_to
Be_Heard_What_Children_Think> [dmam §3comds:
09 8o @n, 2024].

6 Convention on the Rights of the Child, (1989), Ar-
ticle 12. <https://www.coe.int/en/web/compass/
convention-on-the-rights-of-the-child> [dmenm
§3c0mads: 09 dof@on, 2024].

7 N.TS. AND OTHERS v. GEORGIA, 2016, §20.
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Bmmob goMmgdg, o3Mgm3g, bLoyyMoEMgoms
dobo byMmzoma dmLAYbOL YJBWgoNL Mgogn-
99000006 o303d0Mg000.

0030300 dmbLOYGBNL PBMYB39MYyMROLIM-
30L, 3mb3963n0b 39-2 Agbanab 3oM3zgmo bo-
Boaob dgLodsdnbo, o3E30Mg0gmas bagombo
9bgomEab mogzsw® 69393L, bmem 39-12 dbano
0M gobbdM3MO3L BMBso sdMNL godmbo-
Hh30b 3x3mgosb, ab dbmemme 053330006 ©o-
393d0M709m bLo3nMbgddy d03d30L dMLAYObNL
J3mgosb dMm0Ee3L. goMmEs ombndbymaby,
38939 d9bmab nb3mdnEns 0533300 dgbywy-
®9090L bomobom 3603369MMOLL sbL30L o
dmboxymmonb dgbodsdnbo obnggob.

3mb39b30nb 399-12 dgbenab 89-2 6sboo,
30M3gmn babnmobogeb gobbbgeggdom, 3Mm-
BoouMyma boboomobos o 0033300 OmML-
09600 30M©Y0xmMdsL  bLobodsMmMMb o
0d0babhMmogogm  mmMESbMYdL  o300MYODL,
30300mE, 65MIMToa76mMab 86 dgbodedabo
mMagobmb 99339mdnm. mydEs 3Mmb396300 oM
396dsMmhogb, my Mo babom s My 3MMEYEY-
M900b o300 Y6 gobbmMmizngmmgb Lods-
MoomBomMAmMgdab 3MmEgbdn 0038300 ImMLIY-
60b yvMPb3gmyma.

dma3nobgdom, 3mb3zgbEnob T9-12 Tybeo
3obndom@o gogmmb 00303Mm0 JBRWMGOsMS M-
dohghob dogMm, MMIgmnE Bgsdbg39mmoL
3mMmb6396300L 0337396 hHoEnob @ dmombm3alb
dmbsbomy LobgmMdboxmydds YJoMYb3zgmymob,
Mmd 00339390L 0093900 LOTHomMYdy, godmbo-
Hmb mogzn0bmn dgbgonmgdgdn yzgms bozn-
0bdg, Mmdgmog gbgds doom, dom dmmab bobo-
dommm o 0dnbobhmognym BoMmImgodsdo.
3man®agho gobdombosb,t MmA 3mb3gb3nab dg-
12 33bab gobbmmEngmgds byoma 6adogab go-
3oL dmombm3zL, 3gMdme:

1. 9mdBogds - 0830300 IMLDYBeDY 3o-
LybobAZgdgmMds 30M9dds 1bwo o-
Myb3gmymb 0033300 0bxMMInMmyd
dobo yxmydnb dgbobgd, godmbobhmb
Loggmamo sBM0 yzgms Loznmbdy, Moy

8 COMMITTEE ON THE RIGHTS OF THE CHILD, (2009),
GENERAL COMMENT NO. 12, The right of the child
to be heard, Geneva, 5. <https://www.refworld.org/
legal/general/crc/2009/en/70207> [omanm §H3comas:
09 8o &0, 2024].

0oL gbgdo. goMmms 3dnby, IMLIYBSLMOO
o30300M900m 0533300 bo doo-
omb 0bggmMmdsgns BoMIMIsagbmabL
09939m000).

2. 9mbLOYbs - goMgdm, MMAgednE 0033030
sbmMmEngmgdb dmbLAgboL PRWJOSL,
7600 0ymb Bodobomnbgdgmon. 603830
36000 ©oMBAYbgL, MMA DMELSLMYMO,
Mmdgmog 30bybobAdggdamns dob dmb-
0960%9, 0%o@os dMYLBNBML Tob o
bgMmomdYMoE gobobogmb b, Mabo
mJdsg 906 goobyzotho. 3aMmo, Mm-
dgamoi3 dmybagbLb 00383L, dgbodamo
nymb Asmoymo 60393006 o3ze3dnMy-
Oy bd30mbgddn (Boa. BoLBS3EgdgaNN,
bmgosmymo 93330 o6 Bdmad3zagan),
03Mym39, dgbodmms oymb ©abgLydY-
mg0sdo goobyzghomadnb d0dmydo
(803. @ofMgdhmma, sB0babAHMIBmM-
M0 06 dmbodsmmmy) 86 b3gEnamabhn
(858. abogmaman, 9db3gmba, ggjndn).

3. 003330L pboMmob TgxsbLgds - o3@o0-
mg0gmne 39x3sLbEaL d03d30L ybomMo,
0009600 0930 FgbodmadMods Asdm-
oyamnomb Loggmomn dgbgymgdgodn
3Mb03MYM® Vs ETMY30EIOMI.

4. 0030300 00MOLIM30L Lomobom 3603-
369mmoalb  dnbnggde -  Fowobyszo-
Hhomgdnb 900mgdds Pbs TdnobogmbL
d90L00030b0 860d369MmMOS 0533300 89-
bgymyogob.

5. 3oLofAn3zMyde - 306MBBEYOMMOLD yby
70My639mymb  gobohnzmMgdob yxmg-
00 o 3MmE9YMgdn, 30806, MmMmEboi
003030L dmLAY60LY o Bobo Fgbgy-
™my0900b Lomobom T603369MmMONL
90b0g900b IBMYOs PZYWMYOIIMYMB0-
m0d o 0MM3930. 3Mb0dbymMnEob go-
0mdnbomg, LOBIMMBMBIMAMYONLSL
003330L0 dmbLAgboL ghoddy byma do-
Momon 3MmEgYMob ©oE3ss Logn-
Mm, MoE 3obmMbIydMmOsd Pbo 3o-
Myb3gmymbL, Lb3sa33MOE 3MagdHnzaL
0M030Mx9MM36900L o BOMINMYdSL
300m0nb3930.

0030300 9mLAZbOL PBRWgds sMMZ39M0

0bLHMmPYTgbHno LOBIMOWMNIBEMOAL oboydsm-

00M0od Lobydmndg
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09Lg0ME. 30806, MMEgLLE 00303900 IMbo-
Boemgmogb LodoMmMoMbamMAmMydsdn, 3MmMEgLo
boMmabbnobn, bmmm gowobyzghomgds bLo-
dommnobno.

003030b dmLAg60L yBWMgoab Myomndgdo-
Lob 8600369mMM30600 @obndom@mb, MMA gL
3M0ob 0030300 JRMWIOs O oMy dM3amgmdo.
003030 3mLTIgbo Y6 046sL, MMEaLLE dob
393L y6sMma Asdmoyosmadmb magz0bo dgbywy-
mg0900, 07dEy, sMmbndbymo oM Pbwo J9qo-
bgb dbmmmeE sbognb dnbyE3znm, sg3Mgm3Y,
dYE0ModgmNy 0838300 nb@mmInMyds dnbo
3I8mqo0b dgbobgd.’ bEmMgE sbndbyman Bo-
MIMo3906L BY6sTnbHL o dmgaw AsmAmML
0030300 3mLAY60L JBWIdAL MgonBgdabsm-
300 bodmgomogm 3MmEgban. gobbogymnmgdom
00006, MmEgLbsE bognmbo 00383M06 V30300~
Mm907m LbLohoyM ”g3g0L 9bgds, MmgmMoa-
3oo: bogbmzMydgmn sEaNMNbL ZobLodM3My,
00mOmMy0mob ymmogmomds s bbg.

0030300 dmbLAYb0L JRWdaL MysmndYdNL
30003M9b0 gogbhmmMo 6533300 odMOL gom3zoe-
m0obB0690ss, 013Es, 9badbymo Jxmyds oM
sMmob sobmaybhymo o dgbodems dg0deMy-
©mbL. 399myE30Lb boxwydzgman Mg d90mbzg-
39000 d9Lodmmy oymb obogn o 003d30L
dmbogymmos. mydie, gobbogyonmgdom 8600-
369mm30600 3M639630000 omzomobbnbg-
0y Lb3o IRWMx050M0b Tndommgdnm J9Ro-
bgL, Medybo dgbodmgdgmas 0533300
I8maonb d90myE3s. dogomomo®, 0038300
LY39009bm nbhgMgLgdaLsmMzab P3oModabm-
00b dnboggdabob.

399MmbL 0039300 YJRMOdMS 3MB396300L
09-3 dgbanob 3n0M3gmn 3P694hHob Mobobdo,
»00383000000 ©39380M907m™M0 Y39ms J3g9-
09, 096900 9L gobbmMmEngmaydymo bmEonsmy-
M0 ©330L bogomm my 3gMdm Esbgbydymydg-
00L, Lobodommmmydab, sEdnbabhMmognymmo
mMagobmgoob o6 LO3BMBIEYOMM MMFSBM-
900b d0gM, 0533300 Loy3gmMgbm nbHgMmabgdo

9 Filauro C., Lavazzo S., Manni V., (2016), THE RIGHT OF
THE CHILD TO BE HEARD: CHALLENGE FOR AN HAR-
MONIZATION, Themis Competition 2016 Semi — Final
B 2: International Judicial Cooperation in Civil Mat-
ters — European Family Law, 3. <https://portal.ejtn.
eu/PageFiles/14775/Written%20paper_lItaly.pdf>
[omem §3comBs: 09 dof@n, 2024].

7600 0ymb 330M39emabo“ boylzgmabm nbthg-
M90bg00L P30mMathgbmodob 3M0bEN30 o 093339
00b AmMb3g60L JxrMyds 3M0b 3MB396300L MM
29605396 Mn LoyMmgbn, MMAMO0NE godm-
0Y96900 y3gms bbgs ©ydymgodnb nbhgm3mg-
HoEnobab  smbdbymoEsb godmadwnbomy,
3930y 0gmny gobndampmb 0033300 dmbLAY-
60b yg3mgonbs o LOY3xgbm 0bdHagmMabgdaL
©o330L0 LAHObaMBHOL PMongMmmndndommyody,
Moy 9ghmo Jamgds sMmegmbogzmymo ofM
d90d00mb 3gmMg Ixmydab oE30L gomaoe-
mobBnbgdno.

0030300 LoY3gMabm 0bHgMmabgdmob do-
00MmM900m, 00o30360L JaWMgdsms bLoLOTS-
Mmoram gobdom@ozlL, Mma boylzgmgbm nbhgmg-
L9o0L J9xzLYde 3MB3IMgMPMN 053330LM30L
0603070MyMo® 360 gobbmMmEngmmgL.”?
My @MMLSIE ,9)053830L IMLIDMYOJOL b
80960g4mbL Lomsbsm 8603365MmMos; 0) goo-
30mnbB0bgdymo 6o 0g469L 0033301 y39-
s bb3s yxmWydy, dom dmMab, moMbydAL,
00300983mMg00L o MybsdsMma TIM3yMmoob
3IB@ydy; 3) 3o8mygbgdymo ybws 0gdbgb dgm-
hoobEndmnbymo doamads yzgms nbygdob
dogfMm, mMmAgmonl dgobbogemob yzgms 0bgg-
MgLL, do; mMAL, 0838300 BLagMmMmMagn M
000330 390n00mMEOMgmosb, bLoadsMmommydmng,
LMENIMIYM o 93MBbmMIngM 0b®HMaLoL. Lo-
LodomMmEMYdds 00303 IMbIBogMonm
Logdgmo gobbamznby s gowabyzghnmgdal
0000900bsL 6o godmnygbmb IgmbhnabEnsd-
mnbymo doagmads 0839300 bLoY3zgmabm 0bg-

10 Convention on the Rights of the Child, (1989), Article 3.
<https://www.coe.int/en/web/compass/convention-
on-the-rights-of-the-child> [dmom §3omds: 09
do&on, 2024].

11 Jee Lee S., A CHILD’S VOICE VS. A PARENT’S CON-
TROL: RESOLVING A TENSION BETWEEN THE CON-
VENTION ON THE RIGHTS OF THE CHILD AND U.S.
LAW, Columbia Law Review, N3, Vol.117, <https://
www.columbialawreview.org/content/a-childs-voice-
vs-a-parents-control-resolving-a-tension-between-
the-convention-on-the-rights-of-the-child-and-u-s-
law/?fbclid=IwAR2ei7j109Y04FZN9JOHbShima56H6E-
laoSgVGIk8Uyvgax fkDwI6EOQOAE> [dmemm §3comds:
09 8o @&n, 2024].

12 Mol C., Kruger T., (2018) International child abduction
and the best interests of the child: an analysis of
judicial reasoning in two jurisdictions, journal of
Private International Law; Vol. 14 Issue 3, 421-454,
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MgLgoob  obLowanbo“™ smbndbymnEsb
3o0mdnbomg, 0039300 LOY3gMabMm 0ba-
Mgbgonb oboEagh gMmmazsm 3Mohgmoydlb
LEmMg 0033300 AMLAYOs o oBMOL Fom-
30mnbB06g0s B3MIMOEEgbL. TgLodsdnbo,
LoY3909bm 0bHgMgLydaL, MmammE 0533300
39000 Mgmonb gdobbodmzmabs o nEybHo-
2039300300, 003930 by IMbBsBomamdgL.1
LEMMg odohMa, Eogbobos, MM 3mb396-
300b 89-12 s 99-3 TYbgdo gMmMTbgMbL oM
96060000©09390006, 33Mm 390, 09-3 9gbano
3dmngmaodL 39-12 Igbb, bgmb nbymoL 603-
0939000 oMbLYdO MMEMbL Booby3zghnmydg-
00bL d0mgdnb 3MmEqLAN." 0538300 Loyzgmgbm
0bh9gMmgbgdalb gobLodmzMs dobo dMLAYBOLY
©o 3DMOL gom3zemnbBnbgdalb FoMmadg oMmo-
3mbogmymny, 0538305 030L, Mo LYML 0300
©o My BoMIMoggbb dob 3gmomEmgmosh.
Mol 3d99bgde dBMAL FomzamabBnbgdsb, gb
Jd90gmdn d9x35bg00L Lognmbos, MYAES, do-
©o6yYy390m0mgdab domgdabol, 0533300 o0MAbL
39033mnabB0bgds dbmemme 03 890mbgg3080
oM 6o gobbmMmEngmogb, Mmogbog bodgo-
Mmyo0bedgdoMm dgxasbLydymn 0038300 yboMo
- LAYMYMBoMIE FoEIMLEIL dgbyEYIMWYOY-
00, 396 0300ymxy0maoL 3Mmb3g630nb 99-3 8-
bomoo ©oagbom 3MohgMmoydgdL, o8 dbMng,
dmbndbyma bLLY39mM9bm 0b®HMaLYdaL LH-
boombnb obowaqbool 39M godmnynbyg-
00. 00 3900bgg30d0 003d30L 0BMOL Goymaoe-
mobB0bgdmmos  Loyzgogbm abpgMmabgdab
3300M3hgbmMdaL JRWYdsLMb dbmmmeo ndon-
Hm3 dmeob 6060omBggmodedn, MMI 01030
3mb39b3nnb 99-12 Igbmalb dmmbmzbgdo ofMm
0M0ob ©ogddoymanangodymao, d9bsdsd0bo, -
L3369 000LY, MM 053330L IMLDYONL JBWYdY

13 93Mm30l Ladgmb dnbolGmms 3mn@gBal Lobgm-
0dm3969mmm doonnogdgdon 1-4, 33-19.

14 Bosisio R., (2012) Children’s Right to Be Heard: What
Children Think, The International Journal of Children
s Rights 20(1), 141-154 <https://www.researchgate.
net/publication/269837271_Children%27s_Right_to
Be_Heard_What_Children_Think> [dmnm §3comds:
09 8o &0, 2024].

15 COMMITTEE ON THE RIGHTS OF THE CHILD, (2009),
GENERAL COMMENT NO. 12, The right of the child
to be heard, Geneva, 5. <https://www.refworld.org/
legal/general/crc/2009/en/70207> [omanm §H3comas:
09 8o &0, 2024].

LoY3909LbmM 0bHgMabydab y3oModagbmdnb do-
609900L yIxmMadsLb y3oMmob3nmMEgds - SBDML-

dmz3mgoymno.

2. 9badl BJ 3aMBOBIMM MY,
mMaMmB IBCEMIBOL
ddad@IM@33M™0 89M3IaMIdI

00303000 JRMadsmy 3mb3zgbEnab 389-12
dgbama oM o69bgdL obogmMOMN3 T9dMYE30L
0030300 JRMY050g — godmbomb mse3nbo 89-
bgoymgdgon. smbndbymao, gbowns, §6nbssm-
00093900 dmbobogg Lobgmdboagymgdalb TngM
obogmomMn3zn 390MYE3900L 8bB9gLYOSL 306Mb-
090mmonm, M@ d9dMa3L 0039300 JRMY-
0oL dmbAgbab dgbobgd yzgms 0d Lozombdo,
Mmdgmog dob gbgds. 9bndbymmeb ©o3e3-
doMmgdom, gogmmb 00303M0 JRMYdMS 3MT0-
HhaMBo badgsbdnm smbndby, MMI gL YJMgdY
oM gm3xbonMEgos dbmmme goMmz3ggm obogb
000699 003839007, 9M3TI® 3MEIWMPI0S
y3gmo 053383%9, 000L smnoMmydom, MmAd dEn-
M9bm3zgeb 0039390Lo3 30 dgydosm osdMOb
Aodmyomnonds o 3MyxgMgbingdalb godm-
bohgs, 3090603 30, MMEo 003d30s dgbodmmy
0Mo39MdamMyMo godmbohmb obnbnt® dgbo-
0090bs, 3Mb396(300L 39-12 dgbena dmombm-
3L 3Mo39MdMyMn 3MMAYO0L dMNOMYdL O
39(h030Lb393sL, o AmMAL, MMEMMOESS: M-
0000, bbgyaab 96, bo®3s o o.0., MMIWMAb
093939M00003 domnab 3ohoMs 05333900 oh39-
69096 0MAY356L o byM3znmyodbL.

3Mb396300b 09-12 dgbendo smb0dbymo Bo-
Booyde - ,003330L sbognbs s LNABOGAL
d9Lo0sd0bYE Lomsbom Bmbab ToEgds” - oM
39mabbdmodb sbogmMdM3zn J90MYE3900L -
B9LaosL, MmgmME gb sMagmm bobgmdbogym-
300 306Mb3EHdMMONm gobboadmamymn. 8oge-
OMOMdQ, 03MaaMY0 by s MYTnbymdn 0039300
dmbAg6s 300 BEAObL BbO3NEED bmMENymME0Y,
9b3869ma8n - OMMbIgH0 BeMosb, bmmmm n-

16 COMMITTEE ON THE RIGHTS OF THE CHILD, (2009),
GENERAL COMMENT NO. 12, The right of the child
to be heard, Geneva, 5. <https://www.refworld.org/
legal/general/crc/2009/en/70207> [omanm §H3comas:
09 8o &0, 2024].
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bgmdn - obymdgho EoEsb.” boggMmsbgzgmdo
3obmbo, 3mb3Mahymo LodoMmmombaMImydnb
d0bg30m, 069L90L dbogmodMN3 dgVMYE390L,
0030M0My©, bamgabm bLadsMmnmgdmMngn bLods-
MoomboMIMgdabab 053330L dmbAgbs d300
6ol obo30eb bmMmEngmEgds.® gMmgbymo
306mbdgommonb mbgdg Lb3oobbiegsze-
M0, dLV3Mb o303d0Mx0Mn J90MYE3900
I8mq00b gabbmmzngmgdab bgmmzbyma do-
M09M0gMgons, dgLodsd0bLE, LOIBMBTEHO-
oM 07 3M3gH03rm mbgdg o sMab gobom-
30mnbBnbgdgmo.

LonbhgMmgbms, MOAEIbo  dgbodmmms
dmbO960L JBMYdNL 9dMY©3s domnsb d3n-
M9bam3zabn $0393900boM30L? dognob d3n-
Mm9bmgzgob 003339000, MMIMgdLeE 9M 30-
©93 oM dg3dmoom 3dMabL Asdmysmndgds o6
bymzomgdalb Lb3eg3zeMmo  Fodmbo®3e,” oY-
3omagdgmay  bLobodsMmmmgdn ©ogyMObmMO
990b39MbHob mdogdhym FgxsLYOLL,® MOEED
©o30baL, dgbodmydgmns 0y oMo 6933300
dmbOgbs I30MgbaM3zabn 003339000 dLLZNLY
©o dMBoggymmMonb gomzemobbnbgdnm, my-
boE, bLogoMmmydob d90mbggze80, 0038309
gabogmamgnab/b3gEnsmabiab obdoMmy-
0000.7 ob @agdon, MmMI 083330 dogmdg dEnMy-
6m3zobne 06 dmby3zmo damMmadsmgmosdns
(858. 39Dy 0 dgbadangdammodgodn, ndEnmy-
bmMONL a3yx3nbodn 3gm3zbomydy, dngMmabhm-
05 s bb3.), 3M 3MMBY3L b YJBRMYOLL, odm-
bohmbL Mo30b0 AMbLIBMYOYdN O M 3330MYOL
03 9609369mmodsL, MmMAgmoiE Pbs dngbo-
gmb 0033300 dMbLOBMgOgOL Tobo LoY3909LM

17 European union agency for fundamental rights, (2015),
Child-friendly justice, Perspectives and experiences
of professionals on children’s participation in civil
and criminal judicial proceedings in 10 EU Member
States, 40. <https://fra.europa.eu/sites/default/files/
fra-2015-child-friendly-justice-professionals_en.pd-
f?fbclid=IwAR1JvYYDOd20VeCSM5MJF__1UZJcQ4SSX-
haZ-kqSiwgnUGEa0 _jAg57x20Q> [0mem  §3comds:
09 8o @n, 2024].

18 0J39-

19 Petrov and X v. Russia, 2018, § 108; Neves Caratdo Pin-
to v. Portugal, 2021, § 138; Katskeros v. Greece, 2022,
§ 59.

20 Neves Caratdo Pinto v. Portugal, 2021, § 138,

21 Zelikha Magomadova v. Russia, 2019, § 116; Cinta v.
Romania, 2020, §§ 53-54

0b6hgMmgbgdab gobLedM3zMabLLL.2 3Mmb3gbEnabL
3ob3omBgdnmn s6gsMndab Tobyznm, 3mMb-
3963000L (h9gdbHobL d987303900L 3MmMEgLA0 8-
B60domymn sL30L BaLYdNL TEIMMOo0
6oMy0o(hg0mo LMYy, 30600056 ,Y39-
my 303mMb 39dmbo bymmgzgbymoa, dgodmads
0mJ30L, M30m6907M0n, bsbnoman. Ydzmdgbo
Asnmgzams 08 ©90mMao0b 3bmzmgdsdn go-
0myqbgds dgLbododnbn mMmgobmgdalb 3mMa3dg-
H96305L 306MOME“? dgbodsdnbo mMasbm-
900b 3m339(hH96300Lb dnbmdedn, 3bowny, oM
0330bbdgde LZbMBIAEYOdMM mMbydy Tn-
608omymn sbo3nLb abgbgdab dgbodmydem-
09, 3b603bymn 00308300 dMLAZbOL JBRWydab
3Mogdhngdgm MgomndoEnob 3393dnMEgos, Mo
ommbsE 3M33ghabhmn 30M9dn 0Mx09b Fo-
©06Y390H0mgdob 0533300 dmMbLAYboLS O od-
M0ob gomzamabbnbydodY.

Mol d99bgds dAmBoggymodslb, gb dyben
39mobbdmob 3mbzMmgbhymo 99w©93900L Fo-
3900bo o 39x833L700L P63ML. IMBogyEmMdab
3obLdMzMy LO3ToMmE Moy 3Mb3nbEnabL
09-12 dgbanab 3mbhHggbdHdn. gb sMab d03330L
96sM0 gmbozMymo s EIMY30Y09mn 39-
bgoymgdgonb godmbo®znobs bb3zoobbzs Lo-
300boob T0dommygdnm. MeE IJRMM ©NEOY
3909300 go3mgbos 003930L 3bmazmMgdady, dom
IROM dgbHysmyMns 0533300 LNFBNGBAL Loms-
boom d9x30bgds. SbogmoMN3zn G9dDMY©3900L
©o690900L5306 gobbbzegzgdnm, bLL3dELLL3ZS
939Yy6900L 30b6MBO@gOMMOS, onmddab of
3ob6LdM3M3L, MY Mo BoMIMEagbL do3d30L
dmbogymmosh s gL, doMomoEaE, sb0db67-
oo gasbyzghomgdob domgdab 3MmEgbdo
3933009000 bognmbny. Bogomnma, bmMmzadn-
Sbo o LOBMObggmMdn AMbLLTsMMMYg 53a900L
9o 0x33LYOL 653330L IMBOFYMMONL baMmabblL
©o bLoy3gmgbm 0bhHgmMgbydb moomgym 990-
0b393000.% 3mmmbgmab bLodmgomagm 3o-

22 Logomozgmml  Ybgbogbn  Labosdsmoemmls 2022
fanob 20 s3Mogmob Nev-791-8-24-2022 356h0bg0s.

23 35580l 3mb336300L 3Mogd&ninmo Lobgmddm3s67-
mm, (2018), ;mmdamabo, 3. 77-79; 8000001709M0S:
Logomozgmml  YBgbogbo  Labosdosmomeml 2022
fanol 20 s3mogals Nes-791-3-24-2022, 3obhnbgdals
dobg3no.

24 European union agency for fundamental rights, (2015),
Child-friendly justice, Perspectives and experiences of
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bmbdydmmods gobdombozb, Mmd 00333900
dgodmyos dmLbIgbnen ny3696, oy Jomon dm-
Bogyaomode, 3ob3znmaomgds o FobIMmgEmods
ndmg3zo Lodyemgdsb, IMbsbomgmds donmmb
LodommobBoMmAmgdodn, dogMod 3ob6mMbBIEYO-
oMoy ,,dmbBogymmoslh” oM gobLodmzmogzh.?
00Mngo, obognbs o dmbBogyymmodab gom-
30mabB0bgd0m gobLodM3Mymn d9dMYW39-
00 0030390000M30L MO6LEMMO JREWYdgdabL
90MPb39mymyab 80db0m Yo ©s9730009-
00mMmb 0bn30yomyM dgxabydob,? ,oMo-
LOYMBMMZbab P6sML, AsTMoysmndML bLo-
3gomo  dmboBMYds, gobodnMmmogdL. dnbo
0b6xmMmM3nMY0xMMOY, godMENMydy, gomMmgadm,
bmEosYM s FgMAHIMYMmo dmmmENbY-
00 o dboMmogdgmab mby, sdnhmTsE bgds
00bo 39x350bg00 nbN3nEYOMYMOE Y 58330M0
d93300900 P0MY639mMYymMab 003939000 Aommy-
modsb goabyzghnmgogdob domydab 3Mm-
39Ldn, bagnmMmgonb dgdmbgzgzadn, gmbozmym
bgmd96ymdnbe o dbomadgmab gobg3z00.
0dMngo, Mmamma sboznb, sbY39, dmbo-
RYMmOonb 60339300 IMLAG6NL YJxmWydab d90-
DOy39m goMgdmgodo doAby3zobomzal, Lo-
gommo 3MLYOMOEIL mdngdhaMa Tgxzobgoy,
B6nbosmd@yg d9dmbzgzedn 39M3 gMmo To-
03060 39M d9vmya3Lb 003830, godmbodmb
0030b0 o0M0 o Jgbgymgdgdn. 8939, 3o-
Lom30MLBNBgdgmMNY, MMT Bom3g dMydYMN
3bogn, MPbsE dogmnsb 8gnMgbemmzbgdais 30,
39M 900AbBg3s P3nmMmom J90dDMYE39M gofMg-
dmgos, LognMmms AMBoYYIMMOSE oM 0ymbL
d9bohyznbo 0038300 sBMOL LAMYMYMBNSE
3o0dmEgdnbom3znlb, o3 dbMmogz, 6500bA0gMO
Lo3obMBAEYdM F9dMYw3s oM gabobymgds
3Mb396300m gomzomabBnbgdym dmmbmgbg-

professionals on children’s participation in civil and
criminal judicial proceedings in 10 EU Member States,
40. <https://fra.europa.eu/sites/default/files/fra-

2015-child-friendly-justice-professionals_en.pdf?fbc

lid=IwAR1JvYYDOd20VeCSM5MJF__|UZJcQ4SSXhaZ-

kaSiwgnUGEaO_jAg57x20Q> [dmenm §3comds: 09
0oMm&0n, 2024]

25 0J39.

26 Logomozgmmb  YBgboglo  Lobsdsmoeml 2019
fanol 08 mg@maodmob N o-3658-3-95-2019 gobhnby-
00.

27 Logomozgmmb  YBgboglo  Lobodsmaommml 2022
fanob 20 s3Mogmob N2v-791-8-24-2022 356hnbgds.

oL, 3;Mmm 89 0E, 960600033900 3MB39630-
nb 89-12 3xbanob 30B670L.

3. 6034d300b aMbadeNb
JBMIB0L 068MM3MMaBNY
dmMM363MM 4u6(M63MCJIGM(MbIA0

2019 Bganb domgdym 0gbs 0033300 YJREMY-
00y 3mEagbo, MmImob dobg3znmeE ghm-

36gmo  306mb63ydmmdnm  gobobodmzmo
0030300 33™M70900L dM0aMydab, Mgomndy-
00bs o o330L LHboMm®M9dn, MMImMgdai
0md090090L y3zgmgaoeb, 00303006 ©o30300-
Mgdma bLognmbgdab gobbomzabob. d03d30L
dmbIgb0b IR0 3MgdLbob 89-8 Igbmamass
30b6LbadM3Mymn, MMAmab dobgozom, 1. do-
3030 3x3®gds 8g3Lb, IMyLdnbmb 6500bA30Y-
M0 Lo3nMbab ooby3zgHnboL, MMIgmoE dab
Mmdgmndy Jamgosb gbgds ob gogmabob
dmobgbb dnb MMAgmNdg JRMYddY, O Bo-
0M35MabB0bmMb 06533300 TMLIBMgds Tobo
LoY3909LbM 0b6HMaLYOL gbodsdnboE; 2. do-
3930 33m3g00 8930, IMYyLANBbMb ymzgmmaab,
MmEgbsg dsb sdMab godmmgdob LyM3znmo
0930, 38350mme, d0bn 0bEN3zNEIYSIMYM0 Logn-
Mmgdob dgbodedabn dbsMmeoggMmoom, dobm3zab
LobYM39M0 s dgLadmadgmo 3M3Ybnzo3naL
amm3nmns o bodyomgdnm; 3. oYAd3909MNY
58 dgbanab 3nMzgmn Boabomom gomzgamobbo-
6703m0 33mg00b sbo3nb, dgdMYYmn dgbad-
@0mmOonb 86 bbgs goMgdmydnb boxryd3zgmdy
0900 39; 4. 053330006 goboydmMgdabs s dnbo
06M0b dmLbAgbab 3MmEgbo Y6 nymb nbgm-
Mmdogoygmn, 6g0symxzmmodnmn, 683d30boA0
3o(hn30bE9d0bs o 963MNAZoMEyOYmMydab
3odmabohzgmn, 003330bm30L dMMZgdYN,
063emydoyMmn, ybogmmbm, 6533300 Lognmbyod-
99 bomobome dMddsgoyma b3gansmabhg-
00b dogMm BomAsmomymon. Bombobndbogny,
Mmd JoMmogmo 306mbaydmmdnm, 0933300
dmb3gb0L YJBMYds NnMZ3oM0LBNBHOL 1033300

28 LogoMmm3zgmmb 00393008 PBMPOsS  3MmEl]Lo,
(2019), 053330L NBMgdS dobo sBMol dmLAgBsLS
s Ambsfoamgmodsby, Oybmmo 8, Logsmozgemmb
bo3obmbdydamm doisby. <https://matsne.gov.ge/
ka/document/view/4613854?publication=4> [dmmm
§3c0omads: 09 dof@n, 2024].
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byMm30mMab gom3zaabbnbgdnm, FsbMb Eve-
3d0Myodyma 6700bngMmo bognmbab gobbom-
30Lab 053330L0 AMLAYHOL, ymzgmazomo Sbo-
3MmoMmngn oy bbgo gomMgdmgodnb Loxyydzgmdy
d9%my30L goMmydy, nbgmmaIsznym, 6gdoym-
RMMMON0 s 053393%9 dmMaggdym gomgdmaon.
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ABSTRACT

Nowadays, the limitation of the freedom of will when obtaining
ownership rights to household property has acquired tremendous
legal importance because the registration of household property is
manifested in frequent inheritance disputes, and citizens have been
deprived of the opportunity to make a will for years. Consequently,
the rule of legal inheritance remained the only means of obtaining
ownership of the household property. Increased rates of estate dis-
putes caused by many reasons are more problematic. Some citizens
can still not register their property, and these plots are subject to
dispute. It is worth noting how the freedom of will was limited in the
household and how quickly agricultural plots turned into inheritance
disputes. Restricting the freedom of will and other restrictions cre-
ates an irreversible situation of unequal distribution of land among
citizens, and years later, we will face the reality when the right to own
land will lose its self-generating function. The research is directed to
evaluating the problem caused by the limitation of the freedom of
will when obtaining the ownership right to the household’s property.
Also, the research discusses the decisions of the Constitutional Court
of Lithuania regarding land ownership.

KEYWORDS: Freedom of will, Household, heir, Household member
and non-member heirs, Estate, Actual possession, Litigation, Notary

1 The scientific article was published by the doctoral student in order to fulfil the
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INTRODUCTION

Many features distinguish the property of the
household. In practice, there are cases when citi-
zens' demands for household property are based
on exclusive interests. Therefore, obtaining the
right to own it is problematic because the prop-
erty relationship between the household and cit-
izens with the right has lost the function of trans-
fer of rights and duties through self-regulation.
The response to the problem cannot be carried
out if it does not have social compatibility with
the circumstances because the change in family
ties of citizens in relation to the household is ac-
companied by a dispute between the heirs, which
implies the disruption of the family system by
presenting individual interests. Analyzing the de-
cisions of the Supreme Court of Georgia to study
the issue of obtaining the right of ownership to
the property of a household is an opportunity to
form important conclusions. The main task of the
research is to highlight the problem of limiting
the freedom of will in the household.

1. THE TESTATOR AND THE
HEIR IN THE HOUSEHOLD

Despite the legal regulation of the status of
legal and testamentary heirs in modern private
law, it is still problematic to take into account the
number of rows of heirs, the distribution of in-
heritance property, and the interests of the heir
and the heirs.? If we rely on the mentioned posi-
tion, it will be reasonable to discuss the status of
the heir of the family, which is not perfectly reg-
ulated and creates difficulty with the main record
of the heir, which is because it is not possible to
establish any priority between the claims of the
heirs on the property of the family, which will be
derived from the law and justified.® “Soviet law

2 Shengelia, R. (2022). The Necessity of Perfecting the
Mechanism of Protection of the Interests of the Sub-
jects of Inheritance Legal Relations. Life and Law. 1-2
(57-58). 95.

3 Gershon, F., Ahihiko, N. (1999). The Benefits of Land
Registration and Titling: Economic and Social Perspec-
tives. Land Use Policy. Vol. 15/Issue 1. 40-41.

was familiar with the registration of rights to real
estate”. According to the Soviet Civil Code, the
acquisition of ownership of a residential house
was connected with registration”* Old real estate
registrations are of evidentiary value. However,
there is a risk that the document’s content may
contain conflicting information.

The types of household heirs are not defined
by the legislation, which creates a problem in
determining the status of the household heir.
According to the Civil Code, in the case of inheri-
tance by will, the heirs can be persons who were
alive at the moment of the death of the decedent,
as well as those who entered into his life and
were born after his death, regardless of whether
they are his children or not, as well as legal en-
tities. The position is shared that it is not appro-
priate to separate the heir of the household in
the concept of heir, although the distinction may
be relevant for registration purposes. In general,
“the one to whom the property rights and obli-
gations of the heir are transferred through suc-
cession is considered an heir”.> To overcome the
problem related to the form and content of the
household, it is important to develop legal regu-
lations so that citizens have a prior idea of their
hereditary status and interest in the household,
on which to base their demands, which may be
diverse depending on what the heir wants and
what his relationship with the household is.®

Inheritance rights allow the heir to benefit from
the wealth of the estate and exercise the right to
receive the inheritance. Therefore, the heir's will
should not be excluded when determining the
means of transferring the property legally and in
the form of a will. The inclusion of a member in the

4 Zoidze, B. (2005). Reception of European Private Law
in Georgia. Thilisi: “Publishing Case Training Center”,
p. 274. See. Leonidze, |. (2022). The Importance of
Mediation for Analyzing Civil Procedural Peculiarities
of Fact-Finding of Inheritance Acceptance and Place of
Estate Opening. Alternative Dispute Resolution Year-
book 2021. Special Edition.

5 Shengelia, R., Shengelia, E. (2019). Family and Inheri-
tance Law. Thilisi: “Meridiani”. p. 318.
6 Comp. Dixon M. (2003). The Reform of Property Law

and the Land Registration Act 2002: a Risk Assess-
ment. Cambridge: University of Cambridge. pp. 136-
137.
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family by the heir is already a basis for the heir,
although the cancellation of this possibility is a
subject of dispute. Further, the freedom of will is
limited between the order of the members of the
family and the will of the last member. If there are
questions regarding the status of the family’s heirs
for the possession, use and disposal of the estate,
this issue should be assessed within the scope of
the heir’s true, legal and fair claim and not with the
multitude of unreasonable claims.’

It is possible to establish the regulations for
the heir of the family:

1. The last member of the household - the
heir of the last surviving member men-
tioned in the household record;

2. Family member legal heir - family mem-
bers may be mutual heirs and their sta-
tus is determined by following the order
of legal inheritance, however, with legal
equality due to family membership;

3. A member of a household, a testamenta-
ry heir, who was named as an heir by the
will and, if such an opportunity exists, was
recorded as a member of the household;

4. Legal heir who is not a member of the
household - the status of the heir is de-
termined by observing the order of mutu-
al inheritance and legal inheritance;

5. Atestamentary heir who is not a member
of the household, to whom the property
of the household or its part was given by
the last or other member of the house-
hold in the early years;

6. A family member or non-member, a per-
son without hereditary status, who makes
a claim or restricts the claim of other
persons to this property.

The issues are complex to separate from each
other and intersect, which is why it is possible
that the boundary between one or two concepts
may not be protected. The law does not have a
locking mechanism that would give a status to
a person in contact with a household and would

7 Zoidze, T. (2022). The Influence of the Presumption of
Infallibility and Completeness of Public Registry Data
on the Bona Fide Acquisition of Property. Private Law
Review. 28.

not define the grounds for presenting a request
during the registration of the right. The request is
directed to the household’s property and obtain-
ing the right of ownership through inheritance or
recognition as the owner. In the main case, the
rule of legal inheritance was established as an
inviolable possibility of obtaining ownership of
the family’s property, and the freedom of will in
the family was limited.®

2. HOUSEHOLD ESTATE

Household property is private property, the
possession, use and disposal of which cannot be
properly ensured by the citizen in the part of the
right registration.’ The word "household" confus-
es. Therefore, a household should be interpreted
as a family, which, according to the household
record, is credited with property, to which vari-
ous circumstances prove the citizen's ownership
connection. However, the multitude of persons
with the right to claim and the competition of in-
terests make registering a specific person as the
owner impossible.

Other ways of defining a household connect
the content of the concept to the idea of state
property, where the citizen's right to private
property is defined differently. Regardless of the
household’s load, it is important to determine
the main composition: agricultural land plots,
buildings on it, agricultural beds, and other types
of property goods that are included in the name
of the household. According to Article 1513 of
the Civil Code of Georgia, the plots of land for
legal use of natural persons, on which individual
houses are located, are considered the property
of these persons after the implementation of the
Civil Code, and the rules provided for immovable
property in the Civil Code apply to them. Own-
ership of homestead plots can be equated with
ownership of household property. In general, the

8 United Nations Economic Commission for Europe
(2022). Study on Key Aspects of Land Registration and
Cadastral Legislation. United Nations. p. 15.

9 Comp. Shotadze, T. (2014). Property Law. Thilisi: “Me-
ridiani”. pp. 442-443.
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integrity of the household property depends on
the location, which leads to the special interest
of citizens when the increase in the value of land
in a specific area reaches a large scale, and citi-
zens try to destroy the integrity of the household
property, divide and alienate plots.

According to Article 147 of the Civil Code,
property is all things and intangible assets that
can be owned, used and disposed of by natural
and legal persons and acquired without restric-
tion if prohibited by law or does not contradict
moral norms. Household property consists of im-
movable and movable property. In different mu-
nicipalities of Georgia, the property of a house-
hold is different, taking into account the land
fund, the ratio established before and after the
period of independence.® There is no model to
help courts classify complex cases! It is a fact
that the value of residential land is increasing, it
is a valuable asset? The disorganization of the
household’s property creates a problem for the
heir to bequeath the property to another person
and for the heir to inherit the household’s estate
by will. The vulnerability of the heir with a will
is because, regardless of the will, the separation
of the property from the total mass is connect-
ed with disputes with other household members
and disruption of the integrity of the household.

3. RESTRICTION OF FREEDOM
OF WILL (COMPARATIVE
ANALYSIS OF JUDICIAL
PRACTICE OF GEORGIA AND
LITHUANIA)

Regarding the restriction of the freedom of
will in the family, the court determines the status

10 Leonidze, I., Chikviladze, G. (2022). The Importance of
Eliminating the Legal Gap of Title to a Household and
the Role of the Constitutional Court. Journal of Consti-
tutional Law. 2, 95.

11 Lafachi, E. (2016). Impact of Registration of Intellectu-
al Property Rights on Immovable Property on the Im-
plementation and Protection of Intellectual Property
Rights. Thilisi: TSU Publishing House. pp. 135-136.

12 Bichia, M. (2020). Legal Regime of Confidentiality
Protection in the Mediation Process and Its Meaning.
Law and World. 6(15).

of the person and the connection with the fami-
ly’s estate. From the factual circumstances of one
of the cases of the Supreme Court of Georgia, it
is established that the citizens were in a regis-
tered marriage and did not have a child while
living together. One of the spouses bequeathed
all his property to his grandson from his first
marriage. After his death, half of the disputed
house was registered in the grandson’s name,
which became known to the surviving wife. She
filed a lawsuit to declare the will invalid because
her family belonged to the household, and the
estate could only be opened after the death of
the last household member. Decisions made in
the case were often cancelled by courts of dif-
ferent instances. According to the explanation of
the court, only the homestead plot was owned
by the spouses, and the spouses do not own the
plot of land, the existence of which is necessary
for homestead farming!” According to Article
1323, which has already been abolished today,
the inheritance will be opened on the common
property of the household from the day of the
death of the last member of the household. This
principle has been changed, and the death of the
last family member is not necessary to open the
family estate. Regarding the status of land, the
Constitutional Court of Lithuania explains that
the property which was illegally confiscated from
citizens by the Soviet authorities or was trans-
ferred with the right to use it immediately after
the independence of Lithuania was considered
the property of the state until the right of the pri-
vate owner on this property was restored, based
on the presentation of the appropriate request,
due to which the land The status was not divided
based on the request of natural persons.”

In another case, the court shared the cassa-
tor's opinion that in the legal assessment of the
factual circumstances established by the previ-
ous instance, the appellate court incorrectly ap-
plied Article 1356 of the Civil Code, according to

13 Shengelia, E., Leonidze, I. (2023). Estate Household vs.
Family Household (Frustra Pugna). Besarion Zoidze 70,
370.

14 Constitutional Court of the Republic of Lithuania. Case
12/93, 27/05/1994 Ruling on the Restoration of Own-
ership Rights to Land.
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which, if the entire estate was distributed among
the heirs by will, but one of the heirs was alive
at the time of the opening of the estate It was
no longer, inheritance does not arise by law, and
other heirs will receive his share of the property
in a will. The norm indicated by the court’s rea-
soning refers to a situation where the entire es-
tate was distributed to the heirs by will, and one
of the heirs died before the estate was opened.
The court considers that the dispute between the
parties should be settled based on Articles 1307
and 1371 of the Civil Code.

The Supreme Court disagreed with the rea-
soning of the Court of Appeals when “the Ap-
peals Chamber pointed out that since the com-
munal household has been abolished since 1993,
the determinant for obtaining ownership rights
to the household’s property is the registration
in the household by 1993“ From this period, as
mentioned, the property is transformed into the
joint property of the family members. Subse-
quently, the persons registered in the household
can no longer claim the household’s property*.
It should be noted that the year 1993 cannot be
decisive because after the transformation of the
property into co-ownership of the members of
the household, the means of obtaining the own-
ership right is the indication of the co-owners in
the household record, and after 1993, it was still
possible to fill the household and change the
property listed on it® The Constitutional Court of
Lithuania notes in one of its decisions that land
reform and the concept of property restoration
were implemented with varying frequency in the
country’s municipalities, although the strategy
was common across the country.”®

The court pointed out that, taking into ac-
count the fact that the fact of the plaintiff’s in-
heritance of the disputed plot of land, or the
acquisition of ownership rights to the disputed
real estate during the land reform period, could
not be established, the claim of the plaintiff was

15 Ruling of the Supreme Court of Georgia in the Case
Neas-464-2022, 6/12/2022.

16 Constitutional Court of the Republic of Lithuania.
Case 11-1993/9-1994, 15/06/1994. Ruling on the Res-
toration of Citizens” Ownership Rights to Residential
Houses.

considered unsubstantiated and groundless - to
recognize him as the owner of the disputed prop-
erty, on the basis that The disputed real estate
was an object included in the estate of the plain-
tiff’s heir. This means that a person’s contact with
the household’s property must be substantiated
by inheritance or the fact of acquiring property
during the land reform period, if the person does
not have these grounds, he cannot satisfy the
request for property outside the household only
by indicating that this property was part of the
household.”

The Court noted that by dividing the house-
hold, the plaintiffs lost the ownership right to the
common property of the household. Thus, they
were entitled to a 1/2 share of the disputed prop-
erty. Divining the household was connected with
the equal distribution of the share in the legal
burden. Even though the claimants claimed the
property in dispute entirely and independently.’®

The Court explains that “due to the absolute
nature of ownership, the owner’s right to request
an injunction cannot be statute-barred. Both
acquisition and loss of ownership rights to im-
movable objects are related to registration in the
public register. Because of the above, the basis
for considering the owner’s status as violated
must be a public registry entry; another person
must be registered as the owner. Otherwise, the
property right will not be considered violated,
and the statute of limitations will not be allowed
for the property as an absolute right”” In the
case of household property, the registration of
a person as the owner was not done for years,
which is why the actual ownership is one of the
important elements for establishing a claim.
However, the household record changes the real-
ity, where different persons are registered jointly,
or the record is substantially flawed. In one of
the cases of the Constitutional Court of Lithua-
nia, it is noted that together with the concept of
property restoration, a management strategy was

17 Ruling of the Supreme Court of Georgia in the Case
Neas-380-2021, 26/11/2021.

18 Ruling of the Supreme Court of Georgia in the Case
Neas-1439-2020, 22/04/2021.

19 Ruling of the Supreme Court of Georgia in the Case
Neas-717-2019, 28/06/2019.
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developed for the plots of land of agro-cultural
importance to preserve both the registration and
agricultural purpose.?®

In another case, "the Court explains that the
evidence in the case undoubtedly established
that after the death of the head of the house-
hold and his wife, the household that owned the
disputed property was represented/led by the
defendant (mother), and her children (co-de-
fendants) were enrolled in the same household,
respectively, In the context of land reform, the
defendants’ acquisition of title to the disputed
property (taking into account the basis for ob-
taining such a right), constitutes the acquisition
of a real right to the disputed property, which,
in turn, gives the owner the right to freely own,
enjoy and dispose of the property in his posses-
sion”? Actual possession in the absence of reg-
istration is of particular importance. Actual pos-
session must be proved by appropriate evidence.

“The legal interest of the plaintiffs was to ob-
tain the right of ownership of the property, which
went out of the domain of their heir's disposal
against the law, more precisely, based on a false
entry in the land register, and first, it ended up
in the domain of the first defendant’s disposal,
based on the gift agreement of the father of the
heir and later, based on the gift agreement. The
defendants objected to the lawsuit by focusing
on the incorrect determination of the inheritance
mass of the plaintiffs’ heirs and the scope of the
circle of heirs.?? Such cases are illegal in the or-
igin of ownership rights to the household; how-
ever, until this is established, the property can
be alienated to third parties. The problem is that
when the heir of the household loses the right to
the property or thinks that he has lost the right
to the property, the risk of the property being
found in the possession of a third party increas-
es, the heir has a prior expectation, and after the

20 Constitutional Court of the Republic of Lithuania, Case
2-A/2021, 28/09/2021. Ruling on the Legal Remedy
for the Protection of the Pre-emption Right to Acquire
Private Agricultural Land.

21 Ruling of the Supreme Court of Georgia in the Case
Neas-276-2019, 17/05/2019.

22 Ruling of the Supreme Court of Georgia in the Case
Neas-1070-1029-2016, 15/02/2019.

death of the heir, the heirs start a dispute.

The Court noted that “it is true that the claim
does not contain a direct reference to the legal
interest; however, taking into account the factual
circumstances of the dispute, it is indisputable
that the claimant wants to obtain (restore) the
ownership right to the property, which he no
longer has based on the disputed transactions”.
Achieving this goal is impossible only in the con-
ditions of a confessional lawsuit; the means of
realization of this demand is the claim of appro-
priation, and the Court, based on the imperative
limitation of Article 248 of the Code of Civil Pro-
cedure, cannot go beyond the claim and attribute
to the party what it did not ask for, or more than
he demanded. Thus, the Chamber concludes that
the recognition claim is inadmissible in the case
under consideration”? The court, within its juris-
diction, distinguished between admissible and
non-adjudicable issues.

“The Court shares the legal reasoning of the
appealed decision and considers that taking into
account the time of origin of the legal relation-
ship, the lower Court correctly interpreted Arti-
cles 539, 544, 556, 540, 541 and 556 of the Code of
Civil Law (1964 edition) Articles. The Court addi-
tionally noted the following: the legal interest of
the claimant’s claim is the acquisition of owner-
ship rights to the heir’s property, which the party
associates with the fact that he took possession
of the property after the heir's death. The defen-
dant, who is the registered owner of the proper-
ty, disagrees with this fact (his deceased father
obtained the inheritance by notarial procedure).
In such a situation, in accordance with Article
102 of the Code of Civil Procedure, the plaintiff is
obliged to indicate such circumstances and sub-
mit evidence, the analysis of which will confirm
the fact of possessing the property”.? Property
registration and actual possession conflict with
each other; at this time, the Court focuses mainly
on the presentation of evidence and reference to
the relevant circumstances.

23 Ruling of the Supreme Court of Georgia in the Case
Noas-949-885-2017, 23/02/2018.

24 Ruling of the Supreme Court of Georgia in the Case
Neas-1081-1001-2017, 25/12/2017.



#29, March, 2024

183

For the issue of establishing the norms nec-
essary for establishing the right, the Chamber
referred to Articles 92, 93, 103 of the Civil Code
of Georgia (1964 edition) and explained that in
the 1960s, the disputed plot of land was only the
property of the state, which excluded the ap-
pellant the rights of the ancestor as the owner
of the land plot. Pursuant to Article 1513 of the
current Civil Code, the Chamber explained that
the enacted law considered as the property of
individuals only those plots that they had in le-
gal use and on which individual houses owned
by individuals were directly located. The purpose
of this norm was to ensure the property of in-
dividuals both on the building and on the land,
of which the individual house was an essential
component. According to this article, for a per-
son to be recognized as the owner of a plot of
land, it is necessary for him to be the owner of
an individual house and to have allocated a plot
of land based on the relevant act. According to
the plaintiff, after the 1960s, his family no lon-
ger owns the disputed plot of land. The transfer
of ownership of a plot of land occupied in this
manner was regulated by the law of Georgia “On
recognition of ownership rights to land plots in
the possession (use) of natural and private le-
gal entities”, according to which one of the nec-
essary conditions for obtaining ownership rights
to a plot of land was ownership of a plot of land
(legally or arbitrarily) through detention)”.»s

The Chamber of Administrative Affairs states
in one of the cases that “from the regulation
of the Civil Law Code (the land was owned only
by the state). According to the data of the land
register, the possibility of obtaining ownership
rights to a plot of land for personal use was ini-
tially taken into account by the land reform that
began in January 1992 (“On the reform of agricul-
tural land in the Republic of Georgia” according
to paragraph 5 of Resolution No. 48 of 1992 of
the Cabinet of Ministers of the Republic of Geor-
gia, Homestead, garden and country lands were
transferred to the citizens of the Republic free
of charge within the framework of the norms

25 Ruling of the Supreme Court of Georgia in the Case
Neas-416-393-2014, 20/04/2015.

established by the law). The Court notes that in
the process of land reform, the only basis for the
issuance of the state act confirming the right to
use land was the acceptance-handover act.?

In another case, the Court also points out
that before the state independence of Georgia,
the land was only the state’s property and was
given to citizens only with the right to use it for
life or temporarily. According to Article 13 of the
Land Code, the land for use was provided by
measurement.”

The Court clarifies that “flaws made during
the execution of the deed of acceptance do not
exclude its recognition as a document establish-
ing the right”. “Acceptance-handover act is also
considered to be drawn up according to the pro-
cedure established by the legislation of Georgia,*®
which does not correspond to the form approved
by the Resolution No. 503 of the Cabinet of Min-
isters of the Republic of Georgia dated June 28,
1993 “On the Regulation of the Registration of
Documentation on Land Plots Transferred for the
Use of Citizens of the Republic of Georgia”, but
meets the requirements provided for in subsec-
tion “a@” of this article. In accordance with these
norms, it is clear that the deed of acceptance
creates a reasonable expectation for its owner to
register the right of ownership obtained by the
deed of acceptance in the public register. The
representative of the administrative body ap-
pearing at the session of the Court confirmed the
validity of the document submitted by the plain-
tiff for registration and noted that at this stage,
the failure to submit the appropriate document
stipulated by the law was no longer an obstacle
to obtaining the right of ownership of the im-
movable object requested for registration. Thus,
the administrative body confirms the absence of

26 Ruling of the Supreme Court of Georgia in the Case
Nebs-695(3k-21), 26/04/2023.

27 Ruling of the Supreme Court of Georgia in the Case
Nebs-595(2k-22), 20/02/2023. Comp. Constitution-
al Court of the Republic of Lithuania, Case 10/1994,
19/10/1994. Ruling on the Restoration of the Owner-
ship Rights to Residential Houses.

28 Law of Georgia “On the Improvement of Cadastral
Data and the Procedure for Systematic and Sporad-
ic Registration of Rights to Plots of Land within the
Framework of the State Project”. (2016). 17.b.
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the main factual basis for the decisions taken on
refusing to satisfy the plaintiff’s registration ap-
plications. The Court emphatically notes that the
administrative body considered submitting an
improper document confirming the right and the
impossibility of confirming the corresponding
right with other documents as the only obsta-
cles to the real estate registration in the plain-
tiff’s interest. The materials of the case and the
parties’ explanations, including the explanation
given by the representative of the administrative
body at the court session, proved that the speci-
fied circumstance was not an impeding factor for
registration. Taking into account all of the above,
the Court considers that in the conditions when
the act of acceptance confirms the allocation of
a plot of land to the heir of the claimant, also
taking into account the fact that the existence
of documentation reflecting the systematic reg-
istration related to the real estate in the public
register is confirmed,” there is a fact of violation
of the claimant’s right on the part of the admin-
istrative body - by unreasonably delaying the
registration process for years and making wrong
decisions, the claimant was not allowed to trans-
form the right to the land plot transferred by the
act of acceptance into ownership and to convert
the real estate into civil circulation, which under-
mines the primary purpose of the public registry,
which is to be The guarantor of the stability of
civil turnover and public order”3®

By unreasonably delaying the registration
process of residential land in the state and mak-
ing wrong decisions,” the citizens of Georgia
were not allowed to transform the right to the
land plot transferred by the acceptance-hando-

29 The respondent administrative body confirms the ex-
istence of the “yellow zone” containing the registra-
tion numbers, geographical location, and situational
and geodetic-topographical indicators necessary for
determining the boundaries of the immovable prop-
erty located in the specified territory and its surround-
ing territory.

30 Ruling of the Supreme Court of Georgia in the Case
Nebs-133(k-20), 9/12/2021.

31 Comp. Constitutional Court of the Republic of Lithua-
nia, Case 20/94-21/94, 8/03/1995. Ruling on the Res-
toration of the Ownership Rights to Residential Hous-
es.

ver act or another similar document into owner-
ship and to turn real estate into civil circulation,
which actions not only undermine the primary
purpose of the public registry, to be The guar-
antor of the stability of civil turnover and public
order but also represents a legal circumstance
favouring inheritance disputes, further limiting
the freedom of will in the household.®? Conse-
quently, the limitation of the freedom of will in
the household turned into a problem of private
property of Georgian citizens, which is more typi-
cal for legal heirs than for heirs by will.*

CONCLUSION

Problems that take decades to resolve can-
not be fixed quickly. This is how the restriction of
the freedom of will in the household appeared
on the agenda when the difficulties faced by the
members of the household regarding the will
were highlighted. Wrong expectations should
not be formed in relation to the property of the
household, which concerns the registration of the
right, documents and determination of the circle
of owners. The importance of this study is shown
in clarifying the problems of obtaining owner-
ship of household property, where more atten-
tion should be paid to the heir in the household.

32 Zoidze, B. (2023). Formalism in Georgian Law (Primar-
ily the Constitutional Court Practice. Journal of Public
Law. 1, 124.

33 See: Chitoshvili, T. (2004). Household in Georgian Law.
Thilisi: “Meridian”. p. 11; Chitoshvili, T. (2006). The
Main Legal Aspects of the Origin of Ownership Rights
to Real Estate. Thilisi: Meridian. pp. 80-85.
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Decisions of the Supreme Court of Georgia:

1.

10.

Ruling of the Supreme Court of Georgia in the Case N2as-416-393-
2014, 20/04/2015.

Ruling of the Supreme Court of Georgia in the Case N%as-1081-1001-
2017, 25/12/2017.

Ruling of the Supreme Court of Georgia in the Case N%as-949-885-
2017,23/02/2018.

Ruling of the Supreme Court of Georgia in the Case N2as-1070-1029-
2016, 15/02/2019.

Ruling of the Supreme Court of Georgia in the Case N2as-276-2019,
17/05/2019.

Ruling of the Supreme Court of Georgia in the Case N%as-1439-2020,
22/04/2021.

Ruling of the Supreme Court of Georgia in the Case N2as-380-2021,
26/11/2021.

Ruling of the Supreme Court of Georgia in the Case N2bs-133(k-20),
9/12/2021.

Ruling of the Supreme Court of Georgia in the Case N2as-464-2022,
6/12/2022.

Ruling of the Supreme Court of Georgia in the Case N2bs-595(2k-22),
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Decisions Constitutional Court of the Republic of Lithuania:

1.

Constitutional Court of the Republic of Lithuania, Case 12/93,
27/05/1994. Ruling on the Restoration of Ownership Rights to Land.
Constitutional Court of the Republic of Lithuania, Case 11-1993/9-
1994, 15/06/1994. Ruling on the Restoration of Citizens’ Ownership
Rights to Residential Houses.

Constitutional Court of the Republic of Lithuania, Case 10/1994,
19/10/1994. Ruling on the Restoration of the Ownership Rights to
Residential Houses.

Constitutional Court of the Republic of Lithuania, Case 20/94-21/94,
8/03/1995. Ruling on the Restoration of the Ownership Rights to Res-
idential Houses.

Constitutional Court of the Republic of Lithuania, Case 2-A/2021,
28/09/2021. Ruling on the Legal Remedy for the Protection of the
Pre-emption Right to Acquire Private Agricultural Land.
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obQIMANL 11630LIBLJBNL
dJoRJ03s oM3LA() —
LOJOMOI3ATMY
dM3JoEd3a0) 3dMmd()
LO3IM®IoNL 3OMOLIFO

ofMogmo mambody

bodoG0cnob oMJhE0bh0, 03069 Fo50b0d300m0b bLobgenmdnb
0000»0bob bobgemdboym nboggtbohgho, boJotromggernm

JobOMAIO0N

©MgbEMgmonm oo  badsMmomgdomogn 3603369mmoY
dgndnbo 3mamob gmbgdod7g Lo3nMydNb JRMWYO0L AM3M3900LSL
0bgMmdob  0030LxRMYd0L VO30, Moaeb  3MAmab
LaggmMMydoab MmggobHMmagnob bomoymyg dmjomogdgms dmMmab
088903300 MYM 839030 gadmnbahgds s bamgmns, MM nbNbn
Bgdob gobdogzemmodedn dmzmgdymo 0y3696 dgbodmgdmmodsb,
9LOM3xoMm  obagMdob  d93960L P3nMmothgbmdom.  d9-
Lo0sBNbYE, 3MmAmab Jmbgosdg bLognmmMydnb dm3m3500bL
domooo LOTYaWgosE 3ZobmbabdngMmn 8933300MgMONL Bgbo
MAgOMEY.  BmMgoo, bLogmImm-bdnd330EMIM 839000
3odvmoomn dohA396909m0 dMogzomo 90BYBNMBS odmbB3gmo.
dmjomoggms bsbomn ©EMgdg 39M sbgMmbgdb  LogmaAmm
LaggmMgoab  MYgoLbHMOENsL, MoE dMogambmmnabo  ©a30L
Logebns. ombLObNAbogNy, 0y MmamMm dgodmyws obyMmdab
03300 Yds 3MAMAn O Mo LEMIRBI® Zowangzs Labmamm-
LOd9yMbyMm ob0T6YMgdnb Bnbob 6533900900 LOFYI330MIM
3300 oL3oMYBOE. 3bgMdab Maz30LYBMgO0L TgdMYE3s, Lb3
39903900006 gMmmo, dmJomodggodg dnbgdnb sMomobodamn
3obobogmgdol, door  dmMobL, ©oboby3Mgd0b 393939300
damadamamosb §abob o 6Mgdnb 09093 00300500 MYSMMOLD,
MmEgbog 0906sdg LOZYMYONL IPBRWGos M300060MIMJIbAL
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379693000 Eo39M3o3L. 33 30 FndoMmmymny
3MAmab gmbgosdg Lo3YMMYo0L JRMWIONL
0m3m3900bob  sbgMmdab  ®Mo30LYRMYONL
d9vm3000 godmbzgymn 3Mmomgdob dg-
330090009 dbg39, 33™M930d0 obbomymony
m0g®Ha30b LogMBLANBIEOM LaLaTsMONEML
39036y39hnmgdgodn dnbob LagyxMMYdLMSO
o303d0M7000.

LJI3396dM LOOY3IBN: bgMmdab
0030b753M900, 3MAmn, 3o083300MYd MO0,
3mamab 69300 o sMaby3Mmn
09033000M79900, Lod330MM, GogbhmMmdMnzn
MmOy, bobodoMonmm s3s, bmpoMmoybo

ddbadal®0

3M3mab gmbgds dMozoemn boboboocmm bo-
dob-m30bgdonm  godmomAgzs. LaboToMmem
3Mogdhngsdn bdnMmno dgdmb3zgzs, MmEoLog
3Mmamab gmbgdedg dmjomaggms dmmbmgbg-
00 yMmnngmmasadmamoibegz nbhgmgbgob go3nd-
6900s. 0d0®m3T, LBy LOIYNMYOOL YJRMOAL
dm3m3g0s dMozomn 3MmOmMdMmo sb3gdbhom
boboomEgds, MdEash 3MIMby o JBMIoaL
d9gmbg g30dogym 3nMydLb dmmab yhomogMmom-
0oL ™M3000M933M0Mg00m JRMYdI-TMZOMI-
m0900b  gooEgdnb ®Y6JEns  ©o3eManmn
3g30L. 3MmMomgdnb boadobybm ImJdggds 39M
096900 00m867Mo30, Oy 3oL bmEnomymMo ;o-
3b900MOY oM 996905 oMLYOYM goMmgdman-
Mm09006, Moageb dmgomogdgms bLomgobm
393d0Mg00Lb  E3momgdsel 3MmImmseb T0do-
Mmogdnm mob LEH3L 899330Mgms dmMmab
0903030 ©a39, M3 gnmabbdmdb nbnzny-
sanyfo 0bgmabgdob Bomdmeagbom bomyo-
bm 999MB6gmO0L IMAMsb o 603390M9000L ©o-
6060ggdol. 3mAmob gmbgdedy LogymMmgodab
IRmao0b dm3m390ab Logznmbab TgboLBSZ-
@ LogoMmmM3zgmmb YB9659L0 LabodsmMmmenmb

1 Lodgbnghm  LESGNS dodmgd3gybs mI@GmMms-
630l dngh Lagmosdmmabm LsdgEboghm 3ndo-

356000 3o8mJ3346ad0b 30mEIdYMId0L FgbMymy-
00l 80Bboo.

3o006yY39hH0mgdgonbs o dgoMmgdab d0d-
6900bm30L Woghy3z0L LogMbLHODHYEOM bLo-
LodomEMbL oobyzghomgdgdab sbsgndo
06003690mm3060 8036909000 AsIMYsmndgd0bL
dgbodmgdmmodss. 33g30b doMooon sdm-
39650 godmngz3zgomb sbagMmdaob mo3nbyymg-
00L d9vy30b 3MmoOmMyds 3MAdon.

1. 3(Mub@IMdI ©J 36M0IMdN0)
dddd30©@mJ 3Ma™an

00600900Mm3q 39Mdm bLodosMmmomdn 3o-
bmbobTngMm o sbgMdabTdngMm T9933000MM
LAHIHIYLOL LOZbMBIgdMmM dMBYLMNZggOAL
00bgozo, GonbE 3MmdmMdyMmos 098330~
©Mgmns Mnggonb MomEgbmonb, bLodz3z0Mm
dmb6900b gobobomgdab, 35833000M70™M0LY O
0903300M9mo 0bdgmMmgbgdab gomzamabbnbg-
00.20060369m™m 3MBNENSL MY EV39YyMEBMONM),
bogydzmnobn 0gdbgds ALEgEMOs 3MAab
0903300Mab  LAHIHYLOL Tgbobgd, MmMIgmoi
byymgyomo dmbabMmaoggdgma o oMab
©o bodoMmmzgmmb bodmjomogm 3moaqbdo,
0903300M0b doMmooo Asbobymmob BoMmdm-
dmob LoMmoymaglb, MMAgmoEg gobdnMmmodyoy-
0o 000m, MmMA 3960 ©anbgds 3mamab Jm-
6900%g 099033000MgMs IMmnbm3zbgdoL dmMab
330Mahgbmods, MmMIgmoz 3obmbaob 0dbg00
3o0minboMmg o obodymMgdymon. ,ndMmog
dmb690009 33mgdab MygobHMaEnsL badgdmms
Lodommamo a3bmds. Ladgmmo Lodmyome-
dm 3mogdLbob dobgznm LogbmzmMgdgm bo-
bmdg LO3YMMYdNL Tgdgbs o3e3d0MgdYMO
0ym M930bHMoE30sbMab™  bogmamm gmbgdab

2 976a33m0s, M. (2022). LLB783300MgMLSTSMNENYO-
M03 PMhonghormdsms bndngd@aodol nbBgmaligdal
053330 997o60B30L Lyymymaol SPFOMIOMMOY.
8900 ma3zsmogomadals Lobfszmm Pb03gMbodE)-
&ob bLodybogmm-3Mad@ninmo Jnhmbosmo sbmamy-
00 o 306mbon, 1-2 (57-58), 95.

3 Gershon, F., Ahihiko, N. (1999). The Benefits of Land
Registration and Titling: Economic and Social Perspec-
tives. Land Use Policy, Vol. 15/Issue 1, 40-41.

4 Bmondg, d. (2005). g3m3nmo 3ghdm Lsdsmamaals
M933330d Logomozgmmdon. cdomobo: ,bsgsdm-
0390mm  Logdol LoLfozemm EabGmM“, a33. 274.
obg3g, aob. agmbodg, 0. (2022). dgnsgnol 8600-
369ammos 8933300Mgmonl domaodal Bog@obs o
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dzgmn  Mm9gabhMmozngdn  IhH30E903mMydnmo
0600369mmodaboy, Mydzs oMLYdMOL Mabgn,
Mmd omM3ydgbdnb dnbssmbo gMmmogMmogasdma-
MmoEbeg 36M090L dg0303w9L bbgoabbgs 390-
3300M0bm30nb.

3o06mbagommonm oM  gobobodmgzmgds
3mdmob 099033000Mgms Lobggdn, Moy 3Mm-
0mgdsb 4obob gmdmob 09833000000 LHO-
bbb oEagbabLLL. LogoMmmzgmmb Lodm-
Jomogdm 3mgdLob mobobdo, obgMmdom
0903300MgMdabob 8903300M9900 dgndmgds
0y3696 30Mydn, MMIMgdnE EMEbmgdn ny-
3696 00033000Mg0mMnb bogzomab dmadgben-
Lam3znb, 03Mgm3g nbNbo, MMAMYdnE Asnbob-
696 90b Logmebmydn o EoNdEOgD Tdabo
3oMoB339m9dnb 909093, 30xbgazsaw ndaby,
90bon 830900 3MNb nbobo my oMy, 8bY39, 07-
Mooymn 30M0900. gabodnoMxdgmas 3MBOENY,
Mmd oM oMb 00Dob6dgbmboenn d993300MAbL
3690080 3mdmab 8909330M0L gadmymazy, M-
930 boMmyanbHmagnm 3nB6gd0LM3NL gobbbgs-
3900 990dma0s sgBHyomymo oymb. DMZs,
»00033000M90© 000Abg30 ab, 300093 JRMYdS-
dmbozmamonb gdnm gooab 80833000MY0-
omob  gmbgomozn J@mgds-dmzomamdydn”s
3Mmomgdalb omdmboggbzmame, MmMIgmos
3MAmob g3mm3obs o dnbsoMmbL y303dn0M©9-
00, 36003369mM30600 LOTMOMYOMNZ0 -
6069bgd0b d909053900, Moms IMJomadggdb
B0bsbBomn BoMAM@agbs 3gmbgm 3mdmdon
00300600 bhohyLbobo s dgbobgd, MMAgMbo
©o0037dbg096 dmmbmgbgdl, MmAmadnl dgon-
dmgods dMozoma3smo nymb ndob dnbgo3znm,
0y Mo bymLb 398330M9L s My 9abgdMMdy
0930L 9oL 3MIM™M 6.6

Lo898330MgM YJRWYOS 39933000M9L 360~
g90L  dgbodmgommosh, aboMmggdmmb bod-
330000m dabom, Jumydab gobbmmMmEngmgdab

bod3300MML goblbal sgnmMab oalbal Ladmm-
39Lm 1530L701MYO700L goM33730L Lygnmbobozal.
©53006 seBHIMBoG0Ymo goshy3ade — Famohgy-
o 2021, b3gEnseyMn godmsgds.

5 3763309, M., 3gbggamony, 9. (2019). Lomysbm s 87-
093300Mymodal Ladshosmoa. cmdomolo: ,d3Mons-
b0n“, 33. 318.

6 995¢0. Dixon M. (2003). The Reform of Property Law and
the Land Registration Act 2002: a Risk Assessment. Cam-
bridge: University of Cambridge, pp. 136-137.

0006000 dooembL Lod33nEMM. S3n@HMT, oM
36000 godmamogbmb Tod33000Ma0mMab 6909
- ©333anbmb gmbgdab googdab Lodysmyg-
0900 sMmy dbmmme 306mbabAngMa, 8M3BYQE
- 3bagMdob gmMmdno. 3mdmadn 85093300MY0O-
mab dogm Bg3Mab AsbgMms 3993300MaLMZ0L
3339 Lo®Yd39m™Ng, MYIES 08 dgbodmgdmMMONL
39990900 o300 bLogebn, 390amMIdn NdDMY©Y-
00 0bgMdab Mme30byTMgds 3MAmab 693Mms
M03000mo0bL s dmmm 673M0b 6505L dmMAb.
0@ 3900b393030, My naMbYOYOL dg30mb3zg00
3mamab 398330Mgms bhabhybob dndomo bLe-
033000m dmbgonb gganmodnb, boMggdmmdnby
9 gobzomaznbmgnb, gb bognmbn d9333n0MOL
bod3nmn, 3obmbogMmo o LodsMENsbo
dmonbmzbob ggomgmgddn 36o d9xRsLEYL O
oMo yboggydzmm dmmbmzboms bodmazmnom.’

dqbodmydgmons Aodmysmndgb 3mamab
0903300M0b obobybgodon:

1. 3mamab dmenm B693M0 — LogmAmm Ao-
6069M3n ombodbymo gmEbmo ©o-
MAgboo dmenm Bg3Mo 89d330MY;

2. 3mdmab By3Mn 3obmbobAngMma 090-
33000609 - 3mdmob 693Mq0n dgbodmms
3M00gMndn03300M9700 0y3696 o
9000 LHohLo  FobobodmzmydmeaL
306mbnbAngMmo 99033000MgmMdOL M0gn-
0mMmonb EoE30m, MydEs - 3MAmob 6g-
3Mmo0m gob3dnMmmogdymon yJxmydMnzn
000650MMoNmM;

3. 3mdmab 693Mn sbgMdnbdngMma 090-
330My, MmIgmoig sbwgMmdab Bgbom
obobgmes 99933000Mg© ©o, o0 99-
LodMOMMONL 3MLYOMANLSL, AsnbgmMms
3momdon 693Moc;

4, 3m3mab oMoby3Mo 306mbBobAngMo 8-
03300009 — 39933000M0bL bHohyLo gobo-
LoBM3MYde PMONgMNTYB330MIMdN-
Lo o 306mbobANgMn 39933000MgMONL
M0g3000mo0b EdE30m;

5. 3mdmab oMobg3Mmo sbgmMdnbadngmo
990330Mg, MMIYImMdY3 oMYy babdn
39039 3mamab gmbgds o6 dnbo 6oboo

7 Bmady, 0. (2022). Loxsm MxgLbEmol dmbssydomes
1AYNSMmodnLs s bobMymob 3MhgbndxEnol gozmy-
65 La3NMYONL 3gmoMbnbnbngf dgdgbsty. 3ghdm
LoBstmoramals Bndmbogn3s, 3-4/2021-2022, 28.
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3Mamab 0menm o6 bbgoe 693Mnb dog;

6. 3mdmob 693Mn ob oMobyzmon, LODYHT-
33000M9m bHIHYLOL oMIJmMbBy 3ofo,
MmadgmoE sbabgmgdb dmmbm3zbob ob
207003L bbzs 3nMms dmmbmzbab Bo-
MIMEagbsb 08 Jmbydody.

Lognmbgdn 9MMTobgm0bESL MOyWMOE Fo-
00336000 @3 0065083390009, Mab godmE dgbod-
mgdgmny, 3M EaNbadmEaLb dm3zsMmn gMmm o6
mM 369000 dMMAbL. 306mMbL oM goohbno AT339-
Hho 099060000, MMIgamoiE 3MImosb d9dbyod-
mmoOsdn 3ymaz 30ML bAHIHYLL BNob0FgOS O
3o69LobM3MO3e dmmbm3zbalb GoMIMEagbab
Lo®yxd3mydb Pxmadab M7xanbHMEnabLLDL.
dmnbmzbs 00900Mmgds 3mAmab Jmbgdob
©o 95LBg LO3YMadaL YJRMYdNL TM3IMZ900L
0903300MgMdab gdnom ob 35Lo3x00MyE dMNS-
Mm9d0m. doMomo d9dmbzgzedn, 3mamab Jm-
690009 LO3gyxMMgdaL IM3M3900L bymdgyzem
dgbodmgdmmos  3obmbobdngma  098330-
©Mgmdnb 69b0 AsdMYysmnd®s s 37000
3bgMmdab me30byaMxds 3MIMIn.8

2. dMatmiL budad30®MmM

3Mamab gmbgde 39Mdm boggmmgdos, MmA-
mob gemosh, LoMaggxdMMdsby o gobloMm-
330b dmdomogdg LomobomE 39M PBMYb39-
mymab 3amgdob Mygobhmognob Bobomdon.?
3mamo 36@o gobzdoMmbmm, MmgmMmE mzsbo,
MmIgboig Logmadmm Asbobgmob dnbgznm
9Mogbgds gmbgds, MmMIgdg3 dmdomagab
LagygmMgdnmn 3o3dnMmo bb3zosbbas gamgdm-
9000 9(h303©0909, 00dEs dImmbmzbab yy3mg-
00b 3gmbg 3nMmms LNAMIZ3MY s nbHaMgbms
dg3nMmab3nmgds dgydmydgab beab dgbogyom-
M9 3mb3Madnmo 3oMab smMmoiEbzab.

3MAmab gobdombgdab bbzs Lodyomgodgdn
36900L 80650MLL LobyABogm bLoggmmgdab
00950 93030007900, boslg ImJomogdob yg3g-
00 3obLbze390MoE aNbEads. dnbgozo

8 United Nations Economic Commission for Europe
(2022). Study on Key Aspects of Land Registration and
Cadastral Legislation. United Nations, p. 15.

9 0g000. dmmodg, . (2014). Lsbozom Lsdstmosmo,
onodomobo: ,80M00sb0”, 33-33- 442-443.

0d0bs, 3y My oh30Mm3s 996900 Z3MAMD,
96030369mm30b00 gonMmgzzab doMmomon d9-
0000396mmos: LabMmymMM-bodgyMmbgm Tdabob
603390900, BoLBY 3MLYOYmMa J9bmMdL-6039-
0m09060, LodgyMBgm Lo3zoMaymMgdn o Lb3e
®ho3ob gmbgdmogzn Loggmygdn, MMIMYdNE
dmgEggmos 3mamab bobgmbmgosdn. bogo-
Mm039mmb bLadmdomogdm 3mggLbob 1513-9 8-
bamob mobobdo®, B3nda3yM 3oMmo 3obmbogMm
LaMEgdMMOsdn sMbyd Mo dnbab 653390900,
MmImyddgsi3 06n3znEyemyma bobumgdns
3obmoggoymon, bLodommzgmmb  bLodmgomo-
dm 3mogqdbob sdMJdgEgdnEsb nm3zmyds o0
30y LO3YMMYds o oMby 3MEBHIMEIOS
bodmdomogm 3megdboo 3ydMmozn b603mydn-
LomM30L gomzomabBNByOMa Bgbgdn. Logom-
000dm 8060L 6033909009 bLogyMMyds dg-
0dmgds go3n00bsdmmo 3mdmab Jmbgdody
Lo3nMgdaLb AM3M3900L. DMEoEoE, 3MAmab
Jmb900b dnNobmds oIM3NEId Ny 3I-
00MgMBadY, M3E 3obodnmMmmogdb dmjomaodgoms
3obLo3gmMMgdm 0bhHgmMgbL, MmEabeg 3Mb-
3M90ym HgMmobhmmMnsdg dnbab momgdymgdab
DM 0 FobIH00g0L dmby3L o TMmJomo-
99900 3oMmo96 3mdmab gmbgdaob domno-
bmoab dmAmob, 6533009000 oboby3MxdL
©o 3obbgnbgosb.

Lodommzgmmb  bodmgomadm  3mggLbob
147-9 03b@ab dnbg30m, JMmbgds sMab yzgmo
B03m0 o sMadodgMmoomymo gmbydmagn Lo-
3909, MMAgMos BEMMOsE, LoMggdmmods O
39630M330 399dmnom 130D039M o 0M0EN-
7o 30M90L o MMAgmms 89dgbsi dgndangdy
39990700350, M330 9L s3Mdomymaoa oM sMmab
3obmbom o6 oM 9606000393900 BHIMOMN3
bmMmT90L. 3MAMoL boggmmgds 390300 ydMo-
30 o dmdMmozn Jmbgdabasb. LodoMmmzgmmb
bbgoabbgs IPbogndsmahg®do 3mdmab Jm-
6900 3obLbzozgdymns d0bob xMbEAL, -
0Mmy300090mmonb 39MomEodEy o 90wgma
000330009050 306smbaM3ggdMMdNL mo-
b6og3oMEOMONL gomzomabBnbgdom® o oMm-

10 mgmbadg, 0., hozznmasdg, 8. (2022). 3m8amoab bo-
3900M700L LY3SObMBIIdMM bam3zgBal godmLm-
Mool 3609363 mds o L3MBLENEGYEOM Lobo-
domormmb Mmamo. bLygmbLEnGYEom Ladsmorgmoals
Jnfbsgmo, 2, 95.
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LgoMAL dmeagmon, MMAgmoz LobodsMmnmbL
©o9bdoMmyds Mmyman dgdmbzg3900L 3msbo-
2303030030 aghns, MMA bogmadm dnbab bo-
339009000 m0oMmxoxmgds 0dMEYds.? 3mImab
LoggmMmgdab dMYBabMogndMmMds 3MmMOEY-
0oL »94060bL Fo833000M709ML, MM SbgMdom
3oobEgLb gmbgds bLb3s 30ML Eo SbgMdom
09033000M7L, obgMmdom 8538330MIMONM
d0000mb 3mAmob bodzznMm. sbgMmdnm d9-
93300M0L dMByzmommos gsb3nmmogdymons
ndnm, MM d0bgozo sbgMmdabs, Jmbgdab
3o0mymxs domnsbn dsboEsb 3MAMob bb3s
693690006 ©o35L s 3MAab doMNdbmMoAL
dmamob 303d0M@ado.

3. 060JmMdNOL 0Ja30LIABEIBOL
dd®@Im39 (bLIJIMOI3ITMLI
©o MOAO3A30L

LALAIBIMOIEN[M 3adMO30L
dd@am3ds00)0 96aCM0B0)

3Mmdmdn osbgMmdab 0o30bylgdab dg-
D0730LbM006 EV3e3dnMgdnm, bogoMmmzgmmb
79960900 LoLodsMOM, Y3nM3zgmabo, of-
33930 30Mab LAHIDHYLL o 3o3doML 3MAmab
Lo33300MMLMOL. bLodoMmmzgmb 3PBgbsgLo
Lobodamommmb gmm-gfmmo LdJdob GogbHmo-
Mm030 gomMgdmgdgoneb ©anbmgods, MmMA dm-
Jomodqggdo 00ymxygdmobgb MygnbiMmomy-
0y gmMmBnbgdedn o ghmmo Ebmzmgdab
39Momedon dznmo oM dgbdgbnsm. ghm-9Mmdo
099090 sbymdom dmgmo ms30bo Jmbg-
00 PobgMmds mo30b dznmadzomb 3oM3zgmo
JmmMbB06900©sb6. dnbo goMoEzsmgdab dg-
00093, boogm bobmab BobgzeMmo smMmogbymo
0g6s d30amndznmab babgadyg, Mo 3bmMdamo
3oboo 3mEbmo omhgboman dggmmabmznb
o 056 LomAgmom dndoMmms LabodoMmmemb
©o Imombmgzgs sbgMmdab domnmo© 3bmds nd

11 dg000. moxzshn, 9. (2016). ndMms3 603090%g Lobo-
300M PBRMIYOs;S MJa0LEBMo300L gozemgbs Lobo-

300M PBRMIOSMS obBMMENImMgOsLy S OE33B].
nodomobo: mby-ob godmdEgdammody, 33-33. 135-136.

12 dg000. d0gns, 8. (2020). 8gcns3nal 3MmEgLol 3mb-
B0Ib30smMmMonl o330l Ludsmammydmasn Myg0-

00 o 360036g0mmods. Lodshmamon s dbmxzmom,
15/6.

dmhoznom, Mm3d dobo myobo 9093903690M©S
3MAMbL o LsdzznMm dgndmgds gobbbomo-
ym dbmome 3mamab 33060b369man 6y3Mab
39Mo(330emM900b d90093. Logdgdg domygdymon
30006Y39hnmadgdn bbzooabbgs nbbhobznab
LobodommmMMydob dogm TMozomzgM Foyd-
0@o. Logobognm LobodsMmmmb gobdom@y-
00m, 0990m 900L LO3YMMYdedn oym dbm-
omE bogoMdnoedm 6533900, bmgnm dabob
bo33gmn, MmMAmab oMLYOMOSE dYENMYdY-
0o bogmadmm, bosgnmdsdyem dgnMbam-
00bomM30L, 9oL oM Zoohbosm™® Mgb
9339 399989090, 1323-g5 dgbaab doby3znm,
3MAmab bogMmom Jmbgdedy Lodzz0MM gonb-
LBgOdME@S 3MAMAb dmem 693Mab oMoE3s-
®mgo0b eMoEsb. gb 3M0bEndn Tgz3zmomos
o 3MAmdn LLd3z30MML obobbbgmow oM
oMab bogomm 3mammob dmem 6g3Mmob goMe-
(339m300. 390oMg00bm3nb, Mmoghy30L bogm-
BLHOHIEOM Labodsmmenm dabob LAHIHYLNSO
0930300M900m gobdoMm@ozb, Mmd LolzymMy-
00, MMIgmoE ImJomogdgqgdb bodgmms bgmo-
LyxMgo0b oM P306mMbmE AsdmgMmmzom o6
08 ©MML googEom LoMggoMMMOnL YGMY-
00m, ™Mmng®H30L EoAMY30x0MMONLM6539
00Abgygm 0465 LobyWABAGTML LOIYNMYOOE
0J00@Y, LobD 03 JMbgdedy oM SMEEIOMEY
dmdomogdgms 39Mmdm dgLogymMmab JBMI0oY,
d90b000d0bo dmmbmzbab BoMIM®agbab bo-
®3d39mdy, Mob godmE d0bob bHsHYLO BODO-
396 30Mmo ©oybadymgogmn dmmbm3zbab bo-
BYd39™dY 3M ©s65693MYOYM.™
bodoMmmzgamb B9609L0 LabsdsMmnEMbL
bbgs bLogdgdn LLLsTIMMNEMMT gondooMs Jo-
LohymmMnb dMbLOBMY0Y, MMA Bnbs nbLHIOENAL
909M ©sagbomo gaghmomogzn gaMmgdmyodg-
00L bodamommgomagzn gxsLYONLLL Lasdgme-
3om bLabLodsMmEMT sMILEMMO godmoygbos
bodmgomogm 3mEgdbab 1356-9 dybenn, MMO-
@ob 0060b3o, Y sbgMmdom dmgma bodzzn-
©mm Jmbgos gobsbomgdymn aym sbgMmdom
0903300M990L dmMmab, BogMmoed gMm-gMmmon 09-

13 dgo00. 3963309, 3., gmbady, 0. (2023). Lssgo-
m3sdymm 3gnMbymds v. Lamysbm 3dgnMbymods
(Frustra Pugna). 0gbsfomb bmadg 70, 370.

14 Constitutional Court of the Republic of Lithuania, Case
12/93, 27/05/1994 Ruling on the Restoration of Own-
ership Rights to Land.
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03300009 Ld33000MML gobLboLb WMMnbam3zab
3mEbamo smam aym, 306mbooc 89833000MgMdS
3M B3MIMNIMOS o dnb Bog Jmbgosb vbgMm-
doom Lbge 8908330MYg00 MbOMOE Tnomyg-
096. Lobodosmmb dbygmmdom donmyoy-
oo bmMm3s gbgds abgm 30M0MxdsL, Mmgboi
dogmo LodzznEMm SbgMmdonm 8903300M9-
90%g aym gobsbomgdymon, bmemm gmo-gMmmo
09033000M7 goMoi3mamn nym bodzznMmb
3obLbsd@Y. bobodsmmnmm dnnhbyzL, MmT dbo-
Mmamo dmMmob ©o3s nbws dmMbgbMngagb Lodm-
Jomogm 3maqgbob 1307-5 o 1371-9 3gbgdob
LO®Yd39MDBg s 3M 3MNb 306396 mMboma 3o-
6mbobTngMmo 390933000M0L dMB3930.

19960900 LobosdoMmnm M ogMbbTS Lo-
339mye3nm LobodsMEML ALFgEMOsL, Mm-
©9Ld3 ,,Lod3gmMoENm 3omshod doymomy, Mm3
300000006 LogMWAgyMbgm 3madmon 1993 Bano-
©06 3onddwo, 3MIMab Jmb9dedy boggmmgdab
JIRmo0b dm3mzgoobomznb gobabodmgmg-
oo oMob 3mdmdn AsbgMmo 1993 Bannbom3znb.
00 39M0omME0Esb, MmammE smnbndby, Jmbyds
3oMongddb90s 3mamab 693Mms M0bsbogym-
M900 o 090gmddn 3mdmdn AsbyMmomo
3060900 3339 3mImab gmbgdedy 3MyHgbvasb
39036 3obobon096”. 36 0nb0dbmbL, MmD
1993 Bgmo 39M 096900 gosdbyzadn, Mawasb
dmb6900b 3mdmab Bgzmms MdbsbogzymMmgds
3oModdbab 990w93 LOZYNMOAL JBRWYdab
9m3m3900L LOdYOWgOSL bogmamm AsbsbyMm-
d0 0106009L337MMgM F0NMOS BoMIMO®ZT-
6L o 1993 Bemab d9393 3MIMb d93L900 @
00L®g Mogbymo gmbgdab E3momMgds 333
dgbodmgdgman aym.™ @moghy3ob LogmMbL0-
bdagom Lobodommmm ghm-gho goobysg-
Hhomgosdn smbndbogzLb, M3 0bob MoEmMAI
©o bO3xmMMYonb sMEEIb0L 3MbEIBENS J30-
ybob Tybogndsmoadghgddo gobLbbzozqdmo
bobdnMmom gobbmMmEngmes, Mmydgs doMome-
@0 bHMoMHggns o IBWYOonb MYgnbHMO3n-
ob 3MmEgEyMs dmgman J39y6ab dobAodom
0ym bLogMoIM.®

15 Logomozgmmb 1Bgbsogln  Lobsdsmomml  gos-
§yY39B0mM90s Logdgbg Nesb-464-2022, 2022 fenols 6
©933803M0.

16 Constitutional Court of the Republic of Lithuania,
Case 11-1993/9-1994, 15/06/1994 Ruling on the Res-
toration of Citizens” Ownership Rights to Residential

bodommzgamb 399609030 LobodsMmenma
dogoonmo: 08 gaMmgamgonlb gomzomabbnby-
000, MMA aagbnman 39M ngbs ambamAgaab
909/ Loogm d0bob bo3zgmab T9d330MgM-
000 800900b, 86 dnbBab MgazmmMmdnb 3gMomedn
Loogm PdMmog JMbBgdedg LO3YMMYO0L YJxMYg-
00b AmM3m3900b Godhn, ImbaMmhAgmab dmmnbm-
360 ©o7LYOYMYOMIE o JLoBYdzmmE 0gbs
00Abggamo - Loozm gmbgdab TgbozyoMy
90bn dMN3Myd0L MomMOSdY, 08 Logydzmoo,
Mmd Loozm ydmozn Bnzmn BoMIMOEagb
dmbaMAgeMNb  Bod33nMYoMNbL  bodzznMM
00Lodn Jgd030m MdONgdhHL. gb 60dbs3L, MmMD
30Mnb Jdgdbgommos 3mamab gmbgdobmob
1600 LadYMNEYOMEL d98330MgMdAL o6 d0n-
Bob Mgxrmmadnb 3gMmomedn LogymMmydalb dm-
3m3900L gsjhom, my gb bogydzmaydo 30ML
3/ goohbno, 3oL 39M oy3doyMmanmMEyds 3MT-
mob goMmgo sMbgdymo gmbgdab dmmbm3zbe
dbmmme donomgdom, MmI qb gmbgods 3ma-
oob 6abomo aym.”

Logobogom bobodsMmmmmad smbadbs, MM
3Mmamab  goymagnm  dmboMmAgmyggdds  o-
39M39L 3mdmab Logmom Jmbgdedy Logym-
M900b PRMds, 89wYbo®, doMmMYdYMO©
00939m3650 1/2 Bogmo bowszm Jmbydnsb.
3Mmamab goymanb godho ©oyze3dnmes Bo-
ol 00650Mo gobobomadob. doybywegze,
0d0bs MM3 dmboMAgggdn doMnsbo@ o
1M009MNEIIMY300J0M© nmbm3zwbgd bLo-
©o3m gmbgdob.®

Lodommzgmmb  B960gLbn  Lobodommem
3obdoMmBHozLb, Mma ,bozxMmgdab s0LMmEMYMH Y-
Mo 096900006 BodmInbomg, TdgLogngmmab
I8myds - dmombmzmb bgmdgdmab sm339-
09, oM dgodmgds oymb boboddymoa. ydmog
603009009 LO3xMMgo0L IJRmWgdab dm3m3g-
003 O 830M3303 d333d0MYdYMNy bogoMmm
M9gbHMAn M9aoLHMOENLMb. dbndbyab
godm, d9Logymmab LHsHYLOL aM@3gyMOE
00A6930L Loxyd3zgmb Logzomm Mggbhmab ho-

Houses.

17 Logomozgmmb 1Bgbsogln  Lobsdsmoreml  gos-
Y3800y Logdgby Neosl-380-2021, 2021 fenals
26 bmgdodgMo.

18 Logomozgmmb 1Bgbsogln  Lobsdsmoreml  gos-
9yY3980mg0s Logdgbg Nesl-1439-2020, 2021 fenals
22 s3Mogno.
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6069M0 nbo JobowaL, 967 dgboggmmg bbgs
3060 36@s nymb amggnbdMmnmgoymoa. 6nbs-
0ndgg 990mbzg30dn, LoggmMmgonb JumMgdy
domobymo oM Asnmgzmgds, 93obmob, Lo-
39Mgoab, Mmammz sObmmybhyMn JRWmY-
00L 8nBoM0o, bobEodIPYMMONL ZogzmMEgmgds
oM ©ond3905“" 3mdmab gmbgdab d9dmb3ag-
30dn 3dgbogymMmgm 3nMob smMmogbzs Bung-
00L 3obdogzmosdn of bEydmEs, Mab o-
Mm@ B3JHMOoMn3n IBMMOYEMAS gMo-gMmn
0600369mm3060 gmydgbdhns dmmbmzbab ho-
9mbOYs™MNOgOME, MYIEs MYommOsb 33mob
Logmamm AsbsbgMn, boaE bbzomabbgs 3nMma
9MoMOMN3000s smMmogbymo o6 Asbobgmo
0MbyoNmOE boM3zgdNabns. mnghy3ob Logmb-
bodygom Labodommmmb gMmo-9Mmo Logdg-
do ombndbymons, MMA LO3YNMYdNL dEE960L
3MbEIx3Ensbmsb gmmo, d909305300 dgfMm-
3ombymyano 3603369mmdnb dgmbg dnbab
603390900L dommz0b bhHMshggns, MmgmMa
bofMygabdMmogom, obg ogMoMmymn ©obndby-
mg00b d9bobsmMAbgdMo.2°

300093 gMmm Logdgdn, ,Logobogom bLabods-
Mmom gobdomtbogh, Mmad Logdgdo sMbydYMO
903039091™J090000  YOIZMP  ©3NOLIOM®s,
3M3mob 3a3mmbNbY o dnbo 3gxmmAb goMmEo-
(339m3g00b 99093 3MAML, MMIgMboE Lowo-
3m Jmb90s gooAbs, BoMIMoagbos / bymad-
dm3069mmos dm3sbybg (©gws), bmemm dobo
330900 (015653M35LYbgg0n) 88339 3MAMIn
nMogbgomb96, dgbodednbo, dnbab Mgzm-
M30b gomamyddn, IM3sbybygdab dogMm Lowo-
3m gmb90009 LO3YNMYdNL yRWgdab dM3m3zg-
0s (sbgoo yxumydab dm3m3900L Lagyd3zmab
30m33mnbBn6ydnm), BoMIMagbL bLosszm
Jmb90009 bod30M0 3oL d9dgbsL, My,
00300 dbMng, AgL3zxnMmgb 960gdndL yB3MgosL,
00300983Ms© BMMOEIL, LoaMagdmmoEab s
39630M303009L dab LOZYMMYdedn dMLYOYM
Jmb900L“? godhHmMmoOMmng YmosL MggobHhMmo-

19 LogoMmonzgammbs 7b7653L0 Labodomamammb
8o0050y3gBomgds Logddgby Nosb-717-2019, 2019
fanob 28 n3b0bo.

20 Constitutional Court of the Republic of Lithuania, Case
2-A/2021, 28/09/2021 Ruling on the Legal Remedy for
the Protection of the Pre-emption Right to Acquire
Private Agricultural Land.

21 Logomozgmmb nBgbogbn  Lobsdsmorgnml gogs-

300ob 3MaMmbgdmonb d98mb3g30d0 gobLoZYm-
Mqdymo 360d369mmob 9b0g90s. gogdbhmomo-
30 gamods 96w h3030g0MEaL dgLbsdsdnbo
9(303909™Y0J000).

»,0mbamAgamgms ngMmoogm 0bhgmgbb nd
dmbg0odg LOZYMMYdNL JRWGONL TM3MZ]-
00 6oMAMOEE]bs, MMAgmnE docn 058330-
©Myomab gob3zoMaznb LBYMMELDb 336MBLS-
6060000©93ME, IBMM BYLHoE, LogmMIMm
60gbob dgomn ASBsBgMAL Loxyxd3zgmdyg go-
3000 ©o $9M, 358330M7dmab dsd0b, bmaenm
dma300b900m, Aygdqgdab bymdgzmymgoalb Lo-
®}1d39mdY, 30M39mn dm3sbybab gobzeMmagznb
bzgMmmdn sIMABES. IM3sbYbggd0 LoMmAgmb
dmbomAgmams 359330M7dmab bLod3z3nEMM
doLob o 89033000Mgms BEMab qomgmgdob
0MabBbmMMo gobbodM3zMody 8943gb@MnMgdom
099003696“%2 9bgogbo d90mbzq3900 3MIMDBY
Lo3nMgdaLb JRWHOOL BoMAMIMONL 3obm-
B6LOBNbVOMAEIEM boboomb dsHomgdl, MydEs
Lobsd gL oM EoEENbEYdy, Jmbgds dgndmy-
00 gobbgnbab 39Lodg 30M7xddY. 3MMOMADLY,
MmEgbog 3MmAmab dod33000M9dgmMa 30M3o3L
I3mM90sb gmbgdedg ob xngmMmoL, Mmad dob
©930M30 JRmMyds Jmbgdedy, Jmbgdab dgbodg
30M00L bLogxmMmgosdn smdmAgbob Mobzn 0d-
M09, 3903300M7L JYysmndgds B0bsbBsMN
dmmmEnbo o 383300M50M0L goM©OE3s-
m900b 89093 99093300Mg900 16y9096 ©O35D.

bogobogom bLobodsmonmad sembadbs, MM
L00Mmomng, bomAgmo of FgnEe3L 3oMEo-
306  domomgosb oymooymo  0bhgmgbob
00M03dY, MYI3s, ©o30L GoghmdMnzn goMy-
9m90900L gomzamnbBnbgdnm, yoagms, MmI
dmbomAgaab LML Jmbydodg Lognmmgdab
183my00b m3m390s (50a6s), Mmagmog Ls-
©o3M@ godbomn goMnggdgonb boxyd3zgmdy
omaMm goohbno. 88 30Bb60L dombyzs 3o dbm-
omE  smnaMmgdnmo  bomAgmob 3oMmogddo
d99dmgogmng, o8 dmmbmzbob Mysmndoin-
0b LodyomMgosb dngym3zbgdoman bamAgmo Bo-
MIMoagbL, LobodsMmmmm 30, Ladmgomsgm

0yY30B0mMgds Logdgby Nesl-276-2019, 2019 Hanals
17 dsabso.

22 Logoozgammb nBgbogbn  Lobsdsmorgnml gogs-
§y30B0mmgds Logddyby Nosl-1070-1029-2016, 2019
famob 15 ;gdgM3samo.
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LadMmMEgLbm 3Mmgdbob 248-9 dgbanab 0d3gMo-
hoymo 990030006 godmadnbomy, 3960 go-
LEEY0s LaboMmAgmm dmmbmzbob o 39M dno-
39036900 dboMmgb 0dob, Mo3 oM Jmbmzny, o6
00009 99HL, 300M7g 0b AMoNbM3E.. 30©Ybo,
3omodo 913360, MMT smoomgdomn boMmhgman
3obbobnmzgm 9900b3g3000, EoYd3909mMns“2
LobodomoMMa mogz30bo YJRWYOsIMbLbNgOAL
}3M3amyddn gobobbzo3s 3obbion o dMogoe-
B6LzoO bognmbydo.

,0030boE0M Lobodommgm 0BN3MydL obo-
AngMgoymo goabyzghomadab badommnmyod-
M03 obodymMgosb o d0nhbggLb, MMA Lodo-
Momgdmozn yMoogmomoob BosmMImImonb
©Mmob gomzomabBnbgdnm J390amads bo-
Lodommnmd LEMMo gobdoMmdo Lodmyome-
gm bsdsM b 3MgdLoL (1964 Banob Mg@od-
300) 539-9, 544-9, 556-9, 540-9, 541-9 ©& 556-9
dxbagon. bogobognm d9e3900L BoMagmgoddo
30, LabodomMmEMMT Vdodgdnm smbndbs dg-
0930: ImbomAganb dmmbmzbab nyMooym
06hgMmgbL F833000M0™MAL gMBgdadg Logym-
M900b Jumydab Im3m390s BoMIMoagbL,
MmIgmboE dbomg 930380M90L 03sb, MMA 0go
0003300M50mab goMEoE39mgdab d90gma
R33JHMOMN300 YIRS JMmbydsL. o3 RagHL
3M 9mobbdgds dm3sbyby, MmAgmog Jmbgdab
M93obhMomgdgmo 9gbogymmgs (Bobds do-
000, MmIgaoE goMmmaE3momny, babmibomm
Bobnoy dmo3m3s LLd330MM). Sbgm 30m8MY-
00d0, bodmgomogm bLadmmEgbm 3mEggLbob
102-9 9ybaob dgLodsd0bs, dMmboMmAgEAL
93000900 00330M0 goMgamydgdnb domnmyds
s 9(h30E909mg0900Lb BoMmoagbs, MmMIgm-
00 360000 EOEILHYMEYds JMbBgdab ©o-
IRmao0b Godho“* gmbgdob MyaobhMmoznnb
B3JH0 © BJHMOMNZI® IYBWIO0L Bagho
90836900  odnMmob3nMmydym damas-
M9gmoodng, 30 @MML LobodoMmommm doMomoE
mMm0gbhoMmLb dh303909m™e0900L BoMEagbaby
©@o 09bodsdnbo goMgdmygdgdab donmnmgdo-
99 9390900.

23 Logomozgmmb 1Bgbsogln  Lobsdsmomml  gos-
0y39®0mgds  Logdgby Nosl-949-885-2017, 2018
fanob 23 ;gdgMm3smo.

24 Logomozgmmb 1BgbsogLn  Lobsdsmomml  gos-
Y398 090y Logddgby NesL-1081-1001-2017, 2017

fanob 25 g39809M0.

7193m900L oa)bnobmzab bLogoMm bmMm-
0000 90Looggdalb Lognmbobmzgab ,3omo-
Hhod doyooms LogoMmmzgmmb Loadmdomogdm
3mgdbab (1964 Bmab MgEsgdEns) 92-g, 93-9,
103-9 Oybmgddg o gobdoMmps, MmI 1960-
0060 Bmgdabomznb Loogm dnbob Bozzgmo
BomMIMoagnbms dbmmme LobyMABaxmML Lo-
39000903, My3 03 3gMomdn godmmoEbags
339mub@Hnb 60bsdMmab, MmgmMmz dgbozncmMab
JIRm9090L d0bob 653390009. dmJdgon Lodm-
Jomogdm 3mggLbob 1513-9 Igbob ;mobobdo,
domo®od gobdomdo, MMI sdMJ3ggdymay
3o6mbads x3ndo3zxMm 3oMmmo LoggmMmgodoE hAom-
3omy dbmemo ob 6o339m900, MMIMydai
000 3gmbom 3obmbongm LoMagdamdsdn o
MHMIMYOBIEIE JEYdMME 0ym obmsggoymo
30Mmo bogymMydedn sMbydyMN 0bEN30EYS-
Mo bobmygodn. 88 BmMAnL Bndsbo nym - Hd-
MmY639maym 3000390 oMo Lagymmgds Mm-
3mMmE d9bmoody, obg3g — dnbodyE, MMIAMab
3Mbydnm d905396gm B6oBoboE BoMImo-
039600 nbnznysmymo bobma. ndobomzal,
Mmad 03 dnbanob 00bsbdo, 30M0 snafmydym
0gbgLb 3060b bs339m0L gbagymMy, dyEnY-
0gmny, 0gn nymb nboznEyemymn bLoabwab
09Lo3mMYg o d9Lodadnbo sghob Logydzgm-
99 godmymanmo 3gmbogb d0bab 6o339m0.
00300 dmbomAgmalb gobdoMmbgdom, 1960-
0060 Bagonb d90amad dnbo myobn Loozm
00600 6033900 d3M BEMOL. 88 BaLoo VZe-
3903m0 3060bL 60339000L LOZYMYdT0 o@o-
3900 M9gxmM0MEIOMEL ,330D033M0 O 3gMdm
bodommgob nyMooymn 30Myd0b dxEMmMdY-
am0s30 (bsMmagdmMmoOsdn) sMmLYOY dnBab bo-
3390090099 Lo3xMMdaL JRWYdAL snaMydab
dgLobgd” Logommzgmmb 3obmbom, MMAobL
dobg3nmoi dnbab 60339mmBg Loggmmgdab
IR@gonb dam3mgzgdab ghom-gMon 9y3omg-
0gmo 30Mmos 9060b 653390000 EMds nym
(BoMmndMINgMo© 36 13006507Md© 3939
00b gdnm) =

0d0bobhMmogogm  bLoddgms oo
gmm-gmam Logddgdo sgnbL, MMA ,bodmgomo-
dm bLodomomob 3mEagbob dmBabMnggdnELb

25 Logomozgmmb nBgbsogln  Lobsdsmorenml  gos-
§y30B0mgds  Logdgby Nesl-416-393-2014, 2015
fanob 20 s3Mogo.
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(80Bs dbmanme LsbymABaxkML LogymMgds-
30 00ymxygdmEs). Logmadmm Bogbab Bmbs-
3909060L dobg3znm, 30MoE LoMagdmods-
do oMLYOYm Tobob 603390Bg Loggmmgdob
7193mgo0b dm3m3900L dgLodmadMMods Mo-
30330M39My© gom3smnbBnbgdym 0gbo 1992
6ol 00630M3n obygdyma Babob Mmgxm-
Mmdno (,Logommzganmb  Mgb3yoanzsdn Ls-
bLMBM-bodgyMbgm 36036y gdalb d0bab
Mmaxzmmdob dqbobgd” bLodommzgmmb MgL-
330emng3nb d0bobHMmms 300069H0L 1992 BEab
N°48 oagbnmadnlb 39-5 3369hHnb Tobyco-
300, bogdommzgamb Mgb3ndmongnb dmJomo-
9990%9 306mbom owaggbamo bmMTnb qgomg-
mgodn Mogbymo bLogzaMdnadm, LdOMg o
Loogomagm 306900 JLOLYOE MO FoIONMDY
8001 39Mdm LO3Y0MY033N). bazobagom 3smobs
0mbndboglb, Mm3 3nbob Mg@mMmTnb 3MmEgbdo
00600boM3axoMMONL JRMYONL doobHy-
909 boabgmdbogm ogdHob goggdnb gMmmo-
©9Mmo Loxwydzgmb domyds-hodomgdab sgwmo
BoMIMoagbo?®

bbgs Logdgdn ,Logobogom bobodsMmmenm
3bg39 ToyonmgoL, MmMA LogdoMmmzgmmb bLo-
bgmdbogmgdmnzn ©odmMy30gdmmodnb dm-
3m39000©9 006s BoMIMoaggbos dbmmmmeo
LobgMABEML LoggmMMgosh o dmJomodgg-
0L goVg39IMELm dbmmme LaMagdmmodnb
J93mM000) P300ME ob @Mmydnm. dnbab 3m-
©99L0ob 89-13 Bgbanob dobg3z0m, bomggomm-
00bm30b 806s gonEgdmes 3ndMAz0Lb Bybo“?

Lobodammmm dBHYLHYOL, MMT omydo-hHo-
00M900L odhob goxmmMdgdobob ©od3907-
oo bomMzgv900 03Mo30039 of godmmozbogb
793m9000L odE39g6 mM3ndgb@o dnb smnsmyg-

26 0b.: Logomozgmmb NBgbsgLn Lobsdsmormml go-
©fy33B0mgds  Logdgby Neol-695(33-21), 2023
famol 26 s3Mogmon, doomomgods: ,LagsMozgmmb
MaLb3ndmanzal dmdomagdgomomsnl Lafhmagademmosdo
890053309 d0fob 6533700907 ©mM3NTg6ES300L
3ox3mM300L Mygnmomydals dgbobgd” Lajommsy-
mmb MaL3ndmn3zol GobobEMmms 3s00bgBols 1993
§anol Ne503 oaggbomgdals 33-2 39673@ 0.

27 Logomozgmmb nBgbogbn  Lobsdsmorgnml gogs-
0y30@0mMgds Logddgbg Neodl-595(23-22), 2023 Hamals
20 ogdgM3smo. dgoc. Constitutional Court of the
Republic of Lithuania, Case 10/1994, 19/10/1994
Ruling on the Restoration of the Ownership Rights to
Residential Houses.

00L. ,Logdomm3zgMb 306MbIYOMMONM o-
039600 B5b0c dgagbomo dnnhby30 0b939
000900-AdoMgoab ogHhn,® MmdgmoE oM 399-
L0530 ,Lodommzgmmb Myb3xomnznlb dm-
Jomodgmom3ab bLoMggdMmMOsdn FooEgdym
00600 6033909099 ©M3nd96®Ho300L goazmMmay-
00b M9ayM0Mmydab dgbobgd” LodoMmmzgmmb
Mqb3xomnznlb dobobHmMs 3od0bghob 1993
Baob 28 0360LNbL N2503 EoaabnMgdnc -
9h3039073m agmMISL, 8ogMod 8300YyMangoL
508 dgbanab 0" 939396dhom domzamabbnbg-
0y dmmbmgbgolL. o3 6mMmIgdalb dgbododo-
Lo Eombobos, MMA dnmyds-AadoMmgodab sgdmo
d0b 9IxMmMOgmb 3gabob FommmMdMAngM dm-
omE0bb ndabs, MMI dmobEgbb domyds-he-
00M900Lb sghoo IM3M3nxo Mo LogxmMmgodnL
393mg00b Mya0bhHMaENab bogomm MgqgbMmaon.
Logobogom bLobodoMmmmMb LbEMIddY godm-
3boadymads s@dnbabpMmogoymn MmMEI6ML
BoMmIMBognbgmds osabhyms dImbomAy-
oob dogfm boMmggnbhMmogome boMmoaggbomo
©M33996MhnLb 30mMnEYMmMOs o 3mbndby, MmI
08 9(o30bmznb boMmygabdHMmogomeE dmambm-
360 3dMmog3 6030Bg LOIYNMO0L YaMgdab
0m3m3900L ©ododM3zmMEmydg  3aMmgdmydsb
d0MM BaMAMIE]b o 3o0bMbam gomzsmabbo-
6903m0 Lomsbom EmM3YdgbHob BoMmywab-
@mMMOY. 880, sTnbnobHMIEZNYMO MMZSOM
0030039 sobhHMadL dmbomAganab boMy-
30bMmoEnm gobEbondgdalb ozdoymanmyg-
0009 yoMmab mgdab dgbobgd domydymo Bo-
©3b6y39hH0mgo9o0b doMomso BaghmoMmnzn
Logydzmab sMdMLYOMASL. bogobagom Jomoe-
Hho bodgabdnm obndbogL, MMA ImbomAgmob
nbhgMmgbdn dg0030mn ydMmozn gmbgodab M-
30bMonab 9MovEMm dsdM3MMdgm
30Mgamgoo 0dnbabhMmogngmds mMmasbma
000AbBno oMaboMoboMm PRWYONL odoe-
bHYMgog0 EM3YgbHbL BoMEagbs o bb3ge-
339M0 EM3x996hoEn0m dgLodsd0bn ya3Mgdab
©3aLbHyMgdab dgydmgdamds. bogddab dobo-

28 Logoozgammb 3obmbo ,,d0%al 653370190 nBMg-
0000 LOLEZTYMO s L3mMsma MxaoLbEMsEnnl
Pabobs o LozssbEMm dmbosgdgdoal Lyymym-
x30b Jgbobgo” (2016). Lobmazamm-LodgyMmbym -
60361maydol d0fol 6533900700L LamggaLbBMogom
©m39376@700L mygsmabgools Logydzmygdo. 83-
17 8xnbgamol dgmMg 3nb3@ob ,,0“ J393n63Eo0.
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mgdnm o dboMgms gobdompgogdom, dom
dmMmob, M35 sdnbabHMagnyma MmMasbmb
BomMAMBoaggbmab dngMm LabodoMmmem bbom-
0009 90339090 gobdoMmbHgdnm aabhYM.,
Mmd dooomgoymn goMmgdmgds MgomyMo©
0/ BoMImognbme bgmdnddmam gadhmmb
M930bHMo300baM30L. ym3gmnzg Bgdmom-
60360l gomzemabBnbgdom, bogsbognm Lo-
bodomangm ;Mm3mab, MmO 0d 3nMmdyddn, Mm-
©9LoE F0mgx0s-AddaMadnb sgho sabHhyMmgolL
dmbomAgaab 8033300Mg0Mabsm30L dabob
60339000 godmymaxsb, obg3g, 03 goMagdmgodaL
39033m0bB069000, MMI ELHYMEYdS Logo-
Mmm M9gbH™MIo ydmoe3 6030100006 o3o3d0M9-
om0, bobhgdymao MyanbhHMoznab sdbobzgmon
©mM31d96Mo30nb sMbydMOL,” Lobgdys dTN-
BobHMmognymo mMmagebmb dbMnab dmbomAg-
mob I8mIonb EsM®3930b Bogdho - 6mgoab
3obdo3mmosdn boMmyagabhMmogom BomMAMgdab
JLO®Yd3™MM gognobymgdnms s yLbbmmMm go-
©o6Y39M0mgdgoob domgdom dmbaMmAgmgb
0fM 30930 J0myoo-Hodamgdab sgHnom gowaEg-
09 9060L 653390107 dM3M390m0 JBRMydab
LO3Y0MYOd© HMIBLBMMINMYdNLY O YJdMo30
dmb6900b bodmgomogm dMmyb3edn dmgzg30bL
dgbodmgdmmos, My IMJdggdg003 93606900L
LogoMmm MygbhMmab YAMo3MgL ob0dbYMYdLDL,
0ymb bodmgamagm dMYb30L bHodnmyMmMOnLY
©o bogomm BgbMngnL goMabhn. 3

bogmdmm Tobob DbLoMmygobdHMmogom Bo-
MAmgoob PLo®Yd3mMm gognabyMmgdoms o
3MobBmMmo  goabyzgdhomgdgdaob Tdomagdom
Logdomm3zgmb dmgomagggob oM GngEsm don-
®900-Aa05M7g00L sghom o6 bb3s M3YTgbhHom
3003999 d0bob 653390007 dM3IM390 ™0
JIRma00b LognMgde HMIBLEMMAnMydLY
©o 9dMmozn gmbgdab Lodmgdomogdm 6Myb30d0n

29 dm3sLyby 9nbobEMsEoPMn MMasbm ssLEY-
MoL B0nmyxdYm Gamo@mmasby degdsmy ydMss
60300%7 s 8oL 8ndgdsfgy Gamo@mmasty dofob
6533900900L  LomyaobEmMognm bmdfgdal, ggma-
Moxonmo  sagnmdgdsmymodal, Lsbmamydalb
503360bsmM30L  SyEomadamo LodysgoyMmo o
8amegboynm-Gmamgmoxiznnmao dsh3gbgdmgdal dg-
09333M0 ,y300030m0 BJI60L” SMLYOMOL.

30 Logomozgmmb 1Bgbsogln  Lobsdsmomml  gos-
043G 0mgds Logdgbg Neodl-133(3-20), 2021 famob 9
©933803M0.

dmdg3930L dgbodmmgdmmoy,® Me dmJdgwg0g-
003 oMy dbmeme 03606900 Logsmm MYabh-
Mob y0mo3Mmgb obndbymdsl, nymb bodmgo-
magm 0Myb30L bHsdNYMMONLS s Loagamm
BaLbM0goLb goMobdn, oModgm BoMIMowagnbL
L39083300M9M ©S3900L bgedqgdbymo LODS-
Mmomgomag 3oMmygdmgdsb, dgdamaddn dmy-
©o3L obgMmdob mo30bBEMYdLL 3MIIn.*?
dommomny, dnbab MggnbHMmagnob 00dwnbo-
M9 bLobyWAbngym MaamMMmTs 860d369mMm3650
300MHnggdob gmbgdab MmggobHMmagnab  bLo-
30bL, mydEs 0gn 39M sdMbByM3L 3Mmomy-
9oL  3obIHo0gdL. TgLododnbo, obwgMmdab
00300983mg060L 9dMYE3s 3MIMAn goMo-
0gdbs LogdoMmm3zgmb dmJomagdgms 3gMmdm
Lo3nMgdalb 3MmMoOmMgda, MmMIgmoE Zobm-
60bAngMa 0903300M9700LM30L JBRMM FghHoE
©o30bsbNdMydgMNY, 3000Mg obgMdom 090-
3300M9mam30b.3

©Jabd3by

3Mmomadgdn, MMAgmoms smdmbogbzmg-
M3 30BMgymMadns bognMmm, bEMoGoE 39M
©oM9ggmnmEads. LEmMMa® oLy SMIMABES
©nab B69bM0gdn obgMdab ®o30LBgdAL
d9%my30 3mamdn, MmEabsaE godmnizgos
bommymggdn, MMAMgoLbog 3Mmamab 6g3Mgdo
36ygomEbgb obgMdmob ozezdnmgdno.
3dn@ma, 3mdmob gmbgdsbmob dndommydom
oM 6o Addmyomndgb oMmabBmMmo Imenm-
©0nb900, M3 3xmMgoab Mygob@HMmognob, om-
39096(hHgdLy o T9LO3Y0MgMs EVEEJ06sL dg-
qgbgos. 88 33wmg30L 3603369mmds 3MAab

31 dgoc. Constitutional Court of the Republic of
Lithuania, Case 20/94-21/94, 8/03/1995 Ruling on the
Restoration of the Ownership Rights to Residential
Houses.

32 Bmndg, 0. (2023). gmMBsmabdn Jomomn Lods-
Mmoomdn — 30Mms@alboe LazmMbLENEGNEoM Lobo-
dofmoremmb 3Mmod@niol dabge3nm. Loxsthm Lods-
Mool gnmbogamo, 1, 124.

33 ©585@7000 0b.: ho@madzomo, 0. (2004). 3mdmo
Jofmoyym Lodsmmaomdn. omdomabo: ,,d3M0©0sb0”,
83. 11; ho@md3znmon, o. (2006). ndMms3 Jmbgoshy
La3NMgo0L YBRgdalL HomBmamonl domomowon
LodsmmmgdMmn3zn sb3gd@a00. mdamabo: ,,dgMogon-
560, 33-33. 80-85.
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