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FIELD OF APPLICATION

OF ALGERIAN COMPETITION LAW
TO INTERNATIONAL DISTRIBUTION
CONTRACTS

(Model Trade Concession Contract)

Lakli Nadia

Doctor of law, Senior lecturer,
Faculty of law University of Ain Temouchent Belhad]
Bouchaib, Algeria

ABSTRACT

The astonishing expansion of the global market and its trend to-
wards globalization and the spread of international contracts have
led to the emergence of international distribution channels aimed
at achieving economic development and, thus, to the need for the
Algerian market to integrate with these economic developments by
creating an economic environment commensurate with these con-
tracts considering free competition.

The franchise contract is one of the international distribution
contracts that contribute significantly to the development of devel-
oping countries by expanding the spread of major brands across the
world, but these contracts are subject to some competitive legal con-
ditions to avoid competition in the market.

Through this study, we will learn about the concept and types of
commercial concession contract and the scope of application of the
provisions of the Algerian competition law to it.

KEYWORDS: Competition, Market, Distribution, Concession contract
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INTRODUCTION

Distribution occupies an essential place in
international economic exchanges, as it contrib-
utes to the promotion and delivery of goods or
services to consumers around the world, so dis-
tribution contracts are a marketing tool aimed at
improving communication between a particular
product and its potential buyer. Distribution ap-
pears as a stage of economic activity between
production and consumption.

Distribution is “the process of delivering prod-
ucts to the final consumer, through a group of insti-
tutions. It is considered one of the main marketing
functions and aims to deliver goods after comple-
tion of production to the last consumer, and the
routes they take from producer to consumer or
user are called distribution networks.”

Franchise contracts are one of the most promi-
nent international contracts that have contributed
significantly to economic development in devel-
oping countries, spreading major brands across
the world and benefiting consumers from them.
However, such contracts may constitute restrictive
practices of competition when abused and may in-
clude advantages for the producer regulating the
network, while harming the economic situation of
the distributor of this network. While this method
allows producers to follow a comprehensive trade
policy, exercise control over their products despite
the multiplicity of their sales centers in the market
and ensure a harmonious service to consumers,
distributors are in a subordinate position towards
the producer and are forced to respect the contrac-
tual terms imposed on them by the producer and
are forced to respect the contractual conditions
imposed on them by it. Most legislations, therefore,
regulate competition rules applicable to such con-
tracts to avoid producer abuse and to maintain the
good conduct of competition.

The importance of this study lies in the spread
of commercial franchise contracts significantly at

1 A. Thalmann, The protection of Networks Distribution
against Trade parallel: Study Compared rights
European, French, English, German and Switzerland,
L.G.D.J., France, 2001, p. 06.

2 Sh. Al-Askari and K.E. Al-Kanaani, Distribution, Wael
Publishing House, Oman« 2004, p. 10.

present and their effective role in contributing to
the economic progress of developing countries,
in addition to the interest of most legislation, in-
cluding Algerian legislation, in the application of
competitive legal provisions commensurate with
the economic value of these contracts.

This study aims to define the concept of fran-
chise contracts with their types, and highlight
the role of Algerian competition law in regulating
these contracts to maintain free competition and
the good functioning of the market.

Based on the above, we can raise the follow-
ing problem: How effective are the provisions of
the Algerian competition law in regulating fran-
chise contracts?

To answer this problem, we will discuss in the
first axis of this study the concept of commer-
cial franchise contracts and their types, while in
the second axis, we will learn about the field of
application of Algerian competition law to these
contracts, following the comparative analyti-
cal approach.

1. THE CONCEPT OF THE
COMMERCIAL FRANCHISE
CONTRACT AND ITS TYPES

There are many concepts of the franchise
contract and its types, and it is worth defining
the concept of the commercial franchise contract
before identifying its different types.

1.1. The Concept of the
Franchise Contract

A franchise contract is an agreement through
which the owner of a particular mark is grant-
ed the right to use the latter by an independent
economic agent. The mark means “the distinctive
feature that the merchant places on the prod-
ucts he manufactures, which is a factory mark,
to distinguish them from other similar products
offered on the market.”® The jurisprudence also

3 J. Bussy, Business Law, Dalloz, France, 2001, p. 376.

Lakli Nadia
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defines the concession contract* as “a contrac-
tual means of cooperation among independent
projects, which depend on the transfer of tech-
nical and commercial knowledge and associated
intellectual and industrial property rights, and
technical assistance from the donor to the recip-
ient who exercises his activity in accordance with
the standards and conditions of The donor plac-
es them in exchange for material performances
of the latter, to replicate the success achieved by
the donor in his business.”

Another aspect of jurisprudence defines it
as an agreement through which the producer
undertakes to put in the possession of the dis-
tributor® a trade name or mark that ensures its
exploitation in the best conditions. Some argue
that it is a distribution contract that combines an
enterprise with a mark or logo with one or more
independent traders.®

Hence, the benefits of the franchise contract
are evident to us, as the supplier benefits from
the latter by expanding the geographical scope
of the Muntaja mark due to its reuse in other
geographical areas, and the distributor obtains
expertise and skills while maintaining his inde-
pendence, and the consumer in turn benefits
from the quality of the product.’

Although the franchise contract is similar to
the selective distribution contract through the
desire to unify the conditions for marketing a
high-quality product or service and expand the
spread of major brands across different countries
of the world, it differs from it in that the suppli-
er does not select its network members within
the scope of the franchise contract according to
specific criteria, but this agreement assumes that
the supplier has sufficient skill before establish-

4 F. Zerawi advantage Full in law Commercial,
Intellectual Property Rights: Industrial Property Rights
Commercial, Literary Property Rights and artistic, Ibn
Khaldun Publishing, Algeria 2006, p. 201.

5 G. Ripert, R.Roblot, Treaty on Commercial Law, T.1,
13t ed., L.G.D.J., France, 2006, p. 367.
6 D. Pialot, The Complete Guide to Franchising, 3" ed.,

L'express, France 2007, p. 15.

7 Y. S. Al-Hadidi, The Legal System of the Commercial
Franchise Contract, Dar Al-Fikr Al-Arabi, Egypt, 2006,
p. 27.

ing his network to exploit it by distributors.®

The franchise contract is based on an essen-
tial criterion, which is the transfer of “skill”, and
the latter is defined as a set of practical knowl-
edge that is, transferable, not immediately ac-
cessible to the public, unlicensed and granted to
those who are fluent in this group a competitive
advantage.® Skill is defined in European legisla-
tion as a confidential, substantial and identical
collection of unauthorized practical information,
resulting from and tested by the supplier.®

The exploitation of the mark is permitted
through the “trademark exploitation license”,
which is defined as “the contract by which the
owner of the mark agrees to grant third parties
the right to exploit it in whole or in part, exclu-
sively or not, in exchange for payment of an ap-
propriate exploitation fee called royalties.”

As for the legal definition of a franchise con-
tract, it is not contained in Algerian law, but the
Algerian legislator deals with the provisions
of marks in general by Ordinance No. 03-06 on
trademarks™ without referring to the contracts
contained in the marks as well as the legal obli-
gations arising from there.

We point out that the commercial concession
contract must be distinguished from the commer-
cial license contract, despite the similarity of the
concession contract and the licensing contract in
the goal of enabling the licensee to market the
products of the owner of the mark through the
distribution contract, but the commercial license
contract is unique in exploiting the mark with-
out the rest of the elements of industrial prop-
erty,® while the commercial concession contract

8 M-C. Boutard Labarde, G. Canivet, E. Claudel, V.
Michel-Amsselem). Vialens, The France Application of
Anticompetitive Practices Law, L.G.D.J., France, 2008,
p. 163.

9 J-M. Leloup, Franchising: Law and Practice, 3rd ed.,
Delmas, France, 2000, p. 53.

10 Commission Regulation (EU) No. 330/2010 of 20 Apr
2010concerning the application of Article 101 § 3 of
the T.F.U.E. to categories of vertical agreements and
concerted practices, art. 1 (g), J.O.U.E. No L 102/1, 23
April 2010, p. 3.

11 F. Zerawi, previous reference, p.252.
12 of July 19, 2003, G.R. of July 23, 2003, p.44.
13 For example, licensing the exploitation of a mark
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includes, in addition to the exploitation of the
mark, the exploitation of the rest of the indus-
trial property rights, the transfer of technical
knowledge and the provision of technical and
technical assistance by the™ grantor.

1.2. Types of
Franchise Contract

The franchise contract is characterized by the
flexibility of its legal system and its easy appli-
cation to various products and services. It is di-
vided into three categories: service concession
contract, production concession contract and
distribution concession contract.

1.2.1. Service

Concession Contract

This contract aims to supply services bearing
a certain mark, through which the licensee is al-
lowed to market certain services under the brand
of their owner but to follow the same commercial
policy followed by the latter. Such as services that
carry a famous mark in the field of hospitality.”®

1.2.1. 1. Production

Concession Contract

This contract aims to expand the distribution
of the product, but it is considered this type of
service concession because it is not only com-
mercial technology but also manufacturing tech-
nology, thus a complete activity. Such as the own-
er of the mark builds a factory,”® but the licensee
sponsors it, through his permanent technical
presence and by marketing the products he man-
ufactures after obtaining a license to exploit the
mark.” One of the most important advantages

L’OREAL which do not need to exploit other elements
of industrial property.

14 For example, exploiting a mark RENAULT Needs to
exploit other technical and technical elements that
the donor is obligated to provide to the recipient.

15 G. GUERY, E. SCHONBERG, E-M. LAFORET, Business
law for managers, Ellipses, France, 2009, p. 123.

16 J. BUSSY, previous reference, p. 378.

17 G. GUERY, E. SCHONBERG, E-M. LAFORET, previous

resulting from this system is to bring the place of
production closer to the places of sale.

The product concession contract applies to
large enterprises, for which this agreement is the
only means of exporting products, and what con-
stitutes international commercial operations.® It
should be noted, however, that the activity of the
licensee in this case is not considered a branch
of the trademark grantor, but rather an indepen-
dent business or project under the licensed trade
name, but it is characterized by complete sym-
metry between the brain units damaged in differ-
ent regions despite the multiplicity of licensees.”

Therefore, the licensee, in this case, is con-
sidered a production institution on the one hand
and a market on the other, and therefore, this
duplication of activity is the main reason for the
lack of this system due to its complex features.

1.2.2.2. Distribution

Concession Contract

Through this contract, a product or group of
products under a certain label is supplied, and
this is the system in force. The licensees in this
agreement form vertical structures that allow
the circulation of the product from production to
consumption, and this system is included in the
distribution networks due to the commitment of
the institution concerned to ensure the distribu-
tion of the product to the final consumer.

2. THE FIELD OF APPLICATION
OF COMPETITION LAW

TO THE COMMERCIAL
FRANCHISE CONTRACT

Despite the importance of franchise contracts
of all kinds in achieving economic development
and enabling consumers around the world to ac-
quire products and services from major brands,
they may affect the integrity of competition

reference, p. 120.

18 For example, exemption agreements concluded in
the field of supplying products with famous brands
across various countries, such as Coca-Cola, Kandia...
Etcetera...

19 J-M. LELOUP, previous reference, p. 31.

Lakli Nadia



[N
NO

#27, Lgdngddgéo, 2023

Lakli Nadia

through some arbitrary clauses towards distribu-
tors that the grantor may include in the contract,
which requires the prohibition of such actions in
the competition law, but the flexibility of compe-
tition rules has led to the application of some ex-
ceptions to this prohibition.

We will first learn about the prohibitions of
the franchise contract in competition law and
then address the exceptions to this prohibition.

2.1. Cases of Prohibition of
the Franchise Contract in the
Competition Law

Traditionally, in franchise contracts, some
clauses are included, such as regional exclusivity
and non-competition, and this is reflected in the
protection of both the grantor and the recipient of
his rights and the way these rights are exercised.

2.1.1. Regional Exclusivity

The terms of exclusivity are one of the most
controversial conditions in legal thought because
of their impact on the freedom of trade exchange
between the different parties, and in what is consid-
ered, according to the liberal commercial thought,
a restriction on freedom of trade and a reason for
monopoly and market division, especially when it
comes to the absolute territorial limitation clause
through which the licensee is obligated not to mar-
ket the product of the owner of the mark except in
the territory specified by the latter, so we are in the
process of restricting competition.?

This clause may limit the freedom of the
trademark holder when it comes to the latter's
obligation not to conclude similar agreements
in the same geographical area specified for the
licensee, thus ensuring that the latter is exclud-
ed from the exploitation of the same mark by
another enterprise. The clause may also aim to
restrict the licensee's freedom when the licensee
commits not to deal with other suppliers.

It should be noted that within the framework of
a network, the trademark holder may impose on its

20 Y. S. Al-Hadidi, previous reference, p. 232.

members the sharing of the market among them-
selves and the need for them to respect these lim-
its or prevent them from making advertisements
outside the specified geographical area, which may
impede competition among them.? However, the
trademark holder can impose an exclusive obliga-
tion on the licensee only for skill-related products
where such obligation is necessary for their ap-
plication.??

The franchise contract can also appear as a
restrictive practice of competition by infringing
on the freedom of the parties, especially when it
comes to the need for the licensee to respect the
prices set by the owner of the mark and the need
to follow his commercial policy.® Such agreements
focusing on the imposition of prices by the trade-
mark owner were first addressed by European
law authorities in 1986, when the Court of Justice
of the European Union showed its desire to avoid
preventing licensees from competing among them-
selves by freely setting prices without the influence
of the trademark holder. The European judge con-
sidered that the price fixing applied by the owner
of the mark constituted a prohibited practice be-
cause it restricted the freedom of licensees and,
thus, competition.

The means of control granted to the trade-
mark holder vis-a-vis the licensee may also be-
come a tool that restricts the freedom of net-
work members to set prices since the licensee is
obliged to follow the instructions of the trade-
mark holder.»

The Algerian legislator has prohibited exclu-
sive contracts under Article 06 of Act No. 08-12,
amending and supplementing Ordinance No. 03-

21 J-M. LELOUP, previous reference, p. 72.

22 C. POUND STERLING, the development of the
protection afforded to the franchisee in its relations
with the franchisor at the stages of performance of
the contract and its termination, thesis of Ph.D.,
University of Lille 2 — Law and health, Faculty of Legal,
Political and Social Sciences, Doctoral School, 2010-
2011, p. 30, No. 74: www.edoctorale74.univ-lille2.fr

23 G. GUERY, E. SCHONBERG, E-M. LAFORET, previous
reference, p. 43.

24 C.J.E.C. 28 Jan. 1986, Pronuptia Back: www.eur-lex-

europa.eu.
25 T. GRANIER, previous reference, p. 4.
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03 on competition, which stipulates?® that: “It is
considered an obstruction, limitation or breach
of the freedom of competition, and prohibits any
act and/or contract, whatever its nature and sub-
ject matter, that allows an enterprise to monop-
olize the exercise of an activity within the scope
of application of this order.”

While European law defined exclusive distri-
bution as any direct or indirect obligation im-
posed on a supplier to sell its products or ser-
vices specified in the contract to a distributor
located within the European Union, the? EC Court
confirmed that exclusivity agreements that pro-
duce weak effects on competition are not includ-
ed in the prohibition.?

Thus, exclusive distribution consists of the
supplier's acceptance of the sale of a product to a
certain category of distributors to resell it in a par-
ticular territory and for a certain period, and at the
same time, the distributors are obliged to respect
these terms, and the restriction of freedom is man-
ifested by the obligation of the producer to supply
his products to certain distributors only.

Therefore, the franchise contract constitutes
a vertical restriction of competition due to its
contribution to reducing the chances of new
competitors to entering the market or maintain-
ing their competitive position through the re-
strictive supply clauses they need to ensure ef-
fective competition in the market.?

Accordingly, it is required that the exclusivity be
specific in terms of time and place, as the condition
of a complete minority is considered a prohibited
condition due to its restriction of competition, and
if the commercial concession contract includes
such a condition, the Competition Council can in-
tervene in this case to take the necessary measures
to put an end to this prohibited act.

2.1.2. Non-Competition Clause
The non-competition clause is a provision
through which one of the contracting parties un-

26 of June 25, 2008, G.R. issued on 02 July 2008, p. 36.

27 Art. 1he Commission Regulation (EEC) No 2790/99 of
22 Dec. 1999, OJ L 336 of 29 Dec. 1999.

28 Commission Communication C.E. No 97/C 372/04, OJ
EC 9 Dec. 1997, No C372, p. 13.

29 J.B. Blaise, previous reference, p. 44.

dertakes not to practice a professional activity
competing with the other party, so the obligor is
considered in the position of the debtor,* and his
obligation is to refrain from performing an act,
which is to compete with the other party who is
in the position of a creditor.> Thus, the limitation
of the freedom of the competitor lies in prevent-
ing him from practicing a certain activity through
this clause. Some jurisprudence argues that the
non-competition clause leads to the contractual
exclusion of the risk of competition, as the sup-
plier resorts to this method to exclude competi-
tion risks from the market®.

We point out that the owner of the mark has
the right to include the non-competition clause
to protect his economic interest, but this must be
in accordance with legal conditions, as the clause
should not lead to the prohibition of every activ-
ity, but only the activity related to that practiced
by the beneficiary of the item.> The acts prohib-
ited to the debtor must be clearly and accurately
defined, and in case of ambiguity, the judge must
interpret the clause.

The item must also relate to a specific time
and place. The validity of a non-compete clause
is usually set at 5 or 10 years, and in case of
non-compliance with the period, it is either re-
duced or the clause or contract is invalidated.>

2.2. Exceptions to

the Prohibition of the
Franchise Contract in the
Competition Law

The Algerian legislator mentioned some cas-
es in which anti-competitive practices in general
are excluded from the ban to avoid freezing the
competition law by prohibiting all practices with-

30 D. LEGEAIS, Commercial and Business Law, 13Th ed.,
Dalloz, France, 2000, p.253.
31 J.B. BLAISE previous reference, p. 323, n° 626.

32 M-A. FRISIAN-ROCHE, M-A. STEPHANE PAYET,
Competition law, Dalloz, France, 2006, p. 429.

33 Because there is no competition in case of different
activity.

34 Y. GUYON, Business Law: General Commercial Law
and Companies, Economica, France, 2001, p. 922.
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out exception, which leads to the fear of eco-
nomic customers from invading the market world
and their sufficiency with certain practices, which
in turn hinders the development of competition.

It also considers an important element of the
general economic interest, as exceptional situa-
tions appear as a means of achieving economic
development when these restrictions coincide
with the public interest.

Article 09 of Ordinance No. 03-03 on compe-
tition stipulates that the prohibition does not
apply to: “..Conventions and practices resulting
from the application of a legislative or regulatory
text adopted in the application thereof. Autho-
rize agreements and practices whose owners can
prove to lead to economic or technical develop-
ment, contribute to improved employment, or al-
low SMEs to enhance their competitive position
in the market. Only agreements and practices
that have been authorized by the Competition
Council shall benefit from this provision.”

We note from the extrapolation of the text
of the article that the Algerian legislator con-
siders the economic progress resulting from the
restrictive practice of competition as the effects
resulting from these actions may be a means of
regulating economic activity, thus obtaining ap-
propriate economic or technical effects.

Although the Algerian legislator does not ad-
dress a clear concept of economic progress, the
latter can be deduced through the results of the
economic efficiency expected from the practice,
and it is related to the possibility that a restric-
tive practice of competition can contain posi-
tive results, which can manifest itself in various
forms, such as improving production through the
prohibited practice as a result of the enterprises
concerned manufacturing high-quality products
at low costs, or by applying how to produce envi-
ronmentally friendly* products. Economic prog-
ress is also achieved through improved market
conditions when the prohibited practice ensures
the optimal spread of products or services and,
thus, the speed of circulation among consumers.

35 Decision of the Cons. Conc. Fr. No. 88-D-20, 3 May
1988, Practices in the salt market, report for 1988, p.
85. www.autauritedelaconcurrence.fr

Economic budgeting is a mean by which it is
possible to determine whether a practice is ben-
eficial or harmful by preparing a list of negative
effects on the one hand and positive effects on
the other,* as it fulfills the condition of contrib-
uting to economic progress when the restrictive
practice allows for the renewal of the effective-
ness of the market that affects it for the benefit
of the parties to the practice on the one hand
and the rest of the economic customers and the
end consumer on the other.¥

In application of the provisions of the arti-
cle on the commercial concession contract, it is
allowed to conclude commercial franchise con-
tracts that restrict competition if they contribute
to economic progress, thus benefiting from the
exemption regime provided for in article 09 of
Ordinance No. 03-03 in view of their positive ef-
fects on competition in the relevant market.

The Algerian government has concluded a
partnership contract with the French company
Renault to establish a tourist car factory exclu-
sively in the city of Oran, which led to the dis-
content of the European Union countries, due to
the conflict of the exclusive concession granted
to the French company with the provisions of
the Association Agreement concluded between
Algeria and the European Union, especially with
Article 41 thereof, which enshrines the principle
of fair competition and the prevention of exclu-
sivity and monopoly.®

It is noteworthy that the exclusive distribu-
tion agreement concluded between the Algerian
government and the French company Renault
constitutes a violation of article 06 of Law No.
08-12, which prohibits any exclusive agreement
of any nature. However, the president of the Al-
gerian Competition Council stated that the part-
nership agreement®* with France's Renault has
contributed to improving production and achiev-
ing economic progress in the Algerian market.

36 F. DEKEUWER-DAVID Commercial law, 8Th ed.,
L.G.D.J., France, 2004, p. 456.

37 E. DINEY, previous reference, p. 13.

38 Al-Fajr Daily, January 4, 2016, p. 3.

39 www.Djazairess.dz 12.01.2017 at 13:50.
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CONCLUSION

Through this study, we have noted the ef-
fective role played by the franchise contract in
achieving economic development, especially for
developing countries, by expanding the distribu-
tion of major marks for products or services, but
despite the importance of this type of contract,
it may lead in some cases to restricting compe-
tition in the market by excluding the rest of the
distributors when the grantor deals with distrib-
utors only, which requires the application of the
provisions of the competition law to maintain
competitive freedom and protect the rights of
competitors.

However, since the Algerian legislator does
not address the provisions of the franchise con-
tract, it is difficult to determine its legal aspects,
which leads to the fear of some investors from
dealing with such contracts because there is no
tangible legal protection.

We have also observed, through extrapo-
lating the provisions of the Competition Code,
that there are some contradictions in the field
of distribution contracts in general, especially in
the framework of exclusive contracts, where the
Algerian legislator prohibits absolute monopo-
lization in the text of article 06 of Law No. 08-
12 amending and supplementing Ordinance No.
03-03 on competition, while some exceptions to
this prohibition are provided for in article 09 of
Ordinance No. 03-03 on competition, which apply
to agreements and the position of dominance,
knowing that contracts Distribution within verti-
cal agreements that may constitute a restrictive
practice of competition.

Hence, we raise the following question: since
exclusive agreements can contribute to econom-
ic progress, why did the Algerian legislator not
apply to them the exemption system provided
for in article 09 of Ordinance No. 03-03, instead
of limiting the article to agreements preventing
them at all in legal texts and applying them on
the ground without respecting these texts?

Considering the above, we can propose the
following recommendations:

e The need to regulate the commercial con-

cession contract in Algeria under legal
texts that define the legal aspects of this
contract and the obligations of its parties,
with a view to encouraging the conclusion
of such contracts in Algeria and thus con-
tributing to economic development and
the revival of the national economy.
Distribution contracts in general, includ-
ing the concession contract, may be in-
cluded among the contracts excluded
from the prohibition provided for in Arti-
cle 09 of Ordinance n® 03-03 on compe-
tition if they contribute to economic pro-
gress and are not prohibited at all in view
of their economic importance.

The need to amend Article 06 of Act No.
08-12, amending and supplementing Ordi-
nance No. 03-03 on competition by easing
the prohibition of the "exclusivity" clause
by specifying this clause in terms of time
and place.

Work to develop Algerian importers in
terms of expertise in the field of franchise
contracts and grant incentives and guar-
antees to foreign suppliers, with the need
to facilitate the administrative and legal
procedures for the conclusion of these
contracts to avoid bureaucracy that hin-
ders foreign investments.
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ABSTRACT

One of the most respected principles of human societies is the
freedom of individuals’ will in fulfilling their desired interests. There-
fore, not only individuals but also public authorities cannot prevent
the freedom of individuals from benefiting social and economic in-
terests under any pretext. However, in some cases, the freedom of in-
dividuals in obtaining the greatest benefit, conflicts with each other,
in such a way that the absolute freedom of someone to obtain more
benefit, in some cases, makes harm the others. Therefore, it is very
important to determine the limits and loopholes of individuals free-
dom and to establish a balance between it and the harm that may be
caused to others due to this freedom. as this determination can have
a wide impact on the comprehensive development of a state and the
people living on it, Due to this necessity, many schools of thought
throughout the history have commented on this issue including Is-
lamic and Western schools of thought. The philosophical thoughts of
these two schools, one of which is included in the Islamic rule of "no
harm" and the other in the Western rule of "harm," has led this article
to investigate the points of commonality and differences between
these two rules in the shared interaction between them. This paper
finally reached the conclusion that from the perspective of legal sci-
ence, the freedom of individuals in fulfilling their interests is of spe-
cial importance to ensure the maximum social welfare of any society
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and its people. So governments, not only should not hinder people's
activities, but also In their management, should first seek to combine
the conflicted interests of individuals with each other and if it is not
possible, in the second step, they should give priority to fulfilling the
interests that have the most public function for the most people in

the society.

KEYWORDS: Islamic Principle of “No Harm”, Principle of “Harm”,
Principle of Freedom of Action, Limitations of the Principle of
Freedom, Duties of the Government in Adjusting Individuals’

Freedom

INTRODUCTION

Throughout human history, people have al-
ways sought to achieve their goals to have a
much better and happier life. In the same di-
rection, many conflicts and quarrels have been
taking place between them in determining the
priority of their rights. Following the resolution
of these conflicts, many schools of thought have
expressed their opinion in this regard that the
religion and school of thought of Islam, espe-
cially the Imami religion on it, based on its legal
approach, has tried resolving the conflicts arising
from the principle of respect for the freedom of
individuals with the principle of necessity not to
harm others in practice. In Islam by relying on
the principle of “no harm” that says "There is No
harm in Islam", no one can harm others without
compensation. Hence who cause harm, must be
compensated in any way. This principle explains
how to resolve the conflict between the clash of
legal rights of individuals in the spectrum of the
principle of sanctity of action freedom and its
limitations.

The importance of dealing with this issue has
not gone away from the eyes of Western thinkers
so the principle of respecting individual freedom
can be seen in the French Declaration of human
rights and Citizenship in 1789. Nevertheless, per-
haps the first person in the West who addressed
this issue after the general statements of Ben-

1 Bahrami, (2013), P. 124.

tham, Jean Locke, and Jean-Jacques Rousseau
was John Stuart Mill, who in his book entitled "On
Liberty" defined the principle of respecting the
freedom of individuals actions and its limitations
under the harm principle.?

Today, in modern human societies, paying
attention to the scope of individuals' actions
freedom to provide maximum social and eco-
nomic benefits is an important necessity, which
is definitely the criterion for determining the
personal and general well-being of individuals in
a society. Following this reason and philosophy,
with the aim of determining the extent of indi-
viduals’ freedom in exercising their legal rights
and the limitations they face in their normal and
professional life, this article, which is based on
the comparative study of the Islamic legal sys-
tem with the western model, tries to explain that
There are differences in approach, philosophy,
and hopes of the principle of "no harm" in Islam-
ic law and the principle of "harm" in Western law,
which is based on the thoughts of the English
philosopher John Stuart Mill.2

It is worth mentioning that by this compar-
ative study of the Islamic principle “no harm”
which is based on many Islamic laws appeared in
many Islamic countries, such as Iran, Egypt, and
Iraq with the Western principle of “harm” which
is based on many Western countries, such as
the United States, England, and France that are

2 Humbruger, (1999), P. 42.
3 Mill, (1895), P. 5.
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based to some extent on The intellectual philos-
ophy of John Stuart Mill, the dark spots of ac-
tion freedom of individuals and its scope will be
specified. In such a way that Western humanitar-
ian variables, some of which are based on the
principle of "harm" to life, are similar to Islamic
human rights, which are based on the Islamic "no
harm" principle, however, in some cases, compli-
ance with one of them may lead to the violation
of the other.

According to the comparative approach of
the present paper in explaining the substantive
differences and similarities between the Islamic
"no harm" rule and the Western "harm" princi-
ple and the legal laws derived from them, it can
be said that the present paper can present new
points that may be out of sight of Iranian and
Western philosophers and writers. Therefore, ac-
cording to these differences, the present paper,
after giving a brief definition of each of these two
Islamic and Western principles and their branch-
es, will present a comparative study of the laws
derived from the "no harm" rule with the West-
ern laws derived from the "harm" principle and
in last part it tries to show how The interaction of
these two principles can help us in resolving the
people rights conflicts caused by the principle of
individuals freedom.

1. GENERALITIES
AND CONCEPTS

Under this topic, the general introduction of
the principle of "harm" in Western law and the
principle of "harmless" in Islamic law will be
discussed.

1.1. Brief Explanation of no
Harm Principle in Western Law

John Stuart Mill says in his book "On Liber-
ty" that humanity can only succeed in a society
when each member of that society, from his per-
sonal point of view, lives a happy life. He says in
this regard, everyone is free to create whatever

he wants and do whatever he wants. This thought
of John Stuart Mill is based on the principle of
respecting the freedom of individuals. Therefore,
He goes on to say, "Of course, sometimes an el-
derly woman sitting in her quiet garden conflicts
with his/her young neighbor who enjoys listen-
ing to music loudly, in such a way that the free-
dom of the old woman with The action freedom
of the young neighbor collides with each other
and the freedom of one causes discomfort to the
other, which must be solved in some way.

In order to resolve this conflict, he himself
accepts that the freedom of individuals’ actions
should not cause harm to others. Therefore, he
puts the principle of "harm" next to the principle
of "freedom". He further says that "sometimes
it is possible that Personal freedom of action
brings joy to thousands of people, while anoth-
er person's freedom of action brings joy to few-
er people. Suppose a factory or a park will be
opened in the area. In order to open a factory or
a park, it is necessary to buy people's houses to
demolish them for building the factory or park.
Everyone is free to sell his house to the govern-
ment for the construction of the factory or park
and he is also free to keep his house which may
make someone feel relaxed and happy so that he
is not willing to sell it even for billions of dollars.
Of course, the opening of a park will make thou-
sands of people happy, and the establishment
of a factory will cause economic growth and the
general well-being of a nation, and not selling a
house will make just fewer people happy. Now, to
resolve this conflict, which right has priority? In
order to answer this question, he puts the prin-
ciple of "Efficiency" next to two other principles
and a principle will be born "The rule of freedom
without harm on more people" and he continues
"In the conflict between the freedom of individ-
uals and the principle of harm, the one who can
provide more happiness to more people is the
first and prior." Therefore, in the realization of his
hypothesis for the priority of a right, the element
of power lacks validity and the determining cri-
terion is the value and rule of "predominance of
satisfaction". It means "the most happiness and
satisfaction for the most people". Therefore, the
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government cannot prohibit people from their
freedom just because it is powerful and strong
unless its action is also in accordance with the
principle of efficiency. The whole speech of John
Stuart Mill is related to the conflict between le-
gitimate freedoms, which is different according
to the intellectual basis of each philosopher and
school of thought. Therefore, no one can Kkill
another, even if he is full of suffering and pain
caused by illness, under the pretext that it will
bring more happiness to those around him. Be-
cause in illegitimate freedoms, no right is de-
fined at all until it can conflict with other rights
and freedoms. On the one hand, from his point of
view, in the conflict of rights, fundamental rights
such as the right to live, take precedence over
other rights, even though it includes According to
the explanations given by John Stuart Mill in the
first chapter of his book "On Liberty". he intro-
duces the principle of harm as follows: "The only
and only right that can be granted to society and
public authorities to prevent individuals from
performing their legitimate actions is the actions
that cause illegal harm to others.*

1.2. Brief Explanation of the
Harm Principle in Islamic Law

In Islam, specially Imami jurisprudence and
law®, every person is free to act whatever he
wants. This logical result is obtained from adher-
ence to the rule of the sanctity of Muslim proper-
ty and actions. Relying on this rule, we can reach
this conclusion: a person is free to do anything.
He can do what he wants and no one can stop
him. Therefore, using the principle of “Ibahe”?®

4 Sutherland, (2003), P. 60.

5 Imami jurisprudence is one of the schools of jurispru-
dence in Islam. This religion is also famous for Shia
jurisprudence because its followers are Twelve Imam
Shiites, and because it is closely related to the sayings
attributed to Jafar Sadiq, the 6th Imam of Shiites, it is
also known for Jafari jurisprudence. Shia is a special
tendency in Islam based on a series of theological and
historical opinions and analyses.

6 The principle of ibahe means that whenever we doubt
whether something is allowed or forbidden, the prin-
ciple and rule is that it is not forbidden.

a Muslim person is allowed to do whatever he
wants to do, and due to the respect that his ac-
tion has, no one from the public authorities or
private individuals can prevent his actions.” so
the Islamic jurists have stated about guarantee-
ing against the usurper and they say If a person
becomes the guarantor of the debt of one of
the usurpers against the owner of the proper-
ty, when there is doubt as to which usurper he
has become the guarantor of the debt, it will be
the guaranty of the first usurper and his acquit-
tal, and according to him, the other usurpers will
also be released.? Therefore, in Islamic law, it can
also be said that the scope of individuals’ action
freedom in exercising their right should be in-
terpreted in such a way as to cause the great-
est happiness for the greatest number of people.
Therefore, from the point of view of many jurists,
public authority can prevent the freedom of per-
sons whose actions cause less happiness for the
least people in order to satisfy the general in-
terests of Islamic society and in order to obtain
the greatest satisfaction for the greatest number
of people. The overall harmony of the principle
of respect for the freedom of action of individ-
uals and the Islamic principle of “no harm” with
its Western model should not cause doubt that
there is no difference between the two, but the
main difference between these two rules lies in
the explanation of the concepts of "harm" and
"non-harm" in this rules. In any case, in general,
the common meaning of both rules is as follows:
"Everyone is free to do whatever he wants as
long as he does not harm others". Therefore, in
the following, the interpretation of the concepts
hidden in these two principles will be discussed
in each of the two Western and Islamic models.

2. CONCEPTS

Under this topic, the influential concepts in
the principle of Western "harm" and Islamic "no
harm" will be discussed.

7 Sadoug, (2000), P. 250.
8 Tousi, (1967), P. 251/3.
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2.1. The Concept of "Freedom"
and "Harm" in the Western Rule

John Stuart Mill's main goal in his book "On
Liberty" is to ensure the freedom of individuals’
actions against the public forces, i.e. the gov-
ernment. In reaching this goal, he tries to identi-
fy all the prerequisites that may cause conflicts
between the freedom of individuals’ actions and
the policy of governments and resolve the con-
flict between them. Therefore, he believes that
people are free to do whatever they want by
observing moral principles. Therefore, he who
belongs to the "natural rights" school, warned
the governments against passing laws in oppo-
sition to the principle "free will" of individuals
and he considers the laws against the principle
of individuals’ actions freedom as invalid. Ac-
cording to what has been said, the basis of the
freedom of action of individuals from John Stu-
art Mill's point of view is the non-contradiction
of these freedoms with natural rights, the most
important example of which is not to harm oth-
ers. Of course, from the point of his view, harm
has a special meaning that should be clarified.
So, harm refers to actions that are directly and
intentionally done by a person against the will
of another. In addition, such an action is consid-
ered a loss for the other person only if it is con-
sidered unfair according to the general situa-
tion. Therefore, when two boxers enter the field
of battle, even though one of them strikes his
opponent against the other's will, this blow and
the subsequent loss will not be unfair’Because,
first of all, the participation in the competition
and, as a result, the fatal blow, was with the ini-
tial consent of the person, and secondly, it was
done in the process of the sports law. Therefore,
the main scope of the concept of harm, from the
point of view of desire, is based on its opposi-
tion to the consent of individuals. In the notes
on the theory of desire, it is stated that the truth
of the title of loss is actually the creation of a
disorderly and complicated situation that puts
a person in a worse situation than his previous
situation.

9 Mill,(1895), P.112.

On this occasion, John Stuart Mill in the defi-
nition of civil responsibility says; "Actions that
directly and intentionally cause a person to be
in a worse situation than his original situation".
Therefore, from his point of view, in order to
count an action as a loss to limit the freedom of
individuals actions, it must always contain three
fundamental elements:

1. The persons freedom of action should di-

rectly cause harm to another;

2. Only intentional actions can cause harm;

3. The loss should be unfair. Therefore, he

believes that failure to perform an action
can never cause harm. So, the comfort
and convenience of a person, in the de-
sire not to perform an action, cannot be
limited by imposing a loss against anoth-
er. In this regard, he believes that actions
can only be limited on the pretext of harm
to others, which causes the civil liability
of "tort""®

Inthe scope of his philosophical thought, John
Mill believes that non-material and non-physical
titles are not included in the conceptual spec-
trum of "harm" but he includes non-material
losses under another title, that is the "offense
principle" which can never lead to freedom.
hence, sometimes the individuals’ actions free-
dom may shock or provoke public feelings, which
of course, from the point of his view, is necessary
for the communal life of humans and is inevi-
table, and due to the ambiguity in placing such
actions under the title of harm and due to the
difficulty in their recognition and measurement,
it is not possible to limit people's freedom of ac-
tion with these excuses. So, a person who wears
inappropriate clothes in the summer cannot be
restricted because he disturbs the psychological
security of society. Finally, he comes to the con-
clusion that the "harm principle" only prevents
actions that directly harm the material assets of
others. While the "offense principle" is not repre-
hensible and cannot be used as a reason to limit
the freedom of action of individuals.

10 Sutherland, (2003), P.150.
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2.2. The Concept of "Freedom"
and "Harm" in Islamic Law

In Islamic jurisprudence books, the sanctity of
the freedom of individuals’ actions is mentioned
and emphasized, except where something lawful
becomes forbidden or something forbidden be-
comes lawful. Therefore, the freedom of individ-
uals’ actions in Islamic law is a divine value, and
of course, one of its most important limits is not
to harm others (Koleini, 1986, 292/25).

From a jurisprudential point of view, there
are many cases where the action of individuals
is a violation of the "offense principle", but the
freedom of individuals’ actions cannot be hin-
dered by the ruling of Sharia. For example, in
the buying and selling of ancient artifacts by the
people who find them, although selling them is
reprehensible and violates norms until it is not
prohibited by the competent authority of the Is-
lamic government, the freedom of action of peo-
ple cannot be prevented. Therefore, the deter-
mining source of the concept of forbidden is not
the extra-governmental laws of natural rights,
but the rules that the righteous Islamic govern-
ment imposes. So, the scope of people's freedom
of action in Islam is based on divine laws and
according to the opinion of vali Fagih and Sharia
ruler, the most important scope of which is not to
harm others."

By referring to the principles governing Is-
lamic rational sciences, the concept of harm
is included in three formats. 1 - Sometimes
the concept of loss is hidden in the creation of
emotional deficiency in a person. For example,
a person prevents another from participating in
the university entrance exam due to achieving
his goals, and this causes him to be deprived of
graduate education. In fact, when someone is ad-
mitted to the university, this is considered a per-
sonal perfection for him and now that he is not
admitted to the university, he has suffered a loss.
2 - Sometimes the harm is due to the suitability
of an action to the human soul, which also varies
according to the suitability of humans. Like lis-
tening to loud music, sometimes it is pleasant for

11 Mousavi Khomeini, (1999), P.31,1.

a person because it gives him sensual pleasure.
However, the same act causes him emotional
resentment due to another person's emotional
compatibility with it 3 - In some cases, the con-
cept of harm lies in the abundance and scarcity
of praise and condemnation from others. For ex-
ample, the exercise of the right by a person who
conflicts with the exercise of the right by another
person, if it is condemned by the general society,
this issue is a sign of the realization of the title
of loss against the entitled person. For example,
when a person exercises his right to build a cat-
tle farm in a residential area. Considering that
this act is ugly from the point of view of the pub-
lic, therefore, the identification of the ugly by the
public can also be considered as an indication of
the harmfulness of that act.”

Contrary to the perception of the concept of
harm in the first meaning, which is the same for
everyone, harm in the other two concepts var-
ies according to people's tastes, so the concept
of harm in the first meaning, which is certain for
everyone, can certainly be a valid limit for the
freedom of individuals actions.”

However, harm in its second and third mean-
ing only has a meaning and limitation for the
freedom of action of others if it is understood
through general reason and not partial reason.
for example; Suppose that two rights are in con-
flict with each other, preventing an action from
being done by another contrary action to it, a
person will suffer a loss only when his funda-
mental rights, which are proven by general and
universal reason, are violated. Therefore, accord-
ing to the "no harm" rule, by applying it, contrary
to the western "harm" rule, rather than seeking
to make people happy, we are seeking to prevent
them from enduring suffering actions, according
to common sense and not false excuses. There-
fore, an elderly person sitting by the garden of
his house brings him sensual perfection (joyful-
ness), if it is said that listening to loud music by
a young neighbor prevents this sensual perfec-
tion in him - harm in the first sense that prevents
freedom People's actions - it is not impossible

12 Mozafar,(2013), P.385/1.
13 Shirvani, (2013), P.262
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to prevent his actions. Hence, in the conflict be-
tween two rights, when one is based on a general
rule of reason and the other is based on a partial
rule of reason (such as people's taste), the first
right takes precedence. Hence, in the ruling of
many Islamic jurists, it has been stated that, in
order to observe social justice as a general ben-
efit, houses should be destroyed on the way to
the construction of factories, highways, or parks,
even if their owners are not satisfied.

On the other hand, the image of the concept
of harm in Islam is not only a momentary matter,
but the continuity of time is very important in its
recognition. Therefore, no one believes that pre-
venting people from committing suicide will limit
their freedom and causes harm to them. Because
even though something may be considered a harm
at the outset of the matter, but considering its con-
sequences, it is not only not a harm, but it will also
have benefits. Hence, it is not possible to prevent a
person who is engaged in scientific experiments on
his private property on the pretext of being harm-
ful. Because this initial loss is not a loss at all com-
pared to the general public benefits that may one
day be obtained from these experiments.

The interpretations of the concept of harm in
Islam can also be seen in the opinions of jurists
and legal rulings. For example, in the conflict
between the owners' right to have skylights and
the feeling of insecurity due to the visibility of
privacy, Islamic jurists have said that the second
owner cannot deprive the first owner of having
skylights, but he must simply draw the curtain to
remove the damage from himself.

As it is known, the perception of the harm con-
cept in the Western and the Islamic rule are dif-
ferent from each other in some cases. This differ-
ence can be drawn in one word; "John Stuart Mill
believes that an action against the will of another,
when it is direct, intentional and unjust, should be
considered a harmful action and can hinder the
freedom of action of individuals". However, from
Islam’s point of view, considering the title of harm
lies in a rational concept and has nothing to do
with people's personal tastes and desires. Rath-
er, it is rooted in the general inference of reason.
Therefore, in Islam, the freedom of action of indi-

viduals against the will of others can be limited
only when it causes oppression against another
based on the general inference of reason and
there is no difference whether it is direct or in-
direct, fair or unfair, intentional or unintentional.

2.3. Explanation of the Concept
of "Other" in the Western Rule

From John Mill's point of view, the scope of
individuals actions freedom in exercising their
right is to avoid harming others. Therefore, it is
important to explain the concept and examples
of "other" in order to determine the limits and
loopholes of this rule. Mill says in a general rule;
"Other" refers to someone who actually exists in
the outside world. Therefore, abstract concepts
that do not exist in the outside world and in the
material environment of humans, are not consid-
ered "other" at all, which harming them can pre-
vent the freedom of real persons actions.™ So, he
believes that concepts such as God, homeland,
nature, human dignity, and like these do not fit
into “other” concept. Therefore, they cannot cre-
ate a restriction on the freedom of individuals’
actions, unless these concepts are only an in-
direct intermediary for the realization of direct
harm against individuals and if it causes direct
harm to people's lives or property, only then
can it be considered a limitation and obstacle.
to realize direct harm against individuals in such
a way that although the concept of human dig-
nity as indirect harm cannot limit the freedom
of individuals’ actions, we should say just if it
counts as direct damage to the life or property
of individuals, only then can it be considered a
limitation and obstacle. On this basis, from his
point of view, causing harm against the dead, the
future generation, issues that have not yet found
external existence; Like a sperm in a mother's
womb, credit values such as currency and... are
not considered "other". So, it is not possible to
restrict the freedom of individuals’ actions due
to the fact that an action causes disrespect to a
dead person or a one-month-old sperm. Hence,

14 Wood, (2009), P. 250).
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the mother's freedom to live happily, which lies
in abortion, cannot be limited under the pretext
of honoring the fetus. Therefore, he who defines
the concept of "other" only as a living real per-
son, also excludes the examples of legal entities
from under it, unless the harm to the legal per-
son directly requires harm to the natural person.

2.4. Explanation of the Concept
of "Other" in the Islamic Rule

As mentioned earlier, in Islamic law, the jur-
isprudential principle of "no harm" determines
the scope of the freedom of individuals’ actions
and by checking it, the concept of "other" can
be obtained.

Extracting another concept from the rule of
"no harm" depends on two hypotheses:

1. Either the word has a contextual mean-
ing so that it can be said that the word "no" is
in the context of the principle. So, it should be
said "there is no uncompensated harm in Islam"
2. It should be said that the sentence has mean-
ing with the presupposition of the realization of
the premises of wisdom. Therefore, when it is
said that "there is no harm in Islam", it means
neither Islamic subjects nor Islamic laws seek
to limit the freedom of individuals’ actions in a
harmful sense and do not allow anyone to do so.
Therefore, first of all, there is no subject of harm
in Islam. Because what may be a disadvantage
at the outset, it has a benefit when all aspects
are considered. Secondly, wherever harm oc-
curs, it is reprehensible from the point of view
of Islam. So, the important issue is the non-re-
alization of harm, whether it is against humans,
animals, credit, God, human honor, homeland,
etc. This high-level ruling, which came centuries
ago in Islam and Western law is still unable to
present it, is obtained in this way when it comes
to the non-existence of a title, regardless of its
examples. That title can never be realized in any
example from the outside world, so if some-
one acts against this fundamental principle and
wants to create an example of the title of harm,
Islamic laws will prevent him and limit his free-

dom of action. Because in Islam, there is neither
the issue of harm nor the ruling of harm. So, the
late Naini's and Sheikh Ansari's interpretations
of the rule of "no harm" are both incomplete,
because the late Naini believes that there is no
issue of harm in Islam and Sheikh Ansari believes
that there is no ruling on harm in it, while it was
said, Islam rejects both cases!* Therefore, the
concept of "self" is also an example of the title
"other" and no one can kill himself or set his car
on fire or even cause damage to natural resourc-
es, a real person, or the psychological security of
others due to his freedom of action.

These explanations were specifically for the
word "no harm" which was said to be a general
concept that negates the existence of any kind
of harm. In the continuation of the rule, there
is the phrase that says two parties should not
harm each other. Since the participative aspect
is only dependent on the human will and does
not include others. this part of the rule is clearly
established for humans that shows well the spe-
cial attention of Islam to the ugliness of harmful
actions of real persons against each other.

3. HOW TO RESOLVE
CONFLICTS IN THE
EXERCISE OF RIGHTS

According to what has come so far, it is clear
that the freedom of individuals’ actions some-
times causes conflict between them, and how to
resolve this conflict is one of the most import-
ant benefits arising from the difference between
Western and Islamic rules. On this occasion, in
the following, the difference between Western
and Islamic rules will be explained.

3.1. Resolving Conflict from the
Perspective of Western Law

In case of conflicting freedom of individuals
actions, in the first place, in order to resolve the
conflict, it is necessary to pay attention to the

15 Tabatabaie, (1987), P. 450.
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variable of the possibility of freeing the victim
from that situation. Therefore, John Mill says,
when the neighbor's young man uses his right to
listen to loud music, the first solution is for the
neighbor to cover his ears or equip his house in
such a way that the sound from It does not pass.®
If the neighbor's action is not possible in remov-
ing the loss due to the situation he has with re-
gard to his fellows, these two should deal with
each other through a friendly agreement. For
example, they should agree that the young man
should listen to music in a quiet voice during the
hours when the old man next door is resting. If an
agreement is reached between the two, in fact,
the freedom of action of both is guaranteed and
the best result has been achieved. If the agree-
ment between the persons is such that each of
them does not give up their freedom to a certain
extent for peaceful coexistence, the help of the
public authorities should be sought to prevent
the persons from their harmful actions, in such
a way that only to the extent of eliminating the
harm. For example, a person who has the right to
build a factory, in case of conflict with the rights
of other people regarding the noise pollution
caused by it, the government cannot prevent him
from building a factory or demolishing it, but
must only take measures to eliminate the noise
pollution of the factory. The last step to resolve
the conflict, if there is no other way to resolve it
between the freedom of individuals’ actions, is to
prohibit the action of one of the parties, the cri-
teria for distinguishing it from the point of view
of human desire is to include more satisfaction
for the most people from the society. (principle
of functionalism).” Therefore, in the conflict be-
tween the right of people to build a factory and
the building of a residential property, the right to
build a factory takes precedence over the right to
build a property, which only brings happiness to
a few people.

16 Kayakan,(2016), P.18.
17 Humbruger,(1999), P.85.

3.2. Resolving Conflict from the
Perspective of Islamic Law

From the perspective of Islamic law, the free
will of individuals in what they want to do is con-
sidered one of the highest divine values. There-
fore, when the freedom of individuals will in the
actions they want to perform, it should be acted
in such a way that both rights can be considered
enforceable as much as possible’® Therefore,
paying attention to the basic philosophy of the
"no harm" rule can be helpful in this field. The
principle of "no harm" in Islamic jurisprudence
is derived from the case of "Samra bin Jundab"
“and is about the conflict between the owner-
ship and freedom of action of the owner of a tree
against the ownership and freedom of action of
the owner of another person's right to own the
house in such a way that the owner of the tree
whenever If he wanted, he would enter the house
and cause the owner's resentment.? Paying at-
tention to the judgment of the Holy Prophet (Mo-
hammad) can be a guide to explaining the Islam-
ic rule of eliminating conflict of rights.

1. The Holy Prophet did not forbid Samara bin
Jundab from taking care of his tree because taking
care of his tree would lead to his violation of anoth-
er's right [to come to another's housel. Since taking
care of his tree was his natural right. Therefore, the
Prophet could say that he has no right to enter an-
other's property to take care of his tree and end the
dispute. So, from the perspective of Islamic laws,

18 Mohaghegh Damad,(1988),P. 507.

19 Samra bin Jundab bin Hilal bin Harij was a descendant
of Bani Shamakh bin Fazareh. He lost his father when
he was a child. His mother entered Madinah and mar-
ried one of the residents of Madinah on the condition
that he would also take care of Samrah until he reach-
es puberty. Samra had a palm tree in the garden of
one of the Ansar. He would enter the garden without
asking permission. The Ansari man asked Samara for
permission to enter the garden, but he refused. The
Ansari man complained to the Prophet. The Prophet
asked Samra to ask for permission when entering the
garden. But Samra did not accept. The Prophet of-
fered him to sell the tree or give it to him in exchange
for a tree in Paradise, which he rejected. Finally, the
Prophet told to the Ansari to go and uproot his palm
tree; Because in Islam it is forbidden to make losses.

20  Maghribi, (1963), P.5.
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individuals do not need to limit their freedom for
the convenience of others, although, from the per-
spective of Islamic ethics, it is very desirable to do
so. 2 - At the time of resolving the conflict, the Holy
Prophet was in a position of judgment, not a re-
quest from Samra bin Jundab. Therefore, he could
tell him that you should cut down your tree and
take it away. While they asked him to sell his tree in
exchange for worldly or hereafter. So, according to
Islamic rule, in the conflict of freedom of wills, the
right is not the one who brings more happiness to
more people, but it is the prohibition of an action
that brings more and greater harm than the benefit
of that action. Therefore, unlike its western mod-
el, the harmless rule is harm-oriented, not bene-
fit-oriented. It means that the priority is to avoid
losses, not to create benefits. 3 - After asking Sam-
ra and rejecting all the requests on his part, the
Prophet ordered him to tin his tree and said "There
is no harm in Islam". Therefore, the first step in re-
solving conflict in Islam is to act according to God's
(Allah) code, not to oblige the parties to reach an
agreement.

in the western rule, the goal is to harmonize
the freedom of individuals by establishing a bal-
ance between them. In Islam, the goal is to remove
the loss from the shoulders of the victim, so the
victim, either according to Islamic law, can avert
the loss, which he is required to do, so there is no
need for an agreement, or the other party has not
waived his right and the aggrieved party cannot
also avert the loss. Therefore, if the rightful party
waives his right in front of a substitute, it is oblig-
atory for the injured party to pay the substitute if
It is possible and he should remove the loss from
himself. If the right holder is not willing to give up
his action, even in the face of receiving compen-
sation, it is not unlikely that his freedom of action
has been violated according to the rule of action
freedom and not only should he be deprived of his
action, but instead of being deprived He will not
be given a change. According to the explanations
that came, the result of how to resolve the con-
flicts between the freedom of individuals’ will in
Islam is as follows: when rights conflict with each
other, the person who is harmed by the legal act of
another person is initially responsible, therefore,

he must pay for it at his own expense.?’ because
the principle of will freedom is very respected and
important in Islam. At the stage where the pay-
ment of compensation is not responsible for the
individual's loss, the injured party must somehow
force the beneficiary to stop acting, otherwise, by
paying the compensation, he will ask the public
authorities to stop him from his action, just If it
is done in good faith and for his needs and ne-
cessity. Otherwise, if the bad faith of the rightful
is proved, it is not unlikely that it will be said in
addition to restricting the free will of the rightful,
he will not be entitled to compensation in return
for his restriction.

4. COMPARATIVE STUDY

OF THE LAWS DERIVED FROM
THE PRINCIPLE OF "FREEDOM"
AND "HARM"

In this topic, the paper tries to express the
benefits of the theoretical topics, pragmatically,
under the rules of legal systems. the practical ef-
fect of the philosophical rules of "no harm" and
"harm" in the legal laws of the countries on how
to eliminate the conflict between the freedom of
action of individuals and determining the scope
of their freedom will be determined. Therefore,
in the following, the procedure of the countries
under the Common Law legal system, written le-
gal systems and Iran will be briefly examined in
relation to the effectiveness of these laws on the
principle of harm and no harm and how to resolve
the conflict between the interests of individuals.

4.1. The Degree of
Effectiveness of the Principle of
Harm and the Way to Resolve
the Conflict of Interests in the
Common Law Legal System

According to what is customary in the legal
system of common law countries like the USA
and England, there is basically no written law

21 Katouzian, (2009), P.86.
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that shows the principle of damage and how to
resolve the conflict between rights. But if there
is a conflict between the interests of people,
the management system and the courts of
these cases are required to observe a series of
legal principles in order to promote one of the
rights of the other, which shows the extent of
adherence to these legal systems to the prin-
ciple of "harm" by John Stuart Mill, which It
will follow.

In case of conflicts between the interests of
individuals, in order to decide on the priority of
one right over another, administrative organi-
zations and courts in the common legal system
must observe the following principles:

1. To serve the public interest: in case of
conflicts between the interests of individuals,
there is a priority interest that can provide more
trust and public interest for society. Therefore,
the action that is more consistent with the law
and in line with the public goals is the one that
comes first.??

2. The transparency of the goal and the abil-
ity to trust it: the freedom of persons actions
whose behavior is more transparent in achieving
the goal, in such a way that one can hope for the
realization of the goal, if the result is obtained
according to his situation, he is prior to other
freedom of aimless actions.?

3. Coherence and integrity: the freedom of
individuals’ actions based on the aggregation of
public and personal interests will precede ac-
tions that are solely for personal gain. (Principle
of Functionalism).

4. Legitimacy: The freedom of persons’ ac-
tions who have more legitimacy compared to
other actions, from the public's point of view,
comes first.

5. Justice: the freedom of actions that are in
accordance with general and fair egalitarian be-
haviors precede the actions that are based on
the prejudice of riotous behaviors.

6. Effectiveness: Behaviors that have the best,
greatest, and most effective on the progress of

22 Toolkit by OECD, (2005), P.34.
23 Crown, (2017), P.3.
24 Mill, (1895), P.25.

social foundations are ahead of other behaviors.

Asitis clear, the countries subject to the com-
mon law system have not absolutely followed
the theory of "harm" because nowadays in these
legal and management systems, the restriction
of individuals’ actions freedom is not only lim-
ited to not harming others but includes harming
public interests.

4.2. The Effectiveness of the
“Harm” Principle and How to
Manage Benefits Conflicts in
Written Legal Systems

since the French legal system is considered
as a leading system in written legal, the review
of the existing laws in this legal system makes
it unnecessary to review other written legal sys-
tems. In the third chapter of the French Civil Code
under the title "In relation to property and their
owners", in Article 537, it is stated that people are
free to dispose of their property subject to com-
pliance with the adjustments made by the law on
this principle of freedom.? In Article 544 of the
second title of this law?, under the topic "Own-
ership", in the definition of ownership, it is said
that "Ownership is a right that allows the owner
to use any type of property, provided that it is
not limited by laws or legal rules." In the contin-
uation of the same section under Article 545, it is
stated that "no one can be forced to forfeit their
property rights except for public purposes and
justice"?. In Article 815-2 of this law?®, one of the
obstacles to the freedom of individuals’ actions
is limited to respecting the interests of third par-
ties, which in Article 549 is subject to the exis-
tence of good faith in the act.

In written legal systems, the principle of harm

25 Larticle 537: les particuliers ont la libres disposition la
biens ... sous les modification les loi.

26 Larticle 544: la propriete est le droit de juier et dispos-
er des choses de la maniere...

27 Larticle 545: Nul ne peut etre contrainte de ceder sa
propriete ...

28 Larticle 815-2: Tout indivisaire peut prendre les me-
sure nessesaires a la conservation des biens individu-
elle...
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to John Mill has not been followed absolutely,
because one of the limitations of the principle of
individuals freedom, in addition to not harming
others, should not harm public interests, which
John Mill did not believe in. In the French legal
system, in case of conflicting interests, the free-
dom that is based on goodwill and in line with
the public interest takes precedence over other
interests.? This means that Western countries
have absolutely accepted the functionalism prin-
ciple of John Stuart Mill.

4.3. The Degree of
Effectiveness of the "No Harm"
Rule and How to Resolve the
Conflict of Interests in Iran's
Legal System

According to Article 40 of the Iran Constitu-
tion, "no one can make the exercise of his rights
a means of harming others or public interests".
In the interpretation of this principle, it should
be said that this legal principle is a condition
for another fundamental principle. Because this
conclusion must have an obligatory premise,
if it is rejected, the concept of this principle is
also rejected. Therefore, as long as people do
not have absolute freedom of action, it does not
make sense to say that no one should exercise
his right as a means of harming others or pub-
lic interests. The interpretation of this principle
has another subtlety so it should be interpreted
along with civil law. Because according to civil
law, harm is interpreted when a person has bad
intentions and if he has good intentions in ex-
ercising his legitimate right, his action does not
constitute harm at all so that it can be prevented.
Therefore, according to a general rule, it should
be said: "In Iranian law, everyone is free to do
whatever he wants, unless he harms others out
of bad faith, or even though his actions are in ac-
cordance with good intentions, he does not com-
pensate the victim." So, the person who opens
the door to the neighbor's house through the
wall of his house surely has bad intentions and

29 Ogien,(2016), P.156.

should be prevented from doing so. On the other
hand, if he opens a loophole, he does not have
malicious intent, and only if he causes damage
to his neighbor, he must compensate him, and
he cannot be deprived of his freedom of action
in any way. On this basis, in Iran's legal system,
which is based on the rule of “no harm", the free-
dom of individuals’ actions has both limitations
of not harming others and public interests, which
is in full compliance with the rule of "no harm"
in Islam, and in case of conflicting rights, the in-
terests come first which are based on good faith
and the criterion of compliance with public in-
terests is placed in the second stage. Therefore,
legal actions that are not based on good faith,
even if they are in accordance with the public in-
terests, will not have priority.

CONCLUSION

The basic concept of the principle of "no
harm" in Islamic jurisprudence is almost similar
tothe principle of "harm" in Western law. Because
both principles believe that everyone is free to
do whatever they want as long as they do not
harm others. But the difference between these
two principles lies in the interpretation, which is
one of the concepts and words inside these two
rules, such as "harm" and "other". The concept of
"harm and damage" from the point of view of the
western rule, includes only direct, intentional,
and unfair losses in such a way that non-materi-
al and abstract losses are not included under it.
On the other hand, the spectral range of "harm"
from the Western perspective only includes real
persons. Therefore, in the western rule, "other"
means only human, while in the Islamic model,
"harm" includes any kind of loss, both material
and non-material, in such a way that the concept
of "other" also includes man, God, self, home-
land and animals and so on.

The examination of the procedure and laws
of the Western legal system showed that this sys-
tem has not absolutely followed the principle of
"harm" to life, because in this system, the free-
dom of individuals’ actions not only harms oth-
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ers but also harms the public interest, it is limit-
ed, while John Mill only considers the possibility
of restricting the freedom of action of individuals
in case of harming others, not the public interest.

Contrary to Western laws, Iran's laws are in
line with the Islamic "no harm" rule in such a
way that according to the negation of any harm
according to this rule, in Islam, the freedom of
individuals’ actions is not only limited to not
harming others but also to public interests. In or-
der to manage the people’s conflicts of interest
in society to achieve the greatest social welfare,
as it was said, the governments should first seek
to gather the legitimate interests of individuals
with each other and should not in any way hin-
der the dynamic activities of individuals, due to
the conflict of their activities with the interests

of others. except if it is not possible to collect
the interests of individuals with each other in an
objective and practical way, in which case prior-
ity should be given to those legitimate interests
that have the most function for the most people
in society. Therefore, in the event of a conflict
between the interests of the creditor of a facto-
ry in seizing it, in order to get his debt and the
economic benefits arising from its continued op-
eration, the government must first combine the
conflicting interests, and if it is not possible to
combine the interests, the continued operation
of the factory and its appropriation, with Paying
attention to the fact that it causes more benefits
for more people and the macroeconomy of the
society than the interests of the creditor should
be prioritized.
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ABSTRACT

The purpose of this research paper is to present a study and anal-
ysis of the interaction and discourse between law, individuals, and
culture within organizations. It aims to explore the social issues that
arise because of this interplay, highlighting their impact on society.
The paper investigates how legislation and organizational elements
challenge societal norms, values, and the social structure of the com-
munity.

Our approach is based on the literature and empirical observa-
tions accumulated throughout our professional and research experi-
ences. The data we have collected is of a qualitative and exploratory
nature, enabling us to have flexibility in the presentation, analysis,
and formulation of initial conclusions and observations.
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INTRODUCTION

CONTEXT: The cognitive context of address-
ing such topics stimulates every attempt to write
and discuss them. Historically, law and culture
are influential concepts in the cognitive system
of social sciences. The challenge and paradoxes
that distinguish society remain as a third concept
and its institutional manifestations, such as the
state, organizations, and economic, social, and
political institutions. It also includes the nature
of the social structure of the society's compo-
nents. Are we talking about a modern or tradi-
tional society, urban or local? Are we referring to
a society governed by positive law and rational-
ity, or a society shaped by customs, religion, and
cultural values? This represents a prominent and
important cognitive challenge.

In Algeria, the long history and events that
the region has witnessed since ancient times
make the spatial context another cornerstone
for bringing together elements of history, social
movements, identity, and social construction.
The model of the modern state, the nature of de-
velopment and organization, all these elements
dominate any analysis and projection attempt.
Hence, the significance of the endeavor to un-
derstand the subject within the context of the
Algerian experience increases.

OBJECTIVE: This research paper aims to pres-
ent a set of observations regarding the relation-
ship formed by the interaction of elements within
the formal organization and its components, in-
cluding individuals, legislation, and regulations,
to achieve specific goals. It also addresses the
social issues that arise as a reflection of this in-
teraction within the larger society. Furthermore,
it lays the groundwork for understanding the
legal relationship in confronting societal norms
and values within the community, as manifested
in formal organizations and institutions, which
are assumed to be “miniature societies.”

METHODS: We will rely on a network of read-
ings and field observations developed through-
out our professional and research journey in or-
ganizational sociology and political sociology, as
well as our experience working as a certified le-

gal agent with customs. The data we have gath-
ered has a qualitative and exploratory nature,
which makes our approach flexible in presenting
and analyzing the information and drawing ini-
tial conclusions and observations.

1. CULTURE AND LAW

The discourse of culture and law is enriched
by literature and texts that address the relation-
ship and the concepts involved. Here, the per-
spective of both Frankel and Braun' draws our
attention. They argue that we often discuss law
and culture as two systems that impose required
behavior on individuals and organizations. How-
ever, they simultaneously argue that they are two
interconnected yet distinct systems.

While the structures of law and culture may
be similar, their differences significantly impact
the application of rules issued under each sys-
tem. Although individual behavior and patterns
of living are subject to these rules, regardless of
their cultural or legal sources, the law and cul-
ture differ in fundamental aspects, according to
the researchers:

“(a) The identity of those who establish
the rules;

(b) The purposes and core values of the rules;

(c) How these rules are initiated (1), developed
(2), expressed (3), and applied (4);

(d) The extent to which they are accepted by
those to whom they apply.”?

This is an important contribution to under-
standing this dialectical relationship and an
attempt to construct conceptual frameworks
around them.

In his exploration of the relationship between
culture and law, specifically corporate gover-
nance, researcher Licht, A. N.2 try in his study ti-
tled “Culture and law in corporate governance.”

1 Frankel,T.,&Braun,T.(2021).Lawand Culture.BULRev.
<https://www.bu.edu/bulawreview/2021/12/30/
law-and-culture/>

2 Ibid.
3 Licht, A. N. (2014). Culture and law in corporate
governance. European Corporate Governance

Institute (ECGI)-Law Working Paper, (247).
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To understand the role of culture in corporate
governance is of great importance, and institu-
tional analysis requires an understanding of the
cultural environment in which these systems are
integrated. The researcher provides a significant
and insightful overview in his paper on how cul-
ture interacts with the law, especially corporate
law, to shape corporate governance and how this
can help explain the diversity within corporate
governance.

Drawing on cultural analysis, theories of cul-
tural dimensions, social networks, and social
capital, the researcher relies on these tools and
theories to understand how the interaction be-
tween culture and law, particularly corporate
law, influences the formation of corporate gover-
nance systems and helps interpret the diversity
observed within those systems.

2. THE RELATIONSHIP OF
INDIVIDUALS TO LAW: FROM
RATIONALITY TO SOCIAL AND
CULTURAL CONTEXTS

When we examine the various theoretical
frameworks that have addressed the topic of
individuals and organizations, we find several
different perspectives. These perspectives range
from focusing on the individual and their ratio-
nality to exploring the relationship between pow-
er, justice, law, and interests. They also consider
the influences of cultural and social contexts on
how individuals interact with procedures and
rules (laws).

2.1.Weberian-rational
Perspective

The Weberian perspective, particularly in
Michel Crozier's theory of the strategic actor, is
an important framework for understanding the
subject. The rational view (calculations) explains
the so-called cost and benefit and how individ-
uals deal with laws in organizations and soci-
ety. Strategic analysis suggests that individuals

do not respect rules due to their ability to per-
ceive the benefits they gain through the process
of non-compliance or circumvention of the law
while at the same time realizing that their behav-
iors have non-serious or non-impactful effects
compared to expected advantages/losses.

According to this perspective, individuals
consider themselves strategic actors who try to
achieve their goals and maximize personal bene-
fit within the circumstances and challenges they
face. At times, they may make decisions that con-
flict with laws if the potential benefits of those
decisions outweigh the potential risks.

The strategic actor perspective provides an
understanding of individuals' motives and ratio-
nal considerations in their dealings with laws. It
sheds light on the complex relationship between
respect and compliance with laws and strategic
calculations and anticipated benefits.

2.2. Political-marxist
Perspective

The relationship between power/law on the
one hand, and individuals/justice on the other
hand, refers to the “political” view of the sub-
ject. Individuals reject the law/power when they
believe or are driven by a system that can be
called “revolutionary,” where the issue of rights
and fairness is strongly raised. It is the political
perspective that Garcia Villegas* explains, as the
political exists generally among those who have
a critical conception of power and law.

The Marxist tradition is considered one of the
elements in understanding and analyzing this
perspective. Its central idea revolves around “re-
sistance” and “revolution” against any “unjust”
power (law). Individuals/groups (class) possess
the “legitimacy” to reject “legal frameworks, the
system of justice,” and “regulatory procedures
and rules” because they are an “ideological sys-
tem of the dominant class.” The issue of justice,
as well as laws and ethics, is related to “ideology”

4 Garcia Villegas, M. (2015). Le non-respect du droit. Sur
la désobéissance aux régles en Amérique latine. Droit et
société, 91. <https://doi.org/10.3917/drs.091.0593>
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and, more specifically, the “ideology of the ruling
class.” According to Marx, ethical standards - the
different contents attributed to concepts such as
justice, freedom, equality, human rights, recogni-
tion, and so on - are ideological in nature.®

To add to this analysis, we can introduce Bal-
bus's idea of “formal equality”® in the trajectory
of “fair” trials, which he describes as a “stable
network that appears neutral, upon which the
interests of the bourgeois class in accumulating
and maximizing profits can thrive.” This system,
known as “procedural justice,” works to convince
individuals who possess nothing that they have
legal rights and, therefore, a real opportunity to
rise to the ranks of the bourgeoisie. This Marxist
perspective presents the contradictions of cap-
italism in the structure of justice, law, and indi-
viduals' relationship to them.

Conversely, On the other hand, it is possible
to argue for the limitations of Marxist analysis.
The relationship of traditional societies in their
formation and institutionalization differs greatly
from that of modern and capitalist societies (the
West). For example, the state is typically associ-
ated with the law, as it is a historical product of
the formation of market institutions, the state,
and civil society, all interconnected with the law.
Meanwhile, there are societies that have lived
or continue to live, at least to some extent, in a
pre-state condition or without a state, as argued
by Clastres (1974) in his book “Society Against
the State.”

The advantage we see in these traditional
societies is their resilience, which persisted for
a long time, disregarding the idea of the state.

5 Matthys, J. (2018). Marxisme, justice et normativité.
Que faire de la philosophie apres Marx?. Cahiers
du GRM. publiés par le Groupe de Recherches
Matérialistes—Association [En ligne], 13 |, mis en
ligne le 02 décembre 2018. URL: <http.//journals.
openedition.org/grm/1260>; DOIl:  <https://doi.
org/10.4000/grm.1260>

6 Balbus, I. D. (1977). Commodity Form and Legal Form:
An Essay on the “Relative. Law and Society Review,
Vol. 11, No. 3, pp. 571-588. <https://legalform.files.
wordpress.com/2017/08/balbus-commodity-form-
theory.pdf>

7 Clastres, P. (1974). La Société contre I'Etat : Recherches
d’anthropologie politique. Paris, Editions de Minuit.

Clastres also points out that these societies are
not merely stateless societies, but much more
than that, they are societies against the state.

2.3. Anthropological
Perspective: The Cultural and
the Historical Contexts

Anthropology, as a human and social science,
has approached the legal phenomenon by ex-
amining social, cultural, symbolic, and historical
contexts. It provides valuable scientific resourc-
es to explore the interaction of law with culture,
including identity, history, social arrangements,
power relations, and kinship.

In his commentary on the characteristics of
“Legal Anthropology,” Le Roy pointed out the fol-
lowing feature:

“By reducing the anthropological process to
Law, we do not believe that we are wrongly fa-
voring law as “a category in itself” but evaluat-
ing the legal fact in its relationship with social
facts, measuring its impact exactly and recogniz-
ing the areas in which it does not intervene, those
where it fails or those in which it could intervene,
depending on the requirements specific to so-
cial facts”. ¢

Furthermore, the study of individuals' re-
lationship with an organization and its legal
structure has yielded significant contributions.
In this regard, Geert Hofstede's research on cul-
tural dimensions is pioneering and can provide
an anthropological perspective on the diversity
and variations in organizational, managerial, and
legal structures in their interaction with individ-
uals. It particularly sheds light on their impact
on behavioral patterns within the organization,
whether for employees or managers.

Cultural and social contexts explain the ex-
tent of individuals’ differences in dealing with
organizational and legal elements. For example,
the hierarchical sequence within an enterprise
(organization) is seen as a reflection of inherent

8 Le Roy, E. (1978). Pour une anthropologie du droit.
Revue interdisciplinaire d'études juridiques, 1.
<https://doi.org/10.3917/riej.001.0071>
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inequality. Centralization is common, and subor-
dinates are expected to know what they should
do, while the ideal leader is seen as a benevolent
autocrat.’

According to Geert Hofstede, the power dis-
tance is the extent to which individuals with less
power accept that power is distributed unequally
in companies and other organizations (distribut-
ed unequally but legally and according to clear
procedures and rules). In other words, people in
high power distance cultures are more accepting
of status differences than people in low power
distance cultures. For Hofstede, this dimension is
primarily linked to the issue of “wealth”°

For our analysis and observations, it is linked
to “propriety” in traditional societies. This exam-
ple refers to the influence of social and cultur-
al context on the acceptance of a legal admin-
istrative arrangement and the ways of dealing
and interacting with it, according to the type of
culture. The social and historical structure usu-
ally determines or greatly influences individuals'
relationships with different positional structures
(organization and law). It is a relationship that
revolves around “legitimacy”, which is socially
constructed.

The issue of cultural elements in the anthro-
pological perspective differs to some extent from
the Marxist - structuralist perspective, which
discusses the elements of cultural and symbol-
ic structures but does not treat cultural symbols
as superstructural residues. Louis Althusser," for
example, considers these symbols, as well as
ideologies, as relatively independent and mate-
rial elements, making them more than mere re-
flections. The distinction between the base and
superstructure is then overcome, and the cultur-
al elements participate in the production of the
self and social reality.”

9 BADRAOQUI, S., Lalaouna, D., & Belarouci, S. (2014).
Culture et management: le model d’Hofstede en
question. Cross-Cultural Management Journal, 16(2).

10 Hofstede, G. (2011). Dimensionalizing Cultures:
The Hofstede Model in Context. Online readings in
psychology and culture, 2(1), p08.

11 Althusser, L., & Brewster, B. (2001). Lenin and
Philosophy and Other Essays. NYU Press.

12 Ewick, P. & Silbey, S. (2004). La construction sociale

In conclusion, through this humble presen-
tation, we are discussing the interactions of “in-
dividuals, organization, and law” between com-
pliance and non-compliance, the rationality of
actors in capitalist and organizational contexts,
the revolutionary or rebellious perspective, and
the influences of collectivism or cultural, so-
cial, and historical contexts on traditional social
structures.

3. ORGANIZATION AND
ENTERPRISE, POWER AND
RECOGNITION DEBATE:
CULTURE OR LAW?
PRELIMINARY NOTES -
THE CASE OF ALGERIA

Through all the previous discussion of dif-
ferent, conflicting literature, and cognitive
perspectives, the analysis that follows will be
based on the Algerian case, the experience
we are discussing through its own dedicated
network of readers on one hand, and field or
contextual observations on the other hand.
The discussion we raise revolves around how
cultural and legal elements, within the frame-
work of social action in institutions and orga-
nizations, such as in Algeria, focus on how ac-
tors, both individuals and groups, in different
contexts of interaction and administrative and
managerial relationships, and the communica-
tion system, engage in various forms of activi-
ties. Their perceptions and representations of
themselves, others, and power relationships
are highlighted. They may, when necessary,
circumvent procedures and laws and resort to
elements of culture and the environment, es-
pecially in the distinctive contexts of tradition-
al and local communities. In the same context,
there is also a resort to procedures and laws
in various activities. A cycle of compliance and

de la légalité (traduction de Guilhem Cassan, Daniel
Didier, Edouard Gardella, Liora Israél, Romain Lutaud,
Carine Ollivier, Jérdme Pélisse, Matthieu Pujuguet,
Julien Souloumiac, Marie Trespeuch, Géréme Truc,
Be. Terrains & travaux, 6. https://doi.org/10.3917/
t.006.0112
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non-compliance calls for questioning these
contradictions and discrepancies.

In addition, these contexts have shaped
the experience of industrialization in the 1970s,
and they continue to influence work practices
and economic and service organizations alike.
Delpeuch, Dumoulin, & de Galembert, have
wondered:

“What awareness and knowledge do individ-
uals and groups have of legal phenomena? What
place does the reference to law occupy in the defi-
nitions and meanings that people attribute to the
problems they encounter in everyday life? What
grips on situations does the use of a framework
of legal interpretation confer? What power in so-
cial relations does the possession of legal skills
provide?”

Within the philosophy of law, the interests
of both moral and legal persons are determined
through laws. It is the concept of “personal
rights” that the legal system begins with through
the duality of rights and legal protection. In oth-
er words, every right requires a legal subject, and
every legal person, as an individual, is entitled to
legal protection.

Institutions and organizations, in gener-
al, are legal entities where duties and rights,
powers and authorities are determined based
on an individual's position in the hierarchy.
Contracts are designed to regulate these mat-
ters. In the Algerian experience, culture often
serves as a resource for values, customs, and
standards. It also serves as a resource for con-
tracts and legislation. However, the observed
reality indicates a tendency to go beyond what
is right and just towards “seeking values” and
“culture,” in the employment and management
of career paths, and the excessive incorpora-
tion of elements of “localism and loyalties” in
the organization, drawing heavily from the so-
cial environment.

In Algeria, literature is rich with examples

13 Delpeuch, T., Dumoulin, L. & de Galembert, C. (2014).
Chapitre 2 — Cultures et conscience du droit. Dans:
T. Delpeuch, L. Dumoulin & C. de Galembert (Dir),
Sociologie du droit et de la justice. Paris: Armand Colin.
https://doi.org/10.3917/arco.delpe.2014.01.0055

and important observations for field studies.
It explores how non-organizational elements
have influenced and continue to influence the
dominance of “organization and enterprise”. Ali
El-Kenz points to this conflictual relationship,
or what he refers to as the historical misunder-
standing, between social groups within the en-
terprise. The bureaucrats personify authority
and, therefore, resort to informal loyalty and cli-
ent networks in management rather than relying
on the “formal” and thus procedures and rules
(law and legislation). On the other hand, the
technocrats, a social class that operates based
on formality, as well as efficiency and improving
performance (production).

It is a case of lacking a consensus on a single
vision for the project. There are conflicting inter-
ests among different groups, especially those in
the power hierarchy, including bureaucrats (who
prioritize power and control) and technocrats
(who prioritize quality, production, and prog-
ress). This situation is the result of historical, po-
litical, and economic contextual factors.™

The nature of society in Algeria strongly re-
flects the nature of the organization. The power
relationships defined by legislation and laws in
organizations and institutions face cultural resis-
tance. Algerian individuals adhere to the tradi-
tional and old form of property (including prop-
erty in all its forms, power, and position), which
was based on tribal and undivided familial struc-
tures. This formed a point of resistance, even in
the presence of external social entities such as
Arab and Turkish control and later French colo-
nization, which failed to break the “organization”
built on blood relations, kinship, and any form of
relationships.

We mentioned property as an important el-
ement in understanding the relationship of the
Algerian individual with the law. Historically, the
nature of property, which was and still is prev-
alent in Algeria as well as in the Maghreb (Al-
geria, Tunisia, and Morocco), was determined
by Bessaoud:

In his statement, “The Arab Maghreb provides

14 ElKenz, A. (1993). Algérie, les deux paradigmes. Revue
des mondes musulmans et de la Méditerranée, 68(1).
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a unique example of patterns of accessing prop-
erty or land ownership in the pre-colonial peri-
od. A set of land rights derived from belonging to
the community, and Islamic law, as well as local
customs and practices, defined the methods of
acquisition and enjoyment.” "

This historically shaped social system deeply
influences Algerians’ relationship with organi-
zation and law. Furthermore, Jack Berque,® ob-
served in his anthropological analysis of Maghreb
societies the invention of a “modern Algerian
Islamic law” that plans to “incorporate ancient
customs into new and solid molds” (the law).

It is the “Maghreb ecology” that embodies
the cultural, social, and historical resilience to
change, as well as the ability to adapt and re-
produce traditional elements within modernity,
as expressed by Mhammed Boukhobza.”

CONCLUSION

Life in society is a field of interaction and

15 Bessaoud, O.(2013), La question fonciére au Maghreb.
La longue marche vers la privatisation, Les Cahiers du
CREAD, n° 103, p17.

16 Berque, J. (1958). Droit des terres et intégration sociale
au Maghreb. Cahiers internationaux de sociologie, 25.

17 Boukhobza, M. (1989). Ruptures et transformations
sociales en Algérie. Office des Publications
Universitaires. Algérie.

transition between conflict and resolution. This
is a real example of the interplay between cul-
ture and law. The customs and values of histor-
ically formed communities, as well as the laws
and regulations that extend beyond history and
culture, contribute to establishing and enforcing
boundaries and restricting or granting freedom.

The rule of law limits the freedom of individ-
uals to prevent harm to others. However, the law
is not only binding but also allows individuals to
live in a safe environment, avoiding a “law of the
jungle” situation.

When individuals do not respect legal rules
because they adhere to other types of social,
ethical, and symbolic standards, such as cases
related to “honor” or “status and symbolic val-
ue of individuals or possessions,” it results in
non-compliance based on the belief that it is
righteous behavior.

This is what we wanted to conclude with be-
cause it is not easy to encompass a topic rooted
in philosophy, history, and move between social,
anthropological, and psychological aspects. The
magnitude of the debate and discussion is sig-
nificant and ongoing, as it is indeed a complex
issue. This was an attempt, albeit modest, to cap-
ture some theoretical ideas and combine them
with field observations and personal readings.
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ABSTRACT

The Political Security Review of the human security subcategory, which
focuses on human rights, provides a comprehensive overview of how pro-
tecting and promoting human rights is critical to maintaining political sta-
bility and ensuring security in societies. This subcategory recognizes that
violations and abuses of human rights can lead to profound instability, so-
cial unrest, and conflict. By focusing on this aspect of human security, poli-
cymakers and scholars emphasize the need for a comprehensive approach
to protect individuals' fundamental freedoms, ensure their participation
in decision-making, hold those responsible for human rights violations
accountable, and address systemic inequalities. In this way, they seek to
create an environment where all people can exercise their rights without
fear of retribution or discrimination. A thriving democracy and sustainable
peace require not only robust political institutions, but also a commitment
to upholding human rights as the basis for achieving lasting security.
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INTRODUCTION

Urbanization is a global phenomenon that
has changed the way we live, work and interact
with each other. As more and more people move
to cities in search of better opportunities, the
concentration of power and resources in urban
areas becomes increasingly apparent. This con-
centration of power often leads to political dy-
namics that can either protect or undermine hu-
man rights. Political security in this context refers
to the stability and effectiveness of government
systems in urban areas. It encompasses the abil-
ity of governments to protect their citizens from
internal and external threats while upholding
their fundamental rights and freedoms. Howev-
er, with increasing urbanization, the challenges
governments face in ensuring political security
are becoming more complex. One of the biggest
challenges is the rapid growth of informal settle-
ments or slums in cities. These areas often lack
basic infrastructure, services, and effective gov-
ernance structures. The lack of adequate hous-
ing, sanitation, and access to clean water not
only violates individuals’ right to a decent stan-
dard of living, but also creates an environment
ripe for social unrest and political instability.

The overcrowded and unsanitary conditions
in informal settlements pose a significant health
risk to residents. The lack of proper waste dis-
posal and limited access to health facilities con-
tribute to the spread of disease and epidemics.
This further exacerbates already poor living con-
ditions and puts a strain on the overall well-be-
ing of the community. The presence of slums
often leads to higher crime rates and a greater
propensity for violence. The lack of effective ad-
ministration and law enforcement in these areas
creates an environment where criminal activity
can flourish. This not only threatens the safety
of residents but also inhibits economic develop-
ment throughout the city. Addressing the chal-
lenges posed by informal settlements requires
a comprehensive approach. This includes imple-
menting urban planning strategies prioritizing
affordable housing, improved infrastructure, and
access to basic services. Empowering residents

through community participation and providing
education and skills training opportunities can
help break the cycle of poverty and create a more
inclusive and sustainable urban environment.

1. DEFINING POLITICAL
SECURITY IN THE CONTEXT
OF HUMAN SECURITY

Political security plays a critical role in ensur-
ing the general welfare and safety of individuals
and communities. It encompasses various as-
pects, such as the protection of human rights, the
prevention of political violence, and the promo-
tion of democratic governance'. A fundamental
aspect of political security is respect for human
rights. Governments must ensure that individuals
are protected from any form of discrimination,
oppression, or abuse based on race, ethnicity, re-
ligion, gender, or any other characteristic. By up-
holding human rights principles, political secu-
rity creates an environment in which people can
express themselves freely without fear of perse-
cution or reprisal. Political security also includes
preventing political violence and conflict that
can threaten the stability and security of individ-
uals and communities. This includes addressing
terrorism, insurgency, civil unrest, and armed
conflict. By effectively managing power dynamics
within societies and promoting peaceful solu-
tions to disputes, political security helps main-
tain stability and reduces the risk of violence.
Moreover, political security is closely linked to
democratic governance.? It underscores the im-
portance of accountable institutions that can.
To these aspects, political security also includes
protecting human rights and the rule of law in
a society. It ensures that individuals have equal
access to justice and are treated fairly within the
legal system. Political security also includes pro-
tecting civil liberties, such as freedom of speech,

1 Cohen, J., & Ezer, T. (2013). Human rights in patient
care: a theoretical and practice framework. Health &
Hum. Rts., 15, 7.

2 Adler, E. (2017). Imagined (security) communities:
cognitive regions in international relations. In

International Organization (pp. 359-387). Routledge.
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assembly, and association, as well as interna-
tional relations. It includes maintaining peaceful
relations with other nations, promoting diploma-
cy, and resolving conflicts peacefully. This aspect
of political security focuses on preventing war,
promoting disarmament, and fostering coopera-
tion among nations. Another important element
of political security is preventing and dealing
with political violence. Governments must work
to create an environment in which citizens feel
safe from threats posed by internal and external
actors. This includes accountable leadership that
is responsive to the needs of its citizens.

1.1. Importance of Examining
Urbanization in Human Rights
Perspective

Considering urbanization from a human rights
perspective is paramount to understanding the
multiple impacts and challenges associated with
the rapid growth of cities. As cities grow at an
unprecedented rate, it is critical to assess the so-
cial, economic, and environmental consequences
that may potentially violate human rights. Urban
areas often concentrate on poverty, inequality,
and marginalized communities, limiting access
to education, health care, clean water, and sani-
tation. By analyzing urbanization within a human
rights framework, policymakers can identify sys-
temic inequalities and work toward implement-
ing inclusive policies that provide equal access
to resources for all residents. It can also identify
vulnerable groups, such as migrant workers or
indigenous communities, that may be displaced
or discriminated against as a result of urban de-
velopment projects. Examining the human rights
impacts of urbanization can guide sustainable
urban planning efforts by addressing issues such
as affordable housing, transportation accessi-
bility, and environmental degradation. In this
regard, recognizing the link between urbaniza-
tion and human rights is an important tool for
promoting equitable and inclusive cities that pri-
oritize the well-being and dignity of all people.
By recognizing the potential risks and challeng-

es faced by vulnerable groups such as women,
children, and the elderly, cities can take targeted
action to ensure their safety and well-being. This
can include creating safe public spaces, improv-
ing access to health care and education, and pro-
moting social inclusion. examining urbanization
from a human rights perspective is paramount
to ensuring that the rapid growth and develop-
ment of cities does not come at the expense of
human rights. Urbanization has the potential to
both promote and hinder the realization of hu-
man rights, particularly for marginalized groups
such as low-income populations and displaced
communities. By analyzing urbanization from
a human rights perspective, policymakers and
stakeholders can better understand how urban
planning decisions affect issues such as access
to adequate housing, clean water and sanitation,
health care, education, employment opportuni-
ties, and social inclusion. This perspective also
underscores the importance of addressing envi-
ronmental concerns and promoting sustainable
urban development practices that prioritize hu-
man well-being and dignity.

1.2. The Relationship between
Political Security and
Human Security

The relationship between political security
and human security is complex but interdepen-
dent. Political security refers to the stability and
protection of a nation-state, its territory, and its
sovereignty from internal and external threats.?
On the other hand, human security focuses on the
well-being of individuals by protecting them from
various forms of harm such as poverty, disease,
violence, and environmental degradation. While
political security has traditionally focused on the
interests of the state, it is increasingly recognized
that ensuring human security is critical to the
overall stability and peace inasociety. An unstable
political environment can threaten human securi-

3 Miller, B. (2014). The concept of security: Should it be
Redefined?. In Israel’s National Security towards the
21st Century (pp. 13-42). Routledge.
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ty by fostering social unrest or systemic inequal-
ities. Conversely, threats to human security, such
as food insecurity or the violation of fundamental
rights, can politically destabilize a nation by fuel-
ing public dissent. Therefore, a balanced approach
that prioritizes both political and human security
is critical for sustainable development, peaceful
coexistence, and resilience to new challenges in
today’s interconnected world. Political and human
security are closely intertwined, and neglecting
one can have serious consequences for the other.
For example, a lack of political stability can hinder
human security efforts and make it more difficult
to access basic needs and protect fundamental
rights. On the other hand, people who feel secure
in their basic needs and rights are more likely to
actively participate in the political process, pro-
moting a stable and inclusive society. A compre-
hensive approach to security should also consid-
er environmental sustainability. Environmental
degradation and climate change pose significant
threats to both political and human security. Eco-
system disruptions can lead to resource scarcity,
exacerbate social tensions, and potentially trigger
conflict. Therefore, protecting the environment
and promoting sustainable practices are essen-
tial components of ensuring long-term security
for people and nations. In today’s interconnect-
ed world, addressing global challenges requires
international cooperation and collaboration. No
nation can achieve sustainable development and
security on its own. By building partnerships and
fostering dialog, countries can work together to
address problems such as poverty, inequality, and
terrorism. This collective effort not only enhances
human security, but also strengthens political sta-
bility and promotes a more peaceful and resilient
global community.

1.3. Mutual Reinforcement
of Human Security and
Human Rights

The mutual reinforcement of human security
and human rights is a concept that highlights the
interdependence and interrelatedness of these

two fundamental aspects of human well-being.
Human security refers to the protection of the
basic needs of individuals, including their phys-
ical, economic, and social well-being, while hu-
man rights are a set of universal entitlements and
freedoms that every human being possesses by
virtue of being human. The relationship between
human security and human rights is mutually
reinforcing, as the realization of human rights
contributes to human security, while the preser-
vation of human security enables individuals to
freely exercise their rights. Human rights play a
crucial role in promoting human security. Recog-
nizing and respecting human rights ensures that
individuals have access to important resources
such as adequate food, clean water, health care,
and education. Granting individuals, the right to
these basic needs has a positive effect on their
physical, economic, and social well-being and
ultimately leads to overall human security. The
right to education, for example, provides indi-
viduals with the knowledge and skills they need
to find employment, increase their earning po-
tential, and improve their quality of life. By guar-
anteeing these rights, societies can create an
environment that promotes human security. In
situations where people are exposed to violence,
conflict, poverty, or displacement, their abili-
ty to exercise their rights is severely limited. In
such scenarios, addressing human security is a
prerequisite for protecting human rights. Ensur-
ing people’s physical safety and well-being, for
example, allows them to exercise their rights to
freedom of expression, association, and assem-
bly without fear of persecution or harm. By ad-
dressing the root causes of insecurity, such as
poverty, inequality, and discrimination, societies
can create the conditions for the enjoyment of
human rights. Mutually reinforcing human secu-
rity and rights is critical to creating a just and eq-
uitable society. Human rights contribute to hu-
man security by guaranteeing individuals’ access
to basic needs, while human security creates the
necessary conditions for individuals to freely ex-
ercise their rights. By recognizing and address-
ing human security concerns and human rights
violations, societies can create an environment



#27, september, 2023

=N
(@8]

that promotes and protects the well-being and
dignity of all people.

2. KEY CHALLENGES AND
THREATS TO POLITICAL
SECURITY IN URBAN AREAS

A key challenge to political security in urban
areas is the presence of organized crime and
militant groups. These non-state actors often
undermine the rule of law by engaging in illicit
activities such as drug trafficking, extortion, and
terrorism. They create an atmosphere of fear
and instability that makes it difficult for politi-
cal institutions to function effectively. Another
threat is social unrest fueled by socioeconomic
inequalities, unemployment, and lack of access
to basic services such as education and health
care. In urban areas with high population den-
sity, these grievances can easily escalate into
riots or protest movements that pose a direct
challenge to political stability. Urban areas are
vulnerable to cyber threats that can disrupt criti-
cal infrastructure systems such as power grids or
communications networks. The reliance on tech-
nology in cities makes them tempting targets for
hackers seeking to cause chaos or steal sensi-
tive information. Therefore, policymakers must
address these challenges through effective law
enforcement strategies, inclusive socioeconomic
policies, investments in infrastructure resilience,
and cybersecurity measures to ensure political
security in urban areas.

Rapid urbanization and population growth in
many cities have led to growing environmental
challenges impacting political security. Urban ar-
eas often face problems such as pollution, inade-
quate waste disposal, and limited access to clean
water and sanitation. These environmental prob-
lems not only pose health risks to the population
but also contribute to social unrest and political
instability. Inadequate infrastructure and urban
planning exacerbate these challenges, as they
can lead to overcrowding, traffic congestion, and
inadequate public transportation systems.

2.1. Political Instability and
Governance Issues
in Urbanized Zones

As cities grow and become more complex,
they often face a number of political and admin-
istrative dilemmas that impede effective gover-
nance. These problems include corruption, inad-
equate infrastructure, social inequality, and the
inability to efficiently meet the needs of citizens.
Rapid urbanization leads to increased competi-
tion and limited resources, exacerbating political
instability and administrative challenges. Under-
standing and addressing these issues is critical
for governments to ensure stable and effective
governance in urban areas. A major problem in
urban areas is corruption, which undermines
trust in government and exacerbates political
instability. In many cases, urban areas attract
large investments, leading to more opportuni-
ties for corruption and illegal practices. Bribery,
kickbacks, and misappropriation of public funds
consume resources that should be used for in-
frastructure development, public services, and
poverty reduction. These corrupt practices rein-
force social inequalities by giving certain groups
disproportionate access to wealth and resources,
further destabilizing the political landscape.

Inadequate infrastructure in urbanized areas
poses a challenge to governance. Rapid urbaniza-
tion is straining existing infrastructure systems
designed for smaller populations, increasing
pressure on transportation networks, housing,
sanitation, and health services. Inadequate in-
vestment in infrastructure development leads to
traffic congestion, pollution, and inadequate ac-
cess to basic services for urban residents. These
problems can lead to social unrest and political
discontent as citizens perceive the government’s
inability to manage the effects of urbanization.

Finally, governments in urban areas often
struggle to effectively meet the demands of the
public, leading to political instability. Urban ar-
eas are dynamic and diverse, encompassing dif-
ferent interest groups, ethnicities, and socioeco-
nomic backgrounds. Dealing with these diverse
interests and providing effective governance
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becomes increasingly difficult as urban popula-
tions grow. Failure to promptly address public
demands can lead to protests, demonstrations,
and other unrest that disrupt stability and gov-
ernance. Political instability and governance is-
sues in urban areas are complex phenomena
that require careful attention from governments.
Combating corruption, investing in infrastructure
development, and effectively meeting public de-
mands are essential components of stable and
effective governance in urban areas. As urbaniza-
tion continues to increase globally, it will be criti-
cal for governments to recognize and understand
these challenges to ensure sustainable and equi-
table development in urban areas.

2.2. Inequality, Marginalization,
and Human Rights Violations

Inequality, marginalization, and human rights
violations are interconnected, creating a cycle of
injustice and discrimination within society. These
problems are deeply rooted in power imbalances,
systematic discrimination, and social exclusion,
leading to the violation of basic human rights. To
fully understand the complexity of these prob-
lems, it is important to examine their causes,
consequences, and potential solutions. In this
way, we can work toward creating inclusive so-
cieties that uphold human rights for all people,
regardless of race, gender, socioeconomic status,
or any other characteristic. Inequality can man-
ifest in various forms, such as economic dispar-
ities, inadequate access to education or health
care, or discrimination in employment opportu-
nities. These inequalities often result in certain
groups being marginalized and denied the same
opportunities and rights as others. This margin-
alization perpetuates a cycle of disadvantage
and undermines social cohesion. It is important
to recognize that inequality is harmful not only
to marginalized groups, but also to society as a
whole, as it hinders progress and development.
Marginalization and inequality are closely linked
to human rights violations, as they directly affect
the ability of individuals to fully exercise their

rights. Basic human rights such as the right to
life, liberty and security or the right to education
and health care should be universally protect-
ed. However, marginalized people often face ob-
stacles to realizing these rights, such as limited
access to justice or exclusion from political par-
ticipation. This is particularly true for minority
groups, indigenous peoples, and refugees, dis-
proportionately affected by human rights viola-
tions due to intersecting forms of discrimination.

Addressing inequality, marginalization, and
human rights violations requires a comprehen-
sive and multi-faceted approach. It is critical
to address the root causes of these problems,
such as discriminatory policies, biased cultural
norms, and the unequal distribution of resourc-
es. Governments, civil society organizations, and
the international community should work to-
gether to promote inclusive policies, strengthen
legal frameworks, and invest in social programs
that address the specific needs of marginalized
groups. Raising awareness and educating people
about human rights can help combat prejudice
and stereotypes and promote an equal and just
society for all. Inequality, marginalization, and hu-
man rights violations are closely intertwined and
perpetuate a cycle of discrimination and injustice
in societies. These problems should be addressed
holistically by recognizing the underlying causes
and the consequences they have on individuals
and society. By promoting equality, combating
marginalization, and upholding human rights, we
can strive to build inclusive societies in which ev-
ery individual can fully exercise their rights and
actively contribute to social progress.

3. URBANIZATION AND
HUMAN RIGHTS IN
DEVELOPING COUNTRIES

Urbanization is the rapid increase in the pro-
portion of people living in urban areas as a result
of social, economic, and technological changes.
This phenomenon is particularly evident in devel-
oping countries, where a growing population and
rapid rural exodus have led to the expansion of
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cities and the creation of large slums. While ur-
banization can bring many benefits, such as in-
creased access to education, employment oppor-
tunities, and infrastructure, it also poses a major
challenge to human rights in developing coun-
tries. One of the most important human rights is-
sues related to urbanization in developing coun-
tries is the issue of inadequate housing and living
conditions. As cities grow rapidly, the demand for
housing exceeds the construction of formal hous-
ing, forcing many individuals and families to live
in slums and informal settlements that lack basic
amenities. In addition, urbanization can lead to
greater inequalities within developing countries
and exacerbate existing social and economic in-
equalities. As cities grow, the cost of living rises,
making it increasingly difficult for the urban poor
to afford basic necessities. The lack of affordable
housing and employment opportunities often
leads to a perpetual cycle of poverty that limits
social mobility and access to economic resourc-
es. This growing gap between rich and poor vio-
lates the principles of equality and non-discrim-
ination, which are fundamental to the protection
of human rights. Despite the challenges posed
by urbanization, there are also opportunities to
protect and promote human rights in developing
countries. Governments can adopt policies and
programs that prioritize the provision of adequate
housing, accessible services, and targeted assis-
tance to marginalized populations. International
organizations and civil society can also advocate
for the rights of urban residents and hold govern-
ments accountable for their human rights obliga-
tions. By addressing the human rights impacts of
urbanization, developing countries can strive for
inclusive, sustainable cities that uphold and pro-
tect the rights of all people.

3.1. Urbanization and
Political Security Dynamics in
Developed Nations

Urbanization is a complex process that is pro-
foundly shaping political security dynamics in
the developed world. As cities continue to grow

and concentrate population, they become centers
of political power and influence. In many devel-
oped countries, political will and decision-making
processes are concentrated in urban areas. This
concentration of power can have positive and
negative effects on political security; on the oth-
er hand, urbanization can also pose challenges to
political security. The rapid growth of cities often
leads to social inequalities and the formation of
marginalized groups, which can be the breeding
ground for political unrest and instability. Urban
areas can also experience increased crime rates,
political violence, and radicalization due to the
presence of marginalized groups and the difficul-
ty of monitoring and managing large populations.
Moreover, urban centers can become epicenters
of political polarization and social division as dif-
ferent political ideologies and interest groups vie
for power and influence. This polarization can un-
dermine the stability and cohesion of the nation
and lead to political tensions and security threats.
Urbanization has profound implications for polit-
ical security dynamics in industrialized nations.
While it can improve political security through fo-
cused governance and active citizen participation,
it also brings challenges such as social inequali-
ties, crime rates, and political polarization. Recog-
nizing these dynamics and implementing appro-
priate strategies and policies to address them are
critical to maintaining political stability and secu-
rity in urbanized industrialized nations.

3.2. Governments’ Initiatives
and Legal Frameworks for
Ensuring Political Security

Governments around the world have recog-
nized the importance of providing political secu-
rity to maintain stability and protect the inter-
ests of their citizens. For this reason, significant
initiatives and legal frameworks have been cre-
ated to comprehensively address this multifac-
eted issue. These government efforts are aimed
at preventing any threats or disruptions that
could undermine democratic processes, escalate
political tensions, or threaten national securi-
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ty. Initiatives include the introduction of sound
electoral systems, transparent campaign finance
regulations, and active cooperation with civil so-
ciety organizations to promote citizen participa-
tion in decision-making processes. Legal frame-
works provide a solid foundation for combating
acts of political violence, promoting freedom of
expression while balancing it with responsible
restrictions on expression, enforcing anti-cor-
ruption measures to prevent undue influence
in government affairs, and establishing mecha-
nisms to regularly monitor and assess political
security conditions. By combining these initia-
tives with effective enforcement mechanisms,
governments can effectively ensure political se-
curity and strengthen public confidence in their
institutions. Governments must prioritize the
protection of human rights as an integral part
of political security. Respecting and promoting
human rights not only reinforces democratic
values, but also contributes to the overall sta-
bility and well-being of a nation. This includes
protecting the rights of marginalized groups,
ensuring equal access to justice, and combating
all forms of discrimination or violence based on
race, gender, religion, or sexual orientation. By
actively promoting and protecting human rights,
governments can foster a society that is inclu-
sive, just, and resilient, which ultimately enhanc-
es political security and citizen confidence. When
human rights are upheld, marginalized groups
are empowered and given equal opportunities
to participate in social, economic, and political
spheres. This inclusiveness leads to a more just
society where discrimination and inequality are
minimized. By ensuring that all citizens have
access to basic necessities such as health care,
education and housing, governments can reduce
poverty and improve living conditions. This not
only increases the well-being of individuals, but
also strengthens the social fabric of the nation.

Respect for human rights also plays a critical
role in improving political security. When citizens
feel that their fundamental rights are protected
by the government, they are more likely to trust
government institutions and actively participate
in democratic processes.

3.3. Civil Society Movements
and Advocacy for Urban
Human Rights

Civil society movements play an important
role in advocating for human rights in cities.
They ensure that people in cities have access to
essential services, equal opportunities, and a
good quality of life. These movements operate
independently of government and represent di-
verse groups of individuals who come together
to promote social justice and protect the rights
of urban communities. Through their activism,
civil society movements challenge systemic in-
justices, address urban inequalities, and advo-
cate for policy changes that uphold human rights
principles in cities.

A major focus of civil society movements is the
provision of basic services in urban areas. Many
cities around the world lack basic amenities such
as clean water, sanitation, and electricity, which af-
fects the well-being of urban residents. Movements
advocating for human rights in cities are working
to ensure that governments prioritize the provi-
sion of these services and hold them accountable
for their responsibilities to their citizens. By draw-
ing attention to these deficiencies and pushing for
concrete action, civil society movements play an
important role in asserting the fundamental rights
of urban residents. Civil society movements are
instrumental in addressing urban inequalities, of-
ten exacerbated by economic disparities and dis-
crimination. These movements work to give voice
to marginalized groups, such as low-income peo-
ple, minorities, and immigrants, who are often dis-
criminated against and marginalized in cities. By
raising awareness of these injustices, organizing
protests, and coordinating with policymakers, civil
society movements can effect change and promote
equitable urban development. They advocate for
affordable housing, inclusive urban planning, and
equal opportunity to bridge the gap between the
privileged and marginalized members of society.
Another important aspect of civil society move-
ments’ advocacy for human rights in cities is their
involvement in policy change. These movements
conduct extensive research, analyze urban poli-
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cies, and propose alternative developments that
prioritize human rights principles. They work with
urban decision-makers, government agencies, and
other stakeholders to ensure that urban policies
consider the needs and rights of all city residents.
Civil society movements provide valuable technical
advice and input by leveraging their understanding
of the challenges facing urban communities. Their
efforts support democratic decision-making pro-
cesses and promote inclusive urban governance
that upholds the rights of all residents.

Civil society movements are catalysts for
change when it comes to advocating for human
rights in cities. By fighting for the provision of
basic services, addressing urban inequalities,
and influencing policy change, these movements
contribute significantly to the creation of inclu-
sive, equitable, and sustainable cities. Their tire-
less efforts remind us that the fight for human
rights in cities must continue, as the rights and
well-being of urban populations are essential to
a just and prosperous society.

4, THE ROLE OF
INTERNATIONAL
ORGANIZATIONS IN
PROMOTING POLITICAL
SECURITY IN URBANIZATION

International organizations play a critical role
in promoting political security in urbanization by
addressing the complex challenges posed by the
rapid growth of cities. As cities become increas-
ingly important centers of economic, social, and
political activity, they also become vulnerable
to instability and conflict. International organi-
zations such as the United Nations (UN) and the
World Bank play an important role in working
with national governments to develop compre-
hensive strategies to address urbanization. They
provide technical assistance, knowledge-sharing
platforms, and financial support to help coun-
tries build sustainable and resilient cities. These
organizations also work to ensure political sta-
bility by promoting good governance, supporting
institutions that foster inclusivity and account-

ability, and facilitating dialog among various
stakeholders at the local, national, and interna-
tional levels. In this way, international organi-
zations help create a stable urban environment
that promotes social cohesion, economic devel-
opment, and peace. International organizations
play a critical role in addressing environmental
problems in urban areas. They work with local
governments and communities to implement
sustainable practices, such as renewable ener-
gy initiatives, waste management systems, and
green infrastructure projects. These efforts aim
to mitigate the effects of climate change, reduce
pollution, and improve the overall quality of life
for urban resident’s international organizations
support capacity-building programs to equip lo-
cal authorities and citizens with the knowledge
and skills they need to effectively address urban
development challenges.

4.1. United Nations' Efforts in
Addressing Political Security
Concerns in Urban Areas

As urbanization continues to shape the world,
the United Nations recognizes that it is increas-
ingly important to address political security in
urban areas. With a focus on promoting peace,
stability, and sustainable development, the UN
has developed several strategies and initiatives
to address these challenges head-on. As part of
its peacekeeping operations, the organization
deploys troops and police officers to conflict-rid-
den cities to ensure the safety of civilians and
facilitate political dialog between conflicting
parties. Through its Sustainable Development
Goals (SDGs), particularly Goal 11 - Sustainable
Cities and Communities, the UN aims to create an
inclusive, safe, resilient, and sustainable urban
environment by implementing improved gover-
nance systems, crime prevention strategies and
community engagement programs. The United
Nations works with local governments and orga-
nizations to address specific security challenges
in urban areas by providing technical assistance
and capacity-building initiatives tailored to the
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specific context. Overall, the United Nations plays
a critical role in addressing political security is-
sues in urban areas by promoting cooperation
among nations and offering practical solutions
that promote peace and stability at the national
and local levels. The United Nations recognizes
the importance of addressing economic securi-
ty issues in urban areas. By promoting sustain-
able economic development and job creation,
the UN aims to reduce poverty and inequality in
urban areas. This includes supporting entrepre-
neurship, encouraging innovation, and providing
access to financial resources for small business-
es. By promoting economic security, the United
Nations contributes to the general welfare and
prosperity of urban communities.

4.2, Collaboration between
NGOs and International Bodies
for Urban Human Rights

In recent years, there has been increasing
recognition of the importance of cooperation be-
tween non-governmental organizations (NGOs)
and international bodies in promoting and pro-
tecting human rights in cities. NGOs play a crit-
ical role in advocating for the rights of margin-
alized urban populations and addressing social
inequalities. However, their effectiveness can be
enhanced through partnerships with interna-
tional bodies such as the United Nations Human
Rights Council or UN - Habitat*. These collabora-
tions provide NGOs with access to resources, ex-
pertise, and political influence that are critical to
advancing the urban human rights agenda at the
global level. These partnerships allow for knowl-
edge sharing and mutual learning so that NGOs
can leverage best practices and innovative solu-
tions from different regions around the world.
The collaborative efforts of non-governmental
and international organizations are a powerful
force in ensuring that urban policies prioritize

4 Jerbi, S. (2012). Assessing the roles of multi-
stakeholder initiatives in advancing the business and
human rights agenda. International Review of the Red
Cross, 94(887), 1027-1046.

the well-being and dignity of all people living in
the city, ultimately contributing to more inclusive
and sustainable urban communities. Moreover,
these collaborations foster a sense of solidari-
ty among NGOs as they work toward a common
goal of promoting human rights in urban areas.
By pooling their resources and expertise, NGOs
can increase their impact and advocate for sys-
temic change at the local and global levels. This
collective approach not only strengthens the
voice of NGOs, but also increases their abili-
ty to hold governments and other stakeholders
accountable for their actions, or lack thereof,
in addressing human rights issues in cities. Ul-
timately, these partnerships serve as a catalyst
for positive change that leads to a more just and
equitable urban society for all.

4.3. Participation in
Global Democracy

The emergence of the new global system re-
quires the participation of all the constituent el-
ements of that system. Although this has not yet
been fully realized, it is considered the most im-
portant basis for the legitimacy of the new world
order and, at the same time, can remedy the
democratic deficits of the global structure after
the creation of the United Nations. In this model
of participation, which David Held called “global
democracy”, the structure of the world system is
changing in ways that can lead to ever-greater
participation of non-governmental organizations
in the international system. On this basis, apart
from being considered elements of global de-
mocracy, non-governmental organizations have
important complementary roles in relation to
their other elements, an example of which is the
official consultative position of non-governmen-
tal organizations in the institutions of the United
Nations. The participation of non-governmental
organizations in policymaking and implemen-
tation of human rights, in consultations, and
fact-finding can also be seen as the first signs of
the movement toward a global democracy. Tra-
ditionally, the power to shape policy and make
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decisions has rested with governments and in-
ternational institutions. However, the inclusion
of NGOs in these processes represents a shift
toward a more inclusive and participatory form
of governance. Non-governmental organizations
play a critical role in advocating for marginalized
communities, promoting social justice, and hold-
ing governments accountable for their actions.
By actively engaging in policy discussions, NGOs
bring diverse perspectives to the table and rep-
resent the interests of various stakeholders who
may not have direct access to decision-making
processes. This involvement promotes transpar-
ency and pluralism and ensures that policies are
not driven solely by government or corporate
interests. In addition, NGOs often have specif-
ic knowledge and expertise on specific human
rights issues. Your involvement in fact-finding
missions helps uncover violations that may oth-
erwise go unnoticed or unaddressed. Addition-
ally, NGOs play a crucial role in advocating for
marginalized communities and amplifying their
voices. Their grass-roots connections and prox-
imity to affected individuals enable them to
gather first-hand information and testimonies,
and to shed light on human rights abuses that
mainstream institutions may overlook. This bot-
tom-up approach ensures that the most vulner-
able populations are not left behind, and their
rights are protected.

4.4, Role and Functions
of International Bodies in
Promoting Political Security

Non-governmental organizations play a crit-
ical role in advocating for human rights in cities.
They often work at the grassroots level, have di-
rect contact with marginalized communities, and
understand their specific needs and challenges.
Non-governmental organizations can provide
critical services such as shelter, health care, and
education while conducting research, raising
awareness, and advocating for policy change.
Their proximity to affected communities enables
them to address needs and bring about mean-

ingful change on the ground. NGO involvement
in defending human rights in cities is critical as it
bridges the gap between marginalized communi-
ties and policymakers. Through their grassroots
work, NGOs learn firsthand the challenges these
communities face so they can develop targeted
interventions that address their specific needs.
One of the main strengths of NGOs is their abili-
ty to provide important services to marginalized
urban populations. For example, they often set
up shelters for homeless people and families,
providing a safe place and access to basic ame-
nities. NGOs can set up clinics or mobile medi-
cal units to provide much-needed assistance to
those who do not have access to medical care.
Education is another important area where
NGOs have a major impact. They set up schools
or education programs tailored to the needs of
marginalized urban communities, ensuring that
children receive a quality education despite their
difficult circumstances. By empowering individu-
als through education, NGOs help break the cy-
cle of poverty and inequality. In addition, NGOs
play a critical role in researching human rights
issues in cities. Through rigorous data collection
and analysis, they gain insights and recommen-
dations that can inform policy-making and ad-
vocacy. By shedding light on the specific chal-
lenges facing marginalized urban communities,
NGOs help raise awareness and mobilize support
to address these issues on a systemic level. In
addition to education and research, NGOs also
provide critical services and resources to mar-
ginalized urban communities. They can provide
clinics for medical care, counseling services, vo-
cational training, and access to clean water and
sanitation. These initiatives not only improve the
well-being and quality of life of people in these
communities, but also contribute to their overall
development and empowerment. NGOs also play
a critical role in promoting community engage-
ment and participation. They provide platforms
for dialog and collaboration that enable commu-
nity members to voice their concerns, share their
experiences, and actively participate in deci-
sion-making processes. This inclusive approach
helps build stronger, more resilient communities
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and ensures that the needs and aspirations of
marginalized urban populations are addressed.
Overall, NGOs are instrumental in addressing the
multiple challenges faced by marginalized urban
communities.

CONCLUSION

conducting a policy security review focused
on urbanization in the area of human rights is
paramount to promoting the well-being and
protection of people living in rapidly develop-
ing cities. Moreover, it is important to recognize
that urbanization not only poses challenges to
human rights, but also presents opportunities
for positive change. As cities continue to grow
and develop, they have the potential to become
centers of innovation, diversity, and inclusion. By
harnessing the power of urbanization, govern-
ments can create an environment that promotes
social cohesion, economic prosperity, and equal
opportunity for all residents. Therefore, a com-
prehensive review of political security should not

only focus on the negative impacts of urbaniza-
tion, but also look for ways to maximize its po-
tential to promote human rights and improve the
overall well-being of urban residents. Urbaniza-
tion poses numerous challenges, including social
inequality, housing problems, and lack of access
to basic amenities that can potentially threaten
human rights. Therefore, by conducting a com-
prehensive assessment that addresses these
issues and proposes appropriate policies, gov-
ernments can ensure that urban development
occurs in @ manner consistent with human rights
principles. This review should include an anal-
ysis of urban planning policies, infrastructure
development projects, and socioeconomic in-
equalities within cities. It should also emphasize
the importance of community engagement and
participation to ensure that all voices are heard
during decision-making processes. By prioritizing
the review of political security in the context of
urbanization in human rights, governments are
demonstrating their commitment to promoting
inclusive and sustainable cities where the rights
of every individual are upheld.
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ABSTRACT

The evolution of parliamentary immunity and privilege is a fas-
cinating subject that reflects the development and transformation
of democratic governance. This article provides an overview of the
historical progression and key aspects of parliamentary immunity
and privilege, highlighting their significance in protecting legislative
independence and fostering democratic debate. Parliamentary im-
munity gives a legal protection to the members of parliament from
being held accountable or prosecuted for their speeches or actions
in the course of their parliamentary duties. The idea of “parliamen-
tary privilege” is another one that embraces the notion of “popular
sovereignty,” emphasising that lawmakers are the representatives of
the will of the people. In many democracies, the scope of immunity
has been refined to prevent abuse and maintain public trust. Addi-
tionally, courts have played a crucial role in interpreting and defining
the limits of parliamentary privilege, striking a balance between the
need for robust debate and accountability.
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INTRODUCTION

Immunity, in essence, signifies an exemp-
tion from the application of the law, a privi-
lege that can potentially curtail the rights of
others. A profound comprehension of parlia-
mentary immunity is indispensable for the as-
sessment and resolution of such conflicts. On a
more abstract plane, parliamentary immunity
delves deep into the fundamental principles
of constitutional law. Immunity regulations
are intricately interwoven with the foundation-
al structure and ideals of a democratic state,
encompassing the separation of powers, the
concept of representation, the rule of law, and
the protection of human rights. The explora-
tion of parliamentary immunity, therefore,
both necessitates and elevates our grasp of
broader constitutional jurisprudence.A widely
accepted consensus underscores that the rai-
son d’'étre of parliamentary immunity lies in
shielding the core institution of modern rep-
resentative democracy: the parliament itself.
Elected representatives, serving as the collec-
tive embodiment of the public will and the ar-
chitects of the laws governing our lives, must
possess the freedom to engage in unfettered
discourse within the parliamentary arena and
execute their mandates without undue appre-
hension. They should be impervious to politi-
cally motivated prosecutions or any endeavors
to obstruct the parliamentary process. This is
the very objective that immunity endeavors
to achieve through the selective exemption of
members of parliament from the purview of or-
dinary legal processes. Ordinarily, parliamen-
tarians are shielded from prosecution or trial
for utterances made within the parliamentary
domain. Frequently, criminal proceedings and
the apprehension of parliamentarians require
parliamentary authorization. In certain scenar-
ios, immunity even extends to preventing civil
litigation against members of parliament.

MEANING OF IMMUNITY

Immunitas or immunitatis has its roots in
the Latin adjective “immunis”, meaning: “not
bound” “free from obligation”, “disengaged”
“making no return”, “without payment” “mak-
ing no contribution”, “untaxed”, and, figurative-
ly, “free from”, “devoid of” “apart from”, “with-
out”. In turn, the adjective immunis has its root
in the noun munus, whose complex meaning
was “gift”, “obligation”, “duty”! It gave many
interpretations to the idea of immunity, gov-
erning public life by imposing alternatives like
exemptions from service, obligation, or mili-
tary duty. Due of its varied significance in the
fields of finance and medicine, the idea later
developed into one that was quite complex.
The medical meaning persisted as the domi-
nant one up to the start of the early modern
era, uninterrupted and unimpaired by other
domains. The idea entered politics in the lat-
ter half of the eighteenth century. Immunity
became more significant and became a catch-
phrase as a result of its ability to function as a
metaphor. After its introduction to politics, in-
tense emotive discussions over the boundaries
and purposes of immunity have persisted to
the present. Applied to history, parliamentary
immunity has its roots in the unequal politi-
cal and legal relationship between the abso-
lute power of the king and the parliament.? The
French Revolution of 1789 gave birth to the idea
of immunity?, through the term “inviolability”.
The two decrees, Les Decrets des 23 juin 1789
et 26 juin 1790, initiated by Mirabeau opened
a new file of history, standardizing the French
two-tier model of parliamentary immunity. This
time in history, or the “turning point,” as Kosel-

” u

1 ‘Latin Synonyms 1839: Lewis Ramshorn (Trans. Francis
Lieber): Free Download, Borrow, and Streaming:
Internet Archive’. <https://archive.org/details/latin-
synonyms-1839-03> [Last seen 29 March 2023].

2 Directorate General for research, ‘Parliamentary
Immunity in the Member States of the European
Community and in the European Parliament’.

3 William Rogers Brubaker, ‘The French Revolution
and the Invention of Citizenship’ (1989) 7 French
Politics and Society 30 <https://www.jstor.org/
stable/42844105> [Last seen 29 March 2023].
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leck commonly refers to it, is when immunity
acquired its contemporary implications.

PARLIAMENTARY IMMUNITY
AND ITS EXTENSION

The narrative is set up in such a way that
the historical notion of parliamentary immunity
could be characterised by a gradual evolution,
both in meanings and domains, and that this
gradual evolution could be seen in the way the
notion of immunity transposed from philosophy
to the field of history philosophy. Immunity has
been referred to be a transitory notion that has
had varying definitions across several fields since
the seventeenth century. In Koselleck’s opinion,
the concept’s entry into the sphere of medicine
makes it easier to understand its significance. In
order to explain how smallpox affects the human
body, Dutch physician Van Sweiten first employed
immunitas in 1775% which is when the term first
appeared in medicine.

The term “immunity” has come to be wide-
ly recognised in the parliamentary setting as
the meaning of parliamentary privilege over the
ages. This privilege, granted to the entire House
of Representatives and not just to the members,
was intended to give the members of the body
the framework they would need to use their in-
stitutional functions without interference and, in
other words, to be exempt from the application
of ordinary law. Erskine May’s Treatise on the Law,
Privilege, Procedures and Use of Parliament®,
popularly known as the “parliamentary bible,”
one of the most significant works on British par-

4 Jay Odenbaugh and Paul Griffiths, ‘Philosophy of Biology’
in Edward N Zalta (ed), The Stanford Encyclopedia of
Philosophy (Summer 2022, Metaphysics Research Lab,
Stanford University 2022) <https://plato.stanford.edu/
archives/sum2022/entries/biology-philosophy/> [Last
seen 29 March 2023.

5 Thomas Erskine May, WR McKay and Frank Cranmer,
Erskine May'’s Treatise on the Law, Privileges, Proceed-
ings, and Usage of Parliament (LexisNexis UK 2004);
Edited Harry Evans, ‘Odgers’ Australian Senate Prac-
tice — Twelfth Edition’; Robert Blackburn and others,
Griffith and Ryle on Parliament: Functions, Practice
and Procedures (2003).

liamentary procedure, which was first published
in 1844 and later updated, provides evidence in
favour of this claim. The use of parliamentary
immunity has always represented the separation
of powers between the legislative and executive
branches in terms of roles and responsibilities.
Given this, the relationship between politics and
philosophy is constructed in light of an under-
standing of how parliamentary immunity and the
separation of powers affect one another.

PARLIAMENTARY PRIVILEGE

The idea of “parliamentary privilege” is an-
other one that embraces the notion of “popular
sovereignty,” emphasising that lawmakers are
the representatives of the will of the people. The
people are the masters who hold the legislators,
who are their employees, accountable, hence
parliamentary immunity should in no way keep
the representatives from the people. In a nut-
shell, parliamentary immunity is a mechanism
that ensures that legislators and voters are in-
tegrated rather than separating them from their
constituency. The idea of popular sovereignty
also implies the need for a safeguard against
“self-dealing”. This phrase was first coined by Josh
Chavetz in his book ‘Democracy’s Privileged Few™,
which made the case that legislative self-deal-
ing is inevitable when legislators priorities their
own interests over the interests of the people.
In a similar vein, Anthony Downs discussed the
intrinsic motive of representatives in his book
‘An Economic Theory of Democracy’, contending
that they prioritise their own interests above the
well-being of society.’

The defence of citizens' rights is another

6 ‘Introduction | Democracy’s Privileged Few: Legis-
lative Privilege and Democratic Norms in the British
and American Constitutions | Yale Scholarship On-
line | Oxford Academic’ <https://academic.oup.com/
yale-scholarship-online/book/22563/chapter-ab-
stract/182897038?redirectedFrom=fulltext> [Last
seen 6 April 2023].

7 Anthony Downs, ‘An Economic Theory of Politi-
cal Action in a Democracy’ (1957) 65 Journal of
Political Economy 135 <https://www.jstor.org/sta-
ble/1827369> [Last seen 6 April 2023].
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matter governed by popular sovereignty. The
separation of powers between the executive and
legislative branches of government is the best
way to guarantee that all rights are sufficiently
protected and not violated in this regard. In this
instance, the theory of the separation of powers
as seen through the lens of philosophy is turned
into parliamentary immunity or privilege. This
connection can be understood by referring to
Montesquieu’s defence of the separation of pow-
ers, Esprit des Lois (1748).2 The division of powers,
which emerged as a response to the royal abso-
lutism of the eighteenth century, was viewed as
the guarantee of an open and moderate govern-
ment, the means by which “lepouvoir arréte le
pouvoir” and the protection of freedom are ap-
propriately gained. In this sense, parliamentary
immunity or privilege is viewed as an essential
component in defining the separation of powers
and as the force sustaining the various political
system. Hence, in the context of the separation
of powers, parliamentary privilege should ensure
the clear separation of powers and enable the
parliament to function without interference by
external threats.

IMMUNITY AND PRIVILEGES

In general, immunity is protection against
something. There are “immunities” from taxa-
tion, “immunities” from the arrest of witnesses,
judges, and legislators, and other things in le-
galese. However, it should be remembered that
a legal “immunity” can always be broken. There
is no perfect legal immunity. Legal regulations
can be broken because it is in their nature.® Use
of the term Immunity as correlative to No Pow-
er is simply an operational idea. When someone

8 Mark R Rutgers, ‘Public Administration and the
Separation of Powers in a Cross-Atlantic Perspec-
tive’ (2000) 22 Administrative Theory & Praxis 287
<https://www.jstor.org/stable/25611434> [Last seen
6 April 2023]."plainCitation":"Mark R Rutgers, ‘Pub-
lic Administration and the Separation of Powers in a
Cross-Atlantic Perspective’ (2000).

9 Albert Kocourek, ““Privilege” and “Immunity” as Used in
the Property Restatement’ LOUISIANA LAW REVIEW.

is immune, their rights cannot be changed by
another person. Disability is defined as the in-
ability to alter legal privileges. The fundamental
distinction between rights and privileges, as well
as between powers and immunities, is the same.
A privilege is someone’s exclusion from another
person’s right claim, whereas a right is an affir-
mative claim made against another person.

THE PARLIAMENTARY
IMMUNITY AND PRIVILEGES

Immunity and privilege are related concepts
in parliamentary proceedings, but they are differ-
ent in their scope and application.’® Parliamenta-
ry privilege refers to a set of legal rights and im-
munities that protect the members of parliament
from legal action for the things they say or do
in the course of their duties as representatives.”
Parliamentary privilege includes the freedom of
speech and debates, the freedom from arrest
during their attendance in Parliament or state
legislature, and the power to punish for con-
tempt of the House. Parliamentary immunity, on
the other hand, specifically refers to the protec-
tion granted to members of Parliament and state
legislatures from any legal proceedings against
them for anything said or any vote given by them
in Parliament or the state legislature. Parliamen-
tary immunity is a subcategory of parliamentary
privilege that provides protection to elected rep-
resentatives while they perform their legislative
duties. Parliamentary privilege is a broader con-
cept that encompasses various rights and immu-
nities granted to members of parliament, while
parliamentary immunity is a specific type of priv-
ilege that protects elected representatives from
legal action for their words and actions in the
legislature. The difference between parliamenta-

10 Canberra corporateName=Commonwealth Parlia-
ment; address=Parliament House, ‘CHAPTER 2 | Par-
liamentary Privilege: Immunities and Powers of the
Senate’ <https://www.aph.gov.au/About_Parliament/
Senate/Powers_practice_n_procedures/Odgers_Aus-
tralian_Senate Practice/Chapter_02> [Last seen 31
May 2023].

11 Ibid.
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ry immunity and privileges can be understood in
terms of the types of legal concepts involved: im-
munity involves the absence of a duty or liability,
while privileges involve the presence of positive
legal rights and powers.

TWO FORMS OF IMMUNITY:
(D NON - ACCOUNTABILITY &
(N INVIOLABILITY

“Non-accountability” refers primarily to the
freedom of expression and of the parliamentary
vote in a parliamentary setting.? The most com-
mon type of parliamentary immunity is this one.
Parliamentarians who practise non-accountabili-
ty are not subject to legal consequences for their
statements and voting actions in the assembly
to which they are elected. Non-accountability
is typically an absolute in both time and space.
This means that any legal action is permanent-
ly barred and that it will continue to apply even
after the completion of their contract. And last,
non-accountability is typically neither lifted by
parliament nor relinquished by a single member.

Inviolability refers to protection against legal
action, detention, and measures of prosecution
or investigation that are not directly related to
a member’s duties in the legislature. In other
words, non accountability does not cover issues
that are covered by inviolability. While inviola-
bility does not exist everywhere and its exact
breadth varies greatly between systems, non-ac-
countability is a trait of parliamentarianism that
is nearly universal. In some cases, inviolabili-
ty may extend to behaviours that have nothing
to do with the parliamentary mandate, such as
stealing or traffic violations. In other systems, in-
violability does not apply unless there is a spe-
cific link between an act and parliamentary ac-
tion. The ramifications of inviolability also vary:

12 ‘Parliamentary Privilege — First Report’ <https://
publications.parliament.uk/pa/jt199899/jtselect/jt-
priv/43/4306.htm> [Last seen 31 May 2023].

13 ‘REPORT ON THE SCOPE AND LIFTING OF PARLIA-
MENTARY IMMUNITIES’ <https://www.venice.coe.
int/webforms/documents/default.aspx?pdffile=C-

DL-AD(2014)011-e>.

they range from the prohibition of arrest and
detention to a general prohibition of all legal
action, civil and criminal, and of all investigative
techniques like home searches or wiretaps. Invi-
olability typically has a time restriction as con-
trasted to non-accountability. It frequently only
applies while parliament is in session and typ-
ically expires when the parliamentary mandate
expires. This means that it merely has a suspense
impact; even in cases when inviolability prevents
an MP from being detained or prosecuted while
serving on a committee, he may still be detained
and charged with a crime committed while serv-
ing on the committee after his term has finished.
Moreover, inviolability may typically be lifted
by parliament at the request of the prosecuting
authorities.

HISTORICAL BACKGROUND
OF PARLIAMENTARY IMMUNITY
AND PRIVILEGE

The United Kingdom is an unavoidable op-
tion to portray the multiplicity of parliamenta-
ry immunity systems. Second, most countries
with a history of British colonialism, such as the
USA, Canada, Australia, New Zealand, and India,
uphold a Westminster-type privilege. The most
significant privilege in certain Commonwealth
nations is still based on Article 9 of the Bill of
Rights from 1689, which essentially guarantees
freedom of expression in parliament. The British
system of parliamentary privilege is one of the
most important systems of parliamentary immu-
nity in the world.

England

The English Parliament's session from 12
January to 12 February 1397 is when parliamen-
tary immunity first came into existence. During
this time, the House of Commons passed a bill

14 ‘Bill of Rights 1689’ <https://www.parliament.uk/
about/living-heritage/evolutionofparliament/par-
liamentaryauthority/revolution/collectionsl/collec-
tions-glorious-revolution/billofrights/> [Last seen 10
April 2023].
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criticizing the scandalous practises of Richard Il
of England’s court as well as the resulting exces-
sive financial burdens.® Thomas Haxey, the group
member who had originally proposed this direct
action against the king and his court, was tried
for treason and found guilty, and he was given
the death penalty. But, as a result of pressure
from the Commons, a royal pardon prevented the
punishment from being executed.® Due to this
incident, there was discussion in the House of
Commons over whether or not lawmakers should
be able to discuss and debate issues in total au-
tonomy and independence without intervention
from the monarchy. As a result, Article 9 of the Bill
of Rights, which was adopted in 1689", confirmed
the right to free speech that had been introduced
into the House of Commons at the beginning of
the sixteenth century. This provision explicitly
shields the speeches and actions of members of
parliament from any outside interference or dis-
pute. A thorough investigation of immunity sys-
tems should naturally begin with the British con-
cept of parliamentary privilege. The Westminster
Parliament is not only referred to as “the moth-
er of all parliaments,” but its privileges system
stretches almost as far back as the formal begin-
nings of English legislative in the middle Ages.®
First, Westminster-type parliamentary immunity
is distinct from other forms of parliamentary im-
munity in Europe due to the common law nature
of its legal structure and the absence of a codi-
fied constitution.

The right to be free from arrest has its roots
in ancient England, although as was already indi-

15 ‘Rules on Parliamentary Immunity in the European
Parliament and the Member States of the European
Union’ <https://www.astrid-online.it/static/upload/
protected/Rule/RulesParllmmunity.pdf>

16 Paul Seaword, ‘Yonge, Haxey, and the Privilege of
Freedom of Speech in Parliament — Reformation to
Referendum: Writing a New History of Parliament’
(The History of Parliament, 7 April 2020) <https://his-
toryofparliamentblog.wordpress.com/2020/04/07/
yonge-haxey-and-the-privilege-of-freedom-of-
speech-in-parliament/> [Last seen 11 April 2023].

17 ‘Bill of Rights 1689’ (n 14).

18 Cecilia Mbewe, ‘Half-Yearly Review of the Association
of Secretaries General of Parliaments’ <https://www.
asgp.co/sites/default/files/CP1%20review%20211%20
Lusaka%20March%202016.pdf>.

cated, this privilege there was primarily associ-
ated with policies that limited personal freedom
brought on by civil actions. During the Revolu-
tion of 1789, it was decided that Parliamentarians
in France should not be held accountable for any
beliefs they may have stated while carrying out
their individual responsibilities. Following the
declaration of the privilege barring the incrimi-
nation of Assembly members without the latter’s
authorization in a decree dated 26 June 1790; this
non-liability was established by the infamous
decree of 23 June 1789, which was accepted on a
suggestion by Mirabeau.”

The foundation of this immunity system is al-
ready laid out in the Constitution of 1791, which
states that “[Representatives of the Nation] may,
for criminal acts, be arrested in flagrante delicto
or pursuant to an arrest warrant; but the legis-
lative body will be notified thereof without de-
lay, and proceedings may not be continued until
the legislative body has determined that charges
should be brought”.? The National Assembly and
its members’ position of superiority over other
State bodies, which they attained during the Rev-
olution, with the exercise of powers that are a re-
flection of the principle of national sovereignty,
is closely linked to the considerably wider scope
of parliamentary privileges in France, which were
only partially derived from the English model.

France

The French model, with its dual features of
non-liability and inviolability, seems to have had
the most influence on other countries in conti-
nental Europe, where parliamentary immunity
was also becoming recognised. On a compara-
tive scale of immunity, the French system can be
said to be one of the “extremes”; the immunity of
members of the French National Assembly and

19 Emmanuelle de Champs (ed), ‘Reflections for the Rev-
olution in France’, Enlightenment and Utility: Bentham
in French, Bentham in France (Cambridge University
Press 2015)
<https://www.cambridge.org/core/books/
enlightenment-and-utility/reflections-for-the-
revolution-in-france/681D8DBDACEEC312327A39226
D36B049> [Last seen 11 April 2023].

20 The Constitution of 1791.

Anand Singh Prakash



(@5
(0 o)

#27, Lgdngddgéo, 2023

Anand Singh Prakash

Senate stands in stark contrast to other systems,
like those of the UK or the Netherlands, which do
not grant this extra-professional layer of immu-
nity for crimes unrelated to the exercise of par-
liamentary mandate. It is natural and essential
to include a system that is near the top of a scale
of immunity protection for a comparative study
with the objective of examining and comparing
the many legislative and constitutional possibili-
ties in the field of parliamentary immunity.?
Several nations on the European continent
give their parliamentarians comparable or even
greater degrees of protection. Nonetheless, giv-
en its capacity to be compared to the other case
studies taken into consideration, France seems
to be the most sensible choice. In contrast to
countries where the precariousness or gener-
al novelty of the current democratic system of
government would have to be taken into ac-
count in an analysis of parliamentary immunity,
it is crucial that all three case studies are “es-
tablished democracies” and share a comparable
socio-political situation.?? Last but not least, like
the UK, France was one of the historical pioneers
in the development of parliamentary immunity
systems and was also one of the most powerful
colonial powers. Since 1789, “all types of forms
of administration have been explored” in France,
which has been called a “constitutional laborato-
ry.” The study of French parliamentary immunity
is worthwhile given this constitutional instabili-
ty and the surprisingly long-lasting presence of
parliamentary immunity, initially instituted in
the early days of the Revolution.?? A thorough ex-
amination of all historical immunity regimes is
not only beyond the purview of this study, but is

21 ‘The National Assembly In The French Institutions’
<https://www.agora-parl.org/sites/default/files/
agora-documents/The%20National%20Assembly%20
in%20the%20French%20Institutions.pdf>.

22 ‘Parliamentary Immunity: Protecting Democracy or
Protecting Corruption? — Wigley — 2003 — Journal of
Political Philosophy — Wiley Online Library’ <https://
onlinelibrary.wiley.com/doi/abs/10.1111/1467-
9760.00165> [Last seen 11 April 2023.

23 Marina Valensise, ‘The French Constitution in Prerev-
olutionary Debate’ (1988) 60 The Journal of Modern
History S22 <https://www.jstor.org/stable/1880369>
[Last seen 11 April 2023.

also impossible due to the sheer number of con-
stitutions and types of government France has
seen since 1789.

Netherland

Initially, it was unlikely that there would be
a dispute around immunity in the Netherlands
because Dutch legislators’ immunity is much less
extensive than that of their counterparts in the
majority of other nations. One may anticipate
difficulties in systems where immunity is per-
ceived to be unfairly broad, when it appears to
create unduly privileged political elite and ele-
vates politicians beyond the law. This is scarce-
ly true of the Dutch immunity system, which is
why for the most of its existence it has attracted
little notice and generated even less controver-
sy. However, in recent years, the Dutch immunity
system has been the subject of discussion and
controversy, most of which has been sparked by
some statements made by the far-right politician
Geert Wilders. Wilders was cleared of all charges,
including those of inciting racial hatred, but
the mere possibility of his prosecution and tri-
al sparked debate over parliamentary immunity.
Because the alleged statements were made out-
side of parliament and did not fall under the pur-
view of non-accountability, Wilders was not pro-
tected. The question of whether the Dutch system
of immunity is sufficient or whether it would be
conceivable and desirable to increase its scope
arose as a result of this.? This debate has brought
parliamentary immunity into the public and ac-
ademic spotlight, setting the Netherlands apart
from most other nations where public opinion
hardly demonstrates much enthusiasm for the
existing immunity regime, much less for expand-
ing it. The attention that parliamentary immunity
recently got in the Netherlands after leading a
“dormant existence” for much of the 20th centu-
ry was significant in prompting this comparative
analysis.”

24 Sascha Hardt, ‘The Case against the Introduction of
“Political Immunity” in the Netherlands’ <https://
www.montesquieu-instituut.nl/9353262/d/policypa-
per/policy_paper_04.pdf>

25 Remco Nehmelman and Max Vetzo, ‘Freedom of
Speech under Attack: Extension of Parliamentary Im-
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The privileges of the Commons evolved over
a far longer and more complicated period of
time than those of the Lords, who “enjoy their
privileges merely because of their immemori-
al function in Parliament as counsellors of the
Sovereign.”Since the Commoners were not ini-
tially a part of the feudal chain of interdepen-
dences, each of whose members quite naturally
possessed a certain degree of authority and free-
dom towards the other (though of course never
entirely unopposed), this may be plausible. The
Speaker of the House petitions the King at the
start of every new Parliament, requesting that
the monarch grant the House certain privileges,
including “freedom of speech in debate, freedom
from arrest, freedom of access to His Majesty
whenever occasion shall require; and that the
most favourable construction shall be given to
the proceedings of the House of Commons."To-
day, this tradition is still upheld, albeit mainly as
a formality. The Lord Chancellor, appointed by
the monarch in accordance with letters patent,
responds to the petition on behalf of the Queen
by stating that “Her Majesty most readily con-
firms all the rights and privileges which have ever
been granted to or conferred upon the Commons,
by Her Majesty or her royal predecessors.”In the
past, granting royal approval to a privilege was
not always simple; it took centuries before the
petition was reduced to a ceremonial component
of the first meeting of a new Parliament.”

India

The British East India Company established
its first trading post in India in 1600, and over
time, British officials began to exercise powers of
governance over Indian territories. The members
of parliament enjoyed a certain degree of immu-
nity from arrest and prosecution, but this was not

munity’ [2009] Eleven international publishing 77.

26 ‘Parliamentary Privilege — First Report’ (n 12).

27 ‘Parliamentary  Privilege’ <https://assets.publish-
ing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/79390/consultation.
pdf>.

28 ‘British East India Company’ <https://www.cs.mcgill.
ca/~rwest/wikispeedia/wpcd/wp/b/British_East_In-
dia_Company.htm> [Last seen 31 May 2023].

formally codified until the 17th century. The Bill
of Rights® established that members of parlia-
ment were not to be arrested or prosecuted for
anything said or done in the course of their par-
liamentary duties without the permission of the
House of Commons. This privilege was later ex-
tended to members of the House of Lords. There
was no formal system of parliamentary immunity
or privilege in India. However, British officials, in-
cluding those in India, enjoyed certain immuni-
ties and privileges, which were gradually extend-
ed to members of the legislative assemblies. The
Indian Councils Act of 1861*° introduced limited
forms of immunity and privilege for members of
the legislative councils. This act granted mem-
bers the freedom of speech, the right to vote, and
the right to discuss matters of public interest.
However, this immunity did not extend to crim-
inal proceedings or arrests. The Indian Councils
Act of 1892*" expanded the scope of parliamenta-
ry privilege and immunity, granting members the
right to be present at all meetings of the council,
the right to vote on all questions put before the
council, and the right to express their opinions
without fear of legal consequences.

Under the 1919 Act,® a separate chapter on
the powers and privileges of the Legislative
Councils and the Central Legislative Assembly
was introduced. The chapter outlined the powers
and privileges that were to be enjoyed by these
legislative bodies and their members. These
powers included the power to regulate their own
procedure and conduct, the power to punish
members for breaches of privilege, and the pow-
er to require the attendance of witnesses and the
production of documents.

The 1935 Act® made further developments
to the immunity and privileges of the legisla-

29 ‘Bill of Rights 1689’ (n 14).

30 ‘Indian Councils Act (1861) Was Passed by British Par-
liament on August 1, 1861, Which Altered the Compo-
sition of the Governor General’s Council for Executive
and Legislative Purposes.

31 ‘The Indian Council Act of 1892 Was Introduced by the
British Parliament to Amend the Existing Constitution-
al Provisions in the Country.

32 ‘The Government of India Act 1919 (9 & 10 Geo. 5. c.
101);

33 ‘Government of India Act, 1935/
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tive bodies and their members. The Act provided
for the establishment of a separate committee
known as the Privileges Committee to inquire
into any breach of privilege and recommend
punishment. The Act also extended the immunity
enjoyed by the members of the legislative bodies
to their aides and servants. The Constituent As-
sembly had to grapple with the question of how
to balance the need to protect the freedom of
speech and action of the members of the legisla-
tive bodies* with the need to ensure accountabil-
ity and transparency. There were concerns that
the immunity and privileges granted to the mem-
bers of the legislative bodies could be used to
shield them from scrutiny and accountability. To
address these concerns, the Indian Constitution
included provisions on the powers and privileg-
es of the legislative bodies and their members.
Article 105* of the Constitution provides that the
members of Parliament shall have the freedom
of speech in Parliament and shall not be liable
to any proceedings in any court for anything said
or any vote given by them in Parliament or any
committee thereof. Article 105(2) provides that
the members shall not be protected from any
proceedings in relation to any speech or vote giv-
en by them outside Parliament. Similarly, Article
194(3)* provides that the members shall not be
protected from any proceedings in relation to any
speech or vote given by them outside the House.

CONCLUSION

The evolution of parliamentary immunity and
privilege has been a dynamic process shaped by
historical, political, and legal developments.”
From its ancient origins to the modern era, the

34 ‘Constituent Assembly Debates On 2 December, 1948
Part I’ <https://indiankanoon.org/doc/1389880/>
[Last seen 7 June 2023].

35 ‘The Constitution of India’ <https://www.indiacode.
nic.in/bitstream/123456789/15240/1/constitution
of india.pdf>.

36 Ibid.

37 Ciprian Negoita, ‘Immunity: A Conceptual Analysis for
France and Romania’ (2015) 10 Contributions to the
History of Concepts 89 <https://www.jstor.org/sta-
ble/26373810> [Last seen 11 April 2023].

concept of parliamentary immunity has played
a vital role in safeguarding legislators’ indepen-
dence and fostering democratic governance.
Likewise, parliamentary privilege has provid-
ed the necessary tools for effective legislative
functioning and the protection of democratic
principles.®® This conclusion summarizes the key
findings and implications of the evolution of par-
liamentary immunity and privilege.Throughout
history, parliamentary immunity has undergone
significant transformations. In its early stages,
immunity primarily served to protect lawmakers
from external interference and retribution, al-
lowing them to speak freely without fear of re-
percussions. Over time, the concept expanded
to encompass a broader range of actions and
activities, including legislative acts, statements,
and votes. The underlying principle behind par-
liamentary immunity is to uphold the freedom of
speech and expression, which are essential for
democratic debate and representation.**How-
ever, the evolution of parliamentary immunity
has not been without challenges. The delicate
balance between protecting legislators’ inde-
pendence and ensuring accountability has led to
ongoing debates and occasional controversies.
Critics argue that excessive immunity can enable
abuse and impunity, allowing legislators to act
with impunity for illegal or unethical conduct.
Striking the right balance between immunity and
accountability remains a complex task, requiring
constant vigilance and adaptation to changing
societal norms and expectations.

38 ‘Parliamentary Privilege — First Report’ (n 12).
39 ‘Privileges and Immunities — Parliamentary Priv-
ilege: A Definition’ <https://www.ourcommons.

ca/marleaumontpetit/DocumentViewer.aspx?Lan-
guage=E&Print=2&Sec=Ch03&Seq=2> [Last seen 7
June 2023].
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ABSTRACT

The paper is devoted to the features and advantages of using me-
diation in civil disputes. First of all, the article discusses the experi-
ence of some foreign countries (Germany, Lithuania, Estonia, etc.) in
the field of mediation, and then aims to determine whether Georgian
mediation is based on the model of any country or whether it differs
in any specifics in Georgia.

The article discusses the unique and extensive possibilities of
mediation in resolving civil disputes. Consideration of the case in
court is based on the consideration of legal issues, mediation is not
limited to the consideration of legal issues; Non-legal aspects can
also be analyzed during mediation. Thus, it is a flexible and informal
process that gives the parties maximum freedom to discuss any issue
of interest to them and takes into account their interests. The medi-
ation process can be limited only by the interests of the parties and
the mediator’s creative methods. In this way, the parties have control
over the process and results of mediation.

The paper confirms that mediation in Georgia is based on a rather
narrow model. In fact, the Georgian legislator lays the development
of mediation on practice and gives freedom of action to the mediator,
although he stipulates that this freedom is limited by the will of the
parties. Accordingly, the mediation process should be carried out in
compliance with the principle of voluntariness of the parties.

Mediation is particularly attractive to businesses because of its
benefits. For the parties, the confidentiality of the mediation process,
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saving time and financial resources, maintaining economic relations
between the parties, focusing on positive aspects, and a favorable
situation for both parties are important. Mediation is aimed at the
self-determination of the parties, which helps to prepare the neces-
sary ground for the settlement of the dispute. In addition, mediation

can help prevent future disputes.

KEYWORDS: Advantages of Mediation, Flexibility, A process based

on personal interests of parties

INTRODUCTION

One of the most important ways to resolve
civil disputes is mediation. Mediation is inter-
esting in the context of long and intense civil
litigation.

The purpose of the paper is to determine the
economic and legal consequences of mediation.
This should be especially noticeable for the busi-
ness sector. Therefore, it is necessary to deter-
mine what are the consequences of timely con-
sideration of business disputes in order to avoid
negative economic consequences and for the
sake of fairness. In this context, it is necessary
to study how mediation is characterized, how it
differs from the consideration of a case in court.
Therefore, it is important to explore both the ad-
vantages and disadvantages of mediation.

One of the most common ways to resolve civil
disputes is to consider the case in court, howev-
er, in addition to its positive aspects, it is also
characterized by some negative features. That is
why it is advisable to study the institution of me-
diation and find out its significance.

In addition, different models of mediation op-
erate in a given country. It is interesting to know
what is the experience of foreign countries in the
field of mediation and how specific mediation is
in these countries. At the end of 2019, Georgia ad-
opted the Mediation Law, which proposed sever-
al general rules for conducting mediation. In this
context, it should be clarified on what model the
Georgian version of mediation is based - wheth-
er Georgia took into account the model of only

one country, whether it shared a mixed model or
formulated a specific rule for it.

The scientific article is also interesting in the
protection of fiduciary relations in the process of
mediation and new legislative changes. In this
regard, it should be determined how fully the
scope and possibilities of mediation have been
studied and what role mediation plays in the
process of resolving civil disputes.

1. MEDIATION MODELS IN
A SOME FOREIGN COUNTRIES

In general, there are four models of media-
tion: 1. Fully voluntary mediation, when the par-
ties turn to the mediator for any dispute that
they could not resolve on their own. In this case,
mediation does not require a law; 2. Voluntary
mediation with certain incentives and sanctions.
In this case, the parties are encouraged to use
mediation, which is practice-oriented. This mod-
el requires a mediation law; 3. A mandatory ini-
tial mediation session, where the parties must
attend an initial meeting with the mediator, free
of charge or for a reasonable fee, to determine
eligibility for mediation. This model also requires
a legal framework for mediation; 4. Fully obliga-
tory mediation. The parties must attend the me-
diation process and pay for the entire mediation
process as a precondition for going to court. The
mandatory aspect refers only to full participa-
tion in the process, while reaching a settlement
is always voluntary!
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There are also broad and narrow models of
mediation regulation.1 In countries where me-
diation is widely regulated, the procedures are
regulated in detail. These countries usually have
a Mediation Law that broadly regulates issues
related to the mediation process, as well as the
relationship between mediation and other le-
gal professions. This model is based on Austria,
where the Civil Mediation Act is in force. France
follows the same model, although in France the
Civil Code, the Code of Civil Procedure, the Code
of Criminal Procedure and the Labor Code direct-
ly deal with the mediation process.?

As for the narrow (limited) model, in this case
the mediation process is not regulated in detail.
This is due to the fact that the regulation of ev-
erything will hinder the development of the insti-
tution of mediation and limit it. In addition, me-
diation is an event that goes beyond the norms
of civil procedural law, and its inclusion in its
framework implies a limitation of the process.
Countries that share this model do not establish
procedural rules for mediation and obligations
to train mediators, which are considered to be
regulated by private initiatives.?

1.1. Germany

The term “mediation” may come from the
Greek word “medos” (meaning “mediator”,
“neutral”, “impartial”) and the Latin root verb
“mederei” (meaning “to heal”) or “mediatio” (to
mediate). From this point of view, the mediator
is the mediator who, through his impartial medi-
ation, helps the parties to the dispute to resolve
it. Mediation is an alternative dispute resolution
method that was first scientifically substantiated
in the United States in the 1960s and 70s by em-
ployees of Harvard University and has since been
used in many areas of life. Mediation is a proce-
dure or method characterized by the constituent

1 De Palo, G., D URSO, L. (2016). In: The Implementation
of the Mediation Directive, Workshop, Research
Administrator Responsible: Raffaelli R., p. 11.

2 Hopt, J. K, Steffek, F. (2013), Mediation Principles and
Regulation im Comparative Perspective, Oxford, p. 17.

3 Ibid, p. 63.

principles of voluntariness, autonomy and open-
ness to results and carried out by a neutral, ob-
jective mediator (mediator). In the modern scien-
tific, differentiated understanding, the history of
mediation begins in the 1960s and 70s, although
the idea of resolving disputes through the medi-
ation of a neutral third party as an intermediary
has a thousand-year tradition of many peoples.
Thus, mediation is not a new phenomenon of the
20th century; However, only in the last forty-fifty
years has there been a scientifically based and
differentiated discussion of this possibility of re-
solving disputes, primarily in the United States
and then in Europe.*

In Germany, mediation has been used only in
certain areas since the early 1980s, but today it
applies to a wide range of disputes. Mediation
is used, for example, in family law, building law,
environmental protection, tenancy and neigh-
borhood disputes, employment law, business,
schools, intercultural and other disputes. Certain
requirements must be met in some areas. For ex-
ample, a mediator in school mediation requires
special skills than in environmental or business
mediation, although the same principles are, of
course, always present in all disciplines. There-
fore, in Germany mediation has developed in
almost all social and public spheres as an alter-
native to the classical litigation, or at least as
an alternative to “prior dispute resolution”, and
in some cases has become firmly established.
COompared to other countries such as Switzer-
land, Germany does not appear to have made a
major effort to incorporate mediation rules into
procedural law. In Switzerland, in the modern
era, it was decided to reflect the rules on me-
diation in civil procedural law. In 2004, Austria
passed the Civil Law Mediation Act, which gave
Austria a pioneering role in the legal strengthen-
ing of mediation in the German world.

The main reason for the introduction and pro-
motion of mediation was to reduce legal costs in

4 Lewinski-Reuter V., Mediation, In: Glossar Kultur-
managment, V. Lewinski-Reuter, S. Lidemann (Hrsg.).,
Wiesbaden, 2011, S. 254.

5 Lewinski-Reuter V., Mediation, In: Glossar
Kulturmanagment, V. Lewinski-Reuter, S. Lidemann
(Hrsg.)., Wiesbaden, 2011, S. 255.
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Germany. Along with other justice reforms, Ger-
many introduced and developed the institution
of mediation.® Thus, the emergence of the insti-
tution of mediation was, as it were, considered
as part of the function of impementing justice.

Initially, there were three forms of mediation
process in the federal state of Germany:

1) so-called “Gerichtsexterne Mediation”
(Gerichtsexterne Mediation), which was per-
ceived as a process completely independent of
legal proceedings and launched on the basis of a
private initiative;

2) so-called “Mediation in court” (Gerichtsna-
he Mediation). Indeed, it is institutionally con-
nected with the process taking place inside the
court (administration of justice), but it is not in-
dependent of the court as a state institution;

3) Mediation within the court (Gerichsinterne
Mediation), which was both personally and ter-
ritorially connected with the court and the civ-
il process.’

Alternative dispute resolution includes ele-
ments of both procedural and substantive law in
Germany. From material law, the norms of gener-
al contract law are used. The new German Medi-
ation Law, which shares the European Mediation
Directive, came into force in July 2012.2

The German mediation law recognizes that
the court does not have the right to refer an on-
going dispute to external mediation, but may re-
fer a pending case to judicial mediation.” Howev-
er, German law encourages the parties to reach
an amicable settlement of the dispute and use
litigation as a last resort. According to section

6 Espilugus, C., Iglesias, J. L., Palao, G. (2013). Civil and
Commercial Mediation in Europe: National Mediation
Rules and Procedures, Vol. |, Intersentia, Cambridge,

p. 162.

7 Tsertsvadze G., Mediation — an alternative form of
dispute resolution (general overview), Th., 2010, p.
105. .

8 Piers, M. (2014). Europe s Role in Alternative Dispute

Resolution: Off to a Good Start? Journal of Dispute
Resolution, No. 2, p. 287.

9 Tochtermann, P., (2013). Mediation in Germany: The
German Mediation Act Alternative Dispute Resolution
at the Corossroads, in Hopt&Steffek, Mediation
Principles and Regulation in Comparative Perspective,
Oxford, p. 538.

15a of the German Code of Civil Procedure, par-
ties must first try alternative dispute resolution
before starting legal proceedings.”®

However, approaches to prioritizing the use
of mediation differ across German states. For ex-
ample, 20% of cases in the Keele District Court go
to mediation. Out of 70% of such cases, an agree-
ment between the parties is reached only in 15%.
If we take other courts, then here the data is sig-
nificantly reduced or mediation is not offered at
all. It depends on the opinion of the judges. The
vast majority of judges believe that they can in-
dependently resolve disputes and do not express
a desire to submit disputes to mediation. How-
ever, at present, mediation in Germany is stag-
nant, since in court disputes are resolved quickly
(5-9 months, and in mediation - about 3 months)
and there is a dependence on traditional rules of
legal proceedings. However, in many regions the
demand for mediation is growing and the share
of mediation among cases pending before the
court is quite high (20%)."

1.2. Lithuania

Lithuania has the Law “On the Use of Media-
tion in Civil Disputes”12 Here, the development
of mediation has been driven by social peace,
reduced litigation, consumer satisfaction, and
time and cost savings. In Lithuania, parties and
their lawyers are often offered to resolve civil or
commercial disputes through mediation, espe-
cially in particularly complex cases. In 2019, the
Lithuanian legislature empowered civil courts
to require parties to attempt to resolve disputes
through mediation when necessary. Compared
with the data of 2015, when there were about 100

10 Piers, M., (2014). Europe s Role in Alternative Dispute
Resolution: Off to a Good Start? Journal of Dispute
Resolution, No. 2, p. 291.

11 Gniza, |., (2017). Practical experience and prospects in
the field of German judicial mediation, in the materials
of the International Conference of Associations of
Judges of the Member States of the Memorandum:
Evaluation of the performance of judges, judicial
mediation and juvenile justice , pp. 70-72.

12 Law on Conciliatory Mediation in Civil Disputes of
Republic of Lithuinia, 15 July 2008 No X-1702.
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attempts to use mediation, official attempts to
resolve disputes through mediation have already
increased tenfold. Following the experience of It-
aly and other states, Lithuania took into account
the obligatory nature of mediation in family cas-
es, as well as the extension of the Lithuanian Law
on Mediation to other cases.”?

In addition, In 2005 a judicial mediation or
settlement procedure was launched as a pilot in
Lithuania. Summarizing the results of this pro-
gram and the successes achieved with the sup-
port of the Ministry of Justice of the Republic of
Lithuania, the Working Group was motivated to
adopt the Judicial Mediation Rules in 2014, which
entered into force on January 1, 2015. Judicial me-
diation applies to any civil case. According to sta-
tistics, in 2012, mediation was referred 17 times,
in 2013 there were 37 such cases in mediation, in
2014 -53,in 2015 - 123 and in 2016 — 313. The num-
ber of cases considered through mediation, dou-
bled in recent years. If the parties agree to offer
mediation, the mediator gives a written consent
and the court has explained to the parties the
essence of the mediation procedure, the judge
must terminate the proceedings and refer the
case to court mediation in Lithuania. The court
also decides on the appointment or replacement
of the mediator™

1.3. Latvia

In Latvia, the Mediation Law was adopted
on May 22, 2014. The adoption of this law was a
step towards the development of mediation in
Latvia, and mediation became official. The law
strengthened the basic principles of mediation:
voluntariness, confidentiality, equality and coop-

13 Simaitis, R., (2020). A new wave of Mediation in
Lithuania What does it mean for Lawyers, CEE Legal
Matters, 29 April, <https://ceelegalmatters.com/
lithuania/13402-a-new-wave-of-mediation-in-
lithuania-what-does-it-mean-for-lawyers>

14 Gadlyauskas, R., (2017). Mediation in Lithuania, in
the materials of the International Conference of
Associations of Judges of the Member States of the
Memorandum: Evaluation of the activities of judges,
judicial mediation and juvenile justice , pp. 102-103.

eration of the parties, neutrality and objectivity
of the mediator. In addition, the law determines
that the mediation process begins from the mo-
ment a written agreement is signed with the me-
diator, which reflects the essence of the dispute,
the rights and duties of the parties and the medi-
ator. Upon completion of the mediation process,
the mediator may approve the mediation agree-
ment, which is legally binding”®

Mediation is regulated by general law in Bel-
gium, Estonia, Malta and Sweden. The purpose
of this law is to provide for the resolution of in-
dividual and collective labor disputes. In certain
cases, the general law applies to civil cases. For
example, in Estonia and Latvia, mediation is used
between a patient or his relatives and a medi-
cal professional. In addition, mediation is also
effective here in collective labor disputes, when
disagreements arise between the management
of the healthcare institution and the trade union.
This also applies, for example, to Belgium, Esto-
nia, France, Malta, Great Britain. However, in Es-
tonia, Malta and the UK, mediation is relatively
rarely used in individual labor disputes between
employers and healthcare professionals.”

Mediation is not widespread in Latvia, but this
does not mean that parties never choose medi-
ation to resolve their disputes. At the same time,
the popularity of mediation is growing. The mod-
el of self-regulation of mediation works effec-
tively.” There are certain requirements for a me-
diator in Latvia, namely: the mediator must be at
least 25 years old, have a good reputation and no
criminal record, have a higher education in any
field, be fluent in Latvian, and have completed at
least 100 hours of mediation research. Mediation
is carried out with the help of certain procedural
measures in Latvia. Firstly, mediation in Latvia is

15 Fedorchuk, M., (2020). Mediation: The Experience
of Latvia, Mediation: Training and Society
Transformation/MEDIATS of EU Program, <https://
mediats-chnu.com/mediation-the-experience-of-
latvia/> [Last seen 22.07.2023].

16 HOPE — European Hospital and Healthcare Federation
(2012), Mediation in Healthcare, pp. 7-9.

17 Bertaitis, S., Marjusina, R., Olevska, I., In: Palo de G.,
Trevor, M. B., (Ed.) (2012). EU Mediation, Law and
Practice, Oxford, pp. 218-219.
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not mandatory, but the court encourages a plain-
tiff in a civil process to consider mediation as a
dispute resolution option - at least as a possible
dispute resolution tool. Accordingly, mediation is
purely voluntary, although its use is encouraged
by procedural rules and measures.®

1.4. Estonia

Mediation is the only way to resolve indus-
trial (business) disputes in Estonia. Under these
conditions, in 1995, the post of public mediator
was created. Since its inception to the present
day, the State Mediation Service has dealt with
about 300 cases, 80% of which have been suc-
cessfully completed.”

Mediation institutions are rarely used in Esto-
nia. Here the law “On mediation” came into force
on January 1,2010. The Mediation Law covers both
mediation and conciliation. If the court deems it
reasonable and necessary, it directs the parties
to participate in the mediation process, as pro-
vided for in Article 1.3 of the Mediation Law. The
law covers civil disputes and does not contain a
list of these cases. Accordingly, the law applies
to civil cases without limitation. However, a me-
diation agreement here can come into force only
when this agreement concerns claims related
to property, and if it is not property, then when
the parties reach a compromise on the subject
of the dispute. The court does not have the right
to approve the resolution of a dispute regarding
the validity or termination of a lease agreement
and the release of a place of residence located
in Estonia.?®

18 Tvaronavile, A., Kaminskie, N., Rone, D., Uudekull, R.,
(2022). Mediation in the Baltic States: Developments
and Challenges of Implementation, Access to Justice
in Eastern Europe, Vol. 4, No. 16, pp. 76-77, <https://
doi.org/10.33327/AJEE-18-5.4-a000427>

19 International Labour Office, (2007). Collective Dispute
Resolution through Conciliation, Mediation and
Arbitration: Europeanand ILO Perspectives, Geneva, p.
16, <https://www.ilo.org/wcmsp5/groups/public/---
europe/---ro-geneva/documents/meetingdocument/
wcms_366949.pdf> [Last seen 03.7.2023].

20 <https://iclg.com/cdr/litigation/pirkka-marja-
poldvere-aivar-pilv> [Last seen 20.08.2023].

Mediation contract and mediation agreement
are used in Estonia. Mediation agreement can
be certified by the notary to whom the parties
apply. When parties have signed the mediation
agreement, they are obliged to act in accordance
with this agreement. Thus, this agreement con-
tains elements of a binding legal agreement, in
particular, it creates both the obligation of one
party (the debtor) to perform certain actions,
and the right of the other party (entitled person
or oblige) to demand the performance of the ac-
tion by the counterparty. The notary certifies the
mediation agreement, if the parties ask for it. In
case of failure to comply with the conditions, the
parties must take the case to the country court.
As regards financial matters, in order for the me-
diation agreement to be enforceable, it must be
accepted by district court.”

2. GEORGIAN MODEL
OF MEDIATION

Georgia took into account international expe-
rience and determined that it is necessary to de-
velope and strengthen mediation, which ensures
the release of the court from cases. The purpose
of mediation is to help the parties resolve the
dispute by mutual agreement, quickly and effi-
ciently. Mediation will increase the efficiency of
justice and save the court from cases where there
is a possibility of ending the dispute by agree-
ment of the parties. However, mediation is a flex-
ible process that, together with the court and ar-
bitration, emphasizes the particular importance
of mediation in achieving a common goal.?

The legislator in Georgia, on the one hand,
listed the cases to which judicial mediation is ap-
plicable, and on the other hand, established the
possibility of extending mediation to any dispute
if there is the will of the parties. According to the
law, court mediation in Georgia is used for a) fam-

21 HOPE — European Hospital and Healthcare Federation
(2012). Mediation in Healthcare, pp. 19-20.

22 Explanatory card of the law "On Mediation",
registration N07-2/319/9.
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ily disputes, except for adoption, cancellation of
adoption, cancellation of adoption, restriction of
parental rights, imprisonment, violence against
women and/or domestic violence; b) on inheri-
tance disputes; c) on neighborly disputes; d) on
labor disputes, with the exception of collective
disputes; on cases of realization of shared rights;
e) property disputes, if the value of the subject
matter of the dispute does not exceed GEL 2,000;
f) on non-property disputes, g) also on any oth-
er dispute if there is an agreement between the
parties (Part 1 of Article 1873 of the Civil Code).
In fact, the legislator recognized the priority of
the will of the parties and made their agreement
the basis for considering any dispute through
mediation.

An association agreement was concluded be-
tween the European Union and Georgia, under
which Georgia assumed the obligation to devel-
op alternative means of dispute resolution, es-
pecially mediation and arbitration, and create
appropriate conditions for their use. With the
adoption of the law “On Mediation”, its main goal
was to ensure precisely this requirement. On
January 1, 2020, the Law of Georgia “On Media-
tion” came into force, according to which media-
tion is considered a new means of resolving civil
disputes.?

The 2008 European Union Mediation Directive
contains certain key features of civil and com-
mercial mediation? for all Member States. It is
significant that in most EU Member States there
are two or three models of mediation, depend-
ing directly on the nature of the dispute. For
example, mediation of civil and commercial dis-
putes is based on a completely voluntary model
in Belgium, Greece, Estonia, Germany, Saftang,
Latvia and other countries. However, voluntary
mediation with incentives and/or sanctions is
also found in Estonia, Greece, Italy (In 92% of
civil and commercial disputes), Malta and other

23 <https://bm.ge/ka/article/2020-wlidan-
sagartveloshi-mediaciis-shesaxeb-kanoni-
amoameddeba/42734> [Last seen 20.07.2023].

24 Directive 2008/52 of the European Parliament and
of the Council of 21 May 2008 on Certain Aspects of
Mediation in Civil and Commercial Matters.

countries.?

Georgian legislation recognizes both judicial
and private mediation. The case is considered
by judicial mediation in the event that a claim
is filed with the court and the case is transferred
to the mediator in the manner prescribed by civ-
il procedural legislation (“Article 2, paragraph
“b” of the Law “On Mediation”). According to the
law, the period for considering a case in judicial
mediation is 45 days, but at least two meetings
must be held.It is allowed to extend this period
for the same period only if there is an agreement
between the parties.?® The issue of timing was es-
pecially relevant during the pandemic.

The court proceedings have been going on for
many years, and if, due to the coronavirus, the
case cannot be resolved without an oral hearing,
the court decides to postpone the meeting. Thus,
the trial is dragged out, and the postponement
of the consideration of the case leads to the fact
that the resolution of the dispute is extended for
a certain period and the tense background be-
tween the parties increases. In many ways, this
negatively affects the business sector, as it can
lead to negative economic consequences. The
negative economic impact during the pandem-
ic has been particularly noticeable in various
countries.” Prolonged litigation is a prerequisite
for increasing property damage. For example, if
a business entity is waiting for the results of a
court hearing to carry out certain business trans-
actions and continue business activities, lengthy
processes increase the losses caused to it. At the
same time, during this period, its economic im-
age is slowly depreciating.

Private mediation is based on the initiative
of the parties to agree on mediation without the
court referring the case to the mediator (“Art. 2,
paragraphs “b” and “c” of the Mediation Law).
Thus, private mediation is a free process for the
parties and is dispositional in nature.

25 De Palo G., D URSOL,, (2016). In: The Implementation
of the Mediation Directive, Workshop, Research
Administrator Responsible: Raffaelli R., p. 16.

26 1875 Article, Civil Procedure Code of Georgia, 1997.

27 See Bichia, M., (2021). The Importance of Using
Mediation in Business Disputes During a Pandemic,
Herald of Law, p. 10. DOI: 10.15350/26679434/H.3.1
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Usually the court has discretionary power
to recommend that the parties use mediation
only if they believe that this procedure can lead
to positive results (Germany, Lithuania, Poland,
Romania, Sweden, United Kingdom).2® As in oth-
er countries, the initiation of private mediation,
as defined by the Law of Georgia on Mediation,
entails the suspension of the statute of limita-
tions.?? Thus, with the start of private media-
tion, the limitation period for a claim will be
suspended.®

3. ADVANTAGES AND
DISADVANTAGES

OF MEDIATION

3.1. Advantages of Mediation

Business entities point to the many advantag-
es of using mediation. In this case, it means re-
alizing the potential benefits of mediation. These
benefits include: 1. Unlike the risks and uncer-
tainties of litigation and arbitration, the parties
have constant control over the process and out-
come of dispute resolution; 2. individualization
of dispute resolution and process management;
3. Confidentiality; 4. improve communication; 5.
cultural, cross-border bridge; 6. Consideration
of commercial realities; 7. Cost saving and cycle
time reduction; 8. Creative and reliable solutions;
9. maintain or strengthen current relationships;
10. Poor quality of costs and risks compared to
potential benefits.*

Some of them are reflected in the principles
of mediation. These are: Voluntariness of the
parties, impartiality and independence of the
mediator, control of the process by the parties
and confidentiality.®? In addition, mediation must

28 Shumova, K. A., (2015). Principles of mediation,
Dissertation, Saratov, p. 68.

29 Paragraph G1 of Article 132 of the Civil Code, 1997.

30 Paragraph 1 of Article 12 of the Law "On Mediation",
2019.

31 Stipanowich, T., (2004). Why Businesses Need
Mediation, Legal Studies Research Paper Series,
Commercial Mediation in Europe, p. 10.

32 Att. Dursun Al, (2017). The Principle of Confidentiality
in Mediation and the Rols of Confidentiality In
Commercial Mediation, Afro Eurasian Studies Journal,

protect the principles of self-determination, con-
scientiousness and equality of parties.®

3. 1. 1.1 Neutrality and Impartiality of

the Mediator

One of the reasons for using mediation is that
an experienced neutral person (mediator) can
contribute to both the quality of the exchange
of information and its quantity to resolve the
dispute. Relevant information may increase the
chances of resolving the dispute on the terms
preferred by the parties.* Only the judge decides
the fate of the case in court. With regard to me-
diation, in this case, the focus is on communica-
tion, which is carried out by a third neutral per-
son in the form of an mediator.*® The role of the
mediator is well expressed in facilitating direct
communication, but the mediator should not be
a trusted advisor, but a neutral person. The par-
ties trust the mediator precisely because his role
is neutral.?®

Unlike litigation, communication between
the parties during mediation is not based on the
expectation that they will contact again later.
The use of information transmitted as a result
of such negotiations may unfairly cause harm. In
this process, the mediator is neutral and impar-
tial.’” While his belief in impartiality is reinforced
by the confidentiality and trusting environment
of mediation, the mediator is required to take
sides and remain neutral.’®

Vol. 6, Iss. 1&2, Spring & Fall, pp. 18-19.

33 Article 3 of the Law "On Mediation", 2019.

34 Deason, E. E., (2002). Predictable Mediation Confi-
dentiality in the U.S. Federal System, Ohio State
Journal onDispute Resolution, Col. 17, No.2, p. 245.

35 Tsertsvadze, G., (Ed.) (2013). Prospects of legal
regulation of mediation in Georgia, Thilisi, p. 32.

36 Deason, E. E., (2001). The Quest for Uniformity in
Mediation Confidentiality: Foolish Consistency or
CrucialPredictability? Marquette Law Review, Vol. 85,
p. 81.

37 Lawrence R. Freedman, Michael L. Prigoff, (1986).
Confidentiality in Mediation: The Need for Protection,
Journal On Dispute Resolution, Vol.2:1, p. 37-38.

38 Macturk, C. H., (1995). Confidentiality in Mediation:
The Best Protection has Exception, American
Journal of Trial Advocacy , Vol. 19, p. 415.
<http.//heinonline.org/HOL/Page?handle=hein.
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3.1.2. Saving Financial

Costs and Time

In the course of lengthy and high-profile liti-
gation, the commercial interests of business en-
tities may be affected.® Currently, mediation has
a special role because it is a cheap and effective
means of resolving disputes.*

Thus, the cost-effectiveness of mediation is
another of its attractive features. Mediation is
cost effective. First, mediation takes less time
than other dispute resolution methods. By sav-
ing time, the parties minimize costs such as loss
of revenue and business opportunities.” It is also
important for the business sector to resolve the
dispute at a relatively low cost. In this sense, the
model of mediation in the form of incentives
and/or sanctions is relevant. Concessions often
come in the form of financial incentives for par-
ties who reach an agreement after mediation.
The role of such a stimulator is played, for ex-
ample, by the reimbursement of legal costs in
Slovakia and Estonia, or the reimbursement of
certification costs in Bulgaria and Latvia.”? Thus,
one of the motivating circumstances for conclud-
ing a mediation agreement is the return of the
state fee (fee) or part of it. In Lithuania, there is
a similar experience of encouraging parties to
conclude an agreement, where the plaintiff, who
has concluded the so-called “Peace Agreement”,
is returned 75% of the state duty.”

journals/amjtrad19&div=258&g_sent=1&casa_
token=&collection=journals> [Last seen 12.02.2022].
(in English); About teutralitat see Chitashvili, N.,
(2016). Specificity of Some Ethical Duties of Lawyer
Mediator and Necessity of Regulation, Journal of Law,
2016, 36-37.

39 Wykoff, A., (2016). Mediation & Confidentiality, Bond
University Student Law Review, Vol. 4, p. 5.

40 Tsertsvadze, G., (Ed.) (2013). Prospects of legal
regulation of mediation in Georgia, Thilisi, p. 32.

41 Feinberg, K. R., (1989). Mediation — A Preferred
Method of Dispute Resolution, Pepperdine Law
Review, Vol. 16, Iss. 5, S 10.

42 De Palo, G.,D URSO, L., (2016). In: The Implementation
of the Mediation Directive, Workshop, Research
Administrator Responsible: Raffaelli R., p. 12.

43 Baturina, N.A., (2016). Foreign Experience of Legal
Regulation of the Mediation Procedure, In the
Collection of Materials of the | All-Russian Scientific
and Practical Conference with International
Participation (Saratov, December 4, 2015): Prospects

A similar approach is shared in Georgia.
Namely, in case of judicial mediation, the state
fee should be 1% of the value of the subject of
the dispute, but not less than 50 GEL. If the dis-
pute is not resolved by agreement of the parties,
the case is resumed in court and the plaintiff is
additionally ordered to submit a receipt confirm-
ing the payment of 2% of the cost of the subject
of the dispute, but not less than 50 GEL.44 How-
ever, if the parties reach an agreement during the
trial, 70% of the state duty paid by the plaintiff is
returned to the plaintiff by law.*

If a party considers mediation to be a waste
of time and money, it can terminate negotiations
at any time and apply to arbitration or court. The
fact is that mediation is an opportunity to save
time and money not only for the parties, but also
for the rule of law, which allocates significant re-
sources to conduct lengthy litigation.*®

3.1.3. Maintaining the

Relationship between the Parties

and a Stress-free Environment

One of the advantages of mediation is the
maintenance of family and other permanent re-
lationships. Family relationships that arise during
wills, trusts, and guardianships can be irrepara-
bly damaged by lengthy litigation. By listening to
the parties in mediation, trust can be restored,
not only to resolve the current dispute, but also
to prevent future problems.*”

Mediation is especially beneficial when the
parties have an ongoing relationship that must
continue after the dispute is resolved, since the
agreement was reached with their consent and
neither party should have reason to consider
themselves losers. Mediation gives the parties to

for the Formation and Development of Mediation in
the Regions, Saratov, p. 23.

44 Paragraph "A3" of the first part of Article 39, Civil
Procedure Code of Georgia, 1997.

45 Section 21 of Article 49, Civil Procedure Code of
Georgia, 1997.

46 Tsertsvadze, G., (2010), Mediation — an alternative
form of dispute resolution (general review), Tb., p. 55.

47 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, pp. 244-245.
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the dispute the opportunity to maintain existing
relationships through mutually beneficial dis-
pute resolution and thus build strong long-term
business relationships. Mediation is increasing-
ly being used in long-term contracts, especially
in international infrastructure and construction
contracts, where mediators are appointed to
quickly resolve issues between the parties. Thus,
mediation is especially useful if the parties wish
to continue a business relationship that could be
damaged by aggressive litigation or arbitration.
Thus, the use of mediation may be reasonable
when it is possible to maintain an ongoing re-
lationship.*®

The mediator helps the parties avoid the po-
larized perception that he is the victim and the
other party is the villain; The mediator tries to
contribute to a more productive and expanded
discussion of controversial issues. At the same
time, mediation provides the parties with an op-
portunity to acknowledge their differences and
the contributions that both parties have made
to the dispute between them. Mediation encour-
ages parties to focus on the future, not just the
past. This allows them to go beyond a simple
distribution of blame (which often does not lead
to any specific outcome for the other party) and
solve their future problems.”

At the same time, the mediator focuses on the
positive aspects of the relationship between the
parties, which helps to reduce the existing ten-
sion between them. Mediation may involve face-
to-face meetings of the parties, however, if the
parties do not wish to speak frankly in the pres-
ence of all participants, the mediator may meet
with each party individually, respecting the prin-
ciple of confidentiality. The mediator may need
to meet with the parties individually to obtain
additional information or explore alternatives. In
these meetings, the parties are given the oppor-
tunity to let go of the situation, calm down and
avoid future tension in the relationship, and also

48 Tarman, Z. D., (2016). Mediation as an Option for
International Commercial Disputes, In: Annales de la
faculté de Droit d Istanbul, Vol. 48, No. 65, p. 232.

49 Hardy, S., Rundle, O., (2010). Mediation for Lawyers,
Australia, p. 9.

prevent one party from manipulating the other.>®

Mediation ensures that the current relation-
ship between the parties is maintained. Com-
pared to mediation, a party in a lawsuit tries to
justify its own position, thereby nullifying and
rejecting the opinions of the other party in order
to prove them unfounded. The confidentiality of
mediation creates such a calm environment for
the parties that the parties can objectively as-
sess the moments unfavorable for their position
and negotiate with positive expectations. When
considering a dispute in court, the relation-
ship between the parties, as a rule, is tense and
negative.”

3.1.4. Confidentiality of Mediation

Unlike the court, the mediation process will
be conducted with maximum confidentiality.®
Confidentiality provides the parties with a con-
fidential environment for negotiations,” which
allows them to openly and comprehensively dis-
cuss all the material circumstances of the case.
In the case of confidentiality, the parties are will-
ing to disclose information because they believe
that information disclosed during the mediation
process will not be used against them.> This is
why confidentiality is vital to mediation. Confi-
dentiality prevents the parties from using infor-
mation obtained during mediation to harm the
other party, thus paving the way for a construc-
tive relationship between them and a relatively
safe environment for interactive negotiations.”

50 Tsertsvadze, G., (Ed.) (2013). Prospects of legal
regulation of mediation in Georgia, Tb., pp. 209, 224.

51 Wykoff, A., (2016). Mediation & Confidentiality, Bond
University Student Law Review , Volume 4, pp. 4-5.

52 Lawrence R. Freedman, Michael L. Prigoff, (1986).
Confidentiality in Mediation: The Need for Protection,
Journal On Dispute Resolution, Vol.2:1, p. 45.

53 Zhao, Y., Koo, AK.C.,, (2011). The Development of
Legal Protection for Mediation Confidentiality in
Hog Kong. Common Law World Review , p. 264.
<http.//heinonline.org/HOL/Page?handle=hein.
journals/comlwr40&div=17&g sent=1&casa
token=&collection=journals> [Last seen 11.03.2022]

54 Macturk, C. H., (1995). Confidentiality in Mediation:
The Best Protection has Exception, American Journal
of Trial Advocacy, Vol. 19, p. 412.

55 See Brown, K. L., (1991). Confidentiality in Mediation:
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Confidentiality in mediation helps parties to
share information, resolve issues, and negotiate
focused on their best interests.56 The legal obli-
gation to protect confidentiality continues even
after the completion of the mediation process,
unless otherwise regulated by written agreement
between the parties and the mediator.57

Confidentiality gives organizations an in-
centive to choose mediation, for example when
protecting commercial secrets. Mediation is con-
sidered the main motivator of the party as it
wants to settle the dispute quietly and without
publicity.58 Therefore, the confidential nature of
the mediation process encourages businesses to
resort to dispute resolution through mediation.*
When resolving a dispute through mediation,
the decision about who was “right” and who was
“wrong” is not public. This can be a key factor
in a complex business environment for a number
of reasons. The fact is that the business environ-
ment can have an impact on subsequent busi-
ness operations, reputation and more.*°

Confidentiality in commercial relations is of
paramount importance to the parties. If a third
party has information that there is a commercial
relationship between the parties and the dispute
involves a particularly large amount, disclosure
of this information may damage its reputation
and business relations in the market, or both
parties may not want to disclose confidential in-

Status and Implications, Journal of Dispute Resolution,
Iss. 2, Vol. p. 310.

56 Callahan, R., (2012). Mediation Confidentiality:
For California Litigants, Why Should Mediation
Confidentiality be a Function of the Court in Which the
Litigation is Pending? Perpperdine Dispute Resolution
Law Journal, Vol. 12: 63, p. 96.

57 Clause 7 of Article 10 of the Law "On Mediation",
2019, explanatory card, registration No. 07-2/319/9.

58 Lawrence R. Freedman, Michael L. Prigoff, (1986).
Confidentiality in Mediation: The Need for Protection,
Journal On Dispute Resolution, Vol.2:1, pp. 37-38.

59 Wykoff, A., (2016). Mediation & Confidentiality,
Bond University Student Law Review , Volume 4, p.
5. (in English); Bichia, M., (2020). Legal Regime of
Confidentiality Protection in the Mediation Process
and Its Meaning, Journal Law and World, 6(2), pp.
199-200. https://doi.org/10.36475/6.2.15

60 Posin, D. Q., (2004). Mediating International Business
Disputes, Fordham Journal of Corporate & Financial
Law, Vol. IX, p. 457.

formation.®” Data must be processed in strict ac-
cordance with the rules established by law, dam-
age may entail an obligation to compensate.®

During the mediation process, the parties
agree to non-disclosure of the information pro-
vided, however, the privilege of confidentiality
also has certain exceptions.®® In fact, Georgia
took into account the European experience and
recognized by law exceptional cases of restrict-
ing the confidentiality of the mediation process.
One of them is the case when it is necessary to
protect the life, health or freedom of a person or
the interests of a minor (Article 4). And in these
cases, the disclosure of information should be
based only on the principles of an adequate and
proportional distribution of the legal purpose
in such a way as to protect the confidentiali-
ty of information from unauthorized persons to
the maximum.®

3.1.5. Self-determination of

the Parties and Focus on their

Personal interests

The voluntary (rather than mandatory) na-
ture of mediation is especially attractive to the
parties when the decision to start mediation and
participate in the mediation process is entirely
up to the parties.®> Mediation is an absolutely
voluntary process that automatically determines
the ability of the parties to the dispute to under-
stand well what kind of conflict they have with
the other party, in what form they intend to re-

61 Att. Dursun Al, (2017). The Principle of Confidentiality
in Mediation and the Rols of Confidentiality In
Commercial Mediation, Afro Eurasian Studies Journal,
Volume 6, Issue 1&2, Spring & Fall, p. 28.

62 Bichia, M., (2017). The Problem of Civil Legal
Protection of Personal Data in the Internet Universe,
In: VIII Proceedings of the International Scientific-
Practical Communication Conference "Internet and
Society", July 7-8, Kutaisi, pp. 36-41.

63 Macturk, C. H., (1995). Confidentiality in Mediation:
The Best Protection has Exception, American Journal
of Trial Advocacy, Vol. 19, pp. 426-427.

64 explanatory card, registration N07-2/319/9; Medi-
ation Law, 2019.

65 Feinberg, K. R., (1989). Mediation — A Preferred Me-
thod of Dispute Resolution, Pepperdine Law Review,
Vol. 16, Iss. 5, S7-8.
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solve the dispute.®® The scope of self-determina-
tion and decision-making of the parties may be
limited by the normative norm on the inadmissi-
bility of an unfair outcome of mediation. The re-
alization of the interests of the parties is allowed
on the basis of their right to self-determination
to the extent that the interests of third parties
are not violated.” The result of a fair mediation is
what the parties decide within their self-determi-
nation. Thus, the duty of the mediator is media-
tion based on the principle of self-determination
of the parties in order to achieve a fair result.®®

It is important that all plaintiffs are heard
by sympathetic and wise lawyers, and that the
parties feel that they have their “day in court”.
The mediator fulfills this role and allows the dis-
enfranchised party to receive cathartic relief in
front of an educated professional, such as an ar-
bitrator, who otherwise resolves the dispute.®

The mediator’s tool is to identify real posi-
tions and interests, while the court is looking
for facts. Unlike litigation, mediation can be a
conflict between “rules of law” and “person-cen-
tered norms”.’® The court and the lawyer attach
only secondary importance to the norms based
on the person, so the litigation and the negoti-
ations of the lawyer are rational and regulated.
Mediation is more responsive to personal norms
and values.”

66 Kandashvili, 1., (2020). Mediation (an effective
alternative means of dispute resolution), Th., p. 94.

67 Chitashvili, N., (2016). Fair agreement as the basis of
ethical integrity of mediation, "Alternative Dispute
Resolution — Yearbook", p. 16.

68 Shapira, 0., (2012). Conceptions and Perceptions of
fairness in Mediation, South Texas Law Review, Vol.
54, p. 336.

69 Sussman, E., (2010). The Advantages of Mediation
and the Special Challenges to its Utilization in Investor
State Disputes, Revista Brasileira de Arbitragem,
Vol.7, No. 27, p. 57.

70 Lawrence R. Freedman, Michael L. Prigoff, (1986).
Confidentiality in Mediation: The Need for Protection,
Journal On Dispute Resolution, Vol.2:1, p. 45.

71 Clarke, G. R., Davies, I. T., (1991). ADR Argument
for and Against use of the mediation process parti-
cularly in Family and neighbourhood disputes, QLD.
University of Technology law Journal, 7, pp. 87-88,
<https://Ir.law.qut.edu.au/article/view/343/335/
view.html> [Last seen 17.08.2023].

3.1.6. Flexibility and Informal

Nature of Mediation

One of the fascinating aspects of mediation
is its extreme flexibility. The mediator offers eco-
nomic entities various options for resolving dis-
putes, however, the range of options for resolv-
ing disputes can be limited only by the desire of
the parties and the creative approach of the me-
diator. However, any number of communication
tools can be used during mediation. For example,
experienced resellers regularly use telephone
and email, as well as intranet technologies. How-
ever, it is possible to use many other means by
which the parties in the mediation process are
provided with information that provides an ob-
jective basis for negotiations. When resolving
business disputes, the mediator is assigned the
role of an intermediary, within which he can man-
age disputes, develop and think through various
innovative mediation processes.”

Compared to court, mediation is an informal
process among alternative dispute resolution
mechanisms. During mediation, the mediator
acts as a third neutral party who helps the two
disputing parties communicate and negotiate.
The mediation process is based on the common
interests of the parties and the peaceful resolu-
tion of the dispute.” It is up to the judge to make
a decision, and it is not mandatory to reach a
final agreement during mediation. However, if
a mediation agreement is reached, this result
is the decision of the parties and therefore rep-
resents the interests of both parties.”

In mediation, the business sector is partic-
ularly attracted by the fact that in this proce-
dure it is not limited by any obligations.”” The
consideration of the case in court is limited by
the consequences of a strictly prescribed alter-

72 Stipanowich, T., (2004). Why Businesses Need
Mediation, Legal Studies Research Paper Series,
Commercial Mediation in Europe, p. 12.

73 Kelly, D., Holmes, A., Hayward, R., (2005). Business
Law, 5.th edition, London, pp. 95-96.

74 Kandashvili, 1., (2017). Mediation — a New form of
Alternative Dispute Resolution and the Perspective of
its legislative regulation in Georgia, "Journal of Law",
N2, p. 116.

75 Tsertsvadze, G., (2010). Mediation — an alternative
form of dispute resolution (general review), Tb., p. 55.
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native legal possibility. Mediation gives the par-
ties the opportunity to work out a solution that
reflects their needs without regard to technical
legal principles. Parties can achieve results that
go beyond a typical court order. The flexibility of
mediation also gives the parties the opportunity
to work out a solution that they believe is “fair”
and more likely to be in their best interests than
would be the case with a formal court decision.”

During mediation, the parties may establish
their own rules and procedures. They generally
prefer to forego the formalities associated with
other forms of dispute resolution. For example,
mediation is much less formal than arbitration.
However, although the mediation process is very
structured, the parties are free to waive the for-
malities.”

Mediation is carried out in stages (stages).
The idea of classifying into phases is interesting,
but it should not be taken literally. If the media-
tor informs the parties that they are now moving
into a new stage of mediation, it is unlikely that
this will make a positive impression on the par-
ties and will contribute to reaching an agreement.
The mediator must follow this scheme, although
it would be irrational to strictly adhere to it, if,
for example, new information appears during
the dispute, the mediator should not refuse to
familiarize himself with its details and discuss it
with the parties, since he has already passed the
so-called “information phase” and arguments.
Listening to new information during a presenta-
tion is wrong. This is considered to be an overly
“procedural-legal” approach that will only harm
the mediation process. The fact is that mediation
is a party process, not a mediation process. When
a party knows that during mediation it can say
whatever it wants, it will not be clear to it why
it should submit to the theory of phases, if the
information voiced from its point of view is very
important for clarifying the essence of the case.”

76 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, p. 247.

77 Feinberg, K. R., (1989). Mediation — A Preferred
Method of Dispute Resolution, Pepperdine Law
Review, Vol. 16, Iss. 5, S8-9.

78 Tsertsvadze, G., (2010). Mediation — an alternative

3.1.7. A Wide Range of Decisions

The biggest advantage of mediation is that it
allows decisions to be made that go beyond the
legal consequences. Mediation can become a
universal forum that can potentially resolve all
issues (legal and non-legal). If a party wants an
outcome other than a simple payment of money
or something other than a remedy that the court
will order, mediation has the ability to negotiate
an unlawful, creative or commercial solution. In
many cases, the resolution of legal issues does
not in itself lead to the effective resolution or fi-
nal termination of the dispute between the par-
ties. Mediation can offer parties a wide range of
benefits that go beyond resolving disputed legal
issues. For example, talking and listening to each
other about their problems creates an opportuni-
ty for mutual opinion and a better understanding
of their needs (interests). This can minimize the
likelihood of future disputes, or at least lead to
greater recognition of the existing dispute and
identification of the causes of the dispute. Such
discussions, judiciously conducted by the media-
tor, can also improve and sometimes restore com-
munication between the parties. In this process,
the parties continually try to deal with issues in a
respectful manner, which can enhance their abil-
ity to resolve disputes with others in the future.”

Mediation offers businesses a wide range of
protections. Long-term structured payment plans
and annuities (forms of loan repayment) can be
offered, allowing parties to be more creative with
economic outcomes.® At the same time, media-
tion gives the parties to the dispute the opportu-
nity to identify a wide range of creative solutions
to the problem. The Court may not always be
able to fully explore the factors underlying the
dispute. During mediation, the parties are free to
expand on the issues under discussion and look
for the root causes of the dispute.t’ Because me-

form of dispute resolution (general review), Th., p.
339.

79 Hardy, S., Rundle, O., (2010). Mediation for Lawyers,
Australia, p. 10.

80 Tarman, Z. D., (2016). Mediation as an Option for
International Commercial Disputes, In: Annales de la
faculté de Droit d Istanbul, Vol. 48, No. 65, p. 233.

81 Clarke, G. R., Davies, I. T., (1991). ADR Argument
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diation is not strictly limited to relevant issues,
this process can also lead to the resolution of
issues that could lead to unnecessary litigation
in the future.® In fact, mediation also appears to
help prevent unwanted disputes in the future.

3.1.8. Control over the Process

and the Result by the Parties

The role of the parties in the mediation pro-
cess is special. This also manifests itself at the
stage of choosing a mediator before the start of
mediation. In addition, the mediation process
may be conducted by one or more mediators.
However, the parties by agreement determine
who should be the mediator, except as otherwise
provided by law.®* Mediation is considered an ad-
junct to justice, not an alternative to it. He can
only contribute to the elimination of disputes,
but he cannot completely take it upon himself.®
In fact, three elements of the principle of vol-
untariness stand out: (1) parties should not be
forced to participate in mediation; (2) the pro-
cess must always be under their joint control;
and (3) the results must be freely agreed upon by
the parties.®

Business entities do not lose control of the
process, and no one needs to tell business firm
managers that they must manage corporate af-
fairs in order to maximize benefits for the compa-
ny's statutory groups, shareholders, employees,
and society. Litigation may not consider face-to-
face negotiations successful because they are
based on pre-established framework rules, while
mediation resolves tensions. When the mediator

for and Against use of the mediation process
particularly in Familu and neighbourhood disputes,
QLD. University of Technology law Journal, 7, p. 85,
<https://Ir.law.qut.edu.au/article/view/343/335/
view.html> [Last seen 17.08.2023].

82 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, p. 249.

83 Paragraphs 1 and 2 of Article 4 of the Mediation Law 2019.

84 Tsertsvadze, G., (2010). Mediation — an alternative
form of dispute resolution (general review), Tb., 56.

85 Andrews, N., (2017). Mediation: International
Experience and Global Trends, Journal of International
and Comparative Law, 4, p. 220.

takes control of the negotiation process, he en-
sures that the parties can control the outcome.®
Thus, mediation further expands the scope of
dispute resolution methods.

In the process of mediation, the parties re-
tain a great deal of control over the process and
outcome of the case. During mediation, the par-
ties make their own decision and therefore may
have a greater interest in its success.?’

3.1.9. Mutually Beneficial (the So-

called “Win-Win Situation”)

The court conducts a process, the result of
which is always beneficial for one party and dis-
advantageous for the other. As for mediation,
it is a win-win process for both parties. This is
especially true for family or neighborhood me-
diation.®® Therefore, unlike the judicial and ar-
bitration process, mediation involves a process
focused on mutual benefit.®

Richard Hill gave an example of an orange on
the merits of mediation: The parties’ dispute is
about an orange. Both parties claim to be enti-
tled to for-tohal. There are two options for re-
solving the dispute in arbitration: either only
one party will receive the orange (the other will
have nothing left), or both parties will share the
orange. In mediation, negotiations focus on the
interests of the parties rather than their rights,
and these negotiations may reveal that one party
wants to use the orange peel to make perfume,
while the other party wants to use the pulp to

86 Stipanowich, T., (2004). Why Businesses Need
Mediation, Legal Studies Research Paper Series,
Commercial Mediation in Europe, p. 11.

87 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, p. 245.

88 Clarke, G. R., Davies, I. T., (1991). ADR Argument
for and Against use of the mediation process
particularly in Familu and neighbourhood disputes,
QLD. University of Technology law Journal, 7, p. 84,
<https://Ir.law.qut.edu.au/article/view/343/335/
view.html> [Last seen 17.08.2023].

89 Hill, R., (1995). Non-adversarial Mediation, Journal
International Arbitration , 12(4), p. 135; Petsche,
M., (2013) Mediation as the preferred method to
solve international business disputes? A look into the
future, RDAI/IBLJ, N4, p. 253.
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make orange juice. Thus, mediation gives the
parties the opportunity to share the oranges in a
mutually beneficial way.*”

Mediation is about business interests, prac-
tical considerations and the search for mutual-
ly beneficial options. Mediation often provides
distinct advantages over face-to-face meetings
without an intermediary. The mediator listens,
suggests, guides, assists, checks reality, and ex-
plores mutually beneficial options.”

3.2. Disadvantages
of Mediation

The following circumstances are considered
to be negative aspects of mediation: a) the par-
ties to the dispute must express their readiness
to communicate and resolve the dispute; b) If
one of the parties is in bad faith, it can use me-
diation to drag out the dispute.”? In this case, the
parties cannot reach a mediation agreement, in
connection with which the case continues to be
considered in court; c) If the mediation process
is regulated in too much detail, it loses its ne-
gotiation character. However, this distinguishes
mediation from litigation and other alternative
forms of dispute resolution; d) Compliance with
mediation can lead to the “privatization” of jus-
tice and the administration of justice by private
individuals, which poses a threat to the normal
functioning of the legal system. However, the po-
sition mentioned is probably more hypothetical
and can be explained by less awareness of medi-
ation.” e) Mediation hinders the development of
law and judicial practice.

However, it is possible that the relatively

90 Hill, R., (1998). The theoretical Basis of Mediation and other
Forms of ADR: Why they Work, Arbitration International,
14(2), p. 181; Petsche, M., (2013). Mediation as the
preferred method to solve international business disputes?
Alook into the future, RDAI/IBL, N4, p. 253.

91 Stipanowich, T., (2004). Why Businesses Need
Mediation, Legal Studies Research Paper Series,
Commercial Mediation in Europe, p. 11.

92 Tsertsvadze, G., (Ed.) (2013). Prospects of legal
regulation of mediation in Georgia, Th., p. 59.

93 Kandashvili, 1., (2020). Mediation (an effective
alternative means of dispute resolution), Tb., p. 71.

stronger side of one side can outperform the
weaker side at the expense of the potential of
the other side. For example, mediators should be
especially careful when an older family member
is a party to a dispute, as the older person may
have some limited legal capacity or be unable to
fight for their interests due to social conditions.
On the other hand, older people are often inflex-
ible and confused,’ so they can be classified as a
vulnerable group.

Despite the disadvantages of mediation,
its advantages are much more significant and
weighty. Among other things, mediation focuses
on the real interests of the parties, provides an
opportunity to make a fair decision that reflects
their point of view, and frees the judicial system
from cases.”

CONCLUSION

The study shows that mediation is of partic-
ular interest to business entities. The use of the
institution of mediation to resolve civil disputes
is due to the fact that it takes into account the
interests of the parties as much as possible when
reaching an agreement.

Mediation is attractive to the business sec-
tor for several reasons. Compared to litigation,
mediation is a cheaper, faster, more confidential,
calmer and more efficient process. At the same
time, confidentiality leads to increased confi-
dence of the parties in mediation. The purpose
of confidentiality in mediation is to ensure the
protection of confidential data disclosed by the
parties and to maintain an ongoing relationship.
Confidentiality also helps to preserve the entre-
preneurial image of entrepreneurs.

What is particularly attractive to the business
sector is that mediation is flexible and informal,
giving the parties wide discretion. Mediation

94 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, p. 245.

95 Batiashvili, I. (2022). The Mediation Process, its
Principles and Challenges in Georgia, Alternative
Dispute Resolution Yearbook, 11(1), p. 12. https://doi.
0rg/10.60131/adr.1.2022.6162
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prevents the aggravation of relations between
the parties and is not limited to the issues un-
der discussion, as well as the development of
means or methods that ensure the resolution of
the dispute. Mediation is aimed at the self-de-
termination of the parties and the identification
of personal interests. In addition to the neutral-
ity and impartiality of the mediator, the parties
control the process and outcome of the media-
tion. In fact, it involves conducting the mediation
process in a way that benefits both parties. Me-
diation is no less remarkable in terms of saving
financial and time resources. These circumstanc-
es are important for everyone, especially for the
business sector, as they have a negative impact
on their activities and can cause negative eco-
nomic consequences. Thus, business disputes
need to be resolved as soon as possible to avoid
major negative consequences.

A brief overview of Germany and other coun-
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bodomorcmol comghmdo, 93tm30b 160396bodhghob
360960,
03009 £030b0d30cm0b bobgermoob 0docrobol bobgemdbngym

760396b0dgdob dmbggncno crgghobo,
90000m9bo bogobdobooemgoemm 36rM5600900b 030900003000

99b396cho, 900020, VM0N0, boJotrmggemm

JobOMAJO0

33m930  9dm3bgde  Lodmgomodm 39005  Fg0o30NNL
399mygbg060L 1030090 7xMYdg0oLY O P30MdHgbmoxdL. 3nM3zgm
Mngdn, 6odMMAdn gobbomymos bLIdMZsMZsMgmab dmgngMmmo
9394600L (ggMmdsbns, M0gdH3s, Jbhmbgmn s bb3.) gsdmELamyg-
00 3900003000 bzgMmAn s d90 3 EobLabymns dndsb0, oZN-
bgL, Jomoymo 8gnsEns MmMAgmndg J3gybob dmegmb gxuyd-
6908 my ab bogommzgmmdn Myndg L3gENBNZNM gadmamAgao.

Lo gbgds LodMJomogm ©o30L Foobyzghnb LoJdndn
990003000 P603oMM o GoMmom dgbodmydmmogoL. Lobods-
moemdo bLogdob gobbomzs gxu3xdbgds Lodommmgdmngzn Loso-
0bg00b gabbomzsb, 39005308 8M dgaM0GsMZIMYds bodsMmmmyod-
M030 Lo3nMbgonL gabbomznm; 9NeEN0L PMML dgbodmydgmny
0MabodaMmMgdmMngn ob3ggdhgonb obomndnE. dgbodsdnbo, 0b
dmgdboamo o sMagmmadsmymo 3MmEgbos, MmIgmoE dbomygol
odma3L dogbodomym 0030L7RMYOLL, N3LEIMME Tommm3znbL Lo-
0bhHgMmabm o 30Mmzbym 0bhgMagbyodg ImMmaggdym 690nb3ngM
L30MbBY. 0oL 3MmEgbn dgndmgds dg0dMYEmML dbmeme
adboMmgms 0bhHgMmagLgdnms o dgnsthmmab 3Mgahnymo bogdons-
bmonb hggbngnm. sdodhmad dboMygdL o3, FgnaEz0nb 3MMEgLLY
©s 890939009 3mbHMman.

330930 2abHPM9oL, Mmd dgnoEns bagoMmmzgemdn Jimm
99Mho 306Mm ImEgmb 9x39xdbqds. 0300, BoghMmoOMnzo, Jo-
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Mm39m0 306mb3ydgmn 3MagdHngsb obmOL dgnaiEnab gobgzn-
00M705L s dgnodMmMmboE dMJaggonb Me30L7RMYdLL 8b0gg-
0L, Y330 v03gbL, MMI gb MO30LYBRMYds NDMYEYOs dbsMgmo
6900m. dgLodsd0LY, LadgEosENm 3MmEgLbo 6s BaMmndommmb
dboMmgmo 6g0symaEMdnmModnb 3M0BEN30L oE300.

09000308 gobLogymMmygdnm dnddoE3gmMns 00BBLMZ0L, M3
390mbB399m0ns 390s300L y30Mehgbmogdnm. dbsmggdobmznb
9603369mmz35600 3g0e300L 3MMEYLOL 3MBbBNEHYBENSMYMMOY,
ommobys o BnbsbLbymMo MabyMLYONL BMg3s, dboMmgms dm-
Mob g3mbmadongyMmo yMomngmomogoalb d9bsmAnbgds, 3mdohnym
obL399dH9ddg 09396MHNMYds, MMnzg dbsmab dmdggdnsbn damas-
Mamov. 39005300 J0TaMmymMns dbaMmyms Mm300339mMM 339300396,
MoE3 bgmb nbymob @agz30Lb AMBaLbMNggdnLM30L dyENgdga boo-
©030b 3MaBYgOsL. 335LMSB, BgNo3N0L PMmML dgbadmydgmny
0mdo30mdn o3900L 3M9396300.

LAI3336dM LOO®Y3ION: gna30nb P30Madgbmdgdn, IMIboemody,

dbomgms 30mMmM3b63m 0bhgMabyddg oxrxdbgdme 3MmEgLo

ddbada™®0

Lodmgomagm 83900b goobyzghnb bbge-
©obbgo Lodyomydob dmMabL gMmo-gMon Bo-
BLogyMydnm 8603369mMm3sb60 gdos Tgn-
0@300. 390o30nd bonbhgMmabms bLodmgomogm
0039000 LobsdomEMMIn gognsbyMmgdymn O
bHMgLbyo gobbomznb 3nMmdyddn.

33ma30L dndob0ns, oagnboal, My d99-
320L 063930 bogddnb gobbom3zs g0oEnadn
93mbmangyMo o LOTIMOMGOMN30 MZom-
LodMObom. gb gobLogxMMgdnm LoyyMomg-
0m 36y aymbL 060%565LLYYHMMOLOZOL. T9-
Lo0sdnboE, P6Es gobanbadmzmmb, Mmgmmo
9%399H900 9mogd3b 00665LbV3900L MMy
3obbamszob b6gg30m0nMn 93mbmadngyMmo dg09-
3200L 003036 330Mgo0LY o FoMmOMAbo-
$3m900b dnd6900LbM30L. 38 3MbHgdLbH3n d9-
LoLBSZMNY, Moo bobosmMEHds BgENdENY, MY
3o65bb30390L 3oL babsdommgenmdn bogddob go-
B6bom3znbasb. dgbodsdnbo, 8603369mMm3z0b0s
09000300b0 MmgmME g30Mathgbmogdalb, by
yofymanmo dbomggdob 33ma30.

bodmgomodm ©o3900 dgadmgds FoWo-

Bygb LoLOFsMOMML EobdoMmygdnm, BogMod
0b, @oydnm sb3gdHgomob gMmmo, bobo-
00 3aM3393mo Jomymanmo m30by0]-
00moE3. LBMMgE odohmd B0Bs6Igbmbagny
9905300L 0bLHOHYHOL dgbBsgms o Tobo
0600369mmd0b goMiznsoe.

33306, 335 MY nd J39yobsd0 IMJdg9dL
090003000b bb3goabbgs dmmgma. bonbgMy-
bms, MmgmMmos LodM3aMmgamgmab 939y6900L
300MmENmMgos 39no300dn o 39mNaEns MY
L393nxN3nm dMJdg9goL o3 J39Yy690da. bogs-
Mmmzgmmdo 2019 6anob dmenmb donmgb 3obm-
6o ,09m00300L0 dgbobyd”, MmMIgmdsyg d9o-
0300b BoMAmMydab ModEgbndg Bdmaswn Bybo
090ma30030%0. 08 3mbhHggLbHIn goboMz39300,
Mmdg dmEgmb 9xuxdbgds dgmnagnab Jom-
0gmo 39Mboo — LojomMmzgmad dbmeme
9M00 939460L dm@gmo gonmzsmnbBnbo, dg-
M9ymo ImEIMmn gsandosms my dobmznb L3Y-
3093039M0 Bbo Asdmoysmnod..

ob3g39, 33930 Lo0b®HaMabms dgNoENNL
3MmEgbdn xnEyENymMo JMonogmomdab ©o-

33000 O sbogn LVZObMBAYdMM 33T nY-
0900L godm. 08 3MbHgjLbhdn ybwo gobabe-

dobgom dngno
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D3MmML, MO39bo bMymo@as dgbBsgzmagn
09000300L  3o3MEgmMa00L  dobAModgdn oy
dgLodmgdmmogon o My MmmbL sbMygoL
090000300 bLodmgomogm ©o3900L TMg3eMy-
00b 3MmEqLaon.

1. 330@0aB00L 8MOICIB0O
LIBE3IMBIMIATINL
tn33d©@J60ad 333996080

DMEao©, 3bmoOnmas dgosEnab mmbo
dmegma: 1. bMymo 6gdsymxammoncn dg@n-
3309, MMELeE dboMmygdn BndoMmmo39b dgwo-
dmmb 6900bAngMo a30Lb MM, MmMIgmos
0000 ©1dMY30090Mo 39M gowaby3zn®ab. o0
d90mb3zn3000 390003000 306mMbo oM bnMmg-
09; 2. 6900yMRMMON0N FHNSENS oMI399M™0
Bodobomnbgdgma mmbabdngdgdnms o bob-
9309600. 08 d90mb3zq35d0 dboMmygoL Mg3mag-
bogne gdmgzem, godmaygbmb 0gmno3ng,
Mmo3 3MoghngoL gobznmomgdadgs mMngben-
Mm9dma. gb Imama bogommgdb dgnoEnab
dgLobgd 306mMBaL 3MLYOMOLL; 3. LogomEy0yY-
oM 30M39man bodgonsgom bbomds, Mmg-
Lo AboMyx900 Y6 PogLBMM TgashMMMSb
30M39m 99b390ML, Jx3obme ob gmbazMmyman
LoxsbLYMom, Mams gobLodM3zMmb TgwnoEnaL
30Mgnbnobmoy. gb dmEgmoE dmombmagb dg-
©@05300L dgbabgd LadsMmmmydmang AsMAMU; 4.
LOMYMOE LoZ3dMEgOYMM FgENoENS: AboMggdn
36000 ©ogbbMmb dgnoEgnob 3MmMELL O go-
00mb bofMmzgdn 39no3nnb dmgmo 3MmMEYOY-
Mmobmgob, MmagmmME LobsdsMmnEmMbsdn To-
domm30b 606030MmMO0LM30L. LogzomEydymm
sb3ggho gbgds dbmeme Jnmnsb 3MmEqbdn
dmbobomgmodsb 80806, MMEabeE dMM0ggdab
0006930 ymzgmm3znb 6500ymRMmMON0NY.]

303939, 3o60Lb3039096, doMomoELE, 3gEn-
3300L IMBgbMnggonb QaMmom o 3nbMm Tm-
©YmYoL.> g39y690680, MMAmMYoNE 9BYIDb90S
090000300L 3MEgm dmBaLMNZgadoL, ghHom-

1 De Palo, G., D URSO, L., (2016). In: The Implementation
of the Mediation Directive, Workshop , Research
Administrator Responsible: Raffaelli R., p. 11.

2 Hopt, J. K, Steffek, F., (2013), Mediation Principles and
Regulation im Comparative Perspective, Oxford, p. 17.

7Moo @aMIgnmnmgoymn 3MmEgoyMmgoon.
38 439y6903d0, doMomoo, IMJdggob 3obm-

60 ,,0900300b dgbobygod”, MMIgmoE BoMmE
qbg0s 8900053000 3MME9LMSO 3e3d0MydYM
LogombgoL, obY39, d05603L TgENoENSLS @O
bbgs 0yMooym 3MMRgLNYOL. sbndbym M-
©9mb 9x3dbgds 03LHMNY, Lo 3MLYOMOL
3o06mbo ,Ladmdomogdm bodoMmommmob TgosEn-
0b 99bobgd sg®n*. 83039 IMEaMBIL 83900
Lo®rMBagMN, MYIES LOYMIbazgmMAn dgnsEn-
0b 3MmEgLoL dgbobgd bognmbgdb dgnEesLb ndy-
denmE bodmdomodm 3moggbo, bodmgjomogm
LadmMmEgbm 3meEagbo, Lobbeab LodmMmEgbm
3Mm©39L0o s dMmMaAab bodsmmmab 3moggLo.’

M3 399b0s 306MM (B9dyEya) dmEIMD,
08 090mbgg3080 9gnoEnab 3MmEgbo sMmod
©abhomyMmo dmbBgbMnggdymon. gb 0dnmos
39630Mm0og0ymon, MM y3zgmoxmob ©oMyay-
m0omyos bganb dgydaab dgnoinab 0bbhndy-
Hob gob300m0My0oLb o AsMAM9ddn dmogd3g3b
000. 000L™06, 3g0oEns badmgomagm bodfmm-
39Lbm LLdsMoOMOL bMMIYONELD Godmbyo
dm3mgbos o dnbo hamMAMyddn AmJ3939 9dyo-
omo 3MmEqboLb 399My30L IMNdMYOL. J39-
y6900, MMIMyd0E3 90 dmEymb 0BNsMYd7b, oM
369Ln096 FgnoEnab LodMmmEgbm BgbgdL o
dgoodmmmom3nb (HM9gbnba-30mEadymgog-
oL, My 3oMdm nboznahnzgdnb MYgymnmgdab
Logbo gobnbomygdo.4

1.1. 8dM3ab0y

Hh9MB0bo ,39000030" Tgodmagds BoMmIm-
dmoomon aymb d9Md6ymo bo®y3zneb medos
(Mo3 603653L dYodszsmb, bgahMsmymLb, doy-
39Mdm7y09mbL) s MamnbyMmo Bdab H360©6
mederei (36 gob3nMb690s), o6 mediatio (3yo-
8503amm0s). 98 M35mbIdM0bom, BgnshmMmn
gobobomgds Tyodogmo, MmIgmoi mo30bo
00339Mdmydgmo bLodgEnoEnm bogddnsbmdom
qbdoMmyds o30L dboMmggoLb dab TmgzeMmy-
00-30M33930300. 390330 ©370M3b godzmo-

3 ysbosdsznmao, 0., (2020). 370000305 (30l gogoos-
§y30B0L 38IIGIM0 SEnGIMbsGogmo Lodysmy-
09), Md., 61-62.

4 0939, 63..
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3900L senhgMmbodnyano dgomEons, MmMIgmog
093609Mymo 30M39mMo@ obLadMEY v0-
0-dn 1960-70-006 Bgodn 3oM3sMnb y6039-
Mbobhgdhob MobsddMMAIMgdab dngM o dsL
090093 3odmnygbgde Ebmamgdab IMozom
bagzgmmdon. dg0o3Nodn IMNdBMYds 3MMEY-
©yMo ob dgomeon, Mmdgmog boboomngds
6900ymxamMmOn0monb, s3hmbmadnabs o 39-
0939000030 MoamoNL 3900039690 3Mn-
630390000 o bmMEngmgds bgohmomymo,
mo0ngdhnmo 895853mab (BgosdhmmMab) dogm.
©E93560gmn 393609MYm0, ©oBIMIbENMY-
0ym0n 3s9ggonm, dgnagnab abhmmas 06ygds
1960-70-n060 Bgoab 39Mnmedn, MydEs b9-
nhMmomyma dgbody dboMmab, MmgmMmE dy00s-
3mob, 309M ©s3900L 39053000 gBNM Foo-
6y39hnb 09nb y396 asL dMszoemn boagnbab
d3bBNsbo HMoENENY. 939bo, 39Nd30
0Moo 09-20 Loy3nbab sboman dM3zmyby; Myd3e
0039000 dmMg3oMmgdnb o8 dgbodmgdemmodnb
993609MMo© EsxYdbxoYmo ©s 0BYMY6-
30M903man gabbomgs dgas dbmmme dmmm
mMImEo 36 mMIMEwasmn Banab gobdozmm-
00d0, 330M39mab ymzmaby, 9d3-d0 ©o T9-
093, 90939, 93Mm3s00.°

39008060030 3908300 godmnyqgbgds 1980-
0060 Bgd0eb MmozadnMmzgmom dbmenme
Bomz3gam  L®gMmgddo, dogMod w@EMob ob
3ME3gmM©y0s s3900L goMmom b3gdhHdy. d9-
N330S 33dmnygbgods, dogomnms, bamzabm
Lodommab, Loddgbgdmm LodsMmamab, go-
M99mL EdE30L, JnM136MO0LY s LOTYDMOMM
039000, dMMAaL Dbodommab, 060B67LAL,
b3MEYo0b, NbAIMIPWHIMY™ ©s b3S .-
39000. 535LbmMob, BMmgngmm LygMmdn oboo-
30mabB0b6g0gmns  LoJdobmznb odobsbno-
0909m0 3oM3399mn L39ENRNZS. 3NNV,
Labgmem  gnsEnsdn BgEosHMML obLo-
39Mm9goymo nbom-hH3z93900 dmgmbmazgds, 30-
Mg 3oMgdmbsEznm ob 00dB7LAgNENOL
bzgMmMAn. BooboodY, 3gMTsbnodn AgENLENY
39630m0M©o Mm0mgadnb yzgmo bEnsyM O
LOdMBaEMydMn3g bygMmmdn, Mmammz 3abo-
3960 bobodamommm 3MmEgbob sendgmMbodng,

5 Lewinski-Reuter, V., (2011). Mediation, In: Glossar
Kulturmanagment, V. Lewinski-Reuter, S. Lidemann
(Hrsg.)., Wiesbaden, 254.

o6 by 83nMmy ,,6065LBsM 83900L goabyzg-
Hhob” senhgmbohngs s BDMZngMmo dgdmb3zage-
00 0YoMmo ©803300M@o. 39Masbnodn oM AsbL
bLgfMomdYmo domobbdngzs, Moms FgENo300L
dgbobgd bmMAgon sbobymoaym bLodmMmEgbm
3006mbdgommosdn. dnbgob gobbbgegzgdnm,
039030M0330 goobyo, 39naEnab momds-
99 6mMIg00 gom3zsmnbBnbgdymMmoaym bLodmyo-
magdm bLadmmEgbm bodoMmmomdn. o3bHMNS-
do 2004 Byb doomgb 306mbBo ,Ladmgomegm
Lodomaab bggmmdn dgnoignob dgbobgd”
MomoE 3odmngzgms s3bhMmonb bmgzahmmMymo
Mmmo ggmadobym bodysmmadn dgnoEnnb Lo-
domomgdmngn Logydzmgdab gobah3nEgdob
0005M90001.°

39M00b0sd0  8g0o300b  0dMJagEgdabs
o 3M3PmaMmndaEnab doMmomoo boxyyd3y-
oo 0ym bobodomoenm boMmzqgdnb dgdEnmygod..
000006, ToMmMALOFYMgdadn Gobbmmzn-
qgmgoym bbgs MgumMmIgomsb gMmmo, ggm-
006000 ©obgMmago o gobognmoms dgmnaEnab
0bbHdYH0.” s80m, momgmb, dsMOMALLEY-
mgo0b gobbmmzngmgonb aybgnnb 6sbo-
@ gobobomglb dgosgnnlb abLhOOIHOL
BoMmamImoo.

39M85600L gygMaEnym babgmdbogymdo
0030330M39mMa© 990s300L 3MMEgLOL bodo
}mMMmIs 5MLYOMO.:

1) 9.6. ,babodsmmmmb gofMyg dgEnsEns”
(Gerichtsexterne Mediation), Mm3gmog smogdg-
0MmEs LodsMNMBaMIMYONLESD LMYMNOE -

0Mmy3000909m 3MMEgLOE o vdMJdgEEdOM-
©o 39Mmdm 0b603nsh030L boxyyd3zgmdy;

2)9.6.,b3b333MMMMLMSL sMLYOYM Dg0-
330" (Gerichtsnahe Mediation). dsMmsmns, nb
0bLAHOHYEOMBIMYMI® O39330Mg0YMNy bo-
Lodomagnmb dogbnm dndEnbomg 3MMEaLbMSH
(BoMmaabogyagdab gsbbmmEngmgdsLmsb),
003000 oMy adM3nwg0gman bobodsMmammm-
29, Mmammz bobgmadboxgm 0bbhH0HYHDY;

3) LabodsMOEML Fngbom sMbyOdYmn 8g-

6 Lewinski-Reuter, V., (2011). Mediation, In: Glossar
Kulturmanagment, V. Lewinski-Reuter, S. Lidemann
(Hrsg.)., Wiesbaden, p. 255.

7 Espilugus, C., Iglesias, J. L., Palao, G., (2013). Civil and
Commercial Mediation in Europe: National Mediation
Rules and Procedures, Vol. |, Intersentia, Cambridge,
p. 162.
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©0o300 (Gerichsinterne Mediation), Mmdgmog
MmammE 39MLbmMbamyMo, nby HaMohmmoy-
M3 ©3393dnMgdymn aym bLobLodsMEMbY
©o bodmgomagm 3MmEqgbmMeb.8

30M03s600dn ©o30Lb sanphgmbodogann go-
©96Y390o I3mM0oEo3Lb LogxmeM Me3dn Mmammi
LadMmEgbm, abg dodhgMmasayma LodoMmeab
qmgd96hgoL. dohgMmosmymo LodommmnEsb
3o0m0ygbg0s dmasan bobygmdgzmMymadm bo-
dommmab bmm3gon. ggmadsaboab sboman 306m-
60,090053000 d9Lobyd" MMIgoE dgNoENaL
000M03dY 93MM3P™M 0MggdH03sL 0B03MYd.,
2012 6anob 03enobdo 39300 dogodn.’

»,090033000 dgbobgd” ggMdoboolb 3o6m-
600 snoMmyoymns, MMA bLobodsmMmeEMb oM
393L yx3mgdy, 8000bsMy ©o30 ZoabEgb
3oMmg 09wno30sL, 8o0gMod dgydmoans dnb Bo-
MIM9osdn oMbLydymn LYYy 93900900~
Mmb LobodoMmomm 890030L.YY 33obmab,
39M30600L 306MBAgOdMMOs TboMmggdb Im-
76m©goL, dnombomb @o30b dgmobbdgdom
dma30Mg0sL o babodammmm 3MmEgbo go-
dmoygbmb, MmamMmz 3y30Mabo bLodyomyg-
005. 39Madobnnb Lodmdomodm bLodMmEgbm
3m9qdbob 895-150 BoBomab dnbgE3nm, o3-

30modgmny, dboMygdds ™Mo330M39Md©
LEOEMB o30bL sen@HgMmbonyma Lodyomyods
00600, 30009 ©on6yYygoL Lobodommmmdn Lo-
doMmoomBomMImgdob.”

3800006, ggMdoboob B0bgdob Tobyznm
dogmdgdn  3obbbzozgdymons  dgEnoEnab
3o0mynbgdalb 3MmomMmobhghymmosbmob ©o-
39330M9000. 0030mM0ms@, 3ognob bomegm
Lobodomoremdn bLogdggdaob 20% FowoEgds
0900003000, 88 LOJBgme 70%-ob dbsMyg-

8 3aM@339d3, 8., (2010). BgnsEns — a30L gdosfysg-
&ab sen@&gmbo@oymo 3mmds (bmasan 8ndmbogm-
39), 00.,105

9 Piers, M., (2014). Europe s Role in Alternative Dispute
Resolution: Off to a Good Start? Journal of Dispute
Resolution, No. 2, p. 287.

10 Tochtermann, P., (2013). Mediation in Germany: The
German Mediation Act Alternative Dispute Resolution
at the Corossroads, in Hopt&Steffek, Mediation
Principles and Regulation in Comparative Perspective,
Oxford, p. 538.

11 Piers, M., (2014). Europe s Role in Alternative Dispute
Resolution: Off to a Good Start? Journal of Dispute
Resolution, No. 2, 291.

0o dmMmob 39006b3g0s dnombgze dbmenme
15%-99. Lb3zs DLobodoMmOMyddn 860d369-
mm306b60mo dgdgnMmgdymns dmboggdgdn
36 LOgMOIME oM LEMOZ0DMOY6 BgnoEnsb. gb
dmbodaMmomgms dgbgnmgosdgs EOIM3NEI-
0o, 3mbodsMmMgmy oEo JaMmogmabmods
000hAbg3L, MM ©o30L 3owoby39do 01830003
d99dmoom o M godmmg300996 ©o3900L T9-
©053000030L gosE9gdnb byMznmb. 83sLMV6,
0gbomamonm ggmdsbosdn dgmnoEns bHog-
6o30ob gobnEonbL, MoEasb ©o3900 gobobo-
mgds Lsbodsmommdn LEMIRSE (5-9 ™39,
89000030380 30 — 33baN. 3 139) s LaTsMMS-
mbBoMmIMgoob BHMmongoym B9Loddy odm-
3000907908 3MbLbYOMOL. dnybywoze d3dnby,
093M Mggnmbdn 99NaENdY dmmbmzgbs 9Bs-
ME0o o bogdome domamns 3gEnsEnab Boao
Lobodamomdn gabbobomgzgam Logdggob dm-
Mol (20%).2

1.2. M0JIOJ39

moghyzedn  dmgddgqgdb  ,Lodmgomogm
0039000 090s3nnb gedmygbgdab dgbobgod®
3o06mbo™ o9 99noEnab gobznmomgods gobo-
30Mmos bmEnomyMds 3d30m000, LobLODS-
MoM ©o3900L d98(30M9003, IMTbToMgdgm-
0o 06(9MgLbgdnb ©o3doymxynemnded, oby39,
©Mmnby s boMmzgdab 93mMbMINsd. Mmng®n3e-
do bdoMmo LMO33DMOYE6 dboMygoLy o dom
33M35MH0L Lodmdomogm oy 3MIgmEnymn
©939000L 9900053000 gd0M ooby3g®Hab, dnm
IRmMHm, 3obLogyMMYdyMeE Moymo bsgdadyg-
900b MmL. 2019 Bgmb oghy3sdn 3obmb-
000909m3ds  LodmJomagm  bLabodsmmemyoL
00060ds 33mads, dImombmzmb 8boMygdnbgsb,
Moy dom bEsMb TgansEnob gdom az0b

12 860%s, 0., (2017). 3oMdsboal Lobsdsmorenm 83-
©05300L Lzgmmdo sMLyoMo 3MoJB03Nmo go-
dmEgomgds s 33ML3gd@n3300, 390mMsbydals
bgmdmadfamo J33ybgdal Ambsdsmogngos sbim-
30530700l Lagmnsdmmobm 3mbazgMmabinals dols-
@m90d0: ,0mbsdshommgoms bogdnsbmodal dgBslgdy,
Lobodsmomm 873E0s3E0S S SMLbMYmHemm3zsbms
doMmonmaLaxnmgds”, 70-72.

13 Law on Conciliatory Mediation in Civil Disputes of
Republic of Lithuinia, 15 July 2008 No X-1702.
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3o006Y3909, MmMmEs gb 30656396mbomns. 2015
6ol dmboEgd90meb dgamgdom, MmMEaLLE
oobanmgono 100 9gnonnb gadmygbgdab
93oMmMOs nym, 390s300L gdom ©o30L go-
©06Yy3900L mBoEnsmyMo 33IMMO900 9339
3o0doM@s smEgM. nhomonbs o bbgs Loby-
mdboxymydnb Fodmygomgdab Togomomdy,
®m0ghHy398 gonmzamobbnbs bLozomMEydYMM
09000300 boamgabm Logddgg90%Y, obI39, ,0900-
3300L dgbobyd” moghn3nb 3obmbab gozmEg-
mg0ds bbgs bogddggodyg .t

03006, M0ghHY39dn bobodsMmmnm dgn-
3300L ob ImM0ggdnb 3MmEgoyMms bodngnm-
h9 0930080 ©onbym 2005 Baab. o3 3MmaMo-
00L 39093900L 89500900L F9E9ae© LOAYTom
5399300 2014 Bganb donm bLobodoMmorenm T9-
©0s300b B6gbydn, MMAMydaE dogmodn 3930
2015 6anob 1 0063M0@sb. Labsdsmomem dgoo-
0300 3o3MEgmEs 6900L3ngM bLodmgomogm
Log89%g. bLsHOLHOgyMo TmbsEgdgdnL do-
bg3nm, 2012 BGganb 17-396 d0dsMagLb dg@noe-
309D, 2013 Bgeb dgnoEnadn sbgomn 37 Logady
nym, 2014 6gmb - 53, 2015 Byanb - 123 o 2016
Bgamb - 313. dmaem Bgddn 90sE00m Bo-
Bbomym Loddgms MamMEbmods MMmEgM gondo-
MEs. M0ghy39dn my dbomyggdn mobbdgdnsb
090003000 gdno bLogdnb gobbamzab dgmazs-
99000, 3gnohymmn 30 BgMmommodnm ;ebbdm-
0oL 93boYdL o LabsdsMmmemad gobydoMmdbo
dboMmggoLb Tgosnob oMmbo, FmLTsMEgL
930300, d90AgMmML BaMAMyds o Logdg do-
©obEgL Lobodsmmmm dgnoEnsb. sby3g, Lo-
bodomagm B6y39@HL dgosmmab Esbnd3zbab

o6 d933mab.»

14 Simaitis, R., (2020). A new wave of Mediation in
Lithuania What does it mean for Lawyers, CEE Legal
Matters, 29 April, <https://ceelegalmatters.com/
lithuania/13402-a-new-wave-of-mediation-in-
lithuania-what-does-it-mean-for-lawyers>  [dmenm
§3c0mds 25.08.2023].

15 8oomasylzsbn, M., (2017). 8gns30s no@3sdn, 30m-
Mobeydol byemdmadfhao J33ybadols dmLsdsmorgng-
0o dbmE0sENg0nL LogmosdmMmobm 3MbxgxMabNNlL
0obogngddo: ,,0mbadsmonmgoms Logddnsbmdols dyBe-
LYoy, LoLSGsMmEMM FxENSE30S S SMILMYMHENM3S-
6o BomoemAboxmds”, 102-103.

1.3. Mam30a

moh300d0n 3900003000 dgLobgd”  3obm-
60 300l 2014 Baob 22 3o0bL. 03 3obmbom
moh300d0 39003300L gob3000Mx00b3g0 Bo-
©0©as Bodnzn o 9900830 gobws Mmynin-
daNYM0. 3o0bmbom gobdh3nEwe d9na3nnb do-
Momon 3MNBEN3g00: Bg0syMBMMONIMOY,
3Mbxgngbinommodys, dbsmgms mabsbEmMmoY
@3 M3bsddMMIMMOY, dgosdmmab bgohMmo-
ymmds o MO0gJHMmos. s3obmob, 306m-
bom gobabodmzgms, MmT dgnsEnob 3MmEgbo
nBygde dgooymmmob BgMmoamdomn dgme-
6b3700L EoEYdalb IMIgbHNeb, Mmdgmdons
o0bobgde ©@o30b oMb, dboMgms s 3gE0Ns-
HmMobL JBRWYos-IM3emgm0o9dn. 389N3E00L
3MmEgLbob abMymgdab 899wg3 9gNodHM-
ML dgydmons 3gnoEnab dgbobgd dgmabbady-
00b odH30E90s, MMIgbolg o0yMooymo

domyo 09301
0900003000 ©@MML Bdmgon 3obmbAEYO-
omonm  bgmddmzabgemmogh  dgmganado,

qbHMbgmdn, domHaby o d39gNA0N. o0 3o-
bmbob 90B5b60s, JVMYB39mMymL nbn3zn@Ys-
oMo o 3mmadhogmn dMmdnonn ©s3900L

39036939(he. 3oM3399 393mb3g39080 dDMs-
©0 306mMb3EYdMMdS 3ME39™M©Y0s boadmgomoe-
gm 0og3990%93. Fogamnmo, gbHMbymbLy O
moh3003d0 3905300 godmnygbgde 353096HLY
06 9oL Bomgbogzgdbe o F9nEnbob Mobod-
ammagmb dmmab. goMmoo v30by, 0F 390030
dmgodggoL gmmgdhnymo dMm3ncmn ©s3900L
©MmbLE, MMEo 536o330L B7LYdYMgdab
bgmddm3o6gmmosbs o 3Mma3ze3dnmb dm-
M0b ymMobbdmds B3MIMNIMOs. gL 99bg0s obYy-
39, 0080mMnmMa, 09Ma03L, gLHMBgMDL, bogyMs-
6390, domHob, o O0MoBabymb. 33sLMB,
qbHMbgMdn, dobHoby o oE dMosbymdon
09000300 d90oM90000 03300000 Fodmnyy-
6900 nboznysmym dMmdnm ©s390d0, Mm-
090 6aMIMNdmMoOs @adbogdgdgmbs o Fo-
boE30Lb 39MLbMBoL dmMaL.”

16 Fedorchuk, M., (2020). Mediation: The Experience
of Latvia, Mediation: Training and Society
Transformation/MEDIATS of EU Program, <https://
mediats-chnu.com/mediation-the-experience-of-
latvia/> [6manm §3c0m8s 22.07.2023].

17 HOPE — European Hospital and Healthcare Federation

dobgom dngno



(0 o)
(0 o)

#27, Lgdngddgéo, 2023

dobgom dagno

09000300 oMdd @WMOIME Za3ME3gmydy-
o my®3nadn, 39gmMad gb oM 60dbs3L 0dsL,
Mmad dboMggdn sMabmeab nMmhg396 dgnoEn-
3L om0 ©o3900L goabLbY39Ho®. s33LMb,
090003000 3M3yWMaMmoOs YIRMM o JRMm
0dMEY0s. 8903En0L  Mm3z3nmMIzyumnmgdnb
dmegma d7domob 9x39ddH0sbs®. mo®300d0
0900mmMmab d0domm obgbgdymons goMmizg-
Jmn dmobmgbgdn, Mmammogss: dgosdm-
M0 P6s aymb oMobozmad 25 Bmab, 3oMan
M939MHo30nm o bobodomomgmonb goMmagdy,
3000 gbn gabommagdnm 6300bLTngM bRgMM-
do, ™330LYBMOE BMOEIL Mmeh307M 9bL,
@abMmymydymo 3gmbgb 3060373 100-bavmn-
360 LBogmMe FgENoENsdn. 33ENIENS My®30-
080 bmMEnomEads gamazagmo badmmEgbm
ombobdngdgdab obdoMmydom. 30M3gm Mng-
do, moh3nodn 9905300 dMbOZoMEYdYMM
boboomabos, 90gMod Lodmgomogm 3MmEabL-
do Lobodommmm dMYBmEgoLb ImbamhAgaaL,
0900300 gobobogmb, MmgmME ©o30L go-
©o6Y3900L gMm-ghmo 3oMmasbho - 306000
©930b 3owsby3g®nb dgbadmm nbbhMHAgbdo.
dgLododnbo, 0dgnoEns B3nbwo Bgdoym-
RmmOn0n babosmabos, mydEs Bobomnbyody-
@0y dobo godmyqbgde bodmMmEgbm bmmAgon-
00 ©o Bm3x0001.°

1.4. gbhmbgmo

abhmbgmdn TgwnoEns sMob 0bybhHMo-
gano  (bsdgBoMBgmM) ©83900L FosBY39hnL
ghosgmmn dgomeo. o3 300Mmog0dn Ladm-
3omadMngn dgnodhmmab 3mdoEns dgngdadbs
1995 69mb. osMLYONL AMBgbH0nb MY
LOBMBIEMYOdMN30 gNd3n0L LodbobyMmas o-
boboms osbmmgdam 300 Logdg, MMIgMmms

(2012), Mediation in Healthcare, pp. 7-9.

18 Bertaitis, S., Marjusina, R., Olevska, ., In: Palo de G.,
Trevor, M. B., (Ed.) (2012). EU Mediation, Law and
Practice, Oxford, pp. 218-219.

19 Tvaronavile, A., Kaminskie, N., Rone, D., Uudekull, R.,
(2022). Mediation in the Baltic States: Developments
and Challenges of Implementation, Access to Justice
in Eastern Europe, Vol. 4, No. 16, pp. 76-77, <https://
doi.org/10.33327/AJEE-18-5.4-a000427>

80% B5M3o(hg000 LMY .2

qbHmMbgmdo 08300000 0yq69096 Bg00-
300ob 0bbHoBHIYDHL. of 306mbo ,dg0sEnab dg-
Lobgd* domadn 393000 2010 Bab 1 Nab30MD.
»00005300b dgbobgd” 306mba gbgde MmamM3
990000303b, abg IgMnggosL (BmMaggdsL). oy
Lobodomom Aamzmab gMb3zMYMO® O 8-
3oMaomMs, 0L ¥30emadL dboMygdL, donmmb
dmbobomgmods dgEnognab 3MmEgbdo, Mm-
3mME gL ,,39noEnab dgbobgd” 3o0bmbab 1.3-
9 0gbadns dmEgdyama. 306mbo 3MEIMEYdS
Lodmgomogm 39009 o ab oM dg0303L o0
Lg409900L ASAMBOMZamMDL. d9bodsdnbo, Zo-
bmbo godmonygbgds Lodmdomogdm Logdggoddy
39901039000 goMgdy. 90sbMob, 0939 Lodgn-
330m dgmobbgds dgndmnds dogmadn 8930090
dbmmme 850906, MmEo gb dgmabbdgds gbgds
dmmbmzbgdb, MmImgdny 130300M©Yds bo-
39000790050, 06 My b oMod bogymMgds, 35306,
Mmogbsg dboMmygqgdn 3MaA3mMmAnbL nombBy396
©o300 M009dH00b ©o3e3dnMgdam. bLobodo-
MomMb oM 9930 JRMWY0L, ITHINEML -
30L dgbobgd d9mobbdgds, MmMAgmoE dggbgds
bongomm bgmdg3Mmymadnlb TmYJdggdsb ob
39999905L s gbdhmbymdn gobmozbgdyma bo-
3bmgzgmydgmo sanmnb gabmaznbyymydsL.”

qbdmbgmdn  @odmaygbgds  dgnoi3nnb
bgmdn3Mymgde o 8900530009 d9mabbdgodo.
09000300L dgLobgd F9mobbdgds dgodmyds
©o03bHYMML 0d bmEomMaoyLbdy, MmMIgMbLLE3
dboMmggon 0ndoMmmo396. MmEs dgEnoEnab
bgmdn3Mmymgdeb dboMggdn bamb s69M7b,
000 60MAMYIMOSm dM3amgmdy, ndMJagmb
08 0500bb3go0b dgLodsdNbE. 839bo, 9L
bgmdgamymgods 890303L 39MEYIOYMIO00b-
9smmmyomn3n bymdgsMmymgonb gmgdgbho-
oL, 39Mdme, 6oMAIMIMOL MmgmMmE gMmma dbo-
Mmab (Bm3samab) dngM goM3399amn §dggodnb
3obbmmEngmgdanb dmzamgmods, abg dgmmyg
abomab (yxyangdsdmboma 3oMab) BMYdY,

20 International Labour Office, (2007). Collective Dispute
Resolution through Conciliation, Mediation and
Arbitration: Europeanand ILO Perspectives, Geneva, p.
16, <https://www.ilo.org/wcmsp5/groups/public/---
europe/---ro-geneva/documents/meetingdocument/
wcms_366949.pdf> [dmanm §3comBs 03.7.2023].

21 <https://iclg.com/cdr/litigation/pirkka-marja-
poldvere-aivar-pilv> [dmenm §3comds 20.08.2023].
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dmombmamb 3mbHmMa3gbdnbgaeb dmddgwgdab
dgbmymads. BmbHeMoxbo EIEILHYMIOL bo-
090030m 39006b3g0sL, my dboMmggdn 0L
dmombmzgb. 30Mmog0nb dgybiymydemmodn-
Lob dboMygddo P6o BowabEgh Logdg LobLo-
domommb. Mo3 d99b90s LORNBSBLM bLogn-
0bgolL, 80mBy 9gno3nnb dgmobbdgds MmI
dbmMymqb, ab 36s doommb 939Yyb6ab Lo-
LodomMmnENma.22

2. 3d00aB00L
JomO13C0 aMO@ICM0

LodoMmm3zgmad gonm3zamnbBobs bogMmmo-
dmMmobm godmEEomMgds o gobbadmzms, MmI
09000300 6@y gobznmoMmEab o godmng-
ML, Mog BMY639MymxaL Labsdsmmmmb
Log099000306  Bob®H3znMM3oboE. 9gENEN-
0b 90%obons, bgmo JgnbymbL TboMygdL o-
300 PMo0gMndgmebbdgonm, LOEMIGBOE® @O
989dH0obs IMazamgdsdn. 8g0oEns JBRMM

0900 3ovMEabL doMMALFHMg00b 9x39gMH0-
36mMOoL o gob®znmmagh babsdommemmb nby-

00 0ogd09900L306, MMIMYOBY3 oMLHOMOL
©o30b dbsmgms d900bbdgdom @sbMYMydab
oM. 833bmeb, Tdgoogns dmgbowon
3MmEgLoy, MMAgmoE, LobodsMmmnmmbs o M-
00(hHMo30106 9M Mo, 3odm339mb bogMmamm dnd-
6oL 80LsMB9300 BgENdENNL gobbogymmgdym
06003690mdsb.23

bodommzgmmdn 3ob6mb3ygdgmads, gMmo
dbMmong, Rodmmzoms Logdggdn, MMIMYOBIB3
3ME3gmEgds Lobodosmmmm TgEnoEnsy, dgm-
Mg dbMmog 30, dboMmgms 6500L o3MLYOMONLLL
©o069Lo 6900LBNgM 03009 Fg0oEnnb gogz-
MEgmgoolb dgbodmgdmmods. 3obmbom Logo-
Mmon3gmmdo Labodommmm 8g0o30d godmon-
496900 o) bomzsbm ©s39099, oM I30MOE
3Y3060b, 330Mo© 9yYy3960L doMOE 36MOND,
3999099000L, 3dmOMNbL yxmMgdab JgdMYE30L,
Asdmmmdg30L, Jommo T0dsMmo domomonb
06/ mzabdn domomonb dgbobgd Logdg-

22 HOPE — European Hospital and Healthcare Federation
(2012). Mediation in Healthcare, pp. 19-20.

23 ,070005300L dgLobgd” 35bmbal gobdsm@Egdoman do-
Moma, MygobBmognol NO7-2/319/9.

9099; 0) L8899330MgM ©3909Y; 3) LodydmM-
dmMm 03390%97; ©) IMmMInm 39009, goM®Y
3mgghogmo ©a30by; bodoomm Jxmydab My-
30d3300bL L3gd990%7; 9) JMb7OMN3 8390DY,
03 ©930b bogbob MoMgdYmMgds 2000 WML oM
bEEYos; 3) sMogmbxOMnz -390y, B) dbY3Y,
69000L30gM Lb3s V30D, M7 305Dy 3MLYOMOL
aboMgms Jgmabbdgos (LL3-0b 1873-g dybanab
30M39a0 6360an0n). 38000 B3JHMOMN3SE© 3o-
bmbagogmMads dbsMmgms 6g00b 3MamMmohgho
dM03Ms o do0n 390ebb3g0s oymM boxyd-
3y 6900b030gM0 30L gobbom3zsb dg0ns-
300b gdoo.

930Mm3o3d0MbY o bogommzgmmb dmMmab
©onM sbmenmMgdalb dgmobbdgds, MmMAmab
R3M3maddoEg LoagoMmmzgmmb n3obMe dM3e-
mgmods, 3oboznmommb ©o30L Foobyzghob
senhgmbodogamo  bLodyomgogdn, FobLogym-
M9dnm 090030 o oMmdahMazgn, d9Jabob
000 3odmbLOYg690oE Lamobsm 30MmodydN.
»00005300b0 d9bobyd* 306mbab Tomgdom Fo-
B60bodM3zMo, dobo doMnmao d0dsbn, HBMYL-
39mymb LEMMgE gb dmmbmazbs. 2020 Gab
30M39mn 0563M0ob domodn 893000 ,0900-
5300bL d9Lobyd” boagdoMmmzgmmb 306mba, MMBT-
oMol 990000300 Ladmgomogm ©s3900L o-
©06Y3900L obo bodyomgds Ahsnmzoms.?

2008 6Beob g3mm3nb 3ogdnMmob oMmgdhngs
090003000 dgbobgd d90Es3L badmdomogdm o
3Magmzogm boddggodg® gnoEnnb BomIm-
9000L goM3399m™ bLo3306dm AHMNbydL yzgmo
Bg3fo  LobgmMABboxrmbM3nL. Logymabbamy,
Mmmd 693M0 939y6900L Pdghabmododn dgo-
3300L mMmo o6 Lodo IMmEgmn 33bzads, M3
©o0M30907mM0s dommE ©o30L bobydg.
dogamoma@, Lodmgomsdm s 3magMmEnym
©0390%9 099®noEns LMo b690symamm-
000 dMEIMBgy oxyxdbgdyma Ogmansdo,
Lo0gMdbymdn, gbHmbymdn, ggMBobnodn, Lo-
®RMabggmdn, mohznadn o Lb3o. MydEs b9-
doymamodnmn 990sE0ns 6adsbomabydgmo
ombobdngdgdnm ©o/36 LsBJENgd0m SbY3g

24 <https://bm.ge/ka/article/2020-wlidan-
sagartveloshi-mediaciis-shesaxeb-kanoni-
amogmeddeba/42734> [d0menm §3comas 20.07.2023].

25 Directive 2008/52 of the European Parliament and
of the Council of 21 May 2008 on Certain Aspects of
Mediation in Civil and Commercial Matters.
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33b30900 gbHMbgmMdn, LOOgMIbgMABn, actho-
0530 (Ladmgdsmagm s 3MAgMENYMO ©839-
00b 92%-30), Boanhado ©s bb3zs.?
LodoMmmzgmMmb 3obmMbIadMMONM sMNs-
Mm9oLb MmammEz LabodoMmmem 3gnsENsL, nby
39Mdm 9900003050, LOJdg gobabagds LoLO-
doMmoenm 39ns3nab gdno nd dgdmbzgzedo,
MmEs Lobsdommmmdn BamMEagbomons bomhg-
o0 s bodmgomogdm badmmzgbm 306mbIo-
mmoOnm  ©da9b0ma  Baboo  LobodsMmonm
bogdgLb Bo@obLEYAL BgoshmmL (,0900300b
d9Lsbgyd” 306mbBab 89-2 dybanab ,0“ 36Jhn).
3obmbom LobodoMmom  3dgEnsEnab Bobom
Loddab gobbom3zob 3o T900agbL 45 @ADL,
09930 36 39039L 306030 mMn dgbzgMmo.
9939 ©0obod39000 90 300L gogMdamgds 08539
3000b dbmemme 35dnb, My 9MbLbyOMOL dbomMgms
d9m06b3900.7 30000L bognmbo gobboggmMmadnm
39 bHyomyMmo nym 3069dnab 3gMomedon.
Lobodamomdn 3MmEqgbo Bngdob gobdos-
3modsdn 900@nbaMgmoL, bmom my 3mMm-
60300M700L godm LOJdg 39M byads Bg3nMo
3obbomsznb goMmgdg, LobodsMmmmm nMgdL go-
©06Y390H0mgdab bLogddob gobbomzob Fowo-
©900L MaMOBY. 80 VoM FnobyMmmgds Lodo-
MoombomMamgds, bmem bogdnb gobbomgzgnb
3900300900 063931 08300 goEsbyzahnb 3o-
bobgMmdmnggosb goM3zgnmon 30000 o dbo-
M990L dmMab ododymo xmbab godmMab.
9L onbomo 00B65LLRYMMDBY Yomymazn-
0@ d0bobgds, MoEasb dgndmads 69a0(H0Y-
Mo 93mbmadnzgymo 89093900 gsdmabznmb. go-
6LogyMgdnm bLogMdbmdn nym PoMymanmo
23MbmangyMmo 9xgdbHodn 356Hdnob MmML
bb3oabbzs  J39Yy0b60d0.2  gognobyMmgdymo
Lobodomorm 3MmEgLbgdn gmbgdMmngn DoMo-
ol godmoab 60bod3nmmdss. FogoMNME, 07
0005690LLYONgdho  Lobodommmm gabbomgzgnb
39093900 gL, Moo goM3z399mo 60dbgLbm-
39630900 gobsbmmEngmmb s LdgbsMadgm

26 De Palo G., D URSO L., (2016). In: The Implementation
of the Mediation Directive, Workshop, Research
Administrator Responsible: Raffaelli R., p. 16.

27 LLL3-0b 1875 — g Gnbano, 1997 §.

28 ob. 0ogos, 8., (2021), 8gccnssnal  gosdmygbg-
0oL 960336gmmods  00Bb5LE37000 35b6cegd00ls
mmb, g9Mbsmmo ,Ladshorals dsgbg”, Ne3, 10.
DOI: 10.15350/26679434/H.3.1

Logd005bMdY googMmdgmmb, babgMdmmngn 3Mm-
39Lad0 BMEAL dobmznb B0ygbgdym obo-
39M3900. 0050bmMb, 00 3gMomedn dnbo g3mbm-
9039600 000503 bgm-69m0 Ja3sLYMEYd..

39Mdm  390005300L  bLogydzme© PEI3L
abomgms nbognodngs dgnainnb dgbobgd dg-
006b3900 030b goMgdy, MMI LobodoMmnEMI
bog8g dgashmMmL goabEgL (,890s300L 8g-
bobgd* 306mbab 39-2 dgbanab ,,0" ©o ,3“ 316-
Jh900). 39906 godmdnbsmyg, 39Mdm dgon-
3300 dbomMgmom3znb mo30bBsmM0 3MmEgLboy
©o ©ob3mdogoyma bsbnomaboo.

A3gnmgdmng, bobodaMmommb og3b yxmg-
00dmboggos dbmeme moe30bn dobgymg-
00b dobgznm yMhomb dboMygdL dgnoiEnab
3o0mynbgds, my xodmmogb, MmI gb 3MmEI-
©yMo dg0dmyds aEYdnm0 3909370000 ©o-
bMHYmEL (3gM3sbns, MogMHy3s, 3mambyon,
Myd0bgmn, 339309, ©NEN dM0hs69010).2 bb3s
939Yy6900b 3LEo3LL, ,09005300L dgLobg0* bo-
JoMm39mmbL 306mMbom gobbodmzmymon 39Mdm
090003000 ©o6Yq0s 0163930 bobBIYMmMdNL
30000 ©9b0b dghgMadoL.3° 8dYbo, MmMES
©onbyqds 39Mdm 900300, 38 AMIgbhHnEsb
d9hgMmads dmmbmzbab bobaddgmmdab 30-
©0b ©gbs.>

3. 3d0aB00L J30MABJILMBIBN
©9 JomIMBN0I0 dbamAaB0
3.1. dgoo300b gdotomagbmogdo

00%69LLYONgIHgdn FgEnoEnnb godmynbg-
00b 3Moz30m P30Mathgbmdedg Toymomyoqb.
dmE90ym 39900b3g30d0 ngymabbdgds dgnos-
300b 3mhnbEnyMo LoMmagdmnb goEbmongMmgd..
Sbgmo bLoMggdgmn AMoEe3L: 1. babosdsMmomm
©9 bosMonHMOzM ML3YONLY S FoM3zg3m-
09000306 gobbbzoe3g00m, dboMgms TogMm -
300 gooby39hnb 3MmMEgLbLe o 3MMEYIDHDY
0ydng 3mbhmmab; 2. ©a30L gowabyzghnbs
s 3MmEgbob doMm3nb 0bEN30EIYIMNdSEN-

29 Wymoea, K. A. (2015).
[OuccepTauma, CapaTtos, 68.

30 Ladmgamagm 3meegdLbol 132-5 dybenal g1 39630,
1997 §.

31 ,»,0900053000b dgbobgd” 30bmbals dg-12 dybamol 30Mm-

390 3163@0, 2019 §.
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oL; 3. 3MbgnEgbEnomMyMmMOL; 4. 3Mm3ybozoEn-
0b gondzmogLydsl; 5. 3gmbymym, HMmabLLS-
LadM3MM baglL; 6. 3MIgMEogmo Mgomngodnb
39m30mabB0bgool; 7. bomzndalb admMg30LY
o (3030b Mmab dga3nMmgosl; 8. 3Mgadnym
o LONTgEMm Fooby3zgdHnmndgdL; 9. 8ydngn
3M0009M00mMd900b dbomEoggmob o6 gobdhzn-
39000; 10. 3m@abioym LamMggdgmMmeb dgomyg-
000 baMzg00bs o MaLZN Psdd baMmabbb.>2
9000 6obomo 3gnsnnb 3MnbEn390d0 v0-
bobgds. gbgbno: BboMmgms BgdsymaBmMdNOIM-
00, 9g0oMhmMmaL ny39MdmadMmMds o -
dmy3009mmoy, dboMggdab dogMm 3MmEgbob
393MbHMmmgds s 3MbBNEIbENaMYMmMOs.3
0000006, 9gnoEnadn 36 oymb oEIMON
dbomgms mMm300339mM339300L, 39000mbobn-
L0gMxo0LY O MB63LEMMMONL 3MnbEn3gdn.3

3.1.1. 3d@0a0MMmAOL

6300MIMIMMdI OJ

d0330tdMJa™Maba

090003000 godmygbgdab gmm-gMmaomn dndY-
B0 0boEvy, MM godmEomds byjohMamyMmas
3063y (Bgnohmmds) bgana 8gnBymb Mmamm3
06g3mmas3nnb goEgmab, nbg dobo Mamybm-
00L boMabbL o30L goabbY39doE. Mg35-
bhyMma3s 0bxxmmBoEnod dgndmgds godaMmomL
09300 goobyzghnob dobbgdn dbomggdabmzab
LobyM3gmM0  30MMO5000.3  Labedsmmmman
bogdnb 0gbL gMmn3nmmzbymo By3zg®HL dm-
Lodommemy. Mol d9gbgds dgnsiEnob, 98 dga-
0b3g3000 ygMmomgds dobzomgds 3mady-
603030009, MMIgbsEg BomMBsMmmogb dgbody
bgodhMmomyMmo oMo dgnsdymmab bobom.* 8g-

32 Stipanowich, T., (2004). Why Businesses Need
Mediation, Legal Studies Research Paper Series,
Commercial Mediation in Europe, 10.

33 Att. Dursun Al, (2017). The Principle of Confidentiality
in Mediation and the Rols of Confidencialiti In
Commercial Mediation, Afro Eurasian Studies Journal,
Vol. 6, Iss. 1&2, Spring & Fall, pp. 18-19.

34 ,070005300L dgLobgd“ 30bmbals 83-3 ybemn, 2019 §.

35 Deason, E. E., (2002). Predictable Mediation Confi-
dentiality in the U.S. Federal System, Ohio State
Journal onDispute Resolution, Col. 17, No.2, p. 245.

36 309M@339dg, 8., (Myc.) (2013). dgensgnol Lods-
Mmogmydmn3zn Mygnmommgdals 39mL3gd@n3300 Lagds-
Mmon3gemmdo, mdogobo, 32.

©0ahmmab MmEo 3oMaa® dadmabo®gds 30M-
@adnfmn  3mdnbogangdob  bymdgbymosdo,
003Mo0 0gnodhmMo 36o aymb oMo Lobm
dmAg3amm0, 0Madgm bgodhMmomymoa 3oMa. dbo-
9900 bEmMy© ndodhmd 96EMONSb dgnsdm-
ML, MmMA Jobo Mmeo bgodhmomymoas.¥

bobodomommm 3MmMEgLYdNLEsb ZobLbbgs-
39000, 990o300b MmL dboMmggdb dmMmab
3Maynbngans oM gx3ndbgds dmemenblL, MmAI
000 d900ama 0LY3 9969000 9MMBbYIMSH
3o3dnMmon. sbgon IMEM38Mo390900L F9EY3S©
300039090 063MMIS300L godmynbgded dg-
ndmgos JLodommgme godmnbzomb Bnobab
90ynbgde. 88 3MmEgbdn dgnsdhmmo bgohMo-
oyMmo o 30339MdMydgmna.3® doMmmamng, dob
90339Mdmydmmonb MBIGbsL sdmngMmgdb 89-
©05300L 3MBbRNEgbENOMYMMOS S BEOMOODY
©ox1dbgoyman goMydm, dogMod dgnodmMmb
93009, o dngdbMmb MmAgmndg dbomgb
s sMAgL bgn@hMmomymn.®

3.1.2. BO606LIMO baMSEIBOLI ©Y

©OmMAOL ©IBMB30

bobgMdmngn o gobdoyMmgoyman bLoLODS-
Mmomm 3MmEgLbydob Mmmb dgndmgds Bnobo
0000039L  00069LLYONgIHYdAL  3MTgMENyM
0bh9MgLgdL.Y 83 MmMbL obLogymmydymo
Mmoo 9930 390003000, M3aSb 0L L30L Bo-
©36Y3900L 00330 S 9839JH0560 LOTYoEGd.

37 Deason, E. E., (2001). The Quest for Uniformity in Medi-
ation Confidentiality: Foolish Consistency or CrucialPre-
dictability? Marquette Law Review, Vol. 85, p. 81.

38 Lawrence R. Freedman, Michael L. Prigoff, (1986).
Confidentiality in Mediation: The Need for Protection,
Journal On Dispute Resolution, Vol.2:1, p. 37-38.

39 Macturk, C. H., (1995). Confidentiality in
Mediation: The Best Protection has Exception,
American Journal of Trial Advocacy, Vol. 19, p. 415.
<http.//heinonline.org/HOL/Page?handle=hein.
journals/amjtrad19&div=25&g sent=1&casa
token=&collection=journals> [6menm §30mas
12.02.2022]; 630&MmyMmosbmsb 8303d0Mx00m
ab. ho@osdznmao, 6., (2016). se3mM35&)-dg0sEmMmals
BoM33IM JO03YM 39 EIIYMIOsMs 01030707~
Myds o Mygnmomgdal syEomydmMmody, ,Lods-
Mmool gnmbogmon®, Ne2, 36-37.

40 Wykoff, A. (2016). Mediation & Confidentiality, Bond
University Student Law Review, Vol. 4, p. 5.

41 309M339dg, 8., (Myco.) (2013). dgensgnol Lods-
Mmorgmydmn3zo Mygnmammgdals 39ML3gd@n3300 Lagdo-
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30960, d9noEnnb boMmy-99399H0obmds
3Mob dobo 3093 gMmmo dnddn3gman dobabo-
39090, 3905300 bafMzgonb gobyznb mzsm-
LBMOLOO 9BYIHNsb0s. 30M3g Mgdn, s30L
3oa06y39hob bbzs LodYomMY05dMb dgomyg-
00m, 3900003050 3Mde MM bgnMgds. @MMab
©adM330m dboMggon 3060073599 39(300M7096
0bgm bofMmggolb, MmgmMoEss agaMmagymn dy-
dmbo3mgdn o 00965b3gLbodMyOMMOYdN. 42
00969LLagHMMNbM30LE  PB860T369MMM3009-
L0Y, o3 IME33MEAL dgoMydnm bBozmgodn
boMzn0. o0 gogg000, Logymobbdms dgE0ns-
30ob dmeamo Bodobogabgdgmao cmbabdo-
900L /86 LSBJENOL BMMBnm. Fgm35mMYON
bdnMmo 33b3wgds xnbsbLYMN Bsdsobomaby-
0gmo qmbobdngdob bobom BbsMygdobomzanl,
MmImyonE dgnonnb 890w93 d9mobbdgdob
00069396. sbgmo bHndymobhmmab MmEb 0s-
000mObL, 3030, bobsdomammm boMmzgdab
©30MY6705 LENM3Z039mMby s gbHmMbgmMaBn, o6
©o0mMB3g00L boMmzqdal 965DMaYMYd-OOMY-
6900 Oymaomgmbs o moh300d0.4 2300v,
0900003000L 390086b3900L oEYONL gMm-gMmo
dsbHndymoMmydgmn gamxgamgodos bLabgmabo-
amM goEsbobsab (0s300) o6 Babo 6sBoanab
©30MY6790s. dboMgms 89mabbadgdnlb oydab
Bobognbgoab dgbobgd dbgo3Ln godmEwamyds
393L mngHy3oL, boog dmbamAgemal, MmIgm-
003 oM 9.6. ,,03300Mmd00b0 bymmdgzMyang-
00", 30MYbgds Labygmdbogm dogab 75%.4

0Lao3b0 dnEaMadvs bogjommzgman godo-
3Mg07m0. bobymomodm, babodsMmmem dgno-
300LsL bobgmadboxm doz0 36 3703906 L
©o30b Logbob @0MYdxMgdaL 1%-b, MYIES
0060090 50 oMb, O ©o3s dboMgms dgmo-
6b3900m oM EILMYME., Logddnb gobbomgs

Mo3gemmdon, omdomabo, 32.

42 Feinberg, K. R., (1989). Mediation — A Preferred
Method of Dispute Resolution, Pepperdine Law
Review, Vol. 16, Iss. 5, S 10.

43 De Palo, G., D URSO, L., (2016). In: The Implementation
of the Mediation Directive, Workshop, Research
Administrator Responsible: Raffaelli R., p. 12.

44 BatypuHa, H.A., (2016). 3apybeskHbiit OnbIT MpasoBoro
Perynuposanua Mpoueaypbl Meanaumm, B CO0pHUK
maTepuanos | BcepoccuCKOM Hay4HO-MpPaKTUYecKoMn
KOHdEpEeHLMMN C MeXKAYHAPOAHbIM yyacTuem (CapaTos,
4 pekabps 2015 roga): «lepcneKkTnBbl CTaHOBAEHUA U
pasBUTMA MeamaLLMK B permoHax», CapaTos, 23.

3obobmgos LobodoMmmmmdn s dmboMmAg-
™Mb ddahg00m ©og39mads, BoMoanbmb
©@a30L Logbob MoMydymgdab 2%-0b, dogMad
3Myb33eM90 50 MaM0b goobnb odsabhy-
M909ma0 430mMab EEsb0. mydzs, My bobo-
domomm 3905300L EMML TboMygdds V30
d9mobbdgdnm osbMymab, 306mboo dmbo-
MmAgmgb yoMY6gds Tob TngMm Fooboomo
LabgmMaBogm dog0b 70%.4

0y 8boMyd homzomy, MMA 8900300 MM-
Lo o YyMab Bygo boMmgzss, dob 6900bT0gM
ommb dgydmans dg6yz0hmb ImmodoMmoznds
©o 3033MoMb oMAnHMOIL o6 LobodoMmMb.
L1989 0LV, MMB 8903308 PMMOLY O BYMAL
©odma30L dgbodmgommoss ofMms dbmenme
dboMmggonbmznlL, oMddgE bLodommmydMngn
LobgMABoMLbM30LYE, MmMIgmoE bLozdome
o MabyMmLL godmymab babgMmdmogn Lobs-
domammm 3MmMEgLbydab BoaMImMgdabm30L.¥

3.1.3. dbomAd)y IMOINIMOIMBNOL

ddbomAJBJbY OO

IMALOMILIM() darHIdM

0900003000L gMmm-gMmamn y3nmapgbmodss bo-
mzabm o bb3s dndnbomy PMmogMomogy-
00b d960MAY690s. 0bgMdab, dnbmdnby o
09Mmy639mMdab @MML BoMIMIMdamao Lamgo-
bm gMmngMmomogdn dgndmgds gedmybbmmyod-
M3 ©B036IL bobgMmdmngn Labsdommem
3obbom3ggdnm. 9gnoEnadn dboMmyms dmbAg-
60bLob dgndmgds bMONL dMEa96s, d03NbY-
M9 ©a30L oMy AbmmME owabYy390)9, oM7)
dmdogzomdn 3Mmomgdgonb 3My396(300.48

09000300L  3obboggmMmgoyman y3nMmothg-
bmdo 9g3Lb dod0b, MMEaLsE dboMxgdoL dJ3m
0yadn3n gmomngMmomogdn, MmAmgdnE ©a30b
9mg3oMmyonb 89309393 b 3oaMdgmyb,
Moasb d9mobbdgde dgEas domn mobbdm-

45 3-0b 39-7 Fybeal 30M3gao bofoamab ,03“ 39670,
1997 §.

46 LLUL3-0b 49-9 Bybamals 3g-2* bohoana, 1997 §.

47 3aM@339d3, 8., (2010), BgensEns — o30L gdosfysg-
&ab sen@&gmbo@oymo 3mmds (bmasn 8ndmbogm-
39), 0., 55.

48 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, pp. 244-245.
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000 o oM3 gMmm dboMab oM ybs 3gmbogb
Lo®yd3gmo, MMT LogyMeMo Md30 EdaMEby-
0o Admzommb. 89no30s odmg3b dmmo-
39 dboMygdLb dgbodmgdmmodsL, d9065MAHOMB
0MbgoOymMn yMmmogMmomos ©a30L gowabysg-
hoo, MmIgmog mmMAbMngsm 0gbgds ImMaga-
00060, o d9L00330bOE, osdYsMmb dengMmo
3Mdgm3snsbn  bLogdnsbn PMmogMmomodgd.
0900300 by Ixmm dgho godmnyngbgds
3Mdgm3s008b0 3MmbhMeghgdob Mmmb, gob-
Loggmmgdnm bLogMmmodmmabm 0bimMobhyg-
HymobLy o LOITgbgdbmm bymdgzMmymadgdda,
LooE bmAnbaMmgdymon AgEnathmmMgdn Amiyoe-
300 dbaMmygoLb ImMnb 3MmMOMYdgdnb yam3mgL
©Mmdn goabogdmgmo. 8dwgbo, d9naiEns
3obLo3ymMMgo0m LobLoMagdms, my dboMy-
90L LyMo, gssgMmdgmmb Lsgdnsbn (00D67L)
IM009Momdgodn,  MmImadLbeg  dgndmyds
303M9boymads Lobodammem ob LasMmdodhMmozm
3obbomz903s B0ob0 80oyqgbmbL. 080dm™m3d dg0-
3300bL godmygbgdo dgndmygds nymb gmbngmy-
o, MmEgbsE Ixdngn ymhongmomonb dgbs-
MmAY6900L 3mbHgbnomo sMLYOdMOL.¥
09nothmmo gbdomgds dboMggdl, 01030006
3030emb  3moaMmndgdymn  BomMAmMEagbgdn
083%9, MmMI mz3000mb dbb3zgM3mns o dgmmy
dbofyg - dmMmBhImJdgn; dgnshmmo 3E0-
@Mob, 650bomabmbL baagm Lagnmbgdob ofM-
33103 YIBMM 3MMEYIHOIWMO © FoBsMOMY-
0o dbzgmmoo. 38sLmMsb, g0eENs ndmg3s
d9LadagdMMBsL, 3boMYd snaMmmb sMLYOYMN
30006b3Myds o 0b B3, MMIgmoE MMn39
0dboM9d dg0hobo, oo dmMab, o30L BoMIMIM-
0000. 3905300 IMYBEMEYOL TboMmyxqdL, yngMo-
©MY00 goodobznmmb dmdozomdY o oMo dbm-
oM@ BaMLbMDBY. gL o0 LOTYIOSL vd 3L,
3oLEEb96 06MONL YOMamM gobsbamgdab go-
Mmamgob (MmdgmoE bdnMa oM 06393L Msndy
3mb3Mmghm 8gwagab dgmmg BbsMmabm3nb) s
3903gMb om0 IMToz3omn 3MmMOMYT700.%°
03006, FgooHmMo yyMmomMgdob sdob-
30qm90L dboMmgms YJMomngmMomoob 3mdohnyM

49 Tarman, Z. D., (2016). Mediation as an Option for
International Commercial Disputes, In: Annales de la
faculté de Droit d Istanbul, Vol. 48, No. 65, p. 232.

50 Hardy, S., Rundle, O., (2010). Mediation for Lawyers,
Australia, p. 9.

ob399dHgodg, Moy bgmb y6ymodL docm dmMab
0MLYOYMN Edd0YMMONL AsbMmmosh. dgwn-
5300 dg90dmgds dmoEe3wgb dboMmyms 3nMEo-
30/ 99b390Mq0LLE, MYIEs 0y dbomMggdb ofm
LbyMm® yzgmos dmbsbomab MsbsbbMydnm gy-
mobnmo@ boydemo, dgoshmmo dgodumy-
00 mnomgym dboMmgb dgb3gb nbwnzn@ye-
mMyMo, 3MbRNEIbEnsmyMmonb 3MnbEn3nb
©9(3300). 3ds(hgdomn nbgmmadsznob dm3m-
3900L ob6 s®H9Mbohn3zg0aLb godmzzmagzab
0096000 9goodmMmL dgndmgds abJoMmgb
dboMm9g000b6 nbongznmysmyma dgbzgmadn.
00 dgb3gMgddg dboMmgb gdmazs bodgomydy,
0m9d35L, ©3330009L o s0EnML LodMas-
30ME JMongmamdob odadzs, sbgzg, bogmo
d9905mmbL 030, MMA 9Mmds dbsMygd dgmMmab
0005M0 dmobnbmb 8o603ymo30s.”

dg0ns3ne PvMYbzgmymaxb dbsmgms dm-
Mmob 00dnboMmyg MmogMmomodgdab dgbe-
MAYB90sL. 39005300000 Tgomgdnm, bLo-
bodomamm  3MmEgbdg dboMg EOEMOD,
L3Om0 3MBOENY EI3LOOYIMD, 3300 Foo-
00m0MMbL o Jofmymb dgmMmg dboMmab dmbo-
6090900 000LYM30L, MMI ETHINEML Bomn
3boxyd3mm boboomn. 3gnsEnab 3Mbxznwyb-
BosmyMmmods dbomggob 3y94adbob obyom 83300
3oMgadmL, MMI dboMgqgdds MdngdhyMo 890-
R3bmb oo 3mdBaEgnobmzab sMsbobyMmzgmo
0mdgbhgon o IMmM3oMo3gds sboMAMMB
3mdahnymo dmmmEnbgdnom. bobodsmmnemdn
©o30L @obbomaznbob, doMomso, dboMggob
dmMmob yMoogmomdgdn shoMmyob LEHMILYM
o 6933(H0yM boboomb.>

3.1.4. 3300a300L

dMeBNCIGBNIMIMMBI

LobodaMmMMbgeb gobbbgeggdnm, dgwo-
0300b 3MmEgbo BoMmndommyds 3MbBNEY6-
3osmymmodnb 904L0dogmyMn (330015

51 30M@339dg, 8., (Myco.) (2013). dgensgnol Lods-
Mmorgmydmnzn Mygnmammgdals 3gMmL3gd@n3300 Lagds-
Mmo3gemmdo, ;o., 209, 224.

52 Wykoff, A., (2016). Mediation & Confidentiality, Bond
University Student Law Review , Volume 4, pp. 4-5.

53 Lawrence R. Freedman, Michael L. Prigoff, (1986).
Confidentiality in Mediation: The Need for Protection,
Journal On Dispute Resolution, Vol.2:1, p. 45.
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3MmbxngbnomyMmos  dboMmggdlb  3gadbab
dmmodoMozgdnbmznb 3oLo0EYIMMydYM
3ofMgdmL,> Mol dgbodmgdgmb bab, bLog-
9oL y3zgmo sMLYdomn ZoMgdmgds Fymmo-
00 o bLogydzmnobo oymb gobbomyao.
3MbxnabEnamyMmonbsb dboMmygadn moma
3JMgM9096 0bxxmMIo3nol, MoEaeb LBSIM,
Mmd 99nsEnob 3MmEgbdn godbgmomon nb-
gmMMm3dE0s oM 096900 godmygbgdymao dom bo-
6008©73.>° LBEMMy ododmd 3MbBNEIbEN-
sanymmos babogmabomme 3603369mmm30600
09000300LbM300. 3Mbx0abnsmyMmmodnb
Byommonm dbomggob oM 0930 gbadmydemm-
09, 3odmnyqgbmb gnsEnob Mmb Jomydymo
0bgmmadszns dgmMg dboMmab LodNsbm, Mn-
093 3%sbL ybbbab dom dmMmob 3MBLEHMYJENYM™
7M000gMMOsL s 0bhgMmodzogmo dmmodos-
M53909000L BoMBsMmm3znb dgamgdom JLogMm-
0bm gomydmb.%

090000300L0  3MbNEABbENsMyMmMdy  dbo-
M990L 9bdoMgdom, gog3ommb nbxymmasEny,
9mog3amMmb 3MmMOmMYag00 s 360MTMMB Fom
0bhgMmgbyddy mMmagbhomgdymn dmmodoMo-
390900.5 3mbazngb3nomyMmmonb sE30L 3o-
bmbobdngMmn dm3smgmods gMmdgmgds Lodg-
©030Mm 3MmEgLbob EsbMymgdab 9036,
03 9L bognmbo dboMggdLs o dgEooHMMmL
dmmob BgMmommoomoa dgmabbdgdom bbgobon-
Mo oMas AMBybMnggodymn.>8

3Mbx0abinomymmos bdngdhgdb odmg-

54 Zhao, Y., Koo, AK.C., (2011). The Development of
Legal Protection for Mediation Confidentiality in
Hog Kong. Common Law World Review , p. 264.
<http.//heinonline.org/HOL/Page?handle=hein.
journals/comlwr40&div=17&g sent=1&casa
token=&collection=journals> [6menm 03c0mas
11.03.2022]

55 Macturk, C. H., (1995). Confidentiality in Mediation:
The Best Protection has Exception, American Journal
of Trial Advocacy, Vol. 19, p. 412.

56 Brown, K. L., (1991). Confidentiality in Mediation:
Status and Implications, Journal of Dispute Resolution,
Iss. 2, Vol. p. 310.

57 Callahan, R., (2012). Mediation Confidentiality:
For California Litigants, Why Should Mediation
Confidentiality be a Function of the Court in Which the
Litigation is Pending? Perpperdine Dispute Resolution
Law Journal, Vol. 12: 63, p. 96.

58 ,090005300L dgbobgd” 3obmbal 33-10 Gnbeals dg-7
31630, 2019, 3ob3sm@gdnman domsmn, MgagabGmo-
0ol NO7-2/319/9.

30 bhndyL, snMAoMBb FgENENY, BogoMNMOE,
3Magmzogmo LonEYIMMYdnL aE30LLL. 39-
03300 gobnbagmygds dbomab y3nmzgmgb dm-
Hho300MMo©, Mogob LML, o3s 30O
©o gobogommgdab goMmgdg dmobgbMmogmb.>
dgLododnbo, 00BB5L3MT3006090L Bg0SEN-
0b 3MmEgLoL bonEydmm bobosmo ydndagdL,
0000M0OMb ©o30L Bowoby3g®ob TgnoaEnab
3%00.60 8900053000 300 IM330Mx00bLL bo-
s9Mm 0Mod goabyzghnmgds ndsdy, my 306
nym ,doMmmnomon” o 306 - ,,dgoMn gb dgn-
dmgode aymb dmoz30Ma gogdbhmmn 3madmaggbym
00069LgoMgdmMdn Lbzoobbze dndydAL godm.
Logdg abos, MMA 00Bb75LEsMGAML dgndmgds
39dmbgbL go3mgbs d90ama d0dbaLHM6DYY-
309099, M939Ho30sdg o Lb3ZL.61

dbomggonbomznb 3060033690mm3569b00
3Mbxynab3namyMmonb ©oE3s 3MIgmEoym
JM0ngmMomogodn. oy 09Lodg 30Mb ML
06xmMm3sEnsb 08009, MMI dboMygdL dmMmab
3MbyOMAL 3mdgMmEnymn gM;mngMmmogdn o
0030 33bLY3YMMYd0m NE Mabbsb d9gbgody,
00 063mmMBs300b godzgmozbgdnm dgndangdy
0o M937Mo30oby o LOJdndb yMmogMmom-
090L 90060 B0oEqL 03DMDBY, 86 MMn3zg dbo-
9L oM PbmMaL LonEydmm IMbsEqdgdab
LogoMME 3o3ME39MYds.62 dmMbo3ndgdn b
000790030090  306mboo  oagboma  BgLg-
00b 3303M0 o300, Bnobab dnygbgdod dg-
odmgds  BomMAMAzob  dobo  36sDMoyMydabL
dm30mamMdo.63

59 Lawrence R. Freedman, Michael L. Prigoff, (1986).
Confidentiality in Mediation: The Need for Protection,
Journal On Dispute Resolution, Vol.2:1, pp. 37-38.

60 Wykoff, A., (2016). Mediation & Confidentiality,
,Bond University Student Law Review"“, Volume 4, p.
5; d0gns, 8., (2020). dgnsEnals 3mEgbol 3mbason-
096305MmMdNL o330l LadsMmomadmnzn Myzxnd0
s 0600836g0mm0oy, ,Lsdshmsmon s dbmxzmom”,
6(2), 199-200. https://doi.org/10.36475/6.2.15

61 Posin, D. Q., (2004). Mediating International Business
Disputes, Fordham Journal of Corporate & Financial
Law, Vol. IX, p. 457.

62 Att. Dursun Al, (2017). The Principle of Confidentiality
in Mediation and the Rols of Confidencialiti In
Commercial Mediation, Afro Eurasian Studies Journal,
Volume 6, Issue 1&2, Spring & Fall, p. 28.

63 00309, 8., (2017). 39MLmbseyMma 8mbsg8700l 39M-
dmbodstmmmgdMmozn o330l 3Mmomyds nb@gm-
69@Lsdysmmdn, VI Laghosdmmobm  Lodybog-
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0g0o300b  3MmEqgbdn  dboMggdo  oo-
6b090006  BooEgdyma  abxmMmdsinab
39907003690mMO0Dg, 003Mod 3MbynAb-
3osmyMmmonb 3Mn30maa0sboiE 9g3Lb gobbod-
m3Mymo  godmbozmnbydn.t* godbhmodMn3zo,
LodoMmmzgmad gonm3smabBnbo g3Mm3 o
390MEENmMY0s s 3obmbom smnaMms 8gno3n-
0b 3MmEgbob 3MbxnEgbEnommodnb d9dMmy-
300 Logedmbogemobm 890mb3g39003. 80030
gfhm-gmmos d90mb3za3s, MMES 3730050
0©a00060b  LogmEebaab, Fs6IMMgEIMONL
06 mo30Lx3MYd0Lb o6y Emab oMmsbMmym-
Bamzbab Layzgmgbm nbhgMabob oE3s (8g-
4 9ybann). 38 990mb39390803 06RMMISE0NL
3903m036900 6o 9xuyydbgdmEgb dbmenme
3906mbogMmn 80B60bL v9339HYMI® S 3MM3IM-
MEogmo amEymmonm ga3zmEgmgdnb bobyn-
LYOL 03 mMmBnm, MMI FogbodoyMo nymbL
O30 nbggmmMadsznab 3MbxnabEnsmmods
3oM9dg 30M9000bvgs6.%

3.1.5. dbama0)o

0)300)80dMmMJ33330 @9

30MM36IM 060IMILILDBI

Mm03600MAbY

3ob6bognmMmgdnm dnddo3gmns dboMyg-
00bm30L 89n330nL 670symazamonmn (s
oMy Lo3sMEYOYMM) boboomn, LoEsg Mmm-
3mME3 990000300L obygdnb, nby TgosEnob
3MmEgbdn ambobomgmdnb goabyzghnmagds
LMo FbaMmgms 6700D90 OTMINEHOYMN.56
09000300 30LMMYH Mo 6500YyMBEMONMN
3MmEgL0Y, MG 93HMTdHYMo® gobadnmmdgdb
0mEo39 0boMggoab dgbodmgdamodsb, 3oMgoE
399033696, 0y My babob sdnMmob3nMmyds 8g3L
0gmMmg 8boMgbMob, M350 M ymMAnm gbobg-

Mmm 3Msd@ngnmo 3mdynbozsgnal 3mbxzgmgbinnl
,0089MbgB0 s LsbmgoEmMyxds“ dsbosgmgdn, 7-8
03mobo, gyosabo, 36-41.

64 Macturk, C. H., (1995). Confidentiality in Mediation:
The Best Protection has Exception, American Journal
of Trial Advocacy, Vol. 19, pp. 426-427.

65 39060sMBg0000  dohoman, MygabMmogool NO7-
2/319/9; ,,89005300L 3gLobad*“ 306mba, 2019.

66 Feinberg, K. R., (1989). Mediation — A Preferred
Method of Dispute Resolution, Pepperdine Law
Review, Vol. 16, Iss. 5, S7-8.

000 ©o30L goobyzghe.¢ dboMgms M30039-
0mMm3393000 O goobyzghomndob domgdob
R3M3amgdn dgndmgods d9090yomb dg90s3nab
0M3bsdsmmmnabo 39930L ©OYd390MmMdNL
bmMmasogmn 6gbnm. dbomgms nbdHgmgbgdab
M90mMNBY0s 3033900 Bom0 M30MZeTMM339-
300 PBWYo0L LOBYd3IMBY 0JodY, Loe-
093 99Lodg 30Myd0b 0bdHgMgbagdn oM dgo-
™mob90s.% bodommnmnobo dgno3gnnb 39®9a0
aMab ob, MoE 8boMyxqodo goabyznhab mznm-
300mMm33930L  @obbmMmEngmgonbol. ©d©7-
6o, Ladommmnobo 89wgg0L dndoMmo dgon-
dHMMoL dm3amgMdss, 99000300 dBaMAMML
dbomgmo Mm300339mMM33930L 3MnbEN30L Lo-
B9d39dY.*

Labsdsmommm 3MmEgLdY yzgms dmbsbo-
omobmgnb 8603369mm30608, domm dmybLan-
bmb 00b533MdbMOBs o 0Mdybds dMAY39-
@3y, 9bY39, dboMggods 0gMdbmb, MMT dom
3Jmbom msznsbmon ,omg babsdsmmemdn®
dg0smMmo sbMYWgOL 88 MMML O JRMY-
00dmbog 3bomgb odmg3L 3omsMmdabymn o-
003007993 900b Ladyemydsb sMmdabhMab LRS-
3bn L6sgzMYMo 3MMRJLOMBOMNL Bnbody,
Mmdgmog bb3ogzeMom 3owaby39db ©o30D.7

dgnshymmob  abbLbHMHBYOHNY,  Fodmo-
3m0bmb MgomymMo 3mdo3ngdn ©s nbhgMmg-
L9000, LobodoMmmmmm 30 9dgdb Bogdhgdb.” Lo-
bodommmm  gobbo3nbgob dobLbbze3zq00m,
0900003000 ©MML dgndgds 3MLYOMO®IL
L0od0Momab b6mmMAgonLY’ ©o ,300MmMm36900-
B9 mMmogbhoMmgdymo BmMAgonL* Zmmados.
LobodoMmommm o o0yMmabhn 30Mm3690009

67 yobsd3znmo, 0., (2020). 8gc0s30s (830l gos-
§Y30B0L 38IIGHIMo sSanGIMboBogmo Lodysmy-
09), 0., 94.

68 ho@sd30ao, 6., (2016), Lodsmomnsbo dgmsbbadg-
09, mamMmE dgns300b Jo103nMo YMm333mMdal bo-
B1d33mo, ,©s308 sSEGIMbsGogmo do@shy3ads
- fomofegamo”, 16.

69 Shapira, 0., (2012). Conceptions and Perceptions of
fairness in Mediation, South Texas Law Review, Vol.
54, p. 336.

70 Sussman, E., (2010). The Advantages of Mediation
and the Special Challenges to its Utilization in Investor
State Disputes, Revista Brasileira de Arbitragem,
Vol.7, No. 27, p. 57.

71 Lawrence R. Freedman, Michael L. Prigoff, (1986).
Confidentiality in Mediation: The Need for Protection,
Journal On Dispute Resolution, Vol.2:1, p. 45.
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©oxydbgoym b6mMAgoL obnggdb dbmonmo
dgmMgbomobbmzgeb 8603369mMmOsL, dgbodo-
90Lo, Labodsmmemm 3MmEgLo o LasE3MIs-
Hm IMMo3oMo3n0900 sdHoMmgob Mogombomym
o M9amodgbhnmgdym boboomb. dg@0o3ns
JxmMm 39Ho 3obYbmOL 3nMm3zbym bmMBYOLY

o nMydymMad90L.

3.1.6. 3d@0aB00L aMaIsNtmMaba
©J IMIBMM3IMIMO bab0adl0)
09000300L0  ghm-gfMono  dmdbod3zmgmn
sb3ggdmo oMab dnbo gobLogymMmydymn dmd-
bomods.  Tgnoshymman  00BB7LLYONYIHIOL
LMO33DMOL EO30L goobyszghob bbzowabbgs
30M000()L, MPYTEd a30L goagmnb bodyomg-
ooy L3ggdmMmo dgndagods dg0dMyEML dbm-
mme dbomgms byMznmadnms o dgEnsdm-
Mmob dgdmddggdnmn dnEamMmanm. s3sLMVO,
090000300L0 @MML dgodmgds godmyngbgdym
09690L 3Mongmamdnb EobodysMmgdms bbgs-
©obbge Lodyomyds 6700LTNgMo MomEybm-
000). 0030MNMOE, godmEEoma dgEnodmmg-
00 MY3YMMYMI 0yg69096 HIMIBMOLS ©.
gogmbhab, obg39, 0bdHMIbgHNL Hggbmem-
3000. 09539 @MMDL, sbLLd39000 Lb3s IMdz35M0N
LodgomMgdab godmygbnds, MMAMabL obdomyg-
000 8boM 9oL 09bmgdsm nbxzmMmTsE0 Lo-
0900030m 3MmE9LA3n AMM3oMo390900b MON-
9ddamo bogydzmab PBvMYb3gMYyMEBobMZNL.
00069LV3900L goaby3zghHnbob dgEoodmMmbL
393L gabomadobhmmob Mmoo, MMIMOL Go-
MmamaddnE b dgydanns 3900 doMmomb, 39-
©033000mM30L bbgoabbgs nbmzsnyMo 3Mm-
39L0 d90030853ML o IMoxnjMmmb.”
LobodaMmOMMbMSb  FgEeMmgdnm, ©a30L
3o006yYy39hob osmbgmbodhogen 397ob603900L
dmMmnb 3gnsEns sMagmmasmmyma 3MmEaLboo.
0900300L0 @MML dgbodg bgohMmomym dbo-

72 Clarke, G. R., Davies, I. T., (1991). ADR Argument for
and Against use of the mediation process particularly
in  Family and neighbourhood disputes, QLD.
University of Technology law Journal, 7, pp. 87-88,
<https://Ir.law.qut.edu.au/article/view/343/335/
view.html> [dbmenm §3comds 17.08.2023].

73 Stipanowich, T., (2004). Why Businesses Need
Mediation, Legal Studies Research Paper Series,
Commercial Mediation in Europe, p. 12.

M9 godmob dgoshmmoa, MmAgmog 9gbdo-
900 MM dmEo3g dbsMmagb gMmm0gMmmosby o
0mmo3oMozgdgonb BomMamgdedn. dgmnoaEnab
3MmEgLbo 93g09mons dbomgms bogmom nbthg-
M9LLo o a30L 333000MON360® goobyzgho-
99.7* 3Mbodommmd v30mydms© Pbo doon-
omb goabyzghnmgods, dgnsEnab @mMmb 3o
3Mvd LOZIMEYOYM bodmmmm dgmobbdgdnb
00006939. Mmy33s 007 3930 bodgEnoEnm dgmo-
6bd90s, 9L dg9an dbomMggdab TogMm Tomydy-
™0 goabyzghnmgods o, d9bsdsdnbow, mMn-
39 3bomnb 06@H9MaLgdab godmabohzgmns.”

090030080 00d69LLYIHMML  Fobbogym-
9000 bodmszb nb, MM 83 3MmEgEMab do-
0nbomgmonbsob ob oMos FgdMyEIyM0 Mondy
Lobob 30MEYOYIMY090001.7¢ Lobosdommnemmdn
Logd0b gobbomzs NBMYEYdS F303MOL VOWET-
bomo  LodoMmOMgdmagzn smbgmbohnggdaL
390939000. 39005300 odea3b dboMmyggdL dg-
LodmadMMOLL, d9009003Mmb doman bLoagnmmg-
09000 v0bobzgmn goobyzghomyds nby, MmI
3/ aymb gomzamobbobgdymo H9gbognm-Lo-
dommmygdmngn 3MnbEndgodn. dboMmggob dgyd-
o0 d0smbomb dg9gaoL, MmAmgdnE @n-
3900 bobodoMmomm dMdobgonb RaMamgdab
0003 9MLYOMOL. TgEnseEnob Tmgbommoy,
3bg3g, dbomMggob odmyzm dgbodmygdamodab,
d90090803Mmb  goobyzghomgds, MmIgmbLQ3
0bnbn 800hAB7396 ,LoBoMONIBOE" O YRMM
09O ©v0300ymxynmadL dom nbhgmagbydL,
30009 gL gmmAsmyma bLobodoMmnEmM Zoo-
By30hH0mgonb MmmL ngbgdmes.”

09000300L MML AboMygdL Me30LYTFMSE
d99dmoom, osagnbmb bozymoma B9badn o
3MmEgoyMmgdn. abobo, A3zgymydMng, oMmhg-
396, 9oM0 MJ306 ©o30L Boobyzghob Lb3s
MmmM3gomob ©o303d0Mx0xm @MMIdMMOS-

74 Kelly, D., Holmes, A., Hayward, R., (2005). Business
Law, 5.th edition, London, pp. 95-96.

75 ysbosd3nmo, 0., (2017). 830005300 — 5306 senEg-
5@ 07mM0 3osHy3aB 0l sbsgmo gmmds s Gobo Lo-
396mb3cgdmm dmfaboggdnl 3gMmL3gd@n3s Lbogds-
Mo3gemmado, ,Ladshomal gyMmbaea®, N2, 116.

76 3aM@339d7, 8., (2010). BgensEns — o30L gdosfysg-
&ab sen@&gmbo@oynmo 3mmds (bmasn 80dmbog-
39), 0., 55.

77 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, p. 247.
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9. 0530MN00E, 99005300 ZaE0mMadom bo-
3mMgds gmmIsmyMmons, 30Mg sMdnbhmMmszon.
00006, doMmmamny, LOTgENsEnmMm 3MmEgbo
domnab bhMmyghamomgdymony, dogMod dbsmy-
q0L d99dmnom dgydmosm JoMmo ;J306 mM-
0omm09009.78

8g90s30s Bamdmgob a3sH300L (bhswng-
0ab) 90bg30m. BuBgOsE  3mabognzsEnab
09 LonbhgMmabme, Mydgs ob SoMEsdnmo
9600369mmodnm oM ybs 0ymb goggoymon. oy
dgnothmmo dboMygdb ghy30L, MMA sbao go-
3056 89000300L dbam 3odoT0, Ho3™MYOOE
bogaMoyEM, MM 5306 AboMygdBy ogdomn
300009900 00 dMobnbmb s d900bbdgdnb
LobOMEgOMME 08ydo3mbL. dgEoshmMmo Ybwo
0903y39L 08 b9gdsL, IS F0LO T303MO (33
dMmaMmoinmbomymo 0g690s, 0y TogomMnm,
©@o30L MmbL gohbads sbsmon nb@MMIsENY,
090nothmmas JoMmo oM P6o MmJ30Lb dnbo ©9-
Hhomgonb gogbmodsbe o dboMxadmsb gMmmo
90b gobbom3o0g 000b godm, MmMA 356 9.6. ,06-
BMMISE0IM0 B3dS” P339 3onsMs o 3Mgndg-
B6(H900b BoMAMEEag60LLL sbomn nbxmmMIsiEnab
9mbAY6s dMILEMMNS. gb BnnhABY3S gooGomd]-
o0y ,LadmMmEgbmbsdsmmmydmnsz” dnEamais,
Mo3 AbmmMME oddsMamgdL 89naEnnb 3Mm-
390L0L. bogdg nbos, MMA AgEnoEns sMab dbsmab
o oMy dgnshymmab 3MmEqbo. MmEs dbomMyd
3oL, Mm3 gnoEnnb EMmb dgydmns MmJ30b
0b, M@ byMmL, BbsMobMZNbYE gonagosmo ngbg-
00, MohM3 P6s ogdmMAnemb xsd9dNL d9-
Labgd mgmMmosL, My dobo goAMLLbyENELD
39309Mgomn 06xmMIszns @o30L sMLOL go-
LoM33939 dognnab 860d369MM30600.7

3.1.7. 6003693000CMJda0)0

RBIHHOIM L3JTOMO

09000300L y39mody oo P3nMmohgbm-
00 0bLos, MMT 0dwy3e 0bgMo Zooby3gdn-
mg0900b d0mgdab dgLodmydMOLL, MmMD-

9003 0yMoEoymo 390939000 BsM3MIoL

78 Feinberg, K. R., (1989). Mediation — A Preferred
Method of Dispute Resolution, Pepperdine Law
Review, Vol. 16, Iss. 5, S8-9.

79 39M@339d7, 8., (2010). dgnsEns — 30l goshy3g-
&ab sen@&gmbo@onmo 3mmds (bmasn 8ndmbogn-
39), 0., 339.

bads. dgwnoEny dgndmagds 0d3gb 3ybn3zs-
MLboYM BMMYToE, MmIgmbsg 3mbgbiny-
Mo d99dmng goawabyzndmb yzgmo bognmbo
(LBIMOIEMYOMN30 O SMILIBSMNgOMN30N).
0y dbomgb LML doommbL dgaan, MmIgmoi
oMo Mmobbob yoMomm goobs ob Mondy
0bgm0, M3 9Mdd LadoMmnmgdmngn Lodyomy-
00, MMIgboig LobodsMmomm 869L70,
09000300L 0943L dgbodmydmmods, PBMY639-
mymb sMdbodammmgdmngn, 3Maohoymo o6
3MaAgmzogmo goabyzghnb dmmodsmazgdo.
093M 3900b39g3080 dbmme 0gMnoymo be-
3000bgoab goobyzghs oM 06393L dbomgmo
dmMmob ©a30L 9BgJH0ob IMag3zamMgosL ob Lo-
OMmMMME EaLMYMgOsL. 3gnaEnsb dgydmns
dboMmygobL FgLMo3z0dML Y3nMahgbmodgonb Ro-
Mmom b3gdhHn, MMAgmozg LENMEgOs boEezm
LodommmadMmngzn LO3NMbydnL Zowaby39gdob.
0030mMnma@, LoYOMNLY o Logymomo 3Mm-
0mgd900b Tdgbobnd 9gMMBsbgonb dmbLI9bs
4060L gmmyMmonb ImbLadMYdgdabs o L3Y-
0nsfma bagnmmgodgdalb (06¢HgMgbydn) 3oMas®
393900L dgLodmMgdmMOAsL. 8306 dgndugde
006007000009 ©o0yYy306mb dmBozomdn o39-
00bL sMOMMOY, 86, bym dgnMg, godmnbzomb
0MLYOYMN 130L JBMM EOEN dMN3MYdY O
©o0a06ML 0L, Oy Med godmanbzno ©o30. 09-
@oodhmmob dngm gmbozmymom BaMmdmgdym-
00 0LEE3LAS PNL3YLNYAG, b3, gndmgds goo-
305m09LML o BMZFaM sMdanbmb dbsMygdL
dmmob 3madybongaEns. o8 3MmEgbdn dboMmyggdo
0900300 EENMMO6, 9MmTobgmalb 3odon-
30039000 EOR30M BoEby3znhMmb 3Mmbmadg-
00, Mydo3 d90dmMado godoMmOmML dMmdozomadn
bb3g00b o30L doMmM30L P6MN.EO

09000300 00965LLYON9IHOL LOIWZDMOL
093300 goMmam L3ggHML. dgndagds dgmage-
Dgoymo oymb gMdgmasnabo bHMYIHYMO-
Mmgdymo goaboob gMmogniggdn s 8b0y®9-
®900 (bgbbob EsxzsM30L BMMIgdN) BbaMggdL
6900L Mmo3L, dgdo© dgdmdadggdomo do-
303696 93mbmangymM T9093900L.8" d33LMB,

80 Hardy, S., Rundle, O., (2010). Mediation for Lawyers,
Australia, p. 10.

81 Tarman, Z. D., (2016). Mediation as an Option for
International Commercial Disputes, In: Annales de la
faculté de Droit d Istanbul, Vol. 48, No. 65, p. 233.
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09000300L0 MML IMEo3g dboMmggdL odmg3b
dgLodmgdmmosl, gobLodmzmmb 3dMmmdmg-
d0b 990mg409090000@ 3oobyzghob gommm
L3g9gdHma. bobodoMmmmmb ymzgmm3zob oM dg-
3dmns bMYmoE godmangdzmomb gaghmmgoon,
MmImydnE ©o30L Logydzgmdns. 39ENaEN0L
©mMmb dboMygdb dgydmoom mo30LYBRMOE
3o0qMmmb gobbobomgzggmo bogombydo o
9d90mb ©o30b bnmmMBgg0d0 godmabzgzn dndg-
9900.82 300600006 8900300 3Mdd dgLadsdnbo
Logombgdnm 8303MoE TxdMYEYMN, 3MMEIL-
0o d9ndmgos sbg39 godmnbzomb obgmo bo-
300bgoab goobyzgho, Modslg dgndmads Bo-
MIMAZ0L oMmabogoMmm LobodoMmmnem 3MmEgbo
0m0530M30.%8 godHmoMn3s, godmeab, MmD
09000300 IMToz0man 3M3bLLYM3gM0 V39
00b 3M7396303LLE 6YyMAL bymb.

3.1.8. dbamady

dbMmOO@a6 3MMBALLY OO

dd@Java sMbOmMEDN

3o6Lo3ymMMgomMns dboMmgms Mmann d9gw@0-
3300L 3MmMEgLAn. 4L godmabohgds dgnoE0nb
©o6yYyn00dyg dgmaodymmab dgmhg30b ghHo3-
d0@3. 900bMb, BgnoEnab 3MmEgbo dgodmads
Bomdomomb 9Mm3s 06 Medbndg dgnstym-
Mdo. mydge dboMygdn dgmabbdgdom gobbo-
dM3Mo396, 306 6o aymb TgosphmmMoa, go-
Mo 3obmbom oagboman dgdmbzg3900Lo.5
09000300 gobobomgds domALaFyMgdab
©06583(ho o 3Ms dnb sen@HaMbo®n30@. dob
dgydamns dbmegme bymo dgybymb ©o3900L
ddmazbzmob, dogMod oM dgydmons dmgnono-
6o LOgYMOM M3 3nML 0b.8 GoghmdMon-

82 Clarke, G. R., Davies, I. T., (1991). ADR Argument
for and Against use of the mediation process
particularly in Familu and neighbourhood disputes,
QLD. University of Technology law Journal, 7, p. 85,
<https://Ir.law.qut.edu.au/article/view/343/335/
view.html> [dmenm §3comds 17.08.2023].

83 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, p. 249.

84 ,»,090005300L dgbobgd” 306mbals 83-4 Bybamol 30fMm-
390 s 83-2 3163&g00, 2019.

85 3aM@339d3, 8., (2010). BgnsEns — s30L gdosfysg-
&ab sen@&gmbo@oynmo 3mmas (bmaswn 8ndmbogm-
39), M0., 56.

300 6900ymxzmmoncmdnb 3Mnbzndnb bLodo
998960 gsdmaymas: (1) dbsMmggdn M Y6y
30dymmb, d00mb dmbsbomgmods 8g@noi3ne-
30; (2) 3MmEgbo ymzgmmzab y6@s nymb dsmo
gmomdmazn 3mbLgbLbysmyMma IMbBHMmMmab
9398 o (3) 990093900 6o nymb dbsmggdnl
009/ o30bBMeE dgmnobbdgdymn.se

00%b69LLYONYIHION 3M 30M3a390 3MMEIL-
29 3mbHMMmML o oME3 9Mo30L LJnMEyds
dogomoomb 3mdgMmEnymo goMadnb d9bgsgMy-
0L, MMD o0 Ybo FoMmMb 3mM3mModnyann
Log89900, Memo TogbodomyMoE godaMmEmb
LofMggdgmn 3MA3sbnab 3obmbogMm yyWgode-
dmbom magdqob, sgdgombgmyolb, moboddmma-
mgob, LodMZoEMYOSL. LobodsMmammmm 3MmEI-
Lo dgndmyds 3nMob3nM FMM33Md39090L oM
3ob0bomo3zgb B6oMIohgdgmo, MoEasb ab
6060L6sM EOagbnm AsmMAMBLYOL 9i3ndbyg-
00, 30306, MMEILLE 390003 Nd EdaOYMMOLL
bLbBNL. MMES FgashMmma 0oL Logymsm 3m-
bhMmag3qgd dmaadamozgonb 3MmEgbL, o0
3bnm 30Myb3zgmymab, MmI dbomygdb dgqd-
Mo godgmbhmmemb 39093900.% 00©bo,
090000300 IBRMM 3x33MNMYOL ©o30L Fo@o-
6y39hnb bgMbgdab sMmyomb.

090000300b 3MMEgLAN BboMyggdn nbomhy-
69096 o 3MbBHMmML bogddob 3MmEgLbLY @
d90093%9. 090003000 MML dbsMgqdn Mo350
406006 bogyMoMm goobyzghnmadob s, dgbo-
00030Lo, dg0dMgos Ja3mMm oo 0Yy3696 dm-
6m@gdymbo dnb BoMBo®)n00vy.58

3.1.9. MmMaAbmM030©

dMdodoNobMoaa (J.6. ,Win-Win

d@aMaamaMada“)

Lobodoamom s6aMAMyoL 3MmEgbL, Mm-
0gmdong 99930 ym3zgmmzab gMmon dbo-
Mmobmgnb oMab dmBggonsbn, bmem dgmmyg

86 Andrews, N., (2017). Mediation: International
Experience and Global Trends, Journal of International
and Comparative Law, 4, p. 220.

87 Stipanowich, T., (2004). Why Businesses Need
Mediation, Legal Studies Research Paper Series,
Commercial Mediation in Europe, p. 11.

88 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, p. 245.
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dbomobmgnb - 6083900060. MoE d9gbgds 09-
©@0o30sL, 0b mMmngg dbsMobmznb dmdggon-
060 3MmEgLoo. @obbogymMmgdom b 0mgdab
Lomgobm o6 LOTYOMOMM TgENOENDY.¥ T9-
L03dnbOE, LobodoMmmmm o LosModoBhMozm
3MmEgLoLasb gobLbbzezgdom, TgwosEns mMm-
dbfMng dmggoodg mMmngbhoMmadyem 3MmEgbb
9m0odMy0L.»°

MmohoMm 3namb o0g3b dgmnsgnab yd3nmotg-
bMOSdY MmMMbmab dsgaomon dmyzsbogo:
dboMmgmo ©o3s gbgds gmmambomb. mMo-
39 dboMmy o3bogoL, MMI Tom 83300 JBMYdS
ammambomdy. sMmdo@®Mmogdn ©o30b Fowo-
6y3000L mMo sedHgmbathnzs sMLHOMOL: Bm-
Mmoymbogb dnnmgdb o6 dbmmmme gMmamn dboMy
(BgmMgb sMoxgmn MAJO), o6 mMmn3g dboMy
3o0ymxzb gmmombomb. dgosgnob @MmbL
dmMmMo30My390900 a3m3nxbomydymoas dbsMmygms
0b6h9MgLyddY o My JRWM090DY, 03 dmo-
30My390900s d90dmgos godmagmnbmb, MmAI
9o dboMmgb Y6 gmMmombmab 3obab godm-
ygb90s bLYBSAML TgLogabgMo, bmem Tgm-
Mg dboMmgb LML, godmoygbmb dobo MONEIM-
00 gmmambmob 639600 ©oLOTDSYOMB.
3096050, 39noE30ns AboMygdb odag3b dgbod-
mgommos, @MMmOmbama gonymb mmabMmo-
300 dmMdgg0nsbo@.”

09000300b goMmgmgddo bogdg gebnbomy-
00 00965LNb6HgMLYdAL, 3Modhnggmo dmbo-
BM90900Ls o MMAbMngo LoMggdMMmMONL M-
dhobo 30M036(Hg00L dngdab ggmbBY. gnoiEns
bdnMmo odmags vdzaMme J30Mohabmdgdb dg-
@oahmmab gomgdg 3nMab3nMm d9b3gMydmab

89 Clarke, G. R., Davies, I. T., (1991). ADR Argument
for and Against use of the mediation process
particularly in Familu and neighbourhood disputes,
QLD. University of Technology law Journal, 7, p. 84,
<https://Ir.law.qut.edu.au/article/view/343/335/
view.html> [dmenm §3comds 17.08.2023].

90 Hill, R., (1995). Non-adversarial Mediation, Journal
International Arbitration , 12(4), p. 135; Petsche,
M., (2013) Mediation as the preferred method to
solve international business disputes? A look into the
future, RDAI/IBLJ, N4, p. 253.

91 Hill, R., (1998). The theoretical Basis of Mediation
and other Forms of ADR: Why they Work, Arbitration
International, 14(2), p. 181; Petsche, M., (2013).
Mediation as the preferred method to solve
international business disputes? A look into the
future, RDAI/IBLJ, N4, p. 253.

dgaMmydnm. dgnod@mma ybadgbL, basgzadMODL,
0005M™MxdsL sdmy3L, 9bdsMydy, 93MB3IgOL
M9ommoOsb o 033M93L mMAbmagzn LoMgod-
oob 3omyoab 30MnabhHgdL.*

3.2. dgoooob
yobhymojomo dbofggodo

d90s300b yofmymanc dboMyggdsm dno-
A693s 890930 goMydmMgdgdn: o) dMEo3g dbo-
990080 6o godmbodmmb 690s 3MBbngaEne-
Lo s Es30L BMZ33MgddY; 0) My gMmm-gMmn
dbomy oMmozgmombnboabongma TboMmgs, Tob
dgndmgos gadmnygbmb 950noE0ns ©a30Lb go-
LognobyMmgdmo.” o3 dgdmbzgzedn TboMmy-
900 3960 o¢mB9396 Lodgnogom dgmobbdgdob
©o 3d0®m3 Logdab gobbomgzgs LobsdsMmnEm-
90 gMmdgaEgody; g) 0y dgonsanab 3MmEgbo
dmBgbMngnoymns  Bgdgho ob3zMag-
00m, gL 09©0oENSL 339MaE3L Mo30MYdoE
076900L. 9M3@s gb gobsbbzezgdLb dgnoEnsb
bodomamgdmog hoMAmygddn dmgdagymn bLo-
Lodommmm 3MmMEgLOLY O EV30L Foobyza-
h0ob bbgs senhgmbahnyann gmMMAgdnbasb; ©)
9900053000 13330M©Y0sa dgndmyds godm-
0630mbL doMEALOFYMgd0L ,3MN33(HNDENS"
©o 0ommALogymgds 3gMdm 30Mx0Td Bo-
BbobmmEngmmb, gb 30 bodommgab bLob@Hgdab
bmMm3smymn ®Y6Jdaombomgonbmznlb LogyMm-
obob 39933900, Myd3s sbndbymo 3mdo-
309, LogzoMoyoME, JGMM JodmmghymMn bo-
boosmobos o 3gneEnab dgbobgd bozangodn
063mMm3nMydmmdnm s0bbbgds.* g) dg0ns-
300 0139MbgdL bodsMmmanbs s babsdommngm
3MagdHngnb gob30m0Mydob.

030LMob, My godmMmagbymon, MMA ghmm-
9M0 3boMgbmeb dgoMmgdnc dngMmds dbo-
M9d ozmombL bLyLAHL dboMmgb dgmMmg dbomab

92 Stipanowich, T., (2004). Why Businesses Need
Mediation, Legal Studies Research Paper Series,
Commercial Mediation in Europe, p. 11.

93 30M339dg, 8. (Mg.), (2013). dgensgnol Lods-
Mmorgmydmn3zn Mygnmammgdals 39mL3gd@n3300 Lagdo-
Mmon3gemmdo, mo., 59.

94 yobsd3znmo, 0., (2020). 8gc0s30s (o30L gos-
093080L 9x8adBVM0 seBIMbsGoYma Ladysmy-

09), Mo., 71.
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3mhgbznomab godm. dogamnmo, dgmosdm-
M908 gobboggmMmgdyman bogmmbomg Y6
3o0mohnbmb 35d0nb, MMEo Mmzabob bobEoddy-
mo 69300 sMmob ©az0b dmbsbogng, Moasb
boboddymb dgodmagds  3oM3399mbomo
d9030Mgoyma  3dmbgb J950nbomMasbmoy,
06 dgndmgds bmgonomyMmo 30Mmogdab godm
3M 00Mdmemmb boggmamo nbdhgmgbgdobmznb.
dgmfMg dbMog, bobEoddymn oEednobgdo
bdomo oMb IMydbgmgdn o odbgymg-
00, Mob godmz dgndmyds nbobn Ambyzmo
53980 3963039036 m0n.

dogbgozo  dgononob  bogammaoebon
goghmmgonbs, dobo 30Mobgbmogdn goin-
mgdnm 39ho o Bmbono. bb3s 603650Mab
9MmMo©, 39005300 Y9Momgosb 8J3g3Lb dbo-
Mmomo Mgomym 0bHgMmgbgdl, ndwmgzse domo
dagbgoymgonb sdbobzgmoa bodsMmommnabo go-
©o6yY39M0mgdab domygdnb dgLodmygdMMOLL
©o Lobodommmm bLobHhgTsboeE obbhznMmmagb
Lg099000306.%

©Jbd36y

33930006  ASBL, Mm3I  60dBYLLYOON-
99H900bm30b  3obLogyMMydym  0bdHgmgbL
063930 dg0o3no. LodMmJomagm  ©s3900L
3o0boby3gho dgnagnaob nbbdopybhob go-
0myqbgde gob3nmMmmogdymos ndom, MmMI ob
004L0BoMO 0M33MnLbBNBgOL TboMggdab
06hgMmgLadL d9obbdgdab dombyz0LSL.

09000300 dmadbod3zmgmns 60d65LLYIHM-
Mmobmgob M8 gb0dg GogbhmmMab godm. bo-
bodommgm  gobbom3zsbmob  dgoMmgdom
09000300 IM0dMYOL 0093, LOEMOG, 3MBRN-
©963nomyM, 33300 @O 9x89JHNS6 3MmEqLDL.
3800006, TgnsEnaob dodomm dboMmgms Tdo-
Mo bmosb 063930 3MbxNEybEnomMyMmOo..
9900033000 3MBbBNIYBENdMYMMONL dnDS6NY,

95 Radford, M. F., (2001). Advantages and Diadvantages
of Mediation in Probate, Trust, and Guardianship
Matters, Pepp. Disp. Resol. LJ, Vol. 1, p. 245.

96 ob. d0osm0nsd30aM0, 0., (2022). dgnsgnol 3MmagLo,
dobn 3M0nbEn3g00 s gsdm§3x3900 LogoMomzgem-
8o, ,©o308 sanGIMbsGoymo goEsfysade — Ha-
mofegymo”, 11(1), 12. https://doi.org/10.60131/
adr.1.2022.6162

70My635mymb dboMmgms BngM godzma3690y-
oo bonEydmm dmbsEgdgdob oE3s s dn-
dnbomg gmmogMmomonb dgbomAnbgds. 3mb-
20096303 YMMOs 3960M39900L LodgbsMdgM
09030bL gogMmmnbomgdaboz nbymdb bgmb.

00069LLggHMMOLMZOL  BobLAIYMMgdoM
000%0©39m0ns nbog, MMA 3gnaEns dmgbomo
©o dMexMmMmBamyMmo babnomnboy, M@ dboMmg-
90L sdmy3m dMJdggonb oMmmm dgbodund-
MmO, d90o3ns sbgblb dboMmggdb dmmab
7M000gMmonb odadznb 3MY396300L @O oM
0dMY90s gobbobnmzgmon bognmbydom, sbg-
39, 00 LOdyoMyx0900bs My IgoMmEHdoL dm-
R04M9dodn, MMIMad0E JVMYb3gmymab ©o-
300 3ooby39®ab. 99no3ns 3ndbs® Nbobogb
dbomMgms m3000339mMM33930L o 30Mm3bmon
06h9MmgLydab 0ybdHRNZoENL. goMEs dg@n-
dhmMmob bgodhomymmdnbs o d0339Mdmyo-
mmodnby, 390003000 3MMEaLLY o 891Y3%9
adboMmggobL 09430 3mbdHmmman. gL, agogbHmoMn-
300, 33mnbbdmodb dgnoinob 3MmMEgLbob abg
BoMmdoMmmzgab, MmI mMogzgg dbsmabmznb nymb
0m03900060. 0M3b33M9d LoyyMomgdmy d9-
03308 B0BdOLYMN S PMmomo MabyMLYdNL
©o0dm330L Mm35mbadMabom. gb gomgdmgdgdo
yzgmobmgznb 8609369mm3z0608, 3obLOIYM-
Mmgdnm 00069LLYJHMMALMZ0L, MoEaSd Jo-
MYymxR00s© o0bobs Fom LSJBNsbMOD) o
dgndmygds godmabzomb bygohnymo g3mbm-
dngaMo  g®gdho. o0Ibs®, 00BBYLEL3g00
©0E0 JoMmymanmnn 850939000 01830036 dbo-
3omaoms® PLEMIBIL 39080 Bos6Y30-
Hob dmombmab.

39M3s600LY o Lb3s J39yb6900L dmzamyg do-
dmbom3zs0 3boym, Mm3d 3dsMEns 3gEnaEnab
0005M0 onbHgMmabgds. dobo dnddDN3HEMOS
BogoMmbobogns LEMMgE F9NoENnb oEYdN-
00 gogjhmmgdom, Mmamgdng bgmb 36ymob
©o300b 033000, 3o00MxoxmMyE, dgamydnm
00R3® o 330M9 3009080 dboMmgmo bogmom
06(hMYLBY ®YdbIOYMN s bymbayMgmo
3o006yY39hH0mgdalb domgdsb. LogoMmmzgmmd
3o0m3amabbnbs dgmnsgnob dgbobgd g3mm-
33mn dn0amadgon, Asdmaysmnds 390o3nnb
3MmEgbob dmabgbmoggdgaa 69Lgdo o dmd-
bomo LOLHYTS, MMIgog dojbodomyMo
3Mmab dbomMgms 0bdHgMmgbyddg dmMagdymo o
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bogonb gobbomznb dmgoE Loxyydzmgdb dm-
03930 (@ghomymn dmByLbMnggdab goMmgdy).
3300 gdo gogbbbs 3Mogdhnzob dgnoEnab nb-
bAHODHYIHOL Fob3nMMYO0LMZNL. BeMMOMNY,
0900030003 obabnamMydL goM3zgymn Jofmym-
gomo 030090900, 93Msd LLLEMMNL 30bs
7003ME 3oanbmbgds dnbo y3nmahgbmogdab

dboMgdg. d9Lo0sdnboE, oxEnMdgMNy, MmI
090003000b 88 y30MoHabMOgdaL dqbobgd Lo-
BdmMaamMyonb 3i3mm gomom 6Mg nymb nbgm-
MIoMadymo, Moms T9nsEnnb bLoMgadgmo
300mnygbmb yxmMm 9ghHos 0©adnsbds ©o30b
003000M003600 IMLOBmLMNZgOMC.
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ABSTRACT

The article deals with the regulations related to the questioning
of a person, its similarities, and differences with the interrogation of
a witness in court in accordance with the Criminal Procedure Code of
Georgia. The author presents the problems that arise in the practical
application of legal norms related to the questioning of a person.
This often becomes the basis for delaying the investigation and, in
general, harms the justice process. The paper discusses ways to solve
the problems presented.

To better present the problems discussed in the article, hypothet-
ical examples are offered that will help the reader get a clear idea
of the existence of possible negative factors during the application
of the norms under discussion in practice. It will assist us in study-
ing the mentioned issue by comparing the issue under consideration
with the procedural rules of interrogating the witness standing close
to it. Also, an analysis of the legal framework of foreign countries
regarding witness interrogation procedures is presented, which will
help us identify the problem and find solutions.

KEYWORDS: Investigator, Prosecutor, Witness, Interrogation,
Magistrate judge
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INTRODUCTION

The current Criminal Procedure Code of Geor-
gia, since its adoption, has undergone a number
of changes, the purpose of which is to simplify
the investigation, ensure competition between
the parties and bring procedural rules in line
with international standards.

The process of making changes and additions
to the procedural legislation is natural and ac-
ceptable for the above purposes, moreover, the
Council of Europe ministerial has developed a
recommendation, according to which the member
states were instructed to implement legislative
changes to speed up and simplify the process of
criminal proceedings, since the procedural legisla-
tion of the continental legal system was stretched
over time. In addition, with the additional recom-
mendation of the Committee of Ministers of the
Council of Europe, the member states were rec-
ommended to introduce simplified forms of pro-
ceedings in the national legislation.?

Contrary to this, the practice has revealed
that over the years, some changes made to the
current Criminal Procedure Law not only did not
accelerate and simplify the litigation process but
directly harmed the legitimate interests of con-
ducting a complete, timely and objective investi-
gation of the case.

The investigative process is unthinkable
without investigative and procedural actions.
Each investigative action serves as the process of
gathering evidence by the parties in the case. In
the article, we will touch upon the most common
investigative action of questioning a person in
practice. There are practically no criminal cases
where witnesses were not interviewed. The pro-
portion of evidence obtained as a result of this
investigative action is impressive.

In this scientific work, we will touch upon the
legislative changes made to the Criminal Proce-
dure Code of Georgia on December 18, 2015, in

1 Recommendation of the Committee of Ministers of
the Council of Europe, 14.03.1981, #R(81)74.

2 Recommendation of the Committee of Ministers of
the Council of Europe, 17.09.1987, #R(87)18.

3 Mzhavanadze Z., Criminal Law Process, Th., 1999, p.
82.

particular, the new procedure for questioning a
person within the framework of the investiga-
tion, its negative aspects, which are clearly vis-
ible in practice. We will analyze the problems
associated with conducting a specific investiga-
tive action, its goals and significance in the crim-
inal case. The paper identifies the problems that
cause irreparable damage to the investigative
process and directly contribute to the unreason-
able delay in the investigation, making it impos-
sible to obtain evidence in the case on time.

The article presents the author’s vision of
solving the identified problems related to the
procedural norms of questioning a person. In
particular, legislative changes and the rationale
for their implementation are proposed.

PROBLEMS IN THE
CURRENT WAY OF
QUESTIONING A PERSON

In this article, we will deal with, in our opin-
ion, the problematic issues of the rules of pro-
cedure related to the questioning and interro-
gation of a person. In fact, a detailed study and
analysis of the questioning and interrogation of
a witness during the investigation is not the goal
of scientific work, and not one article will consid-
er all aspects related to the procedural institu-
tion in question.

According to the procedure for interrogating
a witness during an investigation established by
the Criminal Procedure Code of 1998, a witness
could be summoned to testify before the investi-
gating authority, in which case he was obliged to
appear and give evidence, otherwise he would be
held criminally liable.*

Questioning a person was regulated in the
Criminal Procedure Code of Georgia for the first
time. This institution can be freely called one
of the main innovations of the current Code of
Criminal Procedure, according to which the wit-
ness is granted the right to have a voluntary re-
lationship with the investigation authorities and

4 Criminal Procedure Code of Georgia, Tb., 1998, art.
305, pts 1 and 3.
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he will have the right to freely choose whether
to give information to the investigator or the
representative of the defense, i.e., to act on his
will. This standard was considered by the legisla-
tor as the basic standard for all legal states and
an appeal was made to the precedent decision
of the European Court (John Murray v. the Unit-
ed Kingdom, § 45).° Along with the introduction
of novation in the procedural legislation, the
lawmaker also spoke about the negative conse-
quences that would result from such a legisla-
tive innovation in the event of an unfair refusal
of a witness to cooperate with the investigation.®
Unfortunately, these negative results really man-
ifested themselves in practice, and in today’s
situation, the issue of the witness’s cooperation
with the investigation for unsubstantiated mo-
tives has become problematic in practice, which,
in turn, is directly related to the procedural re-
quirements for the timeliness and objectivity of
the investigation. Because it contradicts the fun-
damental and guiding principle that everyone is
guaranteed the right to a trial within a reason-
able time.” We will talk about this issue in more
detail in the next part of the study, before that,
in the interest of fairness, it should be noted that
the legislator's appeal to the aforementioned
precedent decision of the European Court, with
the motive of justifying the legislative changes,
was, to put it mildly, unconvincing. In this case,
the European Court discussed mainly the right of
the accused to remain silent and the right not to
testify against himself.? This fundamental situa-
tion, which is typical for the criminal procedural
legislation of democratic countries, is provided
for both in the old and in the current procedural
legislation of Georgia.’

5 Explanatory card on the draft law of Georgia On Amend-
ments to the Criminal Procedure Code of Georgia,
11.12.2015, link: <https://info.parliament.ge/file/1/Bill-
ReviewContent/106183> [Last seen 19.07. 23].

6 Ibid.

7 Convention for the Protection of Human Rights and
Fundamental Freedoms, Rome, 4.11.1950, art. 6, pt 1.
8 European Court of Human Rights, O’Holloran and

Francis v. United Kingdom, 2007, p. 16, link: <https://
catalog.supremecourt.ge/blog/foto/286.pdf>  [Last
seen 19.07.2023].

9 Criminal Procedure Code of Georgia, 1998, art. 72, pt

At the stage of investigation of a criminal
case, questioning a person helps to obtain im-
portant evidence; the issue of solving a crime
often depends on the said investigative action.”
The mentioned investigative action is the legal
procedure during which, along with the phased
overcoming of the tasks presented, the main goal
of the investigative action is achieved - obtaining
evidence in a case. It is this circumstance that
attaches particular importance to the question-
ing of a person during the investigation. Besides,
the establishment of such bureaucratic clauses
for investigative action, which in many cases de-
lays its implementation and thereby damages
the investigative process, in our opinion, will hin-
der the timely administration of justice.

We cannot agree with the opinion of a number
of authors that the Georgian model of the insti-
tution of questioning a person is close to the sta-
tus of “assisted witness” provided by the French
Procedural Code and that a person can be ques-
tioned without an oath.”? Therewith, the Georgian
legislation also recognizes the questioning of a
person without an oath as a type of operation-
al-investigative measure.® As for the procedural
rules of questioning a person, in the case of the
person's statement of consent to the question-
ing, the party warns him in writing about the ex-
pected criminal liability for false snitching (crime
under Article 373 of the Criminal Code of Georgia)
and providing false information (crime under Ar-
ticle 370 of the Criminal Code of Georgia)."*

The current procedural rule for questioning
a person has been repeatedly postponed after
the entry into force of the new procedural code,
the last time it came into force on February 20,
2016, ™ and during the investigation of a number

3 and art. 94, pt 4; Criminal Procedure Code of Geor-
gia, 2009, art. 38, pts 2 and 4, art. 49, pt 1, sub-s “d”.

10 Papiashvili L. and others, Criminal Procedural Law of
Georgia. Private part, Th., 2017, pp. 400-401.
11 Eriashvili N., Psychological Features of Preliminary In-

vestigation, Tb., 2010, p. 35.

12 Gakhokidze J., Gabisonia I., Mamniashvili M., Moniava
P., Investigative Law. 1% book, Th., 2018, p. 287.

13 Law of Georgia on Operative and Investigative Activi-
ties, 1999, art. 1, pt 2, sub-s “a”.

14 Criminal Procedure Code of Georgia, 2009, art. 113, pt 7.

15 Ibid., art. 332, pt 1.
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of crimes, this rule came into effect on January 1,
2017' and June 30, 2019.7 Along with the new pro-
cedure for questioning a person, the procedure
for interrogating a person as a witness during the
investigation has also undergone a significant
change™, which has made the institution of inter-
rogation of a witness in the investigation more
problematic. We will discuss this matter in detail
in the next chapter of the paper.

PROBLEMS IN THE
PROCEDURE OF
INTERROGATING A PERSON
AS A WITNESS

As we have already mentioned, the current
procedural law provides for the procedure of
interrogating a person as a witness during the
investigation. The law provides for the factu-
al circumstances under which a person may be
interrogated as a witness by a magistrate judge
during an investigation.” The mentioned stan-
dard cases are not the subject of discussion in
this article, so we will not dwell on them, as the
given rules do not have a problematic nature,
but on the contrary, they are integrated into
conducting the investigation comprehensively,
timely and objectively. We consider the specific
amendment introduced on December 18, 2015,
problematic, according to which, at the stage of
investigation, a person can be interrogated be-
fore a magistrate judge for refusing to be ques-
tioned.?® In what cases can a person refuse to
be questioned by an investigator? Reasons for
a person’s refusal to be interviewed may be: 1.
distrust of the investigation; 2. not having infor-
mation on the case; 3. using the voluntary right
of questioning granted by law, and although he
trusts the investigation for any positive or neg-
ative reasons, does not consider it necessary

16  Ibid., pt 3.

17 Ibid., pt4.

18 Ibid., art. 114.

19 Ibid., art. 114, pt 1.

20 Papiashvili L., and others, Criminal Procedural Law of
Georgia. Private part, Tb., 2017, p. 407.

to cooperate with it.? The mentioned condition
of the current law,? to put it mildly, harms the
investigation process and imposes unjustified
and lengthy bureaucratic barriers on the parties.
Let's consider in detail in which case the person
questioned may distrust the investigation. When
a person considers the investigation is biased, he
uses illegal methods to obtain testimony against
it. Furthermore, the person to be questioned may
express distrust for other subjective reasons (for
example, political, social, and other unsubstanti-
ated reasons). The process of questioning is sim-
ilar to the process of exchange of opinions in hu-
man relations, the conversation is more sincere
and desirable between people who have respect
for each other, if there is trust for the investiga-
tive bodies the interview becomes an effective
tool in terms of gathering evidence.”? The current
legislation does not require justification of the
reasons, and it is enough for a person to express
distrust, his testimony according to the law is a
voluntary process. This circumstance can be used
maliciously and subjectively by the person to be
questioned, which can be directed against the
legal interests of the investigation. Therewith, in
the event of misconduct by an investigator or an
investigating authority, the law also establishes
various protection mechanisms. For example,
such as the removal of the investigator in case of
bias,* any threat and violence committed by the
investigator against a participant of the process,
committed in connection with the investigation
of the case, constitute a criminal act,”® and in or-
der to investigate these criminal acts, in addition
to the mechanisms of internal control, an inde-
pendent investigative body, Special Investigation
Department, has been established.?® In addition
to the mentioned, it is directly the responsibility
of the prosecutor’s office to respond to any ille-

21 Ibid., p. 412.

22 Criminal Procedure Code of Georgia, 2009, art. 114,
pts 2 and 21.

23 Trenkel E., Psychology of Witness Testimony, Th. 2009,
pp. 16-18.

24 Ibid., art. 59, pt 1, sub-s “f”.

25 Criminal Code of Georgia, 1999, art. 335.

26 Law of Georgia on Special Investigation Service, 2018,
art. 19, pt 1, sub-s “a”.



#27, september, 2023

109

gal actions of the parties. In view of the above,
the presence of unsubstantiated and groundless
mistrust for investigation, which is not rare in
practice, in our opinion, should not be a reason
for a person to refuse to be questioned. Particu-
lar attention is paid to the case of a person not
possessing information as a basis for refusing
to be questioned. As a rule, the party summons
for questioning such persons who, according to
the evidence available to the parties, have in-
formation on a specific case. However, it should
not be excluded the mistake of the party and the
summoning of a person who objectively does not
have any information on the case. In such a case,
the time-consuming procedures are detrimen-
tal to the investigation, and a person can easily
claim during the investigation that he does not
have any information. The third ground for refus-
al to be questioned, namely, when a person pos-
sesses the necessary information about the case,
which is vital for establishing the objective truth
in the case, but he does not consider it necessary,
even for any reason, to cooperate with the inves-
tigation and for this uses the right of voluntary
questioning provided by law, in our opinion, goes
beyond the reasonableness. This provision of the
law causes irreversible and irreparable damage
to the process of justice and contradicts the con-
stitutional provision, which obliges everyone to
provide information in their possession to the
investigative commission.” Against the back-
ground of the foregoing, we believe that granting
a person the right to refuse to be questioned on
unsubstantiated grounds, within the framework
of the investigation, will add an unconstitutional
tone to said law entry.

In addition to the above-mentioned fact,
during the investigation, the interrogation of a
person in the presence of a magistrate creates
problems in other areas as well, namely, the wit-
ness's deposition testimony is used by the court
during sentencing. In addition to the above, the
court considers only the testimony of the wit-
ness, interrogated during the trial with the par-
ticipation of the parties, during which the right
to face-to-face confrontation with a witness (The

27 Constitution of Georgia, 1995, art. 42, pt 3.

Confrontation Clause), guaranteed by the Euro-
pean Convention, was ensured. And such cases,
when a witness is interrogated before a magis-
trate judge only by the prosecution, can be per-
ceived as posing a threat to a fair trial.?® And the
current legislation allows the possibility of inter-
rogation of a person in the presence of a magis-
trate only by the prosecution.?”

In the next chapter of the work, we will try to
study in detail the problems related to question-
ing a person, present practical barriers against
the background of hypothetical examples, pres-
ent statistics relating to the issue and determine
the inconsistency of the norms in force with fo-
rensic approaches.

Khvicha Begiashvili

PROBLEMS IN PRACTICE

It is in the interests of the parties to conduct
proceedings in an accelerated timeframe, this
issue becomes especially relevant when inves-
tigating less serious and serious crimes, since
timely investigation involves avoiding unjustified
costs, both human and material.*® Such is the
mandate of the state and society and the obli-
gations of the country in relation to international
democratic principles. Unfortunately, controver-
sial and problematic issues of the current legis-
lation provide the opposite situation and create
obstacles, even delaying the investigation. To
clarify our idea, let's use the following hypothet-
ical example: A and B are eyewitnesses to the
premeditated murder of C, they can give the in-
vestigation accurate information and help iden-
tify the killer X. The presence of eyewitnesses be-
came known to the investigator in the case, who
summoned them to the investigative agency for
questioning.>" A and B refused to testify for the
voluntary investigation.® In such a situation, the
investigator is obliged to notify the prosecutor,

28 Laliashvili T., Criminal Legal Process of Georgia. Gener-
al part, Th., 2015, pp. 301-304.

29 Criminal Procedure Code of Georgia, 2009, art. 114, pt 9.

30 Trechsel S., Sarah J. Summers, Human Rights in Crimi-
nal Proceedings, Tb., 2009, p. 242.

31 Criminal Procedure Code of Georgia, 2009, art. 113, pt 1.

32 Ibid.
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who will consider the advisability of filing a peti-
tion to interrogate a person as a witness before
a magistrate judge, and in case the prosecutor
decides positively on the issue of conducting an
investigation, **he has the right to personally file
a petition with the court or instruct the investi-
gator to draw up the specified petition and allow
the investigator to apply to the court himself.*
After the petition is submitted to the court,® the
court is obliged to consider it and proceed to the
interrogation of the witness within 24 hours.*® In
addition, interrogation of a witness at night is
not allowed, and an interrogation that has begun
must be terminated at nightfall*’ and continued
the next day. In addition to the above, the law
also provides for the non-appearance® of a wit-
ness for an honorable reason,* which, in turn, de-
lays the investigation. On the other hand, a judge
may refuse a petition to question a person as a
witness before a magistrate judge, on which he
issues a reasoned ruling and sends it to the party
initiating the petition.*® A party can appeal this
petition to the investigative board of the Court of
Appeal within 24 hours of its submission.* In case
of an appeal, the judge of the investigative pan-
el considers the petition no later than 24 hours
after its filing.*? The judge of the appellate court
makes the final decision on the appeal, he either
approves it or refuses to approve it. For the hypo-
thetical example we have given, in the best sce-
nario, namely, if the appeal is upheld, the ruling
is immediately sent to the author of the appeal
and to the magistrate who issued the ruling un-
der appeal.”® In this context, the interrogation of
the witness must begin within a reasonable time
but no later than 24 hours after the delivery of
the ruling of the judge of the investigative panel
of the Court of Appeal to the magistrate judge. In

33 Ibid., art. 114, pt 4.

34 Ibid.
35  Ibid., pt5.
36 Ibid. pté.

37 Ibid., art. 3, pt 17.
38 Ibid., pt 18.

39 Ibid., art. 114, pt 6
40 Ibid., pt7.

41 Ibid.

42 Ibid.

43 Ibid.

addition, in this case, the absence of a witness
for an honorable reason should also be consid-
ered.* However, after all, that has been men-
tioned, the appearance of the witness in court is
still voluntary, and in case of non-appearance at
the appointed time, it is possible to use coercive
measures against him,” which, in turn, means
additional time resources. After the interrogat-
ing of A and B before the magistrate judge, the
magistrate ensures that the testimony given by
the witnesses in court is transmitted to the party
initiating the interrogation, both in written and
electronic form.*® In practice, this procedure of-
ten takes several days, for the following reasons:
1. The testimony of a witness in court is recorded
electronically, in particular, an audio recording
of the process is made. After that, the secretary
of the court session, based on the audio record-
ing, provides a printed version of the interro-
gation protocol. If the testimony of a witness is
extensive or several witnesses are interrogated,
then this process accordingly requires more time
resources; 2. After the interrogation protocol is
drawn up by the court, the witness(es) is given
the opportunity to familiarize themselves with
the testimony given by them, which implies their
additional attendance at the court (it should be
borne in mind that even in this case the dead-
lines can be extended and there is no lever of
coercion), by personally reviewing protocol and
making comments and statements on it, if any;
3. After the witness has familiarized himself with
the protocol, the court sends the printed and
electronic versions of the said protocol to the
investigative body, which in turn provides for a
5-day procedural period.” As we can see, in such
hypothetical cases, which happens quite often in
practice, the time for obtaining the information
necessary by the investigation may take several
days or even weeks. At such a time, irreparable
damage is possible not only to the investigation
but also to the legitimate interests of the state
and society, since after the identification of the

44 Ibid.

45 Ibid., art. 149, pts 2 - 3.
46 Ibid., art. 114, pt 13.
47 Ibid., art. 195.
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person X, who committed the crime, it is possi-
ble to find out that he managed to escape and/
or leave the country. As a result, the process of
justice will be damaged, and it will be difficult to
restore justice in the case, and to use coercive
measures against the person who committed the
crime and to enforce the punishment.

In addition to the above, the problematic na-
ture of the current law discussed by us is incom-
patible with the criminalistic approaches estab-
lished for questioning a person. Forensic tactics
is based on the achievements of such sciences as
logic, psychology and others, and assists the in-
vestigation process to effectively conduct various
investigative activities, including interrogation,
which involves the timely acquisition of correct
and objective evidence in the case.*® The investi-
gator, from a criminalistic point of view, is obliged
to use during the investigation such a tactic, that
will contribute to obtaining objective and com-
plete information about the case and the process
of establishing the objective truth about the case
in a timely manner.* One of the general tactical
methods of interrogation in criminalistics is the
creation of normal conditions for the question-
ing, which means conducting the questioning in
isolation, without the presence of strangers, etc.*
Despite the fact that the law does not necessarily
determine the place of questioning, depending
on the situation and interests of the investiga-
tion, as well as the person to be questioned, the
said investigative action can be performed at any
place (investigative body, place of residence, of-
fice, etc.) where it is technically possible to draw
up a written questioning protocol.” Particular at-
tention is paid to the choice of the place of inter-
rogation, since external conditions play a special
role in determining the emotional background of
the person to be questioned, establishing prop-
er communication and balancing psychological
contact. Besides, a sincere dialogue between the

48 Gogshelidze R., Paliashvili A., Criminalistics, Tb., 2009,

p. 13.

49 Paliashvili A., and others, Criminalistics, vol. #2, Th.,
1995, p. 84.

50 Ibid., p. 98.

51 Papiashvili L, and others, Criminal Procedural Law of

Georgia. Private part, Tb., 2017, p. 402.

investigator and the questioned person is a pre-
requisite for the non-interference of other per-
sons in the interrogation process.” It is desirable
that the witnesses do not meet each other until
the end of the interrogation so that they do not
reconcile their positions or influence each oth-
er.” Fulfillment of these requirements of forensic
tactics is practically impossible in the case of the
hypothetical example we have considered, which
reduces the likelihood of obtaining information
important for the investigation.

During the period of work on the scientific
work, statistical information was requested from
the Thilisi City Court on petitions for interroga-
tion as a witness during the investigation, and
the decisions made on them, to which, unfor-
tunately, we did not receive a response.> Oral
interviews with practicing lawyers working on
this issue show that these types of petitions are
not rare in practice, which is confirmed to some
extent by the public statistics produced by the
Thilisi City Court.>

CONCLUSION

The problematic issue we are discussing is
applicable Procedural Law poses serious chal-
lenges to the process of investigation and justice
in general. Unreasonable and inappropriate legal
regulations, in many cases, can lead to a delay
in the investigation, which will ultimately harm

52 Eriashvili N., Psychological Features of Preliminary In-
vestigation, vol. 2010, p. 40.

53 Paliashvili A., and others, Criminalistics, vol. #2, Th.,
1995, p. 104.

54 According to letter #1-0499/27567 of Thilisi City Court
dated July 13, 2023, statistical processing of the re-
quested information is not carried out, that’s why we
were refused.

55 Statistical data of Thilisi City Court for 2021, link:
<https://tcc.court.ge/ka/Statistics>, the statistics in-
clude the report of petitions submitted to the court
for conducting investigative actions, where “other
types of petitions” are considered as a separate item,
the number of which is 1640 in 1 year. Since the court
does not keep statistics on petitions for interrogation
of witnesses separately, their number is included in
other types of petitions.

Khvicha Begiashvili



112

#27, Lgdngddgéo, 2023

Khvicha Begiashvili

the legitimate interests of the state and society.
On the one hand, we consider the growing need
for a timely investigation to be unjustified, and
on the other hand, the introduction of harmful
bureaucratic rules into the criminal procedure
legislation. The problems we have identified re-
quire timely legislative intervention. We believe
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33m3930 (3Mabhnb #PHDF-22-541) gobbmMmEngmms dmams
MLmo39mab bogdoMmmzgmmb gMm3zbyma bodgE3b0sMm mboab
dbomogdgmom

30MOL 353(M3N0)b30L
3MMoJad0N30 — aMIFIX
LOLLEDOL LOASGOILNL

LOSMMBILM 366MBIRIOLMBOAI()

bgoho dggnodgzomo

bodo®0c0b o JhE0bho, boJotromggenmb cvognom
00009069000l bobgenmool nboggtbobhgnho,

bobgendboayr 9botbmgool bodbobytob bLobbogerm 3960l
0bb® g0, bogotroggenm

JobOMAIO0N

bHoHnadn gabbomymas 30Mab godmznmbzobmMob ozegzdnMmy-
0o M9armsEng00, dobo dLEE3LYdS o gobLb3zezgds LoLODS-
Mmomdo dmbBAnb @oznmbgznb 3MmMEgLMLH, bagoMmmzgemmb bab-
baab bodaMmab badmmEgbm 306MbAygdMmMdNL 89Lsd3BNLY .
03hmmab dngm BoMIMEagbomns 30Mab godmznmbzobmob oge-
3d0My0m0 LO3bMbAydMM bmMmMAgdNL 3Maghnzadn godmyg-
6900L MML Bodmgmamoa 3MmMoOmMdahngs. sbndbymon bdnMo
bgdo gedmdngonb gognsbymadnb boxyydzgmon s, bagmom §o0-
do, 0%3MomMgoL doMmmEALAFYmMao0b 3MmEaLL. bhohnodo 33LE9-
MO0 BaMAmmaggboman 3MmdmMdgdnb googmab gdgody.

6odMmadn gobbomyman 3MmMOMgdodngdnb 339, BoMImMAgHAL
009600, 950M™Mo3009073m0s 303MmmghyMo dogemomgodn, MmA-
mg003 33000b39b agbdoMmydy, bomgma BamImmagnbo ngmbo-
mb gobLobomggmoa BEmMAgd0L 3Mogdhnzodn godmynbgdob MmML
dgbodmm 6330h0M0 gdJHmMMmgdalb sMLYdMOSdY. dbndbymo
Lognmbnb d9bBo3mModn V339bdaMyds dnbn d9aMgds o8 Logn-
0bmob sbemb dgmd dmb3nL s3nmbznb LodMmEgbm BaLbmsb.
03M9m39, 6MIMEagbnmMNy LOdM3zaMaaMgmMab J33y6900L Loge-
bmb3gomm 05%900L 86sgmB0 dMBINL o3nmMbznlb 3MmEy©Y-
M90m3b o303d0M7000, M3, 93MJ0379, ©8339bdMYds 3MMAY-
90L 0@gbhnxnE0MYdsLY S gadmbszama gdgdnb dmdngdsda.

LYI3396dM LOOY3IBN: godmadngdgmn, 3Mm3yMmmMn, dm6Dy,
©00300b30, 30g0b@Mma dmbodommeny

bznho 0930083000
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ddbada®0

Lbodommzgamb  bLobbeob  bodoMmoanab
0mg0900s bodMmEqgbm 3ME gLy, 0Md0ELH
©O0Esb dmymmgdymo sMogMmamn 33mng-
00 3oboEss, MMIgmms 3060 godmdngdob
go0oMm®Mn3gds, dboMmgms dmMab dgxndMgdN-
00moOnb 1vMYB639mymazs s bodMmEqgbm Babg-
00bL Logmmadmmabm LHsbaMBHgomob dgbo-
0000bMosd0 dMyYyz069.

La3MMEgLm 30bMBAyOMMOdn 33mnENg-
0900by @O 3Fs(Hg0900L FobbmMmEngmgdab
3MmEgbo 03690M030 s dobomgdns BHIMom-
60dbymon 8006g00m, yg3mm dghoE, 93Mm30b
Lo0gmMbL dnbnbHgMoomds d908790030 My3maY-
bosgne, MmImab dobgznm, Lobbmab bLo-
domamnb 3MmEgLbob ohdoMmgdobs o godos-
MmbHn3900L dodbom, Bg3M LObyMIBoxrMIOL
0093010 L3ebMbAgdm 33MNEMydgdab
3obbmmEngmgds, 306000006 3MbMHNBEHYMO
bodomagnalb babLHIOL bodMmEgbm 3obmb-
090mmos eMmmdn aym gabgmoman.! 98sbmob,
93mMm30b  LodgMbL TdobobdHMmos IMmAn@ahob
©odo(hgd0mn My3madgboinom, 693M bobgm-
9603m7g0oL gogbnom Mg3magboizns gMmazbym
3o6mbdgdmmosdn  LodoMMomMBaMIMydnlL
3o00M®H03903m0 3mMmIgdnb obgMmazedn.?

3mb0dbymab Lubnbsomdyamm, 3Mogdhon-
300 gboym, MMA Bmgdab gobdozammdodo,
dmgdgo Lobbenob LodoMmoOab bodMmmEgbm
3o6mbdgommosdn 3obbmMmEngmgdymads
BDM3ngMmmads 33Mng0sad 0MImMY odhgoMo o
goodombhnzo Lodommombamdmydob 3MmEgLo,
3M39® 30MEa30M sHNdbs Logdgdy bym-
ymgzomo, @mmymo s mongdhymo godmdag-
00b AddoMmydnb gmggndndymo nb@gmgbgodn.

3o0mdngdab 3MmmEgbo BaMIMyaggbgmng
Logedmdngdom o LadmmEgbm ImJdggdgoaL
3oM9d9. mnomgyo bogedmdngdm dmJdgog-
00 98bobyM0d, dbsMmgms JngM, boddqgdg dh30-
3903 909060bL dg3Mgdab 3MmEaLL. bdHo@nsdo

8939090000 3Modhn3sdn yzgmsdy 3o3mMEIMY-
0y bogedmdngdm dmJdggos — 30Mab godm-

1 33Mm30lL LLdFML B0babEGMms 3mBo@g@&ol Mg3may-
booins, 14.03.1981 §, #R(81)74.

2 33Mm30lL LLdFML B0babEMms 3mBo@g@nl Mg3mag-
booins, 17.09.1987 §), #R(87)18.

3000b30L. 3MagHoznmo of 3MLbyOMOL bob-
baob badsMmab Logdy, ooz oM HaMmmgds
dmb3gmo godmznmbzs. ombndbyma bogedmdn-
90m dmg890900L AshoMmgodnb dgwgge Im3m-
3909 3(h303909mMYdsms bzgmomn Bowo,
domomo3 MmI d0s3099do3ny.3

dmbndbym LodgEbngmm 6odMmAdn dg-
39090000 Logdomm3zgmmb bLobbmob bLodo-
Mmomaob bodmmEgbm 3meogdbdo, 2015 Benab
18 ©939009ML, gobbmmEngmgdym bLogobm-
60gdmm 33momgogdlL, 3gMdme, godmdo-
900L ®¥oMmamaodn 3oMmab godmznmbzob obom
LodmmEgbm B6gLL, Anb yomymanm dbomMmggodb,
MmAmyo03 bomo® 03390900 3MaghHngsdo.
©IHOMIYMI® 3o300bomndgdm 00 3MMOMY-
do(h0gol, Mog 0mob sbmogh gmbiMgmymo
Logodmdngdm dmMmgdoggdab AohomMgdob, dab
0096900 o 38603369mMmOsL LobbmAbL bLo-
domomnb bogd9%g. bodMmMATn 0ybHnxyn-
goMmgdymay ob 3MmOmydgdn, MMIJMNE go-
dmybbmMmgdgm B0obL 0ygbgdb godmdngdab
3MmEgLL o 30MEsdnm g6ymdL bymb godm-
dngonb yboxyyd3zmmE godnobymgdsb, dgyd-
myogmb bob bsgdgdy 3h303IOYWMY0JONL
oMmymo dm3mzgdob.

bo®nodn BoMImEagbomos 3oMab go-
dmzombzob bLodMmEgbm 69LMob V30300~
M9000 0gbhoxynEnMmydoyma 3MmMOmMYdgdnb
googmab o3hmmMabgymo bge3zs. 39Mdme,
090m0300907mM00 LOZOObMBTEdMM E3MN-
mg0900 o domo gobbmMmEngmgdalb obo-
0™M903mMMOo.

dmMMy™3JadsN 30mM0L
83d(M30dba0Lb a(MJaa@0 6ILAD

dmE9dym bHodnsdo d939bgdom 3oMab go-
0m300b30LbMob O 30Mb30LMO0 V30300-
M90m bLadmmEgbm BgLgdal, A3960 odBMOO),
3Mmomydym Lo3nmbgdlL. LogymMng, godmgn-
0bgob s godmdngdsdn dmBINL oznmbznb
©ahomyMn d9bBo3mMs O Zoobomndyds of
BoMmAMognbL LodgEbngmMm bodmMmanb FndSOL
o 39M3 9Mo bhohnadn ngbgds gobbomymn

3 0103500dg b, ,Lolbmols Lodsmorgmal 3MmEgbn”,
0o. 1999 ), 83. 82.
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yzgmos ob3gdmo, Mg 339300M@Eads gobbo-

bomgzggm badmmEgbm nbLbHODHYHL.
1998 Bl bLobbob boadsmmmab badmm-

39bm 3MmEIdbnm EOEagbomn godmdngdob
©Mmb dmbBaAnL oznmbznb 69LNL Mobobdo,
dmbB3g dgndmgos ©a0sMYOYIMN YyMm@BOEOyYym
bogodmdngdm mMmgebmdn A396900L BoboEg-
000, My d900b3939d03 030 39M©YOYMN OYM
3o0mEboadymoym s dngEs 396909, 60650-
393 090mbzg3080 Aob og30LMYdMES LObL-
banab bodamommab 3obbnbA3ggdMMdL.*
30Maob godmgnmbzs, JoMmoygwm bobbaab
LadMMEgLbm 3obMbAgdmMOsdn, 30M35MOE
dmgodg LO3MmMEgLbm 3madbdn ogbs MYya-
mydgbhoMmgdyman. 30 abLbHOHYIHL MoBodoE
d9a30dmns  396mome  dmddgon Lobbmob
Lodommab  badMmEgbm  3mEgdbob gMo-
afmo dmszoMmo bmzozns, Mmamab dobywznm,
dmbdgb Td09Es JxmWydy, gedmdngdob mMmas-
bmgdmeb bgdoymazmmonmo  YMmongmanmodsy
3gmbgb o dobBy 9dmg3e ™mo30LyGsmN
3MAg3060L ya3mgds - dabzgb ob ofM Tobigagb
nbxmMmadsEns gedmadngdgmb o6 o33nb dbo-
Mmob BoMIMToanbgmb, 967 dob 0dmdJdgomb
003000 LYM30MNESD BodmdnboMmyg. 306m-
60gdmab dogm gL LAHSbIMBHN BYJYIEYO-
oym bhoboombom 0dbs dnhbgymo yzgms
Lodommmadmagn  Lobgmdboxmbmznb @
339mnMmgds dmbs 93Mm3nb LobodaMmomamb
3MI390I0DI™  3owsby3ahomgosdy  John
Murray v. the United Kingdom, § 45.° 306mb-
000909mads, LadMmEgbm 306mMBTYdMMOLT0
bm303000 ©69ME30LMD gMmoE, nboydMy,
33Mym39, 08 6935H0YM 890330096, MG
dgbodmgdgmos IM3ymenmeEs 0093300 bogoe-
bmb3yomm bLoobmmgb 0@ d9dmbzgzedn, oy
0mb0y oMd39m0mbnbabogMo d0MNEIYOES
003L  godmMdngosbmeb ™mb53IMMIMMOSD.°
LodbyboMmE, ombndbymds bygohnymds dg-

4 LogoMmo3gmmb Lobbeol bodsmmmoab badmmagLbm
3meadlbo, ;od. 1998 §, 39b. 305, 659. 1 oo 3.

5 890605MB700000 dsMmsmn Ladomm3zgmml 356mbals
3hmad@bg ,,Lodomm3zgmmb Lobbal Ladshorgnals
La3hm@Egbm  3megdbdn E3eMOyo]d0l  dx@Esbal
dgLobgo”, 11.12.2015, gam. 8abs: <https://info.parlia-
ment.ge/file/1/BillReviewContent/106183> [dmm
§3comds: 19.07.23].

6 0b. 0939

0939000 domomsi3 0hnbs moz0 3Mogdnzgsdo
©s mgnb dagmdsmgonm 3Magdhnzsdn 3Mmm-
0mgdyMm bognmbo ngis AMBANL dngM oybLe-
09mg0gmon ImHnggo0m godmdngdsbmsb me-
6033dMMIMMONL bognmbo, M@, Ma30Lb dbMng,
3nMmadnm sMab ©o303d0Mgoxman godmdng-
00L EMMYMOE s MONgJH Mo Asdomgdab
LodmMmMEgbm dmmbmzgbgdmob, Moageb 0gon
6060000 ©93M0sdn dmEnb BY6ELdgbHhyM ©o
LobgMAdM3z369MM EVMJTsLMSB, MMT yzgms
00330060bmM30L  goMobhnmMgdymas  bLogdab

3mbogmym 300sdn gobbomgab y383mgds.’ o0
3MmMOomygdohndadg wob3zmomgdnm 33mg30b
09093 bobogmdn 30LOYOMYOM, Tobody 30,
LodomEMNdbMdabM3nL Pbe snb0dbmb,
Mmd 30b6mbAgomab dogMm g3mm3nbL LoLOTS-
Mmoamb H90mombndbymm 3My39gbhm Bo-
©36Y390H0mg03dg 039mnmyds, Lo3obmMbTIO-
oM (33mM0omg0500b godommmgdab dmbnzno,
0LYOYJo MMT 3MJ300), nYM dMIEITdFYMY-
0gmn. dmEgdym bogdgdon, 93Mm30b bLobods-
Mmommad 0dbzgms doMnMdEIE O0MIMEYOY-
mob ©Y3omob JBMY0sdY 8 YJBMY0sdY - oM
90bEgbL A396900 Loggmamao Ma30L B0bsomMT -
3% ombndbymo xybwedgbpyMmo dmEgdymm-
00, MOE odsbobnomydgmons gdmzMaodnymo
939469060L bobbab bLadmmEgbm 3obmMbAYO-
omonbmznb, gomzgamobbobgdymos  boge-
Mon3gmmb Mmammz d3zgm, nbg dmgdoge bLo3-
MmEgbm 3obmMbIgdMmMoOsdn.?

bobbgenob bLodoMoOAb bogdnb Zodmdo-
9000 LHoNodY, 30Mab godmznmbgs byl
36ymob d60d369mm3060 dH303907mMgd9-
00bL AmM3M3g0olL, MOESb oMb0dbym bogo-
dmdngdm dmgd0iggdedg bdoMmo @©odmgn-

7 5530560l PBMYOsMS S dofMomse Mo30lbyBmMY-
0500 dE330L 3Mb336330, Mmdn, 1950 Hamal 4 bmy-
00g9Mon, dnb. 6. 65F. 1.

8 5530560l YBRMgdsms J3Mmm3nmo Labsdsmammm,
bogdg M'3memMgbn s B’MIOLOLO gogMmonsbydy-
mo Ladgxmb Hnbossmdcga, 2007, 33. 16, gm. dols:
<https://catalog.supremecourt.ge/blog/foto/286.

pdf> [dmam §3omds: 19.07.2023].

9 Logomozgammb Lobbeal Lodsmammoab badmmagLbm
3mdLon, 1998 §, 39b. 72, 659. 3 o Iyb. 94, 659. 4;
Logomozgammb Lobbeol bodsmmmoab badmmagLbm
3m3dLon, 2009 §, O9b. 38, 659. 2 s 4, Ib. 49, 655F.
1, ,0"J333.
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©909mM0ne obodoygmab gobLbbob Loznmba.®
3mbodbymo bogodmdogdm ImMmJdggds sMab
0b bLodomomgdMmngn 3MmMEgEYM, MmAmab
©mMmbog, 9hodmomnge BomMIMAgbom sdm-
306900L @odmg3obMob gMmmo, dnombgsze
Logodmdngdm dmMmddgadab ydmozmgbo To-
9060 - bogdd9%9 0(H30390xgd0L IM3M390s."
LEMMy sMbndbyma goMadmgds 8604900
30Mab godmgznmbgob gobbogymmgdym 9600-
369mmoolb godmdngoolb @mMmL. d3obmMb,
bogodmdngdm dmJdggdnbm3nb nbgman odo-
Jmm3Mabhngmn omydgdnb obgbgds, Mg,
bdom d90mb3zq3000, 0gnobyMmgoLb dab Aodo-
M900L o, dgbsdsdnbo, 0B03690L godmdng-
00b 3MmEgbLL, A3960 dBMOM, bgenb dgndeab
00M0OmMALYFYMad0Lb MMy gobbmmin-
gmgoab 3MmEgLL.

396 ©o39Mm3b6b3gd00m Mg o3hMmMms dm-
LoBMgdSL, MmM3 3nMob godmzombzob 0b-
bhodaHoL Jommymo dmEgmo sbmb ©asL
gmMebagmn bLodmmEgbm 3meEgdbom goo-
30mobB0bgdym ,obobdHoMmgdyma dmBEIL”
LHIHYLMOD o MMA 3oMo dgbodmgdgmons
godmogombmb gogob goMydn.? sdsbmab,
Jomogmn 306mb63gdmmos3 n3bmdL 3o-
Mob godmznmbzsb xoEnb goMmgdg, Mmam-
M3 m3gMmohoym-boddgomm @mbobdngdab
LobgL.® Mo dggbgde 3aMmab gedmznmbzab
LodmmEgbm BgbLL, godmbognmbn 30Mab dngM
3odm3nmbgady mobbdmoab gobgbowydab
d90mbgg30dn, dboMmg Aob BgMomdnm sg3M-
mbomgolb My sbBgbabomzab (bagsmmag-
omb bobbanob bodoMmomab 3mEgdbob 373-9
Agbmom gom3zsmnbBNbgdYmo sbsJsyann)
©o 3My nbgmMmdognob dnbmegdabomznb
(bagsmmzganmb Lobbob LodsMmmmab 3m-
©99bob 370-9 Igbmom gomzsmabBnbgdymMo
©0065859mn) ambammebgama bobbmabLsds-

10 Boxynsd30mo @, s Lb3gda, ,bagdommnzgmmb Lob-
benol LadmmEgbm Lodsmmasmoa. 3ghdm bofoman”,
0. 2017%, 83. 400-401.

11 9Mm0sd30m0 6, ,5065LHsMmo godmdngdals Bbogmenm-
3010 0530L70YM70700", ;. 2010 §, 33. 35.

12 gobmzndg x, 8000LMbas 0, 353605830m0 3, AMbNo-
30 3, ,Logedmdngom Ladsmosma. Hogbo 3nM3zgmn”,
0. 2018 §), 33. 287.

13 ,M39MoG0nm-boddgadmm Logddnsbmoals dgLobgd”
Logomozgmmb 3obmba, 1999 §, O9b. 1, b65§. 2, ,0“
J323.

Mmomgomngn 3obxbobAggdmmonb dgbobgd.™

3nMnb godmznmbzob dmddgn LodMmEg-
bm BgLo, oMmogMmmbgm 0965 Foo30YdYMO
sboman bLadMmEgbm 3MgqLbob sdmJadggdab
09093, 0mmmL 0gn domodn d930@s 2016
6ol 20 m90gM3mM0Esb,® 38sLMsb, Mg o-
60307009 godmdngoob MmL, smbadbymo
BgLo dogadn dg30o 2017 Banob 1 0563MNEBH™
©o 2019 Bennb 30 n360LNESH.Y 3noMab godmzn-
0bgob sbom 650006 gMmmo, 3603369MmM3e-
60 33momygos goboEoms godmdngoab @MmML
30Mnb 9mb3g oznmbzalb 69LBLE,E Mool
IgmMm 3Mmomgdshymo gobos godmdngdsdn
dmb3dnb oznmbzob obbAHoBHyDHN. smbodbym
L30MbdY PIHIWMYMIE 30LOYOMYOM bHahnab
0m09y3bm mogdo.

dMMoCMaadsN 30mNOb aMBaI@
©a4001b30L BILAD

MmgmmE3 osm3608690, dmgddgn bLodMm-
39bm 306mMBAEYdMMAY 0030 nbBNBgOL Bo-
dmdngdonb @mMmb 3oMob IMBEIYJ oz30mb3znb
690LL. 306mbo ndg3s 03 BogHMoOMnzn goMyg-
dm90900b IMEqdnemodslb, MmEabsE, dsdm-
dngdnb mmb, dgbodmgdgamns 3nMao dmBAnb
babom 0gbgb Eoznmbymo dogobhmo dmbDS-
Mmoaab 606039 sb0dbyama bhsboMmbymo
d90mb3zn3900 oM BaMIMoagblb dmEqdymo
bHaHoab gobbomzalb LoEebL, dgLodednboc,
00LBg oM goz080b30Mx0M YyMomgosh, 3o-
bonob dmEgdyma Bgbgdn of oMmab 3Mmm-
omydahymo o 3nMogdom, nbhoamoMmydymons
3o0mdngdob ymzgmadbMmng, ©MMIMIO® ©O
m009ghaMmo  AsdHoMmgdady. 3Mmmomdaty-
Mo 00330Abns, 2015 Banab 18 ©939009ML
3obbmMmEngmydymoa 3mb3MyBhmo E3mnmy-
0o, MMAmab dnbyw3znm, godmdngdab ghHo3d-
29, 30Ma dgodmgds @anznmbmb dogabdmodn
dmbodamomnb 606039 godmznmbzadg YoMmab

14 Logomonzgmmb Lobbemol bodsmommoab badfmmaglbm
3me3dbo, 2009 §, dyb. 113, 65§. 7.

15 ob. 0939, O9b. 332, 65%. 1.

16 0b. 0939, 65§ 3.

17 0b. 0939, 65§ 4.

18 0b. n939, O09b. 114.

19 ob. 0939, O9b. 114, 65§ 1.
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0gd0b godm.? My d90mbzg308d0 dgydanns 30MbL
30M0 mJ30L godmadngdgmmsb godmzombgoe-
99? 30Mab d0gMm 3odmznmbzadg yomab mgdab
00999900 dgndmgds aymb: 1. godmdogoobo-
00 36mMOMMOY; 2. 3M MOL nb6xMMBs30sL
Logdob aMmg3zmong; 3. 0ygbgdb godmznmbzab
3obmbom dnbodgdym bgdsymazmmdommdnb
3193mM905b s d07bgozo 030bY, MMT gbomody
3odmdngdob, 6500bAngMma 3mdahnymo oy bg-
3ohoymo 30Dgd0m, oM Mm3zmab bodoMmE nmo-
6003MMIMML BoLM6.2' dMJdgn 3obmbaL
ombndbymo dmEndymmos, 2 Monmo MmI
309300, ©056L 0yg690L godmdngdab 3MmMEgLL
©o 3dboMmggob PBaLYOL oYLLOYMYdIM™ O
©Mmdo gabgmom daymmgzmadnym doMmngmg-
0L. @gHomyMo gobgobommm, My d90mb3za-
3000 dgndmgds 3onhbmgb godmbognmb oMb
3odmdngdoob dndomo PbomdmMmods: MmEI-
Lo 3nMn Ascngzab, MMA godmdngds oM sMab
m009ghaMo; dob Todomom 0Yygbgdb y306mbm
0900mEqdL A3969000L TobLoMygdsE; 805LMLO,
3o0mbLO3NMbTd 3nMBs YoEMOMMOs dgbodung-
090y gadmbodmb bbgs bydogdhymo dndgd9-
d0m (353: 3manahyngdnmo, bmEgonsanymMmo ©s bb3s
0396003 ©LLOYMYdgmMN BndYdOM). godman-
0bgob 3MmEgLbo dsdnsbyma ymomngmmmodob
MMy go3mnb 3MmEgbLb 3303L, LoyodoMmo
I8MM gymbmggmo s babyMm3zgmns 03 sES-
0006900L dmMab, MMIgmmsE 9Mdsbgmab 8-
domm goohboom 3othn30LEgTs. Logedmdogom
mMgobmgonbodn bomdab oMbydmodNL 890-
0b393000, godmznmbgs bgds 9x399dH00bn no-
Momo 3(h3n3909™g09060b 993M900L Igmboom.?
dmdgdg0n 306mbagomMmOs 8ndJBYONL obo-
0mM703L oM nmbm3b o sdohMa 3oMab dbMn-
©ob godmbohymo 36mOmMmmoOs bogdomaboy,
Mmad dobn godmznmbze oM dmbgb - dnb dngM
h3969000b 803935 bmd 3o0bMbom bgdoyMmaM-
oomo 3MmEgLbne. sbndbyma goMmydmyds 30
3odmbognmbo 3oMab dngM dgbodmgdgmas go-

20 Boxynsd30mo @, s Lb3gda, ,bagdomomnzgemmb Lob-
banob LadmmEgbm Lodsmomosmoa. 3ghdm bofoman”,
0. 2017 §, a3. 407.

21 0b. 0939, 33- 412.

22 LogoMmo3gemmb Lobbeol Lodsmmmob badmmagbm
3megdbo, 2009, d1b. 114, 65F. 2 s 21.

23 omybigmo g, ,,0mHdol HA376700L BLoJmmMmans*,
0. 2009, 33. 16-18.

dmynbgdymon 0gbgb dmMm@o s bdngdhY-
Mo, Mo3 dgboadmydgmans dndsmmyemo nymb
3odmdngonb 3obmbngMmo nbHgMmgbgdab bLobo-
600mBgaME. 83oLMob, Fodmadogdmob ob
Logedmdngdm MMISHMbL y306Mbm J399g0900L
Jd90mb3zq30d0, 306mb0 0bgaE 969LmOL bbgs-
©obb3s ©oE30Lb 09906093500, TogomMomo,
MmagmmMog oMb godmaddogdmab TozgMmdmy-
0ymonb dgdmbzgzadn dabo s30MY0,* Bo-
dmaddogomob dogm 3MmEgbob dmbsbogab
0000Mmo Aoyboamn 6900b3ngMa dydoMms o
domomos, MmIdgmog hogbomas bogddob go-
0mdngdsbmob ©o3ze3d0Mgdnm, BomMAMaEagbL
©ob5doymgdMmag J9709000% s smbadbymo
©obsdoymgdmngn 409w090900L godmdngdab
90%b0m, goMms dos Loybygdm 3mbhHMmmenb
09906090900bs, d9948b60mns odM3nEadgMN
Logedmdongdom 3byqgde - L3gEosWYMo bLoge-
dmdngdm LsALLbYMN.2 oMo sMmbndbymaby,
dbomgmo dngMm 6500bT0gMn P306Mmbm Jdg9-
0009 MyegnMgos 3oMEednm dgab 3MmIyMo-
HamMob 30mEaoMgdsdn. smbndbymab gymb-
%9, 390mdngdnbom3nb oLLOYMYdIMN O
3bogyydzmm P6EMOMMONL ®dJHOL oxNg-
boMmgdab 890mb3g3900L 3MbyOMdY, M3 oMy
0y 08300000 3Maghngodn, A3960 SdDMom, oM
3600 aymb 30Mab dngM godmznmbzadg goMmab
0gdob bLogydzgmo. gobLogymMmadym yyMo-
©M900b 093930, dgodmznmbzodg noMmab mgdab
Loxydzme, 30Mab dogm 0bagmmBsznnb oMm-
ammonb dgdmbggze. Mmammz Bgbo, dboMmg
3odmbognmbo@ 000Mg0L nbgm 30MHdL, MMDT-
mgoboi dboMmgmo bgmm sMbydymo d¢H3039-
009000, gosAbnom 0bggmmMaszns 3Mb3MY-
Hym Logd9%9. MY, oM Ybws godmamogbmb
dbomob J9gEEMIsE o gadmboznmbs abgmo
30M0b  ©odoMmgdy, Mmdgmolg mongdhyMom
o/ g3mob bogdgdg Mondg Lobob nbyMMDS-
3030L. sbgm d90mbzn30d0, EMMAn gobgmoamo
3MMEOYM00 ©dob0obgdgmas godmdog-
00bm30b o 30MbL doMmdngzam dgydmns godm-
3000b30b MmbL gobsgbomb, MM oM mob

24 0b. 0939, 8nb. 59, 65§ 1, ,0“ J333-

25 Logomozgammb Lobbemol Lsdsmomol 3meyjLo,
1999, dyb. 335.

26 Logomozgammb 306mbo ,,L3g30seYMo Logsdmdog-
om Lsdbobnmab dgbobgd”, 2018, dyb. 19, 65%. 1, 0

J303.
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Mo0dg bobob NbEMMAsENsL. MoE d99bgds go-
dm300bzsdg 3omMab ;mgdob 8gLodg boxgzydzgmb,
39mdmo, MmEabeg 30Mo FommMOL bogomm
0b6xmm3sznsb LoJdgdy, Mmdgmoig Lobogm-
3bome 9608369mm30600 Logddgdg MO09I M-
Mo g9ddoMmohgdob obowanbo, TogMad ofM
03mab bogoMmE, mxbesy 690n0bAngMa Ton-
99%000 00006083MMIMML godMdngosbMdb ©o
390bm30b 0ynbgdL 3obmbom dnbogdgdym 69-
00ymammonm godmznmbzob 3mgosl, Azgbo
dvMom, bEyds gmbozmMymmdnb goMmamob.
396mbab ob0d6ymo Asbobgmn 333939390 ©o
3o0myLbBmMMgogm B0bL 0Yyg690L doMmoAbo-
$3m9000L 3MmEgLL o 3MEadnadn IMmEab 3m-
6LHNHIEYM ABIBYMMB, MMIgoE Y3gmab
333907 oL bogedmdngdm 3madnbosb dno-
BmomL dom bygmm sMLYOYMN NbBMMAsENS.7
3mb0dbymab i3mbvy, dedmdngdnb gomgmyod-
do, 30M0bmM30L EoyLLdYMgOgma bLoggydzmg-
000, godmznmbzedg goMmab 0gdab gogboswgdab
I8madsdmboggdnb d0bogdnds, 3x0JMMOM,
396mbab smb0dbym Aobsbgmb dgLbdgblb sMo-
3MbLANHYBYM JIBIMLIE.

3oMmoo  H9dmMmambndbymn  gagbhmomogzn
dmEgdyammonby, godmdngdaob MmbL, 3oMmab
00gnbmo Imbodomnmab Bnbody oznmbge,
4060bL bbgs dndommymydab 3MMOMYIgdLYE3,
3omdme, dmbdob ©a3mbamgdymo A396900
Lobodamomb dngMm godmnygbgds gobohgbalb
3odm®obob mmb. gomos smbndbymabs, Lo-
bodommgnm dbgE3gmmosdn nmgdlb, dbmeme
03 93mB3nLb A396900L, MMIgMNE aniznmbs bo-
bodommgm 3MmEgLbdg dbsMmgms dmbobogng-
monm, My Mmby3 POMYb3gmymazomo ngbs
93mMm3ymn  3mb3963n0m  gaMobhnMmydyann
dmbadob ZmbxyrMmMbBagnob yxrmyds. bmemm,
obgo dgdmbgzg3g00n, MmEgbsg dognbHMmamn
dmbOdaMmoOMnb 606039 IMBIOL o30Mb3s Bo-
MAmygob dbmome dMoEgdnb dbomab dogh,
dgbodmms smgdyem 0gbob, MmammE Lodo-
Mmomnsbo 3MmEgbob BomMAmMgdabomzab bo-
gmnbob d5999369m0.2% dmddgn 306mb3o-
mmods 30 1d390L dogobhmo dmbodsmoab

27 Logomozgmmb 3mbLEn@nEns, 1995, 39b. 42, 6§. 3.

28 mansad3nmo 0, ,bagoMmon3zgemb Lobbemol Lods-
Mmool 3mEgLo. Bmascn bofomo®, ;d. 2015, a3.
301-304.

606039 3n0Mab dbmemeE dMoEydnb dboMmab
909M ©v300mbznLb dgbadmgomMmMdsL.”
60dMmM3Anb dMIY36mM o300, 39393007000
300M0b  @odmznmbzobmob  ©o3e3d0Mgdymn
3Mmomydohngdnb gbhomymo dqgbbBogzmob,
303mmghymo dogomomgdab gambdg 3Mogho-
39mo doMmngMmgdolb BomMAmMAgbsL, Loznmbmob
©o30300M905m0  bhohobdHognb BoMmIMAY-
6ob o 3MBnboamabhnggmo d0amdgdmab
dmgdg0 bmm3goab dgyLodsdmonb oagbab.

3dMAad00N3dadl amLbIdIMN
3dmMoJada0

Log89%g  LodsMMOMBIMAMYONL  ohAe-
Mm9dym @mmdn Asamgds dbsmgms nbHhgmMg-
Lgddn dgab, gb bLognmbo Zobboggmmydym
Mgmg300(nMmosb 0dgbb bBogmgdo 9dndg
©o 0d009 ©obsdoymms godmdngdaob MM,
Moasb godmdngdab ommymo Ashomgds gy-
@mobbdmMOL, MmamMmE ssdnsbym, 93Mgm39
dohgMmnomymo, goydommmagdgn boMmzgdab
0030056 030m™M7050.3 sbgmns LobgmdboxzmbL
©o LOBMEOEMIONL V33700 o 39460l 3o-
mEg0xmy0900 bagmmsdmMmobm EydmzMatn-
Jm 3M063039000006 B0doMmmydodn. dmJdgon
3o6mbdgdmmonb gobbobomggmo s 3Mm-
0mgdoathyma bLogznmbgdan, bodbybomme, ndung-
30 LOBNBOMBEgaM IMEgIYMMOSL o Jdbob
©30M3MmM090L MPYbool godmdngdab Mmdon
39900069M900L 3ymbom. A3960 dMLIBMYONL
bomo BoMImMEagbobmznb dm30339mM0Ngom
09093 303MmgHhyM Togomomb: A o B 9M0sb
C-L 3obdMob 833mgmModab m3nmadbogzgmon
0mb09qd00n, dom dgydmoom @odmdngoob To-
6momb DL 0b6MMTsE3Nd o OgbTsMMB
933mgmab X-0b 0abhoxnzsEnsdn. m3000-
bomzgmn dmb3Ixgdab oMbydMdaLb dgbobyd
0bxmmadsEns 3bmdamo gobs Loddob godm-
0dogdmabmznb, MmAgmds3 obobo ondsMs
Logedmdngom ybygdsdo godmboznmbo.> A-0

29 Logomonzgmmb Lobbemol bodsmommoab badfmmaglbm
3me3gLo, 2009, dyb. 114, 65§. 9.

30 &mMmadbgmo 3, Lafms x. LLByMLOL obdsmydoom,
»,900500500L  YB@yogd0 LoLbmolb  Lsdshorenals
3fmgLdn“, ond. 20096, 33. 242.

31 Logomozgammb Lobbemol Lodsmommob badfmmaglbm
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o B-3 yoMmo gobogbowgb bydoymaammodom
3o9mdngonbsmznb A396900L T0398099.32 LM
0mEgdymosdn, gedmaddngdgmo 30mM©Y07-
oo bagdob 3gmLbAn Assygbmb 3MmzyMmmMa,
Mmdgmog gobobomozb dogobhmobhn dmbo-
domoennb 606039 30Mob IMBIgE 130mMbznL
00M03dg 9900aMmaAmmonb dg@obab T0Bo6-
d96mboamodab LogznMbL® o My 3Mm3gMmMmo
0300000 3oobyzghb godmdngdab 3Mm-
0mgadsl, 0gno IxmMyddmbomns dy0dama-
MONmM 30M3a® d0doMmbL bobodoMmomb,
00 3sdmadngogmbL ad3emMML sbndbyemn 9y-
30amMAmMmmMoOnb AMABoEYds s 690 MM,
00390 3odmadngdogmds dndamormb bLobodo-
MmombL.3* 8300amMAMMdnb LabodoMmemadn
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ABSTRACT

The purpose of the research topic is to conduct an in-depth study
of the issues related to integrity and its protection in insurance re-
lations and to identify legal and practical problems that arise in
non-compliance with this principle. Consequently, the goal of the
topic is to analyze the mentioned problematic issues, highlight them,
and subsequently propose potential solutions and recommendations
for the benefit of readers!

Integrity is the principle of civil turnover, therefore its solidity and
stability depend on the integrity of the participants in civil turnover.
“Integrity is not only a right but also an assumption of fulfilling a
duty, because integrity implies the action of the participants of the
civil turnover with consideration and responsibility, treating each
other with respect for the rights”;?

Consequently, since the insurance contract is a type of civil con-
tract, it is natural that the obligation to protect integrity is also es-
sential in relation to it;> Nonetheless, | believe that in the case of in-
surance, protection of integrity acquires an even wider meaning and

1 Soziashvili N. The principle of integrity in insurance relations, planning and design
of a research paper, Thilisi, 2021. p. 2.
2 Supreme Court of Georgia, Chamber for Civil Cases, case #AS-1338-1376-2014,

June 29, 2015.
3 Nino Khunashvili dissertation paper, Thilisi 2014, p. 9.
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implication. This is because the fundamental principle and core of
insurance contracts is based on the supreme trust between the in-
volved parties. Consequently, if the contracting parties fail to uphold
the principle of integrity, it could cast doubt on the existence of the

insurance.

KEYWORDS: Insurance, Principle of integrity, Insurance contract

INTRODUCTION

The relevance of the research topic is also
determined by the continuous growth and in-
creasing importance of the insurance sector. This
is primarily attributed to the rapid pace of global
development, where insurance has become an
indispensable part of people’s daily lives and
existence. For instance, in the United States of
America, there’s a prevailing perspective that
one cannot exist without insurance. Therefore,
the insurance industry continues to evolve daily,
and Georgia should be no exception to this trend.

As previously mentioned, integrity is a prin-
ciple of civil law, and it naturally extends to in-
surance law. Therefore, | believe it is important
to elucidate the principle of integrity and its
essence in general: “As per the third part of Ar-
ticle 8 of the Civil Code, participants in a legal
relationship shall exercise their rights and du-
ties in integrity”* The above-mentioned norm
complements the part of Article 361 of the same
Code, which stipulates that the obligation shall
be performed duly, in integrity, and at the time
and place determined® and the aforementioned
includes the entire private law.

The principle of integrity in the legislation
and doctrine of modern developed countries is
largely related to moral standards. Integrity en-
compasses sincerity, justice, and an honest atti-
tude to fulfilling “obligations”.® In essence, it can

4 Supreme Court of Georgia, Chamber for Civil Cases,
Case No. AS-1338-1376-2014, June 29, 2015.

5 Civil Code of Georgia, Thilisi, 1997 (as of 01.11.2022).

6 Supreme Court of Georgia, Chamber for Civil Cases,
Case No. AS-1338-1376-2014, June 29, 2015.

be described as a commitment to decency, with
any breach resulting in accountability.’

In continental European law, the principle of
integrity urges parties to fulfill their mutual ob-
ligations in integrity, based on mutual trust and
faith. This principle is analogous to assessing hu-
man behavior in terms of moral qualities and in-
terpersonal relationships based on the concepts
of good and evil.?

THE EFFECT OF THE PRINCIPLE
OF INTEGRITY IN THE
INSURANCE CONTRACT

The principle of integrity in Georgian contract
law is not thoroughly explored, with very few ex-
amples of its interpretation in contractual norms
where the obligation to adhere to this principle
is established. Its essence is primarily dispersed
across various sections of the Civil Code, includ-
ing the chapter on insurance contracts. Thus, it
is only through a joint and complex study that
we can determine the principle of integrity in
insurance relationships. This underscores the
relevance of the research topic, highlighting the
importance of incorporating foreign doctrine and
judicial practice to accurately define its essence
and significance.

The principle of integrity in insurance law un-
doubtedly implies that both parties to the con-

7 Decision of the Supreme Court of Georgia of June 29,
2015 No. AS-1338-1338-2014.
8 Khunashvili N. Dissertation paper “Principle of integri-

ty in contract law”, University Publishing House, Thilisi
2014; p. 12.
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tract, whether it's the insured or the insurer (in-
surance company), must fulfill their obligations
under the insurance contract in @ manner that is
characterized by integrity, fairness, and honesty,
as one would reasonably expect from each other.

As it is commonly known, the primary distin-
guishing feature of an insurance contract is the
principle of uberrimae fidei, signifying the ut-
most integrity between the parties involved. This
principle expresses the essence of the insurance
contract itself, where the presence of an element
of risk is pivotal. It stems from the fundamental
uncertainty of whether an insurance risk will be
“realized” i.e. an insurance event. Consequently,
the parties are obliged to honestly disclose all
pertinent and essential facts within their knowl-
edge, which may influence the terms of the con-
tract or its overall conclusion.®

When reviewing the concept of integrity with-
in an insurance contract, it's crucial to discuss the
accurate interpretation of when the insurance con-
tract becomes effective. This is significant because
it marks the point at which the insurance compa-
ny’s obligation to provide compensation to the in-
sured originates." And since the issue concerns the
issuance of insurance compensation, it is natural
that the observance of the principle of integrity
acquires special importance, especially since the
above-mentioned issue is regulated quite imper-
fectly by the Georgian legislation.

According to Article 806 of the Civil Code of
Georgia, the insurance shall commence at 24:00
on the day the contract is entered into and shall
end at 24:00 on the last day of the contract pe-
riod?And according to Article 816 of the same
code, until the first or one-time insurance premi-
um is paid, the insurer shall be free from liability.
As observed, the aforementioned two articles ex-
hibit some inconsistency, potentially leading to
practical challenges, for example, when a person

9 Soziashvili N. Social and legal aspects of life insurance,
scientific journal, David Aghmashenebeli National De-
fence Academy of Georgia, 2022. p.77.

10  Ibid, p.106.

11 Soziashvili N. Thematic seminar, Comparative-legal
analysis, social and legal aspects in insurance law,
Thilisi, 2020.

12 Civil Code of Georgia, 1997 (as of 01.06.2021).

signs an insurance contract with an insurance
company, and the contract does not specify the
exact time of payment of the initial insurance
premium, the insurer planned to pay it after a
few days, however, an insurance event occurred
on the second day after the contract was signed,
Although the insured had an expectation that
the insurance contract was concluded and he/
she would receive the insurance compensation,
however, the insurance company legally refused
to disburse the insurance compensation.

In the given example, it initially appears that
there is no evident unconscientious attitude on
the part of the contracting parties. Nonetheless,
considering that insurance contracts rely on the
utmost mutual trust and the principle of integri-
ty between the parties, the insurance company
should have, in the spirit of integrity, warned the
insured of the mentioned issue during the con-
tract signing process.

This is important because the insured prob-
ably wasn’t informed about it and likely had dif-
ferent expectations as a result.

In summary, we can conclude that for the in-
surance contract to be established and become
effective, there’s a requirement for both Articles
806 and 816 of the Civil Code to coexist simulta-
neously. It would be beneficial if these two reg-
ulations were consolidated into a single article,
while also specifying the timeframe within which
the insurer must make the initial insurance pay-
ment, commonly known as the premium (ideally,
this should be determined on the same day as
the contract signing). This step aims to simplify
the contractual arrangements between the par-
ties and minimize the potential for legal disputes
in the future.

In this regard, the situation is different in Ger-
man law, which distinguishes three stages of the
beginning of insurance: the “formal” commence-
ment of the insurance, which coincides with the
conclusion of the contract by the parties, when
all essential conditions are agreed upon,® the
“technical™ initiation of insurance, wherein the
contract is considered finalized based on the

13 <http.//heconomic.wordpress.com/2010/07/12/ten-
giz-verulava-13/> [Last seen 08.15.2022].
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date specified in the record or policy; and finally,
the “material start of insurance”, where the con-
tract is considered to commence from the mo-
ment the insured pays the insurance premium.*

INSURANCE VALUE

When discussing the principle of integrity
in insurance relationships, it is appropriate to
consider the issue of insurance value. This is be-
cause the principle of integrity holds particular
significance in insurance law when evaluating
the insurance value.

The insurance value represents the monetary
amount at which an individual's life or health is
insured. It is determined through an agreement
between the parties, considering the insured risk
Meanwhile, an insurance assessment (or value) is
the evaluation of the insured object expressed in
monetary terms.® It's interesting to note that “while
property insurance restricts the insured amount to
the value of the insured object, in contrast to the
aforementioned, life insurance places no such lim-
itations. In the case of life insurance, the coverage
is unlimited and is solely determined by the agree-
ment of the parties involved in the contract, which
is logical given the priceless nature of human life""”
However, on the other hand, this flexibility that we
enjoy in setting the insurance value for person-
al insurance carries a certain element of risk, for
instance, in the case of life insurance, when insur-
ance is carried out within the limits of a substantial
sum insured, the risk of artificially (unfairly) caus-
ing an insurance event naturally increases, which
primarily endangers the insured and their life. In
such a case, obviously, we have the composition of
the crime, which is punishable by law, but to pro-

14 <http.//elawjournal.wordpress.com/2012/02/05/cos-
B037306-06LE0ENEL-§s/> [Last seen 15.08.2022].

15 Soziashvili N. Social and legal aspects of life insurance,
scientific journal, David Aghmashenebeli National De-
fence Academy of Georgia, 2022. p. 78.

16 Dzagnidze D. The meaning of the insurance premium
in the insurance contract, Thilisi, “Individual and Con-
stitution” journal, N3, 2003, p.71.

17 Soziashvili N. Social and legal aspects of life insurance,
scientific journal, LEPL David Aghmashenebeli Nation-
al Defence Academy of Georgia, 2022. p. 78.

tect the insured’s life and health from such cases
as much as possible, | believe it is necessary for
the legislator to define the scope of the insurance
value even more strictly, and in each specific case,
before signing the insurance contract, a thorough
analysis, study, investigation, and personalized ap-
proach to each insured object should be conducted
prior to signing the insurance contract, we can also
use an illustration from the United States, where if
an individual consumes even a few cigarettes daily,
or half a pack, they are categorized as smokers and
may not be able to sign a life insurance contract
with the company at all,”® or receive it but within
the limits of another insurance amount (far more
expensive or more in a smaller amount than in the
case of a non-smoker).*

In addition to this unique aspect, “insurance
companies in the United States typically collabo-
rate with specialized medical institutions before
concluding a life insurance contract. These insti-
tutions serve as information centers regarding
individuals who have applied for life insurance
from other participating companies”?®

A noteworthy aspect is that the insurance com-
pany has the authority to seek information about
the prospective policyholder from their physician
before finalizing the insurance contract.” This prac-
tice provides an added layer of protection for both
the insurer and the insured. | believe that this me-
ticulous and thorough approach sets a high stan-
dard for insurance practices in this country, and
it would be beneficial to consider incorporating a
similar approach into our legislation.

INSURANCE RISK

Insurance risk is one of the main foundations
of the insurance relationship. It refers to the sit-
uation outlined in the contract, the occurrence
of which could result in the insurer’s loss or re-

18 Ibid. p. 79.

19 Ibid. P. 79.

20 Soziashvili N. Social and legal aspects of life insurance,
scientific journal, David Aghmashenebeli National De-
fence Academy of Georgia, 2022. p. 79.

21 <http.//www.usa.gov/Citizen/Topics/Health/Health-
Insurance.shtm> [Last seen 23.05.2023].
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duction of their property interest. 22 These events
are primarily characterized by the fact that the
parties to the contract can assume only the pos-
sibility, probability, and not the inevitability of
its occurrence. In relation to the assessment of
insurance risks, insurance companies, as a rule,
have developed for a specific type of insurance,
written questionnaires about the circumstances
of the risk. It is the insurer’s responsibility to pro-
vide an accurate answer to this questionnaire. In
relation to this, Article 810 of the Civil Code stip-
ulates the following; “If the insured was required
to respond to written queries about the circum-
stances of a danger, the insurer may terminate
the contract for the failure to communicate
the circumstances, which, though not inquired
about, were intentionally withheld by the policy-
holder”.? This means that the insured is obliged,
in integrity, to inform the insurance company
about a danger that no one inquired about but
of which the insured had specific knowledge, and
deliberately and unconscientiously concealed
such a fact.

The article mentioned above undeniably
safeguards the principle of integrity in insurance
relationships. Violating this principle can under-
mine the very foundation of the insurance sys-
tem, as the essence of insurance lies in the par-
ties having only the probability or assumption of
an insured event occurring. This assumption is
the main distinguishing feature of an insurance
contract from other types of contracts, and natu-
rally, if the parties fail to uphold the principle of
integrity in assessing insurance risk, we will not
have an insurance contract.

CONCLUSION

As a result of the research, the special impor-
tance and influence of the principle of integrity
in the insurance contract was highlighted. While
this principle may not be explicitly defined by le-

22 Soziashvili N. The effect of the principle of integrity in
the insurance Contract, paper, Thilisi, 2023.
23 Civil Code of Georgia, Thilisi, 1997 (as of 01.11.2022).

gal regulations, this principle holds such signif-
icance in insurance relationships that it can be
regarded as the primary and fundamental foun-
dation for the formation of insurance contracts.

While working on the paper, a compara-
tive-legal analysis was conducted, primarily fo-
cusing on foreign countries, particularly in rela-
tion to the United States of America. As a result,
it was determined that it is appropriate to incor-
porate a requirement to protect the principle of
integrity in the legal norms governing insurance
relations, and it is also important to instruct the
parties to an insurance contract to act with integ-
rity towards each other.

It is crucial to emphasize the importance of
safeguarding integrity when calculating insur-
ance risk and value. In this context, it would be
beneficial for the legislator to consider practices
in the United States of America and adapt them
to the specific needs of the Georgian population
in our legislation, although not necessarily iden-
tical to those in the aforementioned country.

As it is well known, the legislation undergoes
certain changes along with the development of
the country, which is a natural process. Never-
theless, | believe that the insurance law lags be-
hind other agreements outlined in the Civil Code.
This is primarily due to the continuous growth of
the insurance sector, as previously mentioned. It
is evident that the applicable law in Georgia “On
Insurance”, including those in the Civil Code, no
longer adequately addresses the contemporary
demands of the insurance market. Consequent-
ly, this deficiency leads to complex insurance
relationships. This is why it's crucial to under-
take the so-called “modernization” of insurance
legislation and establish a strong foundation for
the country's progress. For example, | propose
consolidating Articles 801-816 into a single provi-
sion to accurately define the commencement of
the insurance contract’s effectiveness. Addition-
ally, it would be beneficial to specify the time
for the payment of the initial insurance deposit
(premium).

Based on all of the above, | believe that this
field requires revision and refinement by the
legislator.

Nino Soziashvili
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©930300M905mn  LoELdM393m  3M33obnab
dm30mamoOnb BaMAMIMOs - oddM3930L Bo-
6009 3obLEaL LoELdM393M LadEOYMN. bmem
30000006 bognmbo gbgds LOEOBM3g3M LOBM-
3M0b goEgdob, 09690M0300, 3obLogyMMydym
9603d369mmosb 0dgbb LEMMY 3gomombo-
bnbogMmydab 3MnbEn3nb oE3s, dno JxMM,
Mmd B93mbLY6gO MO LOZNMbL JoMmgmo 3o-
6mb3ydmMmmMds Lzdam sMbMYMYMEBOMBE
3BgLbM0ggdL.

bodommzgmb  bodmgomagdm  3mEggLbob
806-7 I9bmob 00bsbdo: odM393s 06yYygdL
bgmd93Mymgdob ©ogdob EEob MmEommb
LoO®] o TMo3MEYds bymdgzmMymydom
300035mnbB0bgdymn  30000L0 OMEMm  Emab
MEEIMNb LMY bmmmm 8939 3MagLOL
816 dxbmab mobobdo@ 30 3nM3gmn ob gMmm-
59600 LoELdM3930L dgLohobab MMM
3o0bodEg 3BDM3939M0 M330LYTIWMNS M-
30b0 IM3oMgMONLOZeb, MmgmME 3bgo3m,
990mbbgbgoymn mMo dgbmon goMz3z99 Bo-

10 0939, 83. 106.
11 bmbBosdz0mo b. g3s@Mo bydnbsfon, Bgesmydom-

LadsmmMgdMn3n sbosgmnbo, bLmgonsmymao s Lods-
MoregdMn30 sbgd&00 LosbBm3g3m Lodsmmaomdon
onodomobo, 2020.

12 Logomonzgmml  Ladmgomogm  3megjLo,
(01.06.2021 Homols dgmastgmdnm).

1997
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Bo0mi@gamosdne gMmmdsbgmnmob, Modoy d9-
Lodmmo goMm3zgnmo boMmmymggodn gedmabizn-
mb 3MagH03080, BogamMnmdE: MMEILLE 30M0
da3mMmIqoL odM3930L bamdgzmymaosb bLo-
©dM393M 3MA33600LMob o bymdgzmMymng-
000 oM nym gobbsdmgMmymo 3noM3zgmon bo-
©odM393m 3M7dnab goobab dDbH0 MM,
©o0%M3930 39300300 0L goobsb MdTI-
6089 mob 893093, MYIEs bymBg3MymyonL
3oxmMIgonsbd dgmMmy mgb ogs bLowes-
dm393m d90mb3z939s, doMmomne ©adBM393L
3dmbs dmmmenbo, MMA3 ©sdM3930L bgm-
0930079900 ©aYOYMn 0ym ©s 3n00mgodEs bo-
©o0M393M 363DMYMYdsL, MPFEs LOEOdM3I-
3m 3mMd306000 306MbngMo gobyibows oMo
LOEOBM393M LABMIYMAL 363V MIYMYODY.

3obbogmym dogomamdn, gMmo d5bg3nm,
00mngmb oM 330943L bgmdgzmymadnb dboMmy-
00 3bMnab oMozgonambnbobngmo @admzn-
©903mads, MYdEs 030L gomzamobbnbydom,
Mmd ©odMm3930L bymdgzmymgods dboMmgms
3o6LO3yMMgoYM MMM NbEMOSLy o 39-
000bnbnbNgMx0sBgs oIM3nEYdYMmN, bo-
©odM393M 3MT300600L P6o ZogaMmbomg-
0060  390000mbobEAbNgMgONL GofMmgmgddo
©o3%M3930, bagmdgzmymadab goammdgoobsb
dnb0db6xmab momdsdy, 306000006 ©3BM3930
©OEO SOSIMONmM 3M nym nbgmmanmydymo
dnbndbymab d9bobgd o dsb by bbgs dIm-
mmEnbo 99650mo.

0 0939300900 H99mbLYB7OYL, dgndang-
00 ©1335L33600: nTnbomzab, MMI EsdM3930L
bgmd93Mymgds nymb oIdIMN o domsdn
dgbyano, s3Enmodgmoas bbz-ob 806, 816-987-
bangoab gMmomomngn, 3908magoymo smMbgdm-
09, 003939, 30M30 0g690s, My gm0 Igbedn dmb-
©900 08 mMn 6mM3AL gogMmnsbgos o M8bo(3,
©0985(h900 Aobsbgma ndab dgbobgd, my Mo 3o-
03000 30MEYOYM0 Ea3DM3930, doanbomb
30M39ma0 LoEdM3g3m dgbothobo, 9.6. 3M9-
805 (39Man 0d6g90s oy gb 0ds3g, bgadgzmy-
g00b EsY00b ML gobnbadM3Mgds), ndo-
Lom30L, MMA dodbndoyMo 0969L 13306
330mMydymMndbomgms dmMmob goMmmymygdymon
LobgdgaMmymadm yMmogmomds s bodm-
omm@ babsdoMmmnmm ©83900(.

00 dbMng gobbbgogzgdyman 3nmoMmgdos ggM-

0063 LodoMmmodn, MmIgmoz gMmdobgmo-
Logeb gobobbze390L B3930L BYqdNL LoD
9(ho3L: ,,00M39300 BMMIdMYMo EObLLbYN-
Lo*, MMIgoE 9gdmbzgzs dbsmgo dngM bym-
893MWo00L EsEIOsL, MMEILSE WIBM3Y3Y
©o6Y90mMma@ 0013 00, MmEo dbomggda dob
yzgmo oMLbgonm 30MmMOodg Jgmobbdwmgodn-
063, ,00003930L0 ¢3g46039M0 bObYLO®,
MHMIMoms3  bgmdgamMymgds  ©EIEIOYMS©
000hAbg30 aamMIYmeMmdn o6 3mmabdo domo-
0309m0 MmaMmomnEsb s sLY39 ,EodM3930L
JohgMaamymo oababyabo®, MmAmab dnbgc-
30003 bgm3dg3MymYds IPIOYMI 0ZIMNY-
00 ©13%M3930L dngM LOEOBM393M 3Mg3nnb
3o0obnb 0mdgbhnob.

606m bmBod30mMn

LI@IBE3J3M C0MIdIMIdY

LoEOdM393M PMM0gMOMOn0dn 3gmom-
bobobngMgdalb 3MnbEN3dg ALxgMONLLL
00%060d96mbamny, gobznbaommm abgmo bozo-
obo, Mmagmmag oMb LoELdM393Mm MMydY-
™90y, M3aeb LOEIBM3g3M MoMydyMgdab
39300900b0L 033900900 39000MbNbEOLNgMY-
00b 3M0BEN30 3obLY3YMMYOY™ IhH3NMMZoL
LoD M393M LodoMmmogndn.

LoEOBdM393M MNMYOYMgds BoMIMOE-
6L PYymo Mmabbob, MMAMOL GoMmagmygddos
©3dM399mM0ns 30Mnb bogmgbmg ob Fo06dM-
09mmoy, bmem d0bo oEagbo bEgds dbe-
Mgms  Jd9gmobbdgdnm  obadmzgzn Mabzob
30033mnbBnbgd0mM™, LoEodM39g3Mm dgxobydy
(m0MgdymMgds) Bymo©o gmmdnm godmbsdy-
om0 ©odM3930L MO0ggH0L F9RebYds" boon-

13 <http.//heconomic.wordpress.com/2010/07/12/ten-
giz-verulava-13/> [dmanm §3comds 08.15.2022].

14 <http.//elawjournal.wordpress.com/2012/02/05/
©5BM37306-06LE0EANEL-Go/> [dmmm §3mds —
15.08.2022].

15 bmbosdzomo b. Logmebamolb sbB®3330L LmEns-
mymo s bydsmomadmazo sb37dBg00, LodgxEbng-
Mmm gyMbamo, o300 smM33d7b670mal Lobgemmdal
Logoozgammb gfm3bymo mo30s330L 939780y,
2022 §. 83.77.

16 dogbndg . LosbBm3zgam 3Mmgdnnl 860d365mMmMdS
LsbBmo3zm sBM3730L Bgmdg3hmyengdsdo, Mmdomo-
L0,g9MbseMo ,,000580560 s 3MBLENGYE0S”, N3,
2003, 33.71.
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bhgmgbmy, MMA 0y ,Jmbgoob ©odM3930LSL
LOEOBM393M Mdbby oM Fgndmygds dvMydodg-
0MEIL EBM3IIM MONYIHOL LOEIDMZIZM
d93300900L, 3mMbndbyMaLES6 gobLbbzszgdom
bogmebmab adM3930L0 EMML LOEIBM3g3M
0006bob gomamgdn J99dMY300 © dobo-
LB M3MYds dbmmme bgmdzmMymgdob dmbo-
Bomgme d9x0bgdom, 0xdEs gb 09x650MNz303
3M0L, M3 0adnabnb bogmebmmg dxxsby-
0gmo oMmydymMgoss”’ mydzs, mazob dbMmog,
00 m030LYRMYOLL, Mo3 33993L 30MoE o-
393000 LoEBM393M MOMYOYWgdnL gob-
LOBM3MOLLL, gooAbno FoM3399™0 bLoaMmabgm
qmgdnbhog, dogomoms; Logmebmob ©o-
Bm3930L dg9dmb3zg30d0, MMES bEgdy Fomomn
LOEOBM393M MBbOL BaMEMgddn EBM393Y,
09690Mn300, NDMEIYds LogMmbyg LoEOBM3]-
3m 998mb3g30L bgmmzbyMa (sMmszgmaanbo-
6nbNgMa) gsdmB3930b, M3, 30M3gan Mog-
do, bogmmbab 60603y 8ygb690L OBMZ9MML
o dob bogmebangb. sbgm 890mbggzedn, Mo
0Jds 3609, 3399430 ©obsdogmab dg8swg96-
mmody, Mol 0bEg0s 3093 3obMbom, dogMmod
090bom30L, MM3 BogjLodomyMo 0969L o-
Bymo sbgmo 8900b393900L306 OBM39yMNbL
bogmebmg o 3baMMgMmods, 330dMMO, o7-
30mgdgmng 306mMb3ydmab dbMoasb 30093
IRMM 3303M0© 3obaobedM3MML Loodmzqgsm
00M70my00b BM3mMYO0 s YymM3gm 3mMb3MY-
O™ 893mb393080 ©dM3930L bgmIgzMy-
mgo0b goxmmadgosdmg dmbogb ©absdM3930
m009JdHob EIdHsmyMa dgbbsgms, 3odmzzmy-
30 o 0bN3nEysmyMn doEamds nmmygy-
™o abadM3930 MO0gghHob Todomm, myboi
0by, MmgmMmE gb sd9Moz0b dggMmgoym dtho-
903008 domydyma. Bogomnma, nd 890mbgg-
3000, Oy 30Mn M9dn Md3E9gbndg oMb o6
bobggzem d933M0 LogoMmgbb 96939, ob 36939-
M3 NM3mMgds o dgbodmms bogmebanab
©dM3930L bgmdgsMmymgos bsgmomo 39M
3o03MMIML 3M330605b™M 86, 36 oMb, do-
3Mod Lb3d LOEOBM3g3M MVbbab GoMmgmgddo

17 bmbosdzomo 6. Logmabmolb EsbBm3330L LmEns-
oo s bydsmoregdmozn sb37Jd@g00, Lodysbog-
Mm 39Mbsmn, 300 sdsdxbgdmals Lobyemmodal
bogomonzgmmb gfMm3bymo 083sE30L 835780y,
2022 %. 33.78.

18 0939. 83.79.

(35309000 YJx3MmmM d30M3© 86 YJxMmm 6s3mgd
036bs80 30Mg sM33B639mnb B58mb3g3580).°
oMo o8 mo30bgdYMgdabLy, odgMozob dg9-
Mm0903m0 dhahgoob LoELdM3g3M 3MT30609-
00 ,,bogmEbmmob EsdM3930L bgmdgzMymgdab
009000009 006533MMIAMmMOgE L3gEndWMYM
Lod9gENbm EobgbydymM9d9dmMeb, MmImy-
003 6oMIMEgbL g9Mma3sMm nbymmMaIsEnym
396MML 00 0V803690Mb ©o30300M7000),
MmImydds3 dndommgb bogmbmob odm3zg-
30bom30b bLbge, MMIgMNI] 08bsdMbsBng
3M330600L“* 36033690M356 M830bx07xMxoSL
BomMaMo@agqbb ab xoghng, MM LoEIBM3g3M
3M3306000L dgydamns abLYBM3930 30Mab dgbLo-
bgd 0bgzmMmBogne godmaombmgmb dobo 3oMo-

©0 9J0d0basbei, Esd3x30b bymag3MIMY-
00L EVEY0s3®Y,* MO3 EO33(H]000N OE3dS

MmammE 0903939mab, 0bY EDOZIYIML ©s
3330gMmo, bEMMyE sbg0 PIHIWMIYMo s bo-
mm3obgymo doamads 9ygb90L o3 J39Yyobodo
©o0M3933L sbgm Fomom LHobambhdyg, MmMD-
mob fA3gbL g3gysbsdn 3oM3399m™ ©MBYI®Y
3o00MM9ds s 3obMbAgomMmosdn nbhggmn-
M908 3oMan ngbydmo

LA@IBEO3A3M MOLASD

LoD M393M MM0gMaMdab 6aMIMIMdL
gho-ghno doMoonsn Loxwydzgmo LEMMYE
LoEOBdM393Mm Mab3ns. dobdn 0gxmnbbadgds
bgmdn3Mmymgdedn osmbadbymo goMgdmyody,
Mmdmob dmJd9w90s0 dg0dmgds godmnbzomb
©o0%M3930L gmbgdMmngn 0b®aMmabob olzam-
330 o6 d9030M90s.2 gb dm3mybgdn y3nMm3zg-
gL ymzmobs ndom bobnom@gds, MmT bgendg-
3Myamgonb dboMggdb dgndmnom 035MdyEmb
dbmmmo o dbmmme dnbo ogmdnb dg-
19 0939- 83-79.

20 bmbosdzomo 6. Logmebmob sbBm3330L LmEns-
oMo s bydsmorggdMozn sb37Jd@g00, Lodybog-
Mm F39Mbsmn, 300 sdsdxbgdmals Lobyemmodal
Logomozgmmb gfm3bymo ;e3sE30L 839780y,
2022 %. 83.79.

21 <http.//www.usa.gov/Citizen/Topics/Health/
Healthlnsurance.shtm> [domem §3comds 23.05.2023].

22 LbmBosdzomo 6. doMosbmdal 3Mobin3nl g3addE0

LosbBM333Mm bymndgimnmgdsdn, bsdmmdn, modo-
anolbin, 2023 §.
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LodmgdMMody, SEOSMMOY O 0MY FoMOAY30-
Mo, LBEOBM393M MNbL3x00L 9x33LYOSLMSH
©030300M900m  LoESdM393M  3MA336090L,
MmmgmmE Bgbo, d999353909mn s93m 3mbzMa-
o bobob EdM3930L8M30L BgMommdnmo
3000b30M900 bogmmbob goMgdmgdgdnb dgbo-
bg0. 00 300b30MBY DYLEH0 35bYbOL goEgads -
0%m3930L AM3zamMgmMdse. sb0dbyMmmob o-
3o3dnMmgdnm LL3-0b 810-9 Agben gobdom@pozL
d9093L; , 009 0009M3930 Lohmbnb gohgdm-
909000 d9bobgodfghoomdnm 30mb390%9 ybev
89930 3obybn, 8vdnb 09M393900L 380900 0g30
dmdoomb bg0393h70900 08 gohgdmgdoms dgy-
BYmonbgoomonb godm, hmdgoms momosd90sE3,
03030 300b3s oh L3Py, doghod PoddM3930
8069%hob 98002 9b 60dbo3L, MMT oTVDM3930
dm3omgs LoEOdM393mM 3MA30b0sL 3gmambon-
bonbngMo 33bMOML 03 Lo@MMbOL MVmodL-
993, MMAgmsb Eoze3dnmgdnmsil d9300b3s
©o09M3930LamM30L 3M330L o7LZETL, dogMmod
006 03m@o 3Mmb3Mghymo boggMmambab dgbobgd
o gobdMob oMozgmombnbabongMmo© ©ods-
o sbymo gag@o.

999mbLgbgdymn dbamo, Mo ™mJdo Y6y,
39000mbobabngmgdalb 3MobEn3nb ©oE30b
q90bobyMyde LOEIBM3g3M YMMNgMoMoOgddn,
MmImob aMm@39303 dnmnsbo® boxyyd3zgmb
33mob o LagMmmbob B0bsdg 0ygb690L Loo-
90393m bLobhgdab 3MLYOMOSL, MOEEIBSE -
2039300 dmogzamn ML, MMamMm3 3339 0039,
09000 dgmadomgmob, Mmd dboMygdLb Lowo-
dm393m 0900b3zg30b ©@ogmdnob dbmmme
dMO3MOS/33M37n, dgndmgods 3Jmboago.
LEMMYE dMBNTBYWN FoMoyn BaMIMaagqbL
©adM3930L bgmdgzmymgonb dmogzam gobdob-
b393909m 60dobL bLb3s Loabab bgdgzMmymg-
090000306 s, dx690M030ns, MY30 oM 0gbgds
B30 dbomgms dbMoob 33000bobnbo-
96Mg60Lb 3MnbEn3n LosdM393Mm Mab3nb Bo-

9mogamobob, ©sd®3930L  bamIgzMYMYoss3
oM 33996900.

23 Logomozgammb Lodmgomagm 3megdlbo, cmdamabo,
1997(01.11.2022 Homaols degmBsmgmdnm).

©abd36a

33930L 9909390 3odmn33gms 3gomngm-
LobNLNgMadalb 3MNbEN3nL BobLY3yxMMYOY-

o0 0603369mmos o B9393™gbs odM3930L
bgmdnzMmymgdedn. dogbgogsm 0daby, MmI
00nbndbymo 3MnbEndn LO3ebMBIydMM Bm-
M3g00m oM oMmab gobdsMmbgdyma, dob nbgmo
0600369mmods 9609900 LoEBM3g3M MM NY-
Mmomgddn, MM3 dgndmgds 0mY30L, odM39-
300 bymdgzmymaoab 6aMIMIMOnb doMomo
o 00030M LOBYd39™Mb BaMIMoa9bL.

60dMMADy 07domodabob @odmygbgdymons
Jdgomgdam-badsmnmgdmngn sbsmnda, Lo-
dM30MaaMmgmab §39y6900L Fogomomd) ©oy-
MEbmonm, 3gobLbogymmadom 3o sd9Moznb 89-
9M090ymo dhohgdmeb Tdndommgdadn. Mab
090930003 339mn33gms, MmMA3 T0dsb6dqgbm-
bomong, LoELdM393M PMMgMoMdgdab do-
M933mnMydgm bodsmmmgdmo3 bmm3godn
dmbgb 3gmomboboabngMmgdab 3M0bEn3nb
093300 Immbm3zb0b TghHobe, sbY39, 3603369-
mm30600 ©adM3930L bymdgzmMymgdalb dbo-
M990L on3smmm, MmA3 gmmdsbgmob dnds-
Mo 0dmgddgomb 39000eMbNbNbNgM.

3o06bognmMmydnm 8603369mm3z0000, yyMo-
©M90s godsabznmegb 39000mbobabngmgdab
0933997, LadM393M MaL3NL O LOELBM3Y-
3m  nMmydymadnb godmmzmabob o3 390-
0bgg30803 3oMan 0gb6g0s, My 3o0b6mMbAY09-
@0 3onm33mabB0bgob 0dgMnzob dggMmomgdym
dhohgddn dmgdg 3MagHn3ob o abgmagosb
0oL gJoMmoym 306mbAgomMmmosdnE, MYdEs
oMo dYLHo aby, MmgmmE gb BgdmbLybydHM
9394060000, 9Mo370 LoJoMmm3zgmMmb dMbO-
bmgmodobomzob dmMggdymo ©g@HomaoaL
30033mnbbBnbgdno.

Mmagmmi @Ebmoomons, 3obmbagdmmody,
939460L 3ob3000Mx0oLMSb ghmo, goboi-
©0b 3oM3399m™ 3310 goL, MoE 09bgomazn
3MmEgLoo, 0dEe 80d0hbns, MMI LoEIBM3]-
3m bLodoMmmomn o3 dbMog MEBog AhodmMmhgdy
bodmgomogm 3MEgjLbom om3zsmnbBnbgdym
bbgs bgmdg3MymgdgdL, MoEasbolg Lowe-
dm393m bEgmm, MmgmMmy 3339 o0m0bndby,
ym3amE®nyhe® bym Iemm ©s ImMm 3o-
00MEYds o 3bony, ,odM3930L dgbobgod”

606m bmBod30mMn
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LodoMmm3zgmb 306mbo o Lodmgomogm 3m-
©99Lbo 3gmom 35LybmoLb ™MobsdgMmmazy bo-
000MMm dMmmbmzbgob boodmMm3zgzm bygmmado,
Mo3 LOOMMMME FoMMYWMGOYM LoEIDM3I3M
7M0ngmomogob n6393L, sdn@dmdslg 8603369-
mm30600  LOEOBM3g3M  30b6MBAEYOMMANL
9.6. ,0mgMb0doEnd”’ o J39ybab gobznmo-
M900b0mM30L Bgbab s6ymods. dogsmamabmznb
30 00bo 3dm3ny3zobm Bgdmm gobboyman

©odM3930L bymdgzmMymgoob dogmodn dgb-

3aob dmdgbhnb LEMMoE gobbodM3zMs o o0
000600, MmgmME 3339 o00b0dbs 801-816-9
0xbagonb gogmmnobgds gMmo bmmMaIs, sby39
303930 boEdM393m Jgbahabab (3Mgdo-
0b) gosbEnb EMMab Es3mMb3MgMHgds.
ymzomogg 990mombndbymosb godm-
dnbomg 00dohAbNY, MMD sbndbymo aMman
3YB0MoomMa  dmombmzb  306mb3admab
0bM0Eob goobg3ob o abzgbab.

000 0M3MIBNI:

3°0myg6906ma emadgMmodyMo:

1.

LodoMmmzgmmb bodmgomagm 3magbob 3madgbhoma, Bongbn 09-
mobg, hmdo Il mdagabo, 20016; (016¢gMbyhn) bgandabsB3madns:
<https://library.iliauni.edu.ge/wp-content/uploads/2021/06/44.-
samogalago-kodegsis-komentari-tsigni-ll-sanivtho-qonebrivi-
samarthali.pdf> [dmanm 63mas 23.04.2023.].

0M900830m0 g. Lodmgomagm 3mEagdbob mbmond 3MAgbe)o-
Mo, gcece.ge, 16.03.2016 (n6hgMbg®n) bgmdnbeb3omadns: <http.//
lawlibrary.info/ge/books/giz2019-ge-civil_code_comm_lIIl_book.
pdf> [ommm B3mds 23.05.2023].

300030d9 3. 39000mbobabngMmgds Lagommzgmmb Lodmgomo-
dm 3magLbob dobgz0m 0y ImJdgoo bodoMmamo, ,JoMmnyma
bodsmmaab dndmbaas’, 2007, (06hgMmbghn) bgmdabsB3zomadny:
<https://newvision.ge/geo/review-of-georgian-law/georgian-law-
review-archive> [dmmm 63cmds 23.05.2023].

dogbndg . boodm3zg3m 3Mgdnab 603369mmds Mdamab, M-
6o 0dnsbo o 3MBLAHNHYE0NS N3,20036;

39393300m0 6. dM3930000 O YdM3g390 MNL3xdN, MdNMON-
L0, F9MHbomn 30H69L0 S 306MBIYdMMAS 20096.

by6s330m0 6. boobgMbszom 6s3Mman, Mmdamabo 2014; (0BGHgM-
Bghn)  bgamdobsb3mdns:  <https://press.tsu.ge/data/image
db_innova/disertaciebi_samartali/nino_xunashvili.pdf> [omam
630mas 01.06.2023].

bmMB0sdznmn 6. 39m0bNbENLNYMYdL 3MnbEN30 LosdM39g3M
IMmM0gmomMdg080, 33emg3000 63dMMIANL V393030 o NBSN6N,
noomobo, 2021 6.

bmBoodznemo 6. Logmgbmob  EodM3930L  LmEnomy-
Mo o DLodoMmoagdmozn sb3gdhadn, LOTgEbNgMM  FPMbo-
o, bLO3 o30m vM3sdg690mab  bLobgmmoolb bLogomm3g-
mmb  9Mm3bymn  ma3eE30L  93swadns, gmMo 2022 6.
(nbhgMbgdHn) bgmdabsb3zmadns <https://www.researchgate.net/
publication/367148715_ssip_-davit_aghmasheneblis_sakhelobis
ssip_-davit_aghmasheneblis_sakhelobis_sakartvelos_erovnuli
tavdatsvis_akademia_sakartvelos_erovnuli_tavdatsvis_akademia
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10.

1.
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ABSTRACT

This article is about house arrest, one of the types of non-custodial
punishment in modern Georgian law, where the legal problems of using
this benefit, provided by the law, are discussed, which is based on a
deep analysis of practice and research of a number of scientific works.

The importance of the topic was determined by the unfavorable
state of the domestic legislation, the existence of a non-homogenous
practice on the part of the court in relation to the “revision” of the
decisions made by the local councils of the special penitentiary ser-
vice, the incalculability of statistical data, as well as the great prac-
tical importance of the said topic in the process of both law-making
and law enforcement, due to the paucity of modern Georgian legal
literature regarding this concept.

The aim of this article is to clarify the legal nature and the extent
of house arrest, not only on the example of Georgia, but also on the
example of some foreign countries, which will make the process of
scientific research of the legal problems, of replacing the remain-
ing sentence with house arrest, even more interesting and diverse. In
addition, the article also aims to analyze the errors made in the ap-
plied practice and to develop scientifically based recommendations
to eliminate the gaps in the rules regulating house arrest.
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The results of the theoretical/empirical research allow legal anal-
ysis to be made on the introduction/establishment of non-custodial
punishment, which was previously unfamiliar to our country; to what
extent the aforementioned legislative innovation was justified and
what can be done for its further refinement/perfection, which is ul-
timately aimed to prohibit the usage of non-homogenous practice,
regarding the use of the mentioned legal mechanism, on the part of
both the decision-making body and the court.

Historical, formal-logical, dogmatic, formal-legal, compara-
tive-legal, descriptive and systematic methods were used to study
the problem, posed in a separate chapter of the article. Furthermore,
the data of legal statistics was used to study and generalize the prac-
tice of local councils, as well as the court, and the final part is devot-
ed to the conclusive decrees obtained as a result of the study and

scientific processing of the raised issues.

KEYWORDS: House arrest, Evaluation criteria (Evaluative marks),

Prison sentence

INTRODUCTION

In modern Georgian law, day by day, special at-
tention is paid to the humanization of both criminal
law and penal law legislation, since the strictness of
the law did not turn out to be a solution to the situ-
ation created in practice. The democratic processes
implemented in recent years, as well as the liber-
alization of the criminal justice policy, have shown
the role of non-custodial punishments in their own
way. The institution of house arrest can be consid-
ered as one of the outstanding expressions of lib-
eralization of non-custodial sentences, not only in
the case of crimes committed by adult convicts, but
also in relation to minors. This is mainly due to the
fact that house arrest is both a real and effective
alternative to imprisonment, which is not related to
the complete isolation of the convict from society
and is the best means of limiting the use of impris-
onment, as well as resocialization of the convicts -
rehabilitation. With this, as we can see, the state is
already using the so-called “post-criminal encour-
aging” norms, one of which is the legal basis for
the appointment and enforcement of house arrest
and others.

From the introduction of this type of punish-
ment in Georgia, which on its own doesn’t have
a long history, a considerable period has passed,
some scientific analysis regarding the effective
functioning of the given legal institution has
changed. Therefore, the discussion of the top-
ic, with its evaluations and recommendations, |
think is quite important, especially in the back-
ground, when it remains an object of constant
public observation again and again.

The topicality of the topic was determined
by the unfavorable state of domestic legislation,
the existence of a non-uniform practice on the
part of the court in relation to the “revision” of
the decisions made by the local councils of the
special penitentiary service, the lack of statisti-
cal data regarding the return to the penitentiary
institution of those persons who were released
and replaced by the local councils of the special
penitentiary service. The unpaid part of the sen-
tence is house arrest, as well as those persons
for whom the court determined house arrest as
the main punishment, but despite this, they did
not fulfill their duties or committed crimes again,
as well as the great practical importance of the
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named topic, both in terms of law-making and
In the process of law enforcement, in addition,
the scarcity of modern Georgian legal literature
regarding this concept.

The article aims to clarify the legal nature and
extent of house arrest, not only on the example of
Georgia, but also on the example of some foreign
countries, which will make the process of scien-
tific research of the legal problems of replacing
the remaining sentence with house arrest even
more interesting and diverse. To develop scien-
tifically based recommendations to eliminate the
gaps in regulatory norms. The hypothesis of the
research topic is to determine how effective the
form of punishment is and what causes the legal
problems of its use.

To achieve the goal of the research, it is for-
mulated task: to study the opinions of scientists
and to achieve the goal of the research by an-
swering questions about problematic topics, at
the same time, to examine the experience of
foreign countries and make recommendations
in terms of adjusting/improving the current
legislation.

The subject of the research is the opinions in
the legal, sociological and philosophical litera-
ture regarding the issue of the appointment of
house arrest, as well as the relevant positions
on the identification of the causes of the prob-
lems arising during its use, the types and forms
of their manifestation, and the object of the re-
search is the legal problems identified during the
use of house arrest. When talking about the sci-
entific novelty of the topic, the following should
be emphasized:

e This article is the first attempt at a com-
plex study of the research topic and rep-
resents the first monographic study;

e The article will formulate a position on
the following issue: whether the local
council should be limited to give priority
to only one main criterion when making a
decision on replacing the unpaid part of
the sentence with a lighter one;

e From the point of view of law enforcement
and rule-making, the article will substan-
tiate the position of how reasonable it is

to regulate the standard of justification of
the decision on the change of the regime
of execution of house arrest by a by-law;

e The article will analyze the point of view
as to how appropriate it is to add an as-
sessment mark to the criteria established
by Article 13 of the rule approved by the
order of the Minister of Justice of Geor-
gia on August 7, 2018, N320 - failure to
make a summary decision on another
criminal case;

e The article will evaluate the legal prob-
lems of criminal procedure, for example,
when appointing the mechanism of re-
lease, the court takes into account the is-
sue of achieving the goals of punishment,
how far it is possible to fulfill the assigned
duties - in the part of the protection of
the defined regime;

e It will be discussed what can be consid-
ered special circumstances;

e Section 8 of Article 43 of the Prison Code
will be explained in terms of consideration
of petitions, etc. Sh.

THE ESSENCE AND MEANING
OF HOUSE ARREST

At the initial stage of the complex reduction
of house arrest, it is important to investigate
what this type of punishment is and how it is ex-
plained both in Georgian legal dogmatics and in
the applicable legislative norms.

To discuss the essence of house arrest in
the Georgian legal framework, we should refer
to both the Criminal Law Code and the Juvenile
Justice Code and the Order No. 146 of December
28, 2017, of the Minister of Corrections and Proba-
tion of Georgia “On Approving the Rules for the
Execution of House Arrest”, since the mentioned
legal acts explain its nature. According to Article
47" of the Criminal Code, house arrest means im-
posing the obligation on the convicted person to

1 Criminal Law of Georgia Article 47 of the Criminal
Code. <https://matsne.gov.ge/ka/document/
view/164267publication=253>[Last seen 19.07.2023].
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stay at his place of residence for a certain period
of time. Article 69 of the Juvenile Justice Code,
similar to Article 47" of the Criminal Code, estab-
lishes the appropriate definition of house arrest,
the effect of which in this case applies to minors,
which does not mean that a minor under house
arrest must be placed at home for 24 hours
Based on this, we can conclude that Article 69
of the Code of Juvenile Justice and the Criminal
Code have a unified definition of house arrest.
Regarding the penitentiary system, the first part
of Article 4 of the rule approved by the Order No.
146 of the Minister of Penitentiary and Probation
of Georgia on December 28, 2017, defines the re-
gime of execution of house arrest in the same
way as Article 47' of the Criminal Code, house ar-
rest. This minister’'s order confuses the essence
of house arrest and the mode of execution as if
there is not even an iota of difference between
them. | think that the first part of Article 4 of the
rule approved by the Order No. 146 of December
28, 2017, of the Minister of Penitentiary and Pro-
bation of Georgia should be formulated so as not
to confuse the concepts of these two concepts.
It should be emphasized that the majority of the
mentioned articles are devoted to the conditions
necessary for the use of house arrest, and the
feeling remains that part of the definition is not
spelled out precisely. | believe that house arrest
should be interpreted as a form of non-custodial
punishment, which implies the obligation to stay
continuously at the place of residence of the
convicted person/minor during the correspond-
ing period of the day and night established by
the legal act, which is carried out with the use of
electronic supervision or without the use of elec-
tronic supervision in the event that technically it
is impossible to execute the sentence using the
means of electronic supervision. Perhaps, the
given definition is not perfect, but the only at-
tempt is to present the nature of house arrest in
a complex way, which will help those interested
in the given topic to further refine the concept of
this punishment.

In the Georgian legal literature, the only opin-
ion regarding the essence of house arrest is found
in the thesis of Professor Venedi Benidze, who

believes that house arrest is a restriction of free-
dom for a specified period, by prohibiting leaving
the house and imposing other restrictions estab-
lished by law (prohibition of telephone conver-
sations, receiving and sending correspondence,
imposing police supervision and etc.) which is
applied to the accused and the sentence by or-
der of the judge, for the purpose of their tempo-
rary isolation from society.?| think, in this case,
the above-mentioned definition is more suitable
for such a definition of house arrest, which rep-
resents it only as a preventive measure.

Perhaps, time will pass and in Georgian legal
dogmatics, there will be a discussion about how
correctly and perfectly the definition of house
arrest as a non-custodial punishment is defined
in the current legislative acts, and appropriate
changes will be made to refine the regulatory le-
gal framework.

Among preventive measures, after imprison-
ment, house arrest is one of the strictest types
due to the form of its commitment, in a way we
can even say that it is related to imprisonment by
its nature, although it is actually used as an alter-
native to imprisonment, which facilitates its exe-
cution without isolation from society, in addition,
from the economic standpoint, it is a very favor-
able way for the state, because the state does
not have to pay the corresponding costs for the
provision of convicts in penitentiary institutions.
It is even cheaper for the state to enforce this
particular type of punishment. Also, we should
not ignore the situation of violators of the rule of
house arrest, in which case it may happen that a
person’s house arrest may be replaced by anoth-
er legal measure based on the judge’s decision,
which includes stricter measures, such as impris-
onment as a measure of punishment. Therefore,
the execution of house arrest is adjusted to the
interests of the convict, the state and the law,
on the one hand, to promote the resocialization
- rehabilitation of the person, and on the other
hand, to prevent new illegal and guilty actions,
which is ultimately aimed at protecting the legal

2 Benidze V., (2003), “Peculiarities of using arrest and
house arrest as preventive measures” (diss.,) Thilisi
State University, Thilisi, p. 118.
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rights and freedoms of citizens. Based on this,
we can conclude that the use of house arrest is
very important and it is a very effective form of
punishment.

TYPES OF HOUSE ARREST AND
ITS EXECUTION MECHANISM

“There are three types of house arrest. The
most severe — the closest to imprisonment - is
house arrest, which obliges the offender to re-
main at home at all times. Allowed exceptions
are visiting a medical facility or participating in a
religious ceremony. Home detention is less strict
- a person can only leave the house to go to
work, to an educational institution or to go to the
doctor. The most liberal form is curfew, when the
prisoner is obliged to stay at home for certain
hours, which is determined by the court’s deci-
sion. It mainly concerns the night hours”. “House
arrest can be accompanied by electronic con-
trol”.> According to the same rules, house arrest
cannot be used incorrectly and inappropriately.
There must be a reason for using such an alter-
native and the personality of the offender must
be taken into account.*
As already mentioned, house arrest is carried
out with the use of electronic supervision or with-
out the use of electronic supervision in the event
that it is technically impossible to execute the
sentence with the use of electronic supervision.
In the homeland of Electronic Monitored
Home Confinement, in the United States of
America, three different types of home confine-
ment are used:
e Curfew - obliges a person to stay away
from home at night and on weekends.
This type of house arrest is a relatively
mild form of punishment;

e “Home Detention” is a more severe form
of punishment compared to the first type
of house arrest, which obliges the person

3 Pradel J., (1999), “Comparative criminal law”, “Sani”,
Thilisi, p. 431.
4 <https://www.unodc.org/pdf/criminal_jus-

tice/07-80478 ebook.pdf> [Last seen 12.06.2023].

to stay at home all the time and gives the
right to leave the place of residence only
for specified purposes;

e “Home incarceration” is the strictest form
of house arrest, which implies the abso-
lute prohibition of leaving the house and
receiving visitors.

The legislation in force in Georgia does not
recognize such a division. Accordingly, the obli-
gations imposed during the execution of house
arrest are radically different from the types of
obligations existing in the United States of Amer-
ica. Here, the regime of execution of house arrest
(hereinafter - the regime) refers to the obligation
to stay continuously at the place of residence of
the convicted person during the corresponding
period of the day and night established by the
legal act.®

As for the enforcement of house arrest with-
out the use of electronic means of supervision, it
is related to personal supervision. The person is
checked at this time through irregular telephone
conversations or personal visits. In the modern
period, house arrest carried out with such irregu-
lar personal contact is replaced in most cases by
house arrest carried out with electronic super-
vision.” Taking into account the specifics of the
place of execution of house arrest in Georgia, if it
is technically impossible to execute the sentence
using the means of electronic supervision, su-
pervision is carried out through periodic control
visits of the probation officer. This means making
at least six unannounced visits to the convicted
person at the place of execution of the sentence
during the hours of house arrest.?

5 Onel., (2012)VerfassungsmaRigkeit und Effektivitat
der “Elektronischen FuRfessel”, in: Jahrbuch des Krim-
inalwissenschaftlichen Institutes der Leibniz Universi-
tat Hannover, B. 1, S: 3.

6 The first part of Article 4 of the rule approved by Order
No. 146 of December 28, 2017, of the Minister of Pen-
itentiary and Probation of Georgia. <https://matsne.
gov.ge/ka/document/view/3957873?publication=0>
[Last seen 16.08.2023].

7 Josine Junger-Tas., (1994), Alternatives to prison sen-
tences, experiences and developments, Copyright 1994
Kugler Publications — Amsterdam / New York, p. 31.

8 Part 3 of Article 3 of the Rule approved by Order No.
146 of December 28, 2017, of the Minister of Peniten-
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The many different uses of electronic surveil-
lance around the world can generally be divided
into two groups: Frontdoor Systems and Back-
door Systems. The alternative to prison prevents
a person from serving a prison sentence entirely.
Electronic monitoring is used instead of pretri-
al detention or short-term imprisonment. The
“Backdoor System” is used for parole after serv-
ing a partial prison sentence.®

A BRIEF HISTORICAL
PERSPECTIVE OF THE ORIGIN
AND DEVELOPMENT OF
HOUSE ARREST

We find the use of house arrest as a form
of punishment in the Middle Ages, naturally, it
was a very innovative step in that era, although
it should be noted that its subject was a quite
successful scientist at that time — Galileo Galilei,
therefore its use and relief probably happened
rarely and it was not widely used, although the
origin of the form of punishment was recorded
as the first proven fact in 1632 in Rome, Italy.®
Galileo’s work was a significant departure from
Aristotle’s thinking. His conflict with the Cath-
olic Church is also seen as an important early
example of conflict with authority and freedom
of thought, especially in the field of science, in
Western society, exemplified by the fact that
Galileo was forced to confess his “mistakes” in
a 1616 decree under the threat of torture. Gal-
ileo agreed and was brought to court. On June
21, 1633, he was sentenced to life imprisonment
and forced to renounce his ideas. After doing so,
the sentence was commuted to house arrest. He
was imprisoned from 1633 to 1638 and during this
period he was able to publish a few more works

tiary and Probation of Georgia. <https://matsne.gov.
ge/ka/document/view/3957873?publication=0> [Last
seen 16.08.2023]

9 Mchedlishvili-Hedrikhi K., (2017), “House arrest as an
alternative to imprisonment in juvenile justice — his-
torical, legal aspects and appointment Peculiarities”,
current issues of criminal law, N1, Thilisi, p. 65.

10 <http://chnm.gmu.edu/history/faculty/kelly/wciv/
science/galileo.htm> [Last seen 29.07.2023]

because he could receive visits from some of his
colleagues.

The mass use of house arrest in the last de-
cades of the 20th century was connected to the
development of technology and, accordingly, the
possibility of electronic surveillance. Experiments
on electronic human surveillance have been tak-
ing place since 1964 at Harvard University. The
first sentence of electronically controlled house
arrest was also handed down in the United States
in 1983, when Jack Love, a judge in the Albuquer-
que, New Mexico City Court, convinced a comput-
er technology dealer to develop a system for five
convicts to be electronically monitored. Initially,
the system was only used in the home, as it re-
quired fixed telephone lines. Later, in the 1990s,
mobile devices and Internet connectivity made
it possible for surveillance to be carried out not
only at home, but anywhere the convict moved.”?
After that, the said punishment spread so quick-
ly that by 1988 there were 2,300 convicts under
house arrest across 32 American states,” and ten
years later, by January 1998, there were already
95,000 electronically controlled house prisoners
in the states In other countries, namely Cana-
da, Great Britain, Australia, New Zealand, Singa-
pore, South Africa, Sweden and the Netherlands,
the number of convicts sentenced to house ar-
rest each year was relatively unpredictable. As
for Europe, this type of punishment, unlike the
United States of America, took hold later. Elec-
tronically monitored house arrest for minors was
introduced in Great Britain in 1989,

11 <https://ka.warbletoncouncil.org/aportaciones-galil-
eo-galilei-17> [Last seen 25.07.2023]

12 Kherkheulidze 1., (2014) “Probation Institute — Insti-
tute for Ensuring the Reintegration of Juvenile Of-
fenders” (Analysis of the Criminal Justice Approach
of Georgia and the USA), Mzia Lekveishvili 85, Jubilee
Articles Collection, Thilisi, p. 198.

13 Schmidt A., (1998) Electronic monitoring: What does
the literature tell us? Federal Probation, 62(2), P. 10.

14 <http://www.slate.com/articles/news_and_politics/
explainer/2009/01/youre_grounded.html> [Last seen
18.05.2023]

15 Dodgson K., Mortimer E., (2000) “Home detention
curfew — The First Year Of Operation”, Research Find-
ings, P. 110.

16 Mchedlishili-Hedrikhi K., (2017), “House arrest as an
alternative to imprisonment in juvenile justice — his-
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No matter how surprising, house arrest was
first used in Russia in 1795 against Count Bestu-
zhev-Ryumin.” According to P. I. Lyublinski, this
coercive measure was used as early as 1632 in
Shein’s case against Belosevski himself'® House
arrest as a form of punishment was also provid-
ed for in the 1923 Criminal Law Code of the So-
viet Union. In the indicated period and context,
house arrest was used for political and criminal
offenders, although the place of execution of this
punishment was not defined, which made it an
instrument of political punishment.”

Naturally, the international law system has
always influenced Georgian law, therefore, it took
several decades for Georgian law and the state
in general to receive the successful institutions
of the American and European model of juvenile
justice, including house arrest as a lighter form
of punishment in the Georgian legal space. The
institution of house arrest in Georgia has been
operational since September 1, 2015. This type of
punishment was used only for juvenile convicts,
in the cases provided for by the Juvenile Justice
Code and according to the established proce-
dure. From January 1, 2018, house arrest was im-
plemented in the Criminal Law Code of Georgia,
as well as for adults. Despite the fact that the
use of this type of punishment does not have a
long history, there are still some legal problems
both from the point of view of law-making and
law enforcement.

Georgian legislation offers different terms of
house arrest for adult convicts and minors, in the
case of an adult, a person without a conviction
may be sentenced to house arrest for a period
of six months to two years,? and for a minor, six
months to 1 year, as regulated by Article 69, Part

torical legal aspects and the peculiarity of the appoint-
ment”, current issues of criminal law N1, Thilisi, p. 64.

17 Makalinskiy PV., ( 1907 ), “Practical guide for judicial
investigators, M3a-8o 6-e, CI6, c: 425.

18 Lublinsky PY, ( 1906 ) “Freedom of personality in crim-
inal proceedings”, CM6 , c: 228.

19 Ibragimov T., ( 2017), “HISTORY OF THE DEVELOP-
MENT OF HOUSE ARREST AS A PREVENTIVE MEASURE
IN RUSSIA”, Novosibirsk, c: 57.

20 Part 2 of Article 47 of the Criminal Code of Georgia.
<https://matsne.gov.ge/ka/document/view/16426?-
publication=253> [Last seen 12.07.2023]

2 of the Code of Juvenile Justice. It is obvious that
there is no difference between the lower limit of
punishment for both minors and adults, and the
upper limit is not identical, and this indicates
disproportionality. Lowering the threshold has
long been suspected of being disproportion-
ately large.

It is especially important to develop an ap-
propriate legal norm, which will establish that
the competent authority for determining the
hours of house arrest for a minor can be both
the court and the local council when replacing
the remaining sentence with a lighter one.

It is also acceptable to take into account the
fact that until now there is no such legal record
in the current legislation that would regulate
the basic rules and conditions for determining
the regime of house arrest, which would take
into account the individual report of the person
and various types of circumstances, which would
present the main bases of the decision-making
body, which became the main argument for de-
fining a specific time period.

The legal mechanisms in the penitentiary
system, by which the unpaid part of the sentence
of the convicted person is replaced by a lighter
type of punishment - house arrest, should not
remain beyond the evaluation. In this case, the
local councils of the Special Penitentiary Service
represent the reviewing body, the number and
territorial distribution of which is determined by
Order No. 320 of the Minister of Justice of Geor-
gia.” The local councils are guided by Article 73 of
the Criminal Code of Georgia, Articles 40, 41 and
43 of the Prison Code, as well as “The local coun-
cils of the special penitentiary service, a state
sub-departmental institution included in the
system of the Ministry of Justice of Georgia On
approval of the procedure for consideration and
decision-making of the issue of early release” ac-
cording to the procedure approved by the order
No. 320 of the Minister of Justice of Georgia dat-
ed August 7, 2018. Of these acts, the Criminal Law
Code of Georgia and the Prison Code regulate

21 Order No. 320 of the Minister of Justice of Geor-
gia. <https://matsne.gov.ge/ka/document/
view/4289728?publication=0> [Last seen 01.08.2023]
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the specifics of replacing the unpaid part of the
sentence with a lighter one only in general, the
important details of the matter, such as the eval-
uation criteria and the measure of justification,
are determined by the above-mentioned order.
When familiarizing with the order, it is logi-
cal that the question arises as to how perfect the
defined evaluation marks are or whether some
criterion needs to be added, which will further
strengthen the justification of the local coun-
cil's decision. In this case, | consider it expedient
to write as the 6th criterion such an evaluation
mark as failure to make a summary decision in
another criminal case. Here, the mentioned cri-
terion can be a kind of help to the local coun-
cils, when the negative context is created only
by the nature of the crime, and this will further
strengthen the argumentation of making a neg-
ative decision, especially when the already con-
victed person has appealed the decision of the
council in court and there is a dispute regard-
ing the invalidity of the act, which is often the
case. A case when the justice enforcement body
fully satisfies the claimant’s claim and after the
release the person returns to the penitentiary
either because of a guilty verdict or because he
committed a new crime. Here, someone might
have the idea that the presumption of innocence
is violated in a way, although | cannot agree,
from whom a specific decision was taken at a
specific stage of the review, and in the resolu-
tion part, a corresponding reference is made by
the decision-making body, that for that stage, it
is meant the stage of consideration of the bene-
fits provided by the law. The criteria of the con-
text are outweighed by the negative, which does
not imply that such justification may be present
at other times, it may be evaluated positively by
the Council in the sense that at a specific stage
the goal of the punishment is not achieved and
the society outside the institution is not endan-
gered. On the one hand, it is undesirable for this
to happen, and if it turns out that the beneficiary
placed in the institution is justified, he can al-
ready apply to the council for the distribution of
the specified benefit, here, in this case, the local
council will make an appropriate decision based

on the new circumstances, weighing public and
private interests and their confrontation.

“Based on the procedure for consideration
and decision-making of the issue of condition-
al release from serving the sentence by the local
councils of the state sub-departmental institu-
tion — Special Penitentiary Service, included in
the system of the Ministry of Justice of Georgia”
according to the order of the Minister of Justice
of Georgia dated August 7, 2018 No. 320 Applied
punishment — encouraging facts, which testify to
the behavior of the convict in the penitentiary in-
stitution, how much he complies with the regime
requirements, whether he complies with the
rules defined by the institution’s statute, etc. Sh.
As one of the substantiating circumstances of the
decision by the reviewing body, it is recommend-
ed to make a relevant legislative change in such
a way that it is recorded that it is not necessary
for a disciplinary punishment to be valid, since
this is a general characteristic of the convicted
person’s personality and thus it is assessed what
kind of relationship he has with the rules of be-
havior established in the penitentiary institution.
In paragraph 21 of the petitions submitted to the
local council, there were many times the relevant
data on imposing multiple disciplinary penalties
and leaving them outside the evaluation of their
dynamics will only result in not taking into ac-
count the actions of the beneficiary when mak-
ing a decision, which is incorrect. In such a case,
we come again and again to the discussion with
the goals of the punishment, that if the convict
shows antisocial behavior tendencies again at a
certain stage in the penitentiary institution, there
is a probability that the same will be revealed in
the case of release. Therefore, it is important to
evaluate the invalid disciplinary punishment of
the convicted person in conjunction with other
factors, with the appropriate evaluation marks,
after which the council will make the appropri-
ate decision.

Local Council, as an administrative body, is
obligated to make a decision based on the dis-

22 Order No. 320 of the Minister of Justice of Geor-
gia. <https://matsne.gov.ge/ka/document/
view/4289728?publication=0> [Last seen 01.08.2023]
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cretionary authority, taking into account public
and private interests. “The discretionary authori-
ty of an administrative body is seen when, in the
case of establishing the conformity of the ac-
tual composition of the law and the fact, it has
the opportunity to choose the appropriate legal
result”? where the interests of each party in a
specific case should be evaluated, contrasted
with the other interest and checked.?* Here, the
question may arise as to how authorized the lo-
cal council is to rely on only one criterion when
considering the issue of replacing the remaining
sentence with house arrest. According to Article
2 of the General Administrative Code of Geor-
gia, Section 1, Subsection L, the discretionary
authority gives the administrative body or offi-
cial the freedom to choose the most acceptable
decision from several decisions in accordance
with the law based on the protection of public
and private interests. Taking into account the
mentioned norm, we can conclude that the lo-
cal council is not limited to give priority to only
one main criterion, for example, the nature of the
crime, when deciding on the matter of replacing
the unpaid part of the sentence with a lighter
one, here the council is authorized to assess how
appropriate it is to replace the remaining sen-
tence with house arrest. This should be dictated
by the inner conviction of the members of the
Council and should be based only on a quali-
fied assessment of the objective and subjective
circumstances of the disputed issue. Based on
this, only one criterion may become the basis for
making a negative or at least a positive decision.

It is important to pay attention to the part
of the Public Defender's 2022 report? that deals
with the procedure for conducting oral hear-
ings, whereby the Public Defender recommends

23 Turava P., (2020), “General administrative law”, Thilisi,
p. 100.

24 Tskhadadze k., (2016), “Relevance of constitutional-le-
gal principles for administrative law”, popular scientif-
ic journal of administrative law, Thilisi, p. 10.

25 Article 2 of the General Administrative Code of Geor-
gia, Article 2, Part 1, Subparagraph L. <https://matsne.
gov.ge/document/view/16270?publication=43> [Last
seen 07.08.2023]

26 Special Report of the Public Defender of Georgia for
2022., (2022), Thilisi, p.60.

making changes to the Prison Code and defining
mandatory criteria for conducting oral hearings
by the local council. I think that the legislative
initiative to amend the prison code is inappro-
priate, since it violates the discretionary powers
of the council. In addition, all mandatory criteria
are expected to be of a general nature, which are
taken into account based on unwritten norms, in
addition, there are cases when the petition and
case materials presented to the Council do not
necessarily require additional questions. Accord-
ingly, the writing of mandatory criteria will lead
to the consideration of an unreasonably large
volume of cases at the oral hearing, which cre-
ates the risk of violating the legislative deadline,
as well as deprives the party of the opportunity
to enjoy timely and quality justice. In addition,
it is necessary to take into account the fact that
the activities of local council members are un-
paid, they are employed in different institutions,
if the human resources of the local council appa-
ratus will increase, at the same time, the council
members will be fairly compensated, then it is
possible to start discussing the process of imple-
menting the given legislative change, although
Based on today's data and existing circumstanc-
es, it is impossible to implement an appropriate
response at this stage.

In today’s situation, if we look at the contents
of Article 43, Part 8 of the Prison Code,” it cre-
ates some ambiguity in terms of consideration
of replacing it with a lighter punishment. In the
mentioned norm, it is not explicitly stated that
if the convicted person’s petition to change the
remaining sentence to house arrest was reject-
ed, he has the right to apply to the local council
to change the remaining sentence to community
service. The discussion on this norm can be tak-
en in two directions: in the first case, we should
equip the convict with the right of appeal in the
sense that the petition of the beneficiary will be
considered for community service despite the
fact that 6 months have not passed since the re-
fusal to change the remaining sentence to house

27 Section 8 of Article 43 of the Prison Code of Georgia.
<https://matsne.gov.ge/ka/document/view/91612?-
publication=39> [Last seen 07.08.2023]
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arrest, and we should cite as an argument the
fact that he They did not reject the request for
commuting to community service, the fact that
they did not replace the remaining part with
house arrest does not mean that the local coun-
cil will discuss commuting with community ser-
vice at the next session. The second reasoning
should be developed in such a way as to limit the
right to review from the point of view that since
both types of punishment are of a lighter type,
it is mandatory to pass the term established by
the prison code against the background that the
norm itself offers a general record in relation to
the given topic. If we carefully observe the con-
tent of the above-mentioned article, we will un-
derstand that the entry in the legal norm - “on
the same charge” refers to all types of lighter
punishment in general, and not to a specific one,
therefore, we can conclude that if the convicted
person refused to change to work useful for so-
ciety, it is mandatory to go out six months after
refusal to consider a motion to commute the re-
maining sentence to house arrest. The same rea-
soning was developed in the decision of the Ad-
ministrative Affairs Board of the Thilisi City Court
of April 29, 2022, where the court shares the po-
sition of the defendant (local council) and notes
that the legislator considers it possible to discuss
the motion submitted to replace the unpaid part
of the sentence with two different punishments
of a lighter type by observing the 6-month peri-
od, When submitting the mentioned deadline in
an exceptional manner or at the same time.?®
Acceptability is also taken into account as to
what is meant by the entry specified in Section 8
of Article 43 of the Prison Code - “special circum-
stance”?® Not a single legal act, like the Prison
Code, contains a list of special circumstances or
any kind of definition that would allow the coun-
cil to consider the convict's petition to change
the remaining sentence to house arrest in vio-
lation of the deadline set by the legislation. It is

28 Decision N3/ 3207-21 of April 29, 2022 of the
Administrative Affairs Board of Thilisi City Court .

29 Section 8 of Article 43 of the Prison Code of Georgia.
<https://matsne.gov.ge/ka/document/view/91612?-
publication=39> [Last seen 07.08.2023]

recommended, from this point of view, to make
appropriate changes in the Prison Code and to
give an explanation to the “dead record” of the
given norm, which will contribute to the devel-
opment of practice in this direction. As one of
the special circumstances, we can consider the
case when the justice-executive body obliges
the local council to issue a new individual ad-
ministrative-legal act in connection with the
motion to replace the remaining sentence with
house arrest. From here on there shouldn't be
the waiting process, as to when the six-month
period, established be the legislation, will pass
after the refusal of house arrest. | think, that the
above discussion will help the person interest-
ed in this topic to further develop the process of
scientific research and expand the list of special
circumstances.

It is also necessary to analyze whether it is
possible for the local council at the request of
the convict to simultaneously consider the pe-
titions regarding the replacement of the unpaid
part of the sentence with both types of light pun-
ishment. If we think about it, we will see that
the convicted person petitions the council for
the application of a specific type of light pun-
ishment, and the administrative body makes the
decision within the framework of the submitted
request. It is significant that the legislator does
not limit the author of the petition to submit a
request/petition regarding the use of only one
type of punishment, which gives the Council the
opportunity to discuss and make one or two dif-
ferent decisions if both petitions are submitted
at the same time. Based on this, we conclude
that it is quite possible to consider the issue of
replacing the remaining sentence with commu-
nity service and house arrest for one convicted
person in one session.

That house arrest is an effective and real
alternative to imprisonment in Georgia is evi-
denced by the above-mentioned provisions, as
well as the statistical data that confirm the num-
ber of decisions taken by local councils to re-
place the remaining sentence with house arrest,
as well as the number of appeals to the specified
authority. In particular, during the 12 months of
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2022, 2,580 petitions regarding the replacement
of the unpaid part of the sentence with a lighter
punishment — house arrest were considered. 270
convicts had the unpaid part of the sentence re-
placed by house arrest (7 women and 263 men,
including 0 - minor men, 0 - minor women). 2310
convicts were not satisfied with the petition to re-
place the unpaid part of the sentence with house
arrest.’® The only thing that emerged during the
research process was the fact that until this stage
neither the court nor the local councils produce
such statistics, which would show the person in-
terested in the issue the number of persons re-
turned to the penitentiary institution in terms of
gender and age, indicating the grounds of con-
viction. Based on this, it is necessary to develop
such an accounting rule, which represents the
mentioned concepts together, with one standard,
in a broken form. The main goal is to assess how
effective the form of punishment is and whether
its use has harmed public and private interests,
even in terms of not achieving the goals of the
punishment.

Observing the practice of the local council,
the need to issue an order of the Minister of Jus-
tice, which determines the procedure for making
a decision on the change in the regime of execu-
tion of house arrest, was also highlighted. This
will simplify the decision-making process for the
decision-making body, as well as determine the
rationale for the decision. It is necessary to write
in the order the guiding standards - criteria for
the change in the regime of execution of house ar-
rest, as one evaluation sign we may consider the
existence of an agreement signed between the
released person and the employer, which states
that the specified time objectively prevents the
person from performing his work perfectly due to
the specifics of the work, also the following crite-
rion may be the person The degree of health con-
dition, which proves the need to make a change in
the decision made by the local council, because
the beneficiary should be fully provided with the
necessary assistance from the medical staff, etc.
Sh. As much as possible, the time determined by

30 <http.//sps.gov.ge/ka/public-information/2/>
seen 21.08.2023].

[Last

the council should help the released person to
rehabilitate in the society, however, such cases
should not be overlooked, where it is necessary
to define a relatively strict regime where both
private and public interests should be balanced
again and again, this applies to such cases when
the court from the side, the local council was in-
structed to issue a new act on the release of the
convict, the factual circumstances contained in
the petition creating the necessity to establish
the mentioned regime. This especially applies to
cases when the position of the local council and
the justice enforcement body is radically differ-
ent from each other, the person meets 4 out of
5 criteria to refuse to change the sentence, while
the court takes a completely opposite position
in its decision. As we can see, a number of issues
have accumulated for this stage, which have not
been discussed in the scientific community until
now. Most of the above statements are the first
attempt at a complex study of the research topic.

COURT PRACTICE MORE LIGHT
FACIAL PUNISHMENT - HOUSE
ARREST OF USE TO THE ISSUE
WITH REGARD TO

In the present chapter, the issue of ordering
house arrest will be discussed only based on
judicial practice, only a part of the cases where
small flaws have been identified has been select-
ed, this does not serve to criticize or reprimand
the court, but rather the process of avoiding vio-
lations and reducing the number of errors in the
future, as the objective truth will be established.

T. Bilis, in one of the judgments, when deter-
mining the hours, the Chamber of Criminal Af-
fairs refers to the first part of Article 69 of the
Code of Juvenile Justice - according to the first
part of Article 69, during the period of house ar-
rest, he shall be obliged to stay at his place of
residence from 22:00 to 07:00.>' Regarding the re-
gime of house arrest, the court wrote only this
in the verdict. Based on what the judge deter-

31 Judgment of Thilisi Court of Appeal of November 27,
2017, case No. 1a/g-27-17.
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mined this period of time, to what extent specific
factual circumstances were taken into account,
which shows the necessity of its determination,
nothing similar is clear from the judgment. It
is advisable to include some argumentation in
the justification part when discussing the use of
house arrest.

The obligation to stay at the place of resi-
dence and the specified period of time when im-
posing house arrest as the main punishment is
indicated by the judgment of the Criminal Cham-
ber of the Thilisi Court of Appeal dated January
04, 2020, by which in the judgment of the Mtskhe-
ti District Court dated May 05, 2019 P. Regarding
B, the part of the punishment was changed. P.
B. He was found guilty of committing the crime
provided for in Article 19, 177, Part 2, Sub-para-
graph “b” of the Criminal Code of Georgia, and
the form and measure of punishment was deter-
mined to house arrest for 2 (two) years. P. B. He
was released from custody in the courtroom. P.
B./s time in prison was included in the term of
his sentence - from January 10, 2018 to January
14,2018 and from May 5, 2019 to January 4, 2020.
From the verdict, it is clear that Tbilisi Court of
Appeal P. 2 years of house arrest was determined
as the form and measure of the punishment for
B.>2 However, he did not indicate the regime con-
ditions, during which period he should be in the
residential area, and there is no established rule
regarding the obligation to stay in the residential
area. Based on this, we can conclude that the rule
defined by the first part of Article 471 of the Crim-
inal Code of Georgia was violated by the court.

According to the judgment of the Thilisi City
Court of October 20, 2017, L. ). He was found guilty
of committing a crime under the first part of Ar-
ticle 177 of the Criminal Code of Georgia and was
sentenced to house arrest for 8 months. L. J. was
obliged to stay at the place of residence from
03:00 to 08:00. It is clear from the above judg-
ment that the judge L. J. was ordered to stay at

32 Judgment of January 04, 2020 of the Criminal Cham-
ber of the Thilisi Court of Appeal, case No. 1a/g-04-20.

33 Criminal Code of Georgia. <https://matsne.gov.ge/
document/view/16426?publication=253> [Last seen
21.09.2023].

his residence from 3:00 p.m. to 8:00 a.m.* | be-
lieve that the imposed regime is unreasonable
from the point of view that the rehabilitation of a
person is completely impossible at the given mo-
ment, in this case it is pointless to even discuss
the issue of the possibility of receiving an edu-
cation. In addition, the given circumstance may
facilitate committing a new crime.

As for the existing judicial practice regard-
ing the decisions made by the local council, we
cannot avoid discussing their non-uniformity. A
clear example of this is the decisions of the Ad-
ministrative Affairs Board of the Thilisi City Court
dated March 4, 2022% and February 28, 2022,3¢
which were issued against the same person,
based on identical factual circumstances, in one
case the judge partially satisfied L. K. In the sec-
ond case, he did not satisfy the claim, and the
part of the justification is so well argued that an
objectively thinking person will not even notice
the special difference when reading them. L. K.
He was convicted many times, in the past he was
given the benefit provided by the law, although
this was not found to be a positive circumstance
that changed his behavior and was again imple-
mented by L. Various types of crimes, including
robbery, were committed by K. Accordingly, the
justification of the decision of the Thilisi City
Court of March 4, 2022, only on the basis that
the appealed act does not contain sufficient jus-
tification regarding the reason for the negative
decision of the disputed issue by the administra-
tive body is disputed, even in the sense that no
reference is made as to what circumstances the
review body left outside of the assessment. And
why did he satisfy his claim in part, when there
are 3 evaluation marks out of 5 guiding standards
in his case. The argumentation that this was dic-
tated by the inner conviction of the judge is not
sufficient justification in this case. It is expedi-
ent, in the presence of similar circumstances, to
develop the judicial practice in such a way that

34 Vardzelashvili 1., (2020), “Some issues of sentencing
(analysis of judicial practice)”, Thilisi, p. 28-29.

35 Decision N3/7692-21 of March 4, 2022 of the Admin-
istrative Affairs Board of Thilisi City Court.

36 Decision N/8099-21 of February 28, 2022 of the Ad-
ministrative Affairs Board of Thilisi City Court.
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some common standard is formed and there is
no place for non-uniform decisions to be made.
In the process of the research, there were
also cases where completely unsubstantiated
decisions were taken from the justice imple-
menting body in relation to the results of the lo-
cal council, which directly concerns the issue of
replacing the remaining sentence of the convicts
with house arrest. As an illustration, we present
to you the decision of the Administrative Affairs
Board of the Thilisi City Court dated December
14, 2020, by which G.)'s claim was partially sat-
isfied. While considering the issue of changing
G.)/s remaining sentence to a lighter one - house
arrest, the council took into account the convict's
attitude towards the institution's administration
and other personal characteristics. The fact of
encouragement during the serving of the sen-
tence, although the attention was focused on the
nature of the crime, there was a combination of
crimes, in particular, the threat of harming health
was carried out by G.J. In addition, domestic vi-
olence in the presence of a minor, which caused
physical pain and suffering to the victim. In ad-
dition, the fact that G.). In the past, he was con-
victed for committing a crime related to property
- fraud. Accordingly, the nature of the committed
crime, the circumstances and circumstances in
which the crime was committed, as well as past
convictions had a particularly negative impact on
the consideration of the issue of the convicted
person by the local council. Accordingly, for that
moment, he considered that the negative opin-
ions accompanying the criteria defined by the
order of the Minister of Justice 320 could not be
nullified and could not be outweighed by other
positive context criteria. Against the background
of these factual circumstances, Judge G.J. The
claim was partially satisfied on the grounds that
the wife G.). He forgives the illegal act committed
against him and has no complaints with him.> In
this case, as we can see, the judge rejected the
criteria defined by the Council’'s guideline stan-
dard and brought forward the notarized consent
of the victim in the case, against the background

37 The Board of Administrative Affairs of the Thilisi City
Court of December 14, 2020, Decision N3/4313-20.

that the position of the victim is not at all an
evaluation mark established by the mentioned
act. There is no understanding of the victim’s
point of view, although partial satisfaction of the
claim on this basis alone is completely unfound-
ed. | think the Council rightly made a negative
decision to change the remaining sentence of
G.). to house arrest, it is his positive obligation
to take care of creating normal living conditions
for minors. on living in a safe environment. The
priority of the minor's best interest first of all in-
volves taking care of his safety, health protection,
normal physical, moral and mental development,
therefore, the judge should take the mentioned
circumstances into consideration.

As for the practice in the higher instance, the
situation is as follows: the appellate court rarely
changes the decisions made by the court of the
first instance, in the legal assessment of leaving
them unchanged it is mainly noted that the fac-
tual circumstances have been correctly assessed
by the city court and the legal validity of the de-
cision does not raise doubts. The amendment of
decision No. 3/6450-19 of the Thilisi City Court of
November 21, 2018, by which the lawsuit of the
convicted person was fully satisfied, is included
in the exceptional circle. Based on the factual
circumstances of the case, the Thilisi Court of
Appeal partially satisfied the appeal of the local
council and ordered the administrative body to
re-examine the case based on the investigation
of the circumstances essential to the case.®®

In the case of the Court of Cassation, the
practice of appealing the decision of the Court
of Appeal has been introduced in the peniten-
tiary system for several months, at this stage,
the majority of the decisions of the Administra-
tive Affairs Chamber of the Supreme Court re-
fer to leaving the cassator’'s appeal against the
decision of the Administrative Affairs Chamber
of the Court of Appeals unconsidered, even the
Supreme Court’s ruling of May 30, 2023, which e.
The cassation appeal of E. was left unconsidered
by the court of cassation and the ruling was is-
sued using the first article of the Administrative

38 Thilisi appeal Decision of the court No. 3 b / 295-19 of
September 11, 2019 .
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Procedure Code, Articles 60, 396, 399 of the Civil
Procedure Code.*

RELATIVE TO HOUSE ARREST -
LEGAL DESCRIPTION

This chapter will discuss the peculiarities of
using house arrest against the background of legal
traditions and experience of foreign countries.

The electronic bracelet was first introduced
in the USA in 1983 and immediately attracted
the attention of criminologists from other coun-
tries. Its purpose was to relieve the overcrowded
prisons. After the US, electronic surveillance was
introduced from 1998 to 2000 in European coun-
tries, Sweden, Great Britain, and the Netherlands
and later also in Switzerland, Spain, Portugal,
Italy, France, Belgium and Germany either as a
codified obligation or punishment or as a pilot
project. Electronic wristbands are particularly
popular in Sweden, Great Britain, the Nether-
lands and Belgium. In Southern European coun-
tries, they are used relatively less.®

of some countries, the name of house arrest
is simply changed and it is called house arrest.
Slovakia is such a state. According to the Crim-
inal Law Code of Slovakia, a person is liable to
stay away from home for up to 1 year. Criminals
sentenced to stay away from home are subject to
the following conditions:

e The offender is obliged to stay at home

for a certain period of time committed by
a court decision;

e The offender
decent life;

e The offender is obliged to submit the
required report to the surveillance elec-
tronic monitoring, if he has been ordered
to do so by a court decision;

e The offender has the right to leave his
home only when it is based on urgent rea-
sons for the necessary time.

is obliged to lead a

39 Judgment of the Supreme Court of May 30, 2023 Nbs-
283(K-23).

40 Collective of authors, (2016), “Trends of Liberalization
of Criminal Law Legislation in Georgia”, Thilisi, p. 700.

Any breach of these terms may result in the
revocation of any alternative penalty imposed.
If this is the case, the court will change the two
days of the unfulfilled curfew to 1 day of impris-
onment. The Criminal Procedure Code of Slova-
kia does not provide for a special norm on elec-
tronic surveillance. Supervision of the offender is
carried out by probation and mediation officers,
perhaps through visits to the offender’s home. In
the Slovak Republic, a special act is still under
discussion — whether electronic monitoring will
be used or not. There are many issues that need
to be resolved before the bill can be passed. For
example, what kind of electronic devices should
be used, issues of the dignity of the offender, the
scope of privacy of the offender and his family,
the ethical aspects of the execution of a sentence
of imprisonment, issues of sexual and domestic
violence offenders.”

In the home country of the electronic wrist-
band, the US, as a rule, this device is used against
people with a low risk of committing a crime.
These are persons who have committed light
health damage, light or medium crimes against
property, who are characterized by a low risk of
recidivism and appear to be part of a solid social
background. This punishment is especially often
used in the USA and Sweden for drunk drivers
who have committed a crime.*

In England, electronic bracelets are mainly
used for property, traffic and drug crimes.

Pilot programs for the use of electronic wrist-
bands have been implemented in the Nether-
lands since 1995. Electronic wristbands are used
not only for those who are inevitably facing
short-term imprisonment, but also for parole. In
the Netherlands, e-mail we also find a combina-
tion of bracelet and community service.*®

In Spain, convicts are subject to house arrest

41 Tobiasova L., (2007) “Development And Construction
of the European Legal System, Alternative Penalties”
Bratislava, p. 271.

42 Kubik, (2001) “Strafen und ihre Alternativen im
Zeitlichen Wandel”, Berlin, S:618.

43 Onel., (2012)VerfassungsmaRigkeit und Effektivitat
der “Elektronischen FuRfessel”, in: Jahrbuch des Krim-
inalwissenschaftlichen Institutes der Leibniz Universi-
tat Hannover, B. 1, S: 13 .
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(house arrest) for a maximum of 12 days. An of-
fender who is sentenced to stay away from home
is obliged to serve the sentence imposed on him
in his home or in another place, as determined by
the court order from the judge. The sentence may
be executed in parts, that is, with one or more
interruptions. The duration of the sentence re-
mains the same, although it works intermittent-
ly, only on Saturdays and Sundays (staying away
from home on weekends). Weekend (weekend)
curfews are imposed during sentencing and they
usually work in the prison closest to where the
offender lives. A judge or court may, through sen-
tencing, order indoor detention on other days of
the week or in a different location. If the offender
has two unauthorized absences (negligence) the
superior judge can impose the sentence without
any delay (termination). Currently, Spain will see
a bill to repeal (weekend curfew) because it is in-
effective, as shown by seven years of (unsatisfac-
tory) experience with this type of punishment.*

Of the German states, the state of Hesse has
the most experience in using electronic wrist-
bands. This party introduced this new means of
control since 2000. The Hesse pilot project en-
visaged the use of an electronic bracelet in the
following cases:

1. Imposition of duty in case of a condition-
al sentence;

2. Instead of
al sentence;

3.Behavior control after preventive detention;

4.instead of pre-trial detention and later also;

5. When pardoning the land of Hessian ac-
cording to the Law on Pardoning;

6. Later, the blood of minors was added to
this list.

A special measure of law. “Preliminary re-
lease” of minors four months before the execu-
tion of the sentence, to adapt to the conditions
of freedom.

In all these cases, an electronic bracelet can be
used only and only when the use of imprisonment
without it would be an urgent necessity. In this

revoking the condition-

44 Tobiasova L., (2007), Development And Construction
of the European Legal System, Alternative Penalties,

Bratislava, p. 272.

way, the electronic wristband in Hessen serves two
functions. This is either an alternative to manda-
tory imprisonment, or a means of supervision for
those released from preventive detention.*

In some countries, part of the cost of elec-
tronic monitoring is reimbursed by the convict. In
Austria, this amount is 22 euros per day.46

The comparative analysis reveals that the exist-
ing system in Georgia is radically different from the
point of view that house arrest is not divided into
forms, as well as the amount of fees imposed in the
case of execution of house arrest through electron-
ic supervision is also different, as well as social.
Exemption of vulnerable persons from payment of
the said tax, during the research process it was not
possible to find such a norm that regulates the cir-
cle of persons exempted from payment of 22 euros
daily in Austria, the fact that the decision-making
body for the appointment of house arrest and the
manner of its activities, along with its functions, is
radically different from our country should be tak-
en into account.

CONCLUSION

As we can see, house arrest is an alternative
form of imprisonment and is not alien to Geor-
gian legislation, the court practice and the past
period have clearly, with all clarity, presented its
positive and negative aspects, which were dis-
cussed in the present article with a general legal
description.

As a result of the study of practical and scien-
tific materials, | consider it appropriate to formu-
late several provisions that include an innovative
solution to the existing shortcomings in relation
to the present topic:

It is appropriate to interpret house arrest as
a type of non-custodial punishment, which im-
plies the obligation to stay continuously at the
place of residence of the convicted person/mi-

45 Mayer M. (2004), “Modellprojekt elektronische
FuRfessel, Freiburg im Breisgau, S:16.
Mchedlishvili-Hedrikhi K., (2017) “House arrest as an
alternative to imprisonment in juvenile justice — his-
torical, legal aspects and peculiarity of appointment,
current issues of criminal law”, N1, p.70.

46
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nor during the corresponding period of the day
and night established by the legal act. Execution
of sentence using means of supervision.

Georgian legislation offers different terms of
house arrest for adult convicts and minors, in the
case of an adult, a person without a conviction may
be sentenced to house arrest for a period of six
months to two years, and for a minor, six months to
1year, as regulated by Article 69, Part 2 of the Code
of Juvenile Justice. It is obvious that there is no
difference between the lower limit of punishment
for both minors and adults, and the upper limit is
not identical, and this indicates disproportionality.
Lowering the threshold has long been suspected of
being disproportionately large.

It is also acceptable to take into account the
fact that until now there is no such legal record
in the current legislation that would regulate the
basic rules and conditions for determining the
regime of house arrest, which would take into ac-
count the individual report of a person and var-
ious types of circumstances, which would clear-
ly present the main grounds on the part of the
decision-making body, which became The main
argument for defining a specific time period.

It is appropriate to write in the order of the
Minister of Justice No. 320 as the 6th criterion
such an assessment mark as failure to make a
summary decision on another criminal case.

It is important, when discussing the distribu-
tion of benefits provided by law, the invalid disci-
plinary punishment of the convicted person should
be evaluated together with other factors with ap-
propriate evaluation marks, after which the appro-
priate decision will be made by the council.

It was determined that the local council is not
limited to give priority to only one main criterion,
for example, the nature of the crime, when mak-
ing a decision on the issue of replacing the un-
paid part of the sentence with a lighter one, here
the council is authorized to assess how appropri-
ate it is to replace the remaining sentence with
house arrest. This should be dictated by the in-
ner conviction of the members of the Council and
should be based only on a qualified assessment
of the objective and subjective circumstances of
the disputed issue. Based on this, only one crite-

rion may become the basis for making a negative
or at least a positive decision.

Writing mandatory criteria will lead to the
consideration of an unreasonably large volume
of cases at the oral hearing, which creates the
risk of violating the legal deadline, as well as
depriving the party of the opportunity to enjoy
timely and quality justice.

The legislator considers it possible to con-
sider the motion to change the unpaid part of
the sentence with two different punishments of a
lighter type by observing the 6-month time limit,
when the mentioned time limit is not protected
in an exceptional manner or when it is submitted
at the same time.

Not a single legal act, like the Prison Code,
contains a list of special circumstances or any
kind of definition that would allow the council
to consider the convict’s petition to change the
remaining sentence to house arrest in violation
of the deadline set by the legislation. It is rec-
ommended, from this point of view, to make ap-
propriate changes in the Prison Code and to give
an explanation to the “dead record” of the given
norm, which will contribute to the development
of practice in this direction.

The legislator does not limit the author of the
petition to submit a request/petition regarding
the application of only one type of punishment,
which gives the Council the opportunity to dis-
cuss and make one or two different decisions if
both petitions are submitted at the same time.

During the research process, it was revealed
that until this stage, neither the court nor the lo-
cal councils produce such statistics that would
show the person interested in the issue the num-
ber of persons returned to the penitentiary insti-
tution in terms of gender and age, indicating the
grounds of conviction. Based on this, it is neces-
sary to develop such an accounting rule, which
represents the mentioned concepts together,
with one standard, in a broken form.

Observing the practice of the local council,
the need to issue an order of the Minister of Jus-
tice, which determines the procedure for making
a decision on the change in the regime of execu-
tion of house arrest, was also highlighted.

Mariam Gelashvili
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The article selects only a part of the cases
where small flaws are revealed, this serves not to
criticize or reprimand the court, but rather to the
process of avoiding violations and reducing the
number of errors in the future, as the objective
truth is established.

The presence of non-uniform practice re-
garding decisions made by local councils was

highlighted.

By comparison - by conducting a legal analy-
sis, the existing system at the national level was
compared with the models known at the interna-
tional level, the peculiarities of the use of house
arrest were highlighted against the background
of the legal traditions and experience of foreign
countries.
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3Mmomadgdn, MoE 9gadysmgds 9dyYysMmnds 3Mogdhngnb mMmBs vbo-
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30 306mbBAEadMmMOnL sMoboboMdngmm damadsmgmdsd, Lobo-
dommmmb dbMosb sMagmmgzommazsabo 3Mogdhngnb sMbydMOSD
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0000MmMy000), bLhshoLbHNZIMO dMBoE39Fg00L dMNEb3gxMMO.T,
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bHoMNe 30Bbs 0bobogb Tmbeab dobosdshndMmmonb bLodo-
MoydMngn 076900Ls o MaMdNL goM33939, oMo Abmmmme Lods-
MM390ML, 3Me39© LOBdM3sMZaMgmab DmngMmo J39ybob dogs-
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momdY, M3 300093 IBM™M LBNBHYIMILMLY O IMdZoMABIMM3Z36L
3obob oMAgbomo Lobggmab dobododndmmodom dgE3mab Lo-
doMmomgoMmngn 3Mmomgdgdab dgEbogmym 33maz0b 3MmEqLUL;
3oMo 0d0Ly, 30B60® 0bObO3L godmygbgdom 3Moghngsdn -
393909 J93MAsms 3bamadaby o dnbsdshndmmonb dmabL-
M03909 bmMAg0dn oMbYOymMo bamM3zggo0Lb sIMbagb3zmMymoE
093609MymMo EobLadyMydmMn Mg3mInbmaEngdnb d983y3539000.

3o6bmMmEngmadymo mgmmoyann/gd3nMoymo 33mg30b dg©9-
3900 LadPomMYdL ndmg3o LHahnodn gozgnwgb badsMmmmydMmo-
30 3bam0dn HA3960 939y60bom3z0L 0godg JEbm sMobodsthndmm
Lobggob dgdMMYds/e033000MY03DY, M7 MIII6SE gosdsmm-
™o 3mbndbymads LEZbMBAYOdMM bM3ENd o My dgndmydy
39390009 d0bo 890aMIAn ©sb3g6s/bLMYMYmMaNLsM30L, ML,
bLodMmEMM 3800, dndoMmmymos 099,396, MM bEmMo 3mI3wmgd-
LMo Boamadnb d9H3d®, 0NN 3M 3JMbEIL MMEMME goo-
By39dhomgdab d0dmgdn MMEsbmML, nbg LabodaMmmbL dbMnob
0mb0ndbymo bLodommnmgdmngn 3gJob0dTb godmynbgdob Mmomdes-
9 0M1gMmmazammzabn 3Magdhnznb sMLbYOMOSDL.

60600@g00Mg 6odMMTNL Fomzggm mo3dn sbAymo 3Mm-
0mgdnb 33mag30bob Zodmygbgdymons MmammE obhHmMo o,
gmmIsmym - ;mmanznmn, omadshyMmo, gmmsmymd - 0gMoo-
Jmo, d9eMgonm bodomommgdmngn, smbgmommonmon, boba-
0o 9gomEgon. dbg3g, godmygbgdymoas LodoMmogdnMnzo
bAHIBHOLAHOZNL AMBSEYTY00 dEZNEMMOMNZN LodgMgdab, obg39, Lo-
LadoMmMbL 3MagdHnldnL dgLBs3NLY S obBMZogdab Bndbom,
bmmmm ©sbizbom 6abnmo gdm3bgds, 010 980500909 YOHINY-
0900, MmImydoiz Jomydymos EsbIgma bognmbgdob dgbbsgmo-
Lo o LOFYEb0YMM EoTYFa3900L 893S .

LJI3336dM LOOY3IBN: dnbo3ohndMmMdY, Axx33LYONL
3M0hM0yd900 (Igx33bgd0m0 6036700), bodshndmm bobggano

ddba3da™®0

0060390Mm3q  Jomoym  bodommomdon
OONNENY  3obLaggmMmydyma  yygMomg-
00 993939 Mmammz bobbmmab bLodommmab,
0bg  LoLzgMOMbMYMgoL bodomMmmab  Jo-
bmb3omMmoOnL  330560Do30ob, 306506
3o6mbab bLNB3oEMy oM dAMABES godmboge-
oo 3Moghngadn 8994dbomon dgmdomgmodnbo.
ommm Bangddo gobbmMmngmydymds ydmgz-
Mmooy ds 3MmEgLbadds, 9gMym3g, bobbmob
Lodomagnalb dmanohnidnb dgMaNdBIEND

3MobO3sMndMm bLobxgmgdalb Mmmao Mmo30by-
0Mo BoMmAmohnbs. bEMMgE dnbododndmm-
o0b 0bbHHIHO odgMmamndaEnab gMo-9-
Mo godmmhgym godmbohgmgdo dgndmgds
Aonmzgammb  oMabododndmm  LabEgMMogsb
oMy dbmmme LMYMBmM3zsbo dbyo3zM©]-
0ymgoob dngm Adgbomo ©obsdoymalb 89-
mb3g3000, oM309© dMILMYMBEMM3690MS6
0000Mm90nmoE3. gL doMmomoEo© dob3nmm-
09070 ndom, MM3 dnbodsndMmods mo30-
LIBMYdOL dM339mM0L MmamMmE MgomyMo,

0bgy 9x899H0obn sphgMmbohngzgos, MmIgmog
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oM oMmob oge3zdnmydymn dbzo3zMmgoymab
LOBMBOMYONLYZED LMY AdDMENMYOSLMSO
©o BoMIMO3agbL mMo30LyTMgdab sm339mab
3o0mynbgdab 99dmy30L, oby39, BLFS3MOI-
Oymms MybmEnamndsEns — Mgadamahoznab
LYY390090m LYo dL. sdnm, MmgmME 3bg-
0030, 30M0OMbB063MIEIZM o dMamgym
4090900LM06 dMdmmab LygmMmdn Lobgm-
d60xym 3339 0ygb90L 9.6. ,,3mbH3M0TnbsyM
Bodobomabgdgm® bmmAgoL, MmMIJMmMogeb
gmm-gmmnns dnbodohndmmdnb ©obnd3bob o
SbMymgoab bLodommnmydMmogzn bLoxyyd3zmy-
00 ©o bbge.

bodommzgamdn bobggeab o8 babab 9dm-
90086, MMAgmbol ™v3nb dbMng, oME oY
0bg oo bbab nbhMmMas 8930, gog0e bozdom
39Momo, 39033sms goM3399mo 9g3b0gMy-
oo obomadn ImEqdnmo LodommmydMozn
0b6LHOHIHOL 98399dH036 BY6JEMbaMgOSLMSH
0000MmmM900m. 99Lo0sdnbo®, Mydab gobbogm-
39, M030b0 d9x33LY0900000 o MHY3MI9b@o-
309000, 3304MmO, Logzdome 360d369MmMze-
600, 300 y3Mm 08 gMbYBY, MMES 030 33M™o3
MmAgos  LOBMZOEMYONL V330M3900L TY-
003 md0g9ho.

0900L dgdHyomymmos gobsdnmmods dno-
LobgMBBEMydMN30 306MBAYdMMANL sMo-
LobomMdNgMm BgmMdoMmgmdad; bobodsmmnmmb
abMoEob sMogMmmazammazabn 3Magdhngob ofM-
LgOMdLd L3gEnsmyMo 3960(hgb30Ma LLTLY-
byMmab sgnamdmngn bodgmgdab dogM domyg-
0™ 3oyby39MH0my09000 ,,300000653000106
0005Mmm900m; LAHsHOLHOZYMo TMbBoEgdgdab
dMYMoEb3gmmosd, Mo3 gbyds 03 3oMms 39-
6o(hgbsnym obgbydymgdsdn dg0MmybgdaL
bogombl, MmMAmydnE L3gEnsmyMmo 3960¢h96-
30gMmo LodbLobyMab sanMdMN3ds Lodgm-
9000 gooma30byRM s d973339m™s babzgmob
dmybogmo 6obogno dnbodo@ndmmonom, sby3g,
00 30M900L, MMAM7OLSE LobodoMmmemad do-
Momo® LaLEgMNL LoabgE obyLodM3zMy dnbo-
3oMhndmmoy, mydEs, 30xbgoogam sdnby, Jom
dogMm oM dmbo ©o3nbMydymn dm3zamgmog-
00L dgbMmymads sbe TJomon TbMoeb san-
oo 3gmbo 0bg3 Eobodoygmab Aowgbob; obg-
39, ©obobgmgdoymon mgdnb mgmMmoymmsb
9Mmo© ©nEds 3Magdhnznmas 3609369mmmdod

MmgmmE bodammomdgdmgadggdab, nby bods-
Moomaadmygbgonb 3MmEgbdon; gamms odnby,
dmE90ym 3MbE93hMab o303d0M9dnm Mobo-
990Mm39 Jommymo nymaeogmoe mohgMody-
Mob bondBoMmya.

LMo 80B6s® Nbobogb — IMbgb dnbodo-
hodmmonb bodamommgdmagzn 636900bs O M-
mO0bL goM3z939e, sMs dbmmme bodoMmmzgmmb,
0Mudg LOBM3IMaIMgmMab dmangMon 939Y-
60b FogomnmBy, MoE 300093 I3MM LoNbMH9Mg-
LML o MIZ30MBYMM336L Fobnb oMmAg-
bomo Lobzgmab dnbodohndMmmdom dgE3mab
LodommmydMngn 3Mmomydgdnb d9EbngMym
33m930L 3MME9LL, doM@s 380by, 30006sE nbLo-
bo3b godmygbgdnom 3Mogdnzedn ©od390ym
d930ma30ms 06 nBObLY o d0bs3shndMmdab
dmabgbmnggogm bmMAgddn oMbLydymao bo-
M39%99000L sIMbogbgzMgmo d93bngMmymo
©obodymydymn My3madgbwoiEngdab dgdydo-
39000. bo33m™y3n M930L 303MMYBIL BoMIM-
303960 oEanbab my Medgbom Jogmoomn
LoLEgEOL bobge J0633(HNTMMOS S Mo obo-
306MmoO50L dabn godmynbgdab bodommmydMmng
3MmOmdgob.

33ma930L 30060L JobLombg300, GMMIY-
moMmyoymne sdmMEsbo: 39306ngMms dmbodMy-
0900b dgbBo3zmMe s 3MMOMYdM MxdgdMyb
0o30300M9000m 3000039009 3obybob goEgdob
3d0m 33mg30b 90B60L F0mb39, 335LMS6, bo-
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dmgddgn 396mbaydmmonb dmBgbMnggds/
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70000 ©o(330L Bobogdo;

e 3obbonomyman 0gdbgods, oy My dgndung-
00 dM0odMydMEIL gobbogyomgdym
30M90mydo;

e 3obdoMmbgdymo 0gb6g0s, 3o¢hndMmmodob
3m©9qdLbob 43-9 dgbanab 89-8 bobogo
07900gMmAmmosms gobbomgnb gMmom-
d0 o . 4.

d06430003amMMa0L IMLO @Y
d60d36dMMadI

dnbodothndmmodnlb 3madmagbymo 3mg30L
Lobynb g®Hoddg 9603369MmMmM30600, FoOM303-
3momm, My ML BoMIMoagblb dImEgdymo
LobxgEOb Lobgy o MmgmMos gobdsMmbgdymo
030 MmammE JoMmym 0xMmooym omagdshngs-
dn, 0bg AMJag LZbMBIAgdM bmMAgddon.

Jommym LodoMmomgdmag hoMmAmdn Jobo-
3ohndMmoab oMbob Zobbobomzgmowm b
d939bmo MmgmmE bobbob bodsmmemab 3m-
©399bLL, 0by oMILMYMBEMM3sbMS FoaMmoAbLo-
55079000 3MmEadLbbs o ,806830¢hndMMANL
dbMmyagonb 69Lob Eod®H303900L dgbobgd®
LodoMmm3zgmb  LObLzgOLbMYMgdabs @
3Mmos3nob dnbabHMmab 2017 Benab 28 ©9390-
0Mob N2146 0MdobgdolL, 30600000 dbNI6Y-
oo bodommmydmnzn sdhgdn gobdoMm@Ho39b
90b MomosL. Lobbeob bLodsmmmab 3MEId-
bob 47'-9 Agbeob 01060bBoE, 06535 NTMMOY
6036030 ALFe3MEYOYMabomznb EMg-Madab
30b6LadM3Mym 3gMomodn ma30Lb bogbmamg-
09 3©3NMsL Yymxzbob 3smmEIoYmYonb -
30bM7g0O3L. 3MILMYMBEMM33600 FoMNEALL-
55m900L0 3mEagdbob 69-9 dgbo LobbmAbL
Lodommgab 3MmEgqdbab 47'-g dgbanob ALEL3-
Lo 93906L d9L0s30L gobTomBHgosb dnbods-
H0dmmdaLb 0omdady, MmImab ImJdgmgds o0
0d90mb3z93000 3MEIMEYds 3MLbMYMBEMM3Z.-
600 000sMM9d0m, M3 Ma30bMd3© oM Hnd-
Bo3b 0oL, MM3 dnbododhndmmosdn dyman
0MabMYmMBmM3zabn oMo, 24 bLosmob gobdos-
30Mdsd0 bobmab 3nMmMO70dn Y6 nymb go-
60030Lg907m0, godmdEnbomg 0J9Eeb, d9330-
dmns 3003360, MMI sMILMYMBMMZabMs
0ommabozymgoab 3mogdbob 69-5 dybano
o bobbeab badsMmomob 3mggbo dnbododn-
9Mmonb gMm0sb gobdompgosh obgblb. Moi
d99b900 LOLEgMIMbMmYMgd0m LOLHYTSL, Lo-
Jomm3zgmmb Lobzgmonbmymgdabs o 3Mm-
00300L dnbobdHmab 2017 Benob 28 ©H3930MNL
N2146 0Mdobydom odhH303903ma Bgbob 09-4

1 Logoozgammb Lobbeal Losdsmogmal Lobbemol
Lodomorgmal  3megdbol 4713 Oybamo. <https://
matsne.gov.ge/ka/document/view/16426?publica-
tion=253> [omem §3comds 19.07.2023].
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dxbaab 3nMm3z9m babon gobbodmzmazb don-
BodohndMmmonlb smbMymydnb Mg3z03L by,
Mmmgmmi bobbmab bLodsmoab 3mEggLbob
47'-9 dgbao F0bodohndmmosb. 9.0. 8nbabgy-
Mmob 0Mdobgds omMy3b  dnbodsndmmodab
3MLLY O dbMYMad0b MY308L 0bY, mo;IMb
9o dmMmob omhob MmEabs bb3zomdoE oM aymb.
330g60MmMo, bLogjommzgmmb Lobigmombmymg-
00Ls o 3MmosEnab dnbobhmMab 2017 Banab 28
093900M0b N2146 6Mdobgd00 od®H30390M™0
6gLob 399-4 dybanab 3nM3gma Bobogo b
Asdmyomnoab by, MMA oM dmbab o3 mMo
3MmbEg3Mhnb 3bgdsme 9MmBebymdn gongn3g-
00. badgobobdgmny, 0b gomMgadmydsE, MMA -
bobgmgdym dybemyddn ydghgbo Bobomn go-
dmos dnbodshndmmonb godmynbgdobamzgnb
bogomm 30MMd9OL o 0ddbgds ab gobbymoyg,
Mmd ©gxn0bogonb bsbomo B36oyadamn
bobooy oM oMmab gobgMmoaan. d0dohbns, MmMD
d0bo3o(h0dMmoy 360 gobndompmb Mmamma
3Mabodondmm bLobggaab bLobg, MmMIgmos
39mobbdmob bodommmadMmogzn sJHno -
03960, ©mg-modob dgbodsdnb 3gMmomedo,
bz33MYOMOL/3MbMYMBMM3360L  bo-
3bm3Myogm sanmdy 30b Y6y3gHow ymxbab
39MEIOYMYOsL, M3 SOLMYMEIOS JMIIh-
Mmbymn B9adbg3gmmdnb bodyomydab go-

dmyqbg00m s6s gmgghmmbymo dgodby-
39¢mmOo0b Ladyemgdab godmygbgdab goMmgdy
00 090mbgg30d0, 00y HggbogyMo dgydumg-
09mos gmyghMmmbymo B9s3byE3zgmmMonb
LodgomMgo0L godmygbgodnm LsLFgmab oS-
Mymgds. dgboadomme, dmEgdgmo gobdsmdgds
3653mMmm 9Mvy, MBS 9MMogMmon I3EIMmM-
000 030bLy, MMA 3MaA3mggbyma boboom dmbEglb
dnbodohndmmonb Momonb BomMAmMAYBs, Mo
dmEgdymo gdnm onb@gmabgdym oMol
©o9bdoMyds 30093 IBMM 9o ©abzgbmb
30 Labggmab 36900.

Jomoym  opmooym  anohgMmobymado
gmmogmam  dmbadMYdeb d0bodsndmmodab
0MLMVD Ev3e3dnMgonm 3b3IdNm 3MMEPY-
bm 396900 0960dnb @obgMbognadn, MmAY-
mo@E 300Abg3L, MM3 dnbodsthndmmos oMmab
00300993 g00b  39DMYE30  obbodmzmMymon
30000, LabmoEsb gobzmob o3Mdom3znm O
396mbom mowggbomo bb3zs d9dMY©3900L .-

B9bgonm (bohgmgmmbm bLaydMmab, 3MmMgb3m-
69630900L T0MYx03-3ogde3b0L v3Mdom3zy,
3mmnE00b 99sdbg3gmmdnb sbgbyds ©o
0.9.), MmMIgamoE 0MIMEYOmMAby ©s gobbob-
590b ndsMmo godmnygbgds dmbodamomanab
0Mdobgdnm, domn LadMZOEMYONLOZEb MmM-
9000 0dmmeEnob 909602 30dMmo, o0
d90mb3zn30d0 D9dmMbLYbgOYmMN gobLdM3MgdS
IgmMm 309Loogg0s dnbododndmMmmoab abym
3ob630MHgosL, MmIgmoE ob dbmmme sM339-
00 mbobdngoab bobyw BoMIMoanbL.
OO0, 393 MM s Jommym 0yMoEon-
Jm mgdodngsdns mogbdyg dmbegds dLy9-
MmO 030 MamMOddY, 07 MBbo LEMMIE
©o  LAYMYMBoWOEd  Asdmysndgdyn
dnbodshndmmonL, MmgmmE oMmsbadshndmm
LoLEgEOb Lobob EyxNboEns dMJdgE Logobm-
60g0mm 04hHgddn o dgbodsdaobo 33mnmg-
0900b gooMmgdei3 dmbEgds dsMggymnmygdg-
oo bodamommgdman AsmAML Eobzgbobsmznb.
003390000 mb0bdngd900Eeb 3ohndmm-
00b 89093 dnbsdshndmmods ghm-gmmo y3g-
modg d303M0 bobgs dnbnzg 30MEdyMgdab
aMmmM3nEsb godmadwmnbomy, gmmazemo d9-
330dmno 3mJ300 3093, MM3 030 mo30b0
0969000 ™o30LYRMYONL  dM339030MB0SS
©930300M90mM0, MYdgs MgomyMo godmon-
ygbgds Mmammz 0030L733™Mg00L osMm339m0bL
danhgmbonzs, Mg bgmb y6ymodb, MmA3 dobo
dbmymgds  Imbalb  LOBMZOEMYO0LOZEb
0dmmnmgdob gomgdg, doMmms 8dnby, 93Mbm-
003900 m30mbOBMOLNM, Tgho bgmboymg-
0 badyomndes LobgmAboxrmbm3znb, MoEAaSH
LobgMABagmML oM P693L Tgbodsdobn boMmyg-
00b gomgds 3960hgb30nM abybydymgdgddo
0Lzo3MEYOMmMy  PVMYOb3gMboymRBs@. J.0.
LobgAB0EML Labzgmab o8 3Mb3Mghya Lo-
bob sbMmymgds oEnmMgdnm 03xBNE 30 JFOI-
00. 93M9037, Y9Mo®qdab domds oM 36 -
33MAL dnbodshndMmmonb sbMgdnb Bybob
©o0MM393m0 dEamMadsMmgmosy, Mo Mmbo
dgbodmms dmbagb nbg, MMA oML dobodscn-
dmMmos d99330mb dmbodommeab goobysg-

2 0960dg 3., (2003), ,,0835&n8Mg00Ls ©o do-
6035@00MmMdNL  vm333000L Mmmbobdngdo godm-
ygbgdol  o30lL7dnMY0sb0” (al.,) odomabol
Labgdfoxm ¥bo3zgmbodadn, mdomabo, 33- 118.
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Hhogdnb boxydzgmdg bbzs LodommeydMmn-
30 babnomnb mbobdngdom, MyE, oo dmMAb,
dm0obMgobL ygymm 9303Mn mbobdngdnb o-
HhoMmgdoboy, Mmgmmngss LLLFgmob bLoby
©o OMBo® Ma30LYRMYONL 3M339m0L dabyo.
0000boody, dnbodshndmMmmonb smbMmymagds
dmMggdymne Mmammz dbxozMydymab, nby
LobgM3BogmMbs o 3obmbob 0bpgMmabyodb,
gfmo dbMmog, bgemo d596ymbL 3oMab Mgbmzn-
dMNdsE0Nd = MYadoohs3nsb, dgmmyg dbmog,
30 0mbgab osbogmno FoMmobobnbosmdyam
o 0MaMgymon §39w900L 00306 dM0EI-
090, M3, badmmmm x30dn, nBsbTndoMmyny
0990396, MmM3 o™ 04650 IMmJomaggmo 3o-
bmbogMmn 3x3mydgo0 o M030LBMY0900. Bo-
dmonboMmy 049wob, 9330005 33L33000),
Mm3d dnbo3odmndmmdab godmygbgdob yoowgbo
06003960mmds 9930 o 0gn Logdom Jdgom
LoLEgEOb Lobgb BaMIMOEE6L.

d06330003MMBNOL bubJJB0 @Y
d0b0 a@bMACIBAOL 333960130

»000030(h03Mmds bLodn Lobaboo. Yzgmody
039300 — 333(hnTMxOsLMSBb Y39madg dgdo
@aobamgogmon - sMmab dnbodohndmmods, Mm-
0903 939M©Y0YmModL ©odb0do39Lb oD
306 oymbL. B900oMmmymn  godmbozmaboo
d0bo LOTgNENbM EVByLYOYMYdsdn 3ndDaR0
06 Mgmogoym 39Mydmboodn dmbobomgmodo.
Bo3mgoo d303Mns Home Detention - 30ML d9-
3da0s @odm3mb bobgo dbmemme LaddomdY,
LoLBZMM EB5LYOYWYd3T0 36 99036 BSL-
3a0b MML. yzgmodg mndgmMomymo gmmadss
curfew, MmEaLLE 3odhndoMmo 3oMEydYMns dnb
0ymb goMm3zggmn Loomygdab gobdogzmmosdo,
MoboE gobLadM3zmMe3L LabodoMmmEMMbL Foo-
By3ghomagods. doMomoo®, gb 9gbgds Modab
LooMyoL” ,d06535¢H0TMMOSL dgndmgds ©V9-
Mmomb ggdbhmMmbyma 3mbHMmmma. 88539
69La00b domomgdom oM dgodmgds Jnbodo-
Hhodmmods godmygbgdymo aymb oMbEMMo
©o 0990000 dME. Yoo oMLYOMOEIL sbgmo

danhgmbo@n30Lb godmygbgdnb boxwyd3zgmo o

3 3Mmogmo  J., (1999),, dgcesmgodnmn  Lobbol
Ladsmmaman®, ,babo”, mdomabo, 33- 431.

30033mnbBnbgdymo nbwo nymb ©Esd653d030L
30Mm3b6900.4
MmammME 3339 90060369, dnbododndmMmody

sbMImEYos  JWIJOMMbymo  BYsdby-
39mo0b Lodyomgdalb godmygbgdnm obEo

amagdhmmbymo H9odbg3zammonb badye-
mg00b godmygbgdnb gomgdg nd dgdmbggsadn,
03 $996039Ms© d99dmyogmns JMmaghmmby-
™0 99000bg39mm0o0b bodysmgodab godmyy-
6900m LobLEgWObL sbMmYMAdL.
gm9dbhmmbymo 3mbhMmmmamgdswo do-
6533¢ndMmmodnbL(,Electronic  Monitored Home
Confinement“)boddmoOamBn, sdgMmogob dg9-
Mmooy dHo®hoddn, dnbododndmmonb bod
bbgoabbgs bobgb godmnygbqdgb:

e 3m096@sbH0L bosma (,Curfew”) - 30ML
0330L LO3MYOLY S FoddmM-330M3L Lo-
bmosd 3onb3mIMMOsh 835 EYOY-
@3g0L. dnbodshndmmdab gb bobg Lobg-
mob 8gamydom bogdn aMmmMBLY;

e ,Home Detention” - 30M39maon bobob do-
6030(h03MMOsLMD TgoMmgdnm  LODL-
59m0b gg3mm 930300 bobgs, Mo 30ML
0900300 Lobmdn ymxubob 3omMEydY-
™g03b 9300M70L o YRMYdL 3dmg3DL,
Logbm3zmMydgM0 sNMn bmemE gob-
LB M3MYMN F0BO69d0LIM30L HM3MU;

e _Home Incarceration” - 80b6s3s¢ndmm-
00b yzgmadg 93a3Mn gmMmdss, MoR
39mabbdmob  LobmoEsb  gobzmabs
o bLbHPYIMoL Tdomgoab ddOLMEYDHYM
o3Mdomagab.’

oLy oYMAPLbL oM nEbMOL bojommzgmm-

do 9mgdg0n 306mbagomMmoby. d9Lo0sdnbo,
d06s30hndmmdab sMmymgdabob ©aznbmydy-
0 39MEHOxMx0900 839Mn30b dggMmmyoy-
oo dhohgddn oMLYOYMN 330 EJOYMYdIM
Lobgg00ESb Mo@ogamyMo@ gobbbgogwaodo.
09, 306030hndMmo0L sbMymgdab M9yz000
(398c0gmddn - M93000) ayaabbImOL bods-

Mogoma3zn sJHno oEaggbom, mg-msdab

4 <https://www.unodc.org/pdf/criminal_jus-
tice/07-80478_ebook.pdf> [omenm f30mas
12.06.2023].

5 Onel.,(2012)VerfassungsmaRigkeit und Effektivitit

der ,Elektronischen FuRBfessel”, in: Jahrbuch des
Kriminalwissenschaftlichen Institutes der Leibniz
Universitat Hannover, B. 1, S:3.
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dgLododnb 3gMmomedn, dL3o3MEYOYMAL bo-
3bm3Myogm sanmdy dnb Y6y3gHow ymxbab
39M©IOYMYOsL.°

Mmo@ d99bg0s, dnbodohndmmonlb ombmy-
9oL gmgdhMmmbymo B9sdby3zgmmonb
Lodgomgonlb godmygbgdab goMmgdg, 9L 3o-
Mm36pm  99000bg39MmMOsLbMabos  ©o3e-
3dnMmgdymo. 3oMmo o3 MML dMBIEYds ob
dMaMgggmamymon  bLohgmgambm  boydmyg-
00m, o6 30Mon 3000hgonm. Msbsdgmmay
39Momedn s0330M0 oMoMygymamymn  3o-
Mmabymo 3mbiogdhoom gobbmmEngmydym
dnbodohndmmoolb, ydMmozmgb dgdmbzgzado,
qoggbhmmbymo Bgsdbgozgmmdom gobbm-
MEngmadgmo dnbododndmmos 33eab.” bago-
Mmngzggmmdo dnbododmndmmonb sbMmymydob
330mab b3g30x3030L gom3zsmnbBnbgdom, nd
89000b393990, 0y H9J0039Mo© 399dmgogmas
gogghmmbymo B9odbg3zgmmonb bodyo-
mgo0b godmygbgdnm LoLFgOL sebMYMydS
99003bg3gmmds bEgds 3MMdsE3nnb Ma03-
Mob 3gMomoymo bLogmbdhMmmem 30d0hgdob
Lodgomagodnm. gb 30 gyobbdmob dbxozMEY-
0ymmob dnbodohndmmonb Imyddgmgdnb bo-
0m790d0, Labxgmob obMyMgdaL sEaNMdY

03900 3M3bs3mMgd 9930L0, goygammbamydgmon
30900 0L gobbmMmEzngmgosh.t

abmgmomdn gmgdhmmbymo dBgsdbyo-
39em0o0b godmygbgdab dMozamon bb3oobbgze
Lobg BMBoOE MM $3R YOS anymMbL: 30-
bab 3oMmodgmao (,Frontdoor System“)s 30bab
d90gmadn m30LyRMo0L 0M3390M0b s HhgM-
6ahngs (,Backdoor System“). 30bab 39Mod©Y-
o senhgmbo®ngs 30ML bodo®ndmm Lobggb

6 LogoMmonzgammbs LabxgmMombmymgydabs S
3mdsEnnl 80babEMmal 2017 Hemal 28 cog3980Mals
Neld6 0Mdsbgdom sd@303309mo fabol 83-4
Ibamal 30M37m Bofoama. <https://matsne.gov.ge/
ka/document/view/3957873?publication=0> [dmam
§3c0mds 16.08.2023].

7 Josine Junger-Tas., (1994), Alternatives to prison sen-
tences, experiences and developments, Copyright 1994
Kugler Publications — Amsterdam / NeW York, p.31.

8 Logomonzgemmbs LabxgmMombmymydabs S
3mdsEnnl 80babEMmal 2017 Hemal 28 c0g3980Mals
Neld6 0Mdsbgdnm sd@303309ma Habol 83-3
dybmob 39-3 b6ofomo. <https://matsne.gov.ge/ka/
document/view/3957873?publication=0> [6manm
§3c0mds 16.08.2023].

LOYWMIE 330WMgOL M30b. gegghMmbymo
990000bg39mmds 08 @MML Fodmaygbgds
606oLBoM0 3ondMmMoOab o6 dmzmy30mnabn
00300983mM00L 0M339m0L boEzmMo. Enbob
998aman bobhgds (,Backdoor System*) 30 bs-
3oMhndmm Lobygab B6oboenmdmagn dmbnb

09033, 30MMON0 300009 3omo3nbyxymg-
00LobL godmonynbgde.?

d06430003MMd0L
BIM3aMaMolby @y
816300)oMas0Lb aM3t™a
OLOM@WOITN FA3IMLO

dnbo3ds@®ndmmonl, mmammE bobxgmab babob
399Mmynbg0ob oabHYMgdMn Roghoo 59M
300093 330 LOY396990080 3b3yd0M, dx650M030y,
00 93m7Jodn gL dognnab nbmzsEnymMa badoyn nym,
019939 3600 006036mL, MM dobo bydngddn nd
©mmadon bozdome BoMdshgdymon dgEbongma — go-
oYM goennegn nym, 89Ls0sd0nLL, 88 Bgom-
©ob 9mbdoMmgos, dmd3zgmngds Lo3oMOYEOME,
03300000 bIOMES O GBIMOME oM odmo-
ygbg0mes, ydge Mmgmmz bLobxgmab bobob
BoMIMIMOs 30M39M™M EILAHYMYOYM BogHo
LbEmMg 1632 Bgmb GndboMEgos ohomnsdo,
Jomog MmA0.° goemnmgmb 65897d9g3M9d0 8603-
369mm3060 goobzgzs nym sMabhmbgmgb 6o-
30M9300b806. 383LMOb gMma Tabo 3Mbymng-
o 3ommmozgm 93m9Lbosbmab  gobaboggde,
MMammE EsLLZMYM LodMIsEMgdsdn 86nd369-

™mMMm3060 sMgyann dogomnon 33hmmobhgh0ob
3Mbamoaghobs o 0dMmM36900L 0M30LYRMY-
00y, gobbogymMmgdom, 993609M9d0b oMadn,
©abagmyMm LodMsEMYdsdn, 830L gz 0b,
Mm3d gomomgn ndymgodymo gobo 1616 Benab
39630M3madadn gmnamgdnbs meg30L0 ,,d930M-
0900 6060003 gg d90mbzg30dn, ob Bodgdnm
9939M90m©b1b. gomamgm omsbbdms s Lo-

9 939c0mnd3nmo-3gemabog., (2017),,806535&0dMm-
00, Hmami g M30LYBMgdl sM33700L SeMEIMbo-
G035 shamyymhommazsboms dosmommaBlaxymgdsdo
— abEmmonmo, Ladsmomydmozn Sb3gJGJIO0 S
056033600 01530L7909M705*, Lolbmal badsmamaoalb
SJ&omyMmo bygnmbgdn, N1, ;mdomolo, 3. 65.

10 <http.//chnm.gmu.edu/history/faculty/kelly/wciv/sci-

ence/galileo.htm> [dmenm §3comds 29.07.2023].
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badammnmmadn dnny3s69L. 1633 BEnab 21 0360LL
9oL 0yLogaL P33M 0130LYRMYONL dM3390
o ondymagb y9fym oo30bn 0©ggda. Mab dg-
0093, 8oL Lobggmo JnbodsdHndmmoom 79330
. 0g0 3o(hndMmMdadn 0dyMxugdmMEe1633 Bann-
©3b 1638 Bydy o 83 MmaL IMbBo33gman
006 300093 Modnb0ndg bodMmMANL godmg39ybg-
00 99dmm, Moasb dob yi3mds 3gmbs dm-
309Mmn 3mmggae 30d0hHno dogomm.”
dnobodothndmmodnlb TobmdMmogn godmynbg-
00 XX LoY3x60L dMmMMm snbegyangodo, Hgd-
b603nbo o, TgLOdVTNLOE, gmadhmmbymo
99000bg3gmmodab  dgbodmydmmdnb  go-
630000M7905L P393d0MEYds. 99L3gMTbHo0
0300060b gmggdhmmbymm Bgedbglgem-
0009 ¥9M 300093 1964 B0Eob HoMEadmEs
doMmzomonb 36039MLbobgHdn. 30M39m0 gobo-
Agbo gmgdhmmbymem ZMbHMmmmomydsn
dnbodothndmmodnm, sby3g, sdgMoznb dggMmmyg-
0y dhohgodn 1983 Bomb 046 godmpoboma,
MmEgbag 393 m3dy, 607-9974LogmbL ddhodnbl,
Jomod omo739M39L bogomagm babsdommemmb
dmbodomomgd 3mad3nyhaMymo Hgdbmmm-
300Lb omgMmo ooMmBAYbs, 89987905370060
LOLMYBs 5 BLFI3MPIOYMBY JgJHMMbym™a
990003bg39mmd0bL bodyamydno.
003030M39ma@, bobHgds dbmenme Lob-
odo godmnygbgdmey, 3065086 3oL 3ogJbomyg-
oo Lodgmoambm  bodgdo  bnMmEYOME..
0ma3006900m, 1990-006 Bgddn dmdomyMds
0mbBymonemog0ds ©@o 0bhgMmbgdh 3o3d0MTo
JdgLodMy0gmn gobos, HoTbYE3gIMMOY go-
bbmmzngmgoymoym oMy dbmenme Lobndo,
0Modg 69000B0gM dEaNMSL, Looy dbysa-
M0N0 FoAdENMEIOMEL.? 3dnb 850093
dmb0dbyemo Labzgmo obg LEMORS® Fo3MB3g-
oo, MmJ 1988 Banobmznb 899Mn30L 32 ddo-
Hhob 3LAHO0m dnbd3sthndMmMdadn dyma3n 2300
0L3o3MEYOYMO dNMOEbydMEL,® bmem smo

11 <https://ka.warbletoncouncil.org/aportaciones-galil-
eo-galilei-17> [dmenm §3comBs 25.07.2023].

12 bafmbgnaadg 0., (2014), ,,30mos300L 0bLEG0EDEN —
SMLMNMHENM356 s365d0390m0 MYnbEgaMmaznals
1BMN6330mymazall 0bLENEGYG” (LogdoMmo3zgmmbs
s 53d-0b LobbmmolLsdshorgngdMonzn dnagmdnl
sbognbn), dBos my3330d30mma 85, Looydogngm
LEIG NSNS 3MJdNMN, Mdagabon, 33. 198.

13 Schmidt A., (1998)Electronic monitoring: What does

Bamob 990093, 1998 Bannb 0s63MobMZNL, dho-
Hh90d0 31339 95 smsbo gmadbhmmbymo 3mb-
hmmmomgdymo  dobodshndomn aym™  bbze
939y690d0, 39Mdm: 306000dn, O O0MOr)o-
69030, 03bHMOMNadn, sba Bymsbnada, Lo-
6godyMmdn, LodbMgm sx3Mnzedn, 339JNLS ©
3mmobnadn, ymzgan 69mb dbzo3M©adymMms
MomEgbmods, MMIgMosE  dnbadohndMmmods
3Jmbom 99830M©YdYmMN, 3M33MmMabmbaMmgds-
©0 oymr Mmo3 899bg00 93mMm3sL, Lobxgmab o0
bobgd o09M030b T99Mmgdymn dHohgonbgeb
3o6Lb303900m, TME3006900m IMnzns Rbo.
gagghmmbymom 3mbhmmamnmgdsmn dnbodo-
Hh0dMmds 3MLMYMBmM36906dn 1989 69mb -
069Ma0 o 0Mn@Hobymndn.®

MomE9b gobozznmoz nbws nymbL, dnbods-
Hhodmmods Mybymdn 3nM39ma@ godmynbgdym
0gbs 1795 Bganb gMmog 09bHYII3 - M0Y3nbab
0000M01.7 3.0. m07ydmabLbznb sdMom, 30 gL ndy-
mgonmo mmbobdngdy, 390 30093 1632 Baanb
0gbs godmygbgdyma 89060 Logdgdg 0300
09mmbY3L30L  Todomm®  Jnbodo®ndMmOy,
MmmagmmE Labxgmab boby omzamabbnbydy-
oo 0ym, 93Mgm3g, Lodgmms 3ozdoMab 1923
6ol bobbeab LodoMmoramab 3mEgqbdo. do-
000909 39Momobs s 3Mbhgdubhdn dnbo-
3ohndMmmonb godmygbgds 3mma@nzgMmo o
3M030bsmyMo ©od603039900L d0doMm bg-
0MmE, MY03Es, 93 Lobzgmob dmbEab sgnmo
3obLOBdM3MYMN oM aym, Mg 3mmoadngymo
©obz0b 06LHMYIYbHL JOb0o.”
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§3c0omds 18.05.2023].

15 Dodgson K., Mortimer E., (2000), “Home detention
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16 939c0mndnmo-3gemabo 4., (2017), ,806535&0dMm-
09, HmamME Mo30LYIBMgdal sM33700b SeMEgMbo-
&035 dhsbmymHenm3zsbos dommmabaxymgdsdo
— obEmmona LadsmomgdMnzn s3JJBJ00 S -
603360L 530L70NMYdS”, Lolbmols Lsdshommal
SJ@omymo Ldznmbgdo N1, mdomobo, 33. 64.

17 MakanuHckuin M.B., (1907), “lpakTuyeckoe pyKo-
BOACTBO ANA CyAebHbIX cneposatenein”, M3a-so 6-e,
Cn6,c: 425.

18 NMiobanHckmit M.M, (1906), “CBoboga AWMYHOCTU B
yrosioBHom npouecce”, CMN6, c:228.
19 Mbparmmos T., (2017), ,UCTOPUA PA3BUTUA
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0690M0n300, LagMmmadmMmabm LadsMmnmab
LobLH9Bs Jommym LoFoMmMomBYE B Ld ob-
0960 ©9303m96sL, godminboMmyg 879006,
M33960d7 smgymo Bomo obgomos Jo-
Mo LadMMNIML O DMBoEeE Lobgmadbo-
gamb sMmabmymbmmzabms doMmAbogymg-
00b 009M03ymn o 93Mm3Iymo dmEgmab
BomTohgoyma nbbhodhyhadab My3gxnE0nbom-
300, dom dmMmab, dnbodohndmMmdNL, Mmamma
JgmMm dbyoydo babab Labygmob Jommym bo-
dommygdmng LozmMEgad0 EOLLI33NEMIOME.
dobodoyndmmonb abbodydo  Logommzg-
omdn 2015 Begnab 3oM3gmn bYJHddMNESH
3dmgadgos. Labxgmab gb Loby godmayqby-
o0mEs dbmmme sMebMymbonmizebn dLFo3-
MEy0mMa00b dodomm, sMLMYMBMM336ms
oM maALOFY™Mgd0L 3Mgdbom gomzamabbo-
6907m 890mb39390380 o oagbaman Babnom.
2018 6annb 30M39m0 01063MNS6 30 Gnbodothn-
MmOy vdmJdgo Lagommzgmmb Lobbwmob
bodomangab 3ME9gdbdng, dgLbodsdnbo bMym-
Bmgzeb 3oMmmo dndsMmmoi3. d0ybgoagam ndo-
Lo, MMA LobzgNbL 08 bobab godmynbgdob oM
0bgy oo bbab abdhmMmos 09430, do0b3 oMmbY-
0mobL goM3393mn bodommmgdMmngzn 3Mmdg-
0900 MmammE bmmMIsmdgdmgadggdnmo, abg
LodomMmamgedmygbgdnma Mm3zsmbadMoboo.

Lodommzgmmb  3obmbAEgOMmMOS  dnbo-
3ohndMmonb gobLbb3ze390M 30090L 3300-
300M0OL LAYMBMM3Z36 TLFOZ3MPOIOYMMS O
3M3LMYMBMM356 30Mg0Mdb o3ze3dnMgdonm,
LOyMbBemgzgobn 3nMmab dgdmbzggzedn Bobo-
domammonb oMAJmbg 30Mb 993bo 3086
mM 6mody 30000 dgbodmmy, ©s9603d6mML
d06030(hn3MMOs,®  bmom  sMsbMmymbem-
3060 993bn M3006 1 BModEy, MmagmmME gL
M93gmoMmgdymns  sMabMYMBmM3zabms  do-
MoOmaAbogymgdob 3meagbob 69-9 dbaob
09-2 6obomom. 0330Mvy, MMA Labxgmab J39-
©o dmzamb dmmob Lb3zomds sMod Mmamma
3M3LbMYMBMM356, nby bMYMBEMM36 3nMmo
d0dsmMmyonm, bmem BgEe dm3sMn 0@YI-

OOMALLUHEFO APECTA KAK MEPbBI MPECEYEHUA B
POCCUWN“, HoBocnbupck , ¢:57.

20 Logomozgammb Lobbal Ladshomol 3meadbob
47-9 9bamal 83-2 bohomo. <https://matsne.gov.ge/
ka/document/view/16426?publication=253> [dmam
§3c0mads 12.07.2023].

bhymo oMos, gL 30 oMa3MMIMMENYMMOSDY
090Yy39m9oL, 3330gdMMO, o3 3gmbom, Todo-
6096mbomons, goM33gnmn  L3bmMbBIEYO-
oM (33momgogonb  gobbmMmEngmgds 0bY3
@ 0bg3 oMILMYMBEMM3sbmy  bLoy3909LbmM
0bhgMmgbgdabomzgnb, myboog LLI ™m370w©)
939000 0m3Mmab Aodmbg3s 3339 bLO6NL ymazg-
mg3oM 993L oMmadmm3mmEnym BmIsbmob
000sMm9000.

3obLogymMmgd0; 360d369mm30600, d90y-
3030090L dgLododnbo bodommnmydMmagzn BmMAIy,
MmIgM0E ©osgqbL, Mmd sMobMmymbmmags-
60 30Mob dndomor dnbodondmmodob boosmab
3obdLadmzMgman  yaMgosdmbomo mMasbm
dgbodmgdgmns nymb Mmagmmz bobodsMmomm,
0Ly sANMMOMN30n Lodgm oMmhgbomo bLob-
59mob  ygmm  3dbyoygo bLobob  Lobxgmom
d933mabob.

03M9m3g, dbg3gmmosdns  dnbomydo
ob ®3gMoE, Mmd 58 EMMIE] oM 3MLHOMOL
0mdogo 3obmbOgdemdadn abgmn LOdo-
Momgdmogzgn AsbsBgmn, MmagmaE dmabgbmon-
3900 3060350 dMMONL M93000b 3obLIBM3MAL
domomo 6Ly o 30MMOgOL, MOMBE Fo03o-
mobB0bgdymn ngbgds 3n0Mm3zb900b nbEngn-
©yomymo dbgoMndn o Lb3swsbbzs Lobob
3oM9dmnd900, MoE bommo BoMAMsAgHL go-
©96Yy390H0mgdnb dndmgdo mMmasbmb dbMnsb
00 bLoxwyd3zmyodL, Mo3 gobo doMamoEn sMgy-
996 3mbgMmgbymo Mmmab Imbsgzgmab go-
6LodM3MND.

d93300900L Fo@do oM P6S oMmAgL LOL-
59mombMmymgonb bob@ndsdo oMbLyOYmn ab
LO3obMBAEgdMM T9dob0®dTgdn, MMIAMOMLS
0L303Mg0YML Lobzgmob dmybogmon bobo-
™0 93300 ga3mm dbydydo bobob babggmom
- 906030()0dMmonm. gobdbomgzgm mMmagobmb
08 d90mbgzq30d0 BoMIMoagbL L3gEnomy-
Mo 3960h9b30nMn LLBLObYMAL oEENMMO-
Mm030 Lodgmydn, MMIJMM MoMEYbmMds o
hamobhmMogmo gobbzomos gobobodmzmg-
00 bLodommzgammb ogbhogonb BobobHMobL
N2320 0Mdobg0n:m.?' sagnmmdmanzn Lodgmg-

21 Logomozgmmb  oybBosnol  dobab&mol  Ne320
0fMmdobgds.  <https://matsne.gov.ge/ka/document/
view/4289728?publication=0>  [dmmm  §3mds
01.08.2023].
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00 domomgdymo boznmbab gobbomzabob bg-
mddm30b69mmoOgb LogoMmmzgmmb bLobbmob
Lodomaab 3mgdLbob 73-9 dgbwmom, 3sdon-
dmmonb 3mqgbob 89-40, 41-9 o 43-9 dgbang-
00m, ob3g39 ,Lodommzgamb ogbhozonb bodo-
BobBmmML Lob@gdedo 8988300 bobymIbogm
Lo93996Yy90Mm E86gLYOYMdNL — L3gEnsmyMmo
3960M9bE0yMo  LodLSbyMaoL sEaOMMMOMN30
LodgmMgoab dngMm Lobzgmab dmbEabLgeb 3n-
MmO00) 3005307 3oMa30byRMo0L bagnmbob
3obbamsznbs o gowobyzgdnmgdab domgdab
BaLob dH303900L dgLobgd” bogoMmmzgmmb
0gLbdonob dnbab@Mmab 2018 Banab 7 8330LEH™ML
N2320 0Mdobgdnm sdh3n3gdgman Babom. o3
09H900ab, Lojdommzgmb bLobbaab Lods-
Mmomob 3mgdbo o 3ahndmmodob 3mogdLo
Lobxgmob dmybogman Bsbomab yiMm dLY-
0ygo bLobob LOLzgMom d9E3mob L3gENxN-
3oL dbmmmE dMZsoE oMYzgxmMnMydgb, Lo-
3oombob 96033690mmM356 ©@aBHamgdL, obgmo,
MmagmmMnzos, d9x3sLH00L 3MabhgMmaoydgdo ©o
©obo0YM900b LOBMT0 gobLOBMZMIZL DYIMb-
L9bg0MN 0Mdab9do.

0Mdobgoalb  gogbmdabob  mmgnzngMny,
ABgdo 30mbzs - MBEYbo LMyMYymMaynm.-
o0 gobbodmzmymoa dgxasbgdomn 60dbyodo,
0bo LognmMmgob my oMo 0gn Mondg Lobab
3M0M9M0780Lb ©adohgdob, Mol sanEmmoma-
30 LaOGML oobyzghnmadnb LYOYMYOLL
300093 3xMm 39Hom gosdysMmyob. 88 d9dmbgg-
3000 90%06d9bmbamo 80dohbns, gonbgmmb
09-6 3MohgMmoydo nbymo dgxebydnmo bods-
60, MmgmMnEss bb3s bLobbanab bLodoMmab
Log09%g 09005039090  goabyzghnmgdab
dogmgdamods. of, sagnmmodmag LoddmgdL,
9Mmg3oM adbdoMmg LodyomydoE dgbodmmy,
3o0moagm bLgbgdyman 3MadgMmoydo, 0d
©MmmbL, MmEs Jomymaomnn 3mbhgdbHb dbm-
oMmE ©sbsdoymab boboosomn 4adbab. gb 3o
9moMmOMom0osdn 300093 IRMM 3gHo goodyos-
M9dL Yomymaynmo gosbyzghnmgdab domg-
00L 0M3Yndgb®MHo3noL gobbogymmmgdom 8od0nb,
MmEoe dL3e3MEYOYML LodFML Bowoby3gMn-
®g0s LobodsMmmnmmdn gobohngzmagdymo sg3b
o oJhob dsmommMoOLMOb oze3zdnMgdom
0000b60MgmMOL 039, bdoMos T9dmbzg3o,
MmEe  domomabogymgdnb gobdobmMmEng-

mgogmn mMasbm LMYMOE V300YMBNENgoL
dmbomhAgmob bLobomAgmm dmmbmzbob o
300030Lbx3Myd0b d9doa 3nMn 3960hgb@30-
360 006900 mMgosb 0by3 OMYbgds ob go-
000(hynbgdgmn gobohgbnb ©oagbob oboR
0d0bo AbMoEob 3093 sbomo Eobsdogmab hs-
©960L godm. og dgbodemy, 30M33sL 0b SBMOE
3o9AbaL, MMT sdnm 9Mmma3sMo 0MM3930
70060007mmonb 3MyBY0xE0s, Mydgs 39M
©0390m06b3g00, 306000000 3MB3IMgMP®O Bo-
©o6Yy39Mh0mgds domgdymns gobbamazab 3mb-

39O 9(hHo3dg o bomgdmmyznm bsbomdon
300093 39000900 d5000000b0 FNMNNMYOS FoEo-

By3ghomgdoob T0dmgdn mMmgebmb dbMnb,
Mmd 00 9Ho30bm30b, 0g3xmMabbdgds 3obmbom
30030mnbBnbgdymMo dgmoez0m0b gobbogmzab
9hod3n oadomn 3mbhgdbdHob 3Mabhgmay-
d90L Boabmbab Pomymaxzomon, Mo3 oM 3I-
obb3mdb n3sb, MMA 30©339M0 LLOYMYdS
bbgs MmMbLSE dgbodmms aymb, gL g9MMZ3e-
Mo, LodgmML dbMngysb, dgbodms dgx30LbEL
39003 03 3gomboo, Mm3 3mbiMmghym
9ho3dg oM dmbab bLobzgab dad60L Toym-
693mmOs o obgLydYMadaL oMo dymayzn
LOdMBEMYdNL bogmmbgdn Asgwgds. gMmmo
abMmong, 33M0obnEos obyg dmbaglb, bmmm oy
0g6s abg, MM 3o0Mo godsMmmuEs, aB5LYdY-
™90030 gobmo3bgdym 6969x30300ML Y339 99-
3dmos 330006 d0dsMmbL boddmb domomy-
00 9mo30m0b go3mEgmadnb mamodody, of,
00 3900b393000, s@anmMdMn3gn Lodgm dgbo-
0000L 3ooby39®Mnmgdsb Fnomydb sbog go-
M9dmM9d90%g oymEbmdam, bogsMmm o 39M-
dm 0b6hgMmabgdnb obMb-obmbznby o Tomo
d930Mm0b3nMgdab boxydzgmdy.
L00domm3zgmmb  ogbhogoob  Lsd0bobLEH-
Mmmb bobhgdsdn 8908300 bobgmadboxgm bog-
3996Yy90m ©obybydymadalb - bL3IgEnomyMOo
396009bEngmo  LodbobyMab oEaNMMOMN30
Lo0dgmMgoab dngMm Lobzgmob TmbnbLgeb 30-
MmO00 3000007 3oMa30byxmMgdab bognmbab
3o06bom3znbe o gooebyzghomgdab domgdab
69L0b adh3nEg0ab dgbobgd” bodoMmmzgmmb
0gLbhoEnob 30bobHM0L 2018 Banob 7 8g30LHML
N2320 0Mdsbgdnm? @odh303909mn Bgbom

22 Logoozgammb  ogbEosnol  dobobE&mal  Ne320
0Mdobgds.  <https://matsne.gov.ge/ka/document/
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9o - g9Mo 3Mo®gmoyadb BoMAMeagbL babyg-
@mob dmbnb 3gMomedn godmynbgdymo sb-
50 — Bobomnbydnb godhgodn, Moy gudbyds
3960096309M ©obgbydymadsdn dymazn dbgo-
3M©Y0Ymab godm3zmgbom J3g3sb, 0y MedwY-
6o 03303L 030 baMyz0dm AMmbmzbgoL, 03030
07 oMy ab9Lx0xMgdab EgdxMgdam gobbo-
dogmym 69bgdoL o o. 3. gobdbnmzgma mMm-
3obmb T09M Bowoby3zghnmgdalb obodymg-
00L 9o - 9M0) ododysmMgdgm goMxadmads©
M93m0396903mny othoMm@gb dgbododnbo bo-
39b6mbagomMmm 33emomyds nbgmo babom, bs-
o3 gohfbgds AsbobgmMmn, MMD syEnmydgmn
3/ 3M0b abindmabymo bobogma dmJdgon
0ymb, 30600006 gL BoMAMOEE]bL dLFS3M©Y-
0ymab 30Mm36900b dmgo Tobobnomgdgmb
o 33000 BobEYds MY My IIMZNEYOYMYdS
9g3bL 3960(h96309M ©69LYOYMYOs80 SO3I-
6o 943g930L 65090 8b. sEaNMMOMNZ LodgM-
do dgby Jyodamadmmogonb 21-9 3969@Hdon
093M39M ymgxzoms dgbodsdnbo dmbszgdgdo
©ohoboma sMagmmgdab abEndmabymo bab-
©9mM0b EoydnL, 439300 @NBs3030L B9x30LY-
00L Fomds ohM390s 330dMMO, godmnb3g3L
dbmmme ©s dbmmme 0969x30300M0L Jadg-
©909000L gogm3omabb0bgomMmMOLL goobyzg-
hogdob d00g00bob, Mo oMadommydymN..
Sbgo F90mbzgzedn 3o nbygz o 0bLY3, dn3wo-
30M0 LobzgMab 30B66900b dgbobyd AbygEM-
0009, MM3 0y dbzozMEydIMab dbMoEsb
39600903090  ©sB9LYOYMYOsB0  BoM33IYM
99399 0bg3 033900900 SbHOLMENMYMn J39-
300 HobgbEngdn, oMab osmbdommds 0daby,
Mmd gomoznbyxymgdnb dgdmbzgzsdns 0gn39
3o0m3mnbaL. sdn¢md 9608369m35609, 3o-
bmboo gomzamnbbnbgdymo Tgmozomab gos-
MEgmg00dg dbzgmmdabob, dbyozMEdyMab
3Medmydgn obEndmnbymn bobamo bb3zs
R3JHMMg00eb gMmomodmamdsdn ngbob dgxo-
Lgon Jgbodsdabo dgBsbgdomo 60dbydnm,
Mob 3909303 LoOFML dngMm Tomgdymon ngdbg-
00 390L00530nb0o goobyzghomado.
danmmomongn  Loaddm, MmgmME oEdn-
BobHMaEnymo MMZabm, 30mMEgdYMNs goo-
By39homgos d00mmb ©E0L3MIBYMO YBRWY-

view/4289728?publication=0>
01.08.2023].

[6mgm  §3comBs

000mboggdab  @odmygbgdab Loxkydzgmdy,
Logom o 3gmdm 0bhHgmMabagdalb Gomazo-
mobB0bgdnm. ,o0030b0bdHMogogmo  mMas-
bmb ob3MYENYWO JRMWYOSTMbogds To-
dnb 330943Lb Lobgdy, MmMEabeE LodsMmomab
bmMT0ob QogdhmdMmazgn 89850039063MMA0LY ©
3gHob d5Lo0300bMONL E8Eagbnb d90mb3ag-
3000 9oL MAgds dgbodmgdenmods snMmAomb dg-
Lo0sdnbo Lodomogdmazn d99a0“%E Lo
3600 dmbgL 3MbzMadma bogddosb nmm-
ggmo dbomob 0bdhgmgbydab dgxebyds, dgmmy
06(h9MaLmsb dg3nMnb3nMmgds s d9aMB3Y0L.%
dgbodmmy, 8939 33AbaL 30mbzs my ModEI-
6o J83Mx0samMbaMNYy, 3EaNMOM3n LadFM
dbmmme gMo 3M0HhgMmoydLb EogyMEbmbL ©o-
mAgbomo LoLzgMab dobodo®ndmmonm Jgi3-
3a0b bognmbab gobbom3znbob. bogdoMmmzgemb
dmgon sdnbobhMmognymo 3mwgdbob 89-2
dybanab 30M3gamo babomab ,,am“ 4393969H0b

00600800, ab3MyEnmo JRMgosdmbog-
00 0dnbabhHMmognygm mMmagebmb 86 Mobodg-

0moab 30ML 3609g0L Ma30LYRMYOSL bLogomm
o 39Mdm nb®gMmabgdob ©o30b Logydzgm-
99 306mMbBAydMMdaL dgbodednbn Medbon-
09 30006y39hnmgdn@sb dgomhomb yzgmody
90LoMg00 goobyzghomads. sbndbymo bm-
M30bL gomzamabbnbgdom, d9330dmns 1300L-
33000, MMA sanmmomngn Ladgm d9dMY©Y-
oo oM 3Mnb Lobzgeob dmybegmo babomab
Jgmm abydydo Labab Lobzgmoo dJ533wab
Logombdg  oabyzghnmgdnob  domgdabob
3mhommohgho dnsbogmb dbmenme gMo doMmo-
03© 3Mn®9MoyadL, dogsmnmo® ©abodogmab
boboomb, 07 LodgM PRWYdITMbOENY, JoRo-
LML Oy M3EIBo FnDS6Tgbmbagnns Abyo3-
MEy0ymbL d99330mmb oMmAgbomon bobzgmo
- 806s3ohndmmodnm. gb 30 bogoMmbobgzn ybo

23 GnMmozs 3., (2020), ,Bmasn sdnbabEMosoyma
Ladshmamn“, mdagoabo, 3. 100.

24 gbssdg 4., (2016), ,,.3mbLE0ENE0YM-bsdsMangd-
Mmo3n0  3M0b3n3g00L  MYMI336G Mmooy sdon-
bobEMmogoymo  Lodsmomobam3ol”,  Lodysbog-
Mm-3m3nmsmymo JMmbammo sd0bol@Mmssonmo
Loadstmamon, mdomobo, 3. 10.

25 Logomonzgmml  bBmgsen  sd0bolEMmssonmo

3meadbol 83-2 dybemol 1-gemo Bshomoal ,,en“

d333163&0. <https://matsne.gov.ge/document/
view/16270?publication=43> [dmenm f3c0mas
07.08.2023].
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0ymb bodgmbL 693Mmo dnbogebn MBEAgbnm o
dbmmmeE o dbmmme 9u3ydbgdmEaL Lowo-
3m bognmbob mongdbham o LIYOdNgIHIM Bo-
M93mMmadsmo 330mMnxz0Enym d9a30bgosh. godm-
0nboMy 89986, dgbodmmy dbmeme gMmmo
3MohgMmoydon gobwgb bLogyydzgmo yomymxyon-
00 36 byWoE EoEgdomn goabyzghnmg-
00b domgodabo.

06003690mm30600, yyMomgds  @odob-
300m9Lb bLobombm ©@odE3gmab 2022 Bob
0630Mndnb?* 00 bobomdy, MmMIgmoE gbgds
9930600 dmbBgbgo0b Aodomgdob BoLL, Mo-
093 bobombm ©odE39mn Mg3mag6sE0sb
3obE9ab 89309L 33™MNMx0900 35¢h)ndMMANL
3M©gqbdn o gobnbadmzmMmb sEanMMMOMn3n
LadgmMbL Bngm BDg3nma ImMLAYbonL AsdoMmydnl
LogomEadymMmm  3MohgMmnydgdn. 3x309MmMO,
LO3obMBAEgdMM 0bognahnzgs 3odndMmonL
3Mmogqdbdn 33momydgdnb dghobaob dgbobgd
000060996mbgmos, 30600006, 0300 bgds
LoOgML EOL3MYBNYMN YRWMxdIAMbAEYOAL
©oMM3939. 033LMab, yYz9mo L3 EYOYMM
3Mo®Maomoydn dmbommEbgmns  shoMxoab
BdmMaa babosmb, MMAgMms gomzsmabBabgds
oy6gMmgmn bmMmAgonb boxyydzgmdyl bogody,
3oMo 39nby, sMab d90mbzg3900, MMEo LLO-
gmdn BoMImEagbomn dy00amaImmobs o
Logd0b obomydn adodgdnmo d930mbz900L
3ohgb6oL bymog oM bognmmgdb. 39Lsdsdnbo,
LogomEdymm 3Mohgmnydngdab gobgms Bg-
306 bbmdodg sMogmbozmymom oo dmEy-
monb LoJdgme gobbomzgsb godmnbzg3L, Mo
Lo306MBAYdMM 3000b oMM3930L MOL3ILLE
BomIMAmMOL. sb939, dboMmagb sMmMT93L dgbod-
mgommosb nboMagommb Mmymo ©s bo-
Mobbnobo FoMmMMILIFYMYdam. oMo o30LY,
3oLom30mMabBNBydgMNs 0b goMgdmgdas, Mma
danmmomngn LadgmbL Bg3Mmo LoJdnsbmody
0600 MoyMgdab goMmgdgs, obobo obogdgdy-
mbn oM0ob Lbzoobbzy obgbydymMadgddan.
0y dmbgds abg, MmMI sanmMmMoOmn3n Lod-
gmb 930MdH0L dEadnabyMma MabyMbLydo gond-
M09, 9303MMYmoE, Ladgmb By3mMgdL bLo-
dommnobo bodMoyMgds 80939000, 35306
dgbodmms onbymb dbxgmmodel dmEgdymon

26 LogoMmm3xmmb Labambm sdE33emol 2022 Hamals
L3gnomyMo sbgsmndn, (2022), mdogabon, 33.60.

Lo3obMBAEYdM  33MoMgdab  FohoMmgdab
3MmEgLRY, MYIEY, P®I336gmn IMboEg0d9-
000 o 3MLYOYMN goMgdmgogoab boggydzgm-
29, 00 g9ho3nbmzob dgydmadgmoEsss dgbods-
dobo M7ognMgdnb gobbmMmingmado.
©M9356gmo dgmdsmgmdom 0y mzsmb
30000303mMadm 3ohndMmonb 3mgdbob 43-9
dybaob 89-8 6560mb,” Fobo dnbosmbMdMNg0
dboMmg 3oM3399m On6mM36900L BoMAMIAMOL
I8mm 3dbyoygo Loabob LOLFgWom T9E3M™OL
3ob6bog3nb mzombIdMabom. bbybgdym BmM-
0000 3nMEadnm oM aMab gobgmnmo, My dbys-
3M©9oymb omAgboano bLobzgmob - dnbo-
3ohndmmonm dg33m™adg dnsdamammos of
©o7300ymxzom@s 0430 0y oMo ob JBmgds
330mmOMn3g LOdFML BndoMmombL sMAgbomon
LobEgEOL — LadMBoMYdNLaM30L LabaMgod-
om dhmdnm d9E3modyg. AMEgdnm BmMmIody
dbxgmmos dgbodmmms 6o30y306mo mMmo do-
dommymgdnm : 3nM39m d9dmbgzgzadn, Abgo3-
MO0 sm3dyMzmm dndomm3nb yxmgdom
03 mz3ombadMabom, Mmd 0969330300M0bL dYs0-
©3MImmos gobbomym ngbob bodMgomydo-
Lom30L LoboMagdenm MMADY, 807 bgEOZ0Q
0dnbLo, MMI oMmAgbomo Lobzgab dnbododn-
9Mm0o00 d9(33Wodg JoMmob mJdnob 6 39 oM
oMol gabymo o oMgndgbho dm3ny30bmm
0b goMmgdmgods, MMA dob bmd LOBMGOEMYON-
Lom30L LaboMmggdmm dMmMAnm FxE3MWMdDY oM
©0o7380ymaxanmab dmmbmzby, nb, MmMT dnbods-
hodmmodom oM 3939330 ab aMmAgboamn 6sbo-
o oM gymabbdmob dgdoszgmbgdgm gomgdm-
9000, d0anmmomnzn bodgmMbmM3nL, Momo dob
0mdoz3om bbMAsdy 03LEgMML LodMPsM-
900b0M30L LoboMagdm dMmAnm d733Mo-
9. bmgmm gmmg bzgmmOs gobzeznmammom
nbg, MmM3 d930mymm gobbom3znb y3mgds nd
030mMbadMNb0m, MMA 3063036 MMN3g Lobob
Lobggmo yi3mm dbydydo Loababos, LogoMEY-
0eMmy, 3o309L 3ohndMmmonbL 3mwgdLbom -
39600 3000 00 MBDBY, MMEd M30m bmM-
003 BdMao Aobobgmb 3300300MAL dmEgdym
090306 F0BoMMYONM. 07 3oMBI® O3Y-

27 Logoozgammb  39@ndmmodol  3megdLbols  43-g
dybmol 83-8 bofomno. < https://matsne.gov.ge/ka/
document/view/91612?publication=39> [6mgnm
§3c0omds 07.08.2023].
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33009000 B99mbLO6gdymn Agbeab dnbosoMmb
003b3900m, MMA bLodoMoOMydMmng bmMBsdon
AobobgMmn - ,,00039 Lognmbdy* gymnbbIMOL
BDM@ao©, Jumm dbyodgdo bLobob bLobygmab
y3gmo bobgb o My 3Mb3zMgdHmb, dgbodsdn-
Lo, 99330d™M0s o30L33060mM, MMT my ALYS-
3M©309mMbL oMo 9 g30 LOdMBsMYdNbaM30L
Lobomaggomm dMmdnm d93E3mModY, LOZOMEY-
Oymmy, 3o309L YoMNEeb 6 M39, Mams dmb-
©9Lb 903amammodnl gobbomzs oMmhgbo-
oo babzgmob dobodospndmmodnm d533WodY.
3bgm03g bxgMds gobznmoMmydymny modo-
oobob  bodogmogm  bobodoMmoenmb  odn-
BobdHMmognym bogdgms 3gmagagnnb 2022 Benab
29 s3Momab goobyzghomagdoedn, boog Lo-
bodsmoMM 0dN3MYOL AM3sbybab (sgnmmod-
030 L3OFML) 3MDNENSL S sMbnIBs3L, MM
3906mbadgdgma Lobzgmab Imybegmo Bobo-
omob ygmm dbydydo Lobob mMmo bLb3oELLL3S
LabggmMom d93E3e0b dgLobgd Bomagbom dy-
30amMAmMmmModsdy dbxgmosb dgbodmgdmo
000hABg3L 6-0130060 30000L VE30M, 560367-
™0 30000 ©oE39™MeE Logedmbozmabm 69-
Lo o6 gMmnEMmymo© BoMmggbabob.?®
dbg3gmmodsdns dnbomgdn, 93Mgm3y, 0y
Mmob  gyamabbdmob 3Johodmmodab 3mggLbob
43-9 9ybob 99-8 6obogndo donmgodyma Ao-
b6obgMmo - ,,3006Lo3ymMMgoMn goMmgdmgds“?
M3 9Mo bLobgmAM3sbgmm sdhdn 3ondMm-
00L 3mEagdbob dbgogzbo oM sMab gobyMmomo
3obLo3gmMMgoYm  3oMgdmgdoms  AsdMbom-
300 o6 Mandg Loabab gobdomHgoy, MoE LLO-
gmb bodyomndob dn0bEgaL 306MBAydMMdNM
©o3960m0 300000 aMm3g30m gobnbogmb
0Lzo3M©g0xmMnb JodEamaAmmos smhgbn-
oo babzgmob dobodshndmmodom J7E3WodY.
M93m03969073mNy, 00 M35MbdMabom, gotho-
ML dgbodsdnbo 33mamgdgdo 3ohndmMmmodob
3Mmogqdbdn o dmEgdymo bmMANL ,,03300M
AsbsBgmML* Bng39L 0bgmn obLBY, M@ o0 T0do-
Mmogmgono 3Magdhngnb gobznmsmgosb bgamb

28 onodamobol  Lagoemogm  Lobosdsmogml  oco-
3060LEMIE0Ym Loddyms 3meganal 2022 Genals 29
s3Momob N3/3207-21 goahy3a@omyds.

29 Logomonzgmml  30@0dmmodol  3megdbol  43-g
dgbmol 83-8 bsfomnon. <https://matsne.gov.ge/ka/
document/view/91612?publication=39> [6manm
§3c0mds 07.08.2023].

d9n6ymodL. gfma — 9Mo gobLogymMmydym goMmg-
dmyoo dgodmgds dmz0sdMmo, nb d90mbgg-
39, MMEoLelg FoMoOAbogymydalb gobdsbm-
MEngmedmo MmMm3abm danmmomn3 LodFmML
330907y 0L godmbEgb sbogno nbwnznwy-
dYM0 33nbabHMmoE0Ym - bodsmmnmgdMagzn
dJdo dbxozmMEadymab dndomm omhgbomn
LoLEgEOL Jobodo®ndMmonm dgE3mab mom-
0009 0900a3MAMMOsLMBD  ©o303d0Mgd00.
39, 3339 oMM 36y Imbab oE©s 0y Mm-
©0b 3030 dnb6s30dndMmMOsdg JoMmaob gddnwab
6 — m30000 306mMbBIOMMONM aggbomon
3000. 3830dMmo, 08 09dnm anbhgMmgbydym
306MbL $99mbLYBgdYMo BLFYMMOS EOgbToMmY-
00 3093 IxMm dgho gobognmommb d93-
bogmm 33mg3n0b 3MmEgbo o gosxsmommb
3obLo3yMMgomM  3oMgdmgdoms AsdMbom-
30b mEgbmodo.

d03g39, 3oLosboMBgdgMNg, MAE9bo d9-
LadmadgmMNo 0EENMMOMN3Ts LoOFMT Abyo3-
MEydymab dmmbmzbom, bobggmob dmybog-
oo bsbogab mMngg bobob AbYO g0 Labggmom
3933mMaLmob o30380M900m gMmOMMYMIO
3obobommL JodEamaAMmmdgdn. My O3RN
MEYd0m, ©o30bsbogzm, MmMA Abxo3MEadMN
Lo0gML 60608y 300 dPo3EaMIMMOL 3Mb-
3Madgmo bobab dbYOYJo Lobzgeab godmyg-
690099 o 0INbaLHMIENYMO MMZIOM goo-
6y39hnagosb bmd BoMmEagbomn dmmbm3zbab
R3M3maddo amgob. bogymobbdms, MM 3o-
bmbdydgmoE dnodamammonb s3hmML oM
doyogb dbmmmo gMmon Labob bLobygmab
390mynb900LMob ©o3ze3dnMgdnm bBoMoan-
Bmb dmmbm3zbs/3ys0amaammods, Meg bLoO-
gmb dg9LodmygdMMOsL odmg3b, mMngzg dYo-
0gmImmonb gmhonmmyme BoMmagbob
d9dmbiznz0d0, 0dLzgmb s donmb gMmo
36 mMo Lb3oELLL3Y Bowoby3gMHnmgdy. godm-
0nboMmg 099006, 30033600, MMA LMWL
dgbodmgdgmns gMo bbEMDodg gMmomn dbyo-
3M©g0ymnb dndomm nbomgdmoab Mmamma
@amAgbomo LOLEgmMab LOdMIsMgdNLaMZ0L
Lobomaggomm dMmadno dg33ab boznmban, nbg
dnbodshndmmonb.

dnbodondmmos, MmI  mo30LYRMYdNL

30039000 98IJOIM0 s MIsEYMo seBHIMb.-
Hh0300 LogoMmmzgmmdn, 00sd7 99(HYy39™goL
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Mmgmmi 990mo smbodbymo ©ydymydyd0,
3b3g39, ab bhobhobdHogngMmn dMbBo39dgd0, MMT-
003 dabHMaoLb sgnmmdmngn Loadgm-
q900b d0gm To@adym  Fosby3zghomgdoms
MmE9bMdsL amAgbagnn Labxgmab dnbodogn-
Mmoo d9E3mady, dbY39, BnmMNMgdIM MmM-
3obmbmob T00oMmM3006MANL MoMEgbmOosL.
39fMdme, 2022 Banab 12 m30b gobdozmmododn
gobbomyan 0gdbs 3960(9bEnyM ©obgbyody-
®900d0 3obmo3bgdym dLye3MEmdYMms don-
domm Labxgmnb dmybegmo bobomab ygMmm
abyoygo bLobab Labxgmom - dabodohndmm-
000 9933mMobmob ©ogezdnMmgdnm 2580 dyo-
0gmadmmos. 270 dbxo3MEadML dg9339Ms
LobEgEob dmybogmo Babaman Gabodohndmm-
000 (7 - Jomo s 263 985853930, B30 dmMab
0 - 0MLMYMBEM3b0 Fodozo3n, 0 — oMab-
MyanBmm3s60 Jomn); 2310 Abs3MEYOYMb 3M
©o7300ymxznms d0damadmmods bobzgmab
dmybogmo Bobomobyagmm dbYyOYJo Lobob
Lobggmom dnbododhndmmdnm dgE3mab dgbo-
bg0.%° gMomsgMmmo, My3 33maznb 3MmEgbdo
390m0339m0 aym ob goMmygdmyds, MmMA 53 gtho-
300009 oM bgds oME LobodaMmOMML O M3
0a0mmomngn bLodgmMgonb dbMoeb abyomo
bAHIBHOLHOZOL BaMTMYOS, MIE dbsbHOL Lo-
30mboo ©onbhgMmabgdym oMb 396009b6@30-
360 ©a69Lg0xmMgdedn dgdmdMmYbyoYM 3nMmy
mE9bmMdsL bJgbmdMng - sbogmomagz gMomdo,
3oLodammmygonb Loxyydzmgdab Toomnmydno.
3o0mdnboMmg 0dgeb, bLogoMmms, d9070s-
309L obgmo smmoEbznb 6L, Mo bLbybgdym
3MmbEg3hodL gmomdmamodsdn, gmmo Lo-
boombnm B6sMIMoagblL, Asdmama Lobom.
d0v30M0 00%dsboi, bmd obos, MmM3 dmbgb
d993300900 MOBbo Jogomns LaLFgObL
bobg @o bmd oM AMYHobas dab godmygbgdab
90060 Logomm o 3gMdm 0bhHgMaLbadaLaM30D,
096o3 Lobzgmab d0B6g00L Boymbgzmm-
00L 3gmboon.

030mmomngn LOOFML 3MogdHhn3odg -
330039000, 93MgmM39, godmngizgms bognmmy-
00 d3mbab 0b@HoEnab dnbabpMmab dOMdobgdab
3o0m39d9, Mo3 gobLodM3zMA3gL dnbododhndmm-
00b sbMymgonb Mgz000b 330ydab d9-

30 <http.//sps.gov.ge/ka/public-information/2/> [dmenm
fi3c0m8s 21.08.2023].

Lobgd Bowoby3zgdHomygdab domgdab BgbL. gL
9MM33Mo gowabyzghnmgdob d0dmgd mM-
3o6mbL goydoMm®Hn3zgdLb Abxamonb Asdmysmn-
0900b 3MmEqLDL, sbY39 3obLIBMZMAZL Foe-
6y39homgonb Eobadymgosh. syEnmgdgmny,
0Mdobg00d0 gonbgmmb dnbodohndMmmdbL sMb-
Mymgo0b M93080b 330madab bobymaddmages-
Bbgmm LAHbEIMDgd - 3MabhgMoyndgodn, ghm
3930090000 603bo@ dgbodoms AM3z00dMM™M
30003007 YOYMm 30MbLy o E8dLYJTgogmb
dmmob gogmmadgdymo bgandgzmymadnb of-
LgoOMdY, MMIMamMsE3 ©anbwyds, MMB goblLo-
dozmymo oMm mongdhymaom bgmb 3ydumab
30ML 3ydomodnb bMymymayom gsbbmmEnymy-
0030 LOdYdom L3JE3NRN3NE6 godmAnbamy,
03M9m3g, 9900930 3Mohgmaydo dgodmads
oymb 3oMmob 3o63Mogmonb damadsmgm-
00b bofMmabbo, MMAMNNSE EILHYMPYOS Y-
30ag0gmmMOs 33M0MYos gsbbmMEnymoaL
03anmmaMmngn LodGmML BogfMm domydy Fo-
©obyYy39Momgdadn, MoEaeb  0969x0303ML
LAHYMYMBoM@ gogbomb LogoMmm obdsmg-
00 LOdgoEnbm 3gMbMbomab dbMoESb o
S. 0. LoOgML BngMm gobLdM3MYMO Mmm Jog-
bodomyMmo Pbs PbymdgLb bgmb gomo3on-
LYIBRWYOPML  BMmobEbML  LadMBsMYdedn
Mgod0ma®oEny, MYdgs yYgMmommgdob dnmds
oM 6o aMmAgLh abgmo 8900b3g303, LowIE
bogofMmy, 3obLodM3Mym 0gbob dgEoMmgdom
93o3Mo My37000 Lowol 0bY3 @s 0LY3 dL-
mabbydymo nbws nymb MmammE 3gmdm, aby
LogoMm abhgMmabgdn, gL abgm F90mMbzx390L
9bg0s, MmEo Lobodommnmmb dbMNESb dEEN-
omOMng LOOFML Vg3 dboma sghob o-
0mEg0s ALO3MEAOYMNL  omo30LYBMYd.-
%9, MMImob dYodgmdmmodsdn dmEgdymo
3gJhmomngn goMgdmgogdn §abab bLybgdy-
oo M9370000 ©a3)bab 930 YdMMOASL. go-
B6Lo3yMyd0m, gb gbgds nbgm dgdmbzg3900,
MMEo 3©3anMMOM030 LOOFMbLY o FoMmoMTLo-
s5900b  gobdobmmEngmgdgmn  mMgabmb
3mB0Ens 9MM3obgmnboged Mo@ogomyMa
3060bb303909m0ns, 30Ma 5 3MadhgMmoydneb 4
0300Yyma3nemgob yomo 90g3zob bobzgmob dgi3-
3madY, 08 @MML 30 LobodsMmamm LMoo
bodnmab3nmm 3MdBNENOL dYoMNOOL godmeho-

bom goobyzgdHnmgdsdn. Mmammz 3bgoo3m,
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30 ghodnbmznb sMmogMmon Lognmbo ogMm-
309, Mmdgmdg dbzgmmodelg IMEqdyem dm-
09600y o dmadboms LodgEbogmm bLadmM-
goomadedn. H93mbLYbgdYMO  xOYMYdIMY
799(hH9Lbmos 30M39m0 3Eas bozzmgzn M9danb
3madmaqbymo dgbbogzmab.

bAbIBACAIEM 3MAJMNJ
JBHM dbJoJaN babOL
LALSICVOL — d06039003MMBOL
83d(MY3634600b badN0)bO)V6
d03um01Js600)

60600ydoMmg o300 d0bodsndmmodab
©ob03360L0 Logombo  gobbomymo 0g6900
dbmmme Labodommnmm 3Mogdhn3odg oyM-
©bmonm, dgmhgymans dbmemme 0d Logdgomoe
B6obognn, Lol godmamgbomos dgnMy bo-
399900, 90 98LobyMxos oMy LabLsTsMMNEML
3M0(H030L 9b6@o 3ognibzelb, oMadgE LodMIo-
30ME ©MEM393300 330™M7g00L, dgE3EMId0s
MomEgbmonb 85030M900L 3MmMEgLL, MOEAEH
33960 0gdbsb MmdngdhMo ggddsmahgodo.

000mobob  boodgmogom  bLobodsMmmemb
3Magdmngnb dgbbBogzamabab gMmo-gMo gobohgb-
do LodmMydab obLodE3MOLLL LALbEAL bods-
Mmool bagdgmo domoths JMNMIOL sMobMmH-
Banmz0b6ms dammnmaboznmgdab 3mgdbob 69-9
dgbmab 30M39m 6a60dY - ,,d0b530hndMMONL
39Momedn 69-5 dgbmob 3oM3zgann Bsbognab
0360b8o AL og30LAMML Mo30L Logbmazmyg-
09 5anmab ymaxbob 30mEydymgds 22:00
LOMNESD 07:00 LOIMOTEY S GobLSDdMZMYMN
dnbo3ondmmonb M33000006 ©o3ze380Mg00m
LabodsMmmEmb dbmeme gb PBymMns gobshyb-
dn. Mab Loxyyd39mMBy EdEENbs IMbsdsMmya
©mmab gb dMbs33900, MOTIbO 0g0s gom3e-
m0bBnbgdymMn 3MB3MaH 0 FogdhmdMnzn go-
M9dmndg00 M3 dobo gabbadmzmab oyEnmYo-
Mmosb BaMAMaAgbL gobohgbnab dbgazbn Mod
3M 033900900, 30Bo6Tgbmbogmos  goM3z99mn
3M3nd9bMoEns odebon nymb abadymgonb
Babodn dnbodshndmmonb gadmygbgdnb cmsm-
0009 dbxMMONLSL.

31 0nodamobolb  Losdgmogom  Labsdshorenml 2017
fanals 27 Bngdodmal gobohgba, bogdg Nels/3-27-17.

doMmomaon Labzgmob bLoboo Tabodothn-
9mMmoob ©obndzbabob LogbmzMydgm sEN-
b ymxbob 30mEgoxmogdabs s Mmab
3obLdMzMymMa 3gMomeEob doymomgdmmody-
99 090Yy39m™adL mdamabaob bosdgmogom bLo-
Lodommmb LobbEob LodsMmommob Logddgms
3omo@nb 2020 Banab 04 0063Mnb gobohgbom,
Mmdmomslg dgbgmob  Moombymo  Lobods-
Mmoamb 2019 Benab 05 donbnb gobohgbdn 3.0.-b
0005Mm, Labggmab 6obomdn 9300 E3M0-
mgodo. 3.0. 36monmn 0465 ©od653039® Logo-
Mmn39mmb bobbob bodommeob 3mEggLbob
19177-9 99banab 89-2 6s60gnab ,,0" J39396Jdhom
390033m0abB0bgdymn obodoymab Aoabodo
©o LabLEgMAL LobgE o DM obgbadM3Ms
306335hndMmOs 2 (mM0) Banob 3500, 3.0. -
Hh03mMO0ab gomoznbyxzmms babsdsmMmemb
bbMANL EaMOOBNESD. 3.0.-L Lobggmob Imb-
©0b 300030 Agmzams 3o)ndMmosdo ymaybaob
©Mmm - 2018 Banob 10 0363M0@sb 2018 Benab 14
0363M0L Aamzmono o 2019 Beob 05 donbo-
©ob 2020 6ab 04 0563M0@Y. gobohgbnsb
3330Mo AoblL, MMA mdomabob bosdgmagnm
Lobodomomad 3.0.-b Labggmab bLobg o
BDMIs© gobybodmzgms dnbodsndmmods 2 Banab
39000,2 MYdEe oM dogmoms boMyz00m 3o-
Mm09009, Mo 39MomEnb gobdozmmdsdn nb@s
03ymxugomogb 0gn LogbmgmMydgm MHamoabm-
M0009, 0bY39, oM 3Mob oEagbnma Bybo, Mo
qbgds bogbmzmMgdgm dsaamsb ymabob 3o-
mMEg0mMYdsb. godmadwnbofMmyg 0d9web, d9330-
dmns ©o30b3360m, MMA Lobsdommemmb dngMm
©Mm3ggm 0dbo LogoMmmzgmmb bLobbaab
Ladsmmab 3MEagLbob 471 dgbeab 30M39mmn
Bobogom gobbodmzMmymaon 6gL0.33

000mobob bagomagm babsdommenmb 2017
6ol 20 mghmadmab gobohgbom, .. 3bm-
000 09460 036030390 LogoMmm3zgmmb Lob-
bamab bLodoMmoab 3mEgdbob 177-9 dgbaab
30M39ma babnmom gomzemnbBnbgdymo o-
6odogmab Aoybodn o Labxgmab bobgE o

32 ndamobob bosdgmosom Lobsdsmommb bobbeals
Lbodsmomol Lsgdgoms 3smodol 2020 Henols 04
0563Mab gobshgbo, Logddg Nels/g-04-20.

33 Logomozgammb Lobbal Ladshomol 3meagdbob
471 3ybamals 30390 bofoemoa. <https://matsne.gov.
ge/document/view/16426?publication=253> [dmenm
§3c0mds 21.09.2023].
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DMBo© 3o69LsdM3Ms Jnba3ohndMmoOs 8 (M30)
030L 30000. ™M.3.-b ©og30LMS LogbmzgMmy-
09 sanmbdg ymabob 3o0mEydymgds 03:00
LOOMNELH 08:00 LovMdTEY 3gMnmedn. Bgam-
dnbndbymo gobohgbnab nM3z93s, MMA dm-
Lodommmad .5.-b LogbmzMydg sEZgNMSL
ymgzb0b 30m©goymgds ©oybgLby Mmadab 3 bo-
3M0sb omab 8 LasmModn.3 8ndshboy, MMI
©obgbgoymn M3gz000 osMogmbozmMymony 0d
M30mbadMnbom, MmMI 3oMab MgadomoadoiEns
dmEgdy 0mdgb®dn LAMYMos dgydangdg-
0y, 3MEgdxm dgdmb3znzedn 0BML dm3zmgoy-
0o gobosmmgdab dngmgdab dgbodmgdenmoab
Logombab gobbomgaE 30. goMms vdnby, dgbod-
oMo dmEgaymads gomMgdmgodsd bgano dgybymb
0bg3 obosmo obodogmalb gobbmMmzngmg-
00b 3MmEyLbL.

Mo3 d99bg0s sgnmmdmngn bLadgmbL dngMm
900909 3osby39hnmg0g00b  ©s393d0-
M900m 3MLYOY LOLLdsMOMM 3Maghngal,
339Mb 39M o333mnm dom sMogMma3zafmm-
3690009 LEgmMMOSL. 38nbo Bomygmo dogo-
mom0s, M00mabob bogomagm babsdommemb
330b0bhHMmogngm bogddgms 3mmagnob 2022
Banob 04 doMmbobo® o 2022 Benab 28 MydYg-
M3mnb®*  goobyzghomgdgdn, MmMIMYdNE
3odmbobomos gMmo o 0gn3g 30Mob dndo-
Mo, 00906hM0 gogbhmomagzn gomMmgdmydgdnL
Lo®wyd3zgmdg, 9Mo 0d90mbzg3zedn ImMbLLDS-
MM d b6obomMmMOMNZ iv3doymxaoms m.3.-b
bobomAgm dmmbmzbs, bmemm dgmmyg dg0-
0bgg3080 of os3doymanmy, ©obodymMI-
00b Bobomog abgs oMaYadgbhnMgdymn ob-
LoggMmgdym Lb3zomosb 3gMmE 30 d999AB 3L
domn 3nmbzobob mongddhMo dmMmodMmM369
306M0. . 3. 5M39Mmagdab nym BobodoMmmmygson,
0d0b d00oMmm Bombymdn godmygbgdymon ngbo
3obmbom  gomzamobbnbgoymn  Tgmozomo,
0390930 9b oM ddmMAbs d9damad dabo Jia-

34 35Mmdgmadsznmao 0., (2020), ,,Lsbxgmol sbndbols
Bmagnghmno Lagomba (bsbsdshaamm 3Mmogd&ngzol
Sboanb0)“, mdomabn, 33.28-29.

35 0ndomobolb Logomogm Labodsmammmbl sdnbal-
&Mooy Lagdyoms 3mamgaools 2022 Haol 04
doMm@Gob N3/7692-21 goshy3a@omyds.

36 ndomobol Logomogm Labosdsmammmb sdnbal-
&Mooy Lagdyoms 3mamgaools 2022 fHaol 28
009M3mal N/8099-21 gosfy3gdomgds.

30b d9d33mgmn 3mdopnxMmo goMmgdmads o
33mo3 0460 gobbmMmngmadymo en.3.-b dbMo-
©ob Lb3zoobbzs bobnomab Eobsdoymn, dom
dmMmob yohomoos. dgbodsdnbo, 2022 Banab 4
dom@ob modomabob bogomagm babsdommemb
30006Yy39hnmadnb  ©obodymyds dbmemme
nd Logydzmoo MMA gobohnzmMgdymo sgdo
oM 3903030 LOZTIMAL ALLVOYMYOSL dT0n-
BobhMognymo mMmagebmb dngMm bLoozm bozn-
0bob yomymaome@ gowsbyzgdmnb dndgdMS6
©030300M9000 LoEO3MY, MPbEOE 03 3gmboo,
Mmd oMabonMmo F000mMyds 3M 3Mab gozgmyoy-
om0, My My goMgadmgds ahm3s gobdbomgy-
mds mMmgebmad dgxsbgdalb Jomds s Modmd
o0300ymanmy dobo bobomAgmm dmmbmzbe
Bbobogmmomog, MmEs Lobgdgse 5 bobygmddmgs-
bgam bHbaMbHNEsb 3 Agxzsbydoma 60dbaL
0Mbgomds 8oL Logdgdn. oMmgydgboEns, MmI
9L Ambodommab dnbogebs MBEIgbam nym bo-
39Mbabg3z0, bLogdomMab EsLYOYMYOSL TME9dn
0900b3g3000 oM BoMIMoagbL. 90Deb63gbm-
Bomnyg, dbgogbo gomMgadmgogodab smMbyOMAALLL
Lobodomomm 3Magdhngs aby gobznmomeab
Mool bogmmm Lhsbomdo AsdmysmndL
o 33anmn oM 3gdmbalb oMogMma3oMm356
30006Yy39homadoms 30mgodsb.

33ma30b 3MmEgbdn gedmngzgoms abgomon
d90mb3z939003, MmMEs dommIbogymadalb go-
b6dobmmEngmgdgmn mMmgebmeab LMYMNLE
©o7bodymMY0gmn  goobyzghomadgdo 0gbs
0009030 3aNMMOMn3n LodgmMbL godmdho-
bom 89093000050, MMIgmoE PYdysmme gbg-
00 0LFO3MEYOYMmY aMmAgboma Lobzganab
- dnbodo®ndmmonm dg33mab Lognmbl. bon-
oybhmogomo BoamMImgnwagnbom, cmodomabob
Lodomogm LobodoMmmmmbL sEdNbobHMeENYM
Logddgmo 3meyganab 2020 Banab 14 ©EH3900MAL
30006Y39h0madsb, MmIMonsE g.5.-b boMmhyg-
oo 6obognmomng olddoymanmes. bLadgma
3-5.-b woMmAgbomn Labzgmob yxmMm LYo Jo
bobab LoLzgMOm - dnbodohndmmdnm d93-
30b bognmbab gobbagm3znbob gonmzgamobbo-
b6o dL303MEYOYIMOL EOTIMINEIOIMGOS ©o-
69090 x00L vEINBOLHMIENLMSD s Tabo
30mMm3byma  dobobnomgdmgodn.  bLabxgmab
dmbonb 3gMom@dn Bobomabydob gogdo, 0Y-
03 YygMmommgds gosdobznms ©abodoygammab

00M0od ggmodznmn
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bobnomBg, Lobgdg oym obsdoymms gMoIm-
omomoy, 3gmdme, 30 3.3-L dbM0ESb Go-
bbmMmzngmEs F363Mmgemdalb ©adNsbgdab
0990M0. 033LMB, sMILMYMBMM360L Mb -
LEMYdNM MEabdn domoEMmds, M3TdE IdIMS-
@J0xmab Bodagymo H30300 s Hobs3s o-
dm0nb309. goMmoo d0by, dbgzgmmosdn ngbs
domadymo ab, ggogdo, MmI 3.3.-b BamMbydon
Bobodommmgzn aym bLO3YMYdaL Boboom-
00093 3030MMYmM0 obsdoymab — msmmoonm-
00L Aho@gbobomznb. 99Lo0dNLYE, dEENMMO-
Mm030 LOOgGML dngM Tbye3MYdYmab dgbobyod
Logombob gobbo3znbob gobboggymMmgdom yo-
Myma000 gagmgbs ngmbos Asgbomo obs-
doymnb bsboomas, M7 Mo goMgadmgosdn s My
3000M700d0 046s gabbmMmEzngmgdxmn obo-
doymao, sbY39, BoaMmbYmAn bobodommnEMOSA.
dgLododnbo, 03 IMIgbHoLom3znL doohboy,
Mmmd ogbhogonb d0baobHMoL 320 6MJsbydom
3obLadMzMymMa 3Mo®gMmoydgdob mobdbmmydon
6939(h0M0 IMLIBMYOgO0 396 FooddMNNY
396 3oobmbs Lb3s owgdomn 3MbHgdLbhob
3M0hH9M07dg00s. 00 BogdhmodMnzn gamygdmydg-
00L 3MbBY 30 IMLLBMNEYT 3. 3.-L LoboMmAg-
om dmobmzbo 6obommdMNg os3doymxanms
08 ©abLLBOYMYonm, MM TYyOY 3.3. 33(HMOL
0oL dndomm AoEgbom oMozobmbngm J0g9-
00L o F3LMob 3MYHg6BNS oM gooshbno. AM39-
0y 3900b3g30d0, dmbodomMmmad Mmamma3
3b90030, 337930M LSOFML LobymBdM3069-
oM bhobombhoom gobLbodmzMmyma 3Mogg-
M073900 o 60bs 3obdy Bsdmboo Logdgdo
3MLYOYMN EoBIMIMydMab BmboMmoymo
©odmbB3g0mn Mmobbdmody, 08 xMbBdY, MMES
©odoMamMgdymalb  3mdogno LogMmomE oM
smab bLYbgdymo sJHom oagbamn dgxo-
bgdomn 60dobn. My MmJds ybws, gb 3MdoEn.
oM 6o gogngmm, nbg onmgmb, 860d369-
mmods oM dg3Lb dbbgzgm3gmab sdMObL goggosb,
0393s dbmmE o3 boxyydzmam bobomhAgmm
dmnbmzbob b6obomMOMN3 ©o300YyMBNEMYds
LOEYMosE JLo®IPd3MMs. 3B0JMMO, Lodgma
dommyoymo@ dongm 3.3.-L dndoMmor oMmhAg-
bomo Labzgmab dobodshndmMmdnm JgE3me-

37 00omabol Lagomogm bLobosdsmormmlb sdnbals-
Gmosonam Loagddgoms 3maemgaools 2020 Hmolb 14
©33980Mals N3/4313-20 goesfy3g@omgds.

99 yofmymazomn gooabyzghomagds, LEMMIE
dobn 3mBohoyMmo 39MEgOYMYdas 0dBMYO6ML
3M3LMYMBMM36900bsM30L bmMdsyMo
3bmamgdab 30Mmoydnb d94365%7. ghogmmnbm
3ofMmgdmdn 3bmzMndody. oMabmymbanmzbab
LYY3909LbM 0bHgMaLOL 3MomMabhgdho 3nMzgm
M0gdn bmad 3oL yLoTMNbMYdLL, 506MMgEM-
00L oB330L, bMMAsMyM B0BOZYM, BEgMIMN3
o gmbgomng gob3nmoMygdodg BMYB30L gy-
mobbd@mob, godmdnbomg 8J90eb, IMLLDTS-
Mmogboz 8bgazmmosdn 38me3Mabo® 96
dngmm bbgbgdymoa goMmydmgdgodn.

Mol d99bgds B70amad nbLHoENsdn ofM-
LYo 3Maghngol, 3nmamgds g3gLobgds dg-
093600Mo@:  Losdgmogom  LabodoMmmenm
0330000 33¢m0b 30M39m0 nbLAHI6ENNL Lobs-
domammmb dngM godmbobom goabyzghnag-
0900, 333WM9IMOE EIHM3900L bLodommmnod-
Mm03 99530090030 doMomoa® oMmbndbymony,
Mm3 bojomogm Lobodommnmmmb dogMm qoghHm-
0M030 goMgdmgogdn LEMMoE dgxrabydymNy
o 3oabyzghnmgonb bLoadommnmgdMngo bo-
}Yd3mnabmos 9943b oM 06393L. Logodmbo-
3mobm 6Mydos dbymo mdagobab bodomo-
dm bobodomomb 2018 Banab 21 bmgdomab
N23/6450-19 gooby39hnmgonl 33momady,
Mmamomsl bxe3mMmgoymab bomhgman bMY-
M3 v3dsymanmams. Lagdob godbhmodmogn
3oM9dmn0900sb godmadnbomg, mdomabab
LasdgmoEnm LobodsmMmmma sEaNEMMOMN3Z0
LoOgMbL LohngzaMn Eos3doymaxznms babnmmod-
M03 ©o 2dnbabHMEngm MMaabmb osg3e-
o begddnb bgmobas gobbomas bogddnbomznb
3Mbydnmn 3603369MmMONL goMgadmygdndaL go-
dm33m930L 3MbYY.38

Logobogom LobosdoMmmmb dgdmbzgzedo
Loodgmonm  Lobodommnmmb  goabyszghn-
mgonb gobohnzmgdob 3Moghngs Mednbndy
™399, M3 ©onbgMmags LOLFIWMIMLMYMgdab
LoLH9BsT0, 88 ghHed3nbmznb YBg659b0 LabLLDS-
Mmomb sdnbobdMmogogm bLogdgos Jomo-
Hob gobhnbgdomo yamMogzmgbmods gbgds Loo-
39monm babodommnmmb sdnbabdMmogoym
LogagMe 3omohnb gobhAnb9doBy JoLodhmMab
Lohn3zmMab gobybomzgmo aHM3900L, obY-

38 nodamobobbssdgmagom babsdsmamamml 2019 femals
11 bgd®g00Mmol N235/295-19 gosfy3adomgods.
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009, 0096sE, 9965900 LobLodsMEML 2023
Baob 30 donbob gobhnbgds, Momog 9. 9.-L Lo-
Jobogom bohngzoMmo Zobybnzgmom o@HM-
30 Logobognm LoLBsMNEMMI s gobhAnbgds
0d0babhMmogogmo  badmMmEgbm  3mEadbab
30M3gma dgbmaob, Ladmdomogdm bodmmEgbm
3M9gLbob 89-60, 396-9, 399-9 AgbExo0L godm-
yg69000 godmohsbs.*

d06030003MMB0L daCIMIBNDO)-
bLIBIMOI™IBdMNO30
©abab0o0)ddO

0mEgdym  mo3dn dmbgds  gobbomze
LOBdM3aMZaMgmnlb  939y6900L  bLodoMmnmyod-
Mm030 HMo0Engoabs o godmEomgodab
2mbBg dnbodohndmmoab godmygbgdab magn-
Lg0OYMg090nL.

ggghmmbymaoa bLodogyMo 3nM3gmo 1983
69mb 083-30 0gbs d90mmgdymn o 3030639
abmamomb bbgs J39Yy6900L 3M0Tobmemams
yyMomgoab 39b®mMman dmgdis. dobo 30dobo
gooMznmmymo 3nbggdob gobpznMmmzgs oym.
388-0b 8980093 IMIIHOMBYMO DYFLIW3Y-
MmOy 1998 Bansb 2000 Bmodg dgdmeg-
0y 0gbo 93Mm3nbL J39y690080, 33909030, QN
0Mohobgmdn, bogmmebgddn. dmg3056900m
30, 039030M00d0, 9L3bgMAn, 3MMAYZonadn,
0(Hom0odn, bogmabgqgman, 09mMansby s ggMmds-
60030 o6 MMEMME 3MENBNENMYOYMN 3oMEOY-
07900 o6 LObFMN, 96y MMEMME LoggmMo
3Mm3gdn. 9mggddmmbyma badagymo gobbogym-
M0 3o3MEIMEs 33909mdn, o O6Mo-
H969030, 60gMMbEadLy s dgmgnada. bod-
bMgo 93mm30bL J39y69080 30 Tom dgaMmgdnm
Bogmgdo 0yg69096.4°

dmgngmon  939460b 306mMbBIodMmMdom
30Mamm@ d933mnns dnbadohndmmdnb Lo-
bgmbmqds s b bobmnob goybgmamm-
0oL 36mEnd96. sbgm LobygmdBoxmb BoMIM-
30396L benmgzgszgman. benmzgagzgmob bobbmab

39 16965360 Lsbodsmomenmlb 2023 Homol 30 dsoliob
NoUL-283(3-23) gobhnbgds.

40 s3@mmos  3mamgddozn,  (2016), ,Lobbol
Ladsm ML 3sbMBAEgdMmMONLEndyMamabBsEnalb
&9b6gb3ngdn Logomozgmmdn”, omodomabo, as-
700.

Lodomaab 3MEIJLbab Mobobdo, 30Mb d9-
Lo0sdnbo  LodsMmmdMEaM@3g30bomM3nL  Lo-
bmnob gonbzmgmmods 9300M900 1 BENddEY
30000. 33603539900, MMTgmdE dngbogsm
LobmMNESb goygbamMgmmods §9398g0oMgdNsb
Jd9093 3060Md700L:

e (000600039 30Mm©Ox™MNs EoMAgL bob-
do 03 goM3399m™0 Mmoo, MmM3gmos

e DLobodomamb goobyzghomgdomas
©o9gbomo;

e (000600039 30mEydymMNe 303y3g9L 69-
bngM 3bmzMydLL;

e (000600039 30MEydyMns BaMyanbmb
LoZdaMM3zaMM ggdbhmmbym Imbo-
Hmm@abgb bogoMm sbgoMmndn, my gb Lo-
Lodommmm goabyzghnmgdnm o930
©330bMYOYMN;

e (0036000390 IxmMyds 9930 OHM3ML
bogyoMma  bLobeno dbmmme dsdnb,
MmEe 0b 98Ydbgds Foowgdgm dndY-
9900 bognmm mmab gobdogzammodadon.

00 30MmMogdab 6900LT0NgMTs EOMM39350

dg0dm3gds 3admnb30mb oznbMmgdymo sendgm-
Bothogamo Lobygmob goyddnds. oy gL LYY,
Labodsmmmm  bobmoEob  goybzmgmmonb
399LMYMYOIM0 3500bL MM EEIL FgE3MNL M-

3003M900L 033900 1 M. benmM3zs3900b
LobbEOL Ladsmomab badmMmEgbm 3mEadbo oM

033m0bB0bgdL L3gENoYM BmMMAsL gangdd-
Mmbymno mz0mmzemab dgbobgd. ©edbodeg)-
29 99003bg390M0Os bMYMEIds 3MMOIEN0LY
o 3903300L MBNEMYONL 30gM, dEO0 .-
0600030L0 Lobgndn 3000(h9d0b gdom. banm3ze-
39000b MaL3YOmMON3zed0 9M 30093 gobbom3znb
LHONOdns L3gENIWYMN 30 — godmygbgdym
0gd69L oy oMo gmggdhmmbyma dmbodhmmnbgo.
oMLYOdMOL dMagzomn boznmbn, MMAgmnz bagon-
MmgoL oy3nmMadmMe IMag30M9xdab, LobLD 3o-
bmb3mmgdhL dnnwgdgb, dogomams: Mo babab
ggghmmbymoa dmbymdommdgdn 6s 0gbsb
390mygbgomn, ©od60d530L oMbyoab bLogn-
0byd0; ©od688030Ls o Tobo Mmgobob 3MbRN-
©96300MyMMONL goMamgon; LabmoEeb go-
303™MgEMONL LabLxgENbL sbMYWMgdab gmn3nL
ob399Had0; bgdLyoMyMm s MEabyMmo domom-
00L Eo365dv39 3nMms bognmbydo.#

41 Tobiasova L., (2007), “Development And Construction

00M0od ggmodznmn
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ggghmmbymo bodogymab bLaddmogmdon,
3dd-don, MmgmMmE 69L0, gb IMBYyMdnMdY -
6odogamab gobbmmzngamgonb adsgn Mabzab
09gmbg 3nMmms Todomm godmaygbgds. gbgbos
30Mgdn, MmMAmyodsg honwnbgb FobIMmYg-
mmonb dbydydo odNobyds, Laggmmygdab Bo-
6oomdEga dndommyman dbydydo o6 Lodyomm
boddndob obsdoymon, MMIAWMgdnE MYENEN-
300 oMO3MONL Eadsma badndMmmydnm bo-
LOVMEY005D s dysMo bmEnsmymMo aMbAL
606000 33930690006. gobbognmmgdom
bdomo gL LObLFgWO odmaygbgds 083-0bo @
03909030 sM3xz3bndg dgmdomgmosdn dym-
g0 ddmmadnb dndsmom, MmIgmmoy hono-
69L obodoymon.??

qmggbhmmbymo bodogymMo 06gmobdo do-
Momoo® L3gmMMgonb B0boomdwgg 0ndo-
Moymao, bohMmabbdmmbm o bamzmbozngmo
©060309mgdnbomzab godmnygbgdo.

bogMmobgddn 1995 Bamnob gmadd-
Mmbymo bodogyMab godmygbgdab bodnmm@pm
3MmgMmodgdn bmMmEngmads. gmgdhmmby-
oo boadozyMmo godmaygbgde sMms dbmenme nd
3oMms dndsmo, MMIMYdLLE JEOWMOMSE
0m3mg3000060  Mo30bRMYd0L  dM33900
9039M9dsm, 3M1dg v3MIm39 30Mmonm 3o-
03009 gomo30byxnmgydalb Mmbog. boyM-
mebn0dn gm. bLadozrMaby S LOdMZoEMYO-
M030@ LobLaMagdmMm dMMANL 3MBdNBsENILORB
3b3qd0m.®

qb3obgmdn  LobmoEsb  oyLbazmgmmoy
Qoo 3ohndmmods) Abyo3MEYdmgdL 930L-
9000 804L0BYI, 12 PMYIEY. 3653039, M-
99mbol LabWoEeb Foybzmgmmos dngbogs,
30M@©0YmNy dsbBY oznbMmgdymo bobzgmon
dmobombL Mo30L bobendn 86 Lb3egeb, Mmgm-
M3 9L 3gobLOBM3MYMNS AMLITIMNMALRSH bo-
LodommEmb gobshgbom. gobohgbo dgbodemms
dbmMyamgogmn 0dbsb Bobom-bobo, o6y
9 ggm ob 3ghzam d96y39h0m. 3obohgbab bo-

of the European Legal System, Alternative Penalties”
Bratislava, p. 271.

42 Kubik, (2001), “Strafen und ihre Alternativen im Zeitli-
chen Wandel”, Berlin, S:618.

43 Onel., (2012), VerfassungsmaRigkeit und Effektivitat
der ,Elektronischen FuBfessel”, in: Jahrbuch des
Kriminalwissenschaftlichen Institutes der Leibniz
Universitat Hannover, B. 1, S: 13.

bamdangmods yg3mgmo MAgds, mydgs gb dy-
domodb oMogebgmdmdomo, dbmmmeo dodomb
©9 3306M3L (odsm-330M3b (30d9600d7) babmo-
036 goyL3zmMgmoy). dsdsm-330M3b (7nggbwdY)
LobmnEsb goybzmgmods nb6ndbgds obohg-
60b godmpabob MmML o ab, MmgmmE Bgbo
09domodb 3nbgdn, MMAgnE Y39madg sbem-
Loo EV360d030L LogbmzgMxdgm dEENMML.
dmbodaMoOMgb o6 Lobodommnmmb 3obohgbab
©o608360L 99339mdnm, Tgydmosc ©sbnd-
6mb dns 3ohndmMmods 330Mab Lb3s E®yd-
do o6 Lb3gy sgnMsL. My ©sd65d039L vg3L
mMo 3MabobdanMmgdymoa godmyEboadmmods
(7ynMomgomods) 99dagmd  dmbsdsmaangh
dgndamns ©obndbmb bLobzgemo ymzgmgzomo
d99x39Mmbgonlb (896y39¢nb) goMmgdy. 59375050,
9L3369m0 nboEs3L 3obmMB3MmMggHL (Bodom-3-
30600 (70d960dg) LobmoEsb Fogbzmgmm-
00b) 39390900L MOMOSBY, MOEESb 0gn oMb
3Mo9x3qggdhamo, Mabog o3 Ho3ob Labxgmab
930060060 (0ME3B5300YyMBNmMYdgmMN) Fo-
dmEoomads YhzgbgdL.*

30M3sb00b  Bnbomogeb 3gLgbab  T0boL
goggbhmmbymo bodogyMmob gadmygbgdob yzg-
modg ©oEN gedmEoomgds o943L. o8 dboMmyd
3mbhmmeab gb obaao bodysmgds 2000 Bao-
©ob @abgMmas. 39Lgb0b bodnem@m 3Mmagdho
gmggbhmmbymo bLodogyMmob godmygbgdsb dg-
00093 09000b3939030 030MnbBNByO.:

1. dommoomn dbzozMaob T9ReMmEadabab

9m30mamoOnb aznbmygody;

2. 3oMmodnmo dLyo3MNb 399409-
00b dognyg;

3. 9393999 3mbbHmmmabab 3M739630730
3ohndMmmonb d9093;

4. B0obosbBsMmo 3ohndMmOnL DogngfM o
dma3056900m ob939;

5. 39Lgbab 30B0bL Tg6yomadalb Tgbobyd
3obmbom dgbyomgonbob;

6. J90003Ma 30 00 ASTMBIMZoMb oo
dMLMYMBMM3ab6ms bobbeab bodo-
Momob gobboggmMmgdymn mmbobdo-
900. sMaLMYMBMM336ms ,,6065L6sMN
30003003Mg0s" LOLEgMab dmbo-

44 Tobiasova L., (2007), “Development And Construction
of the European Legal System, Alternative Penalties”
Bratislava, p. 272.
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0y mobn m3000 s@MY, Md30LYRMY-
00L 30MMO50M0b ds3haEnobomznb.

y3gms 53 893mbzgzs80 gmaddmmbymo
LodogyMob godmygbgds dgndmgds Tbmenme
©o dbmmmme 803806, MmEgbog 9oL goMgdy
003007383mM00L oM339m0b godmygbgds go-
©o©909mMn d3omadmmMods 0gbgdmms. o0-
339Ms, gmadhmbymo Lodognmo 39LYbdn
mM g3nbgdnob osbMYmydL. gbos ob yomm-
090 0030L7WY00L 3M339000L dHgMbo-
030, obo 3MY39630™m0  3ohndMMONESH
39003009 RMYoYMdy  BYEL3bYE3xMMOnb
Lodyomydy.»

dMagngMmo 439ysbsdn gmgdbhmmbymo B9-
©o3by39mmonb baMmznb 6s6omb dbys3M©I-
00 060D MOYM7x0L. 93bHM0sd0 gb Mdbbo ym-
39MEAO0YMS© 22 93MML 890003960.*

dgmaMmgdonmo sbomndo gbosymab, MM
bogdoMmmzgamadn oMbydMo Lobhgds Mawngo-
myYMa© 3obbb3ezgoymos 59M 30093 N0 M3s-
mbadMmabom, MmMA oM bgds dnbsdsdndmmoab
MmMIg0s ©OYMas, 93Mgm3zg, dabsdstho-
dmmonb gmgdhmbymn ByEedbyzgmm-
00L LdyoMyd0m dbMYWYdnL 90mbgg3se80
369090730 LaxzsbyMob MEybmdsE gobbbgs-
3909m0y, dLY3Y, oM bEIos bME. 8YE3IM-
00 3omo30LbBRMgds bbYbgdymn Fowobobo-
©0b goabonbogeb, 33mgzab 3MmEqbdn 39M
ngbs dmdogdymo abgmn, bmMBs MmIgmoi
0M939mnmgob o3bHMnodn ymzamEMNYMOE
22 93MmL 3oobNbLLEeb gomaznbyxmydym
3nmoms B6ML, 09439 dobomzamabBabgdgmany,
0b gogdhmMmog, MM dnbodoahndmmodab obnd-
3600 Boobyzghomgdalb dndmgdo mMmMISOHM
o dobo Logdnsbmonb 69Ln, BYOJ3090MS6
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ABSTRACT

Timely and efficient enforcement of court decisions is the most important
process for any legal state since the power of the law lies in its enforcement.
The effectiveness of the enforcement process may have a significant impact
on the development of the socio-economic situation of the country, as well
as positively affect the level of public confidence in the court.

The effectiveness of the enforcement process largely depends on a
well-functioning enforcement system; therefore, it must have maximum in-
dependence, and flexibility and, at the same time, be focused on the protec-
tion of basic human rights and freedoms.

Its organizational arrangement and the levers of enforcement implemen-
tation, the rights and duties of the persons participating in the enforcement
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proceedings, as well as the scope of authority of the bailiff as an en-
forcement entity in the process of enforcement proceedings are im-
portant, along with this, the existence of the private bailiff institution
in Georgian enforcement law is of the utmost importance.

Based on the foregoing, the article reviews the development of
the enforcement system in Georgia, the structure of the National Bu-
reau of Enforcement and its powers and the peculiarities of the work
of a private bailiff. The importance of the principle of protection of
balance and proportionality between the persons participating in the
enforcement proceedings is also reviewed and the author’s vision re-
garding each issue is presented to eliminate the gaps in practice.

KEYWORDS: Structure, Enforcement, System, Protection

INTRODUCTION

The enforcement of valid court decisions is an
act of exercising supreme authority in a modern,
legal state. Accordingly, the enforcement system
in the country should be efficient and indepen-
dent as much as possible and, most importantly,
there should always be a red line on the protec-
tion of basic human rights and freedoms.

The power of the law lies in its enforcement:
The right to request the enforcement of a legally
binding decision is equal to the right of a per-
son to apply to the court to protect his/her rights
and freedoms. The level of public confidence in
the courts is of great importance in a legal state,
which obviously cannot be achieved if the deci-
sions made by the court are not implemented
quickly and flexibly.

As in other European countries, sharing the
practice of the European Court of Human Rights
by national courts, analyzing precedential deci-
sions and integrating national law with Europe-
an law is also of particular importance in Geor-
gia. The European Court of Human Rights has
repeatedly discussed the importance of effec-
tive enforcement of decisions. In one precedent
case (Hornsby v Greece), the Court explained
that “the enforcement of any decision made by
a court shall be regarded as an integral part of

1 “Executive Law” Winfried Suske.

the “judicial process”? As for the enforcement
process itself, it must be transparent, and sever-
al basic principles must be respected so that no
party’s interests are harmed and/or vice versa:
no one is given an unjustified advantage. In an-
other high-profile case “IZA LTD and Makrakhid-
ze V. Georgia” the assessment of the Strasbourg
Court was as follows: — “In connection with the
fact, that the state failed to ensure the enforce-
ment of the binding decision within four years,
there was a violation of the right under Article 6
of the European Convention on Human Rights“3
The Court reiterates that the right to a fair tri-
al includes the right to enforce a final judgment.
This right would be unrealistic if the national le-
gal system of the High Contracting Party made it
possible for a final judgment in force to remain
void to the detriment of one party.*

One of the most important decisions in this
regard was also Kyrtatos v. Greece — The appli-
cants won a case concerning local planning de-
cisions affecting their property. The local govern-
ment authorities avoided the execution of the
court decision for more than seven years, thus
they effectively lost the meaning of Article 6 of
the European Convention on Human Rights. Any

2 Hornsby v Greece (EGtHR March 19, 1997).

3 Convention for the Protection of Human Rights and
Fundamental Freedoms, Rome, November 4, 1950.

4 “IZA” LTD and Makrakhidze v. Georgia.
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complaint related to the delay in the execution of
a legally binding judgment is considered by the
Strasbourg Court not in the context of “justice”
but about the “right to a judicial review”, and to
determine whether the essence of the right has
been violated by the non-enforcement of the
court decision, such criteria as the complexity
of the case, specific circumstances, behaviour of
the parties, etc. are taken into account.

Based on its practice, the European Court of
Human Rights constantly emphasizes that the
principle of the rule of law can be implement-
ed only if effective enforcement of the decisions
made by the court and other competent bodies
is guaranteed.

The execution of decisions should ensure
the restoration and protection of the rights of
entities participating in legal processes, as well
as the gradual development of legal, economic
and other types of relations between states both
at the internal state and international levels. In
connection with the fact that “Compulsory exe-
cution” in itself implies the use of force and in-
terference with the basic rights of a person (a
party to enforcement proceedings and/or a third
party) - it is necessary that the existing enforce-
ment system in the country makes it possible to
protect the interests of the parties proportion-
ately during enforcement processes.’

In one of the precedent decisions, Apostol
v. Georgia, which referred to the meaning of en-
forcement, the European Court of Human Rights
explained: “The jurisdiction of the court is not
merely a theoretical right to have its final deci-
sion recognized, but this right also implies the
enforcement of the final decision”.

Enforcement proceedings are organized dif-
ferently in all states, which is due to the legal
traditions and system of each country, how-
ever, in any case, the national legislation must
be consistent with the main international stan-
dards or principles established in the field of

5 “Overview of Georgia’s Law Enforcement System
(Georgian Law Enforcement System in National and
International Context)”, Jos Uitdehaag et al.

6 Apostol v. Georgia, 3 Ne40765/02, November 28,
2006.

enforcement. In connection with the fact that
the enforcement process has a great role in the
economic, social and many other aspects of the
development of the country, the state needs to
share the best and most sophisticated practices
of the enforcement system of foreign countries.
The system should be focused on the protection
of human rights as much as possible, regardless
of which side of the proceedings a person rep-
resents: a creditor, a debtor or a third party.

Based on the foregoing, this article aims to
review the existing enforcement system in the
country, the main enforcement institutions and
the basic principles that should be present as
a red line in the entire process of enforcement
proceedings. The protection of the proportionali-
ty principle is especially important, which means
that the interests of any of the parties participat-
ing in the enforcement proceedings will not be
harmed, and/or any of them will not be given an
unjustified advantage.

1. DEVELOPMENT
OF THE ENFORCEMENT
SYSTEM IN GEORGIA

Throughout the centuries as in the legal sys-
tems of other countries of the world, in Georgia
too, proper importance was not given to the ex-
ecution of legally binding decisions and other
acts made by the court and other authorized
bodies, however, in recent years, the mentioned
approach has changed radically, and as of today,
the execution of decisions has already taken one
of the important places among legal processes.
“Along with setting the XXI century, the econo-
my is in decline and when the economy is going
through hard times, clients need more than ever
to collect debt and enforce judgments to keep
their businesses viable”’

Justice in Georgia is implemented by the ju-
dicial authority - it issues a decision on behalf
of the country. The issuance of the said decision

7 Brown J., 2009. Judgment Enforcement James. Law
and Business, Aspen Publishers Walters Kluwer, third
edition, preface.
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itself implies the mandatory nature of its execu-
tion. The right to a “Fair Trial” includes, not only
the right to apply to the court and decide the
case impartially but also the right to its proper
execution. Non-enforcement of the court deci-
sion is equal to a violation of the right to appeal
to the court.

A brief historical excursus of the develop-
ment of the enforcement system in Georgia is
as follows: Even in ancient, there were various
enforcement mechanisms of court decisions in
Georgian law which represented a guarantee of
the protection of the rights of the parties in-
volved in the proceedings.®

In the last century, the first signs of the for-
mation of the enforcement system in the country
are related to the period when the new civil code
was enacted, as a result of which the enforce-
ment service was created in the Ministry of Jus-
tice. The abovementioned service had a formal
character and obviously, the scope of indepen-
dence that this service had as a legal entity was
also formal. In such conditions, it was certainly
unnecessary to talk about the flexibility and effi-
ciency of the system.’

Since 2001, the Enforcement Service has been
transformed into the Enforcement Department,
and several significant changes have been made
in the field of enforcement, both in terms of leg-
islative and structural arrangements. The above-
mentioned process had rather a short-term
duration and did not have the same successful
development as the beginning, however, despite
this, it was the first and quite successful attempt
to develop the Georgian enforcement system. Af-
ter the creation of the enforcement department,
several years were an age of absolute immobility
for the enforcement system. Neither legislative
nor organizational changes were made.®

Finally, in 2008, the department under the
governance of the Ministry of Justice was estab-

8 Metreveli V., History of Georgian Law.

9 Todua, Sh., 2013, The need for enforcement law as
an autonomous direction of national jurisprudence,
Magazine “Justice”.

10 Todua, Sh., 2013, The need for enforcement law as
an autonomous direction of national jurisprudence,
Magazine “Justice”.

lished as a legal entity under public law - the
National Bureau of Enforcement and is still op-
erating in this form.

2. ENFORCEMENT SYSTEM
AND LEGISLATION OF GEORGIA

As stated above, in Georgia, the main normative
act in the field of enforcement is the Law of Georgia
On Enforcement Proceedings!" However, because
enforcement proceedings are a complex institution
that combines the norms of civil, civil procedur-
al, administrative, tax and other branches of law,
accordingly, enforcement legislation will obvious-
ly not be limited only by the Law of Georgia “On
Enforcement Proceedings”. The abovementioned
law has been in force since 1999 and it regulates
the relations regarding the compulsory execution
of the acts adopted by the court and other bodies.
Apart from establishing the rights and duties of the
parties to the proceedings, the legal bases of the
executive’s activities, the procedure for appointing
and dismissing him/her, rights and duties, guaran-
tees of social and legal protection, and others are
also defined by the law.

3. NATIONAL BUREAU
OF ENFORCEMENT

The Law of Georgia “On Enforcement Pro-
ceedings” determines that the LEPL National
Bureau of Law Enforcement carries out the en-
forcement of decisions made by courts and other
authorized bodies in Georgia, which represents a
Legal Entity Under Public Law under the gover-
nance of the Ministry of Justice. The Ministry of
Justice of Georgia monitors the activities of the
National Enforcement Bureau. The regulation of
the Bureau is approved by the Minister of Justice.
The appointment/dismissal of the chairman of
the National Bureau of Enforcement is also with-
in the competencies of the Minister of Justice.?

11 The Law of Georgia on Enforcement Proceedings.
12 Article 4" of the Law of Georgia “On Enforcement
Proceedings”.
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The National Bureau of Enforcement carries
out its activities through structural units and
territorial bodies - enforcement bureaus, which
are located throughout the territory of Georgia
according to regions. The Enforcement Bureau in
each region is chaired by the head of the Bureau,
who is appointed and dismissed by the chairman
of the national enforcement bureau in agree-
ment with the Minister of Justice.

Enforcement bureaus carry out their activities
throughout the territory of the country in accor-
dance with the Law of Georgia “On Enforcement
Proceedings”, other normative acts and internal
regulations.

In addition, the National Bureau of Enforce-
ment includes the following structural units:

e Insolvency Case Management Office
Enforcement Police
Legal Office
Economics Office
International Relations and Project Man-
agement Office
Proceedings Office
Internal Controls and Auditing Office
Assessment Office
Parties Interest Protection and Media-
tion Office
Logistics Office;

Simplified Case Management Department
Human Resource Development and
Management Office.®

4. INSTITUTE OF PRIVATE
BAILIFF IN THE ENFORCEMENT
SYSTEM OF GEORGIA

According to the legislation, the authority to
carry out compulsory enforcement actions is also
granted to a private bailiff, in addition to the Na-
tional Bureau of Enforcement in Georgia, who car-
ries out enforcement activities based on the license

13 Order of the Minister of Justice of Georgia N24, “On
approval of the regulation of the National Enforcement
Bureau of the Legal Entity under Public Law operating
under the governance of the Ministry of Justice of
Georgia” May 6, 2014.

issued by the National Bureau of Enforcement. The
institution of the private bailiff was introduced into
the Georgian enforcement legislation based on the
recommendations issued by the European Union
and their technical and material support’ How-
ever, because the said institution was completely
alien to the Georgian reality, it was expected from
the beginning that many flaws and shortcomings
would appear in the process of its implementation.
Exactly such a grounded assumption conditioned
it, that to avoid expected errors, the competence of
private bailiff was somewhat limited and several is-
sues were defined, to the implementation of which
private bailiff would not have access and the men-
tioned issues would remain only in the exclusive
competence of the legal entity under public law -
the National Enforcement Bureau.®

It should be noted that, unlike a public bailiff,
a private bailiff does not have the right to per-
form all actions provided for by the Georgian leg-
islation “On Enforcement Proceedings” and to ac-
cept all categories of proceedings. It is this that
raises the main question mark regarding how the
given fact can be evaluated: Does the mentioned
circumstance represent the advantage of the pri-
vate bailiff and the possibility for him/her to re-
ceive additional benefits from a material point
of view. It is ambiguous, which sector is in an
advantageous position and from what point of
view, an unequivocal approach has not been es-
tablished in this regard, and arguments continue
to be actively contested to this day.

A private bailiff is a natural person of a free
profession, performing public authority-enforce-
ment activities based on the legislation, and is
considered an entrepreneur in matters of taxa-
tion. He/she performs his/her authority unlim-
itedly on the entire territory of Georgia, just like
the National Bureau of Enforcement.”

14 Manual of enforcement law trainers, I. Utdehaag and
others, Thilisi 2020.

15 Comment on the Law of Georgia “On Enforcement
Proceedings”; Kurdadze Sh. and others.

16 Law of Georgia “On Enforcement Proceedings”, Article
14(7).

17 Order of the Minister of Justice of Georgia N88 on
determining the conditions and form of enforcement
proceedings by a private bailiff.
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Since its introduction, the institution of pri-
vate bailiff has been very effective: Statistics re-
vealed, that appeal by such large creditors, such
as the largest financial institutions operating
in Georgia, was quite high. However, despite all
this, the state gradually began to impose several
practical and legal barriers to the institution of
a private bailiff, for example, as a result of legis-
lative changes implemented in 2010, private bai-
liffs were prohibited from accepting cases of the
category where the demand exceeded 500,000
GEL and many others. The abovementioned type
of restrictions did not apply to public officials,
and they could conduct any category of business
without any restrictions.

As a result of analyzing the examples given
above, it seems at first glance that the private
bailiff is “less privileged” compared to the public
one, since the legislator imposes different legal
and practical barriers on him/her, restricts the
authority to perform certain actions, however,
a question arises: Which bailiff is in an advanta-
geous position? To what degree can the “restric-
tions” imposed by the legislator on the private
bailiff be considered a barrier? Based on the
practice, it can be said, that the private bailiff
has limited authority to execute those categories
of cases, the proceedings of which are charac-
terized by special difficulty (for example, alimony
and eviction category cases), and those cases,
which the private bailiff has the right to perform,
can bring more benefits from a material point of
view, than, for example, the category, which is
conventionally represented: administrative fine,
case of alimony category and others.

Another important factor is that, unlike the
public bailiff, the private bailiff has the oppor-
tunity to decide for himself/herself even from
the categories of cases listed above, in a specific
case, based on the creditor’s appeal, which case
he/she will accept in the proceedings and which
one he/she will not, while the public bailiff, who
works in the National Bureau of Enforcement,
is completely deprived of this opportunity, and
any category of case is automatically assigned to
him/her. The public bailiff does not have the op-
portunity to choose which category of cases he/

she will accept for execution in the proceedings
and which he/she will refuse (except for the ex-
ceptions provided by law).

As for the number of cases, neither the law
nor the regulations of the Bureau determine the
maximum number of cases that may be assigned
to one bailiff. Accordingly, in practice, such a situ-
ation arises when one public bailiff employed by
the National Bureau of Enforcement has several
thousand cases pending, and the public bailiff is
deprived of the opportunity to request a reduc-
tion in the number of cases assigned to him/her.

Based on the abovementioned circumstanc-
es, to improve the enforcement system and re-
fine the legislation, in 2013, the EU representative
office implemented a project: DEEP-Development
of Enforcement Legislation Project in Georgia. Ex-
perts invited by the European Union took part in
the abovementioned project, with whose active
involvement, recommendations were developed
and several measures were taken to reflect the
abovementioned recommendations in legislative
acts and put them into practice. The main es-
sence and purpose of the abovementioned rec-
ommendations was the maximal equalization of
private and public bailiff institutions at the leg-
islative level.

As already mentioned, the institution of the
private bailiff was introduced to take into ac-
count the best practices of European countries,
and the final goal was to completely reorganize
the existing system in the country on the activi-
ties of private bailiffs. The overall, the existence
of the abovementioned institution is primari-
ly beneficial for the state: a stable and healthy
business environment is created, competition is
stimulated as much as possible, service quality
increases and prices decrease. All this ultimately
creates such a situation, that the state is signifi-
cantly exempted from expenses and all favour-
able conditions for economic growth are present.
All this is based on the basic principle that the
state should not provide the services that the
private sector can provide.
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5. THE INSTITUTE OF THE
REGISTER OF DEBTORS AS
AN INNOVATION IN GEORGIAN
ENFORCEMENT LEGISLATION

Another important and the most recent in-
stitution provided by the Law of Georgia “On En-
forcement Proceedings” is the Register of Debtors.
The aforementioned institution “On Enforcement
Proceedings” was reflected in the Law of Georgia
on July 15,2008 and began to operate in 2010. One
of the reasons for the introduction of this institu-
tion was to bring the enforcement system in the
country even closer to international standards.
From that period to the present day, the institute
has undergone numerous changes, the procedure
for its production is approved by the Minister of
Justice, and the register of debtors is maintained
by the National Liaison Enforcement Bureau.®

The main essence and purpose of the produc-
tion of the register of debtors by the National Bu-
reau of Enforcement is to increase the efficiency
of enforcement and to avoid the risks that accom-
pany the aforementioned relations. In particular,
this institution creates additional guarantees for
the creditor that the debtor cannot avoid the ob-
ligations imposed on him/her during the compul-
sory enforcement proceedings.”

It is important that the data of the register
of debtors is public, i.e. any person has the op-
portunity to receive information about the enti-
ties registered in the register. Unlike, for example,
the German enforcement system, which does not
make public the data of the register of debtors,
but only provides information if the interested
person indicates the purpose of receiving the in-
formation with appropriate justification, there is
no such thing in the Georgian enforcement sys-
tem. Absolutely any person can identify the per-
sons registered in the Register of Debtors without
limitation and determine by whom the registra-
tion of a person was carried out in the unified

18 Order of the Minister of Justice of Georgia N234 “On
the approval of the procedure for the production of
the register of debtors”.

19 Buadze K., 2011, Register of debtors in Georgian and
German law (comparative legal analysis); Master thesis.

database of the Register of Debtors. It should be
noted that the publicity of the register is also one
of the drawbacks and this issue should be regulat-
ed differently by the legislation.

A person registered in the register of debtors
is limited to one of the basic rights provided by
the constitution: the property right. The restric-
tion of the abovementioned right is provided for
in the Constitution of Georgia only in the presence
of the following conditions:?°

e Restrictions are allowed for essential pub-
lic needs and “Common Welfare”;

e Therestrictionshall beimplemented based
on the law and in the manner determined
by the same law.

It is necessary to observe the principle of
proportionality, and this principle includes the
following:

e Legitimacy of the legislator’s goal;

e Effectiveness of the means to achieve
the goal. If there is a less painful way to
achieve the goal, then there is no need to
restrict ownership.”

Notwithstanding the foregoing, it can be safely
said that the institution of the Register of Debt-
ors is a step forward for the Georgian enforce-
ment system.

6. BASIC PRINCIPLES OF
ENFORCEMENT PROCEEDINGS
6.1. Protection of

Legality, Transparency and
Proportionality during the
Enforcement Proceedings

It should be noted that the Georgian enforce-
ment legislation does not pay much attention to
the principles that should be drawn as a red line
in the course of enforcement proceedings — from

20 Papuashvili S., 2009, Legal basis of restriction of property
rights, according to the European Convention on Human
Rights and Georgian legislation, collection of articles
“Modern Challenges of Human Rights Protection”.

21 Komakhidze, Ts., 2017, Legal basis for restriction
of property rights according to the Constitution of
Georgia and the practice of the Constitutional Court
(Justice and Law #2(54)17.
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the moment of the start of enforcement. However,
the legislator indicates, for example, the need to
protect the general principles and norms of mo-
rality in the case that, enforcement actions are ini-
tiated against the debtor, However, due to special
circumstances on the site (e.g. illness, death of a
debtor’s family member, or other emergency), the
National Enforcement Bureau can postpone the
enforcement measure for no more than 6 months.
In addition, although the law does not provide a
direct reference to the abovementioned, the prin-
ciple of proportionality between the parties must
be respected during the enforcement proceedings.

Equal protection of the interests of the parties
to enforcement proceedings is superficially dis-
cussed in the law of Georgia “On Enforcement Pro-
ceedings”. The Supreme Court of Georgia indicates
in one of its decisions that: “The legislator granted
the third party the right to demand compensation
from the debtor, due to whose obligation his/her
property was alienated”. It should be noted that
the legislator did not associate the alienation
of the third party’s property with the annulment
of the results of the enforcement proceedings,
even though it is clear that the interests of the
third party were harmed by such an action. The
city court explained that through such a record of
the law, the legislator took into account the in-
terests of the person who won the auction as a
conscientious buyer and the creditor as a person
interested in the compulsory enforcement of the
claim existing in his/her favour and considered
that their interests should be given priority over
the interests of the third party, whose right to the
realized property was established only after the
realization of the property. Besides, the city court
explained that ,such an interpretation of the norm
did not mean that the interests of third parties
were not protected in such a case, although the
Law of Georgia “On Enforcement Proceedings” de-
fined a specific way for the third party to protect
his/her interests, such as a demand for damag-
es from the debtor, which, in turn, precluded the
protection of his/her interests by invalidating the
already held auction and returning the alienated
property to a third party”.?? On the other hand, the

22 See Decision No. BS-10(K-20) of the Administrative

importance of the principle of proportionality and
the need to take it into account at any stage of the
enforcement proceedings are emphasized in the
European Convention on Human Rights.

There are different approaches regarding
proportionality as a guiding principle and its im-
portance in enforcement proceedings, the fact
remains, however, that the observance of the
abovementioned principle has an essential influ-
ence on the proper functioning of the enforcement
system. Enforcement proceedings are organized
differently in all countries, which is determined
by the different legal traditions and systems of
each country.

European Commission for the Efficiency of
Justice (CEPEJ) - Having determined the enforce-
ment of court decisions as one of its priorities,
published guidelines for a better implementation
of the recommendations of the European Coun-
cil related to enforcement. On December 17, 2009,
CEPEJ developed certain directives to effectively
implement the recommendations of the European
Council in the field of enforcement.?

The enforcement system cannot be perfect,
there are always drawbacks in some aspects.
However, the abovementioned recommendations
are based on such basic principles in enforcement
proceedings as transparency, efficiency and per-
ceptibility.

European Commission for the Efficiency of Jus-
tice determined the basic principles that shall be
followed for a flexible and transparent enforce-
ment system.

The guiding principles defined by the CEPE)
2009 Guidelines are as follows: fairness and
transparency of the enforcement process; Deter-
mining the capabilities of the debtor - to perform
the court decision; maximum efficiency of the
enforcement process; flexibility of enforcement
process; The role and involvement of the bailiff
in the process of enforcement proceedings; high
degree of bailiff autonomy; clearly defining the

Affairs Chamber of the Supreme Court of Georgia of
July 9, 2020.

23 CEPEJ(2009) 11 Guidelines for a betterimplementation
of the existing Council of Europe’s Recommendation
on Enforcement, European Commission on the
Efficiency of Justice (CEPEJ).
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competence of the bailiff by national legislation;
Protection of the balance between the creditor
and debtor parties during the enforcement pro-
ceedings and others.

6.2. The Scope of the Bailiff's
Authority and Interference

in Communication between
the Parties during the
Implementation of Compulsory
Enforcement Actions.

In enforcement proceedings, the bailiff is the
central figure, since the legislator assigns to him/
her the right and duty to execute the acts issued
by the court and other bodies.

There are different approaches to the status
of the bailiff in different countries. For example, in
several countries (Germany, Sweden, Denmark),
bailiffs act as civil servants and their authorities
are quite narrow, the organizational structure in
this case is quite hierarchical and bureaucratic.

In Georgia, the rights and duties of the bai-
liff are precisely defined by the Law of Georgia
“On Enforcement Proceedings”, although in some
cases he/she still has some discretion when
making decisions. Therefore, when carrying out
any action, the bailiff is obliged to maintain im-
partiality as much as possible and equally pro-
tect the interests of both the debtor and the
creditor party and third parties participating in
the proceedings.

7. PARTIES IN ENFORCEMENT
PROCEEDINGS

7.1. Creditor and Debtor as
the Main Entities Participating
in Enforcement Proceedings

The relations between the parties to the pro-
ceedings: the creditor and the debtor are mainly
regulated by the Georgian Enforcement legisla-
tion.* It is important to highlight the fact, that

24 Tchkonia, Z. 2012 “Entities of Enforcement proce-
edings”, “Justice and Law”, N:1 (32)12)).

the interests of any party shall not be harmed
excessively, i.e. the principle of proportionality
between the parties shall be protected as much
as possible, especially in the conditions when a
number of rights of the debtor are limited by the
implementation of compulsory enforcement ac-
tions, including the main one: the property right.
From the moment of the initiation of enforce-
ment proceedings, the immovable and movable
property registered in the name of the debtor is
searched, the said property is seized, and in case
of non-fulfilment of the obligation by the debtor,
any property registered in his/her name is sold by
auction. Under these conditions, interference with
the debtor’s property right and its restriction shall
be proportional and proportionate to the credi-
tor's request. In addition, there is a special burden
on the limited use of personal data in the course
of compulsory enforcement proceedings. Since, as
we all know, the personal information and data
of the parties are actively being processed during
the proceedings, therefore, the personal data of
the parties shall only be obtained and processed
if there is a clear official need.”

7.2. Third parties and the
scope of their involvement in
enforcement proceedings

In addition to the creditor and debtor parties,
third parties also participate in the enforcement
proceedings. The right of the bailiff to seize any
movable property that turns out to be at the debt-
or's address specified in the enforcement sheet
during the visit is provided for in the Georgian en-
forcement legislation. However, it is possible that
the said property does not necessarily belong to
the debtor and represents the property of a com-
pletely foreign, third party. In the performance of
official duty, the bailiff does not have the obliga-
tion to establish the fact of belonging to the person
of the thing, on the contrary, the burden of proof is
transferred to the owner of the thing. The above-
mentioned provision of the law derives from the
first part of Article 158 of the Civil Code of Georgia,

25 Law of Georgia “On Protection of Personal Data”.



#27, september, 2023

189

which explains that: “The possessor of a thing shall
be presumed to be its owner.”

In order not to harm the rights and legal in-
terests of third parties, the legislator reserves to
them the right to file a suit in court for the re-
lease of property from seizure.?

7.3. State and administrative
bodies as debtors - features of
enforcement

The state participates in legal relations as
well as any other person. Concerning the issue of
state participation in enforcement proceedings:
Enforcement proceedings can usually be direct-
ed against the state as well, although there are
certain limitations in this case. The imposition
of the abovementioned restrictions is due to the
motive of not harming the interests of society
and statehood, for example, not alienating such
property that belongs to the category of common
public property and/or has any cultural signifi-
cance for the country.

As for the enforcement proceedings against the
state related to the payment of money, unlike oth-
er subjects, the legislator defines a different term
for the voluntary execution of the decision (If the
debtor party is represented by a legal entity under
public law, a one-month deadline is established
for the voluntary execution of the decision),? The
abovementioned term applies also in the case
when the debtor is a budgetary organization.?

CONCLUSION

In conclusion, Georgian enforcement law,
compared to other branches of law, is still a new
and developing area of law: In Georgia, as well as
in any other democratic legal state, where it is
important to ensure a high level of public confi-

26 Article 32", The Law of Georgia “On Enforcement
Proceedings”.

27 Article 90?
Proceedings"’.

28 Article 90*
Proceedings"’.

Law of Georgia “On Enforcement

Law of Georgia “On Enforcement

dence in the court, enforcement is a fundamental
element of the rule of law. As stated in the docu-
ment, every country has a different enforcement
system. The procedures of Enforcement proceed-
ings are organized differently everywhere, deter-
mined by the national legislation and different
legal traditions of each country. However, some
important principles are common everywhere,
which should be drawn as a red line throughout
the entire process of enforcement proceedings,
such as the principle of protection of balance
and proportionality between the parties partic-
ipating in the proceedings, the need to protect
personal data during enforcement proceedings
and others.

As a result of the analysis of the existing en-
forcement system and legislation in Georgia, given
in this article, it is clear that the Georgian system is
of a mixed nature, which implies the functioning of
both public and private enforcement institutions,
which is implemented more or less successfully in
the country and contributes to the stimulation of a
healthy, competitive environment.

As noted in the document, the introduction of
the institution of the private bailiff in the Geor-
gian enforcement legislation was indeed an inno-
vation and another big step forward. The goal of
the abovementioned innovation, just like in for-
eign countries, was to establish an effective system
of enforcement in Georgia and most importantly:
promote healthy competition between private and
public sectors. All this, in turn, was the basis for the
economic growth of the state and the establish-
ment of a healthy business environment.

Since the country’s aspiration for the maxi-
mum transparency and efficiency of the legal
(including enforcement) system is clear, the ne-
cessity of reforming the enforcement legislation
is also evident. With this in mind, working on a
new enforcement code began a few years ago
in Georgia, which will fundamentally change the
Georgian enforcement system. The draft of the
abovementioned code includes many legisla-
tive changes and innovations, which ultimately
serve to make the Georgian enforcement system
and institutions more transparent and efficient,
and the legislation as close as possible to the
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international standards in this field. After intro- one, will be introduced and the standards of this
ducing the enforcement code, a completely new system will be modernized as much as possible.
enforcement system, different from the existing
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bodoG0orcmob dogobhéo,
bb03 0pbhogoob bobemob naEmbo bL39gz0ocm0bho,
Lbo3 0bhooob bobenol 0bbh®YIHE0

JobOMAJO0

LabodommEMM gosbyzghnmgdgdnb wMmmymo s gBRJJHnsbo
oombmymgds, 6930030gMmo LadsMmomygdMmngn Labgmadbogmbsm-

300 99603369MmmM3069L 3MME9LL BoMAIMOEE70DL, 306000 3obM-
6oL dogmo 3ab sbMYMx05d0s. sbMYMgdab 3MmEqbob 9x39dbHo-
0bmosd dgbodems 8603369mMmm3060 gogmgbs ngmbomb J39ybob
bm@Enomym-93mbmangyMmo damadsmgmodnb gobznmoMmydsedy, sby-
39, ©3090003© 09MJdgEmb Lodmgomgdnb dbMosb LobLLTS-
MommLOEIN bmdnb boMabbBdY.

dobMYmgonb 3MmEgLoLb 93399 bH0sbMAsL obBomom gobbe-
BM3Ma3L godoMmymo basmbMmymadm bobhgds, dgLedsdnb, 8603-
369mm30600, HMA FobL gooAbL BogJLNTPYMO EOTMYZNEHOMOY,
9mgbommods s, 383LMb03g, MMNgbhHNMYdY™MN 0ymb dEsdnsbob
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doMm0mo0 JBmMI0500Lbd O M30LRMY0700L OE300). 3603369-
mm30600 dobo MMZab0BENMO IMBYMds s SbMPMYd0L gobbm-
ME0gmgonL 09M3ghadn, LasmbMYmadm BoMdmydsdn dmbsbomy
30M010 JRMY0s-0M35mMgM0o900, 80939 3BsbMYydMb, MMmamMM3
ombMYMxo0bL gobdsbmMmEngmgdgma LdNgdHOL YRMYOSTIMbOEY-
00b gumamgon bLosmbMymadm BamMAmMgonb 3MmEgLdn, ddsLMSO
9M0v, 39603369mm3069L0d 3gMdm sTobMmyegdmab nbbhohy-
HobL 3MbyOMOL JoMmm LodMbMYMgom badsmMmagndo.

999m 0mbndbymosb godmadwnbomg, bhodnsdn dndmbomy-
m0os LasMbMmymagom bLobHdL gobznmomgdalb gde LodoMmmzg-
omdo, sbMmymgonb gMmzbymo d0ymmb bHMIYJHYMs s dobo
JIRmM03dmbod900, gabbomymoas 3gMmdm smdsbMmymgdmab 8-
domonb 0030b909M70900, sLY3g Fodmboymas bosbMyMYOM
BomAmgdedn dmbobogmyg 3nMms dmMmab damebboby s Mobodm-
909M900L o33nbL 3M0BEN30L 3603369MMAS O goEIMEgaymNy
03hmM9o0LYYM0 bg3s MM bognmbmsb o3o3d0Mx00M

3MagHnzodn sMbydYmMn bamMzgd9dnb sdmabzmob dndB0m.

LJI3336dM LOOY3IBN: bhMYI M, dobMYmgdy, bobhgdo,

0339

ddba3dal®0

0060090MmM3g, Lodomommgdomng bLobg-
060gmdn 306mbogm domodon dgbyman LOLO-
domamm 3oaby3zghnmgdgonb smbMmymads
BomMIMogqgbb 1v9b0qbo bymabyxnmydab go-
bbmMmzngmgdalb odhb. dgbododnbo, LoSMDL-
Mymgom boLbHYTs 939906080 NBg30M® PO
0g6gLb Mgaxmomgdyan, MM gooAbalb 8o9-
bodoyMmo 9ai399dHNsbMdY, OTMY30HdMM-
00 o Mol dmozoMmna: Bomgmo bado ymazgm-
030L 96 goomEab 3sdnsbob doMnmoon
I8mM90900bs S M330LxRMYO700L EOE3DY.

3006mbab doms dab sbMmymgdsdns: 3o-
bmbogMm domodn dgbymon gowabyzghnangdalb
dbMmgonb dmmnbmzbob ya3mgds yhmmy-
00 30Mab JBRWM7xOsL-bogymamo JRWMg0goaby
o M030L7BMY0500L EOLEVZs TndoMmmmb
LoLOFaMOIML. JENEgbn 8603369MMds goo-
ABoo LodoMmoOMgdmag Lobgmdbogmdn LodM-
3oomadnb bomodab bomMabbL Lobodommngm-
Loadn, smbdbymo 30, 3bony, 39M ngbgds
dombggamn, myg3n oM gobbmMmEngmmgds Lobo-

domammb dngMm domgdymon goabyzghnag-
0900b LEMORN o IMJBboo SOLMMYOY'.
0by39 MmgmMmE 93mMm3nb bbgo J39yb6900doa,
Lodommzgmmani gobbogymmydymn 3608369-
Moy goashbns 9Mm3zbymo bobodoMmmemgdab
0096 3©1800600L yaMgdams 93MM3P@a Lobo-
domammb 3Magdhngnb godoomgdab, 3MyE909-
bhymo goobyzahomgdgdnb gosbomndgosbs
o 9Mm3bymo bLodommmab nbhggMmomgdob
93MmM3gm  LOTMMOMMLb. goobygzghnmg-
00mM0 9399HIM0 sbMYmgdab 8608369mmds-
LD Eo3e3dnMxd0m, sMmogMmmbgm ndbzgmo
3©300060L yamgosms 93Mm3ymds bLobodo-
Mmommad: gmogmon 3Mg399060ym Logdgdo
(Hornsby v Greece) bubsBoMOEMD gobdsMmyo,
Mmmad ,,6900030gM0 LLsTIMMNEMML TngM godm-
Hhobomn goobyzghomgdnb osbmymgods 6
0gb6gLb dohbgymaoa, Mmgammz ,Lsbodommem
3MmEgLbob” gobyymaxgmon bobomon™2 Mol 899-
bg00 Mmy30 sbMYWMydob 3MmEgbL, b Yoo
0ymb godg3znMzomy, oo 3bs 0gbgb

1 L, BoMULMYMdM LydsMmosmn®, 306x3Mnco dnds].
2 Hornsby v Greece (EGtHR March 19,1997).
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dogamo Mogn doMomao 3MnbEn3dgdn, Momo
B0060 oM 00agL sMEgmmo dbomab 0bhg-
MgLgoL ob6/o 3nMagdoo: sMo30L dngbodmb
3ondsmmgdgmn y30Mohgbmods. 303 gmm
3obdoyMmgoym bogdgdo: ,d3L I1ZA o do3Mobndg
Lodomm3zgmb 60bsoMTEI3” - LHMILOYMZAL
Lobodamommb dgx30bgds nym d90w©I30: ,39-
dmdenbohy ngdnesb, hmd bobgoedfoamad 39h 96-
hp6390ym bo39009070m bobnoonb goeofyssg-
B00900b ombhy0gds 4 Fonb Fobdsgomdodn,
008000 gmbeo 0esdnsbnb y3xegdoms 93hm3y0n
3m6396300bL 83-6 0bon; gomzga0nbFnbgdyon
7909000 00hm39300L,°> bobodohoom 089mhy-
0L, hm@ bodohmensbn bobodshmom gobbnoznb
7930900 dmnEo3b doeodn Fgbyon goesfyzgBn-
0900b ombhy0g00b 3®309000. gb 380900 oho-
hgooyho 0g690mes my domocn byodgdizhgcn
dbohab ghmgbycn bLodohmogdhngn bLNLEBHIY
d9bod0gd90b gobenpos, dogodn dgbyon bLodm-
omm 3005§Y39800900 ghon dbohab boHnobme
ohogdgenmn eohhgbnonym*

9mo-gho  360d369mm306  goobygzghon-
9oL 88 3gmboo sbLY39 63MIMOEE]0.:
2300H3HmMbo LadgmMdbgmob BnbooMmdyz“-go-
603boydmMgdds dmoggb bLogdy, MmMIganogs
qbgomEs oaNMmMOMN30 ©839305M700L Zo-
©06Yy30H0mgogoL, M3 3o3mgbsb sboybos
000 gmbgdedy. sanmmomagn 3dsMM3gmm-
00b mMmgobmgdn 30 Mma3L 0MNEYdB9L LobO-
domomm  goabyzghomgoob smbMmymgdsb
7 Bgandg dgdho bbab gobdozamdodn, Mmoo
0000 Qg HMOMN3© 3DMO Y39MZJL dTNS-
60b yJxmydsms 93Mm3ymon 3mb396300b 39-6
d9banb. 6900b30gMm Lohogzomb, MMIgJMOE -
393dnMgdymons 3obmbogMm domasdn dgbywmo
Labsdsmom gawabyzahomgdnb smbmymg-
00b 3ognsb7MgosbmMab, LHMLOYMZOL Lobods-
Mmorm gobobomogb oMy ,,LadomMmnmNdbmdab”
3MmbhgdLbhdn, sMed9 ,,Labodsmmenm gobba-
300 383mMq0sLMeb” Bndommgdedn, bmenm ndob
©oboagbo®, bgmmymganm ngbs my oMy bo-
Ladsmomm goobyzgdhnmadab smybMmymyod-

3 50390560l PBREMJOSMS s doMmomse mo30lyRm-
0505 5330l 3Mmb3363309, Mm3n 04 bmydodgia, 1950 .

4 a3b ,,0%5“ o Bs3Mmobodg LagoMmozgmmml Hobossm-
9893 /,,IZA” LTD and Makrakhidze v. Georgia.

5 Case of Kyrtatos v. Greece

omoOnm JRMIonb oMb, bEyds doMomoEOE
nbgoo  3Mohamoydgdolb  gomzamnbbnbyody,
Mmagmmgdozos bogdob boMmoywmy, 3Mb3MaDY-
oo goMgdmygoqon, bsMmgms 3939 @ o.0.
00030060L yxmgdecs g3mm3ymo bobo-
domomm me30bo 3MagdHnznm 3303035 bodb
30303L 00 gogHL, MM 30b6mMbBabL PBYbsgbm-
00b 3MnbEn3nb Mgamadeigne dgbadmgdgmns
dbmmme n0d 890mb3g3080, MmP30 daMabnMy-
00 0gb6g00 bLabodammembs o bb3s 3M339-
Hh9b6MHMo mMagebmgodnb dogM Fomygdymon goe-
6y39h0mg0gonb gxB9gHnsbo smbmymyds.
MmammE dosbobgmdbogmgdmas ombg-
29, LogMMedMmMmabm  SL3sMYVBYE FoobyYy39-
Hhomgdoms  smbMymgds Pbs  ndmgmogb
LadoMmmmgomog 3MmEgbyddn dmbobogmg LY-
0099(H900L JRMYOsMs 3EE760Ls s OE30L,
3bg39, bobgmMdBormms dmMab LadsmmmygdmMo-
30, 93MbmanzggMma oy bbzs Lobab yMONgMom-
0900b FgMm3zeb0 gobznmoMydob FomMabnob.
390m3nboMmg ndoeb, MMAD ,,0dymgdomo om-
LAHYWYOY” M30LMB30 ZYMabbIMOL domab
309my96900L s 30M0b (basmbMmmMydm BamIM-
900b 8boMmab 86/s d9Lsdg 30Mab) doMams
9890906380 AdMY3sL - 9930MIOIM0s J39Ysbs-
dn oMLYOO LLMbMYEgdM LoLHHds dogdLodo-
oMo dgbadmgdganb bogb LosmbMmymyg-
om 3MmEgLYONL BndnbamMgmdbaL Tbsfmgms
06(9mMmgLbgdNL MbBMTNgM 3330LE.
9Mho-gho  3ME9IbHIM  3owsby3ado-
®mg00dn - ,a3mbhmma bodommngzgmmb 60bo-
3md®Yz’, MmMIgmoE 9ggbgomes smbMmymy-
00b 3600369MmMOSL, 9©3FN3bab JRMYdsc
930MmMm37ym3do LobodoMmoMma gobdomp)s: ,,Labo-
0o mML Jmydsdmbomgds oM sMmab Jomo-
mME yMmMoYmo JBRmyds, Mm3 dobo boadm-
oMM 3asbyzghnmgds aymb smooMmgodymo,
0Mod9 gL YIBMWMJ0s, 3139, 3gobbIMOL bLo-
OmmMmm 3oaby39hnmgdab sbmyamgosbh.’
LosbMmYMydm BoMmdmMgodnlb 3MmEEYMY-
00 y3gms bobgmadbogmdn Lb3sobbzsbsnMoE
aMab ImByLbMggdymn, Myl gobdnmmogdymans

6 L,badomMmm3xmmb Lysmbyymgdm LobEgdol Bodm-
bom3s (Jomonamo Losbmymgdm LobEgds ghms-
6o s Logmamnsdmmabm 3mbEJuEdn)” omb yoo-
0935580 o Lb3gdo.

7 33mbEmama bagdommnzgmmb §oboomdwga (Apostol v.
Georgia)3 Ne40765/02, 28 bmgdodga, 2006 §.
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0000Mmggn  J394y60L LodoMmmmgdMmazn @HMo-
©03090000 @s bobHhdom, MyIEs, 6900LTNgM
d900b393000, oy30mydgmny, gMm3byma 3o-
6mb3ndmoOs dgbadsdnbmosdn aymb 0d do-
Moo LogMmedmMmabm bLhHIbaMHgdLbs oY
3M0b630390006, MMIAMYd0E ©o33300MYOYMNY
dobMyangdnb beygmmdn. gadmadnbamg nJnsb,
Mmd sbMmymgdnb 3MmEgbL o9d3b Iyowabo
Mmoo §39y60b 93mbmadnzyMa, bmEnomymo o
bbge dMogzomo 3ymbom gobznmoMmydabom3znb,
0603369mm30600, LobgmMABoxmb dngMm Zodns-
909 0969L y3bm J39y69000L LosmLMYMgOM
LoLHONL LOY3xgLM s abzgboa 3Mogn-
39. bobHads FogbnTogyMma Ybs nymb MMmng-
bH0Mgoymo o@ad0060L JRMYOsM (33907
39b9MAgzmo@ 0dobs, 0y BoMdmMgonb MmMIgm
dboMmgb BoMIMoaablb 3nMm3zbg0s: 3Magopm-
ML, AM3emMgL MY 89LLdY 30MD.

ymazgmongg 990mombndbymoeob godm-
dnbomyg, 6nbodadomg LAHsdHNaL F0dSOL Bo-
MIMoa96L J39yobodn sMbLYOYMO LosmbMy-
mgdom bab@adab, doMmomsn LosbmMymgom
0bLbhoHYHgonby o 03 doMomoo 3Mobzn-
3900b d0dmbomgs, MMIgmnE Bomge bodo
7600 3obg3wagb LosmbMmymagdm LodoMmmo-
mBomMIMgoob dmgm 3MmEgbL. gobbogymmg-
000 8603d369mm3060 30 oMab MoboBMAng-
M900b 3MnBEN30L oE3s, M3 3dyoLbIMOL
00s0L, MM B0sb0o oM Bnoaqb Losmbmymgdm
BoMmdmgdsdn dmbobomg MmIgmndg dboMmab
06®9MabgdlL, o6/s oM dngbagdmb MmAguno-
09 00mgoblb goydomomydgmo y3nMohgbm-
00. 3300006, LHsdHnob Todsbos ombadbymmn
90%60L F0mbBgy30L 33HMMgdaLgya gdgoab/
M93m0396@o30900L gobbadmzmo.

1. LIOCLAHIMIABM LAOLOIZNOL
00630010MAsY boJumOI33MA0
1.1. dmamg

obpmboygmo g4bznMbo

LOY3969Mo gobdozamodsdn, nbyzg MmammE3
abmxmomb bb3gs 939Y6900L Lodommnmygdmng
Lbob®H9090d0n, Logdommzgamdng of 9bnggdm-
©o LOMSBoEM 3603369MMdY LobLsdsMNEMMbY
©o bb3d Jxmydsdmbomn mMagabmgdnb dngMm

domgdymn, 306mbngMm domodn dgbyann goo-
By39hnmgoq00bs o bLb3s 9gdhgdob smbMmy-
mgdob, Mmydgs, 6mmm bmgddo smbadbymmo
00gmado M3N39MIYMI 90330 OO OMI-
0b dgmadsMamono, goabyzghnmydoms sm-
LOMYWMx00d P339 gmmgMmmn 3603369MmmM3s60
330M0 ©an3o30 bodommmydMmng 3MmEqLY-
oL dmmab. ,XXI boy3nb0b eoEgMBsbmyb ghmoup,
943mbmadngs o3985b gobogenb oo hmegbog
943mbmadngs 8dndg emydno, 300968900 yxhm
dgB8oe, 3n0hg meybady, bgnhegdom 3000b o0m-
900 00 3005§Y39800900b osmbhy0gds, homo
doon 6ndbgb0 bogmibonbybohnsbn nymb*“e
00MMALYFYMgOsL Lodommzgmmdn sbm-
ME0gmadLb Mo Labosdsmmmmm bgmabygmyds -

399Mag3L gowaby3ghomgods §39960L bobgmao.
dmbndbyamo goobyzghomgonlb godmbpobs 3n
03000300 3ymabbdmob dnbo sbMYgdab
Lo3OMEgO7MM babNdMbI3. ,,LadsMmmnsba be-
LadamEML” JRMads Mo30L Mma3dn IM0Es3L
3My dbmenme Lobodsmmmbodn dndsMm3n-
Lo o Lsgdab Fny39MAMmOMSE Fosby3z9MHNDL,
3Mad9 0L bamobsEm sbMYmMgdnb y3my-
00003 LobOToMOMM FowabyzghHomgdab smyb-
MYgdmmMOs JMNbsdM©Yds bobosdsMmmnmmbo-
00 9080MM30L Jx™Mgo0b bgmymaysb.
bagommzgammadn, LosmbMymgdm bobHhgdab
35063000M7900b dmzamg abhmMmoymo 9gL3xmMLbo
Sbgmno: 90 300093 d39m JoMmmym bodoMomom-
do 9MLYOMOES LobLLBsMMEMM goabyzghnmyg-
0000 d3bMymgdnb bbzswabbgzs d990b0Bag00,
Mo3 6oMIMO3abe BoMmdmgododn dmboboy
0boM9900L JxmMadams a330L goMabdLP.
3oLy boy3nb9dn, 939ysbodn Loombmy-
mgdm Lobhgdob AsAMYysmndgdab 3oM3zgmn
6096900 3393d0MEYds $9M 30093 00 39M0n-
mEL, MMmEgbolg sdmJdgoos sboma bodmygo-
magm 3mgdbn, Mob dgaassi3 ngbhoEnab
Lod0bobhMmmMAn dg0436s LosbMyMgdm LYO-
LobyM0. 3B0I6YE LdLObYML 3JMbES ddLM-
myHMo gmmdomymo babnomn s gbowony,
aMmMIsmymmMoOsL 3960 d3I0MES 39M3 sdm-
1300900md0b 0b gomamgda, MMAMgO0E go-

8 Brown j., 2009. Judgment Enforcement James. Law
and Business, Aspen Purblishers Walters Kluwer, third
edition, preface.

9 97®&M)y33am0 3. Jomoramo Lydsmoamal abGmmos.
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oAb o0 LOALbYML, MMaMMmE Logomm Lodos-
Momob ngMooym 30ML. sbgm 30MHMO90d0 30,
Mo Jds 6o B9IgMH0 nym boygdsma bobg-
90b AmgbnemodsLY O 98B9JHN0MODY.10

2001 BEoEob, LodMLbMYMgdm bLodbabyMmo
3900390y  LodMbMyMadm  a3oMHdgbHO
o gobbmMEzngmms Medgbndy bozdome 860ad-
369mm3060 33momgds smbMyemgdnb bagMmm-
do, MmgmMmE Lo3obmbdgdmm, aby LHMYIDHI-
Mo dmBymonb mzsmbsdMabom. smbndbymo
3MmEqLbo oym Lozdome bobdmzmyg o oM 3gm-
6005 0bgm0zgg BoMmBohndyma gobznmomgdy, Mm-
3mME abobynbo, mydze, 99nb dnybyoozsm, 9L
0ym Jomomyma bosmbMymgdm bobHgdob gobgzn-
00M300b 30M39a0 o Lagdome BamMadsdgdymo
0309mMMoOs  LosbMYmMgdm 3 3aM®Hodgbhob
099060b 89093, Me09b0dg Bgma LosmbMmy-
®mgom Lobhgdnbomznb nym dOLMEYHYMn 3d-
MomoOnb bobo. oM gobbmMEzngmgdyms oME3g-
Moo 33Momgos 0ME LogabMbIEydMM o M3
mMobndonymo 3gmbon"

bodMmMMmme, 2008 Bymb ogbhozgnnb bosdo-
BobpmmL d8ommn3zgamdab bgggMmmadn dgdo30-
o ©933Mbodgbho AsdmysmndEs bLogsmm
Lodomm b nyMonym 3nMeE-snbMmymgdab
96Mm3b67m 00MME s YT 98 boboms s
ammadnm sbmmEngmgob bogdnsbmosh.

2. Jom01JM0 bLICLMIMIBM
bOLMAdY Y 3ubMBE3AGMM (MBI
2.1. ,L3CLMIMIBM
BoMa(Masud)9 dabVbJL”
LAJIMOI3IML 3u6(M60

MmamME 1339 300b0dbs, Logommzgmmadon,
dobMyamgdob bygMmdn doMooms bmMmTshoymn
3L 6oMIMOEabL ,LosmbMymgdm BoMmdmyg-
0000 dgbobgd* bogdoMmm3zgmmb 3obmbn™. MydB.,

10 omeys 4., 2013, bLysmLbMYmMgdm Lodshmmoal, Mm-
amtg ghm3bymo LadsMmomomdgsbogMmadal s3@m-
bmdonmo dndsmonmgdols Lagomgds, Fnmbsgmo
,05M0mM3ALSX NGO “.

11 omeys 4., 2013, bLysmLbMYmMgdm Lodshmmoal, Mm-
amtg ghm3bymo LadsMmomomdgsbogMmgdal S3@m-
bmdonmo dndsmonmgdols Lagomgds, Fnmbsgmo
,05M0mM3ALOX NGO “.

12 L,L3MLMYEMgOmM HomBmadsms dgbobgd” bajommsy-

300m3nboMmg 0gd0@ob, MM bLosmbMymgdm Bo-
M3m9ds oMb 3m33mggdLymo nbbhnMydo, Mm3g-
0@ 99M005690L Lodmgomagm, bodmgomagm
LadMmEgLbm, dINbabhMmoznym, bLogoababe-
©m ©o bodoMmoab bbzs aMggdab bmMIgoL,
Jd9L00030bOE, LosMLbMYMadMm 3obmbAadMMm-
09, 3bony, sM 3aMNbByMyds dbmenme ,boomb-
Madm BoMmdmgodsms dgbobnd” bagommzgmmb
306mbno. smbndbymn 306mbo domadns 1999
Banoob o ngn 9MHarmamadl LobodsMmoem
©s bbgs MMbMydnbL dngMm dnmgdymn sgHgdab
0dymo0m smbMYMadsLMLD V3e3d0Mxo7 M
3M009MNMOg0L. goM@s BaMdmgdab dbomggdab
IRMY05-0M33mMgmdgo0lb  oagqbaby, Jobm-
600 gobbodmzMymns vbg3g5 sMBsbMYmMgdmAL
LOJ3006MONL LodomMMygdMngn Loxydzmgdag,
00L0 000600©7OMODY 3b603360Ls O Fomozn-
LYIRWMYO0L BgLN, YBWYOS-TMZaMaMdg0n, bm-
30omMyM-bodoMomydMmnzn sE30L goMobdng-
00 @ Lb3e.

3. 0ObLMHAMIBAOL
JdmM36I0 6030M

A000mbMYmMgdm BamImgdams dgbobgd* Le-
JoMmm39mmb 306mbo gobbodmzMozb, MMI Lo-
Jommzgmmdn babsdsmmnmmby o bb3e yBMYg-
000mbogn  mMmgobmgdob TngM  domgdymo
30036Y39homgoqdab sbMmYmMgdsb sbmmEon-
9agob bLbN3 sbMymgdab gMm3bymn doyMm,
Mm3gmoE 6oMIMaagbL ngbhnEnab badnbab-
Mmb ddsMM390mMOnb bzgMmdn dg0s35m Logo-
M bodoMmOnb nyMooym oMb, SObMYMd0L
9Mm367m0 d0xMmbL Logddnsbmdsdy 3MBHMMML
sbmMmEngmadLb bagommzgmmb oybdognob Lo-
0nbobpMmm. d0ymMmbL ©goxMadab sdh303900L
03LH0E0ab 30b6abEHMO. 88 P30600369M™AL 3MD39-
h9630sL 3ob6939m36900, L339, SMbMYgdAL
96MmM367m0 d0mmbL Me3dxMTdML M8bdTY-
0M0O3dY 3608365/ oma30LYRMgdL."?

ombMymgdnb gmmzbymo  ooymm  bog-
0006mdob  obmMmzgngmgob  bHMmydbhyMymo
99y adnbs s HaModmMoymo mmasbm-

ammb 3obmbo.
13 L,B3MLMYMgOmM HomBmydsms dgbobgd” bagdommsy-
ammb 3obmbon, dbamo 4.
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9000-bssbMyamgom doymmgdab d9d39mo00),
MmImadn3 gobmozbgdymos bodoMmmzgmmb
dogm  (hgMmobhmmMnsodg-Myganmbgdob dnby-
3000. M00M9Y M9gombdn sMLYOY LosMb-
Mymgdm daymmb bgmddmzebgemob doymmb
JxmMmbo, MMIJMbsE 010658 HOMOdY b60dbo-
30 @o dma30LYBMIOL SbMgdab gMm3-
Bymo d0pmMmb megdzmaamy, ngbhoznob do-
6obHMMSb dgmnobbdgdno.
LoobMymgom doMmgdn 939ybob dmgm
Hhamobhmm0odg Logdnsbmdab sbmmEzngmydgb
L000bMYMgdm BomImgdoms dgLobgd” bodo-
M039mmb 306mMBabL, bbgs bmMAshnyo ogihg-
00Lo o d0Es Y07xmMY0900L gbodsdnbo.
003Lbmob, sbMMgdab gMm3zbyma doyMmm
9m0Ee3L bHMYIHIMYIM EBIYMAgOLLE:
e 3oobabyybommodob LogdobBoMAmyg-
00b Eg3sMbodnbho
dobMagdab 3mennignnb baddsMmzgenm
0M00mMo a3smbhedgbio
93mbmadngyMmo gdambpadgbin
LogMmmadmMmobm yMm0gmomMogdnby
3Mm9gdH9goab doMmm30b ydampadgbin
LogdB0bLBsMIMYONL Eg3oMHTgbdH0
e Jdoo gmbhMmmeobs o dmbogmMon-
630b @g3oMm®Hodgbhn

e 3d9350b900L g3oM®Hdgbdn

e dboMmgms 0bhHgmMgbadab oE30Lbs o 39-
©03300b 9g3oMm®Hodgbhn
omzobhngob ©gdambhedgb@o

e 30d0MbHn3zgdymn LoagddnLBsMAMYONL
©9350M®HodgbMHn

e 1006 M0  MabyMbLgooLb domMm3znby
o 3ob3nmaMydnb y3ambodgbo.t

4, 3060dM 9@3aLMIMMIBMNL
06LONOJO0O JSMOIITD
LAICDLMICIBM LOLOJ3IAD

306mbAgdamodnm gobbodmzmymans, MmMI
Lagsmmzgmmadn smbMmymgdnb gMmzbymo dn-

14 Logomozgmmb 0gbEnsnol BobobE&Mmol dMdsbjds
N24, ,Losgosho3zgmmb onbEogool LsGobabEGMmL
005Mo330mmonl bazghmdo dmJdgn Loxsmm bo-
dofmoremal nyMoonmo 3omob-smbymgadol ghm-
3bnamo doyMmb lOYmMIdoL sd@E303700L dgLo-
b0 06 8onbn, 2014 §.

3Mmb goMmEy, 306mboo gomzamabBobgdyman
0dymgonon bosbMymgdom dmMmJdggdgdab
3obbmMmEngmgdalb Jxmydsdmbomayds 9bn-
9900 3gMmdm smdsbmymgogmbeE, MmIgmoi
LoobMmymMgdm Logdnsbmoolb sbmMmEngmydL
dmbMymgdnb gmmzbymo d0mmb oM doEg-
9ymo ,nEgbvBoob Loxyydzgmdy.

39Mdm sdsbMmymgdaab abbhodhydo Jo-
Moy  bLosbmymgom  306mbaEydMMOsdn
d90mmgdym 0460 93Mmzo3dnMab TogMm go-
390930 Mg3Ma3gbo3ngdnbs o domn, Mm-
3mmi3  Hodbognmo, obH3g, BohgMmosmymMmo
dbomoggmom.®> oyndEs, godmdwnbofmg ndo-
o6, MMI sbndbmo 0bbHoBhydho bOMyMosE
38bm oym Jomogmo Lbsd3znmabomanb,
0330030639 0ym dmbsmmEbymo, Mm3 dobo
©obgMa30Lb 3MmEgbdn 093M0 boM3gdn o
603mmM306900 0AgB@o 0o3L. LEMMYE o0 Lo-
}Yd3mnob0s 30Mo By gobadnMmmods ab, MMA
dmbomEbgman boM3z9vg00L Mo30000 ofMn-
©900L 00%60m, 39Mdm SMBsbMYmgdgolL
39M3399mbomo 399d0sm 3ma3xHhodEns
o 3obnbodm3zmMs dmgmo Mogn Loznmbgdaby,
MmIgmms gobbmmMEngmgdedg 63mds 39M-
dm s3abMmymgomadL oM 99690M©M O dM-
b60dbymon bLoagnmbgdn oMAgdmMEs dbmmme
Logom Lodommaab oyMEogmo 3oMob-om-
LAYmMgdL gMmzbymo d0ymmb ggdbimydoym
3mMa3ghobrnodn.®

dbob0dbogny, MmMT gobLbzogzggdom Lo-
s0Mm  dmdobMmymgdmabogebd, 3gMmdm om-
0oLMYMadgb oM Zoohbos ,LLosbMmymgom
Bomdmgodoms dgbobgd” bLogoMmmzgmmb  3o-
bmbAgomMmMdNm gomzamabbnbydymon y39-
s §990900b gobbmMmiEngmadnbs s Yyzgms
3ohaammoob LoJdob BoMIMygdsdn domydab
I8ma0s.” LEMMgE gb ohgbL doMomo g3o-
0bgob 603obL 0TobMSb o3e3d0Mxd0m, MY
Mmmgmm dgodmgds 0gbgb d9x30bg0mn Im3g-
gm0 gagho: BoaMamMaagnbb my oMy smbnd-
bymo goMgdmgds 3gMmdm osmBsbmymgdmab

15 SobMymadol Ladshoreal EMmgbggdol Labgmad-
dm3sbgemm, 0. 0ymEJ3ssgn s LB3gxdn, ;mdamalin
2020 6.

16 L,LB3MbLMNMgOM HomAmgdoms dgLobgd” Lagsmosy-
anmb 3obmbab 3m3gb@sMmo; Jnfesdy 8. s Lb3godo.

17 L, LB3MbMNMgdM Homamgdoms dgLobgd” bagomosy-
omb 3obmba, 3ybema 14(7).
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330M3hgbmdobe ©@o dobmznb, dodgMoomy-
M0 3gonboo ododgdnmo LaMmagdmab Tomy-
00b dgbodmgdmMmMOoOsL, MgamyMa, Mmdgao
LaddmMmo sMmob Py3nMmahgb dagmadsmgmodsdn
o My 39mbom, 383006 30380Mx00M Fom-
Lobo dnEaMads oM sMab ASIMYsmNdgOYMN ©
Y807 sJhnyMo© 3MdamMEyds 3M3ndgbho-
00b adnMmob3nMmyode.

39Mdm smdsbMmymgdgmo sMob gndnzyMo
3nMmo, MmIgmog mo30byxzsmo 3Mmxgboab
303900600 @O LogaMm YJRMYdsIMbOMYdLL -
Las@LMYMadM bLogdnobmadsh sbmmEzngmadL
306mbagommonb Logydzgmbds, bmmm Eo-
0933M0bL bLoznmbgddn 30 donhbgzs 9boMIgc.
0b LogymMm JGRWMYOIMbogdsb sbmMmEng-
®mg0ob bogommzgmmb dogm HgmodhmMmnody -
30920900350, 00939 MMaMME sbMHYMYONbL
9fMmzbymo doymm.'®

©00Esb ©obgmazabs, 3gMmdm smdobmy-
@mgomob nbbhohybho godmoMmAgmEs bogzdome
©0E0 990399dbhnobmdac: LHsHNLHNZs Ebo-
yma3 o, Mm3d 30dommn3znsbmods nbgmo dbbznmo
3Mgoohmmgdalb TdogM, Mmammgdns 0y369b,
dogamoma, bogommzgmmdn dmJdgwon y39-
modg dbbgoma LoggnbsbLm nbLHODHYMHgO0 -
0ym Logdome oo, MYIEY, 98 Y39woxrMmab
007bg o300, bobgmadboxgmb dbMnEsb ghodm-
0M0300 onbym 39Mdm sdsbMmymgdmob nb-
bobhyHob dndsmm doga Mogn 3ModdHndgmo
©o LodommmydMmngzn 00MNgMYONL BaLYd..
00gomnma: 2010 6gmb gobbmMmEngmydymo
Lo30bMBIEYOMM  33NMYOYONL  FIPIBI,
39Mdm  omBsbMymgdmydlb sg3Mdomom 0d
3ohaammoob Logddgg00Lb BoMIMgdsdn domy-
00, booE IMmmbm3zbs sgdathgdmes 500 000
maMmb o IMagamon bbgs. smbodbymo Hndob
09903900, 3oy, 3M 3MEIMEIOMES Lo-
$0Mm 3MBsLMYMYdMx0dY o oo dOLMEY-
Mo d9d©a30® dggdoma gboMmamyodn-
Bom 6900b3ngMo 3ahggmMonb Logay.

990mm dmyzabomo 3ogamnmgdab gosbo-
®m0d900bL 99390, gMmn dgbgz0m cnmgmb
033901909, MM 3gMdm sdobMmymgdgmn sMab

18 Logomozgmmb 0gbEnEnol dobol®mal dMdobgds
N88 39Mdm smdsbiymgdamab dngm LosmbMmnmMydm
bogdnb HomBmadal gobbmMEngmgdal 3nfmogdabs
s 3mMmManl gobLbsbmzmal dglbobgd.

200309000 3Mn3nmMgzanmMgdyma” bogaMmmboob
0000M™900d0, 30600006, oL 3obMBAY09-
oo 369b90L bbgoabbzs bodoMmmMgdMN3 O
3MagHngam 05M0gMmL; YDOYEI3L 3oM33a9mn
409090900b gobbmMmzngmgdab RMYdsIM-
bLogyool, MYydEs, ABYds Jnmbze: MmMIgmo
03 bMyYmgdgmn d3dmMABEYdS 8300 P3nMo-
Hhab damBamgmosdn? Mydgbo dgndmgds
00MmngMmo ngbgb dnhbgyeo ab ,d9D0y©3900%
Mobo@ 3gMmdm smTabmymgogmb 369LbgoL Jo-
bmbdydgmn? 3Mogdhn30eb godmadnbomy,
dgbodmms nmdazsb, MM 3gmdm smdsbmymg-
09mb bBmMyE 0d ohgamMonb bogddgms smb-
MYg0o0b JBMYOsdMbomyods 8J3b d9dmYY-
0, MmAgmms 6aMIMYds3 gobbogymmydymo
bomoymoon bsbosnEyds (Bsgsmoms, sano-
096(0bs  ©@o godmbobmgdnb 3odgammoab
Log89900). bmanm 08 bLsgdgg0L, MMBgMms Bo-
MIMyo0b yxmgdsi3 39Mdm smdsbMmymydganb
3oohbny, dgxdmons dghHn LaMagdmMab dmpobo
dohgMmoomyMmo 3gnbom, 30009 Fo33MN0dE
03 3ohggmmaob, MmgmmboE BoMIMagqbL 30-
MmonmoE: 3dnbobhMmognygmo 55M0dy, sgno-
996hobL 3odhoammonb Logddg s Lb3o.

30093 gmmo 0603369mm3ebo  gogjhmMo
oMab ab, MMI Logomm SMTLMYMGdMNbLgeb
3o6Lb3o3900m, 3gMdm omTobMmymgdgmb B7g-
dmm Asdmagmom Logddgms 3oHgMMNYdNE.-
603 30 093L 080L dgLodMgdMOL, MM 0130
39006Y300HmMU, 3MbsMyhym dgdmb3zg3sdn, 3My-
oohmmab dndsmm3z0b Loxwydzgmbdy, Mmagm
LogdgLb Tooeadb BoMdMgdedn s MMIGEL -
oMy, 80306, MMELLE LogoMmm dMAsbMymydy-
oo, MMIgmoE Logdnobmosb sbmMEzngmgdL
dobMyagdab gMmzbym dnyMmmdn, sdbmmyhy-
Mo dm3mgdymns smbndbym dgboadmydem-
0oL o 3obBY BgdnbAngMma 3ohaammnab bogjdab
306060mMgds bgds 93MMBshnmoa Babom. Logo-
Mmm omdabmymgdgmb of og3b dgbadmydenm-
0o dnmAnmbL, My Zohagmmonb LogddnggdL doon-
®90L BoMAMYd3dn dLOLMYMGdMOE S MAdY
0(hy30b oML (306MbBom Bom33mabBNByOYMN
309mbs3m0byONL goM.).

Mo3 d99b900 LOJBgmMS MOMEBMASDL, 0ME 3o-
bmbno o oME3 d0nmMmb EyOxMgdam oM sMab
3obLYdM3MYMn 03 bLOJ37900L Bogbodseymo
MomEgbmods, MmMAmMgonE, dgbodmmy, dMbLL-
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HIWMIOM® 3odIR3IL JMO STSLMHYMYOIID.
dgLo00d0bYE, 3MaghHnzedn doMomoaE oMb
nbgmo dmEgdymmods, MmMmEabog gMo bogomm
dMTobMYMYdgMb, MMIJMoE oLLJTYdYMNY
dobMyangdab gMmzbym daymMmdn, BomMamgdsdn
3930 Mdnbndg smasbo LOJdg o Logomm M-
dobMymgdgamn dmzmadymons  dgbadmgdenm-
0oL dmombmzgmb TobBY gobobomgdyman Logdy-
900b MomMEybmonb dgdinmade.

399m3nbomy B9dMombndbyma goMmydm-
90900006, LooMbMyMadm LoLHgINL Foydym-
09L900by o  30bMbTEYOMMANL  obzgbab
009600, 93Mm30380Mnb BoMAMToagbemdnlL
0096 2013 Bgemb gabbmmEngmgdym ngbs 3Mm-
99ho: ,0nbMymgdab 306MmbImdmMmMdab gobszn-
03Mg0s  bagommzgmmdn“ (DEEP-Development
of Enforcement Legislation Project in Georgia).
dmbodbyem 3Mmgdmdn dmbsbogmgmos donmab
93Mmg3o3d0Mab dogM dmb3gnamds 9gL3gMbgo-
39, MMAgms sgbhoymo Asmyyemmodnm 893yds-
3909 0gbs MY3M3g06®s30900 s FoHsMIOYM
0965 dgman Mogo mbobdngdgdn smbndbymo
M93M3906o30900L LY3bMBIEadM odHnddn
Sbobgnbo o 3Magdhnzedn gohoamgdalb TndBN.
d¢nbndbyamo Mg3magboEngdab doMomo@ sMmb-
LY o 80BSOL BoMIMOEE]be 39MdM O Logs-
Mmm smbMymgdab nbbhabhydHgoab dogbndseymo
390M30630M700 L3EbMBAEadMM EMBYBY.

MmamME 1339 300bndbs, 3gMdm osmdobMy-
mgomob 0bLbNBHYHO sbgMmgam ngbs g3Mm-
30 J39y6900b bLoyzgmgbm 3Magdhngnb gom-
30m0bB0bgd0L BB, LodmEmmm TodobL 3o
60MIMOagbms §39Yysbodn sMLYOYMa boby-
00L bMYMoE Foobymods 3gMdm smdsbmymy-
0gmmo  LOJ0n3bMABY. 306500©SB, BMBSO,
dmbodbyamo abLOHYHOL oMLYOMOS 30M3gM
Mmngdn LabgMABogmMbamM3znb sMabL Podmagn Lo-
Mag0mab dmad@obon: 0gdbgds LEHONMYMO O
$360bo0 00B6gL goMgdm, begds 3Mb3yMYb3NaL
009L0doymMmn LHNTYMYdY, NBMEYOS TMTLL-
byMgdab boMmobbo o 03egob gobn. ymzgmngg
qLb 30, bodmmmme J8bab 09330M IMEgTYmM-
0o, MMI LobgMdboggm 8603369MM3boE 0o-
300703 Eg0s boMEg0onLogeb o Lobgdgs g3m-
bmadnzgmo dMEabomznb bgmboymgmo yzgms

30MmOos. Yy3gmoxzgm odob bLogydamom 3yw93L
ob dofMgymao 3MnbEndn, MMAmab dnbg3znmsgs,

LobgMABBogm oM Pbs sbmMmEngmgdgb 0d dm-
dbobyMydab dnbmgdsL, MmMImab dnbmEydsi
dgydanns 3gMmdm bgdhmmb.

5. daM39M3J0) 0AJLOMOL
06LO0OJION, BHMBMMmB 6(M30B0JI
JomO)IM bLYIOLMHIMIB[M
d06(M68MO@Jd™MMb1ad0

300093 9Momon 9608369mm3060 o yobg-
bo nbLHODHYHO, MMTgEoE gom3zomabBnbyOY-
0y ,bosbMymgdm BomMImgdoms dgbobgod®
LodoMmmzgmb 3obmbom, oMab IMmZomams
M99LHM0. 306086y nbLHODHYHO ,,LodPbMY-
mgom BamImydoms dgbobnd” LoadoMmmzgmmb
3obmbdn 2008 B6@ab 15 n3eobL onbobs @O
0mJ0909005 ©onbym 2010 Bennsb. ghomgmmo
0099%0 03 06LHNHYHOL EobgMag30Ly nym J39-
yobodo oMLYOYMO LosLMYMgdm bobhgdob
300093 3Mm ©osbemgds LogMmmodmmabm
LHOOIMDHYOMSB. o3 3gMomENESD ©M®Yg-
09, 06LHOHYMHT oboEo®Y JodMozn bobyi-
3momyos, dobo Bamdmgodnb BgbLb s3hH30EgoL
0gbdooab dnbab@Mmao, bmenm dmzsmgms Mg-
qbHML 36sMAMYOL LLA3 sLMYMgdab gMm3z-
byo d0Mm.”®

dbMymgdnb gMmzbyma doyMmmbL dogMm,
dmzomams MYgb@Hmab BaMImMydab doMomoon
3MbLO o 30Bob0 BEagmBMIMOL smbMmymgdab
98399H006MdNL BodMEabe ©@s nd Moblzgdab
0330030 d30Mydsdn, MMIMYonE smbndbym
7M0009MMoOg0oL sbmozb mab, 3gMdme, gL 0b-
baobhyHo 39860L 3MgaHMML ETshHgo0m go-
MobH0goL, MM Im3zomy 39M 33MnEgOL Mo3L
00L%g ©o30LMYO 33mMEYOYMadg0L 0dy-
mgonmn bosbMmymgom BamMdmygdnb dndon-
BomgmodnLSL.2

0600369mm30600, M3 dmzomaoms MY-
qb@HMmaob dMboExdg00 3MobL bLogeMmm, o6y b9-
00b0ngM 30ML 0g3Lb dgbodmadMmMds dnommb
0bgmmdsgns Mygbd@mdo Mygab@HMmomadymo

19 ,dM33mgos MyaLEMaL Homdmgdal Habol sdd3o-
3900L  dgLobgd” Logsmozgmmb onLbEogool do-
bobEMalb 0Mdobgds N234.

20 onody g, 2011, dm3segos MJYgLbEma Jomorym
5 3M3sbnam Lsdsmmomdn (8gsMmgdnm-bods-
MoramydMmn30 sbsamabn); LodogoLEmm bsdmman.
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bYo0ggdHgoab dgbobgd. gobLbbzozgdom, Toge-
oMy, 39M3sbyma LosmbMmymgdm bLabEHI-
000Logeb, MMAgMNE oM sboFaMMYOL Im3zomg-
00 M95LHMOL AMB(39T70L, sMedg Tbmenme
0d d90mbzg30d0 3gobEgdb 0bxymmaIsEnsb, oy
©@306(h9MmgLgdymo 3nMo domomyob nbgmm-
003000 0mgoab 80B06L dgbodednbn EbLLOY-
09000, Jommym LosbMYmMgdm bobdgdsedo
0bao3bo M1d oM 33b3wYds o SOLMMYDH MO
6900L30gMo 3oMabomznb d99VMYEIZ3® 3MAL
dgbodmgdgmo dmzsmgms MggbdhmMdn MyanbL-
hMoMgdymo 30M900L n@gbhoyoEnMYds ©s
090b og9bo3, My 30L dngM gobbmMmEngmEs
3nMob MygabHMmogns dmzomams Mygbhmab
9mm0ob 050%0d0n. y6s omnbndbmb, MM M9-
qbHMOL LogoMmmmods oMb, sbY39, ghm-gmmo
boM39%0 o gb Lognmbo 30b6MBAydMMdNm
bbgog3zaMo Y6 0965L oMgaxMnMydyMO.

dmzamams Mygbhmadn Mygnb@HMomydyn
300Mb 95030908  3MbBLEHODHY3NN,  gom3o-
mobB0bgdymn ghm-gmmo doMmoomon — bo-
3900M900L yx3mgd. LagoMmmzgmmb 3MbBLEHN-
Ha30000  om3omabbnbydymns smbodbyamo
I8Wo00L dgdmyE3s dbmmme d98wIan 30-
Mm0900b sMbydMOLOL:Z

e 3950330 ©obodzgdns o33N0 MON
LodMEaMydMnzn  LognMmmgdobsm3nb
©o ,,LagMmoM 3gmomEMgMOnbamznb*;

e 39209035 96 3obbmMmENIMEIL go-
Bmbob Loxryd3z9MdY O 83539 396Mbom
3o6LadM3Mymn 6obno.

3J30My09m™MNs o3P0 0gbgL 3Mm3mMmEn-

Jmmonb 3Mnbzndn, sbndbyman 3MnbEn3n 30
dm0Ee3L d90093L:

e 306mb3adanb dndbab gmggndndymmody;

e J0%6nbL dombay3z0bL LodyomMyonL
4090000mdo.

nd Jgdmbzgzsdn, 07 oMbodoMOL Tnd-

60b d0mby30L Bozmgdo dH3n3693mn gdo,
00006  LogymMMmyxo0b d9dMYE3d oM  sMmob

9930WYOIMN.>

21 303980300 L., 2009, Ly3yoMgdol nBmMydal dg-
Bmye30lL LudsmmmydMmnzn Loxyd3zmydo ssdns-
60b YBRMGosS J3MmM3Pmn 3mMb376300LS S Jom-
oMo 396mbAxdmmdnl Gobge300, LBIGNSY
3M70790 ,,0005805600 PBMYOSMS EIE30L 186837

©Mm3g 3o8mHh393900".
22 3madsbodg 3., 2017, Lo3noMgdol YBRmgdal dg-

ymzgmogg 990mombodbymab doybgo-
300, d30dmgds 000580 0mg30L, MMI IM-
3o0magms Mgqbhmab abbdHophydHo bodznmo
3Mob Bnbgomamagdmon bodogn Jommymo bos-
obMmymgdm bobhgdobomanb.

6. LYIECLMIMJB(M
LIBIMOIOMBIMAEMIBOL
d0m00)a0 3mMDBBN33B0N
6.1.306mbogtgdob,
0n0bodmdogtngdob,
auddggoMmzgommoobo o
dMm3mMEzoymmadnb oEgo
boombMyMgdm Bofdmgdob
dodobotmgmadnbob

0mbob0dbogns, MM Jommymo bosmbmy-
mgom  306mbAydmmds  gobboznomgdym
309396HL oM 839090L nd 3MNBEN3900Y, MMD-
mgo03 6omgm bodo 6@y gobyzmab Loo-
obMYmgdm BomMAMgdalb dndbsMmgmMdsL-o-
obMYmgdab obygdnob dmdgbhneb. mydgy,
3906mbagogmn 3073000090L, Bogomnma, IM-
Mogab DMEon 3MnbEn3gonbs o BMmMAgdab
33300 93 gomMMosdg 0d dgdmbzozado,
0330, 309300, dmzamab d0doMmm ©obyydy-
®0s 0dxy0000 bosbMmYmgdm ImJdggoy-
00b gobbmMmEngmagds, Mmyd3s, sanmdy dgd-
0bomn gobboggmmgdyma gomMgadmgodnb godm
(853: dm33a0b Mmzsbab B73M0b 8330YMxuMdY,
30M (330900 o6 bb3s Lgebggdm 9dmbgg-
39), sbMyangdnb gMm36a doyMmb dgydmas
3000MmbL 3LbMYMyd0L gbs My ab mbobdo-
900 0Ma7d9MHaL 6 M30L 30NM. 305LM6, Bo-
Moomny, 306mbo 3oMEodnm d0mnmydsb oM
ndmg3oe smbaodbymab momdedy, mydge, do-
m0ob 3603369mmz30600, MMT LoombMmymMadm
BomMmamMgonbLLL oy 0g69b dbomgms dmMab
0065dmdngMmgdnb 3MnbEndn.

,003bMYMgdM BoMIMgodsms dgbobgd” bo-
Jommzgmmb 3obmbdo Bywednmymo sMmab
LoydaMO LOIMbMYMgdmM BomAMgdab dboMmgms

Bone30b LsdshomgdoMmo3zn Loxydzmado Logo-
Mmon3gmmb 3mbLEGo@nEnsbs s La3MbLENGYEOM
Lobadsmangnml 3Mog@n30lb dnbge3znm (Bomordls-
X705 o Jobmbo #2(54)17.
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06hgMmaLydab MobodoMm oE3dY; bodJommag-
ommb 1996090b0 bLobodsmomm 3o ghom-ghm
3ooby3ghomgdedn doymomydb, Mma: ,3o-
bmb3ydgmads d9Lodg 30ML dnsbngs JBWYd
dmgmbmzgs ©0060L 965BMOYMYds TM3omMab-
396, MMIMOL 30MEYOYmModab godmE dmbs
dobn gmbgdab gobbznbyds. gobomzomabbo-
690900, MMA 306Mmb3gdgmn d9bodg 3oMab
dmb6900b gobbznbgdsb bosmbmymydm BoMmdm-
900b 390939000 3onddgdsb o y30380MH0-
9, d0gbgmaze® ndnby, MMI 3bony, sbymo
0mq0509000 0gabgdms dgLodg 30Mab nbg-
M9bg00. bogdomagm bobodaMmmaema gobdomd)s,
Mm3 306MbBaL 03330M0 AsBoBgM0m 306MbT9-
09 3o gonm3omabbnbo ogdombadn godoMmy3g-
ogamo 3oMmob, MmammE 3gonmboboobogmo
d90d9b0bLo o 3MgahmmMab, MmammE dab bo-
LoMggdMME 3MLYdYMo dmmbmzbob ndymg-
0000 3bMymgo00 anbhgMmgbgdymo 3nMmab
0bh9MgLydn s dnnAbns, MMD dsm nbhgMy-
L9OL y30MoHabmds Pbo dnbogdgdmes dgbody
3060b 06hgMgLYdMeb dgomydnm, MmImab
IBWYOdE MYamndYOYm Jmbgosdy e©39-
bomo 0gbo dbmemme gmbgdab MgomndsEnab
d903ma. 035bmMab, bogomagm bobosdommngma
3obdamo, MMA bmMmBnL 03g35Mn gobdsMmdgds
oM 608603 00sL, MMT sbgm dgdmbzg3zedn
d9Lodg 30Mms nbHMgLYON EIEYMN 3 nym,
030939 ,,LasbMmymadm BoMAmgdams dgbobgod”
Lodommzgmmb 306mMB3s dgLodg 30ML bLogy-
0sfMo 0bhgmMgbydob ©oE30Lb abymo 3mbzMg-
dHamo LodYoWygds obybedMzMy, MMmamMMnE
9m30mnbReb B0sbab 060dMoyMgdaLb dmmbm-
360, MoE mog30b dbMng, gedmmogbogzws dabo
06(hMeLYONL OE35L Y339 AodaMaoymo v3J-
3ombab domnmo@ 3b6Mmdaby o gobbznbyody-
oo gmbgdab 99bsdy 30Mabm3z0b EdMYbgdab
3v0m. 2 3gmMmyg dbMmng, 0odnsb0b yJxmydsms
93Mm3ym 3mb39630080 bodgobdgmns mMobo-
DmMm30gMmy00L (3MHM3MME0mmdnb) 3MnbEn3nb
06003690mds o 0L gom33mnbBnbgdL o7-
3omagomMmmos boombmymadom BoMmImygdnlL To-
dnbomgmonb 6500bAngM ghoddy.
LasbMYMadm BoMIMYdnLb BndNboMmy-

23 0b. Logdomm3gammb PB7bsglo Lobsdsmmmml sSco-
3060LEMI30Ym Logddgms 3smadal 2020 Hamals 09

03cmabol Neob-10(3-20) gosfysad&nmgods.

mO0bob M3bodMAngMydalb, Mmgmmz bobgm-
0dm30b69mm 3MobEn3nbys o dnbo 36038369-
omonb dgbobgd, sMbydMdL gobbbzozqgdymon
000gmadg00, 1dEs BagMowo MAgds nbog, MMI
dnb0dbxmo 3MnbEN30L aE3sL 9MbLydNMO O
LobogmEbem gogmgbs goohbns LasmbMmymg-
0m LobHgA0L odoMmmym BYbJz0MbaMYdsDY.
LadLMYYOM BaMIMYONL 3MME3gEYMYdN
yzgmo 939Y060dn bbzoobbzsbsnMoos dm-
BaLbM0ggd M, Mabol gobadnmmodgdb moom-
gm0 939y60L gobbbzoe3zgdymo bodoMmmmnd-
M030 HMdnEN900 s bobRHndo.
CEPEJ-930Mmby0gmbL 3man®hghas 0o-
MoMAbogymgdoob 9x39gH0sbMmdalb bagmmado,
ghm-ghon  3Mommodgho gobLodmzms Mo
LobodaMmoOIM BoabYy39®H0xdg00L dbMY-
o9, godmagd3gybs bLobgmddmzsbganm - sm-
LOYMGOSLMOD o303d0Mx0MN 93MMLIOFML
M93m096o3ng00b y39mabo nd3mydgbiHoin-
0b 90d60m. 2009 BeMab 17 ©939009ML CEPE)-8o
dbMyagonb bggmmdo 93mMmbsOFML Mg3mag-

bsngdob 9xadhMe® smbMymMadalb 380d-
6o, 390073030 goM3399™m0 wnMmgdhnzndn.
LodbMMgom LobHYTs oM Tgodmyds
0ymb ngomyMn, ymzgmm3znb smMbgomMOL bo-
M39%9900 goM33gamon 3yombom, 0ydgs, sm-
60069mn Mg3madgbongdn 9x39dbgds abgm
®Ydgdodmym 3MnBEn3g0oL LosmLMMgdM
Bomamgoadn, MMaMMgO0EsY, 3030MNMBE: 3o-
0930M350mody, 98399H03bMOs o smgdomobo.
93mMm30b  LOOGML  FoMmEBLOZYM9dAb
98399dH0obmdab 3mdnboob dngM gobLadMzMmy-
oo 0db6s ob doMmooon 3Mabindgdn, Mm-
09mMmo o330 LOgIMEIdyMMs dmgbomo O
390930M30m7g LosbMYmgdm bob@H9dnb ofM-
bgdMONLsmM30L. CEPE) 2009 Guidelines-ob dngm
3obLadM3Mymo Lobgmaddmzebgonm 3Mabzn-
3900 sMmnb d909a0:
e SbMyMgonb 3MmMmEgbob bLodsmmmns-
Bmos o godgznMmzommoy;
e dmzomob dgbodmgdamdgdnob gobbo-
Dogmo — J900MY@MDL LabodosMmmm go-
©o6Yy39h0mgos; snbMmymgonb 3MmEg-

24 CEPEJ(2009) 11 Guidelinesforabetterimplementation
of the existing Council of Europe’s Recommendation
on Enforcement, European Commission on the
efficiency of Justice (CEPEJ).
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bob 3ogbodoyMo 9x39dbHMmdY;

e JObMYWYonb 3MmEgbob dmJdboenm-
00; smdsbmymgomab Mmoo s hoM-
09mmos  LosbMYMgdm BoaMIMYoAL
3MmEgLao;

e JMALAMYMgdMab  d3HMbMTnyMmd0bL
domoman  boaMmabbo; osmdsbmMymgdmab
3Ma3ghgbinob 9303nm@ ZobbLodmzms
9Mm36mo 306mb3gomMmbnm;

e LoMbAMYModm BoMIMgdoL Tdodon-
Bomgmonbob domobbob op3s 3M9-
oohmM ©o dm3smg Tdbomygdb dm-
M0ob o bb3o.

B.2. opmdobbymadmaob
J3maoadmbogmgdobo o
dbothgmo 3mdybogoiznodo
hotgzob wotgmaodo
odymadomo boombMymagdm
dmddaggdgdob
aubbmtzngmadob phmb

LoombmymMaom LodommaMBaMIMyd0bL
000060MgmOaLLL, 5T bMYmMgdgmn BoMmIm-
30396L 396¢MamyMm x30g37Mab, 306000006, 3o-
bmbdydgma bEmMgE Fob 0300MYOL LobLLDS-
Mmorm o bbgs mmagabmagdab dngMm goggdymo
39 H900b sbMYmgdab JRMHds-dm3zsmMgmdab.

3o060bb303909mn  doamdss  bb3zoabbgs
939469000 sm3sbMymgdmab bhohybmob dn-
05M09d5d0. Bogomoma, Mg 939469030 (39-
M9s600, 3390900, ©3600) sMAsbMHYMydMgdn
0mg0909096 Logomm dmbgmob bhsbhyboom o
0000 Jxumydsdmbamydgdn bLozdome 306Mmy,
mMgebndogoymn bHMYJbhyMs o8 d90mbza-
3000 oMmab LogdomE ngMmoMmdjogmn o 007-
Mmgmahnymo.

bodoMmmzgamadn, 0dsbMyymgdmob yg3mg-
00-0m30mMgM0d900 dYLHI oML gobLedMzMyY-
oo L,basebmymadm BamMImydoms dgbobgod”
LodoMmm39MmbL 306mMbom, MYIEo Mng dgdmbzg-
39000 3sb 90063 MAgOS goM3393mn nbzMa-
309 goabyzghomydoms domgdabsb. bEmMy
sdn®mad, 6900bAngMa J0ggonb FobbmMEn-
qmgoabol, 9MBsbMYMgdgmMo 39 EYOYMONY
0094L0doyMo dg065MANEML Mdngdhymmds

©o M5600M® 30(E33L MmgmME dmzomy, nby
3Mhgoobhmmo dbsmoby o Bamdmgdsdn ambe-
Boang 99Lodg 30Mgdab nbhHgMgbydo.

7. dbadnddo0 LI LMIMJB[M
BoM3MJdoad0

7.1. 3hgoohmto o dmzomyg,
Mmambz boombMymgdom
BoMdmyododo dmbobogmy
doMomoo bydogdhado

Jommymo bosbMymgom 306mbIydm-
000 doMN0ELE oMb aMyaymM0Mmyd MO
3M009Monmdgon BamMdmgdnb dboMmggdL: 3Mg-
©odhmMmby o IM3zamMgb dmMnL.% 3603369mm-
30600 093960 09690 go3g0gdymo 0d goMmyg-
0m900%9, MMI BgEIgho oM F053agL BDnobo
Mmdgandg abomnb 0b6hHgMmgbydL, 967 Bogbndes-
myMa P60 09690 oMo dbomggob dmmab
0065vmMdngMmgdnb 3MnbEn3dn, gobboggmMmgdom
nd 30Mmodg0dn, MmEabolg odymgdomn bLoo-
obMymgdm dmJdgg0goab gobbmMmEngmy-
000 0dDMYEY0s dm3emg dbomab dmgma Mogo
3J3m90900, dom dmMab doMomoo: Logym-
M900b yamgds. LOdLbMYMgdm BoMIMgdob
©o6yYyg00b dmMa3gbhnwab, byds My dmzamab
Lobgmdg Mogbymo ydmoegz-dmdmagzn Jmbgdab
0mdngds, 90900 Yoams 3mb0dbym gmbgdob
©o dmzamab dngm 3007 mMgo0L dgyLbMmy-
mgommonb d90mbgg3e80 bmMmzngangds daob
Lobgmdg Mogbymn 6700b30gMmo JmbgdaL M-
omnBoEns o394eombab gdnm. o8 3n0Mmdgddn
30, AoM3g3s Im3omab L3YMydab JRMHdsdn
o dnbo 39D 30 o330Mg0MeE by nymb
3Mgoobhmmob dmmbmzbab 3Mm3mMEomo s
0065dmadngMma. 835bmsb, gobbLogyommydymo
©oh30Mm3s goohbos 3gMbmbomymo Imbo-
390900L godmygbgdnb B@3sML-0dymygdomo
LoobMYMgOM bLodommaMbaMmIMgdnb Jndon-
BoMmgmonbLLL. 30600006, MmamMmE 3030, Bo-
MIm9oob 3MmEqbdn sghoyMmo d0dnboMy-
mob dboMmgmo 39MbMBaM0 nbxymMmIsE00by
©o dmMbo390900L ©od7de390s, 99LV0sdNbY,

25 gymbos B. 2012 ,Losmbymgdm Homamgadal by-
0093700, ,,00MmALoXNMIdS S 30bmbo“ N:1
(32)12)).
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dbomgms 39MbmbogyMn dmbogdgdn dbm-
ommE d3sa30m LodbLabymMgdmMagn Lognmmydab
dgdmbznz0d0 ybs 0465L IM3M390M-©o-
0900390 0.%¢

7.2. dgbodg 3oMgoo o domo
Rotoymmadob ggofgmgdo
boombMyMgdm Bofdmayododo

LoobMmymagdm BoMImgdedn, goMEs 3MI-
©o®mMmo o dmzamyg dboMgqgdnby, mbsbneng-
m096 99Lodg 30Mgd03. JoMmymo bosmbmymg-
0m 306mMb3EOMMONm gom3semnbBnbgdymos
dM3abMYMgdMab JRWMIGOS-YooMms ©a3Mb
6900b30gMm TmdMmez Jmbadob, Mo3 ob3zg-
00 30%0@00L gobbmMmEngmgdab @MML bosmb-
MYmgdm ®yMEgmdn do00myxoxm dmzsmob
00LodMMDY. M1dEs, dgbodems smbndbymmn
dmb900 bymMoE oM 939mM36MEAHL IMZomMab O
M9omyMo 63MIMOa76aL bMYmno® yEbm,
09Ls3dg 30Mab LO3YMYdL. LOBLabYMYdMNZ0
dm3omgmonb  dgbMmymgdabob smdsbmymyg-
0gmb oM 893L 603m0bL 30Mnbodn 3ym3bo-
m900b  BJHOL ©oEIBNL  FoMEYOYMYOs,
3oMmodom, 3h303go0b hznMmon bogzmab dgbo-
39000909 goa@nb. 30b6mMmbab smb0dbymn Eo-
6069b0 30 godMIENbIMYMOL LogoMmM3zgmmMDL
bodmgomogm 3mmgqdbab 158-9 dgbanob 30M39-
o BabooEsb, MMIgmoE gobdombogzL, MmA:
»030M3700900, MMA 60300L IGmMmMOgma sMmab
00Ln 3g9Lo3xMa~

0d0bom3znb, MmA Boobo oM Tooagb 99-
Lodg 30M900L IPIRMWIYOg0Ls s JobmbogMm
0b6hgMmgbgdL, 306mMbBIAEydgM0 ydHm390L dom
IRmMaooLb  BoMmoanbmb LomAgma  LobLodo-
Mmomdn gmbgo0b yoomnbogeb gomozn-
LYIBRWMYOOL MWVMODY.Z

26 »30MLMBsEYMo AMbs399700L o330l dgbobgd” Ls-
Jofmm3gmmb 3obmbo.

27 L, LB3MLMNMgOM Homamgdoms dgLobgd” bagomosy-
anmb 3obmbo, 8nbemo 32.

7.3. bobgmdbogym o
odobobhMogoymo
mbgobmgodo, Hmams
dm3zomggo0-ombMymgdob
mo30bgoyMadgdo

bobgdbogm 0bg3zg IMBsBamgmdL Dbo-
domomgdomong  yMongMmomdgodo, Mmamms
6900b30gMa Lbgo 3oMo. MoE d79bgds LoSMD-
MYgom BaMIMgdsdn bobgmadboagmb Imbobo-
mgmdab bognmbb: LosmbMymMgdm BaMIMyds
A3gxmgdmnga dgndmads ngbgb dndammymo
LobgMABEML BnbosMB®Y3ze3, MYIEY, 3bo-
©0s dMbLyOMOL BoM3399m0 J90MYE3900 o0
d90mb3zn3000. obndbymo d9dM©3900L ©o-
690900 30 gob3nmmdgdymns 0d dmhnzom, MmI
90060 0M 3n0o®3gL LOBMZoEmMgdabL nbhgMmgby-
0L O LobyWABNBMmdMOMOLL, TogoMNMy,
0fM dmbgb nbgmo Jmbgdab gobbznbgody, Mm-
dgmoi bLogmom bLadMEsmMydMngn Jmbgdob
39Mh93MM0bL 306939036908 96/s 973L Myndy
3ampmymo 8603369mmos J3gybabomzab.

Mo 99b900 M3b6bab goabwg306900LMO6
00303000907, Lobymdboazmb B0boomdwIg
000sMmym boombmymagdm BaMImMydgdL, bb3gs
LYO0g9dHg00LOgeb gobbbzozndom 306mMbBIY-
0gm0n gobbodm3zmMogb goabyzghonmgdalb bg-
ooymammonm dgbmymgdab gobbbzezgdym
30000 (08 890mb393580, My30 dm33ang dbsfMmgL
BomMIMo@gqbL LogoMmm Lodommmab oyMoo-
3o 300, goabyzghnmgdab 6ydoymaenm-
00 JgLMYMYdNbLM30L oEagbomas ghm
030360 3500)%, 30603670 3508 3MEBIMEY-
00 00339 00 J90mbzg39d0, MMEgLoE dM3am™mgb
BomMAMo@agbL LodNYEaH™M MMZsbNBENS.Z

©Jabd3by

©ob336nb Lobom, 6o 0mg3zoLb 890w7-
30: Jomogma bLosbMmyMgom bodoMmomsma,
Lodommmob Lb3s oMEn0mb TgoMmydom
Mol 39M 30093 sbomn o 3ob3znmamgdnb

28 L, LB3MbMNMgOM HomAmgdoms dgLobgd” bagomosy-
anmb 3obmba, 8nbemo 903.

29 L, LB3MLMNMgdM Homamgdoms dgLobgd” bagsmosy-
anmb 3obmba, 8nbemo 904.
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9ho3dg dyman bodommmab dndoMmoyangodo.
Lodommzgemmdn, abyzg, MmgmMmzg 6900bIN-
96 bbgs gdmzMohnym, bodommmydMmng bLo-
bgmdboxmdon, Loolg 3603369MmMz0b00 PB-
Myb3g9mymaxzom 0gbgb Lobodommnmboadn
LOBMBIMYdaL bEMdL domomo baMmobbo-o-
0bMmymgds BaMIMoa9bL bodoMmommab 7vgbo-
abmonb @YbELTYbHYM gmndgbhL. Mmamms
60dMmMAdn s¢m0b0dby, yzgms J39Yyobob gooh-
600 gobbbze3909ma basmbMmymgdm LabHgdo.
LoombMmymgdm BoMImgodab 3MmEgoyMgon
y39masb LbgzoobbzobonMo oMmab IMBybM-
32030, Mobolg gobsdnmMmodgob moomygymo
939Yy60L gmm3zbymo 306mMBIydMMdY o Fo-
6Lb303907m0 LadsMmmmgdMmnzn BHMonENgdN.
09039, Y39masb bogmmms My39b0dg 8600-
369mm3060 3MnBEN30, MMIgmoz Bomgm bo-
200 960 gobEH3gL LosbMYMgdM BomIM-
900b dmgmb 3MmEgLDL, sbgoNy FogoMNMo:
00MobbNbY o 0MobsdMIngMgdalb oE30L
3MnbEndn BomMAMgdedn dmbobnang dbomgmo
dmMmob, 39MbmbsmyMmo IMbsEgdg00L oE30L
OY30mMgomMmmos ndymgdnmo  bosmbMymgom
LodommaMbBomImygdab 3obbmMmEngmgdab
©MmL s bb3o.

606000900M7g LHoHNsdn AMEgdgman, bLoago-
Mmon3gmmdn sMbyOYmMa bosbMmymgdm bobg-
900Ls o 3obMbAYdMmMOANL sbsgmndOL dg9-
3o 0033939, MMA Jommymo bobhgds oMmab
dgMmgymo babosmab, M@ ggabbdmodb Mmgm-
M3 bogomm, nby 3gMmdm smbMymgdab nbbEn-
bada0nb anbgdgomboMmydol, Moy J39Yyobodo
09(bo3mydo BoMIshgdom bmMmEngmEgds
©o bogmb 36ymodb 3obLomo, 3mMb3xMgbhHymo
3oM9dmb bhndymamygdob.

MmagmmE 60dMmIdn snbndby, JoMmoym
LoombMmymgdm  306mMbBAEYdMMOsdn  3gMmdm
omaabmymgdmab  0bbhodydob dgdmmyds
bod3nmo@ BoMIMomagnbms bm3zonob o
300093 9600 606 gooadym o bad0gb. om-
603670 boobanab d0Bobo 30, 0bY3g MMgmME
LB M3aM3aMgmnb 939y6900d0, Lojommzgmm-
dog aym sombmymgdab gxgdhnsbo babhgdab
Aodmyomnondo o Mg dmogamny :356bomo
3Mmb3nMgbinnb bgamdgbymodo 3gMmdm o Logo-
Mm bgdHmMoL dmMmobL. ymzgmngg gb 30 M-
30Lb dbMng, nym LobgmMAboxgmb g3mbmangyMma

DM©0by o 6L 60BbgL goMgdmb Asdm-
yomn0900b bobnbomo.

30600006, 930030m5 J39Yy60L LOEMOBZS Lo-
dsmomgomnzn (850 ImMmab bLosmbMmymgdm)
LobL®H9O0L BogdbodomymMa ZodgznmM3zamdabs
©9 98IIHIMMO0L30, 03390190 LasmbMymY-
0m 306mb3ydmMmMdNL Mga3mmMadnb oyEnmYod-
oMoOsE3. 9mbndbymab gomzgamobbnbydnm,
596 300093 Me39bndg Banab 60b onbym bLo-
Jommzgmmdn 33domos smbMymgdab osbom
3m©9gbdg, Mm3gmog doMmyymse 8933l
Jommym LosmbMmymadm bLobLH9BsL. sb0dby-
oo 3mgdbob 3Mmgddho dmoEe3Lb d93M bLoge-
bmb3ydmMmm 33M0mMad90Ly s BmM3930900,
Mo@3 Lodmamm %3ddn 9dbobyMyds 0dob, MmMI
Jommymo LosmbMmymgdm bobHds o 06-
LAOOIHIO0 3obEIL BYBHO© 3s3F30M3oMY
9399H3M0, 306MbAgdmMmos 3n dogbodomy-
Mo oyobmzmgb o0 bygMmdn sMLYOYM
LogMmmoedmmobm  LAHbaMBHgOL. LosmLMY-
mgom 3mgdbob sdmgdadggdnb 39093 ©on-
69M3g0s LMY obomo, sMLYOYMOLLZSD
3060bb303909m0 LosMbMmymgdm LobHgIs O
dmbgds 03 LobhHgdab bhHoboomBgdab dogbo-
domyMmn dmEgMmbadogne.
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60620 M3MIBNY:

6yommgdn Jommym 969%7:

1.

1.

12.

13.

14.

15.

16.

17.

18.

LodoMm3zgmmb 3MbLAHOHIENY, LagoMmmzgmmb bodmdomsgjm 3m-
©3990L0, bagdoMm3zgmmL bodmgsmagm bodmmEgbm 3ngqLo, bags-
M0390mmb 0E3nbobHMaEngmn 3MEagbo, bogosmmzgmmb osdon-
Babhmagogmo badmMmmEgbm 3megdbo

,0o3bMMgdM BoMIMgodsms dgLobnd” LagoMmmzgmmmb 3obmbo;
#390bmbomyMn  IMboE9d900L o3nb dgbobgd” Logomm3y-
omb 3obmbo;

0000360L Jxymgosms o doMnmoe® Mo30LYBWJOSMS  ©O-
330L 3mb396300

L,0Mm30mams M9qbHMmab BoMAMgdab Babob odh3nEgdaob dgbe-
bgd” bojommzgmmb ngbhognnb dobaobhmab 6Mdobgds N234
LodoMm3zgmmbL 0xbhoEnob dnbabdMmob 0Mdobgds N24, ,bodo-
Mo390mmb 0xbHoEnob LodnbobhMmmb ddsMmm3zgmmdab bggMmmdn
dmgddgn Logomm LodoMmmab ngMoogma 3oMab-smbMmymyg-
00b 9Mm367mo d0xMmb EHOdYMgo0L od®H303g00L dgbobgd” 06
dsnbo, 2014 6.

Jomaygmo bLasmbMymgdm bobhgds 9Mm367m o bogMmmsdmMo-
bm 3mbdHagdLbhTo, nmb Jomy3ssgn 2013 6.

LoombMmymgdm BamMAmMgonb bydngdhgon, gymboas ., IoMmILL-
9900 ©8 306mba N1 (32), mdaanaba 2012 6.

LasbMYMgdM LodsMmmann, 306xMo dnday, 2011 6.

. boombMmymgdm Bomdmgooms dgbobgd bLogommzgmmb 306mbab

3M3gbhoMon, 8.99Modg s bb3zndn, mdagabo, 2018 6.
dbmymadab bedommnmab HMgbagmgdab bobgenddmzebgmm, 0.3-
0935030 s bbzgdn, mdoabo 2020 6.

079dg 4., 2011 dmzomams Mggbhmo JoMmygm o ggMmdsbym bLo-
3oMnsm3n(8goMgdnm-bodsmmnangdmnzn s6smadn); bodsgobh-
Mm 6odmMmAn.

303790300 L., 2009, L3xNMxd0L JRMydaL dgdMYE3nL bLods-
MogoMngzn boxyydzmygodo.

0000360L Jxrmydems 93Mm3gmo 3mb396300Ls o JoMomymo
3906mb3admmdab dnbg3zno.

bHOHNMS 3MYdYMO ,00380560L JBWMgdsMms E30L 0bsdY-
©Mm3g 3o0mb6393900"

L0ogdoMmm3gmmb bosmMmbYMgdm bobhgdab dndmbomss (Jommy-
oo bosmMbymMydm Lob@Hgds gMmM3bym o bagmmaedmmabm 3m-
6hodLH30)* omb JonEg3ssg0 s bb3goda.

a3L 005" o d33Mabndg bagommzgmmb Bobssmdwag /,IZA" LTD
and Makrakhidze v. Georgia.

33mbhmana bagoMm3zganmb Bnbssmdwga (Apostol v. Georgia).

6yommgdn nb6gmabym 965%7:

1.

2.

Ea

Brown j., 2009. Judgment Enforcement James. Law and Business, As-
pen Purblishers. Walters Kluwer, third edition, preface.

CEPEJ (2009) 11 Guidelines for a better implementation of the exist-
ing Council of Europe’s Recommendation on Enforcement, European
Commission on the efficiency of Justice (CEPEJ), CEPEJ (2009) 11 REV.
Uitdehaag A. Survey of enforcement in Europe, Thilisi, 2017.

Hornsby v Greece (EGtHR March 19, 1997).

Case of Kyrtatos v. Greece.



#27, september, 2023

205

CONSUMER RIGHTS CONCEPT
AND HISTORICAL REVIEW

Jivan Mkrtchian

Master of Private Law of Ivane Javakhishvili Thilisi
State University, Trainer in issues of democracy and
human rights, Georgia

ABSTRACT

The article aims to establish the concept of consumer rights and
the need for protection based on the historical necessity of the origin
of consumer rights and the review of the existing legal regulations in
Georgia, the European Union and the EU member states. Accordingly,
the paper discusses the issues of the origin of consumer rights, their
development in the territory of the European Union and the former
Soviet Union. In the article, there is a separate review of the current
approaches to the concept of consumer and trader in the legislation
of the European Union, EU member states and Georgia.
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INTRODUCTION

Consumer rights protection law is a relatively new and specific di-
rection in private law, the purpose of which is, on the one hand, to
protect the rights of the consumer as the “weak side” of a private legal
relationship, and on the other hand, to reduce the risks of unfair use of
monopoly power by large companies.

Protection of consumer rights is recognized as a priority by the Con-
stitution of Georgia, according to the last sentence of Article 26 (4) of
which, “consumer rights are protected by law”. Additionally, on April
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4, 2022, the Parliament of Georgia adopted a
new law “On the Protection of Consumer Rights”,
which, to some extent, repeats the regulations
and spirit of the EU Consumer Rights Protection
Directive.

Consequently, the purpose of the paper is to
discuss the stages of the origin and development
of consumer rights based on the mutual com-
parison of the experience of the European Union
and the former Soviet Union, as well as the ne-
cessity of the law for the protection of consumer
rights based on the new law of Georgia, to de-
termine the definition of consumer and trader
by comparing it with the directives of the Euro-
pean Union and the legislation of the member
states of the European Union. At the same time,
the topic under discussion is relevant because
the law of protection of consumer rights is a con-
stantly evolving field, and defining the concepts
of consumer and trader is key to determining the
further development and transformation of the
law of protection of consumer rights, taking into
account the necessity and history of the origin of
consumer rights protection.

1. HISTORICAL OVERVIEW
1.1. Origin and Development
of Consumer Rights

Consumer rights protection law is a relatively
new direction in legal science. Initially, the pro-
tection of consumer rights was related to the de-
velopment of the market economy, and the need
to protect consumer rights was due to the danger
of abuse of the monopoly position of entrepre-
neurs in the market!

The modern understanding of consumer
rights originates from the United States Pres-
ident John Kennedy’'s address to Congress in
1962,2 where the president defined consumers
as follows: “Consumers by definition include all

1 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, No. 1, Thili-
si, 2014, 79.

2 Micklitz B., The Necessity of a New Concept for the

Further Development of the Consumer Law in the EU,
German Law Journal, Vol. 4, No. 10, 2003, 1043.

of us”.? The further development of consumer
rights is mainly related to the European Union.
It is true that today the member states of the
European Union have almost similar regula-
tions for the protection of consumer rights,*
although historically this harmonization has
been quite difficult.

The first difficulty was related to the fact that
the European Community included countries of
completely different families of law, namely the
families of common law, Roman law, German law
and Scandinavian law.> However, despite this
challenge, two important consumer protection
programs were implemented by the European
Commission between 1975 and 1980.° In partic-
ular, the Consumer Protection Program of 1975
provided for five basic consumer rights:

e right to protection of health and safety;

e the right to protect economic interests;

e compensation for damages;

e right to education (right to receive in-

formation);

e the right to be heard.

The second serious problem was related to
the absence of a common market in the Euro-
pean Union and the existence of different legal
regulations in the member states of the Union.
The first serious attempt to create a common Eu-
ropean market and adopt more or less similar
legal regulations was the adoption of the Single
European Act by the European Union countries in
1986,% as a result of which the previously exist-
ing regulations related to the internal market of
the European Union were changed. Although the
Act provided for high standards of protection of

3 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 79.

4 Lakerbaia T., Zaalishvili V., Zoidze T., Consumer Rights
Protection Law, Thilisi, 2018, 62.

5 Micklitz B., The Necessity of a New Concept for the

Further Development of the Consumer Law in the EU,
German Law Journal, Vol. 4, No. 10, 2003, 1043.

6 Ibid.

7 Lakerbaia T., The right to reject the contract: a com-
parative analysis of Georgian and European contract
law, Thilisi, 2016, 30.

8 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights
protection Law, Thilisi, 2018, 62.



#27, september, 2023

207

consumer rights, in practice it was not related to
actual results.?

In order to bring closer the economic and
political cooperation between the countries of
the European Union,10 the European Union was
established in 1992 by the Maastricht Treaty,11
which led to the need to adopt higher standards
for the protection of consumer rights.”?

One of the decisive agreements in terms of
strengthening consumer rights is the Amsterdam
Treaty of 1997, on the basis of which the right to
receive information acquired a critical weight.”®

1.2. Consumer Rights
in the Soviet Union

In parallel with the European continent,
where standards for the protection of consumer
rights developed along with the development of
the market economy, in the Soviet Union there
was a completely different picture. In a central-
ly planned market, the consumer had no power
to protect his rights, as the producer dominated
the market and there was a “must buy, easy sell”
principle. In the 1970s and 1980s, when consum-
er rights programs in Europe debated the five
basic consumer rights, the Soviet Union failed to
meet even the most basic consumer needs, which
subsequently led to the 1990s and 1991 strikes of
Siberian miners and Minsk tractor workers.”

9 Lakerbaia T., The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 80.

10 Lakerbaia T., of the contract denial Right: Georgian
and European contracts of law comparative Analysis,
Thilisi, 2016, 30.

11 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 80.

12 Lakerbaia T., of the contract denial Right: Georgian
and European contracts of law comparative Analysis,
Thilisi, 2016, 31.

13 Micklitz B., The Necessity of a New Concept for the
Further Development of the Consumer Law in the EU,
German Law Journal, Vol. 4, No. 10, 2003, 1043.

14 Kozminski AK, Consumers in Transition from the Cen-
trally Planned Economy to the Market Economy, Jour-
nal of Consumer Policy, Vol. 14, No. 4, 1991, 356.

15  Ibid., 360.

After the collapse of the Soviet Union, the
transition period led to serious risks of violation
of consumer rights. For independent Russia, a
satisfied customer has become a prerequisite for
political stability. Among the post-Soviet coun-
tries, Poland chose the “shock treatment” and
“accelerated transition” policy, while Hungary
chose the “gradual transition” policy, which had
a positive impact on consumer welfare.”

1.3. Harmonization of National
legislation with Directives and
Georgia on the Path

of Harmonization

After the adoption of the common regula-
tions governing consumer rights in the European
Union, the issue of implementation of the said
regulations in the national legislation by the
member states was on the agenda. On this path,
member states had two choices - either to ex-
tend consumer protection standards to the entire
contract law,® or to regulate this area specifically
by adopting new laws.® From this point of view,
Germany and the Netherlands chose the first
way, making changes to the Civil Code, thereby
extending uniform standards to consumer and
all “weak” parties of contract law.?° In contrast,
France and Italy have gone the other way and ad-
opted a separate law (or code) for the protection
of consumer rights.”

16 Ibid., 363.

17 Kozminski AK, Consumers in Transition from the Cen-
trally Planned Economy to the Market Economy, Jour-
nal of Consumer Policy, Vol. 14, No. 4, 1991, 363-366.

18 Lakerbaia T., of the contract denial Right: Georgian
and European contracts of law comparative Analysis,
Thilisi, 2016, 34.

19 Loos M., Full Harmonization as a Regulatory Concept

and its Consequences for the National Legal Orders:

The Example of the Consumer Rights Directive, Center

for the Study of European Contract Law, No. 3, 2010, 3,

<https://ssrn.com/abstract=1639436> [15.04.2023].

Lakerbaia T., Zaalishvili V., Zoidze T., Consumer Rights

Protection Law, Thilisi, 2018, 73.

21 Loos M., Full Harmonization as a Regulatory Concept
and its Consequences for the National Legal Orders:
The Example of the Consumer Rights Directive, Center
for the Study of European Contract Law, N3, 2010, 3,

20

Jivan Mkrtchian



208

#27, Lgdngddgéo, 2023

Jivan Mkrtchian

Unlike European countries, Georgia was a
member of the Soviet Union and therefore shared
the Soviet legislation. After the collapse of the
Soviet Union, in 1996, even before the adoption
of the Civil Code, the Law “On Protection of Con-
sumer Rights” was adopted in Georgia,? which
emphasized the importance of consumer rights
protection in Georgia. At a later stage, after the
adoption of the Civil Code of Georgia, the rights
of the consumer were regulated to some extent
by the Civil Code. A clear example of this was the
existence of Article 336 of the Civil Code, which
regulated the issue of transactions made on the
street. In 2012, the Parliament of Georgia adopt-
ed the Law of Georgia “On Product Safety and
Free Circulation”? which repealed the 1996 Law
of Georgia “On Protection of Consumer Rights”.

Harmonization of Georgia’s consumer rights
protection legislation with European standards
was greatly influenced by the signing of the Asso-
ciation Agreement between Georgia on the one
hand and the European Union and the Europe-
an Atomic Energy Community and their member
states on July 27, 2014, including in the direction
of consumer rights.*

Based on Article 26 (4) of the Constitution of
Georgia and the Association Agreement with the
European Union, Georgia adopted a new law on
the protection of consumer rights on March 29,
2022. Therefore, Georgia, like Italy and France,
has chosen the way of harmonizing with EU di-
rectives through a separate act.

<https://ssrn. com/abstract=1639436> [15.04.2023].

22 The Law of Georgia on Protection of Consumer
Rights, Parliamentary Office, 007, 30/04/1996, (re-
pealed by the Law of Georgia, — Project Security and
Free Circulation Code, Legislative Gazette of Georgia,
25/05/2012).

23 Law of Georgia Code of Product Safety and Free Cir-
culation, Legislative Gazette of Georgia, 25/05/2012,
Article 104 (1) (a).

24 Association Agreement of 27 June 2014 between
Georgia, of the one part, and the European Union
and the European Atomic Energy Community and
their Member States, of the other part, website,
11/09/2014, Annex XXIX.

2. THE CONCEPT OF
CONSUMER RIGHTS AND
THE NEED TO PROTECT THEM

People’s daily life is unimaginable without
purchasing personal items and using services.”
At the same time, the purchase of goods and
the use of services are in the interests of both
sides of these relations, to the extent that they
arise from the needs of both parties.? And the
relations established between private persons,
which are regulated by civil legislation, are based
on the principles of equality of persons and free-
dom of contract.? The principle of freedom of
contract, first of all, derives from the principle
of private autonomy?® and includes the freedom
to conclude and determine the content of a con-
tract.”? And the equality of the parties means
their ability, as a result of showing their free will,
to freely choose a counterparty and establish a
private legal relationship with him.*° Historically,
however, in this type of relationship, the trader
has always had the power to pursue his own best
interests by limiting the interests of the other
party,” and thus he has tended to achieve and
maintain a dominant position. At the same time,
the consumer is recognized as less knowledge-
able, less informed and economically inferior to
the producer and trader.>? This creates inequality
between the parties and puts the consumer in a
weak position. Thus, the issue of eliminating the
mentioned inequality and ensuring the private
autonomy and equality of the parties character-
istic of private legal relations arises.

25 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights
protection Law, Thilisi, 2018, 107.
26 Chanturia L., General part of civil law, Thilisi, 2011, 92.

27 Law of Georgia Civil Code of Georgia, Department of
the Parliament of Georgia, 31, 24/07/1997, Articles 1
and 319 (1).

28 Chanturia L., general part of civil law, Thilisi, 2011, 90-91.

29 Gelashvili 1., Chanturia L. (ed.), Commentary on the

Civil Code of Georgia, Book Three, General Part of
Obligatory Law, Thilisi, 2019, 55.

30  Ibid., 54.

31 Haupt S., An Economic Analysis of Consumer Pro-
tection in Contract Law, German Law Journal, Vol.

4, Nell, 2003, 1137, <https://doi.org/10.1017/
$2071832200012013> [09.04.2023].
32 Ibid.
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According to Article 10 (2) of the Civil Code of
Georgia, “participants of civil legal relations may
perform any action not prohibited by law, includ-
ing those not provided for by law”. Therefore, the
Civil Code of Georgia does not give unlimited au-
tonomy/freedom to the parties, but, if necessary,
clearly establishes a mandatory rule of conduct
through imperative norms.® In such a case, the
legislator aims to protect the weak side.>*

Based on the above, when one party in pri-
vate legal relations® is considered a weak par-
ty due to objective or subjective circumstances,
the legislator tries to balance the interests of the
parties through imperative norms and ensure the
private autonomy of the parties and the equality
of the parties.

The consumer, in the private legal relations
established with the trader, is recognized as a
weak party, not only because of the trader’s as-
piration and real possibility to be dominant in
the relationship,*® but also, first of all, because
of the consumer’s lack of awareness.”” Accord-
ingly, it is necessary to equalize the mentioned
inequality between the parties. In this context,
the provision of information at the pre-contrac-
tual stage can be a key tool for ensuring equali-
ty.*® Therefore, the legislator, through imperative
norms, imposes on the trader the obligation to
provide the consumer with information about
the goods and services to be purchased, which
is necessary for the consumer to make a free and
informed choice.*

According to the Consumer Rights Protection

33 Law of Georgia Civil Code of Georgia, Department of the
Parliament of Georgia, 31, 24/07/1997, Article 10 (3).

34 Chachava S., Competition of demands and grounds of
demand in private law, Thilisi, 2010, 8.

35 Ibid.

36 Haupt S., An Economic Analysis of Consumer Pro-

tection in Contract Law, German Law Journal, Vol.
4, Nell, 2003, 1138, https://doi.org/10.1017/
$2071832200012013 [09.04.2023].

37 Ibid., 1137.

38 Waddington L., Reading a Duty to Provide Accessible
Pre-Contractual Information for Consumers with Dis-
abilities into EU Consumer Protection Law, Journal of
Consumer Policy, Vol. 45, Ne2, 2022, 308.

39 Mendes I., The Development of Portuguese Consumer
Law with Special Regard to Conflict Resolution, Jour-
nal of Consumer Policy, Vol. 17, Nel, 1994, 115.

Directive, “This Directive shall apply, under the
conditions and to the extent set out in its pro-
visions, to any contract concluded between a
trader and a consumer...”* Article 2 (1) of the Law
on the Protection of Consumer Rights contains a
similar regulation, according to which “this law
defines General principles of protection of the
rights of the consumer who establishes a legal
relationship with the trader..”. Therefore, the law
of protection of consumer rights is the law reg-
ulating the relationship between the consumer
and the trader.

In summary, lack of awareness is one of the
main factors causing consumer weakness, as a
result of which the consumer is deprived of the
opportunity to enter into a transaction with free
will and equally influence this process. Thus, the
law of protection of consumer rights ensures the
realization of the principles of private autonomy
and equality of parties,” which are the founda-
tions of the progress of the market economy and
civil stability.

3. CONCEPT OF CONSUMER

Based on Georgia’s aspirations for EU mem-
bership and the Association Agreement signed
with the EU, it is appropriate to consider the
regulations of the Consumer Rights Protection
Directive and the approaches of the EU member
states to this issue.

3.1. The Concept of Consumer
in the European Union Directive

According to the Consumer Protection Direc-
tive, a consumer is any natural person “who, in
contracts covered by this Directive, is acting for

40 Directive 2011/83/EU of The European Parliament
and of The Council of 25 October 2011, OJ L 304/64 ,
Article 3 (1).

41 Part A.C. of the Explanatory Card on the Draft Law of
Georgia "On Protection of Consumer Rights" indicates
this, according to which “the draft law regulates the civil
legal relations between the consumer and the trader...”.

42 Chanturia L., General part of civil law, Thbilisi, 2011, 91.
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purposes which are outside his trade, business,
craft or profession”*

Based on this definition, two - Subjective and
functional criteria® must be cumulatively pres-
ent for a person to be considered a consumer. In
particular:

e The consumer must be a natural person

(subjective criterion);

e and he/she must act for non-professional

purposes (functional criterion).®

Moreover, in mixed type of contracts, when
a natural person acts partly within the scope of
his commercial activity and partly outside of his
commercial activity, moreover, the purpose of his
commercial activity is limited and not predomi-
nant for the purposes of the contract, the person
should be considered as a consumer.“

3.2. The concept of the User
in the Legislation of the Member
states of the European Union

There are differentapproachesinthe EU mem-
ber states regarding the definition of consumer.
In some countries, the definition of consumer is
defined as in the Consumer Rights Directive. For
example, according to §13 of the German Civil
Code, “a consumer is any natural person who en-
ters into a transaction that does not belong to his
business or professional activity”*” In addition,
according to German judicial practice, the norms
protecting consumer rights, to some extent, also

43 Directive 2011/83/EU of The European Parliament
and of The Council of 25 October 2011, OJ L 304/64,
Article 2 (1).

44 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 82.

45 Guidance on the interpretation and application of Di-
rective 2011/83/EU of the European Parliament and
of the Council on consumer rights, Official Journal of
the European Union, C 525/1, 2021, 6, <https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=  CEL-
EX:52021XC1229(04)&from> [28.042023].

46 Ibid.

47 German Civil Code, second edited edition, Chechelas-
hvili Z. Translator, Chachanidze E./Darjania T. (ed.),
Thilisi, 2019, Paragraph 13.

apply to employees who are not self-employed.*®

According to the “Patrik vs Pinto” decision of
the European Court of Justice, a broad definition
of a consumer is unacceptable and should be
limited to a natural person only.” This approach
is shared, for example, by Germany.

Although the member states of the European
Union try to establish as much as possible the
same standards in the law of consumer rights,*
in the legislation of the member states, there are
still different approaches to the concept of the
consumer. This is not a violation of the directive,
but the law of the European Union itself allows
the member states to expand the concept of
consumer in the national legislation and include
also legal entities and natural persons who are
not considered consumers according to Article 2
(1) of the Directive on the protection of consum-
er rights.> According to another decision of the
Court of Justice of the European Union, it is pos-
sible for the jurisprudence of the member state
to expand the concept of consumer and its pro-
tective rules to extend to such entities of law that
are not natural persons in the sense of the direc-
tive, for example, in Italian law, the association of
co-owners.>? Under Austrian and Czech law, a le-
gal entity can also be a consumer if it purchases
a product or uses a service for non-professional
purposes.” French jurisprudence considers nat-
ural and legal persons as consumers if they act

48 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 84.

49 Case C-361/89, Patrice Di Pinto, [1991], ECR 1-01189;
Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 83.

50 Directive 2011/83/EU of The European Parliament
and of The Council of 25 October 2011, OJ L 304/64,
Article 1.

51 Guidance on the interpretation and application of Di-
rective 2011/83/EU of the European Parliament and
of the Council on consumer rights, Official Journal of
the European Union, C 525/1, 2021, 6-7, <https://eur
— lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CEL-
EX:52021XC1229(04)&from> [28.042023].

52 Case C-329/19, Condominio di Milano, via Meda v Eu-
rothermo SpA , [2020] ECR, para. 34.

53 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 83.
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with non-professional purposes. For example, a
real estate agency that wants to install an alarm
system at its workplace and enters into a con-
tract for this is considered a customer.>

3.3. Definition of the Consumer
in the Legislation of Georgia

“Anyone of us is a customer”> Similar to
the directive on the protection of consum-
er rights, the legislation of Georgia also shares
this approach.

According to the 1996 Law of Georgia “On the
Protection of Consumer Rights”, “a consumer is a
citizen who uses goods/worR, services for person-
al needs, acquires, orders, or has such an inten-
tion”. However, today’s legislation in Georgia, like
Germany, shares the definition defined by the
Consumer Rights Protection Directive, with the
difference that the consumer definition in Geor-
gia is given in the Consumer Rights Protection
Law, and in Germany - in the Civil Code. Accord-
ing to the Consumer Rights Protection Law, “a
consumer is any natural person who is offered or
who acquires or subsequently uses goods or ser-
vices primarily for personal use and not for car-
rying out a trade, business, professional or other
professional activity”.> The Consumer Rights Pro-
tection Law of Georgia, like the Consumer Rights
Protection Directive, also provides for the case of
mixed contracts. In the case of mixed contracts,
there are generally four main approaches:

e They are not considered consumer

contracts;

e They are considered consumer contracts

if personal interest prevails;

e Theyare considered consumer contracts if

personal interest is disputed and unclear;

54 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights
protection Law, Thilisi, 2018, 110.

55 Kardava E., Comparative legal review of European
standards for consumer rights protection on the ex-
ample of a contract concluded on the street, Review
of Georgian Law, special edition, 2007, 122.

56 Law of Georgia on Consumer Rights, 06/04/2022, Arti-
cle 4 (i).

e Theyare considered consumer contracts.”

The legislation of Georgia shares the 2nd and
3rd approaches, in particular, “the effect of the
law on the protection of consumer rights also ap-
plies to such a mixed purpose contract, in which
the interest of personal consumption prevails
over the commercial interest. Ambiguity related
to the priority of interest in the contract should
be resolved in favor of the customer”.>®

After the implementation of the new law, so
far there has been no dispute in court in terms
of consumer rights protection, so it is not known
how the court will interpret this record of the law.
However, in all cases, the explanatory note to the
law specifies that state policy promotes “general
principles of protection of the rights of an indi-
vidual who enters into a contractual relationship
with a trader...”.* It is clear that, in this context,
the adoption of a new law is part of this policy of
the state. Therefore, | think in all cases, the court
will be limited to expand the concept of consumer
too much to include legal entities (eg non-profit
legal entities,*®® small and medium-sized enter-
prises, small and medium-sized enterprises® or
non-governmental organizations).

4. THE CONCEPT

OF A MERCHANT

4.1. The Concept of Trader
in the European Union

As mentioned above, the law of protection of
consumer rights is the law regulating the rela-
tionship between the consumer and the trader.

57 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 84.

58 Law of Georgia on Consumer Rights, 06/04/2022,
Article (2).

59 Explanatory card on the Draft Law of Georgia “On
Protection of Consumer Rights”, Part A.C., <https://
info.parliament.ge/file/1/BillReviewContent/113041>
[10.04.2023].

60 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights
protection Law, Thilisi, 2018, 111.

61 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 83.
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Terminologically, in the legal acts of the Euro-
pean Union, next to the customer, there are also
other terms (for example, business, seller, ser-
vice provider, etc.®?), which, in fact, perform the
function of the strong party of the contract. Due
to the objectives of the paper, in this section we
will discuss only the definition of the European
Union Consumer Rights Protection Directive.

Article 2 (2) of the Consumer Rights Protection
Directive defines a trader as “any natural person
or any legal person, irrespective of whether pri-
vately or publicly owned, who is acting, including
through any other person acting in his name or
on his behalf, for purposes relating to his trade,
business, craft or profession in relation to con-
tracts covered by this Directive”.®

Despite this interpretation of the directive,

in case law the court evaluates a number of cir-
cumstances. The European Court of Justice in
the “Kamenova” case notes that the definition
of “trader” is defined more or less identically
in the EU Directive 2005/29/ EC and the EU Hu-
man Rights Directive.®* Accordingly, based on the
judicial practice developed based on Directive
2005/29/EC, in each specific case, the extent to
which a specific entity is a trader should be de-
termined based on the following criteria:

e “Whether the trade is organized or not;

e Whether trading is intended to ma-
ke a profit;

e whether the seller had a legal status
that allowed them to engage in commer-
cial activity;

e Does the party have information about
the item for sale, which the customer does
not have and which puts him in a more fa-
vorable position and other criteria”.%

62 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights
protection Law, Thilisi, 2018, 114.

63 Directive 2011/83/EC of the European Parliament and
of the Council of 25 October 2011, Article 2 (2).

64 Case C-105/17, Komisia za zashtita na potrebitelite v
Evelina Kamenova, [2018] ECR, para(s). 27-30.

65 Guidance on the interpretation and application of Di-
rective 2011/83/EU of the European Parliament and
of the Council on consumer rights, Official Journal of
the European Union, C 525/1, 2021, 6, <https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri= CEL-
EX:52021XC1229(04)&from> [28.042023].

However, according to the definition of the
European Court of Justice, these prerequisites
are not exhaustive. Moreover, the court empha-
sizes that even if one or two criteria are present,
it does not automatically mean that a person is a
trader.%® Thus, according to court practice, a per-
son who is in a stronger position compared to
the consumer is considered a trader.

4.2. Concept of Trader
in Georgian Legislation

Georgia's 1996 Law on Consumer Rights did
not provide a definition of trader, instead the law
provided definitions of “seller”, “performer”, and
“manufacturer”.

The law in force today, like the Consumer Pro-
tection Directive, includes a definition of a trad-
er. In particular, according to Article 4 (h) of this
law, a trader is “any natural person, legal entity
or association of persons acting within the scope
of commercial activity, as well as any other per-
son acting on behalf of or on behalf of a trader”.

Based on this entry in the law, a trader can be
a natural person, a legal entity or an association
of persons, which operates within the framework
of commercial activity.®®

CONCLUSION

Along with the constant development of the
world, the new needs of people lead to the need

66 Case C-105/17, Komisia za zashtita na potrebitelite v
Evelina Kamenova, [2018] ECR , para(s). 27-29, 34-40
and 45; Guidance on the interpretation and applica-
tion of Directive 2011/83/EU of the European Par-
liament and of the Council on consumer rights, Of-
ficial Journal of the European Union, C 525/1, 2021,
<https://eur-lex.europa.eu/legal-content/EN/TXT/PD-
F/?uri=CELEX: 52021XC1229(04)&from> [28.042023].

67 Law of Georgia on Protection of Consumer Rights, Par-
liamentary Office, 007, 30/04/1996, (repealed by the
Law of Georgia — Draft Security and Free Movement
Code, Legislative Gazette of the State Council of Geor-
gia, 25/05/2012).

68 Law of Georgia on Consumer Rights, 06/04/2022, Arti-
cle4(g).
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to organize existing relationships in a new way.
A clear example of this is the law of protection
of consumer rights, which originates from the
1960s and becomes crucial with the Amsterdam
Treaty of 1997, according to which the right to re-
ceive information assumes a key role in terms of
consumer protection. In contrast, in the Soviet
Union, consumers did not have even the mini-
mum leverage to protect their rights.

As established, the purpose of consumer pro-
tection law is to prevent abuse of market pow-
er by companies and to protect the rights of the
weaker party in private legal relationships.

As part of the research, it was revealed that
Georgia, like France and lItaly, chose the way of
regulating consumer rights by a separate law, un-
like Germany, where consumer rights are regulat-
ed by the Civil Code and the concept of consum-
er is defined more broadly. Within the scope of
the study, it was determined that the Consumer

Rights Protection Directive sets minimum stan-
dards for the protection of consumer rights and
empowers member states to protect consumer
rights with higher standards.

As a result of the research, different ap-
proaches are observed in the EU member states
and the consumer rights protection directive re-
garding the definition of consumer and trader.
In this regard, the Law on the Protection of Con-
sumer Rights of Georgia shares the regulations
of the Directive on the Protection of Consumer
Rights. As it turned out, in some cases, the ques-
tion of whether a particular person is considered
a consumer (or a trader) is disputed. | think that
in mixed contracts and other disputed cases, the
issue should be resolved in the law of protec-
tion of consumer rights, taking into account the
fundamental principle that the consumer is the
“weak side” of the relationship, and the trader is
the “strong one”.
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03069 3050b0d300m00 bLobgenmdol ;mdocrobob bobgerndbooym
960396b0hgHob 396200 bodoGoenol dogobhEo

JobOMAIO0N

bHodns B0BBs 0bobogb dMBbAsMYdMOL yJBWgdgdab 369-
00bd O OB30L VPENMYOMMONL OEE700L dMTbdoMmgdmabL
IRMmMYdg00Lb BoMIMIMONL obHMMogmo dxE0mMYdMMONLy O
bodommzgmmadn, 93MmzezdoMmbs o g3Mmzegzdomab Bgzm Loby-
mdbogmgodo smMbyOxmo LO3EbMbIEydMmM MxaznmsENYdNL o-
Bbomznb Loxwydzgmdy. dgbodsdnbo, bodmmadn gobbomymos
9mabdoMmyomob Jxumydgonb 6omMAMAMdONL, 93Mm3z03d0Mnby @
ymaomo bodgmoms 3ozdoMmob MamobhmmMnedy Jomo gabznmamydnL
Lagnmbydn. bhahnodn, goMmes 3dnby, dndmbomymns g3Mmzszdo-
Mmob, 93Mm3o3d0Mab 693M0 Lobygdboazmgdnbs o LoagoMm3g-
omb 306mb3ydmmogddn dmabdsmydmabs s dmzagmab 369-
00LMB6 V303d0M50000 ML 8MLYOYMO dngmanon.

LYI3306dM LOOY3IBN: IMAbIdMYdgN, AM3dMY, bodoMmmzgemm,
93Mm3o3d0Man, boddmmes 3ogzdnmoa, 36900, ©gx3060300

ddbu3al™0

dmabdomgdmab Pxrmydgdob ©o30Lb bLodomomomn dgEoMmg-
000 sbomo o L3gENAGN3YMO Tndsmmymades 3gMmdm badsmmmdo,
Mmdmab 3000600, gMmn dbMng, ImAbdoMmygdmab, Mmammz 3gMdm
LodommemadMmngzn Jhongmmmoonb ,babdo dboMmob” JWgdgd0b -
(339, bmgnm, dgmMmg dbMng, oo 3M33s60900Lb Imbm3mannyMmo do-
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xR mMdnb sMozgmambnboabogMmo@ godm-
yg69060bL Mob3gdnbL d983nMY0..

dmabdomgdamab xmgdgoab  ©oE330L
3MmommMohghym T0doMmmYmade osmMmnamgodb
bogdsmmgamb 3MbLAHNHYENSE, MMIOb 26 (4)
99baob dmem 6065 EYd0Lb Mbsbdv, ,0m-
dbdoMydmnb JRMH0500 IEIMN 3obmbom”
3800006839, 2022 BEOL 4 33Mab LogoMmmzy-
oMb 3oMmodgbhds doomm osbogo 3ob6mbo
,0m3b3oMmaomab Jxumydgd0b ©o33nb dgbo-
bgd® MmAgmng, goM3zgymboma, n3gmMmydL
93Mmg3oazdnmalb dmabdomgdmob amydgdab
©o3330L @oMggdho3znob MIzYms3ngobs s bY-
™m0b339m90s0.

dgLododnbo, 63dMmManb F0BobL BoMIm-
30396L dMabasMmgomab 3xmMgdq00L BoMmIm-
dmonbo o gobznmomgdnb gHadgodnb gobbom-
39 93Mmzo3dnMmabs s ymagomno bLsdFMMS
393dnMab  godmEoomgdalb yMmoogmondgo-
M900b bLoxyxd3gmdy, obY3g, LodoMmmzgmmb
sbomn 306MbnEob godmdnbomyg, dmadbdo-
M9omab I®mYdgonb oE30L bLsdosmomab
393090 monb, dmabdsmgdamnbs s IM309-
Mm0b @gxu0bnEnnb gobbodmzms g3Mmmzszdnmab
©0Mm99Hn390006 ©o 93Mmz03d0Mab B693M0
Lobgdbogymgdab 3906mbagomMmOsbmab
d9oMmgdnb gdom. 03oLbMob gMmmo, gobbo-
bomzgmo 0930 sdbHyomymas, Mowasb dmab-
0oMg0mab Jxum9d900Lb ©oE30L LodomMmamon
090030350 gobznmomgdsmon bazgmms o dmadb-
doMgomaby o dmzagmab 36909000 o©a9bo
Lo33006dMmo IMTbToMmgdMNL JRMYO5d0L -
3300 bodoMmoab d9damadn gobznmaMmydaby
©o HMebbaMMInmMydalb obowgnbo, abhm-
Moo dmdbdsmgdamab 33egdgdnb sE30L
393090 monb o BamIMImdab obhmmonb
300033mnbBnbgdno.

1. 0LOMMOICMO 303aMbO30
1.1. dmdbdoMgdmob
33mM0700b BoMmdmdmado Eo
aubzomoMmgodo

dmabdomgdamab yx3mg0900L ©oE30Lb bLo-
dommomo dgoMmgdnm osboma dodsmmymg-
000 bodommmab d93609M9d000. MO3O30M-

39y, dmdbdoMydmob yx3mgdgoab ©oB3e
©0303000M907m0 0ym badIdMM 93mbma3ngnb
3963000M900LM06, bmem dmAbdsMydmab
JIRmM90900L ©aE30L 9y3omodmmody gobaon-
Mm0Oydymn nym 05dsMBg 960M39900L AMbmM-
3menoymo dagmadsmgmonb Ommmbowm gadmyg-
69000L LadndMmmydom.

dmabdomgdmob 383mg0900b 00bsdgMm-
39 393900 Lomv39L nMgdL 59M 3093 039M0-
3oL d99mmgoyma dhohgdab 3MadNgbhHnb
smb 3969000L0 1962 Baob 3mbgMgbobodn
9000MmM300006,2 LoELE 3MYBNEIbHn dmMAb-
00Mg09mb gobdompozLb d90wyabonmo: ,,0m-
dbdohgogon gobbodmghgonm dmogo3b hA396
yY3900073 0mabdomgdamab Iyxmgdgdalb d90-
©gmdn gobznmoMmygds doMNMIEI® ©v3o300-
M907mMNo 93Mm3a3dn0MmMab. doMmmamny, @Mgb
93Mm3o3dnMmab B693M LobyIBoxymydoL dm-
dbdoMmydmnb Jxum9dgd0b ©oE30b cmomdgdab
abaegbo MYzyxMOENY00 8930, M1ydEs abhm-
Mogmo smbndbymo 3oMAMB0BoENe Logdo-
Mm@ MoYme Bamndsmmo.

30M3gmn boMoymg ©o303d0Mg0mn aym
00 godbhmeb, MMAI 93Mm3nb Mobsdggmomm-
00d0 390mEb96 LMYMNLE 3obLbbzozqgdymn
Ladsmoab mgabob g39y6900, 3gMdm, LO-
gmom badsMmmmab, MMAsbymo Lodommnmab,
39M3sbyman Lodommmabs o L3IsbENBogN-
7m0 bodommmob mgobgdo.” mydgs, doybg-
0300 o3 godmb3g30LY, 93Mm3nb 3Mdnboob
dogMm gobbmMmEngmes mma 360d369mm3060
3Mmamods dmabdomydgmmo JxmM9d500b ©o-
3300 dndaMmg000), M3 393d0MgdYMNY
1975-1980-006 6o meb.6 39Mdme, 1975 B@ab

1 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 79.

2 Micklitz B., The Necessity of a New Concept for the

Further Development of the Consumer Law in the EU,
German Law Journal, Vol. 4, Ne10, 2003, 1043.
3 Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 79.
4 my39M0s0s 0., Bosemndzomao 3., Bmadg o)., Imab-
05M30)mMmMe BMIOYO0L o330l Losdsmamsmo,
onodomobo, 2018, 62.
Micklitz B., The Necessity of a New Concept for the
Further Development of the Consumer Law in the EU,
German Law Journal, Vol. 4, Ne10, 2003, 1043.
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3, <https://ssrn.com/abstract=1639436> [0mm
§3c0mds 15.04.2023].

22 Logomozgmmb 306mbo dmabasMydymMmms nBmY-
0900L s330L dgLobgd, 3omMmsdgxb@nl ¥Hygdsba,
007, 30/04/1996, (gsndddnmos Lajsmozgmmls
396mbom, — 3Mmgd@&nb yloxrmmbmydabs s mo30-
byxsmo d0dmgia30L 3meegdboom, LLod Lojso3zg-
mmb bo3sbmbAydmm 8s367, 25/05/2012).

23 Logomozgammb 306mbo 3Mmenddol Yloxszmmbm-
900Ls o omo30byBsmMn 80dmJdia30L 3meadLo,
LL03  Logomozgmmb  Ly3bMb3gdmm  do3by,
25/05/2012, 8ybeno 104 (1) (o).
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LobyMAB0EMydL ImMOb sbmEnmMgdab dgbobyd
d9mobbdgdnb o dsd, Momog LoJomm3za-
omb gMmm3bymo 306mba3gommonlb g3Mmmgo-
3dn0Mob 3o06mMbBYdMmMOsLMb osbmygdob
30M©J09mMYds ©a930LbMY, dom dmMnb, dmab-
00M709mMms J83Mgx0900Lb dndsmmymydom.?

93MmM30300MMb agdymn sbmznMmgdab
bgmdn3mymgdabs o LogoMmmzgmmb 3mb-
bhodhygnob 26 (4) dxbmoEsb gosdmdnbamy,
LodoMmm3zgemmad 2022 Banob 29 domEHL dMIbIo-
M90mab Jxmydg00b ©oE30L sboma 306mbo
doomm. bagommzgmma, nhomoabs o bogMs-
639000 dbLge3LoE, snMmAns H3Mm3e3dn0Mnb -
M99H0390M3b6 30MIMB0BENOL Gomzg sdhom
dmbgbMnggonb gdo.

2. dMadbdamas™0OL
JBMJdId0b B6IdY B @AB30L
aJB0MIsMMMBdI

BoMIaMyagbomns 3@sdnsabgdnb ymgzggm-
omoymo 3bmzmgds 3nMan bagnMmmydab b0-
309000L d9d960L s AMILObYMgO0M LoMgnod-
omodnb gomMgdg.? sdo3Mmymo®, bnzmgdab
d9d9bs o IMALobyMgdnm LoMagoMMOy o0
IM0n0gMomdgoab mmozg dboMmab 0bdgMg-
Lgodn FgEnL, N8EYboE MIBEIYbOEIE MMN3Y
dbomob bLogoMmgdnEb Zodmadnbomgmodb.2®
bmem 3gMmdm 30M0L dmMab EsdysMmydymao
3M0n0gMomdgdn, Mmdgmog 65bMNZEgds Lo-
dmdomogdm 306mb3admMmmbnm, §dysmgds 30-
Mo 0060LBMMMOLs o bgmdgzMmymgdab
0030b73983mg00b 3Mnb6EN3900L.7 bymdgzmMyma-
00b mo30LYxMYdaL 3MobEndn, P3nM3zgmgb
ymgmaoby, 3gmdm s3bhmbmadnnb 3MnbEn3nmab

24 2014 Hanal 27 03b60bob sbmEnMadol dgomsbbadgds
9ol dbMog, Logomom3zgmmbs s dgmbgl dbMmos,
93Mm303d0ML s g3Mm3nl s&mAnmao gbgymannls gog-
M0056905L s oo §33M LobgmIHoxzmgdl dmMal,
370833M0, 11/09/2014, XXIX sbsthama.

25 mMy39MBS0s 0., Basennd3znmo 3., Bmadg o)., ImaAb-
00My0)mmMs YBMIO100L o330l Lodshmama,
onodomolbo, 2018, 107.

26 F96@M0s ., LudmJomagm Ladsmammoab bBmascn
6ofomo, mdomalin, 2011, 92.

27 Logdomo3gemb 396mba Lagsmozgmml badmgsemagm
3meegdLo, Lagommzgmml 3ommadgb@ol NHygdsbo,
31, 24/07/1997, 8nbengdo 30M3gana s 319 (1).

300mAnbamgmdLZ® o dmnzo3b bgadgzmy-
®m900Lb @oY00nby o dnbosmMbab ZobbLo-
d03M0b 00300BMYOsL.® bmenm dboMmgms
006506MMMOs 6036030 o FgbodmagdMMOLL
003003900 6500L godmzmgbab d9EHao®,
0030bmo  soMmhAomb 3mbMM3gbhn o
000006 osdyomMmb 3gMmdm bLodommmydMmngn
300009M0M000.3° M1dEs, bHmMogma, sbgomo
Hh030b yMongmomdgodn, dmzogdmgb ymazgm-
030L 39mbo domoyamgds, dgmmg dbomob
nbh9gMmgbgdalb 99dy30L gdom, dmgbEnbs
Loggmamo LY390gLbm 0b®HMaLgdab Myomo-
99003 ©o 8396, 0gn dnEMg3nmn nym M-
006006 yM0 Iam3amagmdnb dombBy30LY o 89-
6oMmAybg00b3b6. 005LbMbB39, IMAbAoMydgMn
dM03Mad M0y MmgmmE bogmado d3meby,
6o3mgdo® nbxymmInMmgdymo o 93Mbmangy-
Mo o0my damadn 36sMIMydmaby s dm-
309M00Es6.32 sbndbymn 436ab Y0obobBEM-
Mmosb dboMmygdb dmmab o IMTbTamydgb
LyLEDH 3MBNENSDY 0YynbgdL. 009bo, AB®YdY
dbndbymo ymabsbbmmmonb smdmxybzmaby
o 39mdm bLodommmadMmozn yMongMmomoy-
00bm30b EVdsboboomgdgmo 39Mdm s3HMbm-
000Ls o dboMgmMO Mb3LEMMMONL YBMYL39-
omymanb bagonmbo.

bL3-0b 10 (2) Bgbaab ®Msbsbds, ,bodm-
Jooogm bodohmogdhngn yhonghomdnb dmbo-
ff00990b T9ydonom gobobmhingomb 306mbnm
oy3hdoogn, dom dmhob 306mbnoy Foym3zo-
onbfnbgdgen, 6gdnbAnghn Bmgdg0g0s”. 9996
3odmdnbomg, LL3 dboMygdoLb d9ndOYEL3
33(HMbM30sL/03300RMgosL 30 oM ddang-
3L, 9My390, LogoMmmygdnb F9dmbzg3edn, 030-
BoME 3©390L LogsMmEIOYMM Ji3gz0b BabLDL,
033g9Monmo 6mMmIno0L T9339Md00.3 sbgm

50306 93M@HhHnob

28 F96@M0s ., LydmJomagm Ladsmammob bBmascn
6ofomo, mdomnlin, 2011, 90-91.

29 89ms330m0 0., $96@M0s . (M3.), Lojdomomzg-
ammb bddmgomagm 3megdbol 3mdgbdsma, §ogbo
09L030g, 39MEIONMgd0mn Ladsmomol Bmaswon
6ofomo, mdomaln, 2019, 55.

30 0939, 54.

31 Haupt S., An Economic Analysis of Consumer
Protection in Contract Law, German Law Journal,
Vol. 4, Ne11, 2003, 1137, <https://doi.org/10.1017/
$2071832200012013> [dmanm §3comBs 09.04.2023].

32 0939-
33 LogoMo3xmmb 39bmba LagoMmozgmmb Ladmgomes-
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d90mb3zn3000, 306mMbBI®Ydgma bybdHo dboMmab
93390 0bobogb dndbY.*

990Mombndbymoob godmdwnbofmy, Mm-
9L 3gMmdm LOTSMOEMgoMng YMomngMmorm-
09000 gMmmo dboMmg, mongdhaMo ob LYON-
9ddamo gomgadmgogodab godm* nmzmgods bybd
dboMmg, 306MBO®Ydgmn 3nmdb nd3gMo-
hoymo BmM3gonb 8gd39MO0m  OdO3MD-
bmb dbsmgms nbdHgMgbydo o YBMYB3gMYymbL
abomgmo 3gMmdm s3hmMmbmTns o dboMmgms mo-
BobLBMMmMOo.

dmabdomgdgmon, TM3z0dMabmob  ©odyo-
Mgdyan  3gMmdm LodoMmogdmong yMmmogM-
0mogodn, smoaMmgdymos  Lybh dboMY,
3060006 OmdbdoMmgdgo  oMob  bogmgdo
0bgmmanmgdymon, bmem dmzsgmg 3o do-
0bBMOx30L nymb EMIN656(HN.3° FgLo0TNbY,
bogomms dboMmgmo dmMob sbndbymo ymo-
B6oLEMMMONL omabodMmgds. 80 3MbHgdbhao,
B60bobobgmdgsMmymgdm 9Hoddg nbxammds-
300b 906mEgds dgodmgds aymb 0obsbLEM-
Mmonb PBvMYbzgmboymxys® Ls33s6dm 8b603-
36gmmoab 99mbg 0bbLEHMYIG6H0. v9d9g©ob
3o0mdnbomg, 306mMbBIYdgmn, 0839Moh0Y-
oo 6mMm3gonb 39339mo0nm, dm3s9MgLb 369LgoL
dmabdomgdmobmgzgab dgbodgbo bLogmbeabo
©o d3mabobyMmgdab dgbobyd nbgymmAsznab dn-
Bm@gdab 30mEgdymMadsb, Mmdgmoi Logon-
Mmo dmabdaMmydmab mo30LYRsM0 s nbgm-
Mmoo oMAg3060L gobogzgmgdmo.®

dmabdomgdamab yu3mg0900b o330L ©o-
Mm9gho3ob  mobobdo, ,60600g00Mg 0-
Mm9gHo3zs, 9oL ©goxmydg0dn dmEgdymo 3o0-
Mm0go0L MobobTdo o Tom ®aMamaddo,
3ME3gmEgds dm3zagMmabs o dmabdomydganb

dm 3megdlo, Logomozgmmb 3ommadgxb@olb 1Hys-
0060, 31, 24/07/1997, 8bano 10 (3).

34 hoho3s L., ImobmM36500L s Immbm3bal Loxnd-
3em300b 3mb3nMgbins 3gMmdm Lsdsmomsmdn, mdo-
anobo, 2010, 8.

35 0939-

36 0939, 1137.

37 Waddington L., Reading a Duty to Provide Accessible
Pre Contractual Information for Consumers with
Disabilities into EU Consumer Protection Law, Journal
of Consumer Policy, Vol. 45, Ne2, 2022, 308.

38 Mendes I., The Development of Portuguese Consumer
Law with Special Regard to Conflict Resolution, Journal
of Consumer Policy, Vol. 17, Ne1, 1994, 115.

dmMob ogdym 6900bL30gM  bgmdgzMy-
™mg0999.%° 3bae3L MYgameEnsb dgn3o3Lb dm-
dbdoMmydmob PuMd9dab ©oE30Lb dgbobgd
3006mbab 2 (1) dyban, MMIMOL M363bB,
290 3006mbn 3ob6bLodM3ho3b nd@ dmA3bdohgdonb
390909000 003300 dDmgoe 3hnbindgdb, hmady-
003 bodohomogodhng ghmoghomdsb odyohgdb
0m309h9bmub..." 399056 godmadnbamyg, dmadb-
00Mg0mab Jxum9d500Lb ©oE30L LodomMmamo
3Mob dmabdomygogmbs o Imzagmgb dmmab
Bomamdmonma yMmmnogmomdgdab dmabgbMo-
39090 bodommomn.*0

3d93%909000L Lobom, sMobogdoMmabo nbxymm-
00Mydymmos  dmadbdomgomalb  LobyLHOL
gobdodnmmodgdgmn  gMmo-ghon  dmo3oMo
R3gHmM0g, Mob dggaem dmdbdomgdgmb dm-
39070 8930 d9LodmMydMMOs 01330LYGRdMN
6900bL godmazmgbom oML gomMnggds s M-
B6odMo@ ©9303m9bs Amabnbmb o3 3MmEIL-
99. 000960, dMAbIsMaOMOL PBMx090aL
©o330L bLodoMmomoemn PBMYb3gMYMxyL 39Mdm
33hmbmanobs o dboMgms MdbsbBMMMONL
3M06303900L MgoMnBgosL, MMAMgdoEz Lads-
dMM 93mbmdngnb 606L3MOLY* O bodmgoms-
dm bodomyMmmonb boxyydzmgdons.

3. dMabdamJs™®0OLb B6JdY

3o0m3nbomg bodommzgmb g3Mmazagdo-
Mmob 693Mmonb dobEMoxxgdabs o 93MmM3o3-
doMmmob oydgmo sbmzoMmydob bgmdgzmy-
mg00ob, 80%s639bmbagns gobznbommao,
sbg39, ImMAbToMydMnb PRMYdgd0Lb ©oE30b
©0Mygho3ob MY3umWsEngon s 93Mmm3s3don-
mob 693M0 LobgmMdboxrmgdob doEamadgdn o0
Lo30MbMdb o3e3d0MydNO.

39 Directive 2011/83/EU of The European Parliament
and of The Council of 25 October 2011, OJ L 304/64,
Article 3 (1).

40 5mb0dbymBy doyonocgodl ,dmabdsmgdmals Y3ng-
0900L  oE30L  dgLobgd” Lagosmozgmml 396mbals
3mmad&bg gobdsmEgdnma dsmsmal o.3) bafomag,
Mm3mab 0156560500, ,,396Mb3MMIIE0 sMyagnmomydl
0mabasMy0gmULs s Am3sgmgls dmMmals Ludmgsemagm
LodsmMydMn3z NMonngmomogob...”

41 Fo6& Moo am., Ludmgomagm Ladsmormal Bmgsn
b6ofomoa, mdomnlin, 2011, 91.
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3.1. dmdbdotMmgdmab 136900
930mg3o3dotob poMgdhozodo

dmabdomgdmab y3xmyd900b oE30L ©o-
M9gdH030L 00bobdo, dMAbdoMmgdgmn sMmab
6900b3ngM YodOZM 300, ,hmdgeng fnbodeg-
0shg e0hggB8ngno gobbsdmghye bgedashyeyg-
00d0 dmd489090b 08 3096900b:30b, hm30gd00(3
oh 330330ho900 dnb 308hmdab, 0096900, bgom-
00b 06 3hmagbnob“*

00 gobdom®adnEab godmdnboMmg, mMo

- bYONIHIM0 s BYbJgaMbamyMo sMadhg-
M07yd0% - 3909mehnyMo® P6s nymb bobgdg
0dnbomznL, MmI 30Mn dmIbToMgdma dmno-
BM90mEL. 39Mdme:

e JImabdsMmydgmo b nymb gndogyMo
30Mm0 (bydngdhamo 3Mahgmoyda);

e o by IMJingdab osMmedMmaq-
bogmo 809690000  (BY6JzOMBsyMo
3Mo®hgMmoydo).+

986mm 99hoE, IgMggmo Hndob bymadgszmy-

my090d0, MMEqbaE B0BA3YMo oMo Bsbogm-
0M0n3 dmMJagydb magznbo 3ma3gMmiEngmo bogddn-
36monb gomamgddn o BobommoMmog 3o
d0b 3madgmog bLogddnobmodsb, v3obmobogy,
dobo 3mdgmEoymo Logjdnsbmodalb dndsbo T9-
DOJIOIYMNS O M 3Mab Y3nmothgbo bymdgg-
Mymgo0b 8096900LbM30L, 30Mn Yoo gobobo-
m9OmMEab dMAbdoMgOMOE.#°

42 Directive 2011/83/EU of The European Parliament
and of The Council of 25 October 2011, OJ L 304/64,
Article 2 (1).

43 Lakerbaia T., The Right of Withdrawal in European
Consumer Protection Law, Journal of Law No 1, Thilisi,
2014, 82.

44 Guidance on the interpretation and application of Di-
rective 2011/83/EU of the European Parliament and
of the Council on consumer rights, Official Journal of
the European Union, C 525/1, 2021, 6, <https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CEL-
EX:52021XC1229(04)&from>  [dmenm  §3comBs:
28.042023].

45 0939

3.2. dmdbdomgdmab
136900 g936m3u3dotob
Ba3t0 bobgmadbooymadob
3ubmbdadmmmadgddo

93Mm3o3d0mnb 69360 bobgmdbogymyddn go-
6Lb3o390yM0 doamMagdn snbndbygds dmMab-
00M90mab ©9i3060300LMSD6 o303d0M000.
dmangmo §39ys6sdn dmadbdomygdmab ©gxyn-
boEns gobLbodmamymoans aby, MmagmmE dmab-
00Mg0mab 3xmgd900b ©o330L @oMmyddon-
3000. 8ogomoma, ggMmdobnalb bLodmgomogm
3Mm©gqbob 89-13 3oMogMoxznb Mobobdo, ,dm-
dbdshgdgen shab bgdnbAnghn ndngyhn 3nho,
hm3dgonz 090b nbgo gohnggoob, hmdgonz oh
890939036900 dnb LodgFohdgm ob 3hmagbnyo
00g000bMOb e 305LMb03Y, gaMdobonab bLo-
Lodommmm 3Mmaghoznb dobgznm, dmIbds-
M90mab Jxumydg00b odEezn bmmagdn, gom-
3399mb0omas, 3MEIMEIOs ©LIJTIOYMDIE,
Mmdgmog oM sMab 0300mEsbogdgoyma.”

930m30L  JomEILOFYMgdalb  Lobodo-
Mommb “Patrik vs. Pinto” gomsby3ghomgonl
0060b8o, IMAbIsMgdmMab qgoMmom Zobds-
MmH9ods 0070m909mns s 030 36o dgdmogze-
MamgomEgL, dbmmme, B0do3gMo 30Mnm.*8
06036y dnamasb 0BNsMydL, FogoMNML(,
30M3sb0no.

dogbgozo@ 000bs, MmMI 93Mmgzsazdnmab
693M0 939Yy6900 3NEMOYb dogdbndomyMa
9gmmbonmo bHoboMHgdn odd330MMB M-
dbdoMmydgmms  Jxamyxdgo0ob bLodsMmmomdon,”
6930  LobgmAboxymgdab 306MbIEHOMM-
09000 dmMaAbdsMmgomab (36905LMb o3e3d0-
Mgdnm donbE3 gobLbzszgdymn doamdgdoi

46 3005600l Lodmgogmogm 3megdbn, dgmbg g-
33@&nMadnmo godmEgds, Fagdgmodsnmo b. doo-
Madbgma, Ashobady 7./sMmysbos 0. (Myc.), Mdo-
mobo, 2019, 3sfMmogMmon 13.

47 Lakerbaia T., The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, No 1,
Thilisi, 2014, 84.

48 Case C-361/89, Patrice Di Pinto, [1991], ECR 1-01189;
Lakerbaia T.,, The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Ne1, Thilisi,
2014, 83.

49 Directive 2011/83/EU of The European Parliament
and of The Council of 25 October 2011, OJ L 304/64,
Article 1.
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3006036900, ombndbymo, oMmgddhnzob ©o-
Mm3939 30 oM sMmab, sMadgE 93Mmze3dnMmab
bodommamo m3000mb odmg3b 693M bLobym-
9603mgoL BognmbomyMm 306mMbTIOMMOsTn
3ooxsMmmb dmdbdomygdmab 36900 o dob-
do dmnsdmMmb, 81939, NYMoOyMo 300500
x00039M900 300900, MMImydoE dmabdoMmyd-
mob y3mY0900b EsE30L EoMggHnzeb 2 (1) 8-
bob mobobdo® oM nm3mMgd0sb dmabdomyod-
™m9000.%° 93Mm3e3d0Mnb dommnmdLoFymgdab
LobodoaMmoMb bb3s goabyzgdHnmgdab mo-
bobdo, dgbLodmydgmons Bg3Mo Lobymdbo-
gmb LobodsMmamm 3MaJH0300 FoBsMmom-
3090L dMAbdsMydmMnb 36900 s Fobo 3330
69L900 3o3ME39™MxdaL badsMmammab nbgm bY-
0099h90%9, MMIMgonE oM 3Mnsbd ®ndN3yMo
30M900 ©oMgdhn3nb 3oggonom, 35350,
ohomoob 306mb3HdMmMOsdn 0ebsdxgmm-
09Mmo sbmEneEns.” 33bdHM0nby o Agbgmab
3o06mbagdmmonb ®mobobdo, 0yMooymon
30Mng dgndmyds nymb dmadbdsmgdgmon, oy
030 yoymmob 3MmEyghLb o6 LomMagomMmOoL
dmabobyMmgdnm  oMmodMmagboymn  00Bb9-
000.32 bmm  LOGMObggmnb Lobodommem
3Mogdhngs dmabadomgdmo nbomozb i3ndnlym
9 09Moaym 30M90L, My 0bnbo IMJ39wH096
3Ma3mMmaxzgbnymo dnd6900m. Bogamomo, 3d-
Mo30 gmbgdnbL Lsvggbdm, MMAgmoa@E Ladydom
3030mdg bogbomndognab Lobhgdob oyyby-
00 LML o d30L MIMOOBY EJOL oMnggdsL,
0m3myds dmabdomydmo.>

50 Guidance on the interpretation and application of
Directive 2011/83/EU of the European Parliament
and of the Council on consumer rights, Official Journal
of the European Union, C 525/1, 2021, 6-7, <https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:52021XC1229(04)&from> [0menm  §3comds:
28.042023].

51 Case C-329/19, Condominio di Milano, via Meda v
Eurothermo SpA, [2020] ECR, para. 34.

52 Lakerbaia T., The Right of Withdrawal in European
Consumer Protection Law, Journal of Law Ne1, Thilisi,
2014, 83.

53 my39M0s0 0., Bosemndzomao 3., Bmadg o)., Imab-
0oMy0)mMmMs YBMIOJO0L o330l Loadsmamsmo,
o0domaobon, 2018, 110.

3.3. dmdbdotMmgdmab
©9x30bogno bodoMmmzgmmb
3ubmbdgdgmmadodo

,09000009M0  A396003060 TMAbIoMydYg-
m0y“> dmadbdomagomab ya3mg0900L ©oE30L
©nmgdhogob dLRES3LO®, bLojommzgmb Jo-
bmb3yomMmo3 dmbndbym 90gmasb
0%05M900.

,0m3b3oMagdgmme  Jxamgdgoob  ©oE30L
dgbobgd” bogdommzgamb 1996 Benab 306mMbabL
0065b8o, ,,dmdbdohgogon ohab 3nhspn bodo-
hmgonbomznb bogmbenb/bodydsmb, dmabyoby-
hgonb/ godmadygbgdgen, 890d9bn, 390339010, o6
obgon gobdhobznb dgmbg dmgooodg” BogMmad,
0L bogoMmmzgmmdn dmgdgn 306mbIHoO-
Moy, 3gMdsabonb dbae3L, dMAbdsmydanab
IRmM90900L ©oE30Lb oMaghoznm  gobLo-
do3mym ©gx0bognob ndnoMgdl, 08 gobbbse-
39000, MMA LodoMmzgmdn dmTbTamgdmab
©9x30bogns dmEgdymos dmabdsmydaab
JIRm90900L ©aE30L 3ob6MBAn, bmmmm ggMmdoe-
60000 - bodmgomagm 3mgdLbdn. Imabadomyod-
mob 38mn0500b ©o330L 306MB0L Mbobdv,
,0mdbdohgogon ohab 6900b80ghn gndazyhn
3nhn, hm3y0bo3 bMV30DM096 o6 hmdyoniz ndg-
60 06 J9003m08 ny9690L bogmb9Qb 06 dMALLbY-
hgdsb 33nhs8gboe 3nhsgn dmbdshgdnb dndbom
0o oho bogoghm, bLodyfohdgm, bobgomom ob
bbgo 3hmagbnyon bLogdnsbmdnb gobbobmhin-
9090000°%  bLogdomMm3zgmmb  dmadbdoMmgdmab
JIRm90900L ©o330L 3obmbo, IMAbAsMydEMNb
I8BMY0900L ©IE30L @oMIgHn3z0b 3b3s3LS,
0m35mabB0byoL, sby39 dgMgyma bgmdgzmy-
m90900Lb 3gdmbgzgzs. 89Mgymo bgymdgzmy-
mg0900b dgdmbgzqzsdn, DMgoaw@, mmbo do-
Momon doamads smMbydmob:

e 0bnbo oM 0M3mydneb LOIMAbAoMAO-

mm by dg3mymyo90s;
e 0b060 LodMTIbTsMgdm bymdgzMymg-
09000 0M3m™MY0036, My 39MbmMBsYMN

54 Jofmo3s 3., Gmabdsmgdogmoms PBMIdJO0lL o-
330L 93Mm3nmo bGsbsMmEYdnl dgsmxdomUbsds-
Morengdmozn dndmbom3s Jyhsdo oldnmo byam-
d93Mmyd0b dogamomBy, Jomomnmo badshormals
d0dmbom3y, L3gEnsmymo godmagds, 2007, 122.

55 LogdoMmom3gmmb 3sbmbn dmabAstgdamals y3EgdgdnlL
93Lsb70, LA 390833Mcon, 06/04/2022, 8ybema 4 ().
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nbhgMmgbo y3oModaboy;
e 0bnb0 LodMTbIsMgdm bymdgzmMyma-
09000 0013¢M90086, My 39MLbMbsyMa
06(h9M9LO LaIZM S 3oYM33I39MNY;
e obnbo 00370006 LOIMIbISMYOM
bgm393MY™Y090s.*°
LodoMmm3zgmbL 306MbAgOMMOs 39-2 o
09-3 90amMadgob 0dosMmyodL, 39Mdme, dmab-
0oMmgomab xmgdgdob ©o3nb ,306mbab
dmgdgegods 3h3geegos, s3hgm3g, nbgo dghgy-
on 80%bnb bg0d93h9090099, hmdgedoi 3nhoen
dmbdohgdnb n6B8ghgbn 3mdghgnye nb6B8ghgbdy
330hoBgbno. bgodgzhyoenosdn n6B8ghgbob 33n-
hoB9bmosbmob p0393d0h90700 0960mM36909
dm3dbdohgoonb bobohggoome 360s goeofyegb“.”

sbomn  306mbab v3mMYd9wgdob 890w73,
59M390m000, LobodsMmEmdn dmaAbdoMmy-
09MmMY Ji3™Myx0900L oE30L M3aMbdMabom
oM ymgyoms ©a3s, dgLodsdnbo, oM oMab
3bmonma, Labodommmm Mmamm gobdoMmto-
3L 30b6mbab 03 ABSBgML. BB, Yy3gme 990-
0bgg3080, 306mbob gobdom@gdnmo doMmomo
3ob6LdM3MO3L, MMA bobymABogm 3mmodngs
bgab 36ymoL ,,30B039h0 30hnb 330909000 eo-
3300 dmgoe 3hnbndnob, hmdgoni bobgedyshy-
090m ghonghomosdn d900b dmzgaghgbmob... 58
3bono, MMA, o0 3MbHgJLHT0, sboma 306m-
60b d0mgds LobgmdBboxzambL o3 3mmmobngab bo-
Boano. dgLodsdnbo, 3304MmMO, yzgms d90-
0b3gg3000, bobodommmm JgdMYEYMma 096500
dmabdomgdamab 36900 domnob googoMmom-
mb o 3obdn AMasdMML nyMooymo 3nMyxon
(80g. sM33mMBgMEnYaMn 0yMoEoyan 30M700,%
930M9 o Lodyomm BMTnb LobsMIMYdN, 3o-
HhofMmo o bLodyomm dmMAnL LBsMIMYO060 6

56 Lakerbaia T., The Right of Withdrawal in European
Consumer Protection Law, Journal of Law Ne1, Thilisi,
2014, 84.

57 Logdomo3genmb 39bmbn dMAbAsMgdMAl YB3My0700L
T7Lsb70, LLA 390837Mcon, 06/04/20222, 8ybema (2).

58 ,0m3b3sMxdmMl NBMIdIONL o330l gLobgd” be-
Jofo3gmmb 3obmbol 3Mmmyddby gobdom@gdomon
0oMom0, o.3) bohomo, <https://info.parliament.ge/
file/1/BillReviewContent/113041> [omom §3omas:
10.04.2023].

59 mMy39MBS0s 0., Basennd3znmo 3., Bmadg o)., ImaAb-
00M30)mmMs YBMIO100L o330l Lodshmama,
onodomolbo, 2018, 111.

60 Lakerbaia T., The Right of Withdrawal in European

3M3bOdNIZMMOM MMZo60Bd3Ng0N).

4. dM303mM0OL BBJdO
4.1.9m3z09M0bL 136900
9360m3o3dotndo

MmagmmEz B9dmm smnbodbs, dmabdomy-
0gmme  JumMy0900b  ©oE30L  LodoMmmomo
0Mob dmabadomgogmbs o IMzagMgb dmmab
Bomdmdmonmo gmmogmomodgdab dmabgbMmo-
39090 LodoMmmomn. Hgm3nbmemgnyMoc,
93Mm3o3d0mMnb  bLodommmydMng  og@Haddo,
dmabdomgdmab g3gMmoonm, 3g3bzgds LbL3S
haMBnbgdnE (B8sg. 60B67LN, godynw3gan, dm-
aLobyMydaLb godBg3n s 8.3.5), MMAMYdNG,
R3JhmoOMN3o, bymdgimMymadob dmogmo
dbomob x3694E0sb sbMYWMydgh. bodMmTnbL
009690006 3odmanboMmy, o3 bobomdn Bo-
bgnbomogm dbmmme g3Mmze3dnmaob dmab-
00Mg0mab yxmydg00b ©o30L nMgddnzab
©9930603000.

dmadbdomgdamab y33mgdgdnb ©oE30L ©0-
Mm9gdho30b 2 (2) dgbann dm3zsgMgb gobdsmbs-
3L, MmgmMa ,,069000009h ¥0dozah o6 nghoonyo
30h0, dnybgeogoe dnbn 3g9hdm ob bLogohm bLo-
3900hg00dn ohbgdmdabs, hmdgoni mo390, dom
dmhob, dnbo bobgonm ob dnb boe3000 dmgdgen
3nhob 0033009000, dmg8g090L Fnbodogdohy
on0hggd80300 gobbodmzhyo byedgshyegdsbmob
00393d0h90700 dabn 30ghmonb, 00969bLNL, by-
0monb o6 3hmazgbonb 80dbg00b01300“.52

00gbgo3o ©oMmgghnznb o0 gobdoMmpg-
00Lby, DLobLOTMOM  3Mogdhngadn  bLobods-
Mmom Mng gomgdmgdgob oxsbydb. g3mm-
30b 0o @MALysyMgoab LobodoMmom
L.Kamenova“-b bogddgd0 sbndbo3L, MMAI ,dm-
309M0b" ©gax0bogns Fgh-b6o3mado® 0@©7-
bhyMmomos gobdombgdymn g3Mmzo3d0Mab
2005/29/EC @oMmggdhnzsbs s 93Mm3s3dnmal

Consumer Protection Law, Journal of Law Ne1, Thilisi,
2014, 83.

61 mMy39Mod0s 0., Basennd3znmo 3., Bmodg o)., ImaAb-
05My0)mmMs YBMIO100L o330l Lodshmamo,
onodomolbo, 2018, 114.

62 93Mm3sMmadgbBolbs s Lsdgml 2011 feal 25
mgd&mddmal coMgddEnzs 2011/83/EC, LLD 37033-
o, 20/02/2019, 8ybena 2 (2).

50306 93M@HhHnob



224

#27, Lgdngddgéo, 2023

503006 83MHhHnob

3©300060L JxmWydg00b ©oE30L oMydhHngzoe-
90.% 99Ls0s80bSE, 3sdmdnbamg 2005/29/EC
©nmydhnzob Loxkyydzgmdg gobznmoMmydymon
Lobodamom 3MagH030s6, ymzgm 3mb3MY-
by dgdmbgzgzedn 890w930 3MnhaMoydgdab
Lo®yd3gmMdy P6Es IEENbEIL MEdEYbo
3Mmab 3mb3Mahyo bydangdho dmzogmy:

o ,309hmdo mhgobnd90y0 bobnocb o@Bo-
hgodb 0y oho;

e 309hmdo 3o0nH67000, 0y sho dmggdnb
dmmyonL396;

e 3oofiboo my oho godynezgeb onyhnen-
g00 bBoBybn, hmdgonz Goor bLodyo-
09gosb 0d0g3es 9ffamebgb 3mdghiznye
00g8006MdLL;

e 3oofibno oy oho dbohgb goboynen bo-
30000 d9bobgd 0bgmhdogns, hmadgoni
oh 8oohbnye 8maBbAshgdgeb oo hmdgong
dob gghm bgoboyhgo Gegmadshgmdodn
0Yy969060b 0 bLb3o 3hnBghnydgonc

03039, 93Mm30L oMo dbogymgdalb bLo-

Lodommmmb gobdom®Mndoom, gb Bnbodnmmodyg-
00 of sMab 08MABYMo30. yx3Mm 3ghoE, Lobo-
dommmm bodb yb3edLb, MmI MPbosl Lobgydy
0ymb gMon 36 mMo 3Mo@®gMmoydo, gb o3hMaos-
HaMo oM b0dbogb, MMI 3nMo ImM3odMYs.65
303960, Lobodsmamm 3Magdhnizno dm3zs9-
M9 gobobomgds oMo, MmIgmoE dMabdsmyg-
09mmob dgomgdnm dmngMm dgmadsmgmodo-
do ndyma3godo.

63 Case C-105/17, Komisia za zashtita na potrebitelite v
Evelina Kamenova, [2018] ECR, para(s). 27-30.

64 Guidance on the interpretation and application of Di-
rective 2011/83/EU of the European Parliament and
of the Council on consumer rights, Official Journal of
the European Union, C 525/1, 2021, 6, <https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CEL-
EX:52021XC1229(04)&from> [6menm 03c0mas
28.042023].

65 Case C-105/17, Komisia za zashtita na potrebitelite
v Evelina Kamenova, [2018] ECR, para(s). 27 — 29,
34 — 40 and 45; Guidance on the interpretation and
application of Directive 2011/83/EU of the European
Parliament and of the Council on consumer rights, Of-
ficial Journal of the European Union, C 525/1, 2021,
<https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:52021XC1229(04)&from>  [dmenm
§3c0mads 28.042023].

4.2. dmzodMmob 36900
bodobnggemmb
3ubmbdgdgmmadodo

,0m3bdoMydgmmse Jxmydgonb dgbobyd”
Lodomm3zgmb 1996 Beob 30b6mbo oM om3zo-
mobB0b690e dm30dMab ©gBNnboEnsb, Lods-
309Mme, 30b6mbo sdmazs ,398Y0390mM0bY
»,0900MM9dmM0bL” S ,833BoEgdMab” 369-
0900b ©E93306030900.5¢

©0gb dmgddgn 3obmbon, dmabdsMmygdmab
IBWY0900L ©E30L @aMIJHn30b 3b3e3LS,
9m0Eo3L dm309Mnb gxnboznob. 3gMdme, o0
3006mbab 4 () dybmab mobobdo, dm3zsdmy
sMmab ,690008ngh0 @ndn3ghn 3o0hn, nghoenyon
30hn o6 30hoo goghonobyos, hmdgeni dmydg-
090b 3madghiogon bogdnobmonb ®vohgnddn,
oghgm3zy, bgdnbAngha LL3s 38nhn, hmdgong
dmdgagegdb dmgoghob bobgonm ob pv3909000"

3906mbab 03 AsbobgMmoob godmdnbomy,
dmgogmg dgndagds nymb ggndagiyma 3nMa, 07-
Mooymo 30Mo 36 3nMmmo gogmomnsabgyods, Mm-
dgamog dmgddggob 3mdgmEngmo bogdnsbm-
00bL goMmgmy0dn.”

©abd36y

dbmxmomb 333030 gabznmamgdab JoMo-
M9MYMIE 93dNab900b sbamon bagnmMmgdgdon
306030MMd9096 0MLYOYMN yMMngMomdgdab
sbagoygmo ImBgbMmnggdal sy3omgdemodsb.
3d0b bomgmn dogomomns dmaAbdsMmygdmab
IRm90900L ©oE30L Lodommamaon, MMAgMo3
LY™039L 0MgdL 1960-0060 BNgONELD ©o Bo-
©006yY39¢® 96008369mmMdab 0dgbb 1997 Bob
3abhgMEednb bymdgzmymadom, MmMImab
0060b8o, 06xmMMTdE300L domgdalb a3y,
dmabdomgdamab ©oE30L ggmboom, Logzsbdm
Mmmmb  0300M70DL. 880bgeb  gobbbgogzgdom,

66 Logomozgmmb 306mbo dmAbasMydymMmms NBmY-
0900L s330L dgLobgd, 3omMmsdgxb@nl yHygdsba,
007, 30/04/1996, (gs1nddgdynmos Lajsmozgmml
396mboo — 3Mmyd&ab yLloxrmMmnbmydaobs s Mo30-
byxsmo dn0dmgia30L 3meegdboom, LLo3 Lodso3g-
mmb bo3sbmbAydmm 8s367, 25/05/2012).

67 LogdoMmo3gmmb 3sbmbn dmabAstgdamals y3EgdgdNL
97Lsb70, LLA 390833Mcon, 06/04/2022, 8ybama 4 (V).
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bodgmmo 3o3dnmdn dmMAbdsMgogmb mogz30bo
I3mM90900b ©sE30L d0bndomyMmn d9M39M9-
003 oM 3dmbo.

MmgmmE aanbos, 3MabdoMmxomonb ©o-
3300 LadsMEb 80Bob6NS B3BIMDY 3MD30b0-
q9000L domoyaamgdalb dmMmbo 3dedmybydnb
00300306 030mMgds o 3gMmdm bLodoMmoyod-
Mm03 y3Mmongmomodgodo byb@ho dbsMob yxwWg-
0900b ©oB30.

33™7930L goMmamaddn godmzmnbs, MmI
LodoMmmzgmad, LoxMobgzgonbs o a@omo-
0b 3dbgogLbo, IMIbToMygdmob IPJRWHO50NL
3om3g 306mbom MyanmoMmydab gdo snMmAny,
3o6Lb3z03900m g9MTab0nbZeb, bosE dmabdo-
M90mab 3x3mgogdn bodmgomadm 3mogdbom
BaLM03E90s s IMTbTaMmgdmab 36900 ya3Mm
R3M0OME 3obndoMm@gds. 33e930L QoMmamgddn
©o3nbs, MM3 dMabdsMmgdmab 3RmM9d500L
©9330L oMydHn3s AMAbdsMgdmMab yJxmydg-
00L vE30L dnbndaym bhobwaMmbgdb sb6qbyg-
0L o 693M LobgmMdboxmgob dmabdsmgdmab

3J93m90900b Jxumm domaman LHsbIMHgoom
093300 x3mMydsdmMbomydsb sbnggob.

MHM3mMmE 339300 8909350 3oaM3MNb s,
dmabdsmgdmnbs s dM3agMmob gBNboEns-
L6 Eo3e3d0Mgd0m, dMAbToMYdMNL JRMY-
0900b oE30L aMmydhngobs o g3Mmzezdon-
Mob 693M LobygABonxmMyddn 3obbbzezgdymo
000gmMad900 3nb0dbyds. Lodommzgmmb dm-
0bdoMmyomnb yx3Mg0900b EoE30L 3obmbao, o0
39mboo, 0905Mg0L dMTbToMgdmob yx3myd]-
00bL o33nb WnMgdhnzob MyzgxmeE3ngdL. Mm-
3MME3 gonmzze, Bmagngmom dgdmbszg30d0, bo@o-
3mo bo3znmbo ndab MVMOADY, My 3MB3MyH YN
3nMn MdEgbom 0mzmyds dmIbTomMmgdmo
(06 dmzogMy). 3@ngMmo, dgMggmo bymdy-
3Mmg0900by o bb3s boogm d93mbzgzodn
bognmbo 6o goobywagb dmAbdoMmgdmab
3I3mM90900b oE30L bodommomdn nd BYb.-
09600 3Mnb3n30L gomzsmnbBnbgdom, MmI
dmabdomgdgma sMmab yhmogmomonb ,bybio
dboMmg”, bmam dm3zagmg - ,,dmmngMmo”

0000 M3MIBN:

Jommymgbm3zobo cmahgmodMo:

1.

39mad30mo 0., Fobhmas an. (Mg.), bogoMmmzgmmb bodmgsms-
dm 3mgqdbob 3mdgbdomon, Bogbn 3gbsdg, 30MEYdYWMgdnm0 Lo-
domomab dmgoo Boboma, mdomabo, 2019.

396M00600L LodMJomagm 3magbo, dgmmg MgEsJHoMgdyma go-
9m390s, $9dgmasdznmn 6. daMmagdbgmn, AsAsbndy 9./ oMmzabns
0. (Mg.), ®mdamabo, 2019.

®my3gMmodsns 0., Doomndznmon 3., dmndg 0., dmAbdoMydgmmy
J3™M9x0900L EoE30L badsMmaman, mdomnbo, 2018.

™mo39Mdans 0., bgmdgizmymagdab gomymxnb gamygds: Jommymo
s 93Mm3gma bobgmdgzmymgdm bLsdsMmmmab dgoMmydamn
3bomndn, mdagnbo, 2016.

,0m0b3sMgdmob 3xumy0qdab ©oE30b dgbobnd” Logomm3g-
mb 30b6mbab 3Mmggdhdg gobdsmpgonman doMmama, <https://info.
parliament.ge/file/1/BillReviewContent/113041> [dmam B3@mds:
10.04.2023].

JoMogzo 9., IMAbdoMgdgmms JumMyd900L ©sE30L 93MmM3ymo
bHbaMHgonb FygaMmgdnmbodsmmamydMmngzn dndmbomgs 93-
Aodn oo mMn byandg3Mymgonb dogsmomdy, JoMmygmo bods-
Momob dndmbozgy, b3gEnsmymo gadmEgads, 2007.

Asohogs L., IMbm3zb6900b s IMmbm3zbob boxwydzmgdab 3Mb3Y-
96300 3gMmdm bodoMmmomdn, mdagaba, 2010.

gobamos m., bodmjomogm bodsMmmanab dmgon Bobomaon, Mmdn-
mabo, 2011.
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