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 მთავარი რედაქტორიმთავარი რედაქტორი
იოსებ კელენჯერიძეიოსებ კელენჯერიძე
საერთაშორისო სამა-საერთაშორისო სამა-
რთლის დოქტორი, რთლის დოქტორი, 
ევროპის უნივერსი-ევროპის უნივერსი-
ტეტის აფილირებუ-ტეტის აფილირებუ-
ლი პროფესორილი პროფესორი

წევრები:წევრები:
მერაბ ტურავამერაბ ტურავა
სამართლის დოქტორი, სამართლის დოქტორი, 
გრიგოლ რობაქიძის სა-გრიგოლ რობაქიძის სა-
ხელობის უნივერსიტეტის ხელობის უნივერსიტეტის 
პროფესორი. საქართვე-პროფესორი. საქართვე-
ლოს საკონსტიტუტიო სასა-ლოს საკონსტიტუტიო სასა-
მართლოს თავმჯდომარემართლოს თავმჯდომარე

ლევან ჯაყელილევან ჯაყელი
საერთაშორისო სამა-საერთაშორისო სამა-
რთლის დოქტორი, ბათუმის რთლის დოქტორი, ბათუმის 
შოთა რუსთაველის სახე-შოთა რუსთაველის სახე-
ლობის სახელმწიფო უნი-ლობის სახელმწიფო უნი-
ვერსიტეტის ასოცირებუ-ვერსიტეტის ასოცირებუ-
ლი პროფესორილი პროფესორი

თამარ ლალიაშვილითამარ ლალიაშვილი
სამართლის დოქტო-სამართლის დოქტო-
რი, ევროპის უნივერსიტე-რი, ევროპის უნივერსიტე-
ტის პროფესორიტის პროფესორი

ბაკურ ლილუაშვილიბაკურ ლილუაშვილი
სამართლის დოქტორი, სამართლის დოქტორი, 
ევროპის უნივერსი-ევროპის უნივერსი-
ტეტის აფილირებუ-ტეტის აფილირებუ-
ლი პროფესორილი პროფესორი

თათული დოლიძეთათული დოლიძე
სამართლის დოქტო-სამართლის დოქტო-
რი, ევროოპის უნივერ-რი, ევროოპის უნივერ-
სიტეტის აფილირებუ-სიტეტის აფილირებუ-
ლი პროფესორილი პროფესორი

როინ მიგრიაულიროინ მიგრიაული
ივანე ჯავახიშვილის სახე-ივანე ჯავახიშვილის სახე-
ლობის თბილისის სახე-ლობის თბილისის სახე-
ლმწიფო უნივერსიტეტის ლმწიფო უნივერსიტეტის 
ასოცირებული პროფესო-ასოცირებული პროფესო-
რი, საქართველოს ადვო-რი, საქართველოს ადვო-
კატთა ასოციაციის წევ-კატთა ასოციაციის წევ-
რი, ადვოკატირი, ადვოკატი

ეკატერინე ლაფაჩიეკატერინე ლაფაჩი
სამართლის დოქტო-სამართლის დოქტო-
რი, ევროპის უნივერ-რი, ევროპის უნივერ-
სიტეტის აფილირებუ-სიტეტის აფილირებუ-
ლი პროფესორილი პროფესორი

გიორგი ხატიძეგიორგი ხატიძე
საქართველოს საზოგადო-საქართველოს საზოგადო-
ებრივ საქმეთა ინსტიტუტის ებრივ საქმეთა ინსტიტუტის 
(GIPA) სამართლის და პო-(GIPA) სამართლის და პო-
ლიტიკის სკოლის ასოცი-ლიტიკის სკოლის ასოცი-
რებული პროფესორირებული პროფესორი

ჰანს იურგენ ზახორკაჰანს იურგენ ზახორკა
ევროპული ინსტიტუტის ევროპული ინსტიტუტის 
ლიბერტას დირექტორი, ლიბერტას დირექტორი, 
ყოფილი ევროპარლამე-ყოფილი ევროპარლამე-
ნტარი, ევროკავშირის ნტარი, ევროკავშირის 
საგარეო საქმეთა ჟურნა-საგარეო საქმეთა ჟურნა-
ლის მთავარი რედაქტორი, ლის მთავარი რედაქტორი, 
ადვოკატი (გერმანია)ადვოკატი (გერმანია)

პატრიკ ტერიპატრიკ ტერი
კენტის უნივერსიტეტის კენტის უნივერსიტეტის 
სამართლის დოქტორი სამართლის დოქტორი 
(ინგლისი), კელის საჯარო (ინგლისი), კელის საჯარო 
ადმინისტრაციის უნივე-ადმინისტრაციის უნივე-
რსიტეტის პროფესორი რსიტეტის პროფესორი 
(გერმანია)(გერმანია)

დევიდ კოლბედევიდ კოლბე
ვალპარაისოს უნივეერსი-ვალპარაისოს უნივეერსი-
ტეტის სამართლის დოქტო-ტეტის სამართლის დოქტო-
რი, ინდიანას შტატის რი, ინდიანას შტატის 
ადვოკატთა ასოციაციის ადვოკატთა ასოციაციის 
წევრი (აშშ)წევრი (აშშ)

მარკ სპეისერიმარკ სპეისერი
ფლორიდის შტატის საოლ-ფლორიდის შტატის საოლ-
ქო სასამართლოს მოსა-ქო სასამართლოს მოსა-
მართლე (აშშ)მართლე (აშშ)

სარედაქციო კოლეგია

უცხოელი წევრები

ეკონომიკის დეპარტა-ეკონომიკის დეპარტა-
მენტში, Roma Tre University მენტში, Roma Tre University 
Erasmus-ის აკადემიური კო-Erasmus-ის აკადემიური კო-
ორდინატორი (იტალია)ორდინატორი (იტალია)

გერჰარდ ლინგელბახიგერჰარდ ლინგელბახი 
პროფესორი, სამართლის პროფესორი, სამართლის 
დოქტორი, ფრიდრიხ დოქტორი, ფრიდრიხ 
შილერის სახელობის იენის შილერის სახელობის იენის 
უნივერსიტეტი (გერმანია).უნივერსიტეტი (გერმანია).

კაროლ კარსკიკაროლ კარსკი
სამართლის დოქტორი, სამართლის დოქტორი, 
ვარშავის უნივერსიტეტის ვარშავის უნივერსიტეტის 
პროფესორი და სამა-პროფესორი და სამა-
რთლისა და ადმინისტ-რთლისა და ადმინისტ-
რირების ფაკულტეტზე რირების ფაკულტეტზე 
საერთაშორისო საჯარო საერთაშორისო საჯარო 
სამართლის დეპარტამე-სამართლის დეპარტამე-
ნტის უფროსი, ევროპის ნტის უფროსი, ევროპის 
უნივერსიტეტის საპატიო უნივერსიტეტის საპატიო 
დოქტორი, თბილისი, დოქტორი, თბილისი, 
ევროპარლამენტის წევრი ევროპარლამენტის წევრი 
(პოლონეთი)(პოლონეთი)

ამირ ალიევიამირ ალიევი
ბაქოს სახელმწიფო ბაქოს სახელმწიფო 
უნივერსიტეტის UNESCO-ს უნივერსიტეტის UNESCO-ს 
ადამიანის უფლებათა ადამიანის უფლებათა 

ალექსანდრე ღლონტიალექსანდრე ღლონტი
ფრაიბურგის ალბერტ ფრაიბურგის ალბერტ 
ლუდვიგის სახელობის უნი-ლუდვიგის სახელობის უნი-
ვერსიტეტის სამართლის ვერსიტეტის სამართლის 
მეცნიერებათა დოქტო-მეცნიერებათა დოქტო-
რის კან დიდატი. საერთა-რის კან დიდატი. საერთა-
შორისო კიბერუსაფრთხო-შორისო კიბერუსაფრთხო-
ების კვლევითი ცენტრის ების კვლევითი ცენტრის 
დამფუძნებელიდამფუძნებელი

ევა გოცირიძეევა გოცირიძე 
სამართლის დოქტორი, სა-სამართლის დოქტორი, სა-
ქართველოს საკონსტიტუ-ქართველოს საკონსტიტუ-
ციო სასამართლოს მოსა-ციო სასამართლოს მოსა-
მართლე, წმიდა ანდრია მართლე, წმიდა ანდრია 
პირველწოდებულის სახე-პირველწოდებულის სახე-
ლობის ქართული უნივერ-ლობის ქართული უნივერ-
სიტეტის პროფესორისიტეტის პროფესორი

ანა ჭიღიტაშვილიანა ჭიღიტაშვილი
სამართლის დოქტო-სამართლის დოქტო-
რი, ევროპის უნივერსიტე-რი, ევროპის უნივერსიტე-
ტის პროფესორიტის პროფესორი

ლევან მესხორაძელევან მესხორაძე
ევროკავშირის პროექტის ევროკავშირის პროექტის 
ხელმძღვანელი, ევროკა-ხელმძღვანელი, ევროკა-
ვშირის, ევროპის საბჭოს, ვშირის, ევროპის საბჭოს, 
ამერიკის იურისტთა ასოცი-ამერიკის იურისტთა ასოცი-
აციის ეროვნული/საერთა-აციის ეროვნული/საერთა-
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TOWARDS A HARMONISED TOWARDS A HARMONISED 

EAC TAX SYSTEM: EAC TAX SYSTEM: 

CURRENT STATUS, CHALLENGES CURRENT STATUS, CHALLENGES 

AND WAY FORWARDAND WAY FORWARD*

Pie Habimana 

Doctor of law, Lecturer, School of Law, University 
of Rwanda; Partner, Amilex Chambers

ABSTRACT

Under Article 79 of the EAC Treaty, the Partner States have under-
taken to harmonize and rationalize investment incentives to promote 
the Community as a single investment area while avoiding double 
taxation. Article 83 of the same Treaty states that the Partner States 
have committed themselves to adjust their tax policies to eliminate 
tax distortions. These provisions show the extent to which the EAC 
Partner States are willing to advance with tax integration as part 
of comprehensive regional integration. This approach is welcomed, 
as scholars generally agree that full regional integration cannot be 
achieved without tax integration. In this sense, tax harmonization is 
seen as a sure path to tax integration, a driver for eff ective regional 
integration. It is unfortunate, however, that tax harmonization in the 
EAC faces several challenges. Some causes of the challenges are le-
gal, such as diff erences in legal systems, while others are geopoliti-
cally motivated. This paper discusses where the EAC currently stands 
in relation to tax harmonization. Starting with a theoretical frame-
work, the paper focuses on the current practical aspects of tax har-
monization in the EAC. The paper, therefore, highlights the existing 
discrepancies alongside the challenges in building a harmonized tax 
system in the EAC. The paper identifi es three ways out de jure har-

*  This paper draws from remarks I gave on 08 November 2022 during the 2022 East 
African Magistrates and Judges AssociaƟ on (EAMJA) Conference held in Kigali, 
Rwanda.
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monization through traditional law-making by 
the legislature, de facto harmonization through 
judicial law-making processes, and tax coordi-
nation where tax harmonization does not work.

KEYWORDS: EAC, Tax harmonisation, Tax 
coordination, Regional integration 

INTRODUCTION 

The East African Community (EAC) is one of 
the eight regional integrations on the African 
continent recognized by the African Union.1 It 
is important to note that several elements set 
the EAC apart. First, the EAC is the only African 
regional integration with the vision of creating 
a political federation.2 Second, there is wide-
spread agreement among scholars that the EAC 
is the oldest regional integration in Africa. This 
view is based on various initiatives taken in 
the 1900s in the British East African colonies, 
i.e., Kenya, Uganda, and Tanzania. These initi-
atives include, for example, the construction 
of the Kenya – Uganda Railway (1897-1901), the 
establishment of the Customs Collection Centre 
(1900), the East African Currency Board (1905), 
the Postal Union (1905), the Court of Appeal for 
Eastern Africa (1909), the Customs Union (1919), 
the East African Governors Conference (1926), 
the East African Income Tax Board (1940), and 
the Joint Economic Council (1940).3 A more for-
mal EAC was established in 1967 when Kenya, 

1 Clayton, V. H., (2019). African Regional Economic In-
tegraƟ on in the Era of GlobalisaƟ on: Refl ecƟ ng on the 
Trials, TribulaƟ ons, and Triumph. InternaƟ onal Jour-
nal of African Renaissance Studies, 14(1), p. 3, doi: 
10.1080/18186874.2019.1577145.

2 Tharani, A., HarmonizaƟ on in the EAC, in Ugirashebu-
ja, Ruhingisa, J. E., OƩ ervanger, T., Cuyvers, A. (2017). 
East African Community Law: InsƟ tuƟ onal, Substan-
Ɵ ve and ComparaƟ ve EU Aspects, Brill Nijhoff , p. 486. 

3 Masinde, W., Omolo, C. O., The Road to East African 
IntegraƟ on in Ugirashebuja, Ruhingisa, J. E., OƩ ervan-
ger, T., Cuyvers, A., (2017). East African Community 
Law: InsƟ tuƟ onal, SubstanƟ ve and ComparaƟ ve EU 
Aspects, Brill Nijhoff , p. 15. 

Tanzania, and Uganda signed an East African 
Cooperation Treaty. Unfortunately, this com-
munity collapsed ten years after its formation, 
i.e., in 1977, for various socio-economic and po-
litical reasons.4 A new EAC was re-established 
two decades after the collapse of the old EAC, 
in 1999, when the three original Partner States 
again signed a treaty re-establishing the EAC, 
which came into force on 07 July 2000.

Currently, the EAC consists of seven Partner 
States, including the recently admitted Demo-
cratic Republic of Congo (DRC).5 Today, the EAC 
covers an area (including water) of 4.8 million 
sq. km, with a population of 283.7 million in 
2021, and a GDP of $305.3 billion in 2021.6 The 
objective of the EAC is to develop policies and 
programs aimed at broadening and deepen-
ing cooperation among the Partner States in 
the political, economic, social and cultural, 
research and technological, defense, security, 
and legal and judicial fi elds, for mutual benefi t.7

Although the EAC is considered the most ac-
tive and successful regional integration in Afri-
ca,8  it is not the world’s most advanced regional 
economic integration. Indeed, in terms of age, 
the EAC rivals the European Union (EU), which 
was established in 1957, and formalized in 1992 
with the Maastricht Treaty.9 To date, the EU has 
a fully functioning customs union, a common 
market known as the single or internal market, 
a monetary union, and is on its way to becom-
ing a political federation. Today, EU citizens are 
much closer than ever before, and it becomes 
diffi  cult for a foreigner traveling across the EU 

4 Ibid., p. 16. 
5 East African Community, Secretariat, Communique on 

the signing of the Treaty of accession of the Democrat-
ic Republic of Congo to the Treaty for the Establish-
ment of the East African Community, Kenya, 8th April 
2022. 

6 EAC, Quick Facts about EAC. <hƩ ps://www.eac.int/
eac-quick-facts> [Last seen 10.12.2022].

7 Treaty for the establishment of the East African Com-
munity (As amended on 14/12/2006 and 20/08/2007), 
art. 5(1).

8 Mei, A. P., (2009). Regional IntegraƟ on: The Contribu-
Ɵ on of the Court of JusƟ ce of the East African Commu-
nity. ZaoRV, 69, p. 404. 

9 Fairhurst, J., (2018). Law of the European Union. Pear-
son Longman, 11th ed., p. 52. 
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in a train or car to know that they have crossed 
the border from one country to another. 

In contrast, despite the Common Market 
Protocol signed in November 2009,10 an EAC cit-
izen has to go through several immigration pro-
tocols when traveling from one country to an-
other. This costs time and causes stress due to 
diff erences in language, culture, currency, etc. 
These discrepancies are partly because there 
are no harmonized procedures,11 among others. 
In this context, the question arises whether the 
EAC is integrated? If so, to what extent? When 
will integration be fully achieved? etc. 

The aim of this paper is not to answer all 
these questions about the eff ectiveness of in-
tegration in the EAC. It is about some legal 
aspects of integration. More specifi cally, this 
paper is about the harmonization of laws as 
one of the drivers of full integration. In this 
context, the focus of this paper is on tax har-
monization. 

Therefore, the problem examined herein is 
the current extent of tax harmonization in the 
EAC. This general problem gives rise to specifi c 
research questions, such as the current state of 
tax harmonization in the EAC, the challenges of 
tax harmonization in the EAC, and the possible 
ways to overcome these challenges. 

In preparing this paper, I have extensively 
used a qualitative methodology based on the 
famous doctrinal approach to legal research. To 
this end, I have thoroughly reviewed the avail-
able documents on tax harmonization, focus-
ing on the EAC. I have also looked at some tax 
cases from the national courts. The data used 
herein are divided into primary and secondary 
sources. Primary sources were fi rst-hand infor-

10 Gastorn, K., Wanyama, M., (2017). The Legal Analysis 
of the Common Market of the East African Communi-
ty as Market Freedoms in the Open Market Economy 
in Ugirashebuja, E., Ruhingisa, J. E., OƩ ervanger, T., 
Cuyvers, A. (2017). East African Community Law: In-
sƟ tuƟ onal, SubstanƟ ve and ComparaƟ ve EU Aspects, 
Brill Nijhoff , p. 285.

11 Caroline, K., Wanyama, M., Free Movement of Work-
ers in the EAC, in Ugirashebuja, E., Ruhingisa, J. E., Ot-
tervanger, T., Cuyvers, A., (2017). East African Commu-
nity Law: InsƟ tuƟ onal, SubstanƟ ve and ComparaƟ ve 
EU Aspects, Brill Nijhoff , p. 351.

mation, legal instruments, court decisions, etc. 
Secondary sources consisted of scholarly re-
search articles, books, dissertations, etc. 

This paper is divided into six sections. I in-
troduce the paper in the fi rst section, which 
is current. In the second section, I set the 
framework for the research and discussion 
by outlining the importance of tax harmoni-
zation from a theoretical and practical per-
spective. In the third section, I give a brief 
overview of the current state of the practical 
aspects of tax harmonization. In the fourth 
section, I refl ect on the challenges for the en-
visaged tax harmonization, while in the fi fth 
section, I formulate suggestions for the way 
forward. In the sixth and fi nal section, I draw 
a conclusion.

1. SETTING THE SCENE: 
THE RELEVANCE AND 
CONSIDERATIONS FOR TAX 
HARMONIZATION 

Harmonization of tax systems is widely ad-
vocated in the literature as a pillar for achieving 
a fully functioning regional integration.12 In the 
case of the EAC, several legal instruments touch 
upon tax harmonization as part of the overall 
objective of regional integration.13 The question 
here is whether there has been a case in prac-
tice that argued for harmonization of tax sys-
tems in the EAC. I fi rst address the theoretical 
aspect of tax harmonization in the EAC in the 
following subsections. I then shift the focus to 
the practical aspect of tax harmonization in the 
EAC through a case that argued for harmoniza-
tion of tax systems in the EAC.

12 Fair, D. E., Boissieu, C. D., (2012). Fiscal policy, TaxaƟ on 
and the Financial System in an Increasingly Integrated 
Europe, Springer Science & Business Media, 22, pp. 
374-375.

13 EAC treaty, art. 80(f), 82(b), 83(e); Protocol on the es-
tablishment of the East African Community Common 
Market, art. 32.
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1.1. The need for harmonization 
in theory 

Tax harmonization is seen as a prerequisite 
for economic integration,14 and part of region-
al integration is economic integration.15 In this 
way, regional integration cannot be achieved 
without tax integration, as regional integration 
depends on tax integration, and the former re-
mains unachievable until the latter is achieved.16 
In other words, tax harmonization, economic 
integration, and regional integration are close-
ly linked, as tax harmonization, and economic 
integration constitute essential components of 
regional integration. In this respect, harmoni-
zation of tax systems in a regional community 
is important, if not necessary, to achieve fully 
functioning regional integration. 17

As far as the EAC is concerned, the EAC Trea-
ty contains a considerable number of provi-
sions aimed at harmonizing tax systems in the 
Community. This is evident from Article 75 of the 
Treaty, in which the Partner States have agreed 
not to impose new duties and taxes on prod-
ucts traded within the EAC or to increase exist-
ing ones. Under the same provision, the Partner 
States have also undertaken not to enact leg-
islation or apply administrative measures that 
could directly or indirectly discriminate against 
the same or similar products of other Partner 
States.18 This is a standstill clause that provides 
a good starting point for the harmonization 
of tax systems by fi rstly immobilizing existing 
practices. 

Similarly, Article 79 of the Treaty provides 
for the commitment of the Member States to 

14 Petersen, H. G., (2010). Tax Systems and Tax Harmoni-
zaƟ on in the East African Community (EAC), Report to 
the GTZ and EAC on Tax HarmonizaƟ on and Regional 
IntegraƟ on, p. 3. 

15 Oloruntoba, S. O., (2015). Regionalism and integraƟ on 
in Africa: EU-ACP economic partnership agreements 
and Euro-Nigeria relaƟ ons. Palgrave Macmillan, p. 35.

16 Ibid.
17 Keuschnigg, C., Loretz, S., Winner, H., (2014). Tax Com-

peƟ Ɵ on and Tax CoordinaƟ on in the European Union. 
Working Papers in Economics and Finance No. 2014-
04, p. 2.

18 EAC Treaty, art. 75(4), 75(6). 

ensure the development of the industrial sec-
tor. To this end, the Partner States have un-
dertaken to further harmonize and rationalize 
investment incentives within the Community, 
including those relating to the taxation of in-
dustries using, in particular, local materials and 
labor, in order to promote the Community as a 
single investment area.19 In the same vein, Arti-
cle 85 of the Treaty expresses the commitment 
of the Partner States to harmonize the taxation 
of capital market transactions.20 

Similarly, Article 82 of the Treaty underlines 
the obligation of the Partner States to cooper-
ate in monetary and fi scal matters. To this end, 
they undertake to remove obstacles to the free 
movement of goods, services, and capital with-
in the Community.21 In the same spirit, Article 
83 of the EAC Treaty provides for harmonizing 
monetary and fi scal policies. Under this provi-
sion, the EAC Partner States undertake to adjust 
their fi scal policies and net domestic credit to 
the government to ensure monetary stability 
and sustainable economic growth.22 In addition, 
the EAC Partner States undertake to harmonize 
their tax policies to eliminate tax distortions 
and thus achieve a more effi  cient allocation of 
resources within the Community.23 

As part of the harmonization of tax policies, 
in conjunction with the implementation of Ar-
ticle 75 of the Treaty establishing the EAC Cus-
toms Union, the EAC Partner States adopted the 
East African Community Customs Management 
Act in 2004, which was last amended on 8 De-
cember 2008. This Customs Union is governed 
in detail by a Protocol whose roots lie in Article 
75 of the Treaty. So far, the Customs Union has 
been instrumental in bringing the EAC Partner 
States closer together. 

All these provisions show how eager the EAC 
is for tax harmonization. Given the importance 
of tax harmonization for developing region-
al integration systems, it is imperative to re-

19 EAC Treaty, art. 80(1) f).
20 EAC Treaty, art. 85(1)(c).
21 EAC Treaty, art. 82(1)(c). 
22 EAC Treaty, art. 83 (2)(c). 
23 EAC Treaty, art. 83 (2)(e). 
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fl ect on the practical side of tax harmonization 
in the EAC. 

1.2. The need for harmonization 
in practice 

Based on the above description of the the-
oretical assertions about the necessity and le-
gal support for tax harmonization in the EAC, 
the question now arises about the practical 
aspects of harmonizing tax systems in the EAC. 
The question here is whether tax harmonization 
is essential or not. 

To show the case, I refer to a recent case 
in Rwanda where one party invoked the EAC 
Common Market Protocol application and ref-
erenced Kenyan case laws. This occurred when 
a law fi rm challenged a VAT levied on exported 
services. The fi rm pointed out in its submissions 
that Rwandan law does not clearly defi ne ex-
ported services. Therefore, the fi rm requested 
that the court refers to Article 1 of the General 
Agreement on Trade in Services (GATS), which 
almost mirrors the idea of Article 16 of the EAC 
Common Market Protocol (EACCMP).24 Article 
1(2) of GATS reads as follows: “For the purposes 
of this Agreement, trade in services is defi ned 
as the supply of a service: (a) from the territo-
ry of one Member into the territory of any other 
Member; (b) in the territory of one Member to 
the service consumer of any other Member; (c) 
by a service supplier of one Member, through 
commercial presence in the territory of any oth-
er Member; by a service supplier of one Member, 
through presence of natural persons of a Mem-
ber in the territory of any other Member.” 

Article 16(2) of the EACCMP states the fol-
lowing: “The free movement of services shall 
cover the supply of services: (a) from the territo-
ry of a Partner State into the territory of anoth-

24 ENSAfrica Rwanda Ltd v RRA, RCOMA 00350/2019/
HCC, Commercial High Court, 04/12/2019, par. 
11(a); Urugaga rw’Abavoka mu Rwanda v. Leta y’u 
Rwanda, RS/INTL/SPEC 00001/2020/SC, Supreme 
Court, 23/10/2020, para. 15; ENSAfrica Rwanda Ltd 
v RRA, RCOM 01512/2020/TC, Commercial Court, 
08/12/2020, para. 5.

er Partner State; (b) in the territory of a Partner 
State to service consumers from another Part-
ner State; (c) by a service supplier of a Partner 
State, through commercial presence of the ser-
vice supplier in the territory of another Partner 
State; and (d) by the presence of a service sup-
plier, who is a citizen of a Partner State, in the 
territory of another Partner State.”

In addition, the fi rm requested the court to 
refer to the case law of the High Court of Ken-
ya in Commissioner of Domestic Taxes v. Total 
Touch Cargo Holland – Income Tax Appeal No. 
17 of 2013 (para. 30), where the judge held as 
follows:25 “I am in full agreement with the above 
fi nding by the tribunal. The location where the 
service is provided does not determine the 
question of whether the service is exported or 
not. The test is the location (or place) of use or 
consumption of that service. Therefore, the rel-
evant factor is the location of the consumer of 
the service and not the place where the service 
is performed. 

That party also referred to the case of Co-
ca-Cola Central East and West Africa Limited 
v. The Commissioner of Domestic Taxes [Tax 
Appeal No. 5 of 2018] dated 31/03/2020, where 
the Kenya High Court applied the destination 
principle”.26

In contrast to the Kenya High Court, the 
Rwanda Commercial Court ruled in RCOM 
01492/2019/TC of 20/03/2019 between ENSAfrica 
Rwanda Ltd and the Rwanda Revenue Authority 
that the relevant factor is not the location (or 
place) of the consumer. Even if the consumer 
resides abroad, but the service was consumed 
in Rwanda, the VAT is due.27 In this case, the 
court applied the consumption principle. 

The decision RCOM 01492/2019/TC was ap-
pealed in case RCOMA 00350/2019/HCC. In ap-
peal, ENSAfrica argued that an exported service 
should be considered as a service supplied to a 
non-resident, regardless of the place or location 

25 RRA v. ENSAfrica, RCOMA 00017/2021/HCC, Commer-
cial High Court, 29/12/2021, para. 26.

26 Ibid., para. 27.
27 ENSAfrica Rwanda Ltd v RRA, RCOM 01492/2019/TC, 

Commercial Court, 20/03/2019, pars. 13 and 14.
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of consumption of the service. 28 The appellant 
relied on Article 1(2)(b) GATS, to which Rwan-
da is a party, and Article 16(2)(b) of EAC CMP, 
to which Rwanda is also a party. The appellant 
also referred to the Kenya case law in Commis-
sioner of Domestic Taxes v. Total Touch Cargo 
Holland, which confi rmed that the OECD’s Inter-
national VAT/GST Guidelines are internationally 
recognized principles that should be followed. 
The Commercial High Court upheld the Com-
mercial Court’s decision, i.e., it confi rmed that 
the destination principle should apply. 

However, it seems that this position was 
discussed and decided diff erently in RCOM 
01512/2020/TC.29 In paragraphs 18 and 19, the 
Court appears to have accepted the application 
of the destination principle. This was also con-
fi rmed by the Commercial High Court in case 
RCOMA 00017/2021/HCC, which stated in para-
graph 31 that it is important to consider where 
the service recipients are located, whether in 
Rwanda or abroad. The Court further stated 
in paragraph 32 that whether or not the ser-
vice was consumed in Rwanda or where it was 
provided was irrelevant. The Court further con-
fi rmed that the fact that the service was provid-
ed to a person resident abroad is suffi  cient to 
exempt VAT. In this sense, the Commercial High 
Court of Rwanda now appears to apply the des-
tination principle. 

At this point, it should be noted that the 
Rwandan courts’ position is not yet clear. In 
some decisions, the consumption principle 
has been applied, and in others, the desti-
nation principle. The current situation in the 
Rwandan court seems to be in contrast to the 
Kenyan High Court, which applies the destina-
tion principle. 

From this, one can partly conclude that VAT 
on exported services may be levied diff erent-
ly in the EAC, as the Kenyan judicial view may 
diff er from the Rwandan one. On the one hand, 

28 ENSAfrica Rwanda Ltd v RRA, RCOMA 00350/2019/
HCC, Commercial High Court, 04/12/2019, para. 10 
and 11.

29 ENSAfrica Rwanda Ltd v. RRA, RCOM 01512/2020/TC, 
Commercial Court, 08/12/2020, para. 18 and 19.

this would not be a problem given the princi-
ple of tax sovereignty, whereby each country is 
sovereign to adopt a tax system it deems best 
in light of its socio-economic and political fac-
tors. 30 On the other hand, however, it seems 
problematic when regional integration aspects 
are taken into account. 

As stated by the Supreme Court of Rwanda 
in the case RS/INTL/SPEC 00001/2020/SC of 
02/08/2022,31 this Court confi rmed that since 
Rwanda signed and ratifi ed GATS and EAC CMP, 
these legal instruments have been incorporat-
ed into the laws of Rwanda as provided for in 
Article 95 of the Constitution of the Republic 
of Rwanda.32 The same should apply mutatis 
mutandis to all EAC Partner States that have 
signed and ratifi ed EAC CMP. Therefore, EAC 
Partner States should apply EAC CMP as part 
of their legal instruments. Thus, the court de-
cisions of the EAC Partner States must also be 
harmonized to a certain extent. 

2. CURRENT STATUS OF TAX 
HARMONIZATION IN THE EAC 

Four elements can be used here to discuss 
the current state of tax harmonization in the 
EAC: tax rates, tax bases, tax dispute resolution, 
and tax treaties. These elements have been 
chosen because they are inherent parts of a tax 
system. The focus of this section is on the dif-
ferences between these four elements. Never-
theless, the section ends with a discussion of 
an area of tax law quasi-harmonized in the EAC. 

30 Cachia, F., (2017). Analyzing the European Commis-
sion’s Final Decisions on Apple, Starbucks, Amazon 
and Fiat Finance & Trade. EC Tax Review, 1, p. 34; 
Sentsova, M., et al., (2018). Tax Sovereignty and the 
Concept of Fiscal Rule-making in the Countries of Cen-
tral and Eastern Europe. VSU Publishing House, p. 78.

31 Nzafashwanayo Dieudonné v. Government of Rwan-
da, RS/INTL/SPEC 00001/2020/SC, Supreme Court, 
2/8/2020, para. 35.

32 The ConsƟ tuƟ on of the Republic of Rwanda of 2003 
revised in 2015 (O.G. No. Special of 24/12/2015), art. 
95.
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 2.1. Tax rates 

 Apart from customs duties, which are dis-
cussed in the following sub-section, there is 
no harmonization of tax rates in the EAC. This 
is epitomized by the fact that each EAC Part-
ner State has its tax rates concerning diff erent 
taxes payable. For some taxes, there are even 
signifi cant diff erences in tax rates. This is the 
case, for example, with the withholding tax on 
dividends. While Kenya levies this tax at 5%, it 
is 15% in Uganda, 10% in Tanzania, and 15% in 
Rwanda.33 Another example is the withholding 
tax on royalties. For this tax, the rate in Rwanda 
is 15%, while Uganda levies 6%, Tanzania 15%, 
and Kenya 5%.34 The VAT rates in the EAC also 
vary, as Kenya charges 16% in contrast to the 
standard rate of 18% in the other countries.35

2.2. Tax bases 

With regard to tax bases, the situation is the 
same as for tax rates. Each EAC Partner State 
defi nes the tax base for each tax payable inde-
pendently of the defi nitions of the others. Not 
only the tax base per se, but also some details 
related to the tax base diff er. A typical exam-
ple is the VAT registration requirements, where 
there are diff erences in the thresholds required. 
In Uganda, for example, the annual threshold 
for mandatory VAT registration is UGX 50 million 
(about USD 13,300).36 In Kenya, it is KES 5 million 
(about USD 41,250), while in Tanzania, it is TZS 

33 KMG, Tax Data Card East Africa 2020/21. <hƩ ps://
assets.kpmg/content/dam/kpmg/ke/pdf/tax/EA%20
Tax%20Data%20Card%202020-2021%20updated%20
-%20Final.pdf> [Last seen 19/10/2022]; Law No. 
016/2018 of 13/04/2018 establishing taxes on income 
(O.G. No. 16 of 16/04/2018), art. 60(2).

34 Ibid.
35 Kenyan VAT Act 2013, section 5(2); Law (Rwanda) No. 

37/2012 of 09/11/2012 establishing the value added 
tax (O.G. No. Special of 05/02/2013), art 3(3); Tanza-
nia VAT Act 1997, secƟ on 5; Loi (Burundi) No. 1/12 du 
29 Juillet 2013 portant révision de la loi No. 1/02 du 17 
Février 2009 portant insƟ tuƟ on de la taxe sur la valeur 
ajoutée, art. 15.

36 Ugandan VAT Act, section 7(2).

100 million (about USD 42,800).37 In Burundi it 
is FBU 100 million (about USD 48,300),38 while in 
Rwanda it is FRW 20 million (about USD 19,050). 

2.3. Tax disputes 

Concerning the resolution of tax disputes, 
this area is also not harmonized, as each EAC 
Partner State has its methods of resolving 
them. For instance, some EAC Partner States 
have established tax appeal tribunals that hear 
tax cases at fi rst instance. This is the case in 
Kenya, Uganda, and Tanzania. In others, such as 
Rwanda, such cases fall under the jurisdiction 
of the commercial courts. 

2.4. Double taxation treaties 

Another case that can be used to assess the 
situation of tax harmonization in the EAC is the 
area of double taxation avoidance agreements. 
All EAC Partner States have signed various dou-
ble taxation treaties, but the number and coun-
terparties diff er. Regarding the number, some 
Partner States have signed a large number of tax 
treaties, such as Kenya with 15,39 Rwanda with 
12,40 and Tanzania and Uganda with nine each;41 
while others have signed only a few, such as Bu-
rundi, which only recently ratifi ed the EAC dou-
ble taxation avoidance agreement.42 Diff erences 

37 Kenyan VAT Act, section 32(1)(b); Tanzania VAT Act, 
section 28(4).

38 Ordonnances Ministérielle No. 540/708/2009 du 
2/06/2009 portant mesures d’applicaƟ on de la loi No. 
1/02 du 17 Février 2009 portant insƟ tuƟ on de la taxe 
sur la valeur ajoutée, art. 2.

39 Kenya has tax treaties with the UK, Germany, Norway, 
Sweden, Denmark, India, Canada, Zambia, France, 
Iran, Qatar, Seychelles, SA, UAE, and South Korea.

40 Rwanda has tax treaties with Belgium, China, DRC, 
Jersey, Luxembourg, Mauritius, Morocco, Qatar, 
Singapore, SA, Turkey, UAE.

41 Tanzania has tax treaties with Canada, Denmark, 
Finland, India, Italy, Norway, SA, Sweden, Zambia, 
while Uganda has tax treaties with Denmark, India, 
Italy, Mauritius, Netherlands, Norway, SA, UK, Zambia.

42 Loi No. 1/02 du 30 juin 2020 portant raƟ fi caƟ on par 
la République du Burundi à l’accord pour l’éliminaƟ on 
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can also be observed in the states with which 
the EAC Partner States have signed the treaties. 
The lack of harmonization is also evident in the 
EAC double taxation avoidance agreement. This 
Agreement was signed on 30 November 2010 by 
the then fi ve EAC Partner States, namely Burun-
di, Kenya, Rwanda, Tanzania, and Uganda, to 
avoid double taxation and prevent fi scal eva-
sion with regard to taxes on income. The entry 
into force of this Agreement is governed by Arti-
cle 30(1), which states that the Agreement shall 
enter into force on the date of the last notifi ca-
tion of the ratifi cation process with respect to 
partners’ domestic procedures. To date, almost 
12 years later, the Agreement has not entered 
into force as it has only been ratifi ed by Kenya, 
Rwanda, Uganda, and Burundi. 

Without belittling the above diff erences, the 
EAC has a green area of tax harmonization. This 
is the area of customs duties governed in the EAC 
by the EAC Customs Management Act of 2004, 
amended in 2007. Details on the current status of 
customs duties in the EAC are given below.

 
2.5. Quasi-harmonised 
management of customs duties 

The only tax aspect that is quasi-harmo-
nized in the EAC concerns customs duties. The 
EAC has established a customs union, as pro-
vided for in Article 75 of the Treaty. All EAC Part-
ner States signed the Protocol establishing the 
Customs Union, and the EAC Customs Union 
Act was gazetted in 2004. This was amended in 
2007 to include the accession of Rwanda and 
Burundi. According to Article 110(1) of the East 
African Customs Management Act (EACMA), all 
EAC Partner States apply the same import duty 
rates. The tax base of import duties is also har-
monized, and the tax bases are the same in the 
EAC. This means that a product from outside the 

de la double imposiƟ on et prévenƟ on de l’évasion fi s-
cale en maƟ ère d’impôt sur le Revenu entre les gou-
vernements de la République du Burundi, du Kenya, 
de l’Ouganda, du Rwanda et de la République Unie de 
Tanzanie. 

Community is subject to the same regime irre-
spective of the entry border. 

Administrative appeals relating to import 
duties are also harmonized as they are all ad-
dressed to and dealt with by the Commissioner 
of Customs.43 Understandably, all EAC Partner 
States have Commissioners of Customs. Nev-
ertheless, after this step of administrative ap-
peals, the judicial appeals related to customs 
duties are not harmonized. This is due to the in-
consistent implementation of Article 231 of the 
EACCMA, which reads as follows: “Subject to any 
law in force in Partner States with respect to tax 
appeals, each Partner State shall establish a tax 
appeals tribunal for the purpose of hearing ap-
peals against the decision of the commissioner 
under section 229.”

So far, the EAC Partner States have imple-
mented this provision diff erently. Countries 
such as Kenya, Uganda, and Tanzania have liter-
ally implemented this provision by establishing 
tax appeal tribunals. Other countries, such as 
Rwanda, do not yet have tax appeal tribunals 
in their court structures. The corresponding ju-
risdiction of tax appeal tribunals in Rwanda lies 
with the commercial courts. But, a commercial 
court diff ers from a tax tribunal, not only by its 
name but also by its jurisdiction. Indeed, while 
tax appeal tribunals have jurisdiction over tax 
matters only, commercial courts have a broad-
er mandate, as they also have jurisdiction over 
all commercial and fi nancial matters, among 
others.44 It is therefore understandable that the 
tax appeal tribunals are much more specialized 
than the commercial courts.

Apart from the question of jurisdiction, the 
specialization of Rwanda’s commercial courts 
is also broadly contestable. Established for 
the fi rst time in 2008,45 the commercial courts 

43 East African Community Customs Management Act, 
sections 5 and 229.

44 Law (Rwanda) No. 30/2018 of 02/06/2018 deter-
mining the jurisdiction of courts (O.G. No. Special of 
02/06/2018, art. 81. 

45 Organic Law (Rwanda) No. 59/2007 of 16/12/2007 
establishing commercial courts and determining their 
organization, functioning and jurisdiction (O.G. No. 5 
of 01/03/2008).
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are currently governed by Law No. 30/2018 of 
02/06/2018, determining the jurisdiction of the 
courts. The law refers to these courts as spe-
cialized courts. However, several elements call 
this character into question. 

First, specialization is limited to the institu-
tion but not to the staff . Some judges in these 
courts do not have a degree of specialization 
compared to judges in ordinary courts. There 
are no special requirements to become a judge 
in the commercial courts, and from time to time, 
judges of the ordinary courts are assigned to 
the commercial courts and vice-versa. Commer-
cial court judgments are appealable before the 
Commercial High Court and, at a second appeal, 
before the Court of Appeal. This Court does not 
have a special chamber for commercial cases. 
Consequently, the judges for ordinary cases are 
the same judges who decide the commercial 
cases. When one considers that the reference 
to commercial matters here includes, among 
other things, tax matters, it becomes easier to 
digest how critical the concern is.

Apart from that, there is also criticism of the 
procedural aspects. One of the justifi cations 
for establishing the commercial courts was to 
expedite commercial cases, which by their na-
ture require quick processing. In practice, how-
ever, there has been no signifi cant diff erence 
between commercial and ordinary courts. The 
same lack of a substantial diff erence also ap-
plies to tax cases, whose proceedings can drag 
on for a very long time. 

All these criticisms are sensitive in commer-
cial disputes and become even more sensitive 
in tax cases, which by their nature require a high 
level of expertise. The point of establishing tax 
appeal tribunals might be to recognize tax law 
as a technical area of law whose dispute resolu-
tion requires expertise and special procedures. 
This suggests in part that the requirements of 
the EAC Customs Management Act are not fully 
met even today, as a tax tribunal diff ers from a 
commercial court. 

3. CHALLENGES 

From the above, it is clear that harmonizing 
the tax system in the EAC faces several chal-
lenges. Some challenges are legal, some are 
political, and others are natural. These three 
challenges are discussed below.

 
3.1. Legal challenges 

From a legal point of view, the harmoniza-
tion of tax systems in the EAC is complicated 
by the diversity of legal systems. Three of the 
seven EAC Partner States, namely Kenya, Tan-
zania, and Uganda, apply the common law sys-
tem. Burundi and the Democratic Republic of 
Congo use a pure civil law system. Rwanda used 
to have a civil law system, but since 1994 has 
started to adopt some elements of the common 
law system, along with elements of Rwandan 
traditions, so Rwanda now applies a໲ sui gen-
eris໲legal system. South Sudan, despite having 
several lawyers trained in Arab-Islamic law and 
civil law, the legal system is based on statutes 
and customary law.46 

These diff erences in legal systems pose both 
substantive and procedural challenges when it 
comes to harmonization. For example, Article 
137(1) of the EAC Treaty mentions English as 
the Community’s offi  cial language. Even though 
English is not spoken and used everywhere in 
the EAC territory. Not only that but the laws of 
each Partner State are also written in diff erent 
languages, which is also not conducive to har-
monization. This is exacerbated by the lack of 
interpretation and translation services in the 
administration of Community aff airs.47 This di-
versity of legal systems not only poses a chal-

46 Harriet, L., (2015). Unraveling an Intricate Legal 
System: A Strategic Review of the Duality of 
Customary and Statutory Laws in South Sudan, p. 2. 
<http://dx.doi.org/10.2139/ssrn.2658541> [Last seen 
30/09/2022]. 

47 Döveling, J. et al. (2018). Harmonization of Laws in 
the East African Community: The State of Affairs with 
Comparative Insights from the European Union and 
other Regional Economic Communities, LawAfrica, p. 12. 
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lenge in terms of where to start harmonizing tax 
systems in the EAC but also contributes to prac-
tices that hinder harmonization. 

In addition, the style of legislation, the lan-
guage of national courts, etc., are also not har-
monized, adding to the divergence of legal sys-
tems. For example, it is not common for judges 
in the EAC to refer to other Partner States case 
laws to rule on the same matter. Opining from 
a Rwandan perspective, it is common for Rwan-
dan judges to refer to foreign case laws and 
laws, mainly from the West.48 However, it is not 
common for a Rwandan judge to refer to a case 
law or legislation from an EAC Partner State. I 
have not managed to fi nd any research that has 
discussed the reasons for this. In my view, the 
question is twofold: (a) are they documented/
published and easily accessible? (b) are they 
suffi  ciently researched? 

As for the fi rst question, the fact is that the 
world today lives in an era of digitalization. Now-
adays, much of the research in various sciences, 
including law, is done using online tools. If one 
uses the Google search engine and types key 
search words, most references are from West-
ern and developed countries. It would not be 
an exaggeration to affi  rm that fi nding a case law 
from an EAC Partner State is more diffi  cult than 
a European case law. The question is where to 
fi nd EAC case law, and what can be done to fi nd 
it easily? As for the second question, one could 
admit that the reference to Western case law 
is partly motivated by the quality of this case 
law. Without belittling the above concern, even 

48 see for example in RCOMAA 00040/2016/CS in which 
reference was made to Salomon v. Salomon & Co 
Ltd [1896] and UKHL AGC (Investments) Limited v 
Commissioner of Taxation, Federal Commissioner of 
Taxation (1964) 111 CLR 443 from UK; RS/INCOST/
SPEC 00001/2020/SC in which reference was made 
to Delhi-v, Supreme Court of India, Civil Appeal Nos. 
5105-5107 of 2009 from India; RS/INCONST/SPEC 
00004/2019/SC in which reference was made to 
Conseil Constitutionnel, décision no 2009-599 DC 
du 29 décembre 2009, para 80 from France; Gulf, 
Colorado & Santa Fe Ry. Co. v. Ellis 165 U.S. 150 
(1897) from USA, and Vodacom Business Nigeria V. 
Federal Inland Revenue Service (FIRS), Appeal No. 
CA/556/2018, p. 23 from Nigeria.

the available EAC case law is challengeable as it 
may be of little use due to its low quality.

 
3.2. Political and geo-political 
challenges 

The political challenges can be divided 
into three defi cits: rhetorical defi ance, nation-
alism, and protectionism. Starting with rhe-
torical defi ance in political forums, meetings, 
summits, conferences, and other gatherings of 
EAC authorities, compositional and persuasive 
speeches are made in favor of fully functioning 
regional integration. But in practice, the rhetori-
cal strategies remain dead words. This concerns 
several aspects, including tax harmonization. If 
this rhetorical disregard continues, tax harmo-
nization will not be achieved, which will aff ect 
full integration.

As far as nationalism is concerned, the EAC 
has so far been characterized by an excessive 
state monopoly, as the EAC Partner States have 
so far been reluctant to cede power to the Com-
munity organs.49 In this regard, decision-mak-
ing power remains in the hands of the Partner 
States and not with the EAC as a Community, 
whose organs and other non-state actors re-
main locked-out of the integration process.50 
This leads to a Community in which each Part-
ner State fi ghts for itself, and tries to reap the 
benefi ts of integration more than others. In this 
view, the EAC Partner States put their national 
interests above the interest of the Community. 
This is commonly associated with protection-
ism, where each EAC Partner State seeks to pro-
tect its tax base, without regard to the interests 
of the other Partner States. A study conducted 
in 2010 found that despite the ostensible sup-
port for harmonization, there is a fear that tax 
harmonization could lead to a loss of more or 
less tax revenue, and doubts about the com-
petitive situation of the partner states, as one 
Partner could dominate the entire Community.51 

49 Masinde, W., Omolo, C. O., (2017), p. 20. 
50 Ibid.
51 Petersen, H. G., (2010), p. 87. 
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These political defi cits pose a serious challenge 
as a lack of political will is fatal to the success 
of regional integration eff orts.52 

In addition to the political challenges, geo-
political challenges are exacerbated by various 
natural factors and diff erences in comparative 
advantages. Some of the EAC Partner States 
are landlocked, while others are not. Some are 
also economically advanced, while others are 
economically underdeveloped. Diff erences also 
exist in terms of political stability and security. 
Some EAC Partner States are broadly peaceful, 
while others are in constant internal and exter-
nal confl icts, either intra – or extra-community. 
The consequence of such persistent insecurity 
and political instability is to inhibit an eff ective 
and deeper regional integration.53 In this con-
text, it is suggested that peace, security, stabil-
ity, and mutual trust are the necessary condi-
tions for the success of regional integration.54 

4. WAYS FORWARD 
 
Given the current situation, as discussed in 

section three, combined with the scene described 
in section two and the challenges mentioned in 
section four, it is important to refl ect on the pos-
sible paths to a harmonized tax system in the EAC. 
In my view, two paths are possible, namely໲ de 
jure໲harmonization and໲de facto໲harmonization, 
as described below. A third option is also conceiv-
able, namely tax coordination. 

 
4.1. De jure harmonization 

The simplest way to harmonize tax systems 
in the EAC is through regular legislation. This 
route is called໲de jure໲harmonization, given the 

52 Otieno-Odek, J., Regional Integration and 
Fundamentals of Legal Harmonization, in Döveling, J. 
et al. (2018). Harmonization of Laws in the East African 
Community: The State of Affairs with Comparative 
Insights from the European Union and other Regional 
Economic Communities, LawAfrica, p. 30. 

53 Masinde, W., Omolo, C. O., (2017), p. 20.
54 Otieno-Odek, J., (2018), p. 32. 

traditional legislative process.໲ De jure໲ harmo-
nization is understood here as the harmoniza-
tion of EAC tax systems through parliamentary 
acts. Regarding Articles 9(f), 48, and 49 of the 
EAC Treaty, which establishes and empowers 
the Community’s Legislative Assembly, the East 
African Legislative Assembly would be the right 
body to legislate at the EAC level. Alternative-
ly, EALA, as the Community Legislative Body, 
would take the lead regarding Article 49 of the 
Treaty and liaise with the National Assemblies 
of the Partner States on harmonizing tax sys-
tems. However, considering the sovereignty of 
the Partner States and the socioeconomic dif-
ferences between them, the use of a directive 
is recommended. In this way, the EAC Council 
would provide the guidelines and set the objec-
tives to be achieved by each Partner State, leav-
ing it to them the freedom to design the ways to 
achieve the set goals.

To be successful, I recommend that໲ de 
jure໲harmonization be undertaken strategically 
and gradually. The point here is not to under-
take general harmonization. Rather, proceed 
step by step, starting with a particular type of 
tax or a specifi c tax base. An example of this is 
the harmonization of the cigarette tax, as was 
the case in the EU. With particular attention to 
the EAC, J. Posen and C. Van Walbeek conducted 
a study in 2014 on the impact of increasing and 
harmonizing excise tax on cigarettes in the EAC 
and concluded that increased levy of a uniform 
excise tax on tobacco in the EAC would generate 
more revenue for the treasury.55 Another exam-
ple is the EU’s Common Consolidated Corporate 
Tax Base (CCCTB), which sets a single set of rules 
for calculating the taxable profi ts of companies 
in the EU. If a similar CCCTB can be introduced 
in the EAC, it would positively contribute to the 
harmonization of corporate taxation. 

55 Posen, J., Walbeek, C., (2014). The Impact of Cigarette 
Excise Tax Increases and Harmonization in the East 
African Community, SALDRU, p. 49.
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4.2. De facto harmonization 

An alternative to໲de jure໲harmonization is໲de 
facto໲harmonization. This process is called໲de 
facto໲because it requires no formal legislative 
act.໲De facto໲harmonization of the tax system in 
the EAC would be achieved through the use of 
judicial legislative power. This concept is well 
and easily understood from a common law per-
spective. Under the common law, a judge can 
make laws through judicial decisions that are 
consistently made and thus deemed constitut-
ed into laws. Not only in the common law, but 
also the judges’ power to legislate is recognized, 
both at international and national levels.56 Judi-
cial lawmaking is even said to be inevitable due 
to the incompleteness of every legal system, 
which therefore calls the judge to apply exist-
ing and recognized rules, but also to create laws 
by developing, adapting, modifying, interpret-
ing, and fi lling gaps.57 In the words of Stephen 
E. Sachs, both courts and scholars regard the 
law created by judges as inevitable,58 as they do 
something more than discovering law, to fi ll in 
the vague, indefi nite or generic terms through 
judicial interpretation.59 Some legal systems 
also explicitly refer to judges’ power to make 
laws. This is the case, for example, with Article 
9(1) of Rwanda’s Law No. 22/2018 of 29/04/2018 
relating to the civil, commercial, labor, and ad-
ministrative procedure, which requires a judge 
to adjudicate a case brought before him/her. 
Paragraph one of Article 9 states that a judge 
adjudicates based on the relevant rules of law. 
However, in the absence of such rules, a judge is 
obliged to decide according to the rules he/she 
would establish if he/she were the legislature. 
Undoubtedly, this provision gives the judge the 
power to make law without legislature-created 
laws. However, this process could face resist-
ance from jurisdictions that apply civil law sys-

56 Ginsburg, T., (2004). Bounded Discretion in Inter-
national Judicial Lawmaking. Virginia Journal of 
International Law, 45(3), p. 632.

57 Ibid., p. 635. 
58 Sachs, S. E., (2019). Finding Law. California Law 

Review, 107(527), p. 560. 
59 Ibid.

tems, where judges are not used to making law.
A practical implementation of໲de facto໲har-

monization would start with East African judges’ 
consciousness that a reference to EAC case law 
is more helpful than Western case law. A refer-
ence to an EAC case law would be more helpful 
because its applicability to EAC peers would be 
relatively easy and possible, given that the EAC 
Partner States share common features com-
pared to the Western. Of course, as discussed 
in 4.1, some challenges might slow down this 
approach. Nevertheless, I commend the eff orts 
of some judges who understand the importance 
of referring to the Community law. An example 
is the Ugandan case of Kawuki Mathias v. Com-
missioner General of Uganda Revenue Authori-
ty before the Uganda High Court. In this case, it 
was held that “[S]tatutory procedure under the 
EAC Customs Management Act must be followed. 
When statute prescribes a certain procedure, it 
is unlawful to follow a diff erent procedure”.60 

4.3. A viable option: 
tax coordination 

Although both ways, i.e.,໲de jure໲and໲de fac-
to໲harmonization, can work well, it is also nec-
essary to consider whether it is not time to har-
monize the tax systems in the EAC. Indeed, the 
harmonization of tax systems would bring sev-
eral integration benefi ts. However, introducing 
a system with the same tax rates, tax bases, ex-
emptions, statutory deductions, etc., could also 
have diffi  cult economic consequences. From a 
practical point of view, it would not be easy to 
claim that the EAC Partner States are ready to 
deal with such consequences today. 

The importance of taxes to the life of each 
country, combined with diff erences between 
the EAC Partner States, such as socioeconomic 
diff erences, geo-political diff erences, and other 

60 HC Miscellaneous Cause No. 14 of 2014 cited in Otieno-
Odek, J., Judicial Enforcement and Implementation 
of EAC Law, in Ugirashebuja, E., Ruhingisa, J. E., 
Ottervanger, T., Cuyvers, A., (2017). East African 
Community Law: Institutional, Substantive and 
Comparative EU Aspects, Brill Nijhoff, p. 475. 
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economic comparative advantages, add doubts 
to the acceptance of a fully harmonized tax sys-
tem by the EAC Partner States. Such reluctance 
would not be a special case for the EAC but 
seems to be a general trend for regional inte-
grations. Indeed, it is important to mention here 
that the process of tax harmonization takes a 
relatively long time, especially if one considers 
the potential challenges that may arise from 
state sovereignty.61 Having this said, if it is not 
time to advocate for harmonization of tax sys-
tems, an alternative would be tax coordination.

Speaking of tax harmonization as opposed 
to tax coordination, it is important to highlight 
the diff erence between the two concepts. The 
two concepts diff er in that tax harmonization is 
seen as closer coordination, leading to almost 
identical or at least similar tax systems, tax bas-
es, and tax rates within a regional integration.62 
In this respect, tax harmonization requires 
three elements, namely: (1) an equalization of 
tax rates, (2) a common defi nition of national 
tax bases, and (3) a uniform application of the 
agreed rules.63 On the other hand, tax coordi-
nation stands as another possible way of im-
plementing tax integration in the mechanisms 
of the Community.64 In this sense, tax coordina-
tion refers to a cooperative tax design in which 
countries or a group of countries work on their 
national tax systems to bring them compatible 
with the objectives of regional integration.65 

Hence, given the lesser extent nature of tax 
coordination compared to tax harmonization, 
it is relatively easier for EAC Partner States to 
accept tax coordination in the fi rst place be-
fore embarking on complete tax harmonization. 
Against this background, I recommend the EAC 

61 Sentsova, M., et al. (2018), p. 78.
62 Keuschnigg, C., Loretz, S., Winner, H., (2014), p. 2. 
63 Quak, E. J., (2018). Tax Coordination and Tax 

Harmonization within the Regional Economic 
Communities in Africa, Institute of Development 
Studies, p. 3. <https://opendocs.ids.ac.uk/
opendocs/bitstream/handle/20.500.12413/13797/
Tax_Coordination_within_Regional_Economic_
Communities_Africa.pdf?sequence=1&isAllowed=y> 
[Last seen 04/10/2022].

64 Sentsova, M., et al. (2018), p. 213.
65 Keuschnigg, C., Loretz, S., Winner, H., (2014), p. 2. 

Partner States proceed steadily by not rushing 
into harmonization of the tax systems, rather by 
fi rst trying out the possibilities of tax coordi-
nation, as a way that will later lead to tax har-
monization.

CONCLUSION 

In this paper, I have discussed the current 
status of tax harmonization in the EAC, the 
existing challenges, and the possible ways to 
overcome these challenges. Based on the pro-
visions of the EAC Treaty, which requires Part-
ner States to harmonize their tax systems, this 
paper has highlighted some areas that have not 
yet been harmonized. Among other things, the 
EAC Partner States have not yet harmonized 
their tax rates, tax bases, and the resolution of 
tax disputes. Nevertheless, in this paper, I have 
highlighted one quasi-harmonized area, name-
ly, the taxation of customs duties. Discussing 
the current state of aff airs was to pave the 
way for uncovering the underlying challenges. 
I have divided these challenges into two cate-
gories, namely, the legal and the geopolitical 
challenges. 

Given the EAC’s desire to harmonize tax sys-
tems, vis-a-vis the existing challenges that have 
hindered achieving a fully harmonized tax sys-
tem, I propose three paths to harmonization. 
The fi rst is໲de jure໲harmonization, whereby the 
EALA can legislate, or the Council can adopt a 
directive to this eff ect. The second is໲ de fac-
to໲ harmonization, where judges can use their 
indirect legislative power by harmonizing case 
law. The third is coordination, where Partner 
States would cooperate in adopting domestic 
tax systems that are compatible with the objec-
tives of the Community. 
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ABSTRACT

Custody is viewed as the most signifi cant consequence resulting 
from the disruption of the marital bond in the presence of children as 
it is directly related to their fate after the separation of their parents. 
In this case, the person who is granted custody has the right and ob-
ligation to take care of the foster child and to manage his aff airs as 
well. For this, it is generally said that the mother is the fi rst person 
that can assume the guardianship of the child as she is entitled to 
do so.

Except that usually, the custodial mother wants to start a new life 
through a new marriage, which is generally followed by the father’s 
fi ling a lawsuit to drop custody.

The present study aims to determine and examine the fate of the 
foster child following the custodial mother’s remarriage in accor-
dance with the requirements of the Algerian Family Code and juris-
prudence in this respect.

KEYWORDS: Custody, Foster child, Mother, Marriage, Interest, 
Lawsuit
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INTRODUCTION

The separation of spouses, when children 
are involved, automatically entails assigning 
custody to the person worth of it and who is ex-
pected to take care of them. This was approved 
by the principles of Islamic Law, International 
Agreements1 as well as the Legal Terms of the 
Algerian Family Code.2

The legislator supported the issue of custo-
dy with provisions while taking into consider-
ation the interests of the fostered child, regard-
less of who takes custody over. However, he did 
not accurately specify what was meant by the 
word interests, which opened the door to juris-
prudence in several issues.3

The Algerian legislator considers that the 
marriage of the custodial mother is one of the 
reasons for invalidating custody. The foster 
mother generally fears that, once she starts 
her new life and founds a new family, she may 
lose her child. The reality has proven that, in 
several cases, the father immediately after has-
tens to fi le a lawsuit to drop the custody, be-
cause in some situations, it is actually feared 
that the fostered child may be brought up with 
a non-mahram foreign person. In addition, in 
most other times, this is done for the purpose 
of disengaging oneself from paying the alimony 
of food expenses and rent.

As the legislator is well aware of this, and 
in order to guarantee the protection of the fos-
tered child, he provided the judge with the dis-
cretionary power that allows him to assess the 
child’s interest, based on some criteria upon 
which he can rely to build his judgment.

1 The ConvenƟ on on the Rights of the Child (1989), rat-
ifi ed by Algeria by virtue of PresidenƟ al Decree No. 
92-41, dated 19/12/1992. The agreement approved 
foster care and considered it a means of alternaƟ ve 
care.

2 Law No. 84-11 of June 9, 1984, including the Family 
Code, amended and supplemented by Decree No. 27 
of February 2005.

3 Adel Aissaoui – The discreƟ onary power of the judge 
in determining the interests of the fostered child in 
accordance with the jurisprudence of the Supreme 
Court – Annals of the University of Algiers 1, Volume 
34, Issue 04, 2020, p. 163.

The present study attempts to answer the 
following research question: To what extent is it 
permissible for a custodial mother to keep her 
child after her marriage to a non-mahram for-
eigner in light of the discretional power granted 
by the legislator to the judge in this regard?

Indeed, the purpose of the present study is 
to deal with an important social issue in a legal 
manner that can certainly enlighten the read-
er's thought, whether this reader is legal or in-
formed. This is the case of a foster mother who 
fears losing custody of her child after her new 
marriage, and thus she considers the option of 
customary (clandestine or unregistered) mar-
riage in order to avoid that problem. The major 
purpose is to discuss the concepts and clarify 
the legal procedures with respect to the role of 
the eff ective judiciary through jurisprudence.

This study relies upon the descriptive and 
analytical methods in order to describe the con-
cepts and analyze the legal texts as well as the 
operative rulings of the judicial decisions that 
are related to the problem under consideration.

DROPPING CUSTODY DUE 
TO THE MARRIAGE OF THE 
CUSTODIAL MOTHER TO A 
NON-MAHRAM FOREIGNER

Custody is a term that derives from the Latin 
word custodia which means guarding, watching, 
or taking care of. The foster father or mother 
who is entrusted with the child is expected to 
raise him/her and protect him/her.4 Legally, the 
Algerian legislator defi ned custody in Article 62 
of the Family Code as follows:

“........This is all about taking care of the child, 
teaching him/her, educating him/her according 
to the religious precepts and beliefs of his/her 
father, watching over his/her protection and 
preserving his/her health and morals. The cus-
todian must be qualifi ed for that”.

4 Muhammad Bejaq – Considering the interests of the 
fostered child between jurisprudence requirements 
and judicial pracƟ ce – Journal of Research and Stud-
ies, Issue 17, 2014, p. 183.
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Likewise, in Article 64 of the same law, the 
legislator arranged those people who are worth 
of custody, starting with the mother, then the 
father, then the maternal grandmother, then 
the paternal grandmother, then the maternal 
aunt, then the paternal aunt, then the child's 
closest living relative, while taking into account 
the interests of the fostered child.

On the comparative level, it was found that, 
in Indonesian law, the legislator had adopted 
two systems for Muslims. The age of diff eren-
tiation is that of twelve. In fact, in Indonesia, 
custody is granted to the mother until the age 
of 12. Then, at that age, the foster child is em-
powered to choose his/her custodian. However, 
some exceptions may apply to granting custody 
to the father, even if the child is under 12 years 
old, or to the mother even when she is under 
punishment of deprivation of liberty or has an 
improper behavior.5

As for non-Muslims, the parents have the 
moral obligation to raise and care for chil-
dren less than 18 years of age and those not 
married yet.6

The Algerian legislator framed custody 
invalidators or nullifi ers. He considers that 
the marriage of the custodial mother with a 
non-mahram relative is one of them.7 The rea-
son for that is that it is generally feared that 
the custodial mother will be preoccupied rath-
er with her foster child, while the non-mahram 
foreign husband does not take good care of the 
child, which is not the case for the mahram rel-
ative who has a certain family relationship with 
the child.8

5 Dikko Ammar, Abdul Halim, Mahzaniar, and Halimatul 
Maryani – ImplementaƟ on of Child Custody (Hadha-
nah) AŌ er Marriage DissoluƟ on Due to Divorce (Ju-
ridical Analysis in Law Number 35 of 2014 concerning 
Child ProtecƟ on and CompilaƟ on of Islamic Law), Elec-
tronic Research Journal of Social Sciences and Human-
iƟ es, Vol. 3: Issue IV, Oct-Dec 2021, p. 35.

6 Republic of Indonesia – Law Number 1 of 1974 regard-
ing Marriage, 1974.

7 ArƟ cle 66 of the Algerian Family Code. 
8 Hayat Maghari and Dalila Farkous – The Role of Juris-

prudence in ProtecƟ ng the Interests of the fostered 
Child – Algerian Journal of Legal and PoliƟ cal Sciences, 
Volume 58, Issue 04, 2021, p. 170.

The Algerian legislator followed the path of 
Islamic law. It was narrated that a woman said: 
“O Messenger of God, this son of mine, my belly 
was for him a vessel, my lap was for him Eve, 
and my breasts were for him a waterskin. His fa-
ther divorced me and claimed to take him away 
from me. Then, may God’s prayers and peace be 
upon him, said, ‘You have more right to him as 
long as you do not get married.”9

The following gives a breakdown of the is-
sues on which the claim for dropping custody in 
the Algerian law is based, as well as the discre-
tionary power that is granted by the legislator 
to the judge regarding:

1.1. The case for dropping 
custody due to the marriage 
of the custodial mother to a 
non-mahram foreigner and its 
obligations

The right to custody is lost as soon as the 
custodial mother marries a non-mahram rela-
tive, as stipulated in Article 66 of the Algerian 
Family Code.

This ruling is derived from the Islamic law 
that several countries adopted in their national 
laws, including the Indonesian law which stip-
ulated, in addition to that, other cases where 
child custody is dropped, like the punishment 
of deprivation of liberty.10 It is worth noting 
that the Algerian legislator did not provide for 
this in the Family Code. However, the practical 
reality states that the judges in charge of the 
matter can assign custody to the person who 
is entitled to it when the divorced mother is 
sentenced to imprisonment after committing a 
crime. The mother's demand to regain custody 
of the child after being released is subject to 

9 Othman Al-Takrouri – Explaining the Personal Status 
Law at Dar Al-Fikr for Culture, Publishing and Distribu-
Ɵ on in Jordan, in 1990, p. 271.

10 Farida PrihaƟ ni, Abdul Karim Munthe, Delila Stefanya 
Pusparani, Ali Sumihar – The Problem of the ExecuƟ on 
of Child Custody (Ḥadhanah) – Decision by the The Re-
ligious Courts in Indonesia– Journal of Syariah, Jil. 27, 
Bil. 2 (2019), p. 305.
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the discretionary power of the judge who inves-
tigates the matter and builds his judgment in 
accordance with what is required by the inter-
ests of the fostered child.

Furthermore, it is worth emphasizing that 
the term custodial person does not automat-
ically refer to the mother solely; it may refer 
to the grandmother, maternal aunt and pater-
nal aunt in the event that custody is assigned 
to them. However, if they marry a non-mahram 
relative, custody is systematically dropped.

On the other hand, one has to note that the 
wording of Article 66 is devoid of the controls 
regarding the child’s interests in the matter un-
der study, which suggests that the marriage of 
the custodial person to a foreigner is absolutely 
inconsistent with the interests of the fostered 
child, and this is not true.

Nevertheless, in all cases, this cannot be 
considered as such because the legislator did 
not arrange the eff ect of losing custody by force 
of law in the event that the custodial mother 
gets married to a non-mahram relative. Rather, 
the custody loss would be based on a judicial 
ruling once the owner of the right to custody 
has submitted a claim for it. In this case, the 
judge will have the discretionary power to as-
sess the matter.11

Based on the provisions of Article 426 re-
garding the Civil and Administrative Procedures 
Law,12 the lawsuit to drop custody is supposed to 
be fi led in the place where custody is exercised.

The plaintiff  has to prove that:
 ● The husband is a foreigner and is not a 

close relative – This is done in accord-
ance with the provisions of Article 66 
of the Family Law and the principles of 
Islamic Law.

 ● The marriage is well documented – The 
fact is that the aforementioned provi-

11 Mohamed Haidara – Marriage of the foster moth-
er in Islamic law and the Algerian Family Law – The 
Academia Journal of Social and Human Studies, Issue 
20(June 2018), p. 196.

12 Law No. 09/08 of February 25, 2009, including the 
Code of Civil and AdministraƟ ve Procedures – Offi  cial 
GazeƩ e No. 21, issued on April 23, 2008, as amended 
and supplemented.

sions of Article 66 did not specify wheth-
er only customary or formal marriages 
are considered. Nevertheless, the juris-
prudence in this regard ruled that the 
allegation about the marriage of the 
custodial mother must be confi rmed 
with certainty, by means of a marriage 
contract for example, that has been es-
tablished in accordance with the law 
in force. This means that a record that 
is withdrawn from the civil status reg-
istry offi  ce must prove that marriage. 
This is what is already being practiced in 
the courts.

 ● The marriage is consummated with the 
custodial wife – It must be noted that 
this case is not stipulated in the Family 
Code. However, the jurisprudence spec-
ifi ed that when it ruled that the custody 
of a woman is conditioned by the fact 
that no husband has consummated the 
marriage with her. However, in that was 
the case, then he is forbidden to the cus-
todial woman’s house, and therefore the 
wife loses custody.13

Furthermore, when the plaintiff  proves the 
above, it is not possible to state with certain-
ty that custody has been taken away from the 
mother and assigned to the husband because, 
in this case, the judge takes into account the in-
terests of the foster child. These interests may 
be determined by the judge based on mecha-
nisms that the law grants him the powers to use 
for that purpose.

1.2. Mechanisms for 
investigating the interests 
of the fostered child

When stipulating the parameters for assign-
ing custody, the legislator considered that it 
was suffi  cient to refer only to the criteria that 
can help to achieve the interests of the child 
in custody, with the obligation to take care of 

13 These judicial decisions were referred to by Mohamed 
Haydara, ibid., p. 196.
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him/her, teach him/her, and raise him/her in 
accordance with the religious precepts of his 
father, in addition to ensuring his protection. 
There is no need to give a specifi c defi nition 
for it, because its concept is fl exible and can 
change when the temporal conditions vary. 
This concept may also change from one child 
to another.14

In a decision issued by the Supreme Court, 
the Personal Status Chamber ruled that the in-
terests of the fostered child are assessed by the 
trial judge.15 He can rely on several mechanisms 
in accordance with the general rules in the case 
of revocation of custody for the purpose of ver-
ifying the interests of the child under custody. 
The most prominent of these are:

 ● Expertise – This is intended as an inves-
tigative measure to obtain the necessary 
information from specialists, or to prove 
certain material facts that are the sub-
ject of a real or imminent dispute deal-
ing with the material side and not with 
the legal one which is the prerogative of 
the judge alone.16

With regard to custody, the judge resorts to 
expertise by appointing a social worker to in-
vestigate the validity of the custody applicant 
to exercise it in accordance with the interests 
of the child in custody, not only through di-
rect personal contact with that applicant, but 
also by assessing the place where the fostered 
child is going to live.17 In this regard, it is worth 

14 Boubaker Khalaf – The interests of the fostered child 
– A comparaƟ ve jurisprudence study – Journal of Hu-
man Sciences, Issue 44 at Mohamed Kheidar Universi-
ty in the city of Biskra in Algeria (2016), p. 521.

15 A decision issued by the Supreme Court from the Per-
sonal Status Chamber, on 18-06-1991, File No. 75171. 
Unpublished.

16 Bousabeat Sawsan – ProtecƟ on of the fostered child 
between the unfairness of the legislaƟ ve texts and the 
jurisprudence of the family aff airs judge – Journal of 
Human Sciences, Volume 31, Issue 04 – University of 
Mentouri Brothers in the city of ConstanƟ ne in Algeria 
(2020), p. 246.

17 Ahmed Hiltali – Custody enƟ tlement in the Algerian 
LegislaƟ on between Legal Text Arrangements and 
GranƟ ng Caveats – Journal of the Researcher for Legal 
and PoliƟ cal Studies, Issue 11 (September 2018), p. 
376.

citing the decision of the Supreme Court18 that 
ruled that the trial judge must examine where 
the interests of the fostered child lie using var-
ious means, including the appointment of a so-
cial worker.

The judge may also request a medical exam-
ination to assess the physical or psychological 
condition of the fostered child.

 ● Inspection – The judge is expected to go 
to the place where the custody is prac-
ticed in order to assess the social milieu 
in which the fostered child lives. He can 
enquire about the type of neighborhood, 
state of the dwelling, proximity to school, 
and other issues through which he can 
determine or assess the interests of the 
fostered child. Based on the above, he 
can then make a sound judgment about 
the matter.19

 ● Hearing witnesses – The judge may seek 
the assistance of family members of the 
fostered child to collect the necessary 
information that enables him to base 
his judgment in accordance with what 
is needed for the interests of the fos-
tered child.

Now, if the custody applicant argues that the 
mother married a non-mahram foreigner resid-
ing abroad, then the custody shall be forfeited. 
It is worth mentioning a judicial decision that 
was issued by the Supreme Court which ruled 
the loss of custody due to distance because the 
custodial mother resides in a foreign country 
without even being married, while the father's 
residency is in Algeria.20

Referring back to the text of Article 69 of 
the Family Law, one may fi nd that the legislator 
once again granted the discretionary power, in 
this regard, to the judge according to what is 
required regarding the interests of the fostered 

18 Decision issued by the Supreme Court from the 
Personal Status Chamber No. 337176, issued on 
11/16/2005.

19 Bousabeat Sawsan – Previous reference, p. 247.
20 A decision issued by the Supreme Court from the 

Personal Status Chamber No. 237526, issued on 
26/12/2001, and published in the Judicial Journal, 
Special Issue, 2001, p. 258.
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child when the person entrusted with custody 
lives in a foreign country.

In the same context, and in another judicial 
decision that was issued by the Supreme Court 
concerning an unmarried mother residing in a 
foreign country, it was ruled that the judges of 
the Council had erred in applying the law when 
they assigned custody to the father because the 
custody was entitled to the mother who, after her 
divorce, gave birth in France and took care of her 
newborn, while the father did not oppose that, but 
only asked to drop the alimony. They considered 
that this did not violate the custody conditions 
that are stipulated in Article 62 of the Family Law.21

On the other hand, although the legislator 
provided the judge with several mechanisms to 
ascertain the interests of the fostered child, he, 
however, left the discretionary power to him. 
This allowed the judges, and even the courts, to 
resort to that discretionary power in completely 
diff erent manners. This may lead to discrepan-
cies in the rulings on the issue of dropping cus-
tody for the marriage of the custodial mother. It 
should be noted that, sometimes, the interests 
of the foster child are not taken into account 
and are completely neglected.

Furthermore, one has to mention that the 
defendant, who in this case is the custodial 
mother, can prove, in turn, that it is highly im-
portant to let the fostered child under her care, 
particularly when the child is too young or is an 
infant, and that taking him away from her may 
cause him psychological harm. She may also ar-
gue that the child has a disability or handicap 
that makes his custody diffi  cult for anyone oth-
er than his mother.22

In addition, if the child goes to school, the 
mother can refer to his school results and high-
light the good grades he gets, which indicates 
she is keen on his success and she is the only 
one who can take care of him in the best way.

21 Decision issued by the Supreme Court from the 
Personal Status Chamber No. 1302053, issued on 
03/07/2019, published in the Judicial Journal Issue 02, 
2019, p. 83.

22 Fawzi, Ṣuwar – Al-Haḍānahba‘da al-ṭalāqĴ  Aceh al-
Wusṭá – Indonesian Journal for Islamic Studies, vol-
ume 24, N 01(2017), p. 117.

Therefore, the discretionary power of the 
judge remains in all cases. Indeed, if he decides 
to keep the custody with the mother, then the 
father will be exempted from paying the rent 
dues. Nevertheless, if a judgment is issued to 
drop custody, then it will be assigned to the 
applicant, and the mother is then granted the 
right to visitation.

2. THE EXTENT TO WHICH 
CUSTODY CAN BE RECOVERED 
BY THE MOTHER AFTER HER 
DIVORCE FROM THE NON-
MAHRAM FOREIGN HUSBAND 
OR FOLLOWING HIS DEATH 

In fact, many cases have been raised regard-
ing the custodial mother's recovery of custody 
of her child after her divorce from a non-mah-
ram foreigner or following his death. This must 
obviously be proven by a divorce judgment is-
sued by the court or by the husband’s death 
certifi cate. Then, the mother fi les a lawsuit in 
order to restore her right to custody.23 How per-
missible is that?

2.1. Disappearance of the reason 
for forfeiting custody

With reference to the provisions of the Alge-
rian Family Code, and particularly in Article 71, it 
is asserted that the Algerian legislator provides 
for the possibility of returning the right to cus-
tody once the non-voluntary foregone reason 
has disappeared. In the sense of violation, this 
signifi es that there are some optional reasons 
for which the right to custody cannot be recov-
ered after its demise.

The lack of interpretation of that issue by 
the legislator engendered some ambiguity in 
the matter, which generally requires reference 
to the provisions of Islamic Sharia.

In this regard, the Maliki jurisprudence 
makes a distinction between the reasons for 

23 Haidara Muhammad – Previous reference, p. 197.
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optional custody invalidators or nullifi ers, as 
these reasons have a signifi cant eff ect on the 
person’s decision to achieve it. Some of these 
reasons can be the marriage of the custodial 
mother or the relinquishment of custody.

However, the reasons for non-voluntary 
custody invalidators or nullifi ers are those that 
are achieved without the person’s will, such as 
illness or disability.24

Based on the aforementioned, one may 
wonder about the position of Algerian jurispru-
dence in this respect.

2.2. The position of the Algerian 
jurisprudence regarding the 
extent to which the mother can 
regain custody of her child

It is worth emphasizing that the judicial de-
cisions issued by the Supreme Court, with re-
gard to the interpretation of the non-voluntary 
reason, have varied.

In fact, this was previously considered as 
a non-voluntary reason for the divorce of the 
custodial mother from a non-mahram foreigner. 
In this case, the custody of the girl was assigned 
to her mother after she fi led a lawsuit for the 
attribution of custody again, and the Supreme 
Court considered that the Council judges ap-
plied the law properly.25

By founding the decision on that, they would 
have made the distinction between the mar-
riage of the custodial mother to a non-mahram 
relative as an involuntary dropout reason, and 
the relinquishment of custody, which is con-
sidered as a purely voluntary reason that pre-
vents the mother from regaining custody after 
retracting from it.

Nevertheless, jurisprudence has recently 
been explicit in conditioning the marriage of 
a custodial mother to a non-mahram foreign-
er, among the optional reasons. It indeed ruled 

24 Ibid., p. 197.
25 Decision issued by the Supreme Court from the 

Personal Status Chamber No. 201336, issued on 
21/07/1998.

in a decision issued in 2017 that the principle 
is about returning custody once the non-op-
tional reason has disappeared. Among these 
reasons, one may mention the sickness, tem-
porary disability, or residence abroad for a le-
gitimate reason.26

CONCLUSION

 It is widely admitted that today child custody 
deals with a social fact that stems from the sep-
aration or disintegration of the family, whether 
through a divorce or the like. Its high-quality 
organization requires the drafting of legal texts 
that are related to all its aspects while ensuring 
the proper application of these texts.

In addition, the fact that the legislator gives 
the discretionary power to the judge to assess 
the interests of the child under custody is quite 
logical, because the facts related to the issue 
of custody raised here diff er from one case to 
another. The judge must actually identify the 
interests of the fostered child through mecha-
nisms that he is authorized to apply.

Based on the above, the following recom-
mendations can therefore be proposed:

 ● The legislator should stipulate that the 
marriage that forfeits custody is the le-
gal one that is clearly established in the 
civil status register;

 ● The legislator has to prevent jurispru-
dence divergence in deciding about the 
issue of regaining custody after the di-
vorce of the custodial mother from a 
non-mahram husband or his death, 
while taking into account the interests of 
the fostered child;

 ● The legislator should specify the date for 
calculating the year for the loss of cus-
tody for those who have the right to re-
quest it, as stipulated in Article 68 of the 
Family Law;

26 Decision issued by the Supreme Court from the 
Personal Status Chamber No. 1067582, issued on 
04/05/2017, and published in the Judicial Journal Is-
sue 01, 2017, p. 153.
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 ● A custodial mother who is married to a 
non-mahram relative must excuse the 
husband from changing the place of cus-
tody exercise so that he can exercise his 
right to visitation. Otherwise, she can 
be pursued based on the misdemeanor 
of deporting the fostered child and not 
handing him over to the one who has 
the right to do so, according to Article 

328 of the amended and supplemented 
Penal Code;

 ● The Indonesian legislator must reconsid-
er the issue of giving the fostered child 
to choose his custodian once he reach-
es the age of 12, because a 12 years old 
child does not have suffi  cient awareness 
that enables him to know his interest.
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ABSTRACT

The Indian consumer protection law confi nes itself to Business 
to Consumer (B2C) transactions and leaves out Business to Business 
(B2B) transactions from its ambit. This issue has been a subject of 
litigation in consumer courts over the years. The Supreme Court of 
India has had to adjudicate the issue a number of times over last 
three and a half decades.

A two Judge Bench of the Supreme Court of India (SCI) in the re-
cent case of Shrikant G. Mantri vs Punjab National Bank again ob-
served that ‘business to business’(B2B) disputes cannot be construed 
as consumer disputes and claims arising out of the same cannot be 
entertained under the Consumer Protection Act (CPA). The judgment 
brings back to focus one of the most contentious issues in the con-
sumer protection arena – the ‘commercial purpose’ interpretation. 

This research paper seeks to explore the rationale for the rigid 
classifi cation between Business to Business (B2B) and Business to 
Consumer (B2C) transactions and argues the justifi cation of the said 
classifi cation under the CPA. It shall trace the development of con-
sumer jurisprudence on this issue through some of the landmark 
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Judgments of the National Commission (NC) 
and Supreme Court of India (SCI).

KEYWORDS: Consumer Law, Commercial 
Purpose, B2B, B2C, Consumer Courts

INTRODUCTION

The moment a person is born, he is a con-
sumer of various goods and services. Had it 
not been for consumer, no business or indus-
try would have ever existed. When any person 
purchases any goods or avails any service, he 
does weigh value for money proposition.1 This 
value for money consideration exists in the as-
pects of quality, quantity, price, merchantabi-
lity etc. Unfortunately, the consumers in India 
have been neglected a lot. The manufacturers, 
traders and wholesalers have dominated the 
marketplace and exploited the consumers to 
a great extent. Whenever our foreign brethren 
narrated the rights of consumer on their soil, it 
always seemed to be more of a childhood fairy 
tales.2 The story of “Consumer is King໲“is more 
of a fi ction than reality໬໲

The Law of Contracts in India was enacted 
under British colonial rule and it was meant to 
regulate commercial contracts under the colo-
nial mercantile era. It covered all kinds of con-
tracts and there was no distinction among the 
types of contracts it applied to. It was based on 
the principles of equity among the contracting 
parties who were considered supreme to fash-
ion terms of the contract and bind themselves 
to it. The British mercantile tradition in 19th 
century Britain mainly catered to the needs of 
the British merchants and the industrial class 
which grew during the industrial revolution. It 
was also meant to serve the colonial maritime 
trade of the British merchant fl eet. The Indian 

1 Commentary on Consumer ProtecƟ on Act, available 
at: <hƩ p://ncdrc.nic.in/bare_acts/1_1_2.html#:~:tex-
t=The%20Consumer%20Protection%20Act%2C%20
1986,express%20addiƟ onal%20rights%20on%20him> 
[Last seen August 19, 2022]

2 K. R. Bulchandani, Business Law for Management, Hi-
malaya Publishing House 6th EdiƟ on.

Contract Act 1872 and the Sales of Goods Act 
1930 which were enacted to cover this domain 
were based on the British laws and the com-
mon law doctrines that were evolved in British 
Courts. These laws covered all kinds of sales of 
goods and services in India for nearly four de-
cades after interdependence in 1947. 

CONSUMER PROTECTION 
ACT, 1986: THE SUNSHINE 
LEGISLATION

The Indian economy from the very beginning 
was a highly regulated one and not much was 
being thought on the aspect of consumer rights. 
In fact, State itself was the substantial provider 
of goods and services. Later on, with the open-
ing up of the economy, the private players too 
joined the market as providers of various goods 
and services. The doctrine of caveat emptor, 
meaning ‘let the buyer beware’ absolved all 
manufacturers and suppliers from all liabilities 
all these years to the detriment of consumers. 
The post-emergency period actually led to activ-
ism in various spheres of social activity. 

After almost four decades of independence, 
the CPA, 1986 came up in recognition of pow-
er asymmetries in terms of bargaining position 
between consumers and providers of goods 
and services. It has a consumer-friendly design 
and is aimed at resolving consumer disputes by 
taking care of the issues of cost, time and pro-
cedural technicalities involved in conventional 
court litigation. 

B2B AND B2C CONTRACTS: 
THE RECOGNITION 
OF DISTINCTION 

Importantly, the business laws enacted earli-
er covered commercial contracts (B2B) as well as 
Consumer contracts (B2C). Thus, hitherto there 
was no distinction being made between B2B and 
B2C contracts from the aspect of seeking remedy 
for the aggrieved party. Giving similar treatment 
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to both these kinds of contracts was unfair and 
the apple-orange classifi cation was imperative 
in context of market realities. The Indian con-
sumer protection law changed the legal basis of 
B2C contracts and defi ned Business to Consumer 
(B2C) transactions and left out Business to Busi-
ness (B2B) transactions from its ambit. 

In order to avail the benefi ts of this benevo-
lent legislation, the person has to be a ‘consum-
er’. The act has defi ned this term and one needs 
to be falling within the four corners of this defi -
nition to avail the benefi ts under the act. Also, 
not falling within this defi nition, doesn’t imply 
that a person doesn’t have a remedy at all. Just 
that, the remedy shall be then available under 
the conventional civil court. The legislative in-
tent of excluding commercial disputes from the 
ambit of the legislation is refl ected in the defi ni-
tion of the term ‘Consumer’. This law is meant໲to 
compensate for໲consumer detriment caused by 
unfair methods to consumers but not to com-
pensate໲business losses in B2B transactions.

BUSINESS DISPUTES AND 
CONSUMER DISPUTES: 
THE BLURRED BOUNDARIES 

Consumer Protection Act is aimed at protect-
ing the interests of consumers and in order to be 
eligible to claim remedy under CPA, the defi nition 
of the term ‘Consumer’ needs to be satisfi ed. The 
opening paragraph of the defi nition of ‘Consumer’ 
(dealing with goods) prevailing then was:

“consumer means any person who buys any 
goods for a consideration which has been paid 
or promised or partly paid and partly promised, 
or under any system of deferred payment and 
includes any user of such goods other than the 
person who buys such goods for consideration 
paid or promised or partly paid or partly prom-
ised, or under any system of deferred payment 
when such use is made with the approval of 
such person, but does not include a person who 
obtains such goods for resale or for any com-
mercial purpose”.3

3 The Consumer ProtecƟ on Act, 1986, SecƟ on 2(d)(i). 

Thus, resale and commercial purpose were 
two specifi c exclusions provided under the 
defi nition and the people purchasing goods for 
themselves as end users of goods/services were 
the ones to be called Consumers under the act.

THE AMBASSADOR CASE: 
PUSHING FOR A RE-LOOK

During the early days of CPA, Western India 
State Motors Vs. Sobhag Mal Meena4 was one 
of the very interesting cases that came up for 
consideration before the National Commis-
sion (NCDRC). 

The complainant purchased an ambassador 
car from the respondent manufactured by Hin-
dustan Motors. The car developed engine issues 
after the fi rst use itself and had to be taken up 
for repairs. Unfortunately, even after repairs the 
car wasn’t functional and it became a recurring 
problem. The complainant had purchased it to 
run it as a taxi for earning his livelihood. Also, he 
had availed loan from bank for the same. He ap-
proached the State Commission claiming a new 
car, compensation for loss of profi ts and mental 
agony. The NCDRC dismissed the complaint and 
held that buying of the car for running as a taxi 
was surely for a commercial purpose and was 
explicitly excluded from the defi nition of con-
sumer. Even the plea of livelihood wasn’t enter-
tained by National Commission.

The judgment in this case attracted a lot 
of public attention and consumer associations 
were very disappointed with the existing provi-
sion. This case of even earning a livelihood to 
be treated as commercial in nature appeared 
very unjust. This interpretation was surely to 
exclude a lot of deserving cases being ruled 
out. The NCDRC judgment would go on to serve 
as a ratio decidendi and would henceforth be 
followed by all subordinate consumer courts. 
This would exclude a number of consumers 
from these courts.

4 MANU/CF/0016/1989.
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SYNCO TEXTILES 
CASE: RAISING AN 
INTERESTING ARGUMENT 

Another case that deserves mention on this 
issue is Synco Textiles Pvt. Ltd. Versus Greaves 
Cotton & Company Ltd (1991)5. Synco Textiles 
which was dealing in edible oil contracted with 
Greaves Cotton Co. for supply of generating sets 
(3) at Rs 553,000 for usage in factory. The gener-
ating sets supplied were found to be defective 
and resultantly led to loss of business for Synco 
Textiles. It approached the State Commission 
claiming cost of machines and compensation 
for loss of business. The claim was dismissed 
the purpose for generating sets being commer-
cial. Synco Textiles argued that the electricity 
to be produced from generating sets was for a 
production purpose and electricity itself was 
not for sale. It added:

“a fridge, a fan, a water cooler etc. purchased 
and installed in a residence will not be consid-
ered 'commercial purpose' and hence covered 
by the Act but, if installed in a factory, a shop, 
a lawyer's chamber or a doctor's clinic, will be-
come an acquisition for a commercial purpose 
and hence would not attract the provisions of 
the Act. The same situation will arise in respect 
of a car purchased by an offi  cer of a company 
with the funds provided by his employer, and a 
car purchased by a company for the use of its 
offi  cers: the former would not be for a commer-
cial purpose whereas the latter would be for a 
commercial purpose”.

Notably, as the term commercial purpose 
wasn’t defi ned in the act. The commission thus 
resorted to ordinary dictionary meaning and 
maintained commercial meant ‘large scale’. The 
National Commission made a distinction be-
tween small-scale and large scale. It held Synco 
Textiles to be ‘large’ and thus was not ‘consum-
er’ within the act.

Meanwhile, the Department of Consumer 
Aff airs (DCA) was created and it later got ele-
vated to a separate ministry.6 The Act too got 

5 MANU/CF/0109/1990.
6 Akhileshwar Pathak, Legal Aspects of Business, 

later amended to assimilate the demand of the 
consumer groups and the following explanation 
was added to the defi nition of consumer under 
Section 2(d) of the Consumer Protection act.

“Explanation: For the purposes of this clause, 
‘commercial purpose’ does not include use by a 
person of goods bought and used by him and 
services availed by him exclusively for the pur-
poses of earning his livelihood by means of 
self-employment”.7

Thus, the following conditions had to be sat-
isfi ed to claim benefi t of the exception provided 
in Explanation:

 ● The product or service is exclusively used;
 ● The exclusive use is for the purpose of 

earning livelihood;
 ● Such livelihood is earned by means of 

self-employment.

CORPORATE CONSUMERS: 
THE DISTURBING TREND

The Consumer Protection Act clearly leaves 
out the commercial purpose from its ambit. 
However, in order to avail the benefi ts of this 
legislation, even the large-scale business hous-
es claim it to be case of business for livelihood.8 
It is pertinent to point out that the distinction 
between large vs small was not spelt out in 
Synco Textiles case. At what size small became 
large was left unanswered. Around this time a 
number of commercial disputes between busi-
ness having insurance contracts also started 
fi ling cases in Consumer Courts alleging defi -
ciency in service on a repudiation of insurance 
contracts. The Insurance Act of 1938 was already 
in force and the litigation between insurers and 

p.no.349, McGraw Hill PublicaƟ on, Fourth EdiƟ on, 
2010.

7 The Consumer ProtecƟ on (Amendment) Act, 1993, Ex-
planaƟ on to SecƟ on 2(d).

8 Jehangin B Gai, “Commercial TransacƟ on for liveli-
hood comes under Consumer ProtecƟ on Act” Times 
of India, August 16, 2016 available at: <hƩ ps://
Ɵ mesofi ndia.indiaƟ mes.com/city/mumbai/commer-
cial-transacƟ on-for-livelihood-comes-under-consum-
er-protecƟ on-act/arƟ cleshow/53701980.cms> 
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those claiming insurance payments would nor-
mally have been litigated as contracts in civil 
Courts subject to the Civil Procedure Code and 
payment of Stamp duty on amounts claimed. 
Business lawyers started fi ling cases in Con-
sumer courts which did not require payment 
of stamp duty and Civil Procedure Code was 
not applicable in the summary procedure. One 
could watch cases of crores of Rupees of com-
pensation claimed by businesses eating away 
the bulk of the judicial time in NCDRC then lo-
cated at Indian Oil Bhavan in the early 1990s. 
Consumers were relegated to the background 
when such cases were asked to wait for their 
turn. This also gave rise to the argument as to 
why businesses were being allowed to come to 
consumer courts when there were hundreds of 
civil courts in each state.

The terms livelihood and self-employment 
being added in the explanation after Synco Tex-
tiles case were dealt with elaborately by SCI in 
the case of Laxmi Engineering Works Vs PSG In-
dustrial Institute (1995).9

Mr. Joshi was a diploma holder in engineer-
ing discipline and wanted to start a SSI – Laxmi 
Engineering Works. It was also registered with 
the Directorate of Industries, Maharashtra. He 
contracted with Premier Automobiles for the 
supply of parts required by them. The machin-
ery procured from PSG Industrial Institute was 
found to be defective. The Consumer commis-
sions at State and National level held the ap-
pellant not to be a consumer. The case fi nally 
reached the SCI. It observed that commercial 
purpose is a question not of law but of fact and 
needs to be appraised on case-to-case basis. 
The emphasis is on the purpose and not the 
value of goods under consideration. It held:

“The several words employed in the expla-
nation, viz., uses them by himself, exclusively 
for the purpose of earning his livelihood and by 
means of self-employment, make the intention 
of Parliament abundantly clear, that the goods 
bought must be used by the buyer himself, by 
employing himself for earning his livelihood. The 
ambiguity in the meaning of the words "for the 

9 (1995) 3 SCC 583.

purpose of earning his livelihood" is explained 
and clarifi ed by the other two sets of words.”

Thus, the SCI laid down in this landmark 
case that commercial purpose is a question of 
fact in a respective case and needs to be dealt 
with on a case-to-case basis. It is on account of 
it that a good deal of subjectivity has crept in 
the interpretation of commercial purpose.

COMMERCIAL PURPOSE 
INTERPRETATION: 
LANDMARK JUDGMENTS 

The legislative intent as envisaged under 
the objectives of the act was to exclude busi-
ness-to-business disputes from the domain of 
CPA. The consumer courts were set up for con-
sumer disputes and not commercial disputes. 
Interestingly, after the insertion of the Explana-
tion to Section 2(d)(i) under Consumer Protection 
(Amendment) Act, 1993 some commercial disputes 
too managed to venture into consumer courts. 

The court in case of Cheema Engineering 
Services v. Rajan Singh (1997)10 held that in 
the absence of the definition of ‘Self-em-
ployment’ it becomes a matter of available 
evidence. There is a fine line between man-
ufacture and sale of bricks for a commercial 
purpose and for earning a livelihood. The 
court also held ‘He’ “includes the members 
of his family, Whether the respondent is us-
ing the machine exclusively by himself and 
the members of his family for preparation, 
manufacture and sale of bricks or whether 
he employed any workmen and if so, how 
many are matters of evidence”.

Meanwhile, the explanation added in the 
year 1993 was further enlarged for Services as 
well in the year 2003. The revised explanation 
being: “commercial purpose does not include 
use by a person of goods bought and used by 
him and services availed by him exclusively for 
the purposes of earning his livelihood by means 
of self-employment”.11

10 (1997) 1 SCC 131.
11 The Consumer ProtecƟ on (Amendment) Act, 2002, Ex-
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The Hon’ble apex Court in the case of 
National Seeds Corporation Ltd. vs. M. Mad-
husudhan Reddy and Ors12 held that where 
farmers have entered into buyback agree-
ments for the sale of crops grown from those 
seeds, it will still not oust them from being 
consumers under the act. The transaction is 
means of earning livelihood and not a trans-
action for resale.

In the case of  Kalpavruksha Charitable 
Trust vs. Toshniwal Brothers (Bombay) Pvt. Ltd.13 
the matter before the court was to adjudicate 
whether the machines purchased for being 
used at the Diagnostic Centre by a Charitable 
Trust were meant for ‘commercial purpose’ or 
not. The Apex court seconded the decision of 
the National Commission that machinery was 
indeed installed for a business purpose and as 
such, the Trust was not a ‘consumer’.

In Paramount Digital Colour Lab and others vs. 
AGFA India Private Limited and others14 This Court, 
on facts in the said case, found that the appel-
lants therein were unemployed graduates and 
had bought the said machine for their own utility, 
personal handling and for their own venture to 
make a livelihood. This Court further found that 
this was quite diff erent from a large-scale man-
ufacturing activity carried on for making huge 
profi ts. It was, therefore, held that the appellants 
therein would be taken as ‘consumers’.

In the case of C.P Moosa vs. Chowgle Indus-
tries Ltd,15 the appellant purchased EPBAX sys-
tem for the hotel. It also had a warranty and 
AMC (annual maintenance contract). The EPBAX 
system turned out to be a case of service de-
fi ciency. The National Commission allowed the 
contention of the appellant as Consumer. 

The utilization of goods/services for the 
expansion purposes in scale of operations or 
supplementing income or which involves an 
employment of a full-fledged workforce will 
rule out the claim for availing benefit under 

planaƟ on to SecƟ on 2(d).
12 (2012) 2 SCC 506.
13 (2000) 1 SCC 512.
14 (2018) 14 SCC 81.
15 (2001) CPJ-3-9-NC.

the act. In Sunil Kohli and Ors. Vs. Purearth 
Infrastructure Ltd16 the complainants dis-
posed of their property in Denmark and booked 
a commercial space in Delhi to start their own 
business. The appellants here had left their ex-
isting employment and commercial space was 
booked “exclusively for the purpose of earning 
livelihood by means of self-employment”.

In  Shrikant G. Mantri Vs. Punjab National 
Bank17, the Commission has come to a fi nding that 
the appellant opened a bank account with the re-
spondent, and availed an overdraft service for the 
expansion of business. Also, the overdraft service 
has been subsequently enhanced as well. The 
appellant-respondent relationship is thus purely 
a “business to business” relationship. As such, it 
would surely come under ‘commercial purpose’ 
and the argument “exclusively for the purpose of 
earning livelihood by means of self-employment” 
doesn’t stand in the given case.

CAMEL IN THE DESERT 
TENT: ADMISSIBILITY OF 
BUSINESS DISPUTES

According to the classical fi ction – Camel in 
the tent, on a cold night, the camel requests the 
master to allow him to put his head for warmth 
which the master accepts. Later, the camel re-
quest for bringing his neck and legs as well in 
the tent which is allowed by the master. Final-
ly, the camel gets in the tent completely and as 
the size of the tent wasn’t that big the master is 
forced out from the tent. 

The story conveys a caution that acts with 
noble intentions too can lead to unexpected 
consequences. When the desert storm gets into 
the camel’s eyes, the result will be obvious. The 
creeping camel in the tent analogy is the counter 
view to the admissibility of business disputes un-
der the protective umbrella of CPA. The very idea 
of a Consumer forum is to provide a forum where 
the aggrieved consumers can represent cases on 
their own and the services of an advocate are also 

16 (2020) 12 SCC 235.
17 (2022) 5 SCC 42.
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not required. With the business houses coming in 
as consumers, the heavyweight legal practitioners 
arguing cases for their clients are going to seri-
ously tilt the balance and disturb the equilibrium 
at consumer courts.

WAY FORWARD

There are plethora of commercial ventures 
and start-ups operating today which are in the 
nature of self-employment and are indeed very 
much for livelihood. According to the Ministry 
of Micro, Small & Medium Enterprises (MSME) 
micro, small and medium enterprises account 
for more than 7.9 million (As on March, 2022). 
As per the revised criteria under MSME dated 
July 2020, investment in plant and machinery 
or equipment should be not more than 1 crore, 
not more than 10 crores and not more than 50 
crores respectively for Mirco, Small and Medium 
enterprises.18

The MSME is one of the most vibrant sectors 
of the Indian economy. The contribution of the 
said sector is immense and next only to agri-
culture. The sector is signifi cant as it encour-
ages entrepreneurship and generates large em-
ployment opportunities at comparatively lower 
capital cost. It will surely make a lot of sense 
to include them as ‘Consumers’ under the act 
irrespective of the amount involved.

The Australian law too adopts a cost crite-
rion to draw the line between consumer and 
commercial purpose. The value criteria are 
combined with nature of usage criteria. Accord-
ing to the Australian Competition and Consum-
er Commission (ACCC) “A person – or a business 
– will be considered a consumer if:

1. they purchase goods or services that cost 
less than $100,000.

2. the goods or services cost more than 
$100,000, but they are of a kind ordinarily 
acquired for domestic, household or 
personal use or consumption.

18 Ministry of Micro, Small and Medium Enterprises, 
GOI available at: <hƩ ps://msme.gov.in/know-about-
msme> [Last seen on September 1, 2022]

3. the goods are a commercial road vehicle 
or trailer used primarily to transport 
goods on public roads”.19

CONCLUSION

The SCI in the landmark case of Laxmi engi-
neering Works in 1995 stated that: “It is not the 
value of the goods that matters but the purpose 
to which the goods bought are put to”. The case 
being an authority on the subject has been a 
guiding light for last 3 decades. However, con-
sidering the overall scenario it will make good 
sense if reliance is in fact placed on value as 
well. The commercial courts are the appropri-
ate forum for resolution of commercial disputes 
and the consumer courts should confi ne itself 
to consumer disputes only. The terms ‘liveli-
hood’ and ‘self-employment’ have not been de-
fi ned in the act. It is on account of this reason 
that there is a good deal of uncertainty involved 
and it depends on the subjective interpretation 
of the concerned consumer commission. 

The major reason attributed to the exclu-
sion of business players from the ambit of the 
legislation is to discourage the benefi ts of this 
benefi cial legislation to those who can aff ord 
the hefty fees of civil courts and more impor-
tantly to ensure the ones vulnerable in the real 
sense of the term are provided a time bound 
and cost-eff ective dispute resolution mecha-
nism. The District, State and National Commis-
sions have well defi ned pecuniary jurisdiction 
to entertain complaints relating to goods and 
services. One way to remove ambiguity and en-
sure greater clarity is to link the turnover based 
on tax returns to objectively oust the business 
entities from the domain of the act.20

19 Australian CompeƟ Ɵ on and Consumer Commission 
(ACCC), Who is a Consumer, available at: <hƩ ps://
www.accc.gov.au/business/treaƟ ng-customers-fairly/
consumers-rights-obligaƟ ons#:~:text=Who%20is%20
a%20consumer%3F,or%20personal%20use%20or%20
consumpƟ on> [Last seen on August 16, 2022].

20 Sanjay Pinto, “Defi ne ‘livelihood’ and ‘self-employ-
ment’ in Consumer Law, Deccan Chronicle, December 
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Many of the small and average-sized start-up 
ventures have been unjustly deprived a relief on 
account of the commercial purpose aspect in the 
amendment. They are surely deserving case and 
needs to be roped in to this benevolent legisla-
tion. This approach will surely be forward-looking 
and likely to ensure level playing fi eld instead of 
a blanket commercial apartheid. 

Hence, we feel that more defi nitive criteria 
be laid down under this law to avoid litigation 
on the issue of who is a consumer. Consumer 
Commissions should be focused on determin-
ing the amount of. Compensation due to a con-
sumer caused by defective goods, defi ciency in 
services, unfair contracts or unfair trade prac-
tices rather than wasting time to determine 
who is a consumer?

Therefore, it is recommended that a micro 
enterprise should be considered as a small en-
terprise primarily meant for livelihood of the 
entrepreneur and its workers. A micro enter-

9, 2018, available at: <hƩ ps://www.deccanchronic-
le.com/nation/in-other-news/091218/define-liveli-
hood-and-self-employment-in-consumer-law.html> 

prise should be covered under defi nition of a 
consumer. Hence, it is recommended that any 
small enterprise registered as micro enterprise 
under the law be included in defi nition of a 
consumer. 

Since all small enterprises are not registered 
as micro enterprises, it is also recommended 
that a threshold of income or turnover be de-
fi ned for the purpose of inclusion of a small 
enterprise being defi ned as a consumer. As an 
illustration any small enterprise with either an 
annual net profi t below ₹25 L or a turnover be-
low ₹1 crore be included in defi nition of con-
sumer. The fi gures can be debated and decided. 
The crucial issue being that a small enterprise 
where business is on a small scale primarily for 
livelihood of the entrepreneur who may employ 
a small number of people who are also depen-
dent on him for livelihood can be protected un-
der this law.
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ABSTRACT

Secured Credit Transactions (SCTs) are necessary and unavoid-
able transactions that business owners engage in to ensure their 
businesses thrive. However, because of the possibility that a person 
seeking to take a loan may be desperate and be taken advantage of 
in a time of dire need, or on the other hand, the possibility that the 
party may present fake properties as security for the loan, there are 
legal requirements that both the debtor and the creditor must meet. 
This paper addresses the possible parties to the SCT and the condi-
tion each category of the party must meet for the transaction to be 
valid. It further identifi es the measures to be implemented to ensure 
the validity of Secured Credit Transactions.

This paper fi nds that Nigerian Law protects both the creditor and 
the debtor to ensure that the SCT does not fail and none of the par-
ties run at a loss. This paper concludes that there is a need to further 
protect the debtor and the creditor against failed SCT and to ensure 
that parties are aware of the Legal requirement for successful SCT 
in Nigeria. This paper recommends that the age of infants should be 
reviewed and made uniform across the country and that there should 
be a possibility to have a thorough investigation of the title of landed 
properties online. 

KEYWORDS: Creditor, Debtor, Loan, Property, Secured credit 
transaction
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INTRODUCTION

In the modern world, Secured Credit Trans-
action (SCT) seems inevitable, especially for 
persons who are into business. There is a need 
to raise capital from time to time to enhance 
business and fi nance certain projects. People 
approach diff erent sources of credit, ranging 
from individuals to fi nancial institutions such 
as microfi nance banks. The source being ap-
proached for credit seeks security to ensure 
that the loan, which will now include principal 
and interest, will be paid as when due. 

To have a legally recognized SCT, the parties 
must comply with specifi c legal requirements. 
This paper explores who the parties to the SCT 
are, what the law says about the capacity of 
each party, and the measures to be taken legal-
ly by the parties to ensure the three pillars of 
security: protection, assurance, and indemnity 
put in place. 

This paper is divided into three sections. The 
fi rst part gives an insight into who the parties to 
the SCT are; the second part looks at the nec-
essary steps to be taken to ensure the validity 
of SCT agreements and lastly, the third section 
gives a succinct conclusion and necessary rec-
ommendations that would provide the smooth 
running of SCTs in Nigeria. This paper will un-
dertake a doctrinal research design to analyze 
the topic properly.

1. PARTIES TO SECURED 
CREDIT TRANSACTIONS

For the sake of this paper, the following are 
considered necessary parties to the SCT:

1. Secured creditor;
2. Debtor;
3. Guarantor;
4. Loan debt;
5. Security.

1.1. Secured creditor

A creditor, according to the Cambridge dic-
tionary, is ‘someone who the money is owed to’.1

This is the person from whom the debtor has 
borrowed money and has given security to make 
room for the assurance that his money will be re-
paid, that security is protected, and that even if 
his money is not paid, he will get his money from 
the sale of the security and as such he will be ade-
quately indemnifi ed. In a mortgage transaction, he 
is the mortgagee in the simple term, he is referred 
to as the lender. Where the creditor is a bank, there 
is a restriction placed on the bank with regard to 
how much it can give out as a loan.2 Hence people 
in charge of loans in the bank should ensure that 
they do not, out of excitement, give more than the 
amount that is legally allowed, as loan.

1.2. Debtor

The Cambridge dictionary defi nes a debtor 
as ‘someone who owes money’.3

This is the party who owns the collateral and 
has secured it as evidence for the payment of a 
loan he took. He has an interest in the property 
and has agreed to do away with the interest he 
has if he is unable to repay the loan.

Therefore, depending on the type of secured 
credit transaction, he can be referred to as the 

1 Cambridge Dictionary, ‘Creditor’. <https://www.
google.com/search?q=cambridge+definition+of+cred
itor&rlz=1C1CHBD_enNG883NG884&oq=cambridge+
definition+of+creditor&aqs=chrome..69i57.58590j0j7
&sourceid=chrome&ie=UTF-8> [Last seen 06 January 
2023].

2 Banks and Other Financial InsƟ tuƟ ons Act CAP B3 
Laws of the FederaƟ on of Nigeria, 2004 (BOFIA), Sec-
Ɵ on 18.

3 Cambridge Dictionary, ‘Debtor’. <https://www.
google.com/search?rlz=1C1CHBD_enNG883NG8
84&sxsrf=ACYBGNTytXNtHH5V0umVh0FZ0iak-I78
Rg%3A1581020993930&ei=QXc8XuW0OOiAhbIPi
qC-4AU&q=cambridge+definition+of+debtor&oq=
cambridge+definition+of+debtor&gs_l=psy-ab.3..0i
71l8.350617.352125..353040...0.3..0.0.0.......6....1..
gws-wiz.RWzwfNijJ44&ved=0ahUKEwil2eaV4r3nAhV
oQEEAHQqQD1wQ4dUDCAs&uact=5> [Last seen 06 
January 2023].
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mortgagor as in the case of a mortgage transac-
tion or, in simple term as the borrower. 

1.3. Guarantor

The Cambridge dictionary defi nes a guaran-
tor as a person who makes certain that some-
thing happens or that something is protected’.4

A guarantor may be the owner of the security 
or someone standing as surety for the debtor. If 
the debtor is not a customer of a particular fi nan-
cial institution, he would need a surety. A surety 
must be a customer of the fi nancial institution 
facilitating the loan and meet a certain required 
fi nancial status.5 Also, when the debtor does not 
have a property commensurate with the loan 
about to be taken from the creditor, a guarantor is 
needed; in this case, the guarantor uses his prop-
erty instead and agrees to be liable should the 
debtor be unable to repay the debt.6

1.4. The Loan debt 

Debt has been defi ned as “Something, espe-
cially money that is owed to someone else…”7 
The debtor is expected to pay the loan debt to 
the secured creditor. It is the money the secured 
creditor has advanced, and the debtor has given 
security. The loan debt is usually comprised of 
the principal sum, the original sum advanced by 
the secured creditor, and the interest, which is a 
particular percentage of the principal sum paid 
as profi t on the loan to the secured creditor. The 
best practice is for the debtor to pay the inter-
est in lump sum as soon as the SCT starts, and 
he then pays the principal sum in installments; 
this practice is known as amortization.8

4 Cambridge DicƟ onary, ‘Guarantor’<hƩ ps://dicƟ onary.
cambridge.org/dicƟ onary/english/guarantor> [Last 
seen 03 January 2023].

5 Yusufu Yilzum Dadem, Property Law PracƟ ce in Nige-
ria (Jos University Press Limited 3rd EdiƟ on, 2015).

6 ibid.
7 Cambridge DicƟ onary, ‘Debt’ <hƩ ps://dicƟ onary.cam-

bridge.org/dicƟ onary/english/debt> [Last seen 03 
January 2023].

8 Alicia Tuovila ‘AmoƟ zaƟ on’ <hƩ ps://www.investo-

1.5. The Security

Security is an asset that is promised by the 
debtor as protection in case he defaults on 
the reimbursement.9 Section 1 (3) (b) (ii) of the 
Failed Banks Act (FBA)10 prohibits naked lending 
by banks. A secured creditor has priority over 
an unsecured creditor,11 and this was upheld in 
First Bank Nigeria Plc v. Nigerian Deposit Insur-
ance Corporation.12 Therefore a borrower needs 
to give security before he can be granted a loan.

2. LEGAL CAPACITY 
OF CERTAIN PARTIES

SCT places no restrictions on anybody le-
gally allowed to enter into contracts in Nige-
ria from being a party to an SCT. It follows that 
once a person can enter into a contract, he can 
enter into SCT because it is a form of contract. 
This further implies that the provisions guiding 
the capacity of specifi c categories of parties to 
a contract also govern those categories when 
they are involved in SCTs.

2.1. Infants

In Nigeria, a person under twenty-one (21) 
cannot enter a legal contract.13 Any contract 
with an infant will be declared null and void 
and unenforceable against the infant. A mort-
gage involving an infant is void and cannot be 

pedia.com/terms/a/amorƟ zaƟ on.asp> [Last seen 03 
January 2023].

9  Net Lawman, ‘What is meant by “security” on a se-
cured loan’ <hƩ ps://www.netlawman.co.uk/ia/secu-
rity> [Last seen 03 January 2023].

10 Failed Banks (Recovery of Debts) and Financial Mal-
pracƟ ces in Banks Act, Cap F2 Laws of the FederaƟ on 
of Nigeria 2004.

11 BOFIA SecƟ on 54.
12 First Bank Nigeria v. Nigerian Deposit Insurance Cor-

poraƟ on (Federal High Court Lagos) Punch Newspa-
per, 28/7/17.

13 Infant Relief Act 1874, A Statute of General Applica-
Ɵ on. SecƟ on 1.
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enforced against the infant.14 For an infant to 
be involved in any contract, he must involve a 
guardian. 

While this provision seems to protect the in-
fant, it remains questionable if it is realistic and 
in line with modern practice. In recent times it 
has been experienced that people under 21 are 
exposed and mature and can make good deci-
sions for themselves. Some of them are already 
university graduates and are working. If they 
can be allowed to work, make money, and save, 
it becomes a question what then is preventing 
them from owning properties and being parties 
to any form of an SCT? Persons above 18 can 
vote in Nigeria15 and be held liable for any of-
fense they commit. If they can take responsibil-
ity for their actions, if they can make decisions 
as to who the leaders in a country should be, 
then they should be able to make personal life 
decisions such as when to take a loan and how 
they choose to go about it and be allowed to 
take responsibility for any default. 

The traditional provision (especially under 
customary and Islamic law), which was upheld 
in Labinjo v. Abake16 that the contractual capac-
ity of a person under customary law begins at 
puberty and can be determined by the physi-
cal development and maturity of the person in-
volved seems a better provision than the strict 
provision generalizing that all persons under 21 
cannot make decisions involving SCT.

It is suggested that the contractual age be 
reviewed and each person dealt with on an in-
dividual basis considering the person’s intel-
lectual capacity, level of education, and area of 
growth, among others. 

2.2. Illiterates

There is no general defi nition of who an illit-
erate is in Nigeria. However, it can be said and 
as held in some cases17 that a person who does 

14 ibid.
15 Electoral Act, 2010. SecƟ on 12.
16 5 NLR 33.
17  Nigeria Law Claz, ‘Capacity to Contract’ <hƩ ps://nige-

not understand the language of the agreement 
is illiterate. Like every other person, illiterates 
can exercise contractual capacity subject to 
certain formalities being complied with while 
preparing the contract agreement. An illiterate 
jurat must be inserted in any agreement involv-
ing an illiterate. The jurat must state that the 
terms of the agreement have been read to the 
illiterate in a language he understands and ex-
plained to him, and he signed the agreement 
upon a full understanding of the terms. So, an 
SCT agreement involving an illiterate must have 
an illiterate jurat.

This provision seems fair to avoid the ma-
nipulation of people who do not understand 
the language of the contract.

2.3. People with Unsound Mind

The general rule is that people with the un-
sound mind can enter into a contract during 
their lucid interval.18 However, a secured credit 
transaction entered into with a person of un-
sound mind is valid and only voidable at the 
instance of the borrower if the secured lender 
was not aware of the insanity or void if the un-
soundness of mind is such that the transaction 
should not have happened at all.19

The term unsound mind has been opined to 
be a broad term that covers numerous cases. It 
becomes questionable if a general law should 
govern all forms of unsoundness of mind cases 
in relation to the contract. 

2.4. Corporations

A company is a legal person and, as such, 
has contractual capacity. However, the capacity 
of a company is limited by its memorandum of 
association and if a statutory company by the 

rianlawclaz.blogspot.com/2017/07/capacity-to-con-
tract.html> [Last seen 06 January 2023]. OƟ toju v. 
Governor of Ondo State (1994) 4 NWLR (Pt.340)518.

18 Hall v. Warren 32 E.R 738.
19 Johnson v. Simmonds (1961) 25 Con. (N.S) 319.
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establishing statute. Any act outside the scope 
of the memorandum of association or the es-
tablishing statute is done໲ultra vires.20 There is 
protection, however, for third parties who are 
involved in any act, conveyance, or transfer of 
property with a company if the sole reason for 
nullity of the transaction would be that it is໲ul-
tra vires. 

2.5. Trustees

Equity will not allow a trustee to unduly sub-
ject the trust property to fi nancial risk, which 
would be to the detriment of the benefi ciaries. 
Therefore, a trustee cannot borrow money us-
ing the trust property as security unless he is 
allowed to do so under the trust instrument.21 
He must, however, protect the benefi ciary's in-
terest at all times, even if he is permitted un-
der the trust instrument to use the property 
as security.

3. RELEVANT MATTERS TO BE 
TAKEN INTO CONSIDERATION 
BY THE SECURED CREDITOR 
TO ENSURE VALIDITY OF A 
SECURED CREDIT AGREEMENT

A secured creditor must ensure that he takes 
certain steps and does certain things to ensure 
that the security truly belongs to the debtor 
and that he will be indemnifi ed if repayment 
becomes impossible. Failure to do so may lead 
to a great loss to the creditor. They include: 

3.1. Having a Written Agreement

For ease of reference and enforcement, an 
agreement evidencing a secured credit transac-
tion should be in writing. There is a legal require-

20 Companies and Allied MaƩ ers Act 2020 SecƟ on 44.
21 I.O. Smith, PracƟ cal Approach to Law of Real Proper-

ty in Nigeria (Ecowatch PublicaƟ ons Limited 2nd edn. 
2007).

ment for the mortgage agreement to be in writing. 
According to Section 4 of the Statute of Frauds 
1677,22 any transaction involving land must be in 
writing; failure to do so makes action arising from 
the transaction unenforceable.23 The written doc-
ument must contain the following to ensure its 
validity: the names and description of the parties, 
the description of the property, statement of the 
principal sum given as a loan, interest payable, 
time and mode of repayment, provision for re-
demption and other terms. The written document 
must be a deed; that it must be໲signed, sealed, 
and delivered໲by both parties. It must be elegant-
ly drafted, and the execution must be properly 
done by all parties such that parties who require 
extra measures to be contained in their execu-
tion clauses should not have the special contents 
missing, such as illiterate jurat. 

3.2. Investigation of Title

In the case of mortgage transactions, there 
are steps that the mortgagee can follow to en-
sure the safety of the security. They are:24 

 ● Physical inspection: the mortgagee 
should visit the land that has been used 
as security and ensure that the land ex-
ists, is located where stated, and does 
not have any encumbrance that would 
prevent a sale should a sale arise. 
E.g., a tomb; 

 ● Traditional evidence: if the land is a fam-
ily land or communal land, the mort-
gagee should search with the principal 
members of the family or community 
leaders, ensuring that they have given 
their consent to the transaction to avoid 
diffi  culties during enforcement;

 ● Search at the land registry: Land Instru-
ment Registration law establishes a land 
registry in each state. It is a place where 

22 A statute of general applicaƟ on. 
23 United Bank of Africa v. Tejumola (1988) SCNJ 173.
24 Elton C. Mpi, ‘How to InvesƟ gate Land in Nigeria’ 

<https://legalpuzzles.wordpress.com/2017/08/03/
how-to-invesƟ gate-Ɵ tle-to-land-in-nigeria/> [Last 
seen 05 January 2023].
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documents relating to land are kept be-
cause, under the Land Use Act,25 owner-
ship of all lands in a state is vested in the 
governor of that state; any transfer made 
in respect of any land must be regis-
tered. A mortgagee should search at the 
land registry (usually for a fee) as this 
will show if there is any encumbrance, 
such as if the land has been mortgaged 
to another creditor;

 ● In Lagos and Abuja, it is important to get 
the consent of the owner of the land be-
fore a search can be conducted. This is a 
good practice and should be done in all 
states as this would put the mortgagor 
in check and may even urge him to be 
honest with the mortgagee;

 ● Search at the company registry: where 
at any point in time the land has been 
owned by a company registered under 
Companies and Allied Matters Act, or the 
mortgagor is a company, search should 
be conducted at the company registry, as 
this would help the mortgagee to know if 
the mortgage is ultra vires or not;

 ● Search at the Probate Registry: the mort-
gagee should ensure that the mortgagor 
if he got the land through a testamenta-
ry document has been granted probate 
in respect of the land. Mere having his 
name in the will does not connote trans-
fer of ownership to him;26 

 ● Court judgment: from time to time lands 
are subject to disputes in court and land 
disputes take years in most cases before 
they are settled. A search by the mort-
gagee at the court where he can obtain 
the certifi ed true copy of any judgment 
relating to the land where necessary 
can save him from the mortgagor using 
a land already subjected to litigation 
and to which he can possibly loose own-
ership or may have lost ownership and 
probably appealing the case, as security. 

25 Land Use Act Cap L5 Laws of the FederaƟ on of Nigeria 
2004. (LUA) SecƟ on 1. 

26 Elton (n14).

3.3. Valuation of Property

Valuation is ‘the analytical process of deter-
mining the current worth of an asset or a com-
pany’.27 It is done to determine the fair value of 
a property.28 This is a procedure expected to be 
done by the secured creditor to ensure there 
is a margin of safety and that he never suff ers 
a loss if the need for the sale of the property 
arises. The secured lender should ensure the 
valuation report makes provision for the fol-
lowing, among others:29 state of the economy as 
at the date of valuation, location of the proper-
ty, physical features, suitability of the property 
for lending, demand for the property, valuation 
method used, the amount the property is worth 
now and proposed worth after the term of the 
loan and so on.30

3.4. Compliance with Planning 
Regulation

Planning regulation is a system of land use 
restrictions and proposals regulating the ex-
ploitation and development of land in a partic-
ular place.31 In Nigeria, the planning law is the 
Nigerian Urban and Regional Planning Act.32

It has become pathetic that one main chal-
lenge of real estate in Nigeria is the lack of com-
pliance with planning regulation provisions. 
Several builders and landowners are not even 
aware of the existence of planning regulations, 
and they go ahead to build houses where hous-
es should not be built, places that should be 

27 James Chen, ‘ValuaƟ on Defi nƟ on’< hƩ ps://www.in-
vestopedia.com/terms/v/valuaƟ on.asp> [Last seen 07 
January, 2023].

28 ibid.
29 Oluwunmi Adedamola and Omolade Akinjare and 

Joshua Opeyemi, ‘What Lenders Want from Mortgage 
ValuaƟ on Reports: A Survey of Nigeria Banks’ (2013) 
2 InternaƟ onal Journal of Economy, Management and 
Social Sciences.

30 ibid.
31 J.A. Omotola, ‘Planning Law in Nigeria’ (1991) 13(4) 

Third World Planning Review.
32 N0. 88 1992 CAP N138 Laws of the FederaƟ on Nigeria 

2004.
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commercial areas are made into residential and 
vice-versa; people build where roads should be 
constructed and so on. All these are violations 
of planning regulations and, in turn, lead to the 
destruction of property by the government, di-
saster such as fi re outbreak which is often un-
controllable, and so on. 

It is expected that landowners should seek 
planning permission before constructing on 
land. The mortgagee must ensure that the land 
or building being used as security is eff ective-
ly covered by planning permission and that the 
planning permission is religiously obeyed, not 
the case that a planning permit is obtained for 
a bungalow to be built and a story building is 
built instead. 

3.5. Immediate or Subsequent 
Acquisition

The constitution provides that every citizen 
of Nigeria has the right to own both moveable 
and immovable property.33 Also, as earlier stat-
ed, ownership of all lands is vested in the Gov-
ernor of a state. This means that although a Ni-
gerian can own land, such right is subject to the 
interests of the Governor of a state and hence 
the reason why any form of alienation without 
the Governor’s consent is prohibited.34 The Gov-
ernor reserves the right to take possession of 
the land at any point in time for overriding pub-
lic interest.35 Examples of overriding interests 
are:36 exclusive government use or for general 
public use, use in connection with sanitary im-
provements of any kind, land required for min-
ing purposes and so on.

The statutory owner of the land has a right 
to be informed of the acquisition and, as such, 
must be given a personal notice of revocation 
of his right of occupancy stating the reason for 
the acquisition and that compensation would 

33  ConsƟ tuƟ on of the Federal Republic of Nigeria 1999, 
CAP C3 Laws of the FederaƟ on of Nigeria 2004. Sec-
Ɵ on 43.

34 LUA SecƟ on 22. 
35 LUA SecƟ on 28.
36 LUA SecƟ on 51

be paid.37 The statutory owner can protest ac-
quisition is not within the confi nes of the over-
riding public interest.

A mortgagee should ensure that the land 
is not already subject to the acquisition or, if 
subject to acquisition during the terms of the 
loan, that he is aware and duly compensated. 
He can confi rm this by checking the red copy 
of the survey plan and being sure that the term 
“free from acquisition” is boldly written on it.

3.6. Integrity Test

The lender must conduct an integrity test on 
the debtor to ensure that he is a person of his 
own words and he is truly who he parades him-
self to be. If he claims to own certain properties 
or has certain social and political connections, 
the secured creditor should investigate and 
be sure the information is accurate. Where the 
lender is a company such as a fi nancial insti-
tution, the directors and managers of the bank 
must ensure that due diligence is put in place 
to ensure the borrower's integrity. They should 
ensure that loans are not granted to insolvent 
persons.38 This is essential because, according 
to Section 12 (2) of the Failed Banks Act, direc-
tors, shareholders, and corporate offi  cers of 
banks are liable for any loss the bank runs into 
because of unprofessional lending practices.

 3.7. There Must be a Provision 
for Insurance of the Security

An insurance provision in the loan agree-
ment is made to provide for what will happen in 
the event of any damages or destruction done 
to the property. It is an essential provision be-
cause the transaction is dependent on securi-
ty. Any damage or destruction to the property 
would adversely aff ect the right of the parties, 
and in most cases, the mortgagee would be the 

37 Olatunji v. Military Governor of Oyo State (1994) LPELR 
14116.

38 CAMA SecƟ on 280.
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one to experience the most signifi cant loss be-
cause he may not be able to recover the mort-
gage debt and also the security with which he 
would have sought indemnifi cation has been 
destroyed. 

Content of an insurance provision:
1. The party to insure the property in whose 

name the insurance policy will be tak-
en out. It is advisable that the secured 
creditor insures the property during the 
term of the loan and then charge the 
debtor the premium paid with the loan 
debt. If, on the other hand, the debtor 
insures, the secured creditor should be 
made his lawful attorney so that he can 
also access the money upon damage to 
the property. With regards to Mortgage 
by deed, the mortgagee has the right to 
insure and keep insured against loss or 
damage by fi re any building, or any ef-
fects or property of an insurable nature…
and the premium paid for any such insur-
ance shall be in a charge on the mort-
gaged property or estate or interest, in 
addition to the mortgage money;39 

2. The risk to be insured against and this 
is determined by the use to which the 
property is put, the location of the prop-
erty, e.g., is it erosion-prone, is it in a 
fl ooded area etc. the nature of the prop-
erty, and if there is the existence of any 
government policy, e.g., the government 
could state that all property in a certain 
area must be insured against fi re; 

3. The insurance company to be used and 
must be a reputable company;

4. The amount of the insurance premi-
um must not be an outrageous amo-
unt of money;

5. The date of commencement of the insur-
ance policy. The duration of the policy 
must be clearly stated, and the secured 
creditor should ensure it covers the term 
of the loan;

39 Property and Conveyancing Law, Cap 100 Laws of West-
ern Nigeria 1959 SecƟ on 123 (1) (ii), Conveyancing and 
Laws of Real Property Act 1881 SecƟ on 19 (1) (ii).

6. The application of the insurance money 
in the event of damage, whether to use 
it to reinstate the property or not. If the 
secured creditor has done the insurance, 
the secured creditor, upon receipt of the 
insurance money, would disburse the 
funds fi rst to pay off  the principal sum 
and interest owed him by the debtor and 
then render the remaining amount to the 
debtor. As such, the mortgagee would 
not have to wait to reinstate the dam-
aged property as this may never happen 
or may take time and make it harder for 
the creditor to enforce the loan agree-
ment. The parties may agree that the 
application of the insurance money in 
the event of damage should be made 
in such a way that it will negate S.67 of 
the Insurance Act,40 which provides that 
every property that is destroyed by fi re 
must be reinstated. Whatever the case 
may be, the parties are expected to 
agree on applying the insurance money 
to avoid dispute.
The provision for insurance is essential 

because if there is no insurance provision, 
the creditor will lose the security to dam-
age and not be entitled to any reimburse-
ment because he cannot compel the debtor 
to surrender the insurance money to him if 
damage occurs to the property.

CONCLUSION

SCTs are delicate transactions; they involve 
the parties to be extra careful and exercise 
due diligence to ensure that the transactions 
run smoothly. The basic legal requirements are 
put in place to ensure that the secured credi-
tor and the debtor are both safe regarding the 
transaction. 

There are several provisions on due dili-
gence to be expected from the parties involved 
legally while the law protects the mortgag-

40 Insurance Act 2003 Cap 4 Laws of the FederaƟ on of 
Nigeria 1990. 
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or with the phrase “once a mortgage always a 
mortgage”41 and some other rights to ensure 
he is not manipulated because of urgent need 
for money, the law also protects the mortgagee 
who is expected to ensure that the collateral is 
secured and once secured he can use it to en-
force his right under the transaction agreement 
and he must be seen to be indemnifi ed.

The capacities of diff erent parties were dis-
cussed, and specifi c questions and suggestions 
were made on the position of law concerning 
the ability of some parties to be involved in 
SCTs hence till any amendment is made the 
SCTs should not aff ect those stipulated not to 
be applied to avoid suff ering a loss that could 
have been prevented.

 ● The age of infants should be reviewed 
and made uniform: there are various 
provisions on the age of persons who 
fall within the infant category in Nigeria. 
There is the age stipulated in the Elec-
toral Act. There is an age specifi ed in the 
Child Right Act and an age defi ned in 
the Infant Relief Act. It is believed that 
a general age should be adopted, and a 

41 Owoniboys Tech. Services Ltd v. Union Bank of Nigeria 
Ltd (2003) JELR 15757 (SC).

law should be made to this eff ect; this 
law should also replace the outdated In-
fant Relief Act of 1874.

 ● Awareness for planning regulations: one 
of the signifi cant problems with the en-
forcement of laws in Nigeria is the lack of 
understanding of the existence of those 
laws. Eff orts should be made to edu-
cate the members of the public about 
the laws in existence, how they apply 
to them, the reasons for enacting them, 
and the consequences of not complying 
with them.

 ● Title investigation should be made easier 
through online platforms: in developed 
countries, information about a particu-
lar sector is found online. Information 
about every land in Nigeria should be 
made available in an online database 
which should be created for the land 
registry. Every transaction that has oc-
curred or is occurring with land should 
be on the database. That way, investiga-
tion of the title would be done easily and 
more eff ectively.
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ABSTRACT

Because of the role that commercial banks play in today’s fi nan-
cial and banking system, this article discusses the activity of com-
mercial banks with regard to how money (commercial bank money) 
is created. By exploring the nature of the fractional reserve bank-
ing system, this article establishes that commercial banks are not 
mere fi nancial intermediaries but rather exclusive money creators. A 
critical legal analysis of this money creation process concludes, with 
solid supporting arguments, that commercial bank money is riddled 
with legal violations and harmful socioeconomic eff ects, which are 
inevitably borne by the individual and society in the form of ‘privat-
izing the profi ts of money creation’ and ‘socializing the losses and its 
outrageous fi nancial burden’. 

KEYWORDS: Commercial banks, Fractional reserve banking, Legal 
Analysis, Money creation
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INTRODUCTION

The fact that things are scarce everywhere 
is, for us as humans, the most fundamental eco-
nomic reality of our existence. We don't have 
enough resources to accomplish all of our goals. 
Time is limited, and so are all other available re-
sources. This compels us to carefully and wisely 
choose how to use (or not use) these resourc-
es. The use of all means of action is basically 
governed by the law of diminishing marginal 
value,໲which stipulates that the marginal value 
(relative importance) of any unit of an econom-
ic good for its owner decreases with the control 
and acquisition of a greater overall supply of this 
good, and vice versa. For example, the marginal 
value of a sip of water (additional) is very diff er-
ent for a person stranded in a desert than for 
the same person diving and swimming in a lake. 
Therefore, the creation (production) of addition-
al units of money makes money less valuable for 
the owners of these additional units, especially 
when compared to all other goods and services. 
Consequently, buyers of goods and services will 
tend to pay more in exchange for these goods 
and services; in turn, sellers of these goods and 
services will tend to demand higher money com-
pensations. In short, money generation results 
in a propensity for prices to rise, even though 
this may occur gradually over time in a process 
that has a varied impact on each price. 

To legally analyze the process of money 
creation in today’s banking system, this arti-
cle fi rst explores the role of commercial banks 
by providing evidence pointing to the fact that 
commercial banks are not fi nancial intermedi-
aries but rather (de facto) private entities with 
an exclusive right (privilege) to create money 
out of thin air. The article adopts a descrip-
tive-analytical approach to explore the nature 
of commercial bank money under fractional 
reserve banking as it builds its arguments and 
portrayal of the fractional reserve system on 
previous empirical research backed with asser-
tions of experts and practitioners in the fi eld 
of fi nance and banking. After that, the research 
paper delves into the discussion with a critical 

analysis of this money creation or production 
process from diff erent legal perspectives. The 
article concludes, with irrefutable supporting 
arguments, that commercial bank money is 
blatantly harmful to the individual and society, 
with many legal violations at its core.

Some of the most infl uential and pertinent 
previous research on the subject came from 
Huerta de Soto1 (2006) and Hulsmann2 (2008); 
they both off er comprehensive analysis in their 
legal examination of the fractional reserve 
banking system, Bagus & Howden, (20103, 20114) 
contributed to the subject by arguing against 
free banking as it is conceptualized by the likes 
of Selgin5 (1988), who in turn responded to their 
arguments (2011) with his rebuttal6 (article). My 
article builds and expands on the works men-
tioned above by delving, with new perspectives 
and arguments, deeper into the nature of this 
process of money creation by commercial banks 
to expose its inherent socio-economic and le-
gal harms and defects that essentially consti-
tute blatant violations of the legal framework.

What is money? And how is it created (com-
mercial bank deposit money)? 

Most attempts to defi ne money focused on 
its functions. It is anything that is generally ac-
cepted by law in the fulfi llment of obligations 
and is used as an intermediary in the exchange, 
as a unit of account, as a store of value, and as 

1 J. Huerta de Soto, Money, Bank Credit, and Economic Cy-
cles, Ludwig Von Mises InsƟ tute, Auburn, AL., 2006.

2 J. G. Hulsmann, The Ethics of Money ProducƟ on, Ludwig 
Von Mises InsƟ tute, Auburn, AL., 2008.

3 P. Bagus & D. Howden, ‘FracƟ onal Reserve Free Banking: 
Some Quibbles.’ Quarterly Journal of Austrian Econom-
ics, vol. 13, no. 4, 2010, pp. 29-55, <hƩ ps://mpra.ub.uni-
muenchen.de/79590/1/MPRA_paper_79590.pdf> [Last 
seen 15 December 2022].

4 P. Bagus & D. Howden, ‘Unanswered Quibbles: George 
Selgin SƟ ll Gets It Wrong With FracƟ onal Reserve Free 
Banking’, Revista Procesos de Mercado, vol. 8, no. 2, 
July 2011, pp. 83-111, <hƩ p://dx.doi.org/10.52195/
pm.v8i2.248>

5 G, Selgin, The Theory of Free Banking: Money Supply un-
der CompeƟ Ɵ ve Note Issue, Rowman and LiƩ lefeld, New 
Jersey, 1988.

6 G, Selgin, ‘Mere Quibbles: Bagus and Howden's CriƟ que 
of The Theory of Free Banking’, April 4, 2011, <hƩ p://dx.
doi.org/10.2139/ssrn.1800813> 
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a tool for settling deferred or future payments. 
Scitovsky argues that money໲“is a diffi  cult con-
cept to defi ne, partly because it fulfi lls not one 
but three functions, each of them providing a 
criterion of moneyness … those of a unit of ac-
count, a medium of exchange, and a store of 
value”.7 Standard textbooks defi ne money as 
any medium that is commonly considered to 
have the following three properties: (1) store of 
value, which allows money holders to conserve 
purchasing power over time; (2) unit of account, 
which serves as a reference in which the value 
of goods and services is measured; and (3) me-
dium of exchange, which makes it ideal to settle 
transactions.8 

For this research, I will include the defi nition 
of the form of money that this paper’s discus-
sion part will revolve around; commercial bank 
money (deposit money). The portion of the to-
tal money stock held by non-bank agents in the 
form of electronic bank deposits is what we call 
commercial bank money. While keeping sys-
tem-wide money stocks constant, bank custom-
ers (commercial bank money holders) turn their 
commercial bank money into physical cash back 
and forth (similar to transferring funds elec-
tronically across banks). So when banks lend 
money (granting a loan), they create a deposit 
(money). Therefore, lending adds to the bank’s 
total money stocks, while loan repayments de-
stroy its total money stocks accordingly. In con-
trast, non-bank lending refers to a transfer of 
(already) existing legal money stocks from one 
economic agent to another. Hence, through a 
debt, one economic agent subtracts from its 
money holding and adds to another’s.9

First, I must briefl y tackle Fractional Re-
serve Banking, as it is an essential component 
of all today’s modern economies. The practice 

7 T. Scitovsky, Money and the Balance of Pay-
ments, 1st edn, Routledge, 1969, p. 1, <hƩ ps://doi.
org/10.4324/9781315438924>

8 N.G. Mankiw, Macroeconomics, 7th edn, Worth Publish-
ers, New York, 2010, pp. 80-81.

9 M. Gross & C. Siebenbrunner, ‘Money CreaƟ on in Fiat 
and Digital Currency Systems’, IMF Working Paper, 
WP/19/285, December 2019, pp. 8-9, <hƩ ps://doi.
org/10.5089/9781513521565.001>

of lending out most, but not all, of the depos-
its held by bankers (institutions) was fi rst de-
veloped in Europe in the 16th century and has 
been followed ever since. To protect the bank 
in the event that many or all of its depositors 
demanded cash at the same time, the practice 
of holding a fraction in reserve was initially 
instituted. Fractional reserve banking allows 
banks to “create money” through lending, thus 
increasing the money supply during periods of 
economic expansion and growth, whether it is 
mandated by caution or a system of banking 
regulations. The majority of economics text-
books assert that banks “create” money. ”Eighty 
percent of the bank deposits are loaned out, but 
they’re still considered as being ‘in the bank”.10 

Throughout the era of gold trading, Gold-
smiths observed that not everyone demanded 
their deposits simultaneously, which essential-
ly opened the door for fractional banking to 
exist. People received promissory notes when-
ever they deposited their silver and gold coins 
at goldsmiths. Later, the notes were recognized 
as a valid medium of exchange, and their own-
ers used them in commercial transactions. The 
goldsmiths understood that not every saver/
depositor would withdraw his deposits at the 
same time because depositors used the notes 
directly in trade. Therefore, goldsmiths started 
issuing loans and bills with high interest rates 
along with the storage fee they were charging 
the deposits. Eventually, the goldsmiths turned 
from being safe-keepers of valuables to inter-
est-paying and interest-earning banks. Later, 
history revealed that whenever the note-hold-
ers lost faith in the goldsmiths, they would with-
draw all their deposits simultaneously, leaving 
the bank (goldsmith) insolvent due to the lack 
of reserves to support the mass withdrawals. 
This prompted governments to develop laws to 
establish a central institution (agency) to con-
trol and regulate the banking industry. In this 

10 FoundaƟ on For Teaching Economics, ‘AcƟ vity 6: Show Me 
the Money! A FracƟ onal Reserve Banking SimulaƟ on’, Ō e 
[website], <hƩ ps://www.Ō e.org/teachers/teacher-re-
sources/lesson-plans/efiahlessons/show-me-the-mon-
ey-acƟ vity/> [Last seen 13 December 2022].
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regard, Sweden established the fi rst central 
bank in 1668, and the rest of the world followed. 
Central banks became in charge of regulating 
commercial banks, setting reserve require-
ments, and, more importantly, they became the 
lender of last resort to any commercial bank af-
fected by banks runs.11

Professor Salerno testifi ed before the U.S. 
house of representatives and had this to say 
when asked about fractional reserve banking: 
“Fractional reserve banking occurs when the 
bank lends or invests some of its deposits pay-
able on demand and retains only a fraction in 
cash reserves, hence the name “fractional re-
serve banking”. All U.S. banks today engage in 
fractional reserve banking.”12 Similarly, Profes-
sor Cochran stated, “Fractional reserve banks 
developed from two separate business activities: 
banks of deposit, or warehouse banking, where 
banks off ering transaction service for a fee; and 
banks of circulation or fi nancial intermediaries. 
Circulation banking, if clearly separated from 
deposit banking, reduces transaction costs and 
enhances the effi  ciency of capital markets, lead-
ing to more savings, investment, and economic 
growth. Fractional reserve banking combined 
these two types of banking institutions into 
one: a single institution off ering both transac-
tion services and intermediation services. With 
the development of fractional reserve banking, 
money creation--either through note issue or 
deposit expansion--and credit creation became 
institutionally linked. Banks create credit if 
credit is granted out of funds especially created 
for this purpose. As a loan is granted, the bank 
prints bank notes or credits the depositor on ac-
count. It is a creation of credit out of nothing. 

11 Corporate fi nance insƟ tute team, ‘FracƟ onal Banking’, 
Corporatefi nanceinsƟ tute [website], <hƩ ps://corporate-
financeinstitute.com/resources/economics/fraction-
al-banking/> [Last seen 28 December 2022].

12 J. T. Salerno, ‘FracƟ onal Reserve Banking and The Federal 
Reserve: The Economic Consequences of High-Powered 
Money’, Hearing Before The SubcommiƩ ee on DomesƟ c 
Monetary Policy and Technology of The CommiƩ ee on 
Financial Services, U.S. House of RepresentaƟ ves, 112th 

Congress, 2nd Session, June 28, 2012, <hƩ ps://www.gov-
info.gov/content/pkg/CHRG-112hhrg76112/html/CHRG-
112hhrg76112.htm> [Last seen 21 November 2022).

Created credit is credit granted independently 
of any voluntary abstinence from spending by 
holders of money balances”.13 

Some economics textbooks claim that com-
mercial banks must hold only a fraction of cus-
tomer deposits as reserves and may use the 
rest to grant loans to borrowers. However, when 
awarding loans, commercial banks merely ac-
cept promissory notes in exchange for credit 
that they deposit (digitally) in the borrower’s 
account. Hence, deposits to the borrower’s ac-
count, as opposed to giving loans in the form of 
cash or currency, are part of the process banks 
use to create money. Because of this, whenev-
er a bank grants a loan, it generates new mon-
ey, increasing the total amount of money in 
circulation. For instance, when a person takes 
out a $100,000 mortgage loan, the bank cred-
its the borrower’s account with the appropriate 
amount rather than handing him currency or 
cash equal to the loan’s value.14

In an attempt to defend fractional reserve 
banking and commercial bank money, Rendahl 
and Freund said: “In recent years, some have 
claimed that banks create money ‘ex nihilo’. 
This column explains that banks do not create 
money out of thin air. From an economic view-
point, commercial banks create private money 
by transforming an illiquid asset (the borrower’s 
future ability to repay) into a liquid one (bank 
deposits)”.15 Notice how they considered ‘some-
one’s ability to repay in the future’ an illiquid 
asset, I am not going to focus on this debatable 
claim but rather examine how they portrayed 
the granting of a loan as an exchange of a bor-
rower’s promise to pay back in the future for 
what they considered a liquid asset ‘bank de-
posits’. This begs the question: where did the 
bank get the liquid asset? Only three possibil-
ities are conceivable in this context; a) prior to 
the borrower’s demand for the loan. The bank 

13 Ibid, J. P. Cochran.
14 Corporate fi nance insƟ tute team, Para. 4.
15 P. Rendahl & L. B. Freund, ‘Banks do not create money 

out of thin air’, Centre for Economic policy research cepr 
[website], 14 December 2019, <hƩ ps://cepr.org/voxeu/
columns/banks-do-not-create-money-out-thin-air> [Last 
seen 17 December 2022].



M
ej

d 
Au

re
s 

Be
nl

al
a

54 samarTali samarTali dada msoflio msoflio #25,  მარტი, 2023

www.lawandworld.ge

already had the money in its possession (bank’s 
liquid money – i.e. investors/savers money de-
posited with the bank), b) the bank created the 
money demanded by the borrower ‘instantly’ as 
soon as he approached it for the loan (comput-
er inputs into the borrower’s deposit account) 
and c) the bank turned the borrower’s prom-
ise (ability) to pay in the future into an instant 
liquid asset (deposit money) which is exact-
ly similar to what Rozeff 16 tried to argue in his 
defense of the fractional reserve banking by 
claiming that when banks grant loans they cre-
ate new money in the form of a purchase of the 
borrower’s IOU in exchange of the bank's IOUs, 
so ultimately the money in this magical context 
belongs to the borrower in the fi rst place and 
yet the bank loaned him ‘his own future mon-
ey’ with an obligation of him relinquishing the 
same amount of money to the bank in the fu-
ture (plus interest)!! So the granted loan is ba-
sically computer inputs banks add to the bor-
rower’s account. It is like ‘the bank’ saying I will 
lend you money that I don’t have (did not exist 
until you (the borrower) demanded it) because 
I have a right and privilege (by law) to create 
it (computer inputs) as soon as you demand it 
(need it). I am exchanging (trading) something 
that do not exist (new deposit money) for an-
other thing that do not exist yet ‘today’, which is 
your ability (promise) to pay in the future. How 
can this not be creating money out of nothing?! 
Moreover, they cannot explain where did they 
get the liquid asset (bank deposits), as their 
premise would only make sense if the liquid as-
set they were referring to came from savings/
investments (i.e., saving deposits), which in re-
ality does not.

So are commercial banks fi nancial interme-
diaries? Do they create money out of thin air? 
Werner17 (2014) (2014) examined the three hy-

16 M. Rozeff , ‘Rothbard on FracƟ onal Reserve Banking: A Cri-
Ɵ que’, The Independent Review, vol. 14, no. 4, 2010, p. 500, 
<https://www.independent.org/pdf/tir/tir_14_04_02_
rozeff .pdf> [Last seen 20 September 2022].

17 R. A. Werner, ‘Can banks individually create money out 
of nothing? — The theories and the empirical evidence’, 
InternaƟ onal Review of Financial Analysis, vol. 36, 2014, 
pp. 1-19, <hƩ p://dx.doi.org/10.1016/j.irfa.2014.07.015>

potheses (theories) that are recognized in the 
literature. The fi nancial intermediation theory 
of banking contends that banks are simply in-
termediaries, gathering deposits to be lent out 
like other non-bank fi nancial institutions. The 
fractional reserve theory of banking holds that 
while individual banks are merely fi nancial in-
termediaries and cannot create money, they 
do so through systemic interaction as a group. 
The third theory, known as the “credit creation 
theory of banking,” holds that every single bank 
can create money “out of nothing” when it ex-
tends credit. Which of the theories is correct 
has signifi cant ramifi cations for research and 
policy. Unexpectedly, no empirical study has, 
up until now, tested the theories, despite the 
ongoing controversy. Werner carried out an 
empirical test whereby a loan is taken (borrow 
money) from a cooperating bank while its inter-
nal records are being scrutinized and monitored 
to determine whether the bank transferred 
funds from other accounts—within or outside 
the bank—or if they were created from scratch 
when making the loan available to the borrow-
er. For the fi rst time using empirical evidence, 
Werner’s study proved that banks individually 
create money out of thin air. The banks inde-
pendently create (in his own words) the “fairy 
dust” that serves as the money supply. Accord-
ing to Werner’s study, customer deposits are 
accounted for on the fi nancial institution’s bal-
ance sheet. The fi nancial intermediation theory, 
which contends that banks are not unique and 
are essentially undiff erentiated from non-bank 
fi nancial institutions that must keep customer 
deposits off  the balance sheet, confl icts with 
the empirical evidence provided by Werner’s 
study. While non-bank fi nancial institutions re-
cord customer deposits off  their balance sheet, 
banks treat customer deposits very diff erently. 
Werner discovered that the bank treats custom-
er deposits as a loan to the bank, which is why 
they are listed under the heading “claims by 
customers.” This concords with the legal anal-
ysis of the demand deposit (current account) I 
previously conducted18 (2022). Therefore, only 

18 M. A. Benlala, ‘A ScruƟ ny of The Demand Deposit (Cur-
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the credit creation theory or the fractional re-
serve theory of banking can reconcile and make 
sense of these fi ndings.

The following statements are some valuable 
quotes from past and current literature: 

Schumpeter (1912): “It is much more realis-
tic to say that the banks ‘create credit’, that is, 
that they create deposits in their act of lending, 
than to say that they lend the deposits that have 
been entrusted to them. And the reason for in-
sisting on this is that depositors should not be 
invested with the insignia of a role which they 
do not play. The theory to which economists 
clung so tenaciously makes them out to be sav-
ers when they neither save nor intend to do so; 
it attributes to them an infl uence on the ‘supply 
of credit’ which they do not have.”19

Keynes (1930): “... [a bank] may itself pur-
chase assets, i.e. add to its investments, and 
pay for them in the fi rst instance at least, by 
establishing a claim against itself. Or the bank 
may create a claim against itself in favour of 
a borrower, in return for his promise of subse-
quent reimbursement; i.e. it may make loans or 
advances.”20 

Minsky (1986): “Money is unique in that it is 
created in the act of fi nancing by a bank and is 
destroyed as the commitments on debt instru-
ments owned by banks are fulfi lled. Because 
money is created and destroyed in the normal 
course of business, the amount outstanding is 
responsive to the demand for fi nancing. [.] Bank-
ing is not money lending; to lend, a money lend-
er must have money. The fundamental banking 
activity is accepting, that is, guaranteeing that 
some party is creditworthy. [...] When a banker 
vouches for creditworthiness or authorizes the 
drawing of checks, he need not have uncommit-
ted funds on hand. He would be a poor banker 
if he had idle funds on hand for any substan-

rent Account) through the Lenses of Law And Islamic 
Jurisprudence’, Law and World, vol. 8, no. 4, December 
2022, pp. 16-33, <hƩ ps://doi.org/10.36475/8.4.2>

19 J. Schumpeter, The Theory of Economic Development, 
Harvard University Press, MassachuseƩ s, 1949, pp. 97-
98.

20 J. M. Keynes, A TreaƟ se on Money, Macmillan and Co., 
London, 1930, p. 21.

tial time. In lieu of holding non-income-earn-
ing funds, a banker has access to funds. Banks 
make fi nancing commitments because they can 
operate in fi nancial markets to acquire funds as 
needed; to so operate, they hold assets that are 
negotiable in markets and hold credit lines at 
other banks.”21

Berry et al. (2007): (The Bank of England 
Quarterly Bulletin): “When banks make loans, 
they create additional deposits for those that 
have borrowed the money.”22

Constâncio (2011): (Vice President, the Eu-
ropean Central Bank, 2010-18): “It is argued by 
some that fi nancial institutions would be free to 
instantly transform their loans from the central 
bank into credit to the non-fi nancial sector. This 
fi ts into the old theoretical view about the cred-
it multiplier according to which the sequence of 
money creation goes from the primary liquidity 
created by central banks to total money supply 
created by banks via their credit decisions. In re-
ality the sequence works more in the opposite 
direction with banks taking fi rst their credit de-
cisions and then looking for the necessary fund-
ing and reserves of central bank money.”23

King (2012): (Governor, the Bank of England, 
and Chairman, the Monetary Policy Committee, 
2003-13): “When banks extend loans to their 
customers, they create money by crediting their 
customers’ accounts.”24

Turner (2013): (Chairman, Financial Services 
Authority, UK, 2008-13): “Banks do not, as too 
many textbooks still suggest, take deposits of 
existing money from savers and lend it out to 
borrowers: they create credit and money ex ni-
hilo – extending a loan to the borrower and si-

21 H. P. Minsky & H. Kaufman, Stabilizing an unstable econ-
omy, Vol. 1, McGraw-Hill, New York, 2008, pp. 256, 278.

22 S. Berry, R. Harrison, R. Thomas & I. Weymarn, ‘Interpret-
ing movements in broad money’, Bank of England Quar-
terly BulleƟ n Q 3, 2007.

23 V. Constancio, ‘Challenges to monetary policy in 2012’, 
Speech at 26th InternaƟ onal Conference on Interest Rates, 
Frankfurt am Main, 8 December 2011, p. 5, <hƩ ps://
www.bis.org/review/r111215b.pdf> [Last seen 28 No-
vember 2022].

24 M. King, ‘Speech to the South Wales Chamber of Com-
merce at the Millennium Centre’, Cardiff , October 23rd, 
2012.
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multaneously crediting the borrower’s money 
account. That creates, for the borrower and thus 
for real economy agents in total, a matching 
liability and asset, producing, at least initially, 
no increase in real net worth. But because the 
tenor of the loan is longer than the tenor of the 
deposit – because there is maturity transforma-
tion – an eff ective increase in nominal spending 
power has been created.”25

Bank of England (2014): “One common mis-
conception is that banks act simply as inter-
mediaries, lending out the deposits that savers 
place with them… rather than banks lending out 
deposits that are placed with them, the act of 
lending creates deposits — the reverse of the se-
quence typically described in textbooks… When-
ever a bank makes a loan, it simultaneously cre-
ates a matching deposit in the borrower’s bank 
account, thereby creating new money.”26 So the 
Bank of England has come forward clearly in 
support of the credit creation theory.

Bundesbank (2017): “Bank loans to non-
banks are the most important money-creating 
transaction in terms of quantity…long-term ob-
servations have found that lending is the most 
signifi cant factor propelling monetary growth.”27 

THE LEGAL ANALYSIS

After establishing that banks are not fi -
nancial intermediaries by putting forward ir-
refutable economic arguments and empirical 
evidence asserting that they໲do໲create money 

25 A. Turner, ‘Credit, Money and Leverage’, Conference 
on: Towards a Sustainable Financial System, Stock-
holm School of Economics, September 12th, 2013, p. 3, 
<https://cdn.evbuc.com/eventlogos/67785745/turner.
pdf> [Last seen 13 December 202]).

26 Bank of England, ‘Money creaƟ on in the modern econ-
omy’, Quarterly BulleƟ n, Q1, 2014, <hƩ ps://www.ban-
kofengland.co.uk/-/media/boe/files/quarterly-bulle-
Ɵ n/2014/money-creaƟ on-in-the-modern-economy.pdf> 
[Last seen 13 December 2022].

27 Bundesbank, ‘The role of banks, non-banks and the 
central bank in the money creaƟ on process’, Monthly 
Report 2017, <hƩ ps://www.bundesbank.de/resource/
blob/654284/df66c4444d065a7f519e2ab0c476df58/
mL/2017-04-money-creaƟ on-process-data.pdf> [Last 
seen 13 December 2022].

(out of thin air) in reality, let us delve into the 
interlocked socioeconomic and legal aspects of 
these fi ndings. The legal doctrines that support 
and justify fractional reserve banking have not 
been founded on previously established legal 
precepts that gave rise to specifi c legal acts. In-
stead, they have been drafted and set໲ex post 
facto.໰It was crucial for the banks and their ad-
vocates to fi nd suffi  cient legal grounds to pre-
serve the network of vested interests that frac-
tional-reserve banking generates “for them” 
overall.28 

First, the acts of using depositors’ money 
and/or issuing deposit receipts for a greater 
amount than is deposited share a common trait 
with all other illegal acts of misappropriation, 
which have always been the focus of doctrinal 
analysis by criminal law specialists. Because 
of this, the similarities between the two sets 
of actions are so striking that theorists could 
not remain unmoved by this legal inconsis-
tency. Unsurprisingly, signifi cant eff orts have 
been made to justify what is utterly unjustifi -
able: to make it acceptable and legal from the 
perspective of general legal principles to mis-
appropriate funds deposited for safekeeping 
and to issue ‘unbacked’ deposit receipts with-
out having the corresponding deposited mon-
ey in reserves. There are two main categories 
of doctrinal justifi cations for using a fraction-
al reserve in a demand deposit (current ac-
count). The fi rst group sought to resolve the 
confl ict by characterizing the demand deposit 
as a loan; this has been extensively discussed 
and refuted based on Issues pertaining to the 
debtor-creditor relationship, the standard-form 
contract and the contractual discretionary pow-
er, the duplicate property titles and availability 
of funds, the distinguishable economic and le-
gal purposes of the two contracts.29 The second 

28 Huerta de Soto, p 115.
29 For more on this parƟ cular issue, you can see M.A. Ben-

lala, ‘The CharacterizaƟ on of the Demand Deposit as a 
Loan under FracƟ onal Reserve Banking: A CriƟ cal Legal 
Analysis,’ PerspecƟ ves of Law and Public AdministraƟ on, 
vol. 11, no. 4, December 2022, pp. 638-649, <hƩ ps://
www.adjuris.ro/revista/arƟ cole/An11nr4/16. M.A. Ben-
lala.pdf> [Last seen 03 January 2023].
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group of theorists recognize the fundamental 
distinctions between the loan and demand de-
posit contracts but concentrate their focus on 
their newly developed legal concept of “avail-
ability” and maintain that this notion must be 
interpreted “in a loose manner,” which means 
that bankers should only be required to make 
their investments “in a prudent manner” and to 
always comply with regulations and bank leg-
islation. The notion of availability being rede-
fi ned is irrelevant and a mere leap into the un-
known.30 First, banks continue to treat deposits 
like loans and invest them in private business 
deals accordingly, while depositors continue to 
make deposits with the primary goal of trans-
ferring custody and safekeeping of their money 
while maintaining its full availability. In other 
words, the forced attempt to redefi ne the idea 
of availability did not make the legal logic’s in-
consistency any less apparent. Moreover, from 
the point of view of private law, the general 
guideline of “prudent” use of resources com-
bined with the “calculation of probabilities” is 
far from suffi  cient to guarantee that fractional 
reserve banks will always be able to honor all 
repayment requests. Au contraire, it carelessly 
starts a process that, at least once every few 
years, inevitably leads to a loss of trust in banks 
and a massive, unforeseen withdrawal of de-
posits.31 Availability has also been depicted as 
the compliance of the private banks with the 
entire structure of government banking legis-
lation. However, this is another blatantly artifi -
cial requirement that aims to shift the unsolved 
problem with regards to legally defi ning the 
fractional-reserve bank deposit contract from 
the fi eld of private law (where the demand de-
posit cannot be a loan) to the fi eld of public 
law; namely the administrative law with its pure 
voluntarism by which the authorities can legal-
ize any institution, no matter how legally outra-
geous and immoral it may be. So the fact that 
fractional-reserve banking has not been able to 
survive without a government-created central 
bank, which would impose legal-tender regula-

30 Huerta de Soto, p 117.
31 Ibid, p. 151.

tions and force the acceptance of paper money 
with the aim to produce out of thin air the li-
quidity needed in emergencies, serves as con-
clusive evidence for everything stated above. 
Only an organization that complies with general 
legal principles can endure in the marketplace 
without the recourse to privileges and govern-
ment support and funding, but only by virtue of 
individuals’ voluntary use of its services.32 

We can understand why, in his critique of 
the history of the government’s management 
of money, Hayek points to the fact that today’s 
banking structure may appear sustainable de-
spite its juridical and legal inconsistency. This 
is because of the support it presently obtains 
from the government and an offi  cial central 
banking institution that produces the liquidity 
necessary to bail out banks in need (in return 
for their adherence to an intricate web of ad-
ministrative law made up of countless, enig-
matic, and ad hoc directives).33 

At the end of the day, there has never been a 
formal justifi cation for fractional reserve bank-
ing concerning demand deposits. This explains 
the constant ambiguity in doctrines regarding 
this type of bank contract, the vain attempts to 
avoid transparency and accountability in how it 
is handled, the general lack of accountability, 
and, more importantly, the support and backing 
it has received from a central bank that imple-
ments the rules and provides the liquidity re-
quired at all times to prevent the collapse of 
the entire system (since on its own, fractional 
reserve banking would perish and cannot pos-
sibly survive economically).34 This blatant vul-
nerability of the entire banking system was the 
main underlying reason for the creation of cen-
tral banks (with the principal role of providing 
the system with “liquidity” in times of need and 
distress). However, the central bank’s “liquidi-
ty pool” only works for a while. After a while, 
commercial banks get used to the easy supply 
of money in dire situations and start losing 

32 Ibid, p. 152.
33 F. A. Hayek, The Fatal Conceit: The Errors of Socialism, 1st 

edn, Routledge, 1990, pp. 103-104.
34 Huerta de Soto, p 118.
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the fear of such situations. Consequently, they 
start issuing “unbacked” titles on an even larger 
scale. Obviously, this does not solve the prob-
lems of fractional reserve banking, it rather 
creates moral hazard and infl ates those prob-
lems.35 Even if bankers maintain a suffi  ciently 
high reserve ratio, a banking system based on 
the demand deposit with a fractional reserve 
causes bankers to go bankrupt and unable to 
uphold their commitment to return deposits on 
demand. History revealed36 that this is precisely 
the reason the vast majority of private banks 
that did not fully abide by the safekeeping ob-
ligation (full reserve banking) ultimately failed. 
This situation prevailed up until bankers de-
manded the establishment of a central bank.37 
Bankers use demand deposits to create bank 
deposits (money) and in turn, loans (purchas-
ing power transferred to borrowers, whether 
businessmen or consumers) from nothing. The 
problem is that these deposits/loans do not re-
sult from any real increase in voluntary saving 
by non-bank agents (individuals in the society).

My previous research about the character-
ization of the demand deposit as a loan con-
cords with Werner’s empirical study, in which he 
discovered that the bank treats customer de-
posits as a loan to the bank, this act is legally 
unfounded. Ignoring the rule of໲contra proferen-
tem໰and the fact that the demand deposit con-
tract is a standard-form contract (contract of 
adhesion) when explaining the depositor-bank-
er (bank-customer) relationship, the radically 
distinct and diff erent purposes of the two con-
tracts, the conundrums of duplicate property 
titles and the continuous full availability of the 
deposited sum of money to the depositary all 
point to the refutation of the loan theory.38 

35 J. G. Hulsmann, ‘Banks Cannot Create Money’, The In-
dependent Review, vol. 5, no 1, summer 2000, p. 105, 
<https://www.independent.org/pdf/tir/tir_05_1_huls-
man.pdf> [Last seen 17 December 2022]. 

36 For details see Huerta de Soto, p 69.
37 M. N. Rothbard, The Case Against the Fed, Ludwig Von 

Mises InsƟ tute, Auburn, AL., 2007, pp. 90-106.
38 For further extensive analysis see M. A. Benlala, ‘A Scru-

Ɵ ny of The Demand Deposit (Current Account) through 
the Lenses of Law And Islamic Jurisprudence’, Law and 
World, vol. 8, no. 4, December 2022, pp. 23-29, <hƩ ps://

As a result, there are always inevitable neg-
ative social consequences when traditional 
property rights principles are violated. For in-
stance, although the return of deposits might 
be thus “guaranteed,” at least theoretically 
(even when using a fractional reserve ratio if 
we assume that the central bank continuously 
lends its support), what cannot be guaranteed 
is that there won’t be a signifi cant change in 
the monetary units’ purchasing power relative 
to the initial deposit. In fact, since the devel-
opment of modern monetary systems, we have 
experienced severe chronic infl ation that has 
signifi cantly reduced the purchasing power of 
the monetary units returned to depositors, with 
only minor variations in severity from year to 
year. Furthermore, we have recurrently experi-
enced the cyclical, successive phases of artifi -
cial booms and economic recessions marked 
by high unemployment rates that are inherent-
ly detrimental to our societies’ orderly, steady 
growth. This proves the validity of Hayek’s sem-
inal theory that whenever a traditional rule of 
conduct is broken, whether through direct gov-
ernment compulsion, the granting of special 
governmental privileges to certain people/or-
ganizations, or a combination of both (as is the 
case with the monetary demand deposit under 
a fractional reserve), sooner or later harmful, 
unintended consequences follow, which essen-
tially damage and disrupt the spontaneous so-
cial processes of cooperation. The ‘traditional’ 
legal rule of conduct broken in banking is that 
in the demand deposit contract, custody, safe-
keeping, and continuous availability and access 
to funds can only take the form of a continuous 
100% reserve requirement. Therefore, any use 
of this money, especially to make loans (wheth-
er directly under the fractional reserve theory 
or indirectly under the money/credit creation 
theory), constitutes a breach of this principle 
and an act of misappropriation. What seems 
obvious now is that bankers and authorities re-
alized that by sacrifi cing and ditching tradition-
al legal principles in the demand deposit, they 
could reap the benefi ts of a highly lucrative 

doi.org/10.36475/8.4.2>
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fi nancial activity, even though a lender of last 
resort, or a central bank, was needed to pro-
vide the necessary liquidity in times of diffi  culty 
(history and experience showed that sooner or 
later, these times always returned). However, 
until the theory of money and capital theory 
made enough advancements in economics and 
was able to explain the cyclical emergence of 
economic cycles, the damaging social eff ects of 
this privilege granted only to bankers were not 
fully understood.39 From a legal ‘contractual’ 
and economic perspective, the Austrian School, 
in particular, has taught us that the contradic-
tory goal of providing a contract made up of es-
sentially incompatible elements and intended 
to combine the benefi ts of loans with those of 
the conventional monetary ‘demand’ deposit, 
which entails the withdrawal of funds at any 
time, is bound to result in unavoidable spon-
taneous adjustments sooner or later. The fi rst 
signs of these adjustments are increases in the 
money supply (due to the creation of loans that 
do not correspond to actual increases in volun-
tary saving), infl ation, a generalized misalloca-
tion of the limited productive resources avail-
able to society at the microeconomic level, and 
in the prolonged run recession, the correction 
of errors and fl aws in the productive system 
brought on by credit expansion, and endemic 
unemployment.40 

Going back in history, when the formulation 
of the theory of money fi rst emerged, theorists 
only acknowledged the immorality of creating 
unbacked banknotes and the signifi cant harm 
it results in. They initially failed to recognize or 
acknowledge the exact same eff ects of the mas-
sive creation of loans backed by deposits creat-
ed from nothing. This explains why the Peel Act 
of July 19, 1844, which served as the basis for all 
modern banking systems and forbade the issu-
ance of unbacked bills, utterly failed to achieve 
its goals of monetary stability and a suffi  cient 
defi nition and defense of citizens’ property 
rights with regards to banking. It failed because 
lawmakers could not grasp that bank deposits 

39 Huerta de Soto, pp. 153-154.
40 Ibid, 154-155.

with a fractional reserve have the same eff ects 
(from an economic standpoint) and nature as 
unbacked banknotes. The long-standing prac-
tice of issuing unbacked “secondary” deposits 
was thus permitted to continue because the Act 
did not outlaw fractional reserve banking. The 
issuing of secondary deposits preceded the fi -
duciary issue of banknotes. However, only the 
latter was “very tardily” made illegal because 
the former was inherently ambiguous and com-
plex. Although it has the same economic char-
acteristics (nature) and adverse eff ects as the 
issuance of unbacked banknotes outlawed in 
1844 by the Peel Act, the monetary bank ‘de-
mand’ deposit contract with a fractional reserve 
is still legal in today’s all societies.41 Moreover, 
in the UK, for instance, the ‘Client Money Rules’ 
of the FCA, which are regarded as the cradle of 
fi nancial regulations and modern banking, re-
quire all fi rms that hold client money (under 
CASS 7.4 Segregation of client money) to segre-
gate such funds from the fi rm’s assets and lia-
bilities by holding them in accounts that main-
tain their separation.

“Depositing client money CASS 7.4.1 R
A fi rm, on receiving any client money, must 

promptly place this money into one or more ac-
counts opened with any of the following: 

(1) a central bank; 
(2) a CRD credit institution; 
(3) a bank authorised in a third country; 
(4) a qualifying money market fund”.42

Therefore, customer deposits must be held 
in segregated accounts at banks or money mar-
ket funds of unlicensed entities. In other words, 
the fi rm’s client assets, including those of non-
bank fi nancial intermediaries, continue to be an 
off -balance sheet, and the depositor continues 
to be the actual legal owner. However, with a 
banking license, things are entirely diff erent. 
Under the section “Depositaries” 1.4.6 Rule stip-
ulates that the above-mentioned client money 
chapter does not apply to a depositary acting 

41 Ibid, pp. 252-253.
42 Financial Conduct Authority, Client asset sourcebook 

(CASS), FCA PRA handbook, 2013, <hƩ p://fshandbook.
info/FS/html/FCA/> [Last seen 27 December 2022].
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as such. This is further explained in chapter 7:
“Chapter 7 Client Money Rules
Credit Institutions and Approved Banks
7.1.8 R The client money rules do not apply 

to a CRD credit institution in relation to depos-
its within the meaning of the CRD held by that 
institution.

7.1.9. G If a credit institution that holds money 
as a deposit with itself is subject to the require-
ment to disclose information before providing 
services, it should, in compliance with that obli-
gation, notify the client that: (1) money held for 
that client in an account with the credit institu-
tion will be held by the fi rm as banker and not 
as trustee (or in Scotland as agent); and (2) as a 
result, the money will not be held in accordance 
with the client money rules”.43

Therefore, this exemption of banks from the 
client money rule allows them to create cred-
it and thus money. They can continue keeping 
customer deposits on their balance sheet be-
cause of this exemption. In other words, once 
a depositor places money in a bank, he is no 
longer the actual owner of that money. Instead, 
he is considered one of the many banks’ credi-
tors to whom it owes money. Additionally, it can 
create a new “customer deposit” that wasn't ac-
tually paid in but was instead reclassifi ed as an 
account payable liability of the bank resulting 
from a loan contract.44 The legal question that 
arises here is whether the Client Money Rules 
were intended for this use and whether this 
reclassifi cation of general “accounts payable” 
items as specifi c liabilities designated as “cus-
tomer deposits,” without any actual depositing 
on the part of the customer “borrower” is a law-
ful and legitimate act.

Moreover, one must be baffl  ed by the mis-
conception that money titles and an increase 
in these titles are the same as money and an 
increase in money. The reality is that, unlike 
an increase in the amount of money (i.e., gold) 

43 Ibid.
44 R. A. Werner, ‘How do banks create money, and why can 

other fi rms not do the same? An explanaƟ on for the co-
existence of lending and deposit-taking’, InternaƟ onal 
Review of Financial Analysis, vol. 36, December 2014, p. 
75, <hƩ ps://doi.org/10.1016/j.irfa.2014.10.013> 

or an increase in the number of titles to mon-
ey backed by a corresponding increase in the 
amount of money, any increase in the volume of 
money titles without a corresponding increase 
in the amount of money entails simultaneous 
possession of the same amount of money by 
multiple people (holders of both types of titles 
–backed with money and unbacked), which is 
physically impossible. Every redemption of a fi -
duciary title, whether it is into money or anoth-
er form of real property, involves an act of illicit 
appropriation because the amount of money 
is unchanged, and all money currently in exis-
tence must be owned by someone (at that given 
moment). For the same reasons and in the same 
way that titles to cars are ‘and should be’ backed 
by cars, titles to money are ‘and should be’ 
backed by money. This is merely in accordance 
with the nature of property and property titles. 
Hence, a title to money backed by assets oth-
er than money is, in essence, a contradiction in 
terms. Its issuance and use represent an objec-
tive misrepresentation, just like the issuance of 
a title to a car backed by assets other than a car 
(a bicycle, for instance). Deposit ’receipts’ con-
tracts cannot be made into debt, and fractional 
reserve agreements are ethically unacceptable 
because they go against (deny) the very nature 
of things. Therefore, any such contract is –a 
priori – invalid. More importantly, contracts ac-
knowledge and transfer existing property rath-
er than creating a new property. The theory of 
property must therefore come fi rst before dis-
cussing contracts, just like in Rothbard’s ethical 
framework. Property and property theories are 
prerequisites for contracts and contract theory 
constraints, respectively. In other words, rather 
than the other way around, the range of pos-
sible (valid) contracts is constrained and limit-
ed by the quantity (stock) of existing property 
and the nature of things.45 A startling lack of 
understanding exists that a fractional reserve 
banking agreement implies no less of an impos-

45 H. Hoppe, J. G. Hulsmann & W. Block, ‘Against Fiducia-
ry Media’, Quarterly Journal of Austrian Economics, vol. 
1, no. 1, 1998, p. 23, <hƩ ps://cdn.mises.org/qjae1_1_2.
pdf> [Last seen 27 December 2022]. 
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sibility and fraud than, for instance, the trade of 
squared circles. Fractional reserve banking in-
volves an even greater degree of impossibility. 
A necessary and categorical conclusion is that 
fractional reserve banking contracts are im-
possible. That is to say, it is implausible (prax-
eologically impossible) for a bank and its cus-
tomer to decide to convert money substitutes 
(banknotes, demand deposit accounts-claims 
to present –available – money in his account) 
into debts. Of course, they could assert or certi-
fy that they are debts, just as someone could ar-
gue that triangles are squares. But their claims 
would be demonstrably false. Money substi-
tutes (titles to present money) would continue 
to be distinct from debt claims (titles to future 
goods ‘not yet existing’) and equity claims (ti-
tles to existing property other than money), just 
as triangles would continue to be triangles and 
diff er from squares. Any other claim would be 
an objective misrepresentation of reality rather 
than a change of it.46

The following illustration will clarify the le-
gal misconduct and infringements involved in 
this process: 

When depositing his money, instead of re-
ceiving a debt or equity title from bank໲B, mon-
ey depositor໲A໲receives a claim to current ‘avail-
able’ funds. That is to say, A໲does not relinquish 
ownership of the money he deposited (as would 
have been the case with a debt or equity claim 
received from໲B). Now, while໲B໲treats໲A’s໲mon-
ey deposit as a loan rather than a bailment (a 
demand deposit) and records it as an asset on 
its balance sheet (which is off set by an equiv-
alent amount of outstanding demand liabili-
ties),໲A໲retains ownership and title to the money 
deposit (the sum of the money deposited). At 
fi rst glance, this might seem like a meaningless 
accounting trick, but it actually involves lying 
and misrepresenting the real state of aff airs. 
The fi nancial accounts of both໲A໲and໲B໲count the 
same quantity of money simultaneously among 
their own assets, making them fi nancial impos-
tors. And despite being fraudulent, it would not 
be as signifi cant if the legal misconduct stopped 

46 Ibid, p. 26.

here. Because The moment໲B໲behaves as though 
the situation is exactly as it appears on his bal-
ance sheet—that is, as though the bank owns 
the money deposited and is only required to re-
deem outstanding (inherently larger than its re-
serves) money deposit receipts upon demand—
then what was merely a misrepresentation 
becomes a misappropriation. Accordingly, If໲B, 
lends money in the form of issuing additional 
‘unbacked’ money deposit receipts and lends 
these to some third party໲ C໲ (who is expected 
to repay principal and interest in the future), 
the bank commits unjustifi ed appropriation be-
cause what໲ B໲ lends out to໲ C—whether money 
or titles to money—is not its (B’s) own property 
but that of someone else (A’s). Fractional re-
serve banking is inherently fraudulent because 
the title that was transferred from໲B໲to໲C໲con-
cerns a property that໲B໲does not own in the fi rst 
place. Contrary to mainstream belief, fraud or a 
breach of contract does not only occur when໲B, 
the fractional reserve bank, is unable to accom-
modate all redemption requests as they come 
in. Instead, each time B fulfi lls its obligations 
related to redemption, fraud is also commit-
ted. Because whenever໲B໲converts a fractionally 
covered banknote into money or when a note 
holder takes possession of the property, it does 
so with money that belongs to someone else. 
For example, if໲B໲redeems໲C’s໲note into money, 
it does so with money that belongs to໲ A, and 
if໲A໲wants his money too,໲B໲pays him with mon-
ey that belongs to໲D໲… and it goes on and on. 
Therefore, proponents of fi duciary media and 
fractional reserve banking would have to con-
tend that there is no breach of contract if໲B໲can 
fulfi l its obligations using another party’s prop-
erty (money). According to Rothbard’s contract 
theory, people can only enter into agreements 
involving transferring their property. Eventual-
ly, even when it is successfully implemented, 
fractional reserve banking involves contracts 
involving the transfer of other people’s prop-
erty by its very nature. In light of this, the ti-
tle-transfer contract theory is fundamentally 
(inherently) incompatible with the issue of fi du-
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ciary media.47

Murray Rothbard regarded fractional reserve 
banking as a fraud based on his thorough study 
of property rights theory and ethics over a long 
time. A number of fundamental misconceptions 
and issues plague proponents of money cre-
ation under fractional reserve banking, includ-
ing confusion about the diff erence between 
property and property titles, the impossibility 
of something (property) having multiple own-
ers at once, the logical precedence of property 
and property theory over contract and contract 
theory, and the requirement of fulfi lling con-
tractual obligations with owned property and 
not with someone else’s property. Voluntary 
agreements do not defi ne nor make for a valid 
contract. Legally valid contracts are agreements 
about the transfer of real property; As a result, 
the range of legal contracts is restricted fi rst 
and foremost by the nature of things and prop-
erty and only then by agreement. Hoppe elo-
quently explained: “Freedom of contract does 
not imply that every mutually advantageous 
contract should be permitted.... Freedom of con-
tract means Instead that A and B (B and C in the 
above example) should be allowed to make any 
contract whatsoever regarding their own prop-
erties, yet fractional reserve banking involves 
the making of contracts regarding the property 
of third parties.”48

Treating money, which is property, and mon-
ey substitutes (banknotes and commercial bank 
deposit money), which is property titles, as the 
same thing is illogic because changes in the 
supply or demand of one have diff erent conse-
quences to the other. Proponents of money cre-
ation in the form of bank deposit money under 
fractional reserve banking argue that fi duciary 
titles to money (titles backed by assets other 
than money) are money, so following the same 
logic (as an illustration), they should say that 
fi duciary titles to cars (titles backed by assets 
other than cars) are cars!! For the sake of argu-

47 Ibid, p. 27.
48 H. Hoppe, ‘How is Fiat Money Possible? – or, The Devolu-

Ɵ on of Money and Credit’, Review of Austrian Economics, 
vol. 7, no. 2, 1994, p. 70. 

ment (example), we are willing to dismiss the 
previous illogic. I want to discuss the impact of 
how changes in the supply or demand for cars 
diff er from changes brought about by changes 
in the supply or demand for titles to non-ex-
isting (unchanged) quantities of cars on car 
owners’ wealth position. In the fi rst scenario, 
if the price of cars decreases due to a greater 
supply, all current car owners continue to pos-
sess the same amount of property (cars) with-
out any changes. Nobody's physical property is 
reduced. Likewise, the physical quantity of cars 
owned by any current owner is unaff ected if the 
price drops due to buyers off ering only smaller 
amounts of other goods in exchange for cars. In 
stark contrast, in the second scenario, there is a 
quantitative reduction of some current owners’ 
physical property due to the issuance and sale 
of additional titles to an unchanged number or 
quantity of cars. It does more than just aff ect 
the value: the purchasing power of car titles 
will drop. In the process, the issuer and sell-
er of fi duciary car titles misappropriate other 
people’s cars. So it does have a tangible phys-
ical impact. In exchange for an empty property 
title, the issuer/seller of fi duciary titles takes 
possession of other people’s property without 
giving up any of his own.49 In short, banks can 
only transfer or redistribute existing property 
from one person to another when they issue fi -
duciary notes because no contract can increase 
the amount of existing property. That is why 
every time they purchase a piece of existing 
property in exchange for the titles to a piece 
of non-existing property, the bank and its cli-
ent (borrower) are committing an act of fraudu-
lent appropriation because they have agreed to 
falsely represent themselves as the owners of a 
quantity of property that neither of them owns 
and does not exist.

Thus, the conclusion is the same; issuing 
fi duciary media in fractional reserve banking 
is ethically unjustifi ed whether we look at it 
through the lens of the title transfer theory of 
contract or the principle of freedom of contract.

From a socioeconomic perspective, the na-

49 H. Hoppe, J. G. Hulsmann & W. Block, p. 30.
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ture of fi duciary media (as titles to non-existing 
quantities of money property or titles to money 
covered by things other than money) can only 
result in ongoing income and wealth redistribu-
tion. Real wealth (property) is transferred and 
redistributed in favor of the issuing bank and 
the initial and early recipients and sellers of 
this ‘fi duciary’ money, and at the expense of its 
late or never receivers and sellers, as the un-
backed money substitutes circulate from the 
issuing bank and its borrower clientele outward 
through the economy and in so doing inevita-
bly raise the price of gradually more and more 
goods. Rothbard explains that the new mon-
ey’s initial recipients profi t the most, the sub-
sequent recipients profi t slightly less, etc., until 
the halfway point, at which each receiver loses 
more as he waits for the new money. For the 
fi rst individuals, selling prices soar while buying 
prices remain the same (to a great extent); how-
ever, after a while, buying prices increase while 
selling prices remain unchanged.50 

Furthermore, this money creation process 
inherently contradicts Say’s law: No one can de-
mand something without supplying something 
else, and no one can demand or supply more of 
one thing (good) without reducing their demand 
or supply of another good. All goods (any prop-
erty) are acquired and bought with other goods. 
This does not apply to the supply and demand of 
fi duciary notes. The increased demand for mon-
ey is met without the demander requesting less 
of anything else or the supplier providing less of 
anything else. Wishes, not actual demand, are 
satisfi ed through the issuance and sale of fi ducia-
ry media. Consequently, the property is appropri-
ated (demanded and satisfi ed) without supplying 
other property in exchange. As a result, what is 
happening here is an act of wrongful appropria-
tion rather than a market exchange (which is gov-
erned by Say’s law). This is why, following the lead 
of Rothbard, Hoppe criticized the Keynesian view 
regarding the relationship between the demand 
for money and savings (actual loanable funds) by 
pointing out that: 

50 M. N. Rothbard, Man, Economy, and State, Ludwig Von 
Mises InsƟ tute, Auburn, AL., 1993, p. 851.

“Not-spending money is to purchase neither 
consumer goods nor investment goods.... Indi-
viduals may employ their monetary assets in 
one of three ways: they can spend them on con-
sumer goods; they can spend them on invest-
ment or they can keep them in the form of cash. 
There are no other alternatives.... The consump-
tion and investment proportion, that Is, the de-
cision of how much to spend on consumption 
and how much on investment, is determined by 
a person’s time preference, that is, the degree to 
which he prefers present consumption over fu-
ture consumption. On the other hand, the source 
of his demand for cash is the utility attached to 
money, that is, the personal satisfaction de-
rived from money in allowing him immediate 
purchases of directly or indirectly serviceable 
consumer or producer goods at uncertain future 
dates. Accordingly, if the demand for money in-
creases while the social stock of money is given, 
this additional demand can only be satisfi ed by 
bidding down the money prices of non-mon-
ey goods. The purchasing power of money will 
increase. The real value of individual cash bal-
ances will be raised, and at a higher purchasing 
power per unit money, the demand for and the 
supply of money will once again be equilibrated. 
The relative price of money versus non-money 
will have changed. But unless time preference 
is assumed to have changed at the same time, 
rear consumption and real investment will re-
main the same as before: the additional money 
demand is satisfi ed by reducing nominal con-
sumption and investment spending in accor-
dance with the same preexisting consumption 
and investment proportion, driving the money 
prices of both consumer as well as producer 
goods down, and leaving real consumption and 
investment at precisely their old levels”.51

Simply put, Hoppe’s analysis proves that ac-
commodating an increased demand for money 
by issuing fi duciary credit (bank deposit money) 
is unjustifi able.

The other burdensome eff ect that this nefar-
ious activity infl ict on the individual and society 
is infl ation. The debasement was the common 

51 H. Hoppe, pp. 72-73.
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type of infl ation before the advent of banking; it 
is a unique method of modifying precious met-
al coins. When a coin is debased, one of two 
things can happen: (a) the fi ne metal content 
is decreased without the imprint changing, or 
(b) a higher nominal value is imprinted on the 
coin. Its absence in more recent times can only 
be explained by the fact that modern debase-
ment perpetrators could rely on the signifi -
cantly more eff ective infl ationary techniques of 
fractional-reserve banking and paper money.52 
Now if titles to money (unbacked by real mon-
ey), which are false money certifi cates, were the 
same as real money, there would be no need 
for governments to ‘legalize’ them by declaring 
these fractional reserve banknotes (debased 
coins) to be a means of payment that must 
be legally accepted at par by every creditor.53 
These money certifi cates (and created bank de-
posit money) are subject to legal tender laws, 
which establish a legal equivalence between the 
certifi cates and the underlying money and a re-
quirement that creditors accept the certifi cates 
up to their full nominal value. As a result, le-
gal tender laws frequently lead to social unrest 
and economic inequality. So, the combination 
of legalizing false money certifi cates and grant-
ing exclusive monopolistic privileges (of creat-
ing money out of thin air) to fractional reserve 
banks is essentially enforced, reinforced, and 
protected by legal tender laws.54 This Legal-ten-
der protection for fractional-reserve banking 
results in a downward spiral. Every banker has 
a reason (incentive) to minimize his reserves 
while maximizing (infl ating) the number of 
notes he issues.໲ Now the technical superiori-
ty of this form of fi at infl ation has led govern-
ments to stop debasing their currency and start 
working with fractional-reserve banks. It made 
it possible for governments to raise addition-
al funds that they were unable to get through 
taxation of their citizens while also keeping 
their other sources of revenue intact and their 

52 J. G. Hulsmann, The Ethics of Money ProducƟ on, pp. 89-
90.

53 Ibid, p. 109.
54 Ibid. p. 131-132.

creditors happy, and without getting their coun-
tries in trouble with the international division 
of labor or having to eliminate competition in 
the banking industry. From the government’s 
perspective, these were remarkable benefi ts. 
The situation appeared somewhat less appeal-
ing from the standpoint of the average citizen. 
The result is too many resources were sucked 
from the rest of the economy by the infl ation of 
banknotes, just like it would have been the case 
with debasement, if not more. Additionally, it 
established a long-term alliance between gov-
ernments and banks. Fractional reserve bank-
ing greatly exacerbates the infl ationary eff ects 
of legal tender laws. Legal tender regulations, 
on the other hand, are a blessing (advanta-
geous) for fractional-reserve banking. It has to 
be noted that the same argument goes for both 
money creation theories discussed in the pre-
vious section of this article (Werner’s empirical 
study fi ndings); fractional reserve theory and 
credit creation theory. Therefore, similar con-
siderations come into play when legal tender 
privileges are granted to credit money with its 
inherent default risk. When market participants 
accept it by law in lieu of natural money, the op-
eration of the market process is perverted, and 
a race to the bottom sets in. Like all forms of 
infl ation, fractional-reserve banking and credit 
money supported by legal-tender privileges re-
sult in unlawful income redistribution. Since it 
produces signifi cantly more infl ation than any 
other institutional setup, the quantitative im-
pact can be huge. Infl ation-profi ting fractional 
reserve banks have a strong economic incen-
tive to extend their note issues, which increas-
es the likelihood of redemption failure. Even if 
a banker is generally prudent, the competition 
from other bankers forces him to increase the 
number of notes he is issuing to avoid losing 
market share to these rivals. Thus, the situation 
arises where the amount of money needed for 
redemption exceeds the amount of money in 
the bank vaults. These demands are beyond the 
bank’s capacity. It declares bankruptcy. Due to 
the numerous connections between banks and 
other companies, the failure of one bank would 
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probably result in the collapse of the entire 
fractional-reserve banking sector. Throughout 
the history of fractional-reserve banking, this 
has frequently been the case.55 The problem 
is when fractional reserve banks make their 
banknotes and credit money available through 
the credit market,໲credit-seeking entrepreneurs 
are unaware that infl ation, not additional sav-
ings, is the source of the additional credit they 
are taking, and this, in turn, makes the interest 
rate likely to be lower than it would be in an 
equilibrium market.໲And since the interest rate 
is a key factor in determining the prospects of 
business projects, there are suddenly a lot more 
investment projects that appear to be profi t-
able even though they are not (in reality). Con-
sequently, when entrepreneurs and business 
owners begin making large-scale investments 
in these projects, a crisis is pre-programmed 
and bound to occur. The completion of these 
projects would require resources that are sim-
ply nonexistent. These required resources exist 
only in the minds of business owners and en-
trepreneurs who have mistaken more credit for 
more savings. Additionally, a sizable portion of 
the resources that are actually available are ac-
tually being wasted on unachievable projects. 
There are not only transitory short-term pro-
duction interruptions when the crisis fi rst sets 
in. Instead, a lot of projects must be completely 
abandoned, and the resources and time invest-
ed in them are most likely lost forever.56

Redemption is one more fundamental prob-
lem related to bank deposit money creation. 
The issuer will be unable to comply if enough 
customers choose to demand redemption at 
the same time. He declares bankruptcy. From 
the viewpoint of a bankrupt person and his 
business partners, it is understandable to con-
sider bankruptcy a negative occurrence that 
should be prevented if possible. However, from 
a larger social viewpoint, bankruptcy is bene-
fi cial as it fulfi lls a crucial social necessity for 
preserving the available capital stock. From 
my previous analysis and discussion, banks’ 

55 Ibid, p. 138-140.
56 Ibid, p. 141.

bankruptcy might result from fraud, insolven-
cy, or illiquidity. In each scenario, bankruptcy 
is justifi ed and benefi cial from a socio-legal 
and economic perspective.໲A)໲Fraud: The distin-
guishing trait of a fraudulent company is that 
it never intended to generate income or reve-
nue from actual products or production. It was 
only interested in channeling the money from 
lured investors (and the public/society) into its 
own pockets. The investors and the public have 
suff ered harm. However, because such fraud 
depletes capital without replenishing it, it also 
has a negative social impact by dwindling the 
productivity of human labor and future wages. 
A prime example of this is fraudulent fractional 
reserve banking. Its natural death is bankrupt-
cy, which should be followed by criminal prose-
cution of the banker.໲B)໲Insolvency: An insolvent 
company unintentionally uses more resources 
than it generates. Even though it benefi ts some 
stakeholders of the insolvent company in the 
short term, such as employees and suppliers, 
it also impoverishes society. An insolvent com-
pany can only continue to operate for any time 
if it has access to another entity’s capital. This 
person is typically the owner, though he may 
also be the creditor occasionally. The insolvent 
company comes to a halt when these people 
refuse to contribute more money to it. The ma-
chines and other capital goods are sold to oth-
er fi rms for less than their initial actual book 
value, and the fi red employees go on to work 
for other companies at lower pay rates. This is 
bankruptcy. It eliminates wasteful, and conse-
quently socially undesirable, fi rms and forces 
their stakeholders—laborers, and investors—to 
allocate their fi nancial and material resources 
to other businesses that off er lower rewards 
but greater output.໲C)໲ Illiquidity: unlike an in-
solvent company, an illiquid company does not 
experience a fundamental mismatch between 
sales proceeds and cost expenditure. A tem-
porary fi nancial mismanagement issue is “just” 
the issue. Legalized fractional reserve banking 
is a prime example. A temporary mismatch be-
tween payments and receipts is what banks put 
forward when faced with large-scale redemp-
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tion demands (for example, during a run). If 
given time (days, weeks, months), they could 
sell their assets for cash, thus complying with 
the redemption demands. First of all, it is typi-
cally impossible for fractional-reserve banks to 
sell their assets at book value in a reasonable 
amount of time, especially if the run doesn’t 
just aff ect their bank but also spreads to other 
banks. The money prices of all assets plummet 
more or less sharply below their book values 
during an economy-wide run, which historical-
ly has been a common phenomenon. Then, no 
bank can sell its assets for book value. As a re-
sult, the whole (artifi cial) distinction between 
insolvency and illiquidity disappears. And even 
if we assume for the sake of the argument that 
the bank’s assets could be sold in a relatively 
reasonable amount of time at or above book 
value, the economic case for the strict applica-
tion of bankruptcy law is still valid. Therefore, 
at the very least, the banker must be viewed 
as a bad manager of his clients’ funds, and the 
purpose of bankruptcy would be to remove 
him from a position of authority for which he 
is unqualifi ed. So rather than encouraging and 
promoting qualifi ed bankers and banking, ex-
empting fractional reserve banking from bank-
ruptcy law does the opposite. Worse than that, 
legislators have frequently allowed fractional 
reserve banks to suspend payments. However, 
“suspended payments” is a rather blatant eu-
phemism, as is the case so frequently in poli-
tics. Although it seems kind and open-handed, 
the truth is very diff erent. In reality, the govern-
ment no longer enforces payments promised 
to creditors by the privileged banks, but it still 
does so for payments that these banks collect 
from their debtors. In one breath, the bank that 
halts payments takes the incongruous position 
of insisting on receiving payments in fulfi llment 
of its contractual rights while simultaneous-
ly rejecting the same principle by refusing to 
make payments in fulfi llment of its contractual 
obligations. A moral hazard is evident if a bank 
can rely on the government to approve the sus-
pension of payments. There is less need for the 
bank to exercise caution and maintain high re-

serves. Customers of the bank will be encour-
aged to borrow money from a bank because 
they will know that the bank has the govern-
ment’s approval and blessing. More bankrupt-
cies occur as a result.57 

Since fractional reserve banks can create 
additional bank credit at very little cost (to no 
cost), they can off er credit at lower interest 
rates than those that would have otherwise 
been the norm. This, in turn, encourages the 
entrepreneurs to resort to created bank money 
(not theirs or the money from real savings) to 
fi nance through debts some ventures and proj-
ects that they otherwise would have funded 
with their own money or that they would not 
have begun at all. Business is more reliant on 
banks as a result of fi at infl ation. Compared to 
a free market, credit creation infl ation estab-
lishes a higher hierarchy and more centralized 
power. An entrepreneur is no longer considered 
an entrepreneur if they operate with 90% debt 
and 10% equity. In reality, this makes the bank-
ers, who are the entrepreneur’s creditors, the 
real (true) entrepreneurs because they are the 
ones who make all crucial decisions. Therefore, 
the entrepreneur becomes merely a manager 
or more or less a well-paid executive. The pres-
ence of central banks and paper money bailouts 
make debt-based fi nancial strategies more at-
tractive than strategies based on prior savings. 
Thus, fi at and credit creation infl ation are detri-
mental to genuine prosperity because it reduc-
es the number o f genuine entrepreneurs (inde-
pendent individuals who run their businesses 
using their funds). There are still a startlingly 
large number of these individuals, they can 
continue to exist and prosper thanks to their 
superior talents that match the subpar fi nancial 
conditions they must contend with. Compared 
to their rivals, they must be more inventive 
and diligent. They are willing to pay whatever 
it takes to maintain their independence. Un-
like their competitors (bankers' puppets), they 
typically have a stronger sense of loyalty to the 
family business and much more concern and 

57 Ibid, p. 153-157.
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care for their employees.58 Let me just stress 
that money hoarding has no detrimental mac-
roeconomic eff ects. Without a doubt, it does 
not discourage commercial investment. Hoard-
ing makes money more valuable, increasing the 
“weight” of the currency units still in use. With 
these remaining units, any purchases of goods 
and services and any fi nancially sound invest-
ments can be made. Fundamentally, there are 
no new resources created by infl ation. It sim-
ply changes how the existing resources (already 
available) are distributed and allocated. They 
deprive companies run by entrepreneurs who 
operate with their own money from these re-
sources to grant them to business executives 
who run companies fi nanced with credit. This is 
why banks can act (grant credit) as fi nancial in-
termediaries only in a natural system of money 
production. This means that they would only be 
able to lend out those sums of money that they 
had either saved themselves or had been saved 
by people and lent to them.

CONCLUSION

58 Ibid, p. 180-181.

Nowadays, it has been established, without 
any shadow of a doubt, that commercial banks 
do, in fact, create money “out of nothing” when 
they extend credit and grant loans. This re-
search backed its arguments with Werner’s em-
pirical test that confi rmed the veracity of ‘the 
credit creation theory of banking’, which states 
that banks individually create money out of thin 
air. This article exposes the inherent legal vio-
lation of traditional legal principles governing 
property rights due to the confusion about the 
diff erence between property and property titles 
(acts of misappropriation), the incompatibil-
ity of the money creation process with the ti-
tle-transfer theory of contract, the impossibility 
of something (property) having multiple own-
ers at once, the logical precedence of property 
and property theory over contract and contract 
theory and the requirement of fulfi lling con-
tractual obligations with owned property and 
not with someone else’s property, and socio-
economic issues related to money debasement 
and infl ation (legal tender and deposit money 
laws). Therefore, this research paper provides 
an extensive critical analysis of the numerous 
legal violations and harmful socioeconomic ef-
fects that are inevitably (and ultimately) borne 

by the individual and society in the form of ‘privatizing the profi ts of 
money creation’ and ‘socializing the losses and its outrageous fi nan-
cial burden’.
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ABSTRACT

The rapid development of digital technologies and the pan-
demic experience at the international and national levels have 
made it clear that every day all key areas are undergoing digital 
transformation. From this perspective, the diplomatic service is 
no exception. Information and communication technologies have 
become the tools or means by which, at little or less cost and with-
in a given time frame, a country can ensure the implementation of 
its foreign policy priorities. Furthermore, the possibilities of the 
digital world are not limited by borders. Therefore, the purpose 
of this article is to explore the legal aspects of digital diploma-
cy, especially in the context of the Vienna Convention on Diplo-
matic Relations of 19611. The authors of the Convention could not 
foresee that digital platforms could be created and foreign policy 
goals could be implemented remotely between representatives 
of states by using information and communication technologies.

KEYWORDS: Digital Diplomacy, Digital Transformation, Digital 
Policy

1 Vienna Convention on Diplomatic Relations, (1961). United NaƟ ons, Treaty 
Series, vol. 500, p.2. 
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INTRODUCTION

In the wake of the development of a mod-
ern type of diplomacy – digital diplomacy – we 
can say that innovative diplomatic services of 
states require a greater emphasis on the pos-
sibilities of information and communication 
technologies. Digital advances will contribute 
to developing automated approaches in the de-
cision-making process. It will promote achiev-
ing foreign policy goals timely without physical 
representation in diff erent parts of the world. 
This process is also important for the improve-
ment of electronic management systems for 
high-level events.

For the fi rst time in the history of diploma-
cy, the Danish government appointed a tech 
ambassador in 2017. A digital ambassador aims 
to strengthen ties with the IT industry and en-
courage investment in Denmark from tech com-
panies.2 The President of the French Republic 
Emmanuel Macron named David Martinon as an 
ambassador for digital aff airs. The functions of 
an ambassador include digital governance, in-
ternational negotiations and the development 
of cooperation with digital companies.3 In 2020, 
Austria appointed its fi rst tech ambassador.4 Es-
tonia also has an ambassador for cybersecurity. 
Overall, the number of countries with represen-
tatives in this area is increasing.

The development of digital platforms and 
the establishment of virtual embassies will 
give ministries of foreign aff airs the ability to 
communicate with diff erent types of audiences. 
Countries, especially small states, can better 
present their foreign policy agenda to a wider 
audience if they properly plan and execute so-

2 Sanchez Alejandro W., (2018). The Rise of the Tech 
Ambassador. <hƩ ps://www.diplomaƟ courier.com/
posts/the-rise-of-the-tech-ambassador> [Last seen 
March 3, 2023].

3 Hussein Dia, (2018). Tech + Diplomacy = TechPlo-
macy; CiƟ es Drive a New Era of Digital Policy and 
InnovaƟ on. <hƩ ps://www.indrastra.com/2018/01/
tech-diplomacy-ciƟ es-new-era-digital-policy-innova-
Ɵ on-004-01-2018-0036.html> [Last seen March 3, 
2023].

4 Tech Diplomacy. <hƩ ps://www.open-austria.com/
tech-diplomacy > [Last seen March 3, 2023].

cial media campaigns. Furthermore, online min-
isterial meetings, summits, conferences and fo-
rums in bilateral and multilateral formats have 
been held in response to the pandemic.

In light of the above, based on the Vienna 
Convention on Diplomatic Relations terms – 
digital diplomacy and virtual embassy should 
be defi ned for states to create modern inter-
national legal norms for digital diplomatic re-
lations. This international legal framework will 
facilitate the development of appropriate na-
tional laws for the diplomatic services of states. 

DIGITAL FOREIGN POLICY 
FRAMEWORKS

To develop a digital foreign policy frame-
work, some states have adopted digital foreign 
policy strategies. Such documents outline coun-
tries' approaches to digital issues and digitiza-
tion concerning their foreign policies. They also 
include areas of policy priorities regarding digi-
tization and how these priorities are pursued as 
part of the country's foreign policy.5 At the same 
time, the absence of a comprehensive digital 
foreign policy strategy does not indicate that a 
country is paying less attention to digital topics 
in its foreign policy. For example, although Ger-
many does not have a comprehensive digital 
foreign policy strategy document, ‘cyber foreign 
policy’ is listed as one of the key໲German for-
eign policy topics on the website of its ministry 
of foreign aff airs. Also, Estonia and Canada refer 
to digital topics in their respective foreign pol-
icy strategies.6

As for digital foreign policy strategies, in 
2020, Switzerland adopted its digital foreign 
policy strategy 2021-2024. According to this doc-
ument, a global phenomenon such as digital-
isation requires an international set of rules, 
comprising both legally binding and non-bind-
ing instruments. International treaties and cus-

5 Andjelkovic, K., Hone, K., Perucica, N., Digital Foreign 
Policy. <hƩ ps://www.diplomacy.edu/topics/digi-
tal-foreign-policy/ > [Last seen March 7, 2023].

6 Id.
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tomary international law are legally binding 
instruments. Non-binding instruments include 
soft law best practices, technical standards and 
benchmarks.7

Switzerland supports capacity-building in 
the areas of digital technologies and cyberse-
curity. States must have the necessary capac-
ities to receive benefi ts from digitalisation. 
These capacities include both the ability to de-
velop strategies and policies as well as specifi c 
technical expertise. In this regard, Switzerland 
works closely with multilateral partners.8

Switzerland as a highly developed state can 
benefi t from the opportunities that digitalisa-
tion opens up in foreign markets as well as ac-
cess to high-quality digital services. Digitalisa-
tion is shaping global supply chains, in which 
the Swiss economy is highly integrated. Simul-
taneously, it is equally important that personal 
data and intellectual property are properly pro-
tected and that companies and infrastructures 
are protected against cyberattacks and indus-
trial espionage. Regional approaches to the 
regulation of the digital space, in particular at 
a European level, also play a signifi cant role for 
Switzerland, which has an interest in ensuring 
that divergent standards do not create barriers 
to trade. It is essential to put in place transpar-
ent structures for the use and forwarding of 
data to enable the development of innovative 
applications and increase added value as well.9

As one of the world’s most digitised coun-
tries, Denmark has a strong foundation for 
engaging with international technological de-
velopment. The strategy for Denmark's tech 
diplomacy focuses eff orts towards a demo-
cratic and safe technological future. According 
to the document, there is no question that the 
tech sector must be regulated – the question 
is how to regulate it.10 The tech giants should 
uphold their part of the social contract. Den-
mark will help drive forward the global discus-

7 Digital Foreign Policy Strategy, (2020). The Federal 
Council, Switzerland, p.8. 

8 Id., p. 9. 
9  Id., p. 10.
10 Strategy for Denmark’s Tech Diplomacy 2021-2023, 

(2021)., Ministry of Foreign Aff airs of Denmark, pp.2-3. 

sion on challenges related to tech companies’ 
data-driven and algorithmic business models 
and push for international solutions including 
on the issue of taxation of the digital economy 
– an issue where Denmark is actively engaged 
in negotiations internationally.11

Investments in research and development 
of new technologies are a key competitive pa-
rameter that is shifting the geopolitical balance 
of power. Many countries are using digital tools 
to advance foreign policy objectives in the grey 
area between war and peace. Digital platforms 
connect diff erent actors and have provided an 
unprecedented number of people globally with 
the opportunity to express their views. Den-
mark’s tech diplomacy contributes to domestic 
discussions with perspectives and knowledge 
on global trends from the frontier of technology 
development.12

Digital technology is a key issue for French 
foreign policy and public action as a whole, be it 
for the success of France's economy in the glob-
al competitive sphere or for conditions of sta-
bility, security and power on a global scale. The 
French international digital strategy focuses on 
three key pillars: governance, the economy and 
security. It is a reference framework and diplo-
matic roadmap. This strategy enables France to 
promote a world which associates freedom and 
respect for standards.13 

The Dutch Digitalisation Strategy is a gov-
ernment-wide approach. The Netherlands aims 
to become a digital frontrunner in Europe – a 
testbed for companies from all over the world, 
where they can develop and test new appli-
cations. When things change rapidly, as in the 
digital transformation, it is important to get – 
and keep – everyone on board. That applies to 
people in the labour market and to society as a 
whole. This means that everyone needs to learn 
the basics at an early age and that people need 
to keep their skills up-to-date throughout their 

11 Id., p. 7.
12 Id., p. 6. 
13 France’s InternaƟ onal Digital Strategy. <hƩ ps://www.

diplomatie.gouv.fr/en/french-foreign-policy/digi-
tal-diplomacy/france-s-international-digital-strate-
gy/> [Last seen March 10, 2023].
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lives in response to new types of jobs.14 The 
digital transformation is changing the Dutch 
economy and society, but common values re-
main the same. The government sees opportu-
nities but also understands the concerns that 
people have about digitalisation. In this regard, 
the government will continue to preserve val-
ues and fundamental rights in the digital age, 
including safety, security, the rights to privacy 
and self-determination, fair competition, soli-
darity and good governance.15

In view of the above, states have created a 
digital foreign policy framework by the adoption 
of the country's digital foreign policy strategy 
and digitalisation strategy of the state. These 
documents defi ne the role of information and 
communication technologies in implementing 
foreign policy priorities. They represent road-
maps for the digital transformation of diplomat-
ic services and determine values that should be 
protected by state bodies in this process. At the 
same time, digital foreign policy frameworks of 
states pay special attention to the challenges 
of digital technologies and defi ne some ways to 
overcome obstacles including protecting criti-
cal information infrastructures from cyberat-
tacks. However, they could not provide a legal 
understanding of digital diplomacy. States can 
clarify legal aspects of digital foreign policy 
based on the development of the international 
legal framework for digital diplomacy. 

PRACTICAL STEPS FOR DIGITAL 
TRANSFORMATION 
OF DIPLOMATIC SERVICES

One of the practical steps for the digital 
transformation of diplomatic services was to 
establish a new diplomatic position – a tech 
ambassador or an ambassador for digital af-
fairs and cybersecurity. In the case of Denmark, 
the tech ambassador has a global mandate and 

14 Dutch DigitalizaƟ on Strategy. <hƩ ps://www.neder-
landdigitaal.nl/english/dutch-digitalisaƟ on-strategy> 
[Last seen March 10, 2023].

15 Id. 

is supported by a team based in Silicon Valley, 
Copenhagen and Beijing. The presence in Sili-
con Valley is particularly important for repre-
senting Denmark and building bridges to the 
tech industry. Denmark's tech diplomacy focus-
es on six defi ned roles: 1) Representation of the 
Danish Government and central administration 
concerning the global tech industry; 2) Collec-
tion of knowledge about technological devel-
opments and support of innovation, 3) Building 
coalition with global stakeholders, including 
other countries, companies, business organi-
zations, multilateral organizations and civil so-
ciety; 4) Contributing expertise and insight to 
the Danish public debate on technological de-
velopment and the infl uence of the tech indus-
try; 5) Developing Policy through the collection 
of knowledge and international perspectives 
on technological development; 6) Promoting 
Danish tech exports and foreign investment in 
Denmark.16 

French digital diplomacy is structured 
around fi ve major themes: 1) Promoting and su-
pervising໲the development of innovations and 
the control of breakthrough technologies, in 
particular, artifi cial intelligence; 2) Ensuring the 
security and international stability of the digital 
space; 3) Protecting human rights, democratic 
values and the French language໲ in the digital 
world; 4) Strengthening the infl uence and at-
tractiveness of French digital໲ actors; 5) Con-
tributing to Internet໲ governance.17 The French 
ambassador for digital aff airs focuses on the 
following functions: advocating broad govern-
ance໲ that is faithful to the diversity of actors 
in the digital sphere (states, private sector, civil 
societies); supporting the concepts of໲privacy; 
advocating fair platforms that are transparent 
and act responsibly; protecting໲ intellectual 
property໲rights without restraining innovation; 
participating in the development of the Euro-
pean໲ tech ecosystem໲ (supporting industries, 

16  See supra note 10, p. 10. 
17 France Diplomacy. <hƩ ps://www.diplomaƟ e.gouv.fr/

en/french-foreign-policy/digital-diplomacy/news/ar-
Ɵ cle/2019-annual-report-of-the-ambassador-for-digi-
tal-aff airs> [Last seen March 12, 2023].
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education and training, fair taxation rules, 
funding the innovation, ensuring equal broad-
band coverage); promoting European standards 
in໲ international negotiations໲ (Internet govern-
ance, trade agreements); supporting the໲French 
Tech໲network, that highlights tech ecosystems 
throughout the country and in hubs abroad.18

After a major cyber-attack in 2007, Estonia 
prioritized cybersecurity. The NATO Cooperative 
Cyber Defense Center of Excellence was estab-
lished with the support of the Alliance in Tallinn 
one year after the attack.19 Since 2018, Estonia 
has had an ambassador at Large for Cyber Di-
plomacy. Cyber ambassador is supported by 
the໲ Cyber Diplomacy Department, established 
in 2019 at the Ministry of Foreign Aff airs of Esto-
nia. Safeguarding Estonia's cyberspace depends 
on the capability to secure critical information 
systems and a global, open, free, stable and se-
cure cyberspace that is subject to existing in-
ternational law and norms for responsible state 
behaviour. Cyber diplomacy is mainly focused 
on state behaviour in cyberspace and the prin-
ciples and norms that apply to states in cyber-
space. Cyber diplomats also contribute to the 
fi ght against international cybercrime and the 
protection of free and open internet.20 The Unit-
ed States, Australia, the UK, France and Germa-
ny already have named top diplomats in charge 
of cyber policy.21

Based on the analysis of international prac-
tice, the functions of ambassadors for digital 
and cyber aff airs may be: 1) Protecting human 
rights and democratic values in the digital 
world; 2) Constant communication with infor-

18 France unveiled its internaƟ onal strategy for digital af-
fairs and appointed a dedicated ambassador. <hƩ ps://
ife.ee/en/internaƟ onal-strategy-for-digital/ > [Last 
seen March 12, 2023].

19 Stupp, C., (2018). Estonia’s First Cyber Ambassador 
Seeks to Improve Global Cyber Defense.  <hƩ ps://
www.wsj.com/articles/estonias-first-cyber-am-
bassador-seeks-to-improve-global-cyber-defense 
1536358734> [Last seen March 14, 2023].

20 Cyber Diplomacy, Ministry of Foreign Aff airs of the 
Republic of Estonia. <hƩ ps://www.vm.ee/en/interna-
Ɵ onal-law-cyber-diplomacy/cyber-diplomacy> [Last 
seen March 14, 2023].

21 See supra note 19. 

mation and communication technology and 
data-oriented companies, including transna-
tional technology companies. As a result of 
regular communication with them, attracting 
investments and off ering to these companies 
the opening of representative offi  ces and data 
centers in the sending state based on interna-
tional investment agreements concluded at the 
bilateral level; 3) Representation of their coun-
tries in international bilateral and multilateral 
forums of digital transformation, cybersecurity 
and participation in determining issues related 
to digital, cyber policy; 4) Establishing close co-
operation with senior diplomats of other coun-
tries with a similar mandate, relevant repre-
sentatives of international organizations, both 
global and regional levels, including with the 
UN Secretary-General’s Envoy on technology; 
5) Obtaining and analyzing information about 
international trends in digital transformation 
and sectoral issues of implementation of digi-
tal governance, both in terms of foreign policy 
and education, health, agriculture, tourism, en-
ergy and other priority areas for the country; 6) 
Proactively off ering partners initiatives on de-
veloping digital skills and protecting critical in-
formation systems in the sending state; 7) Pro-
moting enhancement of the digital capacities in 
the diplomatic service of the sending state; 8) 
Preparing a strategic vision for the use of artifi -
cial intelligence and the development of auto-
mated approaches in the diplomatic missions; 
9) Developing the concept of virtual embassies 
in cooperation with host states and technolo-
gy companies; 10) Participating in international 
forums and other activities with the focus on 
defi ning cybersecurity issues and strengthening 
cyber capacities. 

In terms of the digital transformation of 
diplomatic services, artifi cial intelligence can 
play a signifi cant role, especially in cases of an-
alyzing big data timely. Artifi cial intelligence is 
a real instrument to provide automatic routine 
tasks in the fi eld of foreign policy. More precise-
ly, robots as re-programmable multi-purpose 
devices designed for the handling of materials 
and tools for the processing of parts or spe-
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cialized devices utilizing varying programmed 
movements to complete a variety of tasks.22 Re-
gardless of opportunities, artifi cial intelligence 
may pose some risks and challenges. Because 
of the nature of AI ethical and legal questions 
can be pondered especially in terms of protect-
ing human rights. The EU has a clear vision of 
the development of the legal framework for AI. 
Particularly, the EU AI Act proposed a regulatory 
framework for Artifi cial Intelligence. It focuses 
on the following 4 specifi c objectives: 1) ensure 
that AI systems placed on the Union market and 
used are safe and respect existing law on funda-
mental rights and Union values; 2) ensure legal 
certainty to facilitate investment and innova-
tion in AI; 3) enhance governance and eff ective 
enforcement of existing law on fundamental 
rights and safety requirements applicable to 
AI systems; 4) facilitate the development of a 
single market for lawful, safe and trustworthy 
AI applications and prevent market fragmenta-
tion.23 It is essential to take into consideration 
that AI applications should be provided with 
objective information. Based on such informa-
tion, robots would be able to make the right 
conclusions and assist diplomats. Chatbots are 
integral parts of the digital world and they can 
eff ectively perform automatic routine tasks for 
various purposes.

CONCLUSION 

The development of the legal framework for 
digital diplomacy will generally facilitate the 
achievement of modern foreign policy goals 
more eff ectively and timely. Furthermore, it will 
enable states to obtain new functions in mod-
ern international politics. Nowadays digital 
components are signifi cant elements of inter-
national politics. There are discussions of the 
necessity to build alliances around digital af-

22 Jarota, M., (2021). ArƟ fi cial Intelligence and RoboƟ za-
Ɵ on in the EU – Should We Change OHS Law? Journal 
of OccupaƟ onal Medicine and Toxicology. p. 2.

23 Artificial Intelligence Act. (2021). RegulaƟ on of the Eu-
ropean Parliament and of the Council. p. 3.

fairs. Therefore, countries need their represen-
tatives – ambassadors for digital aff airs to be 
involved in defi ning priorities of international 
digital policy. They will contribute to creating 
new opportunities to respond to the demands 
of digital reality and determining states’ new 
functions in the international digital order.

 In addition, ministries of foreign aff airs will 
have continuous communication with both ex-
ternal and internal audiences by using auto-
mated approaches, including "chatbots". De-
veloping the concept of virtual embassies and 
defi ning related legal issues at the international 
level will allow states, especially small states, to 
establish digital diplomatic relations with any 
country in the world through appropriate se-
cure programs and applications. To achieve this 
goal, amendments should be made to the Vien-
na Convention on Diplomatic Relations of 1961 
which contributes to the development of diplo-
matic relations among nations, irrespective of 
their diff ering constitutional and social systems 
and creates international legal grounds for this.

Overall, in the future, the international dig-
ital system will further change traditional ap-
proaches to diplomatic services and illustrate 
the eff ectiveness of digital tools, especially in 
terms of improving digital rapid response ca-
pabilities.
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ABSTRACT

This paper reviews the European Union-Georgia relations and ex-
plores why and how the Europeanization has been a tool for Geor-
gia’s democratization. It examines the notions of Europeanization 
and democratization, and scrutinizes their linkage in the context of 
Georgia. In order to prove the research question, the research re-
views several major offi  cial documents and implemented reforms, 
mostly in democracy, good governance, human rights, strengthening 
democratically accountable institutions, justice, freedom and securi-
ty. The paper argues that democratization agenda has been driven by 
Europeanization because of three reasons: it was a legitimization fac-
tor; they had value convergence; and pragmatic reason – EU provid-
ed necessary technical expertise, knowledge and fi nancial resourc-
es for facilitating the painful reforms and easing their transitional 
consequences.

KEYWORDS: Democratization, Europeanization, Georgia, Association 
Agreement
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INTRODUCTION

Since the restoration of independence, the 
intensity of Georgia's European orientation has 
varied from government to government. How-
ever, from a historical point of view, overall, it 
can be said that the country has been fi rmly 
on the path of rapprochement with the West. 
Since 1995, all Georgian governments have cho-
sen European integration as the foreign policy 
orientation (at least on rhetorical level), which 
was due to several major factors. The latter cre-
ated a demand for European integration across 
the country, and the authorities used Europe-
an integration to legitimize their political deci-
sions and actions.

One such factor was the democratic devel-
opment – the European Union was the main 
source of fi nancial, technical and expert as-
sistance necessary for the implementation of 
critical reforms. Also, the implementation of re-
forms was accompanied by tangible results for 
the population, which was an opportunity for 
the authorities to receive additional political 
dividends in the society.

During this period, Georgia has taken a long 
and overall quite a successful path towards 
the EU. The latter has had a decisive infl uence 
on the development of institutions in Georgia. 
With the signing of the Association Agreement 
in 2014, the EU, Georgia’s foreign policy towards 
the Union and the country's European integra-
tion became an integral part of Georgia’s inter-
nal policy.

By EU becoming an integral part of Geor-
gia’s polity, politics and policies, it can be said 
that Europeanization has become the driving 
force of Georgia’s democratization and that the 
border between these two processes has ac-
tually been erased (it has becoming ever more 
challenging to demarcate the borders between 
these two processes).

Therefore, the research question is as fol-
lows – why and how Europeanization is an in-
strument of democratization of Georgia? To 
answer it, the paper analyzes offi  cial docu-
ments signed between Georgia and the EU, in-

cluding the European Neighborhood Policy, its 
agenda and progress reports, the Association 
Agreement, its agenda, and speeches made by 
high-ranking offi  cials.

Also, for comparing with offi  cial documents, 
important democratic reforms implemented in 
2014-2022 are reviewed to demonstrate that Eu-
ropeanization was the determinant of the de-
mocratization agenda in Georgia.

Additionally, in order to fully understand 
the research and its results and to correctly un-
derstand the terms used, the relevant academic 
literature has been studied.

Following the introduction, the second chap-
ter is devoted to the defi nition, operationaliza-
tion and interrelation of the concepts of Europe-
anization and democratization. The next chapter 
briefl y reviews the Georgia-EU relations, as well 
as the tools, institutions and mechanisms nec-
essary for the Europeanization of Georgia. The 
fourth chapter analyzes the relationship between 
Europeanization and democratization in the con-
text of Georgia. The fi fth chapter summarizes the 
research results, while the last section of the doc-
ument is a bibliography.

In one part, the paper reviews the Euro-
peanization instruments, institutions and 
structures, that is, how Europeanization is 
processed domestically triggered by the in-
teraction with the Union. In another part ded-
icated to why Europeanization is an instru-
ment for Georgia’s democratisation, the paper 
argues that democratization agenda has been 
driven by Europeanization because of three 
reasons: 1) Europeanization is a legitimiza-
tion factor for decision makers; 2) Europe-
anization and democratization has a similar 
value dimension and thus, complement each 
other in the Georgia context; 3) the European 
Union provided necessary political support, 
technical expertise, knowledge and fi nancial 
resources for facilitating the painful reforms 
and easening their transitional consequenc-
es, be it fi nancial or electoral, thus, adding 
pragmatism and feasibility to the cost and 
benefi t calculations of the decision makers.

The paper is prepared in the frameworks of 
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a three-year EU Erasmus+ Jean Monnet module 
“Europeanization as a Tool for Democratzation 
of Georgia” (620916-EPP-1-2020-1-GE-EPPJMO-
MODULE) managed by European University. 
The module aims at promoting EU knowledge 
among Georgian students and young academ-
ics by using interdisciplinary approaches for 
teaching and research with the particular focus 
on the EU-Georgia Association Agreement and 
democratization of Georgia. The entire action 
is designed to stimulate knowledge on the Eu-
ropean integration process as an instrument of 
democratization among the students of various 
disciplines and ensure developing the research 
by the young academics. The module also in-
cludes the component of the policy dialogue on 
national level with academics and policy mak-
ers regarding the implementation of the current 
EU obligations that Georgia takes.

1. EUROPEANIZATION 
AND DEMOCRATIZATION

This chapter is devoted to the defi nition of 
the concepts of Europeanization and democra-
tization. Since each of them is a rather broad 
term, this document will discuss only their main 
aspects, which are important to understand the 
example of Georgia.

In order to fully comprehend the Georgia’s 
case, it is necessary to defi ne and distinguish 
between the concepts and terminologies of 
complex fi elds of Europeanization and democ-
ratization, as well as to relate them to the Geor-
gian context.

1.1. Europeanization

Europeanization has been a buzzword for 
Georgia for decades. It is usually understood 
in the society as an implementation of Eu-
ropean values, governance and institution-
al systems. Indeed, Europeanization in this 
paper is understood as establishing a “local 
analogue” of the EU, adapting national social 

and political principles and mechanisms to 
the EU standards and practices.

In addition, since the inclusion of Georgia 
in the European Neighborhood Policy in 2004, 
Europeanization is associated with Georgia’s 
European integration and the achievements on 
this path. In other words, this is the legislation 
(i.e. acquis communitaire), “ideas, norms, rules, 
organizational structures and procedures, be-
havioral patterns, [that] spread intentionally or 
unintentionally beyond integrated Europe”, in 
this case in Georgia.

Europeanization as a research topic in aca-
demic scholarship has become a growth indus-
try in EU research since the early 1990s when 
Central and Eastern European countries started 
a massive transition from communism to de-
mocracy. Researchers refered to this ‘Europe-
anization’ as a process of “EU-driven change 
of their political and economic systems”1. The 
understanding of Europeanisation was expand-
ed by harmonization of Switzerland and Norway 
to the EU2 as well as the transitions of the EU 
membership candidate states3. The European-

1 Matlak, M., Schimmelfennig, F. & Woźniakowski, T.P. 
(2018). EuropeanizaƟ on Revisited: Central and Eastern 
Europe in the European Union. Florence: European Uni-
versity InsƟ tute, p. 6.

2 Sciarini, P. (2022). How Europe hits home: Evidence 
from the Swiss case. Journal of European Public Poli-
cy, 11 (3), pp. 353-378; Fischer, M. & Sciarini, P. (2014). 
The EuropeanizaƟ on of Swiss decision-making process-
es. Swiss PoliƟ cal Science Review, 20 (2), pp. 239-245; 
Lægreid, P., Steinthorsson, R. & Thorhallsson, B. (2004). 
EuropeanisaƟ on of Central Government AdministraƟ on 
in the Nordic States. Journal of Common Market Stud-
ies, 42 (2), pp. 347-369; Lavenex, S., Lehmkuhl, D. & 
Wichmann, N. (2009). Modes of external governance: a 
cross-naƟ onal and cross-sectoral comparison. Journal of 
European Public Policy, 16 (6), pp. 813-833.

3 Sedelmeier, U. (2011). EuropeanisaƟ on in new member 
and candidate states. Living Reviews in European Gover-
nance, 6(1); Schimmelfennig, F. & Sedelmeier, U. (2005). 
“IntroducƟ on: Conceptualizing the EuropeanizaƟ on of 
Central and Eastern Europe”. In: Schimmelfennig, F. & 
Sedelmeier, U. (eds.). The EuropeanizaƟ on of Central 
and Eastern Europe. Ithaca: Cornell University Press, 
pp. 1–28; Schimmelfennig, F. & Sedelmeier, U. (2004). 
Governance by CondiƟ onality: EU Rule Transfer to the 
Candidate Countries of Central and Eastern Europe. 
Journal of European Public Policy, 11(4), pp. 661–679; 
Schimmelfennig, F. & Sedelmeier, U. (2020). The Euro-
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ization literature was enriched by the inclusion 
of more distant EU neighbors in the research4.

Schimmelfennig & Sedelmeier5 suggest two 
dimensions of mechanisms of Europeanization. 
First, they believe Europeanization can be either 
EU-driven or domestically-driven. Second, they 
argue that institutional logics (i.e. ‘logic of con-
sequences’ or ‘logic of appropriateness’6) also 
infl uence the Europeanization process. In any 
way, the authors believe that the EU’s impact 
is generated by conditionality and socialization 
as two main mechanisms.

First, conditionality is based on rewards/
sanctions. The “EU provides non-member gov-
ernments with incentives such as fi nancial aid, 
market access or institutional ties on the condi-
tion that they follow the EU’s demands”. In the 
conditionality mode, transposition of norms 
happen because of material or social rewards. 
The process can be voluntary or non-volun-
tary – decision-makers may make certain steps 
without pressure or by realizing that appropri-
ate action will be followed by unwanted EU re-
sponse or consequences.

Second, socialization is about EU’s eff ort to 
‘teach’ a partner country those norms, values 
and rules that build an ‘appropriate behavior’. 
Socialization is a long, gradual and voluntary 
process of persuasion during which its new par-
ticipants learn, grasp the deeply rooted ‘accept-

peanizaƟ on of Eastern Europe: the external incenƟ ves 
model revisited. Journal of European Public Policy, 27 
(6), pp. 814-833.

4 Flenley, P. & Mannin, M. (2018). The European Union 
and its eastern enighbourhood: EuropeanisaƟ on and its 
twenty-fi rst-century contradicƟ ons. Manchester: Man-
chester University Press; Korosteleva, E., Natorski, M. & 
Simão, L. (2014). EU Policies in the Eastern Neighbouh-
rood: The pracƟ ces perspecƟ ve. Routledge.

5 Schimmelfennig, F. & Sedelmeier, U. (2004). Gover-
nance by CondiƟ onality: EU Rule Transfer to the Candi-
date Countries of Central and Eastern Europe. Journal 
of European Public Policy, 11(4), pp. 661–679; Schim-
melfennig, F. & Sedelmeier, U. (2005). “IntroducƟ on: 
Conceptualizing the EuropeanizaƟ on of Central and 
Eastern Europe”. In: Schimmelfennig, F. & Sedelmeier, 
U. (eds.). The EuropeanizaƟ on of Central and Eastern 
Europe. Ithaca: Cornell University Press, pp. 1–28.

6 March, J. G. & Olsen, J. P. (1989). Rediscovering InsƟ -
tuƟ ons: The OrganizaƟ onal Basis of PoliƟ cs. New York: 
Free Press.

able’ rules, norms and values in a step-by-step 
manner. As Schimmelfennig puts it, socializa-
tion “comprises all EU eff orts to “teach” EU pol-
icies – as well as the ideas and norms behind 
them – to outsiders, to persuade outsiders that 
these policies are appropriate and, as a conse-
quence, to motivate them to adopt EU policies”.

For instance, how is Europeanisation made 
on institutional level? Based on the EU pres-
sure/impact, changes start to happen on na-
tional level – establishment and/or trans-
formation of institutions. When an impact of 
Europeanisation is strong on a country, an in-
stitutional architecture is established or the 
current system is adapted to the new needs in 
the country. In order to manage the harmoni-
zation process, the country needs to transform 
its regulatory, institutional and legal framework 
into the EU analogue, harmonize its legislation 
to the EU acquis communitaire, etc.

Internal situation in the country has a deci-
sive role in such transformation – national ad-
ministrative culture, traditions, political setup, 
experience/history of statehood and other fac-
tors are critical. It is for this reason that each 
candidate country has its own approach and 
experience in the EU accession process.

Schimmelfennig7 argues that “EU’s impact in 
candidate countries has resulted primarily from 
the external incentives of accession condition-
ality rather than social learning or lesson-draw-
ing”. Or in other words, candidate countries 
strived for the EU membership and implement-
ed relevant reforms in anticipation of the mem-
bership benefi ts.

1.2. Democratization

Democratization is one of the most fre-
quently used legal and political terms in mod-
ern Georgia. In this work, democratization is 
seen as the establishment of democracy, the 
process of transition from an undemocratic po-
litical system to a democratic order.

7 Schimmelfennig, F. (2007). EuropeanizaƟ on beyond Eu-
rope. Living Reviews in European Governance, 7 (1), p. 8.
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Democratization has its determinants 
and factors:

 ● Social determinants/internal factors 
(past, traditions and social norms) – de-
mocracy has a higher chance of success 
where there is relevant cultural and his-
torical experience. The more democratic 
experience, traditions and social norms 
exist in a society, the greater the possi-
bility of democratization success;

 ● International determinants/external fac-
tors (for instance, international interven-
tion, Europeanization, etc.) – the process 
of democratization can be hindered or 
facilitated by international events, foreign 
intervention, Europeanization, etc.;

 ● Economic determinants (including mod-
ernization, industrialization, level of 
education, development) – as a rule, 
the more economically strong and de-
veloped a society is, the more there is a 
demand on the establishment of demo-
cratic institutions.

1.3.Interdependence 
of Europeanization and 
democratization

Democratization and Europeanization do 
not describe a static, stagnant state. On the 
contrary, they describe changing process-
es, constant renewal, constant striving for 
improvement.

According to the fi rst and most important 
block of EU membership criteria (the so-called 
Copenhagen criteria), the state institutions that 
ensure the protection of democracy, rule of law, 
human rights and minority rights should func-
tion properly in accordance with European stan-
dards. Therefore, it can be said that European-
ization (the process of joining the EU) implies 
the democratization of the country., meaning 
that Europeanization and democratization (as 
processes) are closely related.

This was especially evident during the acces-
sion process of Central and Eastern European 

countries to the EU. Their path to membership 
involved a transition from a communist system 
to democracy8. Similarly, close relationship has 
existed during the already implemented or on-
going expansion of the Union to the Balkans 
and the East. Georgia is one of such countries.

2. EUROPEANIZATION 
OF GEORGIA 
2.1. Europeanization 
of Georgia: History 

The development of Georgia-EU relations 
was contingent upon various internal and ex-
ternal factors. In the periods when circumstanc-
es were promising, there was an opportunity to 
expand the ties. According to these windows of 
opportunity, the history of EU-Georgia relations 
can be roughly divided into three stages: 1991-
2004, 2004-2013, and 2014 to date.

During all three periods, the EU had a re-
gional approach. In particular, relations with 
Georgia were strengthened within a broader 
approach, in parallel with strengthening rela-
tions with other countries – fi rst by using the 
partnership and cooperation agreements, then 
the European Neighborhood Policy and East-
ern Partnership, and fi nally the Association 
Agreements.

2.2. 1991-2004 – 
Distanced Engagement 

In 1991-2004, for the EU, Georgia was a geo-
graphically distant, politically unstable country 
located in a region with numerous confl icts. 
During this period, the main tool of the Union 
was the provision of humanitarian and techni-
cal aid9, which may not have been impressive 
in absolute numbers, but it gave hope for de-

8 Emerson, M. & Noutcheva, G. (2004). EuropeanisaƟ on 
as a Gravity Model of DemocraƟ saƟ on. CEPS Working 
Document, 214, pp. 1-31.

9 Delcour, L. & Duhot, H. (2011). Bringing South Caucasus 
Closer to Europe: Achievements and Challenges in ENP 
ImplementaƟ on. Natolin Research Papers, 3.
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velopment to the Georgian society immersed in 
poverty and lawlessness.

Since 1995, Georgia has been given the oppor-
tunity to benefi t from the EU’s Generalized Sys-
tem of Trade Preferences (GSP). In 1996, a Part-
nership and Cooperation Agreement was signed, 
which entered into force in 199910. Thus, the fi rst 
steps were taken to regulate and approximate the 
economic, political and legal framework.

Overall, apart from isolated cases, due to 
the lack of interest from the EU, the agenda 
of Georgia-EU relations was quite limited. Ac-
cordingly, the years 1991-2004 can be rightfully 
called the period of “distanced engagement”.

2.3. 2004-2013 – 
Growing Engagement

In the early 2000s, internal and external 
factors changed dramatically: in 2003, through 
the “Rose Revolution”, a new political force in 
Georgia came to power initiating radical demo-
cratic transformation. Georgia appeared on the 
radar of the EU, and, from the point of view of 
its member states, was able to do the unthink-
able – despite the diffi  cult regional and internal 
context, Tbilisi started building a democratic 
state. Moreover, the accession of the Central 
and Eastern European countries to the EU was 
in preparation, which would move the borders 
of the Union further eastward, towards Georgia. 
First potential, and then new member states 
(especially Poland and the Baltic states) ac-
tively supported the expansion of EU’s ties with 
Georgia. This prompted EU’s interest in the en-
ergy resources of the Caspian Sea, which would 
allow the Union to diversify its imports. The 
changing international security environment 
(campaigns against international terrorism in 
Iraq and Afghanistan) increased the West’s in-
terest toward Georgia11.

10 InformaƟ on Center on NATO and EU (2019). Guide to 
NATO and the European Union. Tbilisi: Author, pp. 140-
144.

11 Delcour, L. & Duhot, H. (2011). Bringing South Caucasus 
Closer to Europe: Achievements and Challenges in ENP 
ImplementaƟ on. Natolin Research Papers, 3, pp. 7-8.

As a result, pragmatic interests and rising 
needs led to the expansion of the newly creat-
ed European Neighborhood Policy towards the 
South Caucasus and the inclusion of Georgia in 
it from 2004. The EU’s interest toward Georgia 
grew exponentially: in 2003, it appointed a spe-
cial representative for the South Caucasus in 
Georgia, and in 2004, it sent the EU Rule of Law 
Mission (EUJUST THEMIS) to Georgia.

The 2008 Russia-Georgia war was a turning 
point as the EU for the fi rst time assumed the 
role of a security actor in Georgia. For instance, 
the Union mediated between the warring sides 
and mediated the process of signing the cease-
fi re agreement. On September 25, 2008, the EU 
created the post of the Special Representative 
for the crisis in Georgia, which was merged with 
the post of the EU Special Representative in the 
South Caucasus in 2011. On October 1, 2008, the 
European Union Monitoring Mission (EUMM) was 
established in Georgia. The 2008 Russia-Geor-
gia war also accelerated the implementation of 
the Eastern Partnership Initiative.

On February 25, 2013, an action plan for visa 
liberalization was offi  cially presented to Geor-
gia, within the framework of which Georgia im-
plemented large-scale reforms in the areas of 
document security, border and migration man-
agement, asylum policy, public order and secu-
rity, foreign relations and human rights.

No less important was the framework agree-
ment signed on November 29, 2013, which al-
lowed Georgia to participate in the ongoing 
crisis management operations under the aus-
pices of EU.

Thus, the period of 2004-2013 can be called 
“growing engagement” within the European 
Neighborhood Policy and the Eastern Partner-
ship. However, each integration step was more 
of a response to specifi c needs and existing 
challenges than a part of a strategic vision and 
proactive policy on EU’s part.
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2.4. 2014 to date – 
Associated Engagement

With the signing of the Association Agree-
ment in 2014, a new stage in Georgia-EU rela-
tions began. The Agreement, which also in-
cludes a Deep and Comprehensive Free Trade 
Area component, replaced the earlier Partner-
ship and Cooperation Agreement. Today, rela-
tions between Georgia and the EU are legally 
regulated by this document. It provides for the 
political, economic, and institutional Europe-
anization of Georgia and signifi cantly improves 
the quality of bilateral ties.

Simultaneously with the Association 
Agreement, several important events took 
place, which further strengthened Georgia’s 
European aspirations: on June 23, 2016, an 
agreement on mutual exchange of classifi ed 
information was signed: on March 28, 2017, 
after the successful implementation of large-
scale reforms, the visa-free travel regime for 
Georgian citizens in the Schengen area was 
launched; from July 1, 2017, Georgia became 
a member of the Energy Union; on October 
11, 2017, the Georgia-EU high-level strategic 
dialogue on security issues was launched; 
Georgia participated in several ongoing crisis 
management operations under the auspices 
of the European Union; the EU actively con-
tinued to participate in the confl ict settle-
ment process both at the political-diplomatic 
level and in confi dence-building mechanisms.

Moreover, with the constitutional reform of 
2017, Georgia’s aspiration for membership in the 
EU and NATO was constitutionally enshrined.

Thus, overall, since 2014, the EU-Georgia ties 
have been completely adjusted to the associa-
tion agreement and the reforms in it. This peri-
od can be described as the era of “associated 
engagement”.

Russia’s war against Ukraine fundamen-
tally changed the conditions for the EU’s 
eastward enlargement. On February 28, 2022, 
Ukraine applied for the EU membership, 
which was followed by the membership ap-
plications of Georgia and Moldova on March 

3, 2022. Georgia was able to independently 
answer 2,669 questions in the two-part acces-
sion application and return it to the European 
Commission in one month. In June 2022, ac-
cording to the historic decision of the Euro-
pean Council, Georgia was given a European 
perspective and asked to fulfi ll 12 recommen-
dations in order to obtain a candidate status. 
From then on, Georgia is in the process of ful-
fi lling the proposed recommendations.

Presently the Association Agreement re-
mains the regulatory document of the EU – 
Georgia bilateral ties. In case of receiving the 
candidate status and initiating the accession ne-
gotiations, the associated engagement will end 
and the foundation will be laid for a new, more 
ambitious stage, the ultimate goal of which will 
be Georgia’s membership in the Union.

2.5. Europeanization of 
Georgia: Actors, Institutions 

The Georgian model of European policy co-
ordination is as follows: the main decision-mak-
ing body is the governmental commission for 
European Integration, headed by the Prime 
Minister. The Ministry of Foreign Aff airs is the 
central coordinating institution and the secre-
tariat of the government commission. Within 
the framework of the government commission, 
interagency working groups have been created 
that work on specifi c topics.

More specifi cally, the Governmental Com-
mission for EU Integration has the following 
main functions:

A. Support of proposals and recommenda-
tions to support separate directions of 
Georgia’s European integration process;

B. Discussion of relevant information and 
facilitation of the National Action Plan 
implementation process;

C. Facilitation of the process of harmonizing 
Georgian legislation with EU legislation;

D. Facilitation of the process of implemen-
tation/enforcement of the recommen-
dations developed within the framework 
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of separate institutional mechanisms of 
Georgia-EU cooperation.

Among the other actors operating in Georgia 
in the process of Europeanization, the following 
are worth mentioning:

 ● Information center on NATO and the 
European Union, the main topics of which 
are the European Neighborhood Policy and 
the Eastern Partnership, the Partnership 
for Mobility, the Association Agreement, 
visa liberalization, the EU's involvement 
in confl ict resolution and security and 
stability. The main activities of the infor-
mation center include seminars, trainings, 
EU week, publications, regular meetings in 
the regions, thematic competitions, simu-
lation games, NATO and EU corners;

 ● The Ministry of Economy and Sustaina-
ble Development, which is responsible 
for the preparation and the implemen-
tation of the National Action Plan for the 
implementation of the Deep and Com-
prehensive Free Trade Agreement;

 ● The Ministry of Justice, which is respon-
sible for the analysis of the conformity 
of Georgian legislation with EU laws at 
the governmental level, before sending 
draft laws to the Parliament. More spe-
cifi cally, its activities include the follow-
ing components: 1) study and analysis of 
the legal framework (acquis) of the Eu-
ropean Union, including the decisions of 
the European Court of Justice; 2) taking 
necessary measures for the harmoniza-
tion of Georgian legislation with the le-
gal base of the European Union;

 ● Sectoral ministries with each of them 
having structural units related to the 
European Union (department, division, 
section), which carry out the following: 
1) fulfi ll the specifi c obligations under-
taken with the European Union; 2) study 
and analysis of the legal framework of 
the European Union in accordance with 
competence. In this structural unit, the 
so-called liaison offi  cer with whom the 
Ministry of Foreign Aff airs is closely 

linked. For example, in the Ministry of 
Justice – EU Law Department (under the 
fi rst deputy), while in the Ministry of En-
vironment Protection and Agriculture – 
Department of European Integration;

 ● Representatives of non-governmental 
organizations, academia, business circles 
and media, who also play a critical role in 
this process with their individual/group 
programs/reports/researches; through 
competitions, conferences, awareness 
raising activities and media programs.

The following institutions are envisioned by 
the Association Agreement, which within their 
competences manage and promote the process 
of Georgia's approximation with the EU and, 
therefore, lay the basis for the Europeanization 
of Georgia:

 ● Association Council (ministerial level).
 ● Association Committee (deputy ministe-

rial level).
 ● Association Committee on Trade (deputy 

ministerial level)
 ● Association Sub-Committees (Liberty, 

Security & Justice; economic and sec-
toral cooepration; geographic indica-
tions; sanitary and phytosanitary norms; 
customs; trade and sustainable de-
velopment).

2.6. Role of Parliament 
in Georgia’s Europeanization

One of the central institutions of Europe-
anization is the Parliament of Georgia, which is 
also the center of democratization in the coun-
try. The Parliament has a Committee on Europe-
an Integration, which prepares the bills neces-
sary for the implementation of the Association 
Agreement. More specifi cally, its responsibili-
ties include the following: law-making and pro-
viding legal expertise on determining compli-
ance of Georgian legislation with EU standards; 
monitoring the fulfi llment of the obligations 
undertaken within the framework of the action 
plan developed within the framework of the 
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neighborhood policy with the European Union; 
participating in the work of EURONEST PA and 
Parliamentary Association Committee (PAC). 
Representatives of the Parliament, including 
the European Integration Committee, partici-
pate in the meetings of the government com-
mission and working groups.

The Parliament of Georgia maintains close 
contact with the European Parliament through 
two main platforms: the Euronest Parliamenta-
ry Assembly (representatives of the European 
Parliament and the parliaments of the six East-
ern Partnership countries; multilateral format) 
and the Parliamentary Association Committee 
(representatives of the European Parliament 
and the Parliament of Georgia; bilateral format).

Overall, within the process of Europeaniza-
tion, the Parliament of Georgia performs its role 
by using legislative and supervisory functions, 
as well as through parliamentary diplomacy.

Apart from strengthening the country’s Eu-
ropean and Euro-Atlantic aspirations at the 
constitutional level (Article 78) within the 
framework of the constitutional reform imple-
mented in 2017, the Parliament’s resolutions 
on Georgia's foreign policy (March 7, 2013, De-
cember 29, 2016, and December 29, 2020) also 
played an important role in strengthening the 
country's western orientation.

The most important process began after 
the June 2022 summit of the European Council, 
when the Parliament of Georgia pledged to im-
plement the EU recommendations and coordi-
nate the process. Parliamentary working groups 
were created in the Parliament with the partici-
pation of representatives of state agencies and 
civil society. Initiatives were jointly prepared for 
each recommendation, which were discussed 
and adopted during the committee and ple-
nary sessions. It is interesting that in Ukraine 
and Moldova the implementation of EU recom-
mendations has been led by the governments, 
while in Georgia this critical role is played by 
the country’s Parliament.

3. EUROPEANIZATION AS AN 
INSTRUMENT FOR GEORGIA’S 
DEMOCRATIZATION

Given the above-mentioned information, 
it is now possible to investigate how and why 
Europeanization and democratization were in-
terlinked in Georgia, how and why European-
ization was an instrument of Georgia’s democ-
ratization?

To begin with, let us see how Europeaniza-
tion was an instrument of Georgia’s democrati-
zation. As already mentioned, Europeanization 
in Georgia or European integration was con-
nected with implementation of democratic re-
forms in the country. After Georgia’s inclusion 
into the European Neighborhood Policy in 2004, 
Europeanization became an encouraging tool 
for democratization – Europeanization deter-
mined the democratization agenda. To use the 
words of Emerson and Nucheva12, for Georgia 
“Europeanization was a gravity model of de-
mocratization”.

Democratic reforms, in turn, strengthened 
the process and perspective of Europeaniza-
tion, creating new incentives and opportunities 
for further progress on the path to European-
ization. Accordingly, Europeanization and de-
mocratization in Georgia complemented and 
facilitated each other.

This cannot be surprising, since the most 
important part of the Copenhagen criteria is 
the building of democratic institutions. There-
fore, Europeanization – that is, in the context 
of Georgia, progress on the path of European 
integration – meant progress on the path of de-
mocratization in the country, strengthening of 
democratic institutions. All important agree-
ments and initiatives in Georgia-EU relations 
– Partnership and Cooperation Agreement, Eu-
ropean Neighborhood Policy, Eastern Partner-
ship, Association Agreement, Visa Liberalization 
Action Plan, EU recommendations for candidate 
status – included a large component of democ-

12 Emerson, M. & Noutcheva, G. (2004). EuropeanisaƟ on 
as a Gravity Model of DemocraƟ saƟ on. CEPS Working 
Document, 214, pp. 1-31.
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ratization. On the other hand, the successful 
steps taken towards democratic consolidation 
would strengthen the further process of Euro-
peanization. It is this “closed circle” in Geor-
gia – Europeanization creates pressure for de-
mocratization, the progress of democratization 
strengthens Europeanization – during the last 
two decades, which created a situation where 
Europeanization became an instrument of de-
mocratization of Georgia.

If we look at the reform initiatives and prog-
ress in these years, it is clear that democratiza-
tion is driven by Europeanization – the democ-
ratization agenda of Georgia closely goes hand 
in hand with and is defi ned by the Europeaniza-
tion agenda.

In order to prove that Georgia’s European-
ization and democratization are intertwined, 
the Association Agenda between the European 
Union and Georgia, AA action plans, AA’s imple-
mentation reports made by European Commis-
sion, European Parliament and civil sociaty as 
well as ENP Action Plans and progress reports 
will be explored. These policy documents will 
be compared with the implemented reforms 
to conclude that Georgia’s democratization is 
linked to closely to its Europeanization that 
Europeanization has become an instrument for 
the country’s democratization process.

3.1. European 
Neighborhood Policy 
and Eastern Partnership

On June 14, 2004, based on the decision of the 
Council of the European Union, Georgia joined 
the European Neighborhood Policy, within the 
framework of which active Europeanization and 
democratization of Georgia began. In 2009, with 
the involvement of six eastern neighbors of the 
European Union (Armenia, Azerbaijan, Belar-
us, Georgia, Moldova, and Ukraine), the Eastern 
Partnership was created, which further strength-
ened these processes and made Georgia’s Euro-
pean perspective more realistic with the ideas 
provided within the mentioned initiative.

Within the framework of the European 
Neighborhood Policy and Eastern Partnership 
initiatives, a number of reforms were imple-
mented in the directions of the rule of law, 
good governance, protection of minority rights.

Before the Association Agreement, the main 
process of Europeanization and democratiza-
tion of Georgia was carried out with the help 
and framework of these two initiatives.

3.2. Human Rights Dialogue

Since 2009, within the framework of the po-
litical dialogue between Georgia and the EU, a 
new format of cooperation was created – Hu-
man Rights Dialogue (HRD). The HRD is one 
of the most active annual formats. Within its 
framework, the current situation in the coun-
try and the obligations taken and undertaken 
by Georgia are discussed in this direction. For 
example, the 2018 HRD agenda included such 
issues as “Preparation of the new Human Rights 
Action Plan”, “Strengthening of national mech-
anisms of implementation of HR instruments”, 
“Freedom and pluralism of media”, etc.

3.3. The Association 
Agreement 

The Association Agreement is a legal docu-
ment that regulates the bilateral relations be-
tween Georgia and the EU. With the Association 
Agreement, on the one hand, Georgia undertakes 
to introduce European values, legislation and 
practices. On the other hand, in return, the EU un-
dertakes to open access to the EU market, fi nance 
and information for Georgia. The purpose of the 
Association Agreement is (1) to expand the politi-
cal and economic relations between Georgia and 
the EU and (2) to gradually integrate Georgia into 
the internal market of the Union.

The Association Agreement will gradually en-
sure the implementation of reforms, which will ul-
timately lead to similarities with the EU member 
states – in economic, social and political aspects; 
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the basic European values of mutual respect, tol-
erance, rule of law will be established in the pub-
lic space. The Agreement will lead to increased 
predictability and consistency of public life as 
well as help to improve the quality of life of Geor-
gian citizens13. In the end, full Europeanization of 
Georgia will take place – economically, socially, 
politically, institutionally.

Association Agreement has around 450 di-
rectives and regulations14:

 ● I-III titles – political dialogue democra-
cy, human rights, the rule of law, good 
governance, peaceful confl ict resolution, 
fi ght against terrorism, weapons of mass 
destruction).

 ● IV title – trade and tra-related matters 
(Deep and Comprehensive Free Trade 
Area – DCFTA).

 ● V-VI titles – sectoral cooperation (taxa-
tion, environmental protection, energy, 
transport, media, health protection, con-
sumers’ rights, education, etc.).

 ● VII-VIII titles – institutional, fi nancial and 
procedural provisions.

There are several provisions in the Asso-
ciation Agreement that clearly acknowledge 
the central importance of this document and 
Georgia’s European integration for the de-
mocratization process of this country. For in-
stance, the preamble of the Association Agree-
ment states the following: “recognising that 
the common values on which the EU is built 
– democracy, respect for human rights and 
fundamental freedoms, and the rule of law – 
lie also at the heart of political association 
and economic integration as envisaged in this 
Agreement”. There is also another statement 
in the Objectives of the Association Agreement 

13 Emerson, M. & Kovziridze, T. (2016, eds.). Deepening 
EU-Georgian RelaƟ ons: What, why and how? Brussels: 
CEPS.

14 Offi  cial Journal of the European Union (2014). Associa-
Ɵ on Agreement between the European Union and the 
European Atomic Energy Community and their Mem-
ber States, of the one part, and Georgia, of the other 
part. Retrieved on 14 June 2021 from <hƩ ps://eur-lex.
europa.eu/legal-content/en/TXT/PDF/?uri=CELEX-
:22014A0830(02)> 

that highlights the importance of the docu-
ment in Georgia’s democratisation: “The aims 
of this association are: ... to contribute to the 
strengthening of democracy and to political, 
economic and institutional stability in Geor-
gia (Article 1, paragraph 2c)”. Moreover, general 
principles of the AA also provide further foun-
dation for this: “The Parties commit themselves 
to the rule of law, good governance, the fi ght 
against corruption, the fi ght against the var-
ious forms of transnational organised crime 
and terrorism, the promotion of sustainable 
development, eff ective multilateralism and the 
fi ght against the proliferation of weapons of 
mass destruction and their delivery systems. 
This commitment constitutes a key factor in the 
development of the relations and cooperation 
between the Parties and contributes to region-
al peace and stability (Article 2, paragraph 3)”.

It also underlines that “[aims] of political di-
alogue is to strengthen respect for democratic 
principles, the rule of law and good governance, 
human rights and fundamental freedoms, in-
cluding media freedom and the rights of per-
sons belonging to minorities, and to contribute 
to consoli dating domestic political reform (Arti-
cle 3, paragraph 2h)”.

The following clause lays the foundation of 
concrete areas for cooperation with the aim of 
further democratising Georgia based on its EU 
agenda (i.e. Europeanisation agenda):

“The Parties shall cooperate on developing, 
consolidating and increasing the stability and 
eff ectiveness of democratic institutions and the 
rule of law; on ensuring respect for human rights 
and fundamental freedoms; on making further 
progress on judicial and legal reform, so that 
the independence of the judiciary is guaranteed, 
strengthening its administrative capacity and 
guaranteeing impartiality and eff ectiveness of 
law enforcement bodies; on further pursuing the 
public administration reform and on building 
an accountable, effi  cient, eff ective, transparent 
and professional civil service; and on continuing 
eff ective fi ght against corruption, particularly 
in view of enhancing international cooperation 
on combating corruption, and ensuring eff ective 
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implementation of relevant international legal 
instruments, such as the United Nations Con-
vention Against Corruption of 2003 (Article 4)”.

Most of the concrete democracy-related as-
pects are enshrined in the Title III “Freedom, 
Security and Justice” of the Association Agree-
ment. For instance, Article 13 is dedicated to the 
rule of law and respect for human rights and 
fundamental freedoms:

1. “In their cooperation in the area of free-
dom, security and justice the Parties shall 
attach particular importance to further 
promoting the rule of law, including the 
independence of the judiciary, access to 
justice, and the right to a fair trial.

2. The Parties will cooperate fully on the ef-
fective functioning of institutions in the 
areas of law enforcement and the admin-
istration of justice.

3. Respect for human rights and fundamen-
tal freedoms will guide all cooperation 
on freedom, security and justice.”

It also deals with protection of personal 
data (Art. 14), cooperation on migration, asylum 
and border management (Art. 15), movement 
of persons and readmission (Art. 16), the fi ght 
against organised crime and corruption (Art. 
17), cooperation in the fi ght against terrorism 
(Art. 20), and legal cooperation (Art. 21).

This democracy-related agenda has been 
included in annual Association Committee 
agendas that translate general Association 
Agreement terms into concrete operational 
actions. For example, operational conclusions 
of EU-Georgia Association Justice, Liberty and 
Security SubCommittee included the following 
commitments of Georgia taken to implement the 
Association Agreement in the following years:

 ● Georgia will fully address the 12 priorities 
of the Commission opinion related to 
the JLS sector as well as the Association 
Agenda 2022 – 2027 Short-term priorities 
on Justice Reform;

 ● Georgia will implement the 2021-2030 
Migration Strategy and will approve new 
Integrated Border Management Strate-
gy in 2022;

 ● The EU will continue providing sup-
port on anticorruption and transparen-
cy policies to all relevant institutions 
through the Public Administration Re-
form support programme and other rel-
evant projects;

 ● Equip the Personal Data Protection 
Service with resources commensurate 
with its mandate and ensure its insti-
tutional independence, in line with visa 
liberalisation benchmarks; etc.

The earlier Association Committee agendas 
and other offi  cial reports throughout 2014-2021 
contained the commitments in judiciary, prose-
cution, law-enforcement, public administration 
reform, penitentiary, migration, border man-
agement, asylum, preventing and combating or-
ganised crime and other illegal activities, etc.15

3.4. Reforms in 2014-2022

Georgia made signifi cant progress໲in adopt-
ing legislative changes and implementing pol-
icy reforms that further consolidated democ-
racy in the country based on the AA/European 
agenda. Several of them are worth mentioning 
to demonstrate that Europeanisation was an in-
strument of Georgia’s democratisation.

The following is neither an exhaustive list of 

15 Government of Georgia (2016). 2016 NaƟ onal AcƟ on 
Plan for the ImplementaƟ on of the AssociaƟ on Agree-
ment between Georgia, of the one part and the Euro-
pean Union and the European Atomic Energy Commu-
nity and their Member States, of the other part and the 
AssociaƟ on Agenda between Georgia and the European 
Union; Government of Georgia (2015). 2015 NaƟ onal 
AcƟ on Plan for the ImplementaƟ on of the AssociaƟ on 
Agreement between Georgia, of the one part and the 
European Union and the European Atomic Energy Com-
munity and their Member States, of the other part and 
the AssociaƟ on Agenda between Georgia and the Eu-
ropean Union; European Commission (2016). Associ-
aƟ on Agenda between the European Union and Geor-
gia 2017-2020; EPRS (2020). AssociaƟ on agreement 
between the EU and Georgia – European Implementa-
Ɵ on Assessment. Brussels: EPRS; Parliament of Georgia 
(2019). 2019-2020 AcƟ on Plan for the Parliament of 
Georgia for the ImplementaƟ on of the EU-Georgia Asso-
ciaƟ on Agreement. Tbilisi: Parliament of Georgia.
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the reforms nor an assessment of the progress 
or challenges. This is just to demonstrative that 
Georgia’s Europeanisation process has been a 
locomotiv of the country’s democratisation by 
creating pressure, agenda and legitimacy of/for 
further democratic reforms.

The EU pushed, facilitated or otherwise sup-
ported the following reforms and legislative/
institutional harmonization in 2014-202016:

 ● New institutions: such as MIA’s Human 
Rights Department, State Inspector’s 
Service (later split in State Investigation 
Service and Personal Data Protection 
Service), Anti-Corruption Bureau, Food 
Safety Agency, Competition Agency, De-
partment of Labor Inspection, etc.

 ● New legislation: Code of Juvenile Justice; 
new and expanded labor safety regu-
lations; new law on public service; new 
gender protection legislation joining the 
Istanbul Convention; new law on media-
tion; new Code on Customs; new electoral 
legislation; new law on Entrepreneurship 
(‘Company Law’); law on consumer protec-
tion; four waves of judicial reform; etc.

 ● Spillover of the Association Agree-
ment-related reforms: the AA-related re-
forms also facilitated a successful com-
pletion of Georgia’s Visa-Liberalization 
Action Plan, granting Georgia a visa-free 
access to the Schengen zone in 2017. The 
Visa-Liberalization Action Plan contained 
various reforms, including in democracy 
area such as human rights protection, 
anti-discimination and anti-corruption 
legislation, and the rule of law.

16 EPRS (2020). AssociaƟ on agreement between the EU 
and Georgia – European ImplementaƟ on Assessment. 
Brussels: EPRS; Emerson, M. & Kovziridze, T. (2021, 
eds.). Deepening EU-Georgian RelaƟ ons: UpdaƟ ng and 
upgrading in the shadow of Covid-19. Brussels: CEPS.

3.5. EU recommendations 
to Georgia

In June 2022, European Council adopted 12 
recommendations for Georgia to implement in 
order to grant candidate status. These recom-
mendations mostly summarize earlier eff orts 
of the EU in further consolidating democracy 
in Georgia17:

1. “Depolarization; 
2. Guarantee the full functioning of all state 

institutions, strengthening their independ-
ent and eff ective accountability as well 
as their democratic oversight functions; 
further improve the electoral framework, 
addressing all shortcomings identifi ed by 
OSCE/ODIHR and the Council of Europe/
Venice Commission in these processes; 

3. Judicial reform;
4. Strengthen the independence of its An-

ti-Corruption Agency; equip the new Spe-
cial Investigative Service and Personal 
Data Protection Service with resources 
commensurate to their mandates and 
ensure their institutional independence.

5. “De-oligarchisation”;
6. Strengthen the fi ght against organ-

ised crime; 
7. Undertake stronger eff orts to guarantee 

a free, professional, pluralistic and inde-
pendent media environment; 

8. Move swiftly to strengthen the protection 
of human rights of vulnerable groups;

9. Consolidate eff orts to enhance gen-
der equality and fi ght violence aga-
inst women;

10. Ensure the involvement of civil society in 
decision-making processes at all levels.

11. Adopt legislation so that Georgian courts 
proactively take into account Europe-
an Court of Human Rights judgments in 
their deliberations; 

17 European Commission (2022). Opinion on the EU mem-
bership applicaƟ on by Georgia. Retrieved on 15 De-
cember 2022 from <hƩ ps://ec.europa.eu/commission/
presscorn er/detail/en/qanda_22_3800> 
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12. Ensure that an independent person is giv-
en preference in the process of nominat-
ing a new Public Defender (Ombudsper-
son) and that this process is conducted in 
a transparent manner; ensure the Offi  ce's 
eff ective institutional independence.”

In short, it can be said that the process of 
democratization of Georgia was increasing-
ly connected with the country’s Europeaniza-
tion agenda. Today, these two processes are 
closely interlinked. By signing the Association 
Agreement and starting the implementation of 
related reforms, as well as gaining a European 
perspective and implementing the recommen-
dations of the EU, the topic of the EU and Eu-
ropean integration is no longer only a foreign 
policy issue in Georgia. Rather it became an in-
tegral part of the internal political discussions 
of the country.

3.6. Europeanisation as an 
instrument for Georgia’s 
democratization

Based on the above-mentioned informa-
tion, it is clear how Europeanization created the 
agenda of democratization of Georgia. Now let 
us consider the reasons why Europeanization 
was a tool for the democratization of Georgia, 
why this process was acceptable to the coun-
try’s decision-makers. In our opinion, there are 
three reasons for this:

Firstly, Europeanization (i.e. European inte-
gration) was a legitimization factor for all con-
sequent governments to pursue painful reforms 
that would have otherwise been impossible to 
implement.

Secondly, Europeanization and democrati-
zation have had value convergence – both pro-
cesses entailed common values that the vast 
majority of population supported. Thus, it was 
politically feasible and benefi tial for govern-
ment to pursue Europeanization and democ-
ratization hand-in-hand. Public speeches of 
high-level offi  cials from Speakers of Parliament 

to Prime ministers of Georgia throughout 2014-
2022 explicitly highlight this argument when 
they closely link Europeanization to value sys-
tem of Georgia and its society.

Thirdly, pragmatic/materialistic reasons – 
European Union provided necessary technical 
expertise, knowledge and fi nancial resources 
for facilitating the arduous reforms and eas-
ening their transitional consequences. In addi-
tion, tangible benefi ts of Europeanization (for 
instance, visa-free access to Schengen Zone) 
further legitimized the process and gave credits 
to incumbent governments.

CONCLUSION

This paper sought to explore why and how 
the Europeanization has been a tool for Geor-
gia’s democratization. For this reason, after 
clarifying the terms of Europeanization and de-
mocratization, we reviewed a historic evolution 
of the EU-Georgia ties, looked at institutions, 
instruments, agreements and formats of Euro-
peanization in reference to Georgia’s democra-
tization, and demonstrated key EU-driven re-
forms in Georgia in 2014-2022.

It was clear that democratization agenda 
has been driven by Europeanization. We be-
lieve this has been so for three reasons: it was 
a legitimization factor; Europeanization and 
democratization had value convergence; and 
pragmatic reasons related to Europeanization 
benefi ts and democratization costs.

This paper is one of the fi rst attempts to 
explain the links between Georgia’s European-
ization and democratization in a more systemic 
manner. We hope it will be useful for reference 
in future research seeking to shed more light on 
this issue.
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THE LEGAL NATURE OF FORUM THE LEGAL NATURE OF FORUM 

SHOPPING IN INTERNATIONAL SHOPPING IN INTERNATIONAL 

CIVIL PROCEDURE LAWCIVIL PROCEDURE LAW
 

Litigation involves strategic choice, as game theory illustrates. One of those
strategic choices includes the plaintiff’s initial selection of the forum, which

the defendant may attempt to counter through transfer strategies of its own.
Criticizing and trivializing forum selection through the label of forum “shopping” 
Misapprehends the forum game by treating forum selection as a parlor trick-as 

Unfair and abusive – rather than as a lawful, authorized strategy. 
“ Forum shopping is not a form of ‘cheating’ by those who refuse to play 

by the rules. Playing by the rules includes the ability of plaintiff's counsel 
to select – and the ability of defendant's counsel to attempt to counter-the 

set of rules by which the litigation ‘game’ will be played.1 

Tamar Mskhvilidze

Doctor of Law, Senior Scientist at Scientific Research 
Institute of Law of European University

Globalization increase transnational legal relations, which in turn 
gives rise to multinational disputes. In these circumstances, parties 
try to choose the court of the country whose favorable legislation 
gives a preference. By comparing potentially available courts, a plain-
tiff  can determine where to begin litigation process. From a simple, 
rational choice perspective, it will select a forum whose substantive 
and procedural legal rules will produce the appropriate result.

KEYWORDS:  Positive Confl icts of Jurisdiction, Forum Selection, Court 
Jurisdiction 

1  Bassett, D. L., (2006). THE FORUM GAME, North Carolina Law Review,1.
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INTRODUCTION

In an ever shrinking world, in which trade and 
commerce fl ow across all national boundaries, it 
is no surprise that the number of cross-border 
disputes continues to rise. Civil litigation has it-
self become to some extent a commodity which 
prospective claimants shop for amongst the po-
tentially available national legal systems. In this 
environment, the scope for confl ict between the 
courts of diff erent countries is much increased.2 
In a world where every aspect of human aff airs 
is increasingly international, it is only natural 
that opportunities for private litigants should 
be correspondingly globalized. This phenome-
non has led, in fact, to frequent complaints in 
the latter half of the twentieth century that pri-
vate litigation has become too internationalized, 
and that plaintiff s are seeking justice in courts 
outside their own 'natural' jurisdictions in order 
to gain procedural or substantive advantages 
in a way that is at least vexatious, at worst op-
pressive. The term to describe this is, of course, 
'forum-shopping' (also sometimes referred to as 
'law-shopping').3 The most famous form of posi-
tive confl icts of jurisdiction is Forum Shopping.4 
In international civil procedural law, the term re-
fers to the right of the claimant to choose the 
preferred court in which the dispute litigation 
is most favorable, taking into account the rele-
vant factual, procedural, and substantive conse-
quences. It is the legitimate right of the claimant 

2  InternaƟ onal Law AssociaƟ on London Conference, 
(2000). CommiƩ ee on InternaƟ onal Civil and Com-
mercial LiƟ gaƟ on, Third Intern Report: Declining & 
Refering JurisdicƟ on in InternaƟ onal LiƟ gaƟ on, 1.

3   Guthri, N., (1995). “A Good Place to Shop“: Choice of Fo-
rum and the Confl ict of Laws, OƩ awa Law Review, 203.

4 Forum shopping is by no means a negaƟ ve or suspect 
phenomenon. It arguably only takes on an abusive na-
ture, in those instances where a liƟ gant selects a forum 
purely on the basis of ‘qualiƟ es’ of the forum which do 
not serve the rule of law. This would include for a select-
ed for the Ɵ me they take to decide a case, the technique 
of the so-called ‘torpedo’. In combinaƟ on with the im-
possibility of the other party to sue elsewhere, torpedo 
acƟ on literally torpedoes the possibility for the bona fi de 
party to seek Ɵ mely seƩ lement of his acƟ on.   Calster, 
G.V., (2016). European Private InternaƟ onal Law, Second 
EdiƟ on, Hart Publishing, 8. 

to fi le the claim where wishes based on pleading 
strategy, taking into account that the interna-
tional procedural law of the respective countries 
allows such a choice.5 Domestic forum shopping 
occurs when a plaintiff  chooses between two 
or more courts within a single country's legal 
system, whereas transnational forum shopping 
occurs when the choice is between the courts 
of two or more countries' legal systems.6 Glob-
al (transnational) forum shopping may lead to 
disharmony of decisions. In order to harmonize 
decisions, similar cases should be decided in 
the same way, regardless of which state's court 
hears it.7

Forum shopping depends on two conditions: 
First, as the foregoing defi nition implies, more 
than one court must be potentially available for 
resolving the plaintiff s claim. Second, the po-
tentially available legal systems must be het-
erogeneous.' If all legal systems were the same, 
plaintiff s would have little reason to prefer one 
court instead of another.' In contrast, the het-
erogeneity of legal systems means that a plain-
tiff  may be more likely to win (and likely to re-
cover more) in some legal systems than others, 
thus creating an incentive to forum shop.8 

 

FOR THE DEFINITION 
OF FORUM SHOPPING

Forum shopping behavior is based not only 
on a plaintiff s preference for a particular legal 
system's substantive and procedural law but 

5 Svanadze, G., (2016). NegoƟ aƟ on and conclusion of 
internaƟ onal business agreements against the back-
ground of internaƟ onal sales law, presentaƟ on at the 
NaƟ onal Business Law Conference, Tbilisi, 50.

6  Whytock, C. A., (March 2011). The Evolving Forum 
Shopping System, Cornell Law Review, 485.

7 In the 2010 case of Shady Grove Orthopedic Assocs. 
v. Allstate Ins.Co. The court noted: “Forum shopping 
is the inevitable (indeed, one might say the intend-
ed) result of a uniform system of federal procedure.” 
Bookman, P. K., (2016). The Unsung Virtues of Global 
Forum Shopping, Notre Dame Law Review, Vol 92, Is-
sue 2, 597, 601.

8  Whytock, C. A., (March 2011). The Evolving Forum 
Shopping System, Cornell Law Review, 486.
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also on the court access and choice-of-law de-
cisions of courts.9 

The English Court of Appeal held in a famous 
case that Dutch plaintiff s whose barge was 
damaged in the river Scheldt by Belgian defen-
dants could bring an action for location of the 
thing against a vessel which was due to enter 
Liverpool and which was the property of the 
defendants. Lord Denning made this famous 
comment about the right to justice of all com-
ers in the courts of England: This right to come 
here is not confi ned to Englishmen. It extends 
to any friendly foreigner. He can seek the aid of 
our courts if he desires to do so. You may call 
this 'forum shopping' if you please, but if the 
forum is England, it is a good place to shop in, 
both for the quality of the goods and the speed 
of service.10

The exact defi nition of Forum Shopping is 
ambiguous. In common understanding, the term 
refers to the choice of the most favorable ju-
risdiction or court in which to bring an action.11 
By this defi nition, it means that plaintiff s some-
times choose a forum for forum-shopping rea-
sons, defendants also may move for dismissal 
under the doctrine of forum non conveniens.12 

The legal system within which Forum Shop-
ping is conducted aff ects its defi nition, mak-
ing a uniform defi nition diffi  cult. The decision 
of the Court of Rimini of November 26, 2002 
attracted a lot of attention as an Italian court 
interpreted Forum shopping for the fi rst time. 
Court compares forum shopping to the “activ-
ity which aims at reaching the most favorable 
jurisdiction for the interests of the plaintiff ”. 13 

9 Whytock, C. A., (March 2011). The Evolving Forum 
Shopping System, Cornell Law Review, 488,489.

10  AtlanƟ c Star 1973, Guthri, N., (1995). “A Good Place 
to Shop“: Choice of Forum and the Confl ict of Laws, 
OƩ awa Law Review, 209.

11   Juenger, F. K., (1989). Forum Shopping, DomesƟ c and 
InternaƟ onal, 63 TUL. Law Review, 553, 554.

12  Ferrari, F., (August 2014). Forum Shopping: A Plea for 
a Broad and Value-Neutral Defi niƟ on, New York Uni-
versity School of Law, Public Law & Legal Theory, Re-
search Paper Series,Working Paper, NO. 14-39, 21-23. 
<hƩ ps://ssrn.com/abstract=2474181>

13  Tribunale di Rimimi, 26 November 2002, Ferrari, F., 
(August 2014). Forum Shopping: A Plea for a Broad 

It is clear from this defi nition that the under-
standing in Italy, but this holds true in many 
other Civil Law countries as well, is that only the 
plaintiff  can forum shop. There is no space for 
forum shopping by the defendant. Once a case 
is pending, the defendant can object to the ju-
risdiction of the court seized, arguing that there 
is no head of jurisdiction that allows the court 
to hear the case.14 Unlike the defi nition prof-
fered by some U.S. courts, pursuant to which 
forum shopping amounts to a selection of a 
court with an eye towards gaining an advantage 
based on the forum’s favorable substantive law 
or the avoidance of unfavorable law in an alter-
native forum.15 

Piper Aircraft Co. v. Reyno,16 which involved 
several domestic and transnational forum choic-
es, illustrates the diff erence between domestic 
and transnational forum shopping as well as 
the defi nitional problem. A Pennsylvania-man-
ufactured airplane with Ohio-made propellers 
crashed in Scotland, killing the passengers. 
The California lawyer hired by the passengers’ 
Scottish next-of-kin asked the court to appoint 
his legal assistant, Gaynell Reyno, to adminis-
ter the deceased passengers’ estates. Reyno, a 
California resident, fi led wrongful death actions 
in California state court on the estates’ behalf 
against the manufacturers, alleging that me-
chanical problems with the plane or the propel-
lers caused the crash. The plaintiff s decided to 
sue in the United States, rather than Scotland (a 
transnational forum choice); in California, rath-
er than the defendants’ home states of Ohio or 

and Value-Neutral Defi niƟ on, New York University 
School of Law, Public Law & Legal Theory, Research 
Paper Series,15. 

14  Tribunale di Rimimi, 26 November 2002, Ferrari, F., 
(August 2014). Forum Shopping: A Plea for a Broad 
and Value-Neutral Defi niƟ on, New York University 
School of Law, Public Law & Legal Theory, Research 
Paper Series, 15,16.

15 Tribunale di Rimimi, 26 November 2002, Ferrari, F., 
(August 2014). Forum Shopping: A Plea for a Broad 
and Value-Neutral Defi niƟ on, New York University 
School of Law, Public Law & Legal Theory, Research 
Paper Series, 15,16.

16  Bookman, P. K., (2016). The Unsung Virtues of Global 
Forum Shopping, Notre Dame Law Review, Vol 92, Is-
sue 2,591.
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Pennsylvania; and in state rather than federal 
court (two domestic forum choices). The defen-
dants removed the case to federal court and 
then had the case transferred from the North-
ern District of California to the Middle District 
of Pennsylvania. The defendants then moved 
for forum non conveniens dismissal, arguing 
that the case had closer ties to Scotland and 
should be heard there. Which of these choic-
es qualifi es as forum shopping? Under a broad 
defi nition, all of them. Under a contacts-based 
defi nition, the plaintiff s’ pursuit of a U.S. forum 
would not be forum shopping, especially after 
the case was transferred to Pennsylvania, be-
cause under private international law it is typ-
ically considered legitimate to sue a defendant 
at home. But if forum shopping refers only to 
illegitimately motivated choices, which of these 
moves qualify? With each of these moves, the 
plaintiff  and defendants were seeking the most 
advantageous forum, as is true of almost any 
forum decision. Nevertheless, the maligned fo-
rum choice in Piper was the plaintiff s’ choice of 
U.S. court over Scottish court—not the choice of 
California over Pennsylvania, or state over fed-
eral court. Those latter choices—similarly stra-
tegically motivated—are broadly considered to 
be within the plaintiff ’s discretion. Likewise, 
the defendants’ eff orts to remove the case from 
state to federal court, from one district court to 
another, and out of the country are considered 
wise parts of a thoughtful litigation strategy.17

Some courts and scholars use the term “fo-
rum shopping” to refer to a narrower subset of 
has little connection to the dispute.18 Regard-
less of one's view of forum shopping, this is a 
common occurrence. As pointed out by what 
was formerly known as the House of Lords, “if 
you off er a plaintiff  a choice of jurisdictions, he 
will naturally choose the one in which he thinks 
his case can be most favorably presented: this 

17 Bookman, P. K., (2016). The Unsung Virtues of Global 
Forum Shopping, Notre Dame Law Review, Vol 92, Is-
sue 2, 595.

18  Amchem Prods. Inc. v. B.C. (Workers’ CompensaƟ on 
Bd.) 1993 Bookman, P. K., (2016). The Unsung Virtues 
of Global Forum Shopping, Notre Dame Law Review, 
Vol 92, Issue 2, 589.

should be a matter neither for surprise nor for 
indignation.” Indeed, “every lawyer thinks about 
the best forum before fi ling a case or before an-
swering a complaint.” Not only, “ it is part and 
parcel of the litigator's job to explore the feasi-
bility of bringing suit in the most advantageous 
forum, as part of an eff ective tactical strategy”. 
In eff ect, “lawyers ethically are compelled to 
seek the most favorable forum to further cli-
ents’ interests.”19

DISADVANTAGES 
AND ADVANTAGES 
OF FORUM SHOPPING

There is a negative attitude towards Forum 
Shopping, especially in the context of global 
litigation. The term is associated with unprin-
cipled, worthless tactics and undeserved victo-
ries. It can lead to expensive and cumbersome 
litigation in a forum not ideally suited to hear 
the case, which inconveniences courts and par-
ties alike. Finally, simultaneous or seriatim pro-
ceedings in multiple courts duplicate eff ort and 
further prolong litigation—creating waste from 
the point of view of both the courts and the 
parties.20 There is an opinion that forum shop-
ping contrasts with the idea of a “level playing 
fi eld” in that it may distort the playing fi eld, 
and that forum shopping may create a negative 
popular perception about the equity of the le-
gal system.21 

The general attitude of the House of Lords 
towards Forum shopping was formulated as 
follows: that forum-shopping is unfair to de-
fendants, who may be put to unwarranted ex-
pense and inconvenience in defending actions 

19  Ferrari, F., (August 2014). Forum Shopping: A Plea for 
a Broad and Value-Neutral Defi niƟ on, New York Uni-
versity School of Law, Public Law & Legal Theory, Re-
search Paper Series,Working Paper, 14. 

20 Bookman, P. K., (2016).The Unsung Virtues of Global 
Forum Shopping, Notre Dame Law Review, Vol 92, Is-
sue 2, 603. 

21 Ferrari, F., (August 2014). Forum Shopping: A Plea for 
a Broad and Value-Neutral Defi niƟ on, New York Uni-
versity School of Law, Public Law & Legal Theory, Re-
search Paper Series,8,9. 
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brought somewhere other than the 'natural' fo-
rum of the dispute; that it is biased in favour 
of plaintiff s, who are likely to choose for a that 
will be sympathetic to their versions of events; 
that it is an ineffi  cient use of judicial resources, 
tending to clog the courts of the selected ju-
risdiction with 'foreign' actions; that it creates 
doubts about the fairness of the justice system 
when opportunism, rather than justice, seems 
to be the determining factor in litigation; that 
it creates uncertainty of judicial result; and 
that, in a federal system of government or in 
an international context, it creates tensions be-
tween jurisdictions by undermining the policy 
choices of one of them in preference to those 
of the other.22

The negative attitude towards forum shop-
ping is not unique to national legal systems. It 
can be defi ned at the European level. In this re-
gion, one of the justifi cations for eff orts to uni-
fy private international law was to avoid forum 
shopping. At the international level, it is worth 
noting that one of the main goals of developing 
the 1980 UN Convention on the International 
Sale of Goods, when the UNCITRAL Secretariat 
stated: "Reduce the search for courts with the 
most favorable law." 23 

A well-known, high-profi le case of global 
forum shopping is the suit of Austrian law stu-
dent Schrems against Facebook.24 In 2013, the 
student fi led complaints with an Irish priva-
cy regulator against Facebook Ireland Limited, 
the company that contracts with all Facebook 
users outside of the United States and Cana-
da. The student alleged that Facebook, through 
its participation in the U.S. government’s Prism 
surveillance program, had violated European 
privacy laws. Unsatisfi ed with the slow pace of 

22 Guthri, N., (1995). “A Good Place to Shop“: Choice of 
Forum and the Confl ict of Laws, OƩ awa Law Review, 
208.

23  InternaƟ onal Law AssociaƟ on London Conference, 
(2000). CommiƩ ee on InternaƟ onal Civil and Com-
mercial LiƟ gaƟ on,Third Interm Report: Declining & 
Refering JurisdicƟ on in InternaƟ onal LiƟ gaƟ on, 6.

24  Bookman, P. K., (2016).The Unsung Virtues of Global 
Forum Shopping, Notre Dame Law Review, Vol 92, Is-
sue 2, 584,585.

the Irish response, the student withdrew most 
of his complaints and refi led in Austria. The stu-
dent also advertised online that Facebook us-
ers all over the world should assign their claims 
to him, and through a claim-assignment proce-
dure already recognized in Austrian courts, he 
has created the largest putative class action 
in Europe, fi nanced in part by crowd-sourced 
funding. This case, which the Austrian Supreme 
Court recently referred to the Court of Justice 
of the European Union (ECJ), may make Austria 
and its courts confront some of the most per-
plexing procedural issues in transnational liti-
gation, including claim aggregation, litigation 
funding, and law’s extraterritorial reach. 

The Regional Civil Court dismissed his claim 
on the ground that, since he was also using 
Facebook for professional purposes, he could 
not rely on that provision regulating consumer 
contracts. Furthermore, the Regional Civil Court 
found that the jurisdiction to hear the assignors’ 
claims could not be assigned to Mr. Schrems. 
The decision focused on the jurisdictional side 
of the case, looking at whether Schrems shared 
the view that Austrian Facebook users were al-
lowed to take legal action based on their place 
of residence under Austrian consumer rights 
legislation. The judge disagreed, stating that 
the plaintiff  used the social media service both 
privately and professionally and had a com-
mercial interest against Facebook. The court 
ruled that the lawsuit – involving German and 
Indian plaintiff s who chose Vienna as the ven-
ue – was legally problematic and inadmissible. 
Facebook's lawyer argued that Mr Schrems was 
not a user in the legal sense and that the Vien-
na court had no jurisdiction – either against the 
California fi rm or its Dublin-based international 
subsidiary. Shrems' lawyer denied the accusa-
tion that his client was conducting the case for 
commercial purposes.25

25 The Regional Civil Court dismissed his claim on the 
ground that, since he was also using Facebook for 
professional purposes, he could not rely on that pro-
vision regulaƟ ng consumer contracts. Furthermore, 
the Regional Civil Court found that the jurisdicƟ on to 
hear the assignors’ claims could not be assigned to 
Mr. Schrems. On appeal, the Higher Regional Court 
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Sometimes, scholars applaud when parties 
designate a forum for disputes. Some scholars 
argue that forum shopping through contractu-
al forum selection clauses is essential to en-
courage governments to develop better laws. 
Because the parties’ choices refl ect their joint 

in Vienna upheld the claims related to the contract 
between Mr. Schrems and Facebook Ireland, but dis-
missed the appeal as it concerned the assigned claims 
on the ground that the forum of a consumer could 
only be invoked by an applicant relying on his own 
claims. The parƟ es brought an appeal on a point of 
law (i.e. Revision) to the Supreme Court of Austria, 
which subsequently referred the following quesƟ ons 
for preliminary ruling by the Court of JusƟ ce of the 
European Union. The Court fi rst recalled the gener-
al principle under EU law that persons domiciled in 
a Member State must be sued in the courts of that 
Member State. It went on to note that derogaƟ ons to 
this general principle were provided for in an exhaus-
Ɵ ve list, and had to be strictly interpreted. Therefore, 
the Court reasoned that the noƟ on of “consumer” 
under ArƟ cles 15 and 16 of RegulaƟ on 44/2001 had 
to be strictly construed. Secondly, the Court explained 
that the special jurisdicƟ on rules for “consumers” 
only apply to contracts “concluded outside and in-
dependently of any trade or professional acƟ vity or 
purpose, solely for the purpose of saƟ sfying an indi-
vidual’s own needs in terms of private consumpƟ on. A 
social network user can only rely on the special rules 
on jurisdicƟ on in bringing a case, in such circumstanc-
es, where they can show that their predominantly 
non-professional use of those services had not sub-
sequently become predominantly professional. The 
Court clarifi ed that the special rules on jurisdicƟ on in 
cases concerning “consumers” was “inspired by the 
concern to protect the consumer as the party deemed 
to be economically weaker and less experienced in le-
gal maƩ ers than the other party to the contract, the 
consumer is protected only in so far as he is, in his per-
sonal capacity, the plainƟ ff  or defendant in proceed-
ings. Consequently, an applicant who is not himself a 
party to the consumer contract in quesƟ on cannot en-
joy the benefi t of the jurisdicƟ on relaƟ ng to consumer 
contracts. The Court disagreed with the argument put 
forward by Mr. Schrems and found that the fact that 
he was bringing claims on his consumer rights before 
the courts where he was domiciled that were similar 
to those which were assigned to him did not, as such, 
bring those assigned claims within the jurisdicƟ on of 
the courts where he was domiciled. The Court also 
stated that the jurisdicƟ on of courts could not be es-
tablished through the concentraƟ on of several claims 
in the person of a single applicant. JUDGMENT OF THE 
COURT (Third Chamber) 25 January 2018 <hƩ ps://
globalfreedomofexpression.columbia.edu/cases/
maximilian-schrems-v-facebook-ireland-limited/> 

agreement, some scholars contend that through 
these clauses, individuals and fi rms seek out 
the best regulatory regimes, and that interest-
ed states may be encouraged to compete for 
the parties’ presence and business. Interested 
governments, in turn, will seek to provide those 
legal “products.”26

 

FORUM SHOPPING 
IN COURT PRACTICE

Forum Shopping was born out of American 
case law. It is now widely believed that the Unit-
ed States is experiencing an explosion of trans-
national litigation-litigation involving foreign 
parties or foreign activity. The United States has 
substantive and procedural laws that are more 
advantageous to plaintiff s than the laws of other 
countries. according to the conventional under-
standing, two features of the U.S. legal system 
encourage plaintiff s to bring transnational dis-
putes to the United States by promising access 
to these advantages. First, the United States 
employs a permissive approach to personal ju-
risdiction, giving plaintiff s-both domestic and 
foreign-broad access to U.S. courts. Second, 
U.S. judges have a strong tendency to apply the 
U.S. substantive law that plaintiff s often prefer, 
even in lawsuits arising out of events occurring 
in foreign countries.27 Lord Denning characteris-

26 Bookman, P. K., (2016). The Unsung Virtues of Global 
Forum Shopping, Notre Dame Law Review, Vol 92, Is-
sue 2, 586, 587. 

27 Many observers assume that transnaƟ onal liƟ gaƟ on 
in U. S. courts is increasing. As one observer puts it, 
"certain facts on the ground are clear: in recent de-
cades, liƟ gaƟ on in U.S. courts with a foreign or inter-
naƟ onal component has been growing in volume and 
It is now widely believed that the United States is ex-
periencing an explosion of transnaƟ onal liƟ gaƟ on-lit-
igaƟ on involving foreign parƟ es or foreign acƟ vity, 
Also in complexity." According to another, "the last 
thirty years have seen a growing torrent of cases with 
internaƟ onal and foreign issues." Although both U.S. 
plainƟ ff s and foreign plainƟ ff s can forum shop trans-
naƟ onal claims into U.S. courts, some commentators 
focus specifi cally on the laƩ er. For example, one schol-
ar describes a "Ɵ de of foreign plainƟ ff s against Unit-
ed States shores." Whytock, C. A., (March 2011). The 
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tically described Forum shopping in one of his 
cases: „As a moth is drawn to the light, so is a 
litigant drawn to the United States.”28

In September 2015, Volkswagen announced 
it had rigged diesel emissions tests to make its 
“Clean Diesel” cars seem to comply with U.S. en-
vironmental regulations while they were being 
tested.29 In f act, the cars emitted pollutants up 
to forty times more than U.S. law permits. Af-
ter that announcement, which aff ected 11 mil-
lion cars worldwide, Volkswagen’s market value 
dropped by about $ 25 billion, or thirty percent. 
Volkswagen owners, car dealerships, and share-
holders around the world started wondering how 
they could hold Volkswagen accountable. Outside 
the United States, aff ected consumers, car deal-
erships, and shareholders are suing Volkswagen. 
Aggregate litigation is pending in countries from 
Canada, to Australia, to South Korea. In Europe, 
Volkswagen is facing litigation in many diff erent 
countries on civil, criminal, and regulatory fronts. 
Litigation funding fi rms and U.S. law fi rms are 
leading many of these eff orts. In Germany, Volk-
swagen faces private securities fraud litigation. 
Consumer suits are in the works. Within the Unit-
ed States, groups of Volkswagen owners sued in 
many diff erent state and federal courts, seeking 
the best forum under diff erent criteria. These ef-
forts were examples of domestic forum shopping. 
Volkswagen shareholders around the world have 
also sought out the best possible forum for their 
securities litigation. Some who bought Ameri-
can Depositary Receipts (ADRs) on U.S. exchang-
es have sued in federal district court. But many 
shareholders have fi led suit in Germany, Volkswa-
gen’s home forum. These choices are examples 
of transnational or global forum shopping. From 
one perspective, these lawsuits represent eff orts 
of scheming, opportunistic lawyers searching 
worldwide for the best forum for extorting the 

Evolving Forum Shopping System, Cornell Law Review, 
482,483, 496,497.

28  Smith Kline & French v. Bloch 1983 Guthri, N., (1995). 
“A Good Place to Shop“: Choice of Forum and the Con-
fl ict of Laws, OƩ awa Law Review, 206.

29 Bookman, P. K., (2016). The Unsung Virtues of Global 
Forum Shopping, Notre Dame Law Review, Vol 92, Is-
sue 2, 580-582. 

highest possible judgment or settlement out of 
Volkswagen. From another perspective, however, 
Volkswagen’s actions harmed parties all over the 
world; since many diff erent nations empower pri-
vate citizens to sue Volkswagen under such cir-
cumstances, it is only natural for those parties to 
hold Volkswagen accountable anywhere they can. 

Airbus Industrie v Patel,30 in which the courts 
of India, Texas and England became embroiled. 
The facts are instructive on a number of levels. 
On 14 February 1990, an Indian Airlines fl ight took 
off  from Bombay on a domestic fl ight to Banga-
lore. The aircraft was an Airbus A320, manufac-
tured in Toulouse, France. There was a full com-
plement of passengers. Almost all of them were 
Indian. But there were also two British families 
and three Americans. During its fi nal approach to 
land in Bangalore, the aircraft struck the ground 
short of the runway. Ninety-two persons died. 
No-one escaped uninjured. An Indian Board of 
Enquiry found that the principal cause of the ac-
cident was pilot error. But it also found that the 
Bangalore airport company was at fault in failing 
to have adequate safety procedures in place. In 
India, litigation against the airline and the air-
port company resulted in a total award for all 
claimants of US$75,000 (after costs). The English 
claimants then brought an action in Texas against 
a number of parties who may have had some 
connection to the aircraft or its operation. One 
such party was the manufacturer, Airbus. Airbus 
applied successfully to the Indian court for an in-
junction to restrain the English claimants from su-
ing it anywhere other than India. But the injunc-
tion had no eff ect because the English claimants 
were outside India, and thus not amenable to the 
process of the Indian court. Airbus therefore came 
to England and sought an injunction in the home 
courts of the English claimants to stop them from 
continuing the Texas action against it. In the Court 
of Appeal, Airbus succeeded. But the House of 
Lords thought otherwise. Lord Goff  held that the 
English court had to have a “suffi  cient interest” in 

30 InternaƟ onal Law AssociaƟ on London Conference, 
(2000). CommiƩ ee on InternaƟ onal Civil and Com-
mercial LiƟ gaƟ on,Third Interm Report: Declining & 
Refering JurisdicƟ on in InternaƟ onal LiƟ gaƟ on, 2,3.
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the matter in order to justify the indirect interfer-
ence with the foreign court which an antisuit in-
junction entails.

Manufacturers Life Insurance Co. v. Guar-
antee Co. of North America, where judge was 
willing to accept that forum-shopping is a valid 
way for a party to pursue legitimate interests, 
but who intervened when the conduct of the 
shopping expedition began to work unfairness 
on the defendant. Both parties to the action 
were Ontario companies. The plaintiff  had sued 
in California and Utah to recover losses under 
a life insurance company's blanket bond. When 
the defendant disputed the jurisdiction of the 
American courts, the plaintiff  commenced pro-
ceedings in Ontario. The plaintiff  then moved to 
stay its own proceedings in Ontario, until the 
determination of the jurisdictional questions 
in California and Utah. Judge in dismissing the 
motion to stay proceedings, held that while the 
plaintiff  was entitled to shop for favourable law, 
it was unfair "to put the defendant 'on hold' un-
til the plaintiff  has shopped the world.31 

31 Manufacturers Life Insurance Co. v. Guarantee Co. of 
North America 1987 Guthri, N., (1995). “A Good Place 
to Shop“: Choice of Forum and the Confl ict of Laws, 
OƩ awa Law Review, 206,207.

CONCLUSION

Forum Shopping is not a negative legal phe-
nomenon. It is a fact that diff erent legal systems 
allow parties to determine where to initiate 
proceedings for a transnational dispute of any 
complexity. Forum shopping is a form of strate-
gic behavior based on the law system character-
istics that infl uence the formation of plaintiff s' 
expectations of court proceedings. Sometimes, 
substantive legal diff erences dictate the choice 
of party. Often, the choice of parties is dictat-
ed by the relevant procedural characteristics of 
the court (low costs, the possibility of receiving 
high compensation, etc.), as Forum shopping is 
an attempt to gain a tactical advantage that will 
contribute to the successful conclusion of the 
plaintiff 's case.
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ABSTRACT

The normal functioning of the justice system existing in the state, 
which should ensure the satisfaction of the private interests of the sub-
jects of law, should be evaluated as an expression of public and private 
interests. After all, the well-being of the subjects of law is signifi cant-
ly determined by the existence of a fl exible dispute resolution system 
and mechanisms, the correct formation and implementation of which 
guarantees the stability of the civil turnover and the satisfaction of the 
interests of legal subjects. Despite the importance of the issue, ensuring 
that the legal subjects are off ered fast and aff ordable forms of dispute 
resolution, remains to be a challenge. Achieving the mentioned goal 
becomes more diffi  cult, when the dispute is loaded with international 
private law elements, is characterized by complexity in this way and its 
resolution is connected with a number of peculiarities.

That is why, on the one hand, it is considered important to make 
changes in the law of Georgia “On Private International Law”, which 
will eliminate the risks of its misinterpretation. On the other hand, it 
is important to emphasize the role and importance of mediation in 
the process of resolving international private law disputes. Accord-
ingly, following the legislative amendments, it is also considered im-
portant to raise public awareness in this direction and improve legal 
culture. The above-mentioned, signifi cantly helps the formation of 
a chain of eff ective means of dispute resolution, where, on the oth-
er hand, an important place shall be given to the form of remote 
proceedings.

KEYWORDS: Alternative dispute resolution, Mediation, Legal 
proceedings
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INTRODUCTION

Human history shows, that the existence of 
confl icts between people are inevitable. There-
fore, one of the purposes of the existence of 
legislation is to neutralize them in order to en-
sure public order and peace.1 Accordingly, the 
perfect functioning of the justice system oper-
ating in the state should be evaluated as a mat-
ter of interest for both – public and private law 
subjects. Regardless of the importance of the 
issue, which is related to the right to a fair trial, 
the overcrowdedness of the judicial system has 
historically been an actual issue and remains to 
be a challenge in the modern Georgian reality. 
The resolution of each dispute within the court 
system is associated with a long waiting period 
and the risks of violating the terms stipulated 
by the Civil Procedure Code of Georgia. 

At the same time, it is recognized, that the 
internationalization of people’s relations in the 
modern world led to the rapid development 
of directions of law, which regulate legal rela-
tions “burdened with foreign law”. In private 
law, international private law has a dominant 
role in the process of regulating the relation-
ship having the foreign element.2 In some cases, 
the term “confl ict of law” or the term “choice of 
law” is used as a synonym for private interna-
tional law. It should be also noted that in the 
case of an international private law disputes, a 
decision must fi rst be made – which state’s law 
should be applied in relation to a specifi c case.3 
After all, there are various legal systems in the 
world, which are more or less diff erent from 
each other. And each system of law operates in 
a specifi c area. For example, French law applies 
to the territory of France, not England. And En-
glish law applies in England, not in France.4 

1 Sudini L., (2016). Mediation in the Settlement of 
Business Disputes in Indonesia, Journal of Law, Policy 
and Globalization, p. 41. 

2 Gabisonia Z., (2016). Georgian private international 
law, Tbilisi, p. 30. 

3 Juenger F., (1994). Private InternaƟ onal Law or Interna-
Ɵ onal Private Law, King's College Law Journal, p. 45. 

4 Salmond J., (1902). Territorial and Personal Law, 
Jurisprudence or the Theory of the Law, p. 599.

Accordingly, in case, when there is a dispute 
loaded with a foreign element, which is subject 
to the sphere regulated by the international 
private law, its resolution becomes even more 
complex. First of all, the subjects of law have 
to determine the following issue: which state’s 
law should be applied to regulate the confl ict; 
And only after that, the issue is assessed from a 
substantive point of view. 

Therefore, in case of international private 
law disputes, the goal of off ering legal subjects 
the means of quick and eff ective dispute reso-
lution alternatives, becomes even more import-
ant. Achieving the mentioned goal should be 
considered possible through the development 
of alternative dispute means, among which me-
diation is the dominant form. Therefore, with le-
gal regulation of mediation, the presentation of 
its importance in the process of resolving inter-
national private disputes should be considered 
a necessity for the development of the practice.

Considering the importance of the issue, 
the article discusses the importance of using 
mediation as a means of dispute resolution in 
the process of resolving international private 
law disputes and the existing challenges. At the 
same time, necessity of the changes in the law 
of Georgia “On Private International Law” is em-
phasized, because at the present time, the ex-
istence of defective regulation is evident, which 
can be used as a basis for its misinterpretation 
in practice.

As a methodological basis of the article, 
both general scientifi c – historical, as well as 
special – normative and comparative legal re-
search methods are used.

CHARACTERISTICS OF 
INTERNATIONAL PRIVATE 
LAW DISPUTES 

 It is recognized that private international 
law as a branch of law, regardless of its name, is 
part of the national legislation of the states.5 It 

5 Bookman P., (1931). Boston University Law Review 
Online, Is Private International Law International? p. 9. 
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answers the question of which state’s law should 
be used for the purposes of settling a specifi c 
legal relationship. According to the recognized 
approach, in order to qualify the relationship 
as an international private legal relationship, 
there needs to be a private legal relationship 
containing a “foreign element”. Such a relation-
ship can exist in the following cases: a) if the 
subject of legal relationship is connected to a 
foreign element; b) the object of legal relation-
ship is connected to a foreign element; c) legal 
facts, which must be confi rmed, are connected 
to the foreign element.6 The conclusion that the 
private international law belongs to the private 
law and not to the international law was fi nally 
solidifi ed in the early the 1900s,7 that is com-
pletely natural – international private law regu-
lates the existing relations between subjects of 
private law.8

It should also be noted that mainly around 
the world and also in Great Britain, the term 
“private international law” is used as an alter-
native to the term “confl ict law” used in the 
United States of America,9 which is defi ned as 
the law on the applicable law.10 And yet, when 
does the need to apply the law on private in-
ternational law arise? It is clear that in the geo-
graphical area where the law is unifi ed, there 
may not exist a cofl ict of laws and the need to 
resolve the relevant issue.11 As mentioned, the 
necessity of private international law arises, 
when there exists a confl ict of laws. 

In any case, current events in the world, in-
cluding the diversity of economic turnover, the 

6 Gabisonia Z., (2016). Georgian private international 
law, Tbilisi, p. 31. 

7 Hessel E., (1953). The Historic Bases of Private 
International Law, American Journal of Comparative 
Law, p. 297. 

8 Becker J., (1916). Elements of Japanese Law , 
International Private Law Book II: Chapter X, p. 442.

9 Juenger F., (1995). Private International Law or International 
Private Law, King's College Law Journal, p. 45. 

10 Rigaux F., (2000). Codification of Private International 
Law: Pros and Cons Conflict of Laws, Comparative Law 
and Civil Law: A Tribute to Symeon C. Symeonides, 
Louisiana Law Review, p. 1321. 

11 Hessel E., (1953). The Historic Bases of Private 
International Law, American Journal of Comparative 
Law, p. 298. 

development of modern technologies, or other 
circumstances aff ect the content and character-
istics of the relationships between legal enti-
ties. In the world legal sphere, the number of 
cases where the foreign element exists, is in-
creasing, which fi rst of all raises the question 
of which country’s law should be used for the 
purpose of settling a specifi c legal relationship. 
And only after this issue is resolved, the dispute 
can be settled from a material-legal point of 
view. That is why, in the mentioned case, sub-
jects of law have to solve a complex issue, the 
search for the possibility of timely resolution 
of disputes becomes even more urgent. The is-
sue is important to the extent that an unifi ed 
chain of dispute resolution mechanisms oper-
ating throughout the state should ensure the 
implementation of interests of the subjects of 
law. And in this direction, in the process of dis-
cussing international private legal disputes, it 
is important to highlight the role of mediation 
as a means of dispute resolution and its impor-
tance, because it is a form of dispute resolution 
that, considering its fundamental ethical val-
ues, has the ability to transform the existence 
of the society.

THE ESSENCE OF MEDIATION 
AS A MEANS OF DISPUTE 
RESOLUTION AND THE 
EXPEDIENCY OF ITS USE IN 
THE PROCESS OF RESOLVING 
INTERNATIONAL PRIVATE 
LAW DISPUTES

For the purposes of determining the expe-
diency of using mediation as a means of dis-
pute resolution, in relation to the international 
private law disputes, it is important to repre-
sent the peculiarities of the case consideration 
through mediation.

What is mediation? Mediation is defi ned as 
a process in which a neutral third party helps 
disputing parties to resolve a dispute.12 Since 

12 Hyde L., (1984). Mediation, Juvenile & Family Court 
Journal, Core U.S. Journals, p. 57. 
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the 1980s and 1990s, diff erent approaches have 
been formated in relation to alternative means 
of dispute resolution, namely mediation. Ac-
cording to the opinion of a part of the society, 
its functioning is evaluated positively, while the 
opinion of another part of society – is negative.13 
In any case, it is a fact, that in modern society, 
court proceedings are considered to be expen-
sive and in most systems – an ineff ective meth-
od of dispute resolution. The overcrowdedness 
of the city courts results in the fact that each 
civil legal dispute is being heard in court for 
years.14 And the cases when mediation is com-
pletely unsuccessful are extremely rare. Even 
when mediation does not end with an agree-
ment, it has positive results – it is possible to 
narrow the range of issues to be discussed and/
or neutralize mutual resentment.15 One of the 
advantages of mediation is that parties have 
the opportunity to make a creative decision.16 
They are not bound by the claims.

However, mediation is always considered 
confi dential in contrast to the court proceed-
ings, as court proceedings are usually held 
in public. In mediation, there is always a pre-
sumption of confi dentiality.17 Confi dentiali-
ty is a prerequisite for successful mediation. 
This principle helps to create an environment 
where parties can freely talk about their rela-
tionship. They know that information cannot 
be used against them.18 It is also important to 
note that two standards of confi dentiality are 
distinguished in the mediation process: inter-
nal and external confi dentiality. The meaning of 

13 Lande J., (2000). Getting the Faith: Why Business 
Lawyers and Executives Believe in Mediation Harvard 
Negotiation Law Review, p. 140. 

14 Lisnek P., (1993). Mediation: Untangling Business 
Disputes through ADR Feature, Commercial Law 
Bulletin, p. 12. 

15 Ehrman K., (1989). Why Business Lawyers Should Use 
Mediation ADR: Alternative Dispute Resolution, ABA 
Journal, p. 74. 

16 Parish L., (2003). After the Mediation, What Feature 
on Alternative Dispute Resolution, p. 24. 

17 Kovach K., (2004). Mediation Principles and Practice, 
third edition, "THOMSON WEST", p. 262. 

18 Macturk Ch., (1995). Confidentiality in Mediation: 
The Best Protection Has Exceptions, Student Note 
American Journal of Trial Advocacy, p. 412. 

each is as follows: 1. Internal confi dentiality in-
volves the mediator’s obligation to keep the in-
formation secretly from the other party, unless 
the relevant party has explicitly stated desire to 
disclose. 2. As for “external confi dentiality”, in 
accordance to the mentioned standard, any in-
formation disclosed during the mediation pro-
cess must be protected from third parties. The 
mentioned requirement applies not only to the 
mediator, but also to the parties or participat-
ing third parties.19 

It should be noted that the above-men-
tioned advantages of mediation, which have 
been indicated in an incomplete form, apply 
equally in case of implementation of any form 
of mediation. In theory and practice, three main 
forms of mediation are distinguished – judicial, 
private and court – annexed mediation forms.20 
In any case, nowadays mediation is recognized 
as one of the fastest means of dispute resolu-
tion, which at the same time ensures saving of 
fi nancial resources of legal subjects.

 It should also be noted, that from 2020, 
which was related to the pandemic situation 
and its consequences, the mentioned issue – 
timely resolution of disputes has gained spe-
cial relevance. In addition, under the threat of 
a spread of the coronavirus, the issue of on-
line dispute resolution has become more rele-
vant, because in the presence of force majeure, 
whether it is caused by a pandemic or another 
reason, further delay of court proceedings can 
cause signifi cant damage to the subjects of law.

That is why, recently, online means of dispute 
resolution have gained special importance. The 
use of technology has become necessary in or-
der to maintain existing relationships between 
the subjects.21 In fact, online mediation has 
been recognized as a fair, eff ective, convenient 
and inexpensive mean of dispute resolution ac-

19 Kallipetis M., (2014). Mediation Ethics in Europe, 
Dovenschmidt Quarterly, p. 71. 

20 Khandashvili I., (2018). Judicial and Non-Judicial Forms 
of Alternative Dispute Resolution on the Example of 
Mediation in Georgia, p. 183. 

21 Lenz C., (2021). Virtual Mediation – The New Modus? 
Section II: Alternative Dispute Resolution, Yearbook 
on International Arbitration, p. 160. 
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cepted in the global e-commerce market.22

Therefore, nowadays, online mediation is 
widely used in the process of resolving various 
types of disputes, especially in relation to prop-
erty disputes. For example, a website like Tao-
Bao off ers customers a solution to resolve sales 
issues through online negotiation. Pages – Ebay, 
Paypal are also considered to be the leaders in 
the fi eld of online dispute resolution.23 It is rec-
ognized that in addition to a number of advan-
tages of online mediation, such as their conve-
nience and availability, its impersonal nature is 
also considered as an advantage.24

 However, of course, there exist opposite 
opinions as well – according to skeptics, medi-
ation societies develop mediators’ skills, that 
are related to direct communication. In their 
view, active listening, questioning skills, nego-
tiation skills, body language or other means of 
non-verbal communication are considered to 
be critical for the success of mediation and may 
not be achieved in the online proceedings.25

In response to this, it is possible to say that 
online mediation involves the use of standard 
mediation techniques, only in virtual space.26 
However, considering its nature, online medi-
ation can be used with success in the process 
of resolving business disputes and disputes be-
tween corporations. After all, transnational so-
cieties represent the leading force of economic 
globalization.27 And for them, the wise use of 
time and fi nancial resources is very important. 

In any case, in Georgia, the institution of 
mediation is supported by state policy. Fol-
lowing the legislative support of mediation, a 

22 Lavi D., (2016). Three is not a Crowd: Online Mediation-
Arbitration in Busines to Consumer Internet Disputes. 
U. Pa. J. Int  l L., 37(3), p. 940 

23 Zhao Y., (2008). Rethinking the Limitations of Online 
Mediation, American Journal of Mediation, p. 164. 

24 Zhao Y., (2008). Rethinking the Limitations of Online 
Mediation, American Journal of Mediation, p. 163. 

25 Krivis J., (2000). Taking Mediation Online, Law Practice 
Quarterly, p. 19. 

26 Lombardi E., (2012). Is Online Mediation the Way 
to Fit the Forum to the Fuss, Maastricht Journal of 
European and Comparative Law, p. 531. 

27 Wang G., (2009). Mediation in the Globalized Business 
Environment, Asia Pacific Law Review 17 Asia Pac., p. 48.

number of important projects have been im-
plemented. Therefore, its successful function-
ing across the state, along with other means 
of dispute resolution, in the chain, should be 
evaluated as a signifi cant issue. Therefore, it is 
considered important to ensure eff ective use 
of its resources in relation to any category of 
dispute. More signifi cantly, to resolve the dis-
putes which are loaded with the international 
private law element, which, as mentioned, in-
creases their complex nature and parties have 
to additionally determine – which state’s law 
can be used while resolving a specifi c dispute. 
It should also be noted that in case of inter-
national private legal disputes, there is a high 
probability that the subjects of law may belong 
to diff erent states and be in diff erent countries 
physically, which further increases the costs re-
lated to litigation. Therefore, in such cases, the 
ability to conduct online mediation can acquire 
special importance. In this way, the time and 
fi nancial resources of the confl ict participants 
will be saved even more.

This approach echoes the reality that in re-
cent years, both in Europe and globally, signifi -
cant eff orts have been made to develop means 
of non-judicial dispute resolution. Among them, 
online dispute resolution has been thought to 
have signifi cant resources for resolving small-
er disputes.28 In addition, mediation has been 
recognized as a major force in the process of 
resolving international business disputes.29

ABOUT THE EXISTING 
REGULATION IN GEORGIA

 It should be noted that, on the other hand, 
international private law includes many legal 
issues in the fi eld of private law, including: busi-
ness law, family law, bankruptcy law and others. 
It is the structure, that the Law of Georgia “On 

28 Stegner M., (2017). Online Dispute Resolution: The 
Future of Consumer Dispute Resolution Section V: 
ADR Yearbook on International Arbitration, p. 347.

29 Posin Q., (2004) Mediating International Business 
Disputes, Fordham Journal of Corporate & Financial 
Law, p. 449.
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International Private Law” has been formed, 
which has not undergone signifi cant changes 
since its adoption, and by objective evaluation, 
it is possible to recommend improving a number 
of its articles. For example, the following legal 
gap is noticeable: according to Article 68, Part 5 
of the mentioned law, “The issue of recognizing 
a foreign court decision shall be considered by 
the Supreme Court of Georgia”. And according 
to Article 73 of the same law, it is provided that 
“the decisions (rulings and resolutions) adopt-
ed by a court of fi rst instance according to pro-
visions of this Chapter shall be subject to ap-
peal under the procedures established by law”. 
Obviously, the existence of such regulation is 
contradictory and needs to be harmonized. In 
particular, if only the Supreme Court of Georgia, 
the court of the third instance, considers the is-
sue of recognition of a foreign court decision, 
the court of the fi rst instance, obviously, cannot 
provide decisions that can be regulated by the 
mentioned law. 

Taking into account the above, it is consid-
ered important to harmonize the confl icting 
regulations in the law of Georgia “On Private 
International Law”, to eliminate the existing in-
accuracies.

CONCLUSION

The goal of the existence of the law is to 
protect the parties from harm caused by the 
confl ict between them. In addition, in the mod-
ern world, the number of legal relations, which 
are characterized by a foreign element, is grow-
ing and, therefore, before resolving the dispute 
from a material and legal point of view, the law 
“On Private International Law” must be applied.

 In addition, the perfect functioning of vari-
ous forms of dispute resolution operating with-
in the state signifi cantly determines the stabil-
ity of civil relations, ensures the realization of 
the interests of the subjects of law and should 
be considered as an expression of public inter-
est. And after the legal regulation of mediation, 
it should be considered necessary, to show the 

importance of its use in the process of consid-
ering international private law disputes. Among 
them, it is desirable to focus on the possibility 
of using the resource of online mediation. In this 
direction, it is considered necessary to raise the 
awareness of the public so that the court shall 
be considered as one of the ways to resolve the 
dispute and not the only one. In the direction 
of raising public awareness, it is also important 
to involve legal professional societies in order 
to present mediation as one of the eff ective al-
ternatives for resolving international disputes. 
On the other hand, it is considered necessary 
to improve the law of Georgia “On Private Inter-
national Law” and eliminate the existing gaps.

Taking into account the above-mentioned 
recommendations, they will ensure the use of 
the possibility of timely resolution of existing 
private legal disputes, as well as the encour-
agement of the use of mediation throughout 
the state. For the subjects of law, the goal may 
become more visible – to trust mediation as 
a process, that allows realization of their best 
interests.
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ABSTRACT 

After the Civil Code of Georgia entered into force in 1997, more than 
25 years, the analog of the German family law at that time – Georgian 
family law – has not become the object of legislative changes. While 
all over Europe, around the fundamental core of society called the 
family, the states establish new regulations, create institutions, ex-
pand the concepts and support all this to the free development and 
choice of the individual, our family law is more and more distant from 
reality. In this article, the types of relationships between couples pro-
vided by the French Civil Code, diff erent from marriage, are reviewed, 
which, according to the French national statistics, are much more in 
demand among young couples than marriage. These types allow in-
dividuals to decide of their own free will which legal institution is 
the most favorable for their relationship and goals. Georgian society 
belongs to the big family of Europe, that is why it is necessary for the 
legislation of Georgia to follow the dynamics of European develop-
ment and take into account the changes made by the neighboring 
states, of course, adjusting it to its reality.

KEYWORDS: Family law, Marriage, Cohabitation, Act of solidarity, 
Couple
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INTRODUCTION 

The family is the nucleus of Georgian and 
French society, which is organized and protect-
ed by law due to its high importance. The family 
is a large or small group of natural persons who 
have some kind of kinship or family-legal rela-
tionship with each other. The French Civil code, 
in contrast to the Georgian law, which only rec-
ognizes the existence of the institution of mar-
riage between a couple, recongnizes two legal 
forms of a couple’s relationship: cohabitation 
(concoubinage) and act of solidarity (Pacte civil 
de solidarité*). As a result of many parliamenta-
ry debates, the Chapter on cohabitation and the 
act of solidarity was added to the French Civil 
Code on November 15, 1999, based on Law No. 
99-944. The development of society caused the 
aforementioned legislative change, women’s 
movements, and the establishment of women’s 
rights, the desire for an independent life, and 
personal freedom. According to French Nation-
al Institute of Statistics research, cohabitation 
and act of solidarity are signifi cantly more com-
mon among young couples than marriage.1 

COHABITATION 

Unlike the act of solidarity, cohabitation in the 
French civil code is devoted to only one article 
(Article 515-8), according to which cohabitation is 
the fact of living together between two persons of 
diff erent sexes or of the same sex, which is char-
acterized by stability and continuity.2 For a cou-
ple’s life together to be considered cohabitation, 
it is necessary that their stay together be charac-
terized by the following conditions: 

* Civil Pact of Solidarity. 
1 <hƩ ps://www.insee.fr/fr/staƟ sƟ ques/3306175#tab-

leau-fi gure1>
2 ArƟ cle 515-8 du Code civil – Le concubinage est une 

union de fait, caractérisée par une vie commune 
présentant un caractère de stabilité́ et de conƟ nuité́, 
entre deux personnes, de sexe diff èrent ou de même 
sexe, qui vivent en couple.

** In French Doctrine, only the persons who have sexual 
relaƟ ons with each other are referred to as a couple.

 ● Two authorized persons must represent 
the couple;

 ● Not married;
 ● Lived together with minimal stability;
 ● Their relationship should be character-

ized by continuity. 
The French Civil Code recognizes cohabi-

tation only as a fact and does not give it legal 
force; cohabiting persons are not even consid-
ered members of the same family, and their 
relationship status is single.** Despite this, a 
person can live in only one cohabitation (con-
coubinage). The French Civil Code does not set 
an age limit for cohabitation therefore, even 
minors can live together as a couple under co-
habitation. By integrating cohabitation into the 
French Civil Code, the legislator did not create a 
new institution; it simply recognized the right of 
the couple to have a free union (union libre), but 
outside of the relationships regulated in detail 
by the Civil Code. Nevertheless, Article 515-8 of 
the French Civil Code has often become the ba-
sis for decision-making by the French Supreme 
Court. Despite the law limiting cohabitation to 
only one article, jurisprudence has established 
various principles.

Since, according to French legislation, cohab-
itation is a legal fact, its registration, unlike mar-
riage, is impossible, but it is possible for the state 
body to recognize the fact. The City Hall3 will issue 
the notifi cation about cohabitation, although it 
is not obliged to issue such a document by law. 
According to the offi  cial website4 of the state ser-
vices, based on the couple’s request for a certifi -
cate of cohabitation, some City Halls issue a doc-
ument and determine the existence of the fact of 
cohabitation. This document does not have legal 
force; it is more like a certifi cate and can be used 
in some cases defi ned by law, for example, when 
a couple requests social assistance. Obtaining a 
certifi cate is free of charge, and to receive it, the 
couple must submit identity cards and residence 
documents (utility payment receipt, rental agree-

3 In France, City Hall is a body where any informaƟ on 
about a person is registered. 

4 <hƩ ps://www.service-public.fr/parƟ culiers/
vosdroits/F1433>
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ment, etc., which is, in a way, an alibi of the cou-
ple’s cohabitation). It may also be necessary to 
present witnesses who will confi rm that the cou-
ple is living together. Although cohabitation does 
not create a legal relationship between the cou-
ple, it does not entirely exclude them either. For 
example, a partner can demand from the other 
partner the return of the property obtained due 
to unjust enrichment,5 since they do not have 
mutual maintenance obligations. According to 
the decision6 of the French Supreme Court, a co-
habiting couple does not have an obligation of 
fi delity. Since cohabitation is a free relationship, 
separation can occur at the initiative of one par-
ty without the other party's consent, without his 
knowledge, and without any legal measures or 
appeal to the state authorities. The pregnancy of 
the partner is also not an obstacle to separation, 
as it is considered, for example, in marriage, how-
ever, in the presence of certain circumstances, 
based on Article 1240 (formerly Article 1382) of the 
French Civil Code, which deals with the question 
of compensation for damages caused by tortious 
obligations, after infi delity and separation, it is 
possible to claim compensation for moral dam-
ages against the spouse who initiated the break-
up or was the author of the betrayal.7 During co-
habitation, if one of the partners dies, the other 
party has no right to legal inheritance. However, 
it is possible to be a testamentary heir, and the 
partner does not have the right to reversion* of 
the deceased partner's pension.

ACT OF SOLIDARITY 

The act of solidarity is a contract between 
two adults. In its essence, the act of solidarity, 
which the french refer to as PAX (P.a.c.s), lies be-

5 Decision of the French Supreme Court of May 18, 
2022 N 18-12.808.

6 Decision of the French Supreme Court of February 3, 
1999 N 96-11946.

*  Le droit à la pension de réversion.
7 Tout fait quelconque de l’homme, qui cause à autrui un 

dommage, oblige celui par la faute duquel il est arrivé 
à le réparer – Any action that causes harm to another 
obligates the author of that action to correct it.

tween cohabitation and marriage and concerns 
the property and money matters of the couple; 
it does not aff ect the family and fi liation. Ac-
cording to the Franch public services website, 
Pax aff ects a couple’s social, income, tax, hous-
ing, and property rights and does not aff ect 
fi liation or name. Under the act of solidarity, 
partners are not considered to be spouses of 
each other, and whether they are members of 
the same family or not, neither the law nor the 
doctrine nor the jurisprudence has an unequiv-
ocal answer. 

The articles on the act of solidarity of the 
French Civil Code have undergone several 
changes since 1999, namely in 2005 and 2006. 
According to the fi rst sentence of Article 515-4 
of the French Civil Code, a couple bound togeth-
er by an act of solidarity undertakes to live to-
gether and support each other materially and 
mutually. 

According to data published by the French 
institute of Statistics and National Studies on 
January 16 in 2018, 181,900 diff erent-sex cou-
ples and 7,000 same-sex couples signed the act 
of solidarity in 2015, and 184,400 diff erent-sex 
couples and 7,100 same-sex couples in 2016. 
This data shows the fact that the act of solidari-
ty is a sought-after institution in French society. 

The act of solidarity is not only character-
istic of French law; a similar type of institution 
is also found in Belgian law under the name of 
legal cohabitation (cohabitation légale), which 
diff ers in its content from the institution of the 
French act of solidarity. According to Belgian 
law, legal cohabitation can even be enjoyed 
by members of the same family; the couple 
doesn't need to be in a sexual relationship, and 
the partners in legal cohabitation undertake to 
manage the residence together, take care of liv-
ing expenses together and share certain debts. 
In German law, the institution of the French 
solidarity act can be found under the name of 
cohabitation (Lebenspartnerschaft). However, 
the content is diff erent in particular, a couple is 
only homosexual, they undertake to take care of 
each other and live together they have the right 
to take each other’s surname. Unlike French civ-
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il law, the German Civil Code gives cohabiting 
partners more rights and obligations, almost 
similar to that of a married couple. German law 
gives the cohabiting partner the right to adopt 
the biological child of the other partner, which 
is impossible under the French Civil Code. Cana-
dian civil law recognizes cohabitation under the 
name of living common law, while some Amer-
ican states recognize – common-law marriage. 
However, the content of each institution and 
regulation by law is not similar. Common-law 
marriage in the United States was based on 
the New York Supreme Court’s decision in 1809 
(Frenton v. Reed), in which the court notes that 
a couple who have lived together for several 
years and are perceived as husband and wife in 
the eyes of the public, are considered married 
even without a formal marriage, and they are 
spouses for each other. 

According to Article 515-1 of the French Civil 
code, the act of solidarity is a contract between 
two adults, of the same or diff erent sex, for the 
organization of their common life. Signing a so-
called Pax contract is prohibited if one (or both) 
partners are already married or are “Paxed“. 
Incest is strictly prohibited by French law. Ac-
cording to Article 515-2 of the French Civil Code, 
the act of solidarity is void if it is concluded 
between relatives in direct ascending and de-
scending lines and between relatives in lateral 
lines (cousins) and their children and grand-
children.  

Since the act of solidarity is a contract 
signed between the partners, it becomes ef-
fective for the parties upon its signature, and 
the right of dispute for the third parties arises 
upon its publication by the notary. The contract 
is fi led before a civil offi  cer, who fi rst verifi es the 
admissibility of the couple’s applications and 
then registers it and delivers the documents to 
a notary for registration and subsequent pub-
lication. If the parties, after the publication of 
the contract, want to make changes to the act 
of solidarity, they are obliged to register them 
through the procedure of entry into force of the 
contract. Two types of the contract act of soli-
darity exist: 1. Prepared in advance by the City 

Hall8 and 2. Drawn up by the free will of the par-
ties, and the principle of freedom of contract 
applies to it. According to the fi rst sentence 
of Article 515-5 of the French Civil Code, if the 
contract does not provide otherwise, the par-
ties dispose of personal belongings according 
to their interests and wishes. Also, the payment 
of the loan taken by one partner for personal 
interests is only his obligation. If one of the 
partners took the loan for common interests, 
the other partner is also responsible for paying. 
If one of the partners dies, another party has 
no right to inherit without a will. According to 
the French Civil Code, if the heir bequeaths part 
of his property to his partner, he is obliged to 
bequeath the other party of the property to the 
legal heirs.9 

Partners have the right to end the act of sol-
idarity independently, and the relationship will 
be considered completed for the couple from 
the moment of registration of the contract's 
termination statement by one of the partners. 
According to the French law of May 12, 2009, the 
Family Court is authorized to hear the claim if a 
dispute arises between a couple.

CONCLUSION 

Marriage is a signifi cant fact in the life of 
any person and gives rise to important legal, 
moral responsibilities and obligations. Accord-
ing to Article 30 of the Constitution of Geor-
gia, marriage, as a union between a man and a 
woman to create a family, is based on the legal 
quality and free will of the spouses. For a long 
time, the fact of a couple living together with-
out marriage is no stranger to Georgian society; 
however, since Georgian law does not consider 
any other fact or institution of a couple being 
together besides marriage, the relationship of 
the parties remains without legal regulation 
or recognition of this relationship by the law, 

8 <https://www.formulaires.service-public.fr/gf/
cerfa_15725.do>

9 <https://www.service-publ ic.fr/particul iers/
vosdroits/F2529>
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which unfortunately causes many problems, 
especially in case of separation of the couple. 
Since a couple's relationship in an unregistered 
marriage is not legally recognized, the parties 
cannot enjoy a number of rights, which threat-
ens their personal and property rights. 

The Georgian Civil Code must consider the 
example of the French Civil Code and integrate 
institutions other than marriage, such as the 
act of solidarity, into the Civil Code. By integrat-
ing this institution into the law, the couple will 
have the opportunity to decide how to legally 
regulate the relationship between them. Also, 
recognizing cohabitation as a fact by the law 
and bringing it into a particular legal framework 
will be an important innovation since the cou-
ple will have the opportunity to recognize the 
fact of their cohabitation before the law, which 
will to some extent, bring legal recognition of 

their relationship. Since the supreme law of 
the country strictly defi nes marriage as a union 
between a man and a woman, it is possible to 
regulate the institution of the act of solidarity 
or the fact of cohabitation, allowing a same-sex 
couple to regulate their monetary and property 
relations. In addition, if the law allows a same-
sex couple to enjoy the act of solidarity or the 
fact of cohabitation, in this way, their relation-
ship will be recognized and brought into the le-
gal framework, and the institution of the family 
will not be violated. 

Since the law is a living organism and con-
stantly undergoes changes due to the devel-
opment and needs of the society, the Georgian 
Civil Code must follow the rhythm of devel-
oped countries, integrate such legal issues, and 
adapt to the society's demands already been 
introduced and tested.
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ABSTRACT

As it is known, the court is the body that administers justice. Georgia 
has a system of general courts, including District, Appeal, and Cassation 
courts. The district court is a court of fi rst instance covering the entire 
territory of Georgia. Considering the specifi city of insolvency, its cases are 
considered only by the city courts of Tbilisi and Kutaisi. The powers as-
signed to the insolvency court include reviewing the application, opening 
the rehabilitation regime, appointing a manager/supervisor, etc.

The activity of a judge often goes beyond the scope of civil law and 
Civil Procedure Code. Accordingly, the rights and obligations established 
by other branches of law apply to him/her. One is the law of insolvency, 
which mainly has independent general and procedural norms.

The current law envisages the court’s involvement in such a regime 
as rehabilitation. In the work, the role of the court is considered within 
the framework of the regulation of the law of insolvency, the rehabilita-
tion regime, which is regulated by the law of insolvency. And the research 
revealed that certain issues need to be regulated at the legislative level.

Due to the fact that the role and rights, and duties of the court 
in the rehabilitation regime have not been elaborated in accordance 
with the new law by the researchers, the research topic is relevant 
and interesting. To properly discuss the topic provided by the arti-
cle, the law “On Rehabilitation and Collective Satisfaction of Credi-
tors’ Claims”, insolvency proceedings, and bankruptcy proceedings are 
compared. The normative acts in force in Georgia are used in the work, 
which regulates the rights and duties of the judge. In addition, various 
international acts are cited in the article for comparison and strength-
ening of the position.

KEYWORDS: Insolvency, Rehabilitation regime, Statement of 
insolvency, Insolvency court
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INTRODUCTION

In the law of insolvency, the rehabilitation 
regime is of special importance. The court de-
cides to open it. In particular, it examines the 
application submitted on the request of the re-
habilitation regime and makes an appropriate 
decision on recognizing the application on in-
solvency as admissible.

This article is interesting and noteworthy 
because it discusses the court/judge in the 
context of insolvency and the necessity of its 
independence at the level of specialization in 
this fi eld. 

Research methods such as historical, com-
parative, descriptive, and others were used 
during the work.

The purpose of໲the research topic໲is to study 
the role, independence and rights, and duties 
of the judge in insolvency໬

The research topic is໲the study of Georgian 
and foreign legislation on insolvency within the 
framework of the judge/court.

The object໲ of the research is the study of 
the rights and duties of the court/judge.

     
ADMISSIBILITY 
OF INSOLVENCY 
PETITION BY COURT

Every action is committed to achieving the 
appropriate result. While applying, the appli-
cant is focused on the court’s acceptance of 
the application. The appropriate result will be 
obtained when the applicant considers the res-
ervations defi ned by the law and properly sub-
mits the application to the court. In particular, 
the declaration of admissibility of the applica-
tion for insolvency will be made by the court. 
Otherwise, the court will refuse to declare the 
application admissible. 

To initiate the rehabilitation regime, the 
court shall conduct a kind of “investigative” 
procedure to determine whether the debtor is, 
in fact, insolvent. This investigation requires an 
insolvency test. The court discusses the admis-

sibility of the application for insolvency within 
the time limits established by law, which are 
diff erent depending on the applicant’s status. 

Since the application has been submitted in 
accordance with the law and the court consid-
ers that it meets the formal requirements, and 
the debtor is insolvent or facing imminent in-
solvency, it will issue a ruling on the admissi-
bility of the application and the opening of the 
rehabilitation regime.1 The mentioned issue is 
similarly regulated by German legislation. The 
application fi led by the creditor or the debtor 
must be based on insolvency or imminent in-
solvency, verifi ed by a judge, to start the pro-
ceedings.2 According to the new law, the court 
has a 7-day deadline for the application fi led 
by the debtor and a 10-day deadline for the 
submission by the creditor, after the creditor 
presents the document confi rming the delivery 
of the court order to the debtor.3 The Law “On 
Insolvency” of 2007 provided for the submission 
of the latter before the fi ling of the application, 
for which a 5-day period was determined, and it 
could be extended by a court order for 10 days.4 
The court had a 5-day deadline for accepting 
the application fi led by other applicants.5 Set-
ting a 5-day deadline for the judge was called 
unreasonable by Professor Roin Migriauli, who 
spoke in his article about the mentioned issue 
in 2013. He believes that the given time is not 
enough to make a decision.6

If we consider that our judicial system suff ers 
from a lack of judges, is characterized by many 
cases, and not insolvency judges. Still, judges 

1  Law “On Rehabilitation and Collective Satisfaction 
of Creditors’ Claims”. 47.4.  [Last seen December 31, 
2022]

2 Lawyer for Insolvency Law: German Proceedings. 
<https://se-legal.de/insolvency-lawyers-germany/?la
ng=en&fbclid=IwAR0UdnHpQ-S1c3Tmojw3LXsyYlntG
22UerEeoLBVs2MoAVo6l8so4QlgHnM> 

3 Law “On Rehabilitation and Collective Satisfaction 
of Creditors’ Claims”. 47.1. [Last seen December 31, 
2022].

4 Law “On Insolvency Proceedings”. Article, 22.2. [Last 
seen December 31, 2022].

5 Ibid. Article, 19.1. [Last seen December 31, 2022].
6 Migriauli R., To Critics of the Bankruptcy Law, 2013. 

Newspaper: Banks and Finances.
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from other branches of law consider insolven-
cy law cases, 7 and 10 days will not be enough 
to study the factual circumstances stated in the 
application, especially the basis of insolvency 
given in the application, and to make appropri-
ate decisions. As the practice of the previous 
law showed, fi ve days were not enough. It is re-
grettable that the new law did not consider this 
problem, failed to assess the dangers that an 
unreasonable deadline can cause, and refused 
to make appropriate changes. In my opinion, 
the new law should at least consider the dead-
line of 1996 law “On Bankruptcy”, according to 
which the court would review the application 
within 45 days.7 The diff erentiation of applica-
tion deadlines by the legislator in accordance 
with subjects is an important innovation, which 
shall be positively evaluated, considering the 
risks and responsibilities accompanying the 
application submission. Also, submitting an ap-
plication by the creditor requires a special as-
sessment because they do not have access to 
complete information about the debtor, which 
requires additional eff ort and time from the 
court. This all confi rms the opinion that the 
terms established by the current law for con-
sidering the application are not enough. 

THE COURT 
IN THE PROCEEDINGS 
OF INSOLVENCY

The admissibility of the application is inter-
esting and distinctive as the judge’s involvement 
in the process begins at this stage. Accordingly, 
in the cases and within limits provided by the 
law, the judge starts to implement in practice 
the rights and duties assigned to him/her.

Special attention should be paid to the role 
and involvement of the judge. First, since the 
1996 law, their powers have changed. Accord-
ingly, their role has a diff erent character de-
pending on the content of the norms of the law. 
For example, if we consider the rights and du-

7 See  the law “On Bankruptcy Proceedings”, 7.1. [Last 
seen December 31, 2022].

ties of a judge under the Bankruptcy Act 1996, 
their role was divided into two parts: making an 
order in judicial8 and extra-judicial9 rehabilita-
tion to start the rehabilitation regime.

It is believed that the functions of the bank-
ruptcy court were minimized during extra-judi-
cial recovery. This is because it only carried out 
legal supervision, and the course of rehabilita-
tion and its development were not the subjects 
of the court’s interest. Court supervision meant 
bringing the existing private legal dispute be-
tween the debtor and the creditor into the le-
gal framework and creating the necessary legal 
guarantees to settle the dispute.10

In contrast to extra-judicial rehabilitation, ju-
dicial rehabilitation was characterized by the ac-
tive involvement of the court. The court’s involve-
ment in implementing judicial rehabilitation was 
manifested in accepting and approving the appli-
cation for bankruptcy settlement, accepting set-
tlement proposals, and developing the proposal 
by the court itself.11 The latter can be considered a 
special fact of autonomy in implementing the re-
habilitation regime. Therefore, in accordance with 
the Civil Procedure Code, the course of the pro-
ceedings in the court is based only on the princi-
ples of disposition, competition, and the imple-
mentation of justice by the court on the principles 
of equality of citizens. Accordingly, the course of 
the proceedings and the opinions related to it are 

8 Note: The acƟ ve role of the court was typical for judi-
cial rehabilitaƟ on. In parƟ cular, accepƟ ng, approving, 
etc. bankruptcy seƩ lements.

9 Note: Extra-judicial rehabilitation was carried out 
with minimal court involvement. Under the law “On 
Bankruptcy Proceedings” of 1996, only the debtor 
was entitled to request a postponement of the 
opening of the bankruptcy proceedings to develop 
a rehabilitation plan. The postponement to be 
achieved, the debtor had to prove to the court the 
possibility of rehabilitation. The role of the court 
was revealed in the latter’s decision to postpone the 
opening of the bankruptcy proceedings, considering 
the rehabilitation to be expedient. See more law “On 
Bankruptcy Proceedings” of 1996, Article 10.

10 R. Migriauli, Introduction to Bankruptcy and Insolvency 
Law, 3rd Revised Edition, Publishing House: World of 
Lawyers, Tbilisi, 2017. p. 239.

11 The law “On Bankruptcy Proceedings”, Article 23. 
[Last seen December 31, 2022].
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perceived as a means of realizing the rights of the 
parties and not as a means of realizing the rights 
of the judge.

We know that usually, in the process of civil 
cases, the court is actively involved. Its powers 
in conducting the proceedings of insolvency are 
diff erent and small. The diff erence from civil 
law proceedings is due to the specifi city of in-
solvency. The diff erence manifests from the ap-
plication preparation to its acceptance by the 
court and the issuing of a decision on the open-
ing of the rehabilitation regime.12 

Although insolvency proceedings are dif-
ferent from civil contentious proceedings, the 
judge’s activity was manifested in the presid-
ing, which meant ensuring the equality of the 
parties. Actually, it is considered that – “the 
role of the court is diminished in individual 
cases and is limited only to the formal approv-
al of decisions”,13 however, the same opinion 
should not be applied to the development of 
the court’s sentence, at least for the equality of 
the parties. In the legal literature, there is an 
opinion that "the promotion of separate groups 
already means inequality“.14 If we consider that 
the court should be actively involved in the 
proceedings of insolvency, in particular, in the 
rehabilitation regime, it can be considered fa-
vorable for the protection of the equality of the 
parties to propose a sentence with the active 
involvement of the parties, which implies the 
reconciliation of the parties, under the norm of 
the Civil Procedure Code. 15 The law “On Rehabil-
itation and Collective Satisfaction of Creditors’ 
Claims” does not envisage the drafting of any 
proposal by the court. The word that became 
the leitmotif of the law: equality, was ensured 
by the legislator in this context as well, and in 

12 Ketiladze M., The Role of the Court in Accepting the 
Application for the Rehabilitation Regime, III Online 
international scientific-practical interdisciplinary 
conference of Tbilisi University of Humanities, May 
28, 2022.

13 Explanatory card on the draft law “On Rehabilitation 
and Collective Satisfaction of Creditors’ Claims”.

14 Khubua G., Theory of Law, Publishing House: Meridian, 
Tbilisi, 2004.

15 Civil Procedure Code of Georgia. Article, 218.2. [Last 
seen December 31, 2022].

case of remaining in management for the debt-
or, the approval of the project of the rehabilita-
tion plan prepared by him/her depends on the 
creditors and also provides for the submission 
of proposals by the creditors.

“The Bangalore Principles of Judicial Conduct 
can be considered as one of the sources of shar-
ing the mentioned opinion, according to which 
– “A judge should not make any comments on 
a case he/she is conducting”.16 According to the 
rules of judicial ethics of Georgia, – “A judge must 
render justice without showing any preconceived 
notions”.17 While drawing up a reconciliation pro-
posal meant determining the satisfaction of the 
order of creditors, which is a matter to be deter-
mined by the parties to the regime. In my opinion, 
the judge’s involvement in the mentioned pro-
cess and the existence of any of his/her opinions 
created a basis and doubt in favor of one of the 
parties or vice versa. Accordingly, I believe that 
the norms established by the new law ensure the 
increase of the standard of independence of the 
judge and the transparent course of the process 
between the parties, the means of providing of 
which are guaranteed, as by the mentioned, as 
well as by other normative-legal acts.

Finally, it can be said that implementing the 
extra-judicial rehabilitation regime guarantees 
the interests of the parties and their protection, 
at least until the Supreme Council of Justice will 
not raises the fi eld of insolvency to the proper 
height and will not equalize the economic, fi nan-
cial, labor and international importance of the 
area with other narrow specialization fi elds in 
the court. In particular, by creating an apparatus 
by judges specializing in insolvency law, which 
will be staff ed directly with judges who know 
the fi eld of insolvency and not according to the 
existing practice when judges dealing with com-
mercial, contractual, and other matters consid-
er insolvency cases. In this case, the problem is 
not only the independence of the fi eld but also 
the overloading of the general courts of Geor-

16 Bangalore Principles of Judicial Conduct. 2.4. 2002 
[Last seen December 31, 2022].

17 Rules of Judicial Ethics of Georgia. Article 6. [Last seen 
December 31, 2022].
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gia. There are frequent cases when one judge 
has more than 300 cases that have to be heard. 
In such conditions, the deadlines established 
by the law are very long, which carries a special 
risk for insolvency cases. Similar to my opinion, 
the European Court explains the following to 
eliminate the mentioned problem: – “It is nec-
essary to employ a suffi  cient number of judges 
to avoid overloading them with cases and to 
fi nish in a reasonable period the cases already 
assigned to the judges, regardless of their vol-
ume”.18 The European Charter assigns responsi-
bility to the state for hearing the case within a 
reasonable period – “the state is obliged to en-
sure that judges have the necessary means for 
the proper performance of their duties and in 
particular for hearing cases within a reasonable 
period of time”.19

I believe that if the talks of judicial over-
loading over the last decade had not been in 
vain and had been given the proper attention, 
time, and eff ort, we would not have seen the 
dire consequences of the Insolvency Procedure 
Act in the form of more bankruptcy cases in 
comparison with the rehabilitation regime. The 
issue of specialization and independence of the 
fi eld remains a challenge in the judicial system 
within the framework of the new law, which re-
quires a radical change from a practical, norma-
tive, or scientifi c point of view.

Implementing the mentioned issue may 
cause a diff erence of opinion and raise the 
question of how to select the insolvency judges 
by election or appointment?

The organic law of Georgia “On General 
Courts” recognizes the election and appoint-
ment of judges. According to the law, the 
judge of the Supreme Court is elected by the 
Parliament of Georgia,20 and judges of appeal 
and district (city) courts are appointed by the 

18 Committee of Ministers Recommendation #R (94) 
12, Explanatory note for member states on the 
independence, effectiveness and role of judges, 
Commentary 27. [Last seen December 31, 2022].

19 European Charter on the Status of Judges. 1.6 [Last 
seen December 31, 2022].

20 Organic law of Georgia “On General Courts”. Article, 
36.2. [Last seen December 31, 2022].

High Council of Justice of Georgia.21 Consid-
ering that the hearing of insolvency cases 
throughout the country only occurs in Kutai-
si and Tbilisi City Courts, the competence to 
appoint judges is uniquely the prerogative of 
the High Council of Justice. Accordingly, an in-
solvency judge appointed by the Council shall 
meet all the requirements stipulated by the 
law, including passing the qualifying exam-
ination, which involves the basic legislation 
of the fi eld.22 Except for civil law, the branches 
of law given for examination have very little 
connection with the law of insolvency. Also, 
it is worth noting that the law regulating in-
solvency proceedings and the fi elds close to 
it, such as business and tax law, are not part 
of the exam topic. Accordingly, I can say that 
the qualifi cation exam for judges cannot en-
sure the training of insolvency judges accord-
ing to the current standard, and their passing 
of the exams is inappropriate under the cur-
rent standard. In addition to the knowledge 
of legal norms, in my opinion, an insolvency 
judge should have a basic understanding of 
business administration and management. 
All this is necessary, so the judge has an ac-
curate idea of business management, risks, 
income, expenses, etc. To support this point, 
a quote from the opinion of the Consultative 
Council of European Judges (CCJE) can be cit-
ed: “Where judges are appointed or may be 
appointed from a group of experienced prac-
titioners, the need for examinations is doubt-
ful, and the basis for appointment should be 
more practical skills and consultation with 
others, who have direct information about 
the relevant candidate’s work experience”.23

21  Ibid. ArƟ cle, 36.4. [Last seen December 31, 2022].
22 Ibid. ArƟ cle, 53. [Last seen December 31, 2022].
23 Conclusion of the ConsultaƟ ve Council of European 

Judges (CCJE) #1 (2001) for the aƩ enƟ on of the Com-
miƩ ee of Ministers of the Council of Europe on the in-
dependence of the judicial corps and the standard of 
inadmissibility of terminaƟ on of authority of judges. 
[Last seen 31 December 2022].
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CONCLUSION

As a result of the summary of the paper, the 
following can be concluded:໲

 ● The time limits established by the law 
for the court to discuss the admissibility 
of the application for insolvency, if the 
debtor is insolvent/faced with imminent 
insolvency, is not reasonable.໲

It is necessary to create a judicial apparatus 
specializing in insolvency, which will be staff ed 
by judges who have the໲

 ● Knowledge in the fi eld of insolvency.
 ● In my opinion, the question of how to 

select judges of Insolvency, by election 
or by appointment, the practice of oth-
er countries should be shared, and only 
passing the exam should not be the cri-
terion for evaluating the judge’s knowl-
edge and qualifi cations.

 ● If it is a matter of principle that the judg-
es in the fi eld of insolvency shall pass the 
exam, I think that the judges should be 
evaluated in such fi elds that have a close 
connection with the fi eld of insolvency, 
because the qualifi cation exam of judges 
according to the current standard cannot 
ensure the proper training of the judges 
of insolvency. 

Considering all the mentioned above, it 
would be correct to say that in the system of 
general courts, it is necessary to establish an 
independent judicial apparatus in the fi eld of 
insolvency, for judges to pass the qualifi cation 
exam with appropriate specialization and in 
case of failure to pass the exam, to select ap-
propriately qualifi ed judges and to set a rea-
sonable time limit for the court to consider the 
application.
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ABSTRACT

In Islamic states, massive violation of human rights, sadly, is a 
well-known topic for the contemporary world. Much research and 
work has been published in this direction, which underlines the ac-
tual situation in Islamic states concerning specifi c rights. The novelty 
of the particular work is not in discussing concrete right/rights, but in 
analyzing Islam's infl uence on the formation of the judiciary system 
and then on implementing the judiciary governance. The judiciary 
system is a fundament, through which the study of the problems of 
Islamic countries should begin. The article discusses eleven Islamic 
states and their judiciary systems. While working on the research, the 
constitutions of all of them were found, particularly the records on 
the judiciary. The similarities-diff erences in the countries under ex-
amination are separated by the method of comparative analysis. The 
research aims to show the distinguishing features in a narrow group, 
particularly in Islamic countries. These distinctive features directly 
impact the quality of human rights protection in specifi c countries. 
The research has shown that the religious affi  liation of the popula-
tion is not the only reason for the infl uence of Islam on the judicial 
system. An example is Turkey, in case of which, even though 98% of 
its population is a follower of Islam, in terms of human rights pro-
tection, does not share the conditions of other Islamic countries. 
The importance of the topic discussed in the article is pressing, as 
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evidenced by the modern protest in the world, 
which began with the tragic death of a 22-year-
old Iranian girl, Mahsa Amin, behind which the 
judicial system discussed in the article stands. 
To sum up, the article off ers interesting fi ndings 
on the problematic aspects of the Far and not 
so Far East.

KEYWORDS: Islamic state, Human rights, 
Religion, Constitution, Judicial system, 
Infl uence

INTRODUCTION

The main goal of the law, like other fi elds, 
is people. To achieve this goal, it is necessary 
to perform many tasks, but the goal is one, and 
that is human and the protection of his/her 
rights and freedoms. In law, this goal is directly 
served by the judiciary, therefore, it can be said 
that the achievement of the primary goal of law 
in the country directly depends on the activity 
of the judiciary. As soon as Islamic states are 
mentioned, a person interested in law may as-
sociate, in addition to the undoubtedly beau-
tiful culture of the Far East, many cases when 
human rights are violated. We remember such 
famous cases as even the stoning of Soraya or 
Malala and the modern tragedy of the death of 
22-year-old Mahsa Amin and the events that 
followed. However, these seem to have become 
mere statistics. How, most important, natural 
human rights are violated not far from us due to 
the abundance of such cases is, unfortunately, 
already a statistic. The great Bernard Shaw says 
that the death of one person is a tragedy, and 
the death of more than one person is already 
a statistic, and the same applies to the viola-
tion of rights. The fact is, the problem remains 
a problem, and the search for the roots of the 
problem will surely lead us to the judiciary in 
Islamic states. Of course, the search for the root 
of the problem of mass violations of human 
rights should begin with the investigation of the 

psycho type and mentality of society, but this 
is a rather diffi  cult mission. It is better to leave 
the infl uence of Islam on the judiciary of Islamic 
states as the goal of this article.

The fact that the main specifi city of Islam-
ic states is their religious views is not new. It 
is precisely on this basis that they are united. 
However, I would like to make one note here: 
religious dogmatics may be understood in dif-
ferent ways, and its rough interpretation leads 
to the formation of wrong ideas about a specifi c 
religion, but our current goal is not to reveal the 
true ideology of the Islamic faith, so we will not 
touch on religious topics in depth within the ar-
ticle. This article aims to show the infl uence of 
Islam on the judiciary in Islamic states such as 
Iran, Iraq, Afghanistan, Somalia, Saudi Arabia, 
Kuwait, Yemen, Egypt, Pakistan, Malaysia, Pal-
estine, and Turkey. The majority of the Muslim 
population unites these states. Although their 
legislation is signifi cantly similar, there are also 
diff erences between them. Our research serves 
to present and analyze these similarities and 
diff erences.

ISLAM AS THE MAIN SOURCE 
OF LEGISLATION

The close connection with Islam in the coun-
tries mentioned above is quite obvious, but the 
constitutional records in which this connection 
can be seen are interesting. In the majority of 
the studied countries, Islam is declared as the 
state religion. However, in some of them, it is 
mentioned that they respect other religions, 
but in all cases, it is unnecessary to talk about 
religious secularism in these countries.

It is an interesting fact that, for example, in 
the Republic of Somalia, Article 17 of the Consti-
tution guarantees the right of people to choose 
and follow their religion freely. However, the 
second sentence of the same article prohibits 
the promotion of any other religion except Is-
lam.1 11 of the 12 countries under study have 

1 The Federal Republic of Somalia, Provisional Con-
sƟ tuƟ on [01.08.2012]. <hƩ p://hrlibrary.umn.edu/
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a similar approach to religion, the exception 
being Turkey, where although followers of the 
Islamic religion represent the majority of the 
population, Turkey prefers the principle of reli-
gious secularism, and this is reinforced both in 
the preamble of the Constitution and in specifi c 
articles, for example, Article 24 of the Turkish 
Constitution.2 This review aims to give the reader 
a general idea of the legal systems of the coun-
tries concerned with religion. More specifi cally, 
reviewing such legislative records that empha-
size that Islam is the primary source of legisla-
tion is interesting. This connection with Islam is 
a direct declaration at the constitutional level 
that any legal act is strictly checked considering 
the dogmatics of Islamic law. In such countries 
as Palestine (Article 5 of the Constitution),3 Ku-
wait (Article 2),4 Egypt (Article 2),5 the Republic 
of Somalia (Article 50),6 Afghanistan (Article 3),7 
Yemen (Article 3),8 Malaysia (Article 3)9 Islam, 
in particular, Sharia, is mentioned as the main 
source of the country's legislation. Justice and 
equality are cited as the primary sources of leg-

research/Somalia-ConsƟ tuƟ on2012.pdf> [Last seen 
30.11.2022].

2 ConsƟ tuƟ on of the Republic of Turkey [7.11.1982]. 
<hƩ ps://www.refworld.org/docid/3ae6b5be0.html> 
[Last seen 30.11.2022].

3 ConsƟ tuƟ on of the State of PalesƟ ne [7 March 2003, 
revised in March 25,2003]. <hƩ p://menarights.org/
sites/default/files/2016-11/PAL_Constitution2003_
EN_0.pdf> [Last seen 30.11.2022].

4 KuwaiƟ  ConsƟ tuƟ on. <hƩ ps://wipolex-res.wipo.int/
edocs/lexdocs/laws/en/kw/kw004en.pdf> [Last seen 
30.11.2022].

5 The ConsƟ tuƟ on of the Arab Republic of Egypt, 1971. 
<https://constitutionnet.org/sites/default/files/
Egypt%20ConsƟ tuƟ on.pdf> [Last seen 30.11.2022].

6 The Federal Republic of Somalia, Provisional Con-
sƟ tuƟ on [01.08.2012]. <hƩ p://hrlibrary.umn.edu/
research/Somalia-ConsƟ tuƟ on2012.pdf> [Last seen 
30.11.2022]

7 Afghanistan's ConsƟ tuƟ on, 2004. <hƩ ps://www.con-
sƟ tuteproject.org/consƟ tuƟ on/Afghanistan_2004.pd-
f?lang=en> [Last seen 30.11.2022].

8 ConsƟ tuƟ on of Yemen [16.05.1991]. <hƩ p://hrlibrary.
umn.edu/research/yemen-consƟ tuƟ on.html> [Last 
seen 30.11.2022].

9 Laws of Malaysia Federal ConsƟ tuƟ on 2009. <hƩ ps://
www.jac.gov.my/spk/images/stories/10_akta/per-
lembagaan_persekutuan/federal_constitution.pdf> 
[Last seen 30.11.2022].

islation in Saudi Arabia,10 which, in turn, must 
be consistent with Islam. According to the Iraqi11 
constitution, Islamic law is not indicated as the 
source of legislation, but it is declared that it is 
not allowed to adopt such a law against Islam. 
This is essentially the same as naming Islam as 
the source of legislation, although the connec-
tion with religion is more intense here, because 
the adoption of anti-Islamic legislation is pre-
sented in a negative light by the constitution. 
The constitution of Pakistan12 also indicates 
a special connection with Islam, in which the 
rules and laws of the Islamic way of life are 
spelled out at the constitutional level; the link 
is even more extreme in the case of Iran. In the 
preamble of the Iranian constitution, it is stat-
ed in various terms that the entire constitution 
and Sharia constitute Islamic law based on two 
primary sources, the Qur'an and tradition.13 The 
legislation fully complies with the principles of 
Islam. More specifi cally, Article 2 of the Consti-
tution states that the Iranian state is based on 
the idea that there is one God to whom they are 
obliged and whose orders they must follow, that 
divine justice must be shown in the legislation. 
Although it is clear from the example of all ten 
countries how closely connected they are with 
Islam, it is still possible to notice the distin-
guishing marks of the degree of this connection 
outlined above. We do not fi nd such a record 
in the Turkish constitution, which is obviously 
caused by its religious secularism. Although the 
article’s primary purpose is to focus on the judi-
ciary, the reader must understand what type of 
states we deal with and how their connection is 
strengthened with Islam. Without this presenta-

10 Saudi Arabia – ConsƟ tuƟ on 1992 <hƩ ps://www.
legal-tools.org/doc/8942f2/pdf/> [Last seen 
30.11.2022].

11 Iraq’s ConsƟ tuƟ on 2005. ArƟ cle 2. <hƩ ps://www.
constituteproject.org/constitution/Iraq_2005.pd-
f?lang=en> [Last seen 30.11.2022].

12 The ConsƟ tuƟ on of the Islamic Republic of Paki-
stan. ArƟ cle 2 [28.02.2012]. <hƩ ps://na.gov.pk/up-
loads/documents/1333523681_951.pdf> [Last seen 
30.11.2022].

13 ConsƟ tuƟ on of Islamic Republic of Iran 1979. <hƩ ps://
www.constituteproject.org/constitution/Iran_1989.
pdf> [Last seen 30.11.2022].
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tion, it will be impossible to talk about any con-
stitutional institution, in this case, the judiciary.

JUDICIARY SYSTEMS

Although the above analysis has shown us 
that in the case of countries other than Turkey, 
the infl uence of Islam is quite considerable (in 
some cases signifi cantly) on the legal world 
of the country, it would certainly be wrong to 
equate their legal institutions with each other. 
Therefore, at this stage, it is necessary to con-
sider what kind of judicial systems are estab-
lished in the studied countries. It should be 
noted as a standard feature that depending on 
the political ideologies and situation of the na-
tions, military courts are very common. For ex-
ample, the Palestinian judicial system consists 
of courts of fi rst instance, followed by a “higher 
court” that combines the courts of appeal and 
cassation. There is a separate administrative 
court, which considers administrative and disci-
plinary issues separately (Article 102 of the Con-
stitution).14 There is also a Constitutional Court, 
whose authority is to determine the conformity 
of legislation with the Constitution and to adju-
dicate disputes before the General Courts and 
the Administrative Court (which court hears a 
particular case), as indicated by Article 103 of 
the Palestinian Constitution. The judicial sys-
tem of Saudi Arabia is similar to this system,15 
with the diff erence that there is no such thing 
as a constitutional court, and the king is named 
as the highest person of the judiciary. As we can 
see, the judicial system is quite clearly estab-
lished in Palestine, which cannot be said about 
Kuwait, where the chapter on the court in the 
constitution is limited only to general princi-
ples and does not specify what kind of judicial 
system the country has. Iraq has a more clearly 

14 ConsƟ tuƟ on of the State of PalesƟ ne [7 March 2003, 
revised in March 25,2003]. <hƩ p://menarights.org/
sites/default/files/2016-11/PAL_Constitution2003_
EN_0.pdf> [Last seen 30.11.2022].

15 Saudi Arabia – ConsƟ tuƟ on 1992. <hƩ ps://www.
legal-tools.org/doc/8942f2/pdf/> [Last seen 
30.11.2022].

established judicial system at the level of the 
Constitution than Palestine. In Article 89 of the 
Constitution, we fi nd the exact names of the 
bodies that exercise judicial power. Their com-
petencies are given in detail in the following 
articles. These bodies are the Supreme Coun-
cil of Justice, the Federal Supreme Court, which 
combines the functions of the Constitutional 
Court, and the Court of Cassation. In the same 
article, the Department of Judicial Prosecution 
is allocated, which includes the Prosecutor's 
Offi  ce. This specifi city is interesting that, unlike 
the previously discussed countries, the Prose-
cutor's Offi  ce is considered a part of the judicial 
system. Afghanistan’s case is similar to Iraq’s 
judicial system, although the prosecutor’s offi  ce 
is not considered a judicial authority here.16 Like 
Iraq, the prosecutor’s offi  ce is a part of the judi-
cial system, in the case of Egypt, where this sys-
tem is detailed in the constitution. In the gen-
eral court system, there is a separate court that 
hears only administrative appeals. In Egypt, too, 
we fi nd the Constitutional Court, whose compe-
tencies are similar to the competencies of the 
courts of the previous countries. In the case of 
Somalia, there is a Supreme Court, which com-
bines civil, criminal, and administrative courts 
and has the competencies of the Constitutional 
Court. The Constitution of Malaysia also men-
tions the Supreme Court, which is referred to 
as the country's highest judicial authority. Tur-
key has a fairly complete judicial system, there 
are state security courts that consider cases 
related to the country's territorial integrity. The 
highest judicial bodies are the Supreme Con-
stitutional Court, the Court of Appeal, and the 
State Council, which is essentially a court of 
cassation. There is a separate Supreme Court 
of Auditors and a dispute settlement council, 
which deals with the disputes between courts 
on jurisdictions.17,18

16 Iraq’s ConsƟ tuƟ on 2005. <hƩ ps://www.consƟ tute-
project.org/constitution/Iraq_2005.pdf?lang=en> 
[Last seen 30.11.2022].

17 The ConsƟ tuƟ on of the Arab Republic of Egypt 1971. 
<https://constitutionnet.org/sites/default/files/
Egypt%20ConsƟ tuƟ on.pdf> [Last seen 30.11.2022].

18 ConsƟ tuƟ on of the Republic of Turkey [7.11.1982]. 
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This discussion shows that the court system 
in these countries is similar, but the serious 
diff erences we have already discussed are also 
apparent. In the end, it is important that the ex-
amples of the discussed countries have estab-
lished judicial systems, which are more or less 
written at the level of the constitution, and this 
conclusion is necessary to approach the main 
goal of the study in more depth and to discuss 
the infl uence of Islam on these judicial systems.

SHARIA COURT – PAKISTAN

Although we have reviewed the judicial 
systems of specifi c countries in a general way 
using the method of comparative analysis 
above, it is necessary to single out the case of 
Pakistan. According to the constitution's text, 
there is a court of fi rst instance and a high-
est instance, the exclusive competence of the 
highest instance includes the consideration of 
disputes between administrative and federal 
bodies. The main reason for the separate re-
view of Pakistan's judicial system is the Federal 
Sharia Court, which combines the competencies 
of the Constitutional Court. The very name of 
the court suggests strict religious control. The 
court's primary goal is to determine the compli-
ance of legislative acts with Islamic principles 
and traditions, Sharia. It has the power to de-
clare void any act he deems inconsistent with 
Islam. The Sharia Court also has exclusive juris-
diction to hear special criminal cases. It should 
be noted that Pakistani society often protests 
the existence of this court, although the Sharia 
court remains the most crucial constitutional 
body exercising judicial power.19

<hƩ ps://www.refworld.org/docid/3ae6b5be0.html> 
[Last seen 30.11.2022].

19 The ConsƟ tuƟ on of the Islamic Republic of Paki-
stan. ArƟ cle 2 [28.02.2012]. <hƩ ps://na.gov.pk/up-
loads/documents/1333523681_951.pdf> [Last seen 
30.11.2022].

IMPACT ON COURT FORMATION

We have already reviewed what judicial au-
thorities exist in the studied countries, and we 
have also emphasized how closely the legisla-
tion of each country depends on Islam. As for 
the infl uence of Islam directly on the judicial 
systems of countries, it is logical that this in-
fl uence will be directly proportional to the im-
pact of Islam on the legislation, which we have 
already touched on in general. In its essence, 
the religion of Islam incorporates the functions 
of positive law, as evidenced by the existence 
of such an act as Sharia. Sharia outlines the 
basic principles of Islam, specifi c crimes, and 
their appropriate sanctions. For example, theft 
is punishable by amputation of the right hand. 
The given example is relatively humane in light 
of other reservations contained in the Sharia. 
However, an extensive discussion on Islamic 
law will not be relevant at this stage.

In the case of some countries, Islam has a 
direct infl uence on the formation of the judicial 
system itself, an example of this is even Paki-
stan mentioned above, where the highest fed-
eral court is known as the Sharia Court, which 
accommodates the competence of the Consti-
tutional Court. However, it determines the con-
formity of legislation with Islamic law.

At the stage of discussing the infl uence of Is-
lam on the formation of the judiciary, we should 
also mention the case of Iraq. In particular, we 
are talking about Article 92 of the Iraqi Constitu-
tion, which refers to the Federal Supreme Court. 
As mentioned above, this court combines the 
competencies of the Constitutional Court. The 
court's composition is signifi cant, according to 
paragraph 2 of Article 92. The court consists of 
5 judges, legal scholar-practitioners, and Islam-
ic religious experts. In the constitution itself, 
there is a reference to the law that will regulate 
their number and the method of election. As we 
can see, the strong infl uence of Islam is notice-
able not only at the implementation stage but 
also at the formation of judicial power in Iraq. 
Chapter 7 of the Constitution of Iran deals with 
the judiciary. There is no direct reference to 
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the manner of formation of the court, although 
there is a separate Supreme Court of Iran, the 
way of formation of which is regulated by a sep-
arate law.20 As in Iraq, in the composition of the 
court, here too, we fi nd specialists of the Islam-
ic religion, whose competence is to bring judi-
cial analysis and decisions into conformity with 
the Sharia. There is also an interesting entry in 
the Palestinian constitution, namely Article 101, 
which states that Sharia regulates specifi c is-
sues and it belongs to religious courts. The list 
of matters to be adjudicated by such courts is 
not given in the constitution and should prob-
ably be found in the specifi c normative acts of 
Palestine.21 Similar issues may apply to inheri-
tance law because in Islamic states, for exam-
ple, in Kuwait, inheritance law is fully regulated 
by Islamic law i.e. Sharia (Article 18 of the Ku-
waiti Constitution).22

In such countries as, for example, Egypt, 
Malaysia, and Somalia, the direct infl uence of 
Islam at the level of the constitution is not ob-
served at the stage of the formation of the ju-
diciary. The case of Afghanistan, which diff ers 
from the countries mentioned above, deserves 
attention. Article 118 of the Constitution lays 
down the qualifi cations and requirements for 
Supreme Court judges. For example, things like 
a good reputation and Afghan citizenship. In ad-
dition to such criteria, the Afghan constitution 
requires that a judge have a higher education in 
Islamic law. This case is quite specifi c because, 
unlike Iraq, the need for an Islamic expert in the 
judiciary is not directly established, although 
this constitutional reservation in Afghanistan 
implies that all judges of the Supreme Court 
must have in-depth knowledge of Islamic law.23 

20 Iraq’s ConsƟ tuƟ on 2005. <hƩ ps://www.consƟ tute-
project.org/constitution/Iraq_2005.pdf?lang=en> 
[Last seen 30.11.2022].

21 ConsƟ tuƟ on of the State of PalesƟ ne [7 March 2003, 
revised in March 25,2003]. <hƩ p://menarights.org/
sites/default/files/2016-11/PAL_Constitution2003_
EN_0.pdf> [Last seen 30.11.2022].

22 KuwaiƟ  ConsƟ tuƟ on. <hƩ ps://wipolex-res.wipo.int/
edocs/lexdocs/laws/en/kw/kw004en.pdf> [Last seen 
30.11.2022].

23 Afghanistan's ConsƟ tuƟ on 2004. <hƩ ps://www.con-
sƟ tuteproject.org/consƟ tuƟ on/Afghanistan_2004.pd-

This has a more signifi cant impact on the for-
mation of the judiciary than in the case of Iraq.

The case of Saudi Arabia is also specifi c, 
where the supreme judicial authority is the 
king, who is accountable to Allah and whose de-
cisions must be in accordance with Islamic law. 
As for Turkey, it is not surprising that there is 
no entry in the constitution indicating any sign 
of its judicial system being infl uenced by the 
Islamic religion. This is not surprising, and the 
reasoning given in the previous chapters also 
shows this.24

IMPACT ON THE EXERCISE 
OF JUDICIAL POWER 

The infl uence on judicial power is under-
stood as the infl uence on the formation of the 
court and the implementation of justice by the 
court. Above, we have already discussed the 
impact on the formation stage. Therefore, there 
may be a feeling that in such countries as, for 
example, Malaysia or Egypt, where we do not see 
a record at the level of the constitution, which 
does not directly emphasize Islamic require-
ments during the formation of the judiciary, 
there is no infl uence of Islam. Such a represen-
tation does not correspond to reality because 
in most countries under consideration, we must 
not forget that the direct, main source of legisla-
tion is Sharia. Furthermore, in the constitutions, 
we fi nd entries that do not accentuate directly 
to judicial formation, although it is clear that 
Islam has a direct infl uence on the exercise of 
judicial power. First, I will review countries such 
as Egypt, Malaysia, and Somalia, because they 
are united by the fact that there is no direct in-
fl uence of Islam at the stage of the formation of 
their courts. The case of Egypt is quite simple. 
In particular, there are no reservations about Is-
lam in the head of the judiciary. However, court 
decisions must be in accordance with the law, 

f?lang=en> [Last seen 30.11.2022].
24 Saudi Arabia – ConsƟ tuƟ on 1992. <hƩ ps://www.

legal-tools.org/doc/8942f2/pdf/> [Last seen 
30.11.2022].
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and according to the constitution, the primary 
source of law is Islamic law. It should be noted 
here that, unlike other countries, the Egyptian 
constitution gives special advantages to Ju-
daism and Christianity. These advantages are 
constitutionally spelled out in Article 3, which 
states that the source of legislation may also 
be the laws of these two religions. Regarding 
Somalia, it is worth noting an interesting note, 
namely Article 98 of the Constitution, which es-
tablishes the constitutionality of norms. Here, 
not only the compliance of specifi c norms with 
the constitution is implied, but also a direct 
reference to Islamic principles. Therefore, it is 
clear that the court, which establishes the con-
stitutionality of the norm, is thoroughly guided 
by Islamic law. There is a similar arrangement in 
Kuwait and Iraq, where the source of legislation 
is Islamic law. The head of the Malaysian state 
is the Yang di-Pertuan Agong, i.e. king, who, 
like the king of Saudi Arabia, is responsible to 
God, Allah. The judicial power is subordinate 
to him. Therefore justice is in his hands, so the 
conclusion that the infl uence of Islam on the 
implementation of the judicial authority in this 
country is the greatest does not require special 
argumentation.25

On the example of the discussed countries, 
I will summarize once again that although the 
direct infl uence on the formation method is not 
felt in the given countries, it is a fact that Islam 
has a serious impact on the court. In fact, the 
state-level mechanism of human rights protec-
tion is fully adapted to the teachings of Islam. 
In the case of Palestine, we do not fi nd a sepa-
rate provision in the constitution, although it is 
enough to demonstrate the infl uence of Islam 
that the existence of church courts, which Sha-
ria guides, is constitutionally established there.

Also interesting is the case of Afghanistan, 
where Article 119 of the Constitution provides 
for the oath taken by the judge of the Consti-
tutional Court. The words of the oath are note-

25 Laws of Malaysia Federal ConsƟ tuƟ on 2009. <hƩ ps://
www.jac.gov.my/spk/images/stories/10_akta/per-
lembagaan_persekutuan/federal_constitution.pdf> 
[Last seen 30.11.2022].

worthy when the judge swears before God that 
he will administer justice by following the laws 
of holy Islam.26 There may be an opinion that 
taking an oath is a rather symbolic process that 
characterizes even the judges of secular states. 
However, in this case, the text of the oath is 
worth noting, in which an appeal is made to the 
laws of Islam. Therefore, it must be said that 
Islam greatly infl uences the implementation of 
judicial power in Afghanistan.

Such a direct and immediate infl uence is 
less noticeable in the Yemeni constitution, al-
though this country also belongs to the number 
of countries where the source of legislation is 
the Sharia, so the court decision will not be in-
consistent with Islam in any option, although it 
is also worth noting that the constitution does 
not establish the direct infl uence of Islam on 
the implementation of justice. The cases of sim-
ilar countries may even allow positive readers 
to see some progress and perspectives.

It should not be surprising that in the con-
stitution of a highly theocratic country – Iran, 
we see a separate norm that directly indicates 
the infl uence of Islam on the court. Such a norm 
is Article 170 of the Constitution, according to 
which the courts must refrain from making de-
cisions that confl ict with Islamic law. This re-
straint is an obligation, not a discretion. More-
over, any person can challenge any act against 
Islamic law in an administrative court. Also, in-
teresting entries can be found in the constitu-
tion of Saudi Arabia, which formally diff ers little 
from the countries discussed and brings the ju-
dicial system closer to Islam. In particular, Arti-
cle 46 of the Constitution states that the court 
is independent and cannot be infl uenced. How-
ever, it mentions Sharia as an exception, which 
can infl uence the administration of justice. Arti-
cle 48 also reinforces the active use of Sharia in 
the justice process.27 Above, there was already 
a separate discussion on the judicial system of 

26 Afghanistan’s ConsƟ tuƟ on 2004. <hƩ ps://www.con-
sƟ tuteproject.org/consƟ tuƟ on/Afghanistan_2004.pd-
f?lang=en> [Last seen 30.11.2022].

27 ConsƟ tuƟ on of Islamic Republic of Iran 1979. <hƩ ps://
www.constituteproject.org/constitution/Iran_1989.
pdf> [Last seen 30.11.2022].
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Pakistan, the existence of the Sharia court does 
not require special justifi cation, and it is clear 
that this court is nothing but the enforcement 
of Islamic law. Regarding Turkey, it can be said 
again that it maintains the principle of a secular 
state, and the infl uence of Islam on the consti-
tutional level is also excluded.

CONCLUSION

As mentioned at the beginning of the arti-
cle, the judiciary is one of the central guaran-
tees of human rights protection. The topic of 
our research was not human rights in Islam-
ic states. However, it should probably not be 
news to the readers that, unfortunately, there 
are many facts of gross violations of human 
rights in Islamic states. The article's purpose 
was to show that the strong infl uence of reli-
gious ideology on judicial systems can lead to 
such results, which are not so rare in the Islam-
ic world. It is worth noting that 11 of the stud-
ied countries were purely theocratic countries, 
which declared Islam as the state religion. The 
12th country – Turkey – is a secular state. One 
might feel that discussing Turkey with these 11 
countries was irrelevant. However, I would like 
to emphasize an important circumstance in this 
comparison. The majority of the population in 
Turkey (98%) are followers of Islam, the same as 
for example in Kuwait or Palestine. Still, despite 
this, this state was able to create a state closer 
to the concept of a legal state, independent of 
religious ideology. This indicates that the reli-
gious factor is not the only determining factor 
in forming a legal state. The majority of follow-
ers of a particular religion in the state does not 
mean (should not mean) such an infl uence of 
religion as in the 11 countries under review.

In other words, cases of violated human 
rights in the Islamic world are not only the “re-
sponsibility of Islam”. State institutions can ex-
ist independently even in a regime of strongly 
expressed religious dogma, and Turkey, with 
the majority of the Muslim population, is an ex-
ample of this.

Despite the marked diff erences in the 11 
countries discussed, it must be said that the 
infl uence of Islam on the judicial institutions 
is equally strong, although Iran, Saudi Arabia, 
Afghanistan, and Pakistan, where the Federal 
Sharia Court operates, stand out. Yemen can 
be considered relatively progressive, although 
seeing this progress also requires special ef-
forts. Within the scope of this article, of course, 
the problem is not studied in depth, and it is 
limited to the level of the constitutions of the 
countries with the infl uence of Islam on the ju-
diciary. I think that the position we have already 
expressed regarding the example of Turkey is 
progressive, and to eliminate the problem, the 
in-depth study and sharing of the model of Tur-
key will be eff ective.

The fact that the problem is urgent does not 
need to be mentioned anymore. The feeling of 
injustice in the Far and not-so-Far East reaches 
us. Whether we want it or not, we too fi nd our-
selves part of the protest, shocked by injustice 
because of Mahsa Amin. Girls cut their hair here 
as well as a gesture of solidarity. We must not 
forget that it is about human life and other im-
portant rights inherent in nature, not a particu-
lar state's benefi cence. It is necessary to expand 
targeted studies in this direction, which will not 
simply reveal the facts of rights violations but 
instead focus more on the judicial processes 
before these facts. Unfortunately, international 
law is powerless in the face of such facts, be-
cause the main concept of international law is 
to regulate the legal relations and legal status 
of those countries to the extent that these par-
ties themselves agree. The fact that stoning and 
mutilation of people is a legal sanction in cer-
tain countries, I think it is primarily a problem 
of law and not of religion because the law must 
protect a person, and when it is necessary, the 
law must protect a person even from a specif-
ic religion.
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ABSTRACT

The topic concerns the legal features of refusing to accept an in-
heritance. The prototype of rejection of inheritance originates from 
ancient times. Roman law occupies a special place among the an-
cient legal systems, which belongs to the strong values of the legal 
culture, emphasizing its enormous importance for the legal develop-
ment of both European and other states. According to the legislation 
in force in Georgia, the law regulates relations related to the refusal 
to accept an inheritance. The heir has the right to refuse to receive 
the inheritance by law and by will from the circle of heirs. Refusal to 
accept inheritance is irreversible and requires special attention. In its 
content, it is clearly diff erent from the avoidance of inheritance. It is 
not allowed to refuse to receive the inheritance partially, for a period 
or with any reservation.

If the heir refuses to accept the inheritance, he must altogether 
refuse it within the time limits defi ned by the law. An inheritance that 
passes to a decedent's heirs is considered the total of all assets and 
liabilities of the decedent.

Legal norms related to inheritance relations need to be adjusted. The 
central part of the legal norms regulating inheritance has not changed 
after the adoption of the Civil Code of Georgia. Georgian legislation and 
practice in this area are not without fl aws, and problematic issues have 
accumulated that need to be understood in a new way.

The work is a legal study, the purpose of which is to review the 
legal features of the refusal to accept the inheritance, the shortcom-
ings, the legal norms used, and judicial and notary practices based 
on the comparative legal analysis of the legal literature of foreign 
countries, related to the refusal to accept the inheritance and the 
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avoidance (non-acceptance) of the inheritance. 
Also, the work aims to present the problems, 
which will allow us to develop conclusions and 
recommendations to determine how to regulate 
this relationship.

KEYWORDS: Estate, Heir, Refusal, Avoidance, Estate, Heir, Refusal, Avoidance, 
Unacceptability, TermUnacceptability, Term

INTRODUCTION

Inheritance law has an important place 
in our daily life as well as in civil turnover. It 
gives each member of society a guaranteed op-
portunity to live and work with the knowledge 
that the material and spiritual good he created 
during his life, based on his own will, will pass 
into the hands of close people after his death. 
In exceptional cases, it is possible, in accord-
ance with the established rule, to transfer part 
of such property to persons not foreseen by the 
will of the deceased. The acceptance of an in-
heritance and the refusal to accept it are essen-
tial components of the estate proceedings and 
are considered both by law and by will at the 
time of inheritance. It is the observance of the 
general provisions that ensure the protection 
of the interests of the deceased person and his 
successor, as well as other participants in the 
inheritance relationship.1

LEGAL FEATURES OF REFUSAL 
TO RECEIVE THE INHERITANCE

Rejection of an inheritance, like acceptance 
of it, is a one-sided transaction and is subject 
to the general requirements of the transaction.2 
The main categories of inheritance law received 
detailed regulation within the Roman legal sys-
tem, which fully addresses the institution of 
disinheritance. The ancient Roman institution 

1 Shengelia, R., & Shengelia, E., (2007). Law of Inheri-
tance. Tbilisi: “Meridian”, pp. 13-14.

2 Akhvlediani, Z., (2000). Commentary on the Civil Code 
of Georgia. Tbilisi: “Law”, p. 480.

of inheritance allowed only privileged heirs to 
disinherit.3

It is interesting to discuss the topic according 
to the Civil Code of Georgia and compare it with 
the norms of the Civil Code of foreign countries. 
According to German inheritance law, the heir can 
accept or refuse the inheritance from the moment 
of the opening of the estate,4 considered as acts 
of a purely personal nature. According to Swiss 
law, legal or designated heirs can refuse the in-
heritance passed to them if the solvency of the 
heir is offi  cially established at the time of his 
death.5 According to French inheritance law, an 
heir who refuses to accept an inheritance is con-
sidered never to be an heir.6 In the doctrine of the 
Russian Federation, refusal of inheritance is reg-
ulated based on Article 1157 of the Civil Code of 
the Russian Federation. 1140.1. On the basis of the 
Article, it is not allowed to refuse the inheritance 
if the property is transferred to the inheritance 
fund in the order of inheritance.7 As we can see 
based on comparison, the rejection of inheritance 
originates from ancient times, the law allows the 
heir to express his will freely, to refuse to receive 
the inheritance if he does not want to receive the 
inheritance.

To smoothly conduct the inheritance pro-
ceedings, the heir must submit the application 
of refusal within a reasonable time; that is why 
the terms related to the refusal to accept the in-
heritance are particularly emphasized. According 
to Article 1434 of the Civil Code of Georgia “an 

3 Bichko, M., & Bichko, I., (2020). Heritage Pronunciation 
Institute History of Forms and Development. p. 144. 
<https://cyberleninka.ru/article/n/institut-otkaza-ot-
nasledstva-istoriya-stanovleniya-i-razvitiya?fbclid=Iw
AR2MxeIQDreLHjiEUmiX_eL2T6lfrq4h7bovxtHp>

4 German Civil Code (2019). Article 1946. <http://www.
library.court.ge/upload/giz2011-ge-bgb.pdf> [Last 
seen May 5, 2022].

5 Chechelashvili, Z., (2018). Swiss Civil Code. Tbilisi: 
“Translator” Article 566, p. 160.

6 Gresse, M.E., (2014). Notarial Notebooks of European 
Comparative Law. France: Volume I, p. 65.

7 Shishmareva, T.P., (2021). Disputing Disinheritance 
Transactions in Insolvency Proceedings in Russia and 
Germany. Law, 41, p.195. <https://cyberleninka.ru/
article/n/spornye-voprosy-notarialnoy-deyatelnosti-
v-oblasti-nasledovaniya-svyazannye-s-neprinyatiem-
nasledstva-i-otkazom-ot-nego>
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heir may renounce the estate inheritance within 
three months after the day when he/she became 
aware or ought to have become aware of the fact 
that he/she had been called to accept the in-
heritance. If there is a valid reason, a court may 
extend this period, but for not more than two 
months. [...]”.8 In relation to time limits, German 
law is noteworthy, according to which the time 
limit for renunciation is the same as for the ac-
ceptance of the inheritance. In addition, it is im-
portant that the heir can no longer refuse the in-
heritance if he agrees to receive the inheritance 
or if the deadline for submitting an application 
on this issue has expired; from that moment the 
inheritance is considered accepted.9

It is true that the concept of “silence” or 
"inaction" is not used in German law, but it is 
through “inaction” that the inheritance is con-
sidered. The heir can refuse the inheritance 
only within six weeks, and the issue is resolved 
diff erently if the heir had his last place of res-
idence only abroad or the heir was abroad at 
the beginning of the term, the period of refusal 
to accept the inheritance is six months;10 As far 
as Greece is concerned, the refusal can be done 
within four months from the day when the heir 
learned of his departure and the reason for it. 
If the deceased lived abroad or the heir learned 
about the transfer of the estate while abroad, 
the term is one year and is suspended for the 
same reasons as the statute of limitations.11

According to Swiss law, the time limit for the 
declaration of refusal of inheritance is three 
months. The term is counted from the moment 
when they became aware of the death of the 
heir unless they can prove that they learned 
about the opening of the estate later,12 it is pos-

8 Civil Code of Georgia (1997). ArƟ cle 1434. <hƩ ps://
matsne.gov.ge/ka/document/view/31702?publica-
Ɵ on=117> [Last seen February 25, 2022].

9 German Civil Code (2019). ArƟ cle 1943. <hƩ p://www.
library.court.ge/upload/giz2011-ge-bgb.pdf> [Last 
seen May 5, 2022].

10 Also, there is ArƟ cle 1944.
11 Greek Inheritance Proceedings. ArƟ cle 1847. <hƩ ps://

www.notary.ge/res/docs/sakanonmdeblo/eleqtronu-
li_biblioteka/saberdzneƟ s_memkvidreoba.pdf> [Last 
seen April 30, 2022].

12  Chechelashvili, Z., (2018). Swiss Civil Code. Tbilisi: 

sible to extend the current term by the compe-
tent authority, or a new term is established.13 As 
we can see, in the legislation of all countries, 
people are given a reasonable period, it is also 
worth noting the diff erent terms by which, due 
to a number of circumstances, certain benefi ts 
are provided for the heir in relation to the terms. 
It would be better to have some regulation re-
garding the deadlines in the Georgian legis-
lation. Because the deadline is the necessary 
component that often becomes problematic in 
the inheritance proceedings due to a number of 
circumstances, such as: the heir's health con-
dition, being in a prison, being abroad, lack of 
information of the heir and other factors.

Based on comparative law, it is worth noting 
the place of declaration of refusal to accept the 
inheritance: based on the legislation in force in 
Georgia, such an application must be submit-
ted to the notary bureau, in Germany – before 
the court; In France, disinheritance is done by 
an authentic specifi c deed by two notaries; In 
Greece, the refusal is carried out at the sec-
retariat of the conciliation court; According to 
Swiss law, the refusal must be declared orally 
and in writing before the competent authority. 
It turns out that the place of declaration of re-
fusal is the competent authority everywhere.

I would like to touch on the problem of the 
heir's refusal to accept the inheritance by the 
heir's evasion, non-acceptance. In such a case, 
the heir does not apply to the Notary Bureau 
for acceptance of the inheritance, nor does he 
refuse to accept it. It is implied that he does not 
want to receive the inheritance. Such behavior 
puts the heirs receiving other estates and cred-
itors of the heir in an uncertain situation. It is 
better if the will of heir will be expressed from 
the beginning. Expiration of the term indicates 
the termination of the possibility of the heir 
being involved in inheritance-legal relations.14 
It is important to distinguish whether the heir 
refuses or avoids receiving the inheritance. In 

“Translator” Article 567, p. 160.
13 Also, there is ArƟ cle 576, p. 162.
14 Shengelia, R., & Shengelia, E. (2007). Law of Inheri-

tance. Tbilisi: “Meridian”, p. 158.
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Georgian inheritance relations, a person at any 
time can make a statement confi rming the fact 
of non-receipt of inheritance.15 The fact of evad-
ing inheritance is unclear and disorderly. The 
main reason for this is the presence of creditors 
of the heir, which hinders the heir.16

There are often cases when the heir’s credi-
tors are present when receiving the inheritance; 
therefore, the heir has to satisfy their demands. 
Avoidance of responsibility by the heir has be-
come more common in recent years. The cases 
revealed in judicial and notary practice show 
the diffi  culties associated with evasion of in-
heritance both by will and by law during inher-
itance.17 The heirs do not intentionally receive 
the inheritance within the period defi ned by 
the law, nor refuse it and/or in the second case 
when they did not receive the inheritance. How-
ever, it is proved that they own it. But if the heirs 
want to avoid liability to the decedent's credi-
tors in the fi rst place, the question of meeting 
the creditor’s demands comes into question.

A comparative legal analysis of the laws of 
foreign countries is important for considering 
the issue in every way.18 As can be seen from the 
research, the absence of an open expression of 
the heir to receive the inheritance by the heir 
has been considered since the early period, 
which historically originates during the reign of 
Emperor Justinian, and continues in German and 
Swiss law. In German law, the law “by omission” 
provides for the acceptance of the inheritance; 
it contains an indication that the inheritance is 
considered accepted if the deadline for its ac-
ceptance has expired. According to Swiss law, if 
the heir does not apply for a refusal to accept 

15 Ministry of JusƟ ce of Georgia (2010, March 31) Or-
der #71, “On the rules of notarial execuƟ on”, Ar-
Ɵ cle 78. <hƩ ps://matsne.gov.ge/ka/document/
view/1010061> [Last seen May, 2022].

16 Shengelia, R., & Shengelia, E. (2007). Law of Inheri-
tance. Tbilisi: “Meridian”, p. 159.

17 Akhvlediani, Z., (2000). Commentary on the Civil Code 
of Georgia. Tbilisi: “Law”, p. 468.

18 Johnson, E., Successor Liability: A Key ConsideraƟ on 
for Business AcquisiƟ on Planning, FryBerger Law 
fi rm press, 2019. <hƩ ps://www.fryberger.com/arƟ -
cles/successor-liability-a-keyconsideration-for-busi-
ness-acquisiƟ on-planning/> [18.03.2022].

the inheritance within the prescribed period, 
then he is considered to have accepted the in-
heritance without any reservations. It is worth 
noting that, as a result of settling the issue in 
this way, it is possible to consider the heir as 
having received the inheritance, giving the heir 
a certain responsibility and obligation. He will 
try to appear on time to apply to the relevant 
competent authority, if he does not want to get 
involved in the legal relations of inheritance, 
he will to some extent, regulate the uncertain-
ty related to the avoidance/non-acceptance of 
inheritance, which is often expressed by the in-
action of the heir.

CONCLUSION

In conclusion, it can be said that to be citi-
zen-oriented and simplify the problematic cir-
cumstances related to inheritance proceedings, 
it would be better to share and use the experi-
ence of other countries. Based on the consid-
eration of a number of circumstances, such as 
the health condition of the heir, stay in prison, 
stay abroad, and other factors, the existing leg-
islation of foreign countries on the mentioned 
issue should be shared in the Georgian law, in 
the light of legislative regulation, the terms of 
acceptance of inheritance and refusal to accept 
inheritance should be equalized, as well as ac-
ceptance of inheritance and determining a sin-
gle period of refusal to accept the inheritance 
for a period of up to one year, which is enough 
time for the heir to decide to refuse to accept 
the inheritance and take appropriate measures. 
In addition, if the heir expires the refusal period 
to accept the inheritance and does not apply to 
the relevant competent body with a statement 
of refusal, he should be considered to have re-
ceived the inheritance. Against the background 
of the legislative regulation of the mentioned 
issues, it will be possible to reduce the appeal 
to the court for citizens, creditors, and interest-
ed persons, to partially solve the problems re-
lated to the refusal to receive the inheritance 
and the avoidance of receiving the inheritance.
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ABSTRACT 

The economic recession, COVID-19 pandemic, growing indebted-
ness of the consumers, and enhancement of credit borrowings such 
as credit cards, personal and household loans have led to the grow-
ing numbers of the credit default, and the subsequent surge of the 
debt collection practices in the World and Georgia is no exception. 
Even though private debt collection is necessary on the market, it 
usually involves abusive or unfair practices towards the debtors in 
the debt recovery process. This Article identifi es an existing regulato-
ry gap in the fi eld of private debt collection and analyzes traditional 
branches of Georgian law to answer the question of whether they can 
tackle and prevent abusive and unfair debt recovery practices. It also 
gives an overview of the selected regulatory responses – Anglo-Sax-
on systems (the United States and the United Kingdom) possessing 
the most developed system. The specifi c focus rests on the building 
blocks of an effi  cient regulatory system touching upon the private 
debt collection activities with the idea that will follow the best prac-
tice and fi ll the regulatory gap. 

KEYWORDS: Private debt collection, Abusive and unfair practices, 
Harassment, Validation of debt, Licensing, Private action, Public action 
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“Professional bill collectors have one 
objective: getting paid via the shortest most, 

most direct route.” 

“Collectors are a valuable asset to any 
business, but, unfortunately, they are often 

viewed as a necessary evil.” 

A. Michael Coleman1 

INTRODUCTION 

The economic recession, growing indebt-
edness of the consumers, enhancement of the 
credit borrowings such as credit cards, person-
al loans, store cards, and reduction of welfare 
policies have led to the growing numbers of the 
credit default and subsequent surge of debt 
collection practices.2 In recent years, Covid-19 
pandemic induced economic crises and fur-
ther defaults on the credits, and substantially 
aff ected the debt market worldwide.3 Debt col-
lection is an integral part of the business, but, it 
is usually proclaimed as a “necessary evil”4 in a 
society. Debt collectors usually have a negative 
image, whose only intention is to extract mon-

1 Coleman, M.A., (2004). CollecƟ on Management Hand-
book: The Art of Geƫ  ng Paid. (2nd end.). John Wiley & 
Sons Inc. Preface XIV, p. 1. 

2 TajƟ , T., (2019). A HolisƟ c Approach to Extra-Judicial 
Enforcement and Private Debt CollecƟ on: A Compar-
aƟ ve Account of Trends, Empirical Evidences, and the 
Connected Regulatory Challenges –Part One. Pravni 
Zapisi, (2), p. 278; Stănescu, C. G. (2021). RegulaƟ on 
of Abusive Debt CollecƟ on PracƟ ces in the EU Mem-
ber States: An Empirical Account. Journal of Consumer 
Policy, 44(2), p. 179; Ferreƫ  , F. (Ed.). (2016). Spoon-
er, J. (2016). ComparaƟ ve PerspecƟ ves of Consumer 
Over-Indebtedness: A View From The UK, Germany, 
Greece, And Italy. InternaƟ onal Insolvency Review, 
25(3), p. 241-244; See generally, Deville, J. (2015). 
Lived Economies Of Default: Consumer Credit, Debt 
CollecƟ on and The Capture of Aff ect. Routledge. 

3 BoƩ a, A., Caverzasi, E., & Russo, A., (2020). FighƟ ng 
The Covid-19 Crisis: Debt MoneƟ saƟ on and EU Recov-
ery Bonds. Intereconomics, 55(4), p. 239-244; Kurows-
ki, Ł. (2021). Household’s Overindebtedness During 
the COVID-19 Crisis: The Role Of Debt And Financial 
Literacy. Risks, 9(4), p. 62. 

4 Coleman, M.A., (2004).

ey without feelings and compassion towards 
the debtors. It is rightly mentioned that “[t]he 
collection of debts brings out the ugliness in 
people”.5 On the other hand, promises shall be 
fulfi lled by the debtors, contracts – enforced 
by the state to ensure the market continues 
functioning. Therefore, despite the proclaimed 
image of the debt collectors, it is rightly not-
ed that they are necessary evils in the states. 
Their job starts when the debtor defaults on the 
debt and repayment terms are violated. Credi-
tors can resort to judicial or out-of-court debt 
collection. In the cases when court proceed-
ings and subsequent enforcement is relative-
ly expensive, the credits resort to the private 
debt collection service or sale of debt to the 
secondary market where debt collecting fi rms 
operate.6 Problem arises when private debt col-
lectors involve outrageous, abusive practices in 
the process of collecting debts.7 Multiple phone 
calls, embarrassing comments, threatening 
debtors with criminal charges, informing third 
parties regarding the debtor’s monetary obli-
gations, and violating their privacy – are exam-
ples of abusive practices used worldwide, and 
Georgia is no exception.8 Allowing the co-ex-
istence of the private enforcement together 
with the public enforcement on the market is 
an effi  cient decision made by the state that can 
result in timely debt collections and fulfi llment 
of contractual obligations.9 However, private 
enforcement needs to be regulated to avoid ex-
cessive human rights violations during the debt 
collection that cannot be justifi ed by the aim 
of timely enforcement of contracts and debt re-

5 Whaley, D. J., (2020). Problems and Materials on Con-
sumer Law. Aspen Publishers, p. 785. 

6 Fox, J., (2012). Do We Have Debt CollecƟ on Crisis Some 
CauƟ onary Tales of Debt CollecƟ on in Indiana. Loyola 
Consumer Law Review, 24(3), p. 359. 

7 Stănescu, C. G., (2021), p. 180. 
8 Whaley, D. J., (2020). 
9 See Landes, W. M., & Posner, R. A., (1975). The Pri-

vate Enforcement of Law. The Journal Of Legal Stud-
ies, 4(1), 1-46 (regarding general privaƟ zaƟ on of law 
enforcement); Gow, H. R., Streeter, D. H., & Swinnen, 
J. F. (2000). How Private Contract Enforcement Mech-
anisms Can Succeed Where Public InsƟ tuƟ ons. Agricul-
tural Economics, 23(3), p. 253-265.
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payment. States strike to fi nd the balance be-
tween allowing private debt collection agencies 
to work on the market for the effi  ciency of debt 
collection (where it is possible) and the protec-
tion of debtors’ rights. 

Georgia lacks sector-specifi c regulation of 
the private debt collection process. It should be 
noted that the statement does not refer to the 
service of the “private bailiff ” (“private enforce-
ment offi  cer”) exercising public authority under 
the Law of Georgia on Enforcement Proceed-
ings.10 Their actions are regulated under the 
law, but activities of the private debt collection 
business representatives stay out of the specif-
ic regulation. Private debt collectors (or private 
debt collector agencies) are the ones who do 
not constitute governmental bodies, nor per-
form such functions on behalf of the state and 
whose services include collection of personal 
data of debtors, identifying their property, con-
tacting debtors by telephone, mail or any other 
means, contacting debtors relatives, involving 
persuasion or any other tactics to ensure debt 
collection.11 Illegal processing and disclosure of 
personal data of the debtors to the third parties 
in the collection process has been addressed by 
Personal Data Protection Service of Georgia.12 
Debt collecting agencies operating on the mar-
ket were fi ned for the processing and disclosing 
debtors’ personal data to the third parties, vio-
lating data protection laws of Georgia.13 Despite 
the fact that one aspect of the debt collection 
abusive practices is caught by the data protec-
tion laws, it is questionable whether Georgian 
legislation without sector-specifi c regulation 

10 Law of Georgia on Enforcement Proceedings, ArƟ cle 
146, No. 1908 (1999). <hƩ ps://matsne.gov.ge/ka/
document/view/18442?impose=translateEn&publi-
caƟ on=99>

11 TajƟ , T., (2019), p. 294. 
12 Personal Data ProtecƟ on Service of Georgia, Report 

on the State of Personal Data ProtecƟ on and AcƟ viƟ es 
of the Inspector (2020), (2018) and (2017) <hƩ ps://
personaldata.ge/en/about-us> 

13 Business Media Georgia, Private Debt CollecƟ ng 
Companies Fined for Disclosing Personal Data (2018) 
<hƩ ps://bm.ge/ka/arƟ cle/sesxis-amomgebi-kompa-
niebi-personaluri-informaciis-gamjgavnebistvis-daa-
jarimes/17015>

addressing data collectors’ activities can en-
sure collection of debts without excessive calls, 
threatening practices, violating debtor’s dignity 
or peace. Hence, this paper aims to analyze the 
existence of the regulatory gap in the Georgian 
system in relation to the private debt collectors’ 
activities and provide comparative approaches 
from the selected jurisdictions regulating the 
area that can serve as the starting point for fur-
ther legal research in the stated direction. 

1. EXISTING REGULATORY GAP 

Classical branches of law are generally con-
sidered to be ill-suited to catch abusive prac-
tices in the process of private debt collection.14 
Extreme abuses in debt collection, such as tak-
ing or threatening illegal action that does not 
involve a threat of violence, killing, damaging 
health or destroying property cannot be quali-
fi ed as a crime according to the Criminal Code of 
Georgia.15 Therefore, continuous threatening of 
debtors to institute criminal, civil or administra-
tive proceedings even in cases when the statute 
of limitations to sue has expired (in case of a 
civil action) is an abusive debt collection prac-
tice that is not caught by any provision of the 
Criminal Code of Georgia unless debt collectors 
involve a threat of killing, damaging health or 
destroying property and the threatened debtors 
have a reasonable fear that the threat will be 
carried out. In addition to this, false statements 
and representations of the debt collectors, such 

14 TajƟ , T., (2019), p. 294; Florida Statutes Title XXXIII, 
Chapter 559, secƟ on 559.542. 

15 Law of Georgia Criminal Code of Georgia, No. 2287 
(1999). <hƩ ps://matsne.gov.ge/ka/document/
view/16426?publicaƟ on=241> ArƟ cle 151 (Threat) “A 
threat of killing, damaging health or destroying prop-
erty, when a person threatened has started to have 
a reasonable sensaƟ on of fear that the threat will be 
carried out […]”; ArƟ cle 181 (ExtorƟ on) “ExtorƟ on, i.e. 
demanding another person to hand over property or 
Ɵ tle in property or the right to use property by threat-
ening to use violence against the vicƟ m or the vicƟ m’s 
close relaƟ ve or to destroy or damage their property 
or to make public the informaƟ on that may damage 
their reputaƟ on or otherwise damage substanƟ ally 
their rights […]”. 



Gv
an

ts
a 

El
ge

nd
as

hv
ili

 

139#25, March, 2023 LAW LAW ANDAND WORLD WORLD

www.lawandworld.ge

as attempts to collect an amount greater than 
was owned or handing in letters to the debtors 
that look like court decisions without forgery 
(without forging signatures or stamps), are also 
not caught by the Criminal Code of Georgia. In 
line with the stated argumentation, excessive 
phone calls or other means of communication 
during non-working hours, harassing, oppress-
ing, or abusing practices in the communication 
within the process of debt collection are not 
punishable as crimes in Georgia. Hence, crimi-
nal law is inadequate to deal with unlawful and 
misleading (or fraudulent) activities involved by 
private debt collectors. 

Turning to corporate law, it is relevant to 
mention that this body of law ensures the reg-
istration, structuring, and functioning of the 
business entities.16 Absence of any licensing re-
quirement for private debt collecting agencies 
(fi rms) leads to the conclusion that the National 
Agency of the Public Registry as the registration 
authority cannot serve as an eff ective gate-
keeper disciplining debt collecting agencies 
working on the market.17 Hence, company reg-
istration proceedings and rules related to the 
functioning of the business entities can hardly 
prevent debt collecting agencies involving abu-
sive practices from entering the market. The 
National Agency of the Public Registry of Geor-
gia is not obliged to look behind the corporate 
shield and prevent certain debt collectors from 
entering the market. In addition to registration 
requirements, no special regulation is in force 
that could subject debt collectors to licensing 
or require non-conviction of the debt collec-
tors. Furthermore, no governmental authority 
is equipped with supervisory powers to oversee 
the activities of the private debt collectors that 

16 Law of Georgia on Entrepreneurs, ArƟ cle 1(1), No. 
875-Vრს-Xმპ (2021) It “regulates the legal forms of an 
entrepreneur, the procedures for their incorporaƟ on 
and registraƟ on, and issues related to their acƟ viƟ es”.

17 Law of Georgia on Entrepreneurs, ArƟ cle 4(3); Law of 
Georgia on Licenses and Permits, No. 1775 (2005).

 < h t t p s : / / m a t s n e . g o v. g e / k a / d o c u m e n t /
view/26824?impose=translateEn&publication=62> 
ArƟ cle 1(1) states that the law provides for the ex-
hausƟ ve (comprehensive) list of all permits and licens-
es that are required in Georgia. 

could have adequate abilities to tackle abusive 
practices and protect debtors from excessive 
debt collection.18 Absence of disciplinary au-
thority means that no governmental authority 
can impose disciplinary sanctions, revoke li-
censes (as it is not required to obtain), monitor 
debt collection practices for ensuring fair debt 
collection. Hence, general corporate law can-
not preclude private debt collection agencies 
involving abusive practices to enter the market 
and operate.

Resorting to consumer protection law, it 
should be noted that new law on consumer 
rights protection was adopted in Georgia in 
March 2022 after several years of gap in consum-
er protection regulation.19 However, consumer 
protection law pays attention to radically diff er-
ent risks that business entities might pose for 
the consumers (as a weaker party), while clas-
sical risks inherent to the debt collection, such 
as abusive or oppressive practices, stay out 
of the reach of the consumer protection laws. 
Therefore, laws addressing abusive commercial 
practices or discriminatory approaches towards 
consumers in the process of selling goods or re-
ceiving services are diff erent from debt collec-
tion since debtor cannot be considered as the 
consumer of the service or purchaser of goods. 
Hence, consumer protection law and the one 
that recently entered into force without corre-
sponding cases and legal tradition in this area 
cannot serve as the basis for the protection 
of debtors. 

To sum up, traditional branches of law de-
veloped and currently in force in Georgia are 
insuffi  cient to cover the whole spectrum of 
abusive practices private debt collectors under-
take, and therefore, the regulatory gap exists. 

18 TajƟ , T., (2019), p. 297-298 (staƟ ng that licensing re-
quirements together with disciplinary powers can end 
up unsuccessful if tacƟ cs of debt collectors are not 
regulated in sector-specifi c laws). 

19 Law of Georgia on Consumer Rights ProtecƟ on, No. 
1455-VIIIმს-Xმპ (2022). <https://www.matsne.gov.
ge/ka/document/view/5420598?publication=0>
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2. GENERAL OVERVIEW 
OF THE EXISTING REGULATORY 
APPROACHES 

States have diff erent regulatory approaches 
to debt collection practices, in general, and ac-
tivities of private debt collectors, in particular. 
Common law legal family has always been fa-
vorable to self-help and debt collection prac-
tices20 and, therefore included regulations tack-
ling abusive debt collection practices. Within 
the common law system, sector-specifi c leg-
islation (separately addressing abusive debt 
collection practices) and general regulations 
(involving traditional branches of law) are pres-
ent. As mentioned above, general regulations 
(substantive law) operate diff erently as they 
aim to enforce contracts, ensure the operation 
of business entities, protect consumers, or pun-
ish criminal off enses; while sector-specifi c reg-
ulations aim to address abusive debt collection 
practices as such.21 

It is relevant to start with the U.S. sec-
tor-specifi c regulations addressing private debt 
collection since the U.S. approach represents 
itself as the most comprehensive legal frame-
work in the stated direction. 

 2.1. The U.S. Model 

The U.S. model includes a legal framework 
concerning private debt collection practices on 
federal and state levels. The primary protec-
tion of individual debtors is provided by the 
Federal Debt Collection Practices Act (FDCPA), 
aiming to prevent, monitor and sanction unfair 
debt collection practices.22 The stated Act in-

20 TajƟ , T., (2020). A HolisƟ c Approach to Extra-Judicial 
Enforcement and Private Debt CollecƟ on: A Compar-
aƟ ve Account of Trends, Empirical Evidences, and the 
Connected Regulatory Challenges – Part Two. Pravni 
Zapisi, p. 18. 

21 See further discussion, Stănescu, C. G., (2015). Self-
Help, Private Debt CollecƟ on and the Concomitant 
Risks: A ComparaƟ ve Law Analysis. Springer, p. 217. 

22 See generally, The Fair Debt CollecƟ on PracƟ ces Act 
(FDCPA), 15 U.S.C. §§ 1692–1692. 

cludes the defi nition of the private debt collec-
tor that involves any person using “any instru-
mentality of interstate commerce or the mails 
in any business the principal purpose of which 
is the collection of any debts”23 or any person 
directly or indirectly involved in the collec-
tion or attempts of collection of debts. It also 
includes the procedure of the debt validation 
and the list of prohibited practices that include 
(non-exclusively) the following: threatening to 
use violence or other means to harm an individ-
ual’s reputation or property, usage of obscene 
and any other abusive language, publishing or 
disclosing debtor’s data, repetitive calls, false 
representations of debt collectors regarding 
status and amount of debt, or any possible le-
gal actions related to debt, collection of addi-
tional interest fees and charges incidental to 
the debt obligation, threatening to start prose-
cution against the debtor, communicating out-
side working hours.24 The Act also provides for 
the defense mechanisms, individual and collec-
tive actions of debtors if unfair debt collection 
practices were involved. 

Most states of the U.S. have implemented 
state fair debt collection practices statutes – 
mini FDCPAs, that are more detailed than fed-
eral regulation and provide for more protective 
rules for debtors.25 It should also be stated that 
federal FDCPA is a de minimis rule and state 
statutes can aff ord more protection to consum-
er-debtors, such as licensing requirement.26 
Most of the mini-FDCPAs include the licensing 
requirement at a state level for private debt 
collectors that is another ex-ante protective 
mechanism against unfair debt collective prac-
tice.27 List of the unfair debt collection cases to-
gether with the licensing requirements and the 

23 15 U.S.C. §1692a(6).
24 Ibid. §1692. 
25 See the list of the States adopƟ ng mini-FDCPAs, Na-

Ɵ onal Conference of State Legislatures, State Fair 
Debt CollecƟ on Statues (2021). [Last seen 10.09.2022] 
<https://www.ncsl.org/research/financial-ser-
vices-and-commerce/state-fair-debt-collecƟ on-prac-
Ɵ ces-acts.aspx>

26 Stănescu, C. G. (2015), p. 218. 
27 Ibid. 
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regulatory framework for the civil action in case 
of violation, collectively constitute an excellent 
example of the sector-specifi c regulation of the 
debt collection practices. 

2.2. The U.K. Model 

The U.K. Model is described as the “soft 
touch” approach in relation to the debt collec-
tion practice regulation.28 Rules are fragment-
ed and can be found in diff erent branches of 
law, mostly consumer protection law; however, 
it was rightly mentioned by Tibor Tajti that the 
U.K. “has one of the most developed and tested 
laws on private debt collection – even if frag-
mented and scattered over more branches of 
law, and the most important part actually being 
soft law today.”29 The fact that the U.K. does not 
have a comprehensive act regulating debt col-
lection cannot lead to the conclusion that the 
unfair practices are not addressed. Consumer 
Credit Act involves the protection of consumer 
debtors, regulates relevant conditions for the 
acquisition of debt collection licenses, allows 
taking of measures against applicants, author-
izes debt adviser services, and considers vul-
nerability conditions of particular debtors (for 
instance, mental health conditions).30 It is idio-
syncratic characteristics of the U.K. system that 
it is only concerned with consumers and aff ords 
to them wide range of protections against un-
fair collection practices. 

The Financial Conduct Authority (FCA) is the 
responsible state agency guaranteeing that 
customer debtors are treated with “forbearance 
and due consideration”.31 The FCA has broad en-
forcement, supervisory, investigative, and dis-

28 Ibid. p. 220. 
29 TajƟ , T. (2020).
30 The Consumer Credit Act (2006) (as amended); See Fi-

nancial Conduct Authority (FCA) Handbooks. <hƩ ps://
www.handbook.fca.org.uk/handbook> [Last seen 
30.11.2022].

31 See Financial Conduct Authority (FCA), CONC 7.3 Treat-
ment of Customers in Default or Arrears (Including 
Repossessions): Lenders, Owners and Debt Collectors 
(CONC 7.3.4). <hƩ ps://www.handbook.fca.org.uk/
handbook/CONC/7/3.html> [Last seen 30.11.2022]

ciplinary powers vis-à-vis private debt collec-
tors.32 Also, there are restricted debt collection 
practices in the Consumer Credit Sourcebook 
(CONC)33 and the Regulated Activities Order of 
2001 which indicates that debt collection is the 
regulated activity and special permission is re-
quired to get engaged into those activities.34 
Hence, the FCA views debt collection practice as 
an inherently high-risk activity, and the regula-
tory structure is designated to protect the con-
sumer and limit unfair approaches. 

The FCA oversight over the debt collection 
practices starts with communicating the infor-
mation to debtors. Private debt collectors are 
obliged to communicate the information in a 
clear, fair, and not misleading in nature, also 
they do not have the right to mislead the debt-
ors regarding their legal position or the amount 
of debt.35 Hence, debt collectors are not allowed 
to send the letters that look like court claims, 
using inappropriate language, contact debt-
ors at unreasonable times or require premium 
calls.36 Debt collectors are obliged to present 
balance statements to the debtors and provide 
adequate information regarding their outstand-
ing debt obligation; also, debtors are entitled 
to a reasonable period of time and opportuni-
ty to repay their debts, and it is even required 
to consider “suspending, reducing, waiving or 
canceling any further interest or charges” in 

32 See Financial Conduct Authority (FCA), The FCA’s Du-
Ɵ es and Powers <hƩ ps://www.handbook.fca.org.uk/
handbook/PROF/3.pdf> [Last seen 30.11.2022]; See 
also, FCA’s Approach to Enforcement. <hƩ ps://www.
handbook.fca.org.uk/handbook/EG/2.pdf> [Last seen 
30.11.2022]

33 Consumer Credit Sourcebook (CONC), a combinaƟ on 
of Standards, General Principles for Business (1.1.4.). 
<hƩ ps://www.handbook.fca.org.uk/handbook/
CONC/>.

34 The FSMA, Regulated AcƟ viƟ es Order (2001). [Last 
seen 01.02.2023] can be accessed from <hƩ ps://
www.legislation.gov.uk/uksi/2001/544/contents/
made> (ArƟ cle 39F states that the debt collectors fall 
under the scope of “credit intermediaries”; the same 
applies under the ArƟ cle 3 (f) of Parliament and Coun-
cil DirecƟ ve 2008/48/EC1 DirecƟ ve on Credit Agree-
ments for Consumers). 

35 CONC 7.11.1.
36 CONC 7.3.2, 7.3.2A, 7.3.6. 
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cases when a debtor is in fi nancial diffi  culties.37 
Moreover, debt collection is prohibited when a 
debtor is particularly vulnerable (for example, 
mentally ill) to make any fi nancial decision.38 

In addition to the abovementioned protec-
tions against abusive debt collection practic-
es guaranteed under the CONC, the Consumer 
Rights Act 2015 deals with unfair debt collec-
tion assignment terms and debt collection con-
tracts.39 What is considered to be “unfair” under 
the stated Act is decided on a case-by-case ba-
sis, but it shall cause a signifi cant disbalance 
between the parties to the detriment of the 
debtor.40 Debt collection assignment terms are 
subject to the judicial review. The same applies 
to the fee and charges that are subject to gen-
eral regulations, as well as court oversight from 
the perspective of the common law approach-
es to the penalty clauses.41 The U.K. regulatory 
structure also provides for the Financial Om-
budsman Service, which is entitled to regulato-
ry oversight mechanisms to stop excessive debt 
collection practices.42 

Despite the various mechanisms in force 
in the U.K.’s regulatory structure to tackle ex-
cessive debt collection practices, it is criticized 
for lack of clarity since various legal acts are 
involved in the process, and enforcement of 
the rights guaranteed in relation to the vul-
nerable debtors is not always guaranteed.43 It 
should also be noted that criticism of one of 
the prominent legal approaches is relevant for 
the countries without regulatory structure des-
ignated for the private debt collection process 
and activities. 

37 CONC 7.3.5 (1). 
38 CONC 7.10. 
39 Consumer Rights Act (2015). <hƩ ps://www.legisla-

Ɵ on.gov.uk/ukpga/2015/15/contents/enacted> [Last 
seen 01.02.2023].

40 Ibid. s 62(4). 
41 Gardner J., Gray M. (2022). RegulaƟ on of Abusive In-

formal Debt CollecƟ on PracƟ ces. The U.K. Debt Collec-
Ɵ on Industry: Why RegulaƟ on is not Enough in Regula-
Ɵ on of Debt CollecƟ on in Europe. p. 206. 

42 Ibid. p. 207. 
43 Ibid. p. 213. 

2.3. The Building Blocks of an 
Efficient Regulatory System 

The main building blocks employed by an 
effi  cient regulatory system shall be the follow-
ing: “(1) defi nition of the debt collectors; (2) the 
existence of a licensing system; (3) the presence 
of legal requirements concerning (a) communi-
cation with the debtor and third parties, (b) har-
assment of the debtor or third parties, (c) using 
misrepresentation or misleading information, 
(d) validation of the debt, and (e) costs and ad-
ditional charges; (4) open-end defi nitions; (5) 
enforcement via private action; and (6) enforce-
ment via state action”.44 

2.3.1. Defining Private Debt 
Collectors 
In the process of regulating private debt col-

lectors, it is noteworthy to determine to whom 
the law applies. For example, the U.S. model 
(federal level FDCPA) only covers private debt 
collectors involved in debt recovery, their em-
ployees and agents, and lawyers active in the 
process.45 Defi nitions are more extensive on 
State levels aiming to involve creditors and as-
signees.46 Taking into account the idea that reg-
ulating debt collectors aims to protect debtors 
and prevent abusive debt recovery practices, 
the defi nition of a debt collector shall be clear, 
precise and all-encompassing. Hence, it shall 
include original creditors, assignees, and any 
third parties (including lawyers) involved in the 
debt collection process.

 
2.3.2. Licensing System 
Jurisdictions regulating private debt col-

lection (namely, the U.S. (State level), the U.K., 
Germany, Sweden, Belgium, Finland, Norway, 
Denmark, Greece, and Latvia) have implement-
ed licensing systems designated for private 

44 Stănescu, C. G. (2015), p. 230-231. 
45 Fair Debt CollecƟ on PracƟ ces Act (FCDPA). <hƩ ps://

www.federalreserve.gov/boarddocs/supmanual/cch/
fairdebt.pdf> [Last seen 01.02.2023].

46 Stănescu, C. G., Albanezi A. (2022). Romania’s Strug-
gle to Regulate Abusive Debt CollecƟ on PracƟ ces in 
RegulaƟ on of Debt CollecƟ on in Europe. p. 168. 
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debt collectors.47 Operating licenses are issued 
upon request to the private debt collectors who 
meet regulatory requirements and aim to ob-
serve them throughout their activity. Failure to 
meet the preconditions can result in criminal 
sanctions,48 or administrative measures, sus-
pension, or termination of the debt collection 
activity.49 It is also possible to impose the fi nan-
cial guarantee system for recovery of fi nancial 
losses or damages from abusive practices. A 
licensing system is one of the major building 
blocks for an eff ective regulatory system des-
ignated to protect debtors from abusive debt 
recovery activities. 

2.3.3. Abusive Practices 
Regulating system of the debt collection ac-

tivities shall include the list of abusive practic-
es. It shall be clearly stated in law debtors shall 
be communicated in a fair and precise manner. 
Restrictions shall include activities related to 
communication with the debtor or third parties. 
Debtors shall be notifi ed regarding their current 
standing and outstanding debt obligations; on 
the other hand, regulating communication with 
debtors shall protect the private life of the 
debtor, their relationship with third parties, 
their public image and dignity.50 Hence, debtors 
shall not be exposed to public shame or abu-
sive language and behavior in the process of 
debt collection. 

In addition, debtors shall be entitled to the 
validation of debts to ascertain that the claim 
is valid and it is their obligation to pay. Debtors 
are entitled to a written notice specifying the 
amount owed and the documents certifying the 
debt.51 Thus, debtors shall get information re-
garding the original creditor, assignee, and their 
outstanding debt. 

Moreover, the abusive practices list shall in-
clude the activities of the private debt inves-

47 Ibid. p. 169. 
48 OperaƟ ng without authorizaƟ on is considered a crim-

inal off ence in the U.K. See Finlay S. (2009) Consumer 
Credit Fundamentals. p. 79.

49 See Stănescu, C. G., Albanezi A. (2022). p. 169. 
50 Ibid. p. 171. 
51 Ibid. p. 174.

tors that are aggressive in nature or intends to 
harass or abuse the debtors. They shall also 
be protected from any misleading information 
regarding the debt, its collection, their legal 
standing, fees, or charges. 

2.3.4. Open-end Definitions 
The regulating system shall also include 

open-end defi nitions to follow the innovation 
and creation in the fi eld of abusive debt col-
lection practices. Adopting “soft law” mecha-
nisms such as guidelines by the supervisory 
bodies are discussed as one option (such as the 
U.K.’s Consumer Credit Sourcebook); however, it 
is inherently challenging for the civil law juris-
dictions.52 

 2.3.5. Enforcement via Private 
and Public Actions
Abusive private debt collection practices 

shall be prevented and cured via private and 
public actions. An effi  cient regulatory system 
shall allow remedies against abusive and un-
fair debt collection activities. Private action and 
civil liability are the core of FDCPA in the U.S. 
system.53 Debt collectors shall be liable for their 
actions and breaches of law, while debtors need 
to be entitled to the damages and compensa-
tion of legal and administrative fees. In the U.K. 
system, debtors can resort to the Financial Om-
budsman Service. Notwithstanding the prob-
lems in the court procedures, the existence of 
civil liability is one of the main building blocks 
of the effi  cient regulatory system touching upon 
the activities of private debt collectors. 

Another important mechanism shall include 
the existence of public actions. In this scenario, 
supervisory or regulatory bodies shall be enti-
tled to impose administrative sanctions or pro-
ceed with criminal charges against private debt 
collectors when they breach the law and en-
gage in abusive or unfair debt recovery practice 
or pursue their activities without the necessary 
authorization. 

52 Ibid. p. 175. 
53 Ibid. p. 176. 
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CONCLUSIONS

This Article gave a general overview of the 
importance of debt recovery and the abusive 
practices of debt collectors. It is argued that 
debt collection is an inherently risky activity 
that can excessively violate the debtor’s rights 
if not properly executed. Debt recovery practice 
is not new for the Georgian market; however, 
information on the matter is only presented on 
television or social media. It is noteworthy to 
stress that Georgian legislation does not pro-
vide for sector-specifi c regulation touching 
upon the activities of private debt collectors. 
Also, traditional branches of law cannot deal 
with abusive practices in the debt recovery pro-

cess. It is also analyzed that even the brand-
new consumer rights protection law of Georgia 
does not include provisions protecting debtors 
from private debt collectors’ unfair practices. 

Additionally, the Article provided selected 
regulatory approaches based on the U.S. and 
the U.K. experience. Leading examples involved 
sector-specifi c regulations (the U.S. model) and 
“soft touch”, fragmented laws (the U.K. model) 
to show that both are acceptable if they include 
the building blocks relevant for an effi  cient reg-
ulatory structure. Georgia has not yet taken its 
path toward private debt collectors’ regulation. 
Therefore, it is relevant to acknowledge the reg-
ulatory gap and analyze the existing approaches 
and the building blocks of an effi  cient system. 
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ABSTRACT

Transnational organized crime and the fi ght against it are big 
challenges for the world. That is why international cooperation plays 
an important role in the fi ght against transnational organized crime. 
Two types of international cooperation should be distinguished: the 
cooperation between courts and judicial institutions and internation-
al police cooperation. In Georgian legislation, they are sharply sepa-
rated from each other. The Law of Georgia “On International Coopera-
tion in the Field of Criminal Law” regulates international cooperation 
between courts and judicial cooperation. The mentioned law is one 
of the important documents from the point of view of international 
cooperation. It regulates matters related to the revealing of legal aid 
in criminal cases, extradition, forwarding of criminal case materials 
or their duly certifi ed copies, execution of judgments, internation-
al cooperation related to confi scation of property, and transfer of 
persons sentenced to imprisonment. The article will directly discuss 
confi scation as a mechanism of fi ghting against transnational orga-
nized crime based on the Palermo Convention and the law of Geor-
gia, “On International Cooperation in the Field of Criminal Law”. The 
norms governing confi scation in the Criminal Code will be discussed, 

 According to the United NaƟ ons ConvenƟ on against TransnaƟ onal Organized 
Crime, hereaŌ er the Palermo ConvenƟ on.
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as well as the Civil Code of Georgia, the provi-
sions of which provide the opportunity to fi le a 
lawsuit for confi scation of property.

The article is divided into three chapters and 
seven subsections; the fi rst chapter deals with 
the analysis of confi scation and confi scation reg-
ulatory norms in international law according to 
the Palermo Convention and will also discuss the 
European judicial practice of human rights. The 
second chapter deals with the confi scation regu-
latory norms in the Georgian legislative acts, in-
cluding the Criminal Law of Georgia and the Civil 
Procedure Code of Georgia. Moreover, the third 
chapter will include international cooperation, 
particularly between Georgian judicial coopera-
tion and suitable institutions of other states.

KEYWORDS: Palermo convention, Organized 
crime, Confi scation, International cooperation

INTRODUCTION 

Transnational organized crime and the 
fi ght against it is a big problem for the civilized 
world. Due to the nature of the transnational 
organized crime, close cooperation between 
countries is considered a unique way to combat 
it. A number of areas of cooperation between 
courts and judicial institutions are described 
in the Palermo Convention, which is an essen-
tial document in organized crime prevention. In 
Georgia are two important documents in this 
regard: The Law on “International Cooperation 
in the Field of Criminal Law” and the “Law on 
International Cooperation in the Field of Law 
Enforcement”. The purpose of both laws is to 
strengthen international cooperation between 
courts and judicial institutions, as well as be-
tween law enforcement agencies.

The confi scation of illegal and undocument-
ed assets and the seizure/confi scation of assets 
intended for the commission of such crimes 
is considered one of the best ways to combat 
transnational organized crime. When commit-
ting/preparing transnational organized crime, 

property/profi ts are accumulated in diff erent 
countries, and the property obtained as a result 
of such activities is returned and strengthens 
organized groups. That is why it is relevant and 
essential to enhance international cooperation 
and close legal relations between countries to 
confi scate property/income due to the commis-
sion of a transnational organized crime or in-
tended it to be committed.

The purpose of the research topic໲ is to 
study the norms of the Palermo Convention, 
which at the international level regulate the 
rules for the confi scation of property between 
state parties as a result of or for the purpose 
of committing transnational organized crimes໬ 
Determining its compliance with the Law of 
“Georgia on International Cooperation in the 
Field of Criminal Law” is also important໬

The subject of the article is the internal le-
gal acts of the country, including the regulation 
of confi scation/seizure of the Criminal Code of 
Georgia and the Civil Procedure Code of Geor-
gia, with the attitude of international coopera-
tion – the Law of Georgia on “International Co-
operation in the Field of Criminal Law.”

1. THE REGULATORY 
NORMS OF CONFISCATION 
AND SEIZURE IN THE 
INTERNATIONAL LAW
1.1. Assets/Benefits Subject 
to Confiscation under 
the Palermo Convention

We fi nd confi scation and seizure as one of 
the measures of procedural coercion in the dif-
ferent international legal acts. Among them are 
the Palermo Convention and the 1998 UN Con-
vention Against Illicit Traffi  c in Narcotic Drugs 
and Psychotropic Substances.”1

According to Article 2 of the Palermo Con-

1 United NaƟ ons ConvenƟ on Against Illicit Traffi  c in 
NarcoƟ c Drugs and Psychotropic Substances, see 
the offi  cial website of the LegislaƟ ve Herald of Geor-
gia. <hƩ ps://www.matsne.gov.ge/ka/document/
view/2540250?publicaƟ on=0f> [Last seen 14 Febru-
ary 2023].
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vention, “freezing” or “seizure” shall mean 
temporarily prohibiting the transfer, conver-
sion, disposition, or movement of property or 
temporarily assuming custody or control of the 
property based on an order issued by a court or 
other competent authority.2 Concerning “confi s-
cation”, which includes forfeiture where appli-
cable, shall mean the permanent deprivation of 
property by order of a court or other competent 
authority.3 Before adopting the Palermo Con-
vention, an identical defi nition existed in the 
1998 UN Convention Against Illicit Traffi  c in Nar-
cotic Drugs and Psychotropic Substances.4

Article 12 of the Palermo Convention re-
quires the participating states to confi scate the 
proceeds or property of relevant value obtained 
by committing crimes under the Convention, as 
well as confi scation of property, equipment, or 
other means used or intended to be used to 
commit these crimes.5

This refers explicitly to committing or in-
tending to commit acts criminalized under ar-
ticles 5 (participation in an organized criminal 
group), 6 (laundering of proceeds of crime), 8 
(corruption), and 23 (obstruction of justice) 
of the Palermo Convention on Confi scation of 
Property. For example, money paid in bribes, 
income received as a result of the activities of 
organized groups and other criminal benefi ts.6 
Interestingly, what is meant by “confi scation of 
equipment or other means”? Devices may in-
clude vehicles, computer equipment, and other 

2 Palermo ConvenƟ on, see the offi  cial website of the 
LegislaƟ ve Herald of Georgia. <hƩ ps://matsne.gov.
ge/ka/document/view/1485286?publicaƟ on=0> [Last 
seen 14 February 2023].

3 Ibid.
4 United NaƟ ons ConvenƟ on Against Illicit Traffi  c in 

NarcoƟ c Drugs and Psychotropic Substances, see 
the offi  cial website of the LegislaƟ ve Herald of Geor-
gia. <hƩ ps://www.matsne.gov.ge/ka/document/
view/2540250?publicaƟ on=0f> [Last seen 14 Febru-
ary 2023].

5 Palermo ConvenƟ on, see the offi  cial website of the 
LegislaƟ ve Herald of Georgia. <hƩ ps://matsne.gov.
ge/ka/document/view/1485286?publicaƟ on=0> [Last 
seen 14 February 2023].

6 McMclean, D., (2007). TransnaƟ onal Organized Crime 
a Commentary on the UN ConvenƟ on and its Proto-
cols. Oxford University Press, 1st, p. 144.

similar items that criminals have used or will 
use to commit crimes. Other means may include 
documentation or intangible goods.

Article 12 of the Convention also obliges the 
member states to take such measures as may 
be necessary for the possible identifi cation, 
search, seizure, or freezing of any item speci-
fi ed in the fi rst paragraph of this article, with 
the aim of its fi nal confi scation.7 This article 
again obliges the member states to adopt the 
relevant legislation so that the courts and oth-
er institutions can carry out the function men-
tioned above.8 For example, in England, there 
is an “Agency for the recovery of assets”, which 
in 2005 received more than 17 million pounds 
sterling from the confi scation of property.9

According to this article, if the proceeds 
obtained through crime are partially or wholly 
converted or transformed into other property, 
measures aimed at confi scating the property 
provided for in this article shall be applied to 
such property.10 Also, if proceeds of crime have 
been intermingled with property acquired from 
legitimate sources, such property shall, without 
prejudice to any powers relating to freezing or 
seizure, be liable to confi scation up to the as-
sessed value of the intermingled proceeds.11 In 
this case, income means the benefi t obtained 
directly or indirectly from criminal activity. Con-
version means changing the type of thing, for 
example, converting one product of gold into 
another product and mixing the income ob-
tained through criminal means with legal in-
come; this means, for example, buying a house 
partially with the income received through law-
ful means, and partially as a result of criminal 

7 Palermo ConvenƟ on, see the offi  cial website of the 
LegislaƟ ve Herald of Georgia. <hƩ ps://matsne.gov.
ge/ka/document/view/1485286?publicaƟ on=0> [Last 
seen 14 February 2023].

8 McMclean, D., (2007). TransnaƟ onal Organaized 
Crime a Commentary on the UN ConvenƟ on and its 
Protocols. Oxford University Press, 1st, p.144.

9 Ibid.
10 Palermo ConvenƟ on, see the offi  cial website of the 

LegislaƟ ve Herald of Georgia. <hƩ ps://matsne.gov.
ge/ka/document/view/1485286?publicaƟ on=0> [Last 
seen 14 February 2023].

11 Ibid.
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activity. In this case, the part of the property 
obtained by illegal means is subject to confi s-
cation/seizure.

In the Palermo Convention, the legislator 
made confi scation not only of the property or 
benefi ts obtained directly as a result of the 
crime but also of the profi t obtained from the 
criminal activity. According to Article 12, Section 
5 of the income or other benefi ts derived from 
proceeds of crime, from the property into which 
proceeds of crime have been transformed or 
converted or from the property with which pro-
ceeds of crime have been intermingled shall 
also be liable to the measures referred to in 
this article, in the same manner, and to the 
same extent as proceeds of crime.12 The idea 
behind this provision is, for example, to pre-
vent income from renting a house bought due 
to a crime from being considered “legitimate” 
income. This article clarifi es that confi scation of 
this kind of proceeds is possible.

1.2. Analysis of the 
European Court of Human 
Rights Case-Law

There is another interesting note in Article 
12 of the Palermo Convention. According to this 
note, States Parties may consider the possibil-
ity of requiring that an off ender demonstrate 
the lawful origin of alleged proceeds of crime 
or other property liable to confi scation to the 
extent that such a requirement is consistent 
with the principles of their domestic law and 
with the nature of the judicial and other pro-
ceedings.13 A similar provision is contained in 
the 1988 United Nations Convention Against Il-
licit Traffi  c in Narcotic Drugs and Psychotropic 
Substances (Vienna Convention), under which 
each Party may consider shifting the burden of 
proving the legal origin of alleged proceeds or 

12 Palermo ConvenƟ on, see the offi  cial website of the 
LegislaƟ ve Herald of Georgia. <hƩ ps://matsne.gov.
ge/ka/document/view/1485286?publicaƟ on=0> [Last 
seen 14 February 2023].

13 Ibid.

other property. Subject to confi scation to the 
extent that such action is consistent with the 
principles of its domestic law and the nature 
of judicial and other procedures.14 Both entries 
are almost identical and place the onus on the 
alleged perpetrator to prove the legal origin of 
the proceeds of crime and the property subject 
to confi scation.

Interestingly, this protocol contradicts Ar-
ticle 6 of the European Convention on Human 
Rights and how the burden of proof is legally 
transferred to the accused/convict. In connec-
tion with this, it is crucial to consider the ju-
dicial practice. For example, consider the case 
of Telbis and Viziteu against Romania.15 In the 
present case, Telbis and Visiteau, as the own-
ers of the seized property, had an opportunity 
at any time of their initiative to be involved in 
the forfeiture proceedings. Even though they 
were not accused in the specifi c case, they were 
granted party status upon request and became 
involved in the judicial process. According to 
the European Court of Human Rights assess-
ment, the decision to confi scate the property 
was made in full; the trial was conducted per 
the principle of competition, where the owners 
were entitled to present their opinions and ev-
idence.16 “Based on the basic research, the na-
tional court decided to confi scate only that part 
of the property whose legal origin could not 
be convincingly demonstrated by the owners. 
Therefore the European Court considered that 
the applicants had an adequate opportunity to 
protect their interests at the national level”.17

Regarding confi scation of property, when an-
alyzing judicial practice, the 2015 decision of the 

14 United NaƟ ons ConvenƟ on Against Illicit Traffi  c in 
NarcoƟ c Drugs and Psychotropic Substances, see 
the offi  cial website of the LegislaƟ ve Herald of Geor-
gia. <hƩ ps://www.matsne.gov.ge/ka/document/
view/2540250?publicaƟ on=0f> [Last seen 14 Febru-
ary 2023].

15 Tskhvediani, T., KvatchanƟ radze, D., Noselidze, A., 
(2019) Guarantees of ProtecƟ on of Property Rights in 
Criminal Proceedings, p. 25. <hƩ ps://alfg.ge/wp-con-
tent/uploads/2020/07/kvleva.pdf> [Last seen Febru-
ary 14, 2023].

16 Ibid.
17 Ibid.
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European Court of Human Rights, “Gogitidze et 
al. v. Georgia” is important. The case was about 
the confi scation of illegal and undocumented 
property. In particular, during the consideration 
of the case, it was revealed that the salary of the 
accused Gogitidze was three times lower than 
the value of the property purchased by him, in 
particular, the applicants complained about the 
non-compliance of the administrative rule, ac-
cording to which they confi scated their proper-
ty with the right of ownership protected by the 
European Convention.18 The mentioned decision 
is interesting from several aspects. In particu-
lar, the applicant contested two elements of the 
proceedings: 1. National legislation allowed the 
confi scation of the applicant's property as ille-
gally obtained and undocumented until his guilt 
is proven; 2. During the proceedings, the burden 
of proof lay on the applicant.19

In this decision, the European Court not-
ed that states can confi scate property related 
to serious crimes (such as corruption, money 
laundering, drug-related crimes, etc.).20 At the 
same time, the European Court notes that the 
burden of proving the legal origin of property 
declared illegal falls on the defendant. Confi s-
cation measures are applied not only in rela-
tion to proceeds from crime but also in relation 
to such property as other income and indirect 
benefi ts that are used for conversion, exchange, 
or obtained by joining with other possible legal 
property.21

The European Court considers the confi sca-
tion decision by the national court based on the 
assertion that the defendants' legal income was 
insuffi  cient to purchase the said property, to 
be legal, even without a guilty verdict. In such 

18 Decision of the European Court of Human Rights 
“GogiƟ dze and others v. Georgia”, Strasbourg, (2015). 
<https://www.supremecourt.ge/files/upload-file/
pdf/saqartvelos-winaagmdeg-gogiƟ dze-da-sxva.pdf> 
[Last seen 14 February 2023].

19 Ibid.
20 Decision of the European Court of Human Rights 

“GogiƟ dze and others v. Georgia”, Strasbourg, (2015). 
<https://www.supremecourt.ge/files/upload-file/
pdf/saqartvelos-winaagmdeg-gogiƟ dze-da-sxva.pdf> 
[Last seen 14 February 2023]. 

21 Ibid.

cases, the European Court does not require 
the “beyond reasonable doubt” standard to be 
met.22 Regarding the violation of Article 6, the 
European Court reiterates that according to the 
case-law established by it, confi scation of prop-
erty, without establishing guilt, has a preven-
tive and/or compensatory nature, not punitive. 
Therefore, it does not lead to violating the pro-
visions mentioned above in the Convention.23

The above-mentioned reasoning and this 
approach of the European Court allow us to 
make important conclusions. In particular, con-
fi scation of property should not be understood 
as only a form of additional punishment; the 
purpose of confi scation is to prevent crimes. 
Secondly, concerning the presumption of in-
nocence and the defendant's burden of proof, 
it should be noted that in this case, the defen-
dant is obliged to prove the legality of the in-
come, otherwise, it is assumed that the person 
has obtained this property illegally and un-
justifi ably. In the case of Gogitidze and al., the 
person was deprived of his property because, 
based on the evidence, A. Gogitidze's annual in-
come was much less than the value of his pur-
chased property.

2. REGULATORY NORMS OF 
CONFISCATION IN GEORGIAN 
LEGISLATIVE ACTS
2.1. Confiscation and Seizure 
as a Form of Punishment 
in the Criminal Code

As for the regulatory norms of confi scation/
seizure in Georgia today, confi scation is a form 
of additional punishment in the Criminal Code, 
and in the Civil Procedure Code, it is consid-
ered the basis for starting civil proceedings. It 
is necessary to distinguish between them, and 
it is also important to assess the issue of their 
compatibility with each other. 

According to the Georgian Criminal Code, 
confi scation of property means free-of-charge 

22 Ibid.
23 Ibid.
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confi scation of the object of crime and/or weap-
on, the object intended for the commission of a 
crime, and/or property obtained through crime 
for the benefi t of the state.24 This last defi nition 
appeared in the Georgian Criminal Code in 2005. 
According to the current edition, in each specif-
ic case, it is necessary to determine the object 
of the crime, the weapon, the item intended for 
the commission of the crime, and the property 
obtained as a result of the criminal act.25 As we 
have already mentioned, the fi rst part of Arti-
cle 52 of the Criminal Code defi nes confi scation, 
and the second one talks about to whom this 
measure can be used. Confi scation of the object 
of the crime and/or the weapon or the thing in-
tended for the commission of the crime means 
the confi scation of the property used for the 
commission of the intended crime in the pos-
session or legal possession of the accused, the 
convicted person, for the benefi t of the state.26 
The object of the crime and/or the weapon 
or the thing intended to commit the crime is 
confi scated by the court, for all the intended 
crimes stipulated by the Criminal Code, in the 
event that there is an object of the crime and/
or a weapon or an item designed to commit a 
crime and their confi scation is necessary due 
to state and public necessity or the interests of 
protecting the rights and freedoms of individu-
als or to prevent new crimes.27 According to this 
part of the law, the property can be confi scated 
from both the accused and the convicted. If we 
take into account that Article 52 of the Criminal 
Code is a substantive criminal law norm and, 
at the same time, an additional form of pun-
ishment, the question arises as to how much it 
is possible to punish a person against whom a 
guilty verdict has not been issued?! Obviously, 
the current version of the law contradicts it-
self, allowing additional punishment for the ac-
cused person. 

24 Criminal Code of Georgia, see on the offi  cial website 
of the LegislaƟ ve Herald of Georgia. <hƩ ps://matsne.
gov.ge/ka/document/view/16426?publicaƟ on=246> 
[Last seen February 14, 2023].

25 Ibid.
26 Ibid.
27 Ibid.

2.2. Civil Process for 
Confiscation of Property

The Code of Civil Procedure of Georgia regu-
lates fi ling a claim for confi scation and transfer 
to the State of property derived from racketeer-
ing activities, or property of offi  cials, members 
of the ‘criminal underworld’, human traffi  ckers, 
persons facilitating the distribution of drugs or 
property of persons convicted of a crime under 
Article 194 and/or Article 3311 of the Criminal 
Code of Georgia. A claim for confi scation and 
transfer to the State of property derived from 
racketeering, or property of offi  cials, members 
of the ‘criminal underworld’, human traffi  ckers, 
persons facilitating the distribution of drugs, or 
property of persons convicted of a crime under 
Article 194 and/or Article 3311 of the Criminal 
Code of Georgia may be fi led by a prosecutor 
within ten years after a court ruling against the 
racketeer, the offi  cial, the member of ‘criminal 
underworld’, the human traffi  cker, the person 
facilitating the distribution of drugs or the per-
son convicted of a crime under Article 194 and/
or Article 3311 of the Criminal Code of Georgia 
has entered into force.28 According to the Code 
of Civil Procedure a claim for confi scation and 
transfer to the State of property derived from 
racketeering may be fi led against a racketeering 
group, a racketeer, a racketeer's family member, 
a close relative or a person connected with the 
racketeer.29 The above may be interesting and, 
at the same time, controversial. Still, this article 
serves to confi scate undocumented and illegal 
property from all those who obtained it due to 
committing a crime. 

When we talk about the confi scation of prop-
erty, it is important to distinguish between the 
confi scation of property as a form of additional 
punishment and the initiation of civil proceed-
ings/lawsuits for the confi scation of property. It 
should also be noted here that since a person 

28 Civil Procedure Code of Georgia, see on the offi  cial 
website of the LegislaƟ ve GazeƩ e of Georgia. <hƩ ps://
matsne.gov.ge/ka/document/view/29962?publica-
Ɵ on=153> [Last seen February 14, 2023].

29 Ibid.
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is accused, confi scation of property cannot be 
used as a form of punishment, and at this time, 
there is no reason to initiate a civil lawsuit. In 
this case, one more criminal procedure mecha-
nism, seizure, ensures the seizure of the prop-
erty that may be confi scated from the person in 
the future. According to Article 151 of the Crim-
inal Procedure Code, as a coercive measure in 
criminal procedure, the court may, upon motion 
of a party, seize the property, including bank ac-
counts, of the accused, of the person materially 
responsible for the accused person’s actions, 
and/or of the person related to the accused 
person, if there is information to suggest that 
the property will be concealed or destroyed, 
and/or the property has been obtained crim-
inally.30 The property seizure provided for by 
this Code shall also be applied in the case of 
preparation of one of the crimes provided for 
by Articles 323-330 and 3311 of the Criminal Code 
of Georgia or any other severe crime, as well as 
for their prevention if there is suffi  cient infor-
mation to believe that the property in question 
could be used for the commission of a crime.31 

This entry in the Criminal Procedure Code is 
preventive and prevents serious crimes such as 
terrorism and other related crimes. In the end, 
a seizure can be considered to carry such a pre-
ventive function of coercion.

2.3. Compliance of the 
Requirements of the Palermo 
Convention with the Georgian 
Legislation

The Palermo Convention requires States 
Parties to confi scate/seize property intended to 
commit acts criminalized by the Convention.໲In 
the Georgian Criminal Code and the Civil Pro-
cedure Code, attention is focused on two cat-
egories of actions criminalized by the Palermo 

30 Criminal Procedure Code of Georgia, see on the of-
fi cial website of the LegislaƟ ve GazeƩ e of Georgia. 
<hƩ ps://matsne.gov.ge/ka/document/view/90034?-
publicaƟ on=151> [Last seen February 14, 2023].

31 Ibid.

Convention: the legalization of illegal income 
and crimes committed by organized groups 
(racketeering, membership in criminal under-
world, etc.). It may be questioned whether this 
contradicts the requirements of the Palermo 
Convention. First of all, it should be noted that 
according to the Civil Procedure Code, any prop-
erty may be seized if there is evidence that the 
property was obtained through criminal means. 
Second, Article 52 of the Criminal Code defi nes 
confi scation of property as a form of addition-
al punishment that may be applied to a person 
convicted of all categories of crimes, including 
corruption and obstruction of justice. Thirdly, 
one limitation that remains is Article 3562 of the 
Code of Civil Procedure, which provides for fi l-
ing a lawsuit only against persons convicted of 
the following crimes: Possession of racketeer-
ing property, offi  cial, member of the “criminal 
underworld”, human traffi  cker, facilitator of the 
distribution of narcotic drugs or Articles 194 
and/or 3311 of the Criminal Code of Georgia. It 
turns out that civil proceedings cannot be ini-
tiated against persons convicted of obstructing 
the administration of justice based on confi s-
cation of their property. Their property may be 
subject to seizure and confi scation of property.

3. INTERNATIONAL 
COOPERATION FOR 
THE PURPOSE OF 
CONFISCATION/SEIZURE
3.1. International Cooperation 
for the Purpose of Confiscation 
under the Palermo Convention

The rise and nature of transnational orga-
nized crime have made close legal cooperation 
between countries necessary. Many states have 
chosen confi scation as a form of responsibili-
ty to fi ght crime. Its use is signifi cant both for 
crime prevention and punishment.

According to the Palermo Convention, a 
State Party that has received a request from an-
other State Party having jurisdiction over an of-
fense covered by this Convention for confi sca-
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tion of proceeds of crime, property, equipment, 
or other instrumentalities of this Convention 
situated in its territory shall, to the greatest ex-
tent possible within its domestic legal system: 
submit the request to its competent authorities 
for the purpose of obtaining an order of con-
fi scation and, if such an order is granted, give 
eff ect.32 Submit to its competent authorities, 
with a view of giving eff ect to it to the extent 
requested, an order of confi scation issued by 
a court in the territory of the requesting State 
Party of this Convention insofar as it relates to 
proceeds of crime, property, equipment or oth-
er instrumentalities situated in the territory of 
the requested State Party.33 This article aims 
to strengthen international legal mutual assis-
tance, which includes the obligation of the par-
ticipating states to confi scate property based 
on the request received from the state party 
to the convention. In case of receiving such a 
request, the requesting state is obliged to take 
appropriate measures to identify, fi nd, seize, or 
remove proceeds, property, devices, or other 
means obtained through criminal means, with 
the aim of their fi nal confi scation.

The existence of a request does not deprive 
the requesting State of the right to refuse the 
measure or to modify it. The State Party receiv-
ing the request has the right to refuse cooper-
ation if the crime to which the request relates 
is not the subject of the regulation of this Con-
vention. With this record, we can assume that 
the request for confi scation/seizure within the 
framework of this Convention can only be sub-
mitted for only four categories of crimes crim-
inalized by the Convention in the participating 
State. This does not exclude the possibility that 
Georgia may receive a request for confi scation/
seizure of property in connection with other 
crimes within the framework of international 
cooperation because Georgia is a member state 
of the 1990 “Convention on Money Laundering, 

32 Palermo ConvenƟ on, see the offi  cial website of the 
LegislaƟ ve GazeƩ e of Georgia. <hƩ ps://matsne.gov.
ge/ka/document/view/1485286?publicaƟ on=0> [Last 
seen February 14, 2023].

33 Ibid.

Tracing, Seizure and Confi scation of Proceeds of 
Crime” of the Council of Europe.34

The member states of this Convention of 
the Council of Europe agree on the need to im-
plement a common criminal justice policy and 
agree on diff erent methods of combating se-
vere crimes. One of them is the confi scation of 
the proceeds of criminal activity by criminals.35

3.2 Cooperation between 
Georgian Judicial Institutions 
and other States for the 
Purpose of Confiscation/Seizure

The Law of Georgia on “International Coop-
eration in the Field of Criminal Law” is one of the 
most important documents from the point of 
view of international cooperation. This Law de-
fi nes the procedures for rendering legal assis-
tance in criminal cases, for carrying out extradi-
tion, for transmitting criminal fi les or their duly 
certifi ed copies for the further criminal prose-
cution of a person, as well as the procedures for 
enforcing court judgments and for transferring 
to, or receiving from, the state of nationality 
persons sentenced to imprisonment.36 In 2018, 
a new chapter was added to the mentioned law, 
which regulates the main issues of internation-
al cooperation related to the confi scation of 
property. Interestingly, before that, the law did 
not say anything about international coopera-
tion regarding confi scation. Concerning the cur-
rent version of the law, the object of crime and/
or weapons, items intended for the commission 
of a crime, and/or property obtained through 
criminal means (all items and intangible prop-

34 Council of Europe ConvenƟ on on Money Launder-
ing, Tracing, Seizure and Confi scaƟ on of Proceeds of 
Crime, see on the offi  cial website of the LegislaƟ ve 
GazeƩ e of Georgia. <hƩ ps://www.matsne.gov.ge/ka/
document/view/1216554?publicaƟ on=0> [Last seen 
February 14, 2023].

35 Ibid.
36 Law of Georgia on “InternaƟ onal CooperaƟ on in the 

Field of Criminal Law”, see on the offi  cial website of 
the LegislaƟ ve GazeƩ e of Georgia. <hƩ ps://matsne.
gov.ge/ka/document/view/112594?publicaƟ on=10> 
[Last seen February 14, 2023].
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erty, legal document that gives some right to 
property), as well as any kind of income from 
this property, are subject to confi scation,37 as 
well as property subject to confi scation by the 
Code of Civil Procedure.38 The Chief Prosecutor's 
Offi  ce of Georgia is responsible for internation-
al cooperation and mutual assistance.

For the confi scation of property to be car-
ried out on the territory of Georgia based on 
the petition of a foreign state, it is necessary 
that fundamental human rights and freedoms 
are not violated in the decision made by the 
foreign state. What is most important is that the 
satisfaction of such a petition should not pose 
a threat to Georgia's sovereignty, security, pub-
lic order or other essential interest.

CONCLUSION

The above reasoning allows us to formulate 
conclusions and recommendations. Greater 
unity is needed to fi ght organized crime, which 
implies implementing a common criminal jus-
tice policy. 

The confi scation of property is important 
in two respects. In particular, the confi scation 

37 Ibid.
38 Law of Georgia on “InternaƟ onal CooperaƟ on in the 

Field of Criminal Law”, see on the offi  cial website of 
the LegislaƟ ve GazeƩ e of Georgia. <hƩ ps://matsne.
gov.ge/ka/document/view/112594?publicaƟ on=10> 
[Last seen February 14, 2023].

of property intended for the commission of a 
crime has a kind of prevention function, and 
confi scation of property already obtained as 
a result of committing a crime prevents the 
commission of new crimes at the internation-
al level and also prevents the commission of 
new crimes, the strengthening of transnational 
organized groups. Moreover, confi scated prop-
erty may be used to fi ght transnational orga-
nized crime.

As for Article 52 of the Criminal Code of Geor-
gia, confi scation of property is used as an addi-
tional punishment. And in the same Article, the 
word accused is mentioned since the accused 
has not yet been convicted, it is impossible 
to talk about the confi scation of his property. 
Therefore, it is appropriate not to write the term 
"accused" in Article 52 of the Criminal Code; the 
norms of the Criminal Procedural Code should 
be used at the accusation stage, which directly 
implies the seizure of the item. And if there is 
already a guilty verdict, Article 52 of the Crimi-
nal Code may be used for punishment.

Depending on the goals of the Palermo Con-
vention, a note of such content may be added 
to the Civil Code of Georgia, allowing the prose-
cutor to fi le a lawsuit, against a person convict-
ed of obstructing justice, based on confi scation 
of property for ten years.
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ABSTRACT

This article is devoted to community service as an alternative to 
imprisonment and the legal problems of its use. It includes interest-
ing and diff erent views on the distribution of the benefi t provided by 
the law of exemption from serving a sentence, which is based on a 
deep analysis of practice and research of scientifi c works.

This small journalistic work is an attempt to make a modern sci-
entifi c analysis of the introduction/establishment of a punishment 
that was previously foreign to our country, to what extent the men-
tioned legal innovation was justifi ed, and what can be done for its 
further refi nement/perfection, in addition, the specifi ed concept fo-
cuses on the factors that allow for a correct complex approach from 
both the court and the decision-making body when deciding on the 
usage of the named legal mechanism.

In addition, the present article aims to discuss the main prob-
lems with the given mechanism of release from serving a sentence, 
as well as to propose suggestions of a recommendatory nature for 
the regulation of legal relations, including, as mentioned, legislative 
initiatives in terms of improving/perfecting the current legislation.

Additionally, a comparative legal analysis is made in the article, 
which makes the scientifi c research process of changing the punish-
ment from punishment to work useful for society even more inter-
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esting and diverse. In particular, the existing 
system at the national level is compared with 
internationally known models, based on this 
comparison, a comparative analysis is made, 
which shows the similarities and diff erences 
between the models.

The fi nal part is devoted to the summary prop-
ositions that I have acquired due to the study and 
scientifi c processing of the raised issue.

Historical, formal-logical, dogmatic, for-
mal-legal, comparative-legal, descriptive, and 
systematic methods are used to research the 
problem in a separate chapter. Furthermore, 
the data of legal statistics are used through the 
study and generalization of the practice of local 
councils and the court.

The opinions, proposals, and recommenda-
tions presented in the article will be interest-
ing for theorists and practitioners interested 
in the given issue, as well as for legislative and 
administrative bodies, as well as for the court. 
In addition, the work will be interesting for 
non-lawyers, as it scientifi cally elaborates on 
community service as an alternative to impris-
onment in modern Georgian law.

KEYWORDS: Community service, Evaluation 
criteria, Imprisonment, Resocialization, Judicial 
practice

 
 
INTRODUCTION

In modern Georgian law, a lot of attention is 
paid to the humanization of criminal legislation 
because the strictness of the law did not turn 
out to be a solution to the situation created in 
practice. Such a trend can be observed in Euro-
pean and American criminal law; Georgian crim-
inal law does not lag behind this approach. This 
is also confi rmed by the fact that the democrat-
ic processes implemented in recent years and 
the liberalization of the criminal law policy have 
added a special importance to such an import-
ant institution in modern Georgian law, which is 

called useful work for society. This is mainly be-
cause the mentioned legal mechanism is both a 
real and eff ective alternative to imprisonment, 
which is not related to the complete isolation 
of a person from society and is the best means 
of limiting the use of imprisonment, as well as 
the resocialization of convicts – rehabilitation. 
That is, in the fi eld of fi ghting crime, in addi-
tion to coercive methods, the state already 
uses other methods of persuasion. It is regu-
lated in the "post-criminal incentive" norms, 
such as the legal bases for assigning work use-
ful to society and others. Community service 
as an alternative to imprisonment is not new 
in Georgian legislation, and it was introduced/
developed in 1999. After establishing this insti-
tution as an alternative type of punishment, a 
considerable period has passed, and a certain 
scientifi c analysis has already been performed 
on how eff ective this type of punishment is and 
what can be done for its further perfection and 
improvement. Based on this, there is no doubt 
that the interest in the mentioned issue is con-
stant, which requires a correct understanding 
of the given legal mechanisms at the stage of 
scientifi c research and conducting measurable 
operations in practical activities to solve the 
problems raised during the appointment of 
community service, as well as to achieve the 
goals of punishment. The named topic, along 
with the theoretical one, has great practical im-
portance in law-making and law enforcement. 
In addition, modern Georgian legal literature 
on this topic is very scarce because the main 
focus is on the problem of crime, and the fi nal 
opinion on what can be done to solve the legal 
problems in assigning community service has 
not yet been formed, there is still no answer 
to the question of how to To make the correct 
use of this legal mechanism so that the goals 
of the punishment are eff ectively achieved and 
to prevent the commission of new illegal and 
criminal acts and the return of a non-resocial-
ized person to society. In addition to this, the 
domestic legislation is not entirely favorable 
and requires appropriate changes, in addition, 
there is a heterogeneous practice of the court in 
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relation to the "revision" of the decisions made 
by the local councils of the Special Penitentiary 
Service. Also, it should be noted that until now, 
there is no statistical recording of the subjects 
related to the issue of return to the penitentiary 
institution of those persons who were released 
by the local councils of the special penitentia-
ry service and replaced the unpaid part of the 
sentence with community service, also there is 
no statistical recording of the persons whom 
the court mainly As a punishment, useful work 
for the society was determined, but despite 
this, they did not fulfi ll the assigned duties or 
they committed crimes again. The purpose of 
the research topic is to determine the essence 
and meaning of community service, to estab-
lish the pros and cons of community service 
as an alternative to imprisonment, to analyze 
the importance of legitimate operations when 
using a lighter type of punishment – communi-
ty service, to establish how much it is possible 
for the local council of the special penitentiary 
service to rely on when making a decision Only 
one criterion is to determine to what extent it 
is permissible for a court to deprive a person 
of one type of benefi t provided for by the law 
in another form, which is designated by the lo-
cal council of the special penitentiary service, 
to outline the circumstances leading to the het-
erogeneous practice of the court, to determine 
the main methods that will contribute to the 
eff ective functioning of the given mechanisms, 
to analyze the punishment Procedural legal 
problems of discharge, for example, the extent 
to which enforcement is possible assigned du-
ties and how adequate their form is in relation 
to the circumstances of a specifi c person, etc. 
Hypothesis of the research topic: how eff ective 
is the form of punishment, and what causes the 
legal problems of its use. To achieve the goal 
of the research, the task is formulated: to study 
the opinions of scientists and to achieve the 
goal of the research by answering questions re-
lated to problematic topics, at the same time, 
to examine the experience of foreign countries 
and make recommendations in terms of ad-
justing/improving the current legislation. The 

subject of the research is the opinions in the 
legal, sociological, and philosophical literature 
in relation to the issue of assigning work useful 
to society, as well as identifying the causes of 
the problems arising from its use, and the types 
and forms of detection. The object of the re-
search is legal problems identifi ed in the use of 
community service. The paper will discuss the 
characteristic features of the critical aspects 
of the given topic and the determining factors. 
When talking about the scientifi c novelty of the 
topic, the following should be emphasized:

 ● This article is the fi rst attempt at a com-
plex study of the research topic;

 ● In the article, the position will be for-
mulated as to whether the court has the 
right to invalidate the decision made 
by the local council of the Special Peni-
tentiary Service on the basis that it only 
mentions the issue of resocialization of 
the convict and goes beyond the evalu-
ation criteria established by Article 13 of 
the rule approved by the order N320 of 
the Minister of Justice of Georgia on Au-
gust 7, 2018;

 ● It will be substantiated from a judicial 
and rule-making point of view, how rea-
sonable it is to regulate the most impor-
tant detail of replacing the unpaid part 
of the sentence with a lighter one – the 
standard of justifi cation of the decision 
– by a by-law;

 ● The idea is proposed to add other types 
of evaluation marks, "evaluative meas-
ures" to the criteria established by Arti-
cle 13 of the rule approved by the order 
N320 of the Minister of Justice of Georgia 
on August 7, 2018;

 ● The opinion will be analyzed as to how 
appropriate it is to add the victim's posi-
tion to the criteria established by Article 
13 of the rule approved by Order N320 of 
the Minister of Justice of Georgia on Au-
gust 7, 2018;

 ● Legal problems of criminal procedure 
will be analyzed, for example, when ap-
pointing the mechanism of release, the 
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court takes into account the issue of 
achieving the goals of punishment, how 
far it is possible to fulfi l the assigned du-
ties and how adequate their form is in 
relation to the circumstances of a par-
ticular person;

 ● It will be discussed whether the local 
council of the Special Penitentiary Ser-
vice is justifi ed in justifying the negative 
decision based on only one criterion;

 ● The manner of conducting the oral hear-
ing session, etc., will be evaluated.

1. A BRIEF HISTORICAL 
PERSPECTIVE OF THE 
ESTABLISHMENT AND 
DEVELOPMENT OF WORK 
USEFUL TO SOCIETY, 
EXISTING PRACTICE AND 
ITS COMPARATIVE LEGAL 
CHARACTERIZATION

1.1. The Essence of Work 
Useful to Society

Work useful to society is in absolute accor-
dance with the defi nition of work, the only dif-
ference is that, in this case, work is not a vol-
untary measure, but it is a form of punishment. 
Community service is a healthy alternative to 
punishment that benefi ts the convict, the com-
munity, and the government. This type of pun-
ishment is cost-eff ective and helps the state to 
save costs. The convict is required to perform 
certain work for free under the supervision of a 
probation offi  cer. The main goal is to make the 
off ender understand the crime committed and 
take responsibility for it. In addition, communi-
ty service should be used only when no specifi c 
victim exists.1

According to paragraph 47 of the Recom-
mendation of the Committee of Ministers of 
the Council of Europe CM/Rec (2010) 1 "On the 
Probation Rules of the Council of Europe to the 

1 Abadinsky, H., (2009). ProbaƟ on and Parole, Theory 
and PracƟ ce, NJ, p. 336.

Member States", community service is a form of 
public punishment or a measure that involves 
the organization of free labor by the probation 
authority for the benefi t of the community and 
Overseeing it, in the form of real or symbolic 
compensation for the damage caused by the 
off ender. Community service should not have 
a humiliating character, and probation author-
ities should try to fi nd work that will contribute 
to developing the convict's skills and social in-
volvement.2 In its essence, this type of punish-
ment represents a form of restitution, its pu-
nitive function is manifested in the fact that it 
restricts the freedom of the convicted person 
for a particular time and deprives him of time.3

 1.2. Labor Origin and 
Development Useful Work 
to the Public 

This form of punishment has stood the test of 
time. The origin of useful work to the society is 
the original collective work of the Soviet govern-
ment in 1920 without imprisonment.4 In Germa-
ny, it was mentioned for the fi rst time in 1892 in 
Liszt's criminal policy tasks. In 1895, the German 
Lawyers' Union paid attention to him at the 23rd 
Conference of Lawyers.5 Community service was 
fi rst used in European countries in 1971 in Switzer-
land in juvenile criminal law.6 From 1972, this form 
of punishment was introduced in England and 
Wales. Then community service was introduced in 
the Netherlands in 1981, in Denmark, France, and 
Ireland in 1982, and in Norway in 1984. Today, the 
legislation of almost all European states recog-
nizes community service and assigns it as public 

2 RecommendaƟ on CM/Rec(2010)1 of the CommiƩ ee 
of Ministers to member states on the Council of Eu-
rope ProbaƟ on Rules.

3 Branham, L., Krantz, S., (1997). The Law of Sentencing, 
CorrecƟ ons, and Prisoners, Rights, MINN, p. 151.

4 Pradel, J. (1999). ComparaƟ ve Criminal Law, Tbilisi, p. 
436.

5 Kubinik. (2002). Strafen und ihre AlternaƟ ven im zeitli-
chen Wandel, Berlin, p. 568.

6 <https://rsf .uni-greifswald.de/storages/uni-
greifswald/fakultaet/rsf/lehrstuehle/ls-harrendorf/
Bd36_3_9783936999969.pdf> [Last seen 29.03.2023]
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sanctions and measures.7 Scandinavian countries 
(except Denmark) introduced community service 
in the 90s.8 

At this stage, useful work for society is used 
in various ways as an alternative to short-term 
imprisonment in European countries. In less 
serious and serious crimes, this is the punish-
ment provided by the sanction. This type of 
punishment is voluntary. Community service 
will be replaced by a fi ne or imprisonment if 
the person does not work. It can also be used 
as a surrogate for a specifi c punishment, i.e., 
punishment is imposed, and then the particular 
punishment is replaced by community service. 
The judge will fi rst pass a sentence of imprison-
ment and then replace this sentence with com-
munity service. Community service is used only 
when a person is sentenced to imprisonment. 
In Luxembourg, Denmark, and Sweden, com-
munity service is not an independent form of 
sanction but an obligation linked to sanctions, 
fi nes, and imprisonment. In Sweden, communi-
ty service is not a separate form of sanction but 
is a commitment to a form of sanction such as 
protective supervision, which is used instead 
of short – and medium-term imprisonment for 
young off enders, and in Norway, it is used not 
only as a sanction but also as a commitment in 
juvenile probation.9 

Community service was fi rst used in the US 
in 1966 for drunk drivers, and has since been 
introduced in all states, and has since spread to 
Australia, New Zealand, and South Africa.10 To-
day, community service is used in every state in 
the US as either an independent sentence or a 
requirement of probation, or an alternative to 

7 Van Kalmthout, A., Durnescu, I. (2011). European Pro-
baƟ on Service Systems, CEP, pp. 26-27.

8 Dünkel, Gemeinnützige Arbeit, What Works? p.4. 
<https://tri.swisscovery.slsp.ch/discovery/fulld
isplay?docid=alma991001086529705532&con
text=L&vid=41SLSP_TRI:ISDC&lang=fr&search_
scope=ISDC&adaptor=Local%20Search%20Engine&ta
b=ISDC&query=sub,exact,Arbeit,AND&mode=advanc
ed&offset=40> [Last seen 29.03.2023].

9 Kubinik. (2002). Strafen und ihre AlternaƟ ven im zeitli-
chen Wandel, Berlin, p. 572.

10 Klaus, J. (1998), Handbook on ProbaƟ on Services, 
Rome/London, p. 15.

imprisonment or fi nes. It should also be taken 
into account that in the USA, every day of com-
munity service reduces the amount of the fi ne.11

In Georgia, community service as a punish-
ment appeared in the legislation since 1999, 
when the Criminal Code of Georgia was adopt-
ed, although for a long time, it was the so-called 
"Dead norm". Its eff ective use started on March 
11, 2011, after the implementation of legislative 
changes. Currently, community service is used 
not only as a punishment but also as one of the 
conditions of diversion.12

According to the legislation in force in Geor-
gia, work, useful to society, can be assigned in 
fi ve instances, namely:

 ● The corresponding norm of the private 
part of the Criminal Law Code of Geor-
gia provides for community service as 
punishment;

 ● When the justice implementing body ap-
points this punishment as an additional 
punishment;

 ● During the signing of the plea agree-
ment, based on Article 55 of the Crimi-
nal Code of Georgia, when community 
service is prescribed as the main pun-
ishment, while the corresponding article 
of the private part of the criminal law 
of Georgia does not provide community 
service as a punishment;

 ● Based on Article 42, Part 6 of the Crimi-
nal Code of Georgia;13

 ● by the local board of the special peni-
tentiary service, although this does not 
apply to high-risk convicts and persons 
deprived of liberty for life.14

Here, the council decides in accordance with 
Article 73 of the Criminal Code of Georgia, Arti-

11 <https://famm.org/wp-content/uploads/2013/08/
FS-Alternatives-in-a-Nutshell-7.8.pdf> [Last seen 
19.11.2022].

12 GeƟ ashvili, G., (2016).The Essence of Work Useful to 
Society, Tedo Ninidze – 65, Jubilee CollecƟ on, Law 
Journal N2, p. 231.

13 Davitadze, M., (2018). The Use of Work Useful to So-
ciety and its Legal LimitaƟ ons, Current Issues of Crimi-
nal Law, N3, Tbilisi, p. 82.

14 Ivanidze, M., (2016). AlternaƟ ve Punishments, Crimi-
nal Law (general part), Tbilisi, p. 470.
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cles 40, 41 and 43 of the Prison Code, as well as 
the "Parole from serving a sentence by the local 
councils of the special penitentiary service, a 
state sub-departmental institution included in 
the system of the Ministry of Justice of Georgia 
On approval of the procedure for considering 
the issue and making a decision" the procedure 
approved by the order No. 320 of the Minister 
of Justice of Georgia dated August 7, 2018. From 
the aforementioned legal acts, the Criminal Law 
Code and the Prison Code of Georgia regulate 
the issue of the use of benefi ts provided by the 
law only in general, the important details of the 
issue, such as evaluation criteria and the mea-
sure of justifi cation, are determined by the Or-
der N320 of the Minister of Justice of Georgia. In 
this case, the question is logically raised: from 
the point of view of justice, how appropriate is 
it to resolve the issue of replacing the unpaid 
part of the sentence with a lighter punishment 
by order of the minister? The answer to this 
question is not so simple.

For example, Papuna Guruli believes that it 
is inappropriate for the most important detail 
of the grounds for conditional release, replac-
ing the unpaid part of the sentence with a light-
er one – the standard of justifi cation of the de-
cision – to be regulated by a by-law.15 He writes: 
"In order to achieve the goals of the punishment, 
both the stage of imposing the punishment and 
its execution are important. During the latter, 
control over the eff ectiveness of the punishment 
should be carried out and two things should be 
determined: 1. Have the goals of the punishment 
already been achieved? 2. Will it help to achieve 
the goals of the punishment if it is only par-
tially done?". The question arises – if the pun-
ishment is regulated by the criminal law code, 
why should its eff ectiveness be checked based 
on the by-law? Naturally, the law goes through 
a much more diffi  cult and multi-step verifi ca-
tion process before adoption, and the level of 
trust in it is much higher. Moreover, the "Typi-
cal decree of the local council of the Ministry of 
Corrections of Georgia" is in its essence only an 

15 Guruli, P., (2017). Parole from Serving a Sentence – a Le-
giƟ mate Understanding, Law and the World, N6, p. 57.

organizational (administrative) document, and 
entrusting it with an important criminal law is-
sue indicates a decrease in the importance of 
the issue.16 

It is true that, on the one hand, there may 
be a tendency to "lower the game", but it should 
be noted that this issue will be regulated by the 
criminal law code or will be binding in all cas-
es written by an individual administrative-legal 
act. Therefore, the local council will not exceed 
the established limits in any case. Require-
ments, in no case, will he have the authority to 
reject or leave any criteria outside the evalua-
tion; according to the results, I believe that the 
implementation of law-enforcement activities 
will take a more formal form. In addition, the 
Minister's order was issued on Article 41 of the 
Prison Code, "On Normative Acts", Article 25, 
Sub-Clause 1 of the Law of Georgia, and "On 
Amendments to the Prison Code" of Georgia on 
the 5th of 2018 According to Article 2, Clause 5 
of Law N3128 of July, i.e., an individual admin-
istrative-legal act is based on the foundations 
of a normative act, it should also be taken into 
account that there are no less procedures to go 
through in terms of acceptance before the legal 
act takes a perfect form and arbitrary writing of 
a specifi c legal issue cannot be done.

Article 13 of the rule approved by Order 
No. 320 of the Minister of Justice of Georgia 
on August 7, 2018, "About reviewing and de-
ciding on the issue of parole release from 
serving a sentence by the local councils 
of the special penitentiary service, a state 
sub-departmental institution included in the 
system of the Ministry of Justice of Georgia", 
establishes fi ve criteria, based on which the 
appropriate decision is made based on their 
assessment and mutual reconciliation, here 
one may think that the legislator rejected the 
legitimate approach altogether, however, we 
must remember that the council is not given 
unlimited authority, at its own discretion, to 
decide without any normative basis, especial-
ly when there is a right to appeal, which is not 
diffi  cult at all.

16 Ibid. pp. 52-53. 
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It is also necessary to analyze how exhaus-
tively all the evaluation marks are written, 
whether one of the mandatory criteria is nec-
essarily the position of the victim in relation 
to the person whose freedom is prevented 
since the clarifi cation of the relationship be-
tween the off ender and the victim should be 
given the most signifi cant importance, fi rst of 
all, because this does not contribute to new 
revenge-based to commit a crime. I think that 
the correct measurement of this fact implies 
the use of legimetry, which should also take 
into account the fact that there are often cases 
when the victims, due to personal feuds, do not 
give their consent to not have a claim against 
the convicted and want to retaliate in this 
way, in addition, there are facts when forced 
or by providing certain material benefi ts, the 
desired document is obtained. To avoid such 
consequences, I think a logical question aris-
es, would it not be unreasonable for the po-
sition of the victim to be taken into account 
by the review body as a non-binding guideline 
standard? My answer to this question is posi-
tive, based on the goals of its activity, the local 
council does not reject this concept.

The same approach can be used to deter-
mine the mandatory criteria for holding an oral 
hearing. In the special report of the Public De-
fender of Georgia, it is recommended to write 
a norm that will directly oblige the council to 
invite the convicted person to the oral hearing.17 
I believe that the mentioned legislative initia-
tive to amend the Prison Code is inappropriate 
because it violates the Council's discretionary 
powers based on its content, and all mandato-
ry criteria are expected to be general in nature, 
which are taken into account based on unwrit-
ten norms. Also, it is impossible to hold an oral 
hearing session for all persons. It is pointless 
because there are cases when the presented 
motion and case materials do not need to raise 
additional questions.

17 Special Report of the Public Defender of Georgia, The 
PracƟ ce of Parole and SubsƟ tuƟ on of the Unpaid Part 
of the Sentence with a Lighter Punishment in Georgia, 
(2019). Tbilisi, p. 56.

The need to use a legitimate approach is 
visible in the cases of administrative appeals 
against the local council's decision on the re-
fusal to change the unpaid part of the sentence 
of the convicts to a lighter one in relation to 
the proceedings of the persons deprived of 
their liberty. Due to the established practice, 
prisoners cannot always benefi t from the relief 
mechanisms provided for by law, in particular, 
if the convicted person has appealed against 
the negative decision in the court according to 
the administrative procedure, it is not possi-
ble to re-examine his case in the council until 
the end of the trial, and the reason is that their 
complete personal fi les are sent to the justice 
administration body. That's why the special ac-
counting department of the institution can no 
longer send the relevant petition (characteri-
zation). In this case, it turns out that the con-
victed person has to choose between the rights 
guaranteed by the law to appeal the individual 
administrative-legal act adopted by the council 
or not to appeal and use the mechanism pro-
vided by the law within the time limit set again. 
I believe there is a need for a regulation that 
will eliminate the named problem and not hin-
der the regular functioning of the preferential 
mechanisms defi ned by the law.

The fact that community service is an ef-
fective and real alternative to imprisonment in 
Georgia is evidenced by the provisions men-
tioned above, as well as the statistical data that 
confi rm the use of this legal mechanism, even 
in the case when the local councils replace the 
remaining sentence of the convict with com-
munity service. Let us cite the statistical data 
of 2022 as an argument: for 117 convicts, with-
in 12 months, the unpaid part of the sentence 
was changed to a lighter type of punishment – 
community service,18 here we should not miss 
the point that the council will consider the is-
sue in general based on the written consent of 
the convicts, i.e., in accordance with their wish-
es. It is only regrettable, the fact that at this 

18 <http://sps.gov.ge/ka/saqmianoba/sasjelisgan-
gathavisufleba/msjavrdebulis-pirobith-vadamde-
gathavisufleba.html> [Last seen 05.01.2023].
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stage, statistical data is not counted according 
to the principle that directly describes what 
its use has brought and how many returned to 
the penitentiary institution; similar statistics 
are not produced by the justice implementing 
body, which prescribes community correction 
as a main punishment and does not use a more 
severe form of punishment, such as imprison-
ment. Based on this, we can conclude that it is 
necessary to carry out statistical accounting in 
accordance with the named principle to analyze 
how eff ective the form of punishment is, how 
benefi cial it is and whether its use has brought 
some kind of loss even if the goals of the pun-
ishment are not achieved at an angle.

As we can see, implementing useful work 
for society globally takes place diff erently. Its 
introduction and use depend on the state ar-
rangement, society's attitude towards crime 
and criminals in general, available resources, 
and priority directions in the country.19

 1.3. Court Practice in regards 
to Lighter Type of Punishment – 
Useful Work to Society 

There are frequent cases when the judge has 
not substantiated the expediency of appointing 
the benefi t provided by the law and the argu-
mentation that this punishment is adequate, 
proportionate, and proportional to the illegal 
and guilty action.

The analysis of court practice has estab-
lished that judges, when approving a plea 
agreement, do not carefully examine the fea-
tures of the off ender's personality, such as his 
state of health and the extent to which he will 
be able to perform community service. We are 
dealing with a similar case with the judgment 
of Gori District Court 1/491-20 of November 24, 
2020, when the plea agreement was approved 
and G.V. He was found guilty under Article 178, 
Part 1 of the Criminal Code of Georgia, and 200 
hours of community service was determined as 

19 Klaus, J. (1998). Handbook on ProbaƟ on Services, 
Rome/London., p. 17.

an additional punishment along with a 4-year 
suspended sentence. During his admission to 
the probation bureau, when the probation offi  -
cer was explaining to him the terms and condi-
tions of serving a sentence, G.V. stated that he 
had diffi  culty with his eyesight. In a few days, 
he submitted an appropriate report, which re-
vealed that the convicted person had been 
granted the status of the second group of dis-
abled since 2019. As a result of the interview, 
it was established that he received informa-
tion about the essence of the punishment at 
the probation bureau, and no one explained 
the essence of the punishment to him, neither 
during the plea agreement nor during the trial, 
nor did he ask about his health. This judgment 
also states that the sentence determined by the 
plea agreement is legal. However, I believe that 
we have a legal basis for refusing to approve 
the plea agreement and returning the case to 
the prosecutor.20 The analysis of the court judg-
ments made even clearer the fl aws accompany-
ing this punishment when entering into a plea 
agreement in Georgia.

As for the appeal mechanism regarding the 
decisions made by the local councils, it is pre-
sented as follows: the internal departmental 
appeal of the decisions of the local councils 
is not provided for by the legislation, it is only 
possible to appeal by court order. It should be 
noted that when the court examines the action 
of the convicted person regarding the annul-
ment of the decision taken by the local council, 
the court examines the legality of the act and 
not the expediency. In court practice, we often 
come across the opinion that the court cannot 
assess the appropriateness of an administrative 
legal act. The court checks whether the decision 
of the local council contains all the elements of 
the legal defi nition of an individual administra-
tive-legal act, as well as the compliance of the 
decision with the relevant norms governing the 
issuance of the act established by the General 
Administrative Code of Georgia, the Prison Code 
and the provisions of the regulatory by-law re-

20 Verdict of Gori District Court of November 24, 2020 on 
case 1/491-20.
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garding the mentioned topic. In the research 
process, the point was also highlighted that in 
practice, such a case is often made when the 
court makes an unsubstantiated decision, the 
reason for this is that the criteria established by 
Article 13 of the rule approved by order of the 
Minister of Justice of Georgia on August 7, 2018, 
N320 are not taken into account – the nature of 
the crime, the severity of the crime. Based on 
this, there are cases when a non-resocialized 
convict is released.

As an illustration, we present the court's 
decision by which G.B.'s claim was satisfi ed re-
garding the annulment of an individual legal 
act and the order to issue a new act. The case 
was as follows: O. A. On 05.11.2018, according 
to the verdict of the Tbilisi City Court, he was 
found guilty of committing the crime stipulated 
by Article 330 1, Part 2 of the Criminal Code of 
Georgia, and imprisonment for a term of 4 years 
was determined as the main punishment. The 
nature of the O.A. crime was as follows: "Ruh 
Abbas – O." was registered in the social net-
work "Facebook" under the name of A. At the 
beginning of April 2016, hostilities resumed in 
Nagorno-Karabakh, and the situation between 
the republics of Armenia and Azerbaijan be-
came extremely tense. On April 4, 2016, O.A. On 
his personal page on the social network "Face-
book", he publicly published a post with the fol-
lowing content in the Azerbaijani language: "For 
those who want to go to war in order to liberate 
Nagorno-Karabakh from the Armenians, we of-
fer an easy way to seize the Armenian embassy 
in Tbilisi and take all the embassy employees 
under the command of the ambassador as hos-
tages. If the occupying Armenian army leaves 
Nagorno-Karabakh, give them 24 hours, this is 
the simplest and most optimal way." On April 8, 
2016, on the same personal page, he published 
a post with the following content: "If we want 
Nagorno-Karabakh to be freed from Armenian 
occupation, instead of going to the embassy 
of the Republic of Azerbaijan in Tbilisi in sup-
port, a protest should be held at the embassy 
of the occupying Armenia and the fl ag of Arme-
nia should be burned". In such a serious matter, 

with the said procamations, in the conditions 
of ongoing hostilities between the Republics of 
Armenia and Azerbaijan, an obvious, direct, and 
substantial threat of terrorist activity was creat-
ed in Georgia. On June 6, 2022, the local council 
discussed O.A. Petition to replace the remaining 
sentence with community service, and the peti-
tion was not accepted, which was based on the 
nature of the committed crime June 6 decision 
of O.A. He appealed to the court, where the con-
victed person's claim was rejected. The court 
considered that the appealed act does not con-
tain suffi  cient motivation regarding the reasons 
for the negative decision of the disputed issue 
by the administrative body. I think the given ar-
gument is not enough to invalidate the decision 
of the local council, fi rst of all, the attention 
is paid here to the circumstances and circum-
stances of the crime, its gravity, and expected 
consequences, in addition, the council's rea-
soning is rightly based in relation to the crime 
and in reality it could not have been exceeded. 
When evaluating the criteria approved by the 
statute, the legislation also does not impose an 
unconditional obligation to release the convict-
ed person in case of serving the relevant part 
of the prescribed sentence, and also, it seems 
that the court did not take into account how ad-
equate the served sentence is to the commit-
ted action.

In the process of research, I noticed that 
there are cases when the justice implementing 
body annuls an individual administrative-legal 
act and returns it to the council for reconsider-
ation, basing part of the justifi cation on such 
factual circumstances, which are not given in 
the decision-making standard of the decision 
to replace the unpaid part of the sentence with 
a lighter one, nor in the assessment is a criteri-
on. For example, the following case: by the ver-
dict of the Ozurgeti District Court on April 19, 
2018, the person convicted was convicted under 
the fi rst part of Article 116 of the Criminal Code, 
which involves the negligent killing of a person. 
The board denied the convicted person parole. 
The court shared the position of the local coun-
cil concerning the nature of the crime but con-
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siders that in each specifi c case, the personal 
characteristics of the convict, the achievement 
of the purpose of the sentence, and the issues 
of resocialization of the convict should be of 
principle importance. The court explains that 
the decision made by the local council should 
be based on the examination of all the crite-
ria established for the evaluation of the issue, 
mutual opposition, and determination of their 
priorities. According to the court's opinion, the 
decision should be within the framework es-
tablished by the statute, which means that the 
local council, based on its discretionary pow-
ers, has the authority to evaluate individual cri-
teria, the possibility of giving priority to any of 
them, although this does not mean its right to 
reject and/or leave any of them out of the eval-
uation. According to the court's assessment, 
the decision made against the said convicted 
person contains a discussion only about the 
general characteristics established by the law 
for the committed act, which without the atti-
tude of the convicted person himself regard-
ing the committed act, cannot be considered 
as an evaluation of the issue according to the 
criteria defi ned by the typical regulation of the 
council. The court's decision mentions that the 
council did not evaluate the execution of the 
sentence by the convict in a semi-open insti-
tution. I think this argument cannot be shared 
because no criterion considers the mark in the 
given assessment.21

It is also interesting to note the decision of 
the Administrative Aff airs Board of the Tbilisi 
City Court dated September 21, 2022, by which 
the plaintiff  P.J. The lawsuit request to replace 
the unpaid part of the sentence with commu-
nity service was completely rejected, and in the 
reasoning, the court pointed out that the coun-
cil did not thoroughly investigate P.J. The issue 
of resocialization. The resolution of the issue by 
the council unequivocally focusing only on the 
nature and gravity of the committed crime on 
the facts of past crimes, without properly con-
fronting it with the criteria considered positive, 

21 Decision No. 3/3769-20 of Tbilisi City Court of Sep-
tember 24, 2020.

calls into question the legality and illegality of 
the exercise of discretionary powers.22 I think 
that in this case, the court already made the 
appropriate argumentation in terms of expedi-
ency and did not take into account its authority, 
in addition, it based the main justifi cation on 
a concept that is not provided for by the guid-
ing standard of the councils, besides, it did not 
take into account a number of circumstances 
that the person who has been convicted more 
than once, did not take into account as The val-
id conviction was also disproved, no attention 
was paid to how many times and what gravi-
ty and what type of crime was committed, how 
many times he was convicted. In addition, it did 
not consider the fact that the said person had 
been given legal relief in the past and was re-
leased by amnesty, although he still committed 
a new crime. It should have been taken into ac-
count here that there was still a high probabili-
ty of committing a new crime on the part of P.J. 
Therefore, I think the given justifi cation is illog-
ical on the part of court. He opposed a number 
of factors and even explained the regularity of 
obtaining such a result.

It should also be noted that the appellate 
court rarely changes the decision made by the 
court of fi rst instance 271 of the Administrative 
Procedure Code of Georgia. The Court of Appeal's 
legal assessment of leaving the decision of the 
fi rst instance court unchanged mainly indicates 
the correct assessment of the factual circum-
stances and the legal validity of the City Court. 
It was one of the exceptional cases Amendment 
of the decision No. 3/6450-19 of the Tbilisi City 
Court of November 21, 2018, by which the law-
suit of the convicted person was fully satisfi ed 
regarding the replacement of work useful to 
society. Based on the factual circumstances of 
the case, the Tbilisi Court of Appeal partially 
satisfi ed the appeal of the Special Penitentiary 
Service and ordered the administrative body to 
reconsider the case.23

22 Decision No. 3/541-22 of Tbilisi City Court of Septem-
ber 21, 2022.

23 Decision No. 3b/295-19 of the Tbilisi Court of Appeal 
dated September 11, 2019. 
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The appellate court's decision on the re-
placement of socially useful work may be ap-
pealed in the court of cassation, although such 
a practice does not exist at this stage.

In conclusion, I would like to illustrate the 
only precedent when the judge replaced com-
munity service ordered by the council with an-
other type of legal measure, namely parole. The 
basis of the appeal to the court was the appeal 
of the Probation Bureau Offi  ce, which was ac-
cepted by D. c. The submission was based on 
the fact that D.G. performed his assigned du-
ties, he had a total of 1203 hours of work and 
254 hours left to be paid, so the behavior shown 
by the mentioned person became the basis for 
the fact that he was replaced by conditional re-
lease from community service. In particular, the 
court determined one month and 22 days as the 
probationary period. The court was guided by 
Articles 72-73 of the Criminal Code of Georgia, 
291 of the Criminal Code of Georgia, and Arti-
cle 21 of the Georgian Law on "Crime Preven-
tion, Procedures for Execution of Non-Custo-
dial Sentences and Probation". The given case 
is pleasing and presents a motivating tool for 
other convicts and a contributing factor to their 
resocialization-rehabilitation.

 1.4. Comparative – 
Legal Description of Useful 
Work to Society 

Current legislation of the countries of the 
border region allows us to prove that in diff er-
ent countries, community service is used in dif-
ferent ways and forms and is an alternative to 
imprisonment, which achieves the goals of pun-
ishment. I will support the given position with 
the examples below, which refer to the current 
legal issues in foreign countries regarding com-
munity service assignment.

In Spain, the court can order the convict to 
do community service with his prior consent. The 
character of the work useful to society derives 
from the character of the criminal act. The con-
victed person is obliged to perform unpaid work 

for at least 31 days to 180 days for serious crimes 
or from 1 day to 30 days for violations. The con-
vict is obliged to serve a maximum of 8 hours of 
Unpaid work in one day.24 If we analyze, we will 
see that the requirements of the criminal law re-
garding the labor useful to public are similar in 
our country and in Spain, with benefi cial working 
conditions. In Spain, no special service (e.g., the 
relevant probation authority) would be respon-
sible for supervising the execution of alternative 
sentences. A competent administrative service 
or center (mainly a labor center) is a body that 
off ers the convicted individual work, and some 
fi xed allowances and regularly informs the judge 
(superior judge) whether the convict fulfi lls his 
duty and also other conditions as part of the 
sentence imposed. Failure to properly perform 
community service may result in the revocation 
of this sentence. Failure to properly perform the 
assigned duty means, for example, If the convict 
did not report to his work voluntarily total For 
less than two days or the convict does not ful-
fi ll the responsibility orders issued by a person. 
There is also a case when the imposed working 
activity is low on the convict's side. In such cas-
es, the court may decide that convict can stay in 
the same center or be sent to another one in the 
center. The court may decide that the convicted 
person does not meet the requirements of the 
sentence.25

Community service has been in eff ect in 
France since June 10, 1983. It is of two types: 1. 
autonomous, i.e., similar to English; 2. Or one 
of the forms of conditional punishment is a 
correctional regime. i.e., we are talking about 
a conditional sentence, which is added Obli-
gation to perform work useful to society. Both 
In this case, the duration of work is 40 – 240 
hours. Its implementation The maximum term 
is 18 months. This punishment cannot be im-
posed if the accused refuses to report it or does 
not attend the session.26

24 Tobiasova, L., (2007). Development And ConstrucƟ on 
of the European Legal System, AlternaƟ ve PenalƟ es, 
BraƟ slava, p. 274.

25 CollecƟ ve of authors. (2016).Trends of LiberalizaƟ on 
of Criminal Law in Georgia, Tbilisi, p. 343.

26 Pradel, J., (2003). ComparaƟ ve Criminal Law, ed. 
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The duration of socially useful work in Slo-
vakia ranges from 40 to 300 hours. It can be as-
signed to a person for the crime for which im-
prisonment is defi ned for 5 years. The convicted 
person has no right to receive compensation for 
the work performed. Except that the off ender is 
subject to to perform certain work, he is also 
subject to various duties and restrictions. One 
of these conditions, which the off ender must 
fulfi ll, is that he must engage in "proper (or-
derly) life". Specifi c prohibitions are imposed 
on such persons. For example: visiting specifi c 
places, such is sports spectacles and play ar-
eas. Also, visit the place where the crime was 
committed; Alcoholic beverages are prohibited 
for such persons' consumption, as well as rela-
tionships with people with whom he committed 
the crime. Often, such persons are prohibited 
from at least 5 meters approaching the victim's 
house at a distance; He is on probation and 
must compensate for the loss during the peri-
od; is obliged to leave the house or apartment 
where the violation of the law was committed; is 
obliged to participate in educational programs 
– under the supervision of a probation and me-
diation employee; The person is obliged to pay 
alimony and repay debts; In some instances, a 
person is obliged to personally or publicly apol-
ogize to the victim; Such a person is obliged to 
undergo medical treatment; He is obliged to at-
tend educational training during the probation-
ary period or participate in retraining courses, 
etc. In Slovakia, N. 528/2005 – Community Ser-
vice Act contains a special provision on commu-
nity service.27

In Belgium, the content of danger to society 
is expressed by the so-called community sen-
tences, which exist as alternatives to imprison-
ment; however, this type of punishment is not 
successful. They cite as an example the deci-
sion of the criminal court against the accused in 
drunkenness about a student who did not want 
to work for three years on the prevalence of al-

"Sani", pp. 437-438.
27 Tobiasova, L., (2007). Development And ConstrucƟ on 

of the European Legal System, AlternaƟ ve PenalƟ es, 
BraƟ slava, pp. 273-274. 

coholism in youth. Although in Belgian legisla-
tion, the failure of this punishment is related to 
the absence of social services. The situation is 
similar in Canada. Here, this sentence is com-
bined with probation; for example, the judge 
orders the off ender to assist the Refugee Asso-
ciation. The courts here are the best for com-
munity work rehabilitation.28

German criminal law considered community 
service as a way to pay the fi ne when unable 
or unwilling to pay the fi ne. Since 1986, German 
law has provided for imprisonment in lieu of 
fi nes for non-payment of fi nes. Later, the fed-
eral states' governments were granted the right 
to allow the prosecutor to allow the convicted 
person to serve imprisonment in lieu of fi nes 
by performing community service. Therefore, 
this type of labor is not used as an independent 
form of punishment but as a means of serving 
a prison term in lieu of a fi ne. The German Con-
stitutional Court indeed points out the neces-
sity and importance of compensation for the 
convict's labor in its decision, but in accordance 
with paragraph 2, paragraph 2 of the introduc-
tory law of the German Criminal Code, the work 
useful to society must be free of charge. The 
said work does not give rise to the rights and 
duties between the worker and the employer as 
a result of the labor contract. The use of com-
munity service as a punishment is controversial 
in German literature because of its compatibil-
ity with the constitution. In particular, we refer 
to the constitutional norm that guarantees that 
free work and forced labor is prohibited.29 Ac-
cording to the legislation in force in Georgia, the 
work performed to serve a sentence does not 
belong to forced labor, this is confi rmed even by 
Article 73 of the Criminal Code, Article 43 of the 
Prison Code, etc. Therefore, community service 
is not a form of punishment in Germany, but an 
obligation related to non-custodial sentences, 
that is why there is a discussion in the German 

28 Haney, C., (2005). Reforming Punishment, Psycholog-
ical Limits to the Pains of Imprisonment, ,,Amer Psy-
chological Assn’’, p. 7.

29 <http://vmrz0183.vm.ruhr-uni-bochum.de/krimlex/
artikel.php?BUCHSTABE=G&KL_ID=73> [Last seen 
06.01.2023].
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criminal law literature about the possibility of 
introducing it as a punishment. A new type of 
punishment is proposed – a combination of a 
fi ne and community service. When this punish-
ment is imposed, the person will be obliged to 
pay a monetary fi ne or repay the correspond-
ing amount with his labor in installments over 
time. The positive resolution of this issue and 
the introduction of community service as one of 
the main punishments is opposed by the pro-
hibition of forced labor specifi ed in Article 12 
of the German Basic Law. That is why this legal 
change is not expected in German criminal law. 
The example of Switzerland should also be con-
sidered, where establishing community service 
as a criminal sanction worsened the statistics 
of its use.30

 To clearly present the advantage of alter-
native punishment, it is legally relevant to con-
sider the practice of community service on the 
example of the USA, since it successfully im-
plements the eff ective use of said alternative 
punishment. In particular, the juvenile justice 
system actively uses the institution of proba-
tion, which in many cases includes communi-
ty service, and in some instances, the latter is 
used independently as an alternative to impris-
onment. For example, in Canada, the sentence 
is combined with probation, as a result of which 
the judge, in some instances, instructs the of-
fender to provide specifi c assistance to the ref-
ugee association. Courts consider community 
service as the best means of rehabilitation. It 
is the same approach in the USA.31 For example, 
in the state of Arizona, under the conditions of 
enhanced supervision of probation, a minor, 
along with obediently observing the conditions 
of probation, which include receiving a man-
datory high school education and completing 
a course of compulsory treatment, must also 
perform community service under supervision 
for at least 32 hours per week.32 In the US, the 

30 <https://www.nzz.ch/schweiz/gemeinnuetzige-
arbeit-nimmt-ab-ld.823830?reduced=true> [Last 
seen 01.12.2022].

31 Pradel, J., (1999).ComparaƟ ve Criminal Law, Tbilisi, p. 
437.

32 <https://lernerandrowelawgroup.com/arizona-

situation varies by state. Some state laws list 
conditions, or the judge is free to do so, while 
in other states, the judge refers the case to pro-
bation committees. The American Bar Associa-
tion supports specifi c conditions, including the 
imposition of duties that include medical care, 
restitution, restitution, or a curfew.33 American 
researchers in the fi ght against recidivism have 
made a positive conclusion regarding using al-
ternative punishments such as community ser-
vice programs. In this regard, it is appropriate 
to distinguish the following types of alternative 
sentences in the USA – community service, work 
release, and weekend punishment programs, 
of which only community service is used for 
both adult and juvenile off enders, as much as 
work release and weekends The weekly pun-
ishment programs do not indicate the possible 
participation of juvenile delinquents in them. 
Thus, it is appropriate to focus on the specifi c-
ity of community service according to the USA, 
where the mentioned alternative punishment 
is often additional to other punishments. It is 
mainly used as a punishment for the so-called 
white-collar criminals, juvenile delinquents, 
and those who have not committed serious 
crimes. In accordance with the Georgian Crim-
inal Law Code, the mentioned non-custodial 
sentence can be used in the case of a less se-
rious crime, which is considered to be a legal 
fl aw since the majority of cases on less seri-
ous crimes end with a plea agreement.34 Their 
distribution is in such governmental or private 
non-profi t agencies, whose activities aim to 
perform such activities as cleaning parks, col-
lecting roadside garbage, and assisting relevant 
institutions in nursing matters.35 There are no 
restrictions regarding the place of employment 

probation/> [Last seen 02.12.2022].
33 Stojkovic, S., Lovell, R., (1992). CorrecƟ ons, An Intro-

ducƟ on, Anderson pub, CincinnaƟ , Ohio, p. 475.
34 Shalikashvili, M., (2014). Research on AlternaƟ ve Pun-

ishments in Georgia, Mzia Lekveishvili – 85, Anniversa-
ry CollecƟ on, Tbilisi, p. 106.

35 Kherkehulidze, I., (2014). ProbaƟ on InsƟ tute – a Tool 
for Ensuring the ReintegraƟ on of Juvenile Off enders (a 
comparaƟ ve analysis of the criminal jusƟ ce approach 
of Georgia and the USA), Mzia Lekveishvili – 85, Anni-
versary CollecƟ on, Tbilisi, p. 195.
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and the employer's profi le at the internation-
al level. In New Jersey, community service can 
be employed in public institutions and private, 
non-commercial, non-profi t organizations.36 As 
we can see, the list of types of work performed 
in the USA is quite extensive, in addition, the 
following jobs can be listed: cleaning parks and 
squares, attending educational programs, pre-
paring a presentation about the negative as-
pects of crime, talking to schoolchildren about 
why it is harmful to drive a car while intoxicat-
ed, get a job in an enterprise, carry out renova-
tion work, remove obscene paintings from the 
walls of the city, work for charity, study law, tu-
tor children, work on construction in the slums 
of the city, help the elderly, take care of animals 
in the shelter, participate in the operations car-
ried out by the emergency medical service and 
other rescue services, take care of the ameni-
ties of the city, rake leaves, mow grass, clean 
windows, sweep driveways, put up and then 
take down Christmas decorations, work for a 
breast cancer awareness organization, work for 
water conservation.37 As international experi-
ence shows, community service is a favorable 
penal measure for less serious crimes. In ad-
dition, it should be said that in Georgia, unlike 
other countries, there is still the problem of the 
amount of work useful for society, I think that, in 
addition to the public sector, the private sector 
should also be involved in the process of this 
type of punishment execution, because the in-
creased employment area will give the convict a 
real perspective of employment, which is on the 
way to resocialization. It will undoubtedly be a 
contributing factor. However, the diff erence lies 
in the competence of the decision-making bod-
ies and the persons determining the type of 
work performed since the National Probation 
Agency determines the kind of work performed 
in Georgia.38

36 Abadinsky, H., (2009). ProbaƟ on and Parole, Theory 
and PracƟ ce, New York, p. 336.

37 <https://pja.gov.pk/research> [Last seen 04.01.2023].
38 Gelashvili, M. (2020). Problems of ExempƟ on from 

Serving the Sentence in Modern Georgian law, mas-
ter's thesis, Tbilisi, p. 68.

CONCLUSION

As we can see, community service is an al-
ternative form of imprisonment and is not alien 
to Georgian legislation, judicial practice and the 
past period has presented the positive and crit-
ical aspects of this type of punishment, which 
was discussed in the present paper with a gen-
eral legal characterization.

As a result of the study of practical and sci-
entifi c materials, I consider it expedient to for-
mulate several provisions that include an inno-
vative solution to the existing shortcomings in 
relation to the present topic:

 ● The court must take into consideration 
the criteria established by Article 13 of 
the rule approved by order of the Min-
ister of Justice of Georgia dated August 
7, 2018, N320 – the nature of the crime, 
the severity of the crime, because there 
should be no place for the release of a 
non-resocialized convict;

 ● It is desirable for the justice implement-
ing body to consider the issue of replac-
ing the unpaid part of the sentence with 
a lighter type of punishment – communi-
ty service;39

 ● From the judicial point of view, it is not 
a problem to order the decision of the 
minister to change the unpaid part of 
the sentence with a lighter one;

 ● The position of the victim should be tak-
en into account by the reviewing body as 
a non-binding guideline standard;

 ● I believe that the legislative initiative 
to amend the Prison Code, which would 
directly oblige the Council to invite the 
convicted person to an oral hearing, is 
inappropriate, because it violates the 
Council's discretionary powers, and it 
is also impossible to conduct an oral 
hearing session for all persons, and it 
also makes no sense, because it is cas-
es when the submitted petition and case 
materials do not necessarily require ad-
ditional questions;

39 Ibid., p. 72.
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 ● It is mandatory for review bodies to pro-
cess and produce statistical data, based 
on the principle that directly presents 
the positive and negative sides of the 
use of the given mechanism, even in 
terms of the person's return to the peni-
tentiary institution and others;

 ● By means of a comparative legal analy-
sis, we can conclude that in all countries 
community service is a favorable crimi-
nal measure, which is an alternative to 
imprisonment. In addition, it should be 

said that in Georgia, unlike other coun-
tries, there is still a problem with the 
amount of work that is benefi cial to the 
society, besides, the diff erence lies in 
the competence of the decision-making 
bodies, in addition, to the persons and 
bodies determining the type of work;40

 ● Based on the conducted research, we 
can conclude that the importance of this 
type of punishment, in general, of this 
institution, is undoubtedly great.

40 Ibid, p. 66.
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ABSTRACT

Interpersonal relations are regulated by legal norms, which pro-
actively and reactively control what a citizen should and should not 
do. Knowledge of the law and its norms contributes to the formation 
of law awareness and consciousness, expressed in human social atti-
tudes towards order and law. In response to violating the rule of law, 
society applies reactive social control, which takes the form of pun-
ishment and whose purpose is to restore justice, prevent new crimes, 
and resocialize the off ender. There is a great abundance of norms 
and various punishments in society; however, despite this, crime has 
always been and most likely will continue to be an integral part of 
society, signifi cantly reducing people's well-being. In the modern 
world, the formation of teenagers' law consciousness as their crimi-
nal behavior regulator deserves special attention. Law consciousness 
means understanding the existing norms and forming the necessary 
practical skills for implementation. Without it, society's future wel-
fare is put into doubt, and the risk of committing a crime increases 
signifi cantly. The research was interested in the factors contributing 
to law consciousness formation and/or its deformative expressions. 
Identifying factors infl uencing the formation or non-formation of 
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law consciousness allowed us to make recom-
mendations for its formation, thereby contrib-
uting to crime prevention and increasing civil 
well-being.

KEYWORDS: Social control, Law consciousness, 
Crime

INTRODUCTION

A person has to make diff erent daily deci-
sions, gets into a strange situation, and has lit-
tle time to solve the problem, which adds an 
emotional tone to this process. At this time, 
some take reasonable steps while others act 
impulsively. The behavior of both of them is 
based on personal traits, which include the 
uniqueness of their perceptions of the situa-
tion and the behavioral manifestations of every 
person. Despite the uniqueness of a person and 
the diversity of the environment responsible 
for its formation, the amount of response to a 
foreign, stressful environment signifi cantly de-
pends on the quality and experience of general 
and legal education, which is a kind of resource 
for solving the problem.1

Society creates norms to promote, control, 
and protect human interests. From the law's 
protective role perspective, the law is an eff ec-
tive tool for protecting potential victims.2 Legal 
norms are an important achievement of soci-
ety's civilization. The main goal of state gover-
nance is for its people to understand the law, 
the rule of law, and its importance.3

The culture of law in the state determines 

1 Dehnad V., (2017), A ProacƟ ve Model to Control Reac-
Ɵ ve Behaviors, World Journal of EducaƟ on, 7(4), p. 24.

2 Hakim M., H., (2016), Legal ProtecƟ on Versus Legal 
Consciousness (The Changing PerspecƟ ve in Law and 
Society Research, Al-Bankari, HLM, 15(1), p. 57.

3 Yi L., Li L., (2022), Eff ecƟ ve Strategies to Promote the 
CulƟ vaƟ on of Public Legal Consciousness from the 
PerspecƟ ve of Social Psychology, Journal of Environ-
mental and Public Health, vol.22, p. 1, <hƩ ps://doi.
org/10.1155/2022/8275938>

the quality of society's life and represents the 
level of development achieved by legal ac-
tions, realities, and opportunities, also, feeling 
of freedom, the guarantee of security, and the 
legal responsibility in society. Law conscious-
ness is a part of the legal culture; however, le-
gal culture is more general; it refl ects the pre-
vailing reality in society. Law consciousness is a 
dynamic process; it involves the internalization 
of the meaning of the prevailing laws and in-
cludes the psychological understanding of the 
content of the law. As for the legal culture, it is 
more conservative, consists only of the facts of 
public law enforcement, and does not involve 
individual cognitions, which form the public's 
understanding of this law.4

The law consciousness of children and ado-
lescents is a challenge for the modern society 
because the formation of a culture of justice, 
a sense of public safety, and the level of pub-
lic prosperity and success depend on it.5 Law 
consciousness is a regulator of human behav-
ior and a prerequisite for understanding rights 
and their enforcement. Deformation of law con-
sciousness, a crime puts the safety of society at 
risk, and to deal with it, there are three levels of 
crime prevention in society.6

In the modern world, against the backdrop of 
political or social changes, there is a signifi cant 
diff erence in values between the youth and the 
older generations. This is especially noticeable 
in Post-Soviet countries. Taking care of the next 
generation is the main task for the develop-
ment of society because their socialization and 
values are vulnerable to the current processes 
in society. In taking care of the future gener-
ation, the state and society should ensure its 
correct socialization, legal upbringing, forma-
tion of legal awareness, and law consciousness, 

4 Kravchenko O., V., (2021), Legal Consciousness and 
Forms of its DeformaƟ on, Journal of Legal, Ethical and 
Regulatory Issues, 24(1), pp. 8-9.

5 Pevtsova E., (2013), The funcƟ ons of legal aware-
ness of children and young people, Acta UniversitaƟ s 
George Bacovia. Juridica, 2(2), p. 1.

6 Kravchenko O., V., (2021), Legal Consciousness and 
Forms of its DeformaƟ on, Journal of Legal, Ethical and 
Regulatory Issues, 24(1), p. 2.
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which can only be achieved by planning and 
implementing a successful educational policy.7

The interest of the research is the formation 
of legal consciousness and the identifi cation of 
factors infl uencing its lack. To satisfy the inter-
est, a theoretical discussion of the circumstanc-
es necessary for social control, its manifestation, 
and functioning and an analysis of the existing 
literature on the topic of the circumstances af-
fecting the formation of legal consciousness 
were planned. As a result, the probable causes of 
the deforming manifestations of law conscious-
ness were determined, and recommendations 
were developed for forming law consciousness.

SOCIAL CONTROL 

Lambert and his colleagues8 point out that 
society uses various forms of control to reg-
ulate the observance of social norms. There 
are formal and informal norms, the violation 
of which provides for various punishments. 
Control can be proactive or reactive: proactive 
control is when the implementation or non-im-
plementation of behavior is controlled, and 
reactive control is when a response is made to 
already implemented behavior. It can be both a 
negative and a positive sanction. Society goes 
both ways, actively monitoring its members to 
ensure that the norm is not violated (proactive 
control), admonishing those who do not or no 
longer violate the norm, and punishing those 
who do (positive and negative manifestations 
of reactive control). Encouragement, like pun-
ishment, can be both formal and informal e.g., 

7 Mischenko E., V., Kriskovets T., N., Lopanova A., P., 
Mushanova I., V., Inalkaeva K., S., Shulga T., I., Iva-
nova A., V., (2021). Student Youth Legal Conscious-
ness: FormaƟ on Problems and Prospects, Current 
context of educaƟ on and psychology in Europe and 
Asia,9(3), p. 7, <hƩ p://dx.doi.org/10.20511/pyr2021.
v9nSPE3.1135> 

8 Lambert E., Karuppannan J., Jiang Sh., PasupuleƟ  
S., BhiraraseƩ y J., (2011). Correlates of Formal and 
Informal Social Control on Crime PrevenƟ on: An Ex-
ploratory Study among University Students, Andhra 
Pradesh, India, Asian Journal of Criminology, 7 (3), 
p.240, <10.1007/s11417-011-9108-9>

reward and penalty are forms of formal con-
trol, and a good reputation in society, thanks, 
smiles, and stigmatization is forms of informal 
control disclosure.

Usually, the forms of social control used by 
the state are mostly reactive, including legal feed-
back on violations; legal supervision; public opin-
ion management; and employment restrictions.9 

The proactive form of social control is most-
ly responsible for the society in which the child 
grows up, goes through the socialization pro-
cess, and acquires the forms of right and wrong 
behaviors. It is necessary for a person to be-
lieve in the necessity of these norms and to in-
ternalize them, which implies the conformity of 
attitude formation and behavior. In addition to 
the forms of pro – and reactive control imple-
mented by the state, the behavior of public fi g-
ures is important. Their vision is very important, 
which creates public opinion and, in turn, pro 
– and reactively controls societal trends.10

Public movements, Universities, and edu-
cational institutions pro – and reactively shape 
social opinion and behavior. In this case, the 
university, "in como parentis," like parents, be-
comes responsible for the child's socialization.11 
Society needs a norm for formal and informal 
control. By which the society imposes an obli-
gation or duty on the member to fulfi ll them. To 
be eff ective, the norm should be:

 ● Timely – its violation must be responded 
to in a timely manner;12

 ● An adequate – response to its viola-
tion should be related to the type of 
violation;13

9 Cable Sh., (2019). Social Movements and Social 
Control, The Handbook of Social Control, 1st ed. By 
Defl em M., John Wiley & Sons. Ltd, p. 122-124.

10 Cable Sh., (2019). Social Movements and Social Con-
trol, The Handbook of Social Control, 1st ed. By Defl em 
M., John Wiley & Sons. Ltd,p. 129.

11 Ibid., p. 131.
12 Banks E., (2018). The Purpose of Punishment, Crim-

inal JusƟ ce Ethics, Sage PublicaƟ ons, Sagepub.com, 
<https://www.sagepub.com/sites/default/files/
upm-binaries/5144_Banks_II_Proof_Chapter_5.
pdf> [Last seen 25.02. 2023].

13 Kolber A., J., (2013). Against ProporƟ onal Punish-
ment, Vanderbilt Law Review, 66 (4), p. 1142.
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 ●  And unmistakable, inevitable – response 
to its violation must be guaranteed.14

All this helps society members to develop 
law consciousness, establish positive relations 
between society members, and by promoting 
the full-fl edged development of the next gen-
eration, it appears as a signifi cant determinant 
of society's well-being.15 16

THE RULE OF LAW AS A 
GUARANTOR OF SECURITY

To ensure social control, people criminalized 
undesirable actions, created norms, and, to en-
sure compliance with those norms, established 
punishments, which at diff erent times had dif-
ferent theoretical explanations and objectives. 
The Criminal Code sets out restrictions on certain 
behaviors, the violation of which is considered 
a crime and leads to punishment or the imposi-
tion of other criminal legal measures.17 Therefore, 
criminal law is a body of law that prescribes cer-
tain forms of conduct, criminalizes undesirable 
actions (so as not to harm public safety and wel-
fare), and prescribes appropriate forms of pun-
ishment in response to prohibited conduct.18

14 Shevchenko A., Y., Kudin S., V., Loshchykhin O., M., 
Fatkhudinov V., H., (2021). The Principle of Inevita-
bility and the InsƟ tuƟ on of ExepƟ on From Legal Li-
ability: Aspects of the RelaƟ onship, <hƩ ps://www.
periodicojs.com.br/index.php/gei/article/down-
load/130/89/419> [Last seen 21.11.2022].

15 Yi L., Li L., (2022), Eff ecƟ ve Strategies to Promote the 
CulƟ vaƟ on of Public Legal Consciousness from the 
PerspecƟ ve of Social Psychology, Journal of Environ-
mental and Public Health, vol.22, p. 10, <hƩ ps://doi.
org/10.1155/2022/8275938>

16 Mischenko E., V., Kriskovets T., N., Lopanova A., P., 
Mushanova I., V., Inalkaeva K., S., Shulga T., I., Ivano-
va A., V., (2021), Student Youth Legal Consciousness: 
FormaƟ on Problems and Prospects, Current Context 
of EducaƟ on and Psychology in Europe and Asia, 
9(3), pp. 1-2, <hƩ p://dx.doi.org/10.20511/pyr2021.
v9nSPE3.1135>

17 Lekveishvili M., Todua N., Mamulashvili G., (2011). 
Private Part of Sikh Law, Meridian, Tbilisi, p. 3.

18 Keiler J., Panzavolta M., Roef D., (2014). Hage J., Ak-
kermans B., (eds.) IntroducƟ on To Law, Springer In-
ternaƟ onal Publishing Seitzerland, pp. 121-22, DOI 
10.1007/978-3-319-06910-4.

The use of punishment is justifi ed for two 
reasons. The fi rst is that criminal law focuses 
on crime prevention, which it does by impos-
ing punishment in response to crime to pre-
vent future unwanted behavior or harm. The 
second explanation connects the punishment 
of an unfi nished, fruitless crime (an attempted 
crime) with moral guilt and believes that since 
the person wanted to carry out the prohibited 
behavior, regardless of the unsuccessful result, 
he still deserves to be punished.19 

Punishment is an inseparable institution 
of every social system; however, it is used by 
society on diff erent grounds and in diff erent 
ways. The correct understanding of the essence 
of punishment is related to the legitimation of 
criminal law and implies the imposition of cer-
tain restrictions by the state, their implementa-
tion, and their justifi cation.20

The theoretical explanation of punishment 
and the focus of the individual and society in 
the past and future determines the goals of 
punishment and the orientation towards which 
the punishment ratio is justifi ed. The goal of 
restorative justice in punishment, like the ab-
solute theory, only involves reacting to past 
actions and emphasizes the supremacy of law 
and social norms and the need to uphold them. 
Crime prevention sees punishment in a rela-
tively broad perspective and aims to prevent 
new crimes, which shifts from focusing on the 
past to the future protection of society and thus 
becomes more humane and more acceptable to 
society. Finally, the resocialization/rehabilita-
tion goal of sentencing summarizes restorative 
and preventive justice. Because it implies the 
return of a non-resocialized (criminal) person 
to society as a rehabilitated or resocialized 
member, thereby ensuring the observance of 
the law, the formation of law consciousness, 
the prevention of new crimes, and, as a result, 
the protection of society.21

19 Ibid., p. 142.
20 Dvalidze I., (2013). General Part of Criminal Law, 

Punishment and Other Criminal Consequences of 
Crime, Meridian, Tbilisi.

21 Hallevy G.( 2013) The Right to Be Punished, 
Springer-Verlag Berlin Heidelberg, p. 37, 
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LAW CONSCIOUSNESS AND 
FORMS OF ITS DEFORMATIVE 
EXPRESSSION

Law consciousness is a form of social aware-
ness and represents individuals' subjective per-
ception of the law, their emotions, and their 
attitude toward the content of the law. Public 
attitudes shape individual law consciousness 
just as individual law consciousness deter-
mines the understanding and observance of 
public law.22

According to Kravchenko, law conscious-
ness is not only understanding the content of 
the law and having legal values but also under-
standing the meaning of this law, which is the 
axis of legal awareness. Although individual law 
consciousness does not directly shape the pub-
lic's understanding of the law, it signifi cantly 
regulates the psychological factors of legal re-
lations and human behavior. It is a prerequisite 
for human involvement in social and legal real-
ity and ensures the formation of social norms, 
social experiences, and the culture of law. This, 
in turn, creates a civil society and is a necessary 
prerequisite for the development of society.23

Deformation of law consciousness is a so-
cial phenomenon that, contrary to the positive 
understanding of the law, implies a negative 
and/or nihilistic attitude toward existing so-
cietal norms, which often manifests itself in 
criminal behavior. The deformation of law con-
sciousness and its manifestations are related to 
a lack of legal knowledge and social responsi-
bility, due to a low level of education. It is legal 
education that is responsible for understand-
ing the importance of norms and forming public 
discipline and public law culture.24

DOI: 10.1007/978-3-642-32388-1
22 Yi L., Li L., (2022). Eff ecƟ ve Strategies to Promote the 

CulƟ vaƟ on of Public Legal Consciousness from the 
PerspecƟ ve of Social Psychology, Journal of Environ-
mental and Public Health, vol. 22, p. 1, <hƩ ps://doi.
org/10.1155/2022/8275938>

23 Kravchenko O., V., (2021). Legal Consciousness and 
Forms of its DeformaƟ on, Jurnal of Legal, Ethical and 
Regulatory Issues, 24, pp. 10-12.

24 Ibid., pp. 8-9.

According to Khasanovich,25 there are sev-
eral ways for crime prevention: the formation 
of law consciousness and legal culture, which 
are carried out by off ering and engaging in so-
cial activities; the infl uence of public and civil 
persons, whose opinions are authoritative and 
the correct information of the society, share le-
gal processes and increase legal literacy among 
teenagers.໲

FORMATION OF LAW 
CONSCIOUSNESS

According to Chua and Engel, three things 
infl uence the formation of a teenager's legal 
consciousness: worldview—their social rela-
tions in society, understanding of a person's 
social role, and the level of involvement in pub-
lic life; Perceptions are their interpretation of 
current events in society, about justice, success, 
goodness, and well-being, and the conclusions 
they draw, which derive from the spectrum of 
their worldview and the events in the environ-
ment, their interpretation of the information 
they perceive.26

Jurisprudence among teenagers has sever-
al functions: regulatory, which determines their 
behavior; teleological, which determines the 
goals of human behavior; transactional, which 
forms motives; and praxeological, which is the 
expression of existing attitudes in relation to 
the law. Among them, the teleological function 
plays a special role, during which the target be-
haviors of the adolescent are identifi ed. It, in 
turn, is divided into cognitive and behavioral 
functions and consists of logical, emotional, 
and behavioral behaviors.27

25 Khasanovich A., SH. (2021). The Role of Legal Con-
sciousness and Legal Culture in Offi  cial PrevenƟ on, 
Web of Scienrist: InternaƟ onal ScienƟ fi c research 
Journal, 2 (5), pp. 575-576.

26 Chua L., J., Engel D., M., (2019). Legal Consciousness 
Reconsidered, Annual Review of Law and Social Sci-
ence, Vol. 15, p. 3.

27 Pevtsova E., (2013). The funcƟ ons of legal aware-
ness of children and young people, Acta UniversitaƟ s 
George Bacovia. Juridica, 2 (2), p. 4.
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Kravchenko talks about two ways of forming 
law consciousness: general and separate. In a 
general sense, the socialization of law and the 
formation of law consciousness serve common 
goals, and a separate way of forming law con-
sciousness proceeds independently of the gen-
eral socialization process; however, it serves 
the general goals of general socialization (for 
example, when a child learns that lying is bad 
and this helps him not to become a liar).28

According to Tereschenko and his col-
leagues, the more law-aware a citizen is, the 
more he strives to get an education. They con-
sider the level of education as a prerequisite 
for the formation of law consciousness, and ed-
ucation is an important determining factor of 
law consciousness. Therefore, the authors con-
clude state and public fi gures should put more 
emphasis on legal education.29

To form a sense of law in a society, it is nec-
essary to establish the supremacy of the law 
through cooperation between the state and the 
society, the correct understanding of the law, and 
the conclusion of the social contract. For the law 
to be supreme and for the members of society to 
believe in the necessity of its protection, several 
factors of the existence of the norm must be guar-
anteed, namely: the law must be clear so that its 
social meaning can be easily perceived; the law 
must be applicable and focused on human protec-
tion; protection of the law must be ensured; and 
retaliatory punishment for its violation must be 
guaranteed. Compliance with the law should not 
cause discomfort but rather a feeling of security, 
and fi nally, a necessary prerequisite for the for-
mation of law໲consciousness໲is the raising of legal 
awareness at all levels of education, especially in 
the adolescent age group໬30

28 Kravchenko O., V., (2021). Legal Consciousness and 
Forms of its DeformaƟ on, Journal of Legal, Ethical and 
Regulatory Issues, 24(1), p. 1.

29 Tereshchenko E., A., Kovalev V., V., Trofi mo M., S., 
Zasseev D., A., (2020), Legal Consciousness as a Fac-
tor PromoƟ ng The Achievement of EducaƟ onal Ob-
jecƟ ves and the RealizaƟ on of The Right to EducaƟ on 
by Individuals and CollecƟ ves, Rev. Tempos Espaços 
Educ., 13(32) pp. 15-16, <hƩ p://dx.doi.org/10.20952/
revtee.v13i32.14690> 

30 Yi L., Li L., (2022). Eff ecƟ ve Strategies to Promote the 

SUMMARY

Based on the reviewed literature, social 
control is seen as a prerequisite for societal 
well-being. Social control can be proactive, 
which involves identifying injustices to ensure 
the safety of its members and teaching the next 
generation, or reactive when punishment is ap-
plied in response to an established injustice. 
During proactive control, at the stage of estab-
lishing a norm in society, to ensure the protec-
tion of this norm, it is necessary that the norm 
be eff ective, necessary, and applicable and that 
the importance of its protection is understood. 
At the stage of reactive social control, the pun-
ishment imposed on injustice must be unmis-
takable, timely, and adequate.

In implementing proactive social control, it 
is common for adults to try to implement im-
posed injustice. One of the reasons for this is 
low education, the ineff ectiveness of the norm, 
and, in general, a lack of legal awareness. At 
this time, it is the responsibility of the state and 
society to take care of the teenager, promote 
his proper socialization, and promote the for-
mation of a legal system that has not yet been 
formed. Even if proactive control and support 
failed to justify legal injustice and it was carried 
out, the state applies a form of reactive control 
and imposes punishment, the goal of which is 
to restore justice, prevent crime, and resocialize 
the off ender. This can be achieved through the 
formation of his law consciousness.

CONCLUSION/
RECOMMENDATION

By analyzing the mentioned theoretical ma-
terial, we wanted to identify the factors aff ect-
ing the lack of law consciousness. Based on the 
reviewed literature, research concludes that 
these factors are:

CulƟ vaƟ on of Public Legal Consciousness from the 
PerspecƟ ve of Social Psychology, Journal of Environ-
mental and Public Health, vol.22, pp. 4-5, <hƩ ps://
doi.org/10.1155/2022/8275938> 
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 ● When the need to observe the norm is 
not clear;

 ● When the norm is ineff ective and/
or unusable;

 ● When the punishment imposed for 
breaking the norm is not timely, accu-
rate, and adequate;

 ● When there are no civil movements, au-
thoritative public and private individu-
als, and educational institutions in the 
society, who emphasize the need to pro-
tect the law in their activities.

Based on the analysis of the literature, the 
results of the study allow for the following rec-
ommendations:

 ● Educational priorities of law should be 
determined at the state and public lev-
el (raising legal awareness and popular-
izing law);

 ● To emphasize the importance of its 
protection during the development 
of the norm;

 ● The punishment imposed in response to 
the violation of the norm must be un-
mistakable, timely and adequate.
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ABSTRACT 

The parties come to a plea bargain, based on which the defendant 
receives a reduced punishment than would be appropriate in a formal 
trial. Based on its core, it is obvious that the given system largely favors 
the accused, but after a thorough investigation, we can see that several 
signifi cant concerns need to be addressed right now.

The purpose of the paper that is being provided is to examine the 
plea bargain, its growth over time, and its status in three distinct states. 
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The writers of the article examine the realities 
in Germany, Georgia, and the United States of 
America, which will be a fascinating depiction 
of the present situation. The study of the facts 
provided will be highly fascinating and varied in 
this regard because the United States of Ameri-
ca is a country of Anglo-American law, and Ger-
many and Georgia are countries of continental 
European law. 

The article will examine not only the legisla-
tive history of the described issue in the given 
states but also genuine situations, using which 
the problematic elements of this institution in 
all three nations will be distinctly highlighted. 
As a conclusion, the authors' viewpoint on the 
current models in each of the three states will 
be stated.

KEYWORDS: The US, Germany, Georgia, Plea 
Bargain, Court

INTRODUCTION

Criminal law has a long history of using plea 
bargains. Depending on the laws of various 
countries worldwide, its purpose and meaning 
might vary. As you are aware, there are nations 
with continental European law and nations with 
Anglo-American law. Their respective legal bas-
es are vastly dissimilar. Regarding the countries 
of continental European law, the situation is 
diff erent here because we have written law that 
is provided in codifi ed form, unlike Anglo-Amer-
ican law, which is based on precedents, which 
eventually establishes the legal foundation on 
which the court acts.

Due to its unique qualities around the 
globe, the plea bargain system is fascinating. 
It goes without saying that each state has its 
unique legal system. Based on the work, the key 
elements of plea bargains, legal realities, and 
problems will be explored using the examples 
of the US, Germany, and Georgia.

The constitution of America serves as the 
cornerstone of this state. The dignity of the 

constitution is its fundamental component, and 
the 27 additional articles work in concert to pro-
duce an intriguing reality. The US Constitution 
does not include plea bargains as a right, but 
it should also be emphasized that they do exist 
in the American criminal court system. Based 
on the Supreme Court's broad view, it has been 
determined that plea bargains are necessary in 
America. Considering the paper's objectives, we 
will review the existing procedures, history, and 
court practices in America connected to plea 
bargains. We'll next concentrate on the benefi ts 
and drawbacks of this institution before draw-
ing a judgment concerning its potential demise.

The German criminal proceeding corre-
sponds to the model of a triadic value confl ict: 
the victim's need for retribution is replaced by 
society's need for deterrent action, which is 
transformed into the state's demand for pun-
ishment, with the judge conditioned to act as an 
impartial third party.1 As a result of the diff erent 
legal concepts and traditions, the establish-
ment of plea bargains in German criminal pro-
ceedings turned out to be more controversial 
and problematic. The core of the problem was 
that establishing the American model of plea 
bargains meant that the traditional German 
structure of value-confl ict needed to be trans-
formed into interest-based negotiations be-
tween defendants and prosecutors, where the 
judge's role and function would be limited. For 
the reasons mentioned above, several judicial 
decisions set clear limitations on plea bargains 
in Germany, which diff ered its regulation from 
the traditional American model. Within this ar-
ticle, the general principles of German criminal 
law; the arguments of critics and legal scholars 
against the establishment of plea bargains in 
German criminal law practice; the necessity of 
signifi cant changes, and the fi rst steps towards 
changes in the German criminal justice system; 
disadvantages of the current regulation and 
the possible recommendations for its improve-
ment, will be discussed and analyzed.

1 <https://digitalcommons.pace.edu/cgi/viewcon-
tent.cgi?arƟ cle=1306&context=pilr> [Last seen 
27.03.2023].
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The article's purpose is to discuss one of the 
most important issues regulated by the Crim-
inal Procedure Code – the plea bargain. The 
article "Plea bargain – aim, importance, and 
problematic aspects in the reality of the US, 
Germany, and Georgia" discusses the problem-
atic issues related to the Georgian plea bargain. 
The changes made after the introduction of 
the plea bargain into the legislative space and 
the extent to which it limits the judge's role in 
considering the criminal case. At the end of the 
article, a position will be presented as a conclu-
sion regarding what legislative changes should 
be made to make the institution of plea bar-
gain more eff ective and fairer. Georgian crim-
inal procedural legislation has recognized the 
institution of plea bargain since 2004.2

Kalenike Uridia

1. PLEA BARGAIN IN THE US
1.1. The Meaning of 
Plea Bargain

In the American judicial system, plea bar-
gains are frequent, making up to 90% of all 
criminal cases. However, plea bargains are not 
permitted in many nations because they are 
seen as unethical and immoral. A bargain be-
tween the prosecution and the defendant in a 
criminal case, known as a plea bargain, often 
involves the defendant admitting guilt in ex-
change for a less punishment or charge.3 They 
don't always represent a traditional sense of 
"justice" and are frequently only seen as a tech-
nique for developing a "mutual awareness" of 
the case's advantages and disadvantages. The 
question of who is best served by these bar-

2 Fafi ashvili, L., Tumanishvili, G., Akubardia, I., Gogni-
ashvili, N., Ivanidze, M., Criminal Procedural Law of 
Georgia, Meridian Publishing House, Tbilisi, 2017, p. 
545.

3 Malcolm M. Feeley, Plea Bargaining and the Structure 
of the Criminal Process, Berkeley Law Berkeley Law 
Scholarship Repository, 1-1-1982, 338-354.

gains does arise, even if courts, in theory, are 
willing to let the parties involved resolve their 
confl icts by themselves.4 A plea bargain is a 
contract between the prosecution and the de-
fendant; if either party doesn't uphold their half 
of the bargain, the most likely option is to go to 
court to enforce the bargain. Usually, a lower 
charge is off ered in exchange for something the 
defendant must undertake. A prosecutor has 
the right to cancel the off er if the defendant 
doesn't keep up half of the bargain.5 There are 
three main varieties of Plea bargain recognized 
in the U.S:6

 ● Charge Bargaining: The most typical 
type of plea bargaining, in which the de-
fendant agrees to admit guilt to a lower 
charge in exchange for the dismissal of 
more serious charges. A classic illustra-
tion would be to admit manslaughter as 
opposed to murder;

 ● Sentence bargaining: is when a defend-
ant agrees to plead guilty to the charged 
off ense in exchange for a less severe sen-
tence. It is far less prevalent and strictly 
regulated than charge bargaining. Most 
often, a court must consider this, and 
many countries explicitly forbid it;

 ● Fact໲bargaining: The least frequent type 
of plea bargain involves a defendant 
agreeing to concede to some facts to 
block the admission of other facts into 
evidence. Most lawyers oppose using 
fact bargains, and many courts do not 
permit them.7

4 Alboneƫ  , C., (1992). Charge ReducƟ on: An Analysis of 
Prosecutorial DiscreƟ on in Burglary and Robbery cas-
es. Journal of QuanƟ taƟ ve Criminology 8:317-333.

5 Bibas, S., (2001). Judicial Fact-Finding and Sentence 
Enhancements in a World of Guilty Pleas. Yale Law 
Journal 110:1097-1120.

6 Bibas, S., (2004). The Feeney Amendment and the 
ConƟ nuing Rise of Prosecutorial Power to Plea Bar-
gain. Journal of Criminal Law & Criminology 94:295–
309.

7 Champion, D., (1989). Private Counsels and Public 
Defenders: A Look at Weak Cases, Prior Records, and 
Leniency in Plea Bargaining. Journal of Criminal JusƟ ce 
17:253-263.
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1.2. Principal Causes and 
Influencing Factors for Using 
a Plea Bargain

The primary justifi cations include the fol-
lowing: Courts are congested; if they were to 
continue operating, they would be overloaded; 
prosecutors' workloads are likewise overcrowd-
ed, fewer trials allow them to focus their eff orts 
on the most severe matters, and defendants 
save time and money by skipping the necessity 
to appear at trial. These main arguments bene-
fi t the court, the prosecutor, and the defendant 
in their respective roles, but they don't auto-
matically benefi t the public. The plea-bargain-
ing system has been openly criticized by many 
in the legal community for this reason and 
other moral, ethical, and constitutional ones.8 
As an illustration, the Alaska Attorney General 
outright prohibited plea bargaining in 1975, and 
other states and towns have followed suit. In 
1978 research on the impact of Alaska's ban on 
plea bargaining, the author concluded that be-
ing unable to rely on plea bargaining strength-
ened accountability at every stage of the legal 
system and prevented the court system from 
being overburdened. The research concludes 
that plea bargaining was unnecessary to eff ec-
tively run Alaska's criminal justice system.9

Finally, research in other areas, such as 
"Prisoner's Dilemma" studies, has shown that 
suspects have every motivation to accept ar-
rangements that don't represent their guilt 
or innocence, either out of fear or to shift the 
responsibility to someone else. Despite these 
worries, plea bargains remain a signifi cant part 
of the American judicial system.10

8 Holmes, M., Daudistel, H., and Taggart, W., (1992). 
Plea Bargaining Policy and State District Court Case-
loads: An Interrupted Time Series Analysis. Law and 
Society Review 26:139-160.

9 King, N., Soule, D., Steen, S., and Weidner, R., (2005). 
When Process Aff ects Punishment: Diff erences in Sen-
tences AŌ er Guilty Plea, Bench Trial, and Jury Trial in 
Five Guideline States. Columbia Law Review 105:960-
1009.

10 Meyer, J., and Gray, T., (1997). Drunk Drivers in the 
Courts: Legal and Extra-Legal Factorsaff ecƟ ng Pleas 
and Sentences. Journal of Criminal JusƟ ce 25:155-163.

1.3. How Plea Bargains 
Function in the US

The U.S. Supreme Court has deemed plea 
bargaining not only legal and constitution-
al but also "a fundamental component of the 
administration of justice and should thus be 
promoted." When handled properly, the court 
explained that plea bargains might be advan-
tageous to all parties. The defendant obtains a 
rapid resolution of his case, the opportunity to 
admit guilt and a head start on achieving any 
possibilities for rehabilitation. He also avoids 
the prolonged fears and uncertainties of a tri-
al. Prosecutors and judges protect precious and 
limited resources. The public is shielded from 
dangers presented by criminal suspects free on 
bail while their cases are being processed.11 The 
right to a jury trial is not unlawfully restricted 
by the mere chance that a jury trial may result 
in a worse punishment than a plea bargain. 
It is also legal for a defendant to plead guilty 
despite maintaining his innocence if there is 
a factual foundation for the plea and the de-
fendant wants to avoid the possibility of re-
ceiving a harsher sentence. The defendant and 
the prosecution are not guaranteed the right to 
have a guilty plea accepted, and the defend-
ant cannot compel the prosecution to enter a 
plea bargain.12

According to the constitution, a guilty plea 
must be off ered willingly, with knowledge of the 
charges against the defendant and their po-
tential implications. The court must (1) conduct 
a thorough investigation of the defendant in 
open court on the record and (2) determine that 
the defendant has made a voluntary, knowing, 
and intelligent waiver of these rights before a 
plea can be accepted because signifi cant con-
stitutional rights are being waived, including 
the right to a jury trial, the right to confront wit-
nesses, the privilege against self-incrimination, 
and the right to be convicted only by proof be-

11 Santobello v. New York, 404 U.S. 257, 260 (1971).
12 Piehl, A., and Bushway, S., (2007). Measuring and Ex-

plaining Charge Bargaining. Journal of QuanƟ taƟ ve 
Criminology 23:105-125.
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yond a reasonable doubt. For nolo contendere 
pleas and specifi c admissions to suffi  cient facts 
equal to guilty pleas in their fi nality, explicit in-
quiries and waivers are also necessary.13

The "critical stage" of a guilty plea necessi-
tates counsel or a legally binding renunciation 
of counsel. If the defendant enters her guilty 
plea without legal representation, she has the 
right to change her mind before the sentence. A 
guilty plea does not surrender the right to im-
proper aid of counsel, a typical basis for appli-
cations to withdraw the plea.14

The court must examine the defendant, 
make specifi c fi ndings, and inform the defend-
ant of the potential consequences of entering a 
plea. The defendant is put under oath in open 
court during the colloquy section of the hearing 
and is asked a series of questions.

According to relevant case law, the 
ju d  ge must:

 ● Find out if there are any bargains that 
are dependent on the plea from the de-
fendant or their attorney. The nature of 
any bargain must also be disclosed to 
the court;

 ● Let the defendant know that he has the 
option to change his plea if the court de-
cides to impose a harsher penalty;

 ● Inform the defendant that his plea 
waives trial rights;

 ● Inform the off ender of potential criminal 
and/or immigration repercussions;

 ● Make sure the defendant is aware of the 
components of each charge to which he 
is entering a plea of guilty;

 ● Make inquiry about voluntariness and 
come to conclusions;

 ● Accept or reject plea.

13 Steff ensmeier, D., and DeMuth, S., (2001). Eth-
nicity and Judges’ Sentencing Decisions: Hispan-
ic-Black-White Comparisons. Criminology 39:145-78.

14 Steff ensmeier, D., Ulmer, J., and Kramer, J., (1998). The 
InteracƟ on of Race, Gender, and Age in Criminal Sen-
tencing: The Punishment Cost of Being Young, Black, 
and Male. Criminology 36:763-98.

1.4. Alford Plea VS. The "Nolo 
Contendere" (No Contest) Plea

In an Alford Plea, the accused admits guilt 
but maintains his innocence. A defendant who 
enters a nolo contendere plea accepts punish-
ment (the court's sentence), but they do not ac-
knowledge guilt. In both cases, the defendant is 
found guilty.15

Alford received a 30-year jail term from the 
court. An appeals court overturned the convic-
tion, but the U.S. Supreme Court overturned it 
in 1970. The Supreme Court rejected Alford's 
contention that his plea was forced because 
he wanted to avoid the death penalty and thus 
was "the consequence of fear and coercion." 
Because Alford and his counsel wisely deter-
mined that accepting the plea off er was in his 
best interests, given on the signifi cant incrim-
inating evidence against him, the court deter-
mined that Alford's guilty plea was voluntary.16

The Alford plea is not accepted in all juris-
dictions, and in those that do, the consequenc-
es diff er. But in general, even if the genuine of-
fender hasn't been found and apprehended, a 
case can be closed with a conviction after an 
Alford plea. Unfortunately, this may imply that 
the actual criminal is still free and able to com-
mit more crimes without fear of being tracked 
down. The weight of a conviction staying on 
their record and the impossibility of pursuing 
fi nancial damages for the erroneous conviction 
due to their admission of guilt are the eff ects of 
an Alford plea on people exonerated but facing 
a retrial.17 The Alford plea has quickly emerged 
as the prosecution's fi rst choice due to the 
sharp rise in wrongful convictions for wrongful 
accusations. The case is concluded with a con-

15 Uviller, R., (2000). The Neutral Prosecutor: The Obliga-
Ɵ on of Dispassion in an EnthusiasƟ c Pursuit. Fordham 
Law Review 68:1695-1718.

16 Steff ensmeier, D., and Hebert, C., (1999). Women 
and Men Policymakers: Do the Judge’s Gender Aff ect 
the Sentencing of Criminal Defendants? Social Forces 
77:1163-196.

17 Ulmer, J., and Bradley, M., (2006). VariaƟ on in Trial 
PenalƟ es Among Serious Violent Off enses. Criminolo-
gy 44:631-670.
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viction, and the defendant is also barred from 
suing the state or collecting statutorily permit-
ted compensation for the incorrect conviction.18

How an innocent person may consent to a 
plea that ends in a conviction that will last their 
whole lives may be a mystery to those who have 
never had to consider the possibility of spend-
ing decades or their entire lives behind bars. 
But after spending years, even decades, behind 
bars, the overwhelming yearning is just to be 
free. This is particularly true if the defendant 
spent a signifi cant amount of time on death 
row in solitary confi nement. It is reasonable 
that many who have been exonerated have lit-
tle trust in the judicial system after having been 
found guilty of crimes they did not commit. 
Therefore, the decision is simple when given 
the option of freedom while admitting guilt or a 
new trial and going back to jail.19

1.5. Benefits and Drawbacks 
of Plea Bargaining

Although some Americans believe that the 
practice of plea-bargaining results in off enders 
receiving lower sentences than they should, the 
system has several advantages for both the ac-
cused and the judicial system. There are bene-
fi ts and drawbacks for the prosecution, the de-
fendant, the victims, and society.

Plea bargaining has the main benefi t of ac-
celerating the legal system's procedures. In 
many cases, a criminal trial will last many days. 
A few may require weeks. For 135 days, the OJ 
Simpson murder trial for Ronald Goldman and 
Nicole Brown Simpson was broadcast on tele-
vision. This can be avoided with a plea bargain 
so that the judge can address punishment right 
away. The main drawback of plea negotiations 

18 Ma, Y., (2002). Prosecutorial DiscreƟ on and Plea Bar-
gaining in the United States, France, Germany, and It-
aly: A ComparaƟ ve PerspecƟ ve. InternaƟ onal Criminal 
JusƟ ce Review 12:22-52.

19 Kurlychek, M., and Johnson, B., (2004). The Juvenile 
Penalty: A Comparison of Juvenile and Young Adult 
Sentencing Outcomes in Criminal Court. Criminology 
42:485-515.

is that they might still result in the imprison-
ment of innocent persons. For instance, Cali-
fornia voters enacted Proposition 8 in 1982 to 
restrict the times when plea bargaining may 
take place to address this problem and prevent 
innocent individuals from feeling pressured to 
risk going to trial.20

Based on the discussion, we can conclude 
that the advantages of a plea bargain are:

 ● It eliminates uncertainty in the judi-
cial system;

 ● It gives a convincing certainty;
 ● It could work well as a negotiation tactic;
 ● It gives the community access to more 

resources;
 ● It lowers the number of inmates in lo-

cal prisons.
 ● Along with the advantages, the named 

mechanism also has disadvantag-
es such as:

 ● It eliminates the option of a jury trial;
 ● It could result in poor investigative 

techniques;
 ● For the innocent, a criminal record is 

still created;
 ● A plea bargain is not binding on judges;
 ● Plea bargains take away the possibility 

of an appeal;
 ● It off ers the guilty soft justice.

1.6. The Divergent Views 
on whether to Outlaw Plea 
Bargains in the US

 ● Plea bargaining is a contentious aspect 
of the legal system. Plea bargaining op-
ponents make claims about rights, jus-
tice, and appropriate punishment;21

 ● Plea bargaining is unjust because of the 
rights that defendants give up, such as 
the right to a jury trial;

20 Lee, S., (2005). The Scales of JusƟ ce: Balancing Neu-
trality and Effi  ciency in Plea Bargaining Encounters. 
Discourse & Society 16:33-44.

21 Steff ensmeier, D., Kramer, J., and Streifel, C., (1993). 
Gender and Imprisonment Decisions. Criminology 
31:411-46.



Ka
le

ni
ke

 U
rid

ia
, E

le
ne

 L
an

di
a,

 N
ik

ol
oz

 T
ho

m
as

ia
ni

186 samarTali samarTali dada msoflio msoflio #25,  მარტი, 2023

www.lawandworld.ge

 ● Plea bargaining enables off enders to 
thwart the judicial system, which lowers 
public confi dence in the criminal jus-
tice system;

 ● Giving off enders who enter plea deals 
lesser sentences leads to unfair punish-
ments when the punishment is overly 
moderate in comparison to the serious-
ness of the off ense;

 ● Plea negotiations increase the likelihood 
that innocent persons would confess to 
crimes they didn't commit;

 ● Proponents emphasize plea bargaining's 
advantages in real life;22

 ● Plea negotiating enables criminal justice 
professionals to customize sanctions 
and lessen their severity;

 ● Plea bargaining is a necessary adminis-
trative practice because without it, the 
judicial system would become clogged 
with cases, and the courts would 
be overrun;

 ● Plea negotiations spare the prosecution, 
the judiciary, and the prisoner the ex-
pense of a trial;

 ● Plea bargaining has many real-world ad-
vantages; thus, it is unlikely to be abol-
ished very soon. According to the current 
bargain, any injustice and unfairness 
that plea bargaining may bring about in 
the legal system are at least balanced 
out by the advantages it provides for 
both the state and the defendant.

22 Stuntz, W., (2004). Plea Bargaining and Criminal Law’s 
Disappearing Shadow. Harvard Law Review 117:2548-
2569.

Elene Landia

2. PLEA BARGAINS 
IN GERMANY
2.1. Argumentation of Critics 
and Legal Scholars Against the 
Establishment of Plea Bargains 
in German Criminal Law

The legislative regulation of plea bargaining 
in German criminal law has not had as long a 
history as in American criminal law. It was not 
until 2009 that Germany's constitutional court 
upheld a law that allowed plea bargains in 
criminal trials. In 2013 the German constitution-
al court affi  rmed that plea bargains in criminal 
court cases are legal under the German con-
stitution.23

For many years German legal scholars and 
commentators considered that plea bargain-
ing could not become a part of German crimi-
nal law. They were motivated by the signifi cant 
diff erence between the German and American 
criminal justice systems. In the American crim-
inal justice system, criminal proceedings are 
adversarial. It means the defense counsel and 
the prosecutor have almost equal adversari-
al postures. The judge is presented as a neu-
tral observer with a limited scope of authority. 
By contrast, the German trial is led by a judge 
who has quite an active role in the process. The 
judge searches out the truth to determine which 
crime was committed and the most appropriate 
sentence for this punishment. Many basic prin-
ciples relating to criminal prosecution go back 
even further in German legal history — they're 
outgrowths of the German notion of the "Re-
chtsstaat", translated as "the rule of law". The 
"Rechtsstaat" requires that an unbiased judge 
probe all the facts of the case in a public pro-
ceeding in which all parties have a right to be 
heard, with the ultimate purpose of discovering 
the fundamental historical truth of what hap-
pened.24 It is important to discuss what dangers 

23 <hƩ ps://p.dw.com/p/180F3> [Last seen 29.11.2022].
24 <https://hammeltranslations.com/2019/05/22/the-
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the opponents of establishing plea bargains in 
German practice might have seen: 

 ● As plea bargaining is an out-court ne-
gotiation process, a well-established 
principle of public trial gets violated. 
As a result, society may lose their re-
spect and confi dence in criminal justice 
proceedings; 

 ● Society may cast doubts on "Fair-trial" 
guarantees, as defendants are giving up 
some of their constitutional rights, such 
as the right to be presented and to par-
ticipate in proceedings, the right to a jury 
trial, the privilege against self-incrimi-
nation, the right to confront witnesses, 
the right to be convicted only by proof 
beyond a reasonable doubt, etc.; 

 ● Even though the primary advantage of 
plea bargaining is to speed up the pro-
cesses of the justice system and make 
courts less overcrowded, it may lead to 
poor investigation procedures. As a re-
sult, an innocent defendant may also 
plead guilty and in some cases, the truth 
of what happened may not ever com-
pletely be known; 

 ● Moreover, criminal statistics will not 
be fully consistent with reality as guilty 
pleas count as convictions although 
there was no trial; 

 ● Another problematic issue is that there 
is a presumption of innocence and a key 
principle of "In dubio pro reo" (In doubt 
for the accused) established in German 
criminal justice proceedings. It means 
that when in doubt, the judge must rule 
in favor of the accused. By establishing 
plea bargaining in German criminal law, 
this principle becomes questionable, be-
cause there is a danger that while plead-
ing guilty, the defendant is providing ev-
idence against himself; 

 ● The impartiality of judges could also be 
problematic. As defendants are pleading 
guilty voluntarily, judges may become 

diffi  cult-birth-of-the-criminal-plea-bargain-in-germa-
ny/> [Last seen 24.03.2023].

biased against them; 
 ● Finally, it may also violate the principle 

of legality, because there is a danger 
that the state may forfeit its indispensa-
ble claim to be the sole legitimate pun-
ishing authority, especially in the case of 
serious crimes.25

2.2. The necessity of significant 
changes in the German criminal 
justice system

Even though critics and opponents might 
have made solid and well-grounded arguments 
against the establishment of plea bargaining in 
German criminal law, the German criminal justice 
system needed signifi cant changes. In the 70th of 
the 20th century, a signifi cant growth of crimes in 
Germany໲– quantitatively and qualitatively໲– was 
observable.26 But the budget for criminal courts 
remained the same. As a result, courts became 
overloaded and were not functioning eff ective-
ly. To ensure fair criminal proceedings, the State 
hires and pays the judge, the prosecutor, the po-
lice, and criminal laboratories.27 It is necessary 
to consider that the average person accused of 
a crime does not have a great deal of money. So, 
the state also has to hire and pay for lawyers to 
protect their rights. As we can see, the eff ective 
functioning of criminal proceedings requires sig-
nifi cant fi nancial expenditure from the state. In 
return, the state receives a guarantee that the 
law is functioning eff ectively. 

Governments spend just enough money to 
ensure the criminal-justice system functions 
minimally, but no more than this. If the state 
needs to tighten its belt, budgets for criminal 
justice are one of the fi rst line-items to be, and 

25 <https://hammeltranslations.com/2019/05/22/the-
diffi  cult-birth-of-the-criminal-plea-bargain-in-germa-
ny/> [Last seen 24.03.2023].

26 Crime and Criminal JusƟ ce History in Germany. A Re-
port on Recent Trends Herbert Reinke; VOL. 13, N°1, 
2009; paragraph 2.

27 <https://www.stimmel-law.com/en/articles/tri-
al-preparaƟ on-what-happens-month-trial> [Last seen 
29.11.2022].
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the most effi  cient way to resolve a criminal case 
is by a deal, or "plea bargain", in common-law 
parlance. The defendant appears before the 
judge, enters a guilty plea, formally waives his 
right to a trial, gets his reduced sentence, and 
the case is closed without needing an expen-
sive, uncertain trial. Everyone is happy, some-
times even the defendant.28

2.3. First steps towards 
changes in the German criminal 
justice system
 
In 2009 Germany's constitutional court up-

held a law that allowed plea bargains in criminal 
trials. In the same year, section 257c was added 
to the German Criminal Procedure Code by the 
Federal legislature. To discuss the circumstanc-
es of the changes briefl y, in suitable cases, the 
German court was able to reach an bargain with 
the participants on the further course and out-
come of the proceedings. However, according to 
the legislature, the court could announce what 
content the negotiated bargain could have. It 
could also indicate an upper and lower sen-
tence limit, and the negotiated bargain shall ex-
ist if the defendant and the public prosecution 
offi  ce agree to the court's proposal. Moreover, 
the court could cease to be bound by a negoti-
ated bargain if legal or factually signifi cant cir-
cumstances have been overlooked. 

As we can see, because of the new legisla-
tive regulation in the German Criminal Proce-
dure Code, a strict legal framework was defi ned 
within which plea bargains had to be imple-
mented. A judge still had quite an active role 
in the process, could control the content of the 
bargain, and even declared the bargain invalid 
because of circumstantial changes. 

Such an arrangement diff ered from the 
American regulation, where the goal of the en-
tire criminal justice system is to encourage plea 
bargains. Deals between the prosecutor and 

28 <https://hammeltranslations.com/2019/05/22/the-
diffi  cult-birth-of-the-criminal-plea-bargain-in-germa-
ny/> [Last seen 24.03.2023].

the defendant are enforceable in courts, and, 
moreover, the existence of the Alford plea (An 
opportunity for the defendants to plead guilty 
to the crimes they state they did not commit) 
encourages the more frequent use of plea bar-
gains in practice. The addition to the German 
Criminal Code was challenged in the German 
Federal Constitutional Court, which published 
necessary clarifi cations in 2013 – "Criminal law 
is based on the principle of individual guilt, 
which has constitutional status. This principle 
is anchored in the guarantee of human digni-
ty and personal responsibility. The government 
is obliged under the Constitution to ensure the 
functioning of the criminal justice system to es-
tablish the real facts of a case, without which it is 
impossible to implement the substantive prin-
ciple of individual guilt". "Even if it is currently 
not possible to conclude from the defi cits in the 
implementation of the Plea-Bargaining Act that 
the statutory provision is unconstitutional, it is 
nonetheless necessary that the legislature keep 
a close eye on future developments. the legisla-
ture must take reasonable steps to counteract 
this undesirable development…. Should it fail 
to do so, an unconstitutional situation would 
arise". 29 To briefl y summarize the decision of 
the German Federal Constitutional Court, the 
court considered that the new law provided ad-
equate protections for the defendants’ rights. 
Even though there is a serious implementation 
defi cit, the regulation is currently not yet un-
constitutional. However, the legislator should 
take eff ective steps to solve implementation 
defi cits and, if necessary, improve them.

29 Bundesverfassungsgericht, Press Release No. 17/2013 
of 19 March 2013 – Legal RegulaƟ on of Plea Bargain-
ing is ConsƟ tuƟ onal – Informal Bargains are Impermis-
sible: Decision – 2 BvR 2628/10. 
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Nikoloz Thomasiani

3. PLEA BARGAINS 
IN GEORGIA
3.1. Georgian Legislative 
Amendments Concerning Plea 
Bargaining
 
Along with the changes made in the Code 

of Criminal Procedure, the grounds for entering 
into a plea bargain changed. Initially, if in order 
to enter into a plea bargain, it was necessary for 
the accused to cooperate with the prosecution, 
confess to the crime, and provide the investiga-
tive authorities with unmistakable information 
about a serious crime or a criminal act commit-
ted by an offi  cial, the current criminal law pro-
cedure According to the Code, a plea bargain is 
a basis for the court to issue a verdict without 
considering the merits of the case. According-
ly, the conclusion of a plea bargain between 
the parties was simplifi ed from a procedural 
point of view.30

The accused was not considered convicted 
under the original version of the legislation in 
the case of signing a plea bargain, but in the 
case of signing a plea bargain, the court issues 
a guilty verdict without considering the case's 
merits, which automatically leads to the per-
son's conviction.

According to the Criminal Procedure Code, 
valid until 2014, the basis for the court to issue 
a verdict without considering the case's merits 
was a plea bargain, and the basis for a plea bar-
gain was a bargain on guilt or punishment. With 
the changes made by law N2517 of July 23, 2014, 
one of the grounds, namely the bargain on pun-
ishment, was canceled. In the explanatory note 
of the named law, we read: the existence of the 
possibility of bargain on the punishment in the 
conditions of not admitting guilt may represent 
another factor for the accused, who recognizes 
himself as innocent, to agree to a plea bargain 

30 Law of Georgia, Code of Criminal Procedure of Geor-
gia, ArƟ cle 209, ArƟ cle 1. The law was published on 
03/11/2009.

with the motive of mitigating the punishment. 
The draft law envisages the abolition of the 
sentence bargain as a form of a plea bargain. 
Accordingly, the basis of the plea bargain will 
be only the bargain in which the accused ad-
mits the crime and agrees to the punishment 
with the prosecutor.31

 According to Article 211, Part 1 of the 
Criminal Procedure Code, which is still in eff ect 
until 2014, the court should state in the motion 
for a verdict, without considering the merits 
of the case, that there is evidence suffi  cient to 
make a reasonable assumption that this person 
committed the crime in question.32 The named 
legislative amendments of 2014 also aff ected 
the said legal record, as it directly contradicted 
Article 13, Part 2 of the Code of Criminal Proce-
dure, which unequivocally states that a guilty 
verdict must be based only on a set of evidence 
that must prove a person's guilt beyond a rea-
sonable doubt.33 As a result of the above-men-
tioned changes, the motion for a plea bargain 
must refl ect suffi  cient evidence to issue a judg-
ment without a substantive review of the case 
provided for in Article 3, Section 111 of this Code, 
which is more than the standard of reasonable 
suspicion, but still cannot fully meet the re-
quirements of Article 13 of the Code of Crimi-
nal Procedure to the requirements established 
by part 2.

A legislative amendment implemented in 
2014 addressed the grounds for appealing a 
plea bargain. As a result of the changes, anoth-
er ground was added to Article 215 of the Code 
of Criminal Procedure, namely, the convicted 
person has the right, within 15 days from the 
delivery of the sentence provided for in this 
chapter, to fi le a complaint with the higher court 
instance regarding the approval of the plea bar-

31 Law of Georgia of July 25, 2014, N 2517, explanatory 
card. An explanatory card is available at <hƩ ps://info.
parliament.ge/fi le/1/BillReviewContent/10720>

32 Law of Georgia, Code of Criminal Procedure of Geor-
gia, ArƟ cle 211. The law was published on 03/11/2009. 
Editorial valid unƟ l July 24, 2014.

33 Law of Georgia, Code of Criminal Procedure of Geor-
gia, ArƟ cle 13, SecƟ on 2. The law was published on 
03/11/2009.



Ka
le

ni
ke

 U
rid

ia
, E

le
ne

 L
an

di
a,

 N
ik

ol
oz

 T
ho

m
as

ia
ni

190 samarTali samarTali dada msoflio msoflio #25,  მარტი, 2023

www.lawandworld.ge

gain regarding the annulment of the court ver-
dict if: the plea bargain was concluded in such 
a way that: There was not enough evidence to 
issue a verdict without considering the merits 
of the case provided for in Article 3, Section 111 
of this Code. The mentioned change should be 
positively evaluated because it is aimed at pro-
tecting the rights of the convicted person.

Prior to the changes, the principles that 
should guide the state prosecutor when decid-
ing on a plea bargain were too vague. Before 
the legislative change, the mentioned issue was 
regulated according to Article 210, Part 3 of the 
Code of Criminal Procedure, when deciding to 
reduce the punishment for the accused or to re-
duce or partially remove the charge, the pros-
ecutor must consider the public interest, the 
severity of the punishment for the committed 
crime, the illegality of the action and the degree 
of guilt.34

As a result of the legislative changes of July 
24, 2014, all the circumstances that should be 
considered to conclude a plea bargain were 
written in detail the state's judicial priorities, 
the severity of the crime committed and the 
expected punishment, the nature of the crime, 
the degree of guilt, the public danger of the ac-
cused, personal characteristics, conviction, with 
the investigation. Cooperation and conduct of 
the accused to compensate for the damages 
caused by the crime.35 The said amendment 
serves to bring more clarity and predictability 
to the process of concluding a plea bargain.

3.2. Plea Bargain and rights 
of the victim

When negotiating a plea deal, it is critical to 
consider the victim's legal situation. Although 
the victim is not a party to the proceedings un-
der the Code of Criminal Procedure, he shall en-

34 Law of Georgia, Code of Criminal Procedure of Geor-
gia, ArƟ cle 210. Law published on 03/11/2009. Edito-
rial valid unƟ l July 24, 2014.

35 Law of Georgia, Code of Criminal Procedure of Geor-
gia, ArƟ cle 210, ArƟ cle 3. The law was published on 
03/11/2009.

joy the rights recognized by international legal 
acts. According to Article 217, Part 2 of the Crim-
inal Procedure Code, the victim has no right to 
appeal the plea deal.36 It is critical to assess if 
the legislative record in question infringes the 
victim's right to a fair trial. The victim values 
the sense of justice and the knowledge that the 
court considered his circumstances while de-
termining the punishment. Despite the fact that 
the victim does not have the right to appeal the 
decision on the plea bargain under the current 
procedural code, he is given the opportunity to 
provide the court with the approval of the plea 
bargain in writing or orally at the court session 
about the damage he suff ered as a result of the 
crime, and the plea bargain does not deprive 
the victim of the right to fi le a civil suit. To make 
a fair decision, it is important that the victim's 
position is known to the prosecutor in conclud-
ing a plea bargain. According to the Procedural 
Code, the prosecutor must consult with the vic-
tim before concluding the plea bargain and in-
form him of the conclusion of the plea bargain, 
about which the prosecutor draws up a proto-
col. It is important that the victim has rights in 
the plea bargain process so that his position is 
not completely ignored, and he should not have 
the right to veto the plea bargain. In accordance 
with international standards, the victim should 
have the opportunity to appear in court to hear 
his opinion, a similar opportunity is given to 
the victim according to the Criminal Procedure 
Code of Georgia.

3.3 Plea Bargain and the 
Judge's Role in Sentencing

Several provisions of the Criminal Code ad-
dress the question of plea bargaining. If the par-
ties reach a plea bargain, the court may impose 
a sentence shorter than the lowest limit of the 
penalty imposed by the relevant article of this 
Code, or another, lesser kind of punishment, ac-

36 Law of Georgia, Code of Criminal Procedure of Geor-
gia, ArƟ cle 210, ArƟ cle 2. The law was published on 
03/11/2009.
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cording to Article 55 of the Criminal Law Code.37 
Because there is no plea bargain between the 
parties, the mentioned norm opposes the con-
cept of individualization of punishment, be-
cause the court has no power to impose a mild-
er sentence than the one given by law. Even in 
the absence of a plea bargain, the court should 
have the authority to impose a lesser sentence 
than that prescribed by law, which will contrib-
ute to the practical application of the principle 
of individualization of punishment.38

In Georgian criminal law, the imposition of 
conditional punishment is linked to the parties 
reaching a plea bargain. According to Article 63, 
Part 1 of the Criminal Code, if the parties reach 
a plea bargain, the court has the authority to 
determine that the imposed sentence is con-
ditional. As a result, a plea bargain must be 
reached between the parties for the prescribed 
punishment to be considered. According to Ar-
ticle 63, Part 2 of the Criminal Code, if the con-
victed person has committed a particularly seri-
ous or intentionally serious crime, the imposed 
sentence may not be considered conditional, 
this norm contradicts Article 50, Part 5 of the 
Criminal Code of Georgia, which regulates part 
of the imposed punishment subject to consid-
eration and where no importance is attached 
to the seriousness of the crime committed. The 
contradiction between the two named norms 
should be decided in favor of part 5 of Article 
50 of the Criminal Code because it refers to a 
private case of the use of conditional sentence 
and, simultaneously, decides the issue in favor 
of the person.39

37 Law of Georgia, Criminal Code of Georgia, ArƟ cle 55. 
Law published on 22/07/1999. <hƩ ps://matsne.gov.
ge/ka/document/view/16426?publicaƟ on=243> 

38 Tkesheliadze, G., Lekveishvili, M., Nachkibia, G., To-
dua, N., Mchedlishvili-Hedrichi, K., Mamulashvili, G., 
Ivanidze, M., Sarkeulidze, I., Criminal Law General 
Part, Meridian Publishing House, TB, 2019, p. 600.

39 Law of Georgia, Criminal Code of Georgia, ArƟ cle 63, 
ArƟ cle 2, Code published on 22/07/1999. <hƩ ps://
matsne.gov.ge/ka/document/view/16426?publica-
Ɵ on=243> 

CONCLUSION

The discussion made it evident how signif-
icant plea deals are in Georgia, Germany, and 
America. Additionally, it became evident that 
the three states take various approaches to the 
problem of regulating plea bargains and had 
diff erent ideas on how to resolve it. Despite 
this institution's strengths, negative things 
that should be changed or corrected were 
brought to light.

In the United States of America, as can be 
seen from the paper, there are diff erent forms 
of a plea bargain, which were formed because 
of court practice and are still in use. Based on 
a plea bargain, a person loses and gives up the 
right to a fair trial, which is the most problemat-
ic issue, and the judge in America can ignore the 
type of punishment in the plea bargain, which 
makes the deal between the prosecutor and the 
accused unstable. Despite its drawbacks, a plea 
bargain shortens court proceedings, and the 
parties must spend less time and resources to 
reach an outcome. There is a prevailing view in 
America that the disappearance of a plea bar-
gain would be impermissible because it plays a 
more positive role in the litigation process than 
a negative one.

The law which regulates plea bargains in 
Germany is still controversial. It defi nes a strict 
legal framework within which plea bargains 
must be implemented. Yet neither the state nor 
the federal government has enough budget to 
ensure complete and detailed conduction of 
all stages of criminal proceedings. As a result, 
courts are overloaded, and the quality of justice 
may be harmed. Even though the representa-
tives of the German legal system are proud of 
their longstanding principles, following high 
principles is expensive. Something needs to be 
given up. Though the primary purpose of the 
traditional model of the German criminal jus-
tice system was to pursue the truth and justice 
with the active involvement of judges, the mod-
ern state faces various challenges and has to 
regulate many new areas of a complex society. 
The criminal justice system needs to be per-
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ceived as a regulatory tool that has the main 
goal of conducting effi  cient deterrence rather 
than applying strict retribution. 

In conclusion, it should be noted that in 
Georgian reality, it is important to conclude a 
plea bargain in such a way that the conviction 
of an innocent person is minimized. When con-
cluding a plea bargain, several problems arise 
in practice, including the issue of the limited 
authority of the prosecutor directly supervising 
the case. It would be preferable if the current 
rule is changed through legislative amend-
ments, the authority of the prosecutor directly 

supervising the case is increased in this regard, 
and the approval of the superior prosecutor is 
not required, at least in the case of less seri-
ous and serious crimes, ensuring the actual im-
plementation of the principle of speedy justice 
while not having a plea bargain. Existence re-
stricts the judge's ability to apply the concept 
of individualization of punishment genuinely 
and, if required, to be more humanitarian con-
sidering the purposes of the penalty or to uti-
lize such forms of criminal action as a condi-
tional sentence.
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