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ABSTRACT

In the legal interpretation of the grounds for setting aside arbitral
awards, the ambiguity in the recourse against an arbitral award is an issue
of genuine concern and relevance. The various amendments and judicial
precedents made under Section 34 in the Arbitration and Conciliation Act
1996 have provided a near end to the definition of Public Policy. Howev-
er, it is still an area that requires various changes to make the practice
of setting aside Arbitral awards an exception rather than a regular exer-
cise. One of the reasons for annulling or refusing to implement an arbitral
judgment is “patent illegality,” which has generated intense debate among
practitioners both in India and abroad. This research article discusses the
nuances in highlighting the flaws and loopholes contributing to the execu-
tion and non-execution of arbitral awards. This research article discusses
the jurisprudence and various precedents in the context of Patent Illegali-
ty under the Public Policy of India and how the Supreme Court of India, in
multiple instances, contradicted its judgments and provided a vagueness
in interpreting the setting aside of Arbitral Award in different scenarios.

KEYWORDS: Judicial Review, Patent Illegality, Arbitration
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INTRODUCTION

An act by the name of ‘The Arbitration and
Conciliation Act, 1996’ (“Principal Act” or “the
Act”) was enforced in India w.e.f. The 19t of Au-
gust 1996. The Act provided the settlement of
disputes by the most common form of alternate
dispute resolution mechanism, i.e., Arbitration.
To ensure justice, it was necessary that recourse
against a decision passed through the process
of Arbitration - called the Arbitral Award - ex-
ist. This was facilitated through Chapter VIl of
the Act. The sole section of this chapter - Sec-
tion 34, has been revamped by the Arbitration
and Conciliation Act (Amendment) Act, 2015 of
the AC Act (“Amending Act”). This amendment
was based on the recommendations given by
the Law Commission in its 246" Report! as a
result of three landmark judgments, namely
- ONGC vs. Saw Pipes (2003) 5 SCC 705, ONGC
Ltd. v. Western Geco International Ltd. (2014) 9
SCC 263, and Associated Builders vs. DDA (2015)
3 SCC 49. However, the amendment seems to
house multiple widely debated and conflicting
points in the courts.

PATENT ILLEGALITY AND
MEANING OF PUBLIC
POLICY IN INDIA

The ground of ‘Patent lIllegality’, amongst
other groups, has been debated in the Court of
India. In ONGC Vs. SAW Pipes?, the Apex Court
defined “patent illegality” in detail and brought
it within the realm of Indian public policy for
the first time. Before this interpretation, the un-
amended Act did not include the ground of ‘Pat-
ent Illegality’ to set aside an Arbitral Award. This
was done by broadening the only existing foun-
dation of ‘Public Policy and by interpreting the
ground from a post-amendment perspective.

Before the amendment, Section 34 of the

1 GOVERNMENT OF INDIA LAW COMMISSION OF INDIA.
(n.d.). https://lawcommissionofindia.nic.in/reports/
report246.pdf [Last seen: 06.10.2022].

2 (2003) 5 SCC 705.

Act provided grounds for setting aside an ar-
bitral award under clause (2)(v)(ii). The Court
could mention that such award conflicted with
the Public Policy of India. However, what consti-
tutes this Act or any enactment did not define
this. The phrase was open to interpretation in
an extensive sense, giving it the capacity to de-
velop and evolve along with the dynamic law.
Such evolution is visible upon reading the judg-
ments pronounced in this regard.

In the case of Renusagar Power Co. Ltd vs.
General Electric Co. 1994 SCC Supp (1) 644, in
paragraphs 67 and 76, a Three-Judge Bench of
the Apex Court interpreted the meaning of Pub-
lic Policy of India about the Foreign Exchange
and Regulation Act and the illegality of a for-
eign award under section 7(1)(b)(ii) of Foreign
Awards Act. After examining the two regula-
tions relating to Foreign Awards, it held that the
purpose of the Acts was to protect the coun-
try's economic interests, and hence any viola-
tion of such legislation would be against pub-
lic policy.

In ONGC Vs. Saw Pipes®, a Two-Judge Bench of
the Apex Court, considered the opinion as men-
tioned earlier but opined that interpretation of
the expression “public policy of India” must be
done in the context of the jurisdiction of Courts
where the validity of an Award is challenged,
unlike in a proceeding for the enforcement of a
foreign award as done in Renusagar case. Under
Paras 15, 20, 22, 28, and 31, it was held that, on the
principle that no narrow meaning should be given
to the expression “public policy of India” in the
case where an award that is challenged as mate-
rially different from a proceeding where a foreign
recognition is sought to be enforced. It was con-
cluded that a domestic arbitral award could be set
aside as “patently illegal” if it violates substantive
provisions of an Indian Law, the Principal Act (AC
Act), or the contract terms between the parties.

Again, in the case of McDermott Internation-
al Inc. v. Burn Standard Co. Ltd.%, a slight change
in the notion of what would be “public policy”
was noticed in the previous two cases. In ad-

3 (2003) 5 SCC 705.
4 (2006) 11 SCC 181.
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dition, the Court held that the scope of the ex-
pression would change based on the case and
the nature of the transaction in such case but
also held their ground in being bound by the
decision in the case of ONGC®.

Similarly, the Court, in the case of Centro-
trade Minerals & Metals Inc. v. Hindustan Cop-
per Ltd.%, followed its precedents and held that
violation of “public policy” should be consid-
ered as a valid ground to set the arbitral award
aside. However, it also pointed out that such
patent illegality must be found at the core of
the matter and should be, without doubt, not
fair or reasonable. Thus, if the Arbitrator has
not protected such ground, it would be liable to
be challenged under Section 34.

Further, a three-judge bench in ONGC Ltd. v.
Western Geco International Ltd.” in Paras 34, 35, 38
and 39 not only acknowledged the validity of the
dicta in Saw Pipes but also further held that the
expression of the fundamental policy of Indian
law is a comprehensive concept with multiple as-
pects included such as the judicial approach that
the Arbitrator must be following, the Principles of
Natural Justice the fundamental Wednesbury Prin-
ciples that are perversity and irrationality. These
aspects are to be kept in mind when it comes to
adjudicating the validity of an arbitral award.

A two-judge bench in Associate Builders Vs.
Delhi Development Authority® further added to
the existing interpretation that a disregard of a
decision of a Superior Court is violative of the
fundamental policy of Indian law in Para 18 to
26. Thus, the heading of “patent illegality” was
divided into three subheads through this judg-
ment as follows-

e Contravention of the substantive law of
India referable to section 28(1)(a) of the
Principal Act.

Contravention of the Arbitration Act.
Contravention of Section 28(3) of the
Arbitration Act, i.e., adherence to terms
of the contract.

Supra 4.

(2006) 11 SCC 245.
(2014) 9 SCC 263.
(2015) 3 SCC 49.

00N O W»n

NEW DEVELOPMENTS:
ANALYSIS

Newer judgments have also identified mul-
tiple factors that would be considered ‘Patent
Illegality’, thus becoming a valid ground to set
aside an arbitral award. However, there still
seems to be an ambiguity® in what exactly would
be reasonable to be construed as ‘Patent Ille-
gality’. In the recent judgment of I-Pay Clearing
Services Private Limited v. ICICI Bank Limited*°,
the Supreme Court stated that there must be a
finding on the issue under contention, not mere
reasoning. The rationale was that, without any
finding, reasoning alone could not cure a defect
in the award. The Court would then be unable
to exercise its power under Section 34(4) as the
record seems prima facie patently illegal.*

In another recent judgment, while setting
aside the award in the case of World Sport
Group (India), Private Ltd v Board of Control for
Cricket in India, Justice BP Colabawalla*? noted
that challenging an arbitral award was not the
same as filing an appeal, one of the grounds for
challenging a domestic arbitral award, even af-
ter the Act's amendment in 2015, was that it had
patent illegality.’®

Also, from another point of view, the recent

9 Prakash, A., & Dr Rajesh Bahuguna. (2020, March
11). Setting Aside of Arbitral Awards under section-34
of Indian Arbitration and Conciliation Act, 1996:
An... ResearchGate; unknown. https://www.
researchgate.net/publication/339842452 Setting
Aside_of Arbitral Awards_under_section-34_of
Indian_Arbitration_and_Conciliation_Act_1996
An_Ambiguity of Legal Interpretation [Last seen:
06.10.2022].

10 2022 Livelaw (SC) 2.

11 MISHRA, S. (2022, February 26). I-Pay Clearing
Services: Shedding Light On The Scope Of Section 34(4)
Of The Arbitration Act. Livelaw.in; Live Law. https://
www.livelaw.in/law-firms/deals/i-pay-arbitration-
act-uncitral-model-law-arbitral-tribunal-192880 [Last
seen: 06.10.2022].

12 Hakim, S. (2022, March 19). Patent Illegality: Bombay
High Court Sets Aside Arbitral Award Which Favoured
BCCl in IPL Telecast... Livelaw.in; Live Law. https://
www.livelaw.in/news-updates/bombay-high-court-
patent-illegality-set-side-arbital-award-bcci-ipl-
telecast-rights-194476 [Last seen: 06.10.2022].

13 Supra note.
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judgment restores the limited extent of involve-
ment that courts have under Section 34 of the
Act. The Division Bench’s observations mirrored
its approach to adjudicating an appeal, similar to
that of a civil court. Moreover, The Supreme Court
also reaffirmed the limited elements of patent il-
legality and Indian public policy, demonstrating
the counter posture maintained to support the
arbitral process rather than undermine faith in it.
Significantly, an arbitral award arising from a con-
struction dispute is often hindered by the debt-
or's propensity to file a motion to set aside the
award. During this time, the genuine award-hold-
er may face cash flow problems, which could have
a cascading effect on its participation in addition-
al projects. As a result, courts must consider these
variables and make every effort to resolve such
conflicts quickly.

The Court in Patel Engineering'* noted that
the amended section 34 provided an additional,
albeit narrowly defined, ground of patent ille-
gality for setting aside a domestic arbitration
award. However, this ground did not apply to
awards arising from international commercial
arbitrations under Part-1 of the 1996 Act. The
Court cited Associated Builders, saying that
drafting a contract’s provisions is essentially the
Arbitrator’s responsibility. Furthermore, it was
recognized that ‘patent illegality could not be
asserted to fight enforcement in foreign awards
under the New York Convention because it is
not an eligible ground under section 48 therein.
Only when the Arbitrator construes the contract
in a way that no fair-minded or reasonable per-
son would be considered patently illegal. The
latter is covered under the ground of ‘patent il-
legality in amended section 34.

Furthermore, the Supreme Court in PSA SI-
CAL Terminals Ltd. v. V.O. Chidambranar Port
Trust® ruled that the arbitral tribunal’s change
of law decision was based on “no evidence” and
“ignorance of key evidence,” rendering it irratio-
nal and subject to review.

14 Patel Engineering Ltd. v. North Eastern Electric Power
Corporation Ltd., 2020 SCC OnlLine SC 466.

15 PSA SICAL Terminals (P) Ltd. v. V.O. Chidambranar
Port Trust, 2021 SCC OnLine SC 508.

ANOMALIES UNDER

THE AC (AMENDMENT) ACT,
2015 - PROSPECTIVE

OR RETROSPECTIVE

Section 26 of the Amending Act states that
the Amending Act shall not apply retrospec-
tively to any arbitral proceeding unless the
parties agree to the contrary, i.e., it shall not
use proceedings commenced before the com-
mencement of the Amending Act. However, in
its second part, it makes itself applicable to
any proceeding concerning the arbitral pro-
ceeding commenced on or after the date of its
commencement. Nevertheless, the proceedings
would mean any such proceeding commenced
under Section 21 of the Act. The question of
the retrospective and prospective effect has
often been a matter of debate, even amongst
the judgments that have been pronounced in
the matter.

In the case of BCCl vs. Kochi?, such prospec-
tive and retrospective application was inter-
preted in Para 5, 39, and 75. The Court observed
that the section clearly distinguished between
arbitral and related court proceedings. In its
interpretation of the language of the Amend-
ing Act, it presented its opinion that in the first
part, the arbitral proceedings are provided for;
thus, the second part only refers to court pro-
ceedings that relate to the arbitral proceedings.
Therefore, they have held that the scheme of
the section is clear enough to indicate the pro-
spective nature of the application. Through this
judgment, the Apex Court made it clear that
such ‘Retrospective effect’ will be only about
the amended Section 36, which talks about the
stay of the Arbitral Award and not the other
amended provisions, including Section 34.

However, in the case of Ssangyong Engg. vs.
Construction Co. Ltd.', a Two-Judge bench gave
an opposing observation on this point in Para
19. They noticed that through prior judgments,
there was a change of ideology and that the
courts sought to do away with the expansion

16 (2018) 6 SCC 287.
17 (2019) 15 SCC 131/AIR 2019 SC 5041.
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of “public policy” and introduce the concept of
“patent illegality”, which has certain inherent
exceptions. Thus, they held that the amended
Section 34 would apply to any application in re-
lation to the award made post the amendment
regardless of the date of commencement of the
proceeding. So say, even if the proceeding had
commenced and the award had been given on
a date before the amending Act’s inception, the
amendment would still apply as long the appli-
cation seeking the setting aside of the award
was filed post the amending Act commencing.

Such opposing views as presented in the
Kochi Cricket Club Case and the Ssangyong
Engg. The case upon the point of Section 34 and
its applicability has presented an incoherent
front and no clarity upon the section’s retro-
spective nature or lack thereof. This also makes
matters of scope and jurisdiction a problem
given the polar opposite nature of the pre and
post-amendment grounds of challenge avail-
able against an arbitral award.

To provide context, the judicial interpreta-
tion of Section 34, before the amendment was
given through multiple judgments such as ONGC
Vs. Saw Pipes (2003) 5 SCC 705; McDermott In-
ternational Inc. v. Burn Standard Co. Ltd., (2006)
11 SCC 181; DDA v. R.S. Sharma and Co., (2008) 13
SCC 80; ONGC Ltd. v. Western Geco International
Ltd. (2014) 9 SCC 263; Associate Builders Vs. Del-
hi Development Authority (2015) 3 SCC 49; and
Centrotrade Minerals & Metal Inc. v. Hindustan
Copper Ltd. (2017) 2 SCC 228.

Through these, the courts have consistently
held that if a domestic arbitral award is contrary
to either the substantive provision of substan-
tive law or to conditions of the Arbitration Act
or terms of the Act between the parties, then
it is patently illegal and can be set aside. This
view in the above cases was consistent through
the levels of the Court with a minor addition
that the binding effect of the judgment of a Su-
perior Court being disregarded is also violative
of the fundamental policy of Indian Law.

18 Shetty, R. (2020, April 15). “Fundamental Poli-
cy of Indian Law” As Ground of Challenge to an
Arbitral Award and The Requireme. Mondag.

The clear distinction restricted by Section
26 of the Amending Act was made incompre-
hensible and unclear by the contradictions that
arose in the views of the Apex Court in the two
cases, i.e., the Kochi Cricket Club case and the
Ssangyong Engg. Case.

In a prior Judgement, it was implied that the
laws would act only prospectively when it came
to a matter of the appeal. In the case of Gari-
kapatti Veeraya vs. N. Subbiah Choudhury®, the
apex court held in para 23 that the appeals aris-
ing out of a suit instituted would form part of
one legal proceeding and since the right to ap-
peal was a substantive right. Such freedom is to
be governed by laws existing at the time the suit
was instituted rather than the time the appeal
was filed. It also held that such a right could
be taken away only by a subsequent enactment
that, intending to take it away, expressly pro-
vides for such removal of the request. Thus, yet
another contradiction arises as the second part
of Section 26 of the Amending Act was held to
imply retrospective application of the amend-
ment. However, this judgment supports the
principle that only procedural provisions can be
given a retrospective effect, such as Section 36
of the principal Act.

Finally, another amendment in 2019, Section
87 of the principal Act, was amended to clarify
the confusion regarding Section 34. The amend-
ed Section 87 provides that the Amending Act of
2015 will only have a future effect. That is to say;
the amendment would apply to proceedings
commenced after the amendment. It would not
apply to the judicial proceedings commenced
after the amendment if such proceeding is with
respect to a suit commenced before the amend-
ment of 2015.

com;ArgusPartners. https://www.mondag.com/india/
arbitration-dispute-resolution/917196/fundamental-
policy-of-indian-law39-as-ground-of-challenge-to-an-
arbitral-award-and-the-requirement-to-prove-loss-
in-a-claim-for-damages---a-perspective-through-de-
velopment-of-legal-principles#:~:text=In%20the%20
same%20judgment%2C%20the,fundamental%20pol-
icy%200f%20Indian%20law [Last seen: 06.10.2022].
19 AIR 1957 SC 540.
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POST AMENDMENT -
ANOMALIES, INCONSISTENCIES,
AND TINKERING WITH
PRINCIPLES SET OUT IN EARLIER
JUDGEMENTS

The decision in the Ssanyong Engg. Vs. Con-
struction Co. Ltd. case did create multiple con-
tradictions in the position of the law. However,
it is pertinent to note that the unamended Act,
including section 34, did apply in the case. Fur-
ther, it is an established principle that the cor-
rectness of an Apex Court interpretation of the
law would not be questioned. Thus, the dicta of
the Associate Builders case was upheld in the
Ssangyong case. It was held that the law viola-
tions or disregard for a binding judgment would
be valid grounds to appeal against an award
under Section 34. But there were also inherent
inconsistencies in the opinion. In the same case
of Ssangyong Engg., the Court held that specific
observations of Associated Builders are no lon-
ger suitable in the eyes of the law.

More contradiction arose when the Court in
Ssangyong Engg. Held that violation of substan-
tive law would not be a ground for challenging
the award post the amendment as it was de-
void of consideration for the provision made by
Section 28(1)(a) of the Principal Act, which re-
quires the Arbitral Tribunal to abide by the sub-
stantive law of India while deciding a dispute
referred to it. Thus the idea that the Arbitrator
had to follow the substantive law but any error
or non-compliance would not be a valid ground
to seek for such an award to be set aside.

The legislature did not intend to include
“error of law” as a separate reason for setting
aside domestic awards under Section 34(2)(b)
(ii) of the Act.? In reality, the Court’s view of
public policy is so broad that it could lead to
an avalanche of arbitral decisions being chal-
lenged in Indian courts. Section 34 of the Act
and the associated UNCITRAL Model Law rules
were arguably meant to restrict this judicial re-
view of the merits of the case to ensure the fi-
nality of arbitral rulings on the merits. The ratio

20 (1999) 9 SCC 283.

of the verdict does not correspond to the Act’s
goal. Some authors advocate for a middle path.
According to them, the so-called “mistake obvi-
ous on the face of record” test should be used
as an “all-weather” solution.> However, given
the thorough scope of the justifications listed
in Section 34, such a solution is redundant.?

The contradictions continued to be a prob-
lem for the parties opting for Arbitration even
in the post-amendment context. The Apex Court
in DAME vs. DMRCZ, in paras 26 and 27 held the
illegality must be in the core issue and not ev-
ery error of law?* or the erroneous application
thereof would constitute a ‘patent illegality.
It further went on to say that such infringe-
ment should be against public policy or inter-
est. It held, therefore, that unless the decision
reached by the Arbitrator is so flawed, it cannot
be made possible or is unreasonable, or there is
an error of jurisdiction by the Arbitrator due to
overstepping of the contract, there would be no
ground to re-try the matter for the award. How-
ever, they also held that any decision for the
arbitral award must be elucidated and should
be based on consideration of all available evi-
dence. In conclusion, they held that the award
must be erroneous to the effect of “shocking
the conscience of the court” or should be inher-
ently immoral to be liable to be set aside.

The judgment in DAME upheld the Ssangyong
Engg. Decision without thought denoted a very
narrow meaning to the concept of “public policy
of India”, which was again adopted by Renusagar
with no consideration being given to the other

21 A. Kurup, “Reposing faith in the arbitral process:
A restrained exercise of judicial discretion when
construing the ‘public policy of India’”, 4(3) Company
Law Journal (2003), at 147.

22 Padmanabhan, A. (n.d.). Analysis of Section 34 of
the Arbitration and Conciliation Act — Setting Aside
of Arbitral Award and Courts’ Interference: An
Evaluation with Case Laws. http://www.manupatra.
com/roundup/326/Articles/Arbitration.pdf [Last
seen: 06.10.2022].

23 2021 SCC Online SC 695.

24 Malhotra, 0., 2022. The Scope of Public Policy under
the Arbitration and Conciliation Act, 1996. [online]
Docs.manupatra.in. http://docs.manupatra.in/
newsline/articles/Upload/BBDF2776-0E16-457D-
9337-FA6D4FOFD303.pdf [Last seen: 06.10.2022].
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judgments passed. Such a narrowed perspec-
tive that limited the grounds for appeal against
the arbitral award was further continued as the
settled proposition with no consideration given
to the previous interpretations and ratios.

CONCLUSION

In light of the anomalies mentioned earlier,
the judgment in Kochi Cricket Club interpreting
section 26 of the amending Act in Para 5,39 and 75
and a contrary opinion in Ssangyong Engg. (supra)
in Para 19, which renders the first part of section
26 of the Amending Act otiose and redundant.

The opinion in Ssanyong Engg. (supra) in-
terpreting amended section 34 while tinkering
with judicial opinion in a series of judgments
ONGC Vs. Saw Pipes (2003) 5 SCC 705; McDer-
mott International Inc. v. Burn Standard Co. Ltd.,
(2006) 11 SCC 181; Centrotrade Minerals & Met-
als Inc. v. Hindustan Copper Ltd.-I (DB) (2006) 11
SCC 245; DDA v. R.S. Sharma and Co., (2008) 13
SCC 80; ONGC Ltd. v. Western Geco International
Ltd. (2014) 9 SCC 263; Associate Builders Vs. Del-
hi Development Authority (2015) 3 SCC 49; and
Centrotrade Minerals & Metal Inc. v. Hindustan
Copper Ltd.,-1l (FB) (2017) 2 SCC 228 interpreting
unamended section 34 requires clarification by
reconsideration by a Larger Bench.

The judgment in DAME (supra) follows
Ssangyong Engg. (supra) blindfolded, resurrect-
ing the narrow meaning of the expression of
“public policy of India” rendered in Renusagar
(supra) completely ignoring the dicta of un-
amended section 34 from Saw Pipes (supra) to
Centrotrade (supra) requires immediate clarifi-
cation and consideration.

The judgment in Patel Engineering con-
tinues the emerging judicial trend of estab-
lishing a pro-enforcement Indian arbitration
regime, which commenced with the decisions
in Associated Builders and Ssangyong Engi-
neering. Interestingly, while section 34 of the
Act has been recently amended by the 2019
amendment, the legislature has not modified
the sub-section(2A).2® It shows their intent to

25 IndiaCorpLaw. (2020, September 30). IndiaCorpLaw.

limit judicial intervention on the ground of
‘patent illegality, in cases of awards rendered
in purely domestic arbitrations as 2015 amend-
ments, along with the judicial precedents of As-
sociated Builders and Ssangyong Engineering.

Furthermore, the Supreme Court in Delhi
Airport Metro Express Private Limited vs. Del-
hi Metro Rail Corporation Limited® upheld the
arbitral tribunal’s findings, stating, “As the ar-
bitrator is the sole judge of the quality as well
as quantity of the evidence, the task of being a
judge on the evidence before the Tribunal does
not fall upon the court in the exercise of its ju-
risdiction under Section 34" As a result, pub-
lic authorities must now exercise caution. They
should not hide behind the private partner’s
mistakes, mutual waivers, or the signing of ad-
ditional agreements. The tremendous legal and
financial ramifications of public authority’s ac-
tions of omission and commission should be
anticipated and envisioned from the start.

Moreover, from the case of PSA Sical and
SEAMAN?, it can be interpreted that the courts
will be able to protect the principles of inher-
ent equity constructively and sensibly, also in
quasi-judicial actions such as arbitration law,
with this extended purview. The insertion of the
phrase “patent illegality” was, without a doubt,
a significant step forward by the lawmakers.
However, it's worth noting that the reasoning
doesn’t say whether a limited or broad inter-
pretation would prompt the Court to intervene
and overturn the arbitral verdict. Furthermore,
regardless matter how little or comprehensive
the contract’s understanding is, it will not re-
sult in a breach of public policy or perversity of
the award. It is also important to note that the
Court did not categorically specify which ground
of Section 34 of the Act the impugned award is
set aside on, as the Court set aside an award
upon that pretense of a broad interpretation of
clause 23, which is not possible, resulting in a
legal infirmity in the judgment.

https://indiacorplaw.in/2020/09/scope-of-patent-
illegality-in-refusing-enforcement-of-arbitral-awards.
html [Last seen: 06.10.2022].

26 Civil Appeal No.5627/2021 (arising out of SLP (C) No.
4115/2019).

27 2020 SCC OnLine SC 451.
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Now, recently in Haryana Urban Develop-
ment Authority, Karnal v. M/s. Mehta Construc-
tion Company and Another?, the SC held that
aside from the grounds listed in Section 34(2)
(b) of the Arbitration and Conciliation Act, 2013
(the “Act”), an arbitral award can only be over-
turned if it is vitiated by patent illegality, not by
the erroneous application of law or misappre-
ciation of facts.

The legislation states that the courts may
only intervene with an arbitral award on the
grounds outlined in Section 34 of the Arbitration
Act. Furthermore, if two opposing viewpoints
are available on a subject, the courts may not

overturn the arbitral ruling simply because the
opposite view appears to be more reasonable.
To bring India’s arbitral regime up to par with
other modern jurisdictions, Indian courts must
understand the goals of Arbitration and display
restraint in examining arbitral verdicts.

The courts have gone back and forth in
their interpretation of this provision. A single
“correct” interpretation is yet to emerge or be
established from the plethora of judgments
passed in this regard. There is much of a need
to streamline the scope and meaning of patent
illegality amidst the inconsistencies resulting
from the interpretations’ multiple deviations.

28 Haryana Urban Development Authority, Karnal v. M/s.
Mehta Construction Company and Anr. (2022 LiveLaw

(SC) 348).
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ABSTRACT

Demand deposits (current accounts) are crucial to banks activi-
ty, particularly with regards to granting loans. For commercial banks,
the primary source of funds is bank deposits. This article attempts
to analyze and discuss the legal nature of the demand deposit con-
tract, with a particular focus on the widely agreed upon characteri-
zation of this contract as a loan contract in all today’s legal systems
(Common law, Civil law, Islamic law and hybrid legal systems). After
discussing the arguments and building blocks of the loan theory and
examining the essence of both contracts through the lenses of eco-
nomics, law and Islamic jurisprudence, this paper concludes that the
demand deposit contract cannot be considered a loan contract, with
supporting arguments from economic, legal and Islamic jurispruden-
tial perspectives.

KEYWORDS: Demand deposit contract, Loan contract, Civil law,
Common law, Islamic law and jurisprudence
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INTRODUCTION

Money deposit operations are legal ac-
tions between the bank and the customer,
and not just a physical procedure that is lim-
ited to the customer handing over the money
to the bank employee (or transfer funds), and
then recovering it whenever he wants, or as
agreed upon.

Given that the bank deposit is distinguished
by a set of characteristics; the jurisprudence
differed about its legal nature. There are those
who consider it a complete deposit to which
the general rules stipulated in the Civil Code
are applied, while another part of the juris-
prudence considers it an abnormal or irregular
deposit, because the bank is not obligated to
return the same deposit, but rather to return a
similar or an equal to it. As for the third opin-
ion, which is the overwhelmingly accepted and
adopted one, they consider it a loan because of
the financial conduct of the bank regarding the
use of the deposited money as its own implying
and assuming a transfer of ownership of the de-
posited amounts from the customer to the bank
upon deposit.

By adopting a descriptive analytical ap-
proach, the article explores the roots and back-
ground of the widely established characteriza-
tion of the demand deposit as a loan contract
in all today’s legal systems (Common Law, Civil
Law, Islamic Law and hybrid legal systems). The
paper looks into the economic and legal ele-
ments of the demand deposit with the aim to
detect its characteristic distinctive features in
comparison with the loan contract. This paper
makes a unique contribution by examining the
demand deposit contract from economic, legal
and Islamic jurisprudential perspectives. It dis-
cusses the arguments put forward in support
of the characterization of the demand deposit
as a loan contract, provides compelling argu-
ments to refute this characterization and con-
cludes that the demand deposit cannot be a
loan contract.

Prior research on the subject of Huerta de

Soto' (2006) and Bagus & Howden (2009 20133)
mostly revolved around the fractional reserve
banking system and whether it should be con-
sidered fraudulent or illegal, with the proposi-
tion of a full (100%) reserve system as a solu-
tion to remedy that. Huerta de Soto provided
compelling arguments to support the charac-
terization of the demand deposit as an irregu-
lar deposit contract, and this article expands on
his work by delving deeper into the loan theory
in order to expose its inherent flaws and loop-
holes from the perspectives of economics, law
and Islamic jurisprudence. Even argumentative
papers of Rozeff*(2010) and Huber5(2013) in re-
sponse to the full reserve banking proponents
focused merely on putting forward arguments
against the full reserve system from an eco-
nomic perspective, largely ignoring the legal
perspective (and in the case of my article the
Islamic jurisprudential perspective). These dis-
cussions did not address some major economic,
legal and Islamic jurisprudential issues related
to the characterization of the demand deposit
as a loan contract (which is essentially known
to be the main driver of the fractional reserve
banking system).

Since the core element of this article is to
discuss the characterization of the demand de-
posit account as a loan contract, the first sec-
tion describes the basic economic concept of

1 J. Huerta de Soto, Money, Bank Credit, and Economic
Cycles. Ludwig Von Mises Institute, Auburn, AL., 2006.
2 P. Bagus & D. Howden, ‘The Legitimacy of Loan

Maturity Mismatching: A Risky, but not Fraudulent,
Undertaking’. Journal of Business Ethics, vol. 90 no.
3, 2009, pp. 399-406, http://dx.doi.org/10.1007/
$10551-009-0050-z

3 P. Bagus & D. Howden, ‘Deposits, Loans and Banking:
Clarifying the Debate’, The American Journal of
Economics and Sociology, vol. 72, no. 3, 2013, pp.
627-644, http://dx.doi.org/10.1111/ajes.12023

4 M. Rozeff, ‘Rothbard on Fractional Reserve Banking:
A Critique’, The Independent Review, vol. 14, no. 4,
2010, pp. 497-512, https://www.independent.org/
pdf/tir/tir_14 04 _02_ rozeff.pdf [Last seen: 18 April
2022].

5 J. Huber, ‘Notes on the occasion of reading Jesus
Huerta de Soto’. Sovereignmoney, 2013, https://
sovereignmoney.site/notes-on-huerta-de-soto-and-
neo-austrian-school/ [Last seen: 15 August 2022].
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a demand deposit. Section two presents an
overview of the stance of all different legal sys-
tems on the classification of this contract. The
final part of this article tackles the subject mat-
ter with a thorough and detailed discussion of
the characterization of the demand deposit as
a loan contract from these three different (yet
interlocked) perspectives: economics, law and
Islamic jurisprudence.

2. THE ECONOMIC CONCEPT
OF THE DEMAND DEPQOSIT

Deposit (the noun) in English language is
defined in the Merriam Webster dictionary as
‘the state of being deposited, something placed
for safekeeping: such as money deposited in
a bank’. The Britannica dictionary defines it as
‘an amount of money that is put in a bank ac-
count), so the deposit is what is deposited - i.e.
left - whether it is money or other things with
the one who keeps it, in order to return it to the
one who deposited it whenever he asks for it.

In Islamic Jurisprudence ‘Figh’ Deposit is
called Wadiah, which is defined as money en-
trusted to others for safekeeping; That is, mon-
ey that a person ‘the owner’ took and handed
over to someone else to keep it safe and re-
turn it to him when called upon. In other words,
it is simply transferring the preservation (safe
keeping) of the owned thing that can be trans-
ferred, such as animals, house furniture, gold
and silver, to be entrusted to the depositary. In
this covenant or contract depositing does not
involve the transfer of ownership itself as in
selling and buying, gift, charity, mortgage and
other contracts in which the property (title) is
transferred from one person to another.

In short, wadiah according to the Hanafi
school is to delegate and entrust someone else
to protect and safe keep his money, for the Ma-
likis it is to authorize and entrust the safe keep-
ing and preservation of money, and according
to the Shafi'is it is the contract that requires
safe keeping. Similarly, the Hanbalis define it
as an authorization — procuration - to preserve

and safe keep, benevolently.®

In economics, deposit can be defined as ev-
erything that individuals or organizations put in
banks temporarily, short or long, for the pur-
pose of safekeeping. These deposits are often
embodied in the form of legal money, although
they can sometimes take other forms. The de-
mand deposit, which is also called the current
deposit or the current account (even checking
account and transaction account in some coun-
tries), is considered one of the most common
bank deposits, as it represents the largest part
of the bank’s resources. It is an agreement be-
tween the bank and the customer according
to which the latter deposits a sum of money
with the bank, provided that he has the right
to withdraw it upon request. Demand deposits
have characteristics that distinguish them from
other deposits, and as its name indicates, these
deposits are always at the disposal of their
owners, who can resort to withdrawing them
in whole or in part whenever they want, and
without prior notice - this is true for almost all
forms of current accounts —.

The deposit, even if it is in the possession
of the bank, is at the absolute disposal of its
owner. The bank is not entitled to impose re-
strictions or conditions on its owner during the
withdrawal, and it may not use any argument
that would constitute an obstacle for deposi-
tors to use these deposits. In return for this
feature, the owners of this type of deposit can-
not benefit from interests. They cannot impose
this on banks due to the nature of this type of
deposit, even though the bank can use these
deposits to make loans, and nothing prevents
it from doing so. This banking practice enables
banks to exploit and use inexpensive financial
resources allowing for expansion of loans at a
relatively very low cost. This underlines the im-

6 A, Al-Jaziri, Kitab al-Figh 'ala al-Madhahib al-Arba‘a,
vol, 3, 2nd edn, Dar Al-Kotob Al-ilmiya, Beirut,
Lebanon, 2003, pp. 219-220, https://waafeya.net/
book.php?bid=5423 [Last seen: 21 October 2022].

7 J. Woerner, ‘Demand deposit account in banking’,
Study [website], https://study.com/learn/lesson/
what-is-a-demand-deposit.html [Last seen: 21
February 2022].
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portance of this type of deposit, as it constitute
the main source of money and loan expansion
in banking activity, making the bulk of its exter-
nal resources.?

Demand deposits make up most of a partic-
ular measure of the money supply—M1°. As of
October 2022, the total amount of demand de-
posit accounts in the U.S. was $5.26 trillion. This
compares to $1.4 trillion five years ago and $733
billion 10 years ago.”°

3. THE LEGAL
CHARACTERIZATION
OF THE DEMAND DEPQOSIT

This section portrays the current legally
accepted characterization of the demand de-
posit account in different legal systems and
jurisprudences.

Before going through the modern era’s le-
gal characterization of the demand deposit, it
has to be noted that Roman legal tradition de-
scribed in detail the covenant of monetary ‘de-
mand’ deposit and the principles that govern it,
along with the crucial differences between this
contract and other legal contracts, such as the
loan. Roman bankers’ operations included two
different types of contract. The first one was in
the form of a deposit, which involved no right to
interest and obliged the depositary to maintain
the full, continuous availability of the money in
favor of the depositor, who had absolute privi-
lege in the case of bankruptcy. And, the second
form of operation they carried out was receiv-
ing loans, which obligated the banker to pay
interest to lenders, who lacked all privileges in

8 Corporate finance institute team, ‘Demand deposit’,
Corporatefinanceinstitute [website], https://
corporatefinanceinstitute.com/resources/wealth-
management/demand-deposit/ [Last seen: 11 May
2022].

9 Federal Reserve, Money Stock Measures — H.6
Release, Federal Reserve [website], https://www.
federalreserve.gov/releases/h6/current/default.htm
[Last seen: 25 October 2022].

10 Federal Reserve Economic Data, Demand deposits
(WDNNS), FRED [website], https://fred.stlouisfed.
org/series/WDDNS [Last seen: 25 October 2022].

the case of bankruptcy. This offers an unequiv-
ocal clarity in the distinction between the two
contracts."

3.1. Common law — English Law

Acting as a depository for the money of
members of the public is essentially the most
basic service a bank can provide. Commercial
banking is based on this service; as it provides
a legal definition for banking. The public gen-
erally holds its deposits with banks in the form
of accounts. As a matter of English law current
account holders are entitled by contract to de-
mand cash over the bank's counter and to have
checks (cheques) honored and collected.

The characterization of the demand deposit
account as a loan comes from the identification
of the relationship between customer and bank
in relation to the current account as basically
that of creditor and debtor. That is why banks
can be served (third party debt/garnishee or-
ders) by the judgment creditors of its custom-
ers. This means that a third party debt/garnish-
ee order obliges the bank to pay the judgment
creditor rather than its customer what is owed.”

In common law, other important obliga-
tions associated with the current account are
contained in the classic statement in the judg-
ment of Atkin L) in Joachimson v. Swiss Bank
Corp., (1921):

“The bank undertakes to receive money and
to collect bills for its customer's account. The
proceeds so received are not to be held in trust
for the customer, but the bank borrows the pro-
ceeds and undertakes to repay them. The prom-
ise to repay is to repay at the branch of the bank
where the account is kept, and during banking
hours. It includes a promise to repay any part of
the amount due against the written order of the
customer addressed to the bank at the branch,
and as such written orders may be outstanding in

11 Huerta de Soto, pp. 34-35.

12 R. Cranston, Principles of Banking Law, 2nd edn,
Oxford University Press, Oxford, 2002, p. 159.

13 Ibid, p. 160.
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the ordinary course of business for two or three
days, it is a term of the contract that the bank
will not cease to do business with the customer
except upon reasonable notice. The customer on
his part undertakes to exercise reasonable care
in executing his written orders so as not to mis-
lead the bank or facilitate forgery”*

The legal position in relation to the bank-
er-customer is largely expressed as being con-
stituted by implied terms.”

Going back in the common law precedents’
history, Foley v. Hill was a historical develop-
ment when, in 1848, the House of Lords char-
acterized the banker-customer relationship as
fundamentally a debtor-creditor relationship.
This enabled banks to treat money deposited
with them as their own. Consequently, the only
obligation they had was to return an equivalent
amount. This brushed aside all rival character-
izations—bailment, trust, or agency— on the
grounds of limitations on how the moneys could
be employed which was essentially incompati-
ble with the envisaged ownership of the depos-
ited money by the bank. As Lord Cottenham LC
noted, the characterization of the bank as debt-
or meant the money placed in the custody of a
banker is, to all intents and purposes, the mon-
ey of the banker, to do with it as he pleases; he
is guilty of no breach of trust in employing it

Lord Cottenham LC said:

“Money, when paid into a bank, ceases alto-
gether to be the money of the principal; it is by
then the money of the banker, who is bound to
return an equivalent by paying a similar sum to
that deposited with him when he is asked for it.
The money paid into a banker’s is money known
by the principal to be placed there for the pur-
pose of being under the control of the banker; it
is then the banker’s money; he is known to deal
with it as his own; he makes what profit of it he
can, which profit he retains to himself, paying
back only the principal, according to the custom

14 Joachimson v Swiss Bank Corporation [1921] 3 KB 110,
p. 127.

15 E.P. Ellinger, E. Lomnicka & C. Hare, Ellinger's Modern
Banking Law, 5th edn, Oxford University Press, Oxford,
2011, pp. 121-122.

16 Cranston, p. 131.

of bankers in some places, or the principal and
a small rate of interest, according to the custom
of bankers in other places. The money placed in
custody of a banker is, to all intents and pur-
poses, the money of the banker, to do with it as
he pleases; he is guilty of no breach of trust in
employing it; he is not answerable to the princi-
pal if he puts it into jeopardy, if he engages in a
hazardous speculation; he is not bound to keep
it or deal with it as the property of his principal;
but he is, of course, answerable for the amount,
because he has contracted, having received that
money, to repay to the principal, when demand-
ed, a sum equivalent to that paid into his hands.
That has been the subject of discussion in vari-
ous cases, and that has been established to be
the relative situation of banker and customer.
That being established to be the relative situa-
tions of banker and customer, the banker is not
an agent or factor, but he is a debtor”"”

3.2. Civil law — French Law and
Spanish Law

In French law, when explaining deposits re-
ceived by banks Article 02 of the Law n°® 84-46
of January 24, 1984 relating to the activity and
control of credit institutions stipulates ‘Funds
received from the public are considered to be
funds that a person collects from a third party,
in particular in the form of deposits, with the
right to use them for their own account, but on
condition that they be returned.®

Similarly, in Spanish law we find that the
Law 10/2014 of 26 June 2014 on the regulation,
supervision and solvency of credit institutions
defines credit institutions by mentioning their
exclusive job of collecting funds from the public
to be used in granting loans, Article 01 stipu-
lates ‘Credit institutions are authorized compa-
nies whose activity consists of receiving depos-

17 Foley v. Hill. (1848) 2 HLC 28. 9 ER 1002, p. 36.

18 Loi n°® 84-46 du 24 janvier 1984 relative a I'activité
et au contréle des établissements de crédit,
Article 2, https://www.legifrance.gouv.fr/loda/id/
JORFTEXT000000504724/ [Last seen: 13 January
2022].
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its or other reimbursable funds from the public
and of granting loans on their own account™.
Moreover, Article 309 of the Spanish Commer-
cial Code stipulates that:

“Provided, with the consent of the depositor,
the depositary of the goods subject to deposit
disposes of these, either for himself or his busi-
ness, or for the operations he is entrusted, the
rights and obligations inherent to depositor and
depositary shall cease, and the rules and provi-
sions applicable to business loans or agencies
or the contract in substitution of the deposit
into which they may have entered, shall apply”?°

3.3. Arab hybrid legal systems —
a mixture of civil law and Islamic
‘sharia law’

Many Arab legislations defined the cash bank
deposit in its commercial law, or in a law specific
to banking - bank operations -, as in Article 301
of the Egyptian Trade Law which stipulates that
‘a cash deposit is a contract that authorizes the
bank to own the deposited money and use of it
in accordance with its activity, with an obligation
to return the same amount to the depositor in ac-
cordance with the terms of the contract.”

Article 339 of the Omani Commercial Law
defines a cash bank deposit as ‘a cash deposit,
a contract that authorizes the bank to own the
money deposited with itand to deploy and use it
in accordance with its professional activity with
an obligation to return the same amount to the

19 Law No. 10/2014 of 26 June 2014 on the regulation,
supervision and solvency of credit institutions
(Boletin Oficial del Estado 27 June 2014), Article 1,
https://www.bde.es/f/webbde/INF/MenuHorizontal/
Normativa/eng/ficheros/Ley_10 2014 LOSSEC.PDF
[Last seen: 13 January 2022].

20 Royal decree of 22 August 1885, issuing Spanish
code of commerce, English translation, 2012, Article
309, available at: https://www.mjusticia.gob.es/
es/AreaTematica/DocumentacionPublicaciones/
Documents/Code_of Comerce_(Codigo_de
Comercio).PDF [Last seen: 15 February 2022].

21 Law No. 17 of 1999 issuing the Egyptian Trade Law,
Article 301, https://www.ilo.org/dyn/natlex/natlex4.
detail?p_isn=54063&p _lang=en [Last seen: 15 March
2022].

depositor and the refund shall be in the same
type of currency.?? And that is exactly what Ar-
ticle 115 of the Jordanian Commercial Law stip-
ulates in its first paragraph; stating that, ‘The
bank that receives as a deposit a sum of mon-
ey becomes its property, and it must return it
with an equivalent value in one payment or in
installments at the depositor’s first request, or
according to the conditions, dates or prior no-
tification specified in the contract,? and this is
similar to what is stipulated in Article 307 of the
Lebanese Commercial Code as well.* Articles
414 and 416 of the Qatar Commercial Law? pro-
vide similar concepts and rules stating that the
ownership of the deposited money shifts from
the hands of the current account holder to the
bank. Article 992 of the UAE civil code stipulates
that ‘If the property bailed (deposited) is a sum
of money or a thing which can be destroyed by
use and the depositor permits the depository
to use it, it shall be regarded as a contract of
loan/?® And similar conceptualization can be
found in the Syrian Law in Article 402, and the
Libyan Law in Article 232.

The Algerian legislator set a definition of the
deposit in the Civil Code (1975), similar to oth-
er Arab legislations, Article 590 stipulates that
‘a deposit is a contract whereby the depositor
delivers something transferred to the deposi-
tor, provided that he maintains and safe keeps

22 Oman Royal decree No. 55/90 of 1990 issuing the
Commercial Law, Article 339, https://omanportal.
gov.om/wps/wcm/connect/7b72e2d8-ba8e-48d4-
b44e-c7c3570b639b/OMAN+I+COMMERCIAL+law].
pdf?MOD=AJPERES [Last seen: 16 March 2022].

23 Jordan Commercial Law No. 12 of 1966, Article 115,
https://magam.najah.edu/legislation/16/ [Last seen:
16 March 2022].

24 Lebanese Code of Commerce legislative-decree
No. 304 of 24/12/1942, Article 307, http://www.e-
lawyerassistance.com/LegislationsPDF/lebanon/
commercialcodeAr.pdf [Last seen: 16 March 2022].

25 Qatar Commercial Law No. 27 of 2006, Articles
414-416, https://wipolex.wipo.int/en/legislation/
details/10390 [Last seen: 16 March 2022].

26 Federal Law No. 5 of 1985 on the Civil Transactions
Law of the United Arab Emirates, Article 992, https://
legaladviceme.com/legislation/126/uae-federal-law-
5-0f-1985-on-civil-transactions-law-of-united-arab-
emirates [Last seen: 17 March 2022].
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it for a period of time.” However, Article 598 of
the Algerian Civil Code, which explores types of
deposits, states that ‘if the deposit is a sum of
money, or something else that is consumed and
the depositor is authorized to use it, the con-
tract is considered a loan.?® Now the Algerian
Money and Credit Law of 2003, defines banking
operations according to Article 66 as following
‘Banking operations include receiving money
from the public and loan operations, as well as
providing and managing means of payment.?
Furthermore, Article 67 states ‘Money received
from the public is considered money received
from others, especially in the form of deposits
with the right to use them for the account of the
recipient, provided they are returned.*® Unsur-
prisingly, the Algerian legislator’'s definition of
money deposits is largely similar to the afore-
mentioned French law.

3.4. Contemporary Islamic
financial jurisprudence opinion

The overwhelming majority of modern ju-
rists and scholars identify the demand deposit
as a loan contract,® which was approved by the
Council of the International Islamic Figh (juris-
prudence). The council declared in its 9th ses-
sion in Abu Dhabi, United Arab Emirates, that:

“Demand deposits (current accounts)
whether at Islamic banks or conventional (usu-
ry-based) banks, are considered as loans in the
Sharia perspective, since the bank receiving

27 Algerian Civil Code, order No. 75-58 of September
the 26th 1975, Article 590, https://www.trans-lex.
org/603300/_/algerian-civil-code-order-no-75-58-
of-september-the-26th-1975/ [Last seen: 17 March
2022].

28 Ibid, Article 598.

29 Algerian Order 03-11 of August 26th, 2003, relating
to Money and Credit, Article 66, https://www.
commerce.gov.dz/ar/reglementation/ordonnance-n-
deg-03-11

30 Ibid, Article 67.

31 A.S. Abu Sarhan, ‘Al-takyif al-fighi lil hissab al-jari
wa atharihi’, Majalat dirassat, ouloum al-sharia wal
ganoun, vol. 45, no. 4:4, 2018, https://eservices.
ju.edu.jo/SLS/Article/FullText/14575?volume=45&iss
ue=4 [Last seen: 20 March 2022].

these deposits is answerable for their safety and
is Sharia bound to returning them on call. The
ruling applicable to the loan is not affected by
the bank’s (borrower) solvency or otherwise” *

Proponents of this characterization put for-

ward two main arguments:

1. The current account, even if it is called
a deposit, is in fact a loan. Because the
meaning of the loan is verified in it: as the
bank owns the money deposited in the
current account, and has the right to use
it, with the obligation of returning a similar
amount upon demand, and this is the
meaning of the loan, this is in contrast to
the deposit in the figh terminology, which
is money that is placed with a person for
the purpose of preservation, with no right
to use it, and an obligation to return it ‘the
particular deposited good’ to its owner.
And the jurisprudence ‘figh’ rule says “The
essence of the contract is based on the
purposes and meanings, not the words
and premises.”

2. The bank is a guarantor ‘responsible’
of the amounts deposited in current
accounts if they are damaged or lost,
whether that was due to negligence or
not, which is in accordance with the loan
contract. This is unlike the deposit from
the jurisprudential point of view, as it is
a trusteeship or custody, the depository
does not guarantee it except in case of
infringement or negligence.®

4. DISCUSSION OF THE
CHARACTERIZATION OF THE
DEMAND DEPQGSIT ACCOUNT

| must draw the attention to the fact that this
discussion (and the article in its entirety) deals
with the demand deposit (current account) and

32 The Council of the International Islamic Figh, Bank
Deposits (Bank Accounts), 1995, April 6, para. 1, iifa-
aifi  [website], https://iifa-aifi.org/en/32511.html
[Last seen: 21 March 2022].

33 Abu Sarhan, p. 177.
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not the other types of deposit contracts (time
deposit and all its subtypes). In addition to
that, keep in mind that both conventional and
Islamic banks operate under the fractional re-
serve system (they do not keep 100% reserves),
which is relevant to the ensuing discussion.

All today’s legal systems and the majority of
jurists consider the current account (demand
deposit) as a loan contract, as displayed in the
previous part of this article, and in an effort
to challenge this characterization, this part of
the research paper will discuss this concep-
tualization by providing solid arguments from
economic and legal perspectives, as well as the
Islamic jurisprudence viewpoint.

First, we can all agree that there is an objec-
tive nature of legal concepts such as “depos-
it”, “loan” and “property.” Hence the essence of
loan and deposit exists independently of sub-
jective interpretations.

It is very important to draw the attention
to the fact that the debtor-creditor character-
ization adopted by all legislations and legal
systems contradicts many aspects of the debt-
or-creditor covenant. Evidently, the bank can-
not be obliged to seek out its creditor, or to re-
pay the loan it was due as soon as the customer
had had the money paid into its account. On the
contrary, unlike any ordinary creditor, the cus-
tomer have no right to demand repayment of
the deposit at any time and place. Rather, it was
blatantly established that the bank’s obligation
was not a debt pure and simple, in a way that
would permit the customer to sue for it without
warning, but rather a debt for which demand
had to be made, and at the branch linked with
the account (where it was opened and held).
Under the umbrella of practical business neces-
sity, the leading legal authority resorted to cus-
toms of bankers and the course of business to
explain the discrepancies with ordinary debt-
or-creditor law.** But this raises an intriguing
question, shouldn’t the leading authority take
into account the interests and vulnerabilities
of the customer? Basing a jurisprudence on the
course of business and custom of bankers is

34 Cranston, p. 132.

sound and understandable, only when dealing
with business law matters, in which both par-
ties are conducting a commercial and business
activity. That is why, even proponents of the
characterization of the demand deposit as a
loan contract admit that bending the ordinary
law of debtor-creditor to shelter and take in the
bank-customer relationship might engender
confusion and ambiguity around this relation-
ship and the nature of the deposit-taking activ-
ity of the bank.

Commenting on Foley v. Hill, Lord Chorley
concisely noted that the lack of development
of modern contract law in 1848 led the judges
to accept and endorse the long-established
cause of action in debt as an explanation of the
bank-customer relationship.®

Furthermore, it appears that the basis for
this jurisprudence is in contract. In fact, they
established that contract dominates the law
relating to the customer's money deposit with
the bank. In Bank of Marin v. England (1966), the
US Supreme Court declared that the relation-
ship of bank and depositor is that of debtor and
creditor, founded upon contract.®

So the other line of argument here is; con-
tract is pervasive. Since these demand deposit
(current account) contracts are standard-form
contracts, known as contracts of adhesion (in
both legislations: Civil law — French Civil Code,
2018, Art. 1110¥ — and Common law — Steven v. Fi-
delity & Casualty Co., 1962%-), they put the cus-
tomer in a weaker position due to the unequal
power relations inherent in this type of con-
tracts. Which adds another compelling reason
for the leading authority to take into account
the interests and vulnerabilities of the custom-
er, when striving to explain the deviations of
the debtor-creditor relationship (in a demand

35 L. Chorley, The law of Contract in Relation to the Law
of Banking, Gilbart Lectures on Banking, London,
1964, pp. 6-7.

36 Bank of Marin v. England (1966) 385 U.S. 99.

37 French Civil Code Loi No. 1999-5 of 6 January 1999,
https://www.legifrance.gouv.fr/codes/article_Ic/
LEGIARTI000036829815 [Last seen: 7 June 2022].

38 Steven v. Fidelity Casualty Co. (1962) 58 Cal.2d 862,
27 Cal.Rptr. 172, 377 P.2d 284.
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deposit contract) from ordinary debtor-credi-
tor law. So when judges and legislators invoke
the implied terms rule in their attempt to ex-
plain the ambiguity embedded in the demand
deposit contract (I used the word ‘embedded’
because this is a contract of adhesion drafted
by the bank and the customer has no bargain-
ing power), common legal sense would dictate
that if the terms of a contract are ambiguous,
the bank ‘the party responsible for drafting the
contract’ should not benefit from the ambigu-
ity caused by it. The ambiguity in this case is
even suspicious and unacceptable since the
bank could ‘and should’ have simply drafted
the contract as a loan covenant with a clear
and straightforward language (legal nature and
clauses). When banks grant loans they use stan-
dard-form contracts drafted as loan covenants,
there is no ambiguity concerning the legal es-
sence and characterization of these loan con-
tracts, unlike the demand deposit contracts.

What is more, under the contra proferentem
rule, where there is doubt about the meaning
of the contract or a dispute involving the ambi-
guity of a term in a written contract the courts
interpret standard form contracts against the
party that drafted the contract for their benefit,
because only that party (the bank in this case)
had the ability to draft the contract to remove
ambiguity.®

Now the leading legal authority (in both Civ-
il law and Common law jurisprudences) inter-
vened to elucidate the ambiguity surrounding
the demand deposit covenant, however they did
not explain it under the rule of contra proferen-
tem nor did they protect the weaker party (the
customer/depositor) of the adhesion contract.
The standard-form contract of the current ac-
count (demand deposit) does not clearly state
that it is a loan contract, nor does it inform of
a debtor-creditor relationship between the cus-
tomer and the bank. Furthermore, from a social

39 S. Wright, Contract law: the contra proferentem rule,
Gibbs Wright litigation lawyers [website], https://
gibbswrightlawyers.com.au/publications/contract-
law-the-contra-proferentem-rule [Last seen: 28
October 2022].

and economic perspective, the bank is the ser-
vice provider (granting loans) not the customer,
as when the customer deposits his money with
the bank in the form of a time deposit or in-
vestment deposit, he obviously knows without
a shadow of doubt that he is loaning the bank
in return for an interest or a profit, so the bank
is still the service provider. This conceptualiza-
tion does not accord with the demand deposit
where under the debtor-creditor legislation the
customer becomes a service provider without
any profit or interest in return.

Another line of argument revolves around
the fact that the demand deposit contract is a
standard-form contract which involves putting
the burden on the drafting party to show that
the provisions included in the contract were
"worth judicial enforcement" over the applica-
ble default rules “the rules that govern a de-
posit contract”. This would also involve deem-
ing the customer’'s reasonable expectations
of the transaction to be the contract, and that
if the standardized form granted the drafter
"contractual discretionary power," that power's
exercise "cannot nullify or contradict the con-
tract." similarly, based on the concept of rea-
sonable expectations, The Restatement Second
of Contracts stated that if the dominant party
had reason to know that the weaker assenting
party "would not do so if he knew that the writ-
ing contained a particular term, the term is not
part of the agreement."°

Now let us look into the conversion of the
current account from a demand deposit into a
loan, the discussion tackles the economic and
legal problems and questions stemming from
this characterization. By examining the purpose
or cause of each respective contract, we can de-
duce a radical distinction between them. In a
demand deposit contract, the depositor wishes
to safe-keep and maintain the availability of his
deposited money at all times. Depositors do not

40 P. Linzer, ‘Implied, Inferred, and Imposed: Default
Rules and Adhesion Contracts — the Need for Radical
Surgery’, Pace Law Review, vol. 28:195, 2008, p. 12,
https://digitalcommons.pace.edu/plr/vol28/iss2/3
[Last seen: 13 September 2022].
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give up the availability of their money but retain
the right to withdraw them on demand. This es-
sential purpose of the deposit contract is valid
regardless of the type or particular characteris-
tics of the deposited good (fungible or non-fun-
gible). By comparison, a loan contract involves
the loss of the availability of the money (or oth-
er goods) for an agreed upon time. The lender is
willingly giving up availability out of generosity
or for an agreed upon interest. Therefore, the
borrower gains the availability and utilization
of the money for a fixed and determined term,
while the lender relinquishes the availability
and sacrifices the utilization. In sharp contrast,
in a demand deposit only the depositor retains
the complete and continuous availability of the
money and its utilization. This is attractive to
depositors because they regard the money saf-
er under the custody of the depositary and they
can benefit from the offered convenience ser-
vices such as ATMs, debit cards, etc.

More importantly, the distinct economic
foundation on which each contract is based
lays down the basis for the essential difference
between the two contracts. Ludwig Von Mises
argues that if the loan “in the economic sense
means the exchange of a present good or a
present service against a future good or a future
service, then it is hardly possible to include the
transactions in question [irregular deposits or
demand deposits] under the conception of cred-
it. A depositor of a sum of money who acquires
in exchange for it a claim convertible into mon-
ey at any time which will perform exactly the
same service for him as the sum it refers to, has
exchanged no present good for a future good.
The claim that he has acquired by his deposit
is also a present good for him. The depositing
of the money in no way means that he has re-
nounced immediate disposal over the utility
that it commands”*

Notice that ‘a claim convertible into money’
in today’s forms includes cheques, debit cards,
smart phone paying apps and ATM’s services
(available balance and cash withdrawals). Von

41 L. Von Mises, The Theory of Money and Credit, Liberty
Classics, Indianapolis, Ind, 1980, pp. 300-301.

Mises rejects the characterization of the de-
mand deposit as a credit transaction, because
of the absence of the essential element, namely
the exchange of present goods for future goods.

Hence, from an economic point of view the
difference between the two contracts is quite
clear: the loan entails the exchange of present
goods for future goods, unlike the demand de-
posit. As a result, in the demand deposit the
availability of the deposited goods is not trans-
ferred, it remains continuously available to the
depositor, whereas in the loan contract the
availability of the goods is always transferred
from the lender to the borrower.

In addition, in economics the loan contract
involves an interest payment closely related to
the exchange of present goods for future goods,
although interest payment may be waived out
of generosity by the lender. However, only the
lender can willingly forgo his right to an in-
terest payment and that should not be forced
upon him in a contract of adhesion drafted by
the bank. On the other hand, as there is no ex-
change of present goods for future goods in
the demand deposit contract there is no such
interest payment. The fact that the depositor
holds the right to withdraw his deposit at any
time along with the depositary’s corresponding
obligation to maintain continuous availability
of the same amount of the deposited money
impose an absolute impossibility of including
an interest agreement in the demand deposit
contract.

To sum up, the incompatibility with an inter-
est agreement, the uninterrupted and continu-
ous availability of the deposited money and the
absence of the exchange of present goods for
future goods are economic foundational differ-
ences that arise from the distinctive legal na-
ture and essence of the ‘irregular’ demand de-
posit contract, which contrasts deeply with the
loan contract’s legal essence.

This brings us to the fundamental legal dif-
ferences between the two contracts. First and
foremost, we have two radically distinct and dif-
ferent causes or purposes of the contract. While

42 Huerta de Soto, p. 16.
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the essential purpose of the loan contract is to
transfer of the availability of the loaned good
or money to the borrower granting him the use
of it for a period of time, the essential purpose
or cause for the depositor in a demand depos-
it contract is the custody or safekeeping of the
money, which is closely connected with the
continuous availability of the deposited money
to the depositor. Moreover, a maximum or de-
terminable term is an essential element iden-
tifying a loan contract. But the deposit contract
lacks a term for returning the money because it
is “on demand,” and the depositor retains full
availability and the right to withdraw his mon-
ey at any time. Civil law experts unanimously
agree that a term is essential to a loan contract,
which excludes the irregular deposit contract
since it has no term.”®

The other essential legal difference per-
tains to the obligations of the two parties: in
the irregular deposit contract the legal obliga-
tion consists of the custody or safekeeping of
the deposited money (the same amount), which
must be kept continually available to the de-
positor. In contrast, this obligation does not ex-
ist in the loan contract, and the borrower have
the right to use the loaned money with total
freedom. This helps immensely when we speak
of the legal “transfer of ownership” in the two
contracts, as they are very dissimilar concepts.
Complete transfer of ownership and availabili-
ty from lender to borrower is only found in the
loan contract. Here the loaner transfers the full
property title ‘ownership’ of the money to the
borrower, however in a demand deposit he just
transfers the physical possession not the full
ownership, as he retains the right to claim it at
any time. Essentially, he does not transfer the
full availability to the depositary, as he main-
tains the full availability of the money. This is
why demand deposits are problematic because
the depository uses and lends part of the de-
posit acting as the owner. This creates dupli-
cate property titles, which violates natural law
and all subsequent laws. Complete transfer of
ownership and availability from lender to bor-

43 Ibid, p. 18.

rower is only found in the loan contract. Here
the loaner transfers the full property title of the
money to the borrower, however in a demand
deposit he just transfers the physical posses-
sion not the full ownership, as he retains the
right to claim it at any time. Essentially, he does
not transfer the full availability to the depos-
itary, as he maintains the full availability of
the money. This is why demand deposits are
problematic because the depository uses and
lends part of the deposit acting as the owner.
So under title transfer theory of contracts, this
creates duplicate property titles, which violates
natural law and all subsequent laws.*

Since all banks today operate under the
fractional reserve system (they don't keep 100
percent reserves) we can further assess the
demand deposit from a legal point of view in
several ways.

| will start with a concise portrayal, if the
aim of the depositor is to have full availability
of the deposited money while the bank receives
the money with the purpose of taking full own-
ership to grant loans to third parties, we end
up with conflicting purposes of the contract,
which makes it voidable as this commercial in-
teraction lacks a real “meeting of the minds or
intentions”.

Therefore, it seems obvious that each of the
parties to the demand deposit contract thinks it
is taking part into a different contract. If depos-
itors hand over money thinking they are making
a deposit, while the bank receives it as thinking
it is a loan, what kind of contract that contains
two disparate legal causes do we have here?
How can both parties simultaneously retain the
availability of the same amount of deposited/
loaned money? Because banks don’t keep 100
percent of the same amount of deposited mon-
ey in their possession at all times, but rather
use most of what they receive to make person-
al loans and investments, and because the de-
positor is illogically promised full availability of

44 E. Medina & P. Bagus, ‘A Critique of the Pure Natural
Law Approach to Loan Maturity Mismatching and
Fractional Reserve Banking’. Dialogi Polityczne, 2018,
p. 13, http://dx.doi.org/10.12775/DP.2018.001
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the money he deposited, we end up with “dual
availability” which is very disquieting and con-
fusing from a legal perspective, how can the
deposited money be simultaneously available
to both the bank and the customer.** Therefore,
rather than to say it is difficult to come up with
a legal description of this contract, it would be
more accurate and honest to say such contract
is legally impossible.

The reality is that a contract with all its un-
derlying rights and obligations should be le-
gally clarified and determined before the ex-
ecution of the contract. Because the demand
deposit is a standard-form contract drafted by
the bank, the burden of clarifying the essence
and legal nature of this contract falls upon the
bank’s shoulders. The bank should state in the
demand deposit ‘current account’ contract that
itis a loan, just like it does when granting loans
to other borrowers (it lends money through
standard-form loan contracts). It is unaccept-
able to expect an ordinary customer/depositor
(the weaker party) to enter into a contract that
lacks a clear legal characterization, which is to
be explained and decided by the stronger party
that drafted the standard-form contract and its
advocates and defenders. If the depositor was
informed that the contract he is entering into
is a loan contract by which he will grant a loan
to the bank, making him relinquish availabili-
ty, utilization and ownership of his money, he
would certainly not think of the contract as if
it were a deposit, and he might well decide to
keep the money out of the bank.

So with this type of contract, either the de-
positor finds himself deceived if he believes
that full availability of the money deposited ex-
ists or he is party of an unenforceable contract
with contradictory purposes.

Evidently, the bank cannot use the depos-
ited money (loan it to a third party) while that
same money is still owned by the depositor
and available to him at all times, to withdraw
it or use it by other means of payment, such as
cheques and debit cards. If his bank statement
states: available balance, available means he is

45 Huerta de Soto, pp. 136-138.

still the owner of the deposited money, So how
can it be at the same time ‘simultaneously’ used
by the bank in granting loans to a third party?

Since no depositor intends to grant loans to
banks, advocates of this economic and legal co-
nundrum know that when banks treat demand
deposits as loans they are failing their custom-
ers and acting against their intentions and trust,
so they resort to looking at this legal issue from
the bank’s perspective, ignoring the interests of
the customer and the society at large, in their
endeavor to defend the bank’s position and in-
terests. The depositor in a demand deposit cov-
enant is seeking a service from the bank, which
is the safekeeping of his money with continuous
availability for him to use it at all times. He has
no intention to grant the bank a loan with no
profit or interest in return. He is not the service
provider. Granting loans is a service exclusive-
ly provided by the bank, which is just like time
deposits, where depositors know they are relin-
quishing the ownership and use of their mon-
ey to the bank because they will benefit from a
profit or an interest payment at maturity.

What is the purpose here, is it to serve banks
or the individual and the society at large?

To conclude this part of the discussion, |
would like to address some misconceptions
found in the research of those responding to ar-
guments against the loan theory. Rozeff (2010)
argues that depositors relinquish their mon-
ey property rights in exchange for an account
with certain predefined rights.*¢ However, since
those account rights (such as cash withdrawals
and debit card purchases) are inherently re-
lated to the money deposited, it becomes un-
imaginable to enjoy the benefits of the account
rights without having (keeping) the property
rights to the money deposited and connected
to this account. He then says that when banks
grant loans they create new money in the form
of a purchase of the borrower's IOU in exchange

46 M. Rozeff, ‘Rothbard on Fractional Reserve Banking:
A Critique’, The Independent Review, vol. 14, no. 4,
2010, p. 500, https://www.independent.org/pdf/tir/
tir_14 04 02 rozeff.pdf [Last seen: 20 September
2022].

Mejd Aures Benlala



N
(0 o)

#24, ©9399%géo0, 2022

Mejd Aures Benlala

of the bank's 10Us (banknotes). The question is:
where did they get those banknotes (money)?
It must be the money deposited in the demand
deposit account of the depositor, which expos-
es the duplicate property title and dual avail-
ability conundrums again. And if they say no
this is new money and has nothing to do with
the money deposited by the depositor into his
demand deposit account, then we say, why do
you need to characterize the demand deposit
as a loan (why do you need to borrow from de-
positors of the current account) and why don't
you keep full reserves for demand deposits
since you don't need or use their money?

Now, | would like to discuss the contempo-
rary Islamic jurisprudence view on the matter.
Keep in mind that Islamic banks operate under
the fractional reserve system (they do not keep
100 percent reserves) as well.

First, the arguments provided by the propo-
nents of the loan contract characterization of
the demand deposit (current account) can be
responded to as follows:

They claim the bank owns the deposited
money and has the right to use it. However this
raises some questions that beg to be answered.
How did the ownership ‘title of property’, with
the inherent full availability of the money at all
times, transfer from the customer ‘depositor’ to
the bank?

From the depositor’'s viewpoint, he has no
intention to relinquish the availability and use
of the money he deposited. He still owns the
deposited money, hence his bank statement in-
forms him of the available balance in his cur-
rent account. Available means it exists, at hand,
accessible and usable through withdrawals and
various means of payment (i.e. debit cards). So
how can the bank own that same deposited
money which is still owned by the current ac-
count holder? Bearing in mind that they do not
keep 100% reserves. Duplicate property titles
or ownership is problematic in the eyes of the
‘figh’ and leads us to a dispute over the owner-
ship of the money, as they cannot be both own-
ers of the same deposited amount of money. If
the depositor still owns it (as clearly explained

above), then the bank cannot own it, use it nor
lend it to a third party. The jurisprudence ‘figh’
rule says “No one may benefit or use the prop-
erty of others without their permission.” Which
brings us to the delicate issue of permission.
Why do banks and their advocates assume that
they have a permission from depositors to use
their deposited money? Logically, if depositors
gave banks permission to use their money, they
would not have expected the same amount to
be fully available to them at all times (with-
drawals and means of payment). So the reali-
ty is that depositors do not intended to grant
loans to banks nor do they permit them to use
their deposited money. By the way, even if we
assume (for the sake of the argument) that
banks do have permission, the jurisprudential
conundrums of duplicate property titles along
with duplicate full availability would still exist,
especially under the fractional reserve system.
Therefore, after establishing that banks have no
permission to use the deposited money in the
current account, the Islamic jurisprudence ‘figh’
explains such act as follows “if the depository
uses the deposit without the permission of the
depositor, then the Muslim jurists and scholars
have agreed that his act is an infringement that
requires his guarantee.””

You will notice here that when banks claim
they own the money, it doesn’t have to neces-
sarily mean they own it through a loan. They
can still own the deposited money through a
deposit contract, albeit through infringement.
Evidently, modern Islamic banks and their ad-
vocates would rather force a loan contract con-
ceptualization on us than admit their infringe-
ment and breach of the deposit contract.

From the bank’s viewpoint, they argue that
depositors are aware of the use of their depos-
its by the bank. They claim that it is well known
that the bank does not treat the money of cur-
rent accounts as deposit that it safe keeps in
order to return it to its owner on demand, but

47 Al-Maoussoua Al-Figheya, vol. 43, 2nd edn, The
Ministry of Awgaf and Islamic Affairs in Kuwait, 1983,
p. 56, https://waafeya.net/book.php?bid=878 [Last
seen: 3 July 2022].
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rather uses it and invests it in its business. If
they mean time deposits or investment depos-
its (mudharaba and musharakah), then that is
correct, because those depositors relinquish
both the ownership and full availability of their
deposited money in return for a profit at ma-
turity. Conversely, demand deposit depositors
are not aware of such activity regarding their
current accounts.

And since the current account contract is a
standard-form contract drafted by both con-
ventional and Islamic banks, it is their utmost
responsibility to clarify the ‘Islamic’ legal es-
sence of this contract. If they wish to formulate
the contract as loan, they can easily do that
just like they do when they grant loans to other
parties. These contracts of adhesion grant full
power to the drafter (the bank) over the weak-
er party (the current account holder) in terms
of formulating clauses and the drafting of the
contract. The customer is helpless, so how can
the powerful drafting party be granted the lux-
ury of explaining the voluntarily produced am-
biguity surrounding a contract it drafted in the
first place? It is completely unethical and unac-
ceptable to defend their position basing the ar-
gument on implied acquiescence. As response
to their claim of implied permission to use and
borrow a money deposit Ibn Taymiya states “If
the depository knows, in a way that his heart
is reassured, that the depositor is satisfied and
pleased with that (the loan taken by the de-
pository), then there is nothing wrong with it.
However, this is only known from a man with
whom you have had complete and close expe-
rience (meaning you know him very well), and
you know your status with him (he holds you in
high regard), but when there is any doubt about
that, it is not permissible to take out a loan.”®

So can banks and their advocates claim that
they have no doubt about this? Based on that,
it is evident that even if they can establish that
the current account holder is aware (which he is
not) of the use of his money by the bank, it does
not necessarily mean that he has permitted it
nor that he is satisfied (pleased) with it. Which

48 Ibid, p. 55.

makes this alleged loan prohibited by Islamic
jurisprudence.

Therefore, this is still a deposit contract
from an Islamic jurisprudence viewpoint.

Secondly, they rely on the jurisprudence
‘figh’ rule that says “The essence of the contract
is based on the purposes and meanings, not the
words and premises.” Again, | cannot grasp how
the drafting party of a standard-form contract
can use this rule to justify the exploitation of a
legal loophole (caused by him) concerning the
Islamic jurisprudential essence of this contract
of adhesion. Since banks (conventional and Is-
lamic) have full power and exclusive responsi-
bility to draft the contract, why do they resort
to this rule to define the legal characterization
of the current account? When banks grant loans
they make it blatantly clear that it is a loan con-
tract (a standard-format contract as well).

Islamic law includes the strong basis for the
judge’s intervention in the field of contract and
its amendment in case of acquiescence, therefore
Islamic jurisprudence takes the lead in combating
submission and abuse and working to find a just
balance between both contract’s parties.”

Moreover, these banks and their advocates
are claiming that they know the intentions and
purposes of depositors better than the latter
themselves. Holders of current accounts can tell
the difference between a deposit and a loan, as
they seek the safekeeping of their money with
full and continuous availability at all times. It
is just unimaginable to find a current account
holder who thinks that the purpose of making
deposits in his current account is to grant loans
to the bank.

Finally, they state that the current account is
a loan because the bank is a guarantor ‘respon-
sible’ of the amounts deposited in current ac-
counts if they are damaged or lost, and wheth-
er that was due to negligence or not, which is
unlike the deposit from the jurisprudential
point of view, where the depository does not
guarantee it except in case of infringement or
negligence.

49 F. Meawad, Daour Al-gadhi fi taadil Al-aqd, Dar Al-
jamia Al-jadida, Egypt, 2004, p. 275.
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First, we must acknowledge that in all cases
banks are responsible for protecting and taking
care of the deposited money (custodians), they
must protect it as if it was theirs (concept of
amanah ‘trust’ in Islam).

All banks and jurists, who insist on adopt-
ing the loan covenant concept regarding the
current account, admit that these conventional
and Islamic banks mix the deposited money in
current accounts with their own money (includ-
ing other customers’ money). In Islamic juris-
prudence ‘figh’, when the depository mixes the
deposited money with his own money or/and
other depositors money, he becomes a guar-
antor, because the deposited money became
indistinguishable (i.e. Dollars with Dollars or Di-
nars with Dinars). The overwhelming majority of
Islamic jurists and scholars ‘fogaha’ (The Hanaf-
is, Shafi’is and Hanbalis) are of the view that if
the depository mixes the deposited money with
his own money or others, in a way that makes
it difficult to distinguish one from another, then
he must guarantee it. Furthermore, Abu Hanifa
and Al-Kassany state that even if the depository
does this with the permission of the depositor,
he is a guarantor.>®

And in a narration on the authority of Ahmad
that the depository is a guarantor if the deposit
is damaged after being mixed with his money,
based on what was narrated on the authority of
Omar Ibn Al-Khattab, that he held Anas Ibn Ma-
lik a guarantor of a deposit that was lost after
being mixed with his money.*

And again, it is evident that even if they can
establish that the current account holder is
aware of the mixing of his money by the bank,
it does not necessarily mean that he has per-
mitted it nor that he is satisfied (pleased) with
it. So ‘Knowing’ does not entail ‘permitting’ in
Islamic jurisprudence, he might know that the
bank is mixing his money out of infringement
and against his will (since he did not give his
permission).

Let us look at this from a different angle, |
have already mentioned the unanimous agree-

50 Al-Maoussoua Al-Figheya, p. 46.
51 Ibid., p. 23.

ment between all Muslim jurists ‘ljmaa Al-fo-
gaha’ in regards to classifying the depository’s
use of the deposited good (including money de-
posits) without the permission of the depositor
as an infringement that makes him a guarantor
‘responsible’ of the damage or loss of the de-
posited good, regardless of whether it was due
to negligence or not. Therefore, the fact that the
bank acts as a guarantor in this contract does
not necessarily entail that this contractis a loan,
since a depository in a deposit contract can be
a guarantor in case of infringement ‘taadi’.

This is another telltale sign of the relentless
attempts to vindicate banks by their advocates.
Which in reality reveals an implied admission of
breach of the deposit contract in my opinion.

To conclude my discussion, it was narrat-
ed in Sahih Al-Bukhari in hadith 3129 that “..if
somebody brought some money to deposit with
him. Az-Zubair would say, "No, (I won't keep it as
a trust — deposit), but I take it as a debt, for I am
afraid it might be lost."

Commenting on this narration Ibn Hajar said:

“His saying “No, but | take it as a debt.” Tells us
that he did not accept deposits from others unless
the owner agreed to put it in his guarantee (trans-
fer its ownership through debt), and the reason
was that he was afraid for the money to be lost,
which might make them think that he had failed to
preserve it out of negligence, so he thought that it
should be guaranteed. As this would be more reli-
able and guarantying for the owner of the money
and would preserve his reputation as a matter of
honor. And this shows Al-Zubayr’s exaggeration in
his kRindness towards his friends, because he was
pleased to preserve their deposits for them in their
absence, and to execute their wills for their chil-
dren after their death. That is why, out of caution
and concern, he was not satisfied with accepting
their deposits or wills until he was able to turn
them into his guarantee (as debt), even though he
was not in a need of a loan, he was just being ex-
tra-careful”.”

52 A. Ibn Hajar, Fath Al-Bari bi shareh sahih Al-Bukhari,
vol. 6, Al-maktaba Al-salafiya, Cairo, Egypt, 1960,
pp. 230,234-235, https://waagfeya.net/book.
php?bid=10573 [Last seen: 30 June 2022].
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So he did it out of kindness, caution and
concern, exaggerating in taking care of the
money by taking permission from the depositor
to entrust the money with him as a debt. Notice
that Al-Zubayr insisted and made it clear be-
yond any doubt that he was asking for permis-
sion so that the depositor agrees to hand him
the money only in the form of a debt (a loan).
Moreover, his purpose was not to use the mon-
ey in trade and business, as it was declared by
Ibn Hajar when responding to someone imply-
ing that Al-Zubayr might have done that. Unlike
banks that characterize the demand deposit as
a loan, Al-Zubayr made it starkly obvious that
the covenant is a loan by saying that in a clear
manner and asking for permission and agree-
ment from the owner of the money. There is no
implied consent here, no is there a contract of
adhesion. Al-Zubayr’s action was not driven by
a wish to use the money for himself or to lend
it to others, but rather by kindness, caution
and care. He did not want to find himself in a
position of negligence or infringement, which
would make him a guarantor under dishonor-
able circumstances. So he asked to be a guar-
antor under honorable circumstances. Islamic
economics prioritize the welfare and interests
of the individual and the society as whole not
the corporations and banks, whose main and
ultimate goal is profit.

CONCLUSION

In all today’s legal systems, demand depos-
its (current accounts) are considered as loan
contracts. This characterization allows banks to
procure very low cost funds. Under fractional
reserve system, in which banks do not keep 100
percent reserves, reserves coming essentially
from depositors of demand deposit accounts
are used by banks to grant loans to third par-
ties. Until recently (around 200 years ago), mon-
etary demand deposits had been considered as
deposit (or irregular deposit) contracts. Howev-
er, since then the theory of the loan contract
gained traction until it became the standard le-

gal characterization of the demand deposit. By
examining the essence of this contract in com-
parison with the loan contract from economic,
legal and Islamic jurisprudential perspectives,
this paper offers arguments, which cannot be
ignored, to argue that the demand deposit can-
not be a loan contract. Issues pertaining to the
debtor-creditor relationship, the standard-form
contract and the contractual discretionary pow-
er, the duplicate property titles, the distinguish-
able economic and legal purposes of the two
contracts and the evidence found in the Islamic
jurisprudence all point to the refutation of the
loan theory with regards to the demand deposit
contract. Law, including Islamic law, is not an
entirely subjective discipline. Objective legal
concepts and foundational principles have long
been established and evolved within a reliable
referential framework.
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ABSTRACT

Purpose: The purpose of writing this research is to find an analysis
of the Data Protection bill with reference to the parameters of data
protection and the right to privacy attached to it. The bill contains
lot many aspects of creating privacy standards and the legislation
related to data protection is much needed for an hour.

Aim: The aim of the study specifically covers the aspects of dig-
ital data and its protection related to it. The study covers aspects
related to bill wherein the individual data protection considers to be
an important part that creates trust between the person and entity/
organization handling data.

Methodology: This study is based on a doctrinal approach and
analyzes the recent bill and existing laws for the data protection bill.
The study specifically represents the recent bill of data protection
and existing laws related to data protection and how the statistics
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show that there is an increase in digital trans-
actions required to share data.

Outcome: The outcome of this paper sug-
gests that the data protection bill incorporates
various in the form policies and mechanisms
to drive out the personal and individual pro-
tection of data. The graphical representation in
this study shows that there is a rapid change
in technology wherein digitalization is required
to keep the legislation related to data protec-
tion. Across the world, there are many countries
that have a comprehensive regulatory frame-
work wherein the expert committee was set un-
der the Chairmanship of Justice B N Srikrishna
to examine to requirements and issues of data
protection and its probable solutions.

KEYWORDS: Data Protection Bill, Right
to Privacy, Constitutionality, Regulatory
Framework

INTRODUCTION

A new regulatory framework to control the
protection of personal data is now being adopt-
ed in India. The Committee of Experts, under
the direction of Justice B.N. Srikrishna, drafted
the draught Personal Data Protection Bill, 2018.
We observe that, notably in relation to process-
ing by private entities, the draught Bill provides
data subjects with a sizable number of data
protection principles and rights. But there are a
few crucial areas where the stances taken by the
Bill need to be reviewed. This comprises rules
governing the composition and layout of the
Data Protection Authority, the function of adju-
dication officers, the flow of data across inter-
national borders, and the range of legal excep-
tions, particularly as they apply to government
organizations. In Article 21 of the constitution,
the right to privacy is recognized as a derived or
implied fundamental right. The court stressed
the necessity of enacting strict rules regarding
data protection and privacy when it announced
its decision on the Privacy Judgement. Indeed,

there was a pressing need for such a law to pro-
tect the personal information of Indian data
subjects because their privacy was in danger
due to the crucial role that data played in the
development of the digital economy.

KEY SUGGESTIVE AREAS
OF THE BILL FOR REVISITING

Firstly, reviewing the regulations controlling
cross-border data transfer is necessary, espe-
cially in light of their overbroad nature, the min-
imal privacy improvements it would provide,
and the potential repercussions on freedom of
speech and other rights. Second, the scope of
exemptions granted to government agencies for
security and law enforcement purposes needs
to be reviewed in order to bring the provisions
into compliance with the Supreme Court's deci-
sions in Puttaswamy v. Union of India and en-
sure an adequate balance between the rights to
individual privacy and the needs of state secu-
rity. Thirdly, it has analyzed the jurisprudential
development and current status of the law of
privacy in India as well as the numerous model
privacy laws that have been created over time.
The State was primarily the source of privacy
worries in the beginning. Fourthly, aside from
the exemptions listed in Chapter IX of the Bill, a
number of points need to be reviewed. A more
acceptable balancing of privacy with compet-
ing rights, such as the freedom of expression
and the right to employment, will be achieved
through introducing categories like academic
and creative activity and nuanced changes to
the scope of current exemptions.

MULTI DIMENSIONALITY OF
RIGHT TO PRIVACY VIS-A-VIS
DATA PROTECTION BILL, 2018

The concept of a person's right to priva-
cy is complex. An individual's special right to
manage the gathering, use, and disclosure of
his personal information is referred to in the
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context of personal data. Personal information
includes things like a person's name, address,
phone number, email address, likes and dis-
likes, daily routine, family history, education,
communication, health, and finances, among
other things. We now live in a time where indi-
viduals' personal information can be creatively
exploited for a variety of reasons, such as gov-
ernment surveillance and commercial revenue
generation. The fact that certain methods, such
as clustering, geotagging, and geocoding, allow
for the unauthorized use of a person's person-
al data is noteworthy. Other companies may be
able to contact the person who shared the pho-
to and give him unwanted adverts, leading to
a possible sale. This should highlight the fact
that 'data' has the capacity to both empower
and hurt, as well as to reveal its salient impli-
cations. Innovations in technology have made it
possible to communicate and access.

The fact that "data" may empower people
as well as cause them damage. Innovative tech-
nologies undoubtedly make personal data more
accessible and transferable. As a result, it is
crucial to create a strong and efficient data pro-
tection policy that will strike a balance between
innovation and privacy protection. Therefore,
resolving all the competing interests in infor-
mation should be the main goal of a successful
data protection law.

PROMINENT FEATURES
OF THE BILL

It is better to evaluate the proposed Bill in
the context of the European Union General Data
Protection Law since the latter has emerged as
the initiative leading data protection efforts
while the former is still in the executive branch.
The research will include two distinct narra-
tives: the anatomical, or exclusive rights, exam-
ination of fundamental label and provision; and
the skimming orientation of the ruling class. The
Committee stressed the importance of striking
a balance between privacy and speech when
determining whether the right to be forgotten

is appropriate. Instead of the right to be forgot-
ten, this matter should have been addressed
under "the lawfulness of the processing." When
it is determined that the data principal's disclo-
sure of the information is solely personal in na-
ture and unrelated to the public interest, there
is a greater balance of expediency for the data
theme than for the fiduciary.

CONSTITUTIONALITY ON RIGHT
TO PRIVACY IN INDIA VIS-A-
VIS SHORTCOMING OF DATA
PROTECTION BILL, 2018

The right to privacy is not stated expressly
in the Indian Constitution. While taking into ac-
count various cases of government interference
with personal privacy, Indian courts had taken
the argument that the right to privacy is a ba-
sic right into consideration. The Personal Data
Protection Bill, 2019, is the latest in a long line
of privacy laws in India that have been impact-
ed by both national and international trends. A
right to privacy exists even though it is not ex-
pressly stated in the constitution, according to
Indian courts, because Article 21's guarantee of
the right to life also includes a right to privacy!

In Kharak Singh v. State of Uttar Pradesh?,
K. Subbarao and K.C. Shabh, JJ., delivered a mi-
nority/dissenting judgement of the Supreme
Court and recognised the right to privacy as a
fundamental right protected by Articles 21 and
19(1)(d) of the Indian Constitution. This is an-
other significant ruling worth mentioning. The
U.P. Police Regulations' daily surveillance rules
were being examined by the Court in this case.
Following a dacoity accusation, the petitioner
was found not guilty. According to the majority
decision in the case, there is no constitutionally
protected right to privacy. Two causes that grew
more important made it necessary to clarify this

1 Govind v. State of Madhya Pradesh AIR 1975 SC
1378; R. Rajagopal v. State of Tamil Nadu AIR 1995
SC 264; PUCL v. Union of India AIR 1991 SC 207. State
of Maharashtra v. Madhukar Narayan Mardikar AIR
1999 SC 495

2 1964 SCR (1) 332.
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ambiguity: (1) vociferous complaints of loss of
privacy following the government's adoption of
its initiative for unique biometric identity; and
(2) concurrent worldwide developments.

Another judgment where the right to priva-
cy will bring out an edging outcome is that in
this case?®, CBI requested access to the Unique
Identity Authority of India's database in this in-
stance in order to look into a criminal offense.
According to a temporary ruling from the Su-
preme Court, the Unique Identity Authority of
India is not allowed to give any other agency
any biometric data about a person who has
been given an Aadhaar number without that
person's express written permission.

The K.S. Puttaswamy v. Union of India* case,
where the Unique Identity Scheme was con-
sidered in relation to the privacy problem, was
decided, was significant. Given that there is no
explicit privacy provision in the Indian Constitu-
tion, the Court was asked if the right to privacy
is guaranteed by the Constitution and, if so, what
constitutes the source of such right. Privacy is not
a fundamental right, according to India's attor-
ney general. In the end, the Court deferred to a
bigger Constitutional Bench to consider the issue
because past rulings that rejected the right to pri-
vacy were rendered by benches larger thn those
that determined instances where the right was
acknowledged as a fundamental right.

A number of challenges challenging the le-
gality of the legislation enabling the system,
the Aadhaar (Targeted Delivery of Financial and
Other Subsidies, Benefits and Services) Act of
2016, were filed before the Supreme Court as a
result of privacy concerns regarding Aadhaar.
The five-judge bench of the Supreme Court that
examined the petitions stated that it was cru-
cial to first establish if the right to privacy was
recognised by the constitution because the pe-
titions alleged infringement of that right. It sent
this matter to a bench of nine Supreme Court
justices, who then determined that privacy was
a part of this right to privacy under Article 21

3 Unique Identification Authority of India v. Central
Bureau of Investigation (2017) 7 SCC 157
4 (2017) 10 ScC 1)

and that the Supreme Court had erred in its
Kharak Singh decision.

CHALLENGES OF DATA
PROTECTION IN AN EPOCH
OF BIG DATA

Big data and data are now a new source of
enormous economic and social values as well
as the basic building blocks of manufacturing.
Businesses, governments, and individuals now
have access to a much wider range of informa-
tion thanks to developments in data mining and
analytics as well as a dramatic rise in process-
ing power and data storage capacity. Scientists
have had to coin new terminology, such as zet-
tabyte and yottabyte, to depict the flood of data
due to the rapid growth of the amount of data
being generated and stored worldwide. Accord-
ing to Andeson and Raini, when determining
whether the right to be forgotten was appropri-
ate, the Committee placed a strong emphasis
on striking a balance between the right to pri-
vacy and the freedom of speech.

A number of fundamental principles serve
as the foundation for international data pro-
tection measures like the OECD Guidelines, Eu-
ropean Directive, APEC Privacy Framework, and
national data protection laws around the world.
Restrictions on further use include | ensuring
that personal data isn't processed excessive-
ly or for purposes other than those for which
it was originally collected (generally, personal
data cannot be used for other purposes without
the consent of the individuals), (ii) providing in-
dividuals with information about any personal
data processing, and (iii) ensuring that personal
data is only used for legitimate purposes.

WHETHER GDPR-STYLE DATA
PROTECTION LAW WORK
FOR INDIA?

India currently lacks a cross-sectoral data
protection law, despite the EU having recog-
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nised a right to the protection of personal data
for some time (under the Treaty on the Func-
tioning of the European Union). Although it has
some rules regarding the protection of person-
al data, the Information Technology Act of 2000
largely regulates matters like cybercrime and
the accountability of internet intermediaries,
such as social media platforms. For instance,
the act's section 43A offers compensation for
harms brought on by a failure to uphold appro-
priate security procedures to safeguard sensi-
tive personal data. But only a hodgepodge of
sector-specific legislative standards governs
the requirements for data protection and con-
fidentiality.

The EU IA stated that harmonising privacy
standards would be one of the primary eco-
nomic benefits of implementing the GDPR in the
EU. It is important to consider what economic
advantages the proposed bill would bring to In-
dia given that it does not have the issues asso-
ciated with an outdated, disjointed legislative
structure for data protection. The patchwork
of existing privacy-related central regulations
in India was passed by the federal parliament
and is consequently uniform throughout the
country. As a result, if one were to analyse the
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GDPR's three key advantages for the EU in ref-
erence to India, at least one of them would not
be immediately applicable.

DEVELOPMENT OF PERSONAL
DATA PROTECTION IN INDIA

Data can be used for good, but the arbitrary
and unchecked use of data, particularly per-
sonal data, has sparked worries about an indi-
vidual's liberty and privacy. This was also the
topic of the Supreme Court's historic decision,
which recognised the right to privacy as a basic
human right. A Committee of Experts has been
formed by the Indian government to examine
various data protection-related concerns and
make recommendations for a draught data pro-
tection law. The purpose is to "promote the ex-
pansion of the digital economy while maintain-
ing citizen privacy and personal data security
and protection.

The distribution of online transactions clear-
ly shows that it is increasing every year and to
make it secure a data protection bill is required.
The distribution curve clearly shows that the
digital transaction significantly increases with
time due to which there is a requirement of
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creating a comprehensive framework. The im-
minent data protection rule will broaden the
scope by providing a thorough data protection
outline that shall apply to the dispensation of
personal data by any method and to processing
activities carried out by both the government
and the sequestered entities—not just body
corporate—instead of just body corporate.

IMPLICATION OF DATA
PROTECTION LAW IN INDIA

Information has become the only resource
people rely on in the modern world. With the
help of social internet platforms like Facebook,
Skype, Whatsapp, and others, society is now
interconnected through a single informational
thread. These social media platforms have be-
come so important to people nowadays that
they are used as a conduit for sharing every
last detail of their lives. People from all over
the world now communicate with one anoth-
er on these social media platforms, creating a
new dimension of the world. Therefore, through
developing effective legislation, it is crucial to
secure data from being misused by people or
the government.

Social media is a form of Internet-based
communication. In addition, there are numerous
additional forms of social media, such as blogs,
microblogs, wikis, webpages, widgets, and vir-
tual worlds. The popularity of social network-
ing services like Facebook, Twitter, WhatsApp,
and others has increased significantly in recent
years. To use a social media site, however, and
to find other accounts, the person needs first to
create a database.

Digitization is a term used to describe the
process of creating a numerical sequence that
describes a distinct set of an item, image, sound,
document, or signal points. The third industri-
al revolution, known as the digital economy, is
a new productivity platform that has emerged
globally. It is also known as The Internet Econo-
my or The Internet of Everything (IoE), and it is
predicted to create new job prospects, market

growth opportunities, and the largest commer-
cial opportunity in human history. It is interest-
ing how quickly our technological advancement
has accelerated thanks to Digital India. The goal
of the Digital India Program is to make India a
hub of global connectivity.

CONCLUSIONS & SUGGESTION

A person's or group's right to privacy re-
fers to their capacity to conceal or separate
information about themselves in particular. Al-
though the definition of what is personal and
its content differ between cultures and people,
they all have some common ground. Privacy is
occasionally associated with namelessness, the
desire to go unnoticed or anonymous in the
public sphere. When something is personal to
a person, it typically means that they perceive
it as exceptional or delicate in some way. The
extent to which private information is revealed
in this way will vary depending on how it is
gathered in the open, contrasting between lo-
cations, and over time.

A protected modification is needed where-
by privacy rights can be explicitly guaranteed
by adding another agreement, therefore the
necessity for a constitutional amendment. A
change like that is necessary to provide protec-
tion by offering side recognition. In this sense,
the law would impose limitations on how indi-
vidual data customers might gather and utilize
personal information. Clients for personal data
would be expected to clearly inform the public
about the purpose of collecting and using per-
sonal data. It is essential to have a thorough
confidentiality agreement in place to protect
each person's right to exercise resistor over the
collection and transmission of their own per-
sonal data.
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ABSTRACT

There are more than 200 sovereign states on the globe, and they
all have unique characteristics. On the globe, no two states are the
same. The idea of territoriality, which divides states into federal and
unitary states, is one of the most significant characteristics that set
them apart.

One of the most powerful nations in the world, the United States
of America continues to work hard to protect all that is important to
its citizens while maintaining strong democratic principles. American
history includes the creation of a federal system. Due to these fac-
tors, America is fascinating and challenging to comprehend and eval-
uate. The link between the core and the periphery is quite unclear.
This article’s goal is to argue these ambiguous policies by bringing
them to light.

The federal and state powers are specifically listed in the United
States Constitution. However, certain ambiguities make it hard to de-
termine where the boundary between federal and state authorities
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resides. The topic of discussion in this essay is
this troubling predicament. In the framework of
the paper’s theme, the Supreme Court of Amer-
ica’s expertise, and its authority in the process
of the separation of powers will be examined.
Here, it should be highlighted that everything is
up to interpretation, which will rely on the Su-
preme Court judge. A conclusion will be offered
based on the work’s argument, outlining the
author’s perspective.

KEYWORDS: The US, Constitution, Federation,
State

INTRODUCTION

Territorial organizations may take many
various, unique shapes around the world. Each
state determines the necessary and histori-
cally appropriate geographical arrangements.
The choice of territorial organization models is
thought to play a role in the success of nations.
The federal structure is the most intriguing of
the several territorial arrangements. This kind
of geographical organization obviously tries
to decentralize authority and reinforce current
local administrations. Federalism has a long
history as a type of territorial organization.
Its significance to the globe is immense and
unmatched.

American federalism has the longest histo-
ry, and its fundamentals, benefits, and draw-
backs have been widely explored by science. It
should be mentioned that the particulars cho-
sen for the paper’s topic are less established
in the academic world. The paper’s objective is
challenging yet intriguing. It is important to ex-
amine the complex and contentious problems
of American federalism, both then and now. As
you are aware, when we discuss the power of the
federation and the different states in the United
States of America, the issue of the separation of
powers has always been and continues to exist.
Certain questions have remained unanswered
for 200 years. The article will concentrate on

these difficulties as a result. The nine Supreme
Court justices give the reader the sense that
they are the primary controllers of the alloca-
tion of power in this context, which highlights
the significance of the Federal Supreme Court
of the United States of America’s competency
and precedent judicial practice.

Federalism is one of the most sophisticated
and intriguing systems of territorial arrange-
ment that the US Constitution initially estab-
lished. This article addresses the legislative
powers of the United States’ federation and
states. The article will focus on the nature and
relevance of federalism, analyze the history of
federalism in America, and discuss the actions
of Presidents Roosevelt, Reagan, and Clinton in
the context of the transfer of legal power from
the federation to the states. The focus will be
on the United States Constitution and the pro-
visions in the Constitution that directly relate to
the legislative powers delegated between the
states and the Federation.

Based on the developed reasoning, it can be
said that even 200 years after the founding of
the United States, fundamental questions im-
plicating federalism remain unsettled. Legisla-
tive powers that are redistributed between the
states and the federation are still the subject of
interpretation.

FEDERALISM’S SIGNIFICANCE
AND ITS HISTORICAL ORIGINS

Federalism is a complicated and multifac-
eted phenomenon that affects many facets of
public life, including political, legal, economic,
cultural, and foreign affairs.! There are sever-
al definitions of the term “federalism,” which
is taken from Latin and used in legal, political,
and scientific literature.?

Federal states are those that have legally
autonomous state formations and whose inde-

1 Kveselava I., Federalism, unitarism, self-government
(history and practice), Tb., 2014. [in Georgian]
2 Gogiashvili G., Comparative Federalism, Th., 2000, p.

21-23. [in Georgian]
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pendence is only constrained by the rights of
the entire federation, according to the scientific
definition of federalism.?

In a federal system, there are greater options
for disagreements to be settled legally, consis-
tently, and through compromises. Many auton-
omous components of such a system tend to
control their interconnectedness independent-
ly of any outside authority. As a result, the fed-
eral system starts to operate independently.
The fundamental tenet of federalism is that it
provides citizens with a genuine opportunity to
manage their affairs, join forces with others in
accordance with their beliefs, and participate
in the powers of the administrative, legislative,
and judicial branches of government.

Power is spread vertically as well as hori-
zontally under the federal territorial organi-
zation, and it is maximally decentralized and
increasingly susceptible to civil authority. It
should be mentioned that in the framework of
republican governance, the federal model is
more frequent. However, there are exceptions
in Belgium* and Malaysia,® where federalism ex-
ists under a monarchical style of governance.

The local constitution and legal system coex-
ist alongside the federal constitution and legisla-
tion in most federal states. The United States of
America,® Germany,’ Austria,® and Switzerland® are
examples of these types of federations. However,
not all federal states provide for the right of an
entity to have its own constitution. Such countries
are India,*° Pakistan,** Nigeria,* etc.

One of the most pressing challenges in the
Federal Territorial Organization is the matter
of legislative competence separation between
the Federal Center and the states.” Many at-

3 Constitutionallaw. manual. Ed. Avtandil Demetrashvili.
Tb., 2005. p. 160. [in Georgian]

4 The Constitution of Belgium.

5 The Constitution of Malaysia.

6 The Constitution of the United States.

7 The Constitution of the Federal Republic of Germany.

8 The Constitution of Austria.

9 The constitution of Switzerland.

10 The Constitution of India.

11 The Constitution of Pakistan.

12 The Constitution of Nigeria.

13 Musgrave, R., Musgrave, P., Public Finance in Theory

tempts in the literature and legislative practice
to define broad criteria for allocating legislative
powers have failed.™

In terms of politics, the United States of
America was founded as the first federal state in
1787. The United States of America’s geographic
location, awareness of cultural unity, and for-
eign security interests were undoubtedly the
cornerstones of the union built on federal prin-
ciples, which were based on the Constitution
and had to guarantee the realization of the idea
of freedom and unlimited popular sovereignty,
political order, protection of property, and the
continuation of the nation.

THE HISTORICAL
STAGES OF AMERICAN
FEDERALISM’'S FORMATION

The thirteen colonies declared their indepen-
dence and freedom prior to the Revolutionary
War. The newly established states understood
that collaboration was necessary to operate well
on the new national stage and enter the global
arena both during hostilities and after the war.

The Articles of Confederation, America’s first
attempt to formalize federalism, were a failure.
Since it was replaced by the Constitution of
1787, this durable document, and the system of
government it established have withstood the
shaky beginnings of the Republic, a Civil War,
severe economic downturns, America’s involve-
ment in two World Wars, and 227 years of count-
less internal and external challenges.

The centralist concept of federalism was es-
tablished in accordance with the Constitution of
the USA. Alexis de Tocqueville commented, “in
America, it may be said that the township was or-
ganized before the county, the county before the
state, the state before the union.”® The Framers
split the atom of sovereignty. The genius of their

and Practice, New York, 1976, S. 6.

14 Breton, A., Scott, A., The economic constitution of
federal states, Toronto, 1978, S. 12, cit:
Frenkel, M., Féderalismus und Bundesstaat, S. 95.

15 Alexis de Tocqueville, Democracy in America ch. Il
(Henry Reeve trans., Bantam Classics 2004) (1835).
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idea was that American citizens would have two
political capacities, one state and one federal,
each protected from incursion by the other.®

The events of 1862-1865 in the US resulted in
an expansion of the federal government’s legis-
lative authority.” Under President Roosevelt, a
major reorganization of the US federal system
took place:® The federal financing program?®,
which was largely focused on developing a new
legal framework in the social sector, increased
the central government’s influence.?

Reagan’s approach was to increase the lob-
bying power of states and local governments.
During Reagan’s presidency, several federal ini-
tiatives relating to legislation implementation
and development were moved to state legisla-
tures.?* Reagan’s reforms were a failure. The de-
feat of the reform was further supported by the
US Congress’s refusal to decentralize the feder-
al government.?

Between 1980 to 1990, the federation limit-
ed the states’ legislative authority.?® In 1994, a
new majority in Congress assured its voters that
the unfunded mandates would be phased out.
In 1995, President Clinton signed the Unfunded
Mandate Reform Act, which he regarded as a
historic step in restoring people’s control at the
municipal and state levels.?

Despite several attempts today, during both
the Trump and Biden administrations, the leg-

16 U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 838
(1995) (Kennedy, J., concurring).

17 Schultze, R.-o0., Foderalismus, in: D. Nohlen, Pipers
Worterbuch zur Politik, Bd. 2, S. 94.
18 Bothe, M., Die Entwicklung des Foderalismus in den

angelsachsischen Staaten, in: Jahrbuch des
offentlichen Rechts der Gegenwart, 1982, S. 113.

19 Health care, vocational education, social protection of
the unemployed, provision of pensions and protection
of mothers.

20 Hesse, J/Benz, A., New Federalism unter Prasident
Reagan, Speyer, 1987, S. 3.

21 These programs focused on family support, traffic,
urban development, upbringing and social policy.

22 Annaheim, J., Die Gliedstaaten im amerikanischen
Bundesstaat, Berlin, 1992, S. 51.

23 Zimmermann, J. F., Federal Preemption. The Silent
Revolution, Ames (lowa), 1991.

24 Bothe, M., Die Kompetenzstruktur des modernen

Bundesstaates in Rechtsvergleichenden Sicht, S. 52.

islative powers that states may have over the
federation remain ambiguous, with the US Fed-
eral Supreme Court playing a significant part in
this process.»

THE UNITED STATES OF
AMERICA'S CONSTITUTION
AND FEDERALISM

The Constitutional Convention met in Phila-
delphia between May and September of 1787 to
discuss and attempt to solve the shortcomings
of the Articles of Confederation.

Only the United States Congress is permitted
under the United States Constitution to orga-
nize and maintain an army, form and maintain
a navy, and adopt regulations for the manage-
ment and organization of the land and naval
forces.®® Even if the conduct is strictly intra-
state, the Commerce Clause can and has been
interpreted to empower Congress to control any
actions that together have an impact on a na-
tional market. The US Congress has the authori-
ty to enact a rule of conscription for police duty
to maintain US law and prevent uprisings.?’

The entry specified in Article 1 (8) of the
Constitution is controversial since functions
that can freely be part of the powers of the
States are included in the list, which comes
under the jurisdiction of Congress. Such con-
troversies about the legislature’s separation of
powers can benefit the federal government and
Congress.

The commerce clause, which grants Con-
gress the authority to regulate interstate trade,
is also contentious.” The term “commerce” can
be interpreted narrowly to refer to a group of

25 Timothy J. Conlan/ James D. Riggle/ Donna E.
Schwartz, Deregulating Federalism? The Politics
of Mandate reform in the 104th Congress, in: Publius
25 (3), 1995, S. 23-40.

26 The United States Constitution clearly lists the
legislative functions of the federal government.
Powers not listed here's are the powers of the state
legislature.

27 U.S. Const. art. |, § 8, cl. 3.

28 U.S. Const. art. |, § 8, cl. 3.
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activities different from manufacturing, farm-
ing, or mining, for example, barring the feder-
al government from regulating these and other
related activities under the Commerce Clause.
This limited view is in line with the Supreme
Court’s understanding during the first century
following ratification as well as the most recent
research on the Clause’s original meaning.” This
record might be viewed as forbidding states
from developing and adopting manufacturing,
farming, and mining legislation.®

The Constitution’s Taxation Clause, which pro-
vides Congress with the power to tax and spend
to “provide for the . .. general Welfare of the
United States,” similarly has been “controversial
since it first saw the light of day.”? Does it provide
Congress the ability to control through spending?
Does this term imply that Congress may only use
funds for purposes that are in line with other au-
thorities that have been granted to it, or for any
worthwhile cause? The responses to these ques-
tions have significantly affected the balance of
federal and state authority, and they have been
the topic of acrimonious disputes.

It should also be emphasized that the Nec-
essary and Proper Clause, which empowers Con-
gress to “make all laws necessary and appropri-
ate for carrying out the execution,” is ambiguous.®
Such an understanding of Congress’s jurisdiction
grants the federal legislature broad flexibility.**

The Constitution of the United States of
America prohibits states from using their con-
stitutional powers. Without the consent of
Congress, no state can join a union or confed-
eration, tax the export or import of products,
retain soldiers or warships during peacetime,

29 United States v. Lopez, 514 U.S. 549, 553-54 (1995);
Randy E. Barnett, The Original Meaning of the
Commerce Clause, 68 U. Chi. L. Rev. 101 (2001).

30 United States v. Lopez, 514 U.S. 549, 553-54 (1995);
Randy E. Barnett, The Original Meaning of the
Commerce Clause, 68 U. Chi. L. Rev. 101 (2001).

31 U.S. Const. art. |, § 8, cl. 1.

32 Robert G. Natelson, The General Welfare Clause and
the Public Trust: An Essay in Original Understanding,
52 U. Kan. L. Rev. 1, 3 (2003).

33 U.S. Const. art. |, § 8, cl. 18.

34 It all depends on the Supreme Court of the United
States' interpretation of the word "necessary."

enter into any treaty or agreement with another
state or foreign state, or wage war. Without a
doubt, such a constitutional restriction is a cru-
cial guarantee of the federal state’s geograph-
ical unity.®

The most important safeguard of a federal
state’s territorial integrity is the general prin-
ciple that federal law takes precedence over
state law. According to the United States Con-
stitution, the federal constitution and laws, as
well as all treaties entered or to be entered into
by the United States, are the supreme laws of
the country, and every state judge is bound by
them, even if state constitution and laws are
found to be in opposition to these activities.®

After the Civil War, “Reconstruction” began
across the nation. There was a great deal of dis-
agreement in the nation regarding how to han-
dle the former Confederate states, including
whether the fundamental relationship between
the federal and state governments that pre-
dated the War should be restored or whether
fundamental changes to that relationship were
required to stop the recurrence of the causes of
the conflict.

In the late nineteenth and early twentieth
centuries, rapid industrialization caused sever-
al economic and social challenges, which in turn
led to a number of governmental reforms. An
“increasing sense that government at all levels
needed to intervene in the socioeconomic or-
der to implement antitrust and regulatory laws,
labor and welfare measures, and tax reform”
has been said to define this period.”” Several
constitutional amendments were ratified by the
country, including the Sixteenth, which autho-
rized the imposition of direct federal income
taxes, and the Seventeenth, which allowed for
the direct election of senators by the people of
each state, as opposed to through their state
legislatures. Federal authority kept growing and
solidifying.

35 U.S. Const. art. |, § 10.

36 Frenkel, M., Foderalismus und Bundestaat, Il Band,
Bundesstaat, S. 120.

37 John D. Buenker, The Ratification of the Federal
Income Tax Amendment, 1 Cato J. 183, 184 (1981).

Kalenike Uridia



=
(@p)

#24, ©9399%géo0, 2022

Kalenike Uridia

The first constitutional amendment of the
Progressive Era is regarded as the Sixteenth
Amendment, which was ratified on February 3,
1913. The Supreme Court overturned a federal
income tax in Pollock v. Farmers’ Loan & Trust
Company in 1895 as an unconstitutional di-
rect tax because it was not distributed to the
states based on their different populations.
This decision was reversed by the Sixteenth
Amendment.’®* Some opponents viewed this
as a “power grab” by the federal government
aimed at further weakening the states: The 1921
Sheppard Towner Act, which approved funding
for child and maternity care and is referred to
as the “first venture of the federal government
into social security legislation,” was one of the
first pieces of legislation the federal govern-
ment used its newfound power to pass after the
Sixteenth Amendment.*

On May 31, 1913, the Seventeenth Amend-
ment was ratified, allowing for the direct elec-
tion of senators by state citizens as opposed to
state legislatures. Allowing direct state control
over federal government activities, nullified
one of the states’ basic, essential structural
safeguards.

THE SUPREME COURT OF THE
UNITED STATES' PRECEDENT-
SETTING PRACTICE

The federal courts swiftly assumed the role of
establishing the division of powers between the
federal and state governments. The court stated
in the case of Fletcher v. Peck® that Georgia’s leg-
islation could not invalidate a contract since the
federal constitution did not allow bills of attain-
der or ex post facto statutes. Chief Justice John
Marshall stated that the court had no intention of
“disrespecting Georgia legislation or deeds.” Re-
gardless of this rationale, it was established that

38 Buenker, supra note 78, at 185.

39 J. Stanley Lemons, The Sheppard-Towner Act:
Progress-ivism in the 1920s, 55 J. Am. Hist. 776, 776
(1969).

40 Fletcher v. Peck (1810)

the Supreme Court has the authority to overturn
an unlawful state statute.”

In Martin v. Hunter's Lessee, the Supreme
Court decided that it might also supersede state
courts. In Fairfax’s Devisee v. Hunter's Lessee,
the Supreme Court had determined four years
prior that Virginia was prohibited from seizing
a loyalist’s property by the Jay Treaty between
the United States and Great Britain. By declar-
ing: “The court is united in view, that the ap-
pellate jurisdiction of the highest court of the
United States does not extend to this court,”
the Virginia Supreme Court declared that it was
not bound by the Supreme Court’s decision. In
Martin, the Supreme Court stressed once more
that it “walked cautiously” while examining de-
cisions made by state courts. The high regard in
which the court whose decisions we are asked
to evaluate is held, as well as the respect we
have for its knowledge and skill, significantly
increase the difficulties of the work that has
uninvitedly been placed upon us. The Supreme
Court once more struck a balance between this
reverence and deference and the acknowledg-
ment that “the United States Constitution was
ordained and established, not by the states in
their sovereign capacities, but emphatically, as
the preamble of the constitution declares, by
‘the people of the United States.” According to
the Supreme Court’s ruling, it has appellate au-
thority over constitutional issues in state courts.
The Supreme Court had ruled that it might over-
turn state courts and declare state statutes that
violate the Constitution unlawful.*?

The United States was the first country to es-
tablish a constitutional monitoring institute in
the federal state.”® The United States Supreme
Court declared the first state law unlawful in
1796.“ The following actions have been found

41 Roy G. Blakey & Gladys C. Blakey, The Federal Income
Tax 70 (The Lawbook Exchange Ltd., 2006) (quoting
Richmond Times-Dispatch, Mar. 3, 1910).

42 Martin, 14 U.S. at 323.

43 Rice, W. G., A Tale of Two Courts, Madison, 1967, S.
63. cit: Frenkel, M., Foéderalismus und
Bundesstaat, Il Band, Bundesstaat, S. 210.

44 Haller, W., Supreme Court und Politik in den USA,
Bern, 1972, S. 133.
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illegal: a statute that requires teachers to swear
an oath;*® A law prohibiting public demonstra-
tions near foreign embassies;*® A law banning
the burning of the American flag.*” The most
contentious judgment of the United States Su-
preme Court was the revocation of a state stat-
ute that prohibited abortion.*

In relation to secession, an intriguing case
has been recorded in the United States. The
United States Supreme Court clarified in the
decision “Texas v. White"# that states have an
obligation to obey all federal laws until the
Federal Supreme Court verifies a breach of the
federal government’s authority. The secession
of the southern states is declared null and void
from the beginning. ®

One of the most important decisions in-
volving congressional authority was heard by
the Supreme Court in 1824. Competing steam-
boat ferry operators with boats that sailed in
the seas between New York and New Jersey
were involved in the Gibbons v. Ogden case.
Ogden requested an injunction to prevent Gib-
bons from using the same route, and the State
of New York granted him an exclusive license
allowing him to operate there. In retaliation,
Gibbons claimed that a 1793 Congress legisla-
tion governing coastal commerce gave him the
right to compete with Ogden. He was unsuc-
cessful in New York’s trial and appellate courts,
but the Supreme Court ruled in his favor. The
Trade Clause, which states that “Congress shall
have the power to regulate commerce among
the several States,” was the foundation of the
Court’s ruling in favor of Gibbons. The Court
determined that the term “commerce” includ-
ed navigation between the states and that the
preposition “among” following the phrase “the
several States” indicated that Congress’'s pow-
er to regulate commerce “did not stop at the

45 West Virginia State Board of Education v. Barnette
(1943).

46 Boos v. Barry (1988).

47 Texas v. Johnson (1989).

48 Roe v. Wade (1973).

49 Texas v. White (1869)

50 Tekdllve, E., Probleme der Gebietsveranderungen im
Bundesstaat, S. 137.

external boundary line of each State but may
be introduced into the interior.” Due to the con-
tradictory act of Congress and the Supremacy
Clause of the Constitution, the New York legisla-
tion granting Ogden an exclusive license consti-
tuted a “nullity.” By acknowledging Congress'’s
extensive jurisdiction to control business con-
duct, Gibbons dramatically increased the feder-
al government’s scope of authority.”

Years after the Civil War, the Supreme Court
declared that the First Amendment right to free
assembly and the Second Amendment right to
keep and bear weapons did not apply to states.
2 The Supreme Court acknowledged in 2010 that
the Second Amendment applies to states via
the Fourteenth Amendment, limiting govern-
ments’ authority to prohibit gun ownership.%

In one case * the Court explained that con-
gress might control isolated economic activity
since there is a “close and vital link” between
states for commerce.% * It should be emphasized
that, according to the court’s explanation, Con-
gress was granted the ability to penetrate the
state’s legislative power and regulate the areas
on which the state has the power to adopt a law.

The separation of legislative powers be-
tween the states and the federal government
remains an issue, as the Obergefell v. Hodges
decision on same-sex marriage demonstrates.®’
It is apparent that rules governing domestic ties
between husband and wife, parent and child,
and other topics fall under the jurisdiction of
individual states.’® Nevertheless, the decisions
of the Supreme Court reduce the powers of the
state legislature. Loving v. Virginia® is another
good example of this, in which the Supreme
Court used the Fourteenth Amendment to re-
move a Virginia law on interracial marriage. The

51 Gibbons, 22 U.S. at 194.

52 United States v. Cruikshank, 92 U.S. 542 (1875).

53 McDonald v. City of Chicago, 561 U.S. 742 (2010).

54 NLRB v. Jones & Laughlin Steel Corp. (1937)

55 United States v. Darby (1941) is a case on the same
theme.

56 Wickard v. Filburn (1942) is a case on the same theme.

57 Obergefell v. Hodges (2015)

58 In re Burrus, 136 U.S. 586, 593-94 (1890).

59 Loving v. Virginia (1967)
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Court used the Fourteenth Amendment in Kirch-
berg v. Feenstra® to overturn state legislation
that made the husband “head and master” of
the family.

The Supremacy Clause’s most recent in-
terpretation demonstrates how hazy the line
between state and federal legislative authori-
ty is to this day. In recent decades state laws
have been held preempted under the preemp-
tion doctrine in such divergent areas as regu-
lation of emissions,® trucking®® and locomo-
tive equipment,® immigration,* food and drug
regulation,®® aviation,® state age-verification
requirements for the shipment and delivery
of tobacco,” the treatment and processing
non-ambulatory animals in a slaughterhouse,®®
and arbitration agreements.®

CONCLUSION

Federalism has a lengthy history in America,
yet the legislative powers of the states and the
federation are not clearly separated to this day.
The powers of Congress are defined in the US
Constitution, which, as analysis has shown, are
vague and allow for unjustified limitations on
the legislative powers of the states. As the anal-
ysis has shown, with the change of presidents,
the approach to delegating legislative powers
to the states changed, though this process did
not achieve absolute perfection. The Federal
Supreme Court’s approach also sheds light on
the ambiguity in this clause; The Supreme Court

60 Kirchberg v. Feenstra (1981)

61 Am. Elec. Power Co. v. Connecticut, 131 S. Ct. 2527
(2011).

62 Am. Trucking Ass’ns, Inc. v. City of Los Angeles, 133 S.
Ct. 2096 (2013).

63 Kurns v. R.R. Friction Prods. Corp., 132 S. Ct. 1261
(2012).

64 Arizona v. United States, 132 S. Ct. 2492 (2012).

65 PLIVA, Inc. v. Mensing, 131 S. Ct. 2567 (2011).

66 Northwest, Inc. v. Ginsberg, 134 S. Ct. 1422 (2014).

67 Rowe v. N.H. Motor Transport Ass’n., 552 U.S. 364
(2012).

68 Nat’'l Meat Ass’n v. Harris, 132 S. Ct. 965 (2012).

69 Marmet Health Care Ctr., Inc. v. Brown, 132 S. Ct.
1201 (2012).

continues to turn to the Framers for direction
when deciding significant cases that involve
federalism or raise federalism-related prob-
lems. Judges may be thought of as limiting and
encroaching on state legislative authority.

The only sure thing regarding the future of
American federalism, as this discussion implies,
is that no predictions can be made. Federalism
is still a fundamental idea that defines America
and a key instrument used to create its govern-
ment, even though how it is understood now
differs from how it was understood in the co-
lonial era.

Both federal and state power have expand-
ed and solidified along with the country. That
course has not been easy or straight. Warfare,
even military conflict, has paved the path. But
the Constitution has always been the basis for
the powers and restrictions imposed on the
federal and state governments. The battle to
define both continues to be decided first, and
frequently last, by the courts. That has so far
worked, but not always successfully or particu-
larly well. However, no one has come up with a
superior or another strategy.

Clearly, the United States’ shift to centralism
is dictated by historical experience, but states
must be given the legislative power necessary
to function efficiently at the local level, or fed-
eralism as an idea will lose its sense of territo-
rial arrangement.



#24, December, 2022

S
O

BIBLIOGRAPHY:

10.

1.

12.

13.

14.

15.

16.

17.

18.
19.

20.

21.

22.

23.
24,

25.
26.

27.

28.
29.

Kveselava |., Federalism, unitarism, self-government (history and
practice), Tb., 2014.

Gogiashvili G., Comparative Federalism, Th., 2000.

Constitutional law. Manual. Ed. Avtandil Demetrashvili. Th., 2005.
Musgrave, R., Musgrave, P, Public Finance in Theory and Practice,
New York, 1976, S. 6.

Breton, A., Scott, A., The economic constitution of federal states, To-
ronto, 1978, S. 12, cit:

Frenkel, M., Foderalismus und Bundesstaat, S. 95.

Khubua G., Federalism as a normative principle and political order.
Thilisi, 2000.

A. e. Dick Howard, The Road to Constitutionalism. Republic: parlia-
mentary or presidential. World Parliamentarism Research Center.
Vol., 1996.

Alexis de Tocqueville, Democracy in America ch. 1l (Henry Reeve
trans., Bantam Classics 2004) (1835).

Schultze, R.-o., Foderalismus, in: D. Nohlen, Pipers Worterbuch zur
Politik, Bd. 2, S. 94.

Bothe, M., Die Entwicklung des Foderalismus in den angelsachsis-
chen Staaten, in: Jahrbuch des offentlichen Rechts der Gegenwart,
1982, S. 113.

Hesse, J/Benz, A., New Federalism unter Prasident Reagan, Speyer,
1987, S. 3.

Annaheim, )., Die Gliedstaaten im amerikanischen Bundesstaat, Ber-
lin, 1992, S. 51.

Zimmermann, ). F., Federal Preemption. The Silent Revolution, Ames
(lowa), 1991.

Bothe, M., Die Kompetenzstruktur des modernen Bundesstaates in
Rechtsvergleichenden Sicht, S. 52.

Timothy J. Conlan/ James D. Riggle/ Donna E. Schwartz, Deregulating
Federalism? The Politics of Mandate reform in the 104th Congress, in:
Publius 25 (3), 1995, S. 23-40.

Robert G. Natelson, The General Welfare Clause and the Public Trust:
An Essay in Original Understanding, 52 U. Kan. L. Rev. 1, 3 (2003).
Frenkel, M., Foderalismus und Bundestaat, Il Band, Bundesstaat, S. 120.
John D. Buenker, The Ratification of the Federal Income Tax Amend-
ment, 1 Cato J. 183, 184 (1981). 57 U.S. 429 (1895).

J. Stanley Lemons, The Sheppard-Towner Act: Progress-ivism in the
1920s, 55 ). Am. Hist. 776, 776 (1969).

Roy G. Blakey & Gladys C. Blakey, The Federal Income Tax 70 (The
Lawbook Exchange Ltd., 2006) (quoting Richmond Times-Dispatch,
Mar. 3, 1910).

Rice, W. G., A Tale of Two Courts, Madison, 1967, S. 63. cit: Frenkel, M.,
Foderalismus und Bundesstaat, Il Band, Bundesstaat, S. 210.

Haller, W., Supreme Court und Politik in den USA, Bern, 1972, S. 133.
Benjamin Kaplan, A Prefatory Note, 10 B.C. Indus. & Com. L. Rev. 497,
500 (1969).

The Constitution of Belgium.

The Constitution of Malaysia.

The Constitution of the United States.

The Constitution of the Federal Republic of Germany.

The Constitution of Austria.

Kalenike Uridia



(@]
o

#24, ©9399%géo0, 2022

Kalenike Uridia

30.
31.
32.
33.
34,

35.
36.

37.

38.
39.
40.
41.
42.
43.
44,
45,
46.

47.

48.
49.
50.
51.
52.
53.
54,
55.
56.

57.

58.

The constitution of Switzerland.

The Constitution of India.

The Constitution of Pakistan.

The Constitution of Nigeria.

U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 838 (1995) (Kennedy,
J., concurring).

Fletcher v. Peck (1810)

Martin, 14 U.S. at 323.

West Virginia State Board of Education v. Barnette (1943).
Boos v. Barry (1988).

Texas v. Johnson (1989).

Roe v. Wade (1973).

Texas v. White (1869)

United States v. Cruikshank, 92 U.S. 542 (1875).

McDonald v. City of Chicago, 561 U.S. 742 (2010).

NLRB v. Jones & Laughlin Steel Corp. (1937)

United States v. Darby (1941) is a case on the same theme.
Wickard v. Filburn (1942) is a case on the same theme.
Obergefell v. Hodges (2015)

Loving v. Virginia (1967)

Kirchberg v. Feenstra (1981)

Am. Elec. Power Co. v. Connecticut, 131S. Ct. 2527 (2011).
Am. Trucking Ass'ns, Inc. v. City of Los Angeles, 133 S. Ct. 2096 (2013).
Kurns v. R.R. Friction Prods. Corp., 132 S. Ct. 1261 (2012).
Arizona v. United States, 132 S. Ct. 2492 (2012).

PLIVA, Inc. v. Mensing, 131 S. Ct. 2567 (2011).

Northwest, Inc. v. Ginsberg, 134 S. Ct. 1422 (2014).

Rowe v. N.H. Motor Transport Ass'n., 552 U.S. 364 (2012).
Nat'l Meat Ass'n v. Harris, 132 S. Ct. 965 (2012).

Marmet Health Care Ctr., Inc. v. Brown, 132 S. Ct. 1201 (2012).



#24, December, 2022

Oy
[EEN

BoM3M3OP3IoMBNOL
0BLONOIONL ON3MEMBNIMN)
Q3boL050)JBS

nMozmo cmgmbody

bodo®orcmob dogobh®o, 03069 Log0b0dg0cm0b bobgernmool
0000n0bob bobgendboayc 9boggtbohgho

dofood Myoodzomo

bodoGoemolb bodozoemogtm bogobdoboocngdeme 36mgodol

09-4 396bob boywgbdo,
03069 1030b0d30000b bLobgenmool coocnobolb bobgendbogym

960396b0h9H0

JobOMAJO0

bodmdomagm bLodommomdn dmgdgoo 3gMmdm o3hmbmTnnb
3M0b3n3dnb godmbo®znb gmm-gmomn mzembohnbm Lobgs MBAY-
690mg0000 yMm0gMmomogon. msbodgommgzg bodsmmamdon Bo-
MIMBdagbmmdab nbbhobhydo oMb ob doMomoo J3839mbgo,
Mo%go3 odnbgdymons dMogzomn LodommmydMmozn PMo0g-
Mmomodob gobbmMmEngmgdob dgbodmgdmmogdn. abbhodyhob
9600369MmmMO 0DMEYdY, MMEaLLE 30MM306900 86 MMZabndENY,
Mmdgmog LodoMmmmgdMmng ghmogmomodgodo gobbbgozngdymo
90%9%9000L godm 39M dbgMmbgdLb Loggmomo nbHgMmagbydab Moz
BoMIM@anbob, ImJaggdb BoMIMTagbemnb 89339Md00. smbo-
60dbs300, MM d0DYBO 093M00, MMYIES LOIOMBIYOMM AoMmAm
960, HmAmob 308sM0eE EMYdg ABYds goM3393mm0 30mbznb
6036900, M7 Md3Ybs® sdMABYMO3 gobdomMgogoL ndmagzs 3o-
bmbAgdmMmos BoMIMTagbmmonb nbLHOBHYHDY s Mo Ml
0b doMmomon AsmAm, Mmdgmog dgndmgds gadmygbgdym 0gdbasb
BoMIMBo3ag6mmOnb MMIndnb gobodngboc.

39Mdmbodamonmgdmngn  ©mibhmobob Fobgnmomgdobmzab
@00 3603369MmmMdL 9g3L Bnbo baddg Bodmabomb BoMAImMIswab-
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omonb 0bbhoBHIbHOL sgBHyommos. sd0bm3znb
30 90%06d96mbomns 83 0bLAHOHYHOL gm-
Mmoymo bognmbydnb 33ma3s — gdo nbhmMo-
Jmo  bobyoboEob ™MybsdgEMM3gIMOTEY.
dgmhgymo mydab BHodmenmgnymo obsbo-
0090s dgboadmydgmb boob, ogngbomoaL
9mbLOBMYds 0bgo 3603360M306 3MMOMY-
09 LO3NmMbyody, MmgmMmgdnEss: BoMIM-
00003906mmod0b gyybgdsns, oMb, dobo oo-
300909M70900 o doMmomoo 60dbgdn, 0y
Mo09bo® 30MIMboMa gLoEOgnds gfm-
3630 LOIVBMBAEYOMM AsMAmM LogMmmodm-
Mmobm LHbMDYOL.

LY3336dM LOGY3ION: BoMIMBOZI6MMdY,
H0o3mmmany, 3Mmomyds

ddbadal®0

BoMIMBoagbmmds bLogommzgmmb bo-
dmgdomagdm 3mogdbom Myagymamgdyma Lo-
doMmomgomngn obbhodyHoo, MMImob 0g-
mMoymo 3603369mmods dnoba 3Moghoidymon
396bmMmE09mod0LLL bobsbosmm nyMooym
096900L 0dgblL. 3393000 yyMoMyds go-
dob3znmEgds BoMIMIsagbammodnb @Hodm-
mMmgnymo sbobnomydab ModHbndg LLdO-
Mmomyomng ob39gMHdY.

BoMIMBoagbmmonbL: Jommymo, gaMmds-
Byamo, MMB3sbmo s 06g3mobyM-s8gM03xmon
Lodommmgomongn bLobLAHHIZ00L Loboboomm
003009079M7x09000L goM33930L bLognmbo o3
0bLbhHoBHIHOL oMbObLY o &Y6JEMBboMYdOL
d993009000L 3MadgmMoydLb BoaMIMeagnbL. LEM-
M9 sdnmvs banbdHgmMgbm bobHgddgamMmydn-
00 3mbhgdbho, MmIgmoE Jomoymo 3gMmdm
Lodomoob godmB39390006 gMmoE, Bo-
MIMBoagbmmdab 0bLbHobHYHOL 3Mm©gdLab-
dngmo M9gamamgonb bLoagnmbbLoE dmoEa3DL,
Moi3 doMmomo BaMmIM@agnbgdb bognmbab ho-
3MManymo sboboomgdob dgboadmmgdaenm-
0000 03m7bL. dbg39, BoMIMTOEE]bMMONDL

1 Joybo, @., (2019). Igsmadnmon Lsdsmorgnolb 8600-
3650mmods Lagdomm3zgmmbon3znl. dgsomyxdnmon Lods-

Ho3mmmgnymMo sbobnomgds gymabbdmodb
LadaMmoob MYEIRENOLY O 0YMoEOYEON
HMBL3MBHOL 360T369MMONL goM33935L
39Mdm LodoMmmomdn. 33e930L T0Bb0Y: Bo-
MIMBsagbmmMdab sMLNLY o 6036900L go-
dmg3390mv; dobo, MmgmME JoMmoymo 3gMmdm
LadoMmob 0bLAHODHYHOL BoMIMIMONLY O
LO3obmMbadEydM MggxmnMmydnb dndsmmy-
00b A396900 E®aL oMLYOYM ZodmMbB3930mMm0
Lo3obybme; goM3zg3e ndnby, sMab My oMy
©obod3900 63MAMBdEEIbMMds yzgms bLo-
bob LodoMOEMydM03 PJMMngMoMogddo dg-
LoaMydgmn LadsMmmmgdMmngzn LoLbHYIgd0L
90bg3001. 3393500 gadmynbgdmns bmMm-
dohoymo, omadsthymo, dgoamgodnb, bobomyg-
B0bo o 06oeM0B0bL dgomyodo.

1. 60H3M3o@3JI6MMBOL
OLOM@WOIEDNO Jb33IMIABGO

BoMIMBoagbemmods, MmgmMmiz Jommymo
39fMdm Lodommmab obbhodyho, A3gymg-
00bs s HMdENENJY00L YMMTnm 39M 30093
3ME0xz030Mdomo bobhgdob Asdmysmnody-
0007 9MLHOMOES.2 bb3aobbzs bmEnamym
39Mgdmdn B6oMIMTda9bmMmobs 0dgbs Mm-
3MmM3 IBmMYonb sE30L, sbY39 HMsoEnnb
amMmIoL, M3 3Ysn09)o®s BoMIMIsanbg-
o o BoamImEgnboemo 3doMab dmMmomymMm,
9000390 ©o Lodammmydmng 3oLybobDgg0-
mmoOob.: smgqdLebMmy yododganb boboMmIm-
90do ,byz0bogMma gmAY, bLogymobbdms mbo-
L9LY s 313aYsL H30dDMEYMa bognmbao, boag
BoMImagnbnaman 3nMmab §d90900L 3mbdHMm-
b dmMoymo domondbogymgoob 19bm-

0960 P¥MY639MYyMEBEL.t 3970 RTo39MSL

Mool Jofmomm-gyma3sbnemo gyMmbagno, No2, 7.

2 xmMdgbodg, L. (2017). 103-3 dnbanol 3mdgbEoma
0086380: F96@M0s, M. (Mysd&mma), LojoMmo3y-
anmb Ladmgdsamagm 3meadbob 3mB876&sMma, Hogbo I,
nodomobo, g3. 590. Goc0mgdymMOY: ,ym3gmEmo-
3 3bmamydsdn sthogmon gofmnggds ngds Homam-
05008960mab 39833mdom”.

3 09000. (33508900, 3., 3MmBE0, 3. (2001). dgsMmydo-
00 bddsMdMIEMEbyMdNL dgbszsmo 3gmdm bo-
dofmoramol bezgmmdon. ;mdogobo: ,xobosn”, 3. 10.

4 oemagjbobofyg ysbodgan, ,6330L0gM0 gmhs”, ,,aymbs
003J00@ BI300 MBIMo0 s J338 IEsd0fo,
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3m90ds ,,00bHMmomba” babomob boboom sLbso3zL
3oMoE3mnmn mzabob 673Mg00bs o do-
003039000 Logdd0L BoMIMBOEEI6MMOLL nd
0a0msb, LosE, Mmagmmiz 6gbo, Jomo oM
©o0nd3900.° L3sbgMAn BgNneEnoL 3MmMEL-
do 6oMIMBoagbmmods domydymn aym Mm-
3mm3 bobbenab, obg Lodmgomogm bogdnb
3obbogmgznb dg0mb3zn3903d0.6 LanbhgMmgbmo
0900L 6oMIMBdE3IbMMds O FomM3gPMON
300M0b 65MIMTd3axbmMmMBs. 8Ly FoganmMy©,
0900hmmab, MmgmmE dommnmabsgymadnlb
BomMIMBoagbmob o bynhMmomymn 3oMab
@abobgmgos 9990930 babom g3bzgds: db-
s90m0, Mzxmob 3ogn, dobzdon, 0g9-0g0oh M-
M0, bgz0LOgMO. 3omM3ggmo 30Mob BoMImMDo-
©30b6gman 30 dgndmyds ymangnaym mzabab
693600 6 Lbzo 30Ma. sgoMadn 606000 LL-
dobo 303900“ Mm930bL DML BoMIMEE)b07b.
bm@gnomym-3memoh03nm  JMo0gMomogddn
BomMIMBoa90mMmody, 133090MO0L BYbJENe-
LB 00003L90s.’

LodommzgmmbL Lodmgomogm 3mwgdLbob
M933mnMg0sd 6oMIMTda96eMmo0L 0b6LHO-
HadL adagyMo my nyMmoogmo 300goab bo-
0oMomgoMnz0 3o0LbobIZgdMMONL o 3gM-
dmbodoMmmmydMmnzn JMomngmomodgdobmznb
©385bsbnsmgdgma (MyE39x3ENMYOYMN) Gm-
M3y, dom dmMmab, @Mmmobs o bogmMEnb bo-
@bowg d90Ldnbs.2 39gMdm LodoMmmomdn Lodo-

Mmm3d dodns EsbB300 FgyYy39Mg0dy, 3939933 domdSL,
0530b030L dAsBy yx3hm 7@ 0 3036700!“.

5 3970 }3S39MY, ,,056@Momba”, ,,0053L 306 dmaEs
ol 6709, bLogdg 83900m 853MNLS? 330JMMO, CMHMYdS
s30asMms 08 IgmM-mbzmal Hodols.”.

6 yobsd3znmo, 0. (2018). Logsmmzgemmdn 83cns30-
0ol 3985Mm0;BY d30L SeMEMmbo@nymo goshysg-
&ob Lobadsmomm s sMBLsLsdsMmmm mMmmMA]-
00. mdamobo: mby-0b go8magx8mmoy, 33. 223.

7 1905 Hagmb gyfool dodmbzmgdol 3gMmomedo,
Joforymo 06@&gmoggbans fomdmadsagbma o
0153©JOS® EYEES S80MBIONMIOL, Moms Jdnsd-
amadmoo MHLymob 0837M0sbonsb Bomn gobsbemy-
00bd 0y Lb3s Labal My3MaLboym mmbobdngydgdby
bgmol smgdol 30Bboo. ob. cmmmongonxzsbady, 4.,
xoxsMmndy, m., dyxLbgyemodzomon, ., dg@&My3gmo,
M. (2012). Logommzgammb abGmMos mob GmdoE
(bogommzgamm  XIX-XX Lon3nbggddn), mdomobo:
,3omo@ms LY a3. 114-115.

8 9500, 3s30dg, 6., (2021). HoMmdmBocggbenmdnls bo-
de30mmonl Hobodnfmogdn. dgomadomo  Lods-
Mool Jomom-3amasbymn gnMmbaeno, Ne7, 33. 16.

Momadmng 3M0gMmosms bsbnosmnob
390m3nboMmy, yomndyds ndnb bognmmgody,
Mmd 30MmM36900 o6 0yMonymo 3oMab bods-
Momyomngn ggmmMdnm sMLbYOYMN MMZabo-
BoEng, MMIgM0E, 3omM3gam d0dgdms godm,
30300m@ 3960 sbmMmzngmgdb me30L 0bhg-
M9LHOL, IBRWY090LY O IMZdgMOYOL, Bo-
MImagbnmo nymb dgLbodg 30Mab dngMm.°

b bognmbo oMy dbmmme 3gMmdm LoTo-
Mmoomdn, 9Md3g LogaMmmbodommemydMmng
3M009M0mMo90d03 0hgbLb 00300 dgbodsdo-
Lo, bodommzgmmb bodmgsmagm 3mggbob
3oMmzqgmo Bogbob dgmMg 3oMab 39-7 ma3do,
103-114 93bmgdnb Mygnmomgds BaMIMDs-
©396mmonb JoMmomymo 3gMmdm Lodommmab
M30000ymRa  0bbHoBHYHo aboboomyg-
00b LO3OBbMBAEgOMM bLoxydzgmb Jabab.
©obobgmgdyman bmmAshogmo dodabo, Bo-
MIMBsanbmmodab 0bLbhHoOHOL 3ogMdmbo-
dommmaoMmn3 o LogaMmmbodommemydMmng
3M0009M0MO9030 @aMamamngzn sbabznby @
hodmemgnymo obsbosmyonlb bLsgnmbLsg
0Y9690L b 6gbMogdn."

BoMIMBoagbemmods, MmgmMmE JoMmmymo
39Mdm Lodommmab 0bLHODYM, 98939 ©o-
Maob d9aLbBogzmgmo LobLBs3mM obEndmo-
6900bmM30L HodmemanyMmo aboboomgdob
0M9MM333MmM30060 godmzmnb9000 boboom-
©900. 30g30M0moE, badmgomagm boadoMmmo-
odo 3oo3Lob v3mbLBNL FgomEoznbm3znbL,
030 33000 sMbom sMab 6500L godmazmabab
3MmOmMdo®03o,? 3x3Mmm 3mb3MgbHmo: go-
M0g3900b g0o0b dM3gbhdn BoMIMImdamO
Mo0dg 3MMOMYdy, MMIgmnE dmnEe3b d9a-
mb3z9390L, MmEabsg dgbadmgdgmns goMo-
3900 00090MmEL, M7ydEs ob 3nMn, MMAg03

9 Jdgo00. 3boody, J., (2012). HomdmBsag)benmoals
06LEG0ENENL Logohmgds sednbobEMmsgoym Lods-
Mmoo da. bydshorenols gnmbogma, Nel, 294.

10 0J39.

11 ab. xmMmogbsdg, . (2017). 103-g 3ybanals 3mB76@ -
Mo §ogbdo: Fob@nMmas, m. (Mgsd@mma), Logs-
Mmo3gmmb Ladmgomogm 3meadbol 3mAgb@sma,
§0gbo I, mdomabn, g3. 590-591.

12 0o0bnMmody, ., sfMysbns, 0., 3s371sd30mmo, d.
(2017). LsBmgomagm 3megdbol Bmgswo bsfomo
(38B9Lgoal 3My0mman), ;mdomabo: ggmdsboals Lo-
gfhnsdmmobm 0nobsddMmImmdnl Labmagsmgods,
33. 83-84.
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39M0g3g00L Pdnomm dboMmg b Fobab,
of dmbobomgmob gamnggdnlb oydadn ob
aLb 3oMo 93M9bL MmAgMAHL, MYIBe oMy dY-
393HL.” ©a30b senhaMbodoymo gowsby3-
hob @mm3gonob dgdbbBogzmgm dg3b0gMyg-
09000 65MIMBdE3906MMOs T9ENeENdby @
Lobmbomm dgEnsEnsdn dE3MISH-BoMIM-
00003906mab  dmbsbomgmdalb gmogym o
3MmEabyomyMm bLo3nmbydL P3o3dnMmEnd.*
03M9mM39, 93Mm3o3d0MmMab sbmEnmgdalb dg-
006b3900 6oMIMOE906L 33603369mMmM3069L
9(ho3L Jomomygmo 3gmdm bLodsMmmmab g3mMm-
390053000 gdodyg, dom dmmab BoMIMT3a96-
mmonb @aMmagnbmzgnb.”®

LogoMmmzgmm 600035-b0005 Yobmmzg-
00 93MmM3YmM bLoTaMMOMDL.® Jommymo 3g-
dm DLodommmab gobgznmoMmydnlb 3MmEgbLo,
LadoMmOab ZabznmaMmydalb Loymzgmmom
00090006 9MME, IM0E3L Bom3gym Lodo-
MmomgdmMng 0bLbHOBHYHO o LOIOMBIYO-
oM bmm3sms gob3000MmdsL. dgbadsdnbLYC,
93Mm30300MmMab sbmEnMmyonb dgmobbdgos
93Mm3m 306mMb3YOMMOsLMb osbem-
900LMOb gMmmo, Jomoymoa Jgmdm bodo-
Mmoob gobgznmamgdnb 80d6ab dohoMmydy-
mns. My 3039MmbL dnoAbs, MMA ,y3zgmo
bbgo Lodommomo ... MMINL LodsMMOMMSb
d9aMy000 nym 036m3060 s bobogomm*,
3ob6Lb3o390000 o3 3MbEIxRENNLEYD, ©MY-
bMmgMmonm bLb3zoEoLb3zs LodoMmommobs @O
Bomzgymo  Lodommmgdmogn 0bbHOBHIDI-
00L gobznmoMmgds MdbodsMIbNA369(mMmM300
09300 MAsL BaMIMoagbL.

bogommzgmmb badmgomogdm 3mwggdbob
d0mgos Jommymo LabygmdboxmgdMmaomodab

13 0J39, 89.

14 0900. ysbosdznmo, 0. (2020). 3g0ns30s (©o30l
8o©5§y33B0L 98IGIM0 sEBGIMbsGogmo gos-
0y33®9), mdamobo, 33. 188-189.

15 0b. m39M3s60, 0., 30msLigbo 3. ., bgogL3sndo 4.,
(2021). g3fmm3ymo Lsdsmosmo (LsbHozmm Lobg-
m3dm356gmm), sMadsbn, cmdamabo: ggmdsboals
Laghosdmmolm sbsddmmammmodnls Lsbmagsmy-
09, 83. 712-713.

16 Bmndg, 0., (2019). 93Mm35380MmMsb sbmEnMydals
09015663700L dofomoo godm§3g3300 Jomomamo
3960dm Ladsmormobom3anl. 3ghdm Lodsmamoab do-
dmbomm3ss, No2, 12.

LodaMmmmgdMmngn g3znMmaznbns.” Lodmygs-
magdm 3moggbob 103-114 dgbmgodnb bobom
BomMIMToagbemmodab, MmagmmiE Jommymo
39Mdm bodomommab nbbdH bbb, Myaggmn-
90y, mog30b dbMmong, dobo Hodmemmaoymo
©obobnomgdob dgbodmgdmmodoboig dmo-
30308 gobomzamabBnbgdgmos 0b Gogdo,
Mmd Logommzgmmb bodmgomogm 3mEgd-
bob 3MmggdhHdg 0xdomonbsL Jgbbogzmom
ngbo g3mMmdymo J3gybgdal, gzMmmgzezdo-
Moby o 93Mm3nb LOOFML bLodoMmmo-
Mmo30 sgdhgdn, Mg Lodsmommab bmMTnb
M9393300Lbs ™y oyMoogmo HMbLI3MW.-
bhob 8603369mMMOL Eom3gymmn abbdo-
dadob  3Mogdoggmo  gabbmMmEngmgdab
dogomomdg 93magbL.”® 03y6506Mngns, MmAI
BomMAmMToagbemmdalb obbhHodabo, JoMm-
0gmo me3009079M750900Ls o Lb3oaLL3Y
LobgmdBbogzmb bLodoMmmmob BmMTsmo o
bobH9Tgo0b  TgEoMmgdoms bLoxyyd3zgmbdy
Aodmyomnos.22 abhmMmogmo 030mbOd-
Mmobom my d93000MJ00), FogamMOMdE, Mm-
339mmy 3m3330360 3mdobns (yEgd30Ms-
H0)? 3sbybabAggdgmn aym MmAab 3oM3zgm
3Mmo3amobAMAE39m 306mBBY (XII Hodyaab
306mb60),2 MMIgmBny BoMIMBsagbanm-
0oL, MmgmmE Mmdob bodsMmomab nbbo-
hadob ogmooymo bmmMAgoob 89330893900
oM dmdbomMy, bognmbo MygymoMmEgOMOY
Mmmadob A399Myd0mM0 s YymRom-bMmEnomy-

17 0J39, 13.

18 9g000. 39MaLganndg, ., (2009). 3gdm Lsdsmorgmals
YBmasalo LobEgdnMo 3650700. MdoMOLN: g3Mm-
390 s dgsmadnomo badshormal nbbE0GIGL
390ma390emmody, 33. 401-403.

19 ob. MyLbosdsznmo, a., (2021). 3memnbos ©s Homdm-
0500336mmonm0 PxrmMIdSIMLomgdal dmMhm@s
390mygbgds. dgesmadomn Ladsmogmoal Jomoy-
-39 dsbymo gnhmbogmo, Ne6, g3. 1-2.

20 dg000. Bmady, d. (2005). g3Mm3ynmo 3gmdm Lodos-
Mmool My33330s  Ladomm3zgammdn. cdomabo:
LOgsdmaEgdem Laddal Lob§szmm 396@&Mn, 33. 184
000007309 m0s: ,Lodsmmsmms 3smdmbobagoals
mmb y3g9msbg P3Mnsbn nbs nymb dobo 8ywyaa-
00l 3megdLgddo sbob3zs.”.

21 ob. dg&Mmy3gam0, 3. (2013). MmBal Lodsmosma (bs-
x1nd3mgon), mdomoabn, 3. 9-10.

22 JoyBo, @., (2019). Igsmadnmon Lsdsmorgnolb 86n00-
369mmods Ladomm3gmmbom3nl. dgstgdoomn bods-
Mool Jofmomm-gyma8sbnmo gyMmbagno, No2, 2.
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Mo bLodoMmmmab doMmgaymomgdgmo bLb3Y
bmMmIgo0m, 93039 @MML P30300MEIOMEO
30M0o bHIHYLD,? 367 JIBRMGOTMboMgdD.
d90gmaddo Mmadsymo bodomommab hgMmdo-
bmmmgonnm doMB3Y6gdgmn 3oMmo 0bmy-
0my,* MmagmmE mandans, bmenm MB3Y67-
0o - procurator.?® 5mbob0dbsz300 Lognbob
dmbodMy0ds, MM, 306Mmbn ndheyds boobmob
ghooe, guydbgos boebb oo Jhgds, hmgmhg
30 boobn 30h3030 boggmah nbengneyooyhm-
000%?¢ 39000030 bYE, BoMIMTdEEagbeMMdNL,
Mmgmmz Jommymo 3gmdm bodsMmmmab nb-
bHodIHOL Hodmmmgngmo oboboomgds
dmgdgn LO3sbMbBAEOMmM Mggymamgdab
nyMooymo dgganb dgmby gobLbadmzmy-
009, MMIgmoE goMm3399m™ abhmmosb 9x3yd-
6900 65MIMIMONL, 36900Ls My FnbssmbOL
39389000). BoMIMBo3gbmmos, MmgmM
Jomoygmo 3gmdm Lodomomob obbHodY-
Hho ©s dobo hodmmmagnygmo obobosmyds
dbmmmo Jomoymo 3gmdm Ladsmommmob
339300 LgebL o godmb3930L oM BoMIM-
003960 o 93Mm3o3dnMmMeb sbmEnmgdaL

bomdgaMmymgonm bs3obMo FomEyodymg-

00b @oMmgmyddn,” dgbodmgdgmos ogby-
sagmo Lognmbgdob qgamom gobbom3zob

3Mb39x3n0b dgdydegno..

23 97 M333a0, 3. (2013). Mm3ob bodsmmsmo (bLoasnd-
3am300), ;mdomabn, 3. 50.

24 580Mmsbod3noamn, 3. (2018). gofmnggdol a3mmdnl
0dygdy, Mmammz mmMdol ;s30bnamydol dg-
BmYe35. Mmdomobon: ,,dgMonsbn”, 33. 14.

25 ab. gsmnd3znao, 8., bmazgMmony, 8. (2010). MmAal Lo-
domoamal boxzynd3zmgdn, ;mdomabo, 3. 215. sb)39,
dgo0. d0gns, 8. (2016). 3ob6mMbaLAngMO 35eMEy0Y-
myd0m0 NMmoyMomdlxdn. mdomabo: ,,0mbs 351-
bo“, 83. 72.

26 dg000. byManmodg, 6. (2002) anbEnbosbal nbLEo-
&130700 (MonnbnMmosb Msmadsbn, Habsbn@yze-
moys, 9960336700 o Lodngdgmon). ;mdomabo, 83.
193 80m0;307mos: Godymoa XXVI: a3s5egdol
by dg3mengdals Igbsbgod.

27 0b. donbyMady, ., bymbsbodznmo, 3., 308530d7, 8.,
(2018). 93m3s380Mal 3gMmdm LsBsMmsmo — gogs-
§Y3030mM70900 o Fobogngdn, dmAbAsmydgmms
©5330L Lodsmomomo, dhmdolb Lodsmamoma, 3mM-
3mMmogonmo  Ladshmomao, 3mB3nmabinol  Lodos-
Mmoogo. bahomo 30M3gmn, mdagmabn: ggMmdsbonl
Loghosdmmalm obsddmmdmmdals Labmagsmyg-
09, 33. 26-28.

2. 003MMMMaNIm0)
©abab0odIddo

2.1. Johomypmo
bodoMomagodtogo bobhgdo

BoMIMBoagbmmonl, MmammE Jomoy-
oo 3gmdm Lodommmab nbbHobhydHobL Ho-
3mmmanyMmo absbnomgds Jomoym bLodo-
Mmoomdn L3bMbIEydMM Mgammonbs O
LobodaMmmmm 3Maghn30L godmbB39300. CMZ-
dohymo m30mbIdMObOM, AsdMYysmndgdymON
©3Mamoamn3zn 3mabo®nzs3ns,® 3Magdhngyma
obobgnb Gomzgym dgdmbzg390dn 3gMdm @
Logamm Lodommmab abbHoBhYEnyM Togbo-
99 00ymx3909, LosE LadsMmmmab Mzabgodnb
3mabogngda3ne boznmbab gabbomznb Mmzam-
LadMObLNO o 3603369MmMOSL SLMYMYOL,
bmem 65MIMBoaabmmonb amgmomagn
xmm3go0b Hodmmmanymo Eobsbosmyods bo-
LBogem EObLEN3WNbYdNLbMZNL dabo smgdob
bbgoobbzomdob bLoxydzgmaoas. LonbhgMmg-
bmo, MMI BoMIMIoagbemmonb nbLEHNM -
HobL bobdHgdyMmdsbs s 0bLHNHYEYMMOSL
39M0sbymo, MmIsbymo s 0bgmabym-o-
99Mo3gmo  bLadoMmomgomogn  Lobhgdgdab
gamgmgodo obbhobhyHob abHmMoymo Ao-
9myomn0go0by o LO3ObMBAYOMM M9ay-
momgoolb dmgdgon bmMmshoymo bLobod-
307 3obo30MmMoO70oDL.

Lagemmzgmmb  @gdmgMmadngmo  MgL-
390amo3nb  3nMmzgmo  3mbLbHoBhyEnob bLY-
™m0ob3300900m sh306909mMBs  JoMmymads
bodsmmmgdmn3ds bLobHYsd, (99damdan
- 306mb63©y09mBs) sdMY30©IOdMMOnb dm-
3m3900L 39093 oMym bLodFMms LMEn.-
mobhymo Mybdnxomoagzob 3MbLAHNHIYENgdNL,
LO3obMbIEd™MM 8gdHgonbs o BmMAgdnbL
33mMu300090Mo g3mmM3nm dmJdgnds, Mo-
03 bobgmdbogm TdommBgbMmogobs o
LadoMmoob gobznmoMmygdonb bogombo Myg-
39x300bs s 0yMoogmo HMIbL3MLbHNL
xmmMInb 39070539000 o330 90MMOLL VY-

28 9dg000. 0yn8s60d30M0, 8. 8. (2012). FgLozsama bogs-
Mmon3gmmb 3ghdm Ladsmomomdn, ;mdogmobo: ogno-
b bobgmadfoxm Hba3zgMbn@gB 0L 3odmaEy8ammoy,
a3.177.

nMagemn engmbndg, 3oM0od MYdsd30emo
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39330600.2 LagoMmmzgmmb bodmgomogm 3m-
©99Lbob 103-g5 dybenob 3oMmzgmn bsbogab
30M39m0 6060o©g00L 0Mobsbdo, goMo-
3900 d90dmagds @anEML BaMIMToagbmab
09039M00003.3  obobgmgdymn ©omgdo
33090330 ©s 0Mo@oym 30Mg0b (8909amadon
- BoMIMBoagbamgoL) 3gMmdmbsdoMomyod-
Mmog yhoogmomogodo BomMIMIoagbmab
(409nboMnsbo 3nMab) Ladysmgdnm dmbs-
Bomgmodnb y3mgdob 060g490L. 88039 dgbenab
30M39m0 Bobomob dgmMg B0bsoadnL
d0bg300, 65MIMBOEE10M0L EMydIM-
boggds o6 3obmboEob FodMINbaMgmMOL,
306s B3MIMNIMOs ©a33amgonb (Bnbomodn-
amoOnb) boxyd3zgmdy.’' 38 gmMmdnm 3o6mb-
000909M3s od3gnNbs 65MIMTd3706MMONL
nbbhobhydH0L Loxyd3zgmdy Jdggdab gobbm-
ME0gmgonb bLobgmoMmomods: Myxgnmmamyodonlb
3M©9gboLTNgMo BMMIS S 6ydoyMBEMON-
00 M939x8E00L dgEHaMOMazn babosmn.®

BoMIMBoag6mMmdNL nbbobhydob
0mJ09©0 LEZbMBAYOMM MyadEns bodm-
Jomogm 3madLob Asdmyomndgdab Lomo-
3990006 ©o 990amad, 83 nbLHoHYDHOL mo-
6o0gMm3zg 3oMmasbymo bodsMmommgomngn
LobHga0L ALEE3LYOLMD HMME, BoM3gm
00300907M75090LE 9YomNdgOL:

9) 396mbabdngma BsMIMISE)6mMmMdNL
dmbgbMnggds goMmnggdgdob dmadbybMmngy-
09 ma3dn, MmammE3 Logebmbadydmmm ®hgd-
60300 ©ob3g60L vy gdMMOY;>

0) bagommzgmmb Lsdmgsmagm 3mwad-
bob 103-g Tgbob dgmMmg bsbomom gobbo-
dogmymo Bgbo s 39bmMbBIEgdMAL bymab-

29 339089030, 3., 3mB 30, 3. (2001). 3gsMmgdncn bods-
Moomdgmeebymdal dgbszsmo 3ghdm badsmamaoalb
bzgmmdo. 83-2 &madn, ;mdamabo: ,xobosn“, 33. 8-9.

30 ©585@7000 ab. 0085608300, 8. 8. (2012). goMmo-
890700 (bsBsmogdMmnzn 01bg0s s BmMAsENY-
mo Manmomgyos), odamobo: ngnosl Labymadfo-
Bm 1bn3xmLoBE 0L godmagdammody, 33. 86.

31 099000. 39MgLgemandy, . (2009). 39Mdm Lsdsmorgmals
YBmasaLlo LobEgdnMo 3650700. MdoOLn: g3Mm-
390 s dgsmadnomo badshormal nbbE0GGL
8390ma;390emmody, 33. 401-402.

32 Job&1Mns, ., (2011). Lodmgomasgm Ladsmorals
Bmaown bofomoa. mdogmoabon: ,LsBsmmomo”, 33.
424-425.

33 0J39.

3300900 obgMmdab, gmmBabgdolb, o0039
©mMmb 03 Lb3o goMngx0g00Lb oEIONL B}M-
M30b  d90mbLLOM3MOLMOD  o30300M7d0M,
MmIm9o0E 38790mmME Y6s anMUL;

3) ©333mM1ds (B0bmonmmody) s MBIY-
690709, MmagmmE BaMIMTdaabmmdnmon
JIBmMY03dmbomydnb BoMIMAMdNL gMomn @
03039 boagydzgmo, MmagmmE bagmom dabso-
MLOL o Lb3zoobbzs HgMdnbommagnyMmo o-
bobgmgdab dgdmbzg3900.34

39M03sbm LodomMmMadMng TMEIM M6
aLae3Lg0s JoMmmym LbodsMmmnmydmng bobhg-
0oL MMIsbymo o 0bgmabym-s39Mozymon
Lodommmgomazgn Lob@Hdnbasebd gobobbgegyg-
0L. dgboadmgdgmns godmzymm d50w930:

) B3MIMBsagbammonl, Mmammy 3gm-
dm Lodommmab nbbHoBHIbHOL 3mwggbobAn-
afo Moagymnmgonb bLogombo. sbY3g, 69do-
ymazmmonon M939x3E00bs S 0yMoEoYmo
HMobb3mMebhob 09603369mMmds  BoMIMD-
©396mmonb 0bLbHobHYHOL Asdmysmndyde-
L6 o3e3dnMgdom;

0) BoMAMBsagbmmonb dbsmgms (byodo-
9dhos) HgMmdabmenmaoymo sbabgmgdabs
© JMM0gMmgsdns360L Lagnmbgodon; g) Bo-
MIMBoagbmmodal, Mmammiz nbbhobhydhob
LY00gIH JBRMYOS-TMZoMgMOgO0L MYgy-
mnmgonb bognmbyodo;

©) B3MIMB3396mMmmdnb 06LHNHYHOL bo-
bg900Ls o aMaMOMN3n BMMTYONL oym-
x300mO0L bagnmbo.

Jomoygmon dmamab ghm-gho ma30bg-
09Mg0sL  B6oMIMoagbb dnbmdnmmdsLy
0 035M7x03L dmMmabL F3030m LodsMoOEYod-
Mm030 DM3Mab oM3MbyOMAY. HgmMBnbmeman-
3M0 dgLodsdobmodnb bognmbo 3MmdmMydyMmo
boboomom Labmpomm bLoadsMmomab doMmygy-
mnMmgodgmo 306mMb3EYOMMOnL BogomnmdY
d9330dmno  BoMAM300306Mmm. ,Lobm@pomm
dmg0990sms dgbMmymydnb 6abob dgbobyd”
LagdoMmmzgmmb ogbdngoob dobobHMab NO71-
9 0Mdobgonb 28-9 Agbeob @abobgmmydss: bo-
bmhomm dmgdngmgonb dgbMmymgds dnbom-
o0monb  (MB3Y6goY™gdal, ©o35mgdaL

34 3s30dg, b., (2021). HomImMBocgabemdal bs830-
om0l §obsdnmmogdn. dgsmadoomn badsmammoalb
Jofmom-gghdsbymao gnmboemo, Ne7, g3. 24-25.
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bgmdg3mymgdab) bogyd3gmdy.* @I3e33060-
©900 ©oboabgmgdsb o 80330M7ybgm bLo-
Jommzgmmb bodmdomogm 3meagbob 103-9
dybanab 3nMmzggmo 6oabogmab dgmmg Bnboo-
©900L: 63MIMBO3xb™MNbL JRMYdsdIMbog-
00 b 306mbnEob godmAnboMmgmol, obwo
BoMAM0IMOs ©o33mgdnb (Bnbmodnmmodnb)
Lo®yd3zamdY. LonbphgMmagbmy, My Mobhmad dm-
03dM90L Fnbmonmmods MBIBgOYmMgdabLy
o ©133eM00L bgmdng3Mymadob boznmblb
Lobmbomm 306MBAYOMMOsTdn, MMEaLLE3
Lagdommzgmmmb bodmgomagm 3mwgqdbda 3o-
bmb3®g0gmn o30mydnb bgmdgzmymadsb
060g90L domomgdab y3oMmathgbmosb, bmemm
gmhAbomgddo Joomydob dobomdommonb
Lo®yxd39™mb.2 bLonbdagMmabms, gb ™mo30Ly0Y-
M9000 0y LV3bMBAYOMM bomMzgdn? NO71-
9 0Mdobgdnb 28-9 Tgbmab MyaymoMmgdnmn
boboomo FobmdNMmMONLY o o3emMgdab
3M009MM30oMMxo0b  Logombb 3mb3MI-
H3ym 3609369mmMO0L oM 360g90L O oMbNT-
by Lognmblb Fbmeme LogaMmm* s 39Mdm
Labmbomm d0gbHob*® Jgagbob Maz30LydYMY-
000 9036530.%*° gobbbgze3900m ELbLabymMydy-
oo 0Mdobgonbaeb, ,bmboMmoodnb dgbobyd*
LodommM3zgML 3obmbo bogMmomE oM ymo-

35 LobmEom  Haboob o3e3dnMmydnom dgo. BI-
&ammmadzomo, 0., (2022). Lsdobmgdom MAL6AL
by dg3mnmgds — Homdmdmodal Logndlmado s
absmyms NBMgds-dm35mamosbn (Lagdsmomzgamml
Ladmgomaogm 3megdbol dodsmmgds dolbo dmHlL-
M0gg00l mobodgmmiy &gbeab3ngdmeb). mdo-
mobo: ,aamfgnis”, 83. 210-211.

36 ab. Lodomom3zgmmb Lasdmdomogm 3megdbo (1997).
36900. dybemo 103. Logdomm3gammb Lby3sbmbAd-
om 8536g. <https://matsne.gov.ge/ka/document/
view/31702?publication=118> [dmmm  §3omds:
25.11.2022].

37 Logomozgmmb  oybBosnol dnbobEMmal No71-g
0Mdobgos ,Lobm@smm dmgdggdsms dgabfmamy-
o0b §abob dgLobgd” nbLbEMYI300L Es3B30EI00L
0omdsHy (2010). 28-g dybamals 3nM3gama 39bJdo0.
Logomo3gmmb Lo3obmbAgdmm B5367.

38 0g39, 03-3 3nb3@on.

39 aob. amgmbady, 0., (2021). dgas@mma bmEsmay-
Lob Ladmgomogm 3sbbaldggdmmods LsbmEstm
Lodomomomdn  (Lozobmbdadamm  MygymoMmgyds
s 06LE0EME0MO godm§393700). Logdomamzgamml
96hm367m0 16033MLoGEIG L Laghonsdmabm LEy-
©36@1Mo LLdgbnghmm 3mbxzgmgbignnls dmbLgby-
0000 FMbomo ,,ba1 s dxEbngMgds“, 83. 279-283.

090L 133™Myx0o0Ly s FnbEmOnMdNL Lo-
300bL, 9Md39 dMNodMYOL o8 P3060b369mbL
BMagon 6o bb3s bobob bobm@smm dmgady-
©900b ggoMagmyddn.«

dgLoxzobydgmMNy, oMmbodbym 3ma3mag-
LM LognMbmMob o3z03d0M50000 Mo doMmo-
030 90aM3x00s Asdmysmndgdymo bLo-
dmbsdoMmmm 3Maghnzadn. Lagdommzgmmb
39960900 LSLsFMOEML gobdoMmbgdnm, Bo-
MAMAs3nbmmodnmn  JxumMgdsdmbomydnb
00609900 o ©a30mgo0b bgmdgzmMymadnb
3900 - gb mMo 9MMBsbgm0bLESb odm-
330009090 LadoMmdmMyMMNYMN M.
LobodoMmmm osmbndbogb, Mm3 dnbmon-
oMoy, MMIMNNSE obHYMEYds BoMIm-
0003906mmody, dgdho gobLb3e3zwgds o-
30mg00b  bymdgzMymgdnbasb, 306006,
3Magdhoggmo mzambodMabom, gb P30bsbL-
36gmo  0MxgnmnMmyoL BoMIMToagbgmby
©o 60MAMEagbomb dmMmob yMmongmmmods,
00006, MMEgLoE dnbMONMMOs dndsmmy-
oo badsmomgdomogn ghomogmomoab 3b-
Myb639mymys© BoMmIMagnbnmby o 3gLsdy
30Mb dmMmoL.*? 9.0. 3obMONEMONL sMY-
bahno BgLody 30Mo o gabobyMyds dob Bo-
608y BoMIMBOagbmMalb PBRMYdsIMbong-
00b oaLHYMYOSL. LobodsMmmem F30030Mm
DM30ML 93MgoL 88 MM nbLHOHYHL dmMob
o 6060 3mMobdy godmagab ob dmozeMmo go-
6doLb3e3909mn 6036900, MMIMOMOE ©3I-
00 LodmmMMmMm bo3obmbIEadmm AsmAm o3
mM0o LadoMNEMOMN30 BMMTNL gobodnzboc,
39Mdme, smbndbymo gobdom®gdom, o-
30m900b bygmdgzmymgods 909390036900 0d
bgmdgzmymadsms Ho3dL, bosE dbsMygdsm
BomImmagnbombo oMnsb: gMmo dbMmog, doMm-
60969090 (o35mgdab d0d3gdn), 03039
3Mgoodmmo, bmemm dgmeg dbMmog, MBIND6Y-
oo, Mm3Agmoz 3obMHYMMOL E83eMYdYMON
90909060b gobbmMmEngmgdsb s dm3smab

40 Logoo3zgammb  30bmbo ,,bm@Esmas@al dgbobgo”
(2009). 38-5 dybemal 3oMm3gamo bshomoal ,0 396-
J&0 s Gybaal 83-2 bofoama. Lagomm3zgmmb bogs-
bmbA3cegdamm s5(3067.

41 Logomozgammb  YBgboglo  Lobodsmammml 2006
famob 8 LydBg00aMmab goshy3aEnmads Nosl-39-
486-06.

42 0J39.

nMagemn engmbndg, 3oM0od MYdsd30emo



(@5
(0 o)

#24, ©9399%géo0, 2022

nMagmn engmbndg, BoM0od MYdsd30em0

Mmmdo 3333mn6900. sbgM0 JMM0gMOMoONL
bagebn 3o dgboadmydgamos MmamMmE nYMoEo-
30, 0bg BogbhmdmMazgn J09090900L gobbm-
ME0gmMgos3 0ymb, MDYl dgndmads gon-
39L 30bEMONEMOY, 86 bogMmm sM gonEgb.
00 0900bgg30d0, 3bony, MM dnbmdnem-
0o dgndmyds dbmmme boxydzgmo oymb
©o30mMq00b  bymdgzmymgdnm BsmMIMIM-
oomo y3Mongmomonb smMbgomonby, TogMod
oM oMM EI0d M350 33 JMNgMNMOLD.
LEMMgE sdnHMTos, MMI EMIHMbomymo-
003 ©835700L bgmdgimyagdabs (b3-0b
720-721) s y83m™gxd3dmbomgodab (b3-ob 109)
d96y39hnb Loggydzmgodn 3mEgqdbob bLbge-
©abbgs bmMm3no Mggymamgds, MadsE, 6g-
Lo, 1030000 Y6V ¥333MNEML 3MygHn3odn
aLao3LN 0PbEM30690900bY S FoM3zg3TM-
00L oMbyOMOBY. ya3Mm 3Mb3MgMHIME o3 ©
bbgo LognmMbgdLb bodMmBnL dgLody mozdon
d939bq0000.

BoMOIMBoagbmmds Jomoym  bLodo-
Mmomgdmng LobHgdsadn obLbAHoBHYHOL d9do-
©3969mn gomzggmo bsbogmob ™M30mMbLOD-
Mmoboo 9bdnobgds dMm3zgMmab, dyodagzmob,
3Mmaobombgmobs o 69000  Boodhobo
dmg0990900Lb 890339 bLb3s 30MgoL/nb-
bAHOBHIDHIOL, MPYTEo Ab3e3LYdNL FnbgEL3s,
domn 0gmooymo 096900 s LodsMmoOmyod-
M030 09093900 gabbbgogzgdymns. 30bmbngm
BomMAIMBoag0mmdeL dgbodmms 36momm
LogMEHOIMM BaMIMBdE3g)bemods, bmenm
LobgmMdg3MYModM BomMIMBoa90eMMdLL
- 6700ymxammonmn,? Logymobbdms, MMI
0bgmabym-03gMosggemo Lodsmmmab bobhg-
0o 3ob6mbabLANgM BoMIMIdanbamodsb 0d
gmmdomn, M @mmInnsE 3mbdHnbgbhymoa
LodoMmomob bobgmdboxmygdn osmoMyxo9b,
©madathymo m30mbadM0bom oM oa900. bo-
30MEY07mMM o 6308yMmamMmMOnmn gmmanb
9gmbg @aymaxs, MmagmmE aymanb 3Mohg-
Mm0yd0 LO3OObMBAYdMM MyaymMnMgydab bo-
LNYMNESD oTMANBIMIMOAL. BogoMNMVC,

43 dg00. gMgd3s60s, 0., (2012). dgbodg 3n0Mos 0bEI-
MgLgd0L E8(33s HoMmdmBoaggbammosdn (bLogsmm3g-
ambs s ggMdsbnol Ladmdsmsgm 3megdlbols do-
bg300). FoMMALEX YOS S 3obmbn, Ne3(34),
38-39.

Jommym bodommomdn babmbamm dgnsEn-
0b LozoMEYOIMM O bgdsymBMMdnm bLo-
bg90s® aymMBsb sbJ39, FoMI3YMNMYOIIMN
bmMm30Lb amMm3s o bobosmn gobadnmMmmoyoL.
BoMIMBoagbmmdnlb 0bLHOHIHL 396mMB-
0009090 LogoMmmzgmmb bodmgjomagm 3m-
©99Ldo 9900930 b3y39MaENNMs o Eibaby-
9000 5©39bL:

e dybomn 103. 36909;

e Odnybmon 104. goM0ggdnb 390939000 o-
M9LAM0 BMIMBOEIbMMONLSL;

e Oybwn 105. 6sMIMBoag0bMNb dgdMY-
@m0 J890960M0s6MdY;

e Odybmn 106. 65000L godmzmgbob oo
BoMIMBoag6mmMOnLSL

e Odypybmo 107 B6oMIMIdE6MMbOMO
JIRMYO3dMbNMIdY;

e Odypybemo 108. 3Jghymodnbgdab  3o-
mMEIOYMI0s  IBWYOdMbogonb
8933m0baL;

e Tybmo 109. bBoMIMIdEEIbMMON-
00  3amgdsdmbomagdob d96y39¢H0b
bagydzmyoo;

e Odypybmo 110. BoMAIMAsaabaab 3o-
MEYOYMYOs JRMIOsdIMbomgonb 3o-
Jombymagoobob;

e dybmo 1M11. 3goMnggonL oyds Bo-
MAMAs3)bmmdnmn  JxRmWgdsdmbo-
myo0b gomMydy;

e Jybwo 112.
30M0bL JBWyxoY

e Odynybmo 113. 6oMIMToE)bMNL 3o-
©90m™7x00 BoMmIMBoagbmmodn-
00 3amgosdmbomydob  bagmob
0MLYOMONLLD;

e Odnbmoa 114. LO3YMVM MO3006 FoMngy-
00L oYd0b Eodzgommod..

bomadgamyamngodsdy

2.2. agtdobymo
bodoMoagotogzgo bobpgdo

39M3sbyama  Lodomommgdmogn Lobhgdo
Aodmysmndgdnbs o gobgnmomgdab obdm-
Mmooo, ghomn dbMog, @odmoamo Lobymadbo-
xmgomogzgn  BoMIMBSJAbneb ggMmdsboab
0839Mnod®y, 0039M0nEsb 3ondoamab MmabL-
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39003009, 3o0doMmab MaL3YydmMnlznob
Bogombom-bmznomobhymM ggmMdabnodwg o
000L d90ama, Mgy, bmenm dgmmg dbMmog,
30M30b00L @gaMoEgogmn  Mob3nxodmnznb
LobgMdboxgmydmngn dommmbabmogolb 3o-
Mmo90d0, 04omnogob BoMIMBoagbmmonl
0bbohybhob  IMoz30mMbOY3xbM36  abHmM-
M0oL.* 3gMmadoboob LodmJomogm 3mEgqdLbob
30M3qgmo 60gbob 39-3 Boboob 89-5 oMo
0M933m0MgoL BoMIMBdagbemmodaby o dn-
Bomdommonb LoznmbL.* ELLOAZ70s® d030-
Abgzm ggMmdsbonb Lodmdjomagm 3mEgqjbdne
BoMIMBoagbmmdnb nbbHohybhob bydgMmo-
300LS s 1LObgEadnL dnMNMyxOSL:

o JoMogMmoggn 164. BoMIMIoanbmnb
9096 3o30m9omo gdabEbogdnb bLo-
doMomMygoMnzg0 doy;

o 30MygMoxn 165. 390 Mmoo J85wmybe-
M036monb 3Jmby BoMIMBoagbgm0;

e 30MygMox3n 166. 6900L Bogmon; LoZe-
Moym 3Mby;

o 30MygMox3n 167. d0bmodnmm-
00b go39dy;

o 30MygMox3n 168. d0bmodnmm-
00l gongagoy;

o 30MygMmox3n 169. MB3ybgdymo-
Lo @o TdoMM3zgmo  3omBHbommob
906monmMmmOy;

e JoMogMmoggn 170. 3nbmodnmmonb
9mg09wm9000L 30009;

o 30MogmMoxn 171. 3MJ39900L 35 bo-
oMM godmEbogdnb dgdmbgzgzado;

e JoMogmoggn 172. 3Fobmonmmonb
©M3y3360)0;

e JoMogMmoggn 173. dmJdgadnl 3oy,
Mmeabog 30M3s ogmos o6 7bwo
bemEbmos dnbmodnmmdab goygds-
00b dgbobgo;

e 30MogMoxgn 174. y3emydsdmbogon 3o-
Mob 3omabMnzn goMnggody;

44 Pieck, M., (1996). A Study of the Significant Aspects
of German Contract Law. Journal of Annual Survey of
International & Comparative Law, Vol. 3, Issue 1, 115-
116.

45 Markesinis, B. S., Unberath, H., Johnston, A. (2006).
The German Law of Contract, A Comparative Treatise,
2nd ed., Oxford/Portland, Oregon, 65, 412-413.

46 German Civil Code [BGB].

e 30MygMoxn 175. dnbmdnmmdnb m-
39099600L o0MYbY0Y;

e JoMogMmogn 176. Tdnbmodnmmonb
©M3y396¢Hnb domaa39M3YMI©
3o0mEbogody;

e 30MygMmox3n 177. bamdg3mymgdal o-
0900 9MOYRMYOIMbomn BoMImMado-
©3906mnb 39339mo00;

o JoMogMmogn 178. dgmMmyg dboMmab dngM
bgmdg3Mymg0sdg YoMab JBRmYoy;

o 30MygMmoggn 179. BoMIMBo3abmmodn-
00 Jxm9osdmbomygdnb oMAJmbg Bo-
MIMBda)bmnbL 35LyboLAgxOMMOY;
30M1g3Maa30 180. 3oem3bMN30 goMNgndo
30MogMaa30 181. M330L M3006 Y-
00 gomnggoo.

BmMmBome IMmEgmonbs o gabbobomay-
oo boagnmbob 3603369mmo0L M30mMbLOBMO-
Lboo ggMdobymaoa Lodommmgdmogn LOLHYDS
BoMIMBoagbmmonb nbbhodhHL I3oB0ME,
RMOME ©o bognmbab dnbosmbmdMmogn
ob399Hadnb gobyymamowm dogmomgoL.” gb
bagnmbo dPLHO o bMYmymMmanmo L3bmMb-
0090mm dmBybmMnggonm boboomyds, M3
39emobbdmoL, MmT ggMdsbym LodoMmmmyo-
Mm03 LOLHYFsdn BoMIMBoEEagbeMmMOy, y3nMm-
39m9LYE, oLOA3900 Pbws aymbL 03 bLodo-
Momydomng IMo0gMmomosdn,® MmAgmdos
3mnbgds BoMIMBoanbmob 6900 Lb3zo
30M0b Labgmom s BaMIMBdE3)dbMdnmn
JIRMY03dMLbNMYdonb QoMamygddn.*

3ob30bommo  3Mogdhnggmo  dogamomo.
39M03sb00Lb ggaMmomymo  LabsdoMmmMb
9fm-gMmo bogddgdo bb3s 3nMab eBay vbgoMo-
dob godmynbgdonm, bgmdg3mMymgonb Y-
000396 dndoMmmYMn M3bbIMONLLL, MBEdN6

47 0b. 3hm33mmgMo n., ggMma3sbool LudmJsmagm 3m-
©779L0, sMm)sbns o., $9fgmoed3znma B. (dosmad.),
hohobndg 3., oMmysbos m., momaedy m. (Mgc.),
09-13 godmg., ;o., 2014, 33. 90.

48 ab. Job@yMmos, ., (2011). Lsdmgomogm Lods-
Mmool Bmaoso bahoamo. mmdamabo: ,LsBsmms-

m0“, 83.421-422.

49 ab.: 3830dg, b., (2021). HoMmIMBoagabemdal bo-
0ce30mmonl §obodnmmodgdn. dgsmgdoman Lods-

Mmool Jomorm-ggmasbymo gnhmbsman, N7, a3.

16; gbogsdg, 4., (2016). Homdmadsagybanmdal nb-
LENEGNE0 5©AnbaLbEMIE0YMm Lodshosmdn. mdo-

mobo: oby-0b 3o8maEgdammoy, 33. 21-22.
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ammIom godsmmym d3930mbmob ogzezdon-
9000 o300y, MMA bobgdgs bbznbo babg-
0o 9mMgaggos, MMBdIE 393MEIMPIOS
BomMAmMBoagbemmodab 690gd0.°

bb3go Logddgdo go3gmEo MJds, MMI ym-
39 3MmbgMyBhm d90;b3zg39d0, 0y godync-
390 0o3L 990303900 dyn3gmmab 6500bL-
dngmo 3mb®odhobaeb o dmmm ghodsdmg
LobgMdg3Mymgdm AMEB3oMo39090L TYo-
9030mMDL 300b6MOL, dYyn39mL gmbogMmyman
d993009000 dggdmos 030MaymL, MmT dyo-
00300 dMmM3oMo3g0nb 3MmEgbdn gedync-
39mnb bobgmoms o 63MAMBd3IOMMONMN
JIBmMgd3dmbomydnm LoMazxdMmOL.S 3093
9t Logddgd0 dm0nbndbs, MMI EVI330MY-
oy 3Magdhngnb 0sbsbds, ggMmadsboab Lo-
dmgdomodm 3mogqdbob 164-9% o d90waman
30MygMaxg0nb gdodmygbnds godmomoibgods
6306@s Mgamog®Hgdmab dndammygdnm, doge-
MO0, MMgmmoEss 30MEadnMmn dgmMmMOg-
anmoOnb 89d965% (goM3399m0 godmbozmabob
3501330 bB06gd0 ;).

2.3. hmadubymo
bodoMomagstogo bobhgdo

LagzMabggmab  MygzmeyEoymo  abhm-
Moo o d90agmd, LoxwMsbggmalb 0d3gMmo-
0b dmy30dmboMgds oM ymanms dbmmme
3mmoh03gmo  m30mbadMobom godmmAgy-
™0, baggmobbdms LaxMabggmab bLodmds-
magm 3magbob 89979903900Ld s MmgmM3
9Mm369mon, obgy LOBMsM gozMEgmydab
LbymMNb339mMgds, MmamMmE bmEnomymMo o
LodommmMgoMmnzn JMM0gMMOJ00L Foo-
By39h0bL 3603030M07mM0 MY, sbamon
B6aLM0g0L ELYEE)bsE. IMJdggdL 3Mmwad-
50  BGH 11.05.2011 - VIII ZR 289/09.

51  BGH 19.12.2014 -V ZR 194/13.

52 0b. § 164. HomOmdsagbamal dngm go300mxdnm0 go-
b63bogd0L LudsmmmydmMnzn dogme.

53  ob.BGHZ 8, 132; 16, 263 s § 950 BGB.

54 8390mby3mobing § 854 11 BGB.

55 Brown, H., (2007). Napoleon Bonaparte, Political
Prodigy, Journal of History Compass. Blackwell
Publishing House, N25/4, 1387-1388.

56 Charles Sumner Lobingier, (1918). Napoleon and His
Code. Harvard Law Review, Vol. 32, No2, 123-124.

Lo, MMIg0E 003agoL BaMIMBdEa)bemdab
06LH0OIHOL PoFBYIDbIOIM o POMYDb3 -
dyma3 bodoMmmob 6mMIYOL.Y

LoxwMabgnmalb bLodmgomagm 3mwggLbob
00bg300 6MIMBd3agbmmMdab nbLbhohybho
39m35emnbBnbgdymoas 3mwgqdLabgymo Mmg-
39mnmgdnb ggmmAnm, 1145-1161-9 dgbengdab
Lob0m,*® LosE 9MmM3abymnbgeb 0bLHNMHY-
30gMo oM ndnzbgds yMomngmomonb bLodn
LYO0g9dhHn, MMIGbLE 96MEI0s V33 gdab
I1MM09M0Mds.* mMmn dboMy o Lodo LyodO-
9ddho 0bbhohEogMmo gosdMmydnm ghmdsby-
000geb gondogbs ggMdsbnab Loadmgomagm
3M©gqdLbdon. gMmo dbMng, AsdmysmndEs Bo-
MIM©3qbnmbo o BoMAIMIsa9bgmbL dmMab
3MbgMgbymo dos ymhoogmhomos, MmIg-
™0E 939090 Bamdmmagbogn 3oMab dngMm
BomImaoagbamabomznlb d0bomdommonb/
JImMgd3dmbomadnlb dnbogdgdody, dgmMy
abmog, LogymMobbIMs BoMIMEaabnby o
09Lo39 30ML dmMb yMngMamodnb bb3s Mo-
300b909Mg0900.

IRMmMyd3dmbomgdnb dnbogngds BomMAm-
00396L s0LHMOIHIM™ goMnggosh, bmem
399%smyMmo ymomngmomos sMbYOMOL ©ags-
mgonb bgmdgzmymadab gmmdom, Mmam-
M3 mMAbMngn bygmdgzMmymgds. 3oxdomymo
3M0009M0MO0L domnmMOs gagzmgbob oM
obabL soLHMIIHI™o goMnggdnb bsdw3zn-
mMosdg, Mo3 snbobs ggMmadsboolb bLodmYo-
magm 3mgqdbdo, bmmm bogMobggmab bLo-
dmjomogm 3mggbdn 6oMAIMBOE3x0MMONL
nbbodhyho ©o35mMyxdo0b bgmdgzmMymadnlb
x33M3mMa0d0 oMIzxmnmy, boog Logyme-
M0 o bb3zobo Lobymno EoEHOYM bymdgs-
MYMgooL 3obmbIadgmn gmmTsbymabgob
3960bb303900L. bbgnbo Labgmom EoEIOYMN
-9b oMmab 65MAIMBOE)0 MY, Laggmamo bo-

57 Léon Julliot de La Morandiére, (1948). The Reform of
the French Civil Code. The University of Pennsylvania
Law Review, Vol. 97, Nel, 1-2.

58 ob. 0bazmMmaAs3ns 390330Mby <https://www.trans-
lex.org/601101/ /french-civil-code-2016/> [dmam
f§3comds: 25 ULgd®gdoghon, 2022]; sby3g, Code
Napoleon of The French Civil Code, William Benning
Law Bookseller, 1827.

59 ob. Fauvarque-Cosson, B., (2014). The French Contract
Law Reform in a European Context. Elte Law Journal,
Nel, a3. 67.
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bgmom oydmo - sMy. 9009390, bLogMos-
639m0bL Ladmdomagm 3mEgqdLbob dnby3z0m,
00b6mdnmmods dMJ399m™0s a33mgonLb do-
BoomMLA0 o oM NB0xbgds 83 P3965L369MNL-
396. LO®MB3gmMNL LobLsdsMmMmMYdnbm3znb
0600369mMmM306 godmMB39300 goongEe 2016
Bgmb gobbmMmEngmgdymo Mygazmmads, MmT-
oob 30060 1145-1161 39baengdab dnbosmbOL

39033990 sb3gdHnb B3MYOs.

2.4. 0bamobyM-0dgtozgymo
bodoMmomagofogo bobhgdo

063mobyM-039Mngymo  Lodommnmgdmo-
30 bob®hgds 6oMBIMBOEEx0MMONL nbLHNHY-
oL Lobgbbzamdsb 0b6g3mMabyM-039M03ymn
LadaMmomab mgabab 06y69060Ls s obhMMo-
0b Loxyd3mydNELb v30m3M70L. LEMMYE
0do®md, o8 LOLHYAEL bL3gENROZYIMMOLL
3Mmb®0nbgbhyMmo Lodommemob LobLHYINLESb
3o6Lb3o3903mn bobosmo gobLodM3MO3L.°
MmBsbymo bodsmmmab gozmabs (3om3g-
3 bodomomyomng 89796003 mMab dndommy-
d0m) 063mabym bagMmom Ladsmmamdg dabo
3963000M700L obBHMMoob gobdogmmosdn
09Mho 39603369mm oym o oM dgbgdns Lo-
}yd3myoL.”

BomIMBoagbmmonL nbbndydHoL bobhg-
00900M900L M3ombadMaobom  Hodmenmany-
M0 ©obabNMxonLOL 0bgmMabyM-339Mozymon
badamomydmogn Lob®Hgds 3MEoGNENMYOYI
bmMm390006 gMmms@ s0LHMgbHym 36909007
0bLHOBHIHOL ayMEObMASLYE TMyMoa. Agbo-
0000LoE, gobognmoMms BoMAMToaxbEMONL

3MagH03dym-boadsMmmmadmonzn 3MY39©9bMHI-
00 s 09%900900,% LoSE BoMAIMTdEEgbEM-

60 ab. bmady, 0., (2018). doMoosn NBMIdJOOL o-
3m96s 39Mdm 53&mMbmAansty: 3ghdm 53Embmanals
3omBoMMgxds 0y Jgbmye3s (Lojsmmzgmml bo-
3mbLAGEoM Lsbsdsmamemb 3Mod&nzol dndm-
bom3s) 3Mydnmdo: 3ghdm 53EmMbmdns, Mmammy
3060dm Ladsmoreols BYdgdgdomymo 3Mnbinlo,
BoMobons, ., 39MBabL3n-bLnbggM, 3., Mdomabo:
0 by-0b godmAEgemods, 3. 93-95.

61 339032030, 3., 3mB30, 3. (2001). 8gesmgdnmn bsds-
Mmonomdamebymodals dglbazsmoa 3gmdm Ladshommal
bazgmmdo. ;mdamobo: ,x0bosn“, 3. 200.

62 97500. MiKo/Schubert, BGB, 7. Aufl., 2015, § 164, Rn. 1.

09, Mmgmm3 39Mdm badsmommab nbbdhobydo,
0M30M0YyMaio0,  M300009390M0MJOS®O0  ©
Azgamgdnmo LodsMmmmab 0bbdhobhybHoo, Mm-
9903 Y39madg 3o 0d0MYdL badsmomab
m3xobgdab bbzoabbzemMdaL 33390mM babosmb.
nbgmabyMm-039Mnz3yma LadaMmoMydMN30
LoLEHYTOL LoLHYFYMMOSL BoMAMToEagbEM-
00L 3MagdHngnm-boadsmMmgdMngzn goodMgods
39060300Mm090L. gobomzomnbBnbydgmns mo-
0gMamyM-3mbLbdhodygogmo  bobymdbogmb
LHMIYIHMS o 93MbMB030L gobgznmoMyds o
IM00gMmomosms  bodommnmgdmngzn  HdMY6-
39myma3y, doo dmMmab, 3Magdhnzgmoa d0db6g-
00bmznbL. LobEHYATgEeMgdnm  3Mmbhgdbddn
LaggOLbdms, My MITEYboE ZoboEows bo-
MAMToagbemmonlb 0bLbHHHds 0bgmabLY-
M-099M03em Ladsmommaydmng bobhgdsado MYg-
39x3300L 3MmEgLoL gogmgbs s snbobs 0y
ofMo dsbdn dnbo d9093900. gMmo dbMmng, byde-
ymxammonmo MY3ax3Enob 3Mmazgbo, Mmamab
dobgznm My3axnEns dgbadmms bb3sabbgo
LagMmmedmmobm mMmgabndsEnnb, d73065073m0
06 89936909m0 Eobdamygdab badogn nymL, -
©900m0@ dgbademmos 39x3sLEAL. goadbyzgdn
0600369mmds 9609908 0o3L dmbzgnem 3oMo-
©033sLb, MmAgoE dgndmyds aYdnmo d9-
©930L IMIHobo oymb 96 Yomymxzomab - nm-
3em90s 0v3L IMbzgymon 08 J39yb0b dbM0LH,
LoNESbSE P06 BoIM3nEaL LodsMmomn.5
0dymgonmo gobbmmEngmadal Togomnms©
d9330dmns  gobgnbommo 033gMnsemabhymo
LabgmMABorML 3meadngs dobbagy 3MEMbNs-
do. 300 dmMmab 3membonb 60dMabL gobLbs 396-
HMobL 636sMBnLMZ0L, basE 9nbabgds g3mbm-
903960 o LOToMOMYdMN3N 35MdENZT700L
0obsgamomods. 8d3-dn0 ndymydomn MYE39R-
300L 60600BAE LogMm ddBMMYds, SM
dbmmE LVZbMbIEYOMM, 3MB)E 3Mmenn-
H0336M 3MmE9LY0d0 godmzmnbo. 03gM0lym-
9o Ladommomds dgdemm BaMIMToambMANL
0bLbhOBHIHOL ABMYomNOgds, BobongnmdMmng
obhmmogm babyobdy xrYdbydym bLyMObL-
3390090009. bb3znbn o bLoggmama Lsbgmom

63 dgoc. 3mm33mmgmo 0., 33Mmadsboal LodmJsmagm
3megdbn, smysbos o., Fgdgmedszoma b. (Boo-
Mad.), hohobndg 3., oMm)sbos o., oxmognsdg .
(Mgco.), 8g-13 godm(s., 0., 2014, § 164, 50%. 1.
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0630LIM-
39600 336336990 MM3I630
60&6(23:;:2,%&(%0 LYBIMOIRIdMN3N LY3VMOINIOMN3N | LIFIMOAILIOMN3N b oao 08 ;g‘gg&%an
bOLOJIY bOLOJAY bOLOIAY
LOLOIIY
39Mdm badamagnnb
©33MY300090gm0 ©0ob ©0sb ©0sb ©0sb
0b6bhodydo
M933maMgdab
3m©99bob3ngMo m@ds ©0sb ©0sb ©0sb ofy
M9398300LY S NYMo©YMN
OHoBLIMaBAHNb go3eBo ©nob oMy / 6oBoamodmag | sMs / babogmmomng ©0sb
meo dbamab (bado
b3009ghnbL) godas360b ©0ob ©0sb oMy ©0sb
93Lodmgdmmody
397%0myMo o
30LHMIhme goMmnggonb ©nob ©nob ©nob ©nsb
amMmdob bbzoobbzomds
byemdgsmymgodnb
60930mMA0b boggydzgmn:
30fmds | 353bzgemn NN NN NON ©0sb
©300ymz0mydy
396mb0abAngMa
60MIMIoaggbenmodab ©0sb ©0sb ©0sb oy
06bhohyoHn
9060MmdnmmoOnbY
©939mgdnb nbLhnhyE0yMo oMy ©0sb AON) ©0sb
3°6bb3o3900

BoMIMBoa76mMmonL oymazs o3 LOLEHHTsdn
oM Addmysmndgdyms. 3MLYOMOL 3MNBEN3.-
™m0 367 88339000 @ 93960 - 3nfMn, MMDY-
OB ©Eo33MY03b 0goL, MM oMb bgandyg-
My ds 39Ls3g 30MMd6 LgymeMmo bobymom,
0993y 0633MNI30MEYdYMNs 3MnbEn3aemnb
606039, LodoMOMmdMn3n JMmngMmoOs nbm-
909, MHMaMME 03906 HnM7o..
nb. 89053589090 mgmMmoyeo gbMoagna.

LAJOMOIZIML JBIBIJLO
LALITIC DI ML
00036393300 3JdJd0L
06000

0930030039, gob3znbommam BsmMIMTo-
©396mmonb 0bLbHNHYHNL Tndsmm sMLYOHN
LadMbYBMMENM BoMIMEE706900. Loagomm3g-
omb 3996090L0 LoLOBIMOEML 3Maghn3edn
39000M507mMns BoMIMBaagbemmdnl nbL)n-

hadob TohgMosmyMmo o 3MmEgLYeMYMn

016900. do(haMmosenymo Mm3ambadmobom, bo-
Ladamomm gabdomboglb, MmA ,fohdmadoegyb-
emonb nbbBNBYIABL boByd3ese 9e93L 3mb3hg-
8300 30hob (36 30hoy) 3830905 bodshmegohns
ghonghoomdgddn Gohdmoggnbmb bb3zs dnhn
(06 30hg0n) - Fohdmdseggbomdnb 9%30900-
dmb0E0v.“% bLabodsMmmmm ToymomgoL, oY
Modnbo 8608369mmz5600 BoMIMBSZ96-
mmonb 0bbhohyHob LadmmEgbm dmbyLbMo-
3900L bLobAHYTYMo sbonde PTPomE bLoJ-
9oL Ab3mMYEMMONLLL,* ymzgmo 3mbiMydHymn
3MmEgLyomyMn  39ML3YIMHn30L  odmbosaa-

0090, ©9x37dbML dohgMmosmymo Laxgydzmab
0MLgoNMOE  LBEMM  3abdoMmbgds-dnboagy-

64 LogoMm3xmmb PB76s7L0 Lobsdsomml Ladmgs-
moadm Lagdgoms 3oamo@nl 2019 fanol 27 dom@ab
Noosls-1281-2018 goesfhyzg@nmads.

65 dgoc. dmongmodzomao, B., 3gME39dY, 8., Mmdsjody,
0., b3565dg, 8., 39ME35d], M., x56530s, M., (2014).
Lobgandgimyagdom Lsdsmmoma (Lobgmaddm3s67-
om bsdsmagal Lzmegdobomsol). mdomaba: ,,d9-
Monsbn“, 33. 35.
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000.% 53 goggonm, dodhgMmoscymo boxrydzmmab
LadmmEgbm d36900L goM33930 30O b
0bobogzab dnbo JobosmbAL LEMM nbhgM3Mmyg-
Hho30oL.Y  3MmMEgLysMYMo  M3ombadMOLOM,
39960900 Labsdomomm gMo-gMm gowabyszg-
Hhomgosdn smbndbogb, MmI LadMmEgbm Bo-
MAMTo39bmmdnb dgdmbgnzadn, oy dboMy
badsdom d0dYBom 39M sbgMmbgdLb LbEMDsdY
@obBMYOSL, gL oM 8M30LYIRMIOL Bob bo-
MIMBoa969mbL 030bgeb, MMA b3 oM EOgL-
BOHML LbEMToL, My AL oM goohbns bbEMTsdY
399M33bog0mMmMONL Lodshnm d0dYvN.8 396Mm-
dm@, ,98 bagnmbab LbzsgzsMaE gowabyzgho
00ML  oY39Mao3s  LadMmEgbm BoMImMao-
©396mmonb 0bLAHNHYHOL 3MLYOMOSL Y gL
bagnmbo gMmazamm3zabo 3Maghnznb EMbYDdY
39%900Mg07mn. dgmmg dbMmng, bb3s osby39-
homg0sdn, babsdsmmenm, BaMAMDToa)bmm-
0oL 0bLHOBHIHOL oMLYOMOSL 0ygbgdL, Mmm-
3mMmE 3mbimMabyma Lognmbab gsdmMmoEbznb
LYo 7x0L 3MMEgLYsYMN F0B6JONLMZNDL.
d9Lo0030LYE, 3Mogdhn3ed0 dMNdMYOMNY AM-
LBMYds 080L gbobyd, MMT nbbhHobhHOL To-
homosmymo bowydzgmo o dobo 3Magdhnsy-
™0 godmzmgbo mmgn3nm Mvbbzgomedn 3bmo
0ymbL 9MM33690056.”

66 Logomo3gmmb PB9bsgLb0 Lobsdsmoreml Ladmgs-
modm baddgoms oMol 2019 famol 26 domEab
Noosl-1178-1098-2017 g3oafy3a@omgos.

67 dg000. 03sbnd3nmmo, 3. 8. (2012). goMmnglodgdn (bo-
doMonmydmMn30 01b70s s bmmAs@oymo Mygnmo-
M900), mdomabo: ngmasl LobgmaHoxzm ybozgmLo-
&3&0b godmadEgdenmody, g3. 90-91.

68 b Lagnombo ghogzsmmszsbn 3Mad@nizol omby-
B30 3sB0ofgdymo. 0b. 58 3Mmog@niol dgdocag-
bgmo Logddg700: Loagommzgmml YBgboglo Lobs-
domoemb Lodmgomogm Lagddgms 3omaBal 2016
fanob 16 ©g37900Mab Nesl-678-649-2016 goshysg-
&omg0s; bagommzgmmb nBxbsgL0 Lobsdsmamembs
Lbodmgomogm Logddgoms 3omodols 2018 Hamalb 25
LydBJ00MAL Nosli-847-847-2018 gosHy3aBnmydy;
Logomozgammb nBgbogbn  Lobsdsmorgnmly Lodm-
Jomogm Logdgoms 3oamo@nl 2019 fmal 7 0360L0ob
Nosl-1555-2018 goesfhyzg@nmads.

69 Logomm3gammb PB9bsgLb0 Lobsdsmormml Ladmgs-
mogm baddgoms 3omadnl 2020 femal 12 bmgddmals
Noss-800-2020 goesHy3a@nmyds.

70 LogoMmo3xmmb PB9bsgLbo Lobsdshormml Ladmgs-
modm bagdgoms oMol 2015 famolb 16 domEab
Nosls-235-222-2015 gosfy3a@omgods.

71 ©305@30000 0b. F56@M0s, ., Lodmgomogm bo-
dofmoomo. bBmagoen bofomma 3Mgdoymdn: Bomo-

Labodommm, BoMIMToEa]bMmmMdNL nb-
bHobhyHoL vdMJ09gdeb 339390M70L 3Mb-
3M9bhIm 9MM0gMomMoOsL, bowaE 98 0bLbhNhY-
HhobL Edxxydbgdgma bmMmds dboMmgms dmMmab
oMbydymo yMmmogmomonb dgboxgsbydomoE
390mbogan bbgs bmMAnmas godysMmgdyo.
9hm-9Mo  goobyzghomgodsdn  dgbogym-
Mob dogm bLogbmzMydgma d0bob goyn3znb
LyMznmab godmzmgbs BoMIMIsa)bmnb
093d39m000, godysMmo badmdomagm 3mEad-
bob 183-5 Tgbaob dgmMy bsbogab dgmmMy
6060o©900m,? mydEse bb3zs dgdmbzgzado,
Labodommnmm 3MB3MgMH PN bodoMmmnmgdmon-
30 3Mm0gMmomonb 3603369mmdedy doymo-
™900L,” 0y M3dYbo 3603369mm30600 dgbL-
Bogmom 046sL gMmomngmammdab boboomo o
BoMIMBoagbmmdnb 0bbHnHIHOL danEn
00 ymhmogmomosdo.’

nyMooymo 3noMmob BomMAIMIsaggbonm-
00b Lognmbabmznb LobLsdsMmomm cgmMmo-
Jme@  gobbodmamogh  BoamMIMIsagbanab
093d39mo0m  BaMAMyonb oMmAg30L ToBOAL
LadoMmmgomng db39gJdHaOL o sbobgmgdlb
d90093L: Hogdbogaymon, gbagmmmagnymoa, 33-
dobohomymo s bhmygbhymymo sb3gghgoon.
Aodmmgmomo sb3gghgdolb dobosmMbmoMmo-
30 gobdom®Mndnb 39093 smbndbymos, MMA
,0fmhgo [0yhoooyon] 3ohob 0689hgbgonb
33907 003390b0 0 BgdMombndbyon dnHb900b
dnmfi9300 98bobghgdo Fohdmdoeggbomonb nb-
bBNBIBN.“7 Lbgs owobyzghomgdsdn dM0-
6036y ,60MIMBo370MMONL 3MmMOmMgdnb*

b0, . (M.), Logomm3zgmmb Lodmdomaogm bo-
domomal Loxgydzmgdo Jomonmm Lobsdshorgnm
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ABSTRACT

One of the forms of realization of the principle of private auton-
omy in civil law is fiduciary relations. In general, in contemporary
law, the institution of representation is the basic cornerstone upon
which many legal relationships are built. The importance of the in-
stitution increases one or two times in private law, when a person or
an organization that, due to the various reasons in legal relations, is
unable to represent its interests, starts to act and conduct legal ac-
tions through a representative. There are many reasons, however, the
legislative is one, about which there are still some question marks,
how comprehensive the Georgian legislation provides for the institu-
tion of representation, and what is the basic legislative framework,
can be used to distinguish between forms of representation. For the
development of the doctrine of private law, it is of great importance
to bring to the fore the relevance and importance of the institution
of representation. And for this, it is appropriate to conduct a study
of the theoretical issues of the institute - the way from its historical
beginnings to modern times.

The typological characterization of the issue allows identifying
problems on such important issues as the function of representation,
its essence, its specific features, and signs, and how harmoniously
the Georgian legislative framework is compatible with the standards
established at the international level. And for this, it is appropriate
to conduct a study of the theoretical issues of the institute - the
way from its historical beginnings to modern times. The typological
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characterization of the issue allows identifying
problems on such important issues as the func-
tion of representation, its essence, its specific
features, and signs, and how harmoniously the
Georgian legislative framework is compatible
with the standards established at the interna-
tional level. And for this, it is appropriate to
conduct a study of the theoretical issues of the
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such important issues as the function of repre-
sentation, its essence, its specific features, and
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islative framework is compatible with the stan-
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JomO)J() 3IMAM LHAOMOITAOL
356300)10MIoNL MHIRIBNAJ
0)630bJ0IMIBS 90-006()

B Jo0RO6 VNJFWJ

dobgom dogoo

bodo®0rcnob comheto, 0by-ob dmb399000 cngghobo,
9360m30b 160396bodhgHob 3N RIbIEO

LAI3336dM LOOY3IBN: 3gMmdm LodoMmmomo, gobznmomgody,
Lo306MBIEYOIMM 33eMx0700, 93MM3Yeo boadoMmama

JobOMAJO0

Bomdmmgnboma LEHsHNS 9dm3zbgde Jommygmo 3gMmdm Lo-
dommmab gobgznmoMmydab @9bgbEngob 90-00b0 Bmgdowab
©m9dmy. bLddgEbngMmm B6odMmMAdn gobbomymoas MydHb0dg do-
Momoo LodsmmmydmMnzn MoxMMIs MMmamMmE dmaon 3gMmdm
Ladomomab, obg 3gMmdm Lodsmommob bL3gEnsMYMo EMZYonL
(@3mmdnon badsmmoma, bogmm3mmsEgnm badsmmoman) dndsmmy-
®g000. d9Lo0s3nbyE, bHaHhNsdn godmizmanmns bolabmbawyod-
M 330mM709000L LOBYIZWGO0 S FoMO YJoMYMRN0N MY EOOI-
onmo dbsMygodo.

33mM930b 3005609, 30M39m M0gdn, PoanbogL, MmagmmMas Lo-
9mom bLodaMmoby s 3MBHNbgbhgMo 93Mm3nL LoadoMmmeab
033009079Mx0900, 090093 3ob60LLDdM3MML, Tomgsb MmIgmo
6036900 s0bobo Jommym 3gmdm LadsMmmamadn gohoMmydymn Lo-
306mb3gdmm 33momygo9dnb dnbg3znm s Mo L3YENROZN0.
dgLodsdnbo, LHIMHNSAN ZosbamndYOMNY JoMmomymo 3gMmdm
LadoMmommab gobznmamgdob H9bwgbEngdn, gohamMgdyman bLodo-
MoMydMngn Mga3mmanonb gomzamobbnbgdnom. 33ema3s sabHY-
M90L, MM LO3OOMBIYOMM 33MNMx0500L YFgHabmds §absby-
M9omEo bLodgmyMmo Babodnbasb ™Mo30L EVMBY3sL, M3 MMM
00mEobo@ gobnbomgdms. s3sbMeb, MoxmMMdgdn TodsMmmymo
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dnbgong d0gns

nym 93mMm3ym LHIBEIMHYOMOD sbEmy-
00LY O 9Mm3b3m0 306Mb3ydMmMdNL ob-
39600396, My33s bomgmo goby, MMI Fom-
3990 (33e0g00L gohoMgosb s3gMmazymo
LadoMONL gogzmnboi3 gEm Loxyydzmy.

ddba3da®0

Jomoygmo 3gmdm  LodoMmmomo 90-006
Bamgddn oas oMAg3060L 6065dg - ymxon-
moym d3zgemo 6gbgdnb ghmgymo oy 93Mm-
3ymn  gobznmomgdalb gdo  gongdnoMmydnbo.
3boony, gL Lo®ydzmMOE EOYEM JoMmmymo
39Mdm bLodommmab bgmmdo gobohoMydgm
MmyxxmmadgoL. o3 3mbhgdbhdo 33wg30L don-
936008 1997 Banab bagommzgmmb bodmgome-
Jm 3mggbob (dgdgmddn - LL3-0L) Bomg-
00bm30L gooEadgmn 6sd0nEgdaL M3y
3obbom3zs o LO3IVOMBbAgdM boobenyg-
00b 0bomNdn, JgxsLY0S. 9939 aLLE39bny,
Mo gogmgbs ngmbns MyEgxyEnab 3MmEgb-
0o o 93MmM3ymas LodoMmomds Jommym
396dm bLodommomby, MMmamMmos LogMmom O
3Mb®H0babhyMmo 93Mm3nb LodoMonobmzgnb
©odsboboomgdgmon 6036700, vgdgeb Mmag-
0o sbobymo Jommym 39mMdm badsMmmomdn
- 93Mm3ymo badsMmoab oy bogMmom bods-
Mmoob ;mo30LgdyMYd900.

0000LoVdg, gL LHMNS gbods oMy dbm-
omE doMomo LO3sbmbAydMmM 3E3mMoMmy-
090L 3gMmdm Lodsmmeab bagMmmdn, sMd)E
000L, 0y M gOM LORYJIZWOE 8ds My 08 bo-
3006mbagdmMm (33¢maggoob, aym oy oMo
3Mmamabymn gb 33™omyx0900. 98 gdnm go-
dm0339m9ds, Mmagmm 033mMgomEs Jommymmn
39mdm LodoMmmogn. gb bLogombo 8608369-
mMm30600 0My dbmemeo mgmmMoyen, sMd)E
3M3dHndamo  M30mbodMabomoE, 30600006
396LdM3MA3L, M7 Mo nym Lb3oELLL3Y Logs-
Bmb3gomm 33momdnb dghobob boxydzg-

™m0 s Mo ndgmgze dmgdgn Mgmaginab be-
03bsm@ gobdoMmhgdab Lodnomaydsb, M3

3Magdhngadn dnb LEMMOE godmygbgdnb Bnbo-
30MMOS(300.

009bs, 33mg3zedn abhmmoymmo, bmMm-
dohogm-mgadohymoa, bLobmgdobLy s sbsmo-

B0b 900MmEYd0L abdsMydnm gobbomymaons
90-n0060 Byo0Eeb ®Idy 3oMmdm bLOTS-
Mmoomdn gobbmMmzngmadymo  doMoomsn
Mmaxmmadgodn, MmImaonE 9bgds oMmgnb gob-
30000079000 bb3zoobbgzs sb39gHL.

JdmM36JM0 badamdA™0
©u 4MbNO06JEAOIMD
Jd3mMMa30L badamdA™0

DM@oo, Lodomomob 93MM350B5300
0Moz3om oL39dhL 3393d0MEYds, MmIg-
0o dmMmob 3860d369mmM3569b0s g3Mm3Iymo
mzabob 693Mmonb dgbobgd LobgMIboxrmbLY
o bombab 8d30Ma@ godmbohmon 6500. sLY-
39, 90ms3MLbns 93MM3ymo MoMydymMYoY-
00L bgM330 939Yysbsd0.

bodommaan (gabnboangds My IgmpyMab
9905003969m 6360mo), d0bo MYE9IRENS dma-
06M90L MMEMME 3gmdyMmn, nbg Hggdbozymo
xdHMML om3omnbBnbydsL. dgLadsdnbY,
3mbhnbgbhyMmn 93Mm3nL  bLadomommydmngo
39mBMob babomo Lagommzgmmb smnsmyg-
00 g9mnbbdmodb LogdoMmmzgmmdn sbogmoa bo-
9oMmoMy0Mngn 3gmbymob AsdmysmndgosL.
Jomoymo badsmnmab 93MM350D03003 JPW-
hadhym-obhmMoymo 3MmEgbos, MMIgmAns
336LogymMgdnm 8603369mm3zs600 ddnmMm
006083MMAMmMOs 93Mm3em 1bnzgmMbohadg-
0Ly My 393609M-09M0LHYOMS6.2

©abobynbdo 3gmdm LodsMmomab g3Mm39n-
B330sL, MMEMME 93509307M 3dMEebL, 3Mm-
30390ob 96930696 o sbmMENymMgdbH
39M0sbgmgon. 8900093 9L 0 ZondnaMab
93Mm30b bbgs J39Yy6908s3, MmMgmMgonEso:
ohomns, 9L3s6gm0 (gobbognmmgdom, 3Jsdho-
mmbny), Imhmsbns ©s bogmansbrgodo.
000b  LodnMob3nMmme, Jgmdm LsdsMmENb
93Mm390003000 33930L dndsmm Lb3s J39-

1 Kennedy, D., (2002). The Politics and Methods of
Comparative Law, The Common Core of European
Private Law, Essays on the Project, Mattei U., Bussani
M. (eds.), Hague, p. 143.

2 sf3M. ob. Chanturia, L., (2010). Die Europaisierung
des georgischen Rechts — bloBer Wunsch oder groRRe
Herausforderung? In Rabels Zeitschrift, Band 74, Heft
1,S.154-181.



#24, December, 2022

~
~

yb90dn, gobbaggmMmydom LoyMobazgman, y30-
©yMabo gmmbomo MxognMgdwbgb. mo-
3000350, 93Mm3gnds3n0L 0L  dwmogm
bgmo dg36ym g3mmzezdomab nMmydhnzgods.?
003bmb, 93MmM35005300L 3MMEgLAn Ha-
60d369mm3069b0s 0gMooymo gobsmmyg-
00b 93mMm3ym  LHLbEOMDYODY TMMZgdy,
93Mm3ym 36039MLbohghgddn gobsmmydnb
00mg0s.t 0y LHYIBMHYO0 GoosgMmdgmgdyb
9Mm3bymo  Loadommmagdmozn bLobHIx00L
Loggndzmgdab dgbBogzamab oLy, MMI o Fo-
963393006 do0 abdHmMmogm gobznmamydoe-
do o oM dohA3969096 030 My 00 3MMdMYdnb
3o006y39hnb bbgs gdyoL, 80806 0N 0y-
Mob3MYgbznob bognmbomymn 3oMmbngy-
maMmnBaEnob Mobzn. 8306 dgodmyds gobo-
30MmoOML Lb3zoobbgs goMydmgdab smmy3o,
3ondommmogmn ImMJdgads o dom dgbo-
0000bo dgdaman nyMaobhms Momdnb As-
dmyomn0g0s. sd0hmad 0gMoomo gabom-
®mgonb 9g3mm3gndogns bagnmMmgdob obgomo
Logbg0nb godmngMgosLb, MmMAMIdnE godm-
nmhAgze oMo dbmmmeo Mo300600 doMmoco-
©0 L3930xRN30M, 3Md3gE MmbEoymmamn
0bhHgMmbogombomymmonm.®

0939 ombOb0dbsgz0s, MM ghmzbyma 3o-
bmb3gdmmonb  Foboognds  93Mm3m
dmnbm3zbgomob gMmm-gmmo yP36ndzbgmm-
306900 v3MEO6ss MMamMmE LodoMmmnmmgdMmngzn
00%0bL gobgznmomgdab, nbg 93MM3oLMSD V-
banmgoob mzembadMabOO.

LonbhgMmgbms  bLodommmagomog Lobdg-
090L dmMmob ZobLbzezg00L M3y Bo-
MImMAgbs, Momo Zobobodmzmmb, MmIgmo
LadoMmOgoMmnzn Mxabobmznb odabobno-
09090 6036900 33b3zgds Logdommzgmmb
Lodmgdomogdm 306MbAEYOMMOsdn od3z000-
bogmo dgmadsmgmonb dnbywzno.

3 Zimmermann, R., (2006). Die Europaisierung des Pri-
vatrechts und die Rechtsvergleichung, Schriftenreihe
der Juristischen Gesellschaft zu Berlin, Heft 179, Ber-
lin, S. 47.

4 Kotz, H., (1993). Europaische Juristenausbildung,
Zeitschrift flr Europaisches Privatrecht, 1, 1993, 268 ff.

5 Zimmermann, R., (2006). Die Europaisierung des Pri-
vatrechts und die Rechtsvergleichung, Schriftenreihe
der Juristischen Gesellschaft zu Berlin, Heft 179, Ber-
lin, S. 19.

Lagmome, 3MbHhnbgbhymo g3mMm3ab bo-
doMmmam0n sm0aMmyoL bgmobyxzmydob Eobo-
Bogmgdnb 3Mnb3n3L, LanEeboE godmanbo-
MmgmoL, MmA Lobodommemm bgmabyRMygodsL
oM 993Lb 306mbTgdmgdgadnma bogdnobm-
00L Jx3Mydsdmbomads. MmydEs, 0bgmabym-
009M0gymo  Lodommamo doohbyzb, MmA
Lodommamn nboy, MILoE dLYgMOE dMLYDTS-
Moy hosmzmnb.b

3mbhnbgbhyMn g3mm3ab bodsMmmab J39-
y690d0 badsmn b YoMozmMgLb ByoMmme gobo-
bomgods 30b6mbAgdmmMods. oo bagMmmydo
LOLHYTIHYMOE 3MPOBNENMPOIOS S FoM339-
3 bobHdob 9x3xdbgde. 3M@agLbo dMos 3Mb-
3M9dgmo gmnngmomogonlb dmabybmnggdg-
oo b3gEnomyMma bmMAgonLb gMmomMdmamoy;
0L 9M733mnMydL 30MxdoL dmMab yJMmngMmorm-
090L BDMBEN aMJdg00Ls o 3MNBEN3700L
obdoMgdom, Moms nymb ymzmobadmaEzgmo
09 393MEIMEIL Y3gms bdgsbdy. MeE ggbgos
LagMmmm LodsMmmomb, 88 dgdmbgnzodn dmMbLO-
doMmomy mMmngbhnMydymons Eam3gym d90-
mb39390%9 o d0bm3nL LobgmAdmzs6gmmy
3M939096M900. LagMmom badsMmman o3 Fo-
©o6yY39hH0madgob gobnbomogb bodsmoab
Bysmme. bagmom LodoMmonmab J39yb690dn do-
0YOYMO 3oaby3ahnmgos dgbsbmymydma
LOgOMEYOYMMy oMy dbmemeE o3 YMong-
Mmonb dboMggdabm3znL, sMsdgm 36s nymb
©OB3YMn dmM3dzomdn BaMIMIMONE 3bsEM-
3096 LLgd990d0. RIJHMOMN3Z5, Logmom Lo-
doMmmamo dmnzo3Lb y3zgmos 0d 69bL, MmM3gmos
dgndmgds gobdmagamglb bLobodomomm go-
©36Y390hH0m9090086.7 dgLoddT0LL®, 3MbHN-
696¢hMo 93MM30L LodsMmMdmb dbobnomydL
0903930900 3BMM369000L BgLN: badsMmmeyod-
M030 33900 3osbygds bobhgdshndgodymN
3m9Jb0sb Jgbadsdaba Byb(gd)ab godmygby-
0001. bagmom LadoMmonmabmznb 08s696¢hM0Y
nbydanymo sdMmM3zb900L bLAHOmO: 83900
Byg0s nbgmn Logdggdnb dmdngdom, MmMAY-
003 989db50s 3bsMgnyM xogH9odbL.2

6 b1, 8. (2004). Lodsthomal gmmas, M0o., 132.

7 Dainow, J. (1966). The Civil Law and the Common Law:
Some Points of Comparison, The American Journal of
Comparative Law, Vol. 15 (3), 424-425.

8 Brouwer, R., (2018). On the Meaning of ‘System’ in the
Common and Civil Law Traditions: Two Approaches
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dommomny, Jomoymoa bLodsmomsmo 3m-
bhobgbdhymo g3mm3nlb Lodsmmmob mzsbab
693M09, 33gMod 3d30Mas Lagmamm LadoMmenb
h96©09630900L 3M03MJOE. FogaMNMy, bym
JIxmMM s gi3mm dghn 3603369mmos 9b6ngnds
Labodsmmmm 3MY39IbHhgoL, sby3g, dg0m-
©0b 30070LHN3xM0 SBMM36900L BgbE. 3gMdm
LadammEob 306Mb3EYOMMONL gobznmamyg-
00b 9MHe3900L Fgxzsbgds 90-08b0 BmygdnSb
Mg Ima339dL dgoMmadnm BLH LyMomb
0050LMSb V303d0MYd0M, 1Y MOTIBI® o MY
903sMYgo0m 30M3MEYOMES 0b; MmTIgmo
LadamoNb godmENmMydab godnoMyds gom

boggydzma  bLb3oobbze  bLo3sbmMbIEmM
330mMYosL.
009bo, 93Mm350do3nob  3MmEgLbdn

oMbydnMNs 93Mm3yemn EoMgdhnzngdnb, mo-
M90™mg0900L, 0yMoogmo gobsommgdabs
o bbgs goMagadmndgdab FomzamnbBnbyd.
0393s AbEgds 3nmbgoe: Mmgmmos 93Mm3Y-
0 bodoMmob godmygbgdnb gomgmgodn -
bogoMmms dobo godmygbgodob d9dMYE3L, MY
39MH030™MYMO s J30MmomE 36s nymb
39035em0bB0byOYMN?

003%g 00Lzgme goMdsboolb LozMbLEHN-
Ha30m bLoLOBoMEMMI o gobdoMmdo, MMAI
93Mm3ymo bodoMmnob godmygbgds 3b60d-
369mm3s600 gMm3zbyma bsdommmab gabgzn-
00M900LbM30L, MYIBS °o9ENMYdgMNY goM-
33990 g3aMmamgonb @aE3e. bagdy nbos, MmI
93Mm3m 30300M30 gogmmnabgdymons o-
9My300909m™m0 bobgmMdboxrMgdo s bEMMyE
96m3b63m  LO3IOMBAEYOMM bymobyxmyg-
0oL 930bMNd 30LYbLAZgOMMOS — g3MmM3Y-
om0 3obmbdgdmmodnb godmygbgdabob oM
dgamobmb  LobgdBogmb  by3zgMaboado.
0J98b6 godmdnbomyg, LoLOTsMOMT go-
bdomps, MM 03 3MmEgbdn dy30mModgMNY
93Mmz30300M0b B93M LobyWABoxMgydL o-
MAgm maz30bRomMo bogzmEg 93Mbmadngymo,
39mbymMymo o bmgnsmyMmo 3menohnznb
3o06LbadM3MLM30L.°

JomO013M0 336dM bAdaAIDNOL
bOO0IV33Jb0)V6

09-20 LOY3Yb0L 90-006 6Mgdd0 bogoMmm3g-
M 0©as 3MAY3560L 606539 — AMBsboggm-
00 90900m LO-0bL AmEamymo 3MmEIgJLOL
09009053909 339390 36 gnMBsbymg0mob
9056s3dMmAMy. badmenmm sMmAg3s60 dghg-
M 93MM3xx0d7. bodmgomogm 3mwgqjbab
©obdomydnm, LodoMmzgmm 9B0MYIOMOY
©abogzmgmab gmbyMym LsdysMmmL O go-
b30maMyd e LadoMmEdMng 3PMBHYML.°
1991 6oL dg0ddbo LodmJomodm 3mMmag-
bob d908083d03909m0 LdMe3zmMmMOM 3mdnboo
3Mmagbmm bomam sMMOgbsdnb bymaddmgs-
bgomonm, Mmdgds3 dgdmgmads, doMmoomo-
3, M330L0 IMBBY 3MmMaabMMYON: MM
gobhyMmonos, BYM0 sbgmanobn, MmM3sb dgb-
390y, 0gLoMomb dmndg. 3mgdbob dga-
0790039093y 3M3nbood LMo d9050396-
omono omomgdob bLodn 6gmo 03yds3s."
001b9030® 1992-1994 Bgdab Ladmgjomagm
mdnby, 3m3obosb dydomods oM dgnbyzghns.”?
1993 Baoob onbym 0bdgbboyMmo 3mb-
Ly BHENYON ggMsbgm 3MmMHa70mMmeb, dMY-
9960b yb0zgMmLobgbHob 3MmMmEgbmm MmEE
36039Mob bgmaddmzgabgmmonm. Logomm3zg-
oMb 3M9B0gbhn Lo3obmbIEgdmMm nboEn-
0M03000 99300 3oMmodgbhdn, MmMAgmMI3
1997 6anab 26 0360LL gMMbIdE Toomm bodm-
Jomogm 3meagbo - 3nMzgmo badmgomagm
3M©9dLo EdMY30a0g™Mn Lojommzgmmb
obdmMmnsdn.®

Ladmemme, ggmdobyman 3gmdm Lodo-
Mmoob 3bgogzLoE, Jommym 3gmdm bLodo-
Moomdn gogMmomnsbes dmgon 3gmdm bLo-
dsmasamo  (badmgomogm bodsmmomn)

to Legal Unity, Utrecht Journal of International and
European Law, 34(1), p. 53.

9 BVerfGE 123, 267 ff.; yoanohs3s, 3., (2017). Jofoy-
oo sd0bobEMmosoymo Ladsmomob g3tMmago-
Bogns 93mmabBggmogoal gMmomdo — Hombnamoab
8390m@ENmyds s mdszmoabl 39ML3gd@n3900, ,,bo-

domoremal gnmboemon”, N2, 289.

10 Fob&1Mns, ., (2011). Lodmgomasgm Ladsmoroals
Bmasn bofoman, ;od., 20-21.

11 Bmndg, 0., (2005). g3Mm3nmo 39Mdm Lsdsmamanals
M33BE0S Lojohm3zgmmdn, 0d., 15-18.

12 XmMdgbodg, L., (1994). bagdsmmzgamml Maldnodmo-
30L dmABs35em0 Ladmgsmagm 3megdbol doMooscn
3mdmgdg00, Lodsmomol Mgxsmmas Lajomm3y-
anmdo, 0., 139.

13 Fo6&1M0ns, ., (2000). FgLszsama Logomo3zgenmls
Ladmgomogm Lodsmammob bmase bofomdo, mo.,
33-34.
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39Mdm Lodommmalb L3gEnomMyMmMo oMadn,
Mmdmgony 3mbiMgbhymo momogmormodg-
00b 3mbybmMngqdnb gobLogzymmgdym Bgbgdb
9m0n3a3L. 9b 0EYs godBNMYOYNY JoMmmym
LadsMMemMdn. 5b0dbymab bodsmmmydMng
Lo®yd3zgmb ndg3s bodmgomsgm 3meaggbo
©o 39mdm bLadsmmab bbgo 3obmbydn.®
LodommzgmbL  bLobodommmmm 3Mogdon-
39@ 903MY0L 03 3MbEIRENSL. Togomomy(,
Lodomm3zgmmbL  PB9659L3s  LObLTSMNENMA
96mm-9mMo Lsgdgdg vb0dby, MM Jommymao
Ladmgdomagm Lodsmmamo dmgon gMdm
LadoMmmamny. badmgomagm 3madbom gom-
30mnbB0byomn nbbHobhyHgodob dmJdnwg-
0o oM d90moxgoMmamyds dbmmme bLodmdo-
magdm LoTsMONm o 3MEIMEYOS 3gMdm
LodoMmoob bLb3s EoMEgdaL TdoMmmoi.'
3o06LboggmMmgdom gb gbgde Lodmgomogdm bLo-
doMmomob dgbogom Bobomb, Moaeb 869L-
M0ggoL  3gMmdmbodsmmmydomngn JMong-
Mmomdob obgom nbLHOBHYDHIOL, MmamMmoEsy
300900, 3oMngn0900, 3000900 @y bbgs. To-
doboody, dMmdomn PJMM0gMmomogdnb nd
Lagnmbgdab TodoMmm, MmImydbsg dMm3nb
3MmEadbo oM sMoaxmnmgolL, gsdmoynbg-
00 bLodmgamagm bodsMmomob dmgon ©Y-

0m0900.

bLIBMIAIIM LUdIMOICIOL
BMaa0 69600

Logommzgmmb  bodmgomogm  3meggbo
©09%373dbs 306gdbHMmo badsMmmmab bobhg-
0oL, MOEEeb EFom3n godmoaym Lodmgomos-

14 Perner, St., Spitzer, M., Kodek, G., (2014). Biirgerliches
Recht, Lernen, Uben, Wissen, 4.Auflage, Wien, 4.

15 Ruthers, B., Stadler, A., (2009). Allgeimener Teil des
BGB, 16.Auflage, Beck, Miinchen, Rn.2 ff.; s6&yM0y,
., (2011). bedmgsmagm Ladsmomals Bmasn bo-
oo, ;mdogmobo, 14-15.

16 Logoozgammb nBgbogbn  Lobsdsmorgnmly Lodm-
Jomogm, bLodghomdgm o aazmEmMadal Lagdgoms
3omas@al 2001 §anals 20 0360L0b N33/461-01 gos-
§y30BGomyde.

17 LogoMmo3gmmb PBgbsgLbo Lobsdsmoreml Ladmgs-
mogdm, bLsdghomBym o ga3mEMgoals Logdgoms 3o-
mo@ob 2007 fanols 26 0360L0L Nob-132-475-07 go-
©ofy33BG0myde.

gm bLadsMmOob dmgon Boabomo o 3oMm39
- bodmgomogm bLodaMmmmab b3gEnoMYMO
6036900. 08 gdom badmgamagm badoMmmmob
Bdmaon bobogob gdymg0900 3MEIMEOYdS
Lodmgomagm badamomab L3gENdMYMN -
Ma3g00b 30dsMMyE,® My b3gEnamyMmo bmMTd
oM 30396L gobLbbze39073m AMBmLMNZxOL.
300M95000b LadommmgdMng dgmIsMgmods-
LD EV383d0MY00mM LoJoMmmM3zgamMmMD oodo-
Mo 0603369mm3060 MMM o §Mm3bxmn
3006mMb0odmMmos Eossbmmzgs dgdmyymo
dgbodmgdmmogdnb dgmbg 3oMmms yBWYg-
09000L gogmmb 3mb396300L, MMAMOL Mothn-
®R0393053 2013 Baob 26 ©939009ML dMob-
©0b6s. dg009390, LL3-dn 2015 Bgamb dg3000
LO3obMBAEYOMM 33MNEH0Y,” MMIMNMLE3,
Bboggmo HgMmB3nboby ,3MmbBgdaLYyLAHNY Foh-
bos HgMdnbo ,8bogmbmEosmyma bogoMmm-
9000 3gmbg 3nMa* (BbsMmasgdgmab 0dmydn);
©oanby, MmMAI dbomooggMmob TndmydsE
Aosnmzgoms 3nMo, MmIgmog, xLbogozymo,
3mbgomn3n o6/s 0bHgmadhnsmyMo ©oM-

03939000 80369350, 0M3mMY0s JAYEYL-
M00600@. d9Lo0sdnbYE, dob dngbagds Logymo-

Mo LodMJomogm JRWGOS-IMZdMgMO900lL
3obbmMmEngmao0b dgbodmydmmos. MYdE,
0y dboMmaggmab d0dmgob moznbo Bgd0bLY
o dmgdaggdnb gobbabmmEnymgoms 8do
0y 00 3M0009M0MO030 LM PobToMmyg-
09 (BbsmEaggms), 3oL 96036908 BboMddy-
M0 obdomgodnb dn0d60mM.2°

0000006, bL3-80 g3bzads HgMdnbo ,30-
Moo PMongmomogdn”. dzgmo M7gz000b
(bogommzgmmb bLLEA) bLodmgomagm  3obm-
60gommods 0ygbg0s  F0bssMbMOMNZS®
abgozb HgMdobL ,30Mso oMmagmbgodmagn
3IM009M0mMoOg00% o3 3mbhgjbhdn Lodmgs-
magm 306mMb3YOMMONmM EOEIMNY 30030
JIRmMydg00, MMIgmos Mmongdhgdn s@adns-
600gob gogymasns, bmem 30Ma@O JRY-

18 Job&nMmns, am., (2011). Lodmgomogm Lsdsmagnals
Bmagon bohomao, o, 43.

19 Logomozgammb Ladmgomogm 3megdbn, LY3SOMb-
000g0mm (33em0Mds, 2015 Hemal 20 dshGals 3obm-
60, N3339.

20 00309, 8., (2018). 306mballdngMo 39 ExdMIdN00
yMhongmomogdn, 93-2 godmsgds, mod., 2018, 351-
352.
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0900, MmMIgmms Mmongghgodn LYO60gddHnLasb
3963939390000 (babgana, godmbsbymgody,
39MbmbBsmyMmn dMbBs(399900 s bb3Y), oMg-
39moMmgdymns. 803bgazo dd0by, LLZ-0L
1-9m 9gbmdn IEYIM™ ©s MYZYMNMYOYI
3IM009M0mM050%9  39MdmbadaMmmngdMngn
990mJ090000 BoAME9dgmns glhmo @Hom-
906000 - ,,dmBybM0gn0s“F d33LbMb, My .-
bo3mMymNL 39469080 (39MB60s, LaxyMabgy-
00) dbmmme LsdMbsdsMnmm badsmomab
d993s® 0d99dbgLb 3nMoo sMmagmbgdmongn
JIRm90900L 06bHODHYHO, LogoMmm3zgmma 0go
LO3obMbAEadMM Bgbom gobod®HinEe. bogdo-
Mm039mmbL bodmgomogm bodsMmmnmab DMZs
Bob0odn 30Mon oMdgJmbydMngn JxmMydg-
00L 6M9 gobnbodmzgMs Lobgymomymo 3Mon-
63030b Lo®yd3zgmMBy, 3oMm3zbymo JBWy-
0900L B3 30 ©o9xyxdbs 3nMm36900L
3960mgogdab LabyobLL. dgbodsdobow, b
30Mm3bymo Jxumgdgon, MmImyda3 Lodm-
Jomogm LodsMmmmMob dmgon Bsbomnb
09-18 33bmdn sMmos Ahodmmzmomon, dgndmyg-
00 09030mL S EIEI® 0g60L aMogdhMo
Lodomomob Pdmgogbo BmMTnm - LLS-0L
992-9 dxbamom. 985LMs6, ggMmdobnsdn dmgdg-
©90L ,0M3dmbgomnzgn B0sbob 3obmbom go-
BLOBdM3MYM F90mb3939080 3b3DMOYMYONL®
BaLo, MoE godnoMydymMny bojommzgmmadon,
0y93o 3gMmdobns bLLZbMbAYdMM E3mW0-
mg00bo @ gbs-nb 823-9 Igbeob GoMmgmyod-
do ,vmgon 30mMm3bymo 33mydab” smosmyg-
00L Lomyxd3zgMBY dEESL vMdodHgMoomymMmo
905600L 9650MaYMx00L oxommmydal gdob.
Jomogmo  3ngomobhozs dbgme 93yg0s
obgm LoobmggoL. dgbododnbo, T0ds6Ig-
Bmbomno, bLodommzgmmdoy goxsmmnmzab
0Mogmbgomngn B0obab 360dMOYMYdalb dga-
0b393900 893609M3mo 3Mb0bLY o ggMmds-
600bL godMmEOmMyd0nbL gomzamnbBnbgdn,m.?

21 6060dg, 0., (2013). Lodmgomasgm 3megdlol 3oMm-
30m0 dnbamob LEAMYIGNMS, 33930 MddSMEYSISL
80 Hamobodn ndm3bngm Looydomgm 3Mydnmdo
(Mgo. $5b6EMNS am.), ;o., 167-169.

22 0b. 00g0y, 8., (2017). 30Msn NBxdxd0l bgemym-
Bobozol smogmbgomnzn Boobols sbsbmsonmydals
Jomoymo dmegmob  dgLodsdalbmds Jg3Mm3ym
LEIbEIMEJOS6, ,LodsMmomal FyMmbomo®, N1,
23-25; d0gas, 8., (2012). 3ofmon 3bm3mgdnl sE3s

bL3-0L 39-18 Tgbanb 39-2 6sboendn dg30-
o 0bgm0o 33momyods, MMIgmIoE 3MEgJLoL
9L Boboo y@mMM Fgho ossbemzs vdg-
M039 LodoMmMamb. Fogamoma, dMangmo
939y065dn, do; dmMmoab o33-dn, goeabB-
0900 oM 063930 bLobbaobLssMMENgOMN3
3oL7bobAZgxOMMOSL. LogdoMmmzgmMmadsE gon-
B0oMy gL doamads. dnmgdym 0g6s 306mbo
L000Y30Ld o godmbo®3znb Md30LIBWYONL
dgbobgo”, MMAgmadsE dH303900L H3nMmomab
d90Mybgdom dambamAgMaL os3nbMms Im3o-
mgmoy, 3dh3nEmbL dab dndsmom ozmEgmg-
0gamo 36mo900L LNBsTE30mMaLMOb dgyLo-
000moo. 9L 833-0b LOTMOENL o3mgbody
96o 3070000900 9L. 03 3ob6MbTs dgdmomm
Logomm 3oMab 36900, godm3zgms gdgH0bY
9 00M0L godnz360L 0730 gdMMOS o bb3.
d90L00530boE, 30bMBT FonmM33eMNbLBNBY go-
dmboh3znb mo30LYBMYd0L nbgomn LHSbE-
Mhgon, MMIMgonE 93MM3PM s 339M03xm
LodoMMamMIn sMn3MydYm BMMIgOL Jobem-
30900.2 30960, 3obmbom ,Lohyzobs @
399mbo®h30L Md30LYBRMYO0L dgbobyd” yBmm
99¢ho© 0d9M0ggmo Loadommmob HgbabEn-
900 00boby o Bedmbohznb Maz30LYBWYOS
dogmnob gogommmazo. Mmydgs LoyyMomy-
omo ob, MM3 Logjommzgmm 3mbdHnbgbdHMn
930m30L bodaMmmmnb Mzabab 693M0o o Lo-
Jommzgmmb 3mbbdHnhnEnnm mombydob o-
330L gIxmMmM domomo LHsbsMbNs smosmy-
0.2 99bodod0bo, d0dNbsMg 306mMbTY
30Mogom, 36o gosdysmmb 3mbbhnhygoymo
BmMmBs o ghmngmomodgon 3bs dmabgbmo-
3mbL, gmMmz3bymo Lodsmmmab Mms30bydYMYg-
09000L gomzamabbnbgdno.

LogMMddMMOLM F0MEYOIMYONL oM3s-
mobb0bgdnm, LogoMmmzgmmb bLoadmgomagm
3m9dbL sgdsts 89-18" Agbana (3g9MbLMB.-
aymo dmbs(399900L domgdab JBWYOs) ©
39MbmbomyMn dmbsEgdgo0E IMIgqdEe 39M-

LogoMmo3gmmb Ladmgomagm Lodsmommol dnbyco-
300, 0., 330.

23 30069nMsd30mon, o., Msdnd3nmoa, ., 3MmE3&0d30-
o0, 0., (2005). godmbso@30l mo30lyxzaMyds, 83-2
&mdo, »0., 20.

24 ob. 00gos, 8., (2012). 3ofmon 3bm3mM]ONL ©oE3s
LogoMmo3gammb badmgomagm Lodsmomol dabyco-
300, 0., 180-181.
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dmbodommnmgdMmnzn ©oE30L BoMamyodn.?
0393y 9L dgbmo oM Jg0303L 0bxmMMTsEN-
ob 030b dgbobyd, 0y yxWgoaL dgmobznbab
Mmdgmo dmmbmzbgdob Bomoagnbo dgydmns
©3dMOMaO7 L. dgLodsdnbo, doMmmamany,
bL3-d0 onbobs 39MbMbomMyMn dmMbsEg3T-
00b d0mgds, 803Md M3Esb 306Mbn, goMmpo
0d0by, MM P6s nymb bamgmo s BYLEHO,
20939, Y6 89039309L JogEam bsbJEngodb,
LO3obMBbAEYOMM (33™0Mgd0nm 93MmM3YI0
bHobaMMgdn BobommdMng 0g6o gomzoe-
mobBobgdymon.z

0900093 Lodmgomogm 3megdbdn Imnb
nyMooyma 3009000 dgbobgd megzn. bm-
0b dmEgmymo Ladmgdomagm 3mgdbobgeb
396Lb3039000, bojommzgmmad bLadmgomagm
3M9gbdn bymymxzomso IMsbgbMmngs 03-
Mooymo 300M700b bodommmagdmogzo bhahy-
L0. 0gxmMabbadgos nyMooymo 30Mx00b Jmo-
bogngoEne 3gMmdm LodaMmmEaby o LogaMmm
LadoMmob nyMooym 30M9x0o@, M3 LNo-
bmgs 3mbHLodFMMS LogMEZNLMZ0L. 385LMG,
3o60bodM3My, MMA bLogomm LodomMmmab
yzgms nyMooymoa oMo, 330M39mabo 3o
LabgMdbogm, 3gMdmbodsMmmnmygdMmng yMmo-
9M0mM090dn dmbsbomgmdb bb3zgdalb mobo-
LEMMOE. 93 gd0m Jommymads bodmgomagm
3M©9qdLas oMo mg3s LaOFMMS o 3MLEH-
Lodgmms LogmMEgdn godshmbgoym dmMbo-
BM9000g, Mmd LobgmMdbogym bLodMJomogm
LadoMmoOab gobboggmMmadyma bdngghHno.
0y babgMdbogzm sbmMEngmydL nbgom gob-
LO3YMNMYOY JBMYO3TMbLOYOgOL, MmMmam-
M0Eod 3obmbdndmgdgmgds ob bLo3xMydaL
99L3MM3MNdE3NY, IME9dem dgdmbzgzedo ab
JMon0gmomosdn dmbobomgmol, Mmgmms
Logamm Lodommeab nyMooyma 3oMa. dg-
L03BNLYE, 03 30MMO0d0 dobo dMJdgE0S3
LogaMmMLIBsMMgdMN30  babosmabss (o

25 ,bL3-30 33emogdal dg@sbol dgLobgd” 2008 fanals
14 8sm@&olb N5919 306mbbg (3obdsm@aonmon doMms-
00).

26 European Union Agency for fundamental Rights,
Handbook on European data protection, Belgium,
2014, 118-119; ongns, 8., (2020). Lojomozgmmbs
Ladmgamagm 3meegdLbol 33-181 dybenals bEMHIGY-
Mo sbogmobo, gnmbogmo ,dsMmonmAboxnmMgds
s 306mbn”“, N1, 65-66.

My LadMGomagmbodsmmmydmMmnzn).” 2006
Banob 25 donbL LLZ-d0 T30S E3MOMYdS
- 0My3madgMmiznymo 0yMmooymo 30M500L
(30380M900bs s ®MbEYOAL) MygabhMs-
30o Lobodommmbs s 0gbhoznob Lodo-
BobHOMMEOb BNMN6SE o300y LOZIW-
bobom mMmasbmdn. 83 gdom 0yMmooymo
300M900b LobgMdbogym o LogoaLoboM
M930LHMENS 3ongN3e 9MMBsbymmMeb, Mo-
03 MY3obhMmeEnsd IBMM Logosbobsm
3mbpMmmmab i3nbgi3ne d9ndnby, 30My 396M-
dmbodoMmmmydMngn 360d369mMmby. 28
B3omyos dggbm YIYsmmE nyMoo-
Jm 30M90LoE3. 2007 Body LodmMmJomogdm
3MmEagdbdn oym ZomzomobBnbgdymo  3o-
3d0Mobs o @mMmbob, MmammE oMmogmayg-
MEoymo  oymooymo  30Mgyoob, dgbobgd
bmMmTgo0n, BogMmod, 2006 Bmob g3900Mab
LO3ebMbIEdMM 33y d900L dnbyznm,
9L ©907mM90900 NS0 3TMMYOYM 0960
3M99L0sb. Logdg aboy, MM E3MMNMYd]-
0009 3obmbadadgmn 30300MbL O ®M-
bob gobbbgezgdym dmmbm3zbgdb Pygbgo-
9. 3335M0Md©, MY 39390M0L xzxdbgdy
dmombmgzws 30603798 bymo 3oMab sMbYOM-
0oL, g3mbo aym abymo oyMooymo 3oMo,
Mmdgmboig 693Mgd0 oM 3Yys3o. d33LmMb,
amboob oxyxdbgdobm3znb sdxryxdbydgmb
939mMa0om@s Mbdn gmbgdob 03 m@gbm-
000 39(hobo, ME 9930mMY09M0 nym i3MBbENL
90%600L F0LOMBg3000 o Lb3s. 3065006 o3
LO3obMbAEOMM E3mMomgdom b d70My-
3900 3MoLYdgBoMTgm 0yMoomo 30Mydonb
0000Mm 3o1gamy, 00M0 vn30M3s dMobYdY-
BoMmdgm oyMmooymo 30Mg00L mMo mMmgebo-
DoEnym-boadommnmgdmagzn ymmInb — 3o3do-
Mm0bs o ¥MbEab 3MbLyOMOSL. dgbadsdnboC,
0MoLYdg6oMAgm nyMoomo 30M700bL Jo3-
oMo o BMbEIE aymanb bogoMmmgydss
dmobL6s.” dom dgbobgd bmMmAgdaL sdMMYg-
000 306mMb63EYdgmaAs gonm3zsmabBnby sMo-
Lod9BoMmAgm 0yMooxmn 30Mob gMmonsbo

27 Job&nMmns, am., (2011). Lodmgomogm Lsdsmagnals
Bmagsn bahomaoa, cmdomalin, 30-31.

28 0J39, 36.

29 390605 Bg00000 dsMsmo ,LL3-do 33eMmomgdal dg-
&obab dgLobgo”, 2006 fenals 14 y3300Mal Ne3967
3906mb%by.
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o dognab s0LbHMaghymoa ,0MabodnBoMIgm
(oMmo3mdgMmEnymon) oyMoogmo  30Myo0b”
36900. gL, LogzoMoyEME, 339M03xmo bLodo-
Mmool gogmgbno gabbmmEngms.*° d9©9-
390, LL3-T oM dMbabMmngs bymddmzobgman
mMmagobmgdnb bHMYJHIMS s YJRMYdSIMbLON-
g0y, 6g3mmy yxmgogdn, o3 bLognmbydnb
©oMI3amnMm9ds 30 69LYdoL Fnobm magn-
LyRs0 JgbyYmMednLYFYOM. LaIZMY dMy-
3M3gmEngmo ogmoogmo 30M500b dmbyL-
M0gg00Lb sbgmo mndgmomymMmo dogmds 0d,
LoOE LodmMmgomagdm badmagsmMgdab HMown-
300 0M 3MbLYOMOL o badsMmmmydMnzgn 3y-
Hymo 30Ny, 33 30MMO70d0 30b6MbId7-
o 96y BENMmmMOEIL LEMMI® ©IHsMmYM
LodoMmmMyOMN3 MY3nNMYOL, Mams bomy-
™0 o 3dmabyMmagzn aymb msdsdab BgLbadnb
dgbobgd BoMIMEgnbo. sdndhmd onyMooy
mohgmohymodo Lodommmoobo smnbnd-
6o, MM Lodmjomagm 3magbob gb baboon
3303 Y6®s 3oanbgombL.”

330006, 2009 65mb nby3 993000 LL3-A0
33momads, Mob 3909303 0gMooymo 30-
M900L M930LAHMIENS Logoobsbom mMmgs-
Bm@ob goozno 0xbhnEnab LodnbobHMML
bob®gdsdn.*?

0939 306000006 LONB3gLHOGOM JobMB-
00090MMO 3M 3oLbmos LogMmmadmmMabm
3MaghHnzobo o g3mmgzagzdnmab osbmznmyg-
00L bymdgzmymgdalb dmmbm3zby0L, anb3
boagnmbo bLonb3gLHOENM 3obMBIEdMMANL
}33600396MM0  33momgdnlb dgbobgd. o0
33moydnb 30Bob0 nym 3odohasmmab dsdMb
390630000M700 o 9Mm3bymo LodsMmoOyod-
Mm030 AsMAML asbmmmgds Mmammz bagmomo-
dmmobm 3Magdhngdobmob, nby gz3mm3dym Lo-
boambhg0006.3 ,Lonb3zgbhogom aMbEYdNL

30 Hopt, K. J., Reuter, D., (2001). Stiftungsrecht
in Europa: Eine Einflihrung, Stifrungsrecht und
Stiftungsrechtsreform in Deutschland, den

Mitgliedstaaten der Europaischen Union, der Schweiz,
Liechtenstein und den USA, Heymanns, 2-4.

31 Job&mMmas, an., (2011). Lodmgomasgm Ladsmormoals
Bmasn bofoman, mdomoabo, 37.

32 Logomozgmmbl badmdomagm 3meyjudo dgbyamo
33090y, 2009 fenals 3 bmgddmal 306mbo N1964.

33 ,B506338&0E0M BMbgdal dglbobgd” 3obmba (Mg-
aob@Mmssnnl Ne07-2/453/9, nbognnfmgdnana 35Mns-
630, gobdomEgdnman doMsmn).

dgLobgd“ 3obmbob 3Mmygdob dMIBYOSD
o 00 3obmbdmmgdhom gomzamabbnbgdy-
oo 3mbgdab doMmygngmomgdgma AsmAMDL
003396 hoznnb bymdgbymoded gobodnmm-
00 bL3-d0 33momyds. 2020 6enab 14 ng3eabL
LL3-L ogdathe 49'-9 o 49%-5 Tybmydon,*
MmImgdnE gbgds gmmomong Lonb3zgLbhO-
3om xgmbobs o LLNb3gLbHogNM GMbEOL
93983mbL. gMmomomogn  bLsnb3zgbhoEM
mboo sMob MMasbndsgnymo BomMdmboga-
60, MmIgmoE 0ymooymo 3000 sMys. bonb-
390hosnm gmbob J3gumboo gMmomomongn
Lanb33LHOENM BMbEOL Babomons.

bL3-80 LOHMYIOIMIMSE 3JOWPIZ FON3S-
mobB0690xMNs 3oMnggonL 36900 o BMMDTY,
LM O B3NN goMnggogdn, Msbbamods
o 6oMIMBoanbmmds goMnggodgddn. odsb
9mbEY3L JRMYdNL gabbmMmEzngmydab BoMg-
™00 o 606530MMOY00, 3500700 S bobEd-
990mmO0. LOZbMbIEgOMM 33eMNENdg00 d9-
9bm 3oMngg090LLE. Fogamnmv, 2012 Banab 8
000body 55-9 dybedn dgomEs MmMo Bobon-
m0: 30M390mn gbgdmEs goMnggonb domamm-
0oL, 03 00 3aMngn000 EaNbIOMEy 3d39MY
3d99Lo0TMOS oM339em dgLMYEgOosLy o o3
dgbMyMaonLom30L obLdMZMYM 3BDMLY-
Mg0oL dmMmab, goMngqds 30 ndohmd onEM,
Mmmad 9M0-9M®ds dboMgad godmnynbs LadsdMM
domyyxzmnds 86 bgmdgzmymgonb dgmmg dbo-
M0ob 9dndg dagmMmadsmgmoy, sb gedmyEgmmods
(8ymyomy30mmos). 2012 Banalb 8 dsnbob bsgs-
bmbdgomm 33momyonb Jgogaew 55-9 8-
bennb 30M39m0 6sbngn goyddo. sdnb dndydO
nym ob, Mm3 doomab ,,0030L9Bs0 F0gMHMON-
Lo o 3MB3MIB3NNL Bgbobgyd” sbagmn 30bmbo,
MmMIgmIs3 3onm33nbB0bs sbgmo gomnggog-
00. doMmmamny, 83 3obmbab 89-6 dgbo oMyg-
39m0MmooLb mdnboMmgodymn damdoMmymonb
ommmbo godmygbgdnlb dgdmbzg3zgoL, do-
3Mod, MmgmmE 0yMmooym mabhgMmohyMmsdn
00nb0dbo, gb LL3-0L 55-5 Tgbmob 3oM3zgmo
Bob0ab goyngdndsb oM sdoMmyoL.*

0939 LOYIMOEEAOMs bobEIBTYMMONL

34 3o635MmE700m0 dsMmomn ,,LL3-do 33eMmoadols dgds-
60b dgbsobyo“ 2020 §. 14 n3emoliol Ne6814 356mbb].

35 Fob&1Mmos, ., (2017). Lodmgomogm 3mcegdLol
3mA33b@smn, 8nbama 55, §ogbo |, ;d., 324-325.
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30000 ©960b dghgMmgdobmeb o3o3dnMydy-
0o 330mg0s. bogdadg aboss, MM bL3-0L 132-9
dgbemdn dmmbm3zbob bobodIPmmdaL 3o-
©ob dghgMmgds dgbodmgdgmon goboo 300093
9fmo boyydzmoom, 3gMdme, 39Mdm dgEns-
300L Eabyqgd0m, M3boE nM3oemabBnbyoL ,09-
053000 dgbobgd” boagommzgmmb 306mb0.%

bABNO30I(M LTI TIAD(

bhMooEnymo bobdgdob gomzomnbbnby-
00m, bb3-dn dgmmMg 60gbn dngdmzbs bobngzmm
Lodommamb, dgLodg 60gbn 30 — 30MEY0Y-
000 bLdoMMOmMb. MmMgnggMmom Asnmzoe-
my, 30M39m Mogdo, Jmbydomng LNV
bHoHN3Mo ymxzngMmgodob oMIxaznmomyds
Lob0gom LodoMmmogdn, bmemm dgdgmd -
0000 3909936900 ©065303000 ZomMEYOYMY-
0000 badsmmemob BmMIg06001.¥
Jomogmo bobogmm Lodommomo nbygoo
dmb900L 3690001 80939, GO39 oMo gMIM-
00 I8MMOgMMOslL, MmMAgmog ,6o0MIMoIMOY
603009 godbhmomozn dodhmbmMdnL Bydomo
am3m3zgonm” (bL3-ob 155-5 dybmob 3nM3g-
ano 63600).
09000930 3oMmn 9dmzbgos LogymMmydnb
I8 0sL. Jomomygmo bobogom LadsMmmamo
399080360 LoOgMyMm bLOTMMOML s 3MLEY)-
boodgmms LogmEgdn P3M3N3699MmME TMo-
bgfbs T0Lo go3m™gbob odmgzs. Y39mady
0600369mmM3060 sdmMABES 39Mdm Logym-
M900L 3NaMyds. bogdoMmmzgmm nym gMmm-g-
Mmon 30M39m0 939ysbs, MMTgmIsE oMo
09J30 LO3YMYdNL BYMMTYODY o 3MBLAHO-
Hhn300dn gobod®minzs LognmMgdalb gMmmno-
Bmdab BmMmIodhoygmo gmMmIPms, MoE gob-
@  3ManL3MNANBsENYmMN  LO3YMMYdNMN
36 390605 Bg00000 dsmsmo ,LL3-do 33eMmomgdol dg-
&obab dglobgd“ 2019 fenal 18 LydEgddmals Ne4956
356mb%by.

37 Kuunep, P., (2005). 3akoH M ucTOpuA, nepesBos C
Hemeukoro 3. M. Horaitbain, bageH-bageH/Anmartbl,
205; bmady, 0., (2016). by3nnmydal yazMydals g3m-
™m0 Jomorya bodsmmamdn, 2015 Homob 5-6 bm-
980Mmab Lagmonsdmmabm 3mbxzxmgbEnal AmblLYby-
0900b 3Mgd1mo: ,,La3nMgds s LadsMomydmozon
LESONMYMMOS: Ly3NNMgdal (367500l GMbLMM-
do30s“, 0., 107.

B9LM0gnL AsdmysmndgdnbL Loxwydzgman.® gb
J93Mm Jommymo 3gmdm badsMmomob
00069300 960 Adnmzammb.

Jommygmo Lobogmm bLodomomob bobo-
™o Asnmzgoms LOTYBdMOMM Lodsmmamo,
MmImob 30Bsb0s LOTGOMOMM E83900L go-
©oby3gtho o 9d300MO0560 Mybogbmagmyg-
00L BMYb3zgmymazy. LL3-0L MoMmbgdss ob,
Mmmd LsdgOMOMM LadsMmnb Mmagzn dgnEssb
LodgdMOMM Momngmmmodgodolb dmabybMmo-
3909m bmMIgoL o obobo sMos BMO3dg-
bhymo dndmazzabhymo. bmmIgdonb sbgmo
LoLHYTaHNBIENS JEbM oym Ladgmms 3gMo-
mE0b badommmobomgnb.*

2015 Baob ©93900Madyg Tgbogymmab
dggdam, 306mbom gomzamabBnbgdymo Lo-
39000M900L odoabdHMgdgma ©m3nxdgbdo
BoM9a0bs o 08 gVom vMy339ms ydMog bo-
3009 LogyxmMydnb dgmabgy, 9d0bm30b 30 oM
0ym 93309090 babodsMmmmmm goabysg-
Homgds. MYIE0 9J9ab 306mbn 383900 go-
dmbogmabL, MmEs LogaMoym bgmdyman
BoMoagbe ndMmo3 603mdy bLogygmMydNL,
dsmoamdmangma dgmdgmodnb 36/s bo-
M3g0mmonb odoobhymgdgm ByMmoenm-
0000 ©M3Y396HL. 2015 6oL 11 ©939309MbL go-
BbmmEngmEs LO3ObMBAYOMM 33Ny dY,
MmIM0sE3 d0©ge bmMTnb mozadnmzgmon
39000 o ddMMYdYM 0gdbo BmMAnL dgLo-
99 6s6omo (9.6. ,Lodmmogom gsdmbsbag-
d8% 2006 Banob 8 ©93900Mab 330y dY).
9L 30bbBgOs N0, MMB Lodmeognm godm-
Lab@goab 0bLHODHYHO 960600MTHZIOMEL
Lagommzgmmmb 3mbLhobhYENsL, MMmIMomsy
©93383909wm0s bbgaob LogbmzMydgm d0bsbLY
©o Lb3zo ABMMOgEMOSdn ARMMOgE 30-
Mmoo 6500L LOBNBSIMIEggM@ dgbamy, dbY-
39, AbMgzo, My 035dg 9Mos LaboTsMOEML

38 ab. Bmodg, 0., (2016). LygyoMgdal YBRMIdAL J3m-
mYE0s Jomorym Lodsmmamdn, 2015 Hemob 5-6 bm-
980Mmab Lagmnsdmmobm 3mbxgxmMgbEnal AmblLYby-
0900b 3Mgd01mo: ,,Lo3nNMgds s LadsMomydmozon
LESONMYMMOS: Ly3NNMgdal (367500l GMIbLBMM-
35(305", 0., 107-120; Bomsbns, o., (2016). Lsbo-
300m Ladsmoreal bozyd3zmydn, mod., 207-217.

39 BoMmobns, 0., (2018). Lsdgbmomm Lsdsmmsmon
s 39hdmbodsmogmydmnzn odgbols 35emeydn-
mgool dnobssmbo Jomorym Losdsmomomda, ,,Lods-
Mmool gnhboemon”, N2, 6, 17.
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3o06y3ghomagds 36 gb oM oym Iobmbom
3039000 3odYEIOIIMN SYENMIOMMOS.
000960, 2015 6ob 11 ©93980Mab ombnd-
bymo LOZbMBAEYdMM 3F3mMogds dobo-
Lo3x0gMNL.4°

bL3-00 BOWM-EoM3g Bom33emnbBNb9OY-
oy dmdMo3 o ydMmog 603090%g Logym-
M900L Jxm9o0b d9dgbab Lbzsobbzs Babo.
2019 Baob LOZbMBAYOMM 33 NEMydabLH
0060030, 0039300 LOZYMYOsdn 093030-
oo ydmogn 60300b gobzoMmazs dgndmng
9oL ddmogmb ob Lb3y Zobmbogm BoMmIM-
00003969mbL 0039300 Loy39mMabm 0bdHgMg-
Lgo0Lb BomzamabBnbgdom, LLSLoTIMOEMMD
006b3MO0L Loxyyxdzgmdy. 0gn3g 6gbo godm-
0yYg6900 0030300 LOZYMMYgosdn oMbLYOYMO
dmdmo3n bogmob @mmbog, my gb dmdMmsgzn
b6ogmo 1000 moMmdy dgho moMmgdymaonboo.
Logdg abos, MMT o3 33Mox053EY oM nym
39035 0bB0690MN 3MILMYMBMM360L Lo-
39000M900L 383m9d0b gobbznbgdedg LoLOTS-
Momm 3mbhmmemob 899o60d30. b, Mo30b
dbMmng, 00393010 LoY39mMabm 0bHaMaoLbadalL
03300 bomabomeE 39M I0MYb3gMYyMaBE..
d9LV03NLYE, 93 33WNMYd0n0 Ladmgomagm
3M©39Lo gL E9OYMYds dgLodsdnbMOsdn dm-
30000 0030300 JBWYOsMS 3MYJLMSH.

LO3obmMb3EYdM (33nmgds dggbm yd-
Mo30 603000 d9dqbob. bogddg abos, MmT 2006
6ol 29 ©93900M0b 33MomMydsdY 3dMagn
6030000 dgdgbabob ybo sdMBIgOYMaym
39M03900 Labm@pamm 6gbom o d93dgbo om-
Mogbymoym Logomm MYgbdH™mIn. 2006 b
8 ©93900Mab E3momydob dobgznm, 3d-
Mo30 gmbgdnb d9dgbs dmambmzb dboMygdlL
dmmob Bgmommonmn d9mebbdgdsbe s dg-
0dgb0bL bLoggmMmxo0L 3RMYdaL MygobhHMsEn-
3b Lagomm MggbH™mBa (LL3-0b 183-5 dybanab
30M39mo0 6s60ann). gb 33momgds 30H6s©
0bobd3Es b33™Mxd0 bsboMmzgdnm Labmd)o-
Mmm dmgddggdab gobbmmEngmgdalb gomgdy,
Logamm Mygbd™mIn ydMmszn Bogzmab MYanL-

40 omnmosdg, ., (2018). Lsdmgomogm 3meadLals
3mA336@&sMmn, dxbaman 172, §ogbo 93-2, 0., 80.

41 Ladmgomogm 3meadbo, Lo3sbMBIIdMMM (33eM0-
90y, 2019 §. 20 Lgd@xddmal 306mbn Ne5013-1L.

42 3o63sMmE300m0 doMsmn ,,LL3-do 33emoeMadals dgbs-
630”2019 fenab 13 1g0gM3emal Ne5013-1b 306mbbg.

HMaE0ob 3MmEgbob godsMmbnzndob — ,9Mm0
LoM3TMOL* 3MNBEN30L EBYME33L. Bmbomn-
3bob dogm Lobmbomm IMJdggdalb gobbm-
MEngmgds dbmmme RMMIsmyMm bobosmb
0HoMxos o dob ndomd F0doMmmo3wb7b,
Mmd 306mbo sbgm dM3omMamOsL d30LMYO-
. bmpomogbog o8 BMMIsMMOSL SbMy-
90y dmALabyMydnLb LoxsbyMob domydab
dmh0303000, M3 30Mos gymabBymmasb
0639300. 935bMsb, EM3YTgbhHognob dmdng-
000056 goMnggdnb Labmbomm oEIbHYMY-
0009 3MmEgLbo bLogdomE o MMbL bLo-
gommgoo. d9Lo0sdnbYE, 88 dgdmbzggzadn
godmomobgomes  bLogomEgdymm  Bybom
bobmbamm dmgagEgdab JgbMmymgds (gomMo-
39000 EosbHYMYds) s ab 6gdsymxyEMm-
00 boboomb dgndgbs, 963 LyM3zomabo-
0906 bmbhoMmoybL F0ToMmMo3wb96 Tob dngMm
Y0P 3oMngndedg bgmdmbBgmob obo-
©obHMYOME. 83Ybo, o0 E3WMOMYdNL
domomo 3Mnb63N3mMogob smbebndbogno: o.
dboMmggdn dgmabbdgosb bymb dmobgmgb
3050mme  doMmyanbhmoMmgdgen mMmgobmdo,
LoOE M3YdgbMHaEnob 80800 EEE)OoL
9boMmygmo 3060MA3L o bgmb dmobgMmayb dobo
000603LB6MYON. dbomgms dngMm oMngnoo-
99 bgmdmbgmob dmIgbhnsb BomMAmadmods
3dMog3 603mBg MyaobdHMmognob dmmbm3zbob
JIxnmgdy; 0. dboMyxagdb of dmybyzc ydMmo3
603m%g Logamm MYaLbHMNESD vdMbIBgMNLY
©9 Yoomab 3bmonb smyds, Moageb gb 0b-
BMMTI300 903039 0gbg0s gmgdhmm-
Byam 00%odn, MMIgmbog ©m3nd9b6dHoEnab
00090007 3oosdmbadgob domygnbhMnmyg-
090 MmM3abmbL yRMydsdIMbomo 30M0; g. bo-
Mm930bHMmagom LadbabymMab JBRWxdsdIMbom
30Mb 930 00, dbmme gobbadmzmMmb, go-
B30M303L 07 9Md 60gmb dobo AgbsgnmMmg o
©30abBHYMML  gaMngndedy bgmdmbymab
x33JM0. 99 d90mb393080 OILHYMYOSL 3Y-
@mobbdmob bamygobhMmegomE ©Em3ndgbdnb
900908 (o oMy L3gEnomyMma sgddhob Jgco-
3969). 90 gdom 396MbBAEYdgMAs goMnggonb
d0bsoMmLBY 30LybobAgxdMOs TFEMNSbE
39M0g3900L dboMygdLb osgznLbMe.* nyMowo-

43 3obdomEgooman dsmsomon ,LL3-00 33momgdals dg-
&obal dgbobgd” 2006 Hnal 8 cog3g00Mmals Ne3879-
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Jm gmodgmodymadn sMmob dmbadMYds, MmMI
00 33momgdnm bLogMmmby ogdydMms Lodo-
Momadomng gbaxmmbmgdsbs s bhHsdnmy-
MmOosL. sdn¢md 30My00 bogmmbomgb nhg-
696 o ydMmog JmbBgdoLMeb o3zazdnMmygd
39M0g9090L 33mo3 bmHamMoygLydmMob sdmMB-
09096. MygobHmoMmydym gnMo3zbmoobs o
03MMJ33LM0 v30380Mx000 goydds bgan-
d93M39mq00b Lobm@omm Baboo EsdMBIxdNL
Bgbog, Mo dMozoma 3MmMoOmMYdnb dndYdN
dgndmgds gobmab.

003bmob, LL3-30 oM nym EOEagboma On-
Bom3gLogn0Mgme 83bsbogmdab Eb6g0s o
xMmmMIgon. obY3g, 9MIgBIIHIMa gobobo-
mgomEs 0065mTgboggmMmagms sdbsbogmdnb
nbbhohybo, LoJdnsbmodnb BomIsmMmzab 67-
LoL gomzanbBbnbydnm. s3ohym3d 2007 Bob
11 03em0bL doomgb 3obmbo ,,0060m3gL3YM-
Mgmo odbobogmdnlb dgbobgd”, Mobo Bndo-
603 oym 00b60mTgbozxmMmams sdbsbogmodnb
9096 bLoggmamo gmbgdob gdLb3mMyshoEnobLY
©o 3ob30m0Mx00bM30L gRgdbhMo  Lodo-
Momydmngn 30MmOg00Lb PBvMYB3gmymae.
0006 MMgn3nMmo@ gobodnmmods Loadmgome-
gm 3mgqdbdn IMa35MB06006 Labendo d0bab
LO3xMyd0L dMABgLMNggdgmMn bmMAgdNL
(210-232-9 99bangdn) gongddgds.s

d90w93 LL3-d0 3g3b3wgds Lb3znbLn LogymM-
M9000 J90myymn LoMggdmmonb bodyoe-
®mg0900: smboagmody, LaM3oBhIH0 O POYIR-
Mygdo. 2010 BmodEg ombagmdnb 3oo
dbomgms 3900bbdgdnm oM nbo ymaznmaym
59 Bgmdg dgh0. mydEs 2010 6enab 27 v3Mamb
bL3-80 Fg300 LOZOOMBAYOMM 33CMOENg-
00 © 3ondaMm 9L 3009, 39MdM®, gobnbo-
Dmzmo, MMI 3bogmdnb 3000 oM PbEs omg-
95(h90omEgL 99 Bgmb (LL3-0bL 233-5 dgbob
99-3 6560qnn).

2005 6anob 30 0360LL E3mMoMAds dgagbm
30600306mM0oobL. 396009 MgEodEnse 9903930
dbmme ,dmnbmzgbsdg” 3000mydsb s oM

1L 306mb%bY.

44 Fob&nMmns, am., (2011). Lodmgomogm Lsdsmargnols
Bmasn bofoman, mdogmobo, 38.

45 390605 Bg00000 dsMmomon ,,LL3-dn 33eMmogdal dgbs-
630" 2007 Hemob 11 n3emabol N5278-Mb 3o6mbby.

46 ,bL3-30 33momgdal dg@sbol dgLobgd” 2010 fenals
27 s3Mmognols 306mbo N2978-1L.

3Mb3Mghogdmy, nym gb dmmbm3zbs gymo-
©0 03 3MIBYMIE0 (254-g Fgbanab 30M3gamo
6sBomn). LY3BMBAEIOMM  33WOMYdNM
©odYLh Y, Mm3 dmdMmazn 6o3zmab ob sMo-
dohgMoogmymo gmbgdmogn Lozgmob godm-
ygbgodo dgbodmadgmons MmMgmMmE RYMIEO,
0bg sMexzyman dmmbmzbob ydMYbzgmym-
0L LodYIWYOE. 333LMBB, 30bMbBYdgMN
d3gm MgEodEnado oM godmymas IRmm-
09mmonm s M9ygnbhMmoMmydym goMozbm-
0oL, 903Mod bL3ebMbIEdMM E3mMamMydnbL
Lo®yd3zamdY, 3MEHgdbdn ydgsmme onbobo
30M336md0bL gL Lobygdn.”” sbygzg, 2006 b
29 ©939009ML LL3-00 J93000 B3E0NMA0Y,
MmmadgmoE dggbm bohmabL3MMEBM Lodyomy-
00L gnMa3bMdLL. bogdg 0Ly, MMT dobsdEY
dmdmo3 603mbL, oo dmMab 39doboznm Log)-
MabLb3mMBM LadPomMgdsb, sMygnbhHMaMmyo-
o bogomm MygbhMmabL gMm3zbmo Losggbdm,
03093d 90 Jmbg0sdg yxmMydMn30 dgdMY®3
dgodmgds 0003MMIMOE ©dgMYa0LbhHmoa-
M90060 bLogdommzgmmb d0bsgeb Logdgms
mMaabmgdL. dgbodsdnbo, 8830MOE 033907
0mEo Lobgmadbogm MMasbmydnb Bx69JEng-
00L 30MaMymMNdIN O EPOMNMYOL. sd0thMa
Lo3obMbAEYOMM 33omMgdnc 3857ob033M
LoyMmbL3MMABM bLOTPomMgdx0dg FnMo36m-
d0b 8oMmyznbHm0Mmydgm mMmEsbmE (LogoMmm
M990 HM0L 6333WoE) 0J3s 06536 Logdgms
Lod0bobHMmML dgbodsdobn LHMIIbHMI™O
99y 389bo, o93hMTsbJobgdLy o
bbgo LodHMIBbL3IMMBM LOTYaExdnx0dY gnMo-
36mo0L 6aMIMIMONLMZNL ENbEd Lobm-
homm Bgboo odmBIgo o LadyMNbLY O
dnbo MgganbHMmaEnoLb dyEnmMadmmods bbogd -
Lodomm3zgmmbL dnbogeb Logddgms Lodnbobd-
mmb  dmabobyMgdalb  LssggbHmMdn  (LL3-0L
258-9 9ybanab 89-4 63600).

00039 ©MmMDL, 3o6mMbBAEYdgmads LL3-0L
254-9 O3bmbL Eovdoho 09-4 B6sBoano 0dob
dgbobgo, MMD gnMo3zbmods, MMIgmoE ofMo-
RYmoE dmmnbmzbob yBMYb39mMymaxb, dbm-
oM 35906 gobobomyods bodznmo, My nb

47 Job&nMmns, am., (2011). Lodmgomogm Lsdsmagnals
Bmagon bofomon, 0., 34-35.

48 390605 E700000 dsMomon ,,LL3-dn 33eMogdal dgbs-
b0 2006 femnals 29 g3900Mal N4310-Mb 396mbBY.
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dgndmgds Mmoo gmmanm godmobshmb.

03 LL3-000 BobobadM3MadMES 03MmMY-
30L BoMIMIMOs dbmemmE 30mMEYOxMxo0L
3dMmagn bogmob 3dMYb3gmymaxznbLb, 2008
Baob 30 ©93930Mab ,LogoMmm MygbdHMab dg-
Lobgd“ 306mbom dgbodmgdgmo gobwo om-
Bogmdnb yxmMgdob 03mm9g3nm Mh3nMm3s
(,Lagomm MggbHMab Jgbobgd” 306mbab 8g-11
dxbmab 3oM3gmo 369hob ,0“ 9393969 H ).«

3oMo odnby, 2007 Bemodyg LLS-0L 99-
300 dgbmob 3oM3gmo 6sbnemob Jobyz0m,
03mm9300  oh3nMmymo ydmszn bogzomon
dgodmgds goabymoaym 3obmboo ©o©a9g-
o bLogwyd3zgmdgy 3Mgohmmab (n3mmg-
30Mab) LOZYMMY0sdn, Yy gb 3oMmEsdnm
390035m0bB0b9go™Mn 09b6goMEy 03MMH30L
bgmdgzmymadom. 2013 Bmob 25 ©93900-
MmobL 33mMoMyd0m, 38 bmMTnm gobobodmzmo,
Mmd oy 03Mmmy300m osdh30Mngmo ydMms3n
603m0bL dgLO3xMMIYT FoognabyMms n3mmy3nm
30MYb39mymanmn dmmbmzbob ©ozdaym-
gomgoy, 03MmMY300 sh3nMmyma ydms3zn
60300 gowo3s dMgabhmmab (03mmgzsmab)
LoaggmMmyododn 03 dgdmbzg3edn, MMEILLE3
3Mgohmmo (013Mm935M0) s N3MMY300 -
h30momymaoa ydmozn Bnogmab dgbogxommg odo-
99 9mMomOmong gobbowgoslb BoMowanbgb
doMygnbhmomgogm mMmagsbman.®

bL3-80 2010 BEObL 1 d3MONEL dogmodon
d93000 LL3-0L 302-5 Tgbeob T9-3" Boboan,
MmIMob 0060bdo, 3MgobhMmmabs s dgbo-
3gmmob Bgmoemdomo gamnggdnm dboMmggob
d99dmaom gobLodmgmmb, MmM3 nd3mmyzom
ath3nmmymaoa 3dmagn bogzmab 3Myoohmmo-
LO™M30L ZooE93s o MJondoENd dgndg-
00 ©v9x31ndbmb bmpamoybob dogMm gogdym
LodMbMYMgOM BWYMEIL. o3 EMML dboMy-
00 d9006b3900 LOZIMEIYOYMM GMMTNM
Bmhomoymo aabHYMmdsb dmombm3zL.

49 LLBaxshm Mygb®mob dgbobgd” 306mbn, 2008 §. 19
0939009600, N820-11b.

50 ,LU3-80 330m0myd0b dgBebal” dgbobgo, 2013 fenals
25 ©939009M0, N1864-ml; dmonsdy, 0., (2011). n3m-
0939, MmgmMg Lddsb3IM 3MaoB ol NBMYB3gmym-
B0l LddYomds, Lacmd@mmm calbym@ogns, Md.,
2011, 178-179.

30MMOJBIMA500I0
bATIMOIID(

bL3-d0 9907930 603bn 9dm3b90s omEy-
09000 LMD, MMIgLYE 0J3L dm-
39000 o 39Mmdm bobomo. 30mEydIMgd0mM0
LadoMmnb dMgon Boboman gbgds 3omEY-
0ymgonb (369000, 39™MEYOxmMad0L dgbMmy-
®y00b, EsM®3g30b, 896y39hnb Loxyydzmy-
0L o Lb3o.

Jommzgmads 3obmbAgdgmds ZomEyg-
oymgonmo badsmomob 6ogbo onbym 3o-
mEYOmaonb 36g000. ggMmadsbonlb bLOTIM-
Jomogm 3megdLob (898amaddn - gbs-ab)
390mEoomgonb gomzemabBobgdoom, obo-
mmanygmo 0ge s0bobo bL3-0b 316-5 30M3zgm
6ob0odn, MMImob doby3z0m, ,300090909-
0nb doonm ghgenBmho 309008mbneny, dm-
boobmgmb dmzo09b hondy dmgdgegdab d9bL-
hy0gd0s. dgbhyogds d9gndogds godmnboBmb
dmg08909000b306 M130L F9303900F03 "™

390mbagdgmads gonmzamnbBnbo bgmm-
d93Mymad0b  mo30LBRMxo0L  3M0bindon,
MmdgmonE, doMmomoEo®, bymdgzMmymydab
©3J00bs o d0bssMLOL gobLodM3zMab mo-
30Lyx3Mx0900L ¥MMAnm g3b3wx0s. MYIEY,
00039 @MmmbL, bgmdgzmMymadnb me3znbyRmg-
00dn dgndamyds dmMnadMyomEab bgmdgzmy-

®mgo0b H030Le o BMMINL Mo30LYIRMYOY-
003. 307b90390 o0 M330LRWYO0L BaMoOIM
0Mgamaby, 0b 0dDMYEYds bydnzmymgonL
©30900b ndymgdnb Babom, 963 ,,3MmbHMa30n-
M900b ndymgdom” sbg39, bgmdgzMymadnb
0030098mWY0s  3YPMYEIM0s  bymdysMy-
™g00b EoEIYONL 83MdamM30m. Fog33MNMOC,
dmmaob 3mEgqdLbob dobg3znm, 03Mdomyds
dMLMYMBMM3360006 IMMIomo  bgmdgg-
MmYmMy00b oy nbgmo Lodydomgdnb gob-
LobmMmENgmgdm, MMIMYdn3 Lomsdsdm
00069LL, @odnb Zobomomd obgLbydymMyg-
090L, gMmbogymo o 3MmMbMaMognymn
3MmYJdEnob, ®sMId393hI™mo o HmJbo-
3960 603010909000 E3BOEYOLL, goodN-
300s & MYsMNBIENSL P39380MEYds (BMm-
dab 3mggbob 89-10 dybenab 8g-4 BsBogn).

51 Bmondg, 0., (2005). g3tMm3nmo 39Mdm Lsdsmamanals
M333BE0S Lojohm3zgmmdn, mdomabon, 276.
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03sbmb, bgmdg3mMymgonb dnbsoMmbOL gob-
LOBM3MOL ™Mo30LYBMYds 0DMYYds 0339-
Mmohoymn BmMmIgonom. Logddg obos, MmMI o3
bmMm3go0L Loxyxd3zgmdy, dboMmgms dngMm Fo-
BLOdM3MYM 30MMOYOL dgodmgds oM 3gm-
bgm ngMmooymo doms, my ds0n dnbosMm-
Lo EoYBgMgmM 86 obgMmoan LodsmmmydMng
BaLMogL 960600MTEI3000; 333LMOO, 0839-
Mohoymn bmmAgon s69bgoL goM3399m dg-
50y©390L s YOMY63gmymxyL, MmMI bym-
d93M9ma00b ogonb 3MmEgbo 306mbab
dmonbm3zbgobL 3obybmod L.

2006 6emob 8 ©93980MabL LO3SBbMBDYO-
oM 33momgonm* bb3-n0b 323-9 ybeno Jdgo-
(33903 3 P©3NbEs, MM3 ,bymdgzMYmYos,
Mmdmons3 ghmo dbomy omgdb Imzamygm-
0oL, 3dMo30 6030BY LOZYMYds ZoabiEab
bbgsb 86 dgndnbmbL 0gn, 6o anML 6gMo-
™Mm000)." 38 33070337 Lo3eMEYO M
nym sbgmo bgmdgzmymagdab bobm@posmm 67-
Lo EdMBIY0..

30MEo0gMgoncn  bodsmomob 3gMmdm
B6obomdn dgob Lodo goMmo: LobymdgiMmy-
mgom bodomman, 306mbab3dngMo 30m Y-
0mad0m0 3Mmngmomongdon s gmadbhymo
39MEYOYMY0900.

Lobgmdgzmymadm Lodommomdn goo-
30mnbB0byOIMNs  BabynmoNbL, FoE3mob,
Aydadnb, mbmggdab, babbobs s bb3s bym-
d93Mym9dg00. 8o, doMomsELE, oM dgbg-
000 (3300900, MydEgs nym Medwgbndy
bgmdg3mymaods, MmIgmms dmadbybmnggdg-
mds 6mMIg0ds IMENBNENMYds goboEso.
003900, 2011 BmodEamo MYEagEnnm,
@m0®0bgnb bgmdgzmymgdom madabgnb god-
3900 930mMydMEL, Mnd0bgnb Jndmgdabm3znb
3903939 3oM3399tm0 gmbgos bamagommodnb
9096000 050obb3gd0m oI 330M,
m0®0bgob d0dmgdo Im3emg oym, LODMOY-
M0 googboms ©sagboman 3gMompymm-
000. mnd0bg0L godEgdnb IM3emgmds nym
bgmdgzmymgdom 30030em0bB0bgOYmMN

52 b3560d7, 8., (2014). bgadg3Mmmgdal ;Me3z0bnB M-
0o, §0gbdo: ,Lobgamdgimymadm Lsdshosmn®,
My. 3. XnMmImo, c0d., 102-105.

53 ,bL3-30 33emogdal dg@sbol dgLobgd” 2006 fenals
8 )3780Mal N3879-11L 306mbo.

gJmbg00L odBsYds o6 dgdgbs. MdnbznL
bgmdgzmymadnm mnd0bgnb d0dmadLb dgo-
dmgos ©og30LbMmbL dmzamgmos o6 dngbo-
gmb g®8mgos, bymdgsMymgonb 3s@ob 3o-
b3mob J90oa dgndobmb o6 EongoMmazmb
®m0d0bgnb Logobn, my bogmdgzMmymgds Log-
B6ob LAYWo sAMMmHNDGNNM oM TMo3MEY-
00. 2011 6Enb 19 9330LAHML 3obMb3MMgdhHobL
dnbgznm, 33momgdsb gebogob ,modo-
63nL" 36900 o BDPLHPYOL, MMI MadNBZNL
000090L gmbnds googEgds o3 Jmbydab
doLyn30b gJxrmgdé0m 86 sbygmo xEMydNL
39M9d7. 005LMb, yomnodgds L3gEnomyMo
300MHm0900, MMIJMM EOE300M33 bgds mo-
%06g0b 309y00b d0gMm LOBEMYMOL oabs
dgLodsdnbo 3gMmom@ymmodnm. modnbgnb Lo-
396L oM Jgndmgods BoMIMOag6aL By,
x3b0sbn Jomomeon, Bogma o6 300 Lodgbo-
Mm9gm LEdMZsEMYdsda (LL3-0b 576-5 dybann).
3obmbdmmgghno  obzmomadom  MH3Y-
moMmEgds mndnbgnb F0dmydab yJxumydgodo,
3o060L3dM3Myds gmbgdalb domgdalb 3MmEg-
©3M9003.> 909bo, 93 gdom onbzgbo
m0®0bgmob oze3zdnmgdyma 39Mdmbodsm-
0mydomMnzn MHgznumo3ngdn o nbobo yxuMmm
bAYMYyMmBosE ASIMYSMNOE..

oba3g, 2018 Bgmb babbL dggbm LoZebmb-
090mMM 3300y, MmMIMomsE dbamygdb
90960d00 dgboadmgommods, bgbbobmgzgnb dg-
006b390000 gonmzgamabBobmb 3MmEgbhn.
03m09300 30MYb3gmymanm bobbob bym-
d93M9mgdsedn d9y30mydgmns dboMmgms dg-
006b390000 gobLOBMZMYMN ymzgmm3znymo
LadMmMEbhM 3obo33zgmn. 3006, 3obmMb-
00909mM3d dEanbs dmzamo, MmMI 50%-L
oM 16y omMmgdoathgomgb dgmebbdgdnm bLY-
bbobmgob 3MmMEgbdhnL gobbedmzmMabab by-
bbab 6emoyMo 9xggddHM0 LadMmmEgbh M gobo-
33900. 03MmmM9300 J0MY639mymanen bgbbob
bgmdg3mymadsdn dbomgms dgmobbdgdom
obobymo ymzgmmgogmo Lo3MMEgbHM go-
6033900, LALLM bLOMZmOMMOSLMOD V3e-
390Mgdymo  boMmzgoab (babmpsmm Bobom
03MmMJ30L EadmBIxonLs s ndmmyznb Mg-

54 350605 Bg00000 dsMamo ,LL3-do 33eMmomgdol dg-
&obab dglobgo”, 2011 Homob 13 mg@maomal Ne5119
39b6mbby.
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a30LbHMIE00L baMmzgdab godmzmgodnm) Rom-
300, 3M 6o aymb bLadoMmmzgmmb gmm-
369mn 036300 MBoENsYM  390339MEDY
ym3amogngMmo gedmgzgybgoymo  3mag-
ME0Ymo 00639000 d0gM goEgdymaon bobbydab
LO0VMM La3MMEbHM gobo33gmgdnb Bobo
3omMgbomymo Bmab Lodyomm sMmomadgdo-
39mob 2.5-0030 mbmonb 1/12-Bg 9gh0. 500-
39 0ybaob 89-2 bobogmom gobbadmgMmymaon
dmmbm3zgbs dmgaggoL yzgms babob bybbdy,
09-3 6s6ognnb dnbgznm, 3o — dbsMmyms dg-
000b390000  EOEagboma  ymzgmmaznymo
LadmMMEgbhM gobogzgmab Bemoymo mEgbm-
00b 3080M 0.

LL3-80 RIJHMOMNZsE 3JobMbTYdgMDS
Bom-3omM3g 3oMy0dn TMamo3Ly 3obmbab-
009M0  3oMEYOYMI0JOn 3 EIMIHYMn
30MEY07 M 0900, 8300 30 3JobmbobLDNngM
30MEYOIMYdsms 6Mydn oM 3oogMmmnoby
IM0JHymo 39mEYOoYMI0g00. 0MYIBs ©9I-
mogdhyM 39mMEYOYMIog0LsE sMababymdy-
3Mgmgdm boboomon 993L. sdndm3 dgndmgds
0mg30L, MMI oMobobgmdgzmMymadm 3o-
mEY0xmn090d0 dgob 306mbobTNgMo o
IM0gdhyMmo 3mEIOYMY0900. 336MbI®Y-
0gmo 3obmbnbdngM 3oMEYOxMYd90dn v9-
M05690L LodNMM JRWYO70L, O35MYdNL
3oMgdg bbgobo Logdd9q00b dgbMmPmydoby @
3Mbmng3ngoL. 3obmbabAngMo gomydymg-
090006 LOBOIMM PJRWYOgdaL HMO-9Mm
dybanb dgagbm LOISOMBIEYOMM 33ENEMYdy,
MmImob Mmobobdo, My 306mbom ydgomme
0Md0 oagbomon, Bogmab goynznbob dbo-
Mmoo dgmobbdngdnm dgndmgds @obsmAnbo
dmbomgqo0b Jxumgds gobobodmgmmb ydon-
MahgLb Igbyn3sdg (LL3-0b 959-9 Bbann).

o3 899bgds ©IMNIHIM 39IOYINY-
0900, 0b dMm0Ee3L MM Mo3L: 30M3gMmM0 030
9b90s IMOhyMo 3sMEYOIMI0gonb dM-
350 ©90mgogolb (bL3-ob 992-8bmnEL6
1008-5 dybmoab Asczmom), bmem dgmMyg -
696gdymo 3MmMmEYJHoeb godmadwnbomy
@I0dham 35mEdImMI0g0L (bb3-0b 1009-7
dybmoEseb 1016-5 dbanab Rsmzmoom). ©9-

55 3ob6dsmEgdo0man dsmsomo ,LL3-00 33momgdals dg-
&obal dgbobgd” 2018 fenol 21 03eoliol Ne3315
356mb%by.

mogdhyMo 39mMEIOYMY0g00b dBMS® ©Y0Y-
m9090dn $9M BaMIMEagbngmns ggbgMmomy-
Mo gmagho (bLb3-ob 992-5 dybann), 83093
- b3gEnomyMo ymagdhoe.

0Momaymo  3obybobAggdmMmonlb  gqbg-
mamymo Bgbo (bb3-0b 992-5 dybwnn), doMmo-
033, 3gM3obymn dmbabmMngndnbgeb gob-
bbgogwyds. gbs-0b 823-9 3xbma Asdmmzmab
Mo39b0dy 3nMo LN3xmgL o dgdoa don-
3000m90L ,bb3zo L03g™Mg900L” Jgmabznbob
905600 065DMOxMYd0aL BaLobL godmynbgdady.
xM3bgymn dnamadnb 3dLEL3LLE, JoMmm3g-
oo 3obmbadgdgmoi LL3-0bL 992-9 dybedon
oM Aadmmzmab 3mb3Mgbhmm 3umgogoLby 0y
003909900L. LoxrMbazgmNnL Lodmjomogm 3m-
©99Lob 1382-9 o 1383-5 dxbmgdab dnbyc-
300, bgmdymads Pbws 0960dMayMmML o-
DoMamgoymb Fomobob0bsomdIgm o
0Momaymo J89ad0m dnygbgdymo B0s60.%
3969MomyM gmaghcsb dgeMmydnm, gob-
bb3o390mM ™M130LY0YMx090L 0mMZanLBN-
690L L3gENdMYMO Mg ®H9d0n. 33oLMb,
bL3-80 g3b3zwgds OMdgb goMydg gmong-
bdamo  3sbybabAggdmMmonLb dgdmbzg3900,
MmEgbog dMAghgogmo LoxyMmmbob Bysmmb
390mygb90600 ©oa700 B0obn. gLy, doge-
000, o3HMbapMbL3MMGHM  bLodyomyg-
00L 994L3MyshHoEnnb dgEage dnygbgdymo
90360L 365dMyMgds (LL3-0b 999-9 Bybana),
60390MO0EOb Zodmdwnbomg wgmaghymo
35LybabdggomMmos (bL3-0b d9-1000 djbann),
30939, 396mMoO0L AodMY393000 EITEZIMN BN~
60b 363BMsMmgds (LL3-0b 1004-9 dybn).

00039 ©MmL, LOIbMBIEydMM E3M0N-
g0, dgoEzoms bbz-0b 1009-5 Igbnsb
1016-5 dgbeob Ahsmzmom bmMmTIgd0. oy d39-
oo MyEsdEnnm aym gbomobbm 3Mmoyd-
hoo  gedmb3zggamn  B0obob  0b0dMoMydy,
3009359Mo@ ,3boMmabbm 3MmEydhHo” Asbsgzm-
s HoMmdnboo ,696odymo  3MmEydho”
00000 Jommzgmads 3obmbadydgmads gondo-
oMo 93Mmg3o3dnmob oMmadhngs o s39Mmn-
3o Hgmdnbmenmgnob gogzmabom 3Mmm-

56 0g000. donnndyg, 8. (2015), 0Mmsmgnmo J8gegdom
8399mH331m0 3sLbalidggdmmods cgmogd@nm Lods-
Mmoomdo, IV, gnmbsemoa ,,Jomorymao d0Bbgl Lods-
Mmorenols dndmbogn3s”, 24-25.
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©39hobL 69600 godmgzzgms nbgmo bogmmby,
Mmdgmbog gmbogmymo  m3zsmbadMmobom
of Imymob adeMOMydM0 s MmMIJE0s
99379690 dmMaAbdomgdmab Logmzbmgl, 3o-
60MmMgmmMOsL 06 JMbgooL.” Jommym 3obm-
60gdmmobodn (hgMmdnb ,B636gdymo 3Mm-
©39bHobL” 390mmgds godommmgdymaoas 63600
d0650MLOL omM30emM0LBNBYONON.

0603CM3J30JoMIM0O
LA3JOIMIBNOL LAdICTIA(

bodmgjomagm 3mggbdn 89-4 Bogbo oMol
»00hgmagdhomymo LaggmMmydalb Lodsmmo-
oo, Mmdgmog dmoEo3L Losghmmm  bLo-
doMmomobs o LOIMYB3gMMm bLogymMmydnb
LodoMmmamb.

1999 Bgemb domgdyem 0gbo 3obmba ,Los-
3hmMm o dmdnzbozg 383mMadg00b dgbobnd”
o353 gobodnmmods bL3-do E3Mydab dgto-
bob oyEomgOmMMods. 39Mdm, dofMoggeymo
BmmTg00L 5MLYOMOS MMT godmMmoEbymaym,
1999 B9gmb bLodmgomogdm 3MEaJboESb sdm-
0907 09460 LoszhMmMm gmbgdMn3n o 3nMo-
©0 3M3gmbydMmngn y@mgdg0abL, sbY3g, omn
0mdnzbo3g @My0qd0L  dMIByLMNZgOgMN
bmmM3g00 dmmnabo®. PMgbmgmodnm bL3-do
sMmhgbomns 89-5 60gbn ,,06(hgmadhgomymo
LO3YMgO0L  LodoMmoab” boabgmbmadom,
093M0d 0L d90393L LosghmMmm bLadomommaby
o LodMYB39mMmM LO3YNMYO0L dMAByLMNZ]-
09mo 3obmbab dgbobgd dbmemme dncmnmyg-
0000 BmM3Y0L.*® Bagomoma, LLS-0L 1017-9
dgbmom oggbomns, MM ,boo3zdmMm o
dmdn3bo39 3xm™My0900L dgbobyd” 306mbo 03e-
3L bosgdhmmm JmbgdmMog My 30MoE sMagmbyo-
M03 3x3M9090Ls s do0 AMAnEbs39 JRWYO]-
0L. asbmmgdnm sbsemmanyMm Tomomydgdb
3903930 LadMYB39M LOZYNMYONL BmMAgoN
(1000-1005-9 9ybangdn). IgL303BNLSE, 53 Lago-
0bgomsb azeazdnmgdnm sy3nmadgmoas b3g-
30oyMmo BmmTIg00b godmygbade.

57 ab. 00gns, 8. (2020), 30b6mbaliBngMn 35eMEJONMION-
00 yhmnngmomogoon, 83-3 godmgds, mo., 515-517.

58 Job&nMmns, am., (2011). Lodmgomogm Lsdsmagnols
Bmasn bofomaon, mdomabo, 33-34.

Mmammz AsbL, bodoMmzgmma gondooMy
93Mm3ymo 4399y6900Lb godmEwomgds. bLo-
bgmomdm, ggmdsobos o LOBMIBbagMN bLo-
dmdjomogm 3mogdbdo o nm3zsmabBnbgydL
06®hgmggdbhyomymo bLogygmmgonb dmIbybMmo-
3209 603b6L. 030000639 9L M0 Asdmyo-
@m00s L3gEnamyMma bmMmAshoxmo 3gdHgdab
boboo. sbomgnyMmoss dmBybMoggdmn
9L bognmbo d39030M00d0. BnybyO3E d30-
Lo, LodMgomogm 3madbo 3MEIMEOIOS
BoM399™ 1MmM0gMoIMOg0DIE. F939MNMC,
dmangmomo basgzhmmm bgmdgzmymgods gom-
0060000 MyaymMnMmEads Lobymdg3Mymgom
Lodommmob dmasn BmMAgonmd s Lobo-
doMmorm 3Madh0300.%°

baMSIbM Y 3Jad30PMAMBOL
badamOIa™0

Loagommzgmmb Lodmgomogm 3mEagLbob
30M39mmo dybeob dobg3znm, 306mMbTH0T-
ds bomgobm Lodommomo dmagdins Lodm-
Jomogm badommenab bobhgdado, MmEs dobo
9mBgLM03g00L LOgbo Bodmogbos 3nMmmy
0060L6MMMODY EodYsmgdyma 3gMmdm bo-
Loosmab bLomgobm PMM0gMOMOgO0E. oo
003009079M90900 M1 bLozdaMobN Fomg3g 3M-
©990L0b d9Logd069MB.%° 33 gB0m LogdoMmmz]g-
M3 R3JHMOMN33® ©asMM305 bomgobm
LadoMOOL oz LO3bMbIydMmM MYay-
momgoolb 70-6mosbo LodGMMS HMIENENY
9 030 Eo30MY6s badmgomagm 3mwgqdbdn.”

Bomg3g gsbbomgzgalb Logbo 0gEs oMI-
Jm sbogdo gmmbBnbgods, obY3g, ndymadomo
Jmmb06g0s3. 0039300 JRMYdMS ©OE30L
3manhgdob (CRC) dmBmegdnm, JmmBabgdab
906030myMo dsbo3n P6o gedMomoym 18
Bamodg. dgLodsdnbo, 99308 LodMJomo-
gm 3m9odbdo 33MMgod S abnbodmazMy,
Mmd gomadagam 3gMmaomedo 17 6gmb dom-
Bggmo sMmobMmYMBEmM3zbob JmMmB0bgds o-

59 Bmodg, 0., (2005). 93Mm3yma 3gmdm Lodshommals
M333BE0 Lojomm3zgmmdo, 0., 183-184.

60 bmodg, 0., (2005). 93Mm3ymoa 3gmdm Lodsmomamals
My33BE0S Lojomm3zgmmdo, 0., 182.

61 Job&mMmns, am., (2011). Lodmgomogm Lsdsmargnals
Bmagsn bohomao, mo., 6.
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Lod3900 aym dobo 65000 s Fbmmme bLobo-
oMo mb m3bbdmod0m, nbgmo 3ohn3boHdN
90%9%00L sMLYOMONL dgdmbggzedn, MmamMo-
390 0030300 0VEY0S. MYT3d o0 EYOYMY-
000 domo a3eMas 2017 Benab 1 0063M0©6.5
0000L 99093 bodmgsmagm 3magbob bomge-
bm bodomnmab bmMmBg0dn 8930 33MOMNY-
00, MMIMob M0bobdo, JMmMB0bgds ond39-
00 18 6oL sLV3NEVH, FogMod Ladmgomagm
3M©94LobL DMZo babndn Bonb3 g3b3zgde
18 Bmodyg JmmB0bgd0Lb dgbodmgdemmonl
dgbobgd 69L0. bogoMoymME, 88 93Mb3g30-
do 6o oymb godmbLoygbgdgmn MmgmMa
Jobangbo 65b0, nbg L3gENoMYM0 BMMTS O
dbmm 18 60sb 6o 0ymbL obOd3900
Jm@606900.6

000bmob, 1998 BnEob LogoMmzgmm-
do bo®wydzgmo Asgysms d300mMO0MMONL
0bbhodhydL, MmEs 3MyBoEgb®ds donemm
0Mdsby07™M90s YIETsdmM 6533300 30T3MM
LobgMdboggmygdMngn dbomagdgmaob mmbob-
d090900b dgbobyd. 6Mdobgdymagdnm dmBabL-
M03s bymIg3Mymoonb bogydzgmdy so-
0%Mgmao0Lbm30L 003039000 ZooE9dnb
bagnmbon. 1999 6gmb domgdym 0gdbo 3obmbo
»00MmM o 30MYb39mMmMOsdMIMgdYMm 0o3-
dzmo d30MmmMONMyE 8yYy3s60L dgbobgd”, Mmm-
09mas3  LOZEbMBAEYdMM 3300 500L
d90935® M35 Bgmo 00MLYOS. LodMEMMME
000b dm3ygzo 2007 Bob 18 ©939009ML 3o-
6mb0oL ,d06@MmO0m sdMEOL dgbobnd* To-
®909, 2009 6enob 18 ©H39909ML 30,830
0Y30600L0 o d0bMdNm sBMENbL dgbobyd*
Bom-3omm39 3MLYOYmMN 306mMBHONL ogMmomn-
06900 9Mo 9gH30.5 mydze gb 3obmbo go-
3900 2017 Benob 4 donbL, 30306, MmEs dn-
@903 0gbs 3o0b6mbo ,d30Mo 0Y3060LO O
0060MO0m sdMENb dgLobyd“ % MmIMmomos

62 3o63sMmE300m0 doMsmn ,,LL3-do 33emoeMydals dgbs-
b0“ 2015 fennb 15 c0g3300Mal Ne4649-MmL 306mbby.

63 ob. d0gos, 8., (2018). 306mbaldngMmo 35eMEgOYM]-
0000 YMmongmomogdn, Bgmmyg 3odmsgds, md., 345-
346.

64 9363900, M., 3963730y, 7., (2011). Lomysbm Lods-
Moomo: MgmMos s 3Mag®n3s, 83-2 godmg., mo.,
395-397.

65 030030 5Y3560Ls s G0bmdnm smBeal dgbo-
690" 306mb0n, 2017 §. 14 3500, N746-I1L.

MM yHomyMmo Imbybmogos dznmgds-
Lo O d30MMONEMMOSLMD V3e3d0MYO N
JMm0gmomdgon.

bodmgomagm 3magbdn 099993Lg Bogbo
009dm360 8903300M9MONL LodsMMOML. dob
a3MYggmoms 30b6mbobdngM s sbyMmdab-
00960 39933000MgMd0L M30LHd7YMY0900. g-
933000M9mo0b bodsMmmomo nm33MnbBnbyOL
by Mogob 3obmbom 398330Mgms BMYL:

30M39em MogL 3obgi3nm3zbgds FoMEoi-
3momob 33000, sbY39, 33MPIEIWNMNL
dznmo, MmadgmoE dobo bogzomab 390093
©30050s, dgymamy, 33momadn (8930mY0-
g00). 306mb63Eydgma 65830amg0Ls s dnb
d000mdogzmgoL, MmmgmmE 3dznmgomab
ob d0bo Bomyboggdob 099933000MY90L dMo-
Bo0MyoL 3dz30mgomab dz0mgobs o Tom
d000M3o3mModmab; dgmMy MogoLb 0990330-
©M7g900 3MN3b FoM@oE3mMNM0b YO0 ©O
ddgoon; dgLbodg Mognb 30b6mbom 89933000MY9-
000 dMN3dMYd96 09003LY O 330D, 050000
©90-00350b0 o 38300 EIE-05dsbL, MMamMM3
©90nb, nbg 8s00L dbMoob; dgmmby Mogdn
39MmmM0369096 d0dg0L (goab dds s 8sd0b
ddv), ©90©90Ls s 3380goL; dgbyog Mogab
0903300009900 3M056 00dod30mM700, INE-
dz0mgon o sdnadznmgodn, bmem MmEo
0bnbo oM 3MNOb 3MEbogn, 30dnb domon d30n-
angoon (bb3-ob 1336-5 dybmn). sbyzg, 8603-
369mmz3s600, MMI my B60bs Mognb ghom-g-
Mmoo 89933000M9 8o063 3MEbamny, 890w930
Mm0g0b 0993300M990%9 3M ooNbL goMEo-
33momab gmb90s (bLL3-0b 1337-g Bbana).

Ladmgdomagdm 3mgdbo 03bmob dsbyMm-
dom 39933000M9MA3LLE. B0BOZYM 30ML o930
JIRMI09, 3oMOIE33My0nb Mmobm30b mo-
3000 gmbgds domnobo ob Tobo Boboon
@ m3mL Mo o6 Md3Hbndg 30MVL. o3 d9a-
mb3zg30dn obgMmdab mo30LBRMY0S MY
dodmyoymo osbgMmdom 890833000Mgms bY-
0099dymo d90s39bmmodnm o dmsabgMm-
dgb dgydamons sbgMmdnm 890330MI® V-
bobgemb MmgmMmE 39d330MY, b goMydg
30mab (bb3-0b 1344-7 dybann). M@ Jggbgdy
dmobamdgL, 0L 36 8380ymaBNMxoEIL 3o-

66 ,LU3-80 330m0ogo0l dg@obals dgLobgd” LagsMmo3y-
anmb 2007 §enol 18 og3900Mals 306mbn, Ne 5624.
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Bmb0bAngM AMmbm3zbydL: AMobgmdg 36
0ymb byMBmzsbo, JdgyboMmnsbo oMo,
MmdgmboE obamMdab 5wa960LLL dgydany
3Mmb03mymo@ gobbogzmb LoggmoMmo 409w7-
00 O BoMsb godmagmnbmb magznbo 6900
(bL3-0L 1345-9 Bybana).

bL3-0L 1357-5 dxbanab 39-2 babooom o-
BLodM3MYMO aym, MM Labmpsmm gmMmTnb
ommb sbgMmdo ybs 397003060 o bgmo
dm9bgMmo dMobgmdgb o obgMmdn ogo-
bHYMYdNbs bmEpamoybL, bmem o0, Lo
bmpomogbo oMy, 9b6oMdnb s@sbHYMYdS
939M0M©s M300333MM39™MMb 3©3aNMMO-
Mm03 MMaabmL. 2020 65mb gL B9bo dgnE3om
©o 1357-9 dgbaob 39-2 6o6omnsb sdmmyg-
o0y 0gbs sgnmmoMmnzn M300333MM39-
Mmool mMmasbmb dngMm mM3yxdgbhob Lobm-
hoMmm admb3go0bL dgbodmgdemods, Moaeb
3M©9gdbo ombadbymb oM 0m30mM0bLBNLYODL.
0050LbmMb, 3MEgdLbob domgdab mobsmmy-
™y, d9Lsds30bN 33Enmyds 8930y ,,6Mmbo-
Mmoodob dgbobgd” bLodommzgmmb 3o06mbdon,
MmIgmdnE oMdd dE3NMMOMN3N 01300030~
M;3gmmonb mmgobmb dngMm bobmboMmm Em-
39096 0L odmMBIgo0L dgbodmgdenmoy gob-
LodM3MYMN.*

ddMd(M badumANOL
bb3a BIMAJB0N

39Mdm  bLodoMmorab L3gENIMYMO  O-
M3900b QaMmamgddn banbhgMmabms MmgmM3
dmmadnb bLodoMmoab, oby bLogmM3mMmsEnm
LadoMmnb Med9b0dg sb3ggho.

LoodgmMyMmo Mg37000L oIS gobodnMmmody
033009 Y00L 6065 36D BodMBg3s, ML
d90930033 bojommzgmmb 1995 Banob 3mb-
LAOHOHIYEND dMndMmy IMMINL M30LYBIYOY,
1997 69mbL 30 dMM30L 3obMbms 3MmmgqdLbL dg-
9bm LY3bMBAEYOMM 33MNMY0900 S Jo-
Mymagom ngbs ndymgdamn dMmas. 33sLMb,
d00mgb bL3gEneyMo 3obmbydo ,3Mma3qbo-

67 Logomozgammb 2020 Hanols 15 03eobol 306mbo
N6989; ,,Lli3-d0 33cm0Mydal 8@ ebals AgLsbyd” (Mg-
80LGME00L Ne 07-2/447/9, 0bognofMadnma 35M0s-
6&0, gobdsmEGgdnman doMson).

Jmo  3o03d0Mod0b dgbobnd’, ,,3mmagdboymo
bgmdg3mymadobs o d900bbdgdnlb dgbo-
bgd“ o ,,3mmggdbhoymo dMmInmn szob Im-
BaLbMm0gaonbL 6gbNL dgLobgyd“.e dgbodsdnbo,
00000 obdoMyon0 dgngadbs IMmInmo yi3ng-
0900L sE30L Vdsthgonmn 8g4sb0dAgoN.
0y93o 2006 6yab domgdym 0gbs sbomo
dmmaob 3magbo, MMAMonSE domoo-
39M3IMI® 3o0MEba®s Y3zgms 2JIMm ©s-
bobgmgdymo bmMmAshoyemo oho, FoMEo
L30m39009m0 303d0Mg00L dgbobgd” 306m-
Babs. oy dmMmaonmn bygmdgszMmymgds dgoEe-
3000 0Ly 30MMOsL, MmMIgmoz 3MEIJLMSL
dgoMmgonm  odbagdgomob Jxmmgomogzn
0gmdsmgmonb goyamgbgdsb godmnbzg3wy,
0b 2006 6EMody dmgddgn dMMANL 30bmbmy
3Mmagdbob domom, gobobomgdmes dsmo-
®y. 2006 Benob dMmMAnL 3mEygLbdn Ybzo
nym ©ob3mdogoymn bmMmIndn, MMAMId0E
dmmadomn 3mmnogmomonb bLyongdhgoLb od-
I35 RIMOM JRWMHO3dMbomgdsl, go-
bgLodm3Mom dMmMTnL 3MmEgdLobaseb gob-
bb3o3qdymo dmMmdnomn 3nMmods, 03y6I3
©obogd909mab dEagmdsmgmos gogysmaby-
00b6s. 09dEs gL LogMMedmMmobm JdMmMAnbL
LHIBOMHIOL oM FggLodsdxOMEL. ddn¢Ma
bagnfm oym gamm dgho LO3ebmMbIydmM
33momgds dMmanb 3meygbdo. 2010 Beab
bogmbLhobhygom MgEmmAnLb  Loxwydzgm-
vg dMMAnL 3magdbob LAHIHIPLL E3mMOoMgdy
d99bm o mM3obymoa 306mbo gobo. sby3g,
2013 B6ganb dMmdob 3mgdbdo dg30s do-
Moymon 33womydgon, dggge dMmdomon
30 009M00M0500 sbmydyMmo IMbByLbMNZ..
0000 Jommymo dMmanb LadsMMdMN Foo-
3000 nbhmMmoymo gobznmamgdab bymosE
obom LOGgbYMDBY.* Togomnmo, dg0dMYEY
3o06LdM3MYMn oo dMmdnomn bgmdgs-
Mymgo0b dogbodomymo 3000E. 39Mdm, 0
dmmadoomn bgmdgzMmymads 30 m39%9 dgho
39000000 ©3©JOYm0n, d00hbg3s, MMI -
©903mM0o J33m dMmmdnon bymdgzmymy-

68 d37a0ndy, b., (2018). s30 30M33ama, Hogba: ,Logs-
Mmon3gmmb dmdol bodsmmaomon s Laghosdmon-

bm dmdnb LESbsMEGJd0“, Md., 22.

69 d37a0ndy, ., (2018). s30 30M33ama, Hogba: ,Logs-
Mmon3gmmb dbmdob badsmmaomon s Laghosdmbon-

bm dmdnb LESbsMEJdN“, Md., 22-23.
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00. 0L939, MmEs IMmdnmo bymdnzMymgoy
©3Y0MNy Md3Yb59Mag, 00380 30 M350
990 39000 ©s s0b0dbym bymdgzMymy-
0900L dmM0L 60 EMYdg Bogzmadn Byzgho, dn-
nhbg30, MMI OEHOIMNS P33M dMmIncn
bgandg3Mmangds™ (bogdommzgmmb dMmmanb
3M©9gbob dmddgn Magednob 089-12 8y-
baab 89-4 6560ann).

dmmdomn  bygmdgzMmymgdgdob T0dEg-
36MmMO00 ©dY0s ZImobbamob 0dob, MmAD
oMbYdMo dMmdomn bgmdgzmMymagds go-
3Mdgams d0bn 300b sdMBYM30LMS06039 0b
09000930 3000860 bygmdgzMmymgds gonmma-
o 30M39mo dMmdnon bygmdg3mymgdnb 3o-
©0b gob3zmEsb LadMEn ML gobdsgmmodos-
d0. 0009600, dMmadnmo bymdgzmymgds MmA
9390ME Asnmzsmmb, 830l ghmnoammo bo-
®yd39mo 390 096900 dgmobbdgdsdn dobo
3969LdM3MgmMmn 30000 IMJ3ggo0L Zob-
LodM3MS. 08 dgdmbgzgzadn gobomzamabbo-
6909m0ns dboMmgms dmMab sMLYOYMO yhamo-
9M00mo900L Logmom bobgMdmagmds @
bgmdg3mymadgonb @owgdab momomgob
dmmob 39MomEydnE. dgbodsdnbo@, MmE
398MMTgoymn bymdgamymgogonlb 3s©godn
990mo obabgmgdymo bmmMBnm Eoagbom
bobgmdmngmdolb 999Lodsdg0s, 80dnb obY-
00 dhmdomn bymdgizMymads 36s Aonm-
300MbL y3000mM@E.”" LabsdoMmmmmm 3MagdHn3sE
3030L s@abHPMYoL, MmMI E®abomamdom jb
bmMmds BoMIMOagbL abLLgdgdgmabmznb
Loggmomo 0bhgMmagbgdolb ©oE30L domnob
39M3 LOdPomMgdsL. gb 60bgooadyman bo-
0050 0ym ©oboddgdymab 0bhgmgbgdob bLo-
LoMagOMME.

3000060 Loddomb dgbobgd 93mM30bL
bm@goomymo JamBHbomMmmOnb omdsdy ho-
MAM3g0s06b3g0s - g3Mmenmgdhnzs 1999.70/
EC 93Mmgzagdomob 939ybgd0b 306mbIY-

70 mMasbnmo 306mbo ,Lajommzgmml dbmdol 3m-
©3JLn", 8ybema 83-12, 396j&n 3-4, 17/12/2010,
Ne4113-Mb.

71 Logomozgmmb 1Bgbogln  Lobsdsmorgnml  Lodm-
Jomogm Logddgms 3omadol 2022 fanals 24 ongdy-
M3mol NosL-1237-2021 gosfy3a@omgos; Logds-
Mo33mmb nB655L0 Lobsdsmormml LadmJsmagm
bOgTg00 3seaBal 2021 Hamal 12 bmgdomal Nesls-

785-2021 gocosfhyzg@nmode.

09mmOsb 3303M LOBM3MYOL PEabL.? go-
byLodM3MIMN 3o  EOEIOYMO  bym-
d93Mymadg900 oMnb o 0gbgds dMmTnmon
JMm0gMomogonb doMmocmsn @mmMds, Y-
03y goM33gnmon goMmadmgdgdn o yMong-
Mm0m0900 0mbm3L 3000060 dMMTnmn byn-
3d93M39mM90900L oEYxOsL, Mol Logommydb
©odLogadg0maby o obogddgdymab 0bhg-
M9LadOL Bom3omM0bBNBxdSL. FgbodsT0bLOC,
339m dmMmadoomn ymhoogmomongdonb ds339-
mogoEnmgogmo  3MobhgMmondns  3sw0sbo
bgmdg3mymgogo0b IMZ9MFIMIOMOS O
3963Mmdmdomods. sdnm dMmaAnb Zmmgqbo
oyobmzge 93Mmza3dnmalb dmmbmzbydL
©obogdg00bs o LMmEnsyMo dmmoadnznb
bagzgmmdn, dg0gdbs 3onobo bygmdgzmymyg-
0900L 6mMMbE godmygbgdnb Mme3n0sb sE3n-
mg00bs @o 3Mbhmmeab 3oMmgn 394ob0dd0.”

Mol d9gbgdo  LogmM3mMmognm  bLodoMm-
00D, boyyMoMgdms, MMA gMmdgm3zons-
bn gobbomzgdnb dgogem Logommzgmma
390m30mnbBnbs g3Mm3ymo  godmEoomyg-
00 o 70-6m0nobn bodgmms 3Maghnznb dga-
©gmad, 1994 65b dnomm 306mb0 ,3960MgM
dgLobgo“’ ndEs 3obmbdn Myd9bndgsgMm
d93000 060d3690mm3060 33momygds. JoMm-
0gmo  bogmm3mMmogom bodoMmoab godo-
53600 H9bYbENS 3bon nym 1999 6oL o
2005 B6gmb. dogomnmo, LLdgmzamyyMmam
Lo0gmMb 693ML dggdemm bgmdgmMmg oMmhgy-
moym dmdszsmdn. Bmgngmomon s3hmmab oB-
M00), JoMmm o 306mb3gdmmods 98 60db0m
0d0oMyds odd-0b ,3mM3MMeEngonL dg-
Lobgd 3obmbab" IMBgLbMmggdsL. 2008 Byl
3ohomos 39603369mmz060 LOZOOMBIYO-
oM 33M0g0900, 3gMdme, bogmm3mmsEnm
LadoMmoob LobHHTs nym MmmbLscgbyMnsbo
o 0L dg0330Mms dgMmgymo, MMLLAgbyMNsbo

72 Council Directive 1999/70/EC of 28 June 1999
concerning the framework agreement on fixed-term
work concluded by ETUC, UNICE and CEEP, Official
Journal L 175, 10/7/1999.

73 Joms3s, 3., (2018). Logofmozgamml dMmdals Lods-
Mmool MyBmmads g3m3nmo 0bBgaMmsinols o
sbmEnmydals dgoebbdgdol dmabmsbocs FMhoeda,
Lacomg@mmm nbym@ogns, mdomabo, g3. 103, 106.

74 Fo6&1M0s, am., 60bndy, 0., (2002), ,,899sMBgms 83-
Lobgd“ 306mbal 3MBxb@sMan, 33-3 godmgds, mdo-
anobo, 3.
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o 9MmboggbyMmnobo 3mM3mMognyma do-
Mmon30b gmgdgbdadnm.”

2008 Banob 14 doMBHL ,,0960MTgms dgLo-
bgd* Lodommzgmmb 306mbdn dgdoboon
33momaodnb dnbgznm, doMgymo d9nE3e-
my Jomomyma 3mm3mmsEngonb Mogymoamg-
00b M930080. 33M0MYd38©IMN MYIJEN0m
LogomMEydgMMm oym boogdgom bLadMZsm-
90000 LOFgMZaMYyMgm LOGML dMbyOM-
00, 33L-0b EMML 30 o3 MMZIBML 3MLYOMOY
RIIMBHIBIM boboomMb ohHoM9dE. E3Mo-
909000 833900Mo dgdgnMmes d3b-ob Im-
069LM0gg0gmn bmMAgon. 306MbIYO T
9960M39 LYONYIHaOL BobLEY oMM JBWY-
000mbogoy, 9603369mmzsb0 bLognmbgdo
©39M939™mnMmyxonbom Bgbgdnm. s30b d9393
LodgM3emMYyyMmgm LodgMdY dnmomyxods d3L-dn
LogMOIME gogMmo.”

R3JHMOMN35© doagmm3mmaEnymo
3M009M0mM0500L0  bbgowobbze  ob3ggHdY
6060 Myagd30nb LogebmbIEydMM 303990LY
o 3aMmbHbomMmme 0bdhgMmabgdob oE30b go-
0mdngbym LOIYOMY090L bdoMmo AnbodY
903Ys30s dnommasabndsEnymo bagnmbyodon,
0b939, MOYMEgOMES LadsMmMamdgxrsbyonL
3MmEgbo LogoMmm3zgmmadn. gb Me30LMV300
d8boo 0639bHmMMs bodomabhyM Fob-
BymodobL, Mo J39ybob g3mbmadngym dgmados-
MoMdadY3 oMaboboMdngmME d0bobgdmE..
3boo @b, MMD dxE0MgdgmMn noym JoM-
0ymo bodoMmmomn dnsbmMgdmEs g3Mm3e-
3d0Mab LY3MOEOMbOMYM  bLogmMm3mMsEnm
LoadoMMamMb. dgbodsdnbo, 2017 Bgemb dg-
0gadbo LodYdom 339x0, MMIgWMIsE dMmdo-
93900 LOdydomb 890amad 2020 Bamb Bo-
MImognby ,0960M3gmoe dgbobgd” 306mbabL
obamo MgEodEns.” bogdg abos, MMT sbogo
3o06mbab domndody 9960MB7900 LyMom-

75 dogedymo, 6., 3aamGafo, 8., 33ME35d9, M., XIMIWO,
8., (2019). bygmm3mMmaogom Lsdsmamoman, 0., 19; 33-
M0sb0sdn 3mMm3mMognnmo dshom3zol LobEydsby
ab. Bichia, M., (2022). Several Legal Peculiarities of
the Regulation of Business Environment in Germany,
Journal “Law and World”, Vol. 8, Issue 1, 56.

76 dogdodymo, 6., 8aanGamo, 8., 3aME35dY, M., XIMIMO,
8., (2019). bLyzmM3mMsgom LsdsMmsmao, !d., 73.

77 onMmeEnmo, 0., dsbsmmomondznmo, 3. s Lb3gdo,
(2021). bogmM3mMmogom Lodsmomal bobgmadm3s-
b6gam, no., 46-47.

dym 3MMoOmMdgoLb obyagdmmbgb bmmady,
Moaob bdnmo 3ambhbommgdn 3g9mam nyg-
6900696 3obmbomm Tommznb dnbogdgdym
dgbodmgdmmosl; 69Ladgdn Bdmaswon bo-
Losmab oym s oM 365LMNZmdS g Mng
0600369mmM306 LO3NMbgoL, 306mbo 30 oM
0n30mnbB06gos dom dgbobgd MggamaEn-
900. 0356 gobodnMmmos ,d960M3gms dgbobyd”
Loagommzgmmb obogo 306mbBab 3Mmgghob
dmadoyds, MMAMab 30Dsbo nym bodgbom-
99m 3M00gM0mMO903d0 3o06mbab Mmool god-
mngmgods, dosgmm3mMmadngmo JMmongMm-
0mogo0b y@mm ahsmymo dmbBybMnggds
©9, LB3x65MBgM M30LBMYdNL byndgbym-
0006 gMmMo, 98 bggmmdn godgznMmzamm-
00L DMEo. 39bMb3MMgJ®Hds oMMy
0bhgMmgboo 3mbgamagdhob, 3gomomboboo-
bogMmgdoLb IM3z3MgMONDL, LadgboMmIgm LoadM-
3000Mg00sb dsmbbommab gomogbznlb/asb-
300, LadMZoMO0L MgMMZ3b0BIENOLY O
™0330003000 dgLobgd Lognmbgdn s bLbzo
0600369mm3060 33mM0omMdg00. 306mMb3MM-
99dob Tdobggznm, dgdmmydym 0gbs ©ob-
3mdoEnymo bmmadgon, MmAmgonE dboMmgyoL
900b393L gmMm3IMMmyEOYWN IMgMnmogdonb
339009L0 oMIYzxmMnM9onL dgbodmydmm-
0oL, bmmmm 3om3gymon bognmbgdab 6gbg-
000 dmy6aLbMnggomMmonLab noMmbydgoL dg-
La0sT0bO BMMAY, MOE 01030030 333530 x0OL
Lo3obMBbIEYOMM 353197908L. dgbodsdnbo, gL
00003Mmds  0m30em0bBNbgdL  MobodgMmzy
LHIBIMHIOL, 5bI39, 93MM35380MbY O Lo-
Jommzgmmb dmmob oydymo sbmEnmyg-
00L dgmabbdgonb dMMbm3zbgoL.”® v33bMG,
AobL, MM3 3obmbn ,3960M3gms dgbobyod”
0dd-0L bogmMm3mMmaEnm LodoMMamMbL EoYSb-
mMm3Es Eob3mMdognymo BmMAgonb obgm-
3300, Mob dgbodmgdmmosboil dgMmadsbons
of ndmy3z0.”

78 ,0900M3gms dglobgd” 306mb3mmgd@an (MagnLiEmes-
300l Ne07-3/29/10, nbognomydnmo 39M0sb@0, go-
63sMmEg00m0 dsMmomN).

79 oyMmenmo, 0., (2012). 0sbsdgmmig Jomorymo
LazmM3mMmogom Ladsmomsmo (dmimng B0dmbomay),
§0gbdn: MMAs6 dgbggmosl Lyoydomgm 3Mydnmo:
Ladsmomaob 3MmdmMydgdn, d., 227.
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MM3MMmE 33353 3boym, Jommyw 39M-
dm bLodsmmomdn gobbmmEzngmydymo dofmg-

Jmo Myzmmadgon dggbm MmgmmE bodmds-
mogm bLadommamb, 0bg 3gMdm LadsMmeab
bb3go L3gENdMYM aM3goL. domoa doMoma@n
900060 aym LodgmyMmo 650500LED Bobmo-
300px3Myds, 93mMm3xgm  LHIbIMHY0Mb
doobmygos o 9Mm36mn 306mMbAgdm-
00b ©obzggbo. Mgb ImJddg Lodmgomagm
390mb3odmmMooLb my d933000M70m 90-056
Bangdedam o6 mybwsi 1997 Banob Myag-
300 oMbyOym IME9IYMOSL, R3JHMO-
M0300, bL3bMBAEYdMM (33WNMYydgo0m
©M93306agmo Jommymo 3gmdm bodsMmmamo
domnab gobbbgeggds 25-30 Banob 60606 Y-
o Jomoymo 3gmdm badsMmonmnbgeb.
33006y, MMA JoMmmymo 3gmdm bodoMm-
030 ©39xYdbs ggMmdobym 3mbEaxEnobL,
MmIob M3bsbTo, 0MLHOMOL DMGdn 3gM-
dm bodsmomsana (badmgdsamsgm bsdsmmamn)
o 39Mmdm Lodommmab L3gEnaYMo oM-
3900. LodMJomogdm LodoMmmomo dM0EL3L
993L B0gbL: dMgo xOxWx090L, Lobogzom
LoTdMMIMD, 33MEJYOPMYO0m LOT3MMOMD,
0bhgmaddyomymo  LO3YMMYdalb  LodoMm-
0o, bomgabm bodoMmmomby o 8933300-
Mmool  LodoMmmab.  Lodommmgdmngzn
Mmyxmma3gonb d9gaam badmgomagm Loadom-
0mob dmMaan ©dxmMY0900 yamm dghowm
ogobmzgse  93Mm3xmb, mydEgs ogs-0g
AobL odgMozgmo Lodommmoab Zogmabos.
00g0mM0mo@, 9L dgodmyds 0MJ35L godmbo-
300 0030L3RMYd0L Bobomdn gobbmMmizng-
9070 LOIbMBIYOMM 33™MNEYdDY.
Lobngom LOdsMMEMNESb E3mMomMydgd0
dggbm 3ydMmogn bogmab dgdgbob B9bL, ML
99093903  babynmonb  bgmdgsmymy-
00L 69MOEMMON0 YOS O bL3YMMYONL
JIxmgdnb MygnbhMmogns boagamm MxabdMdo
Lo3doMLI® AsnMZoms. o3 LO3bMbAydMM
33momydnb yhaMdnbobdon, doMomooc,
0ym 3dmozn b6nzmob dgdgbob godombn3q0v,
bofMggdnbo s dogMmzmMohnymoa 894obndag-
00L d9330MY0s. MPYIEY 390933 3MagHn3o0
ohA3960 Lodommmgdmozn JLoyMMbmydab

33300 bognmmgods. 889bo, 30636d96m-
oo ydMmogn 603mab 89dgbob gmMBsLMSO
y393d0Mg0m0n 65LoL goabg3o.

ob939, 090339y gnMa3zbmodnby s n3m-
09300 dmaAbgbMnggdgmn bmMmAgdn. 33M0-
90900 dggbm MmgmMmE 339MEYOYMIG000m
LodoMmmambL, nbg Lomgobm o 9993300MY-
mO0bL LodsMMamMb. 3bdO goby, MM Lodo-
Mm039mmb bLadmgomogm 306mbAEgdMMOdY
BonmmMoOEs 3gMmdsbymn dnamdgdab godo-
0M900L. 0dEs dmgngmm B5LLMBE V33-
doMgdnm Lb3s odMEEOMYds 0YyMm ZaM3o-
mobBobgdymn. dogomomo, bLLI-0L 992-9
dgbmab LHMYIDHYMs Aodmyosmads aby3g,
MmmgmmE gb LoxMBagmMAns. 83sbMob, bLo-
3Mmm3mMmogom bLadoMmomdn EonbyMas ab-
3mdogoymo BmMA3gon o sd0m odd-ob do-
©3Masb aygsbmmas. 309xbgoze 8d0by,
x3gM0o, Mmd LoJomm3zgmmb 306mbAYod-
omonb 93Mm350%9300 ogxuxdbs, doMomo-
o, 39M3obnab godmEomgdab godnoMmg-
00L. Lodmemm Foddn, dgodmgds 0mY300,
Mmd 33e0om0900b oo 3dgdHabmos 3Mma-
MoLbyNs o 396MBAEYdMMONL ob3zgbab
nbobo3s 3ndbS.

LoygMoMgoms JoMmmygma dMmInbs ©o
Lo39BoMAgM LadosMmEb IMEOBNENMYOE3.
00 LgyMmMYddns @obLognmMmgdymon yyMo-
M0 309930 ma30byRMgdab 3MnbEndab
©o339L. @aghmdMngzo@, FobbmMmEngmyg-
oymon bodoMmmmydMnzn MoxmmMMAgdnm, Jo-
Mmoym 3gmdm bLodommomdn gomzomanbbo-
690m08 93Mm3ymn godmEEomyds, MedsQ3
Jomoygmo 3gmdm LFoMMOMN EodsbM3Y
93MmM3ym LodaMmomb. 38YboE, JoMmmymaon
39Mdm LodaMmmamab gobznmomgdab 3MmME9L-
do gobbogymmygodymns ggmMmadsbgemo 3mmaag-
00b Mmmog Mmagmmz 3mbbymdozngdab, by
0600369mm3060 bobgmMaAdm3zebgemMmyd0bL
d994060L 3gombom. 0056 oEbomo@ bLobo-
domagmm 3Moghngnb gobznmomydobol d9-
96ym bgmo.

0939 LoynMmomgdms, M3 OmEmm om-
Bangymgdodno 0bhgbboym boboomb 0dgblL
3o6mbogdmmonb  yboggognmgdalb  @H9-
bgbine, Mob dgEgagool dgbodmgodgmon
3obo 3mbhnbagbhymMo 93mMmM3nb gMm0ob
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39MdmbLLdsmmmydmMng LozmMEgE gobbomgs
baghomgzmm3dym oy 93Mmza3d0Mab, abg-
39 MmgmmE bogmmnsdmmobm mbyd9.5° do-
Mooy, JoMmmymads 3gmdm bLSTsMMOMT
@00 o banbhgmabm gdo gobzmm, gEoy,
930Mm3m  LAHOOWIMHOL EosbMydMEY,
003Mod LodoMmomob yboxyoEnldsEnaob 3Mm-

80 ab. 3gMgbgamady, ., (2007). 53m3ymo 3mE0a0-
3930700Ls 5 306mMbAgdmMmMonl NboxynzsEN0L
LaghosdmMalm nbLEMNAI6EIONL go3mgbs Logs-
Mmon3gmmb 3ghdm Losdomommol gobznmsmgdsty,
Joforymo Ladsthomal ndmbom3zs, L3gEnsmnmo
350m(390y, 8.

SOME FEATURES OF THE

39L3s LogomMmM3zaMMBYE 0gmbos gogmgbo.
bodommzgmm  3doohbgze  3MBHNBYbHyMo
93M0m30L Lodommmab mzxabob 6g3Mo© O
09690M030309, MMA 93Mm30b396 oJ3Lb 3gdon
0Mgo™N. Omem Mydwgb0dg Beab Logobm-
60g0mm 33momgds My 30EaMIJON d-
LHYMYOL, MMT Bge-6gms GgdmnbL g3Mm3y-
o 0y baghmnsdmmabm badommmab gbs 0y
0b 93960 Jommym 3gmdm bodsmmomado.
00 gvom LogdommzgmmE Aogds Loadommmab
3603030303000 3MMEgLAN.

DEVELOPMENT OF GEORGIAN
PRIVATE LAW FROM THE 90S

TO THE PRESENT DAY

Mikheil Bichia

Doctor of Law, visiting lecturer at TSU, professor

of European University
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European Law

ABSTRACT

The presented article is dedicated to the trends of development
of Georgian private law from the 90s to our days. In the scientific
work are considered several essential legal reforms in the direction
of both general private law and special branches of private law (labor
law, corporate law). Accordingly, the article explores the grounds for
legislative changes, their negative and positive sides.

The purpose of the research is, first of all, to determine what are
the features of common law and the law of continental Europe, then
to determine which of them were reflected in the legislative chang-
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es implemented in Georgian private law, and
with what specificity. Accordingly, the article
analyzes the tendencies of private law devel-
opment in Georgia with regard to legal reforms.
The research confirms that most of the legis-
lative changes served as a departure from So-
viet rules, which was considered as a difficult

60620 M3MIBNY:

6mﬁxaoonnqpn dobomo:

1. Association agreement between the European
Union and the European Atomic Energy Com-
munity and their Member states, of on the one
part, and Georgia, 27 June 2014 (In English)

2. gobdsmbpgdoma doMomo ,bL3-d0 33mog-
00L d9hobab dgLobgd”, 2020 6. 14 03e0bOL
N26814 306mbhY.

3. bogdommzgemb 2020 BEenob 15 03gobobL 3o-
Bbmbo N6989; gobdoMmpadomn dsMmsmoa ,LL-
3-80 (33m0mgonb Jghebab Bgbobgd” (Mg-
30bpmognnb N 07-2/447/9, nbognamgdymn
35M036(h)0, 3o63sMHgd0mM0 dMI0N)

4. LodmMmgomogm 3mMmgqdLo, LS3obMbIgdM
33momgds, 2019 6. 20 Lydhgddmab obm-
60 N5013-1b.

5. gobdsmbgoomn dsmomon ,bLLI-FoE3momg-
00LAgbobgd“ 2019 Bmab 18 bLyg®HaddMbL
N4956 306mbg.

6. mMgobymo 306mbo ,LagoMmzgmmb dMm-
dob 3mEadLo*, dgbmo 83-12, 39b6gdo 3-4,
17/12/2010, N24113-MD.

7. 3ob3oM@gonmn dsmomo ,bL3-dn E3mMomy-
00b dghobab dgbobgd” 2018 Banab 21 ngmo-
LoL 3obmba N23315.

8. gobdombgdoma odoMmomn ,bLL3-0n0 E3W0-
@90l dgbobgd” 2015 Banab 15 ©93930Mab
N24649-ML 306MbDY.

9. ,0300M30 8Y3560Ls s J0bMANM SMBMPNL
dgLobgd” 30b6mban, 2017 6. 14 donbo, N746-110.

10. gobdsmbpgdoma doMmsmo ,bL3-F0 33momg-
0oL dghobob dgbobnyd®, 2015 Beab 20 To-
MHob 3obmba, N3339.

11. gobdsmbgdomn doMmomo ,bL3-0 33momg-
00b dgbobgo’, 2013 Beab 25 ©939009M0, 3o-
bmba N1864-MU;

12. ,0965M3g00 8gbabgd” 3s6mb3Mmgdho (Mg-
30bhMagnab N207-3/29/10, nboinofMgdyann
30M006(h0, 3obdsMbHgdnmn dsMma).

13. gobdsmbgdomn doMmomo ,bL3-0 33momg-
00b dgLobgd” 2010 Banab 27 s3Mamab 3obm-
60 N2978-Ib.

task. At the same time, the reforms were aimed
at bringing them closer to European standards
and improving national legislation, although it
became clear that the implementation of sep-
arate changes was based on the influence of
American law too.

BIBLIOGRAPHY:
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(In Georgian)

3. Law of Georgia of July 15,2020 N6989; Explan-
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(In Georgian)

11. Zoidze, B., (2005). Reception of European private law in Georgia, Thi-
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2nd ed., Th., pp. 395-397. (In Georgian)

Law “On Adoption and Foster Care”, 2017 May 14, N746-II. (In Georgian)
Law of Georgia of December 18, 2007, No. 5624, “On Amendments to the
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(In Georgian)

Shvelidze Z., chapter one, book: “Georgian labor law and international labor
standards, ed. Bakakuri N., Tordia T., Shvelidze Z., Tbilisi, 2018, pp. 22-23.
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S0MALONL LH3SLIbML 1BONIIM
30MOBNM®BJ 6JBNIOIL()
dM3d®0JoN0) dOTHRMBNL
aMN3065L(dJo0. BIV() 30b(M6()
003 80b630IdMO LOLLYOY
LOBOMOITOL 3MSION3O?

onodoM ggagmmoo

bodo®orcob comghmto, 3083000006 HboggELbokhgbhob
00000009000 obMEOGYONCN0 IEMRIbI0

JobOMAIO0N

60600@g00Mg LHIHNSTn obbomymoas syEoMgdgmn dMagy-
M0900 Mzabymo domamonb 3mbhggb®dn. dMgoa® JoMmmym
Mgommosdn, dmaggmngdnlb LdM3Mgdn 306MmME gobndom®Hgoy,
0303 MMmEaLLE Md3E30000 doamOs Mxabdn bogds, Mm-
3L 93MabmMn nbdndymo 3oMmbbomMmoas, bmem IMIggMngody-
@0 - Jomn, 0MMEYO M0 30093 IBMm dgd 0oMngmbL s6ywgds
00Mm3LogymgdnbLal, MboEg 3dgboamyma bhgMmgmbodgdn ©
mzobyMmo domomonb dndsMmm HMonEnymo bywazgon gobodn-
MmogoL. bogommzgmmdn ggdnznEnb 3gmboom 8dndg damas-
Mmgmovy: 2021 6gmb 22 Jomo dmzmagb, bmenm 31 Joob dndaMmm
0933momMos bEsEIL.

Jomgob 3mo396 0bhndymo 3amMBbommMgdn. 333mammonlb Bo-
Bofmg obHMMgdo gMmMTsbgmnb TbaogLns. Jomgdn dndoMma3z9b
3M0E0oL doamonbgeb sE30L Immbmzbom, dogMed Jdgwg-
3M. oLy d9305Md3 MYaMMAdn, LaE Jomb dmdomoy daMd)-
BommabLEaeb oM 0Ee3L LabgmadBoxm, 3000 FoEYdYMYdSEOS 9L,
9mgamMngonb yx3madnb dgdmy3s Lobgmdbogmb dbMowab bogm-
3beob o x30d03xMo bgmdgybgdmmodnb aE3nLb 39 EadymMydaL
300093 9000 oMM39359. 88 MYamMOdn, bobsdsMmmmmb dbMnb

0305M 3939M™M0NY
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dmgamngonb ya3emgdnb LEMMO s Mvdsdn Zo-
B6domHhgde ooy, gMmmn dbMmog, dm-
domonb sbabLYLAHYOMSE s TgmMg dbMog,
dmagnmMngomob gobodmngmydmoc.

Jomomym Mmgommosdn mzobyMmo domo-
©@monb go®MmngznamyMmgdnm s dobo oMo
bo3ME9d0 ohM3900m, Jomgdb (hoMsbo
Jomob/3sm@pbommab s3Mgboob dgbab ©o-
30ME0ymyonm) dgthn OsMngMmgdn 99abg-
00m, MMy Ladommamb Fnsmbomb.

bHoMNsdn o3hMmMo FEOMMOL, LobLods-
Mom 3MaghHn3009 a330M33000 sA396mML,
Mmmd 0bhodymo 3amBHbomMmab o3MgLbonbgsb
010305330b YIBRWYos 39dWYEIYMs bymm-
363M0 0oMngMmgdnm, Joma abxgds ogMabm-
MmoL aBNobg00LbM30L Bod0b, MMES Jobm-
6o ob by FoMoMEodMEAL. gMmgymo
3o0sdsMmmmgdgmon  gobohgbgdn LOLEHYIYM
JLdMEMOSL 396 E3mnb, MYdEs 93hm-
Mmob 30Bobns obgmo bLogymobbdm gobohg-
6900L A3969003 o 9B, Moms dg®Hdo
000300635 gongmb LEMMO LOdMbLOTsMOEM
39630M®H90900L dgbobgod. s3dhmMab sdMom,
306amymo  603bom  ©0bL3NdNbogns  o-
9obobnomydgmos Jomomygmon domnmabogy-
mgonbmgnb. o3Mhmmo, 3MmoOmyonbL
09bhoxoEnMxd0ms s LobosdsMmomm go-
©o6Y39h0ma0900L 3Mad0znmo sbsmodom,
Boommob  3Mmomgdnb Lodommmgdmngzn
3v900m dmBgbMmngnoab AzgbgdsL.

LJI3396dM LOOY3IBN: dY3NEYOYEO
dmaggMmngodo, 6039090 Jomn, CabzMNdnboEnd

ddba3da®0

OYE0MYdgmn dmaggmngonb godomomg-
00 dMagomon dogmadnmass sbbbogn gnem-
bmgnsbs oy Lodsmomob mgmmosda, Tom
dmMoboo:  3mbLY3396300MNBBN, ™MMTogn

98399dbHobs s bb3zs EmdbhMmnbydn.! 6nbsdwg-

1 SYE0mydgmo dmggmngdol godsmomydnol o)-
mngoobo3al ab. Leverick, F. (2006). killing In Self
Defence, 43-68.

00Mg LHdHNodn dboMesdgMmomas ImggMo-
9000L godomMmMgos dodndbob JRMH0500L
©3(330L 9M3YTxbH0n0. dd3036L 8g3Lb bogm-
gbaab, ma30byxrMydL, MoMbydab s Lb3s
3badgbhymMo yxmgogdn, dxbadsdnbLYC,
9930 383m™M7g0s - a0E33L 0L vgMgLNNLZb. gL
JIBmMgds 0943L ndodmad, MM dsT0db0d ©
00 y3m0ob dob 39Mo306 BosmMmaAg3L. ogMma-
LO0oLESD  MV3ILVEVZIE  dEOTNdbabM30L
9Y30mMo09mM0  Ma3s330L BoMmdg3s 0gn-
399, MmM3 5130360 0LxgOMEoL Bymnb
0dmy306m30Ld o 309M0b AsLYbMY30L godm.
LEmMgE obgomn ddmegmo abbHNBIHoMSS
6030Mbobg30 0VdNabab domobbdgze ©o-
033oL mag30 93MgLbNnLEsb, MmIgmoiE dobo
©obabnhMydnb39b, 3obowagnMmgonL3nb ob -
930M900b3gbds TndoMmmymoa. dENMYdgMON
dmgagmngonb LOBM3MgdaL LEMMO O 0ob-
000a3mymo gobdombhgds 9603369mm3z0-
B0o LoadommmgoMmngzn YLoymMmbmgdabm3zab,
Bmm3nb dPbho gMEBs SOLMMYBHIMOE oY-
30m9dgmns MmammE dmadggmnydomobmanb,
ob939, domomonb nbognodmmobmznb. 3oMm-
39m3s 360 03MEL - My domom s nbhgb-
bogmoom 8943L 9gMagbmmab 60bsoMI®Y3
dmg09w900b gxumyos, 03moab - Mobm3zob
©o0b3g0s o MObM3NL oMy, MM MZEO-
3300 @MML 0ymbL Zo0HOIMO S M3
59M90m0; bmmm dgmmgbozolb 960d369-
mm30600, Moaeb 906 Ybo ogmeyb, MM
900bgob godmb3ggmo sgMgbos dob3g 936900,
dgboadems dobo boggzEnMomsE LMY EIL
9 390bM30L 3M306 EONLFYOS. LadoMmmamn
33MgbmMmL 99067908, MMI oM gadgom dobn-
300 36wy 06®9bLoyMo domob gadmygbyody,
Moaeb dgndmgds 3396 ©ogndMmyboabL. 3o-
bmbo oLH3g dS@MMbomgdlb sgmMagbmMmL, MM
dmdggmngomab g39Mmmdn gob bodsmmamao,
9oL 3dm0gMdL s M13L oM ybMab sgMabosL
o 9650LM0gmMOosL.

60600900Mg  LAHIMNST0  gobbommymons
OYEoMydgmn  dmaggmngds mgabymo  dome-
©monb 3mb®adLbhdn. DM Jommym Mg-
demmOsdn, dmaggmngdnb LadM3MIdn 306MME
3356030MH90s, 013935 MMEOILLE M1V3SE3N00
domomos mzabdn bends, MmEabsg 9gMa-
bmMo nbdndymo doMBHbommas, bmenm dmagg-
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09090 - Jomn, 396563690 30©I3 YBMHM
99 00MmngMmL obynds TomAbogymMgdn-
LaL, Maboig ggbamyma bHgMaMMN3gon o
mzobymo  doomonb dndsmo  HManEny-
o0 bg3900 gobadnmmdgoL. bagsmmzgmmdn
®980300L 3yomboom 9dndg aMTdMIMOVY,>
Jomgdb 3mogzgb nbdndnpmo 3oMmBbommadn,
933M9mmonb 60boMmg obHMM0gdn 9MmMBsbg-
00b 3baogLos. Jomgodn dndoMmMo3zgb 3Mmeno-
300L domamOonbLageb oE3nL dMmmbm3zbom,
003Mod - 309093M@. sbY39, 093M0d 0bgon
d9000b3939, MMOLLE Jomn 3300 3oMmbHbom-
M0obL LaddHaH™ MM 367 dgMabMMN 3Meno-
300L 006033MMTgMNY, M3 Fobodnmmody
LOLHYTOL vMOYBRIIHNSOMOS — VgE30 Jomo
dmdomanbgeb.2 sbgom d93BsMo3 MYsmmdsdn,
LB Jomb dmdomay oMmbHbommMaobaeb oM
03030 Lobygdboxm, 3000 39EYOYMYOS(3OS
9L, dmggMmngdab JBWdNL JgdMY©3s Labgm-
9603mb dbMmosb bLogmebmob s xNBNIYMO
bomdgybgommonl ©aE30L 3eMEYOYMIONL
300093 9MM0 EoMM39390. 98 MYomMdadn bo-
Ladamomb dbMosb IMazgMngdab JBWgdNL
LEMMO o Mododn gobdom@gds vy3NMHdY-
0y, 9Mon dbMog, Imdomoab EsLLLYLHYO-
™y o dgmy dbMng, IMIggMmngdmnb gobod-
™09MydM (.

JoMmoym Mgommosdn mzobymo domom-
00L gohmnznomyMgdnm s dnbo 3nMo LNg-
M3930 EshM3900m, Joangdb (hoMsbo Jamab/
3om@HbomMmab ogMgboob ™39bob ogzoMEOY-
Onmgdnm) dgho doMngmgodn 99d8690sm, MMy
LadaMMIML FnomBomb. ymzgmnzgb o309d0n-
900 HagdbhgonE Y0s3MIoLs BgL3xOL. d3zgmn
39M0sbymo  mgbhmnbolb Tobgznm, Jomb
dmgaMngonb yumgos 9dmygoms 9.6. bm-
30omMyM-9m033Mn bmM3gd00m, My3n sgMgbm-
Mo mzobob 693Mo oym. 98 dogmdnm, Jomb

2 ob.  xgdognEby  mAdNELAZObol  BmbodmMo-
bagol sbgomndgdn famgdal Bobgszno  https://
ombudsman.ge/geo/201117012751angarishebi
[omem §3comBys: 01.09.2022]

3 SbndbomMmeb y393d0Mxdnm  y3zgmsty agobdos-
Moo bogddggdns Logmmdy xmmModgbsdalys o
0939 §03f035dal 338030l Logddygdn. TKHELIDZE
v. GEORGIA (Application no. 33056/17), 08.10.2021;
bodag ,A o B Lagdomazgammb §obssmdwyg” (boho-
350 Ne73975/16), 10.05.2022.

domomos 36s §mdnbs o6 LobmoEsb Boby-
moym.* mab gb 3mdoEns ggmadsbymm omdh-
M0bsdnE 3oagMndnzngdymons, nbazg, Mmamma
Jomogm omghmnbodn,> TogMmed, Mmamm3
AsbL, Jommym 36modngMgodsdn, 3Magdhodmb 03-
Mmob®Hg0do ob 33emogz 0AgbL magb.

00 bv®Mnodn gobbomymo bLogdggdo nd
M90MOsL 3ByML, MM JoMmmyeo bobbenab
LoadoMmOOL oM TLEYMIds dENMYdY-
oo dmggMmnnonb 306Mm gobdomdgdom do-
m3mOonb 060gnshmMmgob/sgmabmmgolb od-
®m0gmgobL. bhoahnoado gabbomymos mgabymo
domomonb 3mb®agbddo Asgbomo vgMmg-
LoobL Lodsbybme Jomo 3aMbHBomMmob Mo3wa-
33000 9d90mb3z93900. LOJdg, LoOE Jomo,
doMmmamny, godommmes 3sMmbbommaobmznb
50060Mm9mmOnb 3dndg od0sbgdnb Tnygbg-
00bmznbL, Mydge 3Mmzxmmmads bogobogom
0bLHO6ENAYH nhogms, MMT ob sbyomON-
ym. bbgs Logdgdn, Jogo, MMAIgTsE MMM
dombhbommo bogobob AsMbpydnm, 90600@Y,
MmEo 0L goy3dahnyMmgosh 3ENMMOEY, -
0bogs. bogddob sboemndom nby AsBL, MmomgmMbL
LobodaMmMmbm3znb bJgbmomogo bobosmab
domomods 3960d369mm Jdggdss, dab do-
domm dobmoMngzgn dogab godmyqgbgoob Lodo-
Moo oM s3oMydL, Mog LEMMO dMvo.
bHahnsado IMEgdgmo 046900 Lgdggo0bL obo-
0% o 3Mohngds sEnmydgmoa dmgagmng-
00L LOBM3MxdNL bgmobmy obosdMYOML,
Mo3 mnomMgymo dmjomagob 0bdhgmgbdno.

1. 08mMALMMOL BIMANMPV6
©adma dmO0)ab03d36d™M3600
ddm0ObdN0ds00) AIEIBNN
doMoMsyy 01J

dMB6MJJbAL 839ABNI7

00 30mbzadg bLogmom  Lobodommenma
3MbHgdLbHoL sbomadom P3sbyby o Foodo-
Moy Jomo 0MaME oMb §dwmgds, Mm-

4 obEmMonmo  sbosgmobobozol ab. Dubber, M.,
Hornle, T. (2014). A Comparative Approach, Oxford
University Press, 418-419.

5 GnMo3s, 3. (2011). 8653590l dmdm3Mgds, mdo-
mobo: dghonsbn, 366-367.
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09303 93960 AbMob 09d0b sMgdn ogmMmo
303MabmMmo doMmbbomMma. 60653HOSMY 130
d99bgdo 806309M 3MagH03ol, my Mmgmm o3-
MygobL 3mmgymathyMms dmggMmngdnb yxmg-
00b LadM3MxoL. bLogdg 3oMman 3MyEaabhny
LabLodMNEMML 8603369MmM30060 gobdomtbg-
0900L M30MbLIBMObNMSE, M3 aE30L dbo-
9L bb3o LoJd9903d0 godMoagds, dom Hadg-
HhaL, MmM3 90 Logdg LogdoMM3gmEML PBYbsgLTY
LoLOdsMEMMAS3 gobnbame.

1.1. yogdhmoMozgo gofgdmygdado

6.3. (0mdggMngdgmn) Ebmzmmo@s bo-
Jofs390380 3oMpbomm 353036 (3.9) s 330-
mg00ob gMmoo, MmIgmmog Lb3s Todo
3Yo3090). dbomnbmob emgb 053d390L To-
00000  EOMO3oMy3g0s dmyboom, 6.3.-0
dgobMmymy domn mbm3zbs o ymxyznm 4dsmb
©o7M939. 0300 gomndnsbs 3.0. 396, abENL
90%60m, ygemdo Boygomo bygamgdn 6.3-b o ob-
MAMO @Y. Jomon bmmdnbgds s nby 3P
0ym, gamn dobomes. 306 dmobgMmbs @
Lobg AsdmMzobMo IMdomob @ by gonomo-
30Lyx3My Mmo30 30M39m g30dmMEAJn, dogMad
0b 33mo3 ongnms sg3MabmMmads, Mmabnsb
39939300 bLodyomgds oM dnbEs, MmMaznbdy
©3030M o dghn bobabHoznm oybym dmb-
MAMOY. 00 @MML Jomds dos IMN3MNdY
0030390L bobmgs, FgdMOMabM30L ogdo-
boom bLod3gMoE. d9VMOgMn 08039 Lobdo,
bbgo mmobdo gbmzmMmoEs. 0gn dgdm3zoMs
mmsbdn s 93MgbmMmn Jomb dmoMmos. o0
3g9Momodo Jomds ,112-%g ©ofMyz3e, 03yad3e
3M@NE0d 033000900, oy dgdmMOgM0 M-
300 MMabdn EoLYdNbgomMLE gognws. dob dg-
0093, M3 3.0-0 LLddoMgyEMAn 6.3. doMthm
©ongamy, 0byg 993000 Fobmob dygomoms
©o Mobdmge-gnbgdnm, bgmagdn ygmoblgb
39Jmbgo dmdsmmymo, MmMAI 3gmogz dmgbmAm,
0079M90mM©y, MMT dM3a3ws. Jomds 3Joon-
dgo 9oL, Mob d9nasmaE 9gMabmmo BodmMm-
dogms s bobgzMmom dg0Mmybos dnbgeb. bEM-
M9 o8 EMML, Jomds EobHoEs bomo Eabsb
o asMm®ys ogMabmmb, ndnob dodom, MM
MmmEs 0g0 BMBLEMMMASL 3NE906., Bghn

03MaLoom 9991H9300 s Md3L 39MaM NEY-
309, M33ob bym domBpm oym.

3Mhmgagymmmas 6.3-b 0Magmo Boyygbs 117,
17  9ybmoo  (3968Mgammonb  gabdMab
00009 ©sd0sbg0s Aowgbomo mzabab 693-
Mob 808sMm) o Lozsbognm nbLEHI6E3NBEY
ndmMdmmy  0MyMEonb dboMmEoboggMoc,°
90bm30b oM nym sds3dsymanmydgmo Lo-
LadoMmmmb oM3ndgbhgdn Jogwgdab oyEn-
mgogmo  dmagmngdnm  @odsmomydsbmsb
y393d0Mg000.

3/, EELHYMYOYMN Boghgdn nd7-
o 0d39Mo T0ym0mydL vy gogmON
dmagMmngdnlb dEgmdoMmgmosdy o dmagg-
Mm0g0emab d0gMm MobodmdngMmo dogalb godm-
ygbgdody, bngmMEg Mmgmm MAgds gobLbge-
39090 d9x30Lg00LbM30L, gbos ZobozznmMa.
6.3-0 J0790sLb, 09900 DyMmaoLb dbMoELb
©agMmoL, 3.0-b bogzomo MMAE gedmgb3zny,
00063 6o godommmydmaym, Maasb bon-
gmabmobmzob ©o F36IMNgEmMmMOnbm3nb
9%0Mm0 LadndMmmyonb vgmMgboob dgbohgmgod-
o 933MammOsE3 doMomEds. 3nM3zgm
9300m©dngg MmI oggms 6.3-L vgMgbmmo,
0b939 3odsMMxox™MN 0g690ME.. bodsmme-
om0 M 0;mbmzb doMmamo 8©dnababgob
39939300, M33s330LM30L LoMobzm dLYOY-
Jdo LOdyWxonb godmygbnool. vdHbo, Lo-
LodoMmMd LEMMo@ Jgogsbs ZnmoaMmydy,
006 bodn goybgs LogMmbob 03630M09M7000L,
Mm3d doMmmomny, 0gMgbmMmb IMIggmMngomab-
396 990m0MY6a0o ™ 3MBodn dmb3me by,
003Mod d90mOMYbgos LymoE oM 60dbozY
bogmmbob gobgodMmomgdsb, ob Tbmeme
BodomMdogos, Modol Mmydom dgydoms
bgmo 5gMgboob. Imbodommend, sby39, bodo
3939030 goMaamyodsL, MmA 6.3., R0B0ZYMa Jg-
LOdMYOMMONEOD godmdnboMmyg, abab go-
939 0030 39M EVNEIZES O MIZOIEZN00
domol 00630dMT0gMmo dgoxsLY. J3990,
ob9g39, 0933330 0ym IMmbHn30MYdYMO ©
oMo dymobdogdnon.

00 LOgAxLMVD EV3e3dnMydom 30I3 9Mm
39M90mM90sdg by godabznmab yyMomy-
00. 3.0. sbMmAMOY 6.3-L, abMmAmMds 3oMm@Hbon-

6 Logomozgmmb 1Bgbogln Lobsdshorenmlb 23-877
53.-20 3obohgbn, 29 dom@&on 2021.
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mmM0 Jomob @abgobs s 3MBBHMMEaL babdon-
30 3mMmdoy, MmIgmbog bdnMom dndoMmmaznb
mzobdn dmdomo@y 393900.7 o3 o bbgs Log-
dob 3Mm3ymmMmadn EobMAMOSL d77LodsdME
dbyoygdn BmMAnm oxoLYOY6, LL3-0L 126" S6
126 9gbmom, 063 domomosE, 83dnb MmEs
obMmAmds bogmebmabm3znb bogmmbab d53-
4d6gamo §9ggdss s ab 36 117-g dgbmom (5o-
69Mmnganmodnb 8dndg EsdNs690s) 86, MMEgLbs3
@abgob dmdnznm bgds, Mmgmmz gb gobbo-
anyan bagdgdn aym, 638905 (B7b. 144") Y6
d9933bAL. gobdMobznb oagbnlb dgdmbzg-
3000 Jdgbodmgogmons 933gmmonb  93Y-
amoOs d9x3sbg0s3 (Bnb. 19, 109). abhndyMa
3am@mbomMmab Bgogmaboyemn o Loadndo Jag-
©900 999L0003ME LYOYJo BLEIOL, bmenm
00 domomodnb dbbzgMm3mn Jomob mo3e-
33000 domamos 9gMabmmab 606o0M3I3,
Jd99LO0IME B303MaE, MMES 8d30Mos, MmMA
0b godommmgonb LadM3MIOL oM FobEbNY.
ym3zgmongg smbndbymn 3050000090L obzMmo-
906030 oMM TLOFHMYO3D) o 030 09-
ANERIGh W

2. dmOL 13 IMI
808umOIM™JbIMM0 3d3MMIAMMMBdI
JJB0CMIGIMM0O 3aMadmNas00)
90339003dMAbd0LAVG
0)03@abuBa3aO7

60600gdomy mo3n0  dggbgds  dgmMy
LogdgL Lobodsmmmm 3MagHn3nab, Lo
9mdggMmngdgma anbogs 0bdndymo Jome)-
Bommob 333mgmmdnbmgznb, MmIgmoi Aon-
©0bo 3oy3Mmnymydonbged mo30L oboEe3o0.
3Mobhogymn sbsmndo bEmMyo oyEnmydgmo
dmagmngdab 30b6Mmm LadMbLsMEIM gobdos-
MHgoob d0gdommygde.

7 8283000, 0. (2021). sMo-BsGsmMYMo EsbMAMOS
m)obnmo  domoemdals 3mbBadb®dn, J3o335L0ab
16037ML0GIENL 3gMomEymo godmsgds, bBs@ng-
00l 3Mgdymon, N2.

8 0b. LagoMmm3zxammb YBgboglo Lobsdsmorgml gob-
hobgds 23-64083.-21, 09.09.2021.

2.1. gogdmmoMmngo gofhHgdmgdagdo

MyLbmogob  Logomagm  LabodoMmmmb
39006Yy39homagdsdn 330mbyammodo: ,[oghg-
bmho] bobBgdsBahse, dom dmhob so3m3m-
ogho oohmonbob, bnB8y309h oo ®ndn3yh F93-
hogbymaob 09969000 d93m0nL. 9839hgdmes
hmgmh@z dnbn, 80939 33009000 dm330001. sbM-
hzngegodes [gmonb] 8ndsha bb3oesbb3s bY9-
bmohng doesomohns §8909090b (s0d)0g000
0908Yohgonbs dsbmob bggbmohngn 30330ho
[...] dso dmhab d3nhgfomzabo 83009000 0o-
60sbFhgonm); 2016 Fgob [...] 093980hnb madgb,
dmhogn dbao3bn J89090900b gobbmh0909-
0nb dgegemonbob, dengha byengho vmge39-
onb - ®@ndomomgngho 0xggd80b degmadshgm-
0090 dymads [madgghngogenl bogobom bobab
ohg80 hod8e9bzghdg 0ohBydnm gobdhob dm30o
d99m0g [sghgbmhn]“?

LoLOBaMEMMA 83 J3ggdnbmM3znL dMIM-
©9YOYMN E3LFs dNgMo bymngMo sIM3)-
00bL dgmadomgmodsdn Asgboman 933 gmm-
d0bm30bL (87b. 111). 3930Mgdgm dMEagMN9dsdY
06 ImggMmnndob QoMmamgonb goaEnMxdnm
033mM9mMmO5dg oME3 30 3aLgmno.

ombBgmomo @aghgdnb dnbgpznom, Jdo-
Mo LoLHYTIHYMOE dooEMOES (MMBY
©o d30m0%g. 3mmmob dodomo AsomES
bJgbmdMmagn Lobob domomoAsl, dobo 0o-
Bbdmodab goMgdy, s05bmMab, Igdomalb o do-
@™aMOnb godmygbgdnm sdysmgds bgbm-
0M03 30300ML s 9L bEgdME gedynadgdno.
LabodomnMmb mgdoom, gMom-gMhmo dmMmogn
domomomngn 9300meEab MmL, g.0. Mm-
Lo o3MabmMmo 0bg3 EFEOMMOES (M-
ol gon3®nnmaosl, 33960b36gmas Bogobo
Mo09b3aMadg Aosm®mys Lobgdn dmdomog
JooML o dMm3ms 0g0. osabyzghomagdadn
oMmagzgmo BgMmns bogobob dmgbg30L boddme-
3M9%9, oME 03odY, MmAgmo amByds nym
Labogzomm. LabsdsMMb oM YALFIMONY,
9Mm0 Eambhyds nym My oMy bozdoMmobo Im-
domoab gobobgohMomgdmo, obY39, oM
396300MHho3L ,Me8nbxgMIg” Modnbo o-

9 MyLboo30L Logomogm Lsabsdsmammml 2017 Hamol
s3momob gobohgba. (boxsmm abxzmmdssnals go-
dmmbm3al gobbocgods # 303, 9 dom@En 2020).

0305M 3939M™M0NY



110

#24, ©9399%géo0, 2022

0305M 3939M™M0NY

Mhydos — mMo, bodo My IRMm Jg@H0? o3 3o-
0b390%7 30Lybab sM3MbyOMONL 30MMOY0d0
9930 0MamEydymab LobomMaggomme b
3o006yaL. godmenb, dmIggMmngdgmb ogMmg-
bmEmOL gobobgoBHMomMgdo® EobgnMms bo-
sobob MdbzxgMdn dmJ6930, dmngMo 39M
IMhysds xndagymMo ImbsEgdgdalb godm,
03Mabmmo bBogobolb 30M3gmonzg dmgbgzom
o gohgmgdygms, Mm 30 oM 03NS IMI3y-
M090mab LaboMmggomMme.

Logd0980  EVIMH3NEIOYMe  dnhbgymo
gadhmomozn gomMmydmydgon doymnmgol, Mma
3mmo oym bobhadadymo domamodnb dbbzg-
M3M0 s JdyommE 9gMabmMmob d33mgmm-
0oL @MMLLE, 03YMRBIOMES  BYENEMYOJN
dmagmngonb dagmdoMmgmdadn, My EMMbLLE
dmgzmy dmdomo . 333emgmmAnb godoMmorgng-
00LmM30L Y39ms dPE3NMYd M0 MO0 IHIMo
o bYONgghIMo Bndobo Lobgdgs, Bnybywoze®
o0d0by, dMTggMmngogmo onbogs dmMdomoy
g4aMob 833mgmmodnbm3znL. oy 3ombzgdn dm-
39M07900L BaMamMYdMb o3e3d0Mg0nm M-
LYOMOEs, d73NMYdgMN nym dobn gobbom3zs
9 §9909000 bLL3-0L 113-5 Agbeoc d9a3LY0Y,
09930 LOLOFIMMEML dMgagmMmngdalb Tgmas-
Mmooy LogMOME oM EV1d3ny. 3MMEIEYMY-
™0 00M0gM0 080LM30L, MMT Job IMggMgdom
940990600 godommnmyoody 9abygms, oM sMLY-
0mdE, M3asb gb dgRsLYds dMIMEYdYMNlL
dgMadamgmosL oM v8dndnde. Lagdgdn vd3e-
Mo, MM Joemb dmggMngonb amamgonbmznb
oM 3ooyEnMYdns. b dMdomsd) B0dDN3ZY-
Mo LILHO oym, ymzgmmznb JoMEbgdoMOY
93Lb MMMOMdMMsdn s TPIN3oE Jom-
MANEaOMES doaMosL. sbgm 30Mmodxodn
3oL Mo goMabdns 6o 3gmbmeo, MMA bogo-
bob gmmo AsMpyds, Msb sMms Lobgdn, sMydy©
bbgymob bbgs Bsbagdn, LagdsMabo ngbgdm-
o bLogMmbab gobsbgoHMOMxdMOE? 306Mbn
dmdomanb obobmos A39063006 o dm-
0mbm3zL sMegmbozmyman Mab3gdoL ZobgzaL.
oL939, oM 3030m, dg3MabmMmn s dMIgyMng-
0gmo My 3mH03ng0dn 0y3b96, 09690 LYMLE
dmybos Lobgdn AsMpyds, Maasb dbmeme
9L oym dgbodmndgmo dobmznb. s3sLMSD sm-
Lob0dbogz0Ny, MMT Mo3EI30M39mo  Logdy
©33395M0x3030M©s LL3-0L 108-5 Fgbom

0gn dbmmme 0dndhmad d9E30ms 3Mm3ymmM-
0o, MMAT LOJI9L EO9T3HS LabdsMmMmMbL BLN-
Joohmogm-gbogmmmgogmo  9db3gMmbH0BAL
L3369, M3 dLAHYMYdES, MMI Jdggonb
Aogbnb MmML dMoENEYOYMN NTYMaHOMEOS
x3000mmmaogmo sx83JHob doamdsmgmosda,
00 0MMbLLE LMYWOE 39M d3MBHMMEMYOEL
Laggmom §09wgosb”. gadmmab, sbgmn oblz-
6oL sMaMbydMONL 30MMdgddn, dMBggMngdY-
™0 39393M9LO® 30LEIOMES J0gxdnLM3ND,
MmmadgmoE dobo Ja3gdnm nym dmEyen. d90-
mb3g3s MMI 3oo393900M0), Lol EFMEMAd
dosomo dmzms domomonb 399093, MYIE
00939, sbagm 30m0M70580 0gb90MEs LEMMN
bL3-0b 111-5 dybeab godmygbgods, dogMod o0
bagd980 Logmmby, Mab gobabgodMomydms-
o3 dmdggMmngdgmads doms gadmnygbs, do-
dnbofMmg nym.

bL3-0b 28-9 Axbenn v7ENEYdgM0 dMZgMng-
00L 3MLL obLIBM3MA3L, 030 LabgmEgdom oM
Asdmmzmab, oy Mo LadsMmomydmMnzn nbhg-
MLoL o33 dgbadmgdgMn MB3SE3000
0mg09909000), dEs Lo3yNMYdaL YRM9-
00993 MmMA 3ME9MEYdy, 83507 BgMns 3obMb-
dn, LONEVbYE MMEN3YMIE godMANbsMIMOL
bbgs, AsLBY yx3Mm 3603369MM3060 boggmgms
dmodMyds, dnbo Jmangab g39d. 28-5 dybanab
33600Mm“Hg00L dnbg3znm, bogzgmagms Moboxs-
Mmomody, nby3zg MMEMME EOBNVBYdIMS Mbo-
goMEMOs, 3Mys dx30mydgmn dmggmngonb
3305MmMyd0bmM30L,° 306MbAEgOgmn sbgm
d900bgq3d0 30000001903L godmnynbgds, Mm-
3mME gL bbgs ALEY3L bMMTZdd0 8g3L oEYMN,
98- 33007Mgbo sy30mgdmmods (9yb. 30).

Logodooms, 0y Mmmdgmo 0bhgMmabob
©o330L dmbhnznm 04b6g0s d9ambLIdM3MY-
om0 93MobmMmab 833mgmmods. bLagymMmydnb
03300006  Eo3e3dnMydnm, B833MaMONL
3900Mg0s bLogodoms, mydzs Jomoym
0399d09Mm (HgqdLbhgddn, dabo godoMmomgds
000903m0s  goM3399mn omJdgonm, 803.
dmbgo0b  bLobogmebom  3603369mMmdadY

10 8o8yfgamandg, m. (2002). bl3-ob 113-7 8ybenob 3madg-
6@oMmn. §0abdn: sbsdsymn 5©sd0s60l Hobosm-
00093, odamabo: Logsmozgmml dgxEbogmygdsms
530030800l LobgmMAHoxmnzmLy o Lsdshorenals nb-
LSBT0, 75; GBYMo39, 8. (2011). sbsdsyamals Am-
dmamgds, mdomabo: 8gMmocnsbo, 344.
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0000090000 o bbge MoE dngbnds moz0-
Lbyxmydab (8s3. 0330LBWYdAL H356MBM
30339000b ©MmML),2 bgbmdMazn d3hHMBM-
900L (3on3ohnyMgdab MmUL),? bogmibwab,
35008Mgmmonb, maMmbyonb (Bog. 6585000
©MmL) EiLLES33E 8gMabmMmalb 833agmm-
0o (g 8mggMngonb gedsMmaagdab bbgs 3o-
MHMOg00 EIEYWMNS) godsMmmmydyamns. 3330-
mgogmo dmaggmngdnm 390 godommm@gdy
90900900, Mm330 bLodomommygdmozo bL03goab
©oboEe30® 0Bsd] 3oEnmydnm oo LNgg-
09 bgmym dmaggmngdgmady, 300M ONE3Y.
o badgobobdgmons, MM3 Mob oBNsbg0s-
bog bgmdymayn FoMOEs, Y360d3zbgmm
360 0ymbL. 980b Fogomoms@ 3odmab gy-
MOMOnLM30L vodnsbnb T33mMgmds IM3-
yo3m bmmadg 9300093030 hgjbhgodo, sbgmo
933mM9mmos oM oMol godaMmommgdymo.
39939(h09M900Lgeb  M3sE30L  T0d6NM
03MaLbmMOL  B33™MgMMOY  godoMMMYOYMNY
Jomogm o309d07M Hgdbdhgddn, gobLbbgezg-
030 3BM0 33 MZ3MbOdMOLNM 3 TMndgobo.
39933(M09M900 bgmymab vednsbob bggbm-
0M03 030LRMYOsL o Tob MaMLYOSL. Bo-
330(M09M900 3dndg obodoymny, 0b s@adns-
bob odEnMydabL, dobo gobogbgodnb y3zgmody
Labhogn BMMIsS, sd0hMT MZN3YMNS O
domnob dommgdymo, dbbzgm3mb 39mboagL
JIBWMY0s, 035330L F0d6NM, ogMabmMn Im3-
™mab 30093, 09 bb3s 3xemm dbyoygo boadyomyg-
0000 3oy3ohnMmaxdonb Mo30sb sEnmnds 39M
dmbgoms 86 bLoaMmobzm aym. goydsdnymg-
000306 M330L EOLOEVZ T33MMIMMONL godo-
Mmomydy, ob939, dbsmaggMmomns yEbmybm-

11 X0035M0060, 0. (2016). 3653590 5580360 §o-
BoomBga, 70-71; godymgenndg, m. (2002). LL3-ob
113-5 dybamol 3mdgbBsma. §ogbdn: sbsdsymo
50580560l §0obosmdga, cdomabn: Lajomomsy-
amb 89360gMmgdsms ¥359009300L Labgmafoxrmbs
s bodsmomob 0bLEnEnE0, 75.

12 G1Mo39, 3. (2011). 8653590l dmdm3Mmgds, ;Mdo-
mobo: 8gMonsbon, 344; gsdyMmgamady, m. (2002).
LL3-0b 113-5 dybamalb 3mBxb&sMn. §nagbdn: obs-
0o 5s80560l §nbosmdgs, mdomoabon: Lags-
Mmon3gmmb dg3b0gMhgdsms 93903800l LobymaHo-
BmMbS s Lydsmomoal nbLE0G1E, 76.

13 omens, 6. (2019). Lobbamal Lsdsoaals 3gMdm
bofomon, Hogbo 1, mmdomabon: dgMonsbn, 92-93;
G1Mo39, 3. (2011). 8653590l dmdm3Mgds, Mdo-
mobo: dghonsbo, 344.

3060 0309309M HhagbhgddoE s LobodsMmem
3Magdngadoz™

Jomogmo Lobbob LodoMoab TomMm-
0mdbogymgds 30, MmgmMmz AsbL, o3 dm-
LaDMYOSL o 0BNdMYOL. MOBHMT? Jomob
bJgbmomongn ma30LbyRMYds P360dzb9(mMm
LadoMmMgoMmng 0bhHgMabo Tnohbns? oy
39939(hnyMgdob 0x30LoL P860d369mm Jdg-
©9000? 09690 0d0®m3, MMI doMmAbogy-
mg0s ML 860g90L dgxzamym ndybothgdL
BMob goyn3d3sh0mgdabmznb? sbymo dnam-
9900 309m909mn ybs nymb ogMmabhobmzgnb.

o0 LMoL FndO6xOELMZNL 360I369¢M-
30600 3006036ML B33™MgEMONL gMmn Logdy,
LOEOE dIMIMYdYMN HMSBLE]bMO Jomon
nym, dmdogmonb 4890908 30M39m3d o 09-
mmg 06bAHE6ENNL LOLVTIMMNEMYOTS Foodo-
Momab o730gxdgemn dmaggmngdnm, dobyme-
300 030Ly, MMI EOdBMIEMxOYmMNbL Lbgymbdy
oMLYOYMN dMe3eMonmo  gMogmodgon, bLo-
H9o300L 3MbMHJLAHNL sbsMado s IMBIgMY
A39690900, 0MamEadymalb A396900L bLo30-
MoL30MMBY B0YMNNMHYOES S sM3banMo 9930
oM 3MLYOMOES dMIMEYdYMNbL 39MbNOL Fo-
LBNMYOMBE."  badoMmm3zgmmb  B9609LTS
Labodsmmema, LadMEMMME, J9339WS 330-
03030300 LEMMYE 00 EOToEgMgodgm Th30-
3969M9090%9 30005000, MaHMIdE oM oym
3oLoBNaMxogmMN  vyEnmgdgmn  dmMggMngodnb
39MLNV® 93900 0bLAHI6ENOL Labosdsmmenmyg-
00L dbMmosb Jomnmydym Logdgdn, Imagmo-
9000 383mM900L dgxLLdIME BaMmm s M-
39609000 0MLOL LOBNbdMTII3M ZobdoMmbgo.,
MmmEs bbge Logdgq0d0n, LaOE 0193OE3S ¥330-

14 ab. Leverick, F. (2006). killing In Self Defence, pp. 143-
158; Fabricant, J.(1981). Homicide in Response to A
Threat of Rape: A Theoretical Examination of the Rule
of Justification, 11 Golden Gate U. L. Review, vol. 11/
iss.3/7, pp. 945-980; Kadish, H. S. (1976). Respect
for Life and Regard for Rights in the Criminal Law,
California Law Review, vol.64/4, p. 888.

15 Logdnl SbsMmaBab3al 0b. Lsdo dxMosbal Log-
dob Lodsmoamydmn3zn Tgsligds. (2017). Lmgo-
senymo  Lodsmorgmosbmonl  396@&Mma.  https://
socialjustice.org.ge/ka/products/sabi-berianis-
sakmis-samartlebrivi-shefaseba [ommm  §30m3ds:
20.09.2022].

16 Logomo3zgmmb nBg6sgL0 LsLsBsmagmmb gobhnbg-
00 23-42453.-16, 30.12.2016.

0305M 3939M™M0NY



112

#24, ©9399%géo0, 2022

0305M 3939M™M0NY

Mo oMb, dogMod 306MmE gobdoMm®o390 o

L3N3b OMEEYOYML,” 39baMmymn obzMndn-
6030000 360 90bLHLDL.

©abyd36y

Jommym bobodsmommm 3Mogdhnzodn dg-
LodABY30 dYEOMYdgmMn dMZgMngonb Lo-
dm3M9o0Lb o306Mmgzgonlb HgbwgbEns, gL
0b ImgagMmngdnom oy bdsMmmmgdmMngn
bLoggmab sMabgMmoMBYMMODY F0603dbgd0m
ob godmygbgogmo domob goagaMmdgdady
doonmgdnm bEgds. oMm3 LLI-0bL 28-5 Ty-
bmob 6o300b3000 o oME MIHMobomy-
Mo gobdombHgo0ob oM godmdnboMmgmob
0330y 09mn amggmngonlb LodM3MgdaL od
60360 ©o306MM3900L Immbmzby. oy30n-
m9yogmo amggmngos dgbodmms godmoMmo-
3bmbL 80306, Mmy3n Ym0 bozgmy ydbnd-
369mMMm 0ym ©oB00690M M6 dgoMmgdom,
Mmmgmmz gb 30dmob JyMomdab o d33mg-
mmonb Pmoogmndodsmmngoob @MmMLYS.
60600@900Mg LHo®Ndn gobbomymo oym
30939(h0xMg00LEeb ©oE30L MML, ogMg-
bmMob 0933mMammonb dgdmbzgze. goyds-
Hh0Mgo0Laeb OEIMNY dEdnsbob bLYg-
bmOMN3n Ma30LBMYOS o M0MLYOY, o0
m0M90madms gahMmnznamymgds oydsg-
090y, 3000 B339, MYbsE ogMagbmmab
033mMagmmoOn0, bgdsaMmmymon..

bHobhnodo oby39 gobbomym ngbo Lb3e
Logd9@, Lool dmdggMngdamn godoMmm-
oy, 33g3Mod 0MandgbMgdn, MoE MM Y-
00bL dboMmgb 3gMbEo s MDY oyMbmon-
003 933mMammOnbm30b gobodaMmmmgdob
399Mmo  dbombL, 860d369mMM3060 oym
dobo 3Mmohnggmmo sbsmndoiE. ImggMmngdab
@mmL, oM sMmob godmMmogbymoa, sgMgbmMmL
00300330000 domy dYMansb dmbzaL,
M3, 93Mommoa, oM godmmoizbazb dmggmog-
00L dgmadsmgmodsl. 860d369mm3zabos 3m-
bhHagbdHob s6smMnBo s 0dnb A39690s, MM
03MgL0O F9M oM 0ym sbMymydymon, M3
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gmom 8 (3), 140-152.
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AGGRESSION.
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ABSTRACT

This article discusses self-defense in the context of domestic vio-
lence. In Georgian reality, the boundaries of self-defense are gener-
ally narrowly defined; however, when self-defensive violence occurs
in the family when the aggressor is an intimate partner and the de-
fender is a woman, the accused faces even more barriers to justice,
which is determined by gender stereotypes and traditional views on
domestic violence. There is a difficult situation regarding femicide in
Georgia; in 2021, 22 women were killed just because they were wom-
en. Women are killed by their intimate partners, and the antecedents
of the murder are similar. Women turn to the police for protection
from violence, but to no avail. In such a horrifying reality, where the
state, whose obligation it is, does not protect a woman from a violent
partner, limiting the right to self-defense is another violation of the
state’s obligation to protect life and physical integrity. A correct and
bold interpretation of the right to self-defense by the court is neces-
sary to weaken the aggressor on the one hand and to strengthen the
defender on the other hand.

In the Georgian reality, by trivializing domestic violence and leav-
ing it in the personal space, more barriers are created for women to
reach justice by being obliged to endure the aggression of a tyrant
husband/partner.

Tamar Gegelia
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In the article, the author tries to show by
observing a judicial practice that artificial bar-
riers limit the right to defend oneself against
the aggression of an intimate partner; a woman
is punished for injuring the aggressor, while the
law should justify her. Single acquittals can-
not change systemic injustice, but the author’s
goal is to show and analyze such significant
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Bbotho gamm3zgobo

omdmbogangom g93mmanb y36039mMbodgdH0b ngMmooym ©
bmaoomym 8936090900018 Bo3IMAIHND EMIHMMmIbAHN

JobOMAJO0

y39mo 0330360 000500 M330LYRIMO O MIb3LEMMON, M-
3000 M0MLYONMS O YBRMHOJ000). E0L3IMNTNb3ENNL B0bosMB®I3
0oMmdmy 0M03Myo M0y bogoMmmzgmmb 3mbbhobhygnom - ,Y39-
™y 330060 LOFsMmEMObL Bnbody MBoLEMMNYY, 6900LBNgMN
Lobob EOL3MNBNBSENS 7T3909MmMNs. 3BNIdbYmMN bodgobdymony
Logmmadmmabm 3mb3963090Ls o H3MOMaENYddn domomy-
0y 3M06(30390Lo o bMMAgdAJ0.

©0ob3MNdnbogogmn dmhogzob dgbBogzmob  ZomExOYMxdY
LodMmMEabM 3obMBAYOMMONm Gomzomabbnbgdyma LMy,
ymggmabmozn @s modngghymo godmdngdob gamamgddn bodsm-
00MEdd30390L 9300M70s, LOLITIMMMM 30 39MEIOYMNY Fo-
BobmMmzngmmb doMmAbogymgds, d900350909mM0 ooby39-
homagds dh303909mMn090%9 oyMmEbmdom doommb. o33LM6,
09300 96 EOsLLOYMD.
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Logdommzgmmb  306MBAYOMMONL  me-
bobdo 30Mob dbxoezMmgdnbmM3nb dy3n-
mgogmns nbgomo dH30390mMa0900L gM-
omomomoy, MmaAgmoz mongdhym 3oML
©o0MB3Y690s 30M0bL dMamMgymmdadn. bo-
dyamgonmom dm@ngznmyoymo  ©absdoygmab
d90mb3g3000 30 EoT3(Hx00m 3730 JOIINY
0bgmo 0bozammgdab - dh3039073mM90500L
0MbyoMOY, M3 dMEH030L dMLYOMONL V-
LHYMgO0LM30L 3MOL vYENgdgMO.

9Mmzbymn 306mb3admmods, MMIgmog
LMY dgbooddnbMOSTns bagMmmadmmabm 3o-
bmb3gdmMmOsLbmMob, dmombmzL, MM Labo-
dommmmbL dogm domgdymo d900300909m0
3v0s6y3ghomgds o @odmygbgogma LobL-
59m0b bobg @o B™MTs 0ymb EALYOYMYOYMN.
LabodommMmb gobohgbn 6900LANgM 30ML
3600 9dmy309L 0L dgbadgdMOLL, MmD
9000mbL 06xMMTSENS — MS FHINEIOYMYd0-
99 ©oyMEbmonm s Mathymd dnomm Lobods-
Momma gb 3MB3MIGYM0 Fos6Y3IHNYO0.

dmE9dym bodmMmado gabbomymons ©ob-
3M00065300L0 6036  TgnbybomgdemmonlL
dmbhngzno Asgbomo obodoymob nbongzoe-
HmMmgo0 o dom Loxwyd3zgmdy dMbLL3M3]-
090 9h303I0YMYo900Lb bLobggodn, sbY3Y,
dgbbogmomons gMmzbymo  LabosdoMmmmb
39036Y39H0mg0900 s 80 3osbyzghn-
®g0900b EobLLdYMY0nLb bHbsMBgdn — MY
9(h303909mM9090%9 oymEbmdnm bpgods dg-
00500909mM0 osbyzghnmadalb domgds ©o
Modgbo obHbL bLodymgzomob dmEo3z0

393m9bob dgxeMm@xdgmo Lobzgmab Labgbo
o HmM3adY.

LY3336dM LOOY3IBN: abzMndaboinab
603600 d96yboMmygdmMdNb dmbHoz0m
Aogbomoan obodoyma, bodymazomom
dmbH030M907m0 abodoymao, 30Mob
0L3O3MEY00LM30L bLozdoMabo
9(h303909m90900, dm@n30b 3603369mMmodY
LoLEgmObL gobLodM3MaL CMmbL

ddbu3al™0

Lagommzgmmb  3mbLbdHnHIENOL Mobsb-
000 Y39mM 0ddnsbn Lodommmob 606sdg
0360L6MMNS o B7d0LbTngMmo 60db0m OL3-
M09065300 03MdamMymMNy. 2012 o 2017 BNy o-
do LogdommzgmmbL LoLbEOL LodsMmmab
3m9dbdn (890amad3n LL3) gobbmMizng-
mEs (33momydgdn, MmMIgmms 35d39MmO0m
96Mm36mads 3ob6MbIYOMMOsd ©abiMndn-
Bognob 603bnm dgy6ybomgommdab dmipngn
©0600073mM0L ©o358dndg0gm FoMxgadmygds©
0M0oMa. (330 70900L BabbmMmEngmgdsb
093M0 goMgadmgds ogEM LoRYI3mME, Fom
dmmab 93mMmLLLTIMNEMD 3MagH03nm -
93300M909m0 bhobombn, MMIJMOE d30-
mEYoYmMgoL  LobymaBogmb MMy,
LOMObME o JAgomoE IMabENbML bo-
dygamgznmom  dmbhozoMydym  obodoymdy
M9030M900.

bodymgomob dmdogob dgbBsgmob 3o-
™ME303ma0s bobbeab LodsMmoab LodMmm-
39Lm 396MBAEdMMONM (899amddn LLLS)
39m35emnbBnbgdyma by, ymzgmabmogzn
s m0099dhyMmo godmdngdnb gomamnddn bo-
doMMOMEadEe3 MMasbmb 930bM70s, LLbLO-
0oM0MM 30 300MEYOYMNS gobsbmmEngmmb
dommmaLOFYMI0d O godmohsbmb 3obm-
60gfMo, ©sbLLdYMYOMN o bLodsMmomnobo
3960hAg060.

Loagommzgmmb  LLLZ, Logdob LoLODs-
Mmommdo sMbydomn Fobbomzob ghHoddy,
3Mm3ymmmb o dmMbLsdoMmogb JBMYOSL
of odma3b ©oyddodmb 3oML OMomon. 3o-
Bmbob obobdo, 3Mmaymmmb dbmmmeo
Logdd0b Lobodommmmdn gogde3bsdwy vg3L
JIRMYds dbsdoymab Aoybab dmbogn, Mm-
3MME ©absdoymob Aogbob ©odsddndgdg-
™0 3gamgamgos sbabmb dMamEadnb dgbobgd
©339060mydsdn. dmbodaMmommg bymadmzgoe-
BgemmobL Logdgdo oMLYOYMa IH30Eg0PY-
09000 o 30Mab 0MaEygdnb dgbobgd o-
©39bomgdom, dgLOddNbLE, OMIEIONL
dgLobgd oagbnmgdsdn dnmomydymn dg-
bodm @abodogmo oMol yzgmodg ddndy,
Mmdmob Asgbobmznbog dgndmngds dmb-
3L 30M0b AbyozMEAOL.

Bohn ggenmzebo
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30M0bL dbxo3MEYONLMZNL d7ENEYOYMNY
9h303909M0900L gMmomOmMomods, Mmag-
o3 Mmongdham 30ML EosMBAYDbgds dnb
0Mamgymmosdn. 3¢h303909mod900b dmM3m-
3900 godmdngonlb 3ZomEYdYMYdy, IMmbo-
30b 0Mom@gdalb dgLobgd oEagbnmgdado
obobgo 3Mm3ymathyMmab, sbndbym dmbn3dy
dLbzgmmos o dob Loxwydzgmdsy Labxgmab
©19dnd700 30 — Lobodsmmemmb. bogjoMmmzy-
omb bL3-0L 539 dgbenon, MMAgMoE godm-
0Yg690s Lobodommmm gobbomgob MmMU,
0839Mohoymo d30bMYOL TmbodsMmomyb
30MEY07mMY0oL, MM3 ©sdsddndgdgmon go-
M9dmgo0b oMLYOMONLLL, obodoymab Ao-
9600 ©MML  3oNobo  Mo30LYBRMYONL
003390000 ©o60d360LsL dMbabogmo Lobgg-
oob 30 by 3gnMmy 1 6emom b omMydo-
Hh90maL Aoagbomon obsdogmobom3znb od
3M©9g0bob dgLbodsdnbo Tgbmom o6 dgbanab
bobomom gomzomabbobgdymo bLobLzgmab
00608smyM 30a0.

LadbbaMmMe, Lobodsmmmmb oy domy-
00 gobohgbgoob oo Boboma oM ndmg-
30 dgbodmgdmmodsb ©ob3zbobmgnlb, MmA
LbL3-000 Bom3oeMnbLBNBgdgmMa nd3gMahnEn
©ob06gbn ymzgmmzob bLOYMEIds. bdoMm
dg0mbggzodn, Labzgmob LLOYMYOOL Bo-
Bomo 039bom 09bmM3z060, dMag dgdmbzg3e-
do s0LbhMaghmoE 3o oMmab, MmI dgydmydg-
0o 080L 09bH0BNENMYOS, LabadsMmomenmad
©3000d00909m gaMmgdmgosdg bLogMomE go-
003b30mMs MY oMy yuMmomgods. sbY39, MoY-
0o Abggmmos 03sdY, M7 Mo goMmygdmgodgob,
Mo 9H303909™Mx090L ©ooxwydbs obode-
Jmob Aogbob obzModnbsgnob 60dbom
d996yboMmgommonb dmbhnzob sMLYHOMOS ob
oMMbyOMOL.
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9603mML 30MEx0x™Mx090L, dom dmMab, nbym
0600369mMmM306 30MEYOModsL, Mmammon-
390 — ©0bgMndnbsgnnb 60dbnom dgybybomgod-
ommoOnb dmdnz0m Asgbomo obodsymo oM

0g639L gobbomymo Azgymgdmogn — dbgozLn

dmh030L oM 3gmbg obsdoymob dbasgL o-
bodoymo@. o3 30mMEyOmMgonb dgbmymg-
0o oM gymobbdmob dbmemme godmdngdnb
AothoMmgdob o dmhozob 0EHbhoxgognmy-
0oL, 9330mMYdgmMNs LobgMdboxgmd PBMY6-
39emymb  dgboosdnbn  3obLybobdgzgdMONL
©o30bM7g0s. Aogbomon obodoymabmznb
3o06LdM3MYmn Lobzgmo 6o oymbL bLodo-
Mmomnobo, oM b obEnbwgb ©odbsdogznb
Bobomnbgoob o P6@s PdMyb3zgmymaglb
LaLEgObL 80B6500L TomBy35L. LobyMdbo-
xmd 36y PdMyb3zgmymb, MM3 gobohgbab
390mbhobob dmadgbhdn yyMmoomads 309J39L
00 odothgonm B0obL, MmMIgmbsg Lodym-
30mab dmpozn 063930, dgLdSTNLOE LOL-
59mob ©@o3nbMmygonb MmmL dbyozgemosdn
96s 0gbgLb Tomgdymo 83333M0 AMEHN30M
3o0mb399mon vnsbo.

LamaboEM LaLFgNL godmygbndab o o0
300 LOFIMOMMNIbMONL d3gbob Tgqobo-
9399 sMmogmm bogMmsdmMmabm Em3xdgbidn?
03 930MMbLLYTIMOEML TogM ToMgdym go-
©36y39hnmgdg0dn oMab bodo gobdymao.?

3o0mbaadmmMoOnb sbomadabs @o Lo-
LodoMmomb dogm domgdymon gobohgbgdob
dgLBogzmnb Lomydzgmbdy, dmEgdyamn bod-
Mmmdn 0d993©909, d908330mML NbL3MNTNbL-
300ob 60db0m d9nbybomgdmmodalb dmbnzom
Aogbom obsdoymgody dommmabozymg-
00L gobbmmMEngmMydobMeb v303d0MgdmO
3Mmomgdgmo ob3ggdadn, aomdme: LoLo-
domom 3Magdhnznm oagboma dh30E39-
0gmgonmo bhoboMmbgdn o3 ZobhaamMmonb
©060009mMn0%g, ©obzMndnbognolb 60360m
d996yb60MgomMmmoOnlb Imdngob gogzmabs LobL-
$9mMBg o bbgs 3603369mm3060 Lognmbyodo.

1 ECtHR, Case of Begheluri and Others v. Georgia,
no. 28490/02, 07/10/2014, §173, 179; Case of
Aghdgomelashvili and Japaridze v. Georgia, no.
7224/11, 22/03/2021, §44; Case of Identoba and
Others v. Georgia, n0.73235/12, 12/05/2015, § 77.

2 Crown Prosecution Service, (2022, 3 March),
“Homophobic, Biphobic and Transphobic Hate
Crime — Prosecution Guidance” <https://www.cps.
gov.uk/legal-guidance/homophobic-biphobic-and-
transphobic-hate-crime-prosecution-guidance> [Last
Seen: 23.11.2022].

3 ECtHR, Case of Angelova and lliev v. Bulgaria, no.
55523/00, 26/07/2007, §104.
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003bmMb, IMEgdyma badMmmadn dg9EEYds 39-
0x30bmb oMbYOYM0 H9bobENgd0 s godm-
6393900 ©s @abLobmbL nEIbHNRNENMYOYMON
3MmOmM9d700L gaagmab bodyemydgdo.

©0b3mNO3N60B00L 603D
ddJdbdb6amIs™®Ma0L aMo0300)
ROIBNM( ©I603813(MJ0

©0b3mMndnbognob 60860c dgybybomyo-
ommonb dmboznm Aosgbom  obodoyum-
%9 0LFIEMOLIEY 6o FobndoMmbmL o0
h9Mm3nbob 8603369mmoOs - ,,m9mhoobs v
3hogBn30dn0 enbzhndnbognab 60dbnoy d93-
fybohgdoomonb dmBngnm fAopgbne eobodoyob
ho8096039 Lobyofmenos 093b - enbzhndnbo-
30300 vbodsyen, bLodyoznecnm dmEBnznhg-
0900 sbodvy0n, bndyoznonb 0obvsdoyon, d9-
3fybohgoomono dm@n3nhgdycn evbodoyon
00 bbgo. ohbgonmve, mnomyyen 36900 ghon
dnboohbob 8sBohy0g00ns, 39hdme: 0obsdvg0nb
hoegbnb dmEngn shaob bndyoznon, dndn, Hn-
dmn oy bBghgmBn3yen, dngghdmgdyon evdm-
3009090905

9M080690m00gsb gobobbzez9096 Lodym-
30mom dmhn30Mx09m™m 06300906HL o Lo-
dymgzomom  dmhn3znMgoym  ©@sbodaymb,
,0003hn8nbo3nnb 60db60c F99fybohgdomdnb
dm@ngnm fopgbnon pobodoyon bndyeznonb
9600396 3ob60b3030900 nbymn 90939680b oh-
bgomonm, hmgmhog ohob eobsdvyon. Bbmome
bBghgmBn3nm my bndyoeznonm dmEn3nhydy-
00N p0dM30090790909 39h gobegds bobbonb bo-
dohamonb §9boo 30bybnbAggoemdnb ev3nbhg-
00b bo®ydzgen, my ob vh 3903930 0065dv9000
6036900“> 89Ls0VTNLOE, ©OL3MNBNBsENOL

4 89em3560, 6., (2022). alizmnd8obsgnal bodboo dg-
1Hybomgdmmodnl dmBn30m hsgbomo ©obsdsy-
ol bEGosB0bE030L gM0sbn, 2020 (mJEmBdyM-cog-
30009M0) Hamal s6gsmndals sbsemaba. Lsdsmomsmoa
s dbmazmom, 8(2), 83. 37, <https://lawandworld.
ge/PDF/printversionPDF/LawandWorld_N22_Print
Version.pdf> [dmam §3comdys: 23.11.2022].

5 89emm3560, 6., (2022). alizmndobsgnal bodboo d3-
19ybogdmmodnl dmBn30m hsgbomo ©obsdsy-
mo Jomora Lobbeol badshmsgdn. dshonmadbo-
X1myods o 3o9bmbo, 14(3). 3. 116, <https://
www.supremecourt.ge/files/upload-file/pdf/

60360 dgnbybomgdenmonb dmbogzom Ahowyg-
bomo obodogmo gb oMmob LogoMmmzgmmb
LL3-000 BomM3omMNLBNBgOYmMN gobdMobo .-
Bodogmao, MmAmob dmhnzbsiE 3Mb3mMydyma
60360boA0n dgn6ybomgdmmody, bodymgomao
0y D0dm0 6oMIMoa900.

0mbobndbogns, MMD o3 3oMHoamMmonlb §dg-
09090056 ©8303d0MY07 ™ MI3zxmMnMgd90dY
00000090905 BdJHMOMNZo Y3gms bog-
MoodmmMobm bsboomob bymdgzmymgdsbod
0y ©m39956M3dn. gyomb ydmzmohnymo
0bLAHOMHIHIONLY O dETNBOL JBMYdIMY
ma30bo bodymznmob EObsdomgoL gobdos-
MbHo3L, MmgmmE bobbeob badsMmmab Eo-
Bodoymgdl, MmImgdnE dmdnznMmyxdymMoy
9039Mdmyo00. 30M39m0 gmydgbdo o3 Jog-
©300L oMob Tobo abysEmMOs bobbeab bLo-
dommmob Bgbom, oy of 3MLYOMOL LLI-0;
39m30mnbBnbgdPmMn abodoymao, oM 3MbY-
0mobL bodymgzomom dmBn30My0M0 ESbo-
doymo. dgmMmy 3603369mm3zebo gamgdgbdo
ofmob  dnggMmdmgdymn  odm3nmgdymaoy,
LEMMg 9b P3960L369mM0 sMab b, MoE o0
©o60doymb gobobbzoggob bLbgs ©obodey-
™g00bogeb.2

LogMmMddMmMabm LAHIOIMDHYOMSO Lo3Ts-
Mm@ sbmmL 3oL Jommymo 306mbagdmm-
00. goMs 03d0bLY, MMA 2014 6gmb JomygdymN
0460 bLogdoMmmM3zgEML 3obmbo ©aL3MNBNb.-
300b yzgmo agmmadob osmdmabzmob dgbo-
bg0, bogammzgmmb bbg-do abzMndnbsiznnb
60dbom Tdgnbybomgdemmonb dmpon3n gom-
30m0LB06gOYMNY, MMmgmME dDMIs© ©90Y-
909030 (bb3-0b 53" dgbann), nby JdgwydaL
990850396mmo0b (3sg. LL3-0bL 156-9 Bybwnon)
03 J93©go0b ds33smogaEnMydgmn JmY-

martimsajuleba-da-kanoni-2022w-n3.pdf>
§3c0omds: 23.11.2022].

6 50530560l YBRMYosMs Ldaym3zgmosm g3maMs-
305(1948), 500580560 NBMIOSMS J3MmM3Yn 3Mb-
396300 (1950), s Lb3e.

7 OSCE Ministerial Council (2010). Decision No.
9/09 on Combating Hate Crimes, OSCE Ministerial
Council, Athens, 2009, p. 1, <https://www.osce.org/
cio/40695> [Last Seen: 23.11.2022].

8 OSCE/ODIHR (2022) Gender-Based Hate Crime,
Hate Crime  Reporting, ODIHR  Publishing,
Warsaw, Poland, <https://www.osce.org/files/f/
documents/f/1/480847.pdf> [Last Seen: 23.11.2022].
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996hob bobom (Bog. LL3-0L 109-g Bybano).?
dgndmgds 0mg3sb, MMI Jommymo 336mb-
090mmoY, doMoma d9dmbzg390dn, ndmg-
30 LEMMO LOTIMOYOMNZ0 3339MNAG3N35(300D
396LodM3MNL dgbadmMgdMMOLD.

30MAOL 3LSI3MOIBOLAI3NL
LAdaIMOLO 3M308J6ICMABA0)I
JdmOIMa™0MdI

30Mnb dbzozMgonbmM30L dy3NEMYdgMNY
0h303909™90900L 3MbLyOMOY, MMIMab M-
3m3900L ya3®xdsdmbomads goohbos Loge-
dmdngom 3bygodsL, d9x35LYdNL 3o = Labodo-
MMM, 3d30360L JBRWMgdams g3Mm3Iymo
LoLsBMOMML  (JgBEaM3T0  93MMLILSDS-
Moanm) 30gM dohoghsb oo Lb3sms bogdndy
3ob63oMmMgdymos, MmI  IH30EI0PWY0sMY
d93x300700, o dmMob docn Mgmg300¢hyMm-
00b gobbodmzms oMol gMmmzgbyman bLobodo-
MommMydnb 3MgMmmaahnzo.°

LogdoMmmzgmmb  3mbLbAHHYENOL Mobob-
0000 - ©a3gbnmyds 0MOMEIOYML bLo-
boo 30Mab 35Lybobgngdedn d0Egdnb dgbo-
bgd 6o 9dyoMxaomEaL EJLLOYMHOYI
30MoL, bmem godsdhynbgdgmaon gobohnbn
- 9hy9em 3(H3nEaoIWMY090L. ymzgma3zsmo
9930, MM3I0E 396 ©IEILAYMPIOS 336M-
boo oaagbnmon Bbom, 36y gowabywab
0Mom@goxmoab bLaboMaggdmme. ,ombndby-
on 3mbbBnBI30gho 09030900 Fohdmoegybb
bodohmogdhngn bLobyedformb ghm-gho bLo-
2303900, 306088303900 Jeobsdogom 3nohnb
dbzo3hogonb m930006 v3n0900L 36033690mM-
306, boymzgomome smnohgoye 3hnbindL - ,in
dubio pro reo, hmdoob 0sb6sbdoe, 81yd3909-
00no 30hnb dbzoghegods boggdzm bobnomnb dho-
00909000b bo®knd3909%9 v, 0809600, bonbbENL-

9 89emm3s60, 6., (2022). coli3mndnbsgnal 6odboo 8-
10ybsgdmmodnl dmBn300 hsgbomo sbsdey-
o Jomorgm Lobbmob badsmmsmdn. dshomadls-
X1mads s 306mbo, 14(3). 3. 114-131, <https://
www.supremecourt.ge/files/upload-file/pdf/
martlmsajuleba-da-kanoni-2022w-n3.pdf> [dmm
§3c0mads: 23.11.2022].

10 ECtHR, Case of Barbera, Messegué, Jabardo v. Spain,
no. 10590/83, 06/12/1988, §68.

bodohmogohngn 09360b 3hmgbdn vevdnsbnb
9930909000 0330b 860T3690Mm306 gohobBnob
4860b. dbmome y8yYyyohn 983039090909000
bo®yd390%9 300b9bnbAB3YO0MONL E830bhYdNL
3hnbnadn fohdmopggbb ndnb gohsbBnob, hmd
bobgedfoym dmbgogms Mm3nmbgoMmdnbys 0y
d930m09000b 3909300 oh dmbogb yesbodoyom
3nhnb 8bzo3heg0s ™

Logommzgmmb  LLL3-0L 82-5 Tybob
1-g0 6360l 0060b3o, ,083039090900
3600 39%90b0gb bLoLbENL bLodohmenb bogdy-
bob dnbo hg0939683hmodab, Pobd390MONbLY
09 JB8YYohmonb m3000b00hnbom*. 8839 0y-
boob 83-3 6obogmob dgbodoedobo@ - ,3000-
08Yab690900 3obohAgbnm 3nohab 08603v390
36monbomznb bognhms gmbnghyo 993b dom-
do oh0y0y0 F9006b89070 0830390909000
ghomoonmos”. bojommzgmmb bLL3-0L 39-3
dgbanob 89-13 Bobomom  gobbadmgMmymaon
,3M003Mym 9930 Foemds” LHObIMBO o-
B6ndombgos, MmgmmE bLabodommnmmb dngMm
39009 Yynbg0gmn 3gobohgbob godmbobobom-
30L LogoMmm IH30Ex0PWgOdMS gMOMOMON-
moy, MmMIgmoE mongdham 30ML EoomBAY-
6900 30Mob OMomgymmodsdn. ,dmEgdyen
08303909090000 bLBsbeoshBn 603bs3b 0dvb,
hmad mongdSahoe 088330h39090 30hb (30 890-
mb393080 dmbsdshmogb 86 bosxgng dbsFYEL)
bobodohoomdn 30dm3309900 383039090909-
00b 3909800 (390393900 R3JB900b ohbyOMOL-
dn, 0ho0en0y00bm30L Foheggbnon dhoeeyonb
g9300hnB8900d30 0o 08 330060036900b OhoQy-
J0mosdn gmboghyon gg3nb boxyyd3gonis oh
3600 goofbpgb. Fnboomdegg dgdmbzg30dn
6900bdnghn 9430 pbos Zoesfyesb 0ho0og-
0900b bsbshggoome (9.§. in dubio pro reo-b
3hnbgnadn)“”

03 9h303909™g00L LobEMMOdY ABYOY

11 Logomozgmmb  La3MbLENGYEom  Lobsdsmogmm,
I 3memagonl gosfyzg@nmads, N1/1/548 Lsgdg-
B9 ,LogoMmm3zgmml dmgomogdy Bymod Bogdody Lo-
Jofmm3gmmb  3ommsdgbBol §abossmdgs”, I1-2,
22/01/2015, <https://matsne.gov.ge/ka/document/
view/2714193?publication=0> [0mem  §3mds:
23.11.2022].

12 Logomonzgmmb Lobbemol Lodsmommob badmmaglbm
3madbob 3mdgbEsmn, doszsmo MIywsd@mMon: go-
mfgsdg 8., md., (2015), 33.
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9930, 00 960 goabyab 6Mom@gdgmab bo-
LoMEaOMME. LoJaMmM3gembL Lobodommenm
3MagdhHn3ob  mobobdo: 0830390909000
38Yyohmov 3600 3930b0 b hodenbndg 3hoBg-
hnpdnb dnbyo3n0:

1. m00myyen 8830390390909, dom dmhaob
dmfidnb A396900, dnboshbmohngoe bmad oh d9-
n03o30L ghmoghmboffnboomdeggm oo yhmogh-
0300mdhnibog 06mhds3000;

2. m000myyen 983039090900 vdyshyob
bbgo 083n3909090900, oy ooy dmhab ohab
bbgoEsbbze Fnboomdpggmos, hmdgoms bo-
hobbnb 9800900 Y3900 nbenzneysoyh d90-
0b393930 bobodohmomb 3M839896300Y;

3. hodegbse ayefihagcn s dny39hdmgog-
0no dmf§dy, bmad oh 99306 ndn3yho bozon, hm-
39003 6939809h 39309600 0begbbL dm30969-
000 90933989h o mgdsdY;

4. hmgmh 3nhmo96dn dmbes 8830390390909-
00b mhdnhgdo, 8vg: gohgdm 3nhmogon — 3900
bno300m0v, boebdhogs00 030N, dobdnon dmf-
0900 o 0900b39300 ve300b Imhnb o Lb30.

083n03909090900b 8 3hndghnydgdno dg-
2009000y o Fomdg gobohgbdn bLomobooem
dbzgemonb 3shgdg 3830390909000 JBYJo-
hmonb bomhdnbgyon 39300900 BJBMOhngv0
399d0909005"">

3o0mdngonlb qgoMmgmgddn ImM3mM390xmMN
0000m9ymn dh3n03909mnds RaLEYOY, Mm-
3mMm3 0bnznysmyma, nbg bbgs IhH30E9-
0mM9090m3b gMmomodmomosdo.

390mbAadmMooby o 3Moghngsdn bLo-
bgmgdom of oMol Tomomydymo, oy My
9(h303909mM 0900 6o oMLYOMO®L 30MbL
dLFO3MEYO0LM30L, InNMYOdMNS Fbmmm
LHIbOMHDY - 9MMTobyIMb Jgmobbdg-
0Ym, 3339M o E3Fs5IMYOM dH30EI0Y-
90000 9MOMOMOMOSdY). o0 @MmbL Jdgxio-
0goaL Logebo oMmab oMy AH30EYOIMYOSMS
Momody, 9MydgE domon gMmomomomono dgdg-
06omo LHobMm®N, MmMIgmonEg sMBIPBYOL
monggddymo 30ML, 30Mab Esdbsdozgmodsdo.

13 LogoMmo3gmmb Lobbeol Lodsmmmoab badmmagLbm
3meadbob 3mdgb@smon, dms3zsmo Mywsd@mMon: go-
mMgasdg 8., Md., (2015), 292.

©0b3mNO3N60B0N0L 603BOO)
ddJdbdb6amIs™®Ma0Lb aMMmO30b
©ud®a360 dabad®M
d030B8363C(M36360

30M0b dbzo3MEO0LM30L dyE3NEMYdIMNY
9(H30390mMa00ms 3MbLYOMOY, bodymaznmom
dmbHnz0Mxoxmo obodoymob d9dmbzgzadn
30, 00939, 96 3MLYOMOEAL BnzgMmdmydy-
oo dm@o30b Eodsabhymgdgmo dh3039-
0m90900. ©dbsdogmab boboomn, 07690y,
AathoMmgdyman godmdngonb bamobbo o bb3s
39M93M90900 go3mgbob obabL bLadmemm
39036Y39h0myosdy.™

©@gdmzMmodngmo  abbhodyHgoobs o
3090560L Jgmgdsms mxyzabo (mEoMma) go-
63oMmbogLb, Mmd dm@pnzob gmm-ghon ddH3n-
3903mads  dgndmgds  aymb  Asgbogo
©obodoymob 036900, ogomomo@, dgnMo-
3bdymxzgmn Bombgmgdn obEOdMb o393-
domydnm, sbs mmab mogz30L AsdmznEgds
LoLOGTMIMDBY, bLodymzomab dobssMmbob dg-
93390 3M3g6hoMmydnb gognmgods Mma3obb-
00009, Mm33sbbTdob EMmL o6 9393, dg0-
dmgos 0ymb Moymo 0©gbdhnxznEznMydsmon
9(h303909mM90900, 393530, E3365do30L
80gfM bodymzgomob 8933390 MohIMeb-
Mmob gmbo o bbge.®

ombobndbogns, MmM3 dmgngMmomn J39ybab
390mbaadmmMod nm3amnbBnbgdL nd dh3n-
3909™70900b AsdMbsmzomb, MmaAgmog dg-
nd@gods godmygbgdym 04b6sb dmdn30L @abo-
03960, dogomoma, LoymMebazgmab LL3-0L
00600300 ,, 09 06030700 Fob ybFhgOL, 0b
oboogb ob dm3y3900 fahnomonma ob 39hdo-
ogho bLnBy3900, 3odmbobyEy0g00n, bLsgbyon
ob 6900bAnghn 096900b §39090900, hmdgong
0dn0by0ob abbgzgh3enb 308030 o6 hy3yBoiEn-
ob, o6 3nhoo 33390, hmdgoboi Abb3gh3cn

14 OSCE/ODIHR (2010) Hate Crime Caws a Practical
Guide, ODIHR Publishing, Warsaw, Poland, 2009, p. 51,
https://www.osce.org/files/f/documents/3/e/36426.

pdf > [Last Seen: 23.11.2022].

15 OSCE/ODIHR (2010) Hate Crime Caws a Practical
Guide, ODIHR Publishing, Warsaw, Poland, 2009, p. 52,
https://www.osce.org/files/f/documents/3/e/36426.

pdf > [Last Seen: 23.11.2022].
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009390369001 3ogMmnsbgdyma bLsdgymbL
3o06mbaydmmonb dobgznm sbgmo dh3n-
390908 dgndmgds aymb: 0060809000 Ao-
09600 ohmbL o6 fopgbodey ob dnb 390098 -
d603dv3nb dngh dbbzgh3onb dndsho d8hmonb
3009m30960, hmdgoni 9gxydbgds dbbzgh3onlb
F93hmdob (56 bogshsyom F93hmdsb) habmohn-
30 96 hgongnyho 33930b00d0..." = 30b0dbyM0
dgodmgds gobgb ©obigzbolb bLoxydzgmao,
Mmd Eobsdogmo Asybomos  Mymogny-
Mo o6 MabmdMngn dhMmMdL, bodymznmab
bo®Yd39mMdY.”

Mm@ IBemMmMm Moymoss bogdy, MmEg-
Lo LobgBge dgMgymo dmbngznm Asabomo
©ob60doymadn, MmEabseg ©sdbodsggb dgo-
dmgods sdmdMmaz90se Mydobndy dmdngon.
00 @MmL dgndmyde E8d6sdo30L J0909090-
99 18MM OE gogmobs dmgbonbs bogyoin-
1600 gaghmmgolb (Bsgsmoms© bmEnsmymo
gagdhmmMn), 300009 30Mo© 06©N30YIMYM
dgbyymgdgoL.  dogomomo, dgodmg-
00 HMabLagbgMmn 3nMmn gobogb doMmEzob
dbbggMm3mo dgMmagmo dmdngob boxydzgm-
99: 30M39™m0 MMT ©sd65d039L LML JmMmbyo-
Mm030 LoMggdMab dnmyds s IgMmMmY, sdbo-
8939L LAyl 3obbbzezgoymo ggbogMymo
09bhMdabL dgmbg 30Mgd0 s o3 Jggdom,
3o Jmbyomngn LOM3gmOmab Tomgonby,
ob9bb domBy dymobdngdsb.

dgMmagyamo dmtngob oMLYOMOASL sNaMmydlL
dmgngmmon J39yb0b 306mMbBIEmdMMOL, oge-
moma© 09emannb bL3-3o 3oMEednm ByMmny,
Mmmd 30Mob d0doMo EoEYM0 Jobobnomyo-
mob godm dHMmos, bodymzgomo s dDadON
dgodmgds oymb ,ob60d0m0b ghm-gMon
dm®H030."% dmmbm3zbs 0d0by, MmMI dozgMmdm-

16 OSCE/ODIHR (2010) Hate Crime Caws a Practical
Guide, ODIHR Publishing, Warsaw, Poland,
20009, p. 52,  <https://www.osce.org/files/f/
documents/3/e/36426.pdf > [Last Seen: 23.11.2022].

17 OSCE/ODIHR (2010) Hate Crime Caws a Practical
Guide, ODIHR Publishing, Warsaw, Poland,
20009, p. 52,  <https://www.osce.org/files/f/
documents/3/e/36426.pdf > [Last Seen: 23.11.2022].

18 See Lu-in Wang, “The Complexities of Hate”, Ohio
State Law Journal, Vol. 60, 1999, at p. 807

19 OSCE/ODIHR (2010) Hate Crime Caws a Practical
Guide, ODIHR Publishing, Warsaw, Poland,
2009, p. 55,  <https://www.osce.org/files/f/

909 0ymb gMmsgMmon dmhngn, 3603369mm-
3600 0909MYEo3e 03 Eibodoymgdnlb n@g-
bhoxoznmgonb dgdmbzg3gob.

Moi3 d99bgds @nb3MNndnbsgnob 60dbom
d996yboMmgommodnlb  dm@ngznm  Asgbomaon
©o60009mM0b ©odagb H303909m™Mod90L -
0mb0dbymBy dbzgmO0b EMML sdMLIZOMO
Bamdhomo nbws nymb d03gMdmydym odm-
3000909mM00dg dndmomgodgmo gomgdmgog-
00, 06ngshmmygon. nbogzshmma sMab modo-
99ddamo 3Mmohgmoydo, MmImoms3 dgndmgods
bodymzomaob dmbngdg Abygmmos, MYI3o
dbmmmo 06nzshmmgdn oM sMmab bogdomo-
bo 3oMob Abzo3MEYO0LM30L, dy3NEMYdgMNY
dgLodsdnbo dH3n3x0xMY0900L BoMagbo
LoLOFMNEMBY.2°

gdmzMmoogamno  obbhHodHgo0Ls O
0090360L  ygmgdsmns magabo  (mEoMan),
MmmdgmoE Logdome 8603369MmM356 3obdo-
MmHg090L ndmg3zs ©0b3MNANbsEnnb 60dbom
d996y60MgomMmmoOnLb dmbngnm Ahogbom @o-
60domgdmab oze3dnMmgdnm, maz0b m-
390969000 gobdoMmbozLb, MmI bobbeab Lo-
dommmob bogdgdo dgodmyds 3MLHOMOEIL
Mo39b0dy nbnzohmmn:?!

e 3bLb3gM3amab/dm6B3nb omdds - doo-
ABg3L My oMy b, MM sbodoymaoa bo-
dyagnemab dmbnznom ngbs Aoybomo;

e 3m096¢hoMmgdn, 6gMmommodomon gobibo-
090900, ggbhgodo ob gMoggaho — goo-
39000 00y oMy dgbodmm odbsdoznd
©0b3MnBnbsEnymao 3M3gbhamgodo,
Bgfmommodnmn gobbowgdgdn, ob go-
dmbothe oy oMy  Jgbhozgmognom
9Lgo3L0 POTIM30EYOPMYdY, 96 bma oM
ohmzs 0900b3g30L oaNMdY BoM-
6gMgdn, bobothgdn o6 LoddMEmMydO,
Mmdgmo3 300009096 ©obosdoymoab
Aogbob dmbn3dY;

documents/3/e/36426.pdf> [Last Seen: 23.11.2022].
20 OSCE/ODIHR (2015) Understanding Hate Crimes
A Handbook for Ukraine, Warsaw, Poland,
2015, p. 9, <https://www.osce.org/files/f/
documents/4/9/208176.pdf> [Last Seen: 23.11.2022].
21 OSCE/ODIHR (2015) Understanding Hate Crimes
A Handbook for Ukraine, Warsaw, Poland,
2015, p. 9-10, <https://www.osce.org/files/f/
documents/4/9/208176.pdf > [Last Seen: 23.11.2022].
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e MobmoMngn, gmbogymMmo, 3ggbogmymo
©d 3IMAHIMIM0 gobLb3ze390900 - 3o-
B6Lb303070056 My oMo dgbodm Ee-
0600039 o dbbggm3mn MabmoMngon,
Mgmogngmo o6 gmbogyMa/gmm3zby-
0 6sMIMTagzemmonb o6 bggbyomyMmo
mM0gbhognob d0bg3znm? 3MLYOMAL
0y oMy dHMmonb obhmMmos dbbzgMm-
30l 533830y o dgbodmmm odbods-
39L dmM@abL? sMob ;Y sMms dbbgzgM3mma
00 $3980L 633M0, Mm3gmog Y9IHI-
Lo gomomMoOL Lb3s 3aB0L Bg3MYo-
036 JgoMmydom, 03 HaMmobhmmnody,
ool 063060 IMbES? oym 0y
oMy abbzgM3mon 06306 Ho®Y -
39390300 dnbo 393300 bygemdndbymodon
Lagdnsbmdnm?

e 40700900 mMmagabndyomns bodym3zo-
0o dmhnznMydymo $33x89000L dngMm
- 0ym 0y oMy dgdmb3zq30Lb sanmdY
@3hm3909mo Logbngdn o6 bogzmyodo,
MmdmgonE d0gmnmyob 0dsdy, MmJ
©@abodogmo aym mMmgabndgoymo bo-
gombamabhymo mmMasbndegnob oy
bodymgomoo dm@B03z0Mxdgmo  337-
0L 309M? sMob My oMo dH3039079M9-
0o, MM3 sLYM0 F3R0 dgbHoyMas Lodg-
dmoOmmIn (85g. 3Mazshgon, gMagznthn
0y 0MmIYMgodn)?

e 03900b39300009 dmabooMmn dnggMmdmy-
010 obsdoymgdn/nbi3ngbhgdn -
ymaoms 0 oMo abgagbo nb30wgbthg-
00 00039 HoModMmM0sdy? 306 0yzb9b
dbbggMm3myodn? doomm my oMo dbb3Yg-
M3mds dgyMmogbdymxygmn  dobososM-
oL }MLEHS, LohamMaBMbM DaMgod0 o6
0ym 0y oMo bohyzngMo dgyMogbym-
g0b dbbggMm3mmo dobo 3ym3zbomydab
ob 00%bmdMozn 339x30L 693MMONL
bo®yd3zgmMdY?

e J0900900L Ao)gbob BdmdoMgMds o
oMM - nym oy sMs dbbggMm3mo 0d -
Mohmmosdg o6 dob Fobemmodma, Mm-
g Agzgymydmog sbmEnMmgds 3Mb-
3MOIM 339806 (303. 930b 39bHMN,
d9Agm0n, 93mabos 86 bbzoe LogmmEsgn
bogME9)? 0 JMB9ds nym BodBBEMOMN3N,

0ym 0y oMo gb MIENgnyMo o6 gby-
Mymo 9603369mmonb dJmbg mdnggho
06 sgnmn, Mmagmmogss obHMmMoyo
dgamon 36 babogmom? nb3n9bdn bmad
ofM dmbo gobbogymmgdyman 86009369-
mmoob EmL (3o3. MIMO3g0YM Y-
LabLBsYANDY)?

360 o0nb0dbmL, MM 0bnlzahmmgdnL
dmEgdymo Asdmbomzgoman sMmob 3nMmodncn
o 3M 3M0b v0MABMo30, M3 gYmabbdmob
0dob, MMA ymzgm 3mbzMghHnmm d90mbzg3edn
dgndmgds godmzmnboab nbgomn goMmygdmgde,
nbnzahmmo, MmIgmoz oM ingymMamgdb o0
Ahodmbomzomadn, mydzs d0gm0mydb dnlgM-
dmyoyym odm3nmgdymgosdg o dgndmgods
3ob3gb bodymznmab dmbhnz0b dsaLHY-
M90gmn dH303909mgdanb BysMmm. JoMmmymaon
LO3obMbAEOMM 03B oM 0E3bMOL v3339M0n
d0boombob  MygnmnmgdsL.  LLdbybomMme,
oMi3  0309dnymo  b6sdMmadgdo sMLYOMOAD,
Mmdmydo3 LomMAnbyymoE ©o JoMmoym
306mMb3ydmmosbs o 3Moghnzodg aym-
©bmonm gobdombo3zwbgb boznmbl.

©0bdMmN3060B00L 60360
ddd6969mMmIo@™Ma0L aMamN30b
833(MA6I bALSHIMBI

boagommzgmmb 3B9609L0 LOLLTSMOEMDL
00gm gobdoMmbhgdoymos, MMT ,LobodsMmem
LogadgL gobobomogb BamMEagbomo dMdNEY-
00L guamgmgddn. bagjoMmmzgmmb bLL3-0L 3g-
17 9gb@ob 39-2 6s60eM0b Mobsbdo, 3nMab
0MaEgds dbmemme 3Mmznmmmab JRmgods-
dmboggodss. 809539 3Mm@agbob 169-5 Tgbenab
09-3 6obogab ,,0“ 4393969 H0L Mebsbdo, dMo-
™900b dgLbobyd Eoagbnmydadn 36 smn-
6036mL: 0MOMEYONL BMmMmTYnmMygds - ,nb3-
hndnbnhgodyon Jd90900b smGghs, dnbn Asoegbnb
00gnenb, ehmanb, bghbab, bLoFys0900b, nohomnl,
08hgm39 o8 Jdgegono gsdmfizgyen 3990l
dn0nm9on0. 0009600, Fohoggbnon dhoeegdnb
®0hg0g0dn dmnodhgds LFmhge 3hmgyhmhalb
dngh dhoegonb 39bobyd 0003960090080 Aodm-
4o0n090y00 0hoeegonb amhdyenhgds, hmdge-
dog 03080me ybos nymb Asdmys0ndgdyen nd
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dohooboffnboomdeggm oo 0hs0gyon Jdgegdnb
smfghs (hmgmh go8mnbsBs), hmdgobsi dhsoeg-
0nb dbohy 9003900 0hoeeg0dyQL, dnbn foeybab
00300nbL, ehmanb, bghbab, bodyoeyonlL, nohsmnl,
08hgm39 08 Jdgegonm 3sdmE3gyen 89eganb
000009000“ %2 M3 60dbogLb 0dsb, MMT Labe-
domomm  30M0ob  ©o3608039MO-7060007-
mmonb bagnmbdg AbxgmMmMonLb CMML 39M goB-
900 0MaMEgonL dgbobgd oagbnmgdsdn
000000907 MMIYN0Mgosb, dgLedsdnbY,
0y 0MOMIYdgML, 3Mm3yMmmb godmmAgds
ob yyMomadob domds oMmAgods 4d9wg00L
00330mM0x3030M909m0  goMmgdmgods, bLabods-
Mmom  gobbom3znlb ghHeddy, dmbodsmmey
obmdom IHh3nEg09mg00Lb 3MLYOMONL 0MMm-
090003 30, 39M dgdmgdb 3nMobmznb dMaab
©53dnd90s0.

©9dm3mangmn 0bbhobhHgooLs S .-
80360L yJxmydsMms Mxznbo (MEoMn) abiMo-
9065300L 603600 dgn6yboMmgdMmMONL dmn-
3000 Aogbomo absdogmabm3znb Lobggmab
390mygbqgoobmob o303d0M9000, ombnd-
6o3L, MMI oMLYOMOL Lodo doMomoo oM-
390960 00 3ohoammMnolb obodogmobmzab
Ix3mMm 930300 LLbzgmab godmygbgdnb: 3oMm-
39em0 gb oMab LNAOMEYMO MOMYOYYOY,
oh30mm3zs, MmMA3 Lobgmdbogm gobbogym-
M990 gamobL o3 3o®9ammMonb obods-
Jb; dgmMg omob doygbgdamo BosbobmzgnL
oLz — @nbzMndnbognnb 60dbom d9n6ybo-
M9dmmonb dmhngznm Aoabomo ©sbodey-
o 333Mm o B0s6L vygbgdb abbzgmM3mb,
300M9 Lb3s obsdogmon, 83obLMb, ob go-
3mgbob bbb oEymo 53980L Lb3s 63-
3M90%g o dgLodsdnbo, Labzgmo gobobo-
dmgMmgodsy, Mmagmmi3 0booznobm3zab, oby
LadMBdEMYO0bmM3nL  Toygbgdymo  HBoobob
d9LoddNbYE; Tgbodg oMaydgbho sMmab b,
Mm3d o0 EMML NLFJO JBMM EOEO 365F8Y-
0, 380m bgMmomdYmo Esbsdsymo, Moy Y-
30m9dgmb beab 3Mm3mMmEnymoa Lobigmab
3o0mygbqosL.2

22 Logomozgmml  YbBgboglo  Lobodsmognml 2014
fanol 24 0360Lob Ne230s3-13 gobohgbo, <http://
prg.supremecourt.ge/DetailViewCrime.aspx> [0manm
§3c0mads: 23.11.2022].

23 OSCE/ODIHR (2010) Hate Crime Caws a Practical Guide,
ODIHR Publishing, Warsaw, Poland, 2009, p. 22-23,

©0b3Mndnbognob 60dbnm Tgybybomgo-
ommonb  dmbhozno  Hoobomo  obodey-
mobmznb yamm d3s3Mo Labzgmab godmyg-
6900000 Eo3ze3dnMydnm 8603369™M33600
998sbgb gebm J399ybab  FedmEomYos,
MmIgmdy oyMmEbmodomsg mMmazsmn do-
©3mds dgodmgos Asdmysmndgb: gMmo,
MmEabeE dmgoa® bEgds Lobzgmob od-
dndg0s 6500LT0gM0 bsdaymMabm3znb, Mm-
dgmoy hogbomas dnggMmdmgdnb dmbngzom
o dgmMy, bLobygmob Eoddndgds 3MbiMahy-
™m0 obodaymgonb do3gmdmgdob dmbnzom
Aogbob Td9dmbzazedn. TogomM0ma, gog-
M010069073m0 LOTIRMDL LLI-0L MVbsbTdE, 07
©obodogmo MabmdMngo godb3039073m0y,
LoLOdoMEM3 gL Y6 onmM3aemM0LBNBML
MmamMmE ©sds3dndgogmo RagJhmmMmn.? oo-
bomgdom 085390 s30MOL y3Manbab LLS-0L
67-9 33b0.% MmyI3o, dogomomo@, 09mannb
3906mb3®admmMOnL Mybobdo, obsdoymab
Aogbs bndymaznmab dmhnznm sMob sdsd-
dndgdgmo goMmgadmgods, MmIgmadsl dgndmg-
00 goommadsgmb bLabzgmo obgomn sbodoy-
mg00bmznb, MmammMgdnEss: gogdodnymgody,
00300bb3y, gobvdMab 333MgmMMds s 8839
d9bmdn domnmydyo bbgo Eobodoymygdon. 2

00 ggombom Logommzgmmb 306mMbBIEYO-
oMoy d9Mggm dmeEgmb dgodmyds 3030-
390036mm, 3060000086, LLS 0EbMOL MMmamMms
DMBo ©ab365LL - LLZ-0L 53'™-9 dgbeab Lo-
boo (MMAgamoE 88dndgob 3oLybobAggdmm-
0oL 6500L30gM0 VbsdoymMabm3z0L, MmA-
omob dmbhozbog ©@ob3Mndnbognob 60d60m
9996yboMmgdammos BaMAIMa©abL) s sbg3g,
03bmobL L3gEnsMyM, nb3MNdnbsznob bnd-

https://www.osce.org/files/f/documents/3/e/36426.
pdf> [Last Seen: 23.11.2022].

24 OSCE/ODIHR (2010) Hate Crime Caws a Practical
Guide, ODIHR Publishing, Warsaw, Poland,
2009, p. 33-34, <https://www.osce.org/files/f/
documents/3/e/36426.pdf> [Last Seen: 23.11.2022].

25 OSCE/ODIHR (2010) Hate Crime Caws a Practical
Guide, ODIHR Publishing, Warsaw, Poland, 2009, p. 47,
https://www.osce.org/files/f/documents/3/e/36426.
pdf > [Last Seen: 23.11.2022].

26 OSCE/ODIHR (2010) Hate Crime Caws a Practical
Guide, ODIHR Publishing, Warsaw, Poland, 2009, p. 35,
https://www.osce.org/files/f/documents/3/e/36426.
pdf > [Last Seen: 23.11.2022].
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Bbom 99n6ybomgdemmonb dmhngznm Ahsgbom
©o60d073maoL, MMAgmMmom30b JRMmM 3393-
M0 LabLEgMOL godmygbgds nds3g dgbendo do-
0009079m bobJznodn sMmab sbabymo, dogoe-
™00 bogammzgammb bbz-0b 109-9 dgbmab
200 93939690 — 3obdMob 333mgmmody, Ao-
©@gbomo ggbgMmaob 603b6nc dgybybomyo-
omonb dmhnzno.

LabLEgOL Lobob o BMAnL gobbsdMzMNbL
©@mmbL bLobsdsMmmnmm bgddmzs69MMOL bo-
JoMmm3gmmb bL3-0b 53-7 (bLabzgmob Es6083-
60b Bmga@n LuBYnLYdN) o 53'-g (Lobzxgmab
©3859d08509mn goMgdmgdgon) dybmydoo.
bL3-0b 53-5 dgbo sMab DMBoo dnbsombObL
dgbao, MmMAgmoE o30maL, MmMI Lobygmab
3o06LdM3MOL EMmML bLb3zd 3oMydmy050Mob
90 Yygmommgods 9604908 ,08608503mab
dmboglL®, dod0b Mmgbog 53™-9 dxbmo sMab
L3gEnoMyMn dgbemo o LoydMmMOL LoLg-
omob 3mbzMmgbhpm ©ododdndgdgm goMmgdm-
900%9. dmagon o bL3gEnsmyMo Tybg-
00b 3mb3yMgbznalb MmML 30 y3nMmathgbmos
9609900 L3gENoMyM dPbanb. dmbodsdnbYC,
LobodoMmMMd ©ob3MNAnbognnb b60dbom
d936yb6oMmygommdaL dmbnzom Ahogbo ©o-
Bodoymdg domgdym gobohgbdon, LoLFyMBDY
dLbggMo0L g9hHo3ddy, bEmMg 88 Igbanb Myg-
39™My3000 96 o 0bg3dm3069mMmL o LOL-
59m0b ©oddnd900b absdymMydsdni nb b
dbobmbL. bb3-nb 53-9 Fgbdy FnMNMYOIE M
0g6900 993MTo, MYdEs, Mmagmmz Lobyg-
ob dmaoon bLobynbydob dg8339m dYbandy
o doMmomao EabadymMyds donbE nbws Im-
obnbmb LL3-0L 53™-9 TybeoEsb, MmgmMmE
L39ENdMYMN O 3MB3MgbIYmMn Aybmnab.

babadIMOITNM
dMAadaNalLb a6a™®0%0

Lagnmbab 3390 dgLoRSLYOM 8603369-
mm33608 3MLYOYMO 3Magdhngnb dgbbogms
o dbomndn. mdamabob bLogomogm bobo-
dommmmbL 2021 6Beob 5 mgdgMm3zamab gobo-
Agbdn, Mmdgmoni dggbgdmEs mzobob 693-
Mmob J0domm ZobbmMmEngmadym 37gdoMab
(bLb3-0b 117, 151-g Bbanab dgmMg BsBomab

©' 9393969MH0) s mzabab Bgzmab dndsmm
09003039090 mMEgMom gamzsmobbnbg-
0gemn dmmbm3zbgo0bys o 3oMEYdYmMYd]g-
o0b dg9bMmymgdmosb (bL3-ob 117, 381" 8y-
baob 30M39mn 6sBomn), bLobsdsMmgmd
396aMymo obiMndnboinnb dmbozab -
0oobhyMgdgm dh30390mgdo dnnhboo
©odaMamyogmab A39690s, Lool ab ombg-
My, 0y Mmagmm s3mbHMmmmgds ymxuomo
9990y 95b, 3MoMbM3Es Y39 IGHIWNL
000006 J9MobbdgosL, 9830MYOES S Y-
690o d99Mogbymazol. sbebndbogns, MmA
bobbeab Lodsmmeob bLogdgdn oM dmndm-
390m@s d996yboMmagommonb dmdnzob o-
00abGHYMYogmn  bbzs  9H303I0YMYOI00,
39M0 odaMomMgoxmnb A396900Ls o dMo-
™MEY0mab  3m0aMmydnbs.  LabLsdoMmmMA
LoLEgIMOL ELLOYMYONL Bobogdn dogmomo
bL3-0L 535 AybmBy s dob Loxzydzgmdy
dL3O3MEYOYML JgYBRMES Md30L7REMYONL
0033900 1 6oby o 6 M30L 30007 dbY-
39, 00nmabob bLoagomogm LabodsMmmEML
2021 6gnab 9 dam@ab gobohgbom, MmImons3
LobodaMEMMA 30Mo Edbsdo39 3bmM bLL-
3-0L 11, 151-9 gbmom gomzsmobbnbydymo
©o60doymab ggbamob b0dboo Tgnbybo-
M9demmonb dm@ngnm Aonbodn, LoLygmab
©oLYOYMgo0Lb 6oBoendn Toymoms, MMT Eo-
000d00g0gmon  goMmgdmgonob - 3gbamab
60db0m d996ybomgdamdnb dmdngzob oMmbY-
0mMmoOnEsb godmadwnbomg o LL3-0L 53'-g T3-
bomom gomzamobBobgdymo dmmbmgbgdab
Logznd3zgmdy, LoLygmab bLobgE o dmMds
3o060LdM3Me Ma30LYBRWMYd0L om339ms 1
Baobo o 6 M30L 3000128
999mombndbymon 3Mogdhngnbgob gobbbge-
39000, m00mobob bagomagm babadsMmmnemb
2021 6enab 15 m9dgMm3zmab gobohgbdon, Mmadg-
oo d99bgdms LogdoMmmzgmmb bLL3-0bL 117,
381" 9gbaab 1-gamo 6sBomoc (bsdo g30dm-
©0), bb3-0b 117, 151-9 dbanab 89-2 6sBomab
20 9393969H0oom o bL3-0bL 117, 151'-g Igbenab
09-2 6oboab ,,3“ J393369H00 gomzsmabbo-

27 nodomobob bogomagm babsdsmmemmls 2021 §enals 5
0509M3mal gobahgbo.

28 nodomobob bogomagm babsdsmmemls 2021 §enals 9
9oM&ob gobohgboa.
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6903m0 ©obsdoygmgdnb ggbagmab 6ndbom
d996yboMmgommonb dm@nznm Ahawgbob, 330-
nbymmom, Mmd Lobodosmmmmd ndbzgms
3009bnbAggdMmMdNL odsddndgdgmmo goMyg-
0m900dYg, MdEs oM ZobdoMmdo, My gozmyg-
B0 3Jmbo 08 goMxgamgosb Lobzgmab gob-
LadM3MOL LO3NMbdy AbygEMONL ghHoeddy.”
03039 (H9609630d godmngzgmo modngaboL
Logomogdm bLabosdommngmb 2022 Gaob 6 o3-
Momob gobohgbnm.*°

0o0mabob  bLogomagm  bLabodomnemb
2021 6eab 01 d3Mognob gobohgbdn, MmT9-
moE d99bgomeo bogdommzgmmb bL3-0b 156-
9 dybmob dgmMmy 6sBoaab L0 3933967 om
39m35mnbBnbgdymn  obodoymalb Aowyg-
bob, dboMyg08s Yo3ME goboab xdgdHm-
0M030 goMmydmgdgon s dH3039073mydg00,
3afmdme: dmbdgms A39690900, d98mb3zg30L
3030™M0b omM33mnyMydob mJddn o odm-
mgoymo 6ogmagho dh303g09mydgoa (My-
mogoymo  mohgmohyms), o93bmsb, OMo-
mMEY0mM0 3MNMYos BoaMmagbom dMmomb.
LaLFIOL EOLYOYMYOAL Bobodn TMLODS-
M073 ygMmoMgods goodsbznms bbz-ob 53-9
Oybmby, doMmmomons oM 3bLYbgdns LLZ-0L
53" dgbaon, oydge dogomoms, MmM3 odsddn-
09090 goMgdmyds oMLHOMOL MgngnyMmn
d996yboMmgommonL boboo o gabyLodmzMs
003009BMYO0L 333900 1 BNLY s 6 M30L
39000, M3 Adgmzsms 30MmOnmsE, 2 6enab
390MmbLLYEIMO 30N>

000mobob  bodomogm  bLobodommemb
2021 Benab 25 9330LHML gobohgboom, MmDg-
o3 d99bgomes obimMndnbognob 8909339
oo bbgo 603600 Logdommzgmmb LL3-0L 156-
9 Odybaob 39-2 6obogmob 0" 9333369Hom,
LogdoMmmzgmmmb bLL3-0bL 126-9 dgbenob 30Mz9-
om0 babomom @ bagdoMmmzgamb bb3-0b 151-9
dybanab 1-9m0 6obomom sbodaymydab Ao-
9600, Labsdommnemad dmhnzob ngbhoyn-
30M900LsL Abg39MMOsd0 dnomm OMOMEY-
00bL dboMmob dogMm BoMIMaabomon dg8wmyg0

29 000mabol Lagdomagm Labsdsmaeml 2021 Hoamolb
15 01g0gM3moab gobshgba.

30 000mabob Lagosmagm babsdsmamamb 2022 Hamol 6
a3l gobshgbo.

31 000mabol Lagomagm Labsdsmoeml 2021 Homob
01 s3fmngmobl gobshgbo.

0(h30390mM90900: dmBAgme A39690900, 99-
L3gMHBOL EsL33bs, 098mMb3zg30L sgnmab
©3mM35mMngMgo0b MmJdn, MmBHMLYMIMYd0 O
30009m AabobBgMmgdn, MMAMgdni3 sabhyMyod-
©b696 IMAboM goghHmMOMng goMmyadmgdsb o
©o60doymab Aagbalb dmdozabL. Labygmob
LObyE O BMTOE gobyLOdM3zMs Md30LYBRMY-
00L 3033900 6 M30L F39NM o F3Mnds 2500
mamnb mEabmodnm. Lobygmdy dbLygIM-
00L EMML LabLodsMmEMA dogmoms bL3-0L
53" 3xbanab 99Lodg o Fgmmbyg Bobomgdom
390033mnbB0b9O™ MYzxmMnMydodY.>2
mo0mabob  bLogomagm  bLabodommmb
3ob60Anbdn, MmIgmolg dggbgdmes bLL3-0L
155-9 dgbmom Bom3zomobBnbgdymon obo-
dogmob Aonbol, dmbodsmmmyg bogMmormE
of dbzgmob 03 dH303909mMYdx0DY, ModY
©oyMmEbmdnmsil dmbes 3noMab dbyo3MEY-
05 (gobshgbo Lym LLE 339MEL dMmnEe3L),
39063oMmMgdymns dbmmme ob goMydamgody,
Mmd dboMygdn Loozmm oM bENsb Logdnb
xR3JHMOMn3g 3oMgdmgogoLb o BoMIMEEg-
oo 3H303909mMdg0L - ,,dmfdgoms godmgn-
mbgnb m4d900L, 30hob 00303900b0 o 30ho-
on Abhgznb mgab e bLogdgdn ohbyoye Lb3y
38Y30h 08303909090900%, 89LodsT0LY, 09-
3dmgogmns 030b dgxsbgds my My d(H3039-
0ymy0900 3MLdMOES bLogddgdn, MMAIgMo3
9039Mdmgo0b am@H03L ooobHMyds.=
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ABSTRACT

All human beings are born free and equal in dignity and rights.
The fight against discrimination is recognized by the Constitution of
Georgia - “All persons are equal before the law”, any kind of discrimi-
nation is not allowed. This is emphasized in the principles and norms
specified in international conventions and declarations.

The obligation to study the discriminatory motive within the
framework of the full, comprehensive and objective investigation
stipulated by the procedural legislation rests with the law enforce-
ment officers, and the court is obliged to administer justice, to make
a summary decision based on the evidence. In addition, it must be
substantiated.

According to the legislation of Georgia, to convict a person is nec-
essary to have a set of evidences that would convince an objective
person of the person’s guilt. In the case of a crime motivated by hate,
it is additionally necessary to have such indicators - evidence, which
is necessary to confirm the existence of the motive.

National law, which is in full compliance with international law,
requires that the summary judgment passed by the court and the
type and extent of the sentence applied must be justified. The court’s
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verdict should give any person the opportunity
to get information on what evidence and why
the court made this particular decision.

In this paper are discussed the indicators of
crimes committed with the motive of intoler-
ance based on discrimination and the types of
evidence to be obtained based on them, as well
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ECtHR, Case A and B v. Georgia, no. 73975/16,
10/02/2022.
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Decision of the Supreme Court of Georgia of
June 24, 2014, N°230AP-13.

Judgment of Tbilisi City Court of Febru-
ary 5, 2021.

Judgment of Thilisi City Court of March 9, 2021.
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96m363ma bobsdommenmb
6090593300@36360

LogdoMmmzgmmbL LogMbLnBHyzomM Lobods-
Momm, | 3mmggang, 3gosbyzghomaody, I1-2,
N1/1/548 bagdgdy ,LogdoMmmzgmmb dmgs-
magg B3Mod dngdodg bogommzgmmb 3ofM-
my896(h0b Bnbsomd©9a”, 22/01/2015.
LodoMmm3zgmmb 399609b0 LoboTaMEMbL
2014 6@mab 24 0360b0L N223003-13 3obohgbon.
0000bob bogjomogm bLabodommngmb 2021
6ol 5 mgogm3zmab gobohgba.
000mobob bagsmogm bobodomomemb 2021
Banab 9 dom@nb gobohnbo.

0000bob bogdomogm Labodommngmb 2021
6eab 15 ;mgdgmzmab gobohnbo.
moomobob  bojomogm  LobodaMmmenmb
2022 6anob 6 s3Momab gobohgbo.
000mobob bagsmogm bobodomomemb 2021
Banab 01 03Moab gobohgbo.

0000bob bogdogmogm Labodommnemb 2021
B6aab 25 5330b¢HML gobshgbo.

0000bob bogjomogdm bobosdsMmamgmb 2019
Beob 05 bgghgddMab N1/3828-19 gobohigbo.
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oLOd(), HMB3M®MEB 306030IM()
LOLLEDNBLOASGMOI2IOMNS()
30LJbNLA3JOLMBOL
LOBIA3IL() (LOIMTGIMMOLM)
Q6 IMM3bJ()
30b(MNBIRIOT(MBNL 0B6OL()B()

bogmmdg gycmoodzomo
30830b00b bogtomodmtobor nboggtbohghob bodotrorcnob
bocomgdorm 36r0mg60000b bhogbdho

JoLOMAIO0N

Ldg3b0gMmM b63IMMANL ™M7xdodHngs dJHPsmyMny, MmgmMma
LogMmmadmmobm, oby gmMmMzbym 306MbAEydMMOadn. bobbanob-
LadoMmMgoMmngzn 3aLybobadgdmmonb dnbodomyma sbogn, gbod
0b dm3aMm0, MHMIMNEIBSE oMILMYMBMM33bmMy dndomm Lobg-
mdbogm nbygob moznbo Mx3mgboymo mmbobdngdgdob sdmgady-
©900L. d9Lo0sdNLOE, 3603369mMmM30b00 03330M3® 0ymbL -
M933mnmgoymoa d0bndomymo obogn, MmMA3 mobbzgmMmadn oymb
0MLMYMBMM360L domM-gbogm-bmEnsmymM dgmdomgamdsLMSO
o 300mBg3m 0g6g9L LoLbEOL LodsMmeab d0B690N, Aoyboenn
©0603079mMab gosbomndgo0b 3gmbom o 83sLMO6, 093900myM
0gLbhognsdn LOLEgmMob dmagama Bndsbn, MmgmMoEss, MabmEns-
m0doEno-MydnmadoEns —3nombgzamn nymb. bhodnodo gasbomo-
990909, 0 MMIg0 sL3NESD bEgds vEdNsbnb 3nMmzbgdodn
Aoabomon gd9n0900b goobomndgods, Mo 3nMoadnm 30380M3Jn
96@s aymb 30603smyMmo sLO3MOMNZ0 DMZMNL B7LYOSLMLE.
0000LmMob, dgamgdgmas bagmmadmmabm Togmdgdn ghmzbym
3906mMb3admmOosbmab. yygmobomgdns, MmMI LogdoMmm3zgmmb
Mmyommosdn ©sabgMmanmons obyomn 960d369mm3zeb0 0bbLHODY-
Hho, Mmgmmogos Myxgmamgody, MmIgmoz MgognmMgdnb gomgdy
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of Hm390L 3060domyMm sLY3BY J390Mmm M-
LDgog  sMAbLmMYMBaNM3gbgdl, MMIgMmY
0096 ©9300309M0 J090909005 Aogboo.
6odMmmaddn gMmmMBobg0mMeb MMEN3YMI@AY
©o393d0Mg0m0n  sMbMmymMBmM3zbob bob-
baobbodommmgdMmogzn 3obLYbobBZgOMMdNL
3963LodM3zMgamn Lognmbgodn, Mob d98H3E
3obbomymons 9Mm36mn 306mMbIEYOMMOY
o bogMmmadmmobm dngmagdn. 6oh3969000,
0y Mom9b 8603369mm30608 093900myMo
0gLbhoEnob gobznmamgdobmzgnb smbndbymao
bagnmbab LEMME dMJBs/ goobamndYOd ©o
©sb3360L bobom, BoMIMAgbamos gMm3zbymon
d0gmdn00L bagmmsdmmabme Loy3zgMNgbmE
00hAbggm 3Mogdhn30LmMob dgLodsdnbmody, dom
I0mMm, obyjoo 0860d3690mm3s60 abLAHOM -
Hob oMmMbgomonm, MmgmMogss - M9ygMo-
M900, MomoE, ghmo dbMng, Lobgmdboxm
M9930M900b goMgdyg oM HmMm3zgdL ©I309(30-
36 939390, dgmMyg dbMng 30, LodmTszmE
3M939630ma® dbnbL sMabMYMBM360L
M9bmMENaNdBIENS-MYad0mMah330sD.

LYI3396dM LOOY3IBN: dbV3N, 073960eMYMN,
300babAggd MM, MYLMENIMNBI3NS

ddbada™®0

093960myM0 0ybdhogns (Juvenile Justice)
0MLMYMBMM3z3600 oMM ALOFYMYdSL
39obbdmob. bohyss ,09bH0E0s* 393hoLbo®
3960d0MmHg0s, MmgmmE doMmnmaAbogymgde.
dgLobodnbo@, 033960myMo dommmMALozy-
™g00 0M3M3abg0s, MmammE sMobMmymbenm-
3000  FoMmOMALoFYmMds.!  093960myMo
0gbhogns  Asdmysmnds odgMmogzolb dgg-
M50 dhohgddn o dnbo dndobo nym do-
Mom3LoFngo0b MmMmdabedy dmbzgoMmomao
dMoLMYMBM3b900Lb ©oE39;? 30Bbs 0bo-
bogs sMabMmYMBmzebmomznb 0bongon-

1 ombsdzomo, 0., & dgMadg, 3. (2009). sMmslifMnym-
fenm356ms domomdLaxmadal byzncmbgdo. Lods-
Mmool gyhbsmao. 2, 35.

2 0J33. 35.

oMM LognMmydxody ImMZgdymMn doM-
0mdbogymgonlb 99003009000,  FMo39M0
0dmEobs nym LAYMBEMMZobMOgeb gobbbge-
390300 bHobaMmbgdnm gbgmadmzabgmom
0M3LbMmYMBmMmM3z36m0 dndomm.?

LogMmmedmmobm mgqjbogmbgddn ,0339-
BomyMmo oybhogns” gobdomdgdymos, Mm-
3mMmE 3obmbms gmomomoamads, 3mmohnzgo
o 3MmEgyMadn, MmMIgmoE ©ogze3zdnmyg-
0ymons bobbeabbodommmagdmogzn 3sabybob-
0390mmMo0bL sLO3L JnMBgym 30Mx0Msb, Mm-
dgmmo d00sMmmoE dndnbaMmgmob bobbmab
LodoMmmomom  EOMIzYMNMYd o bLogn-
mbgon, 30bmbIodmMmOy, MmdgmoEg 0EssL
900 0bhgMmgLgdL o 3obmbom dnboggdym
I8mWY090L.*

0MbMYMBMmMzabms oM Abogymg-
00dn 303603d369mm3z0b69L0  Logonmbos bob-
banabbodommnmgdmngzn 3oLybobAggdMdNL
90603smyMmo sbogn (MACR), MMIMNEIBS3
06yg0s 30Mab 30doMmo LabgmMAboxzmb My3-
Mmaboymo dmdg00L odmMJagads. gogmmb
3969Momymo sbysddmgob dngM domgdymo
00303000 Jx8MIosMs 3Mb39630s badL PL3o-
dL 003039000m30L L3gENOEMYMO aMabhng-
00bL oMLYOMOSL, MMAgmo dmMaboEos bob-
banabLodommmgdmagzn 35LybobAgadMdNL
obog3n, Md3 09339Mo Y6y gobnbodmzmmb,
Mmd 030 0035m0bB0BgOEAL TMBDsMEMY
90mE0yM, 396(hsmyM o 0bHIMIIBHIsWYM
0mydb0xzgdmmOosbL.> bobymadbogmgdds 6o
390033mMnbBobmb  oMILMYMBM36900LY
o bYMBMM3zb690L dmMmab gobbbgzezgdgodn,
Mmd 09396smyMma 0gbdhngns mMmogbdhnmgdy-
@m0y 0033305 MaLMENOMNDOENVDY O dMY
900 3LV o Foo Fndomm dPMobdnyoody,
306000006 sMoLMmYMBM3zb900 IMbByzmon
39(h93MM0ss domn gnd3xMo s bogmem-

3 dobsfmmomandg, 01., (2020). stsbfnmfemm3sbos do-
Mo 3LSXYEgONL HomIMAMdNLS s gob3znmamydnls
abEmmoym-badstmongdmnzn sb33JB00 (dgesmy-
0000 5bseM0Bn). Ledsmorgmal JyMbagmo. 1, 256.

4 Britannica, Juvenile Justice meaning. <https://www.

britannica.com/topic/juvenile-justice> [6mgnm

§3c0mads: 7 y390807Mn, 2022].

Convention on the Rights of the Child, article 40

(3). <https://www.ohchr.org/en/instruments-

mechanisms/instruments/convention-rights-child>

[omm §3comBs: 7 093780960, 2022].

(8]

bLaMAy gyenad3z0mn
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309M0, 90mEnYMo s gmbydmngn gobznmo-
M900©sb godmawnbomy.°
LobbeAbLsdsMOMgoMngn 33LybnbLABgYo-
mmOnb dnbndomymo obozn ©I0shH00L bLo-
39600, 3060006 0gn 3M3ONbnMyOYML©
afmob MmgmmE bgbbohoyMmo, sbY3y sMLEM-
Mo 0bhgm3MmyhaEnnb, gedsmbnzqgdnbzgbd do-
©M930mM0 o 3000950006 o393d0M707 MO0,
39Mdme, LYbLOBHOYMMONL FobTomMHdnbLLL
300009096 3g0My obognb 003d3900L TogM
Aogbomo obsdoymgonlb bLEHIHOLHNZDY,
Mo3 909339MhM 30LybLb ndmyzs LOLbEAbL-
LodoMmgoMmngn 3oLybobAggdmMmMoNL To-
6030myM dLO3Mb o333dnMgdam. 3MLEM-
Mo 0b6hgM3MgMHoEns 3ogaomns n8339MC,
Mmd 0939bomyMma 0oybdhozonb smHLOL LEM-
Mo @oodMyds 3603369mm3z0b0s, MMI b
0Mdd abxedy mMmngbhoMmgdymo o dobdo
3hommobhghym MHmmb 00030dmMOL gobMmo-
©900b0 mmbobdngdgdn; godom®Mnzgdab bLo-
3000bo 3sggonmony, MmammE sbogmob o-
39300M90mon  3sbybabAggommonb  BdmDy,
MmImob d0bg300mo3 domomn 86 damn
bobbaobLsdomMmEydMn30 30LybnbAg90-
mmonb d060domyMmo sbogzn obLodmzMasz,
07 30b9bnbAggdMmMdNL Mo boby og30LAMHML
dMLbMYMBbmzebL. doomn  LoLbEOLLSTS-
MmomgdmMngn 3obLybabAggdmMmodnlb d0bndo-
™MyM sLO3Mb o3zezdnMmgodnm bndbogb, MmAD
qLoo LadMZeMYdsdn 3MLYOYN dLOZMOMN-
30 dm30M0, MMEILeE oMaLMYMBmMmM3690-
0o 6o 03MEbgb gobLbze3g0s LEMMbLY @
0M3LBMM Jagg090L dmMab.’
dMeLbMmymMbem3zbob 30LybnbAZgOMM-
00b 90bndoyMmo dbogob obgbgds o3o-

380Moymos  obHMMoym ©s  YAHYMYW
3MbHadLH™b. dmoz30M0ny, 0039300 Zob3zn-

6 Justice for Children Briefing No. 4, Penal reform
international, The minimum age of criminal
responsibility, 2, <https://www.penalreform.org/
resource/justice-children-briefing-no4-minimum-
age-criminal-responsibility/> [0mem §3comaBs: 7 3-
3900960, 2022].

7 Cipriani, D. (2009). Children’s Rights and the Minimum
Age of Criminal Responsibility: A Global Perspective,
Ashcroft, 11 <https://www.taylorfrancis.com/
books/mono/10.4324/9781315571584/children-
rights-minimum-age-criminal-responsibility-cipriani>
[omem §3comBy: 7 093900960, 2022].

03M900Lb Emby ndgzs My oMo bobbmoab-
Lodommmgomongn 3sabybobIgndMMMONL goo-
BM900L LOdYOMYdsL dobo 3bHOLMENsYMO
939300 300sMM.2 05303900 S IMBIM©YON,
00000 0bY3NEOb BodmdnboMmy, Zobznmo-
M90000 @obLbb3e3wg00sb JRMMLYONLLZS,
d9LY0ddNLYE, Fom dndsmm sMLYOYMO ToM-
00dbogymgds dImMmggdxmn 36y nymb M-
300mMMo30d-MaLbMENdMNdY(30009.° 0O
bobno smosmgdymaos, MmMI dznMgbemmzabads
003039000 oM Pbo ogmb 3oLybo Mo3006-
00 Jd9090900L godm 3obmbolb 6060091
003039009 dmMmaggomo doMmmmILOFYg0S
LOYMBMZ36M03800 gobLbbze3z0M™ dngm-
090%90 ©o®ydbgoymon, Moasbol 003030,
dobo ®ndozyMmo s gmbgomozn LNAB0GNL
399m, bogomMmmgdL 3obLOZYMNMYOPM E3SL
o BMYb3sL.T

LobbeAbLsdsMmMgdMngn 3sbybobABgyo-
ommoOnb dobodomyMmo obogznb ©@abybgdabLLL
39m35mnbBnbgOYmM 6o 0gd6obL 003030
JIRmMgosms 3manhghob d0gMm ©oagbnmo
yzgms x396wsdgbdynmo bognmbon, MmamMo-
309, 30M3gem Mnagdn, 0533300 LOY3gMHLM
nbhHgmabob 3MomMmohgbHymmonb 3Mobizndon,
MmImob 00bbodooi3 BHMmonEoymn Mo3-
Moboymo mmbobdngdgdn AsbsE3mMgdymon
9600 094690 dEagbomn doMmmmabogyma-

8 United Nations Standard Minimum Rules for the
Administration of Juvenile Justice ("The Beijing Rules"),
Rule 4, <https://www.ohchr.org/sites/default/files/
Documents/Professionallnterest/beijingrules.pdf
>[dmenm §3omas: 7 093900960, 2022].

9 dobommogandg, 0., (2020). sMmsbmnmHeanm3zsbms
0o mALaxmMgoal HomAmImodnls s gobznme-
Mool obEmMmoym-Lodsmommadmoszn sL3JJBJ00
(8900Mmgdnmn sbogabn). Lodsmorgmal gyMmbomo.
1, 255.

10 Penelope F. Brown, (2018). Age of criminal
responsibility, 2 <https://www.researchgate.
net/publication/326066014 Age of
Criminal_ Responsibility?enrichld=rgreq-
e09eed4d4f7a717932c6cdcbcc7367c49-XXX
&enrichSource=Y2927XJQYWdIOzMyNjA2N
jAXNDtBUzo2NDI4NjY5Njc3NjkwOTZAMTU
zMDI4MjgzNzc2Mg%3D%3D&el=1_x 2&
esc=publicationCoverPdf> [domem §3omds: 7 ©339-
d0gMmon, 2022].

11 30amsdg, L., GyMogs, 3., (2021). 053830l PBMIOSMS
3meegdLbol Lobgmaddm3sbgmmm 3m3xb@efn. cdaon-
b0: 3o0mAEgdeMmOs ,,09M0bEYOL Ladystm”, 19.
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906030myMmo bobbaobbodommemadMngzn 3o-
LyboLAZgYOMONL EJLYBYNLNS 14 Bgma, MO
Bgdmm gobznmamgdymo dbEgMMONESb Fo-
dmdnbomy, 39Mdme, dmdsMENL Hh3060L go-
63000M500L 3gmboom, oy Mmamm smagd3saL
0L 00gMm Aoaboem 939390L, dob dogMm Ao-
©gbomo gdggoob goobsmadgdnb gymbom
LAY MobbzgoMadns dob gbogmmmagnym-
}0doMmEMgny M gobznmamydsbmab.

abad0, ;mMaMmB
IMILMIMBEMMM3a601
bOLLEMALLIFIMAIDJBMNO30
3abJbNbad LM MBOL
80dMamNOBb33™0 I
mJIBIMOMIBdNLOI3OL
d%u6d36MeN0N
dMBJI3ICMMdI

bodommzgmmadn dMLMYMBMM3ebmMd
90603smymo LobbobLLTsMMNEMYdMNZ0 3o-
L3boLAZgYOMONL dLO3NL oMy, 3MbLYOMOL
0MbMymMbmmzabos Mgxzgmamgdob 6abo,
Mol nbmgognymn Logombos o 8603369-
mm3zobns 00 3gombom, MmMI Lobywmdboxm
M9030M700L goMmydg oM Hm3z9oL ImdsMEmMY
03 sbOgMOMNZ Jo(haammasl, MmIgmboi 14
Baob oM oM08b, dEe MOYmo J39300 go-
dmnMmAg3006. smb0dbyamn bLognmbo oMmyg-
3gmoms bodommzgmmb dmazmmonb 2019
Banob 31 ©93990M0L N2681 EoEagbomgdnm,
M00d3 ©3IH30E  3MILMYMBMMIZbmMY
M9xzgmomydnlb B6gbo, MmImab d0dobos 0b6-
bodsyMo o 3MA3mgdbymo dnamanb
3%00 Moymo J3930L 3gmbg sMabMmyMbenm-
369000 LMEosWNBIENS, MaLMENINDIENY,
M9a00mahoEngy, ©abodsaymab 3MH396300.%

35 LogoMmozgammbs dmo3Mmonl 500330000
Ne681 2019 ol 31 93980360, omsLbfym-
fonm3sbms  Myxgmomgdol Habol sdB303300L
dgLobgo, <https://matsne.gov.ge/ka/document/

M9x3gMmoMmydnb 397960030 dgbodmgdmmosh
0d@g30 ©absdoygmab 3MY396300L, sM3bo3o-
HodMmm Labggme sbMmymgdnb Babobe o
3Mm0os300Lb bLosggbHMb Mgxygmamgdab 396-
Mo 3MmzxMobhymob 30gMm goodnbodomm-
©9L: ,,0) 7-006 14 §osdeg hoyon Jg30b 8gmby
ohobhyofiomgabn, hmdonb dndshomoi eobodY-
090300 39hogenb bBobeshBnm obBIhE0V
bogohmzgomb boboebab bodohmenb 3megdbnb
39hdm boffncom gom3zo0nbFnbgdycen Jdgeg-
00b Boegby; 0) 14-006 18 foodog hoyon Jio30b
dgmbg ohobhyofiomgabn, hmdonb dndohmo@
000007m90700 30hsyenb bsbeshBno evbBY-
hegdo 0060d0900b Aoeybs, doghod oh dmbeov
dobob gobhnegds 86 dhs0eyody; 8) 14-006 18
foodog ohobhyofomzoebn, hmdonb dngh eo-
60doy000b Aoegbs oh eoesbBIhes, doghod dnb
J09090080 033901908 hoyen J3g39“* ,haR9-
hohgdnob 3968hdn goesdnbodohmgodsb oh 99-
3900900h900 14-p06 18 foodog ohobhyofom-
3060, hmdonb dndohmoi eonfym gobhnegdnb
3hmggeghgdn ob godmBabnons 00039600900
30haob 0ho0e90onb d9gbobgd“> MaxgmamgodnL
396hMao 2020 Bemob 3oM3gemn 0363MNEO0
00MJ090o,* MMAgmoi ogdhHnyMam sbmMmEn-

view/4765155?publication=0> [dmmm §3mds: 7
0939009M0, 2022].

36 Logoozgmmb ggbgmommyn 3mminmmol 2020
famol 06 3s0bob Ne52-3 dMmdsblds ,Monmo Jig-
30b 3gmbgy oMmobfymHamm3zsbms Myxzgmomgdals
3mEgenMgddo Logomozgmmb 3mminmodymals
LodmJdgom nbLEGMYI00L ESTB303Y0NL glabgd”,
Mmommogd3g30L dgmbg sMsbyymHemmszsboms Myxy-
Mmofgdool 3MmEgeyMmaddo LagsMmozgmml 3Mmmin-
Mmo@nmob LoAmJdyem 0bLEMNIENS, Bmasn ©3-
010700, Igbeo 1, baHogmo 3nM3gema

37 Logoozgammb ggbgmommyn 3mminmmol 2020
famol 06 3s0bob Ne52-3 dMdsblods ,Monmo Jig-
30L 3gmbgy osMmobfymHammszsbms MyxzgMmomgdals
3mEgenMgddo Logomomzgmmb 3mminmodymals
Lodmgdgom nbLEGMYI00L ESTB303I0NL glabgd”,
Mmommogdzg30L dgmbg sMsbyymHemmszsboms Myxy-
Mofgoal 3MmEgeymyddo LogsMmozgmml 3Mmm3n-
Mmo@nmob LoAmJdym 0bLEMNIENS, Bmasn ©7-
01nMyd700, IYbeno 1, bafogmo dgmbg.

38 Logoonzgammb  ggbgMmomymo  3Mmm3nmModyMy,
(2021). osMmoLMmYMHaMmM3sbms  dsmandboxymg-
05 — famonma sbgomndn — 2021, 35 <https://pog.
gov.ge/uploads/cc0023c6-2021-wlis-angarishi-
arasrulwlovanTa-marTlmsajuleba.pdf> [omenm
§3c0mads: 7 y390807Mn, 2022].
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9m90L doLBY EO30LMYOYM BMZdgMOHOL.*¥

dMobMmymbemzobms  MyxrgMmoMmgdnbom-
300 oMALMYMBM3zbo dnhbgymons 7-0006
18 B6odyg obognb AMBIMEN. Lobbenob-
LodoMOMgoMnza 3obbobAgadmmMods 39M
©09300M7008, MPYIBIMY, MJagnmgds 0bygods
7 Banoob, 3g9Mdme: ,7-0006 14 §0od0g obo-
3nb 08 ohobhyofomzbgodg, hmdogomsb dn-
dohm900dni3 3m3398968ahn 9%9y90900b Bngh
00030790700 39hogenb bBsbeshBno pvEv-
bBIhegds Logohmzgomb bobboab bodshomonlb
3meggbob 39hdm b6ofnonm gomzgaonbfnbyodycn
40909000 Aonbo“

LIBO3IMBIMATINL
d33963d00b 803(MBEOC B
bOLBINLLIBIMOITIdMNO30)
30LJb0LAdIBMMBNOL JLASNL
3360bJBE3MAOL budNdIba0

LogMmmodmmMobm ©M3xydgbHadnb Mobob-
000: ,,3mb3963n0b 80Bb6g00bomM30L 0033300
NM30900 Ymz3900 oesdnsbn, Lobsd 18 fonb
obogb dnomfn309L, g 306mbom, hmdgoni o0
00303000030 godmnygb90s, nb Jhm sehg oh

39 2021 fHenol 31 g3900Mmal BogmBomgmdnm, 3Mg-
306300L 396@&MmAL, sMobads@ndmm Lolbxgmoms sm-
LMoL S 3MMOSEN0L ghm367ma LosglabEmL
MyBaMmofgdal 39b@MAn 3MminMmodnmal ogM 3o-
6mbmsb 3mbxzmagd@dn dymaxzn, 14 Hemodcg sbisznlb
34 stsbmymHmm3sbo 0g6s gowsdnbsdsmogdy-
oo — 0b. bogomomzgmml ggbgmomyia 3Mmgymo-
GnMs, (2021). sMsbmymhem3sbons dsmanmdbe-
X900 — fanoyo sbgsmndo — 2021, 35 <https://
pog.gov.ge/uploads/cc0023c6-2021-wlis-angarishi-
arasrulwlovanTa-marTImsajuleba.pdf > [d0mem
§3c0mas: 7 g390807Man, 2022].

40 LogoMmonzgammbs d;oe3Mmonl 50033000
Ne681 2019 ol 31 093980960, oMmsLbfym-
fenm3sb6ms  Myxgmamadol Habob sdB303300L
dgLobgo, <https://matsne.gov.ge/ka/document/
view/4765155?publication=0> [domem §3mds: 7
093900960, 2022].

41 Logomonzgammbs d;o3Mmonl 30033000
Ne681 2019 ol 31 093980960, oMmsLbfmym-
fenm3s06ms  Myxgmamadol Habob sdB303300L
dgLobgo, <https://matsne.gov.ge/ka/document/
view/4765155?publication=0> [domem §3mds: 7
093900960, 2022].

omF93L bhyoefomgo69000b° 4 Mg3mMIgboaEns-
do ombodbymony, MMA 12 65b 4390m0o, 35bLY-
boL3ggdmmonb dnbndomymo sbo3nL ob9-
L900 3MabL bogmmadmMmobme F0x@Hd 0 O
LobgMAIBxrMY0ds 36 gobogmMdmb dnbndo-
@MyM0o sLO3NL oMo YBRMM Faa dLOZMO-
Mmn3 ombgdy.©

0030300 JxMgosms 3mb39630s dnbndo-
ym obogb of 069Lg0L, MYIEsme, 89-40-9
dybaab 93-3 B6obogmob 0dsb bobmzb Lobg-
m30bxmgob osbgbmb dnbndommyMmo sbogn
o 0439 3960oMmho3L, my My 0gxmobbdgods
00603smyMm obogdon: ,hmdonb g390mmoi3 do-
Abyy0ens, hmd 00333900 oh 89ydonsm bobbonb
bodohoenb 306mMb38EYOeMONL ohm3g3e“*
0mbndbymon Lognmbo xMm dgho IMO-
3M9H0dYOYmos gogmmb dnbndomyMm LEHo-
bosmpym Bgbgdda sMLMYMBMMIZsbMS
00MmmaAbogymgdob gobbmMmEngmgdob dg-
bobgd 9.6. ,,3930676M BgLaddn®, MMAmML d9-
mobg 3gbmob 0obobdo: ,,nd bodohmogdhng
bobB9890dn, hmdoyddni Bnmgoyens vhob-
hyofiomzobmomznb  bobbeabbodohomogdhn-
30 3009bnb33900monL oboznb (36900, J3900
dm3ohn 08 vbognbs vh 3605 ngdbgb v0396000
do00%9 vehgyo obsidn, gdmanghn, byeongho o
n68909983009hn 3063003h900bL ©b3998900-
006 godmadonbohy“.®

LobbmAbLsdsMmmMgdMngn 3sbybobABgyo-
mmOnb 30603omym sLO3MOD o3e3dnMY-
00m 093M0 3odsmn sMbLbyOMOL oy MmMAgmo
3600 nymb bagmmadmmaobme oMo O

42 399MmUL ggbgmomyMmo sbeddmgal dngm 1989 femals
20 bmgddmal 3mb3gbiny ,,053030L YBRMYOIONL d7-
Lobgo”, 8ybamal 30M3gemo <https://matsne.gov.ge/
ka/document/view/1399901?publication=0>[dmmm
§3c0mads: 7 y39807Mn, 2022].

43 United Nations Committee on the Rights of the Child,
General Comment No. 10. 2007, para 32. <https://
www.refworld.org/docid/4670fcal2.html> [domenm
§3c0mads: 7 y390807Mn, 2022].

44 1989 fmal 20 bBmgdodomols 3mb3xbisns 053330L
PBmMI0700L  Jgbobgd  <https://matsne.gov.ge/ka/
document/view/1399901?publication=0>  [d0mm
§3c0mads: 7 y39807Mn, 2022].

45 8399Mmb 80bndsemnmo LGsbsmEma Habgdo sMmo-
LOYMHm3sbns  FomoMALaxymadal gobbm-
MEngmoal dgbobgod (,393061Ma §abgdn”) <https://
www.supremecourt.ge/files/upload-file/pdf/arasrw.
martl4.pdf> [domenm §3comds: 7 ©0g39003M0n, 2022].
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Mmdgmns Yy3zgmodg dgboxggmobo 3gMomon
dMobMmYmMbenmzbobomzob 3obybobdggdmmm-
00b goddMmyonb 3gmboom, mydgoms, gMmomo-
060 00M0 o0 3gmbom oM 3MLHOMOL, TogMad
0MLYOMOL 0033301 IBRWMgdsMS 3MBndghnL
N210 M93madgboins, MMAOL MdbabTooi
12 §00009 oboznb ohobhyofomzbalb bLobbon-
bodohmegohngn 3sbybnbdggoemods boghoo-
dmhobme nym90900 960 nymb“4e
LogMmMddMMobm godmEEOmMydnL gosbo-
m0®go0bob, 339MEL 3960 o333mom obym
LonbdHgMabm  bLognmblL, MMEaMMOEss M0g
Lobgdboggmms doamads, MmIgmoig bLob-
baaobbodommmgdMmogzn 3obLYbobBZgOMMdNL
obogLb 0033300 LNABNRNELD FodMINboMY
003960, ombndbymn dogmds omnbndby-
09, Mmgmm3 ,doli incapax” (3y6smm, Asno-
Bmb ©obsdoymn), sbY3g, MMgmMmE Fo013000-
36modngMY00dy odyoMmgodymon doamas.”
,0000b000b0BOh0g0OhN3n 09360 0033300
f0boomdpg3 00nd3900, doghod 0033300 oo-
060300390 36moo dgbodogodgons dbmomo nd
d90mb393000, 3 dhoeeyonb dbohy 39doyob
»J0hymb 3hg990x3ns‘, hmd 603330 oh 3gmboo
30m3nmi36mdnghgdyen, hmd dnbn 489090900
bghom®y0 bLodohmoQEohM3930b Hohdmoegg-
600“% 90030M00, Ianbogb, MM 0653830
000g358b dnb dngMm Aogboan §dggdsL, ngo
oM 3M0b yOMeMME 39JMAS s 303690M-
09, 0My3g0 LYMOMDYMA LadsMmmsmEsMM3]g-
390. 9mb0db63mon doamads 3Jmbo o o93L
0Mmohobymo mabodggmommonb 939y6900L.%°
090033MmmM909m™m0ns 08 J39Ysboms 3Magdngs,
MmmdmyonE bobbanobbodsmmemydMmngn 35bY-
bob3ggdmmonb d0b60domyMmo sLOZNL oM@
9.6. ,b0dboxNM” ByzghHabd VDmzmMyM sbV3dY

46 Justice for Children Briefing No. 4, Penal reform
international, The minimum age of criminal
responsibility, 1, <https://www.penalreform.org/
resource/justice-children-briefing-no4-minimum-
age-criminal-responsibility/> [dmnm §3comds: 7 g-
3000960, 2022].

47 3500am@mbo, J. (2011). sMobmymfmmasbos Bo-
MomALoxYmMgoal by3sbmbAgdemm MyBmmMdnl
Loy Adm3565mm B0000170700. 0533305 OE330L
39bymazngngoy, 29.

48 0g33. 30.
49 0J33. 29.
50 0J33. 29.

9390mo dymaxzn 30Mob bobbeEobLsdsMOEYO-
M03 35bybobAgn0MMOSL 8dndg bsdogmb
AogbobomznlL, MoE ©oyxd3909m0ny, 30600-
©ob 39339M0 9Mygabgzmathon 3Maghngs
©0L3MNBNbsENYM 3MIJHNISL 3YamNdgoL.”

0030300 y3a3Mgosme 3MAnhghds ©3330M
0030300 3om3036MO0gMx0SDY oIM30©Y-
0y d0gmdnovg d9dammgds  godmbods
o 030 9M3LYNTJEOMEO o dMI3MMZabmdN-
M90003® d90x3bY. 83330M0 FnEaMads gobo-
30MmogoL dgnMmg obognb ©93d3900LsmM30L
0d003 ©ob65dogmydnbam3znb LobbEabLYDS-
Momydmngn 35bybobAggdMMdaL s3nbMmyg-
0oL o gb 00393900L 33030 IMbLLLbTNL”
39M9dg Hhm390L.>

oo O0Mothsbygmdn 3oLYbnbAggOMMONL
obogn oMab 10 Bgeno, MoE d9003MMYOMLE
3030 dbV3NY, 306006 33 CMML 053830L
3060 oM 3M0bL 09339Mo gab3znmaMmydymO,
Mmd LobbEOLLSBIMOMYOMNZoE EOLFO-
©0 J0gmgonob 30dsMo 3obLyboLIZgxOMMOY
3o0hbgL.>

LanbHgMabms d3bHMIN0b 30b6MbTEAO-
Mmooy  3MIbMmYMBEmM3zbob bLobbAbLLLDS-
Momadmngn 3obLYbobIggdMmonlL dbozmob
o30300M000. gMmomn dbMmog, oMbLYOMOL
90603smymo sbogn, 3gMdme, 10 Bgmdg 939-
dmo 00333000m30L0 LOLLEALLSTSMOINYO-
Mmn30 3obybobAgndMMONL ©o3n0bMYdd o-
30390908 @, dgmMg dbMng, dmJdgaolb
»doli incapax-ob“ @mghHMmnbs, MMIMmab mo-
bobBo@oE, oMabMmYMBmm3b0ob Lobbob-
LadoMmmgoMmngzn 3obybLAggdMMds 10-EL6
14 Baodyg dbmeme 95906 ©o©390s, 07
3Mm3yMmahyMo osdh3n3goL, MmT v sboznL

51 United Nations Committee on the Rights of the
Child, General Comment No. 10. 2007, para 30.
<https://www?2.ohchr.org/english/bodies/crc/docs/
CRC.C.GC.10.pdf> [omenm §3comBs: 7 3700300,
2022].

52 3500am@mbo, J. (2011). sMmobmymfmmasbors Bo-
MomALoXNMgoal by3bmMbAgdmm MyBmMdnl
Loy Adm3565mm B0000170700. 0533305 EOE30L
39bymaznengody, 30.

53 The royal society, December 2011, Brain waves,
module 4: Neuroscience and the law, 24 <https://
royalsociety.org/~/media/royal_society content/
policy/projects/brain-waves/brain-waves-4.pdf>
[omm §3comBs: 7 037807360, 2022].
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003030 dnob dngMm Ahogbo JdggdsL s3bm-
009M90v. M3 99bgds 10 Benvdy 6033300
3obyboLAgxOMMOSL - gL oYd3z90gmny,*
Mmo3 ombndbymny 306mMb3gOMmMosdn, bLo-
33 80m0myx0xm0Ny 0dsdy, MmMI 10 BodY
obo3nb  003830L  LobbeobLsdsMEydMN-
30 30LybobAggdMmMds 8Yad3909mM0y.> ,doli
incapax-ob“ mgbhmabs 8608369mm35600
03 3gmbom, MMA 35LYboLAZxOMMONL goMyg-
dg o/ amAgL ob oMaLMYMBEM30b0, MMA-
™mob gob300m0Mx00b Emby, dnbo gmbgdmongn
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54 Davis, C., (2022). Law and Bills Digest. The minimum
age of criminal responsibility in Australia: a quick
guide  <https://www.aph.gov.au/About_Parliament/
Parliamentary Departments/Parliamentary_Library/
pubs/rp/rp2122/Quick_Guides/MinimumAgeCriminalR
esponsibility> [dmam §3omds: 7 093300960, 2022].

55 Children (Criminal Proceedings) Act 1987 — As at 11
November 2021 — Act 55 of 1987. <http://www.austlii.
edu.au/cgi-bin/viewdb/au/legis/nsw/consol_act/
€pal987261/> [dmenm §3comas: 7 093980960, 2022].

56 RP v The Queen [2016] HCA 53 (21 December 2016).
8  <http://www.austlii.edu.au/cgi-bin/viewdoc/au/
cases/cth/HCA/2016/53.html#fn3> [dmanm §3emaBs:
7 3700360, 2022].

57 RP v The Queen [2016] HCA 53 (21 December 2016).
10 <http://www.austlii.edu.au/cgi-bin/viewdoc/au/
cases/cth/HCA/2016/53.html#fn3> [dmem §3mBs:
7 93700360, 2022].

58 Davis, C., (2022). Law and Bills Digest. The minimum
age of criminal responsibility in Australia: a quick
guide  <https://www.aph.gov.au/About_Parliament/
Parliamentary Departments/Parliamentary_Library/
pubs/rp/rp2122/Quick_Guides/MinimumAgeCriminalR
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0009 9Mdx39Mn 39330 MY.*°
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oy, oy Mmdgmao dsbognEob bEgds 083-
dzob 36mongMgonL ndg30Mmn Asdmyomndy-
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90%69000L d0mby30LNZ30L 3M0L 360d369mM-
3060. 609MMAT0 ob0dbymny, MMA LagMmo-

esponsibility> [dmam §3comds: 7 09330060, 2022].

59 United Nations A/HRC/47/8 General Assembly, 21 June—
9July 2021, Report of the Working Group on the Universal
Periodic Review, Australia <https://documents-dds-ny.
un.org/doc/UNDOC/GEN/G21/070/43/PDF/G2107043.
pdf?OpenElement> Davis, C., (2022). Law and Bills
Digest. The minimum age of criminal responsibility
in Australia: a quick guide <https://www.aph.gov.
au/About_Parliament/Parliamentary Departments/
Parliamentary_Library/pubs/rp/rp2122/Quick_Guides/
MinimumAgeCriminalResponsibility> [dmmm §3comd.:
7 093700960, 2022].

60 Australian Human Rights Commission (AHRC),
Australia’s third UPR | 2021, The Minimum Age of
Criminal Responsibility. <https://humanrights.gov.
au/sites/default/files/2020-10/australias_minimum
age_of criminal_responsibility -_australias_third
upr_2021.pdf> Davis, C., (2022). Law and Bills
Digest. The minimum age of criminal responsibility
in Australia: a quick guide <https://www.aph.gov.
au/About_Parliament/Parliamentary Departments/
Parliamentary_Library/pubs/rp/rp2122/Quick
Guides/MinimumAgeCriminalResponsibility> [0omm
§3c0mads: 7 y390807Mn, 2022].
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dmMobmo domydymo 3Magdngom, 12 6amb
9390mm oM 36 0MbLYOMOL dnbndogyMmo
LoLbeAbLsBsMOMgOMN30 3obLbabIZggdMM-
00L vbo30n, 306006 37(3609M7x03d0 dMnoMy-
0Ny, MM o3 dbLo3nEob bgds Ahowgbom
J0909090%9 Yy3gmaedy dgho® gsdmbshymo
3mbpMmmmon o dobo omddolg mmgnidyMac.
LodommM3zgML 306MBTEHOMMOSTN, 83330M
oboge dnoAbagamons 14 Bgamo. oydEsms, gL
03sL oM 6086030, MMT 7-00000 14 BMYA Y 30-
Mmob ©3300309M0 93930 MgognMgdnb domdo
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ABSTRACT

The topic of the scientific work is relevant both in international
and national legislation. The minimum age of criminal liability is
the limit from which the state begins to implement its repressive
measures against minors. Therefore, it is important to regulate the
minimum age in such a way that it is in harmony with the bio-psycho-
social condition of the minor and to achieve the goals of criminal law,
in terms of analyzing the committed crime, and at the same time, the
main goal of punishment in juvenile justice, such as resocialization-
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rehabilitation, isachievable. The article analyzes
from which age the actions committed in the
person of a person are analyzed, which should
be directly related to the establishment of the
minimum age limit. In addition, international
approaches are compared with national
legislation. It is worth noting that in the reality
of Georgia, such an important institution as
referral has been implemented, which does not
leave minors under the minimum age, who have
committed deviant actions, unresponsive. In
the paper, the issues determining the criminal
liability of a minor are discussed logically, after
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which the national legislation and international
approaches are discussed. It is shown how
important it is to correctly perceive/analyze the
mentioned issue forthe development of juvenile
justice, and as a conclusion, the conformity
of national approaches with internationally
recognized best practice is shown, especially
with the existence of such an important
institution as - referral, thus, on the one hand,
the state does not leave deviant cases without
a response. The behavior, on the other hand,
is prevented in the future by resocialization-
rehabilitation of the minor.
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39M03909000b" LoabgbBmEgdom 3b3wgdoom.
obgmo gaMmngndgdab Asdmbomzsmdn ang-
boMEgds D6 MONL 60bVdMBIZ OO0
- ddmMmamyMmo goMmnggdgon. Lonbhgmgbmy,
Mo 06003690mds goohbns ®Mobodgmm3zy
LodoMmmamdn H6gmMOoL? Jgbodmms my oMy
o My Mmmo dgodmgds ngdmbomb 356 3nMmmy

39Mdm s3hmbmTnnb 9909350 IO go-
M039090%9? My 3dM3000507m™M090L 3b3w®7-
000 sdMMIMyM goMngg0g0006 ozezdnMmyg-
0001 bobodsMmom 3Madhnzado s bbge.

MmEgbeE 3LoydMmMom VO MOLDY, 3600-
369mm30600 3nb0dbML Fobo dsMO3Mb3MY-
H0%90ymo 36008369mmoOs o ab, MM3 7L
bo®yze s0LAHMIHPmM (36900L BoMIMOE]-
BL. Moaeb BBgMoONL/dmMmamab  (36905L
3MbzMmgbymo 860d3bgemmods oM o93L, 0gn
LodoMmmomdn gobndom®gds, MmgmMa ,,Loym-
39moom@E domgogmo J§3g30b bhobompn®
00mbob0dbogz00, MM 00300 b gobToM®H9O3
396 odmgzs gMmmazsmmasbn smddob LOdY-
oMo, ododhmad 3MagdhHozmb 0xMabHadL
bdoMmo 36930 bbgoobb3e BoghmMab gom-
30m0L6069ds, 03 MO30L907xMY070000 bymn-
ddm3obgemmoy, MmAMgdnmsEg bobosmyods
Bbgmods, Moms Tomydymo Fosbyzghnmy-
00 ©o30L @MmML oymb LSBsMOENIOMONL
993030m9b 0.

B6gmds/dmMmamo BsMIMagbb i3gbmag-
BL, MMIgmoE 5960 30093 30M39mm0 3mdohn-

300 LadoMmob d9J36odEy 3MLYOMO®Y
LOBMBOEMY0330. 39936 godmAnboMmy, 3o-
bmb3gdgmas sLBWgYMgdaL Y396 dnsgizns
9oL ygMmomyos, dnnhnbs sanmo 39Mmdm Lo-
domoaab bydnggdo JMmogmomMmdgodon.

596 300093 MmM3nb 083gMnsdo bgmdgszmmy-
™g00b 6sd3z0mmodnbL gho-gMmo 3Mobhgmo-
300 6oMIMO39bse BbgmdMn3zn bmMAIgd0,
d9Ls0sNLYE, bgmdgzmMymads B6gMoONL Lo-
B60boomdyam oM oo ymanmoym. ' Pacta
contra bonos mores — MM3sgmgdn sby Im-
0bbLyb0g0bgb BBgMONL LIBNBSIMTEH3ME®
©IY0Y™  goMngg0goL.2  baymzgmmam
3bmdany, MM MsbodgMm3zy 3MOOGBNZS-
30900036 B6gMd0L LOBNBSSMBIYzM goMn-
320900L 36900 30M3gmo LOGMIbggmNbL
Lodmgdomagdm 3mggLbds gabah3nEoe. ,39M-
dme, 09-6 o 1133-9 dxbmgddn o6 0MBBAL
amgymL (390mnann B69MoONL) g3gM©No gobo-
ah303o bogomm BybMogng (ordre public)”. 3

9L o 60db6o3L 030, MMT 0dody oM M-
LgOMOS BMMAgd0, MMAg0E 93 JBOJM Log-
309mb 900Ab93wB96 306MBAL O LOBMGS-
©mM90sd0 sd33000Mx0xmn dgbgymydg0nb
LoB0bodMBEY3ME. 88 dbMmng, Lonbdgmgbmo
0y My gobobomgdmes Jommygmao bLodo-
Momob obdmMmosdo sdmMmayMomymmodnb
3M0hgMm0ndo? 36 0mnbndbmb, MmA dzgm
Jomomym bodsmmamdn, sdmMmaYMMONL 33-
nbom, oM ®ojboMyds nbgmo dOLHMIIHY-
oo bmMmdy, Mmammog bLL3-0L 54 dybmaoo.
33b30900 3xmMm dgho I3dYabHzgMo bo-
boomab dybemgdo Lb3sELLL3S LodoMmmmob
dgaman, LoSE 3Mb3MIBIMN dMJBYEYOy,
dmMmomym  306mbydmab  JgnLodddMONELL
390m3nbomy, sdmMomyMmo oMmob dnhbgy-
0. 393900, ,JoMNMNLS O vBbIBYMNL
3900mM03MdMy o mnMbmy ginbzm3mbme-
300 336690bg0mo Lsdsmmamab” (Jsmaao-
3Mmdms badsmmoma) 1-gann b bMHYMLE
ddmMmamyMo, Myxmob LobnbsomIyam,
©obogdmod Logdg Td00AbY3L HY39mMs Go-

a30mMa0 y39mnsdznma

1 93¢ M333e0 3., (2009). Mm3ob Lodsmmsmmo (boasnd-
3am300), mdomabn, 83. 72.

2 Job&nMmos ., (2011). Lodmgdomogm Lsdsmargnals
Bmagon bafomon, mdomalon, 3. 354.

3 0J39, 83- 354.
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yo3ob. ob939, 3bzwgdom LyLLbBY domnsb
domamn 3MmEabhob oagbol od3Mdomoes
bmMmAgoL, Moasb donhbgmes, Mmamma
Mm59m0b LOB0bVdMBEIEM — ,09Jo-0MOPMSL
Ladsmamob® 92-9, 93-9 o 94-7 dgbmgodo,
»30b(H0630b bodoMmmmab 6ogbob” 116-9, 117-9,
118-9 o 119-9 Agbmgdo s bb3s. 0§9sb go-
dmdnbamy, bomgmons, MMA dzgm JoMmmym
bodommomdn dmMamnbs o bLodaMmoab
»0000003MMAMMOS”  goobamndyoymo  oym
3o06mb3gdmgdonb dngM o 030 Mobody-
©Mmm3g Jomomym 3gmdm bodommomdn dbm-
omE 93Mm3mo bodsmmmob MyEgIRENNL
dmbodmzombL oM BoMIMagbL.

Mmmammz gbmdnmny, LL3-0L 54-5 Tyban-
do 56gmodnb gobdh3nEgde Lodgmms 3o3dn-
M0sb Logommzgmmb godmymanb 9393
dmbo. smbobndbogny, MMA LojommzgmmL
bLM Ladmgomagm bLadsMmommab 3mEgdLbo ofM
39609(h303900 B6gIMOSL 03 sOLHMJHPMO
boboomom, MmammoE dob 093 Mg306gm
3M©gqdLbdon. bodommzgmmb LLM bLodmgomo-
gm badsMmomob 3MmEagbob 48-g Igbeo dbm-
MM 336MbmMab DMBao dgxLodsdm goMo-
390900L 00MNMMOSdY 076YgdM©S s oMY
Ladmaamygomng BybMmogbs, oy dmMmsagob
BmMmIg0D7. dgLodsdnbo, D6 MONL BMMTYO-
006 9957900053 M gaMnggonb godsmamagods 59M
300093 sbom dmbodmzgomb BoMIMoagbL Lo-
Jommzgmmb bodmdomogm 3mEgjbobm3nDL,
sdohma, 9330 x0amMNY, MNMMIYM0 G0dO-
3960 oy 0gMooymao 30Mo gaggonm dmyzn-
©mb 03, b3 yamymanm d9wg390L, M3
00 bmMm3sb IM3y3o.

obg Mm3, Bomgmos, my Madbgms Mmo
0943Lb ¥b6gmoMN3 obobgbgdL bLb3oEILb3Y
ommbs s bogmMEgdn. abHMMNNESb godm-
donboMmg, o3 Jgmbom JoMmmzgmo bombo
,0M006039 930mMbL 0353900

Jomogm LIdMZsMydadn B6gMONL Zo-
BLOZNMMgOYMN MMENESD FodmInboMmy,
Lodommzgmmb  bLodmgomodm  3mEggLbdo
90bo gobah303900L bagnmmygods gohbo, M3
bL3-0bL 54-5 Tgbmoo PBvMYb3gym 306mMb-
00909m™M3s. 99 J09009000 M33000 EVEIONMN
33mom0900 dmyhobs 3gMmdm LodsmMmmab
LY009gMHYOL, MMTIMYOLIE MO306 doENMY

3969m 30MEYOYmMgdnL, PB6gm dnbssMmbLAL
39M0390036 BoMImMImdomn dmmnbmzby-
00b  JgLMYmMgds/3TsYMBOMYds. YIRS
3930mMo09MNY gaaR3LYOYM 09690 0b Mb-
0930 3MmE9bgon, MG 00 J09gooLb AmM3y3y,
bogoMms gosbomndEgb Jomymanomn dgw©9-
39003 30M30ob gMmmo o dnmydym ngbgL
LodMmEMMM Zoabyzghs, BaMIMoagbb oy
oMy LL3-0L 54-5 dybandn Bb6gMdAL Bobgdab
d0bHMogHymo gabah3n3gos Jommymo bods-
M0omMaab30maMgoab bnodayglb, My bogoMmms
00 6mMAnbL abzg6s o dnbo dgdo doboe-
3900 00 3MMOMY3g00L Ladsbybme, MMAmy-
003 39Mdm Lodommnmab bdngdhgoLb BomIm-
9dmosm badsMmmydMng yMmngmomogoddon.

1. ®63Mad0LOI3OL
©1dabab0ad1363™®0
0J030bJdIMIdAB0N

ndobmgob, MM3 dmbsdsMmmgd bLogon-
obo LEMMOE GowodMmob o MYmM336¢ -
Mo goobyzghomagds doommb 0dob oo-
m0sdY, 3oMnggds oMmab oy oMy BO6JMONL
LoB0nboomMAggm, sEnMgdgmny, Mmd 36
03mEgL Lb3zsobbgzs dsbsboomgdgmoa/me-
30090yM90s, MmIgmozg B6gmMd0L Mobd7-
300. 969md0b/Ammamab Asdmysmndgdady
303m9bob obgbL Lb3oOLb3d GoghmMo,
Mmmgmmozgos A399mads, MmoMmgdgmgds o
hMooEno. doMmmmyg, dmMmommo oM sMmab
9hmggmoom dgddbomn 3gbmadgbo, Mm-
99moE 3909MmmbmTnymo o LOdYEITIME
d90gddbs. 030 @MMoo gobdogmmodsdn yo-
mn0EYOmMEY. dobo 9533Ms EITIM3NEI0Y-
oo @MmdY, MMIJMsb ghmooE 033MWMY-
00 dmMmamyMmo BaMAMEanbgdnEg - ob Mo
0Mmg sdmMmomyMmo oym, ©mgb LOHIWmLE
oM dgodmagds Asnmzommb sbgmo. Bogo-
oMy, 339M030Lb d99Mmxogm dbhohgoddon
dMBmgymgdnb 606 sxMmsdgMmozgmb oM
d99dmm 9LOYBIS s bb3zs ymzgmomoymo,
ymanoo bogdnobmodo gobgbmmzngmgdnbs
090M306006M36 gMmo, Moasb dobo gb
LogEngn PBbgMdOE dMngddgdM, MPYIEY
©@mgb sbLymn BoMAMEEgbo daM 3MLYOMOL.
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dmMmamymo 65MIMEa96900L 933 9Mm-
0000® 39M bgMmbady, sdohmd dgbodmmy
000g3sb, Mmd Bb6gmods/dmMmamo  3oM33g-
Jmbomo bLHshoggMmns.s ImMmamobm3znb
300093 gmmo doboboomgdgmos ob, MmA
bdnMo@ sdmMmomym Ji3930L (D6gmoab Lo-
60650md@gam goMmngqgdnb d9dmb3zq3nL go-
amgmgonm) bsbgEns  bLsBDMZsEMYdNLasH
o 0Mo dgLodsdnbo bHMYIHYM9gd0LEsb dm-
LEY3L. gb ym3zgmozy 9609369MM306 303-
doMmdns 3MaghogmbL ogmabHmeb, MmAmab
bogdg dgbodmms 6900LT0gM MML 0gbob
©039390M909mn B6gMOsLMSb. 3gMdm Lo-
domomob bgMmmdo g3b3zwads PBO6gM Lo-
®yd3mob dgmby goMngndsbn, MmMIgmms
dbbggmM3monE bdoMo bEJds x0BOZYIMO
30Mo/3mbhMma3gbho, MmMAgdsiz oM 0gob,
Mm3d 30M©o0mMagdy, MmMIgmoE Tob ©og-
30bMmy, aMob sdmMomymMo o bLodmgomo-
gm 3moggbo — bL3-0b 54-7 dgbmom - sbY-
00 gomnggonb godsmnmgdab Ladyamgdob
ndma39. 99M0go, 3603369mmM30608 dMbo-
dommmgb obgo Embydy 3gdmbgb dgbbo-
3o 6gmonb 3690y, MmMI 3MbzMabhym
Logddgdn goMmnggoob dboMmy a0bLOLL Zo-
mMEYOMY00basd, MMBImMnE gosEnmgoy-
™0 H69MO0L BOMEMOL. Bogomoma, 999-
6090b30 LOLYFIMOIMMA gfhm-gmo bLogdgdo
daMMoMmyMa/®6gmodnb LabnbssMAyaME
Aomgoms  bgmdgimymgoolb gMom-gMmo
©90mgds, MmIgmoE 0mzamobBnbydo
mmbymmonb o3mMdomzob dMmadob bgmdgs-
MYmod0b dmgadggonb 3gMmomeadn. ° goMmo
000bLy, IMbodomomglb LbgosLL3s dvghg-
00, 300 dmMmab, ,,00800560L JRMYdOMS O
doMmomo My30LYBRWY03Md ©8330L" 3Mb-
3963000 21-9 89bmo, 930MEYOYMOL, MMA
oMmadambm ogmEab sMLbyoymo dmMmamymo
69Lgd0, 9Myd9®, M3300dE nYmMbL Tomomo
BbgmoOMmngn M30090900L FodhaMmgdgmn. d9-
Lodsd0bYE, Bomgmny, M3dYbom 3603369-
™Mm3560 d3anmMo Y3030 dmMomb EM930-
bgm bodsmmombomamydado.

4 b101s 8., (2015). Lydsmorgmal ;gmmas, Mdamabo,
33.79.

5 Job&nMmas ., (2011). Lodmgdomogm Lsdsmargnols
Bmaswn bofoma, mdomabo, 33. 356—-357.

2. budamd1oM@( Oy B6JdMdI

Ladammomn o BHIMOS gMMV® MObsoMm-
LgOMOL. LadMsEmMgdsdn oMLYOMOL PMmo-
9600m0900, MLyE LodoMmmamo 396M s6gLMN-
3900, ™33z gb BBHgMOAL 69bgodL dgydemono.
0030mM0mo©, 930mMg0Ls s ddMOMYdL dm-
Mmob mzobdn dmgEg30L B9bgdL bmMAshnymo
0Jhg00 oM gobsdh303goL o vdsb ImMmoy-
Mo 306mbgon sMgagnamamgdlb (830amgdbs s
38momgoLb dmMmob 35hn30bE9ds s Lb3Y).
LoadoMMaby o IMMab dmMab 3MbyOMOL
MmgmmE gobLbbgegndgdn, obg dbLge3zLydgdN.
,0080hmoonb 6mhds o§9bhnggob vesdnsbmy
80h9806 939300, dmhoob 33hm 898ve 90b89-
hgbgdb 30hnb bydnggdB8aha bgds eo dnbo Ji39-
300 dm@n30“° LudsMMMYdMN3-901039MB M0-
M909m90903s 3300 3Mm3s LadsMmydMmn3
B9LByModNyosdn, 3MbBiMgbgme, 3MbLEHON-
H3E00b moMmydymgdsms bobhgdadn, dogMad
39Mdm bLodommomdn Tob godmbobhymgds
3m3s 00 bmMTn0dn, MMIMYO0E 305010 oL
ddmMamym/ndbgm  3oMnggdgolL.” Bbgmonb
39060(h303900 LodoMmm3zgembL Loadmgamagm
3M9JLbdn 09603369mmM3060 Lognmbos, Mo-
©3ob dmMmomon o Lodsmmomo s3bLHoL 0d
LoLYLHIHOL, MMTIMgd0E Fom goohbno. bodm-
Jomagm bodsmmmob byongdHgdn gedmyzsm
9aMadsmMgmodsdn smdmAbgdmmbab, oy dom
oM 99690m@om gde 366gm goMnggdgonLasb
03300 EoLOMBY35®. ,306Mbn 86DHMOYhydL
dmhoonb 896g30gh bobybB9goL, hmdgoni o-
0330h390000 m300000hnbnm bdnhose of300b
0909369000 30b3L0dM3hg0 0 AMBN3307hoe
ohobBo0nogh 890939008 53M0ZS, bamgmny,
Mmd B69MOoLY o Lodommamb dmMob 3o3dn-
M0 3603369mm3z5600. gL gobo 30B9d0 nTaby,
Mmd B6gmos LogdoMmm3zgmmb, ggMadsboob o
bb3o 939Yy6900L LodMmgomagm 3magbdo go-

6 b1nodns 8., (2015). Lsdsmorgmal ;gmmaos, Mdamabo,
33.79.

7 3Mmm33mamgmo 0., (2014). ggMmd8sbool Lodmdomagm
3m3dbo, LsLHszmm 3mdgbBofn, Mmdomobon, 3a3.
63.

8 Moka-Mubelo W., (2015). Reconciling Law and
Horality in human Rights Discourse: Beyond the
Habermasian Account of Human Rights, a dissertation,
Bosston College, pg.130.
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69(3030o. 03 bMmMTd0L goMgdy, MMIMYO03
03930 9©1dnsdblL Jgomnm B65-A39xmMgdsM
606000093 ©IOYMN  3aMngg0900LZSb,
bodmgomagm  3mEgdbo  LAYMBILMZDbHOSL,
0030367M IMM09MHMOJOL S MO30® dOO-
0006L T9(ho® OIMMEIOMEY, Maaeb 39M
0mMvg30M9d@s 03 6330h0M LodhysEnsb, Mm-
dgemdoE dgbodems smdmMAbgL Lodmgome-
gm badsmmmab bydoggdn, ©6gmdaL Lob0bo-
0M3H3M 3aMngnonb awgonb dgdmbgzgzado.
0603369mmM35600 LOTIMNVMbS S 3ETNSOL
dmMmob nymb demagMmo 3ogdomon, bLadsmMmomn
BE0MMOEIL MNOMIPMO YymRomo IJMoo-
9MMoO0nL gosbomndgdob o MM 306hHM
30036Y39hob (gobbogymmgdom 3gMmdm bads-
Mmoob d9dmbzgz0d0, Mawaeb bLYONYIMHIOL
3oofAbnom 3gmdm s3hmbmans, MmamMmE ©o-
9my30090mMmMd0L domoamn bomobbn). BBgm-
00bL 3obdh303900 bLagommzgmmb bodmgsmo-
dm 3mogdbdo LEmMy© 0d0b Bob60dbgdgMNy,
Mmmd Jomoymo LadsmmombBoMmImgds, 3gMdm
LadoMmmagnn, MMNgbHNMYOYMNY 3TN0
990 303d0Mob dmdgobobo o adysmygonb-
396, 80bm30L LodommmydMnzn JMmongMmom-
09000 goo30mMgdsLy s dnbo sE30L3YD.
dmmamobo o LOTaMOMObL DMFoO 303-
domo dgthom LanbHgMabm o Lowagm bogn-
0b0v. 933LMb EV393d0M 000 bodn doMmomo-
©0 dnoamads 0sMLYOMOL — 30Mzgmn, dmMomn
©o bLOdaMMdMN §M FNENIBMOLL dYsmNdY-
0L; 3gmMy, nbobo sMLHYdNMOE gobLb3o3w0
9003569000806 s gL, LadsMmamn O
dmMmomn 3/ sMab 9Mmnobo s 9ME godngby-
™m0s 9MM3s69000396.° ygMomydab ndboby-
M90L 339600369 TAMLBMYdS, MMIgo3
B30 H0Y, M3Eob 3MLYOMOL ymanmo ymmog-
MoMdgo0, MMIMYOLsE LodsMmmsmn o Im-
Mmoo gobbbze3z90MoE 869bMNZHOL, MPYIE
LogzMAbggmMabL o d9dgmd Lb3zs J39ybgddn
bLodmgomagm 3mgqdbdo B6gMdNL gobadh3n-
3905 30y000m oL, MmM3 dmMogn s bLodo-
Mmoomo 9Mm3abgmnbgeb oM oMol obEom-
3939030, mydzoe oM3 9Mmmnobmodsb gabab.
nyMooym 993609Modsdn bdnMmns dBMO M-
Momnby o bodommmab sMbydomn gobbbgoe-

9 61010 8., (2015). Lydsmomals ;mgmmas, ;mdamobo,
33. 78.

39000 dgbobnd. dogomomo, Mmdgmdb 3me
3ma0b 3dM00), 306mbo, maznbo bosbosmo-
o6 godmadnbomy, dmnmbmzgb ImMmAngosL
3o069MAgzmo 306050 Boobyzghomgdabs
dmmAnMg00ab godmdnbomy adbabymg-
00L dgbobgo, gL 30 oM T79LOOBT0d bagbab
B69mdoL 93hmMmbmMBnsL, MMAgmoE Tomgsb
dmombm3zL, MmMT donmb 35LbabAggOMMOdY
0030560 J0909090%9 o 00mJdgomb dbm-
oMo LogYMIMn Zoobyzghomgdnom, domo
0mgddggo0b adbobymgdnb dgbodsdnLY.”°
ambLYBMYOY, MMT dMmMagn s bLadoMmmamn
0Mbgodomo @obLbze3zwgds gMmmTsbgmab-
3006  Mognmboamymn  38909936900L dg93L
of BoMIMoagblL, Moasb Lojommzgmmb
bodmgomogm 3mEgqdbdo 54-5 dgbeo bLoby-
mbmEydnom: ,30mnmMbLLBNbSMI®IgM O
ddmMmamyMmo gomMnggosbn“ dgthyzgmagdL, Mma
39Mdm Lodommamn s VOHIMOY gMMZ33MO
»0000000MMIMMO96". Gommbmxymbob ©s
0gmobhob Mmbsme 3mMM3060L sdMom, Im-
Mmoo LOdaMOMgdMng dBMM3690080 dMLY-
00 MMEML MdadMOL. MYIE oMy oMM
dmMmamo 0033dmob oMmbydnm MmEbL bodo-
Momydomng 06Mm3690000, Mg ™M139©
LodommamnE 9M93s dmMoMyMm 306mMbyddo,
Mmob Bomgm ogomomboil BoMIMaagblL ob,
Mm3 bodoMmmomo gobs P6bgm ygMomngmom-
09000L B6gMOMN3o0 HMSbLBMMBsEn0L Lody-
dMJ0d — 3d30360L JBRMgOsMe §3MmM3YId
LabLodMNEMMA gfmmo bJgbob oMo dmMmab
Jm@mb06950s bmMTsmyMmo dnnhbno.”?
Ladmmmme, bEmMos ng3zsLb, MmT ,569-
MmO LOFMMOMANS O LodaMmmagn BHHMOL-
d0“® o0 dmMmnb 3603369mm3zeb0 3ogzdoMmny
o 9mm3sbgmab LobyLAHYONL dSIMRb3MY
00039 0930 ©o3omydymn. o3 dbMmong, 3gM-
dm bodommamb 3603369mMmM356 EAbBsMyxdL
1693L AMMamn/B6gM0Os, Maeb LL3Z-0L 54-9
d9bmab obdomydnm bLodmgomodm 3mEag-

10 Raz J., (2003). About Morality and the Nature of Law,
The American Journal of Jurisprudence, I, pg. 1.

11 8MaamM0s 8., (2005). bodshmsma, s3¢MMaBIB0 s
dmMmamo msbsdgmmsy Ladsmonmydmos 3mbBodo-
301000, 900330560 s 3MbLEGNGNE0Y, IV, 83. 89.

12 Bmndg 0., (2005). g3mm3nmo 3ghdm Lsdsmamanals
9333300 Logommzgmmdn, mdagmoaobo, 3. 214.

13 0gJ39, 215.
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bo 08 6935h0YM0 (SBMMIMYMN) 3oMNgx0900L
00m0MmmOnb Lodyamgdsb ndmygzs, MmMIgun-
s moomgyymo bobg dgydmgdgmaons, 3o0b6mb-
0009093 60boLBSM onM30eMLBNOMD.

3. ©63M60/8(MMIM( -
d()6ad360 0)J 8uMJBdI60
30MOJBIMIbI?

0600369mmgzab0s, gonMmzzab dmMmomab
30M@©J073mMa0000n bsboomon, nb, My 39 ©Y-
Oy, MMIgbsg ImMan/dbgmods 339-
30bMadL o, BmE dgdmbzg3ed0n, go3zmgbob
obablb 3gMmdm IMm0gMmomMdx0dg, Lonob
dm3nbamgmoL? B6gmonL  bLobBnbooMd®Y-
3M@ 3aMngqdnb dn0hbBg30 Logdom 3MA3myd-
Lymo Lognmbons, MOEESD, 306MbNLESO Zob-
bb3o3900m, 8oL 8603d369mMMdL 0M g3b3YdL
Bombobo® o 03 LadMTINL VEE]6s, MoMLE
3mb3zMgbym Logdgdn AMbLLBsMOMd b
0bgmadm3sb9mmL, Momns. oM EYOYMY-
0o, MMIgM0E 006 sbmogb dmMomb gobo-
bomgods, Mmgmmz ,0006080060 30mEydYMY-
00", MMImMOL gobabodM3zMamoaE bobnbo
BomImMAB Y0 88 LOgnmMbdy 306¢hoL dm-
LaDMYOOL ”bsbBo@, LodoMmmgdMmnzn 3o-
mMEY0xmMa0s 3oMmagebns, bmmm gomnzymo
dnbogebn, M@ 03sL gymabbdmodl, MmMI gmo-
39 80b0 30653560 b3 B6gMONL/BMMab
39000m0B900b 99093, oMLbydomNs 9Mm3-
30Mm3060 ©ob33b0L Asdmysmndgds dmMo-
oM 306mb90dg, MmammE dnbogebdy. ,,hm-
3mhg BobL, gb 306mban Azgbn bYONbL M30bgdVL
00 Gohmeoi o0nBmd ohab ob Fnbogobn®
3odmenb, MMA3 sdmMomymmods, MMIgmos
dgodmgods gobwglb gomMngngdnb dsmommodnb

Lo®yd3zgmon, 0b6nznysmyMmo dgEbmonL dg-

14 m300008300m0 3., (2019). 0dymgdnm ESEJIOYIO
39003700 Lobsdsmmmm 3Mod@Eni3sdo s dabo go-
00x36s s8mMmogmnmo goMnggdgo0Ligsb, mdagmabo,
83. 56. Lodogob®mm bodmmdn, bymdabofzcom-
d0s  <https://openscience.ge/bitstream/1/1028/1/
samagistro%20gviniashvili.pdf>

15 Bmndg 0., (2013). bsdsmorgmal 3MsgBn3nmo ymazo-
96900l dgd36900L s P3nMo@gloe ssdnsbals
IBMIYOs;S Fhomdn, gblgydn, mdomabo, 33. 23.

16 0J39, 83. 204.

©09350 Rsdmysmnogdymn dmmsmmymo/d69-
mOMmn3n BoMIManbgdnm bymaddmzobgmm-

00b dgwagno.
30MEYOIMgosms  Jdghabo  bobogaon
dmAnbsmgmob  goMgsb  (BmMAshoyano

0JH900LEasb, MMAMdab JEgzob dgbobmy-
mYOmOE LoZIMEIOYIMM Bgbgdb s39696)
00g3Mod dgbodmmo oM dMLYOMOEL Lodo-
MO YHoMn3gn 3oMEYOYMY0s, MYI3S 3oM339-
3o 439300396 bLbzs MoT gndndgmb. My oM
0MLYOMOL LOTIMMEMYOMNZ0 9 PO,
MHmMIgmoE P3Mmdomszb bongdhL 3oM3zgam
0mgadggosL, 30dnb Med dgndmyds doymo-
00mb 30M©Y07xmMa00L dgbMmymgdnb3nb? vd0b
33bybo dmMaamdn/BBgmdsd0 36s 0gbgL dm-
dogdymo, MmIgmonE dngbnsb o oMy go-
MY©s0 gmMbHMMmb y693L, 833 IOYMIOL
30ML 43930L gobbmMmEngmgdob dmdgbhdon.
ombobndbogns, MM BbogMOMN3 I EHOY-
®mg0sb ymzgmmzob of dgodmyds dm3yzqb
LB E0Y. FogomMnmoE, My 30609 bgo3L -
90060 Mmamm nbMAMOS DM35d0 s dMmMan
030MEY0xmMy0L, MM ogbdamm o3 s@sdon-
06D, 80gMad 39M gbdoMgxdy, dob 3oLYbL oMo-
306 3mbombmgL, ™30 nhyzoL, MMI FYM30 oM
030L o dndob godm 39M ogbdoms LL3ZLDL.
0600369mm3z5600, MMT ImMomMyMo 3o ©Y-
Oyamg00b dgybMmymgdmmos (gobbb3szg00m
LodSMNMYOMN30L336) 8EIBNSBL  P3BoyYym-
R0emM900L, sMLMYMiLM36900L gMAbMOLL
3bhmM390L, Mg 99(hHYy39madL B6gMONL, Mm-
3mME3 dnbogobn i39bmadgbal baboMmggdmMme.

4. bb3-0b 54-3 3JbMOL
896b0CM30 ©63Ma0L/
dMmat™OL IMOMA0

bL3-0L 54-5 dybemaob dobgwzonm, dgLLDY
R3L9MMOLL, MMTIgoE gamnggonb domo-
omosb 063930, BoMIMOagbL BbgmodMNz0
bmMmaAgo0 - 0000000 gohnggds, hmdgonis oh-
®m393L 306mbno pv03g600 Fgbbo 0o o3hdoe-
3900, 9F0600mB8093900 Logohm Fgbhogb ob
969mdnb bmhdgob”“. bdnMmo, boMmymgb Bo-
MIMoanbL 306mb3dn bLYbgdyMo bLodo Go-
LgxEMONL - 306mMbom EoEagboma Bgbgdon-

a30mMa0 y39mnsdznma
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Lo O ¥3Mdam3900b, bogaMmm BabMngnby o
Bb6gmoOMn3zn bmMAgo0L gMmMTsbgmLESb Zo-
003369, ,,306mbnb eohm3939, bdnhoe, 869monL
bofnboomdeggm 69000 3odmM309600 0nJ8900
bm@dy“" 3¥bgmodob Loxyydzmom goMnggdab
3obodsmnmMgdme 8603369mm3060s, MMA
00350 o0 goMnggo0b ogdnb xogbhom ob
dobsoMmbom bydmeab B6gmMdaL bmMInd0L
©oMM3939,% Moaeb bdnMmos, MmEs goMo-
3909, Logomm BgbMogmob ghmmo, sMm3zg3L
B6gmdob BmMAgOLLE o 3oMmnggodab gobo-
00m0mMydmMo dom dmMmab Py3oMahgbmosh
Logamm BgbMogLb 060d9096, MoaEb BOYMOL
09¢ho 09x33bgonmn (369009, dabLb3ze3900m
Logamm BgbMngnLogob.

bL3-0L 54-9 xbaab dMEsn bobosmMnESb
390manboMmy, dmogz3oMm dsdMEobsL BoMmdmo-
©3960L 030L 396y, M7 Mo sMab IMmMogno
o M5 0g33mnbbdgdo H69mMd0L Lob0bssMI®Y-
3M 3oMngg0odn, gb 30 dMbLLdsMmEObL 3MYg-
MMaaH0390 o 306000806 MMy dsdon-
0b0b 39(hYy39mg09, 3M©b gobbbgogzgdymaoy,
390630M®M90o3 Lb3dLLbzs Lobom oMol Ao-
dmysmn090xmon bbzoabbgzse dmbadsMmmeab
9096 JoMmoym 39Mdm bodoMmmomdo.

39M039000L domMNEMMOS 3M 3MNL 3IM3NY-
030, 3MbHMa396(H700L AbMNb nym ;Y oMy
dg306monn ab, M3 B6gMoOnL LobNbdSMAY-
3M IMJ0900900696.° 88 5L399dHL LEMMSE oM
0930 8603369 mMOY, M13geb MmamMmE goMngg-
00L dbsMmygonb dngMm goobomndydYMSE vdM-
MaymMo LoBYd3m goMmnggonb EoEgOnLVL,
0Ly 3oyobomadydmo, goMnggonb dgwaagon
9mhmns s bodsmmmgomngn nb@amgbgdab
oMm3g3s mMn3g d90mbzgzedns dgbadumg-
090, d33bmMob, LodMgomogm bLadoMoNb
LYoNggho B0bsbBM 39M FonM3oMLBENBYOL
yzgms 03 dammomyMm B6gbL, MMAgmbeE dobo
LadamomydMmngn M0 MoMoOnL dgnb go-
©6yY39(ho 8g9dmne.

LL3-0L 54-9 Agbemom dmMagnb gobddH3n-
3900 30LOLOMAgdgM0 BdJdHno. dnbo sMoMm-

17 XmM0gbsdg L., s63egnsbn B., Bmady d., babndy
0., J96&M0s ., (2002). LogoMmo3zgmml Lsdm-
Jomogm 3megdbol 3mdgbBsfo, §ogbo 3nM3gmmo,
onodomobo, g3. 177.

18 0J39, 83. 181.

19 0J39, 83- 322.

bgomOnb dgdmbzgzedn, 3gmdm bLodoMmommo
396 googmnms nbyo 3MmoOmMdngolL, MmA-
™mg00E bodommnmab bydnggdhos ymzgmomo-
36 ymasdo dgodmgos 6smMamndzob. dDbgm-
00b bodmgomagm 3mgdbdn gebah3nEgoom
396dm LFoMMIN dETNbMSD Tgh 3o3zdn-
ML 03YoMmyxoL, nmzemabBnbgoL 0d BgbLgoL,
MmImao03 bLodMBoEMYOsdns o3330MY-
0o o ddnm 86g0MNdL P693L vLdNSbL,
MmagmmE 39mazmgb a33LYYMMOSL. 83M0ZO,
dgodmgds 00g3sb, Mma 3gmdm bLodomMmmab
LYONgdMHL 54-5 BPbmds (B6gMONL gMomBn)
093M0 Lnggmg dmYMoby, MYIEs dnybywezs®
3300, 306 LObOE3MME goM33gxm bggoh M
©303M09009 Bab3mMs AMmombmzs nd03yMa/
03M003m0o 30M0bELb, Moasb Bnboomdna
dg0mbggzodn 39M dmbadmms BmMInL Myg-
dMNdg0s LadommamBomdmgdedn o dobom
390000 d90093900L IMHobs. 3603369mm-
30609, 3gooxksLydyMm 04bsb ob yamymxnmo
xodbhmmMgodn, MeE bL3-0b 54-9 Ixbando B6gmM-
000 3obd 30339000 gobodnMmmodo.

5. LLbAE-a0 BBIMBAL 6ILIGOL
006003083600 3a3MB3JICN0
6300003M0 dd@JI8J60

6.1. dmMombo o dohmo
396dm o3hmbmadoolb dmfob
BoMmdmdmadomo 3mmmodoo

bodmgomagm bLodoMmmngmab d60d369mMmm-
306 M0oMyomnoob BoMImoagbLb 3gMmdm
03Mmbmadny, MMIgmoE, 3doMnggonb oI-
00bob, dboMygdLb o60g90L Mmoz30LYRYOSL
Mmgmm3 3oMnggonb gmmadsdo (7 3obmbom
bb3s M3D oM 3Mb EsEag60wmN), nbgy dab Jo-
BoombAN. 0go 3gdhogm ob39gdHL BoMIMOE-
6L Lodommmab bLYOongdhHgdobmznL, Mawasb
obgomo 0bbhohybhob gedmyngbgdab goow3an-
™mgosb gaLbobyMyds, MmammoEss gomMmnggodo.
d0bgogzam od0bLs, LLI-0bL 54-5 dxbeno 90-
bobyMmgds 3gMmdm s3hmbmaAnnb dgdmMyw3sL,*°
M350 030 gMma3sMa© 99373038 5Ygb690L

20 Fob@GMmos ., (2017). Lsdmgomagm 3mcegdLol
3m336@sMmn, §ogbo I, Ludmgomogm 3meadLol Bm-
89000 ©g09my07100, mdomabon, 33. 312.
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39M03900L 65030MMOsL o dgLbodsdnbo
(8500 BmM0L, D69MO0L LOBNBSSMIgaM) bo-
®39d3madnb sMbydMdnL dgdmbggzsdn, 0639-
3L ma30LYEBOMN 6g000 EVEIOYMN FoM0gg-
00b godsmomyodsL.

MmammE3 9339 90nbndbys, bobobo dmMo-
myMmo 39 EYOmMa0nb  gobabedmzmgmaons.
bmmm oy d6gmdMmag bmMmAYoL nbngnmon
043mnd90L 06n30EYsmMyMi® (MydEs ao-
M939 sghmmMmgdab go3mgbom) banbhgmgbm
bgdo ab, oy mM dbsMmab dmMmab, MMIYo-
bog dgbodmmy 3gmbogm nbnznysmyMo
dmMmamyMmo 30070900, bLoJdnb goo-
By3ahob @mMmb Imbodammmyd, MMIJMLYE3
ob939 Aodmyysmnods dnbogsbn, nbn3z0Y-
smymo B6gmomngzn Bgbgdn, B6gMONL/ImMs-
omob 369000 MMAgmo smddom P6s nbgnd-
dm30069mmbL? MMTIgEndg dboMmob oy ma30b0?
Moo dob dngM oMoy goobyzgdhomgods
0ymb LadommENabo o oMo dnggmMmdmgdyao.
0000gmMbL, godmyzsmo damdsmgmods ngdbg-
00, Mmy0dEs 990930 30DYBOL oM dE3NMNY
399mbogmob dMdgdbs — ,,00080063h0 90030
400000300 0b93 000000bms Mmobogbmzghgdo-
Fo“? s Maasb A396 gonzymo (D6gmdmo-
30/9mMmaamyMmn) B6mMBJ00  330YsmnO©YOS
0M0bo3bmzmMgdsdn Lb3s dVdNbydMSb, 9.0.
00 M3bobmazmMgdob gogmagbs og3b mnomy-
Jmo 0bongnob dmmamyMmo 306mbgdab ho-
dmyomn090sdY, 39009390 30 0§dbgds gMomon
Lagmam LOBMBsMgdMN3n, MM @y bo-
3m3om  J90mbodM3MY0n/dM33M©oEY0Y-
o go0gs, Mmamonsy bgmadmgzsbganmob/
3600  0bgmddmzebgemmb  Imbodommyd
LBMMOMBIMTMYONLLL. ,,0mnohgdy0e 0gbo
oho dmgoen o v0bBhogB3y00n dmhoen, shodge
3mb3hgBae bLodmagoemgdedn ,30008mM0690700
dmhon““? mydEo 90 dnEamMdneboi3 Pbws
00MLYOML odMbozmMnbds o dgEgMgdM
3600 09690 dgomy@0n, Moasb 60bsoMI©I3
dg0mbggzodn bLodoMmmomno JLodoMmNEMMONL
©005306Mmbgdmo BoMIMaznagd..

9L dyomgon 399930 Lobob b nymb,
Mogob Lnbnbo nbnznEIsMyMNs Mnmm-

21 0J39, 83. 66.
22 Job&nMmos ., (2011). Lodmgdomogm Lsdsmargnols

Bmaon bofomon, mdomabo, 3. 354.

990 5sd0360bm3z0bL, 3gmdm bLosdommmab
bgzgmmdon, 80306 MMEe 30MYoL 9bngdngdom
39Mdm  o3¢mbmadny, bdoMo FoMnggonL
mMngg dboMmobmzob ob, MoE sdmMomyma
LEAYMOE oMy, d90dmyx0y, BMBsLE, 03 Lo-
DMEomMyonbmznb oymbL sdmMmamyMon, Mm-
99emdo@ gL bLYONgdHd0 3MLYOMOY6, sTothma
39M03900 9Bb6gmonbL d0B9d0m dgndmady go-
00000mMEoLb MMn3y 3MbhMma3gbhob dgbywy-
@mgonb, dgEbmonbl, bgdnb mobbzgwmMmab To-
30900300. 30300bL oM Pbws 06393009L, MMI
3MbHMo3gbhmo obgm 30maMydadn haygbgdo
9000 Jx3mMyo0L, 3gMdme, goMmnggonb dnbss-
MLOL, gMMINL Mo30LTBIMO ZobLOBM3MAD,
3b93d0 oMM39g39s. bEMMg gL BaMIML®aY-
bL ghm-gho Jomymano 9x3394hL B6gmdab
B9Lgd0bL godH303g00LLL LLZ-0L 54-5 Igbendo
©o bEMMY o0 FndoMMYM600) 6 odob-
30m©IL Y9Mo®yds, 3908003000, 30L3SL
30mbzo - oMb oy oMy, LOBMgoEMYdadn
©393300M509mas J3930L Bdmgods BgLDY
(56gmodv) BggohnyMmo gozamgbs ngmbomb 3o-
Mmoo 3gmdm o3hMbmansdg odysmgodymao
39M0gg00L 09BY? LodsMmmomBaMIMYds nd
0000mmymydnm Pb@s gobznmamoaglb, MmA
0y 3oM0gg0o0b dboMmyggoL oM 8J30 3MMOMY-
0o dmMmoamymo B7LHdNL bLLBNBosMIIzME
©3J0IM0 3oMNgg00L 39©I3J0Msb ©393-
domyd0m o gb dgmabbdgds B0dbL oM vyg-
690L bbgs T9body 30M7dL, LEdMZsMYdsdn
©393300M509mas dgbgymgded, MmA b
obgs @ abyg oMy, gogmgbs oM ngmbomb 3m-
BHMa396hmo dmmab sMLYOPM LadsMOYO-
Mm03 3M00gMomosdy. ,30hnggdonb dm@Bn3nb
odmhooyhmoos d90d0900 gobegb dmenoboe
30h0g900b vdmhooyhoe 9nhbgznb bLo®yd39-
00, 8vgv00nmoe, boyzohgonbomznb obeghdom
Jgmbg060b 0o 8M3909 08 3nhmodnm, hmad nb dmo-
b609hdgb bogmzbenb gobdsgemodsdn doh@m oh
008M390L°% o3 3mbzMgbym d70mbzgzado,
Mohmd 6o 9MgmEaL Lodsmmamo 30Mab
IRMI40d0 - M330LYBWMIE FobzaMamb mo-
3000 Jmbgds? my mMngzg dbomgb ImobwgM-
dgbog o LoyzsMmgmbsiz bymo/sbymoom nd
330M3(Habmog00L bLoboE3mMmME, MMIMYdNE
39M03900L dMog3L, oMb sbgmn dnbsom-

23 0d39, 83- 321.
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boL d9mobbdgds, MMAgmnE oM 0ynbgdb d9-
Lodg 30ML B05bL. ©3330Md, LobsTsMmem
3MagMnge 90 3gmboo oM nbws 0gdbgb godo-
oMgdymoa. BbgmdMng B9bgdbe o JgMmdm
303hMbmM3nsb dmMab sMLYOYMO 3MENdNOLSL
30 3306003069mM0b dMEMMBEY PBYMIOIIYM-
330 MaEnmbamymo d9Ebmdnb dgaab ofm Bo-
MIMo3qbL o, J0Mamme, bbgob ya3mydgod-
do dommm@ AsMy30m P6s ngbgL dnhbgymo.

5.2. bbgs-ob 54-5 dybemdo
aMmbgdymo Bbgmadab
aubdobhgdom godmbzgymo
dMmomgdgdo

39M3399m0 3MmMOmMygdndonb godmabznzns
ab, Mm3 bodhy3z9goLb - IBbgMoOY, SdMMIMyMM-
00 - 9M goohboom gMmmgzeMmmzebo 360d369-
MmOy, sdohmd 3gmdm bLodsMmmomdn OO
Mo 960990 dmbLsdsmmnmalb dbMmosb
00 36909000 EgxRNbNENMYOSL, Moageb dob
dgbodmy go3mgbs 0gmbomb Lodmgomo-
dm  0Myb30L bLYO0gddhme LodommeydMmn3g
IMM09MoIMOsdY. Imbodammeob dbMnsb
B69monb gobdomhgds Tgho bLodobybob-
0390mm o 3Mmomydyma LoJdgs, ,H69m-
00b LofnbooMBeggm evmgdnb d9mby byody-
3h1a0900b T9bobgd 3mBnEnnb eoxngbohyds
Y390009 hmyeno“* 860d369mm3zs600, MmI
39630Mm®gds by dmbEgb o dgbodsdnbo
39036Y390h0mgos3 0bgon ngbgb domydymo,
MmdgmoE 3gmdm bodoMmommmob bydnggdHL, o0
09003930080 3oMmnggonb 3mbhmedgbhb, mdon-
99dhamMmo YLodsMmmnmodab dgamMdbgonlb vdoMy
oM ohmM3900L.

LagoMmmzgmmMb 3996090b0 LobLsdsMOEML
3ob3oMmbhgdnm, 396mMbmob gMmomo bLodo-
Mmomydomng Lobgmadbogmdn dsMmobybmo-
30L 3MLYOMOSL BobodnMmMOgoL ImMmomyMman
939300 LAHLbEIMENE. dgLbodsdnbo, dnyby-

24 xmModgbodg L., (2016). bymdgimyagdool 0s30-
byxmydol Romamgdn LsdmJomogm LadsMmoms-
ando, ondomabo, 33. 96. LoobghBsgom bsdmman
Ladsomol md@mMol 839c09007M0 bamabbolb
dmba3m330mMo, bgmdobof3zcomadns <http://
press.tsu.ge/data/image_db_innova/disertaciebi
samartali/sergi_jorbenadze.pdf>

09350 39Mdm o3hMbmMTn0L o M30LYRIMN
3MbhMmadnmydonlb 3Mabindab oMLYOdMONLY
39Mdm LodoMmmomdn, goMnggds, MmIgmns
96060000093900 ,,LoymzgmmameE JomgodYm
939300 bhHobamMAH LY, sTMMIMYM goMnggd©
900Ab930 o domammOnb bLoadomMmeygoMmng
090093900 339300M©Y0s.7 sdM0go, 3600-
369mm30600, LodosmomydMmng yMongmmm-
090do, 3gMmdm DLodomommob bLYONgghg0dd
350035mnbB0bmMb  dmMaanyMa/d6gmoMaz0
0nMy073my0900, Moo oo 8n0gM IEIOYMON
bgmdgzmymagds oM goadomomglb, mydize
Mo39bo mmagniyMns abgmo sdbdHMoghy-
oo bmm3Anb gobdh3nEgds LL3-Tn, MmamMo-
(390 54-9 Igban, MMIMNELb godmadwnbomye,
3Mb3gMgbymo oBMab odmhobs Mmo3d 07-
MmobhLSE 3M Jgydanns (Lb3s 3MmBgLboab 30M-
99 MM3 sM3xzgM0 001J35L). gL gob3nMmOgdY-
0o bmMm3nb gobdomBgoob bogoMmmydom O
0dom, MmM3 o3 Lognmbdn dMbLSTMOIMYMY
Mo 3gHo oMLYONMNY. o300 dMLLTS-
Moemg 30 M350y, dndhMmd Mmyymas gobo-
LadMzMML — MMIgo Fomgebob nbdHgmM3my-
HhoE0vd gobamzamnbBnbgdgmon, 30dnb, MME
bdoMmos Lb3oELL3s 0bLEHIOENOL TMLODS-
MoOMgms gabbbgze3909mn gobdompgodgoN.
39M3sbyama  LobodoMmommm  3Magdhnznb
d0bg300, goMngnds BbgmdMng bmMAmOL
00006 oMM393L, MmEo 030 ,dmgon bLodo-
MMNabo s FoMmmgdymo BomMdmmgnbgdonL
bHSbIMAHL PIMYOIMYMBL.*® FMEgTYMW
3ob30MmbHgdodn 096033690mm3006 od3nMm-
30L sLbMYMOL Lohyze LodsMmmNsbo. om-
Lo60360300, MMI MMEYLLE LoydaMas ,Loym-
39WM0dME d0gogm J3a30b LHIBEIMHDY',
dmE909™mo E9xR0bozns Lodyomydsb ndmy-
30 AmMadMydym 0gd6qb obgmn Myd, MoE oMb
LoymzgmmomE  smnaMmydoymon, MmamMm3
939300 LAHObIMDN, MYIEs oM ML bLodo-
Mmomnabo. gb gobdombgdgdn 39Mmdm bodo-

Momob  byo0gdHaob 9MM33sM  EIEIIM

©d 3939M339391 3amaamymosdny 9ygbgob,

25 Logomozgmmb  YbBgboglo  Lobodsmogmml 2016
fanob 01 domEnl Ne sb—15-15-2016 gobhnbgds.

26 3Mm33mamgmo 0., (2014). ggMm3s60al LodmJsmogm

3mgdbo, stysbns o., FaFgmaedzomao b. (doe-
mad.), hohsbady 3., xmoremsdg . (Myco.), 33—13 go-
dmEg0s, mdogabo, 33. 63.




#24, December, 2022

163

Moa0ob, 30M39m Mngdn, 3ggMmdobym Lobodos-
Mmomm 3Mogdhngadn sMLYOIMN gobdomibgods
9mnadM9OL dMgo LOdoMONIbMOL, M@,
o039, oM BoMIMoagbb 3mbzMghnmn 3bnd-
369mmonb 3gmbg 369000, dBodhmMmd dmMbLDS-
Mmo3gL, bagadnb goabyzgdnbLLL, gL ,dMEsO
LBMONIBMOL” 3dma3L g Maz30LYRIY-
00bo o LOFIMMEMMNBbMONL Tobygmo om-
4d0b godmygbg00L bLoIPoWgosL (Bom 3dg-
Hh9L, MM LoFIMNMNIBMONL EVTE39MYOd©
33930690006 dMLBIMOIEMNYg0N). 73S0,
dgbodmgdgmos, Mmd Jgmdm bLsdsMOEb
R3M3amgodn sMLYOYMO JMMNgMOMOsML bY-
00990 gabagb dmbodommenob bydngdbhyMo
39630Mm®Hgd0b dbbggM3mo. o3 B6ggodnyMo bo-
Hh993000506 ©3E30L goMabdno oM 3MLYOMOD.
ob939, 99339M J9009390L TMNBMYOL FobDo-
MH90s - ,bayM3gMosmME dowgoYmo Ji3g3nb
bHobamM®n, MmIgmoiE dmbsdoMmngb od-
™930L Ladyomygosb, dnomMmb M30Mb690M0 go-
©oby3ghnmgds, Maageb ImEgdymo gobdos-
MHg0s Ma300 gobdomBgosb bagnMmmaoL. gb
ymzgmngg doom 399¢hab bodb3039L 0dybL do-
dob, MmEs dmbodamomy, Mmagmog 6yzgbhL
Lodmgdomogm 0MYb3zaL LYONgdHgo0L dogM
©oEYdYMn  gamnggoalb dgb  (sdmMmomy-
Mmool 3MohgMoydnom) Jgbsdamms dmggdEgb
bbgoobbze 3MmmoadnznMmo dogab gogzmgbob
9390, Mabog dgydmns 3MbiMgbymo 3nMmm-
36900L  bLodomogdMmozgn IMO0gMoMoOnb
(33M039000) 09000 3M3LOFSMNMNS63® Fo©o-
ByzohmbL. goMmnggdnb dgn MmI dsMmomoi
9mbLOTOMMYDYS  EOTIM3NEIOYMN, 33D
LobadaMmMMms gobbbgaggdymon gobdompg-
09003 d0m0m70L. mdamabob Logomagm
Labodommmms gobdom®Madnm, ,30hnggoo
9f0600m8093900 B6gMdNL 6Mhdgdb, hmegby3
ngn ohbgonmoe ohmzg3b gho-ghman dbshnb
n689ghgbgob oo vhomvobosdoh 3nhmogddn vyg-
06900L 800... 9h?85690100306 Ybos ondngbmb
bohgg00nb vdmhooyhn bobnomn o 3hgendm-
hob byhzonon donmmb dogbndooghn bohgg-
0900 04090900 b30d93hy0900006%7 bmenm
000mobob  boodgmogom  LabodaMmmEML
39630MmMgd0m, sdmMmamyMmo goMmnggds ,gf0-

27 ndamobob bagomagm bobsdsmomeml 2013 fenals 5
0903M3mol Ne 2/13966—12 gosfy3g@nmads.

600mMm3093900 LmMEnoeghn bLsBsh,ENvbmMONL
3hnbnab, bged93h30900b dbohgb 0yg6900
Jd990b000dme hmyo degmdohgmosdn‘?® Hydmm
Aodmysmnodgdymn dbxgmmos 3093 ghmo
@3bHPM0s 000Ly, My M 3MMOMYdxdnb do-
HhoM9ogmns B6gMO0L sMo3MbimMgMhndgodxmN
boboomo LL3-0b 54-9 dgbedo.

Lodomm3zgmbL bodmgomagm 3mEgqdbdo
3963oMmMgdab LogoMmmydnb dJmby BmMmINL
3960303909, 54-9 dgbaab bobom, sMm3g-
3L ,,LadoMmOgoMnzn JLoGMmbmgdob” 3Mo-
63ndL, MmIgmoyg gymobbImoOL dgdwygbL:
060300000 B0bsbLBSM Y6 0EMEIL, 07
ML Imombmgzb 30Lasb boadsmmamn. Mmamm
3600 dm0g3qLb 030bom30L, MMA dgobmymmb
LodommMob EobsbgLN. MMZN3YMNs dETNS-
630 oM 03MEIL 0b, Y Mmamm gobndom@gds
dmbYdoM b AbMnsb bohyzs BOIMOL EV,
d9Lodsd0bYE, My 09690 Bnhbgymo yBBgM-
000. 93330MMIYMI®, 0100MIYM™ 3©33050L
3J3b 0bEngnEysmyMmn dghy3gmgos, dgbs-
0000bo, TdMbodomomgms  gobdompgosh
996908  0b030@YMyMn/gobbbzezgdymo
bobg, M@ obY39 bgemab 98 dmMam gdJH™MML
BoMIMoagblb 6mMmInL dnbooMmbob dgEbm-
00L 3gmboo.

d9LodVNLYE, LOTIMMNMNEMONL BoMg-
9oL goaEnmMadymMe 36y Asnmzsammb
39Mdm Lodommmab LYO0gdHadobm3znb 0bY-
00 bmMm3ob owggbs, Mmamab bmmIsthon-
Jmo boboomab goggds dyLbhMob Toobgm-
3907mMoai3  099dmgdgmns.  Ladmgomagm
3Magdbob o, 9JgEeb godmdnboMmy, 54-9
dybanab bogammmonb d0dsbn 3MY39630ss Nd
39009390009, M3E ©69gMO0L 60653MIYZ -
09079 33Mngq0oLb dM3yYy390s, 0dEs o0 BY6-
3300L BaMBohgdymo 3960 dgabmymadL bm-
M3y, MmImob dobsoMmboig 0xbmM30608 oMY
dbmmme  3MmbHMa3gbhgdnbmznl, oMody
dmbsdsMmMygdabmznbyg 30.

28 0nodomobol  Lasdgmogom  Labsdshoeml 2013
fanol 6 ;1gdgMm3mal Ne 20/4123-12 gosfy3agdo-
mg0o.
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5.3. gobdotnhgdo, Mmagmbs
oMmhg30b0 bodobhmmgdMog
030LgPMMOo6L dmMob

ngMooym modgmobhymMadn, sdmMmomy-
Mmoob LadmMAn dgbodmms Lb3zoabbzs MYD
nymbL. dogomoma, 09690000 LodomMmeab
BomMAMBoag6mgd0bm3nb dgbmymagodaby
o La3obybm Jgbmygdob ©MVg33039MY-
BhyMmoss sdmMmamymmonb 3ModhgMmoydo
00Abgymn.? dboMgms oMo x0900L
©obdmm3ammEnymmos dMozom™m  939Yysbsdo
ddmMmeMyMmmOnb godm goMnggdab domnmm-
00L bLo®wydzgmons, Moaeb abobo, dgMHaL
d90mbzg30d0, YOm0 gMo-gmamo dbo-
Mob gmbogmymo gobbznb yybosmmodom, ddo-
09 0gmdomgmonm, 6900L 360d369mm3zsb0
LobYyLAHNO o bLb3s. Lojommzgmmb HBybo-
9L3s LoLYFIMMEMMD 88 LOZNMbMD V3S3-
domyo0m oM gonm3zomabBnbs LoodgmoEnm
LaLoddMNEMML L3306y, MM ,bogdohnbno,
ohbgomodEgb enb3hmamhine by0ds3hyogdnb
dbohggdnb dngh bognbh 3000909090000 dm-
hob*, Moms 3oMnggde Asnmzammb sdmMo-
mMyMo, Maagob 3Pv9609L0 LobosdommEML
3obdombgdnm, gb bgmb dgydmos bLodM-
Jomogm 0M3630L LHdNMYMMALLS o bm-
MAoyMm  3ob3000M7x050L.3*  bodommzgmmb
399609L0 LobLOToMOEML 03 gobdoMmbgdom
00mMMALYFYMI0s dMIMY YobMmM3Ids ©
90bsbyMmyds, 0Mdg LENMEYOS 31TNS6DL,
LoBdMGoEMYgosdn oMbLYOYM Mgomodsb, Mo-
306 Mo nbs nymb 08009 Fgho yBBgMdY, 0
oMy 306090 gmbogmymo gobbznb yybomm-
00m, 9dndg damdamgmonm bLoMazgxdMmMOY
(M3gsbs3 dbmmme sbyo dagmadsmgmodsdn
0yma3 33006 mob dgndmgds om 0by-
00 goMnggos, MmImonsz dob modnggdhyMo
©0ob3MM3MMENY 30MEYOY™MYOSL EOs30bL-

29 ®3065d300m0 3., 0dMg000) EIEJIONMO doMNaJdS
Labodsmamm 3Magd@n3sdn s dobn godnx3bs s8m-
MamyMo g3oMnggonlgsb, mdogmoabon, 2019, a3. 59.
LodogobEmm badmman, bamdobo§zcemdns <https://
openscience.ge/bitstream/1/1028/1/samagistro%20
gviniashvili.pdf>

30 Logomozgmmbl  YbBgboglo  Lobodsmogmml 2017
fanob 2 dom@ob Ne sb-664-635-2016 gosHys3gdo-

mgoo.

M90L, 3obo 6300 LOLYLEHOL B0YbyES33) ©
LoLYM39™M0 d9093900L dMAHobo goMmnggdab
©3705? 3gMmadabyama Lodmgomsgm 3mad-
bob 138-5 dgbeab 89-2 bsbon 3nMEadnm
009000m90L:  ,,39hdme, 0vmnens gohnggodo,
hmdonmoi 3nho bbgo 3nhob 8dndg egmashg-
monm, godmyEegemonm, gmbnghyon gobbznb
3960hmonm 06 6900b 860330mM3960 bobyLSN M
000d90900L 00 33060036900 3000907909000 d9b-
hp0960b dmgdgegdab bLobopzeme dnboedn
ob d9bodg 30hnboedn gmbgdhngn Lohggdenb
d930h9000 o6 dgbhy0900L, hmdgonE o830hoe
ohodhmamhEnyens 300090909000 dgbhyogon-
bo“ @edmnb, MMA LogoMmm3zgmmb 3996590L-
9o LOLOFsMOMMT 3M gonmzamabbnbs ggMm-
00b6ym0 39Mdm LadoMmmENbL odMEENMYd
0mEgdym bLognmbdon. yomymanm RaJHL oM
BomMAmMoagblb ob, MM3 ggMmadsbymon Lodm-
Jomogm 3mgqdbob Mmdgmndg bmMmTnb do-
Boombo oM 0gbob godnoMmgdyman Jommymo
LadsMMOMBMTIMYO0L 3MmMEgLbdn, MYdEs 69-
3ohnymos ab, MmM3 LobsdsMmmemMad gaohn-
0yMmo dnnhbos Lbzobo LoLYLHNOY LoMmagod-
mob d3m@obo gomnggdab bodyemydom. s MY
30MEY07mMa0s 393L LabodommnmML, oMo
080bLy, MM3 mocmyymo ImJomogdy Eo0E3sL
69300M07M0 LadsMOgoMn3z0 d9093900L3vb,
doom 3dgthaL, MM gb byb@o dbomob d9E-
BmomoE (3n6oMmmonL godm) dmbes? o3 890-
0bgg30d0, bobodommmm y6s nmzamabbo-
6909b - goMnggds ,Lybho dbsMmab” Bgdob
9600369mm3060 LOLILHOM M MY sMo.
0y 3MbHM3396HTd bommo gadmbods 6500,
MmIgmbog aMmabonmo LobYyLAHY oM goohbs
o 36 M 033900900 bbgs B0dYBHd0, MMIMY-
003 9Mo;-9Momo dbomab dbMmoob dgmg dbo-
mob LobyLHo; dmEmmEpoE LoMgmOMMOIDY
907m0090L, Mo3 bsd3nMoE LIdMZOME
daMmMamMyMny, obL3MM3MMENYMMOS doMo-
o3 9M Y6y gobwgb 1vbgmonbL 3Mobhgmny-
90 o 39LV0530LY, 3gaMngqgdnb dosmommdNb
bo®ydzgmon. bbgs 090mb3zg39080, dMLLDS-
Moy 9MMag39Mo gobboMmym damadsmgm-
00dn hm390L 3gMmdm bLodsmommab bydngg®HDL.
LabodomEMM 3Maghngo nd dndsMmYMydnm
96@s 6amndamamb, MM ssdnsabn, Mmgmm
LodsMMOMIgaMgdga0nb dndsbn, nymb y3on-
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Mmahgbo yzgmo bb3s BobyyMmMONL TodoMmon.
39630MmM9ds, MmT bgmdgzmymgonb dbsmgg-
0L AMMOL 3oMEYOPMYO3MS 8830Md PNbLIMM-
3mMmE00bob gomnggonb godomomgds bgmmb
d939mab Lodmdomodm 0MYB30L LAHsONEY-
MmOosL, 08099 d9(hYy39m™oL, MMT BaLYYMM-
0oL, MmammE badmgamagm dMyb3sL, 3gMdm
bodamommab bydngdbHdg dgho 8603369MMOL
0930. by 3My39bH0L EVT3300MY0S Jo-
Moy bodsMmmomdn, dom JdgdHL, 1B96090L0
LobodomMmb TogMm, JoMymBoms® IPbO
Ronm35MML, M33sb 3MbhMma3gbdnb (MmaA-
mob 3gonomEmgmonb 30dDb0msE gebah3ni-
©o LL3-0b 54-5 Aybandn B6gMOL) godmy3sbs
dobo gmbogmymo gobLzob PPboMmONL bLo-
M390mMOnm dEaamn ddndg dwgmdomg-
mOnEsb dgho Lodommmosbo LogEngmoy,
300007 bodmdomogm dM7yBb30L LEHsdoMYMM-
00b 1vMYb3gmboymasm dobo gobnmgzs, ddo-
09 0amadoMmgmosdn ahm3q0s, Mol dgmmy
dboMmab @obodMmobo LogEngmom oMmab go-
dmb39m0n. B6gmo0b BmMTnL godmygbydom
39M03900L domommods 6o dmbgb dodnb,
MmEo gL Lodmgomogdm bLodoMmmmab byodo-
99dL bIMEOs S oMy Todnb, MMEo Lodo-
M0omMBsMIMYOSL 36Yymodb LY.

6. 800Jb3330 bu9M33™O)oMO
d0®@3dJM0 8Memalt™OL
6(NM3360MOJ6

00006, MmEgbsE Logodsmaos BBHIMOOL Lo-
606003y 3M goMngg090vy, 36 goznmaoe-
mobbobmo d98930: ,,0dmhooghn dohnggoo
dgndogods eobogzegb hmgmhg 39039900 30hab,
nbg bobyedfoxrmb n6B8ghgbgoLOE > LSLODS-
Mmomm 3Mogdhngsdn 3b3zmgdom dgdmbznsg-
oL, MMEo Md300 LobgmbBogmby o 3gMdm
Lodomomaob bYO0gddhL dmMob oEHdHN
39Mngqg00s sdmMmamyMma, 9.0. Lobymdboxrm
00300 M3bb3gds B6gMO0L LOBNbdOMD®Y-
3M  3oM0ggo0L  oYdsdy. LLbLsdsMmomm
3M0JH03006 bamma AsbL, MMT bLadoMmme-

31 XmM07bsdg L., 3g3emds goMmnglodsdn, 3sMomamo
L3>  LsdsmogdMn3 0bLENENBI0MSD, Lods-
Mmoramal gnMbogmo, 11, 2011, 33. 206.

™MYM00gMmomonb boxydzgmo dmMemyMa®
ymgzgmm3nb godommmgoymon 36s nymb. gb
3MnbEn3dn gobLogymmgdym 8603369mMMASL
n0dgbb 95906, MMmEs dboMmyggoLb dmmob bom-
00b o 39000mbLNbNLNYMxOL LHIbIMbO
domamny, bmmm bLo3zabognm LabodsMmmEML
39630MmMHod0m, yzgms nd PMM0gMmomodsdo,
ool gMmm-gmm dboMmgb LoabgMdbogm Bo-
MIMoagbL bmMonb bamabbo Lo3domE do-
momMNo.22 gb ndomos gobdnmmodgdymo, MmA
LobgMdbogm gmmazsm demngm Tbomgb Bo-
MIMo39bL goMngndsdn s goMmnggdnb dgm-
Mg dbomg 0dymgdxmny, MM bobymdboxrmb
bomdsbs s 3gmombabEnbNgMyxdedy nymb
©39mM3nao M. MmEgboig Loydsmns goMo-
390009, MMIg0E 00030 SIMMIMYMI©
o 3M0L Y0P LabgmMaboxzmMbL s BO-
903360 0y oMoy oML MM, P 33o-
bbmgaL, MM3 goM3399Mm 3MbHMO396¢H o
dmMob EoEgdgmon gdamnggonb dbgmdmom-
00b  dgLodMBIYOMeE gom3emnbBnbgdy
1603 0g69L sMs dbmanme baymzgmorsm (3m-
B63Mgbhgm LodMBsMYgdsdn I330MY0Y-
ann) B69moab 6mMmAg00, sM3dg ab 3mb3MY-
Hhamo dmMmoyMmo 30bmbgdnE, MmImydog,
3MbHMo3gbhnb LHIHYLOED godmdnbomy,
50900 90b gm0zodn. Fogomomo, LobLods-
Mommb gobdombgdom: AYggds, MmMamM3
LobgMdboxgm MMaSbmL TndoMmo godmbothy-
™0 ,33mM0NgMYx0s°", sdmMmamymmonb boxyd-
30 00010QM0y,* 9.0., 3Mb3Mghym bygMmm-
do, 09oMmyonm 306Mm bLOBMZOEMYdadns
dgbodams sMLYOMOEL dmMomyma Bgbg-
00, MMAMo03 oM 960600033700 ,Loym-
30mM0dME 90mgoYm J3a3nb bHsbsMAHLS,
003Mo0 05063 dgndmgds gabgb goMngqgdnb
000000mMO0L boxyxdzgmo, nJosb gedmadwo-
BofMmg, MMA 0gn oM d99Ls003x0s 3MB3MHy
bm@znomym 6Mgdn domgdym gongsb. o8 d90-
mbgg30d0, Aydgods oM 96065033900 bLo-
ymzgmmomo sMLYOYM dmMomyMm 3obmbyg-
0L o 3oModom, AMbLIBMO LoJENIMIEEVY
00hAbgagmo, 0ndEs bobygmabogmbmsb sbgmo

32 Logomozgammb  YBgboglo  Lobosdsmoemml 2019
famob 2 9330LEML N2 s1—33—-33-2018 gobhnbgdo.

33 0nodomobol  Lasdgmogom  Labsdshoeml 2014
fanol 15 s3Mogol Ne 20/4686—13 gobhnbgds.
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9990900L gobbmMmzngmads gobbomymaoy,
MmammE sdmMmamyma. 3mbzMgbhym yMmoo-

gmomosdn  Asdmysmnogdymo  dmMomab
606 ©oynbg00 LOBMZsMEO 3MLYOYE TMMo-
mmob dgomgonom, oybwsig nbobo g60bo-
00M3w©9390MmEIL 9MMBsbgmL, 60030 ME
LEMMO FoobYy3ghos, MeEaeb 60bdsMI®I3
dgdmbzgzodn, 0mo3003b0 sEnmgdyma 39M
0g69005 LodammmadMngn nbHgMabadalb o-
Mmm3939, dnm 3P3ghaL, MmI goMmnggds vbg-
mO0b LOBNBOdMAIzM® Y6 AsnM3aMbL
00006, MmEy smbndbymo bLodoMmoydMo-
390 0603369mMmm35600 o goMnggdnm oMm-
®399m0s 3603369mmzs60 LodsMmmydma-
30 06(hgMgLYd0.3 v3M0ga®, Loym3zgxmMmam
domadoymn  dmMayMmo  3obmbydob godm-
ygbgodo 3doM33gxm Lodsmmmydmog yMong-
Mmomo90dn d0xmgdgmns o 063930 Logdob
oMobBmMMm  goobyzgmob. vdozMmMymoc,
39M03900L  SAMMIMYMMOs ©3IM30Y07-
0o bYonggdos LHIHYLDY, Jom dmMab oMm-
LYo PMONIMIMOLDY. TSNNSO, MY
9mbLBo3ObL LHsHYLOL dJmby 3nMo dhyggdgdL
b3MOb dobBogzmMgdgbL Lohydemb, gb ,dm-
bodohm0gd F9nde9oo 3680d6gMoOhngoe Aom-
300mb oho 0d08ma, hmad bohgghob 8ohmdg300
bodmgoeme vdmhooghn, shodge ndndmad, hmad
39008mMm30b 9m030 03000 000b 033390000°%
dgLYdVdNbYE, 30ML ymzgmmzgnb 39M 9969-
00 damenmeEnbo, M3 dobo LodoMmmmgdMmngzn
3Mm09MomMmonb 09 baymzgmmome domg-
oymo dmMmogmymo Bgbgdno BoMmodoMmmyodo.
9L 3sb Fgho 60bobyymMmMdNL bagnmmgosb
39060L o 3MbHMe3gbhms yMmmogMmomonb
09ob 39ho® 99Myg3b bwoab. 3mb3MIBIM
bggmmdo 9Mmo 3omMb Mm3 dgmMob gym-
BMxzgmo gobomgds LML, MYbsl Im-
LBo3malb ToLBS3MgOmMAL bLohygMmoo;, ym-
39mm30L 36s 3gmboab dmemmenbo, MmAI
30(hnmbLLD gobdMobznb d9waab BOHYMONL bmM-
3900 boxyMmbgb ngdbnasb.

34 BoMmobons 0./xm3mo 0., B6gmdMn30 30MEIdY-
90560 Lodmgomaogm Ladsmmomdn, dsmomdls-
X900 s 39bmbo, 1V, 2006, 33. 77.

35 F56& Moo ., Ludmgomagm Ladsmormal Bmgsn
bofomoa, mdomalin, 2011, a3. 355.

©abd36y

60600@gdoMmg  bodMmAdn  sMbLyOYO
dLzgMmonESb dgndmyds MOAYbndy ObL-
33600 godmpobo:

9) ¥6gmoab godmygbgds goMmnggdab bs-
030mMonL LOdMTIdE TMZ3MLOY3IYOM3Z06
obhMmMoob nmzgaab, godmanbomg njnab,
Mmd $9M 30093 MMAnbL 0339M0sdn MyboT-
dMmAmoObgb LodoMmmomo s IMMagyMO
bmMm3g00 00 3gmbom;

0) 8608369mm33600 H6gMONL 36900Ls S
00bdbNdMYOMgoaL domomm mMBIDdy MDY,
Mmoms 3mbzMgbymm Logdgdo dmbodoMmmyd
39M0gg00L dboMmg @onbbboL ZomEydymy-
000geb, MMIJMOE oIENMYOYmMNs BbgM-
00b QaMmamyob;

a8) ©6gmonb 6mMmIg0n o LsBsMmamn
0600369mm356 303d0ML J36006, 9309096 O
d3mMxbzMnsb gmmdsbgmnb bobybhggodl;

©) 56gmods 3Mmab 806sgs60. sbg MM, dm-
MmogyMmo bmMAgon 30ML o35MEJOxMYOL
d03b0@ub;

9) 399Ms3 bzgMgLbMb ghms, ImMmsy-
Mo 6mMI700L s0LHMIJHPAs boboomdo 6g-
33h0yMo 89939003 Imathsby;

3) g9Mho-ghmo 693shoyMo gogho 65000
03Mmbmadnalb  Foodghgdymo  bgmymavy,
0dnhmad LodommembomMamgds 0d TndoMmoy-
900 36 gob3znmoMmglb, MM3 my go-
M0ggonob dboMygdb oM og3m 3MMOMYTd
dmMmamymo 690g00L LOBNBSMBIYZM® O-
©909m0 gaMmngqonb 3909390006 ©o3ze3dn-
9000 s 9L dgMbbTg0s B0dOL oM 3ynbgdL
bbgo T9Lodg 30M70dL, LadMZSEMYOsdn VD-
3300Mg0ymads dgbgymgdsd (d6gmodab 6y-
b900) go3mybs oM 0gmbomb 3nMmms 3gMdm
33HMbMIN0m IO 3oMnggdomy LOTS-
MoOmyomng 69dY;

9) 6mmAnL SOLHMIJHIMO babodMNEID
390mdnbomyg, sbY39, IMboTsMMEMgms bo-
dMmogmob godm, MmMAMgdn3 gdabbbzezgdym
39630M®H9090L ndmy3086, MOYmMos 30MTd
60600L6sM gobLIDM3IMML My MMTgE0 domgo-
B6ob gobdom®gos Pbws gonmzsmabBbobmbL
969monb dgbobyo;

) 8609369mm35609, LodsMmMamds 3nfMo,
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Mmdmob gmbogmymo gobbznb Pyybommodo-
003 9dMmMIMYMa nbaMggdms 3MbHMa39b-
H39, bodmgdomogm dMY630L LHsdaMMMONL
boMzdg oM o®m3mbL ddndg dgmadamgmdadn
o OmEnmU;

0) LabodsMmanm 3Mogdhnidnab 0M33939,
MmM3 ImMaab gobdoMmbgds —,,Laym3gEMMSME
303Mgoyamn Ji3930L bhobsmpn® (3mb3Mmg-
H LadMBsEMYO0d0 E]bnma B MOMON-
30 690b900) ym3zgmm3zab oM sMab gedmygbgods-
©0 o 30bo gamymas dmbodoMmmegb dgndmos
3Mmb3Mgham Longghme dmMab yMoongmom-
00d0, M3 0oL 60dbogL, MMT 3n0ML 3Mb3MY-
Ham bodhysEnsdn oM dgydanns ndmgdgomb nd
9mbobmbo dmMmagymo Bgbgdom, MyE LOBMGS-
©ME sM0b smnaMmgdymon. gb Bgbo JoMmymazn-
050 DOY©A3L 30ML M30LYRM sMAY336d0.

00Mngo, LOOMMMM ob33b0L Lobom
3600 300b6036mL d98na0: dImMomymo bm-
M35000L 3obd®303g0sd LLZ-0L 54-9 dxbendo
39Mdm bodammab bdnghgoL dgngdadbs ndab
3oM3bhny, MMT Foom oM dMYB93m vdMMMY-

M0 30MEY07mMa0nb dgbMmymgds, MYdEs o3
bmMm3sd mogobo bggshnyMmo dxwggndn dIm-
n®Mobs LodomMmmgdMmog PMmogMmomodgodo.
0990006 godmadnbomyg, dgxzobgonb bLogebny,
0nmb my oMy dmhsbomo Lozgmggdn ymag-
039 JoMymaz000b xksbo. 3MdohnyMo©
39330LEYOMEL 0L, MY 30bMBIHdgmMN gonm-
30mnbB065OEs LLLOTIMOEM ZobdoMmbhgdg-
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ABSTRACT

moral norms date back centuries. In a specific time and space,

morality took a higher place than codified legal norms. The development
of law has led to the fact that today codified acts have a predominant
place in legal proceedings, although due to the important place of moral
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rules in society, the legislator did not deny its
importance in the Civil Code of Georgia.

On the one hand, taking into account the
role of morality in society and reinforcing its
importance with the Civil Code is a positive
fact, however, on the other hand, it is important
to assess how correct it is to reinforce it in
its current form, as well as how much power
it gives the court in order to limit the fate of
transactions concluded within the autonomy of
the will of individuals.

While the consideration of moral rules
should respond to the demands of society,
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its abstract and unclear content creates
the possibility of excessively restricting the
freedom of individuals when concluding a
contract with the norms of morality unknown
to a person. By discussing the selected issue,
it becomes possible to analyze and evaluate
the challenges and problems in Georgian
litigation. The question to be discussed is: is the
strengthening of morality a positive factor, or it
can negatively affect the fate of the deals made
by the autonomy of the will of individuals and
limit their freedom.
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Mo bhHohyLbo, TmMBOE9dg0n, oMayxd9bhgdn,
MmIgmdy oyMbmdnmsil ©anbogds dm-
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dymxn 30Mn, 3gobadgbowgdgmb ©og30bMmgds
3906mbom gomzamnbBnbgdyma 3sbybabDgd-
mmoOs BD03b0b 30ygbg00Lbs o PLOWYIZMME
BoMmagbnma gobibowgdabomznb.t 3oMagno,
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Bgamdedy gxmydsdmbog 30ML 3-330M056
3000L 3dmMy3o, bmem dg3LMYgdMMdN-
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abMogn LobgmMdgzMymadm YMnngMmorMoab
x3Mamgddo dombyymon 9mebbdgdss, MmA-
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19 Brawn M., German Insolvency Law — an overview.
p.3. <http://www.mayerbrown.com/-/media/files/
perspectives-events/publications/2016/08/german-
insolvency-law--an-overview/files/get-the-full-
report/fileattachment/german_insovency oct_14
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©MmDL, 160 EOYIEYI gondsMEL.”

©0m3IIOMMOL
3abJbNbadIGM(MBNLBA6
8001330bLIAVJdO

0960M3gms  dgbobgd  306mbom, byma-
dm3069mBg oagbnmo dMHB30L dMmzamyg-
MmOy, MMAgoE dsb goshbno 3ma33s60nb 80do-
M0), Moms dmM3gg0nsbmos gandomomb, 6@s
390mdnbamgmdmgL ,000690 goobyzghn-
mgo0b Tommyoymmonb” 3MyBYIBENNEL0
(ob 0bbhodabho A396M30L EbMONEN 1829
Bamoob bgds, mynbnsbob dhahnb ndgbs-
qbo LobodsMOMML LadyaMydnm.22 dgbodoe-
d0bo 300ABY30, MMA 030 ob30MaMYOIMNY
LoLOF3MOMMDb 0gM.2 383-0:b 3MY39I0MH Y-
oo badommenob dngMm dggdbomon smbndby-
oo 0bbodydho, Abmazmamb dMsgzom bobg-
mdBoggmdn ngbs 063mM3MMMydmn.2). 0y
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bom o o8 owobyzghomgdalb domgodabsob
030 0bgymmInMadymo aym nd dmdnom, Moy

20 Exposure of Managing Directors of Austrian
Corporate Entities in Times of COVID-19, February 2,
2022.  <http://knoetzl.com/exposure-of-managing-
directors-of/>

21 Austrian Insolvency Code, Section 69.2.
<http://www.rautner.com/wp-content/
uploads/2016/05/3645187_ Austrian_Insolvency-
Code_ENG.pdf>

22 Millaudon v P., (2019). 8 Mart. (n. s.) 68, 77-78 (La.
Supreme Court, 1829); Criddle, Miller & Sitkoff, the
Oxford handbook of fiduciary law. p.877.

23 Fisch, (2000)The Peculiar Role of the Delaware Courts
in the Competition for Corporate Charters, University
of Cincinnati Law Review. p.1063.

24 Martinez G., (2017). Re-Examining the Law and
Economics of the Business Judgment Rule: Notes for
its Implementation in Non-US jurisdictions, Working
Paper Series. p.5.
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oAby, 90 3ooeby3ghnmydnb d9093500bd0-
30L 3Mma3s600L CnMgdbHMmMo EIEYMNS 30Mo-
@0 30bybnbAgxOMMONLYZSH.%
bgmddmzebgama  3oMmab  3sbybobDggod-
@MONbLYZeb  gomaznbyxrmydslb LoajoMmmag-
oMb 306mbAgdmMmosE nm35mnbbnbyobL.
39fMdmo, 09960M3gmo dgbobgd 2021 Banob
3906mbalb  0060bdo, bygmddmzebgma oM
0003DMoYMYoL B0sbL, ™7 030 gowabyzghon-
™90sb bogdamnbo o Labm nbgyMMAs30NL
Lo®yxd39mMdY, bLLTgBoMIgm  LIBdMZsMYONL
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bo 9960MAgms dgbobgd 1994 Banab 306mba.
dgLo0od0nLY, bognmbab nMgzmng sMbLYOMAL
Lodommzgamb  LobodsMmmmmydab  dyoMmo
3mB0ENs. 3333MNmo@, bLobodomommmm obo-
omangmo bagnmbdg Loddggdab gobbog3znb
ommb 0ygbgdL Business Judgement Rule-,
Moo o3anbmb aMmm3gym ngbs My oMo
©nMmgdbhmmos dbMosab HMPO630L 3ot EYdY-
0. Business Judgement Rule-ob ;sb6sbdoc,
0330 oMmggbhmmo dmJdggods 3gmombo-
bonbongMmo, Mmgmmz Azggmgdmng gmbng-
M0 3880560 09MJdgadEs dnb dEgnmMdY,
030 oM dgndmyds ©oagLb 3obybabdggdem-
00L 9390 dbmem@ 03 sM3LLLYM3gM0 897-
30L godm, M3 Boobyzghnmgdolb dm3y3ze.
090b ©oLYEEYbo, dMJdgEI0Es ™My oMy
ooMmgdbhmmo smbndbymn 39M©YOYmMYdnL
dgbododnbo, LYONgdbhMo s MONngdbhaMo
HhabdHOL gozmos bLognMmm. dgxzsbgdab 3Mo-
Hh9Mm0oyadLb 6omMAMaaabb ob gamgdmyody, MmA
90b0n 40909060 gobbogym ngbgLb ndnb dnby-
3000, Oy Mmagmm 09mJdggdEs oL sEgnm-
99 dymxzn HAzgxmgdmMng bomo IMedMmM36Y,
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0390emmos dgbadmmms oEa9L, MY30N EOOEN-

25 Logomozgammb  YBgboglo  Lobosdsmoeml 2015

famol 6 Go0bo  goshyzgdomads. LdJdg NosL-
1307-1245-2014. <http://www.supremecourt.

ge/files/upload-file/pdf/+news-mnishvnelovani-

ganmarteba78-(1).pdf> [dmemm §3comas: 23 bmgddg-
o, 2022].
26 099oM3gos dgLobgd 2021 fenals 306mbo. 51.1.
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B6g0s, MM d0mgdym 0gbs ayRNGMydgma
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390033939, MMA sMaxgMmo 0965 gozgmgdymo
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3.7 000bsmM30L, MMT 35LYbnbAZgOMMObY
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MmagddHmmob 30bbnbAggoMmMOnL boxyydzmyod-
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9bg09, 3obLdM3M3L, MM b 39093 My,
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27 000mabol Lagdosmagm Labsdsmaemb 2018 Hamalb
17 0563Mals 3gobhnbgds, Logdy Ne2/25704-15.

28 dogMmooymo M., (2021). Lodghomdgm Lodsmorgmals
amzag Lobymaddmasbymm, odomobo, gsdmaE)-
dmmoy: bybobo. g3. 111-113.

ogmn 096900 Mgsadnmodoiznnb Mygnddo
©oMAgL. sdnbomznb oMgghmmo doomydL
00 gmbnzMmym 565DMOYMYoSL, MMAMab Mo-
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oM AgM9ds o oME dnobn owsby3gdhnmy-
000 MAYOS 3MmEgLbdn. gb dodmbozmabo go-
BLOdM3MYMNy 99-9 Tybmnob 89-3 o 09-4
Bobogmoo, Mo gxemobbdmob ndsb, MmAT bgen-
0dm3069mMmmM0Osd) 3x3mydsdmboman 3oMao 867
©0M9gghmmn, 30MEIOIMNS goabonbyybo-
Mmoob dgbobgd 3obEbogdab ©obLYI3900©
36monby o Labodsmommmb dngMm gobhnbg-
00bL 3o0bmbngMm domodn dgb3mnasb 15 @b
3000000, bLogoobobom mMagsbmdn BoMo-
©3n0bmbL MgsdnmohoEnnb Myz000b obyYyyds-
0009 65MY33bgmo ©y3mMaMs3ngon, bmenm
9339 6oM©aggbomdn, my3n dg3Emas SMmdm-
f9bg0s, 899damns 37339MMbL 96/ oS-
dodmmbL  bLogoobobom  306mMBAEHOMMONL
d9Ls0030bYE. 83539 dgbanb 89-6 bobomom,
0y @oMmgdbhmmo oM dgobMYmydL ombndbym
30M@Y073mMa0oL, ©owgqgds dobo 3sbybab-
09390mmonb bognmbn o doybgaza@ sbgon
d90mb3930L oamadnbs, ngn oM gameznbyy-
mMEJO0s ©I3MsMd3n0Lb BaMagbab 3emmg-
0mM900nLsgab.

MmagmME 9nb0dbo gooboabyynbommodnb
bogdd0b BoMAMYdnL dgbobgd 306mbom, wo-
Mmagdhmmob Pumydsdmbomgds dnbndomy-
M0 oym. ob dbmemE F0000MYOSL ©39090©
00Dy MmJ, ,Mgs00mots3nnb 3MmEqgbdn M-
200gohoEnob 93sMmM3gmbs o LaBsMIMDL
©nMmydhmmab yamyods-dmbomgdsms B6MIL
3ob6LdM3MO3L 3MgommMmms 3MYos“? 8g9-
©ob godmadnbamyg, nM33939, MM oMmgghm-
Mo Mmgadomoadognob 3MmEgbdn 08obs®
0000090y dMbobomgmosl, MedwYboma

29 8393balynbsmmdals bogdal Homdmgdals dgbsobgd
356mbo, Gybo, 44.4.
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3Mgoobhmmos 3M9xds goobyzghos o dmon-
boomdgdms 3MmEgbdn dnob AsMmmyEMOLDL.

MmgmME3 3bgozm, osbogma  306mbab
d9gdababob, 3obmbAEYOMYoL  oMmgdhm-
Mob PIRMYOsIMbNMY00Ls S 3o EYdY-
90900y boymagzngmn dMmds Foybyznom.
33momgdgon,  MmImydng  ©oMmgdhmmb
qbgds, 3330gMMO, ©IIONMIE snbobyds
MmgsdomohsEnob M93700%9). 3MEbs @O go-
dmEomyody, Mmdgmog ©oMmydhmmb og3b
©o3Mm3903emn dnbn 3dsMmM39Mmonbs @
BoMIMBoagbemmonbal, ©ogdnmn 096900
MmgmmE dmzamab, sbg39 MgadnmadoEnnb
3MmEgLbo gobbmMmEngmadobmzgnb. sby39, dm-
LO6086v300 0L Boghn, MMA 306mMbo 3M gobbo-
DM3Mo3L wnMmgdbhmmob bHHILL, Mgodoo-
HhoEnob 3MmEqbdn aMmhAgbabs s dnb dngMm
LagB03bmMONL gogMmdgmgonbsL. MmgmME 3bg-
©o3m, ©oMmgdhmmab Logdnobmods Mgyznddo
MAg300 oM J9gamMnaaMmamgds. dgLbodsdnby,
0mAg39mbL 39M 336MEYd0), Moasbol 0gn
Mgodomohs3nob ggadob dgwmaqbnmsb 8oL
3obbmMmEngmydsdy 3MmEgbdns AoMmoymo.
oofMmgdhmmo, MmIgmog Mgsdamos3nnb
3MmEgLbadn amAgdy, My Lobgaab Totamyod-
@ dMg393mnbgos? 30mbzgab ohgblb LEM-
M9 0b oghon, Mm3 Mysdomoadsgnob My3gn-
90L ©obyqonbs s omgdbhmmab 3MmEgbdn
©oMAgby, wnMaghmmb 03 yxmydsdmboy-
0900b gobbmMmEngmgdnb dgbodmgdmmosh
oMma3g3L, Moboy ,0960MBgms dgbobyd” 3o-
bmbo gygmobbdmob. sby3zg, bonbhgMmabme, My
h030b bgmdgzMymgdnlb goxymmdgds dmb-
900 Tobmab Mmgsadomodognob 3MmEgLbdn.
b 096900 ,0960M3gme d9bobyd* 30b6mMbom
39033mnbB0bgdym0 9.6. bobodbobymm by-
d93Mymgds oy dmmadnm-bodommngydMmngzn?
0330 nmggdhmmo MgsdomahsEnob Mygnddo
09939 bhohyLoo oMAgdy, MLy ,8960MABY-
0o dgbobgd” 306mbo gymobbdmob, dsbmob
3960  ©onEY0y  dMmAnm-bodsmmegdMngzn
bgmdn3Mmymads, Moaebsl Tobmsb ymmo-
9MoMosL domagnn bomabbaobs o EMbALLL
36m@9096.%°

d3b-0b nMydhmMmob oEydyM bgm-
30 Job&nMmas ., bnbadgy o., (2002). dgfomBgmes dgLs-

690 306mbals 3MBx6&sMn, dg-3 godm3gdys. 33 303.

d93Mymgdsob MmA ,dMmdoon bywmdgimy-
g0 Bmgodmy, s30L B0bssmdwggn nym
Lodommeab Emghmmao MmMmnb dngMasymao.
oL 800AbNY, MM YBMmM Tommydoymo ngbg-
OMmEY, My ©nMydhmMmmobd oydym bym-
d93M79™7000L ,,bLYALSbYMM byTgzMymgds
9Mgdgmes’, o6 3ggmMadobymon bodsmomab dg-
Lo0V3NbYE, MMgmMME 0L 33MZ3DMOEY — ,Lo-
dmaamgdnb domm3nb bymdgzmymgds™ ™
dommomony ,3960M3gms dgbobgd” 306mbdn
9L Lognmbo MY dMaMys sbognn MyEodEnnb
dgLodsdnbo, MydEs MgadamadsEnob MYgo-
ddo 90bn LHOMHYLOL OYEE]bMmMOs, 39N,
9300899 yoMymanm B9303m™965L oM ngmbo-
90L o d903b90s LO3BMBAYdMM boMm3y-
90 96/ LOMIBIEM 3M3JHN3OL OEEIOL
LobodaMmoM.

©nMmgdbhmmo bodgbomTgm LadMZsMgdNL
doMmm30b oy30mydgmn mMmasbms, MmAmnb
0600369mMos3 LOBMIEMYONL bLoagdnsbm-
00bL bEMMoE BaMBoMmM3adn goadby3gdno,*
MoboE 3boymab 3gbsmMagms dgbobgd sbomn
3obmbom ©oagbomn bmMmAgdn. LEMMY,
oomaghmmab obbhodyhob 8603369MmmMdNL
39035mnbBnbgdnm, 3309MMO, 3oMay3oMM-
00b oMadn oL goMAdgdm oMLYOYMON y39-
o bLogznmbo LomdbosmE dMByLbMNZgOYMN
3600 nymb.

babAdIMOIEOM
3MAadn030b 30aMbO™39

9oL d9093 MoE, 2021 Bgemb domsdo d9-
30000 MgadnmahoEnnbs o 3Maoodmmms
3nmgghoymo  ©ogdoymxnmgdnb dgbobyd
3906mb0, gomabnbyybsmmodab sMmogMmmo go-
bEboade 893000 Labodsmmenmdn, LanEo-

31 dngMmosymo M., (2003). dgBmyEnmo 3sbyboldggo-
Mmool LsbBmasemgadsly s comgyd@mmb dmMal
LadsmmgdMn3zn Phongmormools fomdmdmds s
LMoy, FJ9Mbosma: bm@smnsdn, LobmEGsm
s 39Mdm Lbadsmommol ndmbngn3s N1. 33.36.

32 msbomodzomo ., (2009). mxzngosgnmo  3m-
6BMoJG0 3ma3s600l  aMmadEMMmMb, 0sbsdy-
Mmm3g LagmM3mMmsgom Ladsmorgals cgmmoymmo
s 3Mmod&ninmo byzombgdn, ;mdamabon, godmaEy-
danmoy: 89Mnnsbn; 00650106 Hafmgoranals bobgam-
990x3mUbs o Ladsmomoal nbLE0G1E0. 33.309.
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6o Mygodogmacthoznolb M3gz000b dmnbm3zby
2-3960 3ondoM@..

afmm-gmo bLogdgdn, bool dmzsmab do-
oMo gonbbbs Mysdomathsgnob Myzndo, Im-
309 M330080 nMaghmmab BosMIMIda96-
mmoOnm ©oMAy, 96y ToMmmzsadn 03ymxygds
dm30em9. 30335 MONL LoFdMMIM M6 -
39300M500m sMLYOMOL Lb3oobbgs Lab®HI-
0o, MMA3gmomo dnbg3nmaE §39y69060L 3omo-
333mmO0nbL bodommeob LobL®H9Igd0 0d0LES
00b53000 BobEYONLB, d300ymMxNMydgb 0y
oMy 0bnbo LogMmmsdmmabm LHIbEIMBHYOL.>
2020 Banob 3o0b6mbo LEMMgE LogMmsdmMmabm
LHIBIMHIOL oYobMM3EY, MMEIbsE M-
30mnb doMm30d0 @aMmAgbos dgdmomm o dobo
Mmmmo gosodhnyme doMmmzsdn dgbodsdnbo
Aod300). Abgo3b AMBgLMNggdsL 33010300MAL,
oL939, 93MmEnMgddHngzs®. dmzomob Tomm-
3000 @aMAgBs sbogmo nbLhnHHns A396L Lo-
3o0mbamgdmm bLN3gME3gd0. 3omMdY3eMmMONL
LadomMmab EoMgnb LogMmmsdmmMnbm LHb-
©MH0mMb @oobmmgosbs s 2007 Bgnab
3906mbab 330 dodg LoydsMbL sMmygmma
™mgqdEns @ LBdgEbngMm badmMman dngdmaby,
Moy LOFIMOMNIBOE MYy NMYOYMN-
ym mmammE dmzsmab gogmbmgdnb, by dobo
LOBMAMYONL goaMmAgbaL, 867 Mgsdnmade-
300L LO3NMbd0.%° dbndymo dm3zsmab Log-
0006MOL 63MAMOE0® v3hMMMAnm Lo-
M390mMody @ mmMbobdngdgdnb MMasbndyoL.
dmEgdy dgdmbggzsadn, dm3smaL goshbo
3Mgoodhmmymo dmmbmgzbs 798 000 88 M-
maMmob MmEgbmodnm, MoE aLHYMydYMN
0ym 3%96090L00b LaLOTMOMML goabyzghn-
9000 s MMAMab sebmymgdab 3nd60ML3
3obbmMEngmms d9Ls0sd0bo MB0LbJNgdgd0.
sobMmymgdnb mmbobdngdgods dmzammab bo-

33 360®3agMa 3., dngMmosymo M., (2011) goesbaliyy-
BoMmonl gLobgd 396mbn, ObILNsMYdS s B7s-
M0 3a3MEMaO0L LagoMmmzgmmb 306MbLY s byg-
Mosdmmolim bGsbsMEYOS6, mdamaln. g3.12.

34 ob. DIRECTIVE (EU) 2019/1023 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 20 June 2019.
CHAPTER 2, Article 5.1. <http://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=CELEX%3A32019L1023&q
id=1649747230750>

35 dogmooymo M., (2016) Jomommo 3gMmdm Lods-
Mmool byznonbgdn, Agmmy dg3LgdnmMo godmEgdy,
nodomobo. 33.145.

dommmydmng-93mbmangyMmn  dgmadsmgm-
00 J33Mm ©osddnds. dgbododnbo, 36 39M
dgdom 800@nbsMyg LogsabobamM s LLbLY-
bbm 3oMEYdMx0900L dgbMgds. Yoo-
oob ombobdngdnb qgoMmgmgodn, LLBsMAML
d90mbo3mModn dMNsbo dngdsMmmgdMY
30M3gmn  3Mgoobhmmob 0b6hgmMmgbob og-
9oyma3nmgo0b3gb, gL 30, Lb3S ZoEVdMLY-
om0 @ ImbosemEbgmo 35emEydYmM906900L
©oMM3930L 06393w09. 306000000 LOBIMAML
000nboMmg dgdmbogmgdno dgndmmgdgmon
0ym yzgmo  3Mmoohmmyma dmmbmzbob
©v300ymaxznmady, dm3zsmgd dmombmzs M-
d00mohoEnob Mgz080b gobbby, MoE LabLdo-
Momb 3n09M E339YyMBOMOS s J0MJOYM
0gbo gobhnbgds gobibowgdnlb obodzgdo®
36monby o MysdamahsEnob MY3080b gobb-
B60b MomMoovy.36

3069300L 3gMmomEdn gMm-9Mmds dm-
30m9d  LoLodomMmEMbL  MgadoodoEnob
M93000b gobLbbob dmmbmgbom dndoMmmo.
d0bo bLsgdnsbmodalb domoms@o bsgsbn m30-
6oL, L3nMBHOL, doognL, 6396900L, bomab
®306mgo0b Bamamgods, Ommmyddn AsAmbb-
0o, MgomMnBsENs o dbgasgbn bbgs bogdggdn
0ym. 3gaMmo s30bY, AM33™Mg sbMmMENYMYdE
3o06mbom b6g00aMmomy Lbgo Logdnsbmodo-
LOE, BOMMYONL gognMagzgds o o.0. MMmgm-
M3 3obEboydnsb nM339309, dM3smg 39M
SLMYMIOES FITMLYM oM PIOYMYOJOD,
MmImydLo3 3ob9390036900 MmagmmmEz bagmyg-
ood®m, bobgmaobm, sbY39, LogssbobsmM
39MEYOYMY0900. 3ob33bs©YOgMa Fo@ab-
©0byrbammonb  odoabhyMmgdgem goMg-
dm909000 100mM9oL Mn330xMmMOnL ©IARN-
300Dy s JMbByonb Mgamndo300b 3MHMEgLOL
©o6yYyq00oL. moz3nyMmodnb ginigobhob oMm-
LgOMONL oL bHYMgdMe BaMIMEEY-
bomn ©mM3ndgbhgdnb dnbgznm, dm3zsmy
70000090L B0bsbLMy LddnbabHMML TndoMmm
oMLYOYMN EO33MN3b7d0L godm 3obgmab
LodbMMgdm d0MmbL BoMIMYodsdn Eo-

36 nodomobol  Lagomogm  Lobsdshorenml 2021
fmolb 20 93900Mmals  gobhabgds,  Loddg
N2/32145-21. <http://matsne.gov.ge/document/
view/5352736?publication=0> [dmem §3comds: 24

bmgdodgon, 2022].
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Bygdym LosmbMymydm BaMAmgdab Logdg-
90L o bbgs LoLLbbM EO30MN369090L. MM-
3mME dmzsmg smbndbogb, dnbn domnsbo
30003MbYMO 30MEYOYmMY0900 1 403 291.04
maMmb 3903960, MoE dobo dmgnnsbo sghn-
39000 51.28%-0s. 3ob633bogdmMnb dnmnmyg-
000, 030 dmAE36m 30 Emab gobdszmmod.s-
do 3960 ®IMO3 30MNMYOM 333TIMLYM
39MEYOYMYO90L.  3obdEbogdgmo  yomo-
0900 JOMYb3zgmymBam 3MInHMmMmYody,
@yondhmMymn dmmbmzbgody, dndnbomy
LoLOTIMOMM 139009 s MIadnmotsEnnb
90mb6930L gmbozmMymn sends;mMOnb dgbobyo,
bmeom Mmgsdomodognolb M9z080b gobLOL
d90mbgg3000, doMmm3zadn @nMmydbhmmab o-
HhM3905%7. gobbobogmgzgm d9d8mbzg3se00, go-
603boydgmMads doyomnms nbxgmMmIsEns o
BoMmoanbs  dgbododnbo  dH303Eg09mod900
dm3om0b 3nbsbLbyM v9Hn390L S oM EY-
0™My090%g. x30bsbLYM dJHN370M0 EV30-
3dnMmgdnm gobaEbogdmnlb gobdoMmbgdnm,
9oL bLogymMmgdedns 3dmozn Jmbgods, dob-
99 3960030900 J9bMd-60370MbNOY ©O
bbgoabbgs Lobob AmdMmagzn gmbgde. MoE d9-
9bg0s ©309hMMm™m ©a35MNab9090L, IM30-
™gb 3Yyo3L 4 @gdndmmo, MMIgmms 3ndsMo
dmobm3zb900b MEYbmMo 03380 dgowa9bL 284
285,5 g,aMmb. Mo3 d99bgds 30bsbLYMN dam-
90Mgmonb 30mMEydymMad90L, dmM3zomab 3yo-
3b gMaothmmgon bogoMmm3zgmmb Bnbsbbmy
bLod0bobhHMmML, LLO3 dgdmbogmadab bod-
LobyMoby o Lb3s 3MaodmMmgonb Lobom,
Mmdgmms 606039 oMLYOYMN FoMEYOYMY-
0900 LogMmom 353d0 d900396L 1 403 291.04
maMmb; Mgsdamos3nob dnd60ob domby30L
3mbogmym  smMOsIMOsLMb  o3e3dnMyg-
00 gobaboydgmo ymnmydb, Mm3d dm3oe-
gL goxmMmInoymo 893L Logogmm bymdg-
3Mymgos yodabgmab ghmm-gmom gomdsbmob
dm3omobam3znlb 7 500 000 odd @MMyMOL
m0Mmydymgonb 3 500 000 gMmgyeo dMMN
®300600 3933900000 ©V30300Mx000); TM-
309 dbg39 JO0mxoEs bbzs Lobab Logdne-
bm090vy, MMIgmms gobbmmEngmgdal 990-
mbgg30d03 90bn BnbsbLYMN TEaMAsMIMOY
399035Mm0oOgLEYOM®.. dbY39 LoggmMmgdsdn oMm-
LgoOym 5 000 HmbaL H939MONL gyMmgdgmdy

o Yynmdbob gomadodydagzgdgm 7 boddy, Lo-
Lobymog GWoMmmMBY, MMIgmoE ngaMob bgmm-
893Mmg00L bLagyYd3zxMdY YM3IMMNZNYMI©
d90mbe3mMnb boboom 0MydL 3 000 MoML. bog-
Moym oddn damzamab bogdnsbmoneb dnmg-
03y d99mbLOgaMas 6gmnbBodn dgbodmms
d900306mbL 1 335 853 moMn, gL 30, IM3oeMaL
900bE9dL dgbodmgdmMMOLL, esbmgdom 3
Banob gobdo3mmosdn domnobo@ ogaMmmb
0MLbYOYmMO }BNBOLYMO oM EYOYMY0J00
o0893MmymMa, dgdmmb gobznmomgods. dm-
30mMab 9gH0390000 @O 3o EYOYMI0500L
d9330L960b boxryxd3zgmdy, babsdsmmemad dm-
30mM0b IMmMbm3bs ov3doymanms o dnb
000sMm gonbbbs Mgadomadoignnb Myzx0d0.%7

2019-2020 Bgmb gozmEgmadymads 3mMm-
6o30M3b0L 3063050 JNEaLo Bgze3mM9bo
0gmbos abmamamb dsbdhsdom y3zgms byg-
MmbB9. d9LsdsdNbYE, 30MYLAs M¥30L0 3300
00d69L0L yzgms LRIMML EdhHYM, FobLo-
39000M9000 30, 33900L MdNggdhgoL, MmaAgemms
393bnbYYbsMmMONL d993aT30 9 OdYmM3b0.
0039MN0E, 9Mm-9Mds IMm3smy 3MA3o-
6008, MMIgIsE goobobyybammodnb bodg-
90b BoMAmMydnbL gobLbbs dmnmbmags Mysdomn-
Hho300b M930800 s MMIgoE Lagdnsbmds
dmabsabyMgdab bygmMmdn, 3gMmdme, LoMg-
bH™MMbY 00Bb7LAN, 306HTNNL BNBYBNO -
nbym goabonbyybsmmdnl 3MmEgbo. godm-
dnbsMmg ngdgmab, MmT dmEqdyem 3Ma3sbnsb
oM 3ooAbo mngiznyMmo odhn39d0, 30adm-
LIMO oW PIOPYIYIOIONL BgLLMYMYOMC,
3obo goabnbyybomm — Mgsdamadoznnbs
o gMgoohmMmos 3Mmadhogmo azdsyma3n-
@g00b dgbobyd 306mbab 39-7 Igbenab 1-g9enn
3969hoLb Loxydzmono. dmzemalb TogMm o-
Bb3bogoobmob gMmomo Bomoagbomn 0gbo
Mgsdonmotho3nob gggdnb 3Mmaygdon, Mmdg-
™0E 00033M0bB0670d IM33Mb Bnb6LYMN
LNdbgmMxgo0L Zoagmob o ZMgohMmMmms
dmmbm3zbgonb ©o3zdoymxznmgdab 9x399dbhym
3%90L. 39300L 0Mobsbdo, 3MB33b0sL gooh-
bo dgLbodsdnbo MabyMLbo o 3MmHgbEnamo,

37 0ndomobol  Lagomogm  Lobsdsmognmb  gsbho-
Bgds, ULogddy N2/5373-22. <http://matsne.gov.ge/
document/view/5410220?publication=0>  [0mm
§3c0omds: 24 bengdodgMo, 2022].
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Mmomo BaMmdohgdnm gongamdgmgodnbs ma3z30bo
Logd0sbmos 356 dnnb  abMyMydalb dg-
00093. dm3smab BoMmoagbomn 3obEbomgds
LOLYTIMNEMMD BNgM EO3TOYMBOM Y, MOBI(3
0090bsMgmoL goobnbyybommodab bogdab
BoMmIMyds MyadomoboEnob Myz0800.38

©abyd36y

ymzgmn3gb gocm3omabbnbgdnom, ©obis-
6oL Loabono dgndmyds nmg3sb d90Han: by-
madm3e69mmosdy yxmydsdmboga 3n0Mo
30MEYOYMNS 33EZNBML goabobyybo-
Mmooy /dmbsanmebgmn  gssbonbyybomm-
00. 30b0 AMY039Y00 396MBNLY s 00BBHLAL
06(hgmMmgLyoab BoMmamyodo Ybs 9JEIMEIL
o JsL oM 6o LEEYdMaL, bmenm dob
0000M0o)  3oLybobAggoMmdnb  Eoznbmyg-
00 0bonznEysmym dgxasbgdolb bLogommg-
oL dh303909™Mod900L, dMJdgEadabys 0
90mJdgomonb goobomndgdalb Loxydzgm-
9. 3oMEo 030nby, oM dgndmyods dnznhbomo,
Mmd dm3omob gosboabyybsmmos/dmbe-
ommEbymn  goobabyybommds ymgzgmm-
0300 godm3nbamgmob d96smMBy bydngdhnb
9409090036 36/s y0mJdogomodnsb. Mm-
3mME 3Modhngnmads Fogomnmgdds 3bo-
ym, 09m3omob gssbonbyybsmmods/ambo-
mMEbymo goobnbyybommos LobsMIML
Azgymaomngn LoJdnsbMdNEb godmanba-
M9, 3M0dab goms, dgndmyds gsdmnb3znmbL
bb3oEobbzs @oghmmMay, BMMLAdIMMTS ob
0bgMdo @oMmydmyoded, MmgmMmoEy 2019-2020
Bomb gozmEgmgdyma 3mMmbagznmybab 3o-
6qdns nym.

MmgmmE 306mbob obomndds 330h3960,
39M3399M 9900003930080 d39BOIYOIMNS
0O30bMBAEdMM AsMAmML 899abs, Momy
ooMmgdhmmob dndsMmo  sMLYOYE  bogn-
0bgdmeb ©o3ze3dnMmydnm 0x6m306908 go-
Jombymgb.

3319300 bexYd3zgmdY 3gadmyods 83L-

38 000mabobbagdsmagmbsbsdsmomemml 2021 §emoli23
3ol gsbhnbgds, Logdgby N2/8629-21. <http://
matsne.gov.ge/ka/document/download/5158898/0/
ge/pdf> [dmenm §3comds: 24 bmgdogma, 2022].

33600, MMA oy30mgdgmns 39b6mbaydaab
d09Mm @obndom@pmL Imbammbymo goob-
©0byybsmmos O EaNbmaL, My M ghodn-
©ob oMab dgbodmgdgemo LobsMIML dnhbg-
39 ,,0mbomEbym Zoobnbyybsmmosdn”
dyma bydngJMHo.

00939, 306mbo Y6 vEbwaL oMILBM-
Mo 6oM©3bnm gobEbogdedy 3abybnbAzg-
0mMmmMONL RIMamM9dL. P6s gobnbadmzmmb
d9x30bg00b 3MohgmMoydgdn o LHobosmtbon.
dmgdgn 3obmbnb mobobdo, dnygbgdymon
900600 MEobMOSL FobbLdM3MO3L dMLOTS-
Moy, MsE 80b 0bNznEYsMYM dgbgymy-
00090 EOIM3NEYOYMN. 330gMMO, b ymzg-
030L ©o30b bogebn ngbgds dbsmgms dmMmab,
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ABSTRACT

The rights and duties of the director in entrepreneurial activities
are regulated by both the 1994 and 2021 editions of the Law of
Georgia “On Entrepreneurs”. The powers assigned to him/her include
leadership and representation of the entrepreneurial company. The
legal relations of the director often goes beyond the scope of corporate
law. Accordingly, the rights and duties established by other fields of
law apply to him. One of them is the law of insolvency, which provides
for the director’s involvement in such a regime as the rehabilitation
regime. In the paper, the role of the director is considered within the
framework of the regulation of the law of insolvency, the rehabilitation
regime, which is regulated by the law of insolvency. In addition to
reacting to the imperatively determined action, the law obliges the
director to assess the evaluable and foreseeable circumstances and
to take appropriate action on it. The topic is relevant and interesting,
because in addition to the civil liability towards the director, criminal
liability may also be considered. In order to properly discuss the topic
provided by the article, the laws on Insolvency Procedings and on
Rehabilitation and Collective Satisfaction of Creditors are compared
with each other. Decisions/rulings of the general courts of Georgia
have been used in the paper in order to clarify the position of the
court regarding the issue. And, in certain cases, the legal norms of
different countries and foreign language literature are cited in the
article for the purpose of making a comparison.
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