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INTRODUCTION

Ces derniéres années, un nombre considérable de Francais et de
Geéorgiens ont quitté leurs pays d'origine de leur plein gré, pour com-
battre aux cdtés de terroristes islamistes membres de U'Etat islamique,
amenant le chaos dans la région du Levant et représentant une menace
pour UEurope. A 'heure ol cette entité s'est affaiblie et que nombre de
ses membres ont été arrété, se pose la problématique de la compétence
du jugement de ces ressortissants francais et georgiens.

Il convient de rappeler d’abord que U'Etat islamique, aussi appelé
Daech, est une organisation terroriste politico-militaire ayant instaurée
un califat en Irak et en Syrie de 2014 a 2019. Le rapprochement d’Al-Qai-
da en Irak et des cadres baasistes, évincés du gouvernement irakien,
permettra l'instauration d'un systéme totalitaire redoutable. Cette orga-
nisation est accusée par les Nations unies, la Ligue arabe, les Etats-Unis
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et 'Union européenne de crimes de guerre, de
crimes contre 'Humanite, de nettoyage ethnique,
de génocide, ainsi que de destruction de vestiges
archéologiques millénaires.

Cette entité aura recruté des étrangers en
provenance de plus de 80 Etats, dont un nombre
important d’européens. Les Francais feront par-
tie des plus nombreuses recrues européennes au
sein des rangs de 'Etat islamique, avec environ 1
300 ressortissants’. Concernant la Géorgie, il est
estimé qu’entre 100 a 300 Géorgiens? ont rejoint
les rangs de Daech, provenant en majorité des
Kists de Pankissi, ainsi que, dans une moindre
mesure, des régions d’Adjarie et de Gourie?. Si ce
nombre peut sembler faible en comparaison a la
France, il convient de rappeler que la Géorgie est
peuplée de moins de quatre millions d’habitants®,
ce qui représente environ 7,5 pour mille habitants
ayant rejoint Daech contre 1,9 pour mille coté
francais.

Grace aux opérations de la coalition inter-
nationale et de diverses factions ennemies de
Daech, l'Etat islamique perdra de nombreux ter-
ritoires entre 2014 et 2019. Des milliers de per-
sonnes vivant sur ces territoires controlés pre-
cédemment par Daech sont alors placées dans
des camps au Kurdistan syrien, controlés par les
Forces démocratiques syriennes (FDS), groupe
composé a majorité de Kurdes® et allié de la coa-

1 CNCDH. (2019, 11 octobre). Avis sur les mineurs
francais retenus dans les camps syriens. Journal
officiel de la République frangaise (JORF) n°0237.
Texte n° 78. NOR: CDHX1929060V. <https://www.
legifrance.gouv.fr/jorf/id/JORFTEXT000039202746>
[Derniére consultation: 5 aolt 2022]

2 33rd ISIS fighter from Georgia’s Pankisi Gorge dead
in Syrian war. (2019, 9 mars). Democracy & Freedom
Watch. <https://dfwatch.net/33rd-isis-fighter-from-
georgias-pankisi-gorge-dead-in-syrian-war-52956>
[Derniére consultation: 5 aolt 2022]

3 Russian-Origin Muslims in Georgia. (2021, 30 juillet).
International Crisis Group. <https://www.crisisgroup.
org/russian-origin-muslims-georgia> [Derniére
consultation: 5 ao(t 2022]

4 Georgia Population (LIVE). Worldometer. <https://
www.worldometers.info/world-population/georgia-
population/> [Derniére consultation: 5 ao(t 2022]

5 CNCDH. (2020, 2 février). Avis sur les ressortissants
frangais condamnés a mort ou encourant la peine
de mort en lIrak. Journal officiel de la République
francaise (JORF) n°0028. Texte n° 57. NOR:
CDHX2003042V. <https://www.legifrance.gouv.

lition internationale contre U'Etat islamique. Ainsi,
en 2019 on estimait qu’environ 12 000 étrangers,
dont 4 000 femmes et 8 000 enfants, de 30 a 40
pays différents étaient internés dans les camps
du nord-est de la Syrie®. La situation dans ces
camps a été qualifiee d’« apocalyptique » par le
comité international de la Croix-Rouge (CICR)".

Un certain nombre de personnes, notamment
des hommes soupconnés d’appartenance a 'Etat
islamique, ont été transférées du nord de la Syrie
vers l'lrak poury étre jugées. Ainsi, entre le 26 mai
et le 3 juin 2019, onze francais ont été condamneés
a mort par pendaison par la Cour pénale centrale
de Bagdad sur motif d'appartenance a Daech et
de faits de terrorisme®. De nombreux autres Fran-
cais et de potentiels Géorgiens, risquent aussi
d’étre transférés et jugés en Irak ou ils risquent
la peine de mort.

Les Etats européens, dont la France® et la Géor-
gie'®, restent réticents quant au rapatriement de
leurs ressortissants. Ce statut quo laisse les enfants,
ainsi que de nombreux adultes, entre les mains des
FDS au sein des camps au nord-est de la Syrie dans
des conditions mettant gravement en péril leur vie.
De plus, un nombre non négligeable de transferts

fr/jorf/id/JORFTEXT000041515060>
consultation: 5 aolt 2022]

6 Abou Bakr Al-Baghdadi appelle a «sauver» les djihadistes
détenus et leurs familles. (2019, 16 septembre). Le
Monde. <https://www.lemonde.fr/international/
article/2019/09/16/abou-bakr-al-baghdadi-
appelle-a-sauver-les-djihadistes-detenus-et-leurs-
familles 5511143 3210.html> [Derniére consultation: 5

[Derniére

aolit 2022]
7 Ibid.
8 Irak: 5 ressortissants irakiens exécutés pour

terrorisme. (2021, 12 février). ECPM. <https://www.
ecpm.org/irak-5-ressortissants-irakiens-executes-
pour-terrorisme/> [Derniére consultation: 5 ao(t
2022];

Irak: 21 ressortissants irakiens exécutés pour
terrorisme. (2020, 19 novembre). ECPM. <https://
www.ecpm.org/irak-21-ressortissants-irakiens-
executes-pour-terrorisme/> [Derniére consultation: 5
aolt 2022]

9 Collongette, A. (2022, 5 juillet). La France a-t-elle changé
de politique concernant le rapatriement des enfants
détenus en Syrie? Nice-Matin. <https://www.nicematin.
com/faits-de-societe/la-france-a-t-elle-change-de-
politigue-concernant-le-rapatriement-des-enfants-
detenus-en-syrie-779247> [Derniére consultation: 5
aolt 2022]

10 Russian-Origin Muslims in Georgia. Op. cit.

Sophie Joubert
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de ressortissants européens, depuis les camps sy-
riens vers l'lrak, sont effectués afin de les juger sous
le joug du droit irakien, suscitant de vives interroga-
tions sur le respect de leurs droits fondamentaux.
Ainsi, pour pallier ces contrevenants juridiques,
certaines juridictions spécialisées pourraient étre
mises en place pour juger des crimes commis par
les membres de Daech. Il pourrait aussi étre envi-
sagé le transférement et le rapatriement des res-
sortissants frangais et géorgiens pour les juger dans
leurs pays d’origine.

Face a ces circonstances politiques et sociales
sensibles, il convient d’apporter une vision juri-
dique pour traiter cette situation constituant une
réelle bombe a retardement pour les pays euro-
péens tels que la France et la Géorgie. Cet article
a pour vocation d’apporter une solution juridique
concise a cette problématique. Il n’a pas voca-
tion a développer doctrinalement des notions
juridiques, dont un approfondissement pourra
étre apporté par les documents fournis en bi-
bliographie.

1. LA MISE A MAL DU DROIT
INTERNATIONAL PAR LE
JUGEMENT IRAKIEN DES
MEMBRES DE DAECH

1.1. Une compétence territoriale
irakienne contestable et contrevenant
au principe de non-refoulement

La politique francaise a érigé en principe"
que ses ressortissants ne seraient pas jugés en
France, mais en Irak, en vertu de la compétence
territoriale irakienne de juger les crimes com-
mis sur son sol. Cette position politique de la
France, et plausiblement admise par la Géorgie
aussi, serait partiellement irrecevable juridique-
ment. En effet, selon les avocats auditionnés par
la Commission nationale consultative des droits
de 'Homme (CNCDH), plus de la moitié des res-
sortissants francais ne se seraient jamais rendus
sur le territoire irakien™ (il est probable qu’'une
situation similaire soit applicable aux ressortis-
sants géorgiens). Ainsi, si ce fait est prouvé, cela
rendrait la compétence territoriale de l'lrak non
recevable®.

De plus, il apparait qu'aucune base légale
ne justifie le transfert des ressortissants fran-

11 Paris récuse les observations d’une rapporteure
de I'ONU sur le transfert de jihadistes francais en
Irak. (2019, 12 aolt). France Info. <https://www.
francetvinfo.fr/monde/proche-orient/francais-
condamnes-a-mort-en-irak/paris-recuse-les-
observations-d-unerapporteure-de-l-onu-sur-le-
transfert-de-jihadistes-francais-en-irak_3574541.
html> [Derniére consultation: 5 aolt 2022];

Paris répond sechement a une experte de I'ONU qui
demandait le rapatriement des jihadistes. (2019, 13
ao(t). Huffington Post. <https://www.huffingtonpost.
fr/politique/article/paris-repond-sechement-a-une-
experte-de-l-onu-qui-demandait-le-rapatriement-
des-jihadistes_150071.html|> [Derniere consultation:
5 aolt 2022];

Djihadistes francais condamnés a mort en Irak: la
France exclut a nouveau de les rapatrier. (2019,
13  aodt). LCl.  <https://www.Ici.fr/terrorisme/
djihadistes-francais-condamnes-a-mort-en-irak-
la-france-exclut-a-nouveau-de-les-rapatrierune-
experte-de-l-onu-appelle-a-le-faire-2129420.html>
[Derniére consultation: 5 aolt 2022]

12 CNCDH, (2020, 2 février). Avis sur les ressortissants
francais condamnés a mort ou encourant la peine de
mort en Irak. Op. cit.

13 Ibid.
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cais et georgiens depuis la Syrie vers l'lrak™. Ce
transfert, autorisé politiquement par la France
et probablement toléré par la Géorgie, contre-
vient au principe de non-refoulement®™ vers un
pays pratiquant la torture et la peine de mort. La
Convention contre la torture et autres peines ou
traitements cruels, inhumains ou dégradants ',
ratifiée par la France et la Géorgie, dispose en son
article 3 qu'« aucun Etat n’expulsera, ne refoulera,
ni n’extradera une personne vers un autre Etat ot
il y a des motifs serieux de croire qu’elle risque
d’étre soumise a la torture ». Cette approche est
aussi retenue de facon constante depuis 1989 par
la Cour européenne des droits de 'Homme, re-
connue par la France et la Géorgie, qui interpréte
par « ricochet » l'article 3, notamment vis-a-vis
des personnes risquant d’étre renvoyées vers un
Etat ou elles sont passibles de la peine de mort".

Il est avéré que les aveux d’appartenance a
Daech seraient obtenus sous la torture®, faits
confirmés par le temoignage de Francais condam-
nés a mort®. Cette pratique de la torture rend

14 Ibid.

15 Pour aller plus loin, voire: Delas, O. (2010). Le
Principe de non-refoulement dans la jurisprudence
internationale des droits de ['Homme: De la
consécration a la contestation. [Thése de doctorat en
Droit International, Université Paris 2] <https://www.
theses.fr/2010PA020067> [Derniére consultation: 5
aolt 2022]

16 Convention contre la torture et autres peines ou
traitements cruels, inhumains ou dégradants (1987,
26 juin)

17 CEDH, Soering c. Royaume-Uni, 7 juillet 1989, req. N°
14038/88.

18 Human Rights Watch. (2017). Flawed Justice: Account-
ability for ISIS Crimes in Iraqg. Pp. 49-52. <https://www.
hrw.org/sites/default/files/report_pdf/iraq1217web.
pdf> [Derniere consultation: 5 aolt 2022]

19 Sallon, H. (2019, 6 juillet). Des djihadistes francais
condamnés a mort en Irak mettent en cause Paris.
Le Monde. <https://www.lemonde.fr/international/
article/2019/07/06/des-djihadistes-francais-
condamnes-a-mort-en-irak-mettent-encause-
paris_5486227 3210.html|> [Derniére consultation: 5
aolt 2022];

Olivier, P. (2019, 10 juillet). La famille d’un Frangais
condamné a mort en lIrak crie sa colére. RFI.
<http://www.rfi.fr/france/20190710-rfi-rencontre-
famille-francais-condamne-mort-irak> [Derniére
consultation: 5 aolt 2022];

Le Devin, W. (2019, 4 juillet). Jihadistes en Irak: “Est-
ce qu’on éradiquera le mal en appliquant la peine de

donc illégaux les transferts consentis de ressor-
tissants frangais et georgiens, de la Syrie vers
l'lrak, pour y étre jugés dans des procés posant
des inquiétudes quant a leur équitabilite.

1.2. 'absence de proces
équitables en Irak

Le 29 mai 2019, M. Jean-Yves Le Drian, ministre
de I'Europe et des affaires étrangéres, a qualifié
d'« équitables », les proceés a l'issues desquels
onze Francais ont été condamnés a mort. Cepen-
dant, de nombreux éléments démontrent lin-
verse de la position du ministre francais.

ILconvientde rappelertoutd’abord que le droit
a un procés équitable est un droit fondamental
consacreé par divers textes internationaux, comme
la Déclaration universelle des droits de 'lHomme?”
(article 10) et la Convention européenne de sau-
vegarde des droits de 'Homme et des libertés
fondamentales? (article 6), toutes deux ratifiées
par la Géorgie et la France. Le Pacte international
relatif aux droits civils et politiques? (article 14),
ratifié par la Géorgie, la France et l'lrak, consti-
tue également un instrument contraignant prote-
geant ce droit.

Le droit a un procés équitable repose sur

mort? Non!”. Libération. <https://www.liberation.fr/
france/2019/07/04/jihadistes-en-irak-est-ce-qu-on-
eradiquera-le-mal-en-appliguant-la-peine-de-mort-
non_1738006/> [Derniere consultation: 5 ao(t 2022];
Zamouri, A. (2019, 21 juin). La famille d’un djihadiste
francais condamné a mort brise le silence. Le Point.
<https://www.lepoint.fr/justice/exclusif-la-famille-
d-un-djihadiste-francais-condamne-a-mort-brise-le
silence-21-06-2019-2320318 2386.php>  [Derniére
consultation: 5 aot 2022]

20 M. Jean-Yves Le Drian, ministre de I'Europe et des
affaires étrangéres. (2019, 29 mai). Déclaration
en réponse a une question sur les proces en Irak
contre le djihadistes. <https://www.vie-publique.
fr/discours/271659-jean-yves-le-drian-29052019-
les-proces-en-irak-contre-le-djihadistes>  [Derniere
consultation: 5 ao(t 2022]

21 Déclaration universelle des droits de ’'Homme , (1948,
10 décembre)

22 Convention européenne de sauvegarde des droits
de 'Homme et des libertés fondamentales, (1953, 3
septembre)

23 Pacte international relatif aux droits civils et politiques,
(1976, 23 mars)
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divers principes comme la présomption d’inno-
cence, l'impartialité et 'indépendance des juges
ainsi que la tenue d’un débat contradictoire?. Ce
droit garantit aussi le respect des droits a la deé-
fense, dont l'accés a un avocat a tous les stades
de la procédure®.

Concernant les procés irakiens jugeant les
membres de Daech, de nombreux éléments dé-
montrent que l'accés au droit a la défense est
restreint avec des procés expéditifs sans présen-
tation de tous les éléments et de tous les argu-
ments de la défense?.

Les avocats de la défense subissent de nom-
breuses menaces et sont souvent commis d’of-
fice sous la contrainte. Ils ne sont présents qu’au
proces, n'ayant pas la possibilité de s'entretenir
avec leurs clients, ni d’accéder a leur dossier, si-
non quelques minutes avant l'audience, les em-
péchant de préparer une défense.” Ils ne peuvent
plaidoyer ou que trés brievement?,

24 Cour européenne des droits de I'Homme. (2022,
30 avril). Guide sur l'article 6 de la Convention
européenne des droits de ’'homme, Droit a un proces
équitable (volet pénal). <https://www.echr.coe.int/
documents/guide_art_6_criminal_fra.pdf> [Derniére
consultation: 5 ao(t 2022]

25 Ibid.

26 Foltyn, S. (2019, 2 juin). Inside the Iraqgi courts sen-
tencing foreign Isis fighters to death. The Guardian.
<https://www.theguardian.com/world/2019/jun/02/

Les accusés sont démunis d’avocat durant
'arrestation et 'enquéte. Ils n’ont le droit a la pa-
role qu’'un bref instant et font face a de grandes
difficultés, notamment dues a leur méconnais-
sance de l'Arabe.

Les magistrats sont dépourvus d’indépen-
dance, ceux-ci vivant dans la peur de représailles
en cas de verdict jugé inadéquate par la po-
pulation®.

Dénuées d’instructions préalables, les peines
sont prononcées sur la base d’aveux, générale-
ment obtenus sous la torture®, et non pas d’élé-
ments de preuves concordants. Ces procés se
déroulent en l'absence des victimes et sans que
l'accusation soit étayée du moindre témoignage.

Tous ces éléments concourent a indiquer le
défaut de procés équitable en Irak. Carence sou-
levée par le troisieme Examen périodique univer-
sel (EPU), de novembre 2019%, qui soulevait les
violations du droit a un procés équitable en Irak,
et soulignait en outre la nécessité de renforcer
lindépendance et l'impartialité de la justice. De
plus, selon la Haute-Commissaire des Nations
Unies aux droits de 'Homme, Michelle Bachelet,
plus de 150 hommes et femmes ont été condam-
nés a mort en Irak en vertu de la loi antiterroriste
«a l'issue de proces qui n'ont pas donné lieu a des
garanties d’une procédure réguliere»®?. En outre,

inside-the-iraqgi-courts-sentencing-foreign-isis-fight-
ers-to-death> [Derniére consultation: 5 aolt 2022] ;
Rubin A.J. (2019, 29 mai). France Hands ISIS Suspects
to Iraq, Which Sentences Them to Hang. The New York
Times. https://www.nytimes.com/2019/05/29/world/
middleeast/france-irag-isis-trials.html [Derniére con-
sultation: 5 ao(it 2022];
Irag: French Citizens Allege Torture, Coercion. (2019,
31 mai). Human Rights Watch <https://www.hrw.org/
news/2019/05/31/irag-french-citizens-allege-tor-
ture-coercion> [Derniére consultation: 5 ao(t 2022];
Callamard, A. Rapporteuse spéciale sur les exécutions
extrajudiciaires, sommaires ou arbitraires. (2019,
8 ao(it). Mandat de la Rapporteuse spéciale sur les
exécutions extrajudiciaires, sommaires ou arbitraires.
UA FRA 5/2019

27 Bouvier, P. (2019, 4 juin). Les procés des djihadistes
francais soulignent les failles du systéme judiciaire
irakien. Le Monde. <https://www.lemonde.fr/
international/article/2019/06/04/les-proces-des-
djihadistes-francais-soulignent-les-failles-dusysteme-
judiciaire-irakien_5471351 3210.html> [Derniére
consultation: 5 ao(t 2022]

28 CNCDH, (2020, 2 février). Avis sur les ressortissants

francais condamnés a mort ou encourant la peine de
mort en Irak. Op. cit.

29 Bouvier, P. (2019, 4 juin). Les procés des djihadistes
frangais soulignent les failles du systéme judiciaire
irakien. Op. cit.

30 Human Rights Watch. (2017). Flawed Justice: Account-
ability for ISIS Crimes in Iraq. pp. 49-52. Op.cit.;
Sallon, H. (2019, 6 juillet). Des djihadistes francais
condamnés a mort en Irak mettent en cause Paris. Op.
cit.;

Olivier, P. (2019, 10 juillet). La famille d’un Frangais
condamné a mort en Irak crie sa coléere. Op. cit.;

Le Devin, W. (2019, 4 juillet). Jihadistes en Irak: “Est-
ce qu’on éradiquera le mal en appliquant la peine de
mort? Non!”. Op. cit.;

Zamouri, A. (2019, 21 juin). La famille d’un djihadiste
frangais condamné a mort brise le silence. Op. cit.

31 Résumé des communications des parties prenantes
concernant I'lrag. (2019, 8 novembre). Nations Unies.
Conseil des droits de ’'Homme. Examen périodique
universel — Iraq. Troisieme cycle. <https://www.

ohchr.org/fr/hr-bodies/upr/ig-index> [Derniére
consultation: 5 ao(t 2022]
32 Déclaration liminaire de Michelle Bachelet, Haute-
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de nombreux rapports d’'ONG*, de 'ONU ou en-
core d'avocats®, font état de violations des droits
de 'Homme et du droit a un proces équitable lors
des procés pour appartenance a 'Etat islamique.

Tous ces éléments démontrent que les pro-
cés menés sur motif d’appartenance a Daech
par l'lrak sont inéquitables, contrevenant ain-
si au droit international. La France et la Géorgie
devraient donc tout mettre en ceuvre pour que
leurs ressortissants, dont ils ont la responsabilité,
soient traités dans le respect du droit internatio-
nal en cas d’accusation de crimes graves dans un
autre pays®, notamment en les rapatriant pour
les juger sur leur territoire.

1.3. Un jugement irakien non
individualisé et exempt de
reconnaissance des crimes contre
I'Humanité

La loi antiterroriste irakienne de 2005% qua-
lifie de terroriste toutes personnes ayant appar-
tenu a une organisation terroriste, peu importe
la place et le role qu'occupait lindividu. La loi
dispose en son article 2 paragraphe 3 que «Les
actes suivants sont considérés comme des actes
de terrorisme [...] Quiconque a organisé, préside
ou participé a une bande terroriste armeée qui
pratique et planifie le terrorisme et qui contribue
et participe également a cet acte».”’ Pourra donc

Commissaire des Nations Unies aux droits de
I'Homme. (2019, 24 juin). Op. cit.

33 Human Rights Watch. (2017, 5 décembre). Flawed Jus-
tice: Accountability for ISIS Crimes in Irag. Op.cit.;
Rapport 2017/18, La situation des droits humains dans
le monde. (2018, 22 février). Amnesty International.
p. 239. <https://www.amnesty.org/fr/documents/
pol10/6700/2018/fr/> [Derniére consultation: 5 aolt
2022]

34 Bouvier, P. (2019, 4 juin). Les procés des djihadistes
frangais soulignent les failles du systéme judiciaire

irakien. Op. cit.
35 Michelle Bachelet, Haute-Commissaire des Nations
Unies aux droits de ’homme. (2019, 24 juin). Op. cit.
36 Loi n° 13 du 7 novembre 2005 antiterroriste irakienne.

<https://www.refworld.org/docid/5bd093414.htmI>
[Derniére consultation: 5 aolt 2022]

37 Ibid. Article 2 §3. The following acts are considered
acts of terrorism [...] Anyone who organized, chaired
or participated in an armed terrorist gang that prac-
tices and plans for terrorism and also contributes

étre condamné a mort, aussi bien un combattant
de 'Etat islamique, qu'un médecin ayant soigné
des membres de Daech?®®. Ainsi, malgré leurs affir-
mations d’absence de participation aux combats,
plusieurs Francais ont été condamnés a mort sur
la base de cette loi antiterroriste. Limpreécision de
la loi implique que les individus ne sont pas jugés
pour leurs crimes spécifiques®, contrevenant ain-
si au principe de l'individualisation des peines.
De plus, la loi de 2005 ne contient aucune réfé-
rence aux crimes contre 'Humanité. Il semblerait
méme qu’un amalgame soit fait par les juges du
contreterrorisme irakien, considérant le génocide
et le terrorisme comme un seul et unique crime®,
Lors d'un entretien avec Human Rights Watch,
des juges irakiens auraient affirmé que: «Le geé-
nocide et le terrorisme sont le méme crime, alors
pourquoi aurions-nous besoin d’une accusation
distincte pour le génocide?»*. Cette occultation
et cet amalgame empéchent l'établissement de
la vérité juridique des faits. En effet, un nombre
significatif de rapports d’enquétes de I'ONU ont
démontré que de nombreux crimes contre 'Hu-
manité, dont des génocides, ont été perpétrés par
I'Etat islamique en Irak et en Syrie2 Réduire les

and participates in this act. [Les actes suivants sont
considérés comme des actes de terrorisme [...]
Quiconque a organisé, présidé ou participé a une
bande terroriste armée qui pratique et planifie le
terrorisme et qui contribue et participe également a
cet acte.].

38 Human Rights Watch. (2017). Flawed Justice: Account-
ability for ISIS Crimes in Iraq. pp. 49-52. Op.cit.;
Sallon, H. (2019, 6 juillet). Des djihadistes francais
condamnés a mort en Irak mettent en cause Paris. Op.
cit.

39 Rubin, A.J. (2019, 29 mai). France Hands ISIS Suspects
to Irag, Which Sentences Them to Hang. Op. cit.

40 Human Rights Watch. (2017). Flawed Justice: Account-
ability for ISIS Crimes in Irag. p.31. Op.cit.;

41 Human Rights Watch. (2017, 19 juillet). Entretien avec
le juge Riadh Jafar et le juge Jabar Hussein. in Hu-
man Rights Watch. (2017). Flawed Justice: Account-
ability for ISIS Crimes in Iraq. p.31. Op.cit. Genocide
and terrorism are the same crime, so why would we
need a separate charge for genocide? [Le génocide
et le terrorisme sont le méme crime, alors pourquoi
aurions-nous besoin d'une accusation distincte pour
le génocide ?.]

42 Conseil des Droits de 'Homme. (2016, 15 juin). “They
came to destroy”: ISIS Crimes Against the Yazidis.;
Conseil des Droits de I'Homme. (2015, 27 mars).
Rapport du Haut-Commissariat des Nations Unies

Sophie Joubert



[N
~

#23, Lgdngddgéo, 2022

Sophie Joubert

poursuites judiciaires a la simple appartenance
a un groupe terroriste revient a occulter la gra-
vité des crimes contre 'Humanité commis par
Daech. Cette omission juridique empéche les vic-
times d'accéder a leur droit a la réparation des
dommages subis, ainsi qu’au droit a la vérité sur
les violations flagrantes des droits de 'Homme
perpétrées®.

Face a ce constat, la saisine de la justice fran-
caise, compétente a la fois en matiére d'actes
de terrorisme, mais aussi pour les crimes contre
'Humanité, devrait étre privilégiée, a l'inverse de
la justice irakienne qui n’a ni base ni volonté juri-
dique pour juger des crimes contre 'Humanité et
de génocide*. Ce raisonnement juridique pour-
rait aussi étre appliqué concernant de potentiels
Géorgiens jugés en lIrak, la Géorgie ayant aussi
un arsenal juridique pour juger les crimes contre
'Humanité* et de terrorisme*e.

2. LAPROBLEMATIQUE DE LA
PEINE DE MORT EN IRAK FACE
AUX CONDAMNES FRANCAIS ET
GEORGIENS

2.1. Une peine de mort infligée par
«procuration»

A ce jour l'lrak est 'un des cing Etat au monde
qui exécute le plus grand nombre de condamnés
a mort¥, la majorité l'étant pour des faits de ter-

aux Droits de I'Homme sur la situation des Droits de
I'Homme en Iraq a la lumiere des violations commises
par l'organisation dite " Etat islamique d'lraq et du
Levant " et des groupes associés. A/HRC/28/18.

43 Haut-Commissariat des Nations Unies aux droits de
I'hnomme. (2006, 8 février). Etude sur le droit a la
vérité. E/CN.4/2006/91.

44 Callamard, A. Rapporteuse spéciale sur les exécutions
extrajudiciaires, sommaires ou arbitraires sur sa
mission enIrag. (2018, 20juin). Rapport du Rapporteur
spécial sur les exécutions extrajudiciaires, sommaires
ou arbitraires sur sa mission en Irak A/HRC/38/44/
Add.1, § 48.

45 Chapitre XLVII — Crime contre I'Humanité, la paix et la
sécurité et contre le droit international humanitaire,
du Code Criminel de Géorgie

46 Chapitre XXXVIII — Terrorisme, du Code Criminel de
Géorgie.

47 AmnestyInternational.(2019,10avril). Condamnations
a mort et exécutions 2018: Rapport mondial. (2019,
10 avril). ACT 50/9870/2019. <https://www.amnesty.

rorisme*®. Si actuellement les ressortissants fran-
cais condamnés a mort n‘ont pas été exécutés et
que les autorités francaises ont demandé a ce
qu'ils ne le soient pas, rien ne garantit que les
autorités irakiennes accéderont a ces demandes,
ces derniéres ayant méme démenti un tel ac-
cord avec la France a ce sujet®. De plus, le gou-
vernement irakien n’est pas habilité a modifier,
confirmer ou annuler les peines prononcées au
sein des tribunaux. Ces prérogatives relévent de
la compétence exclusive de la Cour de cassation
irakienne® qui n'a pas encore rendu son verdict
concernant les onze Frangais condamneés a mort.

Face a ce risque d'exécutions imminentes des
ressortissants francais, 'attentisme de la France,
sur la prise de mesures efficaces pour empécher
les exécutions ou sur le rapatriement de ses na-
tionaux, apparait paradoxal et illégal au vu de
ses engagements internationaux sur ce sujet.
Depuis l'abolition de la peine capitale en 1981, la
France affiche sans ambiguité son attachement
a cette prohibition au sein des institutions in-
ternationales. Elle s'est engagée, en de diverses
occasions, a apporter son assistance technique a
l'lrak en vue de l'abolition de la peine de mort®'.
La France a ratifié de nombreux engagements in-
ternationaux et régionaux contraignants prohi-

org/download/Documents/ACT5098702019FRENCH.
PDF> [Derniére consultation: 5 ao(t 2022]

48 Mission d'assistance des Nations unies en Irak,
Haut-Commissariat des Nations Unies aux droits de
I'nomme (2014, octobre). Report on the Death Penal-
ty in Iraq. UNAMI/OHCHR. p. 26.

49 Irak: la justice dément un accord avec Paris pour
alléger la peine des condamnés a mort. (11 juin 2019).
L’Orient-Le Jour. <https://www.lorientlejour.com/
article/1174268/irak-la-justice-dement-un-accord-
avec-paris-pour-alleger-la-peine-descondamnes-a-
mort.html> [Derniére consultation: 5 ao(t 2022]

50 Le Premier ministre d’lrak affirme ne pouvoir
alléger les peines des jihadistes. (2019, 9 ao(t). Le
Nouvel Observateur. <https://www.nouvelobs.com/
monde/20190809.AFP2211/le-premier-ministre-
d-irak-affirme-ne-pouvoir-alleger-les-peines-des-
jihadistes.html> [Derniére consultation: 5 ao(it 2022]

51 Ensemble contre la peine de mort. 10 questions
pour mieux comprendre la situation des citoyens
francais condamnés a mort en Irak. p. 14. <https://
www.ecpm.org/wp-content/uploads/10-questions-
confe%CC%81rence-lrak-061021-GRIS-MD2.pdf>
[Derniére consultation: 5 aolt 2022]
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bant la peine capitale®. Cette application doit
étre entendue «de maniére universelle, y com-
pris a ses ressortissants qui sont a l'étranger»>
selon Agnés Callamard, la Rapporteuse spéciale
du Conseil des droits de 'Homme sur les exécu-
tions extrajudiciaires, sommaires ou arbitraires. Il
convient aussi de noter que la France ne répond
a aucune demande d’extradition quand il existe
un risque de condamnation a mort, et ce peu im-
porte la nationalité de la personne, en applica-
tion de la jurisprudence de la CEDH*.

Il apparait ainsi paradoxal et illégal que la
France accepte, voire aide au transfert®, de ses
ressortissants de la Syrie vers l'lrak ou ils se-
ront condamnés a mort. Selon Agnées Callamard,
Rapporteuse spéciale a 'ONU, les Etats forte-
ment abolitionnistes donnent l'impression «de
l'imposer par procuration, en sous-traitant son
application pour des ressortissants qui seraient
indignes d’une protection égale des droits de la
personne»®,

52 Deuxiéme protocole facultatif se rapportant au Pacte

international relatif aux droits civils et politiques,
visant a abolir la peine de mort. (1991, 11 juillet);
Convention européenne de sauvegarde des droits
de 'homme et des libertés fondamentales. (1953, 3
septembre);
Protocole n° 13 a la convention de sauvegarde des
droits de I'Homme et des libertés fondamentales,
relatif I'abolition de la peine de mort en toutes
circonstances. (2003, 1 juillet).

53 Conseil des droits de I'hnomme. (2019, 20 aodt).
Application de la peine de mort aux ressortissants
étrangers et fourniture d'une assistance consulaire
par |'Etat d'origine. A/74/318, § 108.

54 Cour européenne des droits de 'Homme. (2022, juin).
Fiche thématique — Abolition de la peine de mort.
<https://www.echr.coe.int/Documents/FS_Death
penalty FRA.pdf> [Derniere consultation: 5 ao(t 2022]

55 Sallon, H. et Kaval, A. (2019, 12 aolt). L'ONU
interpelle la France sur le transfert « illégal » de
djihadistes francais en Irak. Le Monde. <https://
www.lemonde.fr/international/article/2019/08/12/I-
onu-interpelle-la-france-sur-le-transfert-illegal-
de-djihadistes-francais-en-irak_5498726_3210.
html> [Derniére consultation: 5 aoGt 2022];
Le transfert des djihadistes de la Syrie vers l'lrak a
commencé. (30 octobre 2019). France culture. <https://
www.radiofrance.fr/franceculture/podcasts/les-
enjeux-internationaux/le-transfert-des-djihadistes-de-
la-syrie-vers-l-irak-a-commence-1066322> [Derniere
consultation: 5 ao(t 2022]

56 Callamard, A. Rapporteuse spéciale du Conseil des
droits de 'homme sur les exécutions extrajudiciaires,

Il convient de noter que méme si la Géorgie
ne fait pas partie des figures de proue internatio-
nales de la lutte contre la peine de mort, 'analyse
concernant la France peut aussi lui étre appliquée
dans la mesure ou le pays a aboli la peine de
mort depuis le 11 novembre 1997, et a signé divers
traités contraignants internationaux et régionaux
en ce sens”.

Face a ces condamnations a mort, la France et
la Géorgie devraient envisager un transférement
de leurs ressortissants pour rester en accord avec
les traités de droit international qu’ils ont ratifié.

2.2. Un possible transfert des détenus
et condamnés a mort francais et
géorgiens dans leurs pays d’origine

Contrairement a ce que les faits pourraient in-
diquer, 'lrak n’est pas opposé a un transfert des
ressortissants étranger. En effet, durant 'Examen
périodique universel (EPU) de novembre 2019,
l'lrak a accepté la recommandation de la Géorgie
visant a «renforcer l'entraide judiciaire bilatérale
et multilatérale en matiere pénale, notamment
avec des accords sur la question du transfert
des détenus, en assurant ['équilibre entre la lutte
contre la criminalité transnationale et les objec-
tifs humanitaires».>

Le transfert de détenus® est une procédure per-

sommaires ou arbitraires. (2019, 20 ao(t). Rapport
de la Rapporteuse spéciale du Conseil des droits de
I'hnomme sur les exécutions extrajudiciaires, sommaires
ou arbitraires — Application de la peine de mort aux
ressortissants étrangers et fourniture d’une assistance
consulaire par I'Etat d’origine. A//74/318. §107.

57 Deuxieme protocole facultatif se rapportant au Pacte

international relatif aux droits civils et politiques,
visant a abolir la peine de mort. (1991, 11 juillet);
Convention européenne de sauvegarde des droits
de 'homme et des libertés fondamentales. (1953, 3
septembre);
Protocole n° 13 a la convention de sauvegarde des
droits de I'Homme et des libertés fondamentales,
relatif I'abolition de la peine de mort en toutes
circonstances. (2003, 1° juillet).

58 Ensemble contre la peine de mort. Op. cit. p. 4.

59 Rebut, D. (2018, 4 juin). Condamnation d’un
ressortissant frangais a I'étranger: quelles sont les
conditions d’un transferement? Le club des juristes.
<https://blog.leclubdesjuristes.com/condamnation-
pour-actes-terroristes-a-letranger-quelles-sont-les-
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mettant a un ressortissant étranger d’'un pays, d’ef-
fectuer sa peine d’emprisonnement pour laquelle il
a été condamné a l'étranger, dans son pays d’ori-
gine. Sa mise en ceuvre est possible sous diverses
conditions. Tout d'abord, les deux Etats doivent
avoir ratifié une convention bilatérale ou multilate-
rale de transfert. A défaut, un accord ponctuel entre
les deux Etats peut étre suffisant. De plus, pour que
le transfert se réalise, il convient que la condamna-
tion résulte d'une décision définitive de la juridic-
tion étrangére ol qu'aucun appel n'ait été interjeté.
Ainsi, sans accord entre les deux parties, et sans
décision définitive, il sera difficile de transférer les
Frangais et les éventuels Géorgiens détenus en Irak.
La décision de transfert est une question relevant
du politique et non du cadre judiciaire, puisqu’elle
est décidée par le ministre de la justice. Cependant,
les gouvernements francais et géorgien sont encore
trés réticents au transfert et au rapatriement de
leurs ressortissants du fait d’'une opinion publique
défavorable®, et ce malgré les avis publiés par la
CNCDH® en 2020 recommandant a la France de
rapatrier ses ressortissants par voie de transfére-
ment, dont les hommes condamnés a mort en Irak
ou encourant cette peine.

Il convient de noter qu’en cas de transfert, la
peine devant étre exécutée est en principe non
modifiable. Cependant, la peine de mort étant
prohibée en France et en Géorgie, il incombe-
ra aux tribunaux nationaux de substituer a la

conditions-dun-transferement/>
tation: 5 ao(t 2022]

60 Les Frangais approuvent massivement le jugement

des djihadistes par I'lrak et ne veulent pas voir leurs
enfants revenir. (2019, février). Odoxa. <http://www.
odoxa.fr/sondage/djihadistes-francais-approuvent-
massivement-jugement-lirak-ne-veulent-voir-leurs-
enfants-revenir/> [Derniére consultation: 5 ao(t
2022];
Godwin, M. (2021, 14 octobre). Does ISIS still Pose
a Threat to the Region? Georgia Today. <https://
georgiatoday.ge/does-isis-still-pose-a-threat-to-the-
region/> [Derniére consultation: 5 aolt 2022]

61 CNCDH. (2020, 28 janvier). Avis sur les ressortissants

frangais condamnés a mort ou encourant la peine de
mort en Irak. Op. cit.;
CNCDH. (2020, 21 décembre). La France doit rapatrier les
enfants frangais retenus en Syrie et les Frangais condam-
nés a mort en Irak. <https://www.cncdh.fr/fr/publica-
tions/la-france-doit-rapatrier-les-enfants-francais-rete-
nus-en-syrie-et-les-francais> [Derniére consultation: 5
aolt 2022]

[Derniére consul-

peine étrangére, une peine en droit interne cor-
respondant a la peine initiale. Ce transfert per-
mettrait ainsi a la France et a la Géorgie de ne
pas condamner a mort par « procuration » leurs
ressortissants.

3. QUELLES SOLUTIONS POUR
JUGER LES MEMBRES DE LETAT
ISLAMIQUE EN RESPECT DU
DROIT INTERNATIONAL?

3.1. l'idée éphémere d’une juridiction
spécialisée

Les membres de Daech ont commis presque
tous les crimes contre I'Humanité énumérés par
le statut de Rome de la Cour pénal international
(CPI).22 De ce fait, il apparait essentiel pour les
victimes, leurs proches, ainsi que pour l'établis-
sement de la vérité et de la mémoire, de lutter
contre Uimpunité de ces crimes. Pour cela, cer-
taines options de jugement international de ces
crimes ont été envisagées.

La CPI pourrait étre reconnue compétente
pour poursuivre les personnes accusées de
crimes contre 'Humanité, de crimes de guerre et
de génocide. Cependant, ni la Syrie ni l'lrak n'ont
ratifié le Statut de Rome. La CPI serait en revanche
compétente pour poursuivre les ressortissants
d’Etats ayant ratifié le Statut de Rome, comme la
France et la Géorgie. Néanmoins, la Cour ne pour-
suit généralement que les hauts responsables et
n'a compétence que pour juger les crimes inter-
nationaux graves, comme les crimes contre 'Hu-
manité, les crimes de guerre et de génocide. La
CPI apparait ainsi limitée pour juger I'ensemble
des membres de Daech, car ces accusations ne
concernent pas toutes les personnes ayant re-
joint 'Etat islamique.

62 Haut-Commissariat aux droits de I'homme des
Nations unies. (2021, 11 mars). En Syrie, les parties
belligérantes ont commis cumulativement presque
tous les crimes contre I’'Humanité énumérés dans le
Statut de Rome de la CPI, indique M. Pinheiro.
<https://www.ohchr.org/fr/2021/03/after-
decade-civilians-bearing-brunt-conflict-syria-it-
time-put-them-first-and-support#:~:text=En%20
cons%C3%A9quence%2C%20les%20parties%20
bellig%C3%A9rantes,Pinheiro> [Derniére consul-
tation: 5 ao(t 2022]
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Ila aussi été évoquée la possibilité de création
d’un tribunal international spécialisé, a l'image
de plusieurs juridictions pénales internationales
créées dans le passé pour juger les crimes de
guerre, les crimes contre 'Humanité, les crimes
de génocide, voire les crimes de terrorisme.

Dans le cas présent, il s'agirait davantage
d’une juridiction « hybride »%, au sein de laquelle
pourraient siéger des juges nationaux, pour juger
les ressortissants nationaux, et des juges interna-
tionaux, pour juger les ressortissants étrangers et
servir d’appui aux juges locaux.

Cette idée, difficile a mettre en ceuvre finan-
cierement, pose un probléme en termes de loca-
lisation. Il faudrait implanter cette juridiction au
plus prés des victimes et des témoins, soit dans
la région du Levant, zone encore trés instable. De
plus, il N’y a aucun consensus international sur
une définition précise du terrorisme®, posant
ainsi une réelle problématique concernant la
qualification juridique des faits pour le jugement.
En outre, la mise en place d’'une telle juridiction
nécessiterait plusieurs années, ce qui pose une
difficulté au vu de linstabilité de la région, des
conditions de vie des détenus en Irak et des fa-
milles dans les camps en Syrie.

A Uheure actuelle, ces options ne semblent
plus étre envisagées par les Etats, rendant peu
probable leur établissement a l'avenir. Les pays
européens se sont davantage orientés vers le
principe de compétence universelle et de com-
pétence personnelle active des ressortissants
étrangers ayant commis des crimes internatio-
naux graves®,

63 Les jihadistes de I'El pourraient-ils étre jugés en Syrie?
(2019, 16 juillet). AFP. 16 juillet 2019. <https://www.
peinedemort.org/document/10603/jihadistes_|-
El_pourraient-ils_etre_juges_Syrie> [Derniére
consultation: 5 ao(t 2022]

64 Dubuisson, F. (2017). La définition du «terrorismen»:
débats, enjeux et fonctions dans le discours
juridique. Confluences Méditerranée, 102, 29-
45, <https://doi.org/10.3917/come.102.0029>
[Derniére consultation: 5 aolt 2022]

65 J. Triscone. (2021, 6 septembre). La compétence
universelle, seul espoir pour juger les crimes commis
en Syrie? Trial International.
<https://trialinternational.org/fr/latest-post/la-
competence-universelle-seul-espoir-pour-juger-les-
crimes-commis-en-syrie/> [Derniére consultation: 5
aolt 2022]

3.2. La compétence des Etats pour
juger leurs ressortissants ayant rejoint
I’Etat islamique

Divers outils juridiques permettent a la France
et la Géorgie de juger sur leur propre territoire
leurs ressortissants partis rejoindre Daech. Ces
outils sont applicables aussi bien aux détenus en
Irak, qu’aux internés dans les camps en Syrie.

Tout d’abord, une partie des infractions a
commencé sur le sol francais ou géorgien, ren-
dant applicable la compétence territoriale de la
France® et de la Georgie® envers leurs ressortis-
sants a l'étranger.

Ensuite, le droit francais, géorgien et inter-
national prévoit une compétence personnelle
active®s, permettant aux juridictions francaises
et géorgiennes de connaitre les crimes commis
par leurs ressortissants a l'étranger. En outre, les
lois francaise et géorgienne prévoient que leurs
juridictions ont toute compétence pour juger des
actes de terrorisme commis par leurs ressortis-
sants a l'étranger®. De plus, les résolutions du
Conseil de sécurité, relatives a la lutte contre le
terrorisme, enjoignent aux Etats membres de tra-
duire en justice toute personne suspectée d'avoir
commis ou financé des actes de terrorisme’. Cette
traduction en justice des ressortissants francais
et geéorgiens dans leur pays d'origine permet-
trait de garantir une «justice a long terme»” par

66 Article 113-2 du Code pénal de France

67 Article 4 § 2 du Code criminel de Géorgie

68 Article 113-6 du Code pénal de France;

Article 4 du Code criminel de Géorgie;
C.P.J.I. (1927, 7 septembre). Affaire du Lotus (France
c. Turquie). Série A. N° 10. pp. 18-19

69 Article 2 de la Loi n° 2012-1432 du 21 décembre 2012
relative a la sécurité et a la lutte contre le terrorisme.
Journal officiel de la République frangaise n°0298.
(2012, 22 décembre). NOR: INTX1232040L;

Article 113-13 du Code pénal de France;
Article 689 du Code de procédure pénale de France;
Article 323 du Code criminel de Géorgie

70 Conseil de I'Europe, Assemblée parlementaire. (2020).
International obligations concerning the repatriation of
children from war and conflict zones. Résolution 2321.
<https://pace.coe.int/en/files/28581/html>
[Derniére consultation: 5 aolt 2022]

71 Conseil des Ministres. (2020, 16 décembre).
Obligations internationales relatives au rapatriement
des enfants des zones de guerre et de conflits.
Réponse a la recommandation 2169 (2020).
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'établissement de responsabilité pénale pour les
crimes contre 'Humanité et de génocide. En ef-
fet, il est vraisemblable que les magistrats fran-
cais notamment, possédent plus d’éléments que
leurs homologues irakiens pour étayer le dossier
des accuses”.

En outre, concernant les crimes contre l'Hu-
manité, la France pourrait aussi s'appuyer sur le
principe de compétence universelle” applicable
contre les crimes de droit international consacré
par la Charte du Tribunal de Nuremberg’.

Les onze ressortissants francais et les éven-
tuels géorgiensjugés et condamnés a morten Irak,
ne pourront certes pas étre jugés une seconde
fois pour des crimes déja jugés, en l'occurrence
lappartenance a un groupe terroriste. Néan-
moins, une opportunité est laissée a la France et
a la Géorgie de pouvoir les rapatrier et les juger
sur d’autres motifs, comme le fait d’avoir commis
des crimes de guerre ou de génocide, dans le res-
pect de leurs droits fondamentaux par un proces
équitable. Quant aux ressortissants internés dans
les camps syriens, dont les FDS appellent au ra-
patriement dans leurs pays respectifs”, ils pour-
ront aussi étre jugés sur l'appartenance a une
organisation terroriste et sur leurs crimes contre
'Humanité éventuels.

<https://pace.coe.int/fr/files/28911/html> [Derniére
consultation: 5 ao(t 2022]

72 Bouvier, P. (2019, 4 juin). Les procés des djihadistes
francais soulignent les failles du systéme judiciaire
irakien. Op. cit.

73 Blanco Cordero, 1. (2008). Compétence universelle:
Rapport général. Revue internationale de droit pénal,
79, 13-57. <https://doi.org/10.3917/ridp.791.0013>
[Derniére consultation: 5 aolt 2022]

74 Principe 6 des Principes du droit international
consacrés par le statut du Tribunal de Nuremberg et
dans le jugement de ce tribunal. (1950)

75 CNCDH. (2019, 11 octobre). Avis sur les mineurs
francais retenus dans les camps syriens. Op. cit.

4. LE TRAITEMENT DES ENFANTS
DE DAECH

4.1. Constat et condamnations
internationales

Depuis 2016, 161 enfants ont été rapatriés
en France (chiffres de 2022) et trois en Géorgie”
(chiffres de 2020). Un enfant géorgien” (chiffres
2020) et 165" enfants francais® (chiffres 2022) vi-
vraient encore dans les camps de Al-Hol, Roj et
Ain Issa contrdlés par les FDS, au nord-est de la
Syrie. Certains enfants internés dans ces camps
sont nés sous |'Etat Islamique, tandis que d’autres
ont été amenés dans cette organisation a un trés
jeune age. Ils sont accompagnés d’un parent, soit
orphelins ou isolés. La plupart des enfants sont
agés de moins de sept ans et vivent depuis trois
a cing ans dans ces camps qualifiés, selon cer-
taines ONG, d’'«apocalyptiques»®' et d'«enfer dé-
sertique»®,

76 La France rapatrie 35 enfants et 16 meres détenus
dans des camps en Syrie. (2022, 5 juillet). France 24.
<https://www.france24.com/fr/movyen-
orient/20220705-la-france-a-rapatri%C3%A9-35-
enfants-et-16-m%C3%A8res-d%C3%A9tenus-dans-des-
camps-en-syrie> [Derniére consultation: 5 ao(t 2022]

77 Comité directeur pour les droits de I’enfant (CDENF).
(2021, 2 février). ler échange thématique sur le
traitement défis en matiere de bien-étre et de
protection des enfants liés aux enfants rapatriés.
Conseil de I'Europe. 4e réunion du Bureau. Point 4.5
de l'ordre du jour.
<https://rm.coe.int/cdenf-bu-2021-02-cdenf-fr-
thematic-exchange-child-returnees/1680al13b5a>
[Derniére consultation: 5 aolt 2022]

78 Ibid.

79 Savage, C. (2022, 20 juillet). ISIS Fighters’ Children Are
Growing Up in a Desert Camp. What Will They Be-
come? The New York Times. <https://www.nytimes.
com/2022/07/19/us/politics/syria-isis-women-chil-
dren.html> [Derniere consultation: 5 aolt 2022]

80 Faut-il rapatrier les enfants et les meres de I'Etat
Islamique? (2022, 24 mai). Sud Radio. <https://www.
sudradio.fr/monde/faut-il-rapatrier-enfants-et-meres-
etat-islamique> [Derniéere consultation: 5 ao(t 2022]

81 Aftret Mortvedt, M. (2019, 26 juillet). Syrie: un camp
qui fourmille d'enfants. Comité international de la
Croix-Rouge.  <https://www.icrc.org/fr/document/
syrie-un-camp-qui-fourmille-denfants> [Derniére
consultation: 5 ao(t 2022]

82 Syrie: Les familles des membres présumés de I'El sont
détenues dans des conditions déplorables. (2019,
23 juillet). Human Rights Watch. <https://www.
hrw.org/fr/news/2019/07/23/syrie-les-familles-des-
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Si la Géorgie a rapatrié la plupart de ses en-
fants, la France a l'inverse, applique une procé-
dure de rapatriement trés longue et incertaine,
avec sa politique du « cas par cas » (méme si ré-
cemment cette politique semble avoir été mise
entre parenthése avec le dernier rapatriement de
juillet 2022)%.

Differents textes contraignants ont été rati-
fiés par la France et la Géorgie, concernant les
droits des enfants. On peut citer la Convention
internationale des droits de 'enfant (CIDE)®, qui
prone lintérét supérieur de l'enfant®, son droit
a la vie®s, son droit a une nationalité®, son droit
de jouir du meilleur état de santé possible®® et
son droit d’étre protégé de la violence®. Méme
si le Comité des droits de 'enfant des Nations
Unies, chargé de surveiller la bonne application
de la Convention, n'a pas de pouvoir de sanction,
il "'empéche que la France a admis 'applicabili-
té devant ses juridictions nationales de plusieurs
articles de cette convention, comme larticle 3
concernant l'intérét supérieur de l'enfant, notion
érigée au rang constitutionnel en 2019%.

Ainsi, le 8 février 2021, des experts des Nations
Unis ont exhorté 57 pays, dont la France et la Géor-
gie”, de rapatrier les enfants et leurs méres des

membres-presumes-de-lei-sont-detenues-dans-des-
conditions> [Derniére consultation: 5 aolt 2022]

83 Sauvage, G. (2022, 5 juillet). Rapatriement d’enfants
de jihadistes: la fin de la doctrine francaise du "cas par
cas"? France 24.
<https://www.france24.com/fr/france/20220705-
rapatriement-d-enfants-de-jihadistes-la-fin-de-la-
doctrine-fran%C3%A7aise-du-cas-par-cas> [Derniére
consultation: 5 ao(t 2022]

84 Convention relative aux droits de I'enfant, New York,
20 novembre 1989
85 Article 3 de la Convention relative aux droits de

I'enfant, Op. cit.

86 Article 6 de la Convention relative aux droits de
I'enfant, Op. cit.

87 Article 7 de la Convention relative aux droits de
I'enfant, Op. cit.

88 Article 24 de la Convention relative aux droits de
I'enfant, Op. cit.

89 Article 19 de la Convention relative aux droits de
I'enfant, Op. cit.

90 Conseil Constitutionnel. 21 mars 2019. Décision n°
2018-768 QPC, § 6

91 Syria: UN experts urge 57 States to repatriate wom-

en and children from squalid camps. (2021, 8
février). Nations Unis, Droits de I'Homme. <https://
www.ohchr.org/en/press-releases/2021/02/syria-

camps syriens. Plus spécifiquement concernant la
France, ayant l'un des plus grands nombres d'en-
fants européens dans ces camps®, le Comité des
droits de l'enfant a constaté, dans une décision
du 23 février 2022%, la violation par la France du
droit a la vie des enfants francais retenus dans
ces camps, de leur droit a ne pas subir de trai-
tements cruels, inhumains ou dégradants, et de
leur intérét supérieur. Le Comité recommande
aussi a la France de donner, de maniére urgente,
une réponse officielle a chaque demande de ra-
patriement des enfants victimes et de prendre
des mesures positives pour effectuer ce rapa-
triement. Cette position condamnatrice envers la
France avait déja été affirmée par diverses insti-
tutions internationales®™ et nationales®.

un-experts-urge-57-states-repatriate-women-and-
children-squalid-camps> [Derniére consultation: 5
aolt 2022]

92 Comité directeur pour les droits de I'enfant (CDENF).
(2021, 2 février). ler échange thématique sur le
traitement défis en matiere de bien-étre et de
protection des enfants liés aux enfants rapatriés.
Op.cit.

93 Comité des droits de I'enfant. (2022, 23 février).
Constatations adoptées par le Comité au titre du
Protocole facultatif a la Convention relative aux droits
de I’enfant établissant une procédure de présentation
de communications, concernant les communications
n° 77/2019, 79/2019 et 109/2019. Nations Unies,
Droits de 'Homme.
<https://juridique.defenseurdesdroits.fr/doc_num.
php?explnum_id=21221> [Derniére consultation: 5
aolt 2022]

94 Commissaire auxdroitsde’Homme. (2021, 30 septem-
bre). Hearing of the Grand Chamber of the European
Court of Human Rights in the cases of H.F. and M.F. v.
France and J.D. and A.D. v. France. Conseil de I'Europe.
<https://www.coe.int/en/web/commissioner/
news/-/asset_publisher/easZQ4kHrFrE/content/
hearing-of-the-grand-chamber-of-the-european-
court-of-human-rights-in-the-cases-of-h-f-and-m-f-v-
france-and-j-d-and-a-d-v-france?inheritRedirect=fa
Ise&redirect=https%3A%2F%2Fwww.coe.int%
2Fen%2Fweb%2Fcommissioner%2Fnews%3Fp

p_id%3D101 INSTANCE easZQ4kHrFrE%26p_p
lifecycle%3D0%26p p_state%3Dnormal%26p_p
mode%3Dview%26p_p_col_id%3Dcolumn-1%26p_p
col_count%3D1> [Derniére consultation: 5 aolt 2022]

95 Commission nationale consultative des Droits de
I'Homme. (2021, 16 décembre). Adoption de I'Avis sur
le rapatriement des mineurs frangais détenus dans les
camps du Nord-Est syrien (A —2021 —12).
<https://www.cncdh.fr/actualite/adoption-de-lavis-
sur-le-rapatriement-des-mineurs-francais-detenus-
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4.2. Les difficultés juridiques concernant
le rapatriement des enfants

4.2.1 La problématique de I'applicabilité

de la Convention européenne des Droits

de 'Homme

La France et la Géorgie alléeguent de ne pou-
voir intercéder aupres des autorités kurdes dans
les camps syriens, au motif qu'ils ne relévent pas
de leur juridiction et qu’elles ne possédent pas
de représentation diplomatique sur place®. En ef-
fet, la France (depuis 2012)” et la Géorgie (depuis
2018)% ont coupé toutes relations diplomatiques
avec la Syrie et ne reconnaissent plus ses insti-
tutions, lui retirant sa capacité et sa legitimité a
juger des ressortissants francais et géorgiens. Ce-
pendant, il s'avére que cette absence de controle
juridictionnel n’exclut pas ces pays de leurs obli-
gations énoncées précédemment, dont certaines
ont été élevées au rang constitutionnel concer-
nant la France®.

Par exception au principe de territorialité de
la Convention européenne des droits de 'Homme
(CEDH), l'article 1¢" de ce traité est applicable aux
actes de ses organes déployant leurs effets en
dehors de son territoire (effet extraterritorial de
la CEDH), ou en raison d’un controle effectif exer-

dans-les-camps-du-nord> [Derniére consultation: 5
ao(t 2022];

La défenseure des droits demande au gouvernement
le rapatriement, dans les plus brefs délais, de tous les
enfants francgais retenus dans les camps au nord-est
de la Syrie. (2022, 29 avril). Défenseur des droits.
<https://www.defenseurdesdroits.fr/fr/
communique-de-presse/2022/04/la-defenseure-des-
droits-demande-au-gouvernement-le-rapatriement-
dans> [Derniére consultation: 5 ao(t 2022]

96 La nuit sans fin des enfants détenus en Syrie. (2022, 8
avril). Amnesty International.
<https://www.amnesty.fr/actualites/syrie-enfants-
de-daech-rapatriement-la-chronique> [Derniére
consultation: 5 ao(t 2022]

97 Feuerstoss, I. (2014). Quelques éclairages sur les
relations franco-syriennes. Les Cahiers de I'Orient, 116,
95-108. <https://doi.org/10.3917/lcdlo.116.0095>
[Derniére consultation: 5 aolt 2022]

98 Georgia cutting diplomatic relations with Syria. (2018,
29 mai). Agenda.ge.
<https://agenda.ge/en/news/2018/1152> [Derniére
consultation: 5 ao(t 2022]

929 Conseil Constitutionnel. 21 mars 2019. Décision n°
2018-768 QPC, § 6

cé par U'Etat en dehors de ses frontiéres, sur un
territoire ou une personne (application extrater-
ritoriale de la CEDH)™®,

Concernant l'effet extraterritorial de la CEDH,
il s'avére que le refus de rapatriement des en-
fants francais et géorgiens releve d’'une décision
politique de la France et de la Géorgie. Les FDS
ont appelé a plusieurs reprises les Etats a rapa-
trier leurs ressortissants'®, ne faisant en rien obs-
tacle a cette procédure. La France a pu, lorsqu’elle
le souhaitait, coopérer avec les FDS pour rapa-
trier 161 enfants francais depuis 2016 au regard
de critéres qu’elle avait souverainement adopté.
C'est en cela que ces enfants reléveraient de la
juridiction de la France ou de la Géorgie au sens
de larticle 1*" de la CEDH.

Concernant l'application extraterritoriale de la
CEDH, un certain nombre d’indices attesteraient
Uexistence d'un controle effectif des autorités
francaises sur ses ressortissants présents au sein
des camps. Il est avéré que la France exerce une
grande influence sur les FDS: barrage de l'acces
aux camps aux parlementaires et avocats fran-
cais, relations militaires et diplomatiques étroites
contre 'Etat islamique, interdiction donnée aux
familles francaises de rentrer en contact avec des
Francais au sein des camps, etc® Il apparait ainsi
réaliste de penser que la Cour européenne des
droits de 'Homme pourrait reconnaitre ['hypo-
thése de la juridiction de la France.

4.2.2 Le dilemme du droit de vivre en famille

et de I'intérét supérieur de I’'enfant

Le droit des enfants de vivre en famille'®, consa-
cré par la CIDE, pose une difficulté juridique quant
au rapatriement de ces derniers. Pour composer
avec ce droit, I'Etat francais demande réguliérement
aux meéres, l'autorisation de rapatrier leurs enfants

100 Cour EDH, Soering c. RU, 7 juillet 1989, req. n°
14038/88;

Cour EDH, Drozd et Janousek c. France et Espagne, 26
juin 1992, req. n° 12747/87;

Cour EDH, 8 juillet 2004, llascu et autres c. Moldavie
et Russie, req. n° 48787/99.

CNCDH. (2019, 11 octobre). Avis sur les mineurs
francais retenus dans les camps syriens. Op. cit.

La nuit sans fin des enfants détenus en Syrie. Op.cit.
Article 9 de la Convention relative aux droits de

I'enfant. Op. cit.
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102
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isolement'®. Cependant, la plupart refusent d'étre
séparées de leurs enfants'. Il est fort probable que
I'Etat géorgien soit confronté au méme refus de la
part des méres. Ainsi, ce refus crée un dilemme ju-
ridique entre le droit de vivre en famille et lintérét
supérieur de l'enfant. Néanmoins, au vu de la diffi-
cile question politique du rapatriement des adultes
sur le sol francais ou georgien et des conditions
de vie désastreuses des camps, l'intérét supérieur
de l'enfant pourrait justifier un rapatriement sans
laccord des parents accompagnant l'enfant™ au
sens de larticle 9 paraphage 1 de la CIDE disposant
que «Les Etats parties veillent a ce que l'enfant ne
soit pas séparé de ses parents contre leur gre, (...)
a moins que les autorités compétentes ne décident
que cette séparation est nécessaire dans lintéret
supérieur de l'enfant»?. C'est cet avis que défend
aussi l'Assemblée parlementaire du Conseil de 'Eu-
rope'®. Ainsi la France et la Géorgie pourraient ra-
patrier leurs enfants au nom de leur intérét supé-
rieur'® sans nécessaire accord de leurs parents.

4.2.3 Le traitement des enfants associés

a I'Etat islamique

Le rapatriement des enfants associés a Daech
pose une difficulté non négligeable concernant
leur potentielle dangerosité. Ceux-ci ont assisté

104
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La nuit sans fin des enfants détenus en Syrie. Op. cit.
L'oncle d'enfants frangais en Syrie porte plainte contre
la France devant I'UE. (2019, 13 juin). Le Figaro.
<https://www.lefigaro.fr/flash-actu/l-oncle-d-
enfants-francais-en-syrie-porte-plainte-contre-
la-france-devant-l-ue-20190613> [Derniére
consultation: 5 ao(t 2022]

CNCDH. (2019, 11 octobre). Avis sur les mineurs
francais retenus dans les camps syriens. Op. cit.
Article 9 §1 de la Convention relative aux droits de
I'enfant, Op. cit.

International obligations concerning the repatria-
tion of children from war and conflict zones. (2020).
Conseil de [I'Europe, Assemblée parlementaire.
Résolution 2321. &§4.
<https://pace.coe.int/en/files/28581/html>
[Derniére consultation: 5 aolt 2022]

Fierens, J.(2017). Alpha ursae minoris—L’étoile polaire
et l'intérét supérieur de I'enfant parmi les intéréts
concurrents. Dans: Conseil de I'Europe éd., L’intérét
supérieur de I’enfant — Un dialogue entre théorie et
pratique (pp. 38-41). Strasbourg: Conseil de I'Europe.
<https://www.cairn.info/l-interet-superieur-de-I-
enfant-un-dialogue--9789287183972-page-38.htm>
[Derniére consultation: 5 aolt 2022]
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et participé a des actes d’'une grande violence:
exécutions, tortures, participation au conflit
arme, etc! Les «lionceaux de Daech» ont subi
un endoctrinement important, étant considérés
comme l'un des piliers du développement a long
terme de 'organisation.

Il existe une veéritable problématique sur la
qualification juridique de ces «enfants associés a
une force ou un groupe armé»'. Peut-on les qua-
lifier de victimes ou de criminels de guerre 2" |l
s'avére que dans le phénomeéne des enfants-sol-
dats, tous ne sont pas enlevés et enrolés de force.
Un certain nombre sont volontaires. De la méme
maniére, tous ne sont pas menacés ou drogués
pour combattre. Certains possédent méme une
réelle motivation au combat. Néanmoins, mal-
gré cette véritable problématique, la doctrine
juridique et la jurisprudence occidentale qualifie
systématiquement l'enfant associé a une force ou
un groupe arme, de victime™. En effet, pour prou-
ver qu’'une personne est coupable de crimes de
guerre, deux éléments doivent étre réunis: un élée-
ment matériel et un élément moral de commis-
sion de l'acte criminel. Si 'élément matériel est
bien présent dans le cas des enfants associés a
une force ou un groupe armé, celui moral est plus
difficile a justifier. Les enfants de moins de 18 ans
sont considérés comme trop jeunes pour avoir
des valeurs morales indépendantes, les rendant
non responsables de leurs crimes™.

110 Que vont devenir les enfants occidentaux de Daech

?. (2016, 12 juin). Atlas.infos.fr. <https://atlasinfo.
fr/Que-vont-devenir-les-enfants-occidentaux-de-
Daech_a72460.html|> [Derniére consultation: 5 aoQt
2022]

«Personne agée de moins de 18 ans qui est, ou qui
a été, enrblée ou utilisée par une force armée ou un
groupe armé a quelque titre que ce soit, y compris,
mais non exclusivement, les enfants, garcons et filles,
utilisés comme combattants, cuisiniers, porteurs,
espions ou a des fins sexuelles », UNICEF. (1997,
avril). Les Principes du Cap et meilleures pratiques
concernant le recrutement d'enfants dans les forces
armées et la démobilisation et la réinsertion sociale
des enfants soldats en Afrique.

Chapleau, P. Enfants-soldats, Victimes ou criminels de
guerre ?. (2007, 5 avril). Ed. Rocher. 306 p.

Grappe, M. (2014). Enfants soldats, victimes de
guerre. Perspectives Psy, 53, 158-165. <https://
doi.org/10.1051/ppsy/2014532158> [Derniere
consultation: 5 aolt 2022]

Happold, M. (2005). Child Soldiers in International
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Ainsi, comme le rappel le Conseil de I'Europe,
les enfants de Daech doivent étre considérés
comme des victimes, n'étant «pas responsables
des actions de leurs parents ni des circonstances
dans lesquelles ils se trouvent»™. Les enfants
de Daech devraient étre pris en charge et réin-
sérés, comme le prévoit le protocole faculta-
tif a la Convention relative aux droits de l'en-
fant, concernant Uimplication d’enfants dans les
conflits armés, ratifié par la France". Une fois
le rapatriement effectué, il appartiendrait a la
justice francaise de décider d’éventuelles pour-
suites contre ces enfants soldats en envisageant,
comme mesures de substitution aux poursuites
et a la détention, des mesures non judiciaires
mettant l'accent sur la réadaptation et la réinté-
gration des enfants'™.

4.2 .4 La difficile preuve de nationalité

de I'enfant

La preuve de nationalité de lenfant pose
une véritable problématique juridique. De nom-
breux enfants sont nés durant les années de
conflit sous 'Etat islamique. Néanmoins, peu de
filiations fiables peuvent étre établies, en raison
notamment de 'absence de documents officiels
prouvant la nationalité de I'enfant, souvent sépa-
ré de son pére. Les péres, par lesquels s’établit
la filiation sous Daech, étaient connus par leur
surnom plutot que leur nom de naissance, ce qui
rend ardue la preuve de filiation pour les enfants.
Si la France et la Géorgie accordaient la nationa-
lité a des enfants présumes étre leurs nationaux
sans preuves réelles, cela pourrait constituer un
précédant potentiellement dommageable pour
ces Etats a 'avenir. La question est de savoir si on

Law. Manchester University Press. pp.183.
International obligations concerning the repatriation
of children from war and conflict zones. (2020). Nei-
ther responsible for the actions of their parents nor for
the circumstances in which they find themselves. [Pas
responsables des actions de leurs parents ni des
circonstances dans lesquelles ils se trouvent]. Op. cit.
Protocole facultatif a la Convention relative aux droits
de l'enfant, concernant I'implication d'enfants dans
les conflits armés, signé le 25 mai 2000.

Article 6.3. Ibid.

Conseil de sécurité. (2018). Résolution 2427, (§.21).
<https://digitallibrary.un.org/record/1633323?In=fr>
[Derniére consultation: 5 aolt 2022]
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peut offrir ou non une nationalité a des enfants et
les conséquences d'une telle décision sur l'octroi
de nationalité aux étrangers a l'avenir.

Cette difficulté de preuve de nationalité est ac-
centuée par 'adoption par certains Etats comme
la France, de la déchéance de nationalité pour
les personnes impliquées dans des actes de ter-
rorisme menagant la sécurité nationale™. Cette
prérogative juridique rendrait non seulement les
parents apatrides mais aussi leurs enfants. Cette
pratique est considérée par la Haute-Commis-
saire des Nations Unies aux Droits de 'Homme,
Michelle Bachelet, d’ «acte de cruauté irrespon-
sable»™. En effet, les enfants apatrides sont
souvent privés d’éducation, d'accés aux soins de
santé et d'autres éléments fondamentaux de la
dignité. Ainsi, sans nationalité, il n'y aurait plus
d’obligation légale de rapatriement de ces en-
fants, les laissant dans un vide juridique au sein
des camps syriens.

Il ressort ainsi de ces analyses que la France
et la Géorgie possédent des outils juridiques pour
rapatrier en toute légalité leurs enfants, au nom
de leur intérét supérieur, et ce aussi s'agissant
des enfants associés a une force ou un groupe
arme, considérés comme des victimes. Les obsta-
cles juridiques majeurs résideraient donc dans la
preuve de filiation et dans la perte potentielle de
nationalité d'un parent de l'enfant.

CONCLUSION

Il apparait limpidement que l'lrak n'est pas en
mesure d’assurer un proces équitable soulevant
tous les chefs d’accusation possible, dont celui
concernant les crimes contre 'Humanité. La sen-
tence de la peine de mort est en parfaite contra-
diction avec les valeurs et les traités communs de

118
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Article 25 du Code civil de France.

Michelle Bachelet, Haute-Commissaire des Nations
Unies aux droits de I'homme. (2019, 24 juin).
Déclaration liminaire de Michelle Bachelet, Haute-
Commissaire des Nations Unies aux droits de
’'homme. Quarante et uniéme session du Conseil des
droits de 'homme. Nations Unies, Droits de I'Homme.
<https://www.ohchr.org/fr/2019/06/41st-session-
human-rights-council> [Derniére consultation: 5 aolt
2022]
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la Géorgie et de la France. Méme si l'lrak accédait
aux demandes de commutations des peines de
mort en détention a perpétuité, il n'existerait pas
de garantie pour la suite. Un tel emprisonnement
perpétuel poserait un probléme matériel de colt
non négligeable. De plus, les prisons irakiennes
sont surpeuplées et la corruption y est grande, ce
qui favorise les mauvais traitements et facilite les
évasions.?

Concernant les internés dans les camps en
Syrie, il conviendrait de rapatrier sans délai les
enfants au nom de leur intérét supérieur, au vu
de leurs conditions de vie dans ces camps. Leurs
parents aussi devraient étre rapatriés. Les laisser
dans ces camps ne semble pas étre une bonne
option, ni sur le plan juridique, ni sur le plan seé-
curitaire. Ces adultes internés risquent d’étre
transférées en Irak et d’étre condamnés a la peine
de mort, ou de continuer a vivre dans des camps
trés précaires ol le risque d’évasion est grand.

La situation dans cette zone géographique est
aussi volatile que préoccupante. Daech est loin
d’étre éradiqué et reprend de plus en plus de
terrain™, en langant notamment des opérations
pour libérer leurs combattants et leurs familles
des prisons et des camps syriens. Lorganisation
a par exemple lancé le 20 janvier 2022, une opé-
ration impliquant 200 combattants pour tenter
de libérer environ 3 500 de ses membres d'une
prison controlée par les FDS a Hassake, dans le
nord-est de la Syrie™. Méme si cette tentative a
été déjouée, elle démontre a quel point le risque
d’évasion est grand.

Outre la menace de Daech, il convient de no-
ter que les Kurdes sont dans une précarité stra-
tégique avec la Turquie et les Etats-Unis, suscep-
tible de s'accroitre avec le conflit russo-ukrainien
et les tensions dans le Pacifique, qui menacent

120 Ensemble contre la peine de mort. Op. cit.. p. 14.

121  Mazel, Z. (2022, 18 mars). The risks of an ISIS come-
back. GIS.
<https://www.gisreportsonline.com/r/isis-return/>
[Derniére consultation: 5 aoGt 2022] [Derniéere
consultation: 5 aolt 2022]

122 Merz, F. (2022, mars). L’Etat islamique en 2022. CSS.
N°299.
<https://css.ethz.ch/content/dam/ethz/special-
interest/gess/cis/center-for-securities-studies/pdfs/
CSSAnalyse299-FR.pdf> [Derniére consultation: 5
aolt 2022]

de rebattre les cartes géopolitiques du Moyen-
Orient. Si les Etats-Unis cessent leur soutien aux
Kurdes, ces derniers devront abandonner rapide-
ment les camps et les prisons qu’ils controlent™,
laissant s'échapper des combattants et des fa-
milles de combattants. Cela a été le cas lors de
l'offensive turque du 9 octobre 2019 contre les
Kurdes dans le nord-est de la Syrie, qui a entrainé
labandon de certains camps de djihadistes par
les Kurdes fuyant le nord de la Syrie.

Ce risque de voir des djihadistes détenus
retrouver la liberté de commettre de nouveaux
actes de terrorisme est une réalité, d'autant plus
que ni l'lrak, ni la Syrie, ni les Kurdes, ni la Turquie
n‘ont manifesté le souhait de garder et de juger
sur leurs territoires des présumeés djihadistes en
provenance d’Etats étrangers.

L'absence de prise en charge juridique natio-
nal de ce probléme pourrait entrainer le retour de
ces ressortissants sans aucun controle sécurisé,
entrainant un risque pour la région du Levant et
pour les pays d'origine des combattants étran-
gers incarcérés'.

Ainsi, en termes de respect du droit interna-
tional et d'impératif de sécurité majeur, il incom-
berait a la France et a la Géorgie, de rapatrier et
de transférer au plus vite leurs ressortissants.

123 La nuit sans fin des enfants détenus en Syrie. Op. cit.
124  Merz, F. (2022, mars). L’Etat islamique en 2022. Op.
cit.
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ABSTRACT

With the weakening of the Islamic State, many French and Georgians
who had joined the organization, were arrested by the Syrian Demo-
cratic Forces (SDF) in Syria and by the Iraqi authorities. These people
have been placed either in detention in lraq or in camps in Syria with
catastrophic health and security conditions. Even if France and Geor-
gia are unambiguously reluctant to repatriate their nationals who have
joined Daesh in order to try them on their territory, it is appropriate to
ask whether this policy is consistent with international law. This article
aims to provide a legal response to the political and security issues
surrounding the repatriation and trial of French and Georgian nationals
who have joined Daesh. Firstly, the legal dilemma of the trial of adults
who joined Daesh will be studied in the light of international law and
the domestic law of Iraq, France and Georgia, including the thorny issue
of the application of the death penalty in Iraq and the recognition of
crimes against humanity. Secondly, the legal possibility of repatriation
of French and Georgian minors interned in camps in northern Syria will
be analyzed.
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ABSTRACT

The existing paradigm of biomedical research ethics, based on re-
specting the free and informed consent of the research participant, orig-
inates from the famous Nuremberg Trial (1947), where the Nazi doctors
were convicted of killing and torturing prisoners using medical exper-
iments in German Concentration Camps during World War Il. Since the
second half of the 20th century, several international instruments have
been developed to protect the rights of persons involved in research,
considering the voluntariness of participation. Nevertheless, scientific
community started to discuss the moral basis of mandatory human par-
ticipation in biomedical research. Even today, some scholars argue that
biomedical research creates public goods in the form of health, safety,
and knowledge enjoyed almost by all members of society. The moral
duty to participate in research is due to the need for public participa-
tion in producing public goods. Others suggest that human beings have
a moral obligation to take some risks to help others. So, the moral duty
to participate in biomedical research relies on the principles of justice,
beneficence, etc. Considering the importance of this issue for research
ethics, this article discusses the doctrines and theories, including public
goods, free-riding, and beneficence, to set the margin of the moral duty
of human beings to participate in biomedical research.
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INTRODUCTION

The history of the protection of the rights of
human beings involved in biomedical research
starts with the Nuremberg Code (1947)" - recog-
nized as one of the most critical documents in
the history of biomedical research ethics.? The
first article of the Code declares the voluntary
involvement of participants in medical research
based on informed consent.® The Code provides
for the right of the research subject to withdraw
the consent as well.

In 1964, the World Medical Association (WMA)
adopted the Declaration on the Ethical Principles
for Medical Research Involving Human Subjects
(Helsinki Declaration),” the primary addressee of

1 The Nuremberg Code was adopted in August 1947 at a
trial in Nuremberg (Germany), also known as the Doc-
tors Trial. Nazi doctors were convicted of killing and
torturing prisoners using medical experiments in Ger-
man Concentration Camps during World War Il at the
Nuremberg Trials. A tribunal investigating World War
Il crimes has set the standard for the need for volun-
tary, informed consent by people involved in medical
experiments. See further: International Military Tribu-
nal (1950), Trials of war criminals before the Nurem-
berg Military Tribunals under Control Council law
no.10, Washington, D.C.: Government Printing Office,
in Shuster, E., 1997. Fifty Years Later: The Significance
of the Nuremberg Code, The New England Journal of
Medlicine, 337(20), p. 1436.

2 Annas, G. J., Grodin, M. A,, 1992. The Nazi doctors
and the Nuremberg Code: human rights in human ex-
perimentation, New York: Oxford University Press, p.
227-39. Annas, G. J., Grodin, M. A., 1996. Legacies of
Nuremberg: medical ethics and human rights, JAMA,
276, p. 1682-3, in Shuster, E., 1997. p. 1436.

3 According to article 1 of the Nuremberg Code, the
voluntary consent of the human subject is required
for conducting a medical examination (“The voluntary
consent of the human subject is absolutely essential.
This means that the person involved should have legal
capacity to give consent. should be so situated as to
be able to exercise free power of choice, without the
intervention of any element of force, fraud, deceit, du-
ress, overreaching, or other ulterior form of constraint
or coercion...”), See. The Nuremberg Code, 1996. Brit-
ish Medical Journal, No 7070, Volume: 313, p. 1448.
See further: Sade, R. M., 2017. Controversies in Clini-
cal Research Ethics, The Journal of Law, Medicine and
Ethics, 45(3), p. 292.

4 In 1964, at 18" General Assembly of the World Med-
ical Association in Helsinki, the Declaration of Ethical
Principles for Medical Research Involving Human Sub-
jects was adopted, available at: < https://www.wma.

which was the medical staff. According to Article
4 of the declaration, the doctor is responsible
for protecting and improving the rights, health,
and well-being of those involved in medical re-
search. The 1966 International Covenant on Civil
and Political Rights underlined the importance of
informed and free consent of research subjects.
So, today, Good Clinical Practice (GCP) relies on
respect for the autonomy of the human subject.®

In parallel with the formation of internation-
al instruments for the protection of the rights
of those involved in biomedical research, in the
60s of the 20™ century, the scientific community
started to discuss the moral basis of mandato-
ry participation of human beings in biomedical
research. Certain representatives of the medical
field (Walsh McDermott, Louis Lasagna, and Leon
Eisenberg) advocated the idea of mandatory hu-
man participation in research.” They argued that
the results of biomedical research created public
goods in the form of health, safety, and knowl-
edge consumed almost by all members of socie-
ty.® In their view, the obligation to participate in
research was due to the need for public participa-
tion in the production of public goods.’ This view,
along with other scholars, was challenged by the
German philosopher Hans Jonas.® For Jonas, “the
moral pull exerted by the desire to have public

net/policies-post/wma-declaration-of-helsinki-eth-
ical-principles-for-medical-research-involving-hu-
man-subjects> [Last Seen 15.08.2022].

5 See. Article 7, available at: <https://www.ohchr.org/
en/instruments-mechanisms/instruments/interna-
tional-covenant-civil-and-political-rights> [Last Seen
15.08.2022].

6 Guideline for Good Clinical Practice (GCP) E6(R2), In-
ternational Council for Harmonisation of Technical
Requirements for Registration of Pharmaceuticals for
Human Use, EMA/CHMP/ICH, 2017.

7 Mcdermott, W., 1967. The changing mores of bio-
medical research, Annals of Internal Medicine, 67(7),
p.39-42, in Caplan, A. L., 1984. Is There a Duty to Serve
as a Subject in Biomedical Research?, IRB: Ethics and
Human Research, 6(5), p. 2.

8 Ibid.

9 Caplan, A. L., 1984. p. 2.

10 Ramsey, P., 1970. The Patient as Person, New Haven:
Yale University Press. Rutstein, D. D., 1969. The eth-
ical design of human experiments, Daedalus, 98, p.
523-541. Jonas, H., 1969. Philosophical reflections on
experimenting with human subjects, Daedalus, 98, p.
219-247, in Caplan, A. L., 1984. p. 2.
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goods was counterbalanced by far more power-
ful moral force of respect for individual autono-
my.” Besides, it was still controversial for him that
health, safety, and knowledge were public goods.

Another consideration supporting the idea of
mandatory participation in biomedical research
derived from the doctrine of the social contract
between generations." Proponents of this doc-
trine considered that each previous generation
produced public goods by participating in bio-
medical research enjoyed by each subsequent
generation. Consequently, under the principle
of reciprocity, society was morally indebted to
the previous generation, which they could repay
by producing public goods for future genera-
tions? Not surprisingly, opponents challenged
this doctrine.

The debate over the moral basis for manda-
tory human participation in biomedical research
is still relevant. Since the 2000s, scholars (Har-
ris, Rhodes, and Evans) have published several
works.® These authors relying on the principles of
Justice and Beneficence, argue for the existence
of the moral duty to participate in biomedical re-
search. They assume that almost all members of
society enjoy the public goods generated from bi-
omedical research. They set examples of not only
active (medical care, medications) but passive
forms of use of public goods like herd immuni-
ty resulting from vaccination. The proponents of
mandatory human participation in biomedical re-
search argue that the use of public goods without
reciprocal contribution is unjust behavior, also
referred to as “free-riding”" Thus, the general

11 Jonas, H., 1969. p. 219-247, in Caplan, A. L., 1984. p. 2.

12 Caplan, A. L., 1984. p. 2.

13 Evans, H. M., 2004. Should patients be allowed to veto
their participation in clinical research?, Journal of Med-
ical Ethics, 30(2). Harris, J.,2005. Scientific Research is a
Moral Duty, Journal of Medical Ethics, 31(4). Rhodes, R.,
2005. Rethinking Research Ethics, The American Journal
of Bioethics, 5(1). Rhodes, R., 2005. Response to Com-
mentators on “Rethinking Research Ethics”, The Ameri-
can Journal of Bioethics, 5(1). Rhodes, R., 2008. In De-
fence of the Duty to Participate in Biomedical Research,
The American Journal of Bioethics, 8(10). Rhodes, R.,
2017 When is Participation in Research a Moral Duty?,
The Journal of Law, Medicine and Ethics, 45(3).

14 Rhodes, R., 2005. Rethinking Research Ethics, Am
J Bioeth, 5(1), in De Melo-Martin, 1., 2008. p.
28. Comp. Rennie, S., 2011. p. 42.

idea of Justice and Beneficence requires that the
members of society redistribute the risk and bur-
den of participation in research between them-
selves® Other scholars (Sharp, Yarborough, Wa-
chbroit, Wasserman, Rennie) have criticized the
proponents for not discussing the issue in depth
based on counterarguments!® The relevance of
the present issue for biomedical research ethics
stipulates an in-depth analysis of scientific dis-
course. Accordingly, the following chapters will
consider the doctrines and theories of Public
Good, Beneficence, Free-riding, and Contract The-
ory concerning the research subject.

PUBLIC GOOD

Scholars supporting the existence of the mor-
al duty to participate in biomedical research as-
sume that knowledge and experience generated
from biomedical research are what economists
call a public good.” According to Paul Samuelson,
“public good is a good which all enjoy in common
in the sense that each individual’s consumption
of such a good leads to no subtractions from any
other individual’s consumption of that good..."."®

15 Ibid.

16 Sharp, R. R., Yarborough, M., 2005. Additional
Thoughts on Rethinking Research Ethics, The American
Journal of Bioethics, 5(1). Wachbroit, R., Wasserman,
D., 2005. Research Participation: Are We Subject to a
Duty?, The American Journal of Bioethics, 5(1). De Me-
lo-Martin, I., 2008. A duty to Participate in Research:
Does Social Context Matter?, The American Journal of
Bioethics, 8(10). Rennie, S., 2011. Viewing Research
Participation as a Moral Obligation: In Whose Inter-
ests?, Hasting Center Report, 41(2). Yarborough, M.,
2017. Why There Is No Obligation To Participate In
Clinical Research, The Journal of Law, Medicine and
Ethics, 45(3).

17 Schaefer, G. 0., Emanuel, E. J., & Wertheimer, A.,
2009. The Obligation to Participate in Biomedical Re-
search, The Journal of the American Medical Associa-
tion, 302(1), p. 3. Seiler, C., 2018. Can there be a moral
obligation to participate in biomedical research?, EurJ
Clin Invest., 48(e12896), p. 2.

18 Samuelson, Paul A., 1954. The Pure Theory of Public
Expenditure, The Review of Economics and Statistics,
36(4), p. 387, in Reiss, J., 2021 (Fall). Public Goods, The
Stanford Encyclopedia of Philosophy, Edward, N. Zal-
ta (ed.), available at: <https://plato.stanford.edu/
archives/fall2021/entries/public-goods/> [Last Seen
16.08.2022].
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In the modern economy, goods are usually de-
fined as public goods if they are both non-rival-
rous and non-excludable! According to Reiss,
national defense is a paradigmatic example of a
public good.?® Typical examples of public goods
are fresh air and electoral democracy as well.” It
does not matter who creates the public good, the
private or the public sector.??

According to Schaefer et al., there is a signif-
icant difficulty in generating public goods itself.
As a rule, there is no incentive for a person to
contribute to a public good even if the benef-
icence is greater than the burden.” In addition,
denying an individual to benefit from a public
good no matter how much or how little he has
contributed himself is impossible. That makes
public goods deficit.* To overcome the problem,
society sometimes uses coercive measures.”” An
example of public compulsion is the requirement
to equip vehicles with a catalytic convector to

19 Rivalrous and excludable goods are called private
goods. Food, clothes and flats are paradigmat-
ic examples of private goods. See. Reiss, J., 2021
(Fall). available at: <https://plato.stanford.edu/ar-
chives/fall2021/entries/public-goods/> [Last Seen
16.08.2022].

20 “... A corollary of the non-excludability characteristic
is that there are limitations to consumers’ consump-
tion decisions regarding the public good, if it is pro-
duced. Individuals might have different preferences
for the level of security provided by national defense,
but once national defense is in place, they will con-
sume the level that has been produced, not more or
less of it. One cannot “opt out” of the consumption
of a public good. Similarly, while everyone might like
clean air, individuals will differ in their degree of toler-
ance of pollution. But once “clean air” has been pro-
duced, consumers must consume it independently of
their preferences”. See. Reiss, J., 2021 (Fall). available
at: <https://plato.stanford.edu/archives/fall2021/en-
tries/public-goods/> [Last Seen 16.08.2022].

21 Head, J. G. & Shoup, C. S., 1969. Public Goods, Private
Goods, and Ambiguous Goods, The Economic Journal,
79(315), p. 567-572, in Schaefer, G. O., Emanuel, E. J.,
& Wertheimer, A., 2009. p. 3. Rennie, S., 2011. p. 42.

22 Schaefer, G. O., Emanuel, E. J., & Wertheimer, A., 2009. p. 3.

23 Olson, M.,1965. The Logic of Collective Action, Cam-
bridge, MA: Harvard University Press, in Schaefer, G.
0., Emanuel, E. J., & Wertheimer, A., 2009. p. 3.

24 Samuelson, P. A., 1955. Diagrammatic exposition of a
theory of public expenditure, The Review of Econom-
ics and Statistics, 37(4), p. 350-356, in Schaefer, G. O.,
Emanuel, E. J., & Wertheimer, A., 2009. p. 3.

25 Schaefer, G. O., Emanuel, E. J., & Wertheimer, A., 2009. p. 3.

ensure air purity.® In some cases, the commu-
nity uses a positive incentive method to ensure
the public good, such as administering influenza
vaccination to develop herd immunity.? In other
cases, people get involved in generating public
goods because they believe they should do so.?®
For instance, many people vote not because they
think their vote will radically change the outcome
but because they believe they should support the
electoral democracy.??

Unlike national security or electoral democ-
racy, the answer to whether biomedical research
produces a public good is unclear and much
more ambiguous. For a valid conclusion, it is es-
sential to analyze biomedical research from the
public good's perspective. Once public good is
produced, no one can be excluded from bene-
fiting from it. Indeed, biomedical research may
lead to improvements in treatment methods or
medications. Though, their availability is limited.
Rennie points out that millions of people in de-
veloping countries still suffer from diseases those
effective treatment methods researchers discov-
ered years ago.*® Sharp and Yarborough indicate
limited public access to health services due to
high costs.>' De Melo-Martin points to the social
contexts for restricting the use of results of bio-
medical research as well.*2

It is noteworthy that Rosamond Rhodes - one
of the proponents of mandatory human participa-
tion in biomedical research, speaks about the un-
fair distribution of medical resources in the United
States.® Though, as she explains, limited access to
medical services is irrelevant to mandatory human
participation in research. Rhodes believes that par-
ticipation in biomedical research should be encour-
aged in parallel with supporting access to medical
care. However, Rennie argues that the public good
argument can not be strong until everyone has ac-
cess to the benefits of biomedical research.

26 Ibid.
27 Ibid.
28 Ibid.
29 Ibid.

30 Rennie, S., 2011. p. 43.

31 Sharp, R. R. & Yarborough, M., 2005. p. 41.

32 De Melo-Martin, 1., 2008. p. 32.

33 Rhodes, R., 2005. Response to Commentators on “Re-
thinking Research Ethics”, The American Journal of
Bioethics, 5(1), p.17. Rhodes, R., 2008. p. 38.
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Besides limited access to the benefits of bi-
omedical research, scientists consider the fac-
tor of ineffective and failed research. According
to Sharp and Yarborough, much biomedical re-
search fails to cure human diseases. This fact
strengthens skepticism about the social value of
biomedical research.>* As scholars argue, studies
ended in indefinite or unsuccessful results can
fall into the ineffective studies category.® Ac-
cording to Schaefer et al., the publicly available
research’s negative consequences are the public
good, as the results of the ineffectiveness of the
treatment method or substance may be help-
ful for other studies.? Proponents of mandato-
ry human participation in biomedical research
argue that one person’s use of the knowledge
made public does not deprive others of using
it Moreover, they point to the inadmissibility of
restricting public use of the knowledge gained
from research.?® However, publicly available re-
sults being a public good is controversial. Just
publicity of information cannot be a public good,
though it may facilitate subsequent research
and thus be helpful.

Sharp and Yarborough focus on biomedical
research beneficiaries. People who are skeptical
about the social value of biomedical research
think that the principal beneficiaries of biomed-
ical research are those involved in developing,
manufacturing, and distributing medical prod-
ucts and services.* As Sharp and Yarborough
argue, research benefits may be considered rel-
atively limited contributions to the public good
as they are available only through a distribu-
tional network that cannot be separated from
the interests of particular individuals and cor-
porate entities.*

Another consideration is about “me-too”
drugs. As David Wendler explains, “these are
drugs identical in all clinically relevant respects
to approved drugs already in use and the de-

34 Sharp, R. R. & Yarborough, M., 2005. p. 40.

35 Ibid.

36 Schaefer, G. O., Emanuel, E. J., & Wertheimer, A., 2009. p. 8.

37 Schaefer, G. 0., Emanuel, E. J., & Wertheimer, A.,
2009. p. 3, comp. Seiler, C., 2018. p. 2.

38 Schaefer, G. O., Emanuel, E. J., & Wertheimer, A., 2009. p. 3.

39 Sharp, R. R. & Yarborough, M., 2005. p. 41, comp. Ren-
nie, S., 2011. p. 43.

40 Sharp, R. R. & Yarborough, M., 2005. p. 41.

velopment of a me-too drug offers the potential
to redistribute market share without increasing
overall health and well-being.*" Rennie argues
that most research focuses on the production of
me-too drugs.”? This is why there is a strong skep-
ticism about the ideal goals of maximizing popu-
lation involvement in biomedical research.”

Despite the many obstacles to concluding
that biomedical research produces a public good,
it must be taken into account that biomedical re-
search has significantly contributed to developing
public health and reducing infections or diseases.
Proponents of mandatory human participation in
biomedical research point out that the knowl-
edge gained from biomedical research made it
possible to eradicate polio infections over the
past century and discover and develop new sur-
gical and other life-saving techniques.** Besides,
studies have shown the effectiveness of several
medical interventions, significantly reducing mor-
bidity and mortality.*

Furthermore, Reiss argues that “individu-
als benefit from a healthy population in various
ways. For example, the fewer individuals are in-
fected with a contagious disease, the less likely it
is that any given (currently healthy) infects him -
or herself. These benefits obtain in a non-exclud-
able and non-rivalrous manner. A healthier popu-
lation is also more likely to be productive, making
public health analogous to education.”® However,
a small portion of biomedical research focuses on
eradicating infections or improving public health.
Considering limited access to health services and
medications, producing me-too drugs, and failed
and industry-sponsored research, biomedical re-
search does not produce a public good in its clas-
sical sense.

41 Wendler, D., 2021 (Winter). available at: <https://pla-
to.stanford.edu/archives/win2021/entries/clinical-re-
search/> [Last Seen 16.08.2022].

42 Rennie, S., 2011. p. 43.

43 Ibid.

44 Schaefer, G. O., Emanuel, E. J., & Wertheimer, A., 2009. p. 3.

45 Schaefer, G. 0., Emanuel, E. J., & Wertheimer, A.,
2009. p. 3. De Melo-Martin, 1., 2008. p. 28.

46 Reiss, J., 2021 (Fall). available at: <https://plato.stan-
ford.edu/archives/fall2021/entries/public-goods/>
[Last Seen 16.08.2022].
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BENEFICENCE

Another critical argument supporting manda-
tory human participation in biomedical research
derives from the principle of benefitting others.””
Some scholars argue that every member of soci-
ety is responsible for preventing significant harm
within a reasonable risk.*® For instance, various
diseases affect both patients and those around
them. Biomedical research makes it possible to
cure the disease in turn.® The principle of benef-
icence requires engaging in research to alleviate
another person’s suffering.>® Thus, a person who
refuses to participate in biomedical research is
indifferent to the suffering and pain experienced
by another person and undeservedly and unfairly
benefits from past studies in which participants
have taken risks.”" As Wendler argues, medical re-
search inevitably exposes research participants
to some risks for the benefit of other or future
patients that brings us to the central ethical chal-
lenge — when is it ethically permissible to ex-
pose participants to risks of harm for the benefit
of others?*

Proponents of mandatory human participa-
tion in research explain that there is prima fa-
cie, not an absolute, obligation to participate in
biomedical research.® Prima facie obligation ex-
ists as long as there are no grounds excluding it.%
According to Schaefer et al., one should break a
promise to meet a friend to take care of his sick
child.® Like this, if biomedical research violates

47 Rennie, S., 2011. p. 41-42, comp. Barry, B., 1995. Jus-
tice as impartiality, Oxford: Clarendon Press, p. 228, in
Harris, J., 2005. p. 242.

48 Harris, J., 2005., in De Melo-Martin, 1., 2008. p. 28.

49 Ibid.

50 Ibid. See further: ,,... Because biomedical research of-
fers our best chance for achieving that end, and be-
cause we cannot will an end without also willing the
necessary means to achieve it, we are duty-bound to
participate in research “, Rhodes, R., 2008. p. 37-38.

51 Rennie, S., 2011. p. 42.

52 Wendler, D., 2021 (Winter). available at: <https://pla-
to.stanford.edu/archives/win2021/entries/clinical-re-
search/> [Last Seen 16.08.2022].

53 Ross, W. D., 2002. The Right and the Good, Oxford:
Clarendon Press, in Schaefer, G. O., Emanuel, E. J., &
Wertheimer, A., 2009. p. 4.

54 Schaefer, G. O., Emanuel, E. J., & Wertheimer, A., 2009. p. 4.

55 Ibid.

one’s religious belief about bodily integrity, then
the obligation to participate in biomedical re-
search might be overridden.*®

Rhodes emphasizes the nature of a moral ob-
ligation. She argues that if an action is morally ob-
ligatory, the person in case of non-performance
is the addressee of negative moral attitudes like
criticism, reprimand, and accusation.” Otherwise,
there should be any legitimate excuse.>® Herewith,
Rennie clarifies the distinction between morally
obligatory and morally permissible actions. He
states, “there is no blameworthiness attached
to the failure to perform morally permissible ac-
tions, though other disapproving attitudes may
be warranted”.*

Rennie is interested in transforming action
into a moral obligation. He argues that there are
some moral reasons to act or not. Besides, “mor-
al reasons in favor of action are necessary, but
not sufficient, to make that action morally oblig-
atory.”® For instance, a person may have a good
reason to help homeless people voluntarily after
work instead of going to the gym and exercising.
Although volunteering has an excellent moral
basis, going to the gym is not blameworthy. As
Rennie suggests, for an action to be morally ob-
ligatory, social expectations must support those
reasons and give them force.® For clarity, Rennie
points to Susan Wolf’s argument that there may
be a good moral reason to volunteer at a rape
crisis center or avoid eating food of animal origin.
Though, there is no (or not yet) sufficient social
expectation that would transform that action into
a moral obligation.®

Considering the above arguments, we can
conclude that although participating in medical

56 Ibid.
57 Rhodes, R., 2017. p. 319.
58 Ibid.

59 Rennie, S., 2011. p. 41.

60 Rennie, S., 2011. p. 42, comp. ,Being a free rider is,
however, unfair and people always have a moral rea-
son not to act unfairly. This moral reason is probably
enough to justify an enforceable obligation but we do
not have to use compulsion as a strategy of first re-
sort”, See. Harris, J., 2005. p. 243.

61 Rennie, S., 2011. p. 42.

62 Wolf, S., Moral Obligations and Social Commands, in
Metaphysics and the Good: Themes from the Philoso-
phy of Robert Merrihew Adams, 2009. Oxford Univer-
sity Press, p. 343-367, in Rennie, S., 2011. p. 42.
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research may benefit others, the risks and bur-
dens associated with biomedical research pre-
clude social expectations that would make re-
search participation morally binding.

FREE-RIDING

As mentioned earlier, testing new drugs and
medical interventions in humans poses risks to
the research participants, no matter how many
laboratory and animal tests precede it.5* Accord-
ing to Rhodes, each of us benefits from medical
research. Hence, a person who benefits from re-
search but does not participate in it and there-
fore does not pose a particular risk is a free rid-
er. John Harris explains in the same way. “Where
| benefit from research but refuse to participate
in it, I am clearly acting unfairly in some sense.
| am free-riding on the back of the contribution
of others."s

As Wachbroit and Wasserman propose, mere-
ly benefiting is not morally objectionable, so fur-
ther arguments are necessary.® The authors point
to the principle of division of labor and, conse-
quently, risk redistribution. In their view, each
of us takes advantage of the risks posed by fire-
fighters, although this does not oblige us all to
become firefighters. Indeed, there is always the
likelihood that some individuals will reap more
benefits for the less risk they incur.

Alternative contribution is one of the main
counterarguments of the moral basis for man-
datory human participation in biomedical re-
search.®® Rennie wonders if it is possible to avoid
being a free rider without personal involvement in
the study. So, he offers an experiment in which a
person donates a part of a hospital for research
purposes, sponsors young researchers, or con-
tributes to research by paying taxes. So, a person
is not a free rider in its literal sense because he

63 Wendler, D., 2021 (Winter). available at: <https://pla-
to.stanford.edu/archives/win2021/entries/clinical-re-
search/> [Last Seen 16.08.2022].

64 Harris, J., 1999. The principles of medical ethics and
medical research, Cad. Saude Publica, Rio de Janeiro,
15 (sup. 1):7-13, p. 12.

65 Wachbroit, R., Wasserman, D., 2005. p. 48.

66 Rennie, S., 2011. p. 42.

directly contributes to the research or in the form
of taxes.”

Wachbroit and Wasserman discuss the need
for participation in research in kind. As Rhodes
suggests, a person who enjoys the benefits of di-
abetes research can fulfill a moral obligation by
engaging in genetic research. Accordingly, if a di-
abetic patient can avoid being a free rider by par-
ticipating in genetic research, why can’t the same
be said in the case of teaching something?® “Dis-
pute is narrowly confined to the question of
whether we must contribute our bodies as well as
our money. Because of the impossibility of med-
ical advances without humans subjecting them-
selves to study, we have to give more than just
our cash,” - argues Rhodes.*”

Rennie makes another assumption: the num-
ber of subjects willing to participate in biomed-
ical research is enough or surplus. In that case,
the moral basis for participating in the study is
as weak as when requesting a blood donation
when there is no blood shortage. Rennie argues
that mandatory human participation in biomed-
ical research rests on a somewhat utilitarian as-
sumption - if more people volunteer for research,
more discoveries will lead to significant social
benefits. So, from the utilitarian perspective, bi-
omedical research ought to be expanded as far
as possible to maximize potential benefits, in
which case there will never be enough research
participants.”

For Rennie, one might test the soundness
of the utilitarian approach by empirical facts. In
particular, the practical management of biomed-
ical research and implementation of its results
should be evaluated. Besides, we should take
into consideration the moral basis for mandato-
ry participation in research — the public good ar-
gument, according to which biomedical research
significantly improves public health.”” According
to Rennie, most research focuses on producing

67 Brassington, ., 2007. John Harris” Argument for a Duty
to Research, Bioethics, 21(3), p. 160-68, in Rennie, S.,
2011. p. 42, comp. De Melo-Martin, I., 2008. p. 29.

68 Wachbroit, R., Wasserman, D., 2005. p. 49.

69 Rhodes, R., 2005. Response to Commentators on “Re-
thinking Research Ethics”, The American Journal of
Bioethics, 5(1), W15-W18, p. 17.

70 Rennie, S., 2011. p. 43.

71 Ibid.
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me-too drugs, or most of the funds raised for
research focus on the diseases afflicting a small
portion of the world’s population. That creates a
strong skepticism about the ideal goal of maxi-
mizing population involvement in biomedical re-
search.” Also, statistics show that the majority of
industry-funded research results are favorable
to research sponsors, or adverse research out-
comes are unknown to physicians and patients.
Also, statistics show that the majority of indus-
try-funded research results are favorable to re-
search sponsors,” or adverse research outcomes
are unknown to physicians and patients.”

Despite Rennie’s arguments, there is no
doubt that the development of medicine de-
pends on discoveries made through biomedical
research. However, the moral duty to participate
in biomedical research associated with personal
risks and burdens should also be analyzed from
the perspective of individual freedom and con-
tract theory.

CONTRACT THEORY

Some scholars link mandatory human partici-
pation in biomedical research with Contract The-
ory. In particular, as David Wendler explains, “at
least all individuals who have access to medical
care have benefited from the efforts of previous
research participants in the form of effective vac-
cines and better medical treatments. One might
try to argue that these benefits obligate us to par-
ticipate in clinical research when it's our turn.””
Nevertheless, as Wendler argues, these are the
future patients who will benefit from the current
participation in clinical research. So, “if we incur
an obligation for the benefits due to previous re-

72 Ibid.

73 Bekelman, J. E., Li Y., Gross, P. C., 2003.Scope and Im-
pact of Financial Conflicts of Interest in Biomedical
Research: A Systematic Review, Journal of the Ameri-
can Medical Association, 289, p. 454-65, in Rennie, S.,
2011. p. 43.

74 Rennie, S., 2011. p. 43.

75 Wendler, D., 2021 (Winter). The Ethics of Clinical
Research, The Stanford Encyclopedia of Philosophy,
Edward, N. Zalta (ed.), available at: <https://plato.
stanford.edu/archives/win2021/entries/clinical-re-
search/> [Last Seen 16.08.2022].

search studies, we presumably are obligated to
the patients who participated in those studies, an
obligation we cannot discharge by participating
in current studies.””

For some scientists, it is conceptually wrong
to deem the altruistic merits of previous genera-
tions as a debt.”” They consider it quite enough to
express gratitude for the gift.’® Herewith, Arthur
L. Caplan, the professor of bioethics, considered
it too naive to deem participation in medical re-
search only as altruism.” For clarity, he brought
attention to coercion, deception, or compensa-
tion for participation in the studies. Besides, ac-
cording to Wendler, contract theory does not work
in case of the very first clinical trials since the
participants had never benefited from previous
clinical research.®

Alternatively, one might argue that we are
obliged to participate in research, not for the
benefits we receive from the efforts of previous
participants, but to the social system in which we
live and that research is part of it.®" In particu-
lar, we have to do our part because of the many
benefits we have received as a result of living
within the social system.®? As Wendler argues, the
first challenge for this position is to clarify why
the mere enjoyment of benefits, without some
prospective agreement to respond in kind, obli-
gates individuals to benefit others. For instance,
if you did something nice for me yesterday with-
out my invitation or knowledge, why am | obliged
to give you a good turn today? This question is

76 Ibid.
77 Simmons, A. J.,, 1979. Moral Principles and Political
Obligations, Princeton University Press, in: Caplan, A.

L., 1984. p. 3.
78 Ibid.
79  Ibid.

80 Wendler, D., 2021 (Winter). available at: <https://pla-
to.stanford.edu/archives/win2021/entries/clinical-re-
search/> [Last Seen 16.08.2022].

81 Brock, D. W., 1994. “Ethical issues in exposing children
to risks in research,” Chapter 3 (pp. 81-101) of Grodin
and Glantz (eds.), Children as Research Subjects, New
York: Oxford University Press, in Wendler, D., 2021.
(Winter). available at: <https://plato.stanford.edu/ar-
chives/win2021/entries/clinical-research/> [Last Seen
16.08.2022].

82 Wendler, D., 2021. (Winter). available at: <https://pla-
to.stanford.edu/archives/win2021/entries/clinical-re-
search/> [Last Seen 16.08.2022].
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much more critical in case of pediatric research.®
According to Wendler, children benefit from pre-
vious research studies as usual, but typically do
so unknowingly, so, the case of pediatric research
makes it complicated to justify mandatory par-
ticipation in research based on contractualist
grounds. “Contract theories have difficulties with
those groups, such as children, who do not accept
in any meaningful way the benefits of the social
system under which they live” - argues Gauthi-
er®* Thus, contract theory fails to provide suffi-
ciently strong arguments to justify the idea of a
moral duty to participate in research in kind.

CONCLUSION

Scientists supporting mandatory human par-
ticipation in biomedical research rely on the doc-
trines of public good and free-riding, the principle
of beneficence, and the contract theory. According
to the proponents, almost all members of socie-
ty enjoy the public good of health services gen-
erated from biomedical research, which creates
so-called duty to make our part. However, as al-
ready discussed, considering the limited access
to health services and medications, producing
me-too drugs, and failed and industry-sponsored
studies, biomedical research does not produce
a public good in its classical sense. So, as Ren-
nie argues, the public good argument cannot
be sufficiently strong until everyone has access
to the benefits of biomedical research. Besides,
although participating in medical research may
benefit others, the risks and burdens associated
with biomedical research preclude social expec-
tations that would make participation in biomed-
ical research morally binding. As for the contract
theory, it fails to provide solid arguments for the
example of pediatric studies and the example of
the earliest studies.

To summarize the issue, one might ask how
the existing status quo will change if participa-
tion in research is morally binding. In particular,

83 Ibid.

84 Gautbhier, D., 1990. Morals by Agreement, Oxford: Clar-
endon Press, in Wendler, D., 2021. (Winter). available
at: <https://plato.stanford.edu/archives/win2021/en-
tries/clinical-research/> [Last Seen 16.08.2022].

if participation in biomedical research is a moral
duty, would participation be a real choice? Would
it still make sense to get informed consent from
a research participant? Would it still be appro-
priate (as is now commonly part of the consent
process) to tell participants that they can leave a
study at any time? How might the ethics review of
research change if participation becomes morally
obligatory? - these are questions to which there
are still no reasonable answers. When it comes
to changing the existing moral paradigm of par-
ticipation in research, we need to consider one
more issue — whose interests it is. Furthermore,
as Rennie suggests, the moral status of research
participation cannot be separated from its histo-
ry. Nazi experimentation and abuses, at least in
part, consolidated the view that participation in
research should not be obligatory in order to pro-
tect research participants from exploitation by
more powerful stakeholders.®

In any case, scholars supporting the changes
must present credible evidence that the change
will bring more benefits than burdens when dis-
cussing transforming the status quo of biomed-
ical research ethics. Suppose a new paradigm,
where participation in biomedical research is
morally binding, leads to negative consequences.
In that case, it will be an additional reason not
to change the existing moral status. So, the ball
is in the court of the proponents of mandatory
human participation in biomedical research. It is
their turn.

85 Rennie S., Viewing Research Participation as a Moral
Obligation: In Whose Interests?, Hasting Center Re-
port, 41(2), 2011, 46.
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ABSTRACT

Freedom of expression is critical for a state with democratic prin-
ciples. A democratic society cannot exist in the absence of freedom of
expression. A high quality of freedom of speech, sanctioned by statute
and executed, is required for a person to voice his critical view about
current events in the country without interference from the authorities.
The purpose of this study is to focus on freedom of expression as one of
the most important democratic values in the world. The paper discusses
and analyzes the European Court of Human Rights’ practice in relation
to freedom of expression. It is well known that the European Court of
Human Rights grants signatory nations broad discretion in determining
the level of interference with freedom of speech. The paper critically
assessing the component of broad discretion that it grants to the Con-
vention’s signatory states. Parallel to the analysis, precedent law from
the United States of America and the American model of freedom of
expression are explored, which are also critically evaluated. Parallel to
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the consideration of the two most essential stan-
dards, emphasis is placed on the Georgian mod-
el of free expression, which indicates the work’s
worth. Following the adoption of the American
model of free speech at the legislative level in
Georgia, the evaluation, analysis, and dissemina-
tion of full information to the public will be of the
highest relevance and value.

Finally, after the debate and analysis generat-
ed throughout the work, the essential discoveries
are stated, and the author's viewpoint is stated.

INTRODUCTION

Freedom of expression is a critical compo-
nent that contributes to the evolution of society,
the limiting of government arbitrariness, and the
personal development of individuals! The most
essential point to be discussed in the article is
Article 10 of the Convention. The research will
concentrate on the meaning and significance of
freedom of expression, as well as European and
American standards. The most important judge-
ments of the European Court of Human Rights
and the Supreme Court of the United States will
be examined. Following a study of European and
American standards, emphasis will be placed
on the Georgian standard of freedom of speech,
which is equivalent to and consistent with Amer-
ican approaches.

According to the analysis offered in the pub-
lication it might be argued, based on the devel-
oped reasoning, that the Convention has not
been a progressive mechanism for decreasing hu-
man rights violations, specifically infringements
of freedom of expression.

1. THE EUROPEAN COURT
OF HUMAN RIGHTS'
STANDARD AND

LEGAL PRACTICES

Freedom of expression has long been seen as

1 Decision of the Constitutional Court of Georgia on
the case — Public Defender of Georgia v. Parliament of
Georgia, No1 / 1/468, 11.04.2012.

a necessary and essential component of a dem-
ocratic society.? In some circumstances, the state
has the ability and responsibility to interfere in
and restrict freedom of expression to preserve
society’s and individuals’ interests.’ Even in the
most open and free societies, not all types of
self-expressions are permitted.* However, All cas-
es related to the restriction of freedom of expres-
sion in court are aggravated from the very begin-
ning by the presumption of unconstitutionality...
The government has a heavy burden to justify the
need for appropriate restrictions.’

Article 10 of the Convention excludes from the
field of protection an insulting expression, “if it
equates to malicious humiliation, when the sole
purpose of an insulting statement is to insult”.5”8
It should be noted that Article 10 of the Conven-
tion protects: printed documents,® radio broad-
casts,® pictures,” films? and electronic infor-
mation systems. Article 10 (2) of the Convention
contains a thorough list of interests. There are no
other reasonable justifications for curtailing free-
dom of expression.”®

2 The decision of the Constitutional Court of the Republic
of Georgia on the case: "Georgian Young Lawyers Asso-
ciation and Zaal Tkeshelashvili, Nino Tkeshelashvili, Maia
Sharikadze, Nino Basiashvili, Vera Basiashvili and Lela
Guramishvili, against the Parliament of the Republic of
Georgia [2002].

3 Guide on Article 10 of the European Convention on
Human Rights, Freedom of Expression, Updated — 31
August 2020, Council of Europe/European Court of
Human Rights, 2021.

4 Trager, Robert E., and Donna L. Dickerson, (1999) Free-
dom of Expression in the 21st Century, SAGE Publica-
tions, p. 111-112.

5 Constitutional Law, Cases, — Comments, — Questions:
Lockhart, Kamisar, Choper, Shiffrin; American Case-
book series, 1991.

6 Magyar Tartalomszolgaltaték Egyesiilete and Index.hu
Zrt v. Hungary [2016] no 22947/13, ECHR, para 76.

7 Skalka v. Poland, [2003], n0.43425/98 ECHR, para. 34.

8 Savva Terentyev v. Russia, [2018], no 10692/09, ECHR,
para 68.

9 Handyside v. The United Kingdom, [1976] no. 5493/72,
ECHR.

10 Groppera Radio AG and Others v. Switzerland, [1990]
no. 10890/84, ECHR.

11 Muller and others v. Switzerland, [1988] no. 10737/84
ECHR.

12 Otto Preminger Institute v. Austria,
13470/87 ECHR.

13 Mendel T., A Guide to the Interpretation and Meaning

[1994] no.
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Without a doubt, when the standard for pro-
tecting freedom of expression is high, the indi-
vidual's ethical independence is given a lot of
weight. In this regard, the European and Ameri-
can conceptions of freedom of expression differ.
Unlike the European standard, which examines
the substance of the case and considers moral
protection as one of the grounds for restricting
freedom of expression, the American standard
imposes a neutral restriction.

The European Court of Human Rights in the
case of Handyside v. The United Kingdom™ set
the standard for freedom of expression. The Court
stated in that case that “information” or “ideas”
that are insulting, distressing, or disturbing to any
State or people are also protected under Article 10
(2) of the Convention.™ The standard set by the Eu-
ropean Court in the Handyside case still applies to-
day. Interesting cases in this regard are: Lingens v.
Austria;’® Castells v. Spain;” Oberschlick v. Austria™
and Gachechiladze v. Georgia.® Harris, Boyle, and
Warbrick, well-known experts in European human
rights law, argue that freedom of expression is crit-
ical to upholding the rights guaranteed in the Con-
vention.” The court in the Handyside case regard-
ed the publisher’s actions as a “intervention by
the state with freedom of expression.” However, it
thought that such intervention was important in a
democratic society for moral protection and teen-
age moral development.? In the case of Handyside,
the Court underlines that article 10 protects offen-
sive expressions as well. In the case of Sekmadi-
enis Ltd. v. Lithuania, however, the Court’s expla-
nation demonstrates that the Court considers the
purpose of expression when assessing freedom of
expression, explaining that insulting expression is

of Article 10 of the European Convention on Human
Rights p. 38.

14 Handyside v. The United Kingdom, [1976] no. 5493/72,
ECHR.

15 Handyside v. The United Kingdom, [1976] no. 5493/72,
ECHR, para 49.

16 Lingens v. Austria, [1986] no. 9815/82, ECHR.

17 Castells v. Spain, [1992] no. 11798/85, ECHR.

18 Oberschlick v. Austria [1997] no. 20834/92, ECHR.

19 Gachechiladze v. Georgia [2021] no. 2591/19, ECHR.

20 Harris D.G., O’Boyle M., Warbrick C, (1995). Law of
the European Convention on Human Rights, Butter-
warths, London, Dublin, Edinburg, pg. 372.

21 Handyside v. The United Kingdom, [1976] no. 5493/72,
ECHR.

protected under Article 10 (2) of the Convention if
it was intended to contribute to a public debate,?
and in the case of Murat Vural v. Turkey, The Eu-
ropean Court of Human Rights takes into account
the nature of the expression, the intention, and
purpose of the author, when assessing abusive
expression.?

Miller and others v. Switzerland concerned
the punishment of an artist by a municipal gov-
ernment for displaying vulgar images. The Court
stressed the necessity of respecting the national
legislature’s views on the procedures that must
be taken to protect morals and ethics. The court
has found no evidence of a breach of Article 10.

In the case of Otto Preminger Institute v. Aus-
tria,” the court entirely agreed with the Austrian
court’s assessment of the need to restrict free-
dom of expression in the grounds of respect for
religious belief. “The democracy of the society
would be destroyed if offensive attacks on reli-
gious groups were allowed“? the justices said.

Wingrove v. the United Kingdom is a case that
deals with religious morality. The screenplay was
written by Nigel Wingrove, who also filmed an
18-minute video based on it. St. Teresa, who had
great ecstatic visions of Jesus Christ, was the sub-
ject of the film. The film failed to get certification
because it would upset parishioners. The Europe-
an Court agreed with the respondent State’s posi-
tion and found that the restriction on freedom of
expression was justifiable.”

The case of M. Rommelfanger v. FRG deserves
special attention. The candidate worked as a
doctor at the Roman Catholic Church’s Founda-
tion Hospital. The applicant and the other doc-
tors signed a letter. The doctors who signed the
letter thought that women should be allowed to

22 Sekmadienis Ltd. V. Lithuania, [2018] no. 69317/14,
ECHR, para 77-81.

23 Murat Vural v. Turkey, [2014] no. 9540/07, ECHR, para
54.

24 Mdiller and others v. Switzerland, [1988] no. 10737/84
ECHR.

25 Otto Preminger Institute v. Austria,
13470/87 ECHR.

26 Lawson R.A and Schermers H.G., (1999). Leading Cas-
es of the European Court of Human Rights, second
edition, p. 573.

27 Wingrove v. the United Kingdom, [1996] no. 17419/90
ECHR.

[1994] no.
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undergo abortions. The doctor was fired by the
hospital. The reason stated was a person’s pub-
lic expression of beliefs that were contrary to the
Church’s values. The European Commission of Hu-
man Rights determined that there was no inter-
ference with freedom of expression.?®

The position of the European Court of Human
Rights in the cases discussed above should not
be shared. All five of the above-mentioned cas-
es illustrate that the Court of Human Rights, in
the area of morality, including religious morality
and ethics, grants a wide area of freedom of as-
sessment to nation-states and pays great atten-
tion to their valuation. It's worth noting that the
European Court’s viewpoint has detractors, who
frequently appear to be the authors of dissenting
views on crucial judgements. Giving States such
a wide range of moral judgment flexibility would,
in their opinion, make it impossible for the Court
to determine a breach of Article 10. In his dissent-
ing opinion, former European Court Judge Spiel-
man, who disagreed with the court’s decision
in Miller's case, said that nation-states should
consider the value of freedom of expression. The
European Court should not have jeopardized its
role as a guardian over this fundamental right in
a free and democratic society.” Judge Spielman’s
opinion should be shared, because free speech
includes not only opinions or expressions that
are positively perceived by the entire society or
even a big part of it, but also ideas, thoughts, or
expressions that are unacceptable to the gov-
ernment, shocking to a portion of the society, or
certain people. Freedom of expression cannot be
curtailed by legislation just because we disagree,
are afraid, dislike it, or believe it is incompatible
with societal morals or traditions.*® That is why
Article 10 is not the appropriate protection mech-
anism for free expression; it does not meet the
criteria enshrined in Amendment 1 to the United
States Constitution.®

28 Maximilian Rommelfanger v. Federal Republic of Ger-
many [1989] no. 12242/86, EHRR.

29 Miller and others v. Switzerland, [1988] no. 10737/84
ECHR.

30 Judgment of the Constitutional Court of Georgia in
the case — Citizen of Georgia Yuri Vazagashvili v. Parlia-
ment of Georgia, Ne1 /6 / 561,568, 30.09. 2016, para
50-51.

31 The First Amendment: “Congress shall make no law

2. THE US SUPREME
COURT'S STANDARD
AND LEGAL PRACTICES

The United States Constitution is the ultimate
law of the country. Any exceptions to the first
amendment have come straight from the United
States Supreme Court.?? The U.S Supreme Court
has had longer legal and political experience in
theorizing free speech values.® The First Amend-
ment primarily enhances the intellectual capacity
of the community.** The “obvious and real” dan-
ger test used by the US Supreme Court includes
more preconditions for protecting free expression
than the European one.

2.1. Brandenburg v. Ohio

The “obvious and real” danger criterion was
established as a standard in the case Branden-
burg v. Ohio, and it is being used today. The free-
dom to self-expression is protected unless there
is a very high chance of committing an illegal act
or causing an obvious and real risk to the public
interest, according to the case.®

Brandenburg was convicted under the Ohio
Trade Unionism Act. The doctrine proposed in
Whitney v. California was emphatically rejected
by the Supreme Court in a majority ruling. In the
judgement, the court outlined the most protec-
tive mechanisms of free expression.*®

respecting an establishment of religion or prohibiting
the free exercise thereof; or abridging the freedom
of speech, or of the press, or the right of the people
peaceably to assemble, and to petition the Govern-
ment for a redress of grievances.”

32 Trager, Robert E., and Donna L. Dickerson, (1999).
Freedom of Expression in the 21st Century, SAGE Pub-
lications, p. 95.

33 Braun, Stefan, (2004). Democracy off Balance: Free-
dom of Expression and Hate Propaganda Law in Cana-
da, University of Toronto Press, p. 6.

34 Bollinger, The Tolerant Society: Freedom of Speech
and Extremist Speech in America, 1986.

35 Judgment of the Supreme Court of the United States
in the case of Brandenburg v. Ohio, June 8, 1969, Free-
dom of Expression, Volume |, p. 17, 80, 181-183.

36 Brandenburg v. Ohio, 395 U.S. 444 (1969) <https://su-
preme.justia.com/cases/federal/us/395/444/> [Last
Seen: 26 Jan, 2022].
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The Brandenburg test requires three factors
for expression to be prohibited: a clear and un-
mistakable demand to break the law; expression
that, by definition, asks for an immediate viola-
tion of the law; and a high chance that the call
would result in an immediate breach of the law.”

According to the Brandenburg test, which is
still in effect today, even the preaching of violence
and hatred is protected by the First Amendment
unless the elements are clearly recognized. In the
Brandenburg case, the United States Supreme
Court reversed a Ku Klux Klan member’s criminal
responsibility for syndicalism.*®

2.2. Texas v. Johnson

Texas V. Johnson was a fascinating case in
which the court said that insulting the American
flag in any manner was protected by the First
Amendment and that restricting such expression
was only permitted in the situation of “obvious
and real danger” In the court judgment, Judge
Brennan noted that the proper response to flag
burning is to raise the flag. Because freedom of
speech is guaranteed, punishing someone for
burning a flag is unjustified.®

In 1984, he organized a protest in Dallas
against President Ronald Reagan’s policies and
the actions of Dallas corporations. Gregory John-
son was arrested and sentenced to two years in
jail and a $2,000 fine after burning an American
flag in front of Dallas City Hall during a protest.*°
The Texas Supreme Court reversed the decision
following an ongoing review, ruling that flag burn-

37 Freedom Institute, Freedom of Expression, first vol-
ume "Freedom of Expression in the USA and Europe",
Thilisi, 2005, p. 80. [in Georgian].

38 Democratic Initiative of Georgia. Hate speech (legal
framework for Georgia. p. 8 <https://www.gdi.ge/up-
loads/other/0/190.pdf> [Last Seen: 27 Aug, 2022].

39 Judgment of the Supreme Court of the United States
in the case of Texas v. Johnson, June 21, 1989. Free-
dom of Expression, Volume |, p. 71, 238-241.

40 Facts and case summary for Texas v. Johnson,
491 U.S. 397 (1989). <https://www.uscourts.gov/
educational-resources/educational-activities/
facts-and-case-summary-texas-v-johnson#:~:tex-
t=Gregory%20Lee%20Johnson%20burned%20an,pol-
icies%200f%20President%20Ronald%20Reagan> [Last
Seen: 27 Aug, 2022]

ing was expressive expression allowed under the
US First Amendment. The decision was appealed
to the United States Supreme Court, which agreed
with the arguments of the Texas state court while
further clarifying the content of expressiveness
of speech.”

“To penalize Johnson for burning the flag is
to condemn him for the political protest he tried
to convey by burning the flag,” the court stated.
Even the national flag, an essential symbol of
statehood, cannot be placed above freedom of
expression.

The US Supreme Court supported the Texas
Supreme Court’s ruling, finding that criminaliz-
ing Johnson violated the US Constitution’s First
Amendment. With this judgement, the court re-
minded the public that “the role of free speech
is to encourage debate.” When this function pro-
vokes excitement, anger, and rage, it can reach its
highest goal.”?

2.3. United States v. Eichman

A case with a similar problem is United States
v. Eichman, in which the United States Supreme
Court restated the position it made in Texas v.
Johnson.*

The Johnson case ruling was met with harsh
political criticism. President Bush stated that
the court failed in its ruling and that the statute
needs to be amended to safeguard the state flag.

Congress enacted a legislation in 1989 making
it unlawful to knowingly destroy, burn, place on
the ground or floor, or step on the American flag.
Texas v. Johnson was considered by Justices Bren-
nan, Kennedy, and Scalia of the US Supreme Court,
and President Bush had faith that they would re-
verse course and maintain the legislation.*

Again, a number of social groups protested the
passing of the Flag Protection Act. At a demon-

41 Kublashvili K, (2020). Basic Human Rights and Free-
doms, Thilisi, p. 210-211. [in Georgian].

42 Kublashvili K, (2020). Basic human rights and free-
doms, Thilisi, p. 210-211 [in Georgian].

43 United States v. Eichman [1990].

44 Freedom Institute, Freedom of Expression, first vol-
ume "Freedom of Expression in the USA and Europe",
Thilisi, 2005, p. 71 [in Georgian].
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stration in Seattle, four individuals were arrested,
while in Washington, D.C., Johnson and other ac-
tivists burnt the American flag in front of report-
ers outside the Congress building. Eikhman was
taken into custody by police as a demonstrator.
The court ruled that the detention of the speci-
fied persons was illegal after citing the ruling in
Texas v. Johnson.*

The government filed an appeal of both judg-
ments with the Supreme Court, leading to the
filing of the case as United States v. Eichmann.®
The judges did not alter the accepted procedure.
Because the Flag Protection Act was designed to
restrict speech and ideas, it was ruled to be un-
constitutional. We find the following in the deci-
sion’s text: “Because no one would be interested
in the fate of a straightforward piece of flag that
any individual is allowed to own, the underlying
goal of the Flag Protection Act is to restrict com-
munication and ideas. This action was probably
meant to be used as a form of punishment for flag
burning” “Government has no right to censor
the expression of any concept just because it of-
fends or inconveniences the general population.”

2.4. Street v. New York

The relationship between flag burning and
freedom of expression has also been discussed
by the US Supreme Court in older cases: Halter v.
Nebraska“® and Street v. New York.*

In 1969, the US Supreme Court made this rul-
ing. Street ran outside, burnt an American flag,
and declared aloud, “We don’t need a damn flag
if they treat Meredith (the killed civil activist) like
that.” Street had just learned of the death of one
of the civil activists. The stated person was ac-
cused of violating the New York Penal Code, which
imposes penalties for disrespecting the American
flag by words or deeds.

45 Kublashvili K., (2020). Basic human rights and free-
doms, Thilisi, p. 211-213 [in Georgian].

46 United States v. Eichman. (n.d.). Oyez. <https://www.
oyez.org/cases/1989/89-1433> [Last Seen: 6 May,
2022].

47 Kublashvili K., (2020). Basic human rights and free-
doms, Thilisi, p. 211-213 [in Georgian].

48 Halter v. Nebraska [1907].

49 Street v. New York [1969].

The court ignored the fact that Street actual-
ly burned the flag, focusing instead on whether
it was constitutional to hold him accountable for
his remarks. The court’s rationale is intriguing
despite the fact that the case was only superfi-
cially examined and only the uttered phrase, not
the direct action, was analyzed. The question of
whether there was a state interest in restricting
free speech was examined by the Supreme Court.
Attention was given to a number of crucial factors
during the debating process, the mere existence
of which would be sufficient to restrict Street’s
right to free speech.

The judges noted in the decision: “1. A person
can be restricted if he incites others to commit
an illegal act. No one incited Streit to commit an
illegal act. He only pointed out that they did not
need the American flag, 2. Freedom of expres-
sion will be limited when the words uttered by a
person cause controversy among those around
him, which disturbs the peace and public order.
Street's words did not constitute “argumenta-
tive words.” The developed reasoning proved to
be enough to make a valid decision. The major-
ity of judges considered that: “The court cannot
support criminal liability based on restriction of
expression. No matter how tasteless such expres-
sion is, it is protected by the Constitution.”°

The decisions discussed in the paper, which
were resolved by the US Supreme Court, set a
high threshold for freedom of expression. In con-
trast to the European Court of Human Rights, the
American standard norm imposes a neutral re-
striction; analyzing the content and referring to
morality are not important to it. As a result, the
American standard for freedom of expression is
higher than the European standard.

3. GEORGIAN STANDARD
OF FREEDOM OF EXPRESSION

The first sentence of Georgia’s current Con-
stitution’s Article 17 states: “Freedom of thought
and its expression is safeguarded. Persecuting

50 Street v. New York. 394 U.S. 576 (1969). <https://
scholar.google.com/scholar_case?case=63911015
60513832626&q=street+v.+new+york&hl=en&as
sdt=2006&as_vis=1> [Last Seen: 27 Aug, 2022].
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someone for having an opinion and expressing
it is forbidden. The Georgia legislation on free-
dom of speech and expression states, in addition
to the Constitution, that “the state respects and
safeguards freedom of speech and expression as
inherent and ultimate human values. These rights
and freedoms serve as direct applicable legisla-
tion that places restrictions on both the people
and the state in the exercise of governance.”

To express an opinion, it must be disseminat-
ed. This can be done verbally, in writing, or by
any other methods, including symbolic expres-
sion, which is referred to as freedom of positive
opinion.*

Symbolic expression is acknowledged as one
of the modes of expression and one of the effec-
tive means of idea transmission. Press confer-
ences are less likely to generate media and public
interest than flag burning. Communicative action
is referred to as expressive action or symbolic
expression. Of course, the Georgian Constitution
and the Georgian Law on Freedom of Speech and
Expression guarantee symbolic communication
as well as other kinds of expression.

It is clear that the right to freedom of speech
and expression is not absolute, and there are le-
gitimate reasons to restrict it. According to Arti-
cle 8 of the Statute of Georgia, a foreseen, spe-
cifically targeted law may restrict the limitation
of the designated right. The legislation that re-
stricts this freedom must be non-discriminatory,
appropriately restrictive, directly oriented at the
accomplishment of legal objectives, and critically
important for the survival of a democratic soci-
ety. In addition to this provision, Article 17 of the
Constitution, paragraph 5, also outlines the cir-
cumstances in which this right may be restricted.

CONCLUSION

From the discussion above, it can be conclud-
ed that, the American model of freedom of ex-
pression imposes a higher standard of protection
than the European Convention on Human Rights.

51 Law of Georgia on Freedom of Speech and Expression,
Article 3 [in Georgian].

52 Kublashvili K., (2020) Basic human rights and free-
doms, Thilisi, p. 182 [in Georgian].

The standard of the European Convention on Hu-
man Rights allows the assessment of the content
of freedom of expression, whereas American mod-
el imposes a restriction on freedom of expression
only if its intention is to provoke an unlawful act
and there is a high probability that such action
will take place (“Brandenburg test”). The neu-
tral regulation of freedom of expression that has
been established in America is the best safeguard
mechanism that any legislator in the world has
ever created. Therefore, the standard set by the
European Court of Human Rights must be refined
and brought in line with the American one.

Based on what has been discussed, we can
conclude that the Georgian model protects free-
dom of speech and expression more than any
European nation’s constitution or legal system.
However, even though the Georgian standard is
close to the American standard, it cannot be on
par with it in terms of quality because the model
created by American precedent law is flawless.

This essay reinforces the idea that the stand-
ard of Article 10 of the Convention is not as pro-
gressive as the American one. Moreover, the
Georgian model is more progressive and re-
sult-oriented than the standard established by
the European Court of Human Rights.

That is why, the existing regulation needs to
be refined to protect the right to freedom of ex-
pression more effectively.
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ABSTRACT

Agricultural cooperatives have a huge history in Georgia. Roots of
cooperation in Georgia date back as early as the 19th century. Although,
legal regulations of the agricultural cooperatives in Georgia appeared
only in 2013 when the Georgian Law on Agricultural Cooperatives was
created and entered into force on the 12 of July. Before the specific pro-
visions for the agricultural cooperatives, the regulation on different
types of cooperatives existed in the law on Entrepreneurs, however,
provisions were general and at the same time scarce. Due to EU approx-
imation, the Georgian Law on Entrepreneurs was changed and the new
version entered into force on 1st January of 2022. Consequently, the part
of the cooperatives was rewritten, hence Law on Agricultural Coopera-
tives needs further amendments.

In this article, the impact of the change of the law on Entrepreneurs
on the regulations of the agricultural cooperatives will be provided re-
garding some aspects. A comparison with the regulations in the differ-
ent European countries will be provided where needed. Analyzing the
impact of existing changes and further possible changes will illustrate
the existing situation of the Georgian regulation on agricultural cooper-
atives and the necessity of some amendments.
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INTRODUCTION

Agricultural cooperatives are regulated by the
Law of Georgia on Agricultural Cooperatives and
the Law of Georgia on Entrepreneurs. The regu-
lations of agricultural cooperatives are compel-
ling, as the Law on Agricultural Cooperatives is a
relatively new regulation in Georgian reality and
has some particular moments, which need to be
discussed in detail.

The following article will analyze Georgian
regulations for agricultural cooperatives. The ar-
ticles of the two main governing documents are
considered, and the comparative analysis is given
where needed.

In this work not only regulative issues are
present. One can discover the current social sit-
uation which impacted the way the law is written
and functions. This paper’'s main goal is to show
the existing situation step-by-step and underline
problematic moments.

1. DEFINITION
OF THE COOPERATIVE

The main sources of agricultural cooperative
law in Georgia are the Law of Georgia on Entre-
preneurs' and the Law of Georgia on Agricultural
Cooperatives?

The Law of Georgia on Entrepreneurs defines
the general structure and basic rules for differ-
ent types of cooperatives, including agricultural,
when the Law of Georgia on Agricultural Cooper-
atives gives provisions regarding matters related
to the agricultural cooperatives specifically. While

1 Document number: 875-VML-X33, the document
passed by: Parliament of Georgia, date of passing the
document: 02/08/2021, <https://matsne.gov.ge/ka/
document/view/5230186?impose=translateEn&pub-
lication=0> [Last accessed: 9 September, 2022]

2 Document number: 816-mUs, the document passed
by: Parliament of Georgia, date of passing the doc-
ument: 12/07/2013, <https://matsne.gov.ge/ka/
document/view/1972742?impose=translateEn&-
publication=3> (English version dates: 07.12.2017).
[Last accessed: 9 September, 2022] <https://
matsne.gov.ge/ka/document/view/1972742°?-
publication=9> (Georgian version last accessed:
09.09.2022)

these two legal documents provide regulations
on the same subject in different scopes, the inter-
esting overlapping part, on the one hand, is the
definition of the cooperative in the Law of Geor-
gia on Entrepreneurs and on the other hand the
definition of the agricultural cooperative in the
Law of Georgia on Agricultural Cooperatives.

The definition of the agricultural cooperative
is a core of the law and the whole cooperation
system. Deriving from this idea, one can conclude
that there is the highest interest in determining
the definition of an agricultural cooperative. The
definition of the cooperative differs from coun-
try to country. Still, in the legislation of every
developed and democratic country, the spirit of
cooperation and the pure notion of cooperation
is conserved.

The universally recognized definition of coop-
eratives as contained in ILO R. 193, Paragraph 2
not only reflects a certain understanding of what
cooperatives are, it also pre-shapes the contents
of the whole law. It reads: A co-operative is an
autonomous association of persons united vol-
untarily to meet their common economic, social
and cultural needs and aspirations through a
jointly-owned and democratically-controlled en-
terprise.?

Not only ILO guidelines are defining the notion
of the agricultural cooperative, but International
Cooperative Alliance (ICA) has also elaborated on
the following notion of the agrarian cooperative:
an autonomous association of persons united
voluntarily to meet their common economic, so-
cial and cultural needs and aspirations through
a jointly-owned and democratically-controlled
enterprise.’

While these two have recommendation char-
acteristics, countries - especially Europeans tend
to incorporate in their legislation the above-men-
tioned definitions.

Meanwhile, Georgian law on Entrepreneurs

3 Hagen H., (2012), Guidelines for Cooperative
Legislation, the third revised edition, International
Labour Office, <https://www.ilo.org/wcmsp5/
groups/public/---ed_emp/---emp_ent/documents/
publication/wecms_195533.pdf> [Last accessed: 9
September, 2022]

4 International Cooperative Alliance. <https://www.ica.
coop/en/cooperatives/what-is-a-cooperative> [Last
accessed: 9 September, 2022]
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offers the following: A co-operative is a company
based on the labour activity of its members or in-
corporated to support the economic or social ac-
tivities of its members, the objective of which is to
satisfy the needs of its members, and the primary
goal of which is not to make a profit. The terms
concerning agricultural co-operatives must be de-
termined in the specific law’.

The Law on Agricultural Cooperatives defines
cooperatives by its 3™ article in the definition of
terms stating the following: a legal entity organ-
ised under private law and legally established as
a cooperative according to the Law of Georgia on
Entrepreneurs, which carries out the agricultural
activity and which has been given the status of an
agricultural cooperative under this Law®.

If we compare these two definitions in the
Georgian legislation, one can assume that Law on
Entrepreneurs follows the spirit of cooperation
and internationally recognized definition of ag-
ricultural cooperative, while the Law on Agricul-
tural Cooperatives makes reference to the law on
entrepreneurs and does not define agricultural
cooperatives in the same way.

Given the fact that the Law on Agricultural
Cooperatives is a document regulating the spe-
cific type of cooperatives’ and the agricultural
cooperative as a term has a tremendous mean-
ing and behind it is a whole complex of business,
management and cooperation among persons.
Deriving from this, the law on agricultural co-op-
eratives needs a definition of the agricultural co-
operative which is in conformity with the inter-
nationally recognized definition, despite the fact
that the definition is given in the Law of Georgia
on Entrepreneurs.

5 Law of Georgia on Enterpreneurs. <https://matsne.
gov.ge/ka/document/view/5230186?impose=transl|
ateEn&publication=0> [Last accessed: 9 September,
2022]

6 Law of Georgia on Agricultural Cooperatives, Article 3.
<https://matsne.gov.ge/ka/document/view/1972742
?impose=translateEn&publication=3> [Last accessed:
9 September, 2022]

7 It is worth mentioning that the Law of Georgia on
Entrepreneurs determines nine different types of
cooperatives, and for only two of them there are
specific laws ex: Law of Georgia on Agricultural
Cooperatives.

2. COOPERATIVE AS
A COMPANY

2.1. The legal status
of the Cooperative

The Law on Entrepreneurs determines that
cooperatives have limited liability, in spite of the
definition of the cooperative as the entity whose
primary purpose is not the making of a profit. A
cooperative is a purposefully distinct organiza-
tional unit from other legal forms. The uniqueness
of the cooperative is manifested in the fact that it
is an entrepreneurial society based on the labour
activities of its members or created to promote
the economic or social activities of its members,
whose primary task is not to make a profit but to
meet the needs of its members directly.®

Onthe one hand, the limited liability of the co-
operative and on the other hand the above-men-
tioned non-for-profit purpose, working for the
social and economic needs of its members may
create ambiguity regarding the legal nature of the
cooperative. Is it a commercial society as LLC, or
is it a union of persons like a General Partnership,
where partners are liable for all of the liabilities
of the union? These characteristics create the fact
that the agricultural cooperative disposes of the
sui generis nature.

The cooperative is the union of the persons
interested in working together or creating and
receiving some goods and services that are un-
available for them solely but reunited they can
do so. The fact of carrying out activities together,
working with and for its members may create a
sort of appearance that a cooperative is more a
partnership with no legal status or unlimited lia-
bility of its members.

The limited liability cooperatives are not only
in Georgia. The German Cooperative Societies Act
(Genossenschaftsgesetz-GenG) in paragraph 2
states the following “Only the assets of the coop-
erative are liable to the creditors for the obliga-
tions of the cooperative”’®

8 Jugeli G, Giguashvili G. (09.02.2021). Definitions of
the project of the Law of Georgia on Entrepreneurs.
GIZ. <http://lawlibrary.info/ge/books/GIZ_-Draft-
Law-on-Entrepreneurs_2021.pdf> [Last accessed: 9
September, 2022]

9 § 2 Haftung fur

Verbindlichkeiten Fur die
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2.2. Creation of the cooperative
and agricultural status

The interesting phenomenon in the Georgian
cooperative regulations, concerning agricultural
cooperatives is the granting of the status “agri-
cultural” to the registered cooperative.

To begin with, the Law on Entrepreneurs in the
3" part of the second article recognizes a cooper-
ative as a company stating the following: A gen-
eral partnership, a limited partnership, a limited
liability company, a joint-stock company and a
cooperative shall all be deemed companies™.

In Georgia, the company is deemed estab-
lished from the moment of its registration™,
meaning that after the registration in the Na-
tional Agency of the Public Registry™ coopera-
tive is able to conduct any activities which is
allowed by the legislation. However, the Law of
Georgia on Agricultural Cooperatives requires,
that the agricultural cooperative must be grant-
ed the status® by the Ministry of Environmental

Verbindlichkeiten der Genossenschaft haftet den
Glaubigern nur das Vermogen der Genossenschaft.
<http://extwprlegsl.fao.org/docs/pdf/ger158133.
pdf> [Last accessed: 5 June, 2022]

10 Inconsistent translation. The phrase “for the purpos-
es of this Law” is not present in the Georgian version
of the law. <https://matsne.gov.ge/ka/document/
view/52301867?impose=translateEn&publication=0>
[Last accessed: 9 September, 2022] See the original
Georgian version <https://matsne.gov.ge/ka/doc-
ument/view/5230186?impose=original&publica-
tion=0> [Last accessed: 9 September, 2022]

11 Law of Georgia on Entrepreneurs. Paragraph 6, article
8, <https://matsne.gov.ge/ka/document/view/523
0186?impose=translateEn&publication=0> [Last ac-
cessed: 9 September, 2022]

12 There is no need for separate registration in the tax
organ Law of Georgia on Entrepreneurs. Article 8,
part 1: Registration of an entrepreneur entails both
state registration and tax registration. (last accessed
09.09.2022).

13 Law of Georgia on Agricultural Cooperatives,
paragraph 1, article 7, In order to obtain the status of
anagricultural cooperative, a legal entity under private
law legally established as a cooperative, shall submit
an application to the Agency. Article 7, paragraph
4: The Minister of Environmental Protection and
Agriculture of Georgia makes a decision on the basis of
the application determined in the article 3, regarding
granting the status of Agricultural cooperative to the
legal entity of private law established under the legal

Protection and Agriculture of Georgia™. As the
status of an agricultural cooperative is grant-
ed by the Ministry, the termination of the sta-
tus is upon the decision of the same authority.
The termination of the status can have different
reasons”™ the most important and frequent in
the Georgian reality is the negative results of

form of the cooperative. <https://matsne.gov.ge/
ka/document/view/1972742?impose=translateEn&
publication=3> [Last accessed: 9 September, 2022].
inconsistent translation of Article 7, paragraph 4 in the
English version of the law. See the original Georgian
version:  <https://matsne.gov.ge/ka/document/vie
w/1972742?impose=original&publication=9>  [Last
accessed: 9 September, 2022]

14 Law of Georgia on Agricultural Cooperatives,
paragraph “o”, article 3, Agency —non-entrepreneurial
(non-commercial) legal entity — Agricultural and Rural
Development Agency (hereinafter “Agency”), entering
in the system of the Ministry of Environmental
Protection and Agriculture of Georgia. (translation
of author). <https://matsne.gov.ge/ka/document/vi
ew/5230186?impose=translateEn&publication=0>
[Last accessed: 9 September, 2022]. inconsistent
translation. See the original Georgian version:
<https://matsne.gov.ge/ka/document/view/197274
2?impose=original&publication=9> [Last accessed: 9
September, 2022]

15 Law of Georgia on Agricultural Cooperatives, paragraph
6, article 7, Minister of Environmental Protection and
Agriculture of Georgia makes a decision on termination
of the status of an agricultural cooperative. The basis of
the termination of the status may be:

a. Negative results of monitoring;

b. Diminution of members as defined in paragraph 3
of article 11 of this law;

c. Application of agricultural cooperative on
termination of the status of an agricultural
cooperative. (translation of the author).

inconsistent translation. See the original Georgian
version:  <https://matsne.gov.ge/ka/document/vie
w/1972742?impose=original&publication=9>  [Last
accessed: 9 September, 2022]
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the monitoring™ which is held by the Agency.”

Monitoring serves as the guardian of the
compatibility of the activities of the agricultural
cooperative with the Law on Agricultural Cooper-
atives.® If the compliance is interrupted, cooper-
atives face consequences. The agricultural status
has the importance, not only for the registration
or functional purposes - having agricultural sta-
tus has several tax impacts for the cooperatives,
which will be discussed in the further part of
the article.

One can assume that special circumstances
pushed the legislator to create particular regu-

16 This phenomenon could be provoked by the fact that
most of the agricultural cooperatives in Georgia were
created for the sole purpose — get governmental
support or grants from different international
organizations. One of the examples is a finding
of an ENPARD-facilitated study that cooperative
support programmes, “as well as grant components
of international programmes motivate local farmers
to establish cooperatives.” What the study captured
actually was the tendency in behaviour that often
leads to forming of false cooperatives. Similar
findings are observed elsewhere too. This tendency
is confirmed by a non-ENPARD survey of Thilisi State
University researchers held in Kakheti and Imereti
regions of Georgia in 2016, which concludes that
majority of farmers so far have negative relation to the
process and cooperation and note that they opened
cooperatives for the purpose of taking part in State
programs or getting grants. Sustainable management
of natural resources and resilience, TITLE — Evaluation
of ENPARD Programme in Georgia, Submission Date
21/01/2021. SOGEROM SA consortium, EuroPlus
Consulting & Management, SOGEROM SA, Applus+.

17 Law of Georgia on Agricultural Cooperatives, Article
8: The Agency is entitled to monitor agricultural
activities of legal person having status of agricultural
cooperative. (last accessed 09.09.2022). (translation
of author). Inconsistent translation. See the original
version <https://matsne.gov.ge/ka/document/vie
w/1972742?impose=original&publication=9>  [Last
accessed: 9 September, 2022]

18 During the monitoring, the authorized person
of the Agency checks: Whether the agricultural
cooperative carries out the agricultural activities
provided for by the Law of Georgia on the Agricultural
Cooperative; Whether the minimum of the members
of the agricultural cooperative is established by the
legislation of Georgia; Whether the agricultural
cooperative is being liquidated or insolvency
proceedings are underway. (translation of author).
See the original. <http://cooperatives.rda.gov.ge/
monitoring> [Last accessed: 9 September, 2022]

lations for the agricultural cooperatives, which
may not seem conventional, however, they may
be necessary for the proper functioning of the co-
operation.

3. MEMBERS OF
AGRICULTURAL COOPERATIVE

The Law on Entrepreneurs regulates member-
ship of the cooperative in a general manner and
defines that members of the cooperative can be
both legal and physical persons, and the mini-
mum number of them must be 5. In addition, the
Law on Entrepreneurs offers a new type of mem-
ber - Investor member.?° Essentially a cooperative
is an entrepreneurial society based on the labor
activities of its members, which aims to meet the
needs of its members. However, this does not ex-
clude the possibility of the cooperative attracting
additional capital to achieve the set goal. Large
investors usually claim special rights in corporate
governance to protect their investment. Accord-
ingly, ..., the investor member of the cooperative
may be given a veto by the charter regarding the
decisions related to the investments made by
him. However, an investor member may not have
more than 25% of the vote.”

On the other hand, Law on Agricultural Co-
operatives defines the membership possibilities
in a different manner.? According to the last, the
member of the agricultural cooperative can be
a shareholder® and the associate member. The

19 Law of Georgia on Entrepreneurs. Article 227.
<https://matsne.gov.ge/ka/document/view/5230186
?impose=translateEn&publication=0> [Last accessed:
9 September, 2022]

20 Law of Georgia on Entrepreneurs. Article 232.
<https://matsne.gov.ge/ka/document/view/5230186
?impose=translateEn&publication=0> [Last accessed:
9 September, 2022]

21 Jugeli G, Giguashvili G. (09.02.2021). Definitions of
the project of the Law of Georgia on Entrepreneurs.
GIZ. <http://lawlibrary.info/ge/books/GIZ_-Draft-
Law-on-Entrepreneurs_2021.pdf> [Last accessed: 9
September, 2022

22 Law of Georgia on Entrepreneurs entered into the
force in January of 2022 and was a subject of major
changes, while the Law of Georgia on Agricultural
Cooperatives remained the same.

23 Shareholder in Georgian is “933503” (mepaie) which
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shareholder can be Georgian citizen above 18 and
another agricultural cooperative?, while other le-
gal entities (Georgian or foreign) and foreign cit-
izens above 18 can be only associate members.?

The main difference between the sharehold-
er/member and the associate member is the vot-
ing rights. Shareholder/member gets the right
to vote on general meeting and take the part in
the decision-making process, while the associate
member has only a deliberate vote, meaning that
they can express their idea, but their position will
not be considered while voting.?® Another differ-
ence is the possibility to receive back the asso-
ciate members’ belonged share from the agricul-
tural cooperative in the event of the liquidation
or reorganization and after covering the liabilities
of the agricultural cooperative, and receive a div-
idend under the procedure defined by this Law
and the contract signed with the agricultural co-
operative, before the distribution of the remained
property between the shareholders of the agri-
cultural cooperative.” In other aspects, members
and associate members share the same rights.
They both can be elected as members of the ad-
ministrative organ or supervisory board® of the
cooperative or receive information about activi-
ties of the cooperative®.

means the holder of ,350“ (pai) — share, but differs
from the share in other companies such in LLC.

24 The physical persons and cooperatives can be the
members of the same cooperative and this still be the
cooperative of the first tier.

25 Law of Georgia on Agricultural Cooperatives, Article
11. <https://matsne.gov.ge/ka/document/view/1
9727422 impose=translateEn&publication=3>  [Last
accessed: 9 September, 2022]

26 Law of Georgia on Agricultural Cooperatives,
subparagraph “a”, paragraph 3, Article 132. <https://
matsne.gov.ge/ka/document/view/1972742?imp
ose=translateEn&publication=3> [Last accessed: 9
September, 2022]

27 Law of Georgia on Agricultural Cooperatives
subparagraph “b”, paragraph 3, Article 132. <https://
matsne.gov.ge/ka/document/view/1972742?imp
ose=translateEn&publication=3> [Last accessed: 9
September, 2022]

28 subparagraph “a”, paragraph 3, Article 132. <https://
matsne.gov.ge/ka/document/view/1972742?imp
ose=translateEn&publication=3> [Last accessed: 9
September, 2022]

29 Law of Georgia on Agricultural Cooperatives
subparagraph “c”, paragraph 3, Article 132. <https://

Neither Law on Entrepreneurs, nor the defi-
nitions of the project of the Law of Georgia on
Entrepreneurs®® explain the notion of the investor
member. The answer about who is the investor
members can be found in the legal doctrine.

A recent solution, which legislatures are in-
creasingly adopting, is the possibility to admit
to cooperative membership investor members,
namely, members who do not make use of the
cooperative enterprise (so that they are not us-
er-members), but enter the cooperative for other
reasons, notably to obtain a return on capital... In
order for a cooperative to raise capital through
investor members’ subscriptions, investor mem-
bers are usually granted a preferred status as
regards the distribution of profits (profit distri-
bution constraints do not apply to them or apply
only to a limited extent) and the devolution of re-
sidual assets.™

The doctrinal answer to the definition of the
investor member and the definition of the asso-
ciate member® of the Law on Agricultural Coop-
eratives gives the possibility to assume that the
associate member is the investor member. At this
level, there is a need to consolidate these two
regulating documents.

Still, they are the carriers of the exact same
financial character, it must be mentioned that the
law on entrepreneurs limits the voting right of the
investor members up 25% of total votes, while the

matsne.gov.ge/ka/document/view/1972742?imp
ose=translateEn&publication=3> [Last accessed: 9
September, 2022]

30 The project of the law was voted and now it’s an
existing law on entrepreneurs.

31 Fici A. (2013). “An introduction to Cooperative Law”
in Cracogna D. Fici A., Henry H (editors). International
Handbook of Cooperative Law (2013) Germany,
Springer.

32 Law of Georgia on Agricultural Cooperatives, Article
11, paragraph 4: An associated member of the
agricultural cooperative may be a physical person
(including citizens of foreign countries) having attained
the age of 18 and/or a legal person (including a legal
person registered abroad), which agrees with the
principles of activities of this cooperative, which may
not be engaged in the activities of this cooperative
and which made a contribution of associate member
in accordance with this law and charter of agricultural
cooperative. <https://matsne.gov.ge/ka/document/
view/1972742?impose=translateEn&publication=3>
[Last accessed: 9 September, 2022]
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Law on Agricultural Cooperatives does not con-
sider voting right at all for the associate members.

Not only associate member and investor
members need to be unified on the level of the
terminology. In the Georgian version of the Law
on Agricultural Cooperatives, the law needs con-
solidation of the terms. In some articles, the
term shareholder is used® and in some cases the
term member.

Another inconsistency between Law on Entre-
preneurs and Law on Agricultural Cooperatives is
the minimum number of cooperative members.
According to the new law on Entrepreneurs the
minimum number of members is five, while in
the Law on Agricultural Cooperatives minimum
number of members in order to establish the co-
operative is 9 in general, and as an exception 3
in mountainous areas®. In this case, the law on
Agricultural Cooperatives needs to augment the
number of members up to 5 in the mountainous
areas, as in the Law on Entrepreneurs exemptions
are not envisaged.

Transactions with the non-members are not
opted out of the Georgian regulations. There is no
word about this matter in the law on Entrepre-
neurs, however, the Law on Agricultural Cooper-
atives defines that a cooperative is not entitled
to render the service or buy goods the amount of
which exceeds the 50% of the annual turnover of
the agricultural cooperative.®

33 See 23.

34 Law of Georgia on Agricultural Cooperatives, Article
11, paragraph 3: The number of members of an
agricultural cooperative in settlements to which the
Law of Georgia on the Development of High Mountain
Regions applies shall not be less than 3, and in the rest
of Georgian territory — less than 5. <https://matsne.
gov.ge/ka/document/view/1972742?impose=transl|
ateEn&publication=3> [Last accessed: 9 September,
2022]

35 Law of Georgia on Agricultural Cooperatives, Article
134: 1. The total cost of agricultural products
purchased and/or services rendered for an
agricultural cooperative during the current reporting
year by those persons who are not shareholders, shall
not exceed 50% of annual circulation of goods of the
agricultural cooperative.

2. The limitation provided for by the first paragraph
of this article shall not apply to the industrial and
technological processes and the planting and
Seeding materials necessary for the reproduction,
and to products necessary for animal nutrition and

The Law on Agricultural Cooperatives does not
speak about the consequences if the provisions
of Article 13* are breached. However, the agricul-
tural cooperative could be deprived of the status
of agricultural in case of inconsistency with the
Law on Agricultural Cooperatives, meaning that
the results of the monitoring can be negative. Be-
ing deprived of the status means that members
of the agricultural cooperative and the agricul-
tural cooperative itself will not be able to enjoy
different perks deriving from the above-men-
tioned status.

Similar regulations regarding transactions
with non-members can be found in Scandinavian
countries, for example, In Norway, Sweden and
Denmark, the question of trade with non-mem-
bers depends upon the legal definition of a co-
operative, more precisely on the requirement of
promotion of member interests. All legislations
accept transactions with non-members without
fixing a specific limit. According to Norwegian
and Swedish law, society does not qualify as a
cooperative if the major part of its business is
with non-members. The dominant view of Dan-
ish law is that there is no limit to such trans-
actions, but that substantial transactions with
non-members might be disadvantageous from a
tax perspective.’®

Limitations of transactions with the non-mem-
bers are justified, especially in the cooperatives
with a small number of members. In some cases,
especially in countries with scarce land resourc-
es, where cooperatives are the only device for
people to produce, create some goods or receive
services only reunited and they should have the
chance to enjoy each and every opportunity that
cooperation can offer. Otherwise, if cooperative
works with non-members, it becomes mostly like
a for-profit organization which is created under
the cooperative veil, in order to have tax exemp-
tions or some type of assistance from different
authorities.

propagation. <https://matsne.gov.ge/ka/document/
view/1972742?impose=translateEn&publication=3>
[Last accessed: 9 September, 2022]

36 Figrtoft T, Gjems-Onstad O. “Chapter 26, Norway
and Scandinavian Countries” in Cracogna D. Fici A,
Henry H (editors). International Handbook of Coop-
erative Law (2013) Germany, Springer.
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4. GOVERNANCE OF THE
AGRICULTURAL COOPERATIVE

Effective management of the cooperative is
achieved through the division of competencies
between the governing bodies and the achieve-
ment of interdependence and balance between
them as a result of this division.”

Agricultural cooperatives in Georgia are creat-
ed with the same spirit as in the most of the Eu-
ropean countries, meaning that its purpose is to
work for its members and with its members and
be independent and governed by the members.

The Georgian Law on Agricultural Coopera-
tives provides the principles of the activities of
the agricultural cooperatives, which are consis-
tent with the Principles of the ICA.?® The second of
them is democratic governance.

One of the main characteristics of large co-
operatives is the large number of members. An
increase in the number of decision-makers pro-
portionally increases the transaction costs in-
curred in the decision-making process. In order
to save such costs, it is necessary to create a sep-
arate, relatively flexible and highly efficient gov-
erning body that will oversee the activities of the
cooperative’s governing body. In other, relatively
small, cooperatives, the formation of such a body
may be associated with additional, dispropor-
tionate costs.®

The Georgian model of cooperative gover-
nance is simple. The Law on entrepreneurs offers

37 Jugeli G, Giguashvili G. (09.02.2021). Definitions of
the project of the Law of Georgia on Entrepreneurs.
GIZ. <http://lawlibrary.info/ge/books/GIZ_-Draft-
Law-on-Entrepreneurs_2021.pdf> [Last accessed: 9
September, 2022]

38 Law on Agricultural Cooperatives cites only 4 of the
7 principles of ICA: Voluntary and Open Membership,
Democratic Member Control, Member Economic Par-
ticipation, Concern for Community. However, the law
addresses these principles with the following word-
ing: voluntary membership, democratic management,
economic participation of members (shareholders) of
agricultural cooperatives, social responsibility, fair-
ness and mutual assistance.

39 Jugeli G, Giguashvili G. (09.02.2021). Definitions of
the project of the Law of Georgia on Entrepreneurs.
GIZ. <http://lawlibrary.info/ge/books/GIZ_-Draft-
Law-on-Entrepreneurs_2021.pdf> [Last accessed: 9
September, 2022]

two types of management monistic and dualistic.
Consequently — monistic is cooperative with only
one organ of the management and in the dualis-
tic model exists one management body and the
supervisory board. The Law on Entrepreneurs
stipulates that if the charter of the cooperative
remains silent on the choice of governance, it is
considered that the cooperative has a dualistic
model of governance.

The Law on Agricultural Cooperatives does not
have any provision regarding governance, mean-
ing that the only source on cooperative gover-
nance is the Law on Entrepreneurs.

Notwithstanding that Law on Agricultural Co-
operatives does not speak about the governance
of the cooperatives, it mirrors one of the ground
rules — “one member one vote”*® This rule is par-
ticularly for the agricultural cooperatives and is
the second principle of ICA — Democratic Mem-
ber Control.” This fundamental rule is depicted in
every charter of the agricultural cooperative and
each agricultural cooperative and its members
follow this rule.

Agricultural cooperatives are unions of per-
sons gathered to undertake common activities,
which contribute to their individual interests. In
the agricultural cooperative, the number of mem-
bers can be hundreds and the interest of each of
them must be considered and the voice of every
member must be heard. For these purposes, each
member, not considering their economical en-
gagement or the size of their contributions, are
having equal voting rights, in order to maintain
the balance in the decision-making.

40 Law on Agricultural Cooperatives, paragraph g) article
3: democratic management — equal opportunity for
members of an agricultural cooperative to manage
and control the cooperative’s activity, for which
each member of the cooperative has one vote on
the general meeting <https://matsne.gov.ge/ka/
document/view/1972742?impose=translateEn&publi
cation=3> [Last accessed: 9 September, 2022]

41 International Cooperative Alliance. “Cooperative
identity, values & principles”. <https://www.ica.
coop/en/cooperatives/cooperative-identity> [Last
accessed: 9 September, 2022]
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5. CAPITAL OF THE
AGRICULTURAL COOPERATIVE

As other issues, capital matters are reg-
ulated by the Law on Entrepreneurs. The law
on Entrepreneurs states that the cooperative
may have subscribed capital®2. The notion of
the subscribed capital is the new notion in the
Law on Entrepreneurs. The placed capital is
called Equivalent to authorized capital (statu-
tory capital, legal capital, charter capital, sub-
scribed capital). The main function of invested
capital in establishing capital-type societies is
to equip the community with start-up capital,
which, even if minimally, is a kind of limited lia-
bility filler, balancing.”®

The existence of subscribed capital, or as the
creators of the new Law on Entrepreneurs the
equivalent of the statutory capital, is not manda-
tory in the case of different types of cooperatives.
While this rule applies to the eight other coop-
eratives, in the case of agricultural cooperatives
member contributions on the level of establish-
ment is mandatory, as it is requested in order to
obtain agricultural status.*

Despite the fact that no one calls it a statutory
or subscribed capital, during registration, found-
er members of the cooperatives must make mon-
etary contributions of a minimum of 300 Gel*.

The contribution of 300 Gel was introduced in

42 Article 228, paragraph 1: The subscribed capital of
a cooperative may be determined by its statute.
<https://matsne.gov.ge/ka/document/view/5230186
?impose=translateEn&publication=0> [Last accessed:
9 September, 2022]

43 Jugeli G, Giguashvili G. (09.02.2021). Definitions of
the project of the Law of Georgia on Entrepreneurs.
GIZ. <http://lawlibrary.info/ge/books/GIZ_-Draft-
Law-on-Entrepreneurs_2021.pdf> [Last accessed: 9
September, 2022]

44 Law on Agricultural Cooperatives, subparagraph “d”,
paragraph 2, article 7: the application must include
following documents: the document proving the
payment of the shares (pai). (translation of author).
Inconsistent translation. See the original version:
<https://matsne.gov.ge/ka/document/view/197274
2?impose=original&publication=9> [Last accessed: 9
September, 2022]

45 Georgian Lari — national currency of Georgia —
<https://nbg.gov.ge/en/georgian-money/georgian-
lari> [Last accessed: 9 September, 2022]

December of 2019 and evoked debate on its na-
ture, which are active even today.

Before the introduction of the existing version
of share” the Law on Agricultural Cooperatives
defined it without mentioning any amount. The
paragraph e' of 3 Article stated that share is the
contribution made in the shares fund, additional
share contribution and contribution of the asso-
ciate member,

The above-mentioned perspective of the
Law on Agricultural Cooperatives is very con-
crete, when the Law on Entrepreneurs does
not provide a definition of the shares in the
cooperatives. In spite of this, it defines rules
for the alienation of shares and possibilities of
existing different categories of the shares. “Pai
(share) is the obligation of the member of the
cooperative to pay the prescribed contribution
in accordance with the law and the charter. Also,
a share gives rise to consequential rights in a
cooperative”®

The most important and interesting phenom-
enon regarding the compulsory contribution of
300 GEL is that the contribution is yearly.

Here is the question what is the perception of
the article from the different sides?

46 Law of Georgia on making changes in the Law
of Georgia on Agricultural Cooperatives. Date of
adoption of the law — 11.12.2019. <https://matsne.
gov.ge/ka/document/view/4717765?publication=0>
[Last accessed: 9 September, 2022]

47 Law on Agricultural Cooperatives, paragraph el
article 3: share— yearly compulsory contribution of
a member of an agricultural cooperative in share
fund, not less than 300 GEL, for his/her economical
participation in agricultural cooperative, which gives
him/her possibility to participate in activities of this
cooperative, receive a dividend from incomes of this
agricultural cooperative and gives him/her right to
vote on general meetings. <https://matsne.gov.ge/
ka/document/view/1972742?impose=translateEn&p
ublication=3> [Last accessed: 9 September, 2022]

48 Law of Georgia Regarding making changes to
the Georgia Law "On Agricultural Cooperatives".
<https://matsne.gov.ge/ka/document/
view/30564367publication0> [Last accessed: 9
September, 2022]

49 Jugeli G, Giguashvili G. (09.02.2021). Definitions of the
project of the Law of Georgia on Entrepreneurs. GIZ
<http://lawlibrary.info/ge/books/GIZ_-Draft-Law-on-
Entrepreneurs 2021.pdf> [Last accessed: 9 September,
2022]
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When reading the law, we clearly see the word-
ing “yearly compulsory contribution of a member
of an agricultural cooperative in share fund, not
less than 300 GEL, for his/her economical partici-
pation in the agricultural cooperative, which gives
him/her possibility to participate in activities of
this cooperative, receive a dividend from incomes
of this agricultural cooperative and gives him/her
right to vote on general meetings”.

The word-to-word interpretation and the first
perception is that the compulsory monetary con-
tribution is made to the share fund, in order to
become a member and have the possibility to
work with a cooperative. And in effect, what is
written is read. There is no sense behind and the
formulation does not create ambiguity. However,
from another point of view, the simple definition
from the first sight bears a totally different mean-
ing and the 300 GEL contribution is not the money
given from the member every year to the coop-
erative, rather a member must engage with the
cooperative in the agricultural activities and the
value of these activities must be at least worth of
300 GEL. This notion is not read in the definition
of share.

In addition, if we recall the older version of the
share in the law on Agricultural Cooperatives®, it
is defined as the contribution made in the share
fund. Everything leads to the textual interpreta-
tion, that the share is a monetary contribution
and not the economic activities or engagements
of the member.

The definition of minimum share contribution
in the amount of 300 GEL has its explanation, that
members should work with the cooperative and
create goods or services, rather than just have the
agricultural status and profit from it, in the form
of governmental or international grants. This is
rightful to demand from persons to create a co-
operative for real work and not crate imposter or-
ganizations for narrow personal needs.

However, if one wishes to control the exist-
ing situation and establish a fair environment for
agricultural cooperatives, the definition needs
to change. Shares shall be described as mone-
tary contributions and a new article regarding
the minimum engagement of the member in the

50 See 48.

cooperative must be created. The economical en-
gagement of the member with the cooperative
must be defined and shall embrace every possi-
ble activity and its minimum amount, while share
needs to be defined in its own context and not be
hybrid as it is in the existing version of the law.
The clarity is needed, not only for the formal
appearance of the law but for its users such as
members of the cooperative, their contractors,
lawyers and everyone interested in the subject.
The ambiguity in the law today, which may
seem unimportant, tomorrow is able to create a
discussion in the court or argument among the
members or managers of the cooperatives.

6. TAX REGULATIONS
FOR THE AGRICULTURAL
COOPERATIVES

The Tax code of Georgia envisages several tax
exemptions for the agricultural cooperatives and
its members. Additionally, there are some regula-
tions for the agricultural activities®'.

According to the subparagraph “K” of para-
graph 1 of article 82 of the Tax Code of Georgia
states that the taxable income earned from the

”

51 According to subparagraph “t” of paragraph 4 of
article 172 of the Tax Code of Georgia, the supply
of agricultural products, produced in Georgia before
their industrial processing (change of commodity
code) shall be exempt from VAT with the right of
deduction.

Subparagraph “u” of paragraph 4 of article 172 of the
Tax Code of Georgia defines that the supply of cheese
made as a result of industrial processing of products
obtained from animals living in Georgia shall be
exempt from VAT with the right of deduction.
According to the Tax Code of Georgia, particularly
Article 197, the commodity code changes if the
amount of packaged milk does not exceed 2 litres. It
means that the milk that is packed in the big vessels
(more than 2 litres) does not changes the commodity
code and stays as a primary product. If we remember
the subparagraph “t” of paragraph 4 of article 172 of
the Tax Code of Georgia and analyze it in the frame
of article 197, this leads us to conclude that the milk,
that is packaged in the original packing the size of
which exceeds 2 liters is free from VAT <https://
matsne.gov.ge/ka/document/view/1043717?impo
se=translateEn&publication=175> [Last accessed: 9
September, 2022]
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primary supply of agricultural products produced
in Georgia by a natural person engaged in agricul-
tural production until 1 January 2023 if the gross
income earned by the natural person from such
supply during the calendar year does not exceed
GEL 200 000 is exempt from income tax.*”

In addition, it is necessary to note that Tax
Code of Georgia frees persons from paying profit
tax if profit is earned by an agricultural coopera-
tive from a primary supply of agricultural prod-
ucts made in Georgia before their industrial pro-
cessing (changing their commodity code) before
1 January 2023 or distribution of profit, and ex-
penses incurred/disbursements made within the
scope of the same activity that are provided for in
Article 97(1) (b-d) of this Code.

The second paragraph of the second article of
the Law of Georgia on Grants states that Funds
issued for the achievement of entrepreneurial
goals shall not be considered a grant, except for
funds issued to a legal entity that has been grant-
ed the status of an agricultural cooperative in ac-
cordance with the Law of Georgia “On Agricultural
Cooperatives”, and funds issued for the achieve-
ment of political goals.** The amount of money
given to the agricultural cooperative by any per-
son, natural or legal, local or foreign is consid-
ered as a grant and consequently is not levied by
taxes such as income profit tax®, VAT exemption

52 Law of Georgia, Tax Code of Georgia. Article 82.
<https://matsne.gov.ge/ka/document/view/1043
717?impose=translateEn&publication=175> [Last
accessed: 9 September, 2022]

53 Tax Code of Georgia, subparagraph “f”, paragraph 1,
article 99. <https://matsne.gov.ge/ka/document/vie
w/1043717?impose=translateEn&publication=175>
[Last accessed: 9 September, 2022]

54 Law of Georgia on Grants, <https://matsne.gov.ge/
ka/document/view/31510?impose=original&publicat
ion=30> [Last accessed: 9 September, 2022]

55 Tax Code of Georgia, subparagraph “a”, paragraph
2, article 97 — Object of profit taxation The object
of profit taxation of a resident enterprise (except
for cases under paragraphs 2, 8 and 9 of this article)
shall be the costs incurred, or other payments not
connected with economic activities and/or which
are not related to the objective of the organisation’s
activities (including those not connected with charity
activities or not related to the objective of a grant
agreement) <https://matsne.gov.ge/ka/document/vi
ew/1043717?impose=translateEn&publication=175>
[Last accessed: 9 September, 2022]

on import*®, refund of VAT¥ and is free from im-
port duty®s.

The tax regulations on agricultural coopera-
tives are very beneficial for the cooperative as for
the entity and in addition for the members of the
cooperative as physical persons. Tax alleviations
serve to promote agricultural activities among
Georgian residents, who wish to engage in agri-
cultural activities. This approach from the gov-
ernment encourages small and medium scales
farmers and cooperatives to do their best and
gain more profit.

It is clear that Georgian regulations on ag-
ricultural cooperatives more than often are in
conformity with the best practice of regulations
and international principles. Hence there are par-
ticularities such as mandatory contribution as a
share, which will be addressed | believe. In gen-
eral, in Georgia, agricultural cooperatives profit
from their status in terms of tax exemptions. Many
international or national organizations support
cooperatives, not only financially but in terms of
education and knowledge on the vast variety of
agricultural matters. Cooperatives are continuing
to develop so will do the regulations.

56 Tax Code of Georgia, paragraph “z1”, article 173, The
following shall be VAT exempt: the import of goods
provided for under a grant agreement by a grantor or
a grantee <https://matsne.gov.ge/ka/document/vie
w/1043717?impose=translateEn&publication=175>
[Last accessed: 9 September, 2022]

57 Tax Code of Georgia, paragraph 2, article 181, a grant
recipient, who has purchased goods and/or services
within a grant agreement, shall be entitled to a
deduction or a refund of the VAT paid for the goods/
services, on the basis of a tax invoice or, in the case
of reverse charge, of a document evidencing payment
of the VAT to the budget filed with a tax authority
<https://matsne.gov.ge/ka/document/view/1043
717?impose=translateEn&publication=175> [Last
accessed: 9 September, 2022]

58 Tax Code of Georgia, paragraph “c” Article 199, The
following shall be exempt from import duty: import of
goods financed with grants or with a concessional loan
granted by the state authority of a foreign country
and/or an international organisation, of which at least
25% accounts for a grant element. The Ministry of
Finance of Georgia shall calculate the grant element
in accordance with a resolution of the Parliament of
Georgia  <https://matsne.gov.ge/ka/document/vie
w/1043717?impose=translateEn&publication=175>
[Last accessed: 9 September, 2022]
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ABSTRACT

Despite the interesting history of the concession, the existence of
official and private legal international foundations and scientific works
for the creation of concession legislation, in the legislation of Georgia,
it was not possible to determine the academic definition of concession
as a legal institution. The nature of the concession agreement was not
understood and distinguished, that is, a concession is a transfer of the
right, not the property, however, a concession agreement is the way of
its realization, that triggers problems of practice regarding assignment
to a certain legal sphere, legal regulation, court jurisdiction, selection
of law, etc.

As the “Foreign element” participates in international private le-
gal relations, state and foreign investor appear as parties in conces-
sion relations. For them, favorable situation, protective legal regime
and predictable environment are the main factors. Accordingly, the de-
velopment of concession legislation is of essential importance for the
economy of Georgia.

In addition to the legal purpose, the concession has an important
social function and should ensure the inclusion of the private sector in
the economic life and development of the country. In order to refine the
legislation, the areas of application should be studied, problems, pecu-
liarities, realities should be identified and it should be calculated what
results will be achieved if the relevant legal norms are implemented.

Refinement of the concession legislation is directly related to the
creation of an investment environment in Georgia. Attracting invest-
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ments, investors’ guarantees and efficient use of
the country’s resources is a very urgent issue in
terms of economic development, job creation and
increase of state revenues.

INTRODUCTION

Many countries of the modern world faced the
need for legal regulation of public and private
partnerships. Most of the new laws apply to all
types of public-private partnerships. Concession,
as one of the forms of such partnership, requires
legislative regularity. In particular, the legal na-
ture of the concession has already been analyzed
in the science of law, which should be followed by
a legal definition reflecting the real immanence
of the concession in the legislation of Georgia.
The definitions presented in the repealed 1994
and current 2018 laws regarding the concession
are completely misleading from the legal content
of the concession and its academic definition
should be established.

MAIN PART
Chapter I.

The issues of public-private partnership are
known from the time of ancient Iran, Greece and
Rome before BC, the development of which contin-
ued in medieval France, Holland, Spain and England,
which was represented by the transfer of the right
of tax collection by the state to a private person.

In all states of ancient Greece, the collection
of taxes was carried out by private individuals,
and in Rome, a trade, an auction in the modern
sense, was held to give the right to collect taxes!

The history of Georgia has not ignored the
concession relations, and it is known from the
first documentary sources that in the 40s of the
18th century, King Erekle Il concluded a conces-
sion agreement with the Greek “Madanshiki” for
the purpose of reviving the ore production, which
was related to the processing of copper and
gold-silver deposits. King Erekle invited a group

1 Sukhishvili Z., (2013), "Concession History". Journal
"Business — Engineering", No. 1.

of Greek “madanshiks” from Turkey, who began
working on a silver deposit in the vicinity of the
Akhtali monastery. In 1763, mining production was
widely developed. The description of the busi-
ness deal between the king and the arrived Greek
masters is interesting, which is nothing more than
the first written Georgian concession agreement.
The king was considered the owner of production.

Similar forms of partnership between the
state and the private sector can be found in the
cases of dye production and the management of
the King's Mint. A glass factory, a salt factory, an
earthenware manufacturer, and other small en-
terprises were given to manage.?

An event reflecting the active concession
relations in Georgia was the “Chiatura Black
Stone Concession Agreement”, signed on June
12, 1925 for a period of 20 years, between the
Union Concession Committee of the Soviet Union
and the famous American industrialist William
Averell Harriman.

The story of this agreement ended with the
discussion of the dispute in the New York arbitra-
tion court, where the interests of the Soviet Union
were defended by the famous Georgian lawyer,
professor of Thilisi State University Luarsab An-
dronikashvili.?

At the end of the 20th century, a new impe-
tus was given to the development of concession
relations, and discussions about the legal nature
of the concession became active in the sphere of
lawyers, which was significantly influenced by free
international relations and investment activities.

Chapter Il.

In the modern world, several main forms of
public-private partnership have been identified:
private finance initiative (PFI); Institutional Pub-
lic-Private Partnership (IPPP) and concession
(concessio).

2 Group of authors, "Essays on the history of Georgia",
Volume 1V, Chapter XI, "Development of economic
and social life in Eastern Georgia, XVIII century. 40-
80s", p. 546.

3 Zhvania V., (1960), "Chiatura Concession and the
Defeat of Harriman's Economic Diplomacy", Journal
“Drosha”, 1960. No. 2, p. 15
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A Private Finance Initiative (PFI) contract is
mainly used for relatively small projects. Unlike
large concession projects, it provides the pos-
sibility of financing non-commercial projects in
its field of application. The content of the PFI
agreement is to carry out activities on behalf of
the state in sectors such as schools, hospitals,
prisons, public buildings, public facilities and
non-profit services, without the delegation of
state rights.

The form of Institutional Public-Private Part-
nership (IPPP) is a collaboration between the state
and the private sector that provides for the cre-
ation of mixed capital. Its purpose is the execu-
tion of state contracts and the implementation of
concessions. The contribution consists of different
types of assets and the implementation of the
contracts is carried out with the active supervision
and participation of the representative of the state.

The European Commission has published
“Guidelines for the Organization of Institutional
Public-Private Partnerships”, which clarifies the
rules applicable to participation in public-private
partnerships and increases legal certainty. It also
ensures fair competition and means of selecting
a private partner through a tender.*

A concession relationship is a form of coop-
eration between the state and the private sector,
based on mutually beneficial contractual terms,
involving the private sector for the efficient man-
agement of state property or services. Concession
refers to the transfer of the right to exploit natu-
ral resources, infrastructure facilities, enterpris-
es or equipment under certain conditions and
compensation.

Concessionaires are usually powerful compa-
nies that take concessions for various facilities in
economically weakly developed countries. Such
companies are granted wide rights in various
fields of farming, which should ensure the eco-
nomic development of the country.®

4 European Bank for Reconstruction and Development
(EBRD), (2012, MAY) "EUROPEAN BANK FOR
RECONSTRUCTION AND DEVELOPMENT CONCESSION/
PPP LAWS ASSESSMENT 2011 COVER ANALYSIS
REPORT FINAL REPORT MAY 2012", p.65, <https://
www.ebrd.com/downloads/legal/concessions/
pppreport.pdf> [Last view: 10 September, 2022]

5 Sukhishvili Z., (2015), "International private legal
aspects of concession”, dissertation, p. 40, GTU.

Chapter lll.

The legal guidelines of the United Nations
Commission on International Trade Law (UNCI-
TRAL), the main elements of the concession leg-
islation of the Organization for Economic Coop-
eration and Development (OECD) and the main
principles of the European Bank for Reconstruc-
tion and Development (EBRD) on modern conces-
sion legislation are the basic documents in terms
of the creation or improvement of concession
legislation, which are international legal bases
recognized in the world and already implement-
ed in many countries. These documents laid the
foundation for the creation of modern legislation,
and they are being updated to this day.

These organizations still contribute a lot
to the development of the concession as a le-
gal institution, and | will generally touch on the
above-mentioned documents created as a result
of their work.

In June 2000, the United Nations Commission
on International Trade Law (UNCITRAL) adopted
the “Legislative Guidelines on Privately Funded
Infrastructure Projects”, the so-called “Legislative
Guide”, which will help the governments of the
member countries to create favorable conditions
for the financing of the legislative structure and
private infrastructure projects.

UNCITRAL's “Legislative Guide” deals not only
with infrastructure projects, but also with the use
of natural resources and focuses on the essential
features of legislation.

The main focus is on the procedure for con-
cluding the concession agreement. In its struc-
ture, there are dozens of recommendations of the
organizational nature of concluding a concession
agreement, which are grouped by content.®

If we analyze the “Legislative Guide” from the
point of view of finding and recognizing the im-
manence of the concession, it will appear that the
concession by its legal nature implies the transfer
or surrender of the right, not the property.

6 UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW (UNCITRAL, 2020, renewed), “Legislative
Guide on Public-Private Partnerships”, https://
uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/19-10872_ebook_final.pdf,
(last viewed: 10.09.2022).
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For example, one of the recommendations
limits the permission of the concessionaire to as-
sign the right transferred from the state to a third
party without the consent of the state. Here, too,
we are talking about giving up rights, not property.
Also, the content of the transfer of rights and not
property can be seen in the recommended rules
for the operation of the infrastructural object.

A group of experts from the Organization for
Economic Co-operation and Development (OECD),
the Istanbul Stock Exchange (ISE) and the Net-
work for Information Services (NIS) developed the
“Core Elements” of OECD Concession Law.

It outlines the guiding principles of creating a
modern law on the concession agreement in legis-
lative language and provides comments on these
principles against the background of advanced
international practice, which in fact represent a
model of the relevant law of the European Union
legislation. They are presented in the form of legal
terms that can be used in national legislation.

In the “basic elements” we are interested in
the issues of harmonization of the legislation on
the concession agreement and the common ap-
proach to the terminology on the concession, the
analysis and judgment of which will lead us to the
conclusion that the concession is the transfer of
the right and not the property.

In 2005, the European Bank for Reconstruction
and Development (EBRD), whose aim and pur-
pose was to outline and promote modern prin-
ciples in the countries of the Bank’s operations,
developed the “Core Principles for a Modern Con-
cession Law (MCL)"’

The EBRD’s “Core Principles” are based on
internationally recognized key standards, best
practices, regional studies, sector studies and
assessments, as well as the UNCITRAL Model
Legal Provisions for Privately Funded Infrastruc-
ture Projects.

From the “Core Principles” of EBRD, the princi-
ples of compliance of the concession legislation
with the country’'s legal system and individual
laws are of interest to us.

7 European Bank for Reconstruction and Development
(EBRD), (1991) "Core Principles for a Modern
Concession Law (MCL)", — <http://www.ebrd.com/
downloads/legal/concessions/mcl.pdf> [Last view: 10
September, 2022]

It implies that the norms of the law must be
consistent with the law of the country, the gen-
eral structure and the special legislation, which
is necessary to ensure that the separate parts of
the legislation do not contradict each other, and
the application of the individual acts is as clear
as possible.®

In addition to the above-mentioned docu-
ments, there are interesting scientific works and
opinions on the concession in the science of law.

Chapter IV.

Concession, by its legal nature, can be-
long to the administrative law, private law or
can be mixed.

The concession as an administrative act was
considered by the Swiss-German doctrine, the
followers of which believe that the concession is
a manifestation of the highest right of the state,
does not come from the civil sphere, and it can-
not have the meaning of a contract.

The contractual theory of concession devel-
oped in France, where it was considered as an ad-
ministrative contract. Since the case concerned
property interests, the concession relationship
was regulated by the principles of civil and public
law. The concessionaire was not a public official,
he was given the right to exercise public authority
based on the contract.

The basis of the concession as a mixed act
derives from the reasoning according to which
it is a combination of an administrative act and
a civil contract. The problem of such a complex
approach, theory, which originated in Latvia, re-
mains the issues of the methods of regulating the
concession relationship.®

After the above-mentioned excursion, it will
be easy to see and evaluate the current legisla-
tion in Georgia.

8 Sukhishvili Z., (2014), "Basics of creation of concession
legislation", Journal "Intellectual”, No. 27.
9 Z. Sukhishvili, (2015), "International private legal

aspects of concession”, dissertation, p. 61, GTU.
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Chapter V.

After the restoration of Georgia's indepen-
dence, the creation of new legislation of the
country began, the concession relations were
regulated by the Law of Georgia of December 21,
1994 “On the Procedure for Granting Concessions
to Foreign Countries and Companies”, which de-
termined that “a concession is a long-term lease
agreement signed by the state for the purpose of
foreign capital investment on the exploitation of
renewable and non-renewable natural resources
and other related economic activities”.

The purpose of the investment was highlight-
ed and the concession relationship was defined
as a private legal nature - “lease agreement”, and
according to the Law of Georgia “On Licenses and
Permits”, the permission of the authorized admin-
istrative body was required for the conclusion of
the concession agreement.

If property (natural resources) were to be
transferred through a civil legal institution - in
the form of a lease, then what was the need for a
separate concession legislation.

A concession differs from a lease only in its
characteristic features: one of the parties to the
concession relationship is always the state; the
concession object can only be state property; the
object of the concession may be the transfer of
a special right of the state to the concessionaire,
and the concessionaire cannot become the owner
of the transferred property. This list is not com-
plete and it is possible to highlight other signs.

Unconditionally, the main distinguishing fea-
ture of the concession remains its public-legal
motives, elements and conditions. First of all, this
is a special basis for the emergence of concession
litigation, which cannot be a civil transaction.

Also, one of the main features distinguishing
a concession from a lease is that a governmental
act (iure imperii) is required to conclude a con-
cession agreement, and in order to enter into a
lease agreement on state property, it is sufficient
to show the will of the state in the form of a civil
transaction (acta iure gestionis).®

In the case of a concession, the right is trans-
ferred, not the property, so the definition of the

10 Ibid., dissertation, p. 79, GTU.

concession in the above-mentioned law missed
its true content.

If in 1994 there was a lack of information in
Georgia about the legal nature of the concession,
in 2018, when developing a new law, the legal
definition of the concession should have been
analyzed in detail.

In addition, the appearance of specialists in
private international law as a new branch of law in
Georgia and their works on concessions created a
more informative environment and their involve-
ment would also help the case. Also, there are
scientific works of foreign lawyers on the charac-
terization of the concession as a legal institution.

From a theoretical point of view, the idea that
a concession is a transfer of rights by the state,
not property, and represents an independent le-
gal institution, has already been established as
a clear doctrine in the science of law. According
to the families of law, the concession can be ad-
ministrative or civil in nature, and in common
law countries, where there is no division of law
into private and public law, the concession and
the concession agreement are also private legal
relations.

As for practice, i.e. Positive law in force on
concession in Georgia.

In the recent past, the majority of countries
regulated concession issues through national law,
and the issue of public-private partnership in a
broad sense remained in the field of the general
structure of law and state policy. Then, the situa-
tion changed and new trends emerged. A number
of countries have started creating new separate
laws on public-private partnerships, in which
concessions are presented as one form of pub-
lic-private partnership.

The Law of Georgia “On Public and Private
Cooperation” dated May 4, 2018 repealed the
above-mentioned Law of Georgia dated Decem-
ber 21, 1994 “On the Procedure for Granting Con-
cessions to Foreign Countries and Companies” and
formed the definition of concession in a new way.

There was an expectation that the new law
would correct the situation, but even in this case
it was not possible to determine the legal defini-
tion of the true legal nature of such an important
and relevant legal institution - the concession. On
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the contrary, it was leveled and again lost from its
true content.

However, it should be noted that in the new
law, the modern approaches defined for the cre-
ation and refinement of concession legislation
are considered and innovations are also pro-
posed, but the subject of our interest and discus-
sion is the academic legislative definition of the
legal nature of the concession.

The new law of 2018 presents an “updated”
definition of concession, according to which it is
“a public-private partnership, during which, based
on the concession agreement, the concessionaire
directly or indirectly receives payment from the
end user or public partner and from the end user
in return for the public services provided by him
and within which the Concessionaire assumes sig-
nificant operational risk, which includes demand
risk or supply risk”.

It is a positive element that the legislative
record recognized the concession as one of the
types of public-private cooperation and that this
relationship is for the purpose of providing pub-
lic services. Therefore, there is a co-operation for
the private sector to act instead of the state in
order to exercise mandatory public powers.

In the text of the definition, the key words
defining the immanence of the concession have
been turned over and it continues with the fact
that it is a form of public service. Then, atten-
tion is paid to the manner of compensation for
the concessionaire and the issues of taking op-
erational risks by the concessionaire, which are
the subject of the agreement and not of the legal
definition of the concession.

The above legal definition states that a con-
cession is a public-private partnership based on
a contract, in the field of public services, and for
these services the concessionaire receives com-
pensation, which is very general and unclear. The
General Administrative Code tells us the same
thing, that an administrative contract is “a civ-
il-legal contract concluded by an administrative
body with a natural or legal person, as well as
with another administrative body, for the purpose
of exercising public authority.” Where the line is
drawn between these two situations is a matter
of separate discussion. According to families of

law and national legislation, the concession can
be of both public and private nature.

The legal definition of the concession does
not contain the main words characteristic of its
legal nature, as it is presented in the Civil Code of
Georgia for other legal institutions. For example,
in the case of entrusting the property, the trust-
ee transfers the property to the entrusted owner
for management, in the case of a gift — the item
is transferred to the property, in the case of rent
- the item is transferred for use, in the case of
leasing - the transfer of the property for use with
the right to purchase it, in the case of lease - the
temporary transfer of the property for use with
the possibility of receiving fruits. Their realization
in life is carried out by relevant agreements.

In the legislative space, the precise defi-
nition of the concession as a legal institution
and the characterization of its legal nature re-
mained unclear.

Chapter VI.

When talking about the concession, it is very
important to distinguish between the fact that
the concession is a legal institution, with a spe-
cific formula regulating public relations, and the
concession agreement is a means of realizing this
relation in life. Confusion or identification of their
contents is completely unacceptable and causes
many problems.

In the definition of the new law, it is not at
all clear why the definition of the concession in-
cludes such contractual terms as the manner of
payment to the concessionaire and one of the
obligations of the counterparty — to assume op-
erational risks.

The separation of the legal nature of the
concession and the concession agreement, in
addition to the theoretical orderliness, has an
essential practical meaning, because public and
private legal mechanisms go through different
legislative paths and the rights and obligations
of the parties, legal guarantees of protection,
judicial review and the possibilities of review-
ing the dispute in another country are regulated
differently.

Zaza Sukhishvili
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The concession agreement, as a form of ex-
pressing and realizing the concession relation-
ship, is a consensual, specific term, compensa-
tory and bilateral agreement for the parties. It
provides for the existence of the respective rights
and obligations of the two parties, as well as the
will of the parties to enter into the said contract.
The concession agreement is essentially different
from the agreements of other legal institutions.

The degree of interdependence between pub-
lic and private parties - the state and the conces-
sionaire, in concession relations is much higher
than in other types of legal or contractual rela-
tions. The concession contract affects both public
and private interests."

CONCLUSION

The issue of determining the true content and
legal nature of the concession remains a prob-
lem in the legislation of Georgia. Despite the
second legislative change, it was not possible to
understand the legal nature of the concession, to
reconcile modern doctrines and concepts, which
should have been directed us to the correct and
legal definition in terms of academics.

In order to end the peripeteia of the conces-
sion in Georgia and to academically determine
the legal definition of the concession, the legis-
lator should take into account that the conces-
sion is the transfer of such a right, by which the
concessionaire, instead of the state, must carry
out the activities that derive from the exclusive,
privileged and mandatory functions of the state.
These are the state functions that are reflected in
the theory of law, or in state law, and which the
state cannot avoid. It cannot be avoided either
through privatization or through private legal
transactions.

The very word “concession” (concessio) is an
old Latin word and means permission, conces-
sion. In the case of concession, the home state
transfers to the concessionaire the right to pro-
cess natural resources, operate infrastructure,

11 Khatidze G., (2022),
providing legal Means",
publishing.

"Public-private partnership
Thilisi, "Bona Kausa"

manage strategic facilities or conduct other pub-
lic activities, and not the corresponding property.

Concession means an act by means of which
the state equips a private person with the right to
participate in the implementation of some of its
functions in the field of farming. In addition, the
concessionaire is in @ more privileged position
than other participants in the economic turnover.
A concession can be issued either by a unilateral
act of the state or by a contract concluded with
the concessionaire.

Not the property as such, but the right to use
the property or the special right to use the prop-
erty is transferred to the concessionaire. The sub-
ject of the concession should be the transfer of a
special right of the state to the concessionaire.”?

At the end, it should be noted that when for-
mulating the legal definition of concession in
the legislation of Georgia in a new way, the clas-
sic scheme should not be violated, according to
which, first an idea arises, then it turns into a
doctrine, it is shared and discussed in academ-
ic circles, followed by the recognition of the ma-
jority, it turns into a ready-made legal formula
or mechanism and Finally, if necessary, the state
takes the form of a law. The laws adopted in this
way remain in the life of the country for a long
time, they serve the regulation of public relations,
the economic interests of the state and do not
require frequent changes.

12 Sukhishvili Z., (2014), "Legal Nature Concession and
Concessionary Contract”, Journal "Intellectual", No.
27.
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Bodo bybodgomo

bsdstmongmols om9@mmo (bsgmonsdmmolbm 39mdm L>dsmonsann),
L>Bmasom9omn3 by7drms 06LA0BENA0LS (GIPA) o5 Lyysthon37anmlb
b>530560m 16039MLNGIANL (GAU) anggdmMn

bLA3306dM LOMY33BN: 3MbEgL0Y, HgMBnbo, yxNbnENY,
3o06LdM3Mgdy, 01639LHOENY

JobOmAJO0

3mbEgboab bLonbhgMmabm abhHmmMonb, LogmbEgbom 3ob6mMbBBEHO-
mmonb 899360L m@oEnsmyMo s 3gMdmbsdoMmmnmgomngzn bogMos-
dmMobm Laxydzmgdobs o LodgEbngMmm BsdMMAgONL 3MLbydMANL
d0pbgogo, LodommzgammbL 3obmbIadmmosdn 39M dmbgMmbo
3mbEgLoab, MmammE bodsmmmgdmozn nbLHNBHYHOL d30gdnyMn
©93060300L0 396s. 3M oodMYOYML o ofM godngbyms 3MbEg-
boobLY o LogMBEgLomM bgmdgzMymgdob Lodommmgdmngn 09690,
Mmd 3mb3gLNs sMOL JRWAIOAL s oMo JMbBdaL ooE9ds, bmmm
LagMbEgbom bgmdgszMymads dobo MYamBYONL Ladysmgods, M3
BoMIMIMOL LodoMmomaab oMmanbodn d03gm36900L, Lo3SOMB-
0g0mm dmBabmMnggonb, LobodaMmommm gabbgomonb, bodsMmmeab
0MAg30Ls o bbzs 3Magdhnggm 3MmMdmadgob.

LogMmmedmmMnbm 3gMmdmbodsMmnmadMng YJMmongmomodgddn dm-
Bobomgmob Mo ,y3bm gmgdgbho”, Logmbzgbom yMongMomMdgddn
dboMggdo@ LobgMboxym o ggbmgmo 0639bdHmMmMgda 3g393mnbgdo-
56, B00m30L 30 bgmboyMmagmo 30maMmgos, ©odEe30 bodsmmmagdma-
30 M93000 o 3MMabmBaMydo@n goMmgdm 3mo30M0 GodHmMmgdno.
d9L000d0boE, LO3MBEgLOM 3obMBAYdMMANL gob3znmamMgdsb M-
bgonmn 3603369mMmd 960g900 bodomm3zgmmb g3mbmanznbomznb.

3MmB3gLNsL LadsMmomgdMngn abndbyMgoaL goMmes 8603369-

mm3z0b0 bmEnsmymo 369300 goohbns @o nbwms 30Myb3gmymb 396M-
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dm bLgghmmob AsMmzs J39ybab g3mbmadngyMm
3bm3mMydsby o gobznmomydadn. 3obmbI®Yd-
mmonb ©obzgbobomznb dgbBogzmomm b
09690L 3odmyqb900L bygmmgdan, godmazmnboagb
3Mmomndgon, mo30bx0xMydg00n, MYomMmogdn
o dmbgb ndab gomzms, MMA dgbodednbo by-
doMmomgomogn BmMmaAgonb sdmgdggdolb d90-
mb3zg30d0 Mo 39093900 096900 dombaygano.

LOgMBEgLOM 30bMBbBEYdMMONL abgzgbo
30MEodnm 303d0MBns LodoMmmzgmmadn Lonb-
39bhoEnm gomgdmb d9986sbmsb. nb3qbHNEN-
q900L dmd0E3s, 063530HMMMS goMabhngdn o
939y60L MmgbyMLYONL FgMm3560 Bodmygbnds
dom®g sghgomyma Lognmbos 93mMbmMTnzaL
39063000M79000L, Lodydom sanmydab dgddbo-
Lo O LobymMaboxm dgdmbogzmgdal gadM@ab
0M30mbodMabN.

ddbada®0

006009MmM39 Abmamomb dMozemon 439-
yobo @omas Logsmm o 3gmdm 3oMmdbommm-
00b bodoMmmmydMmngn dmMBgLMggdnL bagomm-
900L 6060089. sbogno 3obMbgdNL YIMO3MgbmMds
9bg0s Logzomm-3gmdm ombhbomMmmdab yzgmo
H03L. 3mbgbny, MmgmME sbyma Jampbommm-
00b 9Mmo-9Mmon @mmMAs LognMmmMydL bolsbmb-
090mm dmBybMmnggonmMmosh. 3gMmdme, bods-
Mmool 393609M70000 9339 doobamadgdyans
3MbEgLooL Lodommmgdmogn 03690s, Mabog
16@s 9m3y39L 3mbEgLbonb Bod30mn ndsbg-
BhyMmonb s3Lbobzgmo 306mbabgymo gobbe-
DM3Mx00 LoJoMmM3zgmMmML 3obMbIEadmMosdn.
3MBEgLNAL MOMOLDY domoEalzamManm, 1994
Bamob o dmgdg, 2018 Bamob 3obmbgddn Bo-
MIM©aqbnm 3obLOdM3MYdg0dn oMb LMo
030960 3mbigbonb bLodomomydmnzn dnboo-
MLNESDL o P6o Ambglb dobo s3sgdogymo
3o6LdM3M900L oa9bo.

d0mOda0 606000
o3o |

Logomm-3gmdm JamBHbomMmmonb Lognmbg-
00 3bmongmoas A396L Bgmomomonzbzedy oMm-
Lgogmo dzgmo 0Mmabab, LodgMdbgmobs o

Mmdnb ©MmMmoEsb, MmAmab gobznmoMmgodsi
393Mdgmes 330 LLY3Y69700L LoxrMsbazgmadn,
3mmobnodn, gb3sbgmbs o nbamabdn, Mo
LobyMABoxrML d0gMm goabobaab sdMmMydab
JIxmyoab 3gmdm 30Mobomznb gowsEgdnb Lo-
boo nym BomMAIMagbomo.

dzgmo Lo0gMdbgmob yzgms Lobymadbo-
mdn goobobowgonb s3Mgxs 3gMmdm 3oMydab
909/ bmMEngmEadmEs, bmenm MMAJn gos-
LoboEdAL d3MMYdNL JBWgONL oboEgdo
309MmMdy, 0186039MM39 303000 — v393nombo
- 000M0M90ME..]

bodommzgmmb obHMMESboE of o30S
339M©n  LogmMbEgbom  YMMNgMOIMOgONLIM-
300 o 30M39m0 EMIYdgbhamn Bysmmadom
36monmay, Mmad XVII boyiybab 40-05060 Bngod-
do 999 g9Mg3mg I1-0b B0gm, LodMBdEBM Bo-
MIMgdnL smmdnbgdnb 30dbnm, bogmbigbom
bgmdgzmymads onm 09Mdgb ,d0obdon-
390006 MmM3gmog gbgomes b3nmgbdaby ©o
mdmm-39mEbmab bLodoEMYdAlb 8TYTo37000.
09939 9M93m98 myMmydgmoseb dmanbzns dgMdg-
60 ,0000068039000" gMon 539930, MMIgMIS3
obdhomab dmbsbHMmnb Bosedmgddn 39M3zbmmab
LOOOEML 837803900 ©@onbym. 1763 Bgmb
RIMOME gondoms bLOdMdoEbm BomMamydo.
LanbhgMmabmo gx0bs s AIMbYM OgfMdg-
60 mbHo®madnb Logdnsbo goMnggdab smbgmo,
MmdgmoE bb3o oMoxmgMns, My oMo abgMmo-
oo 30M39ma Jomomymon bozmbzgbom bymdg-
3Mgmade. BamMAmgdob dg3odhmbg 09339
0M3MHOMQo.

LobyMABoBMLY o 3gMmdm bLydbhmmMab 3o-
MmHbommmodnb Abgegzbo gmMIgdn 3gzb3zwgds bo-
dmgdmm BaMmdmgdabs o 99930L BoMaggbabab
0oMmm3nb 990mb39390303. LOTIMMOZOE Fon-
390m@o dnbob bomMgbn, doMoob Eds3BS©Y-
090, mobob gymgmab godmddzgdn s bbze
63Mmomo boboMAMydn.?

bodommzgommdn  sjhogmo  bLagmbzgbom
JMM0gMomModgo0b sdbobzgmn Im3zmgbs oym
»F0000Mab do3n J3ob 3mbEgboob bgmdgzMmy-

1 bnbodznmo Y., (2013), ,3mbsaLbool obEmMmMOS”.
J9Mbamo ,,006636-065069M0bg0", Nol.

2 53&mMms 3mmgd@nzo, ,LogoMmonzgmmb obEmMo-
ol 6ofM3333300%, &mda IV, ms30 X, ,,93mbm3ngnmo
s LmgosmyMmo bmzmgadal gob3znmomyds smdm-
L3 Lagomozgemmda, XVIII . 40-80—-0560 §.9.7,
383. 546



#23, september, 2022

~J
(NoJ

mg0os’, MmIganE 1925 Banob 12 n1360LL NEM
20 Baob 3000, Lodgmos 3ozdaMmab Logoe3-
domm bLogmbEgbom 3mdndhgbhbs s EbMONM

039M03gm dMab3gm yomnod o939Mgm 3oMn-
dobL dmMAD.

00 bgmdg3Mymgonb 800030 LMYMEOY
B60g-ommzab  LosMdaHMmozgm LobodoMmommmadn
©330L gobbomzgnm, boog badgmmo 3ozdnMmab
nbhgMabyoL n3o3ws 3bMdnma Jommzgmn 0y-
Mmob@Ho, mdomabob bobgmadbogm 36039MboMHI-
Hob3Mmxrgbmmo ysmbod sbpmmbozsdznmn.’

09-20 LOY3r60L dMEMML sbomon dndgn B0g3o
LO3MBEgLNM PMMNgMOIMAgONL ob3nmaMgdab
o 0gMobhomo 6MydnE gosdhoymos 3mbzqbon-
0b bLodomomydMmngn 0nbg0nbL dgbobgd AbyI-
mmo9on, Mol 8603369mm3bo gobodnmmods
00300x8mMads bLogmmodmmobm yMHmogmom-
090035 ©o bonb3zgbdHnzom bagdnsbmdsd.

mogo Il

00609500MM3g dbmamomdn gedmnz3zgms
Logom-3gmdm Jom@pbommmonb Mod9bndy
domooon gmmas: 3gmdm bLoxgnbsbbm 0bn-
30oh03s (PFI); nbbhoMyEonMa Lagsmm-3gMmdm
3oMbHBbomMmmos (IPPP) s 3mb3gbns (concessio)

39Mdm baxgnbsbbm nboznshnznb (PFI) bgan-
3d93Mymade doMnmoo@ godmnygbgds dgmo-
M9d0o 3odoMms 3Mmgdhgdaob gobbobmMmzng-
™m7y000. oo bogmbzgbom 3Mmgdhgonbogeb
3obbb3s3900m, 030 Mv30b0 godmyqbgdob bxg-
Mmdo odmgzo sMmogmadgminyman 3MmagdHodab
©o30606Lg00L  Jgbodmgdmmosbs@.  PFI-ab
bgadg3mymadab dnbssMmbo gymnbbadmob, bo-
bgmaBogm ggmyosms ©Imyanmgodab gemydy,
LobgMABoTML BoE3m® Logdnsbmodnb gobbm-
MEngmgosb abgo LaghmmMgddn, Mmagmmgydn-
B3oo: bgmamgon, boozodymamgdan, 30bggdn, bo-
dMaomadMmn3n d9bmogon, LEBMZsMYdMN30
LoMagOMMONL MONgdMHIO0n s dvMd3mMIgMENY-
oo dmdbsabyMgdgodO.

0bbhodhysegmo  LogoMmm-3gmdm 3ombbo-
mmmonb (IPPP) gmMmds BoMBmMswagbb mobsd-
ammammosb bobgmdbogmbs o 3gMmdm byJ-

3 335600 3., (1960), ,F0s009M0b 3MBEgLos s 3oMnds-
bob 93mbmdninmo o3mmdsBonl sdsmEbgds”,
J9Mbomo ,,comds”, 1960%. Ne2, 3. 15

HmmLb  dmMob, MmIgmog 0;m35mobBnbgoL
dgMmayao 3adndoob 899ab6sb. dobo ©@obnd-
Bgamgds oMmab Lobgmdbogm 3MbHModhgonb
dabmymagds o 3mbzgbnnb gobbmmMEngmadoe.
3960060 9903900 Lb3zsobbzs bobab vgHn3g-
000bogeb o 3MbBHMagdHadnb gobbmmEngmayds
0000boMgmMOL LobgmMABboxzmb BoMIMBSZI-
Bgmo 30Mab odhoyMmo B3edbg3zgmmonms
o dmbobomgmodno.

93Mm30b 3madnbood godmogd3gybs ,0b6LHN-
hasngmMo  LozoMmm-3gmdm  3oMmbbommmdab
mM3abndgoob LobyMIdmM3zebgmm®, MmMIgmoai
o0LHOL BgbgdLb, MMAIMgdonE godmnygbgods
Logamm-3gmdm 3MMngMomMdgddn Imbsbomy-
mOnboL o dF3mMydL LodoMmMgdMng Zob-
LODMZMYMMOSL. 03MYM3g, JVMYB39MYymMABL
39000mbobEobogm  3MB3xMabEnsb o (H3g-
bogMmab gdvnm 3gMmdm 3ombbommab dgmAg3aL
Lodyomgdab.*

LagmMbEgbom PMmogMmomds sMab bobgan-
9603mby o 3gMmdm Laghmmb Tmmob Mobod-
dmmAmmonb ggmmds, 3MM0gMnLsLaMzxdmM
bobymdgzMmmgdm 30MmMOg0nL Loxyd3zgmbdy,
39Mdm bagghmmMab Asmmnznm bobgmadbogm Jm-
6900L 06 AMALSbYMYONL 9BIIH MO doMm3n-
Lom30L. 3Mbzgbns ZyaobbdmdL 063x6gdMN30
MgLbyMLYOOL, 0bxMILHMYIHIMOL mdngdM9-
000, LOBsMIMYxO0LSL IMBYMONEMMOYdNL §qb3-
mMMaBOE0NL JBMIONL Fo©aEITL M3z
300MMd500md o 36sdMOYMgdno.

3mbEgbombgMmo@, Mmgmm3 Bgbo, Fodm-
©0nob ddmogmo 3madsbngdo, MmMAmgdog bo-
3MbEgbomo 0mgogb Lbzoobbzs ModNggHaoL
93MmbmadnggMo LILHo 3obznmeMmydym 939-
y6900d0. sbgm 3MA356090L 9bngqgdom FoMmm
JIRmMy0g00 399MBgmMdnL bb3sabbgy oMagod-
dn, Mo053 J39y60b 93mbmMBn3gyMo gobznmamy-

00 7600 9Myb3gmymb.®
4 European Bank for Reconstruction and Development
(EBRD), (2012 MAY) ,EUROPEAN BANK FOR

RECONSTRUCTION AND DEVELOPMENT CONCESSION/
PPP LAWS ASSESSMENT 2011 COVER ANALYSIS
REPORT FINAL REPORT MAY 2012“ P.65, <https://
www.ebrd.com/downloads/legal/concessions/
pppreport.pdf> [domem bsb3ol omshoma: 10 LydEg-
00gMon, 2022]

5 bybod3znmo %b., (2015), ,,3mbEaLoal LogMosdmmo-
bm 3gMdmbosdsmomydmonszn sb3gd@a00“, Lanly-
MmEosom bodmmao, 33. 40, LSy
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LogmMBbEgLboMm  3obMBAEYdMmMbNL d9gabab
06 ©ob3960b M30mMbLOBMALNG LOOYdM PM3YD]-
Bhgob BomMAMowag696 gogMmmnobgdymon gMg-
00b MmM3abndoEnnb LogMmmadmMmabm bogzogmm
badoMmmob 3mdnboob (UNCITRAL) bog3obmb-
0gomm  bobgmaddmasbgonm, 93mbmdngyMmo
00603dMMAMMO0LY s gobgznmamgdnb mMmgs-
60%ds300bL (OECD) bogMbEgLOM 336MBBEYOM-
00b doMomso gmydgbhgdn o Mobodgmm-
39 Lo3MbEgbom 306MBAEYOMMOAL dgbobgod
93Mm30b My3mbLAHMIYJE00LY s ob3znmomg-
oa0b 038630L (EBRD) dofooswn 3Mnb3n3gon,
Mm3myd0E 9Mnsb abm@maman smnaMgdymo
©o 9Msgom g3gysbodn 3339 MYseNdIOYMO
Logmmodmmaobmbodammmgdmogn Loxyydzmg-
00. o0 ©M3x0d9b6®adnm hAogysms bLoxgydzgmon
006009MM39 306MBBgomMmMdnL 899060L o
M09 bmMEngmogos domn gabobmygde.

08 MM3abndsEngodL sbmoil oo B3mamo
3909300 3mbzgboab, MmamMmE bodoMmmmygdmo-
30 0bLAHNBHIHOL, ob3znmamMgdnb LoJdgdn o
Moo 99396960 domon dmmzs69mdnb dg9-
3o 099860 H90mMembdbym m3ndghgob.

399Mmnobgogmo  9Mgdob mMmgebadsignab
bogmmodmmabm bogogmm LodsMmemab 3mdo-
L@ (UNCITRAL) 2000 Banob 0360030 Boomm
»390dm  Byommadned  ©abo@nbabbydgmo
nbgmobhMydbhymymn 3Mmggdhgoob dgbobgo
LO3obMbAEdMM  LobymAdmzabgmm®,  9.6.
,003006MBAEgOMM Lobgddm3zebgmmm®, MmMDg-
0@ 693M0 9§39469500L 8003MM0OgOL obdoMmg-
0oL goy693L LO3ebmMbBIAgdMM LHMYIbHyMoby
o 3g9Mdm nbgmMobhMmydhaMymo 3Mmgddhgdab
©33060060bg00bIMZ0NL bgaboyMmgmao 3nmmod]g-
00b d99abodn.

UNCITRAL-0b ,Lo30b6mb3gdMm bobga-
dmgobgmm® gbgds sMmadambm nbymabhmyd-
damym 3MmggdHaoL, sModgm 09bg0Mn3n M-
LyMLYdNm bLOMExOMMONL Lognmbgdboyg o
3mbEgbdhmMamagdymns 306mMbBIgOMMANL ofMm-
Lg00m MO30bx0MYdg0D Y.

00bdn doMomo@o yyMmomgds Zodobgn-
mgoymos bogmbzgbom bgmdgizmMymadnb o-
©900b B90LBg. dob bHMYIHYMs8no dMEgdnans
LO3MBEgLboMm J9mMobbdgdnb ©ogoaL MmMMBs-
B0dsgngma bobosmob smgymmonm Mg3mag-

booEns, MmImgdos dnbosmMbMOMze@ oMb
©OF3IBIOYMN.°

0y A396 ,Lo3obmMbAEadMM LobymAdmaoe-
6gmb” goz0000mndgdm 3MBEgLNOL 08569-
BhHyMmonb dgobobs o sdMEbmonL Mmzombe-
vMoboo), godmAbEgds, MmMmAd 3mbEgbns mMma30b0
LodsMOMgoMngn 036900m gymabbdmob bEm-
M9 IRMYO0L s oMy JMbBgdab gooEgdsb ob
©3M3MOJD.

0039MN0©, 9Mom-gMmmo My3madgboognom
d9%0y00gmos 3mbEgbombgmab 6g0s, MMA Lo-
bgmabogzmbLgeb FooEgdPWN JRMIYdS -
70dmb d9bsdg 30MmL LobyABogmb Mobbdm-
00b gofMgdg. 0303 LoydoMns JBMYONL S MY
gJmb900Lb aMIMODY. 93MgmM39, 1b@MLMHYT-
damymo modngddob gdb3mysdenaob My3madg-
690y B9Lgddn AobL JRMYOgO0L o dMS Jm-
69000L go@oEgdnb dnboombo.

93MbmangyMmo moboddMmMAMmMOnLs s go-
63000M700L0 MMZsbndsEnnb (OECD), LsdoOm-
annob bogmbom dnMmzabs (ISE) s banbxgmmds-
30om 8mabobyMmgdab Juganab (NIS) 94b3gMHos
5379300 dngMm d9090s3@s OECD-b Logmbigbom
306mb3gdmmonbL ,,doMoms@ gmgdgbhaon”

00030 LOZbMBAEYOMM 965Dg sMab sboby-
mn bagmbzgbom Jgmobbdgdab dgbobgd Mobo-
0900Mm3g 306mbob d998600L bLobyMAdmM3zeb9-
mm 3Mnb303900 o IMBNbo39 bogMmmadmmabm
3Magdhn30b gmbBYs godmEndymon 88 3MnbEn-
3900L 3mdgbhomgdn, MMIMydoE BaJbHnyMo©
BoMIMoagbab g3mm3nb Jogdomob 3obmb-
090MmmoOnb  d9bodsd0L 3obmbalb dmEgmb.
0bnbo godmMEgdymos 0yMoENyMo 30Mmodg-
00L bobom, MMIMyonE 9Mm3zbym 306Mb63Y06-
mMmosdn dg0dmgods godmygbgoygm ngdbob.

20000000 9gmgdgbhgoddo” Azgbmznlb Lo-
nbHgMgbmb BoMAMoaqblb bogmbigbom dg-
006b395000L d9boby0o 306mbagdmmodnb
30MIMB0BoE00LY o 3MbEgLNab 8gLbobgd HgM-
90bmenmgnnbodn Logmom dngmdab bLogn-
mbgon, MMIgmms goobomndgds o 3obLyo
00330Y306L 08 ©ob33b600@y, MmMI 3MbEgLos
3M0bL JRMxoab o vMy JMbgodab goo3nds.

6 UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW (UNCITRAL, 2020, renewed), ,Legislative
Guide on Public-Private Partnerships”, <https://
uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/19-10872 ebook_final.pdf>
[6mem Bob3nl ;msfmomoa: 10 byd&gddgmoa, 2022]
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93Mm30b My3mbLHMYJEnobs s gobznme-
M9oab 0563080 (EBRD), Mm3mab 80560 ©o ©o-
60367mads nym d0630L IMJdgq0nb 939Yy690-
do m060390MmM39 3MB3039000 godmM33900 ©
3Mm3ogobo, 2005 Bganb dg0d7degs ,00b009-
©mMm39 bogmMbEgbom 306MBIgOMMANL dofMmon-
00 3Mnb3n3gon’

EBRD-0b ,dofMomo@o 3Mnb3n3gon” @oxyd-
690700 bagMmMaIMMOLME sMNOMYOYM b 330-
6dm LHIbOMHYODY, IMBNBo3g 3Mag(Hn3odY,
M930mbym 33my39007, LIJHMMIONL Bodmg-
3M9390Ls s 3gBsLYOYOBY; 33MIM3Y, 39MIM
6yomMmM9yd0eb ©obLaxNbsbLYdgMN nbFBMILH-
Mydbhamyma 3MmadHagdonb dgbobgd UNCITRAL-
0b LO3EBbMBAYOMM Hn3yM YdYMYdg00Y.

EBRD-nL ,doMomo@n 3MnbEn3gdnwmsb” Agg-
63300 LanbHeMaLML BoMIMOagbL LogmMbEg-
bom 306mMBIyOMMONL §39Yy60L LdoMmmmyd-
Mm03 LOLHITOLY O EOMIFIM 3obMbx0MLb
d9LodsdnbMdNL 3MNbEN3g00N.

030 g9mobbdmob, MmI 306mbab bmMmTgdn
3600 399L000390MEAL J39yb60L LodoMmmomb,
bagmam bhMmYIDHYMLY s b3gEnsmym 356m-
68gdmMmMOsL, MMAgmMoE ds30mYdgmns 0dnb
70M9639mboymxze, MM 3o6mMbAydmonb
3om3gyma babomygdn oM 9606003370 M-
696 9MmMBsbgmL, bmemm 0bon3znEysmyMo
0JH900L godmygbgds 0oymbL dogdLbNdsmyMo
39oLvg900.8

990mombndbymn m3ndgbhgonb oMy,
LodoMmomob 393609Mg00dn oMLYOMOL boon-
bhgmabm LsdgEbngmm BodMmMBgd0 o AMbo-
BM90900 3mbEgLNL Tgbobgod.

o3o V.

3mbgbng, ®mo30bn bLodomomgdmazn 0Y-
690000 dg0dmgds oymb s@3nbabhMmognym-

LodomMmmygoMmn30, 39MdmbodaMoOMydMN30

56 dgMgymo.

7 European Bank for Reconstruction and Development
(EBRD), (1991) ,Core principles for a modern
concession law (MCL)“, — http://www.ebrd.com/
downloads/legal/concessions/mcl.pdf, (last view:
10.09.2022)

8 bybod3znmo b., (2014), ,LozmbEgbom 396mMbBAY0-
mmoonlb dgdabols bogndamadn”, JyMmbsmoa ,0b6@7-

madGyomo”, Ne27.

3mbEaLng, MmammE 0dnbabiHMmogogm-be-
dommmadmngn oJdo, gobabamadmes 8390-
BoMYm-ggMmadsbymo mgbhmobom, MMIMOL
00093M003 3™Mnab, MmT 3mbzgbns 3MNbL
LobgMABboxzmb Pommgbo JIRWgONL Fodm-
3mnbgds, oM dMInboMmgmobL Lbodmdomogm
LBIMMEID s Tob 39M 9J6gos bymdgamymy-
00b 0603369mmoo.

3Mb3gboob  bymdgzMymgdnmn  mgmmMas
39630000M@s LoxMobggmdn, LooE 0gn o-
bobomgdmes, MmgmmE sdnbobhMmsgoymo
bgmdgzmymgds. 30600006, bLoJdg gbydmEs
dmbgdmaz nb@HgMmgbgdL, LozmMbEgbom yMmon-
amomds  BgbMmogmgdmeos Lodmgomodm o
Lagofm bLadsmmmab Lobynbydnom. 3mbBEJLO-
mbgMmo oM nym Mo LogoMmm dmbgmg, dob bym-

993Myagonb  LogydzuMdy  FoEYEIIM®
Logamm PRMYdIdIMbogdalb gobbmmEngmy-
00b yJxmad.

3mbEaboab, MmgmMmE dgMmggmon sgdhab Lo-
®}Yd3mgdn, OmInbomMgmoL dLEgIMMONELO,
Mm3dmob dnby3znm 0gn sMob sdnbabhMmaizn-
3o 3JHobs @o bLadmgomogm bgmadgzmymg-
00b gMomd. Mmoh3z00d0 BomAmdmdagmao, sbgmo
3mMa3magqbymo dogmadnl, mgmmonl 3Mmomy-
000 ©mydg MAgOS Logmbzgbom gMmongmamm-
00b ambgbMngqdab 3gmmEgdab boznmbydn.?

ymzgmngg 99dmombndbyman  g4Lb3aMLbOL
0900093 o300 3obgds LodoMmmzgmmdn
©Mgb dmgddgmn 3obmbaadaenmonb ©abobgze
©o 393507 00.

o300 V.

LogoMmmzgmmb  EIMY30IOMMONL  oM-
©39600L 89093, @o0Bym My J39y60b sbomon 3o-
bmbdgommodnb d59abos, bogmbzgbom yMmong-
Momogonb dmbgbMogos ,LadMZaMBsMYMNL
939Yy690600b0 @ 3M33560900LsM30L 3MBE5LONL
393900L B69LoL Fgbobgd” LogoMmmzgmmb 1994
Banob 21 ©93900M0b 306mbom, MmIMNms3
3obLodM3zMymo oym, MmI ,3mbegbno ohab
93bmyhn 303080000 050060900L (0639080EN-
0b) 80%600 LobgEdfogmb dogh gommhdgoyen

9 bybod3znmo %b., (2015), ,,3mbEaLoal LogMosdmmo-
bm 3gMdmbosdsmomydmonszn sb3gJBJ00", Laaly-
Mm&osom bodmmao, g3. 61, LS.
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3hdgozo0n0b0 bangohm bgedgshyegods gobobog-
0000 v gobyobogdson dy690hn3n hgbyhbyonb
990309089300bs o Fobmob pv303dnhgdy0 bb3o
bodgyhbgm bogd80obMOHY"

3s8mz33gmnma  oym 0639LbhHoEN0L  OdY-
B6@g00bL 3060 s LagMbEgbom yMmngMmoMds
3ob0bodm3My, MmgmMmy 39MmdmbodsMmmmMyod-
Mm030 bobnomab — ,Longsmm bygmdgzMymgos’,
bmmm ,mn396B0900bs o BgdsmMm3zgdab 89-
Lobgd" LogoMmm3zgmMbL 3obmbom LozmMbEgbom
bgdg3Mymao0b oydnbam3nb bagnmMm aym
I8mYdsdmbomo  sdnbabhmsgogmo mmgs-
B6mb Bgdsmm3o.

07 bodmgjomagmbosdsmommgdmnzn nbLHN-
HadoL gdom - oxaMmob @mmIom Pbo dma-
bosmoym gmbgoab (09690Mmn3n MgbyMmbgdab)
3993900, 000, Mo LagnmMm oym LozmMbzgbom
3006mb3ydmmonb 3om3g oMbLbyOMOL?

030M0LOZeb 3MBEgLNS gubbbgozwgds dbm-
oM@ 90bm3znb Eodobsbnomgdgan 60dbgdno:
Lo3MbEgLom yMmogmoMmodab gmm-gmmo dbo-
M9 ymzgmmzob smob Lobgmdbogm; 3mbEg-
boab mdnggdho dgodmgds nymb dbmeme Lo-
bgmadbogm LognmMgds; 3MBEILOOL Mmdngddhn
dgndmgds nymb 3mbigbombgMmaobomznb bobg-
madboxmb gobbognomgdymo yxmgdab gowo-
3900 @o 3MbEgLbomMmbByMN 396M dobyds FowaE]g-
9ymn gmbgdab 39Lo3xmMY. gb AsdMbBom3zamn
LMY oM ML o dgbodmgdgmns bbgs 6nd-
69000L 3godmMm33900.

330mMmoOmE, 3MBEgLoaL dmagoMm gobadsb-
b303909m 60360 MAgds Tobo Logomm-bo-
dommmaomngn dmbHn3gdn, gmgdgbhgdn ©o
30Mm0o90n. 30M3zgm Mngdn, gb oMmab bLogmb-
39bom  badsMmmamyMmangmMomdnb BoMIMIm-
00b gobboggmMmydymo boxwydzgmaon, MmMAgmMoy
3960  0g6g900  Lodmgomogmbodommmgdmn-
30 3oM0nggoo.

03M9m39, 3Mmb3qLNNL nxoMLOgeb gobdsb-
b393909m0 gMmo-9Mon dms3oMmn 60dobns ab,
Mmd LogmMbigbom bgmdgzmMymgdab sbowyg-
03 bLagnmms Lsbgamabyxzgamgdm sgho (iure
imperii), bmam bLsbgmdBogm Jmbgosdg bon-
s9Mmm bymdg3mymgonlb obsgde LsgdoMon-
boo LabgMdbogm 6300L godmzmnbyds Lodm-
Jomagmbodsmmangdmnszn gaMnggdab (acta iure
gestionis) gmmdnm."

10 bnbod3znmo %b., (2015), ,,3mbgaLoal LogMosdmmo-

3mb3gLnab d90mbzg30dn bEgds JBmWgonb
o oMy Jmbgoab gowoEgds, sdndmmad Dgdmom-
60367 306mB3n 3MBEgLONL FobToMm®HgdY o3-
©9bngmo aym dab 6330 GnbosMLD.

0y 1994 Bgb bogjoMmmzgmmdn nym nbxym-
M3s300L Bagmgdmds 3mbizgboab badsMmommgod-
Mmngn 096g00bL Tqbobgd, 2018 Byanb sbomo 3o-
bmbob d909003900LsL, ©@ahHomyMo© b
3o0bomndyogmoym o gobbedmzmymaym
3MBE3LNOL 306mMbBabgyMo gBNboEne.

0300006039, Lodommzgmmdn  LoagMmmo-
dmMobm 3gmdm Lodommmnb, MmgmmE Lods-
Moaob  sbomn  ©oMaab, L3gENsmMab@Hgdab
3o0mhgbod o 3mbEgbonb dgbobgd Tomdo
603Mm0908s dgho 0bgymmIshoygann goMgom
0990690 o doon AsMmmyMmMos3 65003I0M®DY
Logd30L. 83MgmM3g, oMLYOMOL yEbmgm nyMab-
oo bodgEbngMm bsdMmagon 3mbzgboab, Mm-
3mm3 Lodommmgomagzn 0bLHOBHYDHOL obobo-
3019000 MoMdodY.

09MM0yo M35mbadMmobom, LadsMmgmab
093609Mg00d0 3339 bomgm  mihMmobo
ofMob Asdmysmnogdgmo ab odMo, M3 3mb-
39L0s oMb bLobgMBdboxmb dogMm IPRMydOL
o oMy gMmbgdnb 3domoEgds o BaMIMoEagbL
©odMY300909m Lodamommgdmng nbbhabhyhHbL.
LodoMOMNb mEobgdob dobgoznm, 3MbEg-
boo dgndmgds aymb sEANBaLHMIENYMLIDS-
MmMydMnzgn o6 bLodmgomogmbodommmgdmn-
30 0y6900L, bmom LogMom bLadomamab
939469000, LoOE ofm 3MLYOMOL Lodommmab
39Mdm ©o LogaMmm LETIMOMI® OYMGBY, 3Mb-
39L0o ©o Logmbzgbonm bgndgzmymadol 39M-
dmbsdoMMyOMN30 JMMNgMMOgO0..

Mol d99bgds 3Magdngsb, 9.0. 3mbEgLboab
JdgLobgd Mg 3Mdoabhnym LodsMmmomb bo-
Jommzgmmadon:

70bamgb Bombymadn J39yb9dnb ndMmogzumy-
bmds 3mbEgboalb bLoznmbgdlb vb65LMNZY0O®Y
9Mm3b6gmn 3obmbab 87339M000 @O BIMOIM
3939000, LogoMm-39Mdm omBHbomMmmMOnL bo-
30obo MAgdMEs bodommnmab Dmaswa bhHMyd-
HaMobs o bLobgmMdbogm 3mmoadoznb LRI-
Mmmdon. 39093 0amMadsmgmods 890339Ms O
3o0M0339mo sbomo H9bwgbEngda. dMo3omMad
939Yy0608 @onbym Dbogomm-3gmdm Jom@bo-

bm 3gMdmbodsmmmydmnzn sb3gd@adn”, Lonly-
MmBogom bsdmmao, 33. 79, LSy
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mMmonb dgbobgd obomo Eomzg 306mbydab
d99060o, MMAmMyodnz 3mbzgbns BoMImagbn-
@m0 MmammE bagamm-39mdm dsmBbommMmdnb
9Mo-9Mon gMmmao.

L005000M o 3gMdm moboddmmAmmon
dgLobgo” Lodommzgmmb 2018 Benab 4 donbob
3obmbom, 3oydos ,LodM3aMasmMgmnb 939-
ybg900bs o 3mMad3sbngdobomzab 3mbBEgLOAL
393990b B6bab d9bLobyd” LogoMmm3zgemb 1994
Banob 21 ©93900M0L B90Mombndbyman 306m-
60 o sbmydyMmo gebnbadmams 3mbigboab
©9x0boEne.

nym dmanmnbn, MmMA sbogno 3obmbo godm-
SLBMMYOO 30M3MYOSL, BogMod 08 dgdmb3zg3e-
dog 39M dmbgMmboo gbmogb 3603369mm3060
o 3gHgsmyma bodsmmegdmagzn nbbHoBhydH0L
- 3mbzgboab 6sd@3znmn LodsMnmMygdMngn dy-
6900L LO3bMBAYdMM EaBRNBNENNL goblbe-
dmgms. 3nMogdom, Imbs dobo bogzgmamgods o
nb3g3 93960 dnbo 63300 dnbooMbNELB.

079039 960 000b0dbmL, MMT sbom 306mb-
do LogmMbzgbom 306MbBAEYOEMMANL dgdabnbo
o ©sb3q60bom3znb gobLadMzMymn ”vebodg-
©Mm3zq 30gmdg00n gomzamnbbnbgdymons o
d90mm0300907m0s boobmggdnE, 8ogMad Azg-
60 06(9MabaLY o FbxgMONL Logebb BoMImM-
0003960L 3mb3qLoab LoadsmmmydMngn d36900L
03909307M0 LOIVBMBIYdMM gobLOdM3MYd..

2018 Benb obogn 306mbdn BoMImMagbo-
mns 3mbzgboab ,30bsbagdymo” @gxnbogny,
MmImob 0065bdo, ngn oMb ,,bogohm o 39h-
dm 0006080hmdomds, hmdonb ehmbog 3mb39-
bnob bg0393h90900b bLoRYd390%9 3Mb3YLOM-
b6gho 0nb dngh 3oFg900 Logohm 8madbobgyhgdnb
bobsE30ME 063DMOhgdsb 3nhgodnh b6 nhndoe
nmgob bodmomm dmdbadohgd0nbogob ob bogohm
3ohBbnmhabo o bodmomm dmabadshgdenbogob
00 hmdonb ®ohg0gddng 3mbigbombgha bLo3y-
00h 10399 0mgdb 86033690m306 bom3ghogom
hobgb, hmdgoni dmonEo3b dmombmgbob hobgb
0bpo dnfmegonb hobzb”.

©3g00m0 gem9dgbhHng, MmMA bozebmbIEYo-
om Asbobgmom smnomgdym ngbs 3mbEgLoy,
Mmgmmz bagomm o 3gMmdm msbsddMmmamm-
00b 9Mo-9M0on boby o MMA gb yMmngMmomods
3MobL bogomm AmMALobyMygdnb gobgznb dndbnom.
0000bood7, sMab MbsddMMAMOs ndab 8-
Lobgd, MMA LobgwdBogmb bogzmew@ bLoJdon-

0bmds  gobsbmMmEngmmb 39Mdm  bggdhmmMa,

LoZoMEYOM bLogoMm PRWMgdsdmbomgdnb
3obbmMmEngmgdnb dn0d60m.

©980b0300b HaJgLbHn 339M©0 3g3b d3MN-
oo 3mbggboob 080696 nMmMonL  gobabo-
dmzMmgm dmozoMm Lohy3zgdb o gMmdgmEgds
ndom, MM3 0gn oMab Logamm dMBLLbyMydL
bobg. 390093, YyaMoMyds gmdmods 3mbEgbon-
mbgMmobomznb 06sdMMadalb Babbe o 3mb-
39bombgMmab dngM Mo30L M3y Lom3gMmaEom
M0b3g00L 3gdnb bagnmbgdl, Mol bygmdgzMmy-
™3g00Lb bLogebns o oMy 3MBEgLONL LOZOOMB-
0g0mMmm ©9x3060300LY.

990mMembndbymn LEIBMBIYdMM Zobbo-
dM3Mgoo 030MOL, MM 3MmbBEgLns dMob Logo-
Mmm-3gMdm 3domBHbommmos bygmdgzMymadnb
Logzyd3zgmdy, Logomm dmaALobyMgdaLb bL®Y-
Mmdn s o0 dmabobyMgdabomznb 3mbEgbom-
69M0 0gdL 8b3dDMOYMYdSL, M3 oMb domdy
Bmago®n o 3e9M33939M0. 03039L 339906900
dmaon sdnbobhMmognymo 3mEadbn, MmD
0d0b60bpMogngemn  bgdgzmymgds  oMab
,000060b8hogngon  mhgobmb 8ogh  bLogzohm
7909000mbnegonb gobbmhengegdnb 8ndbom
209039h 96 oghnengye 30hmob, sghgm3g LbL3o
0000b0bBhoE0ge Mhgobmbmob vpg0700 Lo-
dmgooogm-bodohmogdhngn bg0dgshyogds”. oy
Lo oL BM3zaMn 88 MM TMEYIYEMOSL dm-
M0b, 3omgzg AbzgMmOab Logebns. bodommmab
mzabgoobs o gMm3bymn 306mMb3ydmMmMdNbL
dnbg3nm 3mbagbns dgndmgds aymb, Mm-
ammz Logomm, oby 39MdmbedsMOMgOMNZ0
bobosmab.

3mbEgLoab 306Mbabyym gBNboznsdn oM
sMmob dmEgdyeo dobo nyMooymmo d36900L
©adsbsboomgdgmn dmagamo Lbodhyzgdn 0by,
Mmammz gb BoMImoagbomns bagoMmmzgmmb
bodmgomogdm 3mEggbdn bLb3s LoTsMoOIMNYO-
030 0bLAHNOHYHIONLIMZNL. Bogomoms, bo-
390Mg00b 306mdnL 898mb3g35d0 8ndbmMON
dmb90sL LodoMMOZ0® goobEgdb Fnbomda
09LognmM3aL, AYdgdnbob - bogmo Lagymmgde-
do 3omy9(3gds, Jomomonbob - bngon bomMagod-
mMmosdn googEgds, mndnbanbob - bLoMmgod-
mmoOodn gooRqgds gmbgds dnobn d5byn30L
IRMYO00, 033M0LoL - EMMgdnm LoMagod-
mMmosdn gooEgds gmbgos baymanb domgdab
dgbodmgdmmonm. dsmo 3bmgMmydsdn MYo-
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m0®goo 30 bmmzogmEgds dgbodsdnbo bgm-
d93Mym9dq000.

LO3obmMbdEadm  bngMEgdn v359MOLIR3
399M33939m0 @aMmhAs 3mbEgboab, Mmgmma Lo-
dommmgomngn nbbhobhybhob s9Mmzebo gRn-
6030o o nyMoEaymon 096900L absboomgde.

o300 VI

3Mmb639LN3dY LogdMNbLLL domby 8603369-
mm30600 080b godng3bs, MM 3MBEgLNY sMab
bodsMmogdmngn nbLbHNDYMHO, 3MB3IMIDHIMo
LadMdEMOMNgn  YMmogmomonob dmIbgL-
039090 @mmAymao, bmmm bsgmbEgbom
by dg3mymaods 08 gmongmomodnb 3bmzmgdoe-
do MyamnBg00b Lodyomyds. domn dnbosmMbOL
3MMY35 0 30303900 YMIMS© V89339090
©o 8Ma30m 3MMOMYTob BoMIMIMOBD.

sbomo 306mbob qxsnboENsdn ymzmaw o-
939006009, 0y MMM sMob 3mbEgLonb oxn-
B6ognodo dgMmgymo obgon LobgmdgzMymgdom
30Mmog00n, Mmammogos 3MbBEgbombgmabom-
30L goobab Babo o 3MbhHMedgbdnb gMmm-
9MmM0 305008 — bam3gmagom Mabzgdab
00300 M33%7 dMgdo.

3mMbEgLooby o LogmMbzgbom bgmdgzmy-
mgonb bodomommygdmngn 096900L godnz3600,
0gmmogmo dmBgbMnggdxmmonb oMy, sJ3Lb
oMmbydomo 3Mmaghnggman 9603369mmoy, Mo-
306 Logomm o 39MdmbodsmmnmygdMmogn 3g-
406000900 bbzosbbzs LOZbMBAEdMM gds-
99 330nb ©o 3obLb3ozgoyme 69LMNZYdS
0boMygmo JumM90s-dm3omgmdg00, ©s330L Lo-
396mbaydm goMmabhngdn, bobsdsmmenm go-
BLFOOMOL s a30L bb3s J39ysbodn gobbom-
30L dgbodydamodgoo.

3Mb39Lonb bgmadgzMmymydy, MmammE bozmb-
39bom IM0gmOIMONL gadmbadznbo s Mgamo-
9900b0 MMy, 3MbLYBLYsYMN, 3MB3MyHYEN
30000L 99mbg, TboMgmom3znb obdMYMYOOEN
©s mM3bMnzn bgmdgzmymgdss. n;mzsmabbnbyg-
0b mfMmn dboMmab dogm TgLodsdNLO YJBMGO]ONLY
©d IM30mM9mMd9d0bL 0MLgOMASL, 8139, sbndby-
oo bgmdgdmMymgonb ©ogdnbmznb dbomgoms
6900L. 3MbEgLONL bgmdgzMymgds Mmaz0bo oM-
Lo @obbb3ezgos Lbzs LodsMmmgdMnzn nb-

bHnbHYHIO0L byendg3mMymgog00bsgeb.

1MM09MNEIIM3009073mgd0b bafMabbo bo-
$0MM o 3gMdm dbomymo - bobgmdbogmbe o
3mbEgbombgMmL, dmMmab LogmbEgbom yMomng-
MomO0LLL goEnmadno domamng, 30Mg bbgs
Lobab bodsMmommMygdMmngn o6 bobgmdgzmMymgom
JMm0gmomdnbsb. 3mbEgbonb bygmmdgzMymgods
393mM9bsbL obgbb MmgmMmE bogomm, by 39M-
dm nbhgMgbgddy.

©abd36a

bodoMmmzgmmb 306mMbBIEgOMMdsdn ©MY-
09 3Mmomygdo MAgds 3mbigbonb bod@3n-
@0 dnbosMmboby o badsMmomydMmngn 096900L
3ob6LdM3MAL bognmboa. 3339 dgmMmg Lo3sbmb-
00090mM 33™nyonlb doybgoegzs®, 39M dm-
bgfmbos 3mb3gLonb ogMooymo 096900L go-
00M90s, Mobodgmmszg w©mghmnbgdobs o
3MbEIxrENg00bL 8959M9ds, MoboE LEMM O o30-
©90079M LO3ObMBBEYOMM FobLOBMZMYdsB®Y
160 8039Yy306900.

bodommzgommadn 3mbzqgboab 39Mn3gMHngdanb
©abMymMgdnbs @s 3Mbzqbonb 306mbBobgymon
09930603000 930093079M3© 3obLOBM3MNL T0D-
600, 306mMb3EOHMAs oo Zsnmzsmabbo-
bmb, Mm3d 3mbEgbne oMab obgomn JxW7goNb
30003900, MMIMomsE3 3mbiabombygmMmads bLo-
bgmdbogmb bBog3zmo 6o gobsbmMmEng-
oMb 0b bLegdnsbmoy, Myl 3dsdmadmanbsmgmob
LabgAIbogymb 9gLb3mMyBOYMo, 3Moznmygnmg-
090 ©d bLOZIWMEIOYMME FgbsbMYMYOgMO
®316930900006. gL 0ob Lobgmdbogm x®6b9En-
9009, MMIMgonE sbobymos bLodoMnmob myg-
mMnobs, My bobgmdbogm bLsdsMmomdn o
Mmdgmns dgLbMymMadsb Mmo3b 39M soMnyoL
bobgmdbogm. 39M gobgMnEads 39ME 3Mn3o-
h0%900L o 39ME 3gMdmMbLLTsMOMYdMN30 o-
Mnggonb gdoo.

™300 bohyss ,3mb3gLNS" (concessio) d3gmn
mamnbymo bohyzos o 6900MM30L, OMIM-
0oL 6036030. 3MBbE9LANALLL LoabdBogmb dngMm
3MbEgLbombgML  goonEgds 0ybgdMazn Mg-
LyMLYOOL odY853900L, nbxMILBHMmIYIDHIMAL
99b3mmosEnab, bHMmomaagngeo modngddHagdab

11 bo@ndg 8., (2022), ,bLaxsmm-3gMmdm 3smEbommmoanls
7BMYb633mymxznl Lodosmomydmonzn Lodnsmgd]-
00", omdamobo, §ogbols gsd8maEgdgamo ,0mbs 381-
Bo“.
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00Mmm30L o6 bbgs Logomm Loddnsbmonb BoM-
00MmmM30L 3g3mMgds o oMo dgbododabo Jmbgode.

3mb3gLnabL 4398 AMNdMYOS g0, MMAab
Lodyomgonmol bLobgmdbogm 3gMmdm 3omL
0mgnmaghb IBmgonm - dmbsboemgmods dno-
omb 399Mbgmonlb bggMmdn BmangMmomn dabo
®169d4300L gabbmmEngmgdsdn. 83sbMsb, 3Mb-
39bombgMma ndymxrqgds yimMm 3Mn3nmgznMmg-
0y damdomgmosdn, 3000Mg 93mbmadngyMo
0Myb30L bbgs AMbBobomy. 3Mb3gLbos dgndang-
00 39033L, MmammE bobymdboxgmb gomadbmn-
30 d3ghob, obg 3MBEgLOMBYMMID EOEgOMN
bgmadgzmymgdob gmMmdoo.

3MmbEgbombgmML googEgds oMy Jmbyoy,
MmammEz sbgmn, sM3dg JmMmbgdab boMagdmm-
00L PIRMYOS ob Jmbgdnm bLoMggdmMmonbL go-
BLoggMMgoM0 Jymads. 3Mbzgboob Logebo
7600 0ymb 3mbEgLaMbBgMALaM30L Labgmadbo-
ML gobLbo3YMYOYWN JBMYO0L doo(39ds.”?

©@abo LML b sMnbndbmbL, MMA Lodo-
Mn39mmb  3obmbdgdmmosdn  3mbEgboob
LO3obmMbAEydMM ©HxznbnEgNob sbmgydyMo
Aodmysmndgonbsb oM 3bs onmmzgb ob
3mobogymo LJgds, MMImab dobgEznm, 59M
BoMmImndmds 09, 3900093 093938 ©MJMHMn-
6o, bgds dabo godnoMyds o AbxgmMmModY
0300900yM B6MYgddn, dm3y3gds domn PIMo-
3gbmonb smnoMyds, nJ3930 3B NYMOEOYM
RMMIPmo© o6 897060B8o@ o dmEmL, bo-
gommgonb d90mbgg3e0n, Labgmadbogm nmgob
3o6mbab Loboo. 08 gdom domgdyma 306mbg-
00 ©oEbobb MAgONSL g439yb60b gbmzMgdado,
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ABSTRACT

The article discusses sediment as one of the sources of acquisition
of property rights in Roman and ancient Georgian law. Even Roman ju-
rists drew attention to the fact that the flow of the river sometimes led
to an increase or decrease in land plots adjacent to the channel. The ar-
ticle examines the rules related to sediment in Roman law and Georgian
feudal law, based on the analysis of which the types of sediment were
distinguished, in the form of insignificant increase of land over time. At-
tention is also focused on the scope of the right, which was extended to
the land that arose on river's bottom as a result of the drying of its bed.
Research has shown that under Roman law, the rights of owners of land
adjoining a river depended entirely on where the land was split, wheth-
er in the middle or closer to either bank, due to the fact that the river
flooded the other side. Based on the comparative analysis of Roman
law and ancient Georgian law, the fundamental difference between their
approaches was highlighted. The national law shows more conservatism
when regulating the legal relationship arising due to the change of the
river bed, which is also emphasized in the article. Due to the scarcity of
the legal base on sediment, in order to achieve the goal of the research,
using the analogy of the law, the rules for obtaining ownership rights to
minerals are discussed, since it is closest to sediment.
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INTRODUCTION

The article is the first attempt to study the
“Monalekh” (sand from sea or river) to acquire
property rights in ancient Georgian law, which
makes this issue relevant. The research subject of
the article is the types of precipitation and their
accompanying legal consequences. The research
was carried out in Roman and ancient Georgian
law, using the method of comparative legal anal-
ysis. The task of the research is to determine the
common and distinguishing features of these two
legal systems regarding rainfall. The difficulty of
the research was due to the lack of primary sourc-
es, as well as secondary and tertiary sources in
the old Georgian law, which is why we used the
analogy of the law - through the acquisition of
property rights to minerals.

1. LEGAL CHARACTERIZATION
OF PRECIPITATION

Roman law is the most important source for
the study of the legal character of the “Monale-
kh” because it clearly states what the “Monalekh”
means and what kind of legal relations it creates.

The Romans believed that if a river cut through
its bed during a long flood, it became public prop-
erty! Public property was the common “property”
of individuals, and they could proportionately
benefit from this property.? The Romans distin-
guished a public good, a property over which the
right of ownership can be extended, from a good
that cannot be owned by its very nature.> Roman
law considered things common to natural law as
such - “air, running water, sea and, therefore, the
seashore”* The latter is no one’s property; every-

1 Dernburg G., (1956), Pandekty, Property Law. T. 1, ch.
2. St. Petersburg: University Printing house 101.

2 Kereselidze D., (2009). The most General Systematic
Concepts of Private Law. Thilisi: Ashsi, 227. Sead.
Bernhard Windscheid, Lehrbuch des Pandektenrechts,
Band I, 1887, #146, 468.

3 Ibid.

4 Digests of Justinian, Monuments of Roman Law,
Introductory Constitutions, Book One, Book Two.
(2012). Surguladze N. (Translator, Preface, Notes and
Glossary). Thilisi: TSU Publishing House, 109.

one can enjoy its bounty just like the sea.’ Nor
could the land and sand under the sea become
an object of ownership.® However, as the river
left its old bed, its bottom became the property
of the owners of the land on the river bank.” As
noted in the Institutions of Justinian, the owners
of this contiguous plot would acquire the right “in
proportion to the length of the bank belonging
to each plot”, and the newly cut bed would again
be subject to public law.? Accordingly, if the river
were to return to its previous bed, the previous
legal regime would apply to the new, dry bed.

River flooding was especially beneficial in ar-
eas where agriculture depended entirely on ir-
rigation. For example, in Egypt, the overflowing
Nile overflowed its banks, enriching the soil with
sediments in addition to water. That is why the
Egyptians referred to their country as the “black
land” - in Egyptian “Kemet”?

2. TYPES OF PRECIPITATION

According to the institutions of Justinian and
Gaius, the alluvium is the land that water has
added to the land in the form of additional land
in such a way" that the time of addition cannot be
determined.” Roman law was in a way faced with
the question of acquiring the right to increase
ownership of land, regardless of whether the in-
crease of land happened gradually or all at once.
If a part of the land was torn away by the river at
once and it was attached to the neighboring land,
it would still be considered a constituent part of

5 Institutions of Justinian, (2002). Monuments of
Roman Law. Surguladze N. (Translator, Preface, Notes
and Glossary), Thilisi: Meridian, 53.

6 Ibid.

7 Dernburg G., (1956), Pandekty, Property Law. T. 1, ch.
2. St. Petersburg: University Printing House 102.

8 Institutions of Justinian, (2002). Monuments of
Roman Law. Surguladze N. (Translator, Preface, Notes
and Glossary). Thilisi: Meridian, 57-58.

9 Garishvili M., Khoferia M., (2014). History of the Law
of Foreign Countries. Thilisi: Meridian, 36.
10 Institutions of Justinian, (2014). Monuments of

Roman Law, Surguladze N. (Translator, Preface, Notes
and Glossary). Thilisi: Meridian, 57.

11 Gaius Institutions, (2011). Monuments of Roman
Law. Surguladze N. (Translator, Preface, Notes and
Glossary). Thilisi: University Publishing House, 70.
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this plot.? This concerned the increase, not along
the entire coast, but in separate places on the
shore, also in the form of a cape. According to
the institutions of Gaius, according to natural law,
the right of the owner of the land immediately
extends to such an increase,* while the institu-
tions of Justinian, at the same time, consider it
important that the increase of land that has been
cut off should remain as long as possible with the
land of others, so that if trees were planted on
the piece of land®

Therefore, when a river bank is cut off by the
flow of a river or other processes and added to
someone’s land, the origin of the right of owner-
ship over the cut-off part is determined by how it
is added to another person’s land.® Here it is im-
portant how firmly the torn land was fixed where
the river pushed it” According to M. Bartoshek’s
definition, avulsion, i.e., the ownership right to a
piece of land cut off by the flow of a river arose
only after the final connection,”® for example, if
the places of their connection were covered with
common vegetation or, as already mentioned, the
tree on the connected land took root in this soil
as well.”

The plot to which the soil was added in the
form of precipitation became a similar part of
what was added.? In the sixth book of Justinian’s
Digests, it is indicated that in a lawsuit related

12 Institutions of Justinian, (2002). Monuments of
Roman Law. Surguladze N. (Translator, Preface, Notes
and Glossary). Thilisi: Meridian, 57.

13 Dernburg G., (1956), Pandekty, Property Law. T. 1, ch.
2. St. Petersburg: University Printing house 102.

14 Gaius Institutions, (2011). Monuments of Roman
Law Surguladze N. (Translator, Preface, Notes and
Glossary). Thilisi: University Publishing House, 70.

15 Institutions of Justinian, (2002). Monuments of
Roman Law, Surguladze N. (Translator, Preface, Notes
and Glossary), Thilisi: Meridian, 57.

16 Pukhta G.F., (1874). Course of Roman City Law,
Printing House “Modern. lIzv.”, 432.

17 Dernburg G., (1956), Pandekty, Property Law. T. 1, ch.
2. St. Petersburg: University Printing House 102.

18 Bartoshek, M., (1989). Roman Law, Concepts, Terms,
Definitions. Moscow: Legal Literature, 54.

19 Dernburg G., (1956), Pandekty, Property Law. T. 1, ch.
2. St. Petersburg: University Printing House, 102.

20 Digests of Justinian. (2014). Monuments of Roman
Law, Book Six. Surguladze N., (Translator, Preface,
Notes and Glossary). Thilisi: TSU Publishing House,
144.

to a plot of land, if there was a demand for such
land, this requirement was transferred to the ad-
ditional land as well.? The main plot of land, to-
gether with the alluvial land, was considered as
one whole plot.

Roman law discusses the river and the island
in the sea. The formation of the island may have
occurred by bringing land detached from else-
where in the river bed or lowering the bed. An is-
land formed in the middle of a river, according to
Roman law, became the co-ownership of the own-
ers of the adjacent land plots on both sides of the
river2 If the island is not in the middle, but closer
to some shore, then it belongs to the person who
owns the coastal land,® and “if the river divides
somewhere and then joins again below, making
someone’s land an island, that land belongs to
that person”, to whom it belonged before.?*

The owner of the land would also gain owner-
ship of the things that the river washed onto his
land,® for example, firewood and building mate-
rials. The rights of the neighbors of the coast on
the rise of the rivers were determined by the law
and did not require possession.?

Thus, the dry bed and the river island are con-
sidered to be independent land parcels, in con-
trast to alluvial and avulso, which are considered
to be constituent parts of raised riparian parcels.
Accordingly, different regimes of acquisition of
ownership rights were in effect for these items.
The same norms are applied on the coastline of
the island as on the shore of terrestrial rivers.

21 Ibid.

22 Gaius Institutions, (2011). Monuments of Roman
Law. Surguladze N. (Translator, Preface, Notes and
Glossary), Thilisi: University Publishing House, 71;
Institutions of Justinian, (2002). Monuments of
Roman Law. Surguladze N. (Translator, Preface, Notes
and Glossary), Thilisi: Meridian, 57.

23 Ibid.

24 Institutions of Justinian, (2002). Monuments of
Roman Law. Surguladze N. (Translator, Preface, Notes
and Glossary). Thilisi: Meridian, 57.

25 Kilasonia 1., (2004). Property rights in Roman and
ancient Georgian law. Kutaisi, 2004, 33. See Garcia-
Garido M.X. (2005). Roman Private Law, M., 351.

26 Dernburg G., (1956). Pandekty, Veschnoe pravo. T. 1,
ch. 2. St.Petersburg: universitetskaya tipografiya, 103.
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3. PRECIPITATION IN ANCIENT
GEORGIAN LAW

3.1. First information about
precipitation

In the sources of ancient Georgian law and
ethnographic materials, there is almost no infor-
mation about the river's precipitation. However,
the first reports about it can already be found in
the works of foreign authors.

Strabo wrote that he had heard of gold min-
ing in Svaneti: “It is said that the winter torrents
bring gold, and the barbarians collect (gold) with
pierced leaves and furred skins: hence the myth
of the golden fleeced” ram.”?® He brings sand. The
residents build shaggy sheepskins in the rivers
and collect the sand that settles on them."®

The author of the 2nd century, Gaius Plini-
us, noted that the successor of the golden verse
would be found in the rivers of “Svaneti and the
state in general”.*

The extraction of gold in the springs was as-
sociated with the flooding caused by the melt-
ing of the glaciers of the Enguri River, which had
significant property consequences for the pop-
ulation living in Svaneti, and especially for the
ruling class.

27 An anonymous author of the 2nd century BC believed
that the Golden Fleece was a chemistry book written
on sheepskin, in which the rules for obtaining gold
by chemical means are given. According to Zarax of
Pergamon, the method of gold writing mentioned in
the etras was conveyed in the golden fleece. However,
Strabo’s report must be infallible, because the
geographer’s uncle, his mother’s brother, also ruled
Colchis for some time, and Strabo would have real
information at hand. See. Chagunava R., (2006). Golden
Fleece, Georgian Woman, No. 1-2, 39.

28 Essays on the history of Georgia, (1970). Georgia from
Ancient Times to the 4% century AD. Melikishvili G.
(Ed.). Thilisi: Soviet Georgia, 324. Add. Strabo, XI, 2,
19.

29 Gamkrelidze G., Firtskhalava M., Kifiani G., (2005).
Issues of the military history of ancient Georgia,
Thilisi: Artanuji, 6. Add. Appian, Wars of Mithridates,
103.

30 Gamkrelidze G., Firtskhalava M., Kifiani G., (2005).
Issues of the military history of ancient Georgia,
Thilisi: Artanuji, 6. Add. NH, XXXIII.

3.2. Rules for acquiring ownership
rights to sediment

Apart from the Vakhtang law book, none of
the local monuments of the old Georgian law pro-
vide for legal norms regulating rainfall. Vakhtang
law also discusses this issue within the frame-
work of “water proteins”, of which only one of the
two constituent articles, Article 184, contains le-
gal norms. The title of Article 185, “If a landslide
were to tear you away”, only reflects the desire
of the judge to settle this issue legally, since no
legal norms are included in this article at all. As I.
Dolidze explains that no other manuscript of this
law book contains its text.™

Sources of foreign law operating in Georgia,
Georgian versions of Greek and Armenian law, fill
this gap to a small extent. Here we note that the
relevant norms of Greek law in the matter of pre-
cipitation are based on Roman law. Article 269 of
the law “for the island of the sea and the river”
includes several legal norms, for example, this
version of the Greek law recognizes the right of
occupation on the middle part of the island of the
sea: “Whoever first catches an alag in that middle,
that alag will be his and no one else has a hand."®
It is noteworthy that the source does not say any-
thing about other parts of the island, for example,
the ownership of the coastline. We think that the
issue of attribution of the island to “Shua Alagi”
is completely inappropriate here because when
the island was acquired,* with the right of occu-
pation, the entire island became its appropriator.

One of the norms of Article 269 of the Georgian
version of Greek law, like Justinian’s institutions,
also discusses the peculiarity of the river flow,
which consists in dividing the bed into two parts.
Based on this, he establishes a rule for assigning
the place allocated during the natural flow of wa-
ter in the middle of the river: “For those who have
villages across and across, they should divide the

31 Law of Batonishvili’s Vakhtang, (1963). Collection of
Law Books of Vakhtang VI. Ksdz, I, Dolidze is. (Editor-
in-Chief, Notes and Glossary.), Thilisi, 527.

32 Greek Law, (1963). Collection of Law Books of
Vakhtang VI. Ksdz, |, Dolidze is. (Editor-in-Chief, Notes
and Glossary.), Thilisi, 190.

33 Institutions of Justinian, (2002). Monuments of
Roman law, Surguladze N. (Translator, Preface, Notes
and Glossary). Thilisi: Meridian, 57.
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land between them” (269).3* On the land of the
middle belt of the river, its bordering villages,
as independent legal entities, would acquire an
equal share of ownership rights in the land. The
basis for obtaining ownership rights is the loca-
tion of the newly allocated land. Therefore, if the
river covered this land with water again, the own-
ership rights of the villages would be terminated.

In the same article, the issue of obtaining the
right is regulated in such a situation when the riv-
er flows from the bed of a village to the side of a
village and because of this, the land is added to
the bank of the other side. Greek law considers
the new owner of such an increase to be the one
to whose land a new plot of land has been added
due to the change in the flow of water. The law-
maker explains that this right may be temporary,
because “water has no faith, today it spilled over
there, tomorrow it will spill over here.”® This na-
ture of water is also taken into account by Vakh-
tang law, although it expresses the opposite view
when determining the right. The first norm of Arti-
cle 184 of its law is formulated in this way: “It will
be and is created, the river water will dump the
old flow, sometimes it flows there and sometimes
here, and it is avoided, it is our water and what is
left to me is mine.” But this will not change. When
the mouth of this river has been built for genera-
tions, beyond or beyond, where there is no water
at that time, and these villages are pressed to the
mouth of that water, it must be held again.”®

The content of the norm shows that Vakhtang
ignores the new situation caused by the change
of the water bed and protects the property rights
of the owners of the adjacent plots of the river in
the exact limits within which been held by them
“for generations”. In this case, two circumstances
are the basis for the immutability of the border.
The first reason is that these plots were inherited
by the owners for a long time, and the legislator
does not consider it appropriate to disrupt the

34 Greek Law, (1963). Collection of Law Books of
Vakhtang VI. Ksdz, |, Dolidze is. (Editor-in-Chief, Notes
and Glossary.). Thilisi, 190.

35 Greek Law, (1963). Collection of law books of
Vakhtang VI, Ksdz, |, Dolidze is. (Editor-in-Chief, Notes
and Glossary.). Thilisi, 190.

36 Law of Batonishvili’s Vakhtang, (1963). Collection of
law books of Vakhtang VI, Ksdz, I, Dolidze is. (Editor-
in-Chief, Notes and Glossary.), Thilisi, 527.

border between them due to natural events, and,
on the other hand, due to the frequent changes
in the river bed, it was not in the interests of the
judicial authorities to consider the dispute that
arose every time.

It should be noted here that throwing water
without permission was prohibited and entailed
punishment. According to the Bichvinti Yadgar,
whoever hunted the water of Bichvinti without
asking the Catholicos “for profit’, i.e. artificially
changed the bed of the river, had to pay twenty
thousand whites for the chair.*’

4. ANALOGY OF THE
LAW — PROPERTY RIGHTS
TO MINERALS

In the introduction of the work, we mentioned
that we consider it permissible to argue that the
acquisition of ownership rights to precious met-
als and other things mixed with sedimentary soil
should be applied by analogy to the law, and the
legal norms that were defined for obtaining own-
ership rights to minerals should be applied.

The law of Mkhitar Ghosh designates the king,
queen, and sometimes princes as the owner of
“exposed” rocks or other substances in any place,
city, or village.*® Gold and pearls belong to the
king, and silver to the queen. If these precious
stones were found in the kingdom, the king could
give a share to the prince at his will, or at least
take it himself; Copper, tin, iron, salt, Sabi, borax,
kerosene, and pitch belonged to the princes, “by
great grace and honor from the sovereign,” for
which the princes had to express gratitude to the
king.*® This gratitude was probably expressed in
giving a share to the king. The use and trade of
sulfur, frankincense, Gunda, Jaoz and other such
substances were allowed for everyone. It is also
mentioned here that they can “yatistaon”, that

37 Yadgar of Bichvinti [1525-1550], (1965). Il, Dolidze Is.
(Editor-in-Chief, Notes and Glossary). Thilisi: Science,
182.

38 Law Moses, (1963). Mkhitar Ghosh Law Version,
Collection of Law Books of Vakhtang VI. Ksdz, |, i. Dolidze
(Editor-in-Chief, Notes and Glossary.), Thilisi, 289.

39 Law Moses, (1963). Mkhitar Ghosh Law Version,
Collection of Law Books of Vakhtang VI. Ksdz, |, i. Dolidze
(Editor-in-Chief, Notes and Glossary.), Thilisi, 290.



#23, september, 2022

O
(IS

is, they can determine a tithe as a value during
the trade.

Among these properties, the named pearl is
found only in the sea or on the seashore. Unlike
Roman law, according to which precious stones
and pearls found on the seashore immediately
became the property of the finder based on natu-
ral law,*® under feudal law only the main owner of
the country, the king, had the right to own them.

According to the judgments of loane Batonish-
vili, the mining of minerals should be carried out
either by the king at his own expense or leased.
The received ore, be it gold, silver, or copper, had
to be divided in half, and the cost of the workers
had to be borne by the tenant.#

Income from minerals was important for the
rulers of individual kingdoms. One of the first re-
quests of Solomon Il to the Russian emperor was
that the king should not be left without a share
of all ore mined and processed in Imereti — be it
gold, silver or any other.*?

5. INFLUENCE OF CLIMATE
ON PRECIPITATION

Other primary sources about the “Monalekh”
(sand from sea or river) are hardly found, and this
topic has not been studied by researchers of the
history of law. Scattered reports in the literature
about gold content in sedimentary sands of riv-
ers of Western Georgia — Rion, Tekhura, and Tsh-
niskali, as well as in Kvemo Kartli, in the beds of
the Mashavera River, are insufficient to study the
issue. Therefore, first of all, it is necessary to find
out why legislators paid so little attention to the
issue of land precipitation regulation and why
customs of a corresponding nature were not de-

40 Digests of Justinian, (2012). Monuments of Roman
Law, Introductory Constitutions, Book One, Book Two.
Surguladze N., (edit., precit., note., lex. and research).,
Thilisi: Iv. Javakhishvili house TSU Publishing House, 109.

41 loane Bagrationi, Sjuldeba (project of state reforms
of the Kingdom of Kartl-Kakheti), (1975). Surguladze
Iv. (Editor-in-Chief, Notes and Glossary), Publishing
House of TSU named after Stalin, 8.

42 Articles of request of Solomon Il to Alexander | on the
confirmation of his rights to the kingdom of Imereti
[1804], (1965). Ksdz, Il, Dolidze Is. (Editor-in-Chief,
Notes and Glossary). Thilisi: 561.

veloped in a country rich in rivers. In this regard,
attention should also be paid to the following
circumstances: the frequency of rainfall, volume
and nature of rivers, and whether these environ-
mental factors created the necessity, at least by
customary law to fill the scarce legislative space
on the river bank land.

It is established that torrential rains in the ter-
ritory of Georgia, which are more local in nature,
despite their short duration, caused considerable
damage to the valleys of small rivers, for exam-
ple, landslides often occurred in the territory of
Thilisi, as well as on the left banks of the Alazani
River? But the main importance of the flooding
of large rivers was the long-term and large-area
rainfall.* The area of flood-flood distribution de-
pends on the duration of the rains, rather than
the amount of precipitation falling in a short pe-
riod.*s Such floods and resulting torrents caused
great damage to the banks of the river and emp-
tied the soil, which was transported to another
area in the form of debris. Western Georgia was
particularly affected by such rains, because unlike
Eastern Georgia.*

The study of the nature of mountain rivers,
for example, in Tusheti, showed that floods were
formed only at the expense of snowy and icy wa-
ters in Alazan of Tusheti and vice versa.”” Even
the precipitation of summer seasons does not
cause a significant increase in runoff.*® Precipita-
tion is brought more to those rivers that have a
sufficient slope of fall; Such are the watersheds
located between Enguri, Khobisqgali, Ochkhomura
and Tekhura.”” The granite stones were brought to

43 Kordzakhia M., (1948). Climatic regime of main
meteorological elements in Georgia. Vsgi works.
Thilisi: USSR Academy Publishing House, Vol. Ill, plot
1, 59.

44 Ibid.; See Figurovsky N. (1928). Livny in the Caucasus,
Moscow.

45 Kordzakhia M., (1948). Climatic regime of main
meteorological elements in Georgia. Thilisi: USSR
Academy Publishing House, Vol. lll, plot 1, 61.

46 Ibid.

47 Vladimirov L., (1957). for the investigation of the
runoff of Tusheti rivers. Bulletin of the Academy of
the USSR, vol. XVIII, No. 3, 311-312.

48  Ibid, 313.

49 Vakhania E., (1957). On the age of the Colchis series.
Bulletin of the Academy of the USSR, vol. XVIII, No. 3,
318.
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Samegrelo by the strong stream of Enguri in the
form of sediments.*®

CONCLUSION

The research showed that out of the monu-
ments of national law, only the law of Vakhtang
VI, and even partially, considered it necessary
to make the legal regime of “Monalekh” (sand
from sea or river) a subject of special regulation.
It should be noted that monuments translated

50 Ibid, 319.
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000amobinb bsbyandfinzm 1bn39mboGE 0L omhoonamn
333G 380b EMIAMM560, 560LBI6G0

bLO3306dM LOMI3TBN: Lo3yNMYo0L yi3gdab d9dgbs, Ambogdo,
Boomabgymo

JoLOMAIO0N

bHodHnodn gobbomymos dmbomgdn, Mmammz  bLoggmMydab
Mmool dgdgbab gmm-gmmo Byosmm MmMTsym ©o d3gm Jommym
LodoMmomdn. 39M 30093 MMBsgmads 0yMobHg0ds dnog30gb nd Lo-
30bb ygmomgds, MM 3nboMmab nbgdsb dmazgm dnobn Jomodm-
Hob 3mLOBM3MY 6033901900L odMEs ob FgaEnMxds IM3Y3xomME..
0909350, 3nbamab dmdngbozg dnbob 6033900909 BoMAMJabomn
oboman goMgdmydgon, nbnbaman dagmdsmgmdnbasb gobbbgezg-
0y dmbgdmng 3909390L 9ygb690@o. d9LodsdnbyE, bognMmm gobo
LOTIMMIML 3obMBIYOdMMOsdn dgdmghobo dmbomggab dmabab-
Mnggogmo Lodommmgdmngn BmMAgdn. bLHoHoodn dgbBogmomns
MmInb LodsMMIMbY O JoMMY BIMEIMIYM badsMmmsmdn dmbo-
™mMgydmob oz03d0Mgd3ma Bgbgdn, MmAgmms sbandob bogydzgm-
99 3edmaym ambomggnb bobggon, Mmoo gobdsgzmmosdn dnbnb yo-
609369mm 6sdodHnbs o bbzobo 68339Mm0LEeb Tmgmgznmn dnbab
009Mm900L bobom. sbY3g YaMo®ads godobznmgdymons nd JxMg-
00b goMmgmgddy, MmMAmgdnl dnbomab gomadmbob ©odmmdab
090939© 30b i3b3gMdg BoMIMIMOOM bdgmamdg 3MEIMEIOME..
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339300 ohz9bs, MMA3 MmAnb LodsMmmom,
dnbomalb TOmdnzbo3g 6033900900L TgEMm-
0gmMs IBWMJ0900 LAY 0YM IIMINWYI-
00 09099, M 0EENMDBY gonymaymms bdgmg-
o0, 97009 oy MmM3Igmndg 6530Mnb3G6 JMHM
sbanmb, dabsmab dgmmyg dbsMmgb dn30M@BbAL
3o0m. MmaAnb Lodommmabs s d3gma Jommy-
oo badomomob dgEoMmgonma sbogndab bo-
®39d39mdg 3edmngzqgms o0 doamadgob dm-
Mmob oMbgOyMo BY6LdgbdhyMma gobLbbzoezgde.
9mm3bymon LodsMmmamo dEnbaMmab omodm-
Hob g3momgonb godm BoMImImoomo bodos-
MomydMnzn 3Mmongmomdnb dmbabMnaggoabob
99 3mbLYM3ehndAL 0hgbL, MoE LEHSMNST0-
Boo bodgobdyman. dmbomggdalb dgbobgd bLogo-
6mb3gomm 065%nb LodEnMab godm, 33930l
909600 F0LoMBY30®©, 306MBAL 3BsMBnNL go-
dmygbgdnm, gobbomymos Boomabgymbdy bo-
39000M900L y3mgonb dm3m3z900b Bgbagda, 3060-
0©ob 0b mo30b0 LodommmgdMmnzn boboosonm

y39modg osbamb ©asb dmbomgdmob.

ddbada™®0

bHHNS BoMIMoag)bb dmbomggab, Mmgm-
M3 LoggMMydab IBMydab dgdgbab Lodysmg-
00L d9LBs3MAL 30M39M 3L d3gm JoMmmym
LodoMmmomdn, Mo3 o8 Lognmbob sgdHyomm-
00mss gob3nmMmdgodymo. LHsHoab 33g30L
Logobnoe AMbomgdalb bobggdo o Toma Mob-
0930 LodomMmmMydMmnzn 97093900. 33MI30
3obbmMmEngms MMTsym ©s d3gm JoMmoym
LodoMmmomdn, d9EoMIONM-badsMOMgOMNZ0
06omnd0b dgomeab godmygbgdnom. 33mg30L
00mEobos @oanbeab - Mo LogMmom s go-
60obb3e3909m0 6036900 obobLNoMgdL 88 MM
bodommmgomng Lobhgdob IMbomadmsb don-
00Mmg0sdn. 33m930L boMoymgb gobodofmm-
090y Mmammz 30M3gmbysmmagonb, oba3Y,
dgmMmggamo o dg9Lbodgbomabbmgabn Byosfmm-
q00L bndgnMg d3zgm Jomomym bodoMmmomado,
Mob godmE Lognmbob TgbBogzaabseb godmgzn-
Y9690, 306mbab sbogmmans - Bnomnbgymdg bo-
3900M700L yxrmydab dgdgbab dgdzgmono.

1. 8MBAIJNL
bLIIMOI™IBMNO30
©abab0o0)ddO

dmbogmagob  LodoMoOgoMmogn  bobno-
00ob d9bobBozme P360d369mm3e69b0n Byo-
Mmoo Mmdnb bodommomo, Moageb dobdn yzg-
madg M30mboANBmMmEss dmzgdgammo - Mob
39amobbdmob Imbomgdn o My Lobab bLods-
MHomgomng 3Mmngmonmogob Boamadmamob ngo.

Mmosgmadn m3mabgb, MM3 ;my dnboamy
@00 bbno s@ngdabab Mmoznbo nbgdom Jo-
madmAL gogMmno, nb bogsmm Bnzomn bogdm-
. bogamm Jmbgds 3oMmms bogmom ,bLoagnm-
M90030“ 00YyMxygOMES S 300 M3b3dMINgMOE
d99domm o3 Jmbg00ob bamagdmab dnmyds.2
Mmdsgmgdn 9mmBobgmnboegeb dn3bo3w096
bogamm LoggmgL, JMBgdsL, MMIgEBYE Lagym-
M900L yx3mgonb gogMmEgmads dgbadmgdgmos
nbgmo bozgmobasb, MMAML 3369006 godm-
dnbsmg, LB LOZYNMYOL JBRMIdAL Jmbo
d99dmadgmna.? sbgM9deE MMANL bLodoMmmo-
b 30o0Aboo 03690000 Lodommgmoo boagMmom
6030900 - ,309hn, godenbohy fyon, dm3s o,
099006 30dm0denbohy — BM30b bodnhn“* gb y3o-
60L369MNE 3MO30L LO3YNMYOSL BoMBMOa9bL
©s 80Lbo bozgmnm LoMazgdmMmmobs Yyzgmsb nbg3zg
dggdamng, MmgmMmE Bm3001.° 39ME3 dm3nb §39d
0Mmbyd o 30bs o 3000 gobwgoMEs Logym-
M9d0b Mmd0gd®H0.b mydEs, MmEs dnbomg Hm-
390000 My30L d3gm gomadm@b, dnbo xgbzgMo
bogdmos 3nboMmnb bo3nMdy dgodsmg dnbab

1 OepHbypr T., (1956). MaHaeKTbl, BewHoe npaso. T.
1, u. 2. C.MeTepbypr: yHNBepcuTeTCKan Tunorpadus,
101.

2 39MgLgamodg ., (2009). 39Mdm Lodsmorgmals nHm-
35009L0 LobEy8nmo 3690700. MdaMObn: §dLon, 227.
Sead. Windscheid, Lehrbuch des Pandektenrechts,
Band I, 1887, $146, 468.

3 39MgLgamodg co., (2009). 3gfdm Lodsmorgmals nHm-
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4 09LE0b60569L ngaLEBJ0N, Mmdnl Ludsmomal dga-
mgo0, dgboazsemo 3mbLEn@Enxdn, Hogbo 3nM3g-

o, §ogbo 8gmMg. (2012). bymagymasdy 6. (dmsmg.,
§0bsln@d., 39600., madL. s Lodngd.). mdnmabn: 03.
Xo35603300m0b Lob. by godmadEgdenmody, 109.

5 0060567l 0bLENEGYENJdN, (2002). MmMAnl Lods-
Mmool dggamgon. byMmgnmadg 6. (BosMma., §obo-
bo@., d3608., amgdL. s Lodngd.), mdomoabo: dgMmo-

0560, 53.
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60069L 0bLHNHYE090T0d dBNTBYN, o3 IM-
0036039 603390000 099300HMMBYg00 JBMxdLL
090d9b60b96 ,,3hm3mhgnyose onomayyen dn-
fob 603390000 330036000 6o30hnb bLoghdbnbo
obmo gogmagmo gomadm@o 3n 0bgg bogomm
LOBMMML 099390 Y0MYOMEL.E dgbode-
00bo, 00y 0NbsMy nbg3 nBnbym 3omadmpb
©oY0MYbIoM®s, dbom, bdgmomon JEIIm
3omadmbdg 360bgmo bLodommmgdmogzn M-
3000 3o3MBIMPIOMEY.

00nbomnb  o0Egoslb gobboggmmadyman
LoMag0gmn AM3gmbos ng, boog bmgymab 99-
7Mbgmdalb oMbLyOMds doMnobo dMMBY3099
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93303M9mMadn 00300060 939Yyobsb Mmgmma
»003 8065b" - 93303 yMo ,J909m"°
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L0@d., d9608., magdL. s Lodngd.). Mmdamobon: 8gxMmo-
0560, 57.

13 OepHbypr T., (1956). MaHaeKTbl, BewHoe npaso. T.
1, u. 2. C.MeTepbypr: YHMBepcuTeTCKan Tunorpadms.,
1956, 102.

14 8o09Lol  0bLE0GNENg00, (2011). MmAol  Lods-
Mmoyamols dgaangon, bnmanmoedg 6. (Bosmg., Hnbo-
L0@d., 39600., L. s Lodngd.). mdamobo: Kbo3g-
MLoEE0b godmdEgdammoy, 70.

15 01bE060563L 0bLEEN 0700, (2002). MMAals Lods-
Mmoyamols dgaangoon, bnmanmoedg 6. (Bosmg., Hnbo-
L0@., d3608., magdL. s Lodngd.), mdamobon: 8gyMmo-
0560, 57.

16 Myxta I.®., (1874). Kypcb PMMCKOro rpakaaHcKoro
npasa, Tunorpagis «Cospem. N3B.», 432.

17 OepHbypr T., (1956). MaHaeKTbl, BewHoe npaso. T.
1, u. 2. C.-MeTepbypr: yHuBepcHTETCKAA TMNorpadms,

102.
18 Baptowek, M., (1989). Pumckoe npaso, MNOHATMA,
TEepMUHbI, onpegenexHnsa. MockBa: HOpuaunyeckas

nutepatypa, 54.



#23, september, 2022

(So)
(NoJ

0 8065%g oMLYOYMN bg B5L390L 00 bnoSZ-
303 3onasdo.”°

nb 6933900, MMAgmbog dmbomagdal bLo-
bom d0bs 9ngdsthgdmms, 030b dbae3zbn Bobo-
oo bgdms, Mebsg 80930hs.2° 0gbhnbosbgb
©039bhgdab d9993Lbg 60gbdn Bomaomgdymny,
Mmd 8060b 6033900506 ©o393d0Md M0 bo-
boMmAgEM BaMAMgdnLLL, My bEgdmms sbgmo
9060b dmmbm3zbs, gb dmmbmzbo gooNMEL
dmboyoMm 0060B93.2' doMmomoo 30bob 60339
00, dmbomggd 3065LMsb gMME, M0 donsb
60339000 gobnbomgdmeo.

Mmdnb LodoMmmoman AbyyMOL dnbaMmg-
Lo o BM3sdn goAgbnmn 3ybdyamab dgbobyo.
396dymab BomMAmMgabs dnbomab gomadmbdn
bbgsgeb ambyzghnmo 30bob AsdMHB00) 86 3o-
madm®nb ©obgznm dgndmyds dmdbomaym.
0nbsmnb dyo bsbnando BoMdmgadbogo 396dy-
0o, Mm3ob bodoMmnb Mobobdo, dnbsmab
mMn3g dbomnb ba3nMmBY sMbYdymn dmMdnybogg
9060b 60339009000 dRMMOgMgd0L M3bsLY-
39000M900 bgds.2 oy 39bdymo oMo dyognando,
0Med9 MmIgmndg badnmnbzgb yeMmM sbemb
0900MgmOobL, 30806 Fob 0b 30Mgd0 anbogym-
M9d96, MmAmgdog Lobodnmm d0bab 65339ML
mmog6,2 bmem 0y dnbomg LoDy aym-
RS © 3900093 939300 0bg3 9MM036©Y0Y, ML

090930003 30689L dnbab 6533901 3nbdyMoE
393930, 8060L gL 65339m0“ 03 30M0boy, 30boE

nb 05600®9 9390M36mM@Eo.%

19 OepHbyprT., (1956), MaHaeKTbl, BewHoe npaso. T.1,4.2.
C.-NeTepbypr: yHUBEPCUTETCKan TMNorpadus, 102.

20 obE0b0sbgl ngglBgon. (2014). Mmdol Lods-
Mmoramol dgaamgdn, §ogbo 87973La. Lyagnmady 6.,
(§0bsboG., 33608., madl. s Lodngd.). mdamobo:
03. X93960330m0ab Lsb. by godmagdemmods, 144.

21 0J39.

22 go0mbol  0bLEG0GYENg00, (2011). Mmool  Lsds-
Mmool dggamgon. byMgymasdg 6. (Booma., §obo-
bo@., d9603., madL. s Lsdngo.), mdamabo: Nbo-
390boGIE0L 3o8magydammos, 71; anLb®nbosbgl
0bLE0GNE0g00, (2002). MmMBol Lsdsmorgmals dga-
mg00. bnmanmoedg 6. (8osg., Hobslnd., d3600.,
mgdL. s Lsdngo.), mdamabo: dgMmacnsba, 57.

23 go0mbol  0bLEG0GYE0J00, (2011). Mmool  Lsds-
Mmool dggamgon. byMgnmasdg 6. (Booma., §obo-
bo@., d9603., madL. s Lsdngo.), mdamabo: Nbo-
39MboGIE0L g3od8magydemmos, 71. anLbEobosbal
0bLbE0GNE0g00, (2002). MmMBal Lsdsmorgmals dga-
mg00. bnMmanmodg 6. (8osMg., Hobslnd., d7600.,
mgdL. s Lsdngod.). mdamabn: 3gMmacnsba, 57.

24 0gLE060567L 0bLENGYE0J00, (2002). Mol Lo-

0060L dgzmdgmon boggmMmydsb dmn3m390-
o 00 603090973, MoboE dnbomy dnb dnbody
390MMNYs300,%” dogomomas, bob bodndg o
Lo0d9b690mm Boboms. dENboMgms bsdo®dY
LabadnmMmb BgdMOMYdNL PJBWYOYO0 3obMmbom
nym gobLodM3mMymMo s OYBRMIOSL of Dbo-
gomm9do.%

00339Mo@, ©addMamn 3oadmbn s dEn-
BoMydn BoMImMImdoma 396dymo sdmyzny-
09 3060bL 6533909000 000370036, gobbbge-
39000 Alluvio-bs o avulso-bgsb, MmaAmydniz
030086 godmMoomo bobodnmm 65339mM9-
00b 3900039690 babnagde@. d9LsdS30NLLE,
08 60309099 LolzyxMMgoab yxrMydab dgdgbab
3obLbb3ozg0ymn My3708900 AMJ09IYO®S. 3Y-
6dymab bLobsdnmm DmmMBYE ngn3g bmMIgdn
0mg089900, MmammoE bdgmgmnb dnbomy-
0o BadnmdY.

3. dMboM™IJ0 d33m™ JomO1am
badumdACMA0

3.1. 3oggmo 36mdgdo
dmbogmgdob dgbobgd

dzgm Jomoygm bodommngab  Bysmmyod-
Lo o gMbmaMagznym dobogngddn dnbomab
dmbomggab dgbobgd nbxgmmdszns momgonb
oM 0dgobg0s. mydEy, 30b Jgbobygd 30M3gmn
36mdgo0 3339 n3bmam s3hmMmms dMmMAgodo
33b30909.

bOModmbn BgMms, MmMI Tob gogmbowmn
3gmbo b3obgMdn MmgmmL oEbob dM3M3900b
dqbobgo: ,,080md96, hmd Bodmhab bnom3zhgdb
mghm fAodmaogsb, bmom dohdohmbgon sghm3zg-
096 (mghmb) eob3zhgBnon 30h30gdn0m o 046-
38300000 BYo39000: oggeob dmdenbohgmob

doMmoramol dgamgdon. LyMmanmodg 6. (dmoMma.,
f0bsbod., d9600., aggdL. s bydngd.). mdomabo:
dg9fhonsba, 57.

25 30amsbmbns 0., (2004). LsznoMmyoals PRGOS MM-
059 o d33m Jomoma Ladshmasmdon. Jyomsnbo,
2004, 33. ob. lapcua-fapugo M.X. (2005). Pumckoe
YyactHo npaso, M., 351.

26 OepHbypr ., (1956).MaHaekTsl, BewHoe npaso. T. 1, u.
2. C.NeTepbypr: yHnBepcuTeTCcKan Tunorpadus, 103.
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dnomn mghmb bofdnbnob? 39hdHy.“%®

30300690 36mod0m), ,,3033000mbNEOL ASIM-
00nboMmy bogzoymgdlb mgmmbL g3nds Asdm-
093L. sgnmmdmngn dgbmamgomadn dE0N-
6oM9qddn bdnMogb3nob 3bzmMob  (HysgzgoL
039096 o 93Mm39096 93005L, MMAgmnE Jom-
69 0amgggoe.”

I boy3bnb o3hMmMma, googb 3060mbob om-
603603w@s, MM ,,L3569Mbs O bogMmomo Loabg-
m3bogmb” dnbomggddn mgmmb snghob d90-
330009 LO3mB30 IMN3M390s.3°

Byommqgddn mdmmb Tm3mzgds dwnboMg
q96g9M0b  dynbzomms ©@bmdnm godmbzgnan
000©900L P30380MEyOMES, MMAgmbyl 3603-
369mm3z060 gmbgdMmngzn 3993900 dM3Jmbo
b30bgmMdn IgbmzMgd0 AMbobgMoNL, Y, 3ob-
LaggmMydnm, 3dsmMm3zgo i3gbobmznb.

3.2. dmbamgd®g boggmtgoob
Ja3emaoob dgdgbob Babgdo

30bhobgnb bLodsmomalb 60ogbab oMo,
dzgmo Jommymo bodsmomaab oMEgMmo 5Ea0-
mmomMn3n dgammo oM 0m3omobBnbgob dmbo-
mggob dmadbybmnggdgm bLodommemydmng bm-
M390900L. 30bHobanL LodoMmamnEz o8 bognmblb

27 ob. §-0b 1l Lonianbol sbmbndn s3@MMO ;M3MONy,
Mmmd mimmb LsGIabo gblmob Eys3zby shamomoa
dodoob §ogbo oym, Mmdgmdog mimmbL Jodonmo
ab0o domgydnb §abgdos BmExdnmo. Bomagdl 3gMmas-
dmbgmal s6Moo, mghmb LsHInLdn gBMo@Jddn
SmbyLbymo mimmesdHghmmdal bgmbo oym go-
dmEg0nmo. ondEs LGmMOOdMbAL FbmMds YEYYS-
Mo b ayml, Maasb ggmamoxals 00ds, ool
dos, gofMmyzgnmo mmolb dsbdommby 3mmbgobsg
05M03d S LFMIOMBL MyseyMmo bmdgd0 33-
b6g0mes bamo. ab. hogybszs M., mdmmb Lshdabo,
Logomozgammb Jognn, 2006, Nel1-2, 39.

28 Lagdommzgammb ab@mmoals baf33zg3gd0n, (1970). Lo-
Jofmm3gmm nd3gamgbin eMmosb sbama Hamosm-
Mmogbzal IV bsyinbgdwy. dgmagndsnmo 3. (Mgc.),
(1970). odomabo: Lsdgmms Logomozgmm, 324,
dgoc. Strabo, XI, 2, 19.

29 3o0ymamandg g., xwomEbomozs 3., yoxnsbo 3.,
(2005). d3gmo Lagdsmmzgammb badbgmm abEmma-
ol Lo30bg00, MdOMALN: SMEGSbYXN, 6. 8]5. 5300
69, doonMmosBgl magdn, 103.

30 3o0ymamandg 3., xwomEbomozs 3., yoxnsbo 3.,
(2005). d3gman Lagdsmmzgammb Ladbgmm nbEmMma-
ol byznonbgdn, ;mdamobon: shBsbyxn, 6. dgoco. NH,
XXXII.

L04mob bLsaddmzMmob Eogdab” goMmamgddn
3obnbomoglb, MmAmab dgdowaggbgman mfo 8y-
bo@ob Lodomnmgdmng bmMAgoL dbmaeme
90, 184-g O93bmon 3d90303L. 185-5 Tybeab
bomogmo@ godmboboma ,396ygmn MM dmg-
m9509L", bmmme LFYMBEIOMNL LyM30mb
Sbobogl, bodsmmmadmngo IMxBabMnggdnby
9L bognmbn, 306006 88 Fgbando nyMowoymo
bmmadgon dghoboma bogMmom oM sMmob. Mm-
3mMmE 0. emendg gobdam@ozl, dob hggbdHL o0
LadsMmoanb Bogbab sMEgMmomn bbls bgmboby-
M0 d90303L.F

bogommzgmmdn dmgogn ygbmymMn bLods-
moab Byommgdn, dg9mdbyman s bmAbyMmo
LadsmaMob Jommymo 39MLNYdN, 3nMIEOM
0309096 03 boMm3zgdL. v939 99360860300, MmMD
dmbomagob bognmbdo dgMdbym Lodommmab
d9Lodsdnbo BmMAgon MMAnL LadsMmmamb gy-
MEbmds. Lodommmab 269-7 dgbeo ,dm30L
396dymobs o dnbomobomgznb” Modqbo-
09 LOdsMOIMgdMmng BmMMBSL dmMaEo3L, doge-
oMo, 09Mdbgma Lodsmmmab gb 39MLNY
36mdL Mm3735300L PJRMYdSL BDM30bL IY6dymab
d90 Bobomdy: 30630306 03 T7oBg@ omO3L
30M39mMa© ©onggmb, ab osmogn dobo ngbgods
o bb3ob bgma sMo30bY v97L"“32 ygMmoMydsb
03ymmoab ob gomMgdmgds, MmMAT Bysmm sMaxgMmb
030moL 336dyaob bb3s @obsMAgbn Bobogng-
00b dgbobnd, Fogomomo, bLobodnmm dmmab
©ab3ymMMgoab Bgbn MmgmMns. 330JMMOM, o
LAMYMOIE JoEaNMMy 336dxmab ,d70 sgsgnb”
0039036900L Logombo, MoEaeb JPbdymab
©BMIY00bsL, m3n3s3n0L JBRWMgd0m, dmy-
oo 396dyamo 8obn 8ndm30LydNb bEydmEo..
09Mmdbymn  Ladomoanalb  Jommymo 39Mbos
3MagMoggmo 039mmgob 0ybhnbnobgb 06-
bAHOHYENg0aL dgmMy Bngbob 22-9 3oMogMoxznb
©oboBynbL DM30LY o FEnboMydn 3nbdymms
BoMIMImMOnL 3dgbobgd,* mombo dnbosMbm-

31 Lodsmoosmo  dsEMbndznmal 306@sbagals, (1963).
306@0bg VI-al Ladsmorgab Hogbos 3Mmydnma. Jud,
I, ocmanndg ab. (80n. M., 3odm33. s agdLing.), d0-
anobo, 527.

32 09Mdbnama LodsMmmsmon, (1963). 306E0bg VI-al bo-
domoramol Hogbos 3Maxdmo. Jud, I, omeadyg ab.
(801. Mgco., 3odM33. s madLng.), mdaabon, 190.

33 01bE060563L 0b6LEGEN 0700, (2002). MMAal Lods-
Mmoyamols dgagangoon, bnMmanmoedg 6. (Bosmg., Hnbo-
L0@d., d3608., magdL. s Lodngd.). mdamobon: gMmo-
0560, 57.
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0Mn30 3PO3LbHMOnm, MMAgmnE oadbgmal,
0000M3dbgmnb o6, beoy, 8900a969maL
d93mMAsb dgndmgds 3ng69Mmmb.

09Mdbymn bodsMmomab JoMmomymon 39MboNL
269-9 3xbaab gho-gmomo bmmds, 0xbH060069L
nbbBHYENg00b ALRES3LYE, dbY3g AbxgEIMOL
0nbomab ©0nbgdalb ™mo30Lx0YMYdedY, Mo
gomadmbnb mMm bobomo goymazodn dam-
90M9moDL. 030L boxwydzgmdyg, ob v3qbL dn-
6oMob 33080 Bymob 09690M030 aBMYEHNLLL
3o0mymaneno sanmob d035m36900L 83330M
BgbL: ,30b03 omdnm o godmmdnm bLMREY-
009, mhmog 399 9600 gonymb nb s0sg0n“ (269-9
99b.).3* dnboMab 3ys Bganab bBgmgmdy, dnbo
dmbsdM3zMg bmymydn, MMamMmE aIMY30EI-
0gmon badsmmmnb bYydngdhadn, Lo3YOMYdNL
I8mMa00b 0106500M Bognb dg0dgbb9b dnbod].
LO3gMMYdaL JRMmYdab dm3mM3zqgdnb Loxydig-
om0 sbao gedmymangno dnbab sanmdwg-
00Mgmovs. d9Lodsdnbo, ™y dnboMmg obgs
©axM30s o0 bdgmgmb bymam, bmxmgdab
LO3gMM9d0L JRMYds Bobdg d96yadmME..

08039 Oybmom, dmbabMnggdymMns JRY-
00b dm3m3zgqdnb Lognmbo nbgmo ImEgdyeEm-
00b @MML, MMEgLeE dENbaMy JomMadmbNELb
Mmdgmndg bLmxymab dboMgb Toz0MEOYOMEL
©o 030 godm dgmmg dboMnb ba3dnMbL bdgmamo
00905(hg0m@o. 09MdBxmn LodsMmmsmn sbgon
6080dnb obom dgLo3x0Mg ndob dnnhby3L, 30L
0060bo3 Bymob ©Nbgoab 33momgdab godm
sbomo dnb6ab 6s339m0 39900M0. 3o6MbTYdYg-
™0 3obdoMmbogzb, MmMA gb yx3mgos, dgbodmgdg-
0o, bymog Mmgdoon nymb, Moasb: ,fysob
bohf8yb6mgde oho ogzb, emgb ngoo gohevgohey,
b300 999039 do0dm30heg0s“% Bymab o0 dyb69-
0oL 00130M0LBNBYOL 30bHobaL LadsMmamog,
09030 I8mMYdab omaqbabab badoMmab3nMmm
dgbgoymgdsb godmbohogzb. dabo bLadsmmmab
184-5 dgbmab 30M39m0 bmmMAs 88335Ma@ oMb
ammIgomomgdymo: ,,0gb6900b oo Jbnoo, 8enbo-
hg8 fyoedo d3900 600960 00030 Evogemb, bob
ngno goheo3ohegb o bob vggm, o 88899 3009-
oo dm3Aggb, A3960 Loddmzohn Fysen ohabm oo

34 09Mdbnama Lodsmomsmon, (1963). 306Eebg VI-ab bo-
domoramal fogbos 3Myxdma. Jud, I, omeadg ab.
(801. Mgco., 358M33. 0s MadLng.). mdagabon, 190.

35 09Mdbnama LsdsMmomsmon, (1963). 306Esbg VI-ab bo-
dofmoamal fogbos 3Madmo, Jud, I, ocmmadg ab.
(801. Mgco., 358M33. ©s madLng.). mdagabon, 190.

hog A908396 eohho, Agdn shobm. 8oghod 0800 bo-
ddmgoha oh d90809000b. hmegboi momodnesb vd
000nbohnb 30hb 089690900, domds 07 godmmas,
boeoE 30dnb Fyoob 309600 0o 08 LMREYOL nd
fyonb 3nhoden bgghno, abhyg 3beo ggnhmbo“.3

BmmM3nb dnboombo oA39690L, MMD 3obdo-
630 39WoogmMYMaL  Bymoab  emsdm@ab
33mMomgdnm 3edmb3gym sbom gomMgdmgdob
@9 0393L dnbomab dmBngbogg 6833900900L
0ggmmModgmms gmbgomong Jxumgdgob dyb@o
00 gomMamaddn, MMAMyddnz ab dom ,000Md0-
©o08“ 390Mo3m. 03 d90mb393080, badM3MNbL Y3-
3mgamonb baxydzgmb BoMIMeagbogb mMmo
3oMgadmy0s. 3nM39mn 3ndIB aboos, MMA gL Bo-
339M900 098330Mgmonm, bobgmdmngn Mmm-
0b gobdo3mmodedn ggnMoc FRMMOIMOL ©o
dom dmMmab LOdMZMNL dMIML 0bgdMnZn dm-
3m96900b godm, 306mbAydgmn 90Do63g6M-
Boamo oM dnnhbay3L, oo, Agmg dbMag, - don-
BoMob omadm@nb bdoMmo 33momgonb godm,
ymsagu 9Mmdg BomAmdmonmn ©s30b gobbom-
30 bobodommmm bgmabyxmgdnb nbhgmgbyod-
dn oM Jgomo.

0939 ombob0dbogns, MMI Bymab goog-
900 6500MmM30b goMgdg ozMdomymo nym
©@o LOLEIML 0M30MnbBNBydE. 0043060M0L
00©3sM0m, 30063 3o0omn3mdab 30mbozo@
00930600L Byob 0nbooMyos ,dmMboyod-
™00’ 969 3nboMmalb Jomadohb bymmzby-
Mo 3993300y, ME0 smsbo mgomn boy-
Mnbm3z0b Pbws 8g9M390060.7

4. 306MBNOL J60(MMBNI
— LY3J0)MAB0L IBMJBI
600C0bLIIBI

60dMmMaAnb dgbozomdngg sm3b608bgm, MMA
©obod39000 8ng30hAbNd ALFYMMdS, dmbomgy
0060L d9Mggm d30mMxRsL Mmoombbs s bbgs
6030090%9 LoggMMgdnb PxRWgdoab 89dg65D9
393M39mEab 0b 3obmbab obognmannom go3-

36 Lodosmomamo 03@Mbnd3nmal 356Esbgnls, (1963).
356@sbg VI-ob badsmmmab Hogbos 3hgdnmao, Jud,
I, omemandg ob. (800. Mg., dodm33. s agdbng.),
onodomobo, 527.

37 003306@0bL nogsman [1525-1550 §§.], (1965). 11, om-
mndg ab. (8;. Mye., 836033. s Lvdngd.). mdaMO-
Lo: 993607Mg0y, 182.
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MEgmoaL nb bodsmmmgdmngzn bBmMBgdn, Mol
B0omnbyymdg Logymmadab ye3gdab dmbs3m-
390y 0ym gobbodmamymao.

abooom gmdab bLodoMmoomn 6900b3NYM
2030mMdY, Jomogdbs oy bmagmdo ,,308mhAgbo-
m0” 4obg00bs my bb3s bogzmngMgodgdab dgbo-
3900M9© 98BIV, IOMBIML s DMEIM M03s-
©90L sbabgmgdL.28 3gxrqb 93700360L MYMm O
0133M3sMBdmB0, IOMBIML - 3gMEbn,
0y 9L dznMmxsbo Jobgdo Lomozomdn godm-
ABgdmy, 39390 ma3nbo bLM3nmom dggd-
oM Mo3000bm30b Boga T0gEs, o6 Y3mgdmng
03000Mmb 390mm; b3nmgbdo, 3oy, M3nbs, BoMn-
0, dodn, 6MMy3n, 633000 O 3Y3MO MZd®YI-
00b oym, 00000 Bysmodom o 3ohn30LEI-
9000 bgmd60g3nbogeb”, MaLM3NLLE M35 HOL
domngMmgds Pb6o godmabohom 99x3nb To-
00M01.*° gL doEENgMg0y, SeNdsm, 39x3nbm30L
Boanob 903900dn godmabohgdmos. gmanMon,
LO3d9m0, 3uby, soMmdo o bbls vdg39Mn bo-
30009M750900m LaMZgOMMOY O oMM yY39-
mabm3nb abod3900 nym. 8939 ombndbymany,
Mm0 8o dgndmnom ,,00000bMamMb*, 567 3ogMMm-
000bobL BOLBTsHoE TgomgEn gobbadMzMMB.

LO3MMYdNL 08 MONggdHgOL AmMab Eobobg-
mgoymo  m3smdsmasmodyo dombm dmzedo
ob BD30L bodnMmdg Imndmzqds. MmAnb bLods-
Mm0nbgob gobbbgezgdnm, MMAmnb dnbgan-
053 dm30b badnmMdg badmzbo dznmxysbo J39-
00 o doMmaamahgdn, dybgdnmn Lodommmab
Logyd3zgmdy 8080639 83M3b69mMabL LogymmMmgds
bgomEy,”® gmoomymn LadoMonmom Fomdy
LOZYMMYONL JRMgds dbmme J39ybob dme-
306 3930hMmOb3L, 393139L 3dMb ..

0mobg dodmmbodznmanb bLyymEgdom, Boo-
00bgymob 3m3m3g060 o6 39x139L 36 9boMIM-
90060 0030b0 bafMxnm, 36 ogzoMmom 36 gog-

38 Ladsmosma dmbgln, (1963). dbomsm gmdal Lods-
Mool 39ML0S, 396963 VI-ab Ladsmorgals §ogb-
0o 3Mgomoa. Jud, I, 0. cmaandy (8o. Mgc., 3odm3s.
5 m37b0n3.), mdomabn, 289.

39 Ladsmosma dmbgln, (1963). dbomsm gmdal Lods-

Mmool 39ML0Y, 396063 VI-ob Ladsmorgals §ogb-

0o 3Mgomo. Jud, I, 0. cmaady (8o. Mge., dodm3s.

5 m37b0n3.), mdomabn, 290.
40 onbGNbosbgl  ogaLiGyon, (2012).
60 3nM3gama, fogbo dgmMg. LnMmaymody b., (BooMmga.,
006ob0e@)., 3960d., amadL. s Lsdngd.)., MmdamAbn: 03.
X93560030m0b bob. 0l godmadgdenmos, 109.

Mmdol  Lods-
Moramals dgaengdn, dgbozsma 3mbLE0ENE0gd0, §oa-

3o. 00090ymn doobn, ngdbgdmes gb mgmm,
39M@3bmao my b3nmybdn, dnodg 6 ogymm,
0339000 bofMmgn 30 Imogamgb 6o goqbns.“

Boomabygmoeb d90mbogoma  360d369-
mm30b0 oym Eomzgnm Lodgxm-bodmogmm-
0o 900MmM39mMgo0bm3nb. bmaenmdmb dgmMgb
afmo-gmon 3oMm3zgmn bambmzsmo Mybgmob
nd3g9Mohmmabodn aym ab, M3 ndgMgmdo
9m3M3907mM-o09303903mn  y3zgmo  dobo-
©ob - mgmm ndbgdmms gL, 39MEbama my bbge
6900b0ngM0, F9x®g Bomab goMygdg oM -
MmAgbomaym.»

5. 6aMJ3JJas0b
833(M3J6y aMBI™JIBI

bb3s 30M3zgmbysmmgdn dmbomgdalb dg-
Lobgd Mmomgdnb oM TMndgdbgds o oMz Lo-
doMmoamob obdhmMoob 033mg30Mmms dngMas
qb 098s dgbbBogmoaman. mohgmahyMmodo go-
06970 36mogd0 Eobogzmam bogommzgmmb
dnbomggonb - Mambab, hgbyMmabs o 3bg-
60bBynb, sbg39 J390m Jommmdn, dnboMmy
000039M0b gomadmpgddn dmbomgd 9308080
mdmmb d93339mmdnb dgbobgd, bognmbab Jg-
LobLBOZMOE  dMALY3ToMNLNY.  T7LYddNbLY,
30M39m M0gdn, 8730mM9dgmMNs 3onMm33glL, Mo-
Hm3 gmdmobgb sbgom dznMgy yyMomgdob
306mbagdmagdn 3060b Imbsmggob Mygaymo-
M900Lb Lognmbb o Mohymd of ZodmaAydogzo
0nboMggonm dEooM J39yobodn 0ynbosi
dqLohyzobo boboomab somgdan. o3 dbMng, yy-
MoMgos Pbos 809J39L 398093 33MYdMyogo-
LOE: Bamggdqdnb bobdnmg, IMEYMMOS S AEN-
BoMmgmo 096909, J860b96 7 oMo gb goMgdm
godhmmMgodn s5E0medmmosL, Azgymadom bo-
dommamb donbE3 8993bm dnbomnb dmboyoe-
M0 d060b dgbobyd sMbyOyMo A6nMo LOZEbmMB-

0y0mm bngMmE9g.

41 omobg dsgMmodombn, ULxnmegds (Jofmoa-3sb3-
00l LadgrmL LobgmdhoxzmgdMmnzn MgxzmmMaBxdals
3Mmmad@n), (1975). byMmanmosdg 03. (Bon. Mgco., dgLs.,
magdb03. s bydngo.), LEAsmMabal Labgmmoal ;ly
8390mai390emmody, 8.

42 O9bmbo Lombm3zsmbo LmeMAmB [l-0bs SeMgJLLb-
g I-bodn 0dghgoal LodgrmBy dobo YBRMgd]-
00l 8@ 30339000 AgLsbgd [1804 §.], (1965). Jud, I,
comandg ob. (8on. Mge., d36033. s Ldngd.). Md0-
anobo: 561.
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©o©a9bnmns, Mmad LodsMmmzgmmb @HgMo-
HMMNodg 0103Lb3o 6300900, MMAIMYONE JRMM
0a0mmMdMN3n  bobnomabos, dogbgmozs@
domn dmzgmy bobgmMdmngmadnby, bozdom B0obL
0496900 dgnMmy dnbomgqgdnb bgmogdlL, Bo-
3oMN0vE, Mdamabab HgMmodmmnsdg bdnMo
Bodmodmom@s M3aM3mMxgon, sby3g, dnbomy
omobb0bL doMmEbgbs Bo3nMyddy,” dogMad o
0nbomymy ByomdmzoMmbabomznlb dmozsamn
9608369mmods bobaMdmng o o hgModhm-
M000g godmom bomgdb 3gmbo.* Bysmmn-
©MO0-600mM33M0 gozMEgmgonlb hagMmodhmManb
0bMn3 odm3zngoymns 63039000L bobgMdann-
3m00%Yg, 3000Mg bobdmzmg Mmab gobdo-
3mmosdn dmbymon 6agmgdgoob Momgbmdo-
9. obgon ByomEnomds o BomMIMJabomn
B6nomzmgon o H0sbL vygbgde dnbomab
6o30M7g0L o s3mMnEs dnbsb, MmAgannE dm-
BoyoMmab Lobom bbgo HaMmobhmmMnsdg goodgm-
b6@a.” sbgmo 63009000 gobboggmmgdom DoMo-
mMEIOMEs EsbagzmMam Logsmmzgmm, Moasb
dndmbogmgm Logommzgmmbasb gobbbgzegzg-
0001, ™03bbds 6303900 o9 3ooTYM S goMdgdm
dmEg0ym bomgq90d0 goo@nb.

dmob dnbomgms 06900b 339300, 0o-
3omamy©, 0dgmdn oh3zgbs, MMI Bysmn-
©moOs dbmmmE m3mnsbo s ynbymmzsbo
Bymgdob boMmzdg ggmMBnMmEydm@s Mmydyomnb
0mMobobby o 3nMojomob omadebdn.” dobdn
Bogbymab LydmMbgdnb Bogmggoi 30 oM 063930
AodmbBoabalb bLogmMdbmd BMELL.A dmbBogg-
Job Asdmdobs MM 08 dnboMygddg brgds,
MMIMgoLog 30MEB0L Lo3doMobn Egobyds
393m; sbgmns, 96g39Mab, bmdobbymab, mAbm-
99Mobo o HgbyMmab dmMmab FEademg Bysmyas-

43 3mMmdabos 8., (1948). dofomsgen dg&gmMmanmany-
Mo gengd76@700L 3amodsGyfo Myg0d0 LogoMosy-
anmdo. 3bg0 dMm3g00. ;mdamabo: LLLMAE s35c05300-
ol 3odmaEg8emmoy, &. I, 6y33gomon 1, 59.

44 0939; 0b. duryposckuii H. (1928). /insHbl Ha KaBKase,
Mocksa.

45 3mMmdsbos 8., (1948). dofoomsgen dg&gmMmanmany-
Mo gengd76@700L 3amodsGyfo Myg0dn LogoMmosy-
anmdo. 360 Mm3g00. ;mdamabo: LLLMAE s350530-
ol 3odmaEg8emmoy, &. I, ba33gomn 1, 61.

46 0J39.

47 3mocendnmmsn ., (1957). oyndgoal 8enbstgoms
hodmbogbal godm3zmg3aolbonznl. LLLMT v35c780-
ol 8msddy, &. XVIII, Ne 3, 311-312.

48 0J3g, 313.

dymxo0.” gedmmgizggans, MmMA gMmabn@hymo
d30Mg3omgon 9633Mob dmagMmo ©nbgdab To-
9Mas LO39aMgEMAn baangggonb Bodogmo dobo-
mab boboo Asdmdobomn.°

©Jbd3by

33300 oh396s, MMA gMm3bymn LoDo-
Momob dgamgonmasb, dbmmmo 33bdhsebanb
VI-0b bodaMmdMbL s 0boE baBommoMng, Ho-
J003mno bogoMmmeo L3gEnemymo ImMbybMNgg-
00b LB gogbos IMbsmagab nyMooymo
M93000. 3LOB0TOSZ0Y, MMT o3 LognmMbL oM
33bmyMoeb Bomomagdbn dggmgdn ymdmogb
3o6Lo39MydYM yxMoMgdsb. 3i30JMMOM), 30-
b®obgnb bLodommmab dgbodsdnbn yOYMyoAL
Bysmm b nymb sanmmdmMnzn A3gymgon-
00 bodsmmoma, MMIgmog LyyMIEHdgMB
099390 mo30b0 6MMANL LoyydzmMoE 3dodmnyy-
Bo. MMT0bL LodoMmmabReb gobbbgzegzgdnm, Mm-
9903, M930L dbMag, d9Mdbyman Lodommmab
Jomoygmon 39Mboob BysmmbLE BaMImMoanbL,
dzgmo Jomogmo sanmmomngn bLoadoMmmoe-
™0 M 000330bB067dEe dnbamMab jomaodm-
Hhob 33momgdab godm dmdnzbo3g 60339090-
99 96060gm0LEsb gobbbzezgodymo yxmgoab
©oagbsL. Mo 0d99bgds Imbogmaggalb dngMm
3o0mmoboan 603mydL, dgbodmgdgmns domdY
393MEgmMgoaym bs3m3zaMab, P3shmmbm bn-
300900bs o BoomabyymMabmznb Eoagbomo
B9Lgdn 6030900L LodsMmmmygdmagzn 0ybg00L
dqLobodnbo.

49 35065600 3., (1957). 3mamboals Lgfmoal sbszal dgbs-
6570. LLLM3D 535071800l IMS3dY, &. XVIII, Ne 3, 318.
50 0d3g, 319.
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ABSTRACT

On March 11, 2020, the World Health Organization declared a coro-
navirus pandemic. The economy stopped, the lives of billions of peo-
ple changed. As a result of pandemic, a number of constitutional rights
have been restricted. Restrictions imposed during the state of emergen-
cy affected public life and threatened the implementation of interna-
tional human rights instruments at the national level. Number of States
declared state of emergency to tackle with pandemic. Herewith, a few
states refrained from doing so.

The foregoing article reviews the impact of COVID-19 on the rights
and freedoms protected by the European Convention on Human Rights,
relevant state practice of derogating from obligations under the Con-
vention, statistical data and the supervisory role of the European Court
of Human Rights (ECtHR) against abuse of the derogation mechanism.

INTRODUCTION

Since the end of 2019, the new coronavirus COVID-19 has spread
globally. On January 30, 2020, the Secretary General of the World Health
Organization announced the outbreak of the new coronavirus. On March
11, 2020, the World Health Organization declared a coronavirus pandem-
ic. The economy stopped, the lives of billions of people changed. “We
have no experience of a pandemic caused by the coronavirus, and there
has not been a pandemic that could be controlled” - said the head of
the World Health Organization, Tedros Adhanom Ghebreyesus.
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The created situation led to the need to im-
pose restrictions in various areas. As a result of the
pandemic, a number of human rights guaranteed
by the European Convention on Human Rights
(European Convention) have been restricted.

As a highly infectious disease, COVID-19 re-
quired and requires special measures to stop the
spread of the virus. Across the Council of Europe,
ten states (Georgia, Estonia, Armenia, Romania,
Moldova, Latvia, North Macedonia, Albania, Ser-
bia and San Marino) declared a state of emer-
gency and, in accordance with Article 15, made
a decision to derogate from their obligations
under the Convention (derogation). Restrictions
imposed during the state of emergency affected
public life and threatened the implementation
of international human rights instruments at the
national level.

DECLARING A STATE

OF EMERGENCY AND
DEROGATING FROM

THE RIGHTS GUARANTEED
BY THE CONVENTION
essential requirements
established by the European
Convention and case law

According to Article 15 of the European Con-
vention, a High Contracting Party may derogate
from its obligations under the Convention if it
meets three conditions. First, derogation is per-
mitted only “in time of war or other public emer-
gency threatening the life of the nation.” Second,
deviation from obligations is allowed only “to the
extent strictly required by the exigencies of the
situation”. Third, the derogation must be consis-
tent with the State’s “other obligations under in-
ternational law.”

It is important to note that according to Ar-
ticle 15, paragraph 2 of the Convention, it is not
allowed to derogate from some of the rights. The
Convention does not allow for derogations from
Articles 2 (right to life), 3 (prohibition of torture),
4 (prohibition of slavery and forced labour) and
7 (no punishment without law). In addition, each
High Contracting Party making a derogation shall

inform the Secretary General of the Council of Eu-
rope of the measures taken.

The European Court of Human Rights in the
case Lawless v. United Kingdom defined “war or
other emergency situation threatening the exis-
tence of the nation” as “a particular crisis or other
emergency situation affecting the population and
constituting a threat to the community of which
the State is composed.”” A state of emergency
must be based on an immediate and real danger.?
However, the declaration of a state of emergency
is legitimate when the usual restrictions provided
for by the Convention are considered insufficient.?
The Convention does not establish the terms and
duration of declaring a state of emergency. How-
ever, the Court’'s case law makes it clear that for
the purposes of Article 15, a state of emergency
can be extended for many years.

It is the job of the national government to de-
cide the existence of a state of emergency, the
nature and extent of the deviation. In this regard,
Article 15 provides a wide scope of action.* How-
ever, states do not have unlimited powers. To de-
termine whether the authorities have crossed the
red line, the court considers the following factors:

e Whether it was possible to deal with the

danger caused by the emergency situation
under the applicable law, bypassing the
derogation provided for in Article 15;°

e Whether the measures have been used for

the purposes for which they were adopted;®

e Whether the measures taken were propor-

tionate and whether there were other al-
ternative, lighter means of achieving the
intended goal;

e What is the extent of the derogation from

the obligations of the Convention;?

1 Lawless v. Ireland, Application 332/57, 14 November
1960, §26.

2 Ireland v. the United Kingdom, Application 5310/71,
1978, § 205.

3 Denmark, Norway, Sweden and the Netherlands v.

Greece, Commission Report, 1969, § 153.

Supra note 2, § 207.

Lawless v. Ireland, § 212.

Ibis. §38.

A and Others v. the United Kingdom), Grand Chamber,

2009, § 190.

8 Brannigan and McBride v. the United Kingdom, 1993,
§ 66.
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e Whether the need for derogation was sub-

ject to periodic review;®

e Whether there was a possibility of judicial

control over such measures®

As the court explained, “a state of emergency
that threatens the nation” should not become an
excuse for arbitrary interference with rights. Even
during a state of emergency, any measure must
serve to protect democratic order and values, hu-
man rights and freedoms."

The cases considered by the court regarding
the state of emergency so far were related to ter-
rorist activities or armed conflict. Although the
Court has not considered health-related issues in
the context of the state of emergency, the afore-
mentioned rules established by the Court’s case
law are unconditionally relevant to restrictions
caused by the pandemic.

THE SUPERVISORY ROLE
OF THE EUROPEAN COURT
OF HUMAN RIGHTS IN CASE
OF ABUSE OF THE STATE
OF EMERGENCY BY THE
AUTHORITIES

The decision of the authorities to derogate
from the obligations imposed by the Convention
must meet the principle of good faith in order to
exclude the danger of arbitrariness and abuse of
the state of emergency. However, before the im-
plementation of the adopted measures, the Eu-
ropean Court cannot assess the legality of the
implemented measure. The necessity and pro-
portionality of the restrictive measures are as-
sessed only after the relevant complaint reaches
the European Court. This leads to long delays in
responding to abuses of these measures.

One of the important safeguards established
by Article 15 is the principle of notification. In par-
ticular, according to paragraph 3 of Article 15 of
the Convention “Any High Contracting Party avail-
ing itself of this right of derogation shall keep the

9 Ibis, § 66.

10 Demir and others v. Turkey, application 21380/93, 23
September 1998, §52.

11 Sahin Alpay v. Turkey, Application 16538/17, June 20,
2018, §180.

Secretary General of the Council of Europe fully
informed of the measures which it has taken and
the reasons therefore. It shall also inform the
Secretary General of the Council of Europe when
such measures have ceased to operate and the
provisions of the Convention are again being fully
executed.”

It should be noted that the convention does
not provide for the deadline and form of notifi-
cation. The Court’s case law does not contain an
explicit requirement that such notice be given
“immediately, without any delay”. The obligation
provided for in paragraph 3 of Article 15 is actual-
ly translated into the registration of the notifica-
tion. Accordingly, the essential assessment of the
restrictions during the state of emergency cannot
take place until the applicant appeals it before
the European Court. This indicates the formal na-
ture of the state of emergency notifications.

Based on the above, there is a need to intro-
duce new means of non-judicial supervision of
the state of emergency or to strengthen the exist-
ing means. 4 years ago, the long-term derogation
from the Convention by France, Ukraine and Tur-
key made clear to the Parliamentary Assembly of
the Council of Europe (PACE) the necessity to use
other mechanisms of the Council of Europe.

Accordingly, Council of Europe Parliamenta-
ry Assembly No. Resolution 2209 (2018) empha-
sized the authority of the Secretary-General, in
the context of Article 52 of the Convention®, to
supervise existing derogations “through dialogue
with the State concerned to ensure the compli-
ance of the measures taken during the state of
emergency with the principles established by the
Convention.”

Article 52 of the Convention obliges the States,
upon the request of the Secretary General, to
submit explanations of how the High Contracting
Party ensures the effective implementation of the
provisions of the Convention in national law.

The provisions of Article 52 were used six times.
Finally, in 2005, the Secretary General requested
clarifications from 47 member states regarding

12 Pursuant to Article 52, at the appropriate request of
the Secretary General of the Council of Europe, each
High Contracting Party shall provide an explanation of
the manner in which its domestic law ensures the full
implementation of the provisions of the Convention.
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alleged violations of the European Convention on
Human Rights related to the alleged presence of
US Central Intelligence Agency (CIA) secret deten-
tion centers in Council of Europe member states.
A special rapporteur was appointed to investigate
the allegations. These reports established a high
probability that CIA operational detention centers
existed in Poland and Romania. As a result, the
Parliamentary Assembly adopted several resolu-
tions regarding this issue.

Article 52 was used only in three cases in re-
lation to a specific participating state: in 1999,
regarding the implementation of the provisions
of the Convention by the Russian Federation in
Chechnya; In connection with the suspension of
the registration of a political party in the Republic
of Moldova in 2002 for violating the rules on as-
sembly and demonstrations; in 2015 to Azerbaijan.
In the latest case, the Secretary-General request-
ed clarifications regarding the implementation of
the final decision of the European Court of Hu-
man Rights in the Ilgar Mammadov v. Azerbaijan
case,® which concerned the illegal detention of a
political opposition activist.

STATE PRACTICE

Across the Council of Europe, many countries
have declared a state of emergency to take un-
precedented measures to tackle the COVID-19
pandemic. However, many states refrained from
taking such a step. Ten states (Georgia, Estonia,
Armenia, Romania, Moldova, Latvia, North Mace-
donia, Albania, Serbia and San Marino) used the
option to derogate from the Convention due to
the threat of the spread of COVID 19.

Derogation from the Convention affected a
number of rights, including the right to freedom
(Article 5), the right to a fair and public trial (Ar-
ticle 6); the right to privacy (Article 8), the right
to participate in religious gatherings and the
enforcement of religious rules (Article 9), Article
10 (freedom of expression), the right to assem-
bly and demonstrations (Article 11), freedom of
movement (Article 2 of Protocol 4).

13 llgar Mammadov v. Azerbaijan, application 15172/13,
13 October 2014.

As for the terms, all the states that used the
right of derogation, submitted information about
the declaration of the state of emergency and the
measures taken within a few days. An exception is
North Macedonia, which submitted such notification
2 weeks late. For reference, in Greece v. United King-
dom, the Commission emphasized that the three-
month period between the declaration of a state of
emergency and notification was unjustified

There are legitimate questions as to whether
the notifications submitted include sufficient and
reasonable grounds to demonstrate that the di-
version was a necessary and proportionate mea-
sure given the dangers posed by the pandemic.
Most of the messages are based on the World
Health Organization’s declaration of March 11,
2020, stating that the measures taken are neces-
sary to stop the spread of the virus, which may not
be sufficient justification to justify a derogation.

Finally, taking into account that Articles 8, 9,
10, 11 of the Convention and Article 1 of Addition-
al Protocol 1 do not constitute absolute rights, it
is important to determine the extent to which it
was necessary to depart from these Articles us-
ing the mechanism under Article 15. Obviously,
the provisions of the above-mentioned conven-
tion provide for the possibility of interfering with
protected rights if the criteria of legality, neces-
sity and proportionality are met. Presumably, the
court will, first of all, consider whether there are
justified circumstances to interfere with these
rights. If answered in the affirmative, the court
may not even consider the legitimacy of derogat-
ing from Article 15. Thus, the court will continue
to examine the reasonableness of the derogation
unless the restrictive measures are justified by
the above-mentioned 3-step test.

LIMITATIONS ON
SPECIFIC RIGHTS

— Article 2 of the Convention (right to life)
The right to life is one of the fundamental
rights protected by the Convention. According to
Article 15 of the Convention, derogation from the
obligations of Article 2 is not allowed.

14 Greece v. United Kingdom, § 158.
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Although the right to health is not a right pro-
tected by the European Convention, Articles 2 and
8 of the Convention impose a positive obligation
on the High Contracting Parties to ensure the su-
pervision of the health sector through the adop-
tion of appropriate regulations Article 2 also
covers a situation where it is established that the
authorities of a contracting state endanger hu-
man life by refusing to provide health care, while
they have undertaken the obligation to make
health care available to the population.'

In two exceptional cases, the Court estab-
lished state liability for the actions and omis-
sions of the medical service provider: first, when
the patient’s life was knowingly endangered by
the refusal of emergency medical care;” Second,
when due to systemic and structural deficiencies
in medical facilities, a patient is deprived of the
right to access emergency medical treatment,
when the authorities knew or should have known
about this risk and did nothing to eliminate it."®

Given the dire situation caused by the pan-
demic, which is affecting many people, it is essen-
tial that the authorities ensure effective enforce-
ment of health regulations and equal access to
medical services, especially for those who need
emergency medical care.

— Article 5 of the Convention (right to lib-
erty and security)

In the case of Enhorn v. Sweden,” the appli-
cant, who was suffering from AIDS, indicated that
he had been involuntarily hospitalized after hav-
ing sexually transmitted the virus to another man.

In the decision made in the mentioned case,
the court established the following important cri-
teria to assess the legality of arresting persons
“to prevent the spread of infectious diseases”:

..Wwhether the spread of infectious diseases is
dangerous to the health and safety of the public,

15 Vasileva v. Bulgaria, application 23796/10, 17 March
2016, § 63.

16 Cyprusv. Turkey, application, 25781/94, 10 May 2001,
§219.

17 Mehmet Sentirk and Bekir Sentlirk v. Turkey,
Application 13423/09, April 9, 2013, § 80.

18 Aydogdu v. Turkey, application 40468/09, 30 August
2016, § 79.

19 Enhorn v. Sweden, application 56529/00, 25 January
2005.

whether the arrest of an infected person is the last
resort to prevent the spread of the disease, for the
reason that less severe measures have been con-
sidered and regarded as insufficient to protect the
public interest.

In the Einhorn case, the Court found a viola-
tion of Article 5 § 1 on the basis that the appli-
cant’s forced isolation did not constitute an ex-
treme measure to prevent him from spreading the
AIDS virus, as less severe measures were not even
considered. It is also significant that he stayed
in the medical institution involuntarily for 1 year
and 6 months. Therefore, the Swedish authorities
have rightly failed to balance the prevention of
the spread of the virus with the applicant’s right
to liberty.

The quarantine regime, based on the objec-
tives of Article 5 of the Convention, leads to the
“deprivation of liberty” of many people. Such
deprivation of liberty shall be in accordance with
the practice of the European Court of Human
Rights if the deprivation of liberty is in accor-
dance with national procedural law; Imprison-
ment is limited in time; Imprisonment serves a
legitimate purpose, namely the prevention of the
spread of infectious diseases.

— Article 6 of the Convention (right to a
fair trial)

Unless there are exceptional circumstances,
the right to a public hearing is a right under Arti-
cle 6 at least in one instance.?

As a result of pandemic, the publicity of the
meetings is limited, in order to prevent the spread
of the virus. Participants of the process, defen-
dants, media representatives, in most cases, are
involved in the discussion of cases remotely. In
this case, the use of remote involvement would
be justified if the rights of a defendant will be ad-
equately protected.”

— Article 8 of the Convention (right to pro-
tection of private and family life)

Physical, psychological and moral inviola-
bility is part of the right to privacy, one of the

20 Lundevall v. Sweden, application 38629/97, 12
November 2002.

21 Marcello Viola v. Italy, Application 45106/04, 5
January 2007.



#23, september, 2022

111

components of which is health care and medical
treatment. Free and informed consent to medical
treatment is one of the most important issues in
the court case law.

The case of Glass v. United Kingdom concerned
the performance of a medical procedure (tak-
ing diamorphine) on a disabled child by medical
personnel without the mother’s consent. In this
case, the issue before the court was whether the
medical institution’s decision to perform a med-
ical procedure without clear, free and informed
consent was valid. The European Court found that
the decision of the state authorities to ignore the
applicant’s refusal to receive treatment violated
Article 8 of the Convention.?

On April 8,2021, the European Court issued one
of its landmark judgments in the case of Vavrich-
ka et al. v. Czech Republic concerning compulsory
vaccination of children.?

In this case, the applicants complained that
the imposition of fines on the parents of the child
and the refusal to admit them to kindergarten
for failure to comply with the legal obligation of
compulsory vaccination violated Article 8 of the
European Convention.

The applicants claimed that mandatory vacci-
nations unreasonably limited their right to auton-
omy in making decisions about their own health.
The children’s parents pointed out that compul-
sory vaccination unjustifiably restricted the right
to free development and the right of parents to
ensure the upbringing of their children in accord-
ance with their conscience, beliefs and opinions.
In this regard, the applicants believed that the
best interest of the child should be assessed first
and foremost by the parents and that the inter-
vention of the authorities should be allowed only
in extreme cases.

The court explained that compulsory vac-
cination, as an involuntary medical interven-
tion, represented an interference with the right
to privacy.

Regarding the legal obligation to vaccinate,
the court explained that the purpose of the rel-

22 Glass v. UK, application 61827/00, 9 March 2004, §70.

23 Vavrichka et al. v. Czech Republic, application
37621/13, April 8, 2021.

24 Solomakhin v. Ukraine, application 24429/03, March
15,2012, § 33.

evant legislation is to protect people from dis-
eases that may pose a serious threat to health.
This applies both to those who are subject to
appropriate vaccinations and to those who
have not received the vaccine and are vulner-
able. This purpose is consistent with the pur-
poses of protecting health and protecting the
rights and freedoms of others.

States therefore have an obligation to act in
the best interests of the child in all decisions
affecting the child’s health and development.
When it comes to immunization, the goal should
be to protect the child from serious diseases.
In most cases, this is achieved by compulsory
vaccination of children. Those who cannot af-
ford such treatment are indirectly protected
from infectious diseases when they develop
herd immunity.

Taking the above and other reasons into ac-
count, the European Court found that mandatory
vaccination did not violate the right to privacy.

— Articles 9 and 11 of the Convention
(right to religion and assembly)

The above rights are not absolute. The Euro-
pean Convention clearly allows interference with
these rights under certain conditions. The burden
of proof is on the respondent state, which must
justify the reasonableness of the interference
with these rights.

When assessing the proportionality of a spe-
cific measure, the court will take into account
whether there is another alternative means or
means of achieving the intended goal. The court
will assess whether the restrictive measures are
“adequate” and “sufficient.” An important factor
in assessing proportionality is also the existence
of an effective system of control of the restric-
tive measures.

Several states have banned public gatherings
to prevent the spread of the virus. These events
include, among others, religious gatherings, po-
litical rallies, concerts, sporting events, and more.
The imposition of such restrictions is highly likely
to be a proportionate measure, as it aims to pro-
tect the health, rights and freedoms of othersin a
democratic society.

Levan Meskhoradze
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— Article 10 of the Convention (freedom of
expression)

Media outlets play an important role in dis-
seminating information related to Covid-19. At
the same time, in order to prevent the spread of
inaccurate information, some states were forced
to take specific steps that limited freedom of
expression and the right to spread information
(for example, Armenia). This raises the question:
whether the restrictions established in terms of
freedom of expression meet the criteria of pro-
portionality and necessity, as required by para-
graph 2 of Article 10 of the Convention.

Undoubtedly, if such limitations are im-
posed, the court will apply a strict standard of
assessment. Although some aspects of freedom
of speech may be limited, the main core of this
right must remain intact and must be protected.
According to the Court's assessment, even dur-
ing a state of emergency, all government efforts
should serve to protect democratic values and
not limit them.?

— Article 2 of the 4* additional protocol of
the Convention (freedom of movement)

As a result of the pandemic, many states have
restricted movement. International travel has
been restricted, including the entry of foreign na-
tionals into the country.

In the context of the coronavirus pandemic,
the contracting states of the Convention have sig-
nificantly taken into account the interest of pro-
tecting public health, which led to restrictions on
the freedom of movement and travel of people.
As stated in paragraph 3 of this article, restric-
tions on freedom of movement can be imposed if
this restriction is provided for by law and is nec-
essary to achieve a legitimate goal in a democrat-
ic society.

In case law, the European Court has repeat-
edly emphasized that restrictions on freedom
of movement, such as quarantine restrictions,
should be temporary measures that should be
stopped as soon as possible. The long-term use
of such a restrictive measure may be dispropor-
tionate if the maintenance of this measure is not

25 Mehmet Hasan Altan v. Turkey, Application 13237/17,
March 20, 2018, §210.

a necessary and extreme measure to achieve a
legitimate aim.?®

CONCLUSION

The coronavirus pandemic is a global crisis
thatis costing the lives and health of many people.

Countries must act immediately to stop the
spread of the virus. The strategy to fight the disease
includes, among others, patient testing, contact
tracing of infected patients, travel restrictions, iso-
lation of citizens, which leads to the restriction of
rights and freedoms guaranteed by the constitution
and international human rights documents.

It is the national government’s job to protect
citizens from deadly diseases, including by de-
claring a state of emergency. Despite this, states
should not cross the red line. A state of emer-
gency that threatens the life of a nation should
not become a pretext for arbitrary interference
with rights. Even during a state of emergency, any
measure should serve to protect democratic or-
der and values, human rights and freedoms.

On the other hand, there is a danger of the
government abusing the state of emergency and
disproportionately restricting human rights in
general. In this regard, the supervisory role of
the European Court is important. However, as dis-
cussed above, before the implementation of the
adopted measures and the submission of the rel-
evant complaint to the European Court, the court
cannot abstractly evaluate the legality of the im-
plemented measure.

Accordingly, there is a need to strengthen oth-
er means of non-judicial supervision of the state of
emergency. One such tool is Article 52 of the Con-
vention, on the basis of which the Secretary General
of the Council of Europe is authorized to supervise
the existing derogations in order to ensure the com-
pliance of the measures adopted during the state
of emergency with the principles established by
the Convention. Strengthening non-judicial mecha-
nisms of supervision will contribute more to solving
the complex problem of abuse of rights restrictions
and protecting the rule of law - the main value of
the Council of Europe.

26 Kuimov v. Russia, application 32147/04, April 8, 2009.
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COVID-19 — 0L 303236y
00da0560L IBLJ6J08J

1306 dgbbmMody
93Mmm30b 16039MboGIG0L SLmEnfhgdnamo 3hmazgbmmo

bLO3306dM LOMY33BN: vEST0360L JBRWMYO700, MO30LYRMYONL
3339, 93Mm37ma bobsdsmmem

JoLOMAIO0N

2020 B@0ob 11 domBHL 506oE30L AbMBEMOM MMZb0DSENST 3M-
Mmbo30M7LL 306g30s Zodmobo®s, Modsl domosMEMOnm
0000n060Lb 3gbmamgds FgE30my. 306gdnab dgEHae, d90dDMI®
00030060L oM3gMmmn 3mbLANHYZ0YMO YJBMYdS. LOgebagdm Tam-
90Mgmonb @MmmMbL EOEaI0bnmMds 9DMYE3908s go3mabs dmobonbo
LOdMBIEMYOMNg 3bMm3zMgdady o bLogmmby d9nddbs vodnabab
Igmgdsms bogMmmedmmabm 0bLbHMYTgbHgoob 033mMydgbhHoiEnsb
9Mm3bym ombgdy. 93mMmM3nL LadgMbL FobIDHodnm, AMozomTs 939-
yobod godmogbo@o bogebggdm damdsmgmos, Mams dngonmam Y3Myg-
390960™ mmbobdngdgdn COVID-19 35609dn0b odmg3nb dndbao.
000LmMob, 693MTd LobgmMBBoxymad Mmogz0 8903030 sbgmn Bsd0EOL Fo-
©3©300Logsb.

6060090y bLEHodhns Todmabogmogb COVID-19-0b gogmgbasb
93MM3YM0 3MB6396(3000 PIEIW YBWIOJOLs s MS30LYBIWMYOYODY,
LobgmMABaxrm 3MadHhnzab, bHo®obhnldym dmboEgdgdoL o sadnsbab
18mgosms 93mm3yma LabsdsMmmmmb (93Mm3gmo bobsdoMomm)
LOBYEVTbyE3gMM MMM JRMG0JONE6 owsb3zg30Lb 394o60dB0L
omMmbo godmygbgdab Boboomdga. Mmammz g3mm3ymads Lo-
LodsMMa gobdoMmdys, ,bogebaggdm damdsfmgmads, MmAgmaE Lo-
gamnbgb 394360L gmL”, oM 36s gobab 383909080 MmznmbydymMo
Aofg30L LdBON. LBEEb3gdM FamMasMmgmdnb EMMLLE 30, 6g60LANY-
M0 mbobdngds 6o gababymadmmgb admzMmapnyman BabMognbo
s M0MydmMad900L, 00880560L JRMYO900Ls s Mo30LYRMYdg-
000L 1(33L.
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ddba3al™0

2019 B@ob  odmemEseb  dmymmgdymo
sbamo gmMmbognmybo COVID-19 gmmmodsmy-
Mo 3o3MEgmEs dbmamamdn. 2020 Bgnb 30
00630MDL, 53603300 AbMPEMaMm MMmZsbadsEn-
nb g96gMmomyMmds 3n3068s sbomo gmmmbo-
30079000 sx39mg900L Fgbobgd gobogbo@s. 2020
Baab 11 domEL bogMmomsdmMmobm MmMmagsbodoign-
00 3mMmmboznMybol 306@gdns Fodmogboo.
dghgms 93mbmangs, domasMEmMOnm dEsdn-
0bob gbmgMmyds dgnEzome. ,,3mhmbognhybom
300mfP39900 30609000b godmEen0gds oh 3309-
30, 00939 0mndog oh ymxnos 306090ns, hmad-
onb gogmbBhmogoo dybodegdgen ngbgomes”
- 3obo3boo FoboE3nb Abmxymom mmasbo-
BoE00b bgmaddmzabgmds, HygEMmb o3sdmb
m90Mg09LYLA.

d990b60mads damaomgmosd godmnbzne 89-
03039000 ©ob9LYOOL LognMmgds bb3s@aL-
b3s bygmmadn. 306©9dnnb 8935, 350007
0330360L 0MdgMmmn y@mMgds, MMIJWM0E Fo-
M3bHnMYOYM™MNS 3@33N360L JBMgOsM 93Mm-
3mo 3mb63963000 (93Mm3ymo 3mbB396300).

MmammE dmogmo 06399dE09M0 ©I830®7-
0o, COVID-19 dmombm3ms o dmambmiab b3g-
goseymo mbobdngdgdob domydsb 30M7bob
393ME39mg00b dgbohgMmgdmo. 93Mm3nb LoO-
gmb 8sL3Hod0m, 3Bs bLobgdBogmd (bogs-
Monzgmm, gbhmbgomn, Lmdbgmo, MYdnbgmo,
dmmom3zs, mehzns, AMommam do3gomboy,
dad369m0, byMOgMN s LB BoMnbm) godms-
3boo LOEEbagxdM dgmdomgmods o 39-15 83-
banob dgbodsdobo@ doomm gowsbyzagdnmg-
0o 3mb3g63nnm 6o30LMN 30MEYOYMYONELD
30000b3930L F9Lsbgd (3ob393s). LogsbgxOM
0gmadsmgmdnb oMmbL EoEagbomads 89dMY-
39000 3o3mgbs dmobnbs bLodMZoEMdMN3
3bm3zMydodg o bogmMmbyg 3999860 0od0obnb
793Mg05m bagmmsdmmabm nbLbHMYI6Hgo0L

n83mgd96HoEnob 9Mmzbym mbgdy.

bYBV6aJ(M d@AM3IMIMBOL
00d(MBbu®@Jb0 @Y
d(Mb63368000) 80Mab00MIdICD()
JBMJBJ600I6 30@Ib3330
93Hm3ymo 3mb3zgbnomo o
babodoMomm dMaghmognom
oagbogmo atbgdomo
dombm3zbgodo

9306 dgbbmMady

93Mm3ymo 3mb39630nnb 89-15 dgbmab me-
6obdo, domom bgmdgdzzmam dbomgb dgyd-
om0y googbzomb 3mb3gbsnnm bBoznbMmo 3o-
mEYdYmMad900©b, ™y 0gn v300ymxa0mgob
L0 30MmMoSL. 30M39M™ MNZAdn, goob3n3s o-
339090 dbmanme ,m30b o6 bb3s LOZgebagdm
damdsamgmonb mmbL, MmIgmozg LaxmMmbab
398600 gMab bogmebmab®; dgmMy, 30MEY0Y-
™70900050 goobzg3e @sabyd35005 dbmeME
»00 0MEMMonm, M33gbo@al 98sb dmnmbm-
3L damadsmgmonb LNAB3s39% 99Lo0Y, dowab-
3939 36 999LodsdgOMEAL ,Lobymdboxrmb
bb3zo LogmmoedmmMabm bLodoMOMgdMNg  3o-
mEYonmMYog0L~.

Lagymnbbdmes, Mmad 3mb3gbEnob 99-15 3y-
banab 89-2 3969hob 00bsbdo, ©oyd3909mns
dMangmomn JRmgd0sb gomobzgzs. 3mb3qb-
300 of 33390L 89-2 (bogmabmab yBEgd),
089-3 (659900L o3Mdaan3s), 89-4 (BMBMONLY ©
ndyagonmn 3MmaAnb s3Mdomss) ©s 89-7 (sMs-
30003M0 bLabggan 386Mbab goMgdyg) Igbangdn-
©ob goobzgznb dgbodmgdmmosl. s3sbmyb,
ymzgmo domomn bgmdgdzzmamon dbofmyg, Mm-
0903 93900900 goabzg3ob, 93Mm3ab bodgmML
3969MomyMm 3n3006L 53bMdg0L goomgdymo
ombobdngogdnb dgbsbgod.

00030060L gx3mgosms 93mMm3ymads Lobo-
doMmoemad bogddgdn cnmgbn gogMmmnobgdymo
LO39BML B0bsdMAEIE , ML o6 gMmab oMLY-
0moOnbam30L Lodndo bb3s Logebggdm dagmas-
Mgmods” gobdombs Mmamma ,3006b0390mhg0700
3h0dabyon o6 bLb3o Logebggom degmdohgmoy,
hmdgoeni 39309600 obegbb dmboboyMdHg o
fFohdmopgnbb Lozhmbgb 0d LodMEoemgdabooc-
300, hmdpnbgoboi d903900 Lobgedform*! Lo-
396390m damdsmgmos by 98YdbgomoaL

1 amgbo ofmmobeool §obsomdwgg (Lawless v.
Ireland), gobsbon 332/57, 1960 §emals 14 6mgdodg-
Mo, §26.
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dynbogfm o MgomyMm bLowMMbgL.? v33bMO,
Lgeb3g0mM FamMmadsmgmodnl godmEboyds my-
30hndyMoo 95306, MmEs 3mMb3gbnom gom-
3omnbBnbgoyme  AZzgymgomogn  3gdMY©39-
00 9MobogdoMmnbo dnnhbg3zs.3 3MbB33630s oM
0003960L bLYgebagom damdsmgmdal godmibo-
©900L 300090Ly o bobgMdmazmdob. MYdEy,
LobsBoMEML 3M939abhgmn bodsmmammo
3boymaxb, MmT 89-1535benab 30D6900bsMZ0D,
Logebggom dEamdsmgmonb gogMmdgmgds d9-
bLodmadgmMns Mo30em0 Benab gobdogzemosdo.

9Mm3zbym bgmobyxzmgdolb bLogdge oo-

B6yzohmbL bogebgagdm dEamdoMmgmonlb oMmby-
0moy, gomabzgznb boboomn ©s dobAHodn. o3
3gombom, 99-15 dgbamo o69LYoL TMYJd9HdNL
RIM0OM RoMmagmgobL.* sdnb dobgoza, boabg-
m3bogmgob oM goohAboom d99dMye3n 13-
mgosdmbomgds. 000b ©bLOEEYbo®, Fowo-
33900 007 oMo bgmabyxmgdsd Boogmn bodo,
LobodoMmmmM dbgE3gmmosdn nmgdL 890w©93
xdgbHmmMgoL:

e Jdgbodmgogmo oym oy oMy bogebag-
o0m dgmdsamgmdnm godmb3gymon bLo-
dodmmgonb  godzmozqgds  dmJdgon
306mbogdmmonm, 39-15 dgbmoo go-
033mnbBnbgdymo  goobzgzalb  339-
ME0b s3mom;°

e 300mynbadymo 0gdbo oy oMo mbobdo-
90900 03 00%6900bM30L, MObM3OLLR
nbobo ngbo dnmgdymN;s

e 0ym 0y My ga®hoMydymo mmbobdng-
0900 3MM3mMMEnymMn o oMLYOMOEY
0y oMy sbobymon 80dB0OL TombBygznb
bbgo om@pgMbodhnymn 3bydyJo  Lo-
890mg0900;

2 0fmsbns goghmnsbgdymo Lsdgmml Hobossm-
00093 (Ireland v. the United Kingdom), gobssbocon
5310/71, 1978 §gamo, § 205.

3 b0y, bmMm3gans, 933ymn s boymmobeg-
00 LsogMdbyoals §obssmBga (Denmark, Norway,
Sweden and the Netherlands v. Greece), 3m30boal
sbgefndn, 1969 fymon, § 153.

4 0fmsbny gogmmnsbgdymo Lsdgmml Hobssm-
00093 (Ireland v. the United Kingdom), gobssbocon
5310/71, 1978 §yano, § 207.

5 anmengbn ommsbonnl Hobsomdwga, §36; nfhemsbns
390M005690mM0 LeBaBML Hobsomdga, § 212.

6 anmengbo osbnal Hobssmdcga, §38.

7 A s bb3700 3ogMNsbxdPM LAaBML Hobosm-
00093 (A and Others v. the United Kingdom), concon
3omado, 2009 Hamo, § 190.

e MmgmMns 3Mb396300L 30y dymydg-
0000 gowobzg30b 3obIHodn (0M9bngs-
60 o 3o30Mann gogmmnobgodyma bo-
9993mbL 606000MB©IE);2

e 3000b3930L boagnmmgds 99399g0MY-

OM@s MY 3My 3gMameym dgdmbagdsL;’

e 5MLYOMOES MY oMo sbgm mmbobdng-

090%g Lobodomommm 3mbHMmmab d9-
LodmgdMMBY.1°

Mmmammz bobodommemad gobdomys, ,Logo-
6390m dgmdsmgmods, Mmdgmozg Logmonbgb
998600L gMmL", oM 7bo Fobwagb IPRMYd0-
do 0300m6909M0 AoMg30L Lodsdn. bLogebag-
om damdomgmonb mMmbag 30, 6300bTNgMO
ombobdngos bs 5dbobyMgdmealb ©gdmgz-
momogmn BabMognbs @ MoMxoxmMyd900b,
000000000 Jx3™Myx0900Lbs o Me30LYRMYd]g-
00L vE3sL."

Logebgagom  TEagmMoMIMOSLMSb o303
doMgd00, bLobodommEML J0gMm o900 do-
bbnaymo bsgdgqdn gbgdomes Hgmmmabhym
03g3036MOBL o6 FgnoMmomgdym 3MbBMagHb.
d0bgoza@ ndabs, MMA LobodaMmmmmb, boge-
6390m dgmdamgmoob 3mbhgdbhdon, oM goby-
bomozL 5063MgmMmosLMSb aze3dnMmydyamo
Lognmbgdn, LOLOTIMNEMML 3MyE9IbHIMN
LodsMOMNO  EoEaJboma  ©9dmbLybgdyMN
69Lg00 y3oMmoOmE Momy356¢hyMns 306 dn-
0o 3odmb399m 390 my390mab dndsmmgdnm.

8 0Myb0gsbn o Bu30Monn gogMmomnabgonmo bo-
99x3mb §nboomdga (Brannigan and McBride v. the
United Kingdom), 1993 o, § 66.

9 0Mybngsbn o  Bs3dMmono  gogMmonsbgdonmo
LodgML Hobssmdwya, § 66.

10 3800 s bB3j00 MMmJgoal Hobssmdwgg (Demir
and others v. Turkey), gobogbscn21380/93, 1998
fanob 23 Lyd&gdogon, §52.

11 05306 sam3s0 Mggonl §obssmdwga (Sahin Alpay
v. Turkey), gobsgbocn 16538/17, 2018 §emals 20 n3-
6obn, §180.
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d@0300600b JBCJdA0)Y
Jd3mMM3JM0 babAdIMOIML
bLAIBJIOIFbI@3ACV() ;MO
bJdMNbLIBCOISGOL 30NIM
bLABdV6BJBM d@BM3IMAMBOL
oMmMBOIMO 899MIT6IBNL
dda0)b333040

bgmobyxmyogonb 39036Y39(H0m9os
3mb396300m B6o3nbMo  30MEYOMY09000b
3o0ob3930L dgbobgd boo  v300yMmzomMyod-
©3b 3900mbNbEnbNgMydab 3MNBEN3L, Moms
3o0mnmozbmb 300690Mdabs ©o bLogebag-
om 0amadsmgmonb odmmmbo 3odmygbgdab
bogmmby. ydgs, domgdymn mbobdngdy-
00b 033 396(Ho300d®Y, 93MM3Pm LoboDo-
Mommb oM dgydmns d50x330ML odoMmgodymo
0ombobdngoab 30b6mbngMmyds. 890030 M-
600bd0g0900L d3OEgOMMOs o 3Mm3mMmEn-
Jmmods R3bEYds dbmmme dsb 90093, Mo
dgLodsdnbo LohngsMmo BoombyzLb g3Mm3IYm bo-
LodsMOMMIY. 9b 0163930 bobgmMdung d9x39-
Mbgoob o3 mmbabdngdsms dmMmbo godmyg-
69000 goghgodg Mgegnmgdnb ggmboon.

09-15 Jdgbmoo ©oEgagbnmo  gMmm-gMon
0600369mm3060 ©odEe30 ggdnbhns dghym-
0069060L 3MNBEN3N. 3gMdme, 3mb3g6300L 39-
15 dybenab 39-3 39694Hhob 0ebsbdo ,ym3g00
domon bgedydszhgon dbohy, hmdgoniz 0y96gob
3000b3930b 3909000, 93hm3nb bodgmb 3969-
hoogh 0003060 offi3enb odmdfFghog nbxmhdos-
30ob goBohgoyen mmbnbdngdgonbs oo doon
009999000 F9bob90. 030 03h90139 0BYMOnbyoL
93hm30b bodgmb 39bghoogh 8003060 obgo omm-
bnobdngooms 39Fy3980bo o 3mb396300b 09073
090000 bhyooe 08mgdge900b mohomb.”

ombobndbogne, MM3 3mb3gbEne oM nm3e-
mnobBnbgdL ghymodnbgdab gozgmadab 30obo
@ gmMmAsb. LabsdsMmmmMbL 3MYEgEIbHIMO
LodomMmamn oM 3903030L sbgmn 8ghymdnbgdab
»009YM3690m03, ymzgmazsmn Jgxgmbyonb
3oM9dg” Bam@aqbnlb ggb3mogn@hym dmmbm-
360bL. 99-15 Tybob 089-3 396Jhom om3zoe-
@0bB0bYOYMO  ZomMEYOYWMIOs  MISMYMSE
dgthymonbgdolb  oMmganbdmomgdodn  amo-
Ma36900. 39L0030LYE, Logeabggdm Bamdomyg-
monb @MmML 39vMYE3900L sMLydomo Fgxaoby-
00 396 dmbndy, 3000M9 gobdzboadgman dob

oM goobohnzmgdb g3mm3yama bobodommnmmb
606039. gL LOgebggdMm dgmdomgmdab dgbo-
bgd dghymonbydgdob gmmAsmym bsboomy
909000900L.

990mamb0dbymnEob 3o0m3nbomy,
ABg0s LLEEBEgOM FEamMToMgmMoONL dMdbIbY-
domomm Bgodbgzgmmonb sbomo bLodye-
™70900b sbgMa3z0L o6 sMbydymn Lodysmy-
0900L godmngMmgonb bogammygde. 4 Banab 606,
LagMabggmL, 3Manbobs s MmyMJgmab dngm
3Mb6396300@ab  bobgMdmnzds  goob3g3e0
93M0m30L LOOFML Lodommodgbdhm sboddmMyob
(PACE) 6300an3 @ ©0063bs 93Mmm30L badgmb bb3zs
0990600890600 godmygbgdab syEomgdemoo.

d9Loded0bo®, 93MmM30L  LadgML  Lodom-
am3dgbhm sboddmgab No. 2209 (2018) Mgdm-
™mMyE000 bodo gogbzs 3gbgMmomyma dngzbob
JIRMyd3dmMbogdsb, 3mb3gb3onb 52-5 0y-
banab™? 3mb®Hagbddn, DYoTby3gMMds goy-
Bomb oMbyOYM Zoab3q390L ,000689hg0g090
bobgE8fnMbMOb enoemgnb 3dnm, hooo 39-
hp6390ymax00 04690L bogob390m degmadohgmonb
ohmb dnmgdgon mmbnbdngdgonb F9bodsdnbm-
00 3mb39633000 039600 3hnbi303900106°

3mb39630nb 52-5 dgbann  Lobgmdbogm-
0L 830MEYOYmMYdL, gabgMmomymn dn360L
dmmbmzbob Loxwydzgmdy, ,fFohoognbmb 3o-
63oh89090900 0y hmgmh 39h36390ymRL do-
moen bg0d9033hg0n 8bohg 3mb396300b 09073
090900L 989IB8Yh 0830999068930sL 9ghmzbye
bodohooodn.”

52-9 O0gbaab ©0xmg0q00n 3odmygbady-
oo 0960 993bzgMm. dmaemL, 2005 Bgmb, 3969-
MogmyMmads 8030600 47 B93M LobyMIBoxrmML
dmbombm3s gobdamMhgdgdn ssdnsabab yymy-
000 93Mm3yman  3mb396300L  LogoMoyom
©3MM393900006  ©o3o3dnMgdnm, MmIgmoi
3393d0M©9dms 93Mm3nb LodgML Bg3M bo-
bgmadboxzmgddn 033-0b 396HMIMMn LOELD-
39Mm3m LosggdHML (CIA) LanEYIMM S353900L
396hM900L bogoMoygom sMLYdMOLL. anbndbs
b3gEnomMymMn dmabbgbgdgman, MMIgEnoE godm-
0d0g0@o o0 0MdMEY090L. o3 ImbLYbgOqd0M

12 52-3 Gnbamol ;sbsbdoco, g3mm3nl Lodgmb gabgmo-
Mo 8en3b0l dgLodsdnln Bmombm3zboom, ymzgmo
domamo byendgdizmgmo dbsfg Homamacagbl go-
635ME700L, 0y My gbonom YBMNb3lgMmymBL dolin
dogs Lydsmomamo 3Mb33xb3n0l EgdNMIdsMS LfMY-

mage gobbmMzngmgosl.

9306 dgbbmMady



118

#23, Lgdngddgéo, 2022

9306 dgbbmMady

0omomn dOsMONM ©EaNbs, Mmd CIA-L
m39MaH07M0 3939000 396hHMgdn sMLYOMO-
o 3mmMMbBgmby o MYdnbgmdn. 39939© bLo-
30Mmodgbdmm oboddMYsed dnomm MddYbndy
M9dM@YE0NS 08 LognMbMsb v3ze3dnMygd0m.

dbmome Lod 890mbzg30d0 0gbs godmyg-
690yman 52-9 dgbano 3mbzMgbhy dmboboy
LobgMABboBMLbMD dndaMmmgdedn: 1999 Bgmb
Mybgmob @ggmagnab dogm Aghbgmdo 3mb-
3963000 ©0mM9d90aLb JgbMmymgdolb com-
00%9; 2002 6gmb AmEm3sb Myb3ndamngsdn
3mmohngnmo dambhoob Mggobhmognob dghg-
M9doLMSb ©o3e3dnMmadnm, 893M9daby o Bo-
60x39LbHoENg00Lb Jgbobgd Babgdab omMm3g-
300 godm; 2015 Bgmb 8dgMdongs60L TndoMma.
omem 8990b3930d0, 3g9bgMmomyMmads 3030609
dmombmzge gobdoMm®gdgo0 g93Mm3ymn Lobods-
Mmomb bLodmmm goobyzghomgdab smb-
MY9g0oLMeb Eo3zezdnMgdam Logddgdg nmgem
000000m30 8d9MdanEs60L B0boom3aa,° Mm-
dgmo gbgomEs dmmadnggmo m3mdognab
39dH0300(HNL P3obMBM ©3039000.

bAbIMBBNB(M 3MHAIMN39

93Mm30b LadgML dobdModom, AMozomMTd
93940600 godmogbomo bLogebggdm dgmadsmg-
Mmoo, Mooy dngoumm P3My39abhm mmbabdo-
90900 COVID-19 366@9300b @odmg3nb 30dbno.
0050LmMob, 093MT0 LobgmBBagMad Mmoz0 d903030
obgmo 650050L Foadnbogeb. smds bobgm-
360mad (bogoMmzgmm, gbhmbgomn, bmdbgmo,
Mydnbgmn, dmmom3zs, mah3ns, AMommym
00390mb0ny, smdsbgmn, LyMdgMmn s LB Bo-
Mm0bm) godmnygbs 3mb3963300056 gosbzgznb
dgbodmydamos COVID 19-0b gozmEgmadab boe-
gamnbab godm.

3Mb396300@sb gowabzgzs dggbm sMmagmm
IRMI0sL, dom dmMmab, Me30LYBRMyd0L JRMI-
osb (@9-5 Bybann), Lsgdnb LodsmmmNsbo
bogsmm gsbboamznb yxRmydsL (3g-6 dybann);
30Mon 3bmzmadnlb opgmmonb Jamgosb
(89-8 dybann), Mgamognym Jg93M9090380 dmbs-
Bomgmodnbs o Mgmagnyman Bgbgdob smbMmy-

13 0amasm dsdsem3n sBgmdsnxsbol fnbssmdcogs (llgar
Mammadov v. Azerbaijan), gobsgboa 15172/13,
2014 Henols 13 mg@madogmo.

agonb 3mgodsb (89-9 dybwn), 89-10 dbwo
(3odmba®znb 0s30byxaNgds), 893Mg00Ls ©
85603390ho30g00L JBmMydsL (@9-11 dybmo),
909mb3mab  Ms30bRMgdsL  (Bg-4 mJganb
89-2 dybo).

Mol d99bgds 3000900, yzgms Lbobgmadbo-
xamd, Mmdgmdsy godmoygbs Fowobzgzanb
I3mMy0s, nbxammMadsEns Logebgzgdm damadsmg-
monb godmEbagdobs @ godHoMydymo mm-
600d0ng0900L dgbobgd BoMoanbs M3B96nag
©mqdn. gadmbagmobno AM@ommgm dozgom-
60o, MMIgdo3 sbgmo Tghymonbgds 2 330-
Mob 03305690000 BoMoanbs. 36mMdabM3NL,
Loq39%g LodgMIBymn gogMmmnobgdyman Lodg-
amb 60600033, 3MTNLNLD bodasLANM om-
60369, MM LLBM3N360 3o LOgbagdM dam-
00M9gmoOnb godmEbomadsbs o dghymodnbgdob
dmMob goydomommgogmo nym.

0mMbyoMOL mgganhndyman dg30mbzgon — Am-
03o3L oy oMy BoMmEagboma dghymodnbydgdo
LogdamMab o LLVOYMYOYE BNDYBYOL 0Tab
©3LOELHYMYOMOE, MMD goobzgze BoMIm-
303960s 9930MYOIM s 3MMIMMEYM MmM-
600d0ngoob 306@gdnnm Zodmbzggmo bLodnd-
Mmgdab gomzsmabbnbgdom. dghymdnbgdgdab
909(habmos 9xu1Ydbgds Abmamam 536sE30L
mMaabndoEnob 2020 Banob 11 doMmBob ©g3mo-
Mo30ob o ombndbogl, MMA3 Tomgdymn ¢mm-
Bobdngogdn dyEnmgogmas 30Mybob goszmEg-
mgonb dgboAgmgomo@, Mo dgbodems of
03mAbaL LogdamMabo EoLOOYMYds gowabg]g-
300 gobodoMMNMyOML .

©o 0mmmb, 030L gom3zasmabBnbgdom, MM
3mb396300b 89-8, 89-9, 89-10, 39-11 dgbangdn ©o
1-9m0 ©@odo®gdomn mgonb 1-gmn dgbmon oM
BoMIMoagblL sdbmMmmMyBYM JRMmydgoL, 8603-
369mm30600 oaNbogb — M3E9bo® oy@En-
mgogma aym 58 Iybmgdnsb gowebzgzs 99-
15 @gbenb 3990600300 godmygbgdnm. 3booy,
999mbLgbgdyma  3mb3gb3nnb  ©HOYMYd00
0mM30mnbB069gOL aEIM IRMYd90d0 AMg30L
d9LodmydMOsL, my babgdge 3sbmbogMmgoab,
9ENModMMOnLY s 3MHmM3MMENYMMOnb 3M0-
Hh9M0789060. bozoMoyEME, bobodsMmmm, 3oM-
390 M0gdn, gobabamogb Lobgdgs my oMo od
I3mMy090d0 AsMgz0ob Lododhom gomMgdmaydgodo.

14 LodgMdbgon 390M0sbg01MO
§0boomBcoga, § 158.

bodgxzmUbs
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©agonmn 3sbybob 890mbgzg30d0, dgbodmms
LobodoMmEMMA oME 30 gobobommb 99-15 0y-
banoob gowobzgzob mggodndymmos. sdMmo-
300, Lobodomommm gobogMdmolb gowabzgznb
doMmomdm3ngmgdab dgdmbagdsL, my 8900my-
©a30 mmbnbdng0900n 3fM ngbgds godomMmmydy-
oo ©99mbbybgo M 3 boggbyMmosba Habhno.

ddo®@I3300 Me3MIBICN(N

JBMI6Jb60b a0dom0)
— 3mbggbonob 39-2 dbmo (bogmizbemob
B Jo0)

bogmibmab yxmgds 3Mb3gbENnm oEN
9fmm-9M0 36sdgbhyM gxmagdss. 3mb3qb630-
n0b 099-15 dgbaab Mmobobdo, 89-2 dgbenob 3o-
MEOIOYMI0J000sb Fosb3d3s ©sY83909MN..

dnybogmazs® ndaby, MMA 363MogmMmMdNb
IRMmMads ofm BoMImoagbb g3mm3ymn 3mb-
39630000 OEIM JRWYOLL, 3MB396E0NL 89-2
o 39-8 dgbmgdo domog bgmdgdzzmgm dbo-
M990L 5300MYdL 3MBDohnyM FomMExOYxOSL
70M9639mymb 556o330L LgdbhmMmMab Bye-
0b9039mmMos Lomsbsm MYgYIMLENgoaL To-
®900bL gdnm.”® 89-2 Igbannb J390 obY39 b3wadS
LOMYOENY, LoOE IEEaNbEdy, MmMAD bymndyd-
33Mgmo LobgmMABoymML bygmobyBMgdaL MmM-
3o6mgd0n boxmMmmbydo 03wY096 d3@B0060L bLo-
gmM3bmgb FobIMMgmMMdaLb ©oE30%9 Pomab
0gd00m, 80806 MmEgbog 000 0300ML oM EY-
09y, F963MMgMMOnL ©o33e bgmdnbeb-
30m00 gogboom dmbabmgmonbm3znb.’®

mM  godmbogmab dgdmbzgzsdn, LOLLDS-
Mommd  ©ooEanbs bobgmdbogm 3obybob-
03900mos LOdgENENbm dMaLLbymMgdalb dnd-
Bmgomnb §8909090L0 o JIMJTgEMOg0mM b
©y393d0Mg00m: 30M39mn, MmEs 353096¢H0bL
bogmgbeg 389369090 smdMAbEs LogMm-
onbob 606089 goonmgogm LBdgENENbM ELb-
00M905%9 y9Mob mJdnb godm;” dgmMy, MMES
Lod9ENENBM  EobBgLYOYM0q0dn  sMbLyOMO

15 35boamg3s dnamagsmamal foboosmdwgag (Vasileva v.
Bulgaria), gobsgbocn 23796/10, 17 March 2016, § 63.

16 3303mbo  oymmgdgool  Hobosmdgg (Cyprus v.
Turkey), gsbsbocon, 25781/94, 2001 §emals 10 8snbsn,
§ 219.

17 0930900 d96@&mM3n o 07306 dgb&nM3n oimMdgonl
§0boomBga (Mehmet Sentlirk and Bekir Sentirk v.
Turkey), gobogbaocn 13423/09, 2013 §emab 9 s3Mogna,
§ 80.

LobhHgdgMmo s LEHMYIHIMYM0 boM3zgBg0NL
3o0m 3030906(HL BogMm3o gooyagdgm bodg-
©0Enbm  939MbommMdsdy bgmdnbobzmdm-
00L 3x3mMydy, MMEs bgmobyxrmydsd nzmEs ob
3600 bEMEbMES 03 M0blnLb dgbobgd o oMo-
®R9M0 goozgos o0 3oL sIMbaxrbzMgmMe.'®

3006098000 godmb3gymo 863039 300m0Mg-
00b gom3z30mnbBnbydnm, MboE 96nMgds vMoy-
M010 0330860, sMLydnMaE 3608369MmMmM38600
bgmobygmgosd  PYoMYb3gmymb  556sE30L
M933ms30900L  9BIJH03b0 sbMYWMYOs o
LodgNENbm AMALobyMxdab Mobodomn bgm-
000b063MIAMOY, gobbggMMgdnm 08 vEVdN.-
6900bsmM300L, 30Lo3 gbognMmMyds FoOYYd]-
@0 LdgENENEM EobdoMyde.

— 3mb3zgbzoob 39-5 dpbmo
(030LEgb0bO O JhogyMHmbmgdob
IBEJO0)

bog8980 963mMbo 83909mM0bL 606soI©Y3.”
39693bogdgmon, MMIJMOE 933 IOIMO
nym doboo, Bogmomgos, MMA 030 0Mabgde-
ymxammono 046s Loozodymamdn dmms3by-
0o 9oL 89033, M@ bggbmdmogn 3ozdnmMab
3909350 3060700 Lb3s 3o3L doabom.

0mb0dbym Logddgdg godmbobn ooby3z9-
Hhomgodsdn, ,,00699309M ©O033IOSMS Fo3-
MEaMg00Lb 003000 sbognmMydME* 3nMmo
©a33(hndMadab  306mbngMgdob  dgboxzobyo-
™y, LabadoMMA Esbgby d90yan d600-
3bgmm3zsbn gmohgMmoydgodon:

...ohob 0y oho 060993079h 000300900010 3o-
3h3g0900 bobngscm bLodMEoemygdnb Fo6dhmy-
0moOnby o JLogghmbmgodnbomzgnb, shab 0y oho
00069030h90700 3n0hob 0308ndhgdy 339600-
36900 003900900 003909000 3o3h390900b Mo-
30006 oboEN0g0O0vE, N8 8nd9B0m, hmad bo309000
d396hn ombnbdngdgdn ngbs gobbnoyon oo dn-
69900 ohobogdohnboe bodmgoemgdhngn nbBg-
habob eoboEo3zve.

LobLdoMEMA 963mMmBL bogddgd0 89-5 0y-

banab 30M39mn 6360M0L EOMM3]30 ISRN-
6o n80L Loxyxdzgmdy, MMA gobdzgboadaab

18 somgmy  oMmgdgoal  Hoboomdgs  (Aydogdu
v. Turkey), gobsgbscon 40468/09, 2016 femals 30
5330L&m, § 79.

19 963mMmbo 9370900l HoboomBga  (Enhorn v
Sweden), gobssboo 56529/00, 2005 femals 25 no-
635Mo0.
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ndymadomn 0dmmoEns of BoMIMo©agbe
13009090 mbabdngdsb dab dngm dobob
30M700L 3o3MEgmM9dnb 1030006 sbognmgod-
Mo, 3000006 Bozmgdo d303M0 mmbAbL-
dng0g60 oME 30 gobbomymo. Loggmobbdms
03M9m3g ob goMgdmgds, MmMA ngn LLIZYMOL-
oM ©obqLgoM0sdn  9M3bxdoYMBMMONM
03ymxzg0mEs 1 6anobs o 6 M30L gobdogzmm-
0000. 97906 godmdnbamyg, d3ggmnb bymo-
LYIRMWYOD LOBIMMNMNIBO® 39M 0SMIBLY
300M3L0L go3zmMEgmadnb d9hgMads @ dmahng-
600 0030L9RMMYd0L JBWydL.

39MabMmnbolb Mggndo, 3mb3zgb3nob 89-5
0ybmalb 00969000006 godmdnbomy, nb393L
0M39M00 0a30060L ,3030b8Mad0L dM339-
000L" dobgoNn MO30LBMYONL 333900 F9LVdS-
90bmdsdn 0946900 93Mm3ymo LabodsMmb
3MagH030LmMb MY: Mo30byBMYdAL dM33900
dgLo0ddNbMOBTNS gMmzbym badmmEgbm Jo-
bmb0®gdmMmMOsLMb; Me30LYRMYdaL vmM339-
0 Jd9%yymos Mmdn; ma30LYRMIONL
0M33900 9dbobyMmgos mggohndym T0dsbL,
39MdmE, 06839g309M0 E330J0900b Fo3M37-
mg0o0b 3M93963000.

- 3mb3zgbonob 89-6 dgbemo (boddob
boduMmmoobo gabbogmgolb yg3emgdo)l

3ofM@o 03 dgdmbzaznbs, MMEo oMLYOMOL
Logedmbogmobm gomMgdmagdgdn, Loagdaob bLogs-
Mm gobbomsznb yxmgos BoMIMoagbl 09-6
dgbamom gomzamabBnbgdym JxRmydsb dnbo-
090 9M0 0bLHb630000.2°

3069000b 909390 LbEMTdMS bLogommm-
00 39dmyymng, ndob godm, MmA3 oM dmbogb
300M7L0L gogzmMEgmads. 3MmEqbob dmbobogmy
30M900, 0MoMEdymgdn, 89nnb BoMmdmas-
396900, doMmoos d90mb3n390680, @abhe-
63ngMmn Babnm gMm3906006 Logdgmo gobban-
3000. 08 d90mb393000, @obHsBENYM0 Aommznb
3o0mygbqdy godommmgdymn 0dbgds nd dgo-
mbzq30dn, MmEs gobLobzgmob IyBWYdg00
30093350IMo® 016900 LIEYMN.”

20 mybs3zsmon 333gm0b §nbossmdwga (Lundevall v.
Sweden), gobsgban 38629/97, 2002 §amals 12 6mg-
dogmo.

21 domhgamm 30mms n@omonl fobssmdgg (Marcello
Viola v. Italy), gobsgbogn 45106/04, 2007 §amals 5 0o-
630M0.

- 3mb6376300bL 89-8 dbemo (3oMowo
o m3obyMmo 3bmgMgdolb oagemmadob
IBgdO)

30Mon 3bmamMydnb ©ogymmonb yxrmMI-
00b d90503969m0 bobnamns GndozxMo, BQLo-
Jmanmagnymo o dmmamymn bgandggbgdammods,
MmImob gmm-gmomo 3m33mbgbdhne FobwoEze
©o bLOOgENENbm d39MbBommobs. LadgENENbmM
039MbsmM0Osdg mMo30byxBOM0 o nbymMMTn-
M9dymn mobbdmds BomMAmMowagblb gMmo-gfmm
906038369mm3069L LOZNMbL LoLLBSMMETML
3M939096¢hHnm bodommamadn.

bogdg 3mobbo ogMmNsbgdymn bLsdgxumb
606000393 9bgdms LodgEoEnbm 3gMmbm-
Bomab 309M ©yob Mmebbdmodab gomgdy dnbo
d9dmyymo dgboadmgdmmodgdnb ddmby d30-
mob dndomm bLodgE0ENbm 3MmEgEYMOL go-
BbmmE0gmadsL (Ensdmmanbob dnomgodsb). o0
boddg80 Lobodsmommb Babodg FobLobom-
39m bL3NMbL BoMIMOEE)bms Medgbo® Bo-
Mm09dmM0 aym LO3JENENEM OBILYOYMYdAL
3oabyzghomgds, Lodgognbm 3MmEgEYM
3obgbmmEngmadnbs  8d30My,  Md30LYFIMN
@ 0bgmMmanMmydymn  0sbbdmdnb Fomgdy.
93Mm3gmads LobodoMmmnmMmMd EssEanbs, MmD
LobgMABoxm MMEsbMadoL owsbyzghnmgds
939mM909mym 3obaEbogdaab oMo Asbog)o-
M90gm 339MbommOsd) sMm3930s 3Mb3qb3n-
nb 99-8 dgbmbL.2

2021 6anab 8 s3Mab, 93Mm3ands bobods-
Mmommd godmathobo ghm-gmma 3603369mm-
3060 gooby3gdhnamgds bLogddgdy 303M0A3s O
bbzgdn Agbgmab Mab3YdMN30Lb B60bsoMBI3,
MmdgmoE d99b900 003839000 Lo3emMEYdM
30930603000.2

08 Logdgdo @obdbowgdmagdn Aompbyhb,
Mmd 0533300 dMOMYgdobm30L FoMNINL Eo-
30bMgds o Fomm3znb 00333900L bLOOS3T3M
00mdn 90Mg05dg gomab gds, bozsmEdyM
3093060300L dgLobgd 306mMbaLANgMO oM EY-
0m900b dg73LMEgdMMONL godm, sMM3930
93Mm3yao 3mb396300L 39-8 Agbb.

dmadhnzgbgo0 s3bondb96, MMT Logomy-

22 3mablo gogmmnobldynmaoa Lbedgxml Hnbossmdgs
(Glass v. UK), gsbogbocon 61827/00, 2004 §amols 9 ds-
Mo, §70.

23 303M0h3s s Lb3gdn hgbgoals Mgbdydmazal Hobo-
om873, dobsbown 37621/13, 2021 §emals 8 s3Mo-
mo.



#23, september, 2022

121

09mMm 33093060300 ©PLLOYMYOMIE DMYES-
3000 Loggmomo FBIMMgMOab dgbobgd go-
©a6y39homgdob domgdnb o3hHmMmbm3nymmonb
7IRmMY05L. 00383900L ATMOMYON JHNMYdEbIb,
MmM3 L3 EYOYMM 3043060300 EOYLYOYMYO-
Mo VM3 Ma30byRsmn 3sb3znmaMmgdnb
JIB™MIdsbs o ddMOMYd0L JBMdsb PBoMyb3g-
oymb d3n0ggonb smdMmEs baggmamo bobonbob,
9mBs3LOLY s AMLBMYddNL Tgbodsdnba. o3
3yombom, 3obdEbogomgob dnshbmom, MmAT do-
3830L Loy39mMabm 0bhgMabo, 3nM3gen Mngdo,
99mdmgonb dngm nbs d9x3sbgdymaym o byg-
mobyxzmgdob AsMgze dbmonmo J30MILLE
0d900b393080 3600 ymaznmaym 69000sMm7mO.

LobLBMOMMA gobdoMmo, MMI LoZomEI-
09™mm 3093068309, MMaMME 9M3b7dsyMmaM-
onoma Lod9gENENbMm AsMgzs, BoMIMOEagbs
30Mon 3bmamgdnl @oEgmmmMonb JBMyds-
do Aomgzob.

Mol 999bg90s 30943060300L 306MBOLANgM
30ME907mMadsL, LobodsMmmmmad gobdomeys,
Mmd dgbodsdabo 306MBAyOMMONL T0BobNy,
030006900L VB3 0300 Y0900b3sb, MMD-
myodnE3 dgndmgds bgMomdYM boyMmbgLb Bo-
MIMoanbmgb F068Mmgmmdnbmznb. gb gbgds
MmmgmmE 8001, 3063 9939009g00Myds dqLodo-
90b 30930603000, 8b739 Bom, 30boE 3093nbs
oM 30900 o 3Mnb oYE39wa. gb dndobn 89-
qL30d900 F363MMYMMONL EE30LY O bbgn-
Lo PIBRWMY0g00Lby 8 M130LYIBRWMY0g00L Eo-
330L 30dbYyOL.

099ob godmadwnbomg, 939y690L g930LMY-
000 30MEYOYMds 0bgmadm3zebgemb bo-
38300 LOY3g0gbm nbHoMabydom yzgms 0d
3o0by3ghnmgdob  Tomgdabsol, MmIMIo0s
393m9bob obEgbL 0033300 FoOIMMGEMdL-
Lo o gobznmaMgdady. MmgbyeE Logddg gbg-
00 03760%0300L, 30060 P6S nymb 6533300
o330 8dn39 o35m9090600bv3sb. yIM3mMaL
090mb3zg3edn gb dnombBy30 003339000 bLOZO-
mEomm 30930653000, 3003 sbgmn d3xM-
Bommods oM dgydmng, nM0dsE Mol EoEM0
3903900 3300909000300, MMEaLLE Tom
390mMydy3ds3090sm 5MayMo ndybohgho.

990mbLgbgdym o bbgs 3009H900b Tby-

24 Lbmamadsbobo 13Monbol §abosomdwyg (Solomakh-
in v. Ukraine), 3sbsgbscon 24429/03, 2012 §anol 15
doBo, § 33.

39mmodadn 90000  93Mm3ymads  Lobode-
M0MMI odanbs, MMA LozomMEydYMM 307-
30bsgns oM sMM393s 3nMon 3bmzmMydab
©OEI™MMONL 3xmMydsb.

- 3mb63g6300b 39-9 o 39-11 Agbemgdo

(ramogoobo o dgatgdob yazemgdo)
990mbLyBgdgmMn JRMYdgo0 oM oMb vo-

bmeyhMo. 93Mm3ymo 3mbB3gbEns Bammo

30390L 00 IxumYdg06dn AoMy3zob FoM3z9gmo
30Mmog00m. dH303300L @B30Mmn  930bMNY

dm3sbybg LobygWBBoyML, MMIgMdoE b
©oobodYoOIMb o0 P®mMYdg0dn AoMg3znlb do-
ModMIngMoo.

3mb3Mgbhymon mmbobdngdolb 3MmM3mMEnY-
mmonb d9x3sbg00LSL Lobsdsmmmmm Tbjg3g-
mmosdn dn00mgoL sMLdMOL My sMo bLLbY-
oo 00%60L dombyzob bb3zs senhgMmbohnyano
Lodgomgds o6 LOdyomgdgon. LobodsMmmmm
d90330LgdL,  F900mMywo3n0  mbobdngdgodo
oMnb 0y oM ,,0m9333hYM0" o ,bogzdomMnban.”
3Mm3mmEnymmonb  dgxsbgodnobob 3600369-
mm3sb0 gaghmmns, sbY3g, 990030 M-
6obdngdg00L gMbhmmmab gxagdbhamMo bobhg-
90b sMbgOmMOoo.

0MogMmMABs LobgmMabogymad s3Mdomy LdM-
3omMmgoMn30 893M9d900, Mams Ma30©ab ngdbgL
d30mMad MmN 30M3L0bL gozmMEzgmgds. b MBAL-
dng0900 d3moEagL, bb3zgob dmMmab, MymngnyM
d93Mg0900L, 3manahnzgm og3ngdlL, 3mbiagMig-
oL, b3mMH Y MMbobdngdgoL s Lbgs. sbgmo
09%07303900L gohoMmgos, Toman dMOSIM-
0001, 6BoMIMaEEgbL 3Mm3mmEnym mbabdng-
0oL, Moasb ngn 30B6s nbobogb gdmamadn-
3 badMsEMYOsdn F363MMYMmMONDL, bb3oms

JIRM0500Ls s M30LYBRMY0500L E3L.

- 3mbggbzoob 39-10 dpbmo (godmbonzolb
mo30bx3EMgdY)

09005body0mMy0900 8603369MM356 MMMDL
obMmMydgb  Covid-19-006  ©o30330Mgdym0
nbxymMMIs30900L Zo3MEgmadsdn. d3s3MM-
Mo, 3MddYLHN NbBMMBdEN0L FogMEgmy-
00b 39306 s3nmgdab d0dbom, DmangMmo
Lobgmadbogm ndymgdymn gobEs FoIOas
3Mb3Mmgbymo 6sdngndn, MadoE F9dDMYOS go-
dmbohznb mo30byBMyds o nbxymMmIsEnab
393M39Mg00L JBm9yds (Bogomoms, bmdbg-

9306 dgbbmMady
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00). s06036ymo sAZ6L 30Mb3sL: 8385yma3n-
mgyob 0y oMo @odmboh3ab mo30bLYRMYOAL
390bom ©oaabnmo d9dmywm3900 3MmMIM-
ME0ymmonbs s 9EnmMadmmonb 3Mohgmon-
90900, MmgmMmE 93ob dmombmzgb 3mb3zg630nL
09-10 dgbganob 39-2 3969 0.

Jo3ms, MmM3 sbgmn 9dMY3500L bgLY-
00L d90mbgn3edn, LobodsMmmmm godmnygbgdL
J9x30L900L  33o3M LHIbELMEL. dogbyozs
030Lo, MM bohyznb M30LIBRMYONL DMZngMMN
ob3g9h0 dgbadagdgmns 8909MYEMUL, o0 JBMI-
00L dmogzemo dnMm3n Y6 aMAgL J33mMgmn
© 96@s 0ymb oEyma. babsdsMmommb dgaxe-
Lgo0m, LBE63adM BEgMIamgmobdnb MmMbYE 30
bgmobyBmgonb Yy3gms 93IMmmos bws gabe-
byMydmEab ©gdmzMohnymn mnmyodymadgonl
333350 o oMo 0L F90MYE30L.2

— 3mb3gboob 89-4 odomgdomo mddob
dg-2 dpbmo ([@0dmbzmob mogobyoemgdo)

3069000b F993o®, sMogMmmds bLobgm-
0603md 990y 9ndmbzme. dg0dmy@s bog-
Moodmmobm dmgdogmmos, dom dmMab ygbm
939460L dmdomodgqgdab J39yobsda dgambgmo.

3mmmboznmybob 306qdnob 3mbhggLbHdn,
3mb3963n0ob  bygmdgdzzmomads  Lobgmadbo-
®mMy0ds 9608369mm3b60@ gonmzomabBnbgL
LadMBaMYdMN3n  F36BMMgMMONL  8E30L
nbhgMagbo, MMIgIMISE 9©e3056900L Bo@os-
©30mM700bo @o AMagdoYMMONL Mo30LYRMIONL
09903030 gobodnmmods. MmammE o0 dgbmab
09-3 3369d®8oo donmomgodymo, 090dmb3mab
00300730009 J9dmyE3e dgbodmydgmMnNy
©369LaL, ™y gL F9VDMY3s Fom3omnbBnbg-
0mMno 306mMbnm o v3E0MYdgmMNs EIM3Mo-
hogm LOdMAsEMYdadn myaahndymn dadHAL
00bomBg300.

3M939096hgm LodoMmmomdn, g3MmM3IYm-
00 LoLOdMMMT sM3gMMEdaL Zoynbze bodo,
Mmd J0dmb3zmob mo30LYBRMYONL T9dMYE-
39, MMmgmMnz Mol LogaMebdHnbm J9dMYE3.,
7600 aymb omMmmgdnmn mmbabdngods, Mmdg-
0@ 960 d96yab 8odnbzg, MmgmMa 3o sdab
dgbodmydmos 0gb6g0s. dgbodmmy, 88335M0
0900070030 ombobdngdnb bobgMmdmngzo® go-
0mygbgdo sMadmm3mMmEnymon smdmhbogb my

25 09309® 35Lob sem@obo omMmJgoal Hobsomdwyg
(Mehmet Hasan Altan v. Turkey) gobogbocn 13237/17,
2018 fenols 20 dot@o, §210.

00 ombobdngdab d960MAnBgde oM BoMmdmo-

©3960L s30mMY0gM™ s P30YMIL DMISL ang-
30h0dymo 80Bb0bL FoLomBg3.%

©Jabd3by

3mMmbogznmybob 306@ydns gmmodsmyMmao
3Mm0dab0o, Mbog 9gbnMmgds sMogMmmn 3dT0s-
60b bogmibmg o F36IMOgMMOL.

J3996900s ©opym30690m03 Pbos 0dmJay-
©mb 030LomM30L, MMA dgohgmmb 30M7LOL go-
3ME9™MY0s. ©3833J0sLMob dMdmmab bhMo-
9300, bbggdb dmMab, IMoEo3L 3930960H900L
HhabHoMgdob, onbxnznMgdyman 39309bMHIg-
00b 3mbhogd®adnb 33mazsb, ImadeymMmdab
39909350, IMJomagdggonob ndmmoznol, Mg
063930 3mbLAHNHYEO0MS O dEFN3BNb JB3Mg-
0000 LogMmadmMmobm ©EmM3Ydgbhgdnm FoMo-
bHMyogmn JRWMY09g00bs s MS30LYBWYOY-
00b 395 my30b.

9Mm3bymon bgmabyxkmgdob bsgdgs ©o-
033oL AMmJomagdggdn dmBsgznbgdgmon -
030009090000306, dom  dmMab, bogsebggom
0gmadomgmdal godmEbomgdolb gdom. sdab
00bgo30, LabgMAboymydds oM b Bo-
©333900Mmb6 Bomgmo bodo. bogebggom Togm-
0oMgmody, MmAgmoEg bagmombgb 34dbob gMmab
bogmEbmgL, oM Pbws BobEaL YBWYOYO-
do 0300m6903M0 AoMgzob LodsdN. bLogebag-
om damdomgmonb @Mmmbog 30, 67d0b3ngMo
mmbobdngds 3bos 9dbobymMgdmoab gdmg-
Mmohngmon BabMmognbs o moMydymgdgoab,
000000060L0 Jx™Mgo9d0bs @O 0Mo30bLYRMYd]-
00bL 1(33L.

dgmmg dbMng, sMbLbyOMOL bgmobyBM9dNL
9096 LOgebggdmM dEaMAdMgMdN dMMMAHOE Fo-
9my9b6900b o BMZoO, s®adnabab yxmg-
0000 dM33MM3MMENYMo® d90Mw30L boggM-
obg. 00 3gmboo 3603369mm35600 93MM3ymn
LoLITIMNEMD LdYEOTby3gmM MM, MY-
939, MmgmME D99mo ngbs gobbomymon, domg-
ogamn  mbobdngogdnlb 003096 HoENs0w®Y
o 09Lo0sd0bN LohAngzMabL g3mMm3y LobLLDo-
Mmommdn BoMmEagbodmyg, LobLodoMmmmm ob-
bOHMOIHIMo 39M Tgox3L70L godoMydymo
mmbnbdngdnb 3obmbngmgdob.

d9Lo0sdnbo, 0MLYOMOL LOgebagdm dam-

26 3n0dmsn MyLgool Hobssmdga (KUIMOV v. RUS-
SIA), gobogbocon 32147/04, 2009 §emals 8 s3hagno.
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00Mgmonb  oMobobodoMmmem  Bgoedbgag-
mmonb bbgs LTYogdgdaL godengMmydnb
bognmMmgods. ghm-gMon sbgmn  bLodyomgds
3mb396300bL 52-9 dgbmons, MmAmobL boxyyd3g-
993 93Mm3aL LLdIMbL ggbagMmomymon 3060
JIRMI03dMLbNNS BJEITb3gMMOs goybomb
0MLYO Boob3zg390L, Moms PdMYB3gmym-
30 0gbgb bLogebagdm FEamasmgmodab EMmbL

domgogmo  mmbobdngdgdob  dgLodsdnbmoy
3Mb6396(30000 @oagbom 3MnbEN3n0mob. ©3-
©3dbg39mmdnb  sM3bobodsMmmmm dg9obo-
90900L godmogMmgds y@mm dgho dgnbymob
bgmb ygmgdsms J9d30L dMmMMEBI@ Bo-
dmy96900b 3M33mgqbyMa 3MmMOMYanb goodg-
Mob o 306mMBab 399609bMAOL - 93MM30L LOO-
gmb dmogzomo momgdymgdnb aE3obL.

000 0M3MIBNY:

N

&

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

55305600 YBMIdsMS J3Mm3nmo 3mb3gbisns

55305060L yxB3Madsms g3Mm3nmo 3mb3x6i300l 3nM33cmo sdsBgdnmn mJjdn
Covid 19 xsbgs30l 3Mmabobn, 2022, bygamdobsfzmdns 398 08nmbg: <https://
www.echr.coe.int/Documents/FS_Covid ENG.pdf>

93Mm30L LodFML Lo3sMMST76EM SLdddMInL No. 2209 (2018) MybmeyEns
0an3sm ds>0d>c0om30 SB9M050)>60L fobs3md9a (llgar Mammadov v. Azerbaijan), gobs-
3bsn 15172/13, 2014 Homals 13 mgEmaoghon

35L0aMg3s dYMasMImal Hnbssmdwga (Vasileva v. Bulgaria), 3sbssbogn 23796/10, 17
March 2016

3303Mmbo oyfdaomol Hobosomdga (Cyprus v. Turkey), gobsgbocon, 25781/94, 2001
fomob 10 donbo

0930700 d7b@mM3n s d730M dgbE&M30 oyMmdgomal fobossmdga (Mehmet Sentiirk
and Bekir Sentdirk v. Turkey), gobsbocon 13423/09, 2013 §enob 9 s3Mmoenn

30MamMY MmJgonnl §nbssmBga (Aydogdu v. Turkey), gobogbscon 40468/09, 2016
Pomob 30 v330LEM

963mMmbn 837090l Hobssmdgg (Enhorn v. Sweden), gobsgbagn 56529/00, 2005
Pamab 25 nsb3sfmo

onYbs3zsmo 837gmnl §obsomdega (Lundevall v. Sweden), gobsgbocon 38629/97,
2002 Hamob 12 bmgddgmo

dofmhgamm 30mams 0@omool Hobsomdwyag (Marcello Viola v. Italy), gobsgbscn
45106/04, 2007 §enob 5 nsb3stn

8moblin goghmnsbydnma bsdymlb Hnbossmdga (Glass v. UK), gobsibocon 61827/00,
2004 Hamob 9 doBo

303M0A3s s BB3700 Agbgmals MaLdydmninl Hobossmdega, gobogbown 37621/13,
2021 Homob 8 s3Mogno

LmemBsbnbo N3Msnbob Hnbssmdag (Solomakhin v. Ukraine), 3obsibocon 24429/03,
2012 Homob 15 dofm@o

09307® 30L06 samESbo oygdgool Hoboomdwgs (Mehmet Hasan Altan v. Turkey)
89obo3bocen 13237/17, 2018 Hamals 20 dsm@o

anmagbn ofmasbonnl §obssmBga (Lawless v. Ireland), asbssbogn 332/57, 1960
fPomob 14 bmgdogmo

0sbens 3ogmmnabgdymo bodyBamb Hobssmacoga (Ireland v. the United Kingdom),
89bo3bscen 5310/71, 1978 o

b0y, BmMmM33300, 337007000 s Bngmmsbmydn LodgmMdbgoal Hobssmdga (Den-
mark, Norway, Sweden and the Netherlands v. Greece), 3m8abool s6gsfhndn, 1969 Haamon
A 5 63900 359M05690mamn bd93mb fnbs>0dco9 (A and Others v. the United King-
dom), cngn 3oamads, 2009 famo

0M7603560 o 8530Mancn goghonsbgdnmo LodgxmL Hobssmacga (Brannigan and
McBride v. the United Kingdom), 1993 gamo

©9dnMmn > bB3700 omMmygo0l fnobs>0md9a (Demir and others v. Turkey), gobsgbsn
21380/93, 1998 §emabs 23 LggEg80gMan

85306 ogn3s0 oyfdgomol Hobssmdmga (Sahin Alpay v. Turkey), gobssbogn 16538/17,
2018 Homob 20 n3b0bo

9306 dgbbmMady
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d9Madsb gmMmamasdg, 00M0sb Jomsdody

3MMBALM™O 3IMOA
05393000 MM3MMEB LOLLLNL
BOASMO)LNL BOCMLBMBONL
3MMoJAJoNL 33382A35M()

(36909130 ,Bogmbmgoyto
dogoobo® gedmdzgybgdpmo

bodérmdgodnls dobgozom)

dnMadob gmhamdody

0500mdnl dmons mbons3zganol bybyandfnozm nb6n39mbodE 0l
nmmonyam s bmansanmf d9609M90505 353man&9E 0l
3fmmazgbmMmn

dofnoub Jomodody

03569 x53560030am0l L>690mmdnl cvdnamolbinb bLsbyandfinazm
160390L0G380b 0yMhoonmo 3s3mmGIG0L EMIGMMI6B30

bA3306dM LOMY33BND: gnMd bagygdns, 3mBoEonmo
35L1balidggdmmods, N3sLPbolidggdammdy, Abmamaby3gEmdomo

gmdnmgyds

JoLOMAJN0

6odMmaddn BoMIMEEgbomas mobodgommazg Jommymo bods-
Mmool 393609M900L gMm-gMmno M30mbofnbm BoMIMBsagbmab,
Lagemmzgmmb gommbmanym 39Eb0gMgosms 83009300b 830980~
3MLoL 3MmMEgbmMm gxMod Bodygonsb dngM, bogoMmmzgmmb gngmbm-
x0yM 393609M500mM0 8309300L 3MadymMan ,30nmbmNyMm dngds-
60" 3godmg39yb6907emn 68MMA700L Bnbyznm, bobbaab bodsMmmeab
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3MmModm9dqd0b gnambmagznymo 3gmbom 33mg-
300 0BoNDON.

600MmaAdn gobboyaos obsdsymab, Mm-
3mmE Lodomamab yomymaxab, dabo 3695060L
003969m0 3o(h9ammngonb, gobdMmabn ©obods-
Jmab, MmgmMi moMmgdymgdnmn FomIng-
00b, bobbenobLbsdsmMgdMngzn JMmogmmMdab
0©090L o Laxyydzmab, 6Msmab LadM3MOMN 3o-
Hh93MmM0900Ly o LLdsMmmab sgbomemanymo
3L399H900Lb oembmanymMa bognmbgodn.

3393580  3obLagYMMIOYMO  YIMOE®IOs
©3903m 898093 LognmbgodL:

e LoLbaNNLLLTSMNEMYdMN3n 3obybnbdgno-

mmonb, MmgmMmz mMmdgmndg 3mbiMma-
Hagmo dmzomgmdnbaadn ©sdM3nw9dyY-
™300L o oMy LYONGIHNL dM3aMgMdAL
396bom3zoL, M3 ndemgazs 3mdadnyMn 3o-
LyboLIgxOMMONL NEYNL oxrydbydal dg-
LOIMHOMMOLL;

e 0MomMnby o 13obybnbAggdMMANL, Mm-
3mmE bnbmbndymMn 3690900L 3BMNBL;
©@ob60domob boxydzgmadademg bLods-
Momaob dmgon ogmmonb 3shoammo-
900bL ,49909000b 89050396™MMONLY" o
»,00MMB00s3MIYaMOnL* o bmMEns-
™Mo gombmanob 3ohoammoab ,0Ma-
ob” 6amIMAYBL;

e OMemnb, MmammE i3bngdnzgmabys s bm-
Mdohngmnb 303600y oMLYdYMn Bgbm-
09600 gobbom3zsb dnb LodM3MOM Jo()9-
3mM0g0036  (35bybabAggdmMmos, dabo
3mdahnymo s 63390 Mo sb3gghHgdom;
03009BWY0;

00%9%0 o d90930;

Mom©9bmdmMamods s 130b50MNMdY;
LadsmMEMgoMN30 JMMNGMOMOY;
269mM0Y;

30L9bnbdggdommonb gMmdbmods; bnbwnbo);
©@obodogmolb  bmmAshogma 369000
03900bmznb 4390900b 89000390 MM-
000006, MmgmMmE smbgmommonm dbyY-
omodnb  bAMYJOYMosb 90909000
domomBnbosmdygamonbs” s bLYydO-
99ddHob ,0M3mab” 3ohgammMmngdalb godm-
Hobob o dom Jgxobgdnm, sjbomenm-
3096 30(h93mmMngoo godmEbogdsL,
3obbb3gozgonm ,409w900L dg0s396-
mmonb”  3o0hoammonbogeb, Mmmgmma

9908936900m0 (gbmbgmanmanymn) 3o-
Hh93mM00bLRsb.
60A396900s, MMD 3MMxygbmM ggMed bo-
dYg000Lb dMMA900n gbgds MmammEz bodommmab
R0nmbMB00b DMZe 3MHMOMIdsdngal, obg33,
LadsMmmob doMNMeEN 3oHaMMngdnL BoEM-
bmgnym bognmbgdbog. 99x3sLgdYMNs 3MmMayg-
bmm ggMed 69YqdnsL B3N dDMZoL®, JoM-
090 L¥dsMMNEOL BoEMbMBNNLY S 3gMdM,
Jamogamoa bobbanob bodsmamob gommbmxannb
3963000M9dsd0.

ddba3a™0

ngMmooym  3dg3bngmgdoms  @mgbhmmao,
Jommymo LodoMmnmab Fommbmanab m3zo-
obohnbm BsMIMBoagbgma’, 3MmaggbmMo
a39Msd 609y9000 (1940-2017), 1999 B b bo-
Jommzgmmb gommbmagoygm 993609Mg0sm
030090000 93309303MbNS. 030 vT33939 939M7-
800b 3Mgoymdon (bobgmmBmEydom ,gogmmbm-
g303M dngdsbn), bobHgBsHyMo 8939Yy690@s
LodomoOMab gommbmynab 3MMOMYdg0H)
bonb®gmgbm LHopogobz dob bogmybado
300m939yb6@o smbndbymn 3Mydymab 21 bm-
0960, 3omaob 19-8n godmd39ybgdgmons dnbo,
gomom d93bngMmym mbady dgbmymgoymo,
bod9g3b0gMm dMmagon.

9L 653MmMIg000:

e 3939mM0 ©obodogamal dybgdnb dgbobgod

1 LogdoMmom3gmmb BombmBoYM 37x(3607MJOINS 330-
cg800L 3Mgbnnydol gedmbsmbm3sto gnmod bo-
Jygonsbyg, (2018). ULojommzgemml Bogmbmazanm
0936096070508 93509800 3Mgd07mMO ,Bommbmazny-
Mo dogdsbo”, mdnmabin, nbn3gMLomo, #22, 33. 391.

2 3mmxgbmmo gnmod bogygdns Lydsmomal Boem-
bmxznol 3MMOMY870L odnJads, saMmgm3y, LB3S
3gMomeym 3o8mgdgdls s dMmmadjodo (ab., gn-
M0 bogyg009, ,,0m7d83ceg00L" s ,,J0700900L" obs-
Bomemdal 3hmdmyds Lobbemal Ladshomol i30-
anmbmaznols Babgzno /ogmab@on, 2017, #3; gnMmsd
65%Yg0ns, baenm3bg0nLy s Lydsmmmals sbsgnman-
1Mo 6086300l BgLobgd / 3Mmas. gn3n nbf30M37emals
70-3 Hamobons3znbodn  dndm3bogmo  Lsoydogmgm
3My01mon, md., 1996; gnMmsd bogygdns, dsforgnmoon-
LS O YISMNMMONL C¥boBsMEmMdNL Bmanghamo
dgomemmmaoyio Lazombo Lobbemol Ladsmomal
006900300, 5MNABLSX YOS S 3obmbn, 2017, #2;
89Mo0 b6o3ygon, Lobbemal Lsdsorgmals bogsbo, mo.,
1997; anfMod bogygons, dMmaman, MmamMg bmEosemy-
Mo Boembmaznnl 3o@&gammans, 0., 2001 s Lb3s).
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(,30mmbmgnyMo dngdsbn’, 1999, #3);
3obybabAggdMMdaL 3odmgammnnlb gob-
LOdM3MAL LoznMbabsM30b (,z30MMbM-
g30M0 dngdsban®, 2000, #4);

oMman, MmgmME BommbmBoymo 3o-
hagmMos  (,30mmbmggoymo  dogdsbn,
2001, #5);

bmgoomymao bmmAnb LoBMOLAL bogn-
0babosmznb (,30mmbmgnyMo dngdsbn®,
2002, #6);

dommmdnabgds, MmammE gnmmbman-
1m0 39h9ammos (,30mmbmaoymo dog-
0360 2004, #8);

LodommMab gommbmxnab dgbodmyo-
amonb bsznMbobLM30L (,z0MMbMNY-
M0 dngdsbn®, 2005, #9);

330d30ob 9gomen bsdsmmsmdn (,30-
anmbmaznyMo dngdsbn”, 2006, #10);
3obvMmobn obodoyman, MmgmME dbm-
gmIbyEzgmmonmn 3emdnmyds (,30-
anmbmaznyMo dngdsba®, 2007, #11);
Ladsmob oembmBnab 3ohgammo-
senymao bobhgdob Lagnmbobmzab (,930-
ambmgnyMo dngdsbo®, 2008, #12);
nbOmMoob Gommbmxyns ©o  bods-
MHomob gommbmans (,30mmbmaoymo
dngosbn®, 2009, #13);

©IMbhymMn mman3s o LodoMmomyod-
M0g30n bogmEnb 3Mmomgds bobbmab Ls-
dsmmomdn (,30mmbmanymno dogdsbn,
2010, #14);

©o60ds79mnb 369000L 3odhgamMogyana bo-
%yd3mgyon (,z0mmbmgnymo dngdsbo®,
2011, #15);

0Mamab 3oMoammos Labad®3mMmM 350)9-
3mM0gdob bobhgdsdo (,B0MbMBYM0
dngosbn, 2012, #16);

LadoMmomgdMmngn IMMNgMoMdy, Mmgm-
M3 LodsMNMOL BoMbMBNOL 3odhgam-
M0s (,30mmbmagnyMmo dogdsbn’, 2013, #17);
q4090900L 3d90000396mmMdabs o To-
MoOMBb0bs3mdggmdnl  ebsxsMmom-
00b 3MmMomMyds bobbmab bLodsMmomab
396mb0gdmmosdn  (,30mmbmaoymo
dng0s60", 2014, #18);

»8000030M9L" MY oM 0gMabHo Gogm-
bmgnsdn? (,30mmbmagoymo dngdsbn®,
2015, #19);

e Lodommomn MmamMmE dmMmomaby o
3mmohnznb 39380M0b gmmds (,30mm-
bmgoyMo dogdsboa’, 2016, #20);

e ,doMmmogmo bodommmab" nge bygmm-
36900b0 o LodoMmomab dndoMmmgdab
d0bg3000 (,z30mmbmgnymo dogdsbn,

2017, #21).
3Mmazgbmm gnmod b6sgygoosb 8ogm ,x30-
mmbmxnym  dngdebdn”  3odmd3zgybgdymao

dmmadgodn, MMAImMgdnz LadsMmmmab goenmMmbm-
g300b 3MmdMgdshngab gbg0s, 3oMmdnms LLD
539890 dgndmyos ©a3Ymon:

30M39m™ 3391300 d90dmgds 3o359MMNNbMM
dmmadgdn, MHMIMmMadn3 LadsMmnmab gnenmbm-
3300b Omgo 3Mmomgdodngsb gbgds - ,bo-
domomob gommbmanab dgbodmydemmonb
bognmbobozab” (,30nmbMgyMa  dngodsbn®,
2005, #9), ,%0J300b dg00meo bLodoMmmomIon*
(2006, # 10), ,bdd3MOIMOL GoEMbMmNab 3oh3-
ammosmymo bobhgdob bognmbabmzab (,530-
anmbmgnyMo dngdsbn“, 2008, #12), ,,0b@mMoab
a00mbmagns ©d boddsmomob Bommbmans”
(,30mmbmgoymo dogdsbn®, 2009, #13), ,go0d-
30MEL" 0y oMo 0 Mabdn BommbMmgnadn?“
(,30mmbmgoymo dngdsbn®, 2015, #19); "dsMmo-
mo bodoMmomab" ngs bgmmzbgdabs o bo-
doMmmab 3ndsMmyxdnb dnbyz0m* (,30mMm-
bmgnyMmo dngdsba*, 2017, #21).

99mMg 3398330 gogMmmnsbgds dMmAgo0,
MmImg0dnE ©odyds3907mas bodsmmmanb do-
MomoEo 3ohggmmngdn gommbmanymo Mm3s-
mbodMNbom, 3gMdme - ,,bmEnomymo 6mMmAnbL
LABMOLOL bozombabom3zab” (,30mmbmaoyMo
dngodasbn®, 2002, #6), ,,83MMNIYz6gds, MMzgm-
M3 BoMmbmzoymo 33hagmmos” (,30mmbm-
gogmo dogdobn“, 2004, #8 ,bodsMmoemydMazn
1M005M0nMoy, MmgmMmz bodoMmomab gaemm-
bgnob 3ohgammny” (,30mmbmagoymo dog-
0060 2013, #17), ,LadoMmmomo MmgmMmE dm-
Momabs o 3mmophogob 3ozdnMmob amMmIS”
(,30mmbmgoymo dngdsbn®, 2016, #20);

09Lodg Boboo dMmnEe3Lb AMmMAgoOL, MmA-
mgo0E gbgds bobbmab LodsMmmob Gom-
bLMBNSL LognMbgoL. o8 JohgammMnsb dgndung-
00 003039036mm dohymb gnModalb d78wn3a0
60dMm0900 - ,,3939M0 ©o6sdo7MAab 61690600L
99bobgd” (,30mmbmgnyMa  dngdsban“, 1999,
#3), ,30bbabAzgx0MMdNL 3odHgaMmMmnab gobLo-
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m3Mm0b boznmbobomzab” (,30anmbmgnyMo
dngdobn®, 2000, #4), ,,0Mmamn, MMgmME Bowmm-
bmgoyMmo ohgammns” (,30mmbmaggnyMa do-
90560 2001, #5), ,,3960Maba 1603070, MHM-
3mMmg dLbMBRMAbyE3xmMMdNmn FEMInEyds“
(,30mmbmgoymo dogdsban“, 2007, #11), ,09m-
6hnM0 cmmzgnss o badsMmmmgdmagn bogzmizab
3Mmmomgds babbemob Lodommomdo* (,530mM-
bmagoymo dogdsba®, 2010, #14), ,0860853mab
36900L 3ohagmMoyman bLoxyydzmgdn (dgom-
omnmmgnymo bogncmbgodn) (,30mmbmggnyMa
dngosbn®, 2011, #15), ,,0M3eab 3o¢hgamMns bo-
LadM3MM 3ohgamMmngdolb LobHgxdodo“ (,30-
ambmgnyMo dogdsba”, 2012, #16), ,,J090900b
090000396mmonbe o doMmMboboomd)-
3M30L M160xzIMEMANL 3MMoMYds bobbemab
LOBMNEMAb 306M6AEIOdMMAITN“ (,530MMbM-
g0ymo dngdsban®, 2014, #18).

©060d030M0), M-M3MMB
LIBAIMOITNOL JAMIMBY

60600@g00Mg LHIHNSTN, ,BommbMmaNYM
dng0sbdn”  godmgd3gybgdob JMmbmanmgnab
dn0bg3n0m, dbmenme 0d 65dMmMTG0L dndm3n-
bomogm, MmAmgdog Lobbmob bLodsMmoab
R0mMmbmansb 899bgds. ag30bymom 1999 Bgmb
390md39y6909mo BsdMmBom - ,,3939M™0 @S-
60d0mab 096900b 3gbobyxd”. 39390 vyo-
™mn090L 9o MadsL, MmImnb Tobyznmoi
©ob60dogmn LodsMmmmnb YoMymxss. 3939M0
0a0mobL: 3063 Aoenb, Bogoonmoe, Jyhomdob,
030 Johymab oho dohgm bbzs, dgmhg 30hmz69-
000 3obbo3ymhgdye, 39hdm 38309000 08 603MdY,
hmgmhg 00ob vegnen 9930 bodmgooogm eo30dn,
ohodg0 boghorme 3ohymab dnb 3830900b o vd0n-
B&mM8s3 ohodohBm 0dy09090yMmR96 000hybmbL
dm3ohyon b6n3mn, ohodge Lobzgobog bEg09b,
hoegob nb ohm3930L 39309000, hmgmh sbgmb, 9.
0. 38309000 LodMZoEME*3 3939M0 M3MAb, MMJ
©obodoymn  yomymxlb bodsMmomsmb, bmem
LobggMO PoMYymMxab ©obsdoygmb, oby Logdy
339930 7oMymaznb gomymxsbmeb, sbg 300g30m
30MYmxa00 JLObMYEM FLEIMMOSLML6.

03hmMmo, sdmEob Mo yOYmMYdnEsb, MmMA

3 39890 8. 3. 3., (1962). cnmanzals 353607M70s, 01d0-
mobo, Ladgmms bajomm3zgam, g3. 364.

bobbmabbsdsMmamydMangzn YMongMoMmds gy-
mabbdmob LobgMdbogmbs o 30Mm36900L
bobbmabLsdsMmmmgdMmng 3o3dn0Mmb, MMIgmos
©ob0doymoms Mma300b6 s3nmydnb b3gENyn-
3960 0gMoogm @mmAsL BoMIMa®3abL o
Mmad Lobbmob LodsMmomab BmMAs dndommy-
0o LOdMBIMYO0L Yzgme IMNgHnboMnsb

693MBY, MMIgm0E 30O mMns bobgmadbo-
amb 606s0dg 3mdoahoymo 3sbbobIggdMMONL

30000090080 sabMyMbL 0gn, M3mab, MmJ
3939m0b ©gomMgds — 653870 sMab Lo-
dommmob JoMmymas’, dsMmmydymoas. JemMm 099-
H0@E, 90b0 VMM, Oy Eobsdogma bodomamab
J0Mymazss, 30806 ngn LobgmMABoxmML Yomym-
RBYY, M3Eaeb LodoMmmomo Lobgmdbogmb
3oMqdg oM 3MLYOMOL O bsdoymab howg-
6oL, obsdoymab Asdwybo 30Mn, godys3b bo-
bgmabogzmbmsb bobbgnbadsMmomgdMnzn
IM00gMomdalb gomgm, Moy Lobgmdboxmb
JoMmymxzaboig 6MIMo®aqbl, Mo@aeb Lobgm-
060m 30Mm3b6900LbmMab 0yMooymo 353380-
Mob gomgdg oM 3MLYOMOAL. 3MMEPgbmMm gnMmod
6ogygdnsb sdMom, 3939mn doMmmogmns ndo-
dog, Mm3 bodmgomogm ©a30b Logebn - H0sbo,
00bo 00Eag60L godm, 063930 Lodmgomogdm
Lodommmgomng yMmnngmomosb, do0dnb, Mm-
©9LoE3 obodaymao, 3nMadjom, s63Mg3L Loby-
mdbogxmbL, Mogn dab AS3®Yb 3nML gony3oblL
LobgMABoBMbMB LObLbEEbLLsBsMOWMgOMNZ0
7M0009Mo0mdnb goMmgo. gbos bobymadbogmb,
MmgmmE 3maohnggmo bydngdhob, JeMmymao.
000d0 0amdomgmobL abodogmal 3manathn-
3960 096900, MMImaL boxyyd3zgmdn dg3b -
Bo8oymo@ godmEbogdymon Jdggdab bodm-
3omgomn3n bodndMmmydst.

0000boodg, 0o(Hmba gyModn, 3939mab
dgbgoymgosh ©obodogmal dgbobgd gobon-
bomogh dmaoom, babbmabodsmonmydmng
3MmMOmMgdohndabmob dndommydedn ©o oMo-
9o 330MMmob 863039 odomab gdvnm, odo-
MogdL dob.

4 Bo3yg00s 8., (1999). 39330 sbsdsnmals 01bg00lL
dgLobgod, Logomo3zgmmb BBammbmazoyM d73Ebo-
96090500 3307800l 3M7dNMo ,Bommbmxzznnmo
dng0sb0”, mdomobon, ¥bn3gMmbsomao, #3, 33.205.
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3MB000IM0

3abJbObad oMb
LOLBINLLIBIMOIIdMNO30)
JmO)0IMOIMBOL LOBId3IT0

bdHohnodo - ,,3007bobAggdMMdAL 3odgam-
Moab 3ob6bodM3Mab boznmbabomzab” (,030-
anmbmgnymo dngdsbn®, 2000 6.) o bhshnsdn
- ,0Mama MmgmME gommbmanyMmo 3odhagm-
0" (,30mmbmgnymo dogdsba®, 2001 6.) bgg-
doMMoas godmEgdymo dshmbn ggmMmodonb,
dgndmgds 0my30b, mMmognbomyMmo mgmMmas
bobbmabLbsdsMmmydMnzn  3obybobIggoOEMM-
00b 36900L dgLobgd. o8 cgmMonb gobznme-
M9do dohmbn gnModnb bbgs 6sdMMAgd3n dmb-
©o. 80063, Mooy MM0gnbomymMn o3hmMab
Jdgbgymyd900 bobbgabLsdsMmmMydMngn
30bybnbAggoMMdNL 3oMaammonb dgbobgd o
Mmamm sbgmbgdb 0gn 08 bognmbmob ozegdon-
M9d00 g9Mmg3omMn bob®Hgdnb AsdMYysmnd9dLL?
000L goboMiz9300, MY Mo®mdss dnbo dgbgEy-
mg0900 mMmognbomyMmo, 360bmm, Mmgmmos
030 3939073man LodoMMamdn s ML of goo-
Bb8gos 3Mmxzgbmma gnmMmad bagygdone:

1. LodoMmomdn domgoymans 3sbybnbadgg-
o0mmonb dbmmme B3a0hnyMo sb3gg-
Hoo gobbomage;

2. LodoMmmomdn Jgydmadmoos dnhbgy-
™0 3obybabdggdmmonb 3mdohoyMmo o
6930Mm0yMmo sb3gdHadab gMmo 3690sd0
399MmM05690;

3. bLodommomdn oM oMbydMAL 3obybab-
093900monb 3mdahngmo s bggomogmo
L399 MH900bL godogMmmnabgdgmon 36909;

4. bobbgnob bodoMmoomdn dbmonme 69-
3oh0gmn 30LybobAZxOMMMdd dMNBMYg-
0Ym0, MHMIJM0E 0MIMIYM JogE9osL
739330M©905 s dnMmydymMny, MmI bob-
banob LodoMmmmgdmMnzo 3obybabDggod-
Mmoo obodoymob Asabob 3909300
yomnogodo.

360bmo, Mo 0M3ndgbMHodnm 3NMmObL 0o-

hmbo gyMmodn o3 Jgbgymadgdolb gofmymaob
©o boggmomo M35mbodMOLOL EOLIdYMYdLDL.
©o306ymo 3n0M39mn ©4OxmMydnm, MmImab
00bg300e3 Lobbmobbodommmgdmog 3oby-
bob3dggdmmosL dbmenme 6gasmogmo sb3gddo
0943Lb. 0o(mbo gyMmodn Lodommmnobo d3g-

60dbo3b, MmMA 3obybobAggdmmodab gMone-
60 gobLodMaMgde oM oMLYOMOL o gL (369-
00 goMmMmbMamMbgoby ©o 0gMab@Hgdb dmMmab
9M0330Mo gabmghamons. goembmambydo
30bybabAgxOMMOL Bobnbomogzggb dbmmme
3mdo@oymo, 3Mmb3gdhHymn Jgmbom, bmenm
03Mobdgdn, dbmmmeo bggshnymo, MgbHMHmL-
399damo ggmboo. dohymbn gyModn mzmab,
Mmd 3obybobDggdmmds LYodNgdhbe o nb-
LHOOENOL, 30J30m, Lobgmdbogmb, yMmog-
Mmoymdob gmmdnoss dgbodmgdgmn, 0ogMod
qb gmmogmomos Mm3000Mmb 30 sfMos 3obybob-
0390mMmody, 8Md3gm o0 PMONIMOIMOSDY ©o-
9m3n9o7mqonb godmzmgbob x®mMmdvs, 030
dmombm3zb o 830MmMOg0L 00 YMMNgMoIMASDL.
07, 3333Mnmo, bodsMmmnmydMmngn dm3zomg-
Mmoo bLodoMOMgoMogzn yMmngmomoob gmg-
096Mn9, 30bybobAZgOMMAY 38 IM33MgMONLY-
000 ©oIM3nE9dxmMgdnm 3emnbyds. 9J90ob
3o0manboMmy, 333m93M0bL sdMNmM, PJdYMYdy,
Mmd 30bybnb3ggommos bydngdhob dm3zemg-
Mmooy, oMds LEMMON. 88330M0 dmMbadMYdY J3]-
mg09mymaxab s 3xsbyMgdLb 3mdagnymo 3o-
bybobAggdMMONL dgLodmgdEMmMOLL s NEYL,
003Mo0 7 30(Hy300, MM 3obLbobIZgOMMdS
dm3omamOos 30 dMvy, 8MydgE MMAIgmMndg 3m-
63Mgbhymo dm3sangmonbsdn (300d30m, gowo-
LoboEOL FosbNLsM30L) IIMINEYdYNg-
000, 85806 3mdoahoyMmno 3sbLybob3ZzgxdMMANL
090 ©oxRYdbEads, MoEageb 3mdabhnymo 3o-
byboLAggdMMObS 3MB3MaMYm TM3dMgIMOIDY
(3009300, 3ooLboENL oEabsdg) 30Mnb dm-
00300 ©3IM30507mMg000 gobLodMm3zMymn
3obybnbAggOMMOOY. 83YboE, 3obLybabDzgod-
Moy, 83hMmmab sdMom, AMoEe3Lb MM JMmong-
Mosdnmob3nmydym sb3gdhb - 3mdahnymL,
067 3MmML3gdHPmL, MMAgmol bmmAshoyms©
©o39bnma  dmzsmgmonbadn  3mdatnym,
3obybnbAggoMyM odM3nE9OM9dsdn 3mn-
6gds  (3sbybobAggdmmos  dmdszmnbm3anb)
s B69g0h0nMmL, MgHMmL3gghoymb, MmBgmos
9m30mgmonbyEAn P3sLYbnLOZgOMM EsdM3n-
©907mgd0b goMEy3smn J9w9ans (3obybab-
9390ammOs BaMmbYaabm3nb) .

5 Bogygdns 3., (2000). 3sLyboldggdmmonl 35&33m-
Mool gobLsbmamal Lojnmbobom3zal, Lojsho3zg-
omb Bogmmbmazonm 9736070700008 839¢0gd00b
3M309mo ,Bommbmxzzonmo dogdsbo”, cdomabo,
16033MLsmo, #4, 33.131.
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gbao  gobznbogmmoy vg0mo  dm@obogo
09mMmg ©qdymads, MmAmob dobyzomsy bo-
doMmomomdn dgndmgomoos dnhbgymo 3oby-
bnb3ggommonb 3mdohoymo o bjg0dh0nMo
ob399dMHadab gMmm 3690080 gogMmnobgods. bob-
banab bodsMmmamn 0d0b Bamgman Fagomomny,
Mmma gL 3690900 9MMBSb6gMNL goMgdg o oMmLY-
0mobL. gx3Mm dghnE, 3obogMdmdb s3dhmMn, o0-
335M0 00gs (35LYbobAggdmMmMdNL 3mdatnyma
o 6930hnyMmo sb39ggddadab gMm 3690080 gog-
M01056900L Jgndmgdmmods) 96065008 YEI0S
bobb@ab bLodoMmomob 3mgqblb, MmMIgmang
330mbyomom ,bnbbonb bodshmenb 3megqbob
0ndobno pobodoyogohngn bgoymanb mogznesb
0300900 08 8shmefigbhngnb eoE3e” (81. 656.3).
08 30%60L MgomndOENS 30 AgLodMdgMNY dMY
©o60809mnb hogbom, sMed9, obsdoymab
00300006 s30mgonb godm gMmogMmomodno),
Mmdgmoig  Lobbmob bLodommmalb  3obmbab
domodn dgb3mab dmdgbhnob Yyomndoyds
LobyMABorMLS s babbaab bodsMmomab by-
00994HL ImMmabc. gL yMmngMmomds 3Mmdadnymo
bobbaobLbsdsmmnmydMmozn  3obybnbBggdMM-
00b 0yMooymn @MMAss. sbsTdYMOL As-
960 o0 3M0gMomosb 3n oM Jabob, sMsdg,
30Mngom 08 1MongMomonEsb gony3sbLb o-
6o0oymab Ad9b 30ML o d7LodsdNLY,
bobbaob  bLodomMmmgdMmozn  gMongmanmdnb
0MmbyomMoONbmznb BggaodmnyMm 3obybobAggdmm-
00006 gMmoE, 8y3NWYdgMNs 3MdaGNYMO
3ob7bobAZgOMMONL 3MLYOMOLE. 30bbabDgd-
Moy 38 sb399dH0nb gMmMNsbMds. 3Mdathny-
M0 3oLybabIggdMmMoAL gomMmygdg dgndmgdgmny
69300h0yM0 3o0LYbabAZxdMMOAL goggds, bmenm
6930Mh0yMo 3oLybnbA3ggdaemonb goMgdy 39M3
3mdongmo  3sbybnb3ggdmmos Igbodmadg-
0. 0000boodg nbnbo gMMBsbgmb dmombm-
396 o gobodnmmodgo9b’.

090009 ©YdYMdY, MMAgEbog o gmo-
6b0900 0o(MbN gnModn o Loggmam sMayadg-
BHgobL syomnogdL, dgmdomgmob 89dw9ado:
»o0h ohLgomdb 30bybnbAdggdemdnb 3mHBnBnyhn
00 b6980803hn ob3998900b 8odoghmnabgdgon
36900% 05(mbo gyMmadab sdMoom, sbymo 369-
00 3MbgOMOL o 030 ,335bbobAggdmMMdNL”
369000. 8abn VMM, P33bybobLAgadMMdY Bo-

6 0J39, 83- 134.
7 0J39, 83- 139.

MIMoagbL 3mda@ngmo o bggohngMmo Jo-
LybabAggdMMoab 3ogdnMmob @mMMIsSL. 0go
3obybobdggomMmMdNL o3 MmMo sb3gIHOL odo-
393d0M909am00 08 M33MbadMobno), MMI 3m-
dodhngmo  3obybobAggommMds  3y3oLbybabDggd-
omonb mmanzgmn Bobsddmzsamns, MMA oM
0MLYOMOEL 3Mdadnymo 3obybobAggomMMody,
d93dmgdgmon 0d690m@s P3sbybnbAgyOMMd.-
B9 MadoMagn. Mog d99bnds Bggodnym 3sbybab-
0390mModab, 0gn oMob P3sbybobAgydMMANL
3oMEoy3omn mmgnidnmn 89w930. 8o8sboo-
09, 93oLybaLAZgxdMMONL 36900 3MBNGHNYM O
6930Mh0M 30bbobAZgxOMMOLL 030300M70L nd
033mbodMmabom, MM ngn gManab (3mdatnymo
30L9bobdggommodnb) Jgwgans, bmemm dgmmab
(6985h0yM 3sLybobAggxdMMdNL) boxgydzgmo.
Mol 999bgds O M9osL, 0dab dgbobgo,
Mmd ,,bnbbonb Lodohmoedn dbmoeme 6930807-
hn 30bybnbdggoomovs omaohgdyon, hmadyong
0hs0gy0 J890900b 339380hQg0y Qo dnmgogens,
hmad bnbbonb bodohmegodhngn 30bybnbdggdoom-
00 060dv700b hAopgbob Tgeggee Yyoendegdo”,
0ohmbn gyMmodn 3sobybmob dgdgan oMaYady-
Bhosnnom: 6ggohnymMmo 3sbLybnbIgzgdMMOAs Bbm-
omE 35306 0dMJ890EYds, MMES JoMymanmo
06 ngbmMmamydyamn 09469060 3obybabDIggdmm-
00b 3mdadnymo sb3gdmn. gb dmbeyds 3sdnb,
MmEo dmzamgmonbodn bIongdhab 3sbLy-
bobOggdmMyMn EodM3NEYOYMgds d90E3mMYds
dm35mgmonbaadn 33sbybabAggdMM Esdm3n-
©907mMgo00m. dmzamgmonbadn Jofmymaomo
©38m300905mMgds (3mdahnymo 3oL)Ybobdggo-
anmonb ngbmmomgods) n6393L 6ggshnym 3sby-
bob0ggdmmosbe. bggomngmMds  3sbybobAgyo-
mmood bYONgJdH0L P3oLybabAZgOdMMds PbS
390ma0MbmLb 3mdohnymo 3obybabB3ggdenm-
0000396. dohmbn gyMadnb LodsMmmmnobo -
b33b0m, Lobbenab bodommaab 306mbab do-
madn dgbgmab dmAgbhoeb, bobgmdbogmby
o 30Mm36900L dmMabL dyoMmEgds bobbab-
Ladsmomydmogzn YMHoogmomos, MmMIJM0E
©ab0doymms 0030006 s3nmgdab bL3gEoxn-
360 bgMmbos. gb 30 603bsgL, MM LoLbMALLY-
doMmomgdMmngn ymongmomods n0bygos 3nMab
3mdohnmo 3sbybobAgyoMONM O o0 35bY-

8 Bogygdns a., (2001). 0Msgmo MmgmMmE 3ombmazn-
9o 39@33MmM0s, LogoMmmzgmml BommbmezoyM
093609M705m0 839007800L 3MYOP0 ,BombmBn-
Mo dogosbo”, cmdomabn, nbo3gmbsmo, #5, 33.119.
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bnb3gg0mMm06509g 33oLYbabIggdmMm admMm3nEy-
0mMg0sb 30Ma godyosb bobbenobbodoMmomyod-
M030 3M0gMoMONEsb s ©3g9ds 633shnyMo
3obybnbdggomMmods. 93obybabdggdmmos bobg-
m3Bogmb bobgmom gognzbznb boxwydzgmaos.

600Mm3dn ,0Mmoma MmgmMmE gommbm-
30900 3909aMmM0d" (,30mmbmanymo dogds-
60“ 2001, #5), 53hMM0 sL3OYNYOL, MM dMsann
9 330LyYbabAggdMmbs LobmbBNdyMo 36909
000 o dgLo0sdnbo, 0Mamn BoMIMOEa)bL
3obybnbaAggomMmonL sb3gdhgdb dmMmab Joz-
domob @mmasb?®. dMmombol o 30bybabBggo-
mMosbyE 93hMMmo onmbmazogm 3o(H9a3mMMo-
9000 300AB-3L.

8369%Mmabl)
©060d030M0, MHMa3MMmB
@0m36J[™3s00)0 BEMaNM™IdI

2007 Byl dohmbo gyMmadn vg39yb90L boa-
MHmabL ,,306BMabo obodoyyma, MmgmmEz dbmaes-
mdbg3zgmmdnmnn 3omdnmgds” (,30mmbm-
x309M0 dngdsbo’, #11), MMIgmMInE 33005M7oOL
o0ML, MMD LodoMoONL GomMmMbMGNY, Y30M-
39m9Ly, LodsMmnmab §gbmadgbalb BLMBMB-
b9039MmmMdMN3 3ogn0s-oxRydbgdsdn damas-
MmgmoL, bobbenab bodsMmmmab BomMmbmans 30
©36080m0obs o Labzgmob dbmaMaBbya]g-
mmomng d9x33b909000 gadmabagde™. 80 ©9-
09mM900sb godmdnboMmg ngn 033m93L -
6odoymalb dbmamdbyzgmmodmog 01690sL.
033mg30M0 bognmblL bL3oTL obY: 3bmdomay,
Mmd ©obodogamn, 3mdohoymo bLodommmab
90b9©300), LOTIMMNMYOMNZE JOMYMBONBE
3993009000 mO0gdhns o MmgmMos dgbod-
mgogmo  ©obodaymab, MmammE bLoadoMmoos-
mdo Jomymaxzn0s@ d9x3sbgdgmn  Jdgadab
LbmxMAbg3gmmdmMngn dgxsbgds? s3hmMmo
abmmE gobdMob obodoymb gobabogogb,
Moasb gobdMsobn dMamn dgEmadsb gadmmon-
3bogL, ngn, MmgmmE Babo, gbogmamanyMa©
90930M3Ms 867 doMmMBnbosmdgagmos 993-

9 0J39, 83-121.
10 Bogygdns a., (2007). gobbMmobn obsdsnma, Mm-

3mfi dbmaxmdbge3gmmonmn gemdnmiyds, Lo-
Jofmm3gmmb Bommbmazoym dg3bnoghgdsms 83o-
©g000L  3MJ0mo  ,Bogmbmxyzonmo  dogdsba”,
onodamabo, Pbo3ghbomon, #11, 33. 131.

6903mns, LOEMMYE sbgo Fgdmbzgzsdn dgo-
dmgds modoMozn dnb Abmxymadby3gmmomang
LOBYI3MYODY.

a3hmmo m3mob, MmM3 obodogmn moMmy-
ogmaonmn  3omadnmgdob godmbo@mymgovy,
bmanm gb mo30L dbMng dbMBMAbg3gmmMod-
Mm0g3 3M3nMyos© 96y i33omMnain30MEIL.
3bo@ns, moMydymgdoms 0MAg30680gEmasL
36mbgmmmganyma domgodn 3L, 967 gbadmyg-
09m0s 9L d9EEMABS 333036L gogbmodngmgdy-
oo oM 3gmbagb, dogMod gb donbl LodMBL-
©My0Mng 3Magdnidsdn ad3zqgdymo dg3mMaIss
9 0033056L dnbo goEbmdngMydeil dgydmns.
00399 09(hYy39mgoLb m303mbhyygoab i396mag-
60. ©ob0doymob Aowgbs dgydmadgmns aby,
07 bYo0ggHTs Mmd30b0 Lobbo oM dMoHYYo.
09b6g90M0n305, 0M3003MAHYYgd0s  dgxdmydgmo
ngbgoms, MMA3 o@adnsbn ma30b mnMydy-
mgonm 300mMm3nmgdsb oM 93bmdngMmydIL.
0300m3MmHyyg0s, o8 d90mbzgzedn, Ahowgbomo
©o60307mab godommnmgdnb IEEIMMOsL Bo-
MIMoa9gbL. 089bo ©obodoymn o, dom
IgMm, 3obdMabn @absdaymn dbmxymadbyo3g-
mmomngn 300M3nmgdos — sb3360b sgdHmMo.

©3608930)

01030@06 JBNNJdI -
bOLLINLLIBIMOIIdMNO30)
JmMOI0dmOIMB0L 0MJY

603MmA3d0 ,,0gmb6dH M0 cmmgnss o bodo-
Momgomagn bozmzob 3Mmomgds bobbemab
LodoMmmamdn”  (,30mmbmggnymo  dngdsbn®,
2010, #14), 3Mmxagbmmo gyMmsd Bagdygdns 33mo3
90M706900 ©obodogmob Aoybab godm bLab-
banabbsdomgomnzn gMmogMomodab bozn-
mbgob s, @gmbhyma (BmMBsms) amanznb
3M0nb30390006 godmdnboMmy, oMaydnbhg-
0000 3nemMob ohA396mML omMbNdbymon 0oL
boyomog. 0gn 33mgbLb MmammE bmEomemmgn-
930b, obg bmMAshn30v30b Bobosmdyamog-
0L obodoymnb Aogbab godm LobbaNALLY-
0oMomgomozn gMmmogmomdob BomMAmamdnb
0©90L ©sd3900LsL. Fabo VM0, 83 dSENMZN3Y-
M0 o Yyomdn 0gob smnamgdnb dgdmbggzedo,
©9mbhnm mmgnldsb gedmamgbal sMaznmomn
bggmm of goohbno. sg3hmMmn d93609MYMLOE



#23, september, 2022

131

3o0sMoymo o boxydzmnsbn Abxgmmdgon-
©ob godmdwnbomyg oL3360L, MMA Lobbmab
LodsMmoOMab  3o0bmbom ZomzomabBabgdymo
940909060b 990850396Mmd0L gongn3gds ob To-
MomdmMIngm obs FoMmmbobnbossmdmg-
3M 909©905bmMsb o Lobbmab LodsMmsomdn
LadsmMydMnzs@  Ma30bYBomMo  bogzmMEnL
JoMymxzs  oMob  J09mgo0b 39000396 mm-
00b MMan3gymo yamymas, MoE, magob dbmong,
d99dmgdgmb  bonb Lobbmob bLsdomoab
093609M90sbs o  LobbmAL  LadsMmab
BoMmbMEGNSL.

©3b60domMmms 003000 030 gdo0L godm,
bobbmabbsdsmmmadmMngzn 3M009M0monb
090b sM0sMydnb d90mbzg30d0, 090900 oMy
dom@mm domormdmMBngMns 86 Fomobobnbo-
dm3aam, sMmedg dgodmgds oymb 39Lod9E3,
qbg 030, MmMEs Jogwgos sMmE doMmnmdMAIngMns
@ oME3 oMOMLIBNbsMTIaM. ©obsdoY-
Moo 0030000 d30™mgoab godm bobbanabbo-
dommmadmngn Mmongmomonlb gomMamgddn
4890900 doMMdMANgMny, GogMod Mmamma
30 3obbmMmEngmegds Lobbanab LbodsMmmab
3Mm©agdboo  gomzsmobbnbydymo  J850900b
09000396mmos, LIYONgIMH0 1339 3onb bo-
bgmdbogzmbosb  LobbabbodommemgdMmngzn
7M0009M0mMd0L FoMamadb goMmgm oMbYdYm
LoBoMMMgOMN3oE 0v30bYBsm  bozmzqdon,
Lo J999ds FoMOMBMBNYM 339 oMy,
003Mo0 9L J099ds sME3 doMmoMbobabsom-
093ms, Moaeb 9890900L 893s0390mmMdbL
R3JHnob 8oL FoMmMB0bsdMBHaMOdDY
30M@ed3nmMn MM3an3xma goob3amab agds oM
3MLYOMOL™. d3hHMMNL SBMom, PIMBbDHYMO M-
30300 3Mnb3N3900 s obsdamMab Mo30eb
330mMg00b godm, bobgmdboxzmbs s bobbemab
LodsMmoaob bYongdhgoLb dmMab bLobbeob-
bodommmgdmnzn YMmnogmomdab odysmy-
00b 090bL smosmgdnm, dgbodmgdgman bogds
bobbaobLsdsMmMydMnzn Jdgadab LodoMm-
0mydMn3zo Ma30LYGRem 9. 6. 39Lodg bLo3-
MmE393d0 (30M3gamns dsMmomdMBngMmgds, dgmmy
80MMB0655M3EYaMoOs) gosbamab Jgbod-
mgommody, bool LIOGngdhn Lodommmgodmn-

11 Bogygdns a., (2010). cgmbEnMma magnis s Lods-
Mmogmydmozo LnzmEol 3Mmodmgds Lobbal Lods-
Mmooemdn, Loagdomm3zgmmb Bommbmazoym d5300-
96030000 3357800l 3MJdNMo ,Bommbmxzznnmo
dng0sbn”, mdomabo, ybo3gMmbsomo, #14, 33. 161.

300 9MB3 39WEIOYWMNS s 3ME YBWYOSIM-
boano. 0@ 09MabL bLonmybHMmogomE s3hmMa
0mb08603L, MMI obsdogmob Asdgbo 30Mab
000030 3oMEodnm o3Mdomymn oM sMab
(Mo©aob 380b0 83Mdom3s L3BIMMIMPIEINM
mMasbmgddn o0 30Mab ZodmEbomgdalb 3o-
gdYmMgdsb ssB9LgOs), BogMad oM abo
008om300 6g0003MMNYMN®,

00M0go, o0 bodMmdom, 3Mmagbmmo gy-
Mod  bogygons, 899300, 30033 JMNbIM,
sboman, dom dmmab, Cgmbhymo ;maninb 3Mo-
63039000L godmygbgdnm, @oqbadymM9dnby, MmMI
©360d0mab Asgbolb godm bLobbmabLods-
MomydMnzn JMm0gmomonb 0 Yomon o
SENMBZn3nMmns™.
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©3603833M0OL BBILGOL
d©@3363(™0 40038MMO3s0

LHoHNsd0 ,860309mab 369000 3okhgam-
Mmoymo bogydzmgdn (dgomemmmgoyma be-
300bg00)“ (,z30mmbmgoymo dogdsbn“, 201,
#15), 93hmM0 9bgds ©obs3smab (36900L 3o-
Hh93mMogmn ©abadM9dnb dgomEMENManyM
ob399hgob o dnnhbgsLb, MmD obsdoyamab
36900L 9mMgdgbMgon - Jdggdnb 39dsa9b-
Mmooy, §9909060L doMNMBNbsdMAYzgMOs ©o
LYONgdHNL dMomoa, MMIgMms gMMNSbMOAY
©ob60dsymnb 36900L godmbohymgdss, 3o(h9-
3mmosymn 399850396mmdnbLs. bb3ebonMo
0y 300Y300m, nbobo 3Mnsb JohgamMngdn o
0My 3690900. 36900Ls O 3ahaammasb dmmab,
03hMmobL sdMom, 0b gobbbgzezgdss, MmMA 36909,
MmgmmE 1ML ghm-gmmno Mmman3ymo gmm-
0o, Dmgonbs o 3gMdmb, g3sMnbs o boby-
monb 9Mmnsbmosb godmbodozb, 30806 MmEs
39(h93MM0d DMZonbs o 3gMdmb, g3oMmaby o
bobgmodnb dnbgEznm oM oymays. 3ohgammMnsb
0ME3 339M0 09430L o 3ME bobgmde, ngn vds 07 nd
Lobom 30 oM 3eM0bBEYds, sMBgE 3Mb3MgbhLI-
09, 005 M3 03 MMISL MgOYMAL, 0gn 3 sMab
005 07 03 dmgoab bobgmody, 0gn 83 ™y 0d
BdmMoob gmMmass™. oM dgndmgds 30x304MmMO,

12 0J39, 83- 152.

13 0J39, 83- 161.

14 Bo3yg0ns a., (2011). sbsdsymal 36900l 35&73m-
Mmoo Lboyd3zmgdn (dgomeEmmmagonma  Ly3o-
0b300), LogoMmo3zgmml sombmaznym dgEbog-
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Mmd sMLydMOL 3JohgamMngodab bbgoobbgze
bobgmogdn, MMAMygonE gMMBab90nbgeb Fo-
6Lb33Y0036 88y My 08 3Mbgdomn 60dbom,
Moaeb Johgammns m3000mbss PdMgoaLo.
0039MN000Q, sbsdogma 369000, MMIgbog
093b Lobgmoomo @odmzmagbs - JuMomoab,
033mM9mOnb, 3goy3dodmnymMgoab o bbgs boboo,
0000m93m0 gL bobgmods 9MMBebyMNLOZEb Fo-
6Lb303Yds 88s My 0d oMbydnon 60dboo.
00M0MB0boodggmods  3ohggmMnss, Mab
3odm@z dobo gmm3gon — bobbenobbodoMmogod-
M030, bLadmgomagmbadammmydmngn, sw@dn-
B6obHMoEnymMbsdomMmmgdMngn, Yzgmasb, Lo-
dommmab 69060b3NgM oMadn, godmbohozL
q4890900L yomymxzno Lodommnmgdmog d9@s-
LgOoL. 030 LodoMmmmab Lb3osbbzs aMadn
bbgoobbgs bLobom oM 3MNbEYdY, Yzgmaeb
d4990900L yomymgynomn d9xsbgdalb godmadbs-
H390s, dbmmmE ©33Mb3MIHIOYMNs LYI-
Mm. ©obsdogmab (36900L dgdmbzgzedo 3o,
Jomomods omab bbznbn dmdMmozn Bogzmab Ro-
Mmoo EOIBRMYds  dammmbabBnbossmdygm
00bo3gmMydalb 00d60m, bmem doMmE3s sMmab
bbgobn dmdMmogn B0300b 0830Ms IYRMIYdY
00Mobobnboomdgam dobognommgonb Tnd-
600). MmamME3 3b9o3m, JgMomos o doME3o
©ob60d0ymab 36905L LxzgMmmgdob dobyznm
30 o 93mb3MgMmaodL, 9MddgE sbb3e370L dom
3fmbgdnmn 60869000 (JyMomods Bozmab go-
M0 Ea7BRMY0ss, bmem doMmz3s bn3zmab o8-
30Md YBMY0s). 33(hgammnnb Jgdmbzgzsdn
30 9L obg oM oMb, BoMmoOBbsomdyagmodnL
3ohaammons dDYLho gMmn s 03039 dnbosMm-
bobLos, MmamMmE bobbanab, sbg39 bodmdomagm
9 0d0b60bHMs3z0m badsMmmamdn, Yyzgmasb
gmmbonmo J330900L  yomymaonm  bods-
MomydMng d9830LY0sL godmba@ozb, dbmmme
o dbmenme begmm 3Mb3MyhHgd..
00390M6g0 ©obodogmab 36900b gmg-
096(h90L. §090900L d908503906MMdY, 93HhMMAL
0dM00, nbY3g MmgmmE dommnmBobosmdggm-
00, LabgmMAboxgmbs s bLadsMmomob dmaswn
0gmmoob  3ohgammngdns, MmImgdng bLob-
banab Lodommomnb bygmmdn 3MmbiMgbhogdo-
06. 94050900L 890003906MMdy doMnEdMAn-
9fM0 gdgmgonbs o dammmbobosmdyamdnb

Mg0oms 3357800L 3MadnmMmo ,,Boemmbmazoymo
dng0sb0”, mdomabon, ¥b03gMmbsmo, #15, 33. 140.

40909090L dmMab 3o380Mob gmmdsy, LOEM-
M9y J09090ab d905m396MmMON0 Fooab
doMmomdmadngmn Jdgmgos mo30b badnMmob3n-
Mmdn - doMmoObobnbosmdEygm Jogadoedon.
948909000 d9050396MmMdNL gobbmMmzngmgdab
3ofMgdg dommmbnbosmdyamdal bognmbo,
90MommE, 3960 ©E3aI0MEs. Fommnmbnboo-
mdggmods 9Mmdobgomeb o303d0MgoL Jadg-
©900b 39050396MMOLL s OMIMb. OMd0,
o3hmMmob dH3039000, gobbbzezgdom ,4095w09-
00L 3905396MMONLY o ,doMnMbnboom-
993md0b”  30(h93mMmng00bogsb (Mmdmydng,
MmammEz 03608690, LobymdBoxmbs s bLo-
oMol dmagsn cgmmoab 33(hgamMmngdny),
bmgosmymo ommbmBoab 3ohaamMmnss ©o
939380M©g0s  ,35bybaba3ggdmmonL’, yBMmm
LEmMo@ 30, ,935LYbnbAggdMMONL* Jothgam-
M0ob. 13sbybnbAggdMOos, d3¢0MmMab sdMno),
30bybabAggoEMMdnL 3MmdahnyMmo o 633sh0Y-
M0 ob39JdHod0L 30390Mab BMMIdY, 306006
domnmbOBNbosMAYaM J09gdsLb bLHONgJMH0
bmMBohmo  ©o©aIdomn  FomEydymy-
0900LoAN P3obybaLAZgOMM EOIMINEYOY-
mgonb d909300 gobsbmMmEngmgoL. oJgeb
3o0mad@nbaMmg 30 ,0Mamn’, MmagmmE 3obybab-
03900modnb bnbmbndn dIMY309dgM 3o(hg-
3Mmmosb 6aMAmMogqbLb®™.

0000boEod, LAHoMNOBn  ,obodoymab
369000 3s(hgammoymo bogydamgodn (Bgomm-
ommmanymo boznmbgodn)’, 3Mmxygbmmo gy-
o0 6o9dyqdns obodymMgdL, MMI Eobsdoymab
36900L Loxmwydzmo® 3I3L ,LobymMdbogm-
Lo o Lodommab dmgon mgmmoab” 0bg-
00 mMo 3ohggmmos, MmgmmMoizss ,J3909000L
090003960Mmdy" o ,doMmombnbosmdyam-
03" @d LMENIYMo FoeMbMBOOL Jobhggm-
M0 ,,0Mamn*,

omIAOL LYBE3MNO0IN
30033(MM03d0

bHoHNedn ,,0M3mab 3ohggmMns  bLobo-
vm30m  30hH93mM0g0ab  bLoLEHYIN”  (,330-
ambmgnyMo dngdsba”, 2012, #16), O30 go-
bboymos 390093 0bgo  39(hH93MMNYOMSH
90080Mmy0sdn, MMAMYdNE, o3hmMmMabL SdDMnm,

15 0J39, 83- 145.
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0Mmomab  LOBM3ZMom  3o(hgammagdL BoMIm-
003960L, 39Mmdme: 3obybabdggdmmods, dabo
3mdohogmo s 6930h0gMo sb3gdhHgdnm; M-
30Lby3My0y; 30%9%0 o J50J30; MOMEYbm-
0Mmomds @ mMm30L90MoMObY; LadsMOWMYOMNZ0
JM00gMomdy; ©bgmos; 3obybabdggdenmonb
3Mdbmody; bobabo.

60hA3969000 dMamab JBMZoabo 3ohgam-
Mm0ymo 096908 s dMamon bmEnsmyMmo g3ognm-
bLm®BNOL EIMY3NEIOIM 33(HIZMMNSOIS Fo-
0mEbogoymn. o8 ©oL3360L Zobo3gmgdMLE
03dhmmo  Lodomonobo@ 98056905 OMognb
MmammE gbogmanmgnym, sbyzg bmmMAshoymo
09mM0900L GomdbMozmdab o 0Mamb BLo-
J033600bs @ BmMAshogmob Toxbodg gobon-
bomogb. s3hmMmab sdM0o doMmamng, dMamn
3obybobdggommodnb Bygamonm ob3gdhHL oyyd-
6900, ydEs oL 656s3dM3dM0 O MZN3YMO
Loggydzgmo 3mdohoymo 3obybobdggommody,
Jx8mMm LEMMSE, 3Mdodhnygmo 3obybobAggdmmM-
00bL bodnMmab3nmMm dEamMIsmgmds - 93sbybab-
0390mmodo. ,,by0n9gdB0 0303bg00 oho ydhoome
dohooboffnbosomdeggm J0gegdnbmznb, shsdge
n8obogob, hmd 0YO09gd83s TohmQbofoboom-
dogam 0890900 dohmedmdngho g090900b 30-
009090900b0080 330b7bnbA3g00M o0dM3009079-
09000 909300 3obobmhinges, 80dnb, hmegbog
dob dggdom dohmedmdnghn 4890900b dm3009-
monbopdn 30b1babAdggooeyhn 0dm30090790900
3gmbmpy v, 008obogvody, 99mgdges dohmoedm-
dnghoe®™® 59d9ob godmdnbomyg, o3bhmMmMab
©abg3bnm, O0Mogmn omE B3nboo gbojnzymo
®396md9600 o 0ME 6anbs bBmMAshnymoa, ngn
03dM90s 3oLPbnbAggdmMONL 3MdahnyMn o
6g3ohngmo sb39JH00L 3o3dnMnb BMMISC,
063, ©3MP300909m™m 30H93MMN0SQO S MOZsb
3obybobdggommods bmEnsmyMn Gommbman-
0b 3o(h9ammnvg, OMsmaiz bmznsmyMo gagnm-
bmgnab 3odhggmmaosb BoMIMaagbLY.

Moaeb oMogn 3sbybobdggdmmdnlb ob-
399H9goab 3ogdnMmob xymMmdo 0dbs dmodMmyg-
00 s MoEaseb 3oLybnbAggdMMds Ma30-
LyBMadaLb goMmgdg ofm oMbyOMAL, o3hMMab

16 Bogygdns 8., (2012). ofmogmals 3oBaamMmoas Lobo-
Bm3mm 35&33MmM0700L LobEdsda, Lajomm3zgmmb
Bommbmxzznnm dg3b0ghgdsms v3509d300L 3Mydn-
mo ,,z3ommbmaoymo dogdsbo”, mdomobon, nbn3g-
Mmboeno, #16, 33. 56.

17 0939, 83- 56-57.

606007 mmmMan3gMom ©3agds 0Mamnby o M-
30L793Mg00L Y, 99L80530bYE, dMOMObY ©O
0099%-d90093Mm0M0omMONL  8ndaMmgonlb  bogn-
onbon. 93hmMnb doMmmgdymo d9603360m, 3ndY-
B0obo o 39009300 3oHaMMdMYM ZoodMYdL
OMmMmMeb dndsmmgdsda (Jommymdn ,,0Mmsmn*
bdomo ,0009%0L" 8603369MmmdnmMS3 odm-
n0Yygb69d9s, 0ydzy, 90v3%0 MmdngdhyMns, bmem
ofmamn mongdhym-bydngghamoa, Mab godma
,00090m06% Tobo  gomobodMyds ©oyd3909-
0o™) oo 3603369MmmMds 3g3L ,hoogsb vo-
0nobnb 090900 00%99-F9093mMm0hn3 3093000
Aohmyen o 3obbodM3zho3L, ghon dbhng, mznm
00390060b J090900b 3odmafzg3 3nhmogdbo o
dndgdg0L, bmom, dgmhg 8bhng, - mzno Jd3-
09000, hmgmhg 80%9%0bo, o dnbn 390939000
06003690m00b dhoonb 000396000 00 dnbo bo-
hobbab gobbodmzhodn”"

0Mmamnb baMobbL sg3hMMmo MoMEIbmoMom-
00bs o M30LgdMOMONL baMnbbL y303dnMgoL
©9 3b0dbo3L, MM 35LYbabA3ggdmMdnL byodo-
9dhHob 0Mmaanb bsMobbo (M30bg0MOMOS) .-
0m300907m0s dnb LadMZoEMYdMN3, 3ME0N-
Hh0o39m oy LodoMmmmydmMng dEaM3sMgMdIdDY
(Mom©ybmdMnmMOsDY).

a3hmmo BomBshgonm gobobomogh oMo-
mob  3MMOmydohnzobmeb 3o380M3n  Lodo-
MmoMydmMnzn gmongmamonb 3ohgammash ©o
900ABg3L, MM LodoMmoydMmngzn YJhmngmom-
0o 3mBahnymo 3obybabIgzgdmMmoNL godmazmy-
6oL oyMmooymn gmmdos o BoMmImoanbL
LodoMmoob bmMm3nb, MmgmME F9MoMbNLY
o doMmmBabmagnL, MmagmmE babommodmng
3obbmMmEngmgdyma Lodommmoab o6y oMbLAL,
39330M0b ggmmMaAsh. s3hmmMab sdMno), o3 bogn-
mb3go0b goMm33930b gomMgdn gonagdsama ngbgom-
©o Ladammob bmmM3nb goabzmab boznmbo
dommmbabmngdn, MmEs bodngdhab J0gwgds
dommdMINgMns s dMamab bagnmbo, MMEs
LYo0g9hHnb J0ggde domMMbIBNBISMByaMo.

LanbdHgMmabmo 3MMa. 3xMod Bodygdnsb dg-
bgoymgogdn dMmamabs s BHIMONL 3odHgam-
M0900L 308sMmM9d0b MZ3ombdMOLOM. OMdEAb
3MmMoOmMYds asb B69modsdni (BmMsmdn). BHm-
0M030 M30MbOdMOLNM 0EETNd060 35b7bL vg90L
30000060b 0bgmn bmznsmymMon y6sMab 6nbody,

18 0J39, 83- 58.
19 0d39, 83- 57.

d9Madsb gmMmamasdg, 00M0sb Jomadody
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Mmmammnzos bnboabo, Lobbmab bLsdsMmmab
ba3gMmmdn 3o LobgmdBoxrmb B0bsdsy. bobbmab-
LadoMMEgOMnz0 0MdN, FoMMIMNY, 3MdS M-
By39homn 6gmoMmn30 dMamnbogeb — dMamanb
098Mdbg00 35LYbnbAZxdMMONL gMIbMOaL Lo-
®1d39mdg boads, 3ogMad 9nbasb sMbgdnma
396Lb303w900 080, MM3 bLnbabOL Ladsmms-
o oM 36MoL gogzMmbomygdmmosl, MmgmMa
0Mamnb Loxydzgmb, ngn dbmmmo gobdMob-
30L baxygMMBY 3MEgMEYgds. BBIMONL bagMmm-
do gogxemmnbomgommonm Aogbom 7B6gmMdaL
9mb3Lb LNBIBYMWO O oMo LNbENLOL Jqbsbe,
Mo 3obvmab Asgbomon xvBgMOnbM3nLY bo-
dobomomngn. bLNbEobLbL dgydenns AsdommbL
6900b30gM0 Eobodoymgdmogn Logdg, ™y 0gon
o AMMHYN3o, o oOMId3my Yyamodn dyjoo.
©3b608omab Aogbnbmznb s@odnabn Momai
Bdm3no ymzgmmzanb bognmmgodlb baggmsma Lo-
bobab bgnHMmomNdsENsL Mmo30b IMmbyYyygd0b
Ladgamydno, gb AMbYIYgds Me30L509Mn 30D
©ob5doaab bodyommdn JgLob3lmMgmMLE, SM-
6038603L 03HhMM0, 58 Lognmbyddy dMIYdogyg Jo-
M039mM0 33hMmMnHgH9onb Eodmb3gdom?.

LodbsMNdM LhHohnodn o3y osmbndzbab
0nmbos 03hMMoL adM3znEydymgds dMmamn-
Lo o LodoMmommab bbgo dLae3Lbo 3690900LY
03 39h93MM0g00L 33t930L0L BOMMbLMABNY-
M0 3900m©700b godmygbqgdobmasb. dnbo VMM,
30b0863m0 30(H93MMNJO0L 33939 Y6 bg-
0mEaLb gombmagznsdo AsmMdszgdnb? gdom
9 oMo 30LEYb godE930m% 56 Tob goMgm=.

LAIBIMOITNOL
adb0MMA30IC0 ob33IMIBD

39Mad badygdny, 658MmMAd0 ,,40900900b 39-
0000396mmMo0bY o FoMNEMBENbsdMAEIzMOnbL

20 0J39, 83- 63.
21 sf3Mmamadoom o3 Loznobby abomgo, Bogygdns

8., (2015). ,,300535MgL" oM oMo 0PMobEn Bomm-
bmz0sdn?, Logomozgmmb Bommbmxznnm dgxEbo-
9Mdsmy 93503000l 3MadnmMo ,Bommbmxonmo
dng0sbn”, mdomabon, ¥b03gMmbso, #19.

22 Bogygd0s a., (2012). dMsemab 3o@&gammas Labsbmazmm
39¢28mM0700L  LobEgdsdn, Logomomzgmml  3o-
anmbmazoynm d7E603Ma0sms 83003300l 3Mgdmo
»BOMMbmBoMo dogdsbo”, cmdomalin, 1bozgmbs-
@0,#16, 33. 59, 72

23 0J39, 83- 74.

010360x3MEMONL 3MmMdmgds babbemab bodo-
MHomob 306m63xdmMmoOsdn“ (,30mmbMR0-
M0 dngdoba” 2014, #18), sLsOYMYOL Jdg©gdaL
090003960mmdnbs s domormbnbosmdyam-
00b MobogxzgoMmEmMOnL dgndgdmMdsb bodos-
Moobodn sgbommmgangmo dngmadnb goMg-
39. 00L0 sBMam bodoMmmamo oM sMob Fbmemm
36mbgmmmangmo 9bmadgba, 030 o anboyds
abmme sbobznb MmgmmMaono s gbmbgmemm-
30030 Ladsmmomdn godmmozbagb dnbo bmM-
90(MH09MONL E3bLLVOYMYOsL Y, dgLodsdnLY,
q48909000L d9050396MMONLY S FoMmMNMBNbs-
0m3oamonb godnx360L d9LadMgOMMMALLLE,
IMMIMoLbMESE o dmMmob Moboxgsmomos-
B9 ma3aMazdn mmMan3ngMmom dgndmgogmn.
o3hmmMn o0 ©ob33b0b dobomygds Lo3domE
LonbHgMabm gdob nMmA73L, 39Mdm, §M™MBobg-
00bogob sbb3ze390L HgMBnbydL ,bodomMmom-
090mJ090900" o ,306Mmb3gamgaggds”, dnbo
o0Mom, LOEMMOE PO Aonmzsmb @hgMmdnbo
»300Mm0090mMJag90s", Moaseb 899406y bEg-
00 bmMmAsogao ogdnb, doc dmmMab 3obmbab,
Mmdgmog bodsmMmmab godmbo@3znlb BMMTv.
HhaMdob ,LodommomBngdmgdggonb”  godm-
yg6900b d90mbzg3sdn 30, nbg AsBL, moomgmb
LodomMmamn MONGIHMI® S NEIJOIMYMI® 30
oM 5MLYOMODL, 8My3gE bymmzbyMo 0dd6900
LobyMABoxrML d0gMm*. 099Eeb godmadwnbsmyg,
30b6mb390mgadggoasb, dnbo L3gEnx®n3dob dny-
bgo300, 83HmMn, dgLsd3d0L Mma@gmMobyMady
©aymMmEbmodnm, 390mdadggdnb gmm-gmoma bo-
by dn0hby3L, d90mgdggds 30 Mmo30b dbMng
d90mgdgnb M030L3RMYdsL s LIYONggbHymo
0nMmyoxmgonb  smnaMmgoobolg  ggmobbdmob,
0793y 9L byongdhamo, mdngddhamMo MnMydy-
mg0900b 3od06036900L dgaae© dnmgdymON
LY009dHMNS. 306mMBIEYOgMAs LadMGsEMYd-
Mm03 3bm3zmMydedn 6o sdMahnbmb s@edne-
6oL 0b g89090s, MMIgmoaE Imdszs bobbanob
Lodomomab 3o0bmbBdn obodogmo bLobgm-
960@mydMm030 339M0xn3s3n0b maMmbos, 867
16@o sdmohnbmbL ,3M0B0bsndsE3n0b Mmdo-
9ddh“ gb smdmAgbob gogjho 899mJdgmgovy,

24 Bogygdns 8., (2014). Jdgydal 8708500376eMmoON-
LS o FsMmMHbssMIEIaMONL MBbsBIMPMdNL
3mdmgds Lobbemob badsmormal 306mMbIgdEm-
0000, LogoMmo3zgmmb Bogmmbmxzonm 87bngmy-
0000 939009000bL 3MxdYmo ,,BommbmazoyMo dog-
0560“, mdomolon, nbnzgmbamon, #18, 33. 62.
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MmdgmoE MdngdhaMo moMmgdymgdgoab godon-
60g6900L Lo®WYd39MBDy BoMIMIMONMN Md30-
LyBMydaLy o LYONgIH M0 MoMgdymMgdgonb
d9w©9300. 9b 30 60db6o3L, MMT Lobbab bLodo-
momob  306mb3gdmmos  (306mb3gdgmN)
ofMss AmByzghnmo smdmhgbob (Bgdmgdgoyg-
0001 3g(HL) Md0gdHIMo WoMmgdymgdnb bggMmm-
dn. 0000LoEdY, 306mMbBAgdmgadgmab, MmammE
d90mdgdgnl, EbmMongMgoabmznlb TmozeMmns
oMy dbmenme LNBsdE3nMNL sbobgs, oModg®
dobo 3mbLbMynmgoy, o6y dmJdgEgdab FgM
0MaMbyOYMN d9930L BoMIMbObZS. 93dhmMMb
00M0o), Moaeb dmdgdgmagdnb F9M sMaMmbYdyY-
oo 3909300 3MmbLAHMYJE0e LOdMBsEMYOMNZ0
3Mogdh03nbmznbos  gob3gmzbomon, 306mb6dg-
dmqd9wm90s 3Mogdnggmn dgdmgadgadalb bLo-
bgo ©o goMy LNObVIE3NNLYETN dEDN3bAL
(306mbBEydmMAL) 3MagddHn3nm-maMmgdymydnm
©39M3n907mMadsL godmbohogzh, 306mbamg-
090 30 LOdMEsEMYgOMN3n 3Magjhnznb byodn-
99dhns®, Mmdgmog bodsmogmob bmMmBshny-
mMmosb  LadMoEMadMnzn YMNgMMOgdnb
dmbyLM03gg00L Ldyemydo nygbyodbL.
ymzomngg H9dmongdymoosb gedmaon-
bofy, o3hmMon, Jdgwgonb d9050396MMANLY
o  d0MoMBnbosmdyamodnl  mobogomeom-
00b bLogombob gooby3z9MH0LLL Lobbmob Lodos-
Monb 3obmbagdmmodsdn, dngcmnmyodl, Mma
q4890900b d9050396MmMONL RoghHosb dob
00M0B0650I©yaMdodY doabzmab ¢man-
3960 gdo oM 9MbyOMOL, Megeb J39wgdab dg-
000396mmods smbgMmom, sbg 30g30m, Bogdhny-
M0b dbggMMOgoL gyMEBbMOS O IMZMgd N
399300900000 bobnomnb dbEyEMOOL, s80hM3
bobbeab bLoadoMmoab obmbadEagdgman bLbL-
banab bLodoMmOob 3o6MBIYOMMOSL JO99-
00b 39050396mmb0L 3998600 39M ©anbyydl,
030, 0gn odmazmMydb bobbaab bodsmmanab
306mMB3admMmOsL 067 sbBgML 88 My 00 Eo-
6odogmab Aoabob bgmbL o 83sL 839090L
3oMg bLNbsdEzNMNLa@In 3Moghngym-mamy-
0gmydnm ©odm3nmgdymgdal dgmgge bo-
BoLBM 3o39Mx0M™M L3Z0DY oyMbmdam
ndob d9bobgd, my Mo oMb Eobodogmon. gb 30
6036030, MMD J070900L 890503960NMdLA0,
Mmgmmz smbgmommonm dbggmmonb bhmyd-
HaModn oM ybo 0gdbsb dghobomn gJ0gm9-

25 0J39, 83- 69.

00b FoMmoMBNbosMA®IaMds o bydngdhob
omoman. 409w00Lb  dommnbnboomdmggmos
o 0Mon 39xbgdnmn, sgbomemagnyMmo Jo-
Hhaammngdny, gobbbze3zgdnm Jogwgdab dg-
0003906mMo0LOgeb, Mmdgmor d90536900m0
(36mbgmmmgnymn) 3shgammnss. 60b6s0mdI3
d90mbgg30080, ab33b0L o3hHMMO, Eobsdoymab
bmmMdohnygmo 369000L 03900 dgndmgdgmns?.

©abd3ba

00M0go®, 3MmMEgbmMm 3uMod 6o9Ygdnob
9096, Logommzgmmb Gombmanym 3930609-
Mg00ms 8339800L 3MYdymaIn ,Bommbman-
76 dngdobo” godmgszgybgdgma bHaH0d0o),
bobb@ab LodoMmab ombmaznsb dgqdste
nnmgoymo 65dMmMAg00 ©abodoymab, Mmgm-
M3 LodoMmMob Jomymynbs s bmxMAIby -
39mmdMn3n  300Mmdngngdnb, bLobbmabLods-
Momadmngn 3oLybobdggommodnl, Mmamma
Mmdgmndg 3mb3Madaemn dmzamgmonbaadn
©odM3na0o™MonlL, 0Mamaby o J3sbybab-
9390mmonL, MmamME bnbmbndymo 36909000,
©gmbdymo mmanznb 3mBoEnnEeb Lobbao-
bodommmgdMmnzn JMMN0gMmoMdgdnb sbbbab,
©obodogmnb  bLoxyd3zgmdgdemy  3ohgam-
Mm0900b - ,909w©900L 8905039060MMONLLY* ©o
200M00MB0bssmdgagmonl’, dMmomab, Mmam-
M3 abodozgmabs o BmMAsthnymab Toxbady
oMmbydymo ggbmadngbalb dqLobgd. smbndbym-
0o 3MM0900s goodnEMs oMy dbmemE JoM-
ogma bobbenob bLsdsMmmab Bommbmanab,
0M3090 DM Jommyma bodsMmmmab gon-
ombmgnob sMEmy nby dENEIMN Ygmads.

26 0J39, 83- 74.
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ABSTRACT

This work covers the philosophical analysis of research of criminal
law problems according to the works published in “Philosophical Quests”
Collection of the Academy of Philosophic Sciences of Georgia by one of
the modern prominent representatives of Georgian jurisprudence, Pro-
fessor Guram Natchebia.

Namely, it covers the philosophical problems of crime as deny of law,
its concept-forming categories, deliberate crime as the idea and basis
of value error and criminal relations, boundary categories of guilt and
axiological aspects of law.

Special attention is paid to attitude to criminal responsibility, as any
concrete obligation, not person’s obligation, what allows foundation
of positive responsibility idea; analysis of guilt and irresponsibility as
the synonymic notions, presentation of the basic categories of general
theory of law: “composition of act” and “illegality” and the social phi-
losophy category of “guilt”; consideration of guilt as phenomenon on
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the boundary of psychic and normative and its
boundary categories (responsibility with its posi-
tive and negative aspects; freedom; cause and ef-
fect; quantitative and qualitative; legal relations;
moral; sense of responsibility; conscience);
Taking of the categories of “illegality of action”
and person’s “guilt” out of the descriptive consid-
eration structure for foundation of the normative
notion of guilt and their announcement as eval-
uative, axiological categories, as opposed to the

00300 M3MIBVNY:

1. 609ygons 3. (1999). 39390 ©sbsdsy-
oob 0369060L dgbobgd, ,zombmxroymMo
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36 993609Mg0000 03009300L 3M9dImO,
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2. 609ygons ., (2000). 35LybobAggOMMMONL
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category of “composition of act”, as a gnoseolog-
ical category.

It is demonstrated that Professor Guram
Natchkebia's works cover both general principles
of philosophy of law and philosophic matters of
the general categories of law. Contribution of Pro-
fessor Guram Natchkebia to development of Geor-
gian legal philosophy in general and namely, of
the Georgian criminal law philosophy is assessed.
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onodo ggaagmoo

Lsdstmongmols om9@mmon, 333356006 16039MLoGIA0U
>30am0Mx0m 0 SbmenMmydyao 3hma3gbmMo

bLA3306dM LOMY33BN: syENEMYdgmn IMagMNYdy, 39MbMbsmyMa
00309339, IMggmngdnb Ladm3zmMydn

JobOMAJO0

LAHIHN3TN ZodbagndgdYmMNs LeJd], Lol BogddhmMmdMmagn gomMmgdm-
909000 dnbgz00 30M0 36 godoMmmmgdgmaym 333Mgmmonbm3nb,
BoE3mo@ 000LY, 0L SNLLFY. d73NMgogmMN IMEgMNgds dS3NdbNL
IR0 — 00930 ©I0E33L 9gMabmMmMabasb. LHshos ,0730Myd9MN
dmggmngoob bLBE3MYdaL dgLobgd” Lodmbodsmamm gobdsmbpgonb
3000390 9b6amadno. bhohns gbgds 3MbiMgbgm LOJdgbMSb o3e-
300M3000 Han0b M3nmbBymo LobodsMMMMbY s bagoMm3zgmmb
199960900 LObLSBIMOMML  BoEEBY39HNMgdg0L. LbHsdHNL d3hMMAL
399300900, MMN39 gobohgbn syE3nMgdgmn dmagmngdab sMbomsb 89-
9boddME 306MM nbhgM3MgMHeENL BaMIMEEaabL, ddsbmsb MmMn3g
0bbHObEN 9MMTbgMNLRESD 3obbb3e3909M™M J79Y39000 T030©Y,
M3 BgH700L gobLbb3ze3907mAs LadoMMMydMN3ds 9RLYOOT Fo-
BodnMmoy. bdhohnab s3dmma Asdmmzmab syEomydgann dmggmngonb
3935MmMyd0bmM3znLb 8330Mx0gm 3M0hgMnndgdL o sobamndydL, oy
Mmgmm 36@s gobndambgommab nbbn, 3oMomMgmyMo® 33M0HN3gdL
90L LOIMLLBIMOIEM obToMH7d9OL.

Log80ob LoJ398wmY 3o3909073mn bLodmbodsmmem gobdoMm@bg-
0900 oM gdbobyMyds IMagMngdal gobadbadmamgman bmmaAnb gob-
g3mghomodab, M3 36900 bLodsMOMgdMNg JLoBMMbMYdLL. Y3gmo
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0030060 0930 JBMIYds - Eo0E3L M130 83MY-
bMMOLRSD, godmnygbmb 9x39gH0obn MbddM-
009M0 LOdYoWgos MO3EoLoEBo3eE, nby MMD
Mmob3NL J398 oM ovoYygbmL LogyMOMn ma30.
30030060 yx3mgos 993L dDYLHo NEMOL - MY
©mmb o Mmagmmo boddmmazmob domob go-
dmygbgdo dgydmans sgMagbmmMab B0boomda3.
Jomoygm mMgommoosdn gL gxmgds bobEHgds-
haMo 0Mm3930 @ LEMMYE o8 3MMOMydnb
BomImMAgboL 9BLobyMgds 3MBiMgbymo Lob-
baob LodaMmorab Logddob obsndnE. v3¢H™M-
Mob sdMom, 3Moghngs o3wgbomns bmmMmABnb
0MLL o B0BsbL, Mol dMggMngdob yJBMydAb
©0b3MI0MsEsL YBYMOL bgmb, ymzgmogzg 3o
dbmomE s3MabmML sdmngMgdDL.

ddbu3al™0

LHOMHNTN odbomndydymMos Logdy, Looi
R3JHmMoMngn gomMgdmnogdnb dnbgznm 3nMa
3600 godommmadymoaym 833mgmmonbm3nb,
6033 030, 0L oNLYFS. 8930 Ydg0 IM-
3960900 3330560L JRMIOSS - 1030 I0E30L
03MgbmMobasb. dmggMngdalb gsdoMmomydnb
Lo®Yd39m™MN dEdNsbab JRMgdss bogmebmy-
99, 383900 — @an330L Nb 3gMabMMALAESH!

9mg9mMmngonlb gxmgdedy, d0b LOBM3IMYODY
dLggMMOs O 030©9dnyM0 ablybngdn 8603-
369mm3060s, Momo bLodsmmognn gobznmo-
ML o0 dndommymygonm s BmMInL Lodm-
bodsMmom 0bhgM3MgbHoEngonE 3MbHgdbhnb
390m30mabBnbgonm yamm dmgbomo s LEM-
M0 3gobab. Jomagmo bobsdsMmmnemb Mmagmma
dzgman, by sbaaa 3Mogdhngnb 33emg39000b 8bs-
m0do gboymab, MM dmagmngdob 3xumgdab
LadM3MgO0 LbsdsMOMML 306MmE gbONL, Yo-
©30MmME BMNbommogb gobdomdgdabsb, Mo
0300000690908 38 06LAHNDHYHOLNZNDL. bogdn-
©ob 0Log090Y 30390190750 LadMbsTaMoM
3ob8sm®Hgd9dn oM 9dbobyMmgds dmggMngdnb
3ob63LodM3Mgmn bmmMAnL Zobgdzmgbhommadasl,
Mo3 36900 LoTsmMMEMydMm0g JLoBMNbMYdSL.

yzgmo 0@od00bb 0943L 3xmyds - ©onE30L
0030 93MabMMNLRSD, gedmaygbmb gx3gdHno-

1 Leverick, F. (2006). Killing in self-defense, Oxford:
Oxford University Press, 54-55. 515937 0b. Hessbruegge
J.A. (2017). Human Rights and Personal Self-defense
in International Law, Oxford University Press.

60 00650Mm3ngMn LOTYOMYds M33ILEVZS®,
nbg MM MaL3NL 9398 oM YGbML Logymaman
0030. 3©33006L yxmMgds 8J3Lb dYLHo oEm-
©ab - M Mmmb o MmgmMmo LNnddmszmab
domob godmygbgds dgydmons s3MabmmMab Bn-
6o0m3®I3. JoMmym Mgamosdn gb JRMYdS
LoLHYTsHIMO 0MM3930 s LEMMYE o3 3Mm-
0m3gdab BomMAMAgHoL gdLbobyMmgds 3Mb3MyMHY-
oo bobbenab badsmmeab bLagdnb sbamndogs.

2019 Baaob bogdg, MMAgmoz bodngg nbLEHS-
63n0b Lobodommemad gobnboms @o bLLT039
R3JHmMoMngn goMgdmyogdob gobbbzezgoym
LodsMmoMgoMng dgxsebgosdEy 3030, 3M0-
H035L 03LLbYMYOL. 3T3LMSB, BMMAL v8335MN
3obdoMmDHgds, M3 gowobyzghnmgdgddng, o0
bmMm3nb LEMMOE goggosb o 60bsbBIM Fob-
ga3mghob o nbymob bamb, Mo LodoMmmyo-
Mn30 yLogMmbmgdnbmznl LobNsbms. LHsEN-
080 mo3odnMzgme@ 3n0M3gmo nbb@Habinnb
3osby39homgdab 3Mahnggm obomodL ©o-
qmadmods vanmn, bmem LogoMmm3gmmb 7v7g-
6ogbo bLobodommmmb gobohgbn, MMIgMDSE
390d03My Lod3gmoEnm LbobsdsMmmMmb Foo-
By39h0mgods, Momog gosyddos 3nM3zgmo nb-
bHObENNL Bobohgbn, MM TM3MgE, MYoE
ob339 3MoM3gmo 0gbgd0s gosbamndgdyma
bHOHNOL dMEMD.

Logdg 899bgds 8900b3930L, LOOE V-
MomMgdYm™MN B3EOMMOES 33MaLMMYdNLESD ;-
30003300, M EMMbLLE dodmnygbs obs. gMmo
03MabmMmo dbYOYJo ongMy, dMaMEydab o0
B6obomdn O0MomEgdymn 30M39mads 0bLEHO-
63000 goovdommany, bmanm dgmMg sgMabmMn
0m3390, 0MaMEYdnb o0 Bobomdn dMomEY-
oYmo  3sdhyybos  sP30mYogmo  dmaggMng-
00b goMmamadal goognmgdnm Aswgbomo
933mammonbm3znL. 3M0hngs 3ewsbyzghomy-
00L bBMMgE nd BoBagb dggbgds, Mamoz 3nMn
390(hynbwo.?2 Bgdamadn nbLEHEBENOL Lobods-
Mmomgdds 30 3Mn3nmagnmgdymo 0933WYg-
MMOY  OM38339MNRNENMIL o ©osddndgb
Az9namgdMmngn 833mgmmonb dgbmono.

2 Los3gmogom Lsbsdsmommmad goongdds gl gobohg-
60 o 30Mo gosdBynbs Mmamma LL3-ob 120-g 9y-
bemoo oby LL3-ob 108-g dybamoo. Los3gmogom
Lobodsmommb  goshy3zadomgds gonbooms Lo-
Jomo3gmmb nbBg6ogLds Lobsdshmmemass. ob. N
23-75653.-19, 17 dst@n 2020.

Mo056M 3939mny
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1. 300330 06bLOIBBONL
LALIAAMOID ML

0069R360L J6IMNOBO

1.1. goghmdMngo gothgdmgdgdo

3.A-8 (0MmomEYdymMn) sbnb gsdmygbgdom
©agMmo o FobdMmgmmods b0 JoE YBNSbL
3-00-b, bmgm m.b-b Eobab bbgymdg bb3oo-
bb3go 0aNMsL LOdzgM amBhydom bogmebmy
dmyb3m. 9oL dMoon 120-9 o 108-9 dybang-
0000 609Y960. d330OL Menmbymads bLobo-
doMmommad 3ofMo 120-9 dgbmom 0Mom©gdadn
goodommmy bodommzgommb bobbanab bodo-
Momnb 3mggdbob (bLL3) 28-9 Igbandg Bocmnmyg-
o000 (vy30agdgma dmagmngds), bmanm 108-9
09bmn goosgdzsmagninms bbz-ob 113-g dyb-
mbg (B33mgmmods syE30mydgma dmagmngdab
R3MEmMI00b goaEnmydnm).

08 ©mgb mogbbds 63035 aym. msdab 23:00-
24:00 Losmnb 3gMomedn dmboo Abyodo. 3.00. O
m.L. 97doMEbgb 3.A.-L, Loddab goMmAgze dmo-
0nbm3zgb o 08 dndBom ;mbmzgb LodoMIMYHM
HogdLoEb FoAMbL3MS O 339MEBY gob3mo.
boddab gomAg3nlb MML 3.A JoMymxEs Tab
0000M 3.00.-Ld s W.L-b dFMaEYdgoL, Mab
3o0m3 dob osmbygb oMmogmmbge, dmBIAL
A39690000 3oL ,y0mbysmmE” gMAHYs0wH696.3
obLI39 oEAbLHYMYdYmMNY, MMD 30M39MWOE
03MgbmM9dds M.L-0 o 3.00.-8 ndomoaL 3.A.-
99. 3.6. @aMHYdab godm ma3Lb 39M 035390©d
©s doMmb 9E3g0MEe, 3980093 ©V3IOMPS s 0bI3
03090©0696. mo300330L d0d60m 3.A.-0 o0M-
00Mm b O esyMmbamy sg3MgbmmMgdn, oM
0030M90M@©b96, mMmyd Zodmoygbgdws Tob
900 60600037 3. 93MgbmMmgdn oM EbMgdme-
696, 3.A.-0396 8006930076. 3.H. C365L YBbOTs-
MoM 0769309, sx3Mmnbomgos, MMA ogMmo-
o 000 M133(330L 30dDbNM. 53nb F0YbyEL30©
03MgbmM9dn P306 oM 0bg3wH96 o FonbE IM-
obgfmbgb dMom@gdymab ,d90md30" Mo Mmm-
Lag 9gMmo-gmomn sgMgbmMmo sngmo dLYOYJsc.
30M39@0 9300MEN 3300 EILMYMES, MIESD
9390 Ebm 0067940603 goosboms d58mbzgznb
03anmo ©o bsdngg 3nMmo dndmoxsbis. sdab
09093 nbygds dgmMmyg 930dMEN, Mo EMMbLLE

3 399 m m30m3bog3gemob A3367300m, 98 LoByzom
SMab sgmMabmMmms dognamods dgxisbgdyman, Mmay-
03 LO3OLSENM NBLESbENST oM gonboomMs.

0MoM@goy™Mo 3339 3obymons dmdmMgdno),
Boommob gmmb oyMmy3zmb, FogMod ogMg-
bMmMgo0 Aob oM 3dmg396 v80b Lodyogdsb ©s
0bg3 06Yy900 3900 o domamo 3.A.-B7.

390mdngo0m oaabomos. Mmad 3.A. ©o-
bLobbmNbgdYMN nym, 30630MgOES S dMYdN-
690@0. 0b 39M PIZMO3IOMES E3bAL goMady
0mdomoggoL. 93MgbmMgdads 3oo3o39L ©o o0
mMImBmoomdo MmMEILLE OMIMEIOYIMO -
Bob 0d6g300. 9gMgbmMgdn ongMmbab - 3.0
bobob oMgdn o ByMmgob dboMab TLYOYJoc,
bmam m.b. - bbgymab mmb sgnmsb.

LobodoMmOMMm EoEa]bnmo  dnnAby3L
o 03939 v9ob30mMdLb ynMmomgodsb, MmAI
03MgbmMgdnEeb gMmm-gmmon, 3gMdmo w.b.,
dogomab@mo oym s Jumm mmbogMmo, 300M9
3B, goobByzghnmgodnb dnbgozom, ,[3.A.-8]
Mo0bndy am®yds 900ygbs .L.-b Lb3oEo-
bb3go vaNmMbL bbgoabbze MML bb3zoobbgs
0gmMadsmgmdnsb, myadEs 988603 oM godmomm
99930 o Abydn 3nb Bnbosmd®9a 3Mdgmg-
o0m@o. dnybgeozoe ndnbs, hmd dho0g0y00b
30060hmgomonb eodnsbgdab bogghmby hgsoyhn
ngm, 069emes, §300Qv, 3bge390emos Fgdmyeyen
nym, bmom 8ob ghByo0es 2 vesdnsbn, gb vevdn-
06900 dgnohomygdyogdn oh ny3zbgb. dshmoony,
ad0b d9bobg0o B70B80 nbrmhdsins 0ho0egoyQL
oh 3oohbo 4

1.2. dgbodgbo

08330009070 JgbgaIMY000, $JE0MY-
090 dmagmngdob godommmgonb sEnmydg-
oo 3Mohgmnydgons, Mm3 bolzgmab EodNVbY-
00b bogMmby P8P0MME EBIMIMYOYMNLISD
(98MgbmMN) 6s BMBENB3MIMOEYL, 333LM6,
003sbb3s FoMNMLLBNbSOMI®YEaM o 00-
Byomogmo yboo oymbL. bozgmgb, MMIgMbLR
03MabmMNLESD Bnobo 0Ea70s o6 dgndmgds
000390, 3603369mm3060 36 nymb. dMBZg-
Mng0mnb 1399090900 930mMgomMmmdnm Pb6@o
nymb gedmbB3gymo, Moz s3MabmmMnb3gb 36
nymb dndoMmoyann, bmemm dgmhggamo domo
3mbozmymn s 0sbsdmdngmn. sbY3g, o9En-
mgogmns dmadggmngomanb dbMnob dmggmg-

4 Byga©al Msnmbyma Lsbsdsmoanml N1/411-18
39bshgb0, 11 ;mgogMm3sma, 2019, oM. 4.1.2.
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00b damdsmgmoab bydNgdHIMo omJds o
003053300 30%60m AMJBg9ds.°

939800000  LoLOFMMNEMMD  o7ENEgOHMN
9mg9Mngds ©asaNbs o LMYMOE FosdoMmm-
™y 30M0 bL3-0b 120-9 Agbmmsb ndommgdom
(0.3-b B0BsMm). Baobo gsbAsMHgonm L[...] oy
0MoM@IOYM0 obom oM ONEI3Y Mo3L,
dgbodmadgmn oym dogom FobIMMgmmodnb
I8Mm 9d0dg ©odNebgds. oagbomony, MmA
dndzgmo bgmgdom dMmomEgdymn 39M obg-
Mbgdo 1300 3(330L s Tob 0ygb90B6 $o-
60MMgmmMOnL odN69OSL 8

LobodoMOEME M.b-b 833 gMMOSLME
o30300Mg0000 OMomn  dgod@nms, 0ogMad
4890900 oM gosdommay, dmggmngdob oMmmb
3o0myqgbgogman dogmo oM Tnohbos Mobodm-
009M0. ombobndbogns, MMI MobsdMIngMo
dmagmngdalb  3Mohgmondob  godmgimgdno),
0Mom@g00L 88 bobodn sygnmgdgmo dmgg-
M0g00b yzgmos bbzs 3MohgMoydn EOEaNDbEY
2730000L babsdammemb dngm.

3900643900mgo0b  dobg3znm, dmmym
03MgbmML (m.-b.) gMmn gggbdy, bmanm b0
gmommos Hobdg 3gmbes Tnygbgdyamn, ods-
0306 mMo aym LYMOMBIMO O PIJYOOME
3o3dnomdn 9abL bLN33zEOMMSb. bLobodsMmmm
gMoamogonb 30ygbgonb gobmoggdsb, bhMmo-
9gdommasb abgy oboboomgdb, MmMA gbys OMo-
mMEYOYmNb LabsMagommE 39HY39™IoL, 0o-
30039 3mb0d653L 830L. godmdngdom oM sMmab
©aaabnmn, My Mybndyzmmdnm o @Mmab
Mo 0bhgM3zmdn dmbEs gMogmogdab Gnygby-
00 93MabmMab LbyyMBY. Boghns, MMI JRMM
0LYOY90s oBN6700d, Mo3 0999 o ®gbdo
0930 dmzmymb, sgMmagbmmo 39M 8gohgms (Ls-
3omob3nmm oM ©odh3n3gdns dMamMadnb
dbsmgL), @obsMAghn mMmo gMmammods 30 bogm-
3bmabmznb bobogsom aym, 0dEs odNVbY-
0900 gmmnMmyms oMy dnygbgdgman, nbo-
60 Lb3osbLb3s CMML O 3MBNENNEBYY, M3
n8sdg dgndmgds 39thy39m9o©aL, MM gMmdo

5 dmaymngdal godsmogdals 3MoBgmoydgdo Jo-
Mo Lobbmob Lodsmomolb emd@mnbsdn. ab.
G9Mo39, 8. (2011). 86535yl mdm3mgds, LL3-ob
28-9 dybmal 3m3gxb@Esman, cmdamabin: dgMmonsbo;
X0035M0060, 0. (2016). S65F5YMOL 5830560L §o-
b6omd)a, LL3-0b 113-5 Gnxbaol 3mMIgbBsfmn, mdo-
mobo: 0mobBgool badysmm.

6 Byg0eal Msombyma Lsbsdsmomanml N1/411-18
8900h7060, 11 ;gdgMm3smn, 2019, 3oM. 4.1.1.1.

©aMHYydod 39M godmomm dgm93an, s3Mabmmo
03Mdgmgds domomOsb s dgmMmyzaMoi
asMmbys 3.A-0.

g0 ghoomogon LonbBghgbmo nd 3900bom,
hmd obnbn bLb3oEobb3s Abohgb ohob 8nyybg-
0y00. 3ghdme, ghon 0nygbgdyons Gohz3603,
dgmhg - 8ohgbbng. gb dnyoncmgdb, hmad gb gho-
0mogon ghmdsbymnb 8n8eg3hmonm oh ohab
0ny9b690900 0o dom dmhab Mmab goMzzggmo
nBhgMzomo nym. 880D doymnmgdb nbog, MmI
gfmonn ghommods 90ygbgdymns ©sbab dgmMmy-
o 30Moo J39300, bmem dgmg - 3oModoo,
dgMagamo 3nMom B9300. b 0dsb 603bs3L, MMD
9L mM0 EoBNV67ds Lb3oAbLb3s 3nMaMydadny
00ygbgdymon. o0 ©@odNebgdg00Lb dnygbgdab
©MmML Eobs OMOMEIOYML bgmdn Lb3oEo-
bbgo dEgmadsMmgmdsdn ggoMms. dgbodmmms gL
©adN3b90900 dnygbgdyman aymb, sbg3zg, dMo-
™ME0m0bs O IBIMIMOMaL Lb3o@ob-
bgo 3mBodn ymaxzbob MmmL. doo ydghaLb, MmI
dmAbyomgdn Bdmgsam 9390mHB96. 035LM6,
Mmammz AobL, adeMomgdymadn 093930696
0MomM@goymb o 9390mEB96  ™Mm3000mbss.
Lodbybomme, ofME gMmm IMBIGL of 7HbobozL
3090mme MMAgm dmadgbdhdn MmMAgmn adno-
6900 0gb6o T0ygbgdymMo, MdEe PovN670700L
0030MAY03MgMOs s HMmagdhmmMos, ©sbab
damdsmgmos gmommonb dnygbgdabsb dny-
000090b 08sdg, MMT nbobo bbzoobbzs MML
bb3oobbzs damdomgmodsdns dnygbgdymo,
Mo 3093 9Mmbgm dsLAHYMIOL 0dob, MmMA
9L ©odNsb90900 dgbodams dnygbgdymo ym-
RNMOYM 01033300 EMML. B0bsomdag d90-
®mbzg39d0 3xmMm dmbsnmbymon nym gMmmE-
Mmyano M3dgbndg ampydab dnygbgds gMmm
3mdnEnodn dymaxn 3n0Mob dogm ©obab gMmomon
©o 00039 0005MYMad0m ©s 0.3, MoE gobbo-
bomzgm d90mb3zg3080 oM 03390900,

1.3. dgbodzbo

Logdgd0 LobodommMb 9939398 oM o-
7Yy969000 oyE0omgdgmn dmagmngdob doam-
0oMmgmody, 006 oobhynMmadymom dnaohboo
boggmmbob Mmammz ndbymngMads, obg Tab

7 ByaoEal Msombyao Lsbsdsmorenml N1/411-18
8900hg00, 11 ;gdgMm3sman, 2019, 3oMm. 4.1.1.1.
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LO3sbybmE IMJdagEydab sy3nMgdmMmMds, nbNg,
MmO domomMds odaMaMdMydds anbygb,
ob93g ooEanNbs  godsdsmmmadgmn  byodo-
99haMo 3ma3mbyb®og.

LobLsBoMEMAE dbmemme IMggMngodalb Go-
Mmamgdn dnnhbos oM@3gymoE, dnbo gobds-
Mmhgoom, 0g, Loog 3.A-Lognb Tnygbgdymo
05690900 3b7ydygdn bamabbab nym (99b3g-
Mmhob ©sbzzbnob dnbgznm), an.b-bm3nb sdnb
LodobybmE 333MoMMOs 8d30Mo dgxLode-
dmo ma30obbdab bsbosmmeb ©s Lodndmmyg-
0000s6. bobodsmmem 0939 gdobdsmbogL, MmD
©adNb90900, M3 OMaMEadymMads dnoynbo
03MabmML, 3M aym 083wbbTNLY s NG boxMm-
onbob 3Mm3mmEngo, Mo3 890486s dgdmbag-
300 sgnmdy.

LoboBoMEML gobdomBgdom, ,0MomEY-
Oyab, MMAganbol @obs ggnMms bgmdon, dg9d-
omm m---3 b---b F09yg6900b6s VBNSHYO900,
MmImgonE oM 0gdbgdmes bogmebmobomzanb
bobogsom, ngbgdmms dH3n3693wmn, godmo-
639300 60390 ©0obL o6 F97dMYO3Es M-
300000bb3gmb 30YMxdonL IMdMMASL O 30nm
3996g0hMomgdnbs mogodbbdgmn.  sbom
30000M90000 @---5 b---0 ZdENWJONM SEMY
03Mdbmods, MmM3 ob ogMmomos s JRMM
sMy d9hgMOadME., 3BMmM dMmg dmbEgom-
o LobBMoxrM EobTaMygdnb godmdobgds o d7-
bLodmgogmo nym oM EdEasMaym Lobnzzwon-
mm 89093n“*

0739 bobodommem smb0dbo3Lb MMA ,,... Oho-
0090y00bL bogmEbegL, hmamhi 0h3393s, ©0QN
300000moOnm Loghmby oh 983y9hgdmes, 306vs0-
006 0030000b390900 oh 3gmboom 006 hondy
bogobn, hnooi bogmiboegb dmyb3moebyb dho-
0090900b. 0bnbo 3004yMmBRNEJOSL godmboBog-
0696 0hogegdgenb bogengonb godm o byheom
bogymohn yohymxnmon eodmz009090900b R0BN-
39ho dogoemdnom godmbo@gss, hog dgndogdmes
oobhy0g0900ym 0hs0egdy0nb 3363hmyomonb
0dndy 0090069000, M0 00 980399 Logdg
000809 Anbyon 3gh oh nym. dgydogdgons fnbo-
bFoh n8nb gobgd3hgBo, my hmenb gohAghegdme-
696 0030000b390900 - 0b3ghogdmeEbyb 356-
dhogomonb dbyoyd 0090069000, 8noygb6900696
0dnd9 0090069000, My ImobyM3900696 T0b 39-
00 dm33masb, mydze 00 9¢hoddy, MMEs Y3gms

8 0J39. 30M. 4.1.2.

}9b%g 0as s bogmibmabasmznb boboxgsmm
00006900 FgM oMo3ab 3gmbeo domydymo,
0Mom@gogmob bngznob bodndMmmgds s9M
oM oMLYOMOEs. dgLodsdnbo, 0MIMEYdYMO
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mEYdsdn gosdhynbs, Mmgmmi LL3-0L 120-9,
0Ly 108-5 gbannbm30L (3MMIYMsHYMIL dMs-
o 83 9gbangdno 3gmbes Baygbgdyan). gL

18 bgfmbgnamady, 0. (2016). sy3nmyogmo dmagmog-
00L BaMamydn Johoymo s sbgmmasdymaiznmo
396mb3gdmmonl dobywsnm, Jomorm-gamasby-
oo Lobbamob Lsdsmorgmals Jnmbomn(DGStZ), #1,
17.

3oaby3ghomgds, oMo ndobs, MMI oy@Eo-
mgogmo dmggmngdab gobadbedmamgman bm-
90b oMm3bBmMa 3obdoMmbgdss, oyLodymMdg-
mn@E gobmagzom.

ob, Mo BIY3oENL Menmbymds Lobodo-
Mommd hynoMmo ©aagbomom dnnhAbos
- 9mggMmngonLb damaomgmods, Byo nbLEHS-
6309000 03039 @WJH9dnL sbmgdoyMn 0beg-
Mm3MghoEnnom, ob yomyzab. 3996s5Lb0 LobLLDS-
Mmommb mddom, 0d, Lol byozMEYdYMDS
dbmenme dbyoydo ©odNebydgdn Toomm @O
amB3g900L (9b dmBIg900n Abydab yzgams g3n-
dmEL oM JgbBMgdnsb) A3g6gdnm 30 oM oM-
LgOMOES YMbLEMMM dMmdmmy, abob go-
0mygbgds o 833mommos, AZIIWMYOM30

0339gmmoss o oMy  3Mn3nmyanMmgdymn
833amgamos (bL3-0b 113 Bgbann). banbHgMgbms

ob939, MM 99609030 LabsdsMmEIMAT ydysem
n3omdbomggmab A396900 oM doomm dbg-
39mmodsdn ,30mbyomme” (3900000 o303
domyd0o o gobohgbn AbydNL Mo 930dMEL
d90mLbBEMgOym dmMBAgme A396900L osdyomo.
LobLsBMNMMA 3bgE39MmOsdn oM dnamm Po-
dMmaz30 Lbgd @Waghn, MabLE BDYgENENL Labsds-
Mommb goobyzgHomgds agadysms, Momsl
d90mb3zg3o ,,0magmngos@” 99x30LE. Gogho,
Mmd domomos 0MymM©o b 3005M0) -
nBym mmdo 30M3s, MMA3 obnbo domomodsb
03Mdgmgdbab, ob, MMI dMomEYdYMN Fo-
dmy3om damadsmgmosdn Aosygbalb o o.0.
1399609b0  LoboTsMMNEMML  godsdothyynbgdgman
3ob0fgbo ogdysms Rog@HL, MMAE OMomEg-
09mMb adsMaMydymadds dbmeme dbyodydo
©3dNbgds 300yYygbgL, MLES6 M3OboES3®
390mygbgdmn doms 30 sMegmbazmyma d9-
x3obEo. sbgmo Fogmds domob 3y3oMmagozb dm-
39M0900L 3x3mMYdsL. I7LLOYMgOgmMNS babo-
dommnmmb gobohgbn, Fnmydghab MmI 00539
bagd9d0 30MmL dMagmn LL3-0L 120-9 FgbmMomsE
©ogMm 3.00.-b dndsMmm Rogbomn Jdgadab
3o0m. o9 9%9659Lb0 LobodoMmmmm Toymomgob
ByMgnb dbMnsb ghommodadyg, Mol cnmgmb
3o0mMmnbogb oyEomgdgm dmggmngdsh. 3.
0-b J9h3300 3060 Hg0030h%9 e0b0nm dnyybg-
070 009006909097, ho goeboboe godmhngbogb
3- B.L Gngh 003000b30b dmgghngdoby o, dyLo-
00d0bog, 33n0ghgbn mo3003300 degmdohgm-
0030 ymxz600.“ bobodommEMML 8306Yy@Yds 3M-
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6(Hggdbob obomndn, Jodnbomods, ©adodymn
omdmaos 6mgoab gobdozmmmodsedn, sgMmabmmg-
00b Mam@Ybmods, nb, MMT 0bNbo oM 3bMydme-
696 o IMIggMmngdgman ydobsdsmome 0gbg-
3000 ©obob, MMA oM BngzoMgdmebab. Ablydab
©mmb n6gMEn0m dgndmnds 33MabmMAs 3mb-
3003 0335™MML s JgHMsmEL 30096, MG
oM 603653L ndsb, MMA ogMgLboob 399835 ab,
bmenm dmdggmogomob domomos 3o dymab-
dngods nym 9sLBY. Logd9dn oM sMLYOMOL 830l
9(303909MY0.

gnomos ©nbsdnymns, sg3MabmMoE s dm-
039M0909m0E3 bob nboMAB90b9b EMBILEM-
Mmosb bobog 39M, doMmb 9390M©b96 o 88 MM-
dhmoogmdn dmgdggods dmadggmngdgmong. o0
Y39maxmob 3bg3ammonb 3oMady Lohm3agos
©00 3930Mass BJhnb BmMmTsLMSb dgbods-
90bmdb oagbnbLLL.

9L d9xsbgds Moz3s® PBYbogbn  LOLOTS-
Mommb bb3s Fowobyzghomgdobmabolg Im-
©0nb 60600m3yamoadn, bosE Jomds JaMme-
bomMo 3ogn, MmAgmog dobBg domomOEs
00009 ©@agMo. Joma godommms, dnnbgmo-
300 080bLy, MHMI og3MabmMML gMommods Hobob
33060 boboandn 3gmbos d0ygbgdymo® Lobe-
domammb gobdomdgdnm, ab, MMA sgmMgbmm-
0o 06gMEn0m BYMgn dg09dEns 3maggmngdgmb,
a priori oM 6036s3©S 03dL, MMA 33MgLbNs -
bAHMYOYMO oym (BMHmIgMHmMo LEMMYE d8sL
00()3039003).2°  sgMgbmmds dmMdggMmngdgmb
BYMan 9d3ns, Moaeb 9oL gnomonb mMmL
bgman 33Mgb o nbog nbgMmEnnom G50MYbys, Mo
©@MmbsE aoMMYgL aby, Mams JyMm dmng-
M0 03M9LNY 39MNEIONBSM M330E6.

Mmo®md bgds nby, MmI gMmon ©s 03039
RdJHMOMn3  goMadmgosh oMmoogmo  go-
Booagonb dgmbg 3n0Mgodn, s3sbMsb, IMbOTs-
Mmomygon, gMmongmmgodmamogbe3 89x3sbLYg-
090L odmy396? gMmn o 03039 BagdHob sbY
Mo030MIYMo gobbbzezgdyma bodoMmommyod-
M030 39130090900 Ladndns s Mmammn yabyms
0Momgogmon sbgo mMmb bobhgdob 60body.
9fmmdo 0bbAHO6ENT g Mmdgzs, MMTs — 580l

19 LogoMozgammbs 969659L0 Labsdomaammb
23-87753.-20 gobohgbo, 29 dsm@n 2021.

20 0ndomobol  Loagomogm  Lobodsmogmlb  godsds-
Mmoamydgma gobohgbo, 12 dsm@Eo 2020. 3. 12.
389060hg60 domadnmo gobabogdal 3sbypbo N1-
0163/11344.

LoBNBsOMAEYaM, B0bsd@gosMmg LHIHNSL ™Y
Bonznmbogb damadggMmongdgmon, o 3093 sbmg-
0gMm 39MLNSL Bongnmbogzl. godm@nb, goohAbos
3o6mbL 306 3nmbyMdL?

300093 9Mom bLognmbdge 09603369mm3z060
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MAgbomn adnsbgdob bomMmobbom sx350Yd96.7
3930909 dmagmngdnb mobsdmadngMmydnb
©oboaqbo 860d369mMm3sb60s ab, oy Lo
003900 dmdggmngdgmb  Boobon, domomos
My Mob3nb dsdamgdgmns bogmgbmabomzab/
50060MgmMmmoOnbmM30L.2 Fogomnmo, bdoMo
dmbMAmMOs y3603369mm Bo306MgoL HM350L
ygmob 80sdmgodn, 3nbo 89x0bg0s3 (8oM9a-
bymo© ©shM3gx09mo 339mob, bobbmbogmy-
601900b d0bgE30m) dosmsEMOs® b F363M-
09mmonb dbYOYd ©oBNBbgdsE oMmabBmMas.
ygmdo byamob Boggms bogmzbmobomzab gabob
LagzmmbgL. oby3g, 3608369MmM35600 domsm-
00b 0b6¢®9bLOgMONL oEabsE; vgMabmMmms
Mom@gbmody; ab, my dmdggMmngdgmn MmMmamm
606000@ygmooL bEY3ZL o Mo Jobbo 3gmbo
3ogdanm s5gMaboobmznb yg3mm dbyoydo badye-
mgonb godmygbgdab 890mbzgzado.

nbg AobL, 00 o Abaegbn Logdggdalb Bogn-
0bzob oMmmbL, MMI gysnmMab gobdoyMmydym
Log89%9 LobodoMmomm godsdhynbgdgm gobo-
AgbL gedmodoebo.? gymaymab Lagdgdn, dMo-
mEydymo dgmmg 9300mdn 393bmbabMmmo
nofMamnm nym, bmanm sgMmgbmmgdn dndzgmo
bgmgdnm, 12-85 boxnEds dbogymds gMmmbdo
goodommms  0Mom@gogmo  333mMamOonby
o 033m9mmonb 3gammonbmznb.* nymo-
©0YM0 gobommgdnb oMIGmbyg 30Mgd0 YRMm

Mo056M 3939mny

21 Lobodosmorgmm  3Moddn3ol  3MoBnggmo  sbsgmo-
Bobonzal ab. 0. x0d30Mnsba (2016). Lobbenol Lods-
Mmool 3ghdm bafommo, sbsdsymo ssdnsbals
§nboomBogs, 73.

22 Dressler, J. (2015). Understanding Criminal Law,
ebook, 199.

23 Logdnl EgESMIdn ob. 33Mad&ol dmmmenbdo
<https://fb.watch/914PXaoteT/> [dmenm §3comds: 13
5330L&m, 2022].

24 Moom 0o30lyxnmMds, sbosgmo 5807900: gnsnm-
do gobBMmob 933emammodnl bogddgby ©839370MmMoO
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LEMMOE dx35LY090 gdbHMgdomym bobhyznedo
dmddgon 30Mab dogmab 3MmM3MMENYEMMALD,
90bo 3odmygbgdnb gmbogMmymmdob Lohysrn-
0b 3omM33mMnbBNBYdNM. 0L odMEOL, MoMIML
bmMmAshoymo 3mEbs bLogdnbmznb odadns-
690mo gMmombamb bEab s@sdnsbb.

©Jbd36y

bHOHNAT0 gabbamym 2019 Beob Logdgdo
30M0 360 godoMmomadgmoym mMmngzg OMo-
m©Y0sd0, 0b M33O33000 3MBNENSE0 NYM O

039M09000 $37RYM domomdmng J39mgdob
00600MT09M0  0103OE3NMN0 O 30I339hT-
Mo dvoMm@n domno. 896 8dndg Lodyomads
abmenme 3oL 390093 3o0mnynbo, MmEo Ji3mMm
aLYOYJs shgMbBshymBs LOIPOMY0sd (s-
90069000009 ©@bab 3odmygbgdob momodsdy
3o3Mmbomygds) 8900930 39M gsdmomm, 8ob do-
00M0) 03MgLno 3Mdgm@gomMEs, domy 30 by
IgmMm smoMm 3ymabos mma 3sgob dmbogg-
MN90M. d930mMYdgmn dmagmngdob ©oE3e
y3gmasb 0bhgmabdns, bHoHnadn dmyzsbomn
3osby39hnmgdgon 30 dbmeme dmdoma@yg-
90b sdangmgob gbadsMmomme.

CRITICISM OF THE JUDICIAL
DECISION DUE TO THE LIMITED
DEFINITION OF SELF-DEFENSE
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ABSTRACT

The article analyzes the case where, according to the factual circum-

stances, the person should have been acquitted of murder, but instead
he was punished. self-defense is the human right to defend oneself from
an aggressor. The basis of self-defense justification is the human right to
life, the right to protect it from an aggressor.

The article is a critical analysis of the judicial interpretation of the
limits of self-defense. The article refers to the decisions of the Zugdidi
District Court and the Supreme Court of Georgia regarding a specific case.
According to the author’s perception, both judgments present a narrow
interpretation inconsistent with the essence of self-defense, and both
instances came to different results due to different legal assessments of
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the facts. The author of the article lists the nec-
essary criteria for the justification of self-defense
and analyzes how it should be interpreted, simul-
taneously criticizing its judicial interpretations.
Judicial definitions, made case by case, do
not serve to foresee the defining norm of self-de-
fense, which undermines legal security. Every per-
son has the right to defend himself against an ag-
gressor, to use effective and proportionate means
of self-defense, so as not to put himself at risk. A
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person has the right to know precisely when and
what kind of force he can use against the aggres-
sor. In the Georgian reality, this right is system-
atically violated, and analyzing a specific criminal
case serves to identify this problem.

According to the author, Georgian judicial prac-
tice misses the essence and purpose of the norm,
which contributes to the discrediting of the right
to self-defense, and everything only strengthens
the aggressor.
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300JMHVH6530ITNL
3060MdNJaNLOL dGLJOIL()
SOIUICHICNONIYY
3MMoTJaJdNL SBOTNB()

ofMogmo bootgodzomo

Lsdsthonamols om9@mMmon, 353356000 by9Morsdmmolbm
16039M0L0G9@ 0L >30am0M90mamn sbminMmgdnamo
3Mmmazgbmman. b9sm39ammb 3769M>anmMmo 3hmmmms@nmols

L35 onsamfPsmdmgdnl 3mmiabdo Ascgbnamn 563359l
350mdn900b ©935MmB>396d0b 13Mmbn

dmmo 30933000

bsdstmongmals dspnbdman, by9sm039ammb 3969Mms>amnMmo
3mmnms>@nmol bL>dsmonsanfsmdmydol 3tmeabdo Ascogboamn
©5650>51am0b 350dmdngdol ©935mG>396& 0l 3tmnmmmo

bAd306dM LOMYI33BN: 0bhHyMbyH-HMaxz030, IMbOE93900L

M9v9M35309, 9M9ghMmbymo dh303g09mMa0900L godmmbmas,
3009Mobodoymn

JobOmAJO0

606089doMg bhodhnadn dndmboymng, My My doMnosEn 3Mo-
6303900 dmJdgadL gobznmemgonm J39y690dn 3009MEebsdo b
353mdngdnb dgmmmmmmMgnsbmsb 30dsMmgdnm o My babab bosbgng
Jd90dmg0o anbgmambL bogommzgmmdn smbndbymon dndsmmymgdom
99399H0obo godmdngonb AsdoMmgdnlb dMYB39mMbymMBe®. ©IHomy-
Mo sMab gobbogmyma 3MmEgyMgdn, MMAMYon3 gamzsmnbbnbydy-
0o ,3M83073H9MYmo absdaymnb dgbobgd” dywadgdhnb 3mb3qbin-
00 S YgMomads godobznmgdgmons 3MmEgLgsmymM 3MmMdmdgody,
MmMAmgon3 33b3wgds bobbab LodsMmmmab Loagdob godmdngdabsb

0M330 boaMynadznmn, IMMS 3830
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gmggdhmmbyamn 9¢h303907m90900b dm3m390s/
©3093M900L 3MmEqLAn. dndmbomymas 3Mb6396-

300b 3mbzMgbymn dybmado, ooy dmMmab, nb-
RMMIsE00L godmmbm3zobmob 0doMMgd0m ©
0mEqdymne 9Mma3zoMn dgomgdomn sbsgndon
3Mb6396(30030 3om3omnbBnbydym boadsmammyd-
Mm03 0990600090Ls o JoMoym 306mb3Y0-
mmoOsdn 033eydgbhnmgdye BmMmAgoL dmMab.
bHOMHN3TN  goobomndydYMNy  ab3znmaMydym
9394690380 0b6hgmMmbyhob dmBLsbyMgdnLb IMABM-
©90mMg0Ls o LodoMMOMESd3e3 MMZSbMIOL
dmmob sMbLYOYMO MBFIMMIMMONL 3Maghn-
39. bodgoLdymns Jomoymo 306mb3EydmMmMoNL
6o3mm306900 3MA3nyhgmyma dmbogdgdab 3o-
H93MM0ds300L 3MIMLYOMONL YMbN), M3 go-
6o30Mm0OgdL 690nbTngMma bobab gmgdhHMmmbym
0bxMMTsEnsdy gMmmnsbn ybo@ninmMydymo B9-
LObL 3MbLgOMASL. bhadnada, sbg3g, gebbomymns
LaLsTOMNMML gowabyzghomgdgdo gaggdhm-
bymo  dH303909mMy0900L  obLYAZ390MOILMD
0030MmM9000 o BoMImMEgqbnmns Bnboay-
0900 bobbAb bodsmMmab badMmmEqgbm bmMmadg-
00b bMYmMYmMa3s/sb3zgbnb 30D36396mMbagmonL
3aomboo. 3gmdme, bohnodn Tmyzebogns oMm-
39096(h900 — oy MohmMd ybs gobbmMmEngmeoab
3009M©obsdogmmes 3o(9ammndsEns ddndyg, gob-
LagymMgdom 8dndg o J394y60L JLagmmbmydab
06(h9MgLgdaL B0booMdyg dndsMmym™ obo-
dogmgoo@, Mmdgmms dobgoznmsl 1bs 39-
0905309L dmaLLbyMgdab IMABMEgOMdNLZSD
06g3mMBo3nab godmmbmzgobs s MydgM3s30nL
396Lb303909mM0 300900 s BnaMago0.

ddbada®0

bLonbgymMmIsznm @H9Jbmanmangdolb gsban-
000M9000 BY6sdgbHyMo d7330mMs  LOdM-
3omMgonb dnEamMdndn o smbndbymo (Hg-
603N, NN semds;IMonm, d565MARBbYOY
Jobmmgb  dmdozomdny.  H9Jbmmmangdab
dbomeoggmom 093M0 bLagnmbab gooby3zgdo
3930000 6o3mMgdn sadnsbyma Mabymbom
goboo dgbodagdgmon. mygn Labyob 9Ho3dY
abmmE LYBMZsEMYOOL goM3393maBs Bobo-
3o dmabnbs Logdnsbmdab MognmMmbomnds-
300 LanbxmmAsznm HyJbmmmangdno), vd30-
000 m0myadnb oM omhs bEgmm, MMIgbog

(33m0o9dgo0 of dgbgdno.

LanbxmmM3sznm Hgdbmmmgagngdab gobgomos-
M900L M35mbsANBM FobobNomgdgmns dobo go-
3960 Lothgmg3MTYBn3o30M HJbMEMMangdaL
93may3n0b 3MmEqbdn. dogomomabmzgnb: 3ans-
bO3yM0 HmMgBmMbn, MMAgmMnE dgodmnygbydms
003305600 b3nb gowaboEgdew, hobsizmms nby-
00 Hgdbmmmagogmo dombgzqgdom, MMIMons3
dgbodmgdgmo goboe MmammE bdab, obY39
H9gbhob, Tgbogob, dmdMzn s bhshnidgmo bY-
Mamgdab HMsbLbgMN. 50bndbyan babob nbgym-
M3o3000L oE3M™o dMoM bEyds bmmme dsdn-
0690L dmMNL, oModg@ dgboadmgdgans go3mnb
LY0Ng9Hadn 0y3696 bLogyomang 3madnyhgmada.
0360850MmM39 900b93900L BMODBY dgHPommbS
©339M30 0a3nsbms dmMnb dbmmmE 3oMEos-
3060 30380M0b odYysmgonb bognmmydad, 3mady-
6030300L5030L sbs P339 Logdamabno 3MB3MY-
Hymo ©sbndbymgonl dobodommob gmMEbs ob
3M3307hgMymn ool bogoMmmeo bgmdnbob-
30m3monb 13694300L goodhogmgodo.

3masdogmamym  Lobhgdgddn  oMLYdYMN
0bxgmMmdsznab bgmdnbeb3zEmImonbs o Im-
33m930L bndoMm®HN39d, LEMOBOE BoE3mnbLY
3 393MEIMIonL 3MagdHnanmam d99dMYa3
d90LodmMydMMOg0Meb gMmmo, godmanbzns bLo-
obmggonbodn 0998936900L 0380, Mo 0o-
30Lbmo30@ Hggdbmamgangdab d9daman gobsn-
®3M900b B0bs3nMmdv..

0mbndbymads dm3zmgbgods y3MyEgabhm
00dgn 90b3aLb 93MbmAngyMo o bmEnsmyMmo
b@gMML gobznMoMygosL, MPIEs Jom vg3m b9-
gohngmMn dboMg3. 3gMdme, ®93bmmangdaL
39630m0M90sd godmnbzns MmgmMmE sbamo
Hh030b 3009MEebsdoxmanb gohgbs, sbgzg, bgmo
d996ym OMoogogmo ©abodoymab hndgdab
Hh996mmmangdob godmygbgdom Asgbal go-
3ME9mMaosL. 3Mndnbomymo 93930 bogzmgdo
3MmMagbmdnMydon o MoYmo ©obowagbo
3obo. obomn (Hgdbmemgngdn N godm-
639300 093s HMsnzogmo badsmonmydMngn
3MbEIxnENg00bM30L. 0bggMmMAsEnnby s 3MAY-
60393000 bo30g00 FoMBH0300 s dmJbamo
0090006900 dogm dbmamomdo o dom 39M
0939Mbgdb 939yb690L ImMmab oMLYOYMN ggma-
Mox3nymo Lodmzmgdo!

1 Council of Europe (2001). “Explanatory Report to the
Convention on Cybercrime”, Council of Europe. P. 1.
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d(Mb33680J 3Ma30NIMIAMID0N
©060d03C0b d3babJId

Hh9dbmamgangmo gobznmamgdnb 39MDs67-
bhymo o LEMoxn (Hgd3900L Fomzamabbo-
69000, gMmohongdym 8603369mmdsL  0dgbb
3ma30hgmyan bobhg8g0meb/IMbsE3gg0MS0
dm3ymmonb doMyagymnmgdgmn bmMmAshogmo
M9373mMy30g00L doMmamammym Mggnddn gobgon-
M3M90s o bMmYmymMa, bomobsm o dmybo-
oo badommemadMmngn 394060D3900L d5Jabo,
Moms Mobodgmmsg 3odmb39390%9 0©9330-
Mo MgegnMmadalb dndbom gMmo dbMmog, db-
MY639mymanm  0gd6sb  LaBoMMNIMEIDES30
mMaabmgdob dgbodmgdmmods - gobsbmMmzn-
qomb gx99dhnsbo godmdngods, bmem, dgmMy
dbMmng, bomsbom 3MMEgEMymo goMmabhng-
00 oM™ 0gd6sb 3oMoo 3bmzmgdnb bgm-
d99b90mO0L yi3Mad..

0mbndbyman 3MmEqbob dommydymo BoMm-
00MmM300Ls O 3009MEObsTdYMMeb OMdmensdn
3MmmEnbognnb godMmonb, 8b939, 306mMbBI©YO-
omonb 30MAMBNBsENOLY O Lagmmadmmabm
bEgmmdn ob53TMMIMMONL ZomMTs3500L
00%60m, 2001 6anob 8 6mMgddgMmbL, 93Mm30b Lod-
gmb d0bobhmmo 3mdohghob dogm, domgdym
0g6o ,3Mmb6396305 3009MEObsTogmab dgbobgd”
(9.6. ,0900393h0L 3MB396(30s%), MMAgannE do-
modn 393000 2004 Banob 1-9 03aabL. bodo-
Mmn3gomb dngMm 3mb39630ab MahnxznEnMmyds
3obbmMmEngm@s 2012 Banab 6 0360LL O domo-
d0 893000 08939 Beab 1-gem mgHmadgmD.

ombndbymn 3mb3gbzne BoMIMogqbL
30M39m bogMmmadmmabm, bogomEydymm do-
oob 3dmbg oghb, MmAgandsi bagmmsdmmabm
©mMb9%9 3obLOBM3ZM BYO6DgbHMa 3690900
©o BoM3ToMmmM3gmn Mmann nmsdsds hgMdnbomos
76003030M900bs @O gMm3bymo 306mMbBTEO-
mMm0900b 3oMAMbNBsENL Bndommymgodno.

3009Mobodogmalb  godmdngdalb  dndo-
Moyymydno gmomnsbo bLobbeob bLosdsmMmmob
3manohngob dgg4obab, 3mad3nydhoMmymn  ©o-
608oymgd0baseb Lodmgomgdab og3nb, d9-
Lo0sd0bN  3oBbMBAEYOMMONL Tomgdabs @
LogMmmsdMmMnbm 086538MMAMMONL bymdg-
Bymdob 300600, 9.6. ,,090039800L 3Mb39630-

<https://rm.coe.int/16800cce5b> [dmmm §3comBs: 9
Lyd®gB8ogMn, 2022]

nb" 9gmMmg ;o380 gobnbadmzMo Fom3gymo 30-
09M©bsdoymydnb EaxRNbaENs. F333MNMVE,
30600LsdM3M P6g0sMmmM3m B3mas (Bybmn 2),
9mboEgdms bgemdn Aogmgds B3dsMmM3nb gomMg-
99 (Byban 3), IMbsE39dMs bganymazs (Bybao 4),
LobH9Bsdn RsMg30L (Bbmn 5) s o.9. 3690900.
3mb39630nab 89-2 mo3nb 89-2 bsbogmo gmdm-
00 ydgsmmeE nd 3MmEgoyMymo d59060%09-
00b gobbodEzmMalb, MMIMgdol godmoygbgds
3Ma330g0hamym  ©obodogmagdalb godmdongdnb
©mmbL. 39330M 9990603900, 3mb396(300L Tn-
bgznm, 3obg3nm3690s 3mad3nydHomyman dm-
6533999000 shAgemgdymn ©oE3s (Bgbann 16);
HMoxzn3nb dmboEgdnlb ohdomMgdymo ©oE3d
© 63B0aMOMN30 goadmEgds (Bybwan 17); @m-
390960/ 0b63mMmIs300b godmmbmaznb dMds-
6905 (8ybann 18); Jgbobymo 3Mad3nyhgmMymo
9mb6s(3908900b AbMY3s s 3BMMYds (Bbwnn 19);
nbhgMbad HMoxznznb dmboEgdqdal 30d@nbe-
Mg 99aMm3900 (Bbann 20); 3mdy603si3nnb Jo-
Boombmomngn dmbsEgdgoab bgmdn hAogads
(Bybann 21).2

3009M©obsdogamnb 9i399hHnobo gedmdngdnb
35M1yb39mboymaa 8603369mm3zeb0s, J39Y0-
Bob 3yo39L dgbodsdnbn EMEbom smgyMan-
o0 bogodmdogdm nbygodab BoMIMBoagbmadn,
MmAmadbog goganmon 9969050 bomsbom nb-
LAMIIHoFn. sbI3I, 3PEOWIOIINs b3YENSMO-
B0M9073m0 Logedmdngdm aboymxygoab Mobe-
990Mm39 Hagbmmmangonm YdMYB3gIMYmMRs,
Mmdmomog dgbodmgdgmo gobgds godmdng-
00LM30L 3Mohnzgmo 3603369M3060 NEBM-
M3oaEnnb m3gmadnymo@ dm3mzgqds. gobznomo-
M0y J39y69080 898305390900 bbzo@abbgze
Lobab gd0d33m™m 3900, MMIAMOMSE bymddmae-
Bgmmdgb  LodommomEodEe3900. bLogommzg-
omdn 3009M@sbodoymnb bb3zo@abbzs Hn3nb
©060307mM900b BdMEAL H9330L JoMomygmy-
Mo, 3330090y, MMA Lobgmadboxymad gon-
B0aMmL gob3znmeMmgdymn 939y6900L godmEN-
™7y00, 3oasddombL 39MbmMbomn, @abgMmamb
33dmdngdab dgommomemmannb doMmomon 3Mn-
6303960 s 90dabmb bymymangma gadmdo-
9000 Asba@®oMmadmo syEnmgdgmo Hggdbozgmo
dOgyMmznmmoo.
2 “Convention on Cybercrime” (2001). Articles 2 — 5

and 16 — 21, Council of Europe. <https://rm.coe.

int/1680081561> [domam §3comds: 9 Lyd@&gdogMo,
2022].
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813dMdN0Js0b 3MMBICIMICNO
dddub0®ads0

»3MA309MhaMymn  obsdogmalb  dgbobyd”
09539dhnb 3mb3gbEnnb 89-14 dgbman gobbo-
dm3magLb, MmA yzgms dmbsbogng Lobgmdbo-
3BM 33MEY07mM0s donmb obgmo bogoMmm bo-
306mbdgdmm o bbzs BMIgdn, MMIMgoNE3
39M9639mymab bobbmab bLosdsMomab 3mb-
3Mabdymo bogddnb godmdngdab o6 ©9360L dg-
LO033NbLN YBRWMYOIMbOMYdNbY o 3MMEYEY-
M900L obgMa3ob.

3mb3963nsd  dmybmes  bgmdgdzzmgm
LobgmMadBboxmygolb, MmI 3JobmbIEdMmMbLdn
©o969Mgom  3MmEgEyMymon 8990603900,
Mmamydn3 0gbgdmos dmgbomn s, 88s30-
Mmoo, godmdgdob bAMHyMYymaoms Asdho-
M9dadg mMmogbhoMmgdymon. smbndbyman 3Mm-
39039M900sb dgbodmgdgmons gobznbommm
Mo0nb0dy, MMAgmms 9x89JHIM ©obgMa35%7
30MEadnmM3mmM3mMMENYmMo© sMab adm30®Y-
0gmo godmdngdob bomabbo. 3mb396300L 89-
16 dgbmon dmybmegdLb bLobgdboxygmydlb, MmA
090079303mMm6 LOIOOMBAgOMM o6 Lbzo Lobab
dmadgon, MMIMgonE PdMYb3gmymagb d960s-
by 3md3oghgmym dmboggdcs @ohdomyg-
0™ ©o(330L. 0bndbymn bmmM3nL 80BbL Bo-
MIMagn)bL godmdngdabmznlb Myma306MHMmo
3masdogmamymo dmbogqdgoob dgbodem o-
3963300 o6 dg33ab bagMmmbob 3Mg396300.

3o0mdngoab BoMImgonbmzalb oyEnmMydYg-
oo 303 gMmon 999060930 - nbxgmmdsznab
3odmmbmas - 3om3smnbBnbydymns 3Mb396-
30ob 89-18 Fgbmoo o ggmobbdmdb 693Mo
LobgMABbogxgmydalb 3Ma3ghabhymo mmasbmy-
00bm3nb 890w 30 IRMYOIIMLbOdnb dnbo-
g900bL dgbodmgdmMdsb:

»9) 00033009090mb 30 §gho8mhnody ym-
30 3ohn — fohdmoegnbmb 3mb3hyg8a0n 3md3dn-
389hyon dmboigdn, hmdgonis o8 3ohob dg3om-
090mdvdn o6 3mbBhmenb J39d00 0 nbobydy
3mad3ny8ahye LNbLBYFsdn ob 3mMd30989hyeon
dmbo390900b 39060bo3 boFY00900d0;

0) 00030009090mb dmabobyhgdnb dndfmeg-
0900 (hmdgong dmabsbyhgonb dofmegdsb sbm-
hg0ng090b) - dso Bghn8gmhnsdy Fohdmsegnbmb
dmadbdohgodonb d9bobgd nbymhdozns, hmdgong
0030390hg09000 08330h 8ma8Lobyhgdob1vb v

hmagoboi emob 86/0s s3mbBhmegdb smbnd-
byon dmabsbyhgdnb ndfmegogon”.s

3mb39630n0b 899-19 Tybmoom, sbLY39, om-
30mnbB0bgdMns  dgbobym  3ma3nyhgMym
dmboggdms AbMg3e o sdmEgdab dgbodmyod-
mmoy, bmemm 399-20 dgbmon 0m35m0bBnHyOL
0b(hombahy HMmoxwnznb dndnbofmg dggMmaza-
00bL. 3mb396300L 89-18 dgbanab obbBS-gbds-
Mmhgoomo d0sMamab 170-7 39690 3gobLOdM3M-
3L 0bg@mmIsznob Fodmmbmazob, MmagmMma
9mo-gmon bogodmdngdm IMJdgadnb 3obm-
60g0mMmmds8n obgMaznb dmagzem mygndon-
0yfm 90%obL. 3gMdmE, doMomdn 3300bjmm-
00, MmMA3 LoabgMABogymydab dbMmnob 09LL3Y
30090006 30dsmMmydnm, bobhgdobhyMo nby-
00 0dymgoab ombobdngdgdab godmygbgdab
Jd9bodnMydmMo, Mmammbog BoMIMoagbL
0mbo399900L AbMY3e ©o ds0M@Ydy, 0600369-
mm3zob0s, MMA 8o0 §MmM3bym 306mMbTydmMm-
0000 3dmb g sandgmbohnyma bogsdmdngom
09906003900, MMIMydn3g 0dmg3006 bBogmg-
00 0b6hgbLbogmn AsMy30L dgLodmgdmmobsL
nd 3M3307MH oMo 0bxmmdsEznnb dmMba3mM3906-
o, MMIgMNE ©o30390M709M™M0Ns ©obsdoY-
ob godmdngdsbmob. “

»3009M-0000807mMmob dMdmmab dgbobgd”
3mMb396300L byamdmbgmob 99093, 2010 Bgmb
33momgds 893000 LoagoMmmzgemb bobbgnab
LodsMOMObL LodMmEgbm 3mEgdbdo @s dob
39083 Mmo30 3Mad3nyhamym dmboEgdgdmeb
©939330M905man  bogodmdngdm dmddggdg-
00b dgLobgod. ombdbymn mo3n, 3Mb396@30-
nb 89-18 Igbob 033WHdgbdHnmMgdob T0db0O),
3d903030L bLLZ 136-5 TYbab nbBMMISE3NNL b
©M3nadgbHnb gsdmmbmaznb dgbobgd, MMImMab
30M39am0 Bobomob dnbgzomey: ,09 ohbg-
0mob eobyoym9dy0n 30hogen, hmad 3md3nysda-
hyo bLobBgdodn, o6 3Mm330989hye dmbogdmy
d90060b LoTH00900d0 nbobgds LobLLENL bLodo-
hooob bogdnbomznb 36033690m3960 nbmh-
dogno 96 om3989680n, 3Shmzghmha 3309008mbO-
0no 3godmdngonb segnonb dnbgezno dndshoimb

3 “Convention on Cybercrime” (2001). Article 18,
Council of Europe. <https://rm.coe.int/1680081561>
[omem §3comBy: 9 Lgd@gBdgMn, 2022].

4 Council of Europe (2001). “Explanatory Report to the
Convention on Cybercrime”, Council of Europe. P. 29.
<https://rm.coe.int/16800cce5b> [dmnm §3comads: 9
Lgd@gdogMoa, 2022].
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bobodohoemb T9bododnbn nbymhdsionb ob
o0m3989680b godmmbmzganb gobhnbgonb ZoBg-
dnb Ty0003maomoénm“® ombndbym bobomb
2022 Banab 24 donbob 33MMNMxd0m g3
0900930 Lobab AsbsbgMmn - 30009090900 03-
300900m0nb 390mb3930d0 08 Fxbono gom3o-
0nbFnbgoy00n bLogodmdngdm 8mgdgenods dgbod-
0909000 AoBohegb 3hmzghmhab 000396009000
bo®nd39099, 08 3MmEggbnb 112-9 8ybonb 89-5 bo-
foonm 3obbodmM3hy0n Fabom”.? LagoMmzgmmb
bobb@ob LodaMmomab bodMmmzgbm 3mEadbab
136-9 99bgemab 2022 6oL 24 9onbsdY IMJdg-
©0 M9od3n0b mabobdo, nbxyammasznnb go-
dmobm3znb 3MmMEEYMIdY 3MEIMEOIOMEOS Bo-
Mo bLogedmdngdm 0mJdgEadgdnb dgbobgod
mo30b (1432143 9bangdnb) dmgdggds, Moy
©300(hg000, o0LYMEYM O5MNYML BoMAmo-
©39600, BMaoa, 6gdnbdngMmn Lobob godm-
dngoab B6oMIMYo0bmM3NL, Lo LognMm nym
3ma3dogmamymo dmboEgdgdolb dm3m3zgds ©o
396Lo3nMyOYM 3MMOMYdgoL Jaboo 3ndgM-
©0608309m0b 3ohgammonl obsdsgmab godm-
dngdnb 3mMm@EgLbdn. 3gMdmE, nMgma3sb6MHnmMn
0ym, 07 389600 shoMgds Imbodmzgdgmo
nbxzmMIsEns 06 EM3nxdgbdn bgbLbohoyM bobo-
db o oM bEgomes 3Ma33nydHamyma dmbo-
390900L 30M9a3MM0ds3Ns. 6900bBNgMo Lobab
3Madnyhamymon dmboEgdn 9339mEo 9Mmnsbo
»Jmmaob” 4390 o 0bxymm3sznob godmmbm-
30Lb dgbobgd dysdamAmmonlb 83hmMmMnbasb
nmbmgzgos Lobbob bLsdsMmonab bLodMmEgbm
3M©agbob goMymo bLogedmdogdm dmgdgEg-
0900L d9Lobgd ™mo3d0 gom3zomnbBnbgdymN
39MobHng00Lb ©oE33L o BgEIghHo YoM
©oLVOYMYOL.

2022 6ol 24 8o0bL, 136-9 dgbandn gobbm-
ME0IMYoYMN  33WMNMY09000), BoM33zIYM-
Bomo godombhnzws 3Ma3nyhamym babhg-

5 Logomozgammb Lobbamolb Ladsmorgals LadMmag-
bm 3meggLo (2009). dybemo 136 (13.04.2022 fanols
Mmyogd3ns).  Logomo3zgmmb  Ly30bmMbBAgdEM
35(369. <https://www.matsne.gov.ge/document/
view/90034?publication=143> [dmmm §3mds: 9
Lyd®g08ogMon, 2022]

6 Logomozgammb Lobbamolb Ladsmorgals LadMmag-
bm 3meggLo (2009). dybamo 136 (21.06.2022 fanols
My05gd30s). Lagdomom3zgmmb L30bmbAgdMmm oG-
69. <https://www.matsne.gov.ge/ka/document/
view/90034?publication=146> [dmem §3mds: 9
Lyd®g08ogMon, 2022]

0000 o6 3md3oyhgMmym dmboggdms dgbobob
Lodyomgdodn oMLYdYMn nbggmmdsznaolb ob
©m3nd96hnb godmdngdab dogMm dm3m3900bL
d9bodmydMOy, MoEEsb gobbmMmEngmaody-
o (33M0MY0J000 FsmdY sMeM 3MEIMPYI-
00 qg@omyma Logodmdngdm 0dmJdgndgoab
hodhomgdab 6L, MOE Bombobo® ©og30069-
0y, 09930 606 3ooadym Bodngo b
Asnmgzgommb.

Logommzgmb  Lobbaob  LodoMoab
bodmMmEgbm 3mEadbab 136-9 Tgbman 3MEgmN
d0bsoMmbOLYS s 8EgbL gMmNob HboxynEn-
Modym 6B9bL 6900bANgMo Lobob 0bgmMAs-
300ob dmboadmagomo, MmMAgmoi dgbsbymns
3Ma330g0hamymo goomob bobom. XXI-g Loy3y-
69d0 mMaabndsEngd0L Jowgbo bsboman dom
bgmmm sMLYOYM 0BRMMISENL/EM3Yg6Ho-
30sb gagddmmbymo gmmdom nbsbogl. 89©9-
390, 3000900 MgomMmOsl, My EMMbLLE LogeMm
0y 39Mdm ©sbgbgdymgdgdnsb nbgmmas-
300L 3mMbLB3M370MAE dPENMYdgmMNy IMbLVDo-
MHmoLaeb 0bxmMM3sEnnb godmmbmzab mom-
0009 306ANBgd0L Tomydy, Bnyxbgozo@ 0dnby,
3o0mbombmgn 0bxgmMmiogns bogmgdowm LYL-
bohogMmos Oy Ma30b0 sMboM ML bogsMm @
bgmdnbobzmadn bgdnbdngMmo 3oMabm3nb. om-
60360 BoMIMoEgbL odahgdnm doymmg-
Mmoo doMmngmb dmgdbomn o 9R39bHIM0 go-
dmdngoob BoMIMydnbmznb.

bogommzgomdn dmJdogn  306mMbBI©Y0-
oMoy oM obgblb Fodmmbm3zob ©og390w09-
00M9d M0 0bgymmaIsznob ©NxygMabEnMgdsL
3ohaammoob dobgoznm.  3o(h93mmMndsEnob
M30mbLOBdMObOM, ghmmoEyMm  godmbozmablb
6oMIMoagblL 136-5 dybmab 089-3 Bobomom
3om30mabBnbgoymo  ,dmdbdsMgdmab  don-
©36hngxnEnmMgdgma  dImbogndn”, MmIgmog
30M@odnm sMnb godm@obomn 0w©a3gddnb
3Mb396300@eb. dMmE3gdnm d90mbzgzedn 3Mm-
0mgdob BoMIMoagbL oMy ab, my Mmamm
oMmob sbobymaoa ,dmabdsmgdanab don@gbhngn-
30Mgdgmo dmbsgdn” bobbeab Lodomamab
LadmmEzqbm  3mEagbdo, oMedg Bdoamay,
MMIMob 0060bBo@E 30L IMLO3MZ]OME Fo-
B6LOdM3IMYMNY 03039 3MmMEgEIYMYmMo d9Jobo-
00, Mmammoz gadmoygbgds 6gdnbdngmo bb3s
babab ganggHMmbymn nbxgmMmdsEznnb Im3m39-
00b d98mbgzgzado.
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»,3M030389hy00 00b60dog0nb Fgbobgd o3-
0039980b 3mb396300L 89-18 83ybonb B0ndbg-
00bm30b §ghdnbo ,06mhdopns dmdbohydonb
dgbbgd“ ohnb 690nbAngho nbxmhdogns, hm-
dgoboi dmabobghgdab dmdfmendgen nbobogb
3mad3ny8aghyon dmbosgdgonb o6 bbzs 675000-
dngho @mhdno;, hmdgong e039330hgd3000 Gnbo
dmadbobyhgonb dmAbIshg0090m1b, FobLL3O-
30900 n689hbg8 Bhoxnznbs eo dnbsohbmohon-
30 9mbo3909000396 00 hmdonb Gnbgeznmoi
d9gbodogdgens segnbegb/gsbnbodmzhmb:

o) godmynbg0900 3mdy603zs30nb dmaboby-
hgdab §n3n, godmygbgoycn 89gbozaho LodHo-
090900 o dmdbobyhgdnb ohm;

0) dmdbdshgo0nb 3060m0s, bogmbEM b bo-
3bmghgoyoen dnbodohon, §gegmmbnb o L3V
bagmbBogdBm bmadhgon, nbxmhdszns vb3ohn-
dnbo 0o 3oeoboboegdnb dgbobgo, hmdgoni bge-
dnbofi3oma8ns dmabobyhgdanb by0dgszhyogdnb ob
09006b8900b boxyyd390%9;

8) 000mbBs390700 LogMadybozsENM smdy-
hgnemodnb oegnedegdohgmdab comdodg ohbg-
0y00 6900b3nghn bLb3s nbgmhdsiny, hmadgong
bgodnbofzemdns dmabobyhgonb byedyshyeg-

uy

000 06 390006b39000b Loryd39009“

dmEgdym  dgdmbizgzedn,  97E0MY0HMNY
LEMMOE 0gb6sL goggdymn 306mMBAEydMbL do-
2060, Oy ML 9aLobyMgoMmEs 3MA3nyhgMmye
0mbo39mo oymxs dmadbdomgdaab, 3ma3ybo-
393000 3500906 0xz0E0MYdgmMn dMbsEgdgdnLy
o 3M3Y60353000L BobssMbmoMngzn/0bhHgMmbyd
HmMmaxzngnb dmbozgdgonb JohgammMngds. bg-
00b3ngMmo 30Mab 3oMoo gbmzmadab bymdg-
9bg0mmos oEmMNs 3MBLHOHYENNMY o 39-
Lo0sdnbn BmMAsHNYmn sdhHgdnm. sbndbymn
IBmMYds 3 3Mab s0LmmyDHyMo boboomob o
306mbaydmmos nm33mnbBnbgdb dobo dg-
BD0y030L 39bodmMgdmMMOsL maanhndymn dnd-
60b 30LoMBY30@. MMEnzxMny, MMA JRMyo9-
00bL 899my30L Loddndab gomzomobbnbgdom
960  3obLbb3zo3zgdmEgb LodomMmmgdmngn
3MmEgoYMadn3, B0bosmdyg 0d9dmbizg3edn
00M0 930M30MEe 3Ma3nyhgMymon dmbo-
390900L ©0x®yMbENMdsL dmAbdsmMydmnby
©o d0bssMbMdMN30 nbMMABs300L 3odhaammn-

7 “Convention on Cybercrime” (2001). Article 18,

Paragraph 3, Council of Europe. <https://rm.coe.
int/1680081561> [domom §3comds: 9 Lgd@gdogMa,
2022]

900@. 30mb0db6M0b MoMOdY bLogdamns 3ndgM-
©060309mMmob d0Mdmaab LadJEdby3gmm
3maohaghob 899x3sbgogmn doboob ©sbL33bs-
d0® o dgbododnb My3madgbornadn, o3sd9
99(hy39maoL, sbY39, 93MM3ymo  J3996900bL
390MEomMg0s3. dogomnonbmiznl dgbodgmms
dmy3zsb0em 0gdbob nbgmn J39ybgdn, MmgmMmog
oMob mo®3ns, Mmn@3s, gbhmbgmn, ggmasboy,
qb3sbgmn, ©obns, dMb®Habgamm, LanM3gbny,
x3069m0 s 6mM3z9300.°

godmmbmgob 3999060%30  gomzsmabbon-
6903mons  ,3009M-obodogmmseb  dMdmaab
93mMm3gao 3mb39bEnab” 89-18 ybamno. 3mb-
3963000 gobdom@gdamo dsMmomob 171-9 396-
Jdob dgbodsdnbo, ,300mmbmazoe Fohdmoegyg-
6b dmgbno 894060030, hmdonb godmyybgdo@
bogodmdngdm mhgobmyob dgydenom ThogoQ
J900b3939dn, 306bo3ymhgdnm 0d mmbnbdo-
90900b 6033000, hmdpgong 0mog30bn oshbom
Jghm 0dyegoncmns. v9330ha mbnbdngdgdnb
ghmz630 306mMb30g00m0ddn ohbgOMOL o Gocn
300my96g00 00939 bobohggoomo 89body 30hg-
0nbm3nb, hmdegonz 0bsbo3gb dmbogdnool,
hmgmhgonz ohnob, dogoonmoe, dma8bobyhydab
dndfmegdogon, hmdogdog bdnhoe 9o ohnob
e0bdohgodo gogfiomb LodohmoeesdEog3 Mhgobm-
900 6900ymxuemono bofynbdy nd IMby3909000
b6900ymaomdno dnffmegonm, hmagoni doo 3m-
68hme 939809, 03030 v03M0069096 T9bodsdn-
bn bodshmegohnzgn bo®yd3zgenb gmbob vdg30hn
e0bdohgonb om3mAgbnbmgnb, hog Gom goomo-
300399%0900b 69000b8ngha bobab bLobgEdg3hy0gom
06 oho bLoby0d93h7090M 3000909090000806™

8 Kunappu. M., Jurich. M. (2017). Report on Georgia,
“Draft legislation supplementing and amending various
issues related to cybercrime and electronic evidence”.
Cybercrime Convention Committee bureau and
Council of Europe. p. 7. <https://rm.coe.int/3608-20-
georgia-cybercrime-law-reform-review-final-19-april-
2017/168076be28> [dmenm H3comds: 9 LgdEgddgmo,
2022]

9 Cybercrime Convention Committee (2014). “Rules on
obtaining subscriber information”. Report adopted by
the T-CY at its plenary, Directorate General of Human
Rights and Rule of Law, Council of Europe. P. 17-20.
<https://rm.coe.int/16802e7ad1> [dmem §3mds: 9
Lgd@gddgMn, 2022]

10 Council of Europe (2001). “Explanatory Report to the
Convention on Cybercrime”, Council of Europe. P. 29.
<https://rm.coe.int/16800cce5b> [dmm §3comads: 9
Lgd@gddgMn, 2022]
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00330Mo@, godmmbmaznlb 399060030 gobon-
bomgods, Mmammz 88839 3Mmb336300L 09-19 0y-
boom gomzsmabbnbgdymn 3madnyhgMmymo
dmbo390900L AbMgzo-3dmmadab ohHgmMmbo-
Hhogmon, bogmgdo My3mgboyamn 959060900,
Mmdmob doMmomso sMbon gadmabo@gds 89-
0w93dn: oy bLYoGogghn, MMIMoLasbog Yoo
3obbmMmEngm©ab nbxzmmMIsEnob godmmbmas,
LOBEMS (B333MNMN3, NBBMMBSENS godMmmbm-
30m 360 0gbob dmabobyMgdob 8086mMmEo-
mabgob: d0gongmadn, gmbgmon, Meta, Google
©8 0.8.) s 3L sM gssAbos MdNgdhMo -
nbhgMgbgds - 89330MmmMbL o6 ooboaymmb
godmmbmgoman dmbogndgdn, sdmmgdalb  bLo-
390mdngom dmgadgmgonb boE3mo® godmygbg-
0™ 36 0gbob bogmgda Mydmagboymn go-
dmmbmgznb 399060000.

d(MababdmAsNb
dMabM®@JoM™Jdby OJ
bLIBIMOIO™©@I3BI3
Mm3a6M3IdL aMmAOb
0JubaddmMa™®Mody 9
dobd)ub ©J393d0MABIC0
3MmMoJads0

3009Mabodogmal godmdngdnbob ©@odbo-
d030L 0gbhoxoznmgonb Godbom doMmooo-
©O® 99YE0MgdgmMns HMoxznznb dmbsEgdgdab
0bomadn. dom dmMab, IP TobodoMmydn o
bb3oobbzs gaggdHMmbyma dmBymdnmog-
00b dobsboomgdmygdn, MMAMoLoE 0Yygbgob
000600039 ©obodogmanb hogbnb 3MmEgLAon,
BomMAMoagblL godmdngonbmanb 3Modhndgma@
0600369mmM306 06xMMTS300L. goMm@s 0dnby,
Mmd DM ©NE boMoymabmob sMab ©o-
3o3dnMmadgman 3mbimMgbamman IP dnbodommab
o396 ©o 3ndgMEedbsdaznb nEabhoxn-
30M9ds, @1do®Hagdom O6oMngMmL Jabab ob go-
M9dmygos, MM godmdngonbmznb Lanb@HgmMgbm
HMmoxzngnb dmbs3gdgdn dgbodenms 83hmMads-
HaMo Bondommb Mmmab bogdome TEnMY
0mboz3gman.

0mb0dbymn 3MMOMydnb odmg3nb dnd-
bom, ,3mA30hgmymo  ©obodogmab  dgbLe-
bg0" d390o39dHnb 3mb396300L 39-16 Agbmom
3om30mabBnbgoymons  dmabobymgonb  dm-

06m@gomgdab dgMm Tgbobyn 3ma3ny@Hamym
dmbo3qdms ohgomadymaon sE3nb 3MmEgEY-
Mo bLodoMmmgomngn 397060D00. 3Mb396-
300b bgadmadbgmn ovnmmgymn bobgmabogm
30mME903mMns donmmb obgmo LV3ebMbAEIO-
om M933msEng00n, MMAMIdNE JRMYOGSIM-
Lo LOTIMMOMEITEEZ MMZIOMIOL JBRMYdL
0006099096 - 3obE96 dgLodsdnbo dMdsbgds o
79Myb3gmymb 3ma3nyhamymn dmboEgdgodnb
d9b6obgzs dmaLobyMgdob IMIBMEYdMgdMb.
ombndbyman gobboggmMmgdnm gbgds 0d d90-
mb39390L, MMEILeE oMLYOMOL 3608369wmm-
3060 3madnyhgMmymo dmboggdnb ©ozoMma30b
06 godmEzmab bagMmomby"

3mb396300bL 29-9 dgbmab Mobobdo, 3Mb-
396300b0 693M3s LobgM3Bogymd dgbodenmo
dmbombmgmb bbgo 693M LobygMIBoxmbL, MMA
dmbagb dob HgMmobhmmasdg sMbgogmo 3m-
B3Mgbhagmo  3ma3oyhgmymo dmboggdgoab
©ohAgdoMmgdymn ©o33e, Moms 393ama, gMmmon-
9mnEsbdoMmgonb dmmbmzbob Lo®yd3zgmdy,
dmabnbmb domn godmmbmzgs. smbndbymo
bobob dMobmM3bs PO ©380yMBNMEIOEIL
39M3399m™  3M0HIM0YdgoL o  3903930IL
IRmMydadmboenn Mmm3ebmb  @obobgymgosb,
Mmdgmo3g ombmzgb nbxammdsgnob 8960b3sL,
ob9g39, dnonmydymo 6o nymb obsdoymo,
MmMIgmdg3 800nbsmgmob godmdngds o/
06 bmMEngmeEgds bobbmmobbodommmgdmngn
©9360, dgbobsbn 3mad3oyHamymo dmbsEgdy-
00L 3o3d0M0 0b0TbYM b330 mMSb o d9-
6ob30b oyEnmMydMos.?

3masdoyhamymo  dmbogdgdab dgbsbzab
M937mMo30900 BoMAMoan696 3603369mMm306
Lodommmgomng Logoadmdngdm abLHMYIGOHL
3masdoghamymo  ©obodoymalb  godmdongdnb
0096900L30L. 3MA3oyHhaymo dmMmboEgay-
00b (3309000 03Y6500L om3zamnbBnbydnm,
domomny domo dgbodmm godmE3mab ob ©o-
39M330L Mnb3n. smbndbymMNEeb 3odmdnbo-
M9, 3odmdngonbmgznb 8603369mmzebn dh3n-
3909mgos dgbodams ongafmamb d96sb30b
oMmobbmMan  396935096MnL, IYygMomgdmodab,

11 “Convention on Cybercrime” (2001). Article 16,
Council of Europe. <https://rm.coe.int/1680081561>
[omm §3comBs: 9 bygBg00gMa, 2022]

12 “Convention on Cybercrime” (2001). Article 29,
Council of Europe. <https://rm.coe.int/1680081561>
[omm §3comBs: 9 bygBg00gMn, 2022]
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306%Mobn  35603yma3nnb/Bsdmmab o6 030b
3o0m, Mm3 dmabobymMgdnb dMABmMEgdmgdL oM
Jomoqdom domn dgbob3o o 93HmMIshyMo©
dmnob 0bgMmMAs30ol. 309900 o8 o3hMIohY-
M0 653l oMob nb gomMgdmyods, MmI Mnmm-
99mo dmgdggdnb gobbmmzngmgdabolb Bo-
MIMIMmonmo HMognidnb dmbozqdgoab dgbobgze
60MIMY30Mo© ©NE sbsbaMyg0meb oMab
©939300M907m0 s godMmoab dmababymg-
00L LogzabyMmL.

Imyosdmbogn mMmasbmydalb dngM, 03-
©3398hnb 3mbB33630000 gomzomobBnbgdymn
©909mg0900L dgLodsdnbo, IMILobyMydab
0mabmgdmgdnb o30MEadymMgds - dmob-
©0bmb godmdngdnbmznb LonbhgMmabm 3mad3n-
JIhamMyma dmbogndgdnlb Madgmazans — 09-
LodMs Ev3e3dnMgoYMN 0ymb s3oMHgd0m
boMzg000b, mydEs, AbMgznbs o sdMEMgonb
Logedmdngom dmddgEgdgomseb dgoMmyxonm,
oM 3dmab bgmb dom BmMAsmyM BybgdEombo-
M900L. 9939 960 30nb0dbML, MMT 3Ma3nyhg-
M0 obsdogmob won Bsbomo hogbnanns
3madoghamymo  bob@HHdgonb Fodmygbgodom
3obbmMmEngmgdyman  3m3ybo3o30500L gdno.
ombndbyman 3mdnbngagngdn dgbsdems aymb
©ob0doymydMn3n J990906900L 33bsb3zgmn @
09030309L 8603369mmM306 d(h303907m™9d90L
0bgm 8dndg Eobodoymaddy, Mmgmmoz oMb
0030300 3MMBMaMaxns, BoMzmbnizgonm 3o09-
Mmooy, 3M33nyHamywmo bobhgdgdaob bmmMIsmy-
Mo xgbgdznmbamgdabmznb bgmab dgdms o
0.9. 39Lo00030bOE, BysMmbL o6 EobNAbymMadab
90Lo33M0NL godnxyzms dgbodms EogbTsMML
LOBMMOMESB303 MMIOMYOL ©od6080399-
00b 0gbH0xnE0Myd3d0, 500b03bymMnbM30bL 30
0930 dgmns gobbmmzngmadymn 3m3y6oge-
300L HMOBN30L 3MLYdMAY s dnbo dbsnd.B

ymzgmongg  990mombodbymalb  gom3zo-
mobb0bgdnm, bodoMmMoMELTEe3 MMZsbMgdLY
o nbhgmbghob dmBLLbyMgdalb TMABmEyod-
mgob dmMab dgoMm 0ebsddMMAMMOs ym-
39MmmM30b BoMAMaanbmse 3009M©abadoymab
6060000093 9x399hnobn 6MImeob 3608369-
M350 606530MmMOL. 05a3gdhnb 3mb396300

890393b Y09y g6L, MMABIMNE 833 EYOY-

13 Council of Europe (2001). “Explanatory Report to
the Convention on Cybercrime”, Council of Europe.
P. 25-26. <https://rm.coe.int/16800cce5b> [dmam
§3c0mas: 9 Lgd&gdogon, 2022]

mgob 69360 LobgMdboxrmgdb - dgdab6s6 Tgbo-
0000L0 LOZbMBAEYOMM 0By TMALabyMydAL
0mobmEgomadmob nbxmmasiznnb dgbsbgnbo
o 300336 nbgzmmTsEnob gedmmbmaznb mzsm-
LaBMNLNO), MPIEo LodMmmMmmMME Yy39mody 8603-
369mMmM35609, 0y MHmammM 50bsbs/30babgos M-
60dbyamo Bgzmo Lobgmdbogmgdob gMm3zbym
306mb0gdmmogddn.

Lbmazmomb bb3zsobbas J39ysbodn oMmbLY-
0moOL dmALabyMgdoLb FMIBMEYdMYOMD ;-
6003MMAMMONL  gobbbzezgogma 3Mogdhngo.
dmbndbymo  moboddMmmammos  dgboduydg-
0o 3(hoMgdab 6g00yMBMOnm babnomb ob
09013539090 0ymb bLo3ebMbAgdMm AhoMmAm.
nd 4394690300, LooE dMALLbyMgdab dMIBM-
©90myoab dogm 3madnyhamymn dmbozndg-
00b  LodoMMOMEOdEa3n MMEabmygdabm3znb
006m©gds o6 Td9Lodsdabn Fmmbmzbab bo-
®39d3gmdg domon Jgbobze BoMIMgdL 69ds-
ymxzmmono, LodoMmoMELdEe3 MMZabMgob
dggdmonsm dmombmzgmb smbandbymo dmdgdg-
©900b gobbmMEngmgods 3080653 30, MMEaLbal
oM goohbnsm bLomsbsm boxyydzgman. Abgozbn
d0oamads 08 939Yy690dn sMmob dgbodmydgano,
Lo 3M ML Esbybgdymn d9dMYE39060 AM-
dbobyMydnb IMABmMEydmMygdnbL J050509099.

08d-0b 1986 bmab 3m3nbngsangdabs @
3mbx3ngbEnsmyMmonb 306mba (ECPA) sMab
bogdome dmgboma LodoMMoMELT3e3 MMBs-
6mMydmob 006533MMAMMONL MZ3oMbIBMNbNM
©s dmaLobyMydalb dMABMEoMgoLb sbnggob
I3mMy0sb 6308yMBMMONM gosdJMa36mb oMo-
dnbsoMmbmdmMngn bobab 3MA3nyhgMmyma dmbo-
390900. smbndbymn 306mbn dMALobyMydOL
0mobmEgomgdb y3Mmdomagb bgosymamm-
0000 godd3mo3bmb dnbosmbmomMangn 3mMA30Y-
Hhafygomo dmbos3gdgon, goMmeo Logebggdm d90-
0b3939000bo

LM EF303 MMISOMYOLS o AMALY-
bymMgdnb dm3bmmgdmgdLb dmMab nbgmmdsEn-
0b d960b30b0 o BoMIMPEabnb MoMddY ;-
6003MMAMmMOnL 6gdoymazmMMdnm Lobynbyody

14 Council of Europe (2008). “Cooperation between law
enforcement and Internet service providers against
cybercrime”, Common guidelines. Cybercrime Pro-
gramme Office of the Council of Europe (C-PROC),
Council of Europe. p. 17. <https://rm.coe.int/2088-33-
law-enforcement-isp-guidelines-2020/1680a091a7>
[omem §3comBy: 9 Lgd@gBdgMn, 2022].
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©oxdbgds ©oadnm dboMyg0meb gMmmoE
3903930 yomymazno gmadgbhgobog. 39Mdme,
LOBMMBMEAB33 MMZbMgdL oM dggdmnom
B6060LBsM gobgzmnhmb — BoMImowgnbLb 0y
oMy dmabobyMmgdob dmMIbmEydgmn nbxymm-
053000 o oEYdnm d50mbzg3edn - My M-
BImMmonm. LogMmmodmmobm MsbsddMmMAM-
00b @oMamyddn 93MmM3nL LOMMMOST(3S3
mMasabmgdb dgndamosm dnommb dmbo3ndgodo
080-00 @oxzydbgdyman LyMm3znbob 3MMZonEY-
M9d0Lasb, MydEe 8dd 39M gdsdmnygbgdlb ngn-
39 09LodmMydMMOSL, MeEaeb 93Mm3sdn dm-
dLobyMd0oLb 8036MEYdMgOL o930 B303MOE
M9a3gmnmgoymo LadoMMNModMN3n oM EYOY-
®m7g0900, MMIWMmO0E3 ©o30300M909mNs domo
dmabdomagomadnlb PxmMxdg00Lb ©oE30LY @
30Mo©0 dMbo398900L d965b30LM6.
bogommzgamadn 2010 Bgmb bgemn dmgbg-
Mo IMm0gMmMaeggonb 9938mMaboydb bods-
MoomEodEe3 MMasbmgobs ©o 10 3dbbznmgb
nbhgmMbghob TmALobyMmydab dMIBMEYOgmML
dmMob. smb0dbymo 990mMobydnm gobbo-
d03MPmns  00bsddMMIMmMdnlb  doMomon
3Mnb3n3gdn 3n0gMmabodoygmalb godmdngdnb
3MmEgLAn LadoMmMaMEEdEe3 MMISBMYOLS ©O
dmabobyMmgdab IMABMEydmMydL dmmab. m-
39096300, oby3g, gobaMomos Mm@ dmAboby-
M900L AMABMEYOMYdN 30000 3MNSD
333mymb LogMbhaghm 30Mxdn LodsMMIME.-
0393 MMRSbMgdmob msboddmMmaAmonb d0d-
b0, MyE 3603369mm3bs@ 3330MHYOL TMmbm-
3600 06xmMBo300b odyds3900b 3MmMEgLL
0mbndbymn 0990mMebydnb ®aMamyddn
3obgmomns dmabobyMmgdob dmabmmgomgdab
I8WY0900 ©d  3MEYOYMY0900. 39MIM,
nb0bo 30MEYOM00n 3MNsb, LogoMmmzgmmb
306mbAgdmmonm ©aagboman Bobgdal dg-
Lo033NbYE, LodsMMOMEEFE390L Bgmaogm-
00 3056mEmb dom bygmm sMLbydMo nbggm-
M3o3no. 0@ 890mbggzedn, my dmadbobyMmydnb
dmabmegogmo yamb ohyzob nbxmmdoEnob
39390009, 006 360 IsLOOYOIMDL, MY MOD go-

15 Council of Europe (2008). “Cooperation between law
enforcement and Internet service providers against
cybercrime”, Common guidelines. Cybercrime Pro-
gramme Office of the Council of Europe (C-PROC),
Council of Europe. p. 18. <https://rm.coe.int/2088-33-
law-enforcement-isp-guidelines-2020/1680a091a7>
[omm §3comas: 9 bgd@gBogMa, 2022].

bodnmmods  dmmbmzbob  dgybmymgdamoo.
090mMmobydn, sbY39, 00030MnbBNBYOL bLodo-
MoomEodEe3n MMagabmgdnb 30mM©dMgdsb
- 3006mEmb dmMaAbobyMmgdob dMIBMEydmMaoL
390mdngoab dgbobgd dojbndomyMmn nbgmmas-
309, MMAMaL godzme3b69003 oM 960655 BOY-
3900 3odmdgoab nbdhgmgbgdL.®

ombndbyman Lognmbob EyHsMyMo dgb-
Bogamob mgzombadmaobom, Losnb@pagmgbms nb-
Hhambghob dmabobymgdob TMIbMEydaNgo-
Lo o 0wL39dhnb 3mb3gbEnnlb bgmdmbBagm
bbgoobbgs 939yb6g0L ImMab yMmogmmmonb
dmzamg sbsmnBn. ob0nsdn LLBIMMMOST 383
mMgobmgdbs o dmabobymgdalb IMIBMEY0d-
®mgob dmMmob moboddmmAmmos gxuxdbyds
dsMmogymmaseyMm Jdgmobbdgdgob nbgmmasin-
0b 3o3mob ;omoody, MmImab doMmomoo
3Mnb3n3g0n mabbzgModns gangdhmmbyman
3M33603030900L JbgmMadabs o dMALabyMmyg-
00b 306MBmsb. LoBdMMIMEOT33 MMZbMY-
0Ly o bbgs ggMmdm LgdhmMmab 3MaA3oyHamym
0mboggdms AxMMOgmMydmeb ymmogmmobe-
00mMmaAmmody gobnbodmzmgds mnmmygye d90-
mb3930d0 016©N30YOMIM .

93MmLOFMbY o 93Mm3e3dnMmab bgmdg-
Bymoom, 2007 Baanb dg094a6s LoTPdom 339330,
MmdgmadsE 990370030 bLodoMMOMELIES3 MM-
3obmgdbe o TIMALobyMydaL TMIBMEYdMY-
0L dmMmob MoboddMmMIMMONL @Bsd3z3m™g30.
ombndbyman 3Mmggdhob gamMamgodo gobbo-
oym 0gd6s bbzoobbgzs 939y69030 sMbydyMO
3MagH03e. 9633Mndnb Bnbgo3znm, boxzMebggm-
do 3060306 bLogdgmo LodnbabHMmbY o M-
LobyMgonb IMABMEYdMYOL dmMObL oEY0Y-
oy dam@Bbommmonb dgmobbdgods, MmImab
00b60bdooi 06MMBsEnnb godmEgds begds
6900ymazmmono. doMomsa® bogds 3 3o¢)9-
ammnob 06ggmMmAs3nob gsdmmbmas: 1) dDMas©
bo3NMbyddY; 2) 06©N30gONLs ©s JMBgdab
80dsMmm Rogboam 8dndg sdN3b9d90dY; 3) h9-
MmMndINsb o §39yb6ab gMmzbym nbhgmy-

16 Georgian National Communications Commission,
Ministry of Internal Affairs and Internet Service Pro-
viders, (2010). “Memorandum of Understanding be-
tween Georgian law enforcement and Internet pro-
viders based on the principles of cooperation in the
field of cybercrime”. pp. 2-3. <https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTM-
Content?documentld=09000016802fel136> [domenm
§3c0mads: 9 bgd&gdogon, 2022].
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09006 Eo3380M7dymM boznmbgddy. 363Mgm-
do 9nmydymMny 3obmbaydmmody, MmIgmogs
30MEo3nM 9300 mMadL  dMALobyMydab
dmabmgomadL, Mm3 dom BoMIMoanbmb
dom bygmo sMbLgOMN 3MA3nydhoMymo dm-
60390900, MMAgmoE 3603369Mmm35600 LODs-
MoomEodEe3n mMmasbmgdabmznb. smbodby-
™m0 Mg3gomomEgos bobbanob bodsMmmgdMmngzn
3MMEgYMadab omosdy 1998 Bgmb domg-
0o 3obmboom. smbndbymo 306mbob oMo,
163M9gm0b 3maoEnsbs s nbhgMmbyhob dma-
LobyMgonb IMIBMEYdMdL ImMOL oEY0Y-
om0y d90006b3909003 00603dMMAMMONL 0o-
m03%7. 003MB0330 LOBLIMNOMETE390LY ©
dmabLobyMgdob dMABbMEYdmMadL dmMab sMmab
0doMm  00bsddMMIMMOs  06g3MM3d300L
3933Mobmob ©o3o3d0Myd0nm, MMAmab Too-
306 30%s6L BoMIMoagbb godmdangdabm3znb
0600369mmzobn  s0MboMgon 0bxmMIsEn0b
03aNmMAEYdsMomMdnbs o ImEymmonb dybho
3obLadM3MY, M3 9abobyMgds IMAbabyMydaL
0mabmEgomgdab bLogddnobmonlb dgyx;3gMmbyod-
Mo 333Mdgmadol s, obg39, 99Lsdg 3nMmo
J3mM9y0900b FogbndsmyMo© oE33L.Y

Mol d9gbgds 3md3nyhgMmymn 0bxymmds-
300ob dmadbobymMydalb dMIBbMEYdmMydab dngMm
M9BgM30300L, 0bNIbymMn mydEyg BoMIm-
00396L 3Mmomadnm Lognmbb. 93MmM30Ls ©
abmazmomb 439y6900L y9ghab b6oBomdn oM
oMLbYdMOL MYaYM™BENg0N, MMIMYdNE IB30-
mMEY07ma096 dmabobymgdob ImAbmpadmg-
0L — d9065bmb gobbmMEngmgdyma HMmaxzngnb
00MoOddy 0bxamMmdogns bobgmdmagn 3gMom-
©0b gobdogzmmosdn. sembndbyman godmnb393L
3MmbagmyMm bomzb o 3nMEadnm ©aze3dn-
M90ymns LYMZNLOL LaGBILYMOL DOHEILMVO.
000bmobo3g, AMAbabymMgdob dmMABMEgdMgoOL
(3omM39 33MEJ0YmMd900n oshbnom dmabds-
Mmgdgmms 0bHgMabgdob ©oE30L 3gmbom o
3Madnyhamymn dnbssmMbmoMmngn dmboEgd-
00b oo 39MomEab gobdogmmadodn dgbobgze

17 Council of Europe (2008). “Cooperation between
law enforcement and Internet service providers
against cybercrime”, Common guidelines. Cyber-
crime Programme Office of the Council of Europe
(C-PROC), Council of Europe. pp. 17 — 19. <https://
rm.coe.int/2088-33-law-enforcement-isp-guidelines-

2020/1680a091a7> [dmemm §3omaBs: 9 bgd@gdogmoa,
2022]

9606000093900 0000 3MBRNEgbENIMYMmM-
00b 3manhngob.

080-d0 dmabobyMmgonob dmMABEmMEdmMgonb
909M doMnmoo© bgds nbgmmdsignob 8960-
bgo Modwybndg m30L gobdogzmmooedn, MYdEs
o ML 3303Mo® oagboma 3mbiMyHymmn
3009. 3mbndbymo s(HoMmgoLb bgdoymBMMOnm
bobnomb ©o o sMmab gobbodmaMmymn bmMm-
dohogmo sghoo. 93mmgzagdomab J39ybgddn
0mgdgon dmabobymgoob dmABmEgomMgdab-
396 0bgymMmdoznob domgds gognmgodnm 3Mm-
0mMydMng, Moasb nbnbo, doMomoa, NN
MM oM 065bo396 nbxzmmMIsEnsb 8gbodsdn-
bo LadsMmmMydMnzn MYgnmaEnab sMeMmbydm-
00b 30MmMdg0d0 s, bogoMmmgdab dgdmbzgze-
do, nbgmmadsznnb MYBgM3530s Y6s ImbaL
MoE dg9ndmygos LEMogo, Moms godmamogbmb
9(h303907madnb gedmz3zmab, Badmob o6 ©o-
39M330L Mobgn.

JMJJ0mMBIT0N
d030B8JdJ™M356300L
©Jdudmasa bOLBINOL
badIMOIDAOL boJaddJ

amagdhmmbymo dh3n3909m™ads 3sMab nb-
xmMmMmIs3ns, MMIgmoE gmadhmmbyamo bobom

nbobyds 3ma33ogmamye bob@H9dsdo ob 3mad3n-
Jhgmym dmboggdmo dgbobob bLodysmagdoedon.
Lodommzgmmb bLobbmab Lodomoob  bLo3-
MmmEgbm 3mogdbob 136-5 dgbanaob Mobobdo,
dmbndbyma bobob 3ma3nyhgMymon 0bxammds-
300b 3MbO3M350MBE d9YENMYdgMNS NBBMM-
903000L gadmmbmznb MoMdsBy LobodoMmmMDL
3o06hnbgd0L omyde.

ombobndbogne, MmI bLodoMmmzgmmb  3o-
bmbagdmmos o obyblb 3madonhamMymo
06x3mmads300b/dmbs3gdnb ©oxgMmybEnmg-
00L. dgLododnbo, nd Jgdmbgzgzsdn, 07 go-
dmaddngogmao bobbob bLsdoMob Logddgdy
390mdngoab AshoMgdabob gowobyzgmLb, MmO
dmodmzmb 0bxmMmTozgns o6 IH3039073mMgdy,
MmdgmoE 0bsbgos 3madnyhgmymm bobhgdodo
36 gmadhmmbyan dohemgdgmdy (Bgbbogmy-
d0b doMmomn, 3Mmd3sgddh ©ab3n ©o 8.8.), 3Mm3y-
MmMo 330MmMmdMO 30M©gO My, MM smbnd-
bgamo 0bxgmmBognalb godmmbmzab Todbom
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0080MmbL LabsdsMmoOML FPodEaMIMMONM
3o6hAnbg00L 3oEgdnb Momdedy. 833LMbs3Y,
306000006 gmagdMmmbymo  3h303I0YMYonL
0MEO0x030300 3339 oM BoMIMoagblb o
boMmoyagb, dmboadm3zqgdgmn H303E909M™gonL
©939M3300L 86 godmE3mab Mobznb 3Mg39630-
nb 000600, 3Modhngedn godmaddngdgmo, do-
MOMNOOI®, OO0 3PE0MHOMMONED
390manbsmg nmadLb 3madnyghgmymo nbgmm-
90300L dothoMmgodgm ImBymodneMOsh o 890-
©ama 3Mmmgzymmmn d0doMmma3Lb LobodsMmmmb
ombndbyman Logedmdngdm Tmgdggdab  3o-
bmbogMmom E6MONL momdedy Gnodamamm-
000). 0mb0dbymn bogedmdngom dmgdgadab
(08mmg0onb) 396mbogMo 3bmonb Igdaa,
3Mmzymmmn 3339 3005MMo3L LobsdsMmmmb
390mdngonb bygmm 3obmbogMmo oMbydyMO
ggghmmbymo dmBymonmmdneb nbgmm-
953000 godmmbm3zgnb dy0daMammono.
B90mo smbgMmomo 3Magdhnznb Asdmyomo-
0900L bgma dgnbym mmammz bLLL3-0L 136-9
dbaob dmgods gxRNbnENsd s gmaghHim-
By 9h303909™90500L AM3m3900LsL Mndg
Lobab 3ohgammMndsEnob sMamMbyoMOsd, oba39
Logommzgmmb  bogMmom  bobodoMmmmgodo
ImaddhmHmbymo 3h303909mMg090L dm3m3goab
690006 o 800 EALIZ390MOLMSE o3e3d0-
M90™Mads sM3gMME39MmM3563s 3Maghngoad.
0o0mabob  bLosdgmognm  boabodommnmmb
2016 6anob 30 doM@Hnb N213/548-16 gobhnbg0s80
dmbLBoMM3 ndbggmo, MMT ,,dn3hmbognbo-
60bm mhogobndoino ,,00.-b“ 3009hn0 vsMdgFencn
3009mAsbsfghgdn, yoogms, hmd Fohdmoegnbb
3M330989hge bLnbBIFsT0 QvBIC 3MI3NYBahae
dmbogadb, bmom godmdngdnbmznb Foheggbnon
o0b30 ohab 3m3d30989hye dmboggdme dgbobo-
bn 0ody00900, hmdgedng bogdnbocmzaob 8603-
30690m3060 nb@MhdsEns smdggencns 3009mAs-
60§9h0b bobno. F9bododnbog, ndnb godm, hmad
3009mAsbsfghgdn godmmbmagnon ngbs dbmomo
dndohmznb §ghnogdnb boa®yd3909g, bogedmdn-
90m 3mega0ob dnohbno, hmd smbndbyonm oh
ngbo eo3g0n d9bododnbo bBobeohBn. 3ghdmp,
nb, hmd ©vyd3909000 Bndohmznb boxyyd3ge-
99 Logdohmzgomb Lobbonb bLodohoeab bodhm-
39bm 3meggbnb 136-g dybono 3obbLsdM3zhy0n
nbmhdognab godmmbmgs. Logdgdn oh ohab
3909008mbnon 3nhnb 39bododnbn 8mgdgey-

00b 08bob3zgon bodhmegbm em3989680 0o y39-
0o dmboggdn 8nycmnmygob ndnb dgbobyd, hmad
3m330389hye dmboggdoms F9gbobob bLodys09-
00d0 popyen dmbygdgdn ngbs godmmbmanon
8odmaddngdonb dngh §ghoonb bodyoegdnm, hog
0030000300 00733909000 Q8 L8033009hg000
mJgdn oo 3009menlb3gon 306mbnb Eohm3930m
009839090 9830390909000 ¥b6Qs 0gbob  Qo-
Bm390300“'*®

0oomabob  bLosdgmoegnm  babodommnmmb
2017 Banob 19 03annbob N°13/960-17 8s6AnbY-
000 bLobYdMOMMT asEgnbs, Mmd ,0ho0]-
0nb dbohab dngh dmambmgbogns 3md3n389h3y0
bnbB98sdn eo3I0en 0bxmhdsinnb, dmonoyh
390983mb3dn ohbydyen nbymhdognnb sdmmydo.
39hdmg, 3odmdngonb nb68ohgbdns o. h.-b 3903-
600 ,008mb0“-b ®@nhdnb dmonogh 8gegumbdn
60bobn bLogdnbocmzgnb 06033690m3060 Nbm-
hdognab sdmmgds o oho 3mbshyBycse dbm-
omo dmonogha 89098mbab, hmgmhg 603000
0dmmyoo, hodgmy dmdnoghn 89090mMmbn (39039
omg0700 dsbdn ohbydyen nbxmhdopnnb gohg-
dg bLogdnbomznb 36033690m3060 oh ohab. o8
d98mbgn39dn bbybgoycn dmonoyhn 890gumbon
fohdmogggblb LEmhge 3ma33ny8ghge bnbBgauL,
hmdgoedng d960byons nbxmhdsgns. dmonQy-
hn 8g09®3mbn 30039 603m0b bLobom odmmydnb
mongd8n dgndogds nymb dbmome 8odnb, 0y
030 0060309000 nohomn o6 bogobno vb Mmo300
390983mbn oshab 0830390370900L doBohgdgen,
bmom hmegboi dmdnoghn §gegumbob sdmmy-
0nb dmmbmzgbo 8ndohmyens hgooghoe 8sLIn
ohbgoy00 0nbxmhdognab dg8eaman godmyg-
69000030, by 3000hg0030 203700 60O
ng690b bobodshooembm3znb dndohm3nb 306mbnm
000396000 mhds 0o f9bn. bbybgdI0n nbymh-
dognob dm3mzg0nb b3gEnooghn §abo 30 0d39-
hoBngooe ohab 000396000 Logohmzggomb bLob-
bonb bodohmenb bLodhmpgbm gmeggbob 136-9
dybono“®

18 No1g/548-16  3obhobgds  (2016).  “LohazMmals
300ymxzomgdsty Mool ogddol  dgbobgd”
000mabol Losdgmogom Lsbsdsthoenm. <http://
library.court.ge/judgements/92352016-04-04.pdf>
[omm §3comds: 9 bgd@gBogMa, 2022].

19 Ne13/960-17  3obhobgds  (2017).  “LohozMmals
©305ymxzomgdsty Mool ogddol  dgbobgd”
000mabol Losdgmogom Lsbosdsthomenm. <http://
library.court.ge/judgements/5582017-07-25.pdf>
[omem §3comds: 9 bgd@gBogma, 2022].
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LobsBoMEMML dbndbymo Boabyzghn-
mgoab d9x33b900LSL 8603369MM3006 goMg-
dmgdob BomMAMo@aqblb ob q@odmn, MMA dMo-
mEgonb dboMg o0mbm3s, ZoonwYdgMO
oYBENModMMONEsb  godmdnbofmg, odmMMYg-
oo dmoomymo Hgmgxambob sdmmgdab 3o-
bmbogmo 36MOsL, 3065000b Fobdn om0
0mbo399900 BoMIMOa)bmo godmdngdabmzanb
0600369mm356 063MmBs300L. bobsdsmomema
ndbzgmy, MmMA godmdngdnb nbdhgmgbab bogobo
0ym sMmo 08330 Mdngdho (@monmymo ¢hgmg-
0mb0), M3 dsb3n 3MLyOYMN NBBMMBdENY,
d9Lods0nbYE, boo dmdbomoym nbxmmMmads-
300Lb godmmbmas. o3 ©MML Y6 goznm3e-
mobBobmo, MM3 0bxzmmIs3nob gedmmbmznb
000Mosdg  Lobodommnmmbm3znb  dndoMmzab
d90mbgg3000 oM oMLYOMOL NbRMMTdE0NL Bo-
HhoMmgdgmon mdngdHob gedmdngdnb gomMmamgod-
do ©o®m3900b dgbodmagdamods, M@, 030L
dbMmng, ML dobdn oMLYdYMN ganggdHm-
bymn 9303909 900b Jgbodaenm godmzzmab
o006 ©o3oMmaznb MabgL. LodoMm3zgmmML 3o6mMb-
0g0mmody, sbg39, oM dg03s3L debbbzszgdym
BoLL bLogomme bgmdabeb3zmdn gmadhm-
bgamo 9303909 gdnb bobbgmab boadsMmomab
L0999 V3ogMYdaL M33MbLIBMOLNMOE. oM-
6036y 898mbgzg30803 bLobLodoMmmm dbo-
M99000b3eb nmbmzb, MMI ByEInBy3bnm -
03306 Logommzgmmb bLLL3-0L 136-9 dgbmom
3ob6LodM3Myan BmEsn Babo s dMaAbabymg-
00b 9mMABMEgOmMadabasd (Mmdgmms bLomom
maxz0bog domMooo d90mbzgzsedn LOBMZoMBS-
Mg 9g00MgmoL) godmombmamb LogsMme
bgmadnbob3zmadn 0bxmMmIsEns. dgodmbozmobb
oM BoMIMoagblL gomMgdmgds, MmMELLE go-
dmdngoob nbHgmabob LLgebL BoMIMoagbL
oMy Mo300 dmMba3M3gdgma 33039079 adab
3mMa3nydamymon gmadgbhn, oM DMFoO©
30070MyM3© sbabymn 0bxmmAszns (BmEpm,
30009M, hggdbho ©s o.9.).

©Jbd36y

Lodommzgmmb 3obmbTadmmosdn gmgg-
HmmMbymoa 3h303909m™7x0900b 3ohgammdaEn-
0b 3MOMbYOMOS o nbxymMmIoznnlb godmmbm-
300 9ndomom  oMagMmmazammazgabn 3Moghngo

6oMIMIMOL goM3393m 3MmEgbyomym doMo-
9M90L, gobboggommgdom, 3009MEebsdoymab
390mdngoab dndsmmymgdoo.

LO3obMBAEOMM 33MomMydg0nLb dnmydo-
LobL o 3MB307MHaMYMo Eobsdogmab dgbobad
09839dhnob 3mb3gbEnnm gomzsmabbnbgdy-
om0 ©9073m90900L bEmMa 033WYdgbdHognab
00960, oyEnmgdans LEMMo 0gdbsb 3ogg-
0o 3obmbadgdanab d0Bobo. 3gMmdme, 3mb-
396300L 89-18 dgbmom gomzomobBnbgdymN
©m3y956hnb/0bxgmmdsiznnb 3o0mmbmsnb
0Mdobgonlb doMmomo T00bL BoMIMmoag-
6o AbMgzs-00mmydalb senhgMmbopnygann, bo-
3mado Myd3maboyma 399060d30b dgdydo-
3900 00 d90mbgzg39080, MmEaboig LIdNgIdo,
LONEbOE bwgds nbxrmmMIsznal godmmbmao,
oMmob LobomM o Lobgdg oM sMab ganggdHm-
byamo d(h303909mgdob dgbodenm ©ozeMasznb
506 3odmE3zmob Mobgn. Bogzmo@ 0daby, MM
3obmbagdmmonb ©mbadg dmdbEoMmoym
3madnyhomymn dmbogqdgdnb ©oxgmybion-
M9ds, MMAgmms godmmbmazoi dgbodmydgmon
ngbgomEs 3edmaddngomanlb o6 3MmzngmMmmab
Bomommonmn dmmbmzbom (MmgmmE gb do-
mg0gmos 93mmanb 093M J39y06030), AsBmM-
yomno@o 3Modhngs, MmImab d0bgo3nmss
LobodommmmMgdn  ©sbodzgoo dnnhby3zgb
3madnyhamymon bob@Hadab, MmammE 30D03Y-
Mo mdngghob o0mEgosL, mydEs, sdmmydab
0900093 3ma3nyhgmygm Lobhgdodo sMLYdYN
0b6xamMMIsEnsdg 63MTnbM30L sy30MgdgMNY
©300(hg0000 dmbodomomanb gobhAnbgdab omg-
00 3madsdoyhgmym Lobhgdodo sMLYOYMa M-
603909000L godmmbmznb dgbobgd. 808330Mo,
3ma3nghomymo dmbo3gdgodg 63manb dnd-
B0m, LOgedmMdngdm MMZIBML BdJHMOMNZo©
qbagnmmagods dmbsdommmob mMo gobhnbgdab
dm3m390s — 3mad3nyhgmymo bobhgdab sdmmg-
0009 o sdMmEydymo 3Mmadnyhamyao Lobhg-
0006 0bgymMmTsznob godmmbmasdg, Mabog
oM goohbns sbsmmagn dbmamom 3MogHngedo.
0000Lmob, goyagosmns, My 300356 Y6 Fodm-
0bmgmb nbgmMmaoEns, MMIgoz nbywai be-
3o0mdngom mMmagsabmb bgmdono.

7600 000nb0dbML, MMA3 dMALobyMgdaL dm-
06mEyomadbs o LodoMmomELdEe3 MMZs-
bmgdb dmMmab ddomMm ;bs3IMMIMMOSDY

©0EBoMoE oMOb EoIM3nEIYo MmN 300gMEY-



#23, september, 2022

165

6odoymab gsdmdngoob 9x39JdHN0bMONL  be-
Mmobbo. v0ybsE, 30Bs6Tgbmbamny, godanomg-
03m 0g6sL M0gn 939y6900L FodMEOMYOS
dmbab ©obsdoymms o 3n009MEbdogmms
39M93MMds30s, MmIgmms dnbyo3znmsE 39-
093030900 dMmadbabyMgdob dMABMEgdmMgdab-
396 063MM3s300L godmmbmzgnbs o MgdgM3ze-
300b 3obbbzegzgdymn doamMadgdn. 3gMdme,
nd 890mbgzg3080, MMEoLLE LognmMbo V303~
doMmgdymons 8dndy ob gobboggmMgdnm 3dndy
©36030mmab 86 gbgos J39yb60b ybogmmbm-

ANALYSIS OF

PROCEDURAL PROBLEMS

900L 06dgMgbgdL, IMALobyMgdaL AMABEMEYO-
mg00Lbgob nbxymmdsznalb MaBgMm3o300 PO
33bbmMmEngmEgL onym3bgomng, bmmmm go-
M3393900 bobob oModnbosmbmoMN3zn nbxmm-
90300L dM3M3900 Lobodsmmenmb gobhnbgdab
39M9d9 gobglb Bgdsammyman. bbgbgdymn
d0amadob 0d3mgdngbhomgdabmzab LogoMms
MmammE Logebmbdydm 33mnmMgdgon, sby-
39 056033MMIMMONL MomMdsdy 390mMeby-
90b goxgmmagds Logodmdngdm ybygogdbs o
dmabsabyMgdnb dMIBmMEgomgdL dmMmab.

IN CYBERCRIME INVESTIGATIONS
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ABSTRACT

The approach used to investigate cybercrime in developed nations

is examined in this article, along with the innovations that might be
implemented in Georgia to ensure successful investigations. Detailing
the procedures outlined under the Budapest Convention on Computer
Crimes, attention is given to the procedural issues that crop up while
gathering and presenting electronic evidence in criminal investigations.
The convention’s individual articles are examined, including those that
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deal with information requests, and a compari-
son between the convention’s legal provisions
and the standards incorporated into Georgian
law is made. The article examines the practice
of collaboration between developed country law
enforcement bodies and Internet service provid-
ers. The absence of computer data classification
in Georgian law is highlighted, which results in
the existence of a single, all-encompassing rule
for all forms of electronic information. The paper
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it would be wise to clarify or improve the crimi-
nal procedure laws. The article explains the need
for varied time limits and tactics for getting and
maintaining information from internet service
providers based on the classification of cyber-
crimes into distinct crime categories, such as
serious, particularly serious, and crimes against
national security.
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L3OO 3MBOMSIDNL VLIS

bogmmdg ;mg®gemodgomo
353356000 bygMmons>ImMmolbm 1bn39MmboGE 0L Lsdsmoranol

3531 &9&0b cmIAMM60, dmos MML;ms39aal b7>sm;m39ammU
9Mmm36man b>3936090m a3mbrnls b39305amnbBGN

bLA3306dM LOMI3JBN: F330060 3MBBHMIGH0, 3MO3HMISYHo,
dmMammnman

Job0mAdd0

MmEabog 3LegdMMOn dmghgnbbs o gmbngMm 3MbdHMog®Hgod-
29, 0930090y gobznbommam domdn dmbsbagg dbofMmggdn, domn
7930 900-30M©Y0YmM0360, 80939, bAsMd 3MBbHMsdHob aygdab Ba-
BodnMmodgon, 39MdmE, MBgMH0 s 333931 0. 93MIM39 3o303M0), MM-
3mM 3odmnygbgos ab bedoMmnmab bbzsabbgs omgdon.

mmgmmE A396m30L 3bmdomons, dmmdhgnbo dgmmby mamonb
n6ybHMoym Mg3mMmMyE0dE NM3Mgds. 3nb d994absb nsbgMab 30607
LaOML, MMIMAbL 3060MOSE MBI 33bMdNS. sME n80b dgbobgd ofM-
LgOMOL BYLAHOYMN NbZMMTs30s - gL gfMmo 3nMm3690s nym oy
30000 $3990.

306305MbHMm dMgowa 3MbHMagddob 8608369mmdys, bgmadgsmy-
angonb (3mbhMmaghnb) gobdsmpgds 89330dmns Asdm3zsysmndmao 3g-
893bonMa, bgmdgzMymaods (3mbhMaghn) sMab mMa 3oMab Bogm
©3907m™M0 3oMnaggos, MmaAgmboiz 36s dm3y3gb bodoMmommydmogn
990930, 967 9obB0 IMbsBagg BboM9qdL BoMIMgIMbOm JRMYdJ0N
o dM33mMgmoOg00. 3b@s 3mnbndbmbL 0bog, MMI s;msbmonm Bgmo
393000 30M39mn 3MbMHMogHgonL gogmMmMagdneb MYIE, Y39Mady
0603369mm3zob0 33momgos 3MbdmMmag®Hgonb gobznmomgdab 3Mm-
390L30 3abymo bLoylxbab gobdszmodsdn Amb..

bHohHNod0 ghHsMyMo@ 096905 gobbomymo yzgms ob bognmbn
©o 3MMdmds, MMIMgon3 Mo 36033690mM30600 3b0BbYMMSb
0090Mmy0sdn. smbBgMmoman ng69060, 6MMJhgabLy s bAsMd 3MBHaM-
909080 My Mmano 093L MygMmBLY o 993a3HL, Momn gobbbgozwgds
nbnbo AzgymgdMmazn bHsbsMmbyma 3MBHMJHnLLESD, obg3g, 30bs-
300900 LAsME 3MBBHMmJHoL TboMygddg o 030dE3, Y Mmamm J9-
330dmns bodsmmmnb bbzeabbzs waMmgdn dnbo godmygbgdo.

LogM3g M9dgmMsd3z0mN



170

#23, Lgdngddgéo, 2022

LogM3g M9dgmMsd3z0M0N

b3doMmO 3MBOMAIOAOL dbdmAN)Y
JBMI60-30MMOJ6I[™MI6A60

dbmono Bgmn gozns 3nM3zgman 3Mb-
HmagHadolb goxmrmmigdnEsb, mydgs gMmm-9-
Moo y3zgmodg 09600836g9mm3060 33mM0myds
3MbMHMagdadnb gobgnmomgdab 3MmEgbdo go-
bymo bLoY3nbob 3obdogzmmmdsdn dmbo. HMme-
©0EMIMI®, 3MbOMaghaon  Pdadhabbomas
Ladamamnobn  dmmsdsamagzgonlb  3MmEgbob
390930 0ym, M36503Mn gomMnggdnb dgmby om-
39096900 dboMmggoLb dmMmab. dmem smnbmg-
Jmg00b gobdozanmosdn dgbadmgdgann gobs
bHoboMm@Hymn 3MbdHMogdHagdnb dndomo MYyay-
™s30900b 33ghabo Babomab g3meyEns. ngbg-
00 9L BMgon 30MmMOxoaL godmygbgdab Babado
0y 0mdbdoMmxogmms ©sE30L M7axmMsENgo0N.
bagmamm 8ndsbo nym bhobambhndsEgnom M-
039900 Mbs03Mn FMEM30M0390900L domab
omEagbo. d0bgoze®m ©NEO MemEabmodnm
9090y M9anmMoE3ngoaby, 093Mn sMaxryMmn
©omAs  LobgmdgzMymgdm  Ma30byRMydNL
3Mnb303mob  ©oze3dnMmgonm, ymizge 3d90-
mbzqzedn, LoIMAbIsMgdm  3MbHMOH9o-
006 90d0Mmgosdn! MmgmMmE Azgbmznlb 36m-
0oy, bgmdgzMmymgdab dbomggdn gmbogMma
3MbMHMagd®Hodnbs o bhoboMmbymn bymdgs-
Mymgd900b d90mb3zg39d0 gMmn o 03039 30-
900 0M006, 7ydEs bgmdgzmMymads sOLMY-
HaMo 3obLbbzszgoyma J9MENZN; NEId.
033mabbdnds, MmM3 LHIbIMOIMmo bygmdgs-
Myagds 0©gds, A3zgymgdmng, ByMmoenmonmon
agmmdom, bmem gmbogmo 3mbbhmodhob 39d-
00393580 gb bmMENYMEYLs JWIJHMMOY-
me b3gEnemyMmn 390 3MEOL EobTdsMydnm,
Mmmdgmolg 69060b3ngMo  gobbmMmEngmgdymon
m39Mo300L MML NE3Mgds s dgydagdgaNy
d0bn gobdgmmads, sb0dbymab Lobynbo 30
nn3mgos 0mmghgnb Hggbmemmgans. 88s30-
Mmmymo, MmgmmE Babo, HMsoEnymo bym-
093Mymads godmbohymos 09650Mn30 9bom
ymzgmazsmn o3hma3shndgdgmo sb3gddgdab
06 gmgdgbHgonb 3omgdg (9.0. bgamdgaMymy-
00, MMAgmnE 0MabonMo oM IMNEO3L, ofM -

1 Treichl, L., Fritz, G. (February 5 2018). What's in a
Smart Contract? Lexology. <https://www.lexology.
com/library/detail.aspx?g=bac0889f-b321-444b-
8227-7d3a904a83d2> [domamm §H3comds: 10 dom@o,
2022]

©909M™My @8 oM LMYMEYOs o6 dOLMYMOYdS
3ma30ythgmymo 3Mmamsdnb 89839mdnm) 39M

Asnmgmgods ,ambngMo®; dgmmy dbMmog, Lo-
dommmaomongn 39ML3gJHn30eb, BbMmMmE
3Ma33oghamymo 3Mmamads ob 3mad3nyhgmyman
3Mmo0n, dbsMmgms gmabbdgdab gomgdyg, Mmag-
moEg 0Yygbadb o8 3md3nyhgmym 3Mmgmodob
ob 3mob, 39M Asomzmgds ,3mbbhMogjHoo”
M350 Lodommnmgdmog gmomdn, ndab
00pbymoge®, My Me8gbo 9x9JHnobo my
3mbnzmymoas 3madoyghamymo 3Mmagmods ob
3Mmon B60bobbom @odmmgModgdymn Bodnygg-
00b dgbmymgdedn. bnbsdwznmgdn, hHgMdnbo
»3Mmb0gMma” o8 3mbMHagbHdn gbgds s3hMaIshn-
99090mmd0b m30b505L — g.0. 3MA30HaMymo
3Mmamodnb dgbodmgdmmodsb, gobsbmMmizng-
mmb goM3399™0 J9g©I0900 83(HM3sH0dYOY-
oo 3MmEgLbnb 899300 o0 EM3Ydgbhnb dnd-
Bgo0bmz0bL, hgMmdnbo ,3mbhHmMmaghn” smbndbozL
d9m0bbdg00L, MMAgmoz dombygan 0gbs dbo-
Mmgoe dmmab bLoTMOMyOMNZOE SMbMYMY-
030 PIBWJOJONLy O 3IMEIOYM™IOg00b
3909350.2 5bgmn hn3nb bgmdgizmymgdab y6b0-
3oMYMmos oadnb 3MmEqdn 30093 0300
3ob3nmmodgoymn, MmI, bHsbaMpymon bgm-
393M9mdnbgob gobbbzezgdnm, dsbdn dmbo-
Bomg 30Mg00L 306omds sb6MbNdMo MAYOY,
3303MMIMOE, goMos i3ndOZYMa 30My00by,
dboMyqddn dgndmgds IMdMaomEgb bLIsM)
3mbhmoghob dmadbsbymg 3md3sbos (3nMmm-
0000, s0hn 3md3s60s), MmBgmog yoMY639-
mymxzb 08 gomMnggdnb 6sd3znmosl. g33nsb0
3MbhMaghodn dgndamgds aymb yg3mm dgho
»3330009M0", 300007 Jomemnb 3MbHMagha-
00, MoEaeb Bom d9ndmnom o3hMIshMoE
d90LbMymb goM3393mn BnbobBoM od3Mmga-
o090 6005500, 3ogMod abNbn oM Y6
Aonmzommb MmgmmE nbhamgdhyomymo nb-
bHMYIgbHd0, MMIMgdLol dggdmnsm goobo-
mndmb bgandgzMmymadab Jemm bydngJhMo
dmmbmgbgodn.?

2 Clifford chance, (m3@&mdodgo 2018). gmbogMma
3mb@magdaoo: LadsmogdMn3n hofhm
S Lobgmddm3s6g0mm 0000070900
396mb3egdmadnbmsnl, 33. 9 <http://lawlibrary.
info/ge/books/2019GIZ-GE-Smart-Contracts.pdf>
[omem §3comBys: 20 doMmEn, 2022]

3 Newell, C. K., Stern, A. W., (February 13, 2022). Del-
aware Supreme Court Affirms Termination of $5.8
Billion Transaction. Harvard Law School Forum on
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bAsm ZMmbHMagdhnb dboMggdn ©o doocn
B96J300-30MIOMY0sba MM ©sb3Mo-
mydno Mm3 gobgznbommom, sd0bsmzab Logon-
Mmoo 30LodMmMo - Mo Hndnb bygmdgzmymgods
890dmy0s ©330MM JMIJHMMBYMI® ©s MM-
amfm. MmammE 30300, bodoMmzgmmb bLodm-
Jomogm 3maqdbo omzomabBobgdolb yodmago
bobob bgmdgzmMymadeb, gb dgndmyds aymb
Bobynmos, dJamogbmods, LsbLgbbm bgmdgs-
Myagds o bb3s 7odMozn. 3nMmdnmo 360-
bmo, MmgmMm bEyds Lobgbm bymdgzmMymy-
00b OEYds o 306 oMNob o3 d98mbgzg30ed0
dboMggdn. LogdoMm3zgmmMbL bodmgomasgm 3m-
©99b380n gobgMmamns babbmob o3e3dnMydYMN
bognmbgdn, MMImab dobyznmel dbsMggdoE
33930690006 @odbgbbgdgmn o dbybbydg-
mo. mMngg dboMmagb 930LMg0d oM EYOYMYdy,
Mmdmob dgbMmymgosl LozsmEadymmy, nbo-
60 00bb3gdnseb Lobbab oobEnb MmemMomMdY
o bb3o @ahHomyddy, bhobooMmbyma Lybbab
bgmdg3Mymads 0oy MmgmMmE 9930Moc,
ob939, BgMmommonmn gmMmIom, bmem Mo d9-
qgbgds LAsmE 3MbHMoghgoL, dboMmggda ool
03039 30Mg00 MAGONsb — dbgbbydgmMn @ go-
bgLbyOYN, YOMsmME, NE3MYOs bymB3My-
™m900b Eoyonb gmmay.

30MmMonmo, dboMggdn A o B 096 gm-
60gMmn bLabbob bgmdgzmymagodsb. gmbagma 3m-
BhMmagdHnb 3Mmamods 3MmnmMgdymng, dnommb
d9hymodnbg0900 LobM AMBs3gImS BysMmb-
396 ,mMozmab” 89839Mm000 o 33HMIshyMo
3oLE9L goobENb nbLEHMYJ309d0 o0 Bghymon-
690900L Loxwyd3zgmdy, gmbogma 3MBBHMsdhnb
30Mm0g00L dgbodsdnba. MmEgbsiE gmbogmo
3mbmMmoghn donmgob dghymdnbgosh, Mma gb
Jomgbomymo mznb dmmm ®ys, b godmo-
y96900L LadMmEgbHm gobozzgomnb dgbobgd dg-
Hhymonb90sL, Moms LEMMOE 3NdB63sMNTMVD,
3mbogmo 3mbhMmoghoebd godmadnbomy, ym-
39M®307M0 goaboab mEgbmods. sdnb dg0-
©gma, 3m330xhgMymo 3Mmgmods o3hmMa3sty-
Mo 03%0360L gmgdhmmbym abbHMYJE0ob
A dbofmab 0063380, MMD gooboom 0gbgb gL
006bo B-L LOdSB3M 3633MNTADY. A TboaMmab do-
630 9MJ39adL o3hMIsthyMo 3gbgMmamydym

Corporate  Governance. <https://corpgov.law.har-
vard.edu/2022/02/13/delaware-supreme-court-af-
firms-termination-of-5-8-billion-transaction/>
[omm §3comBs: 25 n3gmobin, 2022]

nbLHMYJE0009 o MNEbo3L gooboboym me-
6bob B-b LOdY63M 3635MNTDY.4

MmammE 3bgoezm, bdstd 3mbHhMmagdhgddn
9boMggos® 33930bg0s 3Mb3MIDyma  3m-
BMogddob dgbodsdabo 3oMmgodn, ModnE 033-
mobbdgds, MMI My 0o gnMe3bmodnb bgm-
Jd93Mymade, bomg 096900 godgdnMagzgdgmo o
©adgoMo39dgman, bgbbalb bgmdgzmymgdedo
398bgbbadgmn s dbyLbydgmn o oby d9-
0093. 99L00030boE d9330dMNS 301J300, MMD
9330000 3mbhmagho oMb m30m3gbmymgde-
©0 bgmdgsmymgods 3YnE3gmbs s 3odync-
39mb dmMmob bgmdgizmymgdob 3oMmdgdab
3oMmeodnm Asbgmamo 3moab badgddn. 3mon
©o 3sbdn 9053000 AgmMbbIgdg00 3MLYOMOL
396060my0ym,  ©IEIbOMImMdYOYM  dEM-
3Ag0b0b dbgmdon. 3m@o 93mMbHMmmMgdL dob
dgLbMygosL. 93300060 3MbBHMagdHgdn ndmg3s
LobMm HMBBOYENg00Ls o FgmebbdgdgoaL
3obbmMmEngmgoalb Lodyomgdseb Zobbbgezs-
O, s6mbndym dboMmggoLb dmmMab 396HMomy-
M0 bgmobyxzmgonb, bodsmmnmgdmagzn bobs-
900 06 3oy sbmymgdnb d994ob60d3nb goMmgdy.
000Lbm8bs39 Y6 30bnIBML 0L BoghnE, MmI
30600000 0bM30300 LEMIBOE® 300MOMEYDY,
093M0 3oygadmmodss 3oL dndBgoOLY o 8909-
390006 ©o3o3dnMgonm. nggmnbbdgds mz0m-
©odmB3g0s — 3oxMymo 3Mmbmzmemao s3¢hHm-
dohyMo 0900mBAgOL, sLMyMIdL oy oMo
mfMngg dboMmg LobgmdgzmMymagdm 3obybab-
9390ammoO0L;  bymgzMyYmgonb  bymymaab
Lodgomgds M 3Mab - dmMboE93900, MMAMYdos
003930M39mMo© nym dgmabbdgodyman bymdg-
3Mymgd0b gommagonb MmmL, Mowgeb dgyd-
mgogmns dobo dgoE3ms; dngbgoozo@ 0dnby,
Mmd gmbogmn ZmbHhMmoghgdalb Bomgdathngs
Moymons, mangds, Mmamomsiz nbnbo dydom-
096, 89aMmydnm daMmbhnzns. 3sMbydNMOE, sMb-
Myagonb 3MmEgLbn 3mMnEe3L bod badazb: bgm-
d93M9mgds gaxrmmadgoymons 3mad3nyhgMmymaon
3MmEom.  9d9m0bbdgos  3m@oxynEnmaoymos
0mg3hgnbdn - goznm3zomobbnbmm, MMI 3mMb-
hmagdhnb dbomggdn sbmbndyMmadn oMnsb, Y-

4 Clifford chance, (mg@mddgma 2018). gmbogMo
3mbEMag@aoda: badsorgdMnzn hothm
o Lobgeddm35650mm 00000070900
306mbAyomMgdnlbo3nl, a3. 15-16 <http://lawli-
brary.info/ge/books/2019GIZ-GE-Smart-Contracts.
pdf> [dmam §3omas: 25 oo, 2022]
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030 bgmdgzMmymgds nbobgds Logoamm 60ogbab
boboo. 330060 3mbdMmoghn o30mIshyMo@
LEAYMEIOS MMgmMmE 30 F0MNMYOYMN M3MOMn
900006930 96 3nMMd 8)dmMbzg30, d9Mobbadg-
00 3o3MMAY0s 338nsbme BgEeTby3gMmMm-
00b gofMydg nbyg, Mmagmmz gb dncnmgdyns
LoBynb 30MMdY0T0n.° dgbodsdnbo, d3330dmny
3009300, MMA dn0gbymaze® 3mbhmogdhob oM@
0y aby TomAH030 937073mMod0LY, MeEaeb 030
©33M3009073mMNs 300933 039M samMMmIdY
o bLzgdamE MOYWMNY, o063 HM0-9M0) Y39Mo-
99 gbogmmbm ©s gobznmoMmyde LOLHYTOE
03700, M3aeb LoY3n69900L Fobdozmmd-
do gobznmomydymads dm3mgbgdds oh3960s, 01y
Mo0bo@ doMmbnzns gaggdhmmbymem 07ds-
MmOy, 00603 0bgomn 3039MPM0 Me3wabbdgdaL
93mdodo, MmMamMmoE ©MI336@gm Mgommds-
do sMbgomob.

LAsME JMBEBHMIJHOL OEIOnL B0bo3n-
Mmogo0 mxgMmbo o vJ393Hn. nbHMmMoymoE
3bmonmas, Mm3 gobbb3zozgdgdn bymdgzmy-
mg0900b 0bhgMm3MmgboEnsdn o 3MbhMogjhg-
00b 39w39b0nLsb bodsmmmgdmnzn ©o3900L
dmogz0Mn 9090 bgds. ©3300L owobyzyg-
ho o 3MmbhMmagHadn 0abdhnxniznMgdymaoy,
Mmammiz mmasabndsEngdob Babodg dgsmo
yzgmasdg 0609369mm3060 bLodoMmmmgodMN30
Mm0L390N Y, 3n7bgEO300 IH30E909Mx0900bY,
3Mmagbogmo bgmdgzmymagdalb 3MmEgbgdn
©o 890390600 Hggbngs sMLYONMBE YBZWIMO
MAg00.5 bbg 50-g Bgbenb dnbgw3znm goMngyds
oMob omadbMngn, mMAbMngo o6 dMo30mMab-
Mmng0 6900b godmgzmabs, MMIgmoE dndsmmy-
0o badamomydMnzgn gMmmogmmmonb BoMmIm-
dmonb dgi3mab o6 896y39hHnbL396.7 gaMmnggds

5 KOVALCHUK, D. (2020). BENEFITS OF SMART CON-
TRACT ADOPTION. Blaize.tech <https://blaize.tech/
article-type/smart-contracts-with-blockchain-how-it-
can-help-startups-be-more-cost-efficient/#What-Is-a-
Smart-Contract> [dmem §3comds: 25 dom@on, 2022]

6 Solarte-Vasquez, M. C., Metcalf. K. N., (2017). Smart
Contracting: A Multidisciplinary and Proactive Ap-
proach for the EU Digital Single Market, Journal of
European Studies Vol. 7, No. 2 (23). <https://www.
researchgate.net/publication/320243095_Smart
Contracting_A_Multidisciplinary_and_Proactive_Ap-
proach_for_the EU_Digital_Single Market> [dmm
§3c0mads: 25 dom@n, 2022]

7 LogoMmonzgammbs Lo 36mMbIAgdEM
Logomonzgmmbl  Ladmgomogm  3megdLo,
50.

85369,
dybmo
[26.06.1997]. <https://www.matsne.gov.ge/ka/

bodmgomagm bodommamoab 3gbhMmomyM nb-
bhobhHL BoMAMoagblL. ngn 3g9Mdm o3hmbm-
d00bs o bygmdgzMymgonb ®™o30byRMydAL
3obbmMmEngmadab  3603369mm30060  LoDo-
Mmomydmngn 0bbHMmYG9bH0o. goMmnggods, Mm-
3mmz 3gmdm LadoMmamab ydmMsEabo 36909,
390mnygb9ds oMo dbmmme bLodmgomogm bo-
0oMmomdn, oMadg 39Mmdm Lodsmmmnb bbgo
60609080, 80g30™MNMd©, LogmM3mMmaEnm ob
Looghmmm Lodommomdn. MMaMME 9339 SM-
360869m, 50-5 dybmon d90303L oMnggdab
mJggemyMm ©gx0boznsb, MmIMob mobobdo
39Mngg0s sMnb bodaMmmmydmMnzn gMmogmmm-
00b BoMAMAMONL, 933mab o6 d56y39hnbozgb
d0doMmmymon 6900L godmzmgbs.t dgbodsdnbo
39M03900L 0g3Lb bobggdn, MeboE ngyxmnbbadg-
00 3omadbMmngn, mMAbMn30n o IMagomabmngn
39M0ng90900, gobznbammm mom3zgymn domagos-
b0 gom-3oms).

BomadbMmngn goMnggds. 3omadbMmnzny go-
M0gg0o, MMIMOL b3d30MMOnLIM30L Lo3ds-
Mmobos gMmmo 6900L godmazmabolb oMbyOMdY,
00g30MN00©, sbagmdn ob bgmdgzMmymydal
396y390s (BmIm.). M3asb LadsMmmydmngn
0909300 oEamMds dbmmme gMmo 3oMob bg-
00970 PodM3nEoMN, M3do3 bodoMmmgdMmng
bHodOMYMMOSL dgodmgds LomwMmby dgnd-
9600, 306Mmbo MMM s69LMNZxOL Fom-
9bMn3 3oMngqg090Ls o 8omn godmygbgodab bo-
6o30MmMdg0oL. 3omadbMmnzn 690l gedmazmgbom
3o0mB3g9mo Lodommmgdmogn Jgggan dgo-
dmgos gbgdmab dbmaenme 6900b godmadzmmg-
6L o6 95Lodg 30ML. Moy dggbgds mMBbMmA3L,
mMIbMngno goMnggds, MmMAmMom gomzsmabbo-
6903man bLadaMmomgdMngn 9930L oEamMan-
Lom30L d3E0MYdgMNY, b EMds, MmMo gMo-
006900L 0063b3zgMn 6500L godmazmgbo.

mmabMmngn goMmnggdonb Zmoboggma Togo-
moons bgmdgzMmymads. o8 goggdom bgm-
d93M9mads ymzgmmanb mmabmozn o6 dMo-
3o0madbmogn  goMnggovs.’  bgmdgzmymadab

document/view/31702?publication=115>
§3c0mads: 25 dom@n, 2022]

8 Fob&Mmns, an., (2015). dgLozsmao LojoMmo3zgmmbs
Lbodmgomogm  Ladshomol  Bmas  bofoedo.
o0nodomabo, ,bLsdshosmn”. 33. 312

9 Fob&Mmns, an., (2015). dgLozsmo Lojomozgmmbs
bodmgomogm  Ladshomol  Bmags  bofoedo.
onodamabo, ,bLsdsmosmn®. 33. 315-316
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©abOEIYO® dYENMYdgMNs M0 Mabosdmbag-
3000 6900L godmzmabob mayagmbhobs ©o oF-
393¢Hob oMLydMOS. MBgMAHNLY o 09393H0bL
09d39mo0m bgmdnzMymadob ©ogds sMab
LobgmdgzMymadm ghmogmomonb BaMAmIm-
00b AzgymydmMnzn dmEgmon. bgmdgzmymadab
©3Jg00L MOMOdY B065oYd0L 90300900
sMmob mxzgm@o. 3oMo, MMIgmoz 0390900L sbym
6060@ogosl, 0bmEgds MmygMabho. Mmxy-
MHob sMaba®ob Mebbdmods, dnnmmb gL bo-
600 O oML bymdgzMymads, sMab
093930, bmmm sbbdmdab godmdbodh3zgmon
3060 06m©g00 8J393Hobho.

mgzgmhno oMob @GomdbMmogn domgds, Lo-
30mME90gmm 6900L godmazmabs, Me80E 0gY-
mnobbdgds, MM 6900b godmazmbo 6od3znMNy
00806, MMEabeE nb dnnb dab sMmagbshMb.
sds3Mmymo mmabMnzn bymdgzMymgdnb
©mmb dboMmggob gMmmBobgmab d0doMm s93m
MmammE gxmgoq00, nbg dm3smgmodgony, do-
3omMNmy, bobynmonb bymdgzmymgdanb dgad-
mb3930d0. bmmm 3Mmoz30mAbMng goMmngndgodab
0900b393900 30, IMo30m3bMnzn goMngndnlb
393MEIMYOYMN  BMMTds  go©aBY39H0MY0s,
MmdgmoE donmgds oMy gadmamagbam 69dsms
3MmbLYBLYLAL Loxyydzgmbdy, sMOTgE godMama-
6o 690000 ydMmagzaagbmadnb dngm.

3o0byzghnmgdsms dnmydnb 30Mmogon
o 3MmMEgyMs A3zggmgdmog 3obmbom gobon-
LadM3MYg0Y, Fooby3ghnmgdgdalb, MmMamMME
dMmagomabmogzn gdoMmnggogonb, maznbydyMmads
dgodmgds 000803 godmobo@mb, Mm3 abobo
dgndmgos d0mdo3n o LozsmEyodYmMm gob-
©3b 08 30MOsm30LE, MMAMgdoz oM dmMbo-
B6oagmdbgb o0 gowobyzghnmgdab domgdes-
30.)° MmgmME 9339 o0360369m, bLHsboMbyM
bgmadgzmymgdedn mxygmbn sMab 89ma3D90y,
bmaem 9g3930h0 09b6bIMOY, dgLodsdNb® FgM
bgds 39000300900 o 3900093 9bwo dmboagb
006bdmMoY, ndEs b3smd 3MbBHMogdhgdanl dga-
mb3930d0 mxygMHo ©s 933930M0 9MmMdsbymb
90mbgg30, Mo@aebsl LbbzsbonMo 3960 dmb-
0900 smammomdyman bobHdab sbymobdy, Mo

10 Job&nMmns, ., (2019). Lodmgomogm 3meadLol
3m376@&oma  (fogbn 8gLod]), 39MMEIOYMgdOMN
Ladsmommob bmascn bshoma. cmdomalin. g3. 108-
109 <http://lawlibrary.info/ge/books/giz2019-ge-civ-
il_code_comm_lll_book.pdf> [domenm §3comds: 30
5330LEm, 2022]

ndsL 6086030, MmMA dboMmggob dmMmob b
dmbab 89006b3g0ds, bmemm mxygMdHo o oJ-
39300 6o nymb mobdmbzgzomn, dgLode-
00LoE, bogMmdgzMyumMgds OO hsnm-
3m9ds, Oy MMn3q dboMmg dnomgdb denmdghgnb
39M©IOYMYOSL.

dgndmgds  0mgzob, Mmd LIsMEH Imb-
HMagddHodob ydmogmabmos 890303 dgmoe-
33099000 gMmmo dboMmosb dgmMmab TndoMmo,
doMmomy3, 3boMggdn AZ3gymgomog 096 Lho-
bosmpym bAskd) 3MBBHMmagHadL, Mmamgdags
1339 606sLBsM oym AsByMomo 3MmgMmadnb
3Mm@dn. 99330dmos 300g30m, Mmd MMEabLs
dbomg bbzo AboMaL LMIVZBMOL bymdgzMymyg-
00b oEY0sL, MEygMabHL gobdMobzs oMab
0900300900  LAHoboMbymn  LIsME 3mb-
HMmagdhdo domnmydymo gmmAna0). s3M03gsw, 0b
xR3gbhn, MmA bAsMd 3MbHMoghn dedmgdzgyboo
0mmg3hgnbdg, mogznbmogo dgndmgds aymb
9(h303907m9ds 000LY, MMAE G9mMa359900 ©s 0n-
900 dmbo. godmgzgybgds denm3hgnbdy bnd-
6o3Lb, MmMA gmbogMmo 3mb@Moghn dgmebbdy-
Ogamns o AsbgMmamns 3madngdHamym 3mado
©o 0900093 ,oh30Mmymo” 0gb6g0s Jbgamdon/
0mgahgnbdn. dgnmzhgnbalb 0ybgds dgndands
39mnobbdmo@gb, MmAd dbmmme LIsME 3m-
bhMogddmodn, MmMAmMadnEg ©odhH303909M0 ©
d9mobbdgoymn ngbgds yzgms dboMmob dngMm,
390mJg39y690s demm3hgnbvy. sbg3g, dboMmy-
q0L dmmab oMLYdMOL dgmebbdgds godmg3gy-
6903m bLAsM 3MbbHMadH9ddn, Mo3 608bs3L,
Mmad oMb 3900300900 ©o dnmMgds, 867 bbge-
339Mo LAsMBHIMBbHMSJH0 of godmJ39ybwg-
0m@os dm3Ag0bdY.

0300000 d9330dM0s 3003001, M3 dJNd30-
99000L0 o dnmgonb HMmoognymo 6abydn 3m-
H96307M0© 003L90500 bAsME 3MbBHMagH9o-
006, Moaeb, LogzoMoyM®, 3edmd39ybgom
b3sMm 3MbHModhHgddn 0gbgds dboMmggob dm-
Mmob™. Mol dg9bgds gmbogmo 3MbdHMoJdH9dnb
9933™Mab o 396Y39hob, 0070000 of oMbY-
0mobL doMm@ngn gdo 330060 bgmdgzmymgdab

39LoE3WIWOE, MG 3oM33IIW 3o0MB39390L
3790600 bgndg833Mgm dboMggoL. Fogomoma,

11 Egorov, R. How Do Smart Contracts Affect Offer
and  Acceptance?  <https://corpgov.law.harvard.
edu/2018/05/26/an-introduction-to-smart-con-
tracts-and-their-potential-and-inherent-limitations/>
[omem §3comBs: 25 BoMm@n, 2022]
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HmaoEngm hgqdbhm 3mbpMmodhdn, oy dbo-
M9900 MmMAbMN30 F9mobbdbab mo300b6mn
boddnobn goMngqgdnb 3oMadghmgdob dgE3me-
29, 96 My 306mMBT0 dmbEs 33mnmyds, dboMygg-
0L dgydmnom bEMoRSE dgnhobmb 33MNMyds
00 33omgoalb dgbobMmymgdmo, 86 ndMo-
oM@ d93350mb domn §3g30Lb 33Mbo. bAsMe
3MBMHMagHod0 8030050 oM 33000300M056 sLgm
dmgdbomosL. oM@, 0dab gomzsmabbo-
Bgoom, Mm3 denm3hgnbgdn J33mamons, g3300-
60 3gmbhMmagdhnb g3 093M© JBRMM M-
w0y, 30009 LHbEsMBYmMn 3MmgMsdymon
3mEob d933me, MM3JM0E ©FMINEIOYMO
of sMmob 0mm3hgnbdy. dgggan smab ab, MmD
93300060 3mbHMaghob E3momydsd dgndmyds
3odmnbzomb y@3mm domomo BHMabBogEnymo
bofggon, 30Mg HagbdHym 3mbHmagdhdo dgbL-
6mMgds o godMEob FoMInmgdnb dM3sML,
MmImob dbsMygdn dYLHOE oM dboboznb 0d
33mMomdgoL, Mmdgmms gobbmMmEngmgodsis
dom LMo, 3baogbo gedmbB3939060 dMLYOMOAL
9330060 3mbhHmogdhnb 896Yy390HoLmob ozegdn-
M9d00. 3033Maomo), Mmd dboMmg scmdmahgblL
d9300mMaAsL bgmdgzmymadsedn, MMIgmoE od-
m93L gMBbOHMI3IbHL YIBMM 9D JBWYOSL, 30-
Mg ab oym gobbodmzmymo, 86 sb33bnL, MmD
90b0 60300M0 30MEYO0900L dgbMymnds
3930000 d30fM0 Y0y, 3000MY JEMME..
09JLOBY PsBYAbYOYM 3MBHMIIHBn BbsMyg-
0L d99dmnom AsgMoIMb o6 33bmMdMB byandgs-
Mymgo0b EoMM3330L MoMdsdY, 93Mgm Bmoy-
09 ,98IIHIM EMM3I30L", 367 893690y
oomMm3nmb bgmdn3Mymgds o goanbomb
d90930© 00ygbqdgmo Bnobo, My ©ooaqbL,
Mmad dgbMmymgdab moMgdymgds JBMM ENENS
300M9 D0sbo 3amdo yxmm dghog, dgbMymy-
00b 396y39(hH 00, 96 53 6300ENL oOEINM go-
gmnbomydnm, dbomMmyd dgndmgds @asdM7ybmL
3MbMHMaMmandgb®mn 8030000LMO6 TnamdMymn
3o006y39hnb dgbobgd dMmo3sMa390900bom-
300. 093M0 30boydMgm bTsMmd 3MBHMaJMHadab
3000 dboMggobs o J30Mahgbmosdy my-
939 9930MY09mM0s 30903 9Mmbgm bodgobdnm
309300, MM 33006 3mbHMagHgoL, My mydo
7600, 993m 0em3hgnbab Ebmodomn yofmym-
gnon dbsmyggdn. nbnbo, MmammE sbgmn, IG-
3gmgo0 3Mnsb. gb gobsbbze3zqdL dom Lodm-
Jomogm Lodommmnb dmgon 6ybOLELH, MMD

bgm8y3Mymo0900 Pbws 9gd3980905MIOMPIL
d933009000L gobbomazab. sMLYdMOL yodMmagn dn-
99%0, Mob godmE bgmdgzmyamgds o6 bogddnsbo
J09090s LabgMPY3MYWYOM oM EYOYIIONL
d9LobmYmgdmo dgodmgds nymb dscnno,
d9hgMgdymn ob boozm. 3608369mm3s600 8-
x33LEIL, 36 EOMYBbEIL MY sMo MomyMS©
3333mon dsthgMmosmymo o6 Bymon mamy-
0my0900. MmammE Babo, s80b dnmbBy3s dgyd-
mg0gmns 33Hmashymo 3MmaMmodymn 3MENo.
y0Momme dgndangdganns 60bobBsM gobnbo-
oMb o @odmmgMmodgb yzgms dgdmbgg-
35. 390bm30L ,bgm3zbyMo nbHgmagdho” (Al)
0gbg00s LogoMmm. To80bsl 30, My 9330060 3m-
bHMagmadnb 39079003900 o8 d0dsMmymgdom
donb - MmammME 36o - 36y dnznmmam ab
R3gdH0, MM 33086 3MbHMagHgoL 8870ds@ oM
3oohboom gb nbhgmgdho. ogMoogmo Mm3s-
mbodMaboo gobboggommgdnm Lonbhgmgbmo
©0bgxgLny 9.6. ,39ME-@mMM3900L" godmygby-
00b d9Lobg0. dyoman ABamMgdn oMmab MyHMmMDL-
399ddamo Aamg3zgdn demgzhgnbob oMLYOY
3Mmpmzmmdn. s3M03s®, J33Mgmmodnb 3Mon-
63nd3n nMm3zgzs. gb, gMomnb dbMag, 60dbo3L
3omob3930Lb mnomgymo d0mmgzhgnbalb doMmo-
0000 3MNb3N30yb, dogmod, dgmmyg dbMang, ab
ndm93s 3obmbngMom godmb3gym aMmm3g30b
BomAmM@anbolb d5bMmgdab gMmongmamodsdo.
0y o 3ob30maMEads 330060 Zowabyzgmo-
m3g0900, 9330860 3mbbHMagdHgdnb s3mnzoe3ng-
00bL L399HM0 dPENMYOMOE FoRIMOMIWYOS.”
0030000 9n3nbamgmob 3Mmgddgdn 330060
3MbhMog®Hadnb d9Loddbgmo, MmMAmMgdnz 69-
00Lb3ngM EMML ByHds S IBRMM SN
d9033m90s. d0bgozs® ndnbs, Mm3 gb goMm-
3309Boms® 9606500393900 g330500 3mMb-

OMagdHgo0b Y33 o v3hmBshndoMmgoym
0969000, ab obobogb 03 ®BoJHL, MM 330060

3mbhmaghgdn donmgdgbh dbmmmo 3madgmEn-
M 3NaMmygosb, my obnbo sbobsgzgb 60067L
MgommosL, oy MmgmMm dmJjdgqdgb byjmdg-
033Mgma  dboMggdnl d3300b60 3mbhMoghg-

12 Engage — Legal insight and analusis, (24 October 2017).
Hogan lovells Europe: Blockchain — How “smart” are
Smart Contracts? <https://www.engage.hoganlovells.
com/knowledgeservices/news/europe-blockchain-
how-smart-are-smart-contracts> [dmm §3comds: 25
doMm&n, 2022]

13 Maren K. Woebbeking* The Impact of Smart Contracts
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00b 3933 093Mo YBRMM MONY, 300M7
hmoognymn  bgmdgzmymadob o abobo
dgdmom@amgmads ndoom, MmM3 3mbhMogda-
00b 3MmENMyos dmnmbmab bobgmdgzmMymgdm
30MMmog00L godMmeob. dgmmyg dbMmog, g3300-
6o 3mbHMmogdhgonb hgdboznmo sMdodadbams
300300Mm0m d9LodmMydMMOgdL, s3dhMBshyMo
M300obdsMy00Eeb ©obyqgdymn nyMo@ny-
ms@ 3ebybmMzngmgodgmn bgmadgamymody-
00b sbMmymgded@yg. LEMMgE gL oMb F3300-
Bbyma 3mbHModhgoab o3¢hmbmans sMbydyMN
LagmMBBHMmagH™M LoTOMMNMNED, M3 LodMEM-
MO 00090L 3nmbzob: gobmgds My oMy d7y@En-
mgogmo bogmbhmagdhm Ladommab sodho-
300 @ M bommymgqdnb 606089 sdMAbLYdS
9L sa3haEny?

oby3g, Modabndg Lohyzom 30LoYOMMO
MabHNMYE000Y. goMEs bogmbhHMmodhm 33mn-
m7g0900bLs, MmMAgmms gobbmmzngmgdsE mMmo-
39 dbofmab byML, oMb d93mbzg3900, MMEoLLRB
3o06mbn 0:35mnbBnbgOL LobgmBngzMymydm
3MmMyJH0MgosL. 3gMdme, 0y bamdgsMmymy-
0o, MMIgMBISE ©oxwYdbgoymas 9330060
3mbhmagho, 996ywgds, dgbodmmms bLagnMmm
3obEaL g330009M0 3MbHMmsIHgonb gBIIHOL
d90moMybade 06g0Mngns, MMAI (Hgdbmanm-
300 3ob30meMmo o 3@mMm 390H0 MMZabndsEns
0mg0L 06emm3Agnbob g330060 3MbAHMIJHONL
3MbEIxrENsL. 9330060 3MbHMoghgodn oM dmo-
nbm3zb 3boMggdL 990053 g00L JnMa390sL
ImmMo3oMo3n0g00Lbm3nb. domn 8960b30 YJRMM
330Ny, oM bLogoMmydL 099E30L, oM 03039-
0L BNBNZYM saNML. MeE 999bnds dodgdznMmze-
mmosb 9330060 3mbhMmogdhnb 9983853900000,
mM03g dbomg sdLHJOL PIENMaL YHOMyob.
09906 godmadwnbomyg, oM oMLyOMOL 3608369-
mm3060 3969dHgd0b godmdmazgonlb ob gMmmdos-
6gmab gonggdmmonb Mobgn. bgendgddangman
B0650m8ogmonL Bysemmodnm, 9330060 3m-
bhMmodhn 06393L BoLBY bygmdmdbgmo mMmo-
39 9boMmob BMOLL. dnybgogem 0d0by, MMA

on Traditional Concepts of Contract Law <https://
www.jipitec.eu/issues/jipitec-10-1-2019/4880/
JIPITEC 10 1 2019 _106_Woebbeking> [6menm
§3comads: 25 om0, 2022]

14 Treichl, L., & Fritz, G. (February 5, 2018). What's
in a Smart Contract? <https://www.lexology.com/
library/detail.aspx?g=bac0889f-b321-444b-8227-
7d3a904a83d2 > [dbmm §3comds: 25 Bom@n, 2022]

9330000 3mbhMogdhgdob ebgMmaznb 3mb3oxs-
30o bym MedE960dg Benab Bab ngdbo dgdmmg-
00, 3m035609000 1339 ©onbygb dnbo ©by-
Mm330L 3MmEqLN.®

oMMan3N60LI I
aMe0dm0O 3MBNOMAJMIsNOL
80d(MY936369 bY3IMOITNOL
bb3u@Jbb3y CIMBIBA0N

omenm 3gmomedn demmdhgnbobs s gmbo-
a9fmo 3mbhmagHadnb godmynbgds domdg ogdhy-
Mo gobwo dbmgomb bb3oabbgs §39yobo-
30 o bbgoasbbzo oMgdn. dngbgmagza@ ndnby,
Mm0 0emmdhgnbdg MmEs 3LoxdMmdm, doMmomo-
o 303033M0 H9gb60336M0 dndammymgdno),
qb byaoz oM oMb vbY, MoEEeb 88 YbnzomyMma
Hh99bmmmmgnab godmygbgds Lb3ooLb3s -
3oL L39E0MNLHYOTs anbYygb o LogdomE
BoMmBoMhgoymonE dedmeags. dgbodsdnbo@. o0
H996mmmgnsb 0ygbgobLb oMo dbmemme d0dHL
bgghmMo, sMedgE 3ZgMdm mMmagabndoENgd03
ddhogmo Aogmmzbgb o8 Logdnobmdodn. sdnb
afmm-9Mo 80D9Bs© d9330dMNs o3sbobgmmm
0mmdhAgnbobs o bAsMd 3MBBHModhgdal o3-
6900, domn dydamodnb 3MnbEn3gd0n, bndsMmbon-
39 ©@o bobboMmbg. Mo MmJdo nbws, BeMydab go-
dmEEomyosd ohzgbs, MmA3 gb Hggbmmmgans
domoramsl BaMAshgdymns 93mbmangym bLog-
9056mMOsLMOb  Tndommydsdn, dogMod 0bog
R3gMHns, MMAI dmem 3gmomedo o3 bLobhgdob
093M0 Lb3zoabss bLygghmmMma nygbgodL. v8335MN
3MbmHMoghgonb Lodzomadnm nEHds Lb3oo-
bb3o HN30bL bLodsMmogdMnzn bgmdgzMymy-
0900, 8539MNM©, dobo godmygbgods domdy
0dhyomyMne ©adM3930L LgMmMadn. MoEaseb

©odM3930 3ghH-b653eM900© 85063 00D6LL bYg-
MmbL BoMIMoaqbL.

MmammE 30300, 9330000 3mbhMmaghadn
oemmgahgnd Hggdbmemmgnolb goMmgdg 3Maddngy-
o BoMAMYagbagmng. 9330860 3mbhMmogdho
oMol gogMymem  bygmdmbBgmomo, godmm-
3moomn bygdgzMmymgos mMm ob 3¢ dboMmgb

15 KOVALCHUK, D. (2020). BENEFITS OF SMART CON-
TRACT ADOPTION. Blaize.tech <https://blaize.tech/
article-type/smart-contracts-with-blockchain-how-it-
can-help-startups-be-more-cost-efficient/#What-Is-a-
Smart-Contract> [dmenm §3comas: 25 dom@n, 2022]
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dmMnbL. 3nMmbyomym dgLodg dboMmaglb, o0 d90-
0b3930d0 3MmgMmadym 53906¢L, dgndmans dgsb-
MYML o sMLMYMML sbgmo byandgzmymy-
0900L dmgngmma 3oMmods. 330000 3MBBHMmJ®H0
Lodyomydab ndmyg3s NbEMMTdENOL dodoMyds
o dgbMymgds ImbEaLb yboxwMmmbm gdom. To-
3oMNMoE, MmammE my/0s30b6 3Mmamsds: oy
©3dM397m0 3069obs 030Mnodn dmy3zs, 35006
LoEIBM393M TMmbm3zbo goobamns. bdsmd
3mbhMmogdHnb gedmygbgds dgmmzhgnbdn Lodyoe-
mg0sb ndmg3s o0 Hn30bL goobab 3mbBhMmaghn
©@3LbMYMEIL dEsT0sbMo YJMmngmmngdggdab
39M90dg, Moaob nbymmdszns JLogMmbm o
03hM3ahndaMmydymns. 3MbHMagdnb o3hHmas-
Hh0dognoom, A396 dgazndmns o30bobmom, oy
Mmmagmm dggdmns o3 ddmazm Hagdbmemmgnab
©39b33MML N MMZabndsENgdL.®

093M0  33mg30L Jggae 393609MY00L
Boboman sbobgmadb 9930LL 69bL, MMBObL do-
bg30003 nbnbo 380Md96, MM3 Logmebmab
©odM3930 093Ma@ FoaMmBhn3n o BnbsbLYME
0m03g00060 096900 @adM3gymn 3nMabomznb
©o bLoBomMmmMgoMN3zool doM®n30, Mowagob
b3smD 3MbHMaghn d0emmghAgnb Hagbmmmgn-
0b obdoMgonm Mm3000Mmb v330Mg0oL yzgms nd
©M3n096(hmob ©oze3d0Mydnm 3MmMOdob,
MoboE 04009 3806900 03901900 696.

3ob630b0mmm dobn godmygbgdnb dgdmbgg-
39000L 80%06396mbammos s My Mmgm Jg-
ydmos 0gnm3hgnbds 3nMEodnM ©o 0MNdO©
390995m0qbmb 3dM3939mMnbL doMmomao 3Mm-
39Lgd0 o 0nBHYL dMmEamgodn. edmygbgdab
0900b393900 9bgds LOEOdM3g3mM 3MD3560-
0b bom3dgmognm 13YbdEng0aL 3oydzmdgbgdob,
ob939, 3MM3509MYdMNS0, 370003M™Mg0Ms6 o
©3dM399™Mg0006 yMmmngmomdsb, Momsl P0-
$M09LY0EYdy AMAbAsmMydaab godmEwamyde,
0dMEyde 3MmEydhob mamgdymads ©s 0gJ-
06900 Lo®yd3zgmn ddBOMDY TMIbIoMmOMANL
IR0MmM oo 3MAG30600030L. bodmenmm Fado-
60 oMmob bofMmzgoolb dgdgnmgds, m3gMmadnyao
989JHIMMO0L  3eydymogbgds o ©IdM3YY-
mmob 3Mmongmomonb godmngMmgds.”

16 Lounds, M., (July, 2020) Blockchain and its Implica-
tions for the Insurance Industry. Munich RE. <https://
www.munichre.com/us-life/en/perspectives/under-
writing/blockchain-implications-insurance-industry.
html> [dmam §3omas: 25 oo, 2022]

17 Chang, C. D., Friedman, S. (2016). Blockchain in health

MHmamME3 9339 903603690, HMsNENIM,
LOEOBM393M nbEIYLAHMNS gyMmEBbMds Lobom
07900030mb  HMo6Bog3nob  TgbsbMmymadmo
09Lodg dbomMab AsMmm3olL, Mol 3MmMEgLL vbg-
mgob o od3znMmgobL. g330060 3mbHhMmaghom
oM 3Mab bogomm 5odnsbab AsMmggzs. 30M3zgm
Mngdn, 9L bgmb 36ymdL dy0do3amab 8ngf 8obo-
3gamoMmgdnb Mabinb 85030MY0sL o goddznm-
30mMmonbL gadmEob. 080bL gomzamabBnbgdnom,
Mmad 9330060 3mbhHMogdhgon nbobgds demzhig-
n6%g, mMngg dboMmgb dgndanns @anbobmb dg-
bymao HMSbBsGEN9dN; BgmMyE, nb 333900MOQ
Shdomgob  LohnzmMab ©o079do3900b; TgLody,
9L v93nMydL 3BM3939mb dETNbabiHMmognym
bofMmzgolL. dg9ao, 3MI3s60g0L dgndanom
d90030Mmb  3M9030900, godoMmOmb 03dMAL
Bogno; dgmmbyg, oME 3BDM3939ML o M3 dm-
0b0sMydgmb oM dgndanng ,a33MambL* bgmdg-
3M9madob nbgymmasEns, Maageb 3mmabydn
JbogMmmbme nbobgds 6em3zhgnbdy.e

d9Lo00dnbo damgzhgnbo sMab dmboEg0-
0o bMYIHM, MMIgmoE Lodyomgosb g3od-
mg3b 8939360 (HMobBoJEngdnL BoxMymO
603060 o gogednsmmo nbnbo 3mad3nyhamgodnlb
3obobnmadym Jbgmdn.® 6emgzhgnbab Bmo3e-
Mo LoMggogmn sMmab ab, MM ab sysmndydL
bomdsb dboMmggob dmMmab, MMImMgdoE sdno-
M9096 06gxzmMmTdE0sL. godnamydymn nbxymm-
00300 ©odoxmymaons, Mmammiz AobobyMmgdab
06 denmgzgdab gangddmmbymo Lo, dnbo Bo-
dmo 393dmgdgmans, Mog 9gbdomgds dmabds-
Mgdmydb dmMmob bomonb PBMY63gmMYymMaysb.
0bgymmMas3nnb AsBgmab d98w9ga, dobo dgE3mo
d99dmgdgmons yzgmos Aobobgmab dgz3amab go-
M9dg, M3, dbJ39, 30MY639MYyMaL JbogMmbm
HMob6dsg3090L IMIbAMYOMgOL dmMmAb.

and life insurance. Deloitte. <https://www2.deloitte.
com/us/en/pages/life-sciences-and-health-care/arti-
cles/blockchain-in-insurance.html> [domam §3maBs:
22 05635M0, 2022]

18 Kot, I., (1 December, 2020). Smart Contracts in In-
surance. Insurance Thought Leadership. <https://
www.insurancethoughtleadership.com/smart-con-
tracts-in-insurance/> [domam §3emds: 29 s3Momo,
2022]

19 Lounds, M., (July 2020). Blockchain and its Implica-
tions for the Insurance Industry, Munich RE. <https://
www.munichre.com/us-life/en/perspectives/under-
writing/blockchain-implications-insurance-industry.
html> [dmam §3omas: 29 s3Mognon, 2022]
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yzgmoxmaob gomzsmnbbobgdom 89330-
dmono 3mg30m, Mm3 b3sm@ 3MbbHModHgdn -
90393000 bLo3dom@ BoMBohgdymn Bod0FNY,
Mol 9930Mo0L @odM39nmalb boMmzgdbs @O
©mmbL, bmgmm Mo d99bgds 3MB3sb6nsb nbog
093Mo® ©OBImMNs bb3oobbze Lobob @odn-
Mnb30Myd0LYZeb, godmadnbomy ngowsb, MMA
bogd980 AsMmNS M YA3MME LOEIDMZGM
3M330600L Mb53dMMAgmM0, sMdgE 3MMmgMo-
do - 3ma3nyhaomymo smgmmaomdn, MHmIMOL
09039Mmd0nmsi3 bmMmEngmmgds  y3gmebsnmo
0mgd9g09. 01939, 90 H9Jbmmmagnob godmyg-
6900 domnab bognMmms gobscmagdab bobhgds-
do@, 39MdmE ©N3mmdgdmeb dndoMmmydsdon,
0d0L gomzamobbnbgdom, Mm3I demzhgnbo
d0MnEbo3b HMabBsgEngoLb 890mbIxds©N O
0900030 3d00, sd0hm3 domnsb dgboxgzgmabos
LyMHNRN3oHONL 06 bb3s Lgebdsbsmmgdnm
603009000 0ol 860099g060L Fgbobobuco.
0mmg3hgnbn o3mgbL byMmoxrnzohgoab goyom-
0900L o dboML 3g9ML LBs3MOL abhHmMmMng-
00b 9960b300.2° 0gMmM3hAgnbBy oBYdbgdyMO
ledger (h99dbmemmagngdalb dMszsmn 3MmamMods
o boamggogmn sMbyOMOL gobommgdobm3zal,
39Mdme, dmbBogzmob AsbsBgMgdN. 8300900-
760 Asbobgmgdn mabomgmdnm v30wydnyMm
©369LydYMYd90d0 gMmm-gMmo yzgmadg dMm-
00H93900 s 0dMEBsbss. bHyabhob Jymadab
©3dmBag0mn AsbobgMmab gondedwy, nmm-
ggmo AsbsbBgMma bgmono Pbo goedmbagb
LOBIYLAHOL YBDMPYO3gMbOYMRBS.

0900930, Mobm3znbog domdg Lonbdg-
Mabms gL LobHYdy, oMab EN3Mmmagdn s by-
MHoxnzshgdn. 0bg3g, MmammE Jgxobyodgodn,
LOHYIObHOL 3mdgdn s MBIYBgdsms bLo-
3990 890dmads 3onzqb o d9065bmb dgnm-
3A906%g. nB0b bog3zmeE, MMA3 boybmamb ©n3-
mmadnb godzgdn ©obgbgdymgdseb Jomomeab
Sbeob EodMBAYdY, oALOJIgdMadL Bbmeme
3ogmMymn ©ndmmdaob 0dymo 36o dngbm-
©mo. 90 9339 3900900. 2017 Bgeb MIT-05 on-
Bym 39MLELIMS3MYdYmMydabm3nb oMo,

20 Grather, W., Kolvenbach, S., Ruland, R., Schiitte, J.,
Torres, C., & Wendland, F. (2018). Blockchain for
Education: Lifelong Learning Passport. Reports of
the European Society for Socially Embedded Tech-
nologies: vol. 2, no. 10. <https://dl.eusset.eu/
handle/20.500.12015/3163> [dmem §3comBs: 29
s3fMngmn, 2022]

0mmgahgnbdn d9bsbymo @n3mmadgonb goEgads.
qb bgb PImab oE1d0sbgdL, BoMyanbmb
yomon ©ndmmadgon 3mdgbiongm ©odbogdno-
mgob, Lobyogns, MmIgmoa, LLIBYboMmE,
domnob bdnMno. 9g3Mgm39, Ladmzamgomgm bo-
706Mm096 0emghgnbob nd 3o(H9aMMNodY, MmM-
09m0@E 9oLBO3Mx0gML EOgbToMYOS OZdMY-
0900bL 303900d0. 39MdME, 53530 0gxbbIYdY,
Mmd 9330000 3mbHMoghob obdoMmgdnm go-
3390m0mgd0 o 3PMmLadn  od3Mmamadmab
0mg3hgnbdn o d9LbMYmEaL o3HMIsHM,
MmEaLOE doM3399™Mn 30MMOJON  S3TdYm-
ROMIOYMNS.  Fogomoma@, dobbo3mMgdgmb
dggdamns  dmbBo3zmMygo0bmzalb  odMEebydaL
0903969. M000MYP™M0 ©33™M7x00L obMymyg-
00 dg0dmgds 93MMTdHYMI©® ©OILHYMOIL
0mmgahgnbob 9330060 3mbBHMmagHgdom. yzgms
3359000 dgbMymgdnb 890w©793, sLBs3Y0-
m7gob 899dmmo goabs 3Mmaddhm hmzgbgdom

o bOgbhgob dngbnggdem 3Mgoahgdn. o0
3dnm dgndmgds dogmon 3gmbgdab Imbymds.”

©Jbd3ba

©ob3360L bobnm dga30dmas 30LoYOMMO
ommgdhgnbobs s gmbngMmn 3MbdHMagdHgdnb
dqLodmydMMOg0dg, Tom  v7E3OMYOMMOSLY
o LNBsMAHN39D9. bHHNsT0 P339 30LOYOMgM
- 0y oMab sMob denmgdhgnbn s gmbogMmon 3m-
bhMogdadn, MMM smab sbgma ybozemymo
o Mothmd PbmEgdgh dob dgmmbg nbyLE-
Mmoyma Myggzmmy3onb 6oBomb. ngn dsMmomsi
Mmd domdg 3bogomyMos mog30bo dgbod-
myomMmMmMog00m, 030L gom3zsmnbbnbydnm, MmMD
9oL 0g3L 32-g0xyMmnobn 390 3men, MmMIgmog
3MagdH03nma@ gdedmmMnibozb Mondg bobab 3o-
3969 3o3sbbadL, ME, Me3n0bmoza, 390
JLoBMObMYdeL LMozadMAL IMAbTaMmgdgmU,
07039 9930™M7g0gmans 030bL bodgobds, MM Mo-
3653 0L 3MA30HgMPo sgmmMamdny, don-
63 9MbgomobL ndnb dsbLbn, MM dmbab vMg3y,
qLyE dbmenme nd d90mbzg30d0, My 3MmaMo-
0oL oMLEMMOE 303930 B33MJOL.

21 Cedefio, J., (23 February, 2020). How Blockchain Could
Impact Education in 2020 and Beyond. Getting Smart.
<https://www.gettingsmart.com/2020/02/23/how-
blockchain-could-impact-education-in-2020-and-be-
yond/> [dmanm §3omds: 29 s3fMmagnon, 2022]
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bHodHNadn gobboeym dog3b LAsME 3Mb-
hMsghnb dbsMgms JumMgds 30M©0Ymydsb0,
LbAsmD 3MBBHMIJHL OEIdNL BnbadnMmmdgdn
- mx9mho © 99333M0, Lol LoYdsMNs Lo-
boomBym bymdg3Mmymgosbmob 80dsMmmgde-
do oy MmamM 30ygb900 gmbogMm 3mbhMoghlb
9 3b903m, MM 8o00 OO gobbb3ozw9ds
9MmM05690000b0306, Moaeb LHIbLIMOYWMS©
bgmdgzMmymads 0gds Bg3nMma o6 Bgmomm-
000 gmmdom, bmenm bdsMmcd) 3MBHMagdHadab
090mb3g30d0 9L bgds ggghmmbymML .

bgmdg3mymgdob ogdnb Bobodnmmogdo
030399, M3 bHsbsMOYm bymdgaMYmyodsdo,
09030 05063 0930 MomaE dobbbzezgdgdn, Mo-
©asb gmbogMmn 3mbHMagdHgon s 0emmghgnbo
596 80063 oM oMb nbymn Eobzgbomn Mmam-
M3 A3gmgomazn bHsbosmbyma bymdgsmy-
m3g0s, MPIE, M3bagzznm3gmns, dbsMmggda vJsil
bagnMmo 08 gobbbbzozgdom, MMA dom oM bgnm-
©9000) d00s35am0. Moz AzgymgdMnzn bgmadg-
3M3ya00b MmL, 8139, MMaMME 30300, MR-
MH0 oMb 3900359900 o 0§3g3(H0 016bIMdY,
bHObIMmMYma  bgmdgiMymgdalb dgdmb3zg-
3000 97300 9mns MmxgmANb 3ozgmgos, Mo-
Lo dmM3y39ds 394393M0. bdsmd 3MbHMagHgdabL
©Mmb 30 mxygMbo s 3J3a3dhn 9Mmndsbgmab
0068b390M0ng, Moasb bbgs dg8mbzg3e80 39M
dmbgds bygmdg3mMymaonb oydo.

ob939, 96 snb0dbML ob Gogwog, MmD
0000g30b yzgms hndob bgmdgimymgdob ©o-
09000 dgbodmgogma  denmdghgobob 099339
monm - gb ngbgos Labbab, BobynmoONL my
bbgs 6900b30gM0 HN30L bygmdgzMymyods, ©O
3090 0by, MMA dob oM obdnMmgds 8-
0003mnb AsMg3s, 963y 6900b30gMn HMSOBL-
30ob gobbmMmEngmyds dmbegds d9sdo3mab
3oM9dg, Mo3 @adohgonm 3migmmbb ngdbab
dboMabL. sbY39, 0BMZqds MM s i3nbabLYON,
30030MMIYMs©, 93MmM3ad0n, sbgs My aby, don-
63 99M0 3M3gmommdnm LaMmagdmmob gb hgd-
bmmmgns Lb3zoobbzs oMagdn, BogamNmy,
90b0 godmygbg0s bgds MmagmmE 0MoMEYdY-
mMmob 8n08sMmyx00dn, sbg3g gobsmmgdaby o
bbgoobbgs Abaezbo Hn3nb Logd990meb dnds-
M0190000. d9L00530bYE F9330d™MNS 301J300,
Mmad dobo AmbToMmgos sMob domnab gx399bhymMo
Mmmammz bobosdomomem, sbg3g gobsmegdab
Lobhgd90d0.

fhgdo odMom, dogmnob 3oMmgn 0gbgds, Lo-
Jommzggmmdsg Mmd  sbgmgmb  dmangmm
LoLbHYBsdn Bonbi3 smbndbymo Hgdbmaman.
LogMmm3zgmmadn domnob doMmmgdymn 0gbg-
00 3obo;myoobmseb Tndommgdedn, MoEEb
Mmogbol LHYIbHn LBSZMMOL ybmgmdn
©o Asdmogd3b ndoymo admmdo. A3zgbo J39-
yobs nmbmab dob omoomgosl, Mol ©ads®hg-
0000 @MMLY O baMzgdmobos ©o303d0MYdY-
oo, bmenm oy dmbEgds denmghgnbobs o
bAsM 3MbHMoghgonb 89839monm o30b -
M9aymnmgos. 30806 Labhgds yzgmbonm 0b-
gmMmIoEnob  o3hMAshyMo  dMababMngnodl.
200030MMmymo, O0mmdhgnbmob Todommygds-
do oyEnmMydgmns 30bLgbmm gmgMmoydn, Mm-
99m0E3 Y3gmedy 3bmonm  3M03hm3smyhob
00199mdns. dgoMmgonm doMmbnzo MMI o3-
bbb, gmnMmoydn gb oMmab Moo 3MmamMadymo
3mothaymmds, MmAgmab gohgbos P303dnMm-
©90s 0enmgdhgnb Hgdbmemagngdl, MmBgmogs
LodyoMygodsb odmy3b @g39MmM3gMgdL dgd-
0606 o gobogznmemmb ©yEgbdHMemndydxmOn
303mMN3s(30900.

390manboMmg 999006, 3309MmMO, Mma dg-
bodms bMYMOsE 0EgaMyMn oM aymb gb
obaman Hggdbmmmany, Moasb donbl 3MmgMmo-
000 o 30Mm98ah039M dMaMMNMadYe Eodm3n-
90790, M3 oM gadmMmaizbozb Mondg Hndab
09300MaAsL, mMydze yzgmaebonmn Mabzn LhHo-

boomBym bgmdg3mymadobmeb dgafmgdom
00063 09930M707MN0.
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ABSTRACT

When we talk about blockchain and smart contracts, it is necessary
to consider the parties participating in them, their rights and obligations,
as well as the prerequisites for concluding a smart contract, namely, of-
fer and acceptance. We also have to understand how it is used in differ-
ent fields of law.

As we are aware, blockchain is considered as the fourth generation
industrial revolution. Its creation is related to a person named Sabo, it
is still unknown who he was - it means that we do not have exact in-
formation, whether it was one person who created blockchain - part of
the fourth industrial revolution or a group of people. At the same time,
let's define the meaning of the contract in general, we can formulate the
definition of the agreement (contract) as follows, the agreement (con-
tract) is a deal concluded by two parties, which must have legal conse-
quences, i.e. the parties participating in it have rights and obligations.
It should also be noted, that thousands of years have passed since the
first contracts were signed, however, the most significant change in the
development of contracts occurred during the last century.

The article will discuss all the issues and problems that are very
important in relation to this topic. The role of offer and acceptance in
blockchain and smart contracts and how it differs from the usual stan-
dard contract will be described, we will also talk about the parties of the
smart contract and how we can use it in different fields of law.

Salome Tezelashvili
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ohodo dbbgommodg

Lsdsmongmols om9@mmon, 930m30lb 16039MbLoGEIG0L Lsdsmonanols
b>d93609Mmm 33am93000 06LBE0ENANL d93609M-015650dMmdgann

bLA3306dM LOMI3IBN: 0El6EYMMONL 3MaBNARENY, beszEmMmm
IBMY0J00, 3mMsmyMo YBEIogd0

JobOMAJN0

d9m39 LaY3nbaL gMm-gMmmn JNnEgbo sMggmemanymi smdmhg-
6o, MMTgMBE oMo dbmenme AbmBMamML v30gd07yM0 BMYxonLy ©o
LaNb@FMMTSENM LOTPYIMGOMY YPMOEMgOs dnndyMm, sMd3gE bob-
3Mmdmagn LodsMmmmadMmagzn Eo3nb bogobo gobs, ,8330oM0 dM3nb
3Magbnmgdnb” bobgmbmegdom oMol 3bmdama. gMmogbnmgdab dg-
Lobgd vMOBYM0 nym 36MdoN, docn 893360L EMMOEb dgm3g Loy-
39600 870 bobg00007, 300 sdMAgBed@Y. 3Mogbnmadn 36nzomyMas
9600, bynoms s dnbssMbNo. gdMogmn basgzhmMmMm JRMYdSM
3006mbaadmmods bogMmom LodoMmmomb 9xi3ydbgds, MMM gobds-
3mmoOsdn 3oL ogdoths 3MbHNBgbHIMn bodoMmomeob gmydgbhgdng.
dmMamyMn 1309060 LodzhmMmm 3obmbIn 89300 1981 Bgmb. Beng-
00L gobdozmmodsdn, nbMsgmab basghmMmm PBMYd00L 3obmbo goM-
3399mBomo@ 3obbbzezgdmes 0b6gmnbyMo sbsmanbegeb. nbMms-
9mob 1%9609b0 LOLOTIMOMML FoebBY39HNMYded NN Bozmgbo
0mobnby LoO3HMMM JRMYOSMS 3obMBTYOMMADY, bodgasbdom
390Mm339000 MMNaNbommonb 3MBEIBENS o dmMemyMmn i3Myo9-
00, 3mnBoymo BmMBnL sMAJ3060 o NEgBHYMMONL 3MgdARBEN..
LoLOTIMMNEMMA Foaby3zghomgds dnomm 0d dg3609Mab LoboMgnd-
mmE, MMIgmdsg 3Mozomo Bgmo obsmzs gMm-gMon gmogbamab
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017 boogdHmmm 73am909000b 306MbOMmMAnm 9b od3909amny. *

boogdmmm 33amgdnb 90% RyMMvb sMob o303d0M7g07Mn, oMmAgboann 10% vb939

dgndangos nymb 860d369amm3zs60. s0b0ndbgemn 10% oMol droit moral. s3dmMn bsMm3zxdmmIb JRmgdnm
30030 b6 8nb bobganb, s3dHMMMOLY o boBsMIMYOL. JBRMYOs 1106 bEI3L

byo099dHL. 0b oMnb N30, 3063yMmRgan o 3067b0dM3Mgann. **

ddbada@®0

0330aM0 Bm30Lb gMmogbnamgdn dzgmo 9o-
Moymn 3567L3M03MHgd0s, MMIgmaiE Ba3m3bns
390Mob0ab godmg3z00xmyddn, 0ggnb Josdbm-
dn. 3gMmagbomgdn 30M39mo 1950-006 Bmgddn
ddmohnbgb 3ndMmobob ,300mg300en N4-do”
Mmdgmdog  bb3osobbzs gMogbomob 15000
xM3d9b®mn ngbs 6odm3zbn!

3Mogbnmydnb dgbobgd sMoxgmo nym 3bm-
onmn, domn 8998600 @MmMnEsb gmEg LoY3Y-

* Justice Oliver Wendell Holmes, Jr. Nimmer, D.,
(2001). HOUSTON LAW REVIEW, COPYRIGHT IN THE
DEAD SEA SCROLLS AUTHORSHIP AND ORIGINALI-
TY, 7.

*k STEWART, S. M., (1989). INTERNATIONAL COPYRIGHT
AND NEIGHBORING RIGHTS, Butterworths 2d ed. 58.

1 07706 PESObML ByMEMOYOBY, 3330sMmo Bmanl
dobommomo 1947-1956 §emgodn, 800-Bg dgdo0
1d3gamgbo  8sb69L3M03Go  smdmohnbgl godmgse-
09ymg0dn. obnbo dgoEe3byb GxguLEJOL dodmO-
ol y3gmo §0ogbosb, goms gmoobs (gbongmals
00860); obsmhgbn BsbyLiMn3@gdn Homdmocgy-
b6bgb d3gm, sMmsdndmoyMm goMmsym &adLbBgol:
53M3M0Bg0Ls s BLY3EMI308MEBIOL. BYIgE0S
0dolb ngdds, Mmad gmogbomydo ndmg3zs 3oMmsdnm
933033097056 09snBAoL  3MBLMmmMOosEnobY
5 JMmobGnsbmodal gohgbol 3gMmomeanl dgbobgd s
3oboz30Mmo o sfol, Mm3d obobo dgmEg Loygybol
gfhon-gho y3gmstg 8603367mmm356 sggmenmaon-
16 smdmhgboe no3mgds. Birnhack, D. M. (2001).
The Dead Sea Scrolls Case: Who is an Author, European
Intellectual Property Review Case Comment, Sweet
and Maxwell Limited and Contributors, 1. Birnhack, D.
M. (2001). The Dead Sea Scrolls Case — Translation, 3.

60bL dy0 bobgdsd®Y, B0 0dMAZbSA®Y. sNSLM-
0000 @¥MygdgbhL smdmbogzmym ngMybomnddo
(08bsbd@ nmMmEsB0L NyMabNgENsL 9939007-
doMgdmEs)  0mMEsbngmgdal  gosbyzgho-
™y000 LBZWMMOEY 333 33Mms dgnMmyg Log-
MovdmMmabm anx0, MMIgmmnsz 9303m%0M0
B30mas 3gmbom sMggmmmanym dobomyddy.
0mda3bm Bgamb, 9J3b®Nnebn MAnb MmMDL,
0bMagdy sdMbozmgm ngmybamadn somm,
9399900 8om0 3MBOHMMEMOL J390 FOI30WS O
©ondM7bs dzgmon, Mm3xrgmgmab bLabgmbmeg-
00. 1967 BEnEob gMogbomms 33mg30b sbgmo
3mann@ngs obmagmab bodzgmgms LodbsbyMm-
003 gobogMmdm. 333x8L Zowobyzghomo 3gm-
By, 9Me30bmM30L B0gEe 3Magbnagdab Bobzgnb
9809, L3bsd 33MY30L MBENMYM 89I3I-
0L oM godmog39y6900696.2

3Mogbngmms My3mbLhMyJEnob bgmaddmas-
Bgmo ©onbndbs 3sMmzamonb Pbngzgmbodg-
Hob 3Mmxygbmmo smb bHMYabgmn, 30M3zgmo
033™930M0, Mm3gmoE Asgmom i3Mogdnbhagdab
9mo gMmogbomo 9933Ma30.3 09gnb godmd3e-

2 Nimmer, D., (2001). HOUSTON LAW REVIEW, COPY-
RIGHT IN THE DEAD SEA SCROLLS AUTHORSHIP AND
ORIGINALITY, 54, 55, 56.

3 3oM3oMnl P6033MLNEGIGNL 3hmxzgbmmo LEGMYa-
Bgamo smbndbo3s: ,,gL agMegbnmydn PbnsmMHNMos
9600, LEAoMoOMS o Fnbssmbno. gbmodMn3n o
0gmmmannmo sbsgmabol godmygbydoo, mMmogo-
Boamo &gLE0 omsMomMIdnmMOS, Mmamms 3ndms-
6oL Lad@ol ghmo-ghomo semanmo Bsdmman. gJ3bo
BMogdgb®n gMmomo odmgzs osbenmgdno 130
LSMogmbal 3m33mbo&nm &aduBL, Mmdgmog bo-
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m dgbodyl. GadLAL Lafyobo bahomo LMnmosc
830s.“ Nimmer, D., (2001). HOUSTON LAW REVIEW,
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AND ORIGINALITY, 58.
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WHO IS AN AUTHOR, European Intellectual Property
Review Case Comment, Sweet and Maxwell Limited
and Contributors, 3.

dgLobgd. MYIEY, 3MMbymds 833M930MTd 3o-
39Mad, 690oMmm3nb goMydy dodmog39ybo nb The
Qumran Chronicles-80. obfMsgmob bodzgmgms
mmaabmb AomMg30b dg9aaw, 306 dgohgms 890-
©3Ma3n HnMaz0M9ds o OMEndn dmoboa.

1990-006 Bgosdy 3Magbnagdab 50 3Mm-
396019 bo3myon 3edmg3gybes. 3o9MYJ39969-
09mon ,,00mMab 306mbydab” gMmogbnman gobmo-
3bgdyma  oym SMIMLOZWgm  09MYLandab
Mm3xzgmgmab dyv930dn, dobo @mBHMgdn JLo-
xRMnbmgdnlb d0d6nm 0bobgdmos dbmxmon-
mb bb3oabbgs s@aNmMLL, dom dmMab, owon-
gmmb0ob 306hnbaghmbab dndmommgzadn. 1991
Bgmb 000MNMmMY300 gobogbows, MMI v3009-
dngfmo 6M9q00bom30L bygdobobzoman ybo
godbomaym gm@mabmgdn. mmbo smgymo
Banab gobdogzmmosdn, 3sbomgodg Imbm3manon-
700 630m0s smadxmmgdEs 00 953609M700L,
MmIgmmoE oMmJgmemmanym bogobdymdg o-
33900 oM gmboo. 39M3gm 8964LAs, dndMNy-
Mo omMJgmemmannb dndmbogznb Mgoodhmmay’
©@o dmbm3maenoymon B3manb godmmAgymads
9mbB06o0MI Y3909, 3odmbEs 60gbo ,033oM0
dm30b gMmogbomgon - xogbodomgb boboo”,
900968560Ls ©o MMONBLMBAL MyEodhmmm-
000. godmEgds 09030300 3Magbomms sbmodom
xMogdgbHnb m@mbL, 60gbb 3gmbos d564LabL
obgmagna ,d9bogamn gadmaEgdmalb Togm,
Mo 6039 obsmmn, dom dmMmob ghmo godon-
gmymo Hg9LbHL sbenn, JodMmbob Bgdsmmzn-
Lo o dnbo bobgmab Fomomyoab gomgdy.t

6 Nimmer, D., (2001). HOUSTON LAW REVIEW, COPY-
RIGHT IN THE DEAD SEA SCROLLS AUTHORSHIP AND
ORIGINALITY, 68.

7 000moyMo sthggmanmannl LaBmMasEMIdS
(,BAS") omndbgdymo 83aMmgdym 3BsBGIdd0,
Mmdgmoi godmEgdws d0dmanmo sthggmenmanol
908mbom3sl  (“BAR”). ol bobgzem dogmombby
03® 03000633mL 59MNN3650s BbmamMoml dg3M
939ys65dn, 3o dmMols nbfMsgemdo. Birnhack, D. M.
(2001). The Dead Sea Scrolls Case — Translation, 2, 4.

8 1980-0060  §Hangdal  dmemesb, o3 ghoo
a30mnb3nfMmgds o ymxyzoms namMm  3H3939,
300M] aMmogbomoms bymdobofacemdmodolsy o
0000 godmgdnl eshgomydol dmdmomods. 1988
famb gMmogbomgdal 33emg30L vdnbal@mosnad,
obMmogmol  Lod3zgmgos mMasbmd  sofhym
d90LHo3emgm 333 g35MmS MamEgbmdnl gobMmes.
1992 famobom3ol xgnx3do mmImEEssnty dg@o
0g3bogo  dgomes. 1991 faamb  dndemonmo
sthdgmmmannls babmagsemgdal ngm godmg3zgybos
3maddon@yfmmo  ggbgmoMmydynma  39MLos o
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1992 Banob 0nob30MmA3n JodmMmbBAs dgoobo
bamhAgmo  ngMmybogndolb bogomogm bobods-
Mogmmdn, dmombmgs d969L0bs S MYEOJHmM-
M900LamM30b godnxyMmymn gMmogbomab hgdbhab
3903390 60gb0bL gogMmEgmgonb s3Mdomas o
bav3HMMM JRMY05d0b aMM3930m dny9gbg0y-
™0 90060L 960DMOYMY0s.° o6 089sdaMaAms
dgomgymn mbobdngdnb godmygbgdob oo-
mOdY LOOMEMMM osby3zaHneadob dnmyds-
09. 1992 Beob myogM3omdn dMmbodsMmmab
d90mMyyMn gooby3zghnmgdnm dm3sbybggdL
d93Mdomam 60gbnb godmEgds ob gogMmEgmgods
nbMogmdn o oL GWoMamgdL goMgm. Mmg-
00m0 o3Mdoa3nb godmyqbgdedwy, 60gbab o-
sbgmgoom 200-300 93d%933maMmo nynIOMEOY
7090h9bo d99Mmgoxm dHo®Haddn, bodn 93d9-
93moMn gonynws nbMogedo.

LabodsMNEMA 1993 Bennb doMBHTn SEEN-
B, MM onMmmzo 3Mmagbmm Jodmmbab 3obm-
6o gomzamnbBnbgdymn Loszhmmm ymy-
0900 ©@o dmmbm3zbab d9LodSTNLIE dv3MddMy
60gbob 00 gmMmdom godmEgds. dmM3sbybgygdL
039350 dmbaMmAgmabam3znb 100,000 NIS (nb-
Mogmob gMm36gmo Zomyho-sbomoa 8g39mo)
3oobo: 9ggmab 20,000 306mbom o©agbnmo
BoMoenab 365dMOYMYdnb boboo, 80,000 dnygbg-
0o dmMemymn B0sbobmM30L. 38sLbmMb, Jom
©o930bMam 3MmMxRgbmMab sE3m3shms Ama-
LoabyMadob LoxksbymMob gowobws 50,000 NIS-
0b mE9bmdno. Lsbsdsmmmmad senaMs gMmo
dbMmong, Jodmmbab LoosghmmMm JxRWyds odnag-
My Hgqdbdg, dgmmg dbMmng, bobgmab domo-
09000L gomgdg Hggbhob godmgzgybgdom dmMs-

@yM0o IBYO0b EoMM3g30."°

3Mogbomms xz3mEMdal mMEmdnsbo godmagds.
Nimmer, D., (2001). HOUSTON LAW REVIEW, COPY-
RIGHT IN THE DEAD SEA SCROLLS AUTHORSHIP AND
ORIGINALITY, 66,67.

9 qb, My ogdds by, 3oMmsdnmn coMmgdsbns.
0maEs, oMoyl 3obmbAydMmdSda ,copyright”
0005M3a8bg0s g3Mm3yem LEomdn, Mmagmms “au-
thor’s right”. Birnhack, D. M. (2001). The Dead Sea
Scrolls Case — Translation, 4.

1993 famol dom@&do gl nym ssbenmgdoo 36,000
538 commofn. $1=2.764 NIS.

10 Birnhack, D. M. (2001). The Dead Sea Scrolls Case —

Translation, 5.

0©3603MHMB0L 3MIBITBBNI:
JdtmOL NbMIACIOL
d06MB63@J6MMMdI J3dmNO3IT0
bLATACOICDOL 3bLBA3LO?

LabOBMMNEME EosEEaNBs, MMA LodsMmmo-

mEsMM39g3s dmbo 0dgMngnb d79Mmgo M
dhoH080, mdEs gowabyzghnmgds nbMagmab
3906mb3admmonl bLoxydzgmdg doomm, Mo-
©3ob godmnygbs 0abHyMmdob 3MadydxzEns
(The presumption of identity of the laws) ,ba30-
Mmob3nmm H3039073m™Mg00b sMMLYOMONL d90-
mb3g3000, 3obmbn ygbmym o0yMobondEnsdo
030399, M3 LobodsMmmmm 433y60b 30b6mbA“M
33bmgMmo bLodommmob godmygbgds o sMab
hmogznomymo Logdg. abMogaab LogMmmodm-
Mobm 3gMmdm bLodoMmamn, 863mMM-389Mn3Ymo
badommmab gozmgbom, ygbm 3obmbBI@YO-
mMmOosb gobnbomogb Gogdhom o oM MmgmM3
badsmab Lognmbb. N30Me7EYds, MMBT dEZN-
mmOoMmngn dmbodoMmomyg oM 03bmob ysbmym
LadoMMOMUL, s30¢M8 dnbo dnbssmbo Ah30E©YI-
0o dbofMgoms dngMm. MmEs ygbm 3obmbn Mondy
80%9%0m MAgOs 3YbLBgMN (oydh30390gMN),
babodsmmemm dndsmmo3b nyMooym GngEo-
oL, MM3 ab sEgnEMOMn3n 306mMbIEydMMbNL
0©9bMHM0s.2 dmbodsmmmg EmMmbgMbL of Bo-
MYanbgb sMobsnmn dh3n3gd0mMads 883-b Lo-
dommmab dgbobgo, 3obmbms 933035m9bHMdNL
3Mnb3n3vy @oymEbmdnm godmanygbs abMag-

11 LoLoBsmMMMAE sMbndbs: ,,y33ms MSbEAEYOS I3
16 dmfabngegl omm3g3ol sgomal, 567
07000 3@ s@J00bL 396mbals dnbye300. No-
3m9, gL 306Mba 3 SMOL EOESLENMIOYMN.” Labs-
dofongm sgycemm 35JBL, MmA §oagbgdo gongbo-
365 obfMmogmdn. 88gbs, goyn330nl bofomo o3
J39Ysbsdni gobbmMngmeos. d7b6gbols A3367300Ls
s HomBmeggbomo 8@303901MmMId7000050 godm-
0conbomy gonmzzs, MmA Hogbolb Lodo gabgd3momo
BAS-0s 8979860365 030006379ema0L abfMmogemdn. Go-
Mooy 37330000 39370 S goabs dmbes
09009 9@o®0dn, omdgs Lobsdsmoremmad
BAS-0l dngf godoxzmymo adu@olb abmogmdo go-
81603060, Lo3dsMabo hsmzoms Moms Jodmmbal
LoS3BMMM PYBRMIONL NbMsgmMIn ESMM3]3d EIJE-
8000, 99Lo0580bo, gl dnnhbos abfsgmals 3obm-
bob 3o8mygbgdol Logydamocsy. Birnhack, D. M.
(2001). The Dead Sea Scrolls Case — Translation, 6.

12 Birnhack, D. M. (2001), THE DEAD SEA SCROLLS CASE:
WHO IS AN AUTHOR, European Intellectual Property
Review Case Comment, Sweet and Maxwell Limited
and Contributors, 8.
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0ob 3obmMbBIgdMMOL. 356 0bndbo, MMO nEY-
Bhymmoab 3MyBYdxEnnb godmygbgds oM aoym
3309309, M6 MM03g 306mb0 (589M03PmM0
90M57mn) 063mabyMo LdBsMMNMNEIL NMYOS
Lomo39L. dnybgwogo 0dnby, MME nbMogmob
Lad3zHMMM JBRWMYd500bL 306Mmba 00 EMmabom-
30b domomoig 9xdbgomms 0Madobymob 1911
B6anab bosgHmmm JBMgoMS 39HL, 839M3gmo
Loadommomn Easbamgdnm 200 Banob Zobds-
3emmoOsdn 30bo gogmgbab 4393 o IMJEgmo.”

90Mogmn  AmbodomMmEggdn  BDMZOOE
036mMd96 y3bmyMm 306mMOBL, dnMoms@a nbamn-
LYM o 839M0N3Y 336MBBEYdMMALL. dMbe-
doMmmMymom3nb  bgadobobzmmadns  dndmO-
mm93900 dooMn JebmyMma dsbomoms o
LoboToMMNEM 3MddHn3n0). AMbLTsMOMY EMM-
69M0o ©o30L goabyzgdmnbab godmaygbs Lodn
o09M0ozyan Lagdg™ 0gn sbY39 B30HNMIOES ©338-

13 3oLom35emalHnbydgmos abMsgmol  LoszEmmm
YRBRMYO700L  306mMbIIdMMdNL  Nbo3smyMo  go-
630000M70s. JoMsyama Lodstomgdmonzn LobEgds
981dbgds  Loghoym  Lodstmomb, Hmgdal gobds-
3emmd530 Asb 8785 3MbBNbgbENMO Lydstameals
9em396@3003. LML LoszEmMm HBRMIdJONL
306mMb3ydmmds  ogmwndbs oo dMo@sbgonl
1911 Hemab Losz@mm YBMJ0700L 396MBLY o Lo-
53@MMm YBMYOs0S dgLobgd gobsmanmgosl, Mma-
7003 33dmaygbgdmes 35emaLidnbsdn 1924 {amb,
1948 Homogosb 3o nbMsgmal 3obmbal Bofoma gobeos.
OmMomyMo PBMIOJO0 3JBL ©ogds@&s 1981 Hamb.
1999 famb mModgbndy 960d367emMmM3560 (33¢MmOMY-
0o gobbmMmngmes 306mbadn TRIPS-ab (80sbbag0ds
06GmadGIemyMo Lazgnmydol YBMIOJONL 303-
MmMOsLosb ©339380M70mMa sb3gdEJ00l FgLobgo)
Gmmbm3bscs dgLslymadmosco. LaszEmmm N3ng-
0900l dgLsbgd nbMsgmal gobsmanmyodnl 4 a(1) bo-
oo o0agbU, ,,03&mML YBMIds oJ3L dsdmaygbmls
0o30b0 Labgamo Gab 6s8YIg35MBg, Tnmadymo §a-
Lo s BMMTno.” Hangdal gobdszemmdsdn, nbifs-
9ol LdszEmMMm NBMIdJIO0L 396Mbn goMm3zgnmho-
M 3obLbze3IdMES NbamalnMo SbagnmManlivgsb.
Birnhack, D. M. (2001), THE DEAD SEA SCROLLS CASE:
WHO IS AN AUTHOR, European Intellectual Property
Review Case Comment,Sweet and Maxwell Limited and
Contributors, 7. Wilkof, N., (2001). COPYRIGHT, MORAL
RIGHTS AND THE CHOICE OF LAW: WHERE DID THE
DEAD SEA SCROLLS COURT GO WRONG? HOUSTON
LAW REVIEW, 465.

14 0s00 dmMmob 1991 Hamob Logdg Feist Publications v.
Rural Telephone Service Co, Loz Lobsdsorgnmd
Labgmgoal 860569M0 dgomeno dga)bol nb@g-
mad&nomymo H3momo domnsb dnbndsmnyMmoce
d00hb0os, 080bom3al, Mmd Loszmbm PBMIdAL
05333000 gLoMalxdMy. sEadnmMmMOMn30 La@ymoxrm-

ob HMdgHa®L Nimmer basgzhmMm YRgdgdbL
dgbobgo, abamabym bLoozhmmm PRMMydgo0L
HMdgddhodL Copinger. 3my30b60en 3og35Mn0g00,
ambodommnmnb 3MmEBbNL Eodo®mgdnmo Bysmmb
©9dmbLhMnMYds JBMM nym, 30MY JEbmymo
badaMmmnmnb godmygbgde.®

9m3obybgqdn 960600mBY390M©O96 Logdg-
30 0©96hyMmonb 3My0dxz3nnbs o nbMagmab
3906mbab godmygbqdasb, 83303900696, MMI Jo-
06MmbB3s oM ooagnbs bLadsmmamoomm3g3nb
3030l 306mb0n, ,00330hog, 396 oh 8808303
0098900, hmdogdng fohdmoeggbeo LohhAgQNL
bo®ydzgel.” 8964LAs, dndMNyMo sMggmanman-
0b LOOMZOOMYOD O MYEIJHMMYdTs gosbohn-
3M9L goabyzgdmnegds. nbobn sbndbo3wO96,
Mmd Jodmmbab 3xumydgdab dgmobzs oM dma-
booMs nbMagmdn. d5Lo0s30LYE, AL oM JMbEo
bafmAgmab omd3zmob Loxwydzgmn abMogmob
3906mbB3admmonL dnbyznm, oM sMbyOMOEY
39Mgdmgdgdn goMmogmn 3obmbab godmboyg-
690mMo@. domn dmbadMYdNm, gMogbnenb go-
dogszmo Lbgo sMo®IMmo aym My oMy, sMLYdY-
oo 636sMIMgonb My3mbLbdhmydns. Hajdbdab
M93mbLAHMIYI300L  ©OE3d  B0ObL  ©YgbgdEs
093609Ma 330M9390L, 860990 gMm sadn-
6L LO3yMMxO0L JBMYOSL ,90Msgmn bagmbab

bm 3mad3s600L smMBsLYPmgdamMo byemaddmasbymo
839005§y33@ L dggabsl bonizgogbm AmbsEgdoms dsbY-
00 LOBIMIBMbM FbMOSMN. EgBIMmYMs dxdn-
053730790 3odm300b3900L dgdga, ngn sbengdyMo
s 0bm3s30nMmo gbnom sb6sHomadl Labmgsomgdy-
oL, Mmool 3MB3s6nal HomAmydnm bmdsM-
do 1bs 0gbsL dgy3sbomon. o eMmlb N;MAmMol
33mM339L 330M700l s60sbnBsgnal d0bBbom, g@e-
oy ynmoemadsl ogast 3s@mmbndngsl, gxsn-
Lbooy ofgMmom g39MadLy o LB3d shomMenbs-
oy 3m3006530790L, MabsE Bobn Hnbsdmmdggdn
sMobimeogl 8390190000676. dggaace, dgddbogmo Lo-
&amgxmbm §ogbn, Gobozy dgroLydom, ,byenm-
36700l 65HoMAMYd0s”. 0dlLobnmadl oy ohs ab
LoS3BMMM PYBRMIOJO00 Es3E35L? Imbsdsmamaoal
890059yYy33&0mydom, doybgszse ndabs, Mmd Lo-
&ymgxmbm §ogbo dgbodemms dgnEe3wal LoszEm-
Mm PBg07000m sEYm dsbomsls (dsg, §nbsbin-
AY3omdsls s yznomgm xyMmEmydl), Mmas Lagddy
96905 36056M ngmM 339M oL, Asolibg Losz@mm
1BMy0700 sM gdo3mEgmeyds. Nimmer, D., (2001).
HOUSTON LAW REVIEW, COPYRIGHT IN THE DEAD
SEA SCROLLS AUTHORSHIP AND ORIGINALITY, 20.

15 Birnhack, D. M. (2001), THE DEAD SEA SCROLLS CASE:
WHO IS AN AUTHOR, European Intellectual Property
Review Case Comment,Sweet and Maxwell Limited
and Contributors, 9.
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3omaymymo 8993300MgMonL bobomdy.” dom
909M H9gbdHob gedmg3aybgds d99LdS350MDY
20936090 3m6396(3000* o LOMZxdMMOEY
(33001, MHMamMME 350030309, 89LMYMydYMN
d006Mmb0ob 6og7mnbb3g30 M06bIMdN. godna-
Myan dobams M350 Jodmmbab dngM nym go-
3ME9modymo 933mg3smms dmmab. sbg MmO,
boabgmab goMydg godmdszgybgdnm dnbo dmMmeo-
M0 JBWYo0b EsMMz93s oM IMTbEaMa. Lo-
AhozoMdn v3H303900696, MMA dom oM Bnyygby-
000 3mad3gbLbognab dmmbmzbab dgbodsdnbo
dohgmnseymo H0060, s3m3shnb Im3bobymyg-
00by o dmMmomyMmo Bn3babM30L 3nLbMYdY-
™m0 0106bo 30 goodoMdgomMa dnohbom.®
dm30LybggdL goshbom d3030m 3MYH9bBNY
033ma3ommoy  bagmmoedmmabm  339330LsM30L
006099030 ,,0mbm3mmaob” godm, MoE 093M
093609ML ydmos bgmb FggbBogzmom gMag-
Boggdn. 60gbnb godmEgded 30,0000 B3momo
dgnhobo gMmogbnmms 3393080 o dbmemme
30 3B LMY dMLYOYMO BMBMIMENL.* v

16 Birnhack, D. M. (2001). The Dead Sea Scrolls Case —
Translation, 5, 6.

17 Lobodsmoemma gobogbogs: ,,d36dbo Hamgdal gob-
093cmm0osdn BAR-0b 393069 o§omdmgd s wo-
7067079 s 3mmydngnm 35935600L, Moms gogblibs
B gnmogbnmydnbscdn §3comds bgdobdngmo
306 7MgLgdmMo  3330m]39Molocn3nl. dob om-
60365, Mm3 030 37MaM70S Y33y 08 sd30560L
LoJgmL, 3063 oMby "33emg30000 J3oMGgmal”
domds. dgbgLds sbgon Md shams Fogbals dgbo-
3o0edon: M 0dds bs, H336 sBMNM356707-
mo P6s 30YyMmo 019303 JOYMO 383n5bJd0m,
MmImg0ds3 Mo3056mn 3Mmmygbonmoa bmsmygds
007dm363L A3360 Loghorm Hombnmoal 83 ghon dg-
ba30m, 8390f335@0 bofomadol smeEaabols o
859033ML. gL 580367900, SMd BbMEMME M30s-
©301mMbn, sMydge smaol dMfHynbzsmg gdLu3g-
M&J003 9Mnsb. 3gmombnbeabngmom 930070056
Logdnlb oMy B60PsbLL. s3olbom3zal 3s@0n30
1600 33300 dom. 03By, LNLBoyals s LnbasMmdal
850m — 3o00 PMyg30 3osHy3g@omgods 83065Mmh7-
bmb gdlzmunbonmo 3mbEMmmon 58 Logsbdymby,
LoBsMmEb3nbms.” Birnhack, D. M. (2001). The Dead
Sea Scrolls Case — Translation, 7.

J68CM(M-383M033CN0
bLATAMAIACN( LuI3OMEM(M
JBI6360L ddbabdod

000mnob yzgms doMmomsmon 0bgmabymMo
MMagdabn, gomes o3hMM0dYOYma 39MbNNLY,
LasghmMm JBRMYOg00m 3MOL EOEIYMN.E bo-
33OMMM  JRWIO0m  ©sE33L  97398Y0MYOS
dzgmo 0ndmaymo 8s67L3MN3Hgdnb dMgngMmo
LHObIMBHYMO FodMEx0sE, MMIJMMOZed 0o-
Madsb9000 dgLMYMYdYMN. 38 JRMIOI0S ©O-
Mm3939, 063930 LoMAgMgoNL omd3zmob Tom
606000893, 3063 obmMEngmadb dndmNab
M93MMEYE0Madsb JMobhnobyma dbobymydn-
bom3znL, LoszhmMmm BRMYdaLb FBWMMOgMOY
6900MmM30L goMgdg. dnbgdMnzns, ABEYdS 0g-
mMmangmo  3ombgs: dmM330o30 d®ednabgon,
Mm3gmms3 00dmMns M3m0b bo@hyzo Tnoh-
Boom, 36o bomMggdmoObgb FobBY boozhmmm
IBWYOYoN0;?"”

dmgngmomon 993609M0 BybL, MM boszhmmm
JImMy0900 m3m0b bohyzob d0dsmm 3MEgMEI-
00, 5mgb 9noAbBNY, MM 53 gBNmM 00N OEY-
0o ambogznznmgonbogeb? s oMob i3nbo-

18 00Mgdsbgdn, sa3Be3Eng00, TYLnzsmnmo SMb-
J06g0700 @5 moGgMms@Mmabs o6 byemm3bgdals
6oHomAmydg00L Lb3s LobIE3EMNMIdIO0 EIEYMOY
MmmammE mhngnbosgmnmo bahomdmgdgdn, mmngnbo-
M 6oHomAmydgdbg LoszEmmm NBmydal dxmo-
630l gomydy. 1886 Homal 9 LydBadoMal gmodgMo-
Gnmobs s bgem3b900L bsHomdmgdgdol o330l
09Mbab 3mb3gb63ns, dbama 2(3).

19 &Mm30bo ,,03@mMMaBydNMO 39MLNS” gnemobbdmol
oy dbmmmme 1611 Hmol 99y xg08LobL
359m 3939 39MLNSL, M8 dmnEs3l nbamabiols
23emaLbools  dogh  Bgdssmoam  sefmnbgm
0noMgadsabgolsgs.

1875 §amb boy-omMmido Lesser v. Sklarz-do, dm3s-
bnby 98B 303900, MMT dNdMNY SMLYOMOES S
0006 8gbLloghgdol Gomds. sbgoo §ogbgdo oM
160 ymxzomoym bssz@mmm namadgdal 3obmb-
00030mMm0O00 3om35emalifnbldnmo ©oE30l bogs-
60. dmLsdsmonyd Bmmndnbgdnm dmalidnbs bobagm-
dan0n30 olnbog s as3dsymaznms dmbatmhgmol
dmobmzbs. Syn, R., (2001-2002). © COPYRIGHT
GOD: ENFORCEMENT OF COPYRIGHT IN THE BIBLE
AND RELIGIOUS WORKS, REGENT UNIVERSITY LAW
REVIEW, Volume 14, Number 1, HeinOnline,1,2,12,13.

20 JmbgdMmn3zn nBmydxd0 YBMNOb3x3MYymBL dodamoals
8940300050 B0bs6LYM LoMmggdmal Bomgdsl, Im-
MoamyMo YBI0J00 30 3Md73mMbmadninmns, 03o3L
89Yamdg00lLs o 3emMmognadnligsb. dsg; 1972 fanals
Logdgd0 Robert Stigwood Group v.O'Reilly 30 go-
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BLyMo LoMEgoMOb dmAHobo, MoE bdsMoads
90b oMadbol, 099w30Ls o bLyOdLOENMYdLL
d90bs39 LOdYSMML g39yb690dn. MmamMME 3Fbm-
00Ny, bLodzhMMM YJRWIO0S ©8303d0MYOYMNY
LO3xMxooLMSD, M3MegoMn3zn BoMAMIMANL
39m30m0bBnb6g00m 3bs nymb My sMs dndMNY
06 dabo MeMadobo nbhgmgdhnomyma bognm-
M9d0b MmdnggdhHo??

nbgmobdn, 3oMzgmo LoogzhMmMm  306mb-
090mMMOs 0Yym IBRMBI sbob 1709 Beab
bdOIHO, MMIJMo3g 0mM30emnbBNbgdEs, MM
L030M0ML 8g3L bgdsmmzs mmmbdgho Bl
39000 ©309FOML o Foadgdmb B60gbg-
00." 1774 Bganb, MmO 3oMasd gobobaomo
3bmdomo bLogdg Donaldson v. Beckett,? Lo
0096039 ™MgqdLbDY bLoozhMMmM JRMIOSL 30
39930009, 33dmadEgdgamo 30 nmbmgzs gedmyszg-
y69060L o3Mdom3zsb. ma30b dbMng, doodbymn
©@MbamEbmbo s3h303900s, Mmad Losghmmm
35390900 3M nym LogMmom badsMmmmab Bsobn-
0, M3asb bbmzsmn wMmoasb MydMmoyEn-
M90s 0MbMEaL ymBomy P306mbm Jdgmade.

9o Lomhgamo sedfgl m3gMal ,0qbm JMmobBg Lydg-
M3oMl33moz0l” dmenxznanmydolomszal, Moasb
Lbxgmmom, ob $gddsmoBo Lobsmyxdal 3smmasl
fomdmoagbes. dggzmoman 39MLos Homdmohy-
6o 0gbmlL, Mmammz daogm, 05053539M 0bgon-
3000l, MmAdgmog 933MImMnm 30 o smdgsms,
oMomme dm33s. domn sHMmoom, JMmobBosbmods
BofMogmo o sdsms, 07 0jbm d33eMamoo s
smdagsMms. Syn, R., (2001-2002). © COPYRIGHT
GOD: ENFORCEMENT OF COPYRIGHT IN THE BIBLE
AND RELIGIOUS WORKS, REGENT UNIVERSITY LAW
REVIEW, Volume 14, Number 1, 14.

21 9l x30bsblyMmo dmggds dndmoal dmbm3meno-
Bofgool dgogans. s8gbo, 0363x30@J00 Lo-
Mag0mmodnl doybgs3zse, Lyznmbsazns My nBMm
060336g0mm30605 Gomgydnmo 3mbmMsofgdn o0y
00000l PBRSLME 3o3MEIMIOS? dOOMNS Y33
Mmool d3uGLIMIM0s, ym3gmhmoyMo y33msBy
8oyncezscen §ogbob bGo&LL 06sMhAnbldL. JMobBo-
Sbyamo LogsdmdEgdenm nbybEMos Hamofowdn
Mo0cgb0nd7 dogmosfhe commsml gsdmndynds3zgol
89ync330dn. 508335Mo, LoszEmmm MBRmgdsHY
oMol ;gddsl 8603369mmm3560 Bobin og3L. Syn, R.,
(2001-2002). © COPYRIGHT GOD: ENFORCEMENT OF
COPYRIGHT IN THE BIBLE AND RELIGIOUS WORKS,
REGENT UNIVERSITY LAW REVIEW, Volume 14,
Number 1, 2.

22 Syn, R., (2001-2002). © COPYRIGHT GOD: ENFORCE-
MENT OF COPYRIGHT IN THE BIBLE AND RELIGIOUS
WORKS, Roger Syn, REGENT UNIVERSITY LAW RE-
VIEW,Volume 14, Number 1, 5.

006 3oboibowo: ,306mbn boghom bLodohosodn
3600 929dbgomEgb B69mMdnbL o dybgdnmn bo-
dohamonb 3hnbgn3gobL. §ogbgdnb 93%90300hgo0
Y3909 ehmdn ohbgdmdes 0o vbEgon ym3gem3nb
390090mEv. eo donbi, dbmome ghor 0080060
3gmbmes obogdob godho30900b 994b309%039hn
3h03009300, ohabmegb ymanps bsgohbobyzn 03-
690000 Lodohmenbogeb ohi gho g3mgsbs oy
9394060d0. 568039hmdnesb dmymeydgen Fogbab
B&hobbghndnhgdo o6 goeofgho ymzgon nbengn-
000 39309009, ohg ghon v38mhn oh bohggoemob
dgbodogdomonm, dbmome dob 39dmbgb obE9ONL
fohdmgodnb dy00n3n 3x090s. 099039, hmdgong
dbemy 3080ho30900b y3hm pohAgohgdyen dgom-
009, 39h 3933000 LoGoh?ENbMANLY v J30bm-
bmonb 3hnbi3n3900. hmgmhg oh 36gs fobooanb-
0696 v368mhgdn, boghorm bodohmoeb oh d9ydons,
003396900 QYBnenb 898098, o3YM3690003 3o-
0mmg30b 3309000 00 oboen bobgmonb Fgbobyo,
hmadgoni Logyohgdobmob shob eo303dnhgdy0n.
0b60b obogn bovgBmhm 306Mmb3g00MdY Loghom
bo8ohmonb eg300hoEng0n 6offncn oh ohab, nb dg-
dmmg0o70 ngbo homo LFo30900s vedN86900y Tg-
ndnbmb boggmhyds, hmdgong vehg oh 3gmboom”
339mazgdgmon 0939(h0 90(hH3039009, MMI bos-
3hmMm 3xumgoqdn bsdznmas oym bogmom
LadoMmmmob BaBomn, Moasb sg3hmmMab dngm
d90mbazab dnMgds bedoMmnmMNebo nsAbE..
006 gobogbomoe:,,038Mmhmo 3hg896%00 boggmahn
60fohdmg0g0nb e0dgg030bs o gudmyg39y6900b
gho30hm3b90 o 9Jb3090nIh 3BY0sdY, 9BYI-
6900 amboghgdnbo 0o 09690000 bodohooab
3hnb3n390dL. bodshmEnsbn o 306mbnghny, Bom,
3063 bLogyooh 00g90Lb faghoomdnmn 3MI3Mdn-
3090000 of300b bLoBdMZoEMYdLL, 3gmbego obo-
dmoghgoo. v38mhydn, mo300b600n 60689993h9000
300m7g39y69000b00, bLohggoonb domgdnb ndbnm
nbohhAybgd9b b6vdgden obEgoNL Fodho309000b
39309000. 0hbgdmob 6ogy0nbbAY3n 090106b3Y-
00, hmd 3mb3zhgBa0cn 938909300hnb goyne3znbal,
dynezgoen oh yboo dgnghob obemo 3odho309000b
338mhnbyy0e 390900d0. 06300030, d99e30b by-
0m36900b F9dmmyonb 30h390039 00M0Esb, bo-
390hgo0b gb 0930b9dghn Labgmds bovzBmhm
39020909000 bobgonc shab 36monen“=

23 mmmENS  3omsBnl  gowshy3adnmgdnm, ©mbs-
abmblL mgdlgdol 3m3nfMgdal YxBMads dabiEgl.
b oym gomesd@abn dmdgb@n Log@sdm Logddgoms
LyM0sdn, MMIMOMSE EIESLENMES, MM LoszEm-
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yzgms J39y0bs oM smnoMmydb dmMmoym
793¢M90900L LasgzmmMm 306mMbIEydMmMdadn. d0-
30900350 8900y, bLasghmmm gxmgds ImoEs3L
dmMomyM 33Mg090LsE, MMAMydnE BobomaAm-
9000 byemymaznb d90mbgzg3ed0, 3mbmmamab do-
®900b dgLodmgommdsb ndagze. ,esb39fn00n
boogBmhm 32090000 306Mb3go0omodnb gho-g-
hoo 3m33mbgbBn ndnb omnohgodss, hmd Jm-
b90hngn 313090900b 03300 goheo, LosgBmhm
390900 00939 0mgd90900b dmhoogho 30309090600
bagghmdng“?

00608900MM39 LodzhHMMmM JRWYOgONL Jo-
6mb3admMobs NM30m0bBNBgOL JMBgOMN3 @

amMmomyMm J3madgoL. dmmomyMmo JBmM9d]-

00 0mn3o3L:
1. 03hmMab 3x3madslL, smnomydym 0gbsb
6065MIMYd0L 93hMMI;

2. 930MM0b Jxmgdb, oM ©syd3sL 33o0-
™9y0900b 890obo 6obsMIMYdTN O ©o-
03390 0b Vdsbnbxgd0L 86 Lb3sgzoMoE
bgmymxnbegaeb;

3. 33hmMab gBmMgosL godmnbdmb 6sbsMm-
dmg00 s d90hgmmbL dnbo godmg39y690y;

4. 30M0b Jxrmgosb oM aymb smnsmMyodymo
bbgnbo BsBsMAMYdOL d3HMMIE.Z MYPY30
Jmb90Mn3n JBRMx0900 FooE9Y3dmNY,
dmMmomyMon  3IRmI0g0on  PbsMAYbg-
00 03hMmMmML.26

hm YxmId300 3e8mI33ybadnm §0gbgol ops3ws
gbmmme 3obmboo oggbomon 3s0m, Mals dg-
0003353 0bnbo LsbmasemydMozn Lygyomydo go-
Monddbyomebgb. Syn, R., (2001-2002). ©COPYRIGHT
GOD: ENFORCEMENT OF COPYRIGHT IN THE BIBLE AND
RELIGIOUS WORKS, REGENT UNIVERSITY LAW REVIEW,
Volume 14 Number 1, 5.6.

24 Nimmer, D., (2001). HOUSTON LAW REVIEW, COPY-
RIGHT IN THE DEAD SEA SCROLLS AUTHORSHIP
AND ORIGINALITY, 231. dmfsgyfo 7xmidgdoals
sMm3335L dg0dmgds 3gmbogl sMhadnmasdnmo
23mbm3dninmo d3ya300, Mmdgmog godmf3gnmos
33&mMal 56 Bohomamydal 00096@moO0bL
dgmobznm, 85806, MmEs Jmbjydmnzn YBmgdgd0
39mobbamol 3mbmMmsmal Imobm3bal 3nMms3nm
dgLodangdemosl. Syn, R., (2001-2002). © COPY-
RIGHT GOD: ENFORCEMENT OF COPYRIGHT IN THE
BIBLE AND RELIGIOUS WORKS, 13.

25 Syn, R., (2001-2002). ©COPYRIGHT GOD:ENFORCE-
MENT OF COPYRIGHT IN THE BIBLE AND RELIGIOUS
WORKS, 13.

26 33@mMol JmbydMmnzn 1NBmMId1d0Lagsdb sdmnio-
©70mMoE s 3Mbndbymo PBMIOJO0L dows3gdnlL
090009853 30, 93&mMMUL 5736 PBREMIdS Imocnbmamb

1789 Bganb odg9M0ngnb 3mBLAHNHYENLL Lo-
03hmmm gxumydsms ©90xmMY0900 ©ogdscho.
5033-0b  boogzmmMm PRMY0gdab mIHMnby,
ymagmg3smo cgmmnab go3mgbnbogeb, 0o30n-
LYIBWOE ZobznmoMmEs. 1884 Baanb 3PB7bogLAY
Labodommmmad gobaoboms bogdy, MmMIgmoE
qbgdmEs 6s3mmgmb bLommbab dngM oomy-
0gm mL3OM PongEob AsxzngMgdym 3mMdLL.
39bbamgabob, gohbs 3nmbgs dgbodmgdgmans
07 3Md mAmMagmMaxib 3mbLbhobhYENNm omzs-
mobBnbgdymMN ,03HmMab” 330Mna03e300 909-
39L? Lobodsmmmmad gobogbowo: ,038Mhn ohab
nb, 3063 39936000 Gnomm dmbofnogmdy. godm-
dgmbgogen, dffohdmydgon, 3063 Jdbnb bodyis-
bnghm o6 cnBghoBahyo 6ofohdmgob“? Lo
0/ gobozznma, MMA 399609030 bobodommngma
©33B3LY YanmEnbL bammbobgyma 3mMBHMgbHoL
LOMBBID] o Fobobows, MMA BaBsMIMYdN
0030Mo@ 93hmMmab d9dmgdgads 0ym o oMy
dmBymonmmonb. gb 60878930M0 oM obmoom
ambmbyMemab Bomdmgodnb ,AzgxmgdMnzn” bo-
037d0. LobodoMmOmb dmMyBns goeMadbs 3od9-
Mmob Ybymm dmMmas dbshzmab d9dmJdggdnm
3odmbo®hmde. 9009600, MAgom@s 3omb3ze
306 nym dbshzmymo gmbpmb dgdgabgmon: gm-
HmamMogn My 3099Mo.22 dgndmgdmEs 07 oMy

Bofomamgydal s3@mMMae smosfmgds s Hob smy-
33l 53 bofomdmgdals bgdnLBngMm goninmdsmoy-
0oL, 835b0b)g0sL, o6 Lb3sa39M (33eMNEMYdSL,
3939 90 6aHamBmgdal bydabdngm Lb3s dgmab3sl,
Mmmdgmdsy dgbadanms Boosbo dosygbmb s3&mMals
m0ofmbgdsl 86 MI3YBoEnsl. 1886 fmal 9 Lgd@gdo-
Mol mo@gmo@dnmobs s Bgamm3bgdal bohomdmy-
0900l o300l d9Mbals 3Mmb376(30s, Bybemo 6 (1).

27 2000 fanol Logd7d0 Aalmuhammed v. Lee,
959609L0 LobosBsmommm BmMINLOMIdYMO oym
L,MLESGOL 3Mbg0sBI” o sfs 3mBommBy. Nim-
mer, D., (2001). HOUSTON LAW REVIEW, COPY-
RIGHT IN THE DEAD SEA SCROLLS AUTHORSHIP
AND ORIGINALITY, 11.

28 aobbogmszal 3MmEgLbdo gohbs Jombszs: Mmamm
dgodmgdomes hod3g@0L  ©of39396300L 3833900M0
JoLB0 TgEsMadmEs B®NOXOL AMLASL? Lobods-
Mmoemm3d onbobs 93&mMMal bge3zs 3mbBoMgodal,
3mbE0md700bs s vjLgLlysmadal dgfhgzs-BmGym-
0500. 58 J05009090380, Labsdshomb 3B 3033000,
056 5dmshnbs s3@mMmab bgemfams. dmbsdstoreng
S LoydmMmos 038 dgomeydby, MmAMomsE Bm-
&mamoxsl dgydmans godmbobymadoom 3s603mo-
M90s. gobyiznmay, Mmd s sMol gobbommyma My-
&ndoMmgdol, gosdnds3zgdal, gmal, hsmMhmgodal,
bgmobamn gobznmsfgdal, dgmad3nl o o.8. 9g-
LadamgdMmodgdn. 83&0g, 9.9. ,6a0mm3b300L BM-
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gmbhmbymasmnab, Mmgmmaz basghmmm 6obomam-
9000 oE39?7 LobodsMmmnmMma smbndbo: ,,3MmBMg-
ho®ds 030000hN6M BMhds dnbo 3009hob §ob
bbgbgdy00 Mb3oh yongenb 3mHnhgdsb 3mbABN-
3000, )30hegdnb, bLb3oEsbb3s 0gbgbyohgdnb d9-
hhg3000 o gobmozbgdnm. dmaofiym bogobn nby,
hma foh8mahnbo dmbegbnon 3mbBahgdn, goobo-
fooo 39g9-Ahenogdn, godmdghfs bLobIh3gon Zo-
dmboBy0900, obyma 3obfymonbo o 3ob0vggonb
09093800, 806 399360 m@Bmbyhomn. gb omdmAg-
6900 §ohdmshgbb, hmd @mEm bgomzb9dab mho-
3nbooyhn 608ydno, dmbohfgoab n689099B83007-
hn 390mgdgegdnb 3hmeyd8n, hmdoab s38mhng
nb ohob“?

mM0 smgymo 6enab 399093 9996090b30 Lobo-
doMmmma 03LzgmMs — 0ym 07 sMs bognmzm Bo-
MImMag6900L bLoMgzmadm 3mbHgmo bLoozhm-
MM gx3mM9gdn0 ©3E30L Mdagdho. dmbsdsmmmy
3mmabds gobogboe: ,Loboxgoom Fodmfygoo
ng690mes dbmome bodohmoedn 33900030
hgdgo 3n0hgob hmd F99300b9006000 Bghfighycn
00gbBhogngd0b y39000g 30Fhm 0o LoHM3hydL
dnmdo ohbydgen mnhgdy090900. dmasgh, 39600-
ogho 6089393h900 Lomobseme oh ohob F9Bo-
bgoyen. domdn ohbgoyen bLooboyg Gnymydgny,
00608 bLoDMgoemMgde oh nbFogenb oboo 9bob,
hmdg0%93 docn v38mhn 898Y390900. boggdamo,
0039000100, 3Mnab b dobgb BsboBgobL bov3zEm-
hm eo333000 9bohggdQom, Bomn 3nh3g0se bne3nb
090093. 00y Lyhoogdn godmboBe396 hmdyendy
bodMgoemMgonb nb6BghgbL, Bom goshbnom 3mMaY-
hgogon o oho gbmggoghn, bogobdobomoydom
®mnh90y090s. o8 bLIhomydnb mnhydyegds 30,
domn hgdhmeyinhgdnb byhznonom snbbbydy“3°

&maMmoxrgdn” LmMge 58 Bgdbnzsl 0ygbxdbab.
LobBsmMNMMAE ynMoEMIdS dosdsbznms dbmeme
§0bs Hhod3g@nl JoxgdgdBy s oMo 3MmEgLgdby.
0ndEs, 93@mMmMab bsdndgszsmo LMoo gobEsm-
39300 3009M0l 8n8smdnbogsb. Farley, C. H. (2004).
THE LINGERING EFFECTS OF COPYRIGHT’S RESPONSE
TO THE INVENTION OF PHOTOGRAPHY UNIVERSITY
OF PITTSBURGH LAW REVIEW, vol 65, 389,390,391.

29 Nimmer, D., (2001). HOUSTON LAW REVIEW, COPY-
RIGHT IN THE DEAD SEA SCROLLS AUTHORSHIP AND
ORIGINALITY,12.

30 Bleistein v. Donaldson Lithographing Co., 188 U.S.
(1903). Nimmer, D., (2001). HOUSTON LAW REVIEW,
COPYRIGHT IN THE DEAD SEA SCROLLS AUTHORSHIP
AND ORIGINALITY,12.

ad3db 013 aMa
3MmMBILME J03M(MBL
LAIZOMMM IBCIBIBA?

0930 0y oMy JadMmbL LoozhMmMm JBMYdY
30803Mym HodbHdI? P30M39MILLE, 3ob3Lo-
dmzmmo Mo oMab ob badmmadn, MMAYMBY3 0gn
09Mmdgho Banob gobdogzanmodedn 3y8omoEo.
96s 3ob30bbzegmm godoxmymo gmagboemob
mmo domoman 3m33mbgbdn. gMmomo _ iodngy-
Mo, bgemdgbobgodo ,6g90mygman’ 86y BMogdy-
B6(h900n, d99860man osbmmgdnm 2000 Benab 606
o smdmhgboemn 3ndmabdn. dgmMg 3MA3mMbg-
Bho omab ob, MedoE 3Magbomal i3Megdgbhmo
3MmMgdEne smagbom, msebdndyzmymn o-
™mv3g0000 s boM3z9v900b dg3bgd0m 0§30 Bo-
dogmym Hadbho. bb3ogzsMmom MMT 30300,
xM33906(H500bsmM30bL Lyab I;sdgM300), Jomn
09608369mM356 s 3MEbsm HIJbHs© J3a3s.™

nbMdgmab bosgzhmMmMmmM PBMxd700L 3obMbOL
35 (1) dybmob 0sbsbdo, ,a0¢hgMsbhymymo bo-
BoMAmMgon“, MmAgmoE dgndmgds ©sg939909-
00mMmbL boszhmmm PRMYdgoL, dmnEs3L inter
alia, 3m330M33090LLE. 90 3obdsMHxdnb dnby -
300), ,Lad3HMMM YRMYds dgndmyds sMLYOMO-
©9bL 96030myM MgsgdhnMmadsdn o6 NBonbdn*,
Labsd 0b 800hAbg3s ,MMNgNBa 6507893Mo,
9obd0n sbobymon sdMmM36900L, Aogdymn dMm-
0L o P6MgdNL odM“? 33MNZSQ, ,an0hgMo-
hatygmo 6sbamMdmgon”, mMmammiE gb hgMmdnbo
339mnygb9ds sghadn, nboMazgomadb baszhmmm
13™M9x0900L o300 dbmeme 08 dgdmbzqze-
dn, oy 6s87d935M0 MmMgnbsgmymons. mM0gnbo-
mmonb dmmbmgbs MohyMmImeiE dodmbm3zqdy-
m0s 3JHnb MBoEnsMyM gdMazge mamadobdon,
03039 0b goIMEgdxmMns 063mabyMa 3obmbBab
30M39m Bobogndn: ,ymzgno mMognbsenymo
omohgmodymymo, ©Msdothyymo, dybogsenymo
o dbohzMmymn BsbsMIMgon.” nbgamabymn bm-

31 Jodmmbads 3mAdaboMmgdnmo Ladndomgdn agobobm-
MEngms:  BMSadxb@a00L  xBobagnMo  v3Mya5309,
05010 8obeoggds, BGadu®nl gedny3ms s Logsmo-
9em00L d93L7ds. aMmogbomms BMogdgb@Eyddn, dsb
0momo3Ls ,byamo” mo30b0 3MEbaLs s Bogol cs-
dLobyMydoo. oLy Bdmgdg]0g00s dJ3nd 3o0nRB-
Mo B3dbE0 sEm bsfamdmgdsc? Birnhack, M.
(2007), The Dead Sea Scrolls Case — Translation, Faculty
of Law, Tel-Aviv University, 8, 9.

32 Birnhack, M. (2007), The Dead Sea Scrolls Case —
Translation, Faculty of Law, Tel-Aviv University, 9.
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M3nb dgLodddnbE, bLosgzHmMmMm IPRMmMYOdNL
3339 3M35¢n0LbBNBgdYMNY sMy dOLHMSIDHY-
™0 0©g0bsm30L, 0M339® gL bgmdgbobgdo
3o0mbo®30bmM30L. LogoMms bobomMImgdn Am-
0nboMmymdab dobon 8909869mnbasb, o3hm-
M0bogeb o oM oymb 3m3nMgdymao bbzs 6o0-
Mm3nEob. dnybgozs@ ndobs, MM o3hMMI
339mnygbs 3339 oMmLYdYMN Toboms, MyI3e
9obdn LOZISMOLE dbOby BMY30IYOgMN do-
mnbbdg3s o LZYMeMmn Bndn, 630789g35M0 -
9930009050708 ©3(3350L.%

Mm0806aMMBN0L dMBBIBVBOY
bLAIA3OMMM bodomOIoAa0

399Mm0m dhohgodo Losghmmm yymg-
0900b 306mbBab doozeMma dndsbn ,093609hg-
00bo o bgemzb6900b 3hmahgbob byedgfymodoo.
08 9nHobb 9dbobyhgds o38mhms dmEBn39300
0990606 Lody3609hm o dboB3hgon bofohdmy-
0900“. 989bo, 653MMTn MmMIgmoE oMab ,,bo-
038mhm mhognbsoghn bofohdmgdn 993900900-
hgdo 003300, homo dmadsgo0dn Foboenbegb 3380
dbgo3bo v38Mhmoo, hodog bodmomme 360 dm-
nBobmbL bobyhgzgoen 3hmghgbo 0689099B8I003h
foh8m9dodn®. Loo3zmMMM JBRMYGdN0 YN
L030MM0L mMognbomymn 6o6aMIMYdg00", 867
60073d93M900 d99dbognn 0d 3nMos dngMm, MmD-
m3g003 dMmombm3gb @oE3sL.*

L030MMMOs" 3ymabbdmob oxEnmxogm Jo-
300Mb 899906gmbs o boBaMAMgoL dmMmab.
6007d930M0 Lomo3gL P6e 0EydEIL s3dhM-
M0bogeb, dnbndomyma bagomm bofmobboom. ,90
oh 9000900 oymb 3m3nhg0o” 396 03MLYOYOL
33HMMMOs, MM0ZNBMMds O IEYMMd, 0y

33 Birnhack, M. (2007), The Dead Sea Scrolls Case —
Translation, Faculty of Law, Tel-Aviv University, 9.

34 U.S. CONST. art I, §8, cl. 8 3mbamgLl dglbodmyod-
mmods  od3b 873boggdals s bByemmszbyool
3mmagmalol byamdghymodol 8oBboo, IHMYL-
39mymb 93@mMMId0 s godma3gmbydmgdn dy-
boyEymo Mmoo iimyboymo YBmMId0mn
LoMagdMMOEDbID ™o30500 BofoaMmdmgdls o
smdmhgbg0bg. Tempska, U., (2002). "Originality"
After the Dead Sea Scrolls Decision: Implications
for the American Law of Copyright, Intellectual
Property Law Review, Volume 6, Issue 1, Article 5,
121,122. <http://scholarship.law.marquette.edu/

iplr/vol6/iss1/5> [dmanm bsb3al cvsMmomoa: 26 bgd-
&00gMn, 2022]

dmbomAgmg dmddggolb, MmgmmE oMM
a3odhamn — MmEs 659MmAnL (3oodmBB70s©N
BsJhoo0 96 sMmbgmo HaJbdyMn BM3-
996(h900) LoBynbn Bbmeme bb3zs Bysmmo.
0009600, ©oEnmns 6533853M900, MMAMgdog
»0%37d06900 gmbgonb dg0mgdgmgdnm 3bafgdb,
oMab 0bhgmaghgemymo dMmanb boymazn, bm-
MEdgLbdyans 60gbgdab, 63099®g0NL, gMagn-
3M900L o bb3zoms Lobom. 3obmba 3oMm@adom
dmombmgb mMmognbagmmodnb dbmenme 8nbo-
domymM mBIL, LoszhMMM JBRMYO5ONM OBEY-
omonb dgLbobomAybgdme: ,bo300hnbns, 01
60Gohdmgon 038mhnb bogyomhgdos

J®3633b0 babAdIMOICD[MDL
8000693300036

3%9609L Lobodsmmmmdn bogdob gobbogm-
30b0 900NbamMgmdnLLL, JodMmbAs godmodsg-
ybs mognbo bodMmadn, 8964L3s Bogbolb dgmmMyg
399mE39ds godogmymaon hgqdbdnb gomgdg.e

2000 6enb 30 9330bHML PBYB55LN LoLOTS-
Mommb 3mmaans Esgmobbds §390waman nb-
LAHOB6EN0L BoobBY39hNmMgOsL O s, MmI
d969LL Y6 oogEe Jodmmbaobomzab 6ngbab
6900b3ngMmo sbgmoa, MMBgennz 396 30093 MAY-
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35 Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., U.S. 1879;
Alfred Bell & Co. v. Catalda Fine Arts, Inc., 2d Cir.
1951. Urzula Tempska, U., (2002). "Originality" Af-
ter the Dead Sea Scrolls Decision: Implications for
the American Law of Copyright, Intellectual Proper-
ty Law Review, Volume 6, Issue 1, Article 5,121,122.
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August 2008). The Scrolls and the Legal Definition of
Authorship Edinburgh University, 2,3.
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ABSTRACT

The case is known around the world as a drama steeped in mys-
tery, international intrigue, professional jealousy, political tension and
conspiracy, which raised the issue of copyright in biblical manuscripts.
This legal saga has sparked debate not only in the academic community
studying the scrolls, but also among copyright lawyers around the world.
The decision of the Supreme Court raises a fundamental question about
the choice made of the rule of private international law in the context
of copyright and moral rights. The issues to be discussed essentially
related to academic freedom, access to unpublished sources, exchange
of knowledge and information before publication, possibility of free use
of material after publication. More than 2,000 years after it was written
and half a century after its discovery, one of the Dead Sea Scrolls finally
has a "legitimate" author, according to an Israeli court.
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NOTES:

10.
1.

On the slopes of the Judean desert near the Dead Sea between 1947
and 1956, more than 800 ancient manuscripts were discovered in
caves. They contained texts from all but one book of the Bible (the
book of Esther). The rest of the manuscripts were ancient, non-bibli-
cal Hebrew texts: apocrypha and pseudo-epigraphs. Needless to say,
the scrolls provide direct evidence of the period of consolidation of
Judaism and the rise of Christianity, and it is no wonder that they are
considered one of the most important archaeological discoveries of
the twentieth century. Birnhack, D. M. (2001). THE DEAD SEA SCROLLS
CASE: WHO IS AN AUTHOR, European Intellectual Property Review Case
Comment, Sweet and Maxwell Limited and Contributors, 1. Birnhack,
D. M. (2001). The Dead Sea Scrolls Case - Translation, 3. Nimmer, D.,
(2001). HOUSTON LAW REVIEW, COPYRIGHT IN THE DEAD SEA SCROLLS
AUTHORSHIP AND ORIGINALITY, 54, 55, 56.

Nimmer, D., (2001). HOUSTON LAW REVIEW, COPYRIGHT IN THE DEAD
SEA SCROLLS AUTHORSHIP AND ORIGINALITY, 58.

Professor Strugnell noted: is unique in language, style, and content.
Using linguistic and theological analysis, the original text has been
dated as one of the earliest works of the Qumran sect. Together the six
fragments provide a composite text of about 130 lines, which probably
cover about two-thirds of the original. The initial part of the text is
completely missing. Nimmer, D., (2001). HOUSTON LAW REVIEW, COP-
YRIGHT IN THE DEAD SEA SCROLLS AUTHORSHIP AND ORIGINALITY, 58.
Strugnell’s report: Elisha Qimron and John Strugnell, “Qumran Cave 4",
Migsat Ma’ase Ha-Torah, in X Discoveries in the Judaean Desert 1994,
Birnhack, D. M. (2001). THE DEAD SEA SCROLLS CASE: WHO IS AN AU-
THOR, European Intellectual Property Review Case Comment, Sweet
and Maxwell Limited and Contributors, 3.

Birnhack, D. M. (2001). THE DEAD SEA SCROLLS CASE:WHO IS AN AU-
THOR, European Intellectual Property Review Case Comment,Sweet
and Maxwell Limited and Contributors, 3.

Nimmer, D., (2001). HOUSTON LAW REVIEW, COPYRIGHT IN THE DEAD
SEA SCROLLS AUTHORSHIP AND ORIGINALITY,68.

The Society for Biblical Archeology (“BAS”), based in the United States,
published the Biblical Archeology Review (“BAR”). Birnhack, D. M.
(2001).THE DEAD SEA SCROLLS CASE: WHO IS AN AUTHOR, European In-
tellectual Property Review Case Comment, Sweet and Maxwell Limited
and Contributors, 3.

Since the late 1980s, no controversy has been more heated than that
surrounding access to the scrolls and the movement to accelerate
their publication. The push by scholars to gain what the “Biblical Ar-
chaeology Review” characterized as “intellectual freedom and the
right to scholarly access” has had significant results. In 1988, the ad-
ministration for scroll research, the Israel Antiquities Authority, began
to expand the number of scroll assignments. By 1992, they included
more than fifty scholars. In 1991, a computer-generated version as well
as a two-volume edition of the scroll photographs were published by
the Biblical Archaeology Society. Nimmer, D., (2001). HOUSTON LAW RE-
VIEW, COPYRIGHT IN THE DEAD SEA SCROLLS AUTHORSHIP AND ORIG-
INALITY, 66,67.

This is, of course, a literal translation. However, in Israeli law “copy-
right” is translated in European style as “author’s right”. Birnhack, D.
M., (2001). The Dead Sea Scrolls Case - Translation, 4.

Birnhack, D. M. (2001). The Dead Sea Scrolls Case - Translation, 5.

The court noted: “Everyone agrees that the dispute must be governed
by the law of the place of delict, that is, the law of the United States.
The court found that three copies were sent by BAS to readers in Is-

Tamar Mskhvilidze



198

#23, Lgdngddgéo, 2022

Tamar Mskhvilidze

12.

13.

14.

15.

16.

17.

18.

19.

20.

rael. The court found BAS's sending of the decrypted text to Israel
sufficient to establish an infringement of Kimron's copyright in Israel.
Accordingly, the court considered this as a basis for the application of
Israeli law. Birnhack, D. M. (2001). The Dead Sea Scrolls Case - Transla-
tion, Faculty of Law, Tel-Aviv University,6.

Birnhack, D. M., (2001). The Dead Sea Scrolls Case - Translation, Faculty
of Law, Tel-Aviv University, 8.

The unique development of Israeli copyright law should be consid-
ered. The Jewish legal system is based on common law, with elements
of civil law added over the years. Israeli copyright law was based on
the UK Copyright Act 1911 and the Copyright Ordinance, which was
used in Palestine in 1924, and became part of Israeli law from 1948. The
Moral Rights Act was added in 1981. Over the years, Israeli copyright
law has differed somewhat from its English counterpart. Birnhack, D.
M. (2001), THE DEAD SEA SCROLLS CASE: WHO IS AN AUTHOR, European
Intellectual Property Review Case Comment,Sweet and Maxwell Lim-
ited and Contributors, 7. Wilkof, N., (2001). COPYRIGHT, MORAL RIGHTS
AND THE CHOICE OF LAW: WHERE DID THE DEAD SEA SCROLLS COURT
GO WRONG? HOUSTON LAW REVIEW, 465.

In the case of Feist Publications, Inc. v. Rural Telephone Service Co. Jus-
tice O’Connor held there that although a telephone book could contain
copyrightable material (in its preface and yellow pages, for example),
insofar as the alphabetized white pages are concerned, no copyright
protection lies. Nimmer, D., (2001). HOUSTON LAW REVIEW, COPYRIGHT
IN THE DEAD SEA SCROLLS AUTHORSHIP AND ORIGINALITY, 20.
Birnhack, D. M. (2001), THE DEAD SEA SCROLLS CASE: WHO IS AN AU-
THOR, European Intellectual Property Review Case Comment,Sweet
and Maxwell Limited and Contributors, 9.

Birnhack, D. M. (2001). The Dead Sea Scrolls Case - Translation, 5, 6.
The District Court responded, saying that “Shanks conducted for years,
on the pages of the BAR, a persistent and polemic campaign to open
the access and research of the concealed scrolls to all interested. He
testified that he has been a voice to all those who remained outside
the “research cartel”. Shanks wrote similar things in the Introduction
of the book: “Surely we must admire the dedicated people who have
devoted their professional lives to arranging and deciphering these
seemingly impenetrable pieces of our common past. For the most part,
the people who do this are not only dedicated but brilliant experts in
what they are doing, conscientious to the nuances of their work. For
this, all honor to them. But for their pride and greed - their unbending
determination to keep exclusive control of these treasures for them-
selves, their heirs and their students - they must bear the shame.”
Birnhack, D. M. (2001). The Dead Sea Scrolls Case - Translation,7.
Translations, adaptations, arrangements of music and other altera-
tions of a literary or artistic work shall be protected as original works
without prejudice to the copyright in the original work. Berne Con-
vention for the Protection of Literary and Artistic Works of Septem-
ber 9, 1886.

The term “Authorized Version” refers not only to the King James Ver-
sion published in 1611, but also includes earlier translations author-
ized by the Church of England. In 1875 in New York, Lesser v. In Sklarz,
the defendant argued that the Bible existed outside of human memo-
ry. Such books should not have been subject to copyright protection.
The judge patiently listened to the long discussion and granted the
plaintiff's request. Syn, R., (2001-2002). © COPYRIGHT GOD: ENFORCE-
MENT OF COPYRIGHT IN THE BIBLE AND RELIGIOUS WORKS, REGENT
UNIVERSITY LAW REVIEW, Volume 14, Number 1, HeinOnline1,2,12,13.

In 1972 Robert Stigwood Group v.O'Reilly, Priests were sued for modi-
fying the opera Jesus Christ Superstar because they believed it paro-
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26.

27.

28.

29.

30.

31.

died the true gospel. The modified version portrayed Jesus as a strong
masculine individual who rose from the dead rather than merely dy-
ing, since Christianity is empty and futile if Jesus did not rise from
the dead. Syn, R., (2001-2002). © COPYRIGHT GOD: ENFORCEMENT OF
COPYRIGHT IN THE BIBLE AND RELIGIOUS WORKS, REGENT UNIVERSITY
LAW REVIEW, Volume 14, Number 1,14.

These profits, however, come from subjecting the Bible to mo-
nopolies and royalties. Irrespective of the benefits, is there a di-
lemma in withholding the Bible and its free message if royalties
are unpaid? Copyright involves ownership, so in view of its pur-
ported divine origin, should the Bible, or even a Bible translation,
be owned as private intellectual property? Syn,R., (2001-2002). ©
COPYRIGHT GOD: ENFORCEMENT OF COPYRIGHT IN THE BIBLE AND
RELIGIOUS WORKS, REGENT UNIVERSITY LAW REVIEW, Volume 14,
Number 1, 2.

Syn, R, (2001-2002). © COPYRIGHT GOD: ENFORCEMENT OF COPYRIGHT
IN THE BIBLE AND RELIGIOUS WORKS, Roger Syn, REGENT UNIVERSITY
LAW REVIEWVolume 14, Number 1, 5.

The House of Lords decided, twenty-two to eleven to allow Donaldson
to copy the poems, which confirmed that copyright protected pub-
lished books only for the statutory term, after which they entered the
public domain. Syn, R., (2001-2002). ©COPYRIGHT GOD: ENFORCEMENT
OF COPYRIGHT IN THE BIBLE AND RELIGIOUS WORKS, REGENT UNIVER-
SITY LAW REVIEW, Volume 14 Number 1, 5.6.

Nimmer, D., (2001). HOUSTON LAW REVIEW, COPYRIGHT IN THE DEAD SEA
SCROLLS AUTHORSHIP AND ORIGINALITY, 231. Violation of moral rights
may have indirect economic consequences caused by damage to the
identity of the author or work, whereas economic rights involve the di-
rect ability to require royalties. Syn, R., (2001-2002). © COPYRIGHT GOD:
ENFORCEMENT OF COPYRIGHT IN THE BIBLE AND RELIGIOUS WORKS, 13.
Syn, R., (2001-2002). ©COPYRIGHT GOD: ENFORCEMENT OF COPYRIGHT
IN THE BIBLE AND RELIGIOUS WORKS, 13.

Independently of the author's economic rights, and even after the
transfer of the said rights, the author shall have the right to claim au-
thorship of the work and to object to any distortion, mutilation or oth-
er modification of, or other derogatory action in relation to, the said
work, which would be prejudicial to his honor or reputation. Berne
Convention for the Protection of Literary and Artistic Works of Sep-
tember 9, 1886.

Nimmer, D., (2001). HOUSTON LAW REVIEW, COPYRIGHT IN THE DEAD
SEA SCROLLS AUTHORSHIP AND ORIGINALITY, 11.

The court saw the author’s vision in the selection and arrangement
of poses, costumes and accessories. In these actions, according to
the judge, he/she discovered the author’s handwriting. The judge did
not discuss the methods by which the photographer can manipulate
the image. The work of the author was completely separated from the
work of the camera. Farley, C. H. (2004). THE LINGERING EFFECTS OF
COPYRIGHT'S RESPONSE TO THE INVENTION OF PHOTOGRAPHY UNI-
VERSITY OF PITTSBURGH LAW REVIEW, vol 65, 389,390,391.

Nimmer, D., (2001). HOUSTON LAW REVIEW, COPYRIGHT IN THE DEAD
SEA SCROLLS AUTHORSHIP AND ORIGINALITY,12.

Bleistein v. Donaldson Lithographing Co., 188 U.S. (1903). Nimmer, D.,
(2001). HOUSTON LAW REVIEW, COPYRIGHT IN THE DEAD SEA SCROLLS
AUTHORSHIP AND ORIGINALITY,12.

Qimron has copyright in the deciphered text as a result of one or more
of the things he did: the physical aggregating of the fragments, their
arrangement, deciphering what is written on them, and supplement-
ing the lacuna between them. Does that “spirit”, that “soul”, that he
placed in the fragments of the scroll, with the power of his knowledge
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and talent, make the deciphered text in its entirety a work protected
by the Act? Birnhack, M. (2007), The Dead Sea Scrolls Case - Transla-
tion, Faculty of Law, Tel-Aviv University, 8, 9.

Birnhack, M. (2007), The Dead Sea Scrolls Case - Translation, Faculty of
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bodoG0ocnob dogobhero, bbo3 deerdol 0bb3ggizoob bodbobyto,
boJo®0939900 b 00ZM30h0 VbME0OENY, J.Jnooobo,
bogo®r039c0m

bLAd306dM LOMI3JBN: gnMmom, 3shndMmoy, 3MnbEn3n, 39dMYE3IY,
30MIMB0BOENY

JoLOMAJN0N

Lbobbab LodsmmEob badMmEgbm 3obmbIEyOMMOdn oMLY-
0modL sbobgbn, MMIg0E d@ad0sb0b doMomon JBMadab - mo-
3008My00L dgxsMmymo bamymanb LodndmMmagdsb Jabab. gb Lo-
RM0by 00303900 0MdMEadYmMab dndaMmo 3n0M39mn BoaMmmagbob
bbEMTsdy BoMIMngadbgds, MmMabeE LabsdsMmmMm OMIMEOIOYML
3o(hndMmmodnb Bogzmom Lbgs, IBMm dbYOYY, sm339000b mbabdng-
0oL PRMEYOL. Lobodommmmb dngM smbndbymoa goobyzghomyg-
00b 30mgdnb 30Ybgo30®, 0MIMEYdYMab bbEmdnb EaMOSDdNELD
©o9YM3690M03 3omo30LyRMIOs oM byds. bobbEob LadsMmmmoab
LadmMMEgLM 3MEgJLOL Msbobdo, 08 CMML dEaNmMN 43L gnMamb
35M1639myma3nb 80B60m 3odhndMMONL, 967 ,,badshndMm gnMomb” go-
9mygb900L. LobsdsMEML dngM gnMamb goobab LabsE3MME go-
003009x8mMy00b dgLobyd Fomgodm0 gosby3zgHnmgdab smbmymygds
bogde Ima3nsbgdom, 306mbdn gobgmoman ©obabgbab dgbmymgdab
890003m3. 39MAME, 33937090 OMIMEIOYMN FSIOIOYINS 30~
MombL Lobom goanboML gobbodmzMymn MEbMdaL Mebby, Mmo

90L dndoMmo godmpobomon goabyzghnmgos snbMmymoab. 890939,
0M3™MEa0Y™MNL gomoznbyxmgonb gobabodmaMmam goMmgdmgdsh oMo
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LabsdsMMNEMM Foaby39HnMgds, sMddgE dnbo
3900bnbYbsMNObMOs BoMmIMoagbL. ;sbbab
39007bgmmodnb dgdmbzggzedn 30 030 333
MmAgds 3ohndmmododn, MaboE M30LBMYONL
3M9ddxnob  gondommmgdgm  oMM3930-
09 903Yo30Mm. LobodoMmomb TogM Fomo-
30073Ma00L MVMOLDdY Boobyzghnmgdnl do-
908 gmMIsmyM boboomb ohoMmgdlb, Momsy
00090360L Mo30LYBWMOAL EOE30L adsMN,
LagMMdMMObM LAHIbIMHGOMSD T77LO0SIM
3MaghH03o Yomndmyds. 89339Mn dnamadnb d9-

093590  30MMIIRIMPIOYM0  OMSMEIOYO0
©o7LOOMYdMOE ndYymxgds BobobaMmdmngg-
O™ 35(0dMMOs30 o 383bM1B, Ngn IM3M9dY-
0o d90L0dmMgomMMAsL goobohngmmb smbndby-
oo dm3ymmodo.

ddba3am0

0930b dJhPommod. LogoMmzgammbL  bLob-
banob Lodomoob badMmmEgbm 3obmbAwYo-
mmoy 3ohndmmdab gnMomb yBMYb3gmymaxnb
00060003 0Yyg690L. FgLodST0bLSE, NT0bsmM3NL
Moo Lobodomomamb dngMm sbndbymn babab
003390000 mbobdngdab godmygbgdnbob o-
330 0465L 0@dnsbab doMoms@o JRMy09d0
o oM ImbL BgEIghHo AoMyzs 30Mab Mmo3n-
LyRMYOsdn, bagoMmms bagnmbob bommMTnbyymo
33939 3sbbmMmEngmgL.

3339300 bogobon. 33(mg30L Logsbno goMe-
mb 30MY639mymaznb 80d60m 3odhndMmmonb go-
dmygbgdnb  LodoMmommydmogn  3MHMOEYTg00N.
L0030()0dMM gnMomb® godmygbgdab BgLL Lobo-
doMmmm o 3Magdhnzgmbo 0xMnb@Hgdn sMogm-
0339MM3600 gobdoMmbozgh. oMLYOMOL sdMMS
bb3o@abb3zomds 3bndbyman bmMAnL 3MBLE)N-
H3300LMD FgLodsdAbMONL MOMOSBY, Mab go-
dm@ 035(H90L LadMZeMgonb 0bHgMgbn LoDs-
MmoYnb 39Ldsd0bNn BMMTdnL AMJ3ggosbMSb
©330300M75000. 38339M1©, 0133901908 smbnB8bY-
o bagnmbob bodsMmogdmogzn baxydzmgdabs
o 3MagHngnb dgbBogmab bognmmyde.

33m930b0 30Bobo o odMEebgdn. 330M9-
30L 30%obL gnmMombL PBMY63gMYymxrNL 0dboMm
30()0dMmonL godmygbgdnb bodoMmomydmogn
3MMOmydgdab godm3zgms o obomadn Bo-
MImMoagbL. dmbgds 0dnb BoamAmhgbs, oy Mo

bLogzMmbggon dgndagds sMLYdMOEIL ,bodsg)n-
dmm gnmomb” dmgddgn Mgsgdnnm gedmyqby-
00b 30MMd90d0n. 339300 sdMESbss M19aLML6
©o303d0M90000 dMLYOYMN  LY3bMBAEgOMM
9395309000 9L63MNLY S 3MMAMY3gdnb
399mM33900b dgmgaem dmbgb daobo goagmab
3%900b dmdngods. smbndbymo sdmEsbab dom-
6930 dmbEgds MmammE abhmmogmo 60bsd-
dm3mgonbo o 3MbLHNMHYBOYMLLTSMNEMYOMN3
gmomdn bLognmbob BoMIMEagbom, 81939, ds-
00560L yxmgosms 93Mm3yma badsmmnmab bm-
M3g00bs o 3Moghnznb dmdzgmngdoo.

33m330b gBHo3g00. 60650©g0sMY LEHODHNOL
dgbogomdn BomMAmEaqgbnans babbeab Lodo-
Mmool badmmEgbm 3MmEgdbob 200.6 Igbenom
Aodmyomndgdymn  B6mMmAnL  dnbosmMbo o
d0bo oanmo bobbmob bLodsmmmob 3obmb-
0gdmOosdn.

domomon Bobomo gmdmds  J39m03900,
Mmdmgdos gbgds yzgms 03 LogmMmbggdab
AodmMbomzombs o gobdompgdob, Mo gnMo-
mb 30My639mymanb 80d60m 3odhndMmOnb go-
dmygbgodnb dmgddgmn MgmagdEnob 3nMmogddn
0g086909. 39MdME, s30MBshnMn Yoo gnMomb
Bo33MI®  3oma30byBMg00dY, ZobgMdmodan
3ohndmmonb bLoxMmmbyg, LabsdoMnMbL TogMm
0009070 3oobyzghnmgdnlb ©obsdymMydy-
mmonb boMmabbn, gnMmomb mobbab goweybog-
MmOl gogmgbs dMmamEgo ol moz0byxmyg-
0009, 3ohndMmoOnl gowabnbz3nb bojnmbn o
gmonmmymas mmo babob sm3z900b mmbab-
dngonb godmynbgoob bodsMmmmygdmngzn dgE9-
3900. 0Mggn Mo gobbomymns s@vdon-
ob0b yxmgdems 93Mm3ymo  bLobodsmmemmb
00960 AIMYysmndgdYm 3MogdHn3obmob dgbods-
90bmonbL ggmboo.

©ab336000 BoMAmaqbomns 89x00900 ©o
a3hmMmobggemn  doamdy, Bodmgmagnn 3Mm-
0m9y0nbL goobyzghob dndboo.

d0m00)o@0 6360100

LagMMOdMMabm ™MsbsdxamdMmMOnL gMmom-
0mngds domnbbdg308 dedNsbaL daMmomon
JI3mY0900Lbs @O M30LYBMYdg00L  ©OE30L
bg3gfMman oMogMmN J39Yysbo godmb3930L B0bo-
39 ©o0Ygb60. 3gobboggmmgonm smbobndbsgns Lo-
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bgmdbngmos 30bBEMRYds dgngddbalb Tomomon
LHObIMBHN 3nMmMd Md30LYRMYONLS S HLogM-
mbmgodab xdMyb3gmymanb ggmbom. o0 dbMog
©M9009 3JHYommosL oM 3o0Maa3L 3ohndmm-
00L godmygbgdnb bognmbon, MMIJMOE dE30S-
B60bm30b dMa30mn bbgs, s dmMmab, bmEnsmy-
M0 Jxmadg00L, Myomndgdoab bgmobdgddmagm
RJHMML BoMAMoaabL. bLagdoMmmzgmmb bob-
benab badsmmab badmmEgbm 3obmbIdMm-
00 3o(hndmMmOosL gnmMamb yBMYb3gmyma3nb dnd-
60053 0Yg6900L. 99330M0©, LobsdsMmmmb dngM
30M3MmM0 gomsz0bymMadymn 30Mn 3zmogz MAg-
00 3o(hn0MmMOsdn 306030, Lobsd oM IMbgdy gn-
Momb ghobo G9LsdsdNL 635MNTBY.

L0030(0dMM  gnMomb” godmygbgdob BgbLL
Lobodommmm  @o  3Maghogmbn  0xMabH9dN
0MogMmg30mm3zbo gobdoMmbogznb. sMbLyOMAL
00Mmo bbzoasbbzomds BmMAnb dmJdgwn MYg-
©3J300b  3MBLAHNHYENLMSE  Tgbodsdobmdab
0MoM0O3YY, MaE dobo 3009303 LagmbLHoBHYEOM
LobsBOMNMMLbM30L dndommznb Loxyydzgma.
2018 BnEob ©®ydg LogmbBLEHNHIBOM Lobo-
dommmm dbxgmmob 3Mogdhnzedn Asdmysmo-
09090 80amadnl 0ednsbnb PRMY05006
d9L00030bMBNL Lognmbdy. d5LsdsdnboE, M-
09 396bnm3zab bogboos J3g9mn stbndbyman
™900L bLodoMmmmgomogn Loyydzmgdabs o
3Moghn30b dgLBs3zmab bognMmmgde.

bogdommzgemmb bobgab bLodoMmorigmab bod-
MmmEgbm 3magdbab 200.6 xbmob 0Msbsbdvco:
L0oLodoMmmm  3Mmaymmmab  dyodamamm-
000 o6 Loggmomo nbognsngzom goMmamb go-
dmygbgoab 3dMY639mymaxznb 30dbnm 3odon-
06Mmdob 3x3aMEadL dMmomEyoymb, MmImab
0000Mms3 3godmygbgdymns ©se3e390s bobbmab
LadMmmEgbm LodoMmomydmogzn ndymgonlb mm-
60Ldngoab bLobom, dob TngM LogdoMm3zgEMb
0gbhogonlb  LaBNbALHMML  dToMMN3gxEMMOAL
bygmmdn J9gdsgomo Loagamm Ladsmmanb 03-
Mooymo 30Mob — sbMMgdob gMmm3bymon
00796MmL LoH3MBaHM 5630MNTBY goMomb bMy-
3 06 63B0EMMOMN3 (BogMd sMy 6330 50%
- 0bo) Jghobsd@g”.

0mbndbyano, 9.6. ,LadodhndMm gnMom* oM Bo-
MIMoa)6L vmM33900 MMBALJNYONL Fom39, ©o-
dmy300909m bobgb, 3060086 88330M Fnmomyg-
0oL LLL 3MEadLo oM 839090L O 333LMSb g0
30Momb godmygbgdob Bgbob FobaLadMZzMgM

Ogbmdns dmEgdyan. mydize, 9.6. ,0Mobodon-
amm gnmMmombgob” gobbbgezgdnm, dnba godmyg-
69000 dgLodmms OMIMEIOYMMS JRBMIJO500
0g69L @sM®3a7Mo.

60603gdoMmg LhHshnodn BoMIMEagbomny
©absdy™M700 n3aby, Oy My bodoMommydmag Lo-
aMnbgb dgndmads shomMgogb gnMomb YdMY6-
39mymxnb 30060m 3ohndmmonb godmygbgdob
©0033000M909mn  3Magdhngs LabbaAL bodo-
Mmomab 3MmEgbado.

d30M3aa0Im0 Jam0
80maML babaIB3MMMO
8301a30bIBIBIBI

0mgodgn 3o0b6mbagdmmds 3oMab 3odhn-
0Mmdodn ©@am3900L bLognmbLb gobnbomogb
MmgmmE ombobdngdsb, MmBgmoE P30IYMIL
0d900b393000 6o ngbsb godmygbgdymaon. my-
3o obgmn dnEamadnb doybgoge LadmMmE)-
bm 3mE9dbo nM33bBNBYOL bLobodoMmommb
30M@OY07Mx0oL @ahM3mMbL gnMoman gooo3n-
LIMyoy0  dMOMEIO YN 30Mxon 3othnd-
Mmdodn bLL3 09-200 Tgbennlb 39-6 Bobogom
3960 d9000b3939080. 0bndbymn bmMmAs
3odmmobogb dmbodomomamab dngMm bLognmbab
3o0sbNbx30L, 9x35LYONL AgbadMxdMMOLL. 8-
330M0@, LabodoMmmm 30(MEYOYMNS d3¢HMDTo-
HIM© JoMo JObMmob ©o303907(M dMaMEdY-
™7y0L gomo30LYBRMYOBY, M3LE LoLaToMoM
3MagMHngoi sabhymaodb.

Lobsdommmm 3obhnbydgddn 3300Mbymm-
0m, MMA 30600006 OdMOMEOxMms dndsmm
03393908 0gbs godmygbgdyman, 3ofMn gnMmomb
39(Ho60007g 3ohndMmOs80 9bo 0969L oh™M39-
O0ymao. dghoE, 9hm-gho dgbbozanom 3obhnbg-
0000 bogedmdngdm 3mmaans 3nMEa3nMm gobdo-
MHo3L, MmA bLL3 89-200 dgbanob 39-6 6oboo
nd39Mohngemn  d0bssMbLNLYY.!  LabodoMmommm
3Mm3yMmmob dnsdamammonb sMambydmonb
30Mm0903030 33MEIOYMNN 0303909 OMo-
™E09mb gnmMmomb dmMY639Mboymazo 3ot n-
0Mmods d99xemombL, Momolg OMem3EyOmab
31693000 00130L70L.2

1 0b., d0mabiob Los3gmazom Labsdsmomml 2017
Panol 29 0360L0L gsbhnbgds, Lagdg Ne-13/895-17,
83- 6-

2 0b., md0omabol bss3gmazom Labsdsmomml 2017
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50039 306ANbgda30 3MMg300 JOMYMBNMOQ
0930L90L 30M39mn nbLHObENOL LobsdsMmEMUL
9096 3539070 0MIMEYOYMNL dndsMmm gn-
Mmomb PdMY63gmyma3nb 30Bbnm 3ohndMmoaL
399mynbg000g oMol mJdob o smbndbo3L,
Mmd dmboadsMmmg o oym JBR9ddmMbomo
900 90g3o bmMmInb godmygbgdedg o ofMmo-
LEMMoE 3obgdoMmbo 0302 3060006 ZoMomb
75MY639mymaze  3ohndmmonb JgxsMm©mdnbL
3o06y39homgosl  bobodommemm dbmemmo
RMMISMYMI 00HoL, godmeab, MMA sMs bobe-
domomm, sMadgm d0MomEgonb dbomg By3zghb
L0030 0dMM gnMomb* godmygbgdab bagnmbb.*

LoyyMoMgoms obog, MM3 oy OMomMEY-
0oL dndsmom dmbodomomyg bbgs sm339000L
mmbobdngdsb, 8530MNMOE, 30MI® M3JOM-
00b, 3odmnygbgdlb 80806 0ngn oyymbgomng,
bbEMANL EOMOBNEEB3g Y6 ndbgb gomazn-
LYIBRMMYON.> 3M 3MLYOMOL Logydzmnobn oMm-
3909600 000LY, Oy My gobodnmmOogdL 50330M
3o6Lb303909mM dnEaMAsL ,Ladshndmm gnmMom*
09930MOa03m 0MdM©YdYMms dndsMan.

33hmaahyMo 3ahndmmonb La3nMbmob -
3938009000 LogoMM3gxMML 3obMBBEHOMMONL
00000360L gxmgdsms 93Mm3ymo badsMmmemab
3M939096(H90m0b F9oMxdabb smdM30hgbm
0Lgo3bg0sb Logdgbmob: ,3000mgMmm ZogMmo-
069090 LLdgEML B0bodMBEYZ" . MMn3g 890-
mb3z93000 bLogdg 9bgds 30Mab Mv30b7BRMYdOLS
©9 JLagmmbmgdab Jxrmgosdn hsmgznb boxyyd-
3oL, MMAgmoE 3obmbdns gobgMmoma. smbnd-
by Log0d98d0 vadnobob JBMgOsM 93MM3Y-
3o LOLYTIMMNMMD EV393900L d3HMTdHMOQ
399mygbgonl Lognmbo 3mb396300L d0d6YONL
L36063MIHZME FoTOb.6

50330Md@ Eombobos, MM LLLZ 200.6 Ty-
banob  Asbobgmo ©o3de39dym  dMaEg0y-

ol 29 0360L0L gsbhobgds, Logdy Ne-13/895-17,
33- 4.

3 0b6., m00amobob Los3gmognm Lsbsdshoemls 2017
ol 29 0360L0L gsbhobgdes, Logdy Ne-13/895-17,
33- 6.

4 ob., xmMmdgbsdg m., (2018). ,,30Mmsmb godmygbgoals
76MYb633mymxznl 80Bbom 3o@&ndmdal godmyg-
6905“, 0b. Ladsmomob FyMmbomo: ,,dsMmmAbaxy-
@m0 s 39bmbn“, 1’18, 3. 105-110.

5 0b., 0J39.

6 0b., 55805608 PRI J3Mm3Pmo Lobods-
Mmorenmb 2000 Homolb 8 ;gdgMm3moab goeshyzgdon-
a90s bdgdgBg Caballero v. the United Kingdom.

mgomsb  00dsmmgdom  3o(h)ndMmonb  d3hHm-
dohyMo 3odmygbgdsb obwybb. T70939w®,
9mbsdoMmNMgb M350 3o6MbB oM 3dma3b Nb-
393070 33g05dmMboggdsb, bbmadnb @oMm-
000000 3oomaz0byBRMML gnMomdgRsMEady-

™o 0MOM YOO,

bALAZIMOIT ML

d0dfm ,,ba3am0amM
806a(Mb” 803(MI36IB0OL
©JabadddI360L badNdIbO

LobOTOMNEMML dngMm BnMydYMN Fosby39-
Homgonb ©abodymgos BoMdmowagblb d603-
369mMm306 gomMobdnob, MmMAgmoE LOdDMZsM-
q00b dbMoab bygmobyxrmgdob o3 dBmbsAn
bomosb 3abodh3znEgoL. gimm 306Mmo 0y go-
6300MHog0, Lobodsmmmm gowabyzgdhnmgdob
©3bsdYM90gMMO0m LadMZEMIdsL PABEYdS
MB3gbo, MmAT ,dboMmab osMayd9bMHgda oMoy
09605 dmbAgbomn o goggdymn“’. bmem 30650-
06 bLgdg gbgdo 91339000L MbNLJNgdNL NbgM
babgb, MMTgoE dMIMEYOxMdabM30b Magn-
LyIxmMyo0b ;Mybooy dEnMy bbnsb dgdMy©3sL
0m30em0bBnbgoL, Fnoyndghab nbws dmbaL
LabsdsMmnEML dngM FoMgo 0 83330M0 Fowo-
6y39h0mgdnb obodymgod..

0330 bLLZ 200.6 BsBnENOL EYOYMYOSL -
LAOYMY00L gMngdn gozbobamogzm, boom oM
096900 0b goMydmygos, MmA ,edbsdYMYOMAbL
MHmab* 306mbAadnb dngMm dg9dbngnn bmM-
9o obMYEYOL. Bobo odmygbndab BobsdnMmmdy
dbmmmE 0MoMEYdYmMab 3039000 Bogbhnb
oMbYOMOVY. 306506 IMbLTsMMNEL 3 ooh-
600 ©0L3MIENS MB35 FoBY30H™ML ,bods)n-
9mMm gnmMomb” 3odmynbgdnl Loznmbon, dob -
LabLVOYMYOgMNE dMoxgMo vg3Lb, ngn BbmemE
00 6mM3nL s8LMYEMgOMOE 3393¢MNnbg0s. Y30
LoLOTIMNEM 3MSJHNZOL Foa3bga3m, gobhn-
6900m0 y3M3mMagbmodsdn dbmemme dodmmby-
Mo® bgds 3©adnsbnb yymgdsms 93Mm3ymon
LabodsmmnEMb  goebyzghomndgodaob dmbly-
60900 3Mb396300bL 9-5 Tgbanom gomzsmnbbo-
6507m0 0030LYRMYd0L 3MyBYIRENNL IE30-
99 o BamAmoanbomons dbzgmmds FbmemE

7 &Mmadlgamn 3. (2009). 5sd0s60L Y3ENgd700 Labbenals
Lodstameal 3hmEgldn, cmdngobon, g3 129.
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30fMomb 3odmygbgdal 00B65896MboEM0OSDY.E
d0ybgazs@ 0dnbs, MmM3 gobhnbgdgddn LoLO-
domommm 93Mm3ymo 3Magdhnznb Loxyd3zgmdy
3o0mMmoEbogLb 3ohndmMmmdnb gadmygbgdnb bogn-
MmgosL, 9Mmzbym 306mbBBg oyMmbmodonm ngo
00063 0ygbgdL 3ohndMmmosb 0Mom©adymnb
908sMm 095600, LObST gnMom 0gbgds Tghobon-

0. bEmMmgo 306Mmbab boxyydzgmdg domgdyao,
003M50 o7LOOYMYOgMN Foabyzgdnmgds do-
0fAb0o 0o30060L PBMgosMS 93MM3PTs Lo-
Ladammmma 3mb396300b 39-5 dgbennb 9-3 bo-
Bomab bobnbosmBHaME dMnAgbzmML Logjdgdn’.
L0035(N3MM gnMomb” v3hmMmIsHMo@ godm-
y969060b 3909300 3MagHn3od0 bobsdoMmmmm go-
©36Y39Hnmgd0b ©obLLdYMYOYMMONL EadIMO
boMmabbn 3ohndmmodnb godmygbgdab bsbnendo,
Mo MMLYE IMbLdsMmg dbmemeE 3o6MbBabL
hobobgmBg dncnmgdoom 893mngaMamgd..

8068MdMoaM0 30003MMa0L
LIBEMAIbI ©V3033b0L
d06MB0JIMJIdNOL d338(MB3ABGOLAL
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909M 3o390gmn gobhnbgdab Loxyyd3zgmbdy, o6
90L 3goMydg, 3ooYdgMN 330 YOMMONLSL.
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MmIgmoE 3obod®minEgoms 0Mem©gdymab
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Lo®Yd39mMBy ©V303900L bLozombon, MOEESO
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8 0b.,  LogoMmozgmml  Lo3MBLENEEoM  Lobods-
Moyanmb 2020 fanol 14 ogdgM3anals Ne3/3/1341
Lbomgdm hsbsfhgoa, I-7.

9 0b. 8530Md000 X., 9330560L PJBMId700 s Lob-
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0000 J3Mm3ymo Lobsdsmommb 3MyEaeab@nmo
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0099390@905MMDL.™°
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30fMmomb” godmygbgdob @MMLSE oMLYOMOD.
30fmamb  d9xamEgonbob dnbo  3shndmmonm
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09man goMmaadmads — ©v393900L Bdghnb smMbY-
0mMdVY. 83933000 0bgon d50mb3z93s, MMEaLL3
LobsBOMMNEML Fogm sMILEMMOE® TMbES -
393900L gobhnbgdab goEgds, bmmm ©o3039-
0o 0MyMEadymab dodoMmm sm339mab M-
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035m0bB0bgdL, gogdammmgogans, 30600-
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B6obdngoab bLobom 3doMzgmon 3ohndmMmoab
09930M@0s3.N
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030000690Mm00L d9bsdE30MgomMaE L3gENOMYMI
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Mygdabs. smbndbya 35MayL 3003 IRMM
00YoMgoL 0b goMgdmads, MMT 303300L 3o
990mmbgbgonm 9439y6906m0b FgoMmgdnom bo-
3Mdbmomuy gobLbzozgdymany.
990momb0dbymMnob godmamnboMy, ogs-
3900L 3MmEgEgMymo 69Lgodob LOLBMO®B) @
993399 H9MmMd 8603369mmM356 3ogmgbob obgbb

0900gmadn 0MdmMOYdYMMS 01030LYRMYdD.
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dom0 g@mMgomMn3n daMadsMmamos ymzgmmanb
760 0M30mnbBN6g0aL sbgomn AsMy3zalb 3o-
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00b 9979060%30L dg0mmads 80600788y on-
y3sobb 0Mom@dymms dndamm gobgmdmoon
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0940600. Mmy30 MMy OMINEYOYMNL NbN-
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M03 3o(hndmmOsL, dnbo godmygbgonl ,obody-
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THE PROBLEM OF USING
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30939 bagoMm3gmmb 3MbLAHNDHYENNm (Bg-13 By-
bmnom) goMsbhnmyoymn s©sdnsbob ghm-gMomo
396sbadgbHnmo ga3amgds — Mmo30bBRMgd.
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ABSTRACT

There is a provision in the criminal procedural legislation that creates a
danger of covert violation of the basic human right - freedom. This threat
arises at the first presentation session against the detained accused, when
the court assigns the accused another, lighter, restraining measure instead of
imprisonment. Despite the court's decision, the defendant is not immediately
released from the courtroom. According to the Code of Criminal Procedure, at
this time there is the use of imprisonment for the purpose of providing bail,

i.e. "custodial bail"

The court's decision to release the person on bail is enforced later, after
the provision of the law has been fulfilled. In particular, the arrested accused
is obliged to pay a certain amount of money as bail, in order to enforce the
decision against him. As a result, the determining factor for the accused's
release is not the court decision, but his solvency. In case of non-payment of
the amount, he remains in prison, which leads to an unjustified violation of
the presumption of freedom. Making a decision on release by the court is of
a formal nature, thus creating a practice of low protection of human freedom,
incompatible with international standards. As a result of such an approach,
the accused on bail is unjustifiably kept in prolonged detention and, more-
over, he is deprived of the opportunity to appeal the said treatment.
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