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ABSTRACT

Environmental racism is a phenomenon defined by an unfair allocation
of environmental risks. It is a systematic violation of the right to a safe
and healthy environment. Environmental racism takes root in the colo-
nial prioritisation of race in the distribution of social and environmental
benefits. The environment should not be treated like an infinite garbage
can. The economic polarity of the world will always have some people on
the receiving end of an ordeal. In contradistinction to the ideal, in Africa,
environmental justice is a concept of privilege. The costs of industrialisa-
tion such as environmental degradation and the generation of toxic waste
have brought about imbalances in the environment. These imbalances
have caused variant problems, both short term and long term

This article discussed environmental racism and what it means for
the realisation of environmental justice. This article further compared
the successes of the Bamako Convention to the Basel Convention in
the light of the realities of the dumping of hazardous waste in Africa and
the conduct of activities injurious to the environment. It further exam-
ined the activities of multinational companies in Africa and how weak
regulatory environments aid the impunity of environmental pollution.
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INTRODUCTION

Environmental racism is the type of structural
racism that causes people of color to be dispro-
portionately affected by policies and practices
that necessitate them to live close to places with
toxic waste like landfills, sewage works, mines,
power stations and other such locations that pos-
es a risk to their health or safety." As Weintraub
stated, environmental racism is the deliberate
placement of toxic waste sites, landfills, inciner-
ators and industries that pollute the environment
in communities of people of color.2 In a broader
context, environmental racism poses a significant
risk to the poorest countries in the world, most of
which are in Africa.® Besides the inefficient en-
vironmental policymaking in many African coun-
tries, the flow of plastics to Africa is contributing
to the buildup of an immense environmental
crisis. There has been a consistent dumping of
electronic products in Africa, this alone accounts
for a significant share of the environmental risk
that Africa is exposed to.*

In the wake of environmental racism, indig-
enous populations are often at risk.5 This is be-
cause the gentrification of indigenous land can
inspire the need for resettlement. Environmental
racism is a racial injustice that is often not real-

1 Beech, P., (2020). What is environmental racism
and how can we fight it? World Economic Forum.
<https://www.weforum.org/agenda/2020/07/what-

is-environmental-racism-pollution-covid-systemic/>
[Last seen: March 18, 2022]

2 Weintraub, 1., (1994). Fighting environmental racism:
a selected annotated bibliography. Electronic Green
Journal, 1 (1). <https://doi.org/10.5070/g31110155>

3 Focus Economics., (2020). The poorest countries in
the world. FocusEconomics | Economic Forecasts from
the World's Leading Economists. <https://www.focus-
economics.com/blog/the-poorest-countries-in-the-
world> [Last seen: March 18, 2022]

4 UN Environment., (2022). Africa waste man-
agement outlook: Summary for decision mak-

ers. <https://wedocs.unep.org/bitstream/
handle/20.500.11822/25515/Africa WMO _

Summary.pdf?sequence=1&isAllowed=y>

5 Beech, P., (2020). What is environmental racism
and how can we fight it? World Economic Forum.
<https://www.weforum.org/agenda/2020/07/what-

is-environmental-racism-pollution-covid-systemic/>
[Last seen: March 18, 2022]

ly considered in the severity of its impact on the
environment of vulnerable racial communities.®
Africa is a region that is trapped in the toxicity
of environmental racism. The history of environ-
mental racism in Africa dates back to colonial-
ism, when the exploitation of the African environ-
ment led to the creation of systems that currently
burden the African environment and has led to
the displacement of indigenous communities.” In
examining environmental racism and its impact
on Africa, there is the question whether toxic
waste dumping in Africa is based on a calcula-
tion of cost benefit analysis or on environmental
racism. Cost benefit analysis is the systematic
process through which businesses explore de-
cisions to take and which to forego. In cost ben-
efit analysis, the expected rewards of an action
are weighed against the costs.® This determines
whether the action would be taken. The use of
cost benefit analysis in the evaluation of envi-
ronmental regulations especially in developed
countries like the US has been criticized to lack
an ethical foundation, and therefore not the right
fit for the problems it was hoped it would resolve
since environmental regulation is about moral is-
sues.® The argument against the ethical value of
cost benefit analysis in environmental protection
was further treated in Hsu’s article, which cap-
tured debates on the relevance of cost benefit
analysis in environmental law.

One of the most prominent scholars, amongst
critics of the economic approach to measuring
impact of environmental law and policy, Lisa

6 The Lancet Planetary Health., (2018). Environmental
racism: time to tackle social injustice. The Lancet Plan-
etary Health, 2 (11), e462. <https://doi.org/10.1016/
$2542-5196(18)30219-5>

7 Dominguez, L. & Luoma, C., (2020). Decolonising
conservation policy: how colonial land and conservation
ideologies persist and perpetuate indigenous injustices
at the expense of the environment. Country, 9 (3), 65.
<https://doi.org/10.3390/1and9030065

8 Hayes, A., (2021). How Cost-Benetfit analysis (CBA)
process is performed. Investopedia. <https://www.
investopedia.com/terms/c/cost-benefitanalysis.asp>
[Last seen: March 18, 2022]

9 Ackerman, F. & Heinzerling, L., (2002). Pricing the
priceless: cost-benefit analysis of environmental
protection. University of Pennsylvania Law Review,

150 (5), 1553. <https://doi.org/10.2307/3312947>

Olalekan Moyosore Lalude, Ayoyemi Lawal-Arowolo
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Heinzerling, is known for her intense engage-
ment of the debate where through a confron-
tational approach, she has held ground on the
ethical indignation of environmental issues.™
Cost benefit analysis have rightly been consid-
ered amoral, until an environmental outcome
defines its use. An instance is when oil indus-
try players decide to use international politics to
influence environmental regulation on plastics in
Kenya, where it is obvious that economically for
them, it's more profitable to find a ready market
for their environmentally harmful goods than to
have to be mindful of its impact on the environ-
ment." This is despite Kenya'’s struggle with the
management of plastic waste. When cost benefit
analysis is used to calculate the benefits of toxic
waste dumping in countries with weak environ-
mental protection mechanisms, and there is a
choice to protect economic interests above envi-
ronmental wellbeing of communities concerned,
then cost benefit analysis stop appearing in its
amoral sartorial, but adopt an ethical pose.

THE HISTORY OF
ENVIRONMENTAL RACISM

Environmental racism emerged from the
events that defined the mission of the environ-
mental justice movement in the America of the
1980s. Events such as the hazardous mass of
the Warren Country waste disputes in North Car-
olina and the ‘racially distributed spread of petro-
chemical pollution in “Cancer Alley”, Louisiana’
were evidence of the contemporary problem that
environmental racism is. The idea that detritus is
a social process, conceptually frames the histor-
ical essence in which environmental racism de-
veloped in. It especially captures the social prob-
lems and constructions that have long defined

10 Shi-Ling Hsu, “On the Role of Cost-Benefit Analysis
in Environmental Law” 2004 Northwestern School of
Law Draft Paper

11 Tabuchi, H., Corkery, M. & Mureithi, C., (2020).
Big oil is in trouble. Its plan: Flood Africa with
plastic. The New York Times. <https://www.nytimes.

com/2020/08/30/climate/oil-kenya-africa-plastics-
trade.html> [Last seen: March 18, 2022]

environmental relations. The interpretations of
race and waste and their influences on each oth-
er reach to the foundations of American nation-
hood.™ Environmental racism was essentially
an American idea, since it was discovered that
waste management policies had a racist under-
tone. Environmental racism is a problem that can
be contextualized and it is often judged based
on the effect that environmental risks have on a
racial demographic, stemming from the actions
of the privileged race.

The existence of racial privilege has long
been the foundation for environmental racism.
In the African context, the history of environmen-
tal racism is the history of colonial exploitation.
White argued that colonialism wreaks violence
on the human relationship with the environment.
He further showed how environmental racism is
connected with colonialism by creating a link on
the negative impact of colonialism on the lives
of indigenous people and their environment."
The Scramble for Africa in 1884 to 1885 set the
pace for the environmental exploitation that was
to define the power balance of environmental re-
lations and the framing of Africa as the dumping
ground in today’s environmental politics. The co-
lonial power claims that made the Berlin Confer-
ence of 1884-85 necessary were so strong that
the mediative purpose of the conference was de-
feated. The colonial power claims was one of the
major factors that brought about the First World
War."* The Scramble for Africa was a scramble
for resources.” It was a commodification of the

12 Davies, T., (2017). Clean and white: a history of
environmental racism in the United States. Ethnic and
Racial Studies, 40 (8), 1360—1362. <https://doi.org/10.
1080/01419870.2017.1287425>

13 Whyte, K., (2018). Settler Colonialism, Ecology, and
Environmental Justice. Environment and Society, 9(1),
125-144. <https://doi.org/10.3167/ares.2018.090109>

14 Joplin, S., (2019). Scramble for Afiica — New
World Encyclopedia. New World Encyclopedia.
<https://www.newworldencyclopedia.org/p/index.

php?title=Scramble for Africa&oldid=1026554>
[Last seen: March 18, 2022]

15 Al Jazeera. (2010, Sept. 5). The scramble for Africa:
A History of independence. Independence News | Al
Jazeera. <https://www.aljazeera.com/videos/2010/9/5/

the-scramble-for-africa-a-history-of-independence>
[Last seen: March 18, 2022]



#21, March, 2022

—_
[EEN

African environment without regard for its sys-
temic implications. Weingaf pointed out that Af-
rica had long suffered from astonishing levels of
inequality, poverty and oppression since the end
of colonialism. He argued that tying the cause of
underdevelopment and poverty to corruption and
governance is falling far from the real cause of
Africa’s problems which is the frustration of in-
dustrial development in the stifling atmosphere
that was created by colonialism.® Environmental
racism has evolved with colonialism. Today, co-
lonialism far from being a subject of occupation
has thrived in an international system of environ-
mental regulation and with it, environmental rac-
ism is perpetuated not just with the way it gives
more representation to Western interests, but
also in how it controls the narratives from Africa."”

GERBOISE BLEUE AND
THE NUCLEAR PRECEDENCE

When the Gerboise Bleue happened, it
marked as one of the many expressions of en-
vironmental racism in a region that is often the
target of exploitative actions by the developed
world. The Gerboise Bleue was a French nuclear
testing operation that started on the 13™ of Feb-
ruary 1960. The name had meant ‘blue jerboa’
after the blue part of the French tricolor flag and
a small Saharan rodent. The nuclear bomb had a
blast capacity of 70 kilotons. More powerful than
the bomb the United States had dropped after
the Second World War in Hiroshima. The first of
the nuclear bombs that France had tested was
in Tanezrouft area of the Sahara Desert. Over
the span of two years, France had tested four
nuclear bombs above Tanezrouft. During these
two years, Algeria which was a country close to

16 Weingraf, L., (2019). Legacies of colonialism in Africa
| International Socialist Review. International Socialist
Review. <https://isreview.org/issue/103/legacies-
colonialism-africa/> [Last seen: March 18, 2022]

17 DeCastro, D., (2017). The Colonial Aspects of
International Environmental Law: Treaties as Promoters
of Continuous Structural Violence. Groningen Journal
of International Law, 5 (2), 168-190. <https://doi.

org/10.21827/5a6af9c46c2{f>

the test site was under the colonial occupation of
France. When Algeria got independence in 1962,
still reeling from a long-term revolutionary war,
France had kept a military presence in the area
and had tested 13 nuclear bombs in a facility
that was hidden underneath the Hoggar Moun-
tains, 400 miles from Reggane in the Sahara.
Upon leaving, the French had buried hazardous
materials from the nuclear tests in the areas it
had tested.

Some Algerians who did not know that the
buried materials were contaminated started to
harvest the materials for their useful parts. After
that time, the inhabitants of Reggane had re-
corded the prevalence of medical problems such
as babies that were born with atrophied limbs;
stomach cancer, skin cancer and liver cancer;
and there also were reports of temporary blind-
ness among those that saw the vicious flash of
light that lit up the Maghreb in the early morning
hours. The French government’s response to the
criticism that attended the Gerboise Bleue was
about its recklessness in its management of the
nuclear operation. In 2014, the French newspa-
per Le Parisien had revisited the Gerboise Bleue
operation by publishing an article titled ‘choc sur
la bombe A en Algeria,” (the shocking document
regarding the A-bomb in Algeria. The article
which had been written by Sébastien Ramnoux
exposed information which contradicted what the
French government had earlier claimed. Along
with it was a copy of a French military map from
the 1960s that showed the test area of the ini-
tial explosion at Reggane in the Sahara with a
distance of 1,300 kilometres in the southwest
of the Algerian capital, Algiers. The map further
showed the spread of the operation’s aftereffects
from the test area to different parts of Africa and
Southern Europe. The radiation had been more
intense and had reached farther places than the
French government had admitted before 2014.8
The Gerboise Bleue emphasised the environ-
mental impact of colonialism and its tendency of

18 Panchasi, R. 2019. “No Hiroshima in Africa”: The
Algerian war and the question of French nuclear tests
in the Sahara. History of the Present, 9(1), 84. <https://

doi.org/10.5406/historypresent.9.10084>
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environmental racism.' The colonial experience
of Africa and the imbalance in the environmen-
tal relations it created, justified a dangerous pre-
cedence like the Gerboise Bleue. The Gerboise
Bleue, as it should, has become a reference
point for the complex evolution of environmental
racism and its structural violence against Africa.

THE SCOURGE OF E-WASTE

Th6een significant levels of copper, cadmium,
lead, iron, chromium, and nickel.?° At the Agbog-
bloshie dump, it was discovered that the workers
at an e-waste recycling facility had a high level
of blood lead, cadmium, chromium, and urinary
nickel more than non-e-waste workers.2!' The im-
pact of e-waste in Ghana is underemphasized as
the country makes about 105 to 268 million dol-
lars per annum from materials that were gotten
from e-waste.?? It also provides jobs for around
200,000 people® and forms what would be con-

19 Magdaleno, J., (2015). Algerians suffering
from French atomic legacy, 55 years after nuke
tests.  Aljazeera.  <http://america.aljazeera.com/
articles/2015/3/1/algerians-suffering-from-french-

atomic-legacy-55-years-after-nuclear-tests.html>
[Last seen: March 18, 2022]

20 Chama, M., Amankwa, E. & Oteng-Ababio, M.,
(2014). Trace metal levels of the Odaw river sediments
at the Agbogbloshie e-waste recycling site. Journal of
Science and Technology (Ghana), 34 (1), 1. <https:/
doi.org/10.4314/just.v34il.1>

21 Wittsiepe, J., Feldt, T., Till, H., Burchard, G.,
Wilhelm, M. & Fobil, JN 2016. Pilot study on the
internal exposure to heavy metals of informal-
level electronic waste workers in Agbogbloshie,
Accra, Ghana. Environmental Science and Pollution
Research, 24 (3), 3097-3107. <https://doi.org/10.1007/
s11356-016-8002-5>

22 Lebbie, TS, Moyebi, OD, Asante, KA, Fobil, J.,
Brune-Drisse, MN, Suk, WA, Sly, PD, Gorman, J. &
Carpenter, DO 2021. E-Waste in Africa: A Serious
Threat to the Health of Children. International Journal
of Environmental Research and Public Health, 18(16),
8488. <https://doi.org/10.3390/ijerph18168488>

23 Lebbie, TS, Moyebi, OD, Asante, KA, Fobil, J.,
Brune-Drisse, MN, Suk, WA, Sly, PD, Gorman, J. &
Carpenter, DO 2021. E-Waste in Africa: A Serious
Threat to the Health of Children. International Journal
of Environmental Research and Public Health, 18(16),

8488. <https://doi.org/10.3390/ijerph18168488>

sidered an extra source of foreign exchange.
The long term effect is however not considered.

The trade of e-waste in Nigeria and Ghana
is further motivated by the rising costs of new
electronic equipment, and the exportation of old
and used Electronic and Electrical Equipment
(EEE) to developing countries like Nigeria and
Ghana is on the basis that there is the lack of
capacity to purchase new equipment while there
is need to keep up with the technological trend.?*
The toxicity of the e-waste trade is a highly sig-
nificant evident of the changing faces of envi-
ronmental racism, especially against the most
vulnerable people in Africa. The exploitation of
their socioeconomic vulnerability touches on the
fundamental question about the right to a healthy
environment and the protection of such right as
it is contained in Article 4 of the African Charter
on Human and People’s Rights (Banjul Charter).
Article 24 provides that ‘All people shall have
the right to a general satisfactory environment
favourable to their development.’?® A ‘general
satisfactory environment’ would mean an envi-
ronment healthy and safe by global standards.
However the scale of balances in global trade
has seen that the African environment and its
sustainable development are threatened by the
toxicity of e-waste trade and governmental inca-
pacity in addressing its importation.

HAZARDOUS WASTE
MANAGEMENT IN AFRICA

The danger of environmental racism in Afri-
ca is that it is costly both financially and envi-
ronmentally. This is because hazardous waste
management is expensive and complex to han-
dle. Akpan and Olukanni have found that the
improper management of hazardous waste in
Africa has led to the proliferation of health chal-

24 Albuquerque, CA, Mello, CHP, Paes, VC, Balestrassi,
PP & Souza, LB (2017, July). Electronic junk: Best
practice of recycling and production forecast case study
in Brazil. International Joint Conference — ICIEOM-
ADINGOR-IISE-AIM-ASEM, Valencia, Spain.

25 African Charter on Human and People’s Rights (Banjul
Charter) 1970.
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lenges such as birth deficiencies and cancers.?
In Nigeria, management of hazardous waste is
unwieldy as its continued importation over sev-
eral decades has proliferated in tons of toxic ma-
terial that threatens the environment, economic
growth, development and the enjoyment of hu-
man rights.?” The disposal of hazardous waste is
expensive as it requires special procedures and
technical expertise to execute. Since e-waste is
often left to informal waste management and re-
cycling processes that employ crude techniques,
in the absence of recycling infrastructure and
competent waste management system, e-waste
has now become a leading environmental pol-
lutant and a threat to human health in Nigeria.?®
The lack of competence in the management
of hazardous waste is not only a Nigerian prob-
lem, in Kenya, Ghana and Tanzania too, e-waste
management goes through informal processes
that make it a dangerous environmental problem.
Asides the governmental indifference to hazard-
ous waste management in Nigeria, Kenya, Gha-
na and Tanzania, its management is further pres-
sured by environmental racism. In other parts of
the world, there are stories that show how envi-
ronmental racism puts people at risk when it is
evident that they have nothing to alleviate the
risk. Bullard’s study in 2007, found that race was
more likely to predispose a population to environ-
mental pollution than socioeconomic status.?® In
the case of Africa, the perception of the region, its

26 Akpan, VE & Olukanni, DO 2020. Hazardous Waste
Management: An African Overview. Recycling, 5 (3),
15. <https://doi.org/10.3390/recycling5030015>

27 Tjaiya, H., Abbas, WI & Wauraola, OT 2018. Re-
Examining Hazardous Waste in Nigeria: Practical
Possibilities within the United Nations System. African
Journal of International and Comparative Law, 26 (2),
264-282. <https://doi.org/10.3366/ajicl.2018.023 1>

28 Nnorom, IC & Odeyingbo, OA 2020. Electronic waste
management practices in Nigeria. ScienceDirect. [Last

March 18, 2022, from <https://www.
sciencedirect.com/science/article/pii/B97801281703
04000140#:%7E:text=Nigeria%?20lacks%20the%20
necessary%?20recycling, E%2Dwaste%20disposal %20
at%20dumpsites>

29 NRDC. (2007, March). Toxic wastes and race at
twenty: 1987-2007. <https://www.nrdc.org/resources/

toxic-wastes-and-race-twenty-1987-2007> [Last seen:
March 18, 2022]

seen:

people and its relevance, in the developed world
has often influenced its environmental relations.
The extreme faith in the quality of goods from
developed countries like the United States and
the UK often validate the market for foreign-used
goods. However Azuka has argued that the pref-
erence for used electronic goods is motivated
by economic forces.?® Although used electronic
goods can be cheap, there is no evidence that
shows that the price differences between the
new and the old is significant. One of the most
problematic issues with e-waste management in
Africa is that it is processed by people who have
little knowledge about its dangers to the health
and the environment, hence toxic components
often find their way into places where they can
easily cause havoc.

AFRICA’S PLIGHT IN A
NEAR ENVIRONMENTAL
APOCALYPSE

Environmental racism presents challenges to
Africa, especially when combined with the effects
of climate change and poverty. Africa’s most sig-
nificant challenge in legally addressing environ-
mental pollution from environmental racism is
poverty. Africa’s delicate situation is accentuated
by the fact that Africa approached the 21t centu-
ry as the poorest region.®' Africa’s plight is further
made critical as it has been established that pov-
erty contributes to environmental damage. En-
vironmental pollution threatens human health in
many African countries. Pona and others found
that environmentally-linked health problems are
a major concern in Nigeria as there are many
sources of environmental pollution such as air
and water pollution, oil spillage, deforestation,
desertification, erosion, and flooding resulting

30 Azuka, A.1., (2009). The influx of used Electronics into
Africa: A perilous trend. The influx of used electronics
into Africa: A Perilous Trend, 5 (1).

31 Hope, K.R., (2007). Poverty and environmental
degradation in Africa: towards sustainable policy
for reversing the spiral. International Journal of
Environment and Sustainable Development, 6 (4),451.

<https://doi.org/10.1504/ijesd.2007.016246>
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from a lack of good drainage system.?? Most of
the significant causes of death in Nigeria have
been linked to environmental risk factors. Over
the years, lower respiratory infection from air pol-
lution in Nigeria has emerged from its fourth po-
sition in 2007 to be at the topmost rung of ranked
causes of death in 2017.3® Cobbinah and others
have shown that in Ghana, the situation is no
less severe, with increasing poverty predispos-
ing the population to environmental pollution.®*
According to Srivastava and Pawlowska, Ac-
cra’s main source air pollution is the burning of
e-waste at the Agbogbloshie dumpsite with car-
cinogenic materials dispersed in the air and toxic
metals spread in the waterways and oceans. The
exposure to this dangerous materials causes
health problems that costs millions of dollars in
treatment.® The problem of environmental pollu-
tion is however compounded by the poor health
infrastructure, especially in the countries most
affected.

Minja of the National Bureau of Statistics
in Tanzania, showed that Tanzania is a major
consumer of used electronic goods that quick-
ly become e-waste. She further pointed out that
the country has a poor management system
for e-waste.*® Like in Nigeria and Ghana, there

32 Pona, HT, Xiaoli, D., Ayantobo, OO & Narh Dan-
iel Tetteh., (2021). Environmental health situation in
Nigeria: current status and future needs. Heliyon, 7
(3), €06330. <https://doi.org/10.1016/j.heliyon.2021.
e06330>

33 Pona, HT, Xiaoli, D., Ayantobo, OO & Narh Dan-
iel Tetteh., (2021). Environmental health situation in
Nigeria: current status and future needs. Heliyon, 7
(3), €06330. <https://doi.org/10.1016/j.heliyon.2021.
e06330>

34 Cobbinah, P.B., Poku-Boansi, M. & Peprah, C.,
(2017). Urban environmental problems in Gha-
na. Environmental Development, 23, 33-46. <https://
doi.org/10.1016/j.envdev.2017.05.001>

35 Srivastava, S. & Pawlowska, A.E. (2020, September
26). Ghana: Balancing economic growth and depletion
of resources. World Bank Blog. <https:/blogs.
worldbank.org/africacan/ghana-balancing-economic-

growth-and-depletion-resources> [Last seen: March
18,2022]

36 Minja, R., (2019). Tanzania's experience in compilation
of e-waste statistics. UNStats. <https://unstats.
un.org/unsd/environment/FDES/EGES6/Session%20
2 8Tanzania E-waste%?20statistics.pdf>

is no effective implementation of regulations in
Tanzania. The increasing demand for such obso-
lete electronic goods poses a serious long term
problem since there is hardly a viable plan to
control its inflow into Tanzania.?” Although there
are recyclable parts in such electronic goods, yet
the unusable parts contain toxic materials that
are often left in streets and in office stores.® In
Kenya, the situation is no less dire. Before smart
phones became ubiquitous in 2007, Kenya gen-
erated 2,800 tons of e-waste from television
sets, Kenya churns out 44,000 tons of e-waste
annually and has no law regulating the manage-
ment of e-waste. The Nairobi River that serves
as a source for many streams is heavily polluted
by e-waste.*

The Kenyan government has responded to
the problem of e-waste by developing the Nation-
al E-Waste Management Strategy, an action plan
to combat the scourge of e-waste. The Kenyan
National E-Waste Management Strategy, which
is an action plan with a times-span of 2019/20
to 2023/24. It intends to fill the gaps in its man-
agement of e-waste at all political levels, and en-
sure a monitoring and evaluation apparatus for
e-waste management, encourage research and
innovation in E-waste management and put in
place legal and regulatory framework for e-waste
management in Kenya.*® 150 tons from mobile
phones and 2,500 tons from personal comput-
ers. The problem of e-waste in Nigeria, Kenya,
Ghana and Tanzania mirrors the bigger picture of
a serious futuristic public health emergency that

37 Minja, R., (2019). Tanzania's experience in compilation
of e-waste statistics. UNStats. <https://unstats.
un.org/unsd/environment/FDES/EGES6/Session%20
2 8Tanzania E-waste%?20statistics.pdf>

38 Minja, R., (2019). Tanzania's experience in compilation
of e-waste statistics. UNStats. <https://unstats.
un.org/unsd/environment/FDES/EGES6/Session%20

2 8Tanzania E-waste%?20statistics.pdf>
39 Odhiambo, R., (2018). Kenya's e-waste problem. DW.

COM. [Last seen: March 18,2022, from <https://www.
dw.com/en/kenya-needs-to-step-up-efforts-to-recycle-
e-waste/a-43252169>

40 Ministry of Environment and Forestry. 2019. National
e-waste  management  strategy.  <http://www.

environment.go.ke/wp-content/uploads/2019/05/
NATIONAL-E-WASTE-MANAGEMENT-

STRATEGY-APRIL-29th-1.pdf>
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would take from the lean resources of the vulner-
able people in these countries. The asymmetric
environmental relations with the source of the
pollution defines the environmental racism that
the region is confronted with. Asante and others
have expressed that Africa is the most significant
recipient of the burden of e-waste.*' What this
means for the region is that there is a looming
environmental crisis that it would not be able to
resolve since the region lacks the financial re-
sources, infrastructure and strong institutions to
attend to the problem.

BASEL CONVENTION

Environmental racism is not new to Africa. It
has long been occurring in many forms, especial-
ly as toxic waste dumping and dangerous natural
resource exploitation that would often have neg-
ative effects on indigenous people. The develop-
ment of legal frameworks to address the issue of
environmental racism has often encountered sig-
nificant challenges that touch upon implementa-
tion, monitoring and assessment of environmen-
tal risks and damages. The Basel Convention was
an instrument that promised to tackle the problem
of toxic waste dumping but failed. The Basel Con-
vention on the Control of Transboundary Move-
ments of Hazardous Wastes and their Dispos-
al 1992 is an international instrument that was
made in response to the risks of environmental
pollution. As far as the early 1980s, the interna-
tional community had been interested in manag-
ing hazardous waste. It was one of the three main
environmental concerns and was in the United
Nations Environment Programme’s (UNEP) first
Montevideo Programme on Environmental Law
in 1981.42 The aspiration of the Basel Convention

41 Asante, KA, Amoyaw-Osei, Y. & Agusa, T.,
(2019). E-waste recycling in Africa: risks and
opportunities. Current Opinion in Green and
Sustainable Chemistry, 18, 109-117. <https://doi.
org/10.1016/j.cogsc.2019.04.001>

42 UN Environment Programme. 2011. Basel Con-
vention > The Convention > Overview>History >
Overview. <http://www.basel.int/TheConvention/
Overview/History/Overview/tabid/3405/Default.

was to protect developing states from the scourge
of hazardous waste dumping, in the light of the
fact that exported waste was finding its way from
more developed countries to developing ones.
The international community decided to adopt the
Basel Convention in 1989.4 Although during the
negotiations that culminated into the Basel Con-
vention, there was the general consensus that it
was morally inappropriate to dump toxic waste in
developing countries with weak regulatory frame-
work, yet there was disagreement over what ma-
terials would qualify as toxic and whether such
materials could be exempted in the event that
they are being exported for recycling and recovery
purposes.** The resolution of that disagreement
was leaving it to the discretion of states to prohibit
whatever they deem as hazardous waste.* This
was in line with the reasoning that sates would act
in their best interests and would prohibit what they
need to prohibit.

The obligation of the state as contained in the
instrument was towards ensuring that the state
prohibiting toxic waste, would inform other par-
ties to the treaty of its intention to enforce the
prohibition.*¢ States were also mandated not to
allow the exportation of hazardous waste from
its jurisdiction to states that have prohibited the
exportation so far as there has been a notifica-
tion of the prohibition. The convention also pro-
vides for states to exercise their rights to accept
or refuse the importation of toxic waste.*” Import-

aspx#:%7E:text=1.aw%20in%201981.-,The%?20
Basel %20Convention%200n%20the%20Control%20

0f%20Transboundary%20Movements%20
of,world%200f%20deposits%200f%20toxic>  [Last
seen: March 18, 2022]

43 Ahmad Khan, S., (2020). Clearly hazardous, obscurely
regulated: Lessons from the Basel Convention on
waste trade. AJIL Unbound, 114, 200-205. <https://
doi.org/10.1017/aju.2020.38>

44 Clapp, J., (2010). Toxic Exports: The Transfer
of Hazardous Wastes from Rich to Poor Cou-
ntries (Illustrated ed.). Cornell University Press.

45 The Basel Convention on the Control of Transbound-
ary Movements of Hazardous Wastes and their Dispos-
al 1992, Article 3.

46 The Basel Convention on the Control of Transbound-
ary Movements of Hazardous Wastes and their Dispos-
al 1992, Article 4(1)(b).

47 The Basel Convention on the Control of Transbound-
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ant to the treaty was the right of a party state
to exercise its sovereignty in accepting or re-
jecting the importation of hazardous waste. The
progress of the Basel Convention was weighed
by the evolving trend of international politics,
the empowerment of capitalism and what this
meant for its compliance. The weakness of the
international treaty came from the rise of multi-
nationals and their growing power to influence
local politics. The Basel Convention did not also
take into consideration the asymmetric environ-
mental relations between wealthy countries and
poor countries. Khan observed that despite the
existence of international law prohibiting hazard-
ous waste dumping yet, many African countries
have continued to be victims of the toxic waste
trade.*® This concern is rooted in the failure of the
instrument to have considered the weak regula-
tory systems of the developing countries who are
parties to the convention and how the regulatory
systems were susceptible to exploitation.

BAMAKO CONVENTION

The protection of the environment in devel-
oping African countries was made necessary by
the realities of the trade in toxic waste and its
management. Ajibo found that over 90 percent
of toxic waste generated and traded every year
are from developed countries. The toxic waste
is then shipped to developing countries to be re-
cycled and to be disposed.* The making of the
Bamako Convention on the Ban of the Import to
Africa and the Control of Transboundary Move-
ment and Management of Hazardous Wastes in
Africa (Bamako Convention) was a reaction to
Article 11 of the Basel Convention that provided

ary Movements of Hazardous Wastes and their Dispos-
al 1992, Article 6(2).

48 Ahmad Khan, S., (2020). Clearly hazardous, obscurely
regulated: Lessons from the Basel Convention on
waste trade. AJIL Unbound, 114, 200-205. <https://
doi.org/10.1017/aju.2020.38>

49 Ajibo, K.I., (2016). Transboundary hazardous
wastes and environmental justice. Environmental
Law Review, 18 (4), 267-283. <https:/doi.

org/10.1177/1461452916675538>

that parties could enter into bilateral, multilater-
al and regional agreements on toxic wastes to
developing countries.®® The failure of the Basel
Convention to protect the African environment
from toxic waste dumping, culminated into the
conception of the Bamako Convention as an
instrument that would address the asymmetric
environmental relations between poor African
countries and developed countries that would
attempt to exploit weak regulatory systems of
these poor African countries.

The Bamako Convention was negotiated in
January 1991, by 12 countries which were then
members of the Organisation of African Unity
(OAU) and it came into force in 1998.52 The Ba-
mako Convention as an instrument to address the
environmental racism of toxic waste dumping was
timely gauging the history of toxic waste dumping
in Africa. The Probo Koala and the Koko dumping
are instances that spurred the Bamako Conven-
tion into realization. The Probo Koala incident in
1996 was about the dumping of 500 cubic meters
of highly toxic waste in Abidjan, Cote d’'Ivoire, by a
Panama-registered cargo tanker, which had been
chartered by Trafigura, a commaodities trading mul-
tinational company.®® The toxic waste had been
generated onboard the ship from the refining of a
dirty petroleum product called coker naphtha that
would be added to petrol, before being sold. Tra-
figura had the knowledge that the waste that had

50 Ajibo, K.I., (2016). Transboundary hazardous
wastes and environmental justice. Environmental
Law Review, 18 (4), 267-283. <https:/doi.
org/10.1177/1461452916675538>

51 Agbor, A. A., (2016). The ineffectiveness and
inadequacies of international instruments in
combatting and ending the transboundary movement
of hazardous wastes and environmental degradation
in Africa. African Journal of Legal Studies, 9 (4), 235-
267. <https://doi.org/10.1163/17087384-12340010>

52 UNEP. 2018. The Bamako Convention. UNEP — UN
Environment Programme. <https://www.unep.org/
explore-topics/environmental-rights-and-governance/

what-we-do/meeting-international-environmental>
[Last seen: March 18, 2022]

53 UNEP. 2018. The Bamako Convention . UNEP — UN
Environment Programme. <https://www.unep.org/
explore-topics/environmental-rights-and-governance/

what-we-do/meeting-international-environmental>
[Last seen: March 18, 2022]
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been generated was hazardous but they did not
know how they were going to dispose them. This
was made evident in an internal Trafigura mail that
Amnesty International had gotten and which some-
one in the company had written: / don’t know how
we dispose of the slops and | don’t imply we would
dump them, but for sure there must be some way
to pay someone to take them.*

The incident had had more impact than
the deaths that had been recorded, with over
100,000 people needing medical intervention.®
Trafigura had refused to allow a company to
safely dispose the waste in the Netherlands for
620,000 US dollars, rather they hired a local
company in Céte d’lvoire that illegally disposed
the waste for 17,000 US dollars and this caused
a public health emergency.®® The Koko dumping
which occurred in 1988 was by an Italian compa-
ny. Some Nigerian students that had been study-
ing in Italy had gotten the information and had
written to major Nigerian newspapers and the
attendant public attention it gained had spurred
the Nigerian government into investigating the
incident and it had discovered that above 3,884
tons of toxic waste had been shipped into Nige-
ria by an ltalian company with Nigerian associ-
ates. The Italian company had used its Nigerian
registered company to aid the Italian multination-
als, Ecomar and Jelly Wax dump toxic waste in
the Mid-Western town of Koko.%” In reflection on
these incidents, the Bamako Convention pro-
vides a preambular recognition of the complex-
ity in the transboundary trade in toxic waste.%®

54 Amnesty International. 2021. Trafigura: A toxic

Jjourney. <https://www.amnesty.org/en/latest/

news/2016/04/trafigura-a-toxic-journey/> [Last seen:
March 18, 2022]

55 Amnesty International. 2021. Trafigura: A toxic
Jjourney. <https://www.amnesty.org/en/latest/
news/2016/04/trafigura-a-toxic-journey/>

56 Amnesty International. 2021. Trafigura: A toxic
Jjourney. <https://www.amnesty.org/en/latest/

news/2016/04/trafigura-a-toxic-journey/> [Last seen:
March 18, 2022]

57 Ladapo, O.A., (2013). The contribution of cartoonists
to environmental debates in Nigeria: The Koko toxic-
waste-dumping incident. RCC Perspectives, Eco-
Images: Historical Views and Political Strategies, 1.

58 Bamako Convention on the Ban of the Import to Af-
rica and the Control of Transboundary Movement and

The convention places an obligation in Article 1,
on all parties to it, to prohibit the import of all
toxic wastes.®® This call to action realizes the
lack of regulation in some African countries in
checking the importation of toxic waste in its ju-
risdiction, just as in the case of Tanzania that has
no well-defined e-waste legislation despite that
e-waste is a major concern to its environment.
The Bamako Convention in Article 4(1)(b) further
allows for member states to protect other parties
to the convention by preventing and interfering in
the shipping of toxic wastes by a non-member to
the Bamako Convention.®

The Bamako Convention’s promise is in its
tone of determination to stop the deleterious tox-
ic waste trade in Africa that threatens the health
and the environment of countries in the region.
The convention’s appeal to solidarity is a rec-
ognition of the asymmetric environmental rela-
tions between developed countries and develop-
ing countries. Eze has argued that the duty of
checking the illegal disposal of toxic waste has
been daunting even where strict regulation is
concerned.’” The unchecked flow of e-waste in
the form of used electronics to African countries
like Nigeria, Kenya, Ghana and Tanzania proves
that Eze’s argument is still relevant to the discus-
sion on environmental racism and the challenge
it poses to environmental justice in African coun-
tries. It is in this context that the Bamako Con-
vention’s potential in tackling the e-waste trade
at a regional level becomes essential. It has also
become quite imperative to explore its appeal to
a solidarity approach to the regulation of e-waste
in the region.

Management of Hazardous Wastes in Africa 1991.

59 Bamako Convention on the Ban of the Import to Af-
rica and the Control of Transboundary Movement and
Management of Hazardous Wastes in Africa 1991.

60 Bamako Convention on the Ban of the Import to Af-
rica and the Control of Transboundary Movement and
Management of Hazardous Wastes in Africa 1991.

61 Eze, C. N., (2007). The Bamako Convention on
the Ban of the Import into Africa and the Control of
the Transboundary Movement and Management
of Hazardous wastes within Africa: A milestone
in environmental Protection? African Journal of
International and Comparative Law, 15 (2), 208 —

229. <https://doi.org/10.3366/ajicl.2007.15.2.208>
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MULTINATIONAL COMPANIES
AND ENVIRONMENTAL
LOBBYING IN AFRICA

The discovery of oil, which is often referred
to as the ‘black gold’ in many African countries
brought along with it, economic development,
pollution and immense corruption. Behind the
scene of oil pollution and reckless environmental
engagement, were African governments devot-
ed to the interests of multinational oil companies,
who for instance in a country like Nigeria, was
linked to the persecution and violation of the
rights of environmental activists who challenged
the environmental damage that oil exploitation
caused in their communities. The environmental
racism that framed the reckless oil exploitation
in Nigeria has had lasting impact on the lives of
rural dwellers in the Niger Delta region of Nige-
ria. Oil was found in Oloibiri in 1956 by the Royal
Dutch/Shell in what is now known as Bayelsa in
the southern region of Nigeria.®? This was before
the Nigerian Independence. Qil production took
place in 1958 and continued even after the Nige-
rian Independence in 1960.

The Nigerian subsidiary of the Shell Compa-
ny, Shell Petroleum Development Corporation
(SPDC), produces around 14 percent of the oll
production of the Shell company and outside the
United States, is the largest producer of its sub-
sidiaries. Ogoniland which accommodates the
most oil facilities in the Niger Delta region of Ni-
geria. It is made up of three local governments:
Khana, Gokana, and Tai-Eleme. It measures an
area of 404 square miles and with a population of
around 500,000 Ogoni people in 1996, was one
of the most densely-populated areas in Nigeria.
The SPDC with its oilfields in Bomu, Korokoro,
Yorla, Bodo West, and Ebubu had above-ground
pipes that were badly managed and would cre-
ate oil spills often.®® At the time, the discovery

62 Ndimele, P. E. & Okotie, S., (2018). The Nigerian
Economy before the discovery of crude oil. In The
political ecology of oil and gas activities in the Nigerian
Aquatic Ecosystem. Essay, Academic Press, an imprint
of Elsevier.

63 Cayford, S., (1996). The Ogoni uprising: Oil, human
rights, and a democratic alternative in Nigeria. Conflict

of oil seemed to have held a lot of promises
for the people of the community, but the ensu-
ing pollution disrupted their livelihoods through
the degradation of farmlands and its devastat-
ing effects on aquatic life.5 This meant that the
fishing and farming, which were the major occu-
pations in the community became difficult. The
rise of Ken Saro-Wiwa, a Nigerian journalist and
environmental activist and the Movement for the
Survival of the Ogoni People (MOSOP) against
the environmental destruction that SPDC’s oper-
ations caused Ogoniland, pitted Ken Saro Wiwa
and MOSOP against the military regime of Gen-
eral Sani Abacha who was actively looking out
for SPDC'’s interests.®> Ken Saro Wiwa after he
and eight others from the MOSOP had been tried
by judges, who were loyal to the Abacha regime,
they were executed®® despite interventions from
the international community.

The environmental pollution in the Niger
Delta which is a result of SPDC’s activities has
not just affected the livelihoods of the commu-
nities where the oil spills have occurred, but
also threatens their health too as their source of
drinking water is contaminated t00.5” The United
Nations Environmental Programme (UNEP) in
2011 produced a report that contained the envi-
ronmentally disastrous impact of oil production
in Ogoniland and recommended the immediate
cleanup of the environment. However, the rec-
ommendations of UNEP concerning the cleanup
of oil spills in Ogoniland have been improperly
attended to, and the Nigerian government’s bil-

and Conflict Resolution in Africa, 43 (2).

64 Atanda, O., (2015). An overview of the legal framework
for oil pollution in Nigeria. ResearchGate. <https://
www.researchgate.net/publication/281102181 AN
OVERVIEW_OF _THE_LEGAL_FRAMEWORK
FOR_OIL_POLLUTION_IN_NIGERIA>

65 Brittain, V., (2014). Ken Saro-Wiwa: a hero for
our times. Race & Class, 56 (3), 5-17. <https:/doi.
org/10.1177/0306396814556220>

66 Brittain, V., (2014). Ken Saro-Wiwa: a hero for
our times. Race & Class, 56 (3), 5-17. <https:/doi.
org/10.1177/0306396814556220>

67 Amnesty International. 2013. No clean up, no justice:
Shell's oil pollution in the Niger Delta. <https://www.
amnesty.org/en/latest/news/2020/06/no-clean-up-no-
justice-shell-oil-pollution-in-the-niger-delta/>  [Last
seen: March 18, 2022]
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lion-dollar cleanup project in 2016 did not resolve
the pollution.®® The presence of multinational
companies in Ghana is hinged on the fact that the
country is endowed with natural resources such
as gold, diamonds, manganese, oil, and bauxite.
Gold contributes significantly to the Ghanaian
economy.® According to Sasu, gold contributed
7.8 billion Ghanaian cedis (GHS), which is about
1.3 billion U.S. dollars in 2020 to Ghana’s Gross
Domestic Product.” This was about 2.03 of the
Ghana’s GDP in 2020 which was 68.35 billion
dollars.”" Essah has argued that while mining
companies in the Global North adopt sustainable
mining practices, it is not the case in the Glob-
al South. Abosso Goldfields, a mining company
that owns one of Ghana’s largest gold mine, the
Damang mine, was acquired by the multination-
al mining company, Gold fields in 2002.7> Essah
has opined that Gold fields as a multinational
company engaged more with the community and
provided a lot of opportunities such as jobs and a
boost of their agricultural productivity.

However environmental displacement was a
part of the reality in the mining communities and
in Damang, Abosso Goldfields would take lands
from community members without consultation.”

68 Amnesty International. 2013. No clean up, no justice:
Shell's oil pollution in the Niger Delta. <https://www.
amnesty.org/en/latest/news/2020/06/no-clean-up-no-
justice-shell-oil-pollution-in-the-niger-delta/>  [Last
seen: March 18, 2022]

69 Kwakyewah, C. & Idemudia, U., (2017). Canada-
Ghana engagements in the mining sector: Protecting
human rights or business as usual. Transnational
Human Rights Review, 4.

70 Sasu, D.D. 2021. Annual contributions of gold to GDP
in Ghana 2013-2020. <https://www.statista.com/
statistics/1272300/annual-contributions-of-gold-to-
gdp-in-ghana/> [Last seen: March 18, 2022]

71 O'Neill, A., (2021). Gross domestic product (GDP)
in Ghana 2026. Statista. <https://www.statista.com/
statistics/447486/gross-domestic-product-gdp-in-
ghana/> [Last seen: March 18, 2022]

72 Business Excellence. 2020. Abosso Goldfields Ltd
| Business Excellence. <https:/www.bus-ex.com/
article/abosso-goldfields-1td> [Last seen: March 18,
2022]

73 Essah, M., (2016). Addressing community development
through sustainable mining practices: The Case of
Abosso Goldfields. York University, Toronto Ontario,
Canada.

In Kenya, the situation was the same as it was in
Nigeria, as in the shown in the case of Cortec
Mining Kenya Limited, Cortec (Pty) Limited and
Stirling Capital Limited v. Republic of Kenya,™
corruption and lack of transparency defined some
of the contracts and deals that emanated from
the mining industry. The case involved a mining
project that was not in compliance with domestic
environmental law.” It mirrors a concern about
the collusion of government and multinationals in
the big politics of natural resource management,
that corruption is certain to encourage the lack of
compliance with environmental regulations and
regard for the host communities. Environmental
racism is often in the power dynamics that exist
between the multinational company and the host
community where the multinational company is
politically protected by the state. Such that the
deliberate avoidance of responsibility where en-
vironmental pollution takes place is a disregard
of the host community’s right to life and to a safe
environment.

ENVIRONMENTAL RULE
OF LAW AND AFRICA

Environmental rule of law is essential to the
realisation of environmental justice. It represents
an essential foundation for environmental and in-
ternational law governance.’ In establishing how
environmental rule of law can act as a safeguard
against the devastating effects of environmen-
tal racism in Africa, it is important to understand
the environmental rule of law and its purpose in
the international environmental law system. The
rule of law as a legal concept is the principle of
governance, whereby persons, institutions, and
entities are subject to the law and are without the
exception of favour, held towards the fulfillment

74 ICSID Case No. ARB/15/29.

75 Cortec Mining Kenya Limited, Cortec (Pty) Limited
and Stirling Capital Limited v. Republic of Kenya, IC-
SID Case No. ARB/15/29.

76 Kreilhuber, A. & Kariuki, A., (2020). Environmental
rule of law in the context of sustainable

development. The Georgetown Environmental Law

Review, 32.
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of laws that were promulgated, equally enforced
and adjudicated independently in accordance
with international human rights norms and stan-
dards.”” In an environmental context, the rule
of law is represented by environmental justice,
as its elements and definition suggests that its
essence is the realization of a safe environment
for everyone regardless of their socio-econom-
ic status, nationality or race. What this means is
that, at the national level, the law would protect
vulnerable communities from being subjected to
the health risks of environmental pollution. At the
international level, states would ensure that in
their environmental relations with less developed
states, the responsibility of not exploiting the
socio-economic and political incapacity of such
states is taken seriously. This is the cooperation
needed for environmental justice to be realised
globally. Nemesio has noted that environmental
rule of law in developing countries is compro-
mised because of a lack of cooperation between
government, the private sector, and individual
citizens.” This she attributed to the weakness of
regulatory systems.” Raine and Pluchon argued
along Nemesio’s observation that effective laws
and powerful institutions are needed to push
the global climate agenda. According to them,
the 2030 Agenda for Sustainable Development
could only be realised if laws by states become
more effective and institutions stronger.?® At the
international level, the distribution of culpability
for environmental pollution indicates that global
environmental rule of law is problematic. Oxfam’s
2015 study showed that developed countries are

77 UNEP Governing Council, Advancing Justice, Gover-
nance and Law for Environmental Sustainability (U.N.
Doc. UNEP/GC.27/17 February 2013).

78 Nemesio, 1.V., (2014). Strengthening environmental
rule of law: Enforcement, combatting corruption,
and encouraging citizen suits. The Georgetown
International Environmental Law Review, 27.

79 Nemesio, IV, 2014. Strengthening environmental
rule of law: Enforcement, combatting corruption,
and encouraging citizen suits. The Georgetown
International Environmental Law Review, 27.

80 Raine, A. & Pluchon, E., (2019). UN Environment—
Advancing the environmental rule of law in the Asia-
Pacific. Chinese Journal of Environmental Law, 3 (1),

117-126. <https://doi.org/10.1163/24686042-
12340037>

responsible for more carbon emissions to the
detriment of vulnerable developing countries that
emit less. The study puts it thus: The poorest half
of the global population are responsible for only
around 10% of global emissions yet live over-
whelmingly in the countries most vulnerable to
climate change — while the richest 10% of people
in the world are responsible for around 50% of
global emissions.®

Environmental racism in this context is
the lack of consideration in the environmental
scheme of things. The Oxfam study demonstrat-
ed that while consumption footprints of richer
and poorer citizens in many countries assists
in proving that while countries like China, In-
dia, Brazil and South Africa because of their ex-
panding economies have a significant level and
emissions that is increasing rapidly, the lifestyle
consumption emissions of even their wealthiest
citizens still does not match that of their coun-
terparts in wealthy OECD countries.®? Although
there have been plans to transition from fossil fu-
els to sustainable energy sources in many devel-
oped countries, yet the urgency of environmental
vulnerability in least developed countries is lack-
ing in global environmental actions. For least de-
veloped countries, the combination of toxic envi-
ronmental pollution and climate change are two
environmental problems that have aggravated
vulnerability and the challenges that come with
it, however more attention is focused on climate
change. Marcantonio and others have argued
that there is a correlation between the effects
of toxic pollution and climate change and both
should be jointly examined, so as to arrive at ex-
act solutions towards mitigation or reduction.??

81 Oxfam. 2015. Extreme carbon inequality: Why
the Paris climate deal must put the poorest, lowest
emitting and most vulnerable people first. Oxfam
Media Briefing. <https://oi-files-d8-prod.s3.cu-west-2.
amazonaws.com/s3fs-public/file attachments/mb-

extreme-carbon-inequality-021215-en.pdf>
82 Oxfam. 2015. Extreme carbon inequality: Why

the Paris climate deal must put the poorest, lowest
emitting and most vulnerable people first. Oxfam
Media Briefing. <https://oi-files-d8-prod.s3.cu-west-2.
amazonaws.com/s3fs-public/file attachments/mb-

extreme-carbon-inequality-021215-en.pdf>
83 Marcantonio, R., Javeline, D., Field, S. & Fuentes,
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The lack of an environmental rule of law in the
global environmental relations is evident in the
unequal environmental burden that is borne by
developing countries and in the lip service that
world leaders pay to the urgency that attends
the challenges. In the midst of all of these, Africa
is the most affected, because it is home to the
poorest countries in the world. The environmen-
tal racism which is the consequence of a lack of
environmental rule of law in global environmen-
tal relations can be resolved through the estab-
lishment of an environmental rule of law. There
are three ways an environmental rule of law can
be established in global environmental relations.
These three ways involve African governments,
environmental NGOs in the region, and govern-
ments of developed countries.

Firstly African governments have to under-
stand the urgency that attends environmental
challenges in the region and how collusion with
the structural inequality exacerbates the prob-
lems. Environmental NGOs in the region are
the voice of vulnerable communities and have
a good knowledge of the environmental reali-
ties at the grassroots of many African countries.
This is why environmental NGOs are vital to the
resolution of the problem. African environmental
NGOs must realise that the challenges that con-
front the African environment demand a different
approach from those elsewhere. Therefore envi-
ronmental NGOs in the region must ensure that
they are heard more by improving on networks
outside the region and should also approach lo-
cal environmental problems through coalitional
efforts. The governments of developed coun-
tries are often concerned more about the climate
change than toxic waste dumping, however the
correlated effects suggest that the same urgen-
cy should attend both environmental problems.
There is need more than ever for the govern-
ments of developed countries to scrutinise the
overseas environmental activities of multination-
als registered in their countries following the ob-

A., (2021). Global distribution and coincidence of
pollution, climate impacts, and health risk in the
Anthropocene. PLOS ONE, 16(7), ¢0254060. <https://

doi.org/10.1371/journal.pone.0254060>

ligation in the Basel Convention that demands
that governments must not allow exportation of
hazardous waste from their jurisdiction to states
that have prohibited the exportation, especially
states that have notified of the prohibition. The
governments of developed countries could also
work with environmental NGOs in Africa, so as to
encourage non-state participation in the realisa-
tion of environmental justice.

CONCLUSION

Environmental racism continues to chip away
at Africa’s resilience to climate change and pol-
lution. What prior studies have proven about en-
vironmental racism in Africa is that it has con-
tinued to evolve since the colonial times. From
brazen environmental misadventures in Africa
like the Gerboise Bleue to the Koko toxic waste
dumping and now to the e-waste problem, envi-
ronmental racism is becoming more complex in
its manifestations and this is because it currently
involves a multilayer complicity that puts Africans
at the heart of environmental pollution and the
toxic waste trade. The rising rate of pollution and
crippling effects of climate change exacerbates
Africa’s environmental vulnerability, especially
because it is a region that is home to the world’s
poorest communities and urban residential in-
equities. What makes environmental racism so
established is the lack of an environmental rule
of law in the global environmental relations sys-
tem in which Africa gets a hard bargain. In the
resolution of this environmental precarity, African
governments must realise the urgency of the sit-
uation and must be willing to cooperate through
multilateral efforts in combating environmental
pollution. Environmental NGOs in the region
must internalise and externalise their networking
efforts and share information on the pattern of
environmental pollution at the grassroots where
there is little government presence so as to drive
the realisation of environmental justice in Africa.
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ABSTRACT

Purpose: The purpose of this article is to comprehend the Judicia-
ry's response and apprehend the pace of change in the social dynam-
ics of the society about live-in relations. This article also comprehends
the inter-linkage of the concept of live-in relationships vis-a-vis other
laws, which require more clarity.

Design/Methodology: In this study, the research brings down the
concept of a live-in relationship by analyzing various judgments down
the link from pre-independence to post-independence through the Pro-
tection of Women from Domestic Violence Act, 2005 (PWDWA). This
study analyzed the data of the Supreme Court and High Courts down
the line from 2010 to 2021 and analyzed the high courts that have the
maximum number of cases. The approach is to identify how Judiciary
interprets the live-in relationship in different facts under the light of var-
ious laws.

Practical Implication: This study helps to identify the way forward
in the absence of the legislative framework on live-in relationships
through the interpretation by the Hon’ble Supreme Court and other
High Courts.

Arpit Sharma, Sinta Umpo



N
(0 o)

#21, 3sé(yo,2022

Arpit Sharma, Sinta Umpo

Originalities/Value: This study is predominantly based upon the
question placed before the larger bench by Madras High Court as to
whether the woman is entitled to get a pension in a live-in relationship.
The resultant of this work is based upon the opinion of the existing
judgment that brings support to reach out to the conclusion.

Outcome/Finding: The dimension of the social changes and chang-
ing the mindset of youth is an accepted fact to give legal recognition to
live-in relationships. The Court has paved the way for a live-in relation-
ship in property, maintenance, and domestic violence. This is high time
for the legislature to code the separate statute for the live-in relation-
ship so that the women from this relationship have not exploited due to

the non-presence of the statute.

INTRODUCTION

In the present era, the social structure chang-
es because of the change in the mindset of the
people and social dynamics. The factors that
change society's mindset are globalization, free-
dom, privacy, and profession. They are chiefly
responsible for fading society's cultural norma-
tive ideology towards 'live-in relationship.'

Through a process of amendment, the law
takes its time to explain such societal changes.
As a result, the law cannot afford to remain stag-
nant in a changing world. If one examines the
evolution of Hindu law across time, it becomes
apparent that it was never static and has altered
to meet the challenges of changing societal pat-
terns at various times".

In the case of Velusamy vs. D. Patchaiam-
mal? the expression "relationship in the form of
marriage,” which is contained under the defini-
tion of "domestic relationship," as not being crys-
tal clear, as respects the scope of the definition
as would have been necessary. So the Hon’ble
Supreme Court defines the “relationship in the
nature of marriage,” in conjunction with the eligi-
bility criteria being read into it.

The Supreme Court and various High courts
pronounce the judgment on many issues which
involve property, alimony, and the rights of the
children born out from the relationship. Recently,

1 Revanasiddappa v. Mallikarjun, 2011 11 SCC 1.
2 2010 10 SCC 469.

the Madras High Court referred to the question of
whether a woman in a live-in relationship can be
entitled to a pension of the deceased partner to
the larger bench. The present case brings many
issues concerning the live-in relationship in the
absence of any statute. Therefore, the solution
related to the issue requires an analytical view
from various judicial pronouncements on the
subject matter.

1. LITERATURE REVIEW

Anuja Agrawal describes in her paper Law
and live-in relationships in India (2012) that the
nature of heterosexual relations is in focus since
the early recommendations were made by Mali-
math Committee Report. However, she opines
that the nature of the legal sanction accorded to
the live-in relationships in India is far from reach-
ing the legal consensus that has arrived in west-
ern countries.

In his research, Judicial approach to the live-
in relationship in India; Its impact on other relat-
ed Statutes (2014), the author Sonali Abhang
examines the judicial approach and finds that the
laws need to change for the child borne out of
such relations are not getting the full access to
the rights which the other children born out of
the legally sanctioned marriage are given. For
instance, the former is not liable to avail the an-
cestral properties. Moreover, she also finds out
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that most countries have given legal sanctions
to the live-in relationship. Furthermore, she also
calls for amendments to CrPC, IEA, and the Hin-
du Marriage Act.

Dr. Swarupa N Dholam examines the con-
text and relevance of the impugned inquiry
and explains that there ought to be separate
law. Furthermore, he states in his paper So-
cio-legal dimensions of live-in Relationship in
India (2015) that such separately existing law
is necessary because such cohabitation af-
fects them and the children born out of such
relationship.

Sweta Gupta describes the state of those
in such relationships in her Ph.D. thesis enti-
tled Women and law in India with particular ref-
erence to the live-in relationship (2017) as ones
with too many dilemmas about succession, di-
vorce, maintenance, guardianship, domestic vio-
lence, etc. One fundamental question she arous-
es is the unanswered question of law in terms of
the break-up. She opines that sanctity ought to
be given to such live-in relationships after a cer-
tain period. This endeavor will undoubtedly en-
hance the nature of legal rights envisaged by the
parties when they consented to cohabit together.
The law has to play a central role in reforming
and bringing positive modern values into the re-
lationships built thereupon by two adult consent-
ing parties.

Astha Saxena, in her paper Live in a re-
lationship and Indian Judiciary (2019), states
that so far, the Judiciary has shied away from
treating all the living relationships as in nature
of marriage. This eventually has led to no sim-
ilar judgments being pronounced in like cases.
Moreover, she reiterates a need for a definite
law so that the scope of different opinions is
slimed away.

On theme Social and legal provisions relat-
ed to live-in relationship in India: an Evaluation
(2021), its author Shyam Prakash Pandey states
that the Indian Judiciary has a divergent view
on the current topic and therefore underscores
the need for the law. He furthermore opines that
law traditionally has been biased in favour of the
marriage, however, where two-person consent

to live together in nature of marriage. However,
without marrying, then in such a case, the law
must come to protect the women as they are not
equal to men due to patriarchal society.

Meanwhile, Choudhary Laxmi Narayan and
ors. in their paper entitled Live-in relationships in
India; legal and psychological implications (2021),
delves upon the issue under consideration and
states that it is good to be in a good-quality re-
lationship from the perspective of mental health.
He states the research carried on by Harvard
University wherein the findings published in 2012
after many years of the study show that health
and happiness do not result from wealth, fame,
or hard work but instead from relationships.

2. JUDICIAL DEVELOPMENT
ON LIVE-IN RELATIONSHIP

In India, there is no law explicitly address-
ing live-in relationships. In the absence thereof,
many provisions are read into for understanding
the implications of such a relationship. One such
law is The Hindu Marriage Act of 1955 which
establishes the legitimacy of children born of in-
valid or voidable marriages and their succession
and property rights.

2.1. Privy Council view on the
Concept of Living partners
before Independence

The Privy Council® elucidates on the con-
cept of Living partners by stating that if a man
and a woman are proven to have lived together
as husband and wife, the law will postulate that
they were living together as a result of legitimate
marriage and not in a condition of concubine un-
less the reverse is convincingly demonstrated.
The case of the Privy Council was referred in
the case of Tulsa & Ors vs. Durghatiya & Ors?,
wherein the Supreme Court held that there is a

3 A. Dinohamy v. W.L.Blahamy AIR 1927 P.C. 185.
4 AIR 2008 SC 1193.
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'presumption of marriage' u/S.114°, when a man
and a woman live together as husband and wife
for a prolonged period. In another case where
the Lahore High Court® said that when a man
and a woman have cohabited regularly for sev-
eral years, the law presumes in favor of marriage
and against concubine.

2.2. The Hon’ble Supreme
Court precedents on the Concept
of Living partners

The Supreme Court, in various judgments,
streamlines the concept of a live-in relationship.
In the case of Badri Prasad v. Dy. Director of
Consolidation” the Court held that very few of
the married couple would succeed if they require
proof as husband and wife in a society where
they have to establish by an eye-witness proof
that they were legitimately married fifty years
earlier after half a century of wedlock.

There is a strong conjecture in favor of wed-
lock in the scenario in which the couples have
lived as husband and wife for a more extended
period. Whereas, the presumption is rebuttable
on the ground that the person seeking to deprive
the relationship of its legal genesis bears a hard
difficulty to prove it. When oral and other trust-
worthy evidence shows that the couple lived as
husband and wife, the family record does not
reflect them as husband and wife is not conclu-
sive evidence to dispute their husband and wife
connection.®,

In the case of Madan Mohan Singh v. Rajni
Kant®The Court categorically referred that the
long-term relationship cannot be considered a
walk-in and walk-out relationship. The Court in-
ferred through this point that the long-term re-
lationship could be treated as like marriage. In
another case of S. Khushboo v. Kanniammal

Indian Evidence Act, 1872.

Indar Singh v. Thakar Singh (2 Lah, 207).

1978 AIR 1557, 1979 SCR (1) 1.

Lalta v. District IVth upper Distt. Judge Basti, AIR
1999 All 342.

20109 SCC 209.

10 2010 5 SCC 600.

0 3 N
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the Court ruled that a living relationship falls with-
in Article 21 of the Indian Constitution's right to
life. The Court went on to say that live-in rela-
tionships are legal and that the act of two adults
living together is not illegal or criminal.

The Hon'ble Supreme Court
precedent on the point of
maintenance under S. 125 CRPC

of Live-in partners

A question raised before the apex court"
whether the partners live-in together as husband
and wife are entitled to get maintenance under S.
125 of CRPC. The Court held that the term 'wife'
includes a man and a woman living together as
husband and wife for an extended period. To ful-
fill the true spirit and essence of the beneficial
provision of maintenance under Section 125 of
the Cr.P.C, strict proof of marriage should not be
a pre-condition for maintenance under Section
125 of the Cr.P.C.

In the case of Chanmuniya v. Virendra Ku-
mar Singh Kushwaha'?, the question was raised
before the Court whether the women entitled to
get maintenance if not legally wedded, under
sec. 125 Cr.P.C. The Court held that the cause of
maintenance should be read in the light of sec.
26 of Protection of Women from Domestic Vio-
lence Act, 2005 (PWDWA), and hence the main-
tenance was granted in this case.

2.3 The Hon'ble Supreme

Court precedent on the point
of an aggrieved person under
Domestic Violence Act, 2005

For the first time in the field of the live-in part-
ner, the statute to provide the structural support
by acknowledging the live-in relationship was
under the ambit of Protection of Women from
Domestic Violence Act, 2005 (PWDWA). The act
protected the woman who is not married but liv-
ing with the male partner in a relationship akin to

11 Captain Ramesh Chander Kaushal v. Veena Kaushal
and Ors. [AIR 1978 SC 1807].
12 2011 1 SCC 141.



#21, March, 2022

w
—_

the idea of marriage. The definition of ‘domestic
relationship’’® means a relationship of two-per-
son people living together in a shared house-
hold, and the definition expressly used the term
'in the nature of marriage.'

The question frequently raised before the
Court is about the maintenance of a woman who
lived together with a man as husband and wife,
wherein the Court has to decide what a relation-
ship like marriage is. The Court mentions the
elements of a 'Common Law Marriage,' stating
that not all "live-in relationships" are equivalent
to "marriage-like relationships." As an example,
the Court adds that simply spending weekends
together, or "a one-night stand" in a case, is not
enough. The Court also added into it that "Indian
society is changing, and this change has been
reflected and recognized by Parliament by en-
acting The Protection of Women from Domestic
Violence Act, 2005".

In the case of Indra Sarma v. V.K.V. Sarma,
the Court emphasized the facts of the case and
held that if a woman is aware that the man is mar-
ried, knowing the fact entered into a relationship,
and under that circumstances, the Court denies
the relief, which evidently is a gross injustice to
the victim of such relationship. This case brings
out many folds on a live-in relationship where the
Supreme Court requests the parliament to legis-
late the statute to bring down the clarity for the
Judiciary and society.

2.4. Malimath Committee
Report on Live-in Relationship

The Committee give its suggestion regarding
the maintenance of a second wife in the pres-
ence of the first wife. An attempt was made to
address injustice with the second wife-like re-
lationship of a woman. The committee referred
that the illegal act of the man should not give
unnecessary suffering to a woman who might
be under dark relating to the information of his
marriage. During 2008, the state of Maharash-

13 Section 2(f) of Protection of Women from Domestic
Violence Act, 2005.

tra brought into effect the suggestion and incor-
porated into law which brought the legal status
for 'live-in relationship' into the public domain.
A critical examination of some of the Malimath
Committee's recommendations and aspects, as
well as the debates surrounding the Protection
of Women from Domestic Violence Act 2005, re-
veals that the legal changes are primarily aimed
at recognizing women's vulnerable position with-
in traditional forms of non-marital relationships™.

3. THE PRESENT QUESTION IS
WHETHER THE WOMAN IN A
LIVE-IN RELATIONSHIP CAN BE
ENTITLED TO THE DECEASED
PARTNER'S PENSION

The concept of a live-in relationship or live-
in partner does not have a statute. In contrast,
the change in the mind of the society and the
judicial interpretation progressively focussed on
the social justice to the woman who is in the long
period of a relationship. The Hon'ble Supreme
Court in the case of Captain Ramesh Chander
Kaushal v. Veena Kaushal and Ors'held that
Section 125 is essentially the same as Section
488 of the Cr.P.C. of 1898, except that parents
are now included in the group of people entitled
to support. It was noted that this provision is a
measure of social justice explicitly designed to
safeguard and prevent the neglect of women,
children, the elderly, and the infirm and that it
fits within the constitutional sweep of Art. 15(3),
which Art reinforces. 39.

Justice Krishna lyer observed that — "We
do not doubt that sections of statutes calling for
construction by courts are not petrified print but
vibrant words with social functions to fulfill. The
brooding presence of the constitutional empathy
for the weaker sections like women and children
must inform interpretation if it is to have social
relevance. So viewed, it is possible to be selec-

14 Agrawal, A. 2012. Law and ‘live-in’ relationships in
India. Economic and Political Weekly, XLVII (39), 50-
56.

15 AIR 1978 SC 1807.
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tive in picking that interpretation out of two alter-
natives which advance the cause — the cause of
the derelicts."

In the case of Savitaben Somabhat Bhatiya
v. State of Gujarat & others'®, the Court held
that it was desirable to recognize the predica-
ment of an unfortunate lady who inadvertent-
ly comes into wedlock with a married man, as
there is no scope to include a woman who is
not lawfully married under the word of 'wife.'
Only the Legislature, according to the Court,
may correct this legal shortcoming.

4. STATISTICAL ANALYSIS OF
SUPREME COURT AND HIGH
COURTS FROM 2010 TO 2021

The term 'live-in relationship' was searched
in the database of manupatra from the year 2010
to 2021, and the researchers found a mixed
analysis of the increase and decrease of cases
in the apex courts. The database of manupatra
filter out by selecting the judgment of Supreme
Court and High Courts down the line year-wise

16 AIR 2005 SC 1809.
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that there is the constant increase of cross-laws
like from property acquisition to succession; from
claim-maintenance to maintenance entitlement
which leads the legislature to integrate the live-
in relationship law into various other existing
statutes.

The above graphical shows the structure of
increase and decrease of cases whereas in the
year 2020 due to pandemic there is less num-
ber of the case whereas the increase of case
is the resultant of the year 2020. The case re-
lated to live-in relationships saw a sharp rise in
2021 because, during the pandemic, not many
cases were entertained, but after, there was a
significant rise of cases before the high courts.

The above represent that in the year 2021,
the Court that leads in terms of case related to
live-in relationship followed by Punjab and Hary-
ana High court, which are neighbouring state and
the reason behind these high statistics based on
the societal change. The cosmopolitan nature
in this area is the core reason for an increasing
live-in relationship which creates issues that land
in the courts for resolution.

2016

2017 2018 2019 2020 2021

M No. of Cases

Fig. 1 The year-wise case on the live-in relationship of Supreme Court and High Courts
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5. CONCLUSION &
SUGGESTION

Inadvertent relationships or relationships
made in an attempt to evade the controversies
with the society may promote live-in relation-
ships among the newer generation. They are
not legally wedded by cohabiting together in a
relationship in the nature of husband and wife.
In such circumstances, what would be the rights
and duties of the parties therein? There ought to
be a legal statute on that issue to address such
a question. However, if any such particular law is
absent, then what? Such was the question before
us in the present context of live-in relationships.

It is found, as stated, that there is no statute
specifically dealing with the matter under consid-
eration. So should it be assumed that the par-
ties have no rights and obligations? Should no
Acts affect such instances? It seems any strict
interpretation of laws would deprive many of the
rights that could have been brought in under the
assumption of various provisions. Furthermore,
therefore, the people in a consensual relation-

ship would have borne hardship had no obliga-
tions been imposed upon them as per some Acts.
Furthermore, various statutes have implications
for the live-in relationship, by way of judicial in-
terpretation, in the absence of any specific laws,
such as Protection of Women from Domestic Vi-
olence Act, 2005, Hindu Marriage Act, Cr.P.C.,
etc. Hence the judicial interpretation is that no
person should be allowed to walk in and walk out
on any other person with whom they have co-
habited for an extended period in a relationship
in nature of marriage.

However, merely because the live-in relation-
ship can be read into with the help of the oth-
er statutes does not necessitate the absence of
specific law to regulate it. There comes the point
when there may be conflicting judgments of the
courts on issues pari-materia, such as mainte-
nance, pension, children born thereof, and other
miscellaneous matters. Hence it becomes effec-
tively sine qua non to have laws dealing mainly
on matters which have gained eminence in the
society, such as live-in relationships. More so
because the function of the Court is to interpret
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the laws and not to legislate. The graphical rep-
resentation of the data in various high courts
where there are more cases is directly linked
with the change in the lifestyle dynamics in the
metro cities.

Moreover, the definition as provided by the
Protection of Women from Domestic Violence
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Act, 2005 is of minimal scope. Nor can it deal
with matters under consideration effectively.
Therefore, the legislature ought to draw out a bill
to effectively address live-in relationships. Any
such bill must consider the implications upon the
women and the children, for they are more likely
to be abused.
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ABSTRACT

The purpose of this research was to identify the law applicable to
the delimitation of the Caspian Sea and selecting the best approach
in this regards. In this sense, in the beginning, the geopolitical sig-
nificance of the Caspian Sea in the region and the importance of the
Convention on the Legal Status of the Caspian Sea were reviewed. In
order to examine applicable law, international legal resources under
Article 38 of statute of international court of justice (ICJ) and the best
current approaches, standards, principles and methods for internation-
al maritime delimitation were discussed. Furthermore, the main source
of current and past legal statutes of the Caspian Sea, Soviet-Iranian
agreement, bilateral agreement on the northern part of the Caspian
Sea delimitation and the Caspian Sea Convention was considered.
In addition, special conditions and circumstance of the Caspian Sea
coast were assessed, and the best approach for the demarcation of the
Caspian Sea, the three stage approach, was analyzed. It is worthy to
mention, this work is a compressed and update version of my Master
thesis' at world maritime university.

1 Zarei, S., (2021). Identifying the Applicable Law and Approach Toward the
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INTRODUCTION

The Caspian Sea is known as the world's larg-
est inland water body, located in a geopolitical loca-
tion, between Europe and Asia, having an area of
390,000 km2, mean and maximum depths of 208
m and 1025 m respectively (Kosarev, 2005)2. Itis a
source of 48 billion barrels of oil, 292 trillion cubic
feet (TCF) of gas (Kalanter, et al., (2021))3, special
biodiversity, and species such as sturgeons. Ac-
cording to the report by the Food and Agriculture
Organization of the United Nations (FAO)*, “the
Caspian Sea is the traditional home of sturgeon,
and the main producers of caviar in the world are
four states bordering the Caspian Sea: Azerbaijan,
Iran, Kazakhstan and Russia’.

After the collapse of the Soviet Union and the
independence of three new countries, the number
of neighboring countries was increased to five,
Azerbaijan, Kazakhstan, Turkmenistan, Iran and
Russia, and disputes arose over the legal status
of the sea. since, the only way to reach the World
Ocean from the Caspian Sea is via the man-made
Volga-Don Canal, which lies entirely within Russian
territory and connects the Caspian Sea with the
Black Sea (karataeva, 2019)°, the Iran and Russia
argued that Article 122 of the United Nations Con-
vention on the Law of the Sea (UNCLOS)® does

Caspian. Sea delimitation. World Maritime University.

2 Kosarev, A. N., (2005). Physico-geographical Condi-
tions of the Caspian Sea. In the Caspian Sea Environ-
ment. 5-31. Springer, Berlin, Heidelberg. <https://link.
springer.com/chapter/10.1007/698> [Last seen: 21
March, 2022].

3 Kalanter, S. V., Maleki, A. & Saifoddin, A., (2021).
Study of Caspian Energy Markets Via a Hybrid Index
For Energy Demand Security in Caspian Countries in
Years 2020 and 2030. International Journal of Energy
and Water Resources, 1-13.

4 Food and Agriculture Organization (FAO). (n.d.).
Sturgeons (Acipenseriformes). <http://www.fao.org/3/
y5261e/y5261e06.htm> [Last seen: 21 March, 2022].

5 Karataeva, E., (2019). The Convention on the Legal
Status of the Caspian Sea: The Final Answer or an In-
terim Solution to the Caspian Question? The Interna-
tional Journal of Marine and Coastal Law, 35(2), 232-
263.

6 United Nations. General Assembly. Convention on the
law of the Sea 1982. <https:/www.un.org/depts/los/

convention agreements/texts/unclos/unclos e.pdf>
[Last seen: 21 March, 2022].

not apply, which defined enclosed and semi-en-
closed seas as “gulf, basin or sea surrounded by
two or more States and connected to another sea
or the ocean by a narrow outlet or consisting entire-
ly or primarily of the territorial seas and exclusive
economic zones of two or more coastal States”. Al-
though UNCLOS didn’t explain the type of “narrow
outlet” whether it must be natural or artificial, Iran
and Russia to reduce the risk of the presence of
third parties and due to shorter coastline, insisted,
the Caspian Sea is not the sea, semi-enclosed or
enclosed sea and it is a lake and common prop-
erty. Furthermore, Iran was not a member state of
UNCLOS since didn’t ratify it and Kazakhstan and
Turkmenistan have neither signed nor acceded ei-
ther the Convention.

Lack of co-operation, growing disputes and uni-
lateral action have increased opportunities for pol-
lution, illegal fishing, and drug trafficking and illegal
migration. (Zhekenov, 2020)’. However, states no-
ticed that the Caspian marine environment became
fragile, with excessive exploitation, habitat destruc-
tion, invasive species and oil pollution threatening
the sea. (Tsutsumi and Robinson, 2008)%. In light
of this, the Caspian Maritime Environmental Pro-
tection Agreement, known as the Tehran Agree-
ment, was signed in 2003 and entered into force
in 2006. Apart from the Tehran Convention, four
protocols were signed and the uncertain legal sta-
tus was one of the most important obstacles to the
implementation of the protocols. In addition, the
discovery of oil fields in the northern part of the
Caspian Sea led to a trend of bilateralism, which
Zimnitskaya and Geldern (2011)° called an innova-
tive approach to the principle of "common waters,
a divided bottom" in the region, and by 2003 the
northern part of the Caspian seabed was divided

7 Zhekenov, D., (2020). The Strategic Importance of the
Caspian Sea. Available at SSRN 3602279.

8 tsutsumi, R. & Robinson, K., (2008). Environmental
Impact Assessment and the Framework Convention
for the Protection of the Marine Environment of the
Caspian Sea. In Theory and practice of transboundary
environmental impact assessment. 53-70. Brill Nijhoff.

9 Zimnitskaya, H. & Von Geldern, J., (2011). Is the
Caspian Sea a sea; and why does it matter? Journal of
Eurasian studies, 2(1), 1-14. <https://journals.sagepub.

com/doi/full/10.1016/j.euras.2010> [Last seen: 21
March, 2022].
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by agreements between three states, the Russian
Federation, the Republic of Azerbaijan and the
Republic of Kazakhstan, but the agreements con-
cerned only the seabed. Finally, in August 2018, in
Aktau, Kazakhstan, five states signed the Conven-
tion on the Legal Status of the Caspian Sea™. It
was a monumental achievement, as the UN Sec-
retary-General welcomed the signing of the Caspi-
an Sea Convention, stated "this historic document
illustrating the importance of regional cooperation,
which is fundamental to maintaining international
peace and security and an important step towards
weakening regional tensions’, and, Iranian Presi-
dent Hassan Rouhani remarked" “the signing of
the Caspian Sea convention is a successful model
for guaranteeing peace, stability, friendship, good
neighborliness’. From a security point of view,
the agreement actually provides regional security
since countries have agreed to ban the presence
of third parties in the Caspian Sea and brings vari-
ous political, environmental and economic benefits
to the states, as Janusz-Pawletta (2020)'? believed
it is an important factor for sustainable develop-
ment since it regulates the environment protection
and access to energy. However, there are some
negative views toward the convention which for in-
stance argued, some Articles of convention act as
obstacles to the exploration of oil and gas in the
Caspian Sea and Iran and Russia intentionally put
these Articles, such as article 14(2) which declared
“The Parties may lay trunk submarine pipéelines on
the bed of the Caspian Sea, on the condition that
their projects comply with environmental standards
and requirements embodied in the international
agreements to which they are parties” (Gurbanov,
2018; Bayramov, 2020)'. In parallel, Prichin and

10 Convention on the Legal Status of the Caspian Sea,
2018. <http://en.kremlin.ru/supplement/5328> [Last
seen: 21 March, 2022].

11 President addressing Caspian Sea Littoral States Sum-
mit. <https://www.president.ir/EN/105637> [Last
seen: 21 March, 2022].

12 Janusz-Pawletta, B., (2020). Legal framework for the
interstate cooperation on development and transport of
fossil natural resources of the Caspian Sea. The Journal
of World Energy Law & Business, 13(2), 169-184.

13 Gurbanov, 1., (2018). Caspian Convention and Perspec-
tive of Turkmenistan’s Gas Export to Europe’. Cauca-
sus International, 8(2), 159-179.

Anschchi (2019)" argued the new convention only
gives environmental surveillance powers to Russia
and Iran. Besides that, there were important issues
of dispute that needed to be resolved.

Article 8(1) of the new convention states “Delim-
itation of the Caspian Sea seabed and subsoil into
sectors shall be effected by agreement between
States with adjacent and opposite coasts, with due
regard to the generally recognized principles and
norms of international law, to enable those States
fo exercise their sovereign rights to the subsoil
exploitation and other legitimate economic activi-
ties related to the development of resources of the
seabed and subsoil’ and it does not clarify what
norms and principles of international law should be
applied. In the same vein, Article 7(3) and Article
9(1) of the convention declared delimitation of in-
ternal and territorial waters and delimitation of fish-
ery zone between States with adjacent coasts shall
be effected by agreement. Additionally, Iran sub-
jected ratification of the Caspian Sea convention
to the delimitation agreements. Since “each mar-
itime delimitation case differs and flexible consid-
eration of relevant factors is required to achieve an
equitable resulf’ (Tanaka, 2019)"® and delimitation
of maritime zones is crucial for peaceful relations
between neighboring States (Lagoni and Vignes,
2006)'¢, defining the norm and principles of delim-
itation will be a vital factor for the success of the
new convention.

1. THE NORMS

AND PRINCIPLES

OF INTERNATIONAL LAW
FOR DELIMITATION

Before discussing international rules, standards
and principles of maritime borders, it is appropriate
to introduce the sources of the law of the sea. It
is generally accepted that the source of the recog-

14 Pritchin, S. & Anceschi, L., (2019). Caspian Sea. Rus-
sian Analytical Digest (RAD), 235.

15 Tanaka, Y., (2019). Predictability and Flexibility in the
Law of Maritime Delimitation. Bloomsbury Publishing.

16 Lagoni, R. & Vignes, D. (Eds.), 2006. Maritime delim-
itation (Vol. 53). Brill. <https://books.google.se/books>
[Last seen: 21 March, 2022].

Sedigheh Zarei, Henning Jessen



oo
(0 o)

#21, 3sé(yo,2022

Sedigheh Zarei, Henning Jessen

nized international law is reflected in the Article 38
of the ICJ Constitution'” which states:

“he court whose function is to decide under
international law such disputes as are submitted
to it shall apply.

e general or particular international con-
ventions, establishing rules expressly rec-
ognized by the contesting states;

e nternational custom, as evidence of a
general practice accepted as law;

e the general principle of law recognized by
civilized nations;

e judicial decisions and the teachings of the
most highly qualified publicists of the var-
ious nations as subsidiary means for the
determination of rules of law”.

This Atrticle lists sources of formal and material
international law (Fitzmaurice, 2017)'®.one of the
most important one are legal procedures by which
legal rules come into existence. Customary law has
two categories of public and private or local cus-
tomary law. Since treaties are binding only on the
parties involved, the rules of common law are bind-
ing on all countries in the international community
as the International Court of Justice (ICJ) stated:

“General customary law must have equal
force for all members of the international com-
munity and cannot be subject of any right of uni-
lateral exclusion.” (The North Sea Case, 1969)"°.

Tanaka (2015)%° argued that, customary law
comes from two elements, namely an objective
element, state practice, and a subjective ele-
ment, judicial opinion. In addition to state prac-
tice, a treaty may also generate a new common
law rule. Roach (2014)?' listed in his study the

17 The International Court of Justice. Statute of the
International Court of Justice. <https://www.icj-cij.
org/en/statute> [Last seen: 21 March, 2022].

18 Fitzmaurice, G. G., (2017). Some problems regarding
the formal sources of international law. In Sources of
international law. 57-80. Routledge.

19 North Sea Continental Shelf Cases, ICJ, 1969, <https://
www.icj-cij.org/public/files/case-related/52/052>
[Last seen: 21 March, 2022].

20 Tanaka, Y., (2015). The International Law of the Sea.
Cambridge University Press.

21 Roach, J. A., (2014). Today's customary international
law of the sea. Ocean Development & International
Law, 45(3), 239-259.

rules of the UNCLOS that the international court
has recognized as customary international sea
law, such as Article 15 and 83.

The boundary delimitation is governed by leg-
islation, which over time has been expanded by
codification given in treaty provisions. Its growth
has also been substantially aided by the juris-
prudence of the ICJ and ad hoc tribunals. Miron
(2020)?2 believed “The law on maritime delimita-
tion is often characterized as judge-made law’.
In this regard, the source of maritime delimitation
was considered as follows.

1.1. Conventions Provisions
Concerning Maritime
Delimitation

Three conventions relating to maritime delim-
itation of sea are, the 1958 Convention on the
Territorial Sea and the contiguous Zone?® (here-
inafter referred to as TSC), the Convention on
the Continental Shelf and the Convention on the
Law of the Sea (UNCLOS) 1982.

Paragraph 1 of Article 12 of TSC and Article
15 of UNCLOS provided the triple rule of “agree-
ment — equidistance (median line) special circum-
stance.” for delimitation of territorial sea. These
two provisions are generally considered to reflect
customary law, which is consistent by applying
the median line method if the states do not reach
agreement. However, the conventions did not
define the special circumstances and it must be
clarified during the development of jurisprudence
and state practice in the field of maritime delim-
itation. In addition, Article 6 of the convention
on the continental shelf 1958%* introduced the

22 Miron, A., (2020). A Practitioner’s Guide to Maritime
Boundary Delimitation Maritime Boundary Delimita-
tion: The Case Law. Is It Consistent and Predictable?
Cambridge University Press. 433.

23 United Nations. General Assembly. Convention on the
Territorial Sea and the Contiguous Zone 1958. <https://
legal.un.org/avl/ha/gclos/gclos.html> [Last seen: 21
March, 2022].

24 United Nations. General Assembly. Convention on
the Continental Shelf 1958. <https://legal.un.org/ilc/

texts/instruments/english/conventions> [Last seen: 21
March, 2022].
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notion of a special circumstance, similarly, UN-
CLOS contains special provisions, Article 74 and
83, for EEZ delimitation and continental shelf
which stated: “the delimitation of the exclusive
economic zone [the continental shelf] between
states with opposite and adjacent coasts shall
be effected by agreement based on international
law, as referred to in article 38 of the statue of
the international court of justice, to achieve an
equitable solution.” These two Articles omit any
reference to a method of delimitation. However,
it is noteworthy that the fundamental procedur-
al principle has been introduced by UNCLOS to
sea delimitation is the peaceful settlement of in-
ternational disputes and emphasis on an agree-
ment in good faith as the ICJ stated:

“Any delimitation must be effected by agree-
ment between the states concerned, either by
the conclusion of the direct agreement or, by
some alternative method which must be based
on consent” (the Gulf of Maine, 1984)%.

The most essential implication of the fundamen-
tal rule that maritime border delimitation should be
accomplished via agreement is that parties are free
to choose any delimitation line they choose based
on political, economic, geographic, or other consid-
erations (DOALOS, 2000)%.

1.2. Approaches
of Jurisprudence
to the Maritime Delimitation

Delimitation by judicial process is a legal op-
eration and it is based on consideration of the
law and there is the distinction between delim-
itation based on legal rules and delimitation by
states during negotiation which is based on polit-
ical consideration. There are different approach-
es towards delimitation as is described in the fol-
lowing parts.

25 Gulf of Maine Case. ICJ, 1984. <https://www.icj-ci].
org/public/files/case-related/67/067-19841012-JUD>
[Last seen: 21 March, 2022].

26 United Nations. Office of Legal Affairs. Division for
Ocean Affairs, the Law of the Sea., (2000). Handbook
on the Delimitation of Maritime Boundaries. United
Nations Publications.

1.2.2. Equidistance

Equidistance is the predictable method and
delimitation line mathematically determined. Af-
ter 1958 in many cases, governments did the
negotiations by considering an equidistance line
and the majority of bilateral treaties on maritime
delimitation used this method. However, there
may be complications if one state uses normal
baselines that follow the sinuosity of the coastline
while the other uses a straight baseline system
that connects the outermost islands, promonto-
ries, and rocks (Charney and Alexander, 1993)%7.
The ICJ and arbitral tribunals reduced the equi-
distance technique's privileged standing as the
basis of entitlement to both the EEZ and the CS
within 200 nautical, viewing it as a method that,
in some situations, may result in inequitable and
irrational outcomes.

1.1.3. Equity principles

The equitable principle stems from court juris-
prudence, which is the general guiding principle.
It combines two types of principles: procedural
and substantive. The procedural principle is that
the delimitation is done by agreement, and the
substantive include equity. Cottier (2015)?® be-
lieved equity has been a companion of the law
ever since rule-based legal systems emerged,
and it provides a path to justice if the law is un-
able to appropriately respond. The equitable prin-
ciple as customary law became the main aspect
of the law of maritime delimitation (Jsthagen,
2020)%. The principle of equity and relevant cir-
cumstances has been stressed in article 59 of
UNCLOS as a basis for the resolution of conflicts
regarding the attribution of rights and jurisdiction
in the EEZ. However, the approaches toward this
principle were different as is described in the fol-
lowing parts.

27 Charney, J. I. & Alexander, L. M. (Eds.), 1993. Interna-
tional maritime boundaries. Martinus Nijhoff Publishers.

28 Cottier, T., (2015). Equitable principles of maritime
boundary delimitation. Cambridge University Press.

29 @sthagen, A., (2020). Maritime boundary disputes: What are
they and why do they matter? Marine Policy, 120, 104118.
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A) Result oriented equity approach

In the North Sea Case 1969, which involved
disputes of the Federal Republic of Germany
with the Netherlands and Denmark as regards
their continental shelf delimitation, the ICJ held
“there is no single method of delimitation the use
of which is in all circumstance obligatory’ and
court decided delimitation should be effected by
agreement on the basis of equitable principle.
The ICJ stated equidistance line is not appropri-
ate due to the shape of the coasts of the Fed-
eral Republic of Germany, which was concave
(Guernsey, 2000)*. In the same manner in the
case of Guinea and Guinea-Bissau before Arbi-
tration Tribunal in 1983, the arbitral decided to
reject the application of the equidistance meth-
od because of the existence of geographical
circumstances, such as the concave coasts of
the States (McLarky, 1987)*'. This approach has
been called the result-oriented approach. It, fo-
cused on the equitable outcome rather than the
techniques to be used and provides the interna-
tional court and tribunal’s opportunity to do not
bind any method and decided each case based
on its own circumstance, as the IJC stated:

“The result of the application of equitable
principles must be equitable and the result which
is predominant, the principles are subordinate
the goal. The equitable of a principle must be as-
sessed in the light of its usefulness for the pur-
pose of arriving at an equitable result”. (Tunisia v.
Libya case, 1978)*.

B) Corrective Equity Approach

In the Libya/Malta case® of 1985, the ICJ
used the equidistance method just as starting
point and equity as a corrective element and shift
the equidistance line based on special circum-

30 Guernsey, K. N., (2000). The North Sea Continental
Shelf Cases. Ohio NUL Rev., 27, 141.

31 McLarky, K. A., (1987). Guinea/Guinea-Bissau: Dis-
pute Concerning Delimitation of the Maritime Bound-
ary, February 14, 1985. Md. J. Int'l L. & Trade, 11, 93.

32 Tunisia/Libya Case, ICJ, 1982. <https://www.icj-ci].
org/public/files/case-related/63/10660.pdf> [Last
seen: 21 March, 2022].

33 Libya vs. Malta Case. ICJ, 1982. <https://www.icj-cij.

org/public/files/case-related/68/068-19820727-ORD>
[Last seen: 21 March, 2022].

stances. This approach has been called “correc-
tive —equity approach’. In 1993, regrading delim-
itation of the continental shelf and fishery zone,
the court by considering Article 6 of CS conven-
tion and customary law held:

“Even if it were not appropriate to apply, not
Article 6 of CS convention, but customary law
concerning the continental shelf as developed in
the decided cases, it is in accord with precedents,
to begin with, the median line as a provisional line
and then to ask whether special circumstance re-
quire any adjustment or shifting that of the line”
(Greenland v. Jan Mayen case, 1993)%.

In this case, the court applied this approach
as customary law. In the Cameron v. Nigeria
case®, the court adopted a new interpretation,
and since there was no particular reference to
any technique of delimitation in UNCLOS, it
determined that a specific method, namely the
equidistance method, should be incorporated
into these provisions.

C) Three Stage Approach

For the first time in the Black sea case 2009 be-
tween Romania and Ukraine, the ICJ used new for-
mula which called “three-stage approach’. Based
on this approach, establishing the equidistance line
is first stage, then court will check the relevant cir-
cumstances in order to adjustment of provisional
line and at the third stage, to avoid any inequality
the disproportionality test has to be applied. This
approach also called the equidistance/relevant
circumstances method. This approach has made
maritime delimitation more predictable and trans-
parent (Miron, 2020)%*. However, till now courts
have not established any recommended technique
for disproportionality test calculation (Fietta and

34 Greenland/Jan Mayen Case, ICJ, 1993. <https://www.
icj-cij.org/public/files/case-related/78/078-19930614>
[Last seen: 21 March, 2022].

35 Cameroon v. Nigeria: Equatorial Guinea intervening
case. ICJ, 2002. <https://www.icj-cij.org/public/files/

case-related/94/094-20021010-JUD-01-00-EN.pdf>
[Last seen: 21 March, 2022].

36 Miron, A., (2020). A Practitioner’s Guide to Maritime
Boundary Delimitation Maritime Boundary Delimita-
tion: The Case Law. Is It Consistent and Predictable?
Cambridge University Press. 433.
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Cleverly, 2016)%. In 2012, the ITLOS used this ap-
proach and held:

“At the first stage it will construct a provi-
sional equidistance line, based on the geogra-
phy of the casts and mathematical calculation, it
will proceed to the second stage of the process,
which consists of determining whether there are
any relevant circumstances to adjustment, if
so, it will make an adjustment the produces an
equitable result. At the final stage, the tribunal
checks whether the adjusted line results in any
significant disproportion between the ratio of the
respective coastal lengths and the ratio of the
relevant maritime areas allocated to each party.”
(Bangladesh v. Myanmar, 2012)%.

Additionally, the ICJ, and arbitration used this
approach, the ICJ in the Chile v. Peru case®, and
the arbitration in the Bangladesh V. India case.
Nowadays, international courts have transited
from the result-oriented-equity approach to the
three stage approach (Chuanxiang, 2016)%*.

2.1.4. Relevant Circumstances

The relevant circumstances are those circum-
stances are taken into account in the delimitation
process by States and the courts. Most relevant
and dominant geographical, historical, political,
economic, socio-economic, security, and other
kinds of factors can be taken into account by states,
open-ended categories, since till today not only the
conventions, especially Article 6 of the convention
on the continental shelf and Article 15 of UNCLOS
but also courts did not provide the list of circum-
stances. In the Angelo — French case the United
Kingdom argued it does not mean there is no lim-
itation for a special circumstance under Article 6 of
the convention on the continental shelf but the court

37 Fietta, S. & Cleverly, R., (2016). A Practitioner's Guide to
Maritime Boundary Delimitation. Oxford University Press.

38 Bangladesh V. Myanmar, Bay of Bengal case. Interna-
tional Tribunal of Law of the Sea, 2012.

39 Peru v. Chile case. International Court of Justice, 2014.

40 Chuanxiang, S.U.N., (2016). 26 Comments on the
Three-stage Approach of Maritime Delimitation. In
Challenges of the Changing Arctic. 613-636. Brill Ni-
jhoff.

rejected this claim (Evans,2018)*', which means
there is no limitation. However, DOALOS (2000)*,
stated “in the delimitation based on legal rule the
international court has interpreted “relevant’ criteria
and factors as directly relevant to the delimitation,
therefore, of a non-political or economic nature.”,
Consequently in the negotiation stage, states have
the flexibility to influence the outcome in favor of
their interest.

2. SOURCES OF
INTERNATIONAL LAW
FOR THE CASPIAN SEA
DELIMITATION

2.1. Agreements

To find the applicable law of maritime delim-
itation for Caspian Sea, ascertaining whether
there is any pre-existing agreements relating to
the maritime delimitation is crucial, in this regard
Soviet-Iran agreements, additionally, delimitation
agreements of the north part of the Caspian Sea
will be reviewed.

2.1.1. Soviet-lran agreements

During the era of the USSR, the Caspian Sea
was treated based on two agreements between
Iran and USSR, the first one was signed on 26
February 1921(Mehdiyoun, 2000)*, and two
parties were given equal shipping rights in the
Caspian Sea as well as the right to fly their flags
on their commercial vessels and both reaffirmed
the 10-nautical mile fishing zone in the Treaty of
Commerce and Navigation agreement in 1941
(United Nation, Treaty Series, 1959).

After the disintegration of the USSR, these two

41 Evans, M., (2018). Relevant circumstances. In Maritime
Boundary Delimitation: The Case Law: Is It Consistent and
Predictable? (pp. 222-261). Cambridge University Press.

42 United Nations. Office of Legal Affairs. Division for
Ocean Affairs, the Law of the Sea, 2000. Handbook on
the Delimitation of Maritime Boundaries. United Na-
tions Publications.

43 Mehdiyoun, K., (2000). Ownership of oil and gas re-
sources in the Caspian Sea. American Journal of Inter-
national Law, 94(1), 179-189.
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agreements were inadequate to deal with the pres-
ence of the new littoral states and their demand
toward delimitation and consequently exploration
and exploitation of natural resources in the seabed
of the sea. The treaties of 1921 and 1940 solely
addressed navigation, fishing, and trade and did
not clarify the legal status of the Caspian Sea, and
neither provide an official and final delimitation line.
In addition, in this period (1921-1940) the concept
of EEZ and continental shelf was still some long
years away, while its general acceptance in prac-
tice and being introduced in the UNCLOS 1982. In
this regard riparian states took various measures,
which demonstrated that they did not accept the
validity of these agreements, nevertheless Turk-
menistan in its letter to the UN general assembly
(UN General Assembly, 1998)* accepted agree-
ments. Additionally, by increasing the heated con-
tention in the region, Iran, and Russia as a party
to these agreements, in their joint statement (UN
General Assembly, 2000)* stated: “until the new
legal status is devised for the Caspian Sea, these
two ftreaties retain their full legal validity’. This
statement gave the valid duration to these agree-
ments till introduction of the new legal regime, and
the texts represent evidence of the Parties’ under-
standing as far as the establishment of future legal
status of the sea is concerned.

2.1.2. Delimitation Agreements

USSR in 1970 by its unilateral action set a de-
limitation line on the Caspian between Iran and
USSR and then divided its part into national sec-
tors among its Unions. In 1993, this delimitation
was approved by Russia for the benefit of Kazakh-
stan, Turkmenistan, and Azerbaijan, after disinte-
gration of its union. Russia entered into the sea-

44 United Nation, General Assembly, Joint statement of
the President of the Islamic Republic of Iran to the
President of Turkmenistan, A/53/453, (October 1998),
<https://digitallibrary.un.org/record/261632>  [Last
seen: 21 March, 2022].

45 United Nation, General Assembly, Joint statement by
the Russian Federation and the Islamic Republic of
Iran on the proposed construction of a pipeline through
the Caspian Sea, A/54/788, (March 2000), <https://

digitallibrary.un.org/record/409739> [Last seen: 21
March, 2022].

bed delimitation with Azerbaijan and Kazakhstan
by different agreements including the agreement
between, Russia and Kazakhstan in 1998, Rus-
sia and Azerbaijan in 2002, and the Agreement on
the Convergence Point of the Delimitation Lines of
Adjacent Areas of the Caspian Seabed between
Russia, Azerbaijan, and Kazakhstan in 2003. Re-
garding the above-mentioned agreements, the fol-
lowing matters call special attention:

e The preamble of these agreements stated
“being guided by the conventional princi-
ples and rules of international law’;

e Justified equidistance line method has
been used for delimitation in these
agreements;

e Configuration of coast and islands has
been taken into account as a relevant
circumstance;

e Based on Article 2 of the agreement be-
tween Russia and Azerbaijan and Article 2
of the agreement between Russia and Ka-
zakhstan “Development of mineral resourc-
es of the structures crossed by the line of
demarcation will be performed based on
the international practice applied in case
of development of cross-border fields, the
authorized organizations appointed by the
Governments of the parties”;

e These agreements just delimited the sea-
bed, leaving main activates such as ship-
ping, fishing, and environment regimes to
be determined later;

e All agreements have been declared ille-
gal by Iran.

2.2. Littoral States Practice

Tunkin (1961)* believed custom norms are
being formed in international practice, as a rule,
and opinio juris is an essential element of cus-
tomary norms. States practice can be a physical
act, or what they say such as policy statements,
press released, opinion of official legal advisers

46 Tunkin, G. I., (1961). Remarks on the Juridical Nature
of Customary Norms of International Law. Calif. L.
Rev., 49,419.



#21, March, 2022

S~
(O8]

and Opinio Juris include public statements of
states, diplomatic correspondence, resolutions
adopted by the international organization and it
can play a crucial role in reflecting the interest
of the international community. Following the dis-

integration of the USSR, the political view and
practices of the coastal States were contrary to
each other. These views have been shown in
their letters to the UN general assembly as the
following table.

Table 1. Littoral state practice in the Caspian Sea region. Source: United Nation, General Assembly.

IMPORTANT POINTS OF STATEMENTS

The Caspian Sea is a land-locked body of water. The norms of international maritime
law, particularly the territorial sea, EEZ and the continental shelf, are not applicable and
any questions relating to activities, including the exploitation of its resources, must be

The legal status of the Caspian Sea must be based on the generally recognized rules and
principles of international law and the international treaty, practice of States and the

Turkmenistan would welcome Russian-Azerbaijani agreement on the joint exploitation
the Caspian Sea if it does not includes the Serdar (formerly, Promezhutochnoe) deposit,

Russia has invited tenders for the exploitation of the mineral resources of the Caspian Sea
and the areas involved lie partly within the Kazakh sector. Kazakhstan does not rule out
the possibility of exploiting jointly and such activity must be carried in accordance with

It should be recalled that the successor States of the USSR, in accordance with the Alma
Ata Declaration of 1991, have guaranteed "the discharge of the international obligations
deriving from treaties and agreements concluded by the former Union of Soviet Socialist
Republics". Therefore soviet-Iran agreements are binding on all successor States.

LETTER CODE
STATE
Date
2 A49/475
& October 19944
decided jointly by all states.
5 &
s T 2 A/51/529
2 5 =
) 3 October 1996 . . .
2 ] Parties recognized rights.
£ 5 A/52/259
R ly 1997+
u . .
S uly which belongs to Turkmenistan.
j o
g A/52/318
= September
3 1997 o ; )
the norms and principles of international law.
= A/52/324
= September 19975
< A[52/325
= September 1997
P bears no legal value.

The joint statement by Kazakhstan and Turkmenistan relating to "the delimitation of
administrative and territorial borders along a line running through the middle of the Sea"

47.

48.

49.

50.

United Nation, General Assembly, Position of the Rus-
sian Federation regarding the legal regime of the Caspian
Sea, A/49/475, (October 1994), <https:/digitallibrary.un-
.org/record/163135?In=en> [Last seen: 21 March, 2022].
United Nation, General Assembly, Joint statement
on Caspian Sea questions adopted by the Presidents
of Azerbaijan and Kazakhstan in Baku, A/51/529,
(October  1996), <https://digitallibrary.un.org/re-
cord/2228317In=en> [Last seen: 21 March, 2022].
United Nation, General Assembly, Statement issued
by the Ministry of Foreign Affairs of Turkmenistan,
A/52/259, (July 1997), <https://digitallibrary.un.org/
record/240871?In=en> [Last seen: 21 March, 2022].
United Nation, General Assembly, Statement issued

S1.

52.

by the Ministry of Foreign Affairs of Kazakhstan,
A/52/318, (September 1997), <https://digitallibrary.
un.org/record/243239> [Last seen: 21 March, 2022].
United Nation, General Assembly, Position of the Islamic
Republic of Iran concerning the legal regime of the Caspi-
an Sea, A/52/324, (September 1997), <https:/digitallibrary.
un.org/record/243268> [Last seen: 21 March, 2022].
United Nation, General Assembly, the Permanent
Mission of the Islamic Republic of Iran to the Unit-
ed Nations addressed to the Secretary-General with
reference to the joint statement signed by the Pres-
idents of Kazakhstan and Turkmenistan, A/52/325,
(September 1997), <https://digitallibrary.un.org/re-
cord/243266> [Last seen: 21 March, 2022].
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§ Any use of the Caspian Sea will take place within the demarcation zones established during
o A/52/424 October : . L . .
7 _’Y,S 19975 the existence of the former USSR, using the median-line method adopted in international
8 practice and UNCLOS should be extended to the Caspian Sea.
g s A/52/588 The official announcement by Azerbaijan, regarding exploitation of oil from the Cheragh
- November 1997% | reservoir, violate legal regime as defined in soviet Iran treaties.
=
o ; g A[52/802 The sides agreed to demilitarize the Kazakhstan-Russian part of the Caspian seabed on
§ S February 1998% | the basis of the principle of equidistant as well as the principle of agreement.
z &
Treaty 1921 and 1940 contain no provisions for delimitation. And these instruments
10 s A/52/913 remains binding and any attempt to divide the Sea is unacceptable. Consequently, the
= May 1998% inclusion of such terms as the "Kazakhstan Part" or the "Russian Part" is in contravention
of the existing legal regime.
- e A/52/983 The seabed of the northern part of the Caspian Sea and the subsoil thereof, without
s 8 prejudice to the continued common use of the water's surface, including the freedom
o2 $/1998/693 o . : , -
M o = July 19987 of navigation, agreed fishing quotas and environmental protection, shall be delimited
= 5 y between the Parties along a median line adjusted on the basis of the principle of justice
and the agreement of the Parties.
” s A/52/101 The Agreement signed by Russia and Kazakhstan regarding the legal status of the Caspian
- August 19988 Sea bears no legal merit.
é soviet - Iran agreements are the sole international documents governing the Caspian
S Sea legal issues
" % A/53/453 Condominium arrangement for the common use of the Caspian Sea by the littoral States
L October 1998* through assuming a sectoral coastal strip as the national zone is the most appropriate
& basis. In case of division, the two sides emphasized the principle of equal share and
§ equitable exploitation of the resources.

53.  United Nation, General Assembly, Letter from the Foreign Ministry of the Islamic Republic of Iran,
Minister for Foreign Affairs of the Republic of Ka- A/52/913, (May 1998), <https://digitallibrary.un-
zakhstan addressed to the Secretary-General, Posi- .org/record/254563?In=en> [Last seen: 21 March,
tion of Kazakhstan on the legal status of the Caspian 2022].

Sea, A/52/424, (October 1997), <https:/digitalli- 57. United Nation, General Assembly, Joint Statement by
brary.un.org/record/244600> [Last seen: 21 March, the President of the Russian Federation and the Pres-
2022]. ident of the Republic of Kazakhstan, A/52/983, (July

54.  United Nation, General Assembly, Declaration ex- 1998), <https://digitallibrary.un.org/record/258452?1-
pressing the position of the Islamic Republic of Iran n=en> [Last seen: 21 March, 2022].
on the exploitation of the resources of the Caspian 58.  United Nation, General Assembly, Statement of the
Sea, A/52/588, (November 1997), <https://digital- Foreign Ministry of the Islamic Republic of Iran on the
library.un.org/record/246697?In> [Last seen: 21 Agreement signed by the President of the Russian Fed-
March, 2022]. eration and the President of the Republic of Kazakh-

55.  United Nation, General Assembly, Statement by the stan, A/52/1011, (August 1998), <https://digitallibrary.
Ministry of Foreign Affairs of the Republic of Ka- un.org/record/258299> [Last seen: 21 March, 2022].
zakhstan, A/52/802, (February 1998), <https://digital- ~ 59. United Nation, General Assembly, Joint statement of the
library.un.org/record/250916?In=en> [Last seen: 21 President of the Islamic Republic of Iran to the President of
March, 2022]. Turkmenistan, A/53/453, (October 1998), <https:/digitalli-

56.  United Nation, General Assembly, Statement of the brary.un.org/record/261632>[Last seen: 21 March, 2022].
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An agreement between Iran and the Shell and Lasmo oil companies on geological and
geophysical prospecting in an area which includes part of the Azerbaijani sector is illegal.
= And the sovereign rights of the littoral States extend to the corresponding national sectors
5 E A/53/741 which have been established as a result of the traditional activities of the littoral States
3 December 1998%° | and the use of the Caspian Sea within national sectors on the basis of the recognized
= customary international law remains in effect.
Iranian claims to 20 per cent of the territory are contrary to the rules and principles of
international law.
c A/53/890 Rej‘ectins.g the protest made by Azerbaijan regardi'n'g thelran agre?me?nt with oil compan.ies
16 o March 1999 by invoking the 1921 and 1940 agreements and raising the Azerbaijani sector of the Caspian
Sea is legally unfounded.
The state-owned Oil Corporation of Azerbaijan, intends to carry out activities in the Alborz
- s A/56/304 oil field and to conduct any kind of activities, such as research projects, exploration and
= August 2001 exploitation in this oil field, necessary permission should be obtained from Iran. Thus, the
said activities in the Alborz oil field would be contrary to the interests of Iran.
- AJ56/850 Agreemenﬂt signed orl 29 Nov¢len.1b.er 2001 by the.Republi.c c'>f Kazakhstan.and the Repul?lic
18 o February 2002 of Azerbaijan regarding the division of the Caspian Sea is in contravention of the existing
legal status of the Caspian Sea.
= < Kazakhstan and Azerbaijan find the Iranian side’s contention that the Agreement of 29
1 E ° g A[56/927 November 2001 between the Kazakhstan and the Azerbaijan concerning the delimitation
] © g April 2002% of the bed of the Caspian Sea contravenes “existing legal instruments governing the legal
= > status of the Caspian Sea” to be unfounded.
The general agreement of all coastal States of a given lake is the only principle that
2 s A/56/1017 applies to the delimitation of international lakes. Since, the Caspian Sea is a unique
= July 2002%° international lake, bilateral agreement between Azerbaijan and Kazakhstan contravenes
the said principle.
The parties attach exceptional importance to the signing of bilateral and multilateral
,EU :E A/58/719 agreements to delimit the Caspian seabed between Russia, Azerbaijan and Kazakhstan,
21 2 S $/2004/137 including the Agreement between Russia and Azerbaijan in 2002 and the Agreement on
é ﬁ 20045 the Convergence Point of the Delimitation Lines of Adjacent Areas of the Caspian Seabed
between Russia, Azerbaijan and Kazakhstan in 2003.

60. United Nation, General Assembly, Statement by the ruary 2002), <https://digitallibrary.un.org/record/459204>
Ministry of Foreign Affairs of the Azerbaijani Republic, [Last seen: 21 March, 2022].

A/53/741, (December 1998), <https:/digitallibrary.un-  64. United Nation, General Assembly, Letter dated 15 April
.org/record/266364?In=en> [Last seen: 21 March, 2022]. 2002 from the Permanent Representatives of Azerbaijan

61. United Nation, General Assembly, Statement made by the and Kazakhstan to the United Nations addressed to the
spokesman of the Ministry of Foreign Affairs of the Islamic Secretary-General, A/56/927, () April 2002, <https:/dig-
Republic of Tran, A/53/890, (March 1999), <https:/digitalli- itallibrary.un.org/record/462931> [Last seen: 21 March,
brary.un.org/record/1491722> [Last seen: 21 March, 2022]. 2022].

62. United Nation, General Assembly, Annex to the letter  65. United Nation, General Assembly, Letter dated 26 July
dated 16 August 2001 from the Permanent Representa- 2002 from the Chargé d’affaires a.i. of the Permanent
tive of the Islamic Republic of Iran to the United Nations Mission of the Islamic Republic of Tran to the United Na-
addressed to the Secretary-General, A/56/304, (August tions addressed to the Secretary-General, A/56/1017, (July
2001), <https://digitallibrary.un.org/record/447131> [Last 2002), <https:/digitallibrary.un.org/record/47052971-
seen: 21 March, 2022]. n=en> [Last seen: 21 March, 2022].

63. United Nation, General Assembly, Letter dated 28 Febru- ~ 66. United Nation, General Assembly, Letter from the

ary 2002 from the Chargé d’affaires a.i. of the Permanent
Mission of the Islamic Republic of Iran to the United Na-
tions addressed to the Secretary-General, A/56/850, (Feb-

Russian Federation and the Republic of Azerbaijan,
A/58/719, (February 2004), <https:/digitallibrary.un.org/
record/516646#record-files> [Last seen: 21 March, 2022].
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As it is shown in table 1, however, all five
states had diverging approaches toward the
Caspian Sea, and a considerable number of the
arguments presented by states to the UN gen-
eral assembly concerning delimitation, they be-
lieved the delimitation has to be done by bilateral
or multilateral agreement on the bases of inter-
national law and principles.

2.3. UNCLOS 1982
and Customary Law

Regarding the applicability of the UNCLOS
1982 as a treaty source of international law for
delimitation of the Caspian Sea, two issues call
for brief comments. Firstly, according to Article
34 of the VCLT,%" “a treaty does not create either
obligations or rights for the third state without its
consent’, in this vein, Some of the littoral states
of the Caspian Sea are not members of this
treaty, furthermore, Article 1 of the convention
on the legal status of the Caspian Sea, defined
this sea as a body of water which surrounded
by the land territories of the Parties, nor sea nor
closed sea, consequently the UNCLOS as trea-
ty law is not applicable. However, the fact that
not all coastal states are party to the UNCLOS
does not preclude the application of customary
international law, which has been recognized by
international tribunals. To the subject matter, as
before has been discussed, Article 15, 74 and
83 of UNCLOS which are related to delimitation
of maritime zones, became customary interna-
tional law. In addition, based on Articles 74 and
83 of UNCLOS, as customary law, delimitation
must be achieved by agreement and results in
equity. The doctrine of equitable principle, which
is based on ex aequo et bono, is the fundamen-
tal norm of customary international law related to
maritime delimitation and provides effective de-
limitation by agreement (Kwiakowska, 1988).%8

67 Vienna Convention on the Law of Treaties., (1969).

68 Kwiakowska, B., (1988). Equitable maritime boundary
delimitation-A legal perspective. Int'l J. Estuarine &
Coastal L., 3, 287.

2.4. Convention on Legal
Status of Caspian Sea

The Caspian Sea Convention establishes only
basic concepts, and other contentious topics have
been postponed to future treaties. Reviewing the
strength and weaknesses of the convention is be-
yond the topic of this research, however, some
points merit particular attention as follow:

e According to the preamble of the con-
vention “the Convention is based on the
principles and norms of the Charter of the
United Nations and international law”;

e Convention defined maritime zones differ-
ently from the UNCLOS. The Caspian Sea
According to Article 5 of its convention, is
split into territorial seas, fishery zones,
sectors and common maritime space;

e 15 nautical miles from the baseline has
been allocated as the breadth of the ter-
ritorial zone. And based on article 7, “de-
limitation of internal and territorial waters
between States with adjacent coasts shall
be effected by agreement based on the
principles and norms of international law”.
However, the Article does not cover the
opposite costs delimitation such as Turk-
menistan and Azerbaijan situation;

Based on the convention, where the coast-
line is indented or where there is a fringe of is-
lands along the coast in its immediate vicinity,
Straight baselines shall be used and Article 1 de-
clared “the methodology for establishing straight
baselines shall be determined in a separate
agreement among all the Parties”. This means
states to negotiate for delimitation first must gain
approval of all stats to draw Straight baselines.
However, as Schofield (2012)% stated, claim
from straight baseline arise from varied interpre-
tation of cut or indented coast, how many, how
close to one another and how far offshore fring-
ing islands need to be. In this vein, there is a lot
of possibility for claim;

69 Schofield, C., (2012). Departures from the coast:
Trends in the application of territorial sea baselines
under the law of the sea convention. The International
Journal of Marine and Coastal Law, 27(4), 723-732.
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e Based on Article 9, 10 nautical miles-wide
adjacent to the territorial waters has been
defined as a fishery zone which has to be
delimitated between States with adjacent
coasts by agreement based on the prin-
ciples and norms of international law and
it does not cover the opposite costs de-
limitation;

e Contrary to the UNCLOS, which defined
the maximum extension of the continen-
tal shelf by each state, the Caspian Sea
convention named the parts of the sea-
bed and subsoil for the subsoil exploita-
tion as “sector” without allocation specific
breadth. Nevertheless, similarly, to the
UNCLOS, the seabed delimitation shall
be effected by agreement between States;

e The convention is silent about the validity
of the seabed delimitation agreements of
the north of the Caspian Sea;

e Ratification of the convention by parties is
not subject to the delimitation agreements
however Iran postponed the ratification of
the convention to the agreements of de-
limitation and defining the methodology
of the drawing baseline by coastal states.

In summary, by taking everything into ac-

count, the conclusion could be drawn that the
applicable law to the delimitation of the Caspian
case is customary law and the sources of judi-
cial decisions, since the Caspian Sea convention
has not been entered into force and some of the
littoral states are not a party to the UNCLOS. It
is noteworthy, even in case of entering into force
of Caspian Sea convention, the new convention
introduces the same way of maritime delimitation
which has been declared by Article 74 and 83
of UNCLOS, by agreement. However, Article 74
and 83 of UNCLOS did not specify any delimita-
tion method, emphasized the content of “an equi-
table solution’. Regardless of whatever method
is employed, the delimitation must be equitable,
and to achieve equity, consideration should be
given to the possible existence of special circum-
stance. For instance, Soviet — Iran treaties are
viewed as the historical right which Iran relied
on, however, based on Article 2 of the Iranian

law on the exploration and exploitation of the
resources in the continental shelf, declared “as
regards the Caspian Sea, the rule of the interna-
tional law relating to close sea are applicable”.
It is obvious, the Iranian lawmakers recognized
that Soviet-lIranian Treaties did not apply to the
delimitation of Caspian Sea resources.

CONCLUSION

Over two decades, the legal regime and sta-
tus of the Caspian Sea remain to be debated
among scholars and politicians till the convention
on legal statutes of the Caspian Sea has been
signed in 2018 which the Kazakh President Nur-
sultan Nazarbayev considered as the “constitu-
tion of the Caspian Sea’. However, this instru-
ment just reflects a compromise trend between
the littoral States since the sea bed and zones
should be delimitated by agreements (Karatae-
va, 2019).7°

Unsettled delimitation of zones and seabed
would lead to a variety of risks such as breach of
international peace, security, and political insta-
bility, reducing economic activities, an increase
of pollution and risk of losing biodiversity due
to lack of environmental cooperation, obstacles
for navigation, shipping and fishing activity, and
unclear sovereign rights and jurisdiction. In this
regard, a brief account has been given to the in-
troduction of the issue and literature review, and
in the next step, the norm and principle of inter-
national law in maritime delimitation have been
reviewed. Therefore, based on an assessment
of the entirety of the sources, agreements, texts,
and negotiating history, as well as the state's
practice in formulating their maritime claims, it is
in the best interests of coastal states to engage
in negotiations to reach an agreement on mari-
time boundary delimitation on the base of princi-
ple of customary international law, the principle

70 Karataeva, E., (2019). The Convention on the Legal
Status of the Caspian Sea: The Final Answer or an In-
terim Solution to the Caspian Question? The Interna-
tional Journal of Marine and Coastal Law, 35(2), 232-
263.
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of equity to secure the economic benefits and
sustainability goals, that will be derived from a
clear and recognized definition of the maritime
zone's extension.

The negotiation stage can be planned based
on a three-stage approach which is the method-
ology that has been usually employed in seeking
an equitable solution recently. Based on this ap-
proach, a preliminary delimitation line is estab-
lished first to reach an equal outcome, as DO-
ALOS (2000) stated “Practice has shown that it is
better to start the bilateral negotiations with a line
and not to introduce right at the outset the notion
of the relevant area, this may be prescribed for
early disagreement since relevant will reveal it-
self in the process of the negotiation” and then
at the next step relevant factors are reviewed to
adjust the line to reach an equity outcome.

In the negotiation, states have the flexibili-
ty to influence the outcome in favor of their in-
terest by applying different factors for drawing
the line that they consider equitable. Without a
doubt, boundary delimitation impacts and inter-
acts with a variety of variables, including politi-
cal issues, historical and cultural considerations,
strategic and security concerns, main economic
interests, and demographic group interests. In
the case of the Caspian Sea, the configuration
of coast, presence of the island, and natural re-
sources, and historical rights can be discussed
in this stage. However, regarding fishery right
DOALOS advised “fisheries, in particular, are

NOTES:

better avoided in such an agreement. As fish-
eries dynamics change over time, there may be
a consequent need to renegotiate such issues.
If included in the agreement, these issues may
give rise to reopening the agreement as a whole,
including its part on the delimitation. A more ad-
visable approach, would be to deal with living
marine resources separately from the maritime
boundary delimitation agreement’. Finally, states
assess whether the effect of the line, as adjust-
ed, is such that the Parties’ respective shares of
the relevant area are markedly disproportionate
to the lengths of their relevant coast.

Moreover, delimitation Agreements of the
north part of the Caspian Sea, does not bear out
claims that the Caspian was treated by the litto-
ral states as a condominium, on the other hand,
demonstrate that the littoral states acknowledged
the justified median line for delimitation and re-
grading mineral resources demarcation will be
performed based on the international practice
applied in case of development of cross-bor-
der fields. In the same manner in other parts
of the Caspian Sea, states may be aware of or
expect to discover petroleum or gas deposits in
regions where the boundary line passes. Vari-
ous resource-deposit provisions are commonly
used to deal with this problem. These could be
resource-sharing clauses, resource-unity claus-
es, or resource conservation, management, and
management clauses in future agreement in
south part of sea.
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ABSTRACT

Business law includes contractual, labor, corporate, tax and other re-
lations. However, the purpose of the study is to highlight and analyze only
few interesting issues since it is physically impossible to cover all its as-
pects within the framework of one article. First of all, it is necessary to
determine the legal basis for doing business in Germany and then — the
features of starting and doing business. Therefore, this paper serves as
a concise methodological guide to the regulation of the business environ-
ment in Germany. In this sense, the study examines the legal forms of
doing business recognized in Germany, the legal possibilities for estab-
lishing various contractual or labor relations with contractors, as well as
the grounds for corporate or private liability in case of violation of the rules.
Model of corporate governance, external liability and internal corporate
governance issues are of particular interest in Germany.

The study confirms that the basis for regulation of various aspects of do-
ing business in Germany is specific. The principle of direct corporate liability to
creditors is common in Germany but the principle of piercing the corporate veil
is allowed if the relevant prerequisites are present. However, business con-
tracts in Germany are based on a narrow approach of contract terms regula-
tion compared to the United States. Hearing of cases by specialized judges in
Germany ensures a better and fairer judicial system in labor disputes.
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INTRODUCTION

Business law applies to contractual, labor,
corporate, tax and other relations since these
relations refer to business activity, are loaded
with a commercialization component and are
creating ideas about the business environment.
However, since it is physically impossible to
cover all aspects of business law in one article,
especially given the specifics of the fundamen-
tals of business regulation in Germany, the pur-
pose of the study is to highlight and analyze only
some of them.

The paper describes how to conduct business
in Germany in compliance with legal regulations.
Accordingly, the purpose of the study is to de-
termine the legal framework for doing business
in Germany, and then — the legal peculiarities
of starting and doing business. Therefore, this
article serves as a methodological guide to ob-
tain information about the business environment
in Germany. In this sense, the study discusses
the legal forms of doing business recognized in
Germany, the legal possibilities of establishing
various contractual or employment relations with
counterparties, and the grounds for corporate or
private liability in case of violation of rules. The
model of corporate governance in Germany and
its features are of particular interest. This is to
some extent related to issues of external respon-
sibility and internal corporate governance.

It is also necessary to clarify the prerequisites
for implementation of contractual and labor rights
in Germany, especially in the event of a pandem-
ic. Thus, a brief discussion of the issue will high-
light the specifics of the performance of duties
during a pandemic in Germany.

A normative-dogmatic method is used to
achieve these goals. This method will help us
present the legal basis for doing business in Ger-
many and discuss dogmas associated with them.
In addition, the study uses methods of synthesis
and analysis to create a general picture around
these issues and draw logical conclusions.

LEGAL FORMS OF DOING
BUSINESS IN GERMANY

Business law in Germany is associated with
certain unions and larger business enterpris-
es such as corporations. For the clarification of
the business situation it is necessary to deter-
mine how business law plays a central role in
this area.’

Initially, the provisions of the Law on Limited
Liability Companies and the Law on Joint Stock
Companies in Germany were part of the Com-
mercial Code, but desire to combine all the rules
into one code gradually disappeared in the pro-
cess of developing economic relations. Accord-
ingly, the following laws have now been sepa-
rately adopted in Germany to regulate business
relations: the Law on Limited Liability Companies
(GmbHG 16), the Law on Joint Stock Companies
(AktG17), and the Commercial Code? (Gandels-
gesetzbuch — HGB 15). However, the German
Civil Code (BGB 14) is particularly important
among the corporate governance rules in Ger-
many.® The German Civil Code contains general
rules on legal entities and distinguishes non-prof-
it and entrepreneurial legal entities (BGB § 21
and § 22).* Thus, the law allows creation com-
mercial and non-commercial associations for do-
ing business.

It is notable, however, that Germany has
developed the Pre-foundation Doctrine (Vorge-
sellschaft), which states that an association is en-
titled to step in a legal relation and is considered
a sui generis legal entity (but not a corporation) if
the statute of the association is duly signed. Ac-
cordingly, the company that existed before the
registration is called “Previous Company”. At this

1 Elseven, A., Germany Business Law. Business Laws
in Germany. <https://www.hg.org/germany-business-
law.asp> [Last seen: 22 March, 2022].

2 The norms governing the activities of limited liability
companies and joint-stock companies in Georgia are
combined into one Law on Entrepreneurs. See. Betaneli,
K, Masbaum, M. S., (2003). Corporate Law in Georgia.
Review of Georgian Law. N6, Vol. 2/3, p. 280.

3 Madisson, K., (2012). Duties and liabilities of company
directors under German and Estonian law: a comparative
analysis, RGSL Research papers. pp. 13-15.

4 BGB § 21 and § 22.
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time, the statute already applies to relations be-
tween the founders. When the registration pro-
cess is completed, the previous company will au-
tomatically turn into a corporation, i.e. eventually
become a corporation. After the registration of
the company, the personal liability of the founder
disappears, because the transactions concluded
by the “previous company” and their results are
transferred to this registered company. It should
be noted here that the founders can be held liable
before the corporation if the economic activity car-
ried out before the establishment reduced its as-
sets and led to a decrease in the authorized cap-
ital of the company (decapitalized the company).®

A corporation is expressed by the term “Vere-
in” In Germany, which means union, community,
association. Although one group of German au-
thors sharply distinguishes between such con-
cepts as a corporation and a union of capitals,
others, on the contrary, consider these concepts
as identical ones.® The fact is that the idea of a
corporation lays in a basis of gathering of differ-
ent capitals, hence its name is “Capital Society”
(Kapitalgesellschaft). However, unlike personal
associations, personal participation is not man-
datory here, participation is inherited; Legal sta-
tus is more difficult to obtain than in a union of
persons. It should also be noted that, as a rule,
members of the Society are not liable for the
debts of the Society. The will is expressed by a
majority vote, and business is usually done on
behalf of the union.”

Any company or individual must decide which
form to use to start a business in Germany. Ger-
man companies can be divided into corporations,
partnerships and associations.?

5 See Bakakuri, N., Gelter, M., Tsertsvadze, L.,
Ghugheli, G., (2019). Corporate Law, Handbook for
Lawyers. Thilisi. pp. 55-57.

6 Vasilevskaya, L. Yu., (2004). The doctrine of property
transactions under German law. Moskow: Statut. p.
107.

7 Zhalinsky, A., Rericht, A., (2001). Introduction to
German Law. Moscow: Spark. p. 508.; Karuna, D.,
(2003). Comparative Corporate Law: A Comparative
Legal Review of EU, US and UK Corporate Systems,
Free Economic Zones. Thilisi: Ilia State University
Press. pp. 60-61.

8 Schulz, M., Wasmeier, O., (2012). The Law of

German commercial law provides following
organizational and legal forms of corporations:
a joint-stock company (Aktiengesellshaft — AG),
a partnership limited by shares (Kommanditge-
sellschaft auf Aktien — KGaA) and a limited liability
company (Gesellschaft mit beschrankter Haftung
— GmbH). Itis clear that a limited liability company
has an advantage if we look at practice, name-
ly there were 15,453 joint-stock companies and
1,1186,598 limited liability companies in 2016 in
Germany.® There are also separate European
Type Companies (SE). As for the type of partner-
ship, its forms are: Civil law partnership (GbR),
General commercial partnership (oHG), limited
commercial Partnership (KG), Partnership Associ-
ation (PartG), Closed type partnership. However,
in fact, foreign investors operate through a partner
Company or Branch in Germany. There are tree
types of partnership, the civil law partnership (BGB
Gesellschaft), the general commercial partnership
(oHG) and limited commercial partnership (KG)."°
With regard to partnerships, the most common or-
ganization in Germany is a limited liability compa-
ny. " This is due to the fact that, unlike joint-stock
companies, this organizational and legal form has
less legal requirements. An LLC is considered a
more flexible form of small business because the
liability of shareholders in an LLC (such as a JSC)
is limited. However, unlike the JSC, shareholders
have more possibilities to interfere in the manage-
ment of the company; moreover, they can give di-
rect instructions to the directors of the LLC. How-
ever, directors are jointly and individually liable to
the company.'

Business Organizations, A Concise Overview of
German Corporate Law. Berlin, Heidelberg: Springer.
p. 26.

9 Sethe, R., (2019). The Law of Business Associations,
Introduction to German Law, Third Edition, Ed.
Zekoll, J., Wagner G. The Netherlands: Kluwer Law
International BV. p. 160.

10 Schulz, M., Wasmeier, O., (2012). The Law of
Business Organizations, A Concise Overview of
German Corporate Law. Berlin, Heidelberg: Springer.
p. 26, 29.

11 Elseven, A., Germany Business Law. Business Laws
in Germany. <https://www.hg.org/germany-business-
law.asp> [Last seen: 22 March, 2022].

12 Tsertsvadze, L., (2016). Duties of the directorate in
merging companies and alienating the controlling
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In addition, with the reform dated on Novem-
ber 1, 2008 it was enacted the federal law “On
the modernization of legislation on limited liability
companies and the prevention of abuse of rights”
in Germany. The purpose of the reform was to
simplify the establishment of a company, and the
main condition for the simplification was that the
founders of such a company could start their ac-
tivities without determining the minimum required
authorized capital. As a result, two limited liabil-
ity companies were formed: there is a standard
company On the one hand, which must have a
minimum share capital of 25,000 euros, and a
company, which can be created according to the
German law, without the mandatory share cap-
ital, on the other hand. It is also stipulated that
25% of the profits must be credited to the statu-
tory reserve until the amount reaches the autho-
rized capital (25,000 euros) in such a company.'

The above community can be an entrepre-
neur. In accordance with Article 14 of the BGB,
an entrepreneur is an individual or legal entity or
a legally capable partnership that makes deals
for the manufacturing or independent profession-
al activities. In addition, an association of per-
sons is a society that may have subjectiv rights
and obligations.' The consumer, which, accord-
ing to article 13 of the BGB, is any natural person
whose actions in the process of making deals
are not based on his commercial or professional
purpose, uses manufacturing products.’

Two types of capital are recognized in Ger-
many: a. Limited Liability Company and b. Joint-
stock company. Shares of a Limited Liability
Company may not be put on public sale, while
shares of a Joint Stock Company may be traded
on the securities market.'®

stake (comparative-legal analysis). Tbilisi: World of
Lawyers. p. 47.

13 Burduli, I., (2009). Statutory capital and its functions,
in the book: “Theoretical and practical issues of modern
corporate law”. Tbilisi: Meridiani, pp. 216-218. (in

Georgian).
14 § 14 BGB.
15 § 13 BGB.

16 ob. Girasa, R., (2013). Corporate Governance and
Finance Law. New York: Springer, p. 98.

CORPORATE GOVERNANCE
SYSTEM AND RESPONSIBILITY

German corporate law recognizes a two-step
system of management, which is considered as
its peculiarity. The fact is that the management
board and the supervisory board are considered
as equal bodies in such management model."”
German companies’ two-step system involves a
supervisory board and a board of directors. The
Meeting of shareholders elects the Supervisory
Board, and the directorate, which is appointed
by the Supervisory Board, carries out the man-
agement of the company.’® However, the Ger-
man Corporate Governance Code allows for
the choice of a single-step system for European
companies. Thus, German law is in line with the
European directive, according to which a Euro-
pean company is free to choose a one-step or
two-step management model."

Members of the governing body are not strict-
ly liable for damages to the company or its cred-
itors in Germany. The inability to manage the
company ultimately has a negative impact on the
company, but does not automatically lead to its
liability for possible damage. The director is per-
sonally liable for any culpable violation of his du-
ties. Such obligations may arise from contract (by
internal rules of the association, agreement with
the director) or from law (civil, corporate, criminal
or insolvency law). Cases of violation of the obli-
gations of loyal competition and illegal redistribu-
tion of the company’s capital have become more
frequent. German law divides duties of directors
into two parts: a. The director’s responsibility di-
rectly to the company (internal liability) and b. Di-
rector’s liability to third parties (external liability).
They can also be held criminally and adminis-
tratively liable at the same time. Internal liability

17 Chanturia, L., (2006). Corporate Governance and
Accountability of Managers in Corporate Law. Tbilisi:
Samartali. p. 126.

18 See Girasa, R., (2013). Corporate Governance and
Finance Law. New York: Springer, p. 98.

19 Tsertsvadze, L., (2016). Duties of the directorate in
merging companies and alienating the controlling
stake (comparative-legal analysis). Tbilisi: World of
Lawyers. p. 45.
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is based on violations of duties arising from the
powers of the director in the company. Members
of the management body shall be jointly liable for
any damage caused to the Company because
of non-compliance with their reasonable leader-
ship and caring leadership duties. External liabil-
ity refers to liability to any person other than the
company. The responsibilities of the governing
body are primarily the responsibility of the com-
pany and not of third parties; therefore, external
liability is very rare. As a rule, any claim by third
parties for damages can only be directed against
the company and the organization may have re-
course against the director.?

Thus, preference is given to intra-corporate
management in Germany, which is because the
competence between these bodies is strictly
separated at the legislative level.?'

Successful management of a company
means protecting the shareholders and direc-
tors of the company from their individual prop-
erty liability under the so-called “corporate veil “.
In this sense, corporate protection is seen as an
immunity that limits the liability of owners of the
company and separates the owner of the compa-
ny from the obligations of the company. A com-
pany’s limited liability protects owners’ personal
assets from the company’s creditors.??

The court has developed the doctrine of
piercing the corporate veil (“Durchgriffshafung”)
in Germany.? The rule of pierced corporate veil
can be enforced by the court n Germany if the
shareholder and the corporation fail to comply
with corporate formalities, resulting in the cred-

20 Madisson, K., (2012). Duties and liabilities of
company directors under German and Estonian law:
a comparative analysis. RGSL Research papers. pp.
13-15; Bichia, M., (2020). Legal Obligation Relations,
Handbook, 3nd ed. Tbilisi: Bona Causa. pp. 396-397.

21 Chanturia, L., (2006). Corporate Governance and
Accountability of Managers in Corporate Law. Tbilisi:
Samartali. p. 30.

22 Hansmann, H., Kraakman, R., Squire R., (2006). Law
and the rise of the firm (asset partitioning and entity
shielding). Hawvard Law Review, 119(5). pp., (1333)-
1403.

23 It is known in the US as “piercing the corporate veil“.
See. Presser, S. B., (2011). Piercing the Corporate Veil.
Eagen. pp., (1392)-93.

itor misidentifying the corporation.?* According to
the example of Germany, we can say that often
the principle of piercing the corporate veil is ap-
plied to a limited liability company. However, the
partner’s personal liability is based on mandatory
provisions of concern law.?®

Violation of formalities entails piercing of cor-
porate veil if creditor was deprived of the opportu-
nity to identify the counterparty exactly because
of this violation. As for confusion in owner of the
property (is it individual or corporate property), it
can lead to pierced corporate veil if the financial
transactions are carried out in such a way that it
is impossible to identify property of society.?

The fact is that German courts do not take
into account the corporate principle of limited
liability in exceptional cases. The German juris-
diction shares the so-called “traditional vision
of a legal entity”, according to which any reg-
istered company has a basis for its legitimate
existence. The factors applied to Piercing of
corporate Veil in Germany are similar to those
presented in the United States. Thus, liability to
shareholders can most often be brought when
the full control exists among other factors such
as mistake in nature (individual or corporate)
of assets of a shareholder, insufficient capi-
talization, and neglect in corporate formalities
(rules of governance).?’

The German law on joint-stock companies
determines that a decision-maker (director),
which caused damage enjoys immunity of the
directors (sovereignty), which protect them from

24 Alting, C., (1995). Piercing the Corporate Veil in
American and German Law — Liability of Individuals
and Entities: A Comparative View. Tulsa Journal of
Comparative and International Law. Vol. 2, Issue 2, p.
214.

25 Presser, S. B., (2011). Piercing the Corporate Veil,
edition, Eagen. pp., (1392)-93.

26 Alting, C., (1995). Piercing the Corporate Veil in
American and German Law — Liability of Individuals
and Entities: A Comparative View. Tulsa Journal of
Comparative and International Law. Vol. 2, Issue 2. p.
198.

27 Alting, C., (1995). Piercing the Corporate Veil in
American and German Law — Liability of Individuals
and Entities: A Comparative View. Tulsa Journal of
Comparative and International Law. Vol. 2, Issue 2. pp.
249-250.
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responsibility, provided the board of directors: (a)
Passed the business decision, (b) Acted in ac-
cordance with the principle of good faith; c) Acted
on the basis of adequate information; d) Acted in
interests of the corporation.?®

Germany bears the burden of proof on the di-
rector in this case, so he must prove that he acted
in good faith, had the right information and that his
activities served for the benefit of the enterprise.?®

It is also important to distribute duties of care
and loyalty to members of the Managment Board
together with members of the Supervisory Board.
Violation of them gives rise to the right to claim the
compensation for damages. However, members
of the Supervisory Board are liable in the case of
transactions made against the interest of society.*

The freedom of entrepreneurial decision is
important in relation with the presumption of the
validity of a business decision (rule of business
judgment). American rule of free enterprise deci-
sion also has international significance. For ex-
ample, the freedom to make an entrepreneurial
decision was achieved through a court decision
in Germany.*'

The business judgment rule was first devel-
oped in the United States, although it is also
found in German law. It is seen as a mechanism
by which board members, directors and mem-
bers of the supervisory board can be relieved
from the risk of failure caused by production
activities: This risk is not a risk for members of
management bodies, but directly for society and
indirectly also for partners, since it is clear that
economic and entrepreneurial activity is impossi-
ble without risk.*?

28 Vasiljevid, M., (2012). Civil Law and Business
Judgment Rule. Annals FLB — Belgrade Law Review.
Year LX, No. 3.p. 17.

29 Jugheli, G., (2010). Capital protection in a joint stock
company. Thbilisi: Siesta. p. 114.

30 Kubler, F., Assmann, H.-D., (2006). Gesellschaftsrecht,
Die privatrechtlichen ordnungsstruqturen und Regelu-
ngsprobleme von Verbanden und Unternehmen, 6.
Aufl., Berlin: CF Muller GmbH, S. 215.

31 See. BGH April 21, 1997, BGHZ 135, 244 (ARAG/
Garmenbeck) (in German); See Bakakuri, N., Gelter,
M., Tsertsvadz, L., Ghugheli,, G., (2019). Corporate
Law, Handbook for Lawyers. Thilisi. p. 84.

32 See. Luther, M., (2003). I Georgian-German Symposium,

The German Business Judgment Rule is a
modified version of the American Business Judg-
ment Rule. Germany implemented the Business
Judgment Rule in legislation in 2005. In order to
codify this institution, the first paragraph of Ar-
ticle 93 of the Law on Joint Stock Companies®?
was amended, which states that “obligations are
not considered violated if a member of the board
could reasonably assume that he acted in the in-
terests of the company on the basis of relevant
information.”* The rules of business judgment in
Germany imply that management (leadership)
must apply the measures that a wise and pur-
poseful manager would take. Management board
can be held liable for the poor performance of
a company based on entrepreneurial business
decisions taken with the due care of responsible
managers, even if these decisions subsequently
turn out to be failures. Business judgment rules
makes the content the responsibility of directors
wider and make them responsible for taking pro-
duction risks, but at the same time do not allow
them to to be inactive at the expense of investors
and employees.*

However, not all management decisions are
protected by the Rule of Business Judgment, but
only those that are made in accordance with the
following preconditions: first, the decision must
be made by impartial directors, that is, directors
who do not have a personal interest in the deci-
sion; Secondly, the decision must be made on
the basis of sufficient information; Third, direc-
tors must act in the interests of the corporation.
If a decision is made in violation of any of these

Responsibilities of Joint Stock Companies and Limited
Liability Governing Bodies. Tbilisi. p. 25, 4.

33 Chanturia, L., (2006). Corporate Governance and
Accountability of Managers in Corporate Law. Tbilisi,
p. 237, 4.

34 Grundei, J., von Werder, A., (2005). Die Angemessenheit
derInformationsgrundlageals Anwendungsvoraussetzung
der Business Judgment Rule. AG, 22, S. 825-834
(in German); Chanturia, L., (2008). Civil liability of
officials of a joint-stock company. Bulletin of Corporate
Governance. N7. p. 14.

35 Madisson, K., (2012). Duties and liabilities of
company directors under German and Estonian law:
a comparative analysis. RGSL Research papers. p.
35; Bichia, M., (2020). Legal Obligational Relations,
Handbook, 3nd ed. Tbilisi: Bona Causa. pp. 397-398.
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requirements and the plaintiffs (shareholders or
board of directors) prove it, the Business Judg-
ment Rule will not take effect and the director
who made the decision may be held liable.*

BUSINESS NEGOTIATIONS AND
PECULIARITIES OF BUSINESS
CONTRACTS IN GERMANY

The legal basis of the disposal of capital or
property in Germany is related to business law,
Buying and selling rules, commercial law, solving
cases in court and more.®’

As a rule, Germans are more formal in busi-
ness relations. They are more oriented on task
(cause) rather than on building a relationship.
Consequently, the Germans are critical to events,
especially since they take into account the expe-
rience gained in the analysis of past projects and
act to improve current processes.®

In this regard, in the process of business ne-
gotiations, first of all, it is important for parties
to take the preliminary actions in their business
relations.

The doctrine of the so-called “culpa in con-
trahendo” has been developed in German law,
which was put in the BGB as a result of an imper-
ative legal reform in 2002 and is considered as
an independent basis for pre-contractual liabili-
ty.3® This pre-contractual legal obligation to pre-
pare a contract was created, the prerequisite of
which is the existence of a contract-like, trusted
relationship and occures regardless of whether
the contract is concluded in the future or not.*°

36 Chanturia, L., (2008). Civil liability of officials
of a joint-stock company. Bulletin of Corporate
Governance. N7. p. 14.

37 Prepared for the Barbados Private Sector Association
(BPSA) with the support of the IADB project “Building
Capacity to increase exports”, A guide for business,
July 2012. p. 6.

38 Clortescu, E., (2017). Business Communication
British and German Perspectives. Logos University
Mentality Education Novelty. Section: Political
Sciences and European Studies. Vol. 4.1. p. 60.

39 BGB § 311 (2).

40 Kropholler, I., (2014). German Civil Code -
Commentary on the study, Translators: Darjania, T.

Even in the pre-contractual period, protective
obligations arise the violation of which causes
liability. By virtue of the only “breach of duty”
option, violation of all protective duties would
invoke damages in the unified system of reme-
dies. This, in turn, in the case of “culpa in contra-
hendo”, considers breaches of obligations in the
context of the legal consequences of violation
of the contract.*’ The obligation of pre-contrac-
tual diligence is presented in the form of “culpa
in contrahendo” and is based on good faith in
German law.*?

The first erosion of the principle of good faith
is the concept of pre-contractual duty based on
the principle of good faith. Certain data and infor-
mation about the parties are collected during ne-
gotiations based on the general principle of good
faith, and, accordingly, duties arise to disclose,
inform, keep confidentiality and protect the inter-
ests or rights of the other party. It is the violation
of those pre-contractual obligations that can be
considered culpa in contrahendo.*

The second change is provided by the re-
form of obligation law. According to § 311(2) of
the BGB, there is a general duty of care during
the pre-contractual period in accordance with the
duty of care in the performance of contract.*

All this ensures the fulfillment of protective
obligations in pre-contractual negotiations and
appropriate sanctions in case of their violation.
Accordingly, Germany thus created a mecha-
nism for protecting the interests of parties at the
pre-contractual stage.

Itis also important to know what the contracts
are like in Germany. In general, parties believe
in Germany that they can achieve their goals at
a much lower cost with the help of a treaty than
in the US. What is the basis of this approach to

and Chechelashvili, Z., Tbilisi: GIZ. p. 197.

41 Li, X-Y., (2017). The Legal Status of Pre-Contractual
Liability: Contrasting Responses from German and
English Law. National Taiwan University Law Review.
Vol. 12:1. p. 134.

42 Preis, U., Gottardt M., (2000), NZA, pp. 348-354.

43 Li, X-Y., (2017). The Legal Status of Pre-Contractual
Liability: Contrasting Responses from German and
English Law. National Taiwan University Law Review.
Vol. 12:1. pp. 138-139.

44 Ibid.
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the formation of contracts in Germany? This ap-
proach can be justified: If we compare the posi-
tions of the USA and Germany, then the differ-
ence between them will become clear and the
question will be answered logically. Notably, the
US contracting process focuses on individual
cases and specific details of the contract to help
parties get what they want in the contract. Based
on this assumption German parties create short-
er contracts than US parties. It is possible that US
contracts are based on an approach that avoids
conflicting provisions and includes definitions of
certain terms. However, itis clear that the achiew-
wing a perfection in these treaties is impossible
because of impossibility of exhaustively define
everything. Complex US business contracts are
characterized by the following features: (a) They
are very extensive and complex; (b) There have
many explanations, conditions and restrictions
in these agreements; (c) There are many “legal’
rules or clauses in the agreement; (d) The legal
language is mostly similar from agreement to
agreement, but not exactly the same; (e) Some
types of contracts are generally similar in a broad
sense, but depending on the specific case, the
specific language varies from contract to con-
tract; (f). The initial outline of the contract is rel-
atively different, which is important for a buyer
who wants a broad representation and a buyer
who wants to create a much smaller and highly
qualified presentation. Contracts in Germany are
distinguished by the following features: A) con-
tracts are very simple and concise, contain basic
data; B) Business contracts in Germany contain
much fewer explanations, reservations and re-
strictions from a linguistic point of view as well
as less formal language; C) German agreements
make up half or 2/3 of the agreements in the USA
in terms of volume; D) the legal language is al-
most the same from contract to contract; E) Most
of the provisions of the contract are the same
from agreement to agreement u.s.*

Thus, in contrast to the Anglo-American
space, the German-speaking countries main-

45 Hill, C. A.,King, C., (2004). How do German Contracts
do as much with fewer words? Chicago-Kent Law
Review. Vol. 79. pp. 894-895.

ly use the rule of concise wording of contracts,
which corresponds to the motto: “the less, the
better.” However, at the same time, the key here
is that the conditions set out in the contract are
clear and understandable.*®

Atthe same time, German cross-border trans-
actions, including those regulated by German
law, are increasingly using the Anglo-American
model and do not accept or slightly change the
provisions of the law. Thus, lawyers in the United
States are called “perfectionists” when it comes
to drafting a contract, because their actions are
aimed at resolving everything with maximum ac-
curacy, but practice shows that it is impossible to
achieve perfection.*

Thus, contracts concluded in accordance
with German law are usually, in structural terms,
short and simple. The main structural elements
of business contracts in Germany are regulated
by the German Civil Code. The most common is
the contract of sale among the contracts in the
field of business. In addition, the United Nations
Convention on International Trade Agreements
applies to the sale of goods in Germany. German
commercial law complies with international stan-
dards. Global trade practice and standard trade
contract rules recognize International Commer-
cial Terms. Germany also uses global mecha-
nisms for financing international sales, such as
letters of credit and monetary guarantees.*®

If we compare the standards of dispute settle-
ment between parties of a contract in the US and
Germany, then the difference between them is
obvious in the contract. For example, the follow-
ing provision is reflected in American law: ,The
exclusive forum for the resolution of any dispute
under or arising out of this agreement shall be

46 Huemer, D., Lenz W., Kerschner F., Lux D., Schlager
J., Szep, C., Wittmann, E., Schlager, S., Trausner M.,
(2013). Handbuch Vertragsgestaltung: Zivilrecht,
Geselschaft, Steuerrecht, Fiur Praxis und Studium.
herausgegeben von Kerschner F. p. 24.

47 Hill, C. A., King C., (2004). How do German Contracts
do as much with fewer words? Chicago-Kent Law
Review. Vol. 79. pp. 924-925.

48 Prepared for the Barbados Private Sector Association
(BPSA) with the support of the IADB project “Building
Capacity to increase exports”, A guide for business.
(July 2012). p. 6.



#21, March, 2022

(@)}
[IEN

the courts of general jurisdiction of _ and both
parties submit to the jurisdiction of such courts.
The parties waive all objections to such forum
based on forum non conveniens. “ A similar pro-
vision applies to similar provisions in German
contracts: “Ausschlieflicher Gerichtsstand ist __
49 |f the dispute between parties cannot be set-
tled by agreement of parties, the case will be re-
solved in court. In this sense, it is noteworthy that
there is no case law in Germany and decisions
made by a court here are binding only parties to
the process, and not on another court. This is
more obvious taking into account that decisions
of the Supreme Court are used by lower courts
as a guidelining provisions.%

In one case in Germany, it was found that the
ban on overnight stays for tourists was a some-
what serious violation of professional freedom
and property rights. Such interference is justified,
because it serves a legitimate purpose — to pre-
vent new cases of coronavirus infection and to
reduce the spread of COVID-19. However, the
principle of proportionality should not be violated
in relations with various business sectors. Also, it
also found that light measures do not give imme-
diate results and the ban is temporary in nature.*

PROTECTION OF LABOR
RIGHTS IN GERMANY

First of all, it should be noted that there is no
unified German labor code. The main sources
of regulation of labor relations are federal laws,
collective agreements, labor contracts, judicial

49 Hill, C. A.,King, C., (2004). How do German Contracts
do as much with fewer words? Chicago-Kent Law
Review. Vol. 79. p. 895.

50 Prepared for the Barbados Private Sector Association
(BPSA) with the support of the IADB project “Building
Capacity to increase exports”. A guide for business.
July 2012. p. 6.

51 Verwaltungsgericht Berlin, Entscheidung vom20.05.2020
— VG 14 L 97.20; Bichia, M., (2021). The danger of the
privacy “disappearance” during a pandemic in the context
of globalization and the grounds for its legitimacy: An
institutional Analysis. Globalization and Business. Ne11.

46, <https://doi.org/10.35945/gb.2021.11.005> [Last
seen: 22 March, 2022].

practice in labor disputes. Laws applicable to la-
bor relations in Germany include: the Civil Code,
which defines labor relations, the Constitutional
Labor (Industrial) Law, concerning cooperation
between employers’ and workers’ councils, and
Law on Collective Agreements.*

The basic principles of labor law in Germa-
ny are defined by the Civil Code (BGB 611-630),
and the rules governing individual issues are
scattered in various laws.

Labor law governs the relationship between
an employer and an employee.®® It is notewor-
thy that German federal law does not define the
concept of an employee in German labor law.
Only the Code of Commerce defines the concept
of “self-employed”: “Self-employed” is anyone
who can freely organize their work and deter-
mine their working hours. Thus, the main feature
of self-employment is personal freedom. This is
why the traditional understanding of “employed”
refers to the opposite of personal freedom, called
“personal subordination” (subordination). In ac-
cordance with this, employee is a person who is
obliged to work for someone under a personal
contract within the framework of a private con-
tract. The key element of this formula is person-
al subordination; Another important element is
the private contract, which excludes, on the one
hand, all relations in which a person has not en-
tered voluntarily, but in which he is still forced to
work, and, on the other hand, relations based on
public law instruments.>*

At the same time, labor law seeks to es-
tablish social justice on the basis of private law
through the (labor) contract.®® German feder-

52 Mayr, L., (20211, May 20). German Labor and
Employment Law: issues concerning the set-up of a
company in Germany. MAYR Kanzlei fir Arbeitsrecht.
<https://www.mayr-arbeitsrecht.de/en/spectrum/

german-employment-law/#quicklink1> [Last seen: 22
March, 2022].

53 Lorenz, M. and Falder, R., (2016). Das deutsche und
chinesische Arbeitsrecht, The German and Chinese
Labour law. Wiesbaden: Springer Gabler. p. 21.

54 Weise, M., Schmidt, M., (2008). Labour Law and
Industial Relations in Germany, Fourth edition. The
Netherlands: Kluwer Law Internationa BV. p. 45.

55 Lorenz, M. and Falder, R., (2016). Das deutsche und
chinesische Arbeitsrecht, The German and Chinese
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al law is of great importance from the point of
view of the protection of labor rights,. Also, spe-
cial laws protect labor rights in Germany: Act on
Protection Against Unjustified Release (KSchG),
General Equal Treatment Act (AGG), Incentives
Act (EFZG). Separate laws on safe product-
ing and working conditions were also adopted:
the Law on Working Hours (ArbZG, 1994), the
Federal Law on Necessary Allowances for child
Care and Parental Leave tax, and others. Ger-
many has a social security system that obliges
employees to pay certain social security contri-
butions. However, this obligation does not apply
to self-employed workers or freelencers, as they
are self-employed and are not required to follow
instructions of their directors, so they are not
considered employed.%®

German Labor law creates a balance be-
tween protecting the rights of the employer as
a powerfull party and protecting the rights of the
employee to ensure equal and proper working
conditions. Accordingly, the purpose of labor law
is not to equalize the rights of the employer and
the employee, but to strengthen (elevate) the
employee almost to an equal degree in terms of
the rights and duties of the “stronger” employee.
Otherwise, the employer can use the freedom of
contract in his favor and to the detriment of the
“weak” employee. Employees are usually more
deserving protection than, for example, freel-
encers who are not covered by labor law. The
protection of employees is carried out in various
ways. Basic freedom of contract is now severe-
ly restricted through the courts, which can chal-
lenge the validity of employment contracts or
such specific agreements. Some German laws
provide contract terms, including hours of work,
vacations, paid holidays, and more. One of the
main issues in Germany is the protection of an
employee from unfair dismissal.’’

Labour law. Wiesbaden: Springer Gabler. S. 21.

56 Mayr, L., (20211, May 20). German Labor and
Employment Law: issues concerning the set-up of a
company in Germany. MAYR Kanzlei fur Arbeitsrecht.
<https://www.mayr-arbeitsrecht.de/en/spectrum/

german-employment-law/#quicklink1> [Last seen: 22
March, 2022].

57 Lorenz, M. and Falder, R., (2016). Das deutsche und

The German Federal Law on Equal Treatment
should be noted from the point of view of the pro-
tection of labor rights. This law establishes that
any discrimination in hiring process and working
conditions in pre-contractual relationships is un-
acceptable.®® However, according to the prevail-
ing practice in Germany, there is a general ap-
proach according to which indirect discrimination
is confirmed by asking the question whether the
candidate is pregnant or not before the conclud-
ing a contract.®® However, the German Federal
Labor Court also makes an exception to this rule,
in particular, such a question is considered legit-
imate if it concerns the existence of risks to the
health of the mother and child.®°

It should also be noted that Germany com-
bines working time as well as time spent on pre-
vious and subsequent work-related activities.
Working time here is the time that the employer
uses to transfer work materials to the employ-
ee and perform previous activities, and the em-
ployee uses it to organize his workplace.®' In
addition, statutory working hours are considered
time required for changing clothes only when
it is required for the work. Such is the security
service. Therefore, whether this type of working
time is paid or not depends on each specific cir-
cumstance.®?

In addition, the actions of the employee may
cause harm to a third party, which will entail the
tort liability of the employer. This, in turn, is the
fault of the employer. Here the fault of the em-
ployer is that he could not find the right employee
and could not control him after hiring. The bur-
den of proof shifts to the creditor, as the employ-
er’s fault is presumed. The case here concerns

chinesische Arbeitsrecht, The German and Chinese
Labour law. Wiesbaden: Springer Gabler. S. 21.

58 Federal act of equal treatment (2006, amended 2009).
Section 2, paragraph one, nol.

59 Erfurter Kommentar zum Arbeitsrecht/Schlachter, 16.
Auflage 2016, MuSchG §5 Mitteilungspflicht, Rn 5,
BAG 15.10.1992 NZA 1993, 257.

60 Erfurter Kommentar zum Arbeitsrecht/Schlachter, 16.
Auflage 2016, MuSchG §5 Mitteilungspflicht, Rn 5,
BAG 1.7.1993 NZA 1993, 933.

61 25.04.1962. AP BGB 611 Mehrarbeitsvergiitung N6.

62 Erfurter Kommentar zum Arbeitsrecht., (2009). 9,
Auflage, Minchen, S. 549.
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a presumption that can be denied after confir-
mation of the contrary.®®* However, the liability of
the employer is excluded if he has selected the
worker in good faith, supervised and trained him
and provided him with appropriate equipment, or
if the injury would still have occurred in the prop-
er performance of his duties.®

However, the legal consequences of the in-
validity of the contract after the commencement
of work are specific. If actual employment rela-
tions are established, then the consequences of
the invalidity of the employment contract should
not extend directly to the past period. In this
case, the contract must have legal force in rela-
tion to the past time.%® However, contracts relat-
ed to the performance of immoral work may be
declared invalid from the moment the contract is
concluded.%®

Article 623 of the BGB determines the form
of termination of labor relations, in particular, the
termination of labor relations requires the protec-
tion of a written form when submitting an notice
of termination or a separation agreement.®”

An employment can be terminated immedi-
ately without warning, but this directly depends
on the degree of violation of labor duties In Ger-
many. The German Labor Court ruled in one
case, that immediate termination without prior
notice was legal because the case concerned
a material violation of safety regulations by an
employee. Circumstances of the case were as
follows: This man was guarding a gold cutting
workshop. Access to this workshop was possi-
ble only with a pass, even when the exit was not

63 Falk, U., Schneider B., (2012). Klausurenkurs im
Burgerlichen Recht 11, Ein Fall — und Repetitionsbuch
fur Fortgeschrittene. Heidelberg, Minchen, Landsberg,
Frechen, Hamburg: CF Miller GmbH. S. 211.

64 Spindler, G., Rieckers, O., (2011). Tort Law in
Germany. The Netherlands: Kluwer Law International.
p. 77.

65 The results of the invalidity of the actually performed
work before the termination of the contract should not
be distributed in the past tense. See. BAG 15.11.1957 —
1 AZR 189/57 NJW 1958, S. 397.

66 Kropholler, I., (2014). German Civil Code — Com-
mentary on the study, Translators: Darjania, T. and
Chechelashvili, Z. Tbilisi: GIZ. pp. 458-459.

67 BGB 623.

locked using an emergency generator, which
served to further comply with security rules. Un-
der these conditions, the employee turned off the
generator and left the workplace for a long time
leaving the workshop without protection and con-
trol. Several days passed and the workshop lost
about 74,000 euros in gold. It is clear that the
employee violated security measures that were
directly related to his job duties. It was unaccept-
able for the employer to continue the employ-
ment relationship with the employee because
the violation was serious. it was not necessary
to notify the employee in advance of the imme-
diate termination of the employment contract on
this basis.®®

It is also noteworthy that there are labor
courts in Germany.® The fact is that, there are
special courts for labor disputes with indepen-
dent jurisdiction taking into account the specifics
of disputes. They set precedents for labor dis-
putes in Germany.”® Article 313 of the BGB con-
tains important provisions that may apply during
a pandemic: If circumstances which became the
basis of a contract have significantly changed
since the contract was entered into and if the par-
ties would not concluded the contract or would
have entered into it with different contents if they
had foreseen this change, adaptation of the con-
tract may be demanded to the extent that, taking
account of all the circumstances of the specif-
ic case, in particular the contractual or statuto-
ry distribution of risk, one of the parties cannot
reasonably be expected to uphold the contract
without alteration. It is equivalent to a change of
circumstances if material conceptions that have
become the basis of the contract are found to be
incorrect. If the prerequisites of Subsection 1 or 2
are met and there is a reasonable adaptation op-

68 Landesarbeitsgericht Berlin-Brandenburg, Urteil vom
09.09.2015 — Az. 17 Sa 810/15.

69 Weise M., Schmidt M., (2008). Labour Law and
Industial Relations in Germany, Fourth edition. The
Netherlands: Kluwer Law International BV. pp. 45-46.

70 Mayr, L., (20211, May 20). German Labor and
Employment Law: issues concerning the set-up of a
company in Germany. MAYR Kanzlei fir Arbeitsrecht.
<https://www.mayr-arbeitsrecht.de/en/spectrum/

german-employment-law/#quicklink1> [Last seen: 22
March, 2022].
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tion, the aggrieved party may demand adaptation
from the other side. This adaptability of German
law becomes especially relevant in the context
of COVID-19. The aggrieved party is entitled to
withdraw from or to terminate the contract due to
the changed circumstances only if contract ad-
aptation turns out to be illegal, impracticable or
unreasonable for the other side.”* The COVID-19
coronavirus is affecting many aspects of labor
law in Germany. Many offices are sending their
employees away to work home office en-masse
to help reduce the rate of contagion while others
are introducing “Kurzarbeit” (reduced working
hours) measures.’

CONCLUSION

The legal basis for regulating the business
environment is diverse and extends to civil, la-
bor, corporate and other relations. Business law
in Germany covers a wide range of issues that
are part of business law and represent a con-
glomeration of various areas. This becomes
even clearer if we take into account that one or
another area of activity is not regulated by one
act and different laws apply, including special
laws for specific companies. In this sense, the
foundations of business regulation in Germany
are specific.

It seems that in Germany, issues related
to capital companies are regulated by special
laws, which are considered an important part of
the Commercial Code. Accordingly, these laws
should be applied when creating various legal
entities. At the same time, it seems acceptable
to use the so-called pre-registration community.
The presence of a “previous company”, which will
be transformed into a corporation after registra-
tion. This shows that importance of the personal

71 Berger K. Peter, Behn D. (2019-2020). Force Majeure
and Hardship in the Age of Corona: A Historical
and Comparative Study. McGill Journal of Dispute
Resolution. Volume 6, Number 4. pp. 123-124.

72 Schlun & Elseven, Rechtsanwiélte. Employment
Law and COVID-19 Coronavirus in Germany.

<https://se-legal.de/corona-covid-19-crisis-lawyer-
germany/?lang=en> [Last seen: 22 March, 2022].

responsibility of the founder of the society is de-
creased from this stage and the responsibility of
the society becomes more important. Acompany
or individual can form a corporation and a part-
nership in Germany. Limited liability companies
are especially popular in Germany. This should
be dictated by the fact that the law imposes rel-
atively few requirements on it's activities and is
considered the most flexible organizational and
legal form for small businesses.

The study showed that German company
law is based on a two-step management system
(Management Board and Supervisory Board).
The responsibility of directors can be internal
(when the responsibility of the director is as-
signed to the company) and external (when the
responsibility of the director arises to third par-
ties) In Germany. It is true that public liability to
creditors for the company’s obligations is recog-
nized, but comprehensive liability is also allowed
if certain preconditions are met. The manager
enjoys some immunity, but his decision will not
be protected by the Business Judgment Rule if
the decision was made in violation of bias and
other rules.

In many ways, however, American boards
are becoming more and more like their German
counterparts. Raised monitoring standards for
boards of directors and the growing importance
of committees have made the one-tier board in
America more akin to a multi-tiered board. In
Germany, corporations now have the choice of
adopting a one-tier model of government but
very few have done so.”

At the same time, it turned out that as a result
of the reform in Germany, the so-called culpa in
contrahendo rule operates, which is considered
to be an independent basis for pre-contractu-
al liability. This is due to pre-contractual duties
of protection (care, good faith), the violation of
which entails liability. This created a strong legal
mechanism in Germany for security.

At the same time, Germany has chosen the

73 Block, D. and Gerstner, A.-M., (2016). One-Tier vs.
Two-Tier Board Structure: A Comparison Between the
United States and Germany. Comparative Corporate
Governance and Financial Regulation. N1. p. 51.
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easy way of business contracts and decided to
settle terms of the agreement and the various
points of agreement through a narrow approach
to the agreement unlike the US.

A separate area of discussion is the protec-
tion of labor rights in Germany. Labor rights are
not regulated by a single codified act. Here, the
legal status of the employee and the employer is
relatively balanced, and from the point of view of
protecting the labor rights of the employee, var-
ious laws are incorporated into the mechanisms

for maximizing the interests of the employee.
The specific approach to labor disputes is also
confirmed by the fact that labor courts deal spe-
cifically with labor rights cases. Consideration of
cases by judges specialized in the field of labor
law makes the judicial system better and fairer.

The norms of German business law prove
how flexible and well-formulated the German
rules are. Using the rich experience of Germany
will greatly help European countries, especially
during a pandemic.
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ABSTRACT

The COVID-19 pandemic has created the largest disruption of ed-
ucation systems affecting nearly 1.6 billion learners in more than 190
countries.” Closures of schools and other learning spaces have im-
pacted 94 percent of the world’s student population, up to 99 percent in
low and lower-middle-income countries.? Despite pandemic education
systems have been transformed by using information and communica-
tion technologies. Digital platforms and applications have become key
instruments for supporting the continuation of the teaching-learning
processes during the lockdown period. In different countries, universi-
ties have created online classes and courses for students. They have
provided access to online libraries and developed training programs
for the enhancement of digital skills. Regardless of these actions,
new digital reality demands new visions and initiatives for overcoming
challenges in this process. In this regard, on the one hand, the article
aims to explore ways of digital transformation of education systems,
especially in law schools. On the other hand, it examines factors that
impede the successful usage of digital tools. Overall, the paper will
promote to clarify key trends for modern legal education policy.

1 United Nations, 2020. Policy Brief: Education During COVID-19 and Beyond.
Executive Summary. 2.
2 Ibid.
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INTRODUCTION

Digital advances have transformed society
and the economy with an ever-deepening impact
on everyday life. However, until the COVID-19
pandemic, its impact on education and train-
ing was much more limited. While COVID-19
demonstrated the need for higher levels of dig-
ital capacity in education and training, it also
led to the amplification of existing challenges
and inequalities between those who have ac-
cess to digital technologies and those who do
not, including individuals from disadvantaged
backgrounds.® The pandemic has also revealed
challenges for education and training systems
related to the digital capacities of education and
training institutions, and overall levels of digital
skills and competences.*

Proficient computer knowledge, communi-
cation skills, clarity of expression, emotionally
connect with the students, and other neces-
sary skills to deal with the demands of the on-
line platforms represent online teaching skills
and techniques needed to teach through online
mode. Virtual classroom experience, excellent
presentation skills with addressing to the point
of a given topic, and proper teaching-learn-
ing tools are significant to manage the online
teaching process.®

Teacher professional development is con-
ceptualized within the skill acquisition discourse,
meaning that professional development should
equip teachers with the competences necessary
for the digital transitions, but without defining
what kind of competences these should be.® The

3 Digital Education Action Plan (2021-2027). Euro-

pean Commission. https://education.ec.europa.eu/

focus-topics/digital/education-action-plan [Last seen:
February 10, 2022].

4 Ibid.

5 Mishra, L., Gupta, T., Shree, A., (2020). Online
teaching-learning in higher education during lockdown
period of COVID-19 pandemic. International Journal
of Educational Research Open. Volume 1, 5.

6 Symeonidis, V., Francesconi, D., Agostini, E., (2021).
The EU’s Education Policy Response to the Covid-19
Pandemic: A Discourse and Content Analysis. Center
for Educational Policy Studies Journal. Volume 11,
Special Issue, 105-106.

attractiveness of the education profession and its
overall social status is connected to the idea of a
highly competent profession that supports career
progression through the diversification of career
opportunities for lecturers, trainers, and school
leaders.”

Despite challenges, the OECD considers
that the pandemic, while representing a major
stress test for education systems, has provid-
ed an opportunity to “break down old barriers”
and “open up” schools and education systems
to the outside world, including the introduction
of digital technologies and greater involvement
of private technology actors in educational af-
fairs.® The OECD depicts digital technologies
as being capable of providing personalized
learning, finding new responses to students’
learning needs, and making education sys-
tems more relevant to the modern world. Thus,
digital learning tools need to be introduced in
education systems “to provide students with
more agency and autonomy over their learn-
ing”.® In the light of the above, it is essential to
explore how states used digital technologies to
change a model of education during the pan-
demic. The digitalization of the education sys-
tem has brought new methods and approaches
for the teaching-learning process. Information
and communication technologies can stimulate
the creation of new opportunities for students,
professors and provide communication among
them regardless of boundaries. Digital advanc-
es have facilitated the development of instru-
ments to perform tasks remotely in various in-
stitutions including in law schools. The trends
of digital transformation will define the future of
legal education in the digital era as well.

7 1bid., 106.

8 Zancajo, A., Verger, A.,Bolea, P.,(2022). Digitalization
and beyond: the effects of Covid-19 on post-pandemic
educational policy and delivery in Europe. Policy and
Society. 41(1), (Oxford University Press), 118.

9 Ibid., 118-119.
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INTERNATIONAL TRENDS

OF DIGITAL TRANSFORMATION
OF EDUCATION SYSTEMS
DURING THE PANDEMIC

Estonia, the Baltic nation of just 1.3 million
people has attracted the attention of world lead-
ers and academics thanks to its high-tech digi-
tal society. 99% of Estonia’s public services are
available on the web 24 hours a day and 99% of
schools had already before the Covid-19 been
using some type of e-solutions.®

The key initiatives started in education as Es-
tonia pledged to put computers in every class-
room and by 2000, every school in the country
was online. The government also offered free
computer training to 10% of the adult population.
The effort helped raise the percentage of Esto-
nians who use the internet from 29 percent in
2000 to 91% in 2016.™

Since 2014, Estonians have had a lifelong
learning strategy that also includes a digital
transformation program. The idea of the program
is to help develop the digital competencies of
both, the teachers, and the students. IT-training
courses and instructional materials helped to in-
tegrate digital technology into the learning pro-
cess to develop digital competence.'

Also, Estonia set itself the goal of digitaliz-
ing all educational materials already in 2015.
The success of the digital transformation of the
Estonian education system relies on thorough
professional development and training of teach-
ers and educational technologists. In addition to
teaching knowledge and skills in the digital field,
Estonian education widely uses numerous smart
solutions including digital databases, digital text-
books, e-learning materials, digital class diaries,
and digital assessments.™

The Innove Foundation, founded in 2003 to

10 How did Estonia become a new role model in digital
education? 2020. Education Nation. <https://www.
educationnation.ee/how-did-estonia-become-a-new-

role-model-in-digital-education> [Last seen: March 7,

2022].
11 Ibid.
12 Ibid.
13 Ibid.

provide implementation support for the Ministry
of Education and Research, and the Information
Technology Foundation for Education (HITSA),
founded in 2013 to promote digital skills devel-
opment in education—two government-support-
ed foundations that have played key roles in
centrally organizing Estonia’s collection of digital
resources.™

E-Koolikott (“e-Schoolbag”) is the primary
source of digital resources in Estonia, a nation-
wide online library of more than 20,000 educa-
tional resources. E-Schoolbag was developed in
2016 by the Ministry of Education and Research.
Currently, it is run by the Innove Foundation
and HITSA. Teachers, subject specialists,
universities, and private publishers can all post
resources to e-Schoolbag, and groups of subject-
area experts are responsible for reviewing the
resources for quality. Parents and guardians also
have access to e-Schoolbag to support children’s
learning at home."®

The e-Schoolbag resources are organized
to support the teaching and learning of Esto-
nia’s national curriculum. They are searchable
by curriculum subject and grade level as well as
by other required elements of the national curric-
ulum, such as Key Competency or Cross-Cur-
ricular Theme. To develop digital resources,
Estonian law has required all new hard-copy
textbooks and workbooks to be made available
in digital form since 2015. In addition to e-School-
bag, the Innove Foundation and HITSA provide
lists of online learning resources, including tools
developed by Estonia’s robust educational tech-
nology sector. Some of these lists were available
prior to school closures, while others respond to
specific needs raised by distance learning, such
as the need to assess and provide feedback to
students entirely online.'®

France was well-positioned in one sense for
the digital shifts during the pandemic. In 2016,

14 Pfister, M., (2020). A Step Ahead: Estonia Emerges as
a Leader in Worldwide Distance Learning Experiment.
National Centre on Education and the Economy.
<https://ncee.org/2020/04/a-step-ahead-estonia/>
[Last seen: March 10, 2022].

15 Ibid.

16 Ibid.
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its digital education plan, and its curriculum re-
form created banks of digital resources (BRNE).
These included activities and lessons. France
already has a National Center for Distance Edu-
cation (CNED). As soon as school closed down,
it set up “My class at home” with online content
for students. In addition to stock lessons, there
are tasks to complete and lessons given by vid-
eoconference. The websites of both the Ministry
of National Education and Youth and the Ministry
of Higher Education also have a wealth of other
material.'”

Companies and non-governmental organiza-
tions are also getting involved. The Canope Net-
work has developed a virtual library with plenty
of resources for digital training. French EdTech
companies have made their know-how available
free of charge and without conditions through
a solidarity portal. Twitter, Instagram, Facebook,
YouTube, and other social networks and media
disseminate thousands of initiatives developed
by students, lecturers, and parents.'®

On March 14, 2020, the government of Lat-
via declared an emergency situation due to the
global pandemic. Because of that, all education-
al institutions have been closed for more than a
month thus making one of the biggest challeng-
es for professors, teachers, students, parents,
and the Ministry of Education. Although previ-
ously there had been developed virtual tools
for contribution to the educational process, the
digital capacity was insufficient since they were
not originally developed for ensuring the learn-
ing process for all students of Latvia simultane-
ously. The shift of the educational approach has
demanded a fast reaction from all the sides in-
volved." Students have limited access to tech-
nologies with an internet connection. Research

17 D’Addio, A. C., (2020). Coronavirus: France has
called for educational continuity. GEM Report.
<https://gemreportunesco.wordpress.com/2020/04/15/
coronavirus-la-france-a-appele-a-la-continuite-
pedagogique/> [Last seen: March 10, 2022].

18 Ibid.

19 Linde, N., (2020). Latvia social briefing: The
coronavirus pandemic has become a challenge for
the Latvian education system: distance learning
implementation experience. Vol. 28 ( 3), (LVA), 1.

made by the Ministry of Education in March 2020
showed that approximately 3%, which is around
5300 of the students studying in school, do not
have access to a computer, or a smartphone with
an internet connection, which made it difficult
for these students to participate in the distance
learning process.?®

Because of the Covid-19 pandemic, the Min-
istry of Education and Science of Latvia collab-
orated with TV companies to create a video se-
ries to help teachers, students, and their parents
at the learning process during the coronavirus
crisis. The lessons were 20-minute-long audio-
visual materials, in which teachers, enthusiasts
of their field from different cities of Latvia, pre-
sented teaching materials in an interesting and
addressing manner. The learning process was
designed so that students could complete a task
after each item learned and switch to the next
subject. Video materials were accessible to any-
one as the videos were published on a website
and shown in two Latvian TV programs.?!

In early 2019, the Federal Government of
Germany decided to invest 5 billion euros for
proliferating digital technologies in secondary
schools (Bundesministerium fur Bildung und
Forschung 2020). However, most school dis-
tricts have not been able to spend the money so
far, due to complex bureaucratic procedures that
precede expenditure, and the need to first devel-
op sound and aligned pedagogical concepts for
the use of technology.?? In Germany, digital tech-
nology in education is a highly debated topic.
For decades, emotional discussions have been
centering around the usefulness of computers
in education. During the Covid-19 crisis, discus-
sions have emerged about the consequence of
‘remote teaching’ pointing to access inequities.

20 Ibid.

21 Ministry of Education and Science of Latvia. Project
‘Tava klase’ (Your class) — lessons on TV. <https:/
www.izm.gov.lv/en/highlights/4166-project-tava-
klase-your-class-lessons-on-tv> [Last seen: February
10,2022].

22 Kerres, M., (2020). Against All Odds: Education in
Germany Coping with Covid-19. Nature Public Health
Emergency Collection. <https:/www.ncbi.nlm.nih.

gov/pmc/articles/PMC7198090> [Last seen: February
14,2022].
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While many teachers have heavily invested in
remote teaching with digital tools, some teach-
ers have demanded the immediate stop of the
promotion of digital tools.?

There are two scenarios for a national plat-
form in Germany. One scenario is related to
an open network of universities in which the
online courses and related learning are pro-
vided by the own platforms of the universities
themselves. This is an inclusive but rather sup-
ply-oriented approach. In addition, a second,
more demand-oriented and centralized plat-
form scenario was developed. It focuses on a
consistent user experience and a higher speed
of implementation. 2*

Digitalization started in the mid-2000s in Italy.
Interactive whiteboards started being introduced
later in classrooms, followed by the digital regis-
ter in 2012 and the National Plan for School Dig-
italization in 2015. This plan has been tested in
the face of Covid-19.% The Technical Economic
Institute Tosi of Busto Arsizio in Lombardy, the
region most hit by the pandemic, activated a new
online teaching mode as early as 25 February.
This included teaching in MOOC mode, virtual
classes, and smart working following the normal
school timetable, except afternoon lessons.

Italian Moocs are also helping school-leavers
as they wrestle with difficult choices about their
future — potentially without the physical support of
the classroom. Some 50 orientation Moocs are
offered by the Polytechnic University of Milan to
help bridge the school-university gap, and other
courses are available via the inter-university
consortium.?’

23 Ibid.

24 Scalability of Online Education in Germany; a National
Platform? Hochschulforum Digitalisierung. <https://
hochschulforumdigitalisierung.de/de/scalability-

online-education-germany-national-platform> [Last
seen: February 5, 2022).

25 D’Addio, A. C., Endrizzi, F., (2020). Covid-19: How
is Italy coping with school closure? GEM Report.
<https://gemreportunesco.wordpress.com/2020/04/02/
covid-19-how-is-italy-coping-with-school-closure>
[Last seen: February 5, 2022].

26 Ibid.

27 Reda, V., Kerr, R., (2020). Moocs have helped Italy
keep teaching during the pandemic. <https:/www.

The Netherlands invested 2.5 million euros to
ensure youngsters have the necessary devices
for online learning. Educational institutions re-
mained open to facilitating students who cannot
use distance learning at home. Institutions can
make their own choices for dealing with facilities
on campus as long as they fit within the general
instructions with regards to the pandemic. The
internships and other education-related activi-
ties outside the institution can continue unless
the employer has to stop the activity due to the
pandemic.?® The Ministry of Education, Culture,
Sports, Science, and Technology of Japan sup-
ported local boards of education providing ade-
quate measures as much as possible to support
youngsters’ study, such as initiating appropriate
home study programs and conducting supple-
mentary lessons. It has also set up and published
a learning support portal, which introduced vari-
ous suggestions and tips for learning each sub-
ject, free learning materials, and videos that can
be used at home.?®

In the light of the foregoing considerations,
high-tech societies have become role models for
digital shifts in the education systems. In this re-
gard, one of the best examples is Estonia with
the focus on developing new digital platforms
and supporting the enhancement of the digital
skills of citizens. The digitalization of the educa-
tion system demands to take more measures to
provide access to computers and the Internet.
Also, cooperation between educational institu-
tions and EdTech companies will facilitate the
development of new secure applications. It is es-
sential to create new programs concerning dig-
ital capacity building for academic personnel of
faculties including law institutions and E-libraries’
professionals as well.

timeshighereducation.com/blog/moocs-have-helped-

italy-keep-teaching-during-pandemic> [Last seen:
February 12, 2022].

28 A framework to Guide an Education Response to the
COVID-19 Pandemic of 2020. (OECD), 13.
29 Ibid., 12.
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DIGITAL TRANSFORMATION

OF THE GEORGIAN EDUCATION
SYSTEM IN THE TIME

OF CORONAVIRUS

The Ministry of Education and Science of
Georgia, in cooperation with Georgian Public
Broadcaster’s First Channel, launched an edu-
cational project titled — “Teleskola”. The project
envisages the execution of tele-lessons provided
by the national curriculum. Teleskola represents
one of the formats for distance learning that en-
ables all students, regardless of whether they
have access to the Internet, to find interesting
and cognitive lessons across all subjects.°

A Microsoft Office 365 user profile has been
created for Georgian public institutions (admin-
istration, teachers, and students). A portal has
been created that allows the student and parent
to access the student profile without the admin-
istration of the institution and the teacher. Virtual
classrooms have been established for classes
and subjects in the Microsoft TEAMS program.
Virtual consulting spaces have been set up in all
districts of Georgia where volunteer technology
experts from the "New School Model" help teach-
ers implement distance learning. Data is being
collected to establish access of teachers and stu-
dents to the Internet and digital technologies.®'

On June 12, 2020, the Georgian laws on gen-
eral and higher education have been amended
to define distance learning.®? According to the
amendments, distance learning is a process
based on electronic and other communication
means where students, teachers, professors
do not meet in a classroom. Universities inde-
pendently choose applications and platforms of
distance learning. At the same time, they have
the responsibility to develop appropriate guide-

30 Ministry of Education and Science of Georgia launches
an educational project “Teleskola”, 2020. <https://mes.
gov.ge/content.php?id=10248&lang=eng> [Last seen:
February 7, 2022].

31 A framework to Guide an Education Response to the
COVID-19 Pandemic of 2020, (OECD), 12.

32 The Laws of Georgia on General and Higher Educa-
tion. <https://matsne.gov.ge/> [Last seen: February 12,
2022].

lines on the distance teaching-learning process
for students.

The lack of Internet access especially in
regions has become one of the challenges for
the Georgian education system. Also, faculties
including law faculties do not have appropriate
equipment for conducting online lectures from
audiences of universities. The educational insti-
tutions have limited resources to develop their
digital platforms and applications. Students do
not have access to electronic versions of courts’
decisions. Staff members of universities cannot
improve their digital skills regularly. They have a
lack of training possibilities. Law schools mostly
do not elaborate courses on the role of Artificial
Intelligence in resolving legal disputes remotely.
Overall, it is essential to overcome these chal-
lenges for the effective digitalization of the edu-
cation sector in the future.

CONCLUSION

The pandemic has shown the power of digital
tools in various fields including in the education
sector. Information and communication technol-
ogies have provided the continuity of education.
In the light of the above, states should develop
new visions to support the sustainable adapta-
tion of education to digital realities. New educa-
tion strategies should define the steps of digital
transformation, methodology of the online teach-
ing-learning process, monitoring and evaluation
instruments, solutions, ways for overcoming
challenges in the digital world, the role of Arti-
ficial Intelligence for ensuring automatic routine
tasks in universities including in law schools, ini-
tiatives for digital capacity building in education
institutions. Such strategic visions will provide
high-quality, inclusive, and accessible digital
education.

In tech societies law schools will have to re-
think the content of curriculums. Within modern
legal curriculums universities should develop
courses on instruments of the protection of dig-
ital rights, legal aspects of digital governance,
the notion of cyberspace, the tools, opportuni-
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ties, and challenges of digital transformation.
In this regard, it is essential to analyze the role
of digital advances especially the importance of
Artificial Intelligence in terms of providing legal
consultations and resolving legal disputes re-
motely. Therefore, every future lawyer should
be equipped with appropriate digital knowl-
edge and skills to be adaptable to new realities

Overall, the development of an appropri-
ate digital education ecosystem promotes the
effective digitalization of education institutions
because it includes steps for providing digital
infrastructure, connectivity, equipment, digital
capacity planning, high-quality learning content,
and secure platforms. This process will define
future trends of legal education in the digital

and changes.

era as well.
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ABSTRACT

Mediation is a process based on the interests of the parties, which
increases the mediator's rights to the extent permitted by the disputing
parties. The story of the apple heart and rind related to mediation also
seems to be easily understood, but, at the same time, it is considered
to be a complex problem. In collective disputes, the right of the Minister
of Labor, Health and Social Affairs to receive a report from a mediator
comes in collision with the requirement of the normative act to the me-
diator to keep confidential all information entrusted to him during the
mediation process. In fact, this regulation requires a change to specify
clearly what type and amount of information a mediator is required
to provide to a minister. Also in This work is explained the legitimate
grounds for breach (break) of confidentiality. in the course of obliga-
tion to disclose information by another court decision, the court should
only require the disclosure of information directly related to the case
from the mediation participants. At the same time, the restriction that
information should be disclosed only to an adequate and proportionate
extent to a lawful purpose can be considered as a useful tool for the
protection of a legitimate purpose — the confidentiality of information.
Ultimately one of the important functions of a mediator for the suc-
cessful completion of mediation in business disputes is to focus on the
interests of the parties.
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INTRODUCTION

Mediation, as an alternative way of resolving
disputes, is not a modern event. It has deep roots
in history. The story of the apple heart and bark
associated with mediation is also as if it is easily
perceived, but at the same time, it is considered
a complex problem. The point is that mediation
has been formed as a result of the development
of historical, social, cultural, and modernist think-
ing. Creating a psychological portrait of the dis-
puting parties, clarifying their real demands, flow-
ing upon the surface the increased desires or
emotions, maintaining confidentiality, and, at the
same time, keeping neutrality — this is art, Which
is called mediator skills. Benjamin Franklin said:
Time is money. These two words and capitalist
thinking have further deepened the search for
simple ways to resolve disputes. Mediation is the
best way to resolve property disputes purposeful-
ly quickly, efficiently, at a lower cost, and peace-
fully. The parties to the mediation are looking for
not only a quick way to resolve the dispute but
also points of contention. The result of mediation
is not the achievement of "loss-making", but the
beneficial and peaceful solution of the dispute
between the parties." Therefore, mediation cre-
ates an opportunity for parties to continue their
business relationships even after the dispute is
resolved.?

The study-perfection of both the legislative
and the practice of confidentiality in mediation
may refine the legislation, reduce the number of
violations, facilitate case identification during vio-
lating secret spheres and have a positive impact
on the effective resolution of property disputes
between parties in the practice.

1 Kerwin, J., (2021). "How Mediation Works When
Both Parties Agree They Need Help Resolving the Dis-
pute. How does mediation work in a lawsuit or other
dispute?, the Program on Negotiation at Harvard Law
School, <https://www.pon.harvard.edu/daily/media-

tion/navigating-the-mediation-process/> [Last seen:
07 December, 2021]

2 Hadiati, M., Tampi, M. M., (2020). The Benefit Values
of Settling Business Disputes by Means of Mediation
in Indonesia, In: “Proceedings of the Arbitration and
Alternative Dispute Resolution International Confer-
ence (ADRIC 2019)”, Atlantis Press, 17-19.

1. MEDIATION AND
PROPERTY DISPUTES
1.1. The importance

of confidentiality

in the property disputes

Property is a relationship that arises between
entities concerning property goods. Intangible
property goodies are requirements and rights.?

As for non-property disputes, they should be
considered as the opposite of property disputes.*
In this context, it is important to compensate for in-
tangible damage in cases of violation of personal
rights, which is stimulating and performs compen-
satory-satisfiable functions of the damage caused.®
In my opinion, the role of the mediator in such dis-
putes is minimal because it will invade the space
of more psychology and lose its self-esteem. One
of the types of property disputes is family property
disputes, which also show the positive features of
mediation.® The mediator has the right to meet par-
ties separately for 10-15 minutes shortly before the
joint meeting with them to ease the stressful and
neurotic environment.”

Business is an English word and means ac-
tivities aimed at making a profit, the environment
of which is a space full of legal and economic
regulations. any state aims to establish an effec-
tive legal framework to be attractive to business-
es.® Business law is not a separate type of clas-
sic field and unifies several fields of law.

3 Chanturia, L., (2011). General Part of Civil Law, Tb.,
Law, 4-5.

4 Bichia, M., (2017). The Georgian Model of
Compensation of Non-property Damage for Violating
Personal Rights in Line with European Standards, TSU
“Journal of Law”, N1, 16.

5 Bichia, M., (2017). The Georgian Model of
Compensation of Non-property Damage for Violating
Personal Rights in Line with European Standards, TSU
“Journal of Law”, N1, 23.

6 Beridze Q. Divorce, 2021. Child and Family Mediation,
Tb., The Importance of Mediation and Development
Perspectives in Georgia, Tb., [lia state University, 74.

7 Qatamadze, D.,(2021). Stressidentified inthe mediation
process and ways to reduce it, Tb., The Importance of
Mediation and Development Perspectives in Georgia,
Tb., Ilia state University, 68-69.

8 Kharaishvili, A., 2019. Georgian Business Law Guide
and Practical Exercises, Tb., 95.
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Confidentiality is considered to be an inde-
pendent principle among the principles of the
mediation process, which can be seen by var-
ious peculiarities according to property and
non-property disputes. Accordingly, it should
be determined the essence and peculiarities of
confidentiality, the circle of confidential spheres
in mediation, and then — the notion of property
dispute, its distinction from the non-property dis-
pute, and specific signs of property dispute reso-
lution in mediation. That is, the challenges facing
Georgia in the field of mediation must be defined,
especially in the context of confidentiality.

Particularly noteworthy is Article 10, Para-
graph 4 of the Law of Georgia on Mediation, on
the legitimate grounds for restricting the principle
of confidentiality and the exceptional cases of
disclosure of information by a mediator. It should
be noted that Subparagraph "T" of Paragraph 4
of Article 10 does not preclude the possibility of
one party possessing confidential information be-
fore mediation, which automatically relieves the
party of some obligation to protect the principle of
confidentiality. However, the law does not spec-
ify whether the party will be deprived of the right
to disclose this information after the commence-
ment of mediation. When it comes to mediation in
property disputes, more specifically mediation for
business, the principle of confidentiality becomes
vital. When discussing the principle of confiden-
tiality in this paper, you will find the reasons for
its vital necessity: Effective mediation requires
sincerity; Fairness to litigants requires confiden-
tiality; The mediator must be neutral both in fact
and in the perception of the parties; Privacy is
an incentive for many to choose mediation so as
not to expose "dirty underwear" in public; also
guarantee the protection of mediation programs
from publicity and harassment.® These reasons
may show the need to better protect the principle
of confidentiality in national law in parallel with
legitimate restrictions. In addition, the institute
of mediation became even more relevant during
the pandemic, as most human-to-human rela-

9 Freedman, L. Prigoffs, M., (1986). Confidentiality in
Mediation: The Need for Protection, Journal on dispute
resolution, Vol 2:1, 37-38.

tionships, including dispute resolution, shifted to
distance mode to prevent infection. This is even
more interesting in terms of protecting the pri-
vacy of the mediation process, especially when
there is a high risk of violating private interests
when using the Internet.

In my opinion, the nature of mediation is best
expressed in property disputes. In this case, the
mediator slowly begins to untie the knots, as-
semble the mosaic, deepen in the essence of
problems, bring them to the surface, separate
the desires of the parties and differ them from
their whims. At the same time, the mediator tries
to neutralize the stress and prepare both parties
to reach a consensus together. It is here that the
factor of trust that the parties derive from the ex-
istence of a degree of confidentiality is one of
the main factors in completing the case by a
settlement.

1.2. The circle of property
disputes and their
characteristic features

According to the material-legal content of a
property dispute, a property dispute is a dispute
related to property, which means that the dis-
pute is focused on obtaining financial benefits,
regardless of whether the property is material-
ized (visible) or intangible.’ The circle of proper-
ty disputes consists of family, ownership, liability
(obligation), contract, corporate, entrepreneurial,
and other disputes. Property is possession and
obligatory (liability) legal relations. Possession
and ownership in property law regulate the mate-
rial legal regime of persons over the tangible and
intangible property. It is characterized by a sign
of permanence, while a obligatory relationship
regulates the relationship between individuals
that arise based on contracts and between spe-
cific individuals. The claim arising, in this case,
relates to a property interest. For example, it may

10 Supreme Court of Georgia, 2010. Practical
Recommendations for Judges of Common Courts on

Civil Procedure Law, Thb., 14.
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be related to the possession of an item." The
most common form of emergence of a business
relationship can be considered a contract. The
general part of the law of obligations is common
to all private law contracts.'? As for the disputes
arising from the entrails of family law, this issue
is regulated by the third chapter of the first sec-
tion of the fifth book of the Civil Code of Georgia,
where the rights and obligations of the spouses
are mentioned.

2. THE ESSENCE OF PRIVACY
AND THE CIRCLE

OF CONFIDENTIAL DATA

2.1. The essence and features
of privacy

In the mediation process, the mediator in-
forms the parties about the terms and conditions
of confidentiality. Due to confidentiality, the im-
portant circumstances of the case are discussed
openly and in-depth, the parties discuss and dis-
close confidential information to them because
they know that the information disclosed during
the mediation will not be used against them.™
The principle of confidentiality is characterized
by features and it is manifested within its limits.
Although mediators often make extensive state-
ments and argue that everything in mediation is
confidential, the norms governing mediation give
a different reality. Such a simple way of offering
confidentiality does not contribute to the self-de-
termination of the parties.’ For the parties to

11 Todua, M., Willems, H., (2006). Law of obligation,
Tb., Georgian young lawyers, 7-9.

12 Kharaishvili, A., (2019). Georgian Business Law
Guide and Practical Exercises, Tb., 95.

13 Civil Code of Georgia, 26/06/1997. 786, V Book, I
Section, Chapter 3, <https://www.matsne.gov.ge/ka/

document/view/31702?publication=115> [Last seen: 7
December, 2021]

14 Qatamadze, D.,(2021). Stressidentified inthe mediation
process and ways to reduce it, The Importance of
Mediation and Development Perspectives in Georgia,
Tb., 68-69.

15 Oberman, S., (2012). Confidentiality in Mediation: an
application of the right to privacy, Ohio state journal on
dispute resolution, Vol 27:3, 541.

self-determine, they must know — how much in-
formation to give, in what form to communicate,
what level of trust they should have. When the
providing of legal information is neglected, the
party does not act according to its own decision,
but by deception. Informed consent in mediation
is exactly the basis of self-determination and at
the same time refers to the principle of confiden-
tiality. Although mediation is advertised as pro-
tecting the privacy of the parties, it does not give
absolute immunity. If the majority of the parties
prefer that everything that is revealed in the me-
diation process be kept secret, then the mediator
should inform them about the exceptional cases
that the law requires the mediator to disclose in-
formation.'®

2.2. Circle of confidential data

Confidential information protects any infor-
mation that became known or disclosed during
the mediation process. Even if there is a legiti-
mate basis for restricting confidentiality, the in-
formation should be disclosed to the maximum
restricted extent, of which the relevant party shall
be notified in advance. In addition, information
may be disclosed only adequately and propor-
tionate to legitimate aim in such a way that the
confidentiality of the information is protected as
much as possible from outside persons.' Such
assessment components may pose new threats
to a high degree of confidentiality. It is interesting
how correct is the record in Article 10, Paragraph
7 of the Law of Georgia on Mediation on the duty
of protection of confidentiality for an indefinite
period. In the mediation process, the parties may
not be able to evaluate what information they
want to store in the future and what information
may be intentionally or unintentionally made ac-
cessible (disclosed) to the public. Therefore, they
did not agree in advance and in writing on the

16 Oberman, S., (2012). Confidentiality in Mediation: an
application of the right to privacy, Ohio state journal on
dispute resolution, Vol 27:3, 550-551

17 Explanatory card on the draft law of Georgia on
Mediation, registration N07-2/319/9, 2017, 9.
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period of their confidential storage. Over time,
information that is no longer confidential may be
disclosed by the information holder himself or
by any person involved in the mediation without
thinking, and this in itself may produce problems
in the area of confidentiality. Therefore, it may
be appropriate to have a record in the future in
Georgian law following the German model: After
the mediation is completed, if the information is
already clear, open, and revealed to everyone,
there is no legitimate interest to keep confidenti-
ality of that information and is no longer subject
to the protection of confidentiality principle.

3. ENTITIES BOUND BY THE
DUTY OF PROTECTION OF
CONFIDENTIALITY

3.1. Parties and
representatives of the parties

The parties have the right to choose a me-
diator at their discretion. The initiating party of
mediation may send a written invitation to the
other party to resolve the dispute through me-
diation.'® The other party may accept the invita-
tion or decline it. Only after the voluntary consent
of both parties do the parties begin to establish
rules and select a mediator. In the case of private
mediation, in the event of concluding a mediation
agreement, the principle of confidentiality applies
only to persons signing the contract, therefore it
will be better if third parties who will be involved
in the mediation process will sign that contract at
the same time as the disputing parties, represen-
tatives and the mediator will sign.™ It is important
to note that the parties should be interested in
each other, have positions that share and rec-
oncile the interests of both parties. This will help
the mediator to plan the agenda and manage the
mediation process effectively. The parties should
also observe their relationship separated from

18 Steven, M., Austermiller, Delaine R. Swenson, 2014.
Alternative dispute resolution Georgia: A textbook of
essential concepts, Meridiani, Tb., 150.

19 Erskine White et al v. Susan A. HOLTON, dba Gabriel
Ames Associates, Superior Court No. 927915E, Oct.4,
1993.

mediation if this relationship continues.? The
representative, together with the party, should
select a mediator with the appropriate skills for
the case. Representatives of the parties should
also be able to: A) work on the conditions voiced
in the mediation process; B) draft an act of agree-
ment and legal interpretation; C) termination of
mediation in case of its ineffectiveness and dis-
advantageous (perspectiveless).?!

3.2. Mediator, third parties

Compliance of the mediator with the best stan-
dards is not enough to successfully manage me-
diation, it is necessary for the mediator to devel-
op certain skills, for example: Ability to search for
alternative ways, ability to obtain the necessary
information based on questions, ability to raise
necessary issues under the status of a neutral
third party.2?2 The mediator can use paraphrasing,
which will allow the parties to see the situation
or facts from a different angle, and as a result,
parties can change their behavior. The purpose
of paraphrasing is to transform an aggressive
environment into a friendly situation and to try
to move the parties from the positioning stage to
the representation of their interests. In the pres-
ence of a strong emotional background, the par-
ties sometimes think the problem or complaint is
unacceptable and absolutely unsolvable, here
too the mediator can change the wording of the
complaint to show the party that the problem is
solvable if he wishes.?®* Under German law, third
parties, such as mediator assistants, who have
an obligation not to disclose information about
the mediation process, may be involved in medi-
ation in addition to the parties and the mediator,

20 Kandashvili, I., (2019). Judicial and Non-Judicial
Forms of Alternative Dispute Resolution on the
Example of Mediation in Georgia, Tb., Publishing
world of lawyers, 191-192.

21 Ibid, 203-204.

22 Gurieli, A., (2019). Judge as a mediator, Journal "Law
and World", N11, 47.

23 Steven, M., Austermiller, Delaine R. Swenson, 2014.
Alternative dispute resolution Georgia: A textbook of
essential concepts, Meridiani, Tb., 162-163.
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however, with the consent of the parties, experts,
or neighbors involved in third parties are not
bound by this obligation.?* According to Georgian
law, participants in mediation are prohibited from
using information obtained during the mediation
process in court. Thus, we must assume that the
general rule applies to third parties as well: the
mediation process is confidential. Therefore, log-
ically they should not have the right to disclose
information. However, we do not find a specific
entry on this issue in the Law on Mediation, It
is also unclear after the completion of mediation
according to Paragraph 7 of Article 10 of the Law
of Georgia on Mediation, whether the third par-
ty is also implied in the obligation to protect the
confidentiality and this poses a problem. In my
opinion, it is better to include third parties in the
record of this paragraph. Moreover, the Minister
of Health, Labour and Social Affairs of Georgia
can be considered as a third party in labor dis-
putes. The Minister has a wide range of powers
in process of collective dispute mediation.

4., BUSINESS MEDIATION AND
INTERNATIONAL ACTS

4.1. Recommendations

for successful mediation

When it comes to business mediation, one
type of effective mediation can be considered in-
terest-based mediation. Institutional commercial
mediation is a court-free process of private me-
diation that conforms to the usual characteristics
of modern mediation, but for various reasons, it
is less commonly used by foreign enterprises.?
Recommendations for successful completion of
business mediation are:

e Creativity of the mediation process
(invitation of experts in the presence of
the parties);

e to have fun in process of mediation. The

24 Tvauri, R., (2015). Standard of Binding by
Confidentiality Principle in Mediation Process, Journal
“Alternative Dispute Resolution-Yearbook*, 31.

25 Chan, Ch. H., Peter Ch., (2014). Mediation Operations
for Resolving Commercial Disputes in China, Journal
"Revista Chilena de Derecho", Vol. 41, N1, 153.

process of mediation is mostly tense and
emotional background prevails, especially
tiring when this process takes hours.
Therefore, a little humor and laughter will
help the mediation process;

e Patience, listening carefully to the
problems of the disputing parties. the
glacial pace of offer and demand can be
frustrating and can lead to a worsening of
the situation, so it is best when the parties
continue a productive discussion;

e realistic evaluation of the case and
flexibility;

e mediation is not a trial. Subject to the
variances due to case complexity, very
little is gained, and much might be lost
than would be possible through court.
The goal of mediation is to reach a
compromise, not establish victory.

e Design a process that works for your
client. In multi-party business disputes
it maybe essential that the process be
segmented. It is necessary to listen to
all parties separately if the emotional
background prevails;

e Identification of goals — The mediator
should be able to assist the party
representative or the party itselfin planning
a wide range of settlement options and
finding ways to resolve them, as well as
in determining the predicted outcomes of
the mediation process.?

In 2020, the pandemic of the Covid-19
plunged the whole world into a deadlock, with
many commercial relations suspended without
the fault of the parties, hence the courts of the
whole world are preparing for the tsunami of le-
gal cases arising from the pandemic, And the
main thing for business is to survive this glob-
al economic downturn, which will depend on a
timely and commercially reasonable solution to
the dispute, and mediation can be considered an
effective tool.?”

26 Holzberg, R., (2013). 10 tips for a successful media-
tion, Connecticut law tribune, Pullman&Comley, 1-4.
27 Alexander, N., (2020). Mediation: the new normal?

245, <http://dx.doi.org/10.2139/ssrn.3742561>.
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Detailed protocols as to the conduct of on-
line hearings have been almost universally de-
veloped by both courts and arbitral institutions,
focusing on fairness, efficiency, use of innova-
tive technology, confidentiality and cybersecurity.
Legislation adopted in response to the pandemic
in the jurisdictions surveyed by the Internation-
al Bar Association is largely focused on public
health.?® As the pandemic’s impact has contin-
ued, many stakeholders have increasingly used
innovative digital technology, flexible scheduling
and flexible cost structures. Innovative digital
technology being used for dispute resolution pro-
ceedings includes document management and
automated docketing, blockchain, visual percep-
tion tools (including facial recognition technolo-
gies, radar, light detection and ranging (LIDAR)
and ultrasound sensors) and etc.?®

4.2. The issue of mediation
confidentiality and autonomy
under the UNCITRAL Model Law

The United Nations Commission on Interna-
tional Trade Law (UNCITRAL) was established
for the facilitation of international trade, as well
as to modernize and unify it.>®> UNCITRAL plays
an important role in developing that framework
in pursuance of its mandate to further the pro-
gressive harmonization and modernization of the
law of international trade by preparing and pro-
moting the use and adoption of legislative and
non-legislative instruments in a number of key

28 Rooney, K., (2021). International Bar association, The
Global Impact of the Covid-19 Pandemic on Commer-
cial Dispute Resolution in the First Year, introduction,
<https://www.ibanet.org/global-impact-covid-19-pan-
demic-dispute-resolution> [Last seen: 7 December,
2021]

29 Rooney, K., International Bar association, 2021. The
Global Impact of the Covid-19 Pandemic on Commer-
cial Dispute Resolution in the First Year, introduction,
<https://www.ibanet.org/global-impact-covid-19-pan-
demic-dispute-resolution> [Last seen: 7 December,
2021]

30 Tsuladze, A., (2017). Comparative Analysis of
Georgian Judicial Mediation, Tb., Publishing world of
lawyers, 51-52.

areas of commercial law.?' In 2018, the UN Gen-
eral Assembly adopted a resolution emphasizing
the importance of mediation.*> The UN Assem-
bly Resolution on the Model Law mentions the
benefits of mediation, which are related to the
unloading of justice, the elimination of tensions,
and the chance to continue commercial rela-
tions as opposed to litigation. Under Paragraph
3 of Article 1 of Model law on international com-
mercial conciliation, the conciliator assists the
disputing parties to settle the dispute amicably,
although the conciliator does not have the au-
thority to impose upon the parties a solution to
the dispute. Articles 8 and 9 of the Model Law are
noteworthy. Article 8 regulates the disclosure of
information provided specifically by a party, ac-
cording to which when the conciliator receives
information concerning the dispute from a party,
the conciliator may disclose the substance of that
information to any other party to the conciliation.
However, when a party gives any information to
the conciliator, subject to a specific condition that
it be kept confidential, that information shall not
be disclosed to any other party to the concilia-
tion.3® Article 9 regulates the issue of privacy in
general, according to which unless otherwise
agreed by the parties, all information relating
to the conciliation/mediation proceedings shall
be kept confidential, except where disclosure
is required under the law or for the purposes of
implementation or enforcement of a settlement

31 United Nations Office at Vienna, A guide to UNCI-
TRAL (basic facts about the United Nations Commis-
sion on International Trade Law), English, Publishing
and Library Section, January 2013.

32 United Nations General Assembly, Resolution on
Model law on international commercial mediation and
international settlement agreements resulting from me-
dation of the united nations commission on internation-
al law, Seventy-third session, Distr: General, 3 January
2019, A/RES/73/199.

33 Resolution of United Nations General Assembly, Mod-
el law on international commercial conciliation of the
united nations commission on international trade law,
Annex model law on international commercial concili-
ation of the united nations commission on internation-
al trade law, fifty-seventh session, distr: General, 24
January 2003, A/RES/57/18, article 6. <https://undocs.
org/A/RES/57/18>, [Last seen: 28 November, 2021].
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agreement.?* Thus, there is a small difference
between disclosing the essence of the dispute
and information protected by the principle of con-
fidentiality in general.

5. LEGITIMATE GROUNDS
FOR BREAKING
CONFIDENTIALITY

5.1. Confidentiality — Relative
or Absolute value?

Civil rights are a power granted by civil law
to protect the interests of private individuals.3®
The right to confidentiality is also the right of the
subject, but in order to determine its nature, it is
necessary to consider absolute and relative cat-
egories. The categories of absolute and relativi-
ty are considered to be ontological fundamental
categories of philosophical discipline. Absolute
in itself is considered to be eternal, independent
of another event. As for relativity, it is matched
by the word "relative. According to the ontologi-
cal opinion, relativity is defined as dependent on
others. Consequently, an event of relativity can-
not exist independently. These are philosophical
beginnings reflected in relativistic and absolute
right. A characteristic of a relative right is that a
legal relationship arises between specific indi-
viduals. For example, it is based on a contract.?®
Absolute rights include personal rights as well as
ownership over the intangible property same as
The right of property, which is important from an
economic point of view, and relative rights include
requirements (claim-right) and Privilege-rights.®”

34 Resolution of United Nations General Assembly, Mod-
el law on international commercial conciliation of the
united nations commission on international trade law,
Annex model law on international commercial concili-
ation of the united nations commission on international
trade law, fifty-seventh session, distr: General, 24 Jan-
uary 2003, A/RES/57/18, article 9.

35 Commentary on the Civil Code, Book I, Property Law,
Editor-in-Chief: Chanturia L., (2017), Tb., 42, 54-55.

36 Bichia M., Bichia M.,Methodological Issues of Public
Legal Relations, 2010, TSU “Journal of Law”, N1-2,
85-86.

37 Editor-in-Chief: Chanturia L., Commentary on the
Civil Code, Book I, Property Law, 2017, Tb., 42, 54-

Requirements and Privilege-rights are often
found in contractual relations and are an integral
part of economic space. In this regard, confiden-
tiality is a means of unilaterally influencing the
relationship between the disputing parties, and
it gives rise to a claim of relativity nature from a
particular situation, namely, within the framework
of a confidentiality agreement, but, on the other
hand, confidentiality, as the absolute value does
not have a statute of limitations under national
law, any information entrusted in the mediation
process is subject to protection for an indefi-
nite period.

5.2. Legitimate grounds for
interference with confidentiality

A. Protection life, health, or best inter-
ests of minors

Life is the supreme value of man, from which
derives freedom, human mental development,
and human happiness. The right to life itself pro-
tects the natural existence of humans and at the
same time creates a precondition for the enjoy-
ment of other human goods.*® There are some
legal justifications for breaking the seal of confi-
dence established in the mediation conference.*
According to the Law of Georgia on Mediation,
one of these purposes is to protect life and
health. The purpose should be obvious, the pro-
tection of these virtues should be necessary for
the moment (in the present), the danger should
be real and not hypothetical. As an example of
a legitimate public purpose, the Constitutional
Court noted that any interference with human
rights in the absence of a legitimate public pur-
pose is arbitrary.*°

55.

38 Batiashvili, 1., (2020). The right to life — the white
garment of the Constitution, Faculty of Law and Inter-
national Relations of Georgian Technical University
Journal, “Lawyer”, N9, 95.

39 Gibson, K., (1992). Confidentiality in mediation: a
moral reassessment, Journal of dispute resolution,
Vol., N1, Art.5, 29.

40 Constitutional Court of Georgia I Panel, Ne1/4/693,857
Judgment in the case of NNLE “Media Development
Fund” and NNLE “Institute for Development of
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As far as the best interests of minors are
concerned, the communication produced in the
mediation process cannot be covered under the
privilege if it concerns the protection of a child/
adolescent. Attention should be paid to the Uni-
form Madiation Act, according to which, regard-
less of the exceptions under which the mediator
is obliged to waive the privilege of confidentiality,
the mediator should be limited to providing sim-
ple (formal, dry) information about the conduct,
completion, mediation, and settlement of the me-
diation process between the disputing parties to
the bodies that may decide the fate of the dispute
between the parties.*' By the Code on the Rights
of the Child, when determining and evaluating the
best interests of the child, the realization of the
right to development in the family environment,
social characteristics, his/her views, ensuring
equality and protection from violence are taken
into account.*? It is interesting to see how the in-
terests of the child and also the parents are pro-
tected in the Florida dispute resolution center’s
ADR resource handbook, according to which, re-
cords and reports on child abandonment or child
abuse are kept confidential by the Department of
Health in order to protect the rights of the child,
the child's parents, or other persons responsible
for the welfare of the child in the process of alter-
native dispute resolution.*3

B. To confirm mediation arrangements; For
voluntary execution or forced execution

The legitimate grounds for breaking confi-
dentiality — to confirm mediation, voluntarily or
compulsorily, based on another decision having
binding legal force — will make it clear that not
all confidential communications are protected by
privilege and all privileged information is confi-

Freedom of Information” against the Parliament of
Georgia, 7/06/2019, <https://constcourt.ge/ka/judi-
cial-acts?legal=1268> [Last seen: 7 December, 2021]

41 Tsuladze, A., (2017). Comparative Analysis of
Georgian Judicial Mediation, Tb., Publishing world of
lawyers, 142.

42 The Code of the Rights of the Child, 20/09/2019, 5004-
1L, Article 5.

43 Office of the state courts administrator, Supreme Court
of Florida, the Florida dispute resolution center’s adr
resource handbook, 2020, 25.

dential.** However, privilege and confidentiality
are not absolute values and the existence of ex-
ceptions is aimed at striking a balance between
public and private interests.*® Confidentiality in
mediation is one of the prerequisites for a safe
environment for both the parties and the medi-
ator. However, this particular exception to the
"blanket" rule, which obliges the mediator to
break the principle of confidentiality to enforce
mediation settlement, poses some risks to the
mediator himself. The mediator should not move
to the position of a witness at the moment of dis-
closure of confidential information to execute a
mediation settlement. As of today, according to
the imperative record of the Civil Procedure Code
of Georgia, a person participating in the media-
tion process may not be called as a withess and
questioned in connection with the confidential in-
formation that became known to him/her during
the mediation process.*® This record and Para-
graph 5 of Article 10 of the Law of Georgia on
Mediation, according to which information may in
exceptional cases be disclosed only adequate-
ly and proportionate to legitimate aim in order
to be maximally protected from making acces-
sible (disclosing) to the public — this is a shield
designed to protect the neutrality of the mediator
and his profession.*” There are differing views on
the issue of confidentiality in mediation, although
interesting from the Massachusetts court rulings
in the United States is the unpublished opinion
of of a single justice of the Appeals Court, Judge
Cynthia Cohen, in 2002.#¢ According to the facts,
the mediator was summoned to the court of the

44 Kandashvili, I., (2019). Judicial and Non-Judicial
Forms of Alternative Dispute Resolution on the
Example of Mediation in Georgia Tb., Publishing
world of lawyers, 103.

45 Adeishvili, Q., (2018)-2019. The Role of the
Confidentiality in the Mediation Process, Journal
“Alternative Dispute Resolution-Yearbook®“, special
edition, 54.

46 Civil Procedure Code of Georgia, 14/11/1997, 1106,
Book I, Section III, 141 Article.

47 Law of Georgia on Mediation, 18/09/2019, 4954-10,
Article 10.

48 Burge, K., Boston, Globe, 2002. <https://archive.bos-

ton.com/globe/spotlight/abuse/stories2/080602 chan-
cellor.htm> [Last seen: 8 December, 2021].
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firstinstance to testify whether an agreement had
been reached between the parties and the rele-
vant materials was submitted, at the same time,
the judge substantiated the fact of summoning
the mediator as a witness by arguing that the
privilege of confidentiality is enjoyed by the par-
ties and not the mediator. Therefore, if the par-
ties refuse to protect the confidential information
or as a result of their actions it is necessary to
disclose this information, the mediator is obliged
to testify in court.* The mediator appealed the
ruling to a single justice of the Appeals Court and
Single Justice found that whether or not the par-
ties have chosen to maintain the confidentiality of
the mediation does not permit a party to compel
the mediator to testify and to require the media-
tor to reveal communications made in the course
of the mediation. Compelling such testimony,
even if potentially helpful to the motion judge’s
decision on the merits of the parties’ dispute,
would conflict with the plain intent of the statute
to protect the mediation process and to preserve
mediator effectiveness and neutrality. Contrary
to this, can be cited the law on mediation imple-
mented in Turkey and Article 5 of the Normative
Act on Civil Disputes, according to which the
mediator has the right to appear in court as a
witness if there is a written consent of the par-
ties.5® According to the national legislation, the
issue of confidentiality of any information under
a written agreement may be the subject of mutu-
al agreement between the parties, which raises
the question of whether the party is allowed to
request more information from the mediator to
confirm the mediation settlement in court. In ad-
dition, if we look at Paragraph 2 of Article 10 of
the Law of Georgia on Mediation, the mediating
parties may not use the information protected by
the confidentiality Article in court. But if there is

49 Jerome, B., Mediation confidentiality: who, what,
where, when, how?, Massachusetts dispute resolution
service, <https://www.mdrs.com/faqs/mdrs-articles/

mediation-confidentiality-who-what-where-when-
how/> [Last seen: 8 December, 2021].

50 Dursun, A., (2017). The principle of confidentiality in
mediation and the role of confidentiality in commercial
mediation, Afro Eurasian studies journal, Vol. 6, Issue
1&2, 23.

a written agreement between the parties on the
non-confidentiality of the information, will the in-
formation no longer be logically protected under
the article of confidentiality, and in this case, it is
even possible to use such information in court?
In my opinion, it is better to improve the national
legislation in this regard as well.

C. Fulffillment of the legal obligation under-
taken before the initiation of mediation (Limited
Disclosure)

To fulfill the legal obligation undertaken be-
fore the initiation of the mediation, one of the par-
ties may disclose the information that became
known during the mediation process, taking into
consideration the fact that the disclosed infor-
mation shall be limited to the maximum extent.
The legal obligation undertaken before the ini-
tiation of the mediation a party may have to an
outside person who is not involved in mediation
at all. For example, if a business entity got in-
formation in the mediation process that it will be
more profitable to repay the loan this year than to
repay the loan monthly, it may use this informa-
tion in consultation with other persons or lend-
er to be able to fulfill its legal obligations. At the
moment of disclosing this information, the party
should take into consideration the fact that the
disclosed information shall be limited to the max-
imum extent.

D. The disclosure of the information is nec-
essary for the investigation of a particularly se-
rious crime

One of the preconditions for breaking confiden-
tiality is to reveal facts containing information about
the crime in the mediation process.5' According to
our legislation, at this time the information should
be disclosed as small amount as possible and the
respective party shall be preliminarily notified. The
Georgian Law on Mediation does not pay atten-
tion to other specific details, for example, a crime
already committed, a crime planned in the future,
or both. If you look at part of international prac-

51 State v. Castellano, 460 So. 2d 480 (Fla. Dist. Ct. App.

1984), < https://casetext.com/case/state-v-castellano>.
[Last seen: 7 December, 2021].
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tice, confidentiality can be broken if you have facts
about the crime, for example, features of planning,
attempting to commit or committing a crime, cover-
ing up criminal acts, or the existence of violence.*
In this case, the existence of reasonable suspicion
is of great importance, which means that the signs
of crime should actually appear in the disclosed in-
formation.

E. the information disclosed during the me-
diation process on the condition of maintaining
confidentiality received before the initiation of
mediation or from a public space

The purpose of confidentiality is to reduce the
parties' fear of sharing information so that the
problem can be better understood and the parties
themselves can find ways to solve the problem.
If real information is not exchanged, the princi-
ple of good faith will be violated, and eventually,
mediation will not be effective. However, there is
a risk that in the event of a failed mediation, the
information revealed in the mediation process
may be disclosed or misused by another party,
as confidentiality does not relate to information
known to the party before the mediation or may
be obtained through other permissible means.*
This record puts business entities operating in
commercial relationships in an unfavorable posi-
tion. Requesting public information is not a viola-
tion of the law, but it is interesting if the mediation
process helped one party in the disclosure of the
strategic important information of the other par-
ty (meaning: What this information should have
been and where it should have been found).

F. To protect the legal interests of the person
disclosing (who disclosed) information

In the event of a legal or disciplinary dispute
arising out of the mediation process, the person

52 Tetunic, L. F., (2011). Act Deux: Confidentiality Adter
the Florida Mediation Confidentiality and Privacy Act,
»Nova Law Review*, Volume 36, Issuel, 83. <https://
nsuworks.nova.edu/cgi/viewcontent.cgi?article=1061&-
context=nlr> [Last seen: 7 December, 2021]

53 Beradze, S., (2017). Specificity of Confidentiality
Protection in Mediation Process, Journal “Alternative
Dispute Resolution-Yearbook“, Winning articles in the
National Competition for Mediation Articles, 50.

against whom the legal dispute is directed is al-
lowed to disclose only the information based on
which he will be able to defend his interests. The
parties involved in mediation are obliged to keep
the information disclosed in the mediation pro-
cess confidential. "Internal" and "external" confi-
dential information differs from each other.When
it comes to maintaining confidentiality in the in-
ternal circle of information, that is, when there
is an exchange of information between the party
and the mediator, the protection of confidentiality
is the responsibility of the mediator. Therefore,
the mediator's activities may be based on (a)
open communication or (b) confidentiality ap-
proaches. In open communication, information
is protected by the principle of confidentiality not
from other participants in the mediation, but from
outside third parties, which means that persons
involved in mediation (experts, parties, support
staff) for whom this information is known should
not disclose confidential information to third par-
ties.5* During open communication in mediation,
experts may be provided with a certain amount
of information, and if the litigant imposes liability
on the mediator for disclosing relevant informa-
tion to those involved in open communication,
the mediator may justify his/her position and can
reveal relevant information from open communi-
cation during a current dispute against him/her.
In this way, the mediator will be able to protect
his/her interests.

Confidential information may be disclosed to
an authorized person or body only to the extent
that is adequate and proportional to the legit-
imate purpose so that the confidentiality of the
information from a third person is maintained
to the maximum extent. The requirement of the
principle of relevant, which in itself implies pro-
portionality, states that any restrictive measures
of right should be effective, admissible, and nec-
essary to achieve the legitimate aim pursued.®

54 Bichia, M., (2020). Legal Regime of Confidentiality
Protection in the Mediation Process and Its Meaning,
Journal "Law and World", 6(2), 194-196. https://doi.
org/10.36475/6.2.15

55 Constitutional Court of Georgia I1-60, Ne3/1/512
Judgment in the case of "Danish citizen Heike
Kronkvist v. Parliament of Georgia", 26/06/2012.
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to achieve the legitimate aim pursued — Protec-
tion of the confidentiality of personal information
— the following record can be considered as a
useful (effective) tool: the adequate and propor-
tional extent to the legitimate aim.

G. Disclosure of information is determined by
a court or by other legally binding decisions

On this basis, the court has the right, for any
lawful reason, to request the mediation partici-
pants to disclose the information revealed in the
mediation process. This rule calls into question
the high standard of the principle of confidenti-
ality, as its wording is general. However, if we
rely on international customary law mediation
practice, courts should use a four-part test when
evaluating the claim for the privilege of confiden-
tiality, one of the main components of which —the
damage caused to the parties as a result of the
disclosure of communications must be great-
er than the benefits received as a result of the
disclosure to the court.%® Therefore, all judges
should be aware that adhering to the principle of
confidentiality in mediation is vital.

6. BREAK OF THE DUTY

OF PROTECTION OF
CONFIDENTIALITY AND ITS
LEGAL CONSEQUENCES

6.1. The essence of the break
of confidentiality and the forms
of expression (declaration)

Labor relations begin on the basis of an em-
ployment contract between the employee and
the employer, which is based on equality and
free will.5” The danger of illegitimate break of the
principle of confidentiality can be seen in the re-
cord of the Labor Code, according to which the

56 Brown, K., (1991). Confidentiality in mediation: status
and implications, Journal of dispute resolution, Vol,
Iss. 2, 315.

57 Takashvili, S., (2014). The Importance of Mediation
as a Form of Alternative Dispute Resolution in the
Process of Collective Labor Dispute Discussion and
Settlement, Journal “Alternative Dispute Resolution-
Yearbook®, 48.

Minister has the right to request from the medi-
ator to submit a report on the dispute. While all
internal communications are under the shield
of privacy, the employer in this case finds itself
in a situation where its commercial secrets and
its reputation are threatened. Business entities
communicate and interact with each other, so it
is essential for them not to disclose their com-
mercial secrets and to be protected from public-
ity. Therefore, the Minister's authority to request
a report is somewhat in conflict with Paragraph 9
of Article 63 of the Labor Code of Georgia, which
protects the confidentiality of collective disputes
and obliges the mediator not to disclose informa-
tion that became known to him during the media-
tion process.%® The mediator should try to identify
the interests of the parties, the needs and make
them perceptible to both parties, for this purpose
separate meetings are held with the parties. One
of the tasks of separate meetings may be to or-
ganize the making an offer, in particular, after a
separate meeting, the mediator notifies the other
party of the information or offer.5® At this point,
the internal confidentiality standard is at stake,
as the mediator may inadvertently and uninten-
tionally transfer strategic and key information of
one party while sharing information with the oth-
er party. Giving false facts deliberately (intention-
ally) to the other party, of course, complicates the
dispute and raises the question of whether false
information is generally protected by mediation
confidentiality or not? If we follow the general
rule, all information in the mediation enjoys con-
fidentiality, although there is an opinion on the
ethical obligation that if the party is aware of the
falsity of the information provided by the other
party, this information is not protected by confi-
dentiality.®® Nevertheless, the disclosure of confi-
dential information in the mediation process due
to the disclosure of the disputing party's action

58 Labour Code of Georgia, 17/12/2010, 4113-6V.

59 Tvauri, R., (2015). Standard of Binding by Confidenti-
ality Principle in Mediation Process, Journal “Alterna-
tive Dispute Resolution-Yearbook*, 27.

60 Kalandadze, D., (2018)-2019. The Principle of the
Confidentiality in the Mediation Process and Georgian
Legislative Reality, Journal “Alternative Dispute
Resolution-Yearbook®, special edition, 36.
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and dishonesty cannot be considered as a legit-
imate basis for break (breach) of confidentiality
under current national law.®’

6.2. Legal consequences
of break of confidentiality

For the mediation process to be successful,
it is necessary for the parties to "open up" due
to the informal nature of mediation, which allows
the parties to speak freely about facts, interests,
emotions and opportunities. 2 During mediation
between business entities, both parties may dis-
close confidential and potentially threatening
unfavorable information to them in the hope that
this information will remain absolutely confiden-
tial. In such commercial disputes, where the dis-
pute is over a large amount of money, it is import-
ant for both parties that third parties couldn't be
informed about details of the mediation process,
as disclosing certain information could severely
damage their reputation and business relation-
ships (current and future).®® The direct address-
ee of the unfair outcome is the mediation profes-
sional community, whose mission is that people
should see mediation as an indispensable, ef-
fective, and demanded means of resolving dis-
putes.®* Statements and offers protected by the
Confidentiality Privilege during mediation should
be processed in such a way that they shouldn't
be disclosed, and in case of damage, should be
reimbursed.®® Ultimately, the legal consequence
of a breach of confidentiality may be the possi-

61 Ibid., 28.

62 Tvauri, R., (2015). Standard of Binding by
Confidentiality Principle in Mediation Process, Journal
“Alternative Dispute Resolution-Yearbook*, 26.

63 Bichia, M., (2020). Legal Regime of Confidentiality
Protection in the Mediation Process and Its Meaning,
Journal "Law and World", 6(2), 194-196. <https://doi.
org/10.36475/6.2.15>

64 Chitashvili, N., (2016). Fair Settlement as Basis for
Ethical Integrity of Mediation] ournal “Alternative
Dispute Resolution-Yearbook®, special edition, 13.

65 Bichia, M., (2020). Legal Regime of Confidentiality
Protection in the Mediation Process and Its Meaning,
Journal "Law and World", 6(2), 193. <https://doi.

org/10.36475/6.2.15>

bility of compensation (redress) by civil proceed-
ings. Breach of confidentiality can cause both
moral and property damage. For example, as a
result of disclosure of confidential information
of party, if its business reputation is damaged,
a party may seek redress (compensation/reim-
bursement).®® In some countries, breach of con-
fidentiality leads to more serious consequences,
such as imprisonment for up to 6 months and re-
moval from the register of mediators. ¢’

6.3. Reality and challenges

The high level of public trust in the mediator
contributes to the development of mediation in
commercial disputes.®® However, when national
law sets out a rich list of legitimate grounds for
a break of confidentiality, the integration of me-
diation into commercial disputes is jeopardized.
One of the grounds for the break of confidentiali-
ty — The obligation to disclose information by an-
other court decision — is a general record. How-
ever, according to the principle of confidentiality,
the court should only request the disclosure of
information directly related to the case and be
limited to the materials related to the case. Most
importantly, the judge must be able to compare
(appreciate) the harm caused by the breach of
confidentiality with the benefit of the informa-
tion presented in court. the limitation (specific
proviso) on disclosure to the authorized person
or body of confidential information, means that
disclosure of information may be done only ad-
equately and proportionate to the legitimate aim.
The legitimate aim — to protect the confidential-
ity of personal information — can be considered
as the useful tool, as the definition of the prin-
ciple of proportionality according to the practice

66 Civil Code of Georgia, 26/06/1997, 786, Book I, Sec-
tion I, Chapter I, Article 18.

67 Dursun, A., (2017). The principle of confidentiality in
mediation and the role of confidentiality in commercial
mediation, Afro Eurasian studies journal, Vol. 6, Issue
1&2, 23.

68 Chitashvili, N., (2016). Fair Settlement as Basis for
Ethical Integrity of Mediation] ournal “Alternative
Dispute Resolution-Yearbook®, special edition, 21.
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of Georgian justice implies (means): the state
should establish a fair balance, in the form that
the protected value should exceed the interest of
the protection of the limited right.®®

Under national law, all mediators are required
to inform the parties of the legitimate grounds for
restricting confidentiality, although publicly held
myths about the absolute immunity of mediation
may harm the party, manifested by the party's
misunderstanding of the information. The media-
tor must be sure that the mediation parties have
made informed decisions.” It is also essential
that Paragraph 2 of Article 10 of the Law of Geor-
gia on Mediation obliges participants in media-
tion to maintain confidentiality. Fear of business
entities about disclosement of commercial se-
crets to third parties during mediation, may be di-
minished by the existence of legitimate grounds
for the break of the confidentiality and relative
concepts (adequate and proportionate extent).
Due to the above mentioned, the national law
requires the maximum protection of disclosed in-
formation from a third party.

Thus, the principle of confidentiality does not
enjoy absolute immunity, and due to the free
space of mediation, besides legitimate restric-
tions, they may be breached as a result of factual
circumstances not written in the legislation. Con-
fidentiality may be waived by the parties based
on a written agreement, which they certify by
signing, and therefore the information disclosed
to each other during the mediation process may
be used as evidence in court.”" Nevertheless,
this can not be a reason for the parties to ask the
mediator to submit records of this information in
court. As the scope of the obligation to disclose
information is not strictly defined in this context,
the mediator should insure himself and destroy

69 Constitutional Court of Georgia I1-28, Ne3/1/752 Deci-
sion on the case “(NNLE) " Green Alternative "v. Par-
liament of Georgia", 14/12/2018.

70 Brooker, P., (2013). Mediation law journey “through
institutionalism to juridification”, routledge, Britain,
255.

71 Adeishvili, Q., (2018)-2019. The Role of the
Confidentiality in the Mediation Process, Journal
“Alternative Dispute Resolution-Yearbook®, special
edition, 65.

after completion of the mediation the materials
obtained as a result of the communication. | think
a higher standard of confidentiality will emerge
by law if the mediator will be obliged to destroy
the materials. Also, determination of the informa-
tion received before the initiation of mediation
or from public space as legitimate grounds for
the break of confidentiality puts business entities
operating in commercial relationships in an un-
favorable position. Requesting public information
is not a violation of the law, but it is interesting
if the mediation process helped one party in the
disclosure of the strategic important information
of the other party (meaning: What this informa-
tion should have been and where it should have
been found). the record that disclosure of confi-
dential information to the authorized person or
body may be done only adequately and propor-
tionate to the legitimate aim can be considered as
a useful tool. It should be noted that from 2013 to
December 10, 2021, 422 cases were transferred
to the Mediation Center of the Tbilisi City Court.
According to the statistics of 2021, there are 28
legal disputes related to business disputes; La-
bor Law — 27 disputes; Also, 33 current loan and
microfinance disputes are recorded in the media-
tion center.”? The settlement rate is 60-70%, and
disputes arising from microfinance, labor, com-
mercial, and family relations have particularly
successful results.”™

CONCLUSION

Justice is the best way to maintain the bal-
ance of interests since mediation allows the
parties to make a joint voluntary and desirable
decision in terms of fairness seen from their per-
spective.”* However, the different perceptions of
justice by the parties, which may be associated
with victory for any party using all methods, hurt
the bona fide party (in good faith party) because

72 Thilisi City Court, N2-4118/4363203, 13/12/2021.

73 Ibid.

74 Chitashvili, N., (2016). Fair Settlement as Basis for
Ethical Integrity of Mediation] ournal “Alternative
Dispute Resolution-Yearbook®, special edition, 9.
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it cannot use the information entrusted in the me-
diation process in court to substantiate own as-
sumptions. Confidentiality is also a kind of hybrid
in the legal-philosophical sense. Under national
law, protection of information for an indefinite
period reminds us of the category of absolute
rights, however, the specifics of the relationship
of the mediation and the accompanying process
(allows individuals to demand from each other to
protect information under the principle of confi-
dentiality) are clearly relativistic.

On the one hand, Article 10 of the Law on
Mediation allows the disputing parties to waive
their confidentiality in writing, though on the oth-
er hand, the mediator's obligation how to act in
this case is not provided by law. It is important
to note the obligation to keep confidentiality for
an indefinite period after mediation. In the me-
diation process, the parties may not be able to
evaluate what information may become use-
less in the future and this in itself may produce
problems in the area of confidentiality. This case
is directly related to the legitimate basis of the
break of confidentiality, in particular, it will not be
considered as a breach of confidentiality by the
parties involved in mediation if the information
is made accessible (disclosed) to the public by
other means.

In collective disputes, the right of the Minister
of Labor, Health and Social Affairs to receive a
report from a mediator comes in collision with the
requirement of the normative act to the mediator
to keep confidential all information entrusted to
him during the mediation process. In my opin-
ion, in the future, it would be better to add an-
other paragraph to Article 63 of the Labor Code
of Georgia, which will clearly define what kind of
information/report the mediator is obliged to pro-
vide to the Minister of Labor, Health and Social
Affairs. It should also be considered to what ex-
tent the information obtained during the media-
tion process should be reflected in the report, so
as not to violate the principle of confidentiality. In
addition, it is necessary to impose an obligation
on the participants in mediation under Paragraph
2 of Article 10 of the Law of Georgia on Media-
tion (both during the mediation process and after

its completion), which is so far only implied in the
general rule of confidentiality.

It is also important to analyze three records:

A) a text recorded in the Code of Civil Proce-
dure, according to which a mediator has no right
to appear in court as a witness;

B) According to the first paragraph of Article
10 of the Law on Mediation, the parties may, by a
written agreement, protect certain information on
the principle of confidentiality or refuse it at all;

C) According to Paragraph 2 of Article 10 of
the Law on Mediation, information protected by
Article 10 may not be used in court.

Any information that the parties in writing
agree to disclose will no longer be considered
confidential information. This gives us reason to
assume that this information is no longer sub-
ject to Article 10 of the Law on Mediation conse-
quently, the use of this information in court will
not be considered a breach of confidentiality.
Moreover, there is a record in the Code of Civil
Procedure that the court will not accept the in-
formation received from the mediation process
as evidence unless the parties agree in writing
about this matter.”® However, since this is an as-
sumption, it is better to mention in Paragraph 2 of
Article 10 of the Law on Mediation that this rule
applies to the information on the confidentiality or
disclosure of which the parties have not agreed
in an additional written form, although this rule or
a different agreement between the parties does
not oblige the mediator to disclose the informa-
tion which he holds.

Ultimately one of the important functions of
a mediator for the successful completion of me-
diation in business disputes is to focus on the
interests of the parties and to be able to sepa-
rate them from the positions of the parties. The
mediator should be able to remove the emotion-
al background in the business relationship and
transform it into an interest-based mediation
process to avoid the breach of the principle of
confidentiality.

75 Civil Procedure Code of Georgia, 14/11/1997, Book 1,
Section III, Article 104.
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3oO-LEOYMYMWOI  JgLodemmo  EObzaBmML
300mMBAAdMMOY, Jgod30mHmL OGM3Y-
39000 GOMEYObMBY, LOOEIYFIM™ LARBIOMMO
bgomymaxzobob Jgnbymb bgmmo FgdmbgogzoL
096h0xB0E0MIYOOLO O 3MdoBOYO0O ZOZ3MI-
60 MObEObML 3Moghogzodo dboMgmo Tm-
®ob gmbod®030 ©O3900L 9BIJH0OBOE JoO-

©0BY39thodY.

1 Kerwin, J., (2021). "How Mediation Works When
Both Parties Agree They Need Help Resolving the
Dispute. How does mediation work in a lawsuit
or other dispute?, the Program on Negotiation at
Harvard Law School, <https://www.pon.harvard.edu/
daily/mediation/navigating-the-mediation-process/>
[dmme hgomds: 7 ©g3930960,2021]

2 Hadiati, M., (2020). Tampi, M. M., The Benefit Values
of Settling Business Disputes by Means of Mediation
in Indonesia, In: “Proceedings of the Arbitration and
Alternative Dispute Resolution International Confer-
ence (ADRIC 2019)”, Atlantis Press, 17-19.
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1. 3d0aB0Y Y

dMeJom030 Ba33a0

1.1. 3mbgoaboomymonb
dbodgbgmmaodo

dmbgdfog oggoddo

Jmboo®m0300 JOMOgOOIMLY, GHMIHMOQ3
BOMHAIMOTmMdO LYO0YIHIOL FMGOL JMBydtH 03
L039MIGOMOb EO30330HJO0m. OGHVIOHYB0O-
my®0o Jmbgd®»030 LOZIMYIO00 FMMbM36900
©0 YJBYd900.°

o3 999bg00 9MOJMBYdM03 ©O30L, aobL
6@ 3obobomgom®agL Jmbgocmozo ©oO30L
LO3oGmOL3OM FM3MYbOE.* 03 3MbhHYJLHTO
0603369 m™m30000 30MOO0O JBREMYd900L by-
amymolb J98mbzg3900L @OML  OGOIOMHY-
®oomMYMHo  B0oboL  VBOBMOYMYdY, GMIY-
o3 doLAHOTYMOMHYdgMO  boLodMOLOS O
3049b90mo  B0obolb  3Ma396LOHMGMIYI-LoO-
HoLABOIJEYO BIOJE090L SLEYMLL.S Hhgdo
dmLOBGYO0m, TYEOOHMGOL Gmmo dLbgm
©0390d0  306030MOBYOYMOY, MHOEaO6 0l
J136™m gLbogmmmaoob LogdEgdo Jgodtg-
00 O EO3OMEOZL M30MT0HOBL. JMBgdMH030
039000 gbhm-gOHM0 LObgY LOoMmFObM JMbYod-
030 03900, OMIMY0303 ©LY39 3OM0339-
7900 3900300L OO0 MO30LYIYGDYdY-
00.5 390000 ™M®L 0J3L JBRMJOO, AbOGYYOMOO
9OHOMOMOZ0@  hobodbym  d9b39®O3MY
3OO bbom d@®g JgbzaLb dom 3oemag 10-15
Bymom, HM3 3obdgbhmL LHGLIMO O bY-
3MMdYmo oMyom.’

3 Job@n®os, ., (2011). bodmdoemodm bodsbmenals
Bmgowo bohoeo, md., bododmogmo, 4-5.

4 d0d0o, d. 2017. dodowo 7gmgdgdol bgmym-
qobomgol 0bogdmbgodogo 800bol 0bodmoenydgdals
Jodoymo Jowgmol dgbododobmds g3hm3nm
l)@ogggoé(bgbmos, mbn-ob ,,boaoémqyob 53&)60-
o, N1, 16.

5 d0d0o, d., (2017). 30bowo Pgmgdgdal bgyemym-
qobomgol 0bodmbgodogo 800bol 0bsdmoenydgdals
Jodoymo Jowgmol dgbododobmds g3hm3ym
l)@osggoé(bgbmos, ml)n ,,boaoé)mg:”mls 53&)50@0“,
N1, 23.

6 d96ody, d., (2021). gobgdmdhobgds, 003d30 o
bomgebe dgosios, Pogbdo: ,,dgwasiool dbad-
3bgmmdo o gobgomodgdol 3gbL3gdpoge bodo-
G®39mmdo’, md., ognool Lobgmdhogm 5bogqgd-
boggdo, 74.

7 Jomodady, ., (2021). dgwoasiaol 3G mEgbde go-

000b69L0 06amMOLYGMO LoDHY300 O IMFY-
00L 30mMyo0L3gb 0GP LOGJINObMOOL
6036030, GM®MIMOL FoMgdm LOTOOHITNYO-
®030 ©O 93mMbMAN3IOH0  HYauMmMO(30900m
oh30mmygmo  LOg®Ego. 6900030960  LO-
bgmadBoxrmL  0bhgcmagbod Iggobob obgmo
9R99HIMO0 LOFOOOIMYd®030 Hhodhm, GHMI
00%69L0LM30L 303BDOE39MO 0ymL.E dadBYL
LOTOOMOMO 30M39 3eMOLOZIMH0 EOMFOL LO-
bgmdo 06 OMHOL O HO3Y603g LOTOGHMTOL
@OMAL VYOHMNODYOL.

0900300L  3OMELOL  3G06E03MOZV0
©O3MY300909(m 3MH0b(3E030E dObobomyoo
3MbB0AbE0OMMOY, MMIgmoE LL3OOL-
b30 L3YEOWO300 a3b3Idd Jmbad®hoz O
0MHOgmboo®o3 ©O390MOb  ©O30330MH9d00.
39L0o0030LOE, 96O OLOW®AEY60O 3MbBOEYL-
300@mMo0L 0OHLO O MO30Lx0xMYd900, 3Mb-
ROOIOE0OMYG LARGOHMMO BMY 39030030,
89093 30 — Jmbgd®ogo @og30L (36900, doLO
306Lb303900 VMHOIMBYOGMH030 O30LEZO6 O
Jmbgd®o30 ©O3900L ZoobyzghoL L3gEo-
R}037M0 6036500 39E00(300d0. gL 080, YOO
3060LOBMZOML g3l LgO™mTo LOJo-
H®M39emmL 606039 0MLYdIMO 3odmB393900,
306LOZYMEGO0m 3MBWOOIBEFOOMMOOL EO-
330L 3mbhagLhdo.

3om39 0mLYOB0TBOZ00 ,8900300L TgLo-
bg0“ LogoeOmM39MML 3ob6MBOL d9-10 dgbemab
09-4 3169hHo 3MBbRBOOYBE0OEMMO0L 3M0bE30-
3oL 39dMI30L ™MYaHETIH0  LOBYIZMY-
00LO O FgEOOHMEOL d0g® 0bBMGIO(E00L
3007700369000 godmbozemabo dgambzg3900L
dgbobgd. OLOGOIG®YdgMNY, GMAI 99-10 3Y-
bemob 39-4 3yb6gdhoL ,m“ J39336gdho g m-9-
dGmo  3boMob T0gMH  3MbBEIYLBE0OMYGO
06@M®AOE00L 39003003 WML 3g-
LOIENYONMOOLOE OB FO3MEOEbO3L, ®OQ
03 M3OHIMHOE 3M0®B0IbE00MmMIYGMMLOL
306330300 OEZ0L 30MOYOYMYd0LEOL Zo-
3399mBomo@ 0b6mMOz30LYWEYOL dboMgL.

dmgmgbogmo bidqbo s dobo dgdgodgdals 33g-
40, dgas0ol db0dgbgemmds o gobgomohgdals
396b3gdmoge Ladodbmggmmda, md., agmasl bo-
bgmdhogm yboggdlboggio, 68-69.

8 ba®oodgomo, o., (2019). Jobmmyemo 603bgllodo-

Goago bobgmddpgebgmem o 3dhadnogmmo bo-
30G30dmgdo, md., 18.



#21, March, 2022

(Yo}
~

mP3(3Y, 306MBT0 06 dGOL OMBOTbYHMO 3YEOO-
0300L EOBYId0L FxaAa™MA 03 EBRME®IOE00L
30970369000 JB YOO 3boML 9OH®MTY3O MY
0MO. HM3O LOYTY gbgdd JMbrdMH03 V390D
3900033000, IBROH® 3MBIOIHIM O FYJOOOF0-
oL ¥0BByLOLMZOL, ZMBBOYBEdMIYOHMIOL
360bEndn LoboEmEbMmmE 8603369(MM3060
bgoo. BOIGMIT0 ZMBRBROIBEFOOMIPOH™OOL
360b3030L gobbomazol @GOML dgbzgdom
3oL LOBOEMbMMEO VIYBFOMYOENMOOL ZO6Io-
9H303909¢em 30dgdYOL:
o IB9JHIG®0 89000300 dMoMbM3L M-
BOHRIMMMOOL;
e 3mMEO39900L 3080 LOFOOHOIMOOHM-
00 3Mombm3L 3MBBOOHOEOOIMMOOL;
e JJod030m0 MHMamMH(3 BOJHMOIM030,
0Ly dboMmggdolb domMJgdodo YOO 0ymL
B6aohEOMIYM0O;
o 3Mmbx0EIY_EOOMIYOHMOd 093G 0LM30L
0oL LHOIPYMO dodHhoML FIEOOE0Y,
6HMI 06 3O3mmobmb Lo MO ,943-
440060 LOE3MYd0Y;
e J9000300L 3OMaEMHO3Y00L EOEZ0L do-
06100 goLOFOOM39d0LEVL6 O J9306-
6H™39000806.°
00 3009030 F9LOJMYOGIOO ORZO0O-
bmbL 9OHMZ6YMm 306MBIYOIMMOOT0 MYR0-
H03760 J9dMmIY3900L 30OHOMGEMYOHO® FMO-
ROIOE0OMIO™O0L 3GH06(3030L Y39maLOE
@O330L OPEOMIIMMD.

30M@OO 030LY, 3900300L 0BLAHOHYDHO 3o-
©93 IBO®M OJHPOMIYMH0 gobEo 306®IT00L
OOML, GO0 06B0EOGYO0L MOZOEODL O30~
agdoL 30d60m OEOBNObMO FMmMOL Jbhmog-
GOM®m0900L YIgHaLMOY, dom TFMmGOL EOZ30L
30006Y39(h0 3003000 oLHOLE0YM B9700-
99. 9L 3093 IB’O® LOOBbHYMILMO YO OVO(30-
oL 3OME9LOL 3MBWOEIBEOOMMOOL OE30L
3ymbom, oo J@bhm, GMEO 0bdha®Mbyhom
LOMEYOEMOOLOL OO 39O IM 0bhgEHILMO
bgmymxzob LOGTOHMbY.

3x30g6OMY, 39003000 boLodMO Y3z9mo-

B9 30Mao LBMGMgE JmbodMozo ©O3500L
@OML godmabo®gde. dMEHIYm Jgdmbagzo-

9 Freedman, L., (1986). Prigoffs M., Confidentiality in
Mediation: The Need for Protection, Journal on dispute
resolution, Vol 2:1, 37-38.

30 39@00hm®0 06ygoL bym-b6gmod 3306d9000L
3obLBL, B3MBHOOZOL OBYMOOL, 3ErMIMInd0L
hoMm®303900L, dom LOOGOHYGDY VIMHOLOL,
3bo6gad0L LY®Z0mgdaL 3od0E30OL O JOMO
0b06M90900L306 ZobEOM3939000L. 030L oMo~
MIIYMO 39 00HMMH0 30MMAL LHHLOL
30690GHOMadOL O ME®039 dboGMHOL IMIBO-
©900L 030LOMZOL, OMI gEH MO 00300696
3™0bLYLYLOBEY. BYLDHO® oF BbOMO0L WOIJH™-
0, OHMIgMmOoE 9bOMHIOL 3MBRBROIBE0OMM-
000L bo®OLLOL OGHLYHOMO0EOL JHoEOYOOm, LOI-
3oL dMM0ggd0m EOLGOYMYdOL ghm-gOH M0
3mO30MH0 BOJHM®NO.

1.2. dmbgdongn o3zgoob
BMg o duoomzob
odoboboomgdgmo
mo30LgoMgdgdo

Jmbgd®o30 o300 3OHM0OMYEO-LOTO-
HO@mMYoMH030 d0b6o0MHLOL dobgE3z0m, Jmbyo-
6030 O30 0MHOL JMBYOM03 LOZGMNILMOD O-
308306 9079MM0 O30, ®OE 3JeoLbIMOL, HM3
030 0®0L BObOBLYG®HO LOGEgOMOL 0MYdO-
B9 ™®09bH0MxdIMO, 80gbgogo® 030LY, gL
LO3gMg FOHYD0OMNBYOPYMO MY OMHVIOHYE0-
0m0dgogmo LObom 3393MM06900.1° Jmbyod-
030 ©03900L BM7g Jgagdo: bdomiobm, bLObo-
30)M, 30MMIOYIO0M0, LObYBY3OIYIJOM,
LOZMOIMG®O(F0M, LOFGEIGIGM-LOZOFO™ O
LbgO OZ9d0LZOL. JMBgOM0300 LOBOZM™M O
30M@OAdYIMYO0MmLOFOOHMMYdG030  JOMO-
9gHOMB900. LOBOZM™M LOJOGOMOMO OMH]Y-
moMadL 306mo LOBOZMHMLOTOOMMHOGH03
97000 603MadLY O  VGVIOHYD0OMYD
Jmbgd®o3 LOZIMYBg. AL VbOLOOMYOL P3o-
@OMO0L 603060, bmm™m FOMEIOYMJO0MO
160090 mMmdd 069LO03goL 30MHgdL JMGOL
36009OHMMO90L, HM®MIMYo0E BOOIMOIMdO
bom393HYMY0900L LOBYIZIMBY O JMb-
3O9hgm 306H90L JmMobL. 03 Fgdmbgzgzodo
BOGMIMIMdomo Fmmbmabo gbgdo Jmbgdthog

10 bodobhomggmmlb 13gbsgbo  Labododhomm, 2010,

3Gad(hognee
bos@mggbm bOaOéO’)Q’)Ob bodnmbab?)g I)O{]&)O’)(")

©93039bwoiogdo  bodmdoemodm

bobodo®ommmgdal dmbsdodmmgmomngol, md., 14.
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06hgEaLL. BoagOMOMOE, 0L Jgodmgod b6o-
30000 BEMOOLMOL 0YML OIO3T0MYoYmn.™
00069LYO 09O OMOOL BOGIMAMIOL yzgmo-
%9 303M39MYOYMO FMGIOE 3Jodmgod Ho-
0m30M™ML bHETY3OYIYOO. FOMPIOYIIO0-
00 LOFOOOMOL BMZOO BdBomo LOGO MO
Y390 396mdmLOIOOHMMIdG030 bogmdgzcy-
mgdoLbm3z0L."? GOE d99bgdo LomEobm LOJO-
H®MOMOL BooMoEOb BOMHIMIMO0Mm ©O3900,
00 LOZOMbL VGMYZYMO®gOL LOFJOOM3gEN ML
Lodmgomodm 3madLbob dgbymg Bogbol |
30MaL, 39LO3g MOZ0, LOOE OMBOTBYMO 39-
JOYJO0L YBMYOYO0 O BMZONYMdYd0.™

2. dMeBNMOIBBNAMMBOL
dbL0 BJ dMBEBTNEIGBNICNIM
d(MbuBad0)o 6mA

2.1. 3mbxnabiznommobob
oMbo o mozobydyMgdgdo

990003000 3GOME9LE0 dgoobhm®o 3bo-
9900 OE6MOL 3MBROYBE0OEMMOOL O(330L
306MHMO90LO O LOWYIZMgdL. ZMBBOA6-
300eMMO0L @MbHg LOJdoL 3603369mMmM3060
30M93Mmadgd0 ObOLOMYdd FYMWOOE® @©O
LOMGTOLYYMOE, dboMggdo ALFIJMMIID O
00bgm g6 30mmM30L LOOEYIMM BBMGIOE0-
oL, MOEAEOL 03006, OMI 39E0OE00L EOHML
309703069030 0b@M®3O30d OO 096900
00 60600M3Y3 3o0mYynbgdgmn." 3mbxon-
©96300mMMo0L 3M0BEO3L dbOLOOMYLL mo-
3009079690900 ©O gL godmobohgodo dobo Jg-
BOY30L YOGFZMgdI0. 030LEO F07bYOOZOQ,

11 ®emEYs, d., goemgdbo, 3., (2006). 3o ogdnmgdo-
®o bododmowoa, md., bodobmggmml sbommgod-

G 0xGobhmoe sbmgosigos, 7-9.

12 bodondgoma, o., (2019). Jobmymo 608bgllode-
Goagmo bobgmddpgebgmem o 3dhogdnogmmo bo-
30Gz0dmgdo, md., (2019), 95.

13 bodJodmggmml zobmbo Lododomggmml bodm-
Jomodm zowgdbo, 26/06/1997, 786, V Hogbo, 1
30@o0, 39-3 mogo, <https:/www.matsne.gov.ge/ka/

document/view/31702?publication=115> [bomem
Paomdo: 7 093930960, 2021]

14 Jomodady, ., (2021). dgmasiool 3G mEgbde go-
dogmgboo bidqbo s dobo dgdgodgdals 3dg-
40, dgooiool db0dgbgemmds s gobgomohgdals
396b3gdmoge Lododbmggmmda, md., agmasl bo-

bgmdhogem nboggdbomgpa, 69.

M3 3900HMMId0 J09HaLOE 039MJOab Bo-
HoOm 3ob3bomadgdL O V3(H30(39096, MMI
8900030080 Y39moxIO0 3MbBEI6E0OMY-
00, 390003000 FOMHYZIM0OHYOGMO BMGIY-
00 L3O GYOMMOOL 0dMY30. 3MbBOEIL(E0-
OmPOHMO0L Fgmogz300900L 0333000 FOMH030
300 06 YBymdL byemb BbOHGMO MZ0MFOTMG-
339300, BboMOYMO M30MFOIMM33930LM30L
0J(30MadHMmN0 30Mm 03MPBI6 — MYy MO M-
Bom 3oLEY6 OBBM®IOE0V, O BMGI0m 0Y-
H®0gOHOMB, BEMOOL GO FO3Hod0 JMbEgm.
OOMEILOG  YFIMWIOIMYMBOCI0d  0YOOLOY-
Mo 06xM®3oE00L 30BmEdo, dboMHg 06O
LOZYNOB0 OOBY39H0EMYooL JgLododoLOE
©3030L 60003900, OGO IMHYYJO0m. 3YOO-
030030 0b6BMMHIMYOPMO MOBbAMdY dM0L
B9LHO® M30MBOTME® 339300 LOXWYIZIMO O
00030OMIYMOE gbgdd  3MbB0Y6E0OMmM-
00L 3G0b(303LOE. F0xLYEO30E 030LY, MMI
99000300  ®93mMOd0MYoYMNY, OMaMO3
0bom9gmO  3MbB0IBEOOMYOHMO0L ©OB3Y,
0L VOLOMYDHY® 039600HHHL 396 0dMMY30. MY
dboGmgmo J3gMHaLmMdO 03FEMO0690L, OMAT y39-
MmO®IGH0, MHOE 3dodMOT30MO3HdY 3YMOOE0-
oL 3OmEoLA0 LOOEIYTMMEO COGHYL, 30J0b
0900hHm®30 LOJIoL ZPYOLE0 Yo HOdYY-
bmL 03 O3MboZmoLO F93mbazg3900L TgLo-
bgd, GMIGMOE ZOOMBOm O30MOYOYMIOL
99000 MML odd7MO36ML NB6BMGTO(300. 1

2.2. 3mbgnabiznomyt
dmbogdmo 6Mg

3M0@BOIbE00MIYM0 06BMGTOBF00M ©O-
BIMOd 6900030900 0BBMOIO(E0O, GMMIY-
MO 3900300L 3O ME9LA0 ObEO 36MO0MO
06 M3000M6 08 3GOMEgLAY FOIMOIFMOZDY.
3MbxB0Ib300mMmdaL JgdmIgma0L cmggoho-
0360 LO®HIZ3MOL OOLYdMOOL OHMLOE 30,
06@M®30E00 304LOTOMYOHOE® FGOOIYOIYM™O
0MEIMMO0m J6O 0YymL 3odz7mO36907MO,

15 Oberman, S., (2012). Confidentiality in Mediation: an
application of the right to privacy, Ohio state journal on
dispute resolution, Vol 27:3, 541

16 Oberman, S., (2012). Confidentiality in Mediation: an
application of the right to privacy, Ohio state journal on
dispute resolution, Vol 27:3, 550-551




#21, March, 2022

(So)
(NoJ

®oL MOMBODY(3 FgLOOOTNL BbOGYL BObOLBOG
936MO900. VAOLMOL JOMO® 0BBRMGHIO(E0O
390dmgo0 3od37mo36@aL AbmmmmE 306Mb0Y-
®0 300600 0I33OHIM0 O 3OM3MG(30YMMO
OEIMMO0m 0333000, MGM3 0bym®Io-
300L 3MBRBOOYBE0OEMOd FOgLOTOM YOO
04mbL EOBIMO 306MHgdg 306-900LVEV6."7 dLYM-
90 99x3oLydomB3d  3MA3MbYbHd3d  TgLOO-
mM9dgm0o Obomo LOBOHMLYYO0 BOOIMIZOL
3MbRB0IbE0dMMMd0L  domommo  bodobbom
©o(330L 3030MHm. LOOBHYMILMO MOIYBOE
LBMG0NS 0900030010 FgLobgd“ Logodm39-
mmb 3obmbolb 39-10 dgbemol 89-7 3yb6dmdo
0MHLYdIMO HOBOBYMO FOBYLODMZM MO 3o-
©OM 3MbWOI6E00MIYO ML OBZ0L FM30-
mMgmoBg. 89000300L 3O M(39L30 dboMYx9d3d
390dmgod 3960 3omz30mmmb LOIMTOIMME
60 06x3M®AdE00L J9bobzd LYOH® O GO 06-
ROOIOE00 dg0demagdd gobdmob my ybgdmo-
9O 3oLOFOOMBZMOIL. 0g9Ob OIMINBOMY,
B06oLBOG) BygEHOMMONm FOMO 3MbBROI6(30-
OMY®OE J9bob30L 30OdY 06 JgmobbEbYb.
OOMMO 3dob3o3MMO030 00@MGHIOF00, M-
0903 O0MOMm 0MmOL  3MBbB0EYbEOMIYMO
boLoomOL FgodmMagdd MOZ0E 06BME®TOE00L
A@MMdgMO 3bOGMOL 06 39E00(300T0 FMBOBO-
my OMIgm0dg 3060L 309M 3oLOFOOMIIL
OOIRBR0IOIOMOE, bmmm 0306 BoMIMIZOL
MmO30LMOZ0  3OMOMNYTgd0  3MbBOEYO6-
300mMYOMO0L OGmM3930L BoBomdo. ogg-
©Ob 303m3ENbotMg, Jg0dmgodd oGO MYdIMO
04ymb g3gMaobymo dmEgmmol dgLodO30LY,
Joehmym 306Mmb3aomMmMddToE 33m3mL Lo-
0m3O3mmE dLObZO HOBOBYMAY: FgE0O30-
oL EOLGYMadoL JgoEama, 0bWM®IVE0Y,
GOOMIMOL  3MbXBOEIbEoOMIGoE JgbobgzolL
mM9a0h0dgeHo 06hg®oLO dWO® dOOLYdMOL O
0LIEOE Y39MmOLM30L 3bOO O OYROGO-
300 0MO® 993930 3MbRBOIBE0OMIPOHMOOL
©O330L BOGORMYdT0.

17 30b3doGHgd0mo dodomoa bodobhmggmmb gobmbal
3(4)0)3[]0%3 ,,33(900300[) 33[)0536“, 6330[)06030-
ob N07-2/319/9,2017, 9.

3. dMeBNOIGBNIMMBOL
©oB330L aM3atMaMs00)
ddoM3anctmn bISd03IMAGO

3.1. dbofggdo o dboMmggdob
BoMdmadoagngbmaodo

dbo®99dL 0g30 JBMYdL, MO30006m0 dg-
bogmgooLOdgoc doOhME dgEooH™mMO.
39003000 0bo@EoOH™MG dboMaL Jgydmoo
B9OHOMMO0m0 9MB3930 3ogadogzombL 3gmby
dboMmgL 3g0oE00L gdom O30L ooby39-
HoL MOMOODY." Fgmbyg dboMmgL Jggdmoo
30000mL IMB3930 06 oMo mJaoL doLdY.
dbommo ©O Jbmmm ™mMo3g dbodobL
6900ymO@PMMO0m0  MObbAMoOoL Tgdamad
06yqd96 dboMmggoo BgLYdOL OEEYOOL O
dgoohmemolb dgbdhgzoL. 39MHdm 39003E0-
ob EOML, 3g0o3E00L Jgbobgd Jgmobbdg-
00L EOEYdOL Jgdmbzg30d0, 3MbROYDEO-
OMIYOHMO0L 3MmobiEndo dmgogh dbmmmmE
bgmIg3mHymgdodg bgmdmadbgdh 3SoMHgol,
0J9ob godmanboMmyg, dxmdgbod dboMg-
90MO6, BOMHIMIOEO3IoMMadLY ©O TJO0O-
HOO®MOL ghHmOE bgmdgzdymgool bgmmo
dmoBgemb 99LVJg 3060303, HMIMYdOQ
hoOMYmbo 09690006 3900E00L 3GMM(3IL-
80."° 0(30mM9d9mM0d dM06036ML, MGM™M3 M-
0039 3boMgqd0 9O ®MAO69MOL 300G YOO
0yY3696 LOOBHgGgLMBO, 3JMbEYm 3MBOE0-
900, OGMAIMYO0L godooMgod @O F9E9M9dd
Mm®039 3boMHoL 0b6hg®agLT0o. gL COgbIOG Y-
00 9900hMML ML BybMogoL Oa9ad30-
30 ©o 9900300L 3OHMELOL 9BIIHYGOE
BOGH3OOH™M3030. 3boM9qd0 dLY39, 6O OY-
3300096 390003000306 3ObEVI 3390
dom 3OmoghomogoL, my gL gbmoghHom-
0900 0bg3 aMdgMEYdd.2° BOOHIMIvEEY0Y-
mMaY, 3bOGHJLMOD gOMOE, YOO TgoOHhomL

18 obhgddomgdo d. L., bggbbmbo . é., (2014), wo-

30b gowohygghob sephgdbopoymo bodysmydy-
d0 bodobmggmmdoa, (bodoBobm Labgmddmgeby-

o), md., Ighowoasboa, 150.

19 Erskine White et al v. Susan A. HOLTON, dba Gabriel
Ames Associates, Superior Court No. 927915E, Oct.4,
1993.

20 gobwodgomo a., (2019), boJodmggmmdo dgwo-
0300[) Hogogj)om%{] ggognl) 0@03&)60@03@0 3o~
(go"y‘ggg(l)ol) boboaoé)mq?m ©o oéoboboHoémgpm
g®®dgd0, m0., 07Gobpgdol Lodgodm, 191-192.

06060 00M003Z30(M0



100

#21, 3sé(yo,2022

06060 00M00IZ30(M0

Logdaobmzob dgbLododobo PbOM®-H3939000
0900HMM0. 0LY39, dbOMYgooL BOGIMATo-
©39690mM9dL Yoo dg9dmmm: o) 390o300L
3OHME9LI0 oFMIMmYOYM 30O MOYODdY FYTo-
™mo00; ) dgmobbdgool dghoL Tgagbo ©@o
LOBOBNMIOH0ZO® ZO6IVOMZS; 8) gENO-
300b 396943900 30LO OMHOIBRIIHYO®OOL ©O
3396L39dHo3mo0L Jgdmbgzgzedo.?!

3.2. dgoopmo,
dgbodg dobgdo

0900MHMMmOL 3Mm339HhabiEool Jgboodvdo-
LMBO LOJYZIMIGLM LHOB OGO HYOIMOL OH OGOL
LOgAOMObo  F9E0O3NoL  BOGIOHYOHYMOE
d0mm30LOM30L, VIYBFOMYdIIMNO TJOOOH™M-
OL gobgzoMmOMYdgmo JmbEaL FoM3397M™0
1606-h393900, FOZOMOMOE: OMHYOHBOMHO-
Jmo 3bgo0L dogoolb ybotdo, Jgzombzgool
LOXWPYJZ39MBY Lodod™m 0bBRM®IOE0gO0L do-
M900L PY60M0, BgoHGOMIYMH0 3gLOJY 30H0L
LHODHILOL g393 oyEoMmgdgmo Logombgoolb
B00MmdmoL P606H0.%2 39E0OHMGL Fgydmod
300m0YygbmL 39MH0@GHOBOMYIOL LOTYOMY-
00, ®OE3 30L(39AL JgLOJMGOMMOOL, FboMg-
9oL Lb3o MOZIOLOM EOOBOLML LodYOE0O
00 3OJMHao0 O F9Eaao dboMggdL Jgg-
330mmm J3930L 30bgMO. 39H0@OHOBDOGY-
00L 30%0600: vaMabogmo go®mgambL Ho-
BLRMOIOYOO FHMIOHYM LOHIYOGEOO® ©O
039MMOd  3dbotggdo 3mHoEomboMmydoL
9HO30O0b oO300696 LOZYIMOM0 0bHgGY-
L9OOL BoMAMAYBOBY. dmoghdo JamEoyco
gmboL OOLYdMOOLOL, FbOMggdL bObEOLOL
3OHMOMATO 0b 3MHHgbod0d F0YMYOIMO @O
O0LMMYDHIOOE FMYZ30MYOOO 3aMboom,
0903 3900MMOL dgydmod 3MmgHobdoolL
ROOHIYmocHgoob Jgaamom, dboMab ©OO-
BobmL, H™MI gb IO MO HFd FMFZOM YOOV,
oy dobo LI®H30mo 0g6900.2 agM3ObYMO

21 039, 203-204.

22 376090, 0., dnbododomg Gmambi dgoosim-
0, ,b0doG oo o Abmgmon®, N11,2019, 47.

23 obhg®dogbdo, 3. L., bggbbmbo, ©. é., (2014).
©030b go@ahyganheb owpgdbogogee bodyomy-
3900 bododmggmmdo, (Ladsdobe bobgemddepgo-
bgemm), mo., dghowosbo, 162-163.

LOdOGOMEOL dobgzom, 3gE0OE00d0 dbo-
99000L O Y OOHMOOL oM 50dmMyodd
dmboBomomobgb 99LV3Y 30Mm9gdo, BOZO-
MOoMNOE 39E0OHMOOL MOb60dg3699d0, B M-
9@ MOE 0J3M FOMOIOYIYOO OO o3P o-
36mb6 dgoooob 3GHME9LI0 godbgmormo
00x3M®3O(3E00, MPIEO dboMggooL MObbIM-
000 99LV3g 306900 hodmIYmo ggL3ghhg-
00 06 39dMOM 700 0 OM0Ob Fgdmdoembo od
30MEOYOPMId0m.2* JOOHMIYMO 3ObmMbIYo-
MMO0m 3900330030 AMboBomggoL 930 do-
mgoom LOLOAOGHMMMDY 390003000
36OMmEgLA0  FM3M390M0  0bBMGTOE00L
300mygbgdo. gbg 030 YOO 3030MOYDMD,
™3 99LVTY 306 YOdgE IMIFgIOL DMyOEO
BgLo: 9g@ooE0oL 3MMmEgLo 3MBbWOIL(30-
OMYMN0. 0J9Ob FodmIobody, MMa0-
3960 300 0bxrm®AOE00L g3od7moz69000L
JBMIYOd 0O P6@O Jmbom. mIaEo, 03 Lo-
3ombdg 3mb3mghm HoboBYOL TgooEo-
oL JdgLobgd 306mMb3o 396 360bogzm. dOLH3Y,
0396m™m30600 3900300L EOLGYMgo0L Jg-
0amd 3mbxobEoomymHmMoob ©oE30L
30MEJOYMg0030 390OHMOMLO O dboMg-
900L dmbLybogdom 39LOTg 30Mgo0(E OMOL
0P 0MO LOJOOMZGMM™ML 3ObMbOL ,89®0V(30-
oL dgLobgo“ 39-10 agbemob 89-7 336930 bo-
33mobbdgdo @O gL VIIOMHOE 3OMOMITOL
BoMIMIMOL. hdo dMLODBEGgdOm, JBFMOgLOO
0MB0dbYm 3x06ghHoL HOBOBY®T0 dgLO3Y 3o-
9003 30mM30eMaLBNBYdIMO 0ymL. domYdg-
H9L, ®™3 dgLOJg 30mOE IOMI0m 39030
390dmg00 3M0od®adMmEOaL LOFJOOHM3gMM™L
d6OMm30L, FO6IGMHMMO0L O LMmEooMmyco
©o330L 30baLHGO. B0bOLHGL 30 3MMaggho-
36 ©039009 ©060369mM0 39003000 COHML
LOZFOMO BOOOM JWINYOOTMLOM YOO 0J3L.

24 mgonho, G, (2015). smbgowogbiosmnydmdals
3(4)06303000 6@%30[& l)(I)OBQ)O&)Oo 33(90060()[)
3(4)(')33[)'30, 5366. ,,(gogob 0@03(4)60003@0 30"
©ohg3a00 — haofeggee”, 31.
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4. 5096Jb da@NaBNo @Y
LAIMOIOAMMAOLM JJOIB0)
4.1. dgonooob BoMhdoghgdom
obfymadob dgbobgd
Mg3mdnbo30900

HMEO LOJYOOG®O gbgdd 00HbmLAYOOOENOL,
9I83994Hac"0 390003000 BOOGLObIMOOE Tgo-
dmgdd Hoom3ommL 0bhgm9gLYOdy OXWYT-
6909m0 3046HMO0L Ho30L FPOTOZMMOY. 0b-
LHOHIBOYOHO ZMTIOEOYMO TIOOOE0O dMOL
LOLOFOOOMML oM dg 3gMdm F9EOO(3E00L
36OMm39LO, GMIgmoE JggLododgdd MObO-
090MHm3g 3900300LmM30L HZgye 3dObOLO-
0MYoMadL, dogmod LbgoOLbgzd dodgdoL
300m 0L BO3MAdOE FO3M0YYH9dd JEbMIMo
LOBOGAMYOOL B09M.2° LOZYMOLLIMO d0d-
69L39EOOEO0L BOGBOHIO0m OOLGPYMYOOL
693M39600(30900:

e 390003000 3OHMEILOL 3O JOHoYM™-
00, (99L39OHOAL AMB3930 AbOMHYYOOL
MObOLEMYOOM);

e 9900030030 3mMO boemobob dghHobo.
39003000 3GOMm39LA0 Y3gHaLBomOE
©OdOdIMO @O 9amME0IMH0 BmMbo do-
GHOMOL, dom JY99HaL, OIMMGINY,
6HMEO 9L 3GOMELO LOdOIMbO, gkdYg-
MEOYO0O. 0g9Ob O3MIOBOMY, 3MHO
098m®m0 O LOEOMO BOOEAEYOd YOO
300L 3OME9LYL;

e JMmMI006900, MO39 3boMggd0L 3OHM-
0em9dgooL  yghoomadom  3mMmLAYHO.
39m0300900-3mbmzbolb hgddn Tgo-
demgoo LoHYOE0L JOGYLO® EVJVd30L
LO®WYJ39M0 dobEYL, dFOHMAVE YIFM-
09L0Y, OMEIYLOE 3LOMYYd0 Vgt dgmg-
096 36OMEOYJHogm ©obZYLOOD;

e 1LOgdoL ®YOMOLHYOHOE TgROLYOL ©O
dmdbommmdo;

e 3900300 O O0MoL LOLOTOOMENM
36OME9LO. O390L 9O MIOBHMOLZOO
Logombolb LoOHOIMmg FoboLbzv390L.
390dmgoo 33090 0JbgL dMagd mo
©O JBO™M 3gHo ©OIOMIYM0, 30MY

25 Chan, Ch. H., Peter, Ch., (2014). Mediation Operations
for Resolving Commercial Disputes in China, Journal
"Revista Chilena de Derecho", Vol. 41, N1, 153.

9L LOLOBOGOMEML LOTYOMadom 0JbYg-
oMo Jgbodmgdgmo. 3gE0o3E00L 30-
80600 3MIZGHM30LOL FMIYOLO O OGO
3030339000 3M3M3909;

e 3m0gbhdg dmMagoymo  3OHMELOL
©@0H0060L F9gabo. my 60H69L 3030
0936Mm0 3dboMmyod, ©OYoz30m LYax6H Y-
00@. OIYBOMIYOIIMOO Y39 3dboMobL
dmLAgbO (FOM-3OMM39, MYy 9oME0Y&OO
BMB0 JOOHOMBL;

e 30965000 0EYbHOTBWOEGMYOd — BgEOO-
HOOL YOO JgadmmL EOLIOGYdY go-
360mL 3bo®OL BOGIMBOax69mML 6
MoO30@ dboMmaL o30L Jgmobbdgdom
@OLOYMYOOL 30GH0ObHYdOL BOOHO™
L39gdHMOL EVRYa33030 O dMZ3zoMg-
00L 8%900L EOBbOb3Od0, dLY39, 39EO-
0300L 3080bOMgMOOLOL BoboLEOG
390939000 3obLOBM3MOTN.%

2020 B6gmb 3m300-19-0L 30693003 dmYg-
mo bogmom hobdo 390yzobo, Joad®O30
3M39OE0gmo  ghmoghommdgono  Jghgd o
3boM9900L dOOMYGYMMO0L gothgdy, 0JgOb
308m30bodg, 3mgmo ALOBMOML LOLOJO-
GHOHMMYd0 99dOId006 306H300L JgH30®
BoMHAmgabomo oydoogmo LOJIgadoL (33-
6030LM30L, b 60H65LOLMZOL FMOZOH0O
30OMAJL 03 FENMOOMYE 93MbMB03xM 3o-
GOEObOL, MOE EVIMINEIdYMMO 056900 ©O39-
00L EOMIPM O 3MIJTOEFOIYMOO FMbogM Y
30©0B6y3gdhody, °90L 9BIIJOHI® 0bLHMYIY-
B(HO© 30 3900300 90dMgdd hOgzmMZOMM™.%"

mbMonb dmLEBadOL HobHOMadoL aHo-
mydo 3OOHM3MmMIgdo momdoob Jbogzgm-
LOMIYMHOE 0gdbo T989d03909M0  OHMFZMG3
LOLOTOIG M MYOOL, dLYZ9 LOVGdODHE®OIM 0b-
LHOHIHYOOL Tog®, HMIMYd0E BMIYLOGY-
0900 LOTIOMEMOOBMBOODY, IBJIHYO™MOODY,
006mM30309M0 H9JoMMMAa0900L 3O3MYmbgoo-
99, 3MBRBOEIBE0OMPYOHMOODY O 30d9EHYLO-
ROObMYLOd. dOZMIOHMO  LOGOIMOTME0-
Le dLMEOVE0OL Boge ,,Covid-19 3069300L

3EMOOMIO0  3ogmgbo JMBIHEOIMO ©o-

26 Holzberg, R., (2013). 10 tips for a successful media-
tion, Connecticut law tribune, Pullman&Comley, 1-4.
27 Alexander, N., (2020). Mediation: the new normal?

245, <http://dx.doi.org/10.2139/ssrn.3742561>.
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30000 3oEOBY39HodY 30M3gm BYmL™ Lho-
hoobmzob Fodmzombym  0®oLEOJE09dT0
306 300L LOZOLYbME domadgmmo JObMb-
09dMmMdd doMOMOO® MMH0gbhH0MIOYIMOO
LODMFOOMYOMNZ  FOBIMIIMOODY.28  30b-
©9000L 39GHom©T0 09300 EOOBHYHHLYdYMO
dboMmy LY J@O® FgHoE 0YgbgdO HMEM-
™3, 06Mm303090 30xBOIM™  HYJoMENMZ0dL,
oLY39, ©OEY3OMmYO0L O boMzgdoL JmY-
BoMmmdOL. 06M3O30YIMH0 FoBOIYmo Hgddbm-
mMMmAano, HMIJIMOE 30dM0yYgb900 ©O3900L
30006y39hoLbm3zoL, dMmoEo3L OM3Y3YoHI-
00L 3OO M30L, deNM3hgobL O 30DHPOMIYMO
0mgdoolb obLEH®YIGEMHOL (LObOL dAMEBMdOL
bhagdobmammangool, ®oodol, LObOoMmMOL
300m3maboLy O 0030dMb0L (LIDAR) @o
IHEOO39M0m0 LYBLAYGYOOL HOMZMOMm).?°

4.2. dgonooob
3MbayoAbznoMmmobobL o
03hmbmadoob bogombo
36bomMomob dmogmyho
3ubmbob dobgzom

LOYOMOTGOHOLM Zoghmoolb bgmdgbym-
00L, 0Lg39, LOYOMOTMGOLM 30dMOHMdOL M-
©9mB0dYOOLY O PvomwoEod®gool dodbom
3904360 LOGOH®MOTMGOLM bLoO3OdOM®m LOJO-
GoOmobL 3m3aoboo — PoLOHG®OMO0.3° ybLOg-
GOm0, ®o30L0 FObEOHOL TgLOdOTNLY,
oLOYMgOL 3603369MMZOL GHMEML o8 hHo-
®OH™ML Jg3730390030, MOMO oaghHdgmmaL
LOYOMOTMGOOLM  3ogOHMO0L  LOIOOMMOL

28 Rooney, K., (2021). International Bar association, The
Global Impact of the Covid-19 Pandemic on Commer-
cial Dispute Resolution in the First Year, introduction,
<https://www.ibanet.org/global-impact-covid-19-pan-

demic-dispute-resolution> [dom  Hgoemde: 7
093990960, 2021].

29 Rooney, K., (2021). International Bar association,
The Global Impact of the Covid-19 Pandemic on
Commercial Dispute Resolution in the First Year,
introduction, <https://www.ibanet.org/global-impact-

covid-19-pandemic-dispute-resolution> [
Paomdo: 7 093938960, 2021].

30 Pamodg, o., (2017). Jobmymo bobododom dg-

©os300l dgeedgooma sbognoda, md., 0gdalg-
o0l bodgodm, 51-52.

3OMaMaLYMO 30MAMBOBOBFNd O FMEI©-
B60BdOE00 LOZOBMBAYOM™ O VOOLOZO-
bmMb3admM™m abLEH®YPIGOHYOOL FOIMYHH6Y-
00m.%" 2018 BgmbL goghmb gdgbgM oMM
obLOTOMMHOT oo™ GIdMMYIYE0L, LOEOEG
bobo gogLgo 390o300L 36033690mMMdOL.*2
30960mL obLOJOMgOL GYdMEYE0ddo M-
IMIOH0 3o6MBOL Fgbobyod, SMBOIBYMOV,
99000300L LOLOGZgOMMm dboMggdo, M-
09Mo@3 ©0303306MH903mmM0d  3OOHMMALYOEY-
Mmool gobH30OHM30LMOB, OJOdYIMMONL
0MAM@b3OHOLMOL O LOLOIOOOM®M E©O-
300La06 gobbbzo39000 3MIGOEOYMO JOMO-
9OHMMO900L gogMdamgool JobLMOB. LO-
9OmOTmGOHoLMm  LOgOgOH™m  ZMbLOoMmMOOE00L
d9LoObyd MMM 3Ob6MBOL 3ohgzgmmo 3Y-
bemol 39LO3g 330gHoL dobgzom, FMIG0-
39090 9b3oMndd dMEO39 3boMYgoL O30
30006y30hmb 393MOGMIYMOE, MYIEo dobL
06 093L gJymMydd VMB0I6YMO IMmombm-
3mbL 3boMmgqdoLEL. LOYIOOEWIdMO M-
IMIOH0 3Obmbolb 39-8 O 99-9 dybmgoo.
89-8 9960 0MYZYMOMIOL 3MBIOIHIMOQ
0boMob 3096 B0BMEYOIMm 06BME®TOE00L
30370369000 LOgomMbL, GMIMOL MObOD-
000 HMmEaLOE 9 OOHMM0/FMIM0aqdgMO
96Om-9hm0 3bo®obaob Eo30L gLoObyd omy-
oL 0B6BM®3OE0OL, 3oL 0J3L B YOO V3 06-
ROOH3OE00L OOLO goodzgMO3bmL IMG039-
00L 6900030960 L3O FbOOOLM30L. MYV,
6HOEaLOE dbodg dMIGM03x0gmL/3gE00O-
HOOL FWEBOIBEOMIYOHMIOL oM M®MOOL
©OmMJdom ®o0dg 0bxmm®m3oEoob 063wmob,
gL 0BbEM®TOE0d 3900(300T0 FMBOBoMmY
Lb3O BbOGGLMOL O YoV Zod7MO36L.*

31 United Nations Office at Vienna, A guide to UNCI-
TRAL (basic facts about the United Nations Commis-
sion on International Trade Law), English, Publishing
and Library Section, January 2013.

32 United Nations General Assembly, Resolution on
Model law on international commercial mediation and
international settlement agreements resulting from me-
dation of the united nations commission on internation-
al law, Seventy-third session, Distr: General, 3 January
2019, A/RES/73/199.

33 Resolution of United Nations General Assembly,
Model law on international commercial conciliation of
the united nations commission on international trade
law, Annex model law on international commercial
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39-9 dgbamo 0MHY3IMOMIOL dDMIVO® 3Mb-
BOEI6E0OMIYOMI0L  LOZoMbL  GMIMOL
mobobdoE, ™y dboMggoo LLZOR3VMOE
06 Fgmobbadgoymob, 3mbLoMOOEOOLMOG/
09@00300LMOL  O303T0GHYdYMO  Y39MO
06@M®MIOE0d  3MBJBWOIBE0OMmMIMo  Jb6EO
0ymbL, oMo 03 399mbzg30LY, GMELYLE
3009700369000  3OMEOYOYMYOd OMZJIbo-
MO0 3obmbom 06 oyEomadgemMod IMMH039-
00L OOLGOYMYO0L 30B60LM3Z0L.3* V3330MOE
033060 3ohoMmo dobbbgozgdd azbzwodo
©030L 0MLOL godz7MO36900L O BDMBOOOE
3Mbx0IbEodmyGdmool 3MH0bE030m @©O-
GBI 06BM®OE00L JMMOUL.

5. dMeBNOIBGBNAMMBOL
©aomM®33300 MJa0003IM0
LOBII3CMIB0)

5.1. 3mbxynEabiznommobo
— hgmomoyho oy
vobmyhnto boggmy?

LOTMJOMOJ™Mm JBWYoo  LOIMFomOgm
3Ob6mMbA@gdmmdom 30b60dgdgemo  doMo-
J@EYO00, HMI OOEIMm 0g69L 39MHdm 3do-
HmO 06(9MHaLYYd0.35 3MBbRBYbEOMMO0L
©O(330L IBWYOO3 LI60IIHOL IBMYOVY,
3083M03 030LOMZ0L, HM3 EOEa0bEaL 3oL
boLOOMO, OJYEOMYdYI NS VOLMMYDHIYH0 O
GgmomorMo  3oHaam®m0gdol  gobbomao.
BoMmmbOBROYOH0 ©OLE03MObOL MBEHMEM-
3000 ®WIY6OIYOHIG 3O0HIZME09dOE® 00-
30m900 OOLOMYHYOOLO O GgmonHoycdolL

conciliation of the united nations commission on
international trade law, fifty-seventh session, distr:
General, 24 January 2003, A/RES/57/18, article 6.
<https://undocs.org/A/RES/57/18> [dergmem Hgomdo:
28 begddgéo, 2021].

34 Resolution of United Nations General Assembly, Mod-
el law on international commercial conciliation of the
united nations commission on international trade law,
Annex model law on international commercial concili-
ation of the united nations commission on international
trade law, fifty-seventh session, distr: General, 24 Jan-
uary 2003, A/RES/57/18, article 9.

35 Ggosdhomdo mopem Jobiydos, 2017. bodmdo-
gj)oj(*) dmgpadl&ol& 5(*)83600(4)0, 60660 1, bogogmm
(Jobgddogo) bodebmono, 3obo 3odggmo, mo.,
54-55.

30093MGM0900. ddLOMYHYIOO MOZ30L MOZ-
30 3mM0odMHdL FOGOOEOPYMMOOL, Lb3gd dm-
3mM9boLadb OIMY30IdgMM dHLHIMOOL.
o3 J99b900 HYJMOBHOYHMOOL, 3L Lohylo
,00B0GOOao0m0*  399LOHY30LYdd. MBEHM-
mMmmangho 0BOom, GHgmoHoydmdd gobo-
o Hgdo, Hmam®dE LLb3ody EOVIMIZ0IdY-
mo. JgLOOOTOLOE, GIMOHOYG TFM3MIBOL
©OIMY30YOMOE O0OLHOMOO OGO TJ9gdm0o.
BOJHMIM0g00 LEMGOIO gL TWOMMOLMGO-
3600 LOBYOLHGOO GYMODHOY® O dVdOLMMY-
GO Ixrmagoodo oLobymo. GIMOHoIGO
J3m900L 3oboLoomgdgmod ob, HM®M3I 3Mb-
3®9bham 306H90L FMGOL LOTOOMMYOM030
JO0M09O0M000 BOMHIMOTMI. FOZ3OMOMOQ,

8oL LOBYIZMOE YIZL byEBY3OYMYS.*
OOLOMYHIYO JBWYOGOL F0939Mm306900 30-
GO0 JBMIog0o0 O 0LY39 dMOFODHYP0O-
My Jmbgd®og LOZYMYYOdg dOHMBMIOL
03039 LOZIMGYO0L JJ@PEMYdY, GMIgWOQ3
93MbmM303Mho m30mMmLOdGOLom 3603369-
mMmm30600, bmemm, GamobhogdH JBRMYogoL
00939m36900 3mmbmazbgdo O dMAFYMH39-
MO JBMY0900.3" dmmbmazbgdo ©O oM3-
JIO39m0  JBWYog00  LobIMIY3MOYMIOM
316009H0O™M09030 bJoMHOE® 33b3magdd @O
93Mmbm303ycmo LOZ®EOL dObyymmyagmo 6o-
Boem0o. 03 3gobom, 3MBRBOOILBE0OMMOO
MO39 3boM®m9xgd0L JOH®MOGOHMHMOODY FOM-
dbMogz0o@ B9dmJdgadoL LOTPYOMMYdOd O
oL 3mbzmgnhymo LOHYOE00EOD, 39MHIME,
3MbB0IBE0OMIOHM™MI0L Jgmobbdgdob qgo-
6Hamagodo GgmomoydH dmmbmzbob Jymg-
0oL BOGMIMIMOL, Joahod, dgmbyg dbMog,
3MbBOIBE0OMMIOL, Mmam®iE dobLmmMy-
HI® LOZIMIL 06 goOHBNO bOBEVHIYMMOOL
3000 9OHM36mo 306MBIAYdTMmMdom, b69g-
00030960 0bBPM®IOE0O FJEOOE00L 3G M-
39L30 ObMmdOMO gobyLOBMIGgMO CHM-
0m 9939009006900 ©@O330L.

36 d0d09o, d., (2010). bodmJomogembododmmgdodoago
71600gbnmdol dgmmommmgondo bozombgdo,
oby-ob ,,bododGomol gyéboemo®, N1-2, 85-86.

37 Ggoodhomdo mopm Jobiydos, 2017. bodmdo-
modo gowgdbol 30dgbieda, Hogbo I, Lobogmm
(Jobgddogo) Lodobmono, 3obo 3odggmo, mo.,
54-55.
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5.2. 3mbxnybiznommobob
othm3g3ob mmggotedyto

boxyydzmgodo

O. Logm@abemob, FO6AGMgENMOOL  O6
OGMOLOYMBM3060  LOYZINGLM 06D Y-
LYOOL VB3O

LOEMEbMY OEOBNOBOL PBYBOgLO Moty-
09000, HMIMOLAVBOE OIMIOBOGHMOL
0030LYBWENYOL, OEOT0060L FMBdE030 Fo-
630000900 O OOTNVHYMH0 d9EB0YHYdY. LO-
BMEbMOL JBRMHOO MOZOE OEO30060L dYBYo-
03 0OLYOMOOL 03030 O VFOZOOMIMOO
LbZY VOTNOBYHO LO3gMIgd0m LOGFYOTM-
0L BobodoMmdOL JaboL.3® 3gmooEnob 3Mm-
39L3J0 ZMORBOOIYEEOMIYOHMO0L 39990 OOLDY-
MO 06@MG®3OF00L 3odzmo36900L dg0dmgdd
30M33990m  J90mbzn390d0  LOTOOMI YOG O-
3-0M9300H03YMH0 3o30OHMMYGdO JmbEgL.*° Lo-
JoOm39mmL  3obmbo ,3900300L Jgbobyd®
3MbR0EIBE0OMMO0L EOMM3930L  godo-
HOMYOYMOE (36mMOL, my dobo 30dO60d Lo-
B™EbmMOL O FOBIGMYMMOOL O(330. J0dO-
60 36O 0ymL VIOV, 08 LOZYIMYOOL OB
00 9m3gbhoLbm3zaL (063Yym3n) Yoo 0ymL Lo-
goOm, LOGOMby YOO 0ymL GJOoMYGHO ©O
060  303MmmM9HI®0. magaohodu®o  LOFOOHM
00B60L 3OgOMOMOE, LOZMBLAHOHIYGEOM LOLO-
30O M3 0Mb0I6o, MM Mganhnd o Logo-
Mm 3008600 OOOGLYOMOOL EOHML 6y00L30YEMO
hoM930 0OT0060L JRBRMILOTo M30MbYOYH
boLOOML OHOE®YOL. 4

o3 999b9g00 OGOLOYMBINM306MO Lo-
339m9LM 0BHgMLYOOL OEZOL, 3gE0OE00L

38 domoaodgomo, o., (2020). Logmgbmol ngmgde —
del&OoOngoob 07307&)0 l)oa(*)l)o, bodo&)mggg?ml)
03(]6063(4)0 36033&)[&0@300[& l)oaoé)mgjmls ©o bo-
3&)0003(*)(4)0[)(‘0 2](4)073(4)0)6)2)33)0[) (30539?(')300[)
g96boo ,0mGabho®, N9, 95.

39 Gibson, K., (1992). Confidentiality in mediation: a
moral reassessment, Journal of dispute resolution,
Vol., N1, Art.5, 29.

40 bododmggmml bozmblbinonngom Lobedebmemam,
I gomggos, gowofhygghomgds N1/4/693,857
boddgdg o(s)0d ,,dgm00l gobgomobhgdol go-
bo“ @o 3(0)0d ,,0bgmdIoz0ol mogobygmagdol
60630070(4)360[) 06[)([)0(1)1]00“ bodo&)mggg?ml)
3obodgbpol Hobsopdwgg, 7/06/2019, <https:/

constcourt.ge/ka/judicial-acts?legal=1268> [dcmr¢nem
Paomdo: 7 093938960, 2021].

36OH™ME9LI0 BOGIMYOYMO 3M3YD03ZO30d 396
0m99(3930 3M030am9a00L LOWOG®I39d, ™Y 9L
9b900 603330L/3MHOGOOL EOEZOL. YIBOOMY-
00 P60 3odvbzomEalL, 390o(300L Ybo®oio-
9d7m o0gHdg, HMIMOL MOBOLTOE, by o-
300 g03MbozmaLyooLy oL LOmYd39m™mBI3
3900HMMO 30MMOIOHMN0, YOO MJ30L 3Mb-
BOIBE0OMMONL 3G030Ma30007, 39O OOHM-
60 Y60 J9MoROOFZMMML FLbMEMMEO LOOZM
LOZOMbDHY FMEVO3g 30MHYOL MG L B OOEO0L
3OH™MELOL HhOHOGYO0L, OLOYMIdOL, ToL-
do 3boMHgmO IMBOBOMYMAOL O FMGH039d0L
dgbobgd JIGOMO 0bBRMGHIOE00L OEgo0m
00 MMZObMYooLm3zoL, HGMIMYd3OE Jgodmng-
00 03 MO39 dboMggoL JmGoL oMLYdHMO
0300 090 oOBY30h™b.4" LOJOOM3gMM™ML
0033300 JBRIMYoOMO 3MOIFLOL F9LOOOTOLOE,
0033300 LOY3gMLM  0bHYMgLAdOL  FOBLO-
Bm36H0LOL O JgoLYdOLOL FbgE39eMMOOT0
000900 MEOby® gocmgdmdo dobo gobzomo-
900L JBEYooL GHgom0dHgdY, LME0OMIYGHO
9oboLoOMYdMY00, doLo AMLOBGYdYdO, MoO-
BOLBMOMOOL O dOMOEOMBOLAOL OEZ0L
306MHP639mMYm®O.42 LONbHYHILMO, my M-
3MO 0M0oL EOEIMO 0033300 O dVLY3Y, 3TM-
omob 0bh®aLYO0 TEMGOEOL JhHohoL ©o-
300 OENHYGBOHOIMO oOBYy39hoL 396HE0L
OBoEodmYeH  LObomMAdm3zobygmmdn, GOMO-
oL MObObIOE, ©O30L dENHYGBODHOHMO®
3006yYy39hoL 3GmEaLI0 00333001, d03330L
38mOMyo0L ob 0033300 39MOMOMIMOOHY
3oLPboL3ggogMmo L3O 30MgdaL IBMYO9dOL
©OLOBOZOE, FOBAGMIENMOOL 3OO HOIY-
BHoL 309G 3MBBOIBEOOMIOO® OOBYMOO
hoboBgMhgdo o dmbLYbYogdo d03330L To-
H™M3900L 06 6033309 doMOEMdOL TgLobyd,
obgmo HO30L b@WME®TOEO0L FOTFMO306900
dgLOdmMadgMOd dbmemm@ L3gEOMYOO 69-
006HM30L LOWYJZ3gMBg O TbMMMEOD 3JObMm-
Bom gobLOBM3OIYMO LYd09gHYOOLMZ0L.*3

41 Pamodg o., (2017). Jobmymo Lobedob oo dg-
@00300[) 83(90(4)3(’)0000 060@080, 0., ml]&)ol)(b{]-
o0l bodgohrem, 142.

42 Lododhmggemmb gobmbo 033930l Hgengdomes go-
©9qbo, 20/09/2019, 5004-1b, dq-5 dybemo.

43 Office of the state courts administrator, Supreme Court
of Florida, the Florida dispute resolution center’s adr
resource handbook, 2020, 25.
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©06Y390h0mgo0L  LO@YIzIMDdY — 0FOOVE
©033060b70L, M3 yzgmod 3MBROY6(E0O-
MIYM0O 3MTP6030(300 OGO dMOL 3MH030eM4FN00M
©OB3IM0, bem Yzgmo 3M030eoa0Mgonemo
0063MMH3O300  0MOL  3MbRBOEIbENOMYMH0.44
MJYo 39, 3M030MH300 OO 3MBBOMIBEOOTMAS
06 0MOL VOLMMPYDHI®O boLodMAL LOZIMH900
@O 3odmbozmabgool 0OLYdMOS T0dOOMY-
™m0 LOFOO® EO 3gMdm 0bHaPMgLyoL FmEoL
00MObLOL  POOPYL639MLOYMBOE.*  3MOR0-
©96300MMOd 3900330030 JLOWOMbM Fo-
®90mL gOM-9OH M0 B06O30MMOOS, MMM
dbo®mgadobmaoL 0LY39, g OOHMEGOLMZOL.
MJYo3Y, 9L 3MBIOYHYIO ZOAMBOIMOLO ,,0eMO-
639hg®0” BgLo, ®mOE 39E0OHMOL O30MMEY-
09madL EOOMHM30ML 3MBBOIBEOOTMOOL
36063030 LOJYOOOEFOMm FMGHN3g00L dMLEOY-
m9oolb d0dbom, FOM3399MBOMOO MOZOM®
3900 MMH0oLM30L JoboL GHoLZYLL. LOIgOOO-
3oM 3M®0gg00L dMLOLGYMJOMOO JMBRO-
©96300mMYM0 06@M®IOEF00L 3odFgm3006900L
0mIgbh3o 39@0OHMEM0 OO YOO FOO309L
dmB30L 3MBO(30030. EMYOL FEFMIOOIMO0m,
LOFJOOMZINML  LOIMGOMOgm  LOSGOMEHLM
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©O30mbym 0469L 08 3MEBROOYBE0OMIYH 06-
BROOIOEFOLMOL EOZO330MHgd0m, OHMIGIOG
do0bmzoL 3bmdama gobEo 3gEov3EooL M-
39L30.%¢ gb hObOBYMN O ,,3900(300L JgLobyd®

44 gobwodgomo, 0., (2019). Ladobmggmmdo dgwoo-
OGOOB 3060@007%3 @030[& 0@03&)60003@0 3o~
(goﬁgggool) boboaoém@m ©o o&)oboboaoémgpm
q®®dgd0, 0., 07Gobpgdol Lodgodm, 103.

45 ogodgomo, J., (2018)-2019. zmbgowgbizoomy-
Gmdol Gomo dgoosgool 3GmEgbde, gndbacmo
»©030b omhgdbogogmoe gowohygane — hawo-
Pognmo®, b3ggoomydo godmigds, 54.

46 bododhomggmmlb Ledmdomodm Lodbhompgbe go-

LOJOOHMZIMML 30bMbol 39-10 dgbemolL 39-5
336900, GMIMOL MOBOLAdE® 06BRMGTOE0O
300mbogmolb Jgdmbzg3qddo dgodmado god-
7MO36909m 0g69L dbmenmE 30H60L 3O M3M-
GE0YMO OO 0MI330HIYMOE, 0Ly O™ ogLo-
FOmMPYOOO OBIMO 04mbL ZoLOFOOMZgdOLEOO
— 09000hmEMOL bgohGOMMIOL O 3oLO 3G M-
139LOOL OEZ3OLMZ0L T9ddboemo BOM00.47 3g-
0030030 3MbXBOIBEOOMMOOL LOZOMLMOL
03038009000 OGHLYOMBL LbgOEOLL3L dM-
LOBMYOY00, 039GM030L Fgamgdgma Ihobho-
00L 3oLORYLYHOL FHOHOL LOLOTOGHOMM Fo-
©06Y390hH0m90900006  LOObHGDgLMO, 2002
Bomb  LOO3YMOEOM  LOLOTOGOMM™ML g mo
3mLOTOGMMOL LOBHOO 3M3gboL Zodmyg39-
y69090m0 3mLOBMYLO.28 BOJHMOM030 oMYg-
3m90900L MOBOLBOE, FgEOOHMMO 306H39MM0
06LHOBEOOL LOLOIGMEMBY godmdobydym
0460, 080LMZOL BMI EVYIMB3xO06d dboMg-
90L FOGHOL FgEad MY VMO JgmoObbIgdd O
BoMoanbo dgbododobo dobLomagdo, bmmm
LOgooL gobabomzgMadd FMLBTOOMMYD 3g-
@OOMHMGMOL 3MBIgGE godmdobgod goodyomo
0MH3x0gbhom, MI  3MBBOIBEOOTMOOL
36030mm9a00m LOGZYOMMOL FbOGYIO0 O
06O 3900HMG0. 0Jgob 3odmaoboty, oy
3bo®gad0 JoMOL 030MO96 3MBROHYBEOOTNM-
000 063ME®TOE00L EO(E3ODg b domo gay-
©9000L J99a0E LOFOOHMO O3 VBRME®TO3F00L
300710036900, 3900HMMO  30MMEOIOIYMNY,
LOLOVGOMEMMIn 3obL3gL H39bgdO*e. gL do-
©OBY39homgdd  3900HMM3d  3ooLOHNZMO
LOO3GMOEFOM LOLOOGOMMMT0 O LOO3gEO-
3omL 9OM-9OH MO FMLOFOOMMYT OB (HY,
6OmM3 dbothggon Jgmobbdyo0dd My 06O M-

B30IB30OMMOOL O30, gL 396 096900
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©gdbo, 14/11/1997, 1106, Hogbo 1, jobo 11, 141-9

47 bodoémggg@mb 506(')60 ,,33(900300[) '(']Ul)obgb“,
18/09/2019, 4954-1b, dg-10 dybemo.

48 Burge K., Boston Globe, 2002, <https://archive.
boston.com/globe/spotlight/abuse/stories2/080602
chancellor.htm> [dme Hgomds: 8 ©g39dd9boa,
2021].

49 Jerome B., Mediation confidentiality: who, what,
where, when, how?, Massachusetts dispute resolution
service, <https://www.mdrs.com/faqs/mdrs-articles/

mediation-confidentiality-who-what-where-when-
how/> [6mee hgomds: 8 0g39d096a, 2021].
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0009%0 00dgmmmb 390ohMmEm0 3odMOI30MoO-
3mL LOFOOME F9E0OE00L 3OM(E9LE0 BOGMAM-
909m0  3M3PY6030300. dLAMO  0dYMIdOomO
Hh396900, MIP6EOE 0L ZOAMLOEYa0 0YmL M-
LOFOGMIOLMZ0L FOOBY39HONYo0L domyg-
00LM30L, 9B0bOOMIMYRYOd JOBMBIYOMOL
306dDMobzoL, HMI EOEYM™ 0969L FgOO3E00L
3O M™M39LO O FYOOOHMDOL BIOHGOMPYOMY.
000L LO3oMOL3GOMEO Tgodmadd dMY30b0m
0dbgb oyghdomdo 033mmgdgbhotMadymmo 39-
003000 LOFOOMOMO O LOTMJOoMOJM ©O-
39000 JgLobgd BMGIdHOIMO dghoL dgbymy
dgbomo, GHMIMOL MObobIdE, THEOOHMOL
060g90L JBRMHdOTMLOMYLOL FOAM30HL LO-
LOFOOIMENMBY FMBIOL LAHOHILOO ;MY VFOLMOO
0303806090000 dboMgadol  BgHommoomo
006b3MOO OMLYOMBOL. LOJOOMZIEML gehrm-
369mM0 306MBAMYOTMMA0L MOBOLTVE, Bobo-
mmo0mo 3gmobbagdol Loxydzgmbdg 6900L-
90960 06x3M®AO3E00L 3MBBOEIBEOOMMMAOL
LOZomMbo Jgodmgdod BboMggoL FMGOL JOHM0g-
HMIgmobbagoolb LOZOBO FobAL, gb 3ombzoL
603060L 00adL, AboMgL JgLodmMadmMdd bMmad
oM 9dma3d FMmombmzmL  390OHMG0LAOL
LOLOBOGIMIN M0  LOTYEOOEFOM  FMGH0ZYO0L
@OLOEOLAHY®YOMOE® FgHO FIMEIMO0M 06-
QROOTIOEF0O oodAMO36ML. 03LMOL HEMOE
0y ©O3333009000 ,390003000 Jgbobyd®
LOJOOMZGMML 3obMbalL 39-10 dybemoly 3g-2
3969mL, 89oo3EooL dmboBomg dboMmyddo
3MbR0HBE0OMPGOM®MO0L TJbMOm OOGEIMO
063M®3OE0d 0  Jgodmgdd  dodmoygbmb
LOLOTOOIMENMTN. FOFMOT My BboMyxgdL Jm-
oL 0b@MG®IOEO0L  OOOZMBBOYBEOOM Y-
6HmMo0L Jgbobgd BgMommdomo Fgmobbagoo
006LYOYOL, 0BBMGTO(F0O bMI MMZOZIOO®
0MOM 096900 3MbXBOYbEOOMMAOL IZbemab
©O(330L g393 @O o3 Jgdmbggzodo 9oL 3o
d9LodmMYogmo dLAMO 0BBMG®IOEF00L LOLO-
00O mMMm30 3odmygbndo? 3xwogehmd, 03 3I-
mbomoE JagxmogLod 9geH™M363mmo 306MbAAd-
anmo0L LOYMYMHRO.

50 Dursun A., (2017), The principle of confidentiality in
mediation and the role of confidentiality in commercial
mediation, Afro Eurasian studies journal, Vol. 6, Issue
1&2, 23.

3. 0900003000 EOBYgOLAY 6O30LMO LO-

G0MHMMYd®MN030 30MEIOIYo0L daLeYEgdd
(8050 IMOE 30370036900)
090003000 EOBYY003EY BogoLMo LOTO-

HOMYoMH030 30mMEOYOYEMYooL JgLoLbemYMd-
MmO 9ohm-9OH™M3d 3boMmod JgLOJEYdGMOO

3074LOBOMYGOE FIOOIYOIYMO MBI MOOM
300371m036ML 0L BBMMBO(30L, MMIGMO3
09003000 300ObOMYMONL 3G M(39LE0 ob-
@O (36moomo. 39003000 OBYdO3®Y bo-
3oLGO  30MEYdYMAdd  dboMglL  Tgodmgodo
39dmbaL goMady 30MoL 3030 m, HMIJMOQ
0900030030 LOYOOIMEO 06 IMBOBOEHMOL.
0030mMOMOM MY 60BBYL LYOd0gIHO B OOEO0L
3OH™ME9LI0 donaggdL, MM 3030bodg Bgemb
LALLOL FOEOWOMZOL TYEIZO® TMIZJO0O6
0amaomgmoodn Hoandy, 300Mmg LaLboL
Yma9mm3079MH0 @OBOM300, 393dmm0d 39@00-
300L 3OME9LOEOD FoMyoymo gb 0bBMEGIo-
300 304LOJOMYGOE Fg306MHMYdYMo Lobom
3007Mm9OHML L3O 30MH9dMOb o6 LaLboL Fo-
0390m06 (godLgbbydgEMOL) 3MBLYMMDHOBOO-
LOL, M3 JgdmMML BOZOLEMO LOTIGOMMHIG0-
30 30MEYOIMYO0L FgLOYYOO.

©. 06@Mm®3dE0oL dodzmo36900L oY(30-
mgomMMmOd gobLOggM®gd0m 3d0dy EO6VBOY-
oL godmdogdobmazoL

306LOZYMH®Yo0m 3d0dg EOBOTOYIOL Fo-
0mdogoobmzol  OPEomYdgMmo 3MbR0AL-
(300EMMO0L EOMM3930L 9O M-9bhmo Bobo3o-
OHMO0Y, 390003001 3OME9LA0 EOBOTOYMOL
d9Lobgd 0bm@mME®IOEN0L 993390 BOIJHYO0L
300m3mMY60.5" H39b0 3ObMBIIYOdM™MBOOL JgLo-
0000LOE 03 EOHML EBMGHIOE0O FOJLOOINY-
Mo 36060 FMEIMMO0M POO FOFMO3069-
09 0g69L O FgLOBOANL TboMaL BobOLEOG
1600 9E0MOML dMBOTBYMOL MOMOODY. L3O
L39E0BOIYH IHOMIdDY , 39003001 TgLo-
b9d" LOJOOMZIMML 3OBMBO YIBHOOMYOOL O
000b30mm oL, TOZOMOMOE: JY339 hoobogm
©O60TOPML, LOIMBOZMMO OZIZTM ©O-
603079mL ®my M®039L 3YMOLLIMOL 30bMb-
0909m0. MY 3OO3LYIO3M LOYOHMOTIME0-

51 State v. Castellano, 460 So. 2d 480 (Fla. Dist. Ct. App.

1984), <https://casetext.com/case/state-v-castellano>.
[dmmo haomdo: 7 ©g39d096a, 2021].
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39LOdMYdYE 0O EOOGM3Z9L 3dT0b My Lobgdgo
©O603OYMOL JgLoObYd bBMGIOEF00L J9d(339-
MO BOJHGO0 BOZOMOMO: OOBOTOIYMOL ©o-
3930300, 30L0 HOHBOL Vb obbm®M(309tMYo0L
33@MMO0L,  3M030bomyMo  §ognogoolL
OOQROM30L 06 domMOEMOOL OMLYHOMOOL mo-
300907690900.52 03 Fgmbz93030 FMbozHIMO
98300 0MLYOMOOL OO 360FB39MMdO I3V,
gL 3o 6036o3L, MHMI EVBVTOYMOL 6036900
690mMmYOHO® JO6O hobEaL 3odzagmo36907cm 0b-
BO®IOE0030.

9. 39000300L EOBYmOLAY 06 LOFOG® LO-
303006 30MmgomMo  3MBBROEH6E0OMIO™-
00L 30MHMB0Mm godFMO36909(M0 06RME®IO(E00

3MbR0IBE0OEMMO0L 30DHO60O bOHg00L
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090 8030 J9033060MmL, HMAT J39MILO® OM-
J00@0 3obEaL 3OMOMYTS O MOZ30E bt Y-
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d0gdo. my 06 3mbEadd MHYOmMmYOH0 06MEG3To-
(309000 gOE3MY, OOMHM3930 39M0MLOBOO-
LOgE®Yd0L 3GH06(3030 O LOdMEMMMEO O OO-
300 06 096900 9BIIHIM0. MYIEO OOLYOMOL
Logmby, HM3 39E00300L BOGYIOHYOMO®
©OLGYMYo0L Jgdmbggzodo dgbodmydgE 0o
39003000 3OMEaLE0 odbeMyENo VEBRMEGTo-
300 GMIgEM0dg dboMob 30gH 06 ZoLOFOIO M-
309L 06 dMGMMHOE® 0g69L OIMYYBIdYHMO,
GOEaLd 3MbR0AbE0OMmMYOHMOd 06 gbgod
0LY® 0BBMGTOE0VL, HMIJMoE dbomOLMZOL
36mMO0MNo 3900(300L EOBYm003®Yg 06 Jg0-
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ROIHO, MO3Ybo® Tgnbym bamo 89@0v30-

52 Tetunic, L. F., (2011). Act Deux: Confidentiality Adter
the Florida Mediation Confidentiality and Privacy Act,
,Nova Law Review*, Volume 36, Issuel, 83.

53 dghoadg L., (2017). 3obgowogbgosmndmdol wo-
Bgnl& l)SUBO(BOdO 33(900300[) 3(6(*)33[)'30, ,,(gognls
2@ hgObooymo 3oohyzane — hawehognwo®,
33(90060()[) l)(DO(Dnomo 3&)(*)35?]9:7 5m653<4)ls'80 30"
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0L 3OMEgLAd 9O M-9mm FboMyL dgmbg dbo-
®obmzob  LHGODHYaoYEmo 3603369 MdOL
dgmbyg  0bx@m®IoE00L  3OdMOT30MH0390030
(039maLLAYOL: GO PO ymxomoym gL 0b-
BOOHIOE00 O LOE IMYdgd6Y).

3. 06gm®3o(3000 gddEgdo 30MoL LOJO-
6OOMAd®H030 06hg®aLOL EOLO(EOZOD

09©00300L 3OHMELOOL BOGHIMIMdOMO
LOBOOMIYOM030 06 LOEOLE03MObM O30L
@OML 30ML, HMIMOL BobOOMAIYIaOE OMOL
30006 MPMO LOFOOMENYOMN30 OZY, dIMMY-
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300, 0Modg doMmagdg 3gLBTY 306MxdoLEYD,
9L 30 3gmoLLAMOL, BM™M3 390030030 dMbO-
Bommg 3009000 (99L3gMHY0dd, BbOMYdDY,
©OdbdoMmg 39MOLMBOMAIY), OMIJEMMHOMZ0L
35Md0MO0 gLl EBBRMGTOF0V, OO YOO ZOod-
7MO36Mb gobomdomo 0b@m®TO3E0d IgLOTY
30690mM06.5 390030080 MO 3M3Y6030(300L
OOML 99L3g0HYOL Tgodmydd FoM3399M0
@MBOm 3096MOMM 06MGTO300, bmmm ;Y
dmEO3n dboMmg 0Yg6g0L TgEOOHMGOL 3oLY-
boLAZedMAOL MO 3MTY6030(30030 BMBOBO-

54 d0doo, d., (2020). dgoogool 3bhomigbol smb-
goEgbgoommdol ozl  Lododmgodogo
Ggg0do s dbodgbgmmds, gnydbomo ,bodo-
Gmomo o dbogmon®, 6(2), 194. https://doi.
org/10.36475/6.2.15
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Mg 30M900LmM30L JgLOdOTOLO BBRMGOE00L
3087100369000 3odm, 39OOHMOL LOIYMNOOO
3MB0E00L OLOVOYMYOOLMZ0L, TYYdMOO MO
3M376030(3000006 Mgmagz06h o 06ME®IO-
(300L g3odzhmo36900 0L BobOOMIYE J03O-
BoMg ©O30LOL. 03 WMOMI0m 39EOOHMEOL 3g-
9dm9d0 LOZYIMOM0 0bHHGDILHOOL OESO.

3Mbx0I6E0OMIYMO 06@Mm®30300L
IBRMIOOIMLOMO 306H0LOMZOL 06 MGOFObM-
LOM30L 3Vd7MO36900 TbMEMME FOO6MBOY-
0 90d60L 0Y330HIMN0 OO 3OHM3MG(BO0YMO
0MEIMMO0m P6O IMmbEaL, 0Ly, GMA 3og-
LOBOMYOOE 09690 EOEIMO dMBOILYIO 0b-
BOOIOE00L 3MBROIBEOOEYOHMBO 35LOTY
306H0LOZO6.  MOBOBMBNYEdOL  3GH0bE30L
0mmbmzgbo, HM3IgmoE MO30L MOZdo dmoo-
BM90L  3OM3MOEOIYMMOOL, ZIoLLIMBU,
6Hm3 6900L30YH0 IJBMYOOL FHIBMYOIJMO
LOZOOMBIHIMM MY OMYOO YOO BOGOIM-
0396aL  mgaohdgto 30H60L domBY30L
300mLOEIYE O VYBOMYOge™ LOTYOMMYOOL.
@obobymo myzoHndxcdo 30H60L — 30MOEO
boLOOMOL  0B@WMEGTOEFOOL  3MERBOEIO(E0O-
mmo0lL OE30L — 3OAMLOEIZ LOTYOMYOO®
390dam00 HoomMZOMMML HObOBYGHO: 30bMbag-
0 900600 0Y330HIM0 O 3OM3MGOEOYIO
JmMEYMMOO.

9. LOLOBOOMEMM™L V6 LbgL LogoMEadymo
09®00039mo doemob 3gdmbsg gooby3abhoemy-
000 06Q@M®30(300L 3OdFMO36900

0mbodbymmo Loxwydzmom LOLOTOG ML
90930 J@ oo, booobdogMo 3obmbogmo
0099000 AMLAObMZML 3gE0O3E0dT0 dMBOBO-
m9goL 390o300L 3GMME9LA0 dO3bYIMOMO
06x3M®3O300L godzMmo36900. gL Bgbo ZMb-
ROOIBE00MPO™®MO0L 3M06(3030L FOMO Lho-
BOOGOMHL 9939393 0YgbyoL, GHOEaO0 dobo BWm-
HIYM0OHGOO DMZOO LOLOVMOLOY. MYV, MY
©O3YMHObMd0m H3979(Mad0m0 LOBOGOMEOEOL
09003000 ggmbom 0GLYGYI LOYOMOTM-
®HobLMm 3OOIH0ZOL, 3MBRBROIBEOOEYOHMIOL
36MH030maa00L dMmmbm3bol @OML LOLODJO-

55 bododmggmml bozmblbinonngom Lobedebmmm,
11-60, Ne3/1/512 gowohyggmoengds boddgdy ,,o-
bool dogdoemodg 39039 JOmbdgzobgo boJodmgg-
ol 30Gmadgbyol hobsomdwgg®, 26/06/2012.

OHOEMMY03d Yo dodmMNygbmb mmbboBomo-
060 HaLHOL FgBoLYYdY, HMAMAOL ghmM-9O MO
0mO30MH0 3M33MBYBHOOL MOBOLTOE — H0O6O,
OHM3YEMoE 300agd0m 3boMmggoL 3maYbogo-
(309000 3od7MO36900L 93O, YOO 0ymML
IBOM OO, 30O 3odFMO3bgo0L Fgwa-
300 3009030 LOGMAJOIIMO LOLOTOGMNM-
L®M300L.% 0g9EOb FOIMIOBOGY, Y39md M-
LOTOOIMENYB YOO ML, HMB Y O0OEF00T0
3MbABOEIYBEOOMIYOMO0L 3H06(3030L OEZOL
LOLOEMEbENM 360T3690MMdY ©g30.

6. 4M6BNOIGBNIDMBOL
©aB30L aM30tMIMB0L
©amM®3330 ©JI 3Nb0
036-00IM0O daJIBIB0)
6.1. 3mbgoabiznogmmadnb
otm3zg30b otbo o
a0dmamabob oggmmdgoo

OM30MO JO®M0gOHMMO 06Ygdd @obLOGdY-
09emLO EO EOALOIFHOGML IMGOL EOHOIO
d6hm3omo  bygemdgzdymgool  Lowydzgmdy,
HMIGIOE MOBOLEMOMOOLY O 6dOL MO30-
LIBROMO FOTM3MYHOL FgLOdOTOLO® 0EYOO.5
3MbR0IBE0OTMMO0L 3M0b(E030L dOGHOMHYaN-
H03MH00 OOM3930L LOGTOMbY Tgodemgdd
©03060bmm IOM®MA0L 3mEadLOL HObOBYGT0,
OH®3MOL MOBOLTOdE, 3060LHML 0g3L Y3 g-
00 3900HMOL FMLAOLMIZML EO30LMOL ©O-
3033069070m0 0630MH030L BocMagbo. d0dab,
HMEO Y39 0O 3MIIP6030(300 3MbJBOOYL-
300MYOHMO0L BOGMOL J39d d0MabL, EOALOYDY-
090 03 Jgdmbzgzodo bzmagdd LOMYOE0VT0
LOEOE LOGOMbY 99486900 oL MGG (30T
LOOEIYFINMY0gdoL O oL MHI3PHOEOOL. d0B-
6L LYO0YIHAd0 YOMOGOOMOIE O  3o-
996HMO96 9 mMB0bgM30, 030hM3TOE FoMmmM30L

56 Brown, K., (1991). Confidentiality in mediation: status
and implications, Journal of dispute resolution, Vol.,
Iss. 2,315.

57 (hog9dgocma, L., (2014). Igoogool, Gmzmd o-
30[5 0@03(4)60003@0(9 80@0633300[& (3(*)(630[),
860‘8363@(")60 5(*)@3;1003&)0 8(4)(77800')0 (?03()[5
606&)0@30[)0 (90 60@0633800[} 3&)(")33[}80, ‘SJD&)B
»©030b omhgbbogogme gowofygane — hawo-
Pogywo*, 48.
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0MHLYLOMOO HMB FOMO MGG EOY™MO LOOEYT-
MmMgd900 OO FoLOFOOMIZMOIL. 096 Zodm-
00boMmg, d0babLEHGOL  IJBREMHOOIMLOMMYOO
303MmombmzmL 06g30M0T0 oM 3399mBOMO©
3M0d0030 3MEOL LOJOOMZHEML FOM3OL
3M9gdLob 63-9 3ybemoL 39-9 3YbJHMOL, HMI-
MOMOE EOEIM00 3MMIJH0IO0 ©OZoL Jm-
BB0IBE0OMMOY O F9OOOHMOL 30MMEY-
09mL bEoL 06 3ovdFMOZ0ML VBRME®TOF0V,
6HMIgEMo3 30LM30L 08 F9E0OEO0L 3B ME9LI0
30bo (36Md00.% AgOOHME®IO Yo 899(30-
ML 3LOOYMO 0B6(HgPN9LYd0, LOdoOMYd9d0 o-
9m33900mL O MM039 AbOGOHOLMZOL dMITOEO
3oboML, O3 30H600 FbOGYIOMOL FOBEFOM-
3939090 39b30M9060 ©390d. FObEOM30-
390700 d9b3g®goolb ghHm-9OHm0 dTMEO6O
390090 0ymL  FgmoO30H900L  3O39MYo0L
MmMH3obadoo, 39OJImME, 30, 3obEOM39390-
0 J9b390M0L Jg3ama Fgoohmemo dgmey
3boML OEBMOYdL NBBRME®TOF0OL 06 FgmOZ0-
99000.5° 03 3MAY6HT0, LogdmbobL J39d aYdO
300 3MbRBOIBEOOMMO0L LEHOBEIGHO, Gro-
a6 39oop™mGab 3096 dgmeg 3bomobm3oL
06x3M®3O300L 3godoOMYo0LOL Fgodmmgdd ©O-
IBR0IOIOMOO @O 06O30HO630TOOHMYMO®
6HMIgeM0dg 3boMHoL LHGODHYIaOYIMo O Lo-
33060dm 0bxym®3oE00L doEoEgde dmbEIL.
dboMob 309t BgmbEyg dboGobmMzoL L3gEoO-
MIYOOO 0OHOLBMGO BOIJHgdoL dobEMdY, MO
MJoo Joo, 9OMIYMAdL ©O30L O JombzoL
00@aoL, DHMBOEO®  Yomodn 0b@ME®TOBF00
996930 My 0O 390003000 3MBROYB(E0O-
mmo0b ©o330L J§393? my 303Y3900m DMZOO
B9LL, 3900000 FOBOMOOMO Y39MO NORM-
30300 3MbWOIBEOOMIYOMI0L OE30M LO-
ag0mmdL, MYFEO OHOL FMLOBEGYOO HM0ZID
30MMEOYOPMIOOLMOL  EOZO3Togdom, GMI
My 3boGmobm3zoL 3bMOoMNd Fgmbg 3boMOL
3096 3ob@mdomo 0bx@m®IoE00L LOYOMOOL

58 Lododhomggmmlb  mbdgobymo  gobmbo  bogo-
Gbmgzgmol  dobmdob  jowogdbo,  17/12/2010,
4113-40, <https://matsne.gov.ge/ka/document/
view/1155567?publication=21> [dmem Hgomds: 8
093990960, 2021].

59 mgondo  G., (2015), smbgowpgbiosmydmdols
3(4)05303007 E)m%gob l)(bo[;(go&)(bo 33@00300[&
3(4)(*)6{][)'30, 53660@0 ,,(9030[) 0@03(4)50003@0
30@2hy390° — hawohogywo®, 27.

MOMO0dY, gL VBRME®TOF0d O 99(3930 3Mb-
B0EIYOE0OMM™O0L OE30L J393.%° dd0LEY do-
109030@, 0MO39m0MmbLNbEOLOGG0 dMOO3Y
3bo®aL LOLOFOOOMMBY FOTIMOTZOMOZIO0L
30%9%00 3g0oE00L 3GmEgLdo LOOEYIT™M
06MMAOE00L  FOLOFOOMZYdY, 396 hHoom-

30M900 3MbRBOOIbEOOMIPOMIOL @OMM3930L
m930hodPe  LOBYIZEOE EMIOL FFMIo-
GHgmdom 0MLYOYMO g M36YMO 30b6MbId-
™oL d0bg300.%1

B.2. 3mbxnybiznommobob
otm3zg3eb
0yMoEoyemo dgegagoon

390003000 3GOMmEgLO, GMI BoMIOMHYOY-
MO hoHOGOIL OYE0EMYOgEM0d, HMI 3bo-
9900 ,3000LOOLY, OE OIMIOBOGJMOL
090003000 OOOTMGIOMIYM0 boLOVMOEOD,
6OMIgMoE 3boMm9YgoL ddma3L LOTPOMGOOL
®O30LYBOE 0LOPYIOMB BWOIJHgdoL, 06¢hg-
®9LYOoOL, 9goME0YoL @O JgLOdMydENMdY-
00L Jgbobgd. & d0BBgL LYO0gIHIOL TMEMOL
090003000 @OML MG®03g dboMHgd Jgodwng-
00 LOOEYIM™M O FOMMZOL 3MAHIOEFOYHOE
bomGdmbob  J9d339m0  OGHOLOLOGBdOYINM
06@M®MIOdE0d  3O0d7MO36Mb 03 03900m,
6OMm3 gL VBBTMG®TOF0O VOLMMMYHYHO® ZMb-
ROEIBE00MYOH0  @OMAYOO. obgmo  HodoL
3M39O30Mmo 039000 OOML, OMEO O30
300@060MHgMOL 3OBLOZYJOMYOOm O MO-
6b90%y, mMH0gzn IboHoLMZOL 3603369 Mm30-
600 390039 30GHOLMZOL 06 ZobEaL 36Mmdomo
390003000 3OMEaLOL EIHOMYd0, BOO3O0
8900m900 g3oM33939m™m0 0bBMGHAdE00L Joo-
700369003 dom M93hoEooL @O LOJdnob
36M09OHOM0Og0L (063YMT0 0GHLYOYML O LO-

60 gomobadg, ©., (2018)-2019. 3mbgowybiosemy-
G®d0l 3habiodo dgwoaognal 3Gmigbdo o Job-
omo bogobmbdegdmm Ggommods, gndbaowmo
»©030b omhgdbogogme gowohygane — hawo-
Pognmo®, b3ggoemydo godmigds, 36.

61 0439, 28.

62 mgoyxho, .,
3(4)05303007 bmggob boogggoéoo 33(900300[)
3(4)(*)6{][)30, 5365. ,,@030[& 0@03&)60@03@0 3o~
©ofy3000 ~ Pawofhegywo®, 26.
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0m303m™M LOJFNOb JOHMGOMHMOYOL) OO
90060 300YgbmL.B dOHOLOTOOMEMNO60 JgEI-
30L 306HO30MH0 YOGMHYLOHO Y 0OE00L 3B M-
B39LOIYIO LOBMFOO MYV, HMIMOL dIMFO-
600 030069030 FJOOENO OBOLIM 0g69L
OMa3MMHE o300 ooByzgnob Fmmbmzbo-
©0 O 9BIIJHIO0 LOTYOMYdO.5 FgE0OEN0L
OOML 3MBBOIBEFOOMMOOL 3H030MIZ00m
OO(3IMO 30b(3bo®adgdn @O F9mo30090900
7600 0g69L 0Ly goOIYTO3909m0, HM3 OO
dmbEgL Jomo godzmog6900, bmemm Boo-
60L 80Ygb900LOL 0L YOO VBODBMOYOH®YL.
LOOMEMMM FO3J0 ZMOWOEHOE0OMIYOMAOL
OOM3930L 09M0OIE 9330 390degoos
3033cmobbamm LOFMFomoOgm Babom BOOBOL
060DHMOPYMHYO0L JgLOJMYIMMBY. 3MBB0A6-
300eMMO0L EOMM39308 390dmMgdd FOTMO-
B30mL GMaMGOE dmMOmydo Boobo, dLY3Y,
Jmby06»030 H0060. FOFOMOMNOE, 3MOBOOYL-
300mMIYGOH0 0b@M®TOE00L odzMO36900L Ig-
©I300 MI30 bgmymxyomoo doLbo LOJdvbo
®937hoE0o, 3boMmagL dgxdmod dMmombmzmL
90060L 06ODMOYMY00.5¢ BME J39yobodo 3mb-
BOIHE0OMIYOHMIOL COGOM3930 JBGH ™ ddo-
99 99093L 06393L, HMaMOOEVd 6 M390®Y
30(H0IOMBY @O FgOOOHMOmMO  ®gaLbHGo-
06 03MIMo.57

63 d0d0o, d., (2020). dgosgool 3bomigbol smb-
030(?86300@(")60[) (?088()[) bOaO&)m@aé&)ﬂBo
Ggg0do o dbodgbgmmds, gndbomoa ,Lodo-
Goomo o dbomgmon®, 6(2), 196-197. https://doi.
org/10.36475/6.2.15

64 bogodgoea, b.,(2016). bodobmenaobo Jgmobbdg-
2)0, é)(*)a(")&)e 88(?00800[) 00’)06'3(4)0 Ué)g?ga(*)bﬂb
l)oqﬂ]d&f]g?n, 53650@0 ,,(gognls 0@03&)60003@0
30©2hg390° — hawohogpwo®, 13.

65 d0do0o, d., (2020). dgosgool 3homigbol smb-
030(?86300@(")60[) (?088()[) bOaO&)m@aé&)ﬂBo
Ggg0do o dbodgbgmmds, gndbomo ,bodo-
Goomo o Jbogmon®, 6(2), 193. https:/doi.
org/10.36475/6.2.15

66 bodmgdomodem gmwgdboa, 26/06/1997, 786, Hogbo 1,
3o@o L, mogo 1, 18 dybemo.

67 Dursun, A., (2017). The principle of confidentiality in
mediation and the role of confidentiality in commercial
mediation, Afro Eurasian studies journal, Vol. 6, Issue
1&2, 23.

B.3. Mgommobo o
audmbzg3qd0

390000HMEOL 3030HM LEBMFOOMHOOT0 OG-
LY’ TOMOMO BEOMOO bgemb PBYMOL 3MAg-
307 039030 3900033000 O630MOMYOOL.B
MJ03Y, H™MEO 9hmz3bxmo 306MbIMYOTM MO
3MbRBOIBE0OMMO0L OMM3930L Mya0ho-
9960 LO®YA3Myo0L LOZTOME BLYYY HOTMBOM-
30D 0ag6L, LOoTHMbY 9Jd6900 3MIGO Y
0390380 3900033000 06(hHx3MH0GMHOOL. COGOM39-
300 9OHmM-96Ho LOWYIZgEo — LOLOIIGOOEML
Lb3O ZoOBY39HOMYd0m CbTRMEGTOF00L Zod-
7Mo36900L 30MMEYOYMYdd — HMEOO boLOO-
0L HObOBYE00. MYI(30, 3MBROHBEFOOTNMOOL
3063030006 ZOIMIOBOMY, LHLOIOOMHNMI
dbommm@  LOGFgLMOD 30OHEO30GH ©OZO3T0-
M909m0  0b@MGH3OE00L 3odFMO36900 YOO
3mombmzmL O JGMOBROGHIZINM™ML LOGIGLMOL
030330690790 3dLOMYO0M. BOE FMOZOMNO
dmLOJOOMMMYT ZMBBOHOFOOIYOHMOOL ©O-
6 m3930L 909300 30Y96907¢m0 B0OBOL O LO-
LodOOMEMMTn BoMEAgobomo 0bBRM®IOEF00L
LOGZYOMOL Fg30EHOL3OMYOS PO TgdmMU.
04939 0mLOBNTBO300, OMT 3MOROMILEOOMMY-
0 063M®3OE00L JBRMJOOIMLOMO 30M0LOm-
300 06 MGHZOOMLOMZOL FO3FMO36900L COHML
0MLAdYMO J9PMY30, GMI 0bBMG®H3OF00L
300710036900 dbmmm@ 30bMbogcmho dadboL
09330000 @O 3OHM3MOEOYMO IM(EYTHM-
000 16O dMbOL, OLObYMO Mya0hHndY&H0
90B60L — 30O boLOdMOL 0bBMEDOE00L
3MbB0IBE0OMMOOL ©O330L — ZodMLO®IZ
LOTPOMYOOE FH0dEMYdO HOOMZOMML, HOOZO0
3OHM3MOHE0IMMO0L 3MH0b(3030L gobIVGHYOO
JoOmYma  0OHOMMALOFHMYO0L  3BWVGH030L
®060b3OE dYMOLLIMOL: LObyEIBORML F0gH
LOBOOMMNOOBO BOMOBLOL OEAEY6OL, 03 LO-
boo) OHMI EOEYMO LOZGMY dMHTOHYOMOIL Tg-
BOIOIMO IBMII0L O330L 06HIMILL.*

68 Bo@odgomo,b.,(2016). bododmeosbo dgmobbdg-
00, émam&)g 33(900300[) 307053(4)0 36)(:733(03)0[5
boqmdggg?n, ﬂn&)goqyo ,,(gogob 0@03(4)6000?]@0

3o©ohyg3000 — Pawohegywo, 21.
69 bododmggemmb bozmbbhogmgom bobodobmmm,

11-28, Ne3/1/752 gowohygapomgds bogddgdy ,o(s)
0d ,,863053 0@03&)600030“ bodo&)mgagymb 3ob-
0dgbiob Hoboopdwga®, 14/12/2014.
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GHmamME HodbL, 9H™M3bYMmMo 3006Mb3Ad-
MMO0M Y390 3900HMOL 93000, dboMY-
90L OEbMOML ZMBbWBOYBEOMMAOL JgdmY-
300 ™ya30h0dIMHo  LOXYJ3MgdoL  FgLobgd,
MYAEO 9900300L dOLMMMYHYG0 03960hHgHOL
39Lobgd LOBMAOEOMgdOTn Fggdboemdd domyo-
00 390dmado 0BOMHOMML dboMyg, Mo 3odm-
0bohgdd 3boMoL B0g» 0BBRME®IdE00L FoY-
0DMYOMOE® @odbgmodn. 390OHMEM0 JOOO
04mbL SOLMMYHYOOE EOOBEIYLYdYTO, M3
09003000 3LOMYY0Td FOOBGMYOIYMOE® B00-
9L 3oOBY39hH0eMY0900.7° dLY39, OGOLYOOMOE
0603369mMm™30600 ,3900300L 3gLobgd“ bogo-
O®M39mmL 3obmMboL 99-10 FgbemalL 39-2 376-
Jbhoom 3900330080 3Ymxy dMbOBomyagdL 3mb-
BOI6EOMIOMO0L O(B3OL FOEIOIOYMYOO
©O930LOHM™M. d0BBYLLYdOYIHO Fodo BYOO-
300L EOML 39LOTY 30MHYOOLMZOL 3MIIO(30T-
0 LOOEYINMIGOOL OTFMO36900L MOMOODY
3900m9od d933060HaL 030L ZOMZOMOLBNLY-
000, OM3T 3MOBOEIbEOOMYOHMIOL 3B06(30-
300 EOMM3930L MYz0h0TIMHo LOWBYJIZM9oOL
©O BOOOMO0MO (36909000 (00I3300IM0 ©O
3OHM3MOE0IMO FMEIMMO0) 0HLYOMO0L doy-
b330, 9OM369mM0 3OOMBIVIIMOd 0;MbMm-
3L 8087™MO36907M0 0bBRMEIO(E00L dogLodo-
YOO O(330L FgLOTg 30HNLRVO.

00Y60®, ZMbERBOIBE0OMPOHMOOL 3Mo-
63030 06 LOGEGOMMOL dOLMMYHIYGO 037960-
HaOom @O 39003001 MOZ30LIROEO LOZG3O-
©Ob 3odmaA0boty, Jgodmmgod Maa30¢H0d o
999m33900L0 oMY,  FOOMBIYOMMOOTN
309696Mmgmo  BOIJHMIM030 dOMHHImMagdoL ©o-
©3™30L 39EIBOQ OOMZIL. JMbBOLIBEO-
OMMPOHMOOBY Jodob mIJad dbocmggoL Jgydemo-
00 BaGHoMmmoomo 39mobbdgool bowydagmmdy,
6HMIgMLOE 0LOBO byEMBMBIGOm OOEOLHY-
9096 @O, 9Jgb goaMI0BOMY, 39003000
3OH™ME9L30  9OMBVLYMOLMZ0L OB MO0
06x3M®3O(300 JgLOdMHdgMNS LOLOTOOMHENM-
80 9(h30(3909mgdo® 0gdbgL dodmygbgdyma.”!
008M03 v30LEO F0YbaO30E, gL 396 gobEy-

70 Brooker, P., (2013). Mediation law journey “through in-
stitutionalism to juridification”, routledge, Britain, 255.

71 ogodgomo, J., (2018)-2019. zmbgowgbzoomy-
&)m(’)nl& &)mg\ﬂo HSQOOBOOB 36)(*)68[)‘30, (SJ'U&)BOQ':)O
»©030b omhgdbogogme gowohygane — hawo-
6(9339:00“ ngeoo@néo 603(*)3330, 65.

00 LOWYJIZgMO, FgEOOHMOHL LOLOIOGOMEMM-
30 9boM9gd30 FMLMbMZML O3 BB O(300L
390Lobgd HOBOBYMYOOL BOMOan0d. MOEAIOL 03
3MbhadLhdo  EbTPMG®AOEF00L  odFMO36900L
30MMEaOIMad0L BOMHIIYo0 06 OMOL 33033
o 3oBgMHomo, PBEMOogLOO  3YOOOHMGD
MO30 O0DBMI0ML O FJEOOEO0L EOLGYHMY-
00LMOBO3Y 3MTIY6030(300L YO ToMY-
090 3oLOMYd0 OOBOOFYIO ML, bmmm My
9oLOEMYOOL  FOBVOAYMIOOL  ZOMOYOYMYOO
39000hMOL 30b6MB0M OOY30MHdd 3RO MO
Ombodbym  LOBHYOENVT0  ZMBBOIBEFOONM-
00L 306(3030L EOEZ0L IBOM ToMOMmO LHO-
bOGOH0 00MmgddgaoL. oLg3g, dboMalb dogM
090003000 EOBY5dO3EY Ob LL3d 30bMbOL Jg-
LOBOOLO LOTPOEYd0m FM3M3JOYINO ETM)-
303000 3MBROEILEOOMIYOMONL OGOM3930L
mM9a0H0de LOWHIZMOE OBLOBMZM 3MAY-
G300 36HM09OHMOY0dn dyma3 00d69L LY-
0099HadL dMObgMLOYMgM BOZMIOGOIMOOT0
0Y49b90L. LOFOOM CBTWME®TOE00L FOTMMbM3O
3OBMBEOOMM3930L OM BOGIMOAI6L, MPYIEO
0 LOYYEOOMYOMO ROIHO, BOIYbOE® TgnBym
baemo 39003000 3OHMEYLAS 9B M-9M 0 FbOGYL
39my dbomoLmzoL LHGMObhYaoYmo 36036369-
mMoO0L 3JMmbg 0B6BRMMBOE00L ZOTMOTZOMOZ9-
0030 (087em0LLAYOY: GO YOO Yymgmomaoym gL
06x3M®3O(300 O LOE dMygdgoby). 3MbROI6-
300IYOH0 06RMGTO3F00L JBMYOOIMLOMO 30-
GHoLOMZOL V6 MEFOOEMLOMZOL godzM36900L
@OHML OOLYdYMO FYDOYZO, H™MI FbMENME
3ObmMB0gMH0 30BBOL VOI330HYM0 OO 3OM3M-
G300 IMEIMMO0m Y6 dMbOIL N6BMG®-
303000 8007036900 EOLOLYINO MYaNHN3YHO
300600 godmLOEAIE LOTYOMadoE TH0dMydd
ROOMZOMMUL. 0g39 dMLOBNTBOZ00, M3 2013
Banoob 2021 6enob 10 ©939080M0L HOoMZMOm
®O0moLOL LOGOMOGM LOLOTOOMENML FgE0O-
300L (396¢HGL goVEL 422 LOGDAY. 2021 Bemob
LHOHOLHOZOL Bobgzom, d0BOIL OO390006
0303306090000 0MLOBOTOOZ00 FOMEAdIENY-
000 LOTOOMMYOG030 28 EVZY; IO MmO Lo-
30OHOMdM030 — 27 ©o39; dLY39, LoLabM O
3036mLOROBOBLM 33 303ENBOGY V3O WoY-
LOGOEYOS 39E00E00L (396(MT0.72 gobboym

72 mdoenobol  Ladogmodm N2-

4118/4363203, 13/12/2021.

Lobodobhmeam,
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LOJIYMOEOL FMG0aq00L doh3969090d 60-
70%, bomm g3obLOIYNGOYO0m BOMIOHYOHMO
39093900 093L 3036 MLOGNBOOLM, MmO,
3M39OE0IMO O LomFobm IOHMOGOHMMOJO0-
©O6 BOMHAIMIMO0 ©390L.7

©Jaby3by

LOTOOMENOOBMBO 0BHYGJLMO  dOENOBLOL
39606hHy6gd0L LOY3gMaLM bgdboo, Tomydg-
HaL, 99003300 OdMAa3L bOMYadL LOTYOMY-
00L, LOZIMNOM0 FOIMLOLYDOEOD EOBObYMO
LOBOOOMOOBMBOL ghomdo TooMMb 9O MHM-
0030 b6gdoymBEMmoomo @O  LOLY®ZgMO
3006Y39h0mg00.”* myd3o, dboMggdoL d0ge
LOFOOMENOOBMONL obLL3390YMTO OMITOT,
OH™M3gmo3 390dmood HMIgeM0dg boMHoLMZ0L
Y39emo  3gom@oL  3odmygbgoom dodoM339-
0oLMOL6  VLMEFOGOEIOMEOIL,  EOOBOOOML
39000mbObEOLOYG0 FbOGY, COEEaOL LOLOAY-
Hommdo 990033000 3OME9LA0 ZObOMdO
063MM3OE0OL LOZINOGO 30MHVYLIOOL OLO-
09mgd0LM30L 396 ZOIMNYHbYdL. 3MBBOEYL-
(300MIYO MO LOTOOHAM OB 03-BONMLMOROYD
g§mHomToE 3oM3399em 300H0L BOGOIMOOAY-
BL. 9OMm36xm0  3OOMBIHOMMONm OOMI0
90L0 3ObHLOBMZMYINMBO VOLMMYHYG YBNY-
00MO 3O(HH3MMNOOL FMAZ0aMbYdL, bmenm, dg-
©00(300L JOMOYOHOMMO0L L3HEOBZO O Mo-
6930 3OHME9LO, HMIgMoE 306HYOL ddM 3L
LOTPOEYAOL, TMLOLMZME 9OMBTOOIML  06-
BOOMIOEO0L EOBE3O 3MOTBWOOIBE0OMIYOM™OOL
360630300, 0330MO MHYEMOHIGH0 boLOGMOL
30(HOM909MmNo.

9hmo 3bM03g, ,09000(3000 Fgbobgd* 30bm-
6oL 99-10 3ybemo BboMygdoL BogMoMmmdomo
d9mobbadgdom JdzqdL 30600bHL, M3 OO30L
0bogddd  LOYOHOIMEO BghHommdom JOOO
0g306 3MbB0IbE0OMMBddY, dgmty dbMog,
30 — 3900HMEMOL 30MMOYOYMILY, MY OMaME
960 00mMIJagO™mL 03 EOHML — LOgO MO OO

73 039
74 bogodgoo, b.,(2016). bodobmenaobo Jgmobbdg-

bo, (4)(*)6(0&)3 33(900300[) 3070&](4)0 né)gygambol)
l)onm]d&f]g?n, 53(4)6. ,,(gogols 0@03660003@0 30"
©ofy3000 ~ Pawohogywo, 9.

OMHOL 3OBMbOm ZoM30TMOLBNBYdYLMN. 3603369-
anMZ30600, 9MOb0TbML F90oE00L 39oEama
3067LOBM3GGMO OO 3MBWOIOEOOMM-
00L EOEZ0L 3OMEYOYMYOL. G 0O(300L 3G M-
39030 3LOMHYYOTd TJ90dgdd 39 FOMIZOTN MO,
LOBMBOZMMEO MO VBPME®BO(3F0d T9odengdo
30baL JLOMZOM™ O VFOb BOGOIMIZOL MoO-
300MOZ0@ 3OMOMNYI00  ZMBROEYBEOOMMY-
OHMO0L EOOM3930L BOBod0. gL Fgdmbzgzo
30 300306 ©O303306H909Mm0 bEgdd ZMb-
RBOIOEOOMMIOHMOOL OOHMY30L MYa0h0dY»
LOWYIZIMOL 3gOIME, 39E0OENVT0 dMBO-
Boang dbo®M9adoL 3096 3MbRBOOIBE0OMIYOH™-
00L EOMM39300 OO HOOMIMYOd MY BTMO-
30300 LOFOO™M LO3M(EYT0 dmbzo Lb3zoagzeMo
LOTPOTYd0.

3MOmagdhogc ©o39030 3060LHGOL JRBMY-
00, 3900HMMOLAOL TooMML V630M0T0 Fo-
®3393mBomo IMmEOL  3mmodooddo  Hobo-
69606, LOOE FJEOOHMMO FOENEHOYINOY,
©O0(330L  3MBBOLIBENOMYOOL  Y39mo  0b-
BOOIOE00, HMIgMOo 30LM30L FOBOMdOMO
3obo 3900300L 3GOME9LAN. 3xOFOMH, LO-
0mM303MmmME LOJOOMZgMM®ML FOMTOL 3MEYJL-
30 395m0ogLOO OgIdHM™ML 63-9 dYbemL 30093
9Omo 336900, LOOE 096900 FOBLOBMZGYMO
0300ME, MY MO LOboL 0BBME®IOEF00L/O6FY-
030L 306MEYO0L 3OMEYOYMHOd 0g3L F9O-
OHMML FOHMA0L, FOBIGMYMMIOL O LME0O-
Ym0 ©O330L 3060LHGOLMZ0L O MO CMBOM
160 dLOLML FgE0OEN0L 3GMMmELA0 F0WYdY-
O 06BMGTOE00 ObageM0dd0, 0L MM OO EO-
06MHM39L 3MBROABEOOMPGOMONL 3G06(3030.
000LMOD 9OMOE, OJYEOMYOIIMOO ,39OOOF00L
dgLObYd* LOGJOOMZgMM™ML 30b6mMboL 39-10 dY-
banob 39-2 336dhom 9g0oE0dd0 dyma3 M-
6060mgaoL 3MBBOEIBE0OEMPOHMOOL ©O(330L
30MOYOYMY0d ©O930LOM™M (HMZMG(E 39E0-
0300L 3Gm3aLdo, dLY3g dobo EOLEGYMYOOL
d90ama), HMAgMOoE F9GE9OHMO00 FbMMME
6083m0oLL3Y300 ZMOETWOOHYBEOOMIYOMOOL ©O-
330L dmaOE B9LTo.

0LY3g 36036390MM30600,
LO30 HOBOBYGO:

0) LOBMJOMOJMm LO3OMELM ZMEI]LE0
hoBgtomo haduho, GMImMmMOL MObobId, 39-
@OOMMOL 06 0g3L BSOSO LOLOFOO MDY
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0) 39003300L FgLobgd 3obmbaL 39-10 dy-
banobL 306H390m0 37bghHoL dobga0m, 3boMHYgdL
399dm0om, BgHommdomo dgmobbdgdom 3mb-
ROEIOE0OMIYGOMO0L  3GM06(3030m ©ON(3300
306LOBMZOYMO OBBRMEO(3F0d 06 LOGO MM
7060 MJ306 doLYY;

3) 9900300L JgLbobgd 306mMboL 39-10 dy-
banobL 39-2 3369HoL MmObobdo, 39-10 dgbemom
@O(3YMMO 06RMEIO(E0d 06 Fgodemgdd 0g69L
300mYq6907em0o LoLOJOOMETNMT0.

690003090 VBBRMGTOE0O, GMIMOL go-
LOFOOMZY0ODY3 dboMggdo TgMObbIYO0O6
BaomH0oMMO0m, 0MOM BOOMIMHOd 3MBR0IL-
300G 06@MGIOE00®. gL 330dmMa3L  LO-
®}YIZ39mL 3030MOYO MM, OHMI dMBOTLYMO 06-
ROOIOE00 OMOM 993930 3900300L FgLObYO
30bmbabL 89-10 dgbemob EOE30L J39d, MobL Jg-
093003 LOLOTOOOMMDY 03 0BBMGHIOE00L
300mMy9b900 0 HOOMZMY0d ZMBBOIYBE0O-
MMO0L EOGMM3930@. J0MYIgHL, LOIMJOMO-
gm LOSOHMEILE 3MEIJLT0 33b3Y0d HOBOBY-
0, O®M3 LOLOJOGOMMM™ FHZ0EIOYMMYOOD OO
000m9dL 39003000 3OME9LA0 FOBOMdOM
06MM3OE00L MY BboMygdo Bo®ommdnm o6

89m0bbdYd00b 03 LOZMbDY.”® MPY3EY, Go-
©aob6 gL 30GMOYO0L, JOFMOYLOY, ,,0900(300L
39Lobgd* 306mMboL 39-10 TgbemabL 39-2 3x6gdhdo
303900@oL  OMBOT360 030L MOMOVdY, GM3
0mbodbymo BgLbo gbgdd 03 0BBMGHIO(EOOL,
OMAMOL  ZMBRBROIBEOOMPOHMO0L 6 ZoLo-
F00Mm3900L0 LOZOMLBY FbOGYgdO OTOHO0M
B9GHOMMO0M0 BMGI0m 06 dM0OL Jgmobbag-
09ambo, ™mYdEo gL Babo o6 gobLbzo39070
39006b3900 3LOMYOL MGOL OO OZOMOIdY-
mMaoL 39EOOHM®L, OoLOFOOMIML FOLMOb
@O(3YMMO 06BMMHBO300.

LOdMEMMM FO3T0 00d6LEOZ900L THEOO-
300L BOMAOHYOYMO OLEGYMo0LMZ0L dY-
@OOHMGOL 9gOHM-9Om0 3603369(mMM3000 WYHO-
943000 @M3mxLOMYOd dMObEOBML dboMYgd0L
06(hgM9oLYLYdY O FgdEML oM FOB0E360 Abo-
©9900L 3MB0E0900LEVL. FYOOOHMGTO YOO
39dammL 00BBYL YOHMOYGOHMMdgOT0 9BMEYM0
@BMBOL FMbLEL O 0BHYMYLYdDY OXWYIBYdY-
om0 390003000 3OMEILOE oMEOJdby, 0Ly
O™ 0O O0MOMZaL 3MBEWBOYOEOOMIO™MOOL
3606(3030.

75 l)odoé)mggg?mb boamdogj)odm 503&)(033-
be 3owogbo, 14/11/1997, Hogbo 1, goho 1II, 104
dybmo, <https://matsne.gov.ge/ka/document/

view/29962?publication=149> [dme Hgomds: 30
bmgddgho, 2021].
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nal of dispute resolution, Vol. 1991,lIss. 2, 319, 315. (In English)
Alexander N., Mediation: the new normal? 4.12. 2020, 245. (In English)
State v. Castellano, 460 So. 2d 480 (Fla. Dist. Ct. App. 1984),
<https://casetext.com/case/state-v-castellano> [ommm B3om®Ao: 7
093900960, 2021]. (In English)
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LOBMBORMIdMN3 SL3NTVOL
350b(M®BILJOIN()
LAJLIOTI®( 3I3NBEMHMIBS —
OMLJOJT2() SLVANBNLOGOBNIT
LO3OMOIJOMO3()
MJBJN®I00 VO
3M(MNoJaIm() dbddIOJB()

Bomo agemmgzgobo

0dmbogemgm 93630l nboggEbonhghob
09600009 0o beogooem )t 4936096090000
QO3IAIHOL COIHODbH0

bA3396dM bLOOY33B0: badLyomyto dgzobMmado,
0dobobhMoonmo bodohomomothmzgzo, agbahob
Bodboo dogmomoo

JoLOMAIN0

2017 B9emb LOJOOMZINM™MAB JOMO 303N JOMOOMOOLY O
®3ob3o domomdoL BoboomAag 0GMImmMoL 93m™m30L LOOFML
3™Mb39633000L, 9. 6. ,,LHOIdMMOL 3MB396(300L" MOBHoWOEFOMYOS FM-
0b060, HOMOE LOZIMNO® MO39 vom™ 3oLYboLAgxdTN MY, HM3
39596OYmo @ob3®0306o(300L LYMO BWMEDO, HMaMEO0E OOOL
LYJLYOMPYEO0 F9306HMYOO, FJOBROLMVL, HMFMEO (3 JOMMO F0FOOH!
dOMOMO0L 3OAMZM06900 @O OOHOOML Yzgmo dBMIS OHOMO
LYJLYOM YOO boLOOMOL BydoLANgMO LObAL dGOLOLYGHZgIMO J(39-
30 (39600mMyM0o, 9MO39MHdOMIYMH0 My ®WOdOZYG®0), HMIGMOE3
30%60@ 0LObOZL o6 06393L VEOBNO6OL MOGMLHOOL TgeMobgol,

BoMH0 ggemm3060
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Boho ggemm30bo

3M03M9HImO® 30 3oLMZOL EOTOTNbYd9MO,
OGP0, ©OTOIF0MYd9MO, ModLYOOL J9o-
mobgagmo 06 JggcHoEbdymxygmmo goMmgdmb
38990600, 99399 90OOM™ML FgLOdOAOL 30LY-
boL3IggoMMBOL.

L9gLIOMYEH0 F9306GHMJOO FOIOMHME FO3-
MHE9mMadm dM3mMabolL BoMAIMOagoL, M m-
09mLOE bIGOE LOWYIZMO® JOI3L LODM-
30MY6030  3OgMHEIMIOYMO  3YbEIOYO
LHIBIMH03900. 3abIOYMO OLIG0B06O-
300L o0Mbadbymo @m®3O 3690L OGO Tbm-
mmE 3LLb3gO3MOL JBMIOJOLO @O 0b¢H9-
9LgOL, OGO JAbOL FoMYAML, HMIYMO3
69000L30gM0  30MoLM30L Tgodmgdd 0ymL
JB3mMad0L 98DMIYOO30 O EOJODH0OBHOgIO.

3Mb396300LMOL OObeMMgdoL dodbom,
2019 BgmbL LOJOOM3IMML 3o EMOTgbH3TO
3obobm®mogmo  ®ogo  LOZOOMBIYdM™
(339M0aMY0900, 30m FMGOOL, dEINbOLHGOEO-
J0m  30LYboLAZxOMMBOL  VYI398VYOOMO
LOBMFOOMIONINZ VOINMOL FobbMMF0gENY-
090 LagLIOMIYM0 Fg306MHM™MYOOL BWOGMHdO,
™Yo gL 30806, HMOILYE JOOHMYMO LOTO-
HoOmMgoMo30 LOZMEg OO 03bMOL LOdDMEO-
OMY0cm030 dEa0moL (36900L 3O6IdGOHIOOL,
o3 3OMOMY3goL BOGIMIMIL qyogihoL dg-
goLydOLOL. LAHOHOO T9EEHdO dMOTLOHM MY-
00LMOL O3ZO3TMYOYMO OYOOMZVB0 LOZO-
®byo0L gooByzghobL.

ddba3da®0

L9gLIOMYEOHO F9306MHMYdd EOLIG0T06O-
3000L gOHM-9M 0 YMMOIOE Oboba oo, 0L Go-
OOMO 3o3MOEIMIdYm dMm3mabol BOGMHIM-
0a9bL, GMIJMLOE bIoMmOE LOJWYIZMOE
9093L  LOBMBOEMYO0To  FOZM(3ICYOYIDO
396oMImo  LHIOIMHO3900. 3IBEIOYO
@0LZM03060(300L OMBOTBIMO WMGDO 3690L
06O dbmmMmmE 3LL39O3MOL JRBMIJOgOLO O
06(h9®MHaLYOL, 0GVIgE Lb3Y 30OHMO YJBENYOY-
oLoOE, LEMGgE doLo L3gEOWOZIMH0 6900
LJgBL VMB0TBYI LOZOMBL OYHYOMHOMOOL.

0m93997mo bihohoo J99EEYdd Logombab
LEOIYYOGBOMOE JgbBogmoL gdom, dmob-
©0bmL yzgmo 386033690mm3060 3HMOdENY-

960 oL3gdHoL COmMdOdY I Y300DHIMH0
306006 Hn0900L 3O39MYOdL. BOIGO M0 FHE-
3900 dgLOZ3OMO, dOGOMOEO O EOLZZBOMO
B60B0oemyo0LEL. FgLogomo Bobomo gmAmdO
00 LOGOMOTMGOLM LOFOOHIIHOG030 LO-
BYIZ3m9o0oL Jgxrobgdol, HMIgmmS FgLodo-
d0LOE 89373039070 0gbd JohHrmgmmo bm-
39060, dJOOHOMO® 6OBoEO LOHYMOO BWOGOZL
LOBMFOOMYONINZ VEOIOMOL FobbMM0gINY-
09 LagLIYOMPYE T9306MHMYOOLMOD EOZO-
3306907Mm y39mo 3GOMOMadxeHh LOZomb,
©OL3360d0 T9300909Mm0d FOBboMPMO 3G M-
0930 LOZOMLYO0 O FGIMMOZOBHOYMNOO
LODMBOOMYIB03 VOZOMOL FOBLMG M-
09 LYgLIYOMIYG T930BHMIGOOLMOD OZO3-
doMad Mmoo MHmMa306h Mo oL336900.

1. LAALIAIMO dA306MMIBNOL
dmbO ©J baIMOIAAMMOLM-
LAdIMAIDIOMNO30
3JaJM™0MJIdI

LODMBOOMYOOT0 EOTZZEGYOYIMO BM-
30, 00m0 my LHYGJMDHO30 OO JOEO FOb-
LOBMZMOZ3IL VOTNOBOL JBMY0go0LO O
®O30LIWINY0900L LOBM3MYOL, dom JmMabL
0LYMO JBMYOoL, BHMaM®0EOO LYJLYOMIGO
3930660™m9000L0306 OE30L JBMIOd 6900L-
9096 LOgM®E930, 0o IBO®M LODMFOOMYd-
030 M0339YyMH0L OEA0MIdT0.

L9gLIOMYOHO  T930BMHMYdS  FEOMOOMN Y-
O 3o3mM(EImYoYMo IM3Mabod, HMIMOL
0Lb3gM3MO Fgodmgdd 0ymL HMZMM (3 3030,
oLy Jomo, mPYAEo doMomoE J9dmbzn30do
0mb0dbgmo gdgmgoob dLb3g®3mMgdo 300603
Joemagdo 9M0ob. dobo mMOMabhyco 03b6900-
LO O 80369 F9Ia900L OAM LYJLYOMIGO
3930660900 LOZTOMEO GMYM O 3MI3MYJ-
LIYGO BMZMMYBOL BOOIMOEEYOL. LOYM3gm-
MOMO 0MOOMYOPM™ BOIJHL BOGOIMOAYoL 0L
30M93madY, HMAI LYJdLIYOIMYGHO T9306MHMYdS
dogmnob 8d0dg B9a03maboL dbgbL dLbag-
O3MMO FOHIOMYMMOODY OO FO! 3HMO-

OMIMOOdY."

1 bodobhmggmm, goghol dJomms  dgodsgao,
(2021, 20 Lgdpgddg®o). ggemggol obgedoda, Lgd-
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1.1. bagbyomyho
dg30b6Mmgoob oMbo

L9gLIYOM YO0 F9306MHMgdd EOLIO0T06O-
300L 9OHM-9M0) FMGHIOE obobo oo, 0L GoO-
HOMO g3ozmhEgmyogem dmamagbob BomIm-
0a396L, MMIgMmLOE bIoGmOE LOWYIIMOE
093L LEBMFOOMYO0T0 FOZM(3IMIOYNO 3)-
bocmymo LHgGgmH039d0. LJLIYOMYG Bg-
3086HM9d0L BOGPMO, MOMHGbHYH0 boboomo
093L, do®omo Jgdmbzggzodo dobo HOY6O
bm® 30900 LOZO 3o mo FbOHOEOL J990-
hbg3emo@, obgm vEaoMmaddo, Loog LJLY-
0my®0 Jg306Mmmad0L 3Lb3x™M3mMo O LOJO-
OOHOMEOTIO™M3930 F30MOHM 03YMRYO006.

LOFOGOMOL EMIHM®O O ®BY30babHo
9330M93060H0 — ©OMMO MmPMOJ39009G0 OMm-
6036030, LYJLYOMPG0 F9306MHMYOS BOGIMO-
3960 30339000 bGHOEOL Joxo0L, HMaMO3
®0099Had0L 3080HM LOZYNOG0 JWEHO9dOL
©93MOM0MadoL. 333ma30cMHoL 9dMom, gL
Y439mORBIH0 3gNEI00, HOMO Jomo BoMIm-
hobalL ,Hmam®mHE ™Mmo09dbho, bmmm 3030,
OOMam®E3 LYd0YIDHO, HMIAGELOE FoLBY [Jom-
99] dOMOIBMYOd 3oohb0o.“?

0030060L YJBREYOOMO 93OHM3YMO LOLO-
F0OMMML gob3oMHd0om, 93OHM3YMO 3Mb-
39633000 89-8 dgbMom (30MOEO O MFObIYMO
3b™m3MHad0L EOBIMMOOL JBRIJOO) FOM3O-
moLB0bgOYMO B69a30HOIM0  Z30MEYdYM YOO
LOLYEMABOBML P3O JOMOZL V3 FYoMom EO-
339 LAYOMT0 JY3ObMBbMm HOG®Y30L. MYV,
03030OMIMOE, gL BM®3O LObymMIBoBML
030mMEYOoYMgoL  03mJagomb  3mdogogho
300M@dYMYd900L gHomdo @O FMObOOBML
08 33b@om EOEIMWO JBEYo0L 9BIJH0obO
©0(339.%2 LYJLIYOMYMO TFg306MH>Mgo0L 30369
89093900 00LObYdY VGO FbMMMEO 3Mb3IMY-

byoendo dgg0hdemqos bodydem swgomdg bode-
Gmggmob bogsdom Lodboby®da, <https:/georgia.
unwomen.org/sites/default/files/Field%200ffice%20
Georgia/Attachments/Publications/2021/Workplace%20
Sexual%20Harassment%20in%20the%20Civil%20
Service%20in%20Georgia%20GEO0%20renewed.pdf>
[derene Pgomdos: 21.02.2022]

2 Tuerkheimer, D. 1997, Street harassment as sexual
subordination: the phenomenology of gender-specific
harm. Wisconsin Women’s Law Journal, Vol. 12, 167

3 ECtHR, Y v. Slovenia, no. 41107/10, 28/05/2015, § 101

Hym 3Lb3xO3MYoDY, OMOIGE 0L JOOYMBOm
303maboL vbEYbL Lb3d F0OHMO JBIYOMH03
3a3M3OMmHMO0dI(.

1.2. bogbhomodmtobm-
bodobhogmgdMongo

Moanmotngdo

LOYOMOTMEOOLM  MOBOIYZMIDMOO  MO-
6030, HMI yz9mo 3060 OBEIMO JobEO
04mb LaggdLyomYGo Fg306MHMYO0LEAVL FO6Y-
®Hho3mo 03 LO3ZGEOLY, LOEOE oL JYBazL
g4oxybo. 0MmOghmo  LOYOMOTMGOLM  Ogho
dmybmoadL gd3gybgdb dggobob oLbymo LOTO-
OOmyomozo LO3ZM®EI, LOEOE LOYMmMYMHRO-
MO MO0 LYgLIYOMIYG 0 Fg30BHMYOOL
ROIJHI0dg M9030M900L FOBLMGEF0HMHSOL
©O 0Mb03b Mo J399o0L HO3EYbo 30MHgooL
30LYboLEY0dT0 30(3gadL, 096900 gL LOTMJO-
mMoOgm, 03060LAHMOGE0IYMO MY LobboL Lo-
30OHMmMYoMHo30 999060B3900L godmYygbydolL
09339md00m.

JOMmmO 3030MH M oLIG0306O300L Y39emO
ROOIOL OMIM@Bb3HOL FgLObgd OgHML 3M-
dohgho LYgLIYOMYG Tg3066HMYdOL 300RBY-
30 Jommo 3000Mm domomdnl gbhm-96Hm
BOO3OE.4 IME93Pmo  oL33bd 9BYILHdO
®9%0L, OHMIMOL MOBOLIOEOG ,MOBOLBMO M-
0oL BgOmMYGH0 LoOmby 9g3b9x00, OHMEILLB
Jomo 9939089006900 3aba®gmo 603bom
dOmMO@MO0L 0LYM FMEGTOL, HMZMG O OMOL
LagLYOM YOO J9306HMYOL.“® JOMO JBRMY-
0900L O(330L bbgoOLb3d 0BLAHGYIYbHYdNE

4 UN 2000. Committee on the Elimination of Discrim-
ination against Women (CEDAW), General Recom-
mendation No. 12, Violence against women, 1989,
§1, <http://www.un.org/womenwatch/daw/cedaw/
recommendations/recomm.htm#recom12>  [dcmeom
Paomdo: 22.02.2022]

5 UN 2000. Committee on the Elimination of Discrim-
ination against Women (CEDAW), General Recom-
mendation No. 19: Violence against women, 1992,
§17, <https://www.un.org/womenwatch/daw/cedaw/
recommendations/recomm.htm#recom19>  [dcmeom
Paomdo: 22.02.2022]

6 dOQ’)O’)O 8080&)0’) (90[)5&)080606005 8339’:)0 (8(")&)'
dob opdmagbgdol dgbobgd 3mbgqbios (CEDAW),
306060[} (?06@06)0800 (?0 jaﬂggabob 3@00(8(")&)-
do, 9360 ™30l boddmb 30bggbios Jomms dodobdm

BoMH0 ggemm3060
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Boho ggemm30bo

LOLYMABOTMYSLL FMIYBMEPY096 TgLOdOTOLO
BmM3goL goho®ygooL LogLgomyGHo 93066 M-
9000L 60600M3MIY3 IBRITHIM0 dGOIMMOL go-
BbM®309MadoL 30dBBOM.

JOmmO 30803 dOmMOMONLY O MEOLI0
domOMOnL B0booMm3®Ia 93MH™M30L LOOFML
3™0b396(3000 99-40 Tybemo LHJLYOMHG Tg-
30B66HM9d0L JOM®MO 3030H M JOMOOMO0L Jo-
dm3mM06900@ dM0OHGHOL O LOLYMIBoTGML
030MEYdYMagdL gobobm®E0gemmL FgLodO-
d0L0 dogom0 3MMOHh030, MOMO LYJLIYOMY-
0 boLoOdMOL 6500L30M0 J3930, OMIGENOQ
00060 0LObOZL 06 06393L VVTNOBOL MOM-
LgOOL JgMObgzoL, 3MBZOYHIMO® 30 JoLM30L
©030306909m0, 3HGIMO, @OTOTF0MYdMO,
399M03baymmamo 06 dagMgLOYEo goMyamL
3990600, ©099390ad0mM™ML FgLOdOAOL GYg-
08306H9000L.7

JOoemmo 80306mm ©oLI®N306O300L Y3z9Mmo
BOOIOL OMIMHBbaMOL TgLobygd 3mMb39b(30OL
dobgzom: ,LagdLyOMIMH0 Jg306MMHdd FMO-
308L 0GBOLOLIYHZg, LYTLYOMMP® O boLoOMOL
J3930L, 300 FMG®OL, BOBOZYO 3MbHOIDHLO
@O Lb3d BEEIMMBYOL, LYFLYOMIYGHO T0bo-
0MHLOL TJmbg 3OB(ELOEAYdYOL, SMGbMaMoO-
0oL H396900LO O LYFLIOMYMO boLoomoL
dmmbmzbgdL, 36083690mMMdO 0 0g3L, dbgmo
943930 300Mmbomymo 096900 39MdOMIYMO©
MY §099000. 0333000 3MOgH030 O30
909mM00 O JLOJMMY, FOEAOMYGENMBOLO
@O0 JLOGOHMbMYGOOLMOD  EOZO3T0MYdIMO
36O MOmMY3900 3odM0B30mL. 8

dogomdobe o mzobdo domopmdals 3G g396-
3oobo o sp339mal dgbobgd s Lbgo.

7 bododmggmml doby
(2017, 19 oggob@pm). Jomme dodobho dogme-
mdobs ©o mzobdo domomoal 3bg39bi0-

bogobmbdEgdmem

obo o omyggmol dgbobgd g3dhm3ol Laddmlb

<https://matsne.gov.ge/ka/document/
view/3789678?publication=0> [dme  Hgomdo:
22.02.2022]

8 bodJodmggmm, 30gdhob Jommo ®dgobodogaos
(2018,18b9d1H9309é0). @ 371396500l 3H 907w,
309600l 3mbggbios Jommes dododm wabzbhoado-

dm6336300,

60800[} 838@0 (B(")&)aﬂl) 0(5\)8(*)(353(4)0[5 80[)0{)32),
dm6336300b 03063@0003(4"’ (*)jao ©o %mgo-
©o Ghgzmdgboogngde, <https:/georgia.unwomen.
org/sites/default/files/Field%200ffice%20Georgia/
Attachments/Publications/2018/convention%20

on%20elimination%200f%20violence.pdf> [dcmr¢nem

396agmo  mOboLBMGMdOL  JgLobyo
98360m303306H0L gobobmgodogmo 2006/54/EC
©0Mm9ghoz0L 39-6 3x6gHoLO O 89-2 FgbmobL
09-2 39690HobL 0 93939694bHoL MmObobdv LYg-
LoOL 60360 393060 Mod0 @O LYJLIYOMIYMO
393066 ™700 LPgLboLb Bod6oL EOLIG0306O(30-
oL BoGMIMOa6L.°

LOYOMOTMEOLM F9gobod3go0L dogc Jo-
9090 3ob3OGOH900 3O6LHZO39dYM O OHOL
0693 0M903mm0 JFPOMM™EO J39Y6900L JoO
300mMBAAdIMMO0T0, FOZOMOMO® J3MH™M30L
0990039 g39yobo (09emand, LOOYGMIbamOo
©O 309MOH®M0069079m0 LOTGRM) LOHYMOE 0DO-
0MgoL 93O ™M30330M0L POMYJH039000 FOO-
300m0obLB0bYdMm LaJLYOMYGOHO Fg30B6HMYOOL
930603000, J3946900L BOBOML (03LAHMOV,
LENM3039M0 O T39EIMN) dMWBbOTbIYMO Fo-
B3O HYO0EOD V3MMIgdYmo g3z, LOMHY3900
“00B60@ 0LOLOZL” VBOLMOB, OHNOL J39Y69d0
(LOTOHOBEgMO, PO IMO, BOHDMOBEdO,
9L3ObgMO O LENM3039M0), MHMIMILLO3
L9gLIOMYE0 FY306HMYO0L 3OHIOOHO OO0
00MMYoYMmo  0g3m Lohyzdo “OMoLOLYM®39-
@m0.”1%  309bgO30®  OMHOYOHMZ30MH™M3060
(3690000, Y9603369MM™M3069LOY, OMI OMB0T-
bymo Jagmooo 9Jd3938®go0mgomMEIL Lobyen-
360xzmL 3gMBHGMMU.

o3 J99bgdd 03 Jogmgoolb FgxroLYoL
@0 30LmM30L FoM3O0MOLBNbYdIM 3oLPboL-
03900Mmmo0L  BMABL, 93 ™m30L JoHOMOO
739469000  306MBIYOMMOd  0MZOMOLBO-
690L LagLIYOMYGHO Fg306HMYo0L ZobIdLbM-
®E09madmoL 3030Mm LOTMJomogm bLOJ-
0oL Bo®3MygooL OBYgooLby O Jgbododobo
3™33906LOE0OL FMMbM3bOL, ™IYIEd 0LH®M
939469030, GMIMOHOEOd FOZOMOMO®  OY-

Paomdo: 25.02.2022]

9 Lobogmbm @odiggmo (2017, 3 doobo). Ggzmdg-
6(90600 ‘88306‘(4)(")3600') Q)O bgdbnogpn(ﬁo '33306'
é)(")::]bf)()’) 808("){)00'39’:’)0 l)d::]l)ﬂl) 608600’) (90[)6'
“0dobogool oggbol dgbobgd, <https:/www.
ombudsman.ge/res/docs/2019111312451520835.pdf>
[dmmo hgomds: 10.02.2022]

10 Publications office of the European Union (2013, 15
November). European Commission, Harassment relat-
ed to Sex and Sexual Harasment law in 33 European
Countries, §13-14, <https://op.europa.eu/en/publica-

tion-detail/-/publication/e06dcc86-b7bf-459¢-8241-
47502ef379c4> [dmrenem Hgomds: 22.02.2022]
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maomgmo, doemdo @O Lbgo, LYJLIYOMYGOO
393066Hm900L dLYdYgo TJ9dmbzg3900 @OL-
50000 0@30boLbhH®OE0gmo Babom, bmmm
89oMgoom 3dndg dgdmbzgzndo — bLobbemol
LOJOBOMOL BgLboom.™

2. bJJLIIMIMO 333060 MIABOL
LIV IOMNO30 B3u63IMMIdY

LOJOOM3IMML 3OBMBIYIMMO0m, M-
0903 mObb3g®odnd  LOYOMOTMGMOLM
LHOBOOHYOMOB, 30MOL OGLAdY OML

OOLOMYDHYOO JBP OO, HMIMOL J9dMYE-
303 ©0383909mm00. LYJLYOMPGO 93060 M-
900 BOMIMO®3IbL 30MH0L JB9xdg0d0 Ybyd
ho®93oL, 3oL B03oGm OGOHOLOLYMZgMO ©O
bdo® Jgdmbzgzodo TydoEbdymaygmo Jog-
©900L gOBLbM®(30YMadOL, BOE MObOZL dEO-
30060L MoG®LYdOL. LYJLIYOMPGO Fg306mH M-
00 gb OHOL 306HOL F0TOOMm VGHOLOLYMZgMO
L9gLIYOMPGHO boLodMOL JEa3d, GMIgEOQ
00060@ 0LOLOZL ©b/o 06393L 3oL WOMLY-
00L Jgmobgolb o gaboL doLbmzoL EOTOT0-
6909w, 3HGIYM, EOTOTF0MYdIM™, Mo®LHdOL
890mobggm ob JgycEHoEbaymxygm 3oMgambu.

2.1. badbyomyMo
dog30b6Mmaoob
bodobogmgdMongo
aubdothgdo Jomoygmo
3ubmbdgdemmodob dobgogzgom

LJLYOMPYEOO T9306MHMadd HOYMO LOTO-
OOMmMYoMHoz30 LOZOMbNY, GMIgmoE ™MO30L
®o330 AM0odMYdL Mmam®dE LYO0gIHIco,
oLy ™d09dHIM0 3HoHIM0Y3xd0L dOLYOM-
00L. oL Jgodmgde ZoObbMGE0gMEIL, GO M-
3063 LODMEOOMIdB030 MOZTgYMHOL VEA0-
mnddo, 0LY39 Y390 L3O — OO LOFOOIM O
0o LOBMBOOM®IYdB030 MOZ3TgYycaL Logdm39-

11 Publications office of the European Union (2013,
15 November). European Commission, Harassment
related to Sex and Sexual Harasment law in 33 Eu-
ropean Countries, §19, <https:/op.europa.eu/en/

publication-detail/-/publication/e06dcc86-b7bf-459¢-
8241-47502e£379¢4> [dergmm fgomdo: 22.02.2022]

9030, 800 dMGOL IOMIOMO JOHOMOgOHOMOOL
9gmbg 30M90L FMGNL.

JoOmymao 30bmbIadgm3d LYJLYOMY-
®0 J93060mad0L BOJHIOdg ®Jogz0cm9d0L
03060LHGOFOPMO LOJOOIMMYdGD030 3gJo-
60830 00HH00. LOJOOMZIEM ML dET06OLHGO-
30  LOBOOMOMEOOMZIZOMO  3MEIJLOL
MmObobIdE, LYJLIYOMYMO Tg306MHM™MYod gL
0GM0L LOBMBOOMYOMH0Z VOO0 30MHOL
00006 0GOOLOLYOZgmO LYJLIYOMIYDO bo-
LOOMOL J3930, dMIgmoE 30dH6OE 0LObO3L
06/ 06393L doLo MoGMLYdOL Jgmobgzolb O
Jobob doLmM3z0L EOBOT0BYOgM, FHGIYMM, ©O-
3003306909, MoMHLYdOL Fgdmmobzgem o6 3g-
36OO3EbaYMBIM goMgdmb.

39L00000LOE, LOZOGVIOM™m  LY]dLIYOM Y-
0 d930660m900L d98mbzg30L FgxroLYdOLOL
M09©Yb03g 3oMYIMYooL 9di3930 YIMOOMY-
00, HMIMYd0(3 AIMOMbM396 JBROH™M BOOHOIME
dLFIMMOOL, MYFEO FOOEO  VMBTLBYMO
30MgdmadgdaLY, 893066MHm900L @WOIJHY0dY
aLEIMMO0LOL Lododmo dbY3g 00 LMEoo-
mIgcHo 3mbhadLhoL gom3oMoLBNLbYdY, M-
39em3o bgdd 93066900 ©O LEM®YE o3
LOGOOMIYOHO 3MbHYJLHOLO30 FgLOdOTNLO
©OOM30MIYOYIMY0d  0dm930  LOTPOMYdOU,
6OMm3 Md09gdhHeco JgBoLEIL, MOIYLOE
3mbogmhymo dmboo LadLmgOMIMHo J3930L
0mdao 3Lbbgg®m3mab d0gH."?

LogombolL LEYMYO@BOMOE TgbBozemaobL
30%60m, 0y(30MmYogmMNd gobgzobommo GOm-
3mMm3 LYJLYOMYGO FY30B8MHMYd0L BWME®3IY-
00, oLy LYdLIYOMI®O Tg3066HMadolL Tgdo-
©a96Mmmd0L MoMmMYIMO 9em9gdnbho.

2.1.1. bggdbyomyMo
dg3066Hmadob bydogdho

O Mo0gJhmo
LOJOOM3gM™ML VLZ-0L™ 166'-9 Tgbmom
30m30mmoLB0BgOYIMO  LOTOO MO OOOM3Y-

300 03LGYMYOgE0 J0dMYdO 0YML BgO0LAO-

12 Supreme court of the Unated States, Josef Oncale, Peti-
tiones v. Sundownet offshore service. N96-568, 1998.
13 bododmggmmlb  owdobobidogonen  Lodobdmo-

mEoheggzoms  3owgdbo, [dome Hgomds:
30.12.2021.
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960 JgBoEboo Bodo3gho 3060, HMIGMOG
LOFOOMOMEONOM3930L HOYBOL IMIY6H0-
LOM30L MYg3LAgHo BemabL dLOZL OGOL Tom-
B9gmo. 030LMOL, dMLOBOTBOZ00, GMI 3o-
LPYbOLAZYOMMOd OO  EOY30LMdd 30O,
OHMIGMOE LOLZ-O 06 VET0BOLAH®OFOYIO LO-
30OMOMEOMH™M393900L0M30L dEINbOLHEO-
3030 30LYLoLAgdMMdOL O3Ea90b0 Lb3o
bm®IOHOIIo 0gHadom ZoMm3OMabLB0bYOY-
0 3MYJagadd HooObO 0IYE0MYdgmo dm-
396M0900L o6 P30IM9LO  OYEOENHOMMOOL
9am3omamMo0d0.

LJLYOMYMO F93066mHMod0L VALGYMYdY-
a0 LYG0gIHO (LOFOOMOMEOINM3G30) ©O
™0099H0 (0®9LOH0) Fg0dMgdd aymL 6gdabL-
90960 3060 gobydhgzmo ®oLOLY, 30600
R9cmoLY, 960LY, LgLoLY, LadLIYOMIYMHO MEO-
960OE00LY, 3obEIMOLY, 39bLIMIMO 0©Y-
Bh™mdoLY, dLOZOLY, Ggmmogoolo, dmmoho-
3360 06 LL3O FgbgIYmgdaLY, J9dMIOIYMO
39LOdMgOMMBOLY, FMJOMOJIMO0LY, g m-
369M0, 9mb03xMo 06 LOEoOMIYOHO 3YM360-
mgd0LY, BOGIMAMd0LY, JMbgoMH030 06 Bm-
0906030 3aM3OMHIMI0LY, LoEbMm3z®mydgmo
0a0mOoLY o6 EOLE®030bOE00L 893(339¢M0
Lb3O 60TBOLD.

0mLOBNTBOZ00, HMI LYJLYOMYEOHO 89306-
H™M900L BOIHo Jgodmado gobbmME09mMOIL
OHmam®dE 9ghmo bggbob oy LYJLIYOMIYMO
mM09bhoEooLb dgmby 3odmo FmMal, dLH39
306Lb3o3907m0 LJgLOL, LYdLIYOMIYMHO MEO-
95(ho300L ™Y 396HGMIMO 0EYbHMO0L TJm-
69 3060 FJME®OL (308. JOoemdd 390306HM3ML
Joamo, mabdmMLYEMBS Jgo306HMIML MgLOM-
LYo, HGOBLEGOMO Jomo Jgo306HM3mML
HEOBLEGbYOTd JomTd O 0.d.). OG0
d9bgoymado, H™MI LaggLyoMmyYGOHo 893060 Mm-
900 BbOMME Jomolb d0dohHom IJgodmgdd
30bbm®309mEL, 01bY3g OMIMOE FYboEY-
Yoo 030LMOL OZO3TMgoom, H™MI LYgLY-
oMM Jgz066Hmado dbmenm@ gobLba3os3g-
090 Lggbob dgmbg 306MgoL, 3og. JomLO O
0030303L IMmGHOL godmgdd FMbEYL.

000LMVB, 03 Jgdmbzgz0do my 3oMHab Jay-
©900 390(303L OBOTOYMOL (308. LYJLYOM Y-
0 dOmMOMOnl) 603690L, J3godoL Jgazo-
LYoO dMmbEgdd LOLbEMALLOTOGOMMgdGH030

B9Lom. Jodmymo bobboL LOdOGOHEOL 3Mm-
®©99L0L MOBOLAOE 30LYbOLAZYIOENMOOL dLO-

300 3obLOBM3GIMOO 14 Bomo.

2.1.2. baggbyomyo
dg3066Hmadob bydogdbhnto
aufhgdmgdgdo

LOJOOM3gMML  VETNbALHGOGFOYM  Lo-
0O MNOMEOMOM3930m0 3MmgdLoLb d9-11 3y-
bemob ®ObOLBVE, ©INLOLHGOEOYMO LO-
00OHMOMEOOMM3930 30b6dHGMOL HOYBomMOE
hoomzgmado, my doL hodEHbL T936907m0
3dmbo mogobo dmgdggdoob ob YamJog-
@MO0L FOOOMLOBNbOOMBIYa™ boboomo,
0m30mM0oLB0BYdEO ToL 0369 F9H390L O
LIOO 0LO6O (30GHEO30M0 ZobdOOL3d) 6
3936903 o® 3339000 30m (0GO30HO30M0
306DMob30). 08039 3MYgLoL 3g-12 Igbemab
MObobdd® 30, OEINBOLAHGOEOYMO  LOJO-
HOOMEOOMHM3930  3OIBROHMLOMHGOMMOIOM
HhOOBOoMOE HOOMZMgdd, MY doLo HOBEHBO
0m30mMabB0bYdEO MmMO30LO BMJdgEodalL ©b
10mgagmonl 30369 39093900L @OOEMINL
39LOdMgOMMBOL, TOgMOd  30MOIYOMODO
000 MOZ000b O(30MadOL (M30009M369-
00) 06 06 0mM30mMOLBNBYOEO dLYMO FYI39-
00L EOEAaMANL JgLOdmgdMMOLL, MYPIEO gL
89093900 36O dogm30maLBNbgd0bd (©o-
0930 MOD).

LoJLYOMYMO  Jg306MMadoLoM3OL  EoO-
doboLodmMydgm  LYO0YIHIH  OMYOMYdY-
oL BOGMHIMOEaqbL: LYgLIYOMYDO boLoomaL
943930 d@®9LOHOLMZOL YOO aymL dGVLO-
LIYIOH39gMO, 0L 30D6OE YOO 0LOLbO3IL b/
@O 06393090 306MH0L MoMLYdOL Tgemobaob.
»,0930660m900L LOJ30L gobboemzoLoL, dLY39
hBadd 930306 MgdmmoL gobdMobgol Lo-
3ombo. 0mLOBNTBOZ300, HMI FJg30B6HMYOOL
943930 06 LOZOOMYOL VEOT0060L MOMLYdOL
390mobogo o6 ©oddd0bgdgmo, dHGmyMmoO,
©0303(306H909M0 06 JgycoEbdymxyama go-
9amL J9goboL gobvHGOb30L OOHLYdMOOL O-
@oLHYOGOOL.

14 obmdoadyg, d., (2015). Lgdbyoemydo dgzohemgds
— Joemome yhobobo ©obzdodobogos, gzmagzol
0bgo®0do, mdomoabo, Jomms gmboo badobmgg-
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,099LPOMYGH Fg308HMGOOL OGO LM Y-
00 9m®030, LYJLIYOMYGHO boboomob J3gazo
®O30LMO30@ Fg0dmgdd JguPoEbdymmagmo
04mb  LOZOG®VIYO® BLLb3gO3MmoLbmM30L, Tg-
3030600 madmoL  gobdMobzob doybgoz30@.
LOZBOPMOLOY, O™ JdggooL 3JmbogL ©abL-
3603006033090 3o3M9bo, MOAH6O®OE, YI-
GOOMY00 YOO o30b30MOYL OGO FOBHEOOb-
3099, 0M039® J8gYd0L 8909adg. "

0060g0®, LYdLYOMIYMHO Fg308MHMgdd LY-
0099ddato dbMog o FMmombmaL gobdHGODb-
300 09E0MgOMOE dOOLYOMOOL, 0L godmgdd
306bm®m309mMOaL Hmam®dE gobdemob, 0bLY
30y mbomadmmdom.  389903066HM9omMOL
6900, 00 d90mb393030, JogadoL 330M0QR0-
303000 0 3obLOHMZMO3L.

2.1.2. 1. bggdbyocmytro boboooob

JBa3z0 vtgbomoborzob ybwo oymb

otobobyfzgemo

0PBEOMaogm0o, MM LYJLIYOMIMHO boLo-
OdmoL g3930 dO@MaLOBHOLMZOL 0ymL OEOLO-
LY®39mM0. ™Y LagLIYOMIYGH0 boLodMOL J3930
O@MaLOMHOLMZ0L LOLY®ZgMO, BMLOBMBO OB/
@O 30LOMYd0Y, LYJLIYOMIYMHO Tg30BHMYOOL
RBOGHOL OOLYOMB FOIMOMO(3LY0O.

LagLIOMYGO  Fg306mHMad0L  EOLOWOAY-
6o J(3930L OGMOLOLYOZGENMOOL OOIBY39-
ho 9603309cmmod 9604900, MmMP3IEO, gL oM
33mobbAMOL  g3g9oaL  ,009MaO0MMOLL.*
0603369mm30600, bodo gogbaoL gogmadoL
OMHOLOLY®ZgENMOOL 30693M9HOOMAOLYS.
dLb3za®3mo JgLOdIMO HMOBLIGOMEOIL 3Mb-
36003 J3930L ©O OJHOIM OO dMbOBOY-
®mOAL, 307bgEO30® 030LY, MM3 JgLOdeMMmO
d0Lbm30L  Jogaod JPLOOVIM3BM @O Tgyto-
3b3Ym@BIMO 0ymL."® 03 EOHML dobo EYIoMO
06 JOmMJagomdY, 06 Y6 gobmaL LygLbgomy-
0 393066 M900L 3odmMIM0EbO30 oMdmYdo.

modo, 33. 9.
15 Ontario Human Rights Commission 2013. Policy on

preventing sexual and gender-based harassment, Bur-
den of Proof, Evidentary Issues, <https://www.ohrc.on.
ca/en/policy-preventing-sexual-and-gender-based-ha-
rassment-0> [Last Seen:10.02.2022]

16 UN 2010. What is Sexual Harassment? P. 1, <https://

www.un.org/womenwatch/osagi/pdf/whatissh.pdf>
[dmmm haomdo: 10.02.2022]

393066 m900L @oOghoL  EOEYo0LOL,
9360O™m3yemo  LoLOIOOOXM™M  byeMAdm3069-
mmmoL dmdbommo mdogdhaco o LYSdogIHY-
®0 d0amaom, OMIgoE J30Mm39maL ym-
30m0bO 069G aLEYOO BLb3M3MOL vmgdom,
000L EOLOWEN6OE, VMO 3JMBEO MY OMO
3930660 m900L. MIIEY, 030LMOB, Jgbodmmdyg-
mM0o, 393066HM900 @Oa06@aL bbggM3maL
0mdanL 309bgogz00@.""

39330Lgod 0d0LY LYJLYOMIG O bOLOOMOL
943930 LOLYMHZgIOO MY 0MY, YOO dMbEIL
3Lb3gM3mMOL/LOZOMOIYOM dLbggM3MOLY O
0anmdg dymxyo Lbgo 30MmyooL doghH Tm-
Bm@adymo  06@Mm®3dE00L  Lowydagmdy.
mPYAEO MO39m0 0oL dO®gLOHOL OMgdo.
030LMOG, PYOEO VMOBOTOEML, GMI 06 dMOL
0yBomgogmmo  dbbgg®Mm3mado  LOMY309GHOE
3udmbohmL LagLgomyGo boboomob JEo30L
0MOLOLYDZIM MO, TOYMYOMMOL. bI0GOE
3090m9dMmMd 30L0 EOIMINIOYMJOOOBO(3
HhOBL — OG 30LYLMOL 3MTYbHOGHYOL, P93 0-
3900, EOMMOL ZobgMoEML LOZOG®OIYOM™
390030600 mad9mL O 0.d. LOgOGOYM LYT-
LIYOMYGOHO J9306GHMHd0L FgombggzoL Jgbo-
bgd ALEYE®BOLOL ,Logodmo dbY3g 03 LM-
30oMyMo  3MmbHdLHOL FOMZOMMOLBNDHHOY,
HMIGEMI0E bgoo J3930 ©O LEMGgE 03 LMm-
300eyGm0 3MbHgJLAHOLOT0 FJLOOOAOLO EO-
3mMm300907Mmgdd 0dmg3o LOTYomYooL, HMI
®0099dHIMOO 39RBOLEJL, HVOFYbOE® FMbO3-
6HYMOE 3mbEo LagLYOMIYGO J3930L OMJTd
0Lbbgg®3mob Bog™.“18

LOJOOM39MML LObOMbMm (3390 30-
0hby3L, ™3 ,LOJddg9d0L gobbomzoboL Fo-
dmynbgdymo J6o 0g469L Jomob dog® am-
6ogMymo o0mJgaoLb LobOGMHo (reasonable
woman standard), ®m3gmoE 3bg39m™mo0d0
0m9dL LagLYOMIYGOH0 Fg306MHM™MYo0L BOJHOL

17 European Union Agency for Fundamental Rights
and Council of Europe 2018. Handbook of Europe-
an Non-Discrimination Law, 2018 edition, Luxem-
bourg: Publications Office of the European Union, 64,
<https://fra.europa.eu/sites/default/files/fra uploads/
fra-2018-handbook-non-discrimination-law-2018
en.pdf> [dom fgomdo: 22.02.22022]

18 Supreme Court of the United States, Josef Oncale, Pe-
titioner v. Sundowner Offshore Services, Incorporater,
etal., No. 96-568, 1998, I1.
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MOMO0HY JOMoLO O 303O3OE0L dobLba3d3g-
09 0MmgdandL. 0MB0T6YMO LHOBLOGOHO, LYg-
LYOMIYGH0 F93066MHMYd0L BOJHL gobobomogL
Joamob 396HL39IH030EV0 O BOGOIMOAIOoL
3969Gmymo LYBLOMOYEM BoEIMAOL*.™°

0mbLOB60TBOZ00, M3 ,08 F93Mbz93030(3
30, Oy 3060 IMBOBoMmgmMoL doLM30L OMo-
LOLYOZM™ JdgEYovd0n, TOZOMOMOD, 0MI-
oL LYgLIYOMIYG bPIGMBOL, gL oG 6036O3L
@O 06 3m03o3L doLo FbMoEOL J3930L 300-
9O MOOL/MOBLAMOOL.“ 30OIBY39H00
oL, ®®M3 3oMHobomzoL, d0L3gb dododmIYEmo
LYFLIOM YOO J(3930 Y™ dGOLOLYNHZHMO O
06O 0L, ®™MI LYgLYOMIY® J(393030 dMbOBO-
mgmooL  6900YymMBPMMMONM  OMOBLI®O. !
»009 0Lbza®3Mmo 06 V30MOL, H™MI dobmzalL
93930 0MOLOLYOZIMNY, gL OB odMGHOEbO-
3L Jgd0306mHMmdgema 3oMolb 3oLYboLOgYo-
mmOoL, 300000006 agmbogzmHymMmdoL @WOMa-
9030, J9803066MH:M9d9mL 16O LEMOOMEY,
OM3  3Wb3Mabhgmo  LYJLYOMPGO  boLoo-
0oL J(3930 307mg09mo 0g690mM@ 3Lb3gM-
3emobomzoL.... LYJLIYOEIGo Jg306MHMydaL
LOJ3990do OGOVAbMMMEO  VOOLOLYOZHMM-
00L Logombo EaYdY, OGO3YE 3608369(MMOO
9608900 J99®900L 0HOLOLYOZIEMMOOL FOb-
§3M9HOMO0LY(3. %2

0MHoLOLYBZIMMOOL  EOEAEY6O  bEYdO
9303009969609 POYHLOMO0M, MY YI-
MOOMYOd Yoo odobgommal, Hm™mA3 ,LygLy-
oMY Jg306Mmmadol AbbgzgMm3mmo OGO oMb
30MEYoYO, OHMI VdDH3oEmL 3JoL TJogd

03M9LOYMOE® ZOAMbODHYMO B0bOOMIHFM-
00, 06 0L, OHMB VTZOMOE odmboho JogIo0L

19 bobogmbm  ©odgggemo (2018, 1 odpmdogdo).
©93039boios Lydbyomy®o dgz0hdmgdom go-
dobogmmo bgbob bodboom alzéhodobogool wo-
©39b0b momdedy, ag. 4, <https://www.ombudsman.

gelres/docs/2019110716515195006.pdf>  [dergme
Paomds: 22.02.2022]

20 Harrison v. Nixon Safety Consulting and others (No.
3),2008 BCHRT 462 (CanLlII)

21 The U.S. Supreme Court, Meritor Savings Bank v. Vin-
son, 477 U.S. 57 1986

22 Ontario Human Rights Commission 2013. Policy on
preventing sexual and gender-based harassment, Bur-
den of Proof, Evidentary Issues, <https://www.ohrc.on.

ca/en/policy-preventing-sexual-and-gender-based-ha-
rassment-0> [dmm Hgomdo: 10.02.2022]

0MHOLOLY®Z9MMOL. LOZTOHOLOO BLbgg?3m-
00 3030000mL, GM3 3MB3Mgbhamo LbagLYo-
My 30600GOLOL 3MBHbHOGYd0 Ob JogIdO
0MHoLOLY®ZgMO 0yYm, 06 Fgdoz306MHMYOYML
3mbogzmHymmdal godMamgoedo Yoo LEME-
b, H™M3 0L F07MYdIM0 09690MEO.“%
0GOLOLYDZHMM™OOL 309Mm3boH39mMO®
000hB6930: ,3080MOMOE, 7gLho, LOboL go-
0m39MHYy39mdo, Lbggmalb gbo ob/o Lblo
006036900, MHmMAgmoiE LOZFOGOLOE® YOO
hoomzommL  J3930L  dMOLOLYOZGENMAOLO
©O JOOYMBOLOMZOL." YmMZgE 3MbIOIHI
390mbz93030 006030 YOMIYGOO JoO 3J9-
BOLEIL OHOLOLYGZgEMMOOL gENy3gbHo.

2.1.2.2. bggbyoemyto boboooob

a3 doBbow ybrv obobogmwgl

ub/o 06393009L 3o6&0b

motbgoob dgemobzol

L9gLIYOMYGOHO FY30B6HMYO0L ©MBOTBYMO
3O0hgmoydob  oMLYdMOOLMZOL, J39IYOO
1600 39x30LEAIL LYS0YIDHI® 0 O MO0gIHYG0
bhaLHOL dodMY9x6900L d9d39mdom. ,LaJLYO-
my®o Jg306HmagdoLomzoL LYd0gIHIGOMd0-
LO O MO09YTDIOMOL HaLHL, G MIgeNIo
0YS09dHIO™OOL 3MB3MBIbHO dOGOL J930306-
HMaoemolb EOIM30adYmmgdde dobo giEoz0L
000Mm9dMMOLMOD EVIV3T0Mgd0m, bMmENM
™M0099dha®mdoL 3MA3Mbgbho 30 YuMomy-
0oL 03Ob3z0mMYOL, MY BMaM® 04690MEO M-
63M9HIMO J3930 300IOYMO, 3MboZOHYT™-
o0L @oMamyddo, 39LOAY 306H0L 309E. %

LJLYOMYMO 9306 Madd Jgodmgdd go-
BbM®E0gMOAL, “MZMGOE gobdMob, ob go-

23 Human Rights Commission, Willis v. Blencoe, 2001
BCHRT 12 (CanLIl), §58; Potapczyk v. MacBain,
1984 CanLII 11 (CHRT), §45.

24 Lobogmbm odggmo (2021,24 00bg06k0). 3Goddo-
390 bobyeddogebywe bygbyomyde dggefh-
Gmgool dgbobgd, 2020 Hgemo, gg. 20, <https:/
www.ombudsman.ge/geo/sakhelmdzghvaneloebi-da-

kvlevebi/praktikuli-sakhelmdzghvanelo-seksualuri-
shevitsroebis-shesakheb> [doeme Paomdo:

22.02.2022]

25 Ontario Human Rights Commission 2013. Policy on
preventing sexual and gender-based harassment, Bur-
den of Proof, Evidentary Issues, <https://www.ohrc.on.

ca/en/policy-preventing-sexual-and-gender-based-ha-
rassment-0> [dmo Hzomdo: 10.02.2022]
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JaOHmObomadmmoom, 3gOHdmE: JgLodmmo
89003066Hm909em0  30B60@ 0LOLOZAL V-
®9LOHOL WO®LAHdOL TgOb30L 0B FgLOdMmMO
89003066hm90gmo  d®aboHoL  MoMLYdOL
39mobzoL LEYOMME O 0LOLO3MIL J0d6VE,
mYo3o, dOO®aboHTo F930306HMadMaL Ji39-
300 303m0630mL MoMLASGOL TgeMObgo. MGO-
39 390mb3z930d0 Lobydg 096900 LJLIOMIYMO
393060 m9do.

dmaoo LYJLIYOMYGHO J9306MHMIdd Jo-
OyOoxyom 3og3mabob obgbL 3LblgM3MbY,
aLbgg®m3mL YHhbEYod Jodo 08 danmaL do-
domhm, LOEOE LYJLIYOMYGMo Tg30BMHMYoOL
dLbgg®m3mo gobo, doLO WOOLYOGS Fgmoby-
MO0 O 03 OHML Y39emObOMO® FROMMOL
06 3mbzaL LETOOMOMEOOMZ930L FOBLM-
®309mad0L  0Ea0MOL, BOJHMIGMIO® 03-
3emobL 3bmz®madaL ByLL.

M06OHLYOOL JTBIHO0L dOLMMYIYHYGO 07bY-
00006 30AMIOBOMY, OYT3909tm0d 0oL
00006  gobbmzogmadgmo  baJLYOMYEOO
boLoomOL g(3939, HMIgMOE O3 P3ObOLZBY-
moLMZOL OGOOLOLYOZ9MNV, JgOLEOIL, M-
3MMO3 3093900 MY, ,3M33M0396¢H0L* Mmgdo
0b Lbgo g8mb3g30mMdO.

2.1.2.8. bggdbyocmytno boboooob
JBa30 vtgbomoborgolb ybwo
J860gb oudodnbydgem, dmtrnom,
©oudoudofgdgem, dgntoizbdymozgem
0b motbgoolb dgdemobzgem gofgdmb
JoOMYmo  3obmbaadmmde  LYJLYO-
mgco d930660m900L Jdgmadol MHodyb0dy
OemMHa®bohoymo 39930L OamMAnL 3g-
LOIMGOENMOOL 0M3OMOLBNBYOL, 3o dME:
J09®9008 dSO®aLOMHL YOO TYYJIbOL EOTO-
3069090, 3HGIm0, ©O3O330MYdgMm0, 39-
31603b3YOBIE0  Ob/@O MoMmLYdOL TJgomo-
bo30 3oMaam. BWOJHMIG030@ 03 JogadaL
30bbm®(309emMyo0L F9aao® dLblzgm3L oM
0930L LY®30MO 08 VEZOMBY 03YMBJOMEAIL,
LOEOE 3oL FoddO ™ LaJLIYOMYEGHO boLoomOL
J090900 3OBLMG(309MEO.
©0303069d9m0 0g69d0 0Lgmo FoMHgom,
LOEOE dLbgg®M3mML  goyhbEagdd YymRbOL
d0do. 303.: L33aMo, 30630, LOOE J9d0306-
6OMmYogmmo 09ym®yYoo, dbbgzg®m3mmL JHhbYoo

d0do, O&™M3 3oL 30TOO O gogcmdgmado LYJ-
LIYOEPYEHO boLOOMOL 3939, VL3, 093L d0do,
6OMm3 90dmgdd dogado Lbgo JBGH™ 3dody
RMOIONT0, OZOMOMOE®  goP3oHhoy©mHadodo
3000dDOOHOML. 30dob godm ob HM3zgdL 893-
®™bgz930L dEAOML O FEOMMOL Jgbgdo oM
39mboaL doLMOD.

AHGYmMOo goModm, LOEOE LYJLIYOM Y-
6o 3930660m900L ®@oghoL dodm dLbbzgm-
3emoL 3000 (YOO OM0Ob gobBymdom-
60 go®MIgdMAYM®b0. 308.: J90LBGY 306H9d0
9oL  OEOBOTOYMYO9D6 (LODHY309GEHOE OB/
06O 0MOLOMHY309MHOE) 0oL B03oMm FObbm-
®E30gmadgm  bagdLYOmIYGH  Fg306MHMYdOT0
bbgoEoOLbgy 30BYBOL ZO3M, FOTMMI30996
mbLODLGYOOL, G™MI LEMGgE dbbggd3maoL
,003MM3ME0MY09mm0“, ,300mMm363930" ho3dy-
MMOd gobo 30L 3030OHM ©3330M0 Jogy-
00L gobbm®mEogmgdol Lomydzgmo. dLH®M
3uMydmdo dbbgzgM3mao MO3L 39M 3MIbMdL
OOB3IMO®, 930600 07 Ym®bo, 30ohboo, HMI
0d 9ymaxzo 306900 JOOYOBOMO® 9M0O6 0L
3000 3obBymdamn0900 @O 3oL OEOBOTO-
30696 dm3bo®30, JgLododoLboE, dLblgm-
3L 06 PO O 08 FoMdmIn ymxybo.

©0000306MH909M0, J9ePobdymmgema ob
Mmo6mLYOOL Tgdmobgzgmo 0gbgodo goMmodm,
LOEOE BLL3YM3MO MO3L 0aMHIBMOL VIEO-
6909mMO, J99MHoEbym@BOMmMOE, MoGOLYOO-
39mmobymo@. goMmygdm, LOEOE dbbzgM3mo
®mO3L OIE0MdYmOE 3OHJIbMOL dmAbEo-
6oL godm, dobmzob o EOMHY6GO 06393L
©O3(300900L O dMBNTBYMOEOL ZOAMIEO-
BoMg Hobz3zoL oObEOL. V33306 gothgdmado
dLbgg®™3mo 396 Hhg®YOL, gL O3ZO330M90Y-
mM0o 3oL 3obEYdMOB, dbbgzagM3ma 300R6Y-
30, O™ Jogado, HMIgMoE 0L 303G o-
BbMG 09O, MobogL 3oL MoMLYdOL, 3oL
3060™Mm306900L O Y39MObO0GOE® FLOMMOL
3069M0ML 03 oMHIAML.

30O ®MOMOO J39m9o0L 39300a396emmMdod0
0MB0IBYMO 39093900 OSMHIMBOH039000L LO-
bom 0oL HOFMMZMOO, MPIEO gL OGO Fo-
3mMmoEbogLh Mo3Y6039 J99a0L 390gmo30-
36 06OLYOdMBOL. LYFLYOMIYMHBO 893060 ™MYOO3
dLbgg®M3mL Jgodmagdd TgygdabolL G mamM3
©030d0bgdgmo, oLy dHG I, JggPoiEbdym-
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BIMmO, MadLYOOL Jgomobogn Ob/o V-
03069090 3oMydm. Lobombm V33390
306306 Ho3L, H™MI LYJLyomycdo 393060 MmY-
00 ymggmmaob 06393L 30GmoL Mmao®LYOdOL dg-
mMobgzoLO O EOIFMYOOL. dobLOZYIMHGGo0m,
0 LAJLYOM PO T930B8HMYdO OTMbOHYMOO
0600376 0Ea0My0dg BWOdZYMo dgbgdom.?

0mbLOB60IBOZ00, BMI Yyzgmod Jgdmbggzo-
3o, LagLIYOMYG0 Fg30B8HMGOOL gOBbMM(309-
m9ooL 99300, 3LL3xO3MMO dMIMHBEYdO
0L 3OMYAMB0, LOEOE FOL O® LYOL ymy-
60 O d0L0 30GHZHMOEO FMMbMZB60Mgdd 03
OOML OGHOL 0L, HMI ObYO ML 03 oMYy-
0mL O MO30 P390 03OHIBML.

2.1.3. baggbyomyMo
do3066Mmadob mdngdhntno

aemodgbmgdo

030bOLAHGOF0YM  LOTOIOMOMEOOOMIY-
3000 3madLbom gomzomobBobgoyem LYJ-
LYOMIYG T9306MMadOL go®MEO LPYd0YIDHIM0
9em9396(H900LY, OPEOMYOJIMOO MO dbMEL
™0099dha®o 9mgdgbhado@, 3g®dm@: Lobgdg
360 0ymb LgqgLIOMYGHo boLodMOL J3939,
HMIGMOE  dobbm®E0gmE©o  LODMFOOMYO-
03 0a0mMmOL O 0L F0FOOMIYMO 0Yym 3Mb-
30900 30600L 30806 0.

2.1.8. 1. bubmagommgotongo oaoemo

LOJOOMZINML  VTNBOLAHGOBOYID  LO-
30O MOMEOMM3930m0  3mEgdLbob  166'-9
dgbmom  gomzomoLB0bgoYmMO  LOTOOHMO-
MEOMMZIZO OYEOMIOMO® Yo Fobbm-
O E09mEaL LOBMZOOMYOMH0Z SOZOMOL.

2015 BgmbL HhohoMmadgemo 33mag30 bodL
7L303L, H™MA LYJLIYOMIYMO Fgz06MHMgde do-
GHomOEOE bombom LO3LY LOg®E990d0 bOYg-
00, ,300mzombyem ®aL3MbEYbHMO JYIGO-
30maLMOO OMBOTHO3ZL, BOMAT Y39mmodg bdocmH o
0b0b0o 93066 Myo0L Md0YIHY00 3odbEOOMOL

26 bobogmbm  ©odgggemo (2020, 13
é)Udma{]BQ)OGOO badbnogl’)néﬂ 33306&)(")86()[) (90'
©39b0b dqbobgd, g3.12 <https:/www.ombudsman.

gelres/docs/2020041612511084117.pdf>  [dergme
Pamds: 10.02.2022]

3G agmo).

Jahodo — 44%, HHOBL3MGODHT0 — 33%, 306 3d0
- 8% o 360396HLobhgbH30 — 2%"“.%"

0MO39O®MO LOZObMBIYdIM dJHO O 03-
BMOL LOBMBOOMYOE0Z0 VOZOIMOL Fobdo-
OH9ooL, MmPIEo OOHLYOMOL gobLOBM3GYMO
3M0ohg®0y0900, OHMIMYOo0(3 3bYOZIEMMOST0
3000900 030 MY 03 LOZGOEOL LOdDMIOOMYO-
030 030moLOE3T0 3YMZB60oEMYooL gobLbo-
dm3®oLomz0L.

"LOFOO™M VOO 06 LOZOMEY” 60360-
3L LOBMEgOEOmMadaLomzoL bym3oLOB3EMA
390%0790L, LHGOIYIHYIOIOL ©O BBOOLH-
®YJddIMOL.  LOBMFOOMYIPD030 VOO0
0m0EO3L, 30aMOa 06 FgoMoBOMZMYod dbm-
MmO 30M3900m, 3modgoom, Jyhgdoom @O
bbgo LoghE0m.?8

Logombol JgLBogmmolb Zymboom, 986038-
369mmm30600 LOJOOMZgEML JPHybogLo LoO-
LOTOOMMML FoEOBY39HOMgdOT0 FO39MY-
090 gob3oMmHgod, HMIMOL MOBObIdOO(:
“OMHOM@OadMmalL 9dm, GMIMOL EObobgy
d9LOdmYogmMO 0ym GHMZMGOE EOBOIMOMY-
0gmabomzgoL, dbY3g adoob, dohbgymm 0gbo
LOBDMFOOMYOMN3 OOBOMOE.

0mLOBNIBOZ0O, M3 bdod Tydmbagzo-
do  LOBMAOEOMYOM0Z VIO, LOFIOM™
LOZOEIE JdbmmmE  Jyho dobodoMHgoo.
9OHM-9OHmM0 gob3oMHgooL MOBOLTdE “Jyho-
do 3930660 Mg00 Jomob o6 gommgoolb d0do-
®m Jebm 3030L 06 3039001 30g® bmd0g-
MO0, OHMIMIO03 9093000 0b 3OMMO6
hogcmomb gommob 3oMmo LogmEgd0 obymo
J3930m, GM3JM0E 0OHOL JOMOLOMZOL dMoO-
LOLY®ZMO. 0

27 obmdodyg, d., (2015). Lgdbyoemydo dgzohemgds
— dOQ’:)O’)O 35060(4)0 Q)Ol)d&)OBOBOGOO, 639;"7830l)
0680(4)0.30, O')b()g\“()l)ﬂ, dOQ’:)O')O 03(")6(?0 bodoé)mg{]-
modo, g3. 116.

28 Burgess S., (2016). RESULTS ANNUAL TOWN
MEETING May 2, 4, 9, 11, 16, 18, 23, 25 & June 6,
2016, P. 8, <https://amherstma.gov/DocumentCenter/
View/34714/2016-ATM-Results---UNOFFICIAL?bi-
dld> [dmee hgomds: 10.02.2022]

29 bododhmggemmb 589bsgbo Lobadobmenm (2020, 2
®9096hg0m0). boddmeol 3mbggbizool 34-9 dy-
beol (093b900) Lobodobmemm 3bogdpoge, 33
37, <https://www.supremecourt.ge/files/upload-file/
pdf/adevneba.pdf> [dm e hgomds: 22.02.2022]

30 Bowman G., (1993). Street harassment and the informal
Ghettoization of Women, Harvard Law Review Vol.
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307b9030@ LOBDMBOOMYO0T0 EO3330M-
©909mO  09330M0 dGOLEMGO FOBIOGOHY-
000, LOBMBOMYOMHN30 VOINMO® JPO6O
hoomM3OM™ML aLgMO LOFOGM®M VOO OO
L0339, LOOE 650003096 306OHL ©0g3L ymy-
6oL JBMYOO 06 03 JBMYOoL IM3M39000L
F9LOdmMYOMMBL. MOZOL dbMog, dbgmo LO3-
39 JgLOdMMO 0YML WO, POLIYHYMO 06/
306hH70mMmyYG0.

00 LOBMZOOMYOMH030 LOZOEY, VOO
390dmgoo 0ymL: ggho, 9dm, bhoombo, L339-
0, 30630, 6900030960 EOBmLYdYMGdOL 9dM™
06/@o LbZYL oMy HYOODHMEO0O.

@ObycmHgmo LOdMaOOMYoMogo LO3O®EY,
0300 390dmgod oymb: 3oxg, HgLbHMEO-
60, ®90HM0, LO3OFO™® O LOBMFOOMYOM030
339000 LOBOGTIM O LbZL. 3608369(MM30600
O0M0B0IBML, M3 EObYOIMm  LOBMFOO M-
90603 LO3®EIL aobg3ym3badd 6900LB0Y-
0o LObOL LOBMFOOMYIG 030 HGVBL3MGOHO,
03hmd7LO, 3ghHE ™, LOEAYGYO0L oo HYeo-
HMG®00 O bbgo.

306h70my»0 LODHDMFOOMYdGH030 LOZO3],
OANM0 3900900 0ymbL — bmEoOMIYM o JLg-
mgoo (facebook,; Messenger ©@o 0.3) 0b¢hgm-
690 LO3ME9 ( yahoo.com; gmail.com @O ©.3.),
030LMOL, 38603369(MM30600 FOB6OTOGHMUL,
6OMI oy Jg8030660:Mm9d9madd  LagLIOMIYMO
boLoOomOL FgHYmO06900, 30IM, BMDHM FoO-
adogbo gbhmo 3mb3Mgbhymo 3oMHobmaonb,
3060 J9Hymo0690030, gL 396 HOOMZMYOO
LODMBOOMYIB0Z VOB FOBLMGO M-
0gm LJLYOMYE F9306GMMYdOE.

306(HJomIYGH LODMFOOMYOE030 LO3G(39-
LOOD @EO303d0MHgdo0m Lobombm  ©OI(B339-
Mo obavMHO3L, G™MI: , LOBMFOOMYOEO-
30 03a30mM0bL gobaomhadoboL, 3zahOL 396
0333m0om, LbgzoEOLDLZO LMEOOMIYM Logzd(39-
3o 3odmgzzgmoem LAgLIYOMMY® TJ9306HMHdOL.
@OALEEOIMO0m, OOLYOMOL  FMLODGHdY,
6OMm3 30HHIOmMIMH0 LOZ®EYY00, OMIMIYO03
bgm3oLOB3IEMANO 0B6HYMHBYHOL 39F39MdOm,
oboma Ho3dob bogoHm LagM3go. !

106, No. 3, <https://www.]stor.org/stable/13416567-
origin=crossref> [demm fgomdes: 22.02.2022]

31 bobogmbm odggemo (2021,24 00bg06k0). 3Godo-
390 bobyeddpgebyce bygbyomyde dggeh-

2.1.3.2. bggdbyoemyto

dn3066mgo0b oEgbomo

LJLYOMPYEOO Fg30B6HMYOd bMGE0HIEOY-
00 3Mb3MmgHymmo 306H0L 30006 m, J3gHdoL
160 3403l 3mb3®mgbhagmo d@®agLboho. 03
890mbgn3odo oy LYJLYOMIGO bobodomobL
93939, 3030MOMOE 303033(mgdd o6 39bo-
HOM0900L EYIMBLAHMOMYOO, bG(30YINEOY-
00 LOBMZOOMYOH030 MO3TgYPMHaL dEOIOMOL
@O 0L 06 OMHOL FoddOMIYMO 3Mb3OIHYMO
30600 06 30Mm00L J0dohHm, OMbOTbYMO
J8909060 39M Hoom3MYod LYJLIYOYH 8Y-
3066 m™m900@, dLHMO JagagdoLOM30L 30LY-
boLBZOMMBO YOO OBOLOBMZOH™ML LOLZ-0L
171-9 9gbmom, G®MIgmoE 0m30mMobB0bydL
30LPbOLAgmxOENMBOL LOBMFOOMYOM0Z OOFO-
mM9ddo 03006l MoMHLYOOLO O LOdMAO-
@mM9oM030 HH69MO0L JgydoiEbdymaygmao Jog-
©900L gObbM®(309mMgd0LOM30UL.

L9gLIYOMYOHO  F9g306MHM™MYo0L  dOMYLODHO
390dmgoo 0ymb 3060 gobydMhgzmom bJgLo-
LO, OLOZOLY, LagLIYOMYGHO ME0gBHOE00L, 39-
bIMHIYMO 09bHMI0LY, 9EHM®M306900LY, GHOLO-
LO O LL3O FOLOLOOMYOMYdOLY. dMBNIBIYTO
J090900L OEMgLOHYO0 06 dHNOL FbMMME
300630900 53IBoL BoMIMBOE3IoMYo0,
0033060 gogmadob dgodmmgdd 09739310900~
®mL 6300L3gH0 30M0.

2.1.3.8. bggbyoemytro

boboooab Fi3930
LOJOOMZIMML  VTOBOLAHGOF0IYI  LO-
30MOMOMEOMM3930Mm0  3MmEadLob  166'-9

dybemolb 396033600 MOBOLAOE ,00 FMEIT-
LOL 30H6900LM30L LYJLIYOEIGO boLoomaL
943930 9d00hb6930 LAJLIOMIYMO bobodmoL
@}GOHYOOL MJFo 06/EO 0O M3, dgbacho-
mM0900L H396900 06/ LYJLIOM YO bOLOO-
mobL Lb3od b69d0LANGMO dGOLOMY309M0 BO0BO-
3960 Ji3930.”

LaJLYOMYEOO 93066 Mo dMOL ,69000L-
30960 Jgncmo3bymaxsd, 39603360, bgdtrmdo,

Gmgdol dgbobgd, 2020 Hgemo, g3. 15, <https:/
www.ombudsman.ge/geo/sakhelmdzghvaneloebi-da-

kvlevebi/praktikuli-sakhelmdzghvanelo-seksualuri-
shevitsroebis-shesakheb> [doeme Paomds:

22.02.2022]
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06L0B6YOE0 Vb 3MBYoHOH0 30M0L HoEIYT M-
0099, 3oMoabmdody, dLOZDY, MFObYH dEam-
306MmMO0Hg O 0.3. 0LY39, JoIoMMYGO Ob
000MOM030 OIMINEIYOYIM GO, MMIGELOG
LYJLIOM YO boLoOomMOL Jg9a900 ©gd3L O
0O30060L MOMLYOOL V3606900, OOOLOLY-
390 39mO300900 0b 3mmbmzbo, HmIgm-
LOE OB 9OM30L WOGOIYIO V6 MO FYJodo,
6900030960 YbodLo 3dDgGO 06 FgbHo, O M™IY-
03 LAgLIYOMIPOMOOLMOB dGOL EOIO3T06Y-
09mM0 O 6900L30gMH0 BBOZYIOHO 3MBHOIMHO,
OO0, d9bgdo, IMmxygMgoo, HJaghHo ©b
B0d03xMH0 MO3oLbAV .2 oMLYOdIMO MH9aY-
o300 06 d90303L LAJLIYOMYGO boLoomOL
939300 00MABYGO3 HOFMBOMZOMUL, MO To-
HMYOYMOO P60 JgxroLEgL. dgLOdO30LY,
Yoz 3mbzMIhym 393mbzo3o80 0boogo-
OIYOMYOOE 6O F9RBROLEJL dgd3L my oMo
0a0mo LagdLIYOMYGD0 boLodomOL Ji3g30L.
JOoemmoO 3080 dOMOMMOOLY O MFObT0
doMO@MO0L B0bodM3MY3 93 ™M30L LOdFML
3™Mb6396(300L MOBOLAVE, LYJLYOMIG 0 F93006-
HMYod IMHOZ30mmM0o Mmoo dgodemagdo 0gbgL
30bbm®(309Mgoymo 30m ImGoL: Lohyszo-
96O 06 9MOLOMHY30960E, 06 BOBogycO
9439300. 030LMVL, dMBOT6YMO J3xId9d0
0®aLOHOLMZOL YOO oymL JogPoEbaym-
BIMO O MoObO3IL 0L WOMLYOOL. ¥ bgg-
LYOMIYG T9306MHMYOOE YOO HdOMZOMMUL
oLY39 B0MOMYdYO0 FOMHY3BMBOBY, LLgyEOL
6oBomgodyg, BHgBmmo LgdLyOMYGOHo 3O330-
oL OIYOE®YO0L F0BOOom O Lbgo.**
0MHOLOLY®39MmO LYFLIYOMIYDO boLOOMOL
943930 39LOdEMO OBbMGEF0gMEaL LME30-

32 UN 2000. Committee on the Elimination of Discrim-
ination against Women (CEDAW), General Recom-
mendation No. 19: Violence against women, 1992,
§17, <https://www.un.org/womenwatch/daw/cedaw/
recommendations/recomm.htm#recom19>  [dom¢oem
Pgomdo: 22.02.2022]

33 bododmggmml doby
(2017, 19 oggobpm). Jomme dodobho dogme-
Q)(")e)ﬂl)() Q)O m;lobﬂn dOQ’)O(\O(Y)bOl) 3&)838630-

bogobmbdEgdmem

Ol)() Q)O 0(:;)6330’)0') 80[}0{)36 03(4)(7)3()[) l)()b%(")l)

<https://matsne.gov.ge/ka/document/
view/3789678?publication=0> [dmme  Hgomdo:
22.02.2022].

34 UN 2010. What is Sexual Harassment? P. 1-2, <https://

www.un.org/womenwatch/osagi/pdf/whatissh.pdf>
[dmmo hgomds: 10.02.2022]

dm6336300,

omMy® qdLgmToE, GoLO BOMYMO TOZOMOMO
d90d@mgoo 0gymb LOFOIOME (OMEO 3MIYOEHO-
0o bygmdoLOB3EOMANd 2-d9 dgho 30HOLOM-
300) LagLIOMIYMO boLoomMOL ZMIgEHOGMOL
©oBgMmo, 06 3LaogLo JobooMmHLOL 3Z0EYML
30300360 (bdm3obo Jghymodnbgoob Lobom)
@0 bb3o. yzgmo Jgombzgz30d0o LYJLIOMYEO
boboomaL 393009 B3OMAd MG ©EOINVLdY
390L Y6O 3gMbEYL, GMA gL VOO0 Jgxo-
LEIL LOBMBOOMYOENZ OOFOMNOE.

LJLYOMYEOO boLoomoL RGOdYO0L
0goobo 06/@O 3030OHMZ0T0  0gYmMaLbbdgdo
LohYy309®0 FBOG3om LYFJLIYOMIYMO boLOO-
0L 943930L gobbmME0gMmade, LYJLYOMIGO
3M3906hHoMado 306H0L 0boH™MTnoL 06 Bodo-
3360 30boLodMgOMOL JgLobgd @O Lbgo.*
LadLIOMmYGHO @OOHIYOOL  MJdv/dodobgdo,
3MI96(oMgd0, q@OHOBdYoo 3ocmob LbyymaobL
RM®3IYO0L, 3oM9abmo0L, LagLYOMIYHO ME0-
96(ho300L, 39b6aMymo 0abhmdoL dgbobyd
(Bogomomo: MmO LggLgomIyMOHo T390
30g3L, 60 LY®BYEMM3Z060 3060 gogdaL” o o.
d.). LagdLYOMIYMH 0 boLooMOL BOBOZYIMHO J3930
096900 ®30MaL HO33Mo, 3MEBO 06 HYhgooL
3903930, LIJLYOMIYOO FILHYOOL BO3IMNJOO
bgmom 06 LbgymMOL FMIGHOMOgO0M.* FMRY-
900, bgamaob gooLdo, HJ3gho, 3gdbobhomo-
900L h39b900, 3gbogommogdom Jgbyoo, Lbgo
LObOL LYgLIYOM YOO BOBOIYMO J(3930.

BOJHMIM0go LYJLIOMYGo boboomalL
939300 03mMABYHO30 HOTIMBOMZOMO O® OM-
LYdMBL, GOE LEMGO LOFOOMEMgdMH030 M9-
3IM0M9d00, 300600006 o6H OHLAdMOL 03
940990900L  VAMABYGHO30  HOTMBOMZOMO,
OHM3gmoE 890dmadd 39xnobEaL, GMmaMMH3
L9gLIOMYEO boLOOMOL J(3930.

307b9oO30@ 030LO, HMI LOJOOM3GMM™ML
LObgMABoORMA3 LYJLYOMPG O Fg306HMYO0L
RBOIJHad0 LOZObMBIAdI™m M9aIMOMHYOOL
©0393990960M9, ,J39Y0b0 3O 30093 VO®O
300mB3930L 6060Tg ©aOL, MMIgMmoE IMo-
308L OMLGYMAdOL 39gobodIOL FOPIFMOY-

35 UN 2010. What is Sexual Harassment? P. 2, <https://

www.un.org/womenwatch/osagi/pdf/whatissh.pdf>
[Last Seen:10.02.2022]
36 UN 2010. What is Sexual Harassment? P. 2-3, <https://

www.un.org/womenwatch/osagi/pdf/whatissh.pdf>
[domo hgomds: 10.02.2022]
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LgooLOM30L  JgLododobo MMboLJNgdgdOL
30hoMa00L PBMPY639eMYmBOL.“" LobyMABo-
R®ML O30LG0O 3MBOHOYOHO FOMOIOYI YOO
bgmo JgnbymL MOBOLBEMGOMdOL YBMYOOL
690mM0dgdOL O OMB0TLIYI LOZOMLMOD O-
30830690000 LOBMFOOMId0L (36MO09EYOOL
030MMgdoL.

©Jbda3ba

L9gLIOM YO0 T9306HMYdY OGO dGOL Fbm-
MmO Lb3gEO3MOL 3O MM YT, OL JObYm-
B0 39093900 dMOJ3L Hmam®iE dLbggM-
3emobmM30L, 0Ly LOBMZOOMYdOL EOBOGOHYHO
69360900LM30L. LYgLIOMIYMO Fg306HMYO0L
“3m33M009b6HoE”, “0m(3937MmMMdOQ” O “bm-
00" JgBIm3d 30MHEO306 3OHM3MOE0Y-
MO 603603L ALao3LO JogwadgdoL OB39-
0oL, 3OBOEOL O dobo HMaM®OE F0MYOYMO
939300 B6LOE WWOTYEOG®YOOL. 39bYcY-
mo ©oL3®03060300L VMBOTBYMO BMGIO
30900 06O dbmemmeo dbbgg®m3mmolb JBENg-
090LO O 0bhHMLALL, OGVIgE J3bolL go-
693mL, GM3gmoE 690003090 3oMoLbmMZOL
39000900 0ymL JBWMYooL J93dMIYO30 O
©030%0069d9m0.

LODMBOOMYOIB03Z OOIONYOT0 gObbMG30-
gmadgmo  LagdLOMIMHo F9306GMmadaL oL
99396900, HMIMGO0E JOOMIYM LOZOOML-
390MM bM®30T00 F0MOMYOPMO, LOYMOE
39900003900 LOYGOMOTMGOLME dMOOMYOYLM
LAHOBOOHGOL, FOLMZOL EOIOLOLOOMYOYMO
06033690 M™m3060 9mgdnbhHadoo:

e OMbodbymo gdgmagdd bm®HE0gmOadd
LOFOO™M LOZ®EHT0, LODMBOOMYOM030
®0339Y4m0oL 0Ea0Mmgdd0;

e LYJLYOMYGO 9306 MYxdd TJgodMmado
306bm®m309mM@aL Lb3OOLL3O BMG-
300 (LOMHY309MOE, OGO LOMY309M O,
QOd0ZIMOE);

e LYJLYOMIGO bobodmOL J393d VIEo-

mMAdMOE 3093060 MYdd 3MB3MghHIm

37 domoodgomo, o., (2020). Jomms dododom do-
momdo 21-g boygynbol @gmagbzemddo. bodo-
Gmomo o dbmgmom, 6(1), g3. 75, <https://doi.
org/10.36475/14.1.6>

3060, OMIMoLM30LOE gL J3930 OGOHOL
0MHOLOLYM39gMO O 06393L 00 Y3obo-
0L369mMAOL  EVIFOGMIGOOL, ©OT0DbYOOL,
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ABSTRACT

In 2017, Georgia has ratified the Council of Europe Convention on
Preventing and Combating Violence against Women and Domestic
Violence (Istanbul Convention) and has taken the responsibility to
evaluate the form of gender discrimination such as sexual harassment as
the act of violence against women and to take all appropriate measures to
ensure that any form of unwanted sexual behavior (verbal, non-verbal or
physical) which intended to cause or interferes with a person's dignity and
in particular which to create an intimidating, hostile, degrading or abusive
environment, is subject to an appropriate legal sanction.

Sexual harassment is a widespread phenomenon, often based
on gender stereotypes prevalent in society. This form of gender
discrimination not only violates the rights and interests of the victim but
also creates an environment that can be restrictive and damaging to
any person.

In order to approximate the Convention, the Parliament of Georgia
made a number of legislative changes in 2019, including establishing
administrative liability for sexual harassment conducted in public
places, although by that time Georgian legal space was not familiar
with the definition of the public place, which raises the problems for
assessing the fact. The article tries to resolve the ambiguous issues
related to this subject.
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30 06030070MyYMO0 JgxzoLydol dbgoMH0do
OM0L 3MBd0B0MYOYMOE 3M06(303900L FOIM-
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ddbu3al™0

JoOhomym 0939060macH obhm®oodo 2015
Bomob 12 0360LL BoMgdgmo OMOLGOYM-
Bmzobmo  FoOHMMALOFYMId0L ZMOaT-
LO ®MOZ30LIWMOE F9330dmM0d 3030HABOMM
,000mM0 g&moLY EoLOBYOLOE. dMBbNAbMAO
30990L3O LOLAHYFIYOO® OOJOMOOBO OGOL-
GOImBmm306mo LOLLMOL LOJOGHMMOL do-

HaH0OMP®0 O 3OHMELYOMIYMH0 Logombyg-
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LOZOBMBEadM™M Lodbyg, GoMmOE 093960~
amy®o 0gLbhoEooL 3OBMBIIOMMIOL 3Jo-
GHIMB0dOE0OL OgEOMm LO®WYI39MMO; 0339-
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30 306LOBM3GO, HmamME 30M39mm MH0g-
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96@0 3oboLOBOZMML YMZIM JMBIMIHY
390mbgg3odo OMHOLOYMBMM3boL LAEgEo-
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00L, godmEEomydolL, mEobydo BOaMIO-
®H9mdob gomzomoLbB0bgdo0m.2 LOY3IgM9LM
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3033060300 0OHOLOYMBMM360LOEA0 0bEO-
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1 ECHR, Blokhin v. Russia, n0.47152/06, 23.03.2016,
§134.

2 30bdodgdoma dodoma Lodobhmggmmlb obo-
bol ,0bhobbnmbmmgobme
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5 l)OdOé)O’)a{]g\“(")b 606(")60 lml)bgj)ol) boab&)o’)g\“ﬂb

boddmpgbo gmwogdbo. <https://matsne.gov.ge/ka/
document/view/90034?publication=141> [bomem
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6 0J39-

7 boJodmggmml  jobmbo sdHobOymphmmgobmo

dodomdbogymgdel jmwogdbo. <https:/matsne.
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gov.ge/ka/document/view/2877281?publication=21>
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11 UNODC., (2009). Handbook for Professionals and
Policymakers on Justice in matters involving child vic-
tims and witnesses of crime, United nations office on
drugs and crime Vienna, 6.

12 003d30b g gdgool dgbobgd gogdml N14 dwm-
gowo  gmdgbpedoa.  <https://www.refworld.org/

pdfid/4538838d0.pdf> [dmemm hgoemde: 31 aobge-
éo02022].
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360E00L LOGOOMYdOL." | LOY3gMILM 0b6@0g-
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15 United Nations Standard Minimum Rules for the Ad-
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<https://www.ohchr.org/documents/professionalinter-

est/beijingrules.pdfn> [dmem fgomdo: 31 nobgodo
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16 dmggggﬁoo 603830[& 30392736360[) 33[&0-
bgo. <https://matsne.gov.ge/ka/document/

view/1399901?publication=0> [dmne Hgomds: 31
0obgoho 2022].

17 30bdodgdoma dodoma Lodobhmggmmlb obm-
bol ,0bhobbnmbmmgobme
ool 3owegdbo“ 3bmgdpdg. <https:/factcheck.ge/

wp-content/uploads/2015/06/file0012.pdf>  [dcrgnem
Paomdo: 31 nobgodo 2022].

18 General comment No. 10 2007 Children’s rights
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dodomdbognyemg-

Downloads/CRC _C GC _10-EN.pdf> [do®
Paomdo: 31 nobgodo 2022].

19 3™bggbioe 003930l N g0q00l dgbo-
bgo. <https://matsne.gov.ge/ka/document/
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00m.2 5MboIbyemo d6®JdO6900L N2 OboGHIMO
9b9d0  LOLEYMOL EOBOTZ00LOL JOOEMBMOL
3Obgmodhdo IYymxmo OOHOLOYMBMM360L
30306 06030IOMIYMN0 Jgxz3oLadoL vb6go-
®030L 3939600, MOE 30B6OE 0LOLOZL OMO-
LEOIYBENMZB0L LMEOOMIYMH0 oMgIML, FoLO
160M9d0LO O 0b6EO30EIYOTMIG0 Logohmg-
0900L FgLBOZMVOL, GOE bamb YBEYMAL FMLO-
30O MmMAaL OOHOLEGYMBMM360L LOYZIMGLM
006(h9®aLYddY OWYJIBYOYIO  ™MO09gDHIM0

26 dodogmpombo, 4., (2011). 0Gobdbymhenmgebomes do-
Gomdbogymgdol boj0bmbdogdmm dgamddols
bobgmddegebgmm domomgdgdo, boy-omégoa, 35.

27 bododhomggmml  gobmbo obslbymbmmgeboms
dodomdbogymgdol  sowogdbo. <https:/matsne.

gov.ge/ka/document/view/2877281?publication=21>
[domm haomdo: 31 nobgodo 2022].

28 bododomggmmlb ogbgogool dobobi®ob, bodo-
&)0)33@(*)[) 8060805 bodaamo 8060[&@60[&0 ©o
bododomggmmb bobzgmoepbenymgoobs o 3Gm-
doool ghmmomoago 0Gdabgds Nel32/Ne95/Ne23
2016 Hemob 15 dob@ol 0éhdabgds, bobzgemol we-
b0dgbobol 0bwogomyomy®o dgagolbgdol obgo-
“0dol dmdBogdol dgompmmmgas, Hgbo o
bLpoboobd@o.  <https:/matsne.gov.ge/ka/document/

view/3193208?publication=0> [dmrem Hgomds: 31
0obgoho 2022].

LOLFIMO BIIROOO ML VOHOLEYMBMMZ060.2°
LOLFEYMOL LEMGOE TIROOEHYdY YI603369-
mm3069L00 ALFOZOOHdYIOL IR HO5o0L
©O(330L M30MLOBGOOLOM;*® LOLEYEMOL TgRo-
GO900LOL FMLOIOOIMMY OGOTbMIME 3MOb-
3O9bhgmo 3xbemobL LOBGE0OL WOGHFZIMYO0MOO
390mdomo, 0ModgE 03MHam39 3MBLHOHIYEO-
360 36006(303900003.%

LOMM™AY FYEM0OIZ0MO

4, 06000300JM™IMO
ddBaLbIABGOL I689MNA30

— dMbyaaMmOICMOL 303M
IMILMIMBDM360LIMI3NL
bLALSAMOL d9BIMPIBI3MOI
dabVdI3AMOLENBIBIM(
06LO0OJINO0

OGOLOYMBMMZObMO  FOHMHENALOFYINY-
0oL 3mEagLoLb 65-9 dgbmolb dobgEz0m,
OGOLOYMBMM360LOM30L EOBOTLYIO LOL-
F9mob 30H0600 OOOLGYMBMM3Z60L GyLm-
300M0HOF00-MYOOOMODHOE00 O ObOMO O-
603ogmoL MO30O0 O(30MYd,* bmemm 75-9
agbaobL 30M39mm0 6oBomMab MOBOLTOE, OMO-
LEOIYMBENM3B0LOMZOL LOLEYMOL EO60T360-
LOL AMLOTOGO MY, 30M39m MH0gdo, 0mM30-
moLB0bgoL 3oL LOY3gMaLM 0bhH®gLYdL O
00603070mycdo  JgxuoLgool vbgoMm0adL.»
LOEOOMYH0 FYTOZ0 06EOZ0OIOM YN0 Jgq3O-
LYOOL VBaOGOTL VBDOHOL VBOLGYIBI M-
30606, 0L MFOLOL BY3MJOMOL O FOLMOD
©0303300m90mo  bmEoomydho  goMgamL
Lbbgo BOGMIMIOEIOIMIOMOL 06¢Ha?309900L
09339M00m.* 06@030IYOMIM0 JgxoLbydoL

29 0439-
30 sJopodgoma, ., (2016). Labrgemol Igqebogdols

bogombobomgol, gnded bodgqgoosl — 75 booydo-
gm 309070, mdoenobo. dgdhoosbo, 122.

31 0g39, 123.

32 bododomggmml gobmbo obslbbymbmmgebme
dodomdbogymgdol  smwogdbo. <https:/matsne.
gov.ge/ka/document/view/2877281?publication=21>
[dmee hgomds: 31 0obgobho 2022].

33 0439-

34 bododmggmmlb ogbyogool dobobidab, bodo-
Gmgzgmol dobogeb Loddgme dobobpdobs wo
bododmggmmb bobzgmoepbenymgoobs o 3Gm-
dogool ghmmomoago 0Gdobgds Nel132/Ne95/Ne23
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063060330  OGOOLOYMBMM3Z60L  dOM-BLO-
Jo-LEOEOMYIOHO FEFZMIVOIMId  0IODHO-
QROBOOOIOS IMHOZOMO goMgdmgdol dgbBo-
30M0MO O gOHOMOMOZ00 ZoobomodgdalLy
890093M03, O3 O0GOILGOYMBMM®M360LOEAI
06030070MYM0 d0Eamanby O 390ama
03000 LOY39MLM 0bHYIGgLOL FObLODM30L
0603369mm3060  LOTYOMIOOY.  VBOLMOB
0603369mm30060 0L EOEIYOOMO BOJHMGY-
00, OMIGM®MO ZOMZOMOLBNBYdd 06E030-
OIOMY©OHo Jgxrzobgdob 0bgo®m0ddo oYEomY-
09m00, 39OdmE, 9LYB0L: 06EO30YOMIGO
BOJHME®Id0 (30600 GOO/OHOBMOTOMIO0
30600mMado/373oMmo0L godmMEOOMAdY; 3Yo-
3L ®odNb0dg 39aMmdoMH0, GMIMIo0E O6
0006 ROOMIYMBO EO6OTOIMmgdMHo3 Logdono-
6mM0030; 3MBLA®YIE0YM™MO 0bdHYPDLHdOL O~
LYOMBY, 3Md0, M3HOTOLAHYGO O FMIOITOL
3MBoHo®0 by30, FOOHOMMLOBNBOOMTIZ™
989@90600L 36093963000 AMHOZO(30O OO 3YadY,
LOLOGZgOIN M YOoOMYo0, bodo, JgamMJ39Y00-
0modY, LHG®ILOL EOdmg30L YooM-H393900,
LOTPYOMMBY FoOMO 0bHgIMadhHo, MYMOZ0-
O™ O 0.3.); MFObYMH0 BoJhmE®Id0 (demo-
960 @O LHOdOMYGO JOMOYOMMOJO0 9oHm
03MOgmmMOb 06 MmFobolb Bgz3mrmob, 3dY®39-
m(90)obm30L BOLYPMOO VBOLEOYMBMM3-
6oL 3oboMmMgdO/EOLYGTq0d, BBGYDB39MM(90)
0 BoMIMOMaN6g6 3OHMLMBOOMIYO™  JB39-
390000 O BMMIgd0L FMEHMUL, LObOMd0Y-
mm MFObYMo goMagdm O JOHM0gOHMHM0O700,
93MbmMB03ycmo 3amM3vmgmdY, LOEbMaMY-
090 306HMO900 ©O 0.3.) LEBMFOOMIOPD030
BOIHMG9d0 (3OHMBGLOYMO EOLIODYOOL O
gLOJMLME0OMIYMH0 FbOOEOFg®OL domydaL
d9LOdmMYOEM MO,  VOOLOYMBEMM™M360L  39-
00MEMIMOOdY BGP6O3L LZMEMO/LOZO6IV-
BOOMYOmm™Mm  OB9LYdYMYOL, LHOdOMYGO
3mbohog®o  JOH®MoghHommMogdo JBROMLMOD,
OMIgmoE 06 0MH0L mgobob B93Mo, dmo-
960 0060amanL Jugmo, LOBDMBOOMYOO
ObomMaOdOEOL LMOZOBMOL B3y OJHho3m-

2016 Hewob 15 dobgol 0éHdabgds, babzgemol we-
b0dgbolol obwogoonomydo dggobgool obge-

é)o'anl) 8@8%0@360[} 830’)(")(9(")2’:)(")600, 6{]')0 (?O
bpobwobd@o.  <https://matsne.gov.ge/ka/document/

view/3193208?publication=0> [dme Hgomds: 31
0obgoho 2022].

0030 Hod30L LOTYOMHdYOL: dbOTNZODOHY™MO
3960, LSMOOYMWO JEYO0, FIWHIOIMO
0mM3069m00 ©O 0.3.).3° domoob 38603369-
mmMm30600, GM3 0603007OMIGO0 Jgx3oLY-
00L O6g0M0TJ0 gomzomMoLBNBYOYMNO OEO-
LEOIYBM3boLm3zoL Lododm  LyG®ZoLydo/
®aLbyc®LYOO GgE0E030L 3GY3906(300LM30L,
O3 Yzgmodg dgho 0hH39690L dHOLOYM-
Benm360L LOYZIMaLM 0bHYEHHLHOL, 39 dME,
9L9600: EVOLAVMYOO LOYMBOBFLMZMYOM 3o-
H™M09060L dMBaLG089d0T0, EOLIVMYOO 0909
BohgooL 3mM3M390030, BLOJMLMEOOMYGO
©ObdoMndo, 0300930700 ObIdMdY, 3G M-
B9LOYMO EOLIOGYdY, dOIHIO0 J3a30L
390330690009 d0dommymo LY®30LO, GOLD-
300 3OOHMZO/033YMLMO OGO M3, LoOLoEm-
Bomm 360Mm-H3939000L FgLBOZMO, LMEOOMY-
M0 g6oMgo0L gdobzomoMmgds, LOIYOOEObM
©obdoMndo, 06030IYOMIMH0 O MFObYGOO
ggLOJO®MIO 300, BLOJoOHE0IMO EOLIOGY-
00 O 0.9.%

LOLOOOOXM™M  3BOIHO3oL  MOBObAVE,
3060H960L FodMEHOB0LOL LOLOTIO MO0
LOIYOE 0M30MOLBNBYdI6 06OZ0OYOY-
0o JgxzoLYooL VBadMOTL. LOLOTOGOMMMIdO
YamomgooL 0g(39396 060030030wmyMo 89-
goLydoL 06g30M03T0 dLOLIYM EOYO0m O
39OYORBR00 BOJHMGOJOL.*’

35 bodoémgggymb onb(l)ngonls 3060[&0&)0[&, bojo-
émgg@mb '3050606 bodagmo aogol}oéml}o ©o
bododhmggemmb bobzgmoepbeymgoobs o 3Gm-
do0ol ghmmomoago 0hdabgds Nel132/Ne95/Ne23
2016 Hewob 15 dobgol 0éHdabgds, babzgemol we-
b0dgbobol 0bwogomyomy®o dggobgdol obgo-
©0dol dmdBogdol dgommpmmmgas, Hgbo o
Lpoboobd@o.  <https:/matsne.gov.ge/ka/document/
view/3193208?publication=0> [dme Hgomds: 31
0obgoho 2022].

36 0439

37 bododhmggmmlb 189bogbo Lobododmemml 2020
Pemob 6 0g30bHeb gobohgbo (boddg Ne33853-20);
bododhmggmmb 189bogbo Lobododmmml 2021
Pemob 15 0gemobiol gobhobgdes (boddg Ne22063-21);
bododhmggmmb 189bsqgbo Lobododmmml 2021
Pemolb 29 0gbobols gobbobgds (bogdg Ne8463-21);
bododhmggmmlb 189bsqgbo Lobododmmml 2021
Pemob 30 dod ol gobhobgdo (bogddg Nel64s3-19);
bododhmggmmlb 189bsqgbo Lobododmmml 2021
Peoob 29 dod ol gobhobgds (bogddg Ne27563-19);
bododhomggemmlb 189bsqgbo Lobododmemml 2020
Peoob 11 da0bob gobohgbo (bogdg Ne86263-19); d7-
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OGOOLOYMBMM3ZOBL  JPoO  OYONTBML
LOLFYMOL CLYMO LObY O HMBY, MV ObEY-
00 borydzgmo dM3OZ3OMT0 oL LOdDMFOO M-
96030 JLOGOHMbM 0BHYZMOEFO0LO O 06900
©O30x0gMmgdogmmo 0MHOMOIdYToLOM30L,
GOMO 306 P3gm 3ooEbmMd0geH™ML Hhogbomo
J09900L boLoomo, LOBMaOOMYdMH030 LO-
3036Mmad0LO O goLOZoEboOMOOL bo®obLbo,
300mB393mo 39®930L LO3JNdg O OMEMMU,
360  J9003060mL  dOOMOAdIMmoL 309G
Obomo 60domabL hoybob MHob3o.*8

®oobol bodoemodm bobododmemlb 2020 henols 17
®9096hgmol gobobgbo (bogddg Nel/511-19); mdo-
obol Lodomodm Lobododomml 2020 Hemol 3
®9096gmol gobabgbo (bogdg Ne1/4838-19); mdo-
obob bosdgmogom bobododmmmlb 2019 Henols
30 ©gg9d0G0l gobohgbo (Loddg Neld/1947-19);
Jyomoeobols Losdgmogom Lobadobmemml 2018
Pemob 15 bomgdodol gobobgbo (boddg Nel/6-629);
bododmggmmlb 189bagbo Lobododmemmlb 2019
Pemob 3 ogmobol gobobgbo (bogddg Ne3563-19);
Jyomoeobols Losdgmeogom Lobadobmemml 2018
ool 3 odhemdddol gobobgbo (boddg Nel/s-
496); Logdobmggmml 139bogbo Lobedodmmml
2019 ol 13 mgdghgmol gobohgbo (Loddg
Ne48663-18); Logdodmggmml 783gbogbo Labode-
Gomob 2018 Hmob 10 ©g39ddGol gobobgbo
(bogdg Ne37963-18); Lodobomggmml 7d3gboglo
bobododhmenml 2018 Hemol 1 ogbobol gobhobg-
o0 (bagdg Ne71063-17); badodomggmmb 539bsgbo
bobododmenml 2017 Hemol 5 ogbobol gobhobg-
o0 (bogdg Ne3sg-17); Logobmggmml 339bsgbo
Lobododmenml 2016 Hemol 29 ogemobol gobho-
bgoo (Logdg Ne33803-16); Lobbg®ol Goombyemo
Lobododhmeml 2018 Hemol 16 doobol gobobgbo
(bogdg Nel/45 — 2018); dymoobol boosdgmogom
Lobododmeml 2018 fHemal 11 0gemabol gobobgbo
(bogdg Ne1/8-240-2018); bodobmggemmb 7dg9boglo
Lobododhmeml 2019 Hemob 5 03dhagmoals gobabgbo
(bogdg Ne61763-18); Gybmogol bogoemogdem Lobe-
dodomob 2018 Hrmob 16 odhmdddael gobobgbo
(bogdg Nel-583-18); mdogmobol Losdgmogom bo-
bododomml 2018 Hemob 10 mdiemdddal gobobg-
bo (bogdqg Nel16/976-18); boJodmggmml 539bsgbo
bobododhmeml 2019 Hemob 17 od@mdddab gobo-
Bgbo (bogdg Ne30563-19); dymeobol bosdgemegom
Lobododhmeml 2019 hemol 26 mgdgdhgemols gobo-
Bgbo (bLogddg Ne1/3-824-2018).

38 dymoobol bodoodm Labodobmenml 2019 hemols
9 ©93990&0l gobobhgbo (bLogdg Ne1/928-19).

4.1. oboogoyomyMo
dog3abgoob obgoMmodob
dobootbmaotnongo
0bomoBo bobodoMomm
dMagmozob dobgogzom
4.1.1. oabMHymBemmzbob
Bmgoo nbogymMdogoo

LOMM™AY FYEM0OIZ0MO

OGHOLOYMBEMZ60L HDMFOO VEBMGHTO(30O
33mobbAMOL 3oL LOOEYBHOWOZOEOM TMbO-
(399900, 03OLMVD, OGOL MY OGO LIMMOL dm-
LBO3IMY, 9MBOZIM0 BEIMBOMYMAOL TgLobyod
06MMAOEO0L,  OOHOLEYMBMM3bOL VBIYM
LOEbM3MYdgM OMYAML O LY J90®oa;*
LOLOTOGMIN™M 3BOIH030T0 FOOIMMOOOd J0-
00m900 306 M36900L FOOIBHOBOEOGOYOII
30MgomM9098%9, 30g30mMomoLOM3Z0L, 9Om-9em
3060h96d0 F0MOMYOYMNY, OOOLEOYMBMM3-
60L MFOLYMHO FOMHIM OYO0MNY, BbMIOMAL
00MOMYomMOb 9hmOE, MMIGMMO F030OHM
0071003690L 30h0300L(3930L O BEOMBOL.* Zo-
B6ohg6dn 330mblemmom, H™M3 LOEFLM3GHOMO
3uMgdm 86033690MmM30600 OMHOLOYMBMM3-
6oL LEOEFOMPGH0 BEZMTOMYMAOL FgLOROLYO-
MO, 03 3MBb3MgDH I LOFAgd0 603330L LoEbm-
3M909M0 BOOMO 0O dOOL LOZTOMOLO MEdLOL
693Mg00LOM30L, MPIFOMO LOBLM3MYOHMT0
@OBIYM00 LOBOHOGYI-3080907MH0 BMGIYOO,
mFObJo gobemoggogmod bogomHm 06396hVMO,
000LMOLE MFObo OMYFOLAHDOOYOYMOS LM-
300MIYOHOO OOIYBZIMMMO JOHMNOOL 00HOT0 ©O
0m9096 3gLOOVAOL EVOLTOMYOOL. MFOLbOL Wo-
606LYO0 FxIMLOZOMO OGNOL 3B0E0. OOOMOY-
09m0oL EEOL FOEIMBFH30M OOWLEOYMBM3-
60L 3030 396 O(36MOOYEYOL B30eMxdaLy 60bodYg
0MLYOPEM LOFOOMYO9LL, OGO 0MYoL dMBOBO-
mgmodoL 3300M900L dMBOEOL 3™ (39LT0.#!

39 bododomggmmlb onbhogool dobobgdols, Lododmgg-
b dobogob Logdgmes dobobi@obes o Lododmgg-
b bobzgmoenbdnemgoobs o 3Gmdsgol ghomm-
demogo dGdobgds Nel132/Ne95/Ne23 2016 femols 15
dodpol dhdabgods, bobzgmoal ©obodgbolol obwo-
3070 do dggebgool obgadadol dmddowgdal
Hgmm(gmgj)maoo, 63[)0 ©o boogggo&)(l)o. <https://
matsne.gov.ge/ka/document/view/3193208?publication=0>
[dorenem hgomds: 31 0obgodo 2022]

40 bododmggmmlb 189bsgbo Lobododmmmlb 2016
Peob 26 0gemobol gobhobgods (bogdqg Ne25163-16).

41 bododmggmmb 539bsgbol Labedobmeml 2020
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4.1.2. 0bgmtdogoo
oMabMYMBrMmzbob
doMmomboboboomdggm
4dg09060bL dgbobgd

06@M®AOE0d  OOHOLOYMBMM360L  Jo-
HOMLOBOBOOMIIZ™  J3gadoL  Jgbobgod
33amobbamMOL d0dE0body hoaboemao Jadg-
©900L dM3Mmag dMBIGHOMMMOOL, OMOLGYM-
Bemmzbob  dLOZBdY TJomomydoL  gdgadaL
306bm®(3090Mm90o0L dmM3gbhTo, MOZ30LYBENY-
00L 0M339m0L OBYLHOYMIdOT0 YmORbOL
300mMEO0MaddL, FOOHOMLOBNBOOMIIZ™
70890909000 ©0603030L, OIMZOYOYMHOOL
0000606y Hoybomo gogwmgool d0d0Mm,
J09m900L 3093963000  FoLOJMHOMMAOL
OMHOLOYMBMM3b0L FbMOEVOL;*? 3obOHYH6T0
3300b7MMOm, HM3T 0OOLOYMBMM3ZB0L EO-
J0L39MO0L  FMMMEOB0, HM0I396(HIMH0
J39300L 3gmbg LOBTgaMOOHM BOHY O FIMOINY-
00L BbGOEOL VEOLOMOBOEOM ZMBHGMEOL
306bm®m309mMadd 3603369 M30660mMOE© go-
BLOBMZMO3L oL Bogc ghmo O 03039 Lobo-
LO EO LOLOVMOL EOBOTOYMYdaL LoLHYIOHY-
Mo HhogboL.*

06030070MYO0 Jgxz3oLYooL VbaeMnddo
300m33900m00, MGM3 ObOTOIMOL 00Mo-
MO — 06O, ®OE IMHBOOEL LJOODIOMDO
3OHO@LOYMO LOGB0OBMOOL dodBom O LO-
9330m HobLOEAMOL $00930 O™ EO6OTOY-
@mob hoygbolb dm3gbhdo;*

0603369 mo0 960d900 9GOLGYMBEM™3-
6oL 309" EOBVTOYMIdM03 J399d90Hg LO-
J0G0oLOL LOBOBYMOL OTMbO®HZOL, dObOhYL-
40 000mMYOYMOY, OHM3I OOOLOYMBMM™M360L

Dol 6 033080™b 30bohgbo bogdg Ne33863-20.

42 bodJodmggmml oqbiogool dobobpdal, Lodo-
Goggmol dobogeb Laddgme dobobpdobs o
bododmggmml bobzgmombdymgdobe o 3bm-
do0ol ghmmomoago 0hdabgds Nel132/Ne95/Ne23
2016 Hewob 15 dobgol 0éHdabgds, babzgmol we-
b0dgbolol obwogoonomydo dggobgool obge-
“0dol dmdBogdol dgommpmmmgas, Hgbo o
bpobwobd@o.  <https://matsne.gov.ge/ka/document/
view/3193208?publication=0> [dme Hgomds: 31
00bgoho 2022]

43 dyomeobol bogoemodem bobadodomml 2019 Henals
9 ©9399040l gobabgbo (bLogdg Ne1/928-19).

44 bododmggmml 1dgbagbo Lobododmenml 2018
Pemob 13 03Gogmals 3obhobgdo (bogddg Ne59563-17).

0096 Hoabomo B0HMEMLOBNBOOMTHZM
94089@900L 8030H™m LOBOLBYMOL JoHOMOOO
00%9%00 ©@OBOJOYMYocm030 J3gaooL 39d-
©aman 36mHM™m39LYdOL LOGOMYMYY00.4° OG-
LOYMBENM3Z060 BOBOMM®MOIGMO3  dMOOMHYOL
@O 3obool dmabod ®@WOgHL, 9§a3omadL
300MmbohosL OBOGOMYdYmO FbOGHOL MEo-
boLO O dbMMdMgdaL 303OOHM, FOMm B0bOTY
®O3L agMdbMmoOL O3B6OTO39®. Z03MbOHO3L
0%50mdOL FoomML 3OHMAPLOYMO FobomMg-
00, OB ©OLOJEY0030 EOYLBOEYO.46 BOBMOL
BOOLYMT0 HOHYBOE MOZ30L J39YdgoL O
306306MHo3L, HMI VMB0TbYMO 030330609
090 0ym 3oL dLOZMOB, 30600O6 Jdo® O
J09m900L FgLOdMmM®M J9H3900L FOOBOO-
8900. 030LMVB, FoL F0gE FOBBEHOLYMOE® OO
0m3bOOMO 3Mmmmo300LOEA0 B0bOOMIHFM-
00, 0609 gL oYM MOZ3OEZ0L 30HBOm Zo-
dmB399m0.4

©OMAd0m Am3goho ®WOLEYOO TMLO-
30OmMOL dbGHoEOb, GMEILOE OGOLGYM-
Benm30o6L LOYMOE 0g3L oOdMYoYMO 3oL
0096 hogbomo goagmgdooL FOGHMMBOLOO-
MmIA3™MOd O 0L dMId30MI0 OOBHYEY-
LYOPMOO  ZOM0gMPMO  BoBLZMOM.#OGHOL-
OIMBENM3000 00BDOYOL EOBOGOIYOYIMOU,
LOZYIMOMO MO30LYO O MEobobLOEA0 30Yygby-
09 H0O6L. EOBOGOMYOYIMOL F0TOOH; Zo-
dmbohogL 9a3omooL. OEbmdagMgdL, MmI
0oL 8096 O3MYI69dIMO dOMOOMOY OY-
3390900 ©O M3MOL, M3 LOJYIG®O, JoEO
0ma30omEaL 3OHMdMgIYMho 90mbgzaao. BOM-
LYMT0 OOILEGOML 3Jmbod ZMbTBMOIDHIMHo
16®M09OHMM™m0900, OOLYdIYM FOY3JOOHMOgOL
ym39mm30Lb LOYOIGom O gobbommzol LOTY-
OMYd0m OMYFYMOMHYO@O.#°

©Obodogmolb  Hhoagbolb  gobadodncmdyg-
09mM0 BOJHM®JooL domom9dd bomgm Bo-

45 39bpogmbol Goombymo Lobododmmeml 2018
Pemob 21 0g360bol gobobgbo (Loddqg Ne1/83-2018).

46 bododmggemmbdgbagbo bobodaedmemml 2018 hemals
20 mgdghgenols gobhabgos (Logdqg Ne65663-17).

47 bododhmggmmlb 189bsgbo Lobododmemml 2020
Pemob 6 033080®b gobohgbo (bogdg Ne33803-20).

48 domydol bodomodm Lobododmemlb 2019 Henols
21 dod(yob gobobgbo (bogdg Nel1-23/19).

49 dbgool Goombymo Labododbmenml 2019 Henols
12 bgdgddéab gobobhgbo (bogdg Ne1/167-19).
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GIMO3960L Jabob oMHOLGOYMBIMM3060L 30-
6HM36900dY, 3ogomomabomzgol, gobohgbdo
330007MMOm, HMI OOHOLGYMBMM360L go-
6IgomAYmx3qdL damogdHo i3obobLYG®o FgLOo-
mMadEMMOO 0J3m, bmmM®M MOZ30® oL MmFobdo
93MbmA03ycmH0 3O MdMdqd00, LEMG®gE gL
04m 30L 3096 LOZYM®HO0L BobOOMIEAY 30-
F0OMIMO EOBOTOYMOL HoaboL gobdv3o-
6HM®0909M0, HMI MOBLY MO gdom gdmzbo
LOgoOMYO0L O3FOYMBOMYdOL F0BB60:.%00-
GOLOYMBMM360L FTMOIMIGO0 B0HOZYIOHO®
6OMIMOEOB90 YM39MOMOMHO®, MP3EO oM
0g3m IOHMA0L JgLodOBLO dEI339HIMH0 T9-
3mLOZOMON. 3OO0 GOIPIBEIMTY LEOEY TYTo-
™00, MYPYIEO dodmaydoz3903cmo mobbolb LOJ-
BoMob godm goobyzoho ©IM0gd396hco
J09900L gobbm®(09mgo0L 3dom dMY3m-
390060 mobbo @O 3bOOEOZIMO dMIMHHhobo
mEobob 693M9gd0LOM30L.5" Bob B0yt gobbm-
®309magdYmMmo O60JOoYmMmgdMHoz0 J3gadolL
3mO30M0 30630300 MdYd9emM0 30Hgd0 MmFobdo
0MLYOYMO 3d0dg LAOENOMYM-93MbMT03IM0
3a3M3OMmYMO00. oL 06 3JMBEO LOZFOGHOLO
mObbo Jggdobo HobobodmLo, dLY3g 3gamo-
®oLM30L 9yoO LOHYJOEO, ©37030E HOBMOL
0096 8096 Hhogbowm JaggooL.5?
3b939MM00300 30LOMYd0 JOOYMBOMO
ROJHM®03, 39OIME, FOOHMOT 0O OOOLG Y-
Benmzobo 0M00MmYoL hoabomm gdgadol,
303603 3306HL dMAbEOGT0 LOZYIMNOMO 3OLY-
boLAZxOMMAOL OBV, 0J390MHL ©3909dL
SbOMMEO LOZINOG BOGOMBY O F00hHb0Y,
6OMm3 09 LOHYOE00T0 IWOM® FGHOO MZ0MHMO
@O 90L0 MFOLOL 693M900 OHOOOMEBID6 O
39060 3o00dOHML Bovbo, HMIgmoE LbgzoL do-
030 30LO J3930L F9EIYRO®.%2 0L OWOOMHYOL
3oL 3096 HoHYBom JogadoL, MYIEO Jgxyo-
L9d0LOL FoLo BbGHOEOL OM 0gdbd godmamy-
60m0 30LYbOLAZJOM MO O JIZOMOYOO O~

50 bododomggmmlb 189bagbo Lobododmemmlb 2019
Peob 3 0gemobob gobabgbo (bogddg Ne23-3503.-19).

51 Jyomeobol bogoemogem bobsdadomml 2018 Henols
16 ogemobols gobobgbo (bLoddg Ne1/354-18).

52 dymoobol bodomodm Labodobmenml 2019 Hemols
26 909h 3ol gobobgbo (bogdqg Nel/1116-18)

53 bododomggmmlb 189bagbo Lobododmmmlb 2017
Peob 26 bgdpgdddol gobhobgdo (Logddg Ne201s3-
17).

3mM300907Ma00 @OHBOGMOMYdYMmOL F0doMH .
MmYoEOmoY, 300H6 3L, G™MI OBYLAdYMHdOL
©Ohm3900L 39093 0L EOBOTOIYML 06 Hoo-
©960L, d90LBO3MOL 3O M®WILOOL O FI3I-
00 300907M0 3MEbOm BHYom0dYOOL.%*

4.1.3. oMabMymbrmmzbob mgabo

o bobmzMgdgmo dothmogoo

OGOLOYMBENM3H60L MFOLOLO O LOGbM-
3690gmmo 3060 MmO900L  3oobomaddoLOL
3600 0mM0b0T6ML OGOOLGOYMBMM™MZOB6L vg3L
My 06O 3303030 LOEbM3MYOgMO oMM,
39000mMbLONTGOMO MY OMO LOGFbMZMHdgMO
30Madm, 0943L my 0O MFOLbL LHOdOMYEOHO
390mLOZOMO, OIZFOYMTBOMIIYMOO MY OO
0033300 00DOLYGO LOGoOMY0g00, bMI 06
badd MmFobdo domomdy, miobolb 69369-
00 bm3 06 9M0OL6 BOGZM/OMIM OIMZ0-
©909magd0, mEoboL 693®goL bmad oM ogzm
JOMBOZIMO ©OO300Y0900, mEobolb Bgzdob
B6oLOTOIGOMMOOL ALHME0O, MmFoboLb By3™-
MmO MHOMEOYbMdO, mMmFobolL Bo3mooL JmGHob
90m3E0IMH0 JO®M0gOHMMO0L FIZMIVMIMOY,
OGOOLOYMBMMZOBL bmMm3 06 3yo3L dgymmy
0b6/@o dgoao, LOEbmz®mIdgmo goMadm 3M0-
306ma966m 1dobdo bmd 0MHOO dobmogLYoy-
MO ©O . 3.%

3060h9630 330mbgmMMmdm, HMI O®HO0m
ROJHMOO® BOLEYOY FHIMbZ930, OMOILY(B
OGOLOYMBMMZOH6L 0J3L 3OO0 §3MbMT03Y-
0 3060Md900 MFOLT0. JoOYm@Bom 3oMgom-
900 0M0gddgoo d0Lo gamEoymo 3o3doMHolL
MFEObmOb JgLyLHdY, 30LO COJOOYMMO YOMO-
9ONMBO MmEobobL 693090 06.5%

54 dymoobol bodomodm Labodobmenml 2019 henals
22 03bagnols gobobgbo (bLogddg Nel/267-19).

55 bododmggmmlb ogbgogool dobobi®ab, Lodo-
Gmgzqgmol dobogeb Loddgme dobobpdobs wo
bododmggmmb bobzgmoepbenymgoabs o 3Gm-
dogool ghmmomoago 0Gdobgds Nel132/Ne95/Ne23
2016 Hemob 15 dobgol dbdobgdos, bobzgmol we-
b0dgbobol 0bwogomyomy®o dgagobgdol obgo-
©0dol dmdBogdol dgompmmmgas, Hgbo o
bLpoboobd@o.  <https:/matsne.gov.ge/ka/document/

view/3193208?publication=0> [dmrem Hgomds: 31
0obgomo 2022]

56 3n30o@ol  Goombymo  bobodobomml 2018
Peob 20 dod ol gobobgbo (bogddg Nel/35-18).
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30bohgbdo 3z0mbymmom, GM3 OGOOL-
OHIYMBEN™M300L 3yogLb mEobo, HMIgMo3 3©0-
™oL dobm30L 0ymL BbOGOEOIF9M0, MYIEO
00m0 3bOGOEVZHMO JoGOMOOE 30LO LOLFY-
momLGOYMad0L EOBaLAdYMYOOT0 YORLOL
@OML BOBOBLYG BbOGEOFIMHOT0 0339M9-
00, 3dMOMYd0 390 0MHbyHmbYog6 doLDY EoO-
090000 B9303mMag60L FMbEY6OL 06 amog-
390030 J3930L 393MmOGmPMo  303306H500L
390my30L. 3TMOENYO3d OM 033006 FgomoL
LY®30Mado O 0b6hHgMgLYd0, GMIMYdOE3
930mmMO6 O3O330MHg0Ym0 FMIOZMOL ©O-
39303030 ©09gbdoMgdom.5"

06030070MYM0 Jgxrzobgool obgo®adal
00b930m, O0GOLOYMBMM360L FTMOMId0
0M0 Bgm0o 0006 LOBMZOMZIG M, FOLBY 09-
000 O 00070 BGYL60396. OOHOLGYMBMM3060
3bM3OM®MOL OGN0, 3OTOMO AMBOLAHGT0,
LOOEOBOE @OEOL L3MMOTo ZobomMydaL
00LOMAdOE. MEOLOL B93Mad0 9OHMBBBYMOL
00006O®M ©OOId0M0 @O IDOYL639MMI0MO
36O009H0mMY0900m ZOIM0MONHY36006. FMdO-
6L °9g3L LHGILOL EOJMY30L EOIdOMO
3606-H393900, dobOOMId0L Jomgoolb LY-
®g30mmo, L3mGOHoLOE3o LoygzoMymoa, TGOm-
00LAMYZOMYMOL, 0J3L FMBOZMOL 3MBOGH0Y-
60 bg30. 0MHOL 3oMan ymxyodgz0L.%

3obohgbdo 3z0mbymmdm, OHMI OMOOL-
OHYIMBmm3boL mEobagdHo 3o6HMOgd0, HMaMm-
O3 00h9G0oMyMo, 0Ly IMGOmIYGOH0o dboMy
0MHOL 0MOEOTOITOYMBOMadgmo, dobL oM
34o3L dmog®o dbomO3dgM0, 030 0YM MFS-
by®mo dogmomdal 3bbgg®M3mo 3oL O Jo-
0060330m0oL bGOEOB. B3 gHoddg oL 3YyozL
393Md0M0 3Mmambo, HMIMoLAOLbOE J99dnbo
dgomo o 9oL goyhbo dmbH030(300, MMJ
339m9LMBOLOZI0 FgE3omMmML MmOZoLO (Bbm-
36900, LIOL VOBOIGEOML MO30LO J30M0 O
00GHPoML FOLBY. ©306MYoL J30mMMOb O 39-
3MOO6 amamboLmOb ghmo 03bMZOMU.
MYPIBFOMOY, OOHOLEOYMBINM306L 03 gHO3dY OO
0943L ®aL®LO, GOMO POOHY639MmYmL dgz0-
ol dgLOdOJOLO LOGoOHMIGOOL EOITOYMBO-

57 Gpbmogol bodomodm Lobadobmemml 2018 henals
10 bgdgddéeob gobobgbo (bogdg Ne1/447-18).

58 ®dbhgzqmol Goombymo bobsdodomml 2018
Pemob 12 daobob gobobhgbo (bogdg Ne59503-18).

m9dd O MmEobob dB6oho BobobLydHo GYLY-
®LO, EOBOTOYMYOE030 JdggoolL hoYboL
LOGOLZM ZOGMHTMYOOL BOHBMOAIOL. O-
93080 BOJHM® 00 3oL 3MmdBoDH YOO EOTMI0-
©9079Mad0 3OMTHAMIYMxBgooL 3030MOm ©O
00 LIOZ0mMOo EOOBYML ohombObo 3bm-
36900.%° 3m3gHooym 30LYboLBZxOMM MO
000hHB6930 0L, O™ OGOLGYMBMMZO6L 3yozL
93069B6mMm3060 3300mM0.%°

OGOLOYMBEMM™M306L LY®Z0mo 0g3L 3Jm-
6L LOZYMO®O JgdMLOZOIMO O MFOLL J39-
09LO LOEOOMIYMH0 FEIZMIOOYMOO T9YJabob.
00 9(ho3%9, doLo LOEbmMaMadgmo 30OHMOJO0
0MHO39Mm0oLONTYJOMO. FOL dMYBBTBYOd M-
6906030 30b63000M9d0L JgBgdbgdo O dobo
0BOM36900 06 J9qLOBBTYOO dLOZMOIMNZ Bm-
390L. AOL 3OO0 YOHMOYOHMMOO ©g3L YO M-
0 gomOb, HMAIMgd0(3 0L 303OOH! 3HMO-
3066ymo0mB0 06006, 0L JYzo®L HMEILOG
0099 LOJB0m VGOOL OZO39dYO.8

J0OYOBom0 BOJHMO0o o0MoL gobgmt-
6069090 ddMdMd0, HMIMIOLOE 9O MIO-
6900®Ob OO 0930 3MBOHOYOHO JEHMGHOIMOD,
oLY39 OMaMGE LOEOMY® FYFO3MOL LOY-
0030 0mMbNIb0396 OOHOLOYMBMM3B6OLOM-
300 3dMOMYdOL gobgdm®B0bYdd 0ym ZOBLO-
30m6m00m LAHGILIYMO; VFOLMOD, 030 0Ym
0mB3g 3TMOMYoL JmEoL 363039 3MBBMOG-
H900L. 3FMOMYdaL gobgdmMmBobgooL 39093
0000LMOL g MOE FoOboghdm (FbmzMmdo,
HMIGMoE ©I0L MJFom 06 dMOL 3GHMLM-
30oomycmo gi393900L dmEomaolb dgdmby, 3o0-
60000 373030 IMObIOOL OMIM3MMDL
@0 330mL OM 09(393L LOMOBOOM YIMHOOMY-
00L. LOOBHYMLMO, OMI MOZ0E OOOLGY-
Benm30o6L M®039 dTMOYEMmMOb 3Mmdobhoyco
JOM09OOMmdS 0J3L, 0hgbL Fom F03OHM 3o-
H030L3990L @O LOY30G-IYMOm  LOYOOMOL
dombdY, 3030L OboLOOMYOL THZMOIMHOE® ©O
99mE0Y6 3bOOOO3dgMo.52

59 3n6po0bol  Goombymo  Lobodoboemml 2018
Dol 19 dod ol gobobgbo (boddg Ne1/332-17).

60 dmmbobol  &oombymo bobsdobomml 2019
Dol 6 dodpols gobobgbo (bogddg Nel/271-18).

61 bododhmggemmlb 189bsgbo Lobododmemmlb 2018
Peoob 23 0obgdols gobhobgdo (boddg Ne49163-17).

62 bododhomggmmb 389bsgbol Lobododmmeml 2020
Pemob 11 doobob gobobgbo (boddg Ne862s3-19).
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3obohgbdo  dMB0TbYmNY, GM3  OMOL-
OIYIBMM3000  03Yym®god  JOmBabydodo,
MPIEOMO 30LO EOIMINEHdYTNYOO dob 309E
3899060m0 mFobolb 3030 goyMH33939Mm00.
30O ®MOMOO 030 397mmab dmobLbybogdL 3m-
Bohoy®d LEHOTYMOE 3ToL FbmzMadodo, my-
330MO  OMOLOYMBINM306900L WOJHo @O
0Lg39 doLbo 3960hgbEOYE OBLHdYMIdOT0
gyoxbo ®ob3ob F99339mm0d Fomo JOMOY-
HOMO0LOMZOL. MOZ0E F9YWMOL BRBRMG-
303000 3oL 39xMMaLMOL dbMM gaME0Y&OHO
3083060 3960MHHY6909m0 0g43L O LOTMIo-
30m™M 3939900 JoLMOB MOBOFLM3MYOOL P3o-
3806900 396009630900 @OBLAdYMHdOL
©O(H™3g00L 398®93.%

4.1.4. bgmo, bbBogmo

o bodbobyMo

L3MMOL, LESZMOLY O LOALObYG®OL M-
6033939000  goobomMOdgdOLOL  YIMHOEMYdO
1600 3099390 — OBOLGYMBMMZV60 0MILL
0y 06O LOLZMME® Ob/EO 3O MBILOYM Fo-
BOOMgooL, @OOL MY 0O L3MMOdo, H™-
3mM0o 30LO LBOZMOL FEFMIOOHGMLY, M-
3MM0 1O®MogOH om0 0gd3L MOBOHMMgdMOL
@0 LZMEMOL FOLEOZMGOMYIMOL, bMT O Fo-
3bOMmO MOBOHMMadoLOgOd HOg3mMOL Mmoo-
990, bm3 06 9MOL MOBOHMEYO0L d0FOOHM
03®9LOYMO, d043L MY 9GO EOLEO3MObYMO
36HMOMY3900, 09430 MY 0O dGOOLGOYBE M-
306L LOTYTOM FOTMEFOMYOL, FJFOoMdOLOL
OOMammHo 1OM09OH MY 3JMbEO 3MMIan0-
®06;%  ©OYgdom QOJhmE®9do® Bd00hBY30
3mLOFOOHIMOLOMZOL, OMEOYLOE 06EO30Y-
Oemy®o JgxryoLbgodol 9630MH0ddJo 330mbymm-
0m, OMI OOHOLOYMBENM3060 LOTMTOIMME
0306MH90L gobommMadol FoMYdOL. EOOMOO

63 0439-
64 bododomggmmlb ogbgogool dobobi®ob, bodo-

&)0)33@(*)[) 8060805 bodaamo 3060[&@60[&0 ©o
bododomggmmb bobzgmoepbenymgoobs o 3Gm-
doool ghmmomoago 0Gdabgds Nel32/Ne95/Ne23
2016 Hemob 15 dob@ol 0éhdabgds, bobzgemol we-
b0dgbobol 0bwogomyomy®o dgagolbgdol obgo-

&)0‘80[) 3(*)3%0(933)0[) 3{]0’)(")(90’)@(‘0800, 68[}0 Q)O

bLpoboobd@o.  <https:/matsne.gov.ge/ka/document/

view/3193208?publication=0> [dmrem Hgomds: 31
0obgoho 2022]

LZMMOTo O 0g3L EOTOZTOYMTWOENHOIMO
AmLBMYOO. OO O(3IBOO 30339M0MYdL; 39M-
dmE, 3obohygbdo 330mbymMMmom, HM3 OGOOL-
OIYIBMM3060 odbmmadom ghmo Bemob
d0obdomdg ©obLOJ3g0Mmo 0ym  O3¢HMLOLY-
mmLBM3o, 3oL goohbod M3HOAoLHIYMO ©O
9ma303mobL  dmbdodhogdo bgE39..590Mhymx0-
MO RBOLEOYOO, OHMEYLOE OOHOLOYMBENMZO-
BL 0g3L OMHOLEYMO BMZOO FOBOMEMYDV.56

OGOLOYMBEMM3O6L 3L MVBY60396-
mMOobo LOJYTOM FOTMEEOMY0S, 0J3L do-
BOOXMgOOLMOD  O303T0MYoYemo  LOIMAO-
30MM 3933900, 0MH0L bogogMo, 0gaL Fomomo
060homadho, ogd3b 3moon, 3oByzabomo ogaL
IO009HOMod EILO®IJBOIM™O J3a30L 89-
3MOMgomOb @O 037030@ 3oL LOIYZMOG ML
3OHMLEOGFOOMYMOO  J3g30L 93MmoMmgon  Bo-
6HIMO39696. ©O0bHHMoLYOYIOO 3Mmgdoom
©O Hgam0g00m, 34o3L dmogMHo MObOEamManL
JLgmo, HMMGOE MmEobob 693MmadalL, dLY3H
30MIgamaYm®gd0L Lobom. MFEOLL 0g3L Lho-
00mMYM0  LOELbM3EMYOgMO.70MOLGOYMBMM™-
3000 0g3L dobLOZYMMIdom 3OMan FOMYTO-
H033cm0 3606MH9d0. 3oL VLY3Y 0J3L VOGO OMO
©O3M30MY0mMadd  ©obogdgdob dodocOHm,
0g3L LOJPTOM FOFMEFEOMIdS, ML TYOHFO-
©O(3 906 aodm03xdo30 aoM339umo JooMy-
00, 396OJME, BMMMOL Fghmobolb womydolL
©O3%0ad0LO O EOEJO0L JPoOM-H393900.
30L0 LOTGEMOOM BGY 06 bOLOOMOYdO EO-
6030omgoMHogo JogmY0g00m, 030 O3MIbL
3mH030300L OMOG dMAMABOIL JOBMBMOL
3mbymoghdon.e8

006030070MYM0  Jgxz3obydolb  ObgaeMo-
3oL dobg30m, OHOLGYMBMM3Z060 OEOL
L3MMOTo O gLBEMYOO FO339MOMYOL, OY-
330 @O0OMO V30930 9M0 IMLBEMgOL ©g3L.
030 060MHYB6YOL dbenm 3MmBoHIH IO mog-
GOMOOL MOBOZMOLAMYGOMOL O LZIMMOL
30LBOZMYOMYOMOB. BOOLYMT0 VOGHOIMHO©

65 39bpogmbol Goombymo Lobodobmmeml 2018
Peob 21 0gbobol gobobgbo (boddg Ne1/83-2018).

66 dbobol  Goombymo  bobododomml 2019
Pemob 6 dodiol gobobgbo (boddg Nel/271-18).

67 Gybmogal bodomodm bobadodmemml 2019 henols
19 9096 3ol gobobgbo (boddqg 1/371-18).

68 Gybmogol bodommodm bobedodmemml 2019 henols
26 bgdgddéab gobobgbo (boddqg Nel1/464-19).

LOMM™AY FYEM0OIZ0MO
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M0303MOO BGboOYOML O dbaMO ©g43L 030-
Lo LYG®ZomO, OM3 dobogMHIML LE3MGOHIYIO
0mMm3069m0o0. ©ONbhgcmagLYOYMOL 3M330Y-
Ha®Omo 3OMaMedg00m. 0L OO MOIOIMOL
0BOOHIM MOBOTGOL O OO O3MIGBL MOBOHM-
agooL 3030OHM d3MaLOBL. dobo oOBIdGG(HY-
000 3oL 0gd3L Yoo®o 6500L3096M LOBHHOE0OT0
00MHOML LOZYMOGO MOZ0 O OO HOGO ML
©030Mm0L30MYdOT0 FMBOBbOOMII3 ) boMYg-
LOMOB. 030 0MZOMOLBNBYOL MFObOL Bg3cg-
00L 300MYdOL O gbdoMYdd dom Lb3OEO-
Lbgo LOJ30OBMOVTn. 0L WEMOL LHGYLOL
©odmag30L P6oMm-H39390L. 3EOMMOL 03bm-
36O™mL FOBLOMO (bmzMgoolL Babom, oMgo-
dmoL EOIMYZOEIOMOE, MOEaObOE LYGL
04mL 39038 3oMHa BYME®IVJ0.5°

4.1.5. bmoomyho

3Momo0ghomodgdo, oz30byzmOMO

bhm o 0bhggbado

LOEOOMIYOHO YOMOGOMMOg00, MO30LY-
QROMO OOM O 0b6hHa®aLYdO FPMoLLIMOL
0MHOLOYMBENM360L LOJGaMIGO M BGOOL OO-
LYOMOOL, LMEOOMYG mY ObHOLMEBFOOMIY®
LOYIMOOM BOHJLMOD 0J3L IO MOGOOIMBY,
M6HaobnddYmmo 0943L MY OGO MO30LYBOMO
OOM, dmboBomamdl my 06O Loboxgoom™
0JHo3mdgdda, HMaMMO JOH®MOGOHMHMOO dg3L
LOYIMOO™M BOYLMOB, ONBHYMILYOYIMOO
MY 06O bgmmm369d0m 0b/O L3MGHOm, 0Mg-
oL ®y oGO O3y LObOL VGHOBMEOIOMYG®
3060mMadoL, 0HOL MY 0MO BHYMNz0xM0/93-
maLOIYMO O 0.8.7°

©OMIYO0m BOJHmGMO doohbgzo, MMOY-
LOE OOOLOYMBIMZOBL VM Vg3L IBROMLYO-
MOb @O MOBOHMMadMOb IO m0gHo™mdOL

69 dyomeobol bogoemogem bobadodommml 2020 Henals
3 mq09bhgmoal gobabgbo (bogdg Ne1/743-19).

70 l)odoé)mgggj)mb 03[)({)0300[) 3060[)(5(4)0[5, bojo-
Goggmol dobogeb Loddgme dobobpdobs o
bododmggmml bobzgmombdymgdobe o 3bm-
do0ol ghmmomoago 0hdabgds Nel132/Ne95/Ne23
2016 Hewob 15 dobgol 0éHdabgds, babzgmol weo-
b0dgbolol obwogoonomydo dggobgool obge-
“0dol dmdBogdol dgommpmmmgas, Hgbo o
bobwobd@o.  <https://matsne.gov.ge/ka/document/
view/3193208?publication=0> [dme Hgomds: 31
00bgoho 2022]

LOOMPMYg, OO OOHOL MObOHMMYdolL B0do-
MHm 0g3MmaLoYMO." gobohgbdo 330mbyemmom,
OHMI OOHOLOYMBENM306L MOBOHMMYdMOL
36O®M09OMMO030 06 0g3L 3OMOMY3gd0, MY-
03omo 3oL 3yo3L B9amoMmyo0, GMIHENMO
dOMHoLOE OM0O6 3M0d0boMmIMHo LYOZYMDI-
0oL BOMHIMBOO3NoEMYd0. FBMOMIdL 3ohH03L
LEYOL EO JJPO®M MOTBT0 0g69dMEOO MO30L
7090909030, 30gMod o6 LYGL FTMOMYLL
330 Oh3gobmb.™

30bohgbd0o 3z0mbymmom, GM3 OGOOL-
OYmBmmgobo  oMoL  L3MGOHLAYOO, ©L-
330mM03396M0 @O LOGOMOTMGOLM  HYOHBO-
®900L  0GOHOYOMEBOL  FodOMF39dYMO OO
3GMH0B0MGMm0 JoomdOTo, ZoMbIMMOL 3bo)-
3O WohIHOHIOOL, Y3MO3L FohoModY,
oho3goL 37LOZo. VdOLMOB, 080 OMOL M-
639069 0030060, 3bM3zOHMIL 93maLOYMO,
39o3L Lm0 dMIM36M0.73

0060300 70MIMN0 Jgxz3oLgdoL d6830MH0T0L
800930, OGOOLGOYMBMM®M3060 boLOOMYOO
3mBoH0YH0 JO®MogOMHMO0L LHOMO! MFS-
bLO O LOdMBOOMYOT0. MmEobolb B3zt gdaL
00006H ™ 03mMabL 30H030L(3930L, OOOLEOG ML
9LOYOGYOO Fom Pbydo, bdodomommao Hmbom,
30M3T93MAYMBYOo0L 30TOOHM 39MOMIOBBYM-
0000, 0MOLEGM®ML 3Jgmboo MO ogho
0MOBOHMIMGOMOL 06 JBOHML VOTNVHHdMOD.
3403L 3OHMLMEBoOMIYMHo LOIgamdbhm BMY,
OMIMIO0(3 doOHOMOOOO 0MY0gb gobommg-
00L 06 hoOHMYMBO OMNOL Lb3OEOLLZO dvgho-
3M0030. 330006 MO0 MOZL OGHOEYOL Jyhodo
300OaNMYodL, MmIaEo 9oL oo™ HoYbo-
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71 39bpogmbol Goombymo Lobododmmeml 2018
Pemob 21 0g60bol gobobgbo (Loddqg Ne1/83-2018).

72 3n6po0bol  Goombymo  Lobodobmemml 2018
Peoob 19 dod ol gobobgbo (boddg Ne1/332-17).

73 bododhmggmmlb 189bsqgbo Lobododmmml 2016
Pemol 26 0gemobols gobhobgdes (boddg Ne25163-16).

74 dnomeobol bogoemogem bobsdadoemml 2019 Henals
26 090963l gobobgbo (bogdqg Nel/1116-18).
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17).

76 Jyomeobol bogoemogdem bobsdadomml 2019 Henols
9 ©9399040l gobohgbo (bLogdg Ne1/928-19).

77 Jyomeobol bogoemogem bobsdadomml 2019 Henols
22 03éHagnols gobobgbo (bLogddg Nel/267-19).

78 Jyomeobol bogoemogem bobsdadomml 2018 Henols
16 0gemobols gobobgbo (bLoddg Ne1/354-18).
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MO LOLZMM®M MEMOJ3000Y0d0, 3JMbEO
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80 bododmggmmb 189bagbo Lobododmmmlb 2019
Pemob 23 03Gomob gobahgbo (bogdg Ne64003-18).

81 dymoobol bodomodm Labodobmenml 2020 hemols
3 m90gbhgmol gobobgbo (bogddg Nel/743-19).

82 3n30o@oll  Goombymo  bobododomml 2018
Peob 13 0g60bobl gobobgbo (boddg Ne1/187-18).
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9Mad0m. JY3omHL LOTOMMOEOL bEHM3O, dLY-
39 b30oMHOE oG H™M 0oL Jomogdo oMLYOYM
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@O 000900 EOEYO0m §IME0HdL. dobo VB Om,
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83 bodJodmggmml oqbiogool dobobpdal, Lodo-
é)mg;]qp(*)l) 3060606 bodagmo 3050[&0(4)()[50 ©o
bododmggmml bobzgmombdymgdobe o 3bm-
do0ol ghmmomoago 0hdabgds Nel132/Ne95/Ne23
2016 Hewob 15 dobgol 0éHdabgds, babzgemol we-
b0dgbobol 0bwogomyomy®o dggobgdol obgo-
“0dol dmdBogdol dgommpmmmgas, Hgbo o
Lpobood@o.  <https:/matsne.gov.ge/ka/document/
view/3193208?publication=0> [dme Hgomds: 31
00bgoho 2022]

84 Gbmagol bodommodm Lobodobmemml 2018 henals
10 bgdgddéob gobobhgbo (Logdg Ne1/447-18).

85 dyomeobol bogoemogem bobadodomml 2018 henals
16 ogemobols gobobgbo (boddg Ne1/354-18).

86 039

4.1.7. otabmymbBemmgzbob

0300039M0 o gdmontho

30000(MEOIMOD

OGOLOYMBMM™M360L BWOBOZYIHO O JIm-
30960 39000mMEOOMIMOSd  YMmoLbIMOL, oY
OHmam©®H0d  dOOLOYMBMM™M360L WBOBOIYGO
©0 LOJo3IMO FOBIGMYEMMOOL FEMIOMY-
™Moo, 0J3L MY OMO dben M BOGOLYMT0 dMogco
LAH®ILO OOHOBOON, YM MY OO FIMOINY-
00L BbGOEOL FoH™M3900L V6 J3IMgdHMYM-
oL abbgg3m0;®”

3ubohgbdo 3zombymmdm, GMI 0bE030-
OIOMYGOH0 JgxzoLyooL 0b6a0MH0d0L doby3z0m
0MHOLOYMBENM3060 bIJoMoE oym IMBY9Ho-
MO O EOOMAYOIYMO, MYPIEO 30909009 06
LOJYOOMOEO. FOLBY YJOOYMBOMOE BgIMJd9-
©960  LEE0IT0, LOEOE YMIIWEOOIOO
J6O®M0gOOMO0 3JMBOO, dGOLOYMBEMM3ZOHL
06 3Jmbo HobLOMo ®WLOJozxcMo dEaMTo-
MO0 O 3OIEEMB09HYOMO® HOOOBY ©O-
60307 mo0. 3oL 0gd3L gdmEIMHo O J3930m0
LOOOYMId0, dbOLOVMYOL 033xmLYGO bLo-
boL 93930, SO30MOE M0BOOBEYdY; dbOLO-
0M9dL OMOOEH330HIMO LOLOL J(393900 ©O
L3MBbHOOYMHO  FoOBY39H0mMadgd0L  TomYy-
00. 3306HL LOZYMO®O J(3930L O JOM(E0YO0L
393MBbHMMJS. ZMObEYod FMbBOIhY-
M0 godmEEoMmYod JBROMLYOMOD O Mo-
BOHMMY0™6.88

3oL 0g3L VOHVOBLOJMB YOO EMBOL GBLoJo-
3960 03MOMMY, MOE d03MOboHdd Obho-
LOEOOMYSH  dIMOMMdOTn, doL ogaL do-
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9439300 060MOBO, 080 396 00BGYOL LOGOOLIM

87 bodo&)mgggpmb onl)(bogool) 3060[)0&)0[), bodo&)mgg-
ol dobagob bogdgmes dobobi®aobs e Lododmgy-
ol bobzgmoepbdnmgoobs o 3Gmdsgnal ghomm-
demogo 0Gdobgds Nel132/Ne95/Ne23 2016 femols 15
dobiol déhdabgds, bobzgemal ©obodgbobal nbwo-
g0©70cmd0 dggobgdol obgododol dmddowgdals
agmm(gm@mgno, 63[)0 o bd)oB(Qoé)OO. <https://
matsne.gov.ge/ka/document/view/3193208?publication=0>
[dme Pgomds: 31 00bgodho 2022]

88 B3gbhogmbol  Goombymo bobsdodommml 2018
Pemol 20 begdddols gobobhgbo (bogddg Nel/133-2018).

89 3300wl Goombymo  bobodobomml 2018
Peoob 20 dod ol gobobgbo (boddg Nel/35-18).
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90 bododomggmmlb 189bagbo Lobododmemmlb 2018
Peob 23 0obgdols gobhobgdo (bLoddg Ne49163-17).

91 bododmggmmbndgbagbo bobodadmeml 2017 hemals
21 bgdngdoéals gobbobgdes (bogddg Ne189s3-17).
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ABSTRACT

The importance of the scientific paper is due to the combined
theoretical and practical analysis of the norm-principles of juvenile
justice and the report of individual evaluation; in particular, the study of
case law. The research uses the method of analysis and comparison,
the method of logical reasoning and reasoning, the method of studying
and generalizing specific criminal cases and established judgments.

The structure of the paper is a kind of chain that is logically related
to each other, which is consequently reflected in the sentencing of a
judge. In particular, it analyzes what is meant and how to prioritize the
best interest before the judge imposes a sentence, then logically links
it to the principle of individual approach to the juvenile, which is also
inherent in juvenile justice and the principle of best interest priority.
These norms find practical viability in an individual assessment report,
in particular, the paper discusses in detail what issues a social worker
will explore before sentencing a juvenile.

An individual assessment report within juvenile justice is the basis
for a combination of outlining principles and making decisions tailored
to the best interests of the juvenile. After taking into account a number
of circumstances analyzed in the individual assessment report, the
judge will have a clear idea of what will be the best decision for the
juvenile to re-socialize-rehabilitate.
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LASOHO-3MBOMOIDAN)
3560(MY3b6JoJ2() 6&MIHANG
0ddoMEMa006 6MBL()

QS LHAMOIIoMN3()
3M(MNo3dadol)

bogmmdg ;mg®gmodzomo

39330b00b bLogtOIMEOb ¥6039GbOMIHOL
bodoGoemob 0030000 9bhob comghmdobho,
domo OYbeog9genol bogotmggenmlb gtmabyemo
bod9E6096m 0boo

bLA3306dM LOMYI3360: g330060 3MbhEO]ho, demmahgnbo,
ooh3mobo

JobOMAJO0

0emmghgobo O 39OHJIME, d0LO 3GOIJH0ZIMO GYOTOBOG0O
3603hm3omyboLb Lobom, 3bodmyg OLZYLOYOOL LOZOBL BoGIMo-
©396L OmamdhE 3MA30yha®OImo Hadbmmmangdolb LOIYsOH™-
3o, oL39, BObOBLY® 0bEILHGN0T0. OOTN06700, OMIMIGOTO[
39dmgb 0emm3hgob duLgadoL 3PFoMmooL 3M0b(o3gdo0L doMo-
®OE dL3YIHYdT0 HhOB3EMBY, LOZTOME LEGOWOE F0ENO6 03 ©O-
0336007, ™M V3 HYJoMMMa00L BOGOIMIMOOD O FHIIM33O
3063000675003 390dmgdd 9603369MmMM3600 T93E30MML MObO-
090MHm39 LOGPOML FMBYMOOL LIGOMO. LOH™T0 BOZOIMDHM™L
03hmGdmdom 2008 Bgemb Fggdbommo ©m3ndgbho o demm3hgob
H9gomemmannl 60HOdY 08 EM3ZY3G6HOL 30M39mm0 3MOIHOIYNO
®90mM0dOE0d 0Ym d00hH3m0b 3OHmMadho, M®MIgMmoE 03EGOMObEY-
om0 3LEOGFOoMLOMZOL Fgdhb939eM0 EOGONO. MIYIFO 03 39O OME-
30 300633 043696 0006900, HMIMMYd0(3 03 MY30m O0bHYMIL-

LOMMAY MYBYMOT300M0
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LOMAY MYBYMOTZ00M0

©b96, 0LOE 080h™MAI, O™ oM 3OHMBHLOYMO
0609®aLo 3JMbEOm. MYI(EY, GOMOE 39M0-
mEoL 39093, G®MOILOE LODMaOOMYdOD
8900h600 — MO LEOHOWOO BOOIJOMEO dod-
3™0060L momm IMBYHOL BWOLO O dMOLM-
000 @MMOML dMBY3EL, d0bzbIb, M3 03
00006mMYMaodoL OO 3M3O30m0 3Jmbo.’
oMmmdhgob-3ermgdhgdoLoadn 0bdhcmaLboL bo-
0®30M0 3odmam0bgo0 2016 Benob 3039
60bg30MT0 OOBYM.2 LEMMYE O3 39MHOMOO-
©Ob P9 m@©add LOJOOM3gMM VMBOTbYM
3OM™magdhL o LOFOO™Mm GJgLbh®o ghm-ghmo
3063900, 30633 3060L GYa0LEHGOEOOL Ob-
©96L demmdhgobalL 39d39mdom.?

oMMJRAN6 0KJI6MEMBaN0L
B6Jd9 I a0LO BamaMaMaa

0mmghgobdg LOJYOIGOLOL VYEOMYdIMNO
30630bommm, Modo 3EamMIOGMHIMOL 03 Hhgd-
BO@MMa00L Y6i030MYMH MO, 3o3936Mmm 3oLo
BOoO3MIMOOL oLHMGMOOL O EMIYZObEOIM
0am3vmagmdoL, oL godmE oL Jdgmmby
06ILHGOYMO GYFMEYE00L FJFo3IoIM
BOBoMOE® 0mM3Mgdd. 99(36096MH9d0 O O3 EO-
®ado dmmaobgbo 09(h3039096, HMI dENM-
dhaob HogbmEmmMand dM0gagoo, OmMames
©93MMIBIO0  HIJOMMME0d,  OMIIMOQ
7006H30DOG  gogmgbol  dmobEgblb H3gbL
3bm3Mm9x00d9 dMBIY36Mm BEMagdLd MY dY;MBENg-
JM9030, 39LOOVINLOE, dmMm 3gBHomETo
030 OO Yahomadob (396m®30 dmado.
0emmghgobdg 06gMgod POaG®og0 Bobgo my
LAHOMOO, LOOE odMmmMIAMmo AMLOBGMHOOL
00bg30m 030 9OM-9Om Yy3z9modg JLOB®-
®bm LOLHYFOOO OLOLYMYOYMO. dMIHY-
06 H9g46MEMMa0d dom o6 MO0 06MZOE0Y-
0 goboEboOd 3OEMOGNMO0L 3GHMaMaLoL
3J0bom. gbd 9M06036mML 0L WOghoE, H™I

1 gobommgo, o.2020. denemdhgobo, 3G0biodgoo s
boggmdgmgodo, . gg. 6.

2 0339 33 7-

3 bogadrem Gggbp®ol gbemgbymo Losggbpm, (0g-
dghogmo 20, 2015). bogodm Gggbdo denemghgob
Ogdgm@manob @053(’*}630[) 33(')(4)3 3003[& 06‘33-
db. <https:/mapr.gov.ge/p/1508> [demrgmm Hgomde:
15.01.2022]

oemmdhgod Hagdbmemmanol 3oM3zgmmao doMo-
MO0 30dmygbgod 0Bygde dohzmobolb dgg-
0bom, MMIgmO@E 30b9373m306900 EFoROYM
3030 ™M30MIYHOL O 3oL FHIMMYdOL mo-
MHomo 2009 Bgmmo LObgmMEdY. ©ddL Fg-
0093 0m3yszo 700-dg 990 306-HHOMIGOo
©O Bo@OIYMO 3OH03HM30MYDHY, MMIMIHO03
d99060mmoo 3bao3LO HYJoMMMMa0g0o0L Zo-
dmygbgdom.*

0mLOBNTBOZ0d 0L WOghHo, d™M3 V3 H9d-

BMMMAN0dY LOPOIO®O 093GOE dOMY 06Yygdo
@O 030 dLY dOB0TOGOHYOO: 3EH3HMIOOBR0Y-
MO® OEIMO 6eM™m3hHgobol Hgdbmmmano,
OMaMMHE ModIgbody ©mMm3lydgdbhob gbhm
oemm3do dodoghmoobgogemo LoL®HHdo. 030
30M39MOE 96 303 1991 Bgmb, 3o0gMo-
LO @O LHMGBYHOL Toge 0gbo dMBYGOMO
(Haber; Stornetta; 1991). 2008 69¢mb denm3hg-
060L 399339Mmd00 OdMOGoEbgoMm®O LODH™MI0
60300mMH™ML d0gcm Tggobom 3HO3HMIOY-
HoL — d0h3mobob — HEGOBDOI(30900. dEnM-
3ho060 F9a30dm0d 3obzdoMhmm, OHMamMM3
039030300 3D0OHEO HObOBaMadaL LOO, LOEOEG
M0OMIYPMO demm3n J903o3L Bobd demmg-
MOb VIO3038069090m 60FObL O OEYMOO
3030 Ma3OOBOIYMOE. demm3hHhgoboL dgoLBo-
30M9MM0 33eM930m0 0bLhohIHhoL (Institute for
Blockchain Studies) 33393060 99mobo bgm-
60 gobdomHozL demm3hgob Hggommmannl
3moLo®ngo3odL dobo godmygbgdolb Lo
LG ™L dobgz0m:

1. 0emmJhgobo 9oL 30MYIYMHO (3H03Hm-
30myho), O“®MIgMOE  d03M0Yygbgodo
™M39Mo(309080, HMAIMgOLOE Jo3dodo
093L BBOBLY® HHOOLOJ(E090MOL (Jo-
3OMOMOO, BIMOOO 3dBOZB0EMYo0 ©O
3ogG®IYmMo gooboob LoLb®Hgdgon);

2. denmdhgobo 3mo3o3L BbOBLIYMO dO-
6oL LEgdmIo FobbmGEogmMadym
™39Mo(3090L LO3OOLDZO LobOL 0bLIH-
9960 0L (0930900, 0JHh03900, MOMO-
39(30900) 300Mynbgdom;

3. 0¢mmdhgobo aumoLbIMAL ™m39EOE0-

4 Iansiti, M. and Lakhani, K. R., (2022). The Truth
About Blockchain. Harvard Business Review. <https://

hbr.org/2017/01/the-truth-about-blockchain> [dcm¢ne
Paomdo: 22.04.2021]



#21, March, 2022

161

9oL, GEIM®MO EOB60T6YMYOO(3 3M(39-
MEOJYOd O0MO dbmmmE ®}ObobLY®O
H®obdOI(30900g, 0MOdg 0LYm LAY-
HMYdBY3, HMEMMO(E00: OBOMEMYOY,
3936096900, 060330, LOFOOM™M BTo-
H®M39mmO0 O Lb3O.®
39LO0VBOLOE T9a30dMNY 3MIJ3om, GMMI
0emm3hgobo 0GMHOL FMBO(3EgIMS L3gEOOMIYMHO
H030L HGIYIHIOO (067 FMBO(3YIMO 00DHY), BH™-
09mdoE 0mbo3ndg0o0 ©anbydd O MOb3o-
0093MImMOE 0436900 dEnM3qda. IMbO(3EIImMO
MOOMIIMO 0eMM30 dMO3O3L 3MBOEH3500L
d30Mmg b6oBomL, GMIgmmoE 03mB3oL Bobo
0mm3oL JobooMLL.S godMIOBOGmY 0JgEO0,
39330dM00 3MmJ30m, HMI 0eMMm3hHg0bo dMLY-
0000 0MOL HOBOBYGYdOL FobBoOBomgdyemO
3mMBO(39AMO 00HY, Y39moO goM0aqoolL ob 30x-
MY 9mZMI60L JEIJHO MBI FIHBomoO,

6OMmIgmmoE JgLOIMAdIMOO O BOBOMOYOO
9oLT0 AMBOBog dboMggdL FMMOL, TgLodo-

30LOE, MOMMIYYIMO oM0a900 EOLAHYO YOO
00 9magdhH ™Mb FYHbomda, LoLbHgdodo dm-
6060M9mO JAGMHO3mMaLMOOL MOBLAMdOm, MO
be®309eEY0d  gIJHO MBI bgedm-
Bo6om. 000L Tz 3MIOdPYMMOM dLM
LIOOML: FgYyzoboemo dMBOEYIO0L BOTMO
30b900 LOYMOVE TJ9udmadgmo O JgLodo-
d0LOE, 650003090 gobbmME0gmadymmo Jog-
©900 0g6900 yLogmbm.” bgmdgztHymgdoL
dmbobBomg 3boMyagdL Tggdmoom OMB3Y-
6909mbo 0Yy3696, GM®M3 Jom d0gc demmdhHgob
H9gdomMMMM3000m OBLMM (309 gdIMO 3OM(39-
YOO OO BOGHIMOAIOL OGOV LOWBGMbYL
3MbDH®OgH30 dmboBoemy 30MgdoLOmM30U.

5 dodogmady, m., (2019). d0emm3hgob (hgdbommgas:
bogbhmodmbobo godogoomgds o Ladobmgyg-
gj)m.bodoé)mggg?ml)o ©o l)bgo 3(*)[)060)3360[50?]&)
3360 o domo goggogémb 6%360, ,,35(‘06(‘03050 -
XXI bongnbg“. 3. 303. <https://dspace.nplg.gov.ge/
bitstream/1234/320049/1/Gugushvilis Ekonomikis

Institutis Konferenciis Masalebi 2019 N2.pdf>
[doremm Pgomde: 12.05.2021]

6 Ibid.

7 Crosby, M., Nachiappan, Pattanayak, P., Verma, S.
& Kalyanaraman, V., (2 june, 2016), AIR Applied
Innovation Review, Issue 2, p. 7. <http://scet.berkeley.

edu/wp-content/uploads/AIR-2016-Blockchain.pdf>
[domm haomdo: 24.05.2021]

oemmdhgobo o Hodob  oOLYdMOL:
MO0 @O Obldymao demmdhgobo. dm3ma©
6OMm3 gobzLoOEdMZIOM®M, Moo LOLHYIOT0 08y
mobbdgdd LOBMZOOMadM030 JLgmo, GOM-
39mM0E3 060MhY690L M39MO(30Y00L JBZMIM
HhoBOBYML. y39moL Jgrdmod 3odmoga9ybmL
306003900 O 3MbOBomgmod doommbL Jugm-
30 300md39y6903cma BgLYdOL OEZ0M. BOR.
00h3mobolb denmdhgobo oMHoL Moo, MHodol
033m0obbdgdd, GMI 6900L3096 VOINOBL
3939dm00 d0H3™M0b0L Yo39, 30LOM 303HMOO
@O M3 Y39moOHg AMO30600, gL OGOL MYWYO
LOGLO, GOE 603603L, M™MI Fgazodmod od
00(h3™m0bolb demmdhgobol gm@o 360bmm O
3900093 0306ymm 0303960060 6500030960
3M03hm30myhHo.8

o3 Jggbgdo obghHgmm  demmghogbl,
5903960mo0m 030 bIodMo 06 33b3wmado,
3oL godmygbgooL 3M33060900 IMTOZOMI0
03069096. @ObyMHYmo denmghogbo dgBoc3ag-
®mo0L 000b5LOL TogomomoL LO®WYJZ39mdY
3v630boMmMm. 300g30m, 30BOMIMYOm, 30O M-
00mOE, HGMOIJHMG®GOL. 3030m, OM®MA3 gL 3O M-
39L VZOMABODHNVB0L. V3 3BHME9LOLMZOL
3™M33000900 @ObYGOPMm denmdhgoblb godmo-
4969096, LOOE FOGOH030E FYgdemYodm Bo-
bmb, LOE O0GMHOL gbo ™Y oL boboo, GO Go-
90300 @O MO WOBYOO OMAO FoLOZMgMO.
59M590md0m, 30LO OYY69d0LOROD 3MT30-
60900 MO3L 03039096, 30600O6 0830 JOIMNO6
d306m0 Hogdobmmmmandd o, dHMazoEOE, FLM-
gmomdo 30LO VBYMO0L dOEmY 0Ly 09300
L3930OMOLHO OOLYdMBL. YOO OMOBOTOMUL,
Om3d LOJOOMZaM™ ghm-ghmo 30MHZ9MMO
9394060 0ym, GMIgm3oE 6emmdhgobol go-
dmygbgdom d06oL Gya0LHMOBE0d ONBYM.
LEMGgE LOFOOM GYgLHMAO hHogyo®o ToL
LOoxYJI3zgmo. ,030d0E00L LOFNbOLHG® LONb-
RO®IOE0M H9Jbmn®m309000 ©O69H33000
©0 309mY96900L 330mbom 9BHM-9BHm0 Bmbo-
6039 3649000, 2016 9enb dob 306H39¢m0 LOG3-
@I 3OMIYIDH0 @Ob6IMH30, BHVOFOE 300V M-

8 3603hmgomype (Cryptocurrency) — oéob gemgdp-

&)(Y)Bng?o qYo, (4)0)8@0[) bo%fldSZ]@%{]B '50-
&)8(*)0(9836[) b@mdﬁgoﬁob bnb@gao; 6006(*)050

(Bitcoin) — 0é0b 3ohggmo ©g3gbhGomadgdnmoa
30gOYo oYHo, JIJHObywo gowobool
g6 om-ghomo bodyomygde.
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mo, boenm 2017 6ano@ob LogZo®m GHoLbdE0
Bitfury Group-c06 060386 ®m3cmmonb 69memy
9H03L 064900, oG LI 3OMYIHob Bg-
0MYGH Y0880 08MEHE9®HooL, devmghgobo-
bo @0 LAOEM-3MbHBDOIHIONL V63300
0030em0bB06YOL*°

oMMJRAN6 0KJI6MEMBaN0L
bO3I6MBE3MCIBTDM
HNIWSGHN]

0L39, GMaMME b9do0LINGGH0  Fobzomo-
90000 (HgdbMMME0d, dMMM3Hgnbo o doLo
300myqbgod goboL obom godmB3n390L Gg-
39M0MHa00L MZOMLOBGOOLOm. HZ9bo ToMYg-
3gmoMgogmo  bobHYdgooL  LOAMBOZENM
00%06d96Mmboemmonl  HGMHPB3gMmYmABd  dMmo-
360MmO0LM30L  AMOZOM0  ZoAMB39300™0, BM-
30000, MYaxmoMgdoodg MGMI 30L0Y0OHMO,
0JBOMHdIIMOO 030 gobzdoMHmm dLYMO WM-
MH3om: demm3hgoboL LOLHYTGO0 FYToMdL Bbo-
MmO JO®M0gOmG39a00L byemTgLOBYMIOE.
9Mog30m dmm3hgodb LOLEHYIOTo gl BboMggdo
063mabohmo MHHYdodd O Fomo dodmygby-
00LMZ0L OO LYOOEYOO! EOIMBIGOYMO 3o-
GHOOMOD. dmaoghm  demm3hgod LOLHYTOT0
0mbm3zab 3oM0agdob dmbobomg dboMgmo 3o-
BOMBOL 3odbyeMAL, Foagcod dboMmngdn dgodemg-
00 06MB0dYGH0 POGABHD Lb3d dMBbIdGHOMY-
00LM30L. gL byemL BxYBYMOL HOMMOMMOOLO
07 3009MOEOObOTOIMOL J9aE06MYddoL O gob-
6HEOOL LOGINObMOOL OO3OBMBL, GHOLM30LOE
99300000 3odmaygbmm demm3hgobo.

HOMEaLOE deMMm3Hhgob LOLEHY3OL Lo Y-
00 3oEO3MBAYOYIMO 30MOEMOYd0, oL dg-
Jdam0o d994360L 30GHOEMO0L oodmB3no0L
LOZYNOB0 FYOMEO V6 3JMBEIL EOIMBIYOY-

9 bogadrem Gggbpdol gdhmgbymo bosggbpm, (0g-
dghgoemo 2, 2017). dgmmzbgob iHgdbmenmgoals
©obghggol dgmmyg gpedl ohygol. <https:/mnapr.

gov.ge/p/1508> [derenem hgomds: 12.05.2021]
10 Australian government department of industry

science, energy and resources 2019, (February, 2020).
THE NATIONAL BLOCKCHAIN ROADMAP,
Progressing towards a blockchain-empowered future,
p. 15, <https://www.industry.gov.au/sites/default/

files/2020-02/national-blockchain-roadmap.pdf>
[dmmo hgomdo: 12.05.2021]

M0 30MOOMO0L LONBYE M F03BEMOHOMHO0L-
306 B30m3do. gb LOLEHYIgd0 dLMGEGMHLL
Lb3oLO 30HOOMOOL ZOEOIMBIYOOL O Tg-
00093 d99dm0d @OOEOLAHYOH™ML, OMI 30M3O
©OOEOLAHYOHO FOMO 30MOOMOO dMM3HY0b
LOLHYBOT0. gL LOTYOMYOOL FoLEYAL demm-
3P906 LOLEHYIOL, OOEOLHIYOH™ML 30HYoOL
30MHOOMO0L BOIZOMMOY O, LogoOHMYd0L
390mbg9g30d0, aooLbEaL FoEOIMBIYOYM™MO
30000 0bx@mM®3o30d HMObdOJEooL Lb3o
dboMmogoL.  306Mob  09bH0B0ZOE0OLMOL
90000, 0LY39, OYBOLIJOII0O 3MBBOEIO30-
OMYOHMOOL ©O(33Y, MHOE 9OHM-9O M0 FMO30-
M0 3mmMbMm3bod demmdhgobol 90mbgaaodo.
00030 oL 0837mM0bLLAYdY, HMI OYHOEIOHOBRO-
3030000 O QBLHZOM®MBNTYOOL FO3MYm69dd
LYOEF O® O®OL LOZTO®OLO 030LOMZ0L, O™MAD
0303300  0eMMm3hgobolb  dmMAbIdMgomaL
3M0@BOIOE00MIYO ML, GOEaOd MY denm-
3ho0bBg 0MLYdYMO gL 0IBHOBOZOHMEJO0
0730330090006 d0m P3Ob dOam3 MYo-
my® 0O300690L, oM Y39 goMgagodo
0 dmbo398900 390dmYod LOFOOMEO HObMO
0emm3hgobol 60gbdy (7nGbomdy).
9L 0®0L Logombo, GMIgmoE dobobogo-
3L LHOBOOHOBOGFOOL LOBYTOMYOOL BOBOML
LAHOBOOHOBOEFOOL LOGOIMOTMEOLM MMFO-
60BoE0odo (ISO). demmzhgobol LOLEHHIgd0
9MY639mymxygdb ©oE30L 3B 03hmadomnn-
LO O AMBOBOgMO 3MBLYBLYLOL LOTYO M-
00m, (390HGMOmMYMo MGaObmL LogomHmMydaL
306M9dg. 6emm3hgnbab BogbgooL AmMBO(3939d0
J33MYMO0, Mo b0dbogL, HmI domo Jg(33-
Mo 06 BOTMO FYydemgogem0o 3030603 30, MY
0039 OOOLBMGO 06 MOMMOMYG00. d30H™I
0930090 LOLHYIGOOL EOBYHRZO dMbO-
3908m0 LOBYLAHOL BOJLOBOM YOO FOBDOOLO
@O MOMMOMNMO0L MOZOEVOL dLOGFOMHOMO.
0emm3hgobol 3mM3bIOGMHdmMgoL Lo YdOM
Bo™Md 030L JgLobyo,
o Y LOOEOL FMEOL FMBOEYTYd0 dEHM-
3h90680 (063 80LO BOGIMTMY);
e (MmMI dMbo3gdgo0o BdYLAH0O, YM39I330-
60 390mb3930m0 06 gobdMob g m-
09000 goM®9dg (30LO FMEMOOBMOY);
o MMIOMLYdMOL gLOOVANLO LOLHHIgd0
3mbo390mO 89Y43060L LOFOGHMOZOE.
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03 03mME060L googdhob ghHm-gbhmo gdoo
030L 3eMOLOWNIO(E0Y, MY BHVIYBO® LOBEO MO
3mboEg0mO By m. LONTYOM BYOOHMIdOEOL
30Mm9dmo0 3mMbo(399900 Fgx3oLYdYMNY, M-
3MMOE 90MOMO @MboL, bogmgdo LO03Y-
M BYyomHmagdoob domadymo 3mbo3g99d0
30 — ©O0OMO MBOL LOBMMONL dgmby."
00909300 LObgMBoBMLO O denmghgo-
60L PIO®MOYOHMM09030 OOIYO0MO d3MY00-
LY, 08 LYY M™MT0 0LY3 IMOZOMO FOOIYFOY-
MO 3OMOMYT00, HMIGIMOE LOTYomgdL oM
00930 oO3009M 3O 03HMOMYImMLOEAN
LOGYFIMOBFOM 3MIOH030L HOTMYOTNdYOO-
99. 9O®-9Om0 dMOZ30MH0 Lo mymg, MMaM-
®3 3339 00060360, 0eMMIH0bTo BObOBLYGO
HGO6BOJ30900L ObMBOTYOMOOd O LOBOD
36OMm9gbhadolb Jgadydozgdmagdno B0bobLycmo
60300900L IOOEMBOTNBOEFOOL GYaHMOH™-
6900LOM30L FOLOMYO FMGHIGOL JgdMIZ3MO-
3009096 @o, oLY39, dLEO3LO gLgmadoL Bg-
360m0 00900H0xR030300LOM30L OIYBFOMHdH
06@OOLAH®YIDHYGIOL T9g3b600b, LObyMIBo-
ROLOWL JOMOgOOMOODg LOYdOGDO ByETY-
H0o. 0800306 EVOIMYPYZOIPOMOE, OTNMIHY-
00 (H9gommmand ®odabo® HO0M3MYOd
3OHM3MLYMOE, JOM3bYMO FMOZGOMOYd0
06 0hJoc9096 30LO FOLMIGN30 POBYGZ30LO
O 309mMynb900L BbOOOOggMOL, ymagem 390-
®mb393030 00 3MIHOHOI®Y 30065, LOBOD FOL-
%9 03909m0 3OMIgdHaoo OO300YMBOMgdL
LHOBOOHYM LOZOBMBIYOIM™ FMMbM3-
690L, GMIGMLOE H3IYMIOEH03 BOBOBLYGO
06LH®00L 6936900 9Yy969096."2

O®MamOE 9330 003MIO  9®3603690),
0emmghyobo 9b030mIMo HogommMMandd mo-
3000 OGLOM EO FgLOJIMYOTNMOgdOm, BODI(3
domob 093Mm0 ®O3 I9HY39mgoL. demmghg-
06 H9gbmemmanol ®»9aamodmgdol bogombo
LOOBHYDILM O LOZOFOOIMO VGO FbMMMEO

11 Australian government department of industry sci-
ence, energy and resources 2019, (February, 2020).
THE NATIONAL BLOCKCHAIN ROADMAP, Pro-
gressing towards a blockchain-empowered future,

p- 15-16, <https://www.industry.gov.au/sites/default/

files/2020-02/national-blockchain-roadmap.pdf>
[domm haomdos: 12.05.2021].

12 gobommgo, o.2020. denmdhgoboa, 3G0bEadgoo oo
bogydgmgodo, md. 33.206.

LOJOOM3gMMT0N, O0MOTJE ©FgM030LO O
9360 ™m30L 3oLAHVdOM. FOLEVIO OO 06(HY-
®9LOEOD FOAMIOBOMY, IJ3MH0O60 096900
3v630bommm 030 06O FbmmmE LOgJoOM39-
ML FOZOMOMBY, OMHOFYE FLOTBMOMI0 OM-
LYOY MYIFIMOB30IOLOG BOOZLILMM; 3bo-
bom, LOE HMaM® bEydd Fobo MHYaxMoMHdO
O MOIIbO® doMH0300 gL 3O MEILO.

0emm3hgob Hadomemmanol oMLE0 FoM-
33930LMO6OZ9 000YOd omb3d — GMaM®
390dmagdo  godmomo  MHoL3d0EOL Zodm-
00boMy dobo MYanMOEd O LOYOMME
dgLodmgdgmoo 3o gLb? ommdhgob Hggdobm-
MMA0YOMOb ©O30330MHd MmO dboemo MHYaY-
mMoO(30900L0 MY 3OBMBYOOL FoMYod LOIFOME
OOPm 3OHMEILMOL VGOOL EVZO3TOMYOYMO.
0mO30M0 3O MO0 3oLOZYd00: BOMIMYIYOA3T-
B6am00 9OH™M0 LObyEMIBoGML FbGHOEOL CLYMO
LOFOOMMYOMN30 YOMOYOOHMOOL  BYIYIMO-
900, GMIYEoE 0L GROMIMYOL LEOMEY-
00 OMam©OHE OOLOM, dLY39 d0LO RBOJHMOGO-
30 9aMm3dmIMO0m. BOMYMNY, HMT dboMmO
0b6haMbah Hogdbmemmangonl gohgbod LMYMO-
O J9(330MMO MOBOTGOO™M3g LOTOOMHMOL go-
3900. 030h™m3 demmdhgob MHYa3YMOE090dg LOY-
0060 dbmmmmE BOBoMmMdM0g Jgodamgdo.

oemmdhgob  Hgdbmaenmangdolb  gohgbol
0m0g0Mm0 30dd6o 30063 3OH03HMaOORB0Y-
™m0 30myHoL JgamMYodd. 36MO0MNd, HMI
MmObOIgOO™M3g 3O 03HMZOMIYHYOoL  dOLM-
MIHYO0 JoGHO3mMabmMdd LEMGgE dMMIHg-
06 Hh9gommmangol 0ygbgoL. dgLOdV30LY,
o0emmdhgobol  LOTOGOOIIMYOM030 GYaYM0-
900 FMMOOBOE 06 BOBoMOM0Z P3O3-
306900 00h3mobal, gmg®oydol, o Lbgo,
O0MHLOm 3LROZLO MY MEBV3 3obLbgvzg0YMO,
3603hm30myHadol 30doGMm LObymMIBoBML
dbGmoOb OBYLAdYM TgdMY390LO MY Mg-
3IO(3090L. "

avbzobommm dmmdghgob @Hagdbmmmao-
oL ®9a33m0Mmadab Logombo GMaMGE LO-
JoOHmzgmmL, oLY39, LbzoOLL3L J39yboL
3030mMomdg, GOMO Jg3demmm bob3d @O go-
0BbOMMOBYoL, MYy MOL 960d9d0 P30GOHOHGLMOY

13 3000bmboo, 8. 2019. dgodgdomo bododmeal

Joboym-3g®dobymo  gydboo, N3, a5. 7,
<http://lawjournal.ge/index.php/3-2019>
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Lb3o gd3gybgddo, GO O6MHOL oMo dMOZOM0
LOMJBgMO O 30BOBO, GOL JOIME 3OO0
06900 dmmJhHhgob Hagdomemmanol Logobmb-
09dmm @Mbady M9aImM0Myod. O306ymm
080m, OHM3 LOJOOMZgMM™ gOM-9O MO 30039-
a0 04m 30633 30B0L M9a30LHGOE0 FMObEO-
60 0MboLBYMO HYFoMENMZO0m O BOJH0O,
OMI 0306 govdomHmMY. oo boboo, LoO-
JoOmM39mmML 3MOZ3OHMOd dogmobbdgzolL o6
0936MH90L, Homo LobgMBoBMI MOZ30 OND-
330060MmL, OEMaMOE MOoEIOH3TO J39yobod Lo-
bgmaBoxrm LY®30Lg00L F0BMEIdOL LRgOH™-
30, 9L gbgdd HMaMGHE LOFJOOM39MMUL, dLHY3]
260™ 9399460L dMgomodggadL.

2016 6L Logom MHogbHGOL 9OHMZ6Y-
amdo LOVRYBH™MI, HYJbMmEMMmaoxdo Jobgo-
MO6MHgo0L LOIMTOZMM 39a30L FgLOdOdNLOE,
0emm3hgobolb LOLHYTOL 3330 VOBYM.
330m930L  BodmMBYgo0L  060E00H0Z30 TMBO-
3999600 JLOGOMbMYdOL EOEZ0L PYOOY639-
MYmBom 0Yym gob3omHmdgdgmo. 03 39M0m-
@oLOMZOL OMZMOE Y39md LAHG®IIJHYMHOTo0,
0MLYOYMO FMBOEHTGOOL OBEZO OJoE HEo-
©OE0YMO  3009OYLOBGOMbMYoOL dMTgdom
bOYoMEO. MY3EO d6MMM 3gMmomdo gobdo-
®905mo 3009M3gHo3900L godm, GMIGEOQ
80306 MImo oym OmambdE 3g®dm, doLH39
LOFOOM LYIHMEOL B0oBOOMIIZ, LOFIO™
®99LbH®3o  LogobhmE doohbod dmHdydbo
obgmO gdo, HMIgMOE 390330MHYdO dMBNT-
B6yMmL O 3009HMHTgHa30L GHOLZYO0 09690MEO
3M0gH03IMO® 3obImgoym0; 0LY3Y, JPOYLO
03000 3MBOEYTYd0L O3MYBHYHMOOL OLO-
(30300 IBOM BOZMYOOE (90O OMNDYOY-
M0, LOGOMOTMEGOLMEO VMO0 TIMM-
©900L EOBYH330d].

LEMGYEO dENM3HYOBO MOZ30L0 JO0ZOMIM0
d9LOdM YO MOgdOm dBOL 9O M-9OH M0 dLYMO
0900™@0, 30LO MOBVOOOYRBRMYd0ObO (peer-to-
peer) @O ©IBEIBHMOMDIOYMO LHMIYIHIMOL
Byommonm. godmaoboMmg ogdomob, ©mabL
B9LGMH03T0 OEZLO dMM3Hhgnbol LOLHg3om
3dMo30 Jmbadolb ®gaobh®oEoolb Logombo.
090 0aMIOGMmIMBOL 03030, MM3I Yymzgemo
306H0g9000L gLoObYd HOBOBYGOL dOeMM3Hg0BOL
LOFOIOME bgETOLOB3E™A LOLHYIOT0 FOBMO-
30900m LOFOOM BHgagLHE0 BgdmadL YJHhzgbmL

306H0a900L dMboBomg dboMmygoL, M M™A:

1. oL dmbgdo, GMIMOL Gra0LAHGOE0E
LYIOEOM, bOIZOMO® OMYaOLEH-
GHoOHEO 0emmIhgob LoLHYIOTo (Modog
033em0oLbb3god EOTMYPINMIOIMO @O
a3uboBomadymo 3mbo3gdmo  LoL®HY-
30, ®oLO EOEOLAHYMIOOE TMbEOYOO
Obommo HobOBY®gooL gohgbom, gb hHo-
606gMmo 06 0gbgoo Hh39ymadMHogz0 0d
393900m, MGM3 H393mmYoMH03 ddMbO-
69630 03mOoL 306gdob dMBO(3Y3g-
00, bomm 6emMmghgobol dAMBOBgMOL
390mbg93030 00mM30 32-30x3MH 0060 393
3MO0, MGMIgGELOE dYLHO® 0LYMO39
LOTOOMMYOH 030 domo 0g3L, HMam-
6E LHOBOGOHIYM VBMBOBYOL);

2. 0LY39 6O 3o33LEOM bodo 03 WOIH-
LOE, M3 LOFOOM MgabhH®oL dbMo-
©Ob dgadmadgmod Mondg ImMbo(g-
099000L F9(33MO, MHOEZO6 6500L30gEM0
J09900, HMIgEMOE ©OZ30MadolL Lo-
boom o6 0g43L LOLHYIOL BoEHdYmO,
03HMAOHYOHOE 00LObYLO dOHOTO.

LOFOOM MJgLHGOL 9o ™m36ymMo LOVRYO-

hm 06HoL LOgJOOHMZaEM™ML 0gLbhoEooL  Lo-
0060LEHO™ML  EOJ390IYOOGYOYIMO  LOFIGO ™
LOTOOMMOL 0YOOEOIMO 30MH0. 030 ©O-
0MHLEY 2004 BgmbL O g3gyobodo dboO,
BoMm3oMmadgmo  MHgaoLbH®oEoolb  LoLbHgdOL
d99060L 30DgB0 gobEo. LOFOIO® HJgLH®OL
96HM367m0 LOORYoH™ML Jggdobo 0ym Yyzamo-
B9 0608369mMm3060 BOdogzo LOJOGOMZgEM-
30 gd®og0 gmbgooLb dgbobyd 0byrm®IvE00L
LOLHYBOHODOE00L3YD. VTOLMOB, TdL LYGo-
mdYMO 3OHMOMMYTYd0 999330MIMI0M Fo-
©O9(30. GMIYM3O 300mOMYOOT dOPYEOMHdIENO
30boO MLV YdgMBY MG0gbHoMgo MmO,
309930630m9, JLogOHmbm O 9O M0obo My-
30LHG®oE0oL LOLHH3OL BF9ddbo. o3 dodoom
306bMmOE0YMEO YM3moLIMI(339M0 (33¢00-
m9d900 OO MH9BRMGH3Go0 LOOZYbH™MTn Mmmbo
doH0mO0 3080OHMYMId0m: LOZObMBIYO-
oM, 06LHOHIYE0IM0, OEI0BOLAHGOFOYO O
09JbMIM30YM0. 0d39bh0 BOINEO MY30L-
H®OE00L 3OMEIOIMId0L  godoMmH0390007
060390 MH™M39 06BMG®IOF0IYMO HYJdbmEmm-
30900L godmygbgdom.
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0gLMHOE00L LOTNBOLHG™ O LoFo™M Bgg-
LHGOL g ™M3bMO LOVZIbhH™ (NAP) ymagm-
m30L 0bMZOHM®Yo0 0Yy3696, TgLOdOTNLOE,
LOJOOMZ9M™ 30MH39M0 J39Yoboo FLMWBMO-
™30, OMIGM3IOGF QO0BYm denmdghgob hggom-
ammaonob godmygbgoo LOFOO® LYMZ0LYdT0
O 9™ mO0m 030 04gbgdL dobL JmbgooL
©930LHGOE00T0. 393M0  g3gyobo 0bBygdL
o0emmdhgob Hagdbmemmanoll dgbBozmol 3m-
GOIBEo0L dMAM@ba®oLb dodbom, Toghod
LOJOOM39gMM ALOWMOM 006300 00B65LOL
BoMHAMgd0L ®»godmobado dmBobogg 5 J3gyo-
6oL JMGOL OGHOL EO BddYz060 3MBOE0O O0g3L
3OOIxE00L 9mgdolb 0bgdLoL dobgEaz0m.
006@M®M3OE00 LOJOOHMZGEML  306MB3YO-
mmoob JgLododoLoE Jmbgdolb LOZYHGY-
00L JgLobgd OGOL LOFIOM®M O Y39mMOLmM30L
bgm3oLOB3EMAN. 0b@WMGTO3E0d  Jmbadol,
39LO3xO®OL, HIOOHMGOO0L, LOFOGH™ LOTO-
GHoOmobL Jgdmy39d0L dgbobyd O 0.9. doLO-
0900 VdMBOBYGT0, HM3YHEMOE 00 FMOZOM0
3OHMOIIH00 ©O MHMIgEoE bygemdoLOb3z M-
300 300 3903396mdY. LOFOIGO®m MoaLHGOL
03MBOBYMOL 30TOOHM dBLYOMBL LOLGYMOLY
©O0 603E30MMO0L 3MYBYIBR (30O, BrOE 60360-
3L, ®M3 0b@M®IO(300 LOBOMO O V3 VBB M-
6303000 LOWYJZ39MBY bMGOE0YMEOYOd Y39-
MO 07600Ym0 LOJF0OBMOd 30MHM36900LO
@O 30L0 LOZYOGYOOL JBMHdgdaL d0BOOHM
@0 Lbgd M®EOBOBOEB0YdO dLY3H 0Yg69096
03mMbOBaML, HMaM®OHE LOZYIM®HO0L 06 b3
JIBRMYO900L OFOOOLHYHYOIMO LOdYMD.

9oL 998, Mo 2016 BgmbL gobbmd3o-
9oy a3o LOBFEYMAS 3OMIIHTO FOOTOOM-
Mo, 2017 BEo@ob LOZOIGHM MYaLH®0 Fgmby
9Ho3L 06YgoL, MO LOEIMO 3O MyghHoL Mg-
OMIMH 970930 03MJO9g9dOL O LBOG(H-3M-
BHG®OIHgooL ©OBaMa3oL  0MZ3OMOLBNBYOL
LAOODH-3MOHGOIHId0 30 deMMmIHgobolb gFo-
939 BOMIMYaI09mM00. LY HMI, MY OO
00@MMm3OE00 LOZYOH®YO0L Fgbobgd VOLM-
MIHIOOO ©OEIMO 0ym J39460L Bogboom,
NAPR-b LYGOEO, gL IFPOHM TYHOO ©OY(33Y
LOYOMOTMEOLM EMBYDY. GO MJ3d POV,
3906hGomye LOG39MY0Dg FMYMO O3 bRM-
©30300L J960b30 O FOMO 390339M DY 3O6-
®mo3LY00 OHOL EOE30L dOMObHNY, ToaMOd

000LO godm, HMI 3306MEO JLOGTOMbMY-
00L IBO® FOMOMMO EMBY 33JMbMEO, OMAY-
Jm 0g6o Blockchain (ggbmemmano. omLYdHm
LOLH9BODY 2017 BemoL 20 MYdYOHZEOEOL 2,5
30mombdy 3gho 03mMbOBatH0 3339 3083003
boam0o“ Blockchain LobHhgdodo, GMOE 60360-
30, ®M3 MmomMIIYEm dIMBOBYOHL dg3L LOZY-
00M0 JYb03omydo 398 3meo. L3YE0OMIYMO
3™@o (Hash) 0gdbgdo mommgagmo o3mboby-
6HobmzoL, HM3gMoE gbgod FbmMMEO OMOLY-
0 EM3YIIOAL. BILHOL JL MO Y3BOZ6Y-
00 Blockchain-b. 09bhg®o 393900 Blockchain
of Bitcoin-Lo O NAPR 390Lo0hdg dOLHYMY-
oL LOMOIYMHOL 6OBOIONMBODL.

3mb39xE00L 30Mm39mo ghodob™ obey-
agdoL 39093, NAPR go@ogomo Blockchain
3000GmmYmgool 389-2 ghodoL gobbmd(z09-
m9oodbyg, HGmIgmboE TRUSTcontracts 9B6m-
©900. dgLOOO3NLOE, T93300M0d 3MI30m,
Om3 090003000 LOINEOLHG® LOOORIMG-
doom  H9ggbmammangoob ©@obgmH33000 ©@O
800mygbgo0L 39mbom g m-9GHm0 dME06039
3649000 @0 2017 Bano@ob 30b@o 36md0cmo,
OMmI LOZOO® BYHLA®O JObeglb HYI6MEPM-
3000 300mnyn690@0, BGMB9emoi 6900L30HG0
bobEAYFOL JLOGEOPbMYIOL 3OEOOEHMGNS OO
JoOI639YMBRL 30bbMOE0YIIOIe0 OHGO-
6809609000 @OEIMMIOL, 3085306030 MAV-
Lo @O AmFboan™oOL. 3OMEHLO VGOL HELgID-
Ombym0o, Mop 3JmobbImOL o@OFNVbIYG0
0360000 HOJOIZNMIOL, BHOE 003000030@
dob @oEIm™ooLe @O byendobob3E™MIMOoL
dmoEogL. dMobdog0o, GMmEgmoE oanmd-
H906 LobLHYBOdo Bmbgydy, bOGE09WDHOO
IJmaggdoOmbzmao 6obom, GM®IHmor MO3Y-
6087 0o@30mMOLOY OEI” LOFOIO ™ MYaLH-
60 demm3hgobdo Mm@BOE0OMIGOO F0RGIMO
bgmImBghom ©OdMBAZoYem  dMbO(39390L
3000ado360L, MomoE gobbm®mE0gmmadymo
HEO6HOI300L BOTOIZOMMMOOLO O JYHYHOO™-
00l EOOEOLHYGYOL. VIMBOBYGOL TJgLobyod
06@MG®IOdE00L BOFIOMMO0L FOOIMBIY-

14 bogodo Gggbpdol ghmgbymoa bosggbim, (mg-
dghagmo 20, 2015). bogodm Gggbpdo denemghgob
Ogdgm@maoob @063‘4’83"’[) 83(*)&)3 3003[& 06-
gqob, <https:/napr.gov.ge/p/1508> [dmmm Hgom-
do: 15.01.2022].
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00 69000309 EVObHEGGLHOYM™MO 30GoLM30L
096900 dgLOdmgdgMmO.

o0emm3hgobo dMbBOEY3mMO HBIOHGOMO-
89030 00DV, HGOOEOYMO FMBO(EYIMO
0009000306 aobLb3o3900m, 030 OBYMOO
OHmam©OE 30096HIgHo3000L306, 0LY BOBOIY-
M0 3oboar®mgooLaodb, MoEacd doLdo oM-
LYo YO HOBOBYMYd0 OO ghm 3MB3OIH YT
0a0moL, 0GOIYEO MmO FLOGWMOML JOL-
dHoo0m, dSMOOMOLMdOM 3MA30Ha®3n 0bo-
b900. OMIgm0dg dMBO(3Y3To LOYF3m BObO-
39mo300L 6900L309M FFEHMMOdL JLYEOL
Y39mo  3m330790aM0 03h™M3dDHYH 970330
omm30o3L."

LOFOOHM GYaLH®OL 0bRMGIOE00m, LO-
JoOhmzggemmdo  0emmg3hgobob o 3dbgaozLo
306060madgmmo  Hggommmangdol dgbobyo
35Md09M900 9O 30093 ©OOOMMNY, HMam-
M3 09eoLHdLY O JObMBIYAIMgIgEadaL
699030, 0LY39, LOIMOZOMOM JYBYgdgOLO
©O0 dM3OOE® LOBdBMAOOMYO0Tn. JgLoodT0-
LOE, aMbogMo ZMbHGOIHId0L 3O M9gHoL
306LOLMG(309MGOMMO® OYEONYdJeM0O LOTO-
HOMgoM030 00H0L FMLOABOYOgMO 3930
3060 0ymL 3oMHo30 O goLogynodo, gBYJIbY-
0mOaL JOOMIYMO 3JOBMBIYOMM™MO0L FMo-
306 3MH0b30390L O, MVIHboEOE gL Tg-
LOJEMYOgE0d, dMJogEYOEAL  OBLYOYIMO
300mbd0L, ®YaxmoE0gd0L 3odmygbyo0mo
@0 364909000 HOOMIYEOMO0M.

LOFOOIM GYaLAH®OLMZOL obLOZYMEOYOY-
oo 06hg®aLOL J93(339em00 890H30 LOJO-
HOmMad®030 Logombgdo:

e 3boMygdolb 0abHoBoE0Mgdd O bLoO-

39069000 JBRMHO0L EOEOLHYOYOO;

o 439yboMH0obmMdd @O gobLogym®mgdy-

™0 3OHoamM®m0oL dMbO(393900L OB3Y;

e 00 LOZOMbYddy BYJomdY, GMIGEOQ

306939030900 ©ObIYIOYMO  3OHIZ™-
®oob LOgoggoL (BogomMOMOE, T30-
MO 0Yz060);
9m3bTOGHYOGMMO (339,
30LPboLIgxd MO
3930ma0dY;™®

©033909w

15 039
16 godhabadg, b., (2020). denmzhgobol bLodsdoemgd-

G030 Gggmodhgds, badogobpndm boddmdo, 33. 90.

e ©03900L AMa30Mdo.

oLI3g 3OMa0 096900 30LOYOOHMM EO-
39009, MmMImMoE Jgodmgdd BoMIM0IZ30L
OOMaMOE  LHObEOOHIMO  bgmBg3OYMY-
00L (OM®3AgEMLYOE LOdmJomogm 3mgdLdo
3b30900m), 0LY3g O6CeMMIhgoboLO O FMbBo-
960 3WbH®HogHadoL 3odmynbgool 393mbag-
3000. ©O308ymm 030m, HMI LHObLOOHYMO
3Mbh®oghoL Jgdmbzgzodo dbocmygoL y6gzm
0000 0(H30(3900, MY MOHYO 3MBZMHIH IO O30
©O0 MO 3993909 16@om d0LZMO. 3Mb0gE0o
3MbHG®ogHoL J93mbzgzodo 3o dBMIEa® 0dolL
03039003 @O 3OHMOMYOL BOHBMO®a9oL,
LOYOME VGOL MY OGO LOEOZM 3MBIOHDHI-
0o Logombo 06 MO boBomIo. MHoE dgabgddo
I6bMYe  3HoghogoL, ommmdhgobo d93MO©
0JHIOMPE®00. LOJOIOMZGIMMLMOD FgOMY-
00, LODMZOGZIMgm o3 LOLHYIOL 0Ygb69-
096 oLgMmo OO 3MI3060900, HMZMOOEOO
Amazon, google ©o Lb3.

3030MOMOE, 0MHOHObgmO O 3MHYb-
300mL byogL demm3hgob Hagddbmmmango-
do. 2016 BgmmlL o0Gmohobgmob dmogzdmdaL
InGML3S AGHYZaMTO LOTYEB0YG ™ LOZo-
®byodo BoMHoanbd dmbLybgdo, LOOE LOY-
0060 04m H9gdbmmMmanoL 3MmHIBEOOMLO O
0603369 M0o0dg HMam®d 3 3aMdm, 03MHgm39
LOFOO™ LYIHM®T0. 30OZgm Hogdo, o3 HaJ-
bmemmanol  godmygbgdom  LObyMIBo@™ML
d99d@m0o mogz30L0o LY®30L900 JBO™ JBRIIOI-
Mo @O dmgomodggdobomgzolb  bgmadoLOB-
300m30 3obomL, vgMhgm3y, bogmo JggbymL
3063000670030 Lb3OEOLL3Y g3mMbMB03YG
LOJB0OBMOLL, 330G MY J339 BIbdY FIO®
0000690LL. 0GHoHObgmOL LObgmABoBRML F0X-
®ymo LYI®Z0LYd0 FYTJOMOL 030HY, O™ 3O M-
(39Lg0d0 @VIMYgbadgmm 0gboL oeMm3hynb
H9gbmemmangdo. LobygmMdBoxmL dg3L 0dobL
®9LYGOLO, OMI EVBIGHFML 03 LoboL HgJom-
MMma0900, MY3BO 396 3093 OMOLYHOMBL 0LY-
M0 3OHMOMMY3nd0, OMaMOH0EO0: 3oLIHOOY-
O™, 30MHOO FMBOEHTYO0L OOBFYMMMEO O
30LOOBG®YOgIMNO LMEOMIGOO MY JM03YIM0
990093900, B@0606LYG0 Logombydo.”

17 bmdodg. o., (2021). ,,dmmdhgob” @Hgdbmmmgo-
obs 603(‘0336360[) bobooéom 30&)(*)633)0 ©o 33&)-
b33j®03360 jo&)mngy 60%63[&30. boBUBBOH&)m
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033-3033 0gH0ogcmHO® 3030bOGMGMAL denm-
3ho06 HogbmmMmango0L O3330MIdd O
bgmIgBymoo, MHO3oE 0gJHogc o dmbobommy-
096 LbgoEOLL3Y MMBOLAHYMO F3IBYOO.
LO0MM3hHgobolL  dLME0VE0L  BOGIMOEAa9bL
0emm3hgobolb HagddbmEmManom ©O303907M0
000069L9d0LO O 0639LEHMGgOOL 0By gLY-
00L V3339 MMONLAYG ™MMEOB0BOEFOOL
303063Hhmb30, GM®MIMOL EOIBRYILYOMHO03
600Yyz060 3GM03HM30mMYHYo0L 007900 ©O
00639LHMMId0 0006, deNM3hgobalL dLMEF0O-
300L 3MOZOM0 B0dBOBNY, 3obEaL 3030baH™MG-
do dmmohogolb Logombgddo 3Mo3hHm3OMmY-
HoL 06ILH®OOL LOYZIMILEO MMOLEHIYMO
6306000300, dSLME0OE00L 3oM3zgmma 3M0o-
OOH0H9H0 033-0L LOZOOOLOLOOM 3MEadLom
3O03hm30mMmyHodoL 09a33»MoL LOZOMbYO-
B9 30BOMMYo0L o3MEYMgdod (mybitcoin.
ge)."”® 8996mm903m 3hoh9ddo 3H03HM30Mmy-
h900 O YIMoE®IOooL 0dEa3L O™MaMM3
RIOIOOMIYG, dLY39 FHoHgO0L FMOZOMOYO-
30. B9EIGOOMIYMo FMOZOMO0L JoGHOMODO
0J(396M0  3o39Mm@O  OEINBbOLAHGOEFOYM™ O
LOORYOHMIOOL EMBYBY, BIDIOOMIYMHAS LO-
03969030 @O 3mmoholdn®ado LoObygddd
390990 gL HYIBMEMMENd, HMaMME ©3T-0L
LOTMBVOZM™M BBROHOLH®YIHYEG oL 0603309
mMmm3060 BOBomo. 033-L ghogoO™mYod BoOO-
430060 HMEo dg060MHHH6ML HgdbmmmmanolL
30630m0Mgddda. 093M3d LOVZIOH™MI vMo-
06O googdoMmdgdgmo ®Haaxmodmgool Lo-
ROMbY O FMIYBMEIOL FMOzOHMOOL — Jo-
00Mb 30bmMbAadENMYY, MmIgmoE bymb
39364mdL ybmgmdo Hggbmemmansdo 0b6-
390LH0E0gd0L 3OBLbM®(309MgdoOL. MHOIYLO-
39 dbHodHoL BOGIMIOEBGBENMO0LOZODL 0ym
39mo0300900, MM 309OMmm 30b6Mbyda, HM3T-

060@0006360 53660@0, 608@86333@0: 0030~
l)j]qgogj)o Udm[;mgndobo ©o 60%53[)0[} 06[)@)0(1)3-
®o. <http://geoceconomics.ge> <http://geoeconomics.
2e/7p=13216> [derene fgomdo: 12.05.2021]

18 dodogmady, ., (2019). bododmggmmbe s bbgs
3mbodm3360b03(4) dg{]ggaéao 06[)363@0 93™-
6@305360 3(4)(*)3)9:)38360 ©o domo aoggog&ml) 6%3'
o0, b@mdﬁgoB (l)gjﬁmgj)mgoo: boﬂ&)moaméobm
808@3(@0@360 ©o bojo&)mgggym. ,,36(06(03050 —

XXI boygnba®, 3. 304. <http://conferenceconomics.
tsu.ge/doc/2019%20-%20Internet%20Conference.

pdf>[demrgmm fgomds: 12.05.2021].

mMad0E ao3mMagboL dMmobEobEo 3MH03Hm30-
mMyHaoLY O deMM3HYoboL HYJomMMManddy,
199MHaLBOMOE, LOJB0OBMOO bM®(E0HMEOYOO
LOZOBMBAYOM™M MOMFOBMYOT0. DMZOOVOQ,
LObYMABoW™ EMbadY MgaxmMaMgdolL MmMo
30ama30 0MLYOMBL. DMROgO MBS J39Yyoboad
LEOO HYJOMMMMa00L 3MIPYMOMOBOBEN do-
mMOob bgmboydgmo MHgaamo30go0b domy-
00m, 3M03hHmM30mMIHOL FoMOZ0LYRBRMHO0M
LObgMABoW™M @WOLOOBO JoMOMEAdaL  3o-
6MmBIYOMMO0LEO6 06 WYL ooEgdaL
B9LEYdOLEVL. 03 LObyMABoxymMmadL 0390
0J3m, M3 dodmoygbgogbd 0639LHOE0H0L
H9gdomMMa0ddo dINMMIM030 93MbM3I0-
300 LAHOBYMOGHO0LO O LOBMFOOMYOGH030
LYO30LYO0L OPYBFMOLYdOL 30BBOM.

OLYMO BOEAMAOL TOZOMOMOO ZOOMT0-
6a30L doho (033), LoOE MO bboL Bob Lo-
3O0mMBbAAdMM™M MmMHIObM3 3oomm JObMB3-
6O™Magdho, OMIGEMOoE 0bomo HodoL d0630L ©b
L39300MIPMH0 EOBOTBYMHdOL LOY3MBODH™
©OB9LYdYMYdOL TggaboL JgbodmadmmdOL
0dma30. obomo Ho3doL 60630 00mMJdagaoL
OOM3OOHE MOZ30LYBMYO0L dM339malL, VL3
ROIYE00OHJmo  JgbodmmgdmmogooL  JgLo-
0000LOE O 30BBOE 0LObOZL, H™M3 d0HBYL-
30 JLOGOHMbME O JObMBNYEHOE FHdMmMMmL
BoxGOIMO 0JH03900L OEZY. MMMEOOOML
dho®do doomm MGOIOGOMHOIMMO JObMBIGO M-
990, G®MIMOL MOBOLIOEOE O 03HMZOMY-
ho 030LIBMEIOO LOLYMIBoW™ BOLOO-
60 JomOmMEYooL MYauMOE00EOL. ™M3v0m
3obo 033-0L 30MH39mm0 JHoho, HMIHENIOG
©O0BYmM 30oLObOEYdOL B0MYdd 3G03HMZO-
MIHom. M3moO3m3To BoMHoanbgh 3obmMB3-
Omagho, GMIMOL MOBOLIOE, ZB03HM30-
mMIHoL dodmMygbgdo, Jgmogz0H900, 3oyowmao,
39(33MO @O d0Lo FoMdd bEYOO WIMOOO
M06H9079mad0L 0bLEHGPIGoHOE oL LOImO-
36OmMdm 36yqdgodo; dgmbyg dbMog, dom303
390moMHobd 3obmb3mhmagdho, HMIgMOE I3-
6JdomogL LobgmMIBo™m @O 3MMOHIIH
J39000604mxyzgoL 3G03Hm30myhgoob bobom
30oLObOOL 30MyodL." vEOdMBOT0 domg-

19 Global Legal Insights, Blockchain & Cryoto
Currency Regulation, 2021. USA, <https:/www.

globallegalinsights.com/practice-areas/blockchain-
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09MNo  3obmb3MHmMggho, GmIgmoE EFbmMOL
0emm3hgobolb bgmdmBymHdL @O 433006 3m-
BH®OgHaoL. dobo 30O daNmMm3hgobdy O
4330006 3mbh®oghgodg bgmamBgthgooL @o-
0dLOMYdd — M30MEOIMEMH33930L 3MEYdOL
B6oBoemo LObgMABoG™M ZOB6MBOL TgLOOVDO-
LOE. 39PJIME, 30bMB3OHMggHo 30BOO® 0LO-
bogo 03 H030L HOBOBYMYdOL FO390900L
»IIJHOMOYM BMOTOHO® ©O JMIIHO™-
630 HhOBOBYMOE*. ()97dLHT0 OBIVGHYOYMOY,
OmM3  ,bogmdmbyto, GmIgmoE  J8GH639-
mymROm0o demm3hg0bob Hggbmenmannm,
0m3NHYOO JMIJHO®bIm RMGIo® @O Bo-
GIMO396L gmggddHmbycm  byendmby®mol.
Hobobg&0 06 3MbMBVOIMH0, BMEgmai 306 H6-
39MYMmROMN0  0mMm3hgnbolb dYIbmmma0-
0, 0MWENHOO JMITJHOMbIm RMEOIO® ©O
B60®IMO@3960 9engdd®™b6Jcm Fobobg®HL”. 30-
B6mMb0 3oM3399mMBoMOE dLEOLOZL 3gGMHIMbMHT0
3oLy Bgemb FoMgdgm BMTBL, GMIAGMO3
o0emm3hgobolb 3mMBOE9d9dL  LOLOTOGD YT M-
do 90LOMYOL gobEOL. VGODHMBOL ZObMBOL
aLaO3LOE, 39GM3MbHOL  JOBMB3GMYIHo3
BM3YLoMgoMmo oym dmbo(Eg3godg, GMO-
madoE 0emm3hgobdyg d00dymo ,Bogdho ob
HhOBOBE®O" 09690M@O.2° HMaMM3 0633939,
0096030 303LOJOMPYOOE OHOL HodmYMO,
Mm3 gobogz0mOOML dbomo HYJoMEMMZND,
©ObgmamL  LoobEggdo @O FOYFoGHOZML
0mbobyooL LbgooLbzd Ho3doL dmMALObY-
900, F9LOdOBNOE J39Yyobod 0dOHEYOd GOM-
3MMO3 93MbMI03xMo, dLY3g dob30MOMmYdOL
3mbomoi. o 899900 93 m3oL, 3M03-
H™30myHoL 933P0 d0BOG0 FYOI0ZOO
30000900 O 00MH®Y0L.2" 93d™m3o3306H0L
00a™m3d 0emMmdhgobol 8030G®m domMnob 3m-
B0H0g6MH00 O 9abOHMdO 0L 3ob630MOMHOOU,

[dom® Paomdo:

laws-and-regulations/usa>
13.05.2021].
20 Higgins, S., (Sep 11, 2021). Arizona Governor Signs

Blockchain Bill Into Law, <https://www.coindesk.

com/>, <https://www.coindesk.com/arizona-

governor-signs-blockchain-bill-law> [d e hgom-
de: 13.01.2022].

21 The Block, Cryptocurrency concerns vs regulations
in Europe: A guide, (March 9, 2021) <https:/
blockchaintechnology-news.com/2021/03/

cryptocurrency-concerns-vs-regulations-in-europe-a-
guide> [domm Pgomde: 15.05.2021].

oL godmE oObyo, MmAd Jggjdbogmoym
OBROE0OMIYO0 3OB6MBIIOMMOY, GHMITOL
09839Mm00m0(3 3mMbOadMEOO  demmghgobol
®939m069d0.
03030MOMIMOE, 930 ™M30d0MH3d Jg0dydo-
30 LOGVHHZ0O, BMIGEMOE FMBMOYOYOO
LbgoEOLbgd 30dBgdOL FOLOMBY3OE. TOMOM
OMBbYdY, 93OMIO330ML LYGL dboMo OYZo-
HML 93 ™M30T0 dMM3HYBOL HYJomEmMmManaL
»OJO®ML LAHOBEOGOHL®, MM®M3gemoE IMOEO3L
936GM330m 0©9OMadL @O doL LOJOGBITNHO-
03 ©O 30M93IM0Mgd9m HOGAMV.

0emm3hgobolL ,mddmL LHObOGHO* GOT-
096009 39694H0LOZO6 TYOEYOL:

1. 30®H90mL FEZHOOMBO — deMM3HY0bOL
H9gomMMand PoO 0ymL 3EaMOOO
©0 969M3MIBIIHIO0;

2. 9mbondmo @oE3d — Blockchain hgd-
BOMMMAE00 J6@O JggLOdO3gOMEIL ©O,
LOEOE gL TgLodmagdgmad, dbo®L yd9-
6L 93OHM30L FMBbOEIIMO OEZ0LO
@O 3MbxoabEoOMmIMHMdOL d30(36M
M939MO(3090L;

3. 9magdh®®bIMm0 09bH IO MOd — dTn M-
3h90b0L Hggbmmmans 3oho3L LEgaL
@O J6@o d99LOBOTYOMEAL 93 ™M30L
9mMagdHOHMbYMo  0abHGH™®mOooL  Ho-
OHML  ZOBZMOMYOOL. gL dMo(3O3L
IMIJHO®ObYMO bogm3mBadob May-
MO(3090MO6 FgLOdOAOLMBOL, GBMmam-
®0oEoo EIDAS, 0gthgm3g ambogzmhgmo,
3M03300IMo  EIBIBHOOMODIOYMO
©O m30m LY39GY6YMO 30HOOMOOL
hOGHHML BboOOOggcY;

4. 30096 JLOGPOHMbMYdd — deMM3HgOboL
H9gommmmandl ybo dggdmmb -
®Pb39mymL  3009OHJLOTOMbMGOOL
3OO0 OMBY;

5. 36m0gbmgddgoadd — dmMmm3hgobgdo
3600 0Y3696 MO3LYdOO 9OHMTOBYm-
MOb @O oMYy LOFYOIGMLMODL OGOLYOY-
0 3993300Mgmd0m0 LoLHYIYO0m.?2

22 The Economic Times, (1 February, 2022). Blokchain
Strategy. <https://economictimes.indiatimes.com/
industry/banking/finance/8-best-cryptocurrency-to-

invest-in-for-february-2022/articleshow/89294758.
cms> [dome hgomds: 01.02.2022]
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2020 Bomob 10 0063061 93eHM™M3O3306m-
30 bgmo dmobgcmo 0bhomwymaol goMyiEbaolL
dgLobgd 99-5 CoMgddHogzoL, GMIHMINE OM-
603600, M3  3G03HMLA®Z0LYO0  ©O
3O03HMZOMIYHJO0  MIFIMOMOYIOd @O M-
b mg3zqgdos. g3 mgzogdodob SAMLD
3300300MoOL, MHMI g3chmzozdodmHolb 6936
LObyMABoOBMYOL 3gmbym Jggdbomo (396-
HOOMYMO0o FMbOEgImMO  00DO, GMIYHEMI03
096900 3603hHM3MAbAdMGOMOL 30HOOMI0L
©O30oLHYOYOgIM0O FMBAIMOS O BIMOL
©OH39M30L 9O MYYMYO0L 3POHOHMOIYMO LO-
RIOL 0LOTOOMYOO.

0939, 0mLOB0TBO300 0L WOgHo, BM3 OY-
30eMgdgm0o d0eMMJHhgoboLy O LAVG(H-3Mb-
H®OIH9o0L LOZOBIHIM™M MY 0GHYdY. gL
LobhPOE0d gobzobommm bogHEMObEHdOL
30B6MBIAMAdMMAOL  FOZOMOmMdY. MMM
30300, 60O MObOYMO LObyeMIg3BYMYoMm
LOJOGOMOL bMm®3gdoo IMJOgEIdL §330060
3M0HMOgHgooL 3030Mmm. 6oEYOHMObEOYOOL
LOIMJOomOJ™Mm 3MmadLoLb (DCC) 89-6:217 bo-
Boemob dgLO0030LOE, bomTg3BYMYOd M-
0900 Jgmo30H900m @O 3oL domgdom. 0d0L
©oLOEEI6OE, 8904360 My OGO bgmdnzcy-
mM900, Ym39mm30L Y6 goomazomabBobmm
— dboMngdoLb gogmadob Mo ogdooymo dg-
0930 390dmagdd 3Mm3Yz9L. DM, boH®-
mMoObEagooL 3obmbo oM LoOgommodL O03YH
L39E0TROZYO BOOIOMMOYOL by g3 mg-
00L WG®I0MHYdoLMZOL: byeMIg3gangdo 3g-
00900 EO0EOML 3MA30YDHacIYm 3mEadLdo
0emm3hgnbdyg, HMamMm3 9330060 3MbHGHOIHI-
00L J98mb393030. VTG0ZVE, HOEIMYIMObEOY-
00L LOZMBHGOIH™ LOTOOmOMO 30630330
0MOOMYoL d330006 3MBHMOIHdL, HmamM3
»3MbHMOgHgoL” o, dgLOdVANLOE, dLZ3LNU,
6OMI 4330060 3MbHMHoghadolL 3mJdgadolL
19MY639m™mLOYMRBOE EOTOHYO0MO BYRIIMO-
(300 06 0MOL bogodm.

300M30boMy 0900, 39330dam00
30d30m, HMA3 demmdhgobo LTEOML FOL-
3Hod0m 3000MOYd0 @O dghHoE LONbHYGHILM
body, ®oLOZZNGIMOO Y39maod LbZOEO-
LL3ObOOGOE bEadd dobo MHYIYMOMHGOd O

309mygbgoo, 0bY3Y, Y39 J3ayboL 3Mogho-
30 ®030LMOZ0E LOOBHYDILM O OLOMZO-

mobLB0BYdgMNL. dMMmIHhgobob ObgG330mO
@0 LOZOBbNBAEYOM™M GYaxmodgdom, 3T9-
330dm0o 0936 LOObHYG®ILM O EOLbYGIMm
909009 3x30MdY, demmdhgobol 99339Mmdom
393300M00  gdobgobm®mogmmm MHMmMam®mH3
LOLOAOGO MM, ©LY39, 6900L60gM0  LOLOL
36M0gH0g3o, GMmam®E Hh3gymadMogn, dLH3T,
306LOZYNMYOYMO O EOLYOIYI0 OHIF™-
0oL LOJga00L B0TOOMOS.

oMManaN6N I
bL3VMO-3MBNOMATNIAB0

03  (H9domMmmanobmob 3030 mHdodo,
99360969000 B0 MGOE 0yMWBO: dBMIL ©O-
©900m0 3mMdBOE0O 0g3L, dmaL, doMogdom, —
J0GOYOBoM0. BOBomo @ogdhmodL, Gm™M3 030
0mMMIEg LOYMYMBOMO O dMOL, do-
0mIA0boMHg 0gJoob, MM3 3m330xhadymmo
3OHMaMoa00 OO LOYMOOE PY860T309MMEOG
6HMI S0MHOML MHO03Y, FMIOOBOE® 0(33MIYdS
©O030MadY, d0LO ©3909MMYd0EOD 3OAMIEO-
6oy, MHOoavboE, MMaMM(E 3030m, 3OM3-
6030, HMIgEoE 0emmdhgobom 06gtgdo, do-
9300390 dSMaMmOH0mMAL BOMHIMOaqbL o
LEOYMOOE EOLOTZJ000, FO030OHML MO0 LO-
bob J9EOMm3Y; FgmMmMg BOBomo 30 TWOJO MU,
6OM3 denmdhgobo 0GOL domMaob JLogOHmbm
0, 3MOIJH03IMOE, Jgndmadgemad 3oL Moo-
39 LobgL bo®zaH0 06 3BMMOMYTd 3JMbEIL.

00 boBogmdo P3Moobo 0gdbgdd gobgobo-
mmo) Hmam®mE 0emmdhgobo, dLY39, dMbY-
0 3mbhG®OIHId0 (30MM-3OM3g ©O 3bdobmm
— LO O MM 03390900 0LOBO g ™MAo-
6900 m0b. 306H39(m H0gdo, gobzobommm, MOL
6036030 denmdhgobo O GMaM® 03390900
030 3Mb0gM 3MBbHEOIHOMOL 3080 MYd0T0.
0emm3hgobo 0GHLHOOMOE OMOL HhObOBYGGOOL
306060MadIMO 3MBOEJIMO 00HY, Y39 Jo-
6039000L 06 Fo@OHYMO FM3MI60oL LOFOIOM
60gb0 (79Mbomo), HMIMYo03 dgLHYMIdY-
mMOO @O boBom@ydd dmboBoemg dbomggoL
FOMH0L, MOMMIYMO 3oM0ggdd LoFoM ™M Bogb-
30 (Fg6bomdon) @obHyOH®IdY, LOLHYIOT0
3mBOBoMgMO YAMO3mMaLMOOL MOBbAMdOM.

dm3hgobo BJ0EogL FOMIZIIM ©O BOO-

LOMMAY MYBYMOT300M0



170

#21, 3sé(yo,2022

LOMAY MYBYMOTZ00M0

0mB3qd0 hoboBygmHL mEYLEY gdobbm®M(309-
MYoYMMO MOMMIYMO 3OMH0ag0o0L Jgbobyd.
00(h3m0b0, ©IBIoHGMOMmMOdYdIMmO peer-to-
peer 30@BOIYMO 30mMYHO, OOOL Yz9modg 3m-
3PMOMIYIMO 3og0Momo, HMIJIMOE 0Y4gb9dL
dmm3hgobolL Hggdbmemmanol.z Mo 399bgoo
LAV DH-3MOHEOIDHIOL, 0LObo ZMI30lhacY-
0 3OMHMZMEMY000, HMIMdo3 SLGOHYMg-
096 3m@©0L B0obOLEV® gobLOBM3GYM BaLgdL:
LObgM Y3 YMgd™m 30OHMOYO0 HOGOMIYMMOO
3OHMaMOdYem JoMHPb39MYyMBOT0, HMZOOE
0emm3hgobdg (MIY33d 4330060 ZMBHGOIMH9-
00 LIYWMOE 06 YOO 0ymL EOWIYJIBYOY™MO
0emm3hgobdg). §330060 3MBHGOIHgd0L d93-
3o 3gxdmgogmoo MIHOMOJHogmo adoom
@O 080OMAOHIMO® TJOLEOIYIMYOL 06 FObo-
bm®30gmadL  0ydooym  39mobbdgdgdL
(067 bgmdndzzmagmmo dboMmggdol o6 gL
3bo®moL MOBOIIGMIMMAOL HO®Y30L oMYg-
d9) 0emm3hgobdy HoBgcmoL J93aa. 330060
3Mbh®ogho dJgodamgoo dbmenm@ dbgbmaL
0MLYGYMO ,HOOOEOY0”  bgMTY3OYMY-
00L 30M3399mm0  30MHMdYd0L  OZHMIODH IO
d9LOYMgdOL, ToaMod oL dLY3g Tgodmado
hoomzommL  0gdMoogmo  bygemdgztgang-
00L EOEYO0L BHZNEIOYIOOE (067 g3300-
60 bygMIg3MHIMIdd MOZ0 ZObLODM3MOZL
03M007Mm IOM0gOHMMOdL bygmdndzzcmgmm
0boMm9qoL FmEAL).

4380060 3mbHHoghgdoL ghm-ghmo dmo-
3060 33060MHLMOO 0L OGOL, O™MA 0LOBO ym-
39@m®m30L JLOYMOYOO 0LY, OMZMGE OGOL
©OJoxyeMmHymo, dboMHgmo o6 dMLOTOOMMOL
dmboBommgmdolb godagdy, Mo 8603369mm-
3000 0330GY0L bymIg3zdgmgool  JgyL-
MY gom™mooL JobLbydL. dobo Johymmwomo
aboMmy oL, HMI 330060 3MbHEGOIHdOL
0mm3hgobdg gobmogLgdolb 8903, oMo
39330 dga3dmadgmod — 30doboE 30, Y
0boM9q00 9mMa3006900m TgmObb3YO00Hb 06

23 Stibbe, (30 Oct, 2019). The Research and Documen-
tation Centre of the Dutch Ministry of Justice and
Security (WODC) has recently published the report
"Blockchain and the law", Blockchain and the law —
Regulation for smart contracts on the way. <https://
www.stibbe.com/en/news/2019/october/blockchain-

and-the-law---regulation-for-smart-contracts-on-the-
way> [dmmo hgomds: 15.05.2021]

30bmbo 3mombmalL byemdgzHgemgdolb 39(33-
ol 06 303940900L — goMEO 08 390Mbza30LY,
HOEaLOE g330060 3MbdHGoghoL Jg33mabL
3000060 390Jdbo, Hmam®OE M®0g0bogmo
3M@0. 030LMOB, FgLOdMYOgEMNO dMM3HY0B-
%9 30bmo3LEAIL §330060 ZMBHGVOIHOL FO6O-
bemgdgmo 396HLOO, HMIJGIMOE 3O3MYmbyoy-
@m0 046900 d3gmo 396LOOL BoEgzmMOE.#
390L0dO30LOE,  d3300060  3MBHGOIMHd0
03000933M06OJ000  3MbHGOIHY000, H™MI-
m9o03 39030396 dboMmgadL dm™oL bgomdgs-
Mmool 30OHMO9dL. bymMIg3yemgdoL  3do-
H™Md900 069M900 3MT0. §330000 3MBHEGOIHO
bm®E09mEadd Ethereum demm3hgobol ©a(39-
BHGOMOHYOYM 3EOHRMGIODY. §3300060 M-
BOG®OIH0  LHOBEOGOHIYMO  byMIH3MYMYOOL
aLaO3LOY; MmoMmMayYe 3boMaL ©g3L ™MO30L0
30MEIOYMYOYo0L 3MB3mgdLho, oM J330-
060  3MbHMOghHoooLo, Z0MOadYMYoad0 Bg-
00 3M3309HoGH P 3MmT0. HMIMOF 30300,
4330000 3MbHGHOgHad0 0Yyg6badL denm3hyobol
09JbMMMa0oL (IB3IBHMOE0dIGYO B0gbo),
O3 M30m0907M0 bMME09IMEOIYd, MOMO3
0MAMxb3®OL ymagmazoMo  O3OHHO0mO
©OOLHYMYO0L LOZOOHMYOOL.2® d330000 3Mb-
HEOIHgooL godmygbgod Hgomyc 3MoJH03030
3MbHHOgHoL 3boMHgoL LOTHOMYOOL F0L(393V,
9mobObmMb ObYMZ0L 30MMdgd0L LYGOOL
3MOOBOZOE00. MOMMYYMO 3bOGHY F07MoMYOL
0M0MMIYE0 30OHMO0L EOIFOYMBOENGdODY (30-
m3b®030@, 3gmMg dbocoL 06EO30YOMYGH0
3M3Y6030(300L 3oMady. 3oL J90Ia, MOE Y39-
MmO EObYM30L 30MOHMOY OZTOYMTOM DO,
4330060 3MmBHHOIHo MmO30L0m FGLOYIYOO.

©abd36y

LHOHOOT0 gobbogmymmo gobbomymo Lo-
30mbdo BOGHIMOag6L LAVGH-3MBHGOGHT0
300mygbgogmo demmdhgob Hgdbmanmanol
0MHLLO O LOBIOMMYdGH030 3O MOMHTYO0L

24 0439
25 Haverfield, W., (January 27, 2020). The Intersection of

Blockchain and M&A: Smart Contracts in a Closing,
<https://www.walterhav.com/the-intersection-of-

blockchain-and-ma-smart-contracts-in-a-closing>
[dmmm haomdo: 20.05.2021].
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®933mM0Mg0o0L OBOMODBL. dMB0TbYMO LOZO-
®mbgdoL LOZOBMBAYOTN™M GYZYMOMJOd O
om0 godmynbgdd 3OMOIMIIOBHIO0d OGO
dbommo LogoOhmzgmmdo, 0MHVIgEO JLM-
RMOomL 0936 g399obodo. obLY3g oMLOBNT-
60300 0L @WOGHoE, O™ LBOGOH-3MbHGOIMHI-
00L d00mygbgoom TboMYgoL BFggdmagdom,
3990606 gbhm0oobo Jugma, HMIMoMOE bm-
®309MEYd0 3MbO(39900L 3OOEYTO FPOdo-
30m900L 3oMadg, HOE MOZ30LMOZ0E YBOYL3Y-
MymBL 3WOBBROYBEOOMYOHMO0L EOE3OL O
06@MG®IOdF00L dozgmbanLogod mogzoL oMo-
©900L.28 LHOHNOTn Zobgobomgm GMIMM3
oammdhgobo, oLY39 amMbogMo 3MbhGmOJMHad0,
om0 HOMMO O LOFOOMYOO MOBOTJOOM3Y
90MmMO0T0. dMLOBNTBO300 0L Wog®Ho, O ™3
LOBWMOM 30000MHEIOO O FOOEOL Bbm-
3M900L dbom LHOMBY, GOE 039690600300,
330mgoL 06393L Y39 LRIOMB0. dE™M-
Jhg0bo BLOBRMmMomIo goHm-9Mm OHJZMMYE0-
36 dmamabo® 0m3madd, 39Mdm@, doLBYH
LOYIOMBYH, OMAB 030 OHOL Fgmmby H9J6037-
60 Hg3mmmyEoob 6oBomo, ®odgiE momdaolL
060306 O3MOL. 39360960900 O 03 COMado
dmm306960 03(H30(39096, HMI demJhgob hod-
BOMmMME00 PBOM3OBOE 3OZ3MgHOL MObOYBL
h396L (3bm3zmxoody FMIEIY30Mm BeMmagdLd My
dMBMYYMa0do. demmdhgoboby o LASG®H-
3Mbh®ogmaooLb gobbommzgol Jgogo 89-
330dmM0d ©o30L3360m FY3IR0: 3oM0andoL
dmbobBommy 3boMmygoL Fgydmoom OBIYLY-
09mbo 0Y3696, GmA dom 3ogh demmghyob
Hhodbmmmanom gobbm®E0gmgdgmao 3O m-
39QIMO MY 30MH03900 046900 63O O
JLOGOHMbM. d30L M™MJAoL TJgLOdEMHOMMOOL
oLboE 0dmygzo, G™MI 398 3MEO0, HMIHMLYQ3
9L Hagdbmenmano 390(303L, OHOL Yoo3OoMYEOH0
32-3036M0060 3MEO O 06O JMOEYOd OO39-
6Omo bbgzd M3g®E00L EGOML, FgLOdOJNLOE,
300L0 93O Vb6 FOHYbzo BOMIMPL3I0M0d
(LHOOOODHIYMO 3MBHGVOIDH0).

oLI3g, LEOHOOT0 FOBbOMIYMOL dEHM-
ghoobolb @O gmboghHo Zmbh®oghgooL ®9-
3YMmM0Mgdd 0O bmmMmE LOJOIO M3 MU,

26 ®9dqgmaodgocemo, b., (2021). bdobd-3mbhdodig-
ool bododmgddogo d7bgos, 7(5), gg. 165-175,
<https://doi.org/10.36475/7.5.11>

060390 936 ™M30LO O V39M030L FOZOMOM-
%9, Mo 60030mMOE LOOBHIGILMO. 0739
160 0mdgzoLb oboE, M3 gL Hagdbmemmanod
LogoOHmzgemdo 2016 BENOEOL dOLYOMOL O
LOZTOMEO OO 3BO FONOMO. dEMMIHYObaLO
@O LAVGDH — ZMBHEGOIHIOOL OOLYOMOY Bo-
330mO® J933moL LOFYOOIML O FOO0-
Y306L 3bm3z®madaL dbom ghHoddy, LOWOE Y39-
MORYIHmH0 09300 F0OH030 O JLOGOHMbM
096900, ®™3930 goLomzOMoLBNbydgEMod 0L
30MagdmadoE, MmM3  danmdhgobo ©OLOMY-
3YM0M9ogmoo LOZOOEMBIYOM™ MBYDY,
GHOmO P39m dmboaL 3oL 0O LOdMAO-
@MYdM030 06HgdMaLOL oM®T03900 O J9L-
Bo3mo. 0LY39 J6O VM0bOTOoML, HM3 LOJIY
330930  3omydOHo3xH  OMEMMOMIMOD,
3M3307HaMImm 3OHMAM®OIOLMOL O ®OLZO
000LO, GMI O3y JgEOm™m3d Jgbodmmo
dmbEaL — 30063 0MOLYOMBL. 3gMdm, 9o m-
30 99603369mm F93E™I03OE 30 I90dmadd
LOGOOIME FYBEIOMML 3OM0aYdd O FMODL-
©@0bmL dobo LGYMO gomogLo, GOEAOD,
OOmam®E 30300, HMEaLOE demmdhgobom
bdo LG H-3MBHGOIHIO0L O, FOLIY
9030 ©O30MdY, MMIgMmoE hohzohmy-
MO 3OHMBOOTIMO® @O ZobLOBMIGYMOO
— MoL Mo Yoo dmyzgb 0dobomzolL, GM™3
bgmdg3Hnmadod 300mML EOLGOIYIYOYIO
ROOA, 9HM0 306HMO0L JguLGOIYEHOMMOOL
890mbg3n3030(3 30, 3OMaMOTO 39M0M Obo-
bm®309madL 39093 9gbHo3dL, ®HoOE 6036030,
Om3 3MbHGOIho 39M3E ©O0IYOd O FgLodo-
30LOE 396G JgLEOHYMdO.
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ABSTRACT

Blockchain and its practical realization as cryptocurrency in particu-
lar, is the subject of serious discussions both in the world of computer
technology and in the financial industry. People who have been able to
access the basic aspects of blockchain networking principles are quite
quick to conclude that the origin and subsequent development of this
technology could significantly change the picture of the modern world.
A document created by Satoshi Nakamoto in 2008 what's more, the
Bitcoin project was the first practical implementation, based on block-
chain technology, which turned out to be unnoticed by the world at that
time. However, during this period, there were still people who paied
their attention to it, it was also because they had a professional inter-
est. However after some time when the society noticed how fast the
price of one Bitcoin was rising and reached thousands of dollars they
realized that it was not funny and on the contrary had a great future?” .
The real representation of interest in blockchain projects started in the
first half of 20162® From this period Georgia joins this project and the
Public Registry is one of the first to start the land registation through
blockchain.

27 gobommgo, o.2020. denemdhgobo, 3G0bedgon o bogmdgemgde, md. 33. 6.
28 0gs9,33-7-
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LOMBOLOIMABNL LOLOAOGOILMU
2020 520 0IGOL3MIVIBBNO

939 amizoody

boGotoemol comghrtoo, boJoc0939cmb bozbbhokh iz
bobodo®0orcnmb 693600, bogotmggemnmb bododE0omgmb
6docoo 0botoo 3060390060 907c0b bLobgermool Jotoyemo
960396b0ohghol 36rm9bmEG0

bA3306dM LOOY33B0: ontob3MYbos, biMoboyMagob
bobodoMommm, dvdoobob ymEmgdgdo

JobOMAIO0N

LAHOHOO b0 VOTNOBOL JBIHOIOMO 9O M3IYMO LOLOIOOHTMN ML
2020 Bemob 369390950 900L.

LAHOHOOL OO oohBNO LOLOTOGOMMML 3MYEIEIbHIMmOo LOTO-
GO@mMOL V3MABYGOZ0 VB6OEOBOL FOBbMG(309Mgo0L 030030350
30%060, 0L AbMMMEO FEOMMOL 3oM 3393w 3603369MM™M3060
LOZOMbYOOL BOGIMAYBOL, GMIgEoE dLObOZL LOLOTOGMENML
36939090600 LOFOGMIMOL ob30MOMadolL d03EObOGg do-
©ama3goL @O HY6EIB(ENYOL OB B0V MPMYdJOL. LHODH0OT0
a3obbomymo 0gbgdo 893930 Logombgdo O LOJAggdo: LObg-
am3BoxzmLb 0gdobeogdEnd (3gb. 1) @O dobo 3ogdoto LOROZGOL
©OLOIZ9dMOOLMOL (LObgmMABoGMMOTMGHOLO O30 Slovenia v.
Croatia, H™39M0(3 9b90MOO 03 0xH0OHMO 306H0LMZOL 3MB396-
300 goMHoObho®gomo JBMIOogdoL LOZOGMOYD™M OGOM3I30L,
OHm3gmoE 396 096900 ©O330MORBOE0MJOPMO MMM ,0M0LO-
3mO3HMIM MGmZO60BOE0" 34-9 Fgbamal LoWPYIZzgMdY); LOLOIO-
GHoOMML Jodo oMy HIGOHM®OIYMO 0YIHOLEOJE00L dMOdMId0L
db®Mo03g, gebmogmo ghmzb69060L BoMIMIOEanbgmo 306Hgo0L do-
306OHm, OHMIMY03O3 3000L oMydoLMZOL 3030GHMIL LOBMZOMFO-
®9m0L LOGMAML 06 LoZMbLYM™L (M.N. and Others v. Belgium);
9360m303306MH30 mbmmgomob LHOHIYLOL oMy HadobhmGoymo
303mabo (Shiksaitov v. Slovakia); LOFOOHOIMOOLO OZTOYMHBONY-

930 3mEoMody



178

#21, 3sé(yo,2022

930 amEoMody

00 MoL3MEAbHo J3gyboL HaMoHMGHO0L go-
Mo 0OHLYdYM LOZYNE®JOOLMODE FoToOMY-
000 ©O LOLOTOOOMMML FoOBY39HOMadaL
0MHO30MHEO30MH0 ddMdog0o 396900 03 Lobgm-
d6oqmdg, MMIgmoE oM oym 3boMg 3Mb-
3963000 LOXYJIZgmMBg BOGIMYdYM 3O M(39-
©@y6mHodo (Molla v. Greece); LOHbyEMABOBML
3oLYboLAZgxdMMBOL bLogomba (6gaoHOYGMO
06 3MBobHoIMo 30MEYOYMdoL @OOHM3930L
g§ehomado) g48gmadg00bmzalb, GMIgmoi hHo-
©960m 0460 LOLYEMIBOGML BoMIMAOEOA0-
anob 3096 3oL 39GHJIMm LOJINVBEMAOL BWOME-
m9ddo, @O LOZOMbO MY GOIEIbOO O O
306OMd900L 3oMm3gOTM0LBNB9000 BOGIMIMOL
30LPboLAZYOMMOOL  3Mb3gbi0oL  B0bodg,
@OLEHYGOO LObgMABOBML FbGHOEOL ObbMm-
®309mIoIm  JOY096dY; 3OMOIOYMIOJO0
93LHGOOE00L 3MBMHIJLHT0 O GOLMOGO-
300 3m®H0306MH909mm0 ObOToYemol godm 3o-
H03GOM®MO0O6 M30mbY0YH0 OoMOZ30LYBENY-
00 (Makuchyan and Minasyan v. Azerbaijan
and Hungary); m3mdoEogdo 3mmoholdygdo
30GMOH00L 30GMmModgbdmoL B93MH0L bMoEOb
300mbohzoL MOZ30LYBREMYO0L 360IZ369MMdY
(Selhattin Demirtas V. Turkey); @0 06OHOMEOIOY-
anob 3096 dobo LOJIoL LOLOTIGOMM® FML-
39600L0L LOZYNOG0 MOZ0L EOEZ0L EOML OM-
LY YO OB(ELOYOdOL 3MBHYJLDHT0, B3
300Mm06300 dobo 0GOMEOIdd (F0eMoLBODY-
00bmgoLb Miljevic v. Croatia); 39-10 d3benmob
0M03mMHoL MMEObOdYOdYMO FMMbM3b0L Mmo-
30900 MBO O BMZOEMO, HMIGMOE OOOLM-
©9L 6O 0g69L VMO39m0 dodmMbo®H3z0L
030LIBRIGO0L JBRMYSI0L OJOMABOEFOOLOL
(Baldassi and Others v. France) @o bbgo.
LHOHOOT0 bOdIOLAYMOY, GHMI LOLOTO-
HOMMI 3obo30MmOMO MO3Y60dg dbomo 30-
©am30 O 3063030 AMBY3MOEO F3IBYO0L
©OLOEOZOE (0MTOMO MY30, MO33d9LOJWMOL
000090mgd0, 3m3mLJLIYOMYO0, MFOLbTO do-
mMOOMONL 06 HBgm030680L 3Lblg3MmgodO,
00333900 (89MdMgd0LRO6 YO FM3YHMOOL
303m), 0bY39, 33MNOZOBMOL FIHO PIHOY®
3O0HaM0yn3goL  LEoLbELOLLOTOOMMYOGH030
©969mY0g00L  3obdaMIHoEMO0L  EOIY-
6oLbmM30L, ,306Mb0L Loxydzgmbdg dgdodboeno
HE007x60moL” 3mbEgmwEed (39-6 dybemab

0603369mmo0L oMamgodo) ob 9dgd do-
®obhogdL 39OLMBOMYG dMBb(EYIM  ©O-
(330LmM30L O 0.8. O3HMGOOL OBD®O; OEOT0-
060L YJBMYOOMO 93O M3YMo LOLOTOOMEN M
00LEIY3L 3Mb396E00L 30MTMboYE ZObJo-
®H90oL LOYOMOTMGOLM LOFOOMMOL LbZo
06LHMYIGOEHYJOMOL 9O MO, O J30b6OLEZDbY
LOJ0990d0, dTWOIOMMIgOL  LYOLOOIYDOMOOL
3M0b(303L, dom JmMaL, goEobyzghommgdg-
o0Lm3oL VGO3oOEO30H ddMJdogo dommob
d0bodgdolb dbMog 03 LObyMIBoBMLM3Z0L,
OMIgMmoE 06 BoMIMOEaGoL 3mb3gbnoL
ROOZMYdI0 BOGHIMIMd0oMmO 3O M09OmMmdY-
o0L 3boMgVL.

ddbu3al™0

LAHGOLLYHROL  OEOTNOOOL  JBMYOOMO
9836M™m375M0 LOLOFOGMEML dogh 2020 ByenL
aobobomglb  oMoghmo  8603369mM™M3060
LOY3g, HMIMYOIOE MO3006mM0 B3emomo dg-
0hobd  LOLOTOOMMM™ML  0xEOHOLEGYOYbE0OL
30630m0Mmgdodo, 3mMmbB396(300L0 OYOYMYdY-
00L, 3OM3gumo 3Mb3g3hgooLy my Hoddo-
69000 J0BOOOLMOG0Z30 BOOFMId0L ZobLo-
dm3®oL, 3mH0E0g0o0L EOBYLAHGOOL, obowmo
00amagoolb 899330390000 oy 006007
399L6o3magmo LOZoMbadoL EO3YIO390030.
00 LAHOHOOL B0BHOBNd MZOMO 3030MYZ6MM,
30m JMmGHoL 3O0H03IMOE, LOLOFOGMML
0096 J90mmoOz0d907cm LOObMAYgdL O EO-
3033060090 30b30m0M9d0L F0doOHMYMYdg-
oL O HYbEIBE0YdL. LHODHNY, 3bo0Y, d0d-
60 06 0LObOZL LOLOTIGMMML 2020 BeMmob
09M0L3OYIBE00L LOYM O VFMIBYMO3
060MOBL, 306006 gL 9EH®MO LHOHOOL M-
90(hoLOMZ0L FIYRI®YOGMO O FOBYOLMG30-
9emM9do0 30060 0g69dm@o. H3960 d0HOBOO
dbmmmE MHod9bndg Loobmmygdg ygdomy-
00L 3odvbz0Mgdo.
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bALYBAOIE®ML 0IMOLEOIBOY
©9 bARN3MAOL PALAAd3356(MbdY

00 00806 m900m LOOBHYGILM oym LoO-
bgmaBo@mmoOdmGHabm  Logdg Slovenia v.
Croatia.! 030 080M00 LOYIOHOMYOM, MM™MI
doLJo 9EHMTObYMTNO FOEOFEOFZIMO 0YEHOL-
©@0Jd300bd @O LOEHRoZMOL EOLOTZ390MO0L LO-
30mbgoon. LOgdyg Jgbgdm@o LOLOTOO MMMV
096mH0bEogdEooLb, 3mbzabioolb 34-9 3yboemolL
30%6900LOM30L ZOBobomMd LobgmdBogymmo-
domcmHobm LohogoMo, GMIgMIoE bogym39-
00 04m obLYMO 0IGOEOIYMO MGHFO6ODdOE00L
IBMId900L EOMM3930, HMIgMmoE o6 Bo-
G3MO396@O ,0HOLOTMOZOMOIM MGZO60DO-
300L . OO 3oMOMHoL gL oOBY39H0YdS
LOZIOLLbAMO Mo dL3gdhom: F9G ghmo,
006 gobdodho gobbbgzogzgod ,0MobEogi3o-
OLO* O ,EOLOT390MOOLY FMmGOL 3Mb39630-
oL 32-9 O 35-9 3gbmdoL 3oggoom; oMY
030LO, P3oLYbY 3ombgoL, Jggdmmod ;Y OGO
bgmd9a33Mgem dboMmagL godmaygbmlL Lobg-
MIBoOBMMOTMGOHOLM  3OHMEBIEIOO  0LYHMO
09600mo  MmMaobodoEool  0bhgcmgLydoL
©OLOEOZVE, OMIGTMLOE MOZOE OM TJYAMO0O
00603070MIgM0  LOHogMom  F0FOOHOML
LOLOTIOOMML 3Mb396(300L0 34-9 dgbemab
LOBYIZIMBY.

9L LObyMABOTMMOTMGOLM LOGdg Tgg-
bgdmOO LENM39600L FMOZOMOOL LOROZOEOL
bm®30h0oL BoboomIaad M0Jgomaobol 0o-
6300 3030GMH® hoYboMO LOZOGOYD™M ©O-
6M©Mm393900L0 godm. gghdmE: LENM39600L
3moO3MHMdOd LOLOBOGOMMMM®MAn THoHhobo LO-
bgmaBoRMMOTMGH LM LOHOZOGO bMmGZOMHO-
oL 60600M3Ya (3™Mb396300L 33-9 dybmo),
6OMIGMI0E 6030MHOYDYO0 0ym FMYMO M0z0
@OMM393900 MOYOMOOBOL dOb30oL  30do-
6Om, OMIGMOE boEombomodgdym  0gbo
LEnmM39600L LObgMABoBML dogl ymxomo
033mLENO300LOZO0 ©O3MY3009dMMO0L
300mboYonL J93oa O HMIYMLYE 03bO-
6O O3MbHGMIYOEO 3903300M BMBOO —
LENME9600L LOTMOZOMOIM LOOZIOHM.

LOJ3g 0LOY, M3 BObV3Eg LOZYOG03

1 Slovenia v. Croatia (dec.) [GC], no. 54155/16, 18
November 2020.

MOJOMOOboL  dob3L  3JmbEo  dghobomo
00603070MIMN0  LOROZODO 03039 LOZO-
mbyodg 93MH™M3Yem LOLOTIGOMMMTn O 0L
LOLOBOOOMML J096  EOJYIZYOMOO 0Ym
3bmoomo ratione personae LEOGYIZMOm (0b.
Logdg Ljubljianska Banka D.D. v. Croatia?), 3060o-
000, 9L 00630, FBOOMOMNY, 30MM39 0YO0EO-
3 m®3b0dOE00L BOGIMOOBIObEO, 0a3MHvd
06 LOMRYOMMOEO LOLYMIBOTMLOZOD LOZ-
3060bo 0BLAHOMYEIO0 O LOTMITJO™ EO-
3mMY30IOMMO0M O 030H™MA 39M hoomazang-
OMEO ,,0MHOLOTMOZOMOM” (Nnon-governmental)
Mm6OHa060d0300@, 30LOE 3Mb396(300L 34-9 3y-
bemob LOWYJI39MMdY 06EO30YOMPG 0 Lohog-
0oL JgHobo Jggdmm. JgLododoLOE, 08 00b6-
30L 06(HaMgLYOOL OLOEOZV® TMOZOHMOOL
0096 393mboboemo LObyMIBOBRMMOTME0-
LM LOROZE®OL gobbomzabOL, LOLOTOGHME ML
606039 @Oao LOZNMbO — BOOHBMYTZO MY OGO
0L ©30L O™ 0YOHOLEOIE00 O OOHBOO MY
0G0 JBMYOOIMLOMYOL, dobgboamo Lobymm-
9603m®MOIMGoLM  LOHhogodo, GOMIJMOE
30%60@ 0LOLO3EO obgmo MGEObOdOE0OL
IBMAYd900L OO3E30L, HMIGMOE OO BoMIMm-
03960 ,,0M0LOTMOZOMIM MEOZO60DHOFOOL”
3™Mb6396(3000L 34-9 dgbamolL 30H6900LOMZ00.

O30 30MOMHO3 OOE3Nbd, MmMI bym-
8903309 3boMmgL 06 Tggdm™m godmayg-
690060 LObgEMABoBMMOTMGOLM  3OM(BY-
@IOHO oLYMO MGEOB0BOE0OL 0bhHEgLYdOL
©OoLOEV3V®, HMIGMLOE MZOMML o0& Tg9d-
mm  06030070MYM0  LOHKOZGOm  LOLOLO-
30OOMMmLM3ZOL J0dOOHMZO. 3060006 gL
00630 LObgMABoG™M LOOZIEHML BdbGHOEOL
3OOHOMMEOIOMEOO O 0O BOGOIMOO39b®O
0MHOLOFMOZOHMIM MGZOH0BO(FOOL, OGO (3 dM3B-
Hh0306 BmOzemdOL dggdenm dobo 0bhgMagLY-
0o0L  OLOEV30E  LObYMIBOBMMOTMGH LM
LOHROZEOOL TgHobo. TgLOdOBOLOE, OGO OGOLY-
0MOO 076H0LEOIE00 — 309™ gL LOHOZODO
306LFEOOMO00.

LOLOBOOMMA gL FOOBYZHHOMJOO O-
0YOEOObMm LOD doGOMOE OMZY39oMHL:

30M39¢ M0gdo, OO 30MOHOT JOIM-
04960 dMaoo 3M0bEndn, GM®MIMOL dgLOOO-

2 Ljubljanska Banka D.D. v. Croatia(dec.),no.29003/07,
12 May 2015.
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00LOE, 3Mb3906(300 Bogombymmo ybo 0gbaL
OHmam©OE 9hmo dOMOObMOd O 939070
00330600, MmMI bgmo dgy6ymbL 3oL ©YOY-
m90g0L JMGOL MMazo3n® T9gmMO3LHYOODMOO-
LO O MOB30BIIGOYMMOOL — Fom JMMOL,
03960LEOJE0IM O SOMEIEIOIM™ ©IOI-
m9d90L JMGHOL, OMaM®HJO03Od 3Mb39b(E00L
33-9 o 34-9 d3baemyo0. 9L 005L gxMOLLIMO-
0, OM3 ,0MH0LOTMOZOMIM MMOZO60DOBO-
0b* 3603369 MO0 OO BOMHFZMYO0 9OHMO OO
03030 J6©O yogomoym mO039 03 ©96Y-
ago0LOM30L.

09mM9, 00 30MOHOd dbg3xMM™MOOT0
90000m 3Mmb396300L, GHMaMOE dOIN060L
IBJoomd  bgmdgzdmgonL  L3EBZY-
0 036900, ®OE LOYMZGMMMOMEO OHOL dMO-
0Mgdogmo  LOGOMOTMGOLM  LOTOOMMOO.
LOLOFOO MM FOYMOMO, H™MI M30m LObY-
mIBo@mmOTMmGHobm LOgdgdoE gL dbmMME
060030000 0ym, OHM3gaoE 30HO306M B0OBL
3060300 3MB396(300L EOGMM3930L 3odm;
Lbbgo Lohyzgoom, AbmMMO BOBOZYH 306g-
oL, BOBOZY® 30OMO FIRL V6O 0YOHOOYM
30MOL, HMIAJMOE ,0MOLOFOMOZOMOM M-
30600033000 806939mMm3690MmEY, JggdMmmm
00JdIM30mo  Yymxyomoygbgdb 3mb3zgbionb
JBRMYO900m, B0aMod oMo bgmdndzztom
LObYEABORML V6V FoLM30L B03nM3690Ye™
096007m 3060.

09L039, OO 3OMMOHVE MMANZYO0 O-
L3360 OAMOHOLO 03 3MH06E030EOL, B M™MAY-
MO3 EOOAN06O LOTOOMENOL0 EOZIOYMR0-
mgoolL goobyzghomyoodo bogddgdg Cyprus
v. Turkey* ®&®3moL dobgozom, 6300L30gE0
LOTOOMMOODbO  EOZTOYMTOMNYO0m, M-
ool 306099003 bgdd LObyMIBOGBMMOIM-
oL LOJA0L BOGOFMY0d0, JoO dLOMFYO-
mmb 3MB3MgHIema3d 06030YOMIGTO
aLb3xO3M3TO O OGO MOZOE LOLYMIBOTGMA.

90MmOMb036YmMOEOL 300m30boMY,
©0Jd 3omoMmod dMB03bo, HMI MY
LOJBgd0, 030 390 bgEVO3O F0dYBIOL, Yoo
9mg3o 00 ©OL33090%Y, MOE FOZIMOO MNO-
J0M0obolb 006300 (Ljublianska Banka D.D
v. Croatia) 06@030©30my6m LOHhogzoMdy Jdo-

3 Cyprus v. Turkey (just satisfaction) [GC],no.25781/94,
ECHR 2014.

Moo 3oOBY39hH0mgoodn, LOEOE 0mY3o
OmMI gL 00630 OO BOGIMOOBIOEO ,O0MO-
LOTMOZOMOM  MMHFOBODOENOLY  3MB396(30-
ob 34-9 3ybemolb 30HB9d0LOMZOL. Vg6
300M30bOMY, 0ME dM3H0306 FMOZOIMOOL
d99dmm 30L0 0bhH®gLYOOL EOLOEOZO® LO-
bgmMIBoBRMMOTMGHOLM LOKOZGOL TgHobo LO-
LOFOOOMMT0.

LOLOTOOOMMM®M3  ®MOZ3oLO  LOFOGMOMO
3OMEIEIYIO0L  303OOHOMIYMGO0MO(E  3O6OZ0-
MOMO. 000L goObYy3gHodY, 0Yym My OMO
60603gdoMmg LoHhogoMmo gmozLYdoo 3Mb-
3963000 33-9 3PbE ML, O 30 OHOL JoO
930LYbo gombzgodyg, dggdmm MY OGO 3oL gL
LOZOMbO FoEOYBY30HO 3OHMEBFIEIHOL FoLO-
Madmo0L LHOOODdY. LOJ3g 0LVY, M3 3Mb-
3963000 dobgz0m, LObYMBBOBRMMOTME®0-
LO LOHKOZMOL EVOYTZOMOE® FOIMEbOYdO
35-9 93bmobL LOWYJZ39mdy 6O OOMYMO
0ym 3bommE Joo LOIOOHOMgOM030 do-
LOZYOMOL VAMYBYOOMIOL 06 Z0EOL OG-
®m3930L Lomwydgmom. EOLOTZxOMAOL LbZO
3O0ham0ndgdom JgxzoLYod  OHM39dIMO
04m 3mLH-EOLOTZ90MO0L LHOOODY LOJT0L
0MHLHOOMO Obbom30L EOML. V0L oybYEO-
300, ©O9YMHEObm Mo LOYOMOTMGOOLM HEo-
0960mMgd0L GO OL 0Y®OLEOJE00L 3ObbMm-
®E09madoLb doOomo 3M0b(30390L, 0T
30MOHO3 300600, MMI OOHOBIOHO VOBZM-
oo 9oL, 3339 ©OLBTZ90MO0L LEHOOODY
30096yY30ho LOZOMbO, FOORBEO MY OGO FOL
3™M339MH9b (300, I9LEFMIMEO 3oL B0bOTY O-
49690630m0 LEZOMbydoL gobbomaol. bbgo Lo-
hY39000m, 806 OOEABY, HM3 LOLOISGOMMM™ML
3d99demm LObyMABoGTMOOTMEGOLM LOhogz®MOL
333930900 3000 EOYTZ9OMO® OIM(3LOOYOOL
306939, MI30 MOZ30OB39 3boo oym LoOHOZ-
oL LOEIMO JLOXWYIZIMOY, VOO O OGOLY-
0MOEO 6O330MO OOHOMOYdOL FMMbM3bY-
00 3mb3963300L 33-9 3gbabL goaq00m.

030  3oMOMhod ombodbo, M3 0d
oL39gdHdo LOZ3OBIML LOZOMbL BOGIMOOAZY-
6o 030L Jgxrobgdo, dgadenm My OGO 3Mb-
39633000, MMaMGE OEOTNO60L JBMYOOMO
bgmMIg3M gm0, ,,0MHOLOTMOZOMOIM” 0yM0o-
@OMO  MmMaobodoEoobomazolb LIYd0gIHIDO
Jxnmad0L J9gabo ot 309hb0o ,oLOTZYdOEY,
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®039boOE 030 oM  JggLOMHY30LHOMDO
3™Mb6396(3000L 35-9 gbmom EOOEI60E EOLO-
3390m00L 0OE9O® 3OH0obHM07 3L O 003306
LOZOMBL YJBRO™ BOMIMOOFIOO, BMIJEO3
3™0b396(300L 897060B3OL FOMTO FOOMDO
@0 LOYOMOTMGOLM  LOFOOIMOL BMZO®
LOZOMLYOL  B0YIOOMYOMEO. LOOMMMMO,
LOLOFOOOMMI EVOLZZDY, BM3I gL oym Lo-
LOFOOHOMML ,,07M0LEOIJE00LOMZ0LT Bogym-
36909m™o0b bogombo 32-9 3gbemob goggdom
0, OMaMMHE3 dLHMO, Jgodmmgdd gdobbomgzolL
©093900900M90MmOO 3OHMEHOIOOL By00L-
3096 9ho3ddg.

JLOMAIOIMNOMMAOITD0
03M0LENOJIBOAOL JoMIMABY
30®0b aMdbM363060L
8a6b0@300b 4MBMOIIMAN

boddg M.N and Others v. Belgium* 0dom
3obo LOObHgPgLM, MGm™M3 doLI0 dmM3H0Z0-
630 OOYH60 LOLYEMIBoG™ML ggLHGOHYE0-
HoMogmo ogdobEogdioob Logombo obym
0L399dMHdMOb  BBOOMYOddn,  GOMIJMOQ3
O™ 0O ymmwomo gobbomgzolb bogobo. 36m-
00MN0, MHMI 3Mb396(3000 OaN6bomo LO-
ghHom LOgOMm™Mm BgbLoLodxod, ZMbB396(300L
606039 byemdg333MH9ma dboggdal 3oLYboL-
33900mmdo  HgdobhmG®ogmo 0gmHobEogdEooL
30b930m Yomnddd. MI33o, 3Modhozod
0MHogOHMadoLb Imombmzd dMmazngHm goMgom-
0909080 3mb396(3300L byemInd33MHgmmo dboMyg-
9000 9g4LAHGOHIOOHMGOOHMO 0gHOLEOGE00L
0M00MY0d gdobLogymMmgdyem Jgdmbgzg3nddo,
OmEaLYE LObgMABoxym, moz0Lo 3YM360-
™m0 HIOOHMOH00L oM9MOB, 3obLOBMIGMm
HaGO0oHMGH00dY, 30LYboLEgmdIMOd 3Mb396-
300L I@EY0900L OGM3930LOM30L. gL To-
806 bgdo, OHMOaLOE 030 08 HYGoHMEO0OdY
Obm®(309mMgoL 9BIJH0Ob 3MBHGMML. 0oL
MOMOODY, LOLOFOOOMML P339 JOMFOO OO-
330006H9073m0 3Mogh03o 0MLYOMBL.S MYT3o,

4 M.N. and Others v. Belgium (dec.) [GC], no. 3599/18,
5 May 2020.
5 Lobododhmmml sdogbmbgm nresdgdos bgem-

33353&)39100 bobgg:vgﬁmgmﬂbol) 3{][&0&)003(4)0-

36M0gHo3odo Boamogdmgod bmmmadg bLbgo, 3ob-
Lb3V3907MO LOEV3M F9Mb3939003, LOOOG
dmahogbgdL bogymgzggdo odao bomdgdza-
®amo  bobgmBoxmL  gjLbHGobHgdobHMO0Y-
™m0 09MH0LEOJE0O O 30M3393cm0 LOVIOLM
0MaYnd96hn003 gdoohboom. 3OgomMomOE, Bo-
603@Y00Mmy LOJIGdg BoMAMNIzd Logombo,
ObMmME0gMdO My 0O LobgmdBoxmm LoO-
BM30MH30MHgm 3od6oLYOPMO CO3MMIOHYd0-
LO MY LOZMBLYI ML V390HO0L LOFB0OBMBOOL
3OBHOMML @O, 3030LOEOIY, 0YMOLEOIE0-
oL 00 06030Y0B9, 30LOE 30BOL IMmmbM36Y-
00 3gmbo Jghobomo 03 g3gybolb LogmHm-
9oLO O LOZMBLYMMYdTo LOBMZOOIOT;
Joboo my 06O 0ymobEodEogm 303306HL
LObYMABOBML  FOOBY39ghHoMadd  30dOdY
J06G0oL dgLoObYd O dMIHNogboL dogH O3 Yo-
oL goddhmbhgLHgod 038 J3gyboL doo LOLO-
30O MMMYdd0.

0mE3909m LOGdgdy dmMAHo3690L BoGMIM-
0396696 LoMogmo Byzomo ©@O JOMO
oMo 330OgBmmgzobo dzomo, MGMIMId0Q3
3madOgOHMOEbY6 dg0mgmdn. dom 090OHYmM-
3o 0MHLYdYM dgmmanoLy bogmhmdo dgohobaylL
dmmbmabd IM3mY30@00bo 30000 ToMYodo-
%9, G®MIgMoE Jom 09manddo FMmadOYOH™-
00L JgLodmMmademdOL 3oLEYIEY. 0g 30 0LO-
60 0300900696 O3TLOWGOL FOLOMYOOE
3090060 mom deMmgdmdn 3Mmbyrmoghob godm.
J6bmgemmo  LOGAggo0L PBY9OOd dgeMa0dd0
30 3MMbM3b60L Yoo JombMo. 3mdHhozbgodo
3V03MOMMHaLAHGL gL oMo d9ma00L LOLOJO-
GOoOMmmyddo, MmPY3EY, BOGOHIYIOHYOMOE. 3Mb-
3963000 89-3 O 89-13 3gbemydoL boxgydgzgm-
B9 Jgdhoboen LORO3ZMYdTo dom TOYMHOMIU,
®m3 gL Jodo 603603O VHOLOMOBOO® dM-
34OHmo0L MoL3OL J393 FOMm OHM39dOL; HMI,
0003MHMIMOQ, 3om 06 goohbom gagmo-
m0 30LO3xdgMmo O M3 3mMb3gbiooL 39-3

(D(")&)(Taq\")f) 0'3&)0[5(\00;1800 800’) l)ob{]gyaﬁoq;m
03(4)00(')&)00[) 30(5\)30 ({)3(4)0(1)0)(4)036?)3 50(9360-
Q’I)O 0(91)80060[) DOSQ’I):]&)OO’)O QO&QSUS“]&O[}OO’)-
3oL (dogomomow, oboengo: Loizidou v. Turkey,
Ilascu and Others v. Moldova and Russia, Ivantoc
and Others v. Moldova and Russia, Catan and Others
v. the Republic of Moldova and Russia, Chiragov and
Others v. Armenia, Sargsyan v. Azerbaijan, Jaloud v.
Netherlands).
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(§1) @0 89-13 89bgd0(3 OOMZIYMO 0Ym.

3omOHoL bGHOEOL OO 30mMOHOLOM-
300 0g®oLEOJE00L ZoEOOOMYo0L F93MIa,
©03Id 30MOMmod LOHROZODO OYIZGOMOO
300MoOEBboEO. ®oE 899bg0mEO 89-3 ©O 39-
13 39bmgdolL LOZOGOOYIO® OOM3930L, d00-
hboo, M3 dmMIN03b6900 06 0yYy3bgb dgmannl
09MoLEOJE00L J393. 933306V, O 3o-
mMoOHO3 30mbz0dg — dSbM®(309M YOO MY 0MO
LObgMABOWM ZMBHEGMML O, TgLOdVDO-
LOE, 0I®OLEOIE00L, 00 06E030H0DY, HMT-
agoLOE 893dMbEOm 30H0L FMMbM3zbado 03
739469000 LOGMHMYOLO O LOZMBLYIMYd-
do LEBMZOGZOIGOJm — Bggobhoydo 3doLIbo go-
LEO @O ALOE OBV HO, HMI OGO O3 J39Y-
69000 LOLOBOGOMEMM™MYOT0 FoMYdYMO YOO OL
30LOH03MYOO BOHIMIMOEO 0YHOLEOJEOIM
3333033060 (jurisdictional link). 39-6 3gbemmob
00006 m9od0do 30 d00hboo, MMI IMEYIYM™
d90mbga30d0, 0gmHoboogdiEoolb bogombolb do-
doMHom 39-6 (§1) dgbamo 06 aym godmygbgodo-
©0, MOEavb dmLMIMIdOL 3OHMEIVYIOIO0
06 Jggbgdm@o ,LOTMJomOgm* JBMgdadL
3M9(39096(hHIm0 LOTOGHMEOL 3oggdm.

LOLOTOOOMMMI MOB30BY3ZIGOMOOM  Fo-
Bobomo 398930 Logombgdo: 30M39cm M0g-
30, JgoxoLY, SbM®E0HmMYOEO MY OGO LO-
bgmadBoxrm LOBMZOGFOGGm FodBoLYodYEmOo
@O03MMAdHYo0L 06 LOZMBLYMM™ML V3969
00L BbGOEVL FOM3399MM0 JdggogdoLy my
10mdogmo0L gdom 9magdHood 3MbHGHmMML
06 bgmobyBEyooL 0d 3mM3IH0Z3690dg, MB-
mgdLOE 30D0L BMMbM369d0 3JMbEOMm dgho-
Boeno. LOLOFOO MM dbgE39MMBOOdo doo-
MM, Om3 dm3Ho36900 OOHOLMEIL YMBOMOL
09manolb  LobgmMAIBoGBML  HYGOHMGO0ODY,
0M(3 806039 OGHLYHOMOO MFEOLYE 06 30HOE
3bmg®ma00dg 300330 MHo0dg 3ogdoMmgon oo
LOLYMBBOTMLMOG. OOF 03330MHOO YMHBO-
o LOZoMbO LOLOTOOMIMML B0bddg OYY-
69030m0, momgmbL oydobEodEogmo 3o0330-
0 gohbo ®o0dg 3MbhGMMOL 9939,
OHMIgGMLOE dgma00L MmOz Mdd MOoMmJmL
Obm®(309Madd LOGOOL o6 MOdOboL @H9-
GHohmG00dY.

©O00(H900m, LOLOAO MMM dHOMgENY-
300(gMH o 300HB60S Logombo, my 3gOHIM® 306

(d9ema00L  bygmoLyBmgdd  LobgmMIBoRBML
Ha®ohm®00dg my dobo ©396hgo0 LOBMZO-

MHaomgm) aym 3oLgboLAggdgMma 3000L LoZo-
mbdg 3oobyzgbhomadoll 3omgoodo. LoLODO-
GHoOmmI 03 LOGIoL goMmgdmadgdo JgoEOMO
0030060L JBMadOMmO 93 ™m3yemo 3maabo-
oL 3096 dggdabom 08 3MHYEIIOHYOL, M-
m9d03 399090MOO LEMMY® EO3MMMIVH0Y-
60 0396(H9000L J399050LO MY Y3MJIGOMIOL
(X v. Germany 6; X v. the United Kingdom’; S.
v. Germany? ©o M. v. Denmark®). 39066H900L
3909300 LOLOTOOMMMI VOGN0V, H™MA O3
LOJIgTo O OMLYdMOEO 03 LOFIggdoLm30L
©O30bOLOOMYdYIMO OOEHO MO 3603369 M-
30060 603060. 39GdmE, d3mM3hozbgdo oG 0y-
3696 d9ma00L dmgdomodggdn, MHMIMIdO3
000900906 domo g3gybolL LOgGMAhML EObTO-
900L; OOEO 030LY, gL PO3MMIVOHJO0 OG-
LEOGML, EOHMOL IOEIOm FMBO339M30 OO
Obm®(309Ma0®B96 3MIN03690dg Vg BOJDH™
3OBHOMMUL, HMIMYOTOE MOZ0LIYBMOO O~
039m9L 0®NHg3060 O FoOBY30(HaL, 309do-
H®Om 0506H0M30 09eMa00L LOYMHMLOMZ0L
@O OGO HMIgMNdg LL3O J39yboL LOgMAM-
LOM30L 3000L oboEboOL Jgbohobo. 3g-
LOOVANLOE, 0LOGO LOIMO® MOZ0LIYBOENO
0430696 ©@OgH™M390000m 09mMa00L LOYIMHM
yma9ma30MH0 ©ooMm3mmgdal goMgdyg. bobo-
30OMMMA 3by39eM™MO030 300MM O3MHIM39
LOLOTOGOMML 3MOIH030 0Lgm LodYO(30Yd-
MmOb 30806HMYd0d0, LOEOE LObyMIBoE@mML
BOMHIMAOE3gbmmgdn, M®Amgdol  LOJdno-
b6mOEbYb LObYMAIBOTML HYDOHMEOO0OL Fo-
MHam, 9gbmdgo0L, Mm30m3A@MH06O3900L0 MY
390900L 3MbHGMMOL 35839Mo00m dbMG(30-
ImadIb x0do3YeOH ZMEHG ML 0od dymx®o
003006900L B0d06OH» (Issa and Others v.
Turkey'; Al-Saadoon and Mufdhi v. the United

6 X v. Germany, no. 1611/62, Commission decision of
25 September 1969, unreported.

7 X v. the United Kingdom, no. 7547/76, Commission
decision of 15 December 1977, Decisions and Reports
12, p. 73.

8 S. v. Germany, no. 10686/83, Commission decision of
5 October 1984, Decisions and Reports 40, p. 291.

9 M. v. Denmark, no. 17392/90, Commission decision of
14 October 1992, Decisions and Reports 73, p. 193.

10 Issa and Others v. Turkey, no. 31821/96, 16 November
2004.
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Kingdom'’; Medvedyev and Others v. France';
Hirsi Jamaa and Others v. ltaly’®; and Hassan v.
the United Kingdom™).

LOLOBOOOMME EOOLZ3bd, Gm™MI  09-
manolb Lobgmdboym ©396(hg00L TbGH0EO6
0INBOLAHGOEOYMO  ZMBHO™MMOL  Obbm-
®30gmadd  LOgMhmodab Tgbmomxody od
04m LOZIOMOLO 0d0L LOIHZOEIOMOE, M3
439mo 3000, 306 03 Jgbmoodo 39300m-
0, 03HMIOHYOHO® b3YdMEOO dgemaoolL 0y-
®oLE0gEoob d3nd. odmemmL, od LOgaoL
3MbHaduho BMEOObOE ZobLbzv3JOMOO
LOJTY900LOZOB, LOOE dMIN030900, MYMEO-
JMO, 00YMmBJOMOBY6 JgLododoLbo Lobym-
3603mL HaBohmGH0odg 06 3oL LOBMZOMDY,
0, 9030LOEVTY, 0T3OV b3YHOMEBIL O3
LOLYEMABOTML 0YHOLEOJE00L J39d. 008030~
o, 93LHGOHIOOHMGOOIMO 0IOHOLEOJE00
03 LOJE930 06 BOOIMOTMOMDO.

mYoE3o, o8 Logdob dmahozbgdo Lbgd 3m-
6hodLHLOE BoyWOMYdEBIL 0x®OLEOIE0Y-
Mo 3o33d0oMoL OLOOLHYMYOMmOE. LGy
0LoY, MMI dMIHo3zbgodo dgmanol Logm-
AmL Yo®o 30D0L BoMYoody gooddmbHaLHgL
09ma00L LOLOOOIMMMYdTn. oMo VB,
LBEM®9E gL JObOO YHYYO® 0yEOLEOJE0YM
3033060 0gmmaooL LObgmMABoBMLMOL, my-
339, O“MMOE HYIMMOB VM360369M, V3ODI(3
693000960 30LPLO FOLEO OEAO 3OMVOHOT.

006 ©OOaNby, MmM3 dmMm3Hhogbgdo o0y-
GobEodEogmo 303306H0L 0GOLYOMOOL 396
OO®WIYJIbadB96 00 oMagdmagooL, MM 3om
30000 300009 JOoMaL ZooBYy3zghomydd
09man0b LOLOFOOMMMgodn goobohoggl
O HMI FMIN0Z0bmMO FMLOBGYOJOL OG-
3000600 EOLOYOEOYBO OGO oOHBEO LOLOAO-
GOMmMmL 3OEYEIbHIM LOFOOMOMT0. 9939
360 0mdg3oL, GMI oo 3omopd Lbgo-
3306 30oby39hommgdol doomydEo, LOJay
3™b396300L 39-6 dgbmolL gdhomdo GMA

11 Al-Saadoon and Mutdhi v. the United Kingdom, no.
61498/08, ECHR 2010.
12 Medvedyev and Others v. France [GC], no. 3394/03,

ECHR 2010.

13 Hirsi Jamaa and Others v. Italy [GC], no. 27765/09,
ECHR 2012

14 Hassan v. the United Kingdom [GC], no. 29750/09,
ECHR 2014.

gyogomoym  BoMamoagbomo, 303600,
LOJA9E LYY, O™ POEAd EOEIO 30MOHOD
300h600, GM®MAI LOJIg 06 J9gbgdmEOO 3Mb-
396(3000L 39-6 Igbmom gomzomabBobydyem
,0O3MJOMOJ™M boLOdMOL WM YOOL*, ™A g-
moE LOFOOMMOOB0 Zobbomgzgol Fmmbm-
36900 33033060 Og0MEOO. JgLOdOTOLOE, 306
09-6 9gbmolL godmygbgdoMod(3 06O (oM.
00 30306 m00d0, LOLOFOG MM GVIY6O-
39 6060 goobyzghomyooL dggbm (Markovic
and Others v. Italy’ ©@o Glizelyurtlu and Others
v. Cyprus and Turkey’®), myd3o, 0m3ho369-
o0L LOGgdg 03 LOJT99d0LOEOD dMOgBOE
3o6Lbg30390MO J00AB0O, GOIHBOEOB
dmahozb9d0L LOJTg dggbgdmEO 39GMHdm 30-
©®900L 3096 SMIGOIYM dEINbOLHGOEOIYM
3OMEIOIMHG0L, GMAIMAOLOE 0GOZ30MOM0
3033060 06 goohbom LEbYMIBORMLMOG.
LOLOTOOHMMMI EOOLZ36O, HM™M3 FMIH0ZO-
bmo 3MBOE0OL OMOZ30MmOM0 OLOYHEI60
06 goohbEo LOLOJOOMIMM®ML 3MH Y3906 HIO-
30. 30LEO6 gobLbgzd3900m, FMOZOMOOL 3M-
%0300 303yYyo®mydgmo oym LOLOFOIGO ML
300Byzghomadom LOY3gdg Abdul Wahab
Khan v. The United Kingdom'”, bo@o@g Lobo-
30OMEMM3 30YJM0M0:

15 Markovic and Others v. Italy[GC], no. 1398/03, ECHR
2006-X1V. bagdg dggbgdmmo 0obols 0bsdpondg-
o0l bogombdg bodmdomadm 3bhmpgondols, Go-
HUQ)OB t)(:?dé)ngi)ﬂ 08(*) 8(")0309’?0 baé)bﬂﬂl)() Q)O
3(*)603636&)(*)[) amdog:?odg{]bol) 303&) n@og:voob
bobodobhmmmygool Hobsdg domo bamglboggdol
l)ndgggogz)ol) q;od(l)abo’)og (\00603‘30(4)3600'), é)OB
d909300 dmdggoe bo@ob bodegdm mogwobbdgdl.
0d bogdgdo Lobododommmd oydggdmow 3bm
H(")HF)OSB(‘]bOb 338@0 l)OF)OSOé)O Oné)obgpndgnob
00abbgdomdal g3odm gohws Loboghoale, Gemdg-
o d9-6 dxbenl dgqbgdmwe.

16 Giizelyurtlu and Others v. Cyprus and Turkey [GC],
no. 36925/07, 29 January 2019. d Loddgdo wope-
b@né)ggo gdboéooa({oo@m({oon@n
0?:]&)0[)(90[1800 danng’:) 6303&)(‘0[)?)3 bodgggog’?ol)
od(hgdmeb ozo3dohgdom, Gedwgbowoig Loddy

(\0'3&)0[}, &)magg:”mg O(j\vdé)ngpo 08(‘7 mj]é)d{]mol)
050300@)03007 (&)maag?og obm&)BOUQ)gb(go 30"
Gqbdndemozedg®) dg9-2 dnbemol Logydggemdy
603(][)(1)30.

17 Abdul Wahab Khan v. the United Kingdom, (dec.), no.
11987/11, 28 January 2014.
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L,000080EDEM®mE 08 30@VOBY39H0PHd0m
b6omgemo 30boo, GMJI: dbmenmo o Jbm-
MmO QROJH0 0mIho360L Joge 3GHM®EIOI-
®obL 608mbygdobo 08 bgmmdgdzamyamo bLo-
bgemdbomL 606000M3I3, OMIGAPNObO(3
0BOQRIO0 0308806900, LOZFOONOLO VG VGOL
dob 90domom LobgemdboymL 07GHOLEOI 300D
0@00M9600b0mZ300... LOLOBOBHMW™ Jn0hbYHZL,
Oma L3330 30VBY39O 000L HMENGRO-
bo 0g6gom@o, GM®MI 3399030690060 3Mb6-
3966000 m0mgdob LOYM3gEPHOMm FoIMYI-
6900 0603009000 (30e3b&H030 0MHYZ060L
bo®d39amdg, 000L dojbgogo®, oy dbm-
ROML GO boboandn 00YmR9o006 @O, Ob
3600, ©033903000 bgenFgd33M@genn bobgan-
603myo0L 306700BMEGIM0O 30 DIYOIY-
00, 39406080 I903cm0b 6900 30930 Y39cmo-
bomgoL, 3063, obo 03GOLEOIE00L 3oGgm,
d900mndo 9939009000 90m@oL 363963000
0V60bVOMAYE™M dM3YH™d0L HoLZL..."

LOOMEMMM FOd0, Jgodmmgdd 0mgzo, MmI
@030 30mMOHO3 Yodo mJ30 bymdgazazthgemo
LObYEMABOTMHdAL 0YHOLEOJEO0L OBMOZMBO-
3OIm 30b63OHEMOODY @O 06O OOOZ0MOYOY-
mo bgmdgoz3momo Lobgmabogmgdo J3o-
gobodo d9L3moL 6900 30931 Y39cmMOLOMINU,
30063 dgodamgoo, dobo ogcdobEogdEoolb go-
®9m, 9939009000 70m®aL 3MB396(300L LOBO-
B600MBY3™M FM3YOHMOOL. 306 OOOLDHIYMO
@O d0039mMo MmO30LO P339 9999303907¢M0
80a3mMad, OHMIMOL MObObIOEOE, FbMMMEO
0 dbmmmE Bogho dmahogboLb 30y 3O M-
(3939600 B60dmBygdabd 08 bgmdgdz3mgmo
LObYMABORML BOBOOMIYEZ, OMIJENMOBO(
0MHOWIM0 0303306H90L, LOZFOMOLO 06 dMOL
0oL 30306MH™ LObMABOBML 0YHOLEOGE00L
0M0OMm7xooLOM30L. OISO 3oMOHOd d00h-
600, HMI 3mb396(300L0 BOGOFMYd0L 03330600
30WOOMMY00 6930H0IO IBIITHL 0JMB0HOO
LOYGOMOTMEOLM LOFOO™M LOTOGOMEOL  Zo-
a0 ©0I3300MYd M 36H06(303%9, HMIMOL
d0bg30mo3, bgmdgdzaztaem Lobgmaboxym-
90L, OMIMYL0E 99390Id00M9d006 Loby-
30309Mo0M  3OMOIOYMIOJOL,  IBENYOO
0J3m, oo3mbHGHMMmMb LobgmdBomrm HhYg-
GHoHMM00dY IEbMmgmmo FgLEmo, 3bMm3zMgdo

0 30dg3900 (llias and Ahmed v. Hungary)'®.

@OOMMML, O3S 30MMOHOd 30MOMY,
HM3 990mMOmbodbymo ©oLZ36900 06 00-
®3mmgdo LObgMABOBMIdL, FogdodHh039-
0060 MO3d9LOWGOL d0gOdLMOD V30330~
®909m0 3OMEIIYIMI00 domo LOYIMHAMIdOLD
07 LOZMBLYMMYdOL 39339Md0M. "

Jdb0mAOIMNOMmOIT0
JB3300 J3mM30L
393d0mNOb VBIMA™Ida0

Logdg Shiksaitov v. Slovakia® aooby39-
homgod 3903030 obmoyd ®WOIJH™MOM03
00H®0oEoL — 93M™M30L 30330601 gbm J39-
y4obodo d0mdgdymo mo3dgLboxm®all bhobhyLoL
9dLOOIHIOOHMOYM 9BIIHL JZO™M30L Fo-
330600 bb3o g3gyobodoa. gL Logddg 899b50MEO
936 ™m30L 303doMobL Bg3® J399yobodo 3M3H03-
Bob (O®IIMOE 339 0YM WHMMZOOE Jo-
hBggmo 93 m3oL 3og3doMal bbgo 6g3® J39-
gobodn) @odo0dthgdolb doLo BOMHIMIMO0L
939906030  9gLHG®OOE00L  OLOTZHdMOOL
890mB3qd0L 308600. LOLOIOGMML AMYBoO
300096943000, V030300 MY OGO 33909mT0
0m3m3909cm0 LAHOHYLO 30HL EO3OH0TGY-
00LO O 9ggdLEHGOOEONLEOL LEMMZO39MOL
dbGm0ob, LOOEOBOE 030 0ym dMMbM3zboMO
®yLYMOL WY IBOE00L B0gG.

dmahogobl, hghbycmo BOGIMAmMdoL GyLyg-
0oL dmgdomodal, d0bodgogmo 3Jmbo mo-
389LoxgOM0 (093030 EOMNYOOL BydOGM3O)
d3909m3o 2011 Bgmb 3doLo 3mmonolnx®o
dmLOBGYO900L godm. 2015 BMobL 00bzVMT0,
0L EVV3OHNAMHL LENM3039MT0 O3OH0TIGY-
00L LOGOIMOTMGOLM MGOEYGHOL LO®WYJZ3g-
99, ®®MIgmoE 3odmEgdmo oym 3oL Boboo-

18 Ilias and Ahmed v. Hungary [GC], no. 47287/15, §
125,21 November 2019. 17.

19 bobgo, dogomomow, N.D. and N.T. v. Spain, nos.
8675/15 and 8697/15, § 222, 3 October 2017; boa
Lobododhmenmd gobobago, 0gm my 0éo dmdbog-
6360') 'aglbodgp;]e)g:)me)o, 8(7)00')[)(")300') l)o{]&)o’)t)'
dodobo ogge g30bgmol bogmbmbo o bezmb-
l)ng?(*)'ao, 800)0’)30[) é){]og’:)nd’)o(? (90 UOSUdOOOBOQ)

bgmdobopgomdo).
20 Shiksaitov v. Slovakia, nos. 56751/16 and 33762/17,

10 December 2020.
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393 2007 Boemb Hghbgmalb GgL3ydMO30L
3096 HoOM®0BIOL dGOMEYO0m, MO LOZO-
®Oy0mE hoabommo oym ghmdoMTo. Lanm-
3039000  LOLOBOOOXMMYd3d  gobobomalL
d0Lo GOIYLYMOL BWIOIGOEOOLOMZOL FOO(3Y-
30L dMmmbmMm3boL EOLOTZ9OMOO O 030 EO-
30(H0dM9dgmo 0gbo LEMGgEO 03 3OMEIOY-
60dHg ©OLEGYOOL POGHYHE39MLOYMBOE. 2016
Bomob 2 bmy3dgmL LeNM3039m0L JBYOOYLAY
LOLOFOOMMMA oL gJLAHGOOE0d 300HBOO
©073390MmO® O dMdobd J0LO LOLEOOBME
30MO30LYRBRMYSY, 3060006 FMIHOZOBL Bo-
0Md900 3JMmbo mpmemzommol bhophyLo 339-
©9mI0 OV, 0L oM, 030 OHMFMO (3 OHM-
300M0, LOGOFGOMMOMO OB30M LENMZOZJMOL
HaOoHOm®00093. IB96ogLO  LOLOTOIOHMML
0dGMom, ©YdYMY0900, MMAMMYOLYE F9o@3o-
300 1951 Bmob 3mb6396(300 mhHmMaz0m-
o JgLbobgd (1951 Refugee Convention)?' ©o
9360m30L  3ogdocmalb odgghogo (Directive
2011/95/EU)?? (6y39moi 0m30emabB0bgdmo
admmgzomob  LHOHYLOOL  FOIMBOIMO-
LYOL), 06 oym dodmygbgoon 3oL 303G .
3890906960, ®MMYO0E LOBRYIZMOD POJOM
3oL ®MO3V30Mm39m  LOLLEMOLLOTOGOITNO-
03 ©9360L, d0hbggm 0gbo ,3mmobh0sy-
GO O LMY 3MIN360L 3MMOH03yIEM0
89b9gmgdgd0 390dmM9oMELO O3bOMOYm
LObYEMABoB™ML dbGHoEOL oL dodocm Jo-
396MdmgooL boxyydzgmo ggLbHGoOE00L 8-
LOLYO 93BM3YMo 3MH6396(300L 39-3 dgbemaby
(8§ 1 @O 2) goggoom ( European Convention
on Extradition).? 3mb6396300L 3GMHME9OYONY-
00L EOML 3M3H0Z30630 dogmamo, H™MA dobo
©O30(H0dMadd LENM3ZO39MT0 YZObMbM 0ym,
©oaod d0Lbo LHODHIYLO OTMG0oEbogES dobL
99LHGOOE0dL  GYLYMOL  JBWIEIBO(E00T0.
9360 ™M37mad LEOLOFVOMMM®MA 33Mm30 3Mb396-
300L, 300 JmMoL, 39-5 (§ 1) dgbemaolb OG-

21 1951 Geneva Convention relating to the Status of Refugees.

22 Directive 2011/95/EU of the European Parliament and of
the Council of 13 December 2011 on standards for the
qualification of third-country nationals or stateless per-
sons asbeneficiaries of international protection, for a uni-
form status for refugees or for personseligible for subsidi-
ary protection, and for the content of the protection granted
(recast).

23 European Convention on Extradition, ETS 024

3930, ®oaob dobo 3oHh0dGM MO 06O 0ym
3000 3000 3ohHodGMO0L FMmgemo 39Mo-
ME0L 3gobadgzmMmdOd0n, bmemm bgmobyxymyg-
000 3OMEIRIOIO0 3ObObMG(309MO LOMOBO-
o bLogOHmnbomob go®ady.

3090000 MO 03 LOZOMbygddg LOgOMO-
domobm LOJOGOEOL JgLododobo BgbgdoL
0603369mmO0LO O 3MB396(300L BOOMOB
39LOdOTOLMOOT0  OBIVGDHIOOL  OYEONYO-
mMMmo0H7g, LOLOFOO MM EVYYOHOBM FOgH ™ML
0O30060L JBIYOOMO 3MIOLEOL dMIdLGY-
mM9o0gemo 3maomghob ©obizboLb (Conclusion
No. 12 (XXIX) of the UNHCR’s Executive
Committee),?* bobLOFOOHOMM®MA d00H60Y, HMI
33930030 0mahozgboLomzoL  doboggdymo
admmgzgomob  bHOHYLO LENM3o39mTn  3o-
mbgoLb 60360L g39d 890dMadMEO OO
Goym bOmMMEO 3obLOZYINGYOYM oM yam-
909030, ™330 00MLYGYOOO 0BWMGIOE0V,
OMIMYo0E d0EOLHIYIMIOBY6, GMI 3oMo
99390 LOZOTMBOIMOLM  YOYMY0500L
9399 @0 396 390606HHY69dO 03 LHODHYLD.

LOLOTOO MM MAB F0YMOMY, MM 39 IMOL
bgmoLYRBMYOO3 06 FYOIMBIO OGOGE 0bHYM-
3oL dMbOEgamO  dOdO  MO339LOJWGOL
3OHMEIOYMgo0L gobaogzmmdddo @O OGO 03
06OHOMEOAd0L 0706900, MOE BdYHbooyMo 0ym
9m3h0360L B0obOOMIIZ HIJLYMOL BHOIEO-
30030 @O HMI godmygbgdomdd 03 gbemo-
LO, OMIgEOE MHMEM30emMaL LHobhILOL LdZo-
®mbyod0 3odmMbO3moLYOL 0mM30mmoLENBYOEY,
06 0gym LOMOBOEMEO FOBboMIMO IJZ39IM-
30. 030hm3 LEANM3039Mm0L byMOLYRBRMGOOL
390 ©O9IOMEOO dMomo  gqdLHGOOE00L
dmmbmabob gobbommgolb godm, doybyoo-
30 030LO, H®MI 3MIH0ZOBL MBHMENzoMOL
LAHOHILO OORBEO 339gMB0. FgLOdOTNLOE,
30L0 EO3VHNIMYdY, 396 0d69dmMEO T0RBY-
Jmo Gmam®@ ab initio doo LOJOOMMOL
06 3mb396(33000L 39-5 § 1 (f) Igbemab LOBOGO-
0M3IYa™m. 03 LOJaoL LEboMo gobLbzO3wY-
oM@ 090LOZO6, BVE dOLYHOMOEYO LOgdgdo
Eminbeyli v. Russia?®, booE LOLOJOOOMMA

24 Conclusion No. 12 (XXIX) Extraterritorial Effect of the
Determination of Refugee Status, Executive Committee
29th session, 17 October 1978, UN Doc. A/33/12/Add.1.

25 Eminbeyli v. Russia, no. 42443/02, 26 February 2009.
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800Hhb00, M3 3JMIM3boL EO3OH0INYOO
dobo 9g4LHGOOE00L dodBom 0yMm MOZ0EO-
639 ®30mbgdxM0, GHOE3aO6 IMIN0ZOBL Foo-
hoO emdhmmzomolb bhobhILo 08 J3gyobodo,
LOOEOBOE 030 0ym dMmmMbMm3boMmo, bmmm
800 LOBOOMOMO 30 ZOJOMOZO MOHM-
300l 9gdLHGOOENOL. %

LALITICTITD ML
8003643300 3Jd0b
IMA30mOA30Mm
LA30OIBIMMBdY
dbamObAOI30Lb, MM3JINOB
JfM 6IM3Ma@adJbL
3mMMBILOL dbIMAL

LOgd980 Molla v. Greece?” 306H39MO® O-
030MEOAdIYMO 93MHM3Yemdd LOLOIOOIHNMI
bgm39a33Mgma  LObgMABoxm, GMIgEoQ
0M 0ym 9mEgdymo LOJdoL dboMg, dogm-
30em0LB069006d Too  LOLOFOOOITMMYdOL
aobbomgodo dymas LOddgdg dobo gL oEo-
6Y390H0omgdd @O 309mm obgmo, GMIGEoQ
LEOHYM TJgLOBOIOLMOOTN 04690MEO O3 PZo-
B6oL3ZBHMMOG.

B90mombodbyem  LOYGIgdg  Jomadymo
LHGOLOYHZOL  LOLOBIGOMMML  FOEOBY39-
Homgod Jggbgdm@o  LOJOOMMOObO O3
00ymxzomgool gobLOdM3GOL 41-9 dgbamobL
LO®WYJ3amdY, HMIgEMOE 300mm 3M3Hn3b0L

26 o7dge, Pobodwgosadhg boddgda, Lobododomemd
doob wodheggymo gbm 3mbggbiool dg-5 dy-
beno. dob doobboo, G0d dwdbagbol 3o@eddhmos,
dooby 396 bBoomgmgdmws godobhmengdnymam
dobo bobgdemogmdol (1 Hgemo o 9 mgq) gomgo-
@obhobgdom. 0bgmddogns dmdbogbol e @men-
Sogjmls bd)od)nbob Egbobab, 0[)333 (4)(*)6(*)&)3, (412]-
bgedo dob Lobbemobbododmmgdodhog gsbobmaeb
©030330690ymo  Emgdghhgde
odmgos Bogodonom obsdongmol dmmodo-

(Gedemgdag

63(4)0 60606()[) .3{](80[)360[5 l)()%ndg{]g’:)l),) bg’:)(")gl)'
d{]o’)ﬂl} b{]g’:)ol)nq’}g?ﬂboboo’)gob bagpaol)o"y‘ggg(')an
ogm 2015 Henol mgogdhgmoaeb. 093306000, 396
(90(?806@0, d’)(")a l)g:)(‘f)godao’)ol) b{]g’:’)ol)“(]%g’\n{]bo
bogdgb gdeggomwe ojpogdoe o sygewgdge
396300L 39-5§ 1 (f) Ipbemoo.

27 Molla Sali v. Greece (just satisfaction) [GC], no.
20452/14, 18 June 2020.

dmmbmzbgdolb gobbomzob JgoaoE. 03 go-
©06Y390H0mgd0dn, LOLOTOGMEMM®M Jggbm 03
JmbooLYE, HMIgELOE 06 P30330MHOYOM-
@O LOLOTOGMMML JoOOMOO FOOBY39-
HomgooL ©OL330Y00 @O, VTOZVOMIYMOQ,
00900MH9MOO LObgmMIBowmIo (MYOHJgmI0)
MGG 06 BOMIMOag6O dMm3oLIby Lo-
bgm3BormL 3MB396(300L TgLOdOAOL 3BM39-
69030 (3m3oLYbg LObyMIBORBML BoMIMm-
03960 LOdYOIBYMO).

LMo BOEOFOZZYMMOd  dodmoB300
LOJOOL WOIHY0dd, 39MIME, LOFOOMHMNO-
60 ©O330Yymxyomadol gobLOdM3MHOL OYEO-
YoM M0O0d dMAN0360L JmbgdgdoL d0ddvMm,
HMIMHd03 0HOOMHgMOEO LOdYGOIBHMLO O
0ghdamdo: dmahogbolb JaGoL LogzommoL
890093, HmIgmoE oym d9@dgbo dgLeM0do,
0mohogzob3d 393330 gMOo0m 300Mm™ 30LO
dmomo Jmbyoo oba®dom, O3 d0b0d®Y
0960 9mahogbolb goataolb dogh Tgagdbomo
bOHO®ogboLb  MOBEOLEMYdOm.  FOOEOB-
3emomob ©ad3d 9bg®mdo goobohozdmalb o
BoM3oMHadoLOE F0oMBOgL. LOOYOIBIMOL LO-
3oLOEOM LOLOBO MMM EVOEEZN6Y, Mm™MA3
dgLEMO30 JYIEoGmgLMOOL ™MYdoL JmbgdcHogo
LOZOMbYd0 PYOO OoOBY39Hoemaym JoM0oL
3obmbgdaoL (Sharia law) LO®YI3gMdY, BMO-
ool dobgazom, LOOYGIBYMOL dMGomo-
g9 93LEMOBOL BEMHOGOYMOE EOIMBIYOPY™
06aMAL 06 goohbo LOJIGOMMadM0g0 d9-
©930. 0bg HMI, 9OHMZ67M0 LOLOTOO YT M-
9000L oOBYzgHomgdom, dm3hoz0630 ©O-
30Mao godob [ogeh dobmzoL vbEgGdom
©OMH™M3909m0  JmbgdoLb Lodo Jgmmbyo.
2018 Bomob 19 ©939806m0L ™MO30L 30630
39 (0GLYO0m LOZOMbYLDY) BOOBY39MH0-
m9d0d0, 93O M3YMAO LOLOTOG I M®MA 33M30
3™Mb6396(300L 89-14 dgbamoL COG™M3930 1-9¢M0
™mJgooLb 1-9¢m FPommMOb gHMMOMOMOOI0;
006 ©OOEAanbo, MHM3 3m3H030630 goboEoo
©@0L3®030b6030YMNO FM3YMHMOY.2¢ 00 OHMO-

28 Lobodobmemd dogmoms, Gmd  Iybemodydo
&hdgbol dghdgbmo bodmdomadm  jmwgdbol
dgbododobow, dmoboghdol dogd dgoggbomoa
obgddol dgbggogoodo g3obbobggdnem, Hodgg-
d00b dgmdohgmosdo 0dgmggoms obHodyb-
modabydo HHIgbol 0gbhdgbmes Lodmdomoedm
3@qdbol  bogndggmdg dmobpgddol dogh
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LOM30UL, 41-9 Bgbemalb godmygbgooL Logombo
3000IoYm 0gbo, @O LEMG®IE dFoHMI O3
LOZOMLL 3039 0LOMOZDO OO 3OMOHO.

LOFOOHOMOOB0 OIFOYMTOMIOOL FOEO-
69439homagooLb  3mbhmadubhdo BOHYEH0OMIYM
B006MO6  ©O3O3T0MHJdM™m  MOZ30L FMMbM-
3069080 0mAhozobo 9dogdo 33MmA396LOEO-
oL gmbgooL @O30M330LOMZ0L, M MAJMO
00900MmgMmOoEO LOVYOIbIMLY O MYOJm-
30. LOLOFOGOMMME LOdYGIBgMT0 FYOOMY
JmbgdoLMOb F0FOOHIMYOOT0 EOOOZ0bY, HMI
LOOYOABIML YOO FOIHOMYd0Bd MMbabdo-
90900 030L PBGOP639MLOYMRBOE, HHMI FM3T-
h0gzobL F99boMhyb9d0bd Jmbgoodg 39LOZYm-
GgmoO0, 06O, MmI3z0 dobob MHoaoLHGOE00L
(33M0MAdO P339 0MBbOOM0 0ym, dSMI30b6d
doLm30L FgLo3godab LHODHYLO; bmamm Lo-
F0OHMMOO60  O3TOYMBOINYOOL  MOMOODY
3006Y39homagdob d0mydoOb ghmo Bemol
306303MmmdOdn 3gLOOVOLO MMBOLJNYOHdOL
303hHOMmgomMmdaL  Jgdmbggzodo, dmahog-
BobomM3OL YOO FOOJGLOEO ZMA39bLOE0O
— M0MHgdogmadd 08 JmboooL 3OM3MME0Y-
M0 BoBomabY (LOdo gmmbg), HMAIJEMOQ3
dm3hog0630 O330MHa0 JoMH0dL 3obmbgoolL
LOBYIZIMBY.

03 LOJIgTo oL oML LOObhHgMgLMm, My
OOMaMmO»  goobyzodmo  LOLOTOGOMM™®MA  LO-
0O MMOObo  ogdoymxzomagdolb  Logombo
0O Jogmdo 3oy JmbgooLmMOb d0ddGmY-
0030. 306, ghmo 3bM0g, yohym moz30L0 07-
6obEOJE0d OIOdomdo 3Yoodg Jmbyoo-
LOMOD EVIO3T0MGO0m, MYIEY, Fgmbg dbMog,
0MHO30HOO30MH OOZOMPIdPMMO OPYOJIN0
0LYMO OEOBY39MH0eMYdd FogmM, MMIJMO3
d0L  3oObBY3gHomagdoLMOL  30MHAMboddo
09690m@o. 39OHJmE: LOLOTIOOMMM®MI OO
©a00bo, OHMI OOEOE3MOmmOoL dbgthdoL 03
6060mOL LOTOOMMYOMH030 9300, M-
3903 399b90MOO MIYIMHJam3o dgdOdg Jo-
69000, BOMHIMOanbEO MmYOJgmdo B03EO-
6oMg LOLOIOO MMM gobbomgzggdol LOZOLU,
030H™M3 3L OO oOhBEO DYHOLEO O (300 OO~
6Y390H0mgdd 30gmm dmbOMAgMOlL FMmmbm-

'33(?8360@0 06(98(4)(’0[5 6860%0800(4)0')06 88(90'
Ggdom, Gobog od goohbwo mdngdhndo o gmbo-
Sé)ng':)f) 6080&)0’)@860

369009 03 gmb9doLMOL O3O3T0MYd0m.

0360LEOgE00L JOOYMBOL OLOdYMYOO
dmo3o3L 39093 ModYb03g 9emadgbL:

306H390m ®0gdo, LOLOTOOMEM3 JY3IYO3-
M 0MaxY396Mmo, momgmbL LOdGIbgmo dbm-
®E09mEYdd  03©hobodEool oyhdamdo
0MLYOYM Jmbadody, GOIYbOOE MYOYI-
mob 30M39cmao 06LAHV6EOL LOLOTIGMMM™ML
300BY39homo 3Jmboo, HM3I LOdYGOIbgmoL
LOZOLOEOM LOLOBOGMIML FOOBY3IHOMI-
00, OMIgmM3TOE dM3H0360L FOOOOBEITMOMO
3930mOoL ObEYHJD dOMOMO® O OOOMO®
300MOBLOEO, OTOZOMOIdIMO 0ym MYM-
Jgmab  LOLOFOG I MYdOLOMZ0L  LOgOMO-
domobm 396dm LOdOOHOMOL Loyydagmbdy,
®OE 000L gobodomMOgdEO, MMI OIY3OY-
09M0 O0MO® 0ym 30LO BLGHOEOL LOJIoL go-
©OLOBFEZL. LOLOFOOOIMMI Jogmomod, MM™M3
300000006 08 goobyzghomgdol LOBOBOO-
MIIZM 039MO(30900, Jghobomo HmamM3
dmahogbol, 0LY, 3MObEg®JoL adaL d0ge,
aubbomgzgolb 3G m3gLA0 oym LEHOIdYMOL LO-
039mMoE0m LOLOTOGOMMMT0, FgLOdOANLOE,
06 OOLYOMOOO OBLOZYMTYOYMO ZOMHAMY-
0900, OMIGM®MO 3OIME J90dmmgdmOO MJIY-
moym, HMI LOBYOIBgMO SbM®F0HIIOOO
®o30L 0®oLEOJE00L MmYGOJomdo 30806
9 3OM39LYdMOL F0FOOHMYOOT0.

8900093 LOLOTOGOMHMM3 ™mO30LO  0Yy-
6HobEOJEd  Jgdmx@Odamo  LOogHIbygmTo
0900Mmg JmbgdooLmOb d03oemmMYo0do: To-
GOOMOMOd ObEIMdo o6 dbLbZV3x0O MO0
6036000 OyOHJgmdo O LOdYGIbgmIo 3EY-
0069 gmbadgoL, 3ogdMmod Lobmpohm Babom
©O3mBagdgmmo  obagtMdo dggbgdm@o @O
OMBYM O dbmmmE LEOYOHIBgMT0 3YOOMY
JmbgdoL. 3603369 m™m30060 0ym oL, HMI OM-
@9LOE LOLOBOOMEMMA 1-gema MmJaoL 1-9emo
dgbmo g3odmygb900o@ (36m mogobo 3GMo-
bodgmo  oobyzahomgdom, ggudmoio-
HI®O© Jogmomo dbmmm@ LOdYGOIbgmdo
0900Mg JMmBgdodY. 39LOOVNLOE, BbMmMME
03 LO®WYJZMYOL PY30380HEYOMEO LOLOTO-
HO@MmMOmL FbOHOEOL 030L TgROLYLY, oYM MY
06O OOM3gMmMo 3mb39b300L 89-14 dgbemo
1-9m0 ®JaoL 1-gm IPoMMOb ghHOHMOIMO-
®0030. oLy HMT, LOLOJOOOMM™ML, dOLHOOm
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LOZOMbLYOBY MO30L FOOBY39HOMYo030, OO
3JMbEO V3039090 OMHOZ0MOEM0 OOLHdOMO
3MHB0E00 dMIN0360L LOZOGOOYDM JBRIMYdHO-
006 3080MmmMYddda, HMIMYo0E 399bgdmEoO
0y6hJomdo 3Y0oMdg JmbgdogoL. dgbooodo-
LO, 9L LOZYMEYOO 396 3obEOYJOMEO MV
LOTOOMMHOMH030 OZTOYMBOMYdoL 30b0o-
49000 Lowydzgmmo dmM3oLgbg LObyMIBoBML
60600393 60603YO0MY 3oObYy3ghoamyg-
0030, HMIgMOE 0MadIMo 0460 FOOOMY-
090 41-9 3gbemob LOgombdy 3O MEIIMOL
BOGOIMYdJ0.

000L J90@©a3, LOLOAOGOOMMM®ME dooMmM
Bm™m3g00, O®MI 3M3IN0ZBOL JBRMHdJO0 OG3Y-
MmO yogromoym onghdogmdo 9@gdochg Jom-
6900LMO6 B0V MYOOT0E O FgLOdOdoLOE
@ooLOdYMO gL. FOOMOMNY, LOLOTOO MM
03000300 099m®myoo, HMI 3mbagboolL
46-9 93bmoL LOWYJ39MBg LOLOTOO MMMV
69000309M0  FOOBY39HOMYOd  LOZOMEY-
0gcmm oym dbmemmo 08 LObgmMABo®rmYd0-
LOMZOL, HM3Mado TJgLooddoLO 3B ME9LOL
0boMm9q0L BoMAMOagbmbyb (LoogHdbgmo,
0mE9dgm J9dmbz930d0), 30a3Mod, LOYIYIOO-
OMYOMO, HMA 030L 301xbxEOZ0®, 3OOBY30-
HO 30MY339Mm0 9OHMBZOM0 OHO30MHEO30M0
30M@aoYmMadd LobgmIBoGmLO, GMIGMOG
06 BOM3Moagbo dgLOoVdNL 3MHm(3gLA0
aboMmal (Fbg39em™moodno ;G gamo, 9.3.),
309m30mmoLB0BYO0BO  93OM3YMmo  LOLOTO-
HOM®ML AbGHOEOL OGOLYdOm LOZomMbd BomYy-
090 gdoobyzghomgod @O 3oL FgLodvdo-
LOE OAMYMHOBO MOZ30LO, bmenm FM3IHNZ306L
30 d9obbgbo, Mm™M3 JgLodmadmmdd 9g69-
0m@O LOHhogOOm 30530OMO LOLOTOO YT M-
LOMZOL MYOHIJgMOL BobOOWAIYE3, MIY30 030
0MHLYOOm LOZOMbgddg FoL 3GMObE03YMM Fo-
©06Y39h0mgooL  9aIMIOIMYMBOO.  39O-
doE LOLOFOOMMI FOYMOMO:

g e ODORIEO0 3F00L byl MI®Hg9gmob
boLOBOEEPMYOL, Bbg39cmmdodn doommb
LOLOFVEEML  (087cMOLLIYOO 9B MO
boLOFVEONM, 9.3) 3G06(B037cM0 3oVOBY39-
H0amyoo (judgment) 00800600 30@06Y390)0-
myoob omyonboL. bLobodo®omanm 398a3M3
©@00dJLAH9OL, BMAI dMIF0Z06L, mI30 gL T9bo-
0080L00o, 996900 F9bOIMHICHMOO F90dHObML

bohogo®m0 myGHggmob 6060033 Lodm-
O™ 30@OBY3900mHooLmob  F0doGmmYdo-
do, G™®39mai 0myoJemo 0bgdo my®gnomolb
bobLOBOEENMYonL Fogth B8mIhogboL Jotob
0bgmddg mytgomdn Bgoodg Jmbgdo-
b?Ob ©O303d0Mgonm, 08 Jg8mbggz080, My
b 300069390000 o6 00mgob 8bgg39-
am®00d0 LOVLOFOEO DML 3®N6(E03YCD FO@V-
6Y3900m9gdol, GM®Igemdos  LOOYEIbHCIOL
300gbob339oMMo0 36Mm 363963000 89-14
Agbanob Lo®YO39emdy 1-9cmo mgdoL 1-9¢m
Gbammob gEommomoméodn @O, My ob oG
©00Y9690L  0IE0mHIgm  LOFVOMWHODNZ
09@98900L, G®AMmYonE B08ME@06OHYMOL
0IOIJIm0L, Om3MEMHE 300639563000 bgandnd-
38Macm0 8bo®ob LHoHILOOE™

30709030 0MO30GOO30M0 boLoomOLO
©O 3MGOH0EYdIMO BMOIYMo®gooLY (,0Hm-
J90000 bOLOFOOIMMYOL OEORYGO HTMOb
byenb dbgzgcmmdéodo doommb... ), b JmY-
MO P60 HOomM30MML Joo LOLOTO M M-
900LOM30L 030L BoMOMYdOE, MY MMM O
300BY39homgdd Yoo O3MOMHOLBMO JOm
aobbomgodo dyma3 3mbimghyem LOJOgdY,
03, 00030MMIMOE, 3o633MmghoL booL
dmaogomo LOHhogmoL 09EL O MYOJgmOL
30LPbOLAZYGOMMOOL ..o 00 O 00mgodL
dbg@39cm™00d0” @O ,,...07 0L 0O ©OVYH6HoL
0JB0Hga™  LOBOEMMHdGH03 J9H3900...“
9L BOBZOMOE dMOL 9OHMA3OM0 Lodobmg O
LYOLOOYOMOOL 3G0b(E030L 30IH3 IBROM
3063M(3M00, MO H96IbE0OE dMMmM Bmyddo
033060@ 3906036900.

bAObIMTBENBMDL
30LJb0LbAdIGMMBAL
30MMaJs0 a0bO VB3BMAL 303M
RAOIBNC0O Jad@As0LOI30L,
bAbIMEBNBMOIY
30LJb0LbAdIBMMBY 3uMN3AMNOL
830@aB8Ja0b 83380)b3333dd0)

00 3b603 oML LOOBHYGgLM LOYDY
0ym Makuchyan and Minasyan v. Azerbaijan and
Hungary %, bLooE dobbomymo oym bogombo,

29 Makuchyan and Minasyan v. Azerbaijan and Hungary,
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oy GmOob 390dmgod Jggdoibmb bobgmBo-
gmL 30Lo ©396Mh0L d0ge HhoYbomo Jogwy-
00 303b9o300 030LY, MY J39IYoO V3960 0L
0096 HOIbOMOo 06 dOHOL MOZ0LO MABOE0S-
MO0 JBRYoodmbomygool gobbm®Eogmmy-
00L OMamMddo.

LOJAOL @WOJHYd0 P3O380OHYdY  BOH™ML
0096 @OL3MBLOMYOYMO 3POLOL Fo3Modo
dmboBomamool GOML dE393hdo, OdgM-
0005069mM0 MxoEgcOOL (M.L.) dogh Lm3gbo
0x0EO0L 333eMaMMOdL O Lbgo Lmdgbo go-
®0obLZOEOL FMI3MOL FPYJocOL. G.-L.-L dogLo-
50 LOTYOIM 3OHOTOMOO YoagMIMT0. 8 BemoL
LOZOHOTG M LOLEYEOL FMbEOL 93 0L o-
0930 0d9000506L dobFoMmo 30M900L FooO-
(3900L JgLobgd 93MH®M30L LOOFML 3MB396(30-
0L 3gLOdO30LOE (Council of Europe Convention
on the Transfer of Sentenced Persons®). odg®m-
00050630 OOMYIY6Hd0L 8903 030 FOMO30-
LIBRIgL, Fg0Byomagl O EOOBNBOYGOYL. ToL
30007bo L bammxroLO MG 08 OMOLOM-
300, OMIgmOoE 306 ZoohHodo 30bgdo. OMVOY-
GOm0 JOMOMO MHOBIOL MRBROEFIOHTO OTMMI30
3MA906hoM0a, LOEOE 0LOBO VIO MMYOOBHO
d0L LOJE0gML O 06MbYdEBbYL doLo Jgbyo-
m900L BOJHL. LOHRZO®O Tghobow 0gbd 39-2
39bobL LOEYIZaMBY, OMIMOF FOM3Y, 0bLY
09-14 9gbemmob 9OHOMOMOMOddn. LOLOTO-
Gommd 03 LOgddgdo EOBYIGMFS FOoM3399MM0
LOObMYY00 O 3603369eMM3060 3MNb(3039d0
LObgEABOTML 30LYLOLBZdMMOOL F0F6gdOL
MOMOODY J39n0900LOMZ0L, HMAMYdoE oM
3996Mo3bgdmEo  LobgmaBoxrmL ©O, oLY3Y,
bomIn333MH9em LObYEMABOBMMO FMZONYM-
0900L FgLObgd ToLFoMO 3OH0IMHYOOL FooO-
(39000L Logombyodo.

30639m0 Logombo, GMIgmoE LOLOTO-
HO@m™m3 gobobomo, 399bgdm@o 030L, 96O
4og@pyomoym my oMo 9dgMdongobo 3oLIboL-
93909mM0 LOZYIO®03 MBOEGOL d0gd HO®Y-
600 EO60FOYMOLOMZOL O, gLOdOTNLOE,
3™Mb396(300L 39-2 Fgbemol VOHLYdOMO OG-
3930L0mM300L.

LOLOBOOOMMD  FoEOIBY39ho 3603309-
MO 30060d0 00 BOJHL, OM3 ®.L. 333TMY-

mO0L hoaboLOL O dMI3YPYOO MOZ30LO
OBROE0OMIO0 JBRMI00IMLOMYO0L obbm-
®309madob 0bEo H58amanL dMJobgooL
39LGOIYmYo0L 3OHME9LYN. 3ob dLYZY Yobhym
dma3hogobmo oMaydgbho, M M®MIgMmoE gBYd-
690MOO OMHOFNOMHMBMB09EH0 LOYOMOTMG0-
LM OJHYdOLOMZOL LOLYMIBOBMMO 30LIYbOL-
33900mMd0L MOMBOBY OgOH™ML TJOdMMbY®
dgbemgoL (UN Draft Articles on the Responsibility
of States of Internationally Wrongful Acts)*".
LOLOTOGOMMMA FoYmoMmO, HMT oo mL
0ghoL 99-11 dgbmmo domodb domom 303-
6oL 069LoEO LObYMABoOBMLOMZOL V3 M-
BH9gdLHT0. 9L B0FHO OG 0Y™M GIMLOBMIZGYIO
d9LOdOAOLO VghHoL BbmmMmMmEO IMBEMBHO0MO
@O 3bomEOdgHom LOEbyMIBORML bGHOOOL;
060390 dMmombm3zmo MM 30HMOOL ©O3-
004mxr0mmgooL  390moEogdom: JgLbododo-
LO OFHOL V3OO O FOMLOLO ,,OMOOGHGOOL”
(“acknowledgement”) @0 LOFOOHOMGOM03 O-
©@OoLHYG®YOOL (“adoption” ) 030LO, H™MI 080 Ho-
©960m0 0460 MO30@ LObyMABo™ML dog.
F0OMOMONY, 0B9M0003060L dMOZOHIMOOL
0096  gohoMgogmo mmboLJNgogdo  dIIo-
GO godmbohozo .L.-0L EOBOTOIYIYO-
030 oghoL ,3mBmbyoob* (“approval”) @©o
,0b0MHEOdgmoL” (“endorsement”), 30g®O3 oM
04m LOGMBIYOME 60H396900, BMA VBYEOO-
0350600 LObgMABORM3T 0330000 O (3OM-
Lbobo* (“clearly and unequivocally”) , 00006
(“acknowledged”) ©o ,LOBOOHMEMYOMHNZOO O-
0OLHYGL” (“adopted”) ®.L.-0L OgHo OMMO3
,0000 LOZMOGO* (“as its own”). dgLOBOBNLO,
06 oMOLYOMOEY LOWYJZ3gMmo  30OEO30M0
@O 3ohoam®ogmo 3h3oEgdaobomzol, GHMI
LObyMABo@™m 3oLYboLAggdgMmo 0ym gohmo
dLb3zg®M3moL  333MIMMO0LY O TJmMY
aLb3gM3mMOL 833MHMMONL FFOIMMOOLOM-
300. Jg36mH™m LEM®O 0d690MEO obIOGO(HYOY-
mMOoym, OGMI 0BgM0005060L 3096 ohHoMgoy-
om0 mbobdngdgdol 30HOBL BOGTMOOa]bEO
00 LOGO0LOEAO EOIMINEYOYMOL H3969d0
LOFOOIM® O M.0.-0L 30MOEO, IOMBJLOY™O

no. 17247/13, 26 May 2020.
30 Convention on the Transfer of Sentenced Persons, ETS 112.

31 Draft Articles on Responsibility of States for
Internationally Wrongful Acts, Report of the
International Law Commission on the Work of'its 53rd
Session 2001, UN Doc. A/56/10.
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©O0 0bobLYMHO 30MOMYO0L FOAMLEMGYOY,
®HOLOE LOLOTOGOIMML VBGOOM, OO FOOHBEOO
0MOZ30M0M0 O30OHMMY0d. 0933000, LO-
LOFOBOMM™MA 300hBNO, MMI VBIMOOOFO6OL
0096 033000 MBmMbYdd @O dboMEOgdgho
@OBOTOYMOLY, GMIgMOoE HoIdbommo oym
d0Lo 390060MY0YM0O  dogmyool MBOEGOL
9096 mo30LO 30MVEO Jagadom (in a private
capacity) 0o 060 M@OE0OMYIYMO IMZOMIMOY-
00L FgLEYMYO0LOL, 06 063930 LObyeMABo-
gmbL 30LYboLAggdENMBOL 3Mb3gbi00L 39-2
93bmoL OOLYO0m POOM3930LMOL (under the
substantive limb of Article 2) 300061 90030.32
Y330, 0H9MOd0EO60L T0gh YbaMHgmalL
0096 dobgommo LOLFGIMOL LOEYMOOE® JOY-
00OHOMOgMO  OMIJLOIYI GO MOO 030LMOB
9O®MOE, HMI .L. MOdoL gaoMHOE 0460 Fo-
0mEbOAdIMO @O MO Yoahozo d96gxoho
90Mmdo Ym39gmazomo LOFOOMMYOEG030 LO-
BYIZmoL goMydyg, dohbggm 0g60, HMmame 3
89-2 99boL 3OHMEIEIOIYM  FOMPIOIMY-
090mOb  F9ymozLadgmO;  LOLOTOGMEN M3
bod0o gogLEY, H™MA3 03 LOLEGIMOL dOLEOHMIOY,
HMIGMOE EO30LEMGOYMOo 060 LogmEbamob
bgomymaxzolb LOGIggddY, OO EObOLYMO-
ym GmamME 99-2 3gbamob 3O MEIEIOIYMmO
30M@OdIYMYd900L  obyymaxygemo boBomo.
0000L 309bgEO30®, MY LO® 0Ym EOBOTOYINO
hoagbomo, @O 030L gomzomoLBobgdom,
™I 0H9Md005060 gmObbIgdMEO 3ohndMOL
300399dL O 30H0IMOL ZoEoOEgaoL 3Mb-
3963000 JgLOdOTOLOE 0MYdEO 30LYbOLBZYO-
mmoOoL, 3oga®mdgmadnbo 6.0.-b 3ohHdGM ML
LOLFEYMOL dOLGOYMAdY, V3oL Tgbyemado
LOZOMEALIYIMO 0ym 89-2 FYboL 3O M™M(3Y-
OIOIMmMO  30MMEOYOYIMY09d0L  MOBObIV.
0J9mOb o3mA0boMyg, 39LOdOTNLOE OMLY-
0MOO ObLOZYNMYOPMO FObOLOOMYOMYdO
(,special features”), GMIMYO0E F0YMN0MJOOO
89-2 99boL 3OHMEIPIOIM  FOMPIOIMNY-
09006 VBGMBO0FEOOOL 0g®OLEOJEFOYM 303-
doMdy (Kitanovska Stanojkovic and Others v. the

32 bPmwdqe 0dogg d0B3g80m od @ooabhndo ggdhm-
33@80 bObOaOé)O’)Q’:)ma 83'2 8Dbg:)0l) 0&)[&360070
©0603930 30(4)63@0051')[) bodag'aoe (Enukidze
and Girgvliani v. Georgia, judgment of 26 April 2011)

former Yugoslav Republic of Macedonia®, ©o
Glizelyurtlu and Others v. Cyprus and Turkey*).
LOLOTOO I M™MT TOJYMOMY, BMI VBYBOONFO-
6oL 909900, OMIGMIOE BOJHMOM030Q,
@O7LEIMMOO 3obYPLOBM3MO ©.L.-b Job 30gE
9mb0o3 LOWYJ39Mdg HOYbomo dombdy
LYGOMBYMO EOBOTOIYMOLOMZ0L, Bgymo3LY-
09mMO 0ym 3mb396(300L 3g-2 IgbemoL Bobody
300L 30MEYOYMYddMO6.

0MB0dbymmo LOYJ3g LOYIOOOMIOMO 00
®30mMLOBGOLOMOB, MY MM Yo 0dOY-
00 3mb396(300L BBy 30LYLOLAZYOMMBOOL
ROOEMYd0 LOLYMIBOGMLOMZOL, OMOILOG
oL obE9bL 30H0IGOL FOOEHISL Lbgo Loby-
m3BoxrmIo O, Jgdmoo My OGO 3oL, LOBdM-
300ME, ©OYYOOBML 3M9dYIBE0oL, MmA
9360300 LOOFML Lbgo 69360 LobgmIBoym
00m>dogaoL 39m0mbObEOLOYGOO ©O OmMm-
MA@ 300Y306L godadoszb LobygmaBoxmmdo

dobzomo LOLEYMOL OMEMIY dOLGOYMI-
00L. 098 LOgdgdo LOLOFOGMHMM®ME 30639MMOO

30b0bomo 308LEIM0 J39YbobL FOoMPYOYY-
00MmO @WOMamMada LOLEYEOL dMbEOL oM-
LOIYMGOOL FogMmdgmagdolb Logombdo LbL3O
939406030 30h0dGoL FooEgdnL 39393,
306LOZYMGgd0m EVBOTOIMOL 3JLb3ggG3m-
MO O 300 BbomMoLOZMO JBMIOgdOL EO-
380L gdomdo.

03 LOY3Y3 LAHGOLIYG®ZOL LOLOTOGO MMMV
00LEO FgLOJMMYOMMMBY, dOIMYYgbg0060 MoO-
3000 3M939abHYMmO  LOFOGMOMO 9EHMO
ob®og LObyMABoxm™mL o0ydobEogiEool (8-
bemo 1) @O, dgmbég dbMog, 99-2 IgbmobL
3OMEIOYIOIM 6OBommob LOROZOOL Tgmo-
30900MO0L LOZoMbdY ratione loci LOBYI-
30M0m, 0BOMO00EO60L LObymMABoxymL 303o-
6o, 0LYmo Jgombz93900L EOHML, OMOILOG
dobzomo 3oH0dMOL FoEoOEgdd 303LEgEMO
739460006 bgdd 3dmdmoyem Jd39yobodo 0d
000600, GM3I o6 googhdgmmb LOLFgEOL
dmbo MO30L J3940603d0.

0HgMd00306mMO6 030G MYgd0LOZOL  FOb-

33 Kitanovska Stanojkovic and Others v. the former
Yugoslav Republic of Macedonia, no. 2319/14, 13
October 2016.

34 Giizelyurtlu and Others v. Cyprus and Turkey [GC],
no. 36925/07, 29 January 2019.
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Lb303900m, LOLOTOGOMMMAT 396 33M30 39-2
39bmolb  3OMEIIOYMO  EOOM3I30  Yb-
3M90mOb 3000 Myd0dn, Bogmomo Mo, HMI
030 0Mg0990®0 30H030OMO OOEHAnL 39-
LOLYO 3MB396(300L 3OMEIEIMHOOL FgLOdO-
30LOE, HOMO EOOBIYL6gOYMOYM, MM3 6.L.
3003Mdgmgdoo LOLFEYMOL TMbEOL VdgM-
000506d0. LOLOTIGOMMM®A d00hb0Y, M Yo-
3MagmaL bgamoLYB MYV OOHOMO LOZTOMO-
Lo M®MBbOLANYOgd0 V8 BodoemMmgdom, 30LEOO
0 3oo990L 898a™MA 3OHMEBIEIMJOL, MHO3
LOLFEYMAOLEOMO 3OHNIGMOL FOO(3YTOL 3Mb-
3963000 0ym aom3omoLB0bgdYmn. 9bac9g-
®mobL bgmoLYBEYOOL MGZOOEMYOTO VBYBOO-
03060008306 FMOMbM3gL BRBME®TOE0O 0d0L
MOMOBdY, MY GO 3OMEBIIHO IM3Y390MOO
6.0.-00 LOFTMOMMIN EOIGYDBYOOL. TOOMO-
Mmoo, 03 LOgoMbhg VBYGOO0FO60L 3oLybo
04®m 0OHOLOYMO O DMBOO, BOIJHMOID0300,
30063 06 OOLYHOMOEO YoM FHZ0EIOIYMIOO
030L LOH3900690MOE, MMA JoazHgmMOL bymmo-
LIYIBMYOOLOMZOL BMdOMO oym, HMA G.L.-L
300MO30LYBRMYOEBY0 VDGO FO6T0 doLo
©OOMY6900LMOBOZ9. LOLOBVGOMMM™A TYMo-
MO, HM3I 08 EOHMOL 3oMZOMOLBOBYOOm, BrOE
6.0.-0 BWOIJHMIG030 dMObOEO JY63GIMOL
(30bgd0, 030 396 byOZEY, 30EIZ MO YOO
399390Mm90060m  P6a3MgmoL  3MI39HbDHYM
Mm6OHaobmadL, gomo 030LY, MMI OJBE3OM
30(H03G0L goo3gdoL 3mMb3gb(Eoom FomMm3o-
mobLB0BYOPMO IOMEHDIMO OO F03YMMME-
696 3MHYABEoOL, H™MI 93O ™M30L LOOFML
bb3go Bg3Mo LobgmdBoy™m 0dMIBgEIOEO 39-
®oemLOBOOLOGOOE.

OOMMML, gL FoEOBY3IOOMIoS ©LY3Y
06033690mm™30600 08 MZ3OMLOBGOLOM, OY
6O @Mm®Iom 3obobomod LOLOTOGOMMM3T LO-
30mbo, BoGMIMOaroO MY 0OO gJmbogzyho
LOdIM30mMOL LOWYJIZ39MDdg LOBMZOMZOIMGM
ho@abomo @O6OTOYMOLOMZOL LODMZOGZO-
®gm dobgomo LOLFEYMOL dMIPLEOHYMIM M-
00 OLZMNBNBOEOYM FM3YHMOOL 3Mb396-
300L 99-14 3gbamolL goggoom 39-2 dgbmol
3OMEIOYIOIYM BOBOMMOL 9OHOMIMOMdOT0.
300ByYy39homagdd oLY3g 0603369(MM30600
00 Mm30mMLODBGOLOM, MY GMIMO FOO6OBO-
Mo 93OHM3YM3d LOLOTOGOMMMAE d(H303900L

h30mm0 08 bogombdo (Nachova and Others v.
Bulgaria®).

03 LOJAOL ZobLOZYME®YOMO  dobobLo-
M9 gdo0lL gomzomobBobgoom (M.L.-0L EoO-
B0boyM900, dobm3zoL dMoghmo 0969x10bHOL
00608900 Ym39mazocmo  LOTOOMEMHOMH030
LO®Yd3moL oMady, 3M9doYbHoL dogc
L39E0OMIYM0O 390339G0L Jggdbo ®.L.-0L
00006  dO@OHOMHMZ06900L  goOAMboHh30m),
30hbgyem 0gbo, M3 dmAhozbgoL Yoo Bo-
63MYa3060m LOZFOGOLOE® FYOMO, 0T3O
O MO6308Y3HImm0 EOLZ3BY00 030LOMZ0U,
GHOmMO OIWBYdbgo0bom prima facie oLZGO-
30603000L LOJAg, 39GHIME, 0L, OM3I gohHody-
0m0 mmbobLd0gogd0 0ym GOLMOIGO30 M-
H03069079m0. 030L gom3oMmabBabgdom, ™y
6O OHOYMO 0gd650Mm@O 3Mm3H0gbgdoLomMZoL
oLoMO B039MHdmYgdd — 9oH30(3Id0bdm ZMbo-
363m 9430 domdo LHVbOGOHOm, LOLOTO-
GO@Mm™Mm3 J9(330MO I(H303900L M3 MO ©O
0090003060 gooo30LMmO 0d0L EVIHZ0(BI-
00L 30MMEYOYMYOd, HMI 0goOMOMId06d
0OHOMOAdd @OLZ®030bOE00L TgLobgd, GOE
0906 396 Jgdmm.

06BMmM3aB0O0LI OJ
83d(Mba030bL 0)a30LIBVBMMIBI

J399mm gobbogmym mmb LOJgdo, LOEOG
300mbo®m30L MOZ30LIWM YOS dMIMABEY MO-
©®90m9o00 gmbxmoghdo Lbgd LOIGMYY0O-
MO0b, LOLOFOGMHENM™M3 MmMbogg Jgdmbzg3030
9oL LOLOGEgOTME LOZoMbOL FoOBY39HO
300Hh600 3MB3xM9bhmo 0bhg®aLgdoL Lo
HOMOOL6 EOOOMOBLYOOE.

Logdgdo Magyar Kétfarku Kutya Part v.
Hungary?® bLo3ombobL goOBY3z9ho godmbohzoL
®O30LPBMAS0L  LOLOGFJOMMEO EOJBRYJILO
090dMy39M0  ©9OxMd900L  OEOOLOITO-
0oL 30b633MH9HOEMOOL, 39MIMEO OYOYMId0-
Lo, BMIgMOE FgabgdomOO dMHY36900LO ©O
69xgMHabydnL 3MmBhaJLHL O 0MZOTOLEO-

35 Nachova and Others v. Bulgaria [GC], nos. 43577/98
and 43579/98, § 157, ECHR 2005-VII. 35.

36 Magyar Kétfarki Kutya Pdrt v. Hungary [GC], no.
201/17, 20 January 2020
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6900 3mmohogyco 3oMHHogdobomzolb Tg-
BMI390L. LOJAOL BOghgoo dggbgdmo 2016
B9 9630 9m30 hoHoMadym MRIH6EOIL
936O™30L  3ogdomob Logombdy. dMIHOZOL-
30 3mmMoMmogn®as 3oMmH0od ddMIGMHY3MY-
00Lm30L  bgmBoLOB3EMA0  FoboEo dmo0-
MO0 HIMIBM®MBOL 930303300, HMIGMO3
0dmagm@o 030L JgLOJMYOEMMOLL, HMA ObM-
6037960 dM9bOObOM MO30006m0 39630LYHOL
©M339896(hgdo0L — 60hMIHIBIO0L — BMAOMFo-
©OMgdd O LL3goOLM30L 3oBOVOMYOO. 39MdIM
06030000 LOHZGOL LOWYJIZgMdy, OMHY3-
6900L geOHM3bYM3TO 3M30LOOE dM3HNZ000 3o-
OO0 EOOFOM03d 0MNHY36900L LOTIGMENOO-
BMO0LO O BOGYINMO0L 3G06(3039000, OLY39,
00 306330300 OGM3930LOM30L, HMIJMO(
33mOoLLAMOL ,IBRMJOOMO OBLbME®(309MYOOL
00m0 3OB6dDGOLYEMOHd0L/F0BBYOOL TgLOdOT0-
Lo*“ (“exercise of rights in accordance with their
purpose”). 96H™M3b7emad LOLOIOGOMNMA (KUuria)
doemodo oHm™m30 LOO®AYZ6M ZMAoLooL go-
©06Y39h0oemgdd 08 33o60L3bgMmao 3M0b(030L
00306 M, 30a3M0a Jodhym 3oL EOLZZO WOGY-
a0 bdoL 303930LO O HIRGOYOEIYIOL LOIO-
GHOEMOObMO0L MOMBOBY. IMIN03060 oG H0OL
LOZMBLAHOHIYGOM LOROZOGDO dohbgyem 0gbo
0983900 Q.

@030 3omoOMod LOGdg aobobomo T9o-
BMy39tmMo OmboLdogooL FOGHMHEMBMINYGY-
00L gbhomdo 3m6396(300L 39-10 Tybemolb Fo-
3900 O OL336L, HMI FOOMBIIOTNMOOL
©907eM900 030L MOMBODY, OMI ,JRIFONO
306bm®E0gmgde Y60 dMIbEOGMOYm Fomo
808690600 F9L0dVF0LOE" OO oym LOZIOGOLO
LOELOOM  HOTMYOTNN050YEMO, 030LOMZOV,
OOMO godmadmobd ymazgmazodmo m30mbg-
0MdO @O LOTYOMYdO F0g(Ed IMIRN30bO 3o-
OHooLomzoL,  FgLOdOdOLOE  OIGHIIMO-
90060 ®mog0Lbo  LOGONObMBY. 03330V,
LOLOBOGMI MBI EVOFNBO 3MB396(300L 39-10
99bmoL COG™M3930.

LOZYIOLLIMY, BMI 03 FoOBY39hHOMY-
000, LOLOBOOOMMT EOOEAN0O Foda®™gho-
@MO0L 0L boGobbo, ®OE TMHMbMZHOMOO
3Mmohoggcmo 3omH0go0LOMZ0L F9dMIY30L
00396 LOFOOMEMYOT03 BMEISGL OMHY3-
690000 O GYBRIHYbEYIOL 3MbHadLHT0. LO-

LOFOOIMIMT OMBNTBY, MM3 3MIOH03IH0
30MOH0g900L  godmboHzolL  MOZ30LYBMHOODdY
©0B9LgdYMmO F9dMIY3900 LOOGOHYZO6M Jm-
BdadLh3o, LSYOIYMBYE BYEOTLILZIT™-
0oL 99390900MHgdMEY. dLYMO3g F0EIMIY,
300m0Yygbgom@o, mutatis mutandis, Ggxghg-
b6Y30L 3MbHggLHTa, HMIgMoE 30B0OE OLO-
bogo gmagdhm®ohob 6900L 0EYbHORBROGBO-
900L LODMBODMYdOLOM30L 3603369MM300
LOZOMbDY. 08330600 BYINBY360m0 JgdMBIY-
00 096906030 3MHEIMEdMEOO 030L FgRo-
LY®OBIE, 0YM MY OGO LOTOOHMHMYOGINZ0 0ODY,
HMIMOoL LOJWIYJIZHMDBYE FMbEO 3MMODH03Y-
0 30MHH00L FOAMbOH30L MOZ30LYBENYdOL Tg-
B39, LOZTOGOLOE 3bOO O 3ob33MgDHoO-
@0, HOmO 3dL oMY O(3bd 30LO M30MBYOYHO
300mMmygb900. aamM3MOMHoImo 3Mmmobhoindo
30M1H0900L 330 bomaLyBMad0L FLGHOEO6
Mm30006907600 HOMY30LOZOL gALOLYGYOMEO
LOZYMNG03 PIIMZOHOHOOL, BVIYOOEO(F LOO-
®hHa3bm 3mbhadLdmdo 6gdoLANYGE F9dMIYIOL
300mboHzoL  MOZ30LYIBMYO0LY, GOMIGMO3
bMm®HE0HMEIOMOO dMOLOZTOGOLO® FoObd3-
O9bHo0 LOFOOMMYOMHN30 dOBOL LowyJIzam-
%9, 899dmmm Hoobo 309Yy9b90060 MOO 3MMO-
H0336M0 ©gd0hH900L, bdaLb dozgdolb 3G MEgLOL
m9a30H0dgeHrdoby o dobo J99a9d0LOM-
300, 0LY39, FMJOMOGaMO BEMIOLOMZOL ©Y-
Am3MHoHogmo 0bLHOHIYHIO0LOAD O FOMO
®B63960LOM30L, HMI 0LOBO LOAdGMEOL Jdg-
609LMBOL EOE30m LOGINObMOBYL. LOLODO-
GoEMI 309000, OMI 3M3H0Z3060 30MOH0O
dbmmmE© 030L 3o 06 9d0xoEO, HMI JYOOYL-
30M9Yym 9hm330M0 BMMYI0 dIMIMHYZMI-
00LOM30L, LOEOE 0LOBO MOZ3006m VBGMYOLO
@O0 O3M30YOYMId90oL  gOAMbohO3HBI6,
06039 dMagb0bom 3mmohozycHo gdo3bo-
oL 3oEoE39dd MIRBRIMHIbEIYIOL LOZOMbDHY.
390L00030LOE, FMbEO oL ZOAMbOHZOL MO30-
LIBRMYOOT0 HOMY30 MG039 dL3gIhH3o — Bm-
J90L POOHY639MYMBOT0 OO 0OTMGIO(E00-
LO EO 0EYYO0L FOOEHFOT0.

LOLOBOOIMIML 3MBOBOm, BFMOZOG LO-
30mbL BOMIMOaI6O 3g0©I30: 0E3MDO MY
060, 06V, YOO LEMOOMEO MY OGY, Logo®m-
90600L 890mb393030 MIOOE LOTOOHMMYdG030
©Ob30MgdaL gdom, 3mmobhogyd 3OGMHOOL,
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6™ 3000 J(3930 POOOM393O LOOONYZOM 3o-
BMBIYOTMMOBL, 083306 30 M09d30, HMEY-
LOE OO OHLYdMOO LOOGONHYZOM 30b6MBIYd-
mMO0L EOTOZOMIOIOIYMMYIOIII0  VJOINJOO,
O®MIYMOE  9JLIMOEOHIOVE  EOOMIFIMY-
900 LOOOMAYZHM dOYIMIHYBIdOL BWMHMAO-
©OMadaLY @O 3o3MEMadoL d0dbom domo
Ob6Mb03E0 dOH30HMZ0L LOZOMLL dMdoMYMHO
HomaB™Mbyd0L 030303000 39339Mdom b3oL
30(393800L 309EOBOGYMO0L 39BHr0MET0.

LOLOBOOIMIMMT dogmomod, M3 gohm3-
By LOZMBLHOHYBOM  LOLOTOGOMMLOG
3JMbmEO 30Mm0MYdIYMO OJY6EM3006900L0 OO
30067LOBM3GYMMBODY  3GM0BE30LO,  GMA
»JBIMYOOMO OBbMGH309(mMgdd 3OO 30BOHO0L
390L06030LOE YOO FMbEOMOYM*, OMIGMLO3
bamOLIBMYOd OJYOEOM. MIMY3ObHYMO
306MBAMIOMMBO OO O3MBIMYHYOO, MY ML
BOMHIMOAN6O 03 3M0bE030L OMM3930,
0 06O MO0 3G0Hgt0ydgdL, HMIMY-
0033 303MY9bad Mmoo 0gbgdm@O 030L OEAY-
B6oLOL, My Gmam©o 30MOMYOd hHOooMZEg-
0MEO OLHMOE, 06 F0YMOMYOO TJLOOOTOL
3080mMomydL. dgLododobo LOZOBMBIIdM™
hOGHM LOOMHMYIDM MGZOObMYOLO O LOLOTO-
HOMMYOL BOOO™M 30bgEOHMYOoL ©60g90O
bMmMId0L gob3dOHYO0LO O FOdMYm6900L
LOZOMbT0. FOOMOMNY, LOZMBLHODHYBGOM LO-
LOBOOIMIMT EOO306MHMZO V3 3M06(3030L Jo-
B600MLO O 3OL0 FMOVBGO bdoL B0(3930LMOB
©0303300907m0 dbmmmmE o0Lymo J3gadY-
00, MMIMYOo0E ,0693000Y0 T9OH3qgoL" I3o-
380090mE, MIAEY, 3VIM33I3IWe  ®HY-
0MEY, ,6930H0YM0 T9Ya0" MYOTMYOH0 J6O
4ogromoym, my doL30 3MHI6E0IGM0 390G
033moLL3gOMEL. gu Logombo LOZIMOLLIM
04®m 08 M30MLODGOOLOMOE, M3 OHMIMOJ
LOZYMG03 GOM36YMTO LOLOTOOHMMI EO-
OOLHYGO, 3MIN0ZO6 3oGHOOL 06 3JMbEO
@OMM399m0o  GOHIRg®abEydoL  HoHoMgdoL
LOBOOIMIOOBMOOLO O bAoL do(3930L WOBY-
anmd0L 3GM06(303900.

300m30mabBobd o  0MHHg36900LO O
®9xgM96ydaL 3mbhadLhdo dmanodozado
30O HooL oOdmboHhzoL MO30LIBMgo0L T93-
BOMIYO39M0 306MBOL FO643MHOMIOL OEO
036033090mmd0o, LOLOTOGOMMME EVOEZ06V,

O™ LOFOOHOIMHONH030 PJOYINH0gd0L 3MHb-
30960 39093900L d030H®M 3603369MMZO630
306790LOdDMZOIINMOOT FOOOFOMdd 03 dDMIO-
6L, BOE J90dMYOMEOO FOLOMYOO YMOBOMOYM
3™b396(3000L 89-10 (§ 2) Agbemab Lowydzgmdy.

LOgogdo Selahattin Demirtas v. Turkey®” LO-
LOBOOIMI M3 OBOLOMY 3OMMOTGHHOL M3M-
B0E0g®0 30GmH0oL Boz®ob dog® 03960hgbHoL
03060330 @O 3oLo  AobobaMdmn3909m0
B0boLBOG0O 30(H0TOMOL, OMIJMOE BoMIM-
0a906o dobo 3MmmMobho3n®o oamLZEMYooL
39093L. LOLOTOGMMMA (3boEO ZobOEY, MY
6O gogmaboL 0gmbogdo 99-10 dgbemoly ©o-
6Hm3930L dMOOMgdS 39-5 dgbemalb o 1-9¢mo
™donb 8g9-3 3gbmab (39MIM@, 30OHEMOIx6MH3T0
0MhH930L JBMYd0L) EOOMIZFIMO® (306MOODY.

dm3hH03060 oym mydJgmob 3oGMmoagbHoL
0Mhgymo 69300 O MOBOMOZIFOMIdMY LO-
boambm ©93M3MHOHoYmo 3oMdHooby, MmIg-
mo3 BoMAmMoOaqgboe 3930M3babdy 3Mmgy-
OOPm 3mModH03nx® 30OHH0oL. 2016 Banob 20
300LL oMo 0gdbo 3MBLAOHIYGIGO TL-
BmMmdo, GM®MIMOL dobgaom, LO3OGHMOTY-
BH™ 09360hgH0 30GEMOIg6H0L Boz®L dmgb-
LBYOMOO Y39 93Mb393030, MY FMMbM3Z6L
dobmzoLb  0dybohgdoL  TMbLEOL  MOMOODY
96H™M3679m dLOBOMYOT0 FOOEITIYMO 0Ym O3
3MBLAHOHOYBOIMO FgLBMEgdOL gobbMG(309-
mMd03@Y. 00 MYIRME®I0L obbMm®(309(MYOOL
00430 30LEO LOMOOT0 BMAbEOGId TYHO39-
09030 ©Y390LO (06MVOYOL) O JIG®aLEHObOL
9930m0 30MHooLMOL (PKK) o3o3dotMgdym
dogmadL Mmoo, oLY39, MIOIJIMB0 dOMOOM-
00L LYBOMBYMAY WOJHYodd 2014 o 2015
Bomgodo, 3oL J98Ia, ®OE HONTOoMmd FMENO-
3000390900 ,Juomgmao” Logombolb dmazo-
©900L JgLoObyo. dMIN0Z060, MG OJhHo-
1600 04ym HOodYmo 03 3O M™M3gLA0 MO30LO
300mLbamMagdomd O FobEboadgoom, 0ym
gohm-gbhmo 154 30GHMO3g6¢H0L  B93G0Ob,
GHMIMYO03 ©OB0OBEBH6 3MBLAHODHYEOYE T9L-
Bm®9o0L 03M-gdoggd0L ggaeE. 2016 Bemob
b6Mmyddg®3n 030 ©OO3039L FY0OOHOMYdHMO
HaOOGOLHYMO MGZO60dOE0L Bozd™MOOLO
O O60TOYMOLOZY6 Lbgd doMHmo BogdadgoolL

37 Selahattin Demirtas v. Turkey (no. 2) [GC], no.
14305/17, 22 December 2020.
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9830L LO®WYJ39Md. EVTOHIdOMO ZOdMINg-
00L 3ob3OZMMOVT0 030 0FYMABIIMOO 3O(H)0-

96HMO0do LOGAOL LOLOTOGMMMM gobbomazol
0mmMmmO0630. 30LO LOZOOMOIYOH™M OO OHO
00M0ByMHo 2018 Bemob 0360LT0. EOETO 3ONO-
HO3 @OOEanbsd 3Mbzgb3oolb 8g9-10 dgbemaly
©OMM3I30.

9L goobBYy3ghomgdd 8603369MmMM30600
0000, M3 LOLOFOOMMM®MA gobobomod 3Mb-
LAHOHIGOYOO TGLBEMGGOOL TF9MOZ3LHdOD MO
36396300 39-10 dgbamom dmmbmzboem go-
6430 9HOMOoLMOL O FoYmomo, HM3I 33-10
d9bmolb @OM®M3930L dMOOMYOd Fo3maboL
0gmbogdo 3mMb3g6i300L 1-g9mo mgdoL 39-3
dgbomaolb Lomydzgmdg BoMagbomo LOROZ-
oL gobbomzody.

dogmdg 09603369emmz30b0 oym  LOLOJOG-
oML 309M 30MMOgbHoL Bgzcalb bohyaoL
®030LIBMYO0L O 8603369MMOODY bOB-
3oL3O O 030L FgbLgbgdy, MM dobo Lohygzo
©O(3IYMMO  0ym 03360hgHom. 3gGdm@, 3Tob
30630G O, HMI GMOYLOE Lobgmaboxmm 7bdi-
9639mYymRBREOO LOZOOMOIGOoH™M 037x60MHHL
LOLbEOLLOFOGMMgdGH 030 ©IZ60LO O MoO-
3009RBRMAd0L OM339MOLOZVL, Foo LOLODJO-
HOMMYOL Yoo F99ombBago0bom, goohbmo
0Oy oMo JgLoOoO3OLO 30O g6HoL B93ML
09960h9ho 0833000 0gHadoL 30doMHm, GOM-
39emmoO HoY60303 BoMganbo dMOma. Mm-
@9LOE  OOOMEOYOO/B0BOLBOMO  3OHNIG MO
©03033060907cm0 aym LOMHY30LMOB, Joo LO-
LOBOOMENMYOOL VBMEFOBOL BOMTMOIYOOO
0000 gobLOBMZMO, bM3 OM 0y™m gL LOHYZO ©O-
BImo 30OEMO3g6MHoL 693MoL 3oLYboLAgYo-
mmo0LOZOb 3omO30LYBIMYdOL (“non-liability”)
3M0b3030m  (039maLbAYod  3OOHEMMOIYBHOL
69360L 06@yabohgho). LOLOTOGHOMMA 30Y-
M0mO, HM3 dm(3993m LOGFgdo Joo LOLODO-
OHOEMMY0dd 396 dMObghbaly 03 3OHMEHOIOY-
MO OMOIOYMYO0L FgbHOgemgdd, MBI
BOGMHIMOIMOMEOO Mmam®iE 99-10 dgbol,
0Ly, 1-9em0 mgddnbL 39-3 gbmol Lowydzgmdy.

936 ™M37xm30  LOLOJOOOIMMT FMHINOOLOE
30000060 396933000 3M30LOOL TMLOBGYOY,
6HMI LOEVZM 3MBLAHOHYBOYHO TLBEMEYOO
3060306 3030dbymmo oym 30OHMOIbHOL
6936Mqd0L, gobLogymdgdom, ®m3MHBOEOL

BOMHIMBOEAIOoMAd0L  3obbo®adgody o
BOM3MOAN6bO  ,3MBLAHOHIYEOYOHO  TLBM-
H900L 3OMEIIOAL dmOHMDHOO dOIMY9bY-
00L. 30MMO3Y6HOL Bg3MgoL o6 Tgodmado
3JmbmEom 3mbogMHymo IMEMmE060, HMI
0033000 3OHMEIIMO FoMm0 JBgdO3MLO-
m9o0L 300030 04690MEO VIMITGOIOIYMO.
d90LO0O0LOE, FOTMbOMHZ0L MOZ30LYBENGdOT0
hoMa30 ddohmmd 3960 0J690MEO gdobda®maho-
©0. d9LOBOBNLOE, LObgdg oym 3MB396(3300L
09-10 3gbmolb OGM®3930. LOLOTOGOMMMID
YIMommaod g3oodobgomo 30GMHmModgdbholb 69-
36M0L (30bLOZYHGJo0m 3o — M3MBoE0OL Bo-
MHIMBOAIEOL) godmbo®mzol ™MO30LYBR Y-
00L 083306 3603369 MO0DY, HMI HMEILOG
30396 0L B93®0L EO30H0dMYOd Jgymo-
309090 aym 39-10 3gbmmob, dLY3g dohby-
JM0 6O ymxomoym 1-gemo mgadoL 39-3 3y-
bemob (06RHY30L IBYOO) POMWZIZOEG.

Logodgdo Baldassi and Others v. France®
LOLOTOOIMINMA gobobomod, BOGIMOIGOEO
0y 06O dMm03mHoLO3I0 IMBMEIdS OBGOL
300mbo®m3z0L 0L TOGIOL, BMIJMOE ©O-
BIMO 0Yym 3mb396(300L 39-10 gbmom. LOLO-
30OHMIMMA3 goozgmo 3603369cmm30060 gobdo-
®(H90900 ©O F01MomS LObOBOOM HMZOGDBY,
OHMIGIMOE OO JYOO FOOMObIYmMoym dMO3m-
HoLO3Y0 FMBMOYO9O0L COMUL.

LOJ3g d99bgdMEO 30MYLAHNBOL LOZOMbDY
03 0gdhozoLbhgdoLb LOLbMALLOFdGOMYOM03
0LFEOZOOYOOL, HMIMYO0E HOOHMIYMO 0Y3696
LOYOMDOIMEOLM 3033060030 ,dMm03™MDO, dbo-
mgoo O LOBJE0Yd0*. 30330600 BodmMm0BygL
30mMaLHOBOL  OGOOLOTMOZOMOM MGZOBODO-
(309030 3dL J9093, ®OE LOYO®OTMGHOLM
00O mMALOFIMIOOL  LOLOTOOOMME  FOIM-
0939460 3MLODHGYOO OLGVHMT0 FOTYMBO dO-
®09M0oL Y3OBMBMIOL MOMBOBY, GO F0dOOE
obObOZEO 0LGVYMBg BgBMENOL, Gomo oL
@OOM®AOMYOMEOO  LOGOMOTMGOLM  LOTO-
Homolb  3ombmzbgdlh. dm3hozbgoo  dGo-
MIIMOE@ 09696 @Ebmoomo 93mbmanzxho
©0L3M03060300L  BoggdgooLomM3OL  3MLOL
0030LYBMYo0L Jgbobgd 1981 Bamob 29 ogmo-
LoL 24(8) Jgbmol LOWYJIZzaMdY. 39EHIMC,

38 Baldassi and Others v. France, nos. 15271/16 and 6
others, 11 June 2020.
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30 OOMOMO® OIOM®M 03 LOJF0ObMOdT0
RO MPYMMOD, MMIgmoE bm®E0HMOIOMm-
@O 0oLEGOYMOL 3OHMOYJE00L BobBOOMIHY
0mM0ogmMoL 30BH60m. dmM3IN0369030 0H0ZzMmHL
3Mb39bi0olb 99-7 o 39-10 3ybemagdoly Lo-
®}YIZomMdg. 30m bodo 3ogLbagL, HM3 HdYMY-
0030, GMIMOL LOWYJ39mMdY(3 0LOBO gooLOTO-
Oomab, LohyzgdL — ,EoLIMN306OE00LO3ZH0
607J90900" — dommbdy dBmMaoo J0booMLO gooh-
6©0. 30m0 0dMH0m, domdg BoMomm HyH®H30bo
04m 309mynbgdymo 0333060 030030 abhye
3mb3a3hdo, GOmamdmoi oym ,0bL3O03060-
300% gL 3o, domo VdG®om, 3Mb3gbnoL dg-7
39bamb 960600MBYZIOMEOO. 93OM3PMO LO-
LOJVBOM™M ,EO0L3IM0306OEN0L 3MBEI3HOL
39638309h9emmo0L LogomMbdo OO EOYMOBLAY
dm3h03690L O 396 33M30 3MB396(300L Bg-7
39bmob EOMM3930, 80a3MOT VOB, H™MA3
039-10 3gbamo @OGM39YMO 0Ym.
LOLOTOGOMML BBV 30H3 3JMBEO
038300000 JgLOJMHOTN MO, Zogbobomd dMO-
3M™MH0oLOZY6 BMBMEYoOL 33MB396(300L 399-10
agbmmob  JgmogLyodMO0L  Logombo. gL
0ym Logag Willem v. France®, GmAgmoE o6o-
9eHmbgm 3mobLYB0O LOLOTOGOMMMA 03 LOY-

30L 3oVBY39MH0mydodo.

9mE939e LOYYLY FoYOIM™ BOPOBY3Y-
Hoem9oodo LOLOIOGOMEN M 306ZHMO® 00LEY-
MO O EOOOLAHYDO, HMI dMOZMEHO BOGIM-
03960 LOBOHMHILHM OBGOL Zodmbo®HzoL
LOTPYOMYOOL, MYFEY, OYMOMO BWOMIMYOBY,
HMIGEMOB OO YOO YMHBOMOYMm OOMObY-
om0 3mb396300L 39-10 3gbemob Loghomm hHo-
OhmL  ZoMZ3OMOLBNBYOOm. LOLOIIGOM™I
30m0mo d99930:

L0M03MmM0  60GHAMO396L 306H39¢cm  ©O
00600 LOFIOMYOOL  Loboabm 3O M-
bdobL 308Mbod30LY. dMO3MAHOLVZGE FMBM-
900, OMIgemoi 80660 0LVbO3L LOSBHMMY-
L™ VBGOL 3860303000 @O 3IWOLOIMOL
80033990 J09w09090000396 FMBM®HOOL,
3M06(30375MO@ @IEBIMNO 3639633000 89-10
Aybanom” (§ 63). 01030, 0m0z3mMH0LO3H6 Fm-
Bm@odo L39E0R03IH0 RMOFOO 30FMbOMZ0L
00300303 oo0LO, 30600006 FoLI0 LOSOMm-
O9bdH® 06GHOL 300MbOMZO 3MIO060MHYOIAM0V

39 Willem v. France, no. 10883/05, 16 July 2009.

306063039090 M3YOH™onL 605985000006,
(03, 306LVOMEGIM 30EMYIMHO9dd0n, BOGOIMV-
©3960L Lb3900L 60bOOMBYZ OL3IBN0F0bVE0-
00396 6099890600. @oL3E0306030000396 60J9-
8900 60®IMO@396L T996960090cDMmO0LO396
6059869000 @M®IOL, H®HenoE, JOMOOMO0-
Lo @O LOJYEMg0WOL BVHHBGOOLMOE gPMmV®,
B0®IMo®396L 08 dBMZOOL, BHMEY0E OGOD-
O@OML 6@ 3000033900ML 300Mmbod30L Mo-
30093 900b 306bMGE0HNHOo0LOL (0b. Fo8.
Peringek, 89000 dom0omyogemo § 240). 33d3o,
8060b303909¢cm0 BMm3YH®mI0L 60590900 Yym-
390300 M@0 Bo®IMO3H560 ©0L3H08060-
3000L B0g989000L" (§ 64).

hot930L (BmM3HR0306mo BLFOZMOIOY) Y-
30@gdmmdoL 39x30LYOOLOL, LOLOIOGMMM™MA
300m0ygbo LOJYHO30000 FoEEMIL: 30MHZHm
0330, 306 B0b03EgdOMyg LOGdg doboLbgo-
30 Willem-0b LOJA0EOD, GM3gMoE Jgbgdm-
@O Joemogob 39GmHob — GM3gmoE 9dOYOY-
MO 04m 39M0L 3ObEOMHNEOL BOMHIMIaOcM0
M3OMaMOd0md @O  3oLYbOLAZOENMOOM
— ©OLFOL EOLEM0B0BOE00L BoggdgdaLOom30L
@O 0O OBGMOL OAMbOHZOLOMZOL. FOOTIM-
O MO 00 30369000 JgLobyd, HMIGMOE OMoO-
LEGML YOO FOOZZHINOMMOYM FOTMbOHZ0L
®O30LIBMYS0L FOBLMGF0YEHO0LOL, LOLO-
FOOHMMMA bodO goyLzd, HM3 dmM3h0zb9d0 OO
043696 ©oLEomo GOLOLHYM™O, dbhoLYTODY-
60 3gobboadgdo0LOMZ0L VB Ladymazomal
30M303900L0 MY dOMOOMBNLOZY6 BOJgdYdO-
LOMZ0L; OGO 030LMZ0L, HM3 M300mMb 0Yy3696
hOGOMYIO dOMOOMO0L 06 Hoobob d0dynby-
09 LOGFNOBMOBT0.

00 3obmboL 0bha®3GmghHoEnoL  3ombzoL
60360L g393 ©OY9bgdoL goMgdy, HMIGMLLG
0maH0300mO BLFEOZOIOO §IYOBYOMEO, 396~
doE, ,93M6M3039600 ©oLIGN306O(300LV3ZH0
60gd9dg00%, LOLOIOOM ™A F90dmMBAd 9OH™M306Y-
M0 LOLOTOOMENMISOL FOVOBYZIHOTNYOOMO
©OLOBYMYOYMMBY, HMIMOMOE 0LOBO EOABO-
80399000 04696 (36Md0MO. LOLOIVGHM™MA
3039000m0, OHM3 BPOHOBZYMO LOTOOMOMO, M-
3OO 0830 0YM 3O63OOHYOYMO OO FOOM-
49690mmo 3m3gdyem LOgddgdo, ZOAOMO3MO
3OHMOIYIGHYo0L B0600MIIZ Y39mobont dm-
Bm@aooL 0MOgmHoLO3I6 TOMO FIMEOHOTBOY-
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MO BOMHIMIMO0L obg300m, F307DIOOZO® dM-
03mHoL LOBYIZEId0LO O FMBMPYOOLMOD
©0303306H909m0  3oMyamyogdooLo.  LOLOJO-
OOMM3I 0Mb0T6Y, HMI 9o ™M3zb7ym3d LOLOTO-
OHOMMYd3d LFOZOYO0L LOTOGHMHIHOD030
LOWYIZMYd0L FOBLONZ0LOL O FOIMLEIL
3Mb3Mmghgmmo  d0dgdgod0, GOGMImgdol LOLO-
BmEbemmEO 36033690mM3060 04690M©O LM
00006909030, GMIMOLMZ0LOE 3MB390(300
300mboh30L MOZ0LYBIYO0L EOEZOL FOMOM
boMoLLL  FMOMbMZEO. JOOMMOB, Johmo
obMog, 0m3hoz0bmd IMYG3gEY0o900 @O JoO-
6300900 F99bgdmEO LOFOIOM® 0bHYGILOL
LOZOBL, 39Mdm@, oLGMOgMAOL LObyEM3BoBML
7890909500 LOGOOTMGOLM LOTOOMOM OO
d9LOOOTOLMOOL O VOTNVHOL YT HOOMO
3000009000 30mgLHboL MIP30MHYdY™ HYMo-
H™®090d9, o3 08 39HomEIn BOOIMOMEI-
60O LOFOOM ZobbemzoL LOEFZOBL LOWG OBz MT0
@0 3mgm LOYGOMOTMEOOLM LOBMFOOMYOOTO.
dgmbg dbM0g, J89900E3 @O 3ob(Ebogdgo0s
0M03LEYGOMEO 3MOMOHOZIN0 Y LOIOJIMMM
300mboh30L BWOMamaddo.

LOLOBOGMEMAI EOOLZZBY, H™M3 FMIH0Z0-
bmO 3LFOZOOIOO OO 9YOHOBMOMOO JgLodo-
0oL @O LOZFOGMOL LOGYJ3MaoL, GMIJMO(
09-10 3gbamolL 30630390006 FgLOOOTOLMOOL
O BOJHYooL 0EYIZOOIM FgBOLYOOL 9BYI-
690MEO. LOLOTOOMMMT EOOEFNbY, GMI
3™M6396300L 39-10 Yoo EOGOMZIYNO 0YM.

99-4 Logoyg 3o — Miljevi¢ v. Croatia®® — d99-
bgdm@O obLOLEYEMOL LohyzoL MO30LYB Y-
00L. LOLOOGOOHMMAT dMbNIBIYN LOJFg30 go-
Bobomd @OxOFOE00LOMZ0L LOFOZO YOO 03
306(3b0ad900L LOWYJI3gEMBY, HMIGMOE Fo-
390909mo  0gbo  LobbOLLOTOGHMMYdGH030
3OH™ME9LOL B0BEOBOGGMBOLOL obgma 306H0L
90LOFOOMOm, HMIJMOE OO 0ym O3 3OMBY-
LOL BMBOBOEMY.

0m0h0306300, ML EOBOTOYIMOL dGOMY-
000 30LO LOJAoL LOLOIOGOXMM™M ZOBboM30-
LOL, OO39MO ZOb(ELOHdYO0 MOZ0L OLO-
(3030@. 39dmE, 306 OO0 oLm I.P.-L
(OGMIgMmOoE 06O BOMIMOO3NoEd 3MHMELOL
0mboBogmglL) 9oL BoboomAyga LOLbEMOLLO-
00MHmMaoMm030 ©9360L Bogagdgoodo, IMB-

40 Miljevic v. Croatia, no. 68317/13, 25 June 2020.

dgmo 0mLYO0E30L/AgaYE0O6Yd0LL O 3Mo-
0060MmyYMo  PBygdoLOM30L  0BLAHGIIE00L
003390030 d0LO EO360TO39® 306MdOL 30HBOm.
0mah03060 godoMHmMEO ML EOBOTOYMOL
hoabodn, dogMmod, dmaznobgdom, 030 ©O-
06030390 (3690 LOLLENOLLOTOOHMHMYOGHN030
@O®V3O(300L 3OHMELOL J9EHaOE, HMIGIO3
00L B0boOMIag BodMoBYm I.P.-8 3oL Boboo-
MO8 MJIYmo gobbogogdoal godm. LoOLO-
00OMMM3 EOOEINBO 3Mb3g6300L 89-10 BY-
bemob COGM3930.

3006yYy39hommgdd 0dom oMob 38603369-
mm3000, GM®M3 LOLOFIGOHMML 306H39MOE
009330  F9LOJMYIMMBO  EOHYOIOMOBLHOdNBO
LOLbEMAL  LOTOGMEMOL  3OHMEILOL  OHML
0MHOMOYOYMmOL godmbo®mzol Mmoz0LYTMHdO
(09-10 3gbomo) MH933¢hoE00L OE30L YBEMYOO-
LOWVO 30O MYOOT0 (39-8 Fgbamo) LEOIYMOOE
obmmgoycd 3mbhadLdMTo, GMEILOE OWOTO-
30960 3obEbo®ydgdo gozamydgmo 0gbo 3g-
LO3g 3boMmOL FoLOJOGOMmOm, MMIJMLOE 06
300hbEO GHONTY BOGTOMIYH0 MMM gLOdO-
0L 36 m39LA0 (FgoOMgm Babod LogdggoL, bo-
@03 3LOFYMOL POXBOOEFOYHO ZOB(ELO®YdGd0
3030OHMIYO 0ym IMLOFOOHMOL Ob 3OM3IY-
OOOOL B0bdOMAMIE (3og0mMomo, Lesnik
v. Slovakia,*' Skatka v. Poland*) , 06@o LOOO3
0333900 OFMIONHO OZINIOQO 03ZZOC Fo-
63bOYdadL FMLOTOOMMHqO0L, 3OHMIYOM-
9000b, 3MBEIYo0LY MY 3MMOEO0L MABOG-
6900L B0bdOMAIE (Bdadmmomo, Nikula v.
Finland,* Kyprianou v. Cyprus*).

LOLOBOOIMINMT FoYMOMY, M3 99-8 EO
09-10 9ybemgoo, H39xmadM03, 9OHMZ30MOM-
3060 ©o(330m LOMEmOMMOEO 030LOMZOL,
®omo  LOHhogMOL Tgaan o6 YmaywomMoym
(33moE0 030LEO dobg3om, 0go 39-8 Y-
benob LOXYJ39MBY aym BOOOaaboemo 30MH0L
0096, OGMIgENoE 899M0EbAYMABIEo gobbo-
09090000 ©OBOGMOMEY, ™Y 99-10 dbemaly
LOWPYJ39MMBY — LOEOZM  FOb(EbOY0500L
08hm®oL 3096. MPY3I3L, 0LYM Jgdmbgzn390do,

41 Lesnik v. Slovakia, no. 35640/97, ECHR 2003-1V.

42 Skatka v. Poland, no. 43425/98, 27 May 2003.

43 Nikula v. Finland, no. 31611/96, 21 March 2002.

44 Kyprianou v. Cyprus [GC], no. 73797/01, ECHR 2005-
XIII.
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6OOMEaLOE 3OdMboH30L MOZ30LYIWBMILS LOTO-
HOMOO6o gobboemzol Jgbobgd dOHOMEYdY-
mobL IBYoaL 3MbhHadLhdo (3™63963300L 39-6
89bemob LOEYJIZIMDY) Y6 BOOBOYdIYT0YM,
oLYm EOHML, JoEo bymMoLIBEMadOLOMZOL
3Mb396300L 39-10 Tybemob Lowydzgmdg go-
039930 Jgxzobgdol MO30LIBREYOOL RO~
®amyon 8603369mmMm3600 306GMHMIMIOMO.
060330690mm™300600, HMAI LOLOTOGO MMM ©O-
0a0bo 3909an 3M0bE03900 0933060 M-
6hodLhdo 3Mb3xGbho 0b6hgGaLYdOL OdO-
mMobLYOdOLOMZOL: 39 dmE, LOLOTOG ML
00MH0m, 0MHOMEOYOYIMOL ZOTMbOH30L MO30-
LIBRIgOOLY O LoLbOL LOJOGMEOL Jo-
GOmMALOFYMIOOL  FIOM30OE FobbmG(30-
gmgdolb  0b6hgtgLgdoL  gomzomabBabydom,
3GH0MMH0HH0 J6O 309E0M dOOMEIdYMOL
39L0dMad M MBOOLOMZ0L, gLOYOIDO MOZ0LYR-
Mo, 0300 3030LOgob OTMYZOEIIMO,
6H™MA 0L B06OOMAMIZ OMNIZOJOMDO OORO-
303000 LOGHGEO 03 obELOY0g00LO MY OM-
33908960 9d0LOM30L, HMBgEoE 306 3G MmEgLI0
®O30L OE30L FBOOM ZOO3GMO.

99mMg 3603, ®O3 IBOM EOIMOYOYMO
04™ 30LO obboYogd0 30LO LOGAOLO O ©O-
300 LOEbOLORODB, O F03O3EO VGHOGOHMH3O-
BhHY®, 06O Y30ddM MO3OLLIYGOIL 3GMELOL
3mboBomagonLy my 39LOJY 306GHdoL doLOTo-
Omom, 300 IBRO®M mMYaohodx®o bdmEO
do0bo godmbohzoL MOZ30LYBEgdOL TGdDMYE-
30 030L 3omM30MOLBNBYOdOm, H™MD 0303 M-
JMOE, 0OLYdMOEY FgLOTY 30OMO JBMYOO
3™Mb396(3000L 39-8 FgbemolL LOWYJIZgEMBY. LO-
LOBOOMENMT bOBHO FOJYLBY, BMI OOOMOYOY-
mob 3obboYdgd0 O dMayx3xbHhado OBY-
MO 04® 09900, MmO3EIYBOOE 0LOBO oM
B00MEan06O B0bOLBOG gobdGOb M dMGMIM(®)
MO30bAdL 3OM(39LOL BMBOBOMOL 06 dgLo-
39 dbo®oL 3030HM. OHMFMEO 3 LOLOTOO YT ML
09M0L3OYIO(300O6 FOTMIOBIOJMOOY,
306LOLEGMOL FOTMLOHZOL MOZLYBMHOO OG-
LYOMOEO 08 WOGRFMYOT0, HMOILOE 0L O
039M90@0 093304 aob(bomnogdlb, GMIMY-
003 B0bOLBOG FOBHMVLYMOE® BOOIMTMODO
4omd 99390L 3GHMEgLOL dMbOBoeny 3boMoL
06 99LO3g 30MHOL EOBOIOPYMYOGH030 LOJ(309-
oL MOMO0HY. 3GMOIH03030, HMOILOE LOLO-

30O 030L gxz3oLYOdOL dbME®(30HINHOEO,
030 8603369mm™360® 300ABY3O 030L JGIMB-
39000, My GOIEI6OE LG OMBYMm T9EIa90oL
309m0639300 gL 3obEbOYdgd0 08 30HOLOM-
300, ®M3GeMLOE 9L 3OBEOIO9d0 Fg9bOMEO.
O3 IxcO® 3d0dg oym dLHMO J9Yagd0, Jom
InGd®m 9gho LEOMOEYIOO BWOIJHMOIG030 LO-
®}YIZHMO 16O Ymxromoym BoMIM©anboemao
03 3obEboydgo0LOM30L.

309m0yYygbd Mo gL 3M0b(03900 B0bOI®Y-
0069  LOGAgdo, LOLOFOGEM®M3 300H60Y,
6OmMI Food bgmobyWmgddd 396 Jgdemm
LOFOOIMIOOBO  dOEMOBLOL ToMBY3d O30~
®0ob30GMYOYM 06¢HeMgLYdL TmEoL 39030
30%9d9000m:

d0®39m ®0gdo, LOLOFOGOMEMMAI gobobo-
Mo MO LOEOZM ZobEboYdYOOL 036900 O
3MbMagLho, doohboo, ™3 dm3HozboL o-
330L LO3LYOOm LOZIOGOLO MYEMY306hY&0
H300m0 ©O0930LMO LOLbMOL LOJOOOMOL
LOJOL dobbomazoL gob3v3MMdOTN O ©30-
H™3 ©O03LOLYGO TFOMOMO EOE30L boGabbo
3™Mb6396(3000 LO®YJ39Md. MIY30 3M3H0Z3060
BoM3ohgooL 300MBY3O MO30L0 dMZY3YoMH9-
00L 39339md0m LOJA0L gobdbomgzagmo LOLO-
F0OHOMML EOMBIYD6Yo0Ta, gL LG OMBYMO
098300 9393 ©O0Y9690O dMBIgmo H3969d9-
00L LOBYOGMYLO O LOBEMMBOL, oM MMV,
093600 BOAMBYqdaL d969d0LO O OLAHMEG00L
MOMBODY. 3M0B(303YMOE, dobLOLEIML YOO
3Jmbm@o  JgLOJMGOTMOD, MOZ0LYJBOE
gmoO30MHO30 MmO30L0 IMOdgdEOMgonlL TgLo-
bgd dmMBIgmO Jgbodmm dMLYo30LO My oL
60600M3I3 ©H360L PY3OBbMBbMm dmbHoz0L mo-
00D 03 J03oL goMgdg, ™3 VAOL AoL Boboo-
I3 @o®O30300L LOGRYEMO FM3Y390MO.
JIxGd®m 3ghoa, [P, Gm3gmoE 0ym 306300
35Md0MO LOFOO™M BOZIMY, OO ML EOHML
hoabom obodogmmo ©a360L oghozoLHo,
LOFOOM VMYBODY FOIMABEO LEMGY® V3 LO-
300bgdmob 03033060 900m, O 030hH™A, ddL,
396dm 306H90mob Fgoodgdom, 3GH06(E03Y-
MO dMmombmzgdmEo 9h39690060 dobLomy-
00 3MHohogoLOE30 ToMOMo boMobbob Hm-
MaOObHIMMOO.

09m69, JgLOOOBNLAd FOMYIMYdYOodd LO-
LOFOOIOIML O FoLEO FgLOdEYOTN MO O~
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9L3360, M3 dMIN0360L dMOMEOYdOL I.P.-L
00LOBOGMOM VOZMMEOO BOJHMIG030 LOWYJI39-
mo. .P. gbBGHgdm@o LoLOFOG MM LbEOMAg-
oL O EOYIZY, OMA J9blz9OOMOO dBMF0YO M
dmB3gL, dom JMmGOL 08 FMBIJL, B MIGMIO3
LoLbENOLLOTOG MENgdEMogo  Lohogo®o 3go-
Hobo dmAhozbolL BoboOMIAZ ™M30L ObO-
3omoL dMOMmEYd0m; IBO®m dghos. |.P.-3
LOHYIMY3000M TMIL BgOOIJHMOL BHYZO-O-
0390900 30LEO bO®ZOH00I0 ML MOMOOBY
®93mOH07900L 3MIBOIdOLOL, F07ILYOOZOE
000LY, HMI 0L OO 0ym HOGMYIo 3MIHN0Z60L
dgLobgd LOTOYBYgOI ™ FOEOEHIVT0. 93 M-
390 LOLOTOGOMM®ML VBGm, 9OHM3bYMIO
LOLOBOOIMENMYOTd 394 JgdmaglL 08 BOJHMO-
030 LOXYJIZ3MYd0L BbmOZIMMBOT0 F0MYOO.

99LO3Y, LOLOBOGOOMM®MAE gobobomod LOO-
3M 3ob(bomadgdaL dgbodemm Jgaaqdo I.P.
— 300 O VO3B, HM3 0LOBO LOIFOMEO
99dMyImMOo 0ym. 30GOHMOMN, dmMm3IH0z0630
9oL OO0 EOLEM dMBIgmO FMLYNE3030,
o3 9OHM™M369mMo LOFOOMMOm EOLEO® JIg-
©900L BOGHIMOAYOEO, 30aMod oL BWOIJHO
0oym, OGMI 3m339090hne  bamobLYBEgdOL
0MHOLEOGOM®ML 3JMbEO doL BOBOOMIH] VY360
B00mMBYg09m0o LOZOOOYO®M LOTOOMOMOOM-
39300 go3mMLOJNYOTOE. FOOMOMNY, LO®OZM
39633000900 99LEaLOYMO oYM, OaEVA OLO-
60 06 BOMHIMOEnbO dMmGmib O J30dHdM
00300LLAGL. JWO® FgHoE, 96O OOLYOMIOO
060300000 3H303909m9od, MmI L.P.-3d Lo-
HO6539M0 30603V O6 MO0YIHYOO® TgLod-
MY09MO 0Y™m MM EOHOBFIMOYm 5063 Mmg-
MmOdoLMOL EVZOZ3T0MYOYMmO b LL3ORZOM0
LIGOMBYMO Vb6 bobaMdMnz30 J9EHao0m.

dgmmby, LOBJE00L LOBZOEGOL FoM3o-
mobBobgdom,  LOLOFOGIOMM®M3  dMB0T6Y,
®md doybgoogo dMIRogboLOMZzoL ToEO
LOFOOIOMOm EOLOTZ3900 3060TOMIYHO MOY-
BMdOL  FOG0I0L  FOEObEOL  ZOMOYOYIN Y-
00L  @O30LMYdOLY, LOBIE0S, yzgmo Tgo-
mbggzodo 30063 LOLOLEMOLLOFOO MEMYOMH0]3
0LEO3MOYOOL ZYMOLLAMOEO, GO V03300
3MbMHagLhdo dbmeME LOZOIMBOZMOLM Fo-
690m909030 J90dMadMEOO OMOOMJOYINO Ym-
BOIOYM OJYGFOIOMO® ©IFMZMOH0IE Lo-
DM3OOmMmY0030.

bb3Jd budaddasdl

2020 69emL LOLOOGO MMM LOZFOMOLO yI-
MOOMIdd EOYMIM JOE0MgLMdOL, FMBY3MO-
©0  $33RJ00L, dOMOOMO0L 3LL3gO3TMMO
IBYIOIOL.

0080MOmoE, Buturuga v. Romania® 33o3-
doM9od 30dgMdMmabaol ;gbmagolL, Gm-
3MOE JOMMO dOMOOMONL BMGHIdL O 03
LAGGOM®MT0 LObYMIBOGML 3MBOHOYO FOMEI-
09em90906L. LOJAoL BWOJMHd0 Jgx3oLYdYM 0460
09-3 ©o 99-8 dgbemgoolb LOWYIZHMDdY O O-
300600 LObyEMABORML BbGHOEOL 3mdoho-
360 300MOY0Ymad900L  FGYLOYIJOMMOO.
LOLOBOOIMINMB EOOEOLAHIYMO, HMI MFOLYHO
domomMOnL ®WgbmM3gbo MO3O3O BLOJM-
MmM30Ye»H  domOMOoLd O J9306GMH Mmool
OH®AMOL 9gOH®M-9O M BOGOASLOEG BOOIMOAIY-
6O 3060 LRYOMTo 30ooMIgdo, dbbzgM-
3oL 3Mm33YHac3o JgmBg30 O 30MHOEO M-
6039990000 O FOHMLIYOOMYO0L FOOMYOV,
00m0 Lbzgd 306MH700LOMZ0L OBOOMYOS VOO
00 30LOMMYO0m L3300 FOBO3YINO(300.

33MmOmMadoL 3LGOOEOL dOMOOMO0LOZOD
0033300 O(330L O 03 bygEHr™MIo LobgmaBo-
ML 3MmBoHOYO 30MOYOYMId9oL Fggbgom-
0o LOJgdg Association Innocence en Danger and
Association Enfance et Partage v. France.*® Lo-
YIOHOOMadMmO, HMA 03 LOJF0L BWOIHYd0 LOLO-
00O MMM3 dMog300 39-3 dbemo dmMgdgmadolL
9399, bmmmm 99-2 dgbmo g3odmygbgoomoO©
0 30060V, 307369030 dGHOLOMOBOOM M-
3yOHmdoL Jgoaom dLb3gEm3mMOL LO33OMMO-
LO. OO EOEANBEO 39-13 Fgbab POM3930 39-3
99bmmOb g mMmOMamdodn. LOLOTOGO MMM
000h600, M LEbgMIBo@™ML BbGHOEVL OIM-
hgbogmao ,gbgdo OIYI3H MO0l (faute lourde)
093039000  30mMEAYdYMYod  LobyemaBo-
gmbL 30LYboLARYOTNMOOL EOLOOAENOOE OO
0990900 03 d0LOExOEOL  9JBIIHOOBMAVUL,
oG by goohbom dmANngob dLME0OE0Y-
oL 3mbB396(300L 89-3 dbemalLl gHomdo;

3m3mLYJLIYOMMO  ddy39d0L  3oOHMdY-

45 Buturugd v. Romania, no. 56867/15, 11 February 2020.

46 Association Innocence en Danger and Association
Enfance et Partage v. France, nos. 15343/15 and
16806/15, 4 June 2020
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00 ©OOEEaNbL LOLOIOG MMM Logdgdo B and
C v. Switzerland"’, LOEOE 30MH39MOO MJI,
6OMI I3OODHOGE00 OOMM393© 99-3 3Y-
banlL, Mmy3o a3oLoOEBOZ6 J39Yyobodo VOLHOMO-
@0 LYgLIYOMPMO MG0gbHOE00L LOWYJI3gm-
B9 0MHOLOMOBOEM AMIYOHMAOL MJOMYG®O
®0L30, V3OLMOD, LOLOTOGIMIM®MAT ZOH6IOM (O,
6OmMI dbmmm© O dbmmmo 3Mm3ImbygLYO-
mIYMo  0gHadol LobbeMOLLOTOGOMMdGH030
@OLFOOMBO LOZFOG®OLO OGO oym GobL3OL Y-
OMYGO ™oL LOIHI0(EYOMOE. LOLOIOGOHMMI
LObyEMBBOWML EVOZOLGV 030L EVBH0Z3IO0L
H306m0, HMI 030 9dmMYoEO 3oMdm 30MHmMO
®O300LLIYOOLEOL 3MBMLYFLYOEOL EOEZVVL.
000639 ©093390mMO® 3odmoEboo 3mamLyg-
LIYOMO 30OHOLOMZOL TFMMbM3boL OBYLHdO
— 06 gog3bomo MO30LO MGHNYOHOE0O MO30L
@OLO(30300.

0LY39 3MIMLAFLYOMMO YW GOIOL, 396~
dmE 300 3080H®M 3MAMBMO0YO OIMINMI-
09mMadoL o 03 60dbom oLZMHNINbOEOYM
0m3yOHmooL (99-14 Tgbemo 99-8 Tybmmmob
9JOHOMOMOoMd030) Fggbgomo LOYoyg Beizaras
and Levicks v. Lithuania.*® bLoLOFOGOMHM™MA Jo-
JOomo, M3 3M030bomydo LObJE09d0 Lo-
dyamz3omolL godmbo®zoLo O dOMOEMdOLO-
396 Bodadgdobomzob 3b@o aodmygbgdgmo
yogomoym dbommo Omam® ultima ratio
0MmboLANYOY, MYIBO, J9nboMdO30 FMBMOYOO
0m3h0306mO B0dO3ZYO O Lymogh gHMNo-
6MOOdg MO3OLLANLZY6, MOLYOE 08 Logdgdo
3Jmbo danma, dmombmamo LobbeMoLLO-
30OHMMYdMm03 O(E30L. 030L3g 9WBYILYOMEO
oL goMmudmygdy, MM dmM3H0369dL dMOG M-
9mbmz9dmEom  LOTMJOMOJM-LOTOOMMYd-
030 LOTYOMY0gdoL  VAMBYG®ZY, OOFO0
dbmmm@ LOLLEOLLOFOOIMIHOGH030 30LYLO
09690M@O 0®I339HIM0.

Logodgdo N.H. and Others v France®® LOLO-
F0OHOMMA F9MOIO EOOA0BO 3MB396(3300L
09-3 93bmoL EOOM3930 MO339LOWGOL dodo-
9090MMO (HMIMY00E FMBY3MO® 333RL 30o-

47 B and C v. Switzerland, nos. 889/19 and 43987/16, 17
November 2020.

48 Beizaras and Levickas v. Lithuania, no. 41288/15, 14
January 2020.

49 N.H. and Others v. France, nos. 28820/13 and 2 others,
2 July 2020.

33M360) 39 306HMd9030 gobmozbgooL godm
@O 3odm0nygbo ,33009M9L0 FOHYG0OMIYOHO
LOMOHOZOLY 3BODHP 0730, HMIGMOE OMIMO-
30 39-3 3gbemobL bLogombL.

LOgdgd0 M.K. and Others v. Polanad®® biobodo-
HOMMI 3Mb396(300LMO6 30O MYdOT0 Tgo-
ROLY MO3TLOTWGOL 3O M(3EYMHODY bgmmdo-
163MAMMOd O 30MHmMO gLV J39Yobodo
30300360 090L FgOH™M3060 JgdmBIgd0L gothg-
39, 0OLYdMOL MYy oMo 39-3 FgbMmom V3G do-
Mmoo 3Mm3ymhmoob Mobgo; 99-13 Igbemob
3MbMHgLAHTO OLOOYMYOOLOL LOLOTOO MMM
0PBOMYOMOE® d00hb0d O 3093 ghmbym
@OOOLAHYGO 0833060 F0LOZHOMOL OOHLYOM-
00, OHMIgmoE 3mANn36900L FLGHOEOL JOGOOL
3u3OHMMHaLHYOOL TJgdmbgzn30T0, V3HM3OMHY-
Mo 390H Mmoo 30d93900L oEOBY3IHOY-
00L OOLGOYMYOOU.

LOgagdo Evers v. Germanyf' boLOBOGH M MA
BOMYEMO goboEY, GMA 39-8 3ybemob OO O™
3MBLAHGYI3E0O OO ZYMOLbIMOEO 0doL, HMI
9oLI0 BOZgYIMOLbIgdO ymyomaym ghH o dgb-
9399 93bm3Mad 0OINObmMO 0Lymo JOMO-
JOHOMO0, OHMEYLOE ghmo dboMg BgmMydy
dOMOMOEO @O 9L J3060L3bgMmo Boboom-
9930 04m JO®MIOHMMO0LY. FgLOdOTOLOE,
dmdomoolb db®oob dbgmo  3MbhodhoL
03Mdom3zoL 3od3mmMaLHdOE 396 MOZLEOY-
0mMEO 99-8 dgbmom oI LAg®m™mTo. Lo-
DMaOOME, 99-8 FPbmom OBEIMO ,30MH0®0
O MFOLYGOH0 JO®MOgOHOHMBJO0* OGO FMO(3030
LbZYd VEOTNO60L EOYMMNYOOL TBFDHMMAOL
03330600 JOHM0gOOMM®MO0L ©OFYOMHYOOLY ©O
30630006 7gd0L 30H60m.

0MmIomO MYdnL LMo LOLAgEM Byomn-
B9 bgmdnLOB3E®MAMOOL Tggbgdm@o LOYDY
Hundrovi¢ and Others v. Slovenia®* 306396(30-
0oL 39-3 O 39-8 TybemyooL 3MBHgdLHTo. 3Go-
630330 oL 0ym, M3 LOLOIOOOIMMT OMO-
06O 39-3 3PbemoL gOAMYm69d0Mdd LIBMO
LOLBgEMO BYyMOLO®AN byeMBnYB3EMIMMOOL
890mb3939030, GMIGMO3 J90dMaOMOY o-

50 M.K. and Others v. Poland, nos. 40503/17 and 2 others,
23 July 2020.

51 Evers v. Germany, no. 17895/14, 28 May 2020.

52 Hudorovi¢ and Others v. Slovenia, nos. 24816/14 and
25140/14, 10 March 2020.
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MObOOMYdMmOoym 89-3 dgbmom d3MHdommym
OMOLOMOBOOM TFMIYOHMOOLMOB, MYFEO O3
LOJ3g80 Boohboo, M3 gl dBW3OMO FOO-
aoObymo 06 oym. LOLOOGOMEMI, ZOOMZO-
moLBObd GO 3Y60E03omIYGHo bgmobyBmg-
o0L  BBGOEOL  FOOBIIMO  BMEgO MO
3mdoH0IH0 Bodogn dmANngbgooL oLObIO-
®90moE, dLY3g Johym 08 LOY3gdo 39-8 0y-
bemolb 3odmynbgdo@mod @O Jogmomo, HMI
9L 3ybemo MY YOOTo AMZOOMEOO, HMOY-
LOE LOYBg Fggbgom@O JLogmbm LOLAGMO
BymobLoAn 3obybyzghmog o6 bobagMHdmogn
3000 bgm30y63MmIMMIOL FObIGM MY M-
o0LO O 30MOEO EbmMmaMadoLom3zaL Lydo-
mdYmo J993900.3 LogymobbIm, M™I
LOLOFOGOMMT V3 LAIOMT0 OO FOBOZO(EM
LObYEMABOTRML 3MBODHOYOO FOMNOYOYMY0900
dommbg FmOHL O 300AB0O, BMI FOOHMOMNY,
0mahogbgdo  80939M3090M@BY6  OMTOMO
®93L, OMIYM0E BMBYZMOO FIB3IBOE Ho-
0M3mHOMOO, 30aM03 gL 0L O® YOO FobJo-
O H9oYmMoym, OHMI momgmb dbmmm@ LObg-
mABoggmL 0630 M0 H30GM MO FMIN0ZOOMO
LOEbM3MYdMYO0L PBY39ho LOL3gEOo Bymom
306 y639mymxrnL Loddgdo.

Lbogdg Muhammad and Muhammad v. Ro-
mania®* 899b90MOO JEbMYM MO 30dg3900LMO6
003033060909 3OHMBIIOIM 3oMObh0gdL
(09-7 ™gdoaL 1-gma 3gbamo) obgm Jgdmbi9390-
do, OMEaLOE 30d93900 bEYOIMEO JOMI3bYMO
33036 my0o0L 06(hgHLYdOEOL 3OAMIObOMY
003306 306MHMd90d0, GMEILOE YBbmygmg-
oL oM PbLBOELbYL dodo3900L 3Mb3IGYHH
90dgd90L O OMY3ZINDDI6 08 EM3IYFIOMY-
00L  F0600MHLOLOEAN bgmBOLOBZIOMIMOOL,
OHOAMAOLOE 30dg3900LOL 9YOOOEMOIMPBYL.
009bgo30@ 030LY, M3 ghm3bymo P30d-
H™oo0L OE30L LOYIgdo LOLOTOGOM™ JY-

53 dgé)dmgg, 333@3660060@ og:w'ﬁ;]&)o lsol)aggj)o
Esgj)ol)oggao bgg:vaol)oﬁgggmam(‘)nb 30&)(03)360
83-8 Hnbgjmls 608@336360(9(*)60[) 30&)(03)360:
,,Uboqgémbm bobaggrm 5’3@060@30 63@30;75—

30000 ", ,206dGmgemdobo o v@odnobl od-

bg&n[)omgnb ,,07063[)@360 33(0333600’), (606 obo-
(\Dgﬂég(}b 3060(;00 6[)(‘936(’]60[) O({)bb (\DO bOBb(")'
3(63(}9:‘?0(” 60(4)836@(‘7(}0[).“

54 Muhammad and Muhammad v. Romania [GC], no.
80982/12, 15 October 2020.

©03 39xoLYOOL MO30LYBENYOOL dOMMdY Wo-
OOm  0MHgOML  0375m3690L  bygemdnadzztgmm
LObgEABOWMYOL, TOb EVOOEOLHYGS 39-7
™mdooL 1-gemo dgbmoll LOWYJIZ9MdY VEOT0-
060L J@Mgdo, HMIGMLOE 009390906 g ™m3-
630 PF0IOHMYooLOM30L LOGTOHMbOL Fodm,
30000mML 0BRME®TO3F0d 30dg3900L 30dYBYOOL
MOMO0dg @O doohbEaL LOYIgdo VMLYdYMO
OM33096¢hgd0LO®AN bgem30LOBIOMIMOY,
LY@ 330Gy, 03 BWOORIMY0T0, MVO(F OYBFOMY-
09m00  30dy3900L  B0boom3Ig LOZYMNOMO
0M39x99bhgoolL Bo®LOAN6O®. 0303OMY-
moE, LOLOTIOHMML 9939393 06 OIYYHDY-
000, H™M3 LODMFOOMO, 03330MH VBBRMGTO30-
009, LogodmMadolb Fgdmbgazodo, dgLoMy3zoLO
3030OHOMAdYMO  J9dMmIY39003 ©@OLOT3900
04m. 006 hodmoyomndd JgdmymaoL godo-
GHOEmgdgmmdoL m®LOGIbYO0O60  HILHO
©O 999mBagdoL FgMM@MENMZ00. F0JYMOMY,
™3 OB 39Ho 06BMGTOE0O 0YM JEbmImo-
LOMZ0L bymMB0YBzMIgo, dom JBROH® dg-
HO® J6O ymxmomoym ob 3m3396LoMgd MmO
©03000MObLHYdYIMO BOJHMGGO0m. bodo go-
3030 3OME9LAD OTMYINEHOIINO MEOFOOML
ROGOYE™MO0L O L3O oMObhHngooL 30603-
369mMMmMdOLOE.

Logogdn Akbay and Others v. Germany® LO-
LOBOOMENMT OOOLHYMO MOZ30LO FOEIMAY,
6™ LObgMIBORML BWOMPMO ©396MH0L Bogg-
89000 Hhoygbomo ObOJoymoL (entrapment)
300mdngoobo @O gobbommzgob 3GhmEgLbdo 03
039600L 309 dM3MZ90730 IH30(39OIMId0L
300mMygb900 OOMM™M393L LOTOOMMOOLO Fo-
Bbomzol y@MaooL; dLym EOHML dbmMmmE
LOLEYMOL F9B30MYOO LOZTOGOLO O 0ym O
dbmmmE 03 3(h30(3909m9d900L godmMoiEbao
09690m@o 39-6 3ybemalb FgLOOOBNLO; dLY3Y
06033690mm3060 oym LOLOFOGHOEMML FbMo-
©Ob6 030L OdIYLHYOL, GBMI gL MOBVIGOE
999bg0mEO  LObgMABoBML V396Mm0L dbMo-
©O0b OBOTOYMOL dGO30OEO30M0 BogdadgooL
090mb39390LoO(3. 0939 YOO TMZ3obLYBoMmm
Logdg Cwik v. Poland,® LE@OE LELOFSONMMA
30M39mMO ©OOEN6Y, HMI OOOLOMOBOOM

55 Akbay and Others v. Germany, nos. 40495/15 and 2
others, 15 October 2020.
56 Cwik v. Poland, no. 31454/10, 5 November 2020.
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dm3yOHmdolb gdom dM3mM390ema 3303907
m9o0L 33900 LoLbEMOL LG MEMOL 3G M-
(39L30 0T0bOE OOHM393LEO 39-6 IYbML, B M-
@9LOB VLI BHINEIOYNYOd TFM3M39IINO
04™ 39Hdm 306HMO 3bGHOEOL gobbm®(309mmg-
00 OOOLOMOBOOM AMIYHMOOL FHOIFOE.

©abda3bo

3Mb396(300L LOTOGOMOMO yzgmmd 30do-
OOIYIMHO0m 3000OEY0d, HHIMOMB0T6HMO
LOJ39900 FMBIMOL, HMA 3MVIH03O BOdMIGHOL
LEOIYMOOE FOBLLZO3JOYM OO dbOM-ObOE LoO-
30mbgdL, HMIMaddg 30LPLOL 3oEg3VE V3O-
@M90L LOLOBGOMENML 3MY(39IbHYM LOTO-
GO®MOL. LOLOTIOMM® FEOMMOL FoLEOML
®O30L 3MOGHogoL, 30MOMIMIGO® — M-
003909L, 0d7LHYOEAL O ©YIFMOGLYdDIL
mo30L  30am™M3g0oL O, 0303V OMIYMO,
09330HIMO 30LYbMOOIL dbom Zodmb3g-
390L. 0mMLOBOTBOZ0Y, BMI 2020 BgemL LOLO-
30OHMMMMA 390093030 0GOHHM0 dboMmO 3M0-
63030 BMBY3MOO 3389001 OLO(3OZ0,
OMam®»90o03 0M00L dMTomo MYgan, MO3dgLoO-
@BGOL 30d0909Mad0, MESLYOHO dOMOOMONLY
O HM9xnr030630L ALbggM3ma, 3MAMLYJLYO-
900 O LLZ. LOLOTOGMMMA 303 9O ;MbyeM
©OOEOLEHYGOO 030300 FoEaM3YO0  dGOLO-
MObOOMm 3M3YOHMO0LY O OL3N3NBOENOL
03Mdom30L LAYOM™MYOd0; dodmMbo®H30L MO30-
LIRS MOMGA0L YM3gEmM30L 33MO3 060-
®hHhybooL moz30L demogh 3G omGmomgHL L3O
M0MHY09mgd90mOb6 3080MHMYd0d0, 30zboo-
300 LOLOTOGHMENML dGVYOHMbgE MJIYMOLY,
O™, LOBMFOOMEO, 3MB396(300L JBRMHO9d0
9OH®MR30OHM3060 OE300 LOMRYOTNMOI6, MY-
930 3603369(M™30600 0LOE, O™ 030 JOOMY-
oL bmmadg 30EbgddY, GMIGEOE OGOILOGOML
O J0O FOONMObML.

0Gogmm LOJdgdo dMYBOd LOLOIOO Y™V
ROGO™ by3d 30dmMYynb90060 O Logomby-
00 d0bgbomod O0EO30060L JBPEYoOMO LL3O
LOGOMOTMEOLM  bgMTg3MHYMadgdaly MY
LOGOMOTMOMEOOLM MOZOBNBOENYOOL LOTO-
OOOMMOD (3obLOZINGYo0m 93BM30L 3O3-
306H0L LOFVO MO MOL) 30FVOMYd0T0. dLY39

360330690mMm™300600, ™3 LEOLOTIO MMM 33eMO3
009509000 803Y3900 MOZ0L OOHYYE 3dOU,
3™Mb396(300L YOYMHd900L obIdoMHgdd M-
Ob@ObmML HOMIOHYNMOL O LOGOMOTME LM
LOFOOOIOL L3O BM®IGOMOL 3OHIMBOOLO
@0 JgLOOVAOLMOVTN. VLY39, VGG, LOGDAY-
do obgomHEo LOLOTOGOMMM®ML FgROLYOOL
MO30LYIRBMYO0L 3MBEI3HOL 3OdMY6900 O
LOogombolL 030LEO 30bgE300 OOBY39MH,
Omam®o 0ym 038 bLzgdhmIo gb BOGOFEId0 —
3066HM 0y BoHOM.

0mLOBNTBOZ0L, M3 LHGOLOYGZOL LO-
LOBOOIOMML 2020 BMOL O0PGOL3GYDI6E0O
0LY39 3OO 3MB39(300L 39-16 MJdom
©OB9LgdYMmO  LOZMBLIMHOGFOM  ©OL3Z360L
JBRMY00IMLOMYO0L ObbM®EF0gMadoL 3Y-
390960 0m, HMIgMmoE 60603@adocg LHobhoo-
30 gobbomymo o6 0MH0L,% MHOBYBOOE 030
IBO® 39h ©O BMIZYLOOYIOY YIOOOOIOOL
LOFGOOMYdOO 030L FOLOM3ZZ3930®, MOIHOOE
9RB9JH006OE® SLOYMaLL LOLOTOGOMM® 03
JBRMY00IMLOMYOOL, MOIIYBOO FMB03MY-
M0 0Yym o3 3080HMPmMadom LYdLOOHGOMOOL
3606330300 3O63OEMBO O, MOE FMOZOMNY,
600Ybo Jogmomnd 03 3bMog 30LO EOb-
306900 9ohmz3bgmo  Jgdomemgbo 0bLHOBBO-
oL LOLOAOOMMMYdOLOM30L, MO 30HOBLOJ
00  Jx;MYded3mbomadol  ©OBgLadd  obobo-
300 30060@.

57 33790bbdmd bedbgmal Logmbbionygoem bobo-
80&)0’)@(‘9[5 8(')0)[)(")360[) 'aaboe)oaol)ogp 60838'3@
0o 30@0@)0[& bo&m[;bngj)oogn(v (gol)dggols,
(4)0)33@03 383[)86("){90 ,,6@066803&)0 800’)00)8-
6860[}“ 06 ,,800)00)3(‘.)00’)0 505(063(936@0060[)“
30dmyggbgdol gdbogol bodobmomoobhgggals
305[50%@3@0[)0[) o 33030[)360[) l)(f)oggpoé)(_i)l) bodo-
Ggo7e bobbemolb bododmoml dmdol (Advisory
opinion concerning the use of the “blanket reference”
or “legislation by reference” technique in the definition
of an offence and the standards of comparison between
the criminal law in force at the time of the commission
of the offence and the amended criminal law [GC], ).
request no. P16-2019-001, Armenian Constitutional
Court, 29 May 2020.
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ABSTRACT

The Article concerns the Jurisprudence of the European Court of
Human Rights of 2020.

It does not have an ambitious objective to give an exhaustive
analysis of the Court's Case — Law, it only tries to show several
important issues, which reflect current approaches of the Court and
tendencies or directions of its Case-Law development. The following
issues and cases will be discussed in the Article: jurisdiction of a State
(art.1) and its interconnection with the admissibility of the application
(inter-state case Slovenia v. Croatia, concerning an alleged violation
of convention rights of a legal entity, which could not be classified
as a “non-governmental organization” in the meaning of the art. 34);
refusal by the Court to acknowledge extra-territorial jurisdiction in
respect of the foreign nationals who apply for a visa at an embassy
or consulate abroad ( M.N and Others v. Belgium); extra-territorial
effect of a refugee status within the EU (Shiksaitov v. Slovakia); just
satisfaction in respect of property outside of a respondent state territory
and indirect binding nature of the Court’s judgment for a State, which
was not a party in convention proceedings (Molla v. Greece ); issue
of a state responsibility (in the meaning of violation of negative or
positive obligations) for acts committed by a state agent in his private
capacity, and the issue of whether and under what circumstances the
approval by a state of a committed act raises its responsibility before
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the Convention; obligations in the context of
extradition and arbitrary release from serving
a prison sentence for a racially motivated hate
crime (Makuchyan and Minasyan v. Azerbaijan
and Hungary); importance of the freedom of
expression of a member of Parliament from the
oppositional political party (Selahattin Demirtas
v. Turkey,); and of an accused person during his
case hearing in the context of the statements
for self-defense that resulted in his conviction
for defamation (Miljevic v. Croatia); compatibility
of an organized calling for boycott with the art.
10 and the threshold, that should never be
overstepped while exercising freedom of speech
(Baldassi and Others v. France), etc.

It is emphasized in the Article that the Court
has developed a number of new approaches

and principles in order to protect vulnerable
groups (Roma community, asylum seekers,
homosexuals, victims of domestic violence or
trafficking, children (from ill-treatment by their
parents)), as well as to introduce more detailed
criteria to estimate the foreseeability of criminal
provisions, conceptof “tribunal established by law”
(within the meaning of art.6) or more guarantees
for personal data protection, etc. The Author
is of an opinion that ECHR does follow its way
of harmonious interpretation of the Convention
with the other International law instruments
and, in later cases, extends the application of
the principle of subsidiarity including making its
judgments indirectly binding for a State, which
was not a party in the convention proceedings.
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Georgia, judgment of 26 April 2011)

Kitanovska Stanojkovic and Others v. the former Yugoslav Republic of
Macedonia, no. 2319/14, 13 October 2016.

Glizelyurtlu and Others v. Cyprus and Turkey [GC], no. 36925/07, 29
January 2019.

Nachova and Others v. Bulgaria [GC], nos. 43577/98 and 43579/98, §
157, ECHR 2005-VII. 35.

Magyar Kétfarku Kutya Part v. Hungary [GC], no. 201/17, 20
January 2020

Selahattin Demirtas v. Turkey (no. 2) [GC], no. 14305/17, 22 De-
cember 2020.

Baldassi and Others v. France, nos. 15271/16 and 6 others,
11 June 2020

Willem v. France, no. 10883/05, 16 July 2009.

Miljevi¢ v. Croatia, no. 68317/13, 25 June 2020.

Skatka v. Poland, no. 43425/98, 27 May 2003.
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Nikula v. Finland, no. 31611/96, 21 March 2002.

Kyprianou v. Cyprus [GC], no. 73797/01, ECHR 2005-XIII.

Buturuga v. Romania, no. 56867/15, 11 February 2020.

Association Innocence en Danger and Association Enfance et Part-
age v. France, nos. 15343/15 and 16806/15, 4 June 2020

Band C v. Switzerland, nos. 889/19 and 43987/16, 17 November 2020.
Beizaras and Levickas v. Lithuania, no. 41288/15, 14 January 2020.
N.H. and Others v. France, nos. 28820/13 and 2 others, 2 July 2020.
M.K. and Others v. Poland, nos. 40503/17 and 2 others, 23 July 2020.
Evers v. Germany, no. 17895/14, 28 May 2020.

Hudorovi¢ and Others v. Slovenia, nos. 24816/14 and 25140/14, 10
March 2020.

In particular, the conditions for access to drinking water are described
as follows: Conditions for Applicability of Article 8: "Constant or pro-
longed inaccessibility to safe drinking water", "with Consequences to
health and human dignity", “that destroys the essence of private life
and use of housing”.

Muhammad and Muhammad v. Romania [GC], no. 80982/12, 15 Oc-
tober 2020.

Akbay and Others v. Germany, nos. 40495/15 and 2 others, 15 Oc-
tober 2020

Cwik v. Poland, no. 31454/10, 5 November 2020.

| mean the advisory opinion of the Grand Chamber issued at the re-
quest of the Constitutional Court of Armenia on the technique of ap-
plying "blank instructions" or "indicative legislation" in determining the
offense and the standard of assessment between the criminal provi-
sions in force and the amended criminal law. (Advisory opinion con-

cerning the use of the “blanket reference” or “legislation by reference”

technique in the definition of an offence and the standards of compar-
ison between the criminal law in force at the time of the commission
of the offence and the amended criminal law [GC], ). request no. P16-
2019-001, Armenian Constitutional Court, 29 May 2020.
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0Q30BNLOGOBNITN
bd3I3OITIoNL B6Jd03()
LOZOMM IBVLJOSAMLOTRIONL
COMAN3NL LLALOJBS
3(MB3IMIBBNILI()

COMAN3NL dSMOLBIOMBNO)

03069 dogmabodgzomo
0dmbogemgm 9360030l nboggmLbohghob o JhEobho

bA3306dM LOMY3Y: vEdnbobhMooyMmo baemdgatpmaodo,
bogobm, dmababyfgdo

JobOMAIO0N

LOFOOM LOJFNOOMOO HBOOBLARMGTOMOO O OEINLOLHEOE0Y-
0 LObYETHZOHIGOM LOBIGMOL FMOOBMBO dWO® Fg0odNYdO
983909690m@aL  dEINbOLAHGOE0IYMO byemTg3MIMadoL HGOOOE0-
30 (369000, HMITOL JOGHOMOE JeMYFGEHL BOMTMOaIoL LOFOO™
JBRMYO3MLOMILOL OBLMG(309MYdO.

0INBoLEHGOEOYMO  bagmdgzOHImagool  LOFOIO MM G030
6977080 89033039070 oym 39Odm LOTOOMMOLOZOD ZobLbgo-
3909m0 bm®3gooL gdodmygbgdool @oOLOOYMYdOLOMZOL. ©E3T0-
6oLHGOE0YMO bgeIg3GImgooL (36900L0 O oL L3YEOBROIYH
LOFOOOMYOD03 B97703L JMEOL gL 3o3doMo bLBAL, H™MA dEI0-
BobLH®OEOYMO bymMTg3HYJo0L HMOLOEIYM (36960L 9337303
©0Y9gb9060L 0g3L 39093900 ©B0BOLHGMOENYE byBg3MIYMIOY-
00L DMEOO MYME®00L FObLODBMZGGOOLOMZ0L. CLBHOO Jombgzd Jg-
00900 MY 9GO 3ob3LOBMIGOM™M VINBOLAHGOF0IYIO MEOFObMY-
000L 309 EOEIdIYMO bgmTg3HPMId9d0L DMFOOO MHHMGNO.

03069 00MObod30m0
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3oLO3YM BoMBMEAEG6030, d3NBOLEHGO-
(3090 bgedg3MymgdgdeLb L3gEEBOIO M-
7000 QO®WYIbgdYM0o LOFOIGOM FM3LObIYMYOOL
mMmandody. 03nboLEHGOEOYMMO bgmdg3dy-
mM909d0L dbObEOMO LOFOOMMYdGH030 B)g-
7000 983yd6900 Lb3zOOLLZL LOWYHIZgMUL, B M-
89w mo JgI3IO0 0YBONIOMO® 06 JIMbZ)30
000m, OMAMYO0(3 J90dHdd BOGHIMOTZ0L LO-
F06Mm dM3LOLYMGOOL, HMMGE 9OMOIO MO
BMEOO vbLBOL, odMYg6900L FYOIFO.

LOFOOM AMALOLY®YOOL, GMEMBE OE-
0060LHGOE0YMO  bgmTg3Mumadgool Hm-
3000 M9MG®00L IMOZ30M 9gmgdgbhL, ML
3MB39MabooL 3693L LbgoOLbgd Mmao-
39, ®mMIgmmoi LbgzoOLbzd d0BObO vJ3m:
9L 0oL gbmobL dbMog LObgETY3OHYMgdoM
mMmmAang3o, bmemm 3gmdgLb dbMHog — 3Mb3Y-
®9b3E0gmo Mmma03o. 30MH39m0 0LEGO®30L
030boLEHGOFOYMO bgmTgzByMmgdd Zobo-
ML VOBOMYG0, HZgMad®H 030, LOIMJOMO-
Jo bgamdgz®ymgool 3LaogLO, 06y Boobm-
30L 3oL MO30LYOYGMYdY. FgMEY JBRGO ™ IMOL
d0@o0L: 3oL 06 VbhgMgLYOL dEINboLHEO-
30o3mo  bgmdgzMymgdgool  LOJOOHIMYO-
030 ®97000L Jgbodmm L3YEOBROYOHMOJO0.
30639M63E0IMO  MM303d  BOJHMOIMO3OE
30M0bEYod MMaMMHE Y30MoHaLo MMma03o,
OHMIgMOE 3GY30M0MadL LOFIGO M dMALODY-
900L HGOOOE0IYM MMZz030d7.

3MB639MLOL LOXIYJIZzambBg FgMhg30L 0EYO
hBYdo domNob dEOMY, 30aMOd, MOZOO30M-
39O, 3OMEIINY00, HMIMadol 80d6O©
0LOLO3BbYL 3MBbHGO39oHad0L JgPMhgzoL, OO
30LYbMOEBY6  3MBIYOHI6EIM™  MMman3obL:
oLObo J0d6OE 0LOLOZEBYL TbmmmmO Zm-
®9JHIMOO EOLOMIYMOYM LOFOIOM BIO.

ML 3MB3YMIBBOYMO MMB03d> 06(HY3-
H0oM90PMO0 BMGHIOMO 09MHOMJ00L LOMO3930
LObgMABoxmm JgLYo3900L BWIY6EOTHoDHIMH0
36063039000 39339Md0om. gL ZobLOZYMGY-
090 00O bLBOL, MY LOFOGO® FMALOLY-
®900L MManzo MoHmad 0bgaL Y306 3MB3Y-
96307ym0 30633039000 B0b03Y.

ddbu3al™0

03060LEHGOGFOHMO bgemdg 3G m ool
36900 306a03L OJDHYOMBOL O VMOG dSMOL
LOZIOGOLO 3MdDOHOYOHO LOTOGHETOL dbLBO-
LOMZOL  VEBNBOLAHGOEFOYMO MGZOObMYd0L
8096 IO bIMTY3HYM Y6900 ©OZo-
33069500. LOFOIO® LOGONVEMBY, BOJHMOIMO-
300, HOOBLARMGINGOEO O LoFoGd®m Lobyw-
393607madm LOFIGOMEMOL MM OOBMOL MO
d90dmado gyydbgdm@alL d30boLHGOF0Y-
mO bgdg3emeooL HHOEOEOIM (36900V,
O3 0MbodbogL vEINBOLAH®OBE0IYIMO MMFO-
B6Myd0oL 309M EOYOYD LOTMIJOEOGM-LODO-
HoOMad®03 bgmdgzmHymadol, HMIgEMLOE3
LOZBOPMOLO 3033060 OJ3L LOFOIO ™ YW YOO-
amLOMgOoOL OBLMG®309MHdOLMOG.

0I06oLHGOEOYMO bomdg3MmadolLy
(36900 330@OMEOO EO3V3T0MadIm0o dab Lo-
00OHOMgdM03 9700m06. 0L J937do3903em0
04®m 396dm LOFOOHMMOLOZOL gobLb3o390y-
o Bm®3g00L 3oamMYygbgooL oLVdYMYdO-
LOMZ0L. VTM0ZOE, L 3038060 dEINbOLHEO-
3030 bgmmdgzmHgmgoolb 369d0LY O 3oL
L3930WOIYG LETOIO M HOM03 Mg708L JMMOL
bLOOL, BM®M3 3 (36900L 9939393 OYHHHOOL
0930L 39093900 0E30BOLAHGOE0YMO by 3-
MY g0950L HBMFOO MYMGH00L ObLOBM3G Y-
00LO O IMJdagEadoL GHOEOYLOLM3OL.

0I0BoLAHGOE0YMO bgmIn3BPYMY0900L
BdMaO0o M9MMH0d 30xm0mgdL LogFod ™ LOG-
0006mMd0L L3gE0B030dY, dom FMGOL 03 J9o-
®b3939080, HMEILOE VEINBOLAHGOEF0YMO
mMaobmado dmgoggogb LobymTg3Hgmyg-
0Mm agdom. my 30M00MYom, MM OJYE0MYdY-
Mmoo BMZOEO M9ME®00, Bodmogdcmgdd LdZo-
mbo d0Lo godmygbgdob LG M®ML Jgbobgo,
MHOmO  3ob3LOBMZOM®M, BOMOIMOEAIOL MY
0MmO 0L VEINbOLAHGOEOYMO bygemIg3tgang-
0900L BMBOO MIMEG0OL, dmagogdmo L39E0-
oMM 0INboLHGOE0IYMmO bygmIg3tgang-
00LmM30L OB3YMZBO BMZO® MHYMEOOL, OB,
3060Jom, Y39emo LOFOOM bgmIg3MHMgdOdY
303M39mMYoo dDMZOO MYMMH0dL. d30h™3,
0J30MYOIII00 3OIMZ033M0MM, 060IJ30-
0 30amanL 3odmyqgbgoom, dgodmgdd my
0MO  gobgLodMzOHM®m  VEINbOLEAHGOEF0YMO
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Mm6Oaobmadol 3096 ©OIoYmo bamdgzcy-
mM909060L HBMIOOO MHYME0O.

3MoLOZIM BOGIM©an6030, 030bobHEo-
3090 bgdg3emamoogooLb  b3YEEBOIIMO
697000 @O®Ydbadgm0o LOFOOHM dMALOLY-
©900L MMa03odg. LOFOIO™M TMILOLYOYOO
306030L 03039 9L VETNbALHGOBFOYMO
bgmdg3MHgmgdgd0Lb d0d0MHm, GHOLOE dmmo-
0b0 @oLEO3MO0boL 30doGm. oL 1339 OO
o600 dMOG BOMHIMOENbL dINBOLHGOEO-
Jm0o LOFOOOHIMOL gOMOEIO ™ LOBYHJZ9MVU.
0060g0®, dEInbabHGOEOIMmo bymdgzcy-
m9dgd0L  dbeobamo  LEJOOMMHOGMH030
97000 93396900 LOLZOEOLDZL LOWYIZgMU,
GOMIJEMO 9300 OGO OYBFOMIdHI0 93~
mbz9mO9L 030m, HMIMYO0E 390demYod Bo-
®3™0I30L LOFOGOM FMALObYOHHOOL, OMIMO3
9JOHMOOIOHM0 HMFOEO dbLEOL, odMYgb9d0oL
3909300@. 03G030@, 0JE0MIdIMOd 3ob3LO-
BO3OHMM, OHMIMEOH0O OO30B0LH®OGFOYMO LO-
bgmIn 3O I YoM LOTOGOMMOL MOBOTJOOM-
39 LOEWYJIZ3MYo0 030L ZdoLOggxdOE, HMamMM
04969096 0LOb0 9939398 VTNBALHGOBFOYMO
bgm393MHgmgd900L DMZOO MGMGHOL.

LOJOOM3IMML dDMAOO dINbOLAHGOFO-
30 3M9gLoL 39-2 3gbemobL 1-g9emo BoBomab
®) 93933094HoL MObObIO®, ©3NbOLH®OE0Y-
om0 byemIgzmHPemgod 0oL LOTMFoMOgm-Lo-
30O mMgoMH030 bgmIg3dMgmgoo, MGMIGMO3
0900 030BOLAHGOGFOYMMO MGOIOOML Jogh
LOFOOM  JBRMYOOTMLOMYdOL  Fobbm®0-
gmgoob d0dbom. LOJOOMZIEMM™ML  LOLOJO-
GOHMM 3OOGH030 LOFOOM-LOTOO MM HOH030
@O 39OHIM-LOTOOHMMYOMH030 byeMIg3OH Y Y-
00L god0E360LOM30L OOLYdOm 360T369M M-
0oL 060890L bomTg3MMadoL 3odObL, M-
39m0E 0MHOL LOFOGH™M JRMGOOIMLOMGOOL
306bMmM(309madd". MmY3(3o, Jodmgm 03yMo-
@O7Mm MoBOGOmOHI®OTo gohbo 3ombzgoo
0INBoLEHGOEOYMO bomdg3MHmad900L
BMaO0 MHMMH00L Y6039HLOMIYO ML MOM-
0009, ,0H090M0L JOI®OZ0 36M3M9dobYHMO
Fo30m0m0, G®mOoLOE 0@OFNVbn LIMOE VM
8MdIbmAL, H™A dobo dmEBgmyonm, 8oL dogtH

1 bododomggmmb 183gbagbo Labedebmemml swdo-
bobpdogongem boddgmo 3ogapol 18.03.2020 .
30bbobgdos boddgdg #0b-127 (3-20).

bgadg3OIgoob o@Ionm, MJbEIG 39O-
dom 306006, 030 LOZOOM-LOFOOHNAHYIDNZ
JRHOOIMLONHOOL ObM®30H5agdL, oL Bo-
B3MHYIMO0 LOZOO® LOBOBHMIOL bMEBHIHo0m
30600BM3GHMNO JRMHOHOn @O IMZOYMm-
0900, dB™M30 O3H™MM0, dEINBALHGOBFOIMO
bgmIn3MgmgooLe @O LOTMJomogm bomm-
8930ymadoLb  gx39ddhoobo  godoEzboLbomagoL
ObomOo Mmm®0oL 983303900L OIYBFOMIIT M-
0089 LOYIOMOL.

0g o6 3LOPYOGO MO, VETNbOLHGOBFOYMO
bgmdg3Mamgdgdol HMaoo Mmool Hg-
©O306Mm  aoobobizodg. LOBOI30MATo,
3ooL0b330 IBOMm MO®Id PYOEO 0ymb ©O
160 d99bgdm@aL 0E30bOLEHGOFOYMO bym-
3936ymad90o0L dBmaoo mgmdoolb bLomyd-
30m9dL. dogbgozo®@ 030LY, GMI LOFOIOM
3m3LOLYGYOY TPV BOGOTMOAOOO dEI0-
6oLHGOE0YMO bogmIg3MmgdgdoL HMZOEO
MIMOO0L dOMAWO O M3YaoL, @maL gL dbY
0MOM 0MaL. 3oL 3MB3YMYB6(3OOL PBo3L Lb3O
LOWYIZIMYO0 @O 0L FoMaO3L MO30L 3603-
3090mMdOL. 30TOLOOTY, 3oOLOBE30L dLHM
3mdIOHOMBOL 36033690 M3060 J9Yan00 0g3L
BdMaoo MuMGH0oL dBMangehmo 3MoLOZYIO0
3MA3mbybhoLm30L.

306390 MH0gdo, >@30boLHGOGFOYMO by-
mMIg36H3emx0900L dMZOO M9MmG00b 9439393
0496900 33mabb3molL ,Logodm dmALObY-
®9d0L"  3mMb3n®abho LL3OEOLbZY Mmao-
300 ©@OOLEHYGYOOL, OHMIMId0E LOYMOE
(33M00b DM MYGMGHOL.

1. bASAIMM 8M3LIbIMIBOL
3MB643JdMABMN MM3030L
©abuoJdddY

LOFOOHM FMALOLY®YOO 3003900 HMFMM(3
099060900, HM3IgE 03 3080HMPMOS LOgHOM™
0bho®aLoL dMmH030m FMMHLM3b0MYo500L

2 Jobage, g. 2006. sdabobpdogogmo bgmdygs-
G gds Jobonem o gghdobyem bododmoendo.
1b0ggblogma, 66.

3 3030odg0o, 3.2016. s©@dobobhdogoyemo wo bo-
dodomodm bgmdgzdnmgool godoggbol bodbhem-
3gbe Ladodmemgddogo grbdpes (dgedgdombe-
dodmmgdhogo sbogmada). wabgdpogns, 69.
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©0300Ymxomgoodgt. LOFoMm dMALObYMY-
00 ®moz30Lo L3gEO®WO30L domom 3g®Mdm Log-
30006mMdOLMOL TgOMgdom 99390@JOOMJOO
306LOZYMGOYMm LOTOGHMEYOMH0Z D700,
LOFOOM-LOFOOMMYINH0Z 3O M(39LL. LOFOOH™
0maLObYMYdY, OMaM®OE OINBOLHGOE0Y-
om0 bgmIg3Mgmgog0o0L dMIOO MHHM®H00L
0mo30M0 gmgdnbio, MHMIGEoE OO bboL
3063030mMd0d0 0IJOMMOdIdYMO 0ym, 390-
damgod 0mgzoL — yd®mo303 30, ML OO
0MOL 3M3YMOGIYMO. 030L EOFOEOLHYGY-
09m0o 0L, OGMI EMAL FdOL ZMBIYIMIB(EOBL
16930 Lb3zOEOLLZO WMan30, GOMIGTMMMOJ
LbbgoEOLbgy dodobo odzm: gb oMalL, gbhmo
db®m03, LObYEMI3OIYMYOM MMZ030, bMMM
9gmMg 3bMmog — 3MB3IMIBE0IMO MMZ030.
306390 oLBOHO®W30L  VINbOLAHGOFOYMO
bgm3g3Hgmgdd gdobomL dobomyco, H39-
Jmgo6H 030, LEdmgomogm bgmmdgzGymgooL
0LEV3LO, OBy BOOOMZOL FOL VB30 YO M-
00. 330Mm39maL ymgzmabo, d@3nbobHGOE0-
Jmo bgmdg3mImodd Ho@ogdmYoImo Yo
04mbL OMaMmGO 3 bagm3gzMPMmagdd O, 30ddLO-
039, dbmMmmEO godmbogemobolb boboom 3g-
0dmadd godmbohmL MmO30LO ,0E30boLHEO-
309Mm0 096900". gmM®9g JBRO ™ IMEOL doEob:
aoL O0G V0bHYE®gLAOL VTNBbOLAHGOEF0YMO
bgm393H9mgd9d0L LOJIOMMYdM 030 M g70-
0L dgbodmm L3YEOTBOIIOH™MOd0, 056900 gL
3mdBoH0gMo my 69300H0M0 3603369MMA00.
3™b33MPbEYMO  MME03d BOJHMOO03O®
306900 MHMmam®3 y3oMHohgbo Mmangzo,
OHMIGMOE 3M930MmM0MHgoL LoFoH ™M FMALOLY-
®900L HGOEOEB0IYM MMEn3ody O Jgodmg-
00 390330Y3006mML 03 PY3060L3BbYHMOL Fo®H03
J0OYMBROIOY.

™YY, 9L MO0 MMa030 OO 06393L gm0
@0 03039 LOOMYMG9OL dEINBOLAHGOBFOYMO
bgmMIg3Mgmg0900L HMEOE® M9MG0OLMOL
©030833009000m. dM(3939cm LHohHoodo HZ9b
303h0O©I00m 3Mb3IYIOIBEY MMF03odY.

4 Stefanova, D. 2020. Le role de la notion de service pu-
blic dans 1’organisation du systeme de santé en droit
frangais. These, 11.

1.1. 3mbznMgbopmo
mmango

oLAHOGOOIYMOE, OEINBOLHGOEOYMO bym-
393M9mad900L dMIOO MGMG0d 89993039
0gm0 04m OINBbOLAHGOBFOYMO MOFOBML
8096 ©OEIOYMO BMZIMO M0 bamBg3HIMY-
00L L3930BOZIOMOOL EOLOOOLHYDYOMO,
396 dm LOTOOMMOL LYO0YIHadoL Fog® ©oO-
©909m  bgemIg3MHIMmYo9dmOb TJgOMm9do.
9L 0oL EMIH®0bgmo 3MbLAHGYGE0O. O0-
0300, dDM3OO MIMG00L 03 ZodmYygbgood
LOLYMOLYRBRMHOM MMBbOLJNgdOL dMazogEHIMO
bg30LM30L 30330943060 05O0EY, OMT JeMoO-
LOZMLO OZ3HME®YO0 dEBNbOLEHGOFOYM bywm-
9936Mmad0d0 303696 Ob 0330MHdLH6
LOLYMTg3MYmMadm  BobBomL, JgHBoMOE
000()™M3, O™ ,0@I0b60LAGOE0IAMO byendy-
30300 o6 oML ©@OOVYIIMmn byemdy-
30JMYoo0 ™.

d0bgo30@  odobo, LObyMIg3Hgmyg-
oM MMa03d J339 OO bobod 9MLYdMOL
030boLAHGOFOYMO bgmIg 3O gm905060L
Bdmaoo mum®ooLboOEAIo dodm3zboem  33emY-
39030°. 03 0mMAgbH0Ob LObyMTg3IBYMYdM
MmMmanz3d oMo  goobobzymo. doMogdom,
030boLEHGOFOYMO bgmmTg3Gymgog00 Fo-
Bobom oo, OHMam® 3 603300 bgmmdn3Hy-
mgd900’. MmId3o, d0zbgoogzom 0d0bY, MMI
LObYIMTIZOYIYOM MMB0ZO LY JBOM ©O
IBROHM 30000OHEIOD, Bogmagd LOZOGMOYO MO,
Mm3 306 P30HOHgLMOY FMO3MZML dEI0-
BoLHGOEOYMM MMan3odg. d0JoLoEodg, gL
MM3a030 60 OMAGL dgmEgbomHabbmaobo.

LOLYEMTG3OYMIdMm MMEN30L ZoOb30moO-
900L  ©EB0BOLHGOEFOYMmMO bymMIg3OHIMI-
0900L dgLbdHYMadaL M97008d0 MO6 dbMO3L
Lbbgo MMEa030L — 3MB3YOIbEOYIO MMa030L

5 Gaudemet, Y. 2010. Pour une nouvelle théorie géné-
rale du droit des contrats administratifs: mesurer les
difficultés d’une entreprise nécessaire. RDP, 12, 313.

6 Salon, G. 1991. Gaston Jeze et la théorie générale des
contrats administratifs. Revue d’histoire des facultés
de droit et de la science juridique, 73-76.

7 Llorens, F. 1981. Contrat d’entreprise et marché de
travaux publics (contribution a la comparaison entre
contrat de droit privé et contrat administratif). LGDJ,
Bibl. droit publ. t. 139.
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— 06(9a®oM9do, GMIMmOL 993900 30093
I03GMm 36033690MM™M30600.

3M0376M906(307Mm0 cMMAan3o dINbobHhEo-
3030 bgmdgzdmamgdgdol dHmMIOo mYm-
0oL 393730390030 06 0ym JOOHOMOEO. MY-
39339, 09906 06 Y6 O30L3360m, HMA gL
MMAN30 0® oMLAdMOL dETNbOLHGOBFOYMO
MOMHaObMmadal 3096 OEYOYMO byemdgzcy-
mndgdoL  306MbAYOMmMAOL  LOMOZ9HdT0.
3MB39MLOL  LOowydzgmdg TgdhgzoL 0HO
hBYod dogmMNob dEMYE, 30a8MHO3 MOZO30M-
39O, 3OMEIINY00, HMIMYd03 80d6O©
0LObO3EbYL 3MBHEGO390MHadaL gHhHgzoL, 06
30LYbMOEBIL ,3MB3YIOIOEIM MMZo3oL™:
oLObo J0dbOE 0LOLO3EOYL TbmemmO ZmM-
M9JHIMO® EOLOIOFYMOYM LOFOOM BIYMO.
030boLEHGOGFOIMO  bgmdgzcmHyemadal mo-
6099MMm3g (36900 — obzomoMmadymao XX
LOY3Y09T0 — T93xTo39dxmo oym LOFOOH™
3maLOLYG®9OOLY O LOFOGM bgmabyymy-
00L L3gEOBO3YO0 MMa030L 0Mazmons°. Lo-
oMM F0930, 300060 MHYJOMOO 03039: O®-
3060LEHGOFOPYMO MGFObMYO0L OB3O ©V,
IBROM BOOO®M MZOMLOBGOLO®m, LOFOOM
@0bobLYOOL EO(330™. FOTOLOEVDTY, 3MB3Y-
®HLOL LOXYJIZaMDg T9ENHg3d OOLYOMOEVY,
303603 0L oM gdLObYGOHGOMPO Z3MB3ZYM906-
(303¢em 30%060.

LOJOOM3gMMTn 3Mb3xMIbEoyMmo M-
3030 030boLHGOBFOY byemIg3HYmygd9ddo
LOZOBMBAHdMM™M BoLom gobahzoEoo 2005
BgmbL ,LObgm3Boxym Jgbyo3goolL gbobyd®
3Obmbolb 39-2 Tgbemom. dVE3INbOLAHGOF0Y-
mo bgmdg3eamooolb (36900L 9939393 ©o-
496900L 9360m™m303306H0L LOFOGOMMOL 3096
9360 m™m303306MH0L 6936 LObgMIBoMmyddo 3g-
09300 dmMm3Yy30 obommo mmanszob 0bdmaado-
(300 0E30B6OLAHGVEFOYIMO MOIZOOMYO0L ok

©OMIYOYMO  byemdg3Hammgdgooll LOJOOmO-

8 Boulet-Sautel, M. 1999. Le principe d’un contentieux
administrative au Conseil du roi. La revue administra-
tive, No. 3, 98-102.

9 Amilhat, M. 2014. La notion de contrat administratif.
L’influence du droit de I’Union européenne. Bruylant,
169.

10 Allaire, F. 2009. Dépasser le droit des marchés publics.
AJDA, 1696.

ado™. 9oL 89098, dINboLAHGMOBEOYMO Lo-
bgmdg3Hgmagdm  LOFOOMOMO  FOFMIbmo-
mMOO  MOOMMOOGOHOMIYMNO MMIN3ZNM ©O
30mMOL 30gdLOBOMIPNOO SOMOOML MOZ0-
©Ob, MOMI 9EI0boLAH®OGEOIYIMO MGZO6MYO0
©0930LEO3LBIL dOBGOL BWYBIEOMBOGYOSL. O3
MMAan30a3 do®gymo@ J9(330MO §3mbma303y-
60 30d60L doHOMYOgEm0 byemdg3HImgd9dolL
©OMYO0L 3OMEIOIMY00, 30aEMOT dbMO OE-
3060LHGOEOYMMO  bgemIg3MPmadgoob  JgL-
GOymadob M9708dg dobo B3MgddgEadd 30-
mbgzgdL 063930.

300633690300 Mmangd 0bHI3M0MY-
0900 BMMIdMO 09GHOMJ0ooL LOMO3gT0 LO-
bgmdboxrm ToLYo3900L  @WI6EOTHoDHIMH0
36063039000 99339Mmd0m @O doMhaogdom, gL
306LOZYME®YOYMO VOO bLHOL, MY LOFO-
6™ dMmALObYMHYdOL MMEn3zd MOH™MI 0obgaL
3306 3mb336Mab30mo 3GH06(303900L 60603Y.
MYoE3O 00 J306obx3oL godmyod 3gmboalL
®o30L0 LOdM3MdO.

1.1.2. bobgmdbogym

dgbyo3zgoob onbodgbhyMo
36obi30d3gd0b dgdzgmdom

0btaatotgdymmo mmagongo

0) 93MM3YM0 BIP6O3g6Hco 3G0b30-
3900. ,LObgmM3Bo™m Jgbyoago0L JgLobyd®
LOJOOMZIEMML  3OBMBOL ZMB3YIOIb(3OYMO
36063303900 30093 IBO®M OOIMOgho LO-
JOoOHMZ9mmL 93MH™M3O3T0OMOL dLMEFOMYdOL
dgLobgd Jgmobbdgood 2014 Bgmb. LOFOIOM
d9LYo3900L BMAByLGO03YdgM0 BMEIJd0
0Mb0dbgemo JgmobbadgooL 142-9 dgbemob do-
b930m 33900 ,008780mL, Logmbanol
306m@oooLb @o AmBLObIYBHINL LoZoEO ™ byem-
39369mH09669, 0LYZ9 3M3H6OMIGH0 FMALV-
ba®gooLb Lggdm®Io LOIFFoML, LOoFMbeNOL
G0Bm@yonbo @O Am3LObYIBHHYOOL  LogoG™
bgm3n3mm909089 @0 0LOEYTOML @O M-
boby®go0L  3mb39L0YEBY 2. LObyMIBoBMm

11 Amilhat, M. 2014. La notion de contrat administratif.
L’influence du droit de I’Union européenne. Bruylant,
171 ets.

12 obmEodgo0bdgbobgd Igmobbdgds ghmols Ibéog,
bOdOé)O’)S(‘]Q’)(Y)l)O Q)O 8{](")&)8[} 85&)03, 33(4)(")603‘30-
&)IJ (?O {]8&)(”’)30[) 00(‘)8"3&)0 8636)600[5 800&)0’)00-
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39LyY0E3900L WPYOVIGObHYMO 3M0b03700,
0080MOMOE, BROOBZYI LOTOOHMOMMT0 OIM-
hoo 2001 Bgmb LobgmMaBoxm Jgbyo39d0L
3M™99LOL BoMYdOLMOB gOHMOE. VMB0T6Y-
mo 3mEadLoL 30M39emo 3gbmo 30M39MMOE
0306mMbooo  ,Lobgmdbogym dobyo39000
bgemdobob3EMmIMONL Mo300303¢n 000, 306-
©@0OHYo0LOOI0  MVbOLEM®NO  doaMInL
@O 3OMEIOIOHO0L 308430030amMmO0L 3G0-
6303900 80806 LOYdOG®O oym Telaustria™
LOJTDg BoOBY39HOMYodd0n 93O ™M3O330-
6oL OO MMALOFYMYSOL  LOLOTOGHMENML
0096 3Mm®IPYMoMmHgdgemo 3GH0b(03900L 30-
090089. BOJHMOM0300, 03 oEOBY39H0Y-
09030 LOLOTOGMM®M dEOLHYOYOEO, M™MI
0MHOOOLZG0306O300LO O F3d30HZOMM-
00L 3M0b6(303900, 00939 BMaMOHE 3OM(BY-
©@IM900L 807939MHIMYdMMBOL 3MBHG MO,
3MEIMWOIOMOO 3MbEILOYE byMTY3HYY-
090d9 O 93M M3 FgBOOY3ZIOL OJ303PY-
00M7g0mm Lobgmdboxywm FgLyoa39d0L bgam-
993Mmad90Hg. 90doLoEOdY, gL 60363,
6H™M3 9L 3M06(303900 YOO odM0YygbgdMOAL
0o dbmmmo  LYJHMGOI™  OMHIIJH0390L
©073990900M0m0  bym3g3eHemgogonL
00006H ™. GO3EI6OEOE LOom®obggmalb 2001
Bomob 3m@adLo 3OEIMEHYOd dbmemmO dobo
0mdgogoaoolb byghmdo Tgoogom Lobgm-
96ogm  gbyoagonL  bymBg3MYMYOYodY,
0@3060LAHGOEOIYMBd O 3MBLHODHIEOYGTO
LOLOTOO MM MYOTO EOODHYLHIL LObYEMABO-
g™ JgLYo3900L (36900, HOMO OLMVL OY-
3033069000600 3m©agdLOL 3oM39em0 ZbOL
3063303900 @O Zogm3omoLBNbYO0bOm 93-
MH™30330600L LOLOFOOHMMM 3GHOghHogo™.

0) LobgmAaBogm Tgbyow3gdoLb 3obmbIo
06(h9a®oMgdgmo 3®abEndn0. 93t mz0330-
HMOb6 dLMEoMmgdoL Jgbobgd Tgmobbdgdab
303mabom ,LobgmdBogm Jgbyo3gooL 3g-
LOLYO" LOJOOM39gEMML 30bMBB0 0bdHaac M-
O 3Mb3axMgbi0mo 3M06303900. 39OHIME,

5360[) o dom 6336 l)ob{]gj)aﬁmgmgbl) dodob, 27
03600, 2014, dyb. 142.

13 Judgment of the court, 7 dec. 2000, in Case C-324/98,
Telaustria Verlags GmbH, Telefonadress GmbH

14 Amilhat, M. 2019. Pour une nouvelle théorie générale
des contrats publics. Mémoire, 20.

09-2 dgbmob g8) d393n6ddhob dobgzom, go-
BMB0L 30HOB0L ,LObgMIBog™M TgLYyo3900L
306bm®m309mad0LOL FgLYo39d0L dMBOBO-
MgMO 030G 3O MMM 0PI, SOOOLIOO-
306033090 30Aa3M30LO O MOBOLEMEGO M-
34mhmdnL PBMP639MyYmAd”. 93MO™M3d3d0M0L
69360 LObYEMABORMYO0EOL, TOFZOMOMO,
LOGWGVBIIMOL LObyMIBoR™Mm TgLyYo3900L
309J4LO OHOMYOL 03 HObIbE0OL, Boymo-
m9oL GO 99-3 dgbndo, H™MIB 09039090
@O 306390000 80833980 MOZ306MYS0 030396
306000H900bO@I0 MVO6OLEM®N Fo@3MAnL
36063030  Lobgamdbogym  JHbyn@3900000L,
obY39, OM3 00060 0Y969096 bgcndobOE3O M-
dmo0L mo300L9RMHO0LO O 3OMEHOIOHO0L
8009306030am®md0L 3G06(30390L, MmO
3ma7bom  306L0dM3GHIMO  30GH®IGON!”.
0000LOEVIY, @WIYOEVAYEHIGO 3MH0bE03900
36039MEadd  LObygMAIBoxwm  Jgbyo3go0L

Y39mo bgmBY3OYMYoodY ©o, ©LY3Y, dom
90305, 3060006 0LOBO BOMHAMOAEIoL LO-

5060m bygmIgzcmHymgogdol Lo mdo Go-
®HIPYMoMHgdgemo  93mhHm3yemo  3M0b03900L
J0GOHOM™M 3o3gmMyooL'e. 036030, 93MHM3o-
330600 6936 LObyMIBo@Maddo dbMd EO-
3939079m00, H™M3I gL 3GH06(303900 3OEIOIOO
LOFOO™M LOZOEOL dOdmMYgbgdolb Jgmobbdg-
090%9 Promoimpresa LOJ3909 dOGOHMENALO-
330m900L  LOLOTOGOIM™ML  LOLOTOG M
360gdH03oL 39LOdO30LOE™. 93OMIO3T0OHMOL
OLMEOMYO0L byeMIg3MHYNYO0EOL ZOIMIEO-
BoMYg, OMB0IGYMO MMan3d 3MEIMOIOO
LOJOOMZIMMBIE. 3OOHO 030LY, LOYY®O-
@MYOMO, OHMI LOBG®OBIIMOL LOFIGO ™M LOTO-
HoOmob 0gcHoEoymo 30609000 LOIZYOGHOOL
Bdmaoo 3mgdLoL 2122-1-1 dgbamo obgmo
0m30mMobLB0bYOL 03 30633039000 FOTMYY-
6900L LOFOOM® LOZOEOL ZOAMYYH9d0L Tgmo-
6b3950900LOM30L (30F0bOE 30, MY oMo oM
0oL 30OHEO30M0 FoMmomMYdd ombHY), 30306
HMEO 30M0 godmynbgdo 3g®dm LogmEOL go-

15 Melleray, F. Noguellou, R. 2019. La codification des
régles jurisprudentielles. AJDA, 381

16 Amilhat, M. 2014. La notion de contrat administratif.
L’influence du droit de I’Union européenne. Bruylant,
331 ets.

17 Judgment of the court, 14 july 2016, in Case C-458/14
and in Case C-67/15, Promoimpresa.



#21, March, 2022

213

3myngbgodoL gmobbdgdgdoboado Yoo dMo-
6036mL  bymMIg3HIMa0030™8.  BHYOMYMO,
dbmmMmE 3Mb3xMabE0gmo LRIOMEOD Fo-
mMmoEbymo d30boLbHGOEOYMmo byemdgs-
6OPmMadgd0 3ogdooob 03 3M0bEndgdalb go-
9mygb9doL o, 3GOIH03z0d0, 0LOBO bIoMo©
06 33byodo."

3) JOoOmMIPmMOo LEFIGMMOL HEGOOO(0YO
mmanzoL gobaLbodmaz®dgmo 3M0b(303900. do-
1090300@ 030LY, HM3 93G™M30330M0L LOJO-
OMOmMOo 06 0LEGOOR3Z0L 3oMEO30M 9939393
©00Y9bmL LOFOOM FMBLOLYMYOOLO O LOFO-
O™ bgamoLYBREYOOL MME030, HMIMOE -
3060LEHGOEFOIMmO bogmIgzmymgooL (365000
LOXYIZEMY00, 0L GHYOO BWYOJE0IH LOTOO ;-
MO, OMIgMO3 BoMIMOa96L MOdg®OMmY-
60 m™ma030L 6060MLZ. YO FIMIOGIMOL
00030, GMI bgmIg3Mgmgool EOIdaLOL,
389339m00L 8093990 0EINBOLAHGVEOIYMO M-
30bmagdo H90mMmJdg9d90 d0HOMDY: d30hH™I,
98360™303306H0L LOFOOMOMO dVOdYMYOL dom
30000dOHMBb LObgmdBoywm Jgbyo3d 93Mm-
6m3039M0 9BIJOHIO™®O0L MZOTLOBGDOLOO,
GOmMO 06O ©OYIZ006 3Mb3xMb300L COGOM3Y-
30 MO3000Mm0 HhoMy3zgd0m. 0F dgodmgdd 30-
ROJOHMM, O™ 93O ™M303306MH0L LOTOOMOMTO
abmmmE bgmo 39369m 3Mm633M90300L om-
300m0LB0BYOOL O O® OFM0B300 V3 MZO-
LOBGOLOM ®O03g LAGOMDIYMO BF3EMOMdY,
®039boOE Johmymo ®9YamodgbhHo30o
LobgmMABomwm Tgbyo3gooL Tgbobgd I339
3339000 00 3Mb3uMobiE0oL @O3E30oL. MII3Y,
LOJoOHM39gMm™mI0 LObyEMIBowm FgLYo3900L
36OM39LI0 Y39mMOdg OOOMO WOLOL LEHOTY-
mM0MYoo bdmMEO, 067 MY H9Jo0336M0 dboMg
©03004mBOMOIOMDY, 30F0ME3IOIM0 bOY-
0MOO Y39modg @OdOmo ®@oLOL BOGOIAY-
602", 9080LOEOAY, JoOMmIYMO LOFOOMOMO

18 Boul, M. 2019. Une certitude et des doutes sur la sé-
lection des occupants privatifs du domaine privé. DA,
comm. 21

19 Amilhat, M. 2019. Pour une nouvelle théorie générale
des contrats publics. Mémoire, 21.

20 Guibal, M. 1993. Droit public des contrats et
concurrence: le style européen. JCP, L., (3667).

21 bogbhmodmbobm goddgodgommods — badobmgyg-
o, 2013. Lododbmggmolb Lobgmdhogm dgb-

94OHEObMOMEOO 06EILAHG OO 3MMoH0z0L
0©90mIYeH HodL, 30806 HmEY 93t m3zo3d0-
0oL LOTOOMOMO gyMHEObMOO 3Mb3YIMIb00L
090mMIYO Ho3LZ. 30JOLOEVOATY, 309bxOZOE
96Hmo dgbgoazoom 3LEO3LO 30HBH00LO, IMbEO
amma03oL MmgomyMo 33MaMIdd.

00M030@, JOOHMIYMO  3ObMBIMYOMMOY,
OO 30dm0yYygbgdd LobgmMa3Boxyym JgL-
40©3900L by ™o, M3 30 JoOHOMO-
OO 3030MHMYPM0d  LOBMFOOMYOM0Z0 G0-
606LYdOLO O 0bEYLH®OYIMO 0bhYEgLYOOL
(33009, 30306 MHMEd 93ce™M3o3d0MHoL 3oy
ROOIJE0OHYOYMO ,50600M0 30633963000
8080600 93MmbMmI033M0 9RITOIO MO ©O OGO
dbomanm@ 890LIgdHo@ 030600 FHLYo390000
@0 G0m300909000 MOZ0@O6 OLOGNDYOVO®
00039 3HMEIOIO0L 6o0GHIMYoV E 30TOLODO-
39, LOFOOM LObYMTY3BYMYO™M LOIIGHMOL
doGOHomoo 30060 0MHOL OGO LOBMFOOMYd-
030 LOLLEOYOOL O(BZY, VGV 0L, HM3I Bg-
360 LObgMIBoWMYdoL Fg6ocM3g LIHO0IHOL
30LE9L LOTPOMdY — LOYMOE O MOZ30LYRG-
MO 3OBObM®30HMMMOb MOZ3000m0 LOJFNObM-
00 936MHM3HM 00DOGDY. dMBOTOYINO F0EFMI
1600 303ME9MmMOAL LOJOOHMZ9MMBYE. LBM-
90 9L bLBOL, BOZONOMOE, LOBGOVBZIMNT0 o-
H™m3 bEgoo, OMA: ,000030ONENM 30OFOHOM

@0 O8OMO0DIOICVO® OBOLMDYL FM9EHODO
0bo8g6o®g™m  LHOYTDHOOL 0bMIBHLYdOLOD-

300 B00mML Yy39emody JRG™® byenbOy®HIeD0
0609O3BHHHO300, OMBY0 8migooL do@o
0000MBy, dM309m0 0@IN6OLHGOENOL 3G Mm-
09930m60LHIG0 3MHOgMH030L B0booMmIH3“*
MY OO 0MZMYOMEOO, HMI BYO6OVINODHYHO
3606303900 306H39cm ®0oado HydmMI3gO9oL
0AnboLH®OGEOYIMO byemMBg3EHYMMYdgd0L ©oO-
©900L gHo3ddy, ObMo M3OMBbOMIMNL, MMI

gow3900b Lob@gds. 29

22 Dumez, H. Jeunemaitre, A. 1992. L’Etat et le marché
en Europe. Vers un Etat de droit économique? Revue
francaise de science politique, N 2, 263-274.

23 Kalfléche, G. 2007. Secteur public et concurrence:
la convergence des droits, A propos des droits de la
concurrence et de la commande publique. AJDA, 2420

24 Ruiz-Jarabo Colomer, D. 2006. L’engagement contrac-
tuel dans la jurisprudence de la Cour de justice des
Communautés européennes. En Contrats publics.
Mélanges en I’honneur du Professeur Michel Guibal,
Presses de la Faculté de droit de Montpellier, 370.
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obobo  B90M-gddgagdL  bgemIg3HYemgdgo0L
d9LEOYMYO0L gHO3BIE. OOLOIZM39MNY, gL
bdo dbmmm@ 08 Jgdmbgzgz0do, my boemdg-
36Ogo0L FgLEOYMYOO 99393938 ©Y9bIOLL bgem-
39360m9o0L OYo0L EOHML YBvGY639MYm-
Bomo 3M06(303900L0 OE3OL, FOagMOD VAVL
80394o300m 0Jod®g, ™3 9d3d399 ©3900 -
0060LHGOFOIYMO bgemTg3BHYEHdgd0L BMIOEO
M9m®00L dBMagO Mo OOLYOOMO BaLOL F0boo-
LO 06 3Mgd3gEIO0L MOOYLOZ.

3Mb33MPbE0mo  MMa0nzoLb  EObYG3-
300, 0©3060LHGOGOYMMO bymTg3MmadalLy
0mo30Mm0 30dO60 d0MOM 0MoL LoFOGOH™M M-
LObY®YdY O 3oL LOMOBOM FobbmM30g-
mgdo. gb BobLamo vobLBgdd LObyMIBoyM
d9LY03900L BWIY6EVIGEHYM0 3BH06(303900L
936mM3Ym0o  gobdmadomgoom:  93mO™m30330-
oL 6936 LObyEMABoBRMYdL, Tom TJMEOL
LOJOOM3IMML, OMEMOE 93O M303T0MMOL
OLMEOMYO0L byeMTg3EHYMYooL 3MBOBOMYUL,
0M Jgydmoo godmoygbmb Logom IMALO-
by®add 3mb3y©®abEogmo bm®3gooL OM-
™M393000M30L, HMIMIS0E MOLOIGOE® FoO-
0mM0Yygb900 30m0 Yz9mo 30O HB0mMMaLOOA0.
LOBOBOOMIAR™M  FOOBY39HOMHdd OO~
®3mmmagdL oo 00dDHOL JBRIIHIO 3ob30M0-
900L, 030LMOB, 06 YOO EOEa30306YyIL,
O™ BYbO3xoHyco 3G06(303900 @OXWYJI6Y-
09mM00 MO30LYRBOM FOTMLIMOLMOD OZO-
3800903 93MM3Ymo  bymdgzmHemgogonL
©90YMMYd9009%. 93030, 3MB3IMY6E30OLO
©O 309930M300mMmmdody BGPY6300 30330Y30-
60 0703y, HMT, HMamMGE BaLo, yszgmody
IBOM 9i39dH0obd® 3odm0ygbgod LOFOO™
®0bobLgdo.

090oLIgHOE dmogho  3Mb3xMb30Y-
Mo mmangoL dLYMO HOGYZ0 FOOOYIMMOE
0y49690L LOFOIGO M FMALOLYEOIOOL, O MaMO3
030boLEHGOFOYMO bgeMIg3IMY0900L LO-
00OHOMgdM030 MHg7080L LOXYJIZOL, FJYE-
303m00L Logombb.

25 Amilhat, M. 2019. Pour une nouvelle théorie générale
des contrats publics. Mémoire, 22.

26 Richer, L. 2009. L’Europe des marchés publics. Mar-
chés publics et concessions en droit communautaire,
LGDJ, 9 ets.

1.1.3. boogm o

bogdam Mmmango

OMOILOE bYMBIZOIMYOS b3IOO 93O ™-
3JmMo  3mb3xMgbiEogmo mmangoLb dmJag-
©900L bgdmTo, gL MMan30 dEINbOLEHEO-
3ogmo  LObymMTg3MIMgdm  LOTOGHMIOL
3moL03gg® BgLYOLO O 3G0B(30390Dg FOMMO
©3000. bgm3g3MymgdaL (30¢3bM030 (330-
m9adoL JBRMYOOIMLOM YOO, FOYMIZOMOLBO-
6909m0 goMmygam9gogdoLb Mm9MMOd O FOJYO-
300m0obB0bYdgMmo Hgdbozado LodmMPYMYgooL
09m®00 9939809000900 MO BYIMJ3Y9-
0oL — OMOG 3LOYIOMOM 030dY, HMI 3OO
9839393 (HMEO9LOE MOAdTT0 Y006 3MB3Y-
96300L B9LYd0).2" gb Bgbgdo YIMO3GMHLOE
30dmobohgod  LobgmMaBogm Jgbyo39dalL
Q}Y6EOIgbHco 3M0b(E039d0LO O Lobywm-
960 ™m dLOELYogd0L My77030L 39T39MdOM.

0) 6O®3oMO 09HVMJ0Odg OWII69OIMO
3®030(h0. 03H00Ymo MZOMLOBdGOLOm gL
30006Y39homgod d90dmgdd 3oMH030@ Jo-
303M0. 6O3EO30MOE, WHOEOIGoHYG0 3M0-
6303900 d063H30390IM0d ZMBLAHODHYEOOT0
O 303mMIAObOGHgMdI6 g3H™M3Yema 3MH06(30-
3900006.  ObOMMZ0YMHoE, LObgmIBowm
oL0abgdogdoL 3OO6MBIYOMMOS dLY3g oO-
BYI6YOIM 00 93t ™m3yem 6MMAYodg, HMIMmg-
003 760 0960L gO3MYnbgd Mmoo 93MH ™M 30330~
oL g3946900L LOBOGMOMT0. FOIJOLOEVBAY,
36M0dohob 3MabiEndo bLOOL, g3®m3zo3doMal
69360 LOLYEBBOBMYO0L LOFOOMMOLY ©O
JoOmymo LEFOIOOMOL HEOOOGFOYMO bm-
3900 MHOHMI JHYd0ob 3030boE 3o, ™y 9L
6Mm®3900 @OBYA69dYI00 LOFOOHM FMALOLY-
900d9. LOFOO M FMALObYMYOOL YBY39H™OOL
3606330300 ZMBLAHOHYEOIOO dOoO dFOL O
(33@0L. 307bgEOZ0@ 030LY, OO YOO HOZM-
300MMOM, MM 3Mb3xMabE0IMmMO MME030 06
d90d@m oo 9mad39L 3oM3393em Ho®HMYdJ0.

0) 3M0do¢o, OdMAgemLOE dgodmydd 3gm-
6L MO30L0 LOBMEMYgLO. LOBM3MYdOL OM-
LgOMBY, OMIGMOE T90308390L MOZ0LYB O
3M0B37M9b6(300L, 06 dGMOL YOOHOMMO WOJ(300.

27 Amilhat, M. 2019. Pour une nouvelle théorie générale
des contrats publics. Mémoire, 23.
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936MHM3YMIO MGZObMmYodd, HMIMId0E MO-
30030039mMo bomaobom o6 Fgb3g®M0ob
0©90L 000L FgLobgd, M3 Lbgd FMLOBGY-
090080 3900900 TFBMPOML 3MB3ZIMHI6(300,
39(330mM3gL MOZ3006mM0 3MBO300%. oo bbobL
306303MmmdOdn, ZMB3xMabEoymo  Mmyo-
30  bgodm®omy®dL  beoo ,bobgamdbogm
d90yo@B3960L  GYEIAM0BHHYOOL  FOBHB GBI
3M06(3030°°  93Mm™m3ymo  0bLHODY(30Y0,
BOMHIMO3b0mo FoOMMALOFYMId0L LOLO-
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IJO0-960m80 LOOVOGO™ 0bLAH®HIHbHO, M-
8903 308Mmyg69089¢cm0 096900 060gIIOI-
omyMmo, Yoo o 063mIdoyco BG@®OL
Fobomby3o@, M™E9moE 0doLMOE 9EHMO©
3867639y RL 30L0LO O bo®OLLOL LoI-
39090m 06ROV 93MHM3Ym0 M-
d0Loo 2017 Baob MJHmIOGOHOL Vbgo®Mnddo
0MB0I6o3L, M3 LobgMIBog™m JgLyo39d0
0M0oL 09M39Mm0 LObgmaBoym bgmoLyWENg-
00L MGaObmadoLOMZOL, GOomo ,8900H06Mmb6
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LOFOOMOMO VMOOMYOL, O™ ZMBIIMIBb(300
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dgmMg ©®0gd0 goobozLb 3mbiznMagb0o-
LOM3OL MWOOMOOL B0HOBL, 0Ly BM™MA 3oL 9d3-
7393 o6 0yYygbgdL. MmPIEY, W0 M®HYdO LO-
3ombo obomo Fgdmym3900L dOLAHOOHO0L
dgLObYY, OMIMIO0E POENBOMONd 3Mb3Y-
®96309m0o mmanadoLb 3080Mm. BOJHmIMOo-
300, 0JGBOMIOgMOo dM0OMgoym 30H690L
do®ob o0Mhggo ob 0gModJoolb Oagbo.
obommo bm®3Iohogmo Haduhgdo JodOL o
000mMdgb 03 MmMangzedy. 3Mb3xMabEoymo
36063039000 ©OE30L FgLobgd LOYOO®NO
LobgmadBoxym Tgbyoa3gdob Tgbobygd @o-
®99Ho30L 30M390m 3MHYodoYMOTo, bmemm
LobgmadBoxym TgLY03900L BWI6EOVIYOH Y-
0 3606303900 hoGHmymao ,Lobgmadboxm
d9Lyo3900L TJgLobgd® LOJOOM3gMML Jo-
bmbolL 99-2 dgbemdo. doJoLoOEOT, LMEO-
OMMYMH0 @O 93MMMMEnYHo 3mLOHG®YOg00
LOTPOMYOOL gd3odmg3L dbmemmE J93dDMY-
MO 3Mb3xMHabE0Imo MmMa039.
0BOMMANIMOE, 93 ™m303306H0L oM on-
0LOFYIMgOOL LOLOIOMMM®M VMOOMYOL, M3
LOBMFOOMIOINZ0 FOBIO MY MOOL O(330-
LOWDE O303T0MYOYIMO FMH03900 OTOO!-
madlL  B0oboom3aa™mogoL  mo30LYBOMO
0Myb30LOMZOL 9ah™m3o3d0M0OL BYbIJBFOM-
606m9o0L Jgbobgd bygmdgzHgmadol 36-9 3y-
bamob LO®YJ39mHI". MYIEY, LOLOIOGO MM
3060b0MoO3L LObgmMABoBRML MMbOLJ0H0500L
3OM3MOE0YMMOOL, MHOMO OBLODHMZO MU,
60330mMOE 0MBa3L my oMo B0bOOMBY-
3M0900 LOBMFOOMYOM030 FOBIOMGMMAOL
©o(330L 30dO6L. gb bLHOL, Medisanus LOJ39dY
3006Y39h0m9d0d0®  LOLOFOOMMM®ME Go-
H™3 yobhym bLEMM3039m0L FMO3GOMBOL 3096
B00mygbgdymo  LOBMBOOMYOG0Z30  FOBEO-
(330L dM®H030. LAOEOOMYG O 93MMMMZ0IYH
0mbLOBH?MY090D FgHOE LODMBOOMYIB030 FO-
603330 BOMHIMOabL 3MHYbE0YM Boboom-
993m0O0L 3MB3YMY6E0YMO mman3zoLbmzoL.

3) obomo 39dmym39060L BgLOdMydMM-
00. ™m0y, 9030bo3 30 MYy 3MB3IMIY6307-

37 De Grove-Valdeyron, N. 2018. Droit européen de la
santé. LGDJ.

38 Judgment of the court, 8 June 2017, in Case C-296/15,
Medisanus.
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6Hm bygmdgzmHgmadgdol bygdmdo LOFOIOM
0maLObyMadoL  gomzomoLBobgoddd  dgo-
demgdo LOTYOMIdd FMA339L 3MB3YIMHI6(30-
ob dmmbm3bgooL FgoLYOdIYJadaL. 3M0TOHOL
3M06(303MOb B0boomMIYamMovdn MmI oM
0mz3009m, LOGOOMO LOFOOM TM3LOLYGY-
00L gomzomoLB0BgOd BMbEIL 93cd ™3P
OMBYdY. 03OLMODE EOZOZ3TMYo0m BOMTMO-
dmoo mMo bohHmymg. 30M39MM0 FEIMIVGY-
™mOL M30m LOFOIO M FM3LObYMgOOL (3690030,
0360 0L 50a96L dEINbOLHGOF0Y-
a0 bgmdn3myemaogool LG Yool Mgzo-
d0L 3603369 m™m3060 BoBoemolL LOXWYIZ39L.
MJ0E3o, 00 (369000 Moo 993030eMY6HO
936MM3y0m OMbadg oM 0MOLY ML, 3060006
LOO0E0MM dMALObYMHYOOL JOO MY (36900
©O®WYdbgomoo  L3YEOWNIYH ToEaMIODY,
®OE 3o0maboMmgdd LOFIO™M YBREYOOIMbLO-
mgdolb gobbm®mEogmgododo. mIdEo, 93mm-
303306MH0L LOTOOMOMMOL JGYLOdOTMOO oM
0MHoL obgmo 8603369eMM3060, GMaMG®O-
@03 9L Jgodmade ghmo Jgbgzom HObEYL.
ROGJHMOMH030®, 93MO™M3O330600 OMOOMHYLL
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LOZYMOMO (36909000 39339Md0m, LOYLOGNO
LOgOO™ 0bhHEILOL dMBLObYGOJOOL (36900-
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0009. ®obozz0Mm39m00 gb (3690900 9yYOHOOM-
0006 ,LogoMHm dMALOLYGYOOL VIM(EO6YO0L
B006oO FOHMH0OMYem 3MBEIBRE0OL, do-
3®Mod gL (3690900 06 YJoOYMRBI6 3ME3OIDHI-
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0M0OMYOd 93MH™M303d0M0bL 693 Lobgemadbo-
Bm™m900L EOLIMYE0OL BOGOIMOAIOUL.
0060g0®, LOFOO™M bymMmIgzBPMao900L

39 Lombard, M. 2014. L>impact du droit de ’Union euro-
péenne sur le service public. En J.-B. Auby, J. Dutheil
de la Rochere, E. Chevalier (dir.), Traité de droit admi-
nistratif européen, Bruylant, coll. Administrative law/
Droit administratif, 2¢ éd. 1180.
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bgdmdo, BgImm bLYbYOIIMO 93OHM3YMO
(36909000 godmMYgbgdd HOBL Tgbodmadgemao
000LOM30L, M3 EOZ0EAN0bMM dbOMO LO-
BdM3Mgd0 3Mb3xcabEogmo mmanzoLbomanb.
303oLoOEOAY, gL LOBMZMagdo F0dmMygdd VY-
R}YA6ML JOOMIYMO0 OEINBOLAHGOE0YMO bym-
39363ma09000L LETOIOMHMYOM03 B9703L O
hoghommm JobLOdMZMIMmo Bobgdo, GMIY-
mMOE 30630HMO507MMN00 LOFOGM AMALOLYMY-
000. dLYMO ZOOBY39HOMYod LOTPYOMHAOL
9mM3a3(300o, bodo 30339LEd J3MM3YM -
69dg LOFOO® dMALObYMYOOL bymTg3Hmg-
09000L L39E0R030LM30L. 30000O0 LOFOIOM
bgmdg3Mamgdgdol LY MMadMogo Gg-
7080 dmog® aobbbgzozmadd 93thHm3o3d0MH0L
6936 LbgoOLbgy LObymMIBowmTn, bymdg-
36OIMYo0L JgLdIYMYO0L 3MbzMYdIMo 69-
L9dOL gobdH30(3900L TJgbobgd Fgmobbdgdo,
OOMEIYLOE LOFOOM byMTg3MHYMIdd FMOBO-
3L 3MALOLYMYOYOOL FOBLOBMZGIYM 3OHY-
3MM0aoL, HOBL BMPMOE FoLOMBY30. MYV,
LOGEOOMIYOHO O YZMMMMFNYOHO TMLOHGY-
09000 hoemrm3o LOFOOM bgmmTgzGmgog0o0L
39LObgd 30BMBAYOENMOOT0 0deMY3d 039EL
00939 L3O FMLOBGYdYOOL Ao m30L JgLod-
MYOMMBOBY, 306LOZYINMYd0m MY 0LOBO EO-
@BYdbgoYm0o 93OMIYM OMOIdY 330 0MOLY-
090 (36909009. go®EO 030LY, LYJhmOYMO
@0M9dhHo3900 LOTYOMYLOL azodmma3L go-
dmz30ygbmm dgbYo390o0L 3odoMH03907M0
6977080 byeMIg3HIem9dg00LOM30L, G MATY-
003 999090006 ,LEOEOOMYG FM3LOLYGGOHOL
06 Lb3o L3gEOWO3YE® TMALOLbYMYOYOLY, ©O
d0m0 9mgdoggooL LRIOMEOL odmMoEbo-
396 3maLObYMYd900L gobBgzoL JgLobgd dm-
30000 bgmg3HHmgdoL™. bgmdg3MYMYdY-
000 EOLOYOOE MY OHLOMOL Lm0 BgLgdo,
30306 0OHOxmgm0 YdmmobL bgmb 0doL, HMA ,Lo-
FOOHM AMALOLY®HO0L” B0HOBTO 06 dMZ0EHMO
bgmdg3Hgmagdol LEgO ™M 0bhg®gLEd Zoo-
0O OMMmL bgm3gzmhymadob FgLeymgooL
L39E0OMIYMO BaLYooL godmMYg69do.

40 936 mg03d000l 2014/24 ©obgdpogol dg-10 -
bemo.

©abd36a

3M0396M96309Mm0 Mmman3d 960bddM3MY-
3900 LOFOIOM TMBLOLYG®YOOL HBVOOGFOY
mmangoL. 03 (33momadgdlL Jgodmmgdo o6
3JObmEO 0MmOZ300M0 8603369MMdd  OE-
3060LEHGOGoMmO  LObYMIg3MYmgom  Lo-
F0OHOMmMOLMZOL,  HEOEOGEOIYMO MMMZ03O
6OMI 06O yoxagomoym H™Maoo mgmemool Lo-
@BYd39mo. 3Mb3YMI6E0YMO MM3030L Fo-
6300006900 ipso facto 06 0YygbgdL 9939390
0INBoLEHGOEOYMO bomdg3MHmad900L
BDMao@ MoMMOoL, dogmod bygmb PBYmMOL
90L EOLYLEHYOOL. VBGROE, FYHOE, 30O
MO300 DMBO®O MYM®00, LEMGgE LOFOIOM
dmaLOLbYG®YOS HOBL LOOZM, OMaMME do-
dmLOYgbgdgmo LOTOGOMMgdMH030 M97000L
IB9ddIc0 LO®WYIzgmo. dMaOO MYMGO00L
300mygbg00 LIYM JBROH™M O JRO® bO®FO-
JEE9od LOFIGOM M3ILOLYGGOOL BJOMIYMO
GHOmMOL goMadg.

00M030®, LOFOIO™M FMALOLYMHYdO OO Fo-
6030L dMMMIEY HM3930L DMFOOO MYM-
©00b 3odmygbgooLvl. oL SMOM odmM0Yyg69dd
OMOObMO0d0o 08 MYME®00L dobdoMHgooLO
@O ©OLOOYMYLOLOMZOL, BOaMOE Ym3om-
™300 MOFOIMOL HHMENL dob godmynbydodo,
OOM3MOE ,bgm3g3MIMIO0L  3OblymPIMmo
R}Y06J(3E00" . mPA3Y, LogoMm dmMALObYMYo0L gL
3960MHh6900 DM MHYME00T0 dGOL Jbm-
MO B6OBOMMOMH030. bgm3gzHyemadalb Lo-
FOMO™ 3mMmALOLYGHGOOLMOB 03Tl B M3930
®HYOO YOI MO, HMIJMOE 3Mb3MIbH M-
639M906(3079m MM3030LMOL 9OMOE, dMogd
99303mmoboL  ObEabL  VEINbOLHGOBFOYMO
bgm393MHgmgd900L DM MGMGMH0ODY.
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ABSTRACT

Public activity has undergone a transformation and the integrity of
administrative contract law can no longer be based on the traditional
notion of administrative contract.

The legal regime of the administrative contract was developed
to justify the application of norms different from private law. This
connection between the notion of an administrative contract and
its specific legal regime explains that questioning the traditional
notion of an administrative contract has implications for defining the
general theory of administrative contracts. The question arises as to
whether we can define the general theory of contracts concluded by
administrative bodies.

In the classical notion, the specific regime of administrative contracts
is based on the logic of public service. The current legal regime of
administrative contracts is based on various grounds. Public service,
as the main element of the general theory of administrative contracts,
today is competed by different logics that have different purposes: it
is contractual logic and competitive logic. The first seeks to make an
administrative contract similar to a civil contract. The second goes
further: he is not interested in the possible specifics of the legal regime
of administrative contracts.

Previously, the selection of a contractor on a competitive basis did
not meet the competitive logic, it was intended to spend public money
correctly. Today, competitive logic is integrated into the top of the
hierarchy of norms. This particular service logic retreats in the face of
competitive principles.
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00336 (momyodzomo
bodotoemol oo, gnoroobob o3. 6gegoremol

bobgemdboayn ¥60396bohgHolb db390m0 cngghortoo,
bodo®oemnob 993009000 308F060b 693600

bLA3306dM LOOY33d0: yoyemady, dmmbmzgbo, booyydzgmo

JobOMAJO0

603G m™mAdo  gobbomymod LOJOO®M3gMMmL  LOTMJomogm
LOSOMEGLM LOFOGOOM™mMOL oLgmo 8603369cmMmM3060 0bBLHODY-
Ho, OGOMaMOH0E00 LOSOMEILM MOBOIMBOBOMgMdY. 39O IMQE,
LOAMGOomOgm  LOFIOMOMBOOTMYO0T0 MOBOTMBOBOMgMONL
BoMHIMJAboL 3obmboLANgMo LOWYIaMado, MmamdoEos: 1)
LOGRMOL LOZOBO, 2) LOgOH O™ JBMIdd O 3) LoMhgmal Lo-
®}YJI39m0. dmbodbgmo Bobo3dodMmdgdol gobbomgzo-goobomo-
9900 0330mMadMOE 3030HB0YT MOBOIMBOBOMMgmO, HIMazM®(3
dmbOGMHgMOL dboMmaL, dbLY3g M3dLIYboL BboMaL TFMBOBoMYy
3060m0 (BboMmgmo) LOFVOHMOMBOMmIMYOSTn hodm3aL 3OH™-
0m9doL goo6y3gHoLOL ™ML MOZ30OL dEoMmYooL dobd-
60m. 0Mb036YMA0 FgEMmI0L V339003 30, mO30L 3bMHog, dg-
0dmgoo godmobzomb 06O FoddHm LOJIgdy oOBY3zghomygoolL
3Mb0o3Mmym 30030 gdodmpobolL, 0MOdgE, ®»OE oLY3g J3603-
369mMmm3069L00, MO0ggDHIM0 FoOBY3zghomgoolb domydoL dg-
LOJEMYOMMOO.
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LOJOOM3gMML  LOLOTOGOOM™M  3MHOIHo-
300, 0aMgm3g LOBMZOMZOIDgMOL g39Yby-
00L, 30 JM®OL 3MbHOBYOHIYH0 O LOgH O™
LOFOOOXMOL Fgmby LObgMAIBoGMgdaL Zo-
BMBIIOMMO0L goobomodgdobo o FgEo-
®9o0m0 339300 FIIBOP, BOIMOIZINO
LOJOOM3gMML  LOIMPOMOg™m  LO3OMEHLM
LOFOOOMOL  3OBMBIYPOMMOOTD MOBOIM-
B60Bomgmo0L 0bLAHODHYHMOL6 EO3O3T0MHGdOM
(33@0M90900L ObbMG®0gmMgd0L 0P Yd-
ammdob bLogombo.

ddba3da®0

LOFMJOMOJ™Mm  LOTOOMOMBOGHIMYdOT0
LOZOMEBEILM  MOBOIMBOBOMAMOd BMG®TO-
G0 MZ0LOBGOLOM OHOL dMBOBaMg dbo-
gm0 LOIGOZMMY 3OMEYLTN. 39O IME, LOTM-
Joamogm 3O m39LA0 BbmmMmME FMLOGHYEOL
06 dbmmm@ dM3oLYboL, 06 MmG0gzg dboMHaL
9OHOOOMIYMOE dMBOBOMamMOL MG Ob/o
390 3060. mY3EO Jo6O dM3b60dbMmm, ™MD
0mboBomgmo  (3OBLOZYIMMYo0m TMLOGOHY-
ol dboMmgdg) dohHmo dbmemmo L®30mmo
— BoGIMOEnbmbgo ™MOBOIMLOGHYIMYgOL
— 396 BoGMAMIMOL LO3OMEHLM MOBOIMbO-
BomamooL, 0LY39, OMaMOE 30MmO 6900,
BoGM3MOa96m0b906 MObo3M30LYbgadL.
000LMZ30L  VYEOMYIGMNS JOBMBOm FobLo-
BdM3®ymo LEJVOOMYOGMH030 LOWYJIZENYdO.
9. 0. MOBOIMBOBOomgMdom LOLOTOOHOI M-
LO30L B0TFOOMZO 06 MOBOIMBOBOM YOO
0m3oLYbggooL dbogE Yymxbd 9goayoMgdo
300mMbom gomzomoLB0bgdgem Bobodnmdyg-
oL. °0MB0IBYMO BobodoMmOgd0, OMaMO3
h396 60FGM3T0 360bO3m, P30M39mMaL ym-
30m0LY, dob30MHMOgoYMNd  FOHIHOMIYMH0
LOTMJomOgm LOTOGOMMOm. 9. 0. OHYIM0O-
my®0o LOFOOHOMOm dGOL gobLOdM3IGYIO
LOZOMEILM MOBOTMBOBOMYgo0L EOIZ3900L
LOWYIZMY00, bOM™ 3OHMEFILYOMIYM 0 LODO-
HOMO0) — 3OHMEILIYOMYGO-LOTOOMMGOH0Z0
39093900, GMaMOHOEOYd, 303MOMOE, LOS-
HMEILEO LOGFIO0L obOBOMYdd, LO3GM(3Y-
LOY JBYOO-BMZOTYIMOYO0, EOYLEMYdYLMO,
0y h3ggmgocmo30 3oobyzghommgdol mobo-

dmboBomygodg a3o3MEgmadal LPd0gdhIco
@O M0099hado domo, gobohog®god 89o-
©3M3 0bLAHOE00T0 O ©. 3.*

1. badmMBAL(
0J0648MBIBNNAMBOL
LOBII3IB0

MOBOIMBOBOmMgMdOL  3OBMBbom OEAY-
6oem LOWIYIZMadLL 0MZOMOLBOBYOL OGO To-
OOH™M LOJOOMZIMM®ML LOFIMJOMOJM LO3OHM-
39L®M 3mEadLo, 0GO3gE LOBMZOGZIDJMOL
93946900L  SOLOMYHYOO  YIOOZMaLMBOOL
LOSOMEBEILM  JOBMBIYIMMOO(E. TOZOMO-
MO, 3gcmaoboob LLZ-0L 59-9 Tybemolb mo-
60b3OE, ,H00Y603dy 30®OL Fgydamoo om-
0oL LO®AYEmo 06 3oLIYbo VML LO®HYNBY,
O®3MOE LOSOMEILM MOEOIMbOBOMHD, My
©o30L LogboL 3080GHm 0bL0bo FJ86006 LOJO-
OOMHom03 geEm0obmooL 06 domn JRag-
0900 @O ImMZOMIMAYon JRHI6Hoo HEOLO
@O 000839 BROIH0IO @O 0JO00Jm Logyo-
390mb " boemm 99-60 dgbmoOb dodmI®o-
606y, MOBOAMBOBomMgmdd ©oLIZ9d0d 0d
d90mbga30803, GMEILOE 0300 LO3V6L
3903960 9E®33060m3060 dMmmbm36900 0b
30C0EIJOINI0J00 @O OMIMYonE 9BII69g00
003000 0OLOM YOMZ300MZ06 QOIHMIGD03
@0 LOVAVBNAYOG03 LORYO3MYOL* .2

MObOAMbOBoMaoMdOL  LOWYHJ3MYOL O
306MHMO90L goOBLOBMZMOZL V3LAHE®OOL LLI-0L
11-16-9 dgbemgda — ,0MmHgm0 900N IO OM-
060b ®08960389 dmLOGHYHE Vb HVB®HbO-
89 03007600 60600MIY3, MF dmLOGAYANY-
900 ©0 8m3007b9900 J96006 LOFOOONYOD0Z

k

l)(l)od)oorao NG 6063050@03 3&)(*)33[)30@3&)-[&030-
é)mg:);]bémg 6363@0&)36()[) o dobs ?]3(9363&), bHo-
dgog 3oengg 3obbogmgal bozombo dedohbos.

1 63&)80600[& boamdogyodm 503(’0(*)33[)(*) 5mggﬂdl)o,

dybemo 59. <https:/www.gesetze-im-internet.de/zpo/59.
html> [dm@® hgomds: 20 beogdogdo, 2021].

2 68&)80600[} boa(")d()g:)od(*) I)OS&)(")B“][}(") d(")(?ad-

Lo, dypbemo 60. <https:/www.gesetze-im-internet.
de/zpo/60.html> [dmrmm hgomds: 20 bmgddgda,
2021].

ob. 0g3égmgg: Thomas, H. und Putzo, H., (1997).
Zivilprozessordnung. 20 Auflage. Munchen: Verlag
C.H.Beck, g3. 128-138.
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9JO006MA0L 06 AM30LIYbgmO JRemHgdse ©b
AMm30mmHYMo0 300MI06OGYMOL gbhmo ©O
03039 ROIHMIG030 @O LOBOOOHMHIBH030
bogygdzmgdoob*?

MObOAMbOBoMmagmMdaL  LOWYJ3MYOL O
306OMO90L  OEIoL  LOW®OBagMOL  LOIM-
Jomogm LO3OMEaLM 3MmEadLoL 323-324-9
0gbmgdo.*

003-00  LOTOOHOIOMBOGOTMYOOL WGP
my®o Bgbadob 20-5 dbemoL FobOOGOLOVOD
300m30boMmy, IMLOGHgMYgdo  TgodMydd
309OmM00bEb9b, My TJYIMmOOom @OOOLHY-
6OmMb, HMI EO30L LOROBO FbOGHgMO LOGO MM
JBMIYO900 ©O/O6 LOYOM™M TMZOENIMOIO00,
AmLOOAYMYMO 6 FM3OLYbYMO JBRENYOOIM-
LOMY0Yd0 §IYOMYOO gOMLYL O 03039 LOTO-
GHOMYOMH03 06 BOJHMOMH03 dOMHHIMYdY0L; LO-
OHhemoL JoboOMLO 9RO HJOMIZOOHMZO60
06(hgMgLYdOLY MY Z0MEYOYMYO9d0LEB.5

MObOIMBOBomgmdol J90ag LOWYJ3-
madL 0m30emoLBNBYOL LOJOOM3gMML LoO-
3mgomogdm LO3OME9LE 3MmEagLoLb 86-9 Y-
bmmob 3omzgmo 3969dh0:°

»0) bO®LYEN0L LOZOEL BOGHIMO396L LOY-
OO®m JRMHo0;

0) bobo®hgaP M IMNbMZ36900 300MENEO-
MgmoL 9BHm0 @O 08039 LORIOZNHINV6;

38) LobLoBhgL ™ FMMbMZ6900 9B N3ZZ0H M-

3 ogbp®ool bodmgdomogdem bLoddmpgbeo yowogd-
Lo, dybemo 11-16. <https://www.ris.bka.gv.at/

GeltendeFassung.wxe?Abfrage=Bundesnormen&Ges
etzesnummer=10001699> [dmene hgomds: 20 bog-

ddgébo, 2021].

4 bogghobggmoblbodmjomogdmbedbmigbem gmwgd-
Lo, dybemo 323-324. <https://www.legifrance.gouv.
fr/codes/section 1¢/LEGITEXT000006070716/LEG
ISCTA000006117229/#LEGISCTA000006117229>
[dmmm haomdo: 20 begddgdo, 2021].
0g3hgmgg ob. Noure Code de Procedure Civile. 1997.
Dalloz: g3. 190.

5 0d3d-0ls l)oa(*)dogj)odm 36m33b0l§ }gogbe-
b Hgbgdo,  dybemo  20.  <https://www.

federalrulesofcivilprocedure.org/frep/title-iv-parties/
rule-20-permissive-joinder-of-parties/> [
Paomdo: 20 beogddgdo, 2021].
ob. 036 gmgg, Federal rules of civil procedure. 1994.
West Publishing co, g3. 88-89.

6 bododhomggmmb Lodmdomodm Lodbompgbe go-
©gdbo, Iybeno 86. <https://www.matsne.gov.ge/ka/

document/view/29962?publication=149> [dom
Paomdo: 20 beogddgdo, 2021].

30600, dozybgmogo@ 03000, HOMBZ30HOMZ0600
07 0G0 omn LORYO39M0 @O LO3Vbn.*

0Mmbodbgemo 3gbmo ™mMObOImMboBommym-
00LOMZOL  LOT PAMOZ®LL  BoBO3OOMOOL
9xydbgodo:

1. LOGRYMOL LOZOBO;

2. LOYOOM JBIMYdY;

3. LOG”YMOL LOXYJIZgmo.

®ObOMLOGHGIMMO LOGHGIOL 06 MOBO-
9m30LYbgMO EBT3900L LogoMboL gooOByY39-
HoLOL ™AL MOZ30OL OEOEYo0L 30d-
Bom OYEOMYOMOE® 308330RB0O MOMMIIYEO
6060306 MO 30mM-30MM39 dobzoboemm.

1.1. bothgmmab bogobo

LOGHgMOL LOZOBDY ToymomgdL  LOJo-
6Om39mmb bL3-0L 178-9 dybmo. O IME
00039 dgbmob 30M39emo 6oBoemobL ,3)* 396-
Jdhob mobobdo LOMHhgeMTo ToMOMYdYMO
13600 oymbL — ©O30L LOgobo, ®OE MOZ30L
ab®og, oMoL IMLOGHYMOL LOLOGhgMM
Smmbmzbo, IBG™ HILHO® MY 30HY300m dobo
30HM00mMY®-LOTOOMMHOMH030 dmmbm-
360, ®M®MIgmoE Yoo gdobobommb LOLOJO-
GOMMI @O MGMIMOL 3030OHMOE 306 J6EO
300mohobmL  goobyzghomads. dohHgcoo-
MIPOH-LOFOOHMYdGH030 FMMbMazbd 30 0LY-
M0 3OMbMzbod, HMIAgMOE d0HIH0OMIYM0
LOTOOMMOm AMBHLG0ZYOPMO JODOIOHMM-
00006 BoMIM033900.7 LO®AgEMOL LOZOBDYO
LOPYOOMO Vahgm3g 182-9 Jgbemolb 3039
B6oBomdo — ,dmbOG®AYNyL F93dm0o 9o Lo-
Mhgemdn 3009Hm006ML 08 LOLOFOBH DN
806L500 HOB®Y603Hy dMMbMZz60 YOO ©O
030839 8m300Lbob 800G, 080L306 VIM-

7 oenyedgomo, m., (2005). bodmdomadm boddm-
39bm bLadobmomo. mdooabo: ,z0b0o0®, 35.273
bogn@omegoms, Gmd ogbhogool 7dowmgbo
boddmb dogd odpgo3go7mo 0gdbo 2016 Hemoals 14
dobd ol #1/107 gowohygghomgdom Ladmdoemo-
dm bodaagb%{] boé)ﬂag:?nl) gmé)aols l)(i)ogggo&)d)o.
boog 306306 J0m0m®mqd7mas ,,og0l bogo-
bo“. 0dogg qm®dsdo spbodbyemo dg-11 dgbodg-
bol mobobdo: ,,og0l Lagsbo ool bobobdhgemm
dombmgbol bododomgddogo sdlbo (dog. doobols
0bodmon©gds, 30bmbm bymdgdmoal spzg3gme,
bgmdg367mgoal dmdmo).
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30@IOMO@, YOV @O 08039 LORHIZMHOL
90906900 9b BMMHb™36900, MOH — 0EO 8

39330dmm00  ©o30L3360m, HMI LOMHY-
ool LOZOBL BOGMIMOEAIOL TMLOGHYEOL
mmbmzbolb LOFOOHOMYdGH030 FoboOMLO —
LOBOOOMIOB030 OOLO. dgodMIObOMY 0gdo-
©Ob, my O LoboL LOGHYMOO dMIGYMO,
LbgoEOLbgdY dLYZg LOLOGhgM™ TMmMbM3-
60L F0boOMLOE. 3039Mm369000 LOGAYMYODY
9L 890dm oo 0gymL: BOZMOL EOOMYDBHdY, 3o-
m0ob 3oobo, H0060L V6OBHWOYMHYOO OV ©. 3.°

30MOEogdbomo LOGRgmmOL Logobo — gL
0oL dMboBomg oM mo JMmGMHOL ghmo Lo-
bob LOBOOMHMYdGH030 JOMOYOHOMdOL Lb3o
LOLOL LOTOIOOIMYOG03 JOHMNJOHIMOOD® FO-
OHEOgdabobl dmmbmzbo (30g0mMomoE, LOY-
HO®M/LOBOOOHM LOZYMNMIO0EOL6 Bomalb go-
0mYymad). 993L 06 P6O 0639309L 0L, ™3
30MH0gd3bom LOGMHgMadToE LOYMOOE O-
LOTZ9000 M0 Vb6 dghHo oMol dMBOBomgm-
00, M7 OLYMO FOOOOJIBOm EVOBHYMYOYMNO
0089603y 30Mo.

LOLOGAGMM FMDHLM360L JobOOHLOL, FM-
mbmgbolb LOFOGOMgOMH030 OOLOL Toby-
30 0M®LAdMOL dMOOMmgdomo LOGHYMYOO.
008. LOJOOM39IEMML LOIMGOMOJM LOZOHM-
39LM 3MmEYgLoLb 180-9 dYomoL MObOLIVE,
L000Pgamo  3900amgdo  o@odGHOL  Jemy-
00b oy 0LOVFYOHMMHYODNZ0 HOM0HOHNIMI0D
0OLYOMOO-0DOOLYOMINL O3960L, OM3T-
89609000 60830 MI0L O MOO®HOOL Vb M-
39096000 LoyoooL O@3960L F9LVbyo, ™Y
dmbLO®AYmL vg3L 030L 0JGOOJYMO 0b6¢g-
900, H®AE OLYM0 OMOOBHYIO LOLOFOE PV ML
3000693900 9600 3mbogLb“."? 9. 0. d®OOMY-
0000 LOGRYIOL LOZOBO, dMMbM3boL LOJO-
HOMad®030 30b6ooMHLO Jgodmgdd 0ymL M-

8 bodJodmggmml bodmdomaedm boddmpgbm go-

©9dbo, 376dho 1, Igbeno 182. <https://www.matsne.
gov.ge/ka/document/view/29962?publication=149>
[dmmo hzomdo: 20 bmgddgha, 2021].

9 dn6éwodyg, 9., (2006). bodmdomodm Loddgme go-
bbogmge 30d gm0 0blebioal LobodoGmemdo.
mdaeobo: dgdowoaobo, 33.431. ob. 536 gmgg co-
mmedgomao, o., eobob. bodbhmda. g3.273.

10 bodJodmggmml bodmdomadm boddmpgbm go-

©9Jbo, dybemo 180. <https:/www.matsne.gov.ge/

ka/document/view/29962?publication=149> [dcm¢oem
Pgomdo: 20 bemgddgho 2021].

LOGO”gMg BbOGOL JBRIYOOL (TOFOMNOMO,
LOZYNGYO0L JJWIGOOL VMOOMYdO Md0TYg bo-
3m09), ®00dg Lobab LOJFOGO MMM 030 YO MO-
9OHOMO0L  OOLYOIMBO-OOHOOLYOMOOL OB/
OM3y396MHoL 60330MMOOL ™7y LOYOMOOL
©OaY60 LOLOIOGOM® BaLoo.

390dmgod M7y 0O dMooMgdomno LOMHY-
ool o0mdgmol dgombggzodo oEaomo 3gm-
6oL MOBOTMBOBOMGMOOL? Fombzodg ©o-
©900m0 30LYLO YOO FOZ(EIM. TFOFOMIOMVOQ,
039603y 306H0 0mbm3L BogmMdg LOZHHOY-
00L LOYGHO™M JBMIGOOL OMOOMYOIOL O VMO
0039m30900L, ®od@Eabndg 3doMo ombmaL
0bgmO bgmTg3MHImMmgdaL OMOOMYOOL b6 3oL
00MOMMOOL, MMIgmdoi 0LObo dmboboang-
™mOEB9b, HMIMM (3 bgmmdg3Hgmgdol 3boMg-
900 0 0. 3. MO MJBO Yo O dOMbOIbBYM 306 5oL
399d@m 000 §OHOMOMOZ00 OMIMOL LodHgEmo
@0 dLYMO LOGHYMO LOLOTOGOMMMT JY6EO
00000ML EO gobobomMmL, MY dOOLYOMOL Zo-
bmMbom OEag6b0mo ob Lowydamyoo, GMM3I-
mgoob LOGoOMO MWOBOAMBOBOMgMO d0gM
LOGHYMOL dMIZGOLM3Z0L.

99000 0MB0TOIMOEOL ZodmMINboMy,
390dmMagdd 30303900mm ©oL3360 — LO3GM-
39LM MOBOAMBOBOMAMBOL FgodmMydd dOE0-
mo 3dmbalL LOLOIG I ™mTn bgdobdogho
LObOL LOGRgMadOL dMJZMOL Fgombgnz0do,
096900 gL 3037M36900M0, FOOOJIBOMO MY
0M0OMHYo0m0 LOGHYIMYOO.

1.2. mamt 3bo
a3930amm ,boghoim
Jxn3maoob” doboombo?

LOYOMM JBPMIO — gLOO JJWMIdY, BM™-
9903 309mom9goL 030L MOMBODY, GMI 0380
006039 30ML 933030600 9EHOIMIMOZOE.
0300 b0z 0L Jgodemgdd BOMIMOIZoL M-
3MM3 3ObmMbAL, 0LY39 3oM0ag00L LoXYdzgm-
99 (LOdMJOMoOgm 3mEgdLoLb™ 173-g9 dyb.).

LOGOO™M LOZYODYdY, OMFIMOE 30MO0-

11 bododbmggmmlb Lododomodm  gmwogdbo, 3dy-
bemo 173, <https://www.matsne.gov.ge/document/

view/31702?publication=113> [dme Hgomds: 20
bmgddgha, 2021].
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mM0o, 890dmMadd O0MHLYOMOEIL Mm®o Loboom:
Bomo0o O LOBOOO® LOZINMYOO. LOBOOG ™
JBY0900 dMBaLE03] Y00 LOTMPOMOJM
3™adLoL 953-968 FybeMgo0m. VMBOTLBYMO
bm®3go0m IMBHLE03g0IMO  LOTOOHITNYO-
030 3O®09OHOM®MO900L dMLYdMOOLOL, Tg-
0dmgod BoMHIM0330L  LOLOIOOMMLOE3T0
30306 ™M30L OIYFOM GO MOL. 308. JOHM-9OH MO
®O6039LOIYNMOL (06 bbgd 30MHabL) doge Lbgo
MO60IgLOZYME®YgdOL  LOBOOOM™M  IBMYdOL
©OM™M3930L 890mb393030, O0MBOTLIYIM mo-
6099LO3YN®YYOL BOMTMYTZz9d0m TMMbM3-
60L J3emgdo.

000900 3oMbz0: HMIM® JO6EO FOEO-
ByaL Logombo, GEMEILOE — ©) MOBOLOZYM-
©900LOL, 30OHMO LOYOO™M JBRIGOOL, OB 0)
®MOboLOIYNGYOOLOL, ghrmo 30HOL JRBRMGOOL
— 0MHM393L ®OIY603g 30M0? 9. 0. LOJIY
33043L: gm0 — LOGO O™ JBRIHOOL COOM3Y-
30LMO6 ghmo 06 MOIY603g 30MH0L 09,
99mMmg — 96Om0o 30MH0L JBMagdoL bygemymeo-
LML HIHB03] 30H0L F0gH. HMamMO 3 3bg-
©O3m, MM03g Jgdmbgzgzodo dEanmo og3L
LOYO MM 3O0MMOYOYINYO0L OOLYdMOOL. 9d3L
06 06393L 0L, H™MI JBRIHO0L POOM3Z930 39-
0dm9od gobEagl LOYOO™M FOMEYdYMHdOL
(LOYEO™ 30LYbALAZYOTMMOOL) BOGHIMTMOOL
LOXYIZgM0. gL JOMOOL FOMFO® 3CMOBEYOO
LEOMOEOOYIMO Z0MEOYOPMJOgO0L OOLYOM-
00LOL (b3-0bL 463-476 3yL.).

LOGOOI™M JBMIOOL EOOHMBZH30, MO MJIO
3600  BOMIMIMOL MOBOIMBOBOMgMALL,
306390 H0gdo dmLOMHYMg FbOMYL, 067 Mmo-
B603MLOMHYMHYOL. MPYB(FO 3OBMBT0 O dMOL
0Mbodbgemo LOYO O™ ZOMEOYOPYMIGOOL OM-
LYOMOOL MOMBOBY, HMIgMoE MOZ30L dbMog
33amoLbbIMOL LOgGO O™ 30LYLOLBZYOMMOOL,
9. 0. OOEILOE COOM3IIMO JBRJOoLMZ0L
30LYbo Y6EO VaML GHV3EYLNTg 30, MOBO-
3m30LYbynd3o.

0080m0m0 LoLOJOGMMM™M 3GOJH0Z0O:

dmLOGhgmg 3. 3-3 OMIGO LoGOHgMo M-
30LYbgadoL M. 3-0L, M. 3-0L O 0. 3-0L, VLY3H
9. §-L (MOBOBM3OLYbYgd0L) BOBVOWIAW®IA;

0300  LOROBL BOGMIMOAIODO MOBO-
dm3oLybggddg GoaoLHGOMYOYMmO JIOO30

Jgmbgoalb  1/2-0L FMLOGARGIMOL  MOBO3YLO-
330069 (36M00.

B1300L GHOOMBHM3Id LOLOFOGO MMM
30000M 0MB03byMmo LOGHgIMO BOGOIMYdST0
@O gobobomo. goobyzghommgodd 393ama-
30 gooLbohoz®agL MOBOIM3OLYbYgdTo. LOV3Y-
MOE0M LORNZOMNO OO OZTOYMBOMMEOO. LOO-
39MOE0M LOLOFIOMMML FOOBYZxHOMIdO
®MObodmM30LYbYgddd  goobohogzmagL  LOZOLO-
30M B9Lom. LOZOLOBOM LOLOTOGMMMMAT FOo-
3900 JmoaLob LOV3gMOEFOMm LOLOTOGO MMMV
3006Y39H0m90d @O MOBOIM3OLPbgMO LO-

OHHhMO OO3TOYMTBOY. 2

0030mM0m0 LOLOIIGH MMM 3MOYH0I0OD:

dmbodhgmyg J3L  ,0-1%30 dMI®O Lo-
®dhgemo 3L ,3-9% d3L ,em-0“ o J3L ,L-93°
60600MAI3.

Omam®E 3bgoozm, 08 Jgdmbzgnzodoi
LOGHgMO dMIOIMNO g mo TMLOGHIEOL
3096 6039603y dM3oLYLOL BoBOOMBWIB.

0300 LOROBL BOGMAMOEoEO FM3OLY-
bgmMO P3o06MmMbM IBRMMIGMMO0EOL IMIMH O30
603m9d0L godmmbmao. ™

dmLOGMhgMY3 BWOJHMOIG03 LOWYIIMOE
30900m0 3M30LYLYYOMOD OO, LOFO-
6Om GHgabh®oL 9ghm3bym LoOOgabhmdn G-
30LHGOGYOYIO LOOFOO™M byMIn3BrPMYdY-
00. 03M9m39, 990amado bOGYMO JMmGHOL
3OxM®3YOY0 300MgdO-HO0OMYd0L OghHgdo.

B90mm 9MmYzobom ™m®03g LOIOOMOM-
BOMHIMY0030, MOBOIMBOBOMYgdO® 3393(M0-
690006 dM30LYLY900, OMIGMMOB 9O MO M-
LOGHYMOL B0FOO M VGOMOOBYOm LOY ™
30M@OAdYIMYd0. MO mJdo PoO, dLYM039
LOYO MM FOMOYOYMYOO FJOIMYOO OYOMNO-
690@aL dM30LYLYYOL BHVIYH603g FMLOMOHY-
oL 3030OMO.

12 bododomggmmlb 139bagbo Lobsdodmmeml 2015

Pemol 30 00bgdhol gowohyggpomgds, Logddg
Nools-745-707-2013. <http://prg.supremecourt.ge/
DetailViewCivil.aspx> [dme fzoemds: 26 bmgd-
3960, 2021].

13 bododmggmmlb 189bsgbo Lobododmmmlb 2016

Peoob 16 ©9393060b gowofygonogde, bogddy
Neols-734-702-2016. <http://prg.supremecourt.ge/

DetailViewCivil.aspx> [dmmo fzoemds: 26 bmgd-
3960, 2021].
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300mboL hoboBgMmo ,LoGhgmol LOgObL
BOMIMOEI6L LOGO MM JBMYdO*, 30dV60T-
690900, J306H39mmaL ymamobo, dmLOMHY-
mgmO LOYGOOM JBRMIOODdY O OGO FM3OLY-
bgmo LOGOOIM™ FOMOHdYINY09009. g0
300mA0bodyg, 00H06IgBEMbomo® d0a30oh-
600, LOJOO®MIGMML LOTMFomOgm LO3GM-
39Lbm 3mEagdLbob 86-g9 dybmob o 336gH3o
393009L 33eM0MYod O HOdMYommndaL 3g-
0930 Lobom:

,0) bO®HYaN0L LO3VbL BoHIMO396L dm-
LO®ARYNYDO LOYEIM JRENYOO 06 FM3VLHbY-

M0 LOGEOOM 30MYOINHO. “

1.3. gfhmo o 0g039
boxyydzmgdo

MObO3MboBogmgmdol TJgmbyg LoOyydag-
00 — ,,000GAgeNM FMNHbMZ6960 300MION-
60®gMoL 9B m0 O 03039 LOGHOI3eM9doEOE".™*

oLbgm Jgdmbz93030 MOBOIMBOBOEYgdO
06 BOMIMOan0b96 LOYGGHM™M JBRMadoL Liydo-
990H9oL. obobo dbmmmE 0doh™m3d OO MO-
396 LOLOBOGHOIMML  gOHOHMOMOZ0@, G™MJ
00m0 AmmMbM36900 93Y4oMHgdd 9gOHMLY O 000-
30 LOBYIZMYOL.

MO BOGMIMOE3IoL LO®HAgEMOL  LOXYJ-
39mL? LOGRYMOL LOWYJI3gMo gL OMHOL 3oM-
39@0 — oL 0GH0EOYMO BOIJHYo0, 3OMHgdmy-
0900, HMIMYd0E dLOOYMYOh LOLOGHYMM
0mmbmabol, 30g. bgmdn3eymadol OEdY,
30M@adYmMad0L 39694390 @O LL3. VOLMOB
9OHMOE, 3odma3nbodmg 0doob, ™I oydo-
OIMO BOJHL YMZIM®MZOL PY30330OHJOO
LOFOOOMGO?N030 BMGTS, MMIJMOE Mo-
300 3bMo3 3obLOBM3MOZL ZoM3399mm Lo-
00OHOMgdMo3 J9oaL, ,Lodhgmmol Lomyo-
30m9030“ 0LY39 YoO dobznbommm TgmMY
— LOBOBOHMadM030 LOWYIZEMYO0. 06y 0L
bm®3g00, HMIMYSDg @OYOHOOMOIOMOE M-
LOGHYMY 0YOOEOYMOE dLOOYMYLL MOZ30L
dmmbmaboL.g. 0. ,LodRgmOL Loxwydazmgddo®

14 bodJodmggmml bodmdomadm boddmpgbm go-

©9dbo, dngbeno 86. <https:/www.matsne.gov.ge/ka/

document/view/29962?publication=149> [bomem
Paomdo: 20 bemgddgda, 2021].

160 3033cm0oLbIM®M GMaMOHE BOJHMIGO-
30, 0L939 LOTOOMEYOMH030 LOWYJIZMgdO.

390dmgoo My 9GO LEOLOG®hgM™®m FMMHLM-
36900 (BmMbM360) 9xr3YdbgdMmEOaL 9HMLY O
00039 06 @ogdh™mocm03 06 LOJOOHHMHIG0Z LO-
BYJI39mL bbgoOLbgd 30MoL (306gdal) do-
006OH™M? 983L 0 Yo 063939L 0L oMyamy-
00, OHMI MOZ30LYBMOE Jgodmgdd MO0
306H0L dMmMbM3z60 9WIYIBHOMDIL 9OMLY O
00039 BOJHMOMH03 @O LOFOOMMGOM03 LO-
®}ydamgoLb ghHhmo dm3oLYboL dodohHo b
0LYO BOIHMOG03 O LOTOOMIYOMH03 FOOY-
dmyogoL, HMIGEMMO BOHIMIMOO ©O30330-
907Mm00 36039 dm3oLYboL Jagadom
(990mmd0g™mo0m). 9. 0. OYEOMYOJM0d 9O MO
@O 03039 LOWYIZMYO0L VOLYOIMBY, bmemm
dmmbmabgdo dgodmadd 06 0ymL 0YbHhY-
0. Oy IBO® ©O3003LHYOm, FMLOGHIEOL
(00003mMLOGRIIMYMO) FMMNbM36900LEOL Fo-
B6LL3O3900m, OHMIMIO0(3 FJ0IMYdO OO 0YML
0IbhIM0, MOBOTM3OLYbgMO ZOMOHdIYINY-
0900L BOGAMATMO0  FOHYH0OMmIYOH0  LOJO-
HOMOm 3OM30MoLB0bYdIMO BOJHMOIH030
@0 LOFOOOIMGOM030 LOWYIZMHd0 OO O
0303990. MYPYOEO J6O 0M36036Mmm, HMAI LL3O-
©obbgo 3mmbmzgbgdn, HMIMId0E §oyoMgdo-
06 gOH™M0 O 08039 LOWYIZMYOL, 0EYODHIMH0
0y 0G0 ghHma3z0Mm™m3060 LOIOOHOMGOM030
30600MLOL 3O0b(E 09690006.

0030mM0m0 LOLOIVG MM 3MOYH030Ob:

AmLOGMNYMYYd3Y 0.83-00 O 3.3-0 OMIGOIL
LOGORgMO LL ,L.O-0L* B0bVOWIAMIA.

©@O30L LOgObo — 0MHIOBJOOL dOMOMOE
(36mo0, LOALOLY®To dMEaY0bY, 0dyMdOmO
30603076M0L 06ODMOYGYOO.

Mm6039 ©OLOGFYOIYMO BPYIJOMOO FM3OLY-
bob ool 9geHM-9OH®M EY30GOHO3Y6HT0
LL3OEOLDLZO MOBOBYOMOODY.

30bbm®(309MMyoYmO MHamOaobodo30-
oL BOMamyodo IJm3oLybgL dmLOGOHgENg-
900LmM30L, GMaMOE EOOAJO0EYO0m JoO-
BLOBMIGYMmO ©03039090M0 LOTDHOH™
00603YOMO0OL 30MO30LYBMYOYNO
306Hg00LM30L, o6 TymoO30d9d00 Lobyw-
3936OMmadm G@MbOOm FoM3omoLBNBYOYT
MObO3YOMOYOdy 0603300, 30J0b, M-
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LOE Lbgy omMbmzbomo 306Hyo0L J0doH!
9m30LYbagL VMBOTBYMO 0OHMBY OO EOYO-
39300. 3MLOGOhgMYg0dd dLY3g dMbOTObIL,
6HMI 06HJO690900L IMABOYO0LO OO FOIM-
3900Lm30L EOEIMO o6 O0MoL LOJobOm3g-
mmb IOHMAL 3MmEadLom FOMZOMMOLBNBY-
0yMmO dMMbMm3b6900, 30600006 d0OHJO6H0900
300mM(393mM0d AMLOGRGIMGMO MOBbAMdOL
30Mgdg. dmLOGHYMYgd0 Fogmomygdnb, HMI
0LO60 OMOZ0LYBMEBIL O3ZOZ9dIYMO MO-
603@Y0M090000 LOJOOM3gEMmL G ™AL
3™adLoL 37-9 dgbmolb 3omgzgmo 3PbJbHoL
»0“ §39316dhHoL o 38-9 dgbamol Jgmey 396~
JooL bogydzgmdy. ™

0080m0m0 LoLOJOGMMM™M 3GOJH0Z0O:

dmbO®hgmg 8. ©.-30 MIGO LOGOHGIMO Lo-
LOFOOHOMMI0N O FIMOMbM3O 6. O . 3.-900L
3. 3--0L JOodL 390330MIIOOD OMOOMYLO.

89003 m™m330 3mLOMHMH3 HOOMBIYIMO LO-
LOTOOMMML FOOBY39H0NYdO ooLOHZMO
LOO3gMOEOM  LOLOFOOMMMTn. MOOEOLOL
LOO3gMOEOM LOLOFOGIEMML LOIMJOMOIM
LOJBgmMO 3OMOMHOL FOEOBY39HOMgo0m Lo-
039mMoOE0M LORNZOMO OZTOYMWOMEO, FO-
LOHOZMYOPMO FOOBY39gHOTYo0L YH33Tmom
300907 0gb6o dbomo goobysghomyoo, 8.
6.-0L LOGRYMOL EOZTOYMBOMEY, 6. 3.-LO
@O 8. 3.-L hodmgbmzom Zobmbom 893330-
@OHYMO0L JBMYdO.

®00MOLOL LOO3GMOF0M LOLOIOOITMM™ML
30006Y39hHom9od  890amado  LOZOLOEOM
LOLOTIO MM MA FoOOYJdd O MOBOIM3OLYLY-
0 LOGNYMO EOOIBOYMBOMY.'®

300BY39HomadoOb 033000  HObL,
M 0O FMLOGRIIM MO, OGOTYO YO MO M-
LOGHYEMOL FMMHbMZ6O JIBYIBYOO MOBOTM3O-
LIYLgMO BTG gOMLO O 03039 BWOIJHMO-
603 ©O LOAOGOOMMYOM03 LOWYJIZEYoL. g.

15 bododmggmmb 189bsqgbo Lobododmmml 2021
h. 5 dobpol gowohysghoemgds, bogddg Neol-952-
2020  <http://prg.supremecourt.ge/Detail ViewCivil.
aspx> [dommm Pgomde: 26 bemgddgho, 2021].

16 bododomggmmlb 189bsgbo Lobododmmml 2016
Pemolb 9 dodhpol gowohyzghomgds, boddg Neob-
1048-988-2015 <http://prg.supremecourt.ge/

DetailViewCivil.aspx> [dme fzoemds: 26 bmgd-
3960, 2021].

0. LOgog a330d3L dmM3oLYbg BboMYdy Fymy3
60096039 30OHMO6, HMIJMMO 3OMOYOY-
mMd9d0 93YoMado 9hHmMO O 03039 BWOIJHMO-
603 ©0 LOFOOMIMHOMH03 LOWYIZMYdL. BMG-
30L 30600GOLOEOL 3OBMINbOGY, FbMMME
dmombmzgbado g6 9yYJIbgomEBbab gHMLY
©0 08039 LOWYIZMIOL O OGO FM3OLYLYMO
39LOdMM 30MEOYOYINH09d0.

0J90b godmanbodyg, bogoOHm® dogzo-
hBoo @B3momadol Jghobo LOJOGOM3gEML
LOTMFomogm LO3OHMEBaLM 3MmYgLoL 86-9
dybomabL 0" 31bdhdo @O 030 HOIMYOMNOEIL
39000930 HgOOJ3E00m:

»0)  LOLO®Hg™  BMMHbM36900 ©V/V6
08960079 m300LJbaL FMZ0emH™IHd0 3OFM-
0060MHYMI96 900 O 03039 BOIH™IO0Z0
©0/06 LOBVBHMEMYIEBNZ30 LOXIOIZ3MHONV.*

2. babamAJICM 3aMO)b(M36360L
JdM0)330M(M36J60

MObodMboBomamdolb 39LO3g LOXWYJI39-
moo: ,38) o LoLOGHgaP® FMMHbMZ6960 H&-
M3300Mm30600, 00Jbyog0®@ 080LY, HBHOM-
8800™M30600 my oMY Jomo LOBRIYO39a00
@0 bogobn“'"

0Mb0dbyem Fgombza30303, LOYIMOOMY-
0mMO 0L, HM3 Jg0dm oo LOLOGOHGIN® FMDHLM-
3600 3gmbg LYO0gIHaOL 06 10303T0MYOHM
9OH®MBOBYMmMOb Hondg Lobob Loghom y@Eg-
0900. 9. 0. LOYOOB0O FMMbMZBOL 9O MFZOO M-
3090009 ©O 06O dMbodbymo dmmbmzbgdolL
ROIJH™MOG030 @O LOJFOOMMadMH030 LOXYO-
30m900L g ma30MmM™m3090009. ,LOLOGRgMM™
3ombmzb9d0 9O mMa30MHM30600" — 30a3907M0
160 0969L, HMAMOE MOBOTMLOGHGMIMO
30H060, goHMbooMO, ghmazodmzo60 LOJO-
Oommyd®Hozo 3909300 JomBazoLY. dogo-
MOoMmOE: LOFYTOMDY VMEAY6O, 0dYMgOOMO
30603YM0L 060DMOYHYOO O LLZ. 000EYOO
300b3g0, 09430 MY 0MO VLM Z30MONYOOT0 360T-
3090mmMdY, 9hmazomm3obo 06500 My OGO

17 bododhmggmmb bosdmdomodm Loddompgbe go-

©gdbo, dnbeno 86. <https://www.matsne.gov.ge/ka/

document/view/29962?publication=149> [do®
Paomdo: 20 begddgdo, 2021].
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mmbmzbob BOJHoghHo @O LOTOIOOHIHOIMO-
30 LOWYJIZHMO? FOFOMOMOE, FMLOMhgMY
0mbm3zL LOFYIOMBY dOEEYoOL O 0dymmy-
0000 3OBOEEIMOL VBODBMOPYGYOOL, bmenm
MObO3MLOGMHgmmy — BbMMMEO 0dyMdom0
3060307M0L 06ODMOPYMYOOL. boo, dLYM
30000900380 J90dmgod 0OHLYOMOIL LL3O-
©OLL3O WOIHMOIG030 O LOTOOMIMYOMH030
LOWYJZ9M 0. MYIEY, 06O OGOL F0MOMYOd TM-
30LYbyMO FgLOdM® MOBVBMBOBOMMBOODY.

3080mM0m0 LELOFOGMMM®M 3GOIH030O6:

dmLOMhgMgnddd ™. 6-9, 9. ™m-0 O g.
d-d omdMgL bodhgmo LL ,¢. O &B3.(.9.6°L
60600MAMIR.

0300 LOZOBL BOOAMOEAOOO — dGJOBY-
00L VOMOMOE (36MdY, LOTYTOMBdY dMEOaN6V,
003 9o0m0 FOB6OEOIMOL 06ODMOYEHJOO.

LOGHYMOL LO®WYJ3mgddo, bbgo gocMydm-
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QO3 goL”.
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ABSTRACT

The paper discusses such an important institution of Georgian civil

procedural law as procedural complicity. In particular, the legal grounds
for co-participation in civil proceedings, such as: 1) the subject matter
of the claim, 2) the common right and 3) the basis of the claim. We
considered it necessary to discuss the above preconditions in order to
avoid mistakes in resolving the issue of involving the parties (plaintiffs)
and the parties (parties) participating in the proceedings. Making this
mistake, in turn, can lead not only to a timely decision on the case,
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but also, most importantly, the ability to make an
objective decision. As a result of the analysis and
comparative study of the case law of Georgia,
as well as the legislation of foreign countries,
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Georgian Civil Procedure Law regarding the
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