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ABSTRACT

In the digital era, technological advances have brought innova-
tive opportunities. Artificial intelligence is a real instrument to provide
automatic routine tasks in different fields (healthcare, education, the
justice system, foreign and security policies, etc.). Al is evolving very
fast. More precisely, robots as re-programmable multi-purpose devices
designed for the handling of materials and tools for the processing of
parts or specialized devices utilizing varying programmed movements
to complete a variety of tasks." Regardless of opportunities, artificial
intelligence may pose some risks and challenges for us. Because of
the nature of Al ethical and legal questions can be pondered especially
in terms of protecting human rights. The power of artificial intelligence
means using it more effectively in the process of analyzing big data
than a human being. On the one hand, it causes loss of traditional jobs
and, on the other hand, it promotes the creation of digital equivalents
of workers with automatic routine task capabilities.

1 Jarota, M., 2021. Artificial Intelligence and Robotization in the EU — Should We
Change OHS Law? Journal of Occupational Medicine and Toxicology. p. 2.
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“Artificial intelligence must serve people, and
therefore artificial intelligence must always com-
ply with people’s rights,” said Ursula von der Ley-
en, President of the European Commission.2 The
EU has a clear vision of the development of the
legal framework for Al. In the light of the above,
the article aims to explore the legal aspects of
artificial intelligence based on the European ex-
perience. Furthermore, it is essential in the con-
text of Georgia’s European integration. Analyz-
ing legal approaches of the EU will promote an
approximation of the Georgian legislation to the
EU standards in this field. Also, it will facilitate to
define Al's role in the effective digital transforma-
tion of public and private sectors in Georgia.

INTRODUCTION

A new industrial revolution has brought so-
phisticated robots, bots, androids and other
manifestations of artificial intelligence ("Al").3
According to The Encyclopedia Britannica, “Arti-
ficial intelligence is the ability of a digital comput-
er or computer-controlled robot to perform tasks
commonly associated with intelligent beings”.*
Machine learning offers enormous economic and
innovative benefits for society by vastly improv-
ing the ability to analyze data. The development
and increased use of automated and algorithmic
decision-making have an impact on the choices
that a private person (such as a business or an
internet user) and an administrative, judicial or
other public authority take in rendering their final
decision of a consumer, business or authorita-
tive nature.®

Artificial intelligence (Al) refers to systems
that display intelligent behaviour by analysing

2 Press remarks by President von der Leyen on the
Commission’s new strategy: Shaping Europe’s Digital
Future. February 19, 2020. https://ec.curopa.cu/
commission/presscorner/detail/nl/speech 20 294

3 European Parliament Resolution of 16 February 2017
with recommendations to the Commission on Civil
Law Rules on Robotics. https://www.europarl.europa.
eu/doceo/document/TA-8-2017-0051 EN.html

4 The Encyclopedia Britannica. https://www .britannica.
com/technology/artificial-intelligence

5 See Supra note 3.

their environment and taking actions — with some
degree of autonomy — to achieve specific goals.
Al-based systems can be purely software-based,
acting in the virtual world or Al can be embedded
in hardware devices. Al can be used daily, for
example, to translate languages, generate sub-
tittes in videos or block email spam.® Because
of growth in computing power, availability of
data and progress in algorithms Al has become
one of the most strategic technologies of the
21st century.”

Given Al’s potential, the European Union will
promote the development of Artificial Intelligence.
Through the Digital Europe and Horizon Europe
programmes, the Commission will invest EUR 1
billion per year in Al and mobilise additional in-
vestments from the private sector and the Mem-
ber States to reach EUR 20 billion investment
per year over the course of this decade.®

Al and other digital technologies can con-
tribute to a sustained post COVID-19 recovery
due to their potential for increasing productivity
across all economic sectors, creating new mar-
kets and bringing tremendous opportunities for
Europe’s economic growth. Al technologies help
optimise industrial processes, make them more
resilient, efficient, enable innovative self-learning
and real-time solutions, from predictive mainte-
nance to collaborative robots, from digital twins
to augmented reality.®

Al can contribute to the objectives of the se-
curity policy. It can be a strategic tool to antic-
ipate risks, overcome challenges and counter
threats. More precisely, Al can help to fight crime
and terrorism, and enable law enforcement to
keep pace with the fast — developing technol-
ogies used by criminals and their cross-border
activities.®

Simultaneously, the use of Al also creates
risks that need to be addressed. Certain charac-
teristics of Al, such as the opacity of many algo-

6 Artificial Intelligence for Europe. 2018. European
Commission. Brussels. p. 1.

7 Ibid.

8 Fostering a European approach to Artificial
Intelligence. 2021. European Commission. pp. 1-2.
Ibid, p. 3.

10 Ibid.
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rithms that makes investigating causal relation-
ships difficult, pose specific and high risks to the
safety and fundamental rights that existing legis-
lation is unable to address or in view of which itis
challenging to enforce existing legislation.™

New technologies have become normative
challenges to both domestic and international
law. This process requires regulatory and legis-
lative actions. Sensible normative frameworks
must be collaborative and governments should
work with different actors in adopting fit-for-pur-
pose governance regimes.’ In the light of the
above, new rules should be developed by states
to understand Al behavior and clarify appropri-
ate responsibilities for providers and users of Al
system. Such norms will provide a legal basis to
protect human rights in the digital era.

EU'S ETHICAL FRAMEWORK
FOR ARTIFICIAL INTELLIGENCE

In its Communication of 25 April 2018 and 7
December 2018, the European Commission set
out its vision for artificial intelligence (Al), which
supports “ethical, secure and cutting-edge Al
made in Europe”."

The goal of the Guidelines is to promote
Trustworthy Al. Trustworthy Al has three com-
ponents, which should be met throughout the
system's entire life cycle: (1) it should be law-
ful, complying with all applicable laws and reg-
ulations (2) it should be ethical, ensuring ad-
herence to ethical principles and values and
(3) it should be robust, both from a technical
and social perspective since, even with good
intentions. Each component in itself is neces-
sary but not sufficient for the achievement of
Trustworthy Al. All the abovementioned com-
ponents work in harmony and overlap in their
operation. If tensions arise between these

11 Ibid.

12 Vihul, L., 2020. International Legal Regulation of Au-
tonomous Technologies, Centre for International Gov-
ernance Innovation. pp. 30-31.

13 Ethics Guidelines for Trustworthy AI, High-Level
Expert Group on Artificial Intelligence. 2019.
European Commission. p. 4.

components in practice, society should en-
deavour to align them.™

Generally, Al ethics focuses on the normative
issues raised by the design, development, imple-
mentation and use of Al. Within ethical discus-
sions, the terms “moral” and “ethical” are used.
The term “moral” refers to the factual patterns of
behaviour, the customs, and conventions that
can be found in specific cultures, groups and in-
dividuals. The term “ethical” refers to an evalua-
tive assessment of such concrete actions from
a systematic, academic perspective. Ethical Al
is used to indicate the development and use of
Al that ensures compliance with ethical norms,
including fundamental rights as special moral en-
tittements and core values. ®

Even if an ethical purpose is ensured, indi-
viduals and society must also be confident that
Al systems will not cause unintentional harm.
Such systems should perform in a safe, secure
and reliable manner, and safeguards should be
foreseen to prevent any unintended adverse im-
pacts. In this regard, it is important to ensure that
Al systems are robust.®

The robustness of an Al system encompass-
es both its technical robustness (appropriate in
a given context, such as the application domain)
and its robustness from a social perspective (en-
suring that the Al system takes into account the
context and environment in which the system op-
erates). This is crucial to ensure that, even with
good intentions, no unintentional harm can oc-
cur.” Ethical and robust Al are intertwined and
complement each other."®

It matters how ethical conflicts are reconciled
and how much transparency is required in data
analytic solutions. Also, it is essential how data
are integrated into organizational routines."
Overall, the ethical principles with technical and
social perspectives aim to develop and use Al

14 Ibid, p.2.
15 Ibid, p. 37.
16 Ibid,p.7.

17 Ibid, p. 37.

18 See supra note 16.

19 West, D., 2018. The Future of Work: Robots, Al, and
Automation — Artificial Intelligence, Brookings Insti-
tution Press. p. 41.
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with good intention. If providers or users of Al
system take into consideration core values in
practice Atrtificial Intelligence will not cause harm.

EU'S LEGAL FRAMEWORK
FOR ARTIFICIAL INTELLIGENCE

On 21 April 2021, the European Commis-
sion proposed a transformative legal framework
to govern the use of artificial intelligence (Al)
in the EU. The proposal adopts a risk-based
approach whereby the uses of artificial intelli-
gence are categorised and restricted according
to whether they pose an unacceptable, high, or
low risk to human safety and fundamental rights.
The policy is considered to be one of the first of
its kind in the world which would have profound
and far-reaching consequences for providers,
users of technologies incorporating artificial in-
telligence.?®

The Al Act addresses the risks stemming
from the different uses of Al systems and aims to
promote innovation in the field of Al.2' Mark Mac-
Carthy and Kenneth Propp have called the pro-
posed regulation “a comprehensive and thought-
ful start to the legislative process in Europe that
might prove to be the basis for trans-Atlantic co-
operation.”?

The proposed regulatory framework on Artifi-
cial Intelligence focuses on the following 4 spe-
cific objectives: 1) ensure that Al systems placed
on the Union market and used are safe and
respect existing law on fundamental rights and
Union values; 2) ensure legal certainty to facili-
tate investment and innovation in Al; 3) enhance
governance and effective enforcement of exist-
ing law on fundamental rights and safety require-

20 Yaros, O., Bruder, A., Hajda, O., Graham, E., 2021.
The European Union Proposes New Legal Frame-
work for AL  https://www.mayerbrown.com/en/
perspectives-events/publications/2021/05/the-euro-
pean-union-proposes-new-legal-framework-for-artifi-
cial-intelligence

21 Gaumond, E., 2021. Artificial Intelligence Act: What
Is the European Approach for AI? https://www.
lawfareblog.com/artificial-intelligence-act-what-
european-approach-ai

22 Ibid.

ments applicable to Al systems; 4) facilitate the
development of a single market for lawful, safe
and trustworthy Al applications and prevent mar-
ket fragmentation.?®

To achieve these objectives, this proposal
presents a balanced and proportionate horizon-
tal reqgulatory approach to Al that is limited to the
minimum necessary requirements to address
the risks and problems linked to Al, without con-
straining or hindering technological development
or otherwise disproportionately increasing the
cost of placing Al solutions on the market. It sets
a robust and flexible legal framework. On the
one hand, it is comprehensive and future-proof
in its fundamental regulatory choices, including
the principle-based requirements that Al sys-
tems should comply with. On the other hand, it
puts in place a proportionate regulatory system
centred on a well-defined risk-based regulatory
approach that does not create unnecessary re-
strictions to trade, whereby legal intervention is
tailored to those concrete situations where there
is a justified cause for concern or where such
concern can reasonably be anticipated in the
near future.?*

The use of Al with its specific characteris-
tics can affect a number of fundamental rights
enshrined in the EU Charter of Fundamental
Rights. This framework provides a high level
of protection for those fundamental rights and
aims to address various sources of risks through
a clearly defined risk-based approach. With a
set of requirements for trustworthy Al and pro-
portionate obligations on all value chain partici-
pants, the proposal will promote the protection of
fundamental rights including the right to human
dignity, respect for private life and protection of
personal data, nondiscrimination and equality
between women and men. It aims to prevent a
chilling effect on the rights to freedom of expres-
sion and freedom of assembly. Furthermore, the
proposal will positively affect the rights of a num-
ber of special groups, such as the workers’ rights
to fair and just working conditions, a high level

23 Artificial Intelligence Act. 2021. Regulation of the Eu-
ropean Parliament and of the Council. p. 3.
24 Ibid.
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of consumer protection, the rights of the child
and the integration of persons with disabilities.?
In case infringements of fundamental rights still
happen, effective redress for affected persons
will be made possible by ensuring transparency
and traceability of the Al systems coupled with
strong ex-post controls.?

The Al Act is guided by the idea of the de-
velopment of trustworthy technologies. Building
trust requires the protection of people’s safety
and fundamental rights. It can be achieved by
establishing boundaries around why and how Al
systems are developed and used.?” The Al Act
considers a risk-based approach that bans spe-
cific unacceptable uses of Al and regulates some
other uses that carry important risks.?®

The prohibitions cover practices that have
a significant potential to manipulate persons
through subliminal techniques beyond their con-
sciousness or exploit vulnerabilities of specific
vulnerable groups such as children or persons
with disabilities to materially distort their be-
haviour in a manner that is likely to cause them or
another person psychological or physical harm.
Other manipulative or exploitative practices af-
fecting adults that might be facilitated by Al sys-
tems could be covered by the existing data pro-
tection, consumer protection and digital service
legislation that guarantee that natural persons
are properly informed and have the free choice
not to be subject to profiling or other practices
that might affect their behaviour. The proposal
also prohibits Al-based social scoring for general
purposes done by public authorities.?*

The Al Act introduces specific transparency
obligations for both users and providers of Al
system. Specific transparency obligations ap-
ply to automated emotion recognition systems.
Also, limited Risk Al Systems necessitate spe-
cific transparency obligations.*® Overall, the Ar-

25 Ibid, p. 11.

26 Ibid.
27 See supra note 21.
28 Ibid.

29 See supra note 23, pp. 12-13.

30 Kop, M., 2021. EU Artificial Intelligence Act: The
European Approach to Al Stanford — Vienna Transat-
lantic Technology Law Forum, Transatlantic Antitrust

tificial Intelligence Act is a good starting point to
ensure that the development of Al in the EU is
ethically sound, legally acceptable, socially equi-
table, environmentally sustainable and Al seeks
to support the economy, society, and the environ-
ment.3! At the same time, it should be noted that
the normative framework of the European Union
could be the best model to stimulate the devel-
opment of rules on Al systems at the global level.

CONCLUSION

The EU ethical and legal frameworks focus
on the creation of real guarantees for the pro-
tection of fundamental rights in the process of
using Al. The EU assists its member states to
establish institutional mechanisms for the imple-
mentation of appropriate standards concerning
Al. It develops a risk-based approach to avoid
utilizing machines that can cause damages in
various aspects. Overall, the EU strategic vision
and framework give member states a legal basis
to regulate Al-related issues. This process pro-
motes to use secure applications and the protec-
tion of basic rules.

Al will be used more intensively by different
actors in the future. They will have an impact
on the decision-making process, especially in
big data cases. It is essential to take into con-
sideration that Al applications should be provid-
ed with objective information. Based on such
information, robots would be able to make the
right conclusions and assist companies, doctors,
teachers, lawyers, diplomats, etc. Chatbots are
integral parts of the digital world and they can
effectively perform automatic routine tasks for
various purposes.

In light of the above, Georgia should devel-
op Al policy based on the European experience.
Furthermore, considering trends of the Al policy
developments in the EU and its member states

and IPR Developments, Stanford University, Issue No.
2.p. 5.

31 Floridi, L., 2021. The European Legislation on Al:
a Brief Analysis of its Philosophical Approach, Philos-
ophy & Technology. p. 2.
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are relevant for Georgia due to its European as-
pirations and the legal approximation duties de-
rived from the Association Agreement between
Georgia-European Union (AA).*2 Ultimately, the

development of Al policy would facilitate the
adoption of the legal framework with the focus of
safeguarding fundamental rights and the estab-
lishment of an institutional mechanism for avoid-

32 Parulava, G., 2021. Georgia — Fit for the Age of Artifi-

ing the utilization of high-risk applications.

cial Intelligence? PMCG Research. Tbilisi. p. 11.
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ABSTRACT

The Covid-19 pandemic changed the world and accelerated pro-
cesses that could have taken decades without a pandemic. In this pa-
per, the authors discuss the public and government responses to the
new normal, nowadays reality, and most importantly, the legal regula-
tions that have been enacted in different countries in response to the
challenges. The paper discusses in detail issues related to security
measures, social distance, gender issues, abortion, education and stu-
dent mobility, employment, and entrepreneurship.

A pandemic that has survived more than a year needs to be ad-
dressed. The decision-makers made efforts to create a provision for
the influenza virus after it became prominent in society. The intention
is not to be pessimistic but to be optimistic enough to create provisions
for the future.

Countries are aiming to achieve their commitments to recover from
the pandemic. A pandemic demands a legal response as well as a so-
cial response. The research paper aimed to divert the attention of the
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readers to the untouched aspects of the law that
are related to emergency situations, including
pandemics. In the paper, we discuss the para-
dox of the pandemic, lockdown, and post-lock-
down situations, as well as protests/riots, gen-
der-based violence, healthcare, and education
topics related to the changes that have taken
place due to the pandemic.

INTRODUCTION

Global Mobility pressed a pause button. The
outbreak of the pandemic led to the closure of
businesses; from buying groceries to flights
across the country and the world, leaving individ-
uals behind the doors of their homes. The risk of
global mobility harmed individuals to big corpo-
rate firms, the intensity might differ, but the econ-
omy faced some serious repercussions. Coun-
tries like Malaysia had tourism as a major source
of income. The world has experienced numerous
pandemic situations from the American Plague
in the 16th Century, Spanish Flu in 1918 to the
recent pandemic outbreak of COVID-19 in the
21st Century. The outbreak shifted the focus of
all the national and international organizations
from peace and well-being of the nations at large
to upended COVID-19. Not only the current pan-
demic situation but also the earlier pandemics
experienced by humanity, follow a similar pattern
of flaws starting from the ignorance of the pol-
iticians and executives to the ignorance of the
natives of the country.

International law influences self-determina-
tion in the hearts of people aligned with the radiant
choices made by them. For example, the global
social distancing has been an effective means of
preventing the widespread of COVID-19 in the
regions where the natives took the step serious-
ly, while on the other hand the radiant choices of
not practicing global social distancing lead to a
drastic increase in the number of patients suffer-
ing from the same.

A pandemic is generally a situation where the
upsurge of a communicable disease adversely af-
fects the whole world. The origin of such a disease

may be from a very small place or restricted to a
country but transmits to the world at large creates
the situation of the pandemic. The World Health
Organization has further defined the term pandem-
ic as “an epidemic occurring worldwide, or over a
very wide area, crossing international boundaries
and usually affecting a large number of people.™

Pandemic laws are all about individuals and
jurisdiction, where the executives of any coun-
try take the outbreak of the situation seriously
and take measures cautiously to prevent greater
harm to mankind. Where we have leaders that
worked hard to prevent the global transmissions,
countrymen of the USA, China was amongst the
last to take precautionary measures. The pan-
demic originating country/countries are ques-
tioned as they fail to disclose the severity and
the appropriateness of the disease that leads the
world to a worldwide “public health emergency™.
The dread of death, fear of outbreak of a new
corresponding disease such as the new variants
arising out of COVID-19, the ever-increasing fear
of economic loss ended up creating a psycholog-
ical fright amongst the natives worldwide.

There have been mass waves of protest in
various countries, generally against vexed or
contentious gatherings, flash mobs, mass hir-
ing of doctors and personnel of the health sec-
tor, etc. The logic to such protests did not suffice
much when the protest against masks was initi-
ated and to the utter surprise, the government
earned millions by imposing the fine for not wear-
ing masks. Accordingly, wearing masks for per-
sons affected from lung disease or any breathing
ailments, for the individuals belonging to the se-
nior citizen's group found it difficult to breathe in
the masks that are in addition to the outbreak of
coronavirus.

The doubt arises as to who is liable to take
measures of preparedness in the situations of the

1 Last JM, editor. A dictionary of epidemiology, 4th
edition. New York: Oxford University Press; 2001.

2 World Health Organization. COVID-19 Public Health
Emergency of International Concern (PHEIC) Global
research and innovation forum, https://www.who.
int/publications/m/item/covid-19-public-health-
emergency-of-international-concern-(pheic)-global-
research-and-innovation-forum.
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pandemic. Is it the law or the ethics? The govern-
mental systems of the countries worldwide are
divided into a unitary system of government and
a federal system of government. The scope and
functions of the central government and the state
government determine the effectiveness of the
implementation of rules and policies. The role
of the judiciary, civil society, and ethical values
adds up for the same. If the laws of a country
are stringent upon the area of action a particular
authority is responsible to a person, the chances
of errors tend to reduce.

The basic way to overcome the pandemic is
through the management and distribution of the
resources available. The poor and the rich must
be able to avail the basic immediate necessities
of food, clothing, shelter, and most importantly
healthcare. Recently, the news highlighted the
fact that the rich developed countries are coun-
try-specifying the COVID vaccines whereas the
developing or the poor nations are way behind
to meet the minimum required vaccines. The
disparity between developing and developed
nations continues even in the worst times i.e.
pandemics.

It is prayed that there is no such outbreak of
pandemic again worldwide, yet destiny surpris-
es us with something more dangerous or proba-
bly out-of-human control. Relating pandemic as
a force majeure is partially correct. The correla-
tion between pandemic and force majeure will
be discussed in the latter half of the research.
The main aim of having an insight of pandemic
and the legal and social response related to the
same is necessary as one never knows when
is the next outbreak of some other deadly vi-
rus and the research would help the readers to
get a sense as to how one could survive a pan-
demic if any.

The impulse to withdraw from actions and
commitments ensured and the shift of blame
is common. The statement is explained by the
“Paradox of Pandemic.”

1. PARADOX OF PANDEMIC

A paradox in normal parlance is defined as a
statement that is deemed to be self-contradictory
or ludicrous but at times expresses the possible
truth. The pandemic paradox is classified into
three categories viz. Patriotism, Border Paradox,
and Equality paradox.

Considering the first paradox that is Patrio-
tism3, the major lag in any pandemic relates to
the absence of a global leader. Where there is
no single authority available to make rules and
regulations to overcome a pandemic, there is
a miscommunication of the tasks assigned and
the performance of the same. The unwillingness
and the incapacity to give just orders to prevent
greater harm (from the disease) and the paral-
lel repulsion from the common people makes it
even worse. Another key factor is the disengage-
ment from international organizations. Certain
countries try to mold laws and facts as per their
convenience and ignore the common good. This
leads to self-doubt in the minds of natives as to
which entity is oriented towards the welfare of
the natives.

The Border Paradox* relates to the closure
of the borders to prevent the outbreak of the
disease from spreading worldwide, which to a
certain extent is justifiable. The Border Para-
dox in a certain way favors patriotic sovereignty
and tends to ignore global sovereignty. Meaning
thereby, the home country is given preference,
but the non-residents, tourists, refugees who get
struck due to the closure of borders fail to return
to their native country and are deprived of due
care in the foreign country. This further creates
a conflict between the concept of rights and the
need for due order but results in nothing but a
shutdown. The freedom of individuals is no doubt
violated and the government of the country fails

3 Danchin, P., Farrall, J., Rana, S., & Saunders, I
(2020). The Pandemic Paradox in International Law.
American Journal of International Law, 114(4), 598-
607. doi:10.1017/ajil.2020.69

4 Danchin, P., Farrall, J., Rana, S., & Saunders, I
(2020). The Pandemic Paradox in International Law.
American Journal of International Law, 114(4), 598-
607. doi:10.1017/ajil.2020.69
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to ensure the due enforcement of human rights,
peace, and law.

The third paradox relates to the Equality Par-
adox® where it is openly stated that the pandem-
ic affects not one but all. Equality must assure
social and welfare securities. It has been quite
evident that there has been a drastic increase
in domestic violence when individuals are stuck
in lockdowns. The individuals who didn’t have
a suitable environment to live in or those who
could not afford to reside but lived on pavements
suffer the most from the pandemic. The unequal
effect is evident even when out of two individuals
working in the same factory in the same position,
one is laid off based on pandemic times. The in-
dividuals are left with no option to either suffer
from poverty or the disease spreading like fire
across the world.

Every country faces a blend of all the three
paradoxes discussed above. Where certain
countries focus more on preventing themselves
are the ones who end up hurting themselves.
The fact being, individuals who suffer from the
disease are outcasts until the sufferer is from
one’s own family. The equilibrium to all the three
paradoxes could be the “Concept of Right®.” It
is firmly believed providing freedom to express
one’s needs and requests, equality, respect, etc.
that the ills of a pandemic can be negated by fo-
cussing on the normative concept of rights by.

2. LOCKDOWN AND POST
LOCKDOWN SITUATIONS

Hoarding/ Panic Buying

As soon as the lockdown is declared, there is
a sense of fear of being deprived of basic ame-
nities which leads to the issue of hoarding/panic
buying. The individuals fear that they might not
have ready access to their daily bread, appre-

5 Danchin, P., Farrall, J.,, Rana, S., & Saunders, I
(2020). The Pandemic Paradox in International Law.
American Journal of International Law, 114(4), 598-
607. doi:10.1017/ajil.2020.69

6 Rainbolt G.(2006).The Concept of Rights. Springer

hending that they might die of hunger before the
virus hits them. The unpredicted callout to im-
plement lockdown invites rage and oppression
from the natives, the planned lockdowns lead
to hoarding, overcrowding, and overspending
on the essential items. The hoarding of goods
further leads to an increase in prices, as the de-
mand for the commodities tends to rise, the sup-
ply is limited and availability declines. The same
was commonly found in the prices of hand wash,
hand sanitizers, bread, and even toilet paper.
Hoarding damages the concept of equality. Rath-
er than every individual having sufficient avail-
ability of essential items, a few over-purchase
the goods, and the rest are left with no option but
to suffer from the unavailability of resources.

Price Hike

Another factor that is a matter of concern is
over-pricing. Where the seller takes undue ad-
vantage of the severity of the pandemic situation
by overcharging for the sale of basic commod-
ities like food items, sanitation items like toilet
papers, pads, etc. leads to unequal access of the
commodities of every stratum of individuals be
it vulnerable strata or not so vulnerable strata.
It must be assessed that pandemics are not the
time to make huge profits but to sell at a usual or
even a lesser price. A similar “extortionate” step
by a pharmaceutical company by increasing the
price of Calpol that was used for reducing mild
pain, headache, nausea, etc. by a local Jhoots
Pharmacy in the midWest lands.” To control the
competition-affected price hike, the responsi-
ble government bodies believe to warn the re-
tailers against such illegal and inhumane price
hikes by establishing Competition and Markets
Authorities. Another ill activity included a tem-
porary pause at supplies of essential items like
sanitizers and masks due to which the custom-
ers agreed to pay any amount to get access to
such commodities. In addition to this, the Na-
tional Pharmaceutical Pricing Authority vigilantly

7 19 March 2020. Coronavirus: Price-hike pharmacy
offers Calpol for £19.99.BBC News
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declared that the justifiable price hike in any me-
dicinal product(including equipment) could not
exceed 10 percent.®

Air Pollution

It is a prolonged concern of the ever-increas-
ing pollution causing breathing ailments, respi-
ratory disease like asthma, etc. Before the lock-
down, the National and International Air Quality
Index (AQI) showed drastic figures relating to
the increasing figures of Air pollution. With the
declaration of lockdown and during the lockdown
phase it was analyzed that the air pollution along
with the noise pollution reduced. The main rea-
son being, there was a pause in transportation,
to the manufacturing process in the manufactur-
ing unit, reduced consumption of non-renewable
resources, etc. There was a significant reduction
of up to 50 percent PM10 and PM2.5 in Del-
hi, India which was the least in the past many
years.® Parallelly, the restriction on the human
movement led to an estimated 12 percent rise in
the Air Quality Index in a few cities of China.™ It
is observed that the lockdown policies made by
the executives helped in pollution-related mortal-
ity (i.e. deaths caused by the harmful effects of
pollution).

Layoff

One of the fears most of the individuals had
was a lack of optimum savings. The restriction of
mobility led to individuals sitting home idle rather
than going to their workplace. Where the feasi-

8 Joe C Mathew.(20 July 2020). More than 10% price
hike not allowed for COVID-19 medical devices; to be
under strict regulatory watch. Business Today.

9 Susanta Mahato,Swades Pal,Krishna GopalGhosh.
(2020). Effect of lockdown amid COVID-19 pandemic
on air quality of the megacity Delhi, India. Science
of The Total Environment,https://doi.org/10.1016/j.
scitotenv.2020.139086.

10 Meichang Wang, Feng Liu, Meina Zheng.(2020). Air
quality improvement from COVID-19 lockdown:
evidence  from  China.https:/link.springer.com/
article/10.1007%2Fs11869-020-00963-y Springer.

bility existed, the employers shifted the course
of employment to “work-from-home.” Contrary to
the former statement, the individuals having the
field job of the carpenter, factory worker, etc, the
employers started to lay off the workers to reduce
the costs incurred in production to earn sufficient
profits in a crashing economy. The arbitrary lay-
off is a violation of the concept of rights. The lay-
off made them vulnerable section more vulnera-
ble leaving them with no source of income from
the employment. Not only the vulnerable section
but even the managerial level employees were
laid off.

Force Majeure

Contracts have been used majorly as a bind-
ing agreement between two parties, generally
where one is a buyer and the other is the seller
of the said commodity. Many termed COVID-19
and other similar pandemic outbreaks as an act
of god. The maijor difference between an act of
god and force majeure is that as per the act of
god, the uncertainty occurs due to some natu-
ral force making the performance impossible, for
example, earthquake, floods, hurricanes, etc. but
force majeure is applicable where the uncertain
event is other than an act of god, for example,
war, riots, terrorist attacks, etc. The difference
between the act of god and force majeure holds
importance because, where the impossibility of
a contract arises due to an act of god, the loss
is borne by both parties to the contract. On the
contrary, force majeure is applicable if the par-
ties have in their agreement a clause addressing
force majeure, else, the parties will be bound to
perform. Performance of contract was success-
fully evaded by the parties creating a vicious cir-
cle of loss in the market to waive their liability. To
prevent this, the law framers opined that rather
than straight away canceling a contract based on
impossibility, the parties to the contract can ask
for discounts or for some extra period to com-
plete the said contract.
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Here, the government needs to ensure that
before imposing a lockdown for even at least a
month, there must be the proper calculation of
the resources in hand. Based on the availability
of resources, the government must set a figure
as to how much an individual can purchase the
said commodity. This would ensure that there is
no over-purchase of goods and the price is quot-
ed reasonably by the sellers.

3. PROTESTS/ RIOTS

In the research ahead we will be discussing
certain protests or riots that took place in the
pandemic times along with the views of the pro-
testers, government, and parallel to that which
was legally correct. The protests would be ana-
lyzed from the legal perspective and how various
countries reacted to the same.

The riots that are analyzed are as follows:
1. Anti — Mask Protest

2. Social Distancing

3. Rent-free accommodations

1. ANTI MASK PROTEST

Amongst the few protests that the world faced
in the pandemic was the protest against “masks.”
The demand for masks hit the topmost point
when the individuals were very actually under
the comprehension of the danger from the coro-
navirus pandemic. However, the rising questions
about the very existence of coronavirus lead to
the protest against wearing masks.

Legal Aspect

The government and the executives world-
wide can make a compulsion to wear masks.
The basic example is, “no smoking zones.” An
individual at certain public places is restricted
to smoke to prevent the public at large from the
harmful effects of inhaling the smoke. Similarly,
the pandemic being arisen from a communicable
disease, wearing masks acts as a precaution-

ary measure to break the link of communication
of disease.

Legal Mandates

India:

Section 2(d) of the Disaster Management
Act," defines “disaster’ as a situation where, if
in case of any grave occurrence; arisen from
natural or man-made causes, that is probable
to cause substantial risk to the environment
and the life of the living beings. The executives
to prevent disaster from spreading can impose
justified restrictions such as the compulsion to
wear masks, referring to Section 2(e)(iv) that
deals with “preparedness to deal with any di-
saster.”'? Further, preparedness under Section
2(m) the readiness to take actions or precau-
tionary measures to deal with a disaster is
elaborated.™

There is a penalty imposed for non-wearing
of masks under Section 188 of the Indian Pe-
nal Code.™ The section states that if an order
is imposed/promulgated by any public servant,
the individuals have to abide by such orders to
prevent risk to human life and safety, in case of
disobedience; one shall be imprisoned for one
month or fine. In addition to the said provision,
the Epidemics Diseases Act' and the COVID-19
Regulations 2020 create a mandate for all indi-
viduals to wear a mask in public.

Europe:

The European Centre for Disease Prevention
and Control was of the suggestion that wearing
masks in public would reduce the transmission
of communicable diseases. Further, in the early
2020s, the prime minister of Czech Andrej Babi$
advised that nearly 80 percent of the spread
could be controlled by wearing a mask.'®

11 Disaster Management Act.2005.IN.s.2(d).IND

12 Disaster Management Act.2005.IN.s.2(e)(iv).IND

13 Disaster Management Act.2005.IN.s.2(m).IND

14 The Indian Penal Code.1860.IN.s.188.IND

15 Epidemics Diseases Act.1897.IN.IND

16 European Centre for Disease Prevention and Control.
(February 2021).Using face masks in the community:
first update — Effectiveness in reducing transmission
of  COVID-19.  https://www.ecdc.europa.eu/en/
publications-data/using-face-masks-community-
reducing-covid-19-transmission
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New York:

A disaster emergency was imposed in New
York in respect of the increase in transmission of
COVID-19 and the wearing of masks was made
compulsory for the individuals aging more than
two and the individuals who could tolerate a face
covering."”

Views behind the Protest

It was believed by the individuals that wear-
ing masks is a violation of human rights as the
executives are forcing the individuals to abide
by a rule which is not effective. Wearing masks
becomes dangerous for those suffering from
respiratory diseases, therefore the degree of
harm is greater than the good caused. The
views to not accept the masks include the ha-
rassment women face when they are confront-
ed by abnormal strangers, which to an extent
is a real problem. In the end, the need of the
hour is to overcome the fear of pandemic that
overrides all the aspects discussed. It is rightly
coined by the UN Body that a mask becomes
the barrier in getting affected by the infectious
droplets of influenza.™

2. SOCIAL DISTANCING

Social distancing commonly termed as phys-
ical distancing means keeping a minimum dis-
tance of 6 feet (2 arm-distances) between two
individuals so that the transmission of influen-
za via cough, sneezing, talking, etc through the
droplets launched in the air from the mouth are
prevented from causing infection to the other
individual.

The outbreak of the pandemic was treated
as a hoax which led to numerous protests, one
of them being 'social distancing.' Countries like
Israel lawfully implemented the practice of social

17 NewYorkCodes,RulesandRegulations.2021.N.Y .s.66-
3.2.NY.

18 17 April 2021, No. 202.17:Continuing Temporary
Suspension and Modification of Laws Relating to the
Disaster ~ Emergency.https://www.governor.ny.gov/
news/no-20217-continuing-temporary-suspension-
and-modification-laws-relating-disaster-emergency

distancing through the Emergency Regulations
(Novel Coronavirus).' The laws have been strin-
gent to assess the risk that can be prevented
from various precautionary measures like social
distancing. However, the fear and lack of clarity of
facts led to a situation where individuals defy fol-
lowing rules. In a pandemic situation, it is legally
allowed to implement new rules and policies for
the welfare of society at large. Non-compliance
with rules thus would lead to strict repercussions
that are "arrestable actions". The arrestable ac-
tions are the apprehension where the individu-
al for a commission or apprehends to commit a
crime, is put to the police or judicial custody to
prevent the act from repetition.

3. STRIKE FOR RENT-FREE
ACCOMMODATION

With the closure of the economy, the indi-
viduals were left with the bare minimum of re-
sources to survive, the major being the mone-
tary income to pay rents. America experienced
a huge coordinated strike to waive off the li-
ability to pay rent as over 3.8 million Ameri-
cans lost their jobs in mid-2020. Throughout
the world, many students also demanded a
waiver in rental accommodation in pandemic
situations. The discussion focused on the con-
tention that the strike was not initiated because
the tenants lacked the willingness to pay the
rent but due to the lack of sources of income.

Legal Mandates

New York:

New York instead of the issue arising from
the inability to pay rent, passed a Senate Bill
S8125A that would suspend the tenants and the
small business owners from the obligation to pay
rent in the pandemic outbreak as notified by the
executives.?®

19 Emergency Regulations (Novel Coronavirus —
Limitations on Activity). 5780-2020. ISR.Amendment
No. 2. IL

20 The New York State Senate.2019-2020. NY. S8125A.
NY



#20, December, 2021

No
(IS

India:

In the case of Ramanand and Others v. Dr.
Girish Soni and Others?!, the Delhi High Court
was of the view that the pandemic cannot be ad-
judged as the reason for non-payment of rent.
Accordingly, many individuals survive based on
rental income, waiving rent obligations on the
tenants would pose a problem to the former.
Therefore, the court suggested that the rent per-
centage should be decreased by a mutual nego-
tiation until the lockdown ends.

District of Columbia:

The District of Columbia issued strict policies
related to the payment of rents. It was observed
that no landlord could force the tenant to evict
the property during the period of ongoing pub-
lic health emergencies. Further, it was clarified
in the rules that a tenant has to pay the rent but
where the tenant was unable to pay the rent could
either ask for the concession from the landlord or
seek support from the government.?

Views concerning protests

One must duly consider the fact that pan-
demic affects all. The lawmakers made a neutral
decision by promoting negotiations amongst the
tenants and the landlords to waive a certain pro-
portion of rent or the full rent as is deemed fit by
the parties to the rent agreement. In respect to
the rent waiver by the college students, the gov-
ernment opined that no other fee except for the
tuition fee is charged as there is a full closure of
schools and universities.

4. PANDEMIC AND
COMMUNALISM

The belief of strong belongingness for a
particular community, the community generally
being related to a specific religious sect, often
experiences extreme behavior. Parallelly, com-

21 Ramanand and Others v. Dr. Girish Soni and Others,
RC Rev. 447/2017. https://www.livelaw.in/pdf
upload/pdf upload-375186.pdf

22 Eviction Moratorium Public Safety Exception
Emergency Amendment Act of 2021.2021.(COL).
B24-0163.(DC)

munalism can be termed as a concept of political
philosophy as the affinity of an individual towards
his/her community at times promotes orthodox
principles and hatred in the society. Pandemic in-
spires various other evil acts such as giving rise
to political and religious communalism. The ma-
jor communalism events of the recent influenza
pandemic are discussed further.

AMERICA: Black Lives Matter

The 2020 COVID-19 pandemic experienced
the death of Afro-American George Floyd who
was brutally murdered by a Minneapolis police
officer. This event of racial death and police vi-
olence spread anger all across the world.?
The country favored all the medical facilities of
healthcare to treatment in the pandemic times by
prioritizing Americans over the Afro-Americans.
The executives of the country deny the partial-
ity but the conclusion could not favor them as
the brutal killing of Mr. Floyld was well known to
the world. The racial disparity across the world
has shaken the girth of the society, where on one
hand everyone is trying to overcome influenza,
individuals are forced to take a stand for racial
disparity.

Legal Mandates

Article 7 of the Universal Declaration of Hu-
man Rights mentions that a law must be equal
for anyone and must not discriminate against
individuals based on color, race, caste, gender,
etc. Every country under the home fundamental
rights ensures the same, yet, the orthodox beliefs
have been stagnant for ages. The Human Rights
Council whilst taking the matter in their consid-
eration reaffirmed the purpose and the principles
laid by the Charter of Human Rights. The Council
ensured the affected people that resolutions on a
comprehensive World Conference that is aimed
to consider racial discrimination, racism, and col-
or-based intolerance. Article 12 of the declara-

23 Elbaum A. (2020). Black Lives in a Pandemic:
Implications of Systemic Injustice for End-of-Life
Care. The Hastings Center report, 50(3), 58—60. https://
doi.org/10.1002/hast.1135

24 Universal Declaration of Human Rights. Article 1.
https://www.un.org/sites/un2.un.org/files/udhr.pdf.
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tion laid the basis to justify the actions to prevent
the human dignity of Afro-Americans or any oth-
er person who faces such discrimination.

INDIA: Hindu-Muslim Differences

and the Kumbh Mela Communism

Another trace of Communalism during the pan-
demic was found in India, where it was alleged that
their anti-muslim protest took place in Delhi. The
anti-Islam plethora accused the “Tablighi Jamaat,’
a Muslim missionary of spreading the pandemic in-
fluenza in late March 2020. The news flamed like
fire when one of them was found spitting over the
policemen to spread influenza. However, it was
then clarified that the video was an old one and the
hatred was communal disbelief.

Another communalism trace in India is the
recent Kumbh Mela 2021, which generally takes
place once every 12 years. More than 240 mil-
lion people attended the mela-cum-festival amid
the second wave of COVID-19 in India. The na-
tives of India then believed that the outbreak
of influenza is a mere hoax and refrained from
not following the pandemic guidelines, whereas
the government assured that COVID tests were
done for every individual attending the festival.

Legal Mandates

The country was attacked with false news
which certainly did create a sense of fear amongst
the natives. The Preamble of the Indian Consti-
tution duly mentions the country to be a “Secu-
lar’ nation, that is the countrymen could profess
any religion and the country has no religion of its
own.? Strict actions were taken against the per-
son behind the spread of such hatred. In regards
to the Kumbh Mela, the government affirmed that
the individuals who are tested influenza-negative
would be allowed to attend the fest.

5. GENDER-BASED VIOLENCE

The lockdown restricted the individuals in
their own four walls i.e. their homes. Where

25 The Constitution of India.1950. Fundamental Rights.
IN. Article 25-28. IN

some were happy to be with their counterparts
and families, certainly lost all hopes of survival. It
was difficult for the women facing domestic vio-
lence to judge between the vulnerability caused
by the virus and their counterparts.

The pandemic not only infused helpless-
ness but also anxiety and aggression. The news
across the globe talks about how women are
being sexually harassed, raped (mostly mari-
tal rape), tortured, and over-burdened. Various
countries experienced activists fighting for the
rights of women amidst the pandemic times.

The United Nations for Women delivers a
much-needed awareness worldwide about the
rising violence during the pandemic.?® To provide
women a home to shelter and to live fear-free,
women's rights were elaborated on a national as
well as international level.

INDIA

Legal Mandates

The laws in India have been stringent to pro-

vide justice to the women of the country. Various
acts have been duly implemented for the welfare
of aggrieved women. The following are the laws
in India that protect the rights and provide jus-
tice to women:

e Prevention from Domestic Violence Act?’:
The act through various provisions pre-
vents women from domestic violence.
The term domestic violence is defined as
any sort of physical or mental abuse that
either harms, threatens, or endangers the
life, health, or any limbs of the woman.
The term “abuse’ has been explained
in detail and it includes; verbal, sexual,
emotional, and economic abuse.?® The

26 UN Women. The Shadow Pandemic: Violence against
women during COVID-19. https://www.unwomen.
org/en/news/in-focus/in-focus-gender-equality-in-
covid-19-response/violence-against-women-during-

covid-19

27 The Protection Of Women From Domestic Violence
Act.2005.IN.IN

28 The Protection Of Women From Domestic Violence
Act.2005.IN.s.3.IN

29 The Protection Of Women From Domestic Violence

Act.2005.IN.s.3(Explanation I)IN
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women who face any such violence or
abuse have the right to file a complaint
under this act.

e Indian Penal Code*’: The Indian Penal
Code provides for various provisions re-
lating to Rape, Harassment, Abetment to
commit suicide®, cruelty®?> on women by
her husband or the relatives of the hus-
band, etc. The before mentioned pro-
visions act as a blanket for the security
of the rights of women against any kind
of domestic violence. The provisions
of Rape under section 375 of the Indi-
an Penal Code fail to cover the crime
of “marital rape’ as of now, but the Law
Commission is reviewing the offense and
hopefully, the offense would be duly cat-
egorized.*®* However, if any woman/wife
feels harassed or abused can get a rem-
edy through the provisions of the Preven-
tion from Domestic Violence Act, 2005.

e Criminal Procedure Code?*: Section 174
(2) of the Code provides for punishments
wherein a woman dies within seven years
of the solemnization of marriage. Section
198 makes it a mandate for the courts to
take suo motu consideration and action
on the complaints and cases based on
domestic violence. Further, the Code en-
sures that the women are provided a safe
environment even in situations of investi-
gation, detention, etc.

Actions during the pandemic

The National Commission for Women report-
ed a hike in the complaints related to domestic
violence in the country within weeks after the im-
position of the first lockdown in March 2020. The

30 The Indian Penal Code.1860.IN.IN

31 The Indian Penal Code.1860.IN.s.306.IN

32 The Indian Penal Code.1860.IN.s.498A.IN

33 Raveena Rao Kallakuru & Pradyumna Soni.(2018).
CRIMINALISATIONOFMARITALRAPEININDIA:
UNDERSTANDING ITS CONSTITUTIONAL,
CULTURAL AND LEGAL IMPACT.http://docs.
manupatra.in/newsline/articles/Upload/8787A55C-
D93F-4589-8A68-A9A032AFAFOE.pdf

34 The Code of Criminal Procedure.1973.IN.IN

Commission was concerned about the increas-
ing complaints and therefore launched a helpline
Whatsapp Number as 7217735372. Further, a
need to create awareness amongst the women
was affirmed.®

EUROPE

Legal Mandates

Violence against women is deemed to be

a violation of Human Rights. Europe, over the
years, has been successful in improving its leg-
islation relating to any discrimination or violence
faced by women.

e EU guidelines on Violence against Wom-
en: These guidelines would combat and
provide safeguard to women/girls from
any sort of discrimination faced by them.
These guidelines would be in alignment
with the European Instrument for Democ-
racy and Human Rights.

Actions during the pandemic

WAVE i.e. Women against Violence Europe
and many such feminist networks that aid to pro-
tect women from discrimination provided exuber-
ant services to women facing abuse during the
pandemic of 2020.%

THE UNITED STATES OF AMERICA

Legal Mandates

e The Violence Against Women Reau-
thorization Act of 2021%: The Violence
against Women Act provides a safeguard
to women from domestic violence as well

35 My Gov Blog.(2020).NCW during lockdown:
Commission’s way of addressing challenges of
COVID-19.https://blog.mygov.in/ncw-during-
lockdown-commissions-way-of-addressing-
challenges-of-covid-19/

36 EUR-Lex.(2016).Violence against women and girls:
EU guidelines.https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=LEGISSUM%3Adh0003

37 Wave Network & European Info Centre Against
Violence.(May 2020).Press Release: WAVE Policy
Statement on COVID-19 and Violence against Women
and Girls. https://www.wave-network.org/2020/05/12/
press-release-wave-policy-statement-on-covid-19-
and-violence-against-women-and-girls/

38 Violence Against Women Act Reauthorization
Act.2021.US.H.R.160.US
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as intimate partner violence. Intimate
Partner as the term suggests means any
sort of physical or emotional violence by
the current or a former partner/spouse in
a relationship.

Actions during the pandemic

Considering the rise in domestic violence
during the pandemic, the Violence Against Wom-
en Reauthorization Act (VAWA) of 2021 would
enable better governance and protection of a
woman who still is the victim of domestic vio-
lence, intimate partner violence, or even dating
violence. This act would take into consideration
the protection of the LGBTQ+ community as well
as providing financial as well as house-protec-
tion securities.®

6. ABORTION AND PANDEMIC

Pandemic infuses the risk to the health of the
mother as well as the unborn child. The adverse
situation of pandemics delays the medical treat-
ments or care the expecting mother is supposed
to get and the delays if any that lead to unsafe
abortions. Due to these, many countries like the
USA, Netherlands, etc believed to categorize
abortion as “not essential commodity’ that would
reduce the access to abortion and ultimately re-
frain more unwanted pregnancies*® and would
refrain these women from taking “mifepristone
and misoprostol.” The outbreak of the Zika Vi-
rus had similar situations where the women
self-managed to perform an abortion that has re-
percussions on their health.

However, the World Health Organization cat-
egorized reproductive healthcare as one of the
“essential’ items amongst the services provided
for healthcare during the pandemic of 2020.4" It

39 Violence Against Women Act Reauthorization
Act.2021.US.5.208.US

40 Guttmacher Institute.(2020). The COVID-19 outbreak:
potential fallout for sexual and reproductive health
and  rights  sexual-and-reproductive-health-and-
rightshttps://www.guttmacher.org/article/2020/03/
covid-19-outbreak-potential-fallout-

41 WHO.(2020). WHO releases guidelines to help

is evident that due to the lockdown there lies a
possibility of an increase in the number of un-
wanted pregnancies due to the lack of supply
or the diminishing availability of contraceptives.
Further, domestic violence added to the unwant-
ed pregnancies wherein women are compelled
to abort the child. Therefore, in cases where the
mother is forced/compelled to abort a child is a
violation of human rights.*2

Legal Mandates

e The United Nation Human Rights Com-
mittee: The committee affirmed to sup-
port the Centre for Reproductive Rights
that abortion is a human right.** The com-
mittee was of the view that if an abortion
is performed where the life of the expect-
ing mother is at grave risk, there is no vi-
olation of any legal provisions.* Adding
further, it was also justified that abortion
must not be illegal for the pregnancy of
unmarried women as it promotes unsafe
abortion. 4

e Medical Termination of Pregnancy Act,
197146: Earlier, Indian laws have legalized
abortion for married women. However,
the horizon of abortion will now be wid-
ened after the approval of the proposed

countries maintain essential health services during
the COVID-19 pandemic https://www.who.int/news-
room/detail/30-03-2020-who-releases-guidelines-to-
help-countries-maintain-essential-health-services-
during-the-covid-19-pandemic

42 Human Rights Committee.(2018). General Comment
No.36:para26. UN Doc. CCPR/C/GC/36;2018. https://
tbinternet.ohchr.org/Treaties/CCPR/Shared%20
Documents/1_Global/CCPR_C_GC_36_8785_E.pdf

43 Centre for Reproductive Rights.(October 2018).
UN Human Rights Committee Asserts that Access
to Abortion and Prevention of Maternal Mortality
are Human Rights.https://reproductiverights.org/
un-human-rights-committee-asserts-that-access-to-
abortion-and-prevention-of-maternal-mortality-are-
human-rights/

44 Human Rights Committee.(October 2018).General
comment No. 36 (2018) on article 6 of the International
Covenant on Civil and Political Rights, on the right
to life.https://www.ohchr.org/Documents/HRBodies/
CCPR/CCPR_C_GC 36.pdf

45 Concluding Observations: Equatorial Guinea.(2004)

46 Medical Termination of Pregnancy Act.1971.(IN).(IN)
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amendment of 2020 which suggests in-
creasing the upper limit of termination of
pregnancy medically from 20 weeks to
24 weeks for women that includes rape
survivors, disabled women, and minors.*’
Abortion laws in the United State of
America: The landmark judgment of Roe
v Wade*® has magnificently enumerated
the decision of the US Supreme Court
that pregnant women would be provid-
ed the liberty to opt for abortion with-
out much government intervention. The
case of Gonzales v. Carhart*® declares
the Partial-Birth Abortion Ban Act, 2003
as the act failed to consider the health
of the expecting mother. The court then
concluded that medical jurisprudence is
secondary to the health of the women.

Abortion Laws in South Korea: Abor-
tions have been considered illegal since
1953 as per the Korean Criminal Code.
However, in the Mother and Child Health
Act, 1986,% self-induced abortions were
termed to be punishable and exceptions
for abortion are duly provided under Ar-
ticle 14 of the Act. Over the years, after
many debates, the Constitutional Court
of Korea legalized abortion in 2019
wherein the medical practitioner aborted
the child of the expecting mother with the
latter's consent.’’ Thereafter, a bill was
introduced to decriminalize abortion for
expecting mothers within 14 weeks of

47

48

49

50
51

Medical Termination of Pregnancy (Amendment) Bill.
2020.(IN).s.3(IN)

Jane Roe, et al. v. Henry Wade, District Attorney of
Dallas County. 410 U.S. 11393 S. Ct. 705; 35 L. Ed. 2d
147; 1973 U.S. LEXIS 159. https://tile.loc.gov/storage-
services/service/ll/usrep/usrep410/usrep410113/
usrep410113.pdf

Alberto R. Gonzales, Attorney General, Petitioner v.
LeRoy Carhart, et al.; Alberto R. Gonzales, Attorney
General, Petitioner v. Planned Parenthood Federation
of America, Inc., et al.

550 U.S. 124F 127 S. Ct. 1610; 167 L. Ed. 2d 480, 2007
U.S. LEXIS 4338; 75 U.S.L.W. 4210. https://www.
law.cornell.edu/supremecourt/text/05-380

Mother and Child Health Act.1986.(KOR).(KR)
2017Hun-Bal27.(April 2019).https://perma.cc/D7CB-
WZ42

the pregnancy and in case of victims of
rape, the time frame must be extended to
24 weeks. The bill got its assent in 2021,
thereby making all the previous laws on
abortion redundant.

7. HEALTHCARE
AND EDUCATION

Where health keeps the body fit, education,
on the other hand, keeps the mind fit. However,
due to pandemics health and education are ad-
versely affected as people are not able to avail
the services as efficiently as they would in a nor-
mal situation.

7.1. Pandemics and
Mental Health

It is rightly said that “a man is a social animal’
and due to the pandemic, men were deprived of
being in a society, thereby creating a sense of
anxiety and stress in addition to the fear of pan-
demic. The restrictions such as social distancing,
a temporary ban on social gatherings, isolation
of individuals, closure of restaurants, education-
al hubs, etc. made the men in this frightening sit-
uation all alone. Such a series of events have
contributed to the negative impact on the mental
health of the countrymen worldwide.

Every household had to go through a roll-
er-coaster ride of emotions from adjusting to the
change in the routine of work from the office to
working online sitting at your home, the exuber-
ant attention demanded by their children, the
burden of doing all the households themselves
to increased sadness of not living a normal rou-
tine due to a deadly outbreak. All these factors
not only contribute to the unpleasant effect on
mental health but also affect the relationship with
their family members.%?

52 Moukaddam N, Shah A.(2020). Psychiatrists beware!
The impact of COVID-19 and pandemics on mental
health. Psychiatric Times 2020. https://www.
psychiatrictimes.com/psychiatrists-beware-impact-
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Pandemic frustration amongst the individual
due to long working hours and bare minimum
breaks decreased the efficiency and the ef-
fectiveness.

Legal Mandates

European Convention on Human
Rights®: Article 5 of the Convention pro-
vides for inserting reasonable restrictions
on the liberty and security of an individu-
al. In the case of Guzzardi v Italy,>It was
clarified that Article 5(1)* aims to analyze
the situation in-depth, where the criteria
must consider the duration, effect of the
measure, the intensity, or degree of risk
before imposing any restriction on a liber-
al movement. The measures taken by the
government relating to isolation, social
distancing to reduce transmission of the
contagious disease are stated to be a val-
id restriction as mentioned under Article
2. These restrictive obligations provide
a reasonable power to the executives to
prevent a greater risk of human life.

Constitution of India, 1950: Article 21 of
the Constitution of India, 1950 provides
for personal liberty and the right to life ex-
cept where the procedure of law provides
otherwise. The term “procedure estab-
lished by law®®’ explains the enactment of
law via a procedure that is duly provided
in the provisions/statutes of the country.
Further, the term allows the executives
to make laws that violate one’s civil lib-
erties. Article 21 is also based on simi-
lar guidelines as mentioned under the
European Convention on Human Rights.
In the case of Bandhua Mukti Morcha v

53

54
55

56

coronavirus-pandemics-mental-health.

European Court of Human Rights Council of Europe.
Convention for the Protection of Human Rights and
Fundamental Freedoms.https://www.echr.coe.int/
documents/convention_eng.pdf

Guzzardi v Italy.7367/76 [1980] ECHR 5

European Court of Human Rights Council of Europe.
Convention for the Protection of Human Rights and
Fundamental Freedoms.art.5(1).https://www.echr.coe.
int/documents/convention_eng.pdf

The Constitution of India.1950.(IN).art.21(IN)

Union of India®” that declared “healthcare’
to be a subset of Article 21 that provides
for the right to life and liberty. Further-
more, the right to health is enshrined in
the Directive Principles of State Policies®®
available under Part IV of the Indian
Constitution.
The Mental Capacity Act, 2005: The act
provides for the making decisions on be-
half of an individual who “lacks capacity.”
The act aims to make decisions that are
in the “best interest’ of such individuals.*®
At times courts are required to interfere
in such decision-making for the greater
good of the countrymen and prevention
from greater harm.
The Coronavirus Act, 2020: The act di-
rects to emphasize increasing the avail-
ability of a healthcare workforce that
supports people especially the vulnerable
group severely affected by the outbreak
of the virus on pregnant women, individu-
als suffering from mental conditions, etc.
The government has taken precautionary
measures to:
a) Reduce the spread of the virus®
b) Provide key services readily avail-
able to the person affected such
as hospitals, medical care, efc.
Under this act, police are assured
with the power to keep a check
on the functioning of the country
and further restrict the movement
of the individuals. The act further
states that in case of breach of any
orders, the act would amount to a
criminal offense. However, reason-
able justification is termed to be an
exception to this act. The act tries
to strike health protection with the
help of police and strict rules and

57

58

59
60

Bandhua Mukti Morcha v Union of India.1984
AIR 802, 1984 SCR (2) 67.https://main.sci.gov.in/
judgment/judis/9643.pdf

Directive Principle of State Policies.Part IV.(IN).
art.36-51.(IN)

The Mental Capacity Act.2005.(UK).s.2-4.(WLS)

The Coronavirus Act.2020.(UK).s.1.(ENG.WLS.SCT.)



#20, December, 2021

N
~

regulations.’” The views regarding
the same have faced many con-
tradictions, however, if this helps to
reduce the transmission of the vi-
rus, such temporary rules must be
accepted. Furthermore, the activity
levels up fo take due care of elderly
peaople, children, and people suffer-

ing from any other ailment.5?

The Health Protection (Coronavirus)
Regulations 2020: The United Kingdom
implemented the law soon after the out-
break of coronavirus was declared. The
act was on similar guidelines to the Coro-
navirus Act, 2020. The act justifies the
protection of public health by imposing
reasonable restrictions on the individuals
on the movement except for “necessities”
and taking measures to protect the men-
tal health of people.®?

The Mental Healthcare Act 2017 and
Centre for Mental Health Law and Policy:
The Mental Healthcare Act tries to ascer-
tain quality treatment of individuals who
are suffering from mental illness, provide
rehabilitation opportunities and promote
positive mental health among the na-
tives, especially the youth of the coun-
try.%* In the case of Rhea Chakraborty
v State of Bihar®® unfolded the need to
normalize and accept the mental illness
due to stress, anxiety, or any such mental

health disorders. The National Institute of

Mental Health and Neurosciences, Ben-
galuru, soon after the declaration of pan-
demic lockdown, the ministry proposed
management and community care for pa-
tients with severe mental disorders.

61
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65

The
SCT.)
The Coronavirus Act.2020.(UK).s.48-49.(ENG.WLS.
SCT.)

The Health Protection (Coronavirus) Regulations.2020.
UK.s.5.(ENG.WLS.SCT.)

The Mental Healthcare Act.2017.(IN).Preamble.(IN)
Rhea Chakraborty v State of Bihar. Transfer Petition
(Crl.) No.225 of 2020. https://main.sci.gov.in/supre

Coronavirus  Act.2020.(UK).s.11.(ENG.WLS.

mecourt/2020/15928/15928 2020 36 1501 23473

Judgement 19-Aug-2020.pdf

e The Emergency Volunteering Leave
Scheme®®: The scheme was launched by
the United Kingdom to secure the qual-
ity of healthcare. To provide social and
healthcare to eligible employees to avail
the Emergency Volunteering Leave. The
volunteering period granted ranges from
two weeks to sixteen weeks.

7.2. Online Education
and Teaching

So far we discussed how the pandemic has
affected the life and health of individuals. Here-
after, the issue that needs a legal and social con-
cern is online teaching and education. Education
has always been an indispensable element of
society. A constraint that assembled the society
to strive for development and public welfare. Be-
fore the outbreak of the pandemic, online teach-
ing or education was limited. The most widely
used medium of online teaching was “YouTube.”
However, various universities/educational insti-
tutes used the online mode in distant learning
courses. Soon after the outbreak was declared,
the online education portals started to gain pop-
ularity. YouTube Live, Zoom, Google Meet, We-
bex, etc were the commonly used online portals
for conducting seminars and periodic lectures.

Both the students and the teachers faced
certain issues that related to technology, priva-
cy, ethics, and most importantly law. Adaptabil-
ity from traditional learning methods to e-learn-
ing was noted to be one of the major concerns.
Technological issues such as lack of connectivi-
ty/ internet connection and lack of smartphones
in every household restricted the acceptance for
the shift to an electronic mode. According to the
data provided by OECD, in countries like Austria
and Switzerland, approximately 95% of students
have access to computers or smartphones as

66 Practical Law Employment.COVID-19: Emergency
volunteers.https://uk.practicallaw.thomsonreuters.
com/w-024-86007originationContext=document&
transitionType=Documentltem&contextData=(sc.
Default)&firstPage=true

Khushboo Garg, Dr. George G. Tumanishvili



N
(0 o)

#20, ©9399%géo0, 2021

Khushboo Garg, Dr. George G. Tumanishvili

compared to students in Indonesia where the ac-
cessibility percentage is 34 percent.®”

Legal Issues

o Intellectual Property Rights: Intellectual
Property Rights are the rights that are
provided to creative minds for the cre-
ation of a certain thing. The World Trade
Organization defines Intellectual Proper-
ty Rights as protection given in the form
of rights to creative minds. Online teach-
ing faced issues such as permissions re-
quired for using the accredited material
shared by the teachers. Though some
scholarly works are out of the ambit of
Intellectual Property Rights(Copyrights),
it cannot be straight away denied that the
resources owned by one are used in an
unauthorized manner.

e Online Harassment and Cyber-Crimes:
Online Harassment or Online abuse is
defined as the unlawful or pervasive tar-
geting of an individual that intends to de-
mean or harm the individual. The access
of personal information online gave a
backdoor to the stalkers and cyberbullies
to target innocent students. The rise in
cyberbullying and cyberstalking was pro-
posed to be controlled by taking stricter
actions not only by the educational insti-
tutions but also the government.

Legal Mandates

e The Indian Penal Code, 1908: Indian
Penal Code gives protection to individ-
uals aggrieved of online harassment. It
is evident to mention that IPC does not
specifically define the term “bullying’ but
provides a blanket provision that can help
fight against such acts. Cyber Stalking®
is termed to be an extended form of phys-
ical stalking, the commission of which is
through an electronic mode. The Minis-
try of Women and Child Development, in

67 OECD.(2020). Programme for International Student
Assessment. https://www.oecd.org/pisa/
68 Information Technology Act.2000.(IN).s.67.(IN)

a press release duly stated that Section
354A and 354D of IPC® will provide for
the punishment in case of “Digital Ex-
ploitation of Children.”

e Convention 108+ Convention 108 re-
garding the Children’s Data Protection
in the educational arena discussed the
intricacies of the digital environment and
what measures are required to provide
parallel respect and protection of the data.
Article 8 of the European Convention on
Human Rights safeguards human dignity
and the fundamental rights of individuals
in matters related to data protection. The
legitimacy and the principles of data pro-
cessing are enshrined in Article 5 of the
Convention. Further, Article 6 of the Con-
vention aims to strengthen the protection
by categorizing data into genetic and bio-
metric data, sensitive data, data relating
to origin, sexuality, or vulnerability. The
Convention aims to outrightly provide
rights to children for using the digital en-
vironment and to provide a child-friendly
digital environment.

7.3. Increase in Student
Drop-0Out Ratio

Another concern the policymakers face in the
current situation relates to the increasing drop-
out ratio among the students in their formative
years as well as in their later years. The pandem-
ic affected numerous students that forced them
to opt out from studies. The sudden increase in
the drop-out ratio is a matter of huge concern as
substantial human resources are required by the
economy to overcome the harmful effects of any
pandemic.

Japan faced a major decrease in the enroll-
ment of students for the ongoing classes/cours-

69 The Indian Penal Code.1860.(IN).s.354A.354D.(IN)

70 Convention 108 +.Convention for the protection
of individuals with regard to the processing of
personal data.https://www.europarl.ecuropa.eu/
meetdocs/2014 2019/plmrep/COMMITTEES/LIBE/
DV/2018/09-10/Convention 108 EN.pdf
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es.”" The main reasons that were linked to the
issue were the economic/financial position of the
families amidst the pandemic and the decline in
the mental health of the students. The pandemic
situation had its obvious after-effects which was
the duty of the policy-makers to anticipate in ad-
vance and make provisions or take necessary
steps in regards to the same.

Similarly, India also experienced an elevation
in the drop-out ratio, majorly in students pursu-
ing higher education as they were morally ob-
ligated to take care of their families financially
and mentally. However, the executives and the
education board are taking into consideration
the postponement of the major examinations of
UPSC but also the Class 10th and Class 12th
Board Exams. The executives aimed to prioritize
student healthcare over any academia.

Another issue that popped up was in regards
to the hike in tuition fees. The universities and the
educational institution not only charged tuition fees
but also demanded hostel fees, development fees,
etc. Areduction in levy of such fees was demanded
by the students as they were not getting access to
any facilities of the hostel, etc due to the pandemic.
It was suggested to reduce the college fees so that
the students can be retained.

7.4. Decrease in Student
Enrollment Ratio

With the pandemic hitting hard and getting
severe day by day, education has faced a seri-
ous setback. It is not denied that with the pan-
demic in hand one must emphasize the essen-
tials for survival and better health, but education
is the core of every individual. To overcome such
a pandemic, we need healthy minds along with
healthy bodies.

The stooping decline in the student enroll-
ments was experienced in both the national as
well as international students. The students plan-
ning to study overseas did not enroll themselves

71 University World News.Student dropout rate on the
rise due to pandemic impact.https://www.university-
worldnews.com/post.php?story=2021031006383627

majorly due to economic instability, recession in
certain countries, and pandemic. The President
of the American Council on Education states
such a decrease as “staggering unfortunately but
not surprising.””? It was further clarified that the
disruptions in international mobility have wors-
ened the situation. The right to education is a
fundamental right guaranteed by most countries
in the world. In the case of Faheema Shirin R. K.
vs the State Of Kerala,” The High Court of Kera-
la, India duly recognized that the right to access
the internet will be included in the right to educa-
tion provided by the Constitution of India and the
Right to Education Act, 2009. Considering the
situation, the executives have tried to implement
various policies so that education is provided to
at least the students of their own country. It was
observed that education can not be treated as a
casualty, therefore laws must ensure that educa-
tion is granted to the students.

The influence of pandemics on the education
sector and the students urged the government to
come up with measures and ideas to curb these
problems, one such being the initiatives taken by
the United States of America. The American gov-
ernment initiated schemes for student loans. A
presidential memorandum was assented to and
signed by the then President, Mr. Donald Trump,
that mentioned the suspension of payment of the
installments or the accrued interest thereon from
August 2020 to September 2020.7° The initiative
was further extended by the Secretary of Edu-
cation, the United States of America to waive off
the interest accrued and allow temporary cessa-
tion of installments till December 2020.

72 Congressional Research Service. (August 2020).
President Trump’s Executive Actions on Student
Loans, Wage Assistance, Payroll Taxes, and Evictions:
Initial Takeaways .https://crsreports.congress.gov/
product/pdf/LSB/LSB10532

73 Faheema Shirin R. K. vs State Of Kerala. W.P(C).
No.19716/2019-L. https://services.ecourts.gov.in/
ecourtindiaHC/cases/display_pdf.php?filename=%2F
E3WiyNUWFIaR10BGE62WvDdM5tqrq4xjH30NZ2
RXB2kdxpFibAxl1j41X7Bjr5SuF &caseno=WP(C)/197
16/2019&cCode=1&appFlag=

74 Right to Education Act.2009.(IN).(IN)

75 The Higher Education Act.1965.(IN)s.455(f)(2)(D).
(IN)
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Even in the worst pandemic situations the
government, executives, and analysts have tried
to minimize the burden on its natives by em-
phasizing the promotion and protection of better
healthcare and education.

8. UNEMPLOYMENT AND
ENTREPRENEURSHIP

8.1. Unemployment

Pandemic outbreaks in every nature have
drastically impacted human life. The detrimen-
tal effect was noticeable in various sectors such
as the stock market, tourism, fashion industry,
etc. Before the pandemic was experienced, the
fashion industry and tourism industry were flour-
ishing immensely and faced a serious crash.
Similarly, many other professionals were laid off
because of the slump in the global economy.”
This disruption in the world economy led to an
overall contraction by 4.4 percent in 2020 which
is believed to be worse than the financial crisis
experienced by the world in 2008-2009. A report
proved that the European economy experienced
a 0.5 percent inflation rate which subsequently
led to an increase in the unemployment rate to
8 percent.””

The term unemployed as elaborated by the
International Labor Organization provides for the
economically active population who are willing
or seeking work but are not able to get a cor-
responding job. The term also includes individ-
uals who have left their jobs voluntarily. Unem-
ployment is classified into various heads such as
seasonal unemployment, hidden unemployment,
and hardcore unemployment. Such categoriza-
tion of unemployment may vary in magnitude but
tend to have a similar effect. 7

76 Congressional Research Service. ( May 2021).
Unemployment Rates During the COVID-19
Pandemic.https://fas.org/sgp/crs/misc/R46554.pdf

77 COVID-19 pandemic and unemployment dynamics in
European economies. .https://www.researchgate.net/
publication/351532735_COVID-19 pandemic_and
unemployment dynamics_in European economies

78 Sullivan, A. and Sheffrin, M.S. (2003) Economics:
Principles in Action. Pearson Prentice Hall, Upper

Unemployment amidst pandemic was a se-
rious matter of concern. The pandemic spared
none. From petty daily wage workers to some
of the resilient jobs such as fashion models, re-
al-estate, etc. failed to cope up with the pandem-
ic situation. Such well-paying jobs were deemed
to be of “no worth” in the current situations and it
was felt that the demand for these jobs won't rise
or remain constant in the coming years.

Unemployment Insurance

Unemployment was used as a blanket term
to give a cushion to the birth of a financial crisis
in the economy. Unemployment soon became
one of the most prominent reasons for disruption
in the supply chain management of commaodities,
including the essentials. To prevent the situation
from deteriorating, countries came up with var-
ious policies and regulations. One such policy
being, “unemployment insurance.”

Unemployment Insurance(Ul) was much
thought of the concept. Unemployment In-
surance aims to provide income assistance
to individuals who are not employed or are in
search of job opportunities. The Ul Scheme
strives to provide social protection to individu-
als. The scheme interacts with the labor mar-
ket policies where the insuring institutions pro-
vide for the cover of risk and loss related to
unemployment. (ILO, 2019a).

Legal Coverage

The Ul Schemes focus on providing a cover
to the unemployed strata of the society yet the
scheme varies from country to country based on
the inclusion of self-employed individuals, the
addition of public sector workers in the category
of unemployed individuals, and the requirements
related to contribution for social security or oth-
er employment records for availing the Unem-
ployment Insurance Scheme.” The inclusion of
self-employed individuals is highly debated by

Saddle River.

79 Antonia Asenjo and Clemente Pignatti.(October
2019).Unemployment insurance schemes around the
world: Evidence and policy options.https://www.
ilo.org/wemspS/groups/public/---dgreports/---inst/
documents/publication/wems_723778.pdf
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many countries because of the nature of employ-
ment relations. (Boeri and van Ours, 2009)

Other Legal Mandates
The COVID-19 times led to relaxations or
amendments in the current provisions by the gov-
ernments to reduce the impact of the pandemic
on an individual's pocket. Various countries ex-
tended the due dates for maintaining accounts
and paying taxes as well. The brief changes gov-
ernment initiated to fight the pandemic includes:
e France: France opted for a partial un-
employment scheme that ensures that a
company is supposed to pay its employ-
ees compensation that must be equal to
70 percent of the gross salary. The em-
ployees which were entitled to receive
wages (at the minimum wage rate) would
be granted a 100 percent compensa-
tion. Emmanuel Macron, the President
of France, gave relaxation to small busi-
ness owners by postponing the payments
related to taxation, water and electricity
bills, etc.®
e Netherlands: Netherlands implemented
the Emergency Fund Bridging Employ-
ment also known as Noodfonds Over-
brugging  Werkgelegenheid  (NOW).
The scheme intends to provide a cover
by compensating the individuals who
suffered turnover losses.?’ The NOW
Scheme aims to provide for a temporary
reduction of payment of taxes and the
collection of interest for three months
starting from April 2020.82
e United Kingdom: The United Kingdom

80 Ministry of the Economy, Finance and Recovery.
Coronavirus COVID-19: support for businesses.
https://www.economie.gouv.fr/covid19-soutien-
entreprises

81 UWV.(March 2020). The temporary Emergency
Measure Bridging Employment (NOW).https:/www.
uwv.nl/werkgevers/actueel/now.aspx?friendlyurl=/
werkgevers/actueel/noodfonds-overbrugging-
werkgelegenheid-now.aspx

82 Belastingdienst. (2020). https://www.belastingdienst.
nl/wps/wecm/connect/nl/ondernemers/content/
coronavirus-belastingmaatregelen-om-ondernemers-
te-helpen

implemented a scheme related to job re-
tention named the Coronavirus Job Re-
tention Scheme to provide salary to the
employees that were laid off due to the
shortage of funds during the pandemic.
A sum of 80 percent of the allotted to the
unemployed individuals was allowed up
to £2,500 per month. 83

e Spain: Spain was amongst the few coun-
tries to initiate advance payment benefits
to the unemployed employees. The State
Public Employment Service on the aid
and advice of The Ministry of Labor and
Social Economy came into agreement
with the banking sector to provide ben-
efits of advance payment to their unem-
ployed clients.®

e [taly: A total of €4 billion was allocated
by the Italian Finance Ministry of Econo-
my and finance to provide for unemploy-
ment funds.® Further, the limits were re-
vised under the Wage Integration Fund
to support the employees by suspending
the taxation obligations, providing credit
support, etc.

8.2. Entrepreneurship

Pandemic is not always a zero-sum game,
some entrepreneurs fail to succeed while some
work hard to bring innovation and laurels to
their business. The reasons for the success of
some entrepreneurs include the risk-mapping
abilities of the managers. Many philosophers
and researchers believed that the Coronavirus

83 McDermott Will & Emery.(March 2020). UK
Coronavirus Job Retention Scheme Details Announced.
https://www.mwe.com/insights/uk-coronavirus-job-
retention-scheme-details-announced/

84 Presidencia Del Gobierno. (April 2020). Work reaches
an agreement with banks to advance the payment
of unemployment benefits.https://www.lamoncloa.
gob.es/serviciosdeprensa/notasprensa/trabajo14/
Paginas/2020/010420-desempleo.aspx

85 Italian Government Presidency of the Council
of Ministers.2020. http://www.governo.it/it/
articolo/comunicato-stampa-del-consiglio-dei-
ministri-n-37/14324
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pandemic was not the first pandemic ever ex-
perienced by the world, though it is agreed that
the recent past experienced comparatively small
pandemic situations such as H1N1, Ebola, and
Zika viruses, etc. Yet, many entrepreneurs failed
to create a provision for such unexpected risk.®

Pandemic has certain implications on the
economy. If an entrepreneur has imperfect
knowledge about the functioning and working
of real markets, the growth of the business be-
comes stagnant or worse, starts to decline.?’

Some success stories were redefined by
adapting to the consumer needs and by reshap-
ing their entrepreneurial activities such as equat-
ing needs and requirements to a steady supply,
etc. Where the U.S faced a total of 163,735 busi-
ness shutdowns,’0OTT (Over the top) Platforms
such as Netflix, Amazon Prime, Youtube made
a swooping business during the lockdown by in-
vesting millions to attract the prime subscribers
by providing the best content in terms of thriller,
drama, and the recent inclusion of sports con-
tent by Jeff Bezos’s Amazon Prime. The transi-
tion from traditional trading methods to the online
mode also adds up as a factor to success in the
pandemic.®®* The substantial gains from online
selling added to a 40 percent increase in Ama-
zon’s business.

Itis pertinent to note that the Financial Times,
2020 ranked a total of 1000 international entre-
preneurs/companies for showing commendable
performance in terms of growth and profits made
during the COVID-19 situation.®®

86 Schoenfeld, J. (2020). The invisible business risk of
the COVID-19 pandemic. VoxEU, https://voxeu.org/
article/invisible-business-riskcovid-19-pandemic

87 Anca Elena LUNGU , Ioana Andreea BOGOSLOV.
2020.ENTREPRENEURSHIP IN PANDEMIC: HOW
TO SUCCEED?.http://economice.ulbsibiu.ro/revista.
economica/archive/72204lungu&bogoslov.pdf.

88 Yelp: Local Economic Impact Report. September 2020.
https://www.yelpeconomicaverage.com/business-
closures-update-sep-2020.html

89 Columbus, L. (2020, April 28). How COVID-19
Is Transforming Ecommerce. Retrieved
from Forbes: https://www.forbes.com/sites/

louiscolumbus/2020/04/28/how-covid19-is-
transforming-e-commerce/#2b4ee2803544

90 FinancialTimes. (2020, June 19). Prospering in
the pandemic: the top 100 companies. Retrieved

Legal Mandates
The measures taken by various countries are
listed as below:

Belgium: Tax exemptions, remission
of fines, and a two-month extension of
VAT payments were allowed by the Bel-
gium government as social security con-
tributions.®

Singapore: Singapore aimed to boost its
economy by providing benefits to entre-
preneurs. From April 2020 to December
2020, the grants to support enterprise
development rose to 70-80 percent.®
The executives focused on improving
the cash flow by granting a rebate of 25
percent of the tax payable that limits to
$15,000 for the assessment year 2020.%
Hong-Kong: Hong-Kong was directed to
formulate anti-epidemic funds. To ensure
that business houses have adequate job
opportunities to stimulate job opportunities,
a total of $30 billion was established.*
Germany: A tax-free bonus was allowed
to the employees up to €1,500 to pro-
mote social security. Further, advance
payments were allowed to be adjusted
for income and corporate tax to the com-
panies and self-employed individuals.*®
Germany’s Federal Government targeted
a large-scale economic stabilization by

91

92

93

94

95

from  Financial = Times: https://www.ft.com/
content/844ed28c-8074-4856-bde0-20f3bf4cd8 0
Service public fédéral finances.(2020).https://finances.
belgium.be/fr/entreprises/mesures-de-soutien-dans-le-
cadre-du-coronavirus-covid-19

Ministry of Finance Singapore. Budget (2020).https://
www.singaporebudget.gov.sg/docs/default%20
source/budget 2020/download/pdf/supplementary
annexb9.pdf

Ministry of Finance Singapore. Budget (2020).https://
www.singaporebudget.gov.sg/docs/default-source/
budget 2020/download/pdf/supplementary annexb4.
pdf

The Government of the Hong Kong Special
Administrative Region. (2020).Anti-epidemic Fund.
https://www.coronavirus.gov.hk/eng/anti-epidemic-
fund.html

The Federal Government.(2021). Special payments
up to 1,500 euros now tax-free.https:/www.
bundesregierung.de/breg-en/search
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the state guaranteeing 400 billion euros
instead of liabilities and 100 billion euros
for investments.®® The job market was
cushioned by eliminating the liquidity and
supporting the small companies through
refinancing. A short-term work allowance
was also guaranteed by the legislation
for the companies having a minimum 10
percent affected workforce.®”

e (Canada: Canada ensured a temporary
wage subsidy, where the small employers
were eligible for a 10 percent remunera-
tion up to $1,375 in case of employee and
$25,000 in case of the employer.®® The
subsidy was provided for three months.
The government also implemented tax
remittance schemes for small business-
es, big corporations as well as non-profit
organizations.

Author's Note

The countries were efficient enough to imple-
ment new rules and policies. The most common
being the tax deductions. Exemptions from pay-
ment of taxes is indeed a smart option as every
country levies tax to invest the same in the wel-
fare of its citizens. These exemptions created a
provision for the corporates as well as individuals,
the monetary benefits till the time the lockdown
was not uplifted. However, the author applauds
the other schemes initiated by various countries
as it showed that the government works for the
welfare of the people.

96 FEDERAL MINISTRY FOR ECONOMY AND
ENERGY.(2021).Business information and support.
https://www.bmwi.de/Redaktion/DE/Coronavirus/
coronahilfe.html

97 FEDERAL MINISTRY FOR ECONOMY AND
ENERGY.(2020).Fight against Corona: largest
aid package in the history of Germany. https://
www.bundesfinanzministerium.de/Content/DE/
Standardartikel/Themen/Schlaglichter/Corona-
Schutzschild/2020-03-13-Milliarden-Schutzschild-
fuer-Deutschland.html

98 Government of Canada.(2020). Canada’s COVID-19
Economic Response Plan: Support for Canadians and
Businesses.https://www.canada.ca/en/department-
finance/news/2020/03/canadas-covid-19-economic-
response-plan-support-for-canadians-and-businesses.
html

9. RESPONSE-RECOVERY-
REDESIGN FRAMEWORK

The economic slowdown majorly due to pan-
demics and the lockdown became a global con-
cern as in the last three decades global poverty
was at its peak and this acceleration was re-
ferred to as the “deepest recession since World
War II.” (United Nations 2020; World Bank 2020).
It is a matter of appreciation that the policymak-
ers have paced their economy by adapting to the
needs of the society and invested trillion dollars
to improve the condition of the economy and by
adopting the path of sustainable development.*®

So far various countries have formulated
laws, policies, and schemes that are country-spe-
cific. The question in the wake of pandemic aris-
es as to whether these policies bring a change in
economic development. To derive a conclusion
we need to explore the 3R Framework viz. Re-
sponse-Recovery and Redesign.

9.1. Response

The term "Response" here refers to the re-
action to the question addressing the safety of
the people suffering and the interventions for-
mulated to address such emergencies.'® The
treatment of medical waste is one such emer-
gency. Pandemic assorts to medical waste, be
it SARS, H1N1, Ebola Virus, or Coronavirus.
People in masses have been infected by these
viruses. From disposing of the masks to the
disposal of medical syringes and equipment,
treatment of medical waste is of utmost impor-

99 Youth and COVID-19,Response, Recov-
ery and Resilience. OECD. 2020. https://read.
oecd-ilibrary.org/view/?ref=134 134356-ud-
Skox3g26&title=Youth-and-COV-
ID-19-Response-Recovery-and-Resilience&
ga=2.136783608.918675779.1622702520-
1852279966.1621145638

Zusman, E., Kawazu, E., Mader, A., Watabe, A.,
Takeda, T., Lee, S., . . . Takahashi, Y. (2020). (Rep.).
Institute for Global Environmental Strategies.
Retrieved June 3, 2021, from http://www.jstor.org/
stable/resrep29022
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tance.’” The COVID-19 pandemic in the first
half majorly focused on finding the cure of the
virus, however, the second half faced issues of
waste management. A 102.2 percent increase
was recorded in medical waste disposal by both
the public and private hospitals or medical care
centers. In addition to this, the infectious waste
discarded by the hospitals during the pandem-
ic increased by 9 percent.'? Countries like In-
dia have been the major victims of negligence
and improper medical waste management as
the country now suffers from variants of black
fungus, yellow fungus, and white fungus which
in addition to coronavirus has become critical.
The main cause of these fungus variations is
the lack of proper sanitation and medical waste
management.

The response is generally related to short-
term problems that are to be resolved by imme-
diate decisions by the expert group, therefore not
much government intervention is required. To
cater to this unexpected response of an already
existing society, certain measures were listed
by the medical board. It was suggested that
the COVID-19 patient wards must be separated
from the other wards to prevent transmission of
the virus. Further, the procedure laid down for
the disposal of infectious, sharp, and patholog-
ical waste must be followed by every hospital or
medical care center treating the COVID-19 pa-
tients.' The sanitization of all the medical equip-
ment was also advised.

101  Amani Maalouf, Hani Maalouf. (April.2021).Impact of
COVID-19 pandemic on medical waste management
in Lebanon. https://doi.org/10.1177%2F073424
2X211003970.

102  Kalantary, R.R., Jamshidi, A., Mofrad, M.M.G. et
al. Effect of COVID-19 pandemic on medical waste
management: a case study. J Environ Health Sci
Engineer 19, 831-836 (2021). https://doi.org/10.1007/
s40201-021-00650-9

103 Wei W, Zheng D, Lei Y, Wu S, Verma V, Liu Y,
et al.2020. Radiotherapy workflow and protection
procedures during the Coronavirus Disease 2019
(COVID-19) outbreak: Experience of the Hubei
Cancer Hospital in Wuhan, China. Radiother Oncol.
2020;148:203-10.

9.2. Recovery

The term “Recovery” here refers to retrieving
control over the decisions that stimulated a dis-
missive economy and employment opportunities.
A green recovery is essential for the sustainable
development and growth of any economy. Many
philosophers and researchers admitted that nature
healed itself during the lockdown situation as there
was a comparative decline in carbon dioxide emis-
sion. Randolph Bell, Director of the Global Energy
Center, after reviewing NASA's satellite images
reported that there was a 25 percent decrease in
carbon emissions during the lockdown in Europe
and China.'® Further, according to Marshall Burke,
the Department of Earth System Science at Stan-
ford University asserts that there were an overall
reduction in the death rate of children (below the
age of 5) and adults( aged 70 years or more) due
to lockdown in China.'® These statistics prove that
a mere pause in the functional economy led to a
priceless improvement in the Climate Change of
the world at large.

The recovery requires a broader allocation of
stimulus and policy and aims to have a long-term
impact on society.'® Amidst the pandemic many
countries were struggling to have ready access
to oxygen cylinders for the COVID-19 patients,
the executives, as well as the society at large,
realized the need to conserve nature. It was ad-
mitted that the liability of both the lawmakers and
individuals is “joint and several.”'®” Therefore,

104  The European Space Agency.Coronavirus lockdown
leading to drop in pollution across Europe.2020.https://
www.esa.int/Applications/Observing_the Earth/
Copernicus/Sentinel-5P/Coronavirus_lockdown
leading_to_drop_in_pollution across Europe?utm_
source=newsletter&utm_medium=email&utm
campaign=newsletter axiosgenerate&stream=top

105  Global Food, Environment and Economic Dynamics.
(March.2020).COVID-19 reduces economic activity,
which reduces pollution, which saves lives.http://
www.g-feed.com/2020/03/covid-19-reduces-
economic-activity.html

106  Dickon Pinner, Matt Rogers, and Hamid Samandari.

(April.2020).Addressing climate change in a
post pandemic  world. http://acdc2007.free.fr/
mckclimate420.pdf

107  Khushboo Garg, George G. Tumanishvili. (April
2021).Legal Aspects and Implications of Climate
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it is expected that measures would be taken to
protect the environment and climate change.

9.3. Redesign

The term redesign here refers to the improve-
ment or reformulation of the policies, infrastructure,
etc. to uplift the economy and society. The rede-
sign can be equated with innovation. The existing
resources with certain modifications become best
suited for the present situation. The response that
catered to the issue of increasing medical waste
was restructured with innovation. The tradition-
al disposable masks were made of plastic fibers
that were prone to a much worse breakdown as
compared to the microplastics and water bottles. A
Dutch designer, Marianne de Groot designed bio-
degradable masks worth €15 which once buried
have the ability to sprout into a flower. Innovation
can do wonders. A 3rd Year engineering student,
P Mohan Aditya was conferred copyright for his
innovation of making a biodegradable face shield
“Pavitrapati'®”, that consists of; nanofibers and
acts as an anti-bacterial, antifungal, and antiviral
property that aids in fighting the virus. It is pertinent
to consider that the above-mentioned innovations
were pocket-friendly and assisted in conserving the
environment from becoming a huge garbage dump
of microplastics.

10. CONCLUSION

The world has faced many pandemics, not
one. A pandemic that has survived more than a
year in the world needs to be addressed. Resil-
ience can be achieved through appropriate pub-
lic governance. The decision-makers invested
efforts to create a provision for an influenza virus
after it became prominent in society. However,
the need of the hour is to “anticipate.” The up-
coming technological advancements and the fre-
quent inventions of science create an obligation

Change.https://doi.org/10.36475/7.2.8
108  DIAT’S Patented Mask. Patent No. 601/MUM/2013.
(IN).(IND)

on lawmakers to contemplate that a much worse
pandemic can hit pretty soon. The intention is not
to be pessimistic but to be optimistic enough to
create provisions for the future. The reinforce-
ment of the crisis requires trust that the economy
will build itself better.

Approximately Eight Trillion Dollars have been
accounted for the fiscal measures for the liquidi-
ty injections.® The International Monetary Fund
(IMF) is expected to disburse the demand raised
in this emergency. Countries are aiming to achieve
their commitments to recover from the pandemic.
For example, the European Union strategizes on
bringing substantial improvement in the environ-
ment. The Green Recovery Alliance"® commits to
intergenerational justice. The Welsh Government
of the United Kingdom through the Future Gener-
ations Act, 2015 evaluates measures to recover
from the effects of a pandemic to conventionalized
intergenerational justice. A similar approach was
followed by Switzerland to incorporate intergen-
erational justice by focusing on sustainable de-
velopment, environmental protection, etc. Further,
certain OECD countries such as Greece, Slovenia,
Canada, etc. focus on accomplishing administra-
tive strategies to shape a better future and vision
for the youth. "2

Similarly, the research paper aimed to divert
the attention of the readers to the untouched as-
pects of the law. Pandemic demands a legal re-
sponse as well as a social response. Laws are
formulated, now it is on the individuals to tighten
up their seat belts and analyze the importance of
unity, trust, and cooperation.

109  Vitor Gaspar.W. Raphael Lam.Mehdi Raissi. (April
2020). Fiscal Policies to Contain the Damage from
COVID-19. https://blogs.imf.org/2020/04/15/fiscal-
policies-to-contain-the-damage-from-covid-19/

110  Launch of the European alliance for a Green
Recovery. Nd. https://www.politico.eu/wp-content/
uploads/2020/04/Press-Release-European-Alliance-
for-a-Green-Recovery-Pascal-Canfin.pdf

111 Well-being of Future Generations (Wales) Act. 2015.
WLS.WAL

112 OECD Policy Responses to Coronavirus (COVID-19).
(June 2020).Youth and COVID-19: Response,
recovery and resilience. https:// www.oecd.org/
coronavirus/policy-responses/youth-and-covid-19-
response-recovery-and-resilience-c40e61c6/

Khushboo Garg, Dr. George G. Tumanishvili



oo
(@p}

#20, ©9399%géo0, 2021

Khushboo Garg, Dr. George G. Tumanishvili

BIBLIOGRAPHY:

1.

b= |

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Last JM, editor. A dictionary of epidemiology, 4th edition. New York:
Oxford University Press; 2001

World Health Organization. COVID-19 Public Health Emergency of
International Concern (PHEIC) Global research and innovation forum,
https://www.who.int/publications/m/item/covid-19-public-health-emer-
gency-of-international-concern-(pheic)-global-research-and-innova-
tion-forum

Danchin, P., Farrall, J., Rana, S., & Saunders, I. (2020). The Pan-
demic Paradox in International Law. American Journal of International
Law, 114(4), 598-607. doi:10.1017/ajil.2020.69

Rainbolt G.(2006).The Concept of Rights. Springer

Susanta Mahato,Swades Pal,Krishna GopalGhosh.(2020). Effect of
lockdown amid COVID-19 pandemic on air quality of the megacity Del-
hi, India. Science of The Total Environment, https://doi.org/10.1016/.
scitotenv.2020.139086

Meichang Wang, Feng Liu, Meina Zheng.(2020). Air quality improve-
ment from COVID-19 lockdown: evidence from China. htips:/link.
springer.com/article/10.1007%2Fs11869-020-00963-y Springer

The Indian Penal Code.1860.IN.s.188.IND

Epidemics Diseases Act.1897.IN.IND

New York Codes, Rules and Regulations.2021.N.Y.s.66-3.2.NY

. The New York State Senate.2019-2020. NY. S8125A.NY
. Ramanand and Others v. Dr. Girish Soni and Others, RC Rev.

447/2017. https://www.livelaw.in/pdf_upload/pdf_upload-375186.pdf
Eviction Moratorium Public Safety Exception Emergency Amendment
Act of 2021.2021.(COL). B24-0163.(DC)

Elbaum A. (2020). Black Lives in a Pandemic: Implications of System-
ic Injustice for End-of-Life Care. The Hastings Center report, 50(3),
58-60. https://doi.org/10.1002/hast.1135

Universal Declaration of Human Rights. Article 1. https://www.un.org/
sites/un2.un.orgffiles/udhr.pdf

The Constitution of India.1950. Fundamental Rights. IN. Arti-
cle 25-28. IN

UN Women. The Shadow Pandemic: Violence against women dur-
ing COVID-19. https://www.unwomen.org/en/news/in-focus/in-focus-
gender-equality-in-covid-19-response/violence-against-women-dur-
ing-covid-19

Raveena Rao Kallakuru & Pradyumna Soni. (2018). CRIMINAL-
ISATION OF MARITAL RAPE IN INDIA: UNDERSTANDING ITS
CONSTITUTIONAL, CULTURAL AND LEGAL IMPACT. http://docs.
manupatra.in/newsline/articles/Upload/8787A55C-D93F-4589-8 A68-
A9AQ032AFAFOE .pdf

Violence Against Women Act Reauthorization Act. 2021.
US.H.R.160.US

Guttmacher Institute. (2020). The COVID-19 outbreak: potential fallout
for sexual and reproductive health and rights sexual-and-reproduc-
tive-health-and-rights.  https://www.guttmacher.org/article/2020/03/
covid-19-outbreak-potential-fallout-

Human Rights Committee. (October 2018).General comment No. 36
(2018) on article 6 of the International Covenant on Civil and Political
Rights, on the right to life. https://www.ohchr.org/Documents/HRBod-
ies/CCPR/CCPR_C_GC_36.pdf

Medical Termination of Pregnancy (Amendment) Bill. 2020.(IN).s.3(IN)




#20, December, 2021

w
~

22.

23.

24,

25.

26.

27.

28.
20.
30.

31.

32.

33.

34.

35.

36.

37.

38.

Jane Roe, et al. v. Henry Wade, District Attorney of Dallas County. 410
U.S. 11393 S. Ct. 705; 35 L. Ed. 2d 147; 1973 U.S. LEXIS 159. https://
tile.loc.gov/storage-services/service/ll/usrep/usrep410/usrep410113/
usrep410113.pdf

Alberto R. Gonzales, Attorney General, Petitioner v. LeRoy Carhart,
et al.; Alberto R. Gonzales, Attorney General, Petitioner v. Planned
Parenthood Federation of America, Inc., et al

Moukaddam N, Shah A.(2020). Psychiatrists beware! The impact of
COVID-19 and pandemics on mental health. Psychiatric Times 2020.
https://www.psychiatrictimes.com/psychiatrists-beware-impact-coro-
navirus-pandemics-mental-health

European Court of Human Rights Council of Europe.Convention for
the Protection of Human Rights and Fundamental Freedoms. https://
www.echr.coe.int/documents/convention_eng.pdf

European Court of Human Rights Council of Europe. Convention for
the Protection of Human Rights and Fundamental Freedoms. art.5(1).
https://www.echr.coe.int/documents/convention_eng.pdf

Bandhua Mukti Morcha v Union of India.1984 AIR 802, 1984 SCR (2)
67. https://main.sci.gov.in/judgment/judis/9643.pdf

Directive Principle of State Policies.Part IV.(IN).art.36-51.(IN)

The Coronavirus Act.2020. (UK).s.48-49.(ENG.WLS.SCT.)

The Health Protection (Coronavirus) Regulations. 2020.UK.s.5.
(ENG.WLS.SCT.)

Rhea Chakraborty v State of Bihar. Transfer Petition
(Crl.) No.225 of 2020. https://main.sci.gov.in/supreme-
court/2020/15928/15928 2020_36_1501_23473_Judge-
ment_19-Aug-2020.pdf

Practical Law Employment.COVID-19: Emergency volunteers. https://
uk.practicallaw.thomsonreuters.com/w-024-86007originationContex-
t=document&transitionType=Documentltem&contextData=(sc.De-
fault)&firstPage=true

Congressional Research Service. (August 2020). President Trump’s
Executive Actions on Student Loans, Wage Assistance, Payroll Tax-
es, and Evictions: Initial Takeaways. https://crsreports.congress.gov/
product/pdf/LSB/LSB10532

Faheema Shirin R. K. vs State Of Kerala. W.P(C). No.19716/2019-L.
https://services.ecourts.gov.in/ecourtindiaHC/cases/display_pdf.
php?filename=%2FE3WiyNUWFIaR10BGE62WvDdM5tqrg4xjH30N-
Z2RXB2kdxpFibAxlj41X7Bjr5uF&caseno=WP(C)/19716/2019&c-
Code=1&appFlag=

Antonia Asenjo and Clemente Pignatti.(October 2019).Unemployment
insurance schemes around the world: Evidence and policy options.
https://www.ilo.org/wcmsp5/groups/public/---dgreports/---inst/docu-
ments/publication/wcms_723778.pdf

UWV. (March 2020). The temporary Emergency Measure Bridging
Employment (NOW). https://www.uwv.nl/werkgevers/actueel/now.as-
px?friendlyurl=/werkgevers/actueel/noodfonds-overbrugging-werkge-
legenheid-now.aspx

Belastingdienst.  (2020). https://www.belastingdienst.nl/wps/wcm/
connect/nl/ondernemers/content/coronavirus-belastingmaatregel-
en-om-ondernemers-te-helpen

McDermott Will & Emery. (March 2020). UK Coronavirus Job Re-
tention Scheme Details Announced. https://www.mwe.com/insights/
uk-coronavirus-job-retention-scheme-details-announced/

Khushboo Garg, Dr. George G. Tumanishvili



oo
(0 o)

#20, ©9399%géo0, 2021

Khushboo Garg, Dr. George G. Tumanishvili

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

Presidencia Del Gobierno. (April 2020). Work reaches an agreement
with banks to advance the payment of unemployment benefits. https://
www.lamoncloa.gob.es/serviciosdeprensa/notasprensal/trabajo14/
Paginas/2020/010420-desempleo.aspx

Italian Government Presidency of the Council of Ministers. 2020. http://
www.governo.it/it/articolo/comunicato-stampa-del-consiglio-dei-min-
istri-n-37/14324

Schoenfeld, J. (2020). The invisible business risk of the COVID-19
pandemic. VoxEU, https://voxeu.org/article/invisible-business-riskcov-
id-19-pandemic

Anca Elena LUNGU, loana Andreea BOGOSLOV. 2020.ENTREPRE-
NEURSHIP IN PANDEMIC: HOW TO SUCCEED? http://economice.
ulbsibiu.ro/revista.economica/archive/72204lungu&bogoslov.pdf
Yelp: Local Economic Impact Report. September 2020. https://www.
yelpeconomicaverage.com/business-closures-update-sep-2020.html
Columbus, L. (2020, April 28). How COVID-19 Is Transforming Ecom-
merce. Retrieved from Forbes: https://www.forbes.com/sites/louis-
columbus/2020/04/28/how-covid19-is-transforming-e-commerce/#-
2b4ee2803544

FinancialTimes. (2020, June 19). Prospering in the pandemic: the top
100 companies. Retrieved from Financial Times: https://www.ft.com/
content/844ed28c-8074-4856-bde0-20f3bf4cd8f0

Service public fédéral finances.(2020). htips://finances.belgium.
be/fr/entreprises/mesures-de-soutien-dans-le-cadre-du-coronavi-
rus-covid-19

Ministry of Finance Singapore. Budget (2020). https://www.singapore-
budget.gov.sg/docs/default-source/budget _2020/download/pdf/sup-
plementary annexb4.pdf

The Government of the Hong Kong Special Administrative Region.
(2020).Anti-epidemic Fund. https://www.coronavirus.gov.hk/eng/an-
ti-epidemic-fund.html
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/
Themen/Schlaglichter/Corona-Schutzschild/2020-03-13-Milliarden-
Schutzschild-fuer-Deutschland.html

Government of Canada. (2020). Canada’s COVID-19 Economic Re-
sponse Plan: Support for Canadians and Businesses. https://www.can-
ada.ca/en/department-finance/news/2020/03/canadas-covid-19-eco-
nomic-response-plan-support-for-canadians-and-businesses.html
Zusman, E., Kawazu, E., Mader, A., Watabe, A., Takeda, T., Lee,
S.,... Takahashi, Y., 2020. (Rep.). Institute for Global Environmental
Strategies. Retrieved June 3, 2021, from http://www.jstor.org/stable/
resrep29022

Amani Maalouf, Hani Maalouf. (April.2021).Impact of COVID-19
pandemic on medical waste management in Lebanon. https://doi.
0rg/10.1177%2F0734242X211003970

Kalantary, R.R., Jamshidi, A., Mofrad, M.M.G. et al. Effect of COV-
ID-19 pandemic on medical waste management: a case study. J En-
viron Health Sci Engineer 19, 831-836 (2021). https://doi.org/10.1007/
s40201-021-00650-9

Wei W, Zheng D, Lei Y, Wu S, Verma V, Liu Y, et al.2020. Radiotherapy
workflow and protection procedures during the Coronavirus Disease
2019 (COVID-19) outbreak: Experience of the Hubei Cancer Hospital
in Wuhan, China. Radiother Oncol. 2020;148:203-10

Dickon Pinner, Matt Rogers, and Hamid Samandari. (April.2020). Ad-




#20, December, 2021

w
(NoJ

56.

57.

58.

59.
60.

dressing climate change in a post pandemic world. http://acdc2007.
free.fr/mckclimate420.pdf

Khushboo Garg, George G. Tumanishvili. (April 2021).Legal Aspects
and Implications of Climate Change. https://doi.org/10.36475/7.2.8
Vitor Gaspar.W. Raphael Lam.Mehdi Raissi. (April 2020). Fiscal
Policies to Contain the Damage from COVID-19. https://blogs.imf.
org/2020/04/15/fiscal-policies-to-contain-the-damage-from-covid-19/
Well-being of Future Generations (Wales) Act. 2015.WLS.WAL
OECD Policy Responses to Coronavirus (COVID-19).(June 2020)
Youth and COVID-19: Response, recovery and resilience. https:/
www.oecd.org/coronavirus/policy-responses/youth-and-covid-19-re-
sponse-recovery-and-resilience-c40e61c6/

Khushboo Garg, Dr. George G. Tumanishvili



S
o

#20, ©9399%géo0, 2021

Nika Svanidze

COMPATIBILITY OF THE EU
AND GEORGIAN PERSONAL
DATA PROTECTION REGIMES
AND DATATRANSFER

Nika Svanidze

MA of International Law and Human Rights
Social/Resettlement Specialist at UniProfGroup Ltd.

KEYWORDS: Personal Data, Data Transfer, Association Agreement

ABSTRACT

The work discusses Personal Data Protection system under the Eu-
ropean Union law, also Personal Data Protection in Georgia and the
compatibility of those two regimes. Moreover, there were mentioned
ways how Georgia can adopt regulations and harmonize its legislation,
to be compatible with the European Union Personal Data Protection re-
gime. The work emphasized efforts of Georgia on the path of developing
its Personal Data Protection system. The many citizens of Georgia don'’t
even have a knowledge that their Personal Data has to be defended.
Although, the court practice of Georgia revealed good developing signs
in this field. If before there were not any cases concerning personal data
protection, today we have some good decisions regarding the person-
al data protection. The data transfer between the European Union and
Georgia, is also implemented in the Association Agreement between the
European Union and Georgia. Here as well has to be mentioned that
the Association Agreement was the greatest step for Georgia, it was the
great opportunity to harmonize Georgian Personal Data system with a
European. Step by step, Georgia is straining to become a member of
the European Union. Thus, this work is a look through past and future of
Georgian and EU relations in the field of Personal Data system.
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INTRODUCTION

Modern reality is impossible to imagine without
an internet. Internet commenced to be the part of
our daily life. We created on the Internet our vir-
tual reality and every day we share some kind of
personal information in there. Even in case, when
you buy the things online, or making flight reserva-
tions, during this time you share with the controllers
your own personal data. These personal data can
be many kinds of, likewise, name, age, bank card
details, gender and other important minutiae which
are valuable traits of your personality. But do we
really need to protect this personal data?

Answers on this question are the conventions,
regulations and directives adopted by the United
Nations and the European Union, which are con-
stantly here for the defence of the personal data.
The first ever document which mentioned the im-
portance of the private realm, was the UDHR in the
Article 12. Next step in this field was adoption of The
International Covenant on Civil and Political Rights
(ICCPR), it declares that no one’s privacy, home,
correspondence, honour and reputation may be
subjected to arbitrary and unlawful interference.
After the enhance role and improvement of the
modern technologies, also to revelations on mass
surveillance handle in some states, since 2013 the
United Nations promptly adopted two resolutions.
Those regulations were emphasized the negative
effects of the mass surveillance, though resolu-
tions adopted in 2016 and 2017 made novel points,
meticulously about the diminishing of the powers
of intelligence agencies and denouncing of mass
surveillance. The robust part of those resolutions
is that they reaffirm responsibility of state authori-
ties, moreover they indicate private sector’s liability
to respect Human Rights, companies are obliged
to inform consumers about the gathering, usage,
sharing and retention of personal data and to set
forth transparency. In case of the European Union,
firstly the Charter of Fundamental Rights in the Ar-
ticle 8 implemented the right to personal data pro-
tection, in addition it also sorted out the core values
associated with the mentioned right. Take note that
before the development of computers and internet
and the rise of the information society, ECHR ad-

opted the aforementioned Article 8. 1960s brought
broad changes in technologies, therefore here was
the demand for more detailed rules to protect indi-
vidual's personal data. Thus, in 1981, a Conven-
tion for the protection of individuals with regard to
automatic processing of personal data (Convention
108), was created. The main aim of the given con-
vention is to defend and regulate transborder flows
of personal data. Till the adoption of the main docu-
ment for the defence of personal data, the legal tool
on data protection was Directive 95/46/EC, which
was adopted by the European Parliament and the
Council on 24 October of 1995. The mentioned
Directive implemented the protection and the free
movement of personal data of the individuals with
regard to the processing of personal data. In 2016
EU adopted the modernized data protection legis-
lation, also named as the General Data Protection
Regulation (GDPR). This regulation is the best fit
for the modern economic and social challenges, in
context of protecting fundamental rights. The inter-
esting part is that what's happening with personal
data protection in the neighboring countries of EU,
in our case in Georgia.'

In 2014 Georgia signed Association Agree-
ment 2 for becoming a member of the European
Union. As Georgia is one of the Eastern Part-
nership states, it took a liability to comply with
data privacy requirements. The main objective
of Georgia is the harmonize its own legislation
with the European standards, specifically re-
garding the users’ rights, defence along with en-
couraging e-government initiatives, to implement
personal data security and support their active
usage between business, governments and citi-
zens.® Therefore, the main hypothesis of the giv-

1 Handbook on European data protection Law — 2018
edition; European Union Agency for Fundamental
Rights and Council of Europe; Imprimerie Centrale in
Luxembourg, 2018; p. 17-27.

2 Association agreement between the European Union
and the European Atomic Energy Community and
their Member States of the one part and Georgia, on the
other part. Opened for signature 27 June 2014, [entered
into force 1 July 2016]. OJ L 261/4.

3 M.Tsulukidze, K. Nyman-Metcalf, V.Tsap, 1. Pappel,
D. Draheim; Aspects of Personal Data Protection from
State and Citizen Perspectives — Case of Georgia;
Digital Transformation for a Sustainable Society in the
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en research is to find out if Georgian regime of
Personal Data Protection is compatible with EU
regime, also to investigate if there are the issues
concerning the data transfer from EU to Georgia.

PERSONAL DATA
PROTECTION IN EU

After the Second World War, the protection
of privacy commenced to be one of the most im-
portant tasks in the realm of Human Rights, thus
it was implemented in several regulatory texts, at
the European level. The disaster and misdeed of
the mentioned period of history, disclosed what
can happen when large databases of personal
data were utilized for the segregation of population,
meticulously of the targeted minority groups, also it
was a way to ease the genocide. It was an example
how menacing public invasion could be into the pri-
vate realm. # For not repeating the history, EU has
adopted several Directives. Though, nowadays the
biggest instrument for the defence of the personal
data in EU is the General Data Protection Regula-
tion (GDPR). This is an impressive tool that has to
be discussed in this research paper. The General
Data Protection Regulation (GDPR) contrasted to
its predecessors, accurately puts more points on
individual control over personal data. New princi-
ples which are embedded in the given regulation
reinforce individuals in obtaining more control over
their data. 5 One of the key notions of data protec-
tion, which determines the material scope of the
DPD and the GDPR is “Personal data’. Data pro-
tection principles, rights and obligations, which are
implemented in Article 3(1) of DPD and Article 2(1)
of GDPR applies solely then, when personal data
is processed. Pursuant to GDPR “Personal Data’
is: “any information relating to an identified or iden-
tifiable natural person (‘data subject’); an identifi-

21st Century; Springer, 2019; p. 477.

4 N. Robinson, H. Graux, M. Botterman, L. Valeri;
Review of the European Data Protection Directive;
May 2009; p. 6.

5 I. van Ooijen, Helena U. Vrabec; Does the GDPR
Enhance Consumers’ Control over Personal Data? An
Analysis from a Behavioural Perspective; Journal of
Consumer Policy; Springer; 2019; p. 91.

able natural person is one who can be identified,
directly or indirectly, in particular by reference to an
identifier such as a name, an identification number,
location data, an online identifier or to one or more
factors specific to the physical, physiological, ge-
netic, mental, economic, cultural or social identity
of that natural person.” Anonymous data has con-
trary characteristic to personal data, it mostly ren-
dered in a way that information is not identifiable
or does not identifies a person, or personal data.
Processing anonymous data did not fall under the
realm of data protection law. Pseudonymous data
acquires the traits of personal data after pseud-
onymisation, with this way it is plausible to identify
person, and as a result it falls under the realm of
the data protection law.” The resulting definition of
personal data is broad, flexible, and adaptable to
technological context.® To get through more pre-
cisely in the notion of “Personal Data’, here has to
be mentioned the court case named as Lindqvist,
which took place in 2014. After this case, focus in-
stead of comprehensive definition, was put on the
big lines. There were other cases which provided
more depth analyze of the particular elements of
“Personal Data’. Those cases were Breyer, YS and
others and Nowak.®

The earlier regulation on protection of personal
data were not that explicit about the need for indi-
vidual control, though the GDPR is not reluctant to
this. Actually, fortifying individual control was one of
the main objectives of the EU legislator. Despite the
fact that the GDPR pays great amount of attention
to data subjects “control, behavioral scientists criti-
cized it for not being able to address threats appro-
priately. With the swift development of intrusive dig-
ital technologies and algorithmic decision-making,
the challenges for control over data become more
complex. Therefore, there are apparent threats re-

6 General Data Protection Regualtion (GDPR); Art 4(1).

7 N. Purtova, The law of everything. Broad concept
of personal data and future of EU data protection
law; Law, Innovation and Technology; Informa UK
Limited, trading as Taylor & Francis Group; 02 Apr
2018; pp. 40-42.

8 D.J. Solove, P.M. Schwartz; An Overview of Privacy
Law; Privacy Law Fundamentals, Chapter 2; IAPP;
2015;p. 9.

9 Opt. cit. N. Purtova, pp. 22-23.
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European data protection law implements
independent supervision as one the most sig-
nificant component. Case law also highlighted
importance of independent supervision. Espe-
cially, in the case named as Schrems. EU law,
specifically the General Data Protection Regula-
tion recognizes free flow of data among Europe-
an Union states. Despite this, the General Data
Protection Regulation conveys specific require-
ments affiliated with personal data transfers to
third countries. This means to transfer data out-
side the European Union and to other interna-
tional organisations. The Regulation mentions
significance of this kind of data transfer in inter-
national trade and cooperation sphere, though it
admits risks during the transfer of personal data.
As a result, the General Data Protection Reg-
ulation provides the same amount of defence
to personal data which was transferred to third
countries as they harness within the EU. Data
transfer is feasible if it complies with the articles
written down in Chapter V of the General Data
Protection Regulation. Under EU law, the flow
of personal data must be free from any kind of
restrictions or prohibitions throughout the EU
and among Contracting Parties. In case of data
transfer to third countries and to organisations,
EU law set out some specific conditions. EU law
implements two ways of approving data trans-
fer to third countries and to organisations. First
way is an adequacy decision made by the Eu-
ropean Commission. This way of data transfer
is implemented in Article 45 of the General Data
Protection Regulation." Before making an ade-
quacy decision, there are several points which
are analyzed by the European Commission.
Firstly, the European Commission examines the
national law and appropriate international obliga-
tions, next if country participates in regional and
multilateral systems, meticulously regarding the
data protection. Also, the European Commis-
sion can check other conditions on case basis.
If all the conditions were met, then the European
Commission issues an adequacy decision. The

10 Opt. cit. I. van Ooijen, Helena U. Vrabec, pp. 92-93.
11 General Data Protection Regulation, Art. 45.

adequacy decision has binding effect. In case of
absence of European Commission adequacy de-
cision, the controller or processor has to convey
appropriate defence, which includes legal reme-
dies and enforceable rights for the data subject.
There are several applicable safeguards, which
can be established by: a legally binding and en-
forceable instrument between public authorities
or bodies; binding corporate rules; standard data
protection clauses adopted either by the Euro-
pean Commission or by a supervisory authority;
codes of conduct; or certification mechanisms.
The General Data Protection Regulations also
notes other appropriate safeguards, those are
the data receiver in a third country and contrac-
tual clauses among the controller or processor
in the European Union. GDPR in Article 47 high-
lights personal data transfer based on mandatory
corporate rules, which appears within the same
group enterprises or a joint economic activity.'?
Moreover, the General Data Protection Regula-
tion includes rule to transfer personal data with
third country for specific purposes based on an
international agreement. Although, there is writ-
ten down some special rules for the cushion of
personal data during the mentioned situation. '

PERSONAL DATA PROTECTION
IN GEORGIA

Georgia its first law on personal data protec-
tion enacted only in 2011. Until this period here
was not a lex specialis legislation on personal
data protection. The Constituion of Georgia im-
plements regular rule about private life. Pursuant
to the Constitution here has to be person’s con-
sent to access its personal information.' Neither
Civil Code of Georgia, nor General Administrative
Code of Georgia, had any specific rules about
the personal data protection. Specific approach
to data protection was possible to found solely
in laws, likewise, Tax Code of Georgia, Decree

12 General Data Protection Regulation, Art. 47.

13 Opt. cit. Handbook on European data protection; pp.
249-271.

14 Constitution of Georgia, Art. 15.
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of National Commission of Communications of
Georgia on Provision of Services and Protection
of Consumers’ Rights in the Sphere of Electronic
Communications and others. Despite this, those
decrees and laws were working in a narrow field
and regulated solely those spheres for what they
were enacted.

As it was mentioned above, Georgia in 2011
adopted law on protection of personal data.
Pursuant to Neighborhood Policy Action Plan
Georgia, country took liability to implement the
Convention for the Protection of Individuals with
regard to Automatic Processing of Personal
Data. Therefore, Georgia took a great responsi-
bility to at least adopt the law which could protect
the person’s personal data. Law of Georgia on
Personal Data Protection was adopted by Par-
liament of Georgia on December 28, 2011. The
main objective of the law is to defend the right of
privacy in bond with processing personal data.
The law provides some “general principles of per-
sonal data processing’, likewise, lawfulness and
fairness. According to it the person whose data
has to be processed shall be notified about this.
The “Data Subject’ includes number of rights,
and person’s consent for processing his person-
al data, is obligatory. In Article 3 of the law of
Georgia on Personal Data Protection'® are men-
tioned some restrictions, when existed law can-
not be applied. Some of them are quite vague,
meticulously it is hard to comprehend why the
aforementioned law cannot be applied for some
specific situations.

The main strength of the law of Georgia on
Personal Data Protection is that it implemented
a new institute, named as Personal Data Protec-
tion Inspector. The Personal Data Protection In-
spector is responsible for the lawfulness of data
processing. The Personal Data Protection In-
spector is elected based on an open competition
that is enacted by the law. The Premier Minister
of Georgia has to approve the Competition Com-
mission. The representative of NGO, government
of Georgia, Judiciary and Public Defender’s Of-
fice and government of Georgia participates in
the Competition Commission. This was the main

15 Law of Georgia on Personal Data Protection, Art. 3

novelty made by the law of Georgia on Personal
Data Protection.

In the end of 2013 Personal Data Protection
Inspector of Georgia was finally established. The
competences of Personal Data Protection Inspec-
tor contains consulting organisations on matters af-
filiated with data defence, managing audits of data
controllers, addressing citizen investigations and
growing utter level of knowledge regarding infor-
mation security. The role of Personal Data Protec-
tion Inspector increments on daily basis in Georgia.
Therefore, the given research paper will discuss in-
quires of Personal Data Protector Inspector during
performance of its duties. As they investigated, by
a decade in Georgia, adaptation of data defence
standards and regulations preceded the implemen-
tation of electronic systems in administrative bod-
ies. The law of Personal Data Protection requires
to preserve detailed records of all manipulation
when it comes to the electronically processed per-
sonal information. This precludes Personal Data
Protection Inspectorate from officially obliged state
entities to realize aforementioned mechanism. The
automatic logging mechanism in databases includ-
ing nationals’ personal data is highly monitored and
carried out in practice by Personal Data Protection
Inspectorate. The lack of automated audit trace
conveys opportunity to punish controller, even with-
out of data revelation and mishandling. Every Data
Protection Inspector Office has their filling system
catalogues, which is an electronic document. This
document includes the list of data categories pro-
cessed by per data controller in Georgia. The men-
tioned electronic document is filled by controller’s
authorities and database inscription is there as well.
One of the most significant liabilities of Personal
Data Protection Inspector Office is to be the medi-
ator among data controller authorities and citizens,
with this way it is representing the interests of data
subjects. Pursuant to Personal Data Protection In-
spector’s office the number of citizens inquires has
incremented during the past couple of years for at
least five times."” Seeing this, it is clear that Per-

16 B. Jalagania, Regulatory Framework for Personal
Data Protection in Georgia and its accordance with EU
regulations; University of Oslo, 2013; pp. 25-29.

17 Opt. cit. M. Tsulukidze, K. Nyman-Metcalf, V. Tsap, 1.
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sonal Data Protection is a novelty in the Georgian
legislation. Despite this fact, the law implemented a
robust instrument as the Personal Data Protection
Inspector, whose performance harnesses the valu-
able assist in newly established system of personal
data protection in Georgia. There was conducted
the survey about users’ comprehension of data
safety in Georgia. The survey distinguished differ-
ent results. Though, finally it can be summarized
that considerable number of citizens are ready to
be adopted to e-services, but the other part of the
users still inclined to remain limited because of their
anxiety concerning the data security in the society.

COMPATIBILITY OF
TWO REGIMES AND
TRANSFER OF DATA

In 2014 Georgia officially proclaimed it's willing
to be the member of the European Union. After
the signing the Association Agreement, Georgia
took a liability to harmonize its legislation with an
European standards. This concerns specifical-
ly, user’s rights, defence and security of personal
data together with encouraging e-government ini-
tiatives and allying for their active usage among
governments, citizens, and businesses. Georgia
made great effort to be compatible with the Euro-
pean Union regime, though still there are plenty of
issues that have to be tackled. To reach the ob-
jectives Georgia is obliged to make robust steps in
protection of personal data and its security. Geor-
gia has to make amendments in the field of data
controllers. Controllers should be liable to present
a scripted policy on data security or foster the ac-
cess control mechanisms. With the mentioned way
Georgian legislation will be more compatible with
the European Union regime. Moreover, through-
out the whole public sector, Georgia has to assure
homogeneity of personal data defence. It has to
enhance interoperability and to establish protected
data exchange channels among governmental en-
tities to guarantee safe circulation of citizens’ data.
Country is obliged to train and develop work ethics
of the public workers in the realm of citizens’ per-

Pappel, D. Draheim; pp. 480-482.

sonal data privacy, also their activities have to be
monitored within personal databases. The citizens
should have opportunity for direct and plausible
monitoring how meticulously their personal data
was processed. Georgia is liable for active cam-
paign in the field of citizens’ knowledge on matters
pertained personal data processing.” Also, here
should be noted that Georgia amends its law on
the Personal Data Protection and in the nearest fu-
ture there will be consolidated version of this law.

In case of data transfer, the Georgian legisla-
tion is not providing any defined method of data
exchange. The law of Georgia on Personal Data
Protection claims that the transmitted data must
be defeneded from illegal disclosure oblivious of
the employ. The aforementioned conveys enti-
ties discretion to accept solely secure ways of
data sharing. In practice there were used mostly
two ways of data transfer. Ordinary, state entities
issues written inquires, where legal basis of re-
quest is indicated, after this organizations hand
out citizens’ personal data. ' This emphasized
the personal data transfer system on local basis.
Although, here arises the question, is there any
obstacles concerning cross-border data transfer
from EU to Georgia?

The European Union’s special rules and reg-
ulations about data transfer on third countries
and organisations, which are implemented in
the General Data Protection Regulation already,
were discussed above. Georgian legislation also
recognizes cross-border data transfer. It means
that state or international organization can trans-
fer data to the receiver which is not in the realm
of Georgian jurisdiction. The law admits several
rules that implements possibility of data transfer
to another state or international organization.
Pursuant to it, the law of Georgia on Personal
Data Protection covers some grounds in this
field and if there are applicable safeguards for
the defence of data and data subjects by the
international organization or the state then the
data transfer is plausible. Another way is the in-

18 Opt. cit. M. Tsulukidze, K. Nyman-Metcalf, V. Tsap, 1.
Pappel, D. Draheim; pp. 483-487.

19 Ibid. M. Tsulukidze, K. Nyman-Metcalf, V.Tsap, I.
Pappel, D. Draheim; pp. 481-482.
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ternational treaty or agreement, which provides
the plausibility of data transfer. The last point is
that data controller has to provide applicable as-
surance for defence of data and data subjects’
rights on the ground of an agreement signed
among a data controller and the corresponding
state, a natural or legal person of that given state
or the international organization. Those are the
rules that applied in case of cross-border trans-
fer. “Though, to answer on the aforementioned
question, this work has to look into the Associ-

20 State Inspector’s Service: https://personaldata.ge/en/
cross-border-data-transfer
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ABSTRACT

This paper examines various laws governing telecommunication
installations in Nigeria with a view to addressing the perceived short-
comings in the laws. While the National Environmental Standards
Regulatory and Enforcement Agency Act (NESREA Act) and the Na-
tional Communications Commission (NCC Act) have been enacted
to solve the problems associated with the effects of telecommuni-
cation mast installation in public places, the outcome of these laws
seem inadequate for failure to provide effective means of enforcing
same. The study considered the provisions of NESREA Act which is
the principal Law enacted for ensuring that environmental standards
are maintained and protected in Nigeria and the provisions of NCC
Act which is the law that establishes the principal body which regu-
lates telecommunication installations in Nigeria as well as other leg-
islations. While NESREA in its Regulation provided for a setback of
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10 metres, the NCC Act provided for a setback
of 5 metres, which often conflicts and put vic-
tims at disadvantage and also conflict between
the two regulatory bodies. It was observed that
serious environmental hazards are linked to
installation of telecommunication masts within/
close to residential premises. Among these are
leukemia, cancer, cracks on the buildings, pol-
lution, such as water, land and air. The prob-
lems also include telecommunication masts
falling on buildings and sometimes death due
to substandard materials used in the installa-
tion as against the stated standard by the con-
trolling regulatory bodies.

INTRODUCTION

This article is aimed at examining conflicts
of interest between the two major bodies re-
sponsible for telecommunication installation
in Nigeria and the effects of telecommunica-
tion installations on the Nigerian environment
and its habitats particularly human beings. It
also focuses on adequacy or otherwise of the
laws put in place to regulate telecommunica-
tion in Nigeria. It is obligatory on the part of
telecommunication operators to ensure that
Nigeria people enjoy the best of their services
and this cannot be done without installation
of telecommunication infrastructures such as
telecommunication masts. There is no doubt
that the advent of telecommunications in Ni-
geria has brought about a lot of developments
which are innumerable however, it is not with-
out its shortcomings. A lot of people have met
their untimely death as a result of telecommu-
nication installations while so many farm lands
are being destroyed on daily basis and lots of
people no longer enjoy consumption/intake of
fresh water' and many more. The article focus-
es on these environmental issues/challenges
as they affect the Nigerian environment and
the people at large.

1 Dangers of telecommunication masts published 11%
April, 2012 available at http://www.allafrica.com. Ac-
cessed 10™ Aug, 2014.

The world at large has been revolutionized by
the internet, information communication technol-
ogy and wireless digital telecommunication. The
effect of Information Technology (IT) has been no-
ticed on social and economic activities around the
globe and it has actually turned the whole world
into a global village or better still a global room.
Telecommunication has contributed immensely to
the growth and development of many nations in ev-
ery respect; that is, socially, culturally and econom-
ically. In Nigeria, since the inception/introduction of
telecommunication, this has also being the story;
telecommunication industries in Nigeria have re-
cruited/employed millions of Nigerians as workers
in the various industries.

Forthe growth of telecommunication services,
service providers must as a matter of compulsion
ensure that they install telecommunication masts
all over the country in disseminating information
and data services to end users of their services.
According to Bashir Gwandu? in 2011 who was
the acting Vice Chairman of Nigerian Commu-
nications Commission, it was pointed out that
telecommunication services cannot be enjoyed
without installing masts and towers across Ni-
geria because there are no sophisticated infra-
structures in place like what they have in other
developed countries of the world. This statement
by Bashir Gwandu shows us that these masts
are very essential if we are to talk about telecom-
munication in Nigeria. The provision and citing of
these towers across Nigeria is a condition prece-
dent in ensuring that telecommunication and in-
ternet services are made available to end users
across Nigeria without any form of interruption. It
must however be pointed out that the existence
of telecommunication mast has brought about
serious issues ranging from health, environmen-
tal to business concerns across Nigeria and all
these shall be discussed in this paper.

According to Earnest Ndukwe® who is the
former executive Vice Chairman of Nigerian

2 Bashir Gwandu, Next Newspaper (Nigerian Newspa-
per) http://234next.com. Accessed on 23rd October,
2014.

3 Nigeria Communications Week Newspaper of Wed-
nesday December 28, 2011.
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Communication Commission, he pointed out
that without installing telecommunication masts
across the country, there can be no communica-
tion. With respect to the license issued to them
to operate in Nigeria, the telecommunication op-
erators are under obligation to ensure that they
provide effective communication coverage for
their clients; in order for them to achieve this;
the operators must ensure that they make pro-
vision for every necessary infrastructure that will
make the mandate given to them achievable and
one of the infrastructures include telecommuni-
cation mast.

The central problem to be addressed here is
the issue of environmental protection because
environmental protection is essential in order
to live a quality, healthy and enjoyable life as
well as administrative problem over the control
of telecommunications generally; discrepancies
in the laws governing same and leadership tus-
sle between the various organs/bodies saddled
with telecommunication responsibility in Nigeria.
In Nigeria, there is a leadership tussle between
National Environmental Standards Regulato-
ry and Enforcement Agency (NESREA)* as the
umbrella body which is responsible for the main-
tenance environmental standards/protection in
Nigeria and Nigeria Communications Commis-
sions (NCC) which is the body set up to regulate
Communications in Nigeria. NESREA states in
its Regulations that a mast installed must be at
least 10 metres away from a residential proper-
ty while NCC in its Act states that it is alright if
such is 5 metres away from a residential proper-
ty. There are so many instances where NESREA
had pulled down masts permitted to be installed/
erected by NCC for contravening environmental
standards and this has caused a lot of rancor be-
tween the two bodies. All these will be discussed
with examples in this article.

4 NESREA is the body that was established to replace
Federal Environmental Protection Agency (FEPA)
which was the body that regulates the environment pri-
or to the establishment of NESREA.

1. BODIES AND LAWS
RESPONSIBLE FOR
TELECOMMUNICATION
INSTALLATION IN NIGERIA

Presently in Nigeria, the main body responsi-
ble for regulating telecommunications is Nigeria
Communication Commission (NCC). Nigerian
Communications Commission was first estab-
lished in 1992 by the Nigerian Communications
Commission Act No 75 of 1992. Thereafter, the
Nigerian Communications Act 2003 came into
force and repealed the 1992 Act, the Act in its
Section 3 of the 2003 Act® spelt out the respon-
sibility of the Commission and states as follows:

The commission is a body corporate with per-
petual succession and a common seal, capable
of suing and being sued in its corporate name
and shall have the power:

(i) toenterintocontractandincurobligations

(i) to acquire, hold, mortgage, purchase

and deal howsoever with property
whether movable or immovable; real or
personal; and

(iii) to do all such things as are necessary

for or incidental to the carrying out of its
functions and duties under the Act.®

The commission has the following functions
under the Act:

a. the facilitation of investments in and en-
try into the Nigerian market for provision
and supply of communications services,
equipment and facilities

b. the protection and promotion of the inter-
ests of consumers against unfair prac-
tices including but not limited to matters
relating to tariffs and charges for and the
availability and quality of communications
services, equipment and facilities

c. ensuring that licensees implement and
operate at all times the most efficient and
accurate billing system

d. the promotion of fair competition in the
communications industry and protection
of communications services and facilities

5 Nigeria Communications Act, Cap N 97 LFN 2004.
6 Section 3 (2) of the Act.
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providers from misuse of market power
or anti-competitive and unfair practices
by other service or facilities providers or
equipment suppliers

. granting and renewing communications li-

cences whether or not the licences them-
selves provide for renewal in accordance
with the provisions of this Act and mon-
itoring and enforcing compliance with li-
cence terms and conditions by licensees
proposing and effecting amendments to
licence conditions in accordance with the
objectives and provisions of this Act

. fixing and collecting fees for grant of com-

munications licences and other regulatory
services provided by the Commission.

. the development and monitoring of per-

formance standards and indices relat-
ing to the quality of telephone and other
communications services and facilities
supplied to consumers in Nigeria having
regard to the best international perfor-
mance indicators

making and enforcement of such regula-
tions as may be necessary under this Act
to give full force and effect to the provi-
sions of this Act

management and administration of fre-
quency spectrum for the communications
sector and assisting the National Fre-
quency Management (NFM  Council in
developing a national frequency plan
development, management and adminis-
tration of a national numbering plan and
electronic addresses plan and the assign-
ment of numbers and electronic address-
es therefrom to licensees

proposing, adopting, publishing and en-
forcing technical specifications and stand-
ards for the importation and use of com-
munications equipment in Nigeria and for
connecting or interconnecting communi-
cations equipment and systems

. the formulation and management of Nige-

ria’s inputs into the setting of international
technical standards for communications
services and equipment

n. carrying out type approval tests on com-

munications equipment and issuing certif-
icates therefore on the basis of technical
specifications and standards prescribed
from time to time by the Commission

. encouraging and promoting infrastructure

sharing amongst licensees and providing
regulatory guidelines thereon

. examining and resolving complaints and

objections filed by and disputes between
licensed operators, subscribers or any
other person involved in the communica-
tions industry, using such dispute-reso-
lution methods as the Commission may
determine from time to time including me-
diation and arbitration

. preparation and implementation of pro-

grammes and plans that promote and
ensure the development of the communi-
cations industry and the provision of com-
munications services in Nigeria
designing, managing and implement-
ing Universal Access strategy and pro-
gramme in accordance with Federal
Government’s general policy and objec-
tives thereon

. advising the Minister on the formula-

tion of the general policies for the com-
munications industry and generally on
matters relating to the communications
industry in the exercise of the Minis-
ter’'s functions and responsibilities un-
der this Act

implementation of the Government’s gen-
eral policies on communications industry
and the execution of all such other func-
tions and responsibilities as are given to
the Commission under this Act or are inci-
dental or related thereto

. generally advising and assisting commu-

nications industry stakeholders and prac-
titioners with a view to the development of
the industry and attaining the objectives
of this Act and its subsidiary legislation

representation of Nigeria at proceedings
of international organisations and for mat-
ters relating to regulation of communica-
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tions and matters ancillary and connected
thereto; and

w. general responsibility for economic and
technical regulation of the communica-
tions industry.”

Pursuant to the Act, the commission also has
the power to make and publish regulations for all
or any of the following issues:

a. written authorisations, permits, assign-
ments and licences granted or issued un-
der this Act

b. assignment of rights to the spectrum or
numbers under Chapter VIII, including
mechanisms for rate-based assignment

c. any fees, charges, rates or fines to be im-
posed pursuant to or under this Act or its
subsidiary legislation

d. a system of universal service provision
under Chapter VII, including but not limit-
ed to the quality of service standards

e. communications and related offences
and penalties

f. any matter for which this Act makes ex-
press provision; and

g. such other matters as are necessary for
giving full effect to the provisions of this
Act and for their due administration.®

NESREA and its Act and Regulations should
also be considered when anything is being dis-
cussed in respect of telecommunication because
it is the umbrella body responsible for environ-
mental protection in Nigeria.

As a result of the Koko incident of 1988,
the Federal Government of Nigeria enacted
the Harmful Waste Decree 42 of 1988, which
led to the establishment of the Federal Envi-
ronmental Protection Agency (FEPA) through
Decree 58 of 1988 and 59 (amended) of 1992.
FEPA is made to be responsible for managing
and ensuring adequate protection for the environ-
ment. Itmustbe noted that upon the establishment
of FEPA, Nigeria became the first African country
to establish a nationally recognised institutional

7 Nigeria Communications Act, Section 4(1).
8 Nigerian Communications Act, Section 70 (1), Cap
N97 LFN 2004.

mechanism to ensure environmental protection.®
FEPA and some Departments in other Minis-
tries were joined together to become the Feder-
al Ministry of Environment in 1999 and this was
done without putting in place a legal framework
for enforcement issues which led to ineffective
enforcement of environmental laws across Ni-
geria. In order to address this perceived lacuna
in our law, the Federal Government of Nigeria
established the body known as National Environ-
mental Standards and Regulations Enforcement
Agency (NESREA) which replaced Federal Envi-
ronmental Protection Agency.

NESREA is given the task of ensuring en-
vironmental protection of the Nigerian envi-
ronment.’>. The Agency’s vision according to
its establishment law is to ensure that Nigeria
citizens have access to an environment that is
cleaner and healthier while the mission is to in-
spire personal and collective responsibility in
building an environmentally conscious society
for the achievement of sustainable development
in Nigeria™.

The powers given to the Agency are so enor-
mous. In the area of protecting the environment,
the Agency can prohibit processes and the use
of equipment or technology that affect environ-
mental quality'™. It is also saddled with the re-
sponsibility of conducting field follow up in order
to ensure adequate compliance with set stan-
dards and ensure that violators of the standards
put in place are caught up by the law and bear
the consequences of their actions'. The Agen-
cy according to its establishment law also has
the power to establish mobile courts in order to
dispense off cases of environmental violations
speedily’. The Agency can conduct public in-
vestigations and make proposals to the minister
for the review of existing guidelines, regulations

9 http://www.nesrea.gov.ng. Accessed 30" August, 2016

10 See Section 2, NESREA Act.

11 Ariyoosu D.A. “An Examination of Legal Regulation
and Environmental Impacts of Telecommunication
Installations in Nigeria”: Journal of Law, Policy and
Globalisation, Vol 30, 2014. p. 6.

12 Section 8 (d) NESREA Act.

13 Section 8 (¢) NESREA Act.

14 Section 8 (f) NESREA Act.
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and standards on environment. Also, the Agen-
cy can put in place programmes for setting stan-
dards and regulations for the prevention, reduc-
tion and elimination of pollution and other forms
of environmental degradation in the nation’s air,
land, oceans, seas and other water bodies and
for restoration and enhancement of nation’s en-
vironment and natural resources’®.

NESREAas an Agency is expected to perform
the following functions as stipulated in its Act'’:

(i) Enforce compliance with laws, guide-

lines, policies and standards on environ-
mental matters

(i) Coordinate and liaise with stakeholder,
within and outside Nigeria, on matters
of environmental standards, regulations
and enforcements
Enforce compliance with the provisions
international agreements, protocols,
conventions and treaties on the environ-
ment, including climate changes, biodi-
versity, conservation, desertification, for-
estry, oil and gas, chemicals, hazardous
wastes, ozone depletions, marine and
wild life, pollution, sanitation and such
other environmental agreements as may
from time to time come into force
Enforce compliance with policies stan-
dards, legislations, and guidelines on
water quality, environmental health and
sanitation, including pollution abatement
(v) Enforce compliance with guidelines and
legislations on sustainable management
of the ecosystem, biodiversity conserva-
tion, and the development of Nigeria’s
natural resources
Enforce compliance with any legislation
on sound chemical management, safe
use of pesticides and disposal of spent
packages thereof
Enforce compliance with regulations
on the importations, exportation, pro-

(iif)

(iv)

(vi)

(vii)

15 Section 8 (k) NESREA Act.

16 Section 8 (0) NESREA Act.

17 Section 7 of the National Environmental Standards and
Regulations Enforcement Agency (Establishment) Act
No 25 of 2007.

duction, distribution, storage, sale, use,
handling and disposal of hazardous
chemicals and wastes other than in the
oil and gas sector
(viii) Enforce through compliance monitoring,
the environmental regulations and stan-
dards on noise, air, land, seas, oceans
and other water bodies other than in the
oil and gas sector
Ensure that environmental projects
found by donor organizations and ex-
ternal support agencies adhere to reg-
ulations in environmental safety and
protection
(x) Enforce environmental control measures
through registrations, licensing and per-
mitting systems other than in the oil and
gas sector
Conduct environmental audit and es-
tablish data bank on regulatory and en-
forcement mechanisms of environmen-
tal standards other than in the oil and
gas sector
Create public awareness and provide
environmental education on sustainable
environmental management, promote
private sector compliance with environ-
mental regulations other than in the oil
and gas sector and publish general sci-
entific or other data resulting from the
performance of its functions
(xiii) Carry out such activities as are neces-
sary or expedient for the performance of
its functions.

It is pertinent to say that NESREA Act has
provided for, regulations comprehensive mea-
sures for environmental standards, laws and
regulations and further provides compliance of
the Rules and Regulations relating to environ-
mental matters. It must be pointed out that NES-
REA made Regulations in respect of telecommu-
nication mast installation in 2011 to ensure that
telecommunication operators comply with envi-
ronmental standards in the course of installing
their telecommunication masts.

To this end, even though NCC does not ap-
preciate NESREA as a body as it relates to tele-

(ix)

(xi)

(xii)
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communication mast installation, it is obvious
that NESREA cannot be sidetracked in this area.

2. ENVIRONMENTAL
STANDARDS AND
TELECOMMUNICATION MASTS

The issue of environmental standards and
how telecommunication mast is controlled and
managed in Nigeria is a very serious issue.
There are instances whereby the two Federal
agencies that is, NCC and NESREA engage in
various disagreements over who between them
is responsible for setting standards and ensure
compliance in this area. The NCC feels it the
sole regulator of the industry and on the other
hand, NESREA, the umbrella environmental
manager and regulator in the country. It must be
pointed out that there are disparities in the law
regulating the two bodies; for instance, NESREA
in its regulations of 2011 provides that telecom-
munication masts should be cited/erected not
lesser than 10 metres away from a residential
building while NCC says it should be cited 5 me-
tres away from a building. This lacuna is a dan-
gerous one which poses a great environmental
risk and necessary steps need to be taken by the
Federal Government. NESREA in ensuring envi-
ronmental protection has had cause severally to
shut down base stations of some telecommuni-
cation operators in Nigeria for failure to comply
with the existing environmental laws and it has
also affirmed that it will not relent in its efforts to
ensure that any telecommunication operator that
violates the country’s environmental standard is
made to face the wrath of the law accordingly.'®

It has been noted that for some times now
in Nigeria, the Nigerian Communications Com-
mission (NCC) and the National Environmental
Standards and Regulations Enforcement Agen-
cy (NESREA), have been involved in a war of
superiority over who controls the environment

18 Dr. Mrs Ngere Benebo, DG, NESREA We must pro-
tect environmental standards-NESREA. Interview
granted on 13" April, 2011. Available at http//:www.
ipledge2nigeria.com. Accessed 15" August 2016.

when it comes to telecommunication mast in-
stallation across the country, while NESREA
seemed to follow a moral and ethical pathway,
NCC considers the profit it will make as body as
it sees it as a business which must generate ad-
equate income.?

Reports have it that the leadership tussle
between the two bodies was majorly noted af-
ter NESREA sealed up an MTN mast and base
station located at EFAB Estate Abuja sometimes
in 2012. In justification of its actions, NESREA
made it known that the installed mast failed to
comply with the minimum distance expected from
the perimeter fencing of any residential building
which should be 10 meters away according to its
regulations; according to NESREA, the sealed
up mast is just 1.2 meters away which is not safe
for the residents around the area.?’ The said
1.2 meters setback does not even comply with
NCC’s 5 meter setback as set out in their law;
one however wonders why and how such a mast
should be allowed by NCC; this shows the laps-
es on NCC’s part and serves as a proof as insin-
uated by Nigerians that NCC is only concerned
with the profit it will make in the telecommunica-
tion business rather than safety and wellbeing of
Nigerians. The location where the mast was in-
stalled did not comply with the 10 meter setback
standard put in place by NESREA, a requirement
permitted by the National Environmental (Tele-
com and Broadcast Facilities) Regulations S1
No 11 of 2011. NCC on its part stated that it has
the right to determine where telecommunication
masts are cited and not NESREA?'. Since that
particular incidence, the two bodies have en-
gaged in leadership tussle, and Nigerian have
been wondering which one of them is outstep-
ping its boundaries.

According to NESREA?, it was empowered
by its establishment law to ensure regulate and
ensure enforcement of all standards in order to
guarantee environmental safety for the citizens.

19 People’s daily: Revisiting NCC, NESREA clash over
masts available at news.peoplesdailyng.com. Accessed
15" August 2016.

20 Ibid.
21 ibid.
22 ibid.
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It means that NESREA is expected to monitor
anything related to human activities in the envi-
ronmental space and ensure sustainability of the
nation’s environment.

It must be pointed out that despite the fact
that NCC by its mandate is expected to ensure
that telecommunication operators provide unin-
terrupted and effective services for their end us-
ers, the issue of environmental protection must
not be neglected which must fall in line with the
provisions of the NESREA Act which is the ma-
jor law regulating the environment as monitored
by NESREA. # The National Environmental
Regulations S1 No 11 of 2011 which includes
Telecommunications and Broadcast Facilities, is
a document that as a matter of compulsion be
obeyed by all relevant stakeholders in the tele-
communication industry in Nigeria, NCC as a
body is not left out.

It must however be pointed out that some
states in Nigeria have also taken the issue of en-
vironmental protection especially as it relates to
telecommunication mast installation serious. For
instance, Lagos State has a separate regulato-
ry agency which has been put in place to curb
uncontrolled installation of telecommunication
masts across the state, this action is to support
the efforts of the federal government of Nigeria in
ensuring environmental protection.?

3. SOME HAZARDS
ASSOCIATED WITH
TELECOMMUNICATION
INSTALLATIONS

It must be pointed out here that a lot of peo-
ple in Nigeria have gone through hell in one way
or the other based on the fact that telecommu-
nication mast was erected very close to their
premises. Some people ignorantly allowed these
masts to be erected while some people were per-
suaded to believing that same would never have
any adverse effect on them; furthermore, some
people are aware of the hazards but they were

23 ibid.
24 ibid.

enticed into allowing same due to huge amount
of money being offered them by telecommunica-
tion operators. All these effects on human beings
and environment at large will be considered one
after the other.

3.1. Health hazards

There are series of Research works from the
year 2000 from Europe and some other Coun-
tries of the world where studies have revealed
that there are adverse effects in populations liv-
ing within 1500’ Cell towers. The effects include
Headache, skin rashes, sleep disturbance, cardi-
ac arrhythmias, depression and so on in people
living near cell towers.?> New Research has also
established abandonment of birds’ nesting and
birth defects in chicks near cell towers as well as
permanent fertility loss in some species.?

Also, on cell phone front, some studies have
found various adverse effect including brain can-
cers and salivary gland tumors on the same part
or area of the head where the phone was posi-
tioned. In 2010, the World Health Organisation
(WHO) released a 13-country study called In-
terphone. Interphone found an excess of malig-
nant glioma brain tumors in those who used cell
phones for approximately 30 minutes a day over
a period of 10 years.

There was also a prediction by World Health
Organisation (WHO) that by the year 2030,
more than 13 million people would have died
across the globe as a result of various forms of
cancers with 21 million cases being diagnosed
annually.?’

Also, in Sweden, a lot of studies were carried
out which revealed that there is a link between
EMFs and cancer risk. It is worthy of note that
Sweden is the first country in the world to rec-
ognize the link between EMFs and cancer risk.8

The overall incidence of cancer has been
rising steadily since the turn of the century de-

25 Levitte B.B, Cell Towers — Wireless Convenience? Or
Environmental Hazard? (iUniverse, 2011), viii.

26 Ibid, ix.

27 Ibid.

28 Levitte B.B, Electromagnetic Fields: A Consumer’s
Guide to the Issues and How to Protect Ourselves
(Blackprint.com,2007), p. 208.
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spite earlier diagnosis, surgical techniques, and
improvement in treatments. Viral infections are
thought to account for up to 20 percent of some
cancers while environmental factors contribute
perhaps the remaining 80 percent. Some forms
of cancers that have been associated with EMF
exposure include cancers of the brain, the blood,
the skin, and glandular tissue.?®

Cancer can be defined as the wild prolifer-
ation of cells that were at one time in a normal
state. EMFs in various frequencies have been
found to cause the kind of genetic damage that
could lead to such abnormalities; to influence
cell division at a crucial stage of mitosis, and to
promote an increased rate of growth in cells that
are already tumorogenic. There is a body of evi-
dence that shows that brain tumors may actually
be markers for EMF exposure. About 20 different
studies have found association between EMFs
and brain tumors with ten studies showing strong
statistically significant increases in brain tumors
in high EMF occupational exposures or in the
children of such workers.*This actually shows
even the long term effect of exposure to EMFs.
It shows that even the unborn children are par-
takers of the menace of exposure to EMFs. The
most common form of brain cancer is glioma, a
tumor which occurs in the supportive tissues of
the brain. Astrocytomas are the most common
subtype of gliomas and it is astrocytomas that
have been found to be significantly elevated in
people exposed to higher levels of EMFs for
more than five years in some studies.®'

In addition, Leukemia has been linked to ex-
posure to EMFs. Leukemia is the cancer of the
blood. It is characterized by the production of
abnormal and immature white blood cells called
leukocytes, which as the disease progresses, in-
terferes with the healthy white blood cells (gran-
ulocytes) that the body requires to fight bacteria,
viral and other infections. Red blood cells which
are responsible for oxygen transport throughout
the body and blood platelets needed for clotting
are also affected. As healthy white blood cells

29 Ibid. p. 203.
30 Ibid. p. 204.
31 Ibid. p. 205.

decrease, infections set in: as healthy red blood
cells decreases, anaemia and bleeding disor-
ders take over; before one discovers, the whole
organs of the body are affected adversely.*

The lower House at the National Assembly
in Nigeria®® is so concerned with the indiscrimi-
nate installation of telecommunication masts in
the country and sounded a note of warning in
respect of same in the floor of the House during
one of their sessions sometimes ago**. Also Tele-
communications EMF Emission Protection Bill is
now being sponsored by the House of Represen-
tatives Committee on Science and Technology.
It is aimed at creating limits on human exposure
to EMF and minimum requirements for the pro-
tection of the public and workers from risks to
their health. This will protect citizens from possi-
ble effects of radiations from telecommunication
installations when it is finally passed.

Alot of Nigerians have developed one form of
ailment or the other and they have associated it
with the Telecommunication mast being installed
close to their premises and claimed that they had
no such ailment until the Mast was brought to
their environment.

According to a medical report issued at
the University of Ado Ekiti Teaching Hospital
established that telecommunication masts in
residential areas could pose health challeng-
es. One of the victims of this risk, Pa Afolabi
Oyekanmi who allowed a telecommunication
company to install a mast in his compound is
now full of regrets. In his words, it is the cause
of his myriad of health challenges. He said ‘I
curse the day the mast was erected here. If |
die, the telecom company is responsible”. The
medical report issued to him confirmed that
some of his ailments were caused by radiation
from telecommunication mast.3®

32 Ibid. pp. 206-207.

33 The House of Representatives is the lower legislative
arm of government at the federal level in Nigeria.
34 http://www.thepointernewsonline.com Accessed 3%

December, 2015.

35 Kehinde, A.O., “A Study of The Legal Issues In Envi-
ronmental Protection As it Affects Telecommunication
Installation In Nigeria” (PhD thesis, Igbinedion Uni-
versity, Nigeria 2017) p. 127.
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3.2. Destruction of lives

and property

The way and manner Telecommunication
masts are being installed in Nigeria nowadays is
so alarming. Despite the fact that there are laws
put in place to regulate their installations, so
many telecommunication industries have failed
to comply with these established laws.

It must however be pointed out that there are
disparities as regards these laws and the Agen-
cies responsible for this have been into various
forms of battles over the citing of these masts.
NESREAin its 2011 Regulations stipulates that a
mast should be erected at least 10 meters away
from the fence of a dwelling/residential build-
ing, schools etc. while NCC has only made its
own set back to be just 5 meters away. This has
posed a lot of problems between the two bodies
which actually has adverse effect on the environ-
ment at large.

It has been observed in Nigeria that Tele-
communication industries have failed woefully
in complying with these laws as Telecommunica-
tion masts are being installed/erected indiscrim-
inately as rightly observed by the House of Rep-
resentatives of Nigeria on the floor of the House
during one of its sessions recently*®.

There are cases where Telecommunication
operators make use of substandard materials
during the installation of their masts and when-
ever there is rainfall or heavy wind, such fall on
the nearby premises, destroying buildings, oth-
er properties while killing those who are unlucky
to be close by at that moment and leaving nu-
merous people injured. There have been series
of such occurrences in cities like Lagos where
Telecommunication masts fall on people there-
by causing their untimely death. Not only that,
so many hard earned properties have been lost
to this menace. It has also been observed that
those buildings that are close to where these
telecommunication masts are erected do crack
as a result of vibration from the generators put in
place to power them.

36 Ibid.

3.3. Economic Effects

It has been noted that buildings close to tele-
communication masts do loose market value®.
There are cases where people intend to buy
properties and once they are taken to the site
and notice telecommunication mast close to the
property, such property would not appeal to them
again no matter how ridiculous the price may be.
This is actually a major problem associated with
telecommunication mast installation.

3.4. Pollution

Pollution arises in a situation whereby con-
taminants are released into the natural environ-
ment which eventually leads to negative change,
discomfort and instability®. Those things that
cause to pollution are referred to as pollutants
and they are the major components of pollution
which are usually waste materials of various
types. Telecommunication installations can be
addressed as a maijor pollutant of this time as it
forms part of any form of pollution one may think
of as will be rightly brought out and/or explained
in this work. Pollution has an adverse effect on
the ecosystem and the balance in the environ-
ment. By virtue of developments and urbaniza-
tion, pollution has greatly increased worldwide
leading to global warming and various health
challenges.*® There are different types/kinds of
pollution which are:

a. Air Pollution

b. Water Pollution

c. Soil Pollution

d. Noise Pollution.

All these forms of pollution will be discussed
as they relate to telecommunication installation
in Nigeria because they are all present in the
course of installation and the use of telecommu-
nication masts throughout the country.

3.3. 1. Air Pollution
This results from the release of harmful sub-

37 Community Petitions NCC Over Telecom Mast. Van-
guard Newspaper 29" October, 2010.
38 Ibid.

39 https://www.nationalgeographic.org/encyclopedia/
pollution/ Accessed 7" November, 2021.
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stances into the earth’s atmosphere. The major
air pollutants are: carbon monoxide, chloroflu-
orocarbons (CFC’s), nitrogen oxides and sul-
fur oxides.*®

Air pollution is being experienced in Nigeria
on daily basis; this is basically as a result of epi-
leptic power supply. Nigerians are falsed to result
to an alternative way of generating power supply
through the use of generating sets. There are
several cases of people who died as a result of
suffocation from the smoke from their generating
sets; these cases can be found on various Ni-
gerian dailies and this is so pathetic. The smoke
being generated from these generating sets are
air pollutants which is dangerous to the health of
Nigerians.

Furthermore, the machineries being used in
most industries in Nigeria do emit smoke and re-
lease gaseous emissions which are harmful to
the society at large. In addition, the level of im-
proper waste management in Nigeria is so high
and this is so terrible and disheartening. Refuse
are dumped into drainages, some drop it close to
premises being inhabited by human beings and
where people carry on businesses, some waste
boxes being provided by governments and or-
ganizations are placed so close to where peo-
ple reside; as if that was not enough, when the
waste boxes are filled up and due for disposal,
no action is taken. This affects the quality of life
of people because it leads to air pollution and
when bad odors are inhaled, such leads to vari-
ous health hazards.

In respect of telecommunication masts, most
of these masts are being powered through the
use of generating sets and this is as a result of
the poor electricity supply in the country. The
smoke from these generating sets too contrib-
utes to the higher level of pollution being expe-
rienced in the country. If one observes Nigeria
closely, the erections of these telecommunica-
tion masts are so massive. Each telecommuni-
cation operator has their masts even so close
to each other in some places; this condition is
a very terrible one as it affects those who live

40 http://www.conserve-energy-future.com/
PollutionTypes.php Accessed on 22" May, 2015.

close by greatly and even affects the whole area,
community, town, state and the entire country at
large. This analysis shows how the installation of
telecommunication mast has contributed to the
level of air pollution being experienced.

3.8.2. Water Pollution

This arises when wastes are released into
the water and contaminates it.*'

There are several instances where water
close to factories and industries are polluted or
contaminated through the activities of such in-
dustry or factory; that is why it is very essential
that Environmental Impact Assessment be car-
ried out before any industry takes off its business
so as to evaluate the likely effect its activities
may have on the society at large. Any industry
that fails to comply with this regulation should
be sanctioned accordingly. It must be pointed
out here that those who suffer a lot in this re-
gard are those who live in the Niger Delta region
of Nigeria.

It is pertinent to state also that installation of
telecommunication mast has also contributed to
this form of pollution this is because most of the
generating sets being used to power the masts
do emit oils or diesel which eventually strays to
the nearby water and thus pollute same. There
are several instances where such has happened
and those affected had to lock up their wells and
find alternative source of water. | believe actions
in Nuisance can be taken against such telecom-
munication operators so as to caution them in the
way their generating sets are being managed.

3.3.3. Noise Pollution

This occurs when the noise level crosses the
normal decibel level. Noise has been identified
as a form of sound which is unwanted, or sound
which is unpleasant and causes discomfort to
the ears of the listeners.?

Sound is said to be unwanted when it ad-

41 Ibid.

42 Khanna, B. (2011, January 3). What are the harmful
effects of Noise Pollution. PreserveArticles.Com: Pre-
serving Your Articles for Eternity. Retrieved January

20,2014, from https://www.preservearticles.com/envi-
ronment/harmful-effects-of-noise-pollution/785
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versely affects some normal activities which in-
cludes but not limited to sleeping and conversa-
tion, or reduces quality of life. It must be noted
that not all noise amounts to pollution. If it is not
something that happens regularly, you cannot
call it pollution; you can only refer to it as nui-
sance. But when it happens or occurs on regular
basis, then it amounts to pollution.*?

It has been argued by scientists that it is not
only human beings that are being affected by
pollution.** For instance, aquatic animals are af-
fected by noise pollution coming from big ships
on the ocean and other machineries used on
waters. Also it has been noted that activities by
timber operators and their equipment affect the
animals in forest.

Noise usually generates from household
machines, heavy vehicles plying our roads,
loudspeakers from various religious houses
(especially churches and mosques) and so on. All

43 http://www.conserve-energy-future.com/causes-and-
effect-of-soil-pollution.php. Accessed on 8" June,

2015.
44 Ibid.
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ABSTRACT

This article examines the issue of information asymmetry in con-
sumer law and deliberates on the necessity of regulation of the status
of a consumer and their protection mechanisms. It is evident that the
relevant Georgian law, by and large, does not guarantee the sufficient
safeguarding level and thus the approximation to the respective EU
legislation cannot be deemed successful in tofo. Furthermore, this ar-
ticle analyzes the Draft Law of Georgia on the Protection of Consumer
Rights and displays the possible challenges. In addition, the special
emphasis is on consumer credit contracts.

In the wake of the growing importance of behavioral analysis and
its impact on the law and economics, the standard of an informed and
rational consumer, which constitutes a cornerstone of the EU consum-
er law, is now highly debated. By reviewing some findings in behavioral
law and economics, along with the international legislation and case
law, it is argued that some implications of behavioralism should be tak-
en into account in the field of consumer law.
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INTRODUCTION

In consumer relations, which is centered on
the protection of consumer rights, information
asymmetry' constitutes one of the major issues,
that is, incorrectly exchanged and perceived in-
formation lays the basis for the market decline
or failure. To eliminate its consequences, differ-
ent jurisdictions turn to legal and regulatory in-
tervention, one of which is the requirement to
disclose information. In contrast to the general
obligation to provide information under the con-
tract law, the obligation to disclose information
in consumer contracts is regulated separately,
based on the formal, abstract idea of equality,
which in turn portrays the leading image of a ra-
tional consumer with economic interests?, who is
free from paternalism®. Today such a paradoxi-
cal image of the consumer is a matter of debate
since the consumer, due to the various factors, is
not always rational, nevertheless, the consumer
in the field of law is recognized as a "weak par-
ty", thus is subjected to the special safeguarding
legislation.

In the legal literature and case law® there is
a discussion on the irrationality of the consumer
while facing a choice. In this regard, behavioral
analysis plays an important role, given that the
interpretation of information by the consumer is
ultimately an empirical issue®. Consumer law is

1 Information asymmetry is a situation when one party of
a relationship has more information on a subject matter
than the other and thus is in a more powerful position.
See Chang, H.-J., 2014. Economics: The User’s Guide,
London, Penguin, p. 391.

2 E.g. See C-59/12, BKK Mobil Oil Korperschaft
des offentlichen Rechts v Zentrale zur Bekampfung
unlauteren Wettbewerbs eV [2013]

3 Dani, M., 2011. Assembling The Fractured European
Consumer, LEQS 29, p. 13, however, there are some
viable arguments supporting the paternalistic approach
to protecting consumers, e.g., see Haupt, S., 2003.
An Economic Analysis of Consumer Protection in
Contract Law, German Law Journal, 4(11), p. 1161.

4 This approach is constitutionally recognized. See
Decision No. 1/3/136 of the Constitutional Court of
Georgia of 30 December 2002, paragraph 10.

5 See C-382/87, Buet v Ministere Public [1989] ECR
1235.

6 Beales, J.H., 2008. Consumer Protection and Behavio-
ral Economics: To BE or Not to BE? Competition

one of the first areas where lawyers have be-
come aware of the relevance of behavioral in-
sights’. This, on the one hand, stems from the
fact that consumer law focuses on individual
behavior, and, on the other hand, it is natural-
ly paternalistic as it aims to protect consumers
from negative choices. Consequently, the role
of behavioral sciences in that sense is to offer
the types of regulation that will be better for the
consumers and civil circulation. In consumer re-
lations, such a goal is achieved by tools like in-
formation disclosure® and cooling-off period.
Unlike the approach under the conventional
economic analysis, which usually determines
outcomes "as if’ people behave optimally®, be-
havioral approach takes into account the actual
behavior of consumers with the help of research-
es in neuroscience or psychology™. It shows that
a person has weak self-control and limited ra-
tionality when making a choice'', moreover, be-
havioral science offers a very important idea that
consumers cannot and do not want to make an
informed choice about everything'2. Therefore,
many countries establish relevant behavioural
entities that inductively address various regula-
tory issues. As far as the topic of consumer re-
lations is concerned, it is noteworthy that similar
institutions are found directly in consumer rights
administrations, such as the Directorate-Gen-
eral for Justice and Consumers in the EU, the
FTC in the US, the Authority for Consumers and

Policy International, p. 165.

7 Sibony, A.L., Helleringer, G., 2015. EU Consumer
Protection and Behavioural Sciences: Revolution or
Reform? Nudge and The Law, Hart Publishing, p. 209.

8 Pre-contractual obligation to provide and disclose
information.
9 Australian Government Productivity Commission,

2008. Review of Australia’s
Framework, Final Report, p. 383.

10 See Calabresi, G., 2016. The Future of Law and
Economics, Yale University Press, p. 5.

11 Bounded Rationality refers to the situation when
people fail to consider all of the possible alternatives
and long-term consequences before making economic
decisions. See, Simon H.A., 1957, Rational Choice and
the Structure of the Environment, in Models of man:
social and rational; New York, Wiley, p. 198.

12 Sunstein, C., 2015. Choosing not to Choose: Under-
standing the Value of Choice, Oxford University Press.
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Market in the Netherlands, etc.’®. Hence, this
topic is timely as the consumer rights issues are
very dynamic.

On June 27, 2014, the Association Agree-
ment was signed between Georgia and the Eu-
ropean Union, which entered into force on July
1, 2016. With this, Georgia has committed itself
to the approximation to EU legislation. One of
the important packages of this agreement, in
particular Chapter 13 of Title VI, deals with the
protection of consumer rights. In this vein, the
Committee on European Integration of the Par-
liament of Georgia has developed a draft law™
on consumer protection [Hereinafter — the Draft
Law], which will be examined in the relevant con-
text in this article. Unfortunately, the adoption of
this draft law has so far failed for a variety of rea-
sons. It should also be noted that the Association
Agreement refers to the repealed or amended
EU directives, while the article is based on the
consolidated and existing texts.

Furthermore, special attention shall be paid
to the pre-contractual obligation to disclose in-
formation in the consumer credit contracts. It
shall be emphasized that financial transactions
require special regulation and it is of importance
for the legislator to tread gingerly in order not to
cause double regulation’.

1. IMAGE OF THE
CONSUMER AND THE
INFORMATION PARADIGM

In order to ensure a high level of consum-
er protection, it is necessary to create and un-
derstand the image of the consumer itself. In
turn, this requires an explanation of the informa-

13 See OECD Science, Technology and Industry Policy
Papers, 2017. Use of Behavioural Insights in Consumer
Policy, No. 36, OECD Publishing, Paris, p. 10.

14 Draft Law of Georgia on the Protection of Consumer
Rights, 2019 https://info.parliament.ge/file/1/
BillReviewContent/224285?

15 Micklitz, H. W., 2018. Legal Opinion of the Draft Law
of Georgia on the Protection of Consumer Rights (As
of March 2017), Comparative legal studies, #6, GIZ,
pp. 7-8.

tion paradigm that forms the basis of the con-
sumer image.

The information paradigm constitutes a tra-
ditional fundamental feature of EU consumer
law, which is laid down in many directives®.
It suggests that on the one hand, there are
consumers who are able, willing, and compe-
tent to deal with the information provided, to
read different languages, to make informed
rational decisions, and to enforce their infor-
mation-based rights'’. On the other hand, the
information paradigm ensures that in a con-
sumer contract it is an obligation of a trader
to provide information™ due to the informa-
tion advantage. The standard of the average
consumer relies heavily on the image of homo
economicus, the rational consumer. In various
decisions of the European Court of Justice, the
average consumer is reasonably well-informed
and reasonably observant and circumspect'.
However, this is not fully in line with empirical
studies, otherwise, such a buyer would not be
seriously affected by the so-called no-reading
tendency?. Pursuant to this presumption, such
a consumer should check all the information
and read the labels?!, should not be deceived

16 Reich, N., Micklitz, HW., 2014. “Economic Law,
Consumer Interests and EU Integration” in Reich,
N., et al (eds), European Consumer Law Cambridge,
p. 21. For example, Directive 2005/29/EC; Directive
2011/83/EU.

17 Micklitz, H'W., Reisch, L.A., Hagan, K., 2011. An
Introduction to the Special Issue on “Behavioural
Economics, Consumer Policy, and Consumer Law”,
Springer, p. 271.

18 Lakerbaia, T., 2015. European Standard for Informed
Consumer, Journal of Law N1, Thilisi State University
Publishing (in Georgian), p. 147.

19 First mentioned in C-210/96, Gut Springerheide
[1998] EU:C:1998:369 [31] and then in a number of
cases, e.g. C 611/14, Canal Digital Danmark [2016]
EU:C:2016:800 [39].

20 Aryes, ., Schwartz, A., 2014. The No-Reading
Problem in Consumer Contract Law, Stanford Law
Review, Vol. 66 No.3. Such apathy is also considered
rational, see Ben-Shahar, O., 2009. The Myth of the
“Opportunity to Read” in Contract Law, European
Review of Contract Law, p. 5.

21 Case C-51/94, Commission v Germany [1995]
EU:C:1995:352 [34] when the court decided that the
consumers, who do care about the ingredients read the
labels.
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by the color of the product, etc. However, be-
havioral studies have shown that there is in fact
a large discrepancy between the EU's ideal-
ized average consumer and the actual behav-
iour adopted by the average EU consumers?.

Indeed, if we share the conventional econom-
ic analysis that individuals make choices to max-
imize their utility using the information available,
while their preferences are consistent through
time?, we will contradict the market reality and,
most importantly, the concept of the consumer
as a "weak party"?*. In particular, the objective
"weakness" of the consumer is that he is in a
vulnerable position in relation to the informed
trader with some market power and marketing
policy, while the subjective "weakness" conveys
the personal characteristics of consumers, e.g.,
hesitation and influence on free will often lead
to undesirable results?®. Simply put, using prod-
uct packaging to increase the value of a product
makes it clear that consumers should not be per-
ceived as rational. Moreover, even in B2B rela-
tionships, where the expected level of rationality
is high, emotional factors have a significant im-
pact even on qualified professionals?.

It is noteworthy that some EU member states
rely on the irrational image of the consumer.
For instance, Scandinavian national consumer
law does not envisage an "average" consumer
benchmark in the legislation, which is resulted in
the formation of a type of "weak", "vulnerable"
consumers and a higher standard of their protec-
tion?”. Nevertheless, according to the Supreme
Court of Finland, as a result of the full harmoni-

22 Ibid, n.7, p. 215.

23 Kennedy, S., 2008. The future of consumer policy:
Should we regulate to protect homo economicus?
Competition and Consumer Policy Division, Australian
Treasury, p. 10.

24 Ibid, n.4.

25 Lakerbaia, T., Zaalishvili, V., Zoidze, T., 2018.
Consumer Law, IBSU Publishing. (in Georgian), p. 49.

26 Hague, P., A Guide to B2B Marketing And How it
Differs From Consumer Marketing, https:/www.
b2binternational.com/publications/b2b-marketing/
[26.10.2021]

27 Hyvéven, S., 2019. Information Obligations and
Disinformation of Consumers: Finnish Law Report,
Springer, p. 411.

zation of the Unfair Commercial Practices Direc-
tive 2005/29/EC, when applicable, the traditional
image of the irrational consumer goes backward
and the court relies on the EU average consum-
er standard®. Meanwhile, studies in modern
economics, psychology, and neuroscience have
also revealed that the information paradigm is a
symbol of consumer law in modern England®.
Thus, it is obvious that some countries recog-
nize the importance of behavioural economics.
Therefore, as discussed below, it is necessary
to integrate the behavioral insights into the in-
formation paradigm, which serves the freedom
of choice.

2. DISCLOSURE OF
INFORMATION TO CONSUMERS
WITH BOUNDED RATIONALITY

2.1. The need for regulation and
cognitive biases

The fulfilment of choice is twofold: one is
about ensuring fair competition and the other is
about having the right information, without which
the ignorance of an alternative hinders the ability
to make a choice. Undistorted competition, with
low prices, wide choice, high quality and innova-
tion, serves to optimize the interests of consum-
ers, and consumer protection law guarantees
that the result of competition is authentic and a
real choice®®. Thus, with different approaches,
these two areas of law create a framework for

28 Finnish Supreme Court Decision KKO 2017:83, when
the court decided that despite taking into consideration
the social, cultural and linguistic factors pursuant to
rec.18 of the Directive, there was no reason to regard
the Finnish consumers as less informed and less
observant and circumspect.

29 Bush, C., 2016. The Future of Pre-Contractual infor-
mation Duties: From Behavioural Insights to Big Data,
Research Handbook on EU Consumer and Contract
Law, p. 221.

30 De Pree, J., 2019. Trends: anti-trust, consumer and
privacy regulation increasingly converge, https://www.
debrauw.com/legalarticles/trends-anti-trust-consumer-

and-privacy-regulation-increasingly-converge/
[26.10.2021]
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the market that is essential to the growth of pro-
ductivity and consumer welfare3'.

The obligation to provide information at the
pre-contractual stage serves an important func-
tion of protecting consumers from information
asymmetry and enhancing consumer choice.
This is one of the fundamental regulatory tools*
in the EU for eliminating inequality between the
parties and is defined in almost every directive
as a specific protection mechanism to which, in
some cases, other mechanisms are attached®:.

The economic analysis of the disclosure of
information for the protection of the rights of con-
sumers lies in the fact that the benefits of the con-
sumer, reflected in the coherent choices, should
exceed the administrative or other costs of such
regulatory intervention34. Therefore, the consum-
er should be able to make a "good contract".®

In addition, although providing accurate
information in a simple, understandable man-
ner is in the best interests of market players
in order to attract consumers, in practice the
regulatory intervention is still needed®. In this
regard, the different standard of disclosure of
information in distance contracts is especial-
ly noteworthy, which was further developed by
the new Directive 2019/21613% and became
adapted to the existing reality. This example
also proves that behavioral analysis is very
relevant in consumer law.

31 Huffman, M., 2010. Bridging the Divide? Theories for
Integrating Competition law and Consumer Protection,
European Competition Journal, April, p. 7.

32 Wilhelmsson, T., & Twigg-Flesner, C., 2006.
Pre-contractual information duties in the acquis
communautaire. European review of contract law :
ERCL., 2(4), pp. 441-470.

33 Ibid, n. 25, p. 124.

34 Haupt, S., 2003, An Economic Analysis of Consumer
Protection in Contract Law, German Law Journal,
4(11), p. 1142.

35 Grynbaum, L., 2010. Pre-contractual Information
Duties: the foreseeable failure of full harmonisation,
Prospectives of European Consumer Law, Towards a
Directive on Consumer Rights and Beyond, Schulte-
Nolke, H., Tichy, L., (eds.), Sellier, p. 7.

36 Ibid, n.6, p.163.

37 This Directive amends both Directive 2011/83 / EU
and Directive 2005/29 / EC. Member States have until
28 November 2021 to implement the amendments in
national laws.

Behavioral science distinguishes various "bi-
ases" that should be considered in policy-mak-
ing. Different types of cognitive biases ultimately
create the notion of bounded rationality. In par-
ticular, consumers due to the optimism bias® are
characterized by inadequate risk assessment.
Apart from that, they prematurely refuse to ob-
tain information about the contract to be conclud-
ed on the grounds that they are intuitively con-
fident in being sufficiently informed or, because
of a status quo bias®® they are intimidated by the
information overload.*°

2.2. Avoiding "blinding lights" -
the optimal level of information

Empirical studies in neuroscience have
shown that the perception and processing of a
large amount and very detailed information by
humans is limited due to cognitive skills.*! It was
pointed out that the more information is, it be-
comes tall order to process the relevant infor-
mation in order to profit from it*2. In this vein a
metaphor of being blinded by the light is used
to depict such a maximum level of information*3.
Given the limited time factor, consumers turn to
heuristics*, observe key group indicators, also

38 Tendency to overestimate our chances of positive
experiences and underestimate our chances of negative
experiences.

39 When maintaining the status quo seems better than to
change it.

40 Dean, M., Kibris, O., Masatlioglu, Y., 2017. Limited
attention and status quo bias. Journal of Economic
Theory, pp. 93-127.

41 Klingberg, T., 2009. The Overflowing Brain:
Information Overload and the Limits of Working
Memory, Oxford University Press, also, directly on
consumers — Lee, B.K., and Lee, W.N., 2004, The
Effect of Information Overload on Consumer Choice
Quality in an On-Line Environment, Psychology &
Marketing, p. 159.

42 Djurovic, M., 2016. The Duty of Information. European
Law on Unfair Commercial Practices and Contract
Law, Oxford: Hart Publishing, p. 139.

43 Paredes, T., 2003. Blinded by the Light: Information
Overload and its Consequences for Securities
Regulation, Washington University Law Quarterly,
81(2), p. 417.

44 In most situations consumers are biased towards
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known as chunks, such as price or brand, and do
not spend time searching for new products, or,
as a consequence, we get the Buridan donkey
paradox when they are reluctant to make a deci-
sion. Thus, it is obvious that information overload
reduces the marginal utility of information, and
efficiency. Finding the optimal margin in various
types of consumer contracts will be different,
hence the importance of empirical studies in this
regard is of high value.*®* Nevertheless, the con-
sumer should always have the right to request
more information.

Furthermore, the necessary information
should be simple, concise, clear and easily com-
prehensible. In the EU, prior to the entry into
force of Directive 2011/83/ EU, traders in certain
cases were required to provide only some specif-
ic information. Directive 2011/83/EU established
for the first time the general obligation of traders
to provide information in accordance with Article
5. Article 6 sets out the obligation to provide in-
formation only for the distance and off-premises
contracts. It is noteworthy that the latter article
is criticized for the abundance of precontractu-
al information, and the timing of information is
considered to be a solution, when the meaning
is given to the context.*¢ Criticism is particularly
relevant when it comes to a low-cost product. On
the other hand, the new Directive 2019/2161 of-
fers a significant change in the obligation to dis-
close information whether the seller is a trader or
an ordinary individual because in the latter case
the consumer must be warned of the lack of pro-
tection under consumer law in advance*’.

As for the Georgian reality, the requirement
to disclose information can be found in various
normative acts, in particular, in Article 318 of the
Civil Code of Georgia; in Article 12 of the Prod-
uct Safety and Free Circulation Code, which is
the general regulation. However, the scope of
the latter code is less relevant to the contractual

information that is easily accessible and more up-to-
date.

45 Ibid, n. 34.

46 Ibid, n. 7, p. 221, in particular, the consumer may be
less interested in where and how to return the product
before concluding the contract.

47 Recitals 26 and 27 of the Directive 2011/83/EU.

aspects and is primarily aimed at protecting "hu-
man life, health, property and the environment".
Thus, the regulation is less in line with European
legislation. Further, the Law on Advertising sets
out the criteria for lawful advertising through put-
ting information on a product. However, this legal
regime does not meet the criteria of "relevance”
or "completeness".®®

Some novelties of the Draft Law of Georgia
on the Protection of Consumer Rights are in line
with the standard of Directive 2011/83/EU. Article
5 and Article 11, respectively, envisage the gen-
eral rules on consumer information and rules for
distance and off-premises contracts. According
to Article 5 of the Draft Law, the consumer has the
right to receive, and the trader is obliged to pro-
vide information about the product name, identity
of a trader, terms of consumer claim, manufac-
turing and expiration dates, the total price of the
product, arrangement of payments, delivery and
warranty conditions, functionality, contract dura-
tion, consumer obligations, and the right of with-
drawal. Under Article 11, the consumer must also
be provided with information on communication
costs, and the existence of a code of conduct.

It is noteworthy that the amendments in the
newest draft law have corrected some of the
shortcomings, e.g. the previous draft law did not
specify the obligation to provide information be-
fore concluding a contract, as well as regarding
no obligation to provide information that is al-
ready apparent. Both articles, de lege ferenda,
clearly state that the trader must provide the
information in a vivid and understandable man-
ner before concluding the contract. Neverthe-
less, against the criterion of relevance, the draft
law does not impose an obligation on traders to
provide information at different stages and to a
different extent. It should be stated that due to
the nonexistence of a general law on consumer
rights in Georgia, traders in most of their busi-
ness areas are not obliged to disclose informa-
tion. As a corollary, the new regulations may lead
to a number of shortcomings and thus increase
the price of the product, with the risk of having in-
formation overload. Therefore, it is more efficient

48 ,,John Howard Test”.
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to disclose the information regarding the prod-
uct description, warranty, and return policy at the
pre-contractual stage, and the rest of the infor-
mation after signing the contract. It is also sug-
gested to update the relevant provisions in line
with the amendments in Directive 2019/2161,
such as the removal of a fax, or the removal of
an obligation to provide a waiver form when a
distance means are used for contracting in an
insufficient time and space.

Another important provision is Article 25 that
regulates unfair commercial practices and com-
plies with the complex rules of Directive 2005/29.
Here, it should be noted that this provision, un-
like the previous version, introduces the notion of
an average consumer. Behavioral analysis and
the regulatory impact assessment*® show that
the starting point for the protection of consum-
er rights should be the vulnerable rather than
the average consumer due to political, econom-
ic and social reasons in Georgia®. Similar ap-
proach is taken in the policy of Bulgaria, Greece
and other countries, which shall also be consid-
ered in Georgia before giving the Draft Law its
legal effect.

3. COOLING-OFF PERIODS
AND RIGHT OF WITHDRAWAL

In addition to the general obligation to dis-
close information, the right to cancel a contract
is considered as a tool to protect consumers
from the negative consequences of asymmetric
information. Different jurisdictions provide the
so-called mandatory cooling-off periods, within
which the consumer, in some circumstances, es-
pecially in distance or off-premises contracts, is
given some time after the conclusion of the con-
tract to check the aptness of the choice. This is
considered in Article 9 of Directive 2011/83/EU,
which is aimed at protecting the consumer from
psychological pressure, as well as avoiding the

49 Regulatory Impact Assessment on the Draft Law of
Georgia on Consumer Rights Protection, 2019. GIZ.
50 Ibid, p. 58.

negative consequences® of providing inappro-
priate information. By the same token, Article 9
encourages consumers to compare the product.
This possibility is more limited in distance rela-
tionships. Thus, in addition to the characteristics
of the product, the consumer must be informed
about the cooling-off period and its application
conditions.

The existence of a cooling-off period is jus-
tified when it constitutes a necessary means of
eliminating inefficiency®2. This issue may arise
due to the lack of rationality, and the cooling-off
period should nudge a consumer to take heed of
the long-term preferences, beyond the pressure
and so-called situational monopoly. The exist-
ence of the right of withdrawal gives the trader
the incentive to match the price of the product
with its quality, although it should be noted that
this right may as well encourage ex post oppor-
tunistic behavior from consumers, leading to ten-
sion in traders, increased transaction costs due
to delays and ambiguity.>3

Behavioral analysis makes it obvious that
the status quo bias, the endowment effect®, loss
aversion® and regret aversion®, and the sunk
cost fallacy®” can encourage behaviors that hin-
der the effective exercise of the right of withdraw-
al®®. In order to prevent this, the "opt-in" rule®

51 Ibid, n. 17, p. 160.

52 Ibid, n. 34, p. 1147.

53 Ibid, p. 1149.

54 The endowment effect leads consumers to place a
greater value on objects once they have established
ownership, or a sense of ownership than the value they
would place on that same object if they did not own it.

55 The tendency to prefer avoiding losses to acquiring
equivalent gains. See Kahneman, D., Tversky, A.,
1979. Prospect theory: An analysis of decision under
risk, Vol. 47, The Econometric Society, pp. 263-291.

56 Consumers have a fear that they will regret the choice
to exercise the right of return, which they consider
when making a decision.

57 According to traditional economic theory, such costs are
not relevant in future decisions, although studies show
that people still take them into account. Sunk cost fallacy
is an attachment to past decisions, even when wrong.

58 Tscherner, EIM., 2014. Can behavioral research advance
mandatory law, information duties, standard terms and
withdrawal rights? Austrian Law Journal, p. 155.

59 Ibid, p. 154. Also, Harrison, P., 2016. Cooling-off
periods for consumers don’t work: study https://
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is introduced, that is, instead of the withdrawal
from the contractual relationship, the consumer
actively gives consent only after the expiration
of the cooling-off period. This would reduce the
cognitive dissonance to some extent, howev-
er, it is highly likely that such regulation would
complicate the trade relations and would not
mitigate some of the biases, thus it is of impor-
tance to empirically analyze the consequences
of such changes.

Article 336 of the Civil Code of Georgia rec-
ognizes the right to cancel a doorstep contract
when the consumer has the right to withdraw the
contract within one week unless the contract is
performed upon its conclusion. An important up-
date is made in Article 14 of the Draft Law, which
gives the consumer the right to cancel a distance
or off-premises contract within 14 calendar days,
with a maximum return period of 7 days. This
right also provides for a number of exceptions
per se via Article 16, however it shall be stressed
that the previous version of the Draft Law, unlike
to current one, extended the 7-day cooling-off
period to an on-premises contract. This modifi-
cation stems from the regulatory impact assess-
ments®’, which have shown the likely negative
consequences of such regulation for business-
es and the threat of transition to the shadow
economy. Thus, the change in the draft law on
withdrawal rights should be positively assessed
taking into account the level of socio-econom-
ic development, consumer vulnerability and the
growing trend of online shopping.

4. SPECIAL REGULATION -
CONSUMER CREDIT CONTRACT

The financial sector constitutes a distinctive
field in the consumer markets, in particular, the
contracts of the consumer credit, related con-
sumer rights and guarantees for the protection

theconversation.com/cooling-off-periods-for-
consumers-dont-work-study-69473 [26.10.2021].
60 RIA, http://www.moesd.gov.ge/uploads/publications/

economy 450476725899caab552165.56302821.pdf
[26.10.2021].

of these rights are regulated separately. In the
EU, there are two major directives in this field
— Directive 2008/48/EC on Consumer Credit
and Directive 2002/65/EC on Distance Mar-
keting of Financial Services, which in turn was
amended by Directive 2005/29/EC. The latter
clarifies in Articles 9 and 10 that issues relat-
ed to financial services can be regulated more
strictly by member states due to their complex-
ity and high risks.

Behavioral analysis is especially relevant
when consumers while receiving complex infor-
mation, do not have adequate practical experi-
ence. In this vein, it is logical for the legislator to
have a specific regulation on the consumer cred-
it. The reason for justification for having such an
approach is that the financial risks are very high
for the average consumer, and there is little op-
portunity for learning due to the slow feedback
mechanism®’.

In terms of providing information, it shall be
emphasized again that the consumers should
not be overloaded by complex information to the
extent that they should be able to properly as-
sess the risks. Considering the behavioral analy-
sis, several aspects are worth noting:

The consumers need to be provided with the
information on the effective interest rate in ad-
vance to have a real opportunity for the proper
comparison. Furthermore, in order to achieve
transparency, financial institutions should cal-
culate the effective interest rate based on the
uniform standard, and the calculation should
include all of the financial costs. Prevention of
over-indebtedness and over-optimism of con-
sumers can be prevented by using heuristics, in
particular by focusing on risks; Special attention
should be drawn to the variable interest rate,
which implies more risk for the consumer than
the fixed interest rate®?; Consumers may be pro-
vided with the information by financial institutions
on the statistics of non-payment in typical cas-
es. It is noteworthy that the directive envisages

61 Juurikkala, O., 2013. The New Legal Paternalism:
Light-Touch Regulation for Consumer Mortgages,
Helsinki Law Review, 7, pp. 55-84, p. 58.

62 Ibid, p. 72.
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a cooling-off period of 14 days for the consumer
credit contracts.

According to the Georgian legislative frame-
work, the National Bank of Georgia with its reg-
ulatory and supervisory functions constitutes a
designated authority for ensuring the protection
of the rights of consumers in the financial sector.
Currently, the Order of the President of the Na-
tional Bank Ne37/045% of 2021 on the Approval of
the Rule of Protection of Consumers' Rights in
the Provision of Services by Financial Organiza-
tions [the Order] is in effect, which was adopted
subsequent to the repeal of the previous order.
The number of changes enshrined in the order
aim at enhancing the level of protection of the
rights of consumers, for instance, the scope of
the act is no longer limited, thus any lending en-
tity is obliged to provide the consumer with the
precontractual information specified in the order.
It should also be noted that the notion of a specif-
ic financial product no longer forms a grey area.®
On the other hand, the issue of the effective ac-
countability mechanism for the violation of con-
sumer rights needs separate research.

Pursuant to Order No. 32/04 both natural
persons and legal entities, except for financial
organizations, are entitled to be provided with
information. This precontractual obligation to
fully disclose the information leads to a stable,
transparent and predictable legal relationship®.
The very first article of the Order enshrines the
principles applicable to the disclosure of informa-
tion similar to the European model: a) clarity and
accuracy; B) perceptibility; C) ability to compare
and d) timeliness. This provision also focuses on
the consistency of information disclosure, how-
ever, the accuracy criterion is less obvious and
is presented only in the subsequent provisions.
Freedom of choice is provided by Article 3, ac-
cording to which the information must be such
as not to push the consumers towards a decision

63 The Order of the President of the National Bank Ne37/04
on the Approval of the Rule of Protection of Consumers'
Rights in the Provision of Services by Financial
Organizations. https://matsne.gov.ge/ka/document/view/
5117792?publication=0#DOCUMENT:1

64 Ibid, n. 63, Art 2(n).

65 Ibid, n. 25, p. 113.

which they would not have made in case of the
unmistakable and complete information.

The notion of an effective interest rate shall
also be stipulated due to its wide scope. It is noted
that this rate includes all the financial costs, and
the annex of the Order that regulates its calcula-
tion rules and formula aims at ensuring a common
standard and transparency. The main method of
calculation is to "use the highest interest rate",
while in foreign currency lending 15% annual
depreciation of GEL is considered based on the
variations of the equal absolute of the exchange
rate on a daily basis. According to the Order, the
disclosure of the effective interest rate is provided
both during the advertisement and during the per-
sonal offer®. This is significant insofar as it is the
only means of protecting the consumer, taking the
Georgian lending policy into account.

As mentioned above, Article 3 of the Order,
which sets out the obligation for financial insti-
tutions to provide information, does not clarify
the content of the information. This is specified
in the article on concluding a distance contract.
In Annex 5, the Order provides the sample ver-
sion of the text of disclosure. In order to improve
the comprehensibility, it would be more practi-
cal to divide the text into several paragraphs or
bullet points. Further, Article 5 of the Order is of
importance as it obliges a financial institution to
provide information to consumers regarding the
significant risks associated with the specific fi-
nancial products, including drawing attention to
the variable interest rate risk.%’

At the advertising stage, pursuant to the Or-
der, disclosure of incorrect or misleading infor-
mation is prohibited. In addition, when the effec-
tive interest rate is unclear from the outset due to
the uncertainty of costs, based on the sample ex-
ample in Annex 6 of the Order, the option to refer
to the disclosure of the minimum effective inter-
est rate (for example, from 20.8%) is expressed.
In this regard, a different treatment is provided
in the EU, such as the use of the cognitive bias,
namely, the framing effect®® by referencing to the

66 Ibid, n. 63, Art. 3.15; Art. 4.
67 Ibid, Art. 5.3.
68 Consumers are influenced not only by the content of
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maximum amount of percentage.®®

Further, It should be noted that the Order, un-
like the Directive, does not provide for the right of
withdrawal, which does not allow the consumer
to reconsider the offer while being labeled as vul-
nerable in this sector (and generally in Georgia).
On the other hand, the order of the President of
the National Bank Ne37/04 provides for the pos-
sibility of canceling a foreign exchange trans-
action within 30 minutes after the transaction.”™
This may constitute an issue as the Draft Law’s
provisions of the cooling-off period only apply to
distance and off-premises contracts, and accord-
ing to the sphere of its application the Draft Law
does not extend to financial services other than
the standard terms, hence this issue remains
the subject of future regulation, as well as unfair
commercial practices in the financial sector.

Finally, pursuant to Part Il Article 625 of the
Civil Code of Georgia the maximum annual ef-
fective interest rate of the loan is reduced to 50
percent. A similar regulation is relevant in other
countries, for instance, with the changes made
in Finland in 2019, this mark is 20 percent, more-
over, the legislative initiative envisages a tem-
porary reduction of the interest rate on certain
types of consumer loans to 10 percent.”" The
Credit Card Accountability Responsibility and
Disclosure (CARD) Act is in place in the United
States, which, similar to Georgian regulations,
sets the maximum interest rate for the financial
institutions and thus prevents the possible mis-
use of cognitive biases of the consumers by the
financial sector.”

the information but also by the way the information is
delivered, its form, and arrangement.

69 Behavioural Insights Applied to Policy, European
Report 2016, pp. 20-21. https://publications.jrc.
ec.europa.eu/repository/bitstream/JRC100146/
kjna27726enn_new.pdf

70 https://matsne.gov.ge/ka/document/
view/4081097?publication=6  Consolidated  text:

14.07.2021.

71 Waselius and Wist, New temporary restrictions
on interest rates and direct marketing of consumer
loans. https://www.ww.fi/news/2020/04/new-tempo-
rary-restrictions-on-interest-rates-and-direct-market-

ing-of-consumer-loans/ [26.10.2021].
72 Ibid, n.13, p. 28.

Conclusion

The information paradigm still constitutes a
pertinent issue in the consumer protection law,
and the behavioral analysis, stemming from the
empirical research, further suggests the neces-
sity to protect even a well-informed consumer. It
is widely acknowledged that freedom of choice
is one of the cornerstones of consumer law, yet
the problem of information overload and the cog-
nitive, time-related or environmental factors that
influence the consumer when making a choice
prevent its effective exercise. As a corollary, it
makes sense to disclose the information not all
at once, but at different stages.

The integration of behavioural insights into
the consumer law would not constitute a revo-
lution per se™, given that for many years both
the private and public sectors have been closely
monitoring consumer behavior and considering
it in practice. Nevertheless, the article analyzes
some aspects that need to be modified. Howev-
er, the legal reality in Georgia is disparate as the
deregulation of the consumer market has led to
an unequal legal relationship between the trader
and the consumer, recognized as a weak party.”™
To this extent, considering that the initiated Draft
Law already offers many innovations and there
is practically no general regulation in this area, it
is noted that this regulation will already bring sig-
nificant changes for the consumer and business
sectors in Georgia. Nonetheless, it should be
stressed thatthe new regulation should notputthe
onus on MSMEs. In this vein, it is suggested that
instead of mandatory provisions, the guidelines
for the disclosure of information at the precon-
tractual stage might be introduced. On the other
hand, it is necessary to encourage consumers
to exercise their rights in order to highlight their
preferences based on the relevant market prac-
tice. It should be noted that the standard of the
average consumer in Georgia should be equal to
the standard of the vulnerable consumer, which
would highlight the essential parts and nuances
of the general regulation. Hence, it will be pos-

73 Ibid, n.7, p. 212.
74 Ibid, n. 49, p. 4.
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sible to avoid the unjustified increase in traders’
costs that would ultimately affect the price of the
product. Furthermore, the state should actively
engage to raise the standard of the consumer?s,
and develop an effective and scrupulous action
plan, which would include the activities aimed at
raising consumer awareness.

As shown in this article, the special regula-
tions envisage the standard of disclosure of in-
formation, including the Order of the President
of the National Bank. Notwithstanding the impor-
tant provisions of the Draft Law, it is interesting to
follow its effects on the consumer credit contract,
considering that the latter will be subjected to the
new chapter on the standard terms of the Draft

Law, as well as the Order of the National Bank
and the relevant articles of the Civil Code of
Georgia. On the one hand, it is of importance to
avoid double regulation, and on the other hand,
to improve the regulation of commercial practic-
es by making appropriate changes in the norma-
tive acts in the financial sector.

Finally, it should be stressed that the law can-
not factor into the context of consumer decisions
with the same precision and scale as the psy-
chology suggests, however, in order to improve
consumer welfare, the state should consider the
key findings of behavioral economics in case it
leads to lowering the costs. In this vein, the regu-
latory impact assessments play a salient role, as

75 E.g. the standard of a "reasonable consumer’

shown in the analysis of the two draft versions
of the law.
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Springer, p. 271.
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3b0YmMRL.22 LOLOIVOOM™® 3MVIH03030 OG-
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oMM MBbOL IMBLIVGYOgEMLY O LOTHOMM
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22 Aryes, 1., Schwartz, A., 2014. The No-Reading Prob-
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Vol. 66, No. 3. dbgogbo s3omos Gogombogmyde-
o300 doabgoywmo — ob. Ben-Shahar, O., 2009.
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Law, European Review of Contract Law, p. 5.
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EU:C:1995:352, 30é. 34, Lowog Lobodobomenmd
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00%, 0000 393960600m3YaJO0m d0DHOMDBY
0MHLYHOYM GOJOMMOOL O, MHOE FMOZOM0V,
dm3b3oMmodmoL, Gmambda ,Lybho TboGOL
0M0OMHYOYM  3MBEIRB(300L.26 3gMdm@, dm-
0b30MmgdmOL Md0gdbhato ,LoLbILEHY dam-
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Competition and Consumer Policy Division, Australian
Treasury, p. 10.

26 ob. dg-4 L.
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Law, p. 221.
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(300 30039m0.3¢

0mab3OMmYOGMMO  JBWMY0g00L  OLOBO-
300, 006@M®mIOE00L  30d7Mo36900L 93m-
6m3039M0 0bdM0dO FEEMIVEIMOL 03030,
6OM3 3Mm3bIOGMHYOTOL LOGZJOgIO, BOF MO-

32 De Pree, J., 2019. Trends: anti-trust, consumer and
privacy regulation increasingly converge, https://www.
debrauw.com/legalarticles/trends-anti-trust-consumer-

and-privacy-regulation-increasingly-converge/
[dmee hgomds: 26.10.2021].

33 Huffman, M., 2010. Bridging the Divide? Theories for
Integrating Competition law and Consumer Protection,
European Competition Journal, April, p. 7 .

34 odag.

35 Wilhelmsson, T., & Twigg-Flesner, C., 2006. Pre-con-
tractual information duties in the acquis communau-
taire. European review of contract law: ERCL., 2(4),
pp. 441-470.
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bgMIg 3N 9ooLMOL EOIO3T0MHYO0m NERM-
30300L IM3M390009 00 gobbymdom, ™3

37 Haupt, S., 2003, An Economic Analysis of Consumer
Protection in Contract Law, German Law Journal,
4(11), p. 1142.

38 Grynbaum, L., 2010. Pre-contractual Information
Duties: the foreseeable failure of full harmonisation,
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Directive on Consumer Rights and Beyond, Schulte-
Nolke, H., Tichy, L., (eds.), Sellier, p. 7.

39 0dsq, 39-7 bd., 33. 163.
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6900300 @WOLO MY 0GYOEO, EOML OO JMHIM-
096 obomo 3OHMEYIHoL dogdoL, ob, 30Mmgdm
0960obolb 30600 30HOEOMILL, OHMEILOG
0LOB0 MOZL 03039096 oOBY39H0ENYoOL Jo-
0900L306. V36O, VT3OMOO, H™MA 3LEO3LO
LOgOMdY O HHOMYOHMLS CBTPMGTO(300L
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3omMmyYcmH0o HM3MH0L 3mazbo LbgoOLLb3d LOboL
LOIMBbIOGIGOM™M bagmTg3Mgmadoda bLbgo-
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®30300L  3od7zMmO3900L ZOMEHYOIYMHI0M,
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©0E 8990900 JOOHMIYI HJOEMMOOL, 06RM-
3033000 dodzMmoO36900L VLBgIHYd0 BOGIM-
©3960m00 LOZOEOLLZL BMGIdHOYM OJBHTo0,
396OdmE, Lodmgomogm 3moadLdo 318-9 3y-
bemob Lobom; YzgmoOdg BMFOE MHYaIToM9-
00L 3903303L 3GOMOIIHOL JLOGWOHMbMOdOLO
@O mO30LYBOEO 303mMI3930L  3MOagLOL
09-12 3gbao, ®ydEo 3magdLob dmdaggoolL
LAZGO® BOZMMYOOE gbgdo LobgmMIg3BrYMadM
0L399dMHadL O, Y30GOHILO®, FOTOOMPMOO
»O00030000L LoEmMEbMOL, FO6IGMHENMOU,
LOZYNEGYOOLO O FOMIIML*  OE30LOIY.
0060, 3MBYLE0ZGOO BOZMYOO® T9gLOOO-
3900 93MM37YMm 30bMBIMYdIMMOOL. MHY3mo-
d0L JgLoObgd 3ObMBom FM(3YTPI0O MYIMO-
3oL 99339mMd0m 3OMOYIHd 0bBMGAOE00L
30O MMBMINgE0 gobmogLgdolb 3dobhgdoy-
3900. ®J930, 0ME93mM0o LEJVOMMHOMH030
97080 396 03004mB0goL ,HIMmMY306(hY-
™oL my ,LoLE-YMOL® 3G 0HgMH0YTYOL.5!
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@0 BgLo 0GJObYdOL OBOGIMOL LObomoOO
3m3903mM0, MOE 9O™M00b LEHOBEOGOHLY ©O
303930030mM0ooL YdmPb3gmymxL. godm-
06306M0dg00L BaboL doGHOMO® FJHME OO
,LO3OMBEIbHM 3000339M0L Yzgmodg FoMmo-
MO 3603369MMO0L gdodmygbgoo” 3393mo-
6900, 080LMOL JEbMmP® FoMmy®Hodo 3OgEO-
HoL EOML EV0IZ3900, HM®MI bEYod MOGOL
15%-0060 Bmoy®mo gogxroby®adse 3gcdLOL
4m39MOOM07OHO0 MOBO00M0O ddLOMYIYHIGO
MEO9oMmO0L (33MoMmygonm. dMHJObyooL do-
boE30m, 9B8IIHI®0 LOSOMEIBH™ 3bO339-
mob  godzmo36900 Fom30mmaLBN6YdYMOO
Oma3mOE Mmg3amodo®mgooLbolL, 0Ly 30MHOEOE
89003009000 @MHM®MLE. gb bLogymobLbImO
000960@, ®OdYbooE LLbgdoL 3mmo-
H030L gomgzomobB0bgo0m, AMALIGGYITMOL

68 0dsq,27-9b4d., 33. 113.
69 ob. 36 dobgdol dnbeno 3.15; Inbemo 4.
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©O330L BOIJHMIH0300 9O MOIM O LOTJO-
@mgooL BoMAMOaqbL.

LOZIOLbIMO, M3 dHJO6Ho0L 39-3
dgbmo, GMIgmoE BOBOBLYGHO ™MMZOB0HO-
(309000 3096 0b@MGHIOE00L  F0BMEYdOL
30MMEOYOYIMYOOL 0EIoL, O OB (HOZL 06-
ROM®3OE00L J0bOOGOLL. 0L OZMB3MYHYOY-
0o bygemIgzmHyemgool @oLHOBEYOHOD ©O-
©900L 3gbando. d3®Mdobgdd 0m30eMoLBNBYHOL
3097m036900L HogLHL, GMAmoL LO60TYIM
396L00 39-5 EOBOOMOVOL BOGMIMOAYbOMO.
0MgdoomdoL 3ogdsmogbgdob d0d6om, 3m-
dodhogcmo JgaaoLb amahobo 096900 HadLHoL
339694(h900@ ©OYM®BO. dMLOBOTBO300 OGJO-
6900L 99-5 Tybmo, GMIgmoE B0bOLLYG
MmMH3060H0300L V30MEYdYMHSL FOBMOML
0m3b3oMHndgmbL 0b6@MGHIOdE00 L3YEOBR0ZIO
LOGWOBOBLM 3OMOYIHIOMOL EOIO330MdY-
0 86083069emmM3060 H0LZYO0L gLobgd, dom
dom®mobod Jomomgde 06aqdLOGYOYMO LOS-
MHME960H™ 3obo339mab MHoLIdY™.

93mMO30M900L ghHo3ddy, 0HJobydoL Jo-
b930m, ©OJY3909MM0d OGOLEM®O ©b F9(3-
@M3030 d99Yy3060 06@M®TO300L F0BMEdO.
69L900L J0bOOOHLOEOL 0339MY0O 93OM3YMO
0m@amMobL doGHO0MO® 3MH06(E03MOL LOJdOBOLM
MObb3gOMmOB; 030LMOL, MMmEY 9BIIH0ObO
LOSOMEIBDH™ dOB6O339MO bOMEIOOL ObYLO-
DM3®IMMO0L godm MO3000b39 303M339-
3900, 0MHJO6900 0m30MabLBNBYdL 9-6 oO-
bomOmIn dME3gdxemo LOBbNTYIM Togomomab
LOWYJIZgMBY FOBIOGOHYOOL, BMIGEOE, MoO-
300 3bM03, 0MW30mMOLBN6YOL Tg;O30H900LOL
906030my©o 9BgIHI®0 LOSOMEI6H™ obo-
33900 g3odmynbgooL (80g30mMomo®, 20.8%-
0006). 93 3gmbom LEOOBHYGJLMO g3B™M3YIno
3MOJH0g3o, 3gOHdm, 30390 dmadab oLomo Lo-
d90m900L 3odmygbgood, HMmam®ood bH®Yg-
HY0M900"" — 0momYdd 30gdLOBOMYSH 3OHM-
(396(ho8w©9."

70 ob. dybemo 5.3.

71 Framing — dodbdodgdmgddyg 3ga03cmagbol ob-
Q)UG[) 0(4)0 abmq?(*)(g 0603(")&)80300[) HOEOO&)[}O,
0&)088(9 0603(*)&)30300[) 806(‘7(\0360') b{]&)bo, 03(")&)-
80, Egmbo, &Ho gp&)ml&b@ odagabo onaob l)od(Y)Bd)-
(4)(*)@(0 63(4)(1)0@0.

72 Behavioural Insights Applied to Policy, European
Report 2016, pp. 20-21. https:/publications.jrc.

LOYYOOOMYOMO, M dHJO6900, POMY]-
H030LOaO6 gobLbgvzgoom, OG 0MmZOMOLBO-
690L bgmTg3H YLD JOOHOL MJIoL JJBWaNg-
0oL, ®OE 0mAbavMYogmL, MMIgmmoE o0
LYJOM®T0 O, DMIOEOE, LOJOOM3ZgMm™MI0,
0mMBY3mO 3OHaam®m0o@ gobobomado, o6
0dma3L 3o@OWNIMadaL LOTYOMYdOL. OM-
LOBOTBOZ0V, HMI 9OMZbIMO 00630L 3Mgdo-
©96¢hoL 06®JO6g0d Ne37/04 0m30mabB0bydL
LOZOMYHY M39BOE00L OYJ3gooL Jgbodmgo-
ammOOL M3gHOE00L ObbM®(309mMYo0ob 30
BgomoL  g3ob3dozmmo0dn’.  dmabIdMYOTOL
JBRmMad900L  ©@OE330L Jgbobgd 3Obmb3Gm-
9930 dLobymmo Loobemg FMBOIOHYdOL 39-
GHomEdg dbmMmMmO EoLHOBEOIYH O LOMIBL
30M9mM OEIOGIYM bYTg3eHYgogoL gby-
00, ®9a37mM0Mgdo0L LRBIOM®ML dboMOdom 3o
3ObMB3MM9gho @WobObLYH dMALObYDYOO-
29, LHOBOGDHIYMO 30GMOJO0L OO, 06
3ME9mMEYdd, 39LO00I0LOE, gb Logombo LO-
0m3o3mMm™m 3MmBaLGO03g00L LOZOBL ObY3YM-
36900, 00939 HMaMOE JLOFIO MMM 3MIHH-
309m0 3MHOIH030 B0bObLY® LaghmEGTo.

LOOMMMME, dMLOBNTBOZ00 LOIMJOMO-
Jo 3m@adLbob 625-9 dgbemo, GM®MAIMmOL 39-2
BoBoemom LYLLbOL Bemoydo gBgdhHyGo LOS-
HME9oH™m 3060339mMm0L 3ogLOJOIMIYD0 MEOY-
bmdo 50%-0g Fgdodo. dbaogLo ®9ay-
moMadd  Oghyomydoo Lbgd g3gybgddog,
0080MOmOE, B}0bgmdo 2019 BgemL gobbm-
OE0IMIOIMO (33¢0eNJ0g000 9L 60TOYMO
20%-00, LOZOBMBIYOM™M 060E0OH0Z30m 30
3033990  HodoLb  LOIMBLIOGYOMM™  LY-
Lbgddg OOMgdom Jobo339moL  10%-09
©06930L 0m30M0LBN6Yd96.7* ©83-d0 dmMJadg-

ec.europa.eu/repository/bitstream/JRC100146/
kjna27726enn new.pdf

73 https://matsne.gov.ge/ka/document/
view/4081097?publication=6 3mbbmmowobhgdnyemo
39demogogoo: 14.07.2021. sdob dgbobgd obgm-
“dogos mgombobobm szomaol b gobmog-
l)(?{]l) Q)O 800()')00)(*)[) dgomoé)?){]g, oéOB%OdBOOB
8(*)83@(*)60 @03000&)363@00 5 smolo @0(4)00),
3@3{]@&)(06“3@0 030&)0@)0[& 33833(06007 aogbm-
6303@363@ 60@033@2’)0[} (")386’)0800%3 l50 o~
bbo 3 600blb 0 bws dgdongdmoal.

74 Waselius and Wist, New temporary restrictions on
interest rates and direct marketing of consumer loans

https://www.ww.fi/news/2020/04/new-temporary-
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©90L Credit Card Accountability Responsibility
and Disclosure (CARD) ogho, Gm3geno, dbyo-
300 h3gbo O0GHIObYdOLY O 625-5 Tybamo-
LO, BOPYOO3ZL BOBOBLYGHO MMZOB0DBOE0YO0L
3096 30g4LOJOMP®O LOSGOMEIbH™M 30bO339-
mob 3om3o dMJdigEYodL, oMo 96 dmbEL
dma3bdoMmgdgmmo  J3g30mo  3039GMdm9dg-
00L ObobLYMO LYIHM®OL B0gH dMOMEDHO®
300mygbgdo.™

©Jbda3ba

06Q@M®»IOE00L  30GMHOE033d dM3bIMY-
09MMO JBRMYd900L ©OE30L LOTOOMOMT0
3303 0ghgomymoo, MmydEd JEIZ0M0 dbo-
m0d0, HMIJMOE 9330M0YM 33MI390L 9y®-
bMOY, Mog 390mbgzn39030, dmMAbIdMYOMOL
®9omyMo LGHOmoL hzgbgdom, az0dmazL
000L ®™JgooL LOTYOMgdOL, M3 LOIMILIO-
®90mm IO®M0YOHMHM09030 MIY6bEOE 0bBM-
®H30MH9dMm0o 3M3LTOGOgMO JBRG®M F9HO©
LOFGOOMYOL OEZOL. O0F 03390900 AbBMG-
30300L LOgOG®OOL 3OHMOIMYTd O 0L 3M3bo-
O30, @OHMOMO M7 goMmgdm ROIJHMGMHJo0,
HMIEMYo0E 3m3b3omyogmbdg 0MHHY3060L do-
M900LOL ObEYbgb Bga03MaboL. dMhy3060L
®O30LYBENYO0L YBGOPYB3JIMYMRO 30 FMILIO-
©909mMMO JBRMYd900L EOE30L LOTOOMMOL
9JOHM-9OH™M0 J30390bg0o. 930l godm, mm-
30396000 0b@M®AOE00L OGO 9O MmMOOTOE,
06039 LL3OOLLZO ghHO3DY FOBMEYdOL 3o-
M@OYdIYIYo0L ObLODMZMO.

94393000 060M0BOL MHYazYIMOMHYOOdY FoO-
30m9boL LOJMAbIOGGOM™ LEgEH™MTo 396
996900 ®93mmMyYE0xMo  boLodMmO,”® FOOM-
30boMg 04o@ob, GmI Lmxymomdo IMo-
30mo Bgamodo Hmam®mE 3gOdm, 0bg LojohHm
LYJHM®O BYEIBY300m ©330MIdd IMIb-
00Mm9dmob  g39390L @O 0m30MabBNBHdL
3MogHn3odo. dogbgmogzo@ 030LY, LHoHoodo
300bom0bgoymond  3oM3339mo  dL3IIHY-
00, HMIMId0E (33omadgdlL LogoOHMdL.

restrictions-on-interest-rates-and-direct-marketing-of-
consumer-loans/ [dmm Hgomdo: 26.10.2021].

75 0dsq, 39-15b4., 33. 28.
76 0dsq, 39-7 4., 33. 212.

L3O GgOoEMMBOY LOgoOM3gEm™mTn, LOOOEG
LOIMBbIODGO™M LARYO ML EYHHIZITO(300D
LOTMALIOGIGOTN ™ YO MgOOMOdOL LYLHO
dboGmob — 3MALIOVGYOMOL — FMZOFHJLMOB
0GOMOBbOdO® LOTOOMMGOMH0Z3 FEIMIOMY-
™md0d30  hHhoygbgdo aodmobz00.”” 00®Hbo,
0309003 0603069030 3ObMb3MHMadho
0936 06mM30(300L dMO3O3L O O3 LARIH™ML
Bdmaoo 3MmBaLO03x00, BROIJHMOM030®, OO
0MHLYdMBL, 030 Y339 9603369MmMM3z060 (33eM0-
md900L 3MIHO60 096900 LOIMBLIdGMYOM M
@O 00B69L LYFDHMGOLMZOL. LOZYMOLLIMY,
6HM3 0bomo ®»anrmodgod 3dodg H30OHMOE
06 Pbo ©oobzgLb 3oMg 00H69LL, dOFO-
MO0OE, bOE3MWOE LOZOMPIOYM™ OY3Y-
mo®mygooLy, TgLodmmmo  BobobobymIgzey-
madm 9Hoddg 0bx@yMGHIOE00L doBMm@YooL
LObYMIIMZOBYM™M BWMMIJo0L F9goxdo3z9d0.
dgmbég dbM0g, 0930mmMod9mM0d dMIb3OMY0o-
Mol BobomoLYdd JBEYogdal godmynby-
0009, HGOMO dgLO0OTNL dOBIGMDY 3B OgH03z0L
30m30maLB0bgdom gdodmnz339mmL 3MAbIo-
®90mob  3MH9RgMH96(30900. OMLOBNT6O300,
™I LOJOOMZgEMT0 LOTYOM™ IM3bIVOYO-
mob LEHObOGOHO FMBY3MOEO dMILIOMYO-
oL LHOBEOODHL YOO FOPYMOBOOOIL, DO
300mM339mbL dMIOO MHYaumodHgooL bogomHm
603060L90L, YO, MOZ0VL 096900 OG-
©909mM0 dM3046MH0L boMmEgdooL goydohomany-
090 BEOEO, MOE, LOOMMMMME, 3O MOYJHOL
oLdg doobobgdse. dgmcg dbMmHog, LObyMaABo-
@M3 30060 YOO O0LObML dM3BbIVEGYO-
mob LAHOBEOGHOL VIOMMYdY,’® MOE YoO
3m030309L  9BIIH006 ©O LIOYSYMBYO
LOTMGIgEO ™ 39adoL, FOM FME®OL, OYE0ENHdY-
@00 BobomoLEaL abgmo dgHogmdgd0, H™MB-
mMd0E 0080OHMIYMO 096900 dMAb3OMYOMOL
36M009MH900L VFOMMgdaLVB3Y6.

HOMamOE LHOHOT0 3OIMHbEOY, NbBMM-
30300L 30d7MO36900L LEHOBOGOHL L3YE3o-
O0MIMH dMBoLM03nd9ddn 3b3zagdom, TOM
dmMmab, ghHmabymo 006300 3GYdOYbHOL
06Hdobgdol Lobom. doybyEOz0E 08603309
mMmm3060  @OboBaLgdOLY,  LOOBHYGO LMY,

77 0dsq, 52-3 4., 33. 4.
78 d403., .»3g@0mgmbogdo dmdbdodgdemol® beo-
bpod@Hmob Joobmmgds, ob. 0dgg, 39-3 L. 33. 33.
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MO 3o3mobolL 3mobEgblL FObMB3GM9dho
LOIMAbIOGGOM™M  3OgobhoL  bgmmdn3ey-
madodg, dodm30boMg 0doob, MmI od
bom393mHYMIo0dg 3O3OEIMPIOd LHObEO-
OHImo 306HMmd900L MOZ0, dLYH3Y, 3OEIMOY-
00 9OM36gm0 606300 0GHIOB9dd O LOIM-
Jomogm 3m@agdLbol JgLododobo dybmgdo.
ghmo  3bMog, OJEOMYdIMOY,  MOZ0O0
0J46oL  O0GHOEIOYMO  EIYOMOMYdO, bmmM,
0gmty dbMog, adoyndzmogbal 3m3gHE0Y-
mo 3MOJHozdob ®9aamodmgod LOGOLOBLM
LagHMHI0 BOGOAdHOIM OJHgodo TgLOdVD0-

LOOMEMMMEO YOO dMN60TOML, M Lo-
00OH™MOMO 03039 LOBIYLHOMO O BOLIDHOdOM
396 900mgoL 3bgE39mMmdodn dMILIOMYO-
m9o0L 3oobyzghomadomo 3mbhadLHL, Mo
OMBOMOE 030L BLOJMENMENd 33MOZ0DML,
MJYoEd 3mM3LAOGYOGMMO  ZJNOMOMHMO0L
30305m09Lgd0L 30dB0m, LObyMABoRMm YoO
39930M™ML dmamoholdolb Jgdydoggoodo Jio-
3000 93mbm3ogoL doGomoo 3036905000
30m30maLB0bgdOL, my gL BOgMad OBO-
boMm3L godmM0B393L. 03 3gmbom o GMML
oLGYMgOL GYarmoMgdol H9aO3eMYboL Ig-

LO 33eOMYd9d0L JgHhobom.

goLYdY, MOE BOOMO® OAMALBEO JObMB3-
H™agdbhoL Mo 39MLOOL VBOMABALOL.
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do%bom, 3ubybobdggdemmadnbgub gomozobymmagdo

d0®36@JbabIM™MMdI OJ
ddoMEMMMa03m0 baBIJ33C0

O®Ma3MmOE 09m00gm mobha®obhg®odo, 0bY3g LOLOIOO MM
3Mogdhogodo JghHo@ OJHyomgcHodo Lobgmabomrm mMGOZObML
©O30MIgo0m MJagoo 03900H-3OHM3MZOHMMOL 3096 3HMZM-
3o®goymo 306mob LOLbmMmOLLOdOGOMMmMdGH030 30LIYbOLEZYY-
mMmmd0LEOL FOMO30LYBMYO0L 3OHMOMYTd. Logombo IghHoE
60600MIYaMIN0300 O, bdo® Jgdmbzgaodo, dbgmoo 030dH9
39mobbdgdoE 3o, my GmIgmo Igom@MmEMMmaogdo LO®YJ39-
™Mo 960 0g60L godmygbgdgmo dob gobLobomazgmoE. 03 go-
1603393 Mmd0L 063930 M0, 9OMIO6HMOLZOL BOOIOMIYMHOE
3o06Lb3v390mo0, FoEamMa3L, MMIJWOE EOLOTOYMOL 3HM3Mm-
3030010 0®a3mM0g HOBMYOMOdEY. 39hdmE, LOgOOM®M LOTO-
Gomob J3gyb9ddo 0g9b@m-3MmHrm3m3ohmGmol 3oLYboLAZgdTMm-
00L LOZOMbO WOIHMIM0Z0E OO 0L3YdY, 3OHMZIMEFOMYdIMOL
30LYboLAggdMMOO 30 doMHd39mmo 3OHMOMYTOO. 3MbH0bHbMHY-
0 936m30L LOFOGMEMOL J39yY690d0, YJOMO3MgLOE, LEMM 9
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BHa®aLydm; 3OHM3ME0MYOmoL  3oLYboLIggdMmMO0L Logo-
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™m0 39369690 O MO30LIYIBPOE JmJdY-
9oL, 00@EboE oL LGYMO TMOEIMOOM
930060900 LOLLEMOLLOBOGO MMdG 030 3OLY-
boLAggxdMMdY.” 3gLOdOTNLOE, 3MM3M(EOMY-
09cmoL LOLbENOLLOTOGMMYOG030 30LYLOL-
9390 MdO(3 JA9HaLBOMOE VBV Ma0YHOE
BYy9d0. 90GHOMmM0dol Od®om, ,3HMZMIODH™-
®ob  LoLLbALOLLOFYBMIMHO®NZ0  3oLHYbOL-
83900mm0o0 LOHIOOEOGE OO FOIME0EbOZL
3OM3MmE0MHY07cm0ob 30LHbobE3HIMMOOL O
30Mogdom ® 00039 dmMLOBGYOOL VZ0MOMY-
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3OHM3ME0Mm40YmOoL 30LYboLAggOMMBdOL 3g-
0LYOYJ900L? O, BMEFIM, LOYJO MO FOMO-
30LBMYO0L B0bOOEY09d0," Bog®Mod obo-
60 J90ama3 goodMmYooLY O O3YTO3900L
LodgomO™9y09b.
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33 157.

8 906G oemodg, ., 2016. obodoyemals 3G mgmzoieo.
omod 3odydgmadg 80. booydoemgm bodgibogdhem
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Bm3o d0LO OGHOMOL boMoLboEOb FodMIEO-
6oMg? LogomboL dLoMO oOOBY39HO ™MI0-
60900 gg®3o600L LOLOFOG MM 3MOgho-
3030 1984-2014 Bngddo. mydEe ©@maL,
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396 ®030LIBMIOOL, 03MJIgEML OHMaMOH3
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M969w0 893000900 ©O  MOZOLYBEIOE
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0oL 3oodbyzgho. 3MOz30MH00, HMI 3O M-
3M300907M0 ©O60TOYML hOOL O, 03030~
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3OM3mME0MHI09moL  J3930, O™MEaLOE 030

no. 47074/12) 23 November 2017. § 103.

17 Katz, L., 2013. Entrapment Through the Lens of the
Actio Libera in Causa. Criminal Law and Philosophy,
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OOmam®mE 30900060 J3a30. 30doboEodyg,
3mog30M0 3LEO3LHLY dWIIHO®YOYID EOBOTO-
JmLO O 3OHMZMIOE0OL FMmE®oL oML (3Y-
6900L gmMadg6h0. HMam©OE 9hm, 0Ly 3gmdy
308mb393030, Y39moxrIOH0  OIMINEYIOY-
mM0o 000H9, MO3YBOE 3ogdemgoL ob 396 go-
Jd@mgoL 0Eodnobo dobm3zoL MOZLAMb3g M
LOMHYOBOYH BYAIMITGEIOOL. IYatgbgmmodolL
0BGMom, EO360TOZ30L 03 YOoOodL 06 Mm30LHdOL,
306OMO0MOE 309H0dMIOIa™Mod J90dmgdd
98mOmL: 3090088909330, 06 ©VIbVTV-
300 @oL3MBOEOIGO J60G0 — 606 dMIOEIL,
3090anmL, @oybban®aL, 30700eM00bIL, OO
039390 LOAIOEOIEH (30IH69000 @O6OFOICOL
ho@ybobo dgbodanm dLbggE3mMab  LOBNO-
bm@“ " 0mb0odbymo 30MEo3oc 9bdnobgdo
9eMdmMAa9o0L 30gM dMEHOBboMm 0Maxd3gbhL 393-
©960md0L gLoObyd O dIMOgMgOL FOL. Jo-
dmEOoL, HMI 3OHM3ME0MY07MOL 30303030
©OIM30YOPMMOO 030Hg, O3 JgbBy3zL
3oL Y6OM0, dondenmL 3Y6JdOL, 06 O3Y39L
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©OHh™390L MOZ30L EOJZ3MH60LY OV ,,6039LOL
0mB3g6OLY LOTYOMMYOOL. gL OMEYT9bho
9xydbgde  LOLFEYMOL 30dOYOL, GM®MIgMOQ
0MOOMYOPMOO 0O dbmemme LoLbmOL Lo-
30OMmMOL 39360960®MO 3096, OMHOTHD MOZOE
306mMbB3®YdMOL 309MO.

390dmgod ©O0LZOL 3oMb3d — MOIYLOE
39LOdO3OLMBOT0O LObgMIBoBM MGFObML
303%0360m0 0396h0L 309 3OM3IME0MYOY-
om0 306H0L EOLEO LOLEYMOL 03 F0BHHOMOD,
GOMIMIO0E OMOOMadImoo LoLbMOL LOJo-
GHoOmob 993609050000 O JObMBIHOMOL
00967? LOYOHOXMEO 30MB9Y3000 30 LOLEIMOL
00H6900 03 J90mbz9g30d0, GMEILOE OEO-
30060 0LEYOO 0890dH-3OHMZMIOHMEOL 3096
3OHM3ME0M4OYMO  OBOTOYMOLMZOL? ©O-
LAY JoMb30Dg 30LPbAL FoLOEHOE, OIYBO-
M09, dmboalL Logombolb Jg3ocobL3o-
900 LOLFYMOL B0BOYHOIMOD O FO0M339L
- 00 JmMmoL MOBbIMdS 0oL, my - Bo-
B6OOMBOYaMdO.

LOLEIMOL F0HBYd0L TgLobgd 0©YY0O3d
domHogo LOJVZNYOM®ML FOdDMZOO6 MOLO-
990OM®39 3MBEIBE0VIVY VOO O OOMY-
mo gbo aobgmm.?! 3dzgmabo EOMOEOL
036030300 OLEY, FoLM30L LOTOZNYO ML
3005m30, 0ym LOLFEIMOL PIMO3®aLO T0dO-
60. 30b6HoLO O 3939M0L 30gE gobzoMmOMg-
0™ M9MGH00L MObOb3VE, LOLFIML YOO
dmgb0bo ©OIB6OTo30L dHomalb 3m3396-
LOGYdO. LOLFgMO, 3oM3gmm MH0gdo, goboby-
GgoMmEO 0MHO LME0OMYG 30dBJOL, OGOTYO
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Strafrechts und der Strafgesetzgebung. Frankfurt am
Main: Verlag Sauer & Auvermann KG, S. 56.



#20, December, 2021

No)
(@]

99,2 GMIgmoE, mo30L dbMog, nymxyo L3Y-
30oMYM OO HMZOE 3MY396(3000.

L3930OMIPMH0 30M93906(300L 0EYOL d30MO-
900 BM6 MobHo. 030 dLOdYMODO, ™3
LOLFIMOL BTodOBO EOBOTO39Dg 0333060
990mJd39@ad00, OHMIgmoE 0L godmLBEmMGY-
00LO O ObOMO EOBOTOPYMOL hoYboL mo-
300006 0(30mgdoL YdEmY639emymx3L.*° 03 ©g-
09MagdomMO 3Ob30MmOMYdoL 9930 IM3Y30
obgmo 9609369m™m3060 0bLEHOHYDHIOOL Tg-
dmHobo, HMaM®H0E00 LOLEIIMOL dEMHYEHBO-
Hogmo OmboLbdgdgda, 3oMmdomo dLFO3MO,
LOLFIMOL dMbEOLAEOVLE d0HMOdOm ZO0EVIEY
30MO30LYBEMYOO O bbg.3!

LOLFIMOL  3gbgMomydo  3M9396(300L
090 BMb BMOgHdObL 939m3b0L. 030 MGO-
96hoM9dIMO0 0O 3Mb3M9DH IO ©ObOToO-
3ol HO3EY6 30MdY, OMO3gD BOOHO™ LO-
DMaOMYo0dY. F3MO30M0 d9J39bHo 39MOIYOO
LOLFYMOL FPYJOdY, 3MDHIBEOYOO EOIHOTO-
399000 ©OJ0650007. 03MgM39, 033mM0LLAY-
00, ®MI VI603o30L OLEOL Togomomdy
Lb39030 YOO FOOOWOIOHMB OBOTOYMOL
hogbo. dLgm 3M9396(300L BgaobhoY® 39-
BgmomycH 3093963000 PBMYd96.32 myo-
39, 0MLYdMOL 3mbopogdo Zgbgdomygho
3693963003, MGMIgmMOoE 9GO ©OJ0b75000],
0MOI9O 3oM3393e  LOLBOZENM-OMADG Y-
MmMO0m 9RIIHDgO MG09bhoModmo. 396M-
do, LOLEGEOL FOTMYYH9d03 FOOHOMBYL-
©0g0L JOHM393MdO Yo6O ObOOML ©IZOMY,
3600 300dmogH ™ML LOFOGHMMOLOAN FMLO-
bemgmdoL BEMOO, VOTOMIMML AMIJOMOIJgMO
306OMmM3Yabadd @O dLBOHZMML Fom LOJO-
HOMOLOEIN 9JOHMFYMYOO.3

ROFMMZMOMMOZOD 0OEF 9hm MGMMHOOL
06 03mmM0o 3MoMHngdo, dom JMmGHoL EOLOOY-

29 06039, 3. obobgmmgdnymo boddmdo, g3. 44.

30 Von Liszt F. 1905. Strafrechtliche Aufsitze und
Vortrdge. Der Zweckgedanke im Strafrecht. Erster
Band. Berlin: J. Guttentag Verlagsbuchhandlung
G.m.b.H., S. 163-179.

31 016039, 3. obobgmgdnymo boddmdo, 33. 44.

32 Von Feuerbach P.J.A.R. 1798. Ist Sicherung vor
dem Verbrechen Zweck der Strafe und ist Strafrecht
Praventionsrecht. Bibliothek fir die peinliche
Rechtswissenschaft und Gesetzkunde.

33 sJopedgomao, ., 2019. bobzgemo ©s dobo Igogo-
GE7gds. mdagnobio: dgbowaobo, g3. 31-32.

M90m03.2* 3OHMOMMgdd ob oym, H®M3 mo-
0OMIYMO 3oMmaobo LOZOMbL FOMAILGOH0Z0©
3060b0MO3O O 39M dbyHMLYOEO, O™ MoO-
300 o330 AMYJ(E0O Y39 36033690mMM30-
60 Logombo.

LOdMMM™M FO3T0, LOLEYMOL dodBYd0 Tg-
0dmgod EO0YmML OGOYHOMMOHOOHIYM OO JHho-
mohOMHIM 30069000.%°5 Fom 0MH33M03 O30
506 30003 3MdIMEI6d. MYFEY, LOLEIMOL
OOLOMYDHYOO O F9BROOOYJO0MO MYMO0Y-
000L JgMByYyaoL J993O®, HOFMYOMMNIEO LOL-
F9m0obL godogmHm00b9d9mmao (39309HmM9d9emO,
93™3994Hac0) mgm©H09d0, HMIMId3o3 9bhm-
306930 OOOYHOMOHOOIYMMO OO JHOMOHoO-
Gy 30D6900 3oogHM0060. FOMO FMOZOGM0
090 0MoL oL, GMI LOJOZNYO™ML d0dMIOUL,
L3930OMIPMH0 3GY396(300LO O 3969EHOMIYMO
369390633000 30MAbMO300 3odmMygbyod 39
0dmagzo Logomm TgEIaL. VIBOMHdIMOO
LOJNZg M9MGo0L LOY3IMILM YOYINYOY-
000L 39GMHBYTO O 030L bodmzdg domogy LYLHO
0boM99d0L OdOMOBLYGY.% V33300 3M3B-
000069000 306H390M039 FEEIMMOJO0 LOZ-
0omE© 0d(h303699mo®@  30806OMHYIMODO.%
9L 8oLOExo0(3vY, MHOEAELL, 9ghmo Jgbgz0m,
LOLFYMOL VB OYDHOMOHOIOIMO O JhHoo-
HoGymo 3086900 IO®09OMLOBNBOOMBY-
3™0.38 LOLEYIMOL EO603360m, ghmo dbMog,
LOLYEMABOBMI EVIB0TO39 Y6O EOLOFMUL,
LOZOO®OLO F0IYDMOL, 330 OLBOZMML ToU;
d9mMg 3bGMH0g — J6O 0dGOHIPoML JoLBY, J9d-
mM900LEOE30GMOE, d999LIYdYJML LOLEYMOL
H30GO®MO ©O 030M ZOTMNYgobmL goamLEMEY-
00L MY6EOE 0L oMy JobLO, HMIgMOoE 596

34 Kostlin, C.R., 1978. System des deutschen Strafrechts.
Allgemeiner Teil. Erste Abteilung. Neudruck der
Ausgabe. Tubingen: Scientia Verlag Aalen, S. 395-
413.

35 030@Gmo gomagdhego (Gge.: badggdos, 3., mm-
©79, b.) 2018. Lobbeol bododmogmo (bobgend-
ngOBag’:)(*)) %(7)60(?0 6060@0. 80[)088 608(‘)3380
mdoenobo: dgbowoaobo, 33. 477.

36 Roxin, Arzt, Tiedemann. obobgmgonemo boddm-
do, S. 6-7.

37 Von Bar C. L. 1882. Handbuch des Deutschen
Strafrechts. Erster Band. Geschichte des Deutschen
Strafrechts und der Strafrechtstheorien. Berlin:
Weidmannsche Buchhandlung, §. 95. S. 270-273.

38 016039, 3. obobgmgdnemo boddmdoa, 33. 46.

303960 3ycmHgmo



O
(@))

#20, ©9399%géo0, 2021

303960 3ycmHymo

30093 ©@oMhgbomoo. mydEo, gb FbmmmE
9gohHm0  39b930m00 B0bOOMB®IaMOMH030
00M(3EO0Y. FOOMOMNY, (3OM-30MM39 0MYoOY-
oo LOLEYMOL F0dBBYd0 9BBOOMIY3Id000
96H®M3ObgML, 30aMO3 9O MO OOMITH03Y6
9OHMOObMOOL BoMIMOagbgb o JOHmoy-
HMJ3909090.

000LMOL EVZO3dMgdom, 39emTbgco 30Y-
M0mgoL: ,mIdEo, Lobggamo H6@o 9aLObIYEY-
0m@YL F0BV6MV VLYD LOIGVZMYL, Bobo Gro-
™00 0F30M0@ 0B 0®OOL EYDHHIBHF060EHHOIN0
08 9060600306 gBHOm0m Vb6 FgMmEBIMm0, VO3
Fomo 30Go3moLbMonm, 0ME Y39¢Mmo 0b@O30-
@IJOMIOH0 808600 9BHOMIMOMONm, dO®DOFYD
dbmenm@ OO0 OOLOMIOHGH0 F0dbom — bo-
FoOHMM006M300M, 3060006 6OFDZONO® OO
Y390 m30embOd®0LOm LOFOBHMMNVbO LOL-
3900 00030OMIMO®@ O0IJ(E0MIOMOQ OGH0b
0L, ®oE 08OMIHIOO® HALObIDHOO Y39¢mo
00 J906H9000 306060 3°

0J(30Madgm0o  dM0bodomb, M3  LOL-
59mob 0gm©®0900L 3ob30m0MYod 30O EO-
306 M30mLOMROBML bEOL MYa0dgHE0YMO
00amaoL  OYEOMIGOMMOLL.  LOFOZNHO ML
00%m30L 30B0b0, GMIgMoE LOJWYIZMOE
9o®m  LOLFIMOL  VOLOMIYHIO MIME0HOU,
300M30bOMgmdL  LEMGg dMGOMYGOO
3MI3MbabHoOb, d0gMHod 8 m9MmE®09dalL
Mmoo bogmoE 0LOY, OGM3 OGO 0yMm FOM30-
mobB0bgogmo  3mmobhozado  3Oobhd0Y-
80. 39LOOVBOLOE, FLMMME ©O FbMMME
B69M0O0Dg 0839090 F0EAMAY FOGFOMMHO0M
603madn LEMAaxdIOL M3HObO 0ym. Jgxgo-
90000 MYM®H09d0L Og3hM®Yo3d> LEMGYE
9L ©O06obgL. Fom go0odML, HMI BB MIMO-
30 36063039000 ©OE30L oMY LOFOOHMO
RB0gJM0o 3GOIH03gmm LOGFZGOMOODMOODY VO,
LBMGE V0™, TYAMOHOBIL dboMmo EO-
B6odogmol 3693963000 B0HO6O. V3BYM3Y,
0MLAdMOL  EOTBOTO30L GYLMEOMODOE0-
oL 30dobo. gbmo dbMmog, 0go 93LObyGYOL
0bomo OBOTOPMOL L3gEOOMYM 3GY396(30-
oL, ®OE3OL 9ghmbym EObOTOIYmMOL HOBEYL-

39 Halschner, H., 1858. Das preuRische StrafrechtSystem
des preuBischen Strafrechts Zweiter Theil oder
allgemeiner Theil des Systems. bei Adolph Marcus.
Bonn. S., 440.

30 30630 dbomO EOBOTOPYMO O0G HOOOLMUL.
gL BOgOM®BObg300  F0HOBTIGBEMBOoMmMbdOmO
dmLOBGYO0m, BoaMod, dgmbg dbMmog, G-
LOE0OMODHOENd bm3 gbdoMmygdd ™M300M6
©03603039L0 LBMG FdOdY EOEAMIdT0 O
LOBDMBOOMYdOL MOGLYYM 693N HOIMYO-
m0d900d0, gL 3o LObgmMABorML TbGoEOL
969MO6H030 30E3MA0L OIMIZMND69000.40 Lo-
bgmdBoxrm 0m30mMabLBOBYOL, HMB EOIBOTO-
39 30L B600MT0 VMOBOOEO OV, FgLOBO3NLY,
d0L d09® hoabom J39Yo0dy 3oM3399wm-
Boamo@ 30LYLOLAZYdMBOLYOE 0MgdL. Lobyg-
mdBoxrm 30 06 BoMo3L @O 3o 0O dM339mL
©O6OTOYMOL HOIEID LOBMEOOMYOOL B93-
L, 0MHVIgE, “™MEaLOE doLO OAMLEMGYOO
596 300093 JgLOdMadgMNY, ddmm 3L JobLL
- 303mLBMGOEAL. LOLEIMOL FOTOYOHMOO-
6909Mm0 MgM®0900L BOGMIOHYOOE LBEMGM9E
000m O0MoL dob3nMmdgd MmO, GMM3 0LObo
0M Ja3umadgmym®gb LodoGmMOb mMo dg-
30396mM0ob 0ME 9ghmL. d3oModom, oLObo
B3O0mMMO96 03M3MB doMObLO BBEYMOOLO O
3mmoh0gob 3mMmobL.4! LEMGgE 08 IMLOdOY-
000, JOOMZHMId 30bMBIMYOGMAdE dbodo
079060 LOLEYMOL 3odOGOHIMNOBHOJIN MHYM-
090L, OHMELOE 1999 BOL LogoOM3gEM ML
LobbolL LOJdOGHOMOL 3mEadLoLb 39-9 3y-
bemob 306390 BOBOMOm EVOEENLL — ,LOL-
39emob 3060600 LOFOOINObMINL VMO39
60, 0bom0o ©V6VTOIOL MO0V VEONYOO
©0 036030300 BHYLMEOOMNBO(E0V
39LOd3OLOE, LOGoO MO, 3OMZMEMIdY-
o 30MH0L LOLLMOLLOTOGOMMYOEH030 30LY-
bobdggoMMmB0L Logombo obbommym 0g6oL
LOTOOMMOOBMBOL VM3N60L, dbOTNO OBO-
dogmobL L39EOOMYIYMO O BMFOO 30Y396-
30o0oL ghommdo O EOEAa306®IL, MVIEIbOE
096900 domBazoo gL d0dbgdo, my Loby-
mdBoxrm MmOaObmL EOZ3OMadom IMgagEo
0890(H-3OHM3MZOHMEO0 dO3006L OHOTOY-

40 dqgy®©dodgomo, d., 3dmo, 3.,2019. @odbadogols
dghyomads Jobmym Lobbemol Lododmodo -
30obobzgol dgogmmos. Lododmogno o dbm-
gmom, Nell, g3.22.

41 37670, 3.,2017. bobzgemol dmbwolbogeb dodhm-
dom goodey gomogobngmgds — mggedgndoy-
o 3o0dmgdo. Ladobhmommo o dbmgemom, Neb,
33. 48-49.



#20, December, 2021

(Yo}
~

oL HOYbOdY @O0YMEMN9dL O 89393 03O~
39 0©03006L LObgm3Boxmm LOLbEOLLOTOG-
mMadMH03 3o0LYboLAZJOMMAOL EVOZOLGYOL.

LIBIMOI™NI6MBNOL VP©BJ6

LOFOOHOMOOBEMOOL dMOEY60L MZOMLOD-
®oLom, 3OHMZMEF0MYOYMo 3060L LoLbMOL-
LOFOOOMGOPM030 3oLPboL3ZgxdMMOOL EO-
LOOYMYOO O B0BOOMETYaMOIOL VBYYdO.
39OdmE, OGMmamdhE 0Mm060360, LOIOOHOMO-
0bmodoL dMEagboL dodobo TgomOmEM-
30960 9xyYdbgod HHgMBOL. OIOLOEVAY,
3OHM3ME0MY07mM0L EOLES BOYMOG030M Fo-
F0OHMMYOYMO Y6 0ymL. VOLMEMYDH IO
MHMGH0go0L MOBOLAV®, ©OIBOTO39 ™MOZ30L
006030 IYOMIM By00L J30moL30MYOL LO-
BDM3O@MYoMH03L O V30m dOM393L LOJO®-
MOL. LOLEIMO 30 LOTOGMIOL dMO3Io0L
LOTPYOMYOOL. LEMGgE ©F 0LAOL dMOZ0MH0
30mbgo — LOOEOL VYOO 3OHMZMEOMY-
09mL EOBOTOYMOL HoYBAL Bg00? 3oLybao
- 0896()-3O™M3Mm3OHMMHoL  HyamMJagao0L
390930@. 063, godmoolb, HmM3 LObyMaABo-
BM3 MOZ30 HOPYbYMId 3OHMZME0MYOYML
©Obodogmol HoYboL 6gdd O dbamo vdoL
300m 30LZH MbM3L 3oLPYbLL. 067, LOdOGMMOL
@OM™M3930L Y306H39tmMaLo 30DIBO MOZ0E LO-
bgmadBoxrmL 3096 LOBJEOGMIOYMO J3YEY-
00 yogomo; o gb 30806, GMOaLOE LOTO-
HO@mMyoMHo30 Lobygmdboxm, 30M39mm GH0ado,
LOTOOMMOL OBE30M YOO 0YML V303907
MO O, OMHO30MOM 390mMbgn3030 — 30LO OG-
39300. 0@aM3OMHIMOOL 0ddORGYOL Fgmby
BOJHM®0E. MMM bgo®gso dmbadbogL,
»0830@ LObYEWIBORM bygemobyRemydoL 3096
306Mmb0L @OBM™B930, dMLObENIMOOdn 306M-
60969000 36HI6MO0L do®ob 30MMHbEO, Lo-
FoOHOMHYoMm0z0 bymoobomgolb 6036030 008
RI6@OF96H0L FMEYH300L, GMIHMdIE 030
0oL EoLB3Y6909cm0“*? 0LAOL LObymMIBoBm™
bomOLYBMYOOLMZOL  Yzamody  Ybo®by-
MO 30Mmb3d — 306 O™ 3gho bygmymaL

42 Xeiipeun, H., 1914. TlomctpekaTenbCTBO Kb IPEC-
TymeHno. Mocksa: uznaslE ropuanyeckaro KHUKHAro
maraszuna «IIpaBosbabulE» 1. K. Tony6esa, ctp. 127.

LOTOOMOML, LObgmMABoym ™y 3OHMIMEO-
9030 306H07?

390 Losbo@OLM3OL 3ombazd OO Fo0-
gob MOHOO O (FOM-30M39 30939L 3doLgbo
= 909G 00MIYMH0 FOOHMHIB060OMI®Ya™mdOLO
(LOBMFOOMYOMH030 LOTOIGOMIOOL) O OG-
mob  (gobogobomodol) boBoemdn. 30DO63Y-
Bmbomod LOZOMbOL ZOBboMM3d JIOOMOOL
3OHM3M3O300L Fogomomdy.

30(H9H00MYOH0 FOOHMIMB0BOOMIMHYZ™MONL
6oBomdo Logodmo 3o0LPbo gdogEaL 3ombaoL
- 806 BoM3MIZ0 g™ dgho bodobbobL Lo-
BDMaO@MuoMH 030 LOTOIOMYdY, 3O M3ME0MY-
0930, my LobgmMIBo®m bygmoOLyBRMHdOA?
OomagmdE 6oghgmgmo 0mbodbosb — ,@obo-
dogemo, ®oE o 6o ddndy ogmb 0g0, Hm®-
8mG3E 6900, 0® Jo60L JTyoamm LoREOMbyL
boEooamobdIHo  LOBMBO@MYOOL VELYIMm-
00LOMZOL. VLYo JFYoenm LOGOMbYy F90-
damgdo d9gabob dbmenm@ 6m3096H 30 ddndy
LobgMIBoM EO6VOTOIMIV, O MObOE OM-
38930 3060H09080. @OboFogmn 358600 JTy-
omm LOGEMbYL 08 3Mb3DIHIMO LOBMZ0O-
©M®YoMm030 JHM0HEOOMO900bomZ0L, 9.0. 08
®0309900LOMZ00, H®®IM0L 60600MEDIZO(EVV
080 8000GMIm0“* d©300m0 30LOb3xVMNY,
6OM3 3mMO060E LODMZOIOMIIPD030 JOMOY-
HOMO900LOMZ0L LowGMboL J9gd60 093N
JIa6mH™m LOJT0O, 30O ghmo 3Mb3MIbhY-
a0 ™md09dhoL bgmym®o. 3OMZME0MIdY-
™o (JIOOMO0L V3LEOYMYOIMO) barymBL
3000300 LOZYOGYOOL JBMYdOL, 6y ghm
3M™03Mm9hIm ™m009gdL. LObyMIBo®m bymmo-
LIBMYOO 30 — AMOGYI3L FMHIOOBOE LO-
doeOmmagoMmogzo BymoolL q@I6bEO39oMHL, O3
LOGOMbaL YJoboL LODMFOOMYdM 03 JOHMO-
9OHOMO0MO LOTOOMHIYOM 0300 IMBaLG0ZY-
0P MOOL BMZOEOE. F0TOLOOTY, OBOTO-
Jmob 3OHM3M3OE00L @OHML, LobgmdBoxym
bgmoLYBMYd0L  Jo9ggod  dODHaM0OMYG0
30O MMB0bOOMAMA3™MO0L d93Mo dg@ bo-
®obbL dgoEoaL.

03039 300b3d 0LAOL 0GOMOL bo®obbobL
M30mMLOBGOLOMOE — 30L0 JO9YOOd JBRO™
39ho@ 3oLO3ZOELO, 3MMIMENMYOYIMOL, MY

43 Padgomgmao, 0., 2007. bobbemol Lodsd ool 3ébe-
demgdgdo. I hemda. mdoenobo: dgdowosbo, g3. 20.

303960 3ycmHgmo



O
(o 0]

#20, ©9399%géo0, 2021

303960 3ycmHymo

LObgmABom@™m bagmMOLYBMYOOLO? dEGHOMOU,
063 3oLoO3oEbomMOOL, boMobbo Y3oMohaLo®
©O3M30MYOIMOO 030H9, MY MHOIY6O® 3Jm-
6o dmgdg 30ML LL3VE3VGOE J(3930L LO-
dgomgdo. OHmam®mE3 y3dagbgemodg dogmomy-
oL g 300L7bobEBYOEMMINL VIEOMHYIIGENO
606080m3000 ©ObOToIymolL hoygbolL 3890-
mb3930d0 oL 0®0oL, GM®I J930L LOYEO®
306008m3H3M™mOonL yoMH3m9ddo 0bnz00L
3gdmboalb 0LL3VE3VBV® J3o30L F9bodmyo-
Mmoo, 00dnb 300LJbobE3goem ™oL FoLIMO-
003 0L 096900, 0 HO3Y60® F303M0© 0Y™
©@0b60FOIMHO030 J3930 B06LVBMEEOI™O
0JBOMYOOMO0m @O MO BdMmIom GHHYOIMDO
06030000 mog0LIROmO oGy Lb3V33VM0
J6930b0®300L“* 6969000300, LObgEMIBoBM
bgmobyBMgdd 393MOO IJBRGO® Tgho mo-
30LBMad0L 306 MOg0dn AMJ3gEIdL. 030
®oO30®, LbgoLaob Bgdmdgdgadolb goMydyg,
0madL 3oOBY39homadoL ©g396¢)-3Mm3Mm3o-
HO®oL 3dodmygbgo0L dgLOLYL. bmemm 3G m-
3mE06MJ09m0  3dboEEoL 03960h-3OMaMmIo-
HO®oL B93mMmgdogadoL O FoLO FO3MIgbom
0madL 3oOBY39homadol JaO Mmool hoEyg-
6oL dgbobgd (GHOBIE 9339 0Yym LOYOOGO 0IY-
®033mo @mdh®obob BoBomdn). JgLbododo-
LOE, LObgmM3BoBM bgmMoLYBMIOOL 0930
9900 MO30LYBOMO O 3JMB0d LLb3Oa3VM0
J8909000L0M30L O, JgLOdOBOLOE, dobo Jag-
0900 09300 IBO® JoLOZOEb0Y, 30O
3OHMZME0MHOPMOLO.

0000LOEVAY, LobymMaBogym bgmabyeny-
00L 309 0890MH-3HMIMIOHMOOL O3MY9by-
00 390(303L 3OHIG0OMYM0 FOONHMBOBOOM-
093md0L 093MOE 39 bo®OLLL O 093"V
IB6O® 3oLbo3oEbod, oMy 3OMIME0MYdY-
oL 3096 ©O603OYMOL HOYDO. 0JIOOb go-
0MI0bOMY, 3033900000, BBHMOOL BMIgE
bmMm®TIOdY OYOHEObMONm YOO FMLObM3ML
LObgMABOWMA 3O M3ME0MmYdYML  3oLybo,
HOEaLOE MO300 ZobEO LOTOGOMMOL EO-
Hm3930L J30MH39maLo 30Hgd0; VBOZLOMY-
MO MO39 BoMHIMTZ30 LOBMZOOMYOGHI030
LOTOIOMYd0L 093 Jgho botabbo, 3o-

44 130 gbgemodg, 9., 1978. dGomal bodobboals 3603-

3bgmmdo Lobzgmol 0bwogoyomodogooboom-
g0b. baddmmo badobmamoa, N6, 33. 47.

Mg 3OHM3ME0MY0YmMAd @O doLO J39EIYod
0936000 JBRGO®M goLbogoEbod, goMy 3OM-
3M0306M907M0LY. domOob LOgdamo, MM vd
Jbgcdbyem 3ombzodg @OLOdYMYOPMO 30LY-
bo dm0dgobmL. dgLooddnLOE, LobymIBoym
OMIO6ML  EO30MYd0m dMJIgEOo  Oa)oMh-
3OHM3MIZOHMOoL d0ghH  3OHMIMEF0MYOYMO
30MHoL  LoLbMOLLOFOO HMYdGH 03  3oLYbOL-
0390mm0o0d0 3033900, TOMOMO  OMOOMM-
00, 396 JgynbymobL bgmb LOFOOHOMOOOM-
00L OMEOAY60L.

L3JBNIMIMO 30333680

ObOMMO OBOTOYIOL L3gEOMYOH0 36MY-
3963000 30DObMOL B0bOOMEOIYaMOd 30193
IROM  030mMInbOEI800.  0890H-3OHMIMZO-
HO®oL 309® 3OMIMEOMYOIMO 306H0L EOL-
50 06O My 06 gmobbdgdo LOLLMAOL LOTOG-
omob 99360969000 O 30b6MBIYOMAOL
0096 0m00Mmodm  LOLEIJMOL o3 3d0dO6U,
0MO3YO — 30HO306H J30MH0L30OOYdO AoOL.
LObgMABOWM MGZOOEML OZOMgdom FMJD9-
©0 08906(hH-3mM3mM3OHMMH0 ©ObOJogmmL hHo-
096060l 3O M3ME0MYdIMmML O 063930L
do0L 306HM36YM O LEOEFOOMYG ©IBOBMHY-
3®MoE0oL. 3ghdmo, 06393L 3OMZME0MYdY-
mob BLOJ03IO IZBOOE0OL; YZ0MOMHHOL
0oL 3®030BOMYG 096900L; JOHM393L LOJO-
HOMAdOH030 @O YIM3MHOHoImo LOdDMFO-
@M9d0L  693MH0LOM30L  EOTOLOLOOMYdYM
M06Hg03mad0mo LOLEHYAOL; d03Yyo3L 030 LOL-
bemoLLOFOGOMMYOGH0Z  3oLYPbOLAZJOMMOO-
09 @O LOLEYMOIEY. 0VFOL BM3Y3900 0L, HMI
3OHM3ME0MI0YMmM0 9gm0dg00 O J30HoLb3om-
©900 LOFOOMMIdGH0Z0 dMBYLG0a]dIM
LODMBOOMYBOL; YM39gMm039 030L TF9EOYFO©
30 0030060 39MoM 0oL 3oLYboLAgydgmo
00 LOBMZOOMYOM0Z YOMOYOMMOODdY, M-
39md(3 906037, HM3MOHE 3ohHombLOBO M-
Jomogg, 30LYbOLAZYOEMMOOL JOLGOYMOO.

MmO300 MoLMEOOMOdOBENOE bmd dgho
0MHOWIM 00, MY OGO dO3006LO O LOdDMFO-
OMYodoL Jm®ab 30303300 909m0 HFMMOL
0MO3960, MHOLOE 606 YOO JIOMOYL dEOJ0-
0600 3096 LODMFOOMHYID03 JOMOYOMMOYO-



#20, December, 2021

(So)
(NoJ

B9 30LYboLBgxOEMMOOL bgemobmo VvMYdY.4°
000L 30 OIS OTBOTOZ30L dbGH VL M-
BEOM3Y00 O 03900, OHMA LODBMFOOMYOOLMOL
306y39hoemo 30303306H909m0 Hammob om-
39600, 030 dodMOLEMGYOL BOGOLYMOL
393MA90L O Obom, 339m9L 3bM3MHHdOL
©006ygdL. 89L00030LOE, OTBOTOZ30L GYLM-
300em0BO30dL LObymMIBoRMm 3MA3MaqLYMO
MmmboLJNYOgOOM YOO 3LOMMOMOYL.*
mYo3o, dbgmo BOGHIMLOEAGH00, 0LYMO
3™33mMaqdLymo OMB0oLANYdY, BMIMOL Byo-
MMO0MOE 3900M900 3OHM3MIO300L Jgg-
30 ©OLFOMO VEOTNVOOL EOMBIYDYdY G-
LOE0OMODHOEOOL OIYEOM GO MOOT0. dBYENNO
0O3006mMOb LOYIODO GGLMEF0OMODOBF00DY
030306, HMEO 0EO300bo oym HOOdYMa LO-
30O mMaoMH030@ IMBaLGNZJOPM™  LOdDMAO-
M9OMH03 9Om0gOH™M09030, 0ym 30HomLOLO
dmdgomogg, bgemobyxymgdob 3ot 30300360~
M3 0396()-3HMIMZOHMMHd 3o FdOL EOBO-
FomobL 3OM3Mm30300 AMYBYym @O doLbo 30-
OHm363mo o LEodmMIOHo IBOBHIZEOE0O
3060bm®m30gMo. 067, LObyMABoR®MAI JY6EO
©OOMBIYOML dEO30060 030L FOIMLEMGY-
000 09E0EMYOMMO0T0, MOE MZ30MmMO6 Lobym-
0603339 ©OOTOZ0. 9O M0, OHM(BO OOINO-
60 03000 060300¢H0300M HOOOL EOBOTOYMUL,
06y m3000mb6 0bLBOL  3oLYLOLEZHdMMAOL
LOBMFOOMYON0Z YJOMOGOMMOYODY. 03 93~
®bgz930d0, I90dmdd ©O LOgoG MO 30LO OG-
6396900, GMmMI 3oLYboLAZadEMdY  33MMO3
3600 S0MMmL. 30g3MHO3 HMEaLYE LObymMaIBo-
BRMI MZ00MO6 JO0dao obodoymdg, 0OT00-
60L 3LGOOEO6 dLYMO FBOMAOL 03xO® YMR-
60, LYW 3E0GY, 3IMIOOHYIZOMMLO 06900.
0MB0IBYMOEOL ZOIMIOBOMY, 3M3M-
306903mo 3060L LOLOLMOLLOTOOMMHOE03
30LYbOLAgmOMMBOT0 03930, FOMOMMO M-
00MmMO0m, 396 Jg9B6ymoL bgemb obommo @o-
60dogmobL L39E0OMYG 3MY396(300L.

45 3n6nmo, 3., 2015, sadosbol Jodmgbymo o
bogoomy®o 1hmgg3mos, Gmagmdi bobbmoblbo-
dodomgddogo bgmygmaol mdagdpo. Jodoymo
1b0396Lo@HgnHol Ibmdgdo, @mdo 1L, 35.296.

46 ©gomoadg, 0. bobbemol bododommol dmgowa bo-

Hoo ... 33. 30.

836dMIMIM0 3M3336BNY

ObomO Obodogmol ggbgdomydo 3My-
39633000 ggombom LOGFg JBROM OOIYMOOOO.
LOLFIMOL BYJOEHOL MZOMLOBGOLOm, 3B M-
3mE06M903moL  3oLYboLAZIOMMABL  JOM-
0moE  890dmgod  3JmbEgL  3oM3zIIMo
9IB99dHo. 3oOdmE, myzo LObomIBoBMm EO-
60307MmL 0Ly EOYOEOMIMOE gd?hdz0L, dmAI
©OBOTOYIMOL 3OHM3MZO30dLOE 30 3030M-
®o3L, 0306 3MHY6EOYM OIbOTO3990d0 Tg0-
demgoo LOLEYMOL 030 goOdMOgeHMUL.

mYP3EY, LOEIMOOE LOdoMoL3oGOMm gxyyd-
Hoo  AMLOMMEBAMO  VMIBOEHIMOOMO
®M30MLOBGOLOM. OMEMOF OM0b0T06Y, OLO-
3o9moL HoHboL BYEHO® OOT0O60 gmo-
3900 LOBOGOOXMYOG030 dMBYLGZYdI™
LOBMBOOMYOOL O Y30HOL3OGO YOO L. MY-
3339, 9600, OHMEILOE JBOBHYIZOOF0OL (3o-
mM3bM030 boLOOMO V3L, bmemm Fgmbdg, OHO-
©oLOE IB0BbHY3EOEF0d MGHBILEH030® bEgdo.
06y, OHMEYLOE MO30® LObyMIBog™M HhoOL
OGO MHMHBMINgEM J3ggooL (0g3mmoLbAY-
00 0O FYMOIOMIYM0, OOHOTYE — FOHYOH 0O Y-
60 00OMMBMA0GMHYdS) o, dgLOdO3NLO,
OMOM 3oLGYMMOL 3oLPbOLEZHdMMBLL, FM-
0BgLEOZML LOBMBOOMYOGH030 JOMOYOHMM-
00 LOBOOMMYOM0Z HOOHMT0. VEOBNVBO3
@0 LOLYMIBOTME MOLOOGIOE YOO 0Yy3696
30LYboLEgxdgEMbO LOBMFOOMYdG 03 IO M0Y-
6HOMm090%9. HMmEaLYOE LObgmMABoBm MOZOE
0MHM393L LOFOOMOMD, VEOT00690T0 OBOO-
690L LOBOOMEMOOBMO0L THa?hdbgooLd @©O
30(H0300(3930L. 03063900 BOMOOL WOJH™MPO
LOLYEMABOBMLO O OEOTNOBL FMEOL. V3oL
890930@, 0©O30060 LObMIBOGBML dMOg-
3000 0O HMFMO(3 EOI33IM, OMHOIGEO M-
3mMO3 ©odLEIM, OO MOBOE YLOFIOMME
©odLEgm, 397JobodaL. gb  P3ob6oLZbgMO
30 60360o3L  LOTOGOIMHOH030 BymoOOY-
00LM30L BWYOO3gHOL dMEHYg30L.47

0MB0IBYMOEOL ZOIMIOBOMY, 3M3M-
3069073mo 3060L LOLOLMOLLOTOOMMHOE03
30LYboLAgmOMMBOT0 (3930, FOMOMMO M-
00MMO0m, BOBoMMOMm03 TggBymoL, boBo-

47 3n6nmo, 3., 2015, sadosbol Jodmgbymo o
bogosmy®o ghmgggmde... 33. 295-296.

303960 3ycmHgmo



100

#20, ©9399%géo0, 2021

303960 3ycmHymo

mmOM03 30 — 8993mobL bgemb dbOMO OBO-
dogmobL ggbgdmomyd 36H9396(3000.

0L3OL MMAE03YM0 30Mmbgd — MY LOLFIMOL
0006900 030000639, J990HLBoMOE, FoIm-
6930000, 3030b HOH™I 30Yygb90m LOLFIML?
bom®m LOLEYMOL godmyYgbgd0L JoMadg Go
000 0g3L LEOLLEOELLOTOO MM YOG03 3OLY-
boLBggOMMBOL? gLl dMOL BOBOOMIIaMBY,
OHMIMOL EOJMHY30 BOZMYOO® LOZOMHOYOMO.

990MmOMb036YEM0EOL 3odmaObody, o8-
30M00 3OMdMYT0, HMIGMOE MOb dbmozL
3OHM3MEoMmdgmo  306HoL  LOLbEOLLOFO®-
0OmMad®03 30LYboLEmdOL. MYa0dgHE0YMOE
LYIOOMO dGOL F98EYa0: FMBOOMIYMO MZO-
LOBGOLOM, 3OM3MEOMYOIMOL EOLED OMOL
JLOTOGOEM, FOIJOLOEVIY, bgemL 396 T9y-
BymoL LOLEYEMOL F0BOBOL FoMBYZOL — LoO-
A0OMEOObMAOL OMEax6oL. dmamoholdndo
®30mMLOBGIOLOM 3OHMIZMFOMHOPMOL EOLFD
06 0MHOL LOGZOMOL dMIHOH0 dbOMO OBO-
3ogmobL L3gEOEMY®O 3MHY396(300L 6OBOMT0;
B6OBomMmOMm0g LOMEmdMOL O BOBoMMIM03
30 — %0060L 3MAHO600 dbOEO EOBOTOPYMOL
39696 0mycmo 36093963000 BOBoENJ0.

006MOMB3MIABNI:

LOJoOMZgMM:

©abd36y

4m3z9mo3g 190mombodbymoob godm-
0060Mg, 0330600, HMA LobymIBogwm M-
306mL  ogoMmMadom 3mMJdgo ©a396¢H-30 M-
3M300MMoL 3096 3O M3ME0Mgd Mo oMol
LOLLEOLLOBOOHHMYIGD030 30LYboLAZd-
anMmO0d0 30(3900:

1. 396 39364moL bgmb LOTOGHOITOObM-
00L OMOEI60L.

2. 396 JgnBymdL bgmb obomo obodoy-
ol L3YEOOMYG 3Gr93906(3000.

3. bobommomog Tg3B6ymolL, boBommmo-
03 30 — 993mobL bgmb dbomMO EOBO-
FomobL 3gbghomy® 3M9396(3000.

ymg9gmogg H90mombodbymmo JoboLb 3608-

3090mm306 0MaYndgbhlL 3O MI3MEOMYdIMmO
30MHoL LOLbEOLLOFOO M dGH 030 3oLYbOL-
9390 mo0LOZOL0  FoMOZ30LYBRMGOOL  FboO-
OHOoLOZIOOE.

1.

03hMOMO 3Mmgdhozo (H9E.: 6ddygd0d g., mmEIo 6.) (2018).
LOLbEOL LOFOOMOMMO (LObYMAJIM3OBgMM). dMIO®O BdBOaO.
99LV3g gOdM393d. MOOMOLO: 3gEHOEOOLO

336ymo, 3., 2015. 0300601 30MHM36xM0 O LMEOOMYGO
1600393M80, HMa3M®HE LOLLEMOLLOTOGOMMYdGH030 bamymxoL
™0099h0. JOoOmIymo 36039m-LobHOL IOMAgd0, hH™mado
336ymo, 3., 2017. LOLEYMMOL FMbEOLOZOD F0OHMO0m OO
30MO30LIBRMYO — MYZ30TIH 0PI ZOOHGJOY. LOBIOMOMO O
dLbm@mom, Ne6

©30em0dg, 0., 2013. LoLbEMOL LOJOGHMEOL BMFOO BoBomao. LOL-
3900 O EO603OIYEOL LL3O LOLLMOLLOFOGHMEYOEG030 F9OI39-
00. MO00LO: 39GH0EOO60

906MHomady, 0., 2016. ©OBOTOYMOL 3HMZMZOE00. MMOG 3od-
ydgmodg 80. Loogdomgm LOTYEbOYO™M 3Bgdymoa. mdomabo:
99M00060

30h90330em0, o., 1960. LOLEIMO O LMOEOOMIMO EOE30L OM-
600d090060. ®MdoMOLOL LobgmdBoxwrm P6039GHLOBHIHOL Fo-
0m3(393mMMdY

0996303300, 0., 3IOIMO, 3., 2019. ©3603030L JgBYOMYdO Jo-
Gongm LobbEOL LOJIGMOMT0 — doEOLOBEZOL FFEIMMOY. LO-
30MHMOMO O FLMWBWMOM, Ne11



#20, December, 2021

101

10.

1.

12.

13.

14.

15.

16.

ha®039, 3., 2011. LoLLEMOL LOTOOMOMO. HBMFOEO BdOBOMO. EObO-
809moL dMdm3Mgdd. MO0Mabo: 3900000

33Mgbgmadg, 3., 1978. 6HOMAL bo®obbal 3603365mMMdS LOLFY-
oL 06030YOMOBOGF00LOMZOL. LOdFMMO LOFOGMOMO, Ne6
93Mgbgmadg, 3., 2020. 30gbH0dmag6ad0. 3®odombmenman, Ne1 15
Ommb®o, 8., 2016. JO®MOI0L 3OMIMZO3E00 30bMBIMYOMMOOL
LOYMYOBROLOMZOL. MMM 3odymHgmody 80. LOoYOOMYM LOBH(3-
6096MH™ 3M909mM0. MdoMOLO: 39H0EOO60

3gdohodgzomo, o., 2019. LOLEIMO O 30LO J9ROOEYOO. MOONO-
LO: 390060

Bohgmagmo, ., 2007. LobbmaL LOJOGMOMOL 3B MOMYagda. |
H™30. mdoemobo: 390060

Bggmgmo, m., 2007. LEOLLEOL LOJOGMMOL 3GMMOMYdgo0. Il
h™30. mdomobLO: 39H0E0O60

3bgaoobo, ., 2017. ©EOBOTOYMOL 3HMZME0Mgdo0L Logombo
0030060L JBMGOOMO JZO™M3IMO LOLOTOIOMEMML 3MOIH0ZO-
30. }MB6EO ,M00 LOBMFOOMYOO LOJOOMZIM™M®, LOJOOMZIEML
09600IYM0 BOM3JO0L SLAMEFO(E0V, MOOMOLO

30330600060, 0., 2016. LOLbOL LOIOGMHEMOL 3gBJIm boBogmo.
©ObOTOPIMO  OEOTNO60L B0boOMAMY3. mdooLo, o07x®oLbdhg-
00L LodyoOH ™

39M3060o:

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Abegg, J. F., 1969. Die verschiedenen Strafrechtstheorieen in ihrem Ver-
haltnisse zu einander und zu dem positiven Rechte und dessen Geschichte.
Erster Theil. Philosophisch-historische Entwicklung des Begriffs von Ver-
brechen und Strafen. Frankfurt/Main: Verlag Sauer & Auvermann KG
Beccaria, C., 1764. Von Verbrechen und Strafen. Auf das neue selbst
aus dem ltalienischen Ubersetzt mit durchgangigen Anmerkungen des
Ordinarius zu Leipzig. Breslau

Ellbogen, K., 2016. das ende des Polizeichen Lockspitzeleinsatzes?
Studere, Rechtszeitschrift der Universitat Potsdam, Ausgabe 16,
Frihling/Sommer

El-Ghazi, M., Zerbes, 1., 2014. Geschichten von staatlicher
Komplizenschaft und evidenten Rechtsbrichen. Zugleich Anmerkung
zu BGH. HRRS, 15 Jahrgang, Ausgabe 6/2014, Nr. 163

Esser, R., 2011. Lockspitzel und V-Leute in der Rechtsprechung des
EGMR: Strafrechtliche Ermittlungen jenseits der StPO — aulerhalb
des Gesetzes? Beitrag zum 35. Strafverteidigertag, Berlin
Gottschalk, F., 2013. Verfahrenshindernis bei Tatprovokation durch
Lockspitzel? Staatliche Tatprovokationenim Lichte der Rechtsprechung
des EGMR. StudZR

Grolman, K., 1968. Uber die Begriindung des Strafrechts und der
Strafgesetzgebung. Frankfurt am Main: Verlag Sauer & Auvermann KG
Gorlitz, F., Hubert J., Kucher J, Scheffer M., Wieser P. 2019.
“Tatprovokation” — The Legal Issue of Entrapment in Germany and
Possible Solutions. German Law Journal, 2004

Heinrich, B. Staatliche Tatprovokation. 2016. Deutsch-Georgische
Strafrechtszeitschrift. 1/2016

Halschner, H., 1858. Das preullische StrafrechtSystem des
preuBischen Strafrechts Zweiter Theil oder allgemeiner Theil des
Systems. bei Adolph Marcus. Bonn

Hibner, Y., 2020. Rechtsstaatswidrig, aber Straflos? Der agent
provocateur-Einsatz und seine Strafrechtlichen Konsequenzen.

303960 3ycmHgmo



102

#20, ©9399%géo0, 2021

303960 3ycmHymo

Frankfurt am Mein: Nomos

28. Hibner, Y., 2020. Schluss mit der Strafzumessungslosung! Zugl.
Bespr. zu EGMR (Akbay u.a. gegen Deutschland). HRRS, 21.
Jahrgang, Ne1163

29. Jahn, M., (Méarz, 2021). Schriftliche Stellungnahme fir die &ffentliche
Anhdrung im Rechtsausschuss des Deutschen Bundestages. Goethe
Universitat, Frankfurt am Main

30. Klaus, J., 2021. Das Ende der Strafzumessungslésung nach einer
menschenrechtswidrigen Tatprovokation. Zugleich Besprechung von
EGMR, Urt. v. 15.10.2020 — 40495/15, 37273/15, 40913/15 (Akbay
u.a. v. Deutschland). 16. Volume, Issue 6/2021

31. Kostlin, C.R., 1978. System des deutschen Strafrechts. Allgemeiner
Teil. Erste Abteilung. Neudruck der Ausgabe. Tubingen: Scientia
Verlag Aalen

32. Roxin, Arzt, Tiedemann. 2013. EinfUhrung in das Strafrecht und
Strafprozessrecht. 6 Auflage. C. F. Miller

33. Ugrekhelidze M. 1984. Die Bedeutung des Schuldgehalts der Tat im
Strafrecht. Zweites Deutsch-Sowjetisches Kolloquium Uber Strafrecht
und Kriminologie. Baden-Baden: Nomos Verlags-Gesellschaft

34. VonBar, C.L.,1882.Handbuchdes Deutschen Strafrechts. Erster Band.
Geschichte des Deutschen Strafrechts und der Strafrechtstheorien.
Berlin: Weidmannsche Buchhandlung, §. 95

35. Von Liszt, F., 1905. Strafrechtliche Aufsatze und Vortrage. Der
Zweckgedanke im Strafrecht. Erster Band. Berlin: J.Guttentag
Verlagsbuchhandlung G.m.b.H

36. Von Feuerbach, P.J.A.R., 1798. Ist Sicherung vor dem Verbrechen
Zweck der Strafe und ist Strafrecht Praventionsrecht. Bibliothek flr
die peinliche Rechtswissenschaft und Gesetzkunde

37. Wessels, Beulke, Satzger. 2020. Strafrecht Allgemeiner Teil. Die
Straftat und ihr Aufbau. 50, neu bearbeitete Auflage, C.F. Muller

O8LH®0V:

38. Liewald, K., 2015. Rechtsfolgen unzulassiger Tatprovokation im
Hinblick auf die aktuelle Rechtsprechung des EGMR. Dissertation.
Universitat Wien, Wien

39. Swoboda, L-S., July 2016. Der ,agent provocateur® aus
verwaltungsstrafrechtlicher ~ Sicht.  Zeitschrift der  Verwaltun-
gsgerichtsbarkeit. Ausgabe 4

60 MOboo0:
40. Katz, L., 2013. Entrapment Through the Lens of the Actio Libera in
Causa. Criminal Law and Philosophy, Volume 7, issue 3, October

33®0060:

41. Wynerinv, C., 2017. MNMpoBokauis nigdyptoBaHHss 0COOM Ha BYMHEHHS
3M04MHY MNpauiBHYKaMM NPaBOOXOPOHHOIO OpraHy sk nigcraea Ans
3aKpPUTTS KPUMiIHANBHOTO NPOBaXAeHHs1 ab0o NOCTAHOBEHHSA BUMpPaB-
OyBanbHOro BMPOKY. BiCHWMK kpuMiHanbHOro cygounHcTea, Ne1/2017

®yLgmo:
42. NynapeHko, B., 2017. KOpugnyeckas npuvpoga npoBoKauuu npec-
TYNneHus: B yronoBHOM npaee. [ucceptaums, EkatepmHbypr
43. Xendpeub, U., 1914. MNoacTtpekatensCTBO Kb NpectynnexHuto. Mockea:
n3gaHlE topmandeckaro kHwkHaro MarasvHa «[lpaBoBbabHIE» W.
K. lony6esa



#20, December, 2021

103

CRIMINAL LIABILITY OF

AN ENTRAPPED PERSON
THROUGH THE PRISM OF
GOALS OF PUNISHMENT

Papuna Guruli

PHD candidate in Caucasus international University
Attorney-at-Law (General specialisation)

KEYWORDS: Provocation of crime, The purpose of punishment,
Exemption from liability

ABSTRACT

Present work was written as a part of doctoral research. It aims
to generate reasonable arguments on whether it is just to prosecute
and punish a person that was entrapped by an agent-provocateur.
In other words — does criminal entrapment constitute a substantive
defence for an entrapped person or not? In scientific literature the
matter is traditionally discussed within the scope of criminal procedure
(admissibility of evidence, fair trial etc.) while arguments from
substantive criminal law are rarely addressed. Thus, it remains unclear
whether the goals of punishment are achievable at all if an entrapped
person gets sentenced. Thus, it is necessary to comprehend the
subject through the prism of goals of punishment namely: restoration
of justice, special prevention of crime and general prevention of crime
especially since all three are well-recognised by science of criminal
law and current legislation. After detailed and consistent analysis done
within research, there are good reasons to conclude that prosecution
and following sentencing of an entrapped person:

Hinders restoration of justice

Hinders special prevention of crime

Partially hinders general prevention

Eventually, all that constitutes an important argument to consider
entrapment as a substantive defence for the entrapped person.
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OMaoL  BEaMIdGHIMO0m, LOWMOM
@O MoaombomyMo (930 m™m30) doLIDHodom,
doboym  3bmzgmadmob  ©O30330MH90 M
LOZOMbadL (IAWENY0gda, FoMOBH0Yo0, JLO-
@OHNbMdd), godOEO goH™M3bymo Jobmbo-
©9omMmM0O9d0LY, 0MIFYIMOMYoL  Jobogho
3bm3gmoolb ©oE30L 93MM3YMo  3Mb3gb-
300 (bpG®OLOYGOE0, 13.X1.1987), boem™m dLm-
@MOm 3oLIHOO0m FMJIgEIOL FbM39MMO
IRBRMHS900L LOGOMOTMGOLM Mogolb dog®
39033039070 3bM39MmMMO JBENH0900L LM-
BWEOM OIJ3MOMOE00.

ombLOBNTBOZ00 0L goMndmadod, GM®MI Lo-
JoOHmM39emm 06  BoMIMOAagoL  Joboydo
3bm3gmoolb ©oE30L 93MMIYMo  3Mbzgb-
300L bgmAmMIBa® LObyMABo™ML, MYV,
LOJOOM3gMM 30B9Y3EM00b670MNd bMzam-
MO ©O330L LOYOMOTMGBHOLM MGFO60DOF0Y-
do, HMIgamoi 39007303900 dbmenm@ LOM-
93M396o30Mm boLboomolL BM®3OH0390L O
LAHOB OGO HOL.

9360 m™m303306MH0L 6930 g3gybgoolb, Jom
mcmoL, H9IMOMB03bYmo 93 ™m3mMb3gb00L
bgm3m3BgH0o LobgmMIBoBMgdaL g ™m36Iymo
300mMBbAMAdIMMM0900, (BLM3IMMO JBRMYdY-
00L OE30L BoBomd0, AMMOO6OE gmYdbgdo
930mb30 0M00mYO7Mm LAHOBEOOHYOL. 3bm-
39@MMO JBRMY0900L Yoo LOTIGOMMYdEO-
30 LO®YIZEYOOL OOHLYOMONEOD O F3OBOM
93306 go000b godm3nbodyg, JdOY639-
MYymBoMOo JobogdH Ebmzamadmob @ogo-
3806M9075m0 bbgo LOZomMbydolL, dom IMGOU,
JLOGOHMbMYO0L LOZOMbYdOL GYaIMMOMYdo.

3030MOMOE, bMm®MH39300LO O 9g3OM30L dM-
3096m J39906030 03MJOMImMNd 39d0GHImMMO
50800 dommgdoL gobbgobgdo, OdMO3MIoY,
9394600L HaGoHM®H00dY 39Y3060 O 0.9. 03039
7394600 306MbIIOTNMAYO0M EOOBIO0MNOO
930360 LOBJ(30gd0, GMamdE LOLbMOLLO-
30O mMadMH030, obLY39, ©IN6OLEHGOEOYM-
LOBOOOMYIBH030 ZYNbOM." 00 EOBYMOO
9.6. ®060dM309EmHgo0L 3063030, GMOE Y-
aoL3MOL LObyMIBOGML 0dyMadal MMBbAL-
d09d900L (LobyMABoGML HOMY30 JBNY0O90-
d0) @O 3bmzgmmo, dLH39, FoMdY FBGYL63g™
30OMO, JBMIOogd0L O 3oMmObhngdolL 3G m-
3MOE0IMMOOL.

d06343M0 6060CIM0)
BbM33™Jd0)V6
©33403d0M3JdIM0 bad0ddIbIBAOL
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LOJOOMZINM, HMIMO(E BYIM® VM3600-
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o LObgmdBoxym, MIYEo, LOJOOM39MMI,
98360™303306HmMO6 SLMEF0MYOOL gmMO6LIJOIOL
bgmMAIMBYHOLO O 03 FgMObbIgdoL WOMG-
my0do 9.6. ,30M30 330OHMZgmmMd0L” Jgbobgod
30M@dYMad0L 0madoL J90ama, O0BYm
9eOHM3bymo  30bMBIAYOMMO0L 93t ™M3yMO
300mMBAMAdIMMOOLMOL FoLOOEa]d0L, 930 M-
30L 939yY6900L OO MZGENMAOL LOYZIMNILM
3MOJHozdoL @O ©OEagbomo LHObEOGOHY-
00L 093396 O300L 3G MEgLO. 2018 Bamob
23 306OOHL LOJOOM3gMML  ZMBLHOHYEFOO-
do dghobomm 0g6o (33eMoMadgo0, MHMIgm-
MmO MObobdoE, HyamOMbodbgmmo 9.6, ,30-
a0 30OmM39m™monb* 30d60L FoLOMBY30,
3M0OLAHOHYEOOT0 3OM3g TPbaMgodE d0bLOLO
,0000OMHMdMH030 LObgMABoxmL®, ,Lmao-
omycmo  bobgmABo@mLY, ,LOBOGOMEMNObO
03060LEHGVE0IMmO  BoG3mMyooL* 3Mmabio-
39002, LOJOOMZGEMM™ML 93OM3YMM O 93O M-

1 Regulations on dogs. https://lovdata.no/dokument/SF/
forskrift/2004-08-20-1204

bodoémgggymb dmgb(l)n(DUBoob 83-4, 83-5 ©o 33-
18 Inbengdo.
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MmO30608030000  LOJOO®ZIEOPML  LEIYO
06093M0000 3865639 boYMQRO@".

0Mb03bYmOo  FOMEYOYMYOd — 93OMIo-
330630 LOHYMO 0bHYaGOE0d, MO30L MO330
9m0303Y, obH3g, Joobobygmadboxgymgddmo-
30 3MMOHh030L @O 3OO MZGIMO0L LEHOLBEO-
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®Ob 89LO6OTOLMBOT0 AMY3060L, JOm JMGAL,
LOZOBMBAYOM™ dOBOL LEYIYMROL. LEM-
®9©, LOIOOMMAdGH030, LMEOMYGO LO-
bgm3BormL @O ,30M30 3OOHMZGMMOOL®
3600633039000 3oBbM®(309(Magd0L 0dOOm, LO-
JOOHMZ9MmmMI, 9OHMR30MO®, EO0BY™M J0bogM
0000OM (3bM3amMadmMOb 303300907 MmO
LOZOMbgdoL M9axmMoMmadolL O T9YayYTo39-
0gmo M9a3umo30g00L 93 m30L 939Yy6900L
30B6MBIAMAdMMAIOLMOD @O  3MHOGH03OLMOD
30LOEOEYO0L 3OHMEgLO. ™MIYIEO, J0YLHEO-
300 0MB036YMOLY, EMHOL FFMTOGHIMI0M,
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LMD EOZO330MHYOYMO FMMbM36900*

4. LOJOOMZHMML  dmogzdmdab 2015
Banob 14 o03moboL #348 ©OEOagbo-
Y600 EOIHZ0EIOIMO ,3bMZITNO
300300 ©OO30Y0900L LOBOBVO-
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BHobm mMBoLJgdOMmO FOBbMG(309-
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5. LOJOOMZIMML  dmOghHmonL 2018
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H™MHd0 O ®YarmoMgooL LOgobo dgodmgdd
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e  (OO30MN0900L Fo3M(EIMIgo0L 3MObMH-
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mMadmMOb ©O303806907cm0 LOZOMbYOOL GY-
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OOMOOHE  93060LAHGOBFOYM-LOTOOHMENYO-
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030boLHGOEOYM-LOTOOHOMHdMH 030
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d9oLb 3oboydmo bm3gmgool dM3MO-3o¢h-
HMBMO0L O 3M3YIO30900L Fobma30L B9g-
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mo 96y90900L 39339MmO00m, JOGYP639MmYymRBL
3b™M39M™MO 3080H M 3G0306ME oYM EOIM-
306MHMO0L O EOOZ0MIO9d0L 03O (39MadaL
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3OMMOO060MHJOYMO® bMG(E09MOY0d. 3OZo-
MOMOE, OINBOLAHGOBFOYMO FOOBFOMAY-
00L 3MBHGMEMOL 30TOOHMIYIYO0M 0339MJdO
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©033003900L dSbMGE0HMIdL 3Y60303OMO-
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LOZOPMOBHNBY MMBOLANYOxdOL T9BYTd3900L
©O gdobbm®309myoolL (Hhadobhmdoob 396o-

93mo, (3bm3amgdaL FoEOEMY) YBMYB3gm-

3 bodJodmggmml mgomddedmggmmdol gmwagd-
boldg-16 dnbemol, dgmd g bahoo, ,,6“ J3937b-
d@o.

4 bododmggmml badhgbgdol dodmgol 3mwgdLo,
33-9 o 47-9 3xbemgoo.

34oqL 396HGOMIYGH0 bygmMobLYIBMYO0L M-
306m — LOBOBOLAHG ML LOFOO™M LOTOGOMMOL
096moogmo 3060 LIGLOMOL gHMZBYMO
LOVEYBHMS.

30bogMo d0booto Ebmzagmgool 3m3-
O-30HOMbMd0L @aHomydo Babgdo, G™-
dgmoi  dmoodb  sbmaggmol  3ohGdmbab
30MEYOYJOgoL (3bMZIMOL F9NOEIEOIM-
00L JOMHPY639MYMRY, 3bM39mMaL B MAOLOL
L3930x3YO0 LOTMJOMOJMm FOOHMMBmLGO-
30L O30 — LOBOoHOGIM-30830969M0 bMG-
0900, JLOTOMbMYOY, 39HaM0bOGMO 33Y-
OHBbOmMMOd O 30J(30060300) @OMAJoOMNO
03603030moMhghgool BoMHIMIdanbmmdo-
M0 MMHRObmydoL 3096. 3xboE03omobhghHaodL,
0oLY39, 30BEMOOO OJZM Y3OHGOMbM 3bMm39-
madmOb O303306H9079cm0 LOZOMbYOOL G-
33W0MY00 O FoOBY3IHo.

396OdmE, LOJOOHMZGEML MGIObIMO 3o-
BMB0 ,,0OMMOG030 MZOMIFOOMIIENMO0L
3M™adLoL® 89-16 Tgbemom obLOBM3G MO
03603030moMhghoL  LOZIMOGo (9gL3MIdO-
360)  I®@m9dOdmLoMadg00.  dMbodbymo
dgbaemolb  89-2 BoBomoalb O g393369d4HoL
MmObobdo, dgbogodomopgholb ghm-gehHm
IBRMIOdOIMLOMAYdOE ZobLOdM3MYMO: ,d0-
609M0 36Mm39cmHo0L ymaenob 6509000 @OOAB9-
60 @O J3OHBHM®bMm 3bM39MHONOE6 ©O303080-
907300 LO30mbgd0L 3oOBY39()0".

OANMMOM030  M300m330OHMZGE™MO0L
3m™adLoLb 16-g dgbobL 389-2 BoBogmal G
J30396J0oL  LOBYIZaMBY, LOJOOMZIE ML
dbomm@  0ghmdgh  dx60303omobgbdo
(md0omabo, 33bgmo, bodgha, gmdo, HJL;mO-
30, 0bOMJOMOg0, @IYTgmMO, 3060, hobmGdmByy,
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oL, mdommobob dbogodomopghdo, 3omY-
09 0960 Joboymo 0060OMO 3bM3gmadolL
3mM3MO-3OHOHMBMO0LO O 3M3YMOE09d0L
dommz30L BgLo.

309b9030@ J0boyH d0bOOM (3bmMmzagmad-
0M0b ©O3O330MYO0m dGOYBMNO BMGTOHOHMO

5 gbmggmme goedwgdo ©osgemgogdol Lohobo-
‘)Q’BQ’HB("’ Sé)m(gogj)od(bodné)-bodoémﬁ@n5(*) Qo=
bobdogdomo gobbmdogmgdol Hgbgdol wo-
dhgozgool dgbobgo Lododbmggmmlb dmegdmdals
2015 Hemob 14 0gemobol N348 powggboemgode, oo-
botomo N5, dg-3 o dg-4 dxbemgoo.
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OJHoL o®LHOdMBOLY, LAYOML gWIJhy&0 do-
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30OHMYMadom  LHGOHIZOYMO, 3MMOH030L
M310906h 0L, 06 BMG®AdHOIYMO OJHoL OG-
LadMO0m. 39OHIME, LogoOdmM3gemmIn Joboyc
00606 (3bM3HMa0MOb O3ZO3T0MYo0m OO
0MHLYOMOL LOIOBMBIYOM™M Vb 3JOObMbI3909-
0069 BOM3OHOIMO d0gho, BHMIJMOE MO
9394600 30LIHOO0M EOOEI0EO LOYGE™M F0d-
69oL, LObyEAIM3069M™ LEHOBOMHYOL, 39-
OMOIOL, F0EamM3gOL; 3OBLOBM3GO3MO LA3Y-
O™ML L3YEOBOZIGO (3690900 O OMBOTBYMO
LOFOOMMYOMN30 JOHMNGOHOHMOYOOL dGHB30L
3MBOBomMmO LAHOHYLL O YBENYOO-FMZONY-
™MmO90L, ®OE LOLOEMEbMmME 3608369MmMM30-
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806076 00606 (3bMZIEMadMOb ©O30330-
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00 O 0MY3IMM0MHYdL Joboyd (3bMm3zaMmadmOb
0303306909 LOZOMbYLL, T90EO3L YOIMO]
boM39dbL @O ®ogo LOgombgdo GHaImMmoMg-
00L 303V POMAYBOMO OB OHOLOMOBOOM,
0GHOMYHMMY306(H MO ML FMBaLE0Z90YO.
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99, 3030 gL 3OHMOMYTO0 O MO30E Y-
39MoMad0L Mo09dho — 3060YM0 d0bOOMO
3bmagmo, mo30LO 3603369 Mmd0m BOGIM-
0aIoL oMo dEIOEMMOMm0Z0 9603369MM-
00L LOgomblL, dMVIgE, dobo 3603369MMOO
O godmab3930 3GMOMMYTY00 (300 9O MO
3M™03M9hymo 3h6oE0domodghoLb LOBM3MY-
oL. FoboOYMHo d0boOMmO EFbmgzgmadol Log-
O@MOTMOOLMO  VWOOMYIYMO  JWBRMHOJO0L

RML6BdY, ©OIYF3909mmM0d LbgOEOLL3Y dIboo-
3omohghdo aobLbgozgdgmo  doEamandO,
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0MHLYdMOOIVL.
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mM9ooL (dommyoon, 3ohao0 @O LL3L 3MI3o-
bombo (3bmzgmadn) BMZEO-3OHHMbMO0L
@O 30m0 3M3YMO300L FOOHMZ0L BgLboL Eo-
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N13/22 ©oagbomadom ©odh30(3go3emo dm-
3MO-30HHMBMO0L BgLo oM FMOEO3L 93moO-
60H00L LOWYIZIMYOL LOYMOE, Fom MU,
06 0m30mm0oLBNBgOL FbMzamOL 93mMOBOBO-
oL 3bMm3zamMOLY O VdEVFNOBOLOMZOL LOTO-
30 ©00300900L 0MLHdMOOL Tgdmbznzodo.
90L30 gobLOBMZGYMOO TOGHMILOBOBOOM-
0093™ Jogmadgdo JobogdH 6060Oc Bbm-
39mg0omOb 3030OHMYd0T0, HMIJMOE 3OO
3796030300 aHoL 0EINBOLAHGOE0YMO 3M-
BHGM@MOL 3M33YHad300L BWOGFMgOL ©O
30L0o 0E3NbOLHGOGYOOLMZOL O OHOL om-
30em0LB0B6YOYMO JgLOBO3OLO LOTOOHMENYO-
6030 bm®3gd0 LOLbEMOL LOTOGMMOLO O
0A0BoLAHGOEOIYM  LOTOOMOMOOOMIY30-
MmO 3Mm@aggdLYodo. V3oLMOL, VHLYOOMOE
06033690mm3060 LOZOMbyOOL ZMBHGMMO
306@mdomo  0J3L OMOLOTMOZO MM M-
3060do(300L, MPY3EO OO OMOL BMG®IdHOYM
0ghdo — Hg®30bmo gobaodhgoodo Jomomy-
090, MY 306 0g3xmaLbbdgdd 03 MGMFO60DO-
(30030. 08039 bMGAOHOYM OJHT0 OMGIIMOO
JR3mMad03mbom LYO0ggHMO 3MI39HYb(30Yd0
©0 0.9. ®OE 30D063xYBMbyMOd O 06 gbdo-
06900 ,,30MHa0 330OHMZgMMMd0L” 3GH06(30390L
@0 LAHOBEOGOHYOL.
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30960 m0 Lo®Ydzgmmo JgLOdMMO 0YmL LOEO-
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30bo0gM 0mLYEMOO60



114

#20, ©9399%géo0, 2021

30bo0gM 0mLYEMOO60
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LOBIE0O OO OGNOL VY330HIG0 O dobo 39-
339m00m dmE9d3em LGB0 3M030bMaY-
Bymmo 3EEMIOMGMO0L OAMLBEMMgdS 396
bg®bgoo. LOgxImMOLLAIMO oL ZoMHgamygodo,
6Hm3 2019 Bmob 29 do0LL LoJOOHM39MM™ML
LOLbOL LOFOGOMMOL 3MEadLdo JghHobom

30bo0gM 0mLYEMOO60
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0960 33eM0Mod O dMbodbymo 3m©adLoL
259-9 33bamo HOAMYOMOdEO dbmadycho My-
0733000, OHMIMOL MObObIOE, 3bMm3gmoLO-
@30 LOLHOZO FM3YOMOOL 06 dM33E069d0L
390mb3930LOM30L LOLEYMO DMTO FOTZOEM-
©0, 0bY3y, dmbEO LOLEGEOL HMIgdOL EO-
RIOY6E0Mod0 gdgmadob LO3dodoL dobyE-
300. MJIE3Y, 390G 0Mb0IGYMmO (33CM0Mgdd
OMIMHBEO 9BYIHIM0, BOOZO0 dPbEOM30600
03bmoL Joboo®LO. FOagOMOmOE, 259-9 8-
bemob 30M39m0 boBomol MOBOLAV®, OBO-
309 0m3mMadd 3bmzagmolb @oLObohGY-
00, 30g8Mvd Jgbendo o6 OGHOL FOMOMYOYNO
0 039mM0oLb3YOd OLOLONAGYOOTN. dTOLMOD,
3033900600, MO H7oa0M 00 3M3Yy3900 3bm-
39@0oL bbgymoL LHZVEZOMO® OHNVHYdOUL:
©OgmoL O 0.8, OMIGMOE MJOMIMHOE bm-
39@0L LOEMEbEYL goEoMmadom 3¢ LOG®-
mbyL Jgodmyoo 1gobo@aL.

0J(30MgdogmMOo, MMm3  LoLbmoOL  LOJO-
Homob  3magdbom  gom3zomMabB0byOY™MO
BMMAd 0ymL 33oW0M, BYLAHO O OdMgMOIL
30L0 OOLGOYMYO0L 9BIIHYE LOTYOENHOOL.

0mLOBOTBV300 0L oMgIMYod, GMI 2019
Bemob 29 3o0bL, LOLbMAOL LOTOGMMOL 3m-

©99L30 OBbMB(309MMYOYI 33O YOOLMOD

9OMOE, (33e0Madd 89300 LOJOOMZgMML
03060LAHGOBOYM LOBOOMOMOOOMZT-

300 3m@agdubob 104 Tgbendo, G®MIgMOG
oLa3g 9bgod EbM3gMOLOEI0 VGOLOMOLO-
M JdM3YOhmdoL. (33mMomgooL gobbm®(30-
gemgod  gobodoMmodd 0MB0dbymmo 3dybemol
@0 LOLbEOL LOJOG ML 3MmEYJLOL 259-9
0gbamol  F06OOMOLMOGNZ3d 339000, Z9o-
do, LOJOOMZgMML  VEINbOLHGOFOYM
LOFOOMOMOOOM3gMO  3MmEgqdLbob  104-9
dgbmom gomaomobLB0bgdymo o0ym Logo-
Om39mmL  LobbMOL LOFIGMMOL 3MEIT-
LOL 259-9 FgboL VBOEMZ0YH0 303MMYDHO
@O ©obL3MBOG0O, 067 JoggooL ToboOMLO
@0 LOmYJamyxo0, MHOE 063930 30M0L OE-
0060LEHGVE0IMm  3oLbybobagdedo  doEgdvb,
o3 BoMIMOagbmd bmbLYBLL, ®OEaLL
LOLbENOL LOFOGBMEMOL 3MEIJLO® O O-
d0b0LHGOE0IYM LOBOODOMOONIMBIIOMO
LAYO™MIo FIMJOgEO 3OBMBIIOMMOND V3D
®y 00 JogadoLOomM30L FoM30MOLBNDbYOYMO

LOBYG(30O LbgoOLDLbZd LEAJNTNLOY O Jogwg-
00L HOBEAYL 30ML LbgOOLL3O LOTOGHIHO-
603 9amIOG9moO0dn 0YgbyoL, TgLOOVT0-
LOE, OYTZ909MOS LOFOOIXMOL gL ™MMO,
36MH06(3037MO 3obLIL303907xMM0, COMZ0 0M-
30em0LB069OEAL 9 mo O 00039 JogadalL
LOBIEOGYOOL. dMBOTEIMO BOJHOE T0YMO-
M9o0L, MGMI LOJOOmM3gEmmTo 3FbMzgMadoL
60600M393 J0FOOMIYMO  EOBOTOPMIdOL
@Ox0gLOMYOd O 3MY396(300 3g® bm®(09-
MEJOMEO IBIIHIOVE. 3MJOMITIHho 0ym
BOIHOL OBOJLOMYOOLOL ToLO 33OMoq30-
306900, J8gmagdoL HodYbo 30MoL dodoHM
30HoM9ogmoym  LOLLbEOLLOIOGO MMYOG030
MmmboLJNY0900, ™7 OVE30BOLAHGOEOYIM-bO-
00HOMdMH030 MOMB0LANY0gd0. FOOMOMNY,
0Mb03OIMO (33CMOMYOd dMIMOBLIMO, MY-
030, 33mMoO3 3OMOMMYaxHod Lobbmob LOdO-
Homob 3mggboLb 259-9 dgbemol dBMaoEO
d0600MLO O EOBOTOYMGdPD030 J3gEIO0L
389000396 mo0L 603MmMYd 3MBZOYHHMMOO.
0080MOmOE, LOGGOBagMOL  3ObMBIYO-
ammdob dobga0m, ,36Mm39cm0L 8080GHMm VEV-
bomobo@®m dMm3y®™®Oo (Hobz30) 0b damogto
H063300 00y96900, 00939 LHFLIOIGDO do-
MOOMOV b LOLOLAHOZ0L HO@Y6O F0bVIDNO Vb
dm30b0gmH907cm0 (36m390cm0bL 080G m, OLY3Y,
8000 @OMY393900, 005900 MVOZ0LIRENHOOLOM®-
38900, 3000 2 Benodmy @o 30 000 9300
mOY6MO0L FoG0800. LOLOFOO ML F970-
0o ©O8oMHYo0m LOLIHOL Lobom 300mnyg-
b6mb 306H0bOMZ0L 36M39cMOL YmOL HREMY-
0oL 398mym30 06 LL3V33VM0 VZ®IOMZ0“"
BMma09mHmo J394600L, 0830MOMOE, H63MIMOL
3O0MB3YOMmMdom 3bM3amol PO MYdY-
M 30h™M3900(3 30 ©OBOTOIYMOD® 0MIMHdO
@0 0LEYOO MOZ0LYJWEINYOOL OMIZIMOM, 30O-
@00 0MHOYFYHL 2 Bemobo, bomm™m My My 3bm-
39m0oLOEA0 LOLH0ZO BM3YHMOO OHOMYOL go-
BLOZYINE®YOYM V6 39EHBOBH6DH Y bOLOdML 06
J09®900 3030GHMPYMOO gbhmdy 3gho bmag-
0oL 30006 m, 0LEJOO MOZOLYBRMIOOL OM339-
M0m, 300 0MHOYIgHaL 3 Bemabod. 3obgmab
LOLbENOL LOTOGIMOL 3MEaJLOL doby30m,
3060, OM®MIJMOE 3dobdMHOb 0b ybgdo gogwm-

7 French Penal Code, Article 521-1.
8 Hungarian Act on the Criminal Code Section 266/B.
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mbomadmmoom  39hoLIgHO®  HZOO®MOZL
3bmz39mbL, 96 0hHgbL Lodod™m BGOYB3OL, oM
106G H639mymxiL LOg3900m, Bymom ob Lbgo-
33060 0OM393L JOB6MBIIOMMOSL (3bm-
39am900L dgbobgd, oLY3g, 3060, MGMIgMOQ
LOLHOZO H3YOHMOO (BbmM3gML, YOHYOL
O 30O3gHadImMmOE HobzosL, 0ygbgodlL ddo-
99 ©3030ML — 0LFYOO FOMOT0m 06 MOZO-
LIBRMIOOL OM3ZHNOM, 30O0M 2 BEMOIEY.
0y 3bm39moLOEAT0 EOBVTOIYMO hoybo-
Moo gobLOZYIMMYdImMOE LOLHOZO Tgomm-
oM, 06 J0gmygood 3030HMIYMM0S 3bM3gemmo
0603369mMm™M3600 OO GOMOI6MIOLO®ID
06 4390900 9oLObYMYdd FbMmmmMmE 00 dodo-
6L, GM®MI oMgoyMm 0gdb6oL 3603369emMmM3060
R}06OBLYGO LOMRYOgMO, BOE LOYOM® Fo-
330 dgodmgdo JgxaobEal GMaM®E OO
0d0d9dgmo goMyamyoo, Jogmgod oLEgdo
®o30LYIBRMIO0L OM3ZHNOM, 300 4 MZ0-
©Ob 4 BemodY.

936M™M30L  J39yb9d0L  306MBIYOMMOOL
MObOLIOE, OTMYMHBOMOO (Fbmzgmolb Bo-
600M3EY3 d0d0OHMYMO JogmagooLb bymo do-
GHomoo Loby:

1. gbmggmob dm3zmo

2. 3bmz3amob Hobs30

3. 3bm3gmobOmM30L BOObOL 0Ygbgod

4. 3bmzgmdg domOEMdd o6y OEOd0-

0b&m0 F9LOJMYOMMOdOL dMGOMHOE
3v3mygbgdo.

3bm39mobL AM33moO dPemoLLIMBL 3bmag-
mob 6900L30gM0o FgmMmEOm 06 B6900L30gM0
0bLAH®PYIYOHOL dodMYm69d0m (TOFOMNOMO:
396b@LOLOEMEMO/(3030 COGOMOm, TMBOIZ-
MmO O 0.3.) B30OHMMLOBNbOOMIPIa™ TM3-
30069000L; 3b™M39maL 663900 — dyemabbdmdL
3bm39mbdg B0HoZYIH0 06 BLoJogyxMo H3030-
mob 30Yynb9doL, (HobE30L. H0oObOL T0ygbgdo
— 60039 Lobob LbgymoL EOBOOBYOOL, BMam-
0E0d gOHoMmmdY, d3mgooL EOdOOBYOd ©O
0.3.; 3bm39mB9 dOMOOMOO 067 0O006YEMH0
d9LOdMYOEMMOYOOL dMOMHOE FOOMY9b9-
00 30 a3ymoLbIMOL — BOBOIYM0, dMbyOMO-
30 @O LAJLIOMIYMO dOOEMONL B900LTO-
96 m®ASL.

OMa3MOE  B90mm  0g6d  vMbdby MmO,
936MM3ymo 939469000  3OBMBIIdMMO0-

LOgO6 dobLb3V3gd0m, Jodmymo LoLbmOL
LOFOOOMOL 3MI]dLOL Foby30m, EO6OTO-
MO 0Mm3mY0d dbmemm@ 3bm3gmolb dma-
300 @O EOLOLORGYOL. Lbgd HodoL Jogado
(Lbggyemal 3d0dg 06 BOZMMYoOE 3d03g ODNO-
6900) — 3080 MPMO 3bMm39moL B0bOOMIMI]
— 06 06393L 306M0obL LOLbEMOLLOTOGO MM YO-
03 30LYboLAZYOENMOOL, GOE OOOLEMMO
3M0gH0300, 30600000, Joboydo bmazgmo
(30300H909m  FLOGMOmMIn  gobobomgdo
BOEbom, IPmYogooL 9gmby  LYOGYIHO,
39L00000LOE, 3oL BOBOOMII] FTOOMYMO
domMO@MOM030 J39m90900 LOFoOM®MYOL 33o-
QROOO Y33 gohocmgdol O 9Y3390HIM0
LOBYI(309d0L dOBLOdM3MOL gdgadob Loddo-
30L gomzomMoLBNBydOm.

©abd36y

©oL3360L bobom Jgodmyod omgaoL, HMI
LOJOOMZIMM™MT0 OB VML 9OHMOOBo LOJO-
GHOMYdH030 0000, HMIgmmoE LOLHHIYHO,
LOEIWYMBOOE YDOYOIIIYMBREO F0boY®
0000OM (3bM3amMgomMOb 303300907 MmO
LOZOMbYOOL AMBaLEG0gmdOL. OB OHLYOdMOL
LOZOBMBAYdMM™ dFhHo, GMIGMOE ZobLO-
BMm3®HO3L FoboyMHo 0060OM0  FbmMmzgmabL
LAHODHILL. LBMG®YE LHOHIYLOL FOBLODBMZMO
30603060Md90L  LYOgIDHOL, ™y ™®O09gbHOL
— GOmammhE LOFOmMadMHogzo Lozgmob —
IBMAYd900L MO009gdHoL O6/O MOZ30® LYOO-
99bdoL EOEZOL O LOFOIGOM ByLogol, OGMHYL-
300 LAHOdOMIYOMOOL  FLOBOOHYDYOM O,
J9LOdOdNLO  T9dMYE3900L EOBaLAdOL 8-
LOJENYONMOOD.

LPYO0gIDOL  LHODHIYLOL FO6ALOBMZMgMO
LOZOBMBAYOM™ dghHoL dGOLYOMO0m Tgbod-
mMydgmo bgdd LOJOOMIMYdG030 LOZIMOL
0330 Lb3OEOLDLZL LOFOOMIMgdTM030 YO MO-
96HOMO0900L0  LRYOMTo. Z9OIME, ©OB3O
— ©ObOoyMmadMm0ng0 Jo9gmgooLogob — LOL-
bemobLOBOOMMgdGH030  3OO6MBIYOMMbOm;
©O(330 — 3OEOBOMINOOLEOL — VTNBOLEHEO-
307m-LOFOOHMMYONH030 3006mMbAadmmMm-
00m; ©OBE3Y — LOTMJOMOIM-LOTOOHMENYO-
603 JOHM09H0OMO9030, HMIMOE JBRMIO0L

30bo0gM 0mLYEMOO60
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LIYO0gdHOL/MdOgIDHOL. VTdLMOL, g®aJbhIco
0@3060LEHGOMYO0L, dLY3g, ToyLOGOG Jo-
606 0060EOG (BbM3amMYdMOb ©O30330-
®90ymo  LOZOMbYoOL O 3O MOMYTgo0L
989JHIOOO HYaIT0MIo0LMZOL, OYFOY-
0900 3P60E030MYG @Mbady boMobboobo,
ym3mobam33gmo  LOFOOHOMHdDN30 M-
33096(0L 9079303900, HMAGMO(3 BOBOGIM-
900 076900 g394boL doLIHOd0m dmddgo,
LOZOOMBAYOM™M dIHOLEVL. ToOLE0 FOMZo-
mobB0byoymMmo 0gbgd0 Jgbooodobo dzboo-
3omohghoL  L3YEBOZOLMOD VOZO330MY-
0gMmM0o  @}OIJH™M®gdo. 0doLMOLb, VMbNdbyM
©M39996Maddo gomzomabBobgdyemo 0gby-
00 y39mo ob Loghmm 3MH06(3030, F0EZMAY,
0900MOMMM®M300 O 3MMOh03d, MHMIGEOQ
©OMA3960MN0 306MB0m O OMOOMYdIYMOO
d90L0dV30LO LOYOMOTMEOLM 3603369MMdOL
LOTOOMMHOH030 OFJHYO0m O OTIZ0VMY-
0900 93Mm™M30L @O LL3d FMB6O3g J39Y-
69000 330OM39MMO0m LOJB0ObMdOTn, M-
3m6O3 LOY3gMLM 3GOIH0ZO.

339300 390I300 930BOMEO FOIMZMO-
6o 0MOLYdYMMO 3O MOMYTx00L MMZ03YM0
40330, OGM®MIMYo03 OGO MZO630MHM™Md90Y-
0o, OMB0IBYMMO 3OHMOMIIgd0 OMoL Om-
3mMO3 00hModmydo JoboodmLOL (BOLOL-
LIGO GgLIOLOL JPJMBEM MO, TgLododobo
06gG®HOLHGIYIHYOHOL dHOOLYHOMBY), dLY3Y,
0MHO3OHHGM00MIOH0 J0bOOOLOL (FOYTOOHMO-
30/06H0MLYOYMO  LOFOOHOIMIGOPD030  dOBO,
3O ™mE9LYONL, dET0BOLHGOMId0L, LHG®IIDI-
0oL BOZMM306900). MIYIBY, 339300 dLY39
ohggbo, Gm™MA3 dmaonghm dybogodomobghdo
0MHoL 3O MOMadgdo0L dMIM®BbaHOL LGHYMO
0%0mMdO O, DM e o Jgdmbzgz0d0, OBYY-
09MN0 03 3030OHMYMd0m F9LOdOTOLO M-
60Ld0gdgd0L  FOBbMG®EF0gMYdd, GMaMM3
LOTOOMMYOMH030 MYa3YIMOE0g0o0L Tgdydo-
3900L 3030MHMYMYo0m, dLY39, 3OME5LYdOL
d9Lo0oOANLO  LHOBOGOHYOOL ©OE300  To-
H»30LOM300L.

dmLObMYMO0dn O0MOLYOPMO  LobhPOE0OL
060 0B3O boEYm, M3 om0 (36MO09MH9dO
00 30306 MPMYO0m LOZTOME TOMOMNL. MO
d99bgdo 3OMOmMYagoL, 93603030MmOMhgH9o-
do 99h-60mmgdo 8630390 ®@aoL 307LOWOG

3bm39mMadmMOb O303doMgdymo 3HMOINY-
0900, ®HO3006 06O dMOL 396HHOMIYM PMbIdY
306LOBM3OYMO 9OV SMEMOH030, OMAY-
o3 LOXWYJIZ9MOo ZObEYdMEO V8 F0TOOH!MY-
md0m 3OHME9LYO0L 390HGOMYG O VIO
mmdM03 ©OMB990Dg — 39ODHOZOMIOH0 O
3MOH0DMBHOMIOH0 3OMOEOObOE00LY. 303EO-
BOMg 9hHo3ddY, 3160(3030MODHHYO0 EOTMYZ0-
©90MO, LOZYMNOGHO HYLYIOLOM O FMOBOMm
B3O0mMMOg6 3MMOMA3900L  3od3mogz900U.
0Mb03bYmo  gobodomHMOd FFOOHMIZGEMMAOL
©963960HOM0HOE00L 3GHMELAY O V8 FHo-
®b393030 37603030MOHgHY00 dSMIMHBOO6HO
obgmo 3OMOMYI0L Bobody, MMIgEOE, Mo-
3000 d03m363930 90H9Hxd0EO6 FOIMIEO-
BoMg, 06 O0MHOL TLOMME VOZOMMOIM030
0603369 M®0o0L. 03 3GMMOMIIg0o0L oOgho
LOgoOHMYOL goHMNObo 3mmomogzob J9d9do-
39000 @O 9O M00b0o LHObLOGOH0m 3MI3MgT-
LIOO OMBOLANYOYdOL  ZOBLMG(EYENYdOUL.
99603030@0hIHI00 EOTMIZNIOMOD (00-
mMmOgb  M9aYMmoOE0900L  J9d7ndo390ooL @O
MmmboLJ09d900L OHOMYd0LOL 3MB3MgHY™O
0900mOMMM™Ma00L godmygbadoL, GoE bdod
390mb393030 6O3MM30600 O dMOIBRIIHO-
060. Mo J99bgod dINbaLEHGOE0YMmO HY-
©03bg39mM™mo0L 3GMMmEgLYLL, dMBOTbYMmO
BGORTIOHIMO®, 39OHO0MOIYMOE 06/ bo-
BoemmdMH03 bm®H 30900, MO 06 0dMg30

d90LVdVANL 9WIIHL O T9EL.
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NOTES:

1.

o0k wN

N

Regulations on dogs. https://lovdata.no/dokument/SF/
forskrift/2004-08-20-1204

Constitution of Georgia, Article 4, 5, 18

Organic law of Georgia Local self-government code, Article 16, Il, “q
Law of Georgia Waste Management Code, Articles 33, 47

Georgian Government Regulation N348, Append. N5, Articles 3,4
European Convention for the Protection of Pet Animals, Universal
Declaration of Animal Rights

French Penal Code, Article 521-1

Hungarian Act on the Criminal Code Section 266/B
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13.
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17.

LOJOOMZIMML 3MBLAHOHIYE0O

3b™M39mMmMO JBMJd900L ALMTMOM EJIMOMO(300

306090 3bmMm39Mad0L EVE30L 93G ™M 3MB396(300

LOJOOMZII ML MEOZOBIYMO FOOMB0 LEOJOOMZIENML dOFOTNMO-
6030 300300 M39M™Md0L 3MmadLo

LOJOOMZGM ML BMFOO dOTNBOLAHGVEFOYMO 3MOIJLO
LOJOOMZGMML LOTMJOmMOJM 3MmEadLo

LOJOOMZGMM™ML  VEBNBOLAHGVOEOYM  LOTIOMOMOOGOMIY30-
»O 3mEadLo

LOJOOMZgE ML LOLLbMOL LEFoOMMAL 3MadLo
LOJOOMZYM ™ML FMO3GMOOL 2018 Bemob 28 0360LOL #345 EOEAY-
Bomgdom OIH30(3I0IMO ,39HIM0BOOYMa LOJIObMOOL FOb-
30bm®(309mMgdgma  30H69LM3GOHOHME®YO0L  LOJF0OBMOOLMOD
©030330MH9079mM0 3mmMbm3bgdo”

LOJOOMZGMM™ML FMOZOMOAL 2015 Bmalb 14 0g3maboL #348 Eo-
©3900Mg600 EOBHINEIOIMO ,BOMZIMNO FOEOIVIO0 ©OOZO-
0909000 LOBOBOOMIIYFM SOMBROMOIH0ZIM-LOIOOObDH06H M-
60Ld0g0OMO gobbm®E0gMgd0L Bobgoo®

LOJOOMZIMML FMOZOMOOL 2018 BemobL 16 BMYddG®OL #551 EO-
©3a960mgd0m O3H30EI0YMO 8060900 d060EOMO (3bMm3gmg-
00L LOJOOMZIMM™ML LOBOFM LOBM3OOMBY dBOZMIIOEOIMO Fo-
©OO30mMydoL BgLo”

93603030mobhghob LOZMYOYm™ML 2014 Bemob 8 0a30LH™ML #10
©O3960Ma000 OIH30(390IM0 J. HYLMOZ0L FYboE03dMmObhdH-
30 3060960 3bmzgmagdaL (dOMMYd0 O 3OHY00) dMZMO-3OHG M-
BMd0OL O VMO 3M3PYMVO(30900L FoMMZ0L BgLo*

»Jomog BmmMoL 3Y603030MobgHoL HIOOHMOm0ODdY 00600
3060900 3bm39mmgooL (dommgon, 30hgoo @O Lb3d 3M33V60m-
60 3bm3gmgdn) BM3MO-3OHHMbMO0L O Fomo 3M3YMO300L
30 m30L BaboL EOIH30EI00L Fgbobgo“ 2018 Bemalb 30 doobLOL
N13/22 @oagb0mgdo

LOGOBZgMOL LOLbEOL LOJOGMEMOL 3MgJLo

3636gmaL LobbeMOL LOFOGIHMAL 3MmEagLo

6m®M39300L0 LOFGW® OHJOHOYMGOO — DIFIMOBF0O dOMENY-
00L 39LObYO

33069m0L LOLObEOL LOJIGMEOL 3MIJLo

30bo0gM 0mLYEMOO60
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LEGAL STATUS AND RIGHTS
OF THE PET (COMPANION)
ANIMALS AND ENSURING
THEIR HARMONIOUS
COEXISTENCEWITH CITIZENS
ACCORDINGTO LEGISLATION
OF GEORGIA

Kakhaber loseliani

Iv. Javakhishvili Tbilisi State University, Master of Law,
German Society for International Cooperation (Gl7),
Lawyer — Member of the LEPL Georgian Bar Association

KYEWORDS: Pet, Right, Humane

ABSTRACT

The goal of the present article is to give the reader an insight in the
problems of regulating pet issues in Georgia, as well as ongoing trends
and up-to-date views in the European countries, to identify the causes
of problems of legal regulation and management in the given field and
to give an impetus to those interested in the topic and problems to find
ways to address the problem.

The source of the article was the effective legislation of Georgia,
which was duly studied, including the normative acts adopted by the
central authority and municipal bodies, as wellas the national legisla-
tions of the European countries, international legal documents and the
managerial practice of the branch in Georgia.

Following the study of the problem considered in the article, it was
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found that Georgia lacks a single legal framework
to systematically and thoroughly regulate pet is-
sues. Neither does the country have a legislative
act that would define the status of pets. Conse-
quently, there is no quality and comprehensive le-
gal document at the municipal level derived from
the nationwide legislative act. There have been

BIBLIOGRAPHY:

SO NOO RN~

attempts at the levels of both, the central gov-
ernment and concrete municipalities, to address
petissues. However, such attempts are fragmen-
tal and non-systemic and fail to cover complex
measures. As a result, it is impossible to obtain a
desirable outcome in respect of safety of people
and animals and protection of animal rights.

The Constitution of Georgia

The World Declaration on Animal Rights

The European Convention for the Protection of Pet Animals

The Organic Law of Georgia

The Code of Local Self-Government of Georgia

The General Administrative Code of Georgia

The Civil Code of Georgia

The Administrative Offenses Code of Georgia

The Criminal Code of Georgia

0. The Requirements related to the activities of business operators per-

forming veterinary activities approved by Resolution #345 of the Gov-
ernment of Georgia of June 28, 2018

11. The Rules for implementation of preventive and quarantine measures
against animal transferrable diseases approved by Resolution #348 of
the Government of Georgia of July 14, 2015

12. The Rule of non-commercial movement of pet animals across the cus-
toms border of Georgia approved by Resolution #551 of the Govern-
ment of Georgia of November 16, 2018

13. The Rules for caring pets (dogs and cats) and controlling their pop-
ulations in Rustavi Municipality, approved by Resolution #10 of the
Municipality Council of August 8, 2014

14. Resolution N13/22 of May 30, 2018 on the approval of the Rules for
caring pets (dogs, cats and other companion animals) and controlling
their population on the territory of Poti Municipality

15. The Criminal Code of France

16. The Criminal Code of Hungary

17. The Royal Decree of Norway — the Regulation on Dogs

18. The Criminal Code of Finland

Kakhaber loseliani
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Q330MOTRJoIT2NL
30MWOB30JdNL dJOLJd
a0b0 30MOX() IJBLJoJBNL
Q56B30L 3MMOLJaJo()
LOAMIOHIM LHAOMTOTA()

dofood pmemody

bodo®0rcolb dogobhe0, Bbeocmbyyb dnbozodocmohghob d9toob
93006md030b0 0o Jbgoob docmg0l bodboby&olb yatbo

b390ocnobkho

bO4306dM LOMY33B0: goMEo3momo, dofowo YoEMgdY,
o330

ddbadal®0

396OJMLOTOIOOMYOM03 3OMOMYTOMmO FmMolb ghm-9Ghmo
0JHPOMP®0 LOZOMbOO FOOOBZIMOMOL 30MHOEO YW JOJOOL O-
(339, ®HoOLOEG MPGMGNOLO MY 3MHVIH030T0 3O3MHEIMMYIIYMO ODOHMO
Lb3OEOLbZOMBOE FMBIMOL. LOY3g 0LYVY, M3 0xOHOLHMO Bobo-
MO 3OMEOOBE3MOMOL 0G0 JBRMHO9d0L OBZOL dYBOGHMHIMIOL,
MJYoEo 99mMg 330 306MH®M 30amMAdL 0B0OMYdL. 0B ooy
mMoMgOHOHYOOT0 OGHOL IMLOBGYOO, HMIMOL MObObIdE, 3J9b-
dm LOZYMGYOOL BLEOZLOE, 30MM36YMO JBMYd0L dodohm Tg-
0dmMmdd 3o3MEIMOAL LOZYIMG®GOOL LOTOOMMYOMH030 Bg7030.
0O30060L 9§3mMbmMB03ycm0 dMandd dg0dmgdd MYOmM0HYOYMO OO
300MYg69079cm0 04mL. 03 3oaggoom, 30HOEO JBYod Jgodemgdo
bgm393Hgmagdal Logobo oymL O Fgodmgdd LL3OL FoOYEIL.
9L 030L 6036030L, OMI 30OM36YMMO JBRIMYdO 06O JMgdo OVTNO-
6oL ZOMOOBZOMMYO0m O FYJodMMYOd ZoOY3L LL3O VOT0O6Y-
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0L, 3om Bm®OL, 990330MIq0LO O 0YMO-
@O0Iem 306MH90L." F9LOOVIOLOE, TgLOLBOZMNOY
9L 303M3900 @O oLOM339300, OMIMEM0O
30OO33mMomolb 30MHM3b6mMo gy yo9dolL
©o(330L L3gE0W0Zo.

33@ma930L 306900006 FOAMIOBOGY,
©@oLOBYOLB0 EOLOEN60d, GO FMOOBGYHOO
30600 JxBmgo9ddo, 390098 30 J6O obo-
LOBMZOML, GMEMMHOd EOBOGOMIOYMOL
30MOOO330mMgo0LOL 03 JBMY0900L OE30L
mo30L9076MY0900, 300 TJYAMOO FOOEOG-
3emomolb 30600 JBMIOJO0L ©OEZd ©O
6O LOJPYOMGOgd00.

®900L OgDHYomMOOL 0LOE VOLHYOYOL,
6OM3 JIgoemm@ o8 Logombol Jgbobgd dmo-
dg06900 LOIYEBgB ™M BOTGM3go0, HMITNY-
003 06OHO30HO30M 3063 gbgdo 03 3IMOTNY-
0900,%2 30O 300bE 06 VMLYOdMOL 9O MNObO
30a3Mm3d0 03 LOZOMbdY, MY GMaMO J6EO
04mbL @OGBIMO OO OOBE3MOMOL  30MHOOO
JBY0900. 03 3MbHggLhdo LOOBHYG LMY,
30OOO33mMomalL 3000 JBRMY0gd0O0
GOMIJM00 ©OE30L WaMLO, 30L 0g3L oM EO-
330m0obL 06hgMHILYIOOL EO(330L YBNYOd O
OGO ©OE30L LOTYOMYdgdom. d3OLMOO,
306LOZYMGgd0m 8603369MM3Z0600 OBOLO-
BM3OM®ML, MO d9O39H0 OOLHIMOL EODBOGHOMY-
09moL 30GOEO 06HatgLYooL OE30LMZ0L
30306, HMmOaLYOE EVF60TO39® 6MdOMO 30-
0oL HYOo0MOoHO3E0d dMbEO d0LO ZOOOO(33O-
mdob 39093. LEMGIE gL VOV MRZOO M-
36900 00LOHYGOO 30OHOZ0OIOHM3MG(30YMO®
LOLOTID MM 3MHOIH030T0E. 0939 EOLOOAY-
600, 0 Lobob dgodmgdd aymbL 3oLPboLAggo-
MOO 08 JWMYO0L EOOM3930LOM30L.

00Ybo, 3OHMOMMYToL doOHOMOO OO-

LOL EoLOM3Z930@ OYEFOMHOJIMOd  3oLYbo
39939L 39993 30MmbgzadL: GO dYGHOL 30HOEO

1 Hocks, A., 2012. The Right to Publicity After Death:
Postmortem Personality Rights in Washington in the
Wake of Experience Hendrix v. HendrixLicensing.
com, Seattle University Law Review, Vol. 36, 280.

2 dohodoady, b., 2012. dmdoenydo Boobo o dobo
0b0d3pondgdol 3G mdemgds, mdagnobo; dodos, d.,
2012. 3ohowo 3bmgdgdel wogge Lodobmggmml
bOameQ’)Odm bOaO&)O’)Q’)Ob 80b0(€)800’), ()')60@0[50;
dmboogo, . (3.).,2013. Igbogocmo bodmgommodm bo-
30&)079:00[) %(‘060{? 6060@‘30, me)ogj)ol)() (90 0.‘8.

JBMIO900?7 HMMO O MO YWGIom bEg-
00 3OOEOEZMOMMOLY O FMEbomo 3oMolL
30600 JBMY0900L OO(3307 EOBOGOMYOY-
mob goMmEOO330MMYo0LOL MMM 30HOEO
JIBRMId900 J6O 0ymbL OEIMO? MO Hoobob
dm3Hobo 8g0dmyod ogmL 30GHOEO JBREY-
0900L bgmym@O? MO HMML MOFOTMOL Jo-
OEOOE3MOMmOoL 30MH0E0 JBMgd9d0L OE30L
LBZYO®MT0 EIMOIHIM0 LOTOOMOMN?

00 30Mb39000V0 FO3MIOBOMY, OYBONY-
09M00 LOZ3MI30 3OMOMIT0L 0MI3M03 OM-
LYdIMO MODHYGOBHYOHOLO O LOLOTOOMENM
3Moghozob JgbBogzmMo, Mmoomarmo HHIM™M
bLYBYdYMO 3O MOMY30L OLLBO O FOMO Zo-
©06y39h0oL gdgdolb dmdogoo.

89M@aB3MOMMOL
ddMd(MbUdIMOI™IGMO30
d@aM3amaAMbY

Omamb©hE  0gOhoogm  mobhgdOobhycdodo
0060360, LOTOOMOMT0 VOV WORYMH0-
©95L 30GHOLO EO 30HM36900L Lobom. dEOT0-
ObL, OMaM® 3 306L, 0930 JBRMJOO-0MZOTNY-
09060, 306HM36900 30 0OINO6OL LYMO®
M0MHJOPMHOOMO 9OOMOMOMOOd O LOTO-
HOMYoMH030 ©O330L LOZOBL BOGTMOEOL.
0J9ob  3oO3mMAOboMy, FOMOOOBEIOMHO0m
0O3N0b0 JMOHgdo, HMa3MME oMo @O LOJO-
OoOMadHo3 ghmoghomdomo LIYOdogdho. gL
000L dEOLAHYMYOL, BMT OEVINV6OL oM ™-
30900 0m0gdgdo gobLZYOMadgm LIYMW09E
M0MHYdYMAdO @O 06O gMmooo. dobdd mo-
6909madod Jg0dmgod  ZOMEO(BE3OMIo0L
89009303 99060MAY6ML 3603369mMMdO LO-
BDM3O@MYo0LOM30L.3

My ©O33330009000m Ha®MdobL ,306MH0"
(persona), ob MOMOBYMO BOGHIMIMOOL Lo-
Hyg00 @O 603603L ,boLOdML, BoMOOL®. dm-
(3039 393mbgg30od0 Loy gbgoo YBMY-
00-3mM30mMYMO960L BOMOdL VIM@BIMHOYM
0030060L.4 00YboE, LBM®Mag® gL vEOJO-

3 bobodg, o., 2002. Lbs-ob dg-19 dybeno, Hogbdo:
LBodobmggmml bodmdomaodm jmwmgdbol 3mdg-
boo®o“, .1, mdoemoba, 33. 79.

4 d0d09, d.,2012. obhowo gbmgdgool wogge bogo-

006000 MmEM0dg
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0b0 gobobomgod LOJOGHMMOL LYO0YTHO,
G®MIMmoL Bodogxdho oOLYdMdS Jobo Fo-
OHEOOE30MYd0m JMHgoo. 3oOHmMOMONd, M3
0ym J90mbzg30d0 oMOOEZMOMmMO dMOM
d90dmgoo 04mbL JBRMYOO-0M30mMamMOg0o0L
LPYO0gTHO @O AOL OGO Fggdmod LOZIMNOGO
006(h9®aLgo0L O30, Toga®Mod doLo OMoO-
JmbgoMm030 JBE96960L O30 OYFEYOY-
m0o. LBEM®aE ddoh™I 3obMBIYdgIO 30-
oL 3OOEOE30MYo0L 931938 LL3L 30MHOL
0060890L 30LO 30MOEO JBRMYd9d0L EOE30L
d9LOdEMd M MBOL.

990momb0IbYMOEOL O3mMIObodg, go-
OOOE30Mad0L 390938 39000 306 M369-
00 30603MdMOEaL OMLYdMBOL. VEOTNObOL
LOEMEb@YTo BOGIMIMdOMO LOFOOH I YO-
030 JOM0gO0OMmdgd0 30L0 FOOOOBIOINY-
00L F9093 I330MMEO O JOHgdo.5 LOJO-
HOMId®H030 MZOMLODGOLOm, JBMIddOL
©OB330LMZOL  VYEOMIdgIM0d 30MoL oM
JBRMYOOMO dOMIJTY, OMOOE30MYd0LOL 30
9L 3006930 VNBHIGYLAYdYM oM MmO M-
09®9000L LOJPYOMYo0m. 03 F9dmbzg30d0 Fo-
OEOOE3MmMOmo 06 0MobL LId0YIDHO, BOaEOD
0MHE3  ™md09ddmoo, 3oLo  LOFOGOMMIdGH03Z0
0am3omagmdd  gobobomagdd  LOFOOH I YO-
030 ;3ogdiooLb ghoando. og dmoz0Mh0o, HmI
30MOO33mMoMmoL 30MHOO JBMYogdoL 030396
d0L0 890330069900, HMIMILLOE OJ3M ,O-
380L Ma®LO 06 aLO .

00@YbOE, OOINOBOL, HMmam® 3 LodmJo-
mogm JOHMgOhm™mooL LYOo0gdHoL, FOOEO-
(330em9d0L 39893 @O330L MoMLOO dobo
306HMm36900, MGMIgmoE, ™O3000 boLoomOL
d0bg30m, LYO0gIDL 396 FOYMNOHOOOIDJOY,
008®M03 oM B30b6EO MO09gdHoL TggLoOoVDY-
00. 0L goM3397MBOMOE oM FMEGOL Jgoang-
IO HIMEOE 390dmMY0d gobobomadm@al.

Goggmol bsdodomoedm bododmoal dobge-
gom, mdomobo, 33.249-250.

5 hogg0dg0cemo, 9., 2000. dgdzzodgmool Lode-
Goagoa, mdagnoabo. 33. 6.

8um@IB3MOMNOL
30MA®@0) IBJdJd0)

0O30060L, MMM E 306HM36900L, Mo-
903mmad0 00LOLYOO 3OM33939M 30HOE LO-
39099030, OMIMYo0E  3OOOOEZOMId0L
390093 ©o330L WMLV, LBEMGgE gL Wodg-
09 g09d00 gobLobomaggmo MO30LHdYGYOY-
00L dobgEz00.

30OO33mMomol 30600 LRBIO™ML EO-
(330L aoM3393mo dL3ggdhgoo dLobymMod MmY-
mM09030, GMIMado3 LbzoOLb3zd Johom-
do aobobomogl go®mOOE3mMomoL 30MHOEO
IRMIogo0L ©OE30LMVE  O3O3T0MYdYM
3OHMOMYTndL. 3oboLb3e3gd90 dMaOO LoO-
30OH™MOMLYO0gH™MdOL, BoBommoMmogo Jog-
©Y60Mm0ObMO0L, JLYdIIH™ IJBRHO5O0LO
@O HMBOO LOFOOMHMYIGH030 FMZOMGMAOL
dg9LObyd MmeMGH0gOL. DMAOO LOTOIOMO-
0YO09dH™MAOL MYMG00L MOBOLAO, O(EZOL
9939809006900 0©030060L MoMLAYLY. 03 go-
3900M, O30 YOG, HMI 3MEbOMo 0ymL
00300060, LYO0gTHO, MPYIEO 3bLYHIIIM™OOT0
0 300M900 DBMBOO 30OHMIBIYMO JRBRMYY,
MO0 OOOEZMOMOL OOEIMO JBY-
0900 LEEYOO VBOTOHYIOH0OMYEH JBRMHIOMO
QROGOAMIdL.  BoBommoMmog  JAgIyboMoo-
BMmdoL JgLobygd mgmGoob dobgzom, 3060
1393300900 306HMm36900L0 OGO TbMMME
0gdHoy®, 0MO9E 30LOYE BOBOMLOE. FgLOdO-
00LOE, dOMEOEZ0MYd0L J9daaoE dgLOd-
mMYogm0d 30MHM36900 gobogmHdmdal oM-
LYOMOOL LOOOIMMMYIGN030 MZOILODGOLOO.
3LYG0gIH™ IBMadoL Jgbobgd mgmG00L
00b930m, 306H0L 3oMHEOE3OMIdaL 390093
®hHodo JLYd0YIH™ IBMHOJ00 EOEZ0L LOZBOL
LObOm, 067 OGLYOMOL JBMHdgdo domo To-
Ho®gogmo LYS0YIDHOL goMydg. ©d MYMMooL
00b930m, J39YbOMH00bMOd BYmgdd 300l
30MOOO330MMYo0m. MOGE J99bg00 dMaOEO LO-
30OHMMAdH030 3M30MagMAOL MGME0OL, doL
M060bdOE, LOFOGOMMYOGMm0g0 LOZIMy 9939-
09006900 ©O(330L, 030L 307 byEO30E, (M-
3OO MY OGO VEOT0060. V3YbOE, MY O3
Mmgm©H0goL 393059M90m, J6@O OMOBOTOMUL,
OMI  OBOMOMIdIMOL  ZOMHOO(B30MYO0L
390093 03(30Mg0gm0o 30L0 30HOEO JBRENY-
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09000 ©O330 03 30OHMO FbGOOEOL, HMITYO-
MmObOE OOEOE3mMomL ddoGm 3033000
(ObMdMMdY) 3JmbEo.°

LOJOOMZYIENML LOTMPOMOgm 3MEagLOL
(390amada — bLZ-0L) 89-19 FgboL MObb-
00@, 30MHEOOBE3Mamob Lobgmal, MoMLYdOU,
30h030L, LOJFnobo Ma3xHoEooLYy @O Lb3o
30600 JBMY090o0L OEZ0 Fgydemoom 03
30690L, OMIMYO0(3 M3000Mb 06O 0M0Ob 03
313mad0L 3OHOMYOgeMb0o, 3o0gMHod goohtodMm
©o(330L Wa®LO 0bhgegLO.

3ObMBIAAdMMdOm  @OBIYMMOO 30030
@O MoMLYdY, GOE gdLObY®YOd VEVTNOBOL
060300 7OM0dOE0OL.  ,30()030° 306MHM™M3069-
00L FMGOMIYGHO My LL3O M30LYOOL LOdDMAFO-
@M90MH030 JgxoLYdY. 0L OGOL 3oHM™M3H9d0L
®0099dda®M0o  LODMFOOMYdG030 TgxoLYOY,
OMIgmoE dobLOdM3GO3L LOBMFOOMYdOL
©O3M30Y07mMagdooL 03 306HM36900L B03o-
0. oMLY BLOEBOOEYOO LYd0gTDHOL 3o o-
300(3900LMO6. MOGLYOO OGO OGHOL TbMMME
do®HomOO JBMY0d, 030 ZMBLAHODHYBOIDO
360063030300, MMIgmLOE 9mYdb90d LL3O
doGH0MOO JBMY09003.7 LOFJOOHMZHMML 3M-
BLAHOHIYEOOL T9-9 Bgbamob Fobg30m, OOT0-
060oL 30(h030 O MOMLYdY bamTgygbadgmoo,
03 3xmobLLIMBL dEOT0VbAL 3ohn30LEHI0L
LOEOOMIYS FMMbM3BOMHdOL.E 30H030 OMOL
LOBMZOOMYdOL BbGOOEOL VEOTNO6OL MoM-
L9OYMagd0L g@oLgdo. GOE Fgagbgdo MoMLY-
00L, 0L Mm30m 306HM36900L 3096 LOZYIMNOGOO
JoGmHOmMYGH0 06 bbgdo Mm30LYdgOOL, PY6OGOU,
36030mMyGmo0L  0MOOMgody,  OMIGMOQ3
9JBYI6900 LOBMFOOMYO0T0 OTZZ0OMYOYM
3O0h9m0yndgdL. 03 3GOmEgLI0 bEYdd OEO-
30060L LOEOOMIOO MOGYOYENIOOL OMOO-
©9003. LOFOOMOMO FOL OO dOHYIYMOMHYOL,
06039 d0LO POOM3930L Fgombgzgz030 Poi-
6P639mYym@L 0L EOEZ0M.° WaMbydy 3g0-

6 d0d00, d.,2012. odhowo gbmgdgdol wogge bogo-
Gogzgmol bsdodomoedm bodobmeoall dobge-
gom, mdomobo, 33.247-249, 259.

7 d0d0o, d., 2016. 30bmbobdogho gommogdnymgdo-
®0 7O ®0ghmmdgd0, mdogmabo, g3. 184-187.

8 Ciorap v. Moldova, 19/07/2007, ECHR, App. No.
12066/02

9 Gafgen v. Germany, 01/07/2010, ECHR, App. No
22978/05.

dmgdo dgomobmb o0LYmMOo 36Mdgd0L go3M(39-
mM9yo0m, MHMIMY003 9bgdd 030L dH30(E9dOU,
GOMI 00 00300630 HooEOBO Jmo®LO LOJ-
(3090, EOOGMZ00 3Ob6MBOL 06 dmEOMOL
6m®3900. JgLOOOBOLOE, MOMOLYOOL ©OE3O
393000 0300, 3000 JBENYOOE FgoMObL. Mo-
®LHOOL bygemym@o Fgodmadd EOIE0MHHONL,
399Mo3bymxobd @O (30amoLBOIgO0L gdoom.
0O30060L FoMOOE30MYo0L J9doa Mod-
L9dOL JBGOOL EVOE3S Fgodmyodd FMmombm-
3mL 03 30630, OMIGMOE MZ0MMB OGO OGHOL
306000 MoMLYdOL JBMYOoL dOHOMYOgIO,
303603 LOVAOLME doohboo OE30L MoMLO
06(h9®aLo. 3oL @Yoo 0J3L FMmombmzmL
Mmo6OLYOOL EOEZY, dMIgmoE 306HM36500L
0MHLAYdOL dobALOBMIGYMNO O LOZ3oMOL
308000303 3MJYMEY00."

Hho®o0b60 ,H933ho30d* Jgxzobadomo  3o-
H93MM000 O 603603L dEVBNV60L LEHODHILL
@0 9oL FgLObYd Jggabom BOGIMEE9bOL LO-
BMaoMY0030." LOJTNOL MHY3YHoE0ddo 0gY-
mobbdgdo 306MHob 3GmmgLboymo oy Lbgo
LOJANObo  ®30LY0900L  Tgx3oLYoo, OB
OmYJIBYoYm0d  LOBMFOOMYdOL  OIMZo-
©909M900 B0B0ZYIO0 MY 0IO0OIYMO 3060 9-
00L 3030H!. "2

0O30060L  goMEOOE30mgooL 393193,
0MHogmbgddmogn Ixmgdob ©oOE30L gohm-
9OHM0 Yzgmodg 830300 3080MOm0d 6OBOM-
0mgool OE3Y Ymagmazoho ©odobobgg-
090000 @O bagmymxroLOEOb, GMIHMLOG
893dm00 B00bo 300Y4gbmL FOMEOOBZTNOMO
03hm®oL LObYEMLO O 330GV MOMLAHLOL.
,0003MHMOM O dM30EO6O39 JBMYo9o0L 3g-
LObyYd* LOJOOM3gMML 3O6MBOL FMmMbM36Y-
0000 godma30boMmg, O3HMMHOL Y3 HoE00L
©O(330L JBIYdY P30OMEO IMgdgadL dobo
LO33EOMOL J98YaLE-"2 LLEZ-0L 89-19 dgbemo
10 d0do0o, d., 2014. poblbgdol Lodmgomogmbodo-

&)m@gb&mgo GEUE)()I) 8(*)83@(*)2)0, O’)l)n-()l) ,,l)oao-

Gl gndbbogmo®, Ne2, g5. 8-10.

11 dmboogo, 3.,1999. 3a@ogol, woblbgdobo o Loddo-
obo Ggdnhogool oggol Ladobmemgddogo 3G m-
demgdgdo, boabgd@pogom boddmda, md., 33. 34.

12 d0d09, d.,2012. odhowo gbmgdgool wogge bogo-
Gmgzgmol bsdodomoedm bodobmeoall dobg-
300, 0., 33. 159-162.

13 dmboogo, 3., 2013. Igbogoemo bodmdommodm bodo-
Gl 3mgow bohondo, md., g3.307-311.
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»O0(330L Mo®LO JBMIgooL 3Jmbg 30MHL® ObY
IBRMHSO3MLOM  30OHOL 960d9dL IBRMYOOUL,
HM3 gobobm®30gemmL OE30L dMmmbmabo
AbOMME 3OOHEOEIMOMmOL LObyMLIO O Mo-
®HLHOOLMOD BTOGOMYO0d0. 3GMHOgHogodo 3o
06Ho30m0 393mb3930 33b30Jd0, HMOILYE,
LOBOIEZOMILMOD  FggLOoOdMm  (36MdYdOL
303M39MmMYo0m, 0MObgdd oMEOOBZMMOmMalL
LOJT0Obo M937MHOE0d. 3bYOI39MMOOT0d T0-
LOMAdO 0LOE, HM3 dLYMO 36MOgdo bomym-
R0 OGO FOOHM oM OE3mMamoL bLM3bOL,
0MHodg  Jgndogbymxygd 3oL  obmmdmg-
o0LO O doMIgam JYymxm 30MHadL. MY,
LLZ-To FOMZg OBOO FOAMYMBOMO FOOEO-
33mommol LOJdoobo ®Y3yhHoEnd. V30dH™I,
00006396mbomno, JBMYoO3mLoen  30ML
30MHOE3mMomoL Lobgmobo O MoMLYOOL
©O330LMOL 9goHMOE, 09(39L 03 Y30b60LZBY-
oL LOGdoobo ®Y3yhoEoL OE30L FMMbMm-
3600 J@Mado.

030LMOB, 3OBLOZYNGYdIM0 360T369m M-
000LVO 39MOLMBOMYG0 FMBO(3Y3g00L V(3.
39L00030LO, 30MHOEO JBRMHdJO0L COOMIY-
300 9006939, 0LY3Y9, 3oL JgLobyd 3gdLM-
BOMIYMH0 IMBO(3939000L TgLObYd NEBMGBTO(30-
0L 803990 09 30MHaL bgdodHM30L oMydy.™

30MOEO 030LY, LObMOL JJBYOd OGOHOL
30MHO0 0MOIMBYdMH030 JBMIdd @O ©O-
333909m00 d0bo  oEoEgdy Lb3zd 3doMo-
LOMZOL. 030 306939M36900 FOOY(EIFOOO
JBRIY0900L  3OHIaMGM0OL. BOIJHMOMH0300,
LObgMOL PIMOZMHIL BIYO6JBF0OL FMJOEOFoL
06 MmMHEOb0dOE00L 06E030YOMOBOBF0S Bo-
MHIMOEEa96L. dIGM0ZOE, LLZ-0L 39-17 dgbemo
BoM3MOagooL 3309360L 030L  MOMOODY,
6™ LobgmMOL JBMYoO OGNOL CLYMO JBMY-
00, MHMIgmo@E 306MHMm306900L 00OO30OYOMO-
Bo300L LOTYOMYOOL 0dMY30."° BoLELLd Fob-
Lbbgoggoom, LLZ-0L 39-18 Tybemol 30M39Mo
B6oBoemol dobgzom, LOLbgEOL, GMmame3
R0BO3IM0 3060L 30MOO dMOJMbgdcH030
IBRMHS0L OOLYOMOODY TbMmMMEO 30306 3Ty-

14 dmboogo, 3., 2009. 39Gbmbaogmy®o dmbaggdgdals
dopgdol ggmgds Ladmdomodm bododmando,
g96bomo ,,3bmghgds o 3obmbo®, Ne2(6), g3. 16.

15 d0d0o, d., 2016. 30bmbobdogho gommogdnmgdo-
®0 YO ®0gHMmdg00, mdomoabo, g3. 193-194.

0dmado  30LOYOOHM®, GmEaLOE LObymMOL
HO®go0L JBWMYooL FH30mYod bEYdd 06 LO-
bgmab y69d0HM3MEO 303MYmb900L F9Y30©
0mobyoo 30MH0L 0bhgMyLO. ™

LObYMOL  EOEZd bMm®E0YMEIdd  by-
m3ymxaolb 0GOmMOoL 303bgEO300, bmemm
MY ©OOM3I30 3OIMBIIIM00 OOV IIMO
0mdgdogaoom, 306L Fgydemod dMombm3mML
900600 06OBMOYGYOO(B."T"

LLZ-0L 89-19 TPoMOL MOBOLBVE, VMOO-
903mM00 3OOHOB3MOmMOL 30MOO0O JJBWENY-
0900, OHMIMGHOEOS LOLgEOUL, 3000300, MoM-
LYOOL O LOJF0VbO BY3HOE00L WM Y0700,
OMIgmbOE 0330396 oL 3oMgd0, 30LOE O3
JBRMYOOMO ©OB330L WoMLO 0bhg®gLo gooh-
600m. 30M JWENYOO O0g3m, IMomMbM3mb Loby-
mobo O MWoMLYOLOL oLYHMO EOE30L dObbMm-
ME0gMmady, HMIgMoE 306HM36900L OGLOL
3063LOBMIOIMOO O LOZZEOMOL J93I3OG
3MIgMEY0d. MY JFYOMO  FOOPOGFIMO-
mob 30MOE0O JBRMYd900 0HM3930, 30HO6Tg-
BmBom00, dodmMmYgbgdnmo 0gbgL IBRMHdOMmO
©o(330L obgmo LOTYOMY0900, BMIMOOFOO
0mdgogaool 396939ho, JOOYMRBY, Moy 9o-
LOLY®YOO  EOBOGOMIGOPMOL  JBMMIOOMO
0MO3960L. IM(E937 e d90mbgg3030, FOOHMO-

m0o, 3000 3339 30MOOBE3MOMNd, 30a3Mod
dobo Lobgmo OSGLYdMOL O ToOL 3OH030L3Y-

00 LOOEYdO. MY FOOOOE30MMYO0L 39393
0mbadd J9ucoEbymaxd, JBOLYOEYdS 0b,
o3 906 dmygemo bogmEbmol gobddozmMMdO-
do 9m03mao. F30OMOMONY, 0L 300, 3obo Lo-
bgmoE 0eMmobgdo, doMmHOB3MOMmMNd, 30a3Mod
oL 306900, OHMIMGOLOE dOOHBOOm FOOEOB-
3emomol LObgmmoL J@Magdob EOEZ0L MoM-
Lo 06(HeMYLO, OBOEEOO6 LIYMOgH HOBEZOL
ObemmdmoL JggGoEbymamol godm."® dgLodo-
00LOE, 3oMan 0gdbgde, d3mMEdxem FHambgy-
3030 0@O3000690L, HMIMIOLOJ ,O3E30L MOo-

16 dmboaogo, 3., 2013. dgbogomo bodobmggmmb bo-
dogdomogdem bodobmmol Bmgow bohomdo, md.,
33. 186.

17 Lyeye, b., 2012, Jobgddhogo d0sbol dmdhobo
3b®dgdal gobdoyhgds, mby-ob ,Lodobmenols
g96bomo®, Nel, g3. 152.

18 d0300, d.,2012. Jobhowo gbmgdgdol wogge bodo-
Gozgmol bsdodomoedm Lododmoall dobge-
gom, mdomobo, 33.254-258.
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®HLO 0bH®YLO® 0g3m, Fg9dMM™m MOZNOOMO
30600 LOggmaL bgemymxolb godm 0bhgcg-
LOOL EO(B3Y.

oLY39, 3603369MM30600 dEOOTNVBOL LbY-
JmobL 06 FObIGMgEMmdoL V330, My LbyY-
oL 06 FOBIGMYEMMO0L FgemobgzolL dm3ygo
JmbgoMozn ©o/ob 0GmOJMbgdMos30 B0obo.
30bmbAadgemo dMB0IBO3L, GMI OMOJm™-
6906030 50060 0BODMOYHYdd FbMMMEO
3Obmbom dPLHOE ZobLOBMIGYM Tgdmb3zg-
39030 (LLZ-0L 413-9 FgbemobL 30M390m0 6OGO-
m0). JgLoOoO3oLOE, dbmmmO 3603369 M-
3060 LOBOOOIMIGOM030 LOZIMOL (30030,
oMLY, LOgAnvbo Mg3xHoE0Y, LomEbomy,
F063GOM9MMOY, 30O 3bmaMgdab bomdg-
3b90MmMo0 @O LbgzY) bygmmymmoLbo O 3600-
369mm3060 (8d0dg) 0MOJmbyothazn BoobolL
O0MHLYdMBOLOL V0T3900 doLo VBODMOYGY-
00. 9.0. 0MHOIMBHOH030 B0ObO VBOdMOYO Y-
00 30306, GMEO 80060 LOTOOMEYOOH030Q©
0603369emm3060 ©O 06g30M03z0L6Y300."1°
LOJOOMZIEMM™ML  LOLOAO MMM 3MOIHo3om
306LOBM3OYMOO, HMT 30MHOEO JJWIHOO
0M0L J@m oY, OHMIGE0E 9303HO 30MHO©
boLOOML OHOMYdL. LLZ-0L 413-9 Fgbema OE-
396L 08 0GOIMBYdM030 HOOBOL VBODMOYGY-
000, OMIGMOE JTJOMMMEO EOBDOIOOMHOPMOL
F060HM9MmmMd0L gemobgzom BoMAM0dz0. Lo-
JOOM39MML 9OHMZ30OM3060 LOLOTOGO MM
3Moghogo 30aM339mL, MMI 06 ObOdMOY-
GOEYod 0MHOJMmMbYoMo30 Hoobo, GMIGMOE
godoL, dgomob 06 LL3d dbEMmooL Logm-
3bmobL bgmMym@BOM EOENd0.%°

0090930 030LY, VEOT0O6OL YBENY-
00mMO 93MM3YMId LOLOJOGIENMT bodZOL-
30m 309m0mo, HMA 330M0L oMOEOOBZOMY-
00L 3909300 IV, H3gIMIoM03, 3oboEEOL
FOOOMYGOH HObE30L O ToL YOO 3JMbEL
03 B00bolL 06OdMOYGYOOL JBMYdOE. 00
LOJOgdy OYOHEBMOOM,?  LOJOOM3gE ML

19 oembodyg, m., 20210. dodomydo Bosbals obo-
3pondgds (Lopodpodo wobgdipegos), d.,
2010, 174-175, 181.

20 bododomggmmb 18gbsgbo Labodebmeml Lodm-
Jomodm baddgme oemoal 2017 hemols 14 ogemo-
Lol Nob-593-568-2016 goohyggpoemaode.

21 Case of Sarishvili-Bolkvadze v. Georgia, [19.07.2018],
ECHR, App. Ne58240/08.

LOLOTIO MM 3GOJH03odo gohbEo dLEaO3L
890mbgn30do 09MHogmbgoMmogo Hoobolb 0bo-
BDOOgMmadol  Jgbobgd  3oOBY39HOMHOOE.
3030MOMOE, OGMEO LOTYEOFOBM EOBYLY-
0gmadolb gdodo 3030906HL PBI3L OOHOBLOMO-
BOO™M 33MBOMMBAOL, GOLOE dobo FOOEO-
(330700 3mM3Y3900, LoEmEbmob bgmymxzo
MO30LMOZ0M ©YgbgoL dIMdgemL 3603369-
MmM306 dMGHOMI® H3030mL. FgLOdO30LOE,
gL BOGIMIMOL FOBaOIMOO® YOO YMmTOm
306390LO O LHGILL. BMEYIYM Fgdmb3ag-
3000 33mogmL dg9dm 00, 3MoMbMZML LOZY-
M0G0 LYMOgH0 FZMIOHYMOOL bgemymxzoL
300m MGOOMYGO H00bOL V6OBMOYGYdL. gL
©OBOGOOMYOYML (83MOYML) 39G dMIYDIIOL
89mobg03®@g 9MLYOYMM LIYMOgE BEIMIO-
GHgmOoL, 3oagmod dggdLydydadL OGMHOJMbYO-
o030 LOggMOL bgmymxom Zodmbagymo
HobE3oL. oo™ LOLOFOGMMMAE J30M0oL
30MOEOO330MYo0m  OIIOMH0  dMHOJMbYo-
030 80060L 06OBMOYMYO0L FMMbM36O O-
03004mxyomd.22

89mO@IB3MAMNOL 30Mal0
JBMJI6J60L BIB30DJ
JBMJdIaMbOCM0 bAG0JIMIBD

300mbo  ©onbdmatabydgmm  30Mm9goL  od-
m93L  dgLOJMGOTMOOL, dMOMbMZMB Jo-
GHEOO3E3MomMOL 3000 JBRMH0g00L ©OB3O.
OLgmMO J@PMgdom LOGZGOMMOOL JBRMIOO
390dmgoo goohbalL 39ymmaly, 38MoOMAdL,
3300m90L, ©goL, ddgoL, 8993300MaL, dLAY3H
393MmOMdL, 067 03 30M9dL, HMIMYdLOE 30-
0avm 3LNJdo3gMo b HHgMIM030 HObEZO.%
6. 006 0OOJOL VOGH0m, ONBHYMGLYOHM 30ML
80939m36900 3oMOOOE3MOMOL 393330009,
6OMIgMoE 306000 JOMOEOOBE3OMIgooL J90w®aa
306306Ma03L 3oL JMmBYOOL, VLYZH 39a3MOMYdO,
MY 3OOOOBE3MmMomL 06 3yogLb bomgLogzgdo.
03HM®M0 dIYE0MIOMMMOOE 06 300H6IY3L ©O-

22 bododmggmmb 13gbsgbo Labodobmeml bodm-
dJomodm Loddgmo dogmogol 2020 Hemol 20 og-
396 gemol Nob-1800-2019 gowohygqpoemgdo.

23 bododomggmmb 139bsgbo Labedodbmeml Lodm-

dJomadm bogddgoms 3smasol 2015 Hemob 22 Lgdng-
dddols Neolb-649-615-2015 gowofhygghomgode.

006000 MmEM0dg



130

#20, ©9399%géo0, 2021

006000 @MEM0dg

06(hg®oLYdPM 30OMO ZOBLOBMIGOL O J0o-
HhB0o, HM3 dLYMO 3060 YMZ3gm 3MB3IMIHIM
LOJTYdY LbzoOLLZO Fg0dmgdd 0YmL.%

LOOZHMO™M LOTOOMOMT0 FOOEOOBZINO-
M0 03h™m®oL ®937HoE00L JBMHdOL EOE3OL
obm®(309Ma096  03H™MGOL 89033009900
06 30Ma, GMIJMLOE O3HMMTd OEAY00-
a0 B9LoM EOE30L JWJOd EOOZOLGWD. OO-
330600 30M0oL ob 399330MgMO OOYMm®WBOL
890mbgg3030 30, ©OE30L JWEyooL L3gE0o-
MYOOO JBRIYOO3MLOMO MGOHIObM dbMG®(30-
9gemgoL. 0ggob godma3obodyg, O3H™MML
30600 0MOJMbgdMH030 JBHdo 06 BY39hL
0mdgdogaooL 3oL FOMOOE3OMYd0L J93IB.
o3 d99bgdd dmGOmymo H0oboL 3M33gLo-
3ooL, 0d0dg LLZ-0L 389-19 dgbmo JgoEo3L
033960h07m @obobgbl: Lobgmob, dodhogz0L,
moMLYOOL 06 LOJF00bo ®Y3xnHoEoaL Jgmo-
bgobomzolL FmGomydo Hoobolb Jmbyodo-
30 06OdMOYGgo0L dmmbmzbo LO33zoMmOlL
3000003 ©0333909(M00.*  FOOOOEZMOMOL
30MHO0 JBMY0900L Jgmobzobmazol FmMo-
MY H0060L VBODMOYHYOOL EOYTZJOMMMOO
300MIOBOGOIMOL  dGOJMBadM030 HooboL
0MHLOEOD, HOEVL gb B0V 30MHOE boLOOML
0HOMIdL O MmomM9 Mo dLMOo Fgombzgaso
dbmmm@ LIYO0gIHI®O dMIAoL LOZOLL Bo-
MHIMOaabL. dLgmo hHobOBgoo ,LobhyzoLbo
@O @odmboh3oLb dgbobgd® LOJOOHMZgMM™ML
30b6mbdo.%

000LMOL, LOYIOHOOMadMO, M3 MY Ob-
mMmOgmo gLBEMYOd EOBOGOMYOYMOLMZ0L
900600L 30Yyg6900L BOGHL, BOTOE odM0B300
00L 3030 M LY g0 O BOBOIYGO (HODFEIY,
0oL, OBOMOMYOPMOLOZOD EOTMYINMYO-
mMOE, BOMIMYIMOO 0MHOgmbgocmHozo B0obobL
060BMOMYo0L dMmmbmMzb0.27 038 OH™ML gL
3060 M3000Mb bEgod 03 HOVbOL VBODMOYHI-

24 doéoodady, b., 2012. dodogmydo Bosbo s dobo
0b38mon®©gdol 3hmdmgds, mo., gg. 101-103.

25 dmbooge, 3., 2013. dgbogoemo bodmdommoedm bodo-
ool dmgow bohordo, md., g3.307-311.

26 20Gogbody, b., 2017. dxbemo 19, Lodobhmggmml
bodmgdomodem jowgdbol 3mdgbmoda, Hogbo 1,
bodmgdomodem 3owgdbol Bmgowmo ©gdnmgdgdoa,
»d., 33. 157.

27 doéoodoady, b., 2006. Jodomydo doobol 0bsdgo-
71690089 Ygmgosdmbomao 30dgdo, gydboemo
»03d00bo o 3obbhogygos, Ne2, gg. 101.

00L BMMbMZboL JBRMYOOL EOIMYINWYOY-
ano LYO0gIMHo.

9OHm-9mH ™m0 36033690mMmM30060 gobLbbgoggdo
030HMMOL 30OV dGHOJMBYOMH03 O LOIMJO-
moOgm 3OIJLOM POEFIM 30HMZbYM YBY-
090L IMMOL JBREYOOMO FObbMGF0gEgd0-
LO O EOE30L MZOELOBGBOLOM Z3eMNbEYOO.
LL3-0L 89-18 TYbMOM EOGBIYMO JBRJOJO0
300I(3900®0 JWIY09000. FOMO 9GO ZOb-
b®(E09Mad0L, 9MO39O ©@OE30L JBMIdO
300h60o yx3mgdoL LYOoogdhHL. LOIMFOoMOJMm
309JLOM OEIMO 30OMZbYMO JBJOY-
00 06 390dmgod 0Y4mML EOMIMdOMO. LLZ-0L
09-19 3gbmob MOBObAVE, ZOMOBHOMYOYIMOO
300000 JBMY69o0L ©OBE3d FOOPOBFZOMY-
00L 390098. 39O dmE, 39-18 dxbendo dMb0T-
6yMmo JBMYog900 39udmod o0E3oL 03 30-
303, OMIGEOE, MJYFEO MZOMB OGO dMOL
LOLYEMOL OB 30HOO MOGOLYO0L JBEMHdOL To-
HO6gogm0, 303M03 LOVTOLME Vg3L OE30L
mocmHLO 0bHGLO. 3oL Fgydmod Lobgmabo
@O MmoMLYOOL oLgmo OE30L FMmmMbmMazbalL
30bbmMm309mMade, GMIgmoE 306HM36500L
0MLAdOL OBALOBMZGgMNO O O IgMEY-
00 LO3g3OoMOL J90EHYaLE. 03039 dgbemab
MoObobdo, LObgmol, 3o®hozoL, Mo®LYdOL
06 LOJdoobo a3xmoEooL JgmobzoLomaol
MMHOMIYOH0 H0OboL Jmbgo®mHozo 0BOHMOY-
900L dmmbmzbo LO33OMOL 903 ©O-
333969e00.%

®o3 899bg00 LOOZHMO™M  IJRBRMIOIOL,
LOFMJOMOJMm 3MIJLO® EOEIMO 30O M-
309mo0  g@mgogooLbaob  gobbbgoggdom,
obobo 993330M9900g T90dMadd FOEOZ0-
©9L OGO FbMMMEO ©OE30L, OMOIgEO FOb-
bm®HE09Madol  JBMYO0MOE.  ,LOOZHMG™
©O 3M3056039 JBRMJO9d0L EO(330L JgLobyod®
LOJOOMZIENML 3ObMbaL 35-9 dybemolL d9-4
33969HoL MObOb3OE, MY O3¢H™MGOOL d0gH dob
LOEMEbEYT0 LLZO GOT OO 0YM FOBLOBMZG Y-
o 90LO 30GHOEO JRMJOJO0EOL 3933300~
MHIMO0m OoOMOL JBMYdO, 6900 @OIOMHML
Lb3o 306MH9dL EOIOOML BOBOHIMIOL Lbgo
03MMOMO  BOBOMIMYdJo0  (0eMILAH®VO(E0Y,
B060LOMYZOMOO, dMMMLOMY3OMOO, ZMIY-

28 bLododmggmmlb Ledodomoedm smwogdbo, Iy-
bemo 19.
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BhHoM0, dobaoMmado O LL3Y). dMB0ILGYMO
IBYOo 3933300M990H9 3OODOL LOOZHM-
OO IBMIooL 3MJ39Y00L 300M. 030LMOO,
,0003MHMGM O dM30FOO39 JBMYo90o0L 3g-
Lobgd“ 35-9 3gbamob 39-5 39694HOL MOBObIV(,
03HMML YIBMdS vg3L dogmoommL 30Mo,
6OMIGLOE 0L 6036O3L V3HMOMOOL, LObY-
mobLY O BOBOGIMYd0L bgmdggbgdemmdoly
JBEY0900L OIB39MOE. gL 300 MOZ0L
3m30mgmodL dLGOYMGOL OZHMOOL oM EO-
(330M760d®g. LLZ-0L 89-18 dgbamo o Fgo0-
(303L 033300 OBOBYLL, MY TFgodmgdd
3033@oLbbIM®m, HMI 03 Jgdmbzgzodo 3gLo-
39 306M950L 3096 306HM36xMMO JBEYo9doL
©O(330 dmMbEadd BOGIMBOO3]6MMdOL To-
®9339M0Mm7xd9MO JBRMHd900L JgLOoV0LOE.
00900, 03HMOOL 30MHOO  OMHOJMDBYO-
M030 IBMYOJO0 OTMIYZOMIOIID OEIOML
030390L 30O 0MOJMBlOMHN3 JWRMJOOMO
LOLHYBVT0, BobgEO30® domn 3LEO3LHdOLY,
LL3-0L 89-18 b om MY OOHJOYM 30O M-
3690 Jxi3mgo9dmob. 30LO EOE3O LOOZHMO™
LOTOOMMOL BMGId0m YJ6EO FMbEL.?®

80mM@IB3MMNOMMAL 3000
JBMJdJo0b ©IB30L BMMAId0

30MOOE3MmMOmOoL 30600 LRBRGOM®ML ©oO-
330L LOTYOomMgdgdoL Fgbobgd MmGo dodomo-
0 MHMGH0O OOHLHOMOL: 30MH39M0 9XBYJIB6HOO
LObYM T3 YMgd™M LOFOO MO, Fgmt®g 30
— LOZYME®YHO0L JBRMYdOL. bygemMTg3MgamgdolL
39LObgd MYGMM0O FMOOHGMYOL TgmObbIgdOL
dmaLoby®gooL  306HM090Dy, GMMIMIOLOJ
0m3ab3oMmgdmgdn 0Yygb9d96, MOomo ZobLo-
M3 M™Mb goMEOOE3mMomolL 30Mo 3bmaMg-
0009 1xmMydoL OE30L WOGFMgd0. LOZYM-
69000 MHME®0O VTMBIYOL, V033900 MY OGO
30MOOO33MmMoMmo dmabdvMyomol 30@BGYMO
0gH03900L ©O3YTO3900 0LY39, HMFMME yd-
6030 Jmbgod OOOE30MYd0L J930Ia. MY-
330 0339mM900, HMI gL dMIgdo LOZFOGHOLO
0MOO 3OMOOB3MOMOL 30MHOEO JWEYo9dolL

29 bogoono, ., 2014, o30mGal odowo sdodmbyd-
©030 18 gdg00, boabgdpogom boddmda, md.,
33 109.

9899H0obo  @OE30LM30L.  LOLOTOGOMMMI
1600 303M0ygbmL gMagdhgtho LodoH ML
bm®3g00 FOOEOBE3MOMOL 30Moo LAY
®moo0L o30L dododm dobo FoBWGIYMMO
0Jh03900L  PPOYO63IMLOYMBOE. IMEITY
890mbgn3030 amogdhydo LOFOOH MO, Y-
LOIMYOHI 0O FOOOBZMOMOL 30HMZBYMO
IBMId900L EOE30L FOBROOMMYLY.*

3O@Ebomo  0EO300bolL  dbaosLOE, ao-
OEOE3momm  3060LOE LJOOYOd 30MHOEO
IBIYOJo0L ©OBE30. OMBIONMNd FOOIOO-
33omoL 30MHOEO JBRMYOdJO0L EOE30L LO-
30O MmMgoMH030 BMG®3Yo0, HMIGemmO LOTY-
OMMYo0mOE  JgLodmadgmod  bgmymBOMO
LOEOZM JBMIOOL dMOOMYdd 06 VMO
@0 LOBOOWMOMEOOOMBZ930Dg BYIMIJTGEdO.
3060Lb3039096 30HOO IWINY0900L EOEZ0L
090093 @MM3JOL: ©) JBEYOoL OMOOMYdY,
0) bgmdymxzo 3cmgddggdelb 896y3aho, a) do-
OB0L OBOHMOYDYOO. MIYFEO FOOEOBEIOMHdOL
3080093 30000 JBMY6960L OE30 FIBMY-
OIMO00 oM3399M0 BOOZMIO0M, 3060000
3060 goMOOBE3MOMOd @O 0MHOJMBH0MH030
90060 30OHMZ6YMO JBMHdg00L bgmymRBom
300mB393m0 800600, BHMIMOL 06OdMOYMY-
00L BMMbmM3boL J@Mgdd dg3L bmmmE o3
JBodomo LYSdgdHL.*

LbL3-0L 89-18 FYbmob 39-2 6oBoaL do-
bgozom, 306L, 3000 30GMOOO JBMIOHOO3
dgomobo, 060d90L  TgLOdMYdMMBOL, LO-
LOTOOMHMML 39339Mo00m dMmombmamL 0d
36M0950L Yo ymxo, OHMIgEoE mobogLb 3oL
30H03L, Mo®mLAYOOL, LOJB00D Ma3YHOE00L.*
My 306000 3bmzcmgdol Jggdobdymmgemo
36md900L 3O3MHEIMIdd dmbEO FOLMOGO-
30 06x3MMAOE00L LOTYOMYO0m, JOOYMRBOGB
00039 JoLMOGH030 BBM®AOE00L LOTYog-
000 6O 3MbOL. MY 36Mdxd0L ZodOZM(39-

30 Chu, N., 2015. Protecting Privacy after Death, 13
Northwestern Journal of Technology and intellectual
property,Vol.13, Iss.2, p. 255.

31 bododmggmmb 1839bsgbo Labodobmeml Lodm-
dogyojm, boagﬁoéagm ©o godmo&)gbob l)oda;](no
dogmodol 2002 Hemob 24 03bogmol gowohyzgdo-
mgoo (Ne33-1218-01).

32 o7, d., Jndhoedy, 9., 2005. gomggnmo 3od)9-
30®oob Lodmdomodm boddgdg gowohysgghomy-
domo Jopqool magobgon®gdebo, bogodmggmml
dobododomams sbmgosgos, md., 3. 46-47.
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m9d9mo 3000 396 OOIHZN(EIOL 03dL, HMI
303M(39mMgdgmo 36mMo9d0 LOBOIEZOaL dg-
9LOBTYYY, TgLOdMadgMNYd, JOOYMWBOLMOD
9O OAIL 30Yygbg0ymMO HOGOMOLO O
0MHOJMboocm030 H0OBOL 0B6OBMOPYGYOOL Lo-
3ombo. yohymxolb dgbobgd dmmbmzby oM
BoM3M0IMIY, MY 303MHEIMIdIMmO 36M0900
399L0dV3900 LOBOVAZ0MYL. TYYGOHOEbIYM-
RBIMO 36M0900L 3o3MHEIMad0LOL EOLOA3Y-
000 O0MOJMBYdM030 H0OBOL VBOBMOYHdO.
0MOJMbY0m030 H0OBOL VBOBWOYMIdOL M-
bMdd ML, MY godmmdgagmo ddMoL
J0GOYmxd 3mbgdo LoFOOME.*

3OO0 030LY, FOOEOEZMOMOL JBNY-
00L EOMHM3930LOMZO0L JBMYdOL  OE30L
RO P99haL Fgombzaz030 godmoygoby-

00 03 Jxymadolb bgmdymyo dmgddgadaL
9969390 06 3oLBHY YJoOHOL MY, MOE OdO-

GHOMadImoL  JBRmMadoL  dMEao0LYO3H600
00006HMYMmO. bygmdymxo 3mMJagoadol hHo-
0960008006 MO30L 39303900 @OMIGOOMO FO-
B630M33mmYo0L. bygemdymamn 3mJdgadoL dg-
B6y39hoL FgLoObyd FMMbM3bO F0FOOHMYMOO
00006069 @OMOM3930L BYohHmgooL enogzgzo-
©o(3000LV396.3

o3 3990900 OOBOGOIMYOYIOL OO EO-
(3300m900LOL  BOOOOL VBODMOYMHYOOL, GM-
3mMO3 1339 5M0b60360, @amodhyc®o LOTO-
HOMOL 3O3MYmbg00 FOOBWOOHMHMIOL 30HOEO
IRBRMHS900L EO(E30L, FOaMOT, 3magdthmo, gL
00 bogdombomom O L3YEOWO3YH T90-
™b3939030 36O obbm®30gmmEAL.

DM3OOE, 30M00 JWIH0900LM30L Jo-
4969070m0 H0060 d90dmmgdo 0ymL JMmbgdMhozo
O 0MOJmbgd™nzgn. 306HL, HMIMOL Jogwg-
00003 d03mM06300 OBIGOMYOYMOLOMZ0L
QR0dO3IM0 o LIWmMOogho H3o30moL 30Yg-
6900, 930000 HOOBOL VHOBMOY®YDO.35 M-
GHOMIYMH00 B00b0o, HMIGMoE MobogLb oMol
LObgML, LOJF0O6 ®Y3YDHOEOVL, 30MOE Fbm-
36900L O 0.3. ®YLYMOL FOBMBIYIMMOOM
FMMHOMIYG B0OBL YMOBOID YOO oLgmo Ho-

33 d0d00, d.,2012. Jobhowo gbmgdgdol wogge bodo-
Goggmol bsdodomoedm Lododmoall dobge-
300, mo., 33. 230-233.

34 0dsg. 33- 197-199, 227-229.

35 G7bgomab bodomodm bobododommml 2015 Henals
5 mgdghgemols gowohyggphomagods (Ne 2-115/2015).

060, GMIGMoE dodMB39xm00 dbMMMOMOL
©OMY330m, LOALOLYOOL OZOGR30m, LOY-
Jodm LOOEIYIMMIdOL oE930M.%¢ V3OLMOD,
LMoL  LOIMGOMOgm  3OBMBIYOMMBO
307m0my0L, OGMA B0060L V6ODMOYHGOO 30ML
d90dmgdd  ©O930LOHML  OBOGOIHOYIOL
3mmbmzbol BoMagboLOL bgmdgzcHyemadaly
06 306mMbaL Loxydzgmdy.”

Jmbgd®030 B00baL V6OBMOYHYOOL TMm30-
mMgMoOd 0O BOMIMOIMdY 803ab, HMOoLOJ
80060 30030 306MabL LObgmL, 30hHo3LY O
Mm0oMLYOOL FOOEOEBZOMYO0L J9daa. LLZ-0L
09-19 93bmoEob Zodm3OboMy, JOOEO-
33060l J989a F9LOJMYOgEMd 30MOOO
IBJOJo0L  ©OBE3Y, MIIBO OYIZYOIT00
0MHO3OHHG00MIG0 BOOBOL Jmbgocogo vbo-
BDMOgMadol dmmbmzbo. FOOHMOMOY,  3o-
BMBIYd9MO 0(303L 30GHM36YMM JBRMHOIJOL
30MHOB330mMad0L 39093 @O dmabLybogoL
dbomm@ LObgMLO O 30O MOMLYdOL
JBRYooL, 30gcmod gb oM PbEo 6036O3®IL
Lb3O 30GHMZ6YMO YJBREYogdoL EOE30L Y3Y-
madgmym®oL.  3ImEodym  J9dmbgnzodo
0030000, OHMI 3000 MOMLYOOL JBNYdO
BOOOMO 3o6030OHML.E My FY3YVOOHJOM
396M30600L 3OOMBIYIMMOLL, 3OOV, H™MA
396306000 BWIOIOHOMP®O LOZMBLHOHIYGFOM
LOLOFOOOM™M OO EOEZIMOMo 3oMal 3o-
HM36M0 JBYo900L OB3OL dgM3oboalL
do®HomoOo 3obmbalb 1-gmo dgbmoom gob-
930390900 0O3N060L MoM®LYd0m bLHNL.3

LL3-0L 413-9 dgbmob 1-9emo BoBomaL
00bg30m, OoMOgmbgdocmogo HooboLomz0L
BIMOOO 06ODMOPY®YOO Tgodmadd Fmmbm-
300m 0d6gL FbmMmmEO Zobmbom BdYLHOE
306LOBdM3GOYe  F9ombzn39030. VIHOV,
300MMHoEbymod 0MHogmbgo®mogzo  BooboL
060BMOYMgdo0L  FMmMbmgboL OITOYMRO-
mqdoL gLOdMYOMMLY, MY JObmbom 30M-

36 Kynemos, I'.B., 2003 r., Bo3memenne Bpena, mpu-
YWMHCHHOI'O KM3HU W 3J0POBBIO BOCHHOCIYXKAIETO,
Bonrorpan, ctp. 124-129.

37 Gbgool ggegdsgool 3Hsbbmosdlzol jobm-
3Lg0b Goombymo bobododmmmlb 2011 Henals 23
doobob gowohggpoemgdo (Ne2-1070/2011).

38 3969bgmoadg, ©.,2009. 396Gdo bodod ool ydm-
30qbo Lobigdydo 3bgdg00, md., g3. 159.

39 BVerfG, NJW, 1971,S.1645-1647.
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0306 06 0MOL dLYHMO FMMLbM3b0L O3ZTO-
gogomgod  ©oanbomo.4  LOOBHIGHILMO
LL3-0L 1006-9 3gbemo JobOOGOLOE, HMIYMO3
399b9d0 H0060L VBOBDMOYGHGOOL OBOGOY-
0gmoL  3OMEO(BE3OMIO0LOL. JObmbom 03
890mbgn30d0 H0oOboL d03YnbadgMO 3OMNEY-
0m00, LOGRML EOBYLAdOD OPYBODMOYHML
%0060 03 306H0L, HMIGEMO MHYBOE ODO-
GOomMadYmmL  930mMYdMmMEY,* my OOHLYOMOL
030L 8603369mMM3z060 LOWHI39MMO. 067 Y6
0MOLYHOMOEIL 3H30390IMId9d0 00L MOMOO-
%9, ®™M3 3060, H™M3IgMoE 0mbmaL LOGHML,
60330MOE 0Yym IOHMIOLYYOOGO ™ O 0TYMm-
RBIOMOO FOOOOBEZMOMOL 330YmROdY. LO-
GOH®ML LOBOEIMMEO EOBOGOMYdYMmL Tgyd-
MO 3MombmM3mML 9gOHMFEIOHOOO BW0HOBLYMO
0bOBMOIMYdY. FOOMOMONO, FMIIJOO ZObM-
60AdMMOd  0MZOMOLBOBYOL  OBOJMBYO-
030 (0MGOMYMO) B0ObOL ObOBMOYHYIOL
LbbgoEOLbgy Fgombgznzodo, oM JmMobL Lbg-
oL EOBOOBYdOL 06 FOBIGMmHGEMMIOLOMZOL
369000 80Y4gb900L EOHML, gV OGO LoEm-
3bmobL bgemymxoLOL. EOBOOOMMYIIMOL go-
OEOE30MAd0L 90mbgzn30do 0BODMOYGO Y-
00 dbO@mMMmE 3OHGHOMIYOH0 Boobo (LLZ-0L
1006-g9 9ybm0).2 BOJH™MOG030@ gL 0EJYOO
OLoObYmo LLZ-0L 89-19 FgbemTo 3, HMIMOMOG
30600 0MHOIMBdM030 JBEgogdo 3gyo-
MOO dodmoygbmL 08 30M3oE, GMIJMOQE
MIPOEO MZ0MB 0MOO LOLgEOL 06 30HOEO
M0o6OLYOOL JBMIOOL FOHOMYOgIMO, TOaMOd
LOVFOLMEO V93L VE30L WOdLO 0bhgcMgLo.+
doL Jxmgdo 0gaL, dmombmgzmL LobyMOLO
@O MoMLYOLOL oLgmo OEZ0L gobbm®(309-
mMdo, HMIJMOE 3060-M306900L OOHLYOOL Ob-

40 gobgedg, 9., 2008. Lbgnyemol ©oBoobgdobmgols
000dmbgddogo dosbol 5603pondhgdel 3Gmdeng-
do bodobmggmml 30bmbdgdmmdseda, gyhbo-
0 ,,d0bmndbognmgds @ gobmbo®, Ne2, a5. 17.

41 dodo®odgomo, ., 2000. gmodpgde Logbmo-
dodobo badobmomda, gydbomo ,ocmdobsbo®,
Nel$5, gg.20-22.

42 Buunsg, M., 2016. OcHoBanus U 00BEM BO3-
MEIEHNsT Bpela MOHECEHHOTO B Cilydae CMEPTH
xopmmibiia (O630p cymebHol mpaktuku [ 'pysun).,
«tOxnokaBkazckuii  FOpuanuecknit  XKypnam»,N7,
ctp. 130.

43 3969bgmoadg, ©.,2009. 396do bodoG ool Hdm-
30gbo bLobigdndo 3bgdg00, md., 33. 159-160.

3LODM3MIMOO O 3MIIMEIdd LOZ3LOMOL
308000303 ®39830 3OOOE3VIo0L FginI3
30600 JBMId900L EOLOEOZOE V3Mdomy-
Moo AMGOMYMo BoObOL Jmbgdcogo 06o-
BMOgMadoL Immbmzbo.+

0y LL3-0L 1006-9 dgbemL 0LY 3og03900,
6Om3 LOG®HYOL Tgydmoo IMOMbM3ZML Jo-
OHgbOmMOL FOOEOEIOMYdom d0Yygbgoymo
0MOJmbad®030 B00bOL VBODMOYMHYdY, Fd0T0b
04, LOOE OBMBAYOgIMO JMOMYLL BOVBOL
0bOBMOIMYdOdY, TM3000M90Om  OGOOJM-
690603 B00BLOE, BOEF OOOLEMMOO O VBGOL
3306303L bLZ-0L 413-9 dgbemab 1-gemo bobo-
oL 0OHLYOMBOL. FgLOOVNLOE, MY BMGMIdT0
0Mb0dbgem00 FbMMME ,H00b0L VBOBMOYGMY-
00" O 0O LOYOIOG 0 OHOIJMBHdEINZ0 BOVBOL
0bOBMOIMYdOdY, 037m0LbAYdO oHgG0OMmY-
0 B0060. 0GHOIMBYd®H030 BOOBOL VBOBMOY-
6900L AMMbM3z60L JWIYOO 0J3L MOZ0@E 03
3x3madoLb LYdOgIDL, Lbgd oMo dm3mmYoy-
™00 JgLOJIMYIMMOOL, FMoMbM3ML 03 Boo-
60L 0B6ODMOYHYOO.#

0090, OBOGOMIOYIMOL ZOMHEO(B3O-
m9ooL 39093 OMOJMBd®030 B0ObOL Y-
MO0 BOMGMI0m 0bOdMOYMId0L dmmbm3zbo
©030939090Mm00 030h™m3, GMI FOOEOEZMO-
MO 0V30060 B0HOZYIHO® OM dOLYOMOL O
LbbgoL o6 TgbBasL P6OG0O, FOBLODHMZGO MU,
o LObOL 0ym JYIPOMMO EOBOIOOMYOY-
mobmzob  30Yygbgdymo  30GoOo  B0obo.
030LMVL, FOMOEOE3MOMO O®  J90dmyod
04mbL JBRMHdO-0MZOMgMd900L LYO0YIHO O,
39LOdOANLOE, o8 oLEgdMBo TgaxdmadgmOd
IBRMYOOIMBOBE3MamMO0L Lobom FgLOodVdNLO
dmmbmabolb oY9b900.46

ob gogho, MMI OEOTNO60L FO6IOMY-
MmMOd B0ObEAdd ObMMOMOL  ZOMHO(B3O-
M9o0m, BOOBOL VBOHMOYMYO0L FMmmMbmM3zboL

006000 MmEM0dg

44 bododmggmmb 13gbsgbo Labodobmemlb bodm-
dogyojm, boagﬁoéagm ©o aodmo&)gbob bodagmo
dogmodol 2002 Hemob 24 83bogmol gowohyzgdo-
mgoo (Ne33-1218-01).

45 o040, d., 2016. @odobomgdnymol godooggomy-
d0Lob Boobol 060307 ®hgdal 3G mdmgdo, ghbo-
o ,bodoGmoo o dbmgmom®, Ned, g3. 51-52.

46 20Gogbodg, b., 2017. dybemo 19, bododmggmml
bodmgomodm gmwgdbol 3039b@obo, Hogbo L,
bodmJomodm gmwogdbol dmgomo @goymgdgdo,
9., 33.158.
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LOWYJZIM 0O, GOEAFOL FOOIMGEMOOL EO-
8006900L Fgdamgdd dmM3yzgL 30GHoL Lymoy-
0 3900mMOOMIMO0L EO30M330. LOJOOM3Yg-
anmb LOLOFOO MHM™ 3MHVGH03OoTo OOHLHdMOL
OMMMOOHMObOIMMO 3006Yy39homdo,*’
HMIMOL 30bgE30MmOE 3obododho, H™MI Y-
©03d d300m0bL 3bg®abL 30G39MOE BobzoLOL
30603000 LIMOgMo H3030eM0. dLYD FEIM-
006mgmo0d0 3ymaxo 3oMobomzgob dgzomaob
390M0L VOIOMLOIYMBPIOL SOEMOBO 69-
3000960 dmdigmadL YOL FObIG M M-
00%g O 3oL dM3Y3900 LIMOgMo HOBEZ0. gL,
®O30L 3bM03, LOJWYJI39M0O 030LY, HMT, LL-
3-0L 413-9 33bemob 39-2 6o6omolL Jobgz0m,
dmbaL PFYOMmMmE IEOL 30MHoo LO3gmab
(3063MHMgEMoO0L) bgmymazob godm dGOOJm-
6906030 B0060L VB6OHMOYEHH0O.48

©IMOJOIMO bITIMOITNOL
M0 33MHEIB3ENENOL
30MA@0 JBCMJdJb0L BIB3040

0JHPomY®0d  OEO30OboL  ZOMHOO(330-
mqdolb 39093 dobo 30MOo 3MbO(EHd0L
©@O330L Logombo, dom IJBRO™M, FoBROIYM
98MmJodo. ao3MmEaMmMadImMNd 0O300boL go-
OHOOE30Mad0L J90aa 0L 30MoE dgh03dg
LOZYIME®YO0L JBMadoL gooEgaoL Jgbobgd
30603900, O®®MIgmMoE 3Jmobb3dmoL oOdNd-
6oL goMHOE30MMad0LOL doLO 30HOO FMBO-
(3999000 EOLOBEO3O® BFOBWOIYMO OJH03900L
MOMO0HY 3gMHdm bgmIg3Mgmmno900L 3oBRM-
3900L. MIYEd VbgGmdo dLgm Logombdy
bmmmE aoMa39ym  dg0mbzn39030 390-
damgod 0ymbL LOZFOGOLO FOOEOBEIMOEOL
30600 JBMY0500L EOLOEOZ0®.*° d30H™MI,
30MOO33mMomolb 30MHMm3bymo g3 yogdalLy
J5MYbZIMLOYMPOE, OIYBOMYOII0d  LDZY,

47 bododmggmml 18gboglbo bobadobmmml bodm-
Jomodm boddgme dogmagyol 2015 Hemols 10 bgdg-
dobob goahyggpomgos (N2ol-979-940-2014).

48 Bichia, M., 2016. Analysis of Georgian Judicial
Practice on the Grounds and Scope of Compensation of
Damages Incurred by the Death of a Breadwinner,South
Caucasus Law Journal, N7, 283-284.

49 Nataliec M. Banta. 2016. Death and Privacy in the
Digital Age, North Carolina Law Review, Vol. 94,927.

I36H™m  gxgdda®o 999060039000 dmdog-
00-300mMy9b900.

03 M30MLOBGOLOM, 3TWOJOHMO, OO EO-
33momoL 3000 JBRIOd0L  ©O(33030
060336gmm30b0 GmMoO ogd3L ©aMmogdhIc
LOFOOOOML. OO OOBEZMOMOL  LobgemOU,
30(Hh0300L, 30MHOO bMm3zmHgo0L LOOEYITNMY-
000, LOZYIMOGO FodmMLObIMYdOL YBMYdOL
bgmymxzolb  LOWIYJIZ3gMdg  BOOHIMIMO0MO
@IMOogdbhyco 3omMEIdgmMgoob @OML HooboL
060BdMOYMYo0L mmbmabo Jgydmmoo Jbm-
MO 03 LOZININO ,IBEIMOIM* YBENYOO-
ambLom 306MgdL. 08 3gMbom LOYIOHOOMGOMO
1006-9 dgbmo, HM®3gmoE 9bgde Jmbgddogo
800600 0bOBMOYMYdOL. M3 Jgdmbay-
3000 bgmIYmaxn 30MOYOPMOS LOGOHML EO-
B69L9o0m VYBODMOYOH™ML Boobo 03 306HgdL,
OHMIGMMO OHHYBOE @ODOOOMYdYML g30mg-
0M®O. gL 30MEYOYMIdO dOMOT00, 30O
@ODOMOMIdYMO  ZOMEIJOIMO  0JB690MOO
90O LOGAM. FgLOdOTOLOE, gL Boobo go-
0mobo®gdd LOGHML FoMHdOTo O FOTMOYY-
6900 3OHaMH0OMYM0 EOLTVMYO0L BOBFZMOE.
0d dgbodmagdgmod 0g373mobbIgOMEOIL ©o-
3OJdomzoL boMEgdo. my ©OBDOIGHOMYOPMOL
30MOOO330mMYooL dm3yzo dobo dbemmomabL
30636 ®M9MMO0L FaMIOOHGMOIOL gohodgLg-
00, 9L 3060 093930 OMOJMBYOMH030 BOOBOL
060BMOYMYo0L JWMadoL EOTMYPYINYOI
LIYO0gIHOE. O3 THambgznzodo ToL JIBYdO
0930, LLZ-0L 992-9 FgbMOL MOBbOLIOE, FMO-
0ObmagmL H0OBOL VBOBMOYMHYdY, BOEEOL gL
dgbmo g303mMm0ygbgdo 30306, OHMOILYOE OEO-
0006L 3003900 B0OBO LbgoLo OGO MMLOBO-
B600MBMIY3 O OGHOMIIYMO JOgHd0m.°

BMaOOE, 30000 JBRMIgogdoL bgemym-
gobolL Fg0dmaod BOHIMOT30L OHOJMbYO-
030 900603, HMIMOL V6ODMOYOHJOOL §@Y6-
J3ogoLb  Bo®mAmMoagblL:  LOZMA3gbLYOE0M,
36939630000 @O (BOGOOMIYOH0) OOZIOYM-
RomgooL BPYbJE09d0. 3M3390LOE0OL VY-
J43oo  aumobbdmdlb  gobpomo  HobE30L
3900LYdYgdadoL. @3boOY, 03 J9dmbzgoz0do
3™M3396LO(E00 OGOO O30 HOOBOL 9330-

50 d0300, d., 2016. ododomgdnmol godwoggomy-
d0Lob Boobol 0603pon®gdal 3G mdmgds, g7dhbo-
0 ,b0doG oo o Abmgmmomn®, Ned, g3. 49-53.
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300Mabhyco, MoEacb o o dmdigogoL
933030MabhymHmdoL 3G0bE030, MIYEO Hoo-
6oL 0BOBWOPYMYdO JgLOdIMMY, OYEOENHOIMO
04mb ©O LOBIMMYO EOHZ0OMZOL OHOMYO-
©9L. 9LHE TMOOBGYOL oLgm JgdmbzazoL,
HOOILOE PODBOGOOMGOYMOL FOOEOOBZOMNY-
0000 OEAO Lb3d OEO30O6OL (dbEMOMOU,
09903300M0L) damogtMo LIMogho H3030amo.
030LMVL, 3o md, 03 Jgdmbgzgzodo 06O-
BMOY®HYd0L MEYbMOOE FgOMgdom BOZIMY-
00 096900, 306 303006, HMOILOE OBOGO-
mM90mo LOEMEbEYT0 FMOMLMZEO 30HOOO
JBY0900L bgmymxyom 90Yygbgdgemo Boo-
6oL V6ODMOY®OOL. 3MT3gBLOEVE, MO30L
dbMog, dmgaLoby®ade LOBHOLABOJE00L BYO6-
J3ooL gOBbM®E0HMagdOL, HOAOL dLGO Y-
oL AMOOMYO0 EO3TOYMBOMIdoL GO,
39LO0VB0LOE, 03 30HMdx0Td0 LOAdMMIYMO
0bOBMOIMadd OBIMOMYOPMOL JRBRMGOOL
by ymBoLOL FoOHOBOMO LIMogdo h3030-
™oL ,83000MHMMYOOL” YBYmdL bgembL. oM OO
000LY, BOOBOL VBOBMOY®GOOL MEYObMIOL
306LOBM3GOLOL  LOLOFOGMMM 3MHOIH0Zo-
do 30939633000 WYBJ(300 YmM3aMmm3zoL oym
6060 3emobdg. LOJdg LYY, OMI EOMM3930-
99 90300900 B0060L VH6OBMOYDYOOL Lobom
OOamOHE dDMFOOO, 0LY 39O dm 36MH9396(300L
0m9aLObYMY0L.%!

0960007m  MobhgOHOHIModo  ,0600mo-
36g00L"  300M0Yygbgogt  BOGOMOL  OMLY-
0mo0boOL, bmemm ,3m3396LOE00L LOgbo
3ubobomoggb oMogmbgo®mog HooblL, 3060-
000 3oL WIMOEO 933030eM9bMHo OGO TMY-
d906900. 03OLMOD, VBOBMOYMHYOOLOL bEYdY
30630009M0  3EaMIOGHIMO0L  dMEOAN60,
3™M3396LOE00L BodObo 3o OGOL doygbgdymo
H3030emoL Jghdommgoo, bgmymxom gob30-
OMOYOYMO  gobmgooL  gogdombBymgdo-3g-
0LYOYJg0o.52

51 d0d00, d.,2012. odhowo gbmgdgdol wogge bogo-
Gogzgmol bsdodomoedm bodobmeoall dobge-
g0m, ®domobo, g3. 189-197.

52 Bacmanosa, H.K., 2008. CymHOCTF U OCOOCHHOCTH
BO3HUKHOBCHUS HpaBOOTHOHIeHI/Iﬁ BO3MCHICHHUA U
KOMIIEHCAlluH, ABTopedepaT Ha COMCKAHHWE Y4YEHOM
CTCIICHU KaHJuJ1aTa OPUANICCKUX HAYK, I/IpKyTCK,CTp.
10; d0doo, 3., 2017. 0bogmbgodoago doobol obo-
B3pondgdol  dgbobgd Loddggdol gobbogmgol

00039 ©OML, LOYIOOOOYOMO, OMI Jm-
6906030 B00B6OL VBOBMOYHYdO dbMIME 03
3060Mm3067m0 LOZYMYgo0oL JgmobzoLOL OGHOL
39LOdMYogE0, HMAIMgdas LLL-0L 89-18 3y-
bemoom 0®oL gomzomoLB0bgdymn.5% LLZ-0L
992-9 dgbemo gobLOBMZMO3ZL, M™M3 amod-
dI®0o obgmo BHoobo, GMIJMoE FbMmEMME
F0OHOMLOBOBOOMIHZ™M O  dBOMMIYYMO
J09900mo0  gdodmbBzgagmmo. 39LOdOJNLYE,
0LOBo OMOLObYMIg3BPYMYO™m  bOLOOMOLOY
©O  JPOOYBIIMYMBPI6  3OHIH0OMIYO0  ©O
oMHOmyGHo  Boobolb JomydoL  FgLodenyo-
mmMOOL.* 03 dgbmob dBMaoo boLOOMOEOL
300m30bodg, TgLOJMYOgMNd OZ0EZOM
oLomO  J@WINY0900, GMIJMOE 30OHO306
06 0oL 306MbBIn dLObyma. LLZ-0L 992-9
dgbamo odmgzo 39LOdMYOMMOOL, OB
0969L oL 30OHMZ6YmMO LOZYMYY00, HMITY-
0033 Jdgomm@ LLZ-0L 39-18 Tgbamom OGHOO
30m30maoLB0bgdyma. FgLOOVANLOE, LOJO-
Om3zgmmdo dDMaOo 30OHM3bxmo  J@WENY-
0900L EOEZO F9LOJMYOgEO EIMOgHIM0
LOTOGOMMOL BM®3YooLy @O LLZ-0L 89-18
99bmolb godmygbgdom. ©39boE, JOMOmMo-
MO, JMGOOMIOH0 H00boL VbODMOYHGOOL
ombmzgbd 3oMHOOE30MAdoL 39098 ©OY-
3390900, 303603 OoMEOOBE3MOMOL dbmm-
09mbL Fgudmod 03 BOOBOL VBOBMOYMHdY,
6HMIGMOE JAJOMmEO 3oL (HMamd3 dbmmm-
09mL) 300F0. MY FOOHMHMLOBNBOOMIIZ™
©O dMOMIYYMO J39900m H0060 FOEAO o~
OOOE3MomOoL 306HMIbIM JBRgogdL, HMO-
mM9d0E 3MO3MIHIMO® 90MOO HOFMMITNOMO
6OmMIgm0dg dgbemdo, dobDY Tgodmmgod Fo3-
639mEaL 992-9 gbem0. 03 gBom OGHO30MHEO-
306 30MOOB3MOMOL 306HMZB6YMMO JBMYdY-
0033 096900 OEYMN.5°

0Jgob 3odmaAOboMy, OO HMOd-
HI®0 LOTOGOMMOL HMIO FOOOOBIMMOMOL
30600 Jxnmgdgd0L ©O330L d90mbgzg390d0.

006000 MmEM0dg

©0dybodg mo30L9dmdHq0s bodmgomogdem 3G m-
39L30, gndbomo ,,bL3gdHGe”, 72.

53 bobodg, o.,2002. 30Go@o sModmbgddogo yaemg-
0900. bbs-ob 30dgbpoda, .1, 0o, 33. 71.

54 dmboogo, 3., 2013. Igbogoemo bodmdomodm bodo-
Gl 3mgow bohormdo, mo., g3. 291.

55 d0do0o, d., 2016. 30bmbobdogdho gomEgdymgdo-
®0 ghmoghmmdgdo, mo., g3. 211-213.
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LL3-0 0M3OMOLBNBYLL 3oLYbOLBZdE M-
0oL gobdMobo o6 FoywOHmMboMmagdemmMdom
ho9gbomo FoMOIMMLOBNBOOMBYa™ JOgwOY-
00LOM30L, BHMIGEMAOF dOIM0B300 OBOMO-
madYmoL doMOOE30MY00. 03dLMOL, Fg0-
damgod goMmOo3omYooL 390y dmbaL
0030060L (HMIGMOE J3ObMbmEO 0ym 3o-
LYLOLEYOOT0 B3P0, 06 YIOBMBME BLFO-
36Hogogma (LL3-0L 1005-9 dgbmo)) Gy-
000mMOMHO300. FOMOOB3MOMOL BO(33MO,
30L0 dbMMOgIO BMZMHIIYI OO FMEOMIYM0
800600 BIYIMOO FPMO30om VB6ODMOPYGYOOL
39LOdMYOMMBOL. OGMOEY, 3 LoBhYOE0VT0,
MmMmanayco d90dmgod  3OMOOEIMOmmOoL
obemmdmmolb oy 3933300M0L  LobgMOLY
@O M9330Ho300L  Jgmobgor BOMAMOTIZ0UL.
080hm3 90H06IgBmbomoo, IM39dYmm T90-
™bg3n3030 OOEOEZMOMMOL MmEobol B93®U,
ObmmMdgmL 06 FOOHOOBZMOMOL 330YmOHY
0ymx3 306MH90L 309(39L TYLOJMMYOM MY, ©O-
0(3300L PTgommE LOZIMOMO Lobgmo O GYg-
3IHOGE00 AMGOOMIYMO BOOBOL VBODBMOYMYOOL
3d0m, gL 30 06000 FOOEOBEIIMOMOL LObY-
oL ©O33OLOE 0830MOYIOL.

©abyd36y

3309300 @OOEOLAHYMO, GMT FOOEOB-
3emomob 3000 JBMY0900L ©O330 L3Y-
3ox03IM0 MO30L90xMY05000 bOLOOMEYOO.
9LOO EVOEZ0MO YOHMOGOMMO9d0L LoLHHddTo
3obLobomgzggmma Logombo O gdyemoLbIMOL
@ImMOogdhacmo LOFOOMEOL bM®3gdooL Fo3-
®HE9madoL 30MHOEO 0bdhadMaLydaL JocOPYLb3g-
mym@BoLMZOL. FOOMOMNY, 30MHOO JRWI-
ooL  LIdogdmo TmMmEYdYm  Jgdmbznzodo
BM™EbOMO OGOV, OGO, 0L BOE3MVE, Lb3O
Obm®(309MadL dobo 30HMZ6YMO JBRMYdY-
00L OE3OL, 39OJmE, oL, 30LOE FOOOOB-
3mommolb gJ3emadgdol oE30L 3obmbogko
069 aLO goohbod O 30LM30LOE 9603369-
mMmm30600 goMHoE3momol bobgmo O Mo-
®LYGY. OBLOZYIDYOPMOO oL, Gobm3oLOJ
0@O300630 dmgmmo LoEmEbemab gobdogmmm-
0030 03060, 39LO000LOE, LogoMmyoL ©o-
(330L0O O FOWOMboNgdOL.

300mMb0 3MogdH03080 306OHME gobododhg-
OMEO, ®OL OIME OOTNOB0L FOOEOBZOMY-
00L 39093 03OJOMIGOd dPMOOHYH0OMIYM0
80060L JMbyd®030 FMGT0m V6ODMOY®YOO.
9L BoEamAd dbLHOENY 030m, HMI FOOEOB-
30m0mob 30MHO0 JBRMHOJO0L FgemobzoLbom-
300 AMGOOMYG0 B00boL V6OHEOYMHYOO OY-
39390900, 0MOJMBadM030 HOOBOL 30MOEO
boLoomOL gomzomobBobgoom. LOJIg 0LOY,
O™ goMOOO33MM0mo 30MH0oL 3og036MOE, Lb3o
396 dmombm3zL goMmEOE3MmMomoL 30MHOEO
IBmagdgo0L  bgmymxyzobmzgob FMGOOMmMYGHO
900600 BIMOE 060BMOYOYOOL, BOEaOdL gL
3066H™M, 3060 boLOOML OHOMYOL. mo;M™MYY-
oo LMo 393mbzg30 AbmEM™mE LYO0YIDHIM0
0MJgaoL LOZOBL BOOTMOEEIbL, gL LYdOgIHO
30 3339 39MOO(33MOM00. LOJOOMNZIMML
LOLOBOOOXMM  3MOGHo3oL 03 ToFMIBL
005006 90L.

o3 999b900 LLZ-0L 39-19, 413-9 O 1006-
9 39bamgdL, om0 95909000 890dMgdd OMO-
6036ML, O™ dEVTNVBOL FOOOO(B3OMYO0L
39003M3 ©0Y33909MmM00 IMGHOMPGO B0oboL
Jmbgd®030 060dMOYMYdS. LLEZ-0L 1006-9 3Y-
bemob ®ObOLAVE, BOObOL d0dyYgb90gMO 3o-
MEYoIm0o, LOGRML EOBYLAYdOD OYBODMO-
J6O®L Boobo 03 306MHgdL, HMIgmMmmO MHHYHOJ
@ODOMOMYOYML 930MMYOMEO 360, 30O
©OBOMOMIOYMMO  30MEOAdIYIMO  0JB690MEO
90O LOOhM. 3boOY, BGMI FMEYIYm THo-
®bz93030 OyEomgogmod LLZ-0L 992-9 3y-
bomom  ©Oagbomo  3oLYboLAZOMMBOOL
™300 LOJWYIZMadOL OGLYOMOO. MY FOOO-
309030 LOLOTIGMM™® 3GOJHOZOL, 0F dMo-
0M909mM00, GMI 3060L goMEOE30MmMYd0LOL
MHOMIYMO© F90dmadd EOEaqL dmMOmydo
90060, 308MO3 MY ZOOMBOm OGO FOM3ZoO-
aoLB0B6YOYMO, 080 OO OBOBMOYOHadS (LL-
3-0L 413-g9 3gbemoL | BoBogma).

0MHOgmbgocmogn  H0ooboL  VBOBMOYEHYOO
d90dmadd  $063GOM9eMmMOd0LOMZ0L 369000
80y4gbgooL 89o3o® 30dmMB3gYmo  Ly0Y-
Mo oy gLodogg®o HObE30L dodmB3930LOL.
000LMOD, dbMmmdgmo 396 dmombmzL JIy-
OMMEO 3OMOEOB3Momolb doMoo LO3gmaL
d9mobz300 ©O3aIGM0 FMGOHOMIYOH0 BOOLBOL
060BMOYMYOOL, 300000006 gL MO30M OBO-
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GOoMadYmmoL 3OHYOMIOH0300 O YOO Fo-
Bbm®E0gMm@aL 3oL LoEmEbmado, EOHOMO-
mMadIYMO 30 OMOOBIMOMOS. MPI(EO, HMEBO
0O30060L FOOEOOBZOMYOd ZObO30OHMOHOL
ObMMOMAOL  FObIGMgEmmdoL  bomyma@oL,
00 390mbz930d0 dbEMOgmo MOZOE bEYdd
©O3MY300909mM0 dmmbmzboL bYo0gIho O
9oL J9dm0d 0EOZML MOZ30LO FOBIGMGE M-
00L (O OB ZoMEOOE3Mamab Loggmol) by-
anymxizob godm LOLOFOOOM®MI0. d30LOMZOL
oL J@mYoOdmLomOY, dLY39, d30dM0YgbmL
LL3-0L 992-5 dybemo. o3 MZOLOBGOLOO,
3Moghozodo gohbo JmGomydo BoobolL
0bODHMOYMgo0oL 603bgdo(s. dmM3Ydyem  3Ho-
®mb393030 J90dmgoo 0000 030MOYOYOM-
9L OMOOE3E0MOL 30MMFOIYI0 JBJOY-
00L EO(B30G.

0309090300 030LY, FOOOOEZMOMaL 3o-
GO0 JBMYd900L OEZ0 890dmagdd 0LHMO
LOTYOMYOdOm, OMIMMOEVY: bygmIym®yo
3mdgdgadoL 396Y39ho, JBREHO0L OMOOMHJOY,
30GOYORBO. mY3Ed 3oL bogombo 030L MOM-
0009, My ®O3EYbo LOIFOIMOLOE JPOOHYOL-

39mymxzb gL 03 Fgdmbagzodo 30HM36500L
9IB99dH006 OEZOL. 3OMOMYTO IBO® dJHY-
OMIYMH00, HMEBO @OBOGOMIOYIML Y3OOoMbME
3LFO3M0 EOJOM, ZOOOOO3ZOMO O J93MI3
69000mM0Hh0mgoYm 0g60. MHgodomoboiE0olL
9JOHM-9mH ™m0 3MI3MBYbH0d 3MI396LOE0O EO-
3a30M0 FMGMmOMIMH0 HobzzoLbm3oL, ™MYIIEO
3060006 @ODBOMOMIdYMO P339 (MEbOMO
0600, gL OdMMoEbymo, dbEMMOgEL 06
0903300690 06O ©OY30YMBOM@IOd dLY-
M0 3Ombm3bd LOLOFOGHMMMTN. OGOHOEO 03
890mbgn3030 030MO7M©Y0d, M3 JY3obmbm
dLEO3MOYo0m Jg0odmmadd FOMOOOBEIMOMOL
090330060L Lobgmo O ®Y3YHOEVE 0YmL
dgmobymo. dgLooodoLo, dmEgdgem Lowpy-
030080 80H06d96mMbomod, 8993300M93 LO-
390060 LObMOLO O M®Y3YHoEnoL bogmym-
ROLMZOL AMGOMIYOO HOOBOL VBOBMOYHYOO
mombmamL, HOE 00O FOOOOBIMOMOL
30600 JBRMHO900L OEZOLOE FMYoLObY-
6900. 030L 3oMadg, 30O MY, MYOOOMOHO-
300L 30H060 LEYMOE 396 THLOYMOYOO.
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ABSTRACT

The protection of personal human rights is especially important

after the death of the victim.

First of all, it is necessary to determine what is meant by the
personal rights of a person, what personal rights can be protected after
the death of the victim, in order to determine what is meant by the
protection of the personal rights of the deceased. Then it is necessary
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to find out what the characteristics of a person
are, by whom, how and in what form these rights
are protected, and what harm can be caused by
the violation of personal rights.

It is true that the violation of personal rights
is not allowed by law, but, nevertheless, there are
many facts around us when the personal rights
of the deceased and the living are violated.

It is also desirable to protect personal
rights acquired at birth from being violated
by others both during the life and after the
death of the victim. It is true that a person with

personal rights protects his life and can claim
compensation for property and / or non-property
damage, but after the death of the victim, the
law prohibits relatives or friends of the deceased
from claiming compensation. for moral damage
in violation of these rights. However, if a person
was rehabilitated after his / her death, but the
unlawful condemnation of the victim or other
illegal legal actions damaged both the name and
reputation of the heir, it is recommended to give
the victim’s heir the right to claim compensation
for the damage directly caused to him.
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OF THE HEIR CREDITOR
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ABSTRACT

The inheritance right is one of the basic human rights, which is
protected and guaranteed by the Constitution. This fact implies that the
state has certain obligations to recognize this right.

The article deals with the case where the heir does not want to
receive the inheritance because the testator has creditors who seek to
meet the obligations left by the testator. This issue has become more
frequent in recent years, as it is not yet regulated at the legislative
level, so | will offer recommendations to the public. The study reveals
the difficulties associated with this case of inadmissibility of the estate,
when the main purpose of the heir is to avoid liability to the creditors of
the testator, both by will and by law. The study discusses in each case,
the inadmissibility of the entire estate, as well as the inadmissibility of
part of it, as well as the case of liability to several creditors of the heir.
| think the discussion of this issue will be really new for the Georgian
legislation, because the Civil Code does not fully regulate this topic and
it can be boldly said that the research issue will not lose its relevance
in practice.
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3oLOMMO OOLYdMOL. BHYdO, DMFOO FOBLO-
Bdm3®od0m, 96mOYdd FM3MIbOL, goMgdmy-
0oL OHMIgEoE 063930, bgemb YBYMOL dbomo
9m3mgbolL BOMHIMIMOOL.! FM3MgbOMmO JM-
®oL 30dgdMIM030 3o3doMoL dMLOL FgiEdbm-
00L LOWYIZMOE POI3ZL FOHaH0OMOLH YOO
303900, HMAMOL MOBOLIOE, F0DHYdMIGOM-
00 0GHOL MO09dHIM0 30330600 MG FM3MYBOL
oMo, OHMIGMMMOZOL ghHmo (80dgd0o) god-
3393m0 30Mmdgd0L Jgdmbgazodo BOGIM-
dmdL 8gm®maL (999aL).2 30dgdMIGOMdOL
3oHa®0OmMOoLAHIYOHO O NOIMEMINIYO0 309~
00 0MLYOOMOE® ObLL3V3YdY HOMBObYMO-
LOEV6.2 B0BYBMOMHOMOOL FODHYEOMALHYEO
393900 ©O30330MH9079M00 ©YOYMYdOLMOD,
GOMIMOL MObObIdE, TF0dYdMIGOoMmdOL F93-
BMd0L BYomHML BOMIMOaqbL 03x6900LO ©O
LOBMZOOMIdOL  ™MdOgTHYOH0  JObMBBMT0-
96 90060.4 bmmm 0@gOmMoLHYOHO 3oa9xd0L
dobgzom, gL ByomHrm 0HOL dEOTNObOL Fm-
6900, 30LMZ0L EOTOLOLOOMYdYMO 3BMdO
03MH0MMOYM  (3E0LOZOL OTMYZOYOJIMO,
00mO30m39 O0MOLYdIMO)  F9330EHOHYOOMO
3936m00L P60MH0.5 0ggob FOdMIAOBOMY,
dmaogdmo 39360960, 303., ¢. Lommobo doo-
hbg3L, GOM®3 030390900 80898M3G030 Jo-
3006H0L d9Lobgd 3o0GH®I0Mmno, LIYOVITIOIG0O
@0 093609090008 Jo®no 360 mg30L d0dy-
B8mI®0g3 3639330009 @O doL 36O F0dv-
OoOmb bmamm@ 3003399 HmgbgbdyoLo

©0 QOIHgoL TmGob  QIbHE0MmbOnHEG0
JEM09HNMO900b 0LO60F6VZ0@ e BgLodo-

00LOE, ™MObV3gEMM3g ZH0TBMMManddo
JoGhymaxomm 1b6@o oymb d0dHgdmo dghoxmo-
9039600 09Mm®0900 OO EOBOTOYMOL d0dYd-
mo obLBO gobbm®E0gmMEaL 03 Bob3LEMHO
3m3mMYcomo O3306H3900LO O TgLBozmaoL

LO®WYJ3gMdY, GM®MIMIOLOE OBOTOYMOL

1 Jodoymo gbol  gobdobd@pgdomo mgdbogmbo.
mdognobo. 1986. 33.297.

2 Paooo, 8,. 2005. 360dobmmmgos. (dmgoo ©o
396dm bohomo). 0bhgemgd@po. mdomabo. g3. 59.

3 0J39-

4 Paoono, 8,. 2005. 360dobmmmgos. (dmgoo ©o
396dm bofomo). 0bhgmgdpo. mdomoabo. g3. 59.

5 0J39-

6 odag- 33- 60.

©OAaMAd 3M3Y30, 3mM3Y390MEO OO IMTO30-
omdoE 3m3Y3900 OO 303300000 9O MO
O 03039 30M0MH700L dOLYdMOOLYB.”

©060303MMBdNOL 898M3B63330)
d0®J93s0b JtMALOBN3aB0I

©ObOJogmmmdol godmab3g3o 90H90500L
3amobo®ogogoob  3doMzgmo  Jgdmbzg3zgdo
33b3mad0  3mobogagho  3030OmMHMIooL
0HOMOgMO  0gMobHOL, GMIVbMBOL JOM-
09030.%8 030 ©O603OYMM™MO0L godmaB393 d0-
995900 4 3BV 3YmOBL:

1. LOOGOLYOM LOTYOMYd9d0L BOIMMHOMOO

2. SOBGOOOL BOZMYOMOO

3. 60bobggmmmdaL 6ogmadmdo

4. 306mMALOFYMYO0L boMzgdo.°

30%90mo 306H39M0 3RO 93MbMI036M0
boLOOMOLYY, MY IV — FMOOMIOO,
09LO3g o Jgmmbg 3MmMOMH03xM0."1% ZLO-
J0OMO; GO MHMIOBMHBODY, dMLOBOTBOZ00
3®0306mmmaool  3mobogy®o  LIMMOL
0099003. OMIgMmoE BoGMAMOEagdL Obo-
dogmobLo @O JoLMOB OGHIMMOL 0EHOMO
LOLHIOL, 080 HOIMYOMOoEO LOLbOL
LOTOGOMMOL  3eMOLOZIMHO LZMMOL GOM-
amaddo. doLO ®BIYJYOEYOIMOO OO
ohomogmo 0gcmHobho, LObyMIBoB®M O LO-
dmaom dmmaoby, doM3odo Hododg ©9
0930600 (1738-1794). 09306000 LBOZMMODO
09990036  L3OWOdo, bmmem  J8wI3
303000 36039 LOMMT0, LOEOE 22 Bmob
OLOZI0 OOE3Y LOLMIHMO™® OLYGDHOE0S
©O 90g60do LOTOGOMMOL 3936096HJOOMO
@mJHmG®0L boMobbo.™

hadoMmg 09300000 mogobo LBOZMHdOL
do®HomOO  ©YOPMId900 BO®IYMOMHYOY-

7 agobmgady, 3., godmnboo, d.,2017. 3h0dobmenemgos.
0éobigdel bodgo®m. mdogmobo. g3. 14.

8 0J30-

9 3007b0s, d., 2019. @obsdoymmdal 3Gg39b30als
6(4)03060)@(*)60?]&)0 0[)33(1033)0. 53(4)60@0 ,,do-
Gomdbognymgds s 3obmbo®“. N 2(62). mdogmobo.
33- 89. https://www.supremecourt.ge/files/upload-file/
pdf/martlmsajuleba-da-kanoni-2019w-n2.pdf

10 odsg.

11 https://www.biography.com/scholar/cesare-beccaria

dobgoe 3003600 O bbggoo



160

#20, ©9399%géo0, 2021

dobgoem 30063600 O bbggoo

om0 0Jg3L LObyMRObMJIYM BMBMZOHOBOO-
do ,060803myoobd @O LOLEYMadOL dg-
LOLYOY, GMIgMOE 30MH3IMOO BOOLIYM
96009 a0dmJg39yb@o 1764 ByembL. 9ybOOLbM-
0MEO MO dMbhgLZngLY @O XVII-XVIII LOy3y-
699000 OO OBTOBOMEMYOMYO0L 0EHYIOUL,
093060038 HOTMOYOMN0d MOZ30L0 EOMOLOM-
300 LOEYMOOE dbOoMO MYGM®0L. 00 39M0Mm-
©@oLOM30L 3M3YMOGOHYMO ,LODMFOOMYOB0-
30 bgmdg3memadob” mgm®ool 3mHoE00Ob
300M30bOMmY, 030 0IH30(3I0O, HMI O0M-
LgOMBL bomboL oG MZOL BBYMOIM030 ©O
3MMOH03ym»0 LOBYOLYOOL LOJO Byodm: Lo-
M30Mm 3o0m(bood, 036906MH030 ZOOMBY-
00 O 6500YMORBRMMO0MO LOBMIOOMYOGHINZ0
16009OHOMO060.

©060JOoYMYo0mO BYom MmO 0930000 do-
Bobomoglh 0EOd0obydo 36909000 LOYm-
39M®MoMm 0GOJmmMOL, 3gMhdm 0bhg®MagLgdoL
d930bgd0L. dobo VBdGom, LOLYMIBoBML
LOBMZMYOOL FOTPOOOIMIGOOLMOL O MO,
0d®Eodd  LObgmMIBoB™ML dMYBILEH0ZHd-
Mmoo, 03039 bodobboom LILADIOO 6O-
BOMBbOmMYMo gMdbmod, @ObOTOYMI9OH030
306dMHObzd 0dGOYdd 03 LOGZHOMOL TgLo-
0000LOE, GMIGMLOEF MOMMIPYMO 0MIOL
®030LmM30L LOBMFOMYIH030 TMYBHLGO-
390Mmd0LEL. VEOTNO6OL OBOTOYMYd-
03 0gHo3mdoL 3930000 bLHOL, HMaMG3
0mo30M F0dMIMmO3909m LOBYOLL, GM™Ag-
mo@E 00306HMO3L OEOTNObYdL B6gdoLB0gMO
OOMam®E LOBOOBM, 0Ly LOLOMRJOIM® @O
M300 Y39modg 0dommgdemo LOJE0gmobLO-
396. 00 LOBYOLYdOL LOoXYdam O ob dLObg-
m9oL LOVIM36900LO O HOBFEIOL. 0930MH00L
3oLOZY® 6OIGOMIT0 ,EO60TOYIMYd0LO O
LOLFEgMagooL JgLobyd® gobbomymod oMo
ObmMOME EO0OMIIH03IM0 oodMYdd ObO-
dogmobL BomH3AmMJabobo LmEoomyMo Bobo-
0M3I3™M0900L Hg3mMJgdgagoom, OMOIY,
oLY39, B3OEIMEBYTYMWOO  06EOZOEYOMY-
M0 ©OboIoymaocmo30 J3aggzoLb 9994obodaob
gLbogmmmaogmo obLBO-gobdodHYdd. ob
000hBg3L, M3 Jgxdmydgmod MOZ30O06
0030M®M Y39moO 0MmOHMMHYdd (O60ToIYmma)
@0 0MbodbogL, GMA3 EOBOTOIIMMdIMO Go-
3b30 0O IMLObMYMOOL DO OLMOL

96moE, 3ogMdm abhgdmgLydoL Tgsobgdol
Logydzgmdy.™

307b9o30@ HgaMOMB0TbYImMOLY, ObO-
dogmmmo0L godmabzgzo dodgdgooL Lom®do-
LIYMO 33eMa300 OGO 0bHYOHGLEYO0O0 OB
0930600, OOE OHMTOBMHO O OGF FOMO MoO-
6039Mm39 3936090 9d0.

09-19 LOY3Y60L 70-006 BEMyddo, dbomo
360306mmmangdho  LBOZMGOOL FObB30moO-
9003, GMIMOL MOBOLAVE, FMO30M0 YI-
GHOOMIOd OBOTOYMOEOL @O LOLFJMOEOL
006030300 30OHMZ6900LY O EOBOTOYI M-
00LMOL OOIMMODY FOOZ0EO, dLYMO MO~
LORBOIOENO  OIPEOMYdIIMO  FdObOEO™ VO,
00®Ybo@, 3MH030bMMMa00L dbmGMM3ME M-
309630 L3MEOT, 0OLYdMdOL 306MH39M039
Bemgdoob, 9bcmogm @IGOL MOMLOEMOOm,
LOIBYZOM30OE EO3YM EOBOTOYMMdOL do-
999900:™ SbMOHM3MMM™Ma07 Mo, LE0OMIYMO
©O ggodogdo."”

0mLOBNTBOZ00 0L FoModmyde, MmI J.
BIO0 33OBROME OO J03603L EOB6OTOYMM-
00L LEOEFOOMIYG O BWHOZIH BOIJHMGIOL.
oLY, BOROMOMOE, WOHOZYIH BadgdYoL 080
3M030HMOb, 036900LMOL O BOOEOZMOL
9OHMOE, 00039Mm3690L  LOLOTWMM-LOTGYE-
69m BOM3MYOoL, 03039 MM, LOETGHBE39mM™
BOMHAIMYdOL F0039mMm3690L LMEoOMIYMHo do-
8999000 537xL. dMLOBNTBOZ300 0L goMgdm-
900, OM3 9. BgMo bIdoMo gHMLY O 030-
39 @WOIJHM®YOL T0039mMm3690L LbzOOLLZO
5330900L. 308., OBOMMYdO O dMHGEO dobL
3096 J9HO60M00 OBMGOM3MIMa30ycMH ©O LM-
30OMYG BOJHMMYddo. 9. B}g®OL dogH ob-
OOHM3MMMINYO BOIJHOO®O obLODBMZMHGOO
LOZFOMO WIOMMO, MO AL Fgbodmodmm-
0oL Odmy3L, 3003xM3B6ML V3 FOHYIaM®OOL
obgmo LEodmMmIYGo 30DH9dgdo0, HMIMGO(3OD
036030300 3OMABGLOO O LOEbMaMydgmo
0B0MO. 9. @}IOOL 3OgOoMOmL, dMYb0odbo
dbmmmE 30990mo 3ohHam®m 0900, FOMO OM-
LYOOMO OBLOBMZGMNOL goMgdy, d03yYya3d 093G 0

12 http://ebooks.grsu.by/criminal/3-prichiny-
prestupnosti.htm

13 3obmgady, 3., godnboao, d.,2017. 3h0d0bmrrmgoas.
03&)0[}0360[5 bOaHO&)(") 0’)3)0@0[50. 83 15

14 0dsg.

15 0dsg.



#20, December, 2021

161

Lb3o 393060960; OYF39L GO 03039 FHEOM-
0900, MO 906. 00 BOIJHTO F9IOD FOIMO-
6300 0L, OGM3 396 IMby®bEO T0dHPMO 3M-
B3MIHIMO 3EOLOGOIOEOO VO POFIBIOO.
0LY, 30aOMOMOE, FOBOMINYOO, HMIGIOG J.
3IOoL d0gc 033m30909mMm0 0ym 30dYBDMO
M6 30093MM00L: OBMOM3MMMaNI®ML ©O
LOEOMIYOL, 39E60g MmO oo BoBomobL
3096 d9hobom 0460 LOEFOOMIMH0 BOJHMEOY-
00L 333®Jo, bommm 3gEbogohmo 33odg Bo-
Boemob 3096 HOOMZOMO SO M3MMMa0YM
0009%0@. 0LY39, OMZM3IMMNHI0, HMIJMO3
9. B9GOHOL 3096 LOEOOMIYO TWOJHMGO® Y™
30hbyymo, Lbbgod 39E6ogG MmO 3096 OLObLY-
MEOO ObmOHM3MIMMa0ye 30090mo 35330
389030 30(H93MMH0OQ.

ObMOM3MMMand 0MoL 39(3609M9do, O M-
3903 LBOZMMOL VEOT0VBOL domMManx®
0969000, 03060L BOGIMIMOOL, BHOLYOL.®
3OHMBPGLEOGO 3. HM3BOOOM VMBOTbO3ZUL,
6Om3 Hoc®3060 L,06MOHM3MMMAaNd" dM03O3L
0993509M900L OOINOBOL 6 bombob TgLo-
bgd ©O OPYEOEYOgM0d 3oLI0 89309L Yy39-
mMOxyIMo, ®OE 0O3006L gbgdo."” BogtMod
03 JLOBMZOMD WO O™ FOBLODBMZMHGOOLOG
093L LOBOZOG0, MGMGOIM O gHOIMMMIZO-
36 3obLOBMZGYOOLMOD HEIMOE, dOOHLYOMOL
dyLbho  OBLOBMIGOL 3GOIHOZIMO  OY3o-
MgOMMY."8 SbMGMM3MMMand 39-19 LOYIY-
6oL 393609MHMOM30L 603bOZEO dOTNO60L
dmmmanol, 30600006 080 890LBO3MOEO
0OINOBL WOBOZYIOHO MZOEMLOBGHOLOM, O®-
Bo9OHO 0L OdoboLOOMYO M, 39690603
03009079 9090L, HOLYVL.™ dEV30V6OL gL-
Bo3mob 3O MmEgLAN VBMGOM3MMMZNd OO
3006L 0EOMYdEO Lbgd EFbM3gMadL, obLO-
BM3®O30 0L OEANML 3MOLOWOIOE00T0
O OOMMOEO OOYIPEaNbd 30LO BOMIMIO-
3mMMO0 O 3969MmMMman0.2% d3®Ybo®, ©O-
603ogmmonL dbmOmM3MmmmMaz0yM 30H9d9030

16 d000dg0¢ma, d., 1964. 7bo bogygems mgdbogm-
bo. mdagnobo, g3.40.

17 gobmgady, 3., godnboo, d.,2017. 3h0dobmenemgoo.
0éobigdel bodgo®m. mdognoboa, g3.17.

18 3obmgady, 3., godnboo, d.,2017. 3h0dobmeremgoo.
0éobigdel bodgo®m. mdognoboa, g3.17.

19 odag.

20 odsg- a3- 18.

360  30379moLbAM® 0LYHMO T@WOJHMEYOO,
GHMIMYO0E OFObOLOVMYOYIMOO dOOTNVBOL
3mbgdobmzoL, 3oL BLOJo3®O O LMAOMHY-
Mo m30090900LM30L.2" FoHYdMO O3 F3IBL,
00939, I6O T03035Mm3bmm LJgLo, odLOZO
@O GOLL. OO Tgodmyod VBMOMIMMMIO-
360 RogJhmMHadL 303039M30Mm (HMMO3
000L 9. W90 V039MmagdL) 3OHMRBILOY, LMEOO-
MO0 3EMIVOIMOO, SMHBOEO O ObOm-
mMY00. 3OMEBYLOY, BOGTMIOIINMOY, 3O MY
00 3emoLoLOEA0 3YMZBOMMLY, dMBGOOO O
306OmMAadd 06 O0MOL dEVTNOBOL M30LYYY,
00900, 06 390dmgdd 303039M30M™M Ob6-
0OOHM3MmMMman e 30d9d9OL.

09069 339x3L 9. BIOH03 F003xM3060 ©O-
6030gmMmo0L qodogydo d0dgdYo0. dLgmo
©oLObgMYOd  FMIOBOGOYMOL  OEVTNO6OL
30M9aMI339m0 01x6900L 00 dOMYd0m, OHMO-
md0E 0639396 9oL dmMddgadoL. obobo 3g-
0dm900 04mL LOZFOME FOOZOMBIOMIZOB0.
9. ®}IGO0 ¢doZIH 3009000 T003xmM3690L:
LOLOBENM-LOIYYOBYM BOGOTMYOOL O JeMo-
ohg® 30O mdgdL. gL P3oboLEZbgMmo EOE
303maboL dbEABL OBOTOYMOL HOYBODY.
396OdmE, 3MHodobmmmaog®o  Jgbgoagmmg-
000, hhommgmom, (303 J39Y69030 @OEOO
0LYm EOBOTOYMMO HOABOL  OEMOOIMDY,
OMIgMOE 30306MIYm0d  LOZYMHG®dOL Bo-
600M3Y3, bmm®m LOILOHYJMHOM ©O MO0
939469030 0@O30060L LOEFMEbMOLY O Fo-
63OMYMMO0L  B0boOMIIZ  903OHMPYMO
©OBOTOYINY00.

30%90mo 39LOTg F3IBO LEOEFOOMIYEOO bo-
LoOMOLYY, oM, gbhmo dbMog, P6O d0go-
39M30Mmm ©ObOTOYEmmdOdg 03 LAOEFOOMYGOHO
30M9amL gogmgbo, GMIgmMT0E bMm3zOHMdL
03603039, ©O Jgmeg b0z, oL LMOEOOMY-
o 0bLHOHYDHIO0 O LObgMABoym 3mmo-
Ho3a®0 BaL-6ymdomgoo, LOOE OOIN060
3bmM3OHMOL O FMM3069MOL.22 03EYLOE, L-
300G 3060HMmd90do 039moLbIgdd MFOLY-
60 9aMIOMHIMO0L go3eM9bo, ZEMOLMOMmNZ0
3aM3dGmYMOd, IOHMI0L MGOaobodOE0od, LO-
DMaOOMuoMhoz0o ddM0, 3bM3MY0d0 JomogJo
©O LOBMOE, FOOOMHIYOO, VMBIV, HHMO-

21 odsg.
22 odag.

dobgoe 3003600 O bbggoo



162

#20, ©9399%géo0, 2021

dobgoem 30063600 O bbggoo

300, 3MMOH033M0 Bymdo. 0dgob bommO®
hOBL, M3 LMEOOMIYOHO BOJHMDYd0 FOb-
LOZYMEYO0m TOOZOMBIOM3Z0000 MO30LO
d0booMOLOM. =

360306mmmannl oLHMGO0T0 0ym OMOY-
OO0 33IMMOY, LOEFOOMIYOHO BOJHMDYO0
©O9Ymm MHOIMEI60395 39HaMEM00E. OLY,
0080MOmOE, 39(3609M9d0 306-3060 @O M-
mMoO0060 3Ymxy 9o 30m LAOFOOMIYG OV, 306HM
393900, 93MbMA03M BOIJHMMYOOE. 93M™-
B6mM3037M 339BL 300373M3069090 00 WOIH™-
9oL, HMIMYO03 0MH0dOE VLIBL FO3MYBOL
0@O30060L FOHIHNOMIYM 39MOMEOMIMOODY.
003b9O30@ 00330600 ©OYm®oLY, 30063
HOPMOO, 3ooByzohm HM3HMOO §3mMbM3T0-
3360 06 LOEBOOMYEO. 303., J93993O MO0 O
90maMoE0d, HMIGEMLOE 306-3060 JBMEIOL
LOMEOOMIYM-93MbMA03OL” o dg3yo3L 39-
LY J39339BT0. BYLHO® dLYZY 300D,
OHMIgMOE 06LL30390L LMEFOOMYOO BWOIH™-
900LOa006 93MbMINZI® F3IBRL, 3YymBL ©d
330600369ML MG J39533BOE: 30OEO30MH0

23 3obmgady, 3., godmboo, d.,2017. 3h0d0bmrrmgoao.

0740l gdelb bodgodm. mdagmoboa, g3.18.

006MOMBMIB0Y:

oD~

990mdd9ad0L 93mMbmTN3IH BWOJHM®HOO®
©O 060000 H9OMJI9OYO0L BOIJHMMYOOE, B O-
3MMH0E 0MHOL FOZOMOMOE 3OHMLAHOHYG0O.
LOOBHIDGLMO  FOHMABGLMEG  BOLYBODHOL
d9bgmad0?*, MHM3gmMOoE LME0OMYM 30dg-
B90L MMb F3IBROE 3YOL: 1. 0bHgmggdhHYo-
Mo boLOOMOL BOFJHMGMIdo — BOMMMLM-
}0o, MHgm0god; 2. gbmyhoga®o boLoomobL
ROGJHMM9d0: bgemmabgdo, mobhg®obhgho; 3.
93Mb6M303xH0 bdLOoOdMOL WOJH™MEJd0: Lo-
MOM00g, OM3M3MENd30, SMHBGOEO ©O ©.d.
4. 3MOmMYO0 BOJHM®Io0 — OLEOOMOO
(303033b30).25 0MBbOBBYMO  3EMOLOBOIO(30O
0mgm Mog 603mma3069090L 3g03o3L. 30g.
0MHBOEO 06 Fg0dmgdd 30533M306L 93MbMm-
00396 BOJHM®9oL, 3oaagooMay, dbyggg, Mo-
H™3 0GHOL gozo3Eb3d FMGOMIYMH0 boboomal,
bmmm GHamM0g0d — 06hgmadhgomydabl.
24

3007b0s, d., 2019. obodoymmdal 3G 396300l
5(4)030500@(*)603(4)0 ol)33d(l)3(\)n. 53(4)50@0 ,do-
Gomdbognymgds s 3obmbo . N 2(62). mdogmabo,
33- 90. https://www.supremecourt.ge/files/upload-file/
pdf/martlmsajuleba-da-kanoni-2019w-n2.pdf

25 0dsg.

Deppun, 3., 1910. YronosHas couyunornorus. M

lepHeT, M., 1905. CounanbHble akTopbl npectynHocTn. M
Criminology. John F., Conclin. Tufts University. Ninth. Edition. 2007
a3obmgzndg, 3., 8009600, 3., 2017. 3H0306MEMME0d. 0xH0LHYOOL

LOTYOOHM. MOOENOLO



#20, December, 2021

163

CRIMINOLOGICAL
ASPECTS OF
THE CAUSES OF CRIME

Mikheil Gabunia

Doctor of Law, Georgian Technical University,
Faculty of Law and International Relations,
Associate Professor

Lika Kavtuashvili

Georgian Technical University, Faculty of Law
and International Relations, 4" year student

Ani Aslanishvili

Georgian Technical University, Faculty of Law
and International Relations, 4" year student

Anano Motsonelidze

Georgian Technical University, Faculty of Law
and International Relations, 4" year student

KEYWORDS: Criminology, criminality, cause

ABSTRACT

In modern criminology, the threefold division of the causes of crime
is accepted: physical; Anthropological and social. However, it should be
noted that in modern criminology there is an opinion that the reasons
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are divided into two parts. In particular, physical
factors should be removed from this classifica-
tion and the causes of crime should be divided
into social and anthropological categories.

For modern criminology, in relation to the
causes of crime, it would be most appropriate to
take into account the vast experience of the past
and to conduct our further research in a three-
part classification: studying anthropological,
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physical and social causes and influencing these
causes, developing prevention measures.

Experience has clearly shown that the sci-
ence of criminology in the fight against crime,
occupies a leading place among the social sci-
ences, whose recommendations should be tak-
en into account as much as possible in the social
control of crime.
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00L LOWYJIZ3gMdY, MO30LHdYMHYdO TgLOJMMO
000303 gdodmobohmL, M3 obobo Jgodmagdo
00mdo30 @O LOZOMOHdYI™m gobEaL 03 30-
HOOmM30L03, OHMIMYO0E OGO IMBOBOEHMO-
©b9b 03 goobyzghomadoL d0mgdodon.d

®oE Jggbgdd 3mbogd  3MbHGOIHadL,
960 3oboLOBM3IGOML, O 033mM0bL3YOO
0oLd0, gobaLEOBM3ZGO™M®m dobo LOFOOHIMYO-
030 076900 O 360bmm MO gobLbbgzogzgdoo
LAHOBEOOHIYIM oM03gd0LO O ZMboge Zm-
BOH®OIHL FMGOU.

3mbogmo 3mbh®ogho gb oMoL gmmgdd-
HMbYMO 3O MDHM3IME0, HMIGEMoE 06900
3M3309HaMPmo 3mEoL dodmygbgoom. dobo
30000600, 3mbh®oghoL dmboboemg dboMgg-

4 bogmdoqyodm dmgg{]dbol) d(*)83600(4)0. 60360 1,
®d.,2017. g3.287. http://lawlibrary.info/ge

5 bogmdoqyodm dmgg{]dbol) d(*)83600(4)0, 60660 33-
boa{], 30@@063@8600’)0 l)OaOé)O’)g:)Ol) %(")80(90
bohoo. md., 2019. g3. 108, 109. http://lawlibrary.

info/ge
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00L 3096 0b@M®IOE00L FOEOEYTd O PBi-
63639mYymBO bomdgzmhmadgool 3oMmog-
000L JgLGOHYENgd0LOL.

3mb0gMmo 3mbHHOghHgooL ghm-gbhmo ©o-
©900m0 0L3ggHo F3EIMIOGHJMOL 0300, HMI
h399madMo3 LHOLEOGOHIYM Tgombggzodo
306M03900L OEYd0L EOHML, Logodmo bymm-
893M9madd ©OEIoYmo 0gdooL dgbododaLo
30600 MObEOLEMYO0m, gL YOO 0YmML BMHo-
®ogLo 06 0gMoLHo, HMIJMOE JBRMYOOIM-
LOEMO 096900 FOOTRMEIML bgmBg3MHYMIdO
3Obmbom gomzomobobgdymao Babom. dLbgmo
BOOI0n EOIOYM0 bymBgzMImgogon 3o
b3oMHOE bOYod EO30L LOZLLN, My HMIgmo-
39 3boMY3 06 FYOLOYMO 3MBHEOIH0m oM~
30em0LB0BYOYIMO BOZOLGNO ZOMEYdYMHdO.
390093 3bomygoL Bemmdom Y6930, O30 LO-
LOFOOHOMMI0, HOG LOZFOMEO O LOGOFIOLO
©O0 @OMLOMOL OMOL OZO3T0MYdYMO. M-
60960 3MbH®OJHId0L P30OHOHILMOY Y39
6OM3 3odm333900MmmM, 030 IMIMIO 3063000~
mmm 30gomomolb Loxwydzgmdy, 3gMdm@
LOZOFOM 3MOHBMOTOLMOL TGO MHdOT0,
06y MBbMON6 3oyow3gooL ggmbom, GMEaLYQ3
3060 LYOL JgodobmL GHO03Y 6ogmo LOBM3ZO-
GHaoMmgm MmbmMmonb, my3dzo H6ogmL O& vgaL
0MBmo O 0M3oE® 3306930 doLo Jgdgbo.
0LA39, 0g LOZOAdIMO BEOMOOL WOIJHMGO(,
6oaob Jgbodmmo 03 BoBomdo BOGIM-
00300 3MHMOMYad MOMmam®ME 9Yyow39mmob,
00939 300Y039MOL AbGHOEOBYE, MO 03030
037m0bbdgdy, G™MI my GmIgemadg dboMy
06 JgoLGOHPadL BOZOLE Z0MEYOYMHOOL,
03HMAOHYOHO® bEYod FoM03g00L  ©OZ0L-
6900. LEMOO M0 0 ZMBHMOIJHgo0 PB-
®3639mYymiL goMm0ggooL JLOGOMbMYLOL
©O MO30LYBOMO 30OHMOIOL MGODOHMZO6
06(9M3HIHOE00L MOZOOL OEFOMYOOL.

dmgmg dodmbomgolb 390©a8, 30Ma0
096900, 3930500Mmm gmbogcmo 3Mmbh®oghoL
©OMIYO0mMO O JoMYymxyomo 3boMygon, dLY-
39, 306Lb303900 O LOGGO ™M™ 3oLLO O LO-
bOOHIMm bgmdgzHamadol ImGOU.

©Og0Bymm 0dom, OMI ®mO03g IM6-
H®OgHo 03009090900 LOOBHYGILM ©O
30LOMYd0L LOBMZOOMYOOL ZobLOBdMIGYMO
6oBomoLOM30L. MY 30(hYy30m, M3 3MbOY-

60 3ObH®ogho LOGOOMEO YIGEEMIMO, G-
©avb 030 3M03HMaMoxwnodId OO®YJIBYOY-
™m0, 9LIB HYIOMOY, OAMINBOMY 0goEVb,
®md 6900L30gM0  3MA30YHoB Yo 3OMIZ-
6030L dbaO3LOE, ambogt 3MbHEGOIMHddo3
0MHLYdMBOL 9O M®MTYo0L GOLZO, MOE, F9LOO-
MmO dodmB393mm0 0ymb 3GHMaModgdolb 393-
@MI0m, 3bmM®E 080¢™M3, HM3I oM OO 03y-
3039L LEMGOE.

oLI39, OHMEYLOE BV03g byeMTg3OH YOO
©OMIYOPMOO 0O LHObOOGODHIYMO, OMHOHE
3mb0gmo 3MbhH®OJHd0oL godmygbgdom, Lo-
LOTOOMHEMMLOMZ0L Fo3oOM30L FgamMb3930-
30, domoob dbgemo 096900 30LO FoObboMaY,
o306, JMYIIoHOOYMOE, POE 3OMOMY-
30 BOMIMOTMBdY 3MBHGOIHoL 08 BoBodo,
O3 @Oagb0mo 0469L, My GMOOL FoBMM-
O bgmIg3mHPm00, 96 LOGOOMEO FOBMGD-
©O My 0MO 030 ©O Jg0amIA 1339 000L go-
33939, ®O 30MEOYdYMOd O0OMZO 06 OM
OMM3979MO LOYOOHME.

bL3IMO dMBMMATNOL B6IGY

30300H0300L OLHM®0O dMHBMIGYMOL
0m3mMOL. 03 EOMOL 3obIOZMMOOT0 OBEMO-
GH0omMdO3 OO 3HO gobzmm 3dzamab @O mdo
300mMyg69039m0 3GH030hH0Yem0 39 MPIO0O6
@O 3MOgH030006, JOMIMaL MObOIgOOH™-
39 H®9gd46MmMma09003@Y. LBMGYED ghm-9OH®
OLYML BOOAMOEEYOL LAOG(H 3MBHDOIHYd0.5

6OOMmamdhE  36Mmoéomod, aLHMGOOYMOE
bgm393MImgoo  (3MbH®ogho)  Jdzgmgbo
0bLAHOHIH0O, HMIGMLOE 30MZgMOE OM-
3oL LOJOGMOMIn 3b3Hd0M. ZMBHGOIHOL
BOMHIMIMOOL oLHMG0O MHOIHY60Tg LOYZY-
6L 0m3MOL. 93mgdoL gOB30MOMmYO0L TgLo-
0000LOE. O3 LERYOMIOE doboEoY 0go
(33@0Yd900 O dob30mOMmYdY. ML bgm-
3936H3m9o0L  gobaodmHhgod Jgodmgdo  oLY
HOBAMZ3OYOMNdM™M: byemIg3tnmaod BomIm-
0a9bL 306mHMm36900L dogl godmamabomo
6900L MHgoM0BOEOOL LOTYOMYdOL. 030, BM-
3MO3E 93MbMIn3u®o LOJ30ObMOOL Fobbm-

6 gobommgo, o.,2020. denmdhbgobo 3G0biodgon o
bogydgmgodo. mo., 3. 10.
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®E09mgdoob 0bLHGYIGoH0, 30G-M36500L MoO-
3009Mad0L  LOWYJ3gmL  BOGOTMOEOAINOL.
30L0 36900L MOMBOBH FgLOJIMHOGIN OO FOTMO-
33900mbL GOIY6039 doOHOMOO dL3gIHO, M-
39emmo 30bg30mO3, 9hmo dbMog, 3603369-
aMm30600 goboLOdM3IGOML bymMmIg3HYM9doL
(3690600 0L gOBIOGHYOO, GO OOOHMOBYIYMOO
09600YMm 393609090080, bmmm, d9mMy
db®03, 030 30603OOHHML JIYONMEO 3Mb3MY-
bdymo LObYENBY3OYMYOM JOMOGOMMOHdO0-
©Ob godm30boMmyg. bgmdg3®ymgdol 369000
©@IB0bo3Eod  LOJOOMZaMM™ML  LOTMJOMmOIM
3099030 06 HMIgeM0dg LOLZO LOTOGOMMYHd-
03 6m®3030 06 dOOL dMBLG039OYMO.”

o3 899b900 ambog®  3MbHGHOIHIOL,
0MHLAdMOL g ggdHOMBIYMmo 3O MHMZMO,
OMIGMOE  3M3307haGImo  3mEolL  3odm-
y9bgdom 069gMgoo. dobo dodoboo, ™MMm039
dbo®moL 3096 0b@WMGHIOF00L OEOEIYFd O
bgm393Hgmagdol 30HMdYo0L gL yemadolL
10MY639mymao. 3oL dLY3H gdoboob 33000
3MbH®OIMHVL.

3mbogho 3mbdm®moghoL 0Yd 30M39MOE
1994 Bgmb gohbo. o3 0IgoL O3Hm®3o
603 LOOMD, GM®MIgMoE 0xGOLHO O 3Mag)-
3MacMOWO 0Ym, 3ooEbmdogho, GMI ©IB39-
bhHGOMOd90Mmo  ®YaLbh®OL godmygbgdom
d9LOdmMYOogMOd JJHOMBIMO MZOMEO-
9300909 Yo0L bgmBg3MIYMYOO0L FOBM-
3900. 0Mbodbymo 0BgMgdd 3moob Lobom
O ©O30MY0dL dLGYMILL 3O MEMVTO, M-
99mLOE ZMBHOMML PB93L dENM3gda.

2008 B6mo@ob 3339 d9Lodmgogmmo byoo
3mb60gM0o 3MbhE®OJHd0L 0©goL 3MOJH03o-
30 gobbm®mEogmado, bomm 2013 Bgemb gm-
6090 3MBHGOIHgo0L ddMJdgYdd ONBYm
9.6. ,9m06093“ (Ethereum) 3GmgdhoL 899-
960L Byommo0me. 3mbogho 3mMbHGMmOgHgo0

7 20Gogbady, L., 2016. bgmdgzdhmemgdel mogo-
bygengdol godamagdo bodmdomoedm Ladobme-
do. md., g3 60-61. http:/press.tsu.ge/ ob. Enders
,C., Wiederin, E., Rainer, P., Sodan, H., Der Sozialstaat
in Deutschland und Europa, Peter M. Huber (Red.),
De Gruyter Rechtswissenschaften Verlags-GmbH,
Berlin, 2005, 365, Kittner M., Schuldrecht, Rechtliche
Grundlagen — Wirschaftliche Zusammenhdnge, 3.
Auflage, Verlag Franz Vahlen, Minchen, 2003, 161.

8 gmo®ondol bododomgddogo d3bgdol dqbobgd
ob. mgdqgmaodgoco, b., 2021. goobhoydal, Go-

(067 LAV ZMBHGOIHGO0) OGoL ™mE dbo-
ML FMmMHOL Fgmobbdgdy, HMIgMmoE 060bg-
00 dMMm3hgob BMBOEImMO 00d0dn. LAVG(@
3MbHG®OgHad0 0dma30 03H™MAOH0DYOYO©
30ob@oL  FgLodmgdmmdOL TJgmobbadgoy-
mo 306 M0900L Lomydggmdy. GMamM©OE 30
LAOGDH ZMBHBOJHBo TMEIIeMo  30OHMOO
d9LOYMEYLY, TF9MOBL3YOO V3HMIODHYDO®
0OLOYMEIOd O 0J(H03900 (TOFOMIOMOC:
BIMOO LObLOYOO, FOBOIYIO ZOMYHO, LO-
33006H900L J@YOO) JOHMOIO® FO0(E3MIdO
3MbhH®0396(hgoL ImEL.®

LAOGDH ZWEHGOIHIO0 OWIYIBHOYMOO
,0mMm3hg06* (Blockchain) haggbmmmaonodyg. gL
3060B6omadgmmo MHggbHm0o, MMIJMOE ©I-
3960 OmM0dgdgmo  LOLHYIOL BOGIMOOIY-
6L. 030 OHLYOMOL ghm JLgEMTo EOZO3306MY-
090 3MHO30M0O 3M3307Hacolb BYyommdoo.
o0emm3hgobo dmMAb3OoMHOMadL LOTYOMHLOL
0dm93L, Zobobm®(E0gMMb  ™M39EHOE09d0,
30O0HObMb 06RM®IOE00 @O TOHIMOOMY-
M0 00MHgdYMadY, 306390000 O FYodO3MYg-
00L gotndg.

LAOGI() 3MBHBOIHIO0 OBLYOOMOD 3OIMF-
039000, OHM®MIMIo03 0936900 3MI307HhacY-
O m3ogob LOBYIZIMBY O FOEOY(39TO
3OO0L M®Iom. LEM®YE d3ohH™I, 3oMH0a9-
00L 06 bgmTg3GMMadoL dMboBomg dboMyg-
oL Jggdemom EOGMBAY6YdYMbO 0Yy3696, H™MI
bgmdg3Hgmagdol yzgmo 306MHmod JgLey-
MO0 O 39Mm3 9hmo dmbobomg 396 390-
9oL F9330MmML 30OHMBYO0 OB FMObOOBML
30m0 06HMH3HHOE00 LOZIMNOMO MOZ0L LO-
LOGORJOMME. MO VML §330060 bymdgs-
MHYmM90900L 3obmb0.™

LAOGY  3MBHGOIHYO0L  godmygbgdalL
100G H039L0  FOFOMOMONO  FEOZOMbgEMImM-

6(*)&)3 8(*)603(4)0 de@éod@ob l)oHoé)mgj)gb&m[;o
6333@0(4)36()[) %mangé)mo bodnmbo, 53(4). ,,l)oHo-
Gooo o dbogmon®, N17, mo., g3. 163.

9 3obmgmoga, b., 2019. drmyhgeb @gdbemmmgo-
obs 608(‘0336350[} 33&)[&33"]@03360 ggj){]j(b&)m-

byen ddodomggmmdsdoa. gg. 15 http://shromebi.gtu.
ge/ (ob. lansiti, M., Lakhani, K. R., 2017. The truth

about blockchain. Harvard Business Review. 118-
127 pp;) (https://www.forbes.ru/tehnologii/343843-
programmy-blokcheyna-chtoprepyatstvuet-
massovomuvnedreniyu-smart-kontraktov).

10 https://www.blockchain-partners.com/ [4.12.2021].
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B96o. 03 bgmdmBgmHom bgmdgzHymadoly
dboMmgadL 3gxdmoom oYyobmb oM33979M0
GOMEY_MO0L 3MbyhHado deMm3hHgnbdy. bomm-
39309magdalb gl 3oOHMOd PYBOPYB3gMYmRL
3hmagghdo  0639LHOGYOYMo  LObLGYOOL
JLO@WOMbMgOOL.  BOGIYFOHYOMMO0L  FHO-
mb393030, MObbado O03HMIOHYOOD ©OYO-
636900 0639LHMOL. MY HIMOOHOMYOY-
M0 MObbOL Jgacm™m3900 BOMAOHYOYMO 0YM,
00306 3G030mMmbgmmAmBgGmHoL dMboBommggdo
00gHogMadgb ™O3000m 3mo30d9dL, O3
@OOOLAHYMYOL 03 3O MIIHOL FMOBEMBOU,
6OMmIgemIoE 0639LHOE0OL LMY H090.

309bgoO300 030LY, HMA3 dbOMO HYJom-
mmangoo0 boboEmEbemmo 3603369MM30600,
GHOMO dMbOaL GOOZOMIOH0O (33¢0EMHO9d0
0O g39Yobo gobzomocmmal hagdbmaenmagoycdo
LOFOOHOMOL Jgmbom, TgLOJENMO dOENNO6
0936 3OMOMA3OL BO306ygm, MHOL JOEo-
LOBY39HOOE LOZOO™ 096900 LbgoOLLb3O
36490900L hoGHrmyemmdo. ghmo dbcmog, LOO-
On 3MBHGOIHIooL godmygbgod byemdgzcy-
m9d900L OEIYO0L EOM®MLO O Lb3OOLLZO
LObOL ®HoLZL VBEOMYOL O M3MYdY, BMI
030, 03000 3EZMIOOHIMONOL FOAIMIOBO-
9, 09300 JLOGOHMbmO 08 30HgdOL godm,
6Om3 LOJIg a330d3L 0O LAHVOOOHYMOE
38990600m bgmazmHPmgodLMOL, MO To-
®HY3OH03IMH dMaMGomIMOb, dgmeg dbMog
30, 03 0Mam®om3oL domomoo dMLO 03o-
30 3am3om9moL, MMI Y3z9mo OO30MIYOd
®06308093OYMOQ Yoo FgLOIMOIL ©o,
96HmoL  JggLEHYYdMMOoL Jgdmbzgz30d03
30, 030 ©O30MdOL 39MOM dLGYMYOL. BgLO-
0030LOE. 08 BoBomdo 306yadom oM3397-
om0 LObOL 3OMOEYTOL.

b3VMO MBOMATNBIBNOL
J@300™0 033eMCMMa03s60L
badue Va0

306390 ©0gdo, gobgzobommm, Mo 0GHOL
H9946mMM™ma0900L LOJOGMOMO. gL dOMaoL 3o-
OMO0m0 LOFIOMMOL POMZYdOL gD OMOMO-
™m0, MHMIgMOE 09O ®M0ObgdL  Hgdbmmm-
309000  LOBOOMMAdH0Z DY3YMOE0JOMO6

030330090  LbgoEOLL3Y LOTOGOMMOL
@OMRL (308., 06hg®BgMH LOFOO OO, dEHM-
3906 LOJOOMOMMO, 969Ma9H030L LOTOOMO-
mo @O 0.3.). 00 Jgdmbzgzodo, Lo®Y3o
,300Mm00mL 304gbgdm 0d0¢™mI3, GM®M3 gL
3V0m0yYygb900 08 OMEagd0L ZoLOYOMNOBYO-
MO, MMIJMoE H9Jommmangdlh LOJOM-
MMMYOoMH0300 0MYarmotgoL. gbgdbo dgodang-
00 0ymbL 3ohgmoomycdo  HgbmmMma09060
308., 0677069600, 969Ma39h030 @O 0.9.

003006900  ymzgmmazob 0yYynbgdbyo
30 bgmm 0MOLYGYM HYJBMEMMandL, M3
bgomL J996ymoo domo 3bma®gdolb godo-
OH03900L O, 9FO3OOMIYMOE, BFOOTNMO-
©b9b 30L LEYMYMOMABOL O ©Y3060L JBROHM
30MOm @MBABY. oL OOBYM 0bOYLHGOYMO
®93mMYE00L 3M6EIBEO™.

30300HO300L 93MMYE00L Y306 ©OaOL
106033690mmMm3069L gO3AMaMbYoOMO 0830,
HMIMYoddE MmO30L O™MBY OO JOZINY-
60 IMObEOBO OEVTNOOMO (3bMa™Mgdodg ©O
bgmo Jgynbym 3o63000M900L 9398 ghHO3dY
30obamoL.?

MObOIgOOHM3g 930 ™M30L g3obzomOMyoaLy
LO®Yyd3gmo 1780-006 O 1849 Bmgddo oym
3369390906 ™ 93MbM303xM0  HGOOBLABMM-
303300, OMIgMTOE dMOE30 OO 06YLE-
0gmo MH93MmEYE00L 306MH39MM0 9Ho3900 OO
3™39630mo  LOJ300bMOOL 303 IJBO™
BMBOMO FOBWOOOIMYOO.

bho®30bo ,0067LEHGOYMO GHIJIMMYEOO”
30MH39MO dodmoygbd 0bagmobymadd  ob-
HOG®H03mLAY OVOHbmMmD H™M06o0d (1852-83
66.) 06M0o®obgmolb g3mbmdogydo 3obgo-
MOMm9eo0L  omLOBYGOE  1760-006 1840
Bemodyg. H™obdolb @OH™oob gb Ha®3nbo
IBOHM BOOHOME 3odM0Yygbgdm@o. 06ILEH-
®ogmo  Mgammyaoob  dodomoo  dobo-
LOOMYOMadO  0Y4m  HYJoMMMaN Mo, LM-
(300YM-93MbMB03IM0 O FIWHIOIW0.
30639m0 067LEHGOYMO BY3MMIY30d 1765
Banoob oobym, Mol 3909303 Y39mody
©OEO (33CM0MJ0g00 3MbOO 06IYLHG0HdT0,
39MdmE, 9990b0do3ooL Lobom. 03 OO®-

11 https://ied.eu/ [01.12.2020].
12 gobommgo, o.,2020. denmdhgobo 3G0biodgon s
bogydgmgodo. mo., 3. 10.
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LM30L VEOTNVBYd0 BOLIOGOL FOLOYOO® TM-
03M390696, oLY3g, 00 3gMomEIn FOIM-
3mbgdgmm 0460 obomo HodoL 9bgcmand, Mo3
0maz006900m ALOGPMMOML H30bogdOL Bo-
®HIMYo0L EOHhJOGHYOOT0 EOGbIOMO O VoM
93MbmA3030L  3obz0mOMgdd P MY639MYm.
30000 30Mma®mogLdy, MmIgmoE 0bamoLy-
mo }gododmo gobmoom, 1765 Bymb dogob
LOGOMOZ0 39Jobadd0 OTMOZaMBY, GOE J93-
©ama3, 39940603900 LOJLMZ0 EOBZOL TYTom-
00L 3M0b6(303L EOYOM LOWYJIZMOE.

o dggbgdd FgmGg 06ILAHG Y G-
3MMIYE00L, 030 04m LEGORO 3obB30MOGHOOL
39M0mEo 06yLH®00T0, dgmbg 0bEIYLH-
®oymo MHg3mmyEoo 1870 Bemoob 06ygoo,
30M39M0  06ILAGOYMO OJZMOMIYE00OO
0omJaoL LOY3ZYbOL gty O FMoHObd FOLO-
360 H9gdbmmmaogtho 30mBozg00 06ILH-
0900L g mIo, GOJOE 9bg®a00L dbOMO
ByomH™ML 3ohHgbob Jggbym bgma (gemgdbh e ™9-
69300, 3od0 O BOzMmMN).

990LV3 0BEILHG YO BY3MEY30d 1969
B9mbL @O0Bym o 39-20 LOYZYLOL gmd g Bo-
930630 OO 303 9O MO, SO JEom-
00, 96963000 Byodm — doMM3YEM0 969G 300!

(3 399b900 OMI M, 3gmmbg HY3MEY3O-
oL, LBEMMYE deMMIHYNbo 0M3MYdd Bgmmby
06@ILAHG Y GJZMMYE00E. dOMOOd Im-
3MMIO 30b30bommm, my GOHMI 0mM3IYOd
030 0MM®M MOMOOL 06EILHG Y BY3mMMY-
(3000@. 0739 bodo yb6@o 3ogLbzoL 08 BOJHLOG,
O™ LAOG (B 3MBHGVOGHOL FJTOMIS O TWYb-
JEomboMadd 30MHO30MHOd ©O303300907(M0
0mmghgod  HgbMEMMME0dLMOG.  LBEMGgE
oemmdhgobolb o 3Mmodhmaomybol godm-
69hH9b0d FOBO3oMdo LAV ZMBHEGOIHOL
OJHIYOMMO0.

oemmdhgobo  (Blockchain) 0bgmobytMo
LOHY30OD6 AMEOL, HOE JOOMIMOE ,0MM-
39000 3od3L" 603603L. gL OMOL FYET030Q©
9%0cmHEo  HoboBgMmgoob LoO, GMIGMLYE
0eMmm390L PbmY096. deMm™m3hgob LOLHHIOL
399060L momomo 2008 Bgemb dLObYMYd96

13 303b0dg, 0.,2019. dgmmbg 0boybindonyemo Gggm-
0o —7do0mgbo gobsmmgdol 1dbodgbgmmm-
30bqbo 30dmfhggge LoJodmggmmdo. mo., g3. 2.
www.researchgate.net

@0 90L JggoboLb B0oBgeagb 30639 LOBH™I0
B030dMHML. dMIMI®O MM 3MJ30M, OCNM-
3H9060 — gL O®HOL AMBOEYIMO 00D, BHMIY-
MOE 0006OMYOS O3HMBMANYOHOE, 9 ™M0060
3960®oL goMady. 0bBMMIOE0O dbMEYdO
@O 0060bgdd 9OHOO@OMYMOE LLb3OdEOLLIY
dmBymdommo9ddo. oMo 0dobo, GMMmI
0emm3hgobo oMob AMBO3Y3mO JLOGOMbM
dgbobgolb LOIPOmgdYy, oL obLY3g obzwobL
LA 3MBHGOIHL LO3ZOBAM 0b6BME®TO-
30oL. demmdghgobolb 39339mdom dgLodmg-
0900 doEO33MHOm 3oM03900L — dboGgmoO
do®oL bOMdOL Logombo — gOH®MEZ30MOM3060
OM3y9g6HhoL 0OLYOMOY MHOIEYBNIg 30M0L
bgmdo JPo®I639mymxrL IMbOEgImO JB-
3MammdoL @O godmMopbogh Hagdbozn®
®03obbagoL.

OOM3MOE 3339 030Wb03bgm, demmIHhgnb
LOTOGOMOMO OMOL HYJoMMMax®Ma LOTO-
HoOmob ghm-gOhmo OMan O, dgLodvdo-
LOE, HYJOMMMMa09d0L J39EOMAT0O LAVG (),
03039 3mMb0gMo ZMbh®OJHad0, OMamd3
96HmM-9MHm0 06LHOHIYHO.

L3O dMBAMATNNL d0633MLO

bgmIg3cmHymadd mMomabydo  LoHY30o
(mom. Contractus, Convention, Pactum;

063. Agreement, Contract;) @o 3gedm LoOdo-
Oomdo 900h6930 3oM33973™m Jgmobbag-
00@ MG, 06 MHOIEYbodg 0xdooIyem 06
R}0d037960 306HL JmGHob, HMIgmoE BoMIMm-
dmoL, 33mob o6 B6yzghL 03 39GIMLOTO-
OOMYdMH03 JBMIYOGOLY O FMZOMMIMOY-
oL, OMIMYd0(3 3OIMIOBOGIMOL MOZOE
08  ©OEYOYMO  bymdg3MYMYo0O0 I,
0LY39, 08 LOBOOMMYdGDH030 BME®TYO0EOO,
OHMmImMadol3 dmdagoagdL 03 LobymMIBormL
HaGoHMG®00dg, LOEOE VO™ bymmIg3ty-

14 bobodg, ., 2019. denmghgob (gdbmmmgogdals
(90 60(8(4)'3@0 d(")a':]GOdOBOUbOl) 606800’)0(4)36()[5
8(")80809’:)0 0')06033(\0&)(*’)33 6@(")60@3&) 60%68[}-
do. 0., g3. 485. https://dspace.tsu.ge/ (ob. “8 ways
blockchain can be an environmental game-changer”,
Celine Herweijer, Jahda Swanborough, Lead,
Environment Initiatives, World Economic Forum

www.weforum.org).
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mgoo. bymdg3mymgool OEYLY, ©LY3I
(99603maL Jgdmbgn30d0), dgLOJMYdgMOO
B9GHommOo0mo m®Iom. bgmdgzdgmgool
B9GHoMMO0mo m®3d 3dymobbdmol bgm-
393M9m900L 9agboL BaGHOoMMIOMO® O
bgmdg3mHymadol dbodgmo dogh 3oL bg-
mM3mBgcmHoL. 08 bygmTg3mHymgdob wmGHIOL
d9LOdmMadgm0d  ,30MHH030 BIOHOMMO0MO
RO 3x6momm ©oO dobo LOFOGOOHMYO-
®030 30Ma0LOOBbMdOLMZOL  LOZFOIGOLOO
dbmmmE 3boMmgmo bym3mBY©mo. 030LMOG,
0609369mM00 oM 0g43L 0doL, bygmIg3®y-
mgoob Hgdbho bgmomoo 6oBgMHo, LOdgdEO
LO0YdEO FOBJOBOMOO OdgdEOmO, 3MI30-
309Gy LOIJOMmMadom 0GOOL VdMoOgdEo-
mo, my bbgo MO0dg H9dbogzyc®o LOIYOMg-
00L dodmMynb9do0mOd gLMHYmMgdymn.™
BMaoEO®, 3MbHMOJH0, bgmBg3Mymgdo,
306HOMO0MOE, 3903500 MO (doG0MO®N) bo-
Boanobogob, gbgbod — byemdgzmYmgoolb dg-
LOZOMO (3rYOTOIYMO) O bgeMTg3BYMYo0L
do®omoo boBoano. mogoLb dbMog, gb mMo
6060MOE 30OHMO0MO® FgLOIMIOGINY ©O-
34mm boBomgdo@. dgLOZOMO BOBoMMO EO-
34mm 390938 bobommgdo@: bgmmIgizmnmgool
9.6. ,9n00% bogmdgzmHymgool 3M9odoymo
(Obo®9goalL aobLOBM3MY), HIM3NbMO Fob-
30GOHH900 O bgmmIgzHImgoob dmMaoo ©I-
03mad060. bygemdg3Hgamgdol doHomMOEO Bo-
Boano 306MHMO0mO© dLY3g 90O TH3IR0
60B60omgooLOgob, gLYboo: bygmdgzGHymadaly
LOROBO (08 BoBoMTo 9O MO, Vb GHVIMEYB0TY
606009000 30JLOTOMYGOE BYLAHO®, 3M-
63MIHIMWOE ©O LOIMYMBOMOE 06xMYOd
oL, oy GoOdg (ML TgLbobyd) 0Ydd bymdgs-
MIMYoOv), bgm393MYMYo0L 8mgdgooL 39-
GHoMOO O dogmoda dgbamob 3ohmogon (o3
B6oBommL bgmIg3mHymgooLomM30L  JoowoLo
0603369MmMm00 0g3L), bgmdgztymadol abo-
900 JBMJOJO0 OO FMZOEIMO960 (30M©Y-
090mM909060) (bgemIg3myemgool dadm30), dLY-
30 b 393MIMgo0L 8mJaggooL 3g69y39hoL
LO®WYJ3EYo0, bobomo LOEO3Mm LOgombydaL

15 mydebodgomo, 3., 2012. bgemdgzbhmmgdol dgc-

8860[5 (I)OdBOdO Q)O 30@({)363@8600’)-[5080(4)07-
@86&)030 6(")&)80003@0 (4)06"‘]@0&)88)0 0’)2)., 33

5. http://eprints.iliauni.edu.ge/

30obByzghoL FgLobgd, bobomo BMGOL Jo-
FOGOHImo LohYOEooL gbobyd o byemIgzey-
mMgooL EOTOHYO0mMa 306 MOxO0/YOYMY0Y-
00."® LAHOBOGHYMM bgymIg3EHYmgdodo oLY
300Moyyc® o0 bgmmdgz®dymgoolb bobomgoo
06y 0MHLYdMBL baMTg3BrYMadoL dMbOBomy
dboM9900, om0 JBMYdgdo O JgboLeY-
MYOO® LOZOIPIOYNM FOCIOJOYNIOJOO.

®o@3E  399bg00  agmbogh  3MbHGOGMHL,
0903 3LOPYIOMOMm 030dg, H™MA LAVG D ZM6-
H®ogho IJ9agod LbzoEOL3Y boBomygdoL-
306, 3MB3MHIHIMO®, OMZMOH0MINLOFOD,
067 H9g4LHOL BOEZMOE OGOL FoMYdOH0ZYE0
OmMam®omao (30xM9d0), HMIgMLOE 03039
03603369 md0 0g3L, ®OE baomdnzcmHymadol.
39LOBdOBNLOE, aMbogho 3MbHGOIHgdo ©oO-
gom@omoo  3oMmEOIoIMmoogo0, MM3Mmos
LOZOMEYOYMMO FGLOLGOYMYOOE, COEIO6
dboM9900 my 06 JgoLHYMadgb bogoL® 3o-
MOYOPMIOOL, 030 O3HMIODHIOO® 06 FOEO-
30 39098 9MHo3ddg, MoE 030L 603bo3L, HMI
9O®0 30MOIOYMIOL FIYLOYM IO MOOE 3O
3090mM06393L LOYM ZOMORLL. 300390 J39-
gobo, MmMIgem3ol LAVG (G ZMBHEOIHYO0 ©O-
0373030, 0ym 0gemm®yLoo. dboMmggdo bgmb
0BgMgb 4330006 3MbH®OgHL, oMLYOYMO
3603hma3omybhoLb Jugmgodo LObLGYOOL go-
ado3boLb bgmamBy®MoL dbgozLo FgmMmEHdOL
300mygb90600m. dbomgmo 3096 bygmdmBgHoL
8900093, bgm39g3MHgmgdd domodo Jgob. Lo-
bam393OHYMIOM  ZOMOIOIMYIOJOo0L  OZDH™-
30(h0dg0gmo JgbEHYMYooL PYBGYL63gELOYM-
RO, LogoOHMO dOLYdMOOL FOMY3m, O3
LOTYOIYOOL 0dm 30, LOYMOE V3HMIdEH0-
806900 dMObObML LOZMbHGOIH™ 33069b9-
00L IgLOYMYdOBY. 9L 60T6O3L, M3 §330060
3MbH®oghagoo 390dmadd oMHLYdMOAL BbMm-
mOE 3goMmodmdo d330069M0 3mbHGoghobL
™06099dh90d9 FgLOYMYPOOEO FMEOL FJIBY-
MbgomOE O33900m. bgmTg3emHremgonL yzg-
MO 306HMO0L J6O 3JMbaL FomydoH03x60
0MBYMO O JgLOmMadoL BOMYENO MMFZ030.
4330000 3MmbH®OgHo 03mMbHGMMadL Jymmg-

16 mydebodgomo, 3., 2012. bgemdgzdhmmgdol dgc-

6860') oadgﬂdt) Q)O 30@:’){9{]6’3@8600’)-[5080(4)0)-
@86&)030 6(")&)80003@0 (4)061‘]@0(4)02)0 0’)3)., 33

10. http://eprints.iliauni.edu.ge/
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LOMAY MYBYMOTZ00M0

00L 30MB9Y30L 06 POGM3930L obLOBMZMY-
0 306MHM0900L JgLOBOTOLO® O O3MMF-
039090 30609009 @OYOEOObMOm 0mydL
©OIMYIY300909m oOBY39(H0emgogdL. 03Mo-
300, 9330000 3MbHGOIHOL doBHOMO®O 3M0-
630300  LOZMBHGOIH™ IJOHMOYOHOMIYOOL
d9LGOYMagdOL LOHYMO OZHMIOHODOGE0d ©O
LOOBYOMMOL. "

©abyd36y

©oba33bolL Lobom 8ga30dm0d 3MmJ30m,
OmMI 0mbodbymo mydd domda LOOLbMHY-
LM O OJDHIYOMP®0O 30LO F0bOOOLO®OL
300mA0boMmg. Brdmm  d93M0  30LOYOGY
O®MaMOE LOBELOHIYM byMTIY3HYMY696dY
oLY3g aMbogd 3MbHMOIHddY, dobzoboemy
60O 30LO OYO0MO O JOOYMOBMMO bO®Y-
900, dL939 30LOJYIGY FoL Y30GOHYLMOYODY,
Hmam®dE Bgdmo 03mb03069, M®03g LObOL
bgm393Hgmagdol 0g3L mo30L0 EOHdOMO
©O Jodhymxyzomo 3bogo0.

LAHOBOOHIMO ZMBHBOIHOL FOBRM®TY-
00L EO®ML LogoOHMO 3M33xHabdHIcHo 3060,
OMIgmoE dbomygagdb ©ogbdoMgde bymdgs-

17 https://milloin-money.webnode.com/

NOTES:

®HYMad0L 3MABDOYOOLO O OYOOT0, MO,
b3oM Jgdmbz93030, QOO O@OHMLY O boMggod-
MOBOO O303T0MgdIYIO.

o3 399bgdd agmbogd ZMbHGOIHL, 080
®O30LMO3d0 FMOEO3L 3OHMIGOTYT 3MEOUL,
OmIgmdoE dgoolb 6900L309EH0 BBRMGDO-
(300. 30L0O BMOZOGH0 J30OHOHILMBdO OLOY, BMID
3000MOH03aL dboMggoL JmEob FobLObm-
®H309mMad9m0 306MH0g390900, OMAIMOMO3 dbo-
9900 ®™O3L 03MIBMOYE F9HO® OBIYMO®
©0 Lo MbME. LBOGH ZMBHGOIHIdOL go-
0mynbgoom dboMggoL dggdmagdom, 3993606
96®0060 JLYMO, HOIMOMOE b E0HINOY-
00 dmbo(393900L FOEOEHS  TPO3O3MYd0L
306939, OB MO30LMOZ0E YDHPY639tMYMRBL
3MbRB0IBE00MIOHMO0L EOE30L O 0bBM-
®30300L oO7Mb30LOROL MO30L OHOEHOOL.
00309030 030LO, O™ 0930 EOHOOMO
dboMY 03390900 3Mb0YE0 3MBHGOgHoL 393-
®bgn3030, 300633 OGOL H0bLIYO0 0d0LY, OMJ
LEMGOE 396 JMbEL ®O0TgL FO39MIdO
— 000L gOM3OMOLBNBYOOm, BMT O3 Y39MmoO-
0q3g®L 3OMIEOOTHYMO OENZMOHOMB0 03IMHOL
@O gm0 16033690m™m FEOMIOG 30 M OO-
6O® (33¢M0L 3oMH0agdoL.
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CONTRACTS
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ABSTRACT

The article discusses about the smart contract, its concept and legal
nature, as well as the place of smart contracts in the Technology Law,
which means a discussision on the important issues covered by this topic.
At the same time, smart contracts are compared to the usual standard
contract, where their pros and cons are discussed. The importance and
necessity of both types of contracts in relation to the current reality will
also be discussed.

At the same time, the article discusses about the revolutions
— from where they begin and how long the world has passed before
today's reality, why blockchain is considered as the fourth generation
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revolution and how important it is to develop and
implement it.

The article also discusses about the types of
contracts, which means how a standard contract
can be divided, in the other words, we talk about
consensual and real contracts. The definitions of

each of them and their need related to the smart
contracts are analysed in the article. Therefore,
we use the relevant chapters and articles of
civil law to be able to explain what is meant and
to what extent it is possible to follow the same
norms in the case of the smart contract.
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30bo yghodzomo

BLOFOMONZIT2ML BMBOL()
0Q3060LOGOBNIT0
3MOJJLOL WS ,,3ME2NBNNOL
ddbobdo® LEJOMOIZITM
30b6(MBAL 3M3NIMA) BM®AS1O
35630MOJoNL 3MHMOLJAJ0()

Jobo gpbodzomo

bodo®0orcnob comgh0, 308306006 bogtomodmeobm
26039660hgdob obobhgbd-36r009b00

bLA3306dM LOMYI3360: doMHIMNZgEMMBY, MMFIbm,
bodoMmommEohmagazo

ddba3da®0

LObgmMABoGBML, GMIMOE GMIyMo LME0OMIOHO LODMFO-
OMYdGH030 M®aOb0dO3E00L BM®ANL, oboLoomygdoLOL, 3mb-
LHOOYEOYH0 LOIOOMMOL 3936096 9d0T0 FOOHMYOYMOE hg-
90000 bymobymwmadody, Gmam®dE o3 (36g00L gbhm-gbhm
09(30mMYogem doboLoomygdgmdg. LOLYMIBOBRML 0YMHOEOIYIO
0MOLOLY O dobo 3bgdoLOM3OL bgmMmoLyBmMgdoL dLOmO Y3do-
®ohaLO O LOBOHOLM 8603369MMMOO doB30GOMIYdYIMOd 030M,
M3 bgmoLIB YOO BOGOIMOEIOL LOobgMIBoB™ML Md09gbHIG
90boLOOMYOYMUL.

MOb03gOMOM™M3Y, ©060307MOE® O LEOOWOE (330MIJOOE OOM-
do, LObgMABo™m B3VGOMZgEMO0L LOLAHYIS TYI0ZO VL
0boMO 3oamB393900L O V3MEO6YdOL Bobodg. LobgmIBoxym To-
HM30L MOFOBMHOL YoYdO M3JEHOHOYMMO O VI33OHYOH0 B go-
306900 LODHYOE0YODY, LOFFNVOOEMOO PBI3L Y3030 ObObEMyoOLO
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@O dmEaMbodo3ool Mo708d0. GITIMGHIOL
3O™ME9LI0 0E3MYdd FOOHMZOL 3MBEIWB(E0Y,
30L0 gobbm®309MadaL FgOMEYd0 O 0BL()-
3096(h9d0. dbmgdgM 3oodMHYdOL dMmombm-
3L 39(36096Mm900L GMmMOE LObyMABoRM 030~
®ohobL MgBRMG30MYo0L 3O M(E9LY0.

LObLYEMABOGM, HMFMBE OOTNOLMO LO-
BMaoOmyooL 3mmobhogdycmo 3ogehmoobyooL
306LOZYMGgoYMo  obLhobhydo, Lobymo-
LIB® LOJT0OBMBOL 0By OO MZIENMOOL
Obm®(309magoL  LbgzoEOLL3d MMaOBMYoOL
09039md0m. LObgMIBo®WM FFOOHMZGMIOL
30600MLL O JdoMHOMOE T0TOOMYMYO50oL
3obLOBM3EO3L  ZMBLAODHYEOOm  OBIHZO-
(3903m0 LObyMABoBML 0B67H00, BrOE 030-
30OMIMOE@ BoGAMoagblb Lobymadboxm
0006 mM39MmMOo0L  30DObL. OO MIGMMOO
™M0960H0MxdIMo oo 0ymL 3MBLAOHIEO-
0 OEagbomo LObyMAIBoxwmML d0dHBH00L
3GMOgdHogam  gobbm®3ogmgoody,  30600-
©ob LObyMIBoBML 30BOOL oo 36038309
Mmoo 0Jg3L LobgmMIBoM FFOOHMZGMMAOL
Mm6Oaobmgdolb 3096 bm®30L obdoMHgoolL
36MHm(39LJ0.2

LOJOOM3gMML  3MBLEHOHYEOL 369OT-
09MoOd0 O3MLOBHYMOS JOOHM39ema bogmbol
6900, ©IM3IOOHOIMO  LOBMZOOMYOGHI03Z0
BgLBYMdOMadOL, LMEoOMIMHo @O LOJO-
GoOmMadHoz0 LObMIBo@ML 3JgbgdEMOO-
LOWO EOZOZ3TOMYdOm, DOE THYJMIOJINOO
LObgMABomm  bgmoLIBMIdOL  EOBOBO-
mgooL 3oMgdy. 39O 30©I3 VBHOIIMO ©O
30 LOY3Y699d0L FMOBGOMZbgMO IIYMBGOT0
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ABSTRACT

This article is related to issues of interpretation of certain norms de-
fined under General Administrative Code of Georgia and Law of Geor-
gia on Police. In particular, Article 3 of the General Administrative Code
of Georgia regulates the scope of this code. However, provision of the
Article 4 does not contain any reference to the administrative offenses
committed by the police and other administrative bodies, what in spe-
cific cases may lead to ambiguity in regards the scope of this code — as
subject required by the General Administrative Code of Georgia and
Administrative Offenses Code of Georgia, in both cases is an autho-
rized administrative body (officials).

Responding to administrative offenses by police is an important part
of the activities carried out by the state authority (police). Therefore,
Law of Georgia on Police distinguishes preventive function of the po-
lice from function of responding to offense. Also, the Article 5 of the law
defines legal grounds for police activities, however this article does not
contain specific references to Administrative Offenses Code of Georgia
what can be deemed as legislative shortcoming.
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Taking into consideration the

above-men- terms shall be added to 1. General Administra-

tioned, in order to clarify the law and to achieve tive Code of Georgia, Section 4, Article 3, and 2.
objective goal of the legal norm, below listed Law of Georgia on Police, Article 5.
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JBbMIMN LHAOMUNTJoMN3()
b(M®3Jo() BMHOHAJLY
do®MO)3L63JTJo0d():
d0®00OR() 3MMoT2IaJo() Vo
3560(MB333J0()

onodoMm dbbgomodg

bodotoenob comghmo,
J9000b0b Hb0g39¢0boAhghob obobhgbd-36a9bm0

bLA3396dM LOOY33BN: 3MmoBoo, domomgdy, BMLbaymo,
0a0MMoMH030

ddbada™®0

LOYOMOTMEOLM 39OHIM LOFIO MO 3603369MMZ06 HMEML
OLEOYMGOL FodMLOYG6909eM0 LOTOGOMMOL OBLODHMZGOHOLO O LO-
IO®MOIMGOLM 39OIMLOTIOMOMIIGH0Z0 JOMOIONMOYO0L B JaY-
mM0MH9d0d0. 03 EOMZOL FMOZ0M 30MBY30@ 030L d0ohby396, HMT,
3Om0H0YMH BMGHIdOMO OLIVG®Ydom, LObgMABoxMyddd Jgdmal
»090OIYMO BOEFOMBOMOBINLY* O 9O M36YI0 LOTOGHMHMYdG0-
30 LOLEHIIOL HOZIHOIMBOL FOEOMObZY.! VBV, LOZLYdOM
MMAN3IM00 FMLOBGYOO, OMT ,HM3MGE Y39¢cmo bLbgo 893609-
®9o0oL, 9OHMBZ69eM0 30MHHOZHHOCNMOO IO 36900 0IMOOJD
0936090900003. 030 JOBOMIO® 0530 @O ROIHMIG0Z30®@ BOOIM-
J3969¢m0 30b@o Fbm@momdn, Lo Fobdomn 06 YOLYHOMIL
@0 LOOMBEYOFO 36083690 M30660WO® VBN OZOMB0 2

1 dlbgoenody, o., 2021. boobgh@ogom bodbmdo yaboydo Lodsdomob
30dmygbgde Loghmodmdobe 39hdm Ladodmemda, mdoemobo, g3. 27.

https://eeu.edu.ge
2 003000, ., 1999. 0705033(96)(*)33(*)60[) dné)omoggn boao&)m@{]béogo
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LOLOTO XM MYodo  JebmagdHo  gmmydg-
bhHom ObH30MmYmo LOJIggdalL gobbomgo-
LOL, FJgLOdMadgM0NY, ZMMOdOYGHO bm®ANL
0000m900L 93O, dO0JhodaL yEbm
7394600 LOTOGOMMOL godmynbgdob Logombo.
OHMEO 3OMOdoy©OHo bm®3Y, 3Mb3OIDHIMO Lo-
30OMMdMH030 IO M09O M MO0L 3oOLOBY39-
Ho®, 3090m0m9dL JEbm g39460L  3OBMBOL
300MYyg6900L, 30306 LOLOTVGOMMMA JYoEO
309m0yYygbmL ab.

JEbMIMH0 LEFIOMMOL JobOOGHLOL gobLO-
B3O 9ghm-9bhm Yzgmodg 3OHMOMgIdHIYO
LOZOMLO® OMOL VMWOOGYdMmOo Lb3oOLbZY
939460L 3mmMadoy® 3ob6MBIadMMdOT0. 03
3mbom, gobLogxm®mYo0m FOTMGHIYMOO
BG®Oba Mmoo 0MoL3GmYY6(E0S. Bmgdol go-
6303MM0030 LOJGWEHOB3gMOL LOLOTIO YT M-
900 996ygmoObab — JEbmy©H0o LOJOIOMOMO
300Mmagynbgdo06om LOZOMEIdYIM™m  Loboom,
OM3MM ,LOFOOMOMO®, MY 6JOOYMTIOMOO-
00 6gLbom — GMAMOE ,BOJH0“. BOHOLBIYM-
00 3M9(3996(MIM3d LOTIGOMOMAd FO0dMO
HOYMO O 60600MIHaMOM030 3B0, LOLVD
30036Y39h 3mMBoE0dOL  HOTMOYOT 05O
00 06033069MM306 LOZOMbLMOD ©O30330-
®900m. 0Mb0I6GYmmOo 3O MOMa3oL googdo
306LOZYM®YO0m OFDHIPomIM0o oym LOBO-
639moLM3Z0L, GOEEOL 03 g3gyboL LOLODO-
HOMMIdL OO HOMEILbMOOL LOghmoO-
dOMHobm LOBVOMOMBOGIMYO0L LOJIngd0L
306bomzo y693m.

36bmMYGH0 LOFOGOMMOL godMYm69dd OO
33amoLbbIMOL LobgmIBoBMMO 3096 OIMHY-
B0em MOZ30B006MO0L dOgHL b HMIgM0dg J39-
y60L LY39GmY6HMO 0bHgEHgLYOOL Fgemobgol,
0L, JOOOMME, FOOHOMILOFYIMGO0L gobbm-
®309mad0L 0PEOMYOgIM0 306HMO00. dLEO3L
©OOMI0EIOPMMIOOL 0D0OMYOL BOOBIYMO
LOTOOMMYOH 030 LOLHYTOE. HMZMME 9hm-
00 3MO6a30 0xMHaLHIO dMBOTBY: ,EMmEILOG
LOY®O639m0L  LOFOEODOMO  3Mb3IBHDIC
bog8930 303MLVYHHHONO® OMOOBYOL Hi3bM-
36 LOFOOMVOMD, VAL V39mgdL 08od™I, H™I
396 9000 8080GHmO30 Mmo300b0 J39y600L bLOY-
ODOImGO0L® 390dm LOFOOHMOL LOLAHIOL
@0 09mey, 00hbygL, ™A 306LVboM39eM0

bob@gdgon, mdogoabo, 23.

bodoEHHdM0g0 T90mbgo3o IJEb™® 399
60b 306Mb6BEYOMMInm AMmBYLEH0Z900L 9I-
39009006900...“ @OHOBIYmMo  LOFOOMOMO
0000 3LL3gIM3ML 30 OGO 0MadL, oL YOoHo-
MmO SbM®309MagdL Fomommo boGobbol Jo-
HOMILOFYIMGOOL, OO0 303MMYDHYHO®
LB O3MLOZOMO LEMGI® JEb™ J39ybaL
LOFOOMMOL OAMY96900 0g690MEO.3

JBbMIm0 bAdIMOICIOL
330M0B030800 BMHIGAIM™
0JIMOL3MAMCIBBNOVAN

3M™bH0bgbhye 93 ™330 ROHOMEO OGHOL
303M39MmMYoYMO 3MBEIRBE0Y, GMIMoL Jo-
b930mO3 JEb™ J39ybaL LOFOGHMOMO dMOL
06O BOIHoL, OGO LOFIGMMAOL Logombo.
0J9®0O0b godmA0boMmg, LOLOTOGOMMM M30-
0MbBOO 3OMOYOYMO, MO30oLO 060(300(H0Z0MO
@0 LOALOLY®YOE030 FEIMTOOIMONEOL Fo-
0MI0boty, ex-officio @OOanbmL YEbm J39-
y60L LOBOOHMMYOH030 BME®3OL JobooMLO.*

oLHMOOYMOE, BOO6IYMO EMIHE 060
MG  LEFIOMOML gobobomogzEo Mm-
3MO3 BOJHL, OGMITOL godmygbgdd 03 39o-
®b393080 bEYoMEO, MY dboMHg dImombma3EO
0000L.5 03 ggmbom LOOBHIOILMO LOZOLOGEOM
LOLOTOOOIMML Tl gobbogmymo LOJIg
Bisbal.® gL306gmMadd J-630 00LOOEMTO Foo-
LOHOZEOO 30bMBbOL 0L BM®TO, HMIMOMOE3
0oL, HMmamMdE Iebm 9goH™M3z6950L BOGIMIO-
©3969mL, 06 3JMbEO LOBGOBRIYIMOL LOLO-
00OHOMML 3096 3obgmMBabgdolb domagdoL

3 Cheshire G.C., 1955. Private International Law, ox-
ford at the clarendon press, 5.

4 dlbgoenody, o., 2021. baobgdHogoem baddmda
76bodo bodobmol g3odmygbgds bogbmaedm-
Gobe 3gdhdm bododomomdo, mdomoabo, g3.40, 41.
https://eeu.edu.ge

5 0d39. 33- 41.
6 dlbgocemody, m., 2019, ©g393d9G0. yboydo bo-

dodomoal 3gomogagegool bojombo Logbmo-
dodobm 3ghdm bododmomda, bododmamo o
dbogmom, #12, g3. 72. Bisbal 12.05.1959 Cass. civ.
1re, Trevor C. Hartley., 1996. Pleading and Proof of
Foreign Law: The Major European Systems Compared,
The International and Comparative Law, Quarterly,
Vol. 45,278.
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JBY00. 39PIBOD, ©IMIIELO BOHOOIYT0
LOYOMOTMEOLM 3gHdm LOTOGMIOL bm-

3900, OMIGEMO MOBOLBOOOE, LOMFOLM-
LOFOOOMIdE030 Logombgdo BgbG0aYoL
dbodgmo 9ehm3bmo LOJOOMMOL dobyE-
300, ®O3 IMLOOHMOL VBGOm, Y6 ogm-
300m0LB0BYd0bOm TMLOTOGOHITNYYOL, doyby-
O30 0300, O™ LOZOMbO OO BO3MIOOMO
0M(3 306390 O OME LOO3gMOEOMm 0bLHO-
6300L LOLOTOOMEMMT0. LOZOLOEOM  LOLO-
F0OMM®M 06 OgMObbad doL O FoYmomY,
Om3 aOobaymo LOgOHMOTMGOOLM 3ghdm
LOTOOMMOL BMGHIGOL, G MIAMYd0(E FOYMO-
9096 JEbmP®o LOTIGOMMOL FOTMYYHdOUL,
06 3oohboom LOFIGMM BaLMogoL 0yb690L.”
oLY, GMI TboMYmdBYO OOTMIZOEIOYO,
dmombmagb My 06O Jom godmynbgdol. oMo-
300 J9udmod  EOOEOBOTOPYM™ML  FMLOTO-
Gommg 00030, OHM3 06O godmaygbo yEbmydo
LOTOOMOMO MOZ0LO 0Bo(0ODH0Z0m.8
Lbogagdo Compagnie Algerienne de Credit et
de Banque v. Chemouny® — bogobogom LOLOJO-
GOMMI 3oobyzoho, HMI @OHOby dmMLOTO-
HoOmaLb mygzo LY®L, Jgndmod FoOM0YgdbmL
0L EbMI®0 LOTOOMOMO, HMIJMLOE BOO-
BaMmo 3MOMOdoymHo BMMIS JMmomydL. by,
LOLOTIOHIMMYO0 OO OHNOL ZO0MEYOYMbO
300M0yYgbmb Jabm gaggyboL LOFOG MO0,
My 0OEgO®mO dboMHg 06 FMombm3L ©doL, Jo-
3600 JBMYdd 0g3m, MY 9L LY.
ROOBRIM 09mH0oL3GYOI6E00T0 030L go-
30OHMIMYoOE, M3 LOLOFOOOMMILL MO30-
LIBWOE Fggdmoom JYEbmIgcHo LOJOGHMAOL

7 dlbgoemody, o., 2019 ©g3090d9M0. Lododmaoeno
©o dbogmom, bodod ool
339moqogogool boghomedmdoabm
396dom Ladobmommdoa, #12, a5. 72. https:/lawand-
world.ge/

8 dlbgoemody, o., 2021. LoobgdHogom baddmda
7eb®7do bodob ool g3odmygbgdse Logbmaedm-

l)OdOO’)bO

Gobo 39hde bododmommdo, mdagnoabo, g3. 42.
https://eeu.edu.ge

9 Compagnie Algerienne de Credit et de Banque v. Che-
mouny 1961 Cass. civ. Ire, Hausmann Rainer., 2008.
Pleading and Proof of Foreign Law — a Comparative
Analysis, The European Legal Forum (E), 4.

10 dlbgoemody, o., 2019, ©g393d9G0. yboydo bo-
dodomoal 3gomogagzogool bojombo Logbomo-
dodobo 3ghdm bododmomdo, Lodobmamo ©o
dbogmom, #12, 35. 72. https://lawandworld.ge/

0MHaodmygbg00, HMEO 0OEYOHMO dboMhg o6
dmombmaLy 0doL, dLObyMYoEBI6 9B ™M36Ym
©O JBL®MYG LEJOOMOML FMmEGOL 0MOLYdIM
Lb3OMBOL, GMIGEMOZOL 30H39M0  dMOL
LOTOGOMMOL Logombo, bmemm J3060L3bgMO
— g3oghoL.™

LOWGOBIMOL 0YOHOEOIYM™M  MOHIOOHY-
®odo LOgLYdOm LOTOGMIOOBOEOL gLl 3Go-
63030 303MH0H03907Mm0 030d9 Fom0omydom,
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b forum-shoping-om. d9L00030LOE, YJEL™-
9o dbomyg, HM3GEMLOE MOZ30LO, 9OM3b MmO
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ab®M03, 030 LOZIMOGO 060300H0300 OGO Fo-
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™90 030L, HMI 0O OOHLYOdMOL gobLbgvzy-
00 LOWDOBIMOL 9EHMZBYM LOTOOMOMLO
O @OOBaYMm LOYOMOTMGOLM 39Hdm Lo-
0OOMOL B6Mm®M3YOL TmMoL, OGMIMIo0Q
36bmYGH0  LOFOIOOMOL FoOaMYgbgodoL 30y-
00m7d96."2 3mmodombob@o doLodo VIH30-
3900, M3 gommodogdo bmG®Igdo OMHOL
96HM363mo LEJOGOMOL J3930L Babgdo O,
6™ 00 BaLgdoL OMFOBMYYBIdd YHMMEIOO
MO300 WMHObamo ghH™M3673m0 LOJOOMMOL
©OM39300L.™

1988 BgmU, 3M9390906HYM0 LOTOOMMOL
00mgaoL 30-6¢m0ob0, MO6303IZEHYMo 3M-

11 A.V. Dicey., J.H.C. Morris., 1993. The Conflict of
Laws, 12" edition, 226.

12 Dolinger J., Spring 1995. Application, proof and in-
terpretation of foreign law: A comparative study in
private international law, Arizona journal of interna-
tional and comparative law, Vol 12, No 1, 228. ab.
30&0My0s; Henri Motulsky, III Ecrits 132 (1978).

13 Dolinger J., Spring 1995. Application, proof and inter-
pretation of foreign law: A comparative study in private
international law, Arizona journal of international and
comparative law, 228. ab. 3o&oMgds; Yves Lequette,
“L'abandon de la jurisprudence” Bisbal 277, 289 n.34
(1989).
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60b30@, ,LOLOTOGOMMMT JYoEO goboboemmL
LOY3g 038 JOBMBAYOMMAOL FgLOdOFNLO,
HMIgMOE 0oL gdodmboygbgogmo.“ dmbad-
BYMmMO 30MEYdYMIdS gbgdd OGO TbmMME
BOOB3YMO 3oHIM0OMmY®0 LOJOGHMHMOL bm-
390L, 0OV, dLAH3Y, LOGDOBagmOL LOY-
O®MOTMOoLM 39Odm LOJOGMEOL BaLydLY
©0 LOGOMTMGHOLM 3MB396(3090L."°
LOWDOBIIMOL LOZOLOBOM LOLODO-
Hommad 2005 6gemb gobbomym me Logog-
30 3007M9MO 330x30Mm 3MBO(300, HMIYJMOE3
0JHIOMMOOL 06 30Ma3L."7 FMLOFOGOMENYD
03000 060300H0300 YOO OTMNY9bML 3M-
m0doy®H0 6MG3O O oObLOBMZIOM™ML YEbm
LOTOOMMOL bM®TYO0L OOLO FboGHgmo bgam-
99930 @Yoo mMOb  ©O3o3d0Mgd0m."8

14 dlbgocenody, o., 2021. LaobgdHogoem baddmda
76bondo bodobmol godmygbgds bogbmaedm-

&Hobm d{]&)dm boao&)mogj)rao, mbogj)obo, 33- 73.
https://eeu.edu.ge

15 dlbgocemody, o., 2019 ©g39309G0. ygboydo bo-
dodomol zgomogogegool bojombo Logbmo-
dobobo 3ghdm bododmomda, bododmaomo o
dbogom, #12, 35.73. https://lawandworld.ge/

16 Hausmann, Rainer., 2008. Pleading and Proof of
Foreign Law — a Comparative Analysis, The European
Legal Forum (E), 4.

17 dlbgocenody, o., 2021. LaobgdHogoem baddmda
76bondo bododomol godmygbgds bogbmoedm-
Gobe 3gdhdm bodobmomdo, mdagmabo, g3. 43.
https://eeu.edu.ge

18 Cass. civ. 1re 28.06.2005 M.F. Aubin v. M. H. Bonal et
Société MFP, Cass. com. 28.06.2005 Société Itraco v
Fenwick shipping services Ltd Billarant S., 2006. The
French Diptych on Foreign Law: An Analysis Through
its Most Recent Retouching, Yearbook of Private In-
ternational Law: Volume VIII, 223,224.

Lb3o LOHY3900m HMI 3MI30M, YM39MM30L,
O™ Logoob gobbomzobOL gMmmodoYMHo bm-
3oL godmynb9d0L Logombo BOdM0GMYOd O
MLV MY HOMZMOL, HMI ZOIMYH6900L
JEbMINH0 306MBIYOMMIO 973980900000,
006 360 ©OOanbmL 3oL Joboo®LO. VI®Y-
60@, dMLOIOOIIMMg OJHoyc GMEML dLGOY-
oL JobOOGLOL godm3zma3z0L 3OM(39LE.™
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093L F9LOJMYOIMMBO — FMLMbMZML 3boMg-
90L OLAVMYdY O FMPBEMOM®ML FOm Y39
00 9mgdgbHob J9acd™Mz3900, ®OE T0bOOG-
LOL EOLOEFIOOE VIYBOIYOII0S. FMIMI,
BGO6a30 IMLOFOOMMYT JYOOO OOOINBML
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3dmod 30306HMML dboMygoL Ob3vmMmyoaL
®Obm3bom, GOE MOZ30LMO30M H397MadMH030
BaL0o 3MOJH030d0.2!

JBsbM J339600L
d06MB63@J6MMBNOL
896d9MmO0JB0L bOMOIITIJB0

160 03MEOIL MY OO FMLOTOIOMHINYT Yym-
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hbdd ymaam sgMdg, HMEaLOE dMLOTO-
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0MOEMY 09300Mm0 3900b39300.22 03 @OHML LO-

19 dlbgoemody, o., 2019, ©g393d9G0. yboydo bo-
dobhomoal 3gomogogegool bojombo Logbmo-
dodobo 3ghdm bododmomda, bododmammo o
dbogom, #12, 35.73. https://lawandworld.ge/

20 Treatment of Foreign Law — Dynamics towards
Convergence? Ius Comparatum — Global Studies in
Comparative Law,Volume 26, Yuko Nishitani Editor,
Springer 2017,171.

21 Cass lre civ. 30.01.2007 M.X. v Societe Universal City
Studios Inc. Billarant S., 2006. The French Diptych on
Foreign Law: An Analysis Through its Most Recent
Retouching, Yearbook of Private International Law,
Volume VIII, 224.

22 30bwobo, g.,2019. Tura novit arbiter bogdhomodmdobem
(90336‘30: (4)(")6(")&) 030609’:)(")0) 0')030(906 606'3%-
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30O MMOL gobadoMHndgm3o, 0LAHMGMH0ZMLOL
3LEaO3LOE, YOO ZOdMNYgbmML yzgmo bym-
30LOB3EMA0 LOTYOMMYdY JOBMBOL TJ0bOOM-
LOL EOLOanboE (Il giudice e lo storico, Studi
sul processo civile). oo 3obmbIaadMmMdOL
300306 iura novit curia-b 3034030MH ™ OOLZS-
600y, GM®M3 dMLOFOOOMY MOZ0LIYBOMOO
@O P6O 39930 ML  3OBMBOL J0bOOGLOL
©OMa960L 3030boE 30, MY FdOL OGO goohboo
0300 3oOLYOBY3gHOE Logo®m Jgbodddabo
BgLYo0L 3MB3MgMHImo J989(36900.23

3000hmbogmmo  Fgbgoymadd  3MbHo-
6960 LOBOGHMMOL 393b0gEMYoL Jm™ab
0M0obL oL, HM™M3 JYEbmYGHo LOFOOMOMO Yo
0960L go3mygbgdnmo HYLHOE LY, OMIMO3
0M0L 0B6HgMH3M9HoMgdYImo 03 LOJOGOMMOL
LOLEAHYBOT0, HMIGMAV(3 89J0bo.24

@c®Oban d9(36096MH0 doHoByMmMO dIOMBL,
My 300mLOY9bgdgmo Jabmy®o LOTOIOMO-
mo 06 0MHOL BOMAIMIMoOomo 330x0Mm LO-
domhommgo®mogo LOLHGFOLOZOL O LOMOZ]L
0m9dL  3M9E9a0HIM0  LOFOOHOMOLOFOD,
3mLOFOOHMIYT YOO OOOZNBML, MO FOEO-
6Y390H0mgdoL o3MOBHObEOO MOZ0E b JEbm-
3600 LOLOIOOOM™M. 030 OJE9bHL ©39mM9oL
06033690mM™306 LL3OMOVDg FMLOTOGOMMOL
GHOmMHdL JmGHob, HMIMIdOE 0Ygb9d9b g m-
3690m 06 YEbMmI® LOFOOMOML. 30M39em J90-
mb393030, dMLOFOGHOMG  MO30LYBOMOY,
39330mmL o6 F9gaboLb obomo 0bHgt3cmy-
HoE0o, my 900Hhbo3L, GM3 gL godmobB393L
339090 39©093L  LOTOOMEOOBMOOL M3Zo-
mbLOBGOLOM. FgmEy F90mbzg30dn, FdOL 06
300hb0d 3mM339(Hab0o, dobLOFML YEbMmIMo
LOTOGOMMOL MOMYGOYMILd OO OTMOHOBML
060300030 dobo gobLb3ozgogmmo 0bhgc3-
MHabho3oobomiznl.?®

©h ™39 Bodod ool gyébacno, ddby, (i).1, godmg.1,
1,22,23. https://law.ibsu.edu.ge/journal-of-law/

23 odag.
24 dlbgoenody, o., 2021. Loobgb@ogom baddmda

7eb®7do bodob ool g3odmygbgdse Logbmaedm-
Gobo 39hdo bododmommdo, mdagnoabo, g3. 31.
https://eeu.edu.ge

25 dlbgoemody, o., 2021. LoobgdHogom baddmda
7eb®Go bodob ool g3odmyggbgdse Logbmaedm-
Gobo 39hdo Ladodmomda, mdoemoboa, g3.31.
https://eeu.edu.ge ob. go@odgdo; Dolinger J., Spring
1995. Application, proof and interpretation of foreign

0HOMOgMaAd ZMIOBOMBOLHYOTd Fobogn-
00M9L 9.6. ,3EbmIyMo 306MboL GYEIBREOOL®
M9ME®00 (B0HIMH00MIGH0 O BMHMIOMYGmN),
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09bLBOM 9O MO J39960L LOLOTOGMMML 3096
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93983000 MGMG00L MOBOLIVdE, OMEO Fo-
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30Mao3L mO30L YEbMmIP® boLOOML O ghmo-
06700 LOLOTGO MMM J39yboL LOTOOMMYd-
03 LOLHYTOT0. JgLOOVIOLOE, VMBOTEHMO
LOFOOIMOMO ZObOEEOL BOEFOMBOMODBYOOL O
b0 LOJA0L gobabomzgmo LOLOIOGOMEMML
LOFOOIOIOL FgaOEAIBHIMO BOBOMO. b 0dOL
6036030, MGMI IYEbMP®o LOFOOMMYOGH030
bmM3O  0bhE3MHgH0MdIMmo  0gb6900 0LY,
00mJmbL 0L 0yML MMIZOMYEH0.2 BMOIOMY-
®0 H939xnE00L MHgMmGHooL dobgozom, JEbm
LObgEMABOBML  LOTOGMOMO  JOMOOBHOO
LOLOBOOIIN™M g394YboL LOJOGMMOL LOLHY-
0000, M9 08 3603369cMm™MO0LO O OGLOL
©O30Ma30L goMydy, GMIgmoE JEbmYG3O
LOBOOMENYO®H0330 LOLHYBOD dnobagdo AdL.Z

ROOB3IMo  @MIHH0bd 0O  OMOOMHOL
»aBbmyc0o  3obmboLb ®9EaBE00LY  MmgMm©o-
oL, MOEAO6 0L VMOOYDHdGD030® F0OHbNO O
m3mob, GMI ygbm bmG®3oL 3baogLbo bogo-
MBOMOBOBOOMO O 0bHIM3OYHOBE00m 00~
®LYOYOL dobo EOBOBbOBEYOOL ®0LZ0. 2 Lo-
ROOB3gmOL 3MBOE00L OMOLO dOdMMIIYI0O
dma0ghmo a®obgo O3H™MGOL  H60IGOMAIJ0:
30000, JbmIG0 LodoEOmOmn Fgodamgdo
800mYyg6909am 0gb60oL 3960 LOLOFVEMIENMY-
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G000mgo0m, OMEGALOGE 9ENOEIONL VY3V

law:A comparative study in private international law,
Arizona journal of international and comparative law,
240. ob. gogobgde; Batiffol H., Legarde P., 1981.
Droit International Prive, 387.

26 International Encyclopedia of Comparative Law.
1986. Volume III, Private International Law, Chapter
3, Gerhard Kegel Fundamental Approaches, 11.

27 dlbgoemody, o., 2018, #4 (60). nboydo bodo-
&)m@nb 05@3&)3630060()[) bodnmbabn l)o;]é)mo-
dobobo  3ghdo  Lodobmomdo, dobmendle-
0o o gobmbo, gg. 142, 143. https:/www.
supremecourt.ge/
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0969060300, dMLOTOG ML 396 996900
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00MOEML 3oL gdodmYynbgooL O OGO MHML
030MMOM03Z LETOOMOMD. dMBOTOBYMO OO-
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60030 9330 3ObELOYdOM: ,L0GEBV6390000
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29 Dolinger, J., Spring 1995. Application, proof and in-
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vate international law, Arizona journal of international
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©o gobmba, 3. 143. https://www.supremecourt.ge/

31 International Encyclopedia of Comparative Law,
1986. Volume III, Private International Law, Chapter
3, Gerhard Kegel Fundamental Approaches, 9.
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ABSTRACT

Private international law plays an important role in defining
applicable law and regulating private international law relations.
Foreign law is significantly different from local law. Judges do not
have the right to change the content of foreign law, they simply
have the opportunity to reject or apply foreign law. When a judge
is obliged to make a decision based on the rules of national law
in the process of legal proceedings, it is clear that the law of a
foreign country cannot enjoy the same status. The issue of deter-
mining the content of foreign law and its application remains one
of the most problematic issues in the private international law of
countries around the world. French case law has gone through
a difficult and controversial path to formulate a decisive position
on the application of foreign law. Resolving this problem was es-
pecially important for France, as the courts of this country have
to deal with a large number of international litigation cases. The
basis for the application of foreign law is the choice of French
private international law rules, as a particular legal relationship
is subject to regulation by a foreign legal system. Thus, French
courts apply foreign law to administer high-quality justice, as find-
ing the right solution lies in applying foreign law.
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