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ABSTRACT

As per 7t Schedule of Constitution of India, 1950 there is sub-di-
vision of three lists namely Union list, State list and Concurrent list,
which gives a detailed insight of powers of law making with both Centre
and State in our country. Due to this both Centre and State have their
exclusive domain wherein they can exercise their law-making power.
During this exercise of power, which has been so specifically demar-
cated, can there be dispute of any kind? Answer is yes, Centre has
often encroached upon exclusive domain of State subject matters by
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passing laws on such subject(s). The prominent
example of it is the exercise of power under the
Disaster Management Act, 2005 which came
to be invoked by Centre for issuing guidelines
binding on States in light of prevention of glob-
al pandemic being COVID-19. Public health and
sanitation are a specific field of legislation under
Entry 6 of List Il, implying that States have ex-
clusive power to legislate upon matters wherein
public health is an issue, however despite of that
Central Government laid down an array of guide-
lines during the COVID-19 pandemic directing
States to enforce those guidelines. In this article,
the main focus will be regarding constitutionali-
ty of those guidelines issued by Centre and the
interpretation laid down by the Judiciary in re-
gards to similar incidents. Furthermore, the his-
tory of enactment of Disaster Management Act,
2005 and how the powers exercised under the
guise of it, will be analyzed in order to arrive at
a reasonable conclusion in relation to the pres-
ent issue. Moreover, upon this premise of issu-
ance of guidelines by Centre under the DMA Act,
2005, the Indian Federalism would be discussed
upon the touchstone of judgements delivered by
Hon’ble Supreme Court in said regard and by
briefly comparing same with other federal juris-
dictions such as United States. The entire Paper
will be a blend of descriptive, historical, compar-
ative and analytical approach.

INTRODUCTION

The world was not prepared for a pandemic
like COVID-19 and it came as a huge blow fi-
nancially and even otherwise for everyone who
were just carrying on with their usual lives. No
one anticipated something like this, and it is
even strange to say now that a virus has halt-
ed the activities going around the entire globe
for almost one year since March-2020. Specifi-
cally speaking, as like others, India was also not
ready for something like this and since the first
nationwide lockdown, the Government is trying
to curb down the spread of virus as effectively
as possible. Some good news in this situation is

that presently, vaccines are invented and have
been started to get distributed to the public by
the Government. What is now required to be un-
derstood in this scenario, is the legal backing of
decisions undertaken by the Government during
the pandemic. Moreover, India is a federal coun-
try like United States, where powers are distrib-
uted between State and Centre and in this prem-
ise, it is important to understand the legislative
and constitutional relations between Centre and
Sate during the time of a disaster like COVID-19.
In short, the constitutionality of guidelines issued
by Central Government through Home Minis-
try during pandemic will be reviewed upon the
touchstone of Constitutional provisions in align-
ment with the federalism prevailing in India. On
24.03.2020, Disaster Management Act, 2005 was
invoked wherein the National Disaster Manage-
ment Authority under the guise of Section 6(2)(i)
directed all the respective State Government to
impose lockdown for a period of 21 days initial-
ly'. The same came to be extended from time to
time looking at the situation of COVID-19. Now,
the interesting part here is that Public health and
sanitation are a specific field of legislation under
Entry 6 of List Il, of Schedule VII of the Constitu-
tion, implying that States have exclusive power
to legislate upon matters wherein public health
is an issue. So, did Centre have powers to issue
guidelines making it mandatory for States to ex-
ecute the same? Moreover, isn’t this kind of atti-
tude fatal to federal structure of India? These are
essentially the issues which will be discussed in
the present article.

1. FEDERALISM IN INDIA

It is important to understand the federal-
ism in Indian in order to assess the situation of
COVID-19 and Centre State relations. Firstly,
Article 1 of the Indian Constitution provides that
India shall be union of States. What this means
is that unlike other federal countries, India was a
product of Unitary system being dissolved into a

1 https://prsindia.org/files/covid19/notifications/143.
IND_Citizens_Order Lockdown Mar 24.pdf.

Dhrvin N. Dosani and others
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federal system. So here, the states did not come
together in order to form a Union, rather it was
vice-versa. In this background following are the
features of Indian federalism:

1. In Indian system, there is a dual polity
meaning there are both State and Central
governments.

2. Schedule VIl of Indian Constitution enu-
merates three lists wherein powers are
divided between State and Central Gov-
ernment. There is State List (Conferring
exclusive powers to State), Central List
(Conferring exclusive powers to Centre)
and Concurrent List (Conferring powers
on both State and Centre). However,
here it is pertinent to mention that resid-
uary powers in India lie with the Central
Government.?

3. InIndia there is an independence of Judi-
ciary from Legislative and Executive. As
per Article 50 of the Constitution it is spe-
cifically provided that Judiciary shall be in-
dependent of Executive. Also, Article 124
establishes provision for Supreme Court
of India, which in turn implies its indepen-
dence.

4. Indian Constitution is a rigid constitution
wherein Article 368 provides for certain
amendments to the Constitution requir-
ing special majority. Moreover, as per
Kesavananda Bharti Judgement®, basic
features of Constitution cannot be even
amended under the guise of Article 368
by the Parliament.

5. Indian Constitution is a written constitu-
tion unlike that of countries like United
Kingdom.

6. In India there is supremacy of Constitu-
tion, which implies that it is the supreme
law of land. In fact in the case of Minerva
Mills & Ors. V. UOI & Ors.*, Hon’ble Su-
preme Court held that Government, Leg-
islature, Executive and Judiciary are all

2 Article 248 of the Constitution of India, 1950 read with
Entry 97 of List I of Seventh Schedule of Constitution.

3 AIR 1973 SC 1461.

4 1981 SCR (1) 206.

bound by the Constitution and no one is
above or beyond the Constitution.

2. JUDICIARY'S VIEW OF INDIAN
FEDERALISM?

Not going into details, succinctly stating judi-
ciary’s view, the most important one was deliv-
ered by Hon’ble Supreme Court in the case of
Keshavananda Bharti wherein it termed ‘Feder-
alism’ as a basic structure of Indian Constitution
which cannot be amended by the Parliament.
Post that J Krishna lyer in the case of Shamser V.
State of Punjab®held that “The law of our Consti-
tution, any student of Indian political history and
of comparative constitutional systems will agree,
is partly eclectic but primarily an Indo-Anglian
version of the Westminster model with quasi-fed-
eral adaptations, historical modifications, geopo-
litical mutations and homespun traditions-basi-
cally a blended brew of the British parliamentary
system, and the Government of India Act, 1935
and near-American, nomenclature-wise and in
some other respects”. After that, J. Bhagwati in
the case of UOI V. Sankalchand® mentioned that
Indian Constitution can be described as Federal
or Quasi-Federal.

However, apart from the aforesaid judge-
ments, true nature of Indian Federalism could
be identified from the earliest case of State of
West Bengal V. UOI” wherein Hon’ble Supreme
Court discussed the nature of Indian federalism
in detail. Hon’ble Supreme Court held that Indi-
an Constitution is not actually and completely
Federal in character. It was held that basis of
power distribution as per the Seventh Schedule
of Indian Constitution is that local problems be
assessed by the States and residue of those
are left with the Centre. Moreover, it was held
that absolute sovereignty does not rest with
States in India and Parliament is competent to
legislate upon the subjects as mentioned in the
List | and Il of the Indian Constitution, even

5 1975 SCR (1) 814.
6 1978 SCR (1) 423.
7 1964 SCR (1) 371.
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if some other entry of List Il mentions similar
content.

From the aforesaid, it can be said that nature
of Indian Constitution is a federal constitution
leaning towards Centre or having strong Centre
or Quasi-Federal. This is so, because Centre
herein has residuary powers and the fact that
the structure of Indian politics in general grants
more power to Centre than the States. This can
be seen from constitutional assembly debates
wherein Jawaharlal Nehru, who is the 1st PM of
India said “it would be injurious to the interests of
the country to provide for a weak central author-
ity which would be incapable of ensuring peace,
of coordinating vital matters of common concern
and of speaking effectively for the whole coun-
try in the international sphere™. Hence, from this
we can say that India has always been a country
with Strong Centre which was also the vision of
the constitutional makers of the country.

3. DISASTER MANAGEMENT ACT,
2005

The preamble to Disaster Management Act,
2005 (in short “The Act”) provides that it is “An
Act to provide for effective management of di-
sasters”. This act came into force on 23.12.2005.
Basically, The Act was brought in the wake of
Tsunami which took place on 26.12.2004 and it
was enacted under List lll Entre 23 of Schedule
7. Reason for this law to be enacted under Con-
current List was to provide States with a liber-
ty to formulate their own laws in order to deal
with State Specific situation. Section 3 of The
Act makes provision for establishment of a Na-
tional Disaster Management Authority (“NDMA”)
which is a National authority with Prime Minis-
ter as a chairperson. Section 5 bestows Central
Government a duty to provide NDMA with offi-
cers and employees as it deems fit. Section 6
of The Act empowers NDMA to lay down guide-
lines and policies in order to tackle the disaster.
Similarly, the Act also provides for establishment

8 Volume V, 20.08.1947, Constitutional Assembly
Debates.

of State and District level disaster management
authorities which are required to work in co-or-
dination with NDMA. Central Government and
NDMA are also conferred with sizeable powers
under the Act wherein, for the purpose of man-
agement of disaster, any directions or guidelines
can be issued by the Centre and this power is of
overriding nature by-passing any other law ex-
isting or having force in India.® These slews of
directions could be issued to mandate all State
Governments, State Authorities etc. to follow and
comply with them. As per these provisions, State
Government may make their own laws and is-
sue directions not mentioned by NDMA but they
cannot deviate from directions already issued by
National Authority and only leeway given to them
is to impose harsher restrictions looking at local
situation.

4. 1S THE DISASTER
MANAGEMENT ACT,
2005 A TOP DOWN APPROACH?

Looking at the provisions of the Act, it can
be implied that it leans towards more Top Down
approach with Central Government having ex-
tensive powers under the Act. These powers are
so wide that State Governments irrespective of
any law in force, are required to comply with the
directions given by Centre. However, if the pur-
pose of the Act is looked upon, it aims towards
the effective management of disaster. In a situ-
ation like COVID-19 wherein it is of extreme im-
portance that State and Centre practice co-op-
erative federalism, the Act comes in as a rescue
and it provides for a proper combination of Top
Down and Bottom Up approach. To understand
the previous statement, we have to understand
the same keeping in mind the premise of afore-
said judgements and characteristics of Indian
Federalism. As seen from above, India is not a
truly federal country for the reason that States
here do not possess their own separate Consti-
tution and the fact that it can be amended at the
instance of Centre and not States.

9 Section 35, 62 and 72 of The Act.
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Hence, looking at aforesaid, we can examine
The Act, as to whether it is constitutionally cor-
rect in light of Indian federalism or not? The Act
provides for States to develop and form SDMA
which is akin to NDMA, as per this the plan of
every individual state is to be adopted and final-
ized by SDMA and not NDMA. This shows the
flexibility given under the act respecting their fed-
eral nature so that they can impose provisions
in the plan as per their local situation irrespec-
tive of guidelines rendered by Center. However,
it is to be kept in mind that directions of NDMA
are to be strictly complied with and it is only the
addition to those directions that are permitted
under The Act. Therefore, there is a mixture of
top down and bottom-up approach because the
states are given powers to handle their respec-
tive situation while being in consonance with
the guidelines issued by the Centre in the said
regard. The pandemic of coronavirus brought
about an absolute halt for the entire nation due
to which it was of extreme importance that Cen-
tre issue guidelines which are relevant for the
entire country and states can alter those guide-
lines looking at vulnerability of their particular re-
gion. Now as we have seen from the judgements
stated above that the federal structure of Indian
constitution leans toward having a strong Cen-
tre and in that premise The Act which provides
for Centre to issue guidelines during a disaster
is constitutionally valid and also provides an in-
stance for cooperative federalism to exist in In-
dia. Also, the powers given to NDMA under The
Actis not showcase of dominance of Centre over
States, but rather it shows the responsibility un-
dertaken by the Centre to provide necessary and
uniform guidance in a situation like this, which is
a global pandemic, and allowing States to micro-
manage at their own level, which was exactly the
vision of Constitutional framers of the nation. In
this the Central Government has already provid-
ed adequate assistance to the States requiring
financial aid, military forces and requisite materi-
als, showing that the current federal structure of
India, is appropriate and effective. Moreover, if
there are uniform guidelines for States to follow,
it makes their job easier to amend those guide-

lines as they already have a pro forma of same
ready. COVID-19 is a universal situation where-
in almost all the nations have taken similar pre-
cautions to contain the spread of virus; hence,
in this situation, the guidelines by Centre under
DMA Act, 2005 were in complete alliance with
the Constitutional framework of India.

Moreover, it is important to note that unlike
declaration of emergency under Article 352 of
the Constitution of India, 1950, wherein except
Article 20 and 21, other fundamental rights may
be suspended by the Government, in the present
situation the Centre cannot pass any guideline
which affects either of the Fundamental rights of
the citizens and upon passing of any such guide-
line a person may approach the High Court un-
der Article 226 and similarly Supreme Court un-
der Article 32 of the Constitution of India, 1950.

For instance, guideline/s for lockdown and
taking appropriate measures including detention
of persons who are violating the guidelines can
be termed to be in consonance with the object of
the said act as the purpose of those guidelines is
to contain or mitigate the disaster (COVID-19).
However, guidelines passed shall also not violate
any of fundamental rights of the citizens in any
manner such as Capital Punishment for violation
of guidelines or levy of excessive fine against vi-
olators. The similar circulars have been issued
by nations such as Saudi Arabia and Australia
recently. This makes it clear that Centre do not
have unfettered powers under The Act and their
only job is to provide a necessary framework for
States to follow and comply.

CONCLUSION

The issuance of guidelines under DMA Act,
2005 is constitutionally valid and same cannot
be challenged as India unlike United States do
not follow strict Federalism. Here, the Centre
has absolute power to legislate on any subject in
List-1 and 11l along with having residuary powers.
As Disaster is not included in either list, Central
Government framed Disaster Management Act,
2005 under Entry 97 of List | making the said act
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competent and the content of The Act in con- each State to follow without which, every State
sonance with the Indian Quasi Federal nature. would have made different arrangements and
Moreover, the role of Centre has been pivot- difference in spread of virus in States would be
al during this crisis and considering the same, huge in numbers.

it was important to have uniform guidelines for
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ABSTRACT

From past up to here one of the most important questions in
international law has been focused on how interpretation of IL texts
and instruments should be elaborated. Answering this question defi-
nitely, we could see the positive results. Despite all of the efforts of
ICJ, UN special comities for conclusion of VCLT in 1969 and the
other international law organs, we observe basic problems and in-
conveniences while trying to understand IL instruments and texts.
Some scholars have tried to create links between hermeneutic, the
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knowledge of comprehending and interpreting
texts, while the others, have tried to analyze in
detail the unseen intentions of VCLT creators
and writers specially when speaking about
terms like “context” and “ordinary meaning”.
We believe that deciphering some specific
VCLT terms and also, understanding the true
sense of language of international law is not
possible but through interdisciplinary innova-
tor sturdies which could show the necessity of
understanding the “communicative language”
designed for IL.

INTRODUCTION

In this interdisciplinary article, scholars
from both linguistics and international law
disciplines aim to evaluate the links between
linguistics and the language of international
law. It is completely comprehensible that the
language of international law which is consid-
ered a case of ordinary language, should be
analyzed considering linguistic and pragmatic
standards. One of the most important issues in
this regard is that we have to pass from linguis-
tic sign (linguistic codes) to pragmatic norms
(cognitive frames and rules). That is why inter-
national lawyers expect linguists to define and
determine the relations between international
law language, linguistics and pragmatics in or-
der to receive the true sense of the messag-
es in this context.' Therefore, both scholars
should try to give works on interpretation of
IL texts from a linguistic and pragmatic view-
points.

Is probable that the IL scholars know the
term “pragmatic” especially because of the
works of Jun Austin and the Speech Acts The-
ory in this respect. However, they are not fa-
miliar with the other linguistic and pragmat-
ic theories or denying them, are not ready to
accept the mentioned ideas in international
law. Maybe they do not recognize the impact
of linguistics and pragmatics in international
law texts because of their lack of information

1 Galdia, p. 35, 2009.

about the semantic and pragmatic boundaries
or just for thinking and analyzing IL texts from
a simple legal viewpoint. It is worth noting that
semantic, undergoing aspect from a structural
— applied study of languages, became import-
ant since it studies the relations between sig-
nify — signifier and the object, for instance, the
relation between “treaty”, its reality, acoustic
image and meaning while pragmatic study the
relation between language user and its context
while uttering a utterance; for example, some
questions like who, when, where and what are
answered by this branch of study.

If IL lawyers and scholars know the main
notions of linguistics, pragmatics and cognitive
linguistics, surely they look for more outgoing
developments in these aspects for answering
their basic and advanced questions in an in-
terpretive context of IL instruments and texts;
questions like: how is it possible to have a clear
idea of what an IL speaker — writer is saying?
How could be possible to interpret the main —
true sense of a sentence — utterance in inter-
national law oral or written texts? What is the
definition of “ordinary meaning” or “context”
which have been mentioned in VCLT in 1969
while evoking today? And so forth.2

2 We believe that norms of interpretation like “ordinary
meaning” and “context based interpretation” which
have been included in 1969 VCLT have to be up to
dated. The latest studies in cognitive and linguistic
achievements show that the context of international law
and international relations have changed meaningfully
and it is necessary to define new terms and scopes for
interpretation and treaty, convention or instrument
from IL viewpoint. If the IL scholars are no able to
understand the cognitive frames in international law
in addition to the language of international law, surely
they are not able to interpret the real senses and signs
in the mentioned discipline. Interpretation, from our
viewpoint, is a triangular process which consists on:
perceiving — analyzing and expressing the idea, norm
or rule that we have understood. In order to do such a
process, we should pass in a step by step formula. From
a linguistic phase to the pragmatic — cognitive one
and after that, perceiving the notions and ideas with
a legal based approach. That is to say, the process of
interpretation in international law is not just a matter
of legal norms and rules, but ratter is has lots to do
with linguistic, pragmatic and cognitive ideas. For
instance, we cannot interpret an international legal

Ali Mashhadi and others
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We believe, of course, that accepting two
notions, the IL scholars could find the most
complex answers to the above questions: 1
— the communicative channel of international
law also is the ordinary one but have its own
terms. That is to say, international law also has
its own language which has to be decoding by
interdisciplinary studied especially, from lin-
guistic, cognitive and pragmatic viewpoint and
2 — international lawyers, legal advisors and
entities speak with different languages which,
in fact, is generated from different thoughts,
cultures, cognitive steps and so on. That is to
say, a conventional meaning or idea is difficult
to grant in such a sphere.

Semantic theories in linguistics describing
semasiology, onomasiology, signify — signifier
relations, etymological — conventional mean-
ings of the words and expressions and so forth
could help us to understand the immediate
meanings of the terms and expressions in in-
ternational law texts and instruments:

1. This treaty is concluded in good faith

2. | have been working on this instrument

3. All of the parties agree in this respect

4. Etc.

From a semantic type of analysis especial-
ly from source language (English) into target
one (Farsi, for example), we are obliged to
pass cross etymological (dictionary) meaning
to conventional (international law) one. This
is the evidence of linguistic phase of analysis
while a Farsi speaker, for instance, wants to
go through interpretation of an IL text or instru-
ment. That is to say, finding the word by word

text from English into Farsi without counting on
translating process: treaty: ¢¢l»3» and doing so, we
have entered in a new space separated from legal and
normative roles but linguistic type of analysis because
1 — first, we should relate the signify to signifier and
vice versa and 2 — find the correct equivalent of the
word or term. After this automatic process is that
we can enter in the other dimensions of analysis and
interpretation to correlate the etymological meaning to
the conventional one and therefore, extract a justified
and true interpretation of a judgment, advisory opinion
or convention. As a result, we have to accept that this
process is not just a legal subjective — objective process
but it is a multidimensional process.

meaning of a term, is per se demonstrating that
we are going by linguistic phase of analysis to
the cognitive — pragmatic one which could not
be obtained without doing so:?

1. This
Treaty
All
Parties
Instrument
Concluded
. Etc.

Explaining the relation of different linguistic
— pragmatic phases in process of interpretation
of IL texts, we are going to define their impacts
in this process.

No o kRN

1. RECOGNIZING THE
IMPORTANCE OF “LINGUISTICS”
IN AN INTERPRETIVE

PROCESS OF IL TEXTS AND
INSTRUMENTS:

THE EMERGENCE OF IL
COMMUNICATIVE MODEL

Linguistics, in fact, is a discipline or science
that analyzes the structural, functional and phil-
osophical matters of languages from the day of
existence to the end of is usage and consists
on textual, contextual, functional, structural
and Etc. while is not being studied separated
from the other disciplines like sociology, psy-
chology, communications and so forth.*

From the above statement could infer that
this discipline, which is a combination of some
more disciplines, could help us to analyze the

3 The non-English — French speakers are expected to go
through linguistic — semantic phase of analysis to the
pragmatic — cognitive one to understand the main idea
or notion of IL texts and instruments. It is no possible
to interpret a discourse while unknowing the words or
terms which integrate it like it is no possible to clarify a
sentence meaning while denying etymological meaning
of the terms. In this step-by — step type of analysis, the
speakers of the other languages are expected to go from
linguistic — semantic phase to the pragmatic one: from
word to sentence and from sentence to text, discourse
and utterance.

4 Arenas Salas, Luisa, 2011.
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‘human language” in every type and man-
ner. That is to say, if we are speaking about
IL texts or utterance, probably we can use the
linguistics and pragmatics criteria in order to
have more awareness about the true senses
and sings which human beings enjoy in every-
day usage of languages one of which is the
language of international law texts and instru-
ments.

Because the language of IL also is under
impact of social changes and evolutions, in-
terpreters and international lawyers should be
aware of what is happening with the notions
and concepts in international law language.
According to UIf Linder Falk, for instance, in-
ternational law interpreters and lawyers have
to decide whether they are going to interpret
the language of conclusion of a treaty or con-
vention (historical signs and language) or they
are to interpret the language of adhesion and
enforcement of that one (contemporary lan-
guage).®

Unfortunately, during years we have seen
that the decision makers and interpreters in in-
ternational law have no any clear idea about
the above segments. That is to say, there is
no any argumentation if is the historical lan-
guage important for or the other one, the con-
temporary language? Answering clearly this
question requires the awareness from what
we call “linguistic competence” or “communi-
cative competence”. International lawyers and
interpreters of instruments have to know the
changeable philosophy of languages which is
a result of social changes — evolutions. That is
why, as Solan also states, “the argumentations
which international lawyers and interpreters al-
ways give, have a lack of linguistic — pragmatic
awareness”.®

On the other hand, as we argued above,
if the international lawyers and legal philoso-
phers are not aware of the innate changing es-
sence of semantic-pragmatic signs of a special-
ized language like international law one, surely
they cannot prevent the ongoing problems of

5 Linder Falk, P. 73, 2007.
6 Solan, pp. 95-96, 2012.

interpretation between two states or parties of
a convention. There are too many examples
which show that language users of internation-
al law not being aware of inherit changing es-
sence of contextual meaning of the words and
expressions, have brought actions to the ICJ
looking for a defined and determined solution.”

The International Court of Justice in its
judgment about the case between Costa Rica
— Nicaragua followed the same argument in the
Navigational Rights regarding the term “com-
merce” and held that ... there are situations in
which the parties intent upon conclusion of the
treaty was, or may be presumed to have been,
to give the terms used-or some of them — a
meaning or content capable of evolving, not
one fixed once and for all, so as to make allow-
ance for, among other things, developments in
international law. In such instances it is indeed
in order to respect the parties’ common inten-
tion at the time the treaty was concluded, not
to depart from it, that account should be taken
of the meaning acquired by the terms in ques-
tion upon each occasion on which the treaty is
to be applied.®

This judgment of the ICJ by itself shows the
importance of linguistic — pragmatic knowledge
regarding the evolutionary dimensions of ety-
mological meaning of the words. In ICJ state-
ment there is a relation between evolutionary

7 This is to prove the changing essence of wording and
word meaning. From a socio-linguistic point of view,
words and their meanings could change during the
history. The creative use of language in the mind of its
users leads them to change not just the way of saying an
intention, but the meanings to define the idea or notion.
Additionally, social changes and advances also help
this process to be done in a very fast time limitation.
One of the examples is the word “cool” in American
English which has been used like “cold” for years
but recently, is used with a connotative meaning like
“interesting”. Therefore, if the IL lawyer of judge is
not aware of these changes, it could result problematic
situations between countries or parties of a treaty of
convention. There are some cases in ICJ which show
this problematic situation which had happened because
of lack of accurate information between parties about
all of semantic — pragmatic presumptions of a term.

8 Dispute regarding Navigational and Related Rights
(Navigational Rights) (Costa Rica v. Nicaragua)
Judgment [2009] ICJ Rep. at 64.
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wording and development of international law.
From a linguistic point of view, a generic word
or term could be changeable during the histo-
ry because there is no any specify meaning in
the mind while mentioning it. That is why, when
the ICJ is speaking about the generic nature of
some terms in international law, we could con-
sider it like a relation between language of in-
ternational law and linguistic signs in ordinary
language. The mentioned term, “commerce”, is
not generated by international law but rather
it has its own roots from social usage of lan-
guage and that’'s why when the parties try to
use it, they should be aware of different grades
of its meanings and usages. This is the space
that should be called the link between seman-
tics and pragmatics. From semantic viewpoint:
the signify and signifier of commerce and its
etymological meanings to the pragmatic one,
that is to say, the usage and intentions of
speakers while using it.

UIf Linder Falk, in his discussion of linguis-
tic reference, distinguishes singular referring
expressions, which refer to one phenomenon
(e.g. a celestial body), from general referring
expressions, which refer to a group of phe-
nomena (e.g. a special group of celestial bod-
ies), and generic referring expressions, which
refer to a class of phenomena (e.g. objects
that qualify as celestial bodies).® In the case
of singular and general referring expressions,
the referent can be either defined or unde-
fined. If the referent is extensionally defined,
the communicator has a specific phenomenon
or group of phenomena in mind. If the refer-
ent is intentionally defined, the communicator
does not have a specific phenomenon or group
of phenomena in mind. In the case of gener-
ic referring expressions, the number of possi-
ble referents of a generic referring expression
could be listed, if the list of referents that have
these specific properties (e.g. to qualify a ce-
lestial body) is finite.'® For generic referring ex-
pressions, the question is whether or not the
original communicator assumed that the class

9 Linder Falk, pp. 76-77,2007.
10 Ibid.

of the referent would stay the same or evolve.
In the first case, the generic referring expres-
sion is defined, so the “referring possibilities”
are constrained by the linguistic conventions
applicable at the moment the treaty was con-
cluded.™ If all parties are aware about linguistic
and pragmatic changes of some expressions
which are the result of sociolinguistic impacts,
surely they can have a better conclusion of
their conventions. In this regard, what linguis-
tics really do is not to present a new way of
interpretation which could not be alterable but
rather, it is expanding the parties or interna-
tional law subjects knowledge about study of
referents, signifies, signifiers, the possibility of
implied meanings generated by any society,
context and so forth, which is more indispens-
able for Farsi or any other language speakers
apart from official languages of international
law recognized by ICJ and UN organs. That is
why it can be declared that linguistic studies
and viewpoints could be important to justify the
boundaries of knowledge and languages which
are to be influenced by social changes of any
society.

2. THE ROLE OF PRAGMATICS IN
DECODING INTERNATIONAL LAW
LANGUAGE; BASIC NOTIONS

In order to clarify the relation between prag-
matics and interpretation of IL texts in interna-
tional law, we should know first what is prag-
matics? Recent studies show that pragmatics
could be taken into account like the cognitive
aspect of linguistics. As Clark states,'? some
modern approaches such as Relevance Theo-
ry are based on elements drawn from the cog-
nitive sciences, while others eschew cognitive
elements. These modern studies could prove
that the boundaries between linguistics and
pragmatics are to be defined far from previous
studies. That is to say, the cognitive approach
to the pragmatics and linguistic studies show

11 Ibid.
12 Clark, 2013.
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a new horizon which is more complex that it
has been during year by structuralism of Sau-
ssure."™

Here, we are to present some basic notions
of pragmatics in order to prove the links be-
tween this field of study and the process of pro-
duction-conclusion texts in international law.™

Apparently, pragmatics was created by lin-
guistics and today, is a part of cognitive sci-
ences too. Traditionally, this field is consid-
ered like a subdiscipline of linguistics and it is
classified in the next hierarchy: syntaxis is the
study of grammar and its relation with linguistic
signs. Semantics is concerned with meaning
and the relationships between what we refer
to and linguistic sign and finally, pragmatics,
was concerned with linguistic signs and their
users or communicators. Initially, pragmatics
was concerned only with expressions of cer-
tain extra linguistic situational meaning, such
as place and time, and was not an active field
of research.

13 When we are speaking about semantics, as it was shown
before, we are speaking about the relation between
referent, meaning, signify, signifier and everything that
have to do with semasiology and onomasiology, that is
to say, the word by word or literal meaning of the words
and its relations with the reality. For instance, when
we say “it is 4 o’clock” we are catching the referent
“watch” calculating the real hour to the present in order
to give information to the addressee and that is why we
say in a semantically analyzed sentence, we can only
recognize the links between the reality and “what we
say”. But rather, in pragmatics, the approach is very
longer and broader. In pragmatics, when we say “it is
4 o’clock”, the addressee should analyze lots of aspects
in order to get the main intention of the speaker. “it is
late”, “we should go faster”, “I have no time to arrive
the university”, “If only we could go with each other”,
“we have lost an appointment” and so forth. That is to
say, the most important question in pragmatics to be
answered is “what is the intention or what do you mean
by this utterance?” while in semantics we speak about
“what does it mean”. So these specific boundaries are
going to be influenced by the new horizons of cognitive
studies of utterance and pragmatics which have been
started to change by Paul Gracie and Sperber and
Wilson Theories.

14 As Clennon (2010) says, pragmatics should not in any
way be confused with legal pragmatism.

15 Reboul & Moeschler, 1998a: 26-27, quoting Morris,
1938.

Metaphorically speaking, pragmatics was
once the waste-basket of linguistics.'

According to Zuffery & Moeschler', in a
communicative process between addressee
and speaker, the addressee discern the in-
tention of speaker and, by drawing on certain
principles, makes inferences (the inferential
model). In fact, this perspective is the one that
invited cognitive theory into pragmatics. That
is to say, the cognitive abilities and situations
of the speaker and listener (addressee) are to
be important in this point of view. The aspect
which in terms of cognitive theories of Noam
Chomsky and the other pragmatic theorists,
depends on the “communicative competence”
or “linguistic competence” of the receiver of the
message.

Paul Grice is the person how apparently
starts the new cognitive horizon of pragmatics.
With the 1975 publication of Logic and Conver-
sation'®, this new dimension of pragmatics states
to appear. The main idea of Grice in this aspect
is concentrated in cooperation between speak-
er and addressee in addition to the recognition
of speaker intentions by addressee. Grice intro-
duced the distinction between a sentence and
an utterance. In linguistics and pragmatics,
sentences and their meaning are context-inde-
pendent and “sentence” refers to “information
associated with that sentence according to the
underlying linguistic system.?® Utterances and
their meaning?' are context-dependent and refer
to “the information associated with that utterance
according to the intentions of the utterer.?? Ac-
cording to Grice, a speaker or writer who utters
intends the addressee or listener to recognize the
intention behind utterance, and this recognition
and comprehension of the message or intention
is that produces the effect. With the presumption
of writer or speaker to be logical or rational, the

16 Mey, 1993: 247, quoting Bar — Hillel.

17 Zuffery & Moeschler, 2012: 19.

18 Grice, 1975.

19 Reboul & Moeschler, 1998a:50.

20 Linder Falk, 2007:30, quoting Blakemore, 1992:3-10.

21 Also called speaker meaning — Sperber & Wilson,
1995:21.

22 Linder Falk, 2007:30, quoting Blakemore, 1992:3-10.
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addressee get the information emitted by him
and recognized the intention. This, per se, is
what Grice call principles of cooperation which is
under supervision of both speaker and address-
ee which involves 4 maximums: quality, quanti-
ty, manner and relation. Uttering — understand-
ing a message according to this process have
as a result conversational implicatures which is
drown by cooperation between communicators.
We can evaluate the next example in this regard.
If we ask our friends: “are you going to mathe-
matic class?” and our friends answer: “We have
an appointment just now!” we, supposing to be
rational, believe that their answer have to do with
my question. When we compare the time of the
class with that appointment, we conclude that
their answer is no.2® The difference between lin-
guistic information analysis and cognitive prag-
matic analysis is included in the above example.
Conversational implicatures of Grice are built on
context — based hypothesis (situational, verbal
and no verbal informations) and of course, lin-
guistic encoding model would too many help in
this case because as a matter of fact, intention
pf the speaker or writer is to be decoded and not
the linguistic sign only. The Gricean Model of
communication aligned pragmatics more close-
ly with the cognitive sciences? which intend to
explain the way the human mind works? and the
one that later was continued by the Relevance
Theory of Sperber and Wilson; a new cognitive —
linguistic theory that despite its closely relations
with the Grice one, has its own characteristics in
this regard.

In fact, the theory of Sperber and Wilson
recognizes the existence of implicature and
accepts that there is an inference process from
addressees mind to understand what have
been the real intention of the speaker to be
said. The concentration of this theory in cog-
nitive-pragmatic is in the content on one Grice
maximum which is recognized like relevance
or relation.?®

23 Zuffery & Moeschler, 2012:106.

24 Ibid.

25 Reboul & Moeschler, 1998a:59.

26 Wilson & Sperber,2004: 607, emphasized added.

“Utterances raise expectations of rele-
vance, but [Relevance theorists] question sev-
eral other aspects of his account, including the
need for a Cooperative Principle and maxims,
the focus on pragmatic contributions to implic-
it (as opposed to explicit) content, the role of
maxim violation in utterance interpretation [...]
The central claim of relevance theory is that
the expectations of relevance raised by an ut-
terance are precise and predictable enough to
guide the hearer toward the speaker’s mean-
ing. The aim is to explain in cognitively realis-
tic terms what these expectations amount to,
and how they might contribute to an empirically
plausible account of comprehension.’?"

Sperber and Wilson point out that there are
more or less implicit — as well as nonverbal
— forms of communication.?® They argue that
implicit communication is much more vague
than explicit statements, and this vagueness
is often intentional.?® In their opinion, Rele-
vance Theory can accommodate these cases
because the speaker’s informative intention
is to modify directly “not the thoughts but the
cognitive environment of the audience”.*® The
theory of Sperber and Wilson is the one that
create this believe that “thoughts cannot travel
from one brain to the another” but they have to
be understood and attributed under cognitive
circumstances and situations, the terms which
could refer indirectly to the context. In this re-
gard, we should familiar first with a cognitive
environment and its definition. Of course, it is
somehow influenced by the “context” ideas of
texts in international law but in a very stricto
sensu and from a cognitive viewpoint, the cog-
nitive environment has its own characteristics
which some of them are stated by Moeschler3":
“manifest to an individual; that is, assumptions
that are entertained as true or inferable” in the
inferential process of verbal communication.3?

27 Horn, 2004: 22.
28 Sperber & Wilson, 1995: 59-60.

29 Ibid.

30 Ibid.

31 Moeschler, 2009: 13-14.

32 We believe that language of international law could

be influence by these aspects of cognitive — pragmatic
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As he continuous, the interpretive or con-
textualizing process of formulating, confirming
or infirming hypothesis generates new assump-
tions of strengthens, weakens or suppresses
old assumptions.® The process as a whole, as
Sperber and Wilson emphasize, is geared by
the search for relevance, the more similar as-
sumptions two people share, the greater the
overlap between their cognitive environments
and more likely the search for relevance will

views. As a matter of fact, the problem of interpretation
of international law instruments and texts is not just a
legal problem, but rather, it should be analyzed from
different approaches some of which is linguistics and
of course, pragmatic approaches. If we accept that the
language of international law also is “a case of ordinary
language”, so we are going to be able for start analyzing
it by linguistic — pragmatic and cognitive means,
especially because not all languages in the world are like
English but languages like Farsi or Arabic are brutally
different from English (phonetically, phonologically,
syntactically, semantically and so forth) in this leads
to a presumed preliminary difference between English
speakers of international law and for example, Arabic
speakers of international law. Of course, there are
some conventions on arbitrary meanings which could
reduce such important differences but it is not enough.
While we have stable and object referent like sun=sol=
Jepu there is no any serious problem to understand
the semantic meaning but when this word is used by
some users in some specific cognitive environments,
the thing is different for probably the speaker has a
specific connotation in mind or a metaphoric usage of
that word. It is just a very small example of linguistic —
pragmatic differences between international law users
and it leads, of course, to greater differences in getting
ideas and meanings like words regarding special
scientific branch, specialized languages, subjective
notions and Etc. it is in this case that when the word
“commerce” is used, in case of any dispute, the subjects
of international law could have misunderstood the main
denotation — connotation of such a word because they
have not been aware of the real referents and meanings
of it. Therefore, we should accept that such cases
are more eminent to occur for the other non-English
speakers and interlocutors of IL texts and instruments.
33 Moeschler, 2009: 13-14.

lead to successful communication.343%

It is shown that some international law schol-
ars have confused or have not understand the
true model of communication in international law
or either, do not believe that also this discipline
(international law) needs its own language and
communicative model which has to be a bypass
production (conclusion) — interpretation.*® That is

34 When we take the IL language like an “ordinary
language analyzed by linguistic — pragmatic and
cognitive” processes and knowledge, we have taken
this assumption in consideration that this language
also is working like a communicative language which
needs its own channels and ways to have a successful
communication with the other lawyers, judges, organs
and international law subjects. In this regard, the better
cognitive awareness we have from the real world and
subjects, the better conclusion of instruments and texts
we have and therefore, the better interpretation we
could have. An interpretive process which consists
on linguistic — pragmatic and cognitive awareness
and therefore, we accept that we have committed to
interpret with rationality and justice. So, as a matter of
fact, there is where we should state that “conclusion of
a treaty, final act, convention, instrument and Etc. in
international law, have lots to do with interpretation
of it. When “any ordinary language” is influenced
and changed by social and individual circumstances,
the semantic evolution of contents is expected. That
is to say, if we conclude a contract or a treaty today
in English, which is going to be important in the
hour of interpretation of that instrument, is the social
circumstances of that language. However, in order
to reduce the risks of misinterpretation (problems of
historical language or contemporary language) both
or multilateral parties could agree when concluding an
instrument. That is to say, they agree in good faith if
social circumstances of historical language is evoked
when interpreted or the contemporary one. This method
could reduce misunderstandings and disputes between
parties, although some differences, like explained
before, are arose because there is no any common —
social language of international law created by own
subjects but it is apparently agreed “English” to be
the official language of international law. The matter
that arises the next question: are all of the subjects of
IL thinking, speaking, creating cognitive frames like
the English native speakers do? If not, how can create
a possible common sense — language and cognitive
inference between subjects that have been grown with
different ideas, ideologies, thoughts and so forth?

35 Sperber & Wilson, 1995:44.

36 As we discuss about it before, this process should
be taken into account both from cognitive side of
interpretation and pragmatic one. That is to say, if we
expect true and good interpretation of instruments and
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to say, without counting on expressly o explic-
itly true manifestation, there is no any true and
realistic inference. In this aspect, Sperber and
Wilson argue that all forms of communication in-
volve two-fold intentional (ostensive-inferential)
process.?’

The speaker must explicitly show a commu-
nicative intention (ostension) to communicate
a particular piece of information to addressee,
which the addressee then could or has to infer.3®
As Moeschler adds®, if we use Relevance The-
ory to explain verbal communication, “the cor-
rect interpretation is a by — product of linguistic
information, contextual premises and deductive
processes.® In the words of Moeschler and Re-
boul,*" Relevance Theory does not consider se-
mantic meaning to be peripheral to a cognitive
pragmatic theory of meaning and interpretation
in verbal communication, but “marries [...] de-
coding and inferential processes”. Sperber and
Wilson believe that in process of communica-
tion between human being it is cognitive system
which could first recognize the situation and after
that, show the relevance between utterances.
Therefore, the process of cognitive recognition
exists in every communicative situation. It is
worth noting that in this process, both addressee
and speaker need information. In other words,
the more cognitive effects or pieces of informa-
tion available to the addressee, the greater the

texts in international law, we should have “constructive
ostension” and if not, the process of communication is
failed or there is going to show different interpretation
from what we have expected. Therefore, in order to
have a really true and understandable result, it should
be taken into account that this process have to do with
each other. There is no a good result without the starting
point and vice versa. Especially when we are speaking
about the communicative language of international
law; a language which is supposed to be “normative”
and “legal” and should settle the relations between
international law organs, subjects and authorities.

37 Reboul & Moeschler, 1998a: 72.

38 Zuffery & Moeschler, 2012:108.

39 It is the case of verbal and non-verbal communication:
“verbal communication proper begins when an
utterance. ... Is manifestly chosen by the speaker for its
semantic properties” (Sperber & Wilson, 1995:178).

40 Moeschler, 2009: 8.

41 Reboul & Moeschler, 1998a:63.

relevance of the utterance and vice versa.*
Information is relevant if it has at least one
positive cognitive effect in a given context — if
it adds, modifies or deletes information.** From
Relevance Theory is inferred that cognitive ef-
fects and cognitive processing can be naturally
balanced internally: “a. follow the path of least
effort in computing cognitive effects (...) b. stop
when your expectations of relevance are satis-
fied (or abandoned).* In fact, this theory is look-
ing for expansion of what we call cognitive mod-
el of interpretation of communication. Although
we start with linguistic coding but the process
of communication continuous with cognitive ef-
fects. It happens in IL communicative model and
language too. When a provision in a treaty es-
tablishes a meaning or represent something ac-
cording to our expectation, then we have expe-
rienced what we have cumulated in our minds
before, something that is acceded from past ex-
periences and it is realized when communicating
in this language (language of international law).
Actually, the most important efforts of lan-
guage pragmatic which has been started by
Grice and then, Sperber and Wilson, could
demonstrate that in a communicative model of
language in international law we can count with
some linguistic — cognitive factors to do a two
sided process: 1 — production or conclusion an
international law text and 2 — interpretation, per-
ceiving or decoding the IL message. In other
words, taking Relevance Theory and Gricean
Model of Communication in consideration, we
could see that messages and normative process-
es in international law should be emitted and un-
derstood having a cognitive environment which
help us to understand the real intention of the
parties. It is worth noting that according to the ar-
ticles 31 and 32 of VCLT (Vienna Convention on
the Law of Treaties) every treaty or instrument in
international law has a “subject-matter”; that is to
say, all of the parties have an aim to conclude a
treaty or instrument which could prove the cogni-

42 Zuffery & Moeschler, 2012:108.

43 Moeschler, 2009: 11.

44 Moeschler, 2009: 12-13 quoting Sperber & Wilson,
2004: 613.
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tive viewpoints to the interpretation of IL texts. In
fact, the adhesion of RT (Relevance Theory) and
cognitive achievements are to be useful in this
specific aspect showing that every communica-
tive (written or oral) situation is created in a cog-
nitive environment and of course, to understand
the real dimensions of that message, the readers
and interpreters should take into account those
coefficients.*®

3. Cognitive elements in the
Language of International law;
Trying to Extract the Exact
Meaning of a/an Word-Utterance

One of the most important issues regarding
language of international law is if it is possible to
translate-interpret judgments, treaties, conven-
tions and awards in a word-by-word manner. All
we know that there are many Non-English speak-
ing countries and subjects of international law
which should interpret the above texts by a first-

45 As mentioned in previous sections, the study of im-
plicature — explicature, intentional meaning, connota-
tive — denotative meanings, cognitive relevance and so
forth are aspects that have to do with every situational
communicative model, whether IL oral or written text
or ordinary usage of language. In most cases, people
from all across the globe, differentiated by language
and culture, try to understand each other in different sit-
uations. Taking in consideration a “Common Commu-
nicative Model of language” both orally and written es-
pecially for the language of IL could help them to better
understanding — interpreting messages. In this regard,
we can more familiarize with the linguistic — pragmatic
— cognitive models of understanding — communicating
in order to communicate with awareness and be under-
stood and inferred more successfully, fulfilling with
the language norms and rules. One of the most common
examples of this successful “communicative model”
could be avoiding to use vague or ambiguous words —
terms in language of international law when conclud-
ing a treaty — convention. According to Gricean Model
of Communication, every utterance should be emitted
under 4 maxims of cooperation between speaker — in-
terlocutor and writer-addressee. If we take these prin-
ciples and the other rules of language communication
model in consideration, the risk of misunderstanding
or misinterpretation reduces meaningfully because we
have tried to transfer our ideas and thoughts in the best
way; either explicitly or implicitly.

hand translation. The empirical answer, as Mar-
rianne Lederer says, is clear: years of practice
and observation of practice show that languages,
however closely related, do not match in actual
speech. This means that translating languages as
heard, faultless though the translating might be,
does not make sense.* In this sense, any trans-
lator or interpreter of language of international
law could also count on cognitive complements
as is acts of speech. As it was mentioned before,
the linguistic — cognitive elements in a speech —
communicative situations could help the reader
or interlocutor of international law texts to better
understanding. These types of cognitive elements
are to be determined correctly in order to be able
for transmitting the messages from one language
to another one. As Lederer*” argues in his article
“Interpreting, Yesterday, Today and Tomorrow”
there are some specific cognitive elements which
have to be taken into account in this regard:

The order of words

Prepositions

Number of words

Verbal context

Situational context

Cognitive context

Knowledge of the world or encyclopedic
knowledge

e@MmMUOwy

A. The Order of Words

Probably some language users think that
for translating a word from language A to lan-
guage B there is no any need rather lexical cor-
respondences from those languages to another
one. That is to say, just semantic analysis and
not else. Yet such phrases, although apparently
constructed in a similar way, do not translate the
same order of the words: ex aequo et bonno=
ex=preposicion, aequo=sustantivo, et=preposi-
cion, bonno=adjetivo while translating this for-
mulaic expression into Farsi, for example, re-
quires more connotative — cognitive information:
ex: ¢ e, aequo: cSuloe ke, etis, bono: 7 s
e Fsy s oadlz.

From word by word equivalence above is

46 Lederer, 1990: 54.
47 Ibid.
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inferred that there is no any certain denotative
meaning extracted from Latin expression used
in international law language. It is, however, the
world knowledge combined with knowledge of
both languages which could help the reader —
interpreter of international law texts and instru-
ments that above Latin expression in Farsi is:
Juad uad\c 5 Caglans,

Although there is no any relation between
lexical correspondences of both languages.*®

As Ledered states: “it is well known that syn-
tax varies from language to language. It is less
well known that interpreters (and translators
alike) rely on their knowledge of the world to find
the correct word order in their native tongue”.*®

B. Prepositions

The prepositional usage in language is an
important aspect that sometimes we forget tak-
ing it in consideration. For instance, the usage
of prepositions in French, Spanish or Farsi is not
the same as it happens in the common language
of IL which is English. Compania bajo control de
extranjeros in spanish, for instance, is Foreign
controlled companies in English or JiyS&s So
SISl Sood as Sogrin Farsi. If the cognitive
complement is undisguisable from understand-
ing of the words, it could be noted that this type
of translation or interpretation is successful. As a
result, the links between words, lexical order and
cognitive elements are indispensable for starting
an interpretive process in any ordinary or special-
ized language one of which is international law.

C. Number of Words

Normally, all language users from different
cultures and languages use not the same order
or number of words to express themselves or it is

48 Although there is convention about linguistic signs
— lexical correspondences between subjects of
international law in IL language, but it is not deniable
that not all of international law users are English
or French speakers. A really important issue which
creates cognitive impacts between them. in this regard,
interpreting an IL text without taking in consideration
the cognitive-pragmatic aspects could really result
in nonsense meaning, gap, vague and ambiguous
expressions.

49 Lederer, 1990:55.

rare. Just observe the next examples in different
languages used by IL users — subjects:

Eng> this country is the second largest ex-
porter of oil in the world

Spn> este pais es el segundo exportador
mundial de petréleo

Far> o SGisy gleSh 25 golas 2, palale
O al )

As Lederer emphasizes®’, the word “largest”
is explicit in English but implicit in Spanish and
either, Farsi. The important thing is that some-
times the reverse case also happens; some con-
cepts are implicit in Farsi but explicit in Spanish
or English. Therefore, as it is observed, counting
on literal —word by word meanings in not enough
for knowing and interpreting the IL propositions
— utterances but there is a very indispensable
need for cognitive-pragmatic elements. Cogni-
tive elements which according to Lederer, ap-
pear in next classification.

D. Verbal Context

Basically, the notion of “context” is one of the
most important concepts in interpretation — con-
clusion of IL texts and instruments. If we accept
that language of IL has its characteristics, we will
accept that this language has its own peculiari-
ties to be transmitted — interpreted by writers-ad-
dresses. The notion of context, which has been
emphasized by international courts and it is also
included in art. 31 of VCLT 1960 has a very com-
plicated connotation to be understood because
it has been argued in linguistics, pragmatics and
cognitive science too. It is “Verbal Context” which
could help us to choose the appropriate meaning
of a word of phrase in its surrounded phrases.
“Speeches are uttered in a continuous stream of
words, each word contributing to the meaning of
the words around it and being made more spe-
cific by these surrounding words”.5" That is why
when we use words like “justice”, “convention”,
“security”, “protection” and so forth in IL texts
and instruments, in order to translate them into
the target languages (Farsi, Spanish, Arabic and
Etc.) we should recognize and consider the ver-

50 Lederer, 1990: 56.
51 Ibid.
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bal context in which these words appear. If not,
the systematic-social differences of languages
could result in misinterpretation-misusage of
those words.

E. Situational Context

International Law interpreters and lawyers
are part of the IL language and have role to de-
velop its borders. If they are only readers and
they do not know how to use this language,
surely there is no any successful transmitting
process. Awareness of situational context can
help international lawyers and language users to
decode the real linguistic signs — cognitive ap-
proaches of speeches and texts in this aspect. It
is worth noting, as was mentioned before, art. 31
of VCLT would refer to all types of the contexts
one of which is “situational” one. The supporting
idea of this alleged statement is that there is no
any specification of types of context included in
that convention. It simply states: “A treaty shall
be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms
of the treaty in their context and in the light of its
object and purpose”. Therefore, interpretation of
a treaty or instrument in international law apart
from object and purpose, needs “context”. But,
what type of context is referred to? We believe
that this type of context would be deciphered by
interdisciplinary views: cognitive elements, lin-
guistics and pragmatics.

F. Cognitive Context

It is also a very important step to recognize
cognitive elements of speech, production and
interpretation a text, utterance or instrument. Is
there any possibility to interpret ICJ judgments
without remembering the old practics, jurispru-
dence, judges or statements? The “cognitive
context” is that one which connects all previously
stated speeches, rhetoric and statements to the
present information. As Lederer continuous: “it is
cognitive, since no longer bears a verbal shape,
and contextual, since it stems from things said.
It is the cumulative knowledge brought by the
speech chain up to the point where the interpreter

is translating”.® In other words, after understand-
ing the statement, utterance or text, the linguis-
tic signs — semantic processes are substituted
by cognitive frames or elements. That is why a
reader, interpreter or lawyer of an international
law treaty, instrument or text should not just have
linguistic — legal knowledge, but he/she has to be
aware of the real cognitive sense and relevance
between what has been said before and what is
to be said later and if not, there is no any evolu-
tionary understanding — interpreting process for
the Non — English (Non IL principal producers)
because or they are just satisfied with linguistic
— semantic meaning (word by word translation)
or they are not aware of using different contexts
(like cognitive one) to be able for decoding the
right and correct connotation — intention of IL pro-
ducers, judges and organizations which are the
important ones in this process.® This definition
of context is really important for the subjects of
IL and interlocutors of IL texts and instruments.
As Lederer continuous stating this opinion about
“Oral Interpretation Conferences”, comparing his
words with the IL language when she says: “pro-
fessional interpreters never interpret sentence
by sentence; they prefer waiting for the speech
to proceed and provide maximum information.
They know that the proper meaning of words
arises not only out of their language tenor but
also out of cognitive context”.>* We could evalu-
ate more and more all sided contexts which have
to do with IL treaties and instruments.

G. Knowledge of the World or Encyclopedic
Knowledge

“‘Knowledge of the world exists independently

of acts of speech. It is the entirety of what we

52 Lederer, 1990: 57.

53 If all IL language users were speaking in English or
French, have the same cognitive knowledge from the
entire world, have the same culture or viewpoints,
surely there would not exist misinterpretations like what
we see nowadays. That is because at the first step, we,
IL language users, are from different backgrounds and
cognitive experiences and this is a challenge especially
for those who are not thinking — speaking like the IL
principal users of language (English — French) in ICJ
and some others in UNSC.

54 Lederer, 1990: 58.
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know, whether through experience or through
learning. Relevant parts of it are mobilized by the
speech chain and contribute to understanding”.®®
The knowledge of the world is that one could help
IL language users, organizations and subjects to
interpret the real sense and what have been said
in an instrument or convention. Interpreting — un-
derstanding some international events like Cold
War, World War the Il, War, Crime, Etc. the spe-
cialized user of language of IL understand that
we are not speaking about “a war that have been
occurred during a cold temperature!!” or by say-
ing World War inferring “a war that all of the na-
tions were in armed conflict with each other!!” but
this is the encyclopedic knowledge that can help
readers — interlocutors of IL to understand the
specific meaning — intention of what has been
said or what is going to be said or communicat-
ed both orally and written. “Native speakers are
not aware of cognitive complements. Verbal, sit-
uational and cognitive contexts and knowledge
of the world come into play quite naturally, while
language alone seems to be present.”® For this
reason is that we consist the issue that interna-
tional lawyers and subjects have to know more
things about “context” mentioned in art. 31 of the
VCLT. Interpreting a IL text or instrument, like
concluding them, requires an awareness of cog-
nitive frames — complements of course, it is be-
cause we cannot translate languages on the ba-
sis of “Language or Language System” alone.®”
Insisting only in linguistic characteristic or signs
in languages when speaking about IL language
is not correct (the simple work could be done by
machines of translation), beside this, concerning
only in legal norms or absolute legal interpreta-
tion of that language is also incorrect. We believe
that there should be a combination of “legal — lin-
guistic — pragmatic and cognitive” combinations
for writing well — understanding well — elaborat-
ing well and doing the best for achieving IL goals
which according to the UN Charter, are summa-
rized in justice, peace and security.

“Since languages differ in all respect, not only

55 Ibid.
56 Ibid.
57 Ibid.

in sound structures, semantics or syntax, but
also in the way speakers refer to ideas, facts and
events, interpreters cannot proceed directly from
one language to the other”.%® This can be said
in another words to. To conclude — speak — un-
derstand and interpret in IL language, an interna-
tional lawyer, judge, organ or interpreter should
take a look at both linguistic and extra linguistic
(non — linguistic) knowledge. As Lederer states:
“Only cognitive complements can explain fully
the nature of interpreting and vindicate the in-
terpreters’ assertion that understanding speech
[intentions] goes further than understanding lan-
guage”.® It is just like the relationship between
semantics and pragmatics in linguistics. In order
to get/ understand an idea, we start with linguis-
tic signs and we conclude with pragmatics and
cognitive features.

4. Concluding Remarks

This paper aimed to demonstrate that inter-
national lawyers, interpreters, judges and schol-
ars could take linguistic — pragmatic studies in
consideration both for: 1 — production or conclu-
sion of a text in any nature and 2 — in order to
decode, understand and interpret the right sense
behind words and terms in language of interna-
tional law. If we see the IL language like a “com-
municative model of language”, surely we will ac-
cept that this communicative — specialized model
of language also has its own characteristics ac-
cording to the aims — objectives of its users. The
contents of articles 31 and 32 of the VCLT are
acceptable, but there can realize the necessity
of more criteria to be able to interpret and con-
clude a treaty or instrument in international law
because: 1 — not all languages of international
law are spoken and written like English of French
and 2 — present era has its own characteristics
and requires to be understood according to and
up to dated — evolutionary viewpoint: the study of
cognitive aspects of language — human beings
have developed since 1970 up to here and that’s

58 Lederer, 1990: 59.
59 Ibid.
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why international law — international relations
scholars have to take all scientific aspects of sci-
ence in order to understand aims and intentions
of each other.

In our opinion, as told before, understanding
— interpreting the language of international law
requires indispensably all linguistic — pragmatic
knowledge to decode the right intention of inter-
national law subjects. For instance, when they
are speaking about “combat with terrorism” or
‘human rights” an international lawyer or inter-
national law interlocutor have to take in con-
sideration: 1 — all of the cognitive — pragmatic
elements of the utterance to understand and in-
terpret the correct meaning to be decoded, 2 —
all of the linguistic steps of source languages of
international law while not being an English of
French speaker which have been used like most
spoken languages of international law (ICJ, SC
and some specialized organizations of IL) and
3 — all of the interpretive steps of understanding
the denotative and then, connotative meanings
of a utterance. For example, when speaking
about necessity of protecting or keeping “peace
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ABSTRACT

The status of the LLC shareholder characterizes the legal status
of the shareholder, its legal relationship with other shareholders, the
LLC itself, management of the LLC, and third parties. Although the le-
gal status of LLC shareholder (its rights and obligations) is prescribed
under Georgian law, issues related to its definition are still relevant, as
Georgian legislation is limited to general regulation only, and Georgian
case law and legal literature are also characterized by the scarcity of
consideration of shareholder status.

The purpose of this article is to use comparative legal analysis to de-
termine the essence of the status of the LLC shareholder, the grounds
for its origin, and legal consequences. The article analyzes the concept
of the status of the LLC shareholder, subjects of the status of the LLC
shareholder, LLC share concept, the rights, and obligations connect-
ed to the status of the LLC shareholder, forms of receiving the status
of the LLC shareholder and its period. Since the regulatory norms of
Georgian LLC are the institute of logical synthesis created as a result
of the reception of the norms of German law and the norms of US law,
the article mainly provides a comparative analysis of the Georgian and
German legal norms on the status of the LLC shareholder, as well as,
to some extent, the US regulations.
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INTRODUCTION

The status of LLC shareholder describes
its legal condition, legal relation towards other
shareholders, LLC, management of the LLC and
third parties. Legal condition of the LLC share-
holder (its rights and duties) is regulated under
Georgian legislation. However, the issues con-
nected to its description are still considerable,
since the legislation is limited to only general
regulation. The juditial practice and scientific
literature is also characterized by lack of dicus-
sions on the LLC shareholder status.

The purpose of the Article is to establish the
essence of the LLC shareholder status, grounds
of its origination and legal consequences using
legal comparative analysis. The article analy-
ses the following issues: the concept of the LLC
shareholder status, the subjects of shareholding,
the concept of the LLC share, obligations and du-
ties connected to the shareholder status, forms
of obtaining the shareholder status and the peri-
od of LLC shareholding.

Georgian norms regulating the LLC is an in-
stitute of the logical synthesis created by the re-
ception of German legal norms and influence of
American legal norms." In this regard, this article
basically contains comparative analysis of the
Georgian and German legal norms on the LLC
shareholder status and, also, to some extent,
American legal norms.

1. LEGAL STATUS OF THE LLC
SHAREHOLDER

Legal status of the LLC shareholder —is le-
gal condition of LLC shareholder, which implies
shareholding of the person in the LLC and the
system of its rights and duties derived from the
LLC shareholding. The LLC shareholding de-
pends on a person’s right of ownership of LLC
share. A person becomes LLC shareholder on

1 See Burduli, 1., Makharoblishvili, G. And
Maghradze, G. (2019). Limited Liability Company
in Georgia: Existing Reality and Regulatory Deficit.
Thilisi: World of Lawyers, p. 126.

the basis of purchasing (obtaining) a share and
only after this, person obtains the rights and du-
ties related to this share.

1.1. Notion of the LLC
Shareholder’'s Share

The precondition for obtaining the LLC share-
holder status is to obtaing the ownership right
on the LLC share. The person becomes an LLC
shareholder on the basis of purchasing (obtain-
ing) the share and only thereafter the purchaser
of the share obtains the rights and duties con-
nected to this share.

The concept of the LLC share is not compre-
hensively regulated under Georgian legislation.
Pursuant to Paragraph 3, Article 44 of The Law
of Georgia on Enterpreneurs, LLC share is a
transferable right, which implies transferring the
ownership right thereon from the one person to
another.?2 The juditial practice defines the LLC
share as “a set of rights and responsibilities that
a person has as a member of LLC.™

LLC share by its legal nature is object of the
ownership right.* In the sense of the law of things,
it represents a property,® which is divided into
things and intangible property. The LLC share
comes under the latter category. The Civil Code
defines intangible property as the claims and
rights that may be transferred to other persons
or that are intended either for bringing a material
benefit to their possessor or for entitling the latter
to claim something from other persons.c The LLC
share falls within the category of rights and is not
considered as a claim. Therefore, transfer of the
ownership right on the share is subject to the rule

2 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 176.

3 Liluashvili, G. (2005). Limited Liability Company
(Theory and Practice). Tbilisi: GCI. p. 212; Judgements
on Civil Cases of the Supreme Court of Georgia, 2001,
#1,p. 5.

4 Article 30 of the Draft Law of Georgia on Entrepreneurs
directly indicates that the share is object of the
ownership right.

5 This follows from Paragraph 1 of Article 170 of the
Civil Code of Georgia.

6 Article 152 of the Civil Code of Georgia.

Ekaterina Pipia



w
o

#18, s330b0m, 2021

Ekaterina Pipia

on transferring the ownership and other similar
rights to the right.”

Status of the LLC share owner grants the
shareholder basic rights, from which the property
rights are as follows: (1) the right to participate in
the profit of the company, (2) right to receive pro-
ceeds of liquidation property, (3) in case of with-
drawal or expulsion from the company, right to
receive subsequent compensation,® (4) in case
of decreasing the capital by the shareholders’
resolution, the right to receive decreased capital.
The non-property rights include: (1) right to par-
ticipate in management of the company and (2)
the right to receive the information.®

Shareholder’s right on the share is an ab-
stract good. Some property must stand behind
the share for it to add economic value.” From an
economic point of view, the shareholder’s share
is a portion of company’s capital (including what
the shareholder paid in exchange for the LLC
share as a contribution). From the legal stand-
point, LLC itself is the owner of LLC property
and disposal thereof is carried out by the share-
holders indirectly, by managing the LLC. Thus,
juridically, the share shall be understood as art of
participation in the company and not as a right to
the portion of the LLC capital.

LLC share is an object of the civil turnover,
which does not have material embodiment and
represents unified and inseparable set of prop-
erty and non-property rights and has a certain
meaning, expressed in nominal value." Respec-
tively, the LLC share shall be discussed as sub-
jective (participation) right of LLC shareholder,

7 Burduli, 1., Makharoblishvili, G. And Maghradze,
G. (2019). Limited Liability Company in Georgia:
Existing Reality and Regulatory Deficit. Tbilisi: World
of Lawyers, p. 11-20.

8 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 180.

Ibid., p. 184.

10 Zubitashvili, N. (2014). Withdrawal of a Shareholder
from Limited Liability Company. In the book Burduli,
I. (Ed.). Collection of Works on Corporate Law II (pp.
133-196), Thilisi: Meridian, p. 184.

11 Ilyushina, M., N. (2015). Transactions with Shares in
the Authorized Capital of a Limited Liability Company,
a Handbook. (2" ed.). Moscow: RPA Ministry of
Justice of Russia, p. 10.

which in its content is a bearer of both property
and non-property elements.

LLC comes into existence from the moment of
registration at the entrepreneurial registry. There-
fore, we shall consider that LLC share also comes
into existence from the moment of LLC registration.
Ownership right on the share is certified by the re-
spective indication on the participation percentage
of the shareholders in the extract from the entre-
preneurial registry. It is noteworthy that the extract
only certifies shareholder’s participation in the LLC
and does not constitute a security.’?

1.2. Authority of the LLC
Shareholder

Obtaining the ownership right on LLC share
automatically grants LLC shareholder respective
authority, which implies entire system of rights
and duties of the LLC shareholder. These rights
and duties may have different basis and nature.

The rights and duties of the LLC sharehold-
er may exist by force of law or may derive from
LLC statuse. They may be belonging to/imposed
upon all shareholders equally or their holder
may be specific shareholder or shareholders. As
of today, Georgian legislation is limited by very
general regulation, which gives the LLC share-
holders freedom to widen the scope of statutory
authorities.

As already mentioned, LLC shareholder
rights can be classified as property and non-prop-
erty rights.

The principal property right of the LLC share-
holder is the right to receive dividend.™ The right
to receive a dividend is different from the right
to claim it. The first one arises from the moment
of becoming shareholder, and the second one —
from the moment shareholders decide on distri-
bution of the profits.™ The ground for payment of

12 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 272.

13 Paragraph 1 of Article 8 of the Law of Georgia on
Entrepreneurs.

14 Judgement Neas-1328-1170-2010 of the Chamber of
Civil Cases of the Supreme Court of Georgia dated 6
June 2011.
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dividends is an existence of profits in LLC and
resolution of shareholders on payment of divi-
dends." In the presence of both of these precon-
ditions, it is not permissible to refuse sharehold-
er the request to issue a distributed profit in the
form of a dividend.®

In case of termination of shareholder status
by exit or exclusion, the right to compensation
of the share value may arise. However the right
to receive compensation does not initiate the
company’s obligation, to return the contribution
carried out by the shareholder as the compen-
sation for share.”” Unlike the Law in force, the
Draft Law determines that in case of withdrawal
of the shareholder, the value of the withdrawing
shareholder’s shares is determined by the par-
ties or by the independent auditor appointed by
the parties or the court.”™ And when excluding the
shareholder, the share shall be compensated in
“fair value”."

LLC shareholders may resolve on reducing
the chartered capital (including the resolution on
returning the additional contribution®). In case
of adopting the resolution on reducing the char-
tered capital, if shareholders do not otherwise
agree, they have the right to receive a respective
part of the reduced capital.

One of the most important property rights
of the LLC shareholders is the right to receive
the proceeds of liquidation. This right envisag-
es distributing the remaining part of the property
among the shareholders after covering claims of
the creditors of the liquidated LLC, in accordance
with their shares.?'

15 Judgement Neas-75-408-09 of the Chamber of Civil
Cases of the Supreme Court of Georgia dated 8 July
2009.

16 Judgement Neas-1063-1018-2014 of the Chamber of
Civil Cases of the Supreme Court of Georgia dated 8
April 2015.

17 Ninidze, T. and Chanturia, L. (2002). Commentary
to the Law on Entrepreneurs. Tbilisi: Samartali, p.
282.

18 Paragraph 5 of Article 146 of the Draft Law of Georgia
on Entrepreneurs.

19 Paragraph 8 of Article 145 of the Draft Law of Georgia
on Entrepreneurs.

20 Sub-paragraph “d” of Paragraph 6 of Article 9! of the
Law of Georgia on Entrepreneurs.

21 Paragraph 5 of Article 14 of the Law of Georgia on

The management and control rights of the
LLC shareholders imply the right to call the gen-
eral meeting of shareholders, the right to partic-
ipate in the meeting of shareholders, the right to
participate in the process of making decision on
the meeting of shareholders (right to vote), the
right to receive information and the right to re-
view and receive the documentation.

In general, the LLC shareholder has the man-
agement right, which is carried out through the
general meeting.?? LLC shareholders have max-
imal discretion with regard to determining the
competences of the general meeting, since they
themselves determine the issues included in the
competence of the general meeting.?® Pursuant
to the Draft Law, shareholders owning 5% of the
share also have the right to call the shareholder
meeting.

LLC shareholder has the right to receive
the information on activity of the company and
the right to review the existing documentation
in LLC.?® Law on Entrepreneurs establishes the
minimal standard of the shareholder’s right to re-
ceive the information, the restriction of which is
prohibited even if such agreement exist among
shareholders.?® This norm simultaneously obli-
gates the shareholder to be informed on the pro-
cesses in the company, in order to avoid making
the decision that are damaging to the company.?”

The most important among obligations of the
LLC shareholder is the obligation to make the
contribution to the chartered capital. The term

Entrepreneurs.

22 Paragraph 1 of Article 47 of the Law of Georgia on
Entrepreneurs.

23 Paragraph 2 of Article 47 of the Law of Georgia on
Entrepreneurs; Paragraph 4 of Article 38 of the Draft
Law of Georgia on Entrepreneurs.

24 Article 130 of the Draft Law of Georgia on
Entrepreneurs.

25 Paragraph 10 of Article 3 and Paragraph 4 of Article 46
of the Law of Georgia on Entrepreneurs; In addition,
see Judgement Neas-243-228-2014 of the Chamber of
Civil Cases of the Supreme Court of Georgia dated 26
January 2015.

26 Judgement Neas-31-28-2015 of the Chamber of Civil
Cases of the Supreme Court of Georgia dated 24 March
2015.

27 Judgement Ne1/1/543.,4 of the Constitutional Court of
Georgia dated 29 January 2014.
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“chartered capital” indicates the amount of the
capital determined by the shareholders agree-
ment, in other words — initial or stated capital. It
is noteworthy that this term cannot be seen in the
Law of Entrepreneurs anymore and instead the
term “capital” is used.?® Contribution is the im-
portant mechanism for formation of the compa-
ny’s capital. It, especially — chartered capital, has
also the function of capital protection and is con-
sidered as “protected warranty fund”.*® In case of
failing to make the contribution, the shareholder
loses its share in the company.®’

LLC shareholder as a party to multilateral
transaction/agreement has the obligation of good
faith.®2 LLC to some extent is considered as a
category of obligatory law and has the character
of legal relationship.®®* The contractual relation-
ship exists between LLC shareholders and also
between LLC itself and its shareholders, the ba-
sis of which is the transaction (charter) conclud-
ed by them.** Generally, good faith is an univer-
sal evaluative category of private law.% However
the complete definition of the good faith cannot

28 Makharoblishvili, G. (2014). Basic Structural Elements
ofa Joint Stock Company. In the book Burduli, I. (Ed.).
Collection of Works on Corporate Law II (pp. 55-129),
Thilisi: Meridian, p. 105.

29 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 87.

30 Zubitashvili, N. (2014). Withdrawal of a Shareholder
from Limited Liability Company. In the book Burduli,
I. (Ed.). Collection of Works on Corporate Law II (pp.
133-196), Thilisi: Meridian, p. 146.

31 Paragraph 7 of Article 3 of the Law of Georgia on
Entrepreneurs.

32 Burduli, I. and Chitashvili, N. (2020). Withdrawal of
a Shareholder from a Limited Liability Company on
Substantial Grounds. German-Georgian Journal of
Comparative Law, 9, 1-14, p. 12.

33 Burduli, I. (2012). Commitment Obligation — Scale of
the Majority and the Minority within Corporate law, on
the Example of German Law. Justice and Law, 4 (35),
51-63,p.51.

34 Migriauli, R. (2020). The Duty of Loyalty as a Standard
of Shareholder Behavior in the Organizational Law
(on the example of German Law). Georgian-German
Journal of Comparative Law, 11, 20-25, p. 20.

35 Chanturia, L. (2017). Article 8. Subjects of Private
Law. In the book Chanturia, L. (Ed.) Commentary
on the Civil Code, Book I, General Provisions of the
Civil Code (pp. 47-52). Tbilisi: German Agency for
International Cooperation (GIZ), p. 50.

be found in Georgian law.* It is used as general
provision, general obligation and, therefore, as a
principal of the civil law. From this principal derive
imperative rules, which shall be complied uncon-
ditionally.*

LLC shareholders are imposed by the fidu-
tionary duties that include the duty of loyalty
and the duty of care.*® The shareholder’s duty of
care implies the duty of shareholder not to com-
mit intentional unlawful acts or gross negligence
against the company.®*® The shareholder’s duty
of loyalty — is subordination to the best interest
of the company, in particular, the shareholder is
prohibited to complete an activity that damages
the company, its interests, property and joint/
common interests of the shareholders.® The
duty of loyalty includes in itself duty to account,
duty to refrain from self-dealing, duty not to com-
pete and duty of disclosure.*

In US, the fiduciary duties apply to the mem-
bers and managers of the Limited Liability Com-
pany (LLC).#2 The mentioned duties include the
duties of loyalty and care.® In addition, their ac-
tivities are subject to the general obligation of
good faith and fair dealing.** However, the sta-

36 Vashakidze, G. (2007). Good Faith According to the
Civil Code of Georgia — Abstraction or Current Law.
Review of Georgian Law, 10/2007-1, 14-58, p. 38.

37 Khunashvili, N. (2016). The Principle of Good Faith
in Contract Law. Tbilisi: Bona Causa, p. 91, p.49. (In
Georgian).

38 Burduli, I. and Chitashvili, N. (2020). Withdrawal of
a Sharcholder from a Limited Liability Company on
Substantial Grounds. German-Georgian Journal for
Comparative Law, 9, 1-14, p. 13.

39 Zubitashvili, N. (2014). Withdrawal of a Shareholder
from Limited Liability Company. In the book Burduli,
I. (Ed.). Collection of Works on Corporate Law II (pp.
133-196), Thilisi: Meridian, p. 155.

40 Burduli, I. and Chitashvili, N. (2020). Withdrawal of
a Sharcholder from a Limited Liability Company on
Substantial Grounds. German-Georgian Journal for
Comparative Law, 9, 1-14, p. 13.

41 Zubitashvili, N. (2014). Withdrawal of a Shareholder
from Limited Liability Company. In the book Burduli,
I. (Ed.). Collection of Works on Corporate Law II (pp.
133-196), Thilisi: Meridian, p. 155-156.

42 In Georgian — Limited Liability Company.

43 ULLCA Sec. 409.

44 Gartenberg, E. and King, T. (2003). Fiduciary Duties
in Partnerships and Limited Liability Companies under
California Law. California Business Law Practitioner,
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tus of fiduciary duties of the non-manager LLC
member is problematic. There is an opinion that
they are not subject to fiduciary duties and only
general duties of good faith and fair dealing ap-
ply. Some US courts even believe that fiduciary
duties should be applied equally to all partners.
However, the charter may limit fiduciary duties,
but their extinguishment is inadmissible.*

In Germany, the duty of loyalty (Treupflicht),
generally, obligates the shareholders not to dam-
age the interests of the company and other share-
holders through their actions.*® Under German
law, the majority’s decision that disproportionately
interferes with the membership of minority share-
holders is voidable.#” Thus, the duty of loyalty is
directed to protect the interests of the minority of
shareholders. According to the German legal liter-
ature, a shareholder’s duty of loyalty includes the
duty to act, to refrain from action, to obey, and to
give consent.”® It may also include a prohibition of
competition for GmbH shareholders due to a prohi-
bition to cause damage.*

In Germany, in addition to the duties listed
above, the GmbH shareholder also has the duty
to file a declaration of insolvency. In particular, if
the company is insolvent or overindebted, and
where there is no functioning representative
body in the company (as defined in paragraph
2 of InsO §10), the shareholders are required to
file an insolvency statement.*

The authority of the shareholder is main-
ly proportional to the amount of his share. It is
in accordance with the percentage of its share

93-104, p. 102-103.

45 Ibid.

46 Schéfer, C. (2019). Principles of Law: Organizational
Law (Translated by Migriauli, R.). (5" edition). Tbilisi:
LEPL Notary Chamber of Georgia. (The original work
was published in 2018), p. 462-464, § 36, margin no. 23.

47 Ibid.

48 Migriauli, R. (2020). The Duty of Loyalty as a Standard
of Shareholder Behavior in the Organizational Law
(on the example of German Law). Georgian-German
Journal of Comparative Law, 11, 20-25, p. 22.

49 Schafer, C. (2019). Principles of Law: Organizational
Law (Translated by Migriauli, R.). (5% edition). Tbilisi:
LEPL Notary Chamber of Georgia. (The original work
was published in 2018), p. 462-464, § 36, margin no.
23.

50 Ibid, p. 462, margin no. 22.

participation that the receipt of dividends, the
right to vote at the meeting, the right to request
the convening of the meeting are determined.*
However, according to the charter, some shares
(shareholders) may be given pre-emptive rights
as inherent rights of this share (so-called “privi-
leged shares”). The law gives shareholders the
right to change the standard of decision-making
on the basis of the charter, in particular, to create
an imbalance between the shareholders’ right to
vote and the volume of shares, but this must be
specifically reflected in the charter.5

1.3. Subjects of LLC Shareholding

The prerequisite for the realization of the
authority of the LLC shareholder upon the LLC
share, as mentioned, is the legal status of the
shareholder, which characterizes the legal state
of the shareholder, his legal relationship with oth-
er shareholders, the LLC, the LLC management
and third parties.

The shareholder is a member (participant) of
the LLC, who has the rights and obligations to-
wards the company provided by the legislation
and the LLC charter.5® The Draft Law sets out a
general legislative definition of a shareholder, ac-
cording to which a shareholder is a person who
owns a share in an entrepreneurial company.*
Accordingly, pursuant to the proposed wording,
the status of a partner is related to the ownership
of a share of the company.

Any natural person may have the status of
a shareholder. In this case, the shareholder can
be any person, regardless of his/her citizenship,
gender, age, etc. Among them, the holder of the

51 Liluashvili, G. (2005). Limited Liability Company
(Theory and Practice). Tbilisi: GCL. p. 212.

52 Ruling Neas-31-28-2015 of the Chamber for Civil
Cases of the Tbilisi Court of Appeals dated 26
September 2012; Todua, U. (2019). Law of Georgia
on Entrepreneurs in Court Decisions. Tbilisi: German
Agency for International Cooperation (GIZ), p. 173.

53 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 20.

54 Paragraph 1 of Article 8 of the Law on Entrepreneurs.

55 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 21.
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status of a shareholder may be a minor whose
rights and obligations under the membership are
exercised by his/her legal representatives until
he/she reaches full legal capacity.

The shareholder of the LLC can also be a
legal entity. However, since the legal capacity
of NNLE and LEPL is special and they can only
carry out activities provided for in their found-
ing documents or by law,* they may obtain the
shareholder status only if this is permitted by
their charter or law. In addition, the state, as a le-
gal entity under private law, > may carry the LLC
shareholder status. The principle of general ca-
pacity applies to the NNLE and, therefore, it can
obtain the shareholder status in the LLC without
special permission,% provided that this is not pro-
hibited by its founding documents.

The legal founding which is not a legal entity,
for instance, partnership or non-registered union,
cannot have a status of LLC shareholder.®® The
reasoning for this is that they do not have orga-
nizational structure and in the legal relationship
they participate through their members. In ad-
dition, establishment thereof can be carried out
orally, which complicates identification of mem-
bers and their rights and obligations.®

2. OBTAINING THE STATUS
OF LLC SHAREHOLDER

Obtaining the status of LLC shareholder is
done by acquiring the LLC share, which can be
done in two basic ways: (1) initial acquisition of
the LLC share, which can be done by participat-
ing in LLC incorporation process as a founder or
after incorporation of the LLC by the transfer of
the relevant share of the increased capital to a

56 Article 25 of the Civil Code of Georgia.

57 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 24.

58 Paragraph 2 of Article 25 of the Civil Code of Georgia;
Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 23.

59 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 56.

60 Ibid., p. 57.

new shareholder;?' (2) post-incorporation acqui-
sition of the LLC share, namely, by inheritance,
acquiring the share on the basis of contractual
legal relationship and on the basis of reorganiza-
tion,%? also by division of the share in joint owner-
ship of the spouses.®

2.71. Initial Acquisition of a Share

The future shareholder of a LLC — the found-
er — is the substantial part of the incorporation
process. By signing the LLC charter, the found-
er expresses the will to establish an enterprise
and with its participation carry out entrepreneur-
ial activity. Participation as a founder and under-
taking to make a contribution will automatically
lead to future acquisition of the LLC share and,
consequently, the status of a shareholder. Thus,
the founders of the LLC, unlike “ordinary” share-
holders, have additional rights and responsibili-
ties, as well as joint liability for the establishment
of the LLC and the obligations arising before its
registration in the entrepreneurial registry.

Prior to the registration of the LLC, its found-
ers, by adopting the charter, are obliged to form
a company from the pre-company into a full-
fledged, capable for rights and legally capable
enterprise, which is completed by registration in
the entrepreneurial registry. This includes meet-
ing the registration requirements, as well as
making contributions envisaged in the charter
and the establishment of the governing bodies of
the LLC.% Pre-company may conclude transac-

61 Burduli, 1. (2019). Acquiring a Share in the
Entrepreneurial Company in a Good Faith. Georgian-
German Journal of Comparative Law, 2, 11-36, p. 26.

62 Ibid.

63 ikhonov, V., V. (2016). Share of LLC as an object of
joint property of the spouses. http://lexandbusiness.
ru/view-article.php?id=7949; Regarding the division
of shares, see Ninidze, T. And Chanturia, L. (2002).
Commentary to the Law on Entrepreneurs. Tbilisi:
Samartali, p. 275.

64 Bakakuri, N., Gelter, M., Tsertsvadze, L. and Jugeli,
G. (2019). Corporate Law, Handbook for Lawyers.
Thilisi: German Agency for International Cooperation
(GI2), p. 56.
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tions.® The founders bear personal liability to its
creditors as joint debtors, directly and proximate-
ly, with all their assets.® After registration in the
entrepreneurial registry of the pre-company, the
liability for the obligations arising from the action
performed on its behalf is transferred to the reg-
istered entrepreneurial entity.®

In Germany, the company acquires legal ca-
pacity from the proper signature of the compa-
ny’s charter and acts not only for the relationship
between the founders, but also for the relation-
ship with third parties. Thus, transactions with
third parties on behalf of the company are au-
tomatically considered a liability of the company
and do not depend on the approval.®®

The process of establishing an LLC in the US
is subject to the control of the government only
by formal preconditions, so the articles of associ-
ation contain some important data necessary to
meet the formal requirements of the company, in-
cluding information about the founder of the LLC.
However, being a founder in the US does not al-
ways mean gaining shareholder status after reg-
istration. It is the practice in the US to entrust
the law firm to take necessary actions for reg-
istration, i.e. the company’s future shareholder
applies to a specific law firm to prepare the legal
documentation required for the establishment of
the company and to maintain relations with the
state for company registration.®® Therefore, the
founder (incorporator) of the LLC may be a law
firm or its employee who is not a future share-
holder of the LLC. The founder formally incorpo-
rates an LLC, which is why founders in the US
often have only formal status.”

Acquisition of shares during a capital in-
crease mainly takes place when the chartered

65 Ibid.

66 Paragraph 2 of Article 2 of the Law on Entrepreneurs.

67 Ibid.

68 Bakakuri, N., Gelter, M., Tsertsvadze, L. and Jugeli,
G. (2019). Corporate Law, Handbook for Lawyers.
Thilisi: German Agency for International Cooperation
(G1Z), p. 57.

69 Burduli, 1., Makharoblishvili, G. And Maghradze,
G. (2019). Limited Liability Company in Georgia:
Existing Reality and Regulatory Deficit. Tbilisi: World
of Lawyers, p. 110-111.

70 Ibid., p. 113.

capital is not sufficient to achieve the goals of
the LLC and the shareholders make a decision
at the general meeting to increase the capital.
The LLC shareholders have the right to partici-
pate in the capital increase in proportion to their
shares, by making the full amount of the relevant
contributions to the capital within the time period
set by the general meeting of shareholders. In
case of full or partial non-use of this right by any
of the shareholders, a new ratio of shareholders’
shares may originate after the capital increase.™

In Germany, in order to increase the capital
of a GmbH, the shareholders must decide not
only to increase the capital themselves™ but also
to determine the circle of persons who are al-
lowed to increase the capital.”? To acquire new
shares, the new shareholders must also be al-
lowed access along with current shareholders.™
Following the resolution of the shareholders, the
acquirer will have to enter into share transfer
agreements as a result of the capital increase,
under which they will undertake the obligation to
make a new contribution and other obligations
related to GmbH shareholding.™

2.2. Post-incorporation
Acquisition of a Share

As already mentioned, status of the LLC
shareholder may be obtained also by acquisition
of a share in the incorporated LLC. Post factum
acquisition of the share may occur on the basis
of purchase, gift, inheritance or joint ownership
of the spouses.

Purchase and gifting the LLC share is drawn
up in a form of the legal transaction act, which
are subject to the Civil Code norms on validity

71 Paragraph 2! of Article 46 of the Law on Entrepreneurs.

72 GmbHG § 53.

73 Schéfer, C. (2019). Principles of Law: Organizational
Law (Translated by Migriauli, R.). (5" edition). Tbilisi:
LEPL Notary Chamber of Georgia. (The original work
was published in 2018), p. 433-434, § 35, margin no. 57.

74 GmbHG § 55 Abs. 2.

75 Schéfer, C. (2019). Principles of Law: Organizational
Law (Translated by Migriauli, R.). (5" edition). Tbilisi:
LEPL Notary Chamber of Georgia. (The original work
was published in 2018), p. 433-434, § 35, margin no. 57.
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of transactions. An agreement shall be conclud-
ed in writing. Though the legislation does not re-
quire notarization, but it is common practice to
notarize such agreements by the parties. The
grand chamber of the Supreme Court of Geor-
gia interprets in one of its decisions that “in order
to transfer ownership of a shareholder’s share
(transferable right) to the acquirer, it is necessary
to have a valid agreement or mutual will between
the shareholders and registration of this right at
the registry in accordance with the law“.”® The
transfer of the right to share must be registered
in the entrepreneurial registry for the shareholder
to be considered as a legal owner of the share.

Although Georgian law reinforces the prin-
ciple of free transferability of shares, when pur-
chasing a share through a legal transaction, the
acquirer must take into account whether there
are any restrictions on the alienation of shares.
Such restrictions may include, for example, the
right of pre-emption by other shareholders, con-
sent to the alienation of shares, and other restric-
tions provided for in the LLC charter.

Restrictions on the alienation of an LLC share
may drive from the spouses’ co-ownership of the
shares.” In the joint ownership of the spouses,
among other property, may be included the share
of one of the spouses in the LLC, acquired during
the registered marriage.” If one of the spouses
is a shareholder of the LLC and the share was
acquired during the registered marriage, he/she
can sell this share only with the consent of the
other spouse.”™ According to the Draft Law on
Entrepreneurs, spouses act as co-shareholders,
and the authority of the shareholder (share man-
agement) will be exercised by a jointly elected
third person or one of the spouses.?

The LLC share can also be acquired through
inheritance. In this case, additionally, the norms

76 Judgement Neas-664-635-2016 of the Grand Chamber
of Supreme Court of Georgia dated 02 March 2017.

77 Ninidze, T. and Tchanturia, L. (2002). Commentary to
the Law on Entrepreneurs. Tbilisi: Samartali, p. 273.

78 Paragraph 1 of Article 1158 of the Civil Code.

79 Judgements on Civil Cases of the Supreme Court of
Georgia, 2002, #2, p. 225.

80 Paragraph 2 of Article 31 of the Draft Law of Georgia
on Entrepreneurs.

of inheritance law apply. The share of the de-
ceased shareholder (decedent) as intangible
property, based on intestacy or testamentary suc-
cession, is transferred in full to his/her heir(s).®!
The heirs are considered as shareholders of the
LLC only from the moment of their registration as
a shareholder of the LLC in the entrepreneurial
registry and not from the actual acceptance of
the inheritance.®

The issues of obtaining the shareholder sta-
tus by the heirs shall be regulated in the charter
of the company, where the will of the decedent
regarding the shareholding of the heirs must be
expressed. For example, only a specific heir or
heirs can become shareholders. In the case of
several heirs — one of the heirs, as a representa-
tive of the group of heirs to exercise the rights of
the shareholder.® Moreover, the charter must not
indicate that only the testator heir may obtain the
deceased shareholder’s share and, consequent-
ly, membership in the company, as the Civil Code
establishes the right of the heirs on intestacy to
receive a compulsory share, which gives them
equal shareholding rights.®

The LLC share can be acquired as a result of
its reorganization. During the reorganization, the
issue of transfer of obligations, as well as the trans-
fer of property and non-property rights (including
rights on share) to the reorganized legal entity, is
resolved.®® Reorganization can be done by trans-
formation, merger and split-up.®® Merger, for one’s
part, is possible by combination and takeover, and

81 Burduli, 1., Makharoblishvili, G. And Maghradze,
G. (2019). Limited Liability Company in Georgia:
Existing Reality and Regulatory Deficit. Tbilisi: World
of Lawyers, p. 120.

82 Ibid.

83 Ibid., p. 122.

84 Liluashvili, G. (2005). Limited Liability Company
(Theory and Practice). Tbilisi: GCI. p. 221; Judgements
on Civil Cases of the Supreme Court of Georgia, 2003,
#7, p. 1926.

85 Ilyushina, M., N. (2015). Transactions with Shares in
the Authorized Capital of a Limited Liability Company,
a Handbook. (2" ed.). Moscow: RPA Ministry of
Justice of Russia, p. 19.

86 Paragraph 1 of Article 14* of the Law of Georgia on
Entrepreneurs; Migriauli, R. (2021). Brief Manual of
Entrepreneurial Law. Tbilisi: Cezanne LLC, p. 116.



#18, August, 2021

w
~

split-up by demerger or separation.®” During the
transformation, the new company becomes the le-
gal successor of an existing company. The share-
holders of the reorganized LLC enter into a merger
(combination or takeover) or split-up (demerger or
separation) agreement, which must prescribe the
rules for the redistribution of shares after the reor-
ganization in detail.® In a newly formed company,
the persons with the status of a shareholder, the
distribution of their shares, and the scope of au-
thority shall be defined.®

2.3. Period of LLC Shareholding

In practice, the issue of a period in which a
person has the status of the LLC shareholder, is
of great importance.

The current Law on Entrepreneurs does not
contain special provision on the origination or
termination of the shareholder status, which in
practice may lead to uncertainty, for example, in
the following cases: when the future sharehold-
ers entered into an agreement but the LLC has
not yet been registered; when another share-
holder or a third party has notarially purchased a
share from a shareholder but has not registered
it yet; when the share is inherited but the heir
has not been registered as a shareholder; when
the share is a matrimonial property, but only one
of the spouses is registered as a shareholder;
when a shareholder is expelled from the LLC at
a shareholders meeting but is still registered as a
shareholder until the dispute is resolved.

Transfer of ownership right on a share enters
into force by its registration in the name of new
shareholder in the registration body,*® and ob-
taining the ownership right on the shares gives
rise to the status of a shareholder. Therefore, we

87 Ibid.; See Paragraph 1 of Article 61 of the Draft Law of
Georgia on Entrepreneurs.

88 Migriauli, R. (2021). Brief Manual of Entrepreneurial
Law. Tbilisi: Cezanne LLC, p. 124.

89 Migriauli, R. (2018). Reorganization of the Commercial
Company (Textbook leading indications). Tbilisi:
Publishing World of Lawyers, p. 20.

90 Paragraph 5! of Article 5! of the Law of Georgia on
Entrepreneurs; Paragraph 5 of Article 143 of the Draft
Law of Georgia on Entrepreneurs.

shall assume that a person acquires the status of
a shareholder by registering the ownership right
on a share in the entrepreneurial registry, i.e. by
registering as a shareholder.

Precisely the same approach is envisaged un-
der German law. Regardless of the way in which a
shareholder acquires ownership right on a share,
German LLC law in relation to GmbH considers
the person listed as a shareholder in the commer-
cial register to be a shareholder.*’ This means that
the shareholder may exercise the authority arising
from the share from the moment it is reflected in
the list of shareholders and registration in the com-
mercial register of this updated list, and not from
the moment of acquiring the share.®? Exceptions
to this rule are cases where there is a technical
change of the shareholder (for example, when the
surname of the shareholder changes as a result of
the marriage), which does not lead to a change in
the personality of the shareholder. In such a case,
the shareholder can exercise his/her share of au-
thority before registering the change in the com-
mercial register.*

Under current law, if any action is taken on
behalf of an entrepreneur before registration, the
executors of that action and founders are liable
to creditors.** Thus, we shall conclude that be-
fore the registration of an enterprise in the orga-
nizational-legal form of LLC, its founders are al-
lowed to enjoy certain rights of the shareholder,
although not all the powers of shareholder can
be considered as originating. For example, it is
impossible to sell its share before the registration
of an LLC, since, in the case of the pre-company,
the LLC share does not exist yet.

In the case of inheritance, the heir also has
certain rights before registration. According to
the law of inheritance, the estate is received as
soon as the descendant dies,®® and the heir is

91 GmbHG § 16 Abs. 1.

92 Burduli, I., Makharoblishvili, G. And Maghradze,
G. (2019). Limited Liability Company in Georgia:
Existing Reality and Regulatory Deficit. Tbilisi: World
of Lawyers, p. 132.

93 Ibid., p. 133.

94 Paragraph 2 od Article 2 of the Law on Entrepreneurs.

95 Article 1319 of the Civil Code.
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entitled to manage this estate.®® Accordingly, the
heir can apply to the entrepreneurial registry for
registration as a manager of share, as well as
participate in the meeting of shareholders and
enjoy all the rights of a manager of share. If the
heir has not received the right to manage, the
decision to allow the heir to participate in the
meeting of shareholders can be made by the re-
maining (acting) shareholders of the LLC.

In case of the loss of the shareholder status
by the withdrawal or expulsion of the shareholder
from the LLC, the current law does not answer the
question whether the withdrawn or expelled share-
holder has the shareholder status after making the
respective resolution on the meeting of the share-
holders before the registration of the withdrawal or

expulsion at the entrepreneurial register. According
to the general rule, if the withdrawal and expulsion
take place without a court dispute, the sharehold-
er loses his status from the moment of appropriate
registration in the Entrepreneurial Registry. If the
shareholder is expelled by a court decision, share-
holder is considered expelled from the moment
when the relevant court decision enters into force.*
However, during the dispute, until the end of it, the
shareholder may be deprived of the right to vote
or other non-property rights at the request of the
company.® However, the property rights should not
be suspended to the shareholder.

97 Paragraph 6 of Article 145 of the Draft Law of Georgia
on Entrepreneurs.

96 Article 1421 of the Civil Code.

98 Paragraph 5 of Article 145 of the Draft Law of Georgia
on Entrepreneurs.
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Q5 a0b0 a0RIoNL BMOMHAJo()
(Jgotrgoomo bodotrmemgdtogzo

dbogmnBo)

939h9M0by mogno
39330b00b bLogEOIMEOb ¥6039DLOMIHOL COMIHIbMHO,
0003M39h0

bLA3306dM LOMY33BN: doMhbomEob bhopabo, dohHpbomob
Bogmo, dJohbomtob yoyemagdadmbomado.

ddba3am0

330L-0L 3OGOHBOM®OL LHODHILO dbOLOVMYOL OO HBOMGOL LOTO-
OOMYdH03 3E3MIOGHIMOOL, 3oL LOFOOHIIMHOdG03 F0FOOHMYOOL
Lb3o 30OHBOMGYOMOL, TF3L-LEB, F3L-0L bymIIM3OBgEMOO-
LOOD EO T9LOTg 30GOMOB. TJ3L-0L 3OOHHBOMEGOL LOJOHHTNHd-
030 3QamMAOMIMOd (80LO JBMHLJO0 O FMZOMIMOYO0) M-
B9LE03909mM 00 LOJOOMZIENML 30b6MBIGOTNMOOm. FoaMOd doL
306LOBOMZEOHOLMOL EVIO3T0MGOYMO LOZOMbYdO IO 30093 OIJHY-
OMIYMH00, 3060006 306MBIMYOMMOL FbMmmmMmEO HMaOO GYaY-
mM0M9o0m F90M0xOMHIMY00. d3L-0L FOOHBOMGOL LHODHHLOL Fo-
6bom30L LOBBOGOm LOLOVMOYdO VLHZ] LOLOTOGMMM 3GVIH030
@0 LOIYEBgO M MObHYBOHYEO.

LHOHOOL BOBOBNO Y OMYO0MO LOFOO M YOGH030 VBOMOBOL
300MmyYy9gbgdom, goboLOdMa®M™ML J3L-0L oGO HBoMGOL LHOHILOL
0MLO, 30L0 BOOTMIMOOL LOBYPJIZMgo0 O LOTOOHMMYdGD030
39093900. LAHOMOOT0O FOOBOMODBOYMOO F3L-L FodHBoME®OL
LHODHILOL (36900, T3L-0L 3odOHBoMOHMOOL LYd0gIDHgdo, T3L-
oL Bomob (36900, 30OHHBOMGOL LHOHIYLMOD EOZO3T0MHdIMO
JBMY0O-0Mm30mmMagmd900, d3L-0L oM HbomGaL LHohyLoL domy-
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00L M®Ige0 O 33L-0L 3oOHBoMOHMOOL
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39L Lbgod 30M9dL, Vb od0dHYMNOL LENTOLME,
OMI 300 ABREMOgmL 39994a60L TohgG0o-

mydo LOGMFYOIMO, ObEO d0gbogdmL JJBWNg-
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30bo*, 33. 176.
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dg-7 3nbdgo.

32 b o, 0. o Bo@odgomo, b. (2020). dbndgbyg-
megzobo Logndgmom 3obpbomdol g3obogbge
d9%0mmo 3obyboldggommdal bodmgoomy-
d0ob. dgoedhgdoma Lodobmmol Jodomnym-gg-
Gdobymo gmdboo, 9, 1-14, 33. 12.

33 dgboymo, o. (2012). gbmgzymgool dmgomgm-
00, Gmgmd 7dhogmgbmdols o 3dgodhgbmdols
583@360b aol)'a(l)obo l)odm(/vS(Y)&m(gom Lodobromo-
3o, 3963dobyemo bodod ool dogomomdyg. do-
Gomdbogymgds o gobmboa, 4(35), 51-63, 335. 51.

34 dogdoonemo, é. (2020). gbmgymgool dmgoemy-
mbo, &)mgmé)@ 30&)(1)50(0(4)(7[5 jB{]gnl) l)d)o[;qm(/*)oo

bododmomdo  (3g®dobyemo

bLodod ool dogomomdyg). dgoodgdomo bodo-

bLodmgomydoma

ool Joboym-ggddebymo gydbogmo, 11, 20-
25, 33. 20.

35 dob@in®oo, . (2017). dIybemo 8. 396dem bLode-
&)mgjml) bnbogj@gbo. 606680 %0603(4)00, .
(690.) bodogdomodem smwgdbol  3mdgbpedoa,
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96H®M00060 @IB0B60E00 JOOMPYM LOTOIOMO-
do 06 33b3900.% 030 O3M0Y969d0, HMam-
63 DMaOO OMITO, DMFO®O 3OMOIdIYINY-
00 O, 3030LOEOTY, HMEMOE LOTMIJOMOGM
LOTOGOMMOL 3M0b(E030. 03 3M0b(E030EOL
300mA0boMmgMdgb J(3930L 0339MOHoYMO
690900, GMIMIO0E Y30OHMOME JOO 0ymb
©OEIM0.¥

d3gL-0L 30OHBOME®mYOL 930LMYdOD QO-
©IE0YcO0 0m3gomamogdn, MGMIMIdoE dmo-
(30396 9GO®maxmMadoLy O ZYMIM®anbgd0L
(dGyb30L) TM30M9Mm0OgdL.3%  3oMHbomEmOL
3IMIM®a0069500L (DEPY630L) FM3OMYMOO Y-
@mobbIMAOL 3O0OHBOMEOL FMZOMMIMOOL, OO
hO0ObML gobdMObo FoMHMEMLOBNBOOMTWY-
3™ go9900d 06 ybgdo 3ogmdmbomadmmdd
LOBMZOOMIdOL  B0bOOMBEYE.*° SoHboMm-
oL gOMEYMIo0L MZOMMAY — gLod LODM-
30mad0L LOY3IMaLM 0bdH®aLOLOEB0 30-
OO0 06(gPMaLOL VG393 YOOMY0d, JBRGM
3M03M9HIMOE 30 30OHB0MOL 930 domyod
LODMBOOMYdOL, ToL 0bHYHLYdOL, JMbBY-
00LO O doOHBoMOHMO LoghHomm 0bHatadaL
LOBOOBM  JBgEAdO.*° 9O MEYIMgooL IMZo-
mamdd MOZ30L MO330 AMOEO3L VbagOGM0T30-

pogbo L bodmgomogdm gmwogdlbol dmgewmo ©qdy-
™gdqd0 (33. 47-52). mdagmobo: ggddobaol bog-
G®0dmGobm 00bsddHmImmdol bodmwgoomgds
(GIZ), g3. 50.

36 g0dogodg, 3. (2007). 3gmombobooboghgds bodo-
Go39mol bododomadm gmwogdbol dobgogem —
obl)(l)&)odgoo (2] 8md83§90 boaoé)mog?n. do&)mn-
o badodomol dodmbagngs, 10/2007-1, 14-58,

33 38.
37 bybodgoo, b. (2016). 3gmobobrobogdgools
3Gobgodo  Lobgemdgzhmmgdem  Lodobmaondo.

mdoobo: 0mbs 30780, g3. 91, 33.49.

38 d9G Yo, 0. @ hogodgowmo, b. (2020). dbodgbg-
mogobo bogndgmom 3ob@pbomdols gobogbge
498 myomo 3obyboldggommdal bodmgoomyg-
d0ob. dgpodhgooma bodobmemoal Jodomym-gg-
“dobymo gydbomo, 9, 1-14, g3. 13.

39 300@odgomo, b. (2014). 306 @Hbomdals godopbgoe
498 myomo 3obyboldggommdal bodmgowomyg-
d0ob. Hogbdo dndhoymao, 0. (Gge.). bogmd3m-
Gopom bodobmmoal 3ogdnmo II (g3. 133-196),
mdogmobo: dgbowoasbo, g33. 155.

40 d9G Yo, 0. @ hogodgowmo, b. (2020). dbndgbyg-
mogobo bogndgmom 3ob@pbomdols gobogbge
498 myomo 3obyboldggommdal bodmgoomyg-
d0ob. dgpodhgooma bodobmmoal Jodomym-gg-
“dobymo gydbomo, 9, 1-14, g3. 13.

mMOIOIYMYo0L, LOZINOG MOZMOL ZoMH0aY-
00L EOEAYdOL O3MdOM30L, 3MB3YIM9b(E00L
03MdoM30Ld O 0b@MGHIOEF00L LOYMOE
30070369000 FMZOMMYdYOL.

033-do, QROOYGE0IOH0  FMZOMHMIYd0
3M39mEdd Limited Liability Company (LLC)-
ob*®?  Bg3®adLy @O byMAdM30b9MagddIE.
0mb036Ymo dMm30MmMam0og00 3MoE3O3L 9ohHm-
33m9o0LO O FYMIMEO3N6500L dMZOTNYM-
000L.# OGOEO V30LY, JOMO LOJT0OOMOO §J39-
09006Mm700 dLY3g 39MOMLOBEOOLOGGHGOOLO
@O ,LOTOOOIMNO60 gdggoob* (obligation of
good faith and fair dealing) dmgao@ dmzomy-
mooL.#  MYFEO 3O MOMMYToh®od LLC-0bL
0MHobgmMaAdmazobgma 693MgoolL (non-manager
LLC members) g30@3E09M0 dmM30Mmamogo0L
LAHOHILO. OOLYOMOL FMLODHGYOO, HHIMT Tom-
89 06 3OEIMPIOd BOEIBOIO0O FMZOMIM-
0900 @O JbOMMMmE 39gMombLObEOLOGGYO0-
LO O ,LLOFOOOMNOBO JogEgooL* dBMEaOW®O
3m30mMamdo 930LMgdOm. 033-0L dBmazoghH Mo
LOLOFOO MM 30 F00hBg3L, BMI Yzgmod 3o-
OHO0M®dg MObOOGIO® YOO 03O 3EIMEAL
BOEIBEOIO0 FMZOMIMOJ00. 03OLMOD, Bg-
LEYO0m Jgodmagdd 390DMIOML BOOIE0IHO
0M3omMagmMd900, 308303 0M0 ogoMBymado
©039390900.4

3963060030, gOHMIYMIO0L TMZOM9Mm-
00 (Treupflicht), d™MaoEO®, ©30MOYOYMIOL
30MOHB0MMYoL MOZ3006mo JAgadom B0oObo
06 300Yygbmb @O go0m30mMoLBObMLE LOBM-
300Mmy00Ld O Lb3d EVBOGMARYBO oM HBOM-
oL 06¢gMH9LYd0.4¢ 3gEBOBIMO LOJOGHHMOL

41 3m00@odgomo, b. (2014). 306 Hbomdals godopbgoe
498 myomo 3obyboldggommdal bodmgowomyg-
d0ob. Hogbdo dndhoymo, 0. (Gge.). bogmd3m-
Gopom Bodobmmoal 3ohgdnmo II (33. 133-196),
mdognobo: dgbowoasbo, 33. 155-156.

42 Jodoymow — d980nymo 3obyboldggdmmdals
3®d3oboo.

43 ULLCA Sec. 409.

44 Gartenberg, E. and King, T. (2003). Fiduciary Duties
in Partnerships and Limited Liability Companies under
California Law. California Business Law Practitioner,
93-104, p. 102-103.

45 odag.

46 d99960, 3.(2019). bodod ool bohgobgdo: bedem-
3omgdoms Ladobmomo (Jmahg. dogdooyma,
é.). (39-5 godmgds). mdomobo: Lbod Ladobmgyg-
g:omls Bm(l)oénnbmo 30@0(1)0. (m&)oaoﬁog@o 6od-
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MObobdo, LOBOMMO PYIGMHOZMaLMdOm T0-
09690 3oEOBY39H0Y00, HMIJMOE dMO-
3OM3MOE0IMmOE  Hoghgzo  dobmGopocdo
30OHHBoMMgooL 693 m™Md0T0.4 VOO,
9OHMEIYooL  IMZOMAMdd  30TOOMPMOO
30OHBOMOMO YoM LMoOooL 0bhgEmgLYdOL
©OLOEV30M. 3EMTOBIYMO OIOOOIYIO MOh Y-
GOHIOHOL MOBOLTOE, FOOHBOMGMOL 9O ™MIY-
mydob dmzomgmod 3moo3L dmddgadal,
J0909000LV306 MOZ30L F9303900L, MI6OLY
©O MOBbbAMOOL go3gdolL IMZOMMmMdYdL.* ol
3900900 d0bY3g 3M0EV3EIL GMbH-L 3oM@H-
b0m®go0LOM30L  3MB3YMYbE00L V3G dom-
300, B0O60L 30Yg6900L V3O JOMZ0EOL FOIM-
d0boty.+°

3963060000, BgAM®m HOTMMZMONO FM-
30mM9MO900L gomEo, GmbH-L 3oHHBOMGL
0LI3g 930LEYOO ZOMMOYZOMMMOOL JOBEbO-
©900L Bo®Oag60L TM3O0MaMdd. 39MHIME,
0y LOBMFOOMYOO FOEObEOOLYYOIG ™ OO BY-
©O30MNObJ0PMNY, O MMmEaLOE LOdMAO-
OMYd0do 06 0MOLYOMOL BIYOBJ3F0OIYBOMNB60
BOMHIMAOOBIOMMO0M0 MMHFO6M (MOE dob-
30OH909m0o InsO-L § 10-0L 39-2 VOHO(ET0),
30OHbomMadL 930LMHgdOm  FOMMOIOIIYI YOO
BOMHOOBOBMB  30MMOY30MMO0L  3OB63LOEY-
00.%

30OHHBoMMOL JBMYdOdmMLboMade, do-
GomoEoE, dobo Bomob ™MmEIbmooL 3G m-
3OMHE0gmoo. LEmGMg dobo BomMmOMmogo
dmboBomgmonl  3GOmEgbdoL  JgLoddd0-
LOE 3oBOLOBM3IMYdd 030IOEOL FoMdo,
3690009 bdoL y®@m9od, 3MHdoL dMB3930L
ombmzgbol Jymyoo." mydEe Bobagdom

Gmdo godmoge 2018 Hgmb), g3. 462-464, §36, 3b.
23.
47 odag.
48 dogdoonmo, é. (2020). gbmgymgool dmgoemg-
(Y)E)o, &)mam@g 30&)050(*)60[) jeggnb l)(l)ogggoé)(l)n
bododmomdo  (3g®dobyemo
Lododh ool dogomomdy). dgoodgdomo bodo-

bLodmgomydoma

ool Jodoym-ggddebymoa gndbomo, 11, 20-
25, 33.22.

49 4903960, 3. (2019). Lodob ool bahgobgoe: Lodem-
30mgdoms bododmomma (dmobhy. dogdosymo,
é.). (3g-5 godmgds). mdagnobo: bbed bodo®mgg-
gj)ml) 6(*)([)0@03[)070 30@0@)0. (m&)ogo&)@o bodbhm-
do godmogo 2018 Hgemb), 33. 462-464, §36, 56. 23.

50 0dsq. 33- 462, 3b. 22.

51 oenyedgoeao, 3. (2005). I93mmoyemo dobybob-

8900900 D309 m Boemb (3oGHHBOMML) do-
939036mL 30OHOHgLO JBMY0g00, HMEMM(3
00 Bogmol MOBEOYMMOMO Jyemgogon (9. B.
,83M0300Mm930M909m0  Bomgdo®). Jobmbom
30OHHBoMMYOL 9dmg300 JWBMIdY, B3LOYdOL
LOBYIZIWBY BB MO FOEOBYZIHOIO0L
300m900L LEHObOGO®HO, 39OIME, 3OMHHBOM-
60O bdoL IBMYOOLO O BoeMOL MEFHMOOL
Fm®oL BOGIMIZ006 @OLOOMOBLO, FOa™MOd gL
3MB3M9HIMO® 6O d00LOLML ByLEYOOTN.5

1.3. ddb-ob doMpbomtmonb
bLydogdhado

33L-0L BoEOEOL ZOOMAEObOMY T3L-L
30OHbomMmoL  gJ@mMadodmbomadol  GY-
o0m0odgo0L  Bobodomod, GMMaMME  dMOo-
60360, 3domOHooMGHOL  LOFOOMMYLH03Z0
LAHODHYLOO, HMAIMOMOE bOLOVMEYOd oM (-
60mGMHOL LOFOOOHMYOMH030 FOZMIOOHGMOY,
d0Lo  LOBOGOOMYdG030 B0 MYod Lbgo
30OHbomMadmob, J3L-LOYWD, TJ3L-0L byma-
dm3069mMOdLMOL O FgLOTY 30MHJOMOB.

30O HBoMMO 0GHOL d3L-0L 69360 (3MBOGO-
mg), GM®MIgGELOE 0gd3L FOBMBIYIMMONMO
@O d3L-0b BaLEgdom FOM3OMOLBNbYdYMO
JBRMYOO-3MZOMIMd900 LOBMZdOMIdOL Jo-
30O M.% 300Mb3GMmMadho 0a96L 3oMHbom-
0oL HMBO LOZOBMBIYOM™ IWBROBO(EOVD,
GHOMIMOL ®MObObIOEOE, doMHbomMmHo OMHOL
3060, GMIAgMmoiE LOIYBEIGTJM LODMFOO M-
900L Bogmob d9LOZYIMGYO.* TgLOdOTNLOE,
390mm0309909M0 BMGIYMoMgd0m, 3o0MH-
60m®oL LAHOHIYLO OZO3T0MYOPYMOO LOBM-

439000l bodmgommgds (mgmdas s 3Goddo-
39)- mdogmobo: goboooa. gg.212.

52 ®doemobol Losdgmogom Labodobmemml Lodm-
dJomodm bogdgme dogmaol 2012 Hemals 26 Lgdng-
ddGob gobhobgoo Ne26/2643-12; mmwye, 7. (2019).
dghoddgms dgbobgd Ladodhmggmmb 3obmbo bo-
bLododomm  gowehyzghomgdgddo. mdacnabo:
396030bools bogHmedmdobm ®eboddbhmdmmdals
Lodmgommgods (GIZ), g3, 173.

53 bobodg, m. o dob@dos . (2002). dghobhdgme
33[)0[)33) 505(*)50[) deUBG)oém. mbog:?nlm: bodo-
oo, 33.20.

54 »d9Po®dgmo dqbobgd® 306mb3bhmgdnel dg-8 Iy-

benol 1-¢no 39bggo.
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30mMad0L Bogmdg LOZIMHGGOOL JRBRMHOOL
BEMOOLMOD.

30O Hbom&mob LHohyLo Tgodmyod 3gm-
6L 69000309 BOBOIYH 306HL. 03 T0-
mbgngzodo, 3oGO@HbomGmo dgodmagdd oymbL
69000L309Gm0 oMo, Joybgozo dobo dm-
Jomodgmadabo, bgLobo, dLOZOLO O . J.%
00m Fm®ob 3oOHHBoMmMHaL LHoHYLOL dotho-
®90gmo 390dmgoo 0ymb 0GOOLGYMBMM-
3060 3060, GM®MIMOL Bg3O™Md0EOL Fodm-
00boMmg gxum9dgoLY O FM3OMMMO9oL,
LEOIYMO JOgEYEOOOEMOOL EOEEMIVI®Y,
Obm®H(309madg6 dobLo 3obmbogho BoGIMm-
000396Mg00.

d3L-L dodhHbom®o TFgodmagdd oymL 0Y-
®oogmo 30603. 03OLMOB, 3060006 (V)
03-0L O LLOS-0L JBRMYOOPYOOBNObMBY L3Y-
300mYGOH00 O 3om FgYdmoom bmemmE 03
LOJTOOEMOOL FOBLbMM(E0GINYOO, BIOE OMZO-
amoLB0B69OYMOO FOMO LOOIRYIBJOM™ M-
3390906M0300m 06 306Mbom,* 3om F9ydmoom
90000Mb6 3oMOHBom®OL LHOHYLO BbMMM™ME
00 J90mbgnzodo, my ombodbymo 6900@oO-
HOIYMOO oMo BaLEYO0m OB FOBMBOMm. V0L
30O, LobgmIBoym, HMaMGOBE 39®dm Lo-
00MHOMOL 0gMhooymo 3060,5 Jg0dmagdo
04mL J3L-L 3OOHOBOMGHAL LHOHYLOL FOHOGY-
09m0. O(0)03-00 3030OHO ZOIMNYgbgod HM-
3000 JWMYOOPbO®0obMdaL 3M0b(3030 ©V,
d9LOdVANLOE, dOL Tgydemoo L3gEOOMIGO
69006HM30L oM 8y doommL 3oOHOboMMAL
LAHOBHYLO F3L-30,% MY FM(E9IYMO AL V3O do-
M0 06 0g3L LOEOIRYIBgdTN M M 3YTH06-
HOE00m.

d3L-0L 3oOHBoM®OL LHOHILOM OB 39-
30m006900 LOFOOMOMBOGIMBOJIb0, MM3IY-
mMoE 0MOO 09M0EIMMO 3060, FOZOMOMOQ,

55 bobodg, m. o Jobpy®os . (2002). Ighaedgmo
'(']{]l)ob{]b 606(060[5 dmagg(i)o&)o. mé)ogpol)o: bodo-
domoma, 33. 21.

56 bododmggmml bodmdomodm 3mwogdbol 25-9 dy-
bemo.

57 bobodg, o. o 30b@nd0s, . (2002). Ighoddgmo
'(']{]l)obgb 606(060[5 dmagg(i)o&)o. mé)ogpol)o: bodo-
bomoma, 33. 24.

58 bododmggmml bodmdomodm 3mwogdbol 25-9 dy-
benols dg-2 bofogmo; bobady, . s ob@y®os, .
(2002). dgho®dgmo dglobgd 3obmbol 30dgbgye-
Go. mdagmobo: bodobmagma, 33. 23.

00b0bOZMOO O VMOMY30LHMOMIdYMO 303-
3060.% 030L 30D9H0 0LYOY, HMA oM O dJ3m
M6HaobodEoYmo 3mBymdol MGHId ©O 0LO-
60 LOFOOMOMYOG0Z YOMOYOMMOgdT0 Zo-
0m@E00ob domo Bg3Mmagdob 99339Mmdom. ©daL
306G, d3omo Jggobo Jgbodmagdgmod Bg3o-
0o LOLOm, BHOMOE CMIYMMEOIYOO Fomo 6g3™g-
00LO O B93MMO JBMYOO-FMZOMIMIYO0L

096h0B0E0MH00.°

2. dab-0b 30mOBNMMOL
bLOJOILOL 30E3JdI

dgL-obL 3oGOHOoM®OL LAHOHYLOL ToMYoo
bydd d3L-0L Boemdy LOZYME®YOOL JBMYd0L
dm3m3900m, ®»oOE doLodmgdgmmod dmbEaL
OM0o doOHomoo gdom: (1) 33L-0b Bogmab mo-
30030M390cm0 Jgdgbom, HMIgemoi dgodang-
00 3obbmME0gmoaL d3L-0L EO®WYJBydOL
3OH™ME39LA0 FMbOBoMamMdom, OMEMOHE OT-
BYJI6ogmo 3oMHbom®mo 06 J3L-0L godogo-
mob godGHEoLOL Boemolb d9dgbom 06 J3L-0L
OmYJIbyooL 39093, 3OdDOOOMO  3030ho-
amob FgLodOdabo BomobL obommo 3oMHbom-
®HoLOM30L EVMAMdOM;® (2) IJ3L-0L BoemobL
39003ma0 80Mmadom, 396 dm@, 3983300M9Mm-
000 300M7g00L, 3oM0agndom-LOEFOOHMMYdM03
LO®WYJ39mdg Boemab Jgdgbomo O HgMMFO-
60D0E00L LOWYIZ9MMBY,%? dLY3Y FJYMLMIMO
LOYOHO™M JMB9gOoOT0 8930300 Baoemol EOYM-
B0;.%

59 dogdooneo, . (2021). badghoddgm bodebmenals
dogmyg bobgmddmgebgmm. mdagmobo: 3L ,,bg-
30bo*, 33. 56.

60 0dsq. 33- 57.

61 d9b oo, 0. (2019). Ledghoddgm Ledmgowmmg-
d0do Pomol zgmobobwobogbom dm3mggde.
dgodhgoomo Ladobomol Jobomnem-39bdeby-
o gyhbocmo, 2, 11-36, 33. 26.

62 odsg.

63 Tuxonos, B., B. (2016). Hons OOO kak 0oOBEKT
COBMECTHOTO  HWMyIIecTBa  Cymnpyros.  http://
lexandbusiness.ru/view-article.php?id=7949; Hogmol
oymqobmoeb oz03d0dgdom ob. bobody, m. s
Job@m®os, . (2002). dghoddgme dgbobgd 3obwm-
bol 3039b@odo. mdagmobo: bododmaona, gg. 275.
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2.1. Bogmab mogodotzgmo
dadgbo

330L-0L BMAOZOMO FOOHBOMM0 — OIBYO-
69090 — LOBMZOOMYOOL OB YILYOOL 3B M-
39LoL OG®LgdomO T9ddEE6aMo BOBOMOO.
©O3®xdbyogma d3L-0L BaLEYdOdY, Mam-
63 LOEVIWIYIBYOM™M EM3YTYoHdY bomIMm-
B9GMom 0x30gdLOMYdL BgdOL, AOFMOYOMOdML
LOIYBOMTgM LOBMFOOMYOd O dobo dMbo-
Boemamdom Zobobm®E0gmmL LOJGBOGHTgM
LOJB0OBMBY. EVIWYIBHdMOE FMBOBOMgmM-
00 @O 30L0 BLbGOEOL JgboHOboL gobbm®30-
9m960L FOMEYOYIYO0L 0YOd O3HMBOHY-
GO gobod3oOHMOgdL 0L 309G LOTMTOIMME
33L-0L BoobL O, JgLOdOJOLYE, 3OO HBOM-
0oL LHOHIYLOL FM3M39dL. VYOO, d3L-0L
©OOmyYJdbyommyoL, ,H399madM030“ 30M®H60-
Mm®900L306 gobLbbgzozgd0m, 0430 OIOHYO0-
MO JBRMJOgd0 @O FM3OMIM0O9d0, daMIm39
0g3m  LOMOEOGYMmO  30LIboLAZIOMMOO
33L-0L EOWYJIBYOOLMOD O3O3T0GYOYID O
LOTYBOGTgm MggLH®T0 oL GgaOLHG®OFO-
009 BOMIMIMO0M 30MOYdYMY090DH9.

d3gL-o0bL MoaoLAHGOE003EY oL EOIWYJ-
690magdL, J3L-0L BabEYdoL Tomgdom, §30L-
69000 30MEYOYMIdL, 3M330000 BoboMy
LODMBOOMYO0EOL LOYMROLMZOD, JBRMY-
0070000006 O J3gybotoob LOIGBOGTM
LODMBOOMYOOE® HOBMOYOTMOOMB, GOE d0oLO
LOTYBOGTgm  MYaLEH®T0  GYaoLH®OE00M
LOIYMEJOS. OMBOIBYIO ZYeMoLLAMOL Lo-
©930LHGOE0Mm  Bobo3oOHMOgdOL OZTOYM-
ROMadOL @O, dLY39, Babgdom TJ9MOLLAY-
0o 3960hHobgdoL gobbm®mEogmadobd O
330L-00L BOOHMZINMOOL MEGZOBMMO HOTMYO-
mM00900L.%* BoboMg LOBMIOOMYOOL TYYdm0o
©OOML 30M0390900.% doLbo 3HgEOHMEOIO0L
606039 ©odxyydbgomagdo 3oLYbL V89096 39-
OLEOBOMYOHOE, OGMIMOE LOMOOGYMO
dm3omagqdo, IMHMO MOZ0Obmo Jgmbgdom,

64 dododnéo b., ggmpgdo d., 39higedg m. ©o -
egmo g. (2019). bogm®3mdogom Ladobmamo,

bobgmddegabgmm omdabipgdobmgol. mdogno-
bo: g396dobooll Loghmodmdobm moboddbmd-
00l Lodmgommaods (GIZ), g3. 56.

65 odag.

30603060 O J3Joemm@.% BoboMg LOdMAFO-
@Md0oL LOTYBOMIgM BYaLHGTo MHYazoLEHEO-
3ooL 8908®9a, 30LO LObgMom Zobbm®(309-
mMyoyMmo  9mgdoggdooob BoMImImdomao
300M@adYmoo0Lm30L 30LPboLIgxd MO
3000L M930LHEG0MYdIM LOIYBESIGOAgM LY-
009gdH%9.*

3963060030 LOBDMBOOMIOd YOO OYHM
JBRMYOOP0OH0006mMAOL 0dgblL LOBMZOOMY-
00L B9LEYOOL LOMOBOME bymMIMBYG OO OO
@0 dmMmJagadL 0GMOTOOHM EOIWIYIbYdgM-
MO JOMoL IOH®MogOHMMO90HY, 0MO39E dgLoO-
39 30690mOb 1O™M0gHMH™M0O030E. 08EYbOQ,
LODMEOEOMYdOL Lobgmom 3TgLodg 3oMyod-
MOb OIOYMO 3ot 0gqd9d0 03hMmIOHYHO®
LODBMFOOMYOOL 3OMMEYIYIM YOO F00HRBY3O
@O 06 0OHOL EOIMI0EIYOYMO 3oL FMBMBY-
0009.%8

000-d0 LLC-0L @©o@ydbgdolb 3MmEgLo
LObyMABoOBML dbGMOEOL dbMmMMO BOHG-
domycmo BobodomHMogooL 3mbhHmemb 9g-
390900600, 030h™M3  LOOIWYJEgOM™
bgmIn3Mgmgoodo  obobymoo  3m33obool
BOOIOMYOH0 60bd30H™MOJd0L OITOYMRO-
madobmzob Logodhm odEYb035 08603309
mMMm3060 dMb(3930, dom FMMAL, 0BBRMEIO-
300 LLC-0L @odgydbgomob dgbobgd. mydgo,
000-00 ©OIxYJIBYOHMO® YmOXWBO Ymzom-
m30L oM 603bo3L MHoaoLH®OE00L J90©Ia3
3™M3306000L 3oMOHB0M®OL LHOHYLOL FoMgdOUL.
033-30 30m70MmM0 3MOGH0300 07M0OOYIMO
go®3obomzoLb HgaoLbh®oE0oLm3zEL bogoHm
3mdgdgad900L gobbm®m309mMadal JobEMOY,
06y 3™M330600L FMIdBZOMO OOHBoMmG0 Jo-
30O mO3L 3MB3MYDIM™ 0gMH0OIYM TOGHIOL
LOBDMBOOMYO0L EOWYIBYOOLOMZOL Lododm
096007Mm0 ©M3JY996hoE0ob dmadogooLO
@O 3m330600L MYa0LHGOE0OLM3Z0L Lobym-
3603MLMOL  YO®MOYOMHMOOL BoMIOOHMZOL

66 »dgPo®dgmo dgbobgd“ 30bmbol dg-2 dybemol
dg-2 3nbdgo.
67 odag.

68 dododnéo b., ggmpgdo 3., 396E3edg . ©o -
egmo g. (2019). bogm®3mdogom Ladobmamo,

bobgmddegebgmm ondabipgdobmgol. mdogno-
bo: g396dobooll Logbmodmdobem moboddbmd-
00l bodmgommgods (GIZ), g3. 57.

9390900069 BORNO



(@ ]
NO

#18, s330b0m, 2021

9390900069 BORNO

0mmbmzb60:.% 3030LOEVAY, LLC-0L odxmyd-
6gdgmao (incorporator) dgodmgdd oymbL 0Y-
®HooYMo @oMad 0b 30LO MObVITGO MO,
OMIgMmoE 06 BOMIMOEaIoL LLC-0L dmdo-
300M 30OHHO0MML. OIWIYIB6H0gM0 BMHGOTO-
y®OE JaboL LLC-0L, 0d0h™MadE ©83-30 ©o-
d®ydbgoemgdn bdot® Jgdmbgzgzodo dbmemm@
BOOIOMIYEO LAHODHYLL OHOGY096.7
3030homobL god®Moob CMmL Boenolb dgdg-
BoL VMO Og3L dJOGOMOOE 3dT0b, HM(3O
LOBYLEYOM ZodohHomo LOZIOG®OLO o0& dMaL
d3L-0L 30B69d0L BOLOMBY30® O 3OGOHBOM-
900 LOGO O™ 3G 900D 0MYd90 goOBY39hHO-
a9ooL 3O30HOMMOL OHOEODY. 3L-0L 3o -
B0M®YOL JJWINYOO 0J3m MO3006m0 Bogmgdab
3OM3MOE0IYIMOE® F000Mb  dMboBomamdo
3030homolL godMHEodo, 3oOHHboMGOMO LOY-
Hom 3Mo00L 3096 OG0 30OT0 Jo-
dohomdo JgLOdOdoLo Fgbohobgdob LEYMO
MEIbMO0m ZobbmM0gmadom. MHMIYeM0dy
30OHbom®oL 3096 0MBTbIMmO JBMadoL
LEOIYOE 06 BOBOMMIM03 FOTMYYgHHdMM-
00L Jg0mbz93030 TgLOIMIOGINY  JO30hO-
oL god®EOL 399938 SoMHbomOMO Bomg-
00L ObOMO MWOBOBWOOIOMOO BOMIMNTZ0L."
3963060030, GmbH-0L Zo3dohommol Jo-
dGOOoLOMZOL, 3OOHOoMMYddd Foobys39-
Hoeadd J6O F00MMB OHOFIOHM MOZOO
3030homol  godmoolb dgLobyo,? OGMOTYE
306LOBMZOMB dLY3g 03 3odmO BMY, 306(3
©033907Mm00 3030HomoL god®OOLMOL EoO-
303306 9000.7 dboMo Boemadol 30LOMYdO,
00700069 30OHB0MGYGOMOD 9O MO ©O-
393909m 6o 09606 obomo doMhHbomeg-

69 3G Yo, 0., Jobodmdmadgomo, 3. o dopdo-
dg, 3. (2019). I93myoymo 3obyboldggdcmmdals
bodmgoEmgos boJodmggmmdo: obbgdnymo Gg-
o@mbo ©o &)383@00(*)(4)3@0 ©gxR0300H0. »do0-
obo: 09Gobpgool bodgedm, gg. 110-111.

70 0dsg. 33- 113.

71 »d9Po®dgmo dgbobgd® 30bmbol 46-9 3xbemols dg-
21 3ybdpo.

72 GmbHG § 53.

73 d9q3960, 3. (2019). Lodod ool bahyobgoo: Lodem-
30mgdoms Lododmommo (dmobhy. dogdosymo,
@.). (39-5 godmgds). mdagnobo: bbod baododmgg-
g:?(*)l) 5(*)00(4)01][)0)0 30@000. (mé)nan[;og:”m 6odbhm-
do godmogo 2018 Hgemb), 33.433-434, §35, 5b. 57.

003.7* 30GOHbomGMmO 3096 oobyzghoamy-
00L 30mgdoL 393®Ia, 3O030hHOMmalL godGOOL
3909390 Bomob 300M9d9030 JOO 3OOBRM-
MHIMb6 Bommob domadalb Jgbobyd bgmm3g©3y-
m9d900, G®MIMmomoE obobo JoLOHYMMOYO
obomo 3960Ho60L FgHoboL FomMMEYOYMYdO-
LO @O Lb3gd GmbH-0L 3OOHHBOMOHMOIOLMOO
003033009090 3M30M9M0OgdL.™

2.2. Bogmab dgdoamdo dgdgbo

30OHbom®HaL LAHOHILOL dM3M39dd, M-
3mMO3 0m0b0dbo, dgLOdMYogMNd P339 OM-
Lo 3L-0L Boemolb dgdgbomoE. Bomab
d90amaon 39dgbo dg0dmmgdo dmboaL Bobyo-
©mo0L, hydadol, 898330GIMO0L ©b 3gym-
MgMO MOBOLOIYN®YOOL LOWYIZgEDY.

33L-0bL BomoL BoLYoEMOO O hJdgodo
BOOIIOS 3oM0gqdomo LOFOOHMMGOMH030
oJhom, O®MIYMBIE 3OEIMPIod FoM039-
o0L Bod3zoMmd0L dMIBuLG0ZgdgMO  LO-
dmgomodm 3mmagdLolb bm®adgda. bomdgs-
OYmgod 0©dd BaGHommdom. FOGOHMOMOY,
300mMbAadTmmdnm doLo LObMmBHOG®m Babom
©O0MBAgOd LOZOMEAdYMM OGO OGOL, To-
3603 3boMmygooL 309G bgemIg 3O IOl o-
LOIMBIYOMOE BMHOGOIYLOLMZOL FBOIOM3O
30m909m0 3MogdH0goo. LogoOM3zgeMmL PB-
6090L0 LOLOBOMHEM™ML OO FOMODHO MOZ0L
96OM-9M0 306Y39homgoodo 3obdoMdosL,
MHm3 ,30MbHbomGob Boemob (d00mg393000
JIxmmgoY) d93dgbdg LOZYMNGYOoL JBgoom
3000L3MOLOM30L OJEOMYOJMOd 3OO H6O-
m®goL JmGoL 603300 Jgmobbdgodd o6y
36009HMIGROGO30 69000 OOLHOMOd O O3
38mMgo0L 306mbom @owagbocmo Bgbom Gg-
9LbH®To G930LAHGOGV . Boemdg JBm9doL
30oLZMO YoO OMHYaOLAHGOHEAL LOTYBO-

74 GmbHG § 55-0b Abs. 2.

75 d9q3960, 3. (2019). Lodob ool bahygobgoo: Lodem-
30mgdoms bododmomma (Bmohy. dogdosymo,
@.). (3g-5 godmgds). mdagnobo: bbod bododmgg-
g:o(*)l) 50)@)0(4)0?][)070 30@000. (m&)oao[;og:vo 6odbhm-
do godmogo 2018 Hgemb), 33.433-434, §35, 56. 57.

76 bododhomggemmb 589bogbo bobododomml wowo

3ogmo@ol 2017 hemols 02 Jodyob gowohygqmoenyg-
00 Noolb-664-635-2016.
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®39m ®ooLH®T0, HOMO FoMOHboMmG0 Hoom-
30emmL Boemob 306MB0gH FgLOZYNEI.

F0O®MOMONY, LOJOOM3IMML 306MB3YO-
MmO dobodH3oEgoL Bommd MO30LYRBOMO
3obbgoLYooL 3MH063E03L, MY3EY, BomoL Fo-
©03900m0 LOTOOMIMYOMm030 gdom IJgdgbolL
@OML, J93dn63d OYGFOMYOMOE PO FO0M-
30@oLBOBML, bM3 OGO OOLYOMBL Bomol Fo-
Lb3oLYdOL TdMY®39d0. dLAMO F9dMIY3900
8900m900 0ymL, FOgOMOmMOE, OBOMHYHO
30OHbomMmadab d0gM gdocdohgLo JgbyozoL
IBMIdd, MObbAMod Boemalb gobbgoLyodody
@O d3L-0L BaLEgdom OM3OMOLBNbYdIMO
Lbgo J9dMY39060.

dagL-ob BomobL aobbgobgdoL JgdmY®3O
3900m900 308MIOBOMgMOaL Boemdg 39-
JOMIMNO MOHOLOZYNE®HO0EODL.77 FJYLMIMO
LOYO ™M LOZYIE®YOOT0n, Lbgd JMbadoLMOL
96OMOE, 390dmaod oymbL d3L-do gbm-9HMO
0990mob  Bomo, Mm3gmog Jgdgbomod
®930LHGH0MgoYmMo  Jo®Bobgdob  gobdo-
30mM0030.7% My 9hm-gbhmo dgymemg d3L-0L
30OHbomMm0o o Bogmo Jgdgbommoo GHganLid-
GH0oMHgdmo Joe®HB06900L 3ob3OZ3MMMOOT0, O3
Boemob gobbgoLyoo 3oL Jggdemad FbmMME
99m®9 399MmmMoL MOBLAMd0Mm.” ,8960MFgMO
JgLoObgd" 3obMBIGMYIHoL MObObIOE, 3gym-
mM9900 3OAMOOOL HMIMOHE MOBO3OOHBOM-
900, bom®m 30HHB0MOOL JRBRMIGOOIMLO-
mM9ooL (Boemolb oG mM30L) OBOLMGE0gMHdL
9OHOMOMOZ0 0Mhggmmo 39LOTg 3060 Ob6
9O?-9Om0 9990 9.*

d3gL-oL Boemalb 3omyodo Jgbodmydgmoo
0Lg3g 999330GMgMOOL gdom. 03 Jgdmbazy-
3030, ©@O3OHYo0m dMJdagadL 3933300MYMm-
0000 LOFOOMOMOL BMMTJO0. FOOEOBEIMO-
™m0 30MOHbomMG®OL (30333000MgOTOL) Bogmo,
OmamdhE  0MOdOHIMoOMIYMHo  JMmbgoMogo

77 bobodg, o. o Jobpy®os, . (2002). Ighobhdgme
'Bgl)obge) 505(*)50[) dmaaﬁooéo. me)ng?nlm: bodo-
domoo, 33.273.

78 bodmgomodm gmwgdbol 1158-9 dpbemol 1-gno
bofhoemo.

79 bododhmggmmb 1d3gbagbo Labedobmmml gowo-
Pys3900cg0gd0 bodmgomodm bogddgqgodg, 2002 §.,
#2, 33.225.

80 »d9Po®dgmo dqgbobgd® 306mb3megdnol 31-q Iy-
benol dg-2 376do.

LO3gmMY, 306MBOLBNYEO 0b VbEMInLINgT0
0903300609Mmo0L LO®WYJ39Mmdy, LOHYMO M-
BIMM®O0m 3oEoob 3ol 398330M9(90)dg.8!
09033000M7900 33L-0L 3OGOHBEMMIdO® B00-
hB93006 BbmemmE LOJGBOGMHTgMm GYaLH®T0
0000, OHMam®m3 d3L-0L 3oMHBoMMOL MHganL-
H®OE00L 3MIGOHOEOL O OGO LOIZZ0OML
BOJHMIG0300 30MYO0O6.82

0903300699000 3096 30O Hoom®OL Lho-
hyLboL  Bomagdolb Logombgoo BaLHOZYdY
LOBMaOOMadOL BaLEYOOT0, LOOE FO3M-
bohymo Jo6O 0ymL 303330GMYdMOL 6900
0903300099000 30OHO0MOMOOL MHOMOODY.
30830MOMOE, dbmmmE 3Mb3Mgbhymo 390-
330069 o6 99033000M9900 890dmMgdd Zob-
696 3oMHHBoMMYo0. GOIY603y 0903300-
0oL 93mbgz0do 30 HOHM-9Mm0 390330 ML,
OOMaMmOME 0993300M9MO $33R0L BOOIMIO-
39630  gobobm®E0gmmL  doMhHbomGmolL
JRMY5900.8 030LMVOG, ByLEYOOT0 OYTZ909-
™Mo 0800 F30Mm0MYdY, HMI FOOOOBEITNOMO
30OHHBoMMOL Boemab 3oMmydd O, JgLoodT0-
LOE, LOBMaOOMadOL Bzt mdo, Jgbodmmgdyg-
Mmoo bommmE 0ba®doLbdngcmo 8903300-
6oL 3096, GOEaOdb LOIMJoMOdm 3MmEagdLo
0aYoL 30b6MBbOLANYE 393330MIMO JQBENY-
00L, 3000Mb LOZOMEYOYMM Bomo, O3
000 MOBOOGOE® 060990L LODBMFOMYdOT0
30OHO0MOHMOOL JRBMYOOL.

33L-0L Bogmo Fg0demyod FoMYoyem 0gd69L
d0Lo GYMG®aO60BOEF00L TFOY30E. MHYMMFO-
60D03E00L EOML bEYOd OMaMOE F0MEY-
0MadomO  ZOOLEMOL, dLHZg MIMGaO60-
9909m 0gMooym 30MBg JMmbrdcogo o
0MOJmbad®030 boLOOMOL YJJBHOg00L Fo-
©O3900L (Bom FMmGoL Bommdy IBMYdgo0L)

81 09 Emo, 0., Jobodmdmadgomo, 3. o dop®o-
dg, 3. (2019). I98myoymo 3obyboldggdmmmdols
bLodmgomagods badobmggmmda: sGbgdnmo Gg-
09:7(*)60 ©o é)gangj)od)m&)nqyo ©9x030(H0. »do-
eobo: 09Gobygool bodgedm, g3. 120.

82 odag.

83 odsq. 33- 122.

84 oenyedgaeao, 3. (2005). I93mmoyemo dobybob-
439000l bodmgommgds (mgmdos s 3Goddo-
39)- mdagmobo: goboso. g3. 221; bododmggmml
769bogbo Lobododmmml gowohygghomgdgdo
bodmJoemodm boddggddyg, 2003). #7, 33, 1926.
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LOZOMbOL  ZOEOBY39(HO.8° CYMGHFOLODOE0L
d90dmgod gomEogddbom, JgmHBYdom ©O do-
4ogom.® mogob dbMmog, 39GHBydo Jgbodang-
09mOo 309 MYO0mMd O  ZOgOHM00bydom,
bmmm goymxyd — @OYO@BOm 06 ZOIMmYm-
3005 3omEOddboLb @OML dGOLYdYo TJ3L-L
JBRMYO0dMbo33Mmg bgdd obomo LOdMFO-
©MYdY. LL3d GWMMIom GYMOZO60dYOYMO
d3L-L 3o HBoM®go0 30 YO0 TgMBYdaL
(8309630069000 OB 09O MYO0L) 0B FoYmBOL
(0OYmxBoL 06 3odmymxyoL) bgmdgzdmy-
0oL, LOOE IHOMIMOO YOO Zo0BHG ML
GHgmMHaobodoE0oL 89893 BoamgdoL 3ooObo-
BoangoolL 69L0.88 dbom BOGIMIMdo LODHM-
30Md0d0 JobO oboLODBMZOHML oM HbOMm-
oL bhobhYLOL JMbg 306go0, oM BoeMydoL
300b0B0Madd OO JJWIYOO3MLOMYO0L BoO-
®H3m9d0.%

2.3. 33L-b 3o pbomtrmaob
dgMomgo

3MogdHo3odo oo 3603369mmd0lb IJm-
690 LOZOMbO 0BOLMOD EOZO380GHYO0m, O
0 39MHom©do 0g3L 30ML d3L-0L oGO HBoMm-
oL LhopYLO.

0mdogoo ,0960Mm3gmo JgLobyd“ 3obmbo
0M 390303L L3YEOOMYOH OMIIOL 3o HBO-
O®oL LHOHYLOL BOGIMTMOOL 6 Tg6y39hoL
dm39b6MmoL dgLoObYo, oL godmE 3MOJH030d0
d9LOdmMYOgMOO BOGIM0IZOL OPM3393mM-
00, 30830MOMOE, 03 390mbz3g390d0: MMOY-

85 Wmommaa, M. H. (2015). Cpenku ¢ poisimu B
YCTaBHOM KamuTalic 06meCTBa C OrpaHquHHOﬁ
OTBETCTBEHHOCThIO, y4yeOHOe mocobue. (2-¢ H31.).
Mocksa: PITA Munrocta Poccun, c. 19.

86 »d9Po®dgmo dgbobgo® 30bmbol dg-144 dybemoals
I-gmo 33bd@o; dogdosyemo, G. (2021). Lodghe-
“dge bodobmol dogmy bobgmddpgobgmm.
mdogmobo: 3L ,,b9d0b0", 33. 116.

87 0d3qg; ob. ,dghoddgme dgbobgd® 30bmb3dmgdnol
61-9 dnbenols I-¢no 39bdgo.

88 dogdooneo, . (2021). badghoddgm bodsbmenals
dogmg bobgmddmgebgmm. mdagmabo: 3L ,,bg-
30bo*, 335. 124.

89 dogdooyeo, G. (2018). bodgho®dgm Lodmgowm-
900b Ggedazebodogos (bobgmddepgobgmm do-
®00g8900). mdoobo: 0dobpgdol Ledgod o,
33 20.

LOE JMBVZOMMTY  3OOHHOOMEGYOTd OEIL
dgmobbdgdo, dogMod 3L 96O oM OYOY-
30LHG0MYO00m; HMOILOE SOOHBOMEGOLZOO
Lb3O 3OOHBOM®3O ©b FgLO3Y 30MH3d BM(@HoO-
H0oMYMHOE 890d0bo Bogma, 30aMod 96 oM
©OIMI30LHH0EMIO00; OMOILOE BOoMO FOEO-
©0L 3903300M9Md0m, 0363 393330069
30OOHO0MMO o6 @OMY3oLHGOMYOYI;
HOMEaLOE BoMo FJYOMIMO MOBOLOZYHEOY-
000, 308003 FbMMME 9gohHM-9O MO FJYMOMIO
30OHO0MMO® Mga0LHG0MHOYMO; OMOILOG
30MOOHb0mMmM0 goo®mo3bd I3L-EOb 3oGOHBom-
OHMO 3MHg00dg, 303MOd O30L EOLGOYIYOdO-
99 396 30093 30OHB0MOOE dMoL MHgaoL-
HOoMadYmO.

Boamdg LOIYNGYOOL JBEYOOL FOOEHIO
dogmodo d9ob Boemab dbomo oGO hHbomMab
LObgmBg  JOMYaOLAHGOMYOgED  MEFObMT0
930LHGOOB00M,® bmenm Bomdy LOZHOHGY-
00L IBMYd0L Fomgdd BOGAMIMOL SoMh-
6om®oL LAHOHILL. VTodHMBOE, YOO Hozm-
300mm®m, HM3 oMo 30OHHB0MMOL LHODHHLL
0dgbL LOJYBOMIgMm GYgbH®Io Bondg Lo-
39006M900L JBRmgdoLb GH9a0LH®OE00EOL, ©bY
3000 30OHBOMGMOE dMMO(3L30EV6.

LBMGYE dLEO3ZL FoEAaMAdL oMZOMOLBO-
690L ag®3O6YMO LOJOGOIMOMN. F0YbOZOE
000LYO, My o gdom IM03M390L oM HBomMO
Boemdg LOZYOMYOOL JBMgdOL, agcM3obool
d3L-0L LOBOGOMO GmbH-MO6 dodoOHMY-
0030 30OMHB0MGMOE® dob60obomogL LOgOgOH™
®99LH®T0 BOOOAYH0M FOOHBOMO MO LOOTO
0MBb03bm 306HL.Y dOMboIdbyMo 0d0L 60360-
3L, O™ BoMmoEOb dodmAOboMy JBMYoo-
amLOMagOoOL MYOMOBH00 3o HBoMEOL Fgyd-
0o 30OH60MOMO Lodo doLo dLObZOLYO O
00 gobobmagdgmmo Loob Ldgdghm GYaLbH™I0
930LHG®OE00L O OGO Bogmob dgdgboL dm-
096(h006.%22 03 BoLOEOL OBMBOZMOLL Bo-

90 »d9Po®dgmo Jgbobgd® sobmboals dg-51 dybemols
dq-51 3bg@o; ,dghe®dgmo Igbobgo® 3o0bmb3dm-
9d ol 143-q9 Inbemols 3g-5 33bggo.

91 GmbHG § 16 Abs. 1.

92 d9d Yo, 0., Jobodmdmadgomo, 3. o dopdo-
dg, 3. (2019). I93myoymo 3obyboldggdmmmdals
bLodmgommagds bLadobmggmmda: sGbgdnemo Gg-
og@mbo ©o &)363@00(06)3@0 ©JR030(H)0. »do-
obo: 09Gobygool bedgedm, gg. 132.
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®3MoagbL IJgdmbzgzo, GMEOILYE bEYod
30OHHBoMMOL H996039M0 330 Ydd (8030-
MoMOE, MGMmOILOE JodBabydob Tg9aowE
30MOHO0MMOL 33000 0(33MYdY), MMIJMOQ
06 063930 030@ 30GOHBoMGMHOL 306HM36500L
(33moMadoL. dLym Fgombgznzedn, 3oOHBOM-
®L 99dM0O 3O3M0YmbmL MO30L0 BogMOEOL
300mA0boMmg JBMYOO3MLOMYOd  LOZOF-
6Om ®ooLbO®Io 33momadol G9aoLEHGOF0-
0809(3.%

9mdgdgo 306MBIYOMMONL MObObIVE,
0y 63a30LHMO300IY 9960M3g LYdOgIDHOL
LObgMmom ®O03g dMJgogEadd TJgLEHYMEY,
00 9m>dogaooL dgoLGYMgoTYo0 OO OO-
®}Ydbgdommgdn 039096 3oLYbL ghgobhmE®g-
00L 606039.%* V06O, YOO OZ30LIZ0VM,
6OMm3 LOBOGIML F3L-0L MOROLOBOEFOIYI-LO-
30O MMYdMH030 BM®Iom OGMI30LHGOMY-
0009 00L EVIWYJbgdENydL gdemazom 8-
LOIENYON MO, 0LOMZGOMMB 30O HBOME®OL
30M33979M0 JWIY0900m, MPIEO 30O HBOMm-
oL Yzgmo JBYoodmbomyod 396 Hoom-
30M900 BOMAIMIMONMOE®. FOZOMOMOE®, d3L-
oL ®930LHEGOF0VI Jgndmadgemad dobo
Boemob goLbbzoLdY, 306006, BoboMg LOBM-
30Mm900L 30MHMO7080, 5960 3093 06O dOLY-
0moL J3Lb-L Bogmo.

0903300Mgmdalb  F9dmbggzodol  390-
3300090 ®9a0LHGOVEVIY  3OMIZIIMO
JBMYd900 3OoH600. 3933300HIMO0MO LOTO-
GOMOL MO6OLTOE, 3033300 MHOMOL FOOEO-
(330 EOYo0LMOBO3g 0bLBEYOO LODZZEG M,
bmemm 39093300MaL 9b0dgdd yBEMgdo, To-
HoOmML gL LOBZZ0EOM.® JgbododoboE, 39-
03300Mm9L Jggdemao  LOTYBOGTgm  M9qLH-
GHobmzolb 00O M3d Bommolb FFOOHMIHMO©
©930LHGOE00L FMMbM3bom, daMHgm39, M-
B6oBomgMmdd 00mML 3oOHoomOmO 3Bgdo-
30 @O oLOMExdMML BomoL 33OGOHMI3xMOL
4390 JBYo0m. 0y 9993300ML oM ogzL
06O m30L J@eMadd doMmagdymo, 999330M0L
3096 30OHHBomOmo 3Myoodo FMBOBomym-

93 0dsq. 33- 133.

94 »dgPo®dgmo dgbobgd® 30bmbol dg-2 dybemol
dg-2 3nbdgo.

95 bodmJomodm 3mwogdbol 1319-9 dnbemo.

96 bodmJomodm 3mwogdbol 1421-9 dnbemo.

0009 6900Gmm30L FgLoObyd FoOBY39hHomy-
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Reviw, vol. 50, 1335-1343; Gruber, A. (2012). A Neo-Feminist Assessment of
Rape and Domestic Violence Law Reform, Journal of Gender, Race & Justice, vol.
15(3), 588-589; Baker, K.K. & Oberman, M. (2016). Women's Sexual Agency and
the Law of Rape in the 21st Century, Studies in L., Politics & Soc'y, vol. 69, 69.
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Whisnant, R.(2009). Feminist Perspectives on Rape,
Philosophy Faculty Publications, paper 86, 17-18.

4 odaq. 3.

5 odsg. 3; Munro, V. (2014). Sexual Autonomy.
In Dubber, M. D. & Hornle, T. (eds), The Oxford
Handbook of Criminal Law, Online Publication, 750.
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obgemobo ob. Munro, V. domomgdymo Hogbo,
Lo, 5, 757.

7 obo0dobomgol ob. Green,P. S.(2020). Criminalizing
Sex, A Unified Liberal Theory, New York: Oxford
University Press, 49; Bladini, M. & Andersson, W.S.
(2020). Swedish Rape Legislation from Use of Force to
Voluntariness — Critical Reflections from an Everyday
Life Perspective, Bergen Journal of Criminal Law
and Criminal Justice, vol. 8(2), 96-97; Jacobsen, J.
& Skilbrei, M. (2020). Reforming the Rape Offence
in Norwegian Criminal Law, Bergen Journal of
Criminal Law and Criminal Justice, vol. 8(2), 91-92;
Bragadottir, R. (2020). Legislation on the offence
of rape in Icelandic criminal law, Bergen Journal of
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9OHM-96Hm0  dmm®M  LOZOBMBIYOMM
(33eM0MYo0m, LOLLEOLLOTOO I HOEG030
30LYbOLAZYOMMOOLEAODE  FOMOZ0LYBLENYOOL
bobEOBIYeNMAOL 30900 TgoEgomo  LY9-
LEOOG03 EOBOTOYIYOMOD OZO3T0MYO0.
30330(h07M900LMOL  FdOOHMJGO0m, LOEOE
@ODOMOMIOYMO  dBOLEOYMBMM3Z600, bo-
bEOBTYMMO0L 300 LOYOHOME FOYJoEo,
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Art. 58.
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36@0d0bogonemos 033-b 3bhodiogoda, ob. Gruber, A.
(2012), domomgdyemo bhoios, bjmen. 2, 598, 604.

24 boddob o0bggmog ©gHomYG

©alzol

06(3(")&)8080-
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HogMad0L LOZOGOYM 3LL3gO3MO 0ym, Bo-
BMoL O LOdy30MOL 3MG0OBHYMT0o Foob-
300 Y39moHY 0bmmogemad 0300690303 30,
MMM 3030OMOB, OMOOM 0969060300,
Y39modg 39ho0 MO0 @O IMMME0bo 3Jm-
6o 00333L, G™M3 oL EOOEVZHBI6. BobOL
390mb3930 3odmbozamoLo 0Moo, gb OGO 30M-
3900 ©O LOIBYLOOME, OOE J3o60LZbgMO
06900, My 0OHOWIMO FJ0(3E30MO. 33CM0NY-
0oL 30 dbmmm@ LOLbMOL LOFOOMOMO 396
90MY639mymxzL, d03oLMm30L  LOobgmmdboxym
06LHOHYHIO0L FOdEgMYdd O OBMHMYOOL
OHgRm®300 LogoOHm.

307930h07Mma00L gO3™MJ09d0LY O LOLOTO-
MHomm gobbomzob 3GME9LA0 dLY3g BILS-
300a30M0d  gnbadgmo  LHIGIMH03900,
o3 LOJAoL ambogzgmHYMO ZoO693G9HOL
bgmbL ML O, GMaM®E Babo, dmdomo-
0L godomHmmgdom LOYMEILL. ,530063MY9-
00L* LOEOOMIG0 BMG®Igdom Jomob bggjLyo-
mMIYMH0 MO30LYIBMIOO 3MBHOMMOHdY, dobLo
69000L30gEm0 LObom ,390MOM30“ LY3 Jomob
H30Om00. LEM®O 39603360m, LEMGGO FYOO-
BmydoL BMIYd00, HM3gMoE bomb y6ymoL
LagLYOMPYOHO dOMOEOMONL ©Y303900LF O
307930h0Mmo0L 03 OMHOYM3mMabLAMI(339¢M0
LOZOBMBAHdM ™M EIBRBOE0OL JgboMHHYDY-
0oL, OB EMYIEI 3936 0gMHOLEOJ(E00T00.

LEMGYEO 08 LOZoMbadoL gobbommago dMb-
0900 60603®IOOMY LHOHOOL FM3OYZEM Mo-
39030.

1. 836000M0)06 BI33330MIdICN0
d0d13a40 bOLLMOL bAdIMOICMNOL
dotmndI™3basIMIdAAa0

396atymo  LHYOIMH3900Lbd @©O 3do-
®900L  LOOMYLHGOEFOME 8603369 ™MZ0600
0996039 LOJIOL 30HOMYdO JOO MY LOL-

obmgol ob. modbbodgomo, b, Goge Lobgwg-
do ydl, d03d3900 Jbhgoneb, Gowom mogoo-
bygengde, 12.2.2021 https://www.radiotavisupleba.
ge/a/31100186.html 22.3.21

25 Gruber, A. (2012), domomgdyemo bogos, bjmm. 2,
607; Whisnant, R. domomgoygemo bsgoo, bjmem. 3,
17-18.

bemab LOFOOIEMOL FOONALOFHMYONEO6.%8

LOJOOMZIENML PBYBOgLO LOLOTIGO MMMV
3060hgb0L? Bobgozom, 306H0 go3OOHMMOO
30730h0Mo0L 0GOMEYoddn.  FMLOTO-
Homg 0J39obhL OdOMOMagdymMaL bobgod
0am3vMmMdOdy 039madL, ©O 030dy, BMJ
Jomo yibm 3030303L Lobmdo 96300, LOOOG
dodOMH™ 0y3b696.22 dMLOIOGOMOL mJdom,
o] ©@ODOGOMAdYmOL  J3g30 FgLOdmMO
00006036909M0E Ym@omoym [0OHOMmMEIdY-
amobmzolb], M3 EOBOIGHOMYOIPML 3JmbEo
0oLMOL  0bHNIYH0  YOMOGOMHM™MOOL  LY®-
300m0“. 09 LOJgdo LOYIMHOOMIOMO ol Fo-
M90mY00, OHMI EOBOIMOMadymolL dogh do-
(3903m0 h396900 doM0omOO® 9gaMmblzgmOO
BOIJHMOIG0Z 3oMxomgogdL. @OdDOMOMIdY-
amob Hggbgdom, ob (393890 @O HOBLOETYMO
d90mobogL. mydEd ML MM 03 BOIH9-
00L 0GOMOALYIMOL 0BHYOH3OHYHOBENO O0FI-
0. 0OHOMEYOYmmOL H3gbgoom, LagLo m™Ab-
030 MObbAMO0m dMbEO, 0L 3006 OMObY,
OMOILOE V0aM, OGMI oL WYMo FM3OMO.
LOLOTOOOMMM®ME ™Mo H39090000 GOHM-
0mOE 0OHOMEYdYMOL H396900 d00hB0d LOG-
B6396m@, 307bgEO30@ 030LY, M3 dMO306
OMOEO — Jomo 6oEgdo oym. LOLbEBOF-
mabmyon, GmIgmoE mMmmanbolb B96GoEOL
04m 0MIOdIYMO O JOmL 939m36mEO, LOLO-
30OMMML MmJdom o6 oym godmdobymo,
69004m@mMOd0m LYGLMOM030 3O3T0M0L OY-

26 00b0dbyols dgbobgd dbhogommo godpos domo-
® 9070 2020 Hemob 33emg30d0. ob. @gz0bmbady,
»., Fmbgpod;], 6., boém(j)oagog@o, 3 jogj)mo do-
dodo bgdlyomndo domomonl wobsdonymygd-
39 dobomdbogymgdol gobbodiaemgds Lade-
Go39mmdo (936G m30b Laddm 2020), 34-38.

27 bododhmggmmb 139boglo bobodobomml gobo-
bqbo #23-41303.-17, 11.1.2018.

28 bdgbemodoago
©H0b 3gbegdywmo bhghgo@pedgdel 3ogmgbyd-
39 dmboddgdobmgals ob. Kaplan, M. domomgdy-
o bo@os, bjme. 22, 1064; Halilovié, M., Watson,
C., Huhtanen, H. & Socquet-Juglard, M. Gender Bias
in Cases of Rape, Attempted Rape, and Sexual Assault
in Gender Bias and the Law: Legal Frameworks and
Practice from Bosnia & Herzegovina and Beyond,
Sarajevo: 2017, 80-88; Gray, J.M. & Hovarth, M.A.H.
(2018). Rape Myths in the Criminal Justice System.
In Milne E., Brennan K. & South N., Turton J. (eds)
Women and the criminal Justice System, Berlin:
Springer,16-28.

obodogoemgdol  godmdogool
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6906030 MOLBAbEMYO0 YORBROMOYMm 66 30J0b
3m3bEOMOYM, HMEO OOHOMEYOYMId OODO-
GomMadgmbL LObYTo oodhyo bygmo. 03EY-
60, dgodmgdo 0mJaoL, MM goydohoydg-
00L Jommgmo dMmEmMoLM30L dOMOEMOOL
380MOo@E 0Mod LOZFOMOLO, ™Y 0L dOmMOM-
000L OO bo®obL OGO dMBY3L.

JOoOMPYMO F0HMMALOFYMYdS ToLZPMo-
63600, 030L 0LOE V0T30MO390L, MY HMaM
306030OHY00  3oI3oHoMgod  3MOJH03I-
MOE. 3o330Hh0ycmgooL aW0boEnd (dbm.
137) LOLbEMOL LOTOGHMMOL FOOHMMALOEY-
mg00d0 LYO0ggHoL BLGOOEOL6 WBOZY® do-
MOEOMO0m, bmmM®Mm  OOBIOOIMGOYMabLIOL
dmogmo 60600m3agamdoLb goBg3oL o330-
mMadMmMO0m gob0doOHY0d. BMGOHIOMIOHO©
30930H0y©mo00L  demHgcmbopogmo bg®boo
9790003, mY3(3Y, bmmmEO 3PJodhom HoEg-
bomo doy3ohog®adoLb LOJIggdo Johmym
LOLOBOBOMMM  3MOIHogodn o6 dmadyod-
60.2 Mo Jggbgdod 3oy3oH0Ixhgool d9LOA3Y
OeMHgMbohoym  bgdHbL — OOBIGOOMIdY-
mob P36gm BEaMIOGMgmMdY, 0L 3066HME
3003900 @O 3MmOJHogodo oMHab FgLooodoLo
L0Jd09900.3° V8EY6OE, doY3ohoyMm9doL ©9-
06030030, JoOhogmo  LOHIMLOTOOMM™
30630MH9o0L dobgazom, b6ogmxmMoLbIg300
@OBOGOMAdIMOL OOZ0MEYOYMIdd 030-
%9, 7y OHO3MO 6O IM0g3aL MmO3OLLANL
@OML. 0L Joemb LYgLIYOMYM 0 MO3OLLbIO-
LOL V30MMEAdYMILL, MPYbEOE LoEmEbamoL
ROLOE FYgoOHIMMM®ML FMJOMOEIL, Boboo-
393 390mb393030, B00b0 33O0MORBRN3O30-
oL 30M3o OGMNHYOY, LaJLo 3o JomobmaolL
LOLYMHZgMOE TgBOLEYdY. gL M3 VLYY,
00009 0MHOghmbgm O0BYGHO LL3OEOLLZY
33m93080 GMmIgmoi Logodmazgemmdo hHo-
HoM9dmo.3 bmmm, HyLmoz0L Logomogm

29 393900 o., mogo 2, 30b. 1. goydogoydgode.
domomgoymo Hogbo, bLfmen. 10, 33; sd0dady,
0., 0@3obodgomao, o, ©g30bmbody, ®. o bog-
gem0dgomo, o. bobbemob Ladob ool 39bwgdy-
0 0bagmado, mdagmobo 2016, 43.

30 0bo0dobomgol ob. 3939moas m., mogo 2, 30éb. 1.
307300070 gd0. dJomomgdyemo Hogbo, bjme. 10,
38-39.

31 dogomomao ob. 000dady, o., sbhgobsdgomo, o,
©930bmbodg, ®. o boggmoadgomo, . Jomomg-
o 33930, bjom. 29; @gzebmbody, o., hob-

LOLOBOGOMMML 2015 Bemob dobohgbdo 3o
439modg ©9IMBLAGOEOYMOOd dMYIMO-
™0 3969M0L 60TB0Mm HOZZMOMO O 3OHGI0-
O0GOJomMmMHo 36m009mHgo0m gobLodM3zMIYMmMO
30330H0ycmo0L o®LO. FooBYy39bHomadolL
d0bg30m, Jogmadd MHM™MA3 3oy3ohogtado
F9x3oLEL ... dOEMAMIGYMOS Jomol do-
d06Om, 330m39mmaglb  ymzgmobo, 603603L
R0D03YOH domomool, gLy 030 Joemmob
LIGLMOG 030 30330MH0L EOFaPOL dobo Bobo-
0M3Ia™MO0L BW0HOZYOO® OIMI300m — 39-
0mdg30m, (39000, LbyyMOL EOBOOBYOOL O
Lb3d LOTYOMYo0m, MOLOE ... [OMJOMOEOL]
dbmoob [BLbgg®3mab] d0d0MHm 3JMmbEO
030MO [...]. JoemoL B0boOMIMYa™MOo b
04mbL b33m0 O JgY3m30M0 O OMO
9mh3906900m0, M30MMAdg3co [...]“%

00 @O LLZO BOEOBY39HENY09dda HOBL
Joedmymo LoLbMOEL LOFOGOMMOL bO3E30-
Mo LYo, HOLOE OOOWIMH0 9dzamagdd 0Jo-
09, LOBOD 3MMOE0YMOL, 3OHMIIOHMGOHOLO
@O 3mLOTOOOMAOL 36Md0gMgdd OGO Tgoi3-
30m900 @O LObyMAIBoRM 6500 OO gohbEgodo,
OM3  FIWOIOIMO  (330goobmzoLb  g-
LOOOTNLO BOO0EIO0 FOoOOEAEOL. V30LM30L
0Lg39 LOBMFOOMIOOL OBOMINYOd O TOM-
®m300L 33em0oMadalL LOFoGOMYdoL AMVZOMMEIE
ObLBOO LgoOHm, dLY3g LYJLIYOM YOO FOBOM-
madob L3MYodo FgHobo. Ym39gemM03g OM-
603630 3o bgmb JgnBymoL Joemmo godmo-
96900LO O LEoOMIYMHO LHadOL dMIMOL,
®0E 30730H0gMHadoL 3Lb3g®3mOL FMOZOMO
©O0MZMMAdOd bmamdg — oLOJYOIOML EOBO-
809mob JgLobyd.* dbmmmo LOoLbbmOL Lo-

modyg, b. @o badogodgoma, 3., Jomms dodobdm
Lgdbmomydo domomool obsdonmgddg do-
&)m@abogn@{]bnb 606&)(")&)309’\“360 bOdOé)O’)S{]'
do (930 ™30l boddm 2020).

32 bogddg gomodgdymos: 3939wmas 0., moge 2, 3o6.
1. goydopogdgdo. 800700733)3@0 60660, l)j(*)g:v.
10, 21-22.

33 Leary, M.G. (2016). Affirmatively Replacing Rape
Culture with Consent Culture, Texas Tech Law Review,
vol.49, 34-37. 9.. bgm 39306033l 3ogGosd ool
(golsodg’?agogg dog:’)ol)(ngol) l)(*)enogpné)n (?0 {]d(")'
6(")305“{]&)0 30&)(")6360[& 6038}(‘763[}360 80056000')
dmog0é dogmom ©o 0@ dzo3é0 Lobbemol bodo-
Goaogna. Gruber, A. (2012), dJomomgdyemo bioios,
bme. 2,613.
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30OmMMOL godgzoEMmadoom  BaMIOMHGMOO
396 30305M09LEYOO* MYF(3O J30bOLZBIMO(
8603369mm™m30b0 69M39h0o 03039 I HIMY-
mO (33eM0Mo00LM300L.%

LobboL LOJOGMIOL GgBRMGHTom TM-
LOMEBIM Y HIOYE (33O YO0dY 693-
M0 MO30MO3MBL, 3L LOZOBIObOITNHOMM
BI6JE003 ©930L.% LY 00733030 MO30L EOHMBY
600303 IaMAOMHGMOOT0 3obJoboL oM M30L
3693963000LM30L  3MmmMoHozoL  FO33OEGY-
0008 LOgoOHmM39mMm™Tn.3” 2000-0060 BemgoaL
@OLOBYOLAO LMEoOMY®o Bgbo oym 65LZVD
0amMaoMmgmMo0do LOGaLMOD FOMAL. FObM-
6oL god303M9dOLMOD 9goHMOE dMJOomMmOgg-
0030 39(330maL 93939, ®OEaOdLb ZObmMboL
90060 LOTOOOMOOBO 0Yym — BWOHOMYOO
390mbz93900L doMmOMO  LHoHoLHOZOL Tg-
0306900 @O IMJomodggadoL OB330. 30bmMbo
06O FbMmMMO BOHGOIOMPYOHOO god30(3MHEV,
0039 3MOIH0ZIMOOE3 LOBY3000 dOJ(H0Y-
O g0dmnygbgdm@o bm®AnL oI M3930L
00006 ™. 30930H0Moo0L MOBbAMBOL dGHOM-
LYOMOOm FOBLOBMZGMOL ZYMHYGOL (33e0O-
oo dmogaL, ob 9x06900 LYJLOL dMboBo-
m99oL, H®MA dMILBNbML 9O M6 ML O 0LY
©O0BYMBb JOHM0geO Mo, B0bodMIay 390-
®b393030 Jogmadd 390dmgod 3oId3oho M-
00 Jgxr3oLEYVL.

30730(h0gMm9d0L dbbzgdm3mo Jomo, do-
330h0gMgo0L 0MHogmadhado godmdogdal,
0M0009330HIMO 330300 3H30(3909MYo0-
00 LAHOBOIGOHOL, 3oL 303G LOSMMOEOM/
LOBOHMZYOHMO®M JYOOMOMMONLO O FOoMO
03Mmaboymo oMmyHObH0d30L, dmMa3z0069-
00 30 30730H0gMmodoL 308Mm LOIMLOJO-
HOM® 3ob3dOHYO0L odm, OBOIMOMYdY-

34 Gruber, A. (2012), dJomomgdymo biodoo, Lo,
2, 612. Munro, V. domomgdymo Hogbo, bfom. 5,
753. obggqg ob. Roffee, J. A. dJomomgdymo Hogboa,
boem. 74.

35 Leary, M.G. domomgdymoa Lo@oo, Lo, 33,
31; Buchhandler-Raphael, M. (2011). The Failure of
Consent: Re-Conceptualizing Rape as Sexual Abuse of
Power, Michigan Journal of Gender & Law, vol. 18,
181-182.

36 Tuerkheimer, D. (2015). Rape On and Off Campus,
Emory Law Journal, vol. 65, 10-12.

37 Oa‘a-b 80809;"700')%8 8[)603[)0 ‘33(90&)82)0[)0’)80[5 f)b.
Leary, M.G. dJomomgdyemo bogos, bjme. 33,37-38.

mo 39m®m9596M bgdo.*8

00@9boE, HMa3MMHE Hgomm OM060360,
080LOM30L, OMA 3oy3oHo ®Yd0L JgdowEa906-
aMmO0d Y39gmo 0L Jagmagdd dmoE3oL, o3
bbgoLo LYJLIOEIDO MO30LYBMadOL byem-
0ymx00, LOIOBMBAYOMM™M (33CMOMYdOLMOL
9OMO®  OJYBOMIdIMOO  3MMO(309Mad0L,
5060333009 ABDGPYBb3gIMo MEOZObmyooL, 9g-
L3gOHYO0L, 3OHMIIOHMOGOOLO O IMLOTO-
HOmMgadoL 36M009MH900L VFOMM LY, FOMO
3063MHIMOOO OBOMEMY0O.3°

oLI3g  OMOBOZMYd 3603369 M3Z0600,
HM3 Joehrmzgmmado 39360969030, HMIMYdO3
003000600 3GMOZOMBMOO60 3OM®WILOYMO
LOJAObMdOm V3HMGTHIHOm LOGZYOI M-
096 03093076 699030 ©O, DMZOOOM, 07-
®HobHgddo, EOHMIGo0m Z39MEDY FOOOOMO
3393900 LoOLbMOL LOIOOMHMOL dMEOEO
6060MOL LOZOMDYO0EOD O O™ EOYMIMO
30730h0MmaooL ®9g3mMbEI3HHOMOdOEOU,
O3 Mmoo ALOBMOML YO oEMIYooL gag-
400 @maVL.

©oLOZMamMOL V309306  HadLHodo
LIgLMOG 030 EVBOTOPMIdOL HBRNB0(E0YO0L

3oobgmaoLb 3GMME3gLO 96 3300093 80-000
Bemg0d0 ©O0BYm, MOdYE JOoILO gozmyg-
60 0gmboo JgmMmg BHommolL ®ganboLHMO
BOIOMIANO3d @O OgH030d33d, GOTOE, MoO-
300 9bM0g, 3o3mabd IMObEOLbY LOLLMOL
LOFOOHOMOL FOOMHMALOFYMYOODY(B, FMLO-
30O mMMAndd @O0BYgL do7y3oMmogMadol @o-
0gydbgogmo 9em9dgbhgool IBRGOM GFOH O™
069G 3M9HOE09d0, HOL JgLOIMgdEN ML
3ObMbo 0dmgmEOY. 3o0I30H0gHhadol Jodmy-
Mo dmEImOo@E d90dmgod JBO®m BROOHOIMO
306030GOHML, Foa™MOd LOIBIYbOGO MO V3VdY
BObho 69OL O LOYOIGMOL, TghHoo LogocOHm.
LOFOOHOMOL 3OMBILOG MO FLGHOEOO Mmydo-
LOEAD0N gHo FZGIBMIYMMOOL OTM3MI6V,
096003 LOYEBIO® LEHOH0YO0L dodMI3ayY-

38 Equality Now, 0a0®3mqogdo dobmendbozyemg-
d0do: Gopymd 39é oozl g3®edools J3996gdals
30bmbdegdmmds  Lgdlyommdo  domopmdal
dlbgg®3mgdl, 2019, 19-20,23,26. 0bggg ob. 3939-
00 0., ®330 2, 306. 1. 30130¢)07Ggds. Jomomg-
oo Hogbo, bjmem. 10, 18.

39 Gray, J. M. & Hovarth, M.A .H. domomgdycemo hogbo,
bdmen. 28, 33-34.
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6900m, JOOHMIYMO 03009307600 LOZMO (3 8603-
369mMm360@ FOQOOOEYdMEOO ©O dghHo
dobLbo 0gdbgdm@o FMLOIOOHMMYgO0L yydo-
@MHd0L 30LO3YOHMOOE.

30930(h07M900L MObOIgEOOH™M3g 303900,
HMIGMOE 30I30(H0IMadoL bagdLbdg MOBLIM-
00L 0GHOGOLYOMO0m ZOBLODHMZGMOZL, BydMm™M
0MB0IBYMO d39mo goaq00Lbaob 0odgHE Y-
MO dobLbgo3adY. dLAMO 03900 FOTM-
3060MHgMOL LhoddMmEMOL 3MbB396(300L 36-9
ObmoEOb @O OOFNOBOL JBMHYIOMO ©O-
330L 93O ™M3xMmo LOELOFOOOMML 3MHY(E9OY-
Bhamo  3oEOBY3aH0MId0©I6  (93M M3
LOVLOBOO MENM). 4

2. 80330003M3ao0bab CIBICD
LTI MM ISMNO30 06MIMILO

ML, 07MOLEOIJE0OMS  P3YHaLMOVTO,
dom JmMab LOJOOM39MMT0, doIdoHo M-
00LEOL OEIYMO 0b6hgE®gLO dOTNOBOL LYJ-
LIYOMIYMH0 OZHMOBMTNVY, F0LO JBRMYdO — O~
BIm0 0gmb 9GOLOLYG®Zgmo LYJLIOMIYMO
303306H00La0b.4" OMLYOMOL 3MBOHOYMO ©O
6930H096M0 LYFLYOMIYOHO MOZOLYRBRMHLY. Zo-
330H0g6MH900LEaO06 BYaOHOYOHO MO30LYBMY-
000 OBIMO — 30MH0L JWMILd OO(BYMO
04mbL 0GOLOLYMZgmOo LYJLIYOM YOO 30330~
0LEaV6.42 LEbyEIBOBRML 3MBHGMMO bodo-

40 M.C. v Bulgaria, appl. no. 39272/98, 4.12.2003. obe-
0dobmgol ob. 3g939mos ., mogo 2, 3oéb. 1. go-
730(07xMgds. dJomomgdymo Hogbo, Lo, 10,
23; Vestergaard, J. (2020). The Rape Law Revision
in Denmark: Consent or Voluntariness as the key
Criterion? Bergen Journal of Criminal Law and
Criminal Justice, vol. 8(2), 6-7. goqdo@oydgds me-
bbdmdob od sObgdmdom gdhm b g gobododpe
bogbhmodmdolbom bobbemol bododmognda. ob.
The prosecutor v Jean-Paul Akayesu, ICTR-96-4-T,
2.9.1998; Prosecutor v Kunarac, Kova¢ and Vukovi¢,
case no. IT-96-23,22.1.2001.

41 Green, P. S. domomgdymo Hogbo, Lo, 7, 20;
Conaghan, J. domomgdyemo bpspoo, bjme. 1, 172,
300300096 950b30b oy bLoggmge Lygbye-
b 03 bmdosbmaeb ghmow obggg swadosbols
woblbgoss dobbgyemoa. ob. Hornle, T. (2018). Rape
as Non — Consensual Sex. In Miller A. & Schaber,
P. (eds.) The Routledge Handbook of the Ethics of
Consent, London and New York: Routledge, 237.

42 Green, P. S. dJomomgdymoa Hogbo, bjmm. 7,21.

6OMO 08 M30MLOBGOOLOm, HMT FOb HMZOGMO
©O0(330L  J3gmagdomo  3M0d0bomadgdoLOU,
GOMO OO @OOOMZOML dEO3N0bOL 3MdoH0y-
®0 LIJLYOMYOO MNOZOLYBEIYOO — JBNYOD,
3dmboglb LygLO.® BMEOMOL OBOTOIYMY-
00L 3®03060EM0BYO0m LEMGD gL JBMYOO
0dMPYdO, MHOB OIYIZ909M00.4

30730h0yc®g00L BOVBBY, COBOGOMIdYM-
B9 dobL aMJdgmM30O0Db O OIBBaMH39m
089JHBY Y39 MobbBYLL.*  goydohoy-
900L 3MH030bOMOHBHOO LEHYM TgLOdOTOLM-
00300 domobgyemo H0oboL 3M06303MO6*°
GHMIMOL MObObIOEOE, ,JOMOIOHM0 T0dY-
%0, Gomol Jgodmgdd gododmmmal bobym-
3603mML BLGHOEOD doMobL godmygbgdo (3030-
mMOdg0mo LOJYOGML BydaLBngmo Bgztol
30006, 30Lo Bo00L LOBNbOOMIIa™M®, 9L
0060L3ao6 Lbzobo EOEZV".#7

3. bJddb®JI §1BbAMBAOL
IMAMLIGMBY MMAMMmB
83330003030 0b PI3VBId6IdIT0
JMJaaen0

OOMOaLOE MG dEVINOBL LadLo MmG3bMo-
30 Mobbdmoom od3m, LYJLO BMG®TOMYGOHO
0OIN06YM0 J(39300, bmMmm HM(EO MOLBLIM-
00 MGILbM030 0MOY, 30306 LYJLO gogdoHoy-
9000.48

MmObbAMOOL dman 99EboghHo dmGOmy-
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ABSTRACT

The purpose of this article is to show the narrow boundaries and
incompleteness of the Georgian legislation regarding rape, which fails
to cover all the actions from which the protection of an individual's neg-
ative sexual freedom is the responsibility of the state.

The article aims to show the reader the advantages of the new ap-
proach in parallel with the critique of the old law regarding rape, which
means expanding the scope of the definition of rape and hence crimi-
nalizing more actions. For this purpose, the importance of non-consent
as the main element of the rape actus reus is discussed.

The article also analyzes the importance of protecting the bound-
aries of rape so that the state does not unjustifiably restrict a person's
positive sexual freedom while protecting negative sexual autonomy.

The purpose of this article is neither to criticize nor support any of
the consent-based rape models ("no means no" or "only yes means
yes" models), but rather to highlight the importance of consent to sex
crimes and to emphasize the basic guideline for consent.
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300 3033060, EVIMYZ0Idgem LObyemabo-
BO®MO MOBOTYGaMIGO MO O LbgL, FoMYoy
BOMAOHOIYM dJHoL.

LOJOOM39MML TGO MANL LOTOGOMMOL 30-
8060 JgLOdOTOLMOOTO PYOO 0ymL LOgBOMO-
Fm6OoLM IOMIOL LETOGOIMOL 30HH50MO0.

LOYOMOTMEOLM TGOMIOL  LOIIOMOMO
06y 03039 HGOBLOOEOMBOMIMO TG ™ML LO-
30O mOmMO, OHMIgemdoE IOMA0L bHObLOGOHI-
000 dLOLbYMO, O V3EYbOE, FMBHLGH039d0L
LOROBOE JOGHOMOEOE FOMIOL LOFOO I YO-
03 160090 0MmdgdL BoMIMOanblL, doyby-
O30 030LYO, OMI LOYGOMOTMGOLM LOFO-
M LOTOOMOML Jgodmydd 303039M36MM,
00960 340OHMO 9MOL O30330MYOYINO
96HM367m  FGHM30L  LOFOOMOMMOL, GH™MI
BOOOIM 30ag00m, 0L ObyYMmBYm BOBoMoO-
O3 dg0damgoo dnog30hbomo.
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ABSTRACT

The purpose of this article is to clarify the essence of international
labor law (transnational labor law). This article presents and analyzes
the relationship of international labor law with public international law
and national labor law. The article also focuses on the possibility of con-
sidering it as a complex field. The article emphasizes the importance
of introducing international labor law as a subject in higher education.
The article quotes and discusses the opinions of various scholars re-
garding whether international labor law is a field of public law or private
law, a sub-field of international law or private international law, etc.

Subjects and sources of international labor law regulation were de-
fined to determine the attitude towards a specific field of law. This arti-
cle states that national labor law should be in line with the goals of the
International Labor Organization to reduce social inequality, to regulate
and protect labor and associated labor relations in accordance with
international labor standards and universally recognized human rights.
It has been suggested that while international labor law is a branch of
public law, it is closely related to private law, in particular, to the national
labor law. Other conclusions have been made in this article based on
the research methods.

KEYWORDS: International Labor Law, Specific Field of Law,
Public Law
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B06565RQ3LQA3M6S

(Joroyemo 3¢rwghHodo —
9-7- »ID 0060mgools bogdg®)

939 amizoody

bogo®093900mb bodohEoomgmlb 6docoo obrotoo
3060039¢mbm9dncn0l bobgernmdol Jotoyeno
960396b0hgHob 3Gm39bmo,

bogotmggenmb bozmbbiohyizom bobodotoremnmb
0obodoeoeng, bodoGorcmols comghmdo

bA4306dM LOMY33d0: 3gmogbobrobogto Boboomdgamoo,
Mamogonb ;mogobygemadodo hoMgzo, dJoMoodofo ddo

1. ©3LYBIOIJBAL bJJ3I PI 3BIE3IMIPNBIB0N

OO 0OHOYOHMby 0MBOTBYMY, 3900mLOBEOLOYM Bbo-
0M3Y3MOOLMOL! O30380MHYdYmMOo LOJFg9d0, LOTOOHMMyOMHN30
M30MLODLGOLOM, 3MI3MgJLIGN boLOOMOLOY. LB LogombolL
Lb3OEOLLZO GOZYIOLOm TgLBOZMOL O Lb3oOLDbZL 3B ohgtMay-
09000 godmygbg0oL FMmomMbmaL, MOBOE oo Logdmbomom. gL
096906030300, ®HOEaV0 LOGdg 8990900 g m-9GH M 8603309(MM306
BY6EOIGOEHYO JBgooL — MBIYo0L MOZ30LIBREGOOL O GBIY-
600L 39LOdOT0LOE dMIgEgo0L dgLOdMagdeMMOL. gL 0L 393mbag-

1 337olbbdmo 0d (gdhdobols (obg: conscientious objection) s®o obpmdo-
'Ug\n 808{]60[) (&)8@0603(4)0 8(*)[)0%&)88)860[) 808(Y) l)ogog?gg[]e)nq?(*) boaba-
©hm bodboby®dg nodol mddol (dog. oboemgo Black’s Law Dictionary,
“Conscientious objector®, St.Paul, Minn. West Publishing Co. Centennial edition,
1991; 33.210), 0©0dg dob godmem 3bndgbgemmosl, Gmwogbog bogddg dg9-
b{](’)«), l)O%(Y)aO(?(")gg, 06(9030(90[5 808(4) 6060)60[5 8(*)075(‘)360[) 06 080 O')n 08
O')da()l) (4)09':)060?]&)0 O')n 0(4)0&)8@0601‘](4)0 &)63860@06 608(‘73(?060(4)0, 800)
8(')(4)()[5, 8(')(4)0@()[) 8(0[)0%(4)868600')
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30000, ®MEILOE 06EO30EL FIMWEOBIMOE
LEYGO, OGMI dobo gb 3930 (BMJIgEYOO 6
00LEaOb MO30L T9303900) 3oL MHBEIGOOL (Mg-
m0a03cmH0 0y 0OHOIOIMO3079mM0) dMMLMZbOY.
F9LOdOANLOE, FOL OGO dOMIJIL LL3VZZOMOE
9mJg3939, MHoaod ,LbgogzoMoE”, dobo Bo-
GIMO3960m, 3339 MO3000 HBIHOOL MOMOMHO
09690m@O. BWOIJHMIG030®, gL OGOl ®B3Y-
600L JgLOdOIOLOE dMddgEadal, 3oLo 9P My Y-
mM9o0L JBMHdGH 030 Logombo.

0OOMOBEY, My 3gomombobobogho
B60600MAoamMd0L  MygaoL YH®oMHgooL dm-
300b9bm, oLYE 30 Jgodmgdd EO3L3OM LO-
30mbo — 0g3L My 9GO JWMIdd 0603000,
00mdogombL mo30L ®BIGo0L TgLOdOIOLOE
@O @OMMHL oL 9O MEII0? O MJ3o JObEV,
390dmgod 03 3ombaodg oadomo 3oLIbo
3903390, M™Y3EY, domdg 093M0 BobodoMHMdOL
omdgdom.

090LOMZ0L, GOMO ZooM339L, dMO3MaY-
oL MY OGO 3OM3393M0 LEOFOIOM dJHgoolL To-
3060 MB3960L LOWYJI39MMdY BOGIMIMdOMO
00600300000  39momLOBbEOLOgGH0  BobOOM-
3093™M00 LOFOOHOMGOM03 OOB3OL, LOLOTO-
GOMML 06 03 Logombom OOBHYGMILYdYM
033m930MHL OGHOYOHm Jombzodg dMYBa3L
30LPboL 3oEgad, MObOE, 3OMZZJIMMO CNMAI0-
3960 0630093HO™MO00. 3O MO0l IGO-
30M3mMObNObMOOL Fom3oMmLBNbYdOm, @O-
LOOYMYOOLO O VBOMOBOL MMZ0ggMo LYgdo
0GO9OHm 3H0330M90bL ZYMoLLIMBL, Lo-
O3 3LFIMMOOL Yymzgmo dbomo 3030MHmY-
mMdd JOOHMYOYMOE Y60 0g69L dgchgymo.

00 gdodg 30M39mo gdogzomagmabo 0d0L
306339300, dggbgdo my o6 LOJdy ,am9a0Mh0-
99®" ®B3gboOL.

0O30060L JBMGOOMO 93O M3YMIO LO-
30OMOM3Td 339 @O0 bobod Igdmohobo
®B3gboL  ,cmaa30h0dIOHMO0LY 3MBEIBRE0O
O OOEA3NBY, HMI 30M3gm MHogdo, MBIY-
60 06 P6O 0ymL EYIMZOHOHOOLO O OEO-
30060L YBMYd9OMOb Fggmo3Lgdgmo (1) O
000306MOMIMOE, 3oL OO 3oohbmaL gobLo-
BM3OHImo boMHobboL EOTOFIMHgOMMdY, LY-
GoMBYMMOO, MO6303Y3OYMMOd O 3603-
369mmm36900 (2) ( a certain level of cogency,

seriousness, cohesion an importance).? gb 030L
6036030, OGM3I 6900L309G LOZoMbDY BgdOL-
30960 dmLOBGYOO 390 0gbgdd Bohby MmO
»,MB0900" 3Mmb6396(300L goggdom, myzo oL
06  399b900 LOZIVMOLOE 8603369(MM306
LOZOMbL, OO BOOIMOOEIOL J0M3OE HOIM-
gooogogm 3mbEax 3oL, GMIYMmOE wm-
30376000  ©OLOdYMYOYMO  FgLOdOdaLO
0M3a9996hn00m. 03330MO®, IFMZHOHOIMm
M0MHdYMad90mOb JggmogLgdgmo MBIGo0L
LO®WYJ39MBY BOGHIMIMO0MO 39MOMLOBEO-
LOgMO BOBOOMBIaMOL, 00939 GOMaMOJ
003306 dmLOBHGYOYODY OWYJBgdgemo Jag-
0900, OMIgGMoE 06O BOMHIMOanbL ,6HB63g-
6oL" 3Mb396(300L 03900, 03MOZ30M39 99339
30 @OBIMO bLgH ™ML doMao.

mY3EY, 9030bo3 3o, “GMEILOE BoImOm-
603bgmo m®0ogg 3OoHaMoydo ©O3IOYM-
BROMYOPM00, gL LOEIYWOOEOE 06 603bo3L,
™M ,,cm930(H)03YH" HBIG60HY COWRYIbydYMO
39000mbObEOLOYE0  B0bOOMIIFMOd  OY-
30M9OMOE dM03m390L OE3OL. MBIgbOL
®O30LIBRIMYOO 0LYOE OO ML dOLMMYHY-
60 JBIYod O 69000309 MOGHJOYMJOOMO
3Obxmodhdo Jgodamgdo dg0dmyomL dobo
forum externum 3m33mb76(HYd0, 39OHIME, 0L,
6o3 ,MB39060L oEboadoL* BOMIMO®AY-
BL. goohbnd WOMYOYMGOOMO FMBJTMOIHU,
®B3900L ®O30LYIBMYOOLMOL EO30GMHOL-
30MH907m  LOZgMAaL, TIPWIO30L GOMBOLY
@O 06(HebLOZMOOL O 303 LLZO VEVOYEHD
ROJHMOL, OHMIMYOo0E 3o03m™Ig6oL dbEybL
M06Hg09mMadgdL  JmGoL  domobLOL  LOJO-
GHOIOO6MOODY.

39mMmg a3dog30Mmanbdg oL bEYdd oO3Mm-
38emMa30L LOZVBN: BOMTIMOEAIOO MY VMO
006000300000 Jdgade oM mmoE dobo G»BIY-
60L ,,30(300YOOL". BOTOYBOEVOE 3MOIH0ZOD
0h390b0, 0330000 06 oym 893mb393900, OM-
®@9LOE 39MOMLOBEOLOYMO BOBOOMIYZMAY
G9mogomo bm®3mo0Le My BomMmLMAO-

2 Eweida and Others v. the United Kingdom,
Judgment of 25 May 2013; http://hudoc.echr.coe.
int/eng#{"itemid":["001-115881" ob. oghgmgy,
Bayatyan v. Armenia [GC], no. 23459/03, § 110, ECHR
2011; Leela Forderkreis e.V. and Others v. Germany,
no. 58911/00, § 80, 6 November 2008; Jakdbski v.
Poland, no. 18429/06, § 44, 7 December 2010).

930 3mEoMody
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3600 ©@MJhMabgdob 3066Hm 39OHLMBbOMYE
060O3MHgHOE090L 9aYOMIOMOO O VMO
MOBROBOOMYO, OMOOMYOIMm 0b HGHOOGOYM
303900L. 03 08030 MYo0m, LHMOLOYMZOL
LOLOTOD MM  JgdMoHObd  ,30HO30MH0
0 JFgomm 30330Mm0ob* 3dohagcMoydo (OBIY-
6oL JmmbmzbgdLd @O 0603000L J3930L
dmMmoL). 09330Mm0@, 03 3MbhHadLHdo 30M39-
mOE ZodMHbEO oM3ZIIMO Y30bEObY3Y,
39Mdm@, 080d9 oMol mgdo, HmI 0bo3zo-
@0L 3mMdOE0Y, 30LO ZIEMBEOHBYMMOOL doyby-
030, LOLOTOGOEMMLMZOL FOVIBY39h0
4ogromoym. o9a330M0@, 803006, GmOaLOEG
0603000 guMBEOBYMOE LFIHO, O™ 3oLo
gJ0g9do dobo ®BIgoom (™AMoL mggado-
99mHmoO0dy 993900 OMOG dMOLYOMOL) dGMOL
60306M0boba30, 396 30093 06 603603L 03U,
MmI gL Jogadd Jgbododobo GBIgbOL ,30-
3boadO* dYB0MYOMmOE 0J06900 30ABYYTMO
0, 39LOOO3NLO, EOEIYM L3y ™I dMI3IT-
MO BOOIOMYOOE. 03330M0®, 60600MBMY-
3Mo0L ,3900mMLOBEOLOYEYOO” 3OOIBY39H0
06 0G0, 0L OJYFOMHdGMO 30OHMOOY, FOzMOD
06O LOZFO®OLO.

LOBMFOOME, VMHVOFIMBOZDYMOE o6 To-
90hb0o ,30MO306H0 O JIJom™m 3ogdoMHobL"
3Oohgmoydob Jgdmmado, mPydEo, 0doL 3o
300H0Ym©0, H™M3 domdg GFOHObomo JYobO
09690L oL 3oO3MYYbxdYMO O FbMMME dom-
B9 093000 390mb3939030 P6O 0g30L JOOO
060300000 939®900L dobo G®BIGoOL ,a0-
3bodO* 30hbg30Dg. 3bo0Y, 0bEO30OL
J3930LO O MHBIY60L FMMbM3zbyoL TMGOL
3mMb03MOYmMo O MOE0MBOMIYGOH0 3033060
1960 0HLYOMOAL O 3gMomMbLOBEOLOYEO
B60600MAoaMdY 06 9ayoMgomoaL MHBIY-
60L dMMbM36900L FgHOLAGHO® BIOO® O
0030LIBPOMm  0bHYG3GYHOE09OL,  TOaM O3
0600030000 ggmMBOHBYeM IMLODHGYOGOLO O
0m>gda9dL LOMOBOM 8603369mMMdY Yo do-
939L. gL LBEMG®YE 0L JgamMb39300, HMPILOJ
1600 3mgddngoaL 3G0b3030 — in dubio pro
libertate.?

090093 3d0330MH90bdy 36033690mMM30-
60 LOZ30bdM LOZoMbO bEYdO FOOLOBY39M0:

3 Q‘JO(D.’ 8(")83@630(4)0 8%30 0’)080[}3%’@:’)860[} lh)l)t)-

333moLbbAMo 030L Jgx3oLYOOL, dMbEO MY
06O MO39 MMBoLd0gdoL 39339Mmdom Lobgm-
060@mL bGHOEOLb HhoMmgzd 30639L MBEAgbOL/
®Hamogool mo30LIBMYdST0? LOJIg 0LV,
6HmM3 Hhzngmgd®mosg, LM EOHML bogym3960
BOMY30 33033000900 LObaMIBOBTML B3O MY
00 3obmbL, ®Ya3IMOE0OL, HMIGMLOE 0boO-
OHLMOG 0300 6xOHGOOMIYMH0 boLOOMO 0J3L O,
39LOdMMY, OGO MY 30OHEO306M HOMY30L OO
33mobb3MoEaL ®BIGHOL/OHgMOz00L MO30-
LYIBRIYO030, OGHVIGE, LOGO MO 06 gbyom-
9L ®BI9bOLO O MgemogoaL LogombydL. 3o-
093 IBO® HOLMOGMPMO 3OHMOMHTOO 030L
300BMY00, MYy OHMIgEo 3MA3MBYbH0d LOZO-
oo™ 0b(hgt396300L LOZOVbo — MBIgbOL/
®9mogaooLb mogoLyWgdoL forum internum
oy forum externum 3m33M696¢H07 06O OGOLY-
OmMOL MY OGO oM JMEOL 3339ME0 BMZOMO?
30O 030LY, FOLOMZOMOLBNbYdgMOO, HMI
®B3960L/OgM0z00L MO30LIBMYd0L forum
externum 3m33mbgb®hdo hoMgzo FgLodmmo
3000OMMEOIL MoMYdYMadomo  dgLodddolL
3Obxmodhdo @O gb ®MOZ30LYIBMYOd LLZO
JRMAId0d O0b LOFOOM® 0bHIMILTO O OBM-
B6mML, 30a3MO3 MO30LYBMYO0L forum internum
3MA3mMbgbMmdn hoM93d 39MOLEGML JOdo-
HOMOYLY. 030HMIdE 0M0bL 93dm3 8603309
3060 030L EOEEY6O, IMbEO MY OGO MoO-
300LBRMYd0do hoMgzo O 39Mdm@, HMIgm
3MA3mbgb®do.

©oLOdTIMYdOL LOJAOL ©d039 gho3ddy, 3o-
OHOMgmMYGOHOE, 30LIYLOL oEgdoL dmombm3zL
3900930 LOgombo — Fg0dmagdd MY oMo To-
BOOMLMIG 030 H6HOHGOMIYMO BJIYMO(300,
OHMIGEMLOE OGMOZMOM0 30330600 OGO dg3L
MHam0g00LbO EO HBIY60L LOZOMbYdMOB, dbM-
®309madaL 03 MO30LYIBMYdI0 HOMY30L.
00 LOZOMbBdY LAHGOLOYOHFOL LOLOTOOMEMI
0339000600 @O b6ggohoycHo 3obgba FoLo?,

4 ob: Skugar and others v. Russia, 2009 Henobs 3 ©0g39-
dohob goohygghomagods, bowag bobododommmd
80'30’)00)0: ,,dmggasﬁoﬂb 06606(0{]2)[) @0@8860'
Q’:)O 0d30’), (4)(7)8 l)O{]é)O’)m 506(")68(\036@(‘060, 6’)(")'
©o 06 goohbos odoboodo 3o3dodo dmdhogbols
30&)(*)362]93) (4)6836050706, o6 '(']Uodg:?abo, 3ho-
090do hobdggom®. Lobogodo godmpbomws @oy-
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bomemm  0d33-iL  yB9609L30  LOLOIOGOHENM™MAD
IB6OM gOHObomo  ©OTMIZNEIOYMIdd  Jo-
3mo3mNbo. 39Mdm@, 306 OOEanbo, HMI
dmaoo boLoomob Bm®3gon, GHMIMIGOLOG
339M0om0 9gBgdho doohbom MmamogoolL
®O30LYBRENYOODY, OGO LOJgoOMIdEO 330EM0
HaLHOL OTMYmbodOL O V3a306m FHdmbay-
39030 300mygbgoymo JPoO  Yymamwomoym
HOE0MbOMYM0 oygMgbiEnoEoolb  Haboed.
oL EOML LOFOO®M dMOG 0ym MMBOLJY-
00L 030G MMIdd 3Yo®o LoFOGOM™M 0bhgcYg-
Lo, LOZBOENOLO 0YmM, HYFZIMOBENO HOBFOMbO-
MIYc 30806700 YmBOMOYym Mgand0dyd
LOFOGM 0BHYMIJLMOL 0doLOMZOL, Bomo dg-
DMY30 3MBLAHOHIYEYOO® B0ABYYMOYM.©
990MmOMb036YmM0 LOZOMLO, 3BOIJOMO, (30-
mbOLO 06 OGOL. LOBMFOIOMO, LOYMOOEOB
06 0G0OL Jodhymxommo ob, H™MI BgoHHOMmY-
60 ®933mMO300E 390dMgdd 3gemobbamomaL
LYOOMBYM HZOOOL VEVTNOBMO GBIHBOLO
@O Mmgm0goycmho aedbmdgdobomzgolL. ©dobL
BOMMO 3OgomMomo 0LOEOY, M3 LEMMYE
LOZOMEAdIYEN M LOJbgE O™ LOALOLYGOL G-
3IMOE090L P30330MHEIOMEOO oM F0dOOHM
39000mbObEOLOYE0 BobOOMII3™MO0L Bo-
GIMIMOS 00 §3gxgool dbMHoob, 30Lm30-
LOE G®YMOlNYM0o My IMOOMIYOHO IMH039-
000 309MY09m0 0y™m ™MIJo IMBOBomgmdY
@O 933m9mmd0L 00MomolL bgemdo dMmyodo.

5 ob. dog. Valov v. Dep’t of Motor Vehicles, 132 Cal.
App. 4th 1113, 1125 (Cal. Ct. App. 2005). sbagmo-
3obmgoll ob. Cynthia Brougher, Legal analysis
of religious exemptions for photo identifications
requirements, CRS Reoirt for Congress, 2, (2012).

6 dgé)dmgp, boboaoé)mg?ma Hnnmomo, Hmd bo-
bgoidommmdo doboodbobo o Loghmem godmyg-
bgool Gggnymoegool owggbsol, Ladobho sped
08(") ngnbdnabnb 8080&)0’)@360 8306)0 bo}o&)(")
060{]&)3[}00’), 0')'36(\008 606(")6[) 3dm6m(g0 BOQ’)(—;“]-
I Gge0gon® 3Go o089 bgzonoydo gggde.
bogdodobo ogm, Gggymogos  Gogombomnd
80806)0')06080 S(Y)(BOQ')OS(Y) @380008'3&) l)O;lO'
&)(") 0608&)0[)0’)06 080[&00’)30[&, &)00’)0 8389?3(980
deb@o@ngnnéogp HOP’GUUQ’OS("’- Hernandez v.
Northside Indep. Sch. Distr; United States District
Court, Western Tistrict of Texas, San Antonio Division,
08/01/2013.
https://www.rutherford.org/files_images/
general/01-08-2013_Hernandez_Ruling.pdf

LOZIYOLLIMY, BM®M3 HYMHI0bo — ,39MmOMLO-
bobLOgMo B0obOOMIYamMdOL® (conscientious
objection) — 60GMAMIMOOE LEMGgE 03 MYAoL
3303006H90Mm@O  0LHMGOYMOE. (3LOEOY,
6933MMO(300/306Mb0 LOZOMEJOYM™ LODbY-
@O® LOALOLYOHOL MHOMOODY F0bOOIOLMOGO-
300 650HEGOMIYMH00 OO 03OLMOL, OO goohboo
30603060 030 Mgmmogooby O MBIgooL
LOZOMLYOMOD. JBIOH™M 3gHoE, MObOIgOO™M3Y
©93M3MOMH0Im 339469030 BOJHMOM03O©
063 byoo obg, M LobymMIBoBRM3 JooMML
30bmbo, 30 Eo306H H™MI bogmymxib GHymo-
300L/6®B3Y60L MOZ30LYBENYOOL.

0083M03 LEMGYE oF oML, Hado ddG oM,
mo30M0  §3035mbgmo 03 3GMMOEMY3qd0LY,
OMAMYo0E ™mO3L 0y®aL 3gmombObELOYGO
60600M3aMO0L LOJFq0d0. 39OHdm@, 030L
OMOOMYoY, GMI Ba0MH0YmH0 H30MHmMOL odm-
63930 ®BIY60L/OHIEMOgooL  MOZ0LYBRYO0-
LOMZOL  FgLOJMYdgMNd  FOBOOOLMOG0ZOE
690HGOMIG0 3ObMbomOE, LOYMOOEOE OO
6036030, MHM3 ,HOMg30* BOAZ0MOE LObg-
990. Jx3Gm LEMGO 06900, MY 30(HY30m, O™
00 @OML LObyMIBOBML TLHOEOL BygOHO-
900 3OMEYOYMIO0L  EOMMZIZOL OO0
0o 0g3L. MmIFEo LObyMABo@™, TgLodammy,
0000633 0MM393®aL MB3x6oL/OHYEMOa00L mo-
30L7@BMYOOL Mo0dg 3MHBOHOYOHO FOMEOIdY-
mgooL  JgrLEOYMadMMO0m.  T9LOOOANLOE,
LOG39(3 000L 3OoM339300, BOMIMYTZO MY VMO
LObgMABOBML FgLOdOTOL Fgdmb3g3030 MrVO-
89 3063090 3MBOHOYMO ZOMIOYINIOO,
GHM3MOL guLEOYENYOM MO 30639L MHBEAYOOL/
®9m0g00L MOZ0LYBIHOEOL EOOOMBZIZOO.

003306M0®, MO30 30MEO306MH0 HoMyzd bo-
390 AmLOMMEBYMNY, FMII30M dOF3ZO-
®g0bdg, ©OLOOYMIOLaL LJgdd dMmombm3L
000L 3oM33930L, BoMIMYTZ30 MYy oMo LoOby-
mMIBonML 3MBODHOYOO Z30MEYOYIYOd MBIY-
B6oL/GgE0ga00L MOZ30LIBRMYOOL F0FOG® O
390LGYMO MY 9GO 0L. 3MOIHo3o Oh39b9oL,
6OmMI  3900mbObEOLOGMO B0bOOMIIa™MONL
LOJB99ddn FMGBIPYOGMO 3OHMOMYTd 303
306HIOMEOO OO JIYOMMEO F0bdOOHLMOGMO-
300 b90hGOMYG MHa33mmo300L dMOLHOMOOL,
03O 03 MYFYMOBE00EOL JdOM30L odm-
603mmoLOL EVBYLAdOBY YOOV, BoMmO FMMbM3-
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60L 309bgO30®. dgLOBOTOLOE, BMGBEIYoHMO
©0493900900M950L 03 LOYOOM MYFYMO(30-
0LOEAJ0N, GMIMOL F0FOOMOE OOHbOD 39-
00mbLOBEOLOYB 0 BOBOOMIDYZMBO.

00, 00 9®Ho3dg 3093 9OH®M0 3doL goLoyo-
00. 39OJME, Y6 JgdmBaIL, OOMOM3O
0y 9GO MHBIY6aL/OIMN300L MO30LYBNYOO
LObgEABOWML bGHOEOL LOGB MM GYanMoO-
(30000 @o3mbogmoLolL OYBaLYOMMbOO.
00 30306HMYd0m, 30Mm0MYdd LM LLZOEO-
LL30a30MOE Tgodmmadd Zobz0MOGEIL ©O
LOFOOOMGON030 T9ROLYOOE 030LY, OOG-
Mm300 My oMo LObgmMABboxrmd 3mdodHogho
30MEOYoYmm Yoo  LOGOHM™M  MYZIMOF00EO0
309MbO3mMaLOL EOIYBaLHdMMOOm), O3 30MoO-
900090 EOIMZ0IdIYMO. J60bOMYLO® 333-
mobb3moL 030L, My GO F9EYa9d0 dM3Ygz0
690HE®OMIYM0 GHY3YMOE00L F3MIJFIOOL O
30L0 AMmMbM36900L TGHLOYIHOMMOOL.

ob 89093900, GO®MIMIO03 ©OOJO,
0y 3900mbLObEOLOYG O BobOOMIYa™MOnL
0gmbg 0603000 06O OYIMGAommgdd LO-
96O0m 690HOOMIYGOH GHY3YIMOE00L O JOOL
ohyzob 3dobLo BdMMbmMm3zbydoL TgLBYmmgdo-
29, 0GOLYdOMOO, BOa™MOd ZoEVABY3zgho oM
0M0oL. E6moomo LOLOTOGOMMmM™ 3MYEIOI-
bhHgdom oy 300LFgmodm, J9H3500 Jg0-
dmgdd oymb LEIMOoOE doObLbZO3g0 MO:
bgomGomycmHo ®9aamoEool dmmbmzbolb
399LEOYMgdMMOOL Jgodmydd dmM3y3gL Lo-
30OHOMgoMmogn 3oLYboLAgxdMMoOd” (LOL-
bemobLLOBOOMMYdG030,  VEINBOLAHGO(3O-
3m0); LOBLOLY®OEOL FOMOZ0LYBMYOE,

0dd-0b  7dgbog-
l)o l&ol)oao&)(ngp(")l) 808&) 606b0@ng’:’0 bodaﬂ

7 dogomomabomgol  oboemgom
Wisconsin v. Yoder, &é®dgmog dggbgdmos bjm-
ol dobhogmgme ddmdmgdol Lobbemol bo-
dodomol 3obyboldzgdmmdsdo doggdol odol
30dm, Gmd 0bobo Hodl s3bogdwbgb bognmoda
d300m 900l bzemmob edodmogdhgdgm gemalbgdda
doygoebodg, dodob Gowgbey gobmbom d03d39-
dobmgol bymmodo bosbyemo 16 Hemoedwyg bogo-
@ Ego7gm© ogem; 406 US 205 (1972).

8 dogomomobamgol obomgm bogdg Eweida
and Others v. The United Kingdom (Judgment of
25 May 2013), émdgmog dggbgdmes mmbo
dodhdnbg Johobinoobol Lodboby®owob go-
®ogobygmgdel, domo dbbowob GHIgbol
30dm 3ohgzggymo bedbobydgmddogo Jo-
3o gmdgool Jgbdhymgdedg mobhol godom.

LOBLOLYMOL EOHM3900L 0dYMYO0°®, 3Mo-
30M930900L0 My 0969®@0Hgo0L domyoolL
IBRMIOo0L  O30Ma30""%, obgmigmdho™
@0 Lb3. VFOLMOB, 3OO YOO 3oz330EbmMmm
d90mbgg3zomo ™Mo Bygdo: LOFOOMHMYO-
®0g0 30LYboLAZYOMMANL EO3OLGYdS ©b
M0603OMONEOL omMO30LYIBPMJOO 3Mb-
3O9bagm Mg3Mabogym gL anrmobbImodL
dm®B3Y60L B0bOOMA®IE, 30T0b HMOALY,
36 030mMga0900LO O d969x0HYd0L Tomy-
00L IBMagooL EO3OM330 Ob gdoM3399Mmo
@oL3IMAIGMOHOL BOGOIMIMOO, H3gyMmo-
03 oLYm 6OdOEIOL OGO FYMoLLIMOL O
03hH™MAOHIMO® 3™M3Y3zqgod dmMmB3IY60L JOOL
— 390LGHYMM™ML Loghm™m bgohGdomybdo Mg-
3IMOE00L 3oM3399m0 dmmbmMm3bo.

obomgm sg3bgmgg bogdg Knudsen v. Norway,
6)(0339’1)03 Bab{]bm(@«) &)UQ’)O&OOB 8060[)0&)0[)
®0b0dgomdowab gomogobygmgool dob-
@gdmmdol godom (sodoobol mgmgdoms
9360 ®3mo godobool 1985 femal 8 dod ol
30bbhobgds).

9 obogmgo bogdq U.S. Equal Employment Opportunity
Commission v. Consol Energy, INC; United States
Court of Appeals for the Fourth Circuit; 16-12-30,
12/06/2017.

10 ob: Bowen v. Roy, &®dgmog dggbgdomoe Logo-

(9060(4)63()[) &)3@0601‘](4)0 8(")00300’) meOOQ’)U'
30dm. ob. 0g3hgmgg Lagddg Employment Division,
Department of Human Resources of Oregon v. Smith,
dghyomagool 0dob godm, Gmd bodboby®owab
300030bn8wgdywbo 0y3bgb Iowypebmagby-
éo 86360(4)()[) — 330(*)(1)0[) — ambaoégbnbmgnb)
Employment Division, Department of Human
Resources of Oregon v. Smith, 494 US 872 (1990)).

11 ob. bogddg Hemandez v. Northside Indep. Sch. Distr,
5)(*)339:006 833536(0(90 l)(l)j]gp{][;@ol) 803&) 50332]-
Lols 03(4)00(0(4)00?)3 l)ogogj)@{]bj]g?m hodoobo 63-
0}0[) 00&)360%8 Uoé)l) Ol)UO')O 630}0[} Ud(*)[;g?mbnl)
30dm ob 396 obbhgbgdo gogghgdesde goob-
©als, 00dmommgz00b Hogbol gopebol o bbge;
United States District Court, Western Tistrict of Texas,
San Antonio Division, 08/01/2013. 3&ogdnoznmew,
60608(9360(4)3 boo@ooﬂn SOGbOQ?UQ’O doé)mngjm
bOdaaG 3603‘80(4)@360 8(*)35036360[)00)30[) 60&)8@'

ndmgg?me)nl) 608(*), (4)08@360(?08 aom Ut)é)f) mdggb

30(4)0@(060[5 (goaoggob(m]&){]bggjm

obogmo Bodnobo dmhdmogoel 0w gdedy.
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003306M0@, 9603369mMMm30600 3ooMa39L,
O 39093900 ©OEAO, MO BOOIAMIMOY @©O
096900 3oohbno dom, 30GMEO306MH00 gL JgE9-
3900, oy mobabmado. 0d0LEO dobyE30m,
30HOMOO M7 9GO 060300L B0bOOMIMHY
3Mb3GMghgmo  Mg3daboymo  MMboLAdngdo,
39LOJMMY, 33(mMoO3 EMOL BaLM0agdo OEAGL
»,MB39600 MO30LYBEgdOT0 ,HOMg30L” LoZo-
mbo. 00 dgdmbzgg30d0 ,HoMg30L" Oaq00-
LOL 3bYEZIMMOOT0d dMO BgoHG om0 Og-
3IMO(3000/306Mmbom  Hothgzob  3MmbhgdLho,
0639 30LO FMMbM36950L gYLGOHMYOEH M-
00L godm 060300L B0BOOMIMA] OHOMY-
09m0 MOMBbOLANYLY. 30MOMYOd0 TgLOJMMO
9OH®MB069m0LEO6 dOMNOb ZobLLZOZ3YOMPAL.
OMEOYLOE FM®BIYO6OL BoboOMIEIYZ bOYdS
60099 Gg3MaLoMmo MMBoLANgOOL godhoMg-
00 (LOBOOMMYOMN30  3oLPLOLAZYOTMBY,
LOALOLYEOEOD ZoMOZ30LIWMYdY), gL 3go-
demgod, 3oM3399e 399mb3g39030 (OMPILOE
0300L godmAMO(3L3gMO 3oMHdmMY0500 O0M OM-
LYOMOL), HOOM3OEMML  HBEIHBOL/MHYEMOz00L
®O30LYBMYd0d0  LOLYIMABoBML hHoMY30,
GOMIMOL JOOHMMBMINGMGdS 7339 HoMyz0L
0PBOMYdMMdOL, manhodx®o dodbYo0LO
O 3OM3MOE0YMO0L HgLHgdom YOO Jg-
ROLEYL, O FgLOdOTNLOE, 06 056900 FohbYy-
JOM0 30FOOMMYOYMOE, 06 0MY. bmemm 0d
390mb3939030, GMEILOE FMGBIYo0L Bobo-
0MIAIYz 306mMB0L FMMbmM3zboL TggLHHo-
mmdoLOM30L  ®g3daLoymo  OmboLJNgooL
30(HoMadd o6 bEYdd, bmmm bygohoygdo 3g-
093900 03HMOHINHOE® BoGMIM0ImMdo, 30306
OOIYMOY, 08 390939000 BOGHIMTMOO LObg-
960g3™mL ,,HOM930@" 3030ABOM™M. dLYM EOH™ML
3bO@mMMEO 3MBOHOYOHO 30MMEIdIMIooL gbo-
™30 YOO 3oEOBY®IL Y39emoBIMO.

®og30L dbMog, 0 MmMo 3MbHagdLhoo Jo-
LOMZOMOLBOBYdgMO:

0) 003E30M3gm0 3MbHoJLo — omEY-
0990900 bm®30L 3937303900L 3B M-
39L3o.

00 @OML YOO O0M339L, POOGOM300 MY
06O LObgMABOWMA 3MBOBHOYOO ZOMOYOY-
mMdd 30306, OHMEYLOE 3oomm LOgh oM G-
3IMOE0d @O 30LEO6 OO Foom3zomMoLBNLY
309MbO3mMaLO FME®BIY6gmO gLOBdOTNLO §37-

R0LOMZOL; 08 EOHML JgLogoLYdgMO 046900,
04m oy oMo LObgmIBo@MLOMZOL ZOb6d3-
G9HOO OOTNObMO oM3399M™M $39B39030
39000mbOBbEOLOYGO BobOOMIIaMdOL  Bo-
GIMIMIO O, MY 04M, 3OEOBMBOEOO MY OGO
LOgEO™ BgoHBOMYOH0 MYaxmMOE00L MYa0-
H039M 30D00mO 36083069MMOd IMGBEIY6H MO
®B3960L/OHHMOZ00L MOZ0LYBRENYOOL; LBM-
9@ 03 LOZOMbYO0L OM339300 OOOIN0OY-
00, BOMIMYIZz0 My 0O LObyMABoBML byo-
HOOMIYO0 MYIZIMOBE00O6 godmbozmabol
©OB9LYdOL 3OMMOYOYINYOO O3 BYaYMOE00L
300m900L EOHML.

0) 898ama0 3MbhaJLHO — FOMPYOYNY-

0900 bM®30L VIMJ39Yo0L J9dEIA.

00 OOML YOO ZooMa339L, BoMAMYTgzo
My oMo LObYMIBoGML ®O03g 3MdaHOYOHO
30MEYOYJO0 339 LOIJOMM bIoHOOYMO
®933mo300L 0dMJ3gEaooL J90©93 ©OT-
©avM J909390MmO6 300G MYddd0, 39Mdm,
00 b930h0yMm0o 390939000 O3MLEMMHdOL,
0MIMAb3zMHOL LBROGOMT0, HMIMId0(E OZHM-
3oHgMHo 3M3Yyzd dmGMBIYO MmO 3oM33979em0
533030LOM30L V3 BroHEOMYGO MHJ3IMO30-
0L dmgddgadOL.

330g6OMY, 03 3mbhaduhdo LObyMIBo-
R®ML 3MBOHOIYHO 30MEYOYINHd900L BOGHIM-
Mmoo J@G®m gho dMLOMMEObMOL, 30Y-
b9O30® 030LY, HMI 6aoHYMH0 J9Y3900
08 MIOHYHO® 3M3Y3900 J0bdOOLMOGMNZ0®
bgohGomycmHo  ®oaamoEoob  JgnLbdgmyo-
MMmoOoL, @O 80doLoOEVTY, FMGBEIY6OL T9a-
69090 0Mh9306L — 06 OI390YOOMHYOMDO
©9339mMO300L MB3Y60L godm, O 963600 3g-
LOOO3NLO Y30 — 30M 33990 LOZGMOUL, LO-
©a90moL, 3969R0HOL EOIOME3d 06 MO0
@oLZMAIGBMOHOL BOGOIMIMBY. LOTOOHINYO-
03, ©99m3zcmohoymm LobgmaIBogmdo 30y-
9090 0g6900, LObYMIBo@™MI JooHMIML
0030060 O OO EOgbIOGML 03 6930H0Y-
60 390939000 @OIM30d0, MOE 3oL gym-
BOQIM, 0963 3G 39bgoIymgdgoLo
@O dgLOoO30L JaggdoL dm3yso, dom PIY-
H9L, 90306, OHMEILOE TgLOOO3OL JgEIaMO
©OAaMId 06 0ym 00603000L FbGOEOL Bo-
BoLBOMZg dMMMBY dobgdadghoemo O J9a-
690YmOE ©OTZ3YOYMO.
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00, gL gobmogm oL LOJLEYM™ Mmydgdo,
OHMIMgoLOE 39M0MLOBELOYMO BOBOOMI®Y-
3md0L LOYFYMO oOBY39(HO dMOMbM3L O,
0L MME03IM0 9Ho3900 MY 3BOFIVMYO069d0,
HMIMHOLOE EOLOdIMYdOL LBEMGO LYgdo Y-
amoLb3moL. LEMG9E gb MYdgd0, Jgbododobo
MOb303H3E MM, gdobEo ALFHEM®MOOL Lo-
3060 LOGJOOMZgEML LOZMBLAODHYEOM LO-
LOTOOMMMT0 J393mm dmBa®omo LOJdob
3obbomgzgobolb. g3xgogdOhmd, LOLOIG MMM
30LPbo gobd Yzgmo Bodmgdmoem LOZOMbLO
0y 3OHMOMgAdL. 306, Jgodmadd cmgaoL, bo-
306H0L30GOM dM3aY39oMHadaL HB™M3030 d9630L
bodg 3o @O OLOOYMIIYMO FOEO-
69439Homgod godmohobo.

2. 3.6.“ID 690a0)3d0b boJad*
2.1. bomhgemab atbo

LOJOOM3gMML  LOZMBLEHODHIEOM  LOLO-
00OHOMML 30gM gobbomymo LOGdg ,60bo
LOHROTZ0MO O 00 ®YH300830mM0 LOJOOMIY-
ML 30OMOIg6HOLO O LOJOOM3gENML
03LhoE0oL 0baLH®OL BobOOMIIZ*, OMoO-
9O M30MLOBGOLOM dEOL LOOBHYOILM.
030 d99bgdmOO MYMoga0 Mo dmbLOHGYOHdOL
300m 3MLOGRIMgMO JOOL, dgLM®m 0LYMO
30GMHOOMO0L dMBAMdgd0, GHMIMadoE 390-
(30896 0b@MGAOE00L geM9gHG ™Mby doo-
909mDL."12 LOLOTOOMM®ME  3MBLEHODHYEOOL
09-16 39b@m®oOb 3030OHMYddT0 Fgoxzobo ,Lo-
JOOmM39mmML IMJOMOJgmO @O LOJOOM3Y-
anmdo 33bmz®mgd Jebmagmmo MHya30LHGOE0-
oL, 306HOEM®MO0L (d06oEGMONL) dMBAMdOLO
@O LOJOOMZgMML FMJomdgal 3oL3MGHOL
39(39000L BaLboL Fgbobgd” LogodmM3gmMML 3o-
BMBoLO O ,LOFJoOHMZgMML FMJoMOgamo
@0 Logodhmzgemmdo IbmzMagd JEbmammmoO
®930LHGOE00LO O BHYaOLHMOE0OL dmb-
LBOL, 30HVOM®OOL (0060EOMOOL) AMBAMOU,
3oL3MGHOL, LOIZBOZOM 3OL3MGOHOLO ©O
LO3ZBOZOHMm P M3YTbHOL doEgdoL BaboL o-
0(h303900L JgLobgd” LOHJOOMZ9gMM™ML 0gLHo-

12 ob. Lododbmggmmlb Logmblbiponngom bobodo-
Gl 2020 Hemob 4 0gbobob gowohygghomgde
#1404 30bbyogmzon® Lobhgmdyg.

30o0oL d0bobhH®oL 2011 Bemob 27 03cmoLOL
Ne98 36 dobgo0bL 08 bMm®3gdaL BmMIdH 0O
30600MLOL 3MBLAHODHIYBOYOHMOD, GHMIYHMO3
300MM0(3bO3MO 0bBME®BOE00L gmM9dHO™-
bymo  JoHoMmgomolb g3oMmagdg 30MOEOmMdOL
0mBIMO0L  3oEgdoL 306Myody, GMIMYdoQ
®B3900L godm JOOL O(3bOEYd90 0333060
©M39996MhoL FomaddLY O dodmyygbgdody.
30m0 M9M0a09M0 B0b0OMIMH3MOO OB YJ-
69090 0ym d0dMOIYMH BobOLBOG®DYHY3GMY-
0009 0030069000 HOHOMPOO ZMBHGOMEO-
0O O V3MZOEMOGRLOL gLOLYL." BMLOMAYEY
dbo®mobL gobdoMHgdom, M3ZY390MH0L gemad-
OMbymo 3ohocmgdgmo (Fodn) Bogombaowmo
04m ©@oLAHObEOYMOO® ©O odmgmEo dobo
0gMMOgMOL  3MBHG™MMOL  LOTHOMYdOUL.
0MHLHOMOEO G®YOMIYMH0 Lowdmbg 030LY,
O®M3 9mgdhO™mbIMm ©MIYIIeHdDY FobMO3-
LYOYMO 30O 06BRME®TOE0d bygMBOLOB-
30m30 godbodoym dgLody 30MmgdobmzoL
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ABSTRACT

The article concerns the legal issues of the “Conscientious objection”,
primarily that of substantiation of the question —whether an individual’s
act, motivated by religious or non-religious beliefs and denying to observe
certain legal requirements, will gain legal protection; The Author represents
all related issues, factors and circumstances, that should be taken into
account and the corresponding scheme of the analysis and substantiation,
with several important crossroads. By the Author, it is too important to find
a good, proper direction on each stage and continue until the following
crossroad. The Author shows, what these crossroads are in practice, and
issues that should be discussed and analyzed on each stage.

Through this prism the Georgian legal approach is analyzed in the
article, namely, the decision of the Georgian Constitutional Court of
June 4, 2020, so called “a case of ID cards” — Nana Sepiashvili and la
Rekhviashvili v. Parliament of Georgia and Minister of Justice of Georgia.
The case concerns the applicant’s denial to receive and use new ID card,
containing electronic chip. For the applicants, the electronic chip represents
the effective mean for massive control over the people. They share the
widespread orthodox Christians’ opinion, that chip represents the sign of
the Beast, despite the fact, that Holly Synod of Georgian Orthodox Church
disclaimed such an opinion.

There is shown in the article, what issues and questions have been
considered and examined by the Constitutional Court, in which way and
succession; By Author, The Court took a very delicate approaches and was
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able to find a very proper way of substantiation in
spite of multiplicity of the pro et contra arguments,
different factors and controversial issues.

The Author concludes, that the Georgian
approach is in line with the European and
American case-law, but, at the same time, it
develops a new principle and methodology,
that facilitates the proper adjudication of the
“conscientious objection” cases and reaching a
fair balance between the individual rights and
public interests. To the Author, the Georgian
Constitutional Court has further developed
already existing approaches, particularly, in the
direction of positive obligation of a State. The
Court differentiated the positive obligation of
a State in the process of elaborating the new
legislation and positive obligation which may
arise after the legislation became operative. The

first one implies an obligation to predict the risk of
appearance of a conscientious objection towards
new legislation, possible negative side effects in
case of disobedience, inter alia, the burden, that
can be imposed over an individual’'s religious
rights, and, finally, to make relevant exemptions
from new regulations, if reasonable and
necessary. But the second one implies a positive
obligation of a State to respond adequately the
de facto situation and administer all necessary
measures in order to eliminate the damage and
other negative effects that individual suffers as
result of disobedience based on his/her belief.
In the abovementioned case, the Court saw the
State’s positive obligation to respond the de facto
situation notwithstanding the fact, that it did not
find the challenged law unconstitutional.
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00LM30L, 3MB396(300L OO 3603369mMmMdAL
300m, 030 OMOOMYOYIM0O 93O M3YMO LOFO-
MHm 6gLO0a0L 3MBLAHOHYB0IM dJHOE".™

10 30G39mo0s, 3., 2007. g3bm3ymo Lieboobpg-
dol 0b@ggdogoobogghb: swodoabol ygmgdoms
9360m3ymo 3mbggbgos o Lojobmggmml go-
dogomagds. mdagobo: g3hm3ob baddm, g3. 6-7.

11 30O3gm00, 3.,
936390 30bggbizool 30dmyqgbgde Ladobmgyg-

2004. o@odosbol gmgdome

edo. mdomobo: 953G 30l bLoddm, gg. 11.
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3. ,0)ubbdMoa” 30Ma@0
BbM3M3As0L 30M030LBI3NL
JBCI40L 3MB6MJIJLAOAE0

30330(h0yM9o0o0L ©obodogmmo actus reus
0oL OMHOZMBLYLYOMIYM O LIJLMOIG0Z0 3O3-
3060, bom®m dOmMOOMONM O dOMOMONL
9990600 goy3ohoycmadol hogbd o6 Bo-
®3moagbL actus reus-ob OYEOMYOgEN gang-
096(H90L."2 0EOTNOBOL JBMYOOMO 93BM3Y-
™m0 LOLOTVOOMML gagdmom gobbommymo
30006Y39h0m90960 30HEO306 30060369-
oL 000dy, My MHVIYLBOE 3603369(MM30600,
O™, HMZMM 3 LOLbEOL LOTOGHMEOL FObM-
63Y0MMO03, dLY39 3MOIH03O ObOEOOML
33mmomado. bLZ-0L 137-9 dgbemolb 1-gmo Bo-
Boemob M6V, 3oY3OHNIMado 39393060~
06O 3060LODBM3MYOL: 30Mob Lbgymmdo 69-
00030900 YO®30om LYFgLIYOMIYMH0 bobLoomoL
89m6930 Lbgymob By00LB0gMO BOBomOL ©b
6900030960 LORDbOL godmMmYgbadom, HOYLO-
MO dOMOEMO0M, dOMOMO0L 3dodom ob
©OBOMOMaogmMOL YaBgmonL godmygbgdom.
omm®m Bmgddo gobbm®(309MM9OYMMO (33M0-
mMdgd0L 307bgEO30®, dMB0BbYMmOo Jogw9-
00L F900396EMMO0T0 33MOZ IMOOHGYOO
LYJLYOM YOO boLOOMOL JgmBgz0 306GoL Lby-
330 dOMO@MONM, dOMOOMONL 3PJodom
00 @OBOMOMAadYmmoL 13Bgmdolb godmynby-
000. 303b9O300@ 030LY, GMI LYILMOG0]
30330605 ®obb3mMd0L OGHOGOLYOMOO FOPY3O-
Hoyc®900L EOFOWYABrogEmo ™Md0gdbhIMo 6o-
30600, ,,Lo3GIbOOHME Jodhmym LELLMOL LO-
30OHOMOL EM3addH030T0 dOE0Ob 3MHOL MY
LOPYOOMOYB, 3dOT0B, OMEO EOLOZMIMOL §39-
69030 0L 3boMmg EoLIYLOgOOL LOZO60V. 3

0O30060L J@MYoomO LOGOMOTMGOLM
0960LHGOL JMGOL BOOHOIMO FO3M(EIMNYOY-
om0 3MLOBGYOOL MOBOLIVE, ,0M0 60IBOZL
0MOL* (,no means no*) o dbbgg®3emaL dog®™
B60600M3Ia™MOo0L 306930 OYEFOMGOMMAOL
06 BOMIMOOEI6L, IJBOH™ J9HoE, BOOOM®

12 Chalmers, J., 2002. How (Not) to Reform the Law of
Rape. Edinburgh Law Review, p. 388.

13 393900, 0., 39mgbzghadyg o 0., 30d30G00bo,
3., 2020. bdgbmoddogo obsdoyemgda. mdacgnabo:
0éobigdel bodgodm, 33.29.

300m9dmMMO0 0g43L dLgm LHObOGOHL — ,8bMm-
MmO ©0Ob 6036030 MOBLAMOOL® (,only yes
means yes®). LEmG®gEO gL AMLOBGYOO Zobo-
3000000 93O M3YMAd LOLOTOGHMENMT FOEO-
B6y39homgdodo M.C. v Bulgaria 396 30093
2003 B9emL, H™A ,,30930H0IMY00L OBOTOY-
mob 396HGHOmMIG0O gmgd3gbdHod OGO domo-
MO0, OMOIGO MOBLbIMBO“.™

M.C. v. Bulgaria™ oMob 306390m0 go@o-
6Y39Mhomgdo, LOEOE 93O MLOLOTOGHMEM
30330(h0Mo00L ©oRB0boEooL obEgbL, oL
,000bAMd0OLY  3603309MM™O0DHg  LOYOOH ML
O 30730h07MadoL 00IbHoTWOE0MHIOL, M-
3mMm3 LaYgLIOMYOHO O3HMBMTNOL EOMM3Y-
300, 3079bgO30® 030LY, HOOIOOMOO MY OGO
R0BOZIO0 JOMOOMO0M. 03G0g80®, BMIYLO
0M0L MOBLAMOODY OTYIBYOIM™ IR 060-
30099, HMIgMmo 90dmgdd 0ymb goysdomHo-
36900L 03 3066HM gobaoMmHgooL 369396300,
OMIGMOE 33OMoR030300LM30L OO M-
000L 06 3xJoMm0L OOLHdMOOL FMOMbM3L.

3vb633bogogmo (M.C.) 093039000, H™MI
14 Bemob oLOZT0 030 3oOY3OHOYOO MGHTO 30-
30 (A-0 @O P-3). LLgdoL BWOJHMOIM0Z0 Fo-
690m90900 IaMAGHgMOEO 03030, OHMI
3v693boogmmo 1995 6oL 31 03emabL, M
30303030006 @O M030L 393MOOOMOL 9O MO,
004mBgomEO  00MI0/EoLIMMY3ODY. 306
©O0MYbadoLOL, aobdEboyomalb IH30(39-
00, 96 P-0 o0dymo, 30LMO6 LYgLMOG0Z0
3033060 ©093Yocm0o060, bmemm dma30009-
000 39mMy 30M3d. MMH039 domaobdd M.C.-
oL ao93ohoymaooL @ogho Johym. obobo
000MoOEBbYb, M3 M.C. 3000mob LYgLMOG 03
3033060 @OMOBLAEY. 1997 Bamob 17 JoGHL
LOMMIM 3OMIYOHMEIO F9B6Y30(HO LOTOOMO-
mMBOGMIMYod 08 30dgdom, GMM3I ,domol ob
999060L 3odmygbgod oM oym ©Oanbomo
3Mb03MYm 993L 30MAd LHOBbOOHOM .6 go-
633boagdmMaL LOHZOEN V3 FOOBY3IH M-
0009 06 EO3TOYMBOMOO.

14 Londono, P., 2010. Rethinking Rape Law, International
and Comperative Persectives. Defining rape under
the European Convention on Human Rights, Torture,
Concent and Equility. Taylor & Francis e-Libray, p. 177.

15 ECtHR, M.C. v. Bulgaria, App no 39272/98, 4
December 2003.

16 0daq, §80.
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BogGmHoemmdomo boggdL3gOHM EOLZ3bYdOm,
OMIMgd0E BoMganbd d©odnobol yxmmg-
000  93MM3Ym  LOLOTOOHOMML  M.C.-0L
0096, 300M3M06EO, OGMI gobaEboyogmb
3Jmbo ,804006ymo 30d0“ (HHMHo309mo BLo-
Jommaogho 06q306¢homaddob bobo®OmAn),
OHOMam®E  30730hoMadol  yzgmoby ao3-
OHEIMAdIMmo H9ogdE0d, HMEO ©Odnbydoymmo
aLb3gM3MmOo 06 30LOYOHOE JgaMMHHoMgdd M-
domoEaL, 96 0L BLOFJMMM®E0YMOE gM0Tgdo
30330(h07Mm900L BOIJHL.

3069(3bogogmo o3 LOYJIYHg VTOMOEY,
HM3 dYMmaoHgmab 3O6mMbo O 3MOJH030 OO
0oL 9xBggdH0obo O30 3oI3ohonMyoobadb
@0 LYFLIYOMPOO dOMOOMO0LZOL. FbMMME
00 390mb393900L godmdngod bEydmEY, LO-
O3 OBOGMOMYOPMO OJhHog® B0bOOMBWY-
3MooL Y6930 OI60TO390.

9360330 LOLOFVGOMMM™MA  OMbOJbY,
O®MI  oLHOGOOYMOE OGOOYOm  J39Yyobodo,
300mMBAAdIMMMOoLY ™My 3GMmoghozodo, Logo-
O™ 04m oLYMO FH30(EIOYMY0900L dBOLYOM-
00 30330h0yMoool LOJB9gddg, GMIMYdOE3
@OOOLAHYMYOOO RBOBOZYIOHO domolL FoOdm-
y4g6900L @O @0doZIMH0 BobooMBYamMdOL
3069300L. MY, dMEMM dSMBMIMdaL Ob-
3030mMd030 0OHLYOMOL 3boo O Lihodomy-
M0 H9bYb30d 93mHM™M3030 O ALOBMOML
Lb3o g39y69030 030LY, HM3 YJoHo MJ300 o3
LAY ™MIn 3OBMBOL WMEIOMOLHYG ZobJo-
MHH900dg O 3066HM 0bhgH3MgHO(300dY."”

LHGOLOYHZOL LOLOFIGOMEMM™ME LOJgdY
M.C. v. Bulgaria @oo@anbo o@od00b0b ygmg-
00mMO 93O M3YMmo 3mb3963300L 99-3 dYbamobL
(©0303(306909Mm0 IM3YOHM®MO0L 03MdOM30)
@O 99-8 dgbmaol (3oMoo Ebma®mgdob 3o-
®0300L(3990L YBMYOY) OOMZIZO, MOV
0m3oLYbg LObyEMABOBMI O® ToLEPYMO 03
©907Mg09000 3obLOBM3GOIMO 3MdoHOYOHO
30MEOYOYMY09d0 — ,00330L 06@03000L
ROBO3IM0 bgmmIgybgdmmod @O 306HOEO
3bm3Mgo0 O PPOI63IMYML  gBIIHOO6O
©0(330L LOTYOMYO9d0*“.18

[.G. v. Moldova'™ gobdibo@gdgmo ool

17 0dag, §156.
18 0daq, §109.
19 ECtHR, 1.G. v. Moldova, App no 53519/07, 13

1989 BgmbL OOOEIOdYIMO 300, MMIGEOQ3
00 3m3mYbg0o0L @OML, OHMIGMMO FO3M(3
936:™m3730m LOLOJOGOIMTN BOMOOaNbd Fo-
B6o3boO, 0ym 14 Banob. 306H30, HMIGENMOL
9O®MOEOE 0L dOMI0 03YMHRBRYOIMEY, Booggdo,
0MOYo ©OgEm0o, 3067Job6om Lobedo VOG-
6900L0L 30 BOLMODL LYgLMOIGO30 3o3d0oM0
©O03YOMY. 3obaEboadgmo  dIHZ0EIOEY,
6HM3 oL OGO LYOEO LYgLMIG030 3o3doMo,
00803 om3m3mmob 893mJ3gadolL godm
®o3L LYLAHOE GIOMOIEO O o6 Fggdmm
300039600 6060OMII3™MO0L 3oBggzd. 3obo-
(300Y09MId VMBOTLY, HMA Foy3ohH oYM odaL
99093 9oL AM33MOm 9aYIOHYOMEO, MY O3
RBOIJHL oObIOYMHYOEO. MIYFBO 03039 ML
3060(3boY0gemM3d EIEOL POTOM, OMIgM-
003 9maz00bgdom LOHogOMO Tgodmobd 3m-
m0(30030. gdodmdogod @oobym OMHOLOYM-
Bemmzbolb goy3ohmogmadol ©obodogmab
MOModOdY. 9g4L3gOHOBOL OL3ZbYdOLO O
LOHOgMOL LO®Yd3gmbdyg, V.R. dOOMEYOY-
Mmoo 0460 (3bmoomo  OGOLGOYMBMM™M360L
30330(h07Mm900LM30L. 3OHMIYOHMGOOL FOEO-
6Y390H0mgd0m, 3ob63(3boadambL ©OOMHd0-
0 LOLOFOOOIMM-LOTGEOOE0BM 9gL3gGH0DO
ROIHOOEO, 3oL Lbgymdg LOLbMHOJ393900
©O0 OH006950900 OO dMIMONRDOY, MPY33O 0L
00(h30390@0, GMI LYgbmd®ozo Jogdodo
30L0 MOBbAMO0m O Y@M,

306H39m0  abLEHOBE0OL  LOLOFOO HMMID
300M0hobo gobohgbo @O 0mbodbo, MmMA LYg-
LmAG®0Z0 3ogdoMo 9goyoMGdMEO MGMIbM03
MOBbAMBOL, BOOEOL OO dMTMHYOOEO BOBO-
3960 domMOMd0OL 3300 3oL Lbgymdy, MO
OEOLAHYMGOIIMOO  LOLOAOOOIMM™  9gL3Y-
OHodoL EOLEZ360m. LOLOFOOMHMME FOIMO-
Hobo gobohgbo V.R.-b B0boom3®oa bmmm@
00 ©OBOTOYMOL HOEYbOLMZOL, GMIgEoQ
®993L39H BaModg dLOZOL 30MMOb LYgLMO-
03 3033060 gxmMoLbIMBL O OGO ZOIY3OH0-
369000L.20

3069(3boYogmad  LOO3gEOFOMm  LOLO-
30OMMML 3030HMO O VIHZ0(3YOEO, MMI
306M390mM0 06LHOBEOOL LOLOTOGME M3 dbyE-
390mmoodo 06O 3doomm dobo FMBYIMOEO

November 2012.
20 0dag, §23.
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3aM3OMmIMOd  dOMm3m3memolb H93mJag9-
00L 3odm O VLY39 FOMZOMOLBENBYOYMO OB
0960 30L0o dLOZ0. JoLO Mgdom, LHLOTOGO MMM
LJgLMOG 03 303306Dg MOBLAMOOL LOZOMLL
dbmmmE 60600MmAYamdoL gobgzob @odo-
©OLHYMYOIIO BH30EIOIIIO0L 39OL3gIHo-
300006 3PYIMgoo.2'  LOdMMMME, LOO3Y-
mMO30m LOLOAYOMM™MA doLo LOHhogd®o oM
30000m. 30b633boadgmL, LOLOTOO MMMV
00 gooby3zghomyool 3993, ©@OLJOOEO
gLoJMMM®aoL O BLOJOHG®OL EOLIVMY-
00; 0L gObOEEOEO 3MLAHG®OZ3dYm LHGYLY™
OFMOMMOOL, GMOEaO0d OIB0TO39 LOMOBO-
OO OO O0LOFY, dLY3Y LOFIO MO OI30-
®900L godm, OHMIgGMLOE 0L goboEOEO
LOgA9%9 FoO 3OMEIVIYHJO0L EOMD.?2

LOLOFOGO M MA, V.R.-0L dBOMgyEMM™dOL
39LObgd VBGOL FOTMMYIOL oM ydg, OOEFO-
60 3mb396(33000L 39-3 FgbMOL EOMOM3939, 30-
60006 LObyMIBOWMA OM JgoLGOHMO 3Mmbdo-
HogM0o 30MOAdYMY0900, MOE 3ImmoLbbIMOL
30730h0M90o0L @O LYJLIYOMYGHO JOMOO M-
00L J90mbz930L 9BIIH0Ob dodMd0gdoL O
006030300 EOLEODL.

E.B. v. Romania®? gomobyzghomgdom
93O ™M37mad  LOLOFOOOMMI  3MB396(300L
09-3 9gbmobL O 39-8 IPbmoL EOGOM3930
©OOEA000. oObosboo Fggbgdm@o goysdo-
Hog®ad0L 0OHOMOYd9OL, HMIMIdOE LOMO-
BOOMEO OM 0gb6d gO3MJINgdYMO, HOMOE ©O-
BoMomYoIMOL 3OHMEIVIOIYMO JBIJOJO0
@O0MHM30. 3000006 goydohoydmagdobsd @O
L9JLYOMPYEOO domOEMO0L dbbgzgm3mMao oym
000 aJOIOmIM0  FgyadbgooLb  dgmby,
doLo LOY3g LodgoMadEO 3MbHYJLH-LYBLO-
Hoy® 300MdngdoL, MOE dLY 06 dMAbEOMO.
T.F.S.-0, Gm3gmoy oy dLFOZO®IOdYM™O
04mM 307930hH0MoooLbmz0L, 3MEMOE00d0 Jo-
bo3boY, MMI ZobaEboadomo MObObIY
04m 30LMOB LYGLMOG 03 303T0MDY. SOLMOD,
LOLOTOO MM  LOFYEOENbMm  ggL3gcHodoL
©OL3360d0 FoMOMYdYMO 0Yym, HMAI ,30730-
Hog®9ad0LM30L EOTOLOLOVMYdGMO OBOO-

21 odag, §25
22 0dag. §29.

23 ECtHR, E.B. v. Romania, App no 49089/10, 19 March
2019.

690900 3063(3b0EYdIML O dMIMOMDEOO.2*
LOdMMMMEO LOJIGDY dO3MI0YOd TYBYDO O
30603boYdgmL 3oMm39mao 0bLEHOBEOOL LO-
LOFOOHOMMIN  LOTOOMOMBOOIMYOOLMZOL
LOLOTIO MM LbOGFIOOL FOOLEOB 30 OY-
30MO.

MmObodgOdm™m3g LEHObOGOHYdOL TgLOOO-
30LOE, 693M0 LObyMIBOBMIdOL ZOMOYOY-
mMado, HMIgmoE 3mb3gbioolb 39-3 o 39-8
0960006 godm3ObOmgMAL, 30a3907MM0
160 0gbgL, Hmam®E dmmbmabsy, GmI bg-
00L30gM0 OHOIMBLYLYOMP®O LYJLIOMIYMO
J09900 @O0LOFML O ZOBLbMGE0YMEIL
IB9gdH0obo 936, 30m FMGOL, EOBOGOOMY-
0gmob B3O 0 B0booMIIamMdOL OMo-
®HLYOdMOOL JgdmMb39n30303. 93O M3PYMIL LO-
LOTOOMMMT OMbNTbY, GM3 ,6900L30gM0
bobho BoEEM3O LYGLMOGM030 EOBOTOYIOL
300Mmd0gooL @OHML, GOMaMOHOEOd Y39MmoO
890mbgn30d0 x@wodogyc®o BoboOMAYazmMdoL
3069300L 3h30(3907mo0L Mmmbmabo, 06393L
®oL3L, HM3 3oM3399MM0 HO30L FOIY3OHOYHI-
00L J90mbza3900 OJYLEIINO EOMHYLL ©V,
3030LOEVIY, LoxgOHmbal JgygdboL 0bwogzo-
0oL LYFLYOMYM O3HMBbMB0OL." %

4. 9nadBVBITM0V60 893Md0IdI
bLJJLMBMNO30 ©I6IJIITTBNOL
ShRGH]H)

P.M. v. Bulgaria?® go@o6y39homgdodo go-
63(3boadgMmO  OPMAIAIGOIMOL  IMJOMOI90.
OOMEaLYE dobIEbOYdgmOo oym 13 Banol,
603000 B397magoodg 21 Bemob 3odogoEoL
bobdo. 3L F9bO ghm-ghmo Lhydodo, 17
Bomob 0090 EOYIYIOO ©O oo73ohH0Igho, 39-
098 9oL LEg3S BOLENBAYEMAY, MMMV
00939 LEOEO dobo ZoY3ohHoeMadd. 3OM3Y-
GHOMAS OOIMHO LOLLMOL LOFOGMIMOL Logdy
MO0 00d0060L B0bOOMIIE, MIYFEO FOTM-
dogdo 896ymo MHodabndg ™3980, MOEOaLb
96HM-9Om0 3060 396 0960 bodmabo.

24 odaq. §16.
25 0daq, §56.
26 ECtHR, P.M. v. Bulgaria, App no 49669/07, 24 January

2012.
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30 Bamob J93a3 LOLLMOL LOTOOmO-
MBOMIMIOd gobobm@o, GMIgmoE 3O M-
3u6Om®m3o dgbyzoho ghm-9bmo dOHOMMOY-
09moL 3030 ™m  bOBEOHIYINMOOL 300L
00mByM30L dm@Hogzom. 3mMaz30069000m LOL-
bemolb  LOBOGOMHMOL  LOJ3oL  dodmMdngdo
33003 3obobm@o. 2005 Bygemb ghm-96Hmo
0MHOMEYdYMO EO360To39® 0gbd 36mMmo0emo
©0303d03909cm  3oMgamyog030 Hoobomo
307930H07Mm900L dOOMOId0m, JOZMOT JOMO-
300L7BREO 30LPbOLAZYOMMOOLO O LOLEY-
moLEOs bLOBEODBIYMM®MOOL 30OL ZoOLZEOL
300m. 3gmtg dGOOMEIOYMOE 0600390
35m LOLOFOOHOMMI EVIVIJ0TYOG FOMY-
0m909030 30P30hHoetadol 3EOIMMO0LOM-
300, B98amao 0bLAHOBE0OL LOLOTOGMHMM™M3
d0L 60600M3EY3 LOFOGMOMBOMIMYdS Tg-
B6y30(h0 bObEOBIYMMO0L ZooL gobgmmob
300m.

3069(3boY0gmo HomEO, GH™MA 3oL LoJay-
B9 300mdogdd oym 0MOYBIIH00b0. LOLO-
30O MEMMI OOOAN06d, MMI OYMIOOJMOL
bgmMobLYBMGOOL JYIMIIGOMOO 0Ym MZ0M-
69omMd0oL BdM30MDY, dObLOZYMGHdOm FOO-
300m0obLB0bYdIMmO 0g60 ®@WOghoooL LOBJ0TY
@O gobaEboaomaly dbvZn. LOLOISG MMM
0Mb0dbo, GM3 301xbyEO30® 0d0LY, MmI
©00603039m0 3060MdO 060 OEYooMO,
30330(h0Moo0L  Jgdmbz9g3006 IGOZ0MO
Bomob gobgmal godm dbgmoo, MMI godm-
d0goo 30hbgm 0g69L 9B9IH00bOE, BHOaO0

300mdogooL Jgoac J9xdmgdgmod 3oLY-
bobL3ggdgmo 306MHg00L LOMOBOEOM®M EOLEY.?

d90LVdVANLOE, VOO 3JmbEo dM3oLYby
LObYMABo@™ML BLGOEOL 3Mb3gbiE0oL 39-3
93bmom gom3omoLBNBYOYIMO 3O M(BEIVINY-
MO 30MMEOYOPMG0900L FguLEOIMHOMMOOL.
M. and others v. Italy and Bulgaria?® bogdgdg
dm3hogbgdo, GMIMIO0E 900D 0yMaodMy-
0oL dmgdomodgado, 033039006906, GOMI
0hom00d0 LOIYFOML LOJYdbgMOE HOLZMAOL
890ama3, om0 Jomadzomo 00MHOMOL 8-
JOGOom ©o03039L 39GMdm 30675030 O dobdY
3obbm®0gmoo  LAgLYOMIYOHO  JOMO M-

27 0dsq, §66
28 ECtHR, M. and others v. Italy and Bulgaria, no.
40020/03, 2012.

00. 0obobo V3hH30390EbI6, M™MI o®OmMOonL
bgmoLYRBMYdO3 396 Tgdmm dM3Mab6gd0L
0MI330hHPMo aodmdogdo. LAHGOLOYOHZOL
LOLOFOOOMMI EVOEZNBO, M 0HOEMOOL
bgmMobLBMIOOd JBIJH0ObOE oG TgobLBo-
30M0  30633boadmgdal LOH0ZMYdo 0dolL
MOMO0HY, M3 dom dgzomb, GmIgmoE 0d
@OML dOOLOYMBMMZO60 0ym, dGHOYJO M-
B0oL LEYTGL @O BOOPY3OHIYMHIL. 93O MLOLO-
00HOMMI OMB0IBO, H™MI VIO 3JMbOO
306390633000 89-3 Fgbemolb O M3930L, doLO
3OMEIIOIMO O OIOYMJ0J00L FIYLeOY-
mMadMmMmO0L M30MLOBGOLOm. 3Mb3gb(00L
09-3 3gboemo dmombmzaL, Hm™m3 byemobyxymg-
000 303m0domL OGOLOMOBOOM FM3YMH ™AL
LOJ399d0. dodmdogool dobodomydo Lo-
bOM®Hd0, HMIMYO03 3oboLOdM3MYOO LO-
LOFOOHOMML 3MY39EIODHIMO LOTIGOMMOM,
dmo3ogL dmmbm3zbyol, MmI godmdogdo
04ymb  EOIMY300YOgmO, 30739MIMYdgMMO,
160 0GLYOMOGL LOBMZOMYOOL AbGHOEOL
3MBHOM@MOL JgLodmadMmmdd O 3M33Yh9-
BHIM0 MOZObMYo0 YobO IMIJ3YY096 LOTO-
30MOM®M FMBEOMINO0M OO M3GMOHOYMMOQ.
30O 030LYO, 030LM30L, GM3 3odmdngod
J090mo Hoom3oMmmL, baymoLyBMydO3
160 3oO@aoL yzgmo gmbozdmymo bodo-
50 990mbga30oL JgLobyd dH30(3goIEYo9daL
dmLO3M390MOE, MOdoE 033cmobbagodY, inter
alia, 9Lb3gM3MOL EIHOMYOHO FObEbOY-
00, m3omabomazgmmo hH39690900, LOLOTO-
Homm 3h303903mgo9d0 O, LogoOHMYd0L
390mb393030, ©O3OHY00m0 LOTYGEOGFOOM O-
L336900.%

0MO9RIIJH0060 Z03MJIgo0oL BOFOMOMOO
3oobyzghomgdo W. v. Slovenia.*® ob dggbg-
00 LOLbENOL LOTOGOMEMOL LOJIgL FOTOIOEMO
5330300 6060OMIIZ, HMAMYd3dE 18 Bemal
30633boadgmMmo ooy 3odHogdmalL. aobabo-
©90mobL 3h3039000m, LOLLEMOL LOFOGMHMOL
LOJAOL OO bbom FgWaPMbydod godmabz00
LObYMABOWML  3OMEOYOYMYO0oL  FGILOY-

mMadMmMOd, MHOMO 9JWIJH00bO® OYOanbo
0oL B0boOMA9a hogboema LobbmobL LOJO-

29 0daq, §100.
30 ECtHR, W. v. Slovenia, App no 24125/06, 23 January
2014.
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GOMOL EOBOTOPMH00. 307bEOZ0® 030LY,
GOMI 0L FOEOI(BEO 3MI39bLOENL 9B M3
OMmbYdY, bobagmdmogn 3G m3gLOL godm 300-
hB00, M3 MOBLO 5000 93OHML MEHEMdOm 06
390dmgod dM0OdGYOM®AL LOZIOGOL M-
600d09dOE. LAH®OLOYGOFZOL LOLOTOOMEMI
003060, HMA 0O 3JMbEO 3Mb396(30-
0L 39-3 3ybMoL OMEIIOIYM EOOMZI30U.
30093 9O m-96m LOJTYdY, VEOT00bOL JJWENY-
00MO 93MHM3YM3O LOLOTOGMMMI LOJgdY
M.A. and N.D. v. Slovenia (2015) d00h60o, ™3
@O0MHM30 3Mb396(300L 89-3 FgbamolL 3G M(39-
OIOIMO 3gmbom, 30600000 o7 3oH0y&HgoolL
ROIHDdg LOLLbOL LOBVGOMMAOL LOFOOMO-
MmBOGHIMYooL 3HMEgLO g, Jgdmbznzodo,
@oobammagdom, 26 Bgemo 3030bOGHIMIEY,
bmemm Jgmbg 3980mbag3odo — 3bMo Bgemdyg
39(hbobL. dvLY39 LOObHG® LMY B.V. v. Belgium
(2017) 30@06Y39h0mgdo, HMIgMoE 3Mb396-
300L 89-3 3gbmab 3OHMEIVYIOYM OOMOM3Y-
300 33033060900, 3og3ohoyMgooLbo o LHJ-
LIYOEYEHO bOLOOMOL LBZORZOMO OO MBOOL
ROIJH90dg 0OHOgBRGIH0Ob0 dodmdgdol howo-
©900L godm. LHGOLOYGZOL LOLOTOGOMM™A
0Mb0dbo, H™MI ,Y439mmo Logodmdogdm dmJag-
0900, HMIgMOE 0L J90HE HOHOOOY, MO
dm3hogzob30 dmombmzgo 3bocmolb LhohgLOm
LOFOOOOMBOGIMYd0L 3O M(39LA0 HOO MY,
306bm®M309MOO OE30069d0m, LOJT)d LO-
30OHOMOL EOEagboL dodbom ™mOBINIY3-
GOymo LOZOAMJNgdm 3gadoL VHOOHLYOMOOL
30O ™09030. LOLOAOOMEMML FMLOBGJOOm,
aLaO3L  ROMYTMY090d0, Godmdogdd 396
09690m@©o 30hBgMO LOYYMTOMO® O
LOWYIZMNOBOE HOHOGMHYOYMOE.*!

5. 633300 J3MM3ICN0
dM6336B0O0OL 33-3 dIbCVObL
d0bd®@300)

90060L boLoomobo O LOAJd0doL gom-
300m0obB0bgd0m  Zoy3ohogtadolb  LOYIg9-
00LM30L YzomoOdy FgHOE OIObOLOOMYdY-

31 ECtHR, B.V. v. Belgium, App no 61030/08, 2 May
2017 [obggbbgio] bgemdobohgomdas: https://bit.
ly/3nWGITA [Hgmdob medowmo 5 doobo 2021].

mM0o 3mb3gbiEoolb 99-3 Igbmol @OGMM3930.
936 ™m37m0o LELOFOGHOMML 3GOIH030L Mo-
60030, oY3oMH0IMHgdd 300HB6g30 BdIgdO,
0y 9L HOHBamOo LObgmIBo®wm dmbyemolL
3096, 303M03 0MOOOINO6YE FM3YOHMOO® —
0y 9L AOYBOEMNO 3gMdm oMol 309E.32 go-
6LL303900 BOTYOOLO O OEOOEOTNVLIYH b
000030659090 AM3YOH™MOOL FMGHOL ZOBOLO-
BM3M900 Jogwm9d900L LOABZ3030L B0bYOI0m.
0mi93bm LOJg BOMMOE BOMAMOHYOU,
6HM3 3oP3ohogMadol ghmogemo d9dmbz9303
30 dgodmado 30hBggmo 0gd6gL Bodg00® ©O
doModom, HMa3mM®3 gb 33eddMLOL3 Logdg-
30 3mbEo, 303300H0xMao0L doLmadogzn 390-
®mb393900 93MHM3YMAO LOLOTOGOMHMM3T 390~
demgoo 0MOOEO3006Y6MH ©O OVIF0MYdYM
3mM3Yymmdo JgoxoLMUL.

Aydin v. Turkey** 060l 936H™37emo LOLOJO-
GOHMML 30M39M0 OOBY39H0Y00, LOOE
Mgz, MGM3 LOobgmMIBog™m dmbyemggool ob
Lb3O M@WOEOEMIGO LHOHYLOO dMITYEO 30-
®oL 3096 hoabomo gdoy3d3ohogdgdal ogho
BOGM3MOagbL 60dgd0L BMGIOL. O3 FOEO-
6Y390H0mgdod J93E30MO dEOO300boL JWBmg-
00moO  LOGOMOTMGIOLM  0bLHODHYHIdOL To-
©ama3900 goy3ohoycmagdol o LYgLIOMIYMO
domoO@MO0L Jgdmbza3900L 0bhgcO3MgHocMg-
00LO MY IOOMEYd900L LYBOMBYIMOOL MZO-
mbLOBGOLOM. gL J39EY0500 FOOIHNZO® OMOG
300h6930 AbmMMEO 0LYM EOBOTOYMO, OHM-
39moE  3om30mMabB0bgoMmNd  9ehm3bymo
30bMBAadMmMdom, dLYMO JOgEYdg00 dSMOL
0O30060L JBMY09d0L POMM3930.%

3vbabogogmo  ombodbym  LOYJIYHy
myehdomolb dmdomogdgo. dg0mbgzgzolb @OH™ML
oL ogm 17 Banob O FbM3OHMOO FTMOTNYO-
MmOb 9hmoOE. 3ob3(3boadgmo doemom Boo-
y3069L LObEMOEOL FOBEOMIgM 0L JhHoddo

32 Londono, P., 2010. Rethinking Rape Law, International
and Comperative Persectives. Defining rape under
the European Convention on Human Rights, Torture,
Concent and Equility. Taylor & Francis e-Libray, p. 113.

33 ECtHR, Cyprus v Turkey, App no 25781/94, 10 May
2001.

34 ECtHR, Aydin v. Turkey, App no 57/1996/676/866, 25
September 1997.

35 The Tackling Violence against Women, Aydin v.
Turkey. [0bggdbgpo] bgmdobehgomdas https:/
bit.ly/2SAlYia [fgemdob modopo 5 doobo 2021].

6od0 0690033000
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©O0 OOTMMYL MFObL. FoL LT PMYdY dgho
bboL gobavZzmMMoOvdn LOLHNZOE LEHIOYL,
oL 8300d033maL O Jomomo Bbygzom dgo-
LbY®aL 3030 BymobL dogmo. dd0L Jgda™ma
©O30mb30L MmMObA0 oL MGFIGH FooI3oMH0Y-
L. 08 dgombgg30L J93ama, 3O MZYOH™-
oL goobByzghomagdom, gobaEboyogmb
®00abEa™dg HOYHOO®O  ,JomBYMMO0L
HaLHO*. 936OM3YMO LOLOTOGOMMML 03 FOEO-
6Y390H0mgd0d LOWYJIZgM0 HOYYO®O 08 0EY-
oL 80b30MmOMYdOL, BGM3I dLY® ,HaLHOGYOOL®
0MHoboomo LOIYEbOYEH™ B3603309MMMOd 06
300h600 @O JWO™m 3ghoE, 0L OGOL OLI®O-
00603090 O OMOM393L VEVTNVBOL JHBMg-
0900.3¢

30(03MHOL  3oI3oHoghgod Joo Hoom-
300MML  OMOOEOTNOBYOH0 FM3YHMOOL Fo-
BLOZYDYO0m 8d03g @O EOLOZIMO QM-
0, ®oEavb 006030390 OOI3OMOE
399d@m0o 3odmoygbmLy mogobo 3Lb3gE®3mmoL
0mBY3mOMOd O B0boomdmaamool gobg-
30L EOLYLHYOYMO JBOM0. FOOEO V30LY, Fo-
330H0gMHadd (H™M390L MGIO BLOJMEMMa0Ye
00MH90L, HMIGENMO OMIMBLIGOE 0Ly LEGO-
QRO OO 99390©9d00MH00 @OHMOL doL3MOL,
Omam©E Bodogxaho 0O gLodogydo domo-
©@m®O0L bLb3d WMEHDIY00.“¥"

3069(3b0YoMOL B0bOOMIIZ ©3YFYo-
®903mmo  gobdMmobo gogmgdgdo gobLoOZYm-
®900m ©O30T06909(M0 OO EOVIEMYOgENO
04m, MO 3oL Y33 B0BOZYG H3030mbLO
O LOJOZIO HOBEZOL 0YgbgdO — FOBLO-
3906900m 3bgE39Mm™dOT0 oLOMYdNd 3O63-
3bo@admabL dLvZn, gL O oL goMHgdmYoy-
00, 0303 0L 08YMOBJOMEO. LOLOIOGHNM™MI
@O0OLAHIYMO OIO3909MOL FOPY3OHOYHYd,
HOMaMO3 ,306L0379MMHO0m 3d0TY O TYYMmoO-
3Lg09mO0 M3YOHMOOL BMGAL. dLY3g, O®-
60360 3LL3xO3MOL B0BOZYOO O JEMEFOY-
0 Hobzz0L, bobamHImogo gLbogmmMmmanydo
H®o300L FgLoObYd, GMIGMLOE EOdDOGOOINY-
0Jm0 gobo(3OOMO.

6039000 I@BYO0L VOLMMYHYGO boLOO-
0L gom3ommoLBNBYO0m, O HMI FOBLOZYM-

36 0dsg.
37 ECtHR, Aydin v. Turkey, App no 57/1996/676/866, 25

September 1997, §83.

9000 3MBY3moObo 0MH0ob Bodgdolb abbag-
360, 00 IJBRIYOOLMVD OZOZ3TOMdOM
0MHLYOYM 6900L30gE  LOKOZOGDY Lobyw-
060™Myd3d ©OYYM3690(M03 POO O0BYmMOb
LO®WYJZMOObo O gBIIHoobo Fodmdogodo,
®OE 9moEo3L 0O bmmmE LOMOBOOM
0h303909m90900L  JgacMr™M3900L, OMHOIE
@ODOMOMIdYMOL 3MA39HbHIMO ©O OIM-
3300909  99L3gGOHOBOL ,Y39MmMO LOMOLO-
©®m LYBLODHOYOHMOI0M*.® dMBIEYM LOJIgdY
7394600 B0gbom YbEO dMmIbEOMoym dLbag-
®3mob  gLogommagog®o ©O 9amEeydo
0amMaoMmgmonL  FgxroLdY, ©Od0O6JdHd0L
OM399960H0M900 OO O3ME0mo LBJOO3O-
6m 3MHOgHogmLOL JgxroLgdYd, MY MOIEILOE
0Y4m g3obabogogemo goy3ohoghadol dbb3g-
®3mo. 08 Jgdmbggzodo 3o, 3OMIYOHMMOL
0mmbmabgo0 LOBTYOOEBM OIMIZMY3900L
hohHoMgdody, 033000 oym, HM3 30d60 OO
0LObOZEO BYFMOMB0IBYIOL EOAJOOU.

39LodOANLOE, LOLOBOGOMMME doohboo
09-3 3gbmob @OMM3930 3oL oMM gobbm-
®E0gmadgmo  godogu®o o gLbodolzaco
domoOMOnL, gobLogxm®mgdom goy3dohoycg-
00L godm, HM3gmaE 6039000 HMET®WOLOO.
30GO®O 030LY, EVOEENBO 9ggh™M3ymmo Jmb-
3963000 99-13 3gbmoL, 9RBIIH0O60 OEZ0L
LOTPYOMNY09d0L WML EOOM3Z930, LOJOY-
29 HOHOMHYOYMO 0MOIWBII(H00060 odmMd0gooL
300m.

Maslova and Nalbandov v. Russia (ECtHR,
App no 839/02, 7 July 2008) LOJogdy 3060-
(300YoMado, MMad FOLENM3O O VIO M
BOMOOBEOM30, 0006 MPLYMOL dMJomodg-
900. 0mbodbymo Logdg dggbgdmEO FOLENM-
30L gob(boyooL, HmMA 030 3MMOEOYHMAL
©O0 3MOM3xOoHIMHoL BoMIMIOOanomMgdodd
0MHOgOmMbgm g3ooy3ohoy®ab o LOLHOZO®
0m93Yymb9b @O MM oL dOOMEOY090Dg do-
0mMdngdd 0MOOMY330HIM0 0ym. FoLEMMAY,
OMIgmoE  833mgmmdol  bogdob dmbBag
04m, aodmodobglL @o3ombaodyg 3mmooolL
306ymxr0mgo0do. 3mmoE0gmgon dob ©og-
0396696, L3999L O FOOIY3OHOIYMIL. OMEY-
LOE dobo LOYGFg 3OEOIYEO 3OMZYOODHIMOL
OMaobmadL, o3ombzol OLGYMadOL dg-

38 0daq, §107.
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0093 3OHMIIOHOHYOOL MObOITOHMIMYOTO
3000m9L OM3M3MMYM0 LOLIYMO O FOOY3O-
Hog®aL. 306M39mM30 gobaEboYdgeMad LoOho-
3060 J90Hobo 3OHMIPYOOHYGOOT0, O3MJINYdO
©O7Ym3690m03 @O0BYm @O gdodmozombbyb
0mB3g9d0. 3H303909mxo9d0L Fgatm3z9daLo
@0 99L3g™H0dOL EOL3360L Jgdamad, 2000
BemobL 25 03MomL, Mmb dGHOMOYOYM MQ30-
396OL OBOFOOMIYOHOE BoyxygbaL dMOMoO.
MYPEO LOLOFOO MMM EVOEZNHY, HMA dEO-
MEYOYEOL FOMIZIIM0 JBMYIOJO0 0Y® ©O-
OM3979M0, 39OJME, 3OHMIYOOHYOHOL MBOB-
©900L B0boOM3IE LOFOIOMOMBOGIMYSOL
L39EOOMIYMN0 3OMBEIOIMO OO 0YM EOGIYINO.
80O LO3OMEgLM 3OMEgOYIOYmo  BLy-
00L EOMM3930 603603 03OL, HMAB Y39
303M™M30m0  3H30EIOYMIOO  ©OYTZIOMO©
0960 36mdoma. LOYJFY 3oVNZHBOZHO dbOMO
300md0gooLbm3oL, Jogmod 3TmMmMa3006900m
0MOM  3ogMdgmgdymo  3(H3nEaoIIogo0L
0MHOOLYOMOOL FOTM.

LOHOZOGO VOTNOBOL JWENYOOMO 93P ™-
33¢m LoOLOJOGOEM™ML 2001 BemoLb 10 03cMabLL
B0MH90a3060. LOLOFOOOMMI dMB0T6O, BMJ
0MOLYHOMOEO FMOTOYIEO30 O OVMHOOIYOOM-
3060 9(h303909mYxd900 dMZgMmMY69d0L OLO-
©OLAHIYIMHYOMOE 30MH39M0 gdobaELOYOIMOL
39MLo0L dobggzom. LOJgdg LOFOOMIOMBO-
®3moo0L 3OMEgLOL OBYHdd O dMMML
39693900 305m0mgdL 030D7, HM™M3 dobo dEoO-
MEYOJO0 ©OFOFIOIOIMO 0ym. dh30(3903-
mM90900 ©OYI390MOE 0gb6d 3bmodomo Jbm-
MO 3OHMEBIIOIMO boG®390900L godm.

30h0dMmdodo dyman 30MHoL  gogdotho-
36900 LobgmIBoxm dmbgmmolb dbGHOEOO,
OMIGMOE OOOLOMOBOOM TFM3YHMdOL FOb-
LOZYMEYO0m VFODGBIO BWMGTOE Foohbg3o,
OO0 ,,...000603039L Fgydemoo 0LOGFYO-
ML 3LL3IO3MOL FMBYIMODMO0MO O LO-
LILHO®. ...080LMOB, BLb3gG3MO FObOEOL
dmog® 10d03um H3030MmML dOMOEMOM030
0JHoLboL, O3 IH™390L OIEMYOOLY ©O
domMO@MO0L gobEoL, HMam®E B0d0ZYM,
oLY39 9BMEYG ™BYHY.“* 3oMzgmo goba-
3boadmMOL 30306HM BW0HOZIOHO dOMOOM-

39 ECtHR, Maslova and Nalbandov v. Russia, App
no 839/02, 7 July 2008, §104-105.

00L O0ghHgooL Bo3Mado O dobLOZYIMOYO0m
LOLHOZO JO9YOO — OTWVYOMO OPY3OHOYOY-
00 — JHMMEadd Bo3go0L, 3Mb396(300L 39-3
d3bmob COOM39300.

6. badumOIMIGMNO30 ©AB30L
Jad®00i0 budJoJBOL IVBNIdI

O’Keeffe v. Ireland*® gb LOJIg gbgdmMOO LO-
bgmdBoxrmL 30LPboLAggdMMOdL 9 Bemab
OLOZOL LIMMOL FMLBOZMgdg LYFLYOMYD
domOo@MO0dY, MMIGMLOE dbMGE0HEYo-
@O 30LBO3MYdgIMO 0GMOBEOOL 9B M™M367m
L3MMOdo 1973 BgmL. aobdEboYdgmo Ho-
MEY, OHMI 0OHMOBEooL Lobymdboxymd 39M
dgdmm oLy dMmgBaLE0agd0bd OBYgOOmMO
3obommadolb LobHgdd, GM3I oL dOmOE M-
000306 VY(33Y, VaMIM3g FOOHMHMALOFYINY-
o0L LOLEHYFOD OOOLOMOBOE™M IMIYHMOO-
B9 JgLOOOTOLO Bgog0Mmgod 06 dMObEOBO.
LOLOFOOOMMI EOVOEFNBY, HMI OOMOM3O
3™b6396(300L 39-3 (VMHVOEOTNOBYEOHO O EOTO-
9306M9d9mM0 AM3YOHMO0L 03MddMm30) O 39-
13 3gbmgdo (989dHIMH0 ©O(330L LOTYOMMYOD).
0OH@MObEooL  LobymMdBoxymd  Ob3EbOY-
090 396 o030 LYJLIYOEMIGO dOMOOM-
00LEOLb O VbIABLOOYOgM3Td 39 Tgdemm
96HM367m @Mbgdy dogmBoo Lobgm3BoBMmML
3b®00b 08 JodEbaL vMooMgdaLm3L.

[.P. v. the Republic of Moldova*' bogdgdo
3vb9(3boogmo  doymomydEy, Mm3 dobL
300060 ©O0MM30 OOTNOBOL JBRMGOOMO
9836MmM3ymo  3mbggbiooLb 89-3 o 99-8 Y-
bemdo, 30600000 gdoy3oHhoycmgool MmOmMdOdY
O0MHLAdIM dOOMEYOJOMOL EOIO3T0MHJOOM
LOMOBOEOM OAMJNgdd 06O hoHOMYOYMNO.
030LMOBOZY, 3OBIBLOYdgMO HoMEY, ™3
06 0MOLAdMOO OEB3OL 9WadHoobo LOTY-
090900 0Ly, HMIMGE 0IOL FMOMbMZEO
3™0b3906(300L  39-13  dgbemo. 93mOM®M3YMId
LOLOFOOMMME EVOEZNBd 39-13 dYbamoL
OOMM3930 ©O J0MOmO, MMI Zodmdogoo

40 ECtHR, O’Keeffe v. Ireland [GC], App no 35810/09,
28 January 2014.

41 ECtHR, LP. v. the Republic of Moldova, App
no 33708/12, 28 July 2015.

6od0 0690033000
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04m 3OHMOMadgho LbgoOLbgd d0dHgdYdOL
300m. 330M39mmaL ymamobo 0dohm™m3, ™A
LOHOZOOL ToMYdoLMObOZY Z03MJINYOd O
©OBYgogmo, Mmam®E HobL, dGOMOY09d0
LOZIOGOLOE LAGOMBYIMOE® o6 Toohbogl.
9L BMLEO MOZEO30M39em LOTJOOGFOBM EOL-
3306030 0®LAHdYMO FoMOMYd0L B0YbgEO30,
Om3 03M0306hoL BOBOZYIH0 FIZMIVMIM-
00 9oLBY FObbMGHE0YEYOP dOMMOOMAOLO
@O 30930MH0xMooodg 300603690@0. LEHGO-
096maoL  LOLOBOGHMMME  dogmomd, MMI
,3000(3bo@admoL 3096  goy3odHoydadoL
0OHOMEOAdOL  goMgdmadgdol  godmdogdab
0003300 IOMBOL  gom3omabB0bydOm,
LOTMJomogm LOGHRYML 03039 BOJHIOLO
©O OMOMEOY090mMOb F0doMOmMgdom, BoMIo-
H9d0L 0GHOBOOMO 39ML3YIH030 OGO 9JbgdMm-
0. J9LOBOTOLOE, LOLOTOGOMEM™M d00hba3UL,
HM3 06 0oL bohggbgdo, HMI OOLYdMOEO
9x83994Hoo60 LOTYOMYOgd0, GMIMMYO0[E JO-
63(3boadgmL JgLOdMYdMMOOL 30LEYIEY,
0mombm3zo 3M3396LOENS LOZOGOYO ™ OY3O-
HogMgoobmzob® .42

©Jabad36a

00030 OO300BOL JBMIdOMO 3B M-
390 3mb396(300 gLOdMMO 0bHYOH3HYH0M-
9L, HMaMOOE IMMHbMZ6 030LY, MY OHMaME®
160 HOBMYomMooagL geH™M363m0 LELbMOL
LOFOBOIMOL 3MmMoh0go, o3 ZMB3IMIHIM
390mbgg30do — LJgLMI®03 OBOTOYINYO-
006 30306MHMYd0do. OOTNO60L JBRMHYIOMO
936Mm3ymo  3mb3zg6300 JoO 0b0doMHHML
@O 3odmynbgdgmo 0gbgb 03 gobdMHobgzom,
HM3 goxmeyomHoma3ab LOLbeMOL LOJOGHMMOL
BOGORMAd0. 08 FbM03 LOYYIOOOMYdMO LHO-
H00do gobbomymo 0EO30060L JJBMHOOMO
936 ™30 LOLOFOOMMML 3MYEIVIOHYNO
LOTOGOMOMO LYLMO®03 OOBOTOYMIIMOO
00006 ™M900m; 0LY3g — MY OMIMG MHYOg0-
®90L LAH®OLOYHFOL LOLOTOO MMM LIGLMO-
03 ©OB6OTOYMYOMOL V3033009000 OGOLY-
09 OMM3939009 @O HMaM® 3ob63oMHO3L
000 My 03 goggooL. LOJOOMZgMM™ML LOY-

42 0daq, §42.

O™ LOLOFOOMIMYO0L 3MOIH03O 3bOO®
BOMAMORgOL 03 3OHMOEYIdL, GOMIGEOQ
0md39madgem 30a3MIg0oL  9303306H YOO
LIGLMOM 03 OBOTOYMYOMOL F0TOOHMYdOT0.
0J9®O0b dodmM3ObOMY 0PEOMIOIIMNO dOhO-
oL 33emomadg00 LOLLEMOL LOTOGHMEOL
3097Jbdo, 0LY39, LOLOTOOMMMYOTd &BY-
B60396(H MO YOO F9330MMb doEamando,
GHOMO LOIMBOZMMEO 3MHOIH0IO EOIBRYIObML
0O300b0L JBMYOOMO  LOYOMOTMGOLM
LAHOBOOHGOL LYLMOG®030 EO6OTOYMHdOL
00MO0dY.
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OBLIGATIONS OF THE
GOVERNMENT CONCERNING SEX
OFENCES ACCORDING TO THE
EUROPEAN COURT OF HUMAN
RIGHTS CASE-LAW

Nazi Janezashvili
PhD student at the Caucasus School of Law

KEYWORDS: Implemetation, Rape, Investigation

ABSTRACT

Due to the special importance of the European Convention on Hu-
man Rights, the article discusses the judgments of the European Court
of Human Rights regarding sexual offences, which establish violations
of various rights protected under the Convention. In addition, it is men-
tioned in the article whether the practice of the national courts complies
with the standards of the European Convention on Human Rights.

The approaches of the ECtHR on this issue is very interesting, in
particular, on the definition of the crime of rape, nonconsensual sexual
intercourse and importance of protection of sexual autonomy. Further-
more, the judgments of the ECtHR related to the sexual offences are
discussed, in particular violation of the right to respect for private life.
As most of the violations in this category of cases are related to the
Article 3 of the European Convention on Human Rights, therefore the
case-law of the ECtHR in this regard, especially in terms of the defini-
tion of torture and the ineffective investigation is the important compo-
nent of the present publication. The aim of this article is to demonstrate
the main challanges existing in the Georgian criminal law and practice
egarding the implementation of the European Convention on Human
ights on national level.

Nazi Janezashvili
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9860030b bobbogenm n60396-bodhghob v300m069090m0
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bA4306dM LOMY33d0: dgEoozny, deMHgMbopoymmo
aoubygagho, odobobhfooymo ogzo

1. 330@0ABOOL AWML

09003300 3mMmobLYB0YdY GHMIMOE ,bgemIgdBymdo FMEMO3o-
603900% gb d0MmOL OMOLOZOMEIdIM™ 3OHM(39LO, GM®IgEMInG
0boM9q00 3OOMMBY6 3MBLYLYLOL FoMBY3oL 39LOBY byoHGo-
M0 3boMOL EOLTOGYO0m. FJONOE00 JBO®M OOHORMEOTOMIYHO
3OMEIIYIO0Y, 30009 LOLOFOOHOIMM O30 OO dGd0HEMOZ0, dobo
0MHOLOEOALEYMM, 3MBLALIYOMMIYD O MZOLYOJOOL ZOTM. FJOOOB0O
d90dm oo @O0bymL 6960L309EH OO®L, OHMOILOEG OZ0 OO dGOL
3006Y39h0m0, 3om JmGHab LOOHgmoL FgHObVIY 06 OMdODHTO-
70L EOBYnd0dEY.!

2001 Bemab 5 LYgHogeL 93GM™M30L LOOFML dobobLHGB MO 3m-
dohahoL 3096 Fomudym 0960 ®Y3mAnbo3od 2001(9) ,o©d0-
BoLHGOEOYMM MGOZOObMYLLO O ZogPMdm 30MooL FMmGOL EO30L
300gMoL  LOLOTOGMMM™M FoMHYZ0L  dIMHYOBOHOIYID  LOTYO-
mgdomo dgLobgo“ (J98amadn — MY3MIY6EO30V).2 dOMbNTbYMm

1 Lebovits G., Hidalgo L.R., 2010. Alternative Dispute Resolution in Real Estate
Matters: The New York Experience. Cardozo Journal of Conflict Resolution, no. 2,
p.440.

2 Recommendation of the Committee of Ministers of the Council of Europe to
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693Mm396o3noda  g3Mm30L  LoddmL  Jo-
BoLEHGMO 3MI0DHHBO OBLODBMZMO LOYIIMY-
LE 3OOIH0Z0L 306303900 O VOINbOLHEO-
3o MmGaobmooLy O 39OHdm  30MHHdL
dm®moL ©o30L goobobyzgmo 6936 LObY-
m3BogmgoL gLmO30DHO Joo oOOLOBEZY,
dm®m03900, 390003300, ©O30L Jgmobbdgoom
9ma30Mmg0d @O 0MdHMOFN. d3OLMOB, gobo-
LOBM3ZEO, MMI deNHYMbOHOPM LOTIYomg-
00MO 30B0BTYBMBOMMOd ©O30L 30bg30m
360  80boLOdM3IOHML.: MY3MIYbEOEN030
309000m0, HM3 dBMazogemo dSENHIOBOHOYMO
LOTPYOMYOO, LMME®OE O0MHOL JoEO JOEO-
LOBEZY, AMG03900, F9EO0OE00 O OZ0L J9-
mobbdgdom TmMmazoMado, Jgodmgdd FoO3m-
496903m 0gbgL LOLOTOGHME™M gobboemzolL
©06yg00009,* bmmm 0MHd0hHHo70 3GMOJH037-
MO 3odmMozbogL LobOTOGMEMm gobbom-
300L.5

09003300 0MHoL EO30L FoOBY39MH0L bY-
00YO@TPIMO0MO OOHORMGTOMYM0 3O ™M(39L0,
LOEOE BgoHBDOMIYMHO FgLOTg 300 gbdoMgdO
3boM9q0L B00MBOMB YOMOgOHMIGMObbgoOL
©03030. 9900300 bI0GOO godmnygbgdo
OOam®E LOLOFOOOM® EO30L dENHYGMBOHO-
30.5 390003300 3MBBE0gH9gdoLb dmaz06m9d0L
39LOBb0TBOZ30 LOTIYOEYOOO LOFOGO ™ LAJHM-
30 @O 9dboMggoo, HMImgdolE hoGdmymbo
060006 LOYGOMOTMGOLM 30gMOMOOT0, OMOO-
9096 30L P30GOHOHILMOYOL Tom OZ9030.
3060LOZYMEMYO0m O, 3MI3MIJLIG ©O-
39030, 3900300 LYM IBOM bIoGOE FOIM-
0496900 HMam® (3 306H39M0 6Od0F0 M09
00LOMZ0L.” 08 F9dmMbgx3030E 30, OdMOILOS
3099e909m0d 3MIMO ©EO30L FoEOBY3aHO
09003000, 3boMggdo bdodMo dmBY396 39-
®MObbdgdoL ®HO3EYb0Tg BOIHMIM03 O LO-

member states on alternatives to litigation between
administrative  authorities and private parties,
Rec(2001)9, 5 September 2001. www.coe.int

3 odag.
4 odag.
5 odag.
6 Van Winkle K.M., 1997. Alternative Dispute

Resolution: Approaches for Public Policy. LBJ Journal
of Public Affairs, 9, p.18.

7 Hoellering M.F., 1986. Alternative Dispute Resolution
and International Trade. New York University Review
of Law & Social Change, vol. 14, no. 3, p.791.

30O MmMaoMH03 goMadmdody, MoE 030G H0-
3900 @OGHYBom LOZOMbYODY LOLOdGO MM
0b 0G®ooh®ozg0L oobysghommgool 3omy-
00L.2 My3mB396@O3E00L TgLodO3oLOE, 39EO-
Ohm®adn dJgb3go®goolb Jgbobgd ymagm
3boGmaLMOL 30MM39 V6 9IOOOOMIYMOE Y6
89m06b3bgb ®O30L goobodMgmow.® dg-
@OOMHMMAdL  Fgydmoom  bgmobyxwmydoL
03060LAHGOBFOIM MGHFOBbMYdL JgLMOZODMB
3060 Mga30b, doombmzmb o6 LoObY YEZOMO
0gML, 30006T9B6MboMMOLO O 3ObMbOgeYg-

00L Logydzgmdy.™

2. dd@0aB00L 300aN00)3B0
0@3060bLOMIBOIM-
bLIdIMOIMI6MN3
Jm0I0300M6Jd80

09003000, GMaMO»E EO30L goobBy39-
oL deNHaGBOHOHMO 39Job0dHIOL ZOTMYmby-
0oL OEINBOLAHGOE0YM EOZ9030 Tgbodmmo
396L39IH030 3JMbEL, MY AOL 976900 LOMO-
BO@™ LOFOOOIMGON030 FbOOOOFIEO. Fogo-
MOMOE, 0HOM00d0 3900300L 0bLEHODHIHOL
3v0mygbgod  ©oLOIZad00  LOZOOLObODM™
039030 ©O 306MBIMYOMMOd oM33979e™m0
BobomoLgoob  399obod3LOE omzomabbo-
6900, 39™dm@, ohommoodo 20 000 93¢ ™I
LOROEOLOLOO™M V390D LOZOMOYOYIM MO
LOZOEOLOLOE™M  VEINBOLAHGOE00T0  LOHO-
3oL BoMmEanbo."" 8603369mMm™30600, MHM™MI
ohomoodo LOhog®ab BoMHEagboLOL Jgbod-
MmO 39003000 FMMbM3BOE, MMIJMOQ
(3omM39 @O30L FoOBY3IHOL dMHIOBIHOY-
Mo 3990609300 @O O3 Fgambzn3030 FoEoO-

8 0j33.
9 Recommendation of the Committee of Ministers of

the Council of Europe to member states on alternatives
to litigation between administrative authorities and
private parties, Rec(2001)9, 5 September 2001, www.
coe.int

10 odag.

11 Comba M., Caranta R., 2014. Administrative Appels
in the Italian Law: On the Brink of Extinction or
Might They Be Saved (and Are They Worth Saiving).
Administrative Dispute Resolution in FEuropean
Administrative Law, Editors Dragos D.C., Neamatu
B., Springer-Verlag Berlin Heidelberg, p.90.

LOMAY BxMBYT0O



126

#18, s330b0m, 2021

LOMM™AY BYMBY30O

LOLOEOL ZoEOTLbEOIMO 0MagdL LOMHRJOYML
LOZOEOLObOEM FOH030L 40%-0L Jg3306Y-
000 ©O 0694900 Jgmobbdgool 3G MEHIMO
LOZOOLOLOOM MBFOBMLMVE.?

0900300, MMaMMHE o300 ZoOBYag-
HoL  dMHaMboHogmo  399ob60H30, THLOO-
mmo  39OL3gIHoImo  dMAMHbEAL obgm
03060LAHGOEOIM™ 39030, LOOE ©OO30L
dboMmy dbmmmE 0INboLHGOEYMmO M-
306M O 9O mo 3gOHdm 30600, OFZOMOMO,
LObYEMABOBML TLbGOOEOL HBOOBbOL VB6OBMOY-
900L 3900, LOFOO™M LOALOLYOHOL JOOHMb-
090MMON0EOL godMIAOBOMY ©03900. O@-
0060LHGOE0YM EOZ0T0 HO3EY603g 30M0L
0mboBomgmo0d, dgLOdMmMO  OOOHMIYMML
09003000 0BLAHOHYDHOL odMYm690d. 03®Y-
60@, ®OAYbOEOE JgmobbdgdoLb domByzoL
09003300L 3O3MYnbadom LIOOOYOd Y39
dbo®moL MOBbAMOY, bmenm dEINbOLHGOBFO-
J0m 3OmE3gLbdo dmMboBomyg, MPbEOE gOHmMO
dbo®moL Yo ymxyomo 3mMdBOE00m FJOOE00
d9LOdmMMO  BOMYIOHYOMO® OOLGYMEIUL.
MY 3900300 FoLodmmo, 39ML3gdHo-
M0 0ymb  FgLodddoL  VE3NBOLHGOBFOYM
©OMmanddo 301b9EO30M O3030 MboBowy
30OHMO HOMEOYOMONLY, TOZIMOMOE, FOMY-
dmbL EOB30m, LOAIgbgdemm LA ™I, oI
d90mbga30d0, 99003000 BOMAdMHYdS T9-
LOJMMO ZOBO3OOHMOML EOMAT0 JgLoodT0-
Lo H9g060339M0 FMOBOLYO O FOFMEBOOMYO0L
dgmbg 39@00MHME®OL HhOOHMYMMOOT, GOM™MAY-
o3 M3Ho3oMmIYM adoLb JgomhgzL 3mbBLYLY-
LOL BOLOMBYZOE. FOFOMOMOE, ZOMJIMLEO-
3300 LRYEOMI0 30MHZHMOE 39E0OE0d 1970
B9mb 0gbo godmygbgdymo 033-30. 39Hdm@,
9L 0ym BOOEOL BMBEOL 9qL3gG 0396 Y-
MmO 3OM3MHO30, HMIGMIOE JOMHPb39MmYm 03
3O™M9gbHoL EOTWNBOBLAYdY. Logombo gbgdm@oO
BY4oM@O@MO0L FO3MbHGMMAdgmo ©oddaL
0mBYymMdOL 308063¢H™MBOL IHoHdo d0bOMY
LOMG30mM309dY, MOBIE J3TOYMTBONHOO FoO-
dmboho ®OOEY600g 30MJd. 3gOHJmE, I3-
304mx@omgooL  godmbohozbgdb goMmgdmb
©00(339mad0. ©@Odd0L  IMBYMdY  B0dBOE
0LOLO3EY dbeMML JEbmzMmagdo dmLObMgm-
00L EOE3ZOL. VMBOIBYI V3030 1973 BymL

12 0dsq, p.97.

09®@00hMm®Y00 hoghmzb9b. 3900300LO O
0bOMHa0MO6 MG 0g0b0dgoOYmMo MHOIEH603Y
39b3906M0L 890093, ©O30 OOLOYMEOO M-
039000. 0MboIbymo 3900300l 39398
3060LOBdM3MO, OHMI 3oMHYIMLEOEZ0M LOZO-
®byddo 8900300 0ym BoM3ohHgdyemo H6odo-
$0.13

30M93mLEVEZ0m LOZoMbgddo FgOOOE0L
BoMm3oMmadom 0dbd godmygbgdgmmo o©dd-do
0LY39 39POL HdOdY 30EOMYMIIHH™ Lo-
336M0oL ©oddoL 339690MMO0LOL BOOHIMIM-
000 O30L BOMHIMY0d0, 30306aHMBOOO6
LOgHCO3EY FooLobgmdboxmyocdogzo To-
30LHGOOMOL 3d9690MMdOL BOGFIMYoTo Fo-
99mLEOE30M LOZOMDY0DdY BOHIMIMO0MO
0300 BOMHIMYdIo O bbgo™. mL ©33-3o
30MH90mLEOE30m  LOZOMbaddg  OJHoYOHOE
04969096 3900033000, HMIMGO (3 EOZ30L FOEO-
69439hoL 3970b0dAL. B9FMOMbOIBYM™ Yy39MmoO
03030 390033000 EOML BodmgHaomo oym
30MH90mLEOE30m LRIOMAIn Hodbolzadao oM-
33996900 O HodmMIYmmbo 0Yy3bgb goMgim-
LEOE3Z0L LRYGOHML FEMEOB99d0, LOOMMMMEO
00mBagm 0960 39mMmobbagdd demHgMHboHogmm
0900mEY0dYg, MO 9hm-9ghHmo 3oodbyag-
Ho BOIHME0O ©O30L 3IZ0EOMONOBOE® Jo-
©o06y3ghobomgol. LBMGgE  LbgoOLL3O
0 hHg®HBOH03900L JgmO30H900 dMOL O30L
3006Y39hoL oMmBHgmbodhogemo 399060d30L
9OM-9mOm0 9Mm9a396¢0, o 9oL BoMTOHIOOL
3060306H:™M090V.

3. 903060LOMIBNICM BI33640
dd@0aB00b 890MITBIBNOL
ddbad@IsMMdI LyJIMOI3IM ML
d06(MB3M@IGMMB0L dIbVBdIANLIO

LOJOOM3IMML VE3NBOLHGOBFOYMO LOS3-
OME9LO 3MEYJLOL TgLOdO3oLOE, My Lodo-
H®M39emmL dE3NbOLHGOFOPMO LO3OHMEHLM
3MadLom Lb3d GOI OO dGOL EOEYoOMO,
030boLAHGOB0Y  LOTIOMOMBOOIMHOOT0

13 Stukenborg Ch., 1994. The Proper Rule of Alternative
Dispute Resolution (ADR) in Environmental Conflicts.
University of Dayton Law Review, no. 3, p.1310-1312.

14 0dgq, p-1313-1319.
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993909006 ™ML LOLOTOOHMEMM O OO(300L.™
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26 Recommendation of the Committee of Ministers of
the Council of Europe to member states on alternatives
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private parties, Rec(2001)9, 5 September 2001, www.
coe.int
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ABSTRACT

The role of mediation as mechanism for the amicable settlement
of disputes is growing in the modern legal sector. Mediation is an
alternative dispute resolution mechanism in modern law, and the
Committee of Ministers of the Council of Europe recommended to use it
in administrative disputes in 2001*. Mediation as the alternative dispute
resolution mechanism is actively applied in civil disputes in Georgian
legal sector, although it has not gained popularity in administrative
disputes.

Overwhelmed courts with administrative disputes and delayed
justice once again underscores the need for reform, which may consider
development of a new program to establish new mechanisms in
administrative disputes and popularize application of new mechanisms.

The use of mediation as an alternative dispute resolution mecha-
nism in administrative-legal proceedings may have prospects, given

* find. Recommendation of the Committee of Ministers of the Council of Europe to
member states on alternatives to litigation between administrative authorities and
private parties, Rec(2001)9, 5 September 2001. Official Website: www.coe.int.
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its growing popularity in civil disputes and the
methodology for resolving disputes amicably,
although this requires judicial/legislative read-
iness. The goal of the study is to consider the
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