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Positive image of a police officer

In modern society, there is a rather contradictory attitude towards
police officers. In the minds of some citizens, a steadily negative at-
titude towards people in police uniform has recently formed [1]. Not
an exception in this regard and The United States, but due to recent
events (racial unrest over police actions against racial minorities due
to the death of African-American George Floyd after severe police de-
tention), which today can be assessed as a true tragedy of the Amer-
ican police when for the first time in the history of the United States,
the attitude of Americans towards the police became such that calls
for the elimination of this law enforcement institution became more
explicit, clear, and often heard. And this although for a long time the
attitude of Americans towards the police was quite respectful and
even awe. Several experts claim a coordinated media attack on law
enforcement agencies, which led to sheriffs and heads of municipal
police departments leaving their posts in several states of their own
free will or under pressure from demonstrators and liberal politicians.

Natalia Vashakidze, Julie Devall
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In some regions, police departments are clos-
ing or reducing their funding. It all started with
Minneapolis, and now it has reached millennial
cities — San Francisco Mayor London Breed an-
nounced police reform. And the New York City
Council supported a one-fifth reduction in the
police budget, equal to one billion dollars a year.
At the same time, a draft on deep police, reform
has already been prepared in Congress, which
guides law enforcement officers to ,use a mini-
mum amount of force” and also involves the ab-
olition of immunity protecting police officers, the
creation of a national policy control system,
which in our opinion will mean a decrease in the
ability of the police to withstand crime.

In this context, several politicians declare the
loss of confidence of law enforcement officials on
the part of citizens, but this opinion is not shared
by all Americans. Despite the heated discussion,
polls show that more than 50% of Americans are
satisfied with the work of the police (only 16% —
dissatisfied). Civil society, therefore, has a long
way to go towards consensus. The White House
has already spoken quite unequivocally. Donald
Trump noted that the police allow the country to
Jlive in peace”, and ,99% of employees are ex-
cellent people®. Therefore, there will be no cut-
ting off finances, much less dissolution, the US
president assured.

At the moment, the formation of a positive
image of a police officer in the eyes of most
Americans is one of the significant tasks of
state power [2]. It does not require proof that
in a democratic and legal state, as the United
States is, the police in the conduct of their ac-
tivities must ensure the trust and support of citi-
zens. This provision applies fully to young Amer-
icans. However, there are multiple problems in
this area. So only in early September, several
resonant reports were published in the Ameri-
can media at once about the police exceeding
their powers about minors. In particular, in Salt
Lake City, a police officer shot several times at
a 13-year-old teenager with autism, who due to
a nervous breakdown, began to threaten pass-
ersby. And such cases of the misuse of weap-
ons against minors are not isolated.

American researchers and rating agencies
(Associated Press, the National Center for the
Study of Public Opinion at the University of Chi-
cago, etc.) regularly measure the rating of soci-
ety's attitude to police officers, including among
young people. Such activities are important be-
cause to restore confidence and build a positive
image of policing in the eyes of children and ad-
olescents, it is initially necessary to understand
what causes (positive or negative) attitudes of
young people towards law enforcement agen-
cies. Studying opinion polls can help to reveal not
only what young people think about the police,
but also why they think so, which in turn should
help police departments and legislators develop
policies to improve police-community relations.

According to these Bureaus of statistics of
justice of the USA (BJS), in 2019 more than
33.4 million inhabitants at the age of 16 years
are also more senior at least once asked for help
in the police. And only 18.2% were the share of
inhabitants aged from 16 up to 24 years. Young
people less than elderly people, contact the po-
lice for such help. Most often, these address-
es were connected with the message about a
crime/disorder/suspicious activity, with the sub-
sequent message about the emergency which
isn't connected with a crime or for other reasons.
However, to say that most young Americans are
negative to police is not quite reasonable. The
answer to a question undertakes a key indicator
in sociological polls: whether you report to po-
lice about crime by the eyewitness of which you
accidentally became. Results of polls show that
young Americans from 16 to 24 years will contact
more likely to police, than representatives of any
other age group.

Also, researches show that the trust degree
to police differs among the youth of different
groups depending on age, race (ethnic origin),
place of residence, education, standard of living,
and political orientation [3]. So 69% of the young
Americans living in suburbs are positive to po-
lice, also, as well as 60% of residents of the cit-
ies and 61% of inhabitants of rural areas.

In general, nearly 6 of 10 young Americans
highly appreciate the local police for compliance
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with the law (59%), protection against violent
crimes (56%), and a quick response to a call for
help (56%). A little less (50%) highly appreciate
the local police for disclosure of crimes.

White young Americans about 20% more
often than the African-Americans and 10-15%
more often than Latin Americans, highly appreci-
ate the efficiency of the local police departments.

About 60% of white teenagers consider that
the police effectively protect people from crimes,
only 38% of the African-Americans and 49% of
natives of Latin America agrees with it. In the
same way, about 6 of 10 white young Americans
consider that police give well potentially dan-
gerous situations. Compliance with the law and
quickly react, in comparison with 4 of 10 black
and less than half of young Latin Americans.

About a quarter (27%) of the young Ameri-
cans report that they had an experience when
the police officer protected them or members of
their families in potentially dangerous situations.
It is quite expected that young people who gave
such information 16 times more often report
about the positive opinion on police, than those
who have no such experience.

In one of the conducted researches trying
to understand how the nature of contacts of
youth with police influences the relation to police
was also made. Positive contacts were found
(i.e. in what police officers give to youth a certain
help) improve reviews of police while negative
experiences (i.e. connected with obligations of
law enforcement agencies) hurt the attitude to-
wards police officers.

Among African-American youth, more re-
spondents point to ,cruelty of police” and racial
discrimination. So, data from polls of young rep-
resentatives of ethnic minorities show that con-
cern about their safety at a stop about their po-
lice patrol on the street ranks second in the list
of the questions concerning African-American
youth. Representatives of this group report that
they are stopped more often than white and Latin
American teenagers [4].

As for the experience and perception of the
American youth, it is illegal the behavior of po-
lice, approximately, every fifth young American

notes that police officers used offensive lan-
guage (17%) in a conversation with him. At the
same time, 21% of respondents noted that they
are familiar with the facts when their friends or
acquaintances were exposed to physical or psy-
chological abuse from police.

Also, young Americans aren't convinced of
the honesty of most police officers. Nearly half of
respondents (49%) consider that ,most police of-
ficers consider that they are higher than the law”,
and 51% don't agree. Perception strongly differs
depending on race and ethnic origin, income,
and ideological preferences.

Young Americans are more concerned than
members of other age groups about the dangers
associated with the use of drones by police. Six-
ty percent (60%) are concerned by the fact that
drones can intrude in their private life. Also, the
American youth considers that the police in the
USA are excessively militarized. About 54% of
young Americans consider that the police using
a military weapon and armored vehicles ,go too
far”, and only 46% say that these tools ,are nec-
essary for the law-enforcement purposes®.

In one of the last reports of Management of
juvenile justice and prevention of offenses, the
relation of the American youth to reform of police
and activities on improvement of the relations of
local managements of police with the communi-
ties are analyzed with the communities. At the
same time many young Americans expressed an
opinion that responsibility for the tense relations
between police and youth is born by teenagers
as the most part doesn't show due respect for the
law and its performers and therefore, first of all,
young Americans have to improve their behavior.
For example, one of the respondents noted It is
possible to present how many deaths or injuries
law enforcement officers could prevent if the sus-
pect among youth and teenagers, showed more
respect for the officer, obeyed his instructions
and didn't try to resist arrest or to run. We need
to better support our officers, but not to try to pro-
tect criminals®.

We represent data from the specified poll on
the relationship of youth with police in fig. 1.

Natalia Vashakidze, Julie Devall
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Say Americans
Show “too little
respect” for
Police Officers
These Days"

Say Police Officers
Have a “Very
Dangerous” Job

Say There is a
“War on Police”

Fig. 1. The relationship of youth with the police

The data presented in the figure show that
two/thirds (65%) of young respondents say that
police officer has ,very dangerous” work, 30%
believe that working in the police is ,somewhat
dangerous”, and only 5% believe that their work
is not very dangerous.

Most young Americans (58%) believe that
today young people ,have too little respect" for
the police. Only the third believe that young peo-
ple and adolescents respect and trust the police.
Some of the respondents surveyed do not see
systemic problems in the work of the police. At
the same time, young Americans praise local law
enforcement agencies for complying with the law
(59%), using appropriate force (58%), courtesy
(57%), honesty (57%), protecting people from vi-
olent crimes (56%), equal treatment of all racial
groups (56%), quick response to the call for help
(56%) and care for the local community (55%).

Most representatives of American youth be-
lieve that in the modern period there is a con-
frontation between the police and young people.

The White young Americans are more like-
ly than African-Americans to say that people
do not respect the police enough (64% versus
34%) and believe that there is a confrontation
between youth and the police (64% versus
46%). Latin American youth occupy an interme-
diate position between the greatest (45%), who
say that the police are not properly respected,
and the small majority (52%), who believe that
there is a war with the police. On the contrary,
most young African-Americans say that there is
no war with the police (54%) and that officers
are duly respected (54%).

Representatives of different ethnic youth
groups express different views on the relationship

with the police [5]. They differ on the effective-
ness, impartiality, honesty, empathy, tactics, and
responsibility of the police. Their views differ in
part because Hispanic, Black, and White Ameri-
cans report many personal and indirect experi-
ences with police officers. For example, some
groups are more likely to report verbal or physical
abuse by officers. Taken together, these disparate
perceptions and described experiences create a
deep gap in favor of law enforcement agencies.

However, many ignore the agreement between
these groups. Americans, regardless of race and
ethnicity, agree on what the police should be and
what reforms should be carried out.

Blacks, whites, and Hispanics agree on the
main priorities of law enforcement, the mainte-
nance of the current level of police presence in
their communities, and the dangers inherent in the
work of the police. Most Hispanic, white and black
Americans also support various police reforms:
more training, nocturnal cameras, citizen warn-
ings about stops and searches, and independent
investigations of alleged police misconduct. Sim-
ilarly, most young Americans oppose a variety of
possible police practices: racial profiling, the usu-
al use of combat weapons and armored vehicles,
pretext stops of vehicles to search for drugs with-
out a warrant, confiscation of personal and private
property before a person is found guilty of a crime
(civil property confiscation), the use of profanity by
officers. Most also support the decriminalization of
drug-related offenses from criminal offenses to civil
charges. This change can improve the interaction
between the police and young people.

As is known with teenagers in the United
States, two types of police officers most often
interact with patrol and school assistants who
investigate criminal complaints about offenses
committed at school work with students who vi-
olate the law. For the latter to succeed, students
must trust the police. A fairly positive experience
in the interaction of young people and police offi-
cers is available in Chicago, where a youth police
project (Y/PP) has been implemented for several
years. As part of this project, a report study was
published, ,How does Chicago's ethnic youth
perceive the police?” The essence of the proj-
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ect is that its participants (high school students,
college students, and police officers) must inter-
act with at least five hours of school time during
the school year. This considerable amount of
time contributes to stabilizing the relationship
between the project participants and building the
trust that is necessary for mutual responsibility.

During meetings held by police officers at
school with adolescents, an attempt is made to
establish a dialogue with at-risk adolescents. To
increase the confidence of young people in the
police, painstaking and long-term work is neces-
sary because ftrust is possible only if police offi-
cers have high professionalism, qualified profes-
sional training, appropriate cultural and legal level,
and the development of personal moral and moral
qualities. Appropriate training should be acquired
in the course of training at educational institutions
of the USA police academy system.

The priority qualities in which it is possible to
solve the problem of building the trust of young
Americans in police officers is communication, the
ability to empathy, and understanding other people.

The positive image of the policeman is due
to expectations of manifestations of intelligence,
honesty, justice, decency. Police officers are ex-
pected to make fair decisions, from the perspec-
tive of the younger generation, ensuring the pro-
tection of rights, property, and personal security.

In the psychological context, evaluation, the
formation of a positive image, as a rule, occurs
on an unconscious, intuitive level through the
perception of facial expressions, intonation, ges-
tures. When creating a positive image of a po-
liceman, the expectations of youth are such char-
acteristics as assembly, determination, courage,
the ability to make the right decisions, initiative,
lack of rudeness, indifference, formalities, extor-
tion, violence.

The most important role in the formation of
public opinion, in particular, the formation of both
a positive and negative image of a modern police
officer is played by the media (media), which have
a direct impact on the perception of information.
However, the result of such influence does not
contribute in all cases to the formation of a pos-
itive image of a police officer but often has the

opposite, opposite effect [6]. Thus, some tele-
vision programs designed to cover the criminal
chronicle broadcast high-profile crimes related
to corruption scandals, abuse of official position,
bureaucratic bribery, traffic accidents involving
police officers, and others. This kind of informa-
tion, as well as the lack of an objective assess-
ment of what is happening, again undermines
the authority of police officers and is reflected
negatively in the minds of young Americans. The
campaign that the media are actively conducting
against the American police today does not help
to increase the positive image of the policeman.
When television and news programs broadcast
only negative stories with the participation of po-
lice officers, and do not talk about the real work
against crime carried out by police throughout
America. Journalists do not tell or show reports
about the heroic actions of the police.

The media is a powerful tool for shaping and
changing the image, which is currently used very
irrationally. The use of the Internet has great
potential in solving this problem. To change the
existing opinion, it is necessary, first of all, to re-
ceive new information. In the context of the wide
information of modern society, the Internet is the
easiest and most accessible channel for dissem-
inating information [7].

The final report of the 21st century Presiden-
tial Police Task Force states that the mission of
law enforcement agencies is ,to build trust be-
tween citizens and their peacekeepers, to ensure
that all components of the community treat each
other fairly and share in the maintenance of law
and order, public security and act in an atmo-
sphere of mutual respect” [8]. One of the keys
to building confidence in the police in local com-
munities is better relations between law enforce-
ment agencies and young people.

It should be noted that the image of a police-
man in modern American society has its histori-
cal characteristics. It reflected existing traditions,
customs, morals, culture, and way of life, as well
as perceptions of the population, including youth
about the work of the police. The lack of legal
awareness of police officers leads to the fact that
they often use their official position for personal
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purposes, and in some cases violations of the law.
None of the existing institutions is as negative as
the police, so the population places increased
demands on them. Deviation from the reference
representations causes a negative assessment of
the population, including youth. This is because
police officers in the eyes of society are repre-
sentatives of the law and therefore are obliged to
respect and protect the rights and freedoms of a
person and citizen. In mass consciousness, a ste-
reotypical image of a police officer has developed,
steadily associated with stereotypes of mass con-
sciousness about the negative social qualities of
a policeman. This stereotype is supported by his-
torical attitudes, media, artistic images, and tra-
ditions in American society. Therefore, the main
task is to create circumstances for the effective
creation of social order for certain positive charac-
teristics of a police officer, such as a high degree
of culture, honesty, education, decency, legal and
professional training. Of course, the established,
negative image of the policeman needs to be
changed in the direction of increasing confidence
between the police and young citizens.

How law enforcement agencies control young
people is critical to building trust. To this end, the
youth-oriented police can use a structure of six
main elements:

e Building confidence and legitimacy;

e Policy and supervision;

e Internet technologies and social
works;

Public policy and crime reduction;
Education and education (legal educa-
tion);

e Improving the efficiency of the service of
security and welfare officers in education-
al institutions.

The task force report notes that citizens, in-
cluding young people, are more likely to ,obey
the law if they believe that those who use it have
the power they have under the law.

When it comes to engaging young people, law
enforcement agencies must find many ways to en-
courage staff to build trust and legitimacy among
young people. Officers should demonstrate the
mentality of the ,keeper”, not the ,warrior®. This is

net-

achieved through prevention, which contributes to
the formation of a positive image of a policeman
in the eyes of American youth interaction between
young people and the police [9].

Clarence Cox, Chief of Public School Safety
and Security at Clayton County, Georgia explains
how his staff participates in student mentoring
throughout the year: ,We speak, share, care,
and show respect for young people. We empha-
size that to gain the confidence of our youth, they
need to know that the police care for the commu-
nity they serve.”

Politics is another powerful strategy that can
be used to improve youth-oriented policing. Lo-
cal police policies should reflect the values of the
local community. Communities should seek to
develop policies and strategies to reduce crime
and improve relationships and interactions with
young people.

Law enforcement authorities can work with
local schools to develop policies that help reduce
juvenile delinquency.

The report prepared by the Justice Center of
the Council of State Governments confirmed that
the role of school security and welfare officers is
not only about enforcing school discipline. In a
policy statement, the report said: ,Educators and
school officials do not urge officers to respond to
minor student misconduct that can be appropri-
ately addressed as part of the school's disciplinary
process, and officers use their discretion to min-
imize arrests for these offenses when possible”.

The use of Internet technologies makes it
possible to better engage young people and
improve communication. One of the rapidly
changing technologies is social networks. Police
agencies use tools such as creating their own
Facebook page and posting on Twitter informa-
tion containing details that can be missed by the
main media. Since young people often feel more
comfortable than adults in using social networks,
participating in these media, law enforcement
agencies can use methods of communication
with young people, which allow police depart-
ments to provide the necessary information, as
well as collect information about the state and
level of crime.
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Protection of public order is to work with res-
idents of the community, including youth, to en-
sure public safety. For youth-oriented policing,
this means involving young people in the process
of public security, including their opinions on the
problems facing the community, as well as in joint
solutions to problems. Some law enforcement
agencies are making more conscious efforts to
attract young people as department volunteers
to interest them in the future of the community.

As part of efforts to reduce and prevent youth
delinquency in Rockland County, New York, the
District Attorney, together with the Chief of Police
and other county police departments launched
the Youth and Police Initiative (YPI), an eight-day
dialogue program for breaking the stereotypes
of young people and police officers, developing
mutual respect and starting a long-term positive
relationship.

Law enforcement officials and leaders should
be retrained and trained on a wide range of
youth-related issues, including how to engage
young people positively in cooperation with the
police, how to de-escalate conflicts in the youth
environment, understanding the mental develop-
ment of young people, the impact of trauma and
other mental health problems, cultural differenc-
es among young people and much more.

For example, the Montgomery County Po-
lice Department (Maryland) provides a 40-hour
training course that teaches the resolution of in-
cidents involving persons (including youth) with
mental illness, malformations, co-morbidities
(drug addiction, alcoholism, substance abuse),
as well as traumatic brain injuries.

All members of the Montgomery County Po-
lice Department are required to complete a spe-
cial training course to familiarize themselves with
the district's resources available to young people
in crises.

One of the significant areas of activity of se-
curity and welfare officers in educational institu-
tions is the improvement of relations with young
people and adolescents. So in the Vancouver
Police Department (Washington), open semi-
nars and webinars are regularly held at which,
through role-playing games and simulation situ-

ations, young Americans get the opportunity to
experience the process of decision-making un-
der pressure and ways to diffuse a tense situ-
ation. The officers then discuss with the youth
what they observed and felt if they perceived
the threats, and how and why they made certain
decisions during the given scenario. Such forms
of communication are in demand among repre-
sentatives of the younger generation and allow
young people to understand what situations of-
ficers have to deal with security and well-being
in educational institutions. Such awareness con-
tributes to increased security in educational insti-
tutions and on the streets.

Building trust between the police and young
people in communities is an essential task for law
enforcement in the twenty-first century. Today, it
is necessary to more actively introduce practi-
cal-oriented programs for young people into the
work of the police, which at the same time can
become one of the areas of prevention of juve-
nile offenses. This approach will pay off now and
even more so in the future.

If we are to contain crime and effectively carry
out prevention, fundamental fragmentation, and
destruction of the barriers of apathy and mistrust
are necessary so that a constructive partnership
can be forged. Trust is the value that lies at the
heart of the public partnership; it allows the po-
lice to establish closer relations with the commu-
nity. Without trust between the police and young
people, effective policing is impossible.

In conclusion, | would like to summarize that
the creation of a positive image of a police officer
is directly related to the formation of a high-qual-
ity image of a person wearing a police uniform.
This process, on the one hand, is a compre-
hensive long-term program of influence on the
consciousness of citizens, for increasing public
confidence in law enforcement officials through
the media; however — awareness by the police
of the social significance of their profession, its
effectiveness, and prestige, clear adherence to
the laws, as well as the work of the government
to give right qualified professional training, con-
stantly improving the level of legal culture through
seminars, training, and advanced training.
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INTRODUCTION

Cyberattacks on higher education institutions and effective
threat mitigation strategies have not been fully explored and pose
many unanswered questions. According to the news organization
Comparitech, from 2005 to 2020, there have been 1,327 breach-
es in the educational system in the United States, including K-12
schools, colleges, and universities, and it is estimated that 24.5 mil-
lion records have been stolen or compromised.' According to IBM's
data breach calculations by the industry, it can cost around $140 to
$260 on average per stolen record in the educational system.2 This
cost can reach billions of dollars; the exact costs can depend on
the extent of a data breach, how much time it took to identify and
contain the breach, compensating victims, and resolving lawsuits.
Conducting proper research on cyberattacks and threat mitigation
on higher education institutions is crucial as it has the potential to
identify and isolate the factors that make higher education institu-
tions more prone to cyberattacks.

1 Cook, S. (2020). US schools leaked 24.5 million records in 1,327 data breaches
since 2005. Comparitech. Retrieved November 22, 2020, from https://www.
comparitech.com/blog/vpn-privacy/us-schools-data-breaches/

2 IBM. (2020). How much would a data breach cost your business? Retrieved
November 23, 2020, from https://www.ibm.com/security/data-breach
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Given the inevitable vulnerability and the se-
riousness of losses associated with cyberattacks
in the Higher Education system, understanding
the effective risk mitigation strategies, including
managing and recovering from cyberattacks,
can be essential and beneficial for higher educa-
tional institutions. The article explores: (1) Back-
ground of cyberattacks in higher education; (2)
Cyber vulnerabilities in higher education institu-
tions; (3) Cyber risk mitigation strategies in high-
er education; (4) Effective cyber risk mitigation
framework for higher education.

BACKGROUND
OF CYBERATTACKS
IN HIGHER EDUCATION

Cybercriminals have extensively targeted
higher education institutions for the past twen-
ty years—the lack of cyber awareness, physical
security, and cyber risk mitigation techniques re-
sulted in several major data breaches. This pa-
per will discuss only the most common cyber vul-
nerabilities in higher education institutions. One
of the earliest known cyberattacks happened at
the university in 1988, when the Cornell Univer-
sity graduate student Robert Morris while at MIT
launched a computer worm, known as the Mor-
ris Worm, which replicated and spread rapidly.
Morris wanted to demonstrate the weaknesses
existing in security measures on computer net-
works. In 1989, Morris was the first person indict-
ed for violating the Computer Fraud and Abuse
Act (CFAA) and was sentenced to three years
of probation. The Morris Worm was a wake-up
call for the rapidly approaching digital age, and it
inspired countless hackers to continue plaguing
our digital systems to this day.®

In 2002, Princeton lvy league University staff
members gained unauthorized access to the
Yale Universitas website and downloaded the list

3 Vaughan-Nichols, S. (2018, November 2). The day
computer security turned real: The Morris Worm turns
30. Retrieved November 23, 2020, from https://www.
zdnet.com/article/the-day-computer-security-turned-
real-the-morris-worm-turns-30/

of prospective Yale students from the admissions
database. Princeton university staff members
used social security numbers and birthdates of
Princeton applicants to apply to Yale University
to access the system. Whether it was a result of
ruthless competition between ivy league univer-
sities to boost student enrollment or calculated
targeted espionage, it left the privacy of many
(exact number unknown) prospective Yale and
Princeton students compromised. The 2002 cy-
ber-attack on Yale university is one of the first
recorded cyberattacks in a higher educational in-
stitution. Ironically, the attack was conducted by
another higher education institution.*

In 2003, California was the first state to pass
a data breach notification law requiring compa-
nies to disclose personal information breaches
to consumers whose personal information was
compromised, including social security, driver's
license, credit card number, and medical and
health insurance information, passport num-
bers, and person's unique biometric informa-
tion, such as a fingerprint, or image of a retina
or iris.® In June 2005, after the indictment of a
former library employee at the University of Ha-
waii by federal law officials, the university ad-
ministration encouraged their students, faculty,
staff, affiliates, and patrons to take protective
measures against identity theft and obtain free
credit reports to monitor their accounts for un-
usual activity. In 2003, the former librarian had
access to the university's library patron database
containing personal information, including so-
cial security numbers.® On March 11, 2005, from
the Graduate Division office at the University of

4 Garroson, J. (2002, July 26). Yale Accuses Princeton
in Hack Attack. Retrieved November 24, 2020, from
https://www.latimes.com/archives/la-xpm-2002-jul-
26-na-yale26-story.html

5 Attorney General Becerra and Assemblymember
Levine Unveil Legislation to Strengthen Data Breach
Notification Law. (2019, February 21). State of
California Department of Justice. Retrieved November
24,2020, from https://oag.ca.gov/news/press-releases/
attorney-general-becerra-and-assemblymember-
levine-unveil-legislation-strengthen

6 UH issues identity theft alert. (Jun 17, 2005). Retrieved
November 24, 2020, from https://manoa.hawaii.edu/
news/article.php?ald=1121
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California, Berkeley, a laptop was stolen, which
contained information on 98,369 individuals who
applied to graduate school between fall 2001
and spring 2004. The computer's files included
names, dates of birth, addresses, and Social
Security numbers. The same year, a California
university had another computer security breach
when hackers broke into the housing and food
service computer system, which contained vital
information about 59,000 students, faculty, and
staff. Boston College was also hacked in March
2005, and 120,000 alumni information was com-
promised, including names, addresses, and So-
cial Security numbers.’

Oracle PeopleSoft human resource and fi-
nancial management systems are extensively
used in higher education and are implement-
ed in more than 2000 universities and colleges
worldwide. In 2007, three students installed key-
logging software on computers at Florida Agri-
cultural and Mechanical University and used the
passwords to access the PeopleSoft system to
modify grades and in-state residency status. In
2012, hackers broke into the PeopleSoft system
at the University of Nebraska, exposing Social
Security numbers and other sensitive information
on about 654,000 students, alumni, and employ-
ees and bank account details of 21,000 individu-
als. The hacker, a former student, pleaded guilty
to one count of intentionally damaging a protect-
ed computer. In 2013, Salem State University in
Massachusetts notified 25,000 students and em-
ployees that their Social Security numbers were
possibly compromised. PeopleSoft application
architecture is complex and results in vulnerabili-
ties in managing the system. It is difficult to patch
the system without adding the custom function-
ality, and hackers can exploit the weaknesses
and access the system. The perimeter security
measures prevent employees from accessing
harmful applications outside of the organizations
but cannot prevent inadvertent privacy breaches

7 Gamio, L., Alcantara, C. (2017, September 7). How
Data Breaches Grew to Massive Proportions in 12
Years. Retrieved November 23, 2020, https://www.
washingtonpost.com/graphics/business/the-scale-of-
large-hacks/

and Organizations granting users inappropriate
access rights. These threats are located within
the organization and cannot be protected by pe-
rimeter security.®

The most extensive data breach in higher ed-
ucation institutions occurred in 2013 at Maricopa
County Community College District (MCCCD) in
Arizona. Data breach exposed 2.4 million records
of current and former students, faculty, staff, and
third-party members. Compromised records in-
cluded names, dates of birth, addresses, social
security numbers, and bank account information.
It is suspected that student and faculty academic
information, including grades and projects, have
been exposed. The lawsuit filed against the MC-
CCD claims that before the 2013 cyber-attack,
the FBI has repeatedly warned the MCCCD ad-
ministration that several college databases have
been compromised and information from these
databases being offered for sale on the internet.
After the data breach in 2013, it took MCCCD
seven months and seven million dollars to notify
the affected parties. The total cost of the 2013
data breaches as of 2019 is 14 million dollars.

Today's cybercriminals are often demanding
ransom. In 2019, a cyberattack disabled Monroe
College's technology systems. Hackers demand-
ed $2 million in Bitcoin to restore access. In 2019,
the Stevens Institute of Technology, Grinnell,
Oberlin, and Hamilton Colleges were also target-
ed with ransomware attacks.® This year, the Uni-
versity of Utah experienced a ransomware attack
at the College of Social and Behavioral Science
network and decided to pay a $457,000 ransom
to stop a hacker from disclosing stolen data.™

8 McCoy, L. (2020, November 20). Why PeopleSoft
System Security is Vital. Retrieved November 24,
2020, from https://www.sentinelsoftware.com/why-
peoplesoft-system-security-is-vital

9 McKenzie, L. (2019, July 15). Hackers demand $2
million from Monroe College in ransomware attack.
Retrieved November 27, 2020, from https://www.
insidehighered.com/news/2019/07/15/hackers-
demand-2-million-monroe-college-ransomware-attack

10 Olenick, D. & Ross, R. (August 21, 2020). University
of Utah Pays Ransom to Avoid Data Disclosure.
Retrieved November 19, 2020, from https://www.
bankinfosecurity.com/university-utah-pays-ransom-
to-avoid-data-disclosure-a-14871
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Universities have the challenge to defend against
multiple types of threats such as spam, phishing,
and ransomware. Hackers target universities
to retrieve sensitive information stored in their
systems, including personal information, Social
Security numbers, credit cards, and proprietary
research data. The foreign actors often target sci-
entific, medical, defense research, and academic
work on public policy matters, nuclear issues, and
economics. In 2018, nine Iranian hackers were
charged for their attempt to steal the passwords
of hundreds of thousands of professors in a phish-
ing scam that ran from 2013 to 2017." In 2019,
Chinese hackers targeted 27 institutions and re-
searchers with expertise in undersea technology
in the U.S., Canada, and Southeast Asia, includ-
ing Pennsylvania State University, the University
of Hawaii, Duke University, the Massachusetts In-
stitute of Technology, and the University of Wash-
ington. However, institutions did not confirm pub-
licly if they have been compromised in the attacks.
Research data can be vulnerable to cyberattacks
because different department research reposito-
ries are often not managed by the office of infor-
mation technology.'?

CYBER VULNERABILITIES
IN HIGHER EDUCATION
INSTITUTIONS

At higher education institutions, chief informa-
tion security officers are responsible for protect-
ing, securing, and storing sensitive information,
including financial aid applications with student
personal information, proprietary research infor-
mation, intellectual property, courses on online
learning portals, and operational data. The high-

11 Nine Iranians Charged with Conducting Massive Cyber
Theft Campaign on Behalf of the Islamic Revolutionary
Guard Corps. (2018, March 23). Retrieved November
23, 2020, from https://www.justice.gov/opa/pr/nine-
iranians-charged-conducting-massive-cyber-theft-
campaign-behalf-islamic-revolutionary

12 McKenzie, L. (2019, March 6). On Red Alert. Retrieved
November 27, 2020, from http://www.insidehighered.
com/news/2019/03/06/report-top-universities-us-
targeted-chinese-hackers

er education institutions are at risk for a variety
of cyberattacks aimed at obtaining confidential
information. It is advised that chief information
security officers work closely with cybersecurity
teams on the internal and external levels to pre-
vent, protect, mitigate, respond to, and recover
from different cyberattacks to the institution net-
works and systems. There are many different
definitions of cyber vulnerabilities. After compar-
ing several different cyber vulnerability defini-
tions, a definition that covers most of the areas in
cyber vulnerabilities and is most comprehensive
to different types of the audience is by ISO 27005,
which defines cyber vulnerability as: ,Vulnerabil-
ity is a weakness of an asset or group of assets
that can be exploited by one or more threats,
[where an] asset is anything that has value to
the organization, its business operations, and
their continuity, including information resources
that support the organization’s mission.” Talabis
states that this definition is readily applicable to
various scenarios and recommends using it for
governmental and civil environments.'® The cy-
ber vulnerabilities in the higher education sys-
tem such as colleges and universities do not dif-
fer from other organizations; however, due to a
large number of students and faculty who have
limited or no security awareness can amplify the
cyberthreat.

Ransomware encrypts computers by locking
down files preventing the owner from access-
ing the content unless they pay and ransom for
decryption. Ransomware is classified as an ille-
gal money-making scheme embedded into files,
emails, or many different types of contents, dis-
guising itself as legitimate. The damage done by
ransomware worldwide exceeds five billion dol-
lars.™ According to National Cyber Security Cen-
tre (NCSC) in the United Kingdom, Ransomware

13 Talabis, M., Martin, J. (2012). Information Security
Risk Assessment Toolkit: Practical Assessments
Through Data Collection and Data Analysis.
Netherlands: Elsevier Science, pp. 1-2.

14 Morgan, S. (2017). Global Ransomware Damage
Costs Predicted To Exceed $5 Billion in 2017.
Retrieved November 27, 2020, from https://
cybersecurityventures.com/ransomware-damage-
report-2017-5-billion/
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is one in the third place of the top five cybercrime
issues in schools and universities across the Unit-
ed Kingdom, and because of the increased num-
ber of attacks in 2020, ransomware will be on the
second place by the beginning of 2021 (NCSC
2020). As Moallem states, many higher education
institutions are often forced to pay ransomware at-
tacks because they cannot justify delaying or can-
celing educational activities. On June 1st, 2020,
the Netwalker criminal gang attacked the Uni-
versity of California San Francisco (UCSF) using
ransomware. Despite UCSFs IT staff's attempt to
physically unplug the computers from the network
and power, the malware spread through the sys-
tems paralyzing the medical research institution
on COVID-19 research. BBC news reporter Joe
Tidy anonymously witnessed the negotiations be-
tween cyber-criminal gang Netwalker and mem-
bers of UCSF to relinquish the system control
caused by the ransomware. According to Tidy, it
cost UCSF 1.14 million dollars in ransom to regain
control of the medical research institution systems
and resume work on COVID-19 research.
Distributed Denial of Service (DDoS) attacks
common occurrences in colleges and universities
across the world. The DDoS attack is a malicious
attempt to disrupt a targeted computer (server),
service, or the entire network by redirecting and
flooding the internet traffic to the targeted system
overwhelming the system, leaving it paralyzed.
The DDoS Attacks can cost schools and univer-
sities up to $50,000 per attack. The damage from
DDoS Attacks goes far beyond monetary, seri-
ously affecting the educational institution's rep-
utation. One of the most significant issues when
it comes to DDoS attacks is that most students,
faculty, and staff do not have basic IT awareness
training and are powerless to stop the DDoS
attack resulting in the loss of research-related
work materials.'® Between 2014 and 2016, Rod-
gers University in Newark, New Jersey, was sub-

15 Tidy, J. (2020). How hackers extorted $1.14m from
University of California, San Francisco. Retrieved
November 21, 2020, from https://www.bbc.com/news/
technology-53214783

16 Moor, M. (2017). Cybersecurity Breaches and Issues
Surrounding Online Threat Protection. United States:
IGI Global, pp. 144-146.

jected to Multiple DDoS attacks. DDoS attacks
can cause devastation in an educational envi-
ronment such as schools as universities. The
DDoS attack on the Rutgers University system
effectively shut down the central authentication
server, paralyzing the getaway portal and online
platform used by faculty, staff, and students to
conduct discussions and submit assignments.
Other affected systems included a Wi-Fi net-
work, university email system, and library data-
base. As a result of DDoS attacks, actual classes
and exams had to be canceled. Besides physical
damage, students filed lawsuits against Rogers
University demanding tuition reimbursement and
restitution for their compromised devices. Ac-
cording to Kremling and Park, a DDoS attack on
Rutgers University cost around 8.6 million dol-
lars in damages and led to the arrest of 22 years
old Paras Jha, the architect of the famous Mi-
rai Botnet. This malware can turn the networked
devices into remote-controlled subjects, ,Bots,"
and coursing the devices to attack designated
targets. Even though the perpetrator was arrest-
ed, the damage done to Rutgers University was
high, including the immeasurable loss to reputa-
tion and business that followed afterward.'”
Phishing is categorized as one of the most
common social engineering attacks directed to
steal user data such as login information, cre-
dentials, including banking information such as
credit card and account numbers. Webster dic-
tionary defines phishing as a ,scam by which an
Internet user is tricked (as by a deceptive email
message) into revealing personal or confiden-
tial information which the scammer can use il-
licitly." Phishing occurs when hackers disguise
themselves as trusted entities and trick a victim
into opening the email and clicking on a specific
link. By clicking the link, the recipient allows the
malware software to be installed and activated
on a specific computer or device, resulting in the
loss of personal or sensitive information. Phish-
ing attack turns into ransomware attack locking
the computer of an unsuspected recipient and

17 Kremling, J., Parker, A. M. S. (2017). Cyberspace,
Cybersecurity, and Cybercrime. United States: SAGE
Publications, pp. 143-163.
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hacker demanding the payment to release the
system's control. From 2014 to 2019, phishing
email attacks cost around 12 billion in damages
to organizations worldwide.

According to Twede and Marion, after analyz-
ing 3.5 million spear-phishing attacks in 2020, it
was discovered that more than 1,000 education-
al institutions, including schools and universities,
fall victim to phishing attacks in the United States.
Twede and Marion describe the two most common
types of phishing attacks in educational instruc-
tions, Spear Phishing and Business Email Com-
promise attack. Spear Phishing is a type of attack
directed at specific departments or individuals with-
in the targeted organization. Business Email Com-
promise (BEC) is a type of attack when the attacker
disguises itself as a trusted entity and attempts to
obtain financial information such as organization
or employee bank accounts, invoice information,
or credit card information. Large scale BEC attack
that occurred on December 2nd of 2018 at Cape
Cod Community College (4Cs) in Barnstable, Mas-
sachusetts, fell victim to the phishing scam. The
phishing scam was a large scale involving multiple
departments and computer devices of faculty, staff,
and students. The cybercriminals could access
one of the computers in the Nickerson Adminis-
tration Building and stole the information used to
transfer $807,130 of school funds from the bank
illegally. Only $278,887 was recovered after inves-
tigation. According to the digital forensic investi-
gators, the entire scam was made possible by an
unsuspected employee clicking what seems to be
a harmless email attachment, causing the malware
to be installed on the computer, compromising both
the computer and personal information of dozens
of employees. Like the 4Cs attack in 2019, hack-
ers used phishing BEC attacks to gain access to
Monroe College at New Rochelle, New York, lock-
ing down the computer systems in the cashiers' of-
fice, paralyzing the Monroe College New Rochelle
campus financial transactions. Hackers demanded
the 2 million dollars to release control of computer
systems to Monroe college staff. Thankfully, the IT

18 Anderson, R. (2020). Security Engineering: A Guide
to Building Dependable Distributed Systems. United
Kingdom: Wiley, p. 87.

staff's quick thinking was able to isolate the inci-
dent, and the damage was minimal. However, ac-
cording to Twede and Marion, it caused substan-
tial chaos in the organization and barely avoided
serious data Brach which would compromise the
financial records of tens of thousands of Monroe
College students, faculty, and staff.'® One of the fa-
mous Direct-Access Attack cases is Aaron Swartz's
case, one of the Reddit social news platform's prin-
cipal founders. In 2010, Swartz was a visiting stu-
dent at the Massachusetts Institute of Technology
(MIT) and used his JSTOR digital library account to
download ,hundreds" of academic articles in PDF
format and distribute them for free. Swartz gained
direct access to the networking switch at one of the
server rooms at MTI, creating the direct connection
to his laptop computer, which he left hidden on-site,
and initiated the download of academic articles.
MIT Police arrested Swartz on breaking charges.
Investigation in Swartz's case showed that the
Direct-Access Attack on JSTOR overloaded its
server, causing the university-wide outage of the
JSTOR database.®

The Direct-Access Attack is a type of attack
when a cybercriminal physically gains unautho-
rized access to the computer or network and
performs various illicit functions, such as steal-
ing the data by directly copying the information
from the hard drive or install the malware to trace
the user activities and intercept communications
from the targeted computer. According to Con-
vey, due to many untrained staff and employees,
Direct-access attack is a common phenomenon
in large organizations, including schools and
universities. In an educational environment, Di-
rect-access attack is not always a product of the
criminal mind; it can be caused by the student's
mischievous behavior, but the result is compro-
mised data.?'

19 Twede, J., Marion, N. E. (2020). Cybercrime: An
Encyclopedia of Digital Crime. United States: ABC-
CLIO. Retrieved November 20, 2020, pp. 126-133.

20 Lessig, L., Swartz, A. (2016). The Boy Who Could
Change the World: The Writings of Aaron Swartz.
United States: New Press, p. 26.

21 Convery, S. (2004). Network Security Architectures:
Expert Guidance on Designing Secure Networks
Indianapolis: Cisco Press, p. 77.
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CYBER RISK MITIGATION
STRATEGIES IN HIGHER
EDUCATION

Cyberattacks in higher education often occur
not because the systems lack protection but be-
cause many institutions are large, complex, have
different, sometimes outdated, operating systems
and software, and users are accessing the network
with their tablets or cell phone, making the imple-
mentation of security protocols difficult. Higher ed-
ucation institutions utilize different types of cyber
risk mitigation methods, from software and hard-
ware hardening to network access control, includ-
ing traffic and intrusion detection systems.

The campus leadership has ultimate authori-
ty over cybersecurity strategy. Gearhart, Abbiatti,
and Miller developed a survey administered to
150 college presidents to determine how senior
college leaders are involved in cybersecurity.
Study findings revealed that the leaders have
significant concerns about the safety of the fi-
nancial, student, faculty, and donor affairs data
and that about half of the college leaders talk
about cybersecurity-related issues 2-6 times per
week. The president is often seen as an individ-
ual who delegates responsibility for the cyber-
security operations to the most appropriate indi-
vidual on staff. The survey respondents strongly
agreed that cybersecurity responsibilities should
be assigned to the CIO position, who should be
responsible within the campus structure for this
work. The survey results demonstrated some
ambivalence regarding when and how profes-
sional development training should occur. It was
a moderate agreement to conduct online train-
ing sessions coordinated by professional as-
sociations to facilitate forward-thinking training
programs that bring the campus leaders, faculty,
and staff into the continued conversation of pro-
tecting sensitive data on the campus.??

There are some steps that institutions can
take to make themselves safer. An entire insti-

22 Gearhart, G. D., Abbiatti, M.D. & Michael T. Miller,
M.T. (2019, April). Higher Education's Cyber Security:
Leadership Issues, Challenges, and the Future. Volume
10, Issue 2, pp. 11-16.

tution should collaborate to protect it from cyber-
attacks. Academic research institutions contain
valuable research data that must be safeguard-
ed against hackers. To protect sensitive informa-
tion, researchers must work in strategic partner-
ship with technology administrators. Universities
could create working groups, including depart-
ment heads, researchers, and critical information
security staff. It is essential to maintain a proac-
tive approach to ensure that necessary security
measures are implemented to protect sensitive
personal information and proprietary research
data. It is difficult for any institution to completely
prevent a well-trained, funded, high-level group
of attackers from gaining some level of access,
and institutions should not focus entirely on
prevention and concentrate on early detection
and response strategies. It is imperative to use
multi-factor authentication for login to systems.
Information Technology departments often have
well-managed and maintained servers, but the
most significant risk is that they often have no
insight regarding the depth of their security risks
in different schools, departments, and labs.?
One of the most critical parts of an organi-
zation's cybersecurity is to have an appropriate
cyber risk mitigation strategy. Due to its exten-
sive scope and applicability to almost any type
of organization, including higher educational in-
stitutions such as colleges and universities, the
National Security Agency's (NSA) cybersecurity
mitigation strategies are recommended. NSAs
Cybersecurity Mitigation Strategies or PP-18-
0120 was drafted in 2018 and included five core
functions and ten strategies. NSAs Cybersecu-
rity Mitigation Strategies are designed on the
NIST Cybersecurity Framework, and its prima-
ry function is to counter a broad range of cyber
threats by Advanced President Threat (APT) ac-
tors. NSAs Cybersecurity Mitigation Strategies is
designed to promote the organization's defense-
in-depth security posture and manage security

23 McKenzie, L. (2019, July 15). Hackers demand $2
million from Monroe College in ransomware attack.
Retrieved November 27, 2020, from https://www.
insidehighered.com/news/2019/07/15/hackers-
demand-2-million-monroe-college-ransomware-attack
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risks. Five core components of NSAs Cyberse-
curity Mitigation Strategies are: Identify, Protect,
Detect, Respond, and Recover. %

As higher education institutions evaluate new
ways to store and share information, many insti-
tutions have adopted cloud computing services
to create a virtual repository of data through
which information can be disseminated. Al-
though cloud computing is an ideal environment
for student and faculty collaboration in the virtu-
al environment, the use of cloud computing in-
creases institutions' risk for data breaches due
to sensitive personal information, operational,
or financial data stored on third-party servers
accessible over the Internet. Cloud security is a
comprehensive set of policies, technologies, and
controls deployed to protect data, applications,
and cloud computing's associated infrastructure.
Institutions must develop and revise their cloud
security policies to protect networks managed
by third-party vendors. Higher Education Cloud
Vendor Assessment Tool was developed by The
Higher Education Information Security Council
(HEISC), which institutions can use to assess
the quality of cloud computing services provided
by third-party vendors.?®

The software should be regularly updated at
all times, and the updates should be automated if
possible. The automation is necessary because
harmful parties quickly exploit the new update
and find the vulnerabilities and can be as harmful
as before the update exploits. The software up-
date should be received directly from the vendor
and never from the unknown source or third-par-
ty software ,Auto updates.” The software update
is an important mechanism that adds security
changes and improvements made for the soft-
ware. Software update practice encompasses
various mechanisms, policies, and technologies
necessary for proper software operation. Fran-

24 NSA’s Top Ten Cybersecurity Mitigation Strategies.
(2018, March). Retrieved November 27, 2020, from
https://apps.nsa.gov/iaarchive/library/ia-guidance/
security-tips/nsas-top-ten-cybersecurity-mitigation-
strategies.cfm

25 EDUCAUSE. Cloud Security. (2016). Retrieved
November 21,2020, from https://library.educause.edu/
topics/cybersecurity/cloud-security

ces explains various software used in the educa-
tional environment and the importance of keep-
ing the software up to date to ensure a safe and
secure environment for students, faculty, and
staff members.?¢

To maintain IT operations, technology users
must be assigned appropriate access privileges
based on their exposure risk. Using Privileged
Access Management (PAM) solution is neces-
sary to automate credential management and
fine-grained access control. The alternative way
is to manage user privilege through tiered ad-
ministrative access in which each higher tier pro-
vides additional access to the desired, however,
limited to fewer users. It is essential to create
procedures to securely reset credentials such as
passwords, Tokens, and tickers. Any privileged
account must be under constant monitoring be-
cause cybercriminals target administrative cre-
dentials to access high-value assets and gain
more control in exposed networks. According to
Phillips, compartmentalizing user privileges and
account access to specific individuals is neces-
sary to maintain a proper cybersecurity posture
for any organization. If one compartment is com-
promised, the damage will be minimal due to the
threat actor's limited access capabilities. Educa-
tional institutions utilizing the system have fewer
cases of full network paralysis.?”

The organization must utilize modern oper-
ating systems that enforce signed software ex-
ecution policies such as scripts, executables,
device drivers, and system firmware updates in
the process of maintaining the list of trusted cer-
tificates to detect and prevent the use of injection
of illegitimate executables depositing malware.
Execution policies can assure system integrity if
used in conjunction with a secure boot capabil-
ity. Application controlling whitelisting should be
utilized with signed software execution policies

26 Frances, A. (2017). Software Update as a Mechanism
for Resilience and Security: Proceedings of a
Workshop. United States: National Academies Press,
p- 5.

27 Phillips, R. (2013). Cyber Security for Educational
Leaders: A Guide to Understanding and Implementing
Technology Policies: Taylor & Francis. Retrieved
November 27, 2020, p. 49.
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providing improved control. Unsigned software
should not be allowed to activate due to the
threat of malicious code injection in the system,
which will establish its control over it. According
to Lee Holmes, it is essential that organizations
use an updated operating system. An outdated
operating system exposes the user to outdated
security protocols allowing malware executables
to operate in the system without any restraints.
Holmes states that many educational facilities
are still using outdated operating systems that
can compromise the entire network's security.?®
Exercising, creating a new or reviewing sys-
tem recovery plan is necessary to ensure the
proper restoration of data as part of comprehen-
sive disaster recovery strategy. The plan’s pri-
mary function should be to protect critical data,
configurations, and logs to ensure continuity of
operations due to unexpected events or hard-
ware failures. For enhanced data protection,
backups should be encrypted, stored offsite and
even offline when possible. Also, support full sys-
tem recovery and reconstitution of all devices. IT
staff should perform systematic testing and eval-
uate the backup plan. The backup plan should
be updated periodically to accommodate the
ever-evolving network technology environment.
The recovery plan, as mitigation technique for
both natural disasters as well as man made ma-
licious threats. According to Snedaker, the most
basic system recovery plan should include as-
sessing backup needs, deciding how to conduct
data backup, formulating a plan for asset recov-
ery, and conducting a regular test of plan to iso-
late any internal software or hardware issues.?®
Aregular inventory of network devices should
be taken. Removing any unwanted, unneeded,
or unexpected hardware and software from the
network. This reduces the attack surface and
establishes control of the baseline of the oper-
ational environment. The active management
should be conducted on operating systems, ap-

28 Holmes, L. (2010). Windows PowerShell Cookbook:
The Complete Guide to Scripting Microsoft's New
Command Shell. O'Reilly Media, p. 342.

29 Snedaker, S. (2011). Business Continuity and Disaster
Recovery Planning for IT Professionals. Burlington:
Elsevier Science. p. 361

plications, security configurations, and hardware
devices. To adapt to dynamic threat environ-
ments while scaling and streamlining adminis-
trative operations, it is necessary to utilize ac-
tive enterprise management. According to Ding,
besides software and hardware management,
active enterprise management should be includ-
ing any third-party entities connected to the or-
ganization’s network. Ding states that third party
entities are the leading cause of most network
system compromises in the organization. Limit-
ing access and setting up the proper privileges
for third-party entities should be taken under im-
mediate consideration as a part of systems man-
agement and configuration.®°

It is important to take active steps to detect,
contain, and eliminate any malicious software
within the network. Enterprise-level organiza-
tions should constantly assume that the net-
work system has been compromised and use
all measures to continually seek out, contain, or
eliminate threat actors within the network. The
organization should utilize passive detection
mechanisms such as logs, security information,
and Event Management (SIEM) products, includ-
ing Endpoint Detection and Response (EDR)
solutions and other dedicated data analytic ca-
pabilities tools to find malicious or anomalous
behaviors within the network environment. Ac-
tive measures include hunt operations and pen-
etration testing using documented reports within
the system and address any discovered security
vulnerabilities. The established proactive steps
in network security will transition organizations
beyond basic detection methods, implementing
real-time threat detection and elimination as a
mitigation strategy. According to Weidman, it is
invaluable to the cybersecurity of the organiza-
tion to regularly conduct the system penetration
testing. Penetration testing is the best method in
detecting system vulnerabilities and allowing IT
staff to isolate the issues.?!

30 Ding, J. (2016). Advances in Network Management.
Boca Raton: CRC Press, p. 105.

31 Weidman, G. (2014). Penetration Testing: A Hands-
on Introduction to Hacking. San Francisco: No Starch
Press, p. 2-3.
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Utilizing the hardware security features such
as Unified Extensible Firmware Interface (UEFI)
Secure Boot, Trusted Platform Module (TPM),
and hardware (HVR) virtualization. If applicable,
they are scheduling older devices for a hardware
refresh. Modern hardware utilities increase the
boot process's stability, boot process integrity,
system attestation, and support features for high-
risk application containment and elimination. Use
of modern operating systems on outdated hard-
ware results in a reduced ability to protect the
system and critical data, including user creden-
tials from threat actors. According to Bhunia and
Tehranipoor, any outdated hardware that should
be discontinued within the organization should
be discontinued. Updating software on outdat-
ed hardware can cause security issues due to
slowdowns or even hardware failure, paralyzing
the system. For an optimized computer work en-
vironment, the hardwires age and degradation
should be continuously monitored, and manu-
facturer-issued manuals should be consulted be-
fore any major software or hardware upgrade.*

For segregating critical networks and ser-
vices, it is imperative to utilize application-aware
network defenses to block improperly formed
traffic and restrict unauthorized content, accord-
ing to organizations' policy and legal authoriza-
tions. Traditional intrusion detection based on
,known bad" signatures is rapidly decreases its
effectiveness due to encryption and obfusca-
tion techniques. Threat actors conceal malicious
actions and eliminate data over common proto-
cols, making the need for sophisticated, appli-
cation-concentrated defensive systems critical
for modern network environments. The IT staff
must automate the monitoring of suspicious traf-
fic within the network. Manual monitoring is not
recommended due to high volume network traffic
with the large organization, resulting in unneces-
sary resources from the IT staff.®

It is essential to utilize multi-sourced threat

32 Bhunia, S., Tehranipoor, M. (2018). Hardware
Security: A Hands-on Learning Approach. Cambridge:
Elsevier Science, p. 469.

33 Kott, A., Wang, C., Erbacher, R.E. (2015). Cyber
Defense and Situational Awareness. Springer

International Publishing, p. 193.

reputation services for files, URLs, DNS, IPs,
and email addresses. Reputation services help
identify and prevent malicious events and allow
for rapid global responses to threats, reduce
exposure from known threats, and provide ac-
cess to much larger threat analysis and tipping
capability than an organization can provide on
its own. Whether targeted or global campaigns,
emerging threats occur faster than organizations
can handle, resulting in inadequate coverage
of new threats. Multi-source reputation and in-
formation-sharing services can provide a more
timely and effective security posture against ev-
er-changing threat actors. Integrating threat rep-
utation services is an excellent threat deterrent
tool that detects and isolates the threat before
the user activates and infects the network or
particular device.** Multi-Factor Authentication
(MFA) is designed to prioritize user accounts with
elevated privileges, remote access, and/or used
on high-value assets. Physical and software to-
ken-based authentication systems should be
utilized in addition to knowledge-based factors
such as passwords and PINs. To create a robust
cybersecurity environment, organizations should
move away from single-factor authentication,
such as password-based systems, which are
subject to poor user choices and susceptible to
credential theft, forgery, and reuse across mul-
tiple systems. The importance of MFA security
cannot be overstated. MFA improves security by
adding an extra layer of protection, reducing the
intruder’s ability to hack the system. As Grimes
states, it is beneficial for organizations to imple-
ment MFA, and, in some cases, it is required and
part of the compliance.?®

When facing cyber threats, Federal Informa-
tion Security Management Act (FISMA) guide-
lines recommend that chief information security
officers and cybersecurity mitigation and re-
sponse teams identify cyber risk areas, imple-
ment safeguards, detect cybersecurity threats,

34 Ulsch, M. (2014). Cyber Threat! How to Manage the
Growing Risk of Cyber Attacks. New Jersey: Wiley, p.
185.

35 Grimes, R. A. (2020). Hacking Multifactor
Authentication. New Jersey: Wiley, p.137.
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respond to a potential incident, and recover and
restore systems. Institutions need to have an ad-
equate risk mitigation framework to emphasize
prevention, protection, and mitigation, response,
and recovery processes implemented and ap-
proved by the leadership and the governance.

CONCLUSION

In this rapidly evolving technological ecosys-
tem, it is essential to have robust cybersecurity
mitigation techniques in higher educational insti-
tutions such as colleges and universities. Higher
education institutions provide a unique environ-
ment for cybercrimes; whether it is a profession-
al cybercriminal who wants to steal the data for
their personal gain or a student who is just get-
ting into the field of IT and wants to challenge
their skills by conducting the computer system
penetration, the data breach is usually the final
outcome. Universities hold a vast amount of
personal data on students, faculty, and staff. Be-
sides personal data, universities contain govern-
ment-contracted research, and when breached,
the exposed sensitive information compromises
institution security. The core component of the
educational cybersecurity system is the ability for
students, faculty, and staff to connect to educa-
tional systems safely. Cyberattacks on the higher
education system and effective threat mitigation
strategies have not been fully explored and pose
many questions. The literature review on the
background of cyberattacks in higher education
points to common vulnerabilities, such as ran-
somware, DDoS attacks, phishing, social engi-
neering attacks, direct-access attacks. When vul-
nerabilities are understood, higher education risk
mitigation strategies can be utilized to combat the
cyberthreat. The common mitigation strategies
include software update procedures, defending
user privileges and accounts, enforcing signed
software execution policies, formulating system
recovery plan, actively managing systems and
configurations, continuously hunt for network
intrusions, leverage modern hardware security
features, segment networks, and deploy applica-

tion-aware defenses, integrate threat reputation
services, and transition to multi-factor authenti-
cation system can be effective countermeasures
against cyberthreats in higher education.

Cyberattacks on colleges and universities
are increasing in frequency and level of dam-
age incurred. With institutions rapidly expanding
remote systems and networks to support staff,
faculty, and students working from home, hack-
ers also take advantage of increased security
vulnerabilities to steal data, generate profits, and
cause disruption. Cyber threats to higher educa-
tion are likely to grow for the foreseeable future.
It is imperative to meet the challenges posed by
cyberattacks with a robust cybersecurity team,
meticulous planning, strategic thinking, and col-
laboration. Cyber threats are continually evolv-
ing, and there is no guarantee that the threat
higher education institutions face today and the
strategies for mitigating them will work in the fu-
ture. Understanding vulnerabilities, how and why
cyberattacks occur and preventing such attacks
is fundamental to creating a more secure future
for higher education. The cybersecurity chal-
lenges facing higher education are significant,
and the cost of solving them is steep. Institutions
across the higher education landscape find that
effective cyber risk mitigation solutions protect
colleges and universities from potential financial
and reputational risks that come with insufficient
defense.

George B. Liluashvili
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INTRODUCTION

The development of the online transportation mode industry is
growing very fast. The periodic table shows an increase in the number
of vehicles, both motorbikes, cars, auto buses and vehicles that load
logistics, experiencing a significant growth rate transformation. How-
ever, of the four modes of transportation described earlier, motorbikes
have the greatest interest in the general public, this can be seen from
the survey results Badan Pusat Statistik, Kota Madiun 2020 in the table
below:
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Table. 1 Types of Vehicles by Subdistrict
Level Category

. Types of Vehicles by Subdistrict Level
Transportation Category in Madiun City
Type

SDL-1 SDL-2 SDL-3

Motorcycle 28.398 46.058 30.155
Car 449 1.024 671
Oto Bus 11 29 17
Other 262 519 292

Source: Badan Pusat Statistik, Kota Madiun
2020.

Where,

SDL: Sub District Level

1: Sub District Level Manguharjo
2: Sub District Level Taman

3: Sub District Level Kartoharjo

In 2020, the results of a survey from the De-
mographic Institute of Madiun City, show that on-
line motorcycle taxi services can provide a con-
tribution value of IDR 8.2 ftrillion per year to the
Indonesian economy through the income of driv-
er partners (Badan Pusat Statistik, Kota Madiun
2020). This scheme has changed the pattern
while reducing the unemployment rate in Madi-
un City, as in the data released by the National
Labor Force Survey in 2020, that around 8.32
percent of the total> 5,000 online transportation
partners who joined are unemployed (Fakhriyah,
2020).

Based on a review of research results, the
current phenomenon that online motorcycle taxi
drivers in Madiun City revealed that some of the
drivers feel disadvantaged by the partnership
system that is applied. According to the recogni-
tion of one of the drivers who was the object of
research by the researcher, companies in mak-
ing new regulations often act arbitrarily, especial-
ly regulations related to tariffs and distance per
kilometer. (Yuniastuti, et al., 2019).

Apart from the problem of the relationship
between partnerships, another problem lies in
the legality of ojeg as online transportation. Un-
dang-Undang Nomor 22 Tahun 2009 regarding
Traffic and Road Transportation, it states that
motorbikes are not used as public transportation.
This means that if an accident occurs, the driv-

er will not get an insurance policy from the com-
pany, because motorbikes are not part of public
transportation in the zoning route area (Yunias-
tuti, et al., 2019).

Subsequent problems emerged from Pera-
turan Menteri Perhubungan Nomor 18 Tahun
2020 concerning Control of Transportation
in the Context of Preventing the Spread of
COVID-19 and regulations Peraturan Ment-
eri Perhubungan Nomor 18 Tahun 2020 it has
also been adapted by Walikota Madiun to fol-
low Enforcement of Restrictions on Communi-
ty Activities. Please note, that the legal offense
contained in pasal 11 ayat 1d it is stated that
motorbikes are allowed to carry passengers on
terms and conditions that must meet the ele-
ments of the health protocol.

Although, it sparked polemics from most of
the online drivers. However, the regulations
must still be implemented, considering that Ma-
diun City is in the red zone with 1,275 confirmed
active cases as of February 16, 2021 (Madiun
City Government Dashboard, 2021). So, online
transportation modes are very limited, in order
to reduce the spread of severe acute respirato-
ry syndrome coronavirus disease or known as
COVID-19. Based on the above study, this study
focuses on the formulation of related research
discussions, the existence of a legal grand de-
sign in the midst of the current COVID-19 pan-
demic.

RESEARCH METHODS

This research was conducted, based on
the literature study approach technique, where
8 were obtained from the basic rules of online
transportation that discussed the visualization of
data images and digital online sampling of field
data which were then made review papers, in or-
der to provide general knowledge with the aim
and hope of increasing horizons. law and legal
insight, resulting in a scientific study in the form
of a narrative review.

Susani Triwahyuningsih, Sarjiyati, Herma Yusti
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RESULTS AND DISCUSSION

The grand design of legal protection for on-
line transportation drivers can be viewed from
various elements, one of which is that it can
be assessed through the extraction of scientif-
ic libraries. Based on this explanation, there is
a permanent legal concept based on the ap-
propriate work relationship pattern Undang-Un-
dang Ketenagakerjaan. Then, when examined
from a proxy Undang-Undang Ketenagakerjaan
said, therefore, the government's role is need-
ed to guarantee the rights and position of online
drivers in the midst of the COVID-19 outbreak
through bestuurshandeling instruments.

The scheme of government action through
bestuurshandeling instruments can be divided
into several dimensions such as accelerated de-
centralization and orientation decentralization.
Thus, the role model images that can be ex-
plained are as follows:

Legal
Empwerment

A A

Decentralized
Orientation

Accelerated
Decentralization

Picture 1. Mechanism governmental action through
bestuurshandeling instruments

When examined from the two instruments,
which services are more precise, fast and close,
it shows that the government is acting in real or
functional ways in managing the private sector.
On the other hand, the government is obliged to
improve the fulfillment of citizens' rights or recht-
shandelingen to guarantee people and society.
Thus, the function of legal reform can run ac-
cording to the concept of legal empowerment in
Indonesia.

Historically, the government has issued Pera-
turan Perundang-Undangan Nomor 22 Tahun
2009 regarding Traffic and Road Transportation.
Thus, the problem of online transportation driv-
ers can be resolved by the government through

Peraturan Perundang-Undangan. Thus, the legal
elaboration of Peraturan Perundang-Undangan
Transportation of People by Public Motorized
Vehicles Paragraf 1 Pasal 140 huruf a will run
according to the schematic feitelijke handelingen
and rechts handelingen.

Meanwhile, when viewed from the current
situation, namely the COVID-19 pandemic out-
break. The government should be able to issue
bestuurshandeling instruments in the form of
Peraturan Pemerintah Pengganti Undang-Un-
dang (PERPU). Peraturan Perundang-Undan-
gan issued in order to redesign with the aim of
an urgent need to quickly resolve legal problems
that cannot be resolved by means of making Un-
dang-Undang procedurally, so that legal certain-
ty is needed, so the problem is quickly resolved
(Konstitusi, 2009).

The availability of bestuurshandeling in the
form of coercive regulations has been issued
by the government. Based on the search results
accessed through Jaringan Dokumentasi Dan
Informasi Hukum Badan Pembinaan Hukum
Nasional produce 8 (eight) regulations that form
the basis of online transportation arrangements,
namely:

LITERATURE REVIEW RESULTS

Permenhub Nomor 12 Tahun 2019 Regard-
ing Safety Protection for Motorcycle Users Used
for the Benefit of the Community (Republik Indo-
nesia, 2019). This regulation is a form of legal
reform and provisions that recognize the legal
existence of online motorcycle taxis. The regula-
tions also focus on 5 main points, namely driving
safety and security, operational standardization,
calculation of tariffs, provisions for suspend from
companies and supervision by the government.

Putusan Mahkamah Konstitusi Nomor 41/
PUU-XV1/2018 (Konstitusi, 2018). Rules of Putu-
san Mahkamah Konstitusi has strengthened the
provisions Pasal 47 ayat (3) Undang-Undang
LLAJ which does not include motorbikes as pub-
lic transportation, but this article does not pre-
vent motorbike taxis from operating even though
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it is not regulated inside Undang-Undang LLAJ.

Permenhub Nomor 108 Tahun 2017 concern-
ing the Operation of People Transport with Pub-
lic Motorized Vehicles Not on Routes (Republik
Indonesia, 2017). This regulation has regulated
various types of public transportation ranging
from conventional taxis, online taxis on taxime-
ters, tariff setting, operating areas, vehicle de-
mand quotas and the role of applicators.

Putusan Mahkamah Agung Nomor: 37P/
HUM/2017 (Agung, 2017). Peraturan Mahkamah
Agung has canceled 14 Pasal in Permenhub No-
mor 26 Tahun 2017 because it contradicts pera-
turan perundang-undangan on it, like : (1) Pasal
3, 4, 5, and 7 Undang-Undang UMKM, and (2)
Pasal 183 ayat (2) Undang-Undang LLAJ.

Peraturan Presiden Nomor 17 Tahun 2003
about Implementation Undang-Undang UMKM
(Republik Indonesia, 2013) Peraturan Presiden
Nomor 17 Tahun 2003 emphasized that in part-
nership there is a principle of win win solution
partnership and the parties have an equal bar-
gaining position.

Undang-Undang Nomor 22 Tahun 2009
about LLAJ (Republik Indonesia, 2009) The rules
are contained in Pasal 47 ayat (3) Undang-Un-
dang LLAJ do not include motorbikes as public
transport. So that motorbikes cannot be used to
transport people or goods.

Undang-Undang Nomor 20 Tahun 2008
about UMKM (Indonesia, 2008). Regulations
The pattern of partnership relationships between
online motorcycle taxi drivers and companies in-
cludes a profit sharing pattern as follows Pasal
26 huruf f Undang-Undang UMKM.

Undang-Undang Dasar Negara Republik In-
donesia Tahun 1945 (Indonesia, 2002) Rules
contained in Pasal 27 ayat (2) Undang-Undang
Dasar Negara Republik Indonesia Tahun 1945
regulate the position of the state in protecting ev-
eryone to get a decent life and work.

Based on the table explanation. 2 above, it
can be concluded that the government is actually
present in providing legal rights and protection to
online drivers, even though it has not reached
the maximum limit. In addition, there is a lack
of the government's role from a technical point

of view which can be seen from the enactment
of regulations Permenhub Currently, which only
provides recognition to online drivers but specifi-
cally and concretely does not guarantee all com-
ponents needed by online drivers.

Thus, the only issues that can be fixed are in
the scope of which each one covers Kementeri-
an if referring to regulations at the ministerial lev-
el Therefore, it is necessary to design cross-sec-
toral coordination. This means that a deeper role
for the government is needed to break down the
urgent need to issue bestuurshandeling instru-
ments related to driver protection through regu-
lations at a higher level.

The next step, namely disruptive innova-
tion to protect online drivers in the midst of the
COVID-19 pandemic. This should be a momen-
tum for the government, service providers (mer-
chants) and for workers to keep growing and
competing. This disruptive innovation can be
created, among others, through exploiting op-
portunities, targeting market share and ensuring
tariffs. To realize this, a just legal status is need-
ed for all parties.

CONCLUSION

Based on the study of research results, it can
be concluded that strengthening the position of
online drivers is a form of government obligation
as a means of working partners through bestuur-
shandeling in the form of Peraturan Pemerintah
Pengganti Undang-Undang (PERPU) as a stra-
tegic step in an effort to protect online transpor-
tation drivers and disruptive innovation solutions
are a must-have proxy for all elements, both gov-
ernment, service providers (merchants) and the
workforce here online drivers.

Susani Triwahyuningsih, Sarjiyati, Herma Yusti
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INTRODUCTION

In many cases, the choice of non-ICSID arbitration is due to the
circumstance that one of the States involved is not a party to the ICSID
Convention. However, there are cases where either the investor or the
State has chosen a method of arbitration other than the ICSID Conven-
tion, although the latter was available to it.

The inquiry into the reasons for investors’ choice cannot but be
based on the review of the essential features of each method of arbi-
tration and the respective pros and cons. To this end, the dispute set-
tlement methods provided by investment treaties may be conveniently
grouped in two categories, ICSID and non-ICSID, the former consisting
of the ICSID Convention, the latter of all others (including ICSID Addi-
tional Facilities Rules).’

“In order for tribunals to determine whether an investment can be
the subject of international investment arbitration, two steps have to be
followed. First, a tribunal must try to define an investment. Then a tribu-
nal must analyse whether all investments are protected investments®.2

1 Piero Bernardini, ‘ICSID versus non-ICSID Investment Treaty Arbitration’,
(Amicorum Bernardo Cremades, 2009), p. 3-4.
2 Brigitte Stern, ‘Are There New Limits on Access to International Arbitration?’

(ICSID Review, 2010) 25(1), p. 26-36.

Irina Chankseliani
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This paper will be mainly devoted to the no-
tion of direct ‘investment’ in non-ICSID treaty
arbitration. First of all, paper will discuss the
importance of definition of ‘investment, in sub-
stantive rights documents, followed by a discus-
sion on article 25 of the ICSID Convention and
its characterisations. The second part will look
at the definition of ‘investment’ in bilateral in-
vestment treaties and the different types of BIT
definitions. The last part of the paper will mainly
concentrate on arbitration awards rendered by
non-ICSID arbitral tribunals and its interpreta-
tions on definition of ‘investment’; in order for a
comparison, the paper will also discuss several
ICSID awards in relation to the key topic of this
thesis.

After understanding, reviewing and analysing
the issues mentioned above the present author
will then conclude whether or not there is a com-
mon notion of investment in Investor-State dis-
putes.

1. Notion of investment as a
jurisdictional requirement

The definition of the term ‘investment’ has
become one of the most controversial issues
in investment treaty arbitration, in particular as
it relates to jurisdiction. In the absence of an
investment, the jurisdiction of the arbitral tribu-
nal fails ratione materiae. Hence, in most cas-
es the arbitral tribunal will address the question
whether the claimant has made a protected in-
vestment at the outset of the proceeding.® Thus,
questions relating to the existence or scope of
an investment are fundamental to each phase of
an investment treaty dispute. The attribution of
jurisdiction to the tribunal is contingent upon the
claimant having made an investment in the host
state, and thus satisfying the quid pro quo for the
host state’s consent to investment treaty arbitra-
tion. The nexus between the claims and the in-

3 Jean-Pierre Harb, ‘Definition of Investments Protected
by International Treaties: An On-Going Hot Debate’,
(Mealey’s International Arbitration Report, Vol. 26,
#8,2011), p. 1.

vestment shapes the boundaries of the tribunal’s
ratione materiae jurisdiction.

The starting point for understanding the scope
of an International Investment Agreement is the
definition of the terms that activate the protec-
tion afforded under the agreement. Specifically,
such protection usually extends to the ‘Investor’
or their ‘Investment’.®

Investment regimes need to define their
scope ratione materiae. Contemporary treaties
do not reflect the classical formula ‘property,
rights and interests’, which is found in tradition-
al treaties, FCN treaties, to settle claims after
hostilities, and in human rights documents. In-
stead, they are built upon the narrower term ‘in-
vestment’. This usage is now fully accepted even
though the phrase ‘property, rights and interests’
had to a considerable extant acquired a legal
meaning and the term ‘investment’ has its origin
in economic terminology and needed to be un-
derstood and defined as a legal concept when
first used in investment agreements.

The economic debate often assumes that
a direct investment involves (a) the transfer of
funds, (b) a longer-term project, (c) the purpose
of regularincome, (d) the participation of the proj-
ect, and (e) a business risk. These elements dis-
tinguish foreign direct investment from a portfolio
investment (no element of personal manage-
ment), from an ordinary transaction for purposes
of a sale of a good or a service (no management,
no continuous flow of income), and from a short-
term financial transaction.®

The notion of investment and its definitions
are inherently vague, and the meanings of the
term ‘investment’ in economics and investment
protection instruments do not necessarily coin-
cide. These instruments set forth definitions of

4 Zachary Douglas, The International Law of
INVESTMENT CLAIMS, (Cambridge University
Press, 2012), p. 165.

5 Engela C Schlemmer, ‘Investment, Investor,
Nationality, and Shareholders’, The Oxford Handbook
of International Investment Law, (Oxford University
Press, 2008), chapter 2, p. 50.

6 Rudolf Dolzer, Christoph Schreuer, ‘Principles of
International Investment Law’ (Oxford University
Press, 2008), p. 60.
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investment that are quite broad and unhelpful;
the listed categories of things that constitute in-
vestment under these instruments illustrate as-
sets that tribunals would normally find within the
scope of protection even without the help of ex-
plicit language.

Determining whether a particular economic
activity constitutes investment under the defini-
tions of investment protection instruments is one
of the prerequisites for jurisdiction of an arbitral
tribunal.” In this chapter, the definition of the term
investment will be examined according to the
different types of investment treaties, in national
investment legislations and etc.

1.1. Ratione Materiae
Requirements in Substantive
Right Documents (National
Legislation; Bilateral and Other
Investment Protection Treaties;
Multilateral Investment Treaties —
e.g. ECT)

Since the interpretation of definition of ‘in-
vestment’ is the important jurisdictional require-
ment for all investment treaty arbitration, we
will look how it can be interpreted in investment
protection instruments, such as: international in-
vestment treaties (Bilateral Investment Treaties,
Multilateral Investment Treaties) and national
legislation.

One basis for non-contractual ICSID arbitra-
tion is the national investment legislation of the
host state, by which the latter unilaterally offers
to submit investment disputes to ICSID juris-
diction. The consent becomes effective foreign
investor accepts the State’s offer to arbitrate, at
the latest when the foreign investor files its claim
with ICSID.?

National legislation offering consent to IC-
SID’s jurisdiction often contains definitions or

7 Christopher Dugan, Don Wallace Jr, Noah D. Rubins,
Borzu Sabahi, Investor-State Arbitration, (Oxford
University Press 2008), p. 247.

8 Lucy Reed, Jan Paulsson and Nigel Blackaby, Guide to
ICSID Arbitration (Kluwer Law International, 2004),
p. 36.

descriptions of investments to which it relates.
Some of these definitions are quite tense.®
These investments laws sometimes contain
their own definition of investment and very
often also contain other requirements that a
transaction must comply with in order to be
considered as an investment or to be entitled
to certain benefits or privileges. This issue was
discussed in Zhinvali Development Limited v
Republic of Georgia case. The consent to IC-
SID arbitration in Zhinvali was not recorded in
an investment treaty but rather in the national
investment law, the claimant sought compen-
sation for its ‘pre-investment expenditures’ and
the tribunal defined the issue as ‘whether the
claimant’s purported expenditures qualify as
an ,investment” under the 1996 Georgian In-
vestment Law, which supplied the operative
definition of an ‘investment’ for the purposes
of Article 25(1) of the ICSID Convention. The
Tribunal didn’t confront squarely the issue as
to whether; the claimant had acquired a prop-
erty right within the relevant definition of an
investment. Thus, in particular, the tribunal
considered whether, pursuant to the Georgian
Investment Law, the claimant had obtained ‘in-
tellectual property’ by virtue of its expenditure
on preparatory studies and feasibility reports
in respect of a proposed project for the reha-
bilitation of a hydroelectric power plant and its
tailrace tunnel. The tribunal as not satisfied
that the claimant had acquired such a right.
The tribunal went on to consider, whether the
claimant’s ‘development costs’ independently
qualified as an investment. The question posed
by the tribunal was whether Georgia had con-
sented to the treatment of ‘developing costs’ as
an investment for the purposes of Article 25(1)
of the ICSID Convention independently of the
definition of an investment in the 1996 Invest-
ment Law. Unsurprisingly, the tribunal found no
evidence of such consent on the record.™

9 Christoph H. Shreuer, Loretta Malintoppi, August
Reinisch and Anthony Sinclair, The ICSID Convention:
A Commentary (Second edition 2009), p. 121.

10 Zachary Douglas, The International Law of
INVESTMENT CLAIMS, (Cambridge University
Prss, 2012), p. 189.
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Most investment arbitration cases in recent
years are based on jurisdiction established
through BIT’s. The basic mechanism is the same
as in the case of national legislation: the state
parties to the BIT offer consent to arbitration to
investors who are the nationals of the other con-
tracting party. The arbitration agreement is per-
fected through the acceptance of that offer by an
eligible investor."

In order to fulfil ratione materiae requirements
of ICSID Convention it is important for the tribu-
nal to determine what constitutes an ‘investment’
under the specific BIT.

In recent years the vast majority of cases
have been brought to ICSID under the provi-
sions of investment treaties containing con-
sent to jurisdiction. In most cases jurisdiction
is based on a bilateral investment treaty (BIT).
The treaty clauses providing for ICSID jurisdic-
tions are drafted in general terms referring to
future investment disputes.'? For a qualifying
investor to be able to rely on the substantive
protections and procedural safeguards of a
BIT, it must have made an investment protect-
ed by the treaty.

In most modern BITs these definitions have
similar features. They are usually introduced
by a broad, general description followed by a
non-exhaustive list of typical rights. The gener-
al description frequently refers to ,every kind of
asset®. The list of typical rights usually includes:

e Traditional property rights;

Participation in companies;

Money claims and rights to performance;
Intellectual and industrial property rights;

Concession or similar rights.

For the purpose of our main topic it is rele-

11 Rudolf Dolzer, Christoph Schreuer, ‘Principles of
International Investment Law’ (Oxford University
Press, 2008), p. 242.

12 Christoph H. Shreuer, Loretta Malintoppi, August
Reinisch and Anthony Sinclair, The ICSID Convention:
A Commentary (Second edition 2009), p. 122.

13 Lucy Reed, Jan Paulsson and Nigel Blackaby, Guide to
ICSID Arbitration (Kluwer Law International, 2004),
p. 44.

14 Christoph H. Shreuer, Loretta Malintoppi, August
Reinisch and Anthony Sinclair, The ICSID Convention:
A Commentary (Second edition 2009), p. 122-123.

vant to discuss how definition of ‘investment’ are
interpreted in multilateral investment treaties and
how it is important for the ratione materiae re-
quirements.

An investor wishing to avail herself of the of-
fer of ICSID arbitration in an investment treaty
will have to show that two distinct requirements
ratione materiae are met: the transaction out of
which the dispute arises must be an investment
under the ICSID Convention. In addition, it must
be an investment as defined by the applicable
investment treaty.'

Most multilateral and bilateral investment
treaties and trade agreements with investment
chapters include a broad definition of invest-
ment. They usually refer to ‘every kind of asset’
followed by an illustrative but usually non-ex-
haustive list of covered assets. Most of these
definitions are open-ended and cover both di-
rect and portfolio investment. Their approach is
to give the term ‘investment’ a broad, non-ex-
clusive definition, recognizing that investment
forms are constantly evolving. However, there
are some agreements, which provide a differ-
ent approach to defining investment, setting
forth a broad but exhaustive list of covered
economic activities.

For instance, Article 1(6) of the Energy Char-
ter Treaty defines investment as ‘every kind of
asset’ and refers to any investment associated
with an economic activity in the energy sector.

NAFTA, in its Article 1139 provides for a
broad business activity related, exhaustive list
of assets, with specific exclusions. Investments
under the NAFTA include FDI, portfolio invest-
ment (equity securities), partnership and other
interests and tangible and intangible property
acquired ,in the expectation [...] of economic
benefit.”"®

15 UNCTAD, ‘Requirements Ratione Materiae’, p. 16.

16 OECD (2008), "Definition of Investor and Investment
in International Investment Agreements"”, in

OECD, International Investment Law: Understanding

Concepts and Tracking Innovations: A Companion

Volume to International Investment Perspectives,

OECD Publishing, pp. 43-44.
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1.2. Definition of Investment
under Article 25 of ICSID
Convention

The first sentence of Article 25, of the ICSID
Convention provides the following provision con-
cerning the jurisdiction of the centre and ICSID
Tribunals:

The jurisdiction of the Centre shall extend to
any legal dispute arising directly out of an invest-
ment, between a Contracting State (or any con-
stituent subdivision or agency of a Contracting
State designated to the Centre by that State) and
a national of another Contracting State, which
the parties to the dispute consent in writing to
submit to the Centre. When the parties have giv-
en their consent, no party may withdraw its con-
sent unilaterally.

Article 25 of the ICSID Convention limits the
jurisdiction of the ICSID Centre to legal disputes
arising ‘directly out of an investment’. However,
as we have mentioned above, the ICSID Con-
vention does not define the term ‘investment'.
The rationale was ,the essential requirements
of consent by the parties, and the mechanisms
through which Contracting States can make
known in advance, if they so desire, the class-
es of disputes which they would or would not
consider submitting to the Centre®."”” Therefore,
in effect, the parameters of what constitutes an
investment fall to be supplied by the parties’ con-
sent and ultimately by tribunals.

It follows from Article 25 of the ICSID Con-
vention that one of the prerequisites for jurisdic-
tion of the ICSID Centre is that the legal dispute
arises directly out of an ‘investment’. The mean-
ing of the term ‘investment’ is therefore essential
to establish jurisdiction ratione materiae of the
Centre and key in defining the types of disputes
that can be settled by ICSID tribunals.

The jurisdiction ratione materiae, or sub-
ject-matter jurisdiction, of the centre under Ar-
ticle 25(1) is thus defined as ‘any legal dispute

17 World Bank, ‘Report of the Executive Directors on the
Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, 1965, (1
ICSID Rep 23, 28).

arising directly out of an investment.’ Therefore,
ICSID’s subject-matter jurisdiction, as defined in
Article 25(1), has three components:

(a) The requirement of a legal dispute;

(b) The requirement that the legal dispute
arise directly out of the underlying transaction;
and

(c) That such underlying transaction qualifies
as an investment.'®

Each of these elements, the existence of
dispute, the legal nature of the dispute, the di-
rectness of the dispute, and the existence of an
investment may raise jurisdictional questions.™
We have to look all these prerequisites in turn.

The existence of a dispute is a basic premise
for the jurisdiction of any international judicial or
arbitral institution. A dispute requires a minimum
of communication between the parties. This
communication must have revealed a disagree-
ment on a point of law or fact. A failure to respond
to demands by the other side may also signify
a dispute. In addition, a disagreement between
the parties should have some practical relevance
and should not be merely theoretical.

The requirement that there is a legal dispute
is an absolute requirement for ICSID’s jurisdic-
tion. It is independent of the chosen method of
dispute settlement under the Convention and ap-
plies even if a tribunal is authorized to decide on
the basis of equity rather than law. Therefore, the
requirement that there is a legal dispute needs to
be met irrespective of whether the parties have
agreed to submit a dispute to arbitration or to
conciliation, and even if they have agreed under
Article 42(3) that the dispute may be decided ex
aequo et bono.?®

The directness of the dispute in relation to the
investment is also important during the discus-
sions of Article 25(1) of the ICSID Convention.
The element of directness applies to the dispute
in relation to the investment. It does not relate to
the investment as such.

18 UNCTAD, ‘Requirements Ratione Materiae’, p. 7.

19 Rudolf Dolzer, Christoph Schreuer, ,,Principles of
International Investment Law” (Oxford University
Press, 2008), p. 230.

20 UNCTAD, ‘Requirements Ratione Materiae’, p. 9.
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One of the main reasons for resisting a defi-
nition of investment in the Convention was the
fear that it could give rise to lengthy jurisdictional
discussions even if the parties’ consent to sub-
mit a dispute to ICSID was well established. The
concerns did not necessarily involve the notion
of investment itself, but rather what kind of in-
vestment would be a suitable subject matter for
the ICSID system. Proposals were made for min-
imum amounts, or for the exclusion of investment
that pre-dated the Convention. In fact, a number
of attempts were made in the preparation of the
Convention to include a definition of ,investment”
but they all failed.

Therefore, the approach adopted in the
Convention gives potential parties to ICSID ar-
bitration wide discretion to describe a particular
transaction, or a category of transactions, as in-
vestment. Ultimately, however, the requirement
of an investment is an objective one. The par-
ties’ discretion results from the fact that the no-
tion of investment is broad and that its contours
are not entirely clear. But the parties do not have
unlimited freedom in determining what consti-
tutes an investment. Any such determination,
while important, is not conclusive for a tribunal
deciding on its competence. Under Article 41 of
the Convention, a tribunal may examine on its
own motion whether the requirements of jurisdic-
tion are met.?! We can assume that convention
itself gives the parties wide discretion to define
term ‘investment’ as they deem appropriate. With
such a record in Article 25 of the ICSID Conven-
tion restricts the parties to submit just any legal
dispute to ICSID.

In order to further determine above issue,
we should definitely discuss the so-called ‘dou-
ble test’ which is used by the ICSID tribunals for
determination its ratione materiae jurisdiction.
As we have seen from the above analysis, the
notion of ‘investment’ has a crucial role in in-
vestment treaty arbitration submitted to the IC-
SID. In the light of the ICSID’s ratione materiae
jurisdiction, it is important to discuss differenc-
es between ICSID and non-ICSID assessments
about notion of ‘investment’, how the different

21 UNCTAD, ‘Requirements Ratione Materiae’, p. 14.

tribunals determined it. In the context of quali-
fying an investment as a protected investment,
the most obvious distinction between an ICSID
and non-ICSID assessment is that only ICSID
requires close connection to Article 25(1) of the
ICSID Convention.??

In examining whether the requirements for an
‘investment’ have been met, most tribunals ap-
ply a dual test: whether the activity in question
is covered by the parties consent and whether it
meets the Convention’s requirements. If jurisdic-
tion is to be based on a treaty containing an offer
of consent, the treaty’s definition of ‘investment’
will be relevant. In addition, the tribunal will have
to establish that the activity is an investment in
the sense of the Convention. This dual test has
at times been referred to as ‘double keyhole’ ap-
proach or as a ‘double barrelled’ test.?

According to the ICSID convention, a claim
must satisfy above-mentioned double test.
Firstly, claimant’'s claim must be satisfied with
the article 25 of ICSID Convention. Secondly,
claimant’s claim must fulfil the ratione materiae
requirements according to the substantive rights
documents, i.e. bilateral investment treaty, State
contract, national investment law in order for the
arbitral tribunal to have jurisdiction. Non-ICSID
investment arbitrations skip the first test of the
double test and only require claimants to qualify
the second test.

One approach to the interpretation of ,invest-
ment” in Article 25 will orient itself solely to the
definitions in investment treaties. The other ap-
proach will also consider the economic definition
of the notion of investment — so-called ‘Salini
test’. There have been repeated attempts to de-
fine the concept of investment in general terms.
All attempts to reach an agreement on a defi-
nition to be inserted into the Convention failed.
In Salini v Morocco, the Respondent contended
that the contract for the construction of a road
did not constitute an investment in the sense of

22 Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, 14
October 1966, Article 25(1).

23 Christoph H. Shreuer, Loretta Malintoppi, August
Reinisch and Anthony Sinclair, The ICSID Convention:
A Commentary (Second edition 2009), p. 117.
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the Convention. The Tribunal noted that the ex-
istence of an investment under the Convention
was an objective condition of jurisdiction in addi-
tion to consent.

In Salini v Morocco,?* the arbitral tribunal es-
tablished four criteria for the definition of ,invest-
ment”, which is known as a Salini test. According
to this test, the notion of investment implies if
these following four criteria will be met:

e Must involve a substantial contribution/

commitment from the investor;

Must have a certain duration;

Must contain an element of risk for the in-
vestor;

e And must contribute to the economic de-

velopment of the host State.

These four criteria were substantial for under-
standing of an ‘investment’ within the meaning of
Article 25 of ICSID Convention and it considered
the first part of the double test.

Significance of the notion of ‘investment’ as
it is explained above, is crucial in order to ICSID
have jurisdiction over the case. If tribunal will de-
termine that claimant’s claim does not satisfies
the requirements ratione materiae jurisdiction
of ICSID, the tribunal will not have jurisdiction
and case will be out of the scope of ICSID Con-
vention. Thus, the current debates about notion
of ‘investment’ and its interpretation under the
BIT’s, host states national law or multilateral in-
vestment treaties becomes very important issue
in investor-state related disputes.

2. NOTION OF DIRECT
INVESTMENT IN BILATERAL
INVESTMENT TREATIES

The scope of an investment treaty’s applica-
tion has at least two important legal ramifications.
First, a contracting state owes obligations under
the treaty only to those investors and investments
that fall within the treaty’s scope of application or
treaty definitions. Second, the treaty’s definitions

24 Salini Costruttori SpA and Italstrade SpA v. Kingdom
of Morocco, ICSID Case No.ARB/00/4, Decision on
Jurisdiction, 23 July 2001.

and scope of application affect the jurisdiction of
any international arbitral tribunal adjudicating a
dispute brought under its provisions. Therefore,
whether a company or person constitutes an ‘in-
vestor’ or whether an asset or transaction consti-
tutes an ,investment under the applicable treaty
are important jurisdictional questions in invest-
ment treaty arbitration and must be answered at
the threshold of a case.®

Bilateral investment treaties, or BITs, are a
more focused continuation of the practice of con-
cluding bilateral treaties governing ‘friendship,
commerce and navigation.’ BITs are intended to
promote, encourage and protect investments by
nationals of one of the contracting States in the
territory of the other contracting State. The first
BIT was signed between Germany and Pakistan
in 1959. Other Western European governments
soon began concluding BITs with selected devel-
oping States. Since 1990, however, an explosive
growth in the number of BITs worldwide has rev-
olutionized the protection of foreign investments.
In addition to the BIT programs established by
Western States, developing and transition econ-
omy States have embraced BITs in order to en-
courage foreign investments, both from indus-
trialized States and among themselves. Today,
around 3,000 BITs have been signed, covering
countries in practically every region of the world.?®
The significance of BITs is growing and it is vital
how BITs can legitimately protect the rights and
interests of investors and on the other hand the
rights of host state. Therefore, it is remarkable to
review the issue how a claim can be established
according to the BITs in Investor-State treaty ar-
bitration. Out of the 290 investment treaty arbitra-
tion cases, 182 were filed with ICSID, including
ICSID Additional Facility Rules (62%), 80 under
the UNCITRAL Rules (28%), 14 under the SCC
Rules (5%), 5 under the ICC Rules (2%) and 5
under ad hoc arbitration (2%) and few others in
unknown fora (1%).

25 Jeswald W. Salacuse, The Law of Investment Treaties,
(Oxford University Press, 2010), p. 158.
26 ‘Investment Treaty Arbitration: A Primer’, (Latham

& Watkins International Arbitration Practice Number
1563,2013), p. 1.
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In many cases, the choice of non-ICSID arbi-
tration is due to the circumstance that one of the
States involved is not a party to the ICSID Con-
vention. However, there are cases where either
the investor or the State has chosen a method of
arbitration other than the ICSID Convention, al-
though the latter was available to it.

The inquiry into the reasons for investors’
choice cannot but be based on the review of the
essential features of each method of arbitration
and the respective pros and cons. To this end,
the dispute settlement methods provided by in-
vestment treaties may be conveniently grouped
in two categories, ICSID and non-ICSID, the
former consisting of the ICSID Convention, the
latter of all others (including ICSID Additional Fa-
cilities Rules).?”

The purpose of this chapter is to review how
much weight does the notion of ‘investment’ in
bilateral investment treaties carry in order to es-
tablish the jurisdiction international arbitral tribu-
nals.

Definitions serve many purposes. In interna-
tional agreements, they raise difficult policy issues
and are often the subject of hard bargaining be-
tween the negotiating parties. Accordingly, they
should be seen not as objective formulations of the
meaning of terms, but as part of an agreement’s
normative content, since they determine the extent
and the manner in which the other provisions are
to be applied. Thus, the decision on a definition of
terms will be made on a case-by-case basis, taking
into account the purpose and circumstances of the
negotiations at stake. In addition, the Vienna Con-
vention on the Law of Treaties requires that tribu-
nals look first to the ordinary meaning of the terms
of the treaty as the best manifestation of negoti-
ators intent, and that, as a rule, the specific, sub-
stantive provisions of a treaty are given priority over
generalized principles such as those contained in
preambles. Therefore, negotiators need to make
their intentions manifest in the specific provisions,
including definitions.?®

27 Piero Bernardini, ‘ICSID versus non-ICSID Investment
Treaty Arbitration’, (Amicorum Bernardo Cremades,
2009), p. 3-4.

28 UNCTAD, Scope and Definitions, (2011), p. 21.

With the exception of a few of the earlier
treaties, almost all BITs contain a definition ar-
ticle and a cursory glance shows that many of
the BITs in force defined the term ,investment” in
very similar ways. This similarity does not, how-
ever, mean that there exists a universally binding
concept of investment for all purposes. Rath-
er, accepting that the concept has no absolute
meaning and many changes in the future, most
treaties, as noted above, have adopted a broad,
open-ended definition that ensures a certain
amount of flexibility in the treaty’s application.

The issue of whether a BIT should apply
to investments made before the conclusion
of the treaty was previously often the cause of
disagreement during the negotiations. On the
other hand, host States would typically see lit-
tle reason to provide incentives to investments
that had already been made. Furthermore, such
investments had not been subjected to the ap-
proval procedure of the BIT (or current domestic
legislation) and would therefore not fall into the
category of investments to which the host state
would wish to extend preferential treatment. The
home State, on the other hand, would normally
endeavour to seek as wide protection as possi-
ble.?®

The substantive provisions of the BIT typical-
ly apply to assets that fall within the definition of
investment and that are located within the ter-
ritory of one of the BIT parties. Thus, the term
.nvestment” is critical to defining the scope of
application of a BIT and a definition of the term
virtually always appears in a BIT.

Numerous tribunals acting under both the
ICSID and UNCITRAL arbitration rules have ap-
plied this principle. In the words of the UNCITRAL
Tribunal in Saluka v. Czech Republic: ‘as the par-
ty asserting that the Tribunal has jurisdiction to
hear and determine the counterclaim which it
seeks to bring before the Tribunal, the Respon-
dent carries the burden of establishing that juris-
diction exists.” The onus is therefore on the party
asserting an affirmative jurisdiction claim.

29 Rudolf Dolzer and Margrete Stevens, Bilateral
Investment Treaties, (Martinus Nijhoff Publishers, The
Hague/Boston/London, 1995), pp. 25-26.
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At the jurisdictional stage, the burden of proof is
twofold. If jurisdiction rests on the existence of cer-
tain facts, the claimant has to prove them, whereas
facts that make up the merits of the case — i.e. the
facts capable of being analysed as a breach of the
BIT — need only be established prima facie.

Hence, in order to establish the existence of
an investment protected under a BIT the party
assessing that an arbitral tribunal has jurisdiction
would first have to prove that an investment has
been made at a certain time and by an investor
of a certain nationality and, second, to establish
prima facie that the facts he alleges amount to a
violation of the applicable BIT.*®

2.1. The Broad Asset-based
Definition of Investment

The purpose of definitions in legal instru-
ments is to determine the object to which an
instrument’s rules apply and the scope of these
rules’ applicability. Hence, they form part of the
normative content of the instrument. The scope
of application of an IlA depends on the definition
of certain terms, principally ‘investment’. This
definition determines which investments are cov-
ered by its provisions or are excluded from the
coverage of the agreement.?’

Clear benchmarks as to what is an invest-
ment must be developed so as to assess wheth-
er a given asset or transaction is an investment
or some other kind of uncovered commercial
transaction. These benchmarks will form the ba-
sis of treaty text that may subsequently be in-
terpreted on a case-by-case basis in an arbitral
award. Where it is clear that the [IA in question
sets limits as to what can be regarded as an in-
vestment under the terms of the agreement, a
tribunal must respect those limitations.*?

The term ‘investment’ in ordinary parlance

30 Jean-Pierre Harb, ‘Definition of Investments Protected
by International Treaties: An On-Going Hot Debate’,
(Mealey’s International Arbitration Report, Vol. 26,
#8,2011), p. 1-2.

31 UNCTAD, ‘International Investment Agreements:
Flexibility for Development’, (2000), p. 70.

32 UNCTAD, Scope and Definitions, (2011), p. 9.

can refer to the process or transaction by which
an investment is made or to the asset acquired
as a result of that process or transaction. Gener-
ally speaking, investment treaties define an in-
vestment as an asset, rather than a process or
transaction by which an asset is acquired. Thus,
they tend to employ asset-based definitions of
investments. Such definitions tend to be broad
in scope. For example, Article I(g) of the Can-
ada-Costa Rica BIT provides that “investment’
means any kind of asset owned or controlled ei-
ther directly ... or indirectly ... by an investor of
one contracting party’. In order to come within
this and similar asset-based, treaty definitions,
an investment must first of all be an asset. An ini-
tial problem in applying this provision is that trea-
ties, like the Canada-Costa Rica BIT, employing
an asset-based definition of investment, rarely
define the term ‘asset’. One must therefore look
to dictionaries to determine its ordinary meaning.
The word ‘asset’ in most dictionaries is defined
as ‘anything of value’ or a ‘valuable item that is
owned’. Thus, it can be seen that the concept of
‘asset’ is very broad indeed.3?

The continued domination of the traditional
broad asset-based definition risks the possibili-
ty that transactions that were not thought to be
investments at the time the agreement was en-
tered into might nonetheless become covered as
a result of an open-ended nature of the defini-
tion.®*

However, on the other hand, one can iden-
tify three different approaches to employing an
asset-based definition in investment treaties: (1)
a broad asset-based definition with a non-ex-
haustive list of investment forms; (2) a broad
asset-based definition specifying substantive in-
vestment characteristics as well as investment
forms; and (3) an asset-based definition with an
exhaustive list of investment forms.

In addition, as will be seen, even if an invest-
ment meets the asset-based definition of a treaty,
the treaty may nonetheless not cover that asset
if it does not meet certain specific legal, geo-

33 Jeswald W. Salacuse, The Law of Investment Treaties,
(Oxford University Press, 2010), p. 160.
34 UNCTAD, Scope and Definitions, (2011), p. 9.
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graphical, temporal or other requirement.®® The
above-mentioned main asset-based definition of
investment approaches with examples in different
treaties will be outlined below.

Recent BlITs have adopted a more elaborate
formula, illustrated by a list of five groups of spe-
cific rights which usually include traditional prop-
erty rights, rights in companies, monetary claims
and titles to performance, copyrights and indus-
trial property rights as well as concessions and
similar rights. It is frequently stated that these il-
lustrations are not exhaustive.

Moving on, the paper will discuss another ap-
proach of asset-based definition, which defines
specifying substantive investment characteristics
as well as investment forms. Such forms have
certain substantive investment characteristics.
Thus, they define investment as ‘an asset that
has the characteristics of an investment’ and in-
clude a non-exhaustive list of the forms that such
an investment may take.

The third approach of an asset-based defini-
tion is rather different from the above-discussed
approaches; it is an asset-based definition with
an exhaustive list of assets. This list is not sim-
ply illustrative; its purpose is to be precise and
definitive.

Although such definitions limit the invest-
ments covered to only the listed forms, usual-
ly they are still broad enough to include all the
major investment forms currently employed by
investors. Meanwhile, its clarifications and ex-
clusions ensure that any assets lacking the tra-
ditional characteristics required by the treaty par-
ties will not be protected®®. As an example of this
approach we can look in the Canada-Peru BIT’s
Article 1.%7

It is also possible for the parties to adopt a
mixture of, for example, broad and narrow defini-
tions or asset-based and transaction-based defi-
nitions in relation to the different purposes of an
investment agreement. Thus, while some coun-

35 Jeswald W. Salacuse, The Law of Investment Treaties,
(Oxford University Press, 2010), p. 160.
36 Jeswald W. Salacuse, The Law of Investment Treaties,

(Oxford University Press, 2010), pp. 165-166.
37 Canada-Peru BIT, Article 1, 2006.

tries may wish to define ‘investment’ to include
not every kind of asset, but only the specific cat-
egories included in a list, those same countries
may wish to define ‘investment’ more broadly in
an agreement that regulates foreig

2.2. Narrowing the Scope
of the Term ‘Investment’

The possibility of taking a wide approach to
the definition of investment may be contrasted
with developments in recent treaty practice that
seek to narrow down the scope of this term.®
Some IlAs will contain narrower definitions, for
example those that focus only on a ‘closed list’ of
investments.®® A narrow approach was followed
by earlier agreements, which were aiming at the
gradual liberalization of capital movements and
preferred to enumerate the transactions covered
by these agreements.*

Regardless of whether a treaty defines ‘in-
vestment’ broadly or narrowly, assets that fall
within a treaty’s definition nonetheless may have
to meet additional qualifications or requirements
in order to come within the treaty’s scope of ap-
plication and protection. Such additional qual-
ifications may require that an investment be
made (a) in accordance with the laws and reg-
ulations of the host state, (b) in the territory of
a host state, (c) before and/or after the date of
entry into force of the BIT, (d) in certain sectors
of the economy, or (e) in projects classified as
‘approved’ by appropriate governmental author-
ities." Above-mentioned limiting conditions on
the scope of application of the notion of ‘invest-
ment’ given in different BITs, will be reviewed
thoroughly.

38 UNCTAD, ‘Scope and Definitions’, (2011), p. 28.

39 Engela C Schlemmer, ‘Investment, Investor,
Nationality, and Shareholders’, The Oxford Handbook
of International Investment Law, (Oxford University
Press, 2008), p. 56.

40 Catherine Yannaca-Small, Lahra Liberti, ‘Definition
of Investor and Investment in International Investment
Agreements’, (OECD 2008), p. 41.

41 Jeswald W. Salacuse, The Law of Investment Treaties,
(Oxford University Press, 2010), p. 167.
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Some IlAs exclude assets of less than a cer-
tain value, perhaps because these investments
are considered too small to justify the costs of
treaty coverage or perhaps because of a desire
to reserve to domestic investors those parts of
the economy in which small investments are like-
ly to be made.*?

The main reason of lIAs is to promote capital
flow, which should be used for business purpos-
es afterwards. It is the reason why some of the
BITs exclude foreign owned assets for non-busi-
ness use.

The practice of conditioning coverage of an
investment on its compliance with local laws is
an attempt to achieve a very important public
purpose — ensuring that foreign investors ob-
serve host states’ laws and regulations this re-
quirement also corresponds to the principle that
no one should benefit from its own wrongdoing.*?

As we have seen the broad and open-end-
ed definition of investment has remained more
common in BITs, they are focus on investment
protection. New agreements which are signed
recently, using more narrow definitions of ‘invest-
ment’.

3. Definition of Investment
by Non-ICSID Arbitral Tribunals

In the present chapter, there will be a dis-
cussion on investment arbitration awards ren-
dered outside the scope of the ICSID Convention
in arbitrations conducted under the UNCITRAL
Arbitration Rules, or the rules of other arbitral
institutions such as the International Chamber
of Commerce or the Stockholm Chamber of
Commerce, specifically on ‘non-ICSID awards.
In order to assess whether there is, or there is
no common notion of ‘Investment’, as a compari-
son to non-ICSID case law there will be a further
discussion on ICSID tribunal’s decisions as well.

I will start discussion of the cases from Ro-

42 UNCTAD, ‘International Investment Agreements:
Flexibility for Development’, (2000), p. 75.

43 Jeswald W. Salacuse, The Law of Investment Treaties,
(Oxford University Press, 2010), p.167.

mak v Uzbekistan** case. | will analyse how the
international investment arbitration tribunal in
above-mentioned case discussed the concept of
definition of ,investment” outside ICSID. In the
other words, we will look at the question how did
the tribunal qualify the requisite ratione materiae
jurisdictional component outside ICSID to deter-
mine if an investment was protected?

Romak commenced arbitration proceedings
in PCA, against Republic of Uzbekistan.

The tribunal was required to decide whether
Romak’s claim contained a protected investment
in the context of the Switzerland-Uzbekistan Bi-
lateral Investment Treaty of 19934 (‘'SUBIT’).

Romak executed a series of GAFTA con-
tracts for the supply of grain with Uzkhleboprod-
uct, Uzdon and Odil. Another agreement — Pro-
tocol of Intention on Mutual Cooperation, was
concluded between Romak, Uzdon and Uzkhle-
boproduct.

After its unsuccessful attempts to recover
sums due from Uzdon and Uzkhleboproduct,
Romak initiated arbitration proceedings against
Uzdon under the Romak Supply Agreement, ulti-
mately resulting in an arbitral award in Romak’s
favour.#¢ But finally, it was unable to enforce that
award in several countries.

Having seen its enforcement efforts thwart-
ed and the amounts owed for the wheat supplied
remaining outstanding more than ten years after
delivery, Romak brought its claim against Uz-
bekistan under UNCITRAL, on the basis that it
had violated its Swiss-Uzbekistan BIT (SUBIT)
obligations.

In the present case, there are two legal is-
sues, which are important. The First question to
look at would be how to define investment outside
ICSID and under the Swiss — Uzbekistan BIT?
Secondly, is the GAFTA arbitration an invest-
ment under the SUBIT? In legal terms, invest-
ment regimes need to define their scope ratione

44 ROMAK S.A. v Uzbekistan, PCA Case No: AA280,
Award, 26 November 2009.

45 Promotion and the Reciprocal
Investments, signed on 16 April 1993.

46 ROMAK S.A. v Uzbekistan, PCA Case No: AA280,
Award, 26 November 2009, para. 52.

Protection of
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materiae.*” Thus, the tribunal had to determine
whether the contracts or GAFTA award qualified
as a protected investment under the SUBIT.

Uzbekistan objected to the jurisdiction of the
Tribunal on the basis that Claimant had no quali-
fying investment under the BIT. It argued that the
activity envisaged under the Supply Contract was
the sale of goods, which was to take place entirely
outside the territory of Uzbekistan.*® It also relied
on a separate treaty between Switzerland and Uz-
bekistan entered into at the same time as the BIT
on the sale of goods to demonstrate the contract-
ing parties’ intention to exclude such activity from
the scope of the BIT.* It further argued that the
GAFTA Award could not constitute an investment
under the BIT, as the underlying transaction itself
was not an investment. Uzbekistan also relied on
the ,Salini test”,*® arguing that Romak's sale of
goods exhibited no regularity of profit, duration, or
sufficient risk and its impact on the economic de-
velopment of Uzbekistan was negligible.

Romak argued that the definition of invest-
ment outside ICSID is not subject to the double
test applicable in ICSID arbitrations. Therefore,
as the Parties were in a UNCITRAL investment
arbitration, it needed neither qualify Article 25
nor the Salini test, only SUBIT ratione materiae
requirements. Romak proposed that even if the
Salini test applied, its claim would fulfil the re-
quirements. The contracts had duration of over 5
months and could have been extended by agree-
ment. The profits were to finance further scientif-
ic cooperation as detailed in the parties’ Protocol
of Intention. Moreover, Romak assumed consid-
erable risk, as the investment climate in Uzbeki-
stan was not favourable, and involved non-di-
rectly compensable knowledge transfers. Finally,
the contracts did contribute to Uzbekistan’s de-
velopment, as at the time, Uzbekistan desper-

47 Rudolf Dolzer and Christoph Schreuer, Principles
of International Investment Law (Oxford University
Press, 2012), p. 60.

48 ROMAK S.A. v Uzbekistan, PCA Case No: AA280,
Award, 26 November 2009, pp. 98-99.

49 Ibid, para. 100.

50 Salini Construttori SpA and Italstrade SpA v Morocco,
Decision on Jurisdiction, ICSID Case No ARB/00/4,
23 July 2001, (2003) 42 ILM 609, paras. 52-58.

ately needed a cereal supply and such was vital
to the Uzbek population and economy. Romak
contended that its GAFTA award does qualify as
a SUBIT protected investment via Article 1(2)(e)
SUBIT according to which ‘...other rights given
by law, by contract or by decision of the authority
in accordance with the law’ are investments.

Tribunal began its analysis that it was to be
guided by the provisions of the Vienna Conven-
tion, and particularly by articles 31 and 32,°" and
discussed the definition of ‘investment’ by look-
ing at the ‘ordinary meaning’ of the term.

Finally, the tribunal held that ‘the term ‘in-
vestment’ under the BIT has an inherent mean-
ing entailing a contribution that extends over a
certain period of time and that involves some
risk.” Accordingly, despite the broad definition of
investment in the applicable BIT (‘every kind of
assets and particularly...’), the tribunal found that
the claimant did not own an investment within
the meaning of Article 1 of the BIT as its rights
were embodied in and arose out of a sales con-
tract. The tribunal, thus, dismissed the investor’s
claims for lack of jurisdiction. However, this ap-
proach is not yet settled, and if a government
wishes to make sure that a tribunal considers
objective characteristics of an investment, it is
well advised to include them in the definition.>2

The approach of defining an ‘investment’
which is used in Romak v. Uzbekistan case is
followed by different tribunals, such as for ex-
ample Alps Finance and Trade AG v. The Slo-
vak Republic®® case. The tribunal concluded that
couldn’t be ignored the most well-known principle
for exclusion one-off sale transaction might qual-
ify as an investment, and the tribunal assumed
that Alps Finance and Trade AG did not invest in
the Republic of Slovakia in the proper technical
meaning, which confirms that it lacks jurisdiction
over the case.*

51 Vienna Convention on the Law of Treaties, 22 May
1969, Article 31: General rule of interpretation, Article
32: Supplementary means of interpretation.

52 UNCTAD, Scope and Definitions, (2011), p.42.

53 Alps Finance and Trade AG v. The Slovak Republic,
(UNCITRAL Arbitration Rules 1976), Award of 5
March 2011.

54 Alps Finance and Trade AG v. The Slovak Republic,
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The Romak and Alps Finance tribunals decided
that this was not sufficient for purposes of estab-
lishing jurisdiction, since the term ‘investment’ had
an inherent meaning, the elements of which were
a contribution that extends over a certain period of
time and involves some risk. According to the Ro-
mak tribunal, the wording of the treaty ‘must have
no room for doubt that the intention of the contract-
ing States was accord to the term ,investment” an
extraordinary and counterintuitive meaning’. The
decisions are good examples of the ‘objective’ and
‘subjective’ conceptual approaches to the term ‘in-
vestment’.%®

The other ICSID case, where saline’s crite-
ria was considered, is a dispute between Cara-
tube International Oil Company v the Republic
of Kazakhstan.® Above-mentioned case con-
cerns the alleged expropriation of Caratube’s
investments in the oil and gas industry in Ka-
zakhstan. Caratube alleged that the authorities
of Kazakhstan unlawfully terminated Caratube’s
contract. Caratube was claiming that with these
measures Kazakhstan had violated the 1992
US/Kazakhstan BIT.

The tribunal held that the repetition of the
word ‘investment’ in the definition meant that the
parties intended to import into the definition the
ordinary meaning of this concept, which includes
such elements as contribution, duration and risk.
The tribunal relied on domestic materials from
the United States, which indicated that the inten-
tion was to extend protection only to such proj-
ects that constitute investments, as well as to the
2004 United States Model BIT, where repeated
reference to ‘investment’ was replaced by a more
explicit list of characteristics of a project.>” Finally,
the tribunal in its award held, that not every asset
listed in a definition would necessarily constitute

(UNCITRAL Arbitration Rules 1976), Award of 5
March 2011, pp. 1-90.

55 Chester Brown, Commentaries on Selected Model
Investment Treaties (Oxford University Press, 2013),
p. 663.

56 Caratube International Oil Company v. The Republic of
Kazakhstan, ICSID Case No. ARB/08/12 (UNCITRAL
Arbitration Rules), Award of 5 June 2012.

57 Caratube International Oil Company v. The Republic of
Kazakhstan, ICSID Case No. ARB/08/12 (UNCITRAL
Arbitration Rules), Award of 5 June 2012, paras. 1-116.

an investment except it has characteristics inher-
ent to the corresponding economic contribution,
and ruled that it does not have jurisdiction over
the claimant’s claim.

Different approach was determined in the UN-
CITRAL case White v India®®. To follow the case
it is important to discuss factual backgrounds of
the case. In 1989, White Industries, an Austra-
lian mining company, entered into a long-term
contract with Coal India Limited (Coal India), a
State-owned Indian company, for the supply of
equipment to and the development of a coal
mine near Piparwar in India’s north eastern state
of Bihar (the Mining Contract). Disputes relating
to bonus and penalty payments as well as to the
quality of the extracted coal arose between Coal
India and White Industries, prompting the latter
to commence arbitral proceedings under the ICC
Arbitration Rules in 1999. In a majority decision,
the ICC tribunal awarded A $4.08 million to White
Industries in May 2002 (the ICC Award).%®

Coal India tried to set aside the ICC award
in Indian Courts, and White Industries applied to
the New Delhi Courts to enforce the ICC Award,
but both proceedings stayed pending in Indian
Courts nearly 10 years.

After 10 years of fruitless attempts to enforce
ICC Award in Indian Courts, White Industries
commenced UNCITRAL arbitration against India
under the Australia-India BIT. The main jurispru-
dential hurdle for UNCITRAL tribunal was the is-
sue whether mining contract was an investment
and the ICC Award as a continuation of the orig-
inal investment.

India argued in the BIT Arbitration that the
Mining Contract at issue was ,an ordinary
commercial contract for the supply of goods
and services,” and therefore did not consti-
tute an investment under the India-Australia
BIT. However, the tribunal held that White In-
dustries’ contractual rights fell squarely within

58 White Industries Australia Limited v The Republic
of India, (UNCITRAL), Final Award, 30 November
2011.

59 Sandra Friedrich, ‘White Industries v. India: Investment
Arbitration as Last Resort to Overcome Hurdles in
Enforcing Arbitral Awards’, (Latham Watkins LLP,
June 2012), p.1.

Irina Chankseliani



=
(@p)

#17, s3é0mo,2021

Irina Chankseliani

the definition of investment in the India-Aus-
tralia BIT, which included ‘rights to money or
to any performance having a financial value.’
The tribunal clarified that the dispute was ‘not
subject to the ICSID Convention,” and stated
that the so-called Salini test, which ‘imposes a
higher standard’ for defining investment under
the ICSID Convention was ‘simply not applica-
ble.” Nonetheless, the tribunal noted that White
Industries’ commitment under the Mining Con-
tract ‘extended far beyond the provision of
equipment and technical services’ because
White Industries provided its own working
capital, equipment and technical know-how,
hired and trained local workers, and bore the
financial risk of rising costs and penalties for
inadequate performance under the eight-year
contract. Thus, even though the dispute did not
arise under the ICSID Convention, the tribunal
considered that the investment would satisfy
the Salini criteria.

It is important to discuss the Phoenix Action
Ltd. v. The Czech Republic® case, where tribu-
nal determined different approach for defining
the notion of ‘investment.” Phoenix is an Israeli
company, which purchased two Czech com-
panies, Benet Praha (“BP”) and Benet Group
(“BG”), in 2002 while these two companies
were involved in ongoing legal disputes — BG
with a private party, BP with the Czech fiscal
authorities. The Czech Republic challenged
the jurisdiction of the Tribunal on the basis
that Phoenix was an ex post facto sham Israe-
li entity created by a Czech national in order
to establish diversity of nationality. The Czech
Republic specifically asked the Tribunal to de-
cide whether a foreign entity could be created
for the sole purpose of establishing diversity of
nationality, thus triggering ICSID jurisdiction.

In its decision, the Tribunal revisited the of-
ten-cited ,Salini test” which attempts to determine
whether there is an investment for the purposes
of Article 25 of the ICSID Convention. The Sa-
lini test sets out four criteria for an investment
to qualify as such under the ICSID Convention,

60 Phoenix Action Ltd. v. The Czech Republic, ICSID
Case No. ARB/06/5, Award of April 15, 2009.

i.e. (@) a contribution of money or other assets
of economic value, (b) a certain duration, (c) an
element of risk, and (d) a contribution to the host
State’s development.®’

The most extensive list of factors is found in
the case of Phoenix Action v. Czech Republic:

‘To summarize all the requirements for an
investment to benefit from the international pro-
tection of ICSID, the Tribunal considers that the
following six elements have to be taken into ac-
count:

1 — a contribution in money or other assets;

2 — a certain duration;

3 — an element of risk;

4 — an operation made in order to develop an
economic activity in the host State;

5 — assels invested in accordance with the
laws of the host State;

6 — assets invested bona fide.

The Tribunal wants to emphasize that an ex-
tensive scrutiny of all these requirements is not
always necessary, as they are most often fulfilled
on their face, ,,overlapping” or implicitly contained
in others, and that they have to be analysed with
due consideration of all circumstances’.

In above case, the claimant alleged a number of
breaches of the Czech Republic—Israel BIT (1997).
According to the Czech Republic, Phoenix’s claims
fell outside the jurisdiction of the tribunal because
Phoenix was, ‘nothing more than an ex post facto
creation of a sham Israeli entity created by a Czech
fugitive from justice, Vladimir Beno, to create diver-
sity of nationality’. On the facts, the tribunal upheld
this view, finding that the only purpose behind the
creation of the claimant company was to gain ac-
cess to ICSID procedures and not to make a bona
fide investment.’? Accordingly, the transactions
in the case fell outside the ICSID definition of an
Jinvestment” and amounted to no more than an
abuse of process.

61 http://kluwerarbitrationblog.com/blog/2009/07/08/
phoenix-action-Itd-v-the-czech-republic-icsid-case-
no-arb065-award-of-april-15-2009-%E2%80%93-
concept-of-investment-under-the-icsid-convention-
revisited/

62 UNCTAD, Scope and Definitions, (2011), pp. 59-60.
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3.1. Is there a Common Notion
of Investment in Investor-State
Arbitration?

As we have seen above, the main topic of
the thesis is very controversial, there is no con-
crete answer in investor-state arbitration about
what constitutes an investment and thus differ-
ent tribunal’s determinations and adoptions are
very important in order to conclude and say that
in Investor-State arbitration there is a common
notion of investment or not. Before moving to the
answer of the main question of this paper, itis im-
portant to analyse the arbitration case law (main-
ly: non-ICSID, ICSID), concerning the definition
of investment and see how the jurisprudence is
developing from time to time concerning to this
matter. In order to simplify our task, | will divide
the Case Law into three categories and finally it
will be concluded if a common notion of ‘invest-
ment’ in investor-state arbitration can be found.

1. The Salini test approach, cases following

the Salini test;

2. Cases adopting a different formulation,

such as six elements for an investment;

3. Cases, which slimmed down the Salini

criteria, the three objective criteria test.

According to the Salini v. Morocco, the in-
vestment requirement must be respected as an
‘objective condition’ for jurisdiction. Four ele-
ments for defining the definition of ‘investment’
was determined by above tribunal:

1. A contribution;

2. A certain duration of performance of con-

tract;

3. Participation in the risks of the transac-

tion; and

4. Contribution to the economic develop-

ment of the host state of the investment.

In Joy Mining v. Egypt the tribunal noted that
the extent, to which each of the criteria of the Sa-
lini formulation is met, is specific to each particu-
lar case, as they will normally depend on the cir-
cumstances of each case. The same approach
was used in the other famous cases, such as:
Saipem v. Bangladesh; Ulysseas v. Ecuador;
Kardassopoulos v. Georgia, etc. The approach

adopted by the Phoenix v. Czech Republic tribu-
nal, is different from Salini approach. The Tribu-
nal found that there are six elements for defini-
tion of ‘investment’:

1 — a contribution in money or other assets;

2 — certain duration;

3 — an element of risk;

4 — an operation made in order to develop an
economic activity in the host State;

5 — assets invested in accordance with the
laws of the host State;

6 — assets invested bona fide.%?

We will look in turn non-ICSID and ICSID
case law, in which tribunals slimmed down the
Salini criteria and used only three objective cri-
teria test. In this part of the paper, it also will be
discussed in which cases tribunals considered
that the three objective criteria test for defining
an investment is not necessary for non-ICSID
arbitration.

The tribunal in Romak v. Uzbekistan (UNCI-
TRAL) held that ‘the term ‘investment’ under the
BIT has an inherent meaning entailing a contri-
bution that extends over a certain period of time
and that involves some risk.’ Accordingly, despite
the broad definition of investment in the applica-
ble BIT (‘every kind of assets and particularly...’),
the tribunal found that the claimant did not own
an investment within the meaning of Article 1 of
the BIT as its rights were embodied in and arose
out of a sales contract.®

Alps Finance v. The Slovak Republic, which
was conducted by the UNCITRAL tribunal, finds
that although the claim was not brought under
the ICSID Convention, the Contracting States to
the BIT must have considered the Convention's
understanding of what constitutes an ‘invest-
ment’ because the BIT also contemplated ICSID
arbitration; therefore a ‘double check’ approach
should be taken to determine the existence of an
alleged investment.

As for ICSID Awards, for instance, in Saba
Fakes v. Turkey (ICSID) Tribunal used the same
criterion as Romak Tribunal, and noted that, there
are three elements for an investment: (i) contri-

63 UNCTAD, Scope and Definitions, (2011), p.108.
64 Ibid above, p. 98.
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bution; (ii) certain duration; and (iii) element of
risk. It rejected contribution to host state devel-
opments, because an investment expected to be
fruitful may turn out to be an economic disaster
but such investments should not fall outside the
ambit of an investment.

In Caratube v Kazakhstan the tribunal held
that the repetition of the word ‘investment’ in the
definition meant that the parties intended to im-
port into the definition the ordinary meaning of
this concept, which includes such elements as
contribution, duration and risk.®®

The KT Asia v. Kazakhstan tribunal recog-
nized that the claimant ‘must show that it has
made an ‘investment’ under the objective defi-
nition developed in the framework of the ICSID
Convention in order to establish that the Tribunal
has ratione materiae jurisdiction over the present
dispute.’ Citing earlier decisions, the tribunal not-
ed that, (1) commitment of resources, (2) duration
and (3) risk form part of the objective definition of
the term ‘investment’. Similar to the Philip Morris
decision, however, the KT Asia tribunal rejected
the relevance of the investment’s contribution to
the host State’s economic development. The KT
Asia tribunal noted that, ‘while economic devel-
opment of a host State is one of the proclaimed
objectives of the ICSID Convention, this objec-
tive is not in and of itself an independent criterion
for the definition of an investment’.%® Similarly, in
the assessment of the tribunal in Deutsche Bank
v. Sri Lanka, the development of ICSID arbitral
practice suggested that only three criteria were
relevant for the purpose of defining an invest-
ment, namely contribution, risk and duration. On
the contrary, a contribution to the economic de-
velopment of the host State and a regularity of
profit and return should not be used as additional
benchmarks. The tribunal also noted ‘the exis-
tence of an investment must be assessed at its
inception and not with hindsight’.”

As it was mentioned above, different approach

65 Ibid above, p. 104.

66 UNCTAD, ‘Recent Developments in Investor-State
Dispute settlement (ISDS), (April 2014), p.13.

67 UNCTAD, ‘Recent Developments in Investor-State
Dispute settlement (ISDS), (May 2013), p. 8.

was determined in UNCITRAL case White v. India.
Final Award founds that the ‘double-check’ ap-
proach of checking whether there is an ,investment”
under the ICSID Convention and the applicable BIT
is not relevant to a non-ICSID claim brought un-
der a BIT. Similarly, in Guaracachi v. Bolivia Award
(UNCITRAL) considers, that it is not appropriate to
import ‘objective’ definitions of investment created
by doctrine and case law in order to interpret Article
25 of the ICSID Convention, when the proceeding
is a non-ICSID arbitration.

According to the above-mentioned we can
say that the issue is really controversial and it is
very hard to answer directly if there is a common
notion of ‘investment’ In Investor-State arbitra-
tion. As we have seen, different tribunals defined
the term ‘investment’ in a different way. After all
discussions we had above, | am on the view that
non-ICSID tribunals fairly used the three objec-
tive criteria test for defining an ‘investment’. The
reasoning underpinning the test for arbitrations
that are subject to the ICSID Convention should
also be transferable to arbitration governed by
UNCITRAL or any other institutional rules for two
main reasons.

If we will foresee that the newer adopted
BITs trying to precise the definition of ‘invest-
ment’ in BITs. This trend is likely to have been
a reaction to those arbitral awards, which in-
terpreted open-ended definitions in an over-ex-
tensive manner. In particular, some treaties
started to use a closed-list definition instead of
an open-ended one, introduce certain objective
criteria or elements to determine when an asset
can be considered an investment, explicitly ex-
clude certain types of assets and employ other
narrowing techniques.

In order to answer the main question, we
should once again speak about Romak case
and its influence on developing jurisprudence,
because its approach was shared not only
non-ICSID tribunals, but ICSID tribunals as will,
tribunals successfully using this three objective
criteria test, we have seen a lot of examples of
case law, which are using the same criteria in
order to define the term ‘investment.’

The plausibility of the version of the Salini test
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that found favor with the Romak Tribunal is but-
tressed by a second recent decision that espoused
a similar slimmed down three requirement test, al-
beit in this case in the context of Article 25(1) of
the ICSID Convention. Perhaps these are the first
signs of a jurisprudence constante finally beginning
to form on the definition of investment applicable in
international investment arbitration. In terms of its
application of the definition to the facts, the Romak
Tribunal appeared to be, interestingly, more con-
cerned with the fulfilment of the applicable criteria
de facto than de jure. Whatever the reasons for
the Romak Tribunal’'s desire to remain outside the
developing jurisprudence of international invest-
ment law, it will undoubtedly fail. The award is on
the whole well-reasoned, persuasive and eloquent,
making it prime material for citation in future cas-
es, whether tribunals are looking for jurisprudence
constante, or simply handy summaries of applica-
ble reasoning.®® According to the analysis above,
we can say that there is no clear answer about
common notion of investment in investor treaty ar-
bitration, although we cannot ignore the fact that
there are a lot of attempts in order to form the com-
mon notion of investment as by the case law of the
non-ICSID tribunals and by ICSID as well. Despite
the fact that there are cases, which clearly opposes
the idea that in non-ICSID cases there is no need
to use objective test for defining the notion of ‘in-
vestment’ | think that a ,double check" approach
should be taken into account in order to determine
the existence of an alleged investment.

CONCLUSION

The requirement of the definition of ‘investment’
as a protected investment is the main gateway in
Investor-State arbitration. Therefore, there are a lot
of controversies and debates among scholars and
jurists about this vital jurisdictional requirement.

68 Laura Halonen, ,,Bridging the Gap in the Notion
of ,Investment” between ICSID and UNCITRAL
Arbitrations: Note on an Award Rendered under the
Bilateral Investment Treaty between Switzerland
and Uzbekistan (Romak SA v Uzbekistan)”, (ASA
Bulletin, Volume 29, No. 2,2011,ISSN 1010-9153), p.
324-326.

Despite the fact that there are several approaches
for defining the term ‘investment’, the parameters
have considerably remained critical. The defini-
tions of ‘investment’ that have been already adopt-
ed by the tribunal have the particular relevance for
respondent States, who are always striving to per-
suade the tribunal to use the most restrictive inter-
pretation.

It is undisputable that the definition of ‘invest-
ment’ is practically endless; therefore foreign in-
vestors always want broad definition as possible,
whereas the States are willing to adopt the narrow
definition. Thus, it is rather difficult for it to remain
one static definition that will work as a common no-
tion in Investor-State arbitration. As seen from the
topic analysis above, even case law is controver-
sial and do not agree on one — common interpreta-
tion for defining the notion of ‘investment’.

Many arbitral tribunals still only look for the
existence of an ‘objective’ investment conform-
ing to Article 25 of the ICSID Convention and
refer, explicitly or implicitly, to the Salini test,
even though the criteria of the contribution of the
economic development of the Salini test is more
disregarded. However, a balance between the
objective definition of the ICSID Convention and
the subjective definition of the applicable BIT is
obviously very hard to find. Therefore, only the
combination of these two kinds of reasoning
would enable to respect both the consent of the
parties to arbitration but also the core meaning of
the notion of ‘investment’.®

69 Jean-Pierre Harb, ‘Definition of Investments Protected
by International Treaties: An On-Going Hot Debate’,
(Mealey’s International Arbitration Report, Vol. 26,
#8,2011). P. 13.
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“Positive philosophy begins not with thinking about something, but
with free action. lts origin is the act of will — | will, | want, | act...Yes,
it is based on experience as on an occasion. But this is a completely
different experience than the usual sensual experience thus nourished
by empirical philosophy and the empirical sciences. It is an existential
experience, as a result of the supreme divine and at the same time of
my free will and action...Philosophy, unlike other sciences, seeks and
determines its own subject. The latter is not given to him in a ready
form...Philosophical thinking must determine it for itself.”

From this philosophical paradigm, we can see the superiority of the
act of will... the main thing is the will and action... the genuine desire
of the state to achieve the full integration of women in society and the
realization of their potential. We know the supreme value as a primary
value — equality, but the state must be able to establish, determine and
embody this value.

1 Book: Schelling’s Philosophy of Revelation”; Author — Irakli Batiashvili (p. 11)
2019.
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The brief content of the UN Women policy
sets out easily the key messages to create digni-
fied living conditions for women:

‘KEY MESSAGES:

1. Women contribute substantially to eco-
nomic and social development, but are discrimi-
nated against in the world of work;

2. Invest in gender equality and women’s
economic empowerment, more jobs and decent
work for women because it is the right thing to
do and it promotes sustainable growth and de-
velopment;

3. Implement development strategies, poli-
cies and programs that generate more jobs and
ensure decent work for women, particularly in
the informal sector;

4. Promote women'’s leadership in public and
corporate economic decision-making and in em-
ployer’s and worker’s organizations;

5. Promote a culture of equality and shared
responsibility between men and women in paid
and unpaid care work*?

Countries which regulate women’s health
and education tasks better, must focus on wom-
en’s economic and political tasks. In my opinion
these two is strongly related to each other. Edu-
cation's benefit for women is to become a good
workforce and workforce's benefit is having good
wage and this wage should be equal wage as
men have. This all needs to be integrated in the
political long-term program of a country.

After pandemic or crisis situation women
need to be fully engaged in finding responses to
new challenges, planning recovery strategies. It
means that women and men should have equal
voices and opportunities at all levels of economic
decision-making.

‘Empowering women economically and
making them central to solutions is a moral
imperative. But it also makes good econom-
ic sense. A growing body of research shows
that enhancing women’s economic participa-
tion improves national economies, increases
household productivity and living standards,

2 UN Women Policy Brief,,Decent Work and Women’s
Economic Empowerment: Good Policy and Practice”
2012.

enhances the wellbeing of children with posi-
tive long-term impacts*.>

Government should start thinking about Gen-
der-responsive Works Programs. In order not to
turn gender responses into lawmakers-illusion-
ists’ one big bluff and a cascade of tricks, it is
necessary for the country to have gender-aware
economists to support the forming, implementa-
tion and monitoring of gender responsive eco-
nomic policies.

First step is to negotiate with businesses to
collaborate and be involved in gender-respon-
sive work programs. The aim of the government
should be to raise women’s ratio in the work-
force by setting equal wages for men and wom-
en, allowing childcare facilities to be provided on
worksites and requiring provision of work close to
homes. Women should also be involved in mon-
itoring and managing their health improvement
scheme. When childcare would be no boundary
the level of participation of women in a labor mar-
ket will rise higher.

Government should give power to the labor
inspection office to monitor decent work condi-
tions of self-employed women in informal works.
For example: household working, childcare,
aged people care and other informal activities.
This field is very sensitive and when women’s
economic and social situation depends on work,
they sometimes close eyes on working condi-
tions or they do not ask question to themselves:
Is it a decent working condition in 21st Century?

Reality is that women dominate the unpro-
tected informal sector.

“Many women do get paid for domestic
work-cleaning homes, babysitting, and doing
other tasks for wealthier families. But even this
work (in what is known as the ,informal sector”)
falls outside of official statistics because it is of-
ten ,under the table“. The vast majority of these
paid domestics are women lacking benefits or
security in their jobs. This kind of work can pro-
vide women with some income, but such unreg-
ulated jobs are usually low paying and can trap

3 UN Women Policy Brief (Decent Work and Women’s
Economic Empowerment: God Policy and Practice;
Published 2012).
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women in situations that provide neither benefits
nor means of advancement”.*

Georgia faces this sensitive and difficult situ-
ation. Informal Works are not regulated at all. In
reality there is more harm for women in this field
than benefits. The lack of work in formal sector
is the first motivator for women to go in informal
sector and find job with poor wages and without
the necessary conditions for health security.

“The lack of official recognition of the informal
sector has two main effects: on a local level, it
exempts such jobs from health and labor stan-
dards, which laboring in a globalized world may
result in unsafe conditions. And on a global level,
like the invisibility of domestic work, it contributes
to the continued marginalization of women in the
global economy, through international policies
that disadvantage or overlook such work and
therefore the women who perform it“®

When the world is emphasizing on human
beings’ dignity, we should realize that this val-
ue is like a living creature and depends on living
conditions of a human being.

» The right to work is often a crucial enabling
factor for dignity, personal development and so-
cial and economic inclusion®. — Committee on
Economic, Social and Cultural Rights, general
comment No. 18.

As Georgia faces large number of informal jobs,
the first step is that we need to make statistics to
know exact number of informal workers, in parallel
this process should monitor working conditions of
these workers. Afterwards, the government should
think about the legal framework which will regulate
informal sector working conditions. This act should
be mandatory for country’s population and should
have normative power. In my view, this document
should be a guide to the working conditions in infor-
mal sector (working hours, decent working condi-
tions, decent working wages, working strength for
ageing people, workers rest and leisure time and
other general aspects).

4 Book: ,,Outrage to Courage” Author — Anne Firth
Murray (new and revised second edition).

5 Book: ,,Outrage to Courage”; Author — Anne Firth
Murray (chapter: laboring in a globalized world pg.
196).

But if we want to eliminate discrimination
in informal or formal works, we should find its
roots. In article 24 Universal declaration of hu-
man rights women have the right to rest and lei-
sure and they should have conditions to enjoy
these rights. Obviously, women couldn’t enjoy
this right equally with men if they will have a dis-
proportionate share of (unpaid) work at home.
If we look closer stereotypical assumptions and
perceptions about, family and caring responsibil-
ities, exactly these stereotypes are the root of the
discrimination and limitations of women involve-
ment in the labor market. The limitation types as
we see globally is different:

e barriers to entering employment and

work;

e lower wages of formal work and higher

levels of informal and insecure work;

e fewer opportunities for advancement.®

International labor standards also address
equal opportunities and equal treatment for men
and women workers with family responsibilities.
— ILO Convention No. 156 and corresponding
ILO Recommendation No. 165.

As is mentioned in Article 10 of the Conven-
tion on the Elimination of All Forms of Discrimi-
nation against Women States must take all ap-
propriate measures to ensure that women can
enjoy the same access to the same quality of ed-
ucation and training and the same opportunities
in that sphere as men.

Unpaid care work can be arduous, stress-
ful, emotionally difficult and even dangerous for
example: household work and childcare. If left
women unsupported with heavy unpaid care re-
sponsibilities the mental and physical health of
women may deteriorate and degrade danger-
ously.

States must work towards tackling and softly
transforming traditional gender norms and ste-
reotypes. The goal of this tackling should be: an
equal distribution of unpaid care work at home
and sharing responsibilities by men and women
equally.

“Increasing women'’s participation in the formal
or informal labor system was not seen as detri-

6 ILO and UNDP, Work and Family.
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mental fto women'’s unpaid work, since such unpaid
work was never recognized or measured".”

The fact is that working in the informal or
formal sector has a direct proportional effect on
the deteriorating working conditions of women's
unpaid work (housework) and the creation of a
stressful environment if unpaid work is not fairly
shared between men and women.

We see how many problems young women
face ... and we fearfully think about what hap-
pens with ageing?

What is aging? A new stage of development,
a new challenge for women, a new phase of life.
How can elder women find new opportunities
and how than can they use new opportunities in
creative ways if society is stereotyping them as a
burden to family, as caregivers and as not valu-
able asset for a country?

1. Society and a country itself should change
this concept, distorted perception, prejudices and
realize that elder women are productive mem-
bers of society and they must be treated with
dignity and give them resources to fully exercise
their rights.

“Examination of myths and stereotypes that
surround older woman shows how gender bias
and discrimination intensify in old age everywhere,
though the cultural forms may differ. Perhaps the
most widespread stereotype is that of women as
natural caregivers, a notion that continues to sus-
tain the belief in many countries especially, in re-
source — poor countries, that the ,traditional fam-
ily" will take care of its elderly. As several papers
in this volume point out, the view of women as
Lnatural" family caregivers is one that is continual-
ly constructed and constantly reinforced by social
expectations and strictures. One study, in ltaly,
examines the ways in which these expectations
permeate even casual conversations: women typ-
ically apologize if they are not caring for an addi-
tional family member, while men, far from being
expected to care for family members, are regard-
ed as peculiar when they do*“?®

7 Book: ,,Outrage to Courage”; Author — Anne Firth
Murray (chapter: laboring in a globalized world pg.
197).

8 United Nations International Research and Training

As we see the role of women in society by ag-
ing is minimized to caregivers. Why? Maybe the
reason is in the roots. Society sees the little girls,
adolescent girls and women as reproductive line
— contributors of life and not as individuals who
are mothers, workers, educators, mentors, man-
agers, politicians and active participants of so-
ciety. Stigmas sometimes give much harsh and
devastating results than we can imagine. When
society gives one main role to women like repro-
ductive potential, after some period they are seen
useless, not because society is so terrible and in-
human, but because this prejudice is formed on
the basis of the collective unconscious. After this
type of formation society gives women an extra
role (as extra benefit): caregivers. When we want
to start return elders their real and own place in
society, we should first change perceptions and
attitudes of our collective unconscious.

‘Even in wealthy countries, older women'’s
productive contributions are seldom formally rec-
ognized. Many perceptions of older women as un-
productive stem from the belief that women’s pro-
ductive role is limited to their reproductive capacity.
Women'’s value is believed to lie in their ability to
bear children, and particularly sons. Once women
pass the age of reproductive potential, they are
seen as useless. It is assumed that they will no lon-
ger contribute to society and will instead become
burdens, dependent upon support from their chil-
dren and possibly their national government*.®

2. Economic situation of a country and financ-
es should be aimed at the well-being of the el-
derly and their integration into society. The main
issue in this topic is the stage of the country's
economic development: does the country have
a poor economy or a stable well-built economy?
Afterwards it is crucial for a country to implement
financial methods and system which raises the
role of women in gaining money and making
them as an active workforce.

Institute for the Advancement of Women (INSTRAW)
»~Ageing in Gendered World: Women's Issues and
Identities" (Santo Domingo, Dominican Republic
1999).

9 Book ,,From Outrage to Courage" Chapter: ,,Aging in
Men's world"; Author — Anne Firth Murray (new and
revised second edition).
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As is mentioned in INSTRAW publication
~Ageing in Gendered World: Women's Issues
and Identities”: ,Ageing, as a stage of develop-
ment, is a challenge for women. In this period
of life, women should be enabled to cope in a
creative way with new opportunities. The social
consequences arising from the stereotyping of
elderly women should be recognized and elim-
inated. Subsequent meetings on ageing began
to emphasize the integration of older persons
into the life of society, regarding them not as a
burden on productive members of society but as
creative and productive members in their own
right. Women, who because they live longer, rep-
resent the majority of older people in almost ev-
ery country, are a particularly neglected resource
in their elder years*.

What are these aspects on which the new
system for elder women should be built to raise
their potential contribution?

INSTRAW is addressing concepts that have
led to the injustice and afterwards is searching
for potential contributions that every woman can
make to its society. Also it is worthy to discuss the
role of modern technology in the improvement of
women’s economic condition. In my opinion fee-
free programs for learning computers and new
technologies can organize government in rural
communities for women. Country, government
together with private business sector have power
to increase recognition of importance of women
and to give women the feel that they are masters
of their own fate. One way to give women control
over their fate is giving them a chance for eco-
nomic activities. This includes the microfinancing
loans for women. The reasons for special loan
type can be: cottage industries, farming, cooking,
agricultural work. Government should appreciate
works which will not harm elder women, trans-
form their role in society, decrease discrimination
and finally eliminate it. At first sight reader may
think: can this small investment be substantial for
changing status of women? My answer is Yes...
Yes...everything starts from Will.

The severe reality is that social exclusion,
poverty, discriminatory attitudes, prejudices and
perceptions regarding the role of women are

generally more acute for older women than they
are for older men. It's obvious, this women’s dis-
advantaged status takes roots from childhood
and adulthood and day by day intensified in old-
er age.

At first glance longer life expectancy is no
doubt a sign of progress, which is the result of
increasing wealth and access to medical care all
over the world according to relevant percentage.
When you look this picture from one point it is
tempting to think that the problem of women in
poverty is gradually and moderately ebbing, but
unfortunately this is a false impression. When
you come closer and closer to this mosaic you
see a lot of problems regarding elder women
and growing number of them without growth of
economy and without changing the world's per-
ception. Stereotypes bring devastating effect on
elder women and for world as well.

Georgia has one good challenge that elder
women are employed in education system, as
Scientifics as Teachers, as Lecturers. But these
are small percentages.

We need to translate laws, normative acts,
state’s goals in community. We also must focus
on this issue. We need to make changes without
disempowerment of men and real equality with
women and men. Men will be as gentlemen in
society with new vision and respectful values.
These are new challenges not only for Georgia,
but for the whole world.

| think these issues need to be deepened, ex-
panded and will be present alternatives to goal
setting/implementation around this core. So | de-
cided to expand the vision in my dissertation.

Idealistic people create a real society based
on the concept of love and peace.
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Y3060em00 0MIDOOIMYO03®Y (8mB3mgmY-
000@9). ®HOHM3? dMOOM, F0dgdDO BJLE3YOT00.
LOBMBOOMYLO BOHOMO FMamMadL, MNbYOFYH
3Ma3mMagoL @O JommgoL IPYuc®goL, GMaMM3
9360 MmMOYJ307m bodL — LogmEbamolb 3Mb-
H®0OYHMMHdL ©O 9O 06030 YOTYOU,
HMIMYo0E 0M00b Y00, OLOJTYO M-
00, gobavbommadmgd0, 396hmMado, 8969-
396900, 3OMoH03MLYOO O LOBMIOOMHdOL
0Jhogho damboBomagdo. LHoagdgoo bobo-
bob 3gho H0oboL O EOTV6a™M939MM0 FYEI-
30L 3m3Hob0o, oMy H396 BoMIMaz300a9-
600. OEMEO LOBMAOOMYLd JomgoL odemaaL
dbommo gho GmmL GI3OHMEIYJE0IMO
3mhabEoomoL Lobom, GoOE 39MHomOOL
090093 0LObo FO3MYLOY3OG®GO0 HOBOD,

9 United Nations International Research and Training
Institute for the Advancement of Women (INSTRAW)
"Ageing in Gendered World: Women's Issues and
Identities" (Santo Domingo, Dominican Republic
1999).
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©900L OHMame gHoddy 03YmM®BYOO: J39Y4oboL
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10 Book "From Outrage to Courage" Chapter: "Aging in
Men's world"; Author — Anne Firth Murray (new and
revised second edition).
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INTRODUCTION

Acquiring, holding and selling shares constitutes an investment,” rather
than a consumption activity that usually involves some element of gradual
decries in usability or value of the goods/services exploited over time,? this
approach was unanimously agreed by members of the VAT Committee®
up until, the Polysar case,* in which the Court of Justice of the Europe-

1 Oskar Henkow in: Michael Lang/Peter Melz/Eleonor Kristoffersson, ,, Value Added
Tax and Direct Taxation”, p. 666-667.

2 Florian Otto,”Share deals as VAT-relevant Transactions” in ,,Global Trends in
VAT/GST and Direct Taxes”, edited by Pfeiffer/Ursprung-Steindl, p. 326.

3 Guidelines resulting from meetings of the VAT Committee, 28th Meeting, 9-10

July 1990, XX1/1334/90.
4 Judgment in Polysar, C-60/90, EU:C:1991:268.
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an Union (CJEU)? established that the acquisition,
holding and sale of shares do not, in themselves,
constitute economic activities within the meaning
of the VAT Directive,® however, this determination
might differ if the holding of the shares is accompa-
nied by the involvement in the management of the
subsidiary.”

Later the CJEU explained in three landmark
decisions? that the involvement in the management
of the subsidiaries requires the holding company
to provide taxable supplies to its subsidiaries such
as the supply of administrative, financial, commer-
cial and technical services for consideration.® Af-
ter assessing holding companies' activities as an
economic activity liable for VAT, arises the second
question, to what extent the holding company is en-
titled to deduct input VAT?0

Although there had been further CJEU judg-
ments' concerning input VAT deduction'? for ex-
penditure related to the acquisition, holding and
sale of shares, the extent of input VAT deduction
for holding companies remains a controversial
issue and thus indeed considered to be an in-
finite source of discussion amongst tax author-
ities and academic word™, it is clear that the

5 The court of Justice of the European Union will be
referred as the CJEU in the future.
6 Judgment in Polysar, C-60/90, EU:C:1991:268.

7 Ibid Par. 14.

8 Judgment in Floridienne SA, C-142/99,
EU:C:2000:623; Judgment in Cibo Participations,
C-16/00, EU:C:2001:495; Judgment in Welthgrove,
C-102/00, EU:C:2001:416 — which is discussed in
chapter 3.

9 Judgment in  Hong-Kong  Trade, C-89/81,

EU:C:1982:121; Par. 10; Judgment in MVM, C-28/16,
EU:C:2017:7, Par. 44.

10 Joachim Eggers, Bjorn Ahrens, ,,The VAT Treatment
of Holding Companies — German and EU VAT Practice
Perspective”, in International Vat Monitor May/June
2015, on IBFD search platform, p. 138.

11 For example: Judgment in Investrand BV, C-435/05,
EU:C:2007:87; Judgment in Ryanair, C-249/17,
EU:C:2018:834; Judgment in C&D Foods Acquisition,
C-502/17, EU:C:2018:888.

12 For example: Judgment in KapHag, C-442/01,
EU:C:2003:381; Judgment in Kretztechnik, C-465/03,
EU:C:2005:320; Judgment in SKF, C-29/08,
EU:C:2009:665; Judgment in Portugal Telecom,
C-486/11, EU:C:2013:188.

13 Joachim Eggers, Bjorn Ahrens, ,,The VAT Treatment
of Holding Companies — German and EU VAT Practice

case law itself gives rise to various difficulties,
thereby heightening the sense of legal uncertain-
ty“." As a consequence, with the increasing legal
uncertainty, the risk of abusive practices grows.
In this paper, the author concentrates on the
concept introduced by CJEU, for the deduction
right to arise, in case of holding companies, such
as ,direct and indirect involvement in the man-
agement of subsidiaries”, how it's wide scope
can affect principle of abuse of the law, practical
problems related to the identification of compa-
nies aim to be involved in subsidiaries and diffi-
culties related to the identification of proportion
to what extent a taxable person is entitled to
deduct input VAT. For the purpose of the paper
,Mixed-holding Companies”® and case-law re-
lated to them is chosen as a research ground.
However, due to limitations, researched case-
law is not analyzed in light of fiscal neutrality.®

1. MIXED HOLDING COMPANIES

Based on CJEU’s case law, a ,pure” holding
company is the legal entity which’s entire activ-
ity constitutes only holding of shares' and its
economic benefit purely depends on subsidiar-
ies making the profit by conducting the separate

Perspective”, in International Vat Monitor May/June
2015, on IBFD search platform, p. 138.

14 Rita de la Feria, ,,When Do Dealings in Shares Fall
within the Scope of VAT?”, EC Tax Review 18, no. 1

(2008): p. 24.

15 Characteristics of Mixed-holding companies is
discussed in chapter 2.

16 Fiscal neutrality, as one of the most important principles

for EU VAT has been discussed on many occasions.
For further information, please see inter alia OECD
international VAT/GTS guidelines drafts/guidelines
on Neutrality December 2010, Marta Papis — Principles
of Law: Function, Status and Impact in EU Tax Law
— Online Books (Last Reviewed: 1 April 2014) — The
Principle of Neutrality in EU VAT, Jose Manuel
Macarro Osuna — Non-Reduced Rates for E-Books:
Has the ECJ Allowed a Violation of Fiscal Neutrality?
International VAT Monitor July/August 2016.

17 Dennis Ramsdahl Jensen & Henrik Stensgaard (2014),
,The Distinction between Direct and General Costs
with Regard to the Deduction of Input VAT — The Case
of Acquisition, Holding and Sale of Shares”, World
Tax Journal February 2012, page. 9.
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economic activity and distributing dividends to its
shareholders.

According to CJEU case-law, a pure hold-
ing company is not a taxable person unless it
acquires goods and services for the purpose to
conduct an economic activity that might be pres-
ent in case of supplying those goods and ser-
vices to its subsidiaries.®

On the other hand, a mixed holding compa-
ny is a holding company that, besides holding
shares, is directly or indirectly involved in the
management of its subsidiaries and based on
the legal relationship it receives direct consider-
ation for services it supplies to subsidiaries.™ It
should be noted that holding company is a tax-
able person only when it receives consideration
that is directly linked to the participation in man-
agement.?

2. INVOLVEMENT

IN MANAGEMENT

2.1. What tType of sServices is
Rregarded as Involvement

in Management?

The CJEU first mentioned direct and indirect
involvement in the management of subsidiaries
as a basis for the rise of the right to deduct in-
put VAT in Polysar case.?! After that, the court
had to determine what can be considered as
involvement and which type of supplies should
be made by the holding company to be regarded
as a taxable person for deduction right to arise.
These questions had been addressed in three?
landmark judgments, according to which the in-
volvement in the management of the subsidiaries

18 Terra, Julie Kajus — Introduction to European VAT
(Recast), chapter 17.7.9, p. 643.

19 Judgment in  Hong-Kong  Trade, C-89/81,
EU:C:1982:121, Par. 13; Judgment in MVM, C-28/16,
EU:C:2017:7, Par. 35.

20 Terra, Julie Kajus — Introduction to European VAT
(Recast), chapter 17.7.9, p. 643.

21 Judgment in Polysar, C-60/90, EU:C:1991:268, Par. 14.

22 Judgment in Floridienne SA, C-142/99,
EU:C:2000:623; Judgment in Cibo Participations, C —
16/00, EU:C:2001:495; Judgment in Welthgrove, C —
102/00, EU:C:2001:416.

requires the holding company to provide taxable
supplies to its subsidiaries such as the supply of
administrative, financial, commercial and techni-
cal services for consideration.?

The first case related to the involvement in
the management of the subsidiaries was, Floridi-
enne SA and Berginvest SA case.?* Floridienne
SA and Berginvest SA performed: Holding activi-
ties — for which they received dividends, supplies
of Management services to its subsidiaries — for
which they received fees, and financial services
to its subsidiaries — for which they received inter-
est payments.? The CJEU stated that a holding
company that has direct or indirect involvement
in the management of the companies in which
the holding has been acquired shall be consid-
ered as an economic activity in so far as it en-
tails carrying out transactions which are subject
to VAT, such as the supply of administrative, ac-
counting and information technology services
to their subsidiaries.?® The CJEU held that the
payment of dividends is not a consideration for
the management services.?’” Furthermore, the
reinvestment of the dividends received as loans
to the subsidiaries is not a direct, permanent and
necessary extension of the taxable activities of a
holding company.?®

Financial services such as giving loans to
subsidiaries only fall within the scope of the VAT
if loans are carried out ,with a business or com-
mercial purpose characterized by, in particular,
a concern to maximize returns on capital invest-
ment“.?®

In the Welthgrove case, the CJEU had to in-
terpret, and give guidance on the qualification of
the nature of existing transactions between hold-

23 Joachim Eggers, Bjorn Ahrens, ,,The VAT Treatment
of Holding Companies — German and EU VAT Practice
Perspective”, in International Vat Monitor May/June
2015, on IBFD search platform, p. 138.

24 Judgment in Floridienne SA, C-142/99,
EU:C:2000:623.

25 Ibid, Par. 6.

26 Ibid, Par. 19.

27 Judgment in Floridienne SA, C-142/99,

EU:C:2000:623, Par. 21.

28 Ibid, Par. 30.

29 Ibid, Par. 32, Ben Terra, Julie Kajus — Introduction to
European VAT (Recast), chapter 17.7, p. 630.
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ing company and subsidiaries. The members of
Welthgroves' board of directors engaged in the
active guidance of its subsidiaries, however,
remuneration was not charged for those activi-
ties, and only dividends were received from its
subsidiaries.*® As there was no consideration re-
ceived by the holding company for its activities
there was no taxable transaction and no right of
deduction.

According to the Court’s settled case-law, itis
apparent that the involvement of a holding com-
pany in the management of companies in which
it has acquired a shareholding constitutes an
economic activity, within the meaning of Article
9(1) of the VAT Directive, in so far as it entails
carrying out transactions which are subject to
VAT by virtue of Article 2 of that directive, such
as the supply by a holding company to its sub-
sidiaries of administrative, accounting, financial,
commercial, information technology and techni-
cal services.*'

In the end, not only administrative, account-
ing, financial, commercial, information technolo-
gy and technical services, are to be considered
as involvement but the concept includes, day-to-
day management, follow up of budgets, human
resources or financial analytics, legal or account-
ing recordings, and any advisory help that may
be needed for the purpose of conducting eco-
nomic activity by the subsidiaries.??

2.2. Degree of Involvement

When the transaction has actually taken place
in real life it is highly possible that tax authorities
and taxable persons will not face difficulties to
qualify the supplied services as direct or indirect
involvement in subsidiaries. However, the situa-

30 Judgment in Welthgrove, C — 102/00, EU:C:2001:416,
Par. 4-5.

31 judgments in Floridienne and Berginvest, C-142/99,
EU:C:2000:623; Cibo Participations, C-16/00,
EU:C:2001:495; and Portugal Telecom, C-496/11,
EU:C:2013:188.

32 Judgment in Polysar Investments Netherlands BV,
C-60/90, EU:C:1991:268; Judgment in Floridienne and
Berginvest, C-142/99, EU:C:2000:623.

tion is vague when input VAT is directly linked
to the acquisition of shares and deduction right
arises before the taxed transaction takes place.
How should tax authorities make sure that the
company intends to supply taxed transactions?
One of the practical solutions to this question
might be the evidence related to a level of ,deci-
sive” involvement.

Even though, it is apparent from the judgment
in the Cibo Participation case® that CJEU is not
concerned by this question. Cibo has appointed
its chairman as the chairman of the three subsid-
iaries and makes available qualified staff work in
the subsidiaries — in general, administrative, fi-
nancial, commercial and technical management.
Cibo received consideration for the supply of
these services. It acquired new subsidiaries and
deducted VAT on expenses related to this, how-
ever, the tax authorities refused the VAT deduc-
tion on the ground that most of the revenues of
the holding consisted of dividend income.?* The
CJEU recognized the genuine business purpose
of Cibo Participations, which consisted of active-
ly managing the share ownership as a whole and
getting involved in the management of its sub-
sidiaries: this was referred to as the involvement
concept. This ‘involvement’ was considered a
genuine business activity®* and the right of de-
duction was granted.

In this judgment, the CJEU does not address
the French government argument that a level of
,decisive” involvement must be demonstrated,*®
which means that, for the rise of the right to de-
duct, the holding company which acquires the
shares should, in reality, be able to influence the
decision of subsidiary to form a contractual rela-

33 Judgment in Cibo Participations, C-16/00,
EU:C:2001:495.

34 Ibid, Par. 8-10.

35 Odile Courjon (2014) ,Deductibility of VAT on
expenses incurred for the purchase of shares by a
holding: a helpful French Supreme Court decision”,
World Journal of VAT/ GST Law, 3:1, page. 57.

36 Ben Terra, Julie Kajus — Introduction to European
VAT (Recast), chapter 17.7, p. 630. There is not any
reference to this opinion in the Cibo Participations
Judgment, however Ben Terra mentions that ,the
French argument that a level of ,,decisive” involvement
must be demonstrated was rejected”.
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tionship that would result in performing taxable
transactions.

Given these points, it is apparent that from
the CJEU perspective, the degree of involvement
does not play a decisive role as far as the holding
company intends to conduct genuine business
activity. Yet, what if the holding company has
not enough voting power to be involved in the
decision-making process? How should domestic
legislators divide the burden of proof between
taxable persons and tax authorities? In spite of
the validity of those questions, it seems that the
CJEU never addresses the questions of practical
matters and always leaves it to domestic courts,
to assess the case.

3. ABUSE OF LAW
3.1. Abuse of Law Principle in EU
VAT

Abuse of law principle in EU VAT has been
introduced as a measure and principle of inter-
pretation of VAT Directive,*” a concept introduced
by the CJEU is a controversial subject, because
of difficulties related to its practical application
and the possible negative effects on legal cer-
tainty.® However, according to the case-law of
the CJEU, member states have discretion and
to some extent obligation to combat the abusive
practice.?®

37 A. Dourado, Chapter 9. ,,The Meaning of Aggressive
Tax Planning and Avoidance in the European Union
and the OECD: An Example of Legal Pluralism in
International Tax Law” in ,International Tax Law:
New Challenges to and from Constitutional and Legal
Pluralism — (J. Englisch ed., IBFD 2016), Books
IBFD”, p. 5.

38 Maduro, Poaires ,,Foreword." Prohibition of Abuse
of Law: A New General Principle of EU Law? Ed.
Rita de la Feria and Stefan Vogenauer. London: Hart
Publishing, 2011, p. vii.

39 Judgmentin SIA ‘KurSuzeme’,C273/18,EU:C:2019:588,
Par. 34; Judgment in Cussens and Others, C251/16,
EU:C:2017:881,Par.43; Dennis Weberalsoacknowledges
that in some cases there might be consideration of member
states obligation to combat abuse of law, ,,Abuse of Law
in the Context of Indirect Taxation: Why We Need the
Subjective Intention Test, when is Combating Abuse an
Obligation and Other Comments." Prohibition of Abuse

The decisions of the CJEU on abuse in the
field of VAT and direct taxation mixed up general
concepts such as tax avoidance, evasion, abuse,
and fraud until the Halifax*® decision which is re-
garded as the landmark decision on abuse for
value-added tax purposes.*!

In Halifax's judgment, the CJEU defined abuse
as a circumvention of taxing rules through transac-
tions essentially driven by tax reasons.*? Further-
more, the court emphasized on the importance of
the existence of objective factors for detecting the
abusive practices ** and finally by applying the prin-
ciple of proportionality,** the Court underlined that
measures combating the abusive practice could
not be applied in a manner which would result in
legitimately exceeding the reestablishment of the
situation that would have arisen in the absence of
the abusive practices.*®

3.2. Burden of Proof

Along with the question of what is the abuse
of right and what kind of anti-abuse provision may
be used against it, the question of how the burden
of proof should be divided has critical importance.

In Emsland-Starke’s*® case, CJEU scruti-
nized that proof for the subjective*” and objec-

of Law: A New General Principle of EU Law? Ed. Rita de
la Feria and Stefan Vogenauer. London: Hart Publishing,
2011, p. 399-400.

40 Judgment in Halifax, C-255/02, EU:C:2006:121.

41 Pistone, Pasquale. ,,Abuse of Law in the Context of
Indirect Taxation: From (Before) EmslandStarke 1 to
Halifax (and Beyond)." Prohibition of Abuse of Law:
A New General Principle of EU Law? Ed. Rita de la
Feria and Stefan Vogenauer. London: Hart Publishing,
2011, p. 387.

42 Ibid.

43 Judgment in Halifax, C-255/02, EU:C:2006:121, Par. 75.

44 Proportionality principle is one of the fundamental
principles of EU Law and EU VAT, which is not under
the scope of this paper and because of is not discussed in
depth, for further information plea, see inter alia, Nicholas
Emiliou ,, The principle of proportionality in European
law”, Kluwer Law International, 1996; Terra, Julie Kajus
— Introduction to European VAT (Recast).

45 Pistone, Pasquale. supran 39, p. 387.

46 Judgment in Emsland-Starke, C-110/99,
EU:C:2000:695.
47 “the subjective abuse intention” — Weber, Dennis,
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tive*® abuse test ,must be adduced in accor-
dance with the rules of national law, provided
that the effectiveness of Community law is not
thereby undermined®.*®

Existence of objective and subjective abuse
tests, in practice results in a division of the bur-
den of proof. First of all, official authorities should
demonstrate that the objective test has been sat-
isfied and then if it appears that there is a sus-
picion of abuse, an interested party should be
allowed to demonstrate that there was not only
tax advantage reason for the transaction.®

The CJEU permits the legislature to regard
specific situations as abusive but with the ob-
ligation to offer the taxpayer the opportunity to
provide proof to the contrary. It can be assumed
that if the taxpayer produces evidence and the
tax authorities have doubts about this, it is up to
the tax authorities to verify the insufficient nature
of the evidence at issue.®

How the member states will formulate the law
that will be an actual contemplation of the real-
ity is the everyday problem of a legislator and
it is always the question of evaluation of sub-
stance and subjective element of the transaction
by the objective criteria and objective evidence
that leads to greater mysteries of everyday life
of lawyers.

3.3. Involvement as an Inspiration
for Abuse

As it is derived from the case-law of the
CJEU regarding ,direct and indirect involve-
ment”, the concept is broad enough to cover all
kinds of transactions that are subject to VAT, still
result of Marle Participations® case stands as

supran 37, p. 397.

48 “the objective circumstances from which it appears that
the envisioned objective of EU law cannot be attained”
—Ibid, p. 398.

49 Ibid, Par. 54

50 Weber, Dennis, ,,Abuse of Law in European Tax Law:
AnOverview and Some Recent Trends in the Direct and
Indirect Tax Case Law of the ECJ — Part 2”, European
Taxation July, 2013, on IBFD search platform, p. 319.

51 Ibid.

52 Judgment in Marle Participations SARL, C — 320/17,

an example of how ludicrous this way of inter-
pretation can be. The CJEU once more clarified
the concept of direct and indirect involvement in
the management of subsidiaries. The question
was whether the letting of a building by a holding
company to a subsidiary could be considered as
direct or indirect involvement in the management
of that subsidiary and as such giving rise to a
VAT deduction right.53

The CJEU concluded that the letting of a
building by a holding company to its subsidiary
amounts to involvement in the management of
that subsidiary, which must be considered to be
an economic activity giving rise to the right to de-
duct the VAT on the expenditure incurred by the
company to acquire securities of that subsidiary,
on condition that that supply of services is made
on a continuing basis, that it is carried out for
consideration and that it is taxed, meaning that
the letting is not exempt and that there is a direct
link between the service rendered by the supplier
and the consideration received from the benefi-
ciary.>

This judgment not only clarifies the notion of
involvement in the management of a subsidiary
but also takes a broad approach concerning this
phenomenon. Such a broad interpretation will
enable holding companies to recover the input
VAT incurred in relation to shareholding acqui-
sitions, to a greater extent and with more simpli-
fied planning, if they provide taxable services to
these acquired subsidiaries.

The CJEU also clarified that the deduction
should be granted regardless of the amount of
the output VAT, born by supplied services i.e.
even if there is a difference between the amount
of the VAT deduction and the VAT chargeable on
the other hand.®® If this argumentation should be
applied in every situation, member states may
end up departing from the obligation to fight
against abusive practices as in the case where
deductible tax is ten or more time higher that
chargeable, subjective element for conducting

EU:C:2018:537.
53 Ibid, Par. 17.
54 Ibid, Par. 45.
55 Supra n 48, Par. 40.
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agreements for the tax advantage will dominate,
however, due to other existing economical fac-
tors based on Halifax case member states will
not be able to refuse VAT deduction.

On the one hand, the CJEU recognized that
»the right of deduction may be refused when it
is established, in the light of objective evidence,
that that right is being invoked for fraudulent or
abusive ends“.®® Even so, it does not assess
case at hand from that perspective and leaves it
on member states to solve the problem with the
sufficient measures that would comply with the
principle of neutrality’” and proportionality.®®

Another important case regarding the possi-
bility of abuse is Ryanair Case,* which deals with
the question whether a company, which intends
to acquire all the shares of another company in
order to pursue an economic activity consisting
in the provision of management services sub-
ject to VAT to the latter company, has the right to
deduct input VAT paid on expenditure relating to
consultancy services provided in the context of
a takeover bid, even if ultimately that economic
activity was not carried out.

Even though the CJEU acknowledged the im-
portance of the subjective element of the trans-
action ,any person with the intention, as con-
firmed by objective elements, of independently
starting an economic activity, and who incurs the
initial investment expenditure for those purpos-
es must be regarded as a taxable person”,® it
did not evaluate on how the subjective element
should be determined and what is the proportion-
al value of that element and granted the full input
VAT deduction.

56 Judgment in Marle Participations SARL, C — 320/17,
EU:C:2018:537, Par. 41.

57 The CJEU has referred to importance of principle of
Neutrality in many cases, for example: Judgment in
Becker, C-8/81, EU:C:1982:7; Judgment in Puffer,
C-460/07, EU:C:2009:254; Judgment in Zimmermann,
C174/11, EU:C:2012:716, and so on.

58 CJEU has referred to importance of principle of
proportionality in many cases, for example: Judgment
in Rédlihs, C263/11, EU:C:2012:497; Judgment in
Zabrus, C-81/17, EU:C:2018:283 and so on.

59 Judgment in Ryanair, C-249/17, EU:C:2018:834.

60 Judgment in Ryanair, C-249/17, EU:C:2018:834, Par.
18.

Above mentioned interpretation of the CJEU
leads to many unanswered questions, as based
on Marle participations and Ryanair, it can be
considered that if a company will be able to
demonstrate with minimal requirements even
the minor supplies of taxable services,® full input
VAT deduction should be granted, that will prob-
ably lead to more sophisticated tax planning and
conducting not fully artificial but economically in-
significant agreements by holding company for
the advantage of input VAT deduction.

In this regard, an important question arises
from the recent case-law of the court in, direct
taxation judgments related to ,Danish Beneficial
Ownership“.62 What will be the influence and legal
importance of those cases in the field of VAT? re-
mains unclear. However, as it seems, nowadays
fighting against abuse of law and fraud stands as
the number one objective on the political level of
the EU and in the future, we might see CJEU em-
phasizing stricter on abusive practices and the
importance of combating against it.

4. RIGHT TO DEDUCT
4.1. Direct Costs or General
Costs?

The right of deduction is an integral part of
the VAT system and is intended to relieve the
trader entirely of the burden of the VAT paid in
the course of all his economic activities. For the
fulfillment of this Purpose VAT Directive introduc-
es the so-called ,direct link test criteria“.®

61 This question was also raised by Joachim Eggers, Bjérn
Ahrens, ,,The VAT Treatment of Holding Companies
— German and EU VAT Practice Perspective”,
International Vat Monitor May/June 2015, on IBFD
search platform, p. 139-140.

62 Judgment in T Denmark and Y Denmark, Joined cases
C-116/16 and C-117/16, EU:C:2019:135; Judgment
in N Luxembourg 1 and others, Joined Cases C-115/16,
C-118/16, C-119/16 and C-299/16, EU:C:2019:134
— they are considered to represent new approach on
abusive and fraudulent practices in direct taxation field
which combats not only holly artificial agreements but
agreements with less economical importance that tax
advantage, and gives member states wider scope to
combat against it.

63 According to article 167 and 168 taxable person has the
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Based on the nature of the required link be-
tween the individual expenses and the output
transactions of the business, it is subsequently
possible to divide the incurred expenses into two
overall categories, namely direct costs, and gen-
eral cost.®

If there is a direct and immediate link between
the input transaction and the specific output
transactions, the cost will be treated as a direct
cost and will give rise either full or no deduction,
depending on whether the output transaction is
taxable, exempt or out of scope in nature.®®

However, the CJEU has developed a
long-standing line of favorable case law on VAT
deduction on general costs. According to which,
if inputs do not have a direct and immediate link
with a clearly defined part of a taxable person’s
economic activities, the VAT on the inputs may
still be (partly or fully) deductible if expenses can
be characterized as general costs.®

If the nature of expenses is qualified as gen-
eral costs, then there needs to be a direct and
immediate link between the expenses and the
whole business purpose of the holding.’” This
‘business-as-a-whole’ link has become the meth-
od for the Court to link business expenditure di-
rectly to taxed outputs and thereby allowing a
right to deduct. As long as the cost is the conse-
quence of the purpose to serve to business, the
Court seems to allow a deduction.%®

Base on observation of the CJEU case-law®®

right to deduct input VAT as far as goods and services
received are used for taxed transactions.

64 Dennis Ramsdahl Jensen & Henrik Stensgaard (2014),
,»The direct and immediate link test regarding deduction
of input VAT: a consumption-based test versus an
economic-based test?”, World Journal of VAT/GST

Law, 3:2, p. 72.
65 Ibid.
66 Ad van Doesum and Gert-Jan van Norden, ,,European

Union — The Right to Deduct under EU VAT” —
International VAT Monitor, 2011, No. 5, p. 328.

67 Odile Courjon (2014) ,Deductibility of VAT on
expenses incurred for the purchase of shares by a
holding: a helpful French Supreme Court decision”,
World Journal of VAT/ GST Law, 3:1, p. 56.

68 Oskar Henkow (2016), ,Sveda—The increasing
obscurity of the direct link test in EU VAT”, World
Journal of VAT/GST Law, 5:1, p. 51-52.

69 Judgment in Midland Bank, C-98/98, EU:C:2000:300;

on input VAT deduction, It is found that a cost
incurred in connection with an acquisition, sale,
and holding of shares constitutes a general
cost.”

4.2. Full or Partial Deduction?

As it is apparent from the case-law of the
CJEU and above-mentioned practice, mixed
holding companies are considered to represent
taxable persons and their activity can be regard-
ed as economic activity in specific circumstanc-
es, however, one substantial question is still to
be answered ,to what extent mixed holding com-
panies are able to deduct input VAT?”

Answer to this question can be found in
case Larentia + Minerva and Marenave Schif-
fahrt, C-108/14, and C-109/14. In both cases,
companies were involved in the management
of the subsidiaries and deducted fully the input
VAT which was connected to the acquisition of
shares. 7"

Judgment in  Abbey  National, C-408/98,
EU:C:2001:110; Judgment in Kretzteknik, C-465/03,
EU:C:2005:320; Judgment in Securenta, C-437/06,
EU:C:2008:166; Judgment in AB SKF, C-29/08,
EU:C:2009:665.

70 Dennis Ramsdahl Jensen & Henrik Stensgaard (2014),
,The Distinction between Direct and General Costs
with Regard to the Deduction of Input VAT — The Case
of Acquisition, Holding and Sale of Shares”, World
Tax Journal February 2012, p. 18.

71 Judgment in Joind cases Larentia + Minerva and
Marenave, C108/14 and C109/14, EU:C:2015:496,
Par. 7-8, 12-13, ,Larentia + Minerva holds, as a
limited partner, 98% of the shares in two subsidiaries
constituted in the form of limited partnerships with a
limited liability company as general partner. It also
provides those subsidiaries, as a ,management holding
company”, with administrative and business services
for remuneration. In respect of these services subject
to VAT, Larentia + Minerva deducted in full the input
VAT paid in raising from a third-party capital which
was used to fund the acquisition of its shareholdings
in the subsidiaries and its services, in particular
administrative and consultancy services. Marenave
increased its capital in 2006 and the costs for the issue
of shares in connection with that increase gave rise
to a VAT payment of EUR 373,347.57. In the same
year that company, as a holding company, acquired
shares in four ,limited shipping partnerships”, which
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The CJEU once more acknowledged that a
holding company does not have the status of a
taxable person within the meaning of Article 9
of the VAT Directive and, accordingly, does not
have the right to deduct tax under Articles 167
and 168 of that directive when it has as its sole
purpose the acquisition of shares in other under-
takings.”

According to the judgment, expenditure con-
nected with the acquisition of shareholdings in
subsidiaries incurred by a holding company
which involves itself in the management of those
subsidiaries and which, on that basis, carries out
an economic activity must be regarded as be-
longing to its general expenditure and the VAT
paid on that expenditure must, in principle, be
deducted in full.”®

It should also be mentioned that in the case
at hand, holding companies were involved only
in taxable transactions and they didn’t have
exempt or out of scope activities, besides re-
ceiving dividends. Input VAT paid on costs
incurred in connection with a purpose to ac-
quire the shares can only give rise to a right
to deduct when those costs can be charac-
terized as overhead expenses, and the VAT
will be proportionally deductible relative to the
taxable operations of the taxpayer. Even so,
since dividends are excluded from the scope
of VAT, they are not included in the calculation
of the VAT deduction ratio and as a result, the
amount of the deductible tax equals full input
VAT paid.™

The result is different if the holding compa-
ny is involved in exempt or/and out of scope ac-

are partnerships in which Marenave was involved in
the business management for remuneration. From the
VAT payable in respect of the revenue from those
management activities in 2006, it deducted, inter alia,
the entire sum of EUR 373,347.57 as input VAT.”

72 Ibid, Par. 18-19; Terra, Julie Kajus — Introduction to
European VAT (Recast), chapter 17.7.9, p. 643.

73 Judgment in Joind cases Larentia + Minerva and
Marenave, C108/14 and C109/14, EU:C:2015:496,
Par. 33.

74 Odile Courjon (2014) ,Deductibility of VAT on
expenses incurred for the purchase of shares by a
holding: a helpful French Supreme Court decision”,
World Journal of VAT/ GST Law, 3:1, p. 57.

tivities in parallel to taxed economic activity. In
that case, input VAT connected to the acquisition
of shareholdings in subsidiaries paid by a hold-
ing company which does not involve itself in the
management of all subsidiaries and which does
not carry out an economic activity must be re-
garded as only partially belonging to its general
expenditure, so that the VAT paid on that expen-
diture may be deducted only in proportion to the
expenditure which is reflected in the economic
activity.”®

From the holding companies perspective,
The CJEU interpretation and assertion of the
law and existing reality, without any doubt leads
to positive results, and extreme understanding
of the principle of neutrality could be used as
the justification ground for this judgment, ,All
in all, fiscal neutrality has prevailed over the
mere technique of the common VAT system”,”®
however, form the tax policy perspective, it
seems that, in every situation, acquisition of
shares which is accompanied by the intention
to be involved in management, overpowers the
actual intention to invest the capital and make
dividend income, that is not the balanced and
proportional assumption of the situation and
proportional deduction would more accurately
reflect reality.

CONCLUSION

Applying VAT to dealings in shares poses
conceptual and practical difficulties, it is also ap-
parent that not only the CJEU significantly con-
tributed to the development of that uncertainty
but also, in some cases, it has arguably made
matters worse.”’

Based on the assertion of case-law of the

75 Judgment in Joind cases Larentia + Minerva and
Marenave, C108/14 and C109/14, EU:C:2015:496,
Par. 33.

76 Ad van Doesum, Herman van Kesteren, Gert-Jan van

Norden ,,Share Disposals and the Right of Deduction
of Input VAT”, EC Tax Review, 2010-2, p. 73.

77 Rita de la Feria, ,, When Do Dealings in Shares Fall
within the Scope of VAT?”, EC Tax Review 18, no. 1
(2008): p. 24.
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CJEU it is possible to conclude that if a holding
company is directly or indirectly involved in the
management of its subsidiary, and this involve-
ment is expressed and accompanied by making
taxed supplies to the subsidiary, a direct and im-
mediate link between the costs and the taxable
person’s economic activity as a whole will be es-
tablished.

The CJEU has shown taxpayers new routes
to the deduction of input VAT. A holding company
that was involved or plans to be involved in the
management of a subsidiary now has new plan-
ning possibilities that can lead to mitigation of the
VAT burden it otherwise would have to bear.”

The CJEU has emphasized the importance
of strict observations of the principle of legal cer-
tainty upon the interpretation of rules liable to en-
tail financial consequences.® Although based on
observed cases, abuse of law principle and the
legitimate expectations of taxpayers do not seem
to be taken into consideration that could lead
taxpayers to explore these new routes, despite
the remaining open and unanswered questions.

The CJEU’s surprising action makes the EU
VAT system even more sophisticated than it al-
ready is, and it is difficult to analyze and forecast
where the limitations of the CJEU’s approach are
located.®' According to recital 5 of the preamble
to the VAT Directive, VAT should be levied in a
general manner to achieve the highest degree
of simplicity and neutrality®> however the CJEU
seems to be contributing to the adding of ev-
er-increasing and unnecessary complexity to the

78 Dennis Ramsdahl Jensen & Henrik Stensgaard (2014),
,The Distinction between Direct and General Costs
with Regard to the Deduction of Input VAT — The Case
of Acquisition, Holding and Sale of Shares”, World
Tax Journal February 2012, page. 29.

79 Ad van Doesum, Herman van Kesteren, Gert-Jan van
Norden ,,Share Disposals and the Right of Deduction
of Input VAT”, EC Tax Review, 2010-2, p. 73.

80 Judgment in Halifax, C-255/02, EU:C:2006:121, Par.
72.

81 Ad van Doesum and Gert-Jan van Norden, ,,European
Union — The Right to Deduct under EU VAT” —
International VAT Monitor, 2011, No. 5, p. 329.

82 Marta Papis-Almansa — Insurance in European VAT
On the Current and Preferred Treatment in the Light of
the New Zealand and Australian GTS system — Chapter
3,p. 112.

EU VAT system?® that leads to advanced holes
in legislation and even more ground for abusive
consequences without possible reciprocal ac-
tions.

After all, based on the CJEU case-law it is
apparent that approach related to involvement
concept does not infringe existing abuse of law
principle, in theory, however, one of the restraint
outcomes of all these cases is that, while in the-
ory, the burden of proof lies with the tax admin-
istration, the taxpayer is obliged to introduce the
sufficient evidence that the transactions have
actually taken place and their purpose was in ac-
cordance to existing law. In practice, this leads to
a shift of the burden of the proof from the state to
the taxpayer. Yet, it can also be considered that
taxpayers are in a far better position after recent
judgments to defend their VAT deduction rights.®

83 Dennis Ramsdahl Jensen & Henrik Stensgaard (2014),
,The Distinction between Direct and General Costs
with Regard to the Deduction of Input VAT — The Case
of Acquisition, Holding and Sale of Shares”, World
Tax Journal February 2012, page. 29.

84 Odile Courjon (2014) ,Deductibility of VAT on
expenses incurred for the purchase of shares by a
holding: a helpful French Supreme Court decision”,
World Journal of VAT/ GST Law, 3:1, page. 60.
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INTRODUCTION

The present article reviews the penalty as an additional claim se-
curing tool that has been adopted in private or public-legal relations
and nowadays, it is characteristic to the laws of all countries belonging
to the Roman-German (continental) or Anglo-American legal systems.
This is why thorough study of the issue is performed by making focus
on the comparative-legal analysis of the Georgian model and the Ger-
man legal system.

It is noteworthy that the Georgian legislation has been significantly
amended with regards to the penalty. Since 2017, the Civil Code of
Georgia has provided a new definiton of a statutory penalty (Article 625)
within the loan obligations, which was positioned on the 150%-scale,
that was inappropriate and unreasonable from the very beginning, and
thus, it finally diverged from the overall practice adopted in the Euro-
pean countries.

The article provides the review of a complex of issues like: the need
for defining the form of a penalty, the prerequisites for charging and can-
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celling a penalty within the enforcement of deci-
sions, courts’ rulings on inappropriately high pen-
alties, criticism of a statutory penalty determined
under the new standard of Article 625 of the Civil
Code of Georgia and the discretionary authorities
of the judge to rule an inappropriately high penalty.

The article also presents the analysis of a
generalized practice applied by judicial author-
ities, the analysis of high-profile court judge-
ments, and along with outlining the flaws, the
article has also drafted interim findings and rec-
ommendations, which are crucially important for
harmonizing and improving the law.

1. PENALTY - A TOOL HAVING
A PREVENTIVE AND
RESTITUTIONAL FUNCTION

The penalty is one of the essential institutions
of the civil law, which raises expectations for the
participant of contractual relations that they will
be charged with an additional financial responsi-
bilities in case of failure to perform or unconsci-
entious and improper performance of obligations
undertaken with a certain contract, although the
foregoing will not be a reason for releasing them
from major obligations.

For breach of any obligation in contractual re-
lations, certain type of responsibility expressed in
form of a fine (in proprietary influence on a breach-
ing party) migh be considered. The contrahent,
who breaches the legal factors of the contract
(terms, duties and responsibilities), shall have to
spend more funds as a result of additional fines.’

The penalty is distinguished in legal literature
as three different functions of legal mechanism:
estimation of a sum in advance and lifting the
burden of proof from an injured party, who shall
not have to prove the amount of the suffered
loss; preventing-guaranteeing or compelling the
other party to comply with its obligations and not
to face the fine; confining the responsilibity to the
limits determined by the penalty.?

1 Tumanishvili G., 2012. Agreement Drafting Technique
and Normative Regulations, Tbilisi, 31.
2 Svanadze G., 2015. Negotiation and drafting of

A penalty may be imposed on the obligor
regardless of whether the obligee suffered any
kind of harm. ,Penalty payment does not release
the debtor from its obligation to comply with the
duties”.® The fact that proves the breach of a duty
shall be sufficient for this. ,The agreement on a
penalty shall make its essential terms clear, in
particular: the basic obligation and the amount of
money imposed for its breach®.*

According to the definition provided by the
Chamber of Cassations, the penalty is a means
for securing relevant interest of a party in the ful-
filment of its obligation,® the payment obligation
of which arises from the breach of a certain ob-
ligation. Hence, an obligee is always entitled to
claim the right of penalty regardless of whether
they have suffered harm or not. The key to this is
the fact of breach of an obligation.®

The penalty is adopted in private legal rela-
tions — both as alternative and cumulative ones,
because the penalty has a binding power which
calls on the parties to comply with their obliga-
tions in good faith.” In its turn, ,,good faith is relat-
ed to the performance of the obligations imposed
on a person and not to the performance of any
other act that has not been undertaken by the
party within the certain contract or in any other
form towards the other party“. A penalty secures
the possibility to ,compel” a party to the fulfil-
ment of major obligations arising from a certain
agreement. Due to ,such compulsion” it is rather
a penalty sanction than a security,® which ,brings
comfort” to an obligee to be released from the

international business agreements on the example of
international procurement law., Review of Georgian
business law. IV edition, Tbilisi, 45.

3 Zoidze B., 2001. Commentary to the Civil Code of
Georgia, Book 3, Tbilisi, 488.

4 Palandt/Griineberg., 2014. nach Janoschek, Beck’scher
Online-Kommentar, BGB Stand., Edition 31, & 339,
Rn.2.

5 DzlierishviliZ., Tsertsvadze G., RobakidzeI., Svanadze
G., Tsertsvadze L., Janashia L., Contract Law,. Thbilisi,
2014, 593. See judgement of Tbilisi Court of Appeals,
December 14,2010 (N2144-139-2011).

6 Judgment of the Supreme Court of Georgia of 7
October 2015. (N2ob-459-438-2015).
7 Judgment of the Supreme Court of Georgia of 23 June

2011. (Neols-1388-1224-10).
8 Chanturia L., 2012. Security Interest Law, Thbilisi, 235.
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need to prove the harm incurred as a result of the
breach of obligations by the obligor®.® In the giv-
en case, the analysis of dual nature of a penalty®
that lies in its prevention and restitution functions
should be noteworthy.™

The function of the penalty primarily is to se-
cure the fulfilment of an obligation. It is the tool in
hands of an obligee for ,pressure” on the debtor
to comply with its obligations, besides, the obli-
gee is released from the burden to prove the
suffered harm with the purpose to receive the
penalty if the obligor fails to comply or improperly
complies with its obligations.

“The penalty has two essential functions: it
aims at stimulating the performance of an obliga-
tion before its breach’ and the obligor knows in
advance that they will not evade payment of a cer-
tain price for breach of an obligation, while in other
circumstances, they may ,hope” so“*® The Court
of Cassations has provided similar definition of the
given issue — the second function of a penalty is
easy and quick reimbursement of caused harm. If
an obligation is breached, the penalty turned into
a sanction shall be imposed on a breaching party
unconditionally, regardless of whether this breach
has caused harm to the obligee.' However, in

9 Chechelashvili Z., 2010. Contract Law, 2nd edition.
Thilisi, 193. see. Grineberg/Palandt BGB Komm,
2014. 67. Aufl. § 339, Rn. 1.

10 In the legal literature, the penalty is also discussed
as the security means and as the measure for the
obligor’s responsibility. In this regards, see: Chanturia/
Knieper/Chanturia/Schramm., 2010. Das Privatrecht
im Kaukasus in Zentralasien, estandsaufnahme und
Entwicklung, BWV, S. 359.

11 Vashakidze G., 2010. The System of Aggravated
Obligations of the Civil Code, Thilisi, 232.

12 According to the court of cassations, the risk of facing
a penalty has psychological impact on a person that
makes him/her to perform the obligation. The effect
is the following: the breaching party is charged with
a sanction of repressive nature. See Judgment of the
Supreme Court of Georgia of 11 November 2015.
(Neob-570-541-2015)., see Kvinikadze K., 2016.
To reduce the penalty by the court as a ,judicial
intervention” in the principle of contractual freedom,
Justice and Law, Tbilisi, Ne2(50), 85-94.

13 Zoidze B., 2001. Commentary to the Civil Code of
Georgia, Book 3, Thbilisi, 488.

14 http://www.supremecourt.ge/news/id/949
[18.10.2020].

difference from the opinion developed above, in-
stead of pointing to stimulation, Professor Zurab
Tchetchelashvili believes that the penalty secures
the ,compulsion” to perform the major obligations
arising from a contract.

The preventive and restorative function of
a penalty requires profound research, because
its dual nature is frequently found in private and
public legal relations, also in the decisions of
common courts that indicate to its urgency.

1.1. Breach of an Obligation as
the Main Prerequisite for Applying
to the Penalty

Breach of an obligation is a legal postulate
that enables us to take immediate effect of this
institution. Article 361 of the Civil Code of Geor-
gia focuses on proper and faithful performance
of an obligation in the agreed time and place,
though it is the non-performance of this norm
that causes the exercise of the sanction on
which the parties agreed in advance by deter-
mining the penalty when they signed the certain
agreement. ,Proper performance of the terms
of a contract rules out the right of an obligee to
claim a penalty“' The breach of an obligation
may be expressed in its non-performance or im-
proper performance. However, a minor breach,
by considering the principle of a good faith in a
civil turnover, shall not be taken into account”.'® It
follows that any kind of violation (whether inten-
tional or negligent, grave, less serious or minor)
will result in charging a penalty. It is undisputed
that ,significant” or ,minor” breaches of an obli-
gation are assessment categories, and in each
certain case its legitimacy depends on the judg-
ment of the court®."”

15 Toseliani N., 2005. Penalty, Notariate of Georgia,
Thilisi, Ne2-3, 20.

16 Meskhishvili K., Liquidated Damages (Theoretical
aspects and courtjurisprudence) <http://www.library.
court.ge/upload/pirgasamtekhlo_k.meskhishvili.pdf>
[18.10.2020].

17 Meskhishvili K., 2014. Liquidated Damages
(Theoretical aspects and courtjurisprudence) Georgian
Commercial Law Review Journal; 16. <http://ewmi-
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Hence, the harm resulting from the breach of
an obligation has no impact on arising the right
to claim a penalty. Moreover, the right to claim a
penalty is effective even if the breach of an obli-
gation has not caused harm. The mandatory pre-
requisite for claiming a penalty is just a breach of
an obligation.

1.2. The Penalty, as the
Guarantee of Performance of
Obligations and the Penalty as
the Means for Reimbursement
of Harm

The penalty is the superior demand for ex-
ecution, it is free from reimbursement of harm.
If, along with the penalty, an obligee has raised
the demand for reimbursement of harm, both de-
mands shall not be satisfied, because the pen-
alty itself is the minimum sum for compensating
caused harm. In such case, the obligee is priorly
entitled to make a choice between the demands
for compensation of harm or penalty. Imposing
both penalty and compensation for the entire
harm is inadmissible, because it will be a punitive
sanction, which would extremely aggravate the
deteriorate the obligor’s state and cause unrea-
sonable enrichment of the obligee.'®

The nature of penalty securing is the follow-
ing: on one hand, it becomes a guarantee of per-
formance of obligations for contracting parties
and — a means for reimbursement of harm on
the other. This harm may be a loss caused by un-
timely performance of obligations, which has de-
prived a contracting party of the right to get more
profit in economic processes. Lost profit with its
nature means pure economic loss,'® which was
suffered by a contracting party and which would

prolog.org/images/files/7427Georgian_Commercial
Law_Review_III Issue ENG.pdf>[19.10.2020].

18 Svintradze K., Problem of protection of creditor rights
in case of contractual obligation <http://old.gruni.edu.
ge/uploads/content file 1 1902.pdf>[18.10.2020].

19 Willem H. Van Boom., 2004. Pure Economic Loss — A
Comparative Perspective <https://www.researchgate.
net/publication/228140814 Pure Economic Loss -
~ A Comparative_Perspective> [18.10.2020].

not have happened provided the terms of the
contract had been properly complied with.

There is an interesting circumstance when an
obligee shall not have to prove what kind of loss
they have suffered (including lost profit). They
are entitled to receive the penalty as agreed
upon with the obligor. By means of penalty a par-
ty whose rights have been breached operatively
gets remedy for the suffered harm. Hence, be-
yond the fact that the penalty is a kind of guar-
antee for performance, in the event of caused
harm, it releases the obligee from the burden of
proof and bureaucratic standards that they would
face normally, if they applied to the court.

1.3. Standard Requirements
of a Penalty within Legal
Proceedings

In legal literature, the following classifications
of standard requirements of penalty may be dis-
tinguished:

I. Conformity of the terms of a contract —
which means that the parties are free to deter-
mine the amount of the penalty. An obligee shall
not ,force” the debtor to enter into a contract with
obviously unfair terms and conditions. Hence,
the amount of the penalty shall be estimated
on fair basis, when parties are agreeing on it.
The parties shall presume the harm that may be
caused as a result of failure to perform or improp-
er performance of obligations, however, the law
also entitles them to agree on the penalty which
may exceed the presumed harm;

Il. The principle of determining a penalty —
allows to calculate its amount with unjustifiably
high limits; the law stipulates the authority of the
court to reduce the amount of the penalty agreed
by the parties when it is unfairly high if taking into
account the type of breach and the harm caused
as a result of this breach;?'

lll. The limits of the court’s authority:

20 Judgment of the Supreme Court of Georgia of 21
November 2011. (Neols-1214-1234-2011).

21 Judgment of the Supreme Court of Georgia of 17 May
2012. (N2ol-373-354-2012).
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a) the court may reduce the inappropriately
high penalty by considering the circumstances
of the case.?? (CCG, Article 420), the function of
the law in determining the inappropriately high
amount is limited to the imposition of judicial con-
trol.2 The goal of the penalty is to restore the
breached rights of the obligee and not to make
them richer.?* That is why ,the penalty shall be
equal to the breach of an obligation and reason-
able in each certain occasion®?

b) when reducing the penalty, the court takes
into account the proprietary state of the party and
other circumstances as well, in particular: what
is the ratio of the value of performance and harm
caused by non-performance or improper per-
formance with the amount of the penalty, also,
the economic interest of the obligee. The court
shall discuss these circumstances only upon the
request by a party and use its discretion only if
there is such prerequisite.?

Pursuant to Article 420 of the Civil Code of
Georgia, a court, taking into account the circum-
stances of the case, may reduce a dispropor-
tionately high penalty and here arises the discre-
tionary authority of the court to decide what the
circumstances, on which it bases the reduction
of penalty amount, are. In such case, a judge
is granted an exclusive authority to intervene in
the part of ,revising terms of the contract” and
establish the limit of legality and reasonability of
the penalty determined by the parties and with
this he/she shares the practice of the Civil Code
of Germany (GBG). In Germany, if the penalty is
disproportionately high, the court may reduce it
to a relevant amount on the basis of the obligor’s
motion, while, during evaluating the appropri-

22 Ioseliani N., 2016. Disproportionally High Contract
Penalties and Role of the Court in the Sphere of
Protection of Civil Interests, Journal Of Law, Tbilisi,
Nel, 62-74.

23 Chantladze M., Explanation of Expression of the
Will, Reduction of the Penalty, Nominalism Principle,
,»Overview of Georgian Law”, Ne5/2002-1, 174.

24 Cepreesa A.IL., 2006. ['paxxnanckoe npaso., T.1, 6-oe
m3., mox pexn. Toncroro F0.K., M., 694.

25 Decision Ne2/1971-13 of 9 January 2014 of Batumi
City Court.

26 Judgment of the Supreme Court of Georgia of 12
September 2012. (N2ols-819-771-2012).

ateness, any legitimate interest and not just the
property interest of the creditor shall be taken
into account. , The reduction of the penalty shall
be requested by the obligor itself. For this any
expression shall be sufficient, including num-
bers, which will make it possible to find out that
the obligor wants to be released from payment of
inadequately high penalty.”®’

According to GBG, if the obligor promises the
obligee to pay money as a penalty in the event
of non-performance or improper performance of
obligations, then the penalty is payable by the
obligor upon the delay of such performance. If
the performance of obligations consists in for-
bearance, then the penalty shall be payable if the
performed action contradicts the obligation.

GBG knows a very interesting institution
— promising payment of penalty for non-perfor-
mance of obligations (§ 340),22 which means
that ,/f the obligor has promised the penalty in
the event that he fails to perform his obligation,
the obligee may demand the penalty that is pay-
able in lieu of fulfilment. If the obligee declares to
the obligor that he is demanding the penalty, the
claim to performance is excluded”, while, under
§341, If the obligor has promised the penalty in
the event that he fails to perform his obligation
properly, including without limitation performance
at the specified time, the obligee may demand
the payable penalty in addition to performance.
If the obligee has a claim to damages for the
improper performance, the provisions of section
340 (2) apply. If the obligee accepts performance,
he may demand the penalty only if he reserved
the right to do so on acceptance.

GBG implies a procedural norm with regards
to the penalty (§ 345), which refers to sharing the
burden of proof. If the obligor contests the pay-
ability of the penalty because he has performed
his obligation, he must prove performance, un-
less the performance owed consisted in forbear-
ance.

27 Pritting/Wegen/Weinreich., 2006. BGB Kommentar,
Luchterhand, 557.

28 See also: J. Frank McKenna, Liquidated Damages and
Penalty Clauses: A Civil Law Versus Common Law
Comparison, Critical Path; spring 2008, at 3-6.
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2. MANDATORINESS
OF A WRITTEN FORM
OF A PENALTY

The form of a penalty bears a material-legal
function and the agreement requires demon-
stration of bilateral will. Unilateral acknowledge-
ment of penalty does not make the expressed
will authentic, and neither does it give the right
to demand it. It is the agreement between the
parties on the payment of a penalty that creates
the basis for charging it on the defendant. The
aforesaid makes it obvious that ,the penalty in
the Georgian contractual legislation is presump-
tive, real and it shall comply with some formal
criteria“?®

Under Article 418 of the Civil Code of Georgia,
the parties to the contract are free to determine
a penalty that may exceed the possible damag-
es (except the special norm, which is the latest
amendment and is stipulated in Part 5 of Article
625). On the other hand, an agreement on a pen-
alty must be made in written form. Definition of
written form of an agreement of a penalty is a
very important ordain in the Georgian Civil Code
and this is the event, where the given interpreta-
tion differs from the German civil law. In the giv-
en case, Georgian lawmaker has given a special
function to the imperativeness of the form. The
goals of the norm are — to equally defend the in-
terests of both parties by granting them the right
to freely determine the amount of the penalty and
to protect the parties from performing hasty and
imprudent actions by demanding the written form
of the agreement.*

Professor Zurab Chechelashvili duly points
to the imperative ordain of the norm and defines
that it is the legal consequence of the vulnera-
bility of the form that the agreement on penalty

29 Boyak A.J., 2014. Comparative Analysis of the
Contractual Damages and Penalty on the Example
of Georgia and US ,,Overview of Georgian business
Law”, 3rd ed., 12. <http://www.library.court.ge/
upload/biznes _samarTlis_minoxilva 2014.pdf>
[18.10.2020].

30 <http://www.gccc.ge/wp-content/uploads/2016/06/
Artikel-418.pdf>[18.10.2020].

is void as a formless transaction.?' Besides, the
legal outcome of the invalidity does not affect the
overall transaction.

The form is not an end in itself, but a means
for achieving other goals.* If this goal is achieved
without the form determined by the law, then it
shall not be considered as the circumstance ob-
structing the transaction, but if such form is strict-
ly stated in the law, then it is mandatory for a
party to comply with that standard.

Georgian law makes written form of penalty
agreement mandatory even if such form is not
required with respect to such contract, where the
parties shall anyway agree on penalty for secur-
ing obligations.

2.1. Statutory and
Contractual Penalties

Article 417 of the Civil Code of Georgia pro-
vides the legal definition of penalty — as the ad-
ditional means for securing a demand. It belongs
to the category of accessorial rights, meaning
that its origination and authenticity depends on
the existence of main obligations and in its turn,
it is an amount of money [pre] determined by
agreement of the parties,* payable by the obli-
gor in case of nonperformance or improper per-
formance of an obligation. The etymology of the
word in Georgian [30630oLodhgbenm] proves
the same — the charge for breaking the promise.3

31 The validity envisaged under article 59(I) comes
into effect upon the breach of the form determined
by contract or law, if this law carries the function of
authenticity. Further see Chanturia L., 2016. Comments
to the Civil Code, (GCCC), last edition: Nov. 3.

32 Kereselidze D., 2009. The Most General Systemic
Concepts of the Private Law, Thilisi, 285.

33 Zurab Tchetchelashvili writes with criticism in this
respect: a penalty is an agreement, undertaking
additional obligations along with the basic contractual
obligations by the obligor and not ,,the sum of money
predetermined under the agreement between the
parties”, as it has been noted in article 417 of CCG.

34 Compare with GBG § 339:,,Where the obligor promises
the obligee, in the event that he fails to perform his
obligation or fails to do so properly, payment of an
amount of money as a penalty, the penalty is payable
if he is in default. If the performance owed consists in
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According to professor Lado Chanturia, a penal-
ty is always the amount of money that shall be
paid by the obligor to the obligee and its payment
of the penalty in form of goods is inadmissible.
Origination of the penalty may depend both on
the agreement between the parties and (provid-
ed the prerequisites demanded by the lawmaker
are met) on the lawmaker’s desire. Considering
these factors, in the literature on law, statutory
(normative) and contractual penalties are differ-
entiated.®®

The parties in contractual relations have an
option to stipulate in the contract the means of
security that is acceptable for them and adapt-
ed with the content of the contract. However, in
practice, a choice is always made in favor of a
means of security characterized by the thriftiness
of protection of the right and the quickness of de-
mand satisfaction.3®

In the event of a contractual penalty (in Ger-
many is the same as ,Vertragsstrafe” — contrac-
tual fine) only a consensus between the parties
is decisive. They are absolutely free in determin-
ing the amount of the penalty, while the statutory
penalty provides precise definition of its maxi-
mum rate and is mandatory for any legal entity.
An obligee may demand a normative penalty for
any occasion, regardless of whether there is an-
other agreement between the parties. The law-
fulness of the contractual penalty is expressed in
its conformity with the law. Reasonability means
such reduction, which protects the interests of
an obligor and where the penalty does not lose
its legal function as a result of such reduction. A
proper performance interest shall be redressed
to the obligee.*”

One of the major features of the difference
between the statutory and contractual penalties
is its certain character. Any of such normative

forbearance, the penalty is payable on breach.” Also
see: ['paxxnaHckoe yinokeHne ['epMaHny, Tep. ¢ HEM.
Beprmanna B., 2006. 2-oe m3nanue, M, 8§3.

35 Chanturia L., 2012. Security Interest Law, Thbilisi, 237.

36 Shotadze T., 2011. Comparative Analysis Of The
Mortgage And ,,Security Property”, Journal Of Law,
Thilisi, Ne1,139-140.

37 TI'pummn JI.A., 2005. HeycTolika: Teopus, mMpaKTHKa,
3aKoHOAATENLCTBO, M., 100.

penalties are intended for that certain case for
which it has been established by the lawmak-
er.®® The lawmaker always establishes either its
specific amount or the rule, according to which
the amount of the statutory penalty shall be de-
termined.*® For a classic example, according to
Part 3, Article 31 of the Georgian Labor Code,
~An employer shall be obliged to pay an employ-
ee 0.07 percent of the delayed sum for each day
of any delayed compensation or payment.” ,The
aforesaid does not mean the right of the parties to
increase the amount of the penalty themselves,
however, its change but its change to the detri-
ment of the employee is inadmissible and even if
there is bilateral will of the parties, the imperative
provision of the lawmaker may not be changed
and any such reservation is void*“.*°

The latest model of statutory penalty is Part
5 of Article 625 of the Civil Code of Georgia, in
which the lawmaker originally set the remainder
of the loan at 150 percent per annum of the out-
standing principal amount of the loan, and in the
current edition, the ongoing remainder of the loan
has been determined as 1.5 as much amount
of the principal amount of the loan. There is no
doubt that the unprecedentedly high rate of stat-
utory penalty causes significant harm to the legal
status of consumers of banking/credit product on
the market and this is why it ought to be timely
reduced to a reasonable minimum.

Since the lawmaker set the maximum limit of
the statutory penalty for a loan agreement, Ar-
ticle 420 cannot be applied to such categories
of disputes by the judiciary, as there is a special
norm regulating disputes established in the law,
which is a kind of guideline for a judge. That is
why the following deserves criticism: if so far the
court was entitled to review the lawfulness and
reasonability of the contractual penalty and to es-
tablish the compliance standards, the legislative

38 Judgment of the Supreme Court of Georgia of 21
March 2011. (N2ob-409-406(k-10).

39 Judgment of the Supreme Court of Georgia of 6 May
2015. (N2ob-1158-1104-2014).

40 Chanturia L., 2012. Security Interest Law, Tbilisi, 235.
237-238. Also, see: Judgment of the Supreme Court
of Georgia of 7 November 2011. (N2ol-1298-1318-
2011).
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amendments have established such maximum
limit of the statutory penalty for loan agreements,
which initially deprives the judge of the possibility
to ,revise” certain loan agreements. As a result,
the ,weak party” has become even more vulner-
able during the proceedings.*'

It is undisputed that the amendments were
crucial for uninterrupted conduct of economic
process. Indeed, many companies emerged on
the Georgian market, which were offering sim-
plified loan procedures; their crediting policy
was conducted with violations and as a result,
over-indebtedness increased and the poverty
rates of the population reached a catastroph-
ic index. The legislator’s interference aimed at
monitoring such grave relations and creating
more defence tools for consumers; however,
the faults of the reform were negative from the
very beginning. Even though stipulated strict
regulations, aimed at protection of obligors,
were timely and necessary, it would be effective
only if the reasonable interest and penalty rates
had been determined.

3. PREREQUISITES FOR
CHARGING AND CANCELLING
PENALTY WITHIN ENFORCEMENT
OF DECISIONS

The necessary prerequisite for promoting
and harmonizing judiciary is the effective en-
forcement of the decisions taken by the court,
arbitration or other authorized persons/bodies.
Otherwise, the Latin ,ubi jus, ibi remedium”™?
echoes the following: ,When the law gives the
right, it also gives the means of its protection®.

41 For criticism of norm-creative activities, see: 28.
Shamataval.,2018. The Latest Legislative Regulations,
Deficiencies and Recommendations of the Loan
Agreement (comparable-legal analysis according to
European-Georgian legislation), Available only in
Caucasus Univerity of Law.

42 Thomas A. T., 2004. Ubi Jus, Ibi Remedium: The
Fundamental Right to a Remedy, The University
of  Akron, <https://ideacxchange.uakron.edu/cgi/
viewcontent.cgi?referer=https://www.google.com
/&httpsredir=1&article=1208 &context=ua_law_
publications> [18.10.2020].

In a state governed with the rule of law, ad-
ditional instruments for effective and low cost
enforcement of final judgements by the judicia-
ry. ,Providing the enforcement of court decisions
are guaranteed by various norms of law obliging
the court to take enforceable decisions”* which
include following financial obligations: the princi-
pal amount, the interest, the penalty and the pro-
cedural costs that became necessary during the
proceedings for effective judiciary.

The Law of Georgia on Enforcement Pro-
ceedings includes an error, which creates a bar-
rier for a participant of the process, especially the
obligee who has the obligation of payment to the
budget.

First of all, it should be noted that existence
of a decision does not always mean that its en-
forcement is feasible, because there are a lot of
cases where the obligor’s property is not capable
for satisfying the obligee’s claim or the obligor
may not possess a valuable object at all. Un-
secured claim creates special difficulty in such
cases; as a rule, in most cases, obligees have
done unijustified risks (the claim is not secured,
the obligor does not have property, salary or any
other assets, which might satisfy the claim). In
such cases, satisfaction of the obilgee’s claim
depends of the obligor’s goodwill.

The issue of imposing and cancelling a pen-
alty is governed by the Point 2, Article 25 of the
Law of Georgia on Enforcement Proceedings.
The disposition of the norm is as follows: when
enforcing decisions for increasing a creditor’s
claim by charging interest and/or default sur-
charge penalties on the principal amount, the
charging of interest and/or default surcharge
penalties on the principal amount of the obligee’s
claim shall stop from the day of initiation of the
enforcement proceedings except where a tax
claim is involved. Charging of interest and/or de-
fault surcharge penalties on the principal amount
of an obligee’s claim shall be resumed from the
day when the National Bureau of Enforcement
returns the writ of execution to the creditor under
Article 35 of this Law.

43 Judgment of the Supreme Court of Georgia of 4 January
2010. (N2ol-856-1142-09).
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This norm of the Law of Georgia on Enforce-
ment Proceedings should be revised. The sanc-
tion is terminated from the moment when the
enforcement proceedings are launched, but if
the National Bureau of Enforcement, due to any
obstructing circumstance, fails to enforce the
decision [for instance, if during 2 years from the
beginning of the enforcement proceedings on
performing the recovery, the obligee’s claim is
not satisfied, or, if the obligor does not possess a
property which might be used for performing the
recovery, or, if the enforcement is impossible due
to factual circumstances or/and legal basis], it re-
turns the writ of execution to the obligee, who, in
its turn, is rather obliged (than entitled) to launch
charging the default surcharge penalty. There is
another error — the legislation does not regulate
the issue of the date, when the sanction should
come into effect, no longer making focus on how
illogical such calculations can be.

Here, the main difficulty is the fact that
charging the default surcharge penalty already
loses legal interest and the party who failed to
have their claim satisfied within the enforcement
procedures, as a rule, will no longer have any
other lawful resource. This problem, for a taxpay-
er, may cause another difficulty in performing tax
obligations. ,Under the tax legislation, the sum
of penalty, in its concept, is not the sum paid for
supplied goods or/and provided service, it is not
included in the sum of operations taxable with
VAT and it is no subject to VAT” (Tax Code of
Georgia, §161). However, the taxing practice of
Georgia, like other European states, distinguish-
es ,true” and ,pseudo” penalty sums.*

It should be noted here that a clear emphasis is
made on stopping and not suspending the charging
of interest/default surcharge penalty in Part 2 of Ar-
ticle 25 of the Law on Enforcement Proceedings.
Accordingly, the entry in the second sentence of
the mentioned article regarding the resumption of
the charging of interest and/or default surcharge
penalties if the writ of execution is returned, is in
collision with Part 2, Article 25.4°

44 <http://taxinfo.ge/index.php?option=com_content&ta
sk=view&id=8825&Itemid=105>[18.10.2020].
45 Uitdehaag J., Kurtauli S.,2013. Review of the Georgian

Professor Lado Tchanturia notes with re-
gards to the penalty that if the obligor cannot fi-
nancially comply with his obligations, then he will
not be able to pay the penalty either, hence the
situation is in no way improved for the obligee.
The obligor before the obligee is the same who
failed to fulfil its obligations.*® Thus, there still re-
mains a number of questions unanswered by the
Law of Georgia on Enforcement Proceedings,
Article 15, Part 2. The legislative novelty is rele-
vant from this prospect, because the procedural
side of enforcement should be proper and har-
monized. Otherwise, the collision of norms will
cause more problems.

Recharging of penalty is an artificial barrier
created for the obligee, who, as a rule, fails to
overcome it. The ordain of the norm, should be
aimed at some benefit, but in the given case, this
norm is harmful both for the obligor and obligee,
though the latter’s expectations for payment of
the arrear is minimal or maybe, even, hopeless.
If the measures applied within the enforcement
procedures are not sufficient for the enforce-
ment of the decision, bringing the penalty into
effect again upon the return of writ of execution
is pointless. Hence, the norm, no doubt, should
be modified for ensuring equal protection of the
rights of the parties, because ,the enforcement
shall be based on clear legal framework of the
enforcement proceedings establishing the pow-
ers, rights and responsibilities of the parties and
third parties”, while the legislation for executing
the abovementioned regulation, shall be suffi-
ciently detailed — to ensure the process is trans-
parent, foreseeable and efficient.*”

As far as the enforcement envisages: fair
judiciary, execution of obligations establised
by the authorized person in the operative part
of the decision, reliability of doing justice, it re-

within the National and International Context,
Enforcement System, Tbilisi, 216.

46 Chanturia L., 2012. Security Interest Law, Thbilisi, 235.

47 See., European Commission On The Efficiency
Of Justice (CEPEJ), Strasbourg, 9-10 December,
2009. Guidelines For A Better Implementation Of
The Existing Council Of Europe's Recommendation
On Enforcement. <https://rm.coe.int/16807473cd>
[19.10.2020].
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quires fundamental control and support from the
state, because there is a society behind any de-
cision and they, usually, expect that justice will
be done. However, it is a fact that none of the
disputing parties can benefit from such ordain
of the penalty.

4. GENERAL ANALYSIS
OF THE JUDICIAL PRACTICE

The Organic Law of Georgia on Common
Courts, inArticle 7, Point 1, states: the judge shall
assess facts and make decisions only according
to the Constitution of Georgia, universally ac-
cepted principles and standards of international
law, other laws and by his/her inner conviction.

The Civil Code of Georgia grants sufficient
freedom to judges in process of interpreting laws.
They should exercise this freedom and try to de-
fine each law or will of parties in terms of good
faith and fairness, taking into account social and
moral standards.*®

Article 420 of the Civil Code of Georgia vests
the judge with discretionary authority to ,revise”
the package of contractual obligations; in other
words, to evaluate whether the amount of penal-
ty determined by the parties is lawful and reason-
able or unlawful and inappropriate.

Proceeding from the analysis of case law,
several significant circumstances characteristic
to the institution of penalty have been outlined
within the work on the present article:

1. Pursuant to the contents of articles 417-
418 of the Civil Code of Georgia, a pen-
alty is the means, ensuring relevant in-
terest of a party towards the fulfilment of
contractual demand and the obligation
of its payment is related to the breach
of contractual obligations. The penalty is
charged on the party from the moment,
when the breached obligation had to be
performed — until the performance of that
obligation;

48 Vashakidze G. 2007, Good faith according to GCC
— Abstraction or acting law, review of Georgian
jurisprudence, Tbilisi, 58.

2.

In process of determining the penalty
amount, focus should be made on sev-
eral circumstances, among them: a) the
penalty, as the function of an instrument
having the nature of a sanction, aimed at
evading more actions of breach of obli-
gations; b) the seriousness and extent of
breach and the quality of threat caused to
the obligee; c) the quality of the culpability
of the breaching party; d) the function of
the penalty to include compensation for
damage; “°

For each certain case, the following cir-
cumstances can be considered as the
incompliance criteria of penalty: dispro-
portionately high interest of the penalty
provided for in the contract, significant
excess of the amount of the penalty to
the possible harm caused by non-per-
formance of the obligation, duration of
non-performance of obligations and etc.*®®
However, here the criterion of incompli-
ance deserves criticism,?" as far as, , The
Civil Code of Georgia does not specify
the circumstances on which one could
base the assessment of disproportion-
ately high penalty”. Based on the struc-
tural description of the norm, the court
may reduce disproportionately high pen-
alty by considering the circumstances of
the case”, [it is better to add or indicate
to the circumstance which the penalty is
disproportionate with — market-economic
conditions, terms of the contract or other].
Therefore, that the further improvement
of the norm is preferable to minimize its
content interpretation during the proceed-
ings and in the best case — rule it out;

It can be assumed that the court has
the authority to interfere in the autono-

49

50

51

Judgment of Thbilisi Court of Appeal of 3 July 2013.
(N226/2838-13).

Judgment of the Supreme Court of Georgia of 28
December 2012. (Neob-1560-1463-2012); Judgment
of the Supreme Court of Georgia of 14 May 2014.
(Neol-1200-1145-2013).

Kobakhidze A., 2003. Civil Procedural Law. Tbilisi,
43,
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mous freedom of parties to determine the
amount of penalty, however, such excep-
tions are feasible in the event of ,dispro-
portionately high” penalty, i.e. when the
amount of penalty is beyond reasonable
frames.5? As the Civil Code of Georgia
does not specify that the court may re-
duce the amount only if the respondent
(obligor) initiates such request, it means
that the court is free in this aspect in mak-
ing decision, regardless of the positions
of the parties;>®

. The Court of Cassations believes with

regards to one certain case that interests
of providing-implementing free and fair
civil turnover and economic freedom, as
the constitutional principle, require pro-
portionality of penalty rate and the actu-
al amount, also reasonable compliance
of the penalty imposed on the party with
the amount of principal contractual debt.
Although the agreed penalty may exceed
possible harm, the principles of equali-
ty of contracting parties and the fairness
of the terms of agreement shall not be
breached;**

. Acourt reviewing one case based itself on

a very interesting argument and pointed
to Article 420 of the Civil Code, pursuant
to which the parties, when entering into
agreement, may agree on the payment
of certain amount of money — penalty in
the event, when the obligor does not per-
form or improperly performs the undertak-
en obligations. The court stated that the
legislator delegated the determination of
the amount of penalty to the agreement of
the parties, however, it did not mean that
the obligee should gain disproportionate-
ly high benefit by charging the penalty.

52

53

54

Meskhishvili K., Liquidated Damages (Theoretical
aspects and courtjurisprudence) <http://www.library.
court.ge/upload/pirgasamtekhlo_k.meskhishvili.pdf>
[18.10.2020].

Jorbenadze S., 2017. Freedom of Contract in Civil
Law, Thbilisi, 284.

Judgment of the Supreme Court of Georgia of 21 April
2010. (N2db-1469-1403(k-09)).

Thus, the amount of penalty is not limit-
less. The court is entitled to reduce it by
considering certain circumstances of the
dispute;

7. Besides, the circumstance that the pur-
pose of the penalty is not the enrichment
of an obligee but the restoration of a
breached right should be also considered.
Accordingly, the penalty shall, in each cer-
tain case, be reasonable and proportional
to the breached obligation. When con-
sidering the compliance of the amount of
the penalty, the court takes into account
the nature of the breach of obligation, the
harm caused as a result, its correlation,
financial state of the parties, economic in-
terest of the claimant, other objective cir-
cumstances. On the case Neob-459-438-
2015, the Chamber of Cassation stated
that the penalty is the means of securing
the party’s relevant interest to the perfor-
mance of obligations and the obligation
of its payment arises upon the breach
of obligation. Thus, an obligee is always
entitled to claim the penalty, no matter
whether he has suffered harm or not. The
existence of the fact of breach is sufficient
for this.

CONCLUSION

The need and scales of the institute of pen-
alty is enormous in the modern civil code and
it has extraordinary function in mutually obliging
relations. On one hand, it is the simple means for
effective enforcement of breached right and on
the other — it is a warning signal calling upon the
contracting party to comply with the obligations
of the contract, otherwise, the burden of respon-
sibility will become significantly heavier if com-
pared with the initial one.

The penalty has passed quite a long path
through the perception of people around the
world, before achieving modern reality with the
current interpretation, in other words, before the
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improvement of its structural construction and
content. And, without its evolutionary entrails,
its development parameter would have been
the same. That is why, the comparison of Geor-
gian-German model of penalty is interesting for
scientist-comparativists and also, for practicing
lawyers.

As GBG is familiar with rather interesting in-
stitute — Promising to Pay a Penalty for Non-per-
formance (§ 340), it also includes procedural

norm (§ 345) regarding the distribution of the
burden of proof, it would be preferable to share
and implement this experience in the Georgian
legislation. Sharing the abovementioned model
of the German law will be particularly helpful for
the Georgian legislation, in order to make the
mutual expectations of the parties foreseeable
and to make the penalty fulfil the function for
which it exists in the legislation.
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INTRODUCTION TO CLIMATE CHANGES

Generally, Climate Change is referred to as a long-term significant
impact on the weather of a particular region or on a global level due
to prevailing winds, topographical reasons, ocean currents and much
more. Climate change under IPCC" is referred to a change in the state
of the climate that can be identified by changes in the mean and/or
the variability of its properties and that persists for an extended period,
typically decades or longer. Further, Climate change is also defined as
,significant and persistent change in the mean state of the climate or its
variability”, caused by changes in the environment, including ,anthro-
pogenic modification of the atmosphere.?

1 The Intergovernmental Panel on Climate Change.
2 Climate Change and the Law [1] [2] Human Activities, in the United States and
Elsewhere, Contribute No Longer Be Avoided. 3 On an International Level,
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Is Climate Change a crisis in the current situ-
ation? It ‘IS.’ Climate has been adversely affected
since the Second World War as the global econ-
omy tends to have grown by more than tenfold.?
The situation has become more prominent in the
past two decades when the Industrial Revolution
took place. It was the Industrial Revolution of the
1950s when there was a seemingly visible shift
towards use of machines, fossils, fuel gas, etc.
by the general public. It has proved to make the
lives of the common men easy but it is depleting
the environment by breaking records for emitting
carbon dioxide and other gases.*

Is this just an issue of the present hour? Will
this only affect the current living generation? The
answer to these questions is not affirmative. ,Cli-
mate Change is one of the most important glob-
al environmental problems facing the world to-
day”, this issue was raised at the United Nations
Climate Change Conference (Copenhagen) in
December 2009. Moreover, Greta Thunberg, a
Swedish environment activist also stated that
humanity is facing an existential crisis due to cli-
mate change and she quotes, ,The empty prom-
ises are the same and the inaction is the same*.®
Thereby proving that due to the rapid rate of en-
vironmental deterioration the life on earth may
come to an end. Many countries and states have
come up together to resolve this matter by lim-
iting their Carbon Dioxide emissions and other
terms; as listed in the Paris Agreement. Thus a
question arises whether we will be able to protect
our environment and that, are we able to restrict
the said Climate Change?

CAUSES OF CLIMATE CHANGE

The emission of gases, especially Carbon Di-
oxide is primarily due to the excessive burning of
fossil fuels like coal and oil which in turn have in-
creased the temperature of the earth’s surface. It

for Example, the In — *Professor and Bock Chair
in Agricultural Law, Department of Agricultural,
2010[3]%.

European Environment Agency (EEA), 2019.

C.A.S. Hall et al. / Energy Policy 64 (2014) 141-152.

5 United Nation Climate Action Summit, 2019.

B~ W

is also observed that the global mean surface is
now about 1° Celsius warmer than pre-industrial
times. These gases are released into the air and
when sunlight passes through the earth’s atmo-
sphere and some amount of heat produced by
the sunlight gets trapped; the planet gets warmer
resulting in the ,Greenhouse Effect".®

It is not only human activities that are the
cause of climate change. There are some natural
causes and some other causes that might affect
climate adversely in the future. Various organiza-
tions such as UNICEF, Intergovernmental Pan-
el on Climate Change (IPPC), UN Environment
Programme (UNEP) and World Meteorological
Organization (WMO), UNFCCC, and other inter-
national organizations have listed the causes of
climate change.

NATURAL CAUSES

Greenhouse Gas Effect is termed to be the
main cause of Climate Change Greenhouse does
not only have a local impact on the environment
but it is a global cause ,positive radiative forcing”
meaning thereby, when Earth receives more en-
ergy from sunlight in comparison to the energy
received in Space. This leads to rising in earth’s
temperature mainly due to the gasses so emit-
ted by humans including carbon dioxide (CO2),
methane (CH4), nitrous oxide (N20). Even IPCC
stated in 2007, ,[w]arming of the climate system
is unequivocal®.

As per World Meteorological Organization
and Global Climate Indicators 2018 was ob-
served to be the fourth warmest year on record
for the past four years that is 2015-2018 stating
that levels of carbon dioxide emissions are the
key drivers for climate change. The Sea Level
is drastically increasing every year. The gases
such as carbon dioxide emitted get dissolved
in the seawater, decreasing the oceans' pH lev-
el known Ocean Heat and Acidification leads to

6 Hu, Y., Hall, C., Wang, J., Feng, L., Poisson, A.,
2013. Energy return on investment (EROI) on China's
conventional fossil fuels: historical and future trends.
Energy, 1-13.
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ocean warming and deoxygenating which is ob-
served to be ten times faster as compared to the
last 300 million years.”

The Cryosphere consists of ice glaciers,
snow, ice sheets, frozen groundsheets, rivers,
lakes, etc. and due to climate change; there is
a deleterious impact on the water cycle, surface
gas exchange, and sea level. Likely, the annual
period of surface melt on Arctic perennial sea ice
lengthened by 5.7 £+ 0.9 days per decade over
the period 1979-2012 and the annual Antarctic
sea ice extent increased at a rate of between 1.2
and 1.8% per decade (0.13 to 0.20 million km2
per decade) between 1979 and 2012. In addition
to that, the strength of the sun, the change in
earth’s orbit, or the change in earth’s axis of ro-
tation and its orientation are some of the natural
causes that are not in the human hands to be
controlled. What humans can control is the Man-
made causes of Climate Change.®

MAN-MADE CAUSES
FOR CLIMATE CHANGE

Man-made causes for the change in climate
include the burning of fossil fuels; which has led
to an upward trend in emissions of carbon di-
oxide, methane, and other greenhouse gasses,
deforestation in tropical areas and other areas;
leads to anthropogenic carbon dioxide emis-
sions and disturbance in livestock, crop produc-
tion, land uses and most importantly high use of
Nitrogen Oxide Concentrations as fertilizers in-

7 IUCN (International Union for Conservation of Nature)
(2020. December). https://www.iucn.org

8 Vaughan, D.G., J.C. Comiso, I. Allison, J. Carrasco,
G. Kaser, R. Kwok, P. Mote, T. Murray, F. Paul, J.
Ren, E. Rignot, O. Solomina, K. Steffen and T. Zhang,
2013: Observations: Cryosphere. In: Climate Change
2013: The Physical Science Basis. Contribution of
Working Group I to the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change [Stocker,
T.F., D. Qin, G.-K. Plattner, M. Tignor, S.K. Allen, J.
Boschung, A. Nauels, Y. Xia, V. Bex and P.M. Midgley
(eds.)]. Cambridge University Press, Cambridge,
United Kingdom and New York, NY, USA. https://
www.ipcc.ch/site/assets/uploads/2018/02/WG1ARS
Chapter04 FINAL.pdf. Page 319-320.

creasing chemical content in food crops, indus-
trialization; which is the main cause of air pollu-
tion, water pollution, and noise pollution further
degrading the environment and aerosols; which
are the particles that are suspended in the atmo-
sphere due to high emissions of Chlorofluorocar-
bons (CFCs).°

POSSIBLE CAUSES
FOR CLIMATE CHANGE

Amazon Forest had a blazing rampage
termed as ,the lungs of the world®“. which had
a destructive impact on Climate. The causes of
the Amazon Forest Fire, 2019 that were illegal
deforestation, degradation, big industrial and in-
frastructural projects, government cutting budget
for environmental policies, etc. indirectly became
the cause for changes in climate.™

On the other hand, Australia Forest Fire,
2020 was the worst in smoke pollution further
rated Canberra as the third worst city in terms
of air quality. The Bushfire in Australia leads to
a rise in smoke fumes, plume cool, and heavy
downbursts resulting in a high quantum of
deaths. Apart from this, calamities like drought,
heatwaves, cyclones, and floods can also be
termed as one of the causes indirectly affecting
climate change.

THE INTERGOVERNMENTAL
PANEL ON CLIMATE CHANGE

The Intergovernmental Panel on Climate
Change (IPCC) is a scientific body which un-
der the auspices of the United Nations was
established in the year 1988 by the World Me-

9 Muller R. (2013, June 3). Why We Need to Help the
Chinese Frack. CNBC. Retrieved November 11, 2014,
from https://www.cnbc.com/id/100784859%#.

10 Longo, M., Saatchi, S., Keller, M., Bowman, K.,
Ferraz, A., Moorcroft, P. R., et al. (2020). Impacts of
degradation on water, energy, and carbon cycling of
the Amazon tropical forests. Journal of Geophysical
Research: Biogeosciences, 125, ¢2020JG005677.
https://doi.org/10.1029/2020JG005677.
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teorological Organization (WMO) and the Unit-
ed Nations Environmental Programme (UNEP)
which supports the United Nation Framework
on Climate Change that is deemed to be the
main international treaty on climate change.
IPCC reports to UNFCCC which contains
‘Summary for Policymakers’ that is subject to
approval by all the delegates from participating
governments.

The structure of IPCC includes committees
that will be working on various tasks which are
as follows:

e Working Group | — deal with The Physical
Science Basis which will assess the phys-
ical science related to climate change."

e Working Group Il — deals with Climate
Change Impacts, Adaption, and Vulner-
ability which will assess the vulnerabil-
ity related to socio-economic and nat-
ural systems of climate change and its
impacts whether positive or negative if
adapted.?

e Working Group lll — deals with Mitigation
of Change where mitigation and policies
would be assessed and methods will be
laid down for removing greenhouse emis-
sions and the impact of such emission
from the atmosphere.™

e Task Force on National Greenhouse
Gas Inventories calculates and develops
methods for reduction and removal of
greenhouse gas emissions.™

11 The Intergovernmental Panel on Climate Change.
(2020, December).https://www.ipcc.ch/working-
group/wgl/.

12 The Intergovernmental Panel on Climate Change.
(2020.December).https://www.ipcc.ch/working-
group/wg2/.

13 The Intergovernmental Panel on Climate Change.
(2020.December).https://www.ipcc.ch/working-
group/wg3/.

14 The Intergovernmental Panel on Climate Change.
(2020.December).https://www.ipcc.ch/working-
group/tfi/

UNITED NATION FRAMEWORK
ON CLIMATE CHANGE

The United Nations Framework Convention
on Climate Change (UNFCCC), the purpose of
which was to stabilize emissions of greenhouse
gases, was adopted in 1992 and entered into
force in 1994." The Convention establishes sev-
eral means through which developing and de-
veloped countries could cooperate to meet the
Convention's objectives. These means include
financing arrangements and technology trans-
fers.'®

The Convention includes various important
articles related to Climate Change."” They are as
follows;

e Article 3(1) — This article mentions that
the Parties should act in a way to protect
the climate and combat its adverse ef-
fects based on ‘common but differentiat-
ed responsibilities.’

e Article 4 — This provision states that all
parties must make a general commitment
to address climate change.

e Atrticle 4(1) — This provision relates to tak-
ing into account certain responsibilities
,{0 promote and cooperate in the devel-
opment, application, diffusion, including
transfer, of technologies, practices, and
processes that control, reduce, or prevent
anthropogenic emissions of greenhouse
gases.”

e Atrticle 4(5) — This provision relates to the
practical steps to promote, facilitate and
finance so that the developed countries
and developed parties take necessary
measures for the enhancement of endog-
enous capacities and technologies of de-
veloping country Parties.

e Atrticle 4(7) — This provision ensures that
commitments made under the convention
are effectively implemented.

15 United Nations Climate Change. (2020.December).
https://unfcce.int/.

16 Technology Transfers Under the United Nations
Framework Convention on Climate Change. 2006.

17 Leach & Shapiro, 1986.
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CLIMATE CHANGE AND
CHILDREN-UNICEF

UNICEF states that children are the least re-
sponsible for all the harm done to the environ-
ment which has led to a high degree of climate
change. Due to climatic factors like droughts,
floods, change in the pattern of global rainfalls
has led to failures in agricultural produce further
leading to a rise in the prices of such commodi-
ties. This has affected the health of children ad-
versely as the children are now not able to have
a healthy living and are prone to diseases such
as dengue, malaria, and pneumonia, etc.®

IMPACTS OF CLIMATE CHANGE

1. IMPACT OF CLIMATE CHANGES ON
WORLD AT LARGE: Climate Change has been
adversely affected for a while now which is clear
from the weather patterns to rising sea levels
and much more.

e Socio-Economic Changes for Humans:
The impact of Climate Change has led to
substantial disruption in the areas of ag-
riculture, water, and energy supplies, and
most importantly food and human health.
Due to climate change, there is a change
in rainfall patterns which has led to a dis-
turbance in the agricultural ecosystem.
Such changes also affect hydrology which
includes underground water level leading
to saline and brackish water, increase in
variability of precipitation,’® degradation
in water quality of lakes, rivers, marshes,
etc.

According to the analysis of the average and
lowest temperatures in January, for 12 years
from 1987 to 1998, done for the study on winter
barley cultivation regions following global warm-
ing by the National Academy of Agricultural Sci-

18 United Nations Children’s Fund (UNICEF) (2007.
December).https://www.unicef.org/publications/files/
Climate_Change and_Children.pdf

19 International Groundwater Resources Assessment
Centre. (2020. December)

ence,? the safe zone for winter barley cultivation
has shifted far north.?!

e Behavioral Changes: Theimpactofclimate
change has forced not only individuals,
corporate firms, government but also the
economy at large as climate change is on
the verge of destroying the environment.
Probably life on earth comes to a pause
by 2030. The behavioral change requires
a study on macro as well as a micro level
including extreme weather events, air and
soil pollution, interpersonal and intergroup
conflict, and possibly psychological dis-
tress increase with rising temperature.?

2. IMPACT ON WILDLIFE: Climate Change
has affected wildlife from both polar and tropi-
cal areas. The habitats are relocating because
of change in climate as the climate has become
less suitable because of warmer temperature in
polar areas, less or uneven precipitation in tropi-
cal areas, drying of water bodies, etc.?

Statistics state that species living on the land
are moving an average of more than 10 miles per
decade, while marine species are moving four
times faster. Some individual species are moving
far more quickly.?* Similarly, in West Greenland,
the mortality of young caribou is rising because
the plants that mothers eat in calving season are
no longer abundant enough.?

20 NAAS, 2000.

21 Attri & Rathore, 2010.

22 Evans, G. W. (2019, January 4). Projected Behavioral
Impacts of Global Climate Change. Annual Review
of Psychology. Annual Reviews Inc. https:/doi.
org/10.1146/annurev-psych-010418-103023.

23 European Wildlife. (2020. December). https://www.
eurowildlife.org/climate-change/.

24 Convention on the Conservation of Migratory Species
of Wild Animals. Half of All Species Are on the
Move—And We’re Feeling It. (2020. December).
https://www.cms.int/en/news/half-all-species-are-
move%E2%80%94and-were-feeling-it.

25 I. H. Myers-Smith, B. C. Forbes, M. Wilmking, M.
Hallinger, T. Lantz, D. Blok, K. D. Tape, M. Macias-
Fauria, U. Sass-Klaassen, E. Lévesque, S. Boudreau,
P. Ropars, L. Hermanutz, A. Trant, L. S. Collier, S.
Weijers, J. Rozema, S. A. Rayback, N. M. Schmidt, G.
Schaepman-Strub, S. Wipf, C. Rixen, C. B. Ménard, S.
Venn, S. Goetz, L. Andreu-Hayles, S. Elmendorf, V.
Ravolainen, J. Welker, P. Grogan, H. E. Epstein, D. S.
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3. IMPACT ON PLANTS: Climate Change has
adversely affected plants, their soil compositions,
harming the pH level of soil, plants nutrient avail-
ability, etc.® The quality of litter decreases with
drought in all biomes, even if total litter fall remains
constant, partly because of elevated nutrient re-
sorption prior to leaf senescence.?” These changes
not only slow down mineralization rates, nutrient
release, and nutrient cycles that may increase or
decrease plant diversity through species turnover,
depending on environmental conditions but also af-
fect CO2 release to the atmosphere and therefore
feedback to climate.?®

4. IMPACT ON INDIVIDUALS: Climate
Change has a very drastic and negative impact
on individuals. For further clarification, it is divid-
ed into four heads:

e Health: With the increase of carbon pol-
lution in the environment, human health
has been degrading continuously. The
subsequent increase in ozone layer deple-
tion which decreases the air quality and is
linked with heat waves has a huge impact
on health creating increasing problems of
asthma (children and adults), myocardial
infarction, mental ailments, etc.?® The World

Hik, Shrub expansion in tundra ecosystems: Dynamics,
impacts and research priorities. Environ. Res. Lett. 6,
045509 (2011).

26 F.I. Pugnaire, J. A. Morillo, J. Pefiuelas, P. B. Reich, R.
D. Bardgett, A. Gaxiola, D. A. Wardle, W. H. Van Der
Putten, Climate change effects on plant-soil feedback
and consequences for biodiversity and functioning of
terrestrial ecosystems. Sci. Adv. 5, eaaz 1834 (2019)
Downloaded.

27 Suseela, V., Tharayil, N., Xing, B., & Dukes, J. S.
(2015). Warming and drought differentially influence
the production and resorption of elemental and
metabolic nitrogen pools in Quercus rubra. Global
Change Biology, 21(11), 4177-4195. https:/doi.
org/10.1111/gcb.13033.

28 Peguero, G., Sol, D., Arnedo, M., Petersen, H., Salmon,
S., Ponge, J. F., ... Pefiuelas, J. (2019). Fast attrition of
springtail communities by experimental drought and
richness—decomposition relationships across Europe.
Global Change Biology, 25(8), 2727-2738. https://doi.
org/10.1111/gcb.14685

29 Pradyumna, A., & Guinto, R. (2016, January 30).
Climate change and health. The Lancet. Lancet
Publishing  Group. https://doi.org/10.1016/S0140-
6736(16)00171-9

Health Organization estimates around 7
million people worldwide die due to air pol-
lution and around 2% of people face mental
stress and anxiety ailments. Further, McMi-
chael et al. (2004) calculated those approx-
imately 166,000 deaths per year and 5.5
million disability-adjusted life years (a mea-
sure of healthy life years lost) resulted from
climate change in the year 2000.%°
Population: The growing population has
been a driving force for the adverse effects
on Climate change. It is observed and es-
timated that there is a drastic increase
in carbon emissions from the 1990s to
the 2020s. The per capita income is in-
creasing simultaneously with a popula-
tion that declines availability of natural as
well as manmade resources: agricultural
produce, availability of fossil fuels, etc. It
was noted that only 2-3% of people world-
wide use contraception resulting in an in-
creased population which is due to lack
of education and family planning, further
creating an ecological imbalance.

Home: Due to the melting of glaciers,
increasing heat waves, global warming,
and an increase in sea level have forced
individuals to relocate. Miami, U.S.A. has
been adversely affected by the sea-lev-
el leading to ,climate gentrification”, cre-
ating large disparities between its native
communities.

Food: Climate change has a direct impact
on food and crop production because of
changes in rainfall patterns which lead to
floods, droughts, etc., and warmer/cooler
temperatures which lead to an adverse
impact on growth patterns of the crops
and a decrease in the nutritional value of
the crops. For instance, it was summa-
rized in an experimental findings®' wheat

30

31

Wing, S., Horton, R. A., Marshall, S. W., Thu, K.,
Tajik, M., Schinasi, L., & Schiffman, S. S. (2008).
Air pollution and odor in communities near industrial
swine operations. Environmental Health Perspectives,
116(10), 1362-1368. https://doi.org/10.1289/
ehp.11250

Gregory et al. (1999)
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and rice that indicated decreased crop
duration (and hence yield) of wheat as a
consequence of warming and reductions
in yields of rise of about 5% i.e. 0°C-1°C
rise above 32.32 (make corrections)
5. IMPACT ON COMPANIES AND TECH-
NOLOGY

Impact of Climate Change on corporations
and technology leads to risks for interested par-
ties such as investors, lenders, equity holders,
insurance underwriters, etc. The adverse impact
encompasses two kinds of risks.33

e Transition risks mainly include risks re-
lated to climate change mitigation in the
case of reduction in greenhouse emis-
sions. These risks also include risks re-
lated to the formation of legal policies and
technological risks where technology is
not efficiently reducing greenhouse gas
emissions; market risks where due to cli-
mate change there is either shortage of
supply or demand of certain commodities;
and reputational risks where the corpora-
tions which harm the climate tend to lose
their market share.

e Physical Risk whose frequency depends
on the events of climate change. These
include acute risks which are contin-
gent and take place due to events such
as floods, cyclones. Droughts etc. and
chronic risks relate to the increase or de-
crease in sea level, temperature, etc.

The caveats are more aware of the current

climate change situation. The demand and sup-
ply of commodities shift if any harm to the en-
vironment is found. The corporations now have
a corporate social responsibility to abide by to
protect the environment from further depletion.3

32 Gregory, P. J., Ingram, J. S. 1., & Brklacich, M. (2005).
Climate change and food security. In Philosophical
Transactions of the Royal Society B: Biological
Sciences (Vol. 360, pp. 2139-2148). Royal Society.
https://doi.org/10.1098/rstb.2005.1745.

33 Mori, N., & Chiba, Y. (2017). Impact of climate
change— transforming business behavior in favor
of sustainable development. Institute for Global
Environmental Strategies, (June), 0-10. Retrieved
from https://www.jstor.org/stable/resrep02904.

34 Nathan, A. J., & Scobell, A. (2012, September). How

REAL AND ADVERTISED NEEDS

Climate Change will soon deteriorate the en-
vironment to a level where we will have to live
with minimal resources. There lies a difference
between the real and advertised needs. As per
the advertised needs, it is stated that there lies
room for improvement. Is it true? The answer to
this is there is a time for improvement provided
we make the right decisions pretty ‘soon.” The
real needs include awareness, education, fol-
low-up of policies laid by the government to pre-
serve and protect the climate from changing dras-
tically. There exist three main factors which help
us to study the needs viz. the goals of interest
groups, what is the nature of properties — physi-
cal or technical; concerning the problems faced,
and what regulation nodes that are compatible
enough with the regulatory tools available. %

MEASURES RELATED TO
ENVIRONMENTAL UPGRADATION

The change needs to be made soon and ac-
tion must be taken sooner. The various measures
which may help in environmental degradation are
very simple; any individual contributing a minimal
effort can make a big change. Every native of the
society can contribute by planting at least one tree,
adopting or feeding any one animal regularly, do
not slaughter animals and shed trees for commer-
cial purposes, follow the concept of recycle-re-
use-reduce, choose public transportations or cy-
cles as a mode of transportation, shift from the use
of non-biodegradable resources to biodegradable
resources and most importantly by not polluting
the environment. Taking these environmental up-
grades with respect to corporate and governmental
organizations, it must be ensured that industries
treat their waste before disposing of, utilizing nat-
ural resources judiciously, abide by all rules and
regulations laid down under the law, etc.

China sees America. Foreign Affairs. https://doi.
org/10.1017/CB0O9781107415324.004.

35 DeShazo, J. J., & Freeman, J. (2007). Timing and form
of federal regulation.
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LEGAL CHECK ON CLIMATE
CHANGE

With the ongoing destruction and harm to the
climate, formulating a legal check would play a
crucial role in the governance of such damage.
Legal Provisions would ensure that an act harm-
ing the environment/climate change is strictly
prohibited and rules and regulations for the same
are formulated. It is not one nation's duty to pro-
tect or work towards the protection of climate
change, but the whole world needs to join hands
together and formulate and profess laws.

Generally, every nation governs Climate
Change through:

Environmental Laws

International Environmental Laws
Administrative Laws

International Trade Laws.

In the research ahead, the above-mentioned
laws are discussed in general and then the im-
plementation and practice of such laws by cer-
tain countries are discussed to get a clearer pic-
ture of the status of the world concerning climate
change.

ENVIRONMENTAL LAWS

Every country possesses certain domes-
tic environmental laws and certain international
laws also govern climate change in providing
justice to Mother Nature. The depletion rate of
climate is so intense that it makes us wonder,
what will be the scenario in say 20307 How are
we supposed to sustain the environment and cli-
mate if we do not start protecting it now, as it is
now or never?'

According to Grantham Research Institute
on Climate Change and the Environment and
the Sabin Center on Climate Change Law, there
exist more than 1200 policies and relevant laws
mapped by more than 164 countries, which leads
to the emission of global gases by 95%.%¢ For

36 Carbon Brief Cler on Climate. (2020.December).
https://www.carbonbrief.org/mapped-climate-change-
laws-around-world

many years we have been allocating resources,
addressing probable harms, laying guidelines,
etc. but why are we still not able to protect the cli-
mate? Is it the political discourse or people now-
adays have been so selfish that they even forget
that wasting/degrading resources 'now"' will make
their old age ‘suffer?’

Environmental Laws are the necessity of
'now' and preservation is a must. Certain coun-
tries have strongly believed in preservation and
are working towards the preservation of a 'better
future' whereas certain countries are still not se-
rious enough for 'conservation and preservation.'

COUNTRY SPECIFIC LAWS:

1. CHINA - China is the most populated
country in the world as per the US Census Bu-
reau Current Population (1st July 2020),% the
damage and damage control is presumed to be
high from the country.

e Law on the Prevention and Control of At-

mospheric Pollution, 2016

China, since the 1970s, has been working
towards adopting modern management tech-
niques to prevent environmental degradation.
The country in 1972 participated in the Stock-
holm Conference based on Human Environment
which focused on eliminating the pollution from
its roots.*

Article 1 of statute® deals with needs, meth-
ods, and provisions to prevent atmospheric pol-
lution to protect, safeguard health, and improve
sustainable development for the betterment of
society. The statute imposes restrictions on pol-
lution through burning coal and fossils, motor
vehicles, industrial pollution, etc. the main com-
ponents of which are sulfur dioxide, nitrogen,
greenhouse gases, ammonia, etc. (Article 2).

China, to promote a clean environment, bet-

37 United States Census Bureau. U.S. and World
Population Clock. (2020. December).https:/www.
census.gov/popclock/.

38 (He etal., 2012:29).

39 Law on the Prevention and Control of Atmospheric
Pollution,2016 (CHIN-PR) (cn).
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ter air quality index*°, imposed a ban on coal for
personal household uses in 2015 mentioned in
Chapter IV, Section 1. The statutes also lay pro-
visions to restrict the use of components such as
sulfur, olefin, benzene that are the major pollut-
ants as per Article 13. The state, as mentioned
in Article 50, is also working towards adopting
measures to impose taxation and fiscal policy to
ensure that motor-vehicles, vessels, roads, and
non-road types of machinery, which generally
have a high oil consumption are reduced to the
possible extent.

The Statute enforced in December 2016 is
all set to show a fair picture and be transparent
about the statistics of environmental degradation
to its public at large by implementing statutes
and keeping a close check on all the agencies to
provide its native the best they can do in terms of
good air quality, sustainable development, inno-
vative techniques to control pollution, etc.

e Renewable Energy Act, 2009

Statute*' deals with the judicious use of re-
newable energy, where the government owns a
duty for the development and use of renewable
sources of energy. The act ensures that a close
check (monitor) of the energy would be main-
tained and research and development would be
initiated to decrease the use of non-renewable
resources and therefore protect the environment.
China aims to achieve a 15% energy source to
be renewable energy by the year 2020.

e Energy Conservation Laws, 2007

The National People of Congress ensures
to monitor and strengthen the energy utilization
and conservation techniques used by China. The
techniques would not only promote efficient use
but also adopt various new techniques in the
conservation of energy.*

e Forest Law of People’s Republic of China,

1998

40 Attri, S. D., & Rathore, L. S. (2010). The Impact
of Climate Change on the Agricultural Sector:
Implications of the Agro - Industry for Low Carbon,
Green Growth Strategy and Roadmap for the East
Asian Region Table of Contents. International Journal
of Climatology, 23, 693—705.

41 Renewable Energy Act,2009 (CHIN-PR) (cn).

42 Energy Conservation Laws,2007(CHIN-PR) (cn).

Chapter IV of statute*® ensures that any dam-
age which is caused to the environment due to
afforestation or exploitation of resources must be
protected by the cultivation of more trees, pro-
tection of forests, climate regulation is ensured,
water storage is improved, afforestation is pro-
moted, etc.

2. INDIA

India is provided the status of the second
most populated country in the world as per the
U.S. Census Bureau Current Population (1st
July 2020),* where the country faces issues re-
lated to air pollution, water pollution, noise pollu-
tion, etc.

e Compensatory Afforestation Fund (CAF)

Act, 2016

The act* so formulated provides that in a
situation where the forest land is converted into
non-forest land for any purpose, be it mining, set-
ting up of industry, etc. the purchasing agency
is thus obligated to pay for planting trees/forest
equivalent to the forest land so purchased by
the user agency. The government transferred
an amount of 47,436 crores to 27 states for
the CAF Fund.*® Moreover, the government has
taken initiative to create more job opportunities
amongst indigenous tribes which helps in the
protection of forests and ecosystems.

e Energy Conservation Act, 2001

Act*” lays down guidelines and norms which
specify the standard use prescribed for con-
suming energy and are provided with the en-
ergy-saving certificates accordingly. Down the
line, India has been actively building plans and
setting targets for energy efficiency. The 2008
National Climate Action Plan lays down the ju-
dicious use of energy, further, ensuring that big
energy-consuming industries get an energy audit

43 Forest Law of People’s Republic of China, 1998(CHIN-
PR) (cn).

44 United States Census Bureau. U.S. and World
Population Clock. (2020. December).https:/www.
census.gov/popclock/.

45 Compensatory Afforestation Fund(CAF) Act, 2016
(IN) (in).

46 (Press Information Bureau, n.d.).

47 Energy Conservation Act, 2001 (IN) (in).
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as prescribed by the law to ensure that there is
no wastage of resources. The last amendment
in the act took place in the year 2010. The Gov-
ernment also aims in achieving the average fleet
fuel efficiency by 3% in 2021-2022 (as per Gov-
ernment Gazette Notification, 30 January 2014).

e Disaster Management Act, 2005

The act*® deals with reliefs and management
post any man-made or natural disaster in the
country, with the main aim of preparedness and
mitigation. The act classifies areas into pro-ac-
tive zones or less active zones prone to disasters
so that the State, as well as the Central Gov-
ernment, could take corrective measures and
measure the possible extent of damage that can
occur.

The Disaster Management Act includes with-
in its ambit 'epidemics' as well. In the year 2006
when around 3500 people were adversely af-
fected by the dengue disease, the act ensured a
check on such ordeal. Similarly, the outbreak of
the Corona Virus in 2020, the act as well as the
country is still trying to overcome this phase.

e Electricity Act, 2003

The Indian Electricity Act, 1910, the Electric-
ity (Supply) Act, 1948, and the Electricity Regu-
latory Commission Act, 1998 were subsumed in
Electricity Act 2003 with the motive to harmonize
and rationalize the provisions to consolidate and
coordinate the energy distribution, transmission,
generation, trade and use of electricity by the
consumers.

Act®® has also come up with the National
Electricity Policy with the main objectives such
as providing easily accessible electricity, easy
availability of power, the supply of standard and
reliable power at reasonable rates, and protect-
ing the interest of the consumers.

3. CZECH REPUBLIC

The Czech Republic has been working to-
wards protecting the environment and has come
up with many statutes, laws, and provisions
which would help them to keep a check on harm
caused to the environment if any.

48 Disaster Management Act, 2005(IN) (in).
49 Electricity Act,2003 (IN) (in).

e National Energy and Climate Plan of the
Czech Republic,2019

The European Union adopted in 2019 has
come up with mandatory guidelines to control
greenhouse gas emissions by formulating a ten-
year integrated plan that is the National Energy
and Climate Plan. Not only controlling and main-
taining a check on greenhouse gasses the plan
also ensures that the use of a renewable source
of energy is promoted and applied.*®

e Adaptation strategy to climate change in

the Czech Republic, 2015

The impact of climate change and its legis-
lative and economic consequences are strate-
gized to prevent environmental and public health.
Strategy®' also lays focus on how to prevent for-
ests, water level, and its regime, to take correc-
tive measures to control population, emphasize
on biodiversity and ecosystem, and promote tour
and tourism. In a nutshell, the strategy empha-
sizes the measure to control the population to
protect the climate of the country.

e Clean Air Act, 2012

Act®? provides for the minimum inclusion
of biofuels contents used for transportation to
achieve the target of transfer of biofuel in the vol-
ume requirement by 0.2%. The act ensures the
composition of biofuels to be included at 4.1% in
the case of gasoline and 6% in the case of diesel.

e The Energy Act, 2000

The act®® provides for provisions regulating
the use of energy across the country so that the
natives enjoy easy access to energy and with-
stand consumer needs and interests thereon.
The act promotes the use of renewable sources
of energy and encourages the use of electricity
producers a preferential connection for renew-
able electricity.

4. UNITED STATES OF AMERICA
The global climate has been adversely affect-
ed due to the country for over years. The sensi-

50 National Energy and Climate Plan of the Czech
Republic,2019 (CZE) (cz).

51 Adaptation strategy to climate change in the Czech
Republic, 2015 (CZE) (cz).

52 Clean Air Act, 2012(CZE) (cz).

53 The Energy Act,2000 (CZE) (cz).
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tivity of the environment is catered to and pro-
tected by enforcing certain laws and regulations
across the countries which are as follows:

e Stafford Disaster Relief and Emergency

Assistance Act, 1988

Act®** was amended in the year 2016 to for-
mulate legislation to respond to disasters if any.
The act ensures that the government is prepared
to assist in situations of disasters. Further, a
deep analysis is done in the statute in regards
to procedures that assist in a disaster, and the
emergency assistance for the same is ensured
by the government to its natives.

e Duncan Hunter National Defense Authori-

sation Act, Fiscal Year 2009

Act® provides for the amount to be invested
in achieving energy efficiency, renewable sourc-
es of energy, or any other source of energy that
can be utilized in armed forces. The main aim of
the act is to reduce the consumption of fuels in
the battles, rather than come up with alternatives
that would utilize less of a non-renewable source
of energy and more renewable source of energy.

o Clean Water Act, 1972

Act’® aims at protecting the water and water
bodies of the country. The act ensures that the
quality of water is restored and water pollution
is controlled. The act provides for comprehen-
sive analysis and research to find out the main
causes of water pollution and how can they work
on its prevention by considering the exploitation
rate of non-renewable sources such as fossils,
forests, etc.

INTERNATIONAL
ENVIRONMENTAL LAWS

International Environmental Law is a subset
of Public International Law with the main motive
to protect the environment from pollution and
develop frameworks to protect the natural re-

54 Stafford Disaster Relief and Emergency Assistance
Act, 1988 (us).

55 Duncan Hunter National Defense Authorisation Act,
Fiscal Year 2009 (us).

56 Clean Water Act, 1972 (us).

sources and promote sustainable development
with a motive to reduce ozone layer depletion,
emission of greenhouse gasses, protecting wild-
life and the environment, control climate change,
etc. Chapter 1 of the law majorly focuses on how
to take precautionary and preventive measures
to reduce the risk of degradation of the environ-
ment worldwide.%’

The International Environment Laws include
two major declarations that were formulated to
leave a positive impact on the environment and the
natives to protect the former. The two major dec-
larations, The Declaration of the United Nations
Conference on the Human Environment (the 1972
Stockholm Declaration) with the main aim to pre-
serve and enhance the human environment and
The Rio Declaration on Environment and Develop-
ment discussed at the United Nations Conference
on Environment and Development which primarily
focused on sustainable development.

Elaborating further, many International Trea-
ties were signed to conserve and protect the en-
vironment. The list is as follows:

1. Geneva Convention on Long-Range
Transboundary Air Pollution (1979): The
convention majorly focuses on dealing
with issues relating to air pollution and
how corrective measures can be taken to
prevent the environment and climate from
degrading.

2. Convention for the Protection of the
Ozone Layer — Vienna Convention
(1985): The convention aims at reducing
the use as well as the production of chlo-
rofluorocarbons which lead to depletion of
the ozone layer, further causing diseases
such as skin cancer, efc.

3. International Convention on Civil Liability for
Bunker Qil Pollution Damage (2001): This
convention ensures that pollution caused
by the oil carrying fuel ships would be liable
to pay adequate and effective compensa-
tion to the affected party/person.®

57 Patricia Birnie, Alan Boyle and Catherine Redgwell
(eds), International Law and the Environment (3rd edn,
Oxford University Press, 2009) 39.

58 Ling Zhu, January 2007, International Convention on
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4. Stockholm Convention on Persistent Or-
ganic Pollutants (2001): The convention
aims at protecting the health of humans
and the environment from organic pol-
lutants. The organic pollutants such as
Persistent Organic Pollutants leads to
diseases such as cancer, damaging of
peripheral nervous systems, reproductive
system, etc.

5. Convention for the Prevention of Ma-
rine Pollution from Land-Based Sources
(1974) & ,OSPAR” Convention (1992):
The convention primarily focuses on the
environment/ ecosystem related to ma-
rine. This convention focuses on saving
the water bodies as well as the wildlife
existing in those water bodies to prevent
overfishing, reduction of bycatch of por-
poise, reducing the disposal of oil, mercu-
ry, organochlorines in the marine environ-
ment, etc.

6. Basel Convention Amendment (1995):
The convention is based on reducing the
disposal and emissions of ‘hazardous
waste' which harms the health of the pub-
lic at large and on the environment. Article
8 and Article 9 of the convention states
that every country must treat the waste
before to ensure that the disposal is safe.

7. United Nations Environment Programme:
The convention focuses on the promotion
and protection of a healthy environment,
with numerous project namely:

e Clean the World is a community-based
initiative to recycle, reuse, reduce the ex-
isting resources with a major goal to clean
and conserve the environment;

e Earth Hour revolves around reducing the
use of energy and carbon components;

e The Billion Tree Campaign initiative was
inspired by the founder of the Green Belt
Movement and the Nobel Peace Prize
Winner Laureate Wangari Maathai with a
motive to plant a billion trees by the year
2007 to support biodiversity.

Civil Liability for Bunker Oil Pollution Damage, 2001
— Liability and Insurance Aspects.

8. United Nations Framework Convention
on Climate Change: The main aim of this
convention is to achieve a stable posi-
tion where the environment is free from
hazardous emission of greenhouse gas-
ses and to minimize human interference
in the climate system that has led to ad-
verse impacts on climate.

9. The United Nations Commission on Sus-
tainable Development (CSD): This Com-
mission was developed in 1992 to assist
and follow up the United Nations Confer-
ence on Environment and Development
(UNCED), with the main responsibility to
ensure proper implementation of Agenda
21 and Rio Declaration on Environment
and Development. Agenda 21 aimed at
preventing the environment from dam-
aging, preventing natives worldwide
from poverty and harmful diseases, and
mainly to achieve global sustainable de-
velopment. On the other hand, the Rio
Declaration aims at enhancing the active
participation of the natives to successful-
ly achieve sustainable development by
conserving non-renewable or natural re-
sources from getting extinct.

ADMINISTRATIVE LAWS

The law with the main aim to govern the ad-
ministrative actions of a particular province or
country is defined as administrative laws that
include actions relating to the formulation of
laws to supervising and administrating the public
authorities as well as the public at large for the
proper implementation of such laws.

Administrative laws and Climate Change are
correlative in the sense that it is due to the lack
of proper administration of the laws that are im-
plemented in the province/country that the envi-
ronment is continuously ignored. The emissions
of greenhouse gasses, the increase in pollution,
and the excessive use of renewable sources are
due to the inefficiency on the part of the gov-
ernment. We noticed earlier by analyzing laws
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related to the environment of certain countries
that there exist laws to protect and preserve the
environment, but on the other hand, the admin-
istration has been a weak link where not only the
private institutions/corporations but also the pub-
lic authorities and the people at large have been
wasting blindly. If the government were strict in
taking action, to place the environment above
personal needs, the environment would never
face such drastic harm.

In a Columbia Review, Edition of 1975,% it
was mentioned that there is a need to create an
inter-relationship amongst procedural and sub-
stantive administrative laws so that the percep-
tion of individuals and people at large shifts from
a holistic/traditional approach to a more practical
and conventional one. The term procedural law
means that whether a particular case or situa-
tion goes from the procedure prescribed under
the laws of the specific country starting from tri-
als to punishments whereas the substantive law
means that the facts of the case play a major
role in defining the punishment for the crime so
committed.

In the case of Massachusetts v. EPA,® it was
held that global warming, even though there does
not exist certain pollutants in the provisions, does
not provide to be termed as air pollutants. The
procedural rights must ensure that the emission
of pollutants responsible for global warming is
anticipated as it can cause harm to the health of
the public and their welfare. Further, in the case
of Util. Air Regulatory Group. v. Envtl. Prot. Agen-
cy®! it was held that the Clean Air Act must be
reasonably interpreted and the greenhouse gas
emission if permitted, must be based on require-
ments provided there exist best technologies to
control pollution so caused by the pollutants. The
cases above show a correlation of interpretation
and procedural law as the basis of the decision.

59 Gellhorn, E., & Robinson, G. (1975). Perspectives on
Administrative Law. Columbia Law Review, 75(4),
771-799. doi:10.2307/1121686.

60 Massachusetts v. EPA (2007) 549 U.S. 497, 127 S. Ct.
1438.

61 Util. Air Regulatory Group. v. Envtl. Prot. Agency,
(2014) 573 U.S. 30.

INTERNATIONAL TRADE LAWS

The need of the hour is to bring both envi-
ronmental and trade agreements to go hand in
hand. Meaning thereby, the trade agreements
must confirm that minimal loss to the environ-
ment and promote sustainable development and
promote trade on a global level. It is generally
found that the imported goods have an upper
hand on domestic goods. The removal of trade
barriers would not only reduce the rates of tariffs
but will also promote goods that favor/benefit the
environment. Such goods will help in protecting
not only the environment but also climate change
in a recent study by the World Bank in relation to
Climate change stated that removing such bar-
riers will result in a 14% increase in trade. This
will reduce the cost of the price of the goods and
services and increase the supply for the same in
the market.

Article 3.5 of the UNFCCC and Article 2.3 of
the Kyoto Protocol state that no unjustified or ar-
bitrary restriction must be imposed on the inter-
national trade agreements, but such agreements
implemented must have a positive impact on so-
ciety as well as the environment.

The Committee on Technical Barriers to
Trade (TBT Committee) aims at providing for
technical discussions on the measures adopted
by the government related to Climate Change.
The agreement acts as a bridge to remove the
gap between trade and its harmonization that the
committee authorized, keeps a check on inter-
national trade agreements so that unnecessary
provisions do not act as an obstacle for the trade
overseas, provided that the required provisions
for the reduction in greenhouse gases, etc. are
abided. Moreover, the Committee on Trade and
Environment (CTE) also ensures that a just bal-
ance is created between environmental regu-
lations and international trade. However, there
exist certain provisions under the international
trade laws which tend to overlook the adverse
impacts they can have on the environment and
climate change.

The Agreement on Subsidies and Counter-
vailing Measures (SCM Agreement) with the
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main purpose to regulate subsidies and to look
into matters where an injury is caused by subsi-
dized imports if any. Article 8 of the agreement
earlier included ‘non-actionable’ subsidies which
were granted for certain legitimate purposes in-
cluding environmental health, but the provision
expired in the year 1999, with no signs of renew-
al even in 2020. Further, the degree of uncer-
tainty tends to increase where the states may or
may not allow for unilateral trade-related climate
change measures in the trade agreement.

CLIMATE AGREEMENTS
BETWEEN COUNTRIES: JOURNEY
FROM KYOTO PROTOCOL TO
PARIS AGREEMENT

The journey of evolution to protect the Cli-
mate began in 1992 at the Rio de Janeiro Earth
Summit which was launched by the United Na-
tions Framework on Climate Change. The ef-
forts to protect the climate from changing have
evolved ever since then. The timeline is dis-
cussed as follows:

1. UNFCCC?®; The agreement focused on

setting-up long-term objectives to avoid
any kind of human intervention which di-
rectly or indirectly proves to be harmful to
the climate system. Moreover, the signa-
tories to this agreement aimed at reduc-
ing the emission of greenhouse gasses,
to contribute addressing the responsibili-
ties to protect the climate, formulating the
capacity to create an obligation towards
climate protection. The agreement sug-
gests the developed countries help the
developing nations in protecting the cli-
mate and help them to achieve so.

2. KYOTO PROTOCOLS3; It was introduced

62 United Nations Climate Change. (n.d.) https://unfccc.
int/process-and-meetings/the-convention/what-is-the-
united-nations-framework-convention-on-climate-
change.

63 Kyoto Protocol. (2020.December.). https://unfccc.int/
process-and-meetings/the-kyoto-protocol/what-is-the-
kyoto-protocol/kyoto-protocol-targets-for-the-first-
commitment-period.

to operate the United Nations Framework
on Climate Change and aimed to reduce
the target of greenhouse gas emissions
both individually and country-wise. The
protocol ensured that countries abide by
policies and regulations to protect the
climate from changing drastically. At the
Conference of Parties (COP) First Ses-
sion, 1995% binding targets were for-
mulated that restricted the emission of
greenhouse gases. Later, in 1997, the
US came up with different mechanisms to
allow emissions, and the provisions were
not ratified.

. COPENHAGEN AND CANCUN AGREE-

MENTS: In 2007, the Bali Action Plan
was formulated to ensure the sustained
implementation of the agreements provid-
ed by UNFCCC. The agreement was ad-
opted by more than 100 countries in the
Conference of Parties Fifteenth Session,
2009. It aimed to achieve the goal to re-
duce and limit the temperature by 2° Cel-
sius at a global level and also to mobilize
a Green Climate Fund by 2020. Further,
in the Conference of Parties Sixteenth
Session,%® the Cancun Agreement® was
formulated to govern the implementation
of the Copenhagen Agreements.

. PARISAGREEMENT?®’: In the Conference

of Parties Twenty-first Session, 20156
that took place in Paris represented a hy-
brid approach of the Kyoto Protocol as
well as the Copenhagen and Cancun
Agreements. The said Paris Agreement is
majorly focused on resolving issues relat-
ed to climate change and how it can be
prevented. The agreement aims at assist-

64

65

66

67

68

Conference of Parties (COP) First session, 1995.

https://unfccc.int/cop5/resource/cop1.html.

Conference of Parties Sixteenth Session. http://c2es.
org/content/cop-16-cancun/.

Cancun Agreement. https://unfcce.int/process/
conferences/the-big-picture/milestones/the-cancun-
agreements.

Paris Agreement. (2020.December). https://unfccc.int/
sites/default/files/english_paris_agreement.pdf.
Conference of Parties Twenty-first Session, 2015.
http://www.c2es.org/content/cop-21-paris/.
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ing the developing nations to take correc-
tive measures regarding the same.

In the administration run by Donald Trump,
he withdrew from the Paris Agreement. Howev-
er, after the fresh elections of 2020 in the US,
Joe Biden has given his affirmations to re-enter
into the Paris Agreement soon.

COMPARISON OF CLIMATE
CHANGE POLICIES ACROSS
THE GLOBE

Certain countries have taken commendable
actions in respect of protecting the climate. These
countries are not only formulating new policies or
provisions but working towards implementing the
same with a reduced error rate so that positive
results are derived. The need for awareness is
successfully created, and the results are yet to
be seen. The more countries invest in conserv-
ing Climate Change, the more will the country
grow be it in terms of economic or in terms of
sociological growth. A few policies which gave
these countries an upper hand over the others
are as follows:

1. Spain's Integrated National Energy and
Climate Plan for 2021-2030%: In 2020, the
European Union on the aid and advice of
its members formulated the National En-
ergy and Climate Plan intending to con-
trol emissions of greenhouse gasses. The
key highlights of the plan work towards
reducing emissions of hazardous green-
house gases emitted from transports, fac-
tories, etc. to become a carbon-neutral
country by the end of 2050. Moreover, the
plan focuses on the promotion and use of
renewable sources of energy instead of
non-renewable sources of energy to en-
sure efficiency in energy consumption, to
promote innovation and sustainable de-
velopment.

69 Integrated National Energy and Climate Change
P1an2021-2030.(2020.December).https://ec.europa.
eu/energy/sites/ener/files/documents/es_final necp

main_en.pdf.

2.

5.

Ireland's National Energy and Climate
Plan, 20207; The National Energy and
Climate Plan ensures that the country
works toward achieving a reduction in
carbon emissions by eliminating the use
of plastics, promoting the use of domes-
tic products with a long shelf life, reuse or
recycle of goods, etc. The plan also lays
focus on the use of the renewable source
of energy that includes wind energy, solar
energy, and bio-energy.

Energy Policy of Poland until 2030 and
2040 (PEP 2030 and PEP 2040)": The
policy aims at reducing the emission of
greenhouse gasses by promoting renew-
able sources of energy by 20 percent in
2030, grid modernization, energy securi-
ty, availability of resources, etc. The policy
aims at promoting biofuels as the source
of energy that can be used in industries
and the transportation market by 10%.
Sustainability Bond Framework, Luxem-
bourg 202072: The first European country
to launch such a type of Sustainable Bond
Framework is Luxembourg. It aims at pro-
viding sustainable assets to the investors
looking forward to diversifying their op-
portunity and the market share, where the
bonds are classified into green bonds, so-
cial bonds, and sustainability bonds that
would not only reduce carbon emission
but would work towards achieving public
health, green buildings, economic and so-
cial development, etc.

Climate Change Agreements, 2001

70

71

72

Department of the Environment, Climate and
Communications. (2020. December) https://www.gov.ie/
en/organisation/department-of-the-environment-climate-
and-communications/?referrer=http://www.dccae.gov.
ie/en-ie/energy/publications/Pages/National-Energy--
Climate-Plan-(NECP)-2021-2030.aspx.

Energy Policy of Poland until 2040 (EPP 2040). (2020.
December) https://www.gov.pl/attachment/376a6254-
2b6d-4406-a3a5-a0435d18be0f.

The Luxembourg Government. (2020.December)
https://gouvernement.lu/en/actualites/toutes
actualites/communiques/2020/09-septembre/02-
cadre-obligations-durables.html.
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(Amended in 2020)": The agreement is
an initiative by the UK government where-
in there is a deduction in taxes named
Climate Change Levy (CCL) that can be
claimed if the industry commits to reduce
the use of energy and instead use renew-
able sources. This deduction is purely vol-
untary in nature, that is, depending on the
industrialists to claim such benefits or not.
The main aim of the agreement is to mo-
tivate the industrialists to utilize less ener-
gy provided such a target is achieved, the
overall energy consumption will reduce
by 25 percent by 2020.

After the introduction of the Paris Agree-
ment, it was formulated and analyzed that a few
countries are taking initiative in formulating laws
to protect the global issue of climate change.
The Climate Change Performance Index ranks
Sweden (Rank 4), Denmark (Rank 5), Morocco
(Rank 6) for performing quite well towards the
protection of climate change whereas countries
like the USA (Rank 61), Chinese Taipei (Rank
59) showed low performance in protection to-
wards Climate Change.

China has been ranked 30 by the Climate
Change Performance Index (CCPI) which means
that China is amongst the countries rated with
medium performance but still lags in reducing the
emission of carbon and other greenhouse gases
in comparison to countries like Sweden and is re-
quired to invest extra efforts to get below the 2°
Celsius Compatibility Line. As discussed in the re-
search earlier, the world at large cannot withstand

73 Stavins R., J. Zou, T. Brewer, M. Conte Grand, M.
den Elzen, M. Finus, J. Gupta, N. Hohne, M.-K. Lee,
A. Michaelowa, M. Paterson, K. Ramakrishna, G.
Wen, J. Wiener, and H. Winkler, 2014: International
Cooperation: Agreements and Instruments. In:
Climate Change 2014: Mitigation of Climate Change.
Contribution of Working Group III to the Fifth
Assessment Report of the Intergovernmental Panel on
Climate Change [Edenhofer, O., R. Pichs-Madruga, Y.
Sokona, E. Farahani, S. Kadner, K. Seyboth, A. Adler,
I. Baum, S. Brunner, P. Eickemeier, B. Kriemann, J.
Savolainen, S. Schlémer, C. von Stechow, T. Zwickel
and J.C. Minx (eds.)]. Cambridge University Press,
Cambridge, United Kingdom and New York, NY,
USA.

more than a 2° Celsius rise in the overall tempera-
ture.” Therefore, the Climate Change Performance
Index takes into consideration the 2° Celsius Com-
patibility Line. Further, countries like Czech Re-
public that earlier ranked 32 as per CCPI dropped
down to 43rd Rank due to low performance in the
National as well as International Climate Policy.”

On the other hand, developing nations like In-
dia have shown high performance in controlling
greenhouse gas emission (Ranked 11) but had
an average performance as compared to other
countries in utilizing renewable energies.” Coun-
tries like the US and Saudi Arabia require their
immediate attention towards National as well as
International Climate Policies in both emission of
greenhouse gases as well as utilizing renewable
energy.”’

SETTING UP OF GOALS
FOR DEVELOPMENT

The development will not solely come from
the formulation or implementation of laws but
when people join their hands to protect the world
from climate changes. The focus must shift to the
question of why are the people not ready for trivi-
al changes in their living which could prevent the
climate from changing?

The need is to create awareness amongst
people and explain why we need to protect the
environment and what will be its adverse effects
on them. It is time to realize that set aside the
future generation, but the rate at which the cli-
mate is changing rapidly, the individuals will not
be able to live the rest of their lives in a clean en-
vironment. The need is to understand the impact
of climate change not only on our day-to-day ac-
tivity but also on our health.

74 Jan Burck, Ursula Hagen, Niklas Hohne, Leonardo
Nascimento, Christoph Bals, 2020, Climate Change
Performance Index, https://www.climate-change-
performance-index.org/sites/default/files/documents/
ccpi-2020-results-the climate change performance
index.pdf

75 Climate Change Performance Index, 2020.

76 Climate Change Performance Index, 2020.

77 Climate Change Performance Index, 2020.
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AMENDMENT OF LAWS

We cannot straight away deny that there is a
shortage of laws or policies. Every country has
laws and policies which are based on climate
change, conserving energy, preventing pollution,
promoting renewable energy and biofuels, etc.
But we do lack somewhere, be it setting up of
goals, implementation of rules and regulations,
or the reviewing of such provisions.

It is suggested that countries take the ad-
verse situation of the rapid deterioration pretty
seriously. The countries must focus on preserv-
ing the environment. The only way to preserve
the climate changes is to take immediate ac-
tions. Small things make a big difference. The
government must try to formulate laws that are
easy to implement and comply with. The policy
framers need to do a deep analysis of their own
country and derive the statistics relating to what
are the major pollutants emitted in the specific
country, why are those pollutants still in use and
why are people not taking actions to preserve the
environment.

The solution to the problems affecting climate
lies in these ,why’s.” The targets must be set in
a manner that they are practicable and can be
achieved. Small targets must be set initially. For
example, a country ‘X’ can set a target to reduce
say 1% emission of greenhouse gases in one
year. The positive side of setting smaller targets
is that both the framers and the followers of the
policy would feel that such a target can be at-
tained easily and hence would put their efforts
into achieving the same rather than setting up
higher standards.

Another most important measure required to
protect the Climate is by creating awareness and
educating the natives of the country. Being selfish
and continuously polluting would bring no bene-
fits. Even if some countries act carelessly by not
caring about climate change will even nullify the
hard work of the countries who are working day
and night to control climate changes. There is a
need to understand the fact that the climate does
not affect a single individual but has a global ef-
fect. Therefore, the goals must be such that they

are attainable and short term so that the imple-
mentation and check on such policies and goals
can be achieved easily.

CONCLUSION

Changing weather patterns, disruption to
natural resources, distressed behavioral chang-
es have a detrimental effect on not only human
beings but on the flora and fauna at large. The
skyrocketed population statistics by U.S. Cen-
sus Bureau Current Population (2020) mentions
China to be the most populated country followed
by India across the globe. Laws, statutes, and
provisions affirm ‘what possibly will happen.’ The
attribution of science in legal aspects entails a
descriptive analysis of policies formulated, plans
mapped out, and how litigation would assist the
former.

The ever-increasing greed of wasting fos-
sil fuels and energy consumption tries to force
scientific impossibility to measure the abundant
loss to the climate. Where countries like Peru,
Singapore, and Romania are investing their
best efforts, countries like the United States of
America begs to differ on the scientific effects of
climate changes. The political altercation in the
USA continues the environmental degradation
and promotes amongst the masses.

Scientific data is the prime source that would
illustrate the national carbon emissions, attrib-
uting the recent data would assist in framing
budgets to control the emissions. The attribution
of scientific data would be fact-specific and re-
sult-oriented. The Paris Agreement happens to
work on the same guidelines. The Paris Agree-
ment tries to assign a standard above which the
countries must refrain from emitting greenhouse
gasses. Further, it is strongly denied that there
aren’t any laws to conserve the drastic climate
changes. From having conventions for protecting
Ozone Layer Depletion (Vienna Convention) to
conventions to reduce marine and land pollution
(OSPAR Convention). New technological up-gra-
dations are adding to the schemes for protection
as well. Innovation is becoming a well-needed
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change in society. Recycling plastic, alternative
uses of non-renewable resources are a major
contribution.

Courtrooms and the outside world are poles
apart. Yet, the courts and the executives try to
bridge the gap by duly considering the scientific
attribution on matters related to climate change.
The liability to protect the environment is ‘joint
and several’, that is individuals are responsible

for their actions and the actions of others as well.

At this juncture, we need to set up a com-
prehensive plan of action framed at an interna-
tional level that can be easily executed at local
levels providing enough space for flexibility to re-
duce carbon footprint. This can be something as
simple as opening a world bank of recycle-able.
Garbage should not be put to waste; it can be a
resource in itself.
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INTRODUCTION

In the world of legal space, private legal agreements are often con-
cluded, which are no longer regulated only by domestic law, as well
as the cases of establishing contact with the legal system of different
countries are increasing. Consequently, the question of regulating vari-
ous private legal relations is activated, which will effectively respond to
the requirements of the subjects of private law.

Why does one state apply the law of another at all? Basically, the
most dominant answer is that this is comity of nations. Foreign law is
applied for being nice to other states. This attitude is grounded in the
mutual interest of the states in having commercial and other contacts
with each other.” But is the relationship with other states really the rea-
son for which we apply its law? There are certainly areas where con-
cerns for bilateral relations and cooperation with other states influence
the choice-of-law process. Certainly, we are not bound to apply another
state’s law. We do it for the sake of good relations with the other coun-

1 Lehmann, M., 2011. From Conflict of Laws to Global Justice, Columbia University,
p.27.
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try. What counts is only the gesture towards the
other sovereign.?

When a judge decides a case involving a for-
eign element, private international law rules will
sometimes indicate that the applicable law is to
be found in a foreign legal system, and not in the
law of forum. When private international law rule
refers the application of a foreign law rule to a
particular legal relationship, then the court must
apply that norm. The process of determining a
foreign law raises practical difficulties, as a judge
must apply not just foreign legal acts, but also
the case law and interpretation with which it is
applied in another State. When applying a foreign
law, the court shall take necessary measures to
determine the essence of the rules of the foreign
law taking into consideration their official inter-
pretation, application practice and doctrine in the
respective country. All necessary measures in-
volve inviting an expert to provide the court with
comprehensive information on the content of for-
eign law, about formal or unofficial explanation of
its use. The court may request an opinion from
the relevant scientific-research institutions. One
of the methods of ascertaining the content of a
foreign rule can be considered the provision of
legal assistance to each other by states at the
international level.

Under legal assistance, an obligation arises
for one State to take legal action in its own ju-
risdiction at the request of another State. This
means that the organs of government of one
state operate with public-legal functions in an-
other, foreign country, which, at first glance, may
be considered as a restriction on the sovereignty
of a foreign state. On the other hand, legal as-
sistance is provided on the basis of bilateral or
multilateral international agreements, which, ac-
cording to the principles of international law, is
an expression of the self-restraint of states and
consequently, of sovereignty.?

In fact, a national court’s adjudication of a for-
eign law claim can provide stability and fairness.
Moreover, adjudication of substantive foreign law

2 Ibid 28.
3 International mutual legal assistance in civil matters,
Practical guide, Thilisi: 2018, p. 25.

claims in domestic courts is possible without in-
fringing the interests of another sovereign. Also,
the resolution of a foreign law claims in a nation-
al courts is generally consistent with comity and
amicable commercial relations among nations.*

Article 62 of the law of Georgia on Private
International Law states: if it is necessary to
perform judicial acts outside the territory of
Georgia to determine case circumstances,
establish facts, and transfer documents or for
other reasons, a petition may be filed with an
appropriate institution of a foreign country; if an
act is performed through diplomatic missions
or consular representations of Georgia, a pe-
tition must be filed with them. Thus, according
to Georgian private international law, provid-
ing legal assistance is limited only on the ba-
sis of motions between Georgian and foreign
courts, although mutual legal assistance is
broader and in addition to judicial cooperation,
includes actions by various justice institutions
for their jurisdiction issues.® These actions can
be: obtaining testimony of withesses who are
abroad, serving judicial documents on persons
in foreign countries who are not residents of
the country of the forum, and procuring infor-
mation regarding foreign law.®

1. REQUEST TO STATE
AUTHORITIES FOR LEGAL
ASSISTANCE

1.1. Receiving Information from
the Diplomatic and Consular
Missions

Providing international legal assistance is
usually the function of the executive. The parties
have no right to request directly to the relevant
foreign authorities for international assistance.

4 Wilson, Matthew J., 2012. Demystifying the
determination of foreign law in U.S. courts: Opening
the door to a greater global understanding, The wake
forest law review, p.3.

5 Ibid 11.

6 Christenson, G. A., 1960.
Assistance and Utah Practice. p.478. Available from:
http://scholarship.law.uc.edu/fac_pubs/175.
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Because of this, they must request to the court,
the diplomatic mission or the consular mission.
Accordingly, in international civil litigation, there
is a distinction between contractual and non-con-
tractual international legal assistance. Contrac-
tual legal assistance implies the receipt of legal
aid under an international treaty.” Diplomatic and
consular missions play a crucial role in this kind
of assistance.

One way to get information about foreign law
is to get aid from the diplomatic mission of the
country whose law is applicable.® This is provided
for in the Vienna 1961 Convention on Diplomatic
Relations, according to which one of the func-
tions of a diplomatic mission consist, promoting
friendly relations between the sending State and
the receiving State, and developing their eco-
nomic, cultural and scientific relations. In vari-
ous foreign countries certificates of diplomatic or
consular authorities concerning the law of their
countries are used as proof of the foreign law.®
Presumably in the sense that the ambassador's
opinion on the law of his country equals that of
an expert. In many cases, when the parties and
the court try to obtain information through official
foreign channels, for this purpose, questions are
usually sent to the foreign embassy and consul-
ate to obtain copies of the relevant legislation.
However, in reality this is not considered as a
practical and useful method.

7 Gabisonia, Z., 2016. Georgian Private International
law, Second revised edition with additions, Tbilisi:
p.405.

8 For example, in Germany, a court can request to

German or foreign diplomatic missions to establish a
foreign law. Michalski, R., 2011. Pleading and Proving
Foreign Law in the Age of Plausibility Pleading. 59
Buff. Law. Rev, p. 1256. Hartley, T. C., 1996. Pleading
and Proof of Foreign Law: The Major European
Systems Compared. 45 INT’L & COMP. L.Q, pp.
275, 276. Courts may receive in evidence statements
on foreign law by research institutes or foreign-service
authorities of their own country: for instance, Italian
courts admit statements by Italian consuls concerning
the law of the country of their mission. Nussbaum, A.,
1941. The Problem of Proving Foreign Law, Volume
50, p.1028.

9 Stern, B. W., 1957. Foreign Law in the Courts: Judicial
Notice and Proof, p.37.

In Bristow v Sequeville,'® a jurisconsult, ad-
viser to the Prussian consulate in London, who
has studied law in Leipzig, and knew that the
Code Napoleon was in force in Saxony, was not
allowed to give evidence concerning the Code.
The judge observed: ,If a man who has studied
law in Saxony and never practiced in Prussia is
a competent witness to prove the law of Prussia,
why may not Frenchman, who has read books
relating to Chinese law, prove what the law of
China is?” This case has shown that actual prac-
tical experience before the courts of a particu-
lar jurisdiction was essential. A number of cases
departed from this rigid attitude over the years,
and it seems that the Civil Evidence Act 1972,
s 4 (1) did no more than enact the common law
declaring that a person suitably qualified, on ac-
count of knowledge or experience, is competent
to give evidence of foreign law, irrespective of
whether he has acted, or is qualified to act, as a
legal practitioner in the country in question.™ Al-
though it was probably true that, until the end of
the 19th century, the courts were minded to de-
mand that the witness had actual practical expe-
rience, there are some signs of flexibility as the
century progressed. In the case Goods of Dhost
Aly Khan'?, a diplomat based in the Persian Em-
bassy in London was allowed to give evidence
as to the law of Persia after it was demonstrated
that there were no professional lawyers in Persia
and that diplomatic staff were trained in the rel-
evant law. In Birch v. Birch® the California court
refused to accept a certificate of the Consul Gen-
eral of the Republic of China concerning the di-
vorce law of China for the reason that the Consul
General was not an officer having charge of the
original Code. In 1981, Court of Appeal of Brus-
sels was faced with the mission of applying the

10 Bristow v Sequeville 1850 North, P. M., Fawcett, J.
J., 1992. Cheshire’s and North’s Private International
Law. Twelfth edition, p.110.

11 Cross and Tapper on evidence, Colin Tapper, 2010.
Oxford University Press, 12th ed. p.694.

12 Re The Goods of Dhost Aly Khan 1880 O’Brien, J.,
1999. conflict of laws. second edition, Cavendish
Publishing Limited, p.147.

13 Birch v. Birch 31.10. 1955 Stern, B. W., 1957. Foreign
Law in the Courts: Judicial Notice and Proof, p.37.
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law of Sudan to decide whether the recognition
of a child by a person of Sudanese nationality,
could be challenged by the mother of the child.
The court first noted that parties had undertaken
extensive efforts to uncover the content of the
law of Sudan. The court then mentioned a note
communicated by the Belgian embassy in Su-
dan, providing some information on the content
of the law of Sudan.™ 11 January 2008, Court of
First Instance of Liege found that in a case where
the law of Sierra Leone was applicable to deter-
mine whether a person was the father of a child,
a lower court twice requested the assistance of
the Consulate of Sierra Leone to obtain informa-
tion on the applicable principles. Experience has
shown, however, that this provides limited result:
when a request is answered, it mostly only con-
tains a copy of the relevant legislation, without
any further explanation as to the application of
the statutory provisions.

There is an opinion in the legal literature that
obtaining information about the foreign legisla-
tion in this way is acceptable, but imperfect. The
German scholar Schack believes that informa-
tion on foreign law can be obtained from the
diplomatic mission of a foreign state, although
the mission mainly answers particular questions
such as age of majority, marriage age, grounds
for divorce, amendments to the relevant law, etc.
But it is difficult to determine issues such as the
terms of performance of the obligation, the con-
sequences of breach of contract, and etc.'®

1.2. Receiving Information
from the Ministry of Justice

International legal assistance is one of the
necessary conditions for the administration of
justice, if the case involving a foreign element or
separate procedural actions are required to be

14 Treatment of Foreign Law — Dynamics towards
Convergence? Ius Comparatum — Global Studies in
Comparative Law, 2017. Volume 26, Yuko Nishitani
Editor, Springer, p.77.

15 Ibidp.77.

16 Timokhov, U. A. 2004. Foreign law in court practice.
M. Walters Kluver, p. 44.

carried out in a foreign state. Proper providing of
international mutual legal assistance affects the
ability of a court to secure the rights of persons
involved in civil, family or corporate relations.'
In the international civil litigation, great impor-
tance is attached to the providing of legal assis-
tance between states by the executive branch.®
Thus, the Ministry of Justice is the state body
that is asked to assist in obtaining information
on foreign law."” Indeed, the Ministry of Justice
exchanges legal information with foreign states,
but it should also be noted that providing infor-
mation on foreign law is not part of its list of di-
rect responsibilities. The most effective bilateral
cooperation in this field is the communications
officials’ project between the Estonian and Finn-
ish Ministries of Justice (launched in 2001), in
the framework of which one so-called Estonian
communications prosecutor works in the Finnish
Ministry of Justice and one Finnish communica-
tions prosecutor works in the Estonian Ministry
of Justice. According to the Ministry of Justice,
that project has provided significant assistance
in the solution of international requests for legal
assistance, giving, inter alia, information about

17 International mutual legal assistance in civil matters,
Practical guide, Thilisi: 2018, p.9,10.
18 For instance, in some situation, legislatures may

authorize their consuls, or ministries of Justice or other
governmental agencies, to furnish information on
domestic law for use in foreign courts willing to accept
such information in evidence. European governments
have repeatedly bound themselves by treaty to confer
such authority upon their ministries of Justice and to
have their courts recognize statements of a similar
agency of the other government. Nussbaum, A., 1941.
The Problem of Proving Foreign Law, Volume 50,
p.1028.

19 For example, in Austria, to ascertain foreign rule
content, the court can rely on the cooperation of the
parties, on information from the Federal Ministry
of Justice or on expert reports. Austrian Private
International Law Act No. 304/1978, in practice, the
Austrian Ministry of Justice plays a central role, even
though its function is restricted to the transmission of
materials (such as statutes, judgments or textbooks)
to the court without any interpretation. By contrast,
calling for an expert opinion seems to be rather unusual
in Austria. Hausmann, Rainer Pleading and Proof of
Foreign Law — a Comparative Analysis, The European
Legal Forum (E) 1-2008, p.9,11.
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Finnish family law.?® Another Convention be-
tween Belgium and Romania concerning mutual
judicial assistance in civil and commercial mat-
ters signed in Bucharest on 1975, only provides
a basic mechanism for cooperation between the
Ministries of Justice in order to obtain informa-
tion on each other’s law.?!

2. INTERNATIONAL
CONVENTIONS AS A SOURCE
OF LEGAL ASSISTANCE

2.1. European Convention

of 7 June 1968

An important source of legal assistance is
the 1968 Council of Europe London Convention
on Information on Foreign Law, which includes
a number of procedures for the exchange of in-
formation by special authorities of the state. Its
member states are more than 40, and Georgia
joined it in 1999. According to Article 1 of this
Convention, the Contracting Parties undertake
to supply one another, in accordance with the
provisions of the Convention, with information on
their law and procedure in civil and commercial
fields as well as on their judicial organization.
Article 3 of this Convention defines, that a re-
quest for information shall always emanate from
a judicial authority. In accordance with the rules
established by the Convention, each Contract-
ing Party shall set up or appoint a single body
(“receiving agency”). The receiving agency may
be either a ministerial department or other State
body. Each Contracting Party may set up or ap-
point one or more bodies (“transmitting agen-
cy”) to receive requests for information from its
judicial authorities and to transmit them to the
competent foreign receiving agency. The receiv-
ing agency may be appointed as a transmitting
agency. The information given in the reply shall

20 The Application of Foreign Law in Civil Matters in the
EU Members States and its Perspectives for the Future,
2011. Part I, Lausanne, p.146.

21 Treatment of Foreign Law — Dynamics towards
Convergence? 2017. Tus Comparatum — Global Studies
in Comparative Law, Volume 26, Yuko Nishitani
Editor, Springer, p.78.

not bind the judicial authority from which the re-
quest emanated. The reply should inform in an
objective and impartial manner and contain rel-
evant legal texts and relevant judicial decisions.
It shall be accompanied, to the extent deemed
necessary for the proper information of the re-
questing authority, by any additional documents,
such as extracts from doctrinal works. It may
also be accompanied by explanatory commen-
taries. The London Convention can be consid-
ered as an interesting mechanism of interna-
tional cooperation for determining the content of
foreign law, but its potential in the Georgian legal
space is completely untapped. Unfortunately, we
do not have official statistics on the use of this
tool by Georgian courts to determine the content
of a foreign rule. Thus, it should be interesting to
share international experience in the application
of this Convention.

The usefulness of the Convention is disput-
ed. Some shortcomings prevent the Conven-
tion from being a real success. A main problem
seems to be that only abstract questions are
asked and the receiving authority does not have
complete knowledge of the case. But sometimes
it would be necessary to know the entire content
of the file or the argument. There is a danger of
misunderstandings. So the information received
may sometimes not suffice to decide the case.??
For instance, one of the case The OLG Munich
(Higher Regional Court or Court of Appeals in
Munich) has stated that a court in need of further
information on the foreign law has to consider
whether using the London Convention is a faster
and more cost efficient way than an expert opin-
ion of an institute for international and foreign pri-
vate law.?® The practical benefit of the Conven-
tion, unfortunately, is not very high, as is shown
by the relatively small number of requests. In
Germany, the Convention has not found much
attention and appears not to be used very much
in practice. Praise for the convention is scarce.

22 Ibid p.201.

23 OLG Munchen 18.1.2008 Treatment of Foreign Law
— Dynamics towards Convergence? Ius Comparatum
— Global studies in Comparative Law, 2017. Yuko
Nishitani Editor, volume 26, Springer, p. 200.
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Each year there is a number of cases where the
Convention is used, in the two years, 1999 and
2000, there were 32 outgoing requests, and in-
coming requests were received in 2001. So Ger-
many receives more requests than it itself trans-
mits.* A main problem is that the Convention
only allows for abstract legal questions, and not
for an overall legal opinion on the particular case.
Moreover, the procedures under the Convention
are rather time-consuming and costly, both in
having to involve experts and with the formula-
tion of questions/answers and translations.?

The Austrian legal literature argues that the
Convention generally is not an effective means
of resolving disputes in practice. In decisions of
Austrian courts we find the following picture: the
judge is obliged to make use of the measures
foreseen in the convention, especially when
there is enough time to do so, similar: court shall
make active use of the convention. In a further
decision, the judgment was overwhelmingly
built on such opinion. Different: overwhelming
uselessness of the information received.?® Ac-
cording to the official search system of Austrian
judgments in civil law disputes, these decisions
seem to be the only one citing the convention
and the relevant Austrian legislation. In Austrian
commentaries it is said that the possibilities out
of the Convention are often to general not apt to
help to find a solution for the case or that it is not
efficient in practice.?”

To ascertain foreign law Italian lawyers mostly
use the official sources of foreign laws available
on the internet or in national libraries and the co-
operation of foreign colleagues and from time to
time they use the European Judicial Network in
Civil and Commercial Matters. In contrast, law-

24 Ibid.

25 Hausmann, R., 2008. Pleading and Proof of Foreign
Law — a Comparative Analysis, The European Legal
Forum p.8.

26 OGH 25 May 2004, OGH 24 June 2006, OGH 13
Dec. 1990, OGH 11 March 1998, The Application
of Foreign Law in Civil Matters in the EU Member
States and its Perspectives for the Future, 2011. Part I,
Legal Analysis, Swiss Institute of Comparative Law,
Lausanne pp. 53,54. Available from: https://www.isdc.
ch/.

27 Ibid.

yers rarely refer to diplomatic channels, paid
foreign legal databases, or opinions of legal ex-
perts because of their extremely high costs and
they never use the mechanisms of the London
Convention or bilateral mechanisms of judicial
cooperation.? Official statistical data on how fre-
quently this system is used in Italy does not exist.
According to the Swiss Institute Study, there is a
general consensus among practitioners (judges,
notaries, lawyers, public official registrars) that
the European Judicial Network has enormous
potential that has yet to be fulfilled.?® Italy is not
included in the meta-search engine of National
Case Law that was created by the Network of
the Presidents of the European Supreme Courts
and released in April 2007. This meta-search en-
gine allows one to simultaneously query several
search engines of 20 EU Member States, and
provides information on supreme court justices
and legislation, including automatic translation
facilities.®

In Estonia, the European Judicial Network in
civil and commercial matters is not often used
as a source for determining the content of the
foreign law. In one judgment of the court of 1st
instance, however, the court expressis verbis
stated that it determined the content of the appli-
cable Italian family law via the European Judicial
Network in civil and commercial matters. Another
judge of the court of 1st instance also reported
the frequent use of this database but gave no
evaluation of the quality of the information provid-
ed.?" According to the information obtained from
the Ministry of Justice, the number of requests

28 Yet, the lawyers emphasized the prohibitively high cost
of access to foreign law and highlighted the difficulty
in accessing information on foreign laws in Italy,
which carries the risk of their erroneous application
of these laws. Treatment of Foreign Law-Dynamics
towards Convergence? Ius Comparatum — Global
studies in Comparative Law, 2017. Yuko Nishitani
Editor, volume 26, Springer, p.282.

29 Ibid 283.

30 Meta-search  engine
presidents.eu/rpcsjue/?lang=it.

31 The Application of Foreign Law in Civil Matters in
the EU Member States and its Perspectives for the
Future, 2011. Part I, Legal Analysis, Swiss Institute of
Comparative Law, Lausanne, p.146.

web-site:  http://network-



#17, April, 2021

127

for information about foreign law has diminished
in recent years. In 2007, 10 requests concerning
family and inheritance law matters were submit-
ted from Estonia; 3 requests were transmitted
to France, 3 requests to the USA, 2 requests to
the United Kingdom, 1 request to Sweden and 1
request to Israel. In 2008, only 4 requests were
submitted from Estonia; they all concerned in-
heritance law issues and were transmitted to the
United Kingdom, Mexico, Canada and Israel, re-
spectively. The number of requests submitted in
2009 was even smaller, comprising 2 requests
and concerning the law of Germany and Swe-
den. Most of the requests were initiated by Es-
tonian judges. For practitioners, it has probably
been easier to obtain information from other
sources.*

In Belgium the Convention does not seem to
be applied frequently. Two different authorities
have been appointed by Belgium as national Ii-
aison bodies: The Ministry of Foreign Affairs has
been appointed as transmitting agency, while the
Ministry of Justice has been appointed as receiv-
ing agency. The Ministry of Justice has received
only 10 requests for information during the first
eight years of application of the London Con-
vention.®® In a recent case, the Supreme Court
refused to quash a ruling by a lower court which
had not requested application of the London
Convention. The Court of Appeal was seized of
a dispute governed by English law. One of the
parties had submitted a witness statement writ-
ten by an English practitioner, outlining how En-
glish law should be applied in the particular case.
The Court of Appeal deemed that it had been
sufficiently informed by this witness statement.
Hence, it did not request information from En-
gland on the basis of the London Convention.
Before the Supreme Court, the plaintiff alleged
that by not using the mechanism put in place
by the London Convention, the Court of Appeal
had breached its treaty obligation. The Supreme

32 Ibid.

33 Treatment of Foreign Law — Dynamics towards
Convergence? Ius Comparatum — Global Studies in
Comparative Law, 2017. Volume 26, Yuko Nishitani
Editor, Springer, p.78.

Court rejected this argument, holding that the
London Convention did not require that a court
should always seek information on foreign law
through the Convention mechanism when it is
required to apply foreign law.3*

The first reason of the Convention’s ineffec-
tiveness seems to lie in the general unaware-
ness of the European judiciary in the existence
and the advantages of this instrument. The sec-
ond reason lies in the limited scope of potential
users: the mechanism of the Convention is only
open to judicial authorities of the Contracting
States (Art. 3). Bearing in mind that in some
States judges are prohibited from undertaking
their own research on the content of foreign law,
the effectiveness of the Convention is seriously
undermined. Finally, the Convention does not re-
solve a key practical problem, namely, the costs
relating to obtaining information on information
on foreign law.®

2.2. Minsk Convention
of 22 January 1993

Republic of Georgia is a part to the Minsk
Convention on Legal Assistance and Legal
Relations in Civil, Family and Criminal Mat-
ters, which mostly applies to the states of the
post-soviet space. The Convention is a com-
prehensive document regulating a wide spec-
trum of legal matters including service of judi-
cial or extrajudicial documents and recognition
and enforcement of civil and criminal judg-
ments as well as cooperation between compe-
tent authorities in the field of civil, family and
criminal law. The Convention provides for the
protection of the property and personal rights
of the citizens of a particular country in the ter-
ritory of another country on the basis of the
principle of reciprocity and equality. In addition
to the substantive and procedural norms of
mutual legal assistance, the Minsk Convention

34 Ibid p.78,79.

35 The Application of Foreign Law in Civil Matters in the
EU Members States and its Perspectives for the Future,
Part I, 2011. p.34.
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also includes conflict of laws norms, such as
those relating to international adoption.3®

Thus, the conflict of laws rules in the Conven-
tion do not regulate the relationship between the
parties, but indicate which country's law should
be used to regulate that relationship, namely the
status of a person, family law, property law, in-
heritance law, and etc.

2.3. International Treaties

In the field of international legal assistance,
in addition to multilateral international conven-
tions, states have concluded bilateral interna-
tional treaties with specific countries. Georgia
has bilateral international agreements on mutual
legal assistance in civil, family, trade and criminal
matters with Azerbaijan, Turkey, Turkmenistan,
Ukraine, Kazakhstan, Uzbekistan, Kyrgyzstan,
Greece, and on mutual legal assistance in civ-
il law cases with the Republics of Bulgaria and
Armenia. This legal assistance is provided to
strengthen the close friendly relations between
the countries through the introduction of effec-
tive cooperation in the field of legal relations,
based on the principles of sovereignty, equality
and non-interference in domestic affairs. Central
Authorities — Ministries of Justice provide each
other with information on current or past national
legislation in their state and the practice of their
use by justice institutions, as well as copies of
court decisions. At the same time, it should be
noted that the bilateral and multilateral interna-
tional agreements has been signed by Georgia
provide for the possibility of mutual legal assis-
tance also using ,diplomatic channels®.>”

Although there are several important inter-
national conventions in the field of international
legal assistance, international mutual assistance
between countries is largely based on the prin-
ciple of comity. In receiving international legal
assistance, the petitioning State hopes that the
other State will assist and provide the necessary

36 International mutual legal assistance in civil matters,
Practical guide, Tbilisi: 2018, p.31.
37 Ibid p.26.

information on the basis of comity. For its part,
the assisting State hopes to receive similar as-
sistance from the petitioning State. In the doc-
trine of private international law, this cooperation
is the starting point in resolving the problem of
international assistance and not in invading the
jurisdiction of countries.3®

CONCLUSION

In the context of globalization, the transna-
tional movement of people, services, goods and
information is becoming even stronger. As a re-
sult, we get more intensive private international
law relations in which not only large companies
participate with their business transactions, but
also ordinary people with a variety of day-to-day
consumer, contract, matrimonial, inheritance and
other relationships. Thus, private international
law plays an important role in defining the appli-
cable law and regulating private international law
relations.

In spite of great achievements in the mod-
ern information technologies and development
of comparative jurisprudence, none of the coun-
tries’ judge can have a claim on exact knowing
of relevant standards of the law of foreign coun-
tries. In addition, the foreign court cases dis-
cussed above show that the use of the mech-
anism provided for in the European Convention
on Information on Foreign Law in practice is rare.
It is therefore noted that the significance of this
Convention should not be underestimated in
practice. However, it would be better if the courts
themselves used international connections to in-
crease the number of sources of information on
foreign law, even if only on a regional scale.

38 Gabisonia, Z., 2016. Georgian Private International
law, Second revised edition with additions, Tbilisi:
p.403.
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14 bododmggmmlb 189bsgbo Lobododmemmlb 2020
Peolb 9 0gemobol 30bhobgos Nedb-807 (3-19)

15 bodobhomggmemlb sdobobidogongmoe Boddmiggbem
32©9db0, Logobhmggmmlb bozobmbdmgdmem dog-
b9, ®gogoom7Go 3993394 ©0: WwWw.matsne.gov.ge.

16 bodohomggmml owdobobidogonmo bodbmig-
bo 3oogdbo, 2005 Hemob 14 0gemobedwg domddyg-
o @qeodi0s, boJodmggmml boz0bmbdogdemm
doby, mgogoomydo 39033960 Www.matsne.
gov.ge

17 bodohomggmmb gobmbo ,bodobmggmml owdo-
bobpdogongem Laddopgbeo gowogdbdo Egemo-
@36360[)0 ©o (9030@3633)0[) 330060[) '(']al)obge)“,
bododhomggmmlb bogzobmbdegdmem dogby, maqo-
3oy ®o 390339G0: WWW.matsne.gov.ge

18 bododhomggmmb gobmbo ,bodobmggmml owdo-

60[)@&)0302]@ b03&)m33bm 5(\0@3(1[)‘30 330 g-
ool 'Baoogol& '(']al)ob{]e)“, bodo@m&qqymb bodogm-

68(?36@(”’) 80868, (0(80800@1‘](4)0 836633&)(&)0.
Wwww.matsne.gov.ge
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LOMM™AY BYMBY30O

00GHOM30 dogmomo, HM3 36900 ,3900Im
0®30M®OZ70" 39038300 (369000 06300V
0% o306 ombodbycmno 0bLHdIHOL Lo-
FoOHMMYoMm030 036900006 Z0FM3®060GY,
0MO0®OZ0 F900mHoo nymb Bbmaenmm 3960-
0dmbOFOOHOMYOID030 ©O3900L 30@OEY39(H0L
0MMI®E0H0Im0 LOTYOMYO“"® dMBNAbymo
30600MHg00 39HOE LOYIOOOMIOMO, 30600-
©Ob 0MB0Ibgem 39HroMmET0 Y339 J0MIdIYMO
04m 936™m30L LOdFML dobobhHdmo 3MmIo®Hg-
HobL H9g3m3g6oEnd 2001(9) ,0@3060LHEO-
303  MmMaObMYdLY O 3gMdm  30M9oL
6oL ©O30L oogmHoL LOLOTOGOMMM®M Fo-
®hHo30L dSMHgMBOH oYM LOTYOMYOOMO TY-
LOLYOY, BMIgMOE I3 dEINbOLHGOBFO-
I 039030 0MdobH®OZOL, HMaMME ©O30L
3006Y39hoL oembHg®bohoymo 3970b0d3nL,
300mygb900L JgLOdMYOMMOOL. 20

ML 3MJdogo 306MBIYOMMLY, FoM-
@O dodmbogmabo dgombgn39o0LY, oEJIo-
BoLHGOEOYM  MGFObMYoL o  ©bodgdL
0@3060LEHGOEOIMO bgm9g3MHgmgd900L
QROMOamMaddo LGP OZ3HMOMINOL, ™MOZ0E
00Mhomb ©O30L ooBy39hoL 394ob0dIgd0.
03060LHMOB30YMO bxTY3MIMY6960 9J(30-
30 LOFOOM-LOFOOMHMYOD030 ZMBHOMMOL
J308.  0©B060LHGOBOYM™O  byMTY3HYMY-
0900L OE3NBALAHGOEOYMO LOFOOMOMBOG-
dm9o0LOM30L VI390dOMYdd O ©O30L
0mmhg®BOHOYMO 3990600301 OMhHg30L T9-
LOdMgoeMMdOL FgdmYE30, ghmo dbMog,
d9LOdmMMO OAMB39YMO 0YML 03 goMYamy-
00, HM3 dVEINbOLHGOFOYMO MGOHZOObMHdOL
LOJB0OBMOY  VEINBALHGVEOYMO  bymdgs-
MHYMadoL FMGHI0m ©OJI390@JOOOHML LOLO-
00OHOMML 3MBHGMEML. dEINBOLAHGOE0IYI
LOTOOMOMBOGOIMYdOT0 IMLOTOO Mg OO
3393mM06900 OHMamMMH 3 EOIMYZ0IOIMO OM-

19 30bdod@pgdomo dobomo Lodobmggmmlb sobo-
bols 3(6(')3{]@%3 ,,bojo&)mgagymb 0@806()[;@(4)0-
(hobol dglbobgd®, <https://info.parliament.ge/file/1/
BillReviewContent/101770?7> [01.03.2021]

20 Recommendation of the Committee of Ministers of
the Council of Europe to member states on alternatives
to litigation between administrative authorities and
private parties, Rec(2001)9, 5 September 2001. Official
Website: www.coe.int

00(h®0. O0INBOLAHGOGEOIYMO 3HMEgLOLOM-
300 EO3OLOLOVMYOYGIMOO 06330D0E0YOMIOL
30633030, GMIMOL BOGOZMIdIoE LOLOTO-
HOMML 0930 IBRMYdOMLOMadd Fgodmb-
omL, bmd o6 06393L 0EINBOLAHGOEFOYMO
OMH3OoML J8gadd LOFOIO ™M 0bhHMgLOLOM-
300 H00b0oL 30YygbgdoL, 0Mbodbymo J@Ng-
000mbOMgd0L BOHFZMY030, LOLOTOGMENML
0930L F9LOJMHOMMOO MOZOE FOTMOMbMZML
©M33096(h900 06 0O OOIHZ0EML FMG039-
00. d9LoO0V30LOE, LOLOTOGOMM®M  LOFOIOM
06(hgMHaLMOL EOZO3d0MYdIMO bgmdn3H Y-
m9d900L gobboM3z0LOL BOOMM YW HOOTM-
LOENYO0m LOMIJOMMOL.

mPoEY, GmELYE  VEINboLHGOEOIMmO
bgm393MHgmgdgd0L BOGMIMddo O30L Zo-
©o06y3gmob 399ob0ddgd0d 3LFYGMMAOL Lo-
3060, 4G®HoOMYod Y6 3099439L 2018 ByemL
309090 ,LOFOOM O 39MOdMm MObOITOHMT-
ammoob JgLobgd* LOJOOMZGEML  306MBL.
0Mb0dbgmo  3obMBoL TgLOOOTNLOE, LOFO-
M ©O 39Odm MO6OFTOMITMMOS/LOFIOM
©O0 3oMdm ®mobodTGHMIMMO0L  3H™Madho
0oL LOFOOM FOOHBOMOLO O 3gthdm 3oM-
Ho0mGML FMGOHOL ZHJgEM30E0060 MOBOT-
OMIAMMOY, OHMIGE0E 0300YymBOMIdL 3o-
bmbom gomzomoLBobgdymm 3Mobha®0ydgdL
@O bm®3E0gmEOYgod LOIYIOML JgLbHymadal
0b6/@0 LOFOOHM FMALOLbYMYdOL gobgz0oL d0d-
bom, 3MB(E9LOOL V6 VGOZMBEYLOYG O LOFO-
MM ©O 3gOJIm MO6OTGMIMMO0L bobom.?!
000LMOL, ZOBMBAL FOBLOBMZMO LOFIGOM™
dm3LObYMdOL (36900 O obdoMHO: 396M-
dm@, LOFOOM BMALOLY®YOO dBOL LOFIGO™
0b6hg®aoLOL LRgOM®MBo Jgdogommo dmALOLY-
900, H®MIAGMLOE LOJOOMZaMML  3ObMb-
090mMmd0L JgLodOdOLOE, MmamdE BaLo,
Obm®(309M9096 LObyMABo@™M MGZObm, 3Y-
603030mMOobhgHoL MGOHFOOM O LOFOIOM LOTO-
HoOmoL 0gMhooymo 3060 LOBMFOOMYO0L
BOOOM BGOHoLMZ0L.22 306MB0L JgLOdOANLO,
LOFOOM O 39OIM MOHOFIDMIMMAOL bgem-

21 LBogodm o 396dem ®eboddbmIemmool dgbe-
bqo“ Logdobmggmml obmbo, Lojodmggmaml

bodogmgagggb@m 80363, (")OSOGOOQ’:)VU&)O 386888-
Go: WWw.matsne.gov.ge.

22 odsg.
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39363ma00 0GOL LOFOIO® 3OOHHOOMGLO O
396Gdm 30OHHB0mMOL JmGoL 3MBEILOOL b
0MO3MB(39LOYMO LOFOO™M O 39MOdMm MOBO-
336HMIMMO0L Lobom OEIdYMO FErJgEN30-
0060 bgmIg3mHgmndo.23

00 3oMgomadoL gomzomabbobgdom, H™MI
LOFOOIM O 3gMHIM MOBOTIOMAITMdOL byem-
393M9madd 00900 LOFIGO™M FMALOLYHHOOL
3obbm®m30gmadob d0dbom, OMbOTbHMmO
bgmdg3Mamadd mogobo dGLOm FMYJ(3930
030boLEHGOGFOMO bygmdgzHymadolb (369-
0000 @O 06 096900 LOTMPoMOgm LOTOG-
0mooMogo  bgmdgadymgdd 030960,
600YbOO(E 9Mbodbymo bymdgzthymgdd
LEOHYMOE gaLObY®YOO LOFOIOHM dMALOLY®Y-
00L 30M7gdoL. LOFIGOM BdMALOLbYGYOL LL3ZO-
©oLb3d WMGIom bMGE0YMEIdd, Jo0 TM-
oL, 0E30boLAHGOBFOYMO FFOOHMIHIMOOMO
0mboLdngdob gobbm®309MgdoL 9O mM-9HMO
ROMOHIO OHOL LEMG®gEO dE3NBOLHGOBFOYMO
bgmmIn3Mgmgoo. Jgodmmgdd omdgzoL, MmaI
LOFOOM O 39OIM MOBOFINMIMMAOL bgem-
393630m900 LOHYMOE ©380YMBOMIOL dT0-
B6oLH®OE0YMO bymdg3MymmgdaL 3Eobhg®0Y-
0900L.

LOO050MM O 39MOJMm MOBOFITOHMAMMONL
dgLoObgd” LOJOOM3IMML 3ObMbBOL FomygodoL
00060 30bmMBAYOYMTd OOLObYMY  LO-
5060Mm ©O 39MOdm MObodTOMIMMO0L Zod-
g30M30mY, 9BIJH0O60 O MOBOFIPOMZI
LOTOBOMMGOMH030 O 0BLAHODHIYEOMBOMIYMHO
hoMHh™ML Jqddbo, GmIgemoE bygemb JgnbymoL
LOLYEMABOBMLO O 39O dm LATFHMGHL JMGL
MOBOITOHMIAMMOOL oM®MIO3900L, LONB3]L-
HoGEom @O d0B69L goMedmML doYdEmMogLYOOL
@O 399aboL 0639LH0E0Y00LOMZ0L F03dOE-
390 30MyamL.2

LOO0F0MM @O 39MOdMm MOBOFITOHMAMMONL
dgLobgd” LOJOOHMZaMML  3JObMbOL @WOMa-
9630 o@mM3YoIm  bgmdgzMymgogody,
300mMbAAdgmM3O  godmbogmobo  oOBaLO
@O ,0M00HGMO70L Jgbobgd” LOJOOHM39MM™ML

23 odag.
24 30bdodigdoma dodomoa, Lodobhmggmml zobo-

6ol 3(6(*)3{](1)?)3 ,,l)o;oé)(') ©o dg(@dm »0b0ddbHma-
ool dgbobgd®, <https:/info.parliament.ge/file/1/
BillReviewContent/1595007>, [08.03.2021].

300mboL FgLOdOAOLOE, OMb0dbymo bywm-
893M9mgdqd0L @odamaddo ©O3900 OO-
00h®o7LOE OYIJ398®YOOMY, 3gMHdmE, 30Y-
M0MO, OHMI OMOOHEOF0 JBRMHYOSTMLOMOO
3060boemmL  LLOFOOH™M O 39Mdm ™MObOT-
6HMIMMO0L JgbLobgo* LOJOOMZGMM™ML  3o-
bmbom gomzomaobBobgoymo LOFOO™M @©O
306Odm  ®mObOFTOMIMMO0L bgmIgzOHgmg-
00LMO6 EV3O330MJOYMO O30.2° d30m Jo-
bMBIYd9MAd 303 9gHmbgm 3oLz bodo
00 30MamyooL, MGmI Logohm O ZghHdm
MOBOITOHMIAMMO0L byemIgzHgmgogdo oM
30939m306900 306HMO MOBOLEMGMOOBY OT-
4omadgm 3gddm boboomoL bgemdgzymmg-
0900, 00@9bOE, MHOIMIBOMOB, MOZOM® ,0M-
00(h®oz70L FgLobgd” LOJOOMZgMM™ML Jobmbo
(33eM0Md900L FOBbM®(309MYoO3MIY(3 300~
LOBMZGOZ3O, OMI VMOOHDOI0 JBRINHOOIM-
LOEMO 0ym ZobgboMd 30MMO MOBOLBMG M-
0009 ©OAYO®Yogmo 3gddm boboomoL obL
Jmbgd®030 O30, HMAIMOL FMBHLO03Y0O3
0boMy9dL gxdmoom 9gOHMIOH ML FMG0L.28
LO0M00hMo70L  JgLobgo* LogodM3gMMML
3Obmbalb 3G mggdhoL 33EoMadoL 3OHM9gho
BOGMIMOa96@O dbomo ,390dm ©O LOFOOH™
MOBOITOHMIAMMO0L J9LObYO* LoJoOHM39eMM™ML
300mMboL MOBAEY3 3ObMBOL 3HMadHL. ,06M-
00(h®0700L dgbobgd” LOJOGHMZgMM™ML 3obmMbTo
33m0md0L JgHobolb MOMdOdY" LoJobhm3g-
ML 30bMBOL 3OMaggdHoL gobadGHYO0m 0O-
GOm0 3O6MBIMYdGMTO F0YMHOMO, HMI ,,0M-
00(h®0700L dgbobgd” LOJOGHMZgMM™ML JObMBOL
03700060 39MLO0M OMdOHGOF0 JBENY-
000MbOMOO goboboemmL dbmemmo 3ghdm
boLoOMOL JMBHOMH030 3900, MOV dgLod-
mMY0gm0d 06 dMo(330L LOFOOM O 3ghdm
MObOFIOHMIMMOOL JOMOgEHmMd9d0L 01b9-
00L 3gmbg ©03900.“?7 gLYOdOTOLO, OOMB-

25 »oGdapGogol dqbobgd® bodJodmggmml obm-
b0, bogobmbdEgdmm dopbyg, mgogosmyda ggo-

LOMAY BxMBYT0O

339G ©0: WWw.matsne.gov.ge.

26 »oGdapGogolb dgbobgd® bodobmggmmlb jobmboa,
b0606m68§936@m 80363, (‘0(80800@'3&)0 386838-
G@o: Www.matsne.gov.ge.

27 30bdodpgdomo  dodoma bodobmggmml  go-
bwbols 3&)(*)3;](5?)3 ,,0(4)600&)05()[5 ngobgb“
l)odoé)mggq?(*)l) 606(")6‘30 GSQ’)O@U&OB 8000-
bol  ®momdody”, <https:/info.parliament.ge/file/1/
BillReviewContent/1595117>, [08.03.2021].
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LOMM™AY BYMBY30O

090930 3obLOBM3MY, M3 LOFOIO™M @©O
396Odm MO6OFIGMITMMO0L bymIg3OHYMIdO
06 0oL 39mdm LOETOOMMYOMH030 bommdgs-
OYmgod O 30933036900 08 0INBOLEHGO-
3090 boboL bgmMBg3HYMIdOL, HMIMOEOL
300mA0boMmY, OZ0(3E 0O FbmmMmE LOLO-
30O mMMA 390dmgod goboboemmL, 0603,
0mb03bgmo bgmIg3mryemgogool yoMamgo-
30, ©o30L 3obabomzgem 394060d30E dMdO()-
0703 33939006900.

30O, LOFOOM O 3gOHJM MObOITOHMT-
anmooL bygemIgzmHyemgogdoaLy, dMdobh®oz0L
300MyYyg6900 ©oLOT39000 LOGOMOIMGIOLM
LOLaLbM bagmMIg3BrPYMYd900L BOHRMYOT0
©O®@NbobLYOYMO bamTg3BrPMmgogo0L BOM-
3magddoE. 0menm 20 Bemob gobdogzmmdodo
LObyMABo@™ LOFOOM WY6JE00L gL gang-
00bL 30060m 0MygoL LyLLbyOL LOYEMOIMGOLM
LOWNBOBLM  OBLEHODHIYHIOOLO ©O EMBEMGO
mMHao60H0309000L306. LabboL bymdgztHgmg-
00 LOFOOMYOL GOHOBROFOMYOOL LOJOOMIY-
mmb 30MHEMO396@H0L 309M.28 LOLgLbbm bgm-
3936M9madd, OHMIGMOE 3OBRMGMIHOYMOO
LOYGOMOTMEOLM MGFOBOBOFOOLMOD, dBOL
LOYOHMOTMGOLM bgMIg3MYmYoo, MMIgE-
LOE BMGIdHOIMO OghHgooL 0gMOGOJ0odo
IBROM OO0 dEZNMO JJocMosL, 300609
LOJOOMZIENML  306MBYOL.  LObgMIBo®m
LOLYLbM bagmTg3BrYMYogoL OGO dTMMIYOL
39Mdm 30H6900LOM30L, LHLALLbM byeMTg 36 Y-
m9d900L WOMEMaddo @W0bObLYMO GLYM-
L9gO0 FOTMOYMABO LOLYMIBOWM MGZIBEMMO
0096 3om0 LOFOO™M JBMIOOTMLOMddOL
d9LOHYmgdoL 30H60m, 00 doGomoo LOIY-
FomL JgLOLGYMYOIMOE, HMIJMOE LOFOIOH™
LOGORJOTOL FMBHOB0O.

LobgmaBogm LOLALbmMm bymIg3gang-
00m39 00goL 30mMEYdYMIdSL FJgLododobo
LOTYIomMadaL BFoLYyoEad FobobMmGEF0YEMM™ML
00039 LOGOMOTMGOLM LOBOBOBLM 0bLEHO-
habhoL b/ PMBMMO MGFObNdOEF0OL 30y
OaYbommo BgLYdOL FgLoOoVIOLOE, bmemm
©o030L  goobyzghoL 89Joboddo dobLO-
BO3OH™ML EO30L dYMHIMBOH YO 3gJobodao,

28 bodJodmggmml gmbbyogyges, Lodebmggml

l)OdOEmGaQ)ae)g:)(") 80368, (")OSOBOOQ’:VB&)O 386633-
Go: WWw.matsne.gov.ge.

OHOMam®oE 0MHoL OGoobH®oF0. dbgmo T9L-
403900 06 993930 ,LobgmMABoxm FgLyo-
39000 3gLobgd" LOJOOMZgMML  3ObMbOL
0mdgogaool bzghmdo. bgmdgzdMgmgdgd0
ROOIIOO HMFMOE LOZMBLYMDHOGEOM M-
aLObYMHOOBY, dLY39 LOBTYBgdHM LOTYTOMY-
00L 3ObbM®(309MY00HY, BHMIMYO03 MO30L0
0969000 BOGIMOAIOoL OINBOLAHGOE0IYI
bom3936mHYJog0L. dbgmo bymTg3HYIIOY-
00 98LObIMYOO LOFIGO M YRBRMHOIOTMLOMYO0L
306bm®m309mad0L 30HOOUL.

LOBTYBdM™M  LOIYIOMYdoL byemIg3ey-
mM90g00L WOMamgddn dodmnygbgoo FIDIC*-
ob H030L 06 MOZ0E LOYGOMOTMEGOLM LOgo-
606LM 0BLAHODHIYHOL/CMBEMEG0 MGZOBABOE0OL
0096 3M3BOYdIYMO Ho307 M0 by g3 gmg-
00. bgmIg3Mgmmgd900L 30d6gd0LOMZOL ©O-
300 3o6abomzgem 3994060H3O0E OVOOLEGML
06  oMob  gomzomabBobgdymo  LOLOTO-
OO, 0MHO3gE bamdgzHgmgogdol BOMa-
mgddo ©o30L gobdbomggm  39JoboddoE

306bomymoo dSmHgdmHboHogmo 995obadao,
OHOMam®OE0d 039000 3ob3bom3zgmno LOO-

gm (Dispute Avoidance/Adjudication Board)?® o6
dmam0agogmo (Adjudicator)®, bmmmm domo
30006Y39h0m909060L Jgdamadn gobohog®my-
00L 399060030 0GHOL LOGOMOTMEGOLM dMdO()-
070. LOJOOMZIML  JOBMBIYOIMdOM
0MOOMJGOPMNOO 0OHOOHE 70, HMM®O (3 O30L
30006Y39hoL  dmHgGmBoHogmo dggobaddo
LOTMJomogm LOTOGOMMgdMH03 bamdgzcy-
909030, MY33EO OMOE LOTMJOMOGM-LOFO®-
0Omad®030 boLoomoL bgmdgzcyemadnddo
@O OMO@E 030boLEH®OEOYM byemIgzeOHYmmy-
09030 LOJOOMZIMML 306MBIYOMMLL O
0M0OMYoL ©O3900L OB3AboMazgem LOOFML
(Dispute Avoidance/Adjudication Board) o6 dm-

* Fédération Internationale Des Ingénieurs — Conseils.

29 General Conditions, FIDIC Conditions of Contract
for Construction, for Building and Engineering
Works Designed by the Employer, 2017. Published
by International Federation of Consulting Engineers,
Geneva, Swizerland, Second Edition, p. 22.

30 General  Conditions of  Contract,  Standart
Procurment Document, Request for Bids Small
Works (One-Envelope Bidding Process). <http://
pubdocs.worldbank.org/en/885201576685661155/
SPDRequestforBidsSMALLWORKS-One-Envelope-
December-2019.docx > [08.03.2021].
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0603909mL (Adjudicator), Gmam®OE ©O30L
3006y39hoL  denhH®BOHOYM  F9gobodAIU.
0MOLYOPIMO BYOMMONM, dMBOTOYIMAO MGHTO
06LHOHIHTO OOLYdOMO® WBWIbo FMZoEO LO-
9OH®MOTMmGoLM LOLALLbM bgemTg3Gmgog00L
ROOaMAdI0  FOBMOMIGOYM™  dOINBOLEHEO-
30y bgmIg3Mgmg09080. 08 Jgdmbgzgzodo
3boGmgmo 9096 dINBOLAHGOE0IYMO byendgs-
6OPmMadoL goxmm®MAd0oLOL bEYdd O30L Fo-
©06Y390H0L dOeMHa®BohH o Mmoo 399060d30LOm-
300 magohndoEoob 30604900 @O LBMGHE
0MB0dbyemo  0bLAHOMIYHIO0 33930690006
30O MM3ILOZYMIO0L 3gJo60d3T9dOE LOYOMO-
doGoLbM LOGBOBELM 0bLHODHYDHIOOL/OMBM-
6o mOaob0d030900L 3096 OOTWNHO6LYHOY-
MO 0EINBOLAHGOF0YIO byemTg3HIYd9doL
ROOZMdJ0o. JgLOdOOLOE, LOJOGOM39MML
LOFOOOXMgdM03 LOZ®EIT0, VEINBOLEHGO-
3090 bgmdgzMymmgogooLb  BoMmamYLdo,
OMIGMOE  @O0BOBLAdYMOO  LOYOMOTM-
®Hobm LOGNLBOBLM 0bLAHOHYDHYOOL/EMBMMO
MMHao60bH030900L 309G, OO3Z30MIOYMOS
0Go0h®o70L 399060d30 O Lb3O dEMHYEBO-
Hhoyemo 99doboddo, MGMmIgmoE dLgmo bym-
39363ma0900L0 FOGHIMIGOd0 O3900LOMZOL
BOMHIMOEI6L 30M390m 0BLAHVH(EOOL.
307bgo30@ 030LO, GMI dEINboLHGO-
309mo LOSOM(EILM 306MbAadMmMdY
030bobHG OO bymIg 3 ymg0500L
ROOamddo O390L 393999006 gdL dEI0-
6oLHGOE0IYMM LOLOTOO I MYOL, 306MBIY-
090 0EINBoLAHGOE0IYMO bymTg3MyMmadolL
3003399 30HoamM®0odg 9dz90oL oMHdoHEO-
70L 83o0MYgb900L JgLOJMGIMMOOL. dMBOT-
bymo Jgbodemmo 3603369cmma3060 d9Mayadg-
6o oymbL 0d80LMZOL, HMI JObMBIYdJMO
@Ox0dmHaL yzgmo LOboL dEINbOLHGOFO-
Jmo bgmdg3dymgdgool godMamaddo oM-
00h®o70L godmygbgdoL JgLodmydMMoODHY.
3ObmbAadgmo o6 godmymxLb 3hobhgbo-
0L O O OMOL OhaydgbHoMmgdymo, MY
GOH™MI OMHOL Jgbodmgdgmo MHOIEY603g 3o-
Ho3m®mooL  0E30boLHGOB0Y™M bamdgzcy-
mM90030 0MdoHMO70L OZ30L ZoObyYyzghoL
099060030@ 3obLODMIMO O GO JoHYyMmRBO-
Mo gogmabd dgodmgdd 3Jmboal yzgmo
LObOL VEB0BbOLEHGOFOYM bamMTm3HYMHdOL

0Go0h®o70L O30L oobyzghoL 394060~
00@ 3obLOBMZMOL. VTOLMOB, dVHdODHTOFOU,
OOmam®mE ©o30L goobyzghoL 3970bodaANL,
3obLOBM3ZEO MOz  V3NBOLAHGOBFOYMO
bgmIn3Mgmgool goxeym™m3gooL 9hHodH9390
39LOJMYOgE0 00EYBOE, MOTOYOOEOE OO-
00h®o70 ©o30L gobadbomggmo FgLOdmMmO
04mb dbmmmmE 08 Jgdmbzg30d0, MY OMB0T-
6ymdg 0MHLHOMOL dboGHgmo BogBHommdomo
39m0bbagdo.

6O mJoo Jbo, yzagmo LOLEHIGIOdL, G M-
3mMm3 LOLOAYOMM™®M LOLEHYIOdL, dLY3g OO-
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31 Brown S., Cervenak Ch., Fairman D., 1998. Alternative
Dispute Resolution Practitioners Guide, Center for
Democracy and Governance Bureau for Global
Programs, Field Support, and Research U.S. Agency
for International Development, Washington, p. 4.

32 Lebovits G., Hidalgo L.R., 2010. Alternative Dispute
Resolution in Real Estate Matters: The New York
Experience. Cardozo Journal of Conflict Resolution,
11, no. 2, p.441.

33 Hoellering M.F., 1986. Alternative Dispute Resolution
and International Trade. New York University Review
of Law & Social Change, vol. 14, no. 3, p. 785.
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34 Lebovits G., Hidalgo L.R., 2010. Alternative Dispute
Resolution in Real Estate Matters: The New York
Experience. Cardozo Journal of Conflict Resolution,
11, no. 2, p.441.

35 Brown S., Cervenak Ch., Fairman D., 1998. Alternative
Dispute Resolution Practitioners Guide. Center for
Democracy and Governance Bureau for Global
Programs, Field Support, and Research U.S. Agency
for International Development, Washington, p. 4.
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37 Recommendation of the Committee of Ministers of
the Council of Europe to member states on alternatives
to litigation between administrative authorities and
private parties, Rec(2001)9, 5 September 2001. Official
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39 Sararu C.S., 2018. Arbitration Settlement of Disputes
concerning Administrative Contracts in Romania.
Juridical Tribune, vol.8, no. Special Issue, p. 224.
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41 Brans E.H.P., 2001. Liability for Damage to Public
Natural Resources — Standing, Damage and Damage
Assessment. Kluwer Law International, p. 55.
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ABSTRACT

The use of arbitration as an alternative dispute resolution mecha-
nism in the modern legal environment is increasing in civil-legal dis-
putes. Although in 2001, the Council of Europe recommended using
alternative dispute resolution mechanisms in administrative disputes,
up to date, arbitration and other alternative dispute resolution mecha-
nisms have not gained popularity in administrative disputes.

Given its nature, arbitration is the closest to the judicial mechanism
among the alternative dispute resolution methods. Although the use
of arbitration as a dispute resolution mechanism in administrative dis-
putes is not recognized by the legislation of Georgia, considering the
types of administrative disputes, it is possible to use arbitration dispute
resolution mechanisms in certain categories of administrative disputes.

It is important to note that defining an alternative dispute resolution
mechanism against the background of the overwhelmed courts and
delayed justice and establishing new mechanisms may be successful
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and promising in the context of a justice rapid
response.

Accordingly, taking into account the legisla-
tion of Georgia, the analysis of practice, and the
application of civil standards to administrative
contracts, the aim of the study is to consider the
possibility of using the arbitration mechanism in
disputes arising out of administrative contracts.

In this regard, the subject matter of the study is
the essence of the administrative contracts and
arbitration mechanism, the analysis of Georgian
legislation is presented, and the possibility, pur-
pose, and perspective of the use of arbitration for
resolving the disputes of administrative contracts
are summarized.
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8006m@ 06 Lbgo LObgMIBoBML 0bdHatgLY-
0oL LOLOGRYOMME Lb3oL Zm3doyhocImm
LOLHYTOT0 PogdOGM3™M FgmBg30; 0) BW0bOL-
LIOO b6 LOZBgEODH™ 0bBMGIOE00L TomYg-
00L 300860 LbzoL 3M330xh gty LOLHYIOT0
96900mHm3m 3gmB930; 8) ©¥dgM030L g9eOmY-
090 3homadoL BWIOIOOMIYGH0 FMO3M ™ML
LOGMRJOTMOvT0 VMLYdYM  3M330YHYIOHIT
LOLHYTOT0 PYOJOOGM3M TYMBI3Y; ©) MOM-
momy®o Jogmgoolb gobbm®mEogmgdolb d0d-
bom LbzoL 3Ma3doyxhacym LOLHY3OTo YogdO-
®omgm Jgmb9zo; 9) LbaoLo 3MI30YHIGOIYMO
LOLHYBOL FOBdGHOL EOHNOBHOO Lb3OEOLbZY
30096 Hagdbmmmangdal  3odmynbgdom; 3)
Lb3oLo 3MA30YHIOHYMO FMBO(3EY3YO0m PZO-

2 National Information Infrastructure Protection Act
of 1996, Public Law 104-294, 110 Stat. 3491-3494,
October 11, 1996 https://www.govinfo.gov/content/
pkg/STATUTE-110/pdf/STATUTE-110-Pg3488.pdf

bmMbm 30dMHMO0, MMIgMmoE JgLodemmo go-
0mynb907cm0o 0g60L 3M330xHat I LoLHYIO-
do gbgdommzm JgmbgzoLb dodbom; B) bbzobo
3330909t mo LOLHY3OL B0ddoGm FObbm-
®HE09mMadImo 373706, BYMoL ob LL3L Go-
LYY MOOL FOTMJIOBENZ0L 30BOOM.

»JMagdHOMbYmo  3M3Y6030(30900L 3Mb-
BOIBE0OMIYOHMO0L FgLobgd* dgpo ©dT-3o
doomgb 1986 BoemL @O dMBNIBYMO dgHom
33momagdd  Jg3000 ,3mLAYOYOOL TgLobyd®
RIVIOOMIYGH 306mbTo. 3gHdm@, dMbodby-
a0 0JHom LOTOOMOMEOOTBOZ MEOFOOMYOL
399dmy00m JBRMHOodIMLOMYOd O 030 do-
oM 39LOdOTOLO BgdOGMZOL FoMadg dmg-
3M390000m 9gMagdhH™mMbymo 3Mm3Y6030300L
99009300 3oogdogbomo 06 OgmH™mM30m0
06@M®»3OE00. HyAMOMb0dbymmo OJhom
3omMLObOE ZobOLOBMEMO, O™ LOTOOMOM-
033303 MMEObMAdL 06 3JMBEOM JBRNYOO,
dmgmbmzom 0bhE®B9HImM3LOLYHYOOL 3B M-
30009M900L3006 geMagdHMbymo 3MIY6030-
309000 399339m0 AOLOMOL FOEO(3YTY, 39-
LOOVAOLO LOTOGOMHMYdG030 3OMEIVYOJO0L
303m0obL goMmadg.2 H9dmbLYBYOYM™ dvgbhdo 1994
6oL 93000 (33em0MHdd, HMIMOL MObOb-
00O 06(hgMHbgH3MALObYMYOOL 3B MZO0EI-
9oL EOYZOLEVM FOMPIOYMYOO JIIIHO™-
Bymo 3M3Y6030(300L JJOIFO® OZOMZONO
06@M®3O30900L doM3399M0 300 J9bob-
300 JgLoObgd. vMBNI6GYMO LObOL 33EOEMYdS
3063060m0909mm0  oym  LOZOAMANYOo™m TMY-
090900m0 3OM3399™ 309030 hobHoc®YdoL
06h9MaLadom. 2002 BoemL 03gthoz0L gamg-
09 Jhohgodo ,LObgmBIBoBM JLOGTOHMbMg-
00L JgLobd" OgHMOb ghmoE d00MaL ,30096-
JLOGBOHMbMYo0L  oPIFEMOgLAdOL  TgLobd”
0JHoE, HMIMOMOG JBMIOOIMLOMYLYO0 Fo-
990OOM LOFOOMOEOIFEOZ MOZOBMYLL O
oLg3g dondOGEO LOBbIE0YO00 ,3M3307HgGH0m
0MOMMOMMO0LY O F0LO dMGOMHOD ZOIMYI-
69000L dgLobyd* dghoom dobLOBMZMPMO OLL-
do9mad0L HOYBOoLOMZOL.

»JMagdHOHMbYmo  3M3Y6030(30900L 3Mb-
BOIBE0OMIYOHMO0L  JgLbobgd*® dgHoL  mo-

3 Electronic Communications Privacy Act of 1986
(ECPA), Public law 99-508§, October 21, 1986
https://epic.org/privacy/ecpa/
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60b3o®, LOLOFOOMHMML BdOGOMZ0L goMgdy
06hgMbyHamMALObYMgdOL 3MHM30009MH90L
03Mmdomymo 3Jmbom domo dmAbIoMd-
m9o0L ilwhhifololulonlule 3M376030(300L
03LOb3gMMO  EBRMG®IOBF00L  OOEYTd  LO-
30MOMOMEOOI(3030 MGHEObMod0LOMZOL. ,30-
09MHLOGTOHMbMYdOL oPBFMOgLYdOL gLobyd®
0Jhoom 39930600 dMBOTbHMO 3oham©ool
06@M®3OEF00L ZMOROOIYBE0OMMPGO™®MO0L bo-
®obbo @O 06hgMHBH3MALObYGMYOOL EIMZ0-
0©9MgdL 30gb0gdom (LoLOJOGOMML Ty
3939990 LOMOBOO™M B0 M30L FOMdY)
3m3b30MYOgMMO gMagHH™MbIYI0 3MIY6030-
300L O3LObzgMO VBBMMAO(300L LObyeMaBo-
@®L  JgLodOTOL  BOGOIMIOOAYOITNHOMZOL
30039300 IBMYOOIMLOMYdd 03 3gombay-
3000, ™7 006HLYOGYdEO LOWYI3MOObo 9d30,
6OMI 0Mb0IbYmo 0b@M®IOE0O  FHO(3030
3d039 30hH9am®0ob ObToYmmoL bodbyoL.

0MHLYdIMO  LOZOBMBIYOM™ Mgz YMO-
(309000 YMBBY, doOAMYM®WILb dv3gMHoz0L Tgg-
OM9dgmo IHoHhgooL 30dgmHYLOGOMbMYdOL
LOTLOWIbYH 0B LOLHIIOL, LOEOE 30M39MM0
LORIGLYMH0 BIIOOMIOHO MBOL Lobgm-
3603™m 36yn090L P30300m, 39OIME:

e 033-0L MOZEVO(E30L LOTOBOLHGM — dM-
60369mo0 36yg00L ©OJ3930YO0MY00O-
300 ,96Mm369m™m0 JLOGOHMbMYdOL LOO-
3906h™“ (National Security Agency, NSA).
0Mb0dbgmo  LOVRYOH™M F0dgBPLOMW-
6HObmyooLb bygdmTo 0JEbMIOL ©39-
®9dL 900MHOMYoYmo dogmgoob 30d-
6goLO O VIMEV6YLDY. LOVRYOH™MT0
©oLOYgOYMOO Odbemmgoom 120 000
L39300MOLHO O dobo BMmogdHo 00y-
s9M0 3,5-06 13 9O OMMOMOI©Y
396 ygmoUL;

e 033-0b Joo JLoGOHMbmMgdoLb Lodo-
bobyd™m — (Department of Homeland
Security, DHS). 00603630 bLodbobLH-
6HmL LoLbHYJOTo FgolL ,300909LOR-
Oobmadobd @O  3MIP6030(30900L
ogobo“ (Office of Cyber Security and
Communications) @o 30bo Bamoy®o do-
35900 @oobemmagdom 400 000 000 o33
@O@MOGML 9oa96L;

e 033-0b ogbhoooL H3OGOHOIGbHo —

0Mb0dbgmo 30O HOIbHoL F930E-
396emmdodo 8900300 ,300Md0g00L
RIVIOOMIYOHO  d0gOHMLY g m-9OH MO
J390060ymmnd  ,96Hm3bgmo  30dgM
LOgOIMdngdm $33x0“ (National Cyber
Investigative Joint Task Force, NCIJTF).
0Mmbodbgmmo  LOgOdMdogdm  F35BR0L
do®H0omoO 30006L BOGIMOO396L J39yY-
600L 30360m 3MALbEOG0 3009 O6OTO-
3emob 3odmdngodo.

0396 0300L 990 M9dYm0 hodHadob 30096m-
JLo@OMbMmgdob LobHgIoL Fgmey LORYLYGO
3003000 9d3bo  LHGYIHIOIWO  J3oEObO-
yoxobaob: 1. 3m3303ha®ymo JLbomdnbm-
9000  0b6(3090MHY0Dg M9oa0MY0o0L IR0
(United States Computer Emergency Response
Team, US-CERT); 2. 300g9GgLbogdmbmgonl
gehmabymo 396m®o (National Cyber Security
Division, NCSD); 3. 30096H©@060309mmob
oMHdmmobL 396h®o (Cyber Crimes Center); 4.
30096HLOGOMbggdOL LOM3YEOEMm 396HE0
(NSA/CSS Threat Operations Center, NTOC); 5.
390060m90m0 doemgdol 3009MbymMadm3o-
bgmmoo — (United States Cyber Command,
USDCYBERCOM); 6. Loodzgdam LodLboby-
0 — 063009069009 H9og0Mgd0L 396HE0.

898mo Hodmmgmom bHOYIHIOIE J39-
©OBOYMxdL LbgooOLb3zo LOLOL VIMEFOBYdO
©O 30d6900 0J3m. OMb0dbymo LAHGIYJHIGI-
00 M®096h0Mgoxmbo 9M0OE HMamMM3E 30-
00639(h939000L 39IFOQ OO0 FJLI3I-
00L M0330O300DY, LYZg B0dBOE 0LObOZYD
30096HLOWGOMbggdoL 3MmH396(300LM30L  OY-
30oem90gmo  mmboLdngogool  doHoMadob,
030LMOBOZH VLEYBYD 3009MT9(H3900L M-
3u60d00L. V39M030L JgadMmgdgmmo IHoHY-
000L 3009G7LOGTOHMbMYd0L LOLHY3OL dgLO3Y
LOXIGbIMHL Fgoanbab LLb3zOOLLZO Myazom-
bomy®o  LOGIIHIOIWO  J3ObOYMPBIoO,
6HMIMgoLoE, ™moO30L 3bMog, HgOdbyw39-
mmooL 169396 B93mm Hodmmzmommo yByg-
0900.

3009MLOGOMbMadaL LogomboL  oghy-
OMPOMO0EOL gdodmadonbodyg, 2015 BomobL
m9ogMzomdIo  033-00 3GMYBOEIOHOL  OE-
3060LEHEOE00D Foom™M  ZOEVOBY39H0Mado,
6MOm3 gd3gyboLb gbmzbymo ©od39M30L ©Oo-
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®9gdhm®olb ©0J3980900MHH0030  Jggobo-
moym  obomo  L3gEoomYGHo  LOALObYGO
— ,30096HLOWOMbYmddg LOEOBZIOZM dMboO-
39990600L 0693 M OE00L 3960 (Cyber Threat
Intelligence Integration Center, CTIIC). 0®b600-
B0 96yqd0oL dAMEOBOL BOMAIMOanbL Hy-
dmm 3000madgmo  30Mm39cmo  LO®WgbIMOL
369909000006, LObgMABow™m LAHG®IYJHIMGd0-
©Ob O 3gMdm LYJHMGOOb Fomadgmmo Lo-
©OD39M3Mm dmMbO(393900L Fgat™mzndy, om0
060M0H0 O FgLOdOTOLO BY3MTbEOE0HdOL

39(3900.

3090m00b907m0o  LOIJRM: OO MOOBY-
090 LETITRML 3009OHLOBODLMYOOL JOGOHYOL-
39@myoqglb L3gEooMmIYMo LOJLObyHo GCHQ
(Government Communications Headquarters),
003N ™MO0L 3MIYH6030(309000L JHOd0. gL dSGOL
OO0 0HOHObYMOL LogbommadoL OBIIGZOL
LOBLObYOO, “MIgMOE VaMM39dL O VObO-
mOd90L FOPOIM™ O JMWIJOOMBIY Log-
BoeMyoL LOWMOML Yz9mO ZYNbOEOL. dM-
6036790 LOJLObYGO VaMHgm3g 390079303900
®hHo390L O FMOMYOgoL, MY HMaM® HbOO
0960L EOEIMO 3MBO(393900, 3MTY6030(30900
@O 06x3MMmAdE0Imo LOLHYI9d0 30390900L-
306 @O Lb3Y LOBOMbYYd0LAOO.

0MHoMHobgmo LOZBOMMYOOL EOBIIOZO O-
0MOLEO 1914 Bmob °0a330LH™MT0, 30G-39(M0
oLOGWMoOm ™AL EOBYgooL Tgdwoa. 30M-
390 LbOGBMOMm ™ML 303EOH6OOHIMOIOLOL
0mb0dbgmo LOALObYGHOL Toge dM3M390Y
0J6o 0MmoOghmo 08603369mMmM3060 0bBMG-
00300 3mMB0BOOMII30L 39339000 MOMOO-
99. 1919 BgmbL, 0MB0BOYMO MGFO60DOE00L
BOMAOHdgmOo LOJT0OBMOOL ogthdgemadolL
300600 8909360 33300M0060 COMOL 3G 03-
H™OBOMOBH0ZIM0 OBOYMABO. MOZOO30M39-
MmO OoMbodbym LOALOLYOL HBEMOYOMOO
3MOO0M900L O OToxy3zMHalb LobygmaIBoxm
L3OO, J90Ea™mAT0 30 EOYMI30 FMO3O M-
o0L 3m3Yb03o(E0gd0L JHod0. OMBbOTLYMIO
3699008 Bo®AOHgogmMo LOJFObMOd Fgmby
oLOGWMOMm M3OL 39OH0MET0E FOOaMIYIMO.
89003ma30, H9Jommmany® 3OHMamaLmOb
9OHMOE, dMmbEo PbyYygdoL FgLOJMYOMMdY-
00L OEVO3HOE0d MOBOIGEOOHM3gMdOL dbo

300MmB39390MmO6  3odzmozq0o0L  dodboom.
@M90L BEMIOGIMI0m, dMO3OMO0L 3MIY-
6030309000 FHodoL FMmozoMo LOIPIom To-
00OHMYMd9000: HIOMEO0DIMOL dOIMMY,
3009MmLOTOMbMgdy, LAH®OMIIOIMO JY30-
®HOHLMBY, MMEOB0BYOY  EOBOTOYIO MO
0OHIMMO O MO3OE30L FboHOdgHo. 2016
Bgmb MOz m™MO0L 3M3Y6030(30900L THood-
do 3904860 3009MLOBOMbMadoL 9HMZ6Y-
a0 396¢0®o (National Cyber Security Centre
(NCSCQC)), 6&MImMoL 3mo30MH0 03MEObd 3og-
Hm00690mM0 LOIGBRML 30dgBYLOBOMbMY-
00L PBOYP639MYM@WOL. dMBOTOIMmO (396HG0
196639 YymBL 3ogd®M006909mo LOJGBRML
LHGOMHHRYMOE 3603369 Mm3060 YBYqdHdOL
@OBIMMOOL 309G MO3OLLAYOOLEOD, To-
H®O3L 86033069(MM306 J9dmMbz9390L O H9d-
BOMMEa0YMo 3oydsmdgLgooLd O My3Mag-
6O(30900L d903303900L @dom, VTOMMYLL
0MHoHobgmo abha®byholb JLOBOMbMgdOL
OmbaL. 30d9GyLOGOHMbMYo0L ghm3zbymo
B96h®0  SbMG(309mMadL VIO M0ObYOYMO
LOTIBRML LHGOHYZ0IMOE 3603369MM3060
36y90900L, LOFOIO™ LJHMGOL, 0bEIYLHG®O-
oL, LOTYOom™m EO 3Gy F96oMIgmdoL dbo-
OEO4aMOL; YBMY63mMYmxBL F9dmb3939009
340L0gem O 9BRYIHOOL GHgoga®adoL dgbod-
oM B00b0oL 906089000 ©OY3060L d0d-
bom O 3MbOBoemgmodL 30Ygbgoymo BOObOL
0M3MmxbzmoL 3O MEgLTO.

3™300 19-0L 306@9doolL  3ohHMdHdJ0,
NCSC-0b 3m0306M0 3GHomMobhgbho 3obEo ob-
©0(330L LYFDHMGHOL JLOGOMbMYOOL godemng-
900. 03M9m39 LOZFOMEO OO FLOOOFIMO
309600 306@ad0oL 306HMO9030 LOLMOEOL
0M3x3039 MMHZob0HOE0dLY O V0HBYLL. Zo-
LYo BemobL V3MHoeMIo OAMOEL ,30096 006-
BOOINMYOPYMEL”, doghHm0obgdymo LOIY-
RmL ANV ML HHY3900 MBEONL B970330
JLO@OMbMgo0L OEZ0L LOZOMbYdBY. 03039
OOML, 0BTy LOJALOLYGOL T0gc ©OO-
69Ma0 LOYMOOE dboMO, LOgd3m gm. Bm-
LHOL TgLobgd Fghymdnbydalb LaczoLo, HM3T-
oL LOTYOEYO0MOE TgLOJMYdgIMO FobO
LOYg3™m 3BO360MOL ZoEOTNLOIOOIMYGOO L3Y-
300mMmYGOHOE ©30Lm30L Fggdodoem LORBMLAHM
d0LOOOMDY (report@phishing.gov.uk). 9mo-
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LOLY®YOOL VdMIB9EIO0EOL 30M39em ™M
3930, 0MB0I6YE oLOJOOMBY Tg30O MG
30mombdy 390 JgHymo06900, 9O O
0mg3mobeo 9000-3pg mommomy®mo LJgdo
@0 22 000 3m@pabEoydmo H00boL 3MIHo60o
306339M®©0.*

3090 m006909cm LOFYB®MT0 30OYGOHOBO-
309MmOb dGIMEMOT0 0JhHoycd HGMEML MOJO-
FmoL EO6OTOYMMOL dBdMmmMOL 9hm™m3b Mmoo
booggbh™m (NCA — National Crime Agency).
0Mmb0dbgmmo 16ygdo LOEMOZ5T0 JOZOL OGHIM-
oL 3d039 @O MGZo60dYOYMO EOBOTOYMOL
390300900L 30B060m. g39460LM30L OEO
LOGOMbOL FOHOG®YdgMO 3D0TNBOMIYMO LO-
3Y4omOmL BOMHIMBOEanbemadol LOLbMOLLO-
30OHMmMYoMH030 ©9360LL O 3oLPboLEgdOT0
3039000 gdom, Y6yg00 PYBIG®Y639mMmymRBL LO-
BMaoOMmyooL EOBIYMMOdL. LOVZHeH™ML dm-
60(390900m, ™®AOLOBYIYMO  OBOTOPYMO,
300 JmMobL 3009OHO60TOYMO, ZOHOMOOBY-
0o LOFGBMLMZOL BOOBMOEAZIoL g m-
9Ho yz9mody 9609369mm306 3oamMB39300,
GOMIMOL F9OIYIFOOE BEMoghHo H00boL M-
BMdo 37 30MOdMO BIOHL dMBY3L. 3009M-
©ObodogmoL 3gmbom doGomo LOGOHMbyL
3096m00bgdgmo  LOIGTPMLMZOL  BoGMIM-
0030000  OILYMYBEMZObO  300gOE3IBIO0,
MYPoEO YM39MOOWOYOHOE 30HIM™MOL LOB®-
mby 0EIOMMOMH030  300gH3H030bOMYo0L
0bMoObo(3.5

3090 mM006909mm0 LOTIBRMT0, 30MFOE Fo-
630000M909m  3MY(3996MI  LOFOGO MOM-
MmOb 9OHMOE, 300gHOBOTOYMMOL OOHIM-
mobmzob 1990 Bgemb 3oMmgdgm 09460 ,09bHo
3™3307HMoL dmGmbo dodmygbgooL 3g-
LObYYY, GMIMOMOE FOMZOIMOLENBYOYINOO
30LPboLAgxdMMOd  3MA30HaGIem  LOLHY-
3oLMOG EOZO3TMYOYMO Mg MHogo Jag-
©900LM30L, 3OM FMGOLOO:

4 Government Communications Headquarters official
web-site, mission, cyber-security, 18.03.2021
https://www.gchq.gov.uk/section/mission/cyber-
security

5 National Cyber Security Centre, The cyber threat to
UK business 2017-2018 report, Crown Copyright,
London, 2018 https://www.nationalcrimeagency.gov.
uk/who-we-are/publications/178-the-cyber-threat-to-
uk-business-2017-18/file

1. 3m3307hgcMyem 30LOMYOMOL dBOLOB-
J306MH9079m0 (0GOIOOHMMHBMINGM0) B3MAL.

2. 30330996 LOLHYTOT0 PYo6900M M-
3m J9gmB930, J90amado O6OTOYIMHOMH030
J09900L gobbm®mE0gmMadaly, 06 oL FoOOE-
30em900L 30H60m.

3. 369006 m3M, 3obdMObO Vb6 oG mbo-
mM9o0gmo gdgmao9dn, 3030GOmIYmo 3Mm330y-
hadymo LOLHYAOL 3PYIoMdAL OYOOHGLYOOL-
396, 06@O 3oL EOLOBOVBYOMOE, BrOE byemL
33dmobL 3M3309HoGH0L 3OFOOHMYMOE IPIJom-
0oL O 0.3.

3ZA. 369006Hm3mM J09g0900, OHMIMIO03
LYOOMBYM BOOBL ©YygbgoL o6 gaboL dLgmo
800600 BOGIMIMIOL HOLZL.

3A. 990Mm0mb0d6Ym 336g4hgodo HOdmm-
3000 §39w909000L HOLOOYbO® ZOTMLOYY-
69090 603Mgo0L EOABOYOL, FMBOGOZ]dO
06 30Mmydo (89d960).

00039 0gdhH30 oBahomod 3M33090HatHHm
©ObOTOYIMMOb 0303806900 O0MOLYdYMO
003ma900, 3OMEIOYIOJ00 O JoMOMOOO
3606303900 (HgGOoHMHOgMmmdaL, dMJomo-
JomdobL ©o 0.3.).°

2018 B6amob do0b30, gog®m0obgdyem LOJY-
g™, G®MIgGMOoE 007030 J3h™m3o3d0MoL
6936 939Y4obolL BoMIMOanbEO, 0dMIJ3gE-
@O obomo ,3MmbO3Y0mO ©OB330L dBMEOEO
®933mond”  ((EU) 2016/679), ®mAgmoag
3080MMIYmM0d 93dmazogdodob Bgzdo J39y-
69000  3009GOHPLOTOMbMGOOL VTOMMYOOL-
396. 0mb0odbgmo ®9anmoEnol mObobdo
Mm6OHao60dv03090L 930LGYIOM  ZOMOHOYINY-
00, 390(hY™mO0bmb FgLOOVANL BgOAby39Mm
M6OH30bmL, 06RM®IOE00L 3M3oLGHOL LOJLO-
by®L, dmbogdmo LOL®HYdLTo 6gd0LI0gEO
39mB930L Jgbobgd, MHodoE 890dmadd Loym-
mbg 3999360L 060300J00L JBRMIOOLO O
®o30LYBYOJOL.  (OMZII™  FYIMb39390-
30, GOEOLOE OMHLYdMOL TdMOMO MaLZo,
6OMm3 3Mb3MHgmymo 30Gob 0bdhagdabgdo 3g0-
demgoo ©OH0obEaL, dgLodddaL YBygdoL 930-
mydd ombodbymo 30MH0L 0bTMGHIGHJOO.
0MB0Ibymmo Fghymonbgdd P6EO obbm©-
309m@aL BWOIJHoL FOTM3MIbOEOL 72 LO-

6 Computer Misuse Act 1990, 29 August 1990 https://
www.legislation.gov.uk/ukpga/1990/18/contents
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0mM30, 3OOYMDIOMO®. BOIJHDg gdodmdogdal
000@060MHgMOd 06 dMOZ30LYBMYOL MG GZo-
60%0300L Fghymd0bgdalb gobbmdEogemadaly
0M30magmdoLEVL. MO HYIMOMBOTbHMO-
LO, MG®ZOB0BOENYOL g3oMmgdom 393963307
@m0 LOIYIOMYOOL FOHOMYOOE, OMFIMGOO(30D
®0oL3go0L FgROLYGO O LOMOLOEOM JLOWE-
obmgdolb H™MIgdoL POOHY639MmYymMx3d. dom
03M9m39 930LMHYOOm Y39 Jgbodemm J93-
®bgz930L LEGOWO FOIMZMGHOLO O BYOgo-
900L 3mbEaboL 30MOAdYMY0d, GMOLMOL
©0303300900M0F J6O OOLHdMOOIL TLo-
003000 89a380. 307LOBOMYIYMHOE JOO 0ymL
30GYb3amymmomo  60d69LOL IYBY3gH™IOL
306M0bMH0gd0n.”

LOGBO6agM0: 2015 BoML LOJWGH O™V
©O00(H3030 9M™m36I3mo  30dgMyLOBOMbM-
9000 LHGOHIa0Y. dMBbOIbYMO LAHGOHY300L
003000 80B060 BOHOHFYMO LODMFOOMYO0L
BoRGOIMm H9JomMmMManody JLOJTOMbME Fo-
@OLZMOL YDOYOIIMYM WO O OO FOTMB-
39390006 god3mo039000. LAH®OMHIaOOL moO-
60b3OE, bym doMomOE 30060® LOLYEMEYOL:

1. 9®mgbymo L3IMIeOHIHOL JBOMYB30-
Mmymazo; 2. 300gOHobodoymaol gogmgdnddsg
demogho MHgog06mg00; 3. LOBMZOMYOOL 0b6-
BOOIMYOY; 4. BOOBIYMo 60d65LOLMZ0L
GoxrG®Imo JLoOMbMagdoL FMb3YIMHHbHY™
3306009LbMdO  J3939; 5. LOGOOBZgMOL
03hMMohgHoL 030MMYod LOYO®MOTMGMOLM
mbydY.

2017 Bgmb, LOTGOObagMOL 93BHM30LY O
LOFOMgM LOJFgMO LOJNBOLHG ™M BOGIMO-
03060 LOG®OBZgMOL LOGOMOIMGIOLM (0]
Ogmo LHGOHYa0L. 3oL dLobyMmad LOG-
®obaggmab  yzgmo LHGOHIa0IIo Jodobo
3oxG®Im LA@GOM®MT0, OOE OZOZ3T0MIOYIMOO
bgmobyxrmgdob LOJ03g IJHMLMOD, 93m-
6M3030LMOBE O YLOBOObMYOOLMOG. 2018
BogomL, 3Mgd0g® J0boLH®OL EO30Mgdom,
LOGWEOBIYMOL MOZOEZ0LY O 9o ™M3BIYIO

7 Regulation on the protection of natural persons with
regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/
EC (Data Protection Directive), 2016/679, 26 April
2016 https://eur-lex.europa.cu/eli/reg/2016/679/0j

JLOGTOHMbMYO0L 3nbgGM oGO LOIOZ6MAT,
BOMHIMOEN60 30096 MOZ3OE30L LAHGOMHY-
3030 303mboango. 3oLI0 dLObIyMOL 30096
360dabgdoL dOOHM30L CMIHHabo. gb 30dm-
boM30 ob3oMHO3L 300gOHMOZEO(330L 9B M™m3-
630 LH®OHa00L 30HH9L O dOOLHYMIOL
BOOBaYIMo AIMOMmoL JgbooddoLMOOL EoO-
©39600m LAHOBOOOHJOMOD, Vgt gMm3g TMo-
360 ™00L 30LYbLAZYOMMOOL 3 LyghH™30.8

LOTBDOB3IMNT0 30dgOILOBOMbMYOOL LO-

30mbo 06 3obobomgdd (30M39 OMYOIMO®
@O 0L 9gOHM36xmMm0 JLOJOMbMYOOL FObYyYm-
BRI dL3YIDHO® FMOOBEYOO. LOJGWEHOBZ ML
9OH™M3675m0 JLOGOHMbMYdOL 3MmggLoL L111
dgbmob 30M39mo bobBomo oEa9oL, MmI
LObYMABOWM FO0MOYOYMOS FHObOOHAYBML
J0OBOHMbMY0S. dMBOTOIMO  3OEIMOYOO
30096LO3OEIBIE. OMEMME BYIMM Y339 OM-
30603690, 09 b0 LOGGOHOBa ML Jgdydo-
30090 0gd3L 3MB3MIHImo LHGOHI30Yo0,
™YY 0939 d0dM3YymBm MO3H6ndg 3603-
369@mM306 LOFOOHOMYdGM03 OJHL, 9LYBOO:

e 2018 BmolL LOIbgOOH™M 3OHMaModo-
®900L 0gho (BmoEo3L 2019 BaoEOO,
2025 Bmodg 39MomL). ogdhoL do-
bg30m LObgMAIBOBTML 930LMYdO 3o-
MEOOYIYdd @O 30LPboLIZdMMOO
300HOMOML FgLodddOLO BMTYo0, HOMO
J0MY639mymaomm 0gbgL ,,Lobgmabo-
gmLbmzob LobogmEbmmE 0603369-
MM30060“ OMmEg0o0L JLOGTOH;MbMYOY,
OHMBMOHOEOO 0063900, LOOZOOIYMORBRM-
900 ©O OHMIPYOO LOAYMId0. dOMB0T-
by oghdo 3009M®MOZEO(B3OL (3039
MO30 9dm36909;

o 93MOM™M30330MH0L FMBOEIIMO OEZOL
Bdmaomo ®9anmo3ool domodo JgbL-
3emod3@9 (2018 Bemab 25 3d0Lo), 1978
Bomoob, LOBGHOBaYMT0 IMJIgEIOO
3mBOEYImMO OOB30L 3JOBMBO, HMITOL
34-9 @0 34-9 BIS 9gbmgon 9dm3bgdm-
@O 300gMHLOPOMbMYOOL.  30bMBOL

8 Ministry for Europe and Foreign Affairs official web-
site, France and Cyber security
https://www.diplomatie.gouv.fr/en/french-foreign-
policy/security-disarmament-and-non-proliferation/
fight-against-organized-criminality/cyber-security/
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dobgaom, 39MLMbOMYM0 IMBO(BY-
3900L EO3YTO3900LOL, 3gMdm my LO-
06O LAG®YJHYOOD JO6O FOOHOOML
H9960336M0 @O MOMFOB60HOGOIYIO dM-
3900, GOMO 3MbOEHIMO OIYTO3900-
LOL PYBGY639mMYML JLOGOMbMyoOL
39LodOd0bO EMbY, dom JMGOL, FMOO-
96900 0OHOLOBIFOMYdYMO T9MBI30L-
306, 9mbo3gdmo JueOomdoLaod ©o
30Y4omdgo0Laob oE3y. V3dLMVL6V3YH
0bha®bgHoL 3OHMZO0EYMHGOL, GMT-
m9ooLOE P63 39GOLMBOMYGM0 dm-
60339399000 ©OIYTO3900, 930LGOHGOOM
mzomgmody, LOLHYIvTo PBgOOOMIM
39069300 ®@OgHoL  godmM3EMobaLOL,
0mMbodbymo  Ogymzbgomog  dgo-
HYymd0bmb 0bx@MGHIOH030LO O Mo-
30LBMY0900L 9O M36YM 3M3OLOOL
(Commission nationale de l'informatique
et des libertés). go®@o 030LY, 0bhgM-
6oL 3OM3009M9dL 930LHJOOm ZoO-
MEOYOPMMY00, J90600MB 0ETPMGTO(300
MoMMIYY™M 0630090MHdy. 2018 Bemob
936MO™M303306H0L AMBOEIIMO  OEZOL
BDMaOO MY3IMOE00m, JgHYmd06500L
303d030600  3oMEYOYMYOd  FOZMOGI-
MEOO Y39mo J6ygdodg, LOFOOM®MLY MY
396Mdmdg, HmM3gmoE dbgbL dmMbo(3g-
39000 EV31x303900L. 1978 Bemab dMBoO-
39900 ©OE330L 30bMBom, LOMOBOOM
MmmboLJ0gdgd0oL 3039hoM9oMMO0L
890mbgn3030 3MBO(3YIMO OATYIO39-
090 FO0M03admEO LOJO FoMmombo
9360O™ML MEYO6MBOL FOM0dom. dbomo
937mo300m, JLOGOHMbMYOOL  Lo-
MObOO™M HMIYOOL FOPHOMYOTMOOL,
0b 0b@mM®AOE00L LOMObOEM PByYg-
00Lbmz0L F0YBMEYdMmMdOL Jgdmbag-
3030, JmMbOEYdmMO  ©OATYTO3909(M™o0,
0INbobHGOEoImo  Babom  OFO-
603900 Bobd @obobLyMo Bmob
30060 BemogMo dGY630L 2 3O M(39-
BbhHodg MO9bmdaL FoModom o6 10 do-
mMombo 93mmmo, 030LEO dobg3z0m,
0y OGM®MIGMO 056900 Jycm 3gho. 2018
Bemob 21 0360LOL N2018-493 306Mbom,
LOWGOBRIMBO dMObEOBY 93O ™M3O3-

3o6moL 3MbOE MmO ©OE30L BMaOdEO
933mo300L 033eMa39bHOE0d MO30L
300mMbAHdMMO0J0.

3OO v30LY, LOGG®OBgMOL LoLbmOL
LOTOOMHMOL 3MEagJLOL 226-17 3bemol mo-
6obdoE, H9dMOMBOTBHIMO LOBOOMOMOOI-
63939000  3odmzmabol  Jgdmbzgnzodo,
306HL Jg0dmado O930LEHML LOLbEMOLLOTO-
HOMHdH030 30LYbOLAZYOI MO O EOY60T-
bmL bym BmO3EY 300 MOZ0LYBMYO0L
0M339MmO O §06MH0dd 300,000 g3 ™m3@Y. 030~
39 3m©9gdLbob 131-38-9 3gbeab dgLOdOFOLO®
060300 MObbY bym3oamadd 07M0O7 MmO
306H0L d90mbgg30d0.

e 93Mmm303doMab 2016 Bemab 6 03emoLOL
JLgemoLo O 0BRMGIOEF00L JLOWG-
mbmgdolb dgbobgd @otgdhoszo (NIS),
HMIgmoE 93MHgm3g 003mgdnbhotg-
090 0960 LOGWGHOBagMOL 306MBIYO-
mM®0030.°

(3OM39 Yu®omdoL 03LObYMHgOL Loy®o-
639moL 9eHM36gmo LObFMGIdE0Mm LOLEHY-
09000 gLoEOHMbMadaL LOVgIbH™ (03039 30-
09MH7LOTOMbMYOOL 9gOHMZ6YMo LOVZYBHM),
6OmIgmoE Jg0dobo 2009 Bemob 7 03emobL.
0MB0IBYMO LOTMOZOHMAIM LOVZIbH™ 9939-
009000700 LOGE®OB3mmMOL MO3EOE30LL O
gohHm3bymo  gLogdmbmygoob 3gbgdomytao
30360L LOALOLY®L. LOORYOH™ML FMOZOGMO
300060 9MLYOYMO LOIZOOEMBIYOM™ MHH3Y-
mMoE30go0L LBEMGOE ZOHoMadoL O LOOL-
ROMOHIdE0m  LOLHYFGOOL EOEIMMOOL Jb-
MY639MYMBOO.

2017 Boob LYgHY3d9G®T0o, LOORYBH™MD
693M396o300L LObom JOdmMOg3gybo 42
0mbobdogdolL hHodMbom3OMO, MO IbEO
300HOOEIL, Homo JOOYb3gmymmyomm 0g65L
0mbo399900L O IT LOLHYIGOOL EOBEIMMAY
30096OLOTOMbgmxdOLRVL.  Mg3MIgbEOE00L
3009300 3009GHJLOGOHMbMYdS LG OMBYM
46 o0m9ooL 03LObxMadL O LL3O MMBOL-
d0g09dmob 9OHMOE© 3MI30609030 O MMFO-
60003309000 96O JOOHPO39MYMOG:

9 French National Cybersecurity Agency, French
national digital security strategy, Paris, 2015
https://www.ssi.gouv.fr/uploads/2015/10/strategie
nationale securite numerique_en.pdf

0030 6OOMYNT30emM0, F930M MmALOJY



156

#17, s3é0mo,2021

0030 6OOMY0T30em0, FJao MmALOJY

1. 36Md0gMad0L ddommyoo; 2. Lob®ydy-
00L MH93IMOGOIYMO gobobmady; 3. IMBO3H0-
®Ob B3mAnL 30gLOJOMPGO TIDMIYO3O O
030 MMadOE00L ddmogzMmo 39Jo60Ha0L  go-
9mMmyY90b900; 4. 00h0oL HoHoMgdY; 5. 0bgmM®-
003000L 3OOEHI0LOL BMBO(393900L OT0g3-
360; 6. JLgamoL EIEIOHEGOMODYOO.

LOGGOBIYMTd  VBYMZd  LOY3IMLM
360gdh03o O 3OHMEIEIMYIO0 JMIJHOMbYM
LOLHYTOT0 P6gdOGOM3™Mm TgmBY390MO6  LoO-
0OHJMM3gmMOE @O B00boL O3MLEMMHdOL
3OME9LOL LOFOOMOZOE. 0BBPMGIOH0I0LO
©O0 mO30LIWMYd900L 9ehm™m3byM3Td 3M3T0-
LOOD O LOTGWOOBIYMOL 30dgBYLOBOMbMY-
00L 9m363m0 LOVZIBHMT GEHMMOMNZ0E
8900930390 0MHOghmo M9g3mM3G0EOO30d ©O
J3930L 3OMmbHm3mmo, GM3gemoE JgboLey-
YoM LOZOMOYOYMMO OOLYdOmO 603-
30690mmd0L 3Jmbg OBgLYdYMYdgdoLM30L.

LOLHYBOT0 PBYOOOMIM TJgmBg30L MOM-
0009 9930L O0GLYOMOOLOL, doM3gm Gogdo,
®93m396IdPmM0d 0MB0IbYMo FgdmBIIL
9.6. ,00L306dgMBg* (Host — doLb30bdgma, dm-
aLObYMHdOL o3B30 3MB30b0Y, BMIGEOQ
J5MYb3IMYOBL MOgoL LYGMZIMBY JE0gb-
HoL @ooMmagdaL obMOzLAdOL O FYoobzoL)
©ogydbgogmo  39h939o0L  3odmZm9boL
LOLHYOOLO O JPIYOMME JLAMDBY EOWYO-
69090m0 d9(h93900L godmgzmabalb LoLHHOL
09939m00m, GOMO MYOMmIYOH OOMI0 0©Y-
BHoxzo306mg079m 0969L LOGTOMbLY O OO0
6L I9Ha30L FMEFYMBO.

dgmBo30L  godmzmabolb 3gdmbagzodo,
MmMH30o60H03000 PoEO: 1. JoMHY639emMYmL ©O-
06@oEoMadgmo IT LobAHdoL gomodzse Jug-
mOEOb; 2. 030L FgLObYd VEBMOML vEE0-
mmOM03 3™3307haGym LOBHYOE0YODY
9030607000 LOROBEYOM FZIBL; 3. JOOHY6-
39mymb dImMbo399900L dLEMOL Fgbobgo YoM
99bLog®YooL dOGOMBY; 4. ToaMm™mM3ML O
d9060bmL AH30(390Mm0g00 @O 3MdgdbmL
Boxmdymo 330mmo; 5. LoHogMoo 303OOHMHML
3MMO300L.

0MLYdOMO 3603369 MOOL FOHOMYOIMAD
Mm6HaobndoE0g030 gemadhHOH ™Mby LOLHYFOT0
99mB6930L MOMOODY YOO TYOHYMO0BMO I Y-
OMMEO LOGHOBFGMOL 30OgHJLOBGDMbMYdOL

96HM367m0 LOOZIOHML. 39OJMm O LOFOIOM
0MbBOEmMO BOZMBHGMEMYOMMYOTd O OO-
0930390030 39hymd0bgdd 96O goyado-
36M6 06@MG®3OH030L0 O MOZOLYBRENYO9dOL
96HM367m3d0  3m3oLooL. 300G mO3OLbANL
d90mbgg3030, BOJHoL LOMOBOEOME TgLBo-
30m0LO O LOMOBOM MyOa0MmgdoL dodbom,
mMaobodoEngddd  Pbeo: 1. 3mM033mMomb
™396H0309m0o LOLHYIOLO O M3YOHOF0Y™O
LOLHYOOL GWoomgddo Jghoboema By00LB0Y-
0 33MM0MY00; 2. FOOOBOMODMB, FMLEOO MY
0O IMBOE93MO T33O 06 FMOOBOEOMYOY;
3. dmadomb 690003090 FMBOEYT0 OB ObL(EY)-
®yd9bho, HG™MIgemoE Jgbodmmo godmoygbo
3039600; 4. 3MObObmMb FgMHbomgoob obo-
a0obo; 5. Jugemdo dmMdgobmb BgdaLBngho 9.6.
L,Lb0®mg®0* (Sniffer 0MHOL FOMFHOTPYMO Joi-
Y639 YMRBO 06 930MHODHIMO, HMIYemoE M-
0b3067gd9mL LOTYOMYGOOL dIMa3L BHYOMIYH
@O®MI0 30000ML 06 OV330MEIL MYP396L
06(h9cmbgMH HEOBOZL, SOMML Y39mo dMbO(39-
0900, HM3MYo0(3 309006900 MJ3906L 3M3307-
Hh9®3o O 80LEVB); 6. 3gOIMBAMB BbydaLANYHO
Lbbgd Jugmo my FMBYMOOEMBY, HMIJMOG
©03033060907M00  OBOGMOMYOYem  JLg-
006.1°

1988 Bmoob ©@mydg, LOBGOBagmMOL

LOLbEMOL  LOBOGOXMOL  3MEIJLdo  vobobo
0MHOgOHM0 BMMH3BO, HM3gMai J99bgdo 30096M-
©O60TOYIMOL LOIFOMO BOOH O™ BGOYL. Fga30-
daoo (039 3ddm3ayYymo 899930 J9®9d9-
00:

e LoOOb@M®AvE0M LOLEHYTODY bydoLIo-
gho  30dgOmMmO3oLb3d  PBgoOPHM3M
39mB930L o6 H9gbogy®mo LOTYOMMYdY-
00L godmyygbgoaL gdom, obgdo 60,000
9363 MOIEMO0m FOMH0T0m 0b MG
BenodYy 3000 MOZ30LYBMYO0L OM-
339000 (096H007Mm0o 306H0LM30L Fo-
6000L MEYOMOO bYMTOZOYOD);

e MmY30 GMOMIgm0dg HgIMOMB03bYm3O
9099008 godm06300 LoLHY30T0 Jgbo-

10 Guide d'hygiene informatique renforcer la sécurité
de son systeme d'information en 42 mesures, ANSSI
— 51, boulevard de la Tour-Maubourg — 75700, Paris,
2017 https://www.ssi.gouv.fr/guide/guide-dhygiene-
informatique/
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bymo 06MGH3OE00L EOBOODYdY, F93-
3am0 06 3oboaY©®mYdY, 06 bbgo dbMog
39980mo bgmmo LOLHHYTOL ZOBOOHMY-
MO ®WI6JE0MBoMYooL, dMB0IBYTOo
hoom3zeMadd (3039  ©OboJOIYMO,
OMIMmMoLMZoLOE  LOBJEooL  Lobom
30m30mmoLB0bgdyemao 100,000 93 m-
09 MOIbMO0m 00030 (0gG0OYMMO
30600 dgo0mbz93030 FOH0IOL MOBbO
bym30a®IdY) 06/ MOZ0LYBEMHOOL
0M339m0 LOD BENOIOY F0OOM;

LobgM3BoBML  JoghH  FMBHOMMO-
9090m  LOObTMGIdE0Mm  LOLHYTOBY
®o3oLb3d 0LEgdS 150,000 93¢ ™A©YH
MOEIbMO0m  FOM0J0m  (03MH0EOIYMO
30601 d90mbzg3030 F0M030L ™MObbO
b™308®JOV) O MO30LIBRMGOOL OM-
339000 bym BEMO3Y 30O0M;

6900030960 300gMHTYHY30, MY
0MHM393L 06 dWIMbYOL 0bBRMGIO(30-
Jmo  bLoLbHYIOL FodoGdmym  IPJom-
0oL, oLEgde 150,000 93GMIY ™MOY-
bmdom FoM0odom (0gcHoognmo 306MH0b
890mbgn3030 FoMH0dobL mobbo bym-

003900) 0b/@d MO30LIBPMGOOL OM-
339000 byom BMOdEY 3000m. MYP30
03039 390930 O30 LEbgmMIBGoBRML
0096 3MbHHMmMoMmadgmm LOObBM®-
ao3om  LOLEHYIOLMOG dodoOHrMmgdom,
J089900LM30L FOOOAOL LObom gom-
300m0obB0bgd Mmoo 300,000 93GH™M3EY
MEYbMO0m FOMH03d (09MH0EOIYMO 30-
6oL Jgombz93030 FOMH0IOL  MObbO
bym30a®IdY) 6/ MOZ0LYBEHOOL
0M339mo 3300 BMOIY 3o@Om;

06x3MmG®3dE0Ymo LOLEHH3OL dMBO(EYY-
00L VB30, AM3M3900, FENMbOMY-
00, 3003900, 33O Ob BOIMO (083039
LOB (300, BOE HYFMOMBOTLHMO J3gEa-
00LMZOLOO FOMZOMOLBNBYOYMO);

6900L309M0 FMBYMOOMMONL, 3MF-
®odgmo JdGYb3gmym®olb o6 Lbgo
0bLAH®PY3GOHOL 03I3MGOHO, ZOLOMYOO
06 @modY, GMIgmoE 8993903907
Mmoo 30096 3MH0dobomyMo LOJdoo-
BmMdOL OBLOLMGEF0HMYdMOE, 9939-
309000900 08039 LOLEYML, HMaMO3

MO390 Jogmado, GMIMoLM30LYE 0L
3v3m0yYygb900, 080LEY dobgE30m, MY
6HM3geMo LOLFIIMO JBGH™ 3d0dYo.
30096  3H03060mIYMHo  LOJB0OBbMdOL
mGaobodgdgmo 306bm®m(309(MadO
0LEYdS 08039 LOLEGMOm, GOMaMOJ
MO390 Jogmado, GMIMoLM30LYE 0L
bm®(309M©Y00, 030LEO dobgO30m,
0y GmIgmo LOLEHMO JROH® 3d0dgo.
mYo3d 08039 gm0, hHogbommo
LOLYEMABOBML B0gH ZMBHGOMEOMY-
090 LOOBGM®TOEFo™M LOLHYIOL Bo-
600M3Ya, 0LE9oo 300,000 93 ™MIEY
mEI6MO0m  FoModom (0gE0EOYMMO
30600 dgombz93030 FOH0IOL MOLBbO
bym303®IdY) 6/ MOZ30LYBREHOOL
0m339m0m 10 B@od®g 30000 (o0M-
603630 EOBOTOYMOL FFEIMMO0L
390mbgg30do 3o3m0ygbgdo 03039 LOL-
Jgoo, GO 3MbzMghamo JoggoL-
®300L 0MHOL 3oM30MOLBNBYdYMO);
30600 3mMBO3999d0L PZObMbm Tg-
3hm3z9do, 3odmyngbyoo, dgbobgo, go-
03900 O ©O3Y303900, 93MIM39
J00@POHMbMYo0L  ZOMMOYdYMH0500L
993LOHYMgomMod  0bggds 300,000
9360 ™3y MEIbmdom FOGOH0dom (07-
®oogmo 306H0L J90mbzg30do FOMo-
00L MOBbO byMBOaEYOd) Ob/O Mo-
300BMYO0L OM339Mm00 5 BEMOIY
30000).

Lbg3o 30O BOMAIMOanbo b6 ,3060M-
000 JOomdd“ abEgdd ghm BMOIEY
3000 3ohodmmoom ob/o 15,000
9360®3y MEIbmdom FOOH0dom (07-
®oogmo 306H0L 390mbzg30do FOMo-
00L MObbYO byMIVEOYOV);
MOMMONMOY LOZOYOOHM 06 LOYdY-
H™ d0MOmMOL 39339md0m 0LEHOS 30
Banodyg 300 30hH0dMMO0m O6/@O
750,000 936m®m3©9 MEObMO0m FOMO-
d0m (0gmooymo 306Gob 390mbgnao-
30 306H000L MOLbO bymMBOzEY0). 080~
39 LOLFIMOO FOMZOMOLBENBYOYINO
B90mombodbymo gd3gmgooL HoLOEY-
6o LogoH®m FMBYMOOMMBOL, 3O M-
®O3xmo YoM IY639mymxzolb 06 bLbzo
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0bLAHGPY39O6HOL VI3MGOHOLMZOL, goLoO-
950LM30L V6 WMMOLMZOUL;

e 3000MOMOMMOMMOY00, MHMIMOO(EOO
9.6. ,33030630° 0L39gdd bym BMOAOY
30000 3ohnddmonm ob/o 375,000
9360 ™m3Y MEIbmdom FoGModom (07-
Gooymo 3000l Jgdmbznzodo FoMo-
30L MOBLYO byMBOIOYOV);

e DHEOMOOL EOMM3930, MOE doombB39-
JM0d  0b@m®3ogoyem  Lobhgdodo
39mB930L 3dom, 0LFJOO LOD BMOIEY
30000 3ohoddmoom ob/o 375,000
9360 ™30y MEIbmdom FoModom (07-
®oogmo 306HoL Jgdmbzgzodo FoMo-
00L MOBbO byMTOZOYOD).

3OO HYBMOMB0TbYeMo Jog909o0L 0b-
3603060695000, 30096 0b0TOYMYOmOb
IB399dHoobo OGHIMMOL d0dbom, 306MBIYd]-
M3 3oOodmogmd O FOOWOOHMMIO 3MEMO-
300L LOZOTMANGIM JBRMYOOIMLOMHOJO0 OO
399060 L3YEOOMNDHYOYMO 300gOOBOTOIYMOL
LOLOTOOMENMYO0. VAOLMOBOZ], J00JODOBO-
309 mOb LOOOIMMZYIMMOE, VIMIIJOEO L3Y-
300eM0H90m0 06¢)aMBH339M0, LOOOE M-
JomogggoL Jgndmoom ©ObOToIYMOL MOMOOBY
39(hy™md0690900L ObMOZLYOS O MY3MTY6EO-
(309000 8oEbMmdO (Wwww.cert.ssi.gouv.fr).™

HhobgmaL Lobogmbm HgLEYdMoZd: Hobymdo
0MLAdYMO LObgMABORB™M 3MMODH03IMH0 Bym-
0000 aodm30boMmy, OMbodbYmMOo J39Yobo
3009OLOGOMbMYoOL  LOLHYTJOL v MOO-
690L LOJbgOH™ JY6yYyg09ddn. HobgmIo 3009M-
LOTOMbMYdOL o6300MHYo0L  LAHGVHY0O
@0 bLobHa3oL 8gdobo o0Bym 2002 BEMOEOOO.
H0BgmMOL LObyEABOWML 30g™ F0MYOHMO 393-
d0L MObOLAVE, 30d9OHYLOGOMbMdOL LHGO-
9300 360 godboMhoym ghmoobo ,g6Mhm36y-
oo bodbgo®dm LhGOMHganoL* (Military Strategic
Guidelines) 6oBogmo. bEHGOOHY30OL T93YTO3900
©0 3000 HJOMOBOFNO EOJIOMO 969MOMIYG0
dHodoL MG LHGIYIHYGOL — gLV O Fgmmby
LOFFOOMZYMMYdL. 3gLOTY LOFFOGOMZHEML

11 bog®obgqgmal Lobbemol Ladobmmol 3mwogdLo,
Code pénal (22.07.1992)
https://www.legislationline.org/download/id/8546/file/
France_ CC_am012020_fr.pdf

doMHomO BY6J30oL BOMIMO®andL 30d9HLOZ-
3990 LOEOVHZIOZM LOTYIOMYSOL BOoMHAIMIdO
@O hobgmal  LOLOMLM-3obIObMOZ0LYRNY-
09M0 0M300L JLOJWOMbMYLODY BGPY630. MWVO(
d99bgdo dgmmbg LG M3gEML, dob WYH6-
Js00d0 390L 3009MLOgOM(Eg30 gHI30m0 O
369396(30790m0 HO30L M39MO(309d0L ORIRTZ0
@O OBbMG(309mMYdd. 3009MPLOTRGMbMYdOHY
hobgmB0 0370800 30LYbOLEBZIdIIMNO 396G O-
a0 LOJbYEOGO™ LOOFM, LOOE JgO0O6 M-
3mM3 303H™M700L LOENbALAHGML, LY 39(360-
9H900mO O HgdomMENME0dMmO LBZ0BOLEHGML
Bohdm3oandbmmgon. 2017 Bamob 01 03600LL
HhobgmMT0 B0MYdHMO 0460 3ObMbBO 30dIHPLOR-
Hobmygoolb Jgbobgd. ghm3bymmo JLoGOHMbM-
900L 3MOMOH030EO6 ZOAMIOBOMY, 30bMBOL
d9d060L doHomoo dmHhogzo dobo 3009MLY-
396960hgHoL ©OE30 30Mg BOJHMEHO0LIV.
00 3gmbom god303MO LOLYEMIBOBRML 3Mb6EH-
MmO 06¢gmHB9HLOZOEHT0 OOLYdHM d0BHYL
LOJB0VBbMOYdBYE3. F9BYTO3907MO LHGOHIa00L
0MObObAdE F90g060 9.6. ,mIJOHML BOGO*, HMO-
oL doGomO® BIY6JE00L 0bhaEBadH 3MbMHI-
B(Ho0L BOMHGOE0Y, dOMY HOMY3900LOZO0
3™M33. LoLHYB9o0L VB3O O BBWMEGTOF0VDY
B630™30L FgDMIY30 BOGHIMOENOL. BOghHMO-
030, 030 9OMZ30MH0 3MbHGHMMOLY O 396-
BYM0oL gm. LELHYFOL. YOO dMOB0T6ML, ™3
LOFOO™ LOZGEHT0 VBRMGHIVE0O HobyMOL 30-
096HYLOGBOMbMYdOL LOLHYTYOOL TgLobyd LOS-
dom@ 3606H00.

®yLgMmOL BEIHO(E0d: OIYLYMOL BIY©Y-
®o30oob  3009MOYLOBOMbMYd0L  LOLEHYIO
30M3399mBomo Hhobgmob FMmEHML OGHOL
000LEV3LYOYO. LbgoOLbgy L3gELOALODY-
69030 399060em0o L3gE0OMOdYdYMO LHGYI-
Hu6 900, HMIMYd03 0JHoYH O 3mMJagad9b
30096L@IOMT0. 039M039MM0  BBOMOHOZM-
LgoOL VBG0m, GYLYMOEODE FMIOBOGY 3o-
096 39(H93900L LOGOHMbY 3O OMGOHIHYN0O.
003b9O30@ OMBbOIbymOoLY, 300gMyLOG-
OHObmyooL LRgOHMTo CMIJHEG0bOMIYOHO 3I-
obom ®HyLgmoL WIVIOHOE0OL HOIMGAYBO
0330600, 300000006 3L 06 0g3L 898y3039-
090 LOLAHYFOL OB30MOMYOOL 3MBEIWB(E0V.
LAHGOMHHR00L T939303900L 3gMbom 30G-39¢(M0
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600039000 goEOEAadd GYLYMOL BYOIOHOFO-
080 onbym 2012-2013 Bmoddo, HOm@aLOE
6OyLIMOL @WHIEIG®OE00L 3MdOEYObHTO ©O-
0300 JLOJOMbMYO0L BIJEIBOMYG LOO-
LOLYOL LOOBTMGToEFOMm HYJoMEMMa0gddy
3009639Hh93900L dMBMHYBOL, FoWOHMbong-
00L @O J993900L M0330O300L LOLHYTOL
HOIMYOom009dd. 2012 Bomb @OObMBLEY dg-
0060MY0m domgodo Jggemadynmo dHohg-
00L oboemmany®o (U.S.CYBERCOM) ,30096
LOOEOMMOOL® Fggobo, MHOE 3MOJHOZIMOE
6036030 06@MGTOGFOYMO  JLOBOHMbMY-
00L LOZoMbgddo L3gEOOMYE LOALOLYGYO-
%9 ©mAnboMmygooLb. 2014 BomoLb 00630630,
6OyLIMOL @WIEIOOMYOTO LOOFMI BOOHOM
3ubbomzobomzoL BoGAMOanbyd ,MHILbgmoL
RIOIOOE00L 30090 LOGBOMbMYdOL LHEO-
H9300L 3MBEIR (0", HMAgMoE 9gL3gOHMO
0dGmom 396 0330Yym@BOMYOO IMMbM3byoL
@O 0DOMO LL3OEOLbZOMBY OTM0BZ0L. Jo-
1090300 ®O3o330L  LOJOBOLHGM®ML dTg-
00@a906mMmdodn  30M3399MM0  ObdYym®oL
hOdmMYyomnogooLy, ®yLbgmdo  doMOMmOEO
B3IP6JE00  30dgOYLOBOMbMgdOL  Ymbom,
6H3LgMOL L3gEOMIYMO LOALObYMHgOL (PCE,
OCO O PCTIK) 030LH0OM (Y39mOL MOZ30LO
LHGIIHYIOIMO EOBOYMBO 3Yyo3L) O ghmo-
060 (396(hE®OMOBYOYIMO 3OO M3IENMOO O3
LRGO®MT0 OO OHLYOMOL.

3079b9O300@ OMOEIBHGOMOBIYdYENMAOLY,
Defensetech.org-ob  3mbo(390900L  MOBOLIVE,
6L LOZYMOGO  3009HTLOTMHOTNMOY-
0000 ALO@BMOMI0n Fgmmbg-dgbgmy OEa0ML
030390L. 3oL goOoHBNO L3YEOOMOdYOIMO LobY-
maBoxm LAHGIYIHIMI00, BMIMYO0E 300HM-
©OB39M30L0 O ZMEHGEOB3GMZOL gBg30-
06. ghHm-ghmo domaobo FAPSI d90gobo 1991
8oL ©O EMIFVI BILIOVMIO0 LOOFIBH™L
B6oBoemoo. ,FAPSI LOZIOME ObYOHIMO ™6-
3060d03000, MMIgMoE  9PTOMOL  Moom-
gmadhe™bIm ©od396MH39009. FAPSI 3oMo-
306 99390900M9d0 3M9HoagbhlL o dobo
MOBOAIOMIGIMO  HOMEOIOMOY  OMYIOHYOO
RIOIOOMIOH0  JLOBOTMbMYdOL  LOVZIBHML
9.6. ,033-9L-09"-L MOBOIIGOMBgENMO MHo(3b3L,
o3 000d) 39hy39emaoL, M3  vMbodbyem
LOOZbH™L, LobgMIBo@m  JLOGWOHMbMYOOL

db603, 900abo 3603369mmMMod 9b0ggos. 3o-
BmboL MOBbOLAVE, FAPSI-0L doGomo dM3o-
mam090do JgoL LOIMOZOMOM  JLMHdoL
3maLObYMYLY, LEbYMABOB™ LOOOYITMYOOL
3960b30LOM30L bygeMT9BYMdd O OPLYMOOOL
0mO0boMmg OIomEdYmo  3M3H6030(30900L
JLO@OMbMYod. GYLAMOL LOJbYLO™M EObO-
ymxgoo 04969096 FAPSI-L, HOomo 9oGHIMmmmmb
LOFMOZOMOM O LOALYOO™M  FOLOMYOMOO
OMOLOBI30MYOYM TgmBY390L. FoMO dodomo-
©0 3000600 3MO3M3ML Y30GHOHgLMOO NEBRME®-
003000 OTYTO390030 @O  9JEMgdHGOMBIYMO
®m30LOM30L VYEOMYdgEo LOLHHYOOL EFME-
6030.“1? 2007-2008 Bemgdolb dmbo3gdgoom G-
LaMOL 9.6. ,30096 OGT0d“ 7000 Boz3MHL CM3MO-
0, MYF(30 3MB03OYIO 056900 3030MHOYOMD,
O3 ©m9ob IMbO(3999000, FoMO MOMEALbMOO
@0 J9LOIMHOENMOMYO0 36033690MM3bOE Fo-
BDOOOMOO.

ymggmogg H90mombodbymomob godm-
30boMg, TgLOJMYOgMMNOO (FOMLOLO® 0m-
9300, HM3 3009OHEOB0TOYMO dGHOL LEMGHO
XXl bOY3YoOL ZOAMB3930 MOBOTYOOM™M3Y
LOBMOMLMZ0L. 030 BOJHOYIHO® ghHmO-
©IO®MO ©ObOTOYMIdGH030 F0TOOMPMIOOD,
OMIII03 Z0NOODIOO YMZIMODOIOOO ©O
30L F9LORYDYOMO® OJYBFOMHIIM OO JOOGOTO-
8060 0EVFNOBIM0 O FOHIDOMIYM0 MLY-
GHLOL FMOOMOBYOO, dbOomOo JLOGWOHMbMYoOL
LOLHYOdOL EOBYME3d @O LEMGO 3Z00gh-
JLOBOHDOLMYO0L 3MMOHOZOL OHOMIdL. dM-
MOOOMObOIMo H9bm96(30900 3006036900,
O3 dIMAoz0emI0 3009MLOZMEI 300H3 JBO™
30LAHOVOYEO ObEYdY, GOE dOIM0B393L LO-
bgmdBoxrm LAHGYIHIHIO0L TYHO® OTMZO-
©909mgdoL 06BRMGIOEOHM HgJoMETME090-
%9, boomm 0M6036Ymo 30 gobagdd dbomo
®0ob3gd0LY O LoGOHMbygooL BoGM3IMIaboL
LOBYIZIMO. VFIBOE  VYFONIOIOS  30-
09MH7LOTOMbMYOOL OLgMO dmgbomo LoLHhY-
390000 O 897060039000 89gabo, OMIMYO03

IBIJOIOOO Y30LYLYOY6 dbo 3odmB30390-
LO O 3MHIOE0YH LoD MbgydL.

12 3@bdgodg b., ,,O7bgmol 30d9b Igbodmgdenm-
3900 (33mago) http://ilawge.blogspot.com/2013/01/
blog-post.html
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ABSTRACT

The rapid development of technology in the 21st century has led
to the fact that the geopolitical structure of the modern world depends
not only on the strength of armies, but also on the proper functioning of
cybersecurity systems. Based on this, the developed countries of the
world ,compete" with each other in the cyber defense field and taking
active offensive measures. Unambiguously the US cybersecurity system
has no competitors in the modern world, and the national cybersecurity
systems of Great Britain and France are sufficiently effective. Fortheir part,
the Russian Federation and China are also actively trying to keep up with
the development of modern technologies to meet the requirements and
challenges of cyberspace. Every year, the leading countries of the world
spend vast amounts of money on the improvement of their cybersecurity
systems, as well as on the development of new technologies, which
directly indicate the importance of strong cyber systems and the necessity
to create a sustainable cybersecurity environment in the world.
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J0JIMNJaNL, MM3M™EG
,0MNBNJIM() 3MBOMOIDNLY,
LO3OGO)JoM3()
MJ3JLNMIdNL 3M3NIMON
LO300b0

bogmmdg ;mg®gmodzomo

398306000 bog&odmEobm nboggtbohghob bodotorcmob
QOIPAIHOL OOIHODbHO.

dooo ybooggemob bogotmggenmb gérmabycmo
bod9gEb0gtr e broo

bA4306dM bOOY33B0: demmdhgobo, gomagfoydo, dohimobo

ddba3am0

MO303O 39330dM00 3MmI30m, MHMA 21-9 LOYZIYDH 6OBZOMOE
0M0OL dboOE0 gOAMB3939000L, 06M30(30900LO O dbOMO HgJbmE M-
309000 93mJgo, MOI0E JoMOZMAL ML MOBOTMIL 0bhHYHBYMHO.
06(haMbghoL BOGHIMTIMO0T LEYMOO® TH3ZOMO OOOTNOOMO YMRO
0936 LRGOMT0. EWIOLOMZ0L BOGIMYOEIBIMNS 0BHYHBYHOL O
H9goMEMMa0900L goMgdg OMHLYdMOIL HMIGMNTg LG M.

MmYoEo Yoo 0mgdaoL, G™MI 0bh®BYHOL ZOB630MOMYOOT d0-
dago 30LEO 09360 dbommo LARGGOM®ML HOTMYOMN050ooL. gb Fggbgoo
9 9gHOH™MBY 3MTGOHE0OL, HMIGMOE YM39MmBImMoy©OHOE HOHEOL
304039000 3MEIMM®MO90L @O MOBOOMOL 0bO(33mMYoL Mgomyd
3086 Md0L. MLOMEBYMOY, BMI 0L MO3EY603g dMBMgY-
30 300 00bO® HOOBOE3MIdL MY306EIMO dMJTom dMLYdIYMO
3086HMd0L PYBOGIOHOMO LAGOML. FOOEO VT0LY, gMYJhO™MBY-
MO 3Mm3gm 300 3990900 03MHaM39 LOBOBIM O VMOLOOOBZM HHO-
6509309000 gobLbgv390YM by3OL O MOZOO WIMOL, HMaMEO(3
6OMmIgM0dg 9394600 30MIHoL, 3obLLO3YOIPYMOE® OdMJToL. Bo-
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MHImEagbomm LHOHO0OT0 gobbomymo 0gbg-
00 0bh9E®BgHOL FOB630MOGYOOL TgOYFO®©
dg9gobomo danma3hgob hogdbmammmanolb oMbo
@O 00LOWVDE EO303T0MYOYMO  gOM-9OH MO
Y39modg 3m37mocmymo obbhobhyho — 3G 03-
H™M30mMYH00. IBOH™M 39hoE, LHOHOOTo Fo-
bbomymo 0g69d0 oLYMO 3OO3HMIOMMYEHO,
OHMIGMLOE EOOHOOM ZoMH0agdoL BWIYbgi0-
03 30 3oohboo.

06ho®B9HoL oLHMG®0O O dobgomoMyg-
00, ®HOLOZ30M39MMNY, 093NV VMg 06Yygoo,
MJ930 0L gHodo, OHEMIgMHBE gbemd LOAYIGH ™
004m@9do, 39-4 ®momdaL 0bHg®mHbghoL ©O3T-
LObYMYOOY, OMIgMOE 093G LEMOWO ©O
dmgoomoo, JgLododoLOE JBRO® FOG®H0300
69000L30gm0 LObOL ZM3Y60Zo(3E0d LLZOEOL-
b3o JLgmadoL 89339Mo0m. SMLOBNTHOZ00
ob BOIHoE, O™ oy Bmgdab Bab 0bha®byho
dogmnob o OOML ObEM3YOEO 6xoOLDO-
960 ©O30Mad0oL gL PMgooL, dbemd vdabL
3039M900 39LOAMYOgMNO JBROM OO H0ZO®
0 Jgam3mab eOHmJo.

30639 0330 3obz0bommm, HMZOOE
o 06O0L 0bhgmbgho @O ®OL gymMobbIMOL
d0L0 BMaOEO (3690900.

3M33090HMymmo Jugmo — gb dOGOL MG O 06
390 3m33079Hac oL 9O OMIMOMOd, HMITNY-
003 LOZMAYOOZOEOM dMbgdoL 39339Mdom
(339M006 06@MGAOE0OL.

9936096900 06()9MbgHMOb 3030OHMYdST0
3060bomo396 30L 30BHM O BOOHOIM ZORY-
00L: 30BO™ gogqo0m 0bhgE®BH0 — gL dGOL
JLgMadaL OgGOHMNOBY0d, HMIMYdOE 9o m-
00690006 ©O30330MH9d5mbo 0GH0O6 TCP/IP
3OHOMBHM3MMagdom obg, HMI 6500L309E M-
99630 ymzgmo 3ma30ha®o 3303306900
Lb3o 3M330YHYGL, bmeNm GWOHOI™M FOa3gd0m
06(hgcMHbgho gaboL gOH®m0ob LOZOMEIL, BMAY-
moE ®o30L dbMHog, BOOHIMIMOL 0bha™Mby-
3IbHIGOL Mmog0Lo dHOM3bgo0m, 9bom O
90033600 bmMAgo0m.!

MOb0dgOMH™Mm3g LMBEMOML gOHM-9OH™MO
0mo306Mm0 30boLOOMYdgMO0O 0BHYGBYHOL go-
6300000900 O OFHYOMIYNH0 EOBHHZ30 LODM-
30mMadMH030 3bm3zmHgo0L yzgmo bygdmdo.

1 80360330@0 @.,,,05@3&)5300“ 608(‘03330 33(*)(4)3,
dnyomeobo, 2008, g3.16.

1962 BgmbL 0b@RMGIOE00L EOIYTO3500L
0900m@OYo0L FOBYMBOMYooL bgm3dm3z069-
MO ©O0b60Jbo FMB Mogzmonagco, MM™MAY-
3o 9OM-9OHM0 IMOZOM0 HMMO 0MOTOTO
060hE®B9MHoL 89J06030.2

0b6hg®mBgHod dmgmao LOIYOG ™M TMO33Y,
00303 LOOEOD ZohbEo 030, 093N OO
030L. 0Bhg®BgHOL T9gabolb g ®MOObo @O
B9LHO0 WOGOMO 06 OOLYOdMBL, d;Mm3moL Bg-
HHoMOE LL3OOLLZO MOGMOMO LObYMEYLO3.

0bho®™bghoL 3oOb30MmOMYdd T9a30dmoo
0990039 9Ho3o OZ3Ymm. dSLamo goHm-
96m0 ghodo 1969 Banob 29 mdh™m3d9eOHL ©o-
0Bym, OMEaLLYE 9O MTObYMOLEOL 640 3o-
mIgHH0m EOTMMHYdYIm MG 3Mm3307HaML
dm®obL 30m39mo 06(haMbgH303306M0 JgEao.*
0000 3903 0b6hg®bghHo IPYOINZO® 30MO-
OHOOMEO, oL FgLObYd 0L BOJbHoE 39hHY39-
mgoL, MM3 EM®IL Y339 30Ygbgom FgMmbY
0OomMdOL 0BHIGBIHL, BOE GOLOZZM3IMOY,
09360 60630OMaTJM0 600000 BobO Mmo-
™d0L 06(eMBgHMOL F9ROMYOI0m.

oM™MJanJN6 MJI6MEMAN0L BBAGY

0emmghgobo HM3 Yb030mMIMo 3M3MG600
21-9 LOYZI69d0, V3OHY 0930 MV 3YHhYy39emY-
0L. 0009933 300bb3EYo0m, M3 dOMbOIBYMO
H9gbmMM®mand LOZFOME JOMFOE BJYJoMdL
aLO@OMmL Lb3OEOLLZO J39Yobodo O Mmo-
3000 M3009090900M FOOOIMOE YO60IOMIYM 0.
30L0 Pb0ZOMPOMOO 30 3oamMobohgdo 0d0d0,
O™ 0emm™mghgob Hagddbmmmanom gobbm®o-
9madgmo 6900L30gEH0 LOboL HGOEDOIB0O
0MoL 093GV dOMH030 O JLogdmbm, 30-
M9 hzgymgo®og 30MHMd9dT0 gozgmadymo
690003096 LObOL H3gYIEMYOH030 M3GHOE0O.

0emmdghgob LobhgdoL Bggabob 2008 Bgmb
33038069096 ©O 030M096, MM 0go 389J0-
BoM0o 0bmMb0dYHo 3060 m3690900L 006 F3Y-
oL d096. 3oL JgogdobgmmL o6 F9agabyemmo

2 0ds9. 33-8.
3 http://yvelapheriinternetisshesaxeb.blogspot.com/

333@0(33&)0 0603&)6300[& 33[&0[}36.
4 http://mastsavlebeli.ge/?p=2787 ob@gdbghols dgq3-

6ol amdgj);] 0[)00)(4)00.
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$33QL, BLYZL® LobymOE YEMEIL ,Loh™do
Bogodmbm®. 2009 Bomb oemmg3hgobo godm-
3bOOO 3M03hHmaomybHo ,00H3M0boL* dmo-
306 a0b3obm®309mgdgm HgJoMEMMa00Q.
0emm3hgobol FmozoMno Oadomn dboMy
0oL LBEM®gE 0L, GM3 dobo Jggdbom dog-
3™00L LOTYOMHLO F0YH(3O 3OOYFMO MEGTOZ0
boME30L 3O MOdMYdd 39LO3Yg dboMOL HOGY-
30L gotgdg.5

oammgahgobo oGmab 0bmzgosoydo Hodom-
mmano, 0bbhohyEogdo  gzmemyEoob  Jo-
30MOom0, MMIGMOE ©IBIOHOOMOdOE00L
3dom 06H™M393L 396HEOMODYOYM LOLHGIOL.E

o0amma3hgobo gb vGOL HYgbmEMand, MHmM-
399M0E3 OO 3MBHIbE0OMmMOm ZodmMmoMmhHY30
@O J9dmnd dMObObmL BOMdoL 3603369-
mmonL GYEIR0b0E0d GMmamME 3odhdm,
oLa3g LOFOGO™ LAYJHM®To. oL THa30dMmNd
3063LOBMZIOHM®M, HMaMOE FoBGOIYMO, Y-
003 970030 JOMBMMMa0uMho 3obobmg-
000 IBIOHGOMOBHOYMO O 3B 03HMacMO-
QBOYMOO QORGP0 IMBO(3ITMO 00DO.

0emm3hgobo 0GHOL OGO FbmmMmMmE dbomo
H9gomMmand, OGMIgmoE  LOBMFOOMYOO-
30 ©o0bgMad, 0639 obomo TMOIMO,
GOMIgMIdE JgLOdMmMO dbmm dm3ozoemdo
OO0 HEOBLABRMOTOEF0O FMOLEOBML Gm-
3mOE 3ogMdm oLY3g LOFOO™ LYJHM®T0,
®oLOE VEOLAHYMIOL ToLo EOBYGE3d LOFO-
Om ®99LH®oL LoLbHgdodoE. 0go 2016 ByamL
300MHbEO dMBOTLYMM 00BOMBY O JIMO30
Jmbgoob ®gaobh®OE0d demm3hgob Hgddbm-
mMmmanodg oxywydbgdgmo LOEEIMO 3O M-
990 0960 39313039090, GOIOE OO3OOHM-
™Mo, 08 BWOIJHL dOLHIYMIOL oboE, H™MI 2017
BgmbL 3303 3obbm®(309mM@O 3gMmEY 9ho30.
0emm3hgobol BMbOEHIMO 00HO gobLbzo3wY-
00 HGOEOEOIMO dMBO3EIIMO  00HOLOFOD,

5 demeghgobo (0bgen. Blockchain) — mogoadod-
390 0mm3gdal podgo — Inwdogem JBobd o
hobohgdqool Loo, Lobgmow ,,0mmzqgd0® adols
©OETM0  3O03(Hma»ogoYMmOE.  MOMMIYEI0
dmemgo, Gmgmbi Pabo, Igogoglh 393ddobgqbyg-
39, Gmgmdi Hobs dmmymob wodszegdohy-
39 60dabl, @G mals 60dbyeml.

6 https://napr.gov.ge/p/1508 bogodrem Gggbp®o depem-
55306 d);]d[;m@mannb §90636630b 83(*)&)3 3003[&
0fggol (b bobgol medowas 27.01.2021).

o3 33mabb3dmolL, Mmd denmahgobolb 893-
mbgz930d0 3MBO39Y9d0 OGBIM0O MMM
30096 Ob0JonmoLogob, oLy 690030960
LObOL FOBOOEYNYOOLOZOBOE. deMM3HYOBOL
JLOBTOHMLMYOOL VFYOG®HGOL 0L BOJhHoE, ™3
9oL3o OMOLYdYMO FMBVO(3Y3900 O HOBOBY-
900, 0060bgdd 0O ghom 3MB3MHgHYMm 3M3-
309h9®30, 0OO3gE FLOBEomL FdOLIHOdOM,
OMOLMOOm 3M3307xH™MT0, MOE EOOHYO0m
JLOWOMbMygdOL JA6OU.

0LY3Y O3HMIOHYOIO® 0O MIIOO YZIMNo-
Bo0oM0 IEEIMMY, HMIgMoE 30d6OE 0bo-
bogLh dMboOEg3mO dOHOT0 TgmbozoL. 2017
Bemob EoLOBYOLI0, 30MH30MEOL dodbyL do-
dm3bomzgmadd 3oboboo, GM3 denmzhg-
060 0G0L BYOO3YOHYOH0 HYJoMMMMZNd O
39LOdOANLOE F9a30dM0d 3;J30m, 3oL 0g3L
39LOJdMYOMMBY, TggdoboL  BYO6OIY6H Y-
O obommo 93mbma03ycmH0 ©O LAOEOOMYGOHO
LOLHYTDO, OMEMm BMydolL FObB3OZ3MMBOOT0
0emmdhgobolL Hagdbmemmanol DGO BYomaY-
BOmMYG®00. 0Mb0I6Ymo LOLHYIO LY JBRGO™®
39ho© LONBHYGHILM O 3M3YMOGOIYMO bEOY-
00 ALOBMOM dOLIHOd0.

3x0gdOmMd, MOmI, denmdghgobo 21-9 LOY-
336930 9hm-9hm0 y3gmodg 3m3ymoMymo
©0 gLomdmbm Hggdbmmmansd dobo m30LY-
0900000 3OIMINBOMY. 030 YJLOGOMbmO 03
3ImbomoE, MGM3 6500L3096 HGOLBBOIEOOL,
HMIgMoE bO®E0gMEYdd demmdhgobaol go-
3mynbgo0m, 06 LFOOEYOO TYOTOZOMON, FOFO-
MOMO® MY gob3000MMOZ3M Y39modg doMho3g
LOOOBZM FOOMNO(EbZOL, dLYM COML MObbY
9geHm0 3060006 FgmEOgLMOL M3 FoEOO-
GogbmL, JYodogmaob Gmmdo g393m06900
00630, bmmm dmmdghgobolb Fgdmbggzodo
439moboomo HdMobdogioolb gobbmMEogmmy-
00 byod 3PodozmobL goMagdy, oG 093MO©
JLoGOHO™MO  69d0LB0gH  FboHOLOMZOL.
MomgooL gobymaoymod Gobgzob dmaAgbhos
3009639(Hh939000L0 O LbgzoEOLL3L LObOL Mo-
300Lb3gxd0LOZOL, BVOE 6OAI0MO® 33odmyg-
3L 030L ®daoL Loxwydgzgmb, Gm3d gb HgJom-
Mmmanod 21-9 LOY3Y60L oMBY300.

LOJOOM39gMMT0 dLY3g dom0ob 8603309
MM306 HOML MOFOTMOL denMIhHhgobolb Fo-
63000690030 LOFOO™M GJoLAHGOL hoOHrMZo,

LOMMAY MYBYMOT300M0
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HM3GEMLOE LOJOOMZYIMM™MA dOTNOL FOMZOE
300OM30 M030. 03dL 0L BOIHOE VOLHYMY-
oL, M3 LOJOOMZGEN ML FMLOLMGMOO OO
300mB393080 Hoghm™m @O MOBOE doemavb
BoM3OMHYdYMmOE, MHoacdb hH3z9bo gagyobo
9OM-9mOm0 306H39m0 0Yym, 30633 Y39mMOBIMHo
30039M0, HMI EObgMagomaym d06oL MHya0L-
HGOE00 0emmdhgob Hgddbmmmangdalb godm-
y96900m, d0Lo 3amoyLo, gocmEO 0d0LY, MMI
0oL 093MOE JLOGOMbM O gWBIIJHIMO,
oLY39 BMEO3L dOENVDb O EOHML, BHOEEOL
0O3006L 039030 MO OO EOHMOL OM-
330 06 36930.

ommdhgobolb PbogomybmdoL @O  Lo-
BOMMOOL 0LOE 03YoMadL, MGMI oL bEMOOL
2309096 0LYMO OO 3MI3060900, OHMIM-
cMadoEoo: UBS, IBM, Microsoft, Alibaba.com,
30600L 6063900 @O LLZO.

39L0o0030LOE, 3RO MY, M deMmIHgo-
6oL Y6030MIO MO0 LYW JTRO® FYHO OOG-
63796900 LOBMBOOMYOOL 03030, HM3 093V
00" H0300 F0BROIYMO HYJoMEMMaz0go0L do-
0mMyY9gb900 @O MO MOZ30MHNL, dOMNOb JLO-
BOObM, MO OIOHIO0m ZMIBMHOHL J997-
3600L LODMFOOMYOOL.

oMMIRANBOL MIBICNMIALGOL
bLIFIMOIMIGMO30 3MMBJaIL0)

oemma3hgob  Hggbmmmaool  LOZOBMB-
09dmMmM MH939m™m0M9d0L 0BOMOdO FMBIMBU,
HM3 03 9¢Ho30LM30L LObYMIBoBMMOMZ0L
596 30093 096@™M30600 03 Hggomemmannl
®HgomyMo 0OHLO O MYaYIMOMHYdd doBomoO-
@O 0O MO390 HYJoMMMa0dL, OOV O3
Hagdommmmanodg @Oo®ydbgdgmm 3GM0dhmado-
BOIY 30MIHgoL 3ggbgdo. 3M03HMZOMYHOL
3ObhOmmo  doOHomoo Jggbgdd MHHaY-
mo(30900L OBYLYOOL ,BIIMOL FOM9MEY-
00LMOL", LOMOBOTM dadBbLMOL O LOZO®O-
LOLOO™ VBYZIOOLMOL F0TOOHMYOOT0.

990 ®m30mLORBMYdOLOMZOL dob30bO-
Mo HOIEY6039 J39Y60L FOZOMOMO.

0) oo 0GMomobgmo. 2014 Bymb dGo-
HobgmoL ®obOBLYGO YaYIMOMgo0Ld @©O
3MbHOHMmMOL LOOggbdh™a (Financial Conduct

Authority) ©@oo@©a0bo, GMI 3OH03HM30MYhHo
00(H3M0b0 06 BOMIMOaaoL 0M3E ZomYHOL
©O 0MOF BIMWL O 0O 973980IO0MJod Y-
39moE30gdL. 2017 Bamob LYYDHY309HT0 30
LOOVZYOHMB FObOELOEO, HMI YIOHOOMIdOm
LBOZEMMOL 9.6. ICO 0bLEHOHYHL O COMEDY-
69090Mb0 0M00b, HM3T HM3gbgdoL YaGO3mY-
LMOY, HMIGMMO EOVBNBOBLYdY ICO-bL dg-
339Mm00m 00639LH0E0500L BMBO30M bEYodY,
1600 ©993900900MHML LobgmMIBog™M bM®-
30homo d0B0m EOBaLYdYIM BY3IMOE0HOL.

0) 309(hH60d0. 309hHb6030L 3GMgdogc Jo-
boLH®IO 2018 BogmbL EOVIMH30EO 39300,
G®mIMOL 300930003 dOHZMObO MABOE0S-
MYMHOE 36M 3oOLbEOL WMMAvE. oLY3g T9-
LOOVANL LOBLOLY®GOL OYIOMOD EOVTYIO-
M6 3O03HM30MYHYOMO6 3038069070
LOZOEOLOLOEOM EVdIO330L 97030, GO
2019 Bamo@ob gobbm®m309mM@O 30I5.

3) 3060@o. 2014 Bgmmb 30600L g9bgHHom-
3309Mbohm®30 FMoBmby  3ObmMb3Mmadno,
O®IMOL  30bgEz0mO3 3B03HMIOMIYHOL
00671900 9939009006 900006 LOZOMEOYOYHM
®9300HGOE0OL 3ObOEOL BOBOBLYOHO ™39-
030900L  ObOmMOBdOLY O VbaOMm0Tz9d0L
3960®3o (Financial Transactions and Reports
Analysis Centre of Canada). 0om 930mmgoom,
LOIYWO® EO0(E300 ,BIMOL FOM9MEGOOL®
60600MAo3 dmMmJgdgo 3obmMbIyoeMmMdOL
0mmbmabgon. B0600MIH3 Tgombgznz0do,
30m 03MHIOMIYMMO 0g3m 3MITO(30IYM 0006390~
30 LOBOBIM VBaO®NTYO0L ZObLBY. L3O dndo-
HOPMHd0m MHYaxmo30900 o8 ghodobmaol
3060030 06 dOLYOMOBL.”

o0oemmdhgobol  LOJOGHMMYdGM030 HRY-
m06god domoob ©ogbdoMmadd @O BOOOA9-
00 LObgmBoxmmLOE, ©dodo 033mmoLbIYOL
obo@E, ™I My dMbEYd demmdhgobal Lodo-
HOMIdOH030 MHI3IMOMIdY, 9300 O0DMFY-
00 LobgMBoxm 007590 E, GOEEO6 Logdgdo,
HMIGEMLOE 039MYOBYD OOTN0D6YO0 O LO-
bgmadBoxrm ob 39®dm Laghm®o TgbLododolL
060BMOPMYO0L 0bEOEY, ®Yaamocdgool 393-

7 3000bmboo. 3., denmdhgob Hgdbmmmgaol Lode-
Gomgddhago Gg3nmodgool 0dlbo o 3Gmdeng-
dq00. 3m6b. dgodgdomo bodob ool Jodmyem-
396dobymo gmdbagmo, 3/2019.
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®mb393030 gL OO 046900 LogoOH ™, MOOaO6
0O3006900L  gobLOZgMgdgMmL 3O MaMOTS
30039m90L, MIEO 07 doOOMOO® LOYOOEO
3093L 00H69L LgHMGBY.

0300 393300900 0EO3006900L IO ™AV,
@OmMoL GHaLOLO O GOE FMO30M00, LO-
JoOmM39MmMmLM30L 096900 domnob ZoMao,
9900 0MBOTBYMOEOD  FOAMIOBOGY ©O
30L0 doE0ob LogomH™m O 30Ma0 M30L50500L
30m30maLBobgdom, LOogodMO LbgoEOLbZY
hodbmmmangddo ©onbghamlL denmdghgnbo,
030LM30L LogodMo LobgmMBoxmmd ™mogz30LO
3b®0oob 3MOLbEOObML LOZoMbOL 0boEMmYdY,
OOM3MOHE gL BoM3OHYO0m OBLMG (309D
100003 939406030.

Jd0)dm0Ja0 @9
bL3IMOSMBNOMAINIBD

@mgobomzoL dbmymomdo 3OHodHm3o-
mybhob oobmmagdom 1500-Bg9 3gho LoOby-
MO000 (36mdomo, GMIgmmO dmGoboiE 900
LAHOOOMYEOHOE FOTM0YIH9dd, MPYI(BO Y39MO
30maobdy 9OH®MBO0MO IMMbM36d HMEO OM-
LYOMOBL. 3MO3HM3OMYDHOL FggdodoL 3OM3Y-
Lo DGOEOL HYObHBE00m bOLOOMEYOD, MO
JOOOILOO EOEIOOMO FMZMIBOS  JIh-
OOMbIMmMo BYMoL obzomoMgdol Logdgdo,
30600006 080 OYBFOMIOMOE® FO3M06393L
96H®M006 LPMoOm 3G03HMZOMYHOdY do-
@OLZIMOL Logo®dmyooL (https://bit.ly/2AIGLXt).
3O03hma3omybhoL J3o®H3z9mmaLbo O dodomo-
©0 LObYMOOY 00H3MO60E. BHMamME BgImmM
0M0b0dbo, 9ghm-9hrmo yzgmodg 3ozmhEgmy-
090 396LOOL dobgE3z0m, doH3M0bolL F9o-
gobgmoo LOhH™MIn bOZOIMBHM, GMIHEMIOE
2008 6emab 3063MHImL LOFOIO MO obOEbOEO
LOZYIMOMO FOAMIMBYO0L FgLoObYd O OIM-
0939460 090L OFOOLAHYHIdIMO O M3Y3Y-
bho, bmmm 2009 Bamoob 3madoyhgcyem
JLgemdo HOYTZ30 JgLododoLo LoLHYAO (https://

8 boodmogo ool 3[)(*)039100(*) 30[)3(503)0[) 5603-
H™3owY@Ho, é)magyob 33333(*)3)00006 'Blf]l)odg:v;]-
0900 gowobeo  gobbobdrogwegb  gwadn-
&)(")6'3@0(\0. 60(‘)6(")06[} 6060b0§2’)0336, (4)(")8(”')&)8
gho-gho 30hgzgm ©g3gbhGomadgdge gog-
O goenydhob.

bit.ly/2Ko51Sh). bogh™mdo 6o3odmbm BLYZO M-
60300. 08 39O0omEoL Zob3dvgMMOddn 0ym
0GO9OHMO IEIMmMLY Lb3zoEOLL3O g39yb0L
3OHM3MOA0LHgo0L TbOHOEOL, Mmogo LOH™Io
60300MbHMO  OIMY3LOId0bom. JOMEob
390069000 36Md0EM0d MMo 306H0 — O3L(H-
®ogmo 00069L3900 3Mg0g Gooho O 039-
039mM0 3OHMEGOIOLHO Y300 3eNH030b0.
3030mMomo@, 2016 Bemob doobdo Goo®Hdo
3uboboO, GMI LBEMMgEO 0LOO dOH3MObOL
3909dobgamo o MGM™3 LOH™MT0 bogodmd™ dobo
gLYZOMB0300. MPYIFO IYO6EO 0MY3oL, M3
MO39 MYOomMydo ,LOHMTO BOZOTMHM* O
303mhgbomo, Moaod dobo 3060MO0L EO-
9hH303900 LOZBOMO VIO 3OMZMHOINL-
H®MO LOFYOO™MT0 — FOB YOO BOOIMOEZNOML
0emm3hgnbdo gobbm®(309(mMadgemo 300390
HGO6BOJ300L EOTOOLAHYMIJOgIMO 3OMZDO-
MmO 3MEYo0.

2017 BcemoL dOEMMLMZOL 3GB03HMIOMMY-
H900L LOYOHM™M 3030¢HOMOdOE00d 500 dogmo-
OO0 MMM Jqoanbsd, Gm3maolb 90%
dmEOoL yzgmodyg 3bmdom 3m03dhmaomynoL
0MYYMmHBg OO 9O M-9O ML BOGHIMOOEIbL gmg-
©0ydo (Etereum — 12,8%)°. 3g@oMHgdom do-
OH0300 HMA 03bLEOM, gMmgH0ydo — gb dGOL
000 3OHMAGOTYMO 3ENOHRM®TY, HMIMOL
3ohgbo( 3303d0MIgdd demmdhgob HgJom-
mmmangoL, GoE LOTYOMadOL odemgs3L ©939-
mMmm3gMHadL, J9gabob @O gobogomoMhmb ©g-
390HGMOMOBYOPMO 03M030(30900.

9m9em0ydoL’® FggoboLb LOMOZg GYLIYMO
BOMAMAMO0L  3oboommdo 3O MaMOdoLHO
30hom0g dPhat 063 oo™ ©o 2014 BoemL
BoMyanbo 30093 LOIYOGHML. doLo Mmgdom,
9Jm9H0Y00 0M0L EYBIEHEOMOBIIYMO 3ENO()-
RO, OMIGMOE EOTYOMHYOYI0d denmdhg-
06 LOLHHBODY O 3oLO LOTHOEgdom JgLodemy-

9 http://eprints.tsu.ge/ Lodoboge, ©, dowdody, d
003J06obyw  gywdy  3oobgmol  Hobod-
dgyg&)gbo ©o 3(4)0)6@38360, bogémo"ﬂméobm bo-
3336036(\0-3(4)0(10063@0 53660@0, 3@@60@0-
30300 o 008bglo. #6 /2018, ob. 35 178.

10 qogbondo, dgoddbs 2015 Hgenb 3hmgdedole) go-
Hoo 63@3&)060[) 303&), 030 oéols oo 3(4)(*)6&)0-
Hngpo SQO(ngé)ao, (4)(*)83@06 e)gjvmdF)UoB G){ld'
Bm@mgno%go ggoqmdﬁgbnqyo, 30)3&)0330 oéols
6(4)03(1)(030@300, (4)(')33@[)03 g439wo 0)30[533)0
odgb, (4103 bo%o&)mo 560300)30@300[)0)30[).
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09000 9.6. ,8Mb0gho 3MbHMoghadolb” dg9gabo.
300m33900LMOBV39 JM9M0Y30 OO Y-
GHOoMIooL (396M®30 FMIYJEo. 3G03HMIM-
30869900 9oL yzgmody Jgho d0H3MObL
0OMY096, HJOMIYOHO® 30, JL MO0 3OH3HMm-
300MyhHo 9gOHMAVBgML GHOIYbOO(E 33030,
00900 dobLL3V3MYdY 30IB, 3OIMIEO-
60Mg 0706, M3 gmgd0ydo MHJOMIYG 3bm-
3690030 Joa®mH O30 3OMMH30L oobyzgmHoL
LOTYOENYOOO.
30hom030 gm9Moydol O®Yd69003®Y
9OHM-9OHm0  MBEMONL6  LORZOBIVBOMMYd™
FJ9GBomMOL 393936900 0ym, HMIJENO(3 dENM-
Jhg0bdg, 00H3™M0bdy O 3MO3HMaMOTW0OdY
0939469000 BOIGMIgOL @O LHOHOOL. 0go-
©O6 303MIObOty, H™MA oL 3MA3oyhHacyem
06770696000 LBV MOOO O VFOLMOLbO3Z] do-
®aymo@ d90L6o3mMOEL ,d0H3MOBOL demm-
ghgoblb” dgLodmgomMmogdL, TOb6 O0bobo
3MHY6E0OMmO, My HMamM» 390deMHoMEOO 03
LOLHHBOL JBREM FYHO® EOHZOOMIO O doLO
09939m00m Lbbgd 3bM3zMYdoLYYMO 3O MOIMY-
39000 g3oOgMo, MOE 0godEag Jggdemgdgemo
0ym.™
oLY3g IO OM36036Mm oL BOIDHOS,
OmMI gm9cm0ydL 0g3L ©bgoM0dgd0, O3 33-
mobb3moL, M3 gmgmoydob denm3hgnbdo
0am3ocmagmdd 3903900 ™d09dHgooLaLo,
HMIMYdLOE 9BMEYOOm ,068000Tgd0%. MmO-
0OMIYM 0bgoMmodL goohboo 20-d0hoobo do-
LOTOOMO, LOOE FEAMIGOIMOOL FOOEOYI-
060 0630MH0Tg0L FMGMOL OOMEYOMOOLO O
06@mM®AOE00L 30OHEO30MH0 OE3MmMom  Bo-
MHIM9oL. gma®0y3oL 0baeM0dgo0 4 dL3gIHL
3903030
e DBmMBLO — VAM3MaMmo Mobizn, G™MO-
mob  99doboddoiE HEObdOI30900L
dbommo ghmbgem FgLOYmgooL Id-
®9639mymaL
e 0b3oM0dg00L 303EOBOGY gMmYGOL doO-
mMobLo
e 0630MH03500L ZMBHGOIHgooL MmO,
my oL OOLYdMOL
o 06306MH037500L LOEVZO.

11 https://medium.com/cryptoz-georgia/  gggemogg®oa
@gdgm@mgngbbo ©o 333603(4)36%3 (dogme bob-

30b ®mobowoas 25.03.2020).

9m9cmH0o 0MHOL gma®0YdoL IMOZOGH0 FoEO
303hm ,LOB3V30", HMIJMOE dodM0Yg69dd
9m96H0730L  HGO6HOJE0g00L  LOZMIOLOML
300LOLEYMOE. DMZOOO, OOLYOMOL MG0
LObOL VbaOE®NT0: VbaoMndgda, HHMIMIdLOG
BENMOY6 3OMIOODb @O FOOHMOZ96 30MHOOO
30LOMgdad0m O ZMBHGOIHOL dbazVMH0dg00,
GH®mIMYOo03 080HMJOO MOZNOObMO 3MbH®OI (M
3M900m. oMy BMMOOL d9bgoMm0TgdL oM
300h60S 3MOO O 0BWM®TOF0d Tgbodmmod
3003%036mL  HEGOBBOGE00L FowGymo by-
mAmBgmHom. 3mbh®ogholb  ©bgotMndgddo,
OHOMaMOE 30 3MbHGOIH-0680M0do doomydL
99LogL, VOgDHoY®YOL ™MO30L 3MEL. 080 go-
obymmoL o Ba®L doo 3gbLog®gdom LO-
(30830 ©O B9GOL dbom 3gL0FYOLOE, ©6 J3boL
3MbHMmOIHgoL H0goMmMO0M.

oG 999bgd0 LAVOHZMBHGOIHIOL, Tom-
MO06 30306 MY00d30 JOO dobzdoMhHmm. 30Mm-
39mM ©0ad0. MOL 603603L VMBOTBYMO ©O
DMBO@OE. ®HO 0MHOL dMb0IBHMOL EO6036Y-
m9do.

bobgemo smart contract’? 0bgmaoby®o-
©O6 0000336700, HMaMOE ,3Mbogho 3m-
bH®Ogmo“. 030 H399mMadM030 ZMbHGMOIHo-
LOROL OBLL3V3Idd 030m, M3 gb 9oL
3M3307MH9MImo 3OMaModd. Hmamdi Hhag-
JMad®03 3MbH®OIH90d0, 9Jo3 0m0mY0Y-
Mmoo bygemdg3gmgdol dboMmygon, bomdg-
3OImgooL LOZObo O 30MHMdYo0, TOazMOaJ,
h399cmadM030 3MbHGMOIHoLROD dobLb3V3Y-
000, bgmamBgmgon dMoL gemggbhdMBYMO,
bommm omam®omadn 3oLYboLEZYogM0d 30-
H™Md900L FgLEOHPYMYOOHY. J90EIMI FMBOB3Y-
38900 306H0gq00L dMboBomyg 3boMmggooLY O

12 smart contract (ogogg gcmbogdo 3obipdodpo, ) bde-
Gy 30bhGodpgool opge 30dggmoewm 1994 Hgeml
podmoggbo 30bdg Lodmd (093d). ogo gobmeom
833503&)0 0603(*)&)30@060[5, 66030(*)6&)00‘300[)0
©o bogoémgj)ol) b%{]&)mao. dob 0@6360 baoé)(l)
de@&od@abn, &)mam(’)g 3003&)3@0 60&)3(‘0-
l)obgo 8[)05)336[) Jdodobs. baoé)(b de@@od@abo
'(']godgj)gbo 805[)0?)(}33&)3@0 03(*)[), &)mgm(ﬁ@ dm-
@030(@05360 b ob 330 abo&){]b 'B(Y)&ml), ()1‘](4)0-

©07m0 g gdg00l goblbodmgdal, 3gmomgdols
o dghyzqmob dgbobgd, Gmdgmdog Gondy bo-

EOQ':)O 06 338@2’)0 30(4)(")8)0 063(4)360 (90 bé)ng:)(g{]'
do(AHAJIMTUYECKUI O630p IO TEME "Cmapt

KOHTpaKT").
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FoLOYMgoYMO 3oMH0agd0L dgLobgd dmodo-
30900 IBIBHGOMOHYOYM™ FMBOBFYOMO 00-
B0do — 0emm3hgnb3o.

000L  3omzOmMOLBOBYdOm, GMI ,63960
bOBYOO® LY JRRGO® O JRO® 30ROICNO
b@yoo, M3039M00 Z030MHO0JOM™M, G®JF
M0bOMObMOnm ULE®O®N, JLOREPbM ©O
b&®Imoo@® 8033900m9d9emo 3mbogdmo 3m-
b®0gd900 HoobOE3MHOL Z3aWOLOZI®D M-
b®HogddHgoLb, G®IgewmO  3ObbMGE0HNHOO
d90dmndo  ©odmz00903¢cm0  0ymb  dgbody
dbo®0obL 06 9EH3BHIYHOE00LO M 0609EoLBY" 3.
h399mad®030 3moLogu®o 3mbhGmoghadaL
890mbgn3odo 3mboBoemg dboMggoo bym-
893609madgoL  ©9d96 bmbo®ogLolb ob/Eo
096H0LHOL EObIVGDYO0m. ©3g30cm0 bgymdg-
3O9madolb  FgLOPYMagdoLOL Jgodmyod 39-
LOdg 309003 HOgEOMB. VOBHHGYLYOYM
dboM9goL 89xdmoom dooLbohogzdmb 3o m-
0900 06 J9330MML oM 33990 60JgobLYdOL
0bhHoM3MgHOE00, MOE d03(mMagboL dmoboybL
bom393mHImgd0Lb Jgoady, bmwm  g3zno-
60 3Mmbh®ogho oM LogoOHMIOL BMmHOGOYHLL,
3MBLIYMHOBMHYOLY O LLZd T9LO3Y dboMy-
90L. GEOEILOE 3oM3399m0 306HM0900 LEOY-
MOY00, 3OHMIGOId 06YgoL 3mMJ3gadL. 3ob-
3000MM 3030mMomoL LOWYIZ39dY.

Loggyemg N 0mygoL Ethereum-ob 60369500
30M3399m GOMEYbMOoL. M LOBYMIEOL
300MO3LYMOS 033 EMMOIMOL Jgmobbag-
0O MOBLO. gL 06 Fg0dmnod gobohozmH L
06 Jg0(330mmL, d99dmgdgm0d  3OHMIGMO-
doLbm3zoL JohmodoL 803930 b FMBIOL FMb-
LBY, LEM®YE gL OGHOL 3MBOgT 0 ZMBHGOIMHI-
00L Lodemog®y.

3mMb0gMHo 3mbh®oghoL ogoal 39093,
30L0 Y39moO 30MHMOO 060bYdd deNM3hgnbdo.
30m0 J9(330M0 F9Pdmadgm0o. Y39mod 30MH M-
00 O330YMOROMEIYOd — 30T0bO3E 30, MY M-
B6oBomgd0o J90(330M006 OBML. 4330060 3Mb-
H®OgHaooL 3odmygbgodo LOZFOME OGO H0300
®39M0(30900LM30L, FOZOMMOMO®, OJH03900L
4030-30403030."

13 https://medium.com/cryptoz-georgia  gggeoggdo
Ogdgm@maoﬂbbo ©o 333603&)360%3 (6(*)9:0(*) bo-
bgob mobowmas 25.01.2021).

14 Anpnpeit TOHKOIHTKO 0 cMapT-KoHTpakTax. Uto 3To

©Jbd36y

©oL3360L Lobom Tgaz0dmmod 3Mmd30om,
®m3 21-9 LOY3ZIOOL OYOMMBOT, 0b6MZOE0-
1630 H9gommMMangddd, LOYMOOE THBEIOMO
LOAYOO M. 0L BWOGHO, OM3 OENMIHgobo MOZ0-
LO FgLOAMGOMMBYINM FOO MO YOOIOMY-
600, 06O 300MOM. dNMdhgobol godmygbgdo
domob 03306MH9dL 030L JobLL, BHM3 dMbEYL
0039 LObOL MO3EOLLIY Vb 3009HI9H3Y,
300MA0bOMmY 0doOb, HM3 dMbo398500 OGO
060bgdd dbmmmE ghm 3M3I30xHathdo O
dmomo gL o0 03030 hoMmPMO. 3MOIH0-
3IMOE, 06 0GOLYOMAL 030L FobLO, H™MA 9o -
OEOMYIMOE JmbEaL 039b 3madoyhoc-
99 00300LL3S O VBWME®IOF00L oHabao,
o3 60330mMOE O6eMMIHgobol Yoozomydo
m3009000. dMMIHhgob HYJomemmansd dLA3H
030MH0390L LbzoOLL3O LObOL Hggbmmm-
30900, O3 O3OHYO0m ZMIBMGOHL Jabob.
033em0obbdgoo oL @wogdho, M3 dMbTb Mo
H9946memmannl bodgomgdom d9a330dm 0O 6Y-
0003090 LObOL HGOBBOIJE0O gobgzobm®30-
Mmoo dyxodogmob go®Mydyg, obH3g JdoMOOb
LOLOLOGYMMO oboE, GM3 LOJOOM39MM
IOm-ghmo 3oMggmo gagybo oym, GMMIY-
MO 03 Obo godmB393030 hoghom, OB
BOOMOE FMBIMOL LOFOO™M BHYaLHGOL Fogo-
amomO.

LBMGg LbgoOLbzy 8603369MmMmMaz060
ROIJHgooL  3omM30mMoLBObYd0m B0a30hb0o,
6OmMI bogoOHm AMbEYL deNMIhHgob HYJom-
mmanoL ®ganmodm oo, Mo 60330MMOE LO-
LOZYOME BOOOEYdY J39YobolL, 030L JOMZo-
mobB0bgd0m, OMA V30m HMZMGE LOFOOM,
0LI3g 3aMdm LYIHMG®o JgdmgdL EOBMaML
R}06o6LHOO, BOEEO6 LOJTgL, G ™AL JgL-
6HIYemgoobmzoLbodE bogoOH®m oym JgbodddaLo
30900, OO O39MYOL 3O MaMH VTV, OMTY-
mMOB Y39mo LOZIMNILMOD YO MO EOBMZO3L
003006900L EOHML EO HYLIYGLL. OLY3g bodO
3600 gogLaoL 03 BOIJHLOE, O™MI CMEILOE
300706 MM  deMMJHhgobdy, BoGMIMYIYanbo-
0o 06 30MO30MO3Mmm JMmYMH0yddy, OHmam-

takoe? https://joinfo.ua/pressrelease/1226794 Chto-
takoe-smart-kontrakti-mogut-oblegchit-nashu.html
(0 bobgol medowmas 24.03.2020).
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O3 9ghom-9bom 18603369emm3069L 3H03HM™-
300MyHodYy, GM®MIgemoE dobo Yo030mMmYOHMIOL
©odLbobyMmgoom Jgoob Yyzgmodg EFbmdom
36030 M30MIYHgo0L dMYYMT0. IMZMID ©O
3oLOagd gbody M3 3MmJ3om, gmaMogdo gL
0oL MO 3OMZOHOIYI O 3CNOHBMDHB, HMIB-
ol 3ohgbo 3303306900 0emmdhyob hgd-
BOEMMa090L, GOE LOTYOEYOOL dIMY3L Y-
390Mmm39MadL — J9gobob O gobogzomOGHMOb
©9G3960OHOMOHYdIMO 03MM030(30900. dLY3H
0939 36@0 30LOYIGM™m smart contract-Bg. Lo-
bgmBm@gdd smart contract 06gmMoLYOOOO6
000063360, HMaMO3 ,4330000 3MbHGVIMH0“.
Hh39nmgd®ogo 3mbh®oghobadd o0go 0dom

006MOM3MIBNI:

306Lb303MYo0d, MM gb oMoL 3MI30yhacY-
@m0 3OHMaMmO30. HMam®E3 Hzgymgd®og 3mb-
H®OgH9030, 0JOE F0MOMYOYM0O bgmdg3my-
agooL 3boMYq00, byemIgz®HImgooL Logobo
©O 306OMd900. MII3O h3gumagoMHozo 3Mb-
HOOIHoLOZO6 dobLbZzV3wY0d bymIMBYGMOL
Hodom, HoboE 0g3xmmoLbdgde, HMI my H39Y-
m9goM030 bgmIg3mmaool @OYdaLLOM30L
LOFoO MO ,L3gMMO® bgeMAIMBYMY, od 3oMadom,
bgmIMBYHO 0GHOL gIggHOMBIYMO OO OZO-
m9d0L JgR9OLHOMOE FHLEOYMGOODY 30LY-
boLdgg09mNo OGO 3060, VMG dMIMMO-
mdo.

1.
2.

BOYHo3z30m0 ©., ,060)9MBH0"“ 3odMEY3d FgMMY, JymooLo, 2008
00406030 ©., OM®OJg 3., JMIJHO MBI WIMHBY FoOLZMAOL
B0603dm3MHad0 @O 3O MOMMYanda, LOYOMOTMEOLM LOIY(E60Y-
OM-300dH03IMmM0o FJIOHBOMO ,a3MMIOMOBO(300 O d0dBILO®, #6 /
2018

3000LMb0V B., OEMMIHgob HJbmMMMmanoL LEdodmmMydMogzo Mg-
3IMaMgo0L 9OLO O 3OMOMYTJd0.
Y39mox9M0 06GhoMBIMHOL
yvelapheriinternetisshesaxeb.blogspot.com/
06(h9MbyhoLb TggoboLb dmgmmyg abHMG®0O,
ge/?p=2787

Y39MmoxngmH0 HggdommmangdLbo o 39(3609M90dg (dmemm Bobzol
0oMomod 25.03.2020), https://napr.gov.ge/p/1508 (dmenm Bobzob
MoM0m0o 27.03.2020)

AHgpen TOHKONMUTKO O CMapT-KOHTpakTax. YUTto ato Takoe? https://
joinfo.ua/pressrelease/1226794_Chto-takoe-smart-kontrakti-mogut-
oblegchit-nashu.html

39Lobgo, http://

http://mastsavlebeli.
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SEVERAL ASPECTS IN THE LEGAL
REGULATION OF ETHEREUM
AS THE "SMART CONTRACTS"
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ABSTRACT

The article reviews the essence of blockchain — the technology of
new generation, raised from the computer and internet development.
The article also analyses several aspects in legal regulation of one of
the most famous cryptocurrencies: Ethereum by using the blockchain
technology. Except for that, the article describes steps of computer
and internet development and the involvement of blockchain in these
steps, as a revolutionary invention. The article analyses the essence of
blockchain technology, the steps of its development and also, coming
from its high confidentiality, the possibilities of its legal regulation by the
states. In this regard, several countries are represented as an example
(Great Britain, Vietnam, Canada).

Except for blockchain, the article reviews essence and specification
of Ethereum, as the cryptocurrency, as well as smart contract, analyses
the area of smart contract development and the indispensability of
its legal regulation, because they have an ability to detach simple
consumer agreements in one of the directions of digital economy —
electronic commerce, in the nearest future. In addition to this, the
binary nature Ethereum is also analyzed, in particular it can be a
method of payment, as well as have a form of a legally binding deal —
contract with the high self-fulfillment mechanism and securing parties
confidentiality standards.
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the payment electronically. Bitcoin is considered as one of the first
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is an open source software platform based on blockchain technology.
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B6JMBSONBNQRAL d3JIX()
BOMODN3NL 30LObIV3H
JomO)JL() LOLLE2NL
LOBOMOITNL MHIBMEGHANLAIZNL

onodoM ggagmoo

bodoGorcmol comghmdo, 3083006000 Hboggtbokgbhob
0000m0MYONCN0 obE0MIONCH0 FGrR9bIEIO

bAd306dM bLOMY33B0: Bogmbogoinwon, nbxyubhoowo,
obgMmodobozno

63MBAM0BNOCNOL 3u3(Ma3B3330 30%IBIBOL dNJdY’

LOJOOHM39geM™ML LOLbEMOL LOJOGMHMOL 3MmEadLo (Jgdamadda

LLZ) 0MZOMOLBOBYOL BYMBOHOEFOOL TF9BOZIOMMIBL (oL
0096 obomImdomolb gobdbmob 333emammdo dgb. 112). 6gmbo-
H0oEo0 333MaMmmO0L 36M030mMaa30Mgd7cmM0 393030 M0O00,2
0033300 333mMam™o0L Lbgo Jgdmbzaz0Laeb gaobLbbzoz900m, LO-

1

&)03(9350(903 60508@36063 l)(on)oo'Bn bodombob 0[)(5(*)(4)03@ dggyggob
®ob 05@03[& dogjmls dodobdm oébabng?o bo;]é)gm(l)oSgbob 60[)[)35360.
0360@363@00 606080&)0(‘0[), bHod lso()@oo o6 0%00(’*)33)[5 0?)&)[5, momd(*)l)
CBL}Od(Y)-l)(Y)BOOQ:’)"‘]é)O bo%oé)m{]bol) ad(")gﬂ 306)360 0’)060[}6(")&)60 0(4) 0&)006
bO 0(4) odgm. 030(')(4)0 0%00&)86[) O%é)l), é)(")a 88%("?'3@3@0 'a;]l)odg?{]bg?m-
b()lb 8{](\0060@:’)0%0300 860600(:)8(?86360 888(’\7'3@1‘]@0 ‘BH[)O(JQ’:)U&Q’)(‘OE)O[)
Convention on the Rights of Persons with Disabilities, Art. 1 @o Committee on the
Rights of Persons with Disabilities, General comment No. 1 (2014) on Article 12:
Equal recognition before the law.

6{](")600030(\0[) b()(")g:)(")&f)né)f) Q){]Q)Ob ,,6060@:’)(‘76(4)030 (90830[)“ 6(*)&)-
dobog yPmwgdgb. ob. Loughnan, A. (2012). The 'Strange' Case of the Infanticide
Doctrine. Oxford Journal of Legal Studies, vol. 32 (4), 686.
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o3 9L ™Md0gdHYm0 BWOJHMGO ©OOIJ0DY-
09O 3oMgamyood (89b. 109). 333emMgemmd0L
0MBb03bymo LOby FMLOMMEBYMO dogdLodo-
ay®o LOLEYMOL (5 BEmom MOZ30LYBMYOOL
0M339m0) 00bg30m BoZMYodo® 3d0dYg 3oMh9-
3MM00L OBOTOYI0O.

3obLbobomzggmmo EObodoymo bbgo Jgag-
y6900L 306MBAMYOMMO0MOE 0oL Fomzgo-
mobB0byoMmo O bgmbohoxzoolL o6 0b6-
BObhogoob Lobgmom 0MHOL  (Fbmooo.
306390 godmbohogL 0033300 333MMaTM-
0oL EO0OEYO0EOL 24 LOOMT0,* bmenm Fgm-
9 HaMH0bom godmboho3gd ooL 3096 1
B odY 0033300 333m™MYMMBOL.4 LLZ-0L 112-
9 9gbmob JobooMmHLOL dobgazom, JogYooL
™0099hIMo 3930a96emMmMd0OL OYEOMY0gEmO
9m9d9bh0o ObOTOPIMOL HOILboL @OHM:
03MO00MHMO0LOL V6 P3OMZ3g FTMONOOMOOL
3890093, ®O3 000L bodbogzL, HMI JOOMYMO
0m@@amMmo  BgMBOHOEOEOL  ZOBLOBMZMYOOL
d99LO0V3Y0V,% VAOHMBOdE 08 LHOHOT0 bym-
BOH030O dbOMIMO0MOL 833MmMammdaLy 89-
LOBOBEZMYOMOE VHNOL godmynbgdgamo.

0060390 MH™M39 JoO My LobbEoL LOJoM-

3 Resnick, P. (1970). Murder of the Newborn: A
Psychiatric Review of Neonaticide. American Journal
of Psychiatry, vol. 126(10), 1414; StasiGniene, J.,
Justickis, V., & Jasiulaitis, A. (2015). Newborn
murder and its legal prevention. Health Policy
and Management, 1(8), 93; Spinelli, M.G. (2000).
Infanticide, Psychosocial and Legal Perspective on
Mothers Who Kill. (1st ed.). American Psychiatric
Publishing Inc., (Chapter 1), 12; Friedman, S.,
Cavney, J., & Resnick, P. J. (2012). Mothers who
kill: Evolutionary underpinnings and infanticide law.
Behavioral Sciences & the Law, 30(5), 593.

4 Spinelli, M.G., domomgdyemo Hogbo, dg-3 bme.,
(Chapter 10),186; Dvorak, J. J. (1998). Neonaticide:
Less than murder. Northern Illinois University Law
Review, 19(1), 173; Hogan, M. C. (1999). Neonaticide
and the misuse of the insanity defense. William &
Mary Journal of Women and the Law, 6(1), 260;
Kaplan, D. S. (2014). Who are the mothers who need
safe haven laws: An empirical investigation of mothers
who kill, abandon, or safely surrender their newborns.
Wisconsin Journal of Law, Gender and Society, 29(3),
448.

5 l)odoé)mgggj)ml) abaogl)ogg 68(")600030{90[’ ‘B{]'
80(96359100)3)0[) OBB(Y)M) 03[)0(4)0()[), 833030(4)0()[),
@000330[)0 (90 3(")@(”’)630’)0') I)Ol)b@ﬂl) l)OaO'
é)O')Q’)Ol) 506(‘768@36@0’)6860, b(Y)Q':')(") 06%06@0'
ool - 0bgmobdo, 06mobrosbs o gobowodo.

0mob @mdh®aboda (0bY3g MMM Lblo
J3096960L 09O  MOHIOOHIHT0),
BgmbBohoEooLM30L 30LPboLAZYOMMOOL
390010399900 00bLBYOL JoMaL 3MLEHBODHOY-
60 (03mo006HMd0LIYAEE™MAN) EY3MHJLOOMO
@0 gLogmdom, doMEMMazNYIOH0 BIYO6JE00m,
03md00MmMO0LY O MOghoEooL 3g®om©do
3mMAmboooL LEMOWO (33MOMagdom, MOQ
308m9boL ObYbL JomOoL boLOOMLY O BLO-
J039M $060HM9MMBOBY. OMBOT6YMmOo 30, O3
dmLOBGYOOL MOBOLAVE, FO3eMYbOL VbEY-
BL JOomoL O0GMOMYBOGHOBMBODY, LOYMOE
30360mL 3MbHOH™MMO LOZYIMO® JogEadoL.
0060, bgMBOHOEoO JoOHmyem Lobbamob
LOTOGOMMOL  EMIH®0bodo  JgdOIYOIYMO
0MHOMYBGOMHNObMBOL L3gEoOMYE® THambgzy-
30000 30ABbgYMN.5 Jobmazgmo 3936096 9d0L
30630 Hg00m, EYEOL 309G dbOMIMO0MOL
033MaMM0O0 MHOIOIYbOOE 30HOO30MH 303-
306300 3MLAHBOHOMYS FEFMIOOYMOOLMOL
9oL 06 LEOEYOO LOTYEOENbM JgdmbBagoo,
0L MO099dHIM0 30MOGYO0OD FOIMIOBOMY
03060790900,” O3 dMOMOL Md0gdHIM 603-
B6ood dohbgymo.8

9oL 3096 dboemImdomol 333mMammMm-
00L 99030 0BOE0O (J39adaL LOTYOEo-
6m 0bLBY) dO3MH0HN30YMNO MOBOTYOOH™MIY
39bgImgd0m,° o306, 9g830M0YM0 33eNY-
30, OMIGMOE OOEOLAHIYIMHYOO FTMONOOM-
00LYO O BLOJOZYE VTMOMMOL (3MLAHLOS-
dmo00mm gyLodozg®o ddmammmdnl Jgbobgd

IROM ©9HOMINOO J390mm 096900 LOYOO-
60) dmGobL 303306HL per se, 06 dOOLYOMOL,™

6 30dghgemodyg, ©.(2000). @gool dogéh obodmdo-
ol 3ob3Gob dzgmgmmods. 3mdgbpodhgddo: go-
dybhgemady, . (Gge.), bobbemol bodod ool bo-
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ABSTRACT

The article critically discusses the special definition of infant homicide
by the mother. Unlike traditional Georgian books, this essay analyzes the
causes of neonaticide and its historical, cultural and socio-economic con-
texts, under the influence of which it has taken the form it has today. The
traditional argument for the lenient punishment of neonaticide is the direct
link between a woman's psychosis and childbirth trauma, which is criticized
in this article and supports a new understanding of neonaticide and ways
to solve it, which is based on the findings of old and new research on neo-
naticide conducted in various countries (including Georgia). Therefore, the
article supports the position that neonaticide (art. 112) should be abolished
because it is sexist and constitutes an echo of patriarchal consciousness
in law. The position is supported in the article, according to which the med-
icalization of neonaticide is assessed as a "legal concoction".

The article focuses on the causes and contexts of neonaticide, which is
important for a critical understanding of neonaticide and the development
of Georgian criminal law in this regard.

Thus, the article supports the view that neonaticide is discriminatory
based on the gender and age of the child. The mitigation or complete ex-
culpation should be based on an individual analysis of each case. This re-
quires the application of the general provisions of diminished responsibility
and insanity and the increase in the practice of examining them concerning
neonaticide.

Taking into account the analysis of the modern Georgian context, the arti-
cle supports the change of the mentioned norm in parallel with the promotion
and strengthening of the practical realization of women's rights by the state.
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JBCJoNL aM3M3JdS
(30b36ghmmo Lobodothrommm

aoof7y39homgdgools dodmbogmgy)

Bogmmm® ggbomady

398306000 bog&odmEobm nboggtbohghob bodotorcmob
OOJhE00h0

bA3306dM bLOOY33B0: ydtogo bogomo, Mggbhto, ubodoymo

ddba3am0

LOZYNGYOOL JBM YOS, 39OIMLOTOOMEMYOMH030 ogadom, gL
0M0L OOHOHIMBaLGMOZOL LAR3YGOHMT0 FMIEIIM JBRMIIOMOZOD bo-
309H9 00HMBMO0L Y39 OdBY IMEIMIOMO JABENYOO. 0L 9BYIBJdO
3M0OLAHOHYEO0M OMOBHOMIIIYM MG JWMHOOL — MO30 LOZYM-
©900LO O 30MHM36900L MOZOLYBINOE® FOBZMOMYOOL JBENY-
00L. 0MLOBOTBVZ300, O™ LOBOZM™M JBRMIIOMO OBbMG(EF0HINYOO
064900 30m0 BOGHIMIMd0L 3mM3g6hoob, bmmm obobo BoM3mo-
Mmoo Mga0LH®OE00m O LEMGg® LOGIaOLHG®OF0M LOLHHEHO0L
09939Md0m bOGE0GMOIdS 03 JBWMIOOMO EOFOZMYdo. 3gcTo-
630 LEJOOMOMT0 030 AMBILE03)d Y00 LOTMJOMOIM 3MEIT-
Lbob 903-9 dgbmom O 3MoEO3L oL 3MdBOHOYG O byaoH o cd
3089000, MO dLObyMOd 39LOZINOOL JBMadOIMLOMYdOTo —
®oO30L 39bgYmgd0LBIYOE 3o630MaML Bogmo O FMoMbMZML
6900030960 306H0LOZOL BOZMMOD EOIO3T0MYIYINO YM39MA30-
60 0mgdogaooL 03HdOm30.

LobgMABo@™ MOE FgodMmadd BOZIMYOOE YOO HOgBOML MO
3060 FOMHOL OMLYOY YOMOYOMMOYOT0, 3OagMO3 030 3OMEY-
0900, HMI dLYMO JOMOYEOMMOYO0 FOBMBIIOMMIOL OMBYDY

60g3mmmd wbomody
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©OOMYBIMOOML, dLIZY dYFOIOIIV0S ©O-
000MOBLANL  3oALbgNLYOMOL @O THddgbolL
06(9M9LAYdO. 03 ZMBLAODHIEOYHO FOMEILY-
mgd9o0L  JgLOLEYMdMOE  LObymIBomm
LOJOOMZGMML LOIMJOMOTMm 3MDIJLO 0MGBO-
amobB0BgOL YIMog 6og3mdg 3oM0azgdoLdngto
300039900 MG BaLL — LOZYNGDYO0L FOB3OME30
IBEMGOOIMLOMO 30H0L 3096 OO LOZINGHYOOL
306306330 0MOYBREHOOIMLOMO 30MH0L 3096 .

Logombaol  FgLBOZMOLOL  godmM0339Mmo,
HM3 3gomomboboLogdmho d98dgbol O mo-
300300390 39LOIYOGOL 0bHYGJLMO M-
b@mogho oghyomagdo LOgomMboo, 306o0-
©O6 0Mb0d6IYMm LOZoMLbBY LOIMBLAHOHIYEOM™
LOLOTOO M MAVE LYY, MY3BFO 30063
0 0460 300m9d9mo LOOBHIGMIJLM O 3MI39-
H36hI®0 3ooByzghHomgde!, OMgmoE od
3OHMOMAAOL ZoOgHoo, d3ohma3 ©OMY30-
69mM0 LOLOFOOIMN ™ 3900 O OGLYOYMO
30006Y39H0m909060 BOMHML bEOL, HMI LO-
3ombo 590 30093 dMMMIEY 06 0MoL JgL-
Bogmomo ©o LOdgoeOMagoL LOFOOHOMdM03
dmBoLO03go0L.

LAHOHOOL BOdOBNO ZMBIGYHYMO FOEO-
69439h0mg09060L 06O OBOLY O 3M3HoHOMOL
306hadbd30, 3G 003 0gbgL JgBoLYOY-
om0 LbgoEOLL3O 0BLEHOBEOL LOLOIOGMM
0LEYMOHdO.

1. bOJa0L 3uMA3MAB6I60

bmAbgmolb GHaL3YOMOZoL ,390HGMBOL
LOBMHOO™ HIGOHMD 0L BOHOGHOIYLOL 0.3.-b
0096 2016 6amob 3 bmy3dgcdL goEgdgemo 30-
BOMO0MMO0L J0bOOOLOEOL 0033930, OMJ
,0mgmbLY 8.0.-0 (3mMLOGAgM/306MB0ghH0
09LO3YMGY) dobmdoMMdd JoLEO  §.5.-L
(0GOMEOYOYMO  Yyoemdno  306mO0MMO0L
©O3DOHdO/3odmMYygbgoobmzal). 2016 ByemL
3.5.-0 LOZYMOM MOZMOL O™ BOLYOMOOL
bgmdg3Mgmagdd, ®ob TJ9EIaOEOE, ™MO30L

1 l)odoé)mgggj)mb bodmgb(l)n(bngom boboao&)m@mb
3 b7dolb 2017 Hemob 17 odpmdddol gowahygg-
Howagds N3/4/550 Logdobmggmol dodomodq
bowod ©gomo Lodobmggmmlb 3obhemadgbiol
poboopdwgg.

®oO309 o0Mmyaabh®modo 39.8.-0L 3gmzbomo
0060, HMIgMO3 8OOOHIMOOY g. MdoMAbL-
do. 2016 6oL 23 ©H399096MHL §.5.-0 LaLbOL
@O 03MmmMY30L bgmTg3Mgmadd 3ooBRMMAL
6.6. 0.0. @O 9.9.-LMOL (3gmambobobogto
090d96900/03mmM9306900). 03mMY30L bgm-
393639mad0L JgLOdOJOLOE, 20 000 o3I 039-
0330 EMOMOIGOL MOIEMI0M EOOHZO MO
0.0.-0L 3gM360MON d06V2.

l. 306r39¢em0 0bLEHVBEONL

auEobyzgmoemodo

2017 B¢emob 19 0360LL 8.9.-8 LOGhgmom
00006H®MO  LOLOTOGOMML @O JMmombm3d
6oLYoEOMOOL bgmmdgzGymgoolb o LyLboOL
@O 03Mmm930L bgMmIg3Mymadol 03mmyzoL
606030 0OMOMOE (36Mdo. 2017 Bemob 13
BMyddMoL  gooByzgmomgoom  LO®RgEO
©0330Yymxyom@o.  30M39m0  0bLHOOE0OL
LOLOBOGOXMM®MA d00hbod. GM®MI LObgdy ob
04m 9mLOGHYMOL Bgdd dM3OLYbOLOMZOL
dobo Lobygmom dmgdgygdoL JBMdoL do-
60g900LO @O Zymabomo PIG®O30 bogzmaL
3oLbgoLgooL MOMBOBY, GOE BOMIMOOaIoL
3006 M0MMO0L O LOEOZM goM0ggdolL yd-
030 603MOL BOLYOMdOL bgMIg3BrPMad0L
00MOMOE (36MO0L LOWYI39MVL.

Il. 3gmbtrg 0bbhObi300L

auEobyzgmoemodo

0m30LYbygddo (3gMmomLObEOLOgMAY 39-
009630/03MmmY30Mad) LOV3gMOEoMm Babom
300LOH03ML 3OOBY39H0yod. 2018 Bmol
26 b6my30gML dmM3oLYbYgOoL LOGHYINO ©O3-
30Ym@OMEO, 03900 307730 306390
0bLEHOBEOOL  FOOBY39HOTMYOL.  LOO3MO-
30M LOLOTIO MM OGO EOJMOBLIY 30M-39¢(M0
06LHOBE0OL FOOBY39HOMYOOL, 080 COYYH-
©bMm LOFOIGHMMO0L 3MH06(303L O MHYaLHG®OL
JHYgoOH™®mOo0LO O LOLGIYMOL 3GHdYIRBREOOL,
oLY3g 3OMOHVd YIMOOMIdY FooddLZ0MO
00099, MGM3 LOTMIJOMOGMm 0MHIY630L LHOOO-
MO ™OOL O LOAYOG®YL OO 360T369M M-
00 0g3L. 2019 Bmaob 15 0360LL LOJOOM39-

2 bybg N ob-729-2019, 4 od@h®ddgdo, 2019 §., bodo-
é)m&f]gy(*)l) n%{]gogl&n l)ol)oaoé)mg:nml) 60(906833-
00@360, boamjog@odm bodaa?){].
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mmmb PB9609L0 LOLOTOGOMHMML gobhobgdoL
LOXYJIZgMDBg LOZOLOEOM LOROZOGO BOGHIM-
90030 0460 d0madgmo. LOZOLOBFOM LOLOTO-
GOMmMOL  3oodooMmO  LOO3gMOEoMm  LOLOTO-
GoOMmmL JgzoLod @O 8.9.-0b LOZOLOFOM
LOROZOD0 POHMZO FObyboemazgmoa.

lll. 3mdgbgpoMo

dm3907m 398mb393030 LOO3YMOBFOM O
LOZOLOEOM  LOLOTOIOIMM®MT 03MMYZOHJO0
39000mbObEOLOYGOE® T00hbood, MPIEO LO-
06(9®abmo 3oMggmmo 0bLAHOBEOOL LOLOJO-
GOHMML 3MBOE0Y, OMIGEMIOE d00HbY, HMI
MOZO30M39mm0  dgLOZYIMGOL 0bhgEgLHdL
396 30OBMBboEO 03MmmMY30MadalL 0bhgcg-
L9d0, MOE 3030H60d, HMI LO3LYO0m LOJO-
GOOMO0600, 3060006 dMLOGHYHMOLMZOL
06 0ym O 9ME J90dMIOMOO YMOBOMOYMm
36mdomO, My HMmamM® ©yoEHb96 dgLOIg 30-
900 d0Lo 6900L LOBOBOOMAga™ME® 0L Yo-
03 603mdg 300039000, VTOLMOL GOMOE
GOHMIMOE 39MmMH9d @O 39LO3Y 0BLAHVBE0OL
LOLOTIO I MYO3O LOTMPOMOJMm 3MYJLI0
obomo Ho®dobo ,39mombObEOLOgGO 03m-
M930M0“ ©ObgMagL, MHO3OE dodmnbBznd dobo
39000mbOBbEOLOYG TgadgbmOb ZoMmObOdMY-
00, O3 LOTVOMMHOMHN0Z30E OO dHOL F0HOL-
396mbogmo.

2. badalb 8uMI3MAdIBD

LOOBHYGgLMO dLH3g BLROZLO Fgdmbaggo,
OMEOaLOE dM3oLYbY FbOGgE 39MoMbLOBEOLO-
960 3908d9b0/03MmmMY306MH 900 3MBOBOEMgMOY6:
2015 Banob 22 oa330LH™ML 3.3.-LO (OBMBOYT 0
099LO3YNGY/BMLOGOMYIMY) O 0.0.-L (dBOMEY-
0JMmO  Yomon 30b@MdoemMd0L  @OIBOYOL/
300mMy96900LM30L) FMGOL FOBMGIO d060L
Joo36mo0L bymmdnzHIma0d. 0.0.-0 0MB0I0Y-
M0 JoMHozomonL bgm3g3mymgod dood3gmo
@0 3994060 dboMO Yyomdo @m3ydgdbio, bobyo-
@MO0L bgmIg3mHrgmgdd, GMIgEoE LOFIO™
®99LHGOOL 9gOHMZ6Y™  LOVZIBHMT0 J0HOHY
©O MO30L MO3BY 3OOOBMMAO 3.3.-0L JYM-
3600 6060. 2015 6oL 4 LYIH309ML ©.0.-3
LaLLOL EO B3MMH30L byEMTH3OIHEO FOOTM-

30 L.L., .M. EO E..-LMOB, HOL FgOIZOOO3
38 000 633 @MMOMOL MOYOEMO0m EOHZOOMO
3-8--0L 39™M360eMO d0B°.

l. 3ofH390m0 0bLHVEI0NL

aoEabyzamommgdo

3-8.-0 LOG®HgMOm B0FOGHMO MOOMOLOL
LOJOomOgm LOLOFIGMMM®ML dEINBOLHGOEO-
Jm LOGIgMO 3MMYaNdL O IMmombm3zd 03
006030 IYOMIMN0  dEINboLHGOEOIMmO  LO-
30O mMagoMH0z30 0JhoL O 03mmozoL Mga0L-
HEOE00L FgLObYd OOBY39HOMYO0L dOMO-
MO (36MdY, GoL LOWYJZ39MBY(3 IMbEO doLo
33mMm360m0 3060L FIO 0.0.-1d9 FOOBMGIYOO
©0 890ama 03 3d®og30 603maL 03MM930MY9-
00L LOLOGZGOIMEO 03MMYZOD OHZOO M.
®00MOLOL LOJOMOJMm LOLOTIOOMML OE-
3060LHGOEOYI LOYFgMO 3memggoolb 2016
Bomob 11 3o0LOL gooBY3zgHomagdom LOMHY-
MO 06 ©O30OYMTOM®O.

Il. 3gmbrg 0bbhobiznnb

ao©oby3amhoemgdo

3-8--0 0Mb0T6YMO OOBY39H0NIOd Foo-
LOHNZE®O LOV3GEOEFOM BgLOM. MOOENOLOL LOO-
39MoO30m LOLOBOOMENML VINBOLAHGOEOYM
LOgBgMO domoOHOL 2016 Bemob 30 BmMyddcmob
3006Y39h0mmgdom  LOO3gMOEom  LOHRZOMO
©03004mBOMEOO  BoBommd®m0g, 39O dmE:
00MOMOE 0460 (3bMoomo 06EO30YOMIY®
0INboLAH®OE0YMO  LOTOOIMIdGH030 OJHO,
oL 39093003, IMbEO 0.0.-dg YIMogo bo-
3000 H9a30LHEGOE0V, MOE J99bgdd FMMbM3bOL
03mm30L H930LHGOEO0L JgLobgd FOOBY39-
HoemgoolL g3oygdogdoll bobomdo, LOO3HMMOEFOM
LOLOBOIOMMMT OGO EOOZTOYMABONO.

lll. 3mdgbgpoMo

LOO3GMOBEOM  3OMOHOd  dom0ob  LOO-
BHaMLM OBIOGOHYOO FOOZIMO TMBFYIY
LOJAgDY, o6 Toohboo, GMI LOMYaOLHEO-
3om@ BOGOEOaa00Mmo ,gBMId0L" ©O3an60
OMm3Y396dmo dobIo dmEodgemo PO HLH™MOOL
3udm, 3oMmgaoLbH®oMmgdgMm ™MMOZOBML oM

3 bogdg N 3/3104-20, 7 0g3530b@m 2020 hgemoa, gobhbg-
00 mdagolbob boodgmogom bobododommm owdo-

60[)(1)&)0301]@ bodaamo 30@000.
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6@  30ghboo  ®oaobH®OEooL gobm®s0-
9m960L LOBYAZMOE O YoEO JIMJIIEO
LOFOOM MgabHE®OL Jgbobgd 3obmboL 21-g
dgbomolL ,0“ g393396gdom @O JP6O Jogm™m
3006Y39homgdd LOGMYaOLHGOE0M BOGOIM-
900L  Fghg®gooL TgLobgd. 3omOHOd dLY-
39 09395h0 30039Mm0 030dg, MM®M3 LOFOOM
®99LH®OL 9O M™M36YMAd LOOEYbH™M3 vEI0-
BoLHG®OE0YMO BOHIMGOOL @OML EOOOM-
300 3OMEBIIHI00, OOOLOYMYMBROMOQO 39-
oLBO3MO LOGMYZOLHGOEME BoMOamboMO
»4O0mO0 M3Y396(hg00°, MOLOE IM3Y3d Y3o-
BMbMm gooByYy39homgdoL 30mMYood, HO3o@E 39-
aobo 3.8.-L LOJOOMZIMM™ML 3MBLAHODHIEOM
30mMm30mM0oLBN6YOYMO LOZINGYOOL JRBRMJOO.
0000h600, M3 dMEg3 e LOGIgdo, LOFIGOM™
®99LbHEGOL 9gOHM36IMO LOOZIOHML OGMOTO-
HOMHBMINGMAS IMJig9003 3oamM0bz00 Ho-
060, 300600006 LEMG®YE 0LO ZOMMOYOPM OO
04m aYMmImOanbgo 3993mB390060 LOGY-
30LHGOEE BOOEAYoOMO ,OM3Y3xoHgo0L*
60030MMOL, 0F0HMI FOMLOLOE® 03390900
Y390 ob 30OHMOY, HM3T LOFOOM™M GYaLH®OL
9eOHM36YmMaAd LOVZGEHMI H0VbO VPYBOBMOY-
6HmL 38.8.-L.

0mb0dbgm  LOGIgLMOD EVOIV3T0MgdOm
dmLOGhgM3 FMOMbM3O BOOBOL VBOBMOY-
900 LOFOOM MYgLHGOL g ™M3b Mo LOVZY-
BH™MLAOD. FMLOGHYMOL LOGHYMO EOZTOYM-
BOMEOO O LOFOIO®M GYaLEHGOL LOORYOHML
0930060 38000 0TI EMMOGMHNOL BOOBOL OBO-
BMOY®HYdO FMLOGHYEMOL LOLOMZJOIM .

3. badalb 8uMIA3MAdI6BD

LoLbOL LOTOGOMMOL gobohgbom ©FO-
badd ghm-ghHom  LOLLMOL  LOTOGHMEOL
LOJTIDY, BY3MMWOMbOIbYMo  ,Lm3bgmabL
®9L3YOMOZ0T0“ Fgagbomo b MdOMM-
00L 399300 dodmMB399™0 BNO60*, 39MHdME:
2016 6emob bmMydd® oL M3930 §.3.-0 @OOIDOOO
yomdo, 2016 Bemob 3 6mMmY30GH0m QOMOGOMY-
om0 GYLMm O LmAbyM 969ddg Jga9bo-
Mo 306EMO0MMOgdn, GHMIMOL 3JobyE30-

4 mdoobol Lodommodm Lobododmmml gobobg-
bo.,N 1/630-17., 31 doobo 2017 Hgemo., 33.2.

MO3 6.6. 30L V603900 MdOMOLIO MOZ30LO3Z]
39ma3bomo 0060L 3ob30Ma30L FgLodemyo-
ammooL. 2016 Bemob 22 bmy3dgdL, dMb0d-
Bymmo 306EMOINMMBJ00 306 dMOMRTB0BO
Joehmym g60%9, GMIMOL LOLEMGgE dLY3Y
©OOMBAO BMmDHOMomyLoL 309M. 08039 MU,
3.5.-0 39003000 yJdMHog30 603mabL bOLYOMOOL
dgbobgd yomoo bymmdgzmHgmgoo, GMImmoL
MObobdo, bLabgdymo d060L dboo 3gLo-
390069 3O3MEOOMOO MOZOO @O LOZYNGYOOL
J3madol ®gao0LbH®OE00L 30Bbom, Yomoo
OM3Y996MHOE0d 30639 BoMOanbd MmdOMmOL-
30, LOBO3OGML JyhoL N2-8o dEIdOMg LOFO-
O™ GgabHOL 9gOHM3bHM LOVZGbH™T0, V0L
390093 3.3--0, ®00gmbLEO 6.6.-0L LObyMOm
39039600  yommoo J0b@MdomMmmMdnLYy ©O
3dMo30 6030m0L BOLYOOMOOL bgmBg3HYmo-
00L LOWYJ39MdY, FMHYYIO0m, LOZINOMYOOL
IR0 @O0MH9a0LHGOMHS  ®MO0MoLJO0,
0m.y4obogaoL gdoddoMdy 6.6.-0L 3ymM3zbomo
0060, 0oL J9EIOD EODBOGOMYdYIL T0o-
a0 00 MEIYbmMmdom — 150.000 633 @MEO-
oL Fohg®oomydo Hoobo, ©dob Jgdamad
5.3.-0, 3033990 MHOMOYGMOOL LOoJMbMOL
006m@©9o0L LOBOEZMMED, 03MMYZNM O
30600 ghm-9hmo J3L-0bL LOLOGZGOMMEO
3306Mbm@ 30m30LYOPMO JMbYdO.

l. 306r39¢em0 0bLEHVBEONL

auEobyzgmoemodo

dmbO®hgmgd LOGHgIMO dMIGHO 30M39-
a0 0bLEHOBE00L LOLOTOGOMEM®MTn O dMo-
mbmgzgo boLYoMOOL bymMBg3MHPmadol ©O
03mm930L bgmTg3MMd0L dOMOMOE (6M-
00. 30M39m0 0bLAHOOE0OL LOLOIOGM™AD
©O0300ymmomd  LoMhgmo, LOLOIGOMM™
©09YOEObMm 3MmbLHoHyEooL 19-9 dgbaenL O
30630MHY, O™ BOLYOMOOL O 03MMY30L
bom3936mHYM Y0900, LOOZM b0ZMBY OOY-
09mMO0 3gLOZYNENOL BOIEZOO 6xdOL ZOOM-
30ma60L go®M9dg. LOLOJOOOMMMA dLY39 do-
039M0 OB HYOO FdOLDIE, ™M 03MMY3O
BoM3MOagoL FMMbMm3bolL PBIGY639MmyYm-
0oL LOTYOMGOOL O 03MMY3oL LOZOBO PYbO
BoM3MOa96maL 03 30MHoL  LOIZYOGHOOL,

30633 030LMO 3OMOYOYMYd0L FgLBHPEMYOL°.

5 mbn@nl&ol& l)odoqyojm boboaoé)mqy(*)l) l)oa(*)jo-



#17, April, 2021

201

Il. 3gmtrg 0bbhobinnb

aoEabyzomommgdo

dmaobygbg d3L-3 goobohogmo FOOBY39-
Hoemgdo LOO3gMOE0M Babom O FMmombmzd
30639m0  0bLAHOOE0OL  FoOBY39HOMgdOL
00MOMO® (36M0OO 03MMY30L BdOBomT0, 3060-
0©ob 33L ,39000mLOBEOLOGE 03MMY30ML”
BOMHIMOOEO6O @O 306 0O 0E3MEY, HMA3 LO-
©o3m 3dMogn 6ogmo LOBVAE30mmgdo LbgoL
9390306MEO.

LOO3gMOEOM  LOLOTOIGMMMT  ooYJodo
306390 06LHVOBEOOL FOOBY39HOMMYOd O
30b3odHo, HMI 03mmo30L byemIgzgmmyg-
00L 0OMOMOE (36MOOL MOMBODY LOGHYEMOL
©03304ymaxzomadobmazgol 6o ©OanbmaL
ROGJHO 000L MOMOODY, MMI 03MMY3OMAd
03MEOY, OMI 3MbHGMHOaa0MH0 06 0ym Jdcmo30
6030m0L FgLOZYMEY. LOO3gMOEoMm LOLODO-
GOMM OOgYOEObM LOoFIOMMOOL 3M0b303L
@O ®99LAHOL JHYYOOMOOLY O LOLGYMOL
369033xnE00L. 30MOHOd OO 3ondooMmd 30M-
390 06LAHOBEO0L FLFJEMOL, LOO3YMOEOM
LOLOTIO M MA dOMOT0 EOHMZO 03MMY30L
bgmdg3Mgmadd, GomoE 60boL o330
39003710 M9L BOIHMI®030® OOZOLEDO 03M-
939MH0L LOLOMFJOM MO MOBLOL FOObEVE.

lll. 3mdgbgpoMo

0Mb0dbyem 3030 LOJIg gbgdd 8603309
Mmm306 LOZOMLL, 3060006 LOLEM®DY aOL
™60 dboHob 06 aLo, HMIGEMMOZLb, Hhgdo
ODG0m, MOZ3O30MH39m0 dgLOZYMNGOL 06 Y-
9L 39O oMM AL, 30Mg 3L (03M-
M9306M00L). gm0 dbM0g, LOZYNGYOOL YN g-
00 @OBYIMOO 3MbLhoHyEooL 19-9 dybmol
dobgozom, ©@O 3Jgmtg 3bMdog, LOJOOMm39-
mmb  LOdmdomogm gm@agdboLb 185-9 3y-
bemob MmObob3oE 393d960L 06¢h®HYLHdOO OB
300M30boMy, dodLbzobgdogmo 0M3MYOO
99LO3YMIE, MY 030 BLYMOE OHOL BHYa0L-
HO0OYOImMOo LOFOOM®M GYLHGT0. YyuMOOMY-
00 160 do30b30mMEOYL 9 ®m 8603369(MM306

oo boddgme gmemganol 2017 Henol 30 begd-
00l N2/15811-17 gowohyggpommgods, 33.4.

6 ®doenobol Losdgmogom Lobododmmml 2019
Peoolb 15 03@omol gowoehyggpomgds N26/298-
18.

Lohyzodg ,d99d96%79% 3060006 IMEFYIP™
LOgogdo PIGO30 BozmMOL T9dgboLMOL oM
330493L LOJ3Y, od LOJDy 33093L 03MmMY30m
OMH30MHM30DY, MOE F9dgo0LOEaOL ZOBLLZO-
39000, MIMOH0Y® JBMIoOL BOMIMOAI-
BL, 030H™A LOV3GEOEF0M LOLOIIGOMHML go-
©06Y39hHomod 06 0MoL JOOHMYOYMO.
930mbgamb  dLY3g OVNBHYMYLYOL b
30Mgdmado, HMI 0MOE9GOm 0bLAHOBE0OL 06
30LEIE0O 03 BOIHDY, OMI F0BOMIOMMBY,
OMIJMOE 3OBRMOINOIMO 0™ MHoNJMLEO
LMBbgmMOL BOHOGOYLOL B0gE, 06 aym 3ObM-
63@YOMMO0mM O30 BaLom MYazdMm0-
9909mM0” @O 0ym Yomdo, 030LMOL JOMO®
390330300 0MOLAHdO® 93 MBHOL, OMIMYO03
LOFOO™M MYILHGOL 9OMZBIMIO LOVRYOEH™MI
396 J900h600. 03OLMOL gOHMOE LOVEYOH™MD
©03830 3930M30, MMOILOEF ,Yomd OMIY-
096(hdg“ bmBHO®OYMmMOE OIMBIYdHMO 09d9-
©0 300Hh600 OMaMME 6300, 306006
»4omoO0 M31396¢0“ 6omOMaab0 nym bmaby-
60oob GYLYM 960dg O I JoO Y-
%9, LEMGOgO MHOMHRTO6OL LOLEM®Yg 0ym ©oO-
0mB3g0gm0 BOHOGMOIMOE @O 0MO d0bolL
60330m0 39LOZYIMEGOL Bgd0L dOTM3M6O.
LOFOOM BYLH®O JOMOOD OE FHEEMIYOL
333900 LOGYZOLAH®OEOM BOOAMYLOLOL, VTOL
OOLHY®YOL LOLOTIGO MMM™ 3900.

©Jbd36y

33M9300006 HobL, HM3 Logombo dombBHE
OJHPOMIM00, 3060006 LOLEM®DY IOL LO-
3oOOMOL Mo LYd0ggbHoL 0bhgcaLo. 9gEH®MO
dbMmog, 3obmbogmo dgLoOZym®aL 0bHgtaLo,
6OMIGMOE JdeHo30 60300L FBMMOGINOO O
dgmbMg dbmog, 3gHdm 03mm930MH900L 06(9-
®9LYo0, OHMIMYO3OE dOM3399M0 MObboL
LOBOERMME JYIMV30 BoZMO EOHZOMIYL
03MMY300.

Y36 m90d 6o 3o3obgz0mmaL 03 BOJ-
H29, ®®MI LOO3GMOEOM LOLOTOGOMM™M MO-
3000 ALEIEMMOOLOL 03MMYZOMYOL  PIGO-
30 603mob 893dgbgdo@ dMobLYBOYAL, O3

7 bodoémggg@mb 606(*)60 “boampomjm od(l){]bnls
dglbobgd®, d.3-,cm 3
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0MHOLEMGO F0EAMTOY, 30600OL 03MMYZO
OHIMOH0YOH JBRMYOoL BOGHIMOOZIoL dOLM-
MYHPGH0LOZO6 gobLb303900m, O V6O,
0mb0dbgmo HodoL 39030, LOTOOMEMOOBO
076900, MY 303793900 03MMY30, oL J99-
3003 OMEEY0d 3obmbogMo 39LOZIMGOL
QOMM397MO JBRMIO0L dOMOBLO.

O0MHEIO®MO 30MOMO 0 FLEHMMOL LOFO-
O ®ggLbHGOL 9O m36gmmo LOVZIBHM®ML 3o-
obyboL3zxdEMAOL Logombdy, ®OE JMEY-
9y J90mb393030 0PEOMIGOMMO® JbO 0ymbL
oLEIMMOOL LOgObo, 30600EO6 PdGo3 bo-
3m09 LOZYO®IOOL JBMagdoL GH7aOLAH®OE0O
dbmmmo LOFOIOM ®9xabH®OL gOHMZ6bIYMO
LOOZYOHML 3MT39HYD00D, dBOLMOL LOBM-
30MmM900L 0gdaL MgxaLH®OL 0BG FOMOMMO
bOMmO0L LHOOEOGHO. 03EYbOE® T0JOhb0O.
OHm3 OM3Y996dhoL bdIZMMOnL JgdmBaAg-
00 ®7gLbH®OL Z0MEYOPYMIOOL, 0F0HMAOE3
0339Mm900 30L0  3oLYboLAZYOTMOL. YOO
0MBb0dbmML, G™MI JoOHrmymo LOLOTOO MMM
3MOJH030 3339 036MAL LOFOOM MgaLHE®OL
3096 0MO9O M H0OB0L VB6OBMOYMYO0L BOJHL,
O3 000L 6036O3L, M3 VEINBOLAHGOF0YINO
3MMAaz00 O dNMOObo gH™M3673mMao LOLO-
00OHOMM  MOZ00bm  ZoobyYyzghomydgodo

99LHGL 30LYbOLAZxd I MBOL V30LMHOL.
39LOJMYOgE 0O 0MI3OL, MM3I 3OMOTNY-
30L 3oOgMoL 3do, Logodm MrgbH®OL oy
3d6Mo3 603myodg L3gEOMIYMHO FMB0IZ360L
LAHOBOOHOL EOBYMEa3d 096900, GHMIMOL
©Ob3OGMYd0mO(E F9LOZYIMGg TgdmadlL o-
339390  gomwdmbomgoolb 3gLOdg 30MYg-
00LM30L, HM3 06 FMbEIL Jomo JgEEMTOT0
39Y43060. 39LOdMxogIMNS ,BH0O6OL VB6OBMOY-
®900L BMBEOLY FgaMMYOL. dLYHMO BWMBOO
MLYMOL WIVIGOEOIMm  MHaL30YOMO30T0
3339 0OLHdMOL. dobo EVObIdGYO0m TYLOO-
mMad9mMOd 3Obmbog®ad 39LOZYME®Y3 ©O30L
30M9dg 30000mML BWIMOEO  3MI396LO(E0V,
d0L0o yd®Ho30 603MOL LGOI FMEIYE MO0,
3030 04690m@0, LOFIMJOMOJM 3MOJL-
do 393009L (33eM0Mdo, oL Fobyo30MO3
LOJOOMZIMML  LOdMGomodgm  3MOYJLOL
185-9 3gbmo HOTMYomMOoEaomMEO 187-9 3Y-
bemoL FoboOMHLOm, 39O dME, 03MMYZOOL ©O
3d6o30 603m0L JgddgbL EOY3OMYOMEO YI-
030 603mOL F9aMBIgOOL ZOMEYdYMYdY,
06O FbmMmMmE LOFOIOM GYabh®T0o, MO
0a0mdY 393mMmB3go0m, MO bomb 3gyB6ymo-
O 30m0 0b6hg®aLYdOL O 3OBMbOgEMo 3gLo-
39006M0bL 069 9LYOOL MBI O(33OL.

006MOMdMIBNI:

1.

LOJOOMZIMM™ML  LOZMBLAHOHIEOM  LOLOFOO ML  3eMybyTOL
2017 Bemob 17 mgdhm3demoL goobyzghomgdd N3/4/550 Logo-
HMZ9MML IMIJOmodg bMEOG ©O30M0 LOJOOMZgML 3oM-
o396¢0L BobOOMI®I3.

LOJOOMZYMM™ML PBHbogLo LOLOTOG ML LdMmgomogm LOgady-
00 3omyaoob 2019 Bmab 4 mgdbhmad®mob N oL-729-2019 goEo-
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®00moLOL  LOO3gEOEOM  LOLOFOGHMEML  VEINBOLHGOEFOYM
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0104-20, 7 5g30bhm 2020 Bymo.

030obOL LOJOMOFM LOLOFOGOMML gobohgbo, N1/630-17. 31
do0Lo, 2017 Bgemo, 33.2.

®d0maboL Logomogm LOLOTOOMMML LOIMJoMogm LOgdgmo
30m9a300Lb 2017 6emob 30 6mgdocmaolb N 2/15811-17 3ooby39ho-
Moo, 33.4.

®00mMaLOL LOO3GMOEOM LOLBFOGMM™ML 2019 Bemob 15 v3Go-
amob N 26/298-18.
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GAINING POSSESION OF
ANOTHER’S REAL ESTATE

THROUGHT CRIMINAL WAYS
(Overview of Specific Court Decisions)

Nikoloz Pkhaladze

PHD Candidate in Law at Caucasus International
University
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ABSTRACT

The research shows that the issue is very relevant, as the interests
of two subjects of law are at stake. On the one hand the interest of
the rightful owner who owns the real estate and on the other hand the
interests of the private mortgagors who have mortgaged the real estate
in exchange for a certain amount.

Attention should be drawn to the fact that the Court of Appeals, in
its reasoning, refers to mortgagors as the acquisition of immovable
property, which is a wrong approach, since mortgages are a relative
right as opposed to an absolute one, and thus in these types of disputes,
it would be fair to cancel a mortgage.

None of the chambers discusses the responsibility of the National
Agency of Public Registry, which in this case should be the subject
of discussion, since the registration of ownership of real estate is the
competence of the National Agency of Public Registry, however, the
public has a high standard of trust in the registry. It is the responsibility
of the Registry, therefore it is its responsibility, it should be noted that
the Georgian court practice is already aware of the fact that the Public
Registry has compensated a number of damages, which means that
the Administrative Board and the National Court as a whole impose

60g3mmmd wbomody



204

#17, s3é0mo,2021

6ogmmmd wybomody

responsibility on the Registry in their decisions.
It can be said that the solution to the problem
will be the introduction of a special marking
standard on real estate by the public registry,
with the help of which the owner will be able to
give some warning to third parties not to mislead
them. Itis possible to introduce a "Compensation
Fund" which already exists in the Federal
Republic of Russia, with the help of this fund it
is possible without a dispute, the rightful owner

BIBLIOGRAPHY:

will receive monetary compensation in full for his
real estate.

It would be good to amend the Civil Code,
according to which Article 185 of the Civil Code
of Georgia would be drafted with the content
of Article 187, in particular, the mortgagee and
the purchaser of real estate would be obliged
to inspect the real estate, not only in the public
register, but also on the spot. Equal protection of
the interests of the owner.
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