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JUDICIAL DECISION-MAKING

IN ELECTION DISPUTES
WITHINTHE UNITED STATES
ONE JUDGE'S EXPERIENCES

AND OBSERVATIONS

Kenneth L. Fields

Judge of the Superior Court of Arizona,
Arbitrator & Mediator,

University of Kentucky,

Doctor of Jurisprudence, University of Kentucky

KEYWORDS: Judge, Constitution, Election

The recent avalanche of lawsuits both in the federal courts of the United States
and numerous state courts in the 2020 presidential election has focused attention
on decision making in partisan election disputes. Despite the publicity, this is not
an unusual process for the courts of the United States. The courts are called
upon annually to determine partisan political disputes. This article will discuss the
observations, experiences, and opinions of one state court trial judge in the United
States and suggest an approach to judicial decision making in politically sensitive
cases.

As may be noted by observers, the decisions by United States courts, both state
and federal, since the elections of November 3, 2020, have been consistent in their
decisions to uphold the Rule of Law and not that of political party politics. The rulings
have been consistent regardless of the political affiliation of the judges presiding
over those cases and largely accepted as well as expected by the populace within
the United States.

Interestingly over 60 court cases were filed by the various Trump organizations
or Trump supporters in attempts to reverse the voters’ decision after the U.S.
presidential election in November 2020. Many of these cases were in courts where
the judges were subject to a re-election on a partisan ballot. Not one case was
successful. In this writer’s opinion, this demonstrates a strong commitment by
the judges, both state and federal, to the rule of law and not rule by the strongest
political party or groups willing to use illegal means to gain political office. In the two
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Pennsylvania cases cited later in this article the decisions were written by judges
selected and appointed by President Trump. Both judicial decisions were adverse
to former President Trump and not complimentary to the legal theories espoused by
the Trump organization/supporters.

Prior to this recent history of decisions in the 2020 elections, legal scholars
questioned the neutrality of the judicial decision makers in these cases. A study of
election cases from 2005-2014 discussed in a short internet article by the American
Constitution Society written by Joanna Shepard and Michael S. Kang 'revealed
statistics that would have predicted a different result in part. The study asked whether
judges decide politically sensitive cases based upon partisan loyalties or the legal
merits of the cases as election litigation has grown dramatically since 20002

This article noted that state courts decide 100 million cases per year while the
U.S. Supreme Court decides about 100 cases per year and that 90% of these state
judges are elected. The findings from this study were:

1. Judges favor litigants from their own party in head-to-head cases.

2. Campaign finance exacerbates partisan behavior.

3. Judges are less likely to be partisan when they no longer need to run for

office.

4. The problem of partisan decision making is arguably getting worse over time.

This writer agrees in part with the findings from this study and conclusions
drawn by Professors Kang and Shepard. Specifically, that judges that do not have
to run in partisan elections are less likely to be partisan and that election litigation
is increasing in the United States. This concurrence is experiential and not based
upon any statistical study.

This paper is based on my observations and experiences as a trial judge presiding
over election cases in the state of Arizona. There is definitely political influence and
public pressure placed upon judges deciding election disputes depending on the
complexity of the case and significance of the political position at issue.

A simplified overview of the court system in the United States will assist the
reader. Courts in the United States are divided generally into: Federal Courts, State
Courts, Territorial Courts, and Tribal Courts for indigenous people. There are other
specialty courts which will not be discussed here such as the military courts of
appeal.

U.S. (Federal) Judges are appointed by the president and confirmed by the senate
and serve for their life or until retirement. These federal judges are not subject to
re-election or re-selection after appointment. There are Federal trial courts in each
of the states and territories. Each state may have one or more U. S. districts. The
Federal Courts have jurisdiction over disputes which are governed by federal Law or
the U.S. Constitution. For example, the decision in Pennsylvania by a U. S. district

1 PARTISAN JUSTICE: How Campaign Money Politicizes Judicial Decisionmaking in Election
Cases)

2 Stanford Law Review,THE LONG SHADOW OF BUSH v. GORE, Judicial Partisanship in
Election Cases, June 2016.

Kenneth L. Fields



#16, oob3z0é0,2021

Kenneth L. Fields

3MBBI®IBBOOL 3O MAJO0

judge regarding the case of President Trump against the secretary of the State of
Pennsylvania was in the middle district of Pennsylvania which is within the State of
Pennsylvania.?

The United States has state courts separate and independent from the federal
courts presided over by judges such as myself. A state court judge generally has
jurisdiction over all disputes arising within the State they serve.

One becomes a state court judge by many different methods. There are 50
States and over 50 methods of appointment to the state courts. Most judges in state
courts are elected in partisan elections and generally the state judge must be re-
elected periodically.

In my case, Arizona has two methods of selecting judges. We have 15 counties
and in 12 of these 15 counties the judge has to take part in contested elections
every four years and win a simple majority of the votes to continue as a judge.
The judicial candidate has to collect election campaign funds usually from attorneys
appearing before the court.

In three of these 15 countries and for the appellate courts, the judges are
appointed by the governor after selection and nomination of a citizens nominating
commission. The governor must select the Judge from this list and cannot reject
the list of nominees. This process of selection of judges is called a merit-based
selection. These merit selected judges must run for re-election in a non-contested
approval election. At least 50% of the voters in the election must approve of the
judge’s selection for another term of office of four years or six years as an appellate
judge.

Others states within the United States have versions of this judicial merit selection
system. There are 16 states of 50 that use a form of merit selection/retention election
for filling state judges’ positions.

The U.S. Constitution leaves it to each state to determine how the time, place,
and manner of elections for Senators and Representatives to the U.S. Congress
may take place®. Since it is the state’s determination, we have 50 different standards
making it relatively difficult to corrupt elections in the United States.

Additionally, each of the 50 states and the District of Columbia must select
electors for the president and vice president of United States as a part of the Electoral
College. The decision by the state as to the presidential electors is conclusive
regardless of selection method according to U.S. law.

Some examples from my service as a trial judge of cases relating to the election
process are those regarding the qualification to vote, being a candidate for office,
instances of misconduct at a polling place and determining the number of votes for
candidates.

For a specific example, assume two candidates from one office receive the

3 Donald J. Trump for President, Inc, et. al v. Kathy Boockvar, et. al. cv-02078-MWB Document
202 Filed 11/21/20; see also, Donald J. Trump for President, Inc., et. al. v. Secretary Com-
monwealth of Pennsylvania, et. al., 20-3371, filed 11/27/2020, United States Court of Appeals
for the Third Circuit.

4 U.S. Constitution, Article I, Section 4.
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exact same number of votes, then there must a method or decision providing
for a winner. In the past, judges have allowed the election to be determined by
either the toss of a coin or selecting the highest card from the 52 playing cards in
a package of playing cards. The law now provides for a determination by drawing
lots®.

Judges have to decide the boundaries for voting districts for elective offices
for both state and federal elective offices every ten years.® Mandates a census
of the entire population be conducted every ten years from which each state’s
representatives in congress shall be apportioned. Based upon that census, states
may gain or lose a representative in the U.S. House of Representatives. This
mandate causes state legislatures or state re-districting commissions to reallocate
the boundaries for the voting districts for state and federal elections. Since this
re-drawing of boundary lines is highly political and subject to abuse by a dominant
political party or ethnic group, the Courts are almost always called upon to ensure
that both state and federal law has been followed in determining how votes are
counted. U. S. Constitutional law requires the process give each voter equal voting
power as much as possible in a non-discriminatory fashion.

Election cases involving re-districting are extra-ordinarily complex and require
an ability to withstand political pressure to ensure a fair and legal outcome. It is
easier to withstand the improper influence if you have a life appointment as a judge
and less so if you have to be elected periodically. If you are a merit selected judge,
the influence is greatly reduced to allow the proper decision to be made. If you must
campaign and run in a contested election to retain your judicial position, it is next to
impossible to avoid the influences.

Based upon my experience and training as a judge in a state system, | recommend
that one determine a set of decision-making principles early as a judge and maintain
this standard throughout your career as a judge. These would be:

1. Know and be aware of your biases while willing to select those disputes
where you know you cannot be objective and fair to all parties and remove
yourself from those cases.

2. Broaden your understanding of diverse cultures and disciplines by both
academic and experiential (hands-on) training.

3. Cultivate your listening and awareness skills.

4. Understand that at all times you must be guided by the appropriate legal
standards of both constitutional and legislative law.

5. Ask questions and seek input before making decisions.

6. Be willing to acknowledge mistakes and take corrective actions without
regard to personal feelings.

7. Have the courage of your convictions; in other words, do not avoid difficult
decisions and do not revisit or worry about your decisions once made.

8. Commit to apply the rule of law to your decision-making.

5 Arizona Revised Statutes 16-649.
6 The United States Constitution in Article |, Section 3.
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In summary, my recommendation to administrative judges or persons assigning
political cases to judges for decision-making is to select an experienced judge with
a background as diverse as possible and with a strong intuitive sense in evaluating
cases. The judge selected should be a person comfortable with decision making as
a process and one not likely to constantly re-evaluate decisions made.

NOTES:

1.

o
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Decisionmaking in Election Cases). (In English)

Stanford Law Review, THE LONG SHADOW OF BUSH v. GORE,
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3I0bom O 0O Yzgmodg demog®mo 3mmoh0zado 30MHooL 06 00 3389000
LOLOMZYOMME, BMIMIGOLOE LIYO® OTMNYIoMb PY3ObMbm FgomEado 3m-
mobhogyco 3mH0E09d0L dMLO3M3goMOE. 396LOEM30600L JhHoHob MG T9o-
®b3930380, GM®M3gMoE3 03 LHoH0030 3Ma3006900m 0969500 gobbomymo, goEo-
6Y39(H0mad0 ©O0bgmO 3M9d0abd HHO330L 0ge dGRYYMMO O EOB0IBIYMO
3mLOTOOMHIYYO0L F0gM. MGH039 LOLOTOIO MM FOOBY39H0TMYO0a JohHym-
QBOMO 3ogmbo 0gmbod ymxgommo 3M9doabho HE®OI30LM3Z0L O OO OYFo-
60 dboMo HEO330L MMHFOL60BOENNL/AbOGMEOTdgMgdoalb dage BodmgmHom M-
LOBGYOYOL.

2020 B6emob 06HhHg369030, 0MBbOTbIMO gooby39hoemgdgooL 30Mmgdod® 39-
GHomEd0, LOFOOMMOL 333¢M93MY030 9939398 VOYIBIL LOLOTOGMM®ML Fo-
©@0BY390H0mmooLb 303mgo0L bgopGHomobhgho. 2005-2014 Bmagddo LOOOHHYIOM
LOgA9900L 3330, HMBTGEOE IMZMMI® dMOL obbomymo 0bhgHBYHLHODHOO-
80 American Constitution Society, 00606 39306@0LO O 3003 L. 30630L VO3H™-
OMO0m, 3odmM3mM06EO LAHOHOLHOZY, DOE BOBOLEO®DYHY39gdL BOBoMMIM03
aobLbb3gog390m F99agoL!. OBEYbOEOE LOOMAY36M ©O390Dg LOFVGMO-
MBOGIMYOO goOBLOIYNMYOYMOE o0dOGOEO 2000 Bmob J98®I3, 33¢M93000
©O0L3L 30Mbzd MY GMOTMIYBOE 0MYOah FMLOTOIGHMMYYO0 03 3MMOH0ZINHO®
33mdbMd00Mmg LOGE990odg BOOBY39HYdJOL 3OODHOINO NMOOMIYOHMOOL
30m30mnLB0BYO0m, MY byAdM3069Mm™O96 LOJIOL OMYIMYOJONM?.

00 LAHOHOOTO VMBOTEYMNO, HMA Bgemobodo FhobhoL LOLOTOGOMEMMYdO
3060bomogg6 100 doemombodmg LOJAgL, 30806 HMEILOE ©TT PBYbogLo LO-
LOBOGO MM FOBObOMOZL VdbMmgdom 100 LOGAgL 08039 39H0MOT0 O,
000LMOBOZY, FHOHOL FMLOFOOMMYYO0L 90% OGHOL dMNYYMO. 33eMIY303 Oh-
3960 899®930:

1. 3mLOIOOHIMYYd0 TLOGOJMO 3030 P30MOHHLMOOL V6049096 FMVLO-

®HhHhomgqdL LOZYMNOG®0 30O H00EOL;

2. 303306000 @OWNBOOLYOO VYOGGLYOL oM H0IY J(3930L;

3. 0mLOBOOMMYYO0 BOZMHYIO® OGNV 3oMHoYMbo, OHMEYLOE Fom OO
LOOOYOOM bYHEMObOMM VBMAY3698Dg LOZINO®O 3OBEOODHIMHOOL Bo-
©3960;

4. 30GOHogmo 3oobysghomgool 3omgdol 3OMIMA30, @OMMO 3obdo-
30MM0030, JOOHILEOYOO.

1 (Partisan Justice: How Campaign Money Politicizes Judicial Decisionmaking in Election Cas-
es).
2 Stanford Law Review, The Long Shadow of Bush v. Gore, Judicial Partisanship in Election

Cases, June 2016.
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030HMM0 6OBOMMOM03 9MOBL3YOO 08 33g30L J9I390L O 3OMBILO®
30063000 O Jg30MEOL 30gH godmHobom EOLZ3690L, 39™dmME 03dL, BMJI
9mLOBOOMMYYd0, HMIMMYOLOE OO YBH3M FOMMB FMBOBOE MO oM HOYH
0MNHY369030, 6O3MMYOOE® OMNOL FOOHOYMBO O GM3T LOOMHY3BM LOTOO M-
MBOMIMYOd 00OHEYdS F99GmygdYmm IHoHgodo. gb MOBb3xO®O 0oL 9gL3Y-
0390hIm0 O 0M 93yoMHndd MHO0dg LHOHOLHOZI® 33¢MI30L.

9L BOIGMA0 93YyoMmgdd hgdn, BMAMOE O0MmOdBMBOL JhoHdo LOOMHY3LM
LOJT9900L MOZFFOMIOMG FMLOTIOMMOL V33003909000 O FOIMBOO-
amgooL. LOGAoL LoOEMPMOEOL O gobbobomgzgmo 3mmobhogyr®o 3mdoiEooL
0603369 M®d000b 303mMI0boMHg 3MmMobH03xMo 3o3emMabo @O LOBMZOOMYd-
030 BIBMO 6IFOZ0MO dHOLYOMOL FMLOTOOMIYYdDdY, BMIMYO03 LOO-
®hH36m ©O3ooL BY300ad.

39960 m903m 3hHoMmaddo LOLOZOGMEM™M LOLHY3OL BMaO®O 303MbOMIL O-
930G 900 330Mmb39mML. LOLOJOG N MYd0 9o M9dIYm0 JHohgddo, DMFOEOE,
04mxBO BYEIOHOMY®, IhobhoL, HaGoHMG®0IYM O MJ30L LOLOTOOMEMJOOQ.
0MHLYOMOL L3O L3gE0OMIPMHO LOLOTOGOMMMIdD, GMAIMYOLOE dMbOTbYM™
B6OIOMAT0 06 T939b900m, 3OZOMOMOE, LOAbYOG™M LOO3gMOEOMm LOLOTO-
HOMMYd0.

008-L (BIOIOHOMYEH0) FMLOTIOMMYIOL YZOOMO V6 FOM FOEOFMTO-
09, 608603L 3M9B0IbHO, O VIHZ0EIOL LYBOHO. OBNT360L J9dEaa Om-
60369M0 BIOHOOMIYM0 FMLOFOOMMIHd0 OO 99390 IOOMHJONOD bgemobom
0MNHY30L 06 oObNT360L. OOLHdMOL BWIHOOMPOO LOLOTIO MM M®MHOO MO-
0mMaym IHoHLY O HYGoDHME®0IYI 9O MYGYMI0. MOOMYY IhobhL gLodemy-
0900 3JmbEaL 9eHMO 06 FgHo MHO0MbO. BIVIOOMIPMHO LOLOTIO I M™MYO0L
09M0LEOJE00 ZMEIMWEIOd 03 ©EO3IODY, OMIMYO03 MIFYMOMODIOd BY-
IOOMIYOH0 3ObMBom 06 ©3T-L ZMBLAHOHYEOOM. FOZOMOMOE, 396LONZ0600-
30 093-L BHOOMBYMO FMLOTOGHMEOL FOEVOBY39HOMadd 396LOEN30600L Tho-
HoL 30360L B0bOOMIMI3 3Md0IbH HGOI30L LOJFGLMOD OZ03T0Mgdom
30dmbobom 0gbo 396LOM30600L GOOMBOL FPoggmado, MMM F3IYOOMY-
™oL 396LoEM30600L dhoh3nd.

39960 myogm dHohgodo dmgoggoL BIEIOHOMYGO LOLOIIGOMENMYOOL-
306 g3odmymxyzomo 303930, dhodmob @OdmMY30Y09tma LOLOTOGHMMMYdO
OHMIgmLOE, HY3 BLEV3LOE, bamMBIM3O6gEMOY6, FMLOTOGMEY]da. hHohoL
LOLOTOO ML FMLOTOOMMIL, OMaM®MHE BaLo, 0J3L 0IOHOLEOJE0O Y39
00 ©OZ30dY, OMIGE0E BOGIM0TIMOS 08 oMo, OHMIGET0E 0LOBO OGNVL Fo-
969LgdmbO.

AHoHoL FMLOFOOMMHE godBoLYLO b YOO FGO30Mm0 LbgoOLLZO dgom™-
©om. 033-80 50 dhoho O 50-B9 Fgho 6033000 FGOMEOV. MLOTOGO M-
O P39HaLMOO JHOHOL LOLOIOOMEMYOT0 V0MHY30 3OMOHOIYMM dMH3690T0

3 Donald J. Trump for President, Inc, et. al v. Kathy Boockvar, et. al. cv-02078-MWB Document
202 Filed 11/21/20; see also, Donald J. Trump for President, Inc., et. al. v. Secretary Com-
monwealth of Pennsylvania, et. al., 20-3371, filed 11/27/2020, United States Court of Appeals
for the Third Circuit.

Kenneth L. Fields
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0, DMV, IHoHoL FMLOTOGOMMYg 39OHOMOIYMOE JoO 0J69L Foo-
6036ymo.

HhodL J9dmbz9g3030, OGOBMBOT0 dMddgEgoL dMLOFG MmO JgMhHg30L
M0 390mE0. h3gdb a30d3L 15 mmdgo o o8 15 mmdoob 12-3o dmLOJO-
HOYd 3MmbOBoMmamod 6o doommL dVMhHhg369030 ymzgmm mmb Bgmobo-
3o ghombgmm @O 300mm™mL bdgdaL JIGOM®M YIGHOZ3MoLMBY, HOMO FobOgMHIML
LOAMLOBOO M LOJF0OBMOY. FMLOTOOMIMGMOOL 3OBOOMHTO LOOOHYZOM
3033006000 LObLGYOO YOO FMOZOM3ML, BMaMMHE Babo, dO3M3OHId0LAOO,
G®MIMYo03 LOLOFOOMENMI0 FOIMOOOD.

0Mb0dbymo 15 mmgoob LOd mmmddo O LOO3gmMOEMm LOLOTOGOMMM-
9030, 0mMLOFOOMMYgdL 603603L YOGOBOHM®O, LOIMJOMOJM BMINBOE00L
3™30LooL bo®EOL Jg®hgzoLo O BOGOEa)ooL Jgdamad. 3jxoaMbohm®m3o
3600 50MBOML FMLOAdO MM 03 LOOEOD O 06 Jgudmnd JOOYML BoMEOag-
boemo 306Hgd0L LOO. FMLOIOOMgMmO JgPMhgzoL 03 3G ME9LL gobbom3zolL
LOXYJZaMBg FgMhg3o 9BMEYdY. dobbomzoL LOWYI39MmMdy TgOHhHgYmo M-
LOTOOMMIYO0 ZOMOYOYMB0 OG00D 39690 0YOHMB FoVH03360L 3B M(39MY-
030 0MOTGENOMHHO0MO0L LOWYIZgIBY. OOHY3690T0 VTMIGNYZIMMNO OEO-
6030m90 50%-30 6O OOIHI0EML FMLOFOGOMEOL dMNHY30 FJMGY FOOOM
mmbo Bmom, 06 9943L0 BEMom — LOO3HMOEOM LOLOTOGHME ML FMLOIOO ML
390mbgna0do.

39960 ®m903m0 3hohgooL L3O IHOHYOL 030 FMLOTOGHMEIMO OBLOMIO-
99 ©Ox@YdIboymo JgMhgzoL LoLEHYIOL LbgzoOLL3Y 39GMLOO. 50-Ob 16 howHo
049690L gobbogmzgomo 3gHH30L/TGbOMHYBYO0MO FOOB0TZ360L BMGIOL M-
LOTOOMMGMO 3MHBO30900L JgLO3LYdOE.

003-L 3MBLAHODHIEO MOMMIYM IHOHL JH™MZIOL IBRMYOOL, BM3T FobLO-
dm3mmL LYBOHMEGOOL, 08T-L 3MBaMaLOL BOMTMIVEAYOMIdOL OMHHY30L
©@OM, OOZOMO OO 303O6OMYMOOY. BOIYOOEOB OMB0TbYMO 3oboLOdM3Mg-
00 JHohoL g, OOLHOMBOL 50 3obLL3V3907M0 LAHOBEOOHO, MHOE FJJOOGYOOm
OOHMYMgdL 0MHY36900L dMLYOE3OL F9gEHrMgdYm IHoH9ddo.

©030(H9000, MOIMEFOOOM039 IHOH3O O 3MMY3d00L MEJdd 06030 Y-
OMYGOO® P60 V0MHoML VAMIGHYZINYO0, OHMIMG (3 VAMIMHYZIIOMO ZMENY-
300L 6oBomo, 033-L 3G9B0EBHOLO O 3039-309B0H0HOL dLOMHYZOE. Jdho-
HoL b6 LO3®YHOEIBH™ VIMIMHYZIINMO MOMOODY FOEOBYZIHOTNYOO
LOOMEMMMY, 309bgEOZ0E ©FT-L 3ObMBIIdITNMIOm EOEAaGbomao dMHY30L
3900m@0Lo.

03Ybndg dogomomo Hgdo LOTMLOIOOM®M FOTMEOOMIO0EOL6 03
LOJ0990d9, HMTGEMOE 9bgOMEO LOVG®NHYZHM 3OHM(ELL FM0EO3L bdob dogdolL
IBREY003mLOEYOOL, MOBOIIIMIOLMZOL 3ObEOEODHO® BoMEOaxooL, bIoL
0039000 dEaoMHBg OMLYOYI EOMOM3YIZOMO TJJMb39390LO O OB OOHY-
00LM30L bAOMO GHOMEIOMOOL OBLODMZMOL.

3MB3MHbHIMO 3030M0MoLMZOL, BOMIMZNEIbMM, HMT 9gOH™MO O 08039

4 U.S. Constitution, Article |, Section 4.
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3MBOE00LMZ0L MG 30BEOOHO 0MYOL BYLHO® 9O MLY O 03039 bAdL, FgLo-
003000, Y6 0ymL FgOMOO Vb6 FOOBY39H0TNYdO, HMIJMOE OIMOZMHBL
30006M339079mL. BoOLYMT0, FMLOTOGOMMYIOL 3JMBOOM YJBMYOOTMLONY-
00 0MNHY36900 FogByzohom FMBYHOL VaEYO0m 06 LOMOIOTM 006JmL 52
@OLHOEOB YIOMMagLOL VTMMGO0m. dbMY, 306MBO FOTMZIMYHOLMZOL 0M3o-
m0obB0bgOL Bogmaby®mobS.

0mLOBOOMMYYd3O YM39em v BamoBoIn 9 mbgm Y6 FoOBY30H™MO
39690LYyH0L MEgqooL LEBM3MYd0 MaM®E IHoHhoL, dLY3) BIIOHOMIYGO
0MHha30m0 3MmH0E09d0LM30L. TggErMmad Mmoo THobhgooL ZMBLAOHYEOOL 3oM-
390mM0 dgbmob, 39-3 376dHo 3obLOBM3MOZL, MM FMLObMHMOOL Loymagm-
00Mm 0MBYMHO oo HhOoHOO®IL d» BgemoBoETn 9O Mbgm®, LOOEOLBOE YOO
300M0ymL 3MWbamaLOLMOOMaYM0 IHOHOL BOGTMIOOAIOMId0. dMBGOL LO-
}YJI39mBY, IHOHY03d 90dmgdd AMO3M3MB 06 EOIVMZMB BOGIMTOan09-
MO 03F-L BOOHIMTOOAEN6gIM MO 30 OHOT0. gL 30MEIOdYMIdS 06393L Thodo-
00L LOZOBMBAYOM™M MEFOBMYOOL 06 IHOHYOOL DOOMBYOOL FOBLOBMZGOL
3™30L0gd0L F0ge LOBOM3®YOOL FOEOBOBOMYOOL MOooMbgddo JhHophoLo ©O
BIOIOOMIYN0 9MHY36900LOMZ0L. HOTOYOEOEOE, OMBOTEYML, LOLOBMZOH™
bod90o0L bgmmobmo gogmgdoL domdg® 3MMOH03IMH0 OH30HMZO 3oOHbNO
@O 30MHOMLOBOBOOMIIZMO® ZOdMNY9bgdd MB0BOBHIMO 3MmEmobhozy®o
30GOH0oL 06 gmbogx®o 35x130L 3096, LOLOFOOMMMIdL yma3gmm30L dMY-
Bm©9096, HM3 bdoMO @OMZMOL ZOBLOHMZMOLOL, JOHY639eMYmMB ThobhoLO
0 BPIOIOOMPOO 306MBIHGOMMOOL O(33Y. 03T-L ZMBLAHOHYEFOIOO JOOMb-
09dMmMdd FMmombmaL, ™M 3OMELOL F0FOBIOYMOOLOL MoMmMgIYEm bdob
0808(390L 3gmbEaL, GVIYBOEOE gL ToLOdMYOgMMNY, MOBOdOMO bdoL doEy-
0L dogmo, OGOVEOLIMN006OE0YIO Lobom.

LOOMHYZDM V3900, HMIGEO3 IMOEOZL bgMOLOM FOEOBOBOMHLOL OGHOL
306LOZYNEYOYMOE 3MI3MIJLIGO O FMoMbM3L 3MMOH03yMH0 HYBMEOL-
306 30330mM03900L PoOML, LOFOGMIINObO O JobMbogMo TJggaoL Y& Y6-
39@ymgzoLMZ0L. 3gHO FOOH0300 FOYFZMOZMY 0GMOFEOBLOM O3mMg6OL MY
AmLOTOO MY EO6NTBYMOO PYZOOMEO O bOZMYOdOEOO FJLOJIYdIGMO — MY
030 360 0969L OOhgHMO 3oM3393M0 39MH0MEOIYMMO0M. MY IMLOFOO MY
3obbomgoL  LoyYdzaMdIe FIMHYIMO, FOZMYIOd OO  FIPMIYOY0V,
GOm0 LEMG® goOBY39hH0M9o0oL FoMYdOL J9uBymL bgmmo. my dMLOIOHMHD
360 0B6OMIMML 30330600 O FMBOBOMYMOO 00MML 0MHY3690T0 LOIMLO-
30OHOM™M 3MBOE00L FgLOBO®HYBYOMOE, MOMJI0L gxdemydgMNd O3MMYbY-
00L3Ob MOZ30L POMBY30.

HhgoL, Gmam®E IHOHoL FMLOFOIOMMOL, ZOIMEEOOMIdOLY O FMOBODY
OYOObMdom, M93Mm390o(300L 39693, BMLOFOOMIYE FYFOMOOL dOG®YYMO
39M0MmEOEOL, 3ooby3ghomadol domgooL 30633039000 gobLOBME®ZMOLO
©0 03 LHOBOGOHOL 9oOMHYHHOOL FMLOTOIGHMMIMOOL FMYIO FOGH0GEHOL To-
B6domdy. 9Lgb0o:

5 (Arizona Revised Statutes, 16-649).
6 The United States Constitution in Article |, Section 3.

Kenneth L. Fields
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1. 03MOIM O O3E6MO0gHdImM MJ3906L 3GHgBRYIMIB(3090L 3d0T0b, BHMEBO
399690600 LYGOI0MO dOMM™M 0L 03900, LOOE M™I396 030m, GMA 396
0969000 M0099HIM9d0 @O LOFOOMMNVH9d0 Y39mO FLOGOL 303G M,
©O 0030 MI39060 MO30 OMBOTbHMO 39000 3OB6LOM30LELO;

2. 300@OMOMHMZ39m MIJ3960 3MOBO LOL3OOLLZO FPMHYIHd0LO O EOL-

(303¢em069060L JgLoObYd, HMEMG G 030HF0YM0, dLY39 9JL3YE039bDH YO

(360dH039m0) HM960639600;

306030006 gm 3MLAYOOLO O 3OE6MO09EHYOOL JYoOMO.

4. 350m030Lgm, HM3 69000009 OOHML Yo6EO 0bgMAIMzbgMm M-
3MMHE 3MBLAOHIYIBFOY®O, dLY3g LOZOOMBIYOMM BM®BHo0m ZobLO-
D3OIm0 39LOOVAN0LO LOFOO MG 030 LEHOB OO HYdOM;

5. ©@OL3Om F930mMmb3900 O FMOJgm OBBWMGBOE0O OOBY39hH0yo0lL
8009609®Y;

6. 0y4o30m F93OMIYO0L OMOOMYO0LY O FoLOYIFMOgLAdgMO FMITYOI-
0900L AMLY®BYH60 30HOEO ZMIBMBYO0L oM30MOLBNBYdOL 3ot ay;

7. 300360090 domd MmJ396L aMBOALT0; bbgo Lohyzgdom, 63 dMgGH0EI-
000 HOPM oOBY39MHomgdogdL o by 3oobyozm 06 0mamMmazqom
®d39bL 309M 30O FoOBY3IH0MYO905Y;

8. 30696yYy39m, H™MA3 00MgdogOMm®m LOTOGOMMOL PBYBOJLMOODY OYHOOM-
000 g3ooByYy39homgdgdolb 30mMmgooL 3GhmgLJY0.

@©@OL3360LOL, hgdo Gg3MBGbEOE0d dIN6ALHGVEOPM FMLOTIGOMMIYOL
06 09 30690L, HMIMYdOE 0606 H096 3MIODH03IH ©O390L FMLOTOO M-
900LM30L, OOBY39H0Mgd0L godmHOBOL d0dHOom, OGHOL 0L, HM3I FgOoOHHOMO
300MmEOoMO dMLOTOGOMMY, MHOE dg0dMadd IGMHOZOMMWIOHMZ060 FOIM(EEO-
MYo0mO @O ©O3900L FgxzoLgdaLOL demogdo 0bhyoEoydo 3gacddbgoom. 3g-
®HhoYmMo dMLOTOGOMMY J6EO 0YML 3060, OHMIJMOE MOZL ZMIBMOHIYMO®
03MIbMOL oOBY39H0emgooL domgool, HMIM®E 3GMEgLOL BoBomdo O
06 096900 30MY30M0 FYINZO® FO@OORBROLML FOAMHOBOMO FOOBY39H0-
@m9d900.
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THE COURSE AND CONSEQUENCES
OF JUSTICE REFORM IN GEORGIA

Tatia Dolidze
Ph.D. in Law, European University, Associate Professor

KEYWORDS: Justice, Judge, Trust

Judicial reform in Georgia started as early as the 90s. Since then, judicial reform
has gone through numerous stages. Since the beginning of the reform until today,
improving the justice system has been one of the most relevant issues for the coun-

try.

It would not be an exaggeration to say that in 2012, with the change of govern-
ment in Georgia, Judicial reform acquired a completely new connotation. In 2012, as
well as today, the justice system was a priority for the government of that time and
for society as well. Therefore, since 2012, the Judicial reform has been practically
taken with a completely new approach, and many significant, positive steps have
been taken in this direction'. Namely:

Some positive legislative changes have been made to reform the High Coun-
cil of Justice. In this case, the main goal was to free the Council from political
influence and to balance the excessive power concentrated in the hands of
this institution?;

The transparency of the system and the self-governing role of judges has
increased. Including the website of the High Council becoming much more
public, information about important events is posted on it, etc.3;

Judicial statistics have changed, the number of decisions in administrative
cases in favor of the state have substantially reduced. For example, in 2012,
79% of disputes were resolved in favor of the state, while already in 2015 this
figure was reduced to 53%;

There are significant changes in terms of statistics of judicial proceedings the
criminal cases. The record high rate of convictions prior 2012 have halved
as of today;

An electronic case distribution system has been launched;

Some electronic services in the court have been improved to a certain extent;

Official Website of the Supreme Court of Georgia: https://court.ge/geo_court-reform.
Transparency International Georgia, The State of the Judiciary, 2016, pp. 5-7.
Official website of the High Council of Justice: http://hcoj.gov.ge/?I=2.

Tatia Dolidze
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e Selection of judges has become a relatively public process. For example, the
selection of Supreme Court judges was practically broadcasted live. Obvi-
ously the results turned out to be quite mixed for many people, but this was
the first precedent of public selection in Georgia4.

Nevertheless, the issue of judicial independence remains a fundamental prob-
lem. We must remember that when we talk about the independence of the judiciary,
we are talking about its independence not only from external factors, but also from
internal influences. The High Council of Justice is one of the most problematic bod-
ies in this regard. It was clear and expressed in a number of conclusions by inter-
national organizations that during the election of the head of the Council in 2015
the decision was made mostly according to personal preferences than the law. As
a result, this clearly means that the court still has internal influences that call its in-
dependence into question. This is why there are still questions about the courts' im-
partiality, independence and possible corruption risks concerning high-profile cases.

One of the dubious circumstances is the massive statistics on the use of con-
viction. More than 90% of the convictions requested by the prosecution have been
unconditionally upheld by the court, which clearly raises the suspicion that the court
is still under the influence from the prosecution bodies.

No less of a problem is the issue of communication among witnesses called to
court. It is a well-known fact that for the credibility of a witness testimony, it is import-
ant for the witnesses not to have communication with each other. Unfortunately, this
is often impossible to achieve, and in practice there are many cases when people
summoned to court talk to each other in the corridor or in the court yard.

The transparency of the sessions is also somewhat problematic. There are cas-
es when the interested individuals are not allowed to attend the sessions, because
the meeting rooms often don’t have enough space for all of them, which cast a
shadow over the transparency of the meetings. With the technical solutions we have
nowadays, we think it would be appropriate for the court to provide broadcasts of
public hearings in large halls, and thus solve this problem.

The conclusions of international organizations have repeatedly mentioned the
bias when discussing political cases. The same conclusions indicate particular cas-
es where officials attempted to pressure the court.

In addition to the above-listed ones, one of the main problems is the lack of ef-
fective judicature in the country. Within the present study, we interviewed about one
hundred business operators, most of whom apparently prefer to avoid solving legal
issues through the courts because they know that this process will be time-consum-
ing and will require irrational expenses. Ultimately, such a tendency is extremely
dangerous, as it will inevitably lead to the disintegration of state institutions and
solving the legal problems according to the so-called “thief in law* methods.

Another substantial problem is that any judicial proceeding can take a very long
time. Decisions on some cases are reached so late that the party no longer has a le-

4 Transparency International Georgia, The State of the Judiciary, 2016, pp. 8-10.
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gal interest in getting the result. There are still such cases in my proceedings, for ex-
ample, a hearing in the Court of Appeals still has not been scheduled for the appeal
filed in spring of 2019. In another case, the party has been waiting for the decision of
the district court for 2 years. In order to economically develop the country, to attract
investments — a safe, comfortable business environment must be created in the
country, which is simply unthinkable without efficient, timely, realistic and objective
judiciary. It seems as if the whole reform is completely focused on independence of
the Judiciary and we have forgotten about effectiveness of this institution, the issues
of its management.

One of the reasons the Judiciary works with such delays is the system overload.
Today, the judiciary is overloaded with the accumulated cases, which clearly hin-
ders processing of the cases. A big problem is that the microfinance organizations
and various financial institutions have filed numerous appeals. For example, during
the pandemic, the issue of e-registration has become even more critical as microfi-
nance organizations have filed hundreds of cases electronically, which added to the
pressure on the already overcrowded judiciary.

A big problem is acquiring information from the court. For example, the court
hotline often does not answer incoming calls at all. In case they answer, the center
will redirect you to the office of the relevant judge where, to put it mildly, you should
be very lucky to be answered. In the regions, district courts use electronic services
less, which makes the work process much more hindered.

We need to remember that the judiciary is a service that the state offers to peo-
ple and, like any service, it requires rational management. There should be a funda-
mental change in the system management style itself, if internal resources are not
enough for this, there could be used a so-called outsource service to diagnose the
problem and solve it. A number of large ministries in Georgia have already applied
a similar solution.

Although virtually there is no conference, event or gathering where |, personally,
haven’t addressed this, unfortunately nothing changes from year to year. The sys-
tem is still distanced from higher education. In fact, in my opinion, judicial reform
begins not with the judiciary or the High Council of Justice, but with legal education.
It is necessary for the judiciary to be closer to the university education and primarily
the style of court internship should be changed. Nothing has changed in this regard
over the years. The internship is very formalized, the internship of students is mainly
limited to doing very technical work and is less focused on acquiring practical skills.
To make an internship effective in the court, it's better to accept a relatively small
number of students for the internship, but to make their practice more productive,
namely:

e First of all, we should define the competencies, knowledge and skills that the

student should acquire as the result of an internship;

e We need to write down the methodology by which a student should acquire

the specific skills;

e The internship process should be established within a specific time frame;
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e There should be a system and / or method that will assess whether the stu-
dent has gotten through the internship process, whether they have received
the knowledge that was planned within the internship;

e The internship period of the students should be counted as a working expe-
rience.

For educational purposes, it is recommended to create a unified electronic da-
tabase of court decisions of lower courts. On the one hand this will increase public
confidence and on the other hand it will help the next generation to refer to, use,
learn from the court decisions.

And finally, we should know that there is no issue more important than the judi-
cial reform, on which the democracy, economic development, order and well-being
of the country depends.

BIBLIOGRAPHY:

1. Constitution of Georgia (In Georgian);

2. Law on courts of Georgia (In Georgian);

3. Transparency International Georgia, The State of the Judiciary (2012-
2016), 2016 year (In Georgian).

NOTES:

1. Official Website of the Supreme Court of Georgia: https://court.ge/
geo_court-reform (In Georgian);

2. Transparency International Georgia, The State of the Judiciary, 2016,
pp- 5-7 (In Georgian);

3. Official website of the High Council of Justice: http://hcoj.gov.ge/?1=2
(In Georgian);

4. Transparency International Georgia, The State of the Judiciary, 2016,
pp. 8-10 (In Georgian).



#16, January, 2021

No
(IS

3MBBI®IBBNOL 3O MAJo0)

doMO)L3LO3ITIoNL MIBMGHANL
d03%Q065MIMo0 LS dIRI3J0()
LOJOMO)3ILMA()

MOMOS OME0dY

bodoGoenol comghorto,
9360300 bobbogenm nbogg®bohgho, obozotgoncmo 3GHM9beeN

bLAd306dM LOMY3JBN: LOLOTOGOIMM®, FMLOIOGMMY, BOMOO

LOLOTOO MM GIRMGTO LOoJoOHm3zgemmIn, 96 330093 90-006 Bmyodo
©O0Bym. 3oL 3gMg LOLOTOOOM®M GIBRMEIOD OEVIOMO JHO30 o0dMY. M-
RMOIOL EOBY500OL6 OMYFY FOOMMALOFIYMYO0L LOLHYTOL gogdsmdgLy-
00 9Om 9gOH™MO Y39modg 0JbHHomyado Logombood J3gyobodo.

30039(H907m0 0 056900 MY 30(hHY30m HM3 Logodmzgemmdo 2012 By,
bgmoLYBRMYO0L 33MOMYEOLMOL GOMOE, LOLOTOGHMEM OHIBRMGIOE LEOY-
Moo obomo gm@g®o Jdgodobo. 2012 BombL, oby3g GaMOE O®IL, do-
HOM3LOFIIGO0L LOLHYTO BOMIMOAYOO FOT0bEIEO byeMOLIYBEJOOLO
@0 LOBMEOOMYOOL 3BHrOMGMOHYHO®. V30H™M3, 2012 BEMOEOL 3MOIJH0IIMO®
LOIYOOE OO0 TFOOMYO0m FOZMIJIMEOO LOLOTOOMMM GOHIJBMOIO O
08 3030OHMPYMYd0m OGHOGM 36033690MM3060, 3MBODHOIYMO 6OO0F0 0760 goEo-
©309mo’. 39MHIME:

e 30M3399M0 OMJO0MO LOZOOMBIIOTN™ (33CMOMJOd0 0JbO ZObbMm-

M E09MadImo 03LHOE00L LOdFML HIBRMEGI0MYdOLMZ0L. 08 Fgombgg-
3030 doHomo@ 30006L BOGIMOanbmo 0gLH0E00L LOdFML dmemado-
3360 303cmM96900L0a06 3OMOZ0LYWMYdS O V3 0bLEHOHYGOOL byemdo
0033MmYM om0 goodghgoaemo domoyBmgdoal @odOMObLYdY.2

e 300D0MEO LOLAHYTOL 3odd30M30MMBO O FMLABOOHMIMO MZOMITO-

H®M39emmd0L Gmmo. 3om Jm®oL 0gbhoEoolL Ydomamagbo LoddmL 39-
0-3396 0 3obEo 3OE0mMgo0m JRO® LOFOM®, 3oLBY bEydd 8603369-
mM3060 MMB0oLANYOxdOL gLObYd NBBRME®IVEN0L ObMOZLYO O 0.3.3
e J90330m0 LOLOTIGOMM™ LAHOHOLHOZO, VINBOLHGOE0IYM LOGF9godY

1 Logdotronggamml n8gboglo LobBootaenml magozosemyée 398 ag9éoo: https://icourt.ge/geo_
court-reform

2 bogémoaménbm 303&30630@«:60 bodoémmqmm, boboaoém@m bob@gaob 3@80030600350,201 6,
33 9-7.

3 onbhogeol n3smemgbo Leddml maogazosmmy®o g98-33g96ceo: http://hcoj.gov.ge/?I1=2

Tatia Dolidze



N
NO

#16, oob3z0é0,2021

Tatia Dolidze

3MBBI®IBBOOL 3O MAJO0

0MLAdOMOE FYAFOOEO LOLYEIBORM®L LOLOMZJOMME T0MIYOIYM Zo-
©06Y39MHomgdomo MHOMOIbMdY. 30830mMomo@, 2012 Boemb bdobymMaBo-
BOL LOLOGRJOMME FOOBYWLO EOZ0MO 79%, bmm™ 3339 2015 BymmL
9L 80H396909mM0 53% TJ93(306HJOIMOY;

e 06033690mMmm™3060 (33cM0Md9000 LOLLEMOL LOOIGMMAOL LOJIgmO Fo-
Bbom3z0L LHOHOLHOZOL gHromdn. 2012 BMO3EY 3ododhyndadam gobo-
Hh9bmO BHY3MOOIYMO® FOMOMO 3d0H3906909M0 @MYL FOIMIOGGMOOM
30600936 909M00;
00M>gda9EO LOJAJMO oboBoMadoL geMggbhGMBIYMO LOL®HYIY;

e 30M3399mMBomo® ©O0b3gB6o LOLOJOOMEMMTN 30M3ZIIMO geMadhHE M-
B6ymo LY®300LHd0;

e JmLOIOGMMaMO T9MHg30 ZoObEO TFgoMmgdom LOFOGOM®m 3OHMmEaLO.
0080MOmMO® J99609L0 LOLOTOGMEMML FMLOIOMMYgo0L Jghhgzo
3MOJH0ZIMOE 30OHO306MH gm9®T0 3oO0G3IIMEO. 3bOE0O 93900
0936M0LMZ0L LOIFOMEO OOVYOMZIOOMIOH0 dMAMABEO FOaEMOT gb nYym
LogOMOHM FgMhgzolb 30MH39mM0 3MH939Y0H0 LogoOm3zgmmman.*

003090300 030LY, 333 oMy 3O MOMTOE MHHYdO LOLOIOO MM
©O3MY30IOMMO0L LOZOMbO. YOO 330bLM3IL M3 G MOaLYE 3LOYOOH™-
00 LOLOFOOOMML EVIMYINEJOTMOODY, OF LOYIOG0O LOLOTOOIML O-
3mMmy30090MmMOOHY 0O FbMIMMEO 30MHg BOJHMGYd0LOZOD, OGO 0O Zo-
3em9690600L0306. 03 bM03 07LHOEOOL YAdMMaLo LoddMm 9O m ghmo Y39moOdY
3OHMOMYTYH0 MMZobmo. 2015 Bgmb LOOFML bygMAdM3069MOL dOMNHHZOLOL
3OoLOLY 0Y™M® O gL VGOGOHMO LOYOMOTMGHOLM MGZOBOBOEF0OL O3L3BOT0
@ORB0JLOOEO MM FOEOBY39HOTNYOO F00MHOMEO JBROM 30MHOEO ObBYMOg-
000 30MY 306Mbom. JgI3OwE 3OOV gL 60TBOZL 0TOL HMA LOLOTOO XM M-
30 396 30093 0G0L 0LHMO JoEO dogmYbgoo M MIJMoE3 9939393 ©Yygb9dL 3oL
©OIMYZ00YOMMOdL. LBMGMYE V30h™M3, EMYIEg GOHYOO JombzoLb 6036500
3obdoycmgogmo LOGdggdoL gobbomazoLoL LOLOIOGMMMM®ML F0y39MHIMYOMM-
000, EOTMYIYZOEIOMMOOLO O FgLOdm™ ZMHOHIYBRE0OL GOLIJOMOL OZO3T0-
©9000.

9O 9o LOYFEM 3oMYIMYOOL BOFOMOOAIOL dMIZIMNOL MMBOLJNGIOMO
300mygbgdolL doLOY®O LHOHOLHOZO. OGHOMEYdOL dboGoL dogH TJodEama-
MMO0m IMmbmM3bomo d9M339m0L MMBoLANYOOMO 90% dgHo IYSOOMOMO
0M0OL O33OYMBOYOIMO LOLOTOIO MM M®ML FbGHOEOL, MOE LOOO dOEYOL
9930 30LBYO HM3 LOLOTIGOMM™M 33O OMIYOOHYOHOL MOZOBMMO O3 Y-
60L g93d oMabL.

0MHOBO3MHd OO 3O MOMY30, LOLOFIOMMMT0 odMJIdLbYdYIO dMBIY-
900L 3M3PY6030300L LOZOMbO. LOYM3IMMOMO FBMO0MO BOJH0O MM dME-
d0L H3gbgdoL LOBOMMOOLMZ0L, 3603369(MM30b00 FMBIYYOL OGO JMbOIM
16090 MO0 9OMIO6H0M06. LOTBYbOOHME 030L FoMBy30 bdoc gdmbzg30-
30 J9dmndgm0d O 3MOIH0300 3MO3MMOE Jgbazadom 890mbzg3o HMEY-

4 bogémo}?méobm 603330630@:050 bodoémm@m, boboaoéqum bobosaob 3@3003060)350,201 6,
a3- 8-10.



#16, January, 2021

N
(@8]

3MBBI®IBBNOL 3O MAJo0)

LOE LOLOBIGOMEMMT0N EVOOGYOYI 30MYOL, EIOHIBROBLO MY LOLOIIO MM
9%m30 09430 9O MBOB69MHMOL JOMOGOMMBO.

BoBommoMmog 3OMOIMYTO0 LOEMTOMO LOFOIOMMBY. dMOL Fgdmbzg3900
HOEaLOE ONbHIMHgLYdYIM 306MHgdL O0G gdemaz30m LOTPOMGOd OYLEGOMB
LbEMIYOL. LOJF) 080T0d GMI LbEM®MAVMO EOMBOBYd0 bJod Tgdmbggzo-
30 yzgmo ©oob®mag®mabgdgmm 306H9dL 396 ohg3L, LOOoMMMM® §0330 oo
03960 LOEMIOMO LOFIOMMOOL. PMY306EIMO HYJo0zxIM0 FgLOdmmydTN M-
0900L 306095030, 30JOHMOM 06 076900 JOH0azm LOFOIO™ LbEMTYooL H®o-
BLENVOEOO LOLBBVGOMMM®MA YDIYOBIIMYML OO EOGOOHYOT0 BV FMbLBOEO
00 3G MOMYIdL.

LOYOMOTMEOLM MGROB0HOEF09d0L EOLZZDYOT0 OMOIOMbyM 06O OMBOT-
B6ymo 3mmobhodo®adym LOJ3gMmO gobbommazolb HHbHLEOYOHMOO. 03039 OL-
3369030 ©oxr0dLOMYOYIOO FOMZJIMO BOJHYO0 HMOILOE MOBOIYOMOOL
306H®MO 3b®OEOL Va0 3JMbEO HYBMMOL EFIMOOL LOLOIOOIINMBY.

890mm 0Mb0I6YmOo 3OHMOMYId0L oMY, 9hm ghmo doMgymmo 3O M-
0300 9RBRIIJHIM0 OO ALOFYMYO0L OO OOLYIMOY J39Y0bodn. BnbOI®Y-
0069 33mmY30L BOMamYodo H39bL Fogd Fodmzombym 0g6o dLOAEY 60HHYL
™M39OHOHM®0, HMIJEMMO OO BOBomOo 03FMO0650L MO30 VOOMOEOM™ML Lo-
LOFOOHOMML gBom LOFOOHMHMYIGD030 3OIMOMHYIO0L FMF30MJOOL MOOZOO
03000 MGM3 9L 3GOMEILO EOMT0 3o0BHEMadd O IMYBH30 dOOMOEOMBOMY-
0 bo®Ed0L gomygoo. LOdMMM™M §O3Jo, dLAMO HYBDIBE0d JOMGLOD LO-
30300, o306 0L VYEOEYOIMOE 30330Yy306L LObgmMABo®m 0BLAHIYHOE0YO0L
HM3930LO O LOFO MG 030 3OMOMYTgo0L 9.6. JIOOIYM®M FGOMOJO0M
300g6OHOLMOD.

3009L0 3OHMOMAYTOO 0LOE, O™ 6500L30gH0 LOLOJOOHMMM®M O30 do-
mM0Ob oo bobo 06gemgdo COHMT0. 30393 LOJ3990Hg goOBY39hoemg-
00 a0 08abo® 33006 MM®MA FboMagL dMOG oohB0d LOTIOMHIMYdMH030
006(9®aLo doomm™mL Jg9a0. AL BOGMIMYdOT0 MY OGHOL dGOIMHgOHMO
oLYMO LOYTY, B03OMOMOE, 2019 BamoL godoGbYmdg Jghoboem LOO3YMO-
3om LOHOZOMBY OWIYOY OO HObOTbIYMO LOV3gMOEOm LOLOFOGMHMMA0
LbEO®AL. 9o g m LOJTYD 30 FLOGY 2 BYMNO JEME YOO GOOMBIYMO LOLO-
F0MmOMML 3oOBY39HomgdoL. gd3gybob 93mbmanzyco gobzomomygonl, 0b-
39LMH030900L FMBO30LOM30L J39Yobodo PbEO T904a60L d0HBBLOLOMZOL
JLO@OHMbM, 3MIGBOGOHYMO oMM, HMIMOL OOLYOMdO JYOOHOMMEO Bo-
®OmYIYa969mM00 9BIJHIO0, @OMIYMO, MHJOMoLHYIO0 O MO09JHydo To-
HOMALOFYMYO0L oM39.0906900 TJMOd9FOMYdd MOMIML, MM OO6OE
GH9BM®3S LOYMOE OGOL FOEOOMYMO LOLOFIGHMML EOIMIYZOOJOM M-
0009 O H396 30330306y 03 0BLAHOHYE00L 9BIIHIO ™Y, dobo dOOHM3Z0L
Lbogombgdo.

LOLOTID ™M LOLAHYIOL dLYMO FgBYIEHLY0900m FJFOMO0L 9o gEHMO do-
89900 LOLHYTOL FOODHZOOMIYIMOL. EMILEWIMOI0m LOLOTIGMM™ LOLE®HY-
30 oMb oOMH30HMIYIM0O EOZOH™M3Z0eM0 LOFIgad0m B MIGMMO oM (3bo-
©00 B9MbEY0d LOJIgMO dobbzomd. OO 3OHMIMYIOd F03MH™M LOBNBOBLM

Tatia Dolidze



NO
~

#16, oob3z0é0,2021

Tatia Dolidze

3MBBI®IBBOOL 3O MAJO0

MMH3o60bH030900LO O LL3OOOLLZO BWOBOBLYGO 0BLEHOMYd0L F0gE TOLOYOH OO
39hobommo LOGOHGMY00. FOZOMOMO, 306YT00L 30O MdYdT0, gmgdbhO™by-
Mo ®930LHEGOE00L VAMIFgEgo0LOL gL Logombo 3093 JBRG™® 3630390 ©O-
@30 ®HOEa0b 30360 MLOGWOBOBLM MGFO6NBOE0YOTd dLMdOm LOGTg dgohobylL
9@ ggHOMBIYM O M3 3093 OFOHO0mM0 B6HbO OMIMHBEO DLYOE OOO®H-
3060mym0o LOLOJIGOMM™® LOLHGBOLMZOL.
30009L0 3OMOMHTOS LOLOFIOMHMMEOODL BBRMMIdEOOL doMYod, 3Ogo-
MOMOE, bAoMHO® LOLOTOGOMEMML 3bgemo bodo LOYEMME O 3oLYbMOL Jgdm-
LI HBOGYOL. 3oLPbOL FYaM393030 30 396HH0 3od0LOAOOMYOm JgLodOTaLO
3mLOTOOHOIOL V30GOMHT0 LOEOE OO HM3T 3MNIZ0M dOMNOD YOO Fogd0-
FOOHOMMO HMA 303oLbmbB. MYa0MmBy0d0, MO0MBYCEM LHLAdOGOMMMYOT0 LO-
LOTOOMMMIO0 BOZMHdO® 04969096 geNgdHOIMBIYM LYGHZ0LHOL GOL ZOTM(3
LOFYIOM 3O MEGLO FOBFOMYO0m FIBIObYOYENNO.

h396 96O azobLmMzaL, GM®MAI LOLOTOOHMMM™M LOLHYTO 9oL LH®30LO,
HMIJMLOE LOobgmMABoB®M LMOZOHMOL VEVBNOBYOL O BMaM®(E 69d0bL-
d0gMo LY®30L0o, oLoE LOFoOHMYOL GOE0MbOMYM FoGOM30L. Yoo dmb-
9L YFyommE LOLHY3OL 39695396H0L LHoMOL do®gyrmo 33MOMMHdd, MY
030LmM30L LOZFOGOLO 06 0GOL Joo GyLbeHYLO Jgbodmmo godmygbydymm
0g60L 9.6 dSgOLMGL LA®30LO 3O MOM430L E0OaBMLHNZ0LO O dobo go-
@0gd®moLOM30L. ALEOZL FOAMLOZOML Y339 30OOMO OGOOYOHMAd 0TV LO-
3060LHGB ™A LogoOHMZgeMMIo.

303b9030@ 030LO HM3T 3MOIH0IIMOO OGO dOLHdMOIL ZMBRYMYO(300,

Mmmbobdngdd MY 930900 LOOOE 30MHOEOE 39 dMBOILYI LOZoMbL 06 3o-
0dLOMgd BENOEOb BoOdEg LOAGYLOOME OOHOWIMO 033™Madd. LOLEHYTO
3303 @OTMMYdIMNd JFOMMIGL 06O godL. GJOmMmYOHOE HYdo OdGHOm
30OMMMALOFIIMYO0L GHIRM®TO 06Yygdo 0O LOLOTIGMMM™MO o6 0yLHo-
300L PFOMEMYLO LOdFMMO, OMOTJEO 0YOHOEOIMO FOBOMENYO0M. OPYBFONYOY-
™m0 LOLOTOGOMM®M LOLAHYTO EOYOLbMMZIL LOYLN3g®LOMgH™ LEOZEHOOL
@0 30639 H0gdo 6O J90330mmL LOHLOIIO MMM LHOFOGMYOOL LHoMO.
Bomgdolb dobdogmdg 03 bGMH03 0OHORIM0 FH3E3Mmomo. LAHOFOMYOO OHOMYOL
doemdg mG3OMOdYdHM bOLOOML, LHYIBDHMO LAHOFOMYOO JOGOMOO® Y-
dmoqmoMamgdd domdg Hogdboza®o LOTPIOML 39M9d0m O BOZMYOOE dGMOL
MMH096H0MYoYmmo 3MOIH039mo J6oM-H390900L d03930dY. LOLOIOG XM MT0
LAHOFOYOOL obEaL G®YOMIYMH0, PAFMOgLOO LHOFOMYOODY domagdgen 0goobL
LOHYIEHMO FgOGMYd0m B30 BOZOEO, 3dOaMOT ddMO LHOFNEIOS gobEaglL
I036H™ 390930060, 39OIME:

e 30039 ®0gado 36O 3oboLOdM3IOML oL 3MA39hHob(30gd0n, 0L FMEBY
MY 60G900 GMIGMOE LHIYIOHTO YOO FooMML LHOFOMYdOL BgEg-
30Q;

e 60 g3onBgdmL 0L FGOHMEMEMMANO BHMIMOL LOTYOMYdoMmOE LHYWDI-
B(H30 YOO 390d06ML 3MBZGIH YO POOEHYdO;

e DLHOFOM®HO0L 3O M39LO YOO FOBIOML 3MBZGIHYM 30EHOT0;

960 9MOLYHOMOAL LOLHYId Ob/O FgoMmEO GMIgEoE JgoxsobYdL



#16, January, 2021

N
(@]

3MBBI®IBBNOL 3O MAJo0)

@OJMMO00 MY 0O LHYIBEHTO LHOFOGYOOL 3B M(39LO — 9.0. JooM™M MY
06O 0L 3MELBO HMIgEMOE LAHOFOGYOOL BOGOFMYOT0 0YM EORIZI0NO.

o LHOFOGHOOL 30O LAHYOYHOL YOO HogMZOMM™ LYOFTO.

LOLBOZMM B0BBYO0M3g, LOLYMHZgEOn FMbEYL J390aman 0bdhLHObEO-
9000L LOLOTOGMIMM FOEOBY39H0MY0900L 9O MOV gMagdhHOMBbIMO dOBOL
399abo, gb gbmo dbMHog 3odOHEOL LOBMFOOMYOOL BEMOOL bmemm dgmcg
0b®0g3 9MAO30MM MOMOOL OYL3OM®YOd OYYOHEOOMB, 3odM0ygbmb, 0LBO-
30mmMb 0GHLYOPMO LOLOTOIO I M OOBY39HOTNYO9O0.

@O 0MMML. Y6V 303MOIM HMI OGO OGHLYOMBL LOLAdOO ™M™ LOLEHYIOL
GHgRM®3OdY JBOH™ 3603369m™m30060 Logombo, LEMG®YED ©TOdJO EOIMI0EI-
090 g39yboLb a3m3mHOH0IYMO, 93MBMIN3YMH0 3OB630MmOMYdd, BaLMogo O
0O3006900L 39M0MMOOMYMOD.

003(MY936363CM0 MOOIHIOIMO:

1. LOJOOMIYEMML ZMBLAHOMHIE0Y, LOJOIOMIIMM™ML LOIObMBIYO-
e 30369;

2. LOFJOOMZIMML 3OB6MBO LOgGO ™M™ LOLOTIGOMHMMYdOL Jgbobyd;

3. LOYOMOTMGOLM  3odda0MmZOMMdd  LOJOOMZgIN™m,  LOLOIO-
GHome bobHYdoL dEaMIdOHMYOL (2012-2016), 2016 6.

Tatia Dolidze



N
(@p}

#16, oob3z0é0,2021

Irina Batiashvili

3MBBI®IBBOOL 3O MAJO0

PANDEMICAND RESTRICTED
HUMAN RIGHTS

Irina Batiashvili

Lecturer of Constitutional Law and Human Rights,
Law and International Relations Faculty, Georgian Technical University

KEYWORDS: Pandemic, The rights of employees, Freedoms of assembly and
movement

“COVID-19 is not just a health issue;
it can also be a virus that exacerbates
xenophobia, hate and exclusion”
Antonio Guterres.!

If we recall the recent past, local virus attacks and pandemic situations have
occurred several times in some countries in the 21st century. However, 2020 turned
out to be a particularly heavy year for the whole world. The coronavirus crisis has
covered the world and threatened the major benefits of humanity: life, health and
democracy. In one of the statements, the UN Secretary General calls this crisis as
the human crisis. These two words clearly show the huge and severe traces of the
pandemic on the path of human development.

Since the start of the COVID-19 outbreak, United Nations human rights officials
and UN-appointed independent experts have been stressing the importance of pro-
tecting the rights of people for democracy, because it was obvious to all human
rights defenders that to fight the pandemic, the world would have to restrict a num-
ber of basic rights for some time. UN High Commissioner for Human Rights Michelle
Bachelet in her statement underlined that every state must use all resources and
unprecedented measures to protect the key rights, as has happened in Europe. Em-
ployee rights are number one in the list of key rights. The state must take all effective
measures to minimize the number of people who have lost their jobs as a result of
the pandemic and made unemployed.

Unfortunately, in the course of the pandemic in Georgia, a list of effective mea-
sures and appropriate mechanisms was not created through which the growth of un-
employment in the country would been minimized. | think, our country should further
take into account the regulation on health in England adopted by the Parliament of

1 UN Secretary-General. https://www.un.org/en/un-coronavirus-communications-team/protect-
ing-human-rights-amid-covid-19-crisis.
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the United Kingdom on the basis of which new national restrictions were set from
November 5 on a number of issues. With these restrictions, we also meet a high
standard of protection for employees, according to which workers in any part of the
UK can retain their job, even if their employer cannot afford to pay them, and be paid
at least 80% of their salary up to £2500 a month.? With the above Coronavirus Job
Retention Scheme?, the United Kingdom has fulfilled a positive obligation towards
its population. In regard to the budget of our country, it is of course difficult to take
obligation of paying at least 80% of salary to workers in period of the force-majeure
situation. However, our country was able to partially fulfill the basic obligations of the
social state defined by the Constitution and during the pandemic period, was able to
help with a minimum monthly amount to the employees left without salary. Why did |
mention this topic and how it is linked to judiciary? The answer is simple, the pandem-
ic results are slowly affecting a not-so-small number of employees, in the near future,
those people will apply to court, who were dismissed from work by employers as if this
dismissal was in accordance with rules of Labor Code, given in Articles 47 and 48. Itis
also noteworthy that most small businesses, will cite on economic circumstances that
led to the reduction of labor force as grounds of the termination of the employment
contract and to prove it they exactly will bring the reduced profit on the background of
the pandemic. In my opinion, we should prepare our justice system exactly in this part:
what will be the view of the court in this situation, when the current legislation provides
for the dismissal of an employee due to economic circumstances?

| suggest to the judiciary system to take the following steps: judges should be
trained in this area and an appropriate qualified team should be set up in court, who
will be able to see to what extent the company, which fired employee due to economic
circumstances, had the opportunity to take alternative measures, adapting its budget
to the current economic situation, to manage finances more efficiently to avoid the
financial crisis and the need to reduce the workforce. However, at the same time the
judge should consider the fact that the company's profit-making cannot be considered
from the moral angle and at the same time we cannot limit one of the most important
achievements of a democratic state — free and competitive business.

In my opinion, in today’s world, which is battling a pandemic and watching the
coming years with fear, it would be good if we had an entry similar to the UK regu-
lation in the Labor Code. This entry should be clear and coming into force only in
the event of an officially recognized pandemic in the world and in our country and
relate solely to the right of employees to retain their job despite the non-acceptance
of salary. The whole world recognized that Georgia was one of the leading countries
in terms of coronavirus control, management and healthcare system management.

However, the management of the pandemic, the protection of human life and
health, in some periods led to the restriction of some of the basic rights guaranteed
by the Constitution of Georgia and the European Convention.

2 https://www.gov.uk/guidance/new-national-restrictions-from-5-november?fbclid=IwAR2k2s-
FyLh3ILfpbqW5n3y_wuEvEy8k2JDxO_buENb-h4lkQ2Y-HTBX1egg#moving-home.
3 https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme.
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Particularly evident is the triad of fundamental rights in the shadow of the pan-
demic:

e Freedom of assembly;

e Freedom of expression;

e Freedom of movement.

The above three rights are quite interrelated, although all three are independent-
ly functioning and full-fledged freedoms. None of them has characteristics of ac-
cessory*. However, often, unfortunately, lawyers confuse "consequential result" and
accessory. Restriction of the freedom of assembly by the state in a certain territory
does not automatically prohibit movement in that territory, if it is not stated in the
Restrictions Act. As for the consequent result, we see this result when freedom of
movement is prohibited for a certain period of time. The consequent result here is
the restriction of the freedom of assembly for that period of time in the open air, if,
of course, this freedom also is not restricted by the law of the same restriction. The
most obvious example of this was the time limit 22:00 to 05:00 set by the Ordinance®
of the Government of Georgia in November 2020. According to the background of
the pandemic, given the current epidemiological situation in Georgia and the rapid
increase in the number of infected, by the decision of the Interagency Coordinating
Council, local restrictions were imposed, which meant restrictions on movement,
both on foot and by vehicle, from 22:00 to 05:00. Misinterpretation of the law often
leads to further incorrect legal assessment. From 22:00 to 05:00 the freedoms of
assembly and expression normally continue to function indoors, however with the
effect of the consequent result on outdoors gathering. This means: the restriction
of freedom of movement caused the territorial restrictions of freedom of assembly.
As all lawyers know, freedom of movement is not an absolute right and it can be
subject to a number of restrictions. According to Paragraphs 1 and 2 of Article 14 of
the Constitution of Georgia (freedom of movement):

“1. Everyone lawfully staying in Georgia shall have the right to move freely
within the territory of the country, to choose a place of residence freely and to leave
Georgia freely.

2. These rights may only be restricted in accordance with law, for ensuring
national security or public safety, protecting health or administering justice, insofar
as is necessary in a democratic society”.

The fact is that in order to protect health, the state has the right to restrict freedom
of movement. However, in addition to the legitimate aim, restriction must correspond
to a set of principles and elements in order to be subject to constitutional-legal
justification and not be qualified as an infringement of human rights. Before | list
these universal principles, | would like to point out that freedom of expression and
freedom of assembly are non-absolute rights. However, these rights are regarded

4 Arright that is connected to another right in such a manner that it cannot exist without the latter
right is an accessory right.
5 Ordinance of the Government of Georgia N670 on making amendments to Ordinance of the

Government of Georgia N322 “On the Approval of Isolation and Quarantine Rules” (Ordinance
N670 — date: 09.11.2020).
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to be one of the fundamental values and in case of their restriction, the aim of the
state must be absolutely transparent.

We are a party to the European Convention (High Contracting Party), so | will list
legitimate aims in which freedom of assembly may be restricted:

According to paragraph 2 of Article 11 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, there are aims in which a
State may restrict this right:

No restrictions shall be placed on the exercise of these rights other than such as
are prescribed by law and are necessary in a democratic society:

e in the interests of national security or public safety;

e for the prevention of disorder or crime;

e for the protection of health or morals or for the protection of the rights and

freedoms of others.

Also, if we rely on the European Convention on Human Rights, the interference
with fundamental rights permissible if it is:

Prescribed by law;

Serves the achievement of a legitimate interest;

Necessary for a democratic society;

the extent of the limitation is proportionate in pursuit of the identified legitimate
aim (measures were proportionate to the legitimate aims pursued).

As | have already mentioned, the interference of the state with fundamental
human rights in order to be subject to constitutional-legal justification or, to put
it simply, not to be considered as a violation of human rights, must meet certain
principles such as:

(guiding principles on the margin of appreciation)

e The principle of proportionality;

e The restriction must be effective to achieve the legitimate aim

(effectiveness of procedural measures taken);

e Restriction must be necessary.

the existence of a pressing social need in the period of the interference

Finally, and most importantly, all lawyers should be aware that interference with the
area protected by fundamental rights may be subject to constitutional justification if:

e |tis based on the constitutional-legal limits of a fundamental right;

e This limit has been legitimately and proportionally imposed by the public

authorities.

One of the types of constitutional legal limit, in particular, the specific proviso of
the law, can be found in the article on freedom of movement, according to which:

1. Interference should be prescribed by law;

2. The law must serve the certain purposes or be based on certain situations:
namely the law on the basis of which is carried out the interference with the
protected area.

It is clear that the limit (namely the proviso that interference must be carried out

on the basis of law) does not set any priority from the hierarchy of normative acts of
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Georgia to any certain type of act. It's negligible for this entry, be it Organic Law of
Georgia, Law of Georgia or just a normative act made under Law of Georgia. The
main thing is that this act has legal force.

| will review the Ordinance of the Government of Georgia on the Approval of the
Isolation and Quarantine Rules, which restricted the freedom of movement:

e The general regulations of this Ordinance defines the purpose for which this
Ordinance was created, which includes determining isolation and quarantine
rules provided for by the Law of Georgia on Public Health for the prevention
of the mass spread of the coronavirus (COVID-19), and determining
appropriate measures to minimize the possible threat to the life and health of
the country's population and managing the epidemiological situation;

e And the first article of the Ordinance states the legitimate basis on the basis
of which this normative document was created. Therefore, if we look at
one of these grounds, Article® 453 of the Law of Georgia on Public Health,
we will see that Law of Georgia the last in the hierarchy of normative acts
according to Georgian legislation clearly states that “The rules of isolation
and/or quarantine shall be established by the Government of Georgia or the
Ministry designated by the Government of Georgia”. The relevant quarantine
measures, which in this case are part of the rules, may be determined in
accordance with the rules. Law of Georgia on Public Health defines measures
adopted by the normative act which are temporarily used for the protection
of the health of the population during a pandemic and/or epidemic especially
dangerous for the public health and which may imply a different regulation
than those established by other normative acts of Georgia, including the
temporary imposition of appropriate restrictions in connection with the
movement of persons.

In view of the above reasoning, it is clear that the Government of Georgia had
full legitimate basis for restricting freedom of movement. Similarly, we can cite the
Regulation” of the Secretary of State of the United Kingdom, which entered into force
on 5 November 2020. This regulation applies to a number of health-based restrictions in
England. | will shortly point the list of restricted rights, which is quite large:

e Restriction of Freedom of assembly (which is different for funerals, weddings

and various activities);

e Restriction of freedom of movement. (Unless there is a pressing need to
leave the house);

e Restriction of movement between cities, there is an exception in the case of
the change of residence in that moment;

e The third part is entirely devoted to the essence of the assembly and a
number of restrictions to participation in indoor gathering and in outdoor
gathering.

(o]

Temporary measures to be taken until January 1, 2021.
7 https://www.legislation.gov.uk/uksi/2020/1200/pdfs/uksi_20201200_en.pdf?fbclid=lwAR24Ux-
MI_6z2U6Y7aQep-WG_oLRBibMZ3ft5dD1dUBqwbyNNhJIgk CMHfUU.
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The fifth part deals entirely with the enforcement of restrictions and require-
ments. It is noteworthy that a relevant person may take such action as is
necessary to enforce any restrictions imposed by these Regulations. When
the relevant person considers that the number of persons present at the
gathering is contrary to the rules established by the regulation, he may call
for the dissolution of these persons and also, a relevant person exercising
the power to remove a person from a gathering may use reasonable force, if
necessary, in exercise of the power.

The fact is that in civil society as well as in some lawyers this issue has caused
a great deal of anxiety due to a lack of in-depth knowledge of these issues.

In my opinion, the Constitutional Court of Georgia should take responsibility of
the key mission such as:

Introducing exact definitions and interpretations of fundamental rights for
both lawyers and civil society;

Improving the knowledge of lawyers in following issues: the areas protected
by fundamental rights, the boundaries and measures of restriction, forms of
limits and issues of principles necessary for the qualification of the restriction
in accordance with European Convention on Human Rights, case law and
the judgments of the European Court of Human Rights.

The foregoing may be achieved in a variety of forms: by publishing relevant
articles in the legal journal of the Constitutional Court of Georgia, creating relevant
brochures and planning informative events. Only this will solve the problems | have
raised in relation to the above-mentioned fundamental rights.

"Freedom is a conscious necessity”. — Georg Wilhelm Friedrich Hegel.

NOTES:

1. https://www.un.org/ (In English)

2. https://lwww.gov.uk/guidance/ (In English)

3. Law Of Georgia On Public Health (In Georgian)

4. Ordinance Ne670 of the Government of Georgia on Amendments to
the Ordinance No 322 of the Government of Georgia On the Approval
of Isolation and Quarantine Rules. November 9, 2020 (In Georgian)

5. Ordinance No 322 of the Government of Georgia On the Approval of
Isolation and Quarantine Rules. 23 May 2020 (In Georgian)

6. https://www.legislation.gov.uk (In English)

7. https://www.gov.uk/guidance/claim-for-wages-through-the-
coronavirus-job-retention-scheme (In English)
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0Mobo domonodzomo

bozbbAoNHEO bodotoemolb oo oodoobol

d062000000 793090900b 39060l cngJheto,
bogotrmggcnmb h9dboznto pb0g9ebohghol bodotrorcnobo
0 LOgEMOIMEOL NE0IEHMBJOOL QO3 HIHO

bA3306dM bLOMY33B0: 306Y300, EOLOYIYOYMMO JBMYOJ00, 393M9d0L O
303mL3MOL MO30LYBMYdHd0

"COVID-19 56 560l dberenme 2obdHomganmdol bsgombo;
gb obgzg dnodemgds oymb g06mbo, Herdyenog vddogyendl
Jbgbrozdosls, bodnamzoanl o gotoymanmdsl ”
3bAMbom gmmamylbo’

My 3030bLbgbgdm dbemm BoMLYML, 21-9 LOY3Y69T0 oM 3399 J39Yy690-
30 MMIOMIYMHOE 306H7LIMO HO30oL JgdmHY390L O 306EYTOIYH LODHYOEF0OL
03YbF©®H3g JMbEO 0Ea0Mm0. mYPdEO 2020 Bgemo dmgmo ALOBRMOMLMZ0L
3V0LOZYMGYOYMOE 8d0dg SMIMHBEL. JMOMBOZ30MHILOL 3G0DOLEd MmO
LO@EOMm IMOE3O O LOEGGMbOL B0bodg 3OEMIGOMIOL JaMO3®gLo LOZY-
9900 OOYYH60: LoEMEbmYg, EOBAGMYENMOO O HIMIOOH0O. JOM-9OH O JoO-
63boY00do 3oOghHmL ggbg®omyMmo 303060 08 3M0dOLL — dEOT00LbOL 3G0-
B0oLL PEMEJYOL. 03 MG LO®HY3030 BOMMOE HOBL 306Y300L OO O 3dndY
3300M0 0O30060L 3ObB30MOMYO0L 3dody.

3300 19 ©o6yYygooL 3mM3g6H0OL gogeH ™ML dEVINBBOL JAEYOOMO MA0-
LOL BOGOMBOEAGOMYO0 O OYOHML 09" EOB60TOYMO EOIMIYZOIOJINO
99L39MHY00 30M39m M03do FEOMMOEBIL LObyMABoBMYdOLMZ0L OYBO-
bgo0bom, MYy GOIEIbOE® 9603369MM300600 OOTNOHOL JWIMYOOMO OO(330
©9IM3MOH0oLMZOL, GOEIO0 Y39MMO JWMJOOMO EOF(339MMOLMZOL VTZOMO
04m, HMI 30630dLMOL LOIGOIMM3gMOE FLMBMOML dMYBIY3O 3OM339-
M0 396H0MmO0m G0go doMHomOO JBRMIJOogd0 399DMYEY. FMOZ30MH0 ©O Lo-
33moLbIM goge ™ML VEOTNOLBOL JBRMIIOMO JFOMMaLO 3MIoLOMOL dodgem
00hgmgHoL gobEbogoodo BPLAHO® 0L OGHOL, H™MA 306 bodo gogbzsd 0d JAMo-

1 3996mb 396960yt 8rongobo. https://www.un.org/en/un-coronavirus-communications-team/
protecting-human-rights-amid-covid-19-crisis
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3M9LL YBMYOOL, MMBOL JBRIIHIOVE O(330L3I6 Y3amo LobymIBoxyma
Y390 ®Haby®LO YOO ZoaM0YgomL, HMaM®mE gb FMbEO 93O ™M30d0. JIMmO-

36M9L IBMgdOMO LOVTO 619G OE00M 30MZ39E 0O EOLOGIYOYMMMO JBMHdJO0.
LObYMABOBMI Y39MmO 9BIIJHYG® LOTYOMYOOL YOO FodoHOOML, MM d0bo-
090009 ©00Y396mL 08 dEVINVHHd0L HOMOYEMOO, HMIMYOTOE 3060l
3909300 ©0306MHa9L LOBLOLYG®O.

LOBBYLOOME, LOJOOMZgM™MI0 306@I300L F03EOBOGYMAOL 3G M(39LT0
396 3909060 00 9399dHI®0 LOTYOMI09d0L LOO O JgLododobo 39gobadao,
GHMIMOL 39339MO0MOB PYFIYTY3OHM®MO0L GO EO 39906030 09690M@O 306030-
moBoMyoymo. 3x30gdOMO, h3960 §39ybobmM30L Jg3amado gobomzomobBo-
6907Mm00 3ogeHm0obgdgmo LOTIBRML 3O0OHMOTYOHOL 30g® 0bgamoLbdo Fo-
BAHMYMMIOLMOL EOZO3F0Md0m TOoMIOPYMO MYFIMOGE00, GOMIMOL
LOWYJIZ9MBg 5 BMYFOGOEOD ZoboLOBMZG®O dbogmo ghmzbymo JgdmY-
3900 3mamm Mog LOZMbHLDY. 03 J9dDMPYL390MOb 9P MOE, H390 3b3zgoom
©@oLOJ3YOYMMO JBRMHYOgo0L EOEZ0L FOMOM LEHVBOGOHL, B MIMOL mo-
60b3O® dOgMHr®M006907m0 LOJYBM®L 65000309 BOBoMT0o EOLOJTYdIMaOL
399dmoom J9060GHHY6MB LOTYToMm, 30T0bOE 30, MY oM EOIJoMd3909ML
06 Jgndm0d 3000m30L bgmmxzoLOL goobEY, LobygmaBoxmm EOLOJIgo M-
0L domo bgm®OLOL 3060373 80% goOLEHAL ™3980 2500 BPYbH LHYBMO-
6300©9.2 3MOHMBO30MHYLOL 3gM0oMmET0 LOJYFOML FgboMhAYyLbydaL LYgdom?,
0OH0ohobgmoL LobgmABoB®M3 MO30L J3gyobodo IbmMm3zMYd0 30MYooL 0do-
GHm 3MBOBH0YOH0 30MEYdIYMadd JgoLGHPmo. H3gb0 39yYboL d0yEaHOL om-
30mM0oLB0BYOOm, MO MJId YOO, OHMIYMOO BMGOL-3OFMOHIYM LobhIYo3oodo
©OLOYJF907MO dMLObEYMO0L bygemBOLOL 80%-0L OOLEOL FOMMEOYOYMY-
00L 0MYOO, MYIEO h3nb30 LobgmMIBoBMA BoBoMMdMH 03 Jgdemm 3MBLHODY-
300L 9LO0VBOLOE gobLOBM3MYMO LMEF0OMIYMH0 LobygmIBoxrmL doMHgymo
30MEIoYmMagooL JgbOHYMYdd O YM39MM307xMO 306030mMYMHo MmObbom
306@9300L 3ghom©do bgemxzobob go®adg oMhgbomo OLOJIgogmadolL
©ObaOMmYod Jgdemm. GOH™M3I J939bg 98 MYAdL O MO 303300 dvggL do-
HOMALOZYMGOOLMOB? 3oLPbo oM H0300, 306@3n0L TJgoagoL bym-69-
o 09300 EOLOYFYdYMadoL OGHE MY 0Ly 3Gy OOMOYOcMOO, JobemmaL
dm3030mm3I0 LOLOTOOHMMMYOL F0TOOHMOZ90 0L VEOT000Hd0, HMIMMHdOQ
00mgdmbEO IOMI0L 3MmadLoL BoLYdOL OEZ0Mm, HMIgEOE FMEYTIMOO
47-9 ©0 48-9 39bm 9330 goomoz30LIRBRMGL LOBLOLYHYO0EOL. LOZYMOLLIMO
oL Logombog, GMA PYIgHaLMdY Mg d0HByLHdOL TG MIomo bgmmIg3dy-
mgooL d96yY39hoL LOWIYIZMOE, FOYMOMYO9h 93MbMB03YeH oMgdIMYdg-
oL, HMIGEMO ZOMZOMOLBNBgO0m Lo ™M FobEo dogmalb FgoE06MHYod O
030L OLOTHZNEIOMOM® DIJLAHO® 306Y300L BYMEHY FgdE0GgoHM BMandOL
dmohob96. Hgdo ddGom, H3zgbo FOOMIMALOFYMId0L LOLHYIO DYLHO® ob
3900bom 960 IM303B0O@M™M: MO 0g6900 LOLOFOGOMEMM®ML byE3d 03 Loby-

2 https://www.gov.uk/guidance/new-national-restrictions-from-5-november?fbclid=IwAR2k2s-
FyLh3ILfpbqW5n3y_wuEvEy8k2JDxO_buENDb-h4lkQ2Y-HTBX1egg#moving-home
3 https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme

06060 00M003Z30(M0



(@8]
~

#16, oob3z0é0,2021

06060 00M00IZ30(M0

3MBBI®IBBOOL 3O MAJO0

030030, HMEBO 3MJIgEOO 3O6MBAYOIN ML 93MbMI03M0 3oMaamMYd9dalL
8909300 ©obLOJIgdYmMObL 3od3900L 0M30MOLBNGYHOL?

09 300300Mm0 H3gb FOGOMMALOFHMId0L LOLHYTOL, Zob3zvbMG®EF0HEMM
8900930 60005900: Y6 dMbEOaL FMLOTOGOMMgMO IMIBOYOd 03 BOBOM-
do O LOLOFOYGMEMMTn FgLododobo 33omoxnoE0ydo gyboolb 85Jdobs, HMAT-
md0E 39dmgogb onbobmb ®odabo 3mM330b0oL, GMIgmTOE 93mbm-
3039600 3oMydmadgdoL gom3omoLB0bgo0m 03ydzo OLYFImoYMO, 3JMBbEO
My 06O F9LOJMGOMMLL g™ dMHYGBOHOIYMO dMIgd0, Mg m MO30L0
003590 0OLYOdYM 9§3MBMB0ZYE FIMTOOIMOOL, JBRO ™M 9RJIHYIOO® 3Ob9-
bm®309mMad060 B06OBLAHGOL OGO M3, HMI BBOLLYGDO 3G0dOLO O® Togmm
@0 LOTYIOM dOEMOL FgoE0MYd0L LOFOOMYdO OO EOTIIG0YM. MY, 0TO-
306OMIYMOE FMLOFOOHMMOLMZOL OLOMZOMOLENbYdgMOO 0L BOJHoE, ™D
3M330600L 80ge 3Maq00L 30MgdoL JBEMYOdL 394 30H630b0MOZM FMGOOMIYD
36003030 @O d3OLMOL 9O MO YFMZOOHoImo LObygmMAIBoRmML ghm-9bm
0603369mm™M306 AMBO3M3OMHL — MOZOLIYBOM O 3MBIYIOHIOHIEOD0OD 00D-
69LL 396 3930MYOO3m.

Hhodo 0BG0m, CMY306am LW OMT0, HM3JMOE §oMHdz0L 306®Ia0dL
@O MOb 3030m YYyahagdL 3mIvz3om BamgolL, 3oMan 0gdbgdo, my Hh3gbd IGHMI0L
3M99LT0 ohBOYOO FOgMHM0OH9dYMO LOTIBRML MYaIMOE00L 3LEOZLO HOBO-
B960. 0b0dbymo HoboBgMo 6o 0ymb 3zomom @O dmdagmadaL AbmmmmE
LOgmomdo O H396 J39Yyobodo MBOFOOMYGO® dMOOMYOYIm 306®Idnnly
890mbgg30do o 9bgom®aL AbMMMEO O FbMMME EOLOFIJOIYMMO JRMI-
0oL 89060MHAYOEMB LOBLOLY®O, bgemABOLOL BOIYMYOMMOOL F0YLYHDOZOE.

3mYM3AO LYW OMB VMOV, OMA LOJOOMZgI ™M 0Yym JOHM-9O M0 dMbo-
6039 9439Yobo 3MOHMBOZ30MH7LOL F93039000L, FOOMZOL O FOO6OEZ0L LOLHY-
d0L 9969396 0L 3yMboO.

MJoEo 3067300L FOOMZ0T, dO300bMO LOEMEbMOL O FOBIGMYEMM-
000 ©O(BE3V0, doM3399M™m 39M0mEaddn LOJOOM3GMML ZMBLAHOHYBFOOM ©O
936O™M3umMo 3mbzg6300m oMHObhHoMIdymo dBMa0geH ™m0 doOHOMO®O JBMMYOI-
000L J9dMYO30 3O3MNB6300.

306LO3YN®GO0m VTZOMVY, 306YT00L BMBdY Ao AMJ39gmo HGo-
0O dOGOMOMO JBMJOgd0L:

e 393M900L MOZ30LYBMYOV;

e 303mbo®m30L MOZOLYJBENYOV;

e 303mL3MOL MZ30LYBNYOO.

990momb0db MO LOJO B YOO LOIFOMO OZO3T0MYOIIYMBO dOMNOD g m-
006900306, MYIEO LOJ03) EOIMYPZNIOMOO BWIYO6JEF0MBOGYOOO O LHYM-
BoLM3060 MOZOLYBMYOJO00. OOE gOHML O dbOLOGMYOL dJBEILMGYIM MO,
MJYoE3o bBoGOE, LOIBYOLOGME, 0YIMOLHYOL ,MOBII30 F9I30" VO OJ3ILM-
GHYIMMOO 9gOHMBObYMT0 9P 930m. LOLYEMIBoB™L 309E J93M900L M30LYRBRMI-
00L 390MI30 3OM3Z9IM HIOOHMG00D], O3HMIOHYHOE OO 3B doMd3L 0d

4 2339m0 Yo3emgds, Bm3gamogy oligs o 3933069dcmo Lbgd o3amgdoliorsh, &3 3ol gotgdyg
3653 3godamgde 96LgdmdcL.
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H9GOHMOM0ODd) 3OOOOZ0MIdSL, MY 030L MOMBOBY 03MHdom30L TgLobgd
3006mMbJ0 06 OGHOL FMOMYOYMO. GO 3990900 MOBIY3 FgaL, 03 d9aaL
309030 30306 HMEO 03MHIOMY0d ZoM3393M0 EOMOL IMBO339M30 303M-
L3MOL MWOZ30LIBMYdY. O MObEIN30 FgEIand J93Mad0L MOZOLYWEHO0L
399my30 @O™MOL 00 dMBO339mT0 MY (30L J393, MY MO MJAS YOO, 03d39
03MdOM30L 30b6Mbom gL MOZOLYWINYOOE OO dGOL FdMIOIYMO. d30L Y39-
mMody bomgmo dogomomo ogm 2020 Bemob 6mMgddcmoLb m39d0 LOJOGMZgMM™ML
00036HM™MO0L EOEagbomgdaL® dgmgadc® 22:00 LOOMOEOL 05:00 LOVMOIWY
©OMAIB0MMO LOVMMOIMN30 FYOMIY3Y. 306YT00L BMBDHY, LogodM3ZgE™MT0
0MHLYHOYMO 930YTOMMMMFZNYMH0 FEIZMTOGOIMO0LO O V6ROFOOYOYMMO DoO-
MEY6mo0L LEGOTWO HDOOL goM30MOLBNBYdOMm, PBYJOOMOTMGMOLO LOZMME-
©0603E0M LOJFML FOOBY39Homgo0m BaGHOMM3060 J9dMIY3900 COBILEO,
0303 0379mobbIgOIMEOO FOOOOIOMMYO0L F9OMYZ0, OMIMOE J390MOQ,
0Ly — LOHGOBLEMGDHM LOTPOMagdgdom 22:00 LOVMOEOL 05:00 LOOMOIY.
3O6MBOL OHOLEMG 0 06gHESHYHOMYOO BTGV 06393L F9FPZMA3 VOOLEME
LOTOOMMYOMH0Z Fg3oLYOOL. 22:00 LOVMOEOL 05: LOVMOIEY Obycym Lo-
303930 9369000 O OTMbOHZ0L M30LYWM OO0 HZGYMgdPH 03 daMdgemy-
096 }Yo6gdE0MBoMHgdooL, MIYIEO Moo 0L J3938 893M900Hg MO6II30 Jgoa0L
9x8399dHom, 9L 603603L: HOEEaO0 TF0dMIYO F0dMLIMOL MOZ0LYWMYLY, dLY-

39, GIOOMO0YM JBOIOZOL ©09J390VIO0M Fg3MIooL MOZOLYBIOOE.
GHmam®E Yggmo 0gmoLbHOLOMZOL 36MOMOO, F0BMLZMMOL MOZOLYBINJOO OO

0MOL VOLMMYDIYMO JBMIdd O 0L FMY MHog JgdDMIY390L Jgodmadd ©oO-
9939909006HML. LOJOOMZIMML ZMBLAHODHYEOOL 39-14 Fgbemob (B0dMLIMOL
®030LIBRMYOV) 30MH39M0 O IgMEY 39674Hgd0L MObObIV:

“1. yggmob, 3063 3obmMbogHmHo@ 0dymmade Logodmgzgmmdn, 0943L J39Y-
6oL g HIOOHMGH00D] MOZ0LYTOENO F0IMLZMOL, LOEFLbM3MYdIMO dEOF0-
oL MOZ30LYBRIOE dVOHYZ0LO O LOJOOMZHMMOOL MOZOLYBMO® ZoL3MOL

JIBEYOO.
2. 00 Jx@3mgoomo I9dMYP30 ©OLOTZ9d00 bMMMEO JOb6MBOL FgLodddo-

LOE, EIJIMIOOHOYM LOBMZOOMYOOT0 OPYEOHOgMO LOLYMIBOTW™ 06 LOdDM-
300M906H030 JLOWOMbMIgOdOL PBGOYB3IENYMRBOL, FOHIGMGMMIOL OEZ0L
06 3OOHMALOFYMGOOL OBbMGMEFNGMYdoL dadbom”.

BOIH0o, MMI FO6IOMYMMOOL OE30L dodbom LObgMIBoGML gdemy-
30 J®Mgoo, JgdMmIEML 303MLIMOL MOZ0LYWENYdS. MPIEO MIYaNH03Y-
0 300600 OO OOLYHOMOL FMgmo G0go 3GM0b(303900L O geMydgdbHhgooL
9OHMMOMOMOD, HMIGMLOE YOO JLOOZmdMEAL TFIdMI®30, ™MD OHI39-
0900 ML 3MBLAODHIEOYO-LOFOOHMYIGD03 3OFOOMMYIOL O OO O330-
MoB0E0MOEIL 0EO30000L JWIYOOMO dgemobgzo@. LOKOE 08 Hb0zg®LOMYGO
36063039000 LOOL ROTMZMHO, 0J39 dM3608603, HMI OM(E OIMbOHZOL O
063 J93M900L MOZ30LYRBRMYOOB0 OGO BOGTMOOAEN696 VOLMMYDHIYGD JBMYOY-

5 Logotronggemml  8orogémdal coggboemgds N670 ,0Bmemogeols o 30696h0bal BgLgdel
©98(h 3013900 3qLobgd” bodotoggamml 8mogermdal 2020 Bemol 23 s0bob N322 cooggbocmgdsda
33e0emgd9d0l 3ghobol momdsdy. (Jomgde metomo: 2020 Bemol 9 bmgddgo)
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oL. MY 9L IBMY0900 OMZIN YOO GOM-9OHO YAMOZMIL MOMYOYMHOJOOD O
d0m0 J9dmy30L 93mbag30d0o LObyEMABORML 30HO6O VOLMMYDHIYMO® dodg-
306H30Mg 960 0ymL. H396 oM™ 93OHM3YM0o 3MB396(300L BMBOBOMY J39Yo-
60 (Bomommo byemdgd33magmo 3boMY), 0JgOb dO3MINBOMHY M3OMMLORNDbMY-
00LM30L HOTMZOMIMOm 03 MYZ0HNTIM0 0By JObMbOgco 30HBHdOL LOOL, MO
390mbgga30doE d90demgdo d500Mmy@mL 9369000 MO30LYIBMYOO.
0O30060L JBRMHYIOMO O MOZOLIYBMYOOMO EO(330L 93BM3YMo 3MB396-
300L 99-11 3gbemob 39-2 3x0gHoL MOBOLIOE dGMOL 30BBJd0, O EOMLYE dgo-
demg00 390m9mL LObgMABoBMAI gb JBENYoo.
©0733909m00 08 JBREYo0L gobbm®m30gmadoL J9dMYP©30 oMo 03 893-
®bgz930LO, OHMEO gL OMZOMMOLENBYOYMOO JOOMBOM O VYEOMYIIMMOS Y-
3m3cmOHoIm LOBMIOOMY0030:
o 9MHM3b67xmO0 JIoIHMYo0L 06 LOBMFOOMIOMN030 JLOGBOMbMYdOL 06 Y-
®gLgoOLOM30L;
369LGOZMOOL V6 OHOTOYMOL VMLOIZIMNO;

e 30060MHMomMMmOnLY MY FMEGOMOL 06 LbzOMO JBMHd9dOLO O MOZ0-
LYIBYO9O0L EOLOEOZO.

0LY39, MY EO39YOHOOBMONM OEOTNOHOL JBRMJOOMO O MOZOLYBINYOOMO
©0330L 93OM3YMm 3MB396(300L DBMBOOE, JOGOMOE JBRINY09gddo HOMY30
©@oLOJ39000 MY 0g0:

o 30m30mM0aLBNBYdYMOY 30BMBOm;

e 9qdLObY®YOL 3OBMBbNYEO 0bHaGMgLOL FoMBY30L;

e  OIYBOMYOIMO0O EHYIMIGOH0YM LOBMZOIOMYOOLMZOL;

e 3OM3MME0IMOO EOLObYM 306MB0YH 0bHYGOGLMOL BTG MYOOT0

(80389060 my30H08350 80669600 3BHM3MGE0JNO).

HOMamM®E3 3339 0m360369, 00300600 doGOMO® JRBMIOgddo Lobgmmadbo-
@BML FLOHOEOL HOGYZY, OMB VI35 YOOOML ZMBLEAHOHYFOIH-LOTOOMENYO-
03 3odomHMMadoL 067, 30MOH030 MM 3MNI30Mm, 0O HOOMZOMMML dEOINO-
60L JBMYGOOMO FYIOLZOE, YOO 0380YMBOMIdIL 3OO 33979 3GH06(30390L
GHOMamMO300:

(0993009000 LObgEIIMEZV69™ 36306(303900)

e 3OHM3IMMOEOYMMONL 3G06(3030 / MOBOBMBNYEMHYdOL 3G06(3030;

e J90m3©30 16O 0ymL 30H60L FoLOMBYZ30® 3odMLOOIYE0;

(80@gdcm0 3OMEIOIOII0 8MFId0L 9RIIOIOMV)

e 390909030 Y6EO 0YML OYEOIOIMO.

ho&930L 8096030 363039 LAOIEOVAPIEO LOoFoEMYOOL OEOLYOMAO (O LL3ZV).

@O O0MEMMUL, 03O3EOMIYMOE Y39emody 8603369emMm3060, Yyzgmod ocmabhdo
1600 03MEIL, HM3 JOOOMOO JBMYO00 EOEIM LAGGOMI0 HOMH3d Tgodmydo
©099390090060ML 3MBLAHOHIEOYH-LOTOOMMYOGD03 ZOTOOMENYIOL !Y:

e 030 9®Yd6700 JoGOMOMO JBRMId0L 3MBLAHOHYEOYG-LOTOOMHMHOEH03

BM30MUL;
e gL BM30Mm0 LOFOIGOM bgmOLYBMHdOL Fog® FOOMHMBMTNYGOE 0Jbo Tg-
BOOOIOIMO.
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3MBLAHOHYEOYOHO LOTOOMEYOH030 HMZOGOL g m-ghmo Loby, 3o dmE,
3006mMboL OZMB3MYHYOPMO @OMIY, 33b3Ydd dIYLHO® FodMLIMOL MOZ0-
LYIBYdOL FgbemTo, HMIMOL MOHOLAOE:

1. ho®930 96O gobbm®309mM@aL 3OBMBOm 06 306MBOL LOWYJI39MdY.

2. 306mb0o, OHMIMOL dOMOMOE 06 HMIMOL LOWYJIZ39MBH(E bOGOE0HMEY-
00 Y30 COEIM LAGOHMT0 gobLOBM3MHM 30d6YdL YO gaLObyMg-
0m@O9L 06 3obLOBM3GYM LODMYOEOYOL OYYHOBMVU.

0030600, OMI @OMIJTO — HoMY3d JOoO FobbMm®HE0gmmOaL 306MbBOL LO-
BYI39mdBg — 0O dEIoL LOJOOMZIMM™ML BM®TOHOYMO dJHYooL 0ghoddo-
0©Ob6 HM3YM0IgL 3G omGomghL. 03 HoboBg®MobLmz0L LIYMaGOMNY, 9L 0g69d0
MMZOBYMMO 306MB0, LOJOOMZIMML JOBMBO MY PYOIGOMME 3OO6MBI390YdO-
9 0gbHo. 0030600, 03 0JHL JMBbOIL 0YHOOIYINO dONO.

000mz30bomog 3MO3OHMOOL OEI60TgodL ,,0dMMOEF00LY O JOMOBHO-
6oL BgLgdoL EOAH30Ego0L Tgbobgo* MoL Lomwydagmdyl 890dMYEO 303ML-
30m0L MO30LYBNYOO:

o 03 OEEa)b0mMYo0L BMaO® JOYMYdO6dn gobLOdMZMYMOO 30HO60,
o 30B60L FoLOMBYZ3EOE 3909360 gL EOEbNMYdY, HMIgMOE dm-
0303L dbomMO 3MOMBO306H7LOL (COVID-19) BoLMOMNZ0 O3M(EIMYI-
00L 39396(300LMZ0L, ,LODBMBOOMYIG030 FOBIGMGMMdOL Fgbobyd®
LOJOOMZIMMML 30bMbOm goMm3oMOLBNBYOYIMO ODMEMOE0OLO O Jo-
MobH0boL BobLgdoL, dLY39, J39Y60L dMLObMmgMdOL LoEMEbmMoLY O
F0636MM9MMO0LOMZOL FMLOMMEBYMO LOTMbOL JgaE0cmHgooLO ©O
9300930MMM®M309M0 LOMHYOB00L LOFOGOMOZOE TgLOOVdIOLO MMBOLJ0g-
0900L gobLOBMZMOUL.

e bmm®M OOEa6omgdab 30M39m 3bendo 6MBOIBYMOO Mganhodyxho
LOWPYJZ3gMO, oL LOBYJIZ39MmdYE Jg0gdbo gL 3obMBg393HdOc g bm-
M3OHOIMO O0gH0. 0J9gob godmMIObOMg 08 9ghm-9bhm LOWYIZ39MmL
L,LODMBOOM®MYOB030 FO6IGMIMMO0L JgLobgd® LOJOOM3xMML 3obm-
60L 453 3gbmL® My HO3bgEO3m, O3060bO3M, OM3T LOJOOM3gEMML
30b6mbo LOJOOMZgMML 3ObMBIYOMMONm §394obodn BMJaxOO
BOM®3OHOYMO 0gHgooL 0gH OO J0odo dMMML M0 BM®IdHOYHMO
0Jho 330x0ME 03dMOL, HMI 0dMMOE0OL 0b/EO 3oMobhobob BGaLL
0a396L LOJOOMZmE ML FMOZOMOO 06 LOJOIOMZHE ML FMOZOHMOOL
309M 3obLOBM3IGIYMO LOJNbOLHGM. 08 Bobom Tgodmgoo gobobLo-
B3 ™mL FgLOdOTOLO LOZO®OBHOBM MMBoLJNYd9d0E, MMIMMYdos
0Mb03bym F90mbznzodo 03 BgLoL boBomno. bmanm, LOZOGOOHOBM
mmb0oLJ0g0g00L BOBOMT0 ,LODHMFOOMYOE030 FOBIGMYMMO0L JgLo-
bg0“ 306MB0 0M30MOLBNBYOL BMGTOH0IYMO dJHom obLOBdM3MYM
mmboLJN0gogoL, OHMAMYO0E EOMYd0m 3O3M0Yyng6b900 306Y300L 06/
@0 LOBMROOMYOPD030 FOO6IMMGMMOOLM30L obLOZYIGJo0m LOJo-
do 93009300L EOM®ML AMLOLMIMOOL FOBAG Mg MdOL EOEZ0L J0d-

6 2021 Bemob 1 0063608009 gobsoérgdgamo Qémgbomn ®mboldogdgoo.

06060 00M003Z30(M0



oo
(0 o)

#16, oob3z0é0,2021

06060 00M00IZ30(M0

3MBBI®IBBOOL 3O MAJO0

bom O Jgodmdo drmobbdmoaL LogodmazgmmL Lb3gdo bMmGIdH Y-
MO 0JH9d0m OEagbomobaod gobbbgzogzgdgmm IMBaLGNEYdOL, oM
dm®moL dgLodVdLO F9dMIY3900L COMIOom EOBmLYOOL 0O MO To-
3mbLZMOLMOD O3V3306MHg000m.

890MmOMB036YM0 BLFYMOOEOL FOTMIOBOGY, 0T3OV, MM F0IML-
3oL ®O30LYIBREHO0L J9dMI30L LEHYMO Mya0HNdY®0 LOWYI39MO JMBbEOO
LOJOOMZIEN ML VMTOLEYMYOgE bgEMOLYBINJOOL.

0300 06OIMMEOYOOE® T93300MNd FM30Y30bmm gog®m0obgdymo LOIg-
amb LObymABoym dE0360L MYaxmOENY’, HmMIgmoi 2020 Bemob 5 bmyad-
09ML 393000 domodon. gb MHHaYMOE0d §bgod FOBIGMHMMO0L LOWIYJIZgmmdYy
063m0obdo EOBYLAdYM MM B0g 03MJOM390L. FoEOZ3bgO MM 3O JOMM3Y-
000L LOOL LOZTOME OO

e J93M900L ®MO30LYIRBMAdOL T9DMIYZO (BOMIGEOE EOZOIOM3Z9d0L),
JocmBomgooL @O bbgzoEOLLI3Y dJbH03mMdgdaL Jgdmbzgzodo gobbbgogg-
OY00);

e 303mL3MOL MO30LIWMIdOL FgdMYE30. (MY 363039 LOFOOHMYdS OO
9mombm3aL LEbMOEVOL FOYLZMYMMAOL FMMLMZHV);

o  30MO0EAa0MMYd0L F9dMmym30 Jomogdadlh BmeolL, godmbozmobLood Lo-
bemobL J9(330m0L 08679090 FEIMIOOGMBO.

e 09LV3g BOBoMO FMMOVBOE 9dm36900 Fg36H9d0L OHLL O FMHem M0y
036dd390L HMEMOE Moo 30L J39d vbY39, 9O J393;

e Jgbgmg MO30 30 FMMOObOE® gbgdd dMLGOYMYdOL O FMmbm3boL Bo-
Bob. LOZYIMOLLIMO 0F HOBOBYG0, H™MA JgbododoLAY 3oM3d dgodmg-
00 30000ML 0LYMO BM3TY00, GOG OYBFOMIOGMNO 03 MHFYMO(30JO0M
©OB9LYdIMO  J9dMYP3900L TFgLOLOYMIOMOE. GMEO JgLodddaLo
JIBRIHo03mLOEO 3060 M3MOL, M J93M9dodg IYMmxo 306HJO0L G-
MEIbMOO 960600MIMHZJOO MHYFZIMOBF00M OAY60emL, 3oL Fggdemoo
3myBmOmL 03 30670L EOTMOL3ZYD O VL3, 93090000 306G0L go-
y3o60L o 3930M900L EOIMOL F0BHB0m JBRJOOIMLOMgdOL gobbm-
®309mad0L E@OHML LogoeHrMydab g3mbazg30do dodMoygbmb gmboz™ -
M0 dOmo.

ROGJH00O, HMI LOFMJOMOJM LOBMZOOMYdOTo 0bY39, HMEMOHE DM o™
LOBOOMOMIFMEB9T0 03 LOZOMbAY 093M0 36500MOMYMMIO OAM0B300, MO
300mB393cm0 0ym 038 LEZOMbadOL LOM®30LYHMO FMEOOOL BOZMadMdOm.

Hodo AMLOBGYO0m, LOJOOMZIMM™ML LOZMBLAHOHIGOM LOLOIOIOMHM™MD JYo-
®0369L0 30LOO JOO VOMML HMIMEOO(3OO:

e JoGOMOO JRBRMHdJO0oL dIYLHO dOBIOOHdOLO O LEMG®O 0bHot3Mg-
HoM9ad0L EOBYME30, OHMaMMHE 0x®aLHYO0LM30L, 0LY3g LOdMJOmOgm
LODMBODMYdOLMZOU;

e 09MoLHYO30 goboMMYdOL VTOM YOO 8933 LOZombgddo: doHroMOEO
IBMY679000 OGBIMO LRIOMYO0, FIOOIYOZOL BOOIMIS0, BOIHOL

7 https://www.legislation.gov.uk/uksi/2020/1200/pdfs/uksi_20201200_en.pdf?fbclid=IwAR24Ux-
MI_6z2U6Y7aQep-WG_oLRBibMZ3ft5dD1dU6qwbyNNhJIgk CMHfUU
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BMMIO0 O J9VMIYO30L 33OMO®N3O300LMZOL OYFOMYogEmo 3Mo-
63039000 LOZOMbYdDdY 93B MM 3MB396(3000, 3GMY(390IDHITO LOJO-
HOMOL OO dEV300B0L YJBRENYOOMO 93O M3PMO LOLOTOO MM O O-
69390 g0900L 9LOdOOLOE.
890MmOMb0I6YIOL gobbm®0gmmgod Jgbodmgdgmad LL3OEOLL3O Bm-
®30m: LOJOOM3gM®ML LOZMBLAHOHYEOM LOLOIOOHMMM®ML LOIOGHMHMHdPD0Z
FJIObomado JgLooodoLbo LHOMH0gOOL ZoOdMEgdom, Tgbododobo dGOMTYHIOOL
39906000 @O 06@RMGIOHOIMmo MmboLJd0g0go0L ©O3Jad300. FLMMMME ©O
AbOmmE gL MY oOgMOL HY3 30gM BHIMOMBOTBY JOMOMOE JRBRMHOHO-
MO0b 30306 MYdOT0 BodmdMHomo 3O MMG3900L 3oOgMob.
,0030071BMIdd gb OMHOL TFEbMOOMO OYBFOEYOMMMOL.“ — dgmbg 300M-
393 ;ymo®ob 3939M0.

803MY3636JC0 MOOIMIOIMO:

1.
2.
3.

4.

o

https://www.un.org/

https://www.gov.uk/guidance/

LOODMAOOMYOEN30 FOOIGMYGEMMOOL TgLbobgd® LOJOOM3gEML
30bmbo.

2020 BemoL 9 bmMY3OGOL LOJOOMZIMML FMNOZOMOOL EOEAEI60-
900 N670 ,0000mo300LO O JoMOBH060L ByLgooL OIH30(BI-
00L 3gLobgo“ LogJoOMZgMM®L dMO3OMO0L 2020 Bmal 23 FoobOL
N322 ©oa960emgood0 33¢mamgdg00L Jghobol momoody.

2020 B6anobL 23 300LOL LOJOOHMZGE ML FMOZOMO0L EOEaboMm9-
00 Ne322 odmo3oobd @O 3oMobHobalb Bgbgdolb OdH30(3Ego0L
dgLobyod.

https://www.legislation.gov.uk
https://www.gov.uk/guidance/claim-for-wages-through-the-
coronavirus-job-retention-scheme
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INTRODUCTION

For a long time, concepts from various disciplines are being imported into legal
science and it makes surprise for no one. Legal scholars freely adopt ideas from
psychology, psychiatry, sociology etc. and thus try to enhance the law. Keeping that
in mind, it seems somewhat odd that concept developed through deep comprehen-
sion within certain field of law is almost ignored and hardly ever gets addressed
within adjacent field of law despite that it might be applicable considering its subject,
problematics or/and methodological base.

In legal literature, as well as in everyday life, the term "prevention" is usually
associated with a criminal offense. This is natural since criminal offense is the most
serious type of offenses and therefore its prevention is the number one task for the
law." Therefore, it is no surprise that criminal law is the field of law that has primarily
provided the deepest comprehension of the concept of prevention. Although this
doesn't mean that only criminal offences deserve prevention. Disciplinary, adminis-
trative and sometimes even civil offences might bear significant social danger and
thus it is important to prevent them as well.2 The most important is the level of dam-
age that the action might cause to public relations (material illegality).

Disciplinary misconduct of judges is no exception from this approach. It not only
violates the interests of a party to the proceedings, but also jeopardizes the smooth
administration of justice in general and affects public confidence in the court and its
decisions.? Considering such great importance, current Georgian legislation casts

1 Team of authors (editors: Nachkebia G., Todua N.). (2018). Criminal Law. General Part. Text-
book (Third Edition). Tbilisi, “Meridiani” publishing house, p. 21.

2 Tsereteli T. (2007). Problems of Criminal Law. | Vol. Tbilisi, “Meridiani” publishing house, pp.
22-25.

3 Henley V. (2013). Neglect of Judicial Duties and its Consequences. Conference on the Inde-
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doubt on the approach chosen by the Georgian legislator. Present paper is intended
to answer a question — how strongly the current legislation of Georgia is focused on
prevention of disciplinary misconduct of judges?

METHODOLOGICAL BASE

It would be sensible to discuss the matter through the prism of the concept of
general prevention (Die generalpraventive Lehre) since that would allow to ask the
most critical questions possible. Although it was developed within the framework of
criminal law and primarily serves its purposes, its ideas can be easily modified to
apply to the matter of disciplinary responsibility of judges.*

The concept of the general prevention was developed by Feuerbach. This
concept consistently argues that the goal of punishment should be prevention
of future crimes rather than punishment (retribution) itself.> General prevention
consists of two main approaches. The first of them aims to bring a threat of pun-
ishment upon citizens, to give them a precise idea about the alleged legal conse-
quences. It is crucial since people, who think of committing an offence although
have not made the final decision yet, must reject their criminal ideas under the
fear of alleged punishment (negative general prevention).® According to this the-
ory, every offence has its own psychological reason that stimulates one to com-
mit it. This stimulus may be subdued if each and every citizen is aware that his/
her offence will inevitably cause a punishment.” For this reason this theory is
referred as “theory of psychological enforcement” as well. It focuses on bringing
legal peace, which is the main goal of law itself. The teaching relies upon the
idea that the goal of punishment is to affirm the reality of the legislative threat
and that without such affirmation the threat would be useless. It clarifies why the
punishment should be used even if there is no risk of the recidivism. If a serious
crime goes unpunished, people will inevitably grow expectation of impunity. The
use of punishment is necessary to prevent such situation.

The second approach aims to generate legal consciousness within the mem-
bers of society by implementing legal restrictions, so that they would not intent to
commit crimes initially (positive general prevention).® This contributes to forma-

pendence and Profession of Judges, Thbilisi, pp. 29-39.

4 The matter could be and should be comprehended through the prism of the concept of special
prevention (Die spezialpraventive Lehre) as well. Although this goes beyond the subject of
present paper and should be discussed in independent work.

5 Von Feuerbach P.J.AR. (1798). Is the Purpose of the Punishment to Protect Against Crime
and is Criminal Law the Law of Prevention. Library for Criminal Jurisprudence and Legal
Studies.

6 Roxin, Arzt, Tiedemann. (2013). Introduction to Criminal Law and Criminal Procedural Law.

6th, new revised edition, C.F. Miiller, p. 6. (In German).

Tskitishvili T. (2019). Punishment and Sentencing. Tbilisi, “Meridiani” Publishing house, p. 27-28.

8 Roxin, Arzt, Tiedemann. The work cited, p. 6.
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tion of law-abidingness among citizens.® The last must be achieved by saving and
strengthening the trust to the legal order. The application of punishment should have
the effect of social learning — people should learn loyalty to the law; Also the effect of
trust — people should learn that the law is not only written on paper, but comes into
action when needed. Loyalty to the law also is characterised by the effect of peace
since law obedience makes people peaceful.

CURRENT LEGISLATION

According to paragraph 1 of article 7544 of Organic Law of Georgia on General
Courts: “The Disciplinary Board shall make a decision on finding a judge guilty of
committing a disciplinary misconduct, imposing disciplinary liability on him/her or
on applying to him/her with a private recommendation letter if culpable commission
of the disciplinary misconduct under this Law by the judge has been proved, by
inter-compatible and irrefutable evidence collectively, during hearing a disciplinary
case by the Disciplinary Board but, because of a minor significance of the infringe-
ment, insignificant degree of the guilt or other grounds (due to sensitivity of the
matter or another reason, consideration of the judge’s personality), the Disciplinary
Board considers inappropriate to impose disciplinary penalty on the judge and
deems it sufficient to apply to him/her with a private recommendation letter.”

So, according to this legislative norm, a judge may commit a disciplinary miscon-
duct and still go without disciplinary penalty in case of:

1. Minor significance of the infringement;

2. Insignificant degree of the guilt;

3. Other ground (due to sensitivity of the matter or another reason, consider-

ation of the judge’s personality).

This article obviously provides legal basis for defence. The fact of its existence in
legislation is acceptable, since thanks to it not only grounds of liability are regulated
but grounds of exemption from liability as well. Still, the particular types of defence
need to be comprehended separately:

Defence number one — minor significance of the infringement - creates no prin-
cipal controversies. Such defence serves the idea of differentiation of offences,
which in turn should assist protection of the principle of proportionality. This is more
than important when the action though formally illegal still does not cause significant
enough damage to social relations. Such offence doesn't bear significant enough
social danger to make liability necessary."

Defence number two — insignificant degree of the guilt — already creates some
controversy. Namely, the degree of guilt depends on how strong was one's ability

9 Turava M., 2011 Criminal Law. General Part. Concept of Crime. Tbilisi, “Meridiani” Publishing
house, p. 45.

10 Tskitishvili T. The work cited, p. 31.

1 Tsereteli T. The work cited, pp. 49-64.
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to act differently, how high was his/her level of freedom. The lower was the level of
freedom that the offender had during commitment of the act, the lower will be the
level of condemnation that the he/she should be subjected to."? Although it is hard to
imagine that one was fully exempted from liability for this reason. One may be fully
exempted from liability only in case if one's guilt was fully disproved. This is possible
only if during the committing the offence one had fully lost the ability to act differ-
ently. Therefore, insignificant degree of the guilt may serve as a mitigating factor of
liability but in no way as a defence.

Defence number three — other ground (due to sensitivity of the matter or another
reason, consideration of the judge’s personality) — causes even more controversy. It
substantially contradicts the concept of general prevention. The vague formulation
grants the disciplinary board almost unrestricted right not to punish the judge they
like. By all means, it is hard to imagine based on which legal categories one may ar-
gue that “sensitivity of the matter” may serve as a defence, i.e. judge has committed
a disciplinary misconduct but he/she should go without penalty because the matter
is "too sensitive." This causes only astonishment.

As for the formulation “another reason, consideration of the judge’s personality”,
it directly indicates that the decision may be prejudiced. It would be unacceptable if
one argued that the personality of the judge is mentioned here in order to apply to
the principle of individualization. The factor of personality of the offender must be
already taken into account on the stage of guilt. Accordingly, this matter is already
taken into account within the second defence described in paragraph 1 of article
7544 which regulates the matter of guilt. Moreover, the personal factor in this sense
may serve as a mitigating factor of liability but by no means as a defence.

It becomes rather apparent that the formulation of paragraph 1 of article 7544
serves one purpose — to minimize the requirements of argumentation of decisions
of the disciplinary board in order to enable it not to punish the judge they like. Apart
from voluntary decisions and the danger of corruption that it produces, the main idea
of the general prevention — the threat of punishment — becomes diminished. The
legislator directly indicates that in case of disciplinary misconduct the board is able
not to penalize the judge and do it without any real argumentation. With this in mind,
a judge has full reason to assume that if he/she commits a misconduct, he/she will
have a real chance to go without penalty. Instead of creating a stiff expectation on ir-
reversibility of legal consequences, paragraph 1 of article 7544 creates expectations
that those legal consequences can be avoided. The “psychological enforcement” is
not provided, the psychological stimulus is not subdued. On the contrary, the judge
gets additional psychological stimulus to commit an offense. Consequently, instead
of prevention, the misconduct is encouraged.

12 Ugrekhelidze M. (1978). The Significance of Level of Guilt for Individualization of Punishment.
Soviet Law, Ne¢6, p. 46.
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CONCLUSION

To sum up, the following conclusion should be made:
e Current Georgian legislation is less than focused on general prevention of
disciplinary misconduct of judges;
e Current regulations make it even more difficult to prevent misconducts;
A deep comprehension of the matter through the prism of concept of general
prevention is needed in order to create new, more acceptable regulations.
The discussion offered in this paper has once again stressed on an ever existing
problem: It is not necessary at all that a concept developed within certain field of
law is used in a restricted way — only within the frame of that same field of law. It
should be applied in process of comprehension of a problem that occurred within
adjacent field of law if it is applicable considering its subject, problematics or/and
methodological base.
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(In German)

7. Tskitishvili T. (2019). Punishment and Sentencing. Tbilisi, “Meridiani”
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AMLO3OMOITAMS ROLBN3NBIMN
30LbJdb(badJoT (Mo —
3MJ336G00 0)J BSbOT2NBIBS

39365 Am0
398300000 bLogtodmEobo nbogghbohgholb comghmtrobho
00303000 bogtom b3930000Mm000

bLAd306dM LOMY3JBND: EOLEO3MO6YMO FOOEOMIY, 396IOHOMIYMH0
369396300, 3OGOMMILOFHM OO

ddba3am0

3339 ©00 bobod gog30M3900L 0MOM 06393L LOJVGOMOMMTn LbloOLLZO
©0LEO3M06900O06 BOLYLLYdO HdYMNY0900L EOI3ZZ30EMYOL. 3330M930MHdL
000000 J9amMmog3m 09900 BLOJMMMa00EVL, BLOJoOHG 00D, LMGEO-
MMAI00Ob MY LL3Y OLE03MN6500O0 O BEOMMOIL VM OOIVOOOML
LOFOOMOMO. O3 BMBHY GOFPY6OEIY 3OOOOMILIMNLO, BMI LOJOIOMMAOL
96m0 @OMZOL BOMamMYddo LOM®INLYYMO FOOdGYO0L JY3OE HOTMYOMO-
09079M0 OYOPMYdd BWOGJHMIM030® 030MGOMYIHYMOd ©O 0O godmnygbgodo
LOTOOMMOL FMBNFOV39 POG®ET0, 30IbgEOZO® 030LY, HM3T FgLOJMMO 030
009LOVZYOMOIL 303 oL LOZHOL, 3G MOMgIOH030L OB/O YOO MENM-
30360 LO®WYJZ3mMOL MHZOELOBGHOLOO.

OM3OOE 09OH0OIMm MoMgHobhgModo, oLy YM39MO®OYG FbMazMyoodo
h9®3060 3093963300, HMIM®E BaLO, V6VTOYML Y30330MIOY. gL dHbgo-
030300, MO3aO0 OB60TOYIO FOOHMMLOBNBOOMBYa™m bogmymxzolb yzgamo-
99 80039 BM®300 @O 30LO 30939063003 LOTOIOMIOL Y30MH39MaL VTM(FOOOL
BoMIMOa96L." 9ggob godMA0O6OMY, doLO330M0 OMVY, MMI 3M9396(30-
oL LOZOMLYOOL Y3z9mMOdg LOMG®BOLAYMOE FOOBMYdO Y30MOHLO® LEMGH®
LOLOEMOL LOFOOMOMTO YDGOYOZIMYM. MYIEY, JL HMEOO 6036O3L 03OL, H™MAI
3693963300 dbmemm@ LOLOLEOLLOTOOOHIMYOG03 OOOM3930L LYOGOEdO.
@oLE03MOBYEO, dINBOLAHGOF0IYMO O dDMZEI® LOTMIOMOGMm LB MO-
MEOOMOMB39303 30 9LOIMMO JaboaL FOMOMO bOGOLLOL LOBMZOOMHdP 03

1 oghmEBmd 3memgdhego (Ggo.: bodygdes 3., mmeys 6.). (2018). Lobbemol LoBotooemo (bo-
bgem3dmgobgemm). Bmgon bobocmoa. 89Lodg godm(3gds. mdoemalo, godm3(3gdmmds géocasbo,

ag- 21.

Papuna Guruli



=
(@p)

#16, oob3z0é0,2021

Papuna Guruli

3MBBI®IBBOOL 3O MAJO0

LOJOBOMYOOL O, 3OTOLOOTY, FOMO 33963003 VIBOMYOIMNO.2 Y39MMO-
RIO0 ©OTMZNOYOIMOO 03007, MYy GO HM30L BoobL ©ygbgdL gbo ™y ob Jog-
0900 LOBMBOOMYOE0Z JOHMOGOMHMOYOL (BOHYIE0OIMYOHO TFOOMIBOBOOM-
093 MdY).

300mbogmabL 0& BOMAIMOaIoL MLV MmO EOLEO3MOBYMO Zo-
@OBOMAVE. 9L J39w9do LOGOHMbYL YJaboL G maMm®mE FboGMHgmMO 0BHYGJLHBL,
0LY BOOHOMBLOFYIGOOL FOBILOYMO FOBLMG(309(MYdOL O LOBMFOOMYOO-
3o ohgbL YO MOMMBOL LOLOTOOHMEMML OEOBY39HOMY09d0LOEAN.3 dLgMO
0O 9603369mMMd0L BMBDHY, 30mb3goL VHYBL Jobmzgmo 3ObMBIadMOL
30a3mMa3d, HMIGMOE ML IMJIgE 306MBIYOMMOOT0 OGMOL godmynbgdy-
0. 60603YooMhg dmbLYBYO0L 30HOB0O 30LYbOL Fo3gdd JoMmbaody — MO3Y-
0@ 0MaL MG09bH0MYOYIMO LOFJOOMZGMML ML IMJIgE0 30b6MbIGOTN M-
00 3MLOBOOHMHMO EOLEFO3MMOBYGO FOEOFEMINL 3693963300097

dd0MEMEManNIm0 baVBId3IT0

OPBoMadEmmdd dmombmalb Logombo dobbomym 0gdbgl agbagMomyco
369396300L Fgbobgd dmdMm3zMadoL (Die generalpraventive Lehre) gbhoemdo, Go-
@306 LEMGYE 3oLO BYoMMdOMOO FgLOJMdgMO Y39moOdg 3OH0H0ZYM™o 3o-
®bgz900L EOLAY. FOOMOMOY, gL P3OBOLZBIMO LOLLMOL LETOGHMEOL BOMZ-
m9d30 HooLObYO O F3omohgLO® LOLLbEMOL LOJOG ML 30dBYOL JBLObYMHdY,
30803 30LT0 ZOH30MOMYOYINO HOYMHOJO0 dOINMO® Fg0dmYod 309LOEO-
3ML AMLOBOOHMYMNO EOLE03MOBYE 3oLYboLAZGOMMOOLOE.4

39696 0MIMH0 3093963000 JgLObyd FMIMZEYOO BMOgMdOLL 937m3600.
030 ®006303Y3OHIMOE dLOdYMYOL, HM3 30LYbOLBZYITMOOL OZOLGHOOL
0moO30MH0 30060 OGO 0EOFNO60L EOLFY, OMOIGE ObOMO EOBOTOIMOL Mo-
3000 0(300M900 Jbo 0ymL.® 39bgMomyMmo 309396300 MM 303OOHMYMGOOL
33mobb3mdL. 30M39m0 F0TOOHMYMYdd MG09bH0MIOYM0d LODMFOO M-
00L 693M900L 030 m LOLEJMOL TYJoMody, domBo BYLHo Tgbgoygmmadol
HOBMYom0d9d0Hg IMLOMMEBYM 0YOHOEOPM JJOIZIOMNOL OZO3T0Mg-
00m. 9L OB YGIM0O, BOMO OOTN0069d30, HMIMYd03 BOJOMO90b ObO-
domobL hOIBOdY, MIF(EO LOOMMM™® FOEOBY39HOMYdS FIO OGO oYM OOM,
AmbLOMMEOBgMO LOLFYMOL Fodom Yoo MJ306 3M0d0boMYcmo Lydaomy-

2 Bg®gogemo o. (2007). bobbemob LoBotoremal 3Bmdemgdgdo. | hmBo. cmdacmoalo, go8ma(3gdmmds
3g60c0sba, g3. 22- 25.

3 Henley V. (2013). Neglect of Judicial Duties and its Consequences. Conference on the Inde-
pendence and Profession of Judges, Tbilisi, pp. 29-39.

4 Logoobol gobboemge 936am3g 3gbademgdgemo o Logotms Ldgzoocmnéo 36g396300L 3globgd
dmdmgégdal (Die spezialpraventive Lehre) 460em3o3, 0330 9060dbyemo 300905 Bobodogdotag
3mbligbgdol a3063mgdl oo (30em3g 6936mBob Logobos.

5 Von Feuerbach P.J.A.R. (1798). Ist Sicherung vor dem Verbrechen Zweck der Strafe und
ist Strafrecht Praventionsrecht. Bibliothek fur die peinliche Rechtswissenschaft und Gesetz-
kunde.
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o0L LOLGYM9do dmMY3z0b60dg (6930M0YM0 3gbgMomydo 3MH9396(300).5 00
M9m®ooL 30bgO30m, Y39mo OGHM3930L 0943L BOGMAMIMO0L LOZIMOMO
gLogOmMManx®o 30H9d0, HMIgEOE dEO3006L J39wadalb gobbm®mogmg-
00L bLHOIPYIL VdMY3L. dWbIbYMmO LHNIYMO Jgodmgdd dSMIMOTBLIMOL,
0y yY39mob 93mE0bgdd, GMA3 d0LO J39EYdd OMOOIYZMO® TMY3EHoL
LOLFIML.” VMBOTBYMOEOL OAMINBOGY, 03 MgME®0OL ,gLogmMMa0Y-
0 0dymgooLb mgm®ooLOB” IEMOHd96. 030 MOZ0O639 MGH096HOMHOIMOO
LOJFOOMIMYOGH030 3T30MOOL JYDOHPYOIJMYMABOBY, HOEF OGH0L 303 LOTO-
HOMOL F3MOZ0GMH0 dAMEOBY. gL LBEOZMYLd 9YOEOOEMOO FMLOBGYOOL 030L
dgLoObgd, HMA3 LOLEYGMOL BB LOIOOMBAIOMM™M 3PJOMaL BOd3NE M-
00L EOLOBIMYLOY, BOL oMydgE3 39JoMO YIMJIgO ™ 0969dMEL. 030 ©LAY3H
bLHOL, MY OHOHMT OGOO FOOMYOYMO LOLFIMOL odMYgbgdodg JOGHOMME
7060L MmJao, 3030603 30, HMEO OO OOLYOMOL gobIgMmEyooL bogdmbyg.
HMEO LHGOMHBYMO EOB6OTOPMO EOYLEGIMO BHHYOO, gL LL39dT0 COJLEJE M-
00L F9a3MdbxdoL vM30390L. LEM®Ma® dLAMO 30MOMYOOL MOZOEOL dLVEO-
mMaomoOE 0MOL Logomm LOLEJMMOL godmygbgodo.

09m6g 3030 MYMYdd 30d60® 0LOLOZL, 0YIOHOEOIMO O3OHOM3900L ©O-
69Ma30L 39339Mmd0m, LOBMZOOMYd0L Bgzm MmO FOOMIMIgabgdol Hodmyo-
mM00900L, HOMO O MO30O639 OGO goHodOObMB OBOTOIMOL Hobo
(3mdodogho ggbgdomyMao 36H9396(300).2 030 gaLObyxMgdd dEOINV690T0
LOTOOMOMAMOHOMYOOL YOOGHOL dodMIYT039000.° gL Y3060LZbgMO Yo O
d0mBogym 0gbgLb doOMMMBaLGO0ZOL dOMIMLOMYd0LOI0 bEM®mdOL Jgbo-
OHYbgd0LY O odm0gMgdob 89939mo0m. LOLEIMOL ZodMY9x6900L YOO
300hbaL OLBO3MOL 9RBIIH0O — VOT006500L 0™ LOTOOHMMOLOEID 96 -
Ma9m9gd0b @oLBOZMY; dLY3g BOMO0L gmgdho, OG™MIgMoE hEYOL 30306,
HOOaLOE FMJOMOg9900 bg396, HM3T LOTOOHMOMMO OGO FbMMME JoMo-
mEdg 69600, 0MOIgO MJomMmIOHOO bmME09MEIod 30I3; LOIOOMMO-
LOEA0 gOH®MBYMIOOL HOTMYOMNdgOOL dLY3g dboLOOMYOL O3TZ309d0L
9839940, OMIGmMoE 3gob3odmdgdygmMmad 030m, OHMI JOOOMBaLO0ZOL ©O-
(330 LOgOHO™ LO3F3009L 063930L.1°

©®@3J39603M0 306MB63MCIGNMBI

LOYO ™M LOLOFOOMHMMYdOL FgLobgd MGFOBYMO JOBMBAL 7544-9 Fmbemaly
306390 3309dHoL MObObBOE: ,bo@OLEN3MNEM 39300 0MgdL OLE3-

6 Roxin, Arzt, Tiedemann. (2013). Einfllhrung in das Strafrecht und Strafprozessrecht. 6., neue
bearbeite Auflage, C.F. Miller, S. 6.
7 3Jothe830cmo 0. (2019). bsbzgemo o ol Bgazotcogds. mdoemabo, godmBm3gdmmmds dgéocasbo,
. 27-28.
6R%)Xih, Arzt, Tiedemann. obobgmmgdyme 6s36mda, S. 6.
09603 - (2011). Lobbemol LoBstrmommo. Bmgoo 6oBoemo. obodonmmolb dmdmgegde.
domobo, go8md;3g8cmmds 8g6aconsbo, 3. 45.

10 BJothe830emo 0. ceobobgamgdnemo 6536m8o, g3. 31.
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Mm0bIH0 3O0@OEBOMINL ho@Ybodn FMmLOFIGMMOL O0GHOMYIO® (36MANL,
obm30b ©OLEO3MO6IEM0 3007boLABYOICHMONL OZ00HHO0L 06 IMLOFV-
OOMobOMZ0L 396Gdm LOGYZMTIODOEOM FOOOMNm F0FdVOHMZ0L F9LVbyd Zo-
©06Y3900mgooL, oy LoEOLEO3MNbM 3MmMH300d0 EOLEO3ENbYGH0 LOJIob
806b00c0300L0L JOM0HEHNTINOZ09000 @O @OFVGIBIOIGD FDI0EBIOICNIOONO
JOO®IMNOMON0 @OEOLAIO®O 0Mmb0dbyeno MLOFIBMMOL 80 V8 306™-
600 30m30aM0LEN6YIIAMO OLEO3MO6IOO FO@OEOMINL dBHVOMYINO HO®Y-
60, o308 @OOMBH300L 83069 603369¢n™A0L 06 dGVOMOL 3860J36H9a™ bo-
®0obbob 303m Vb L3y AmMH0300 (LOZ0MbOL YHEPOZOHIO™O0L 3oF™ Vb LOZV
8069800, 3bOFOEOM0L 306369000 30M30M0LENEYS0m) LoOLEOSMN6M
3MH300 00606d996mbmo® MZ3aoL IMLOFOOPOLOMZOL EOLEO3M063-
0 LObOIMOL V30LEHOOL @O LOZFOEOLO® FnohbNO FobMZ0L 39Gdm LOG-
93MB896@OGB0M 00GOOM0m F080HMZ0.“

303 0Ly, LOZOBMBIOIN ™M BMGIOL MOBOLTV®, FMLOIOGHMMHE Jgodmgdo
HOOOBML EOLEOSMOBYMO FOOEEMAS O AdL FOOBE OO VYZOLOHML 30LY-
boL3ggoeN MY J908®Ya0 LOWYIZMgdOm:

o OMM3930L 330G 8603369MMdY;

e dMOmMOL Y8603369mm bodmobLbO;

e Lb3o dMH030 (LOZoMbOL CYMMOZOHYOHMOOL ZOIM Vb Lb3d dodydom, FM-

LOTOOHOMOL OM3OMOLBENBYOOM).

9L 3gbmo MOZ30LO 0BOOOLOM 30LYbOLAZYIONMOOL dOAMAMO(EL3gMO bm-
300. MOZ30LMOZ0E, 3ObMBIn 3oL OMOLHdMOO FoLOLOMIYOIMOO, MO0
933mM0MOEIOd 0MO dbmmm@ 3oLYboLIZGOEMOOL OZ0LMYOOL, OGO
d0Lo godmMmoEbzoL LOZoMbydoE. MPYIEY, LogoeHMo 3oLYboLAggdemmdOL go-
9MmIGM0Eb3aMo MOMMYGYEM0 30OHMBOL 30M-30M39 dobbomgo:

306390 goMgdmdd — @OMM3930L 30Mg 06033690mMMdO — 3MN0B(303Yem
60600mMAamMdOL 0 06393L. JoggooL oMy 3603369MMA0L O™ 30LY-
boL3gxdEMMBOLAOD FOoMOZ30LYRBRMGOOL 0O 9aLOLIYMHYOO LOTOIO MO OG-
M3930M0 @OBIHIBE0MHOOL, BV, MO30L BbM03, bgemo b FJPBymL Mmo-
600M309E®HYo0L 3M06(3030L EOEZOL. dMBOTBYMO JOMOMEOOE® OJHHOMIYEO00,
HMELOE JO9YOO BMOIOMIYNO® ML FOOMELOBNBOOMIIZ™, FOa3MVI
30(H®0omMYMOE J3603369cmm B0O6L 0Yg690L LOBMZOMYOGH0Z JOHrM0gH M-
0900L. SLYMO POMOM3930 MO30L MOZT0 OGO OHOM®GOL LEOMIYMHo LOToIGOMY-
000L LOZBOGOOLOE TOWOM bo®ObLbL, MOMO VYEMYdgMo 0ymL 3oLYboLAEZgo-
mMO0L OZOLEYOO.™

09mMg 3oMgamgdd — 0GOMOL JYdbodzbgmm boMaobbo — 3339 06393L go-
339790 60600MAMIa™MOOL. 39OHIME, d3GOMOL boGMobbo EOIMZOIOYMOO
00099, My ®O3EIbO 3JMBEO 0EOTNOBL LL3VE3OMO® J3930L LOTYOMYdY,
00abo® OO 0ym 30LO MOZ0LIBRMIOOL bo®OLLO. HOE IBGO® BOZIMYOO
MO30LBREYO0L bo®Mobbo 3JmbEO 30Mm36900L J39EYo0L HoaboL GHmo-
LOM30L, Bom YBOM BOZIMYO0 096900 goLOZOEbOMOOL boMabbo, HMBIGMLYG3

11 ob.: 5863003@0 o. obobgamgdnmo 6536m8o, gg 49-64.
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030 360 993900 900OML."? MmY3(30, 030L LOBYJIZ39MdY 30LYbOLBZOMMdO-
LOZOB LOYMOOE FOMOZ30LIBRMYdY dbBgMOE BOGIMLOAYDNY. 3oLYboLAZyd-
aMOO 3MMOOBOE OIMoMoEbgod dbmmm@ 08 d90mbzg3030, My LOYMOE
300M0MH03bo GOm0, 06 MY OE306EO, MHMAI dEOINOBL LoghomE 06 T9-
9demm L33V 9aMJ3gEO. JgLOdOTOLOE, OGOVOMOL botMabbolb LOJENMY
39LodmMmMO 3oamEagL 3oLYboLAZYOIMMOOL FbmmmmE J9dodLYOYJIdgM™ Fo-
H90mY00E, 308MHO3 OMOHOOMOE® 3odMAMO(3b39em 3oMgaMYdOQ.

990LV3g OMYxIMYdO — Lb3d AMH030 (LOZOMbOL EIMOZOHYOH™MOOL dodm ob
Lb3O 0BYHom, FMLOTOGMEOL 30HM36500L ZoM30MaLBNBYdOM) — Yz9mMODY
39¢ 60600M3YamMOoL 06393L. 030 OOLYOOMOE TgmLOOOIMO Z39gbgMomyMo
3693963001 LBOZENYOOLMODE. BMGOIYMOMHO0L TYHOE 0IYOOMZOBYOO FOEO-
69Y39H0magdoL 309Mmad MGZObML 3MOIH03YMOE TJIJPDMIYOZ JBRINHOOIMLO-
agooL 0dma3L — 30LPbOLAZIOMMBY OB OOZOLOM®ML FobmzoL LOLYHZg
dmLOFOOHMMIL. MO30LMOZ0Q, ,LOZOMbOL IMOIOH YD MOOL” oM 3OLYbOL-
93900MmMd0LEOL6 FOoMOZOLIYBMYOO ZOM(3900L gL 39GMOWIOL 06393L. dbY-
MO BOGIMLO®EY600, MY HMIGENO 0YOHOOIYMMO 30(HI3MO0900m Jgodngdo
@OLOOYMEIL 0L, O™ FMLOTOGHMINYT FOEOBFEMAL 30 HOOEOBY, FOaMOa LO-
30mbo H93gHOO @IMMO30HIM0 0OMAMHBEO O d30H™A 3oL 3oLPbaLBgdM M-
00 06 Y61 OY3OLOML.

o3 8990900 BMGIYMoOHGooL — ,Lb3o 30dgdO FMLOIOOHMOL 3o ™m369-
00L gom3OMOLBNBYOOM* — 080 30O O30 F0YMOMYOL 030Dy, O™ FgLodemy-
0900 goobyzghomadd 3039MdmYo7mo 0ymb. dLYMO FoEamAnL EOLOGY-
™00 307Mm709m0o 046900 030m, HMI HOMIML EOIOM3930L 30MHM36900D9
30momY0d 06030IYOMODHOB00L 3M0b3030L OE30L F0dOOMOd 3039090 Y-
MO. EOIOMZ930L 30HM36900, OHMBMOE BOJHMM0, 0LYDOEF FOMZOEMOLENDY-
090 J6O 0ymbL dGHOMOL gHoddg. FgLOdOTNLOE, gL LOgombo ALYOE om-
30m0oLB0BYOYMOS 7544-9 Fgbmolb 300390 3Y6gbHoL 3gmMy 3oMHgdmyovdo,
HMIGEMOE d0GOOML gbgdo. MOE FMO30M00, 30MHM3Z06IMO BOJHME®O 03 dOa9-
000 3900900 0YymL BbMMME O dbmmMmE F9303LYOYJJOIMO O dGOBVO-
O godmacmho3bozn goMmgamyoo.

0986900 3000930 0m o0, HMI 7544-9 3bemaob 30MH39m0 396gbHoL sLgmo
QROOIYIM0H G0 goLObY®HdO F0HOOL — 30603793089 O0Y306mML LooLE03-
mobm 3m3oLooL d0g® oEOBY39H0MmgooL OLOOYMYO0L LAHOBOOGOHO ©O
30dLOBOMYGOE ZoybLHOL FoL bgmo LOLY®3gmMo FMLOFOGOOEMOLOMZ0L
30LYPbOLAZYOIMMOOL MOZOEOD VMHOYOOL MZOMLOBGOLOM. FOOEOO MZ0Om-
690960 30O6Y39homgdoL 30magdoLo O, 0g§gEOb 3odmaENboMy, 3MGOI®W-
3ogmo LogdmboLY, COOHYIOL J393 O3J0O MOZ0M 3969EHOMIYGOH0 3Gg-
3963000 3MOZ30M0 090 — LOLEIIOL TPYJOoMO. 30bMBIYd MO 30OEO3NG
00300m90L, GM3 FMLOIOOMMOL 3096 EOLEO3MO6YIOHO FOEOEEMINL
hoaboL Jgdmbzgz080, LOOLEO3MOBM 3MA0LOOL JBMIoO 0g3L 06 EoO-
030LGML FOL 3oLYbOLBZYOMMBY, MOBOE FOO39ML gL BJoMYMo EOLO-

12 ob.: naégbgmoadg 3. (1978). 365emal botolbal 360336gemmds Lobygemal 0bogacyommads(ze-
0bomgol. boddmoo LoBotmowmo, NeB, g3. 46.

Papuna Guruli



(@]
o

#16, oob3z0é0,2021

06060 00M00IZ30(M0

3MBBI®IBBOOL 3O MAJO0

09m9060L goM9dg. 030L WMBEHY FMLOFOGMMAL JHBEYdd LEHIYMo LO®YJ39-
MO 030MHOIOML, H™MT 0oL F09M FOEOEFEMANL HhoYboL Jgdmbzgzodo oL
996900 M030L EOJIZM9bOL GYoMIYGOH0 LOTYOMJGOO. JOOYMOTBWOMO 0IMOOEO-
Jmo J9939000 doHOY30mmo0lL dgLobgd dgbdHo BoMIMOAooL Hhodmyo-
mM00900L 6033MOE, 7544-9 Fxbmolb 3oM39m0 33690H0 FMLOTOGOMML Mo-
300 EOJ3™Mgb0oL JgLodmgdmmdoL Jgbobgd BOMIMOAYOOL JYoMNdgdL. 06
bm®E09Mm®Y0d ,BLOJOEMMaOYIH0 0dYmYdd”, OO bEYOO BLogMmEmM™mazoyu®o
LHOTPYIOL dMAIMWBbZ®Y. 3oMagom, FMLOTOOHMMIL EOOM3930L HhoYboL
©O30(Hg00m0 00430 §dmMg30. LOdMM MM §0330 30, 6OE3MO® EOLE03M06-
0 3oOEEMAnL 3093963000V, bEgdd doLo Bobomaobgdo.

©Jb3d36a

yma39m039 H90mombodbmo@ob godmamobo®my, LOXYIZE0O60d O39M-

®©9L EOLZLO:

e LOJOOMZIMML ML dMJIgEO ZOBMBIPOMMOL BOZMMYOO® OMOL
M6H096h0M907mO FMLOTIOOMHMO EOLEOSMOBIMO ZOEOFEMANL 39-
H9b0MmIYM 369396(30009;

e O0MLAdYMO GYHFIMO(ENJO0 dOMPMIOL FOOOBEOMIOMO MOZOEOL O30~
mgoobL;

e DLOGoOHMO LOZOMbOL LOME®INLAYIO FOOdMYdO 3gbgMommyMo 3MY396-
300L §gHomTo O V0L LOWYIZ3gMMBY VOO, 9o doLoMmgdo M9aY-
mMo30900L 8937303900.

60600@adoMmg dmbLYBYOOT0  FOB30MOGMYOYMTd  ALFIMMOOT  30MI3

9geHMbgm 3ogL3O bodo FgHoE LogoddmGmbm LOZOMbL: LIYMOE 06 dGHOL Lo-
30@MEIJOYM®M, HMI LOTOOMIOL HMIJE03g EOMIT0 3ob630MOMYOYMO Y-
09Mdd 303mM0Ygb690mEIL 390MYOIMOE, FbMMME FTMOMOIOH0 OMa0L
BOOMddn. 30LO FMLAMOL LOLYMHZgMOO LbgY, 3MB036039 COGMFOL 3O M-
0mM9d0L goodMmadoLoLOE, MY 030 305LOEOZHdO AOL LOZHOL, 3G MOMaddH030L
06/@0 39OMOMMMZ07»H0 LOWYHIZMOL MZOMLOBGOLOM.

003MY36363MM0 MOOMIMHIOIMO:

1. 083h™MOMO 3mmaghozo (M9.: 6ddygdd 3., mmEOYS 6.). (2018).
LOLbEOL LOJOGMOMO (LObgEMIIMZObYIMM).dMmaoEo Bobamoa.
09L0O39 VdM(3930. MdOMOLO, OAMIBYIMMOd FgPM0ENObO, 33.
21.

2. Bgdgmgmo m. (2007). bobbob LOFOGOMOL 3O MOMY3gd0. |
H™30. Md0MoLO, FOAMIEIMMOd IgM0E0SL0, 33. 22- 25.

3. Henley V. (2013). Neglect of Judicial Duties and its Consequences.
Conference on the Independence and Profession of Judges, Thilisi,
pp. 29-39.



#16, January, 2021

Oy
[EEN

10.
11.
12.

3MBBI®IBBNOL 3O MAJo0)

LOZOMbOL obbo30 VaOMZg FgLOdMgdgMo O LodoO MO b3gEo-
Omyco 3M9396(300L JgLobyd dMdm3MgooL (Die spezialpraventive
Lehre) gHomdo, myd3o 0mbodbymao 30900 60603gdooty dmb-
096900L BOGFMIOL O O3] BOTOMI0L LOZOH0O.

Von Feuerbach P.J.A.R. (1798). Ist Sicherung vor dem Verbrechen
Zweck der Strafe und ist Strafrecht Praventionsrecht. Bibliothek flr
die peinliche Rechtswissenschaft und Gesetzkunde.

Roxin, Arzt, Tiedemann. (2013). Einflhrung in das Strafrecht und
Strafprozessrecht. 6., neue bearbeite Auflage, C.F. Mdller, S.
3dohodzomao m. (2019). LOLEYMO O F0LO FIBROOILS. MOOMO-
LO, dOAMAM(3AMMOO FgPM0ENOb0, 33. 27-28.

Roxin, Arzt, Tiedemann. @obobgmgdgmo 6036Mmao, S. 6.

Ha®030 . (2011). LobbEMOL LOFOOMOMNO. DBMBOO BOBOMO. ©O-
603079mMoL MIM3MY00. MOOMOLO, OTMIFHIMMdO 3gMH00vbo,
33. 45.

39oh03z30mo m. @OLObYEMYOYMO 6O MAI0, 33. 31.

B96Hgm9mo 0. @obobgmgdymmo 6odGMmA0n, 33 49-64.
33Mgbgmadg 9. (1978). d®OmMOL bo®abbob 8603369mmMm™dd LOL-
F9m0oL 060300IYOMOBOE00LOMZOL. LOOFMMO LOFIGMOMO, Neb,

33. 46.
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THE IMPORTANCE OF FULL
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THE EFFECTIVE MECHANISM FOR
RESTORING HUMAN RIGHTS IN
CONSTITUTIONAL JUSTICE

Tamar Avaliani
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PREFACE

The limitation of government by human rights is one of the the important
characteristics of democracy and rule of law in the state. The limitation of
government by human rights ensures the human rights protection and guarantees
them. One of the important mechanism for protecting human rights is constitutional
control. Accordingly, proper protection of human rights and constitutional order is
unreachable goal without effective mechanisms of constitutional control.

THE PECULIARITIES OF FULL CONSTITUTIONAL COMPLAINT

Full constitutional complaintshould be considered one of the effective mechanisms
for restoring violated rights. It is possible by this mechanism to constitutionally control
three branches of the government and its legal acts and decisions. Human rights
are violated not only by law, but also by court decisions and the actions of executive
branches. Relevantly, on the national level there should exist effective mechanism for
restoring violated rights and possibility that the constitutional court is able to discuss
the accordance of the acts of three branches with the human rights and liberties
guaranteed by the constitution. Constitutional Court should be given the possibility
to discuss the constitutionality of general courts’ decisions and establish violation
of human rights in case it its revealed. An application at the Constitutional Court is
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based on the principle of subsidiarity, according to which the Court involves in the
legal dispute additionally, when the legal protection mechanisms are exhausted.

The variety of models of full constitutional complaint exist in many European
countries (Germany, Czech Republic, Portugal and etc.).

THE GAPS OF GEORGIAN MODEL OF THE CONSTITUTIONAL
COMPLAINT

The form of constitutional control functioning in Georgia is a defective mechanism
for restoring human rights. Georgian model does not give an individual the possibility
to apply to the Constitutional Court on the constitutionality (in terms of human
rights) of decisions taken by general courts and executive branches. Constitutional
Court of Georgia cannot control the decisions of general courts in terms of human
rights, also how general courts interpret human rights within the specified case. We
should agree with the opinion that “in the existence of “real” constitutional control,
constitutional courts try its best not to violate the principle of “iura novit curia, and
from the very beginning develop individual schemes of constitutional control based
on basic human rights”."

THE ADVANTAGES OF IMPLEMENTING THE FULL
CONSTITUTIONAL COMPLAINT MECHANISM IN GEORGIA

The perspectives and basis of implementing “real” constitutional control was
strengthened by the judgment (Apostol v. Georgia) of European Court of Human
Rights?. In the mentioned judgment, European Court of Human Rights discussed
in details about the interrelationship between constitutional justice and full
constitutional complaint mechanism. According to this judgment, “real” constitutional
complaints create the strong instrument for the realization of basic human rights and
liberties by the Section 2 of the Georgian constitution”. One of the advantages
of full constitutional complaint is to promote the cooperation and the exchange of
best practices between general courts and Constitutional Court. The introduction
of full constitutional complaint will increase sensitivity towards human rights during
case discussions and ensure the increase of interests of judges in constitutional
justice. In addition, this model will promote the development of “law of judges” and
substantially improves the quality of their work. Also, this model will promote the
decrease of the complaints from Georgia to the European Court of Human Rights.

While implementing the full constitutional complaint model, the scope of the

1 Erkvania T., Normative constitutional complaint as the improper form of concrete constitutional
control in Georgia. 2014, https://emc.org.ge/ka/products/normatiuli-sakonstitutsio-sarcheli-ro-
gorts-konkretuli-sakonstitutsio-kontrolis-arasrulqofili-forma-sakartveloshi.

(Apostol v. Georgia), 2016, par. 42.

3 Ibid, par. 31.

N

Tamar Avaliani



(@ ]
~

#16, oob3z0é0,2021

Tamar Avaliani

3MBBI®IBBOOL 3O MAJO0

constitutional control, permissiveness, the issue of compensation and etc. should
be considered as well.

CONCLUSION

Full constitutional complaint is the effective mechanism in terms of restoring
violated rights, that would give the national legal system an opportunity to protect
human rights more effectively and to check the standard of protecting human rights
in the general court system. The model of full constitutional complaint will increase
the quality and effectiveness of the work of general courts.

NOTES:

1. Erkvania T., Normative constitutional complaint as the improper form
of concrete constitutional control in Georgia. 2014, https://emc.org.
ge/ka/products/normatiuli-sakonstitutsio-sarcheli-rogorts-konkretuli-
sakonstitutsio-kontrolis-arasrulqofili-forma-sakartveloshi (in Georgian)

2. (Apostol v. Georgia), 2016, par. 42. (In Georgian)

3. Ibid, par. 31.

BIBLIOGRAPHY:

1. Erkvania T., Normative constitutional complaint as the improper form
of concrete constitutional control in Georgia. 2014, https://emc.org.
ge/ka/products/normatiuli-sakonstitutsio-sarcheli-rogorts-konkretuli-
sakonstitutsio-kontrolis-arasrulqofili-forma-sakartveloshi (in Georgian)

2. (Apostol v. Georgia), 2016, par. 42. (in Georgian)
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»M3OTIMN* 16N3NRISTIM()
LO3MBLONOIBNM LOHMAILNL, HM3MMEB
O5OR3JIT() IBTIoNL HRPO3IBNY
JBJIFOIM() 3330603306 360336 M
LO3MBLONOIBNM LOLOAdGXIL MUY
doMO)3L03JJd03()

05356 53500560

930m30b 1603900 GIA0L Lydstmoranal b>d9bngmm
33am93000 06LE0AE0L 13MmmLn d93609M 0565ddMmd)ann

bA3306dM LOMY3JBN: LOGORYMO, ZMBHGOMENO, FOOMEMALOFHMNYOO

ddbadal™0)

0O30060L JBMYo900m LObYMIBOBRML dMd30 YTMZOHODHOIYMO O LO-
30OHOMgoMo30 LObYMABoBML gOHM-9H O 3603369(MM306 FOLOLOOMYdYML
BOGMIMOa9bL. 0Odndbol JBmYog00m LObYMIBOGRML dMJ3d dOINO60L
IBRMHS900L EO33OLO O FOMOBHNMYOOL POMHYEZ39MMYMARL. dEOT0O60L JBMI-
0900L EOE30L 3dody, g m-9hm 3603369cMM306 Fggdob0HIL LOZMBLEHODHIEOM
3MBHOMMO BOGIMOMagoL. dgLOdO3NLOE, dOTNVBOL JBMYdgo0L LOMOBO-
OO ©O(330 @O 3MBLAOHIBOYO0 BaLE0ZOL EOTYOMYOO B0YMBI39M0O dIM(3O-
600 LOZMBLAHOHIBOM ZMBHGMEOL gBYIHY®0 397o60d3gdo0L goMydg.

,030MIM0O” 0600030CJINIMO badMBeLONOIBOM
LAMRICINL 1A30bIGIMIBIB0N

OMOZIIM0 JBEJO0L 0OE3IOOL JOM-IO® 9BIIHI® 89Job0dIO® ,O9-
OMMPM0* 06030IYOMPM0 LOZMBLHOHYBOM LOGhgMO Yo obzobommm.
d0LO 39339Mmd0m, FoLOJMadgMNd bymaLyBmgooL LOJ0Zg IH™ML O Jom
3096 30m9dgmm0o LOTOOMMGOMH030 OJHadoL LOIMBLAHODHIBOM ZMBHGO™MEO.
3MBLAHOHIYBOIO0 JBIY0gd0 OO MOZOLIYBNY0JO0 OO FOODHM FObMBOm,

Tamar Avaliani
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06039 LOLOGOMM™M FOEOBY39HOMYOJOOMO O VMIBLGOIYMYOHMO bY-
moby®rmgdoLb Lbgo JogwadgdomoE dgodmadd EO0MM39L. JgLooO30LO,
9OM®M36Y™m EMBIDY YOO dMLYOIMOEIL EOMOIIYMO IBIOOL OOEFIOOL
9899HIM0 399ob0d30 @O 0d0L JgLOdmMgdMMOd MM LOZMBLHOHYEOM LO-
LOBOO MMM 0BLEYMML, BVBEYbOE THgLOdVdgdd bgmabyWmgoolL L3y
™ML 0gHgo0 LOJOOM39IMML 3MBLAHODHIB00m FOGOBHOMGOYIM JBRENYOJOLO
@0 MO30LIBRIYOHdL. LOZMBLHODHYEOM LOLOTIGOMM™ML Yo d0939L TgLOO-
mMadMmMO0, gdobobommmb LEYOM™M LOLOTOOMMMMIYOOL oEOBY39H0mMYd900L
3MBLAHOHYBOYH0BOL LOZOMDO O EOOEZNBML JBMIGOOL EOGMZ930 dLHMOL
0MHLYOMO0L JgdmMbz93030. LOZMBLAHODHIYGOM LOLOIOIGMM™MIn bymobyBMg-
00L LOJ0Zg FHML oOBY39HNENYd900L FoLONNZMYLS LYOLOOOOMOOL 3G0-
6303L 9x®yJIbYoo, GMIMOL MOLOLIVEOE LOZMBLHODHYEOM LOLOIOGTNM™
030900 HOGOM3900 3MB3MIDH I 3030, oL 8903 MO VIMBIYIOIMO
096900 LOJOOHOIMYIG030 EOE30L 39Job0dIYd0. ,EH90MIYMH0* 06OZOYOM Y-
60 LOZMBLAHOHYBFOM LOGRIIOL FMOIMO O33N 3OMNO(30JO0m BOGOTO-
H9000 BYO6JE0MB0MHYdoL g3e™m30L Lb3dOLbZYL J39Yybgddo (3930600, Hhgby-
M0, 3MOHYZOM0O O LLZY).

bLa3MBLAONOIBOM JMBOMMENL JaMOIICNO 3MOICNOL
bdtn3393Ja0)

LOFJOO Mg MT0 FMJIGEOO LOZMBLAHOHIYBM™ ZMBHEMEOL FMOIMO, O-
GHM399M0 JBMIOo0L dMEOa60L gdodg bo®M390006 LOJOOHHMM G 03 39Job0dIL
BOMHAMOa90L. LOZMBLAHODHIGEOM ZMBEHOMMOL JoO MY FME IO B0HOIYM
306L 06 odmy3L JgLOdMadMMOOL, LOZMBLAHODHIYBOM LOLOdOGTM™mTn dg-
0HOBML LOHOZO®O LOLOFOOM™M O dEINBOLHGOEOIMO MEOZOBMYOOL Fo-
©06Y39homgo90o0L 0O0060L JBRMJOgOMO6 F0FOOHMYO0m 3MBLAHODHIE0I-
OMOOLMOD EOZOZ3TMYO0m. LOZMBLAHOHIEOM ZMBHEMEOL FMOZOG boM39dL
BOGM3MOagbL oL, GM3 LOJOOMZGMM™ML LOZMBLHODHYEOM LOLOOGTNM™
0O30060L JBMYOgoMOD 303OOHMYd0m 396 OZMBHGMEYOL LOYOHO™ LO-
LOTOOMMML oEOBY39HoeMadadL, dLY39, 030L MY MMaM® dbEY696 LOLO-
FOOHOMMYd0 3MB3MHIHIMO ©O30L BROMFMIdI0 OOT0O60L JBMYog0o0L
006G 3O9H0M9dOL. 3oBoOMHOPM™ 6O 0g60L FMLODBG®YOO 0FOLMOL OZO3-
30MH9d0m, HMI ,HJOMIYM0” LOZMBLAHODHIEOM 3MBHGOMEMAL dGHLYOIMOOLOL, LO-
3MBLAHOHIYBEOM LOLOTOO MM MYO0 FOJLOTOMPYOO® FOMMMOIH, OO JgMOLbMb
360633030 — iura novit curia, O MOZOM39 306030MOO™MB LOZMBLAHODHYBFOM 3Mb-
HOMMOL 06030YOMIPGOH0 LF939d0 JOMHOMO® JBMYOJODY COYHOEMdOM” .

1 Sédsosoo ., be&ohenemo Lo 3mblihodyem bothgmmo Gmgmes|; 3(0636303@0 bo 3006Lchodygzom
30bhdmmal o6obENmymagammo ggm&ds bogstmggammao, 2014, https://emc.org.ge/ka/prod-
ucts/normatiuli-sakonstitutsio-sarcheli-rogorts-konkretuli-sakonstitutsio-kontrolis-arasrulqofi-
li-forma-sakartveloshi
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,030MMIM0* 06@N30PIJIMIM0O ba3MBLONOIBOM
LAMAIMNOL CI6IMA30L J30MAINJILMBIBN LAJIMOI3ITMA0N

»MJOMIPOH0“ LOZMBLAHOHYEFOM ZMBHEMEOL LOJOOMZgMmMTn EV6HG330L
396L399dH03900 O LOWYJZgEMO VEOOT0OH0L JBRMYOOMO IO M3IYENTO LOLOO-
GHOEM3 3oodyodo dbEgMMOLOL LOJIgdg — ,,03MLHoMO Logdodm3gemmL Bo-
600MAMI3“2. OOBY39h0emg00do 93MH™M3YMAS LOLOFOOMMMI EYHOMIYHO®
09LE9EMO LOZMBLEHOHODHIEOM FOOHMMALOFYMYOOLO O ,HJOMIYM0* LOZMBLHO-
HaEom LOGOHYMYOOL JOMOYONEOIMINIOYMMIO0L MOMOODY. LOLOIIOM ML
306300 1Hd0m ,,H90MIYOH0“ LOZMBLHODMIEOM LOG®RYMHd0 JabOL LogdodmagemMmL
3M™BLAHOHYEOOL FYMGY MOZ0M FOMOBHOMIOIMO YBRMYOgd0LO O JOOOMO®O
0030L7BMYdgOo0L ObbMM(0gMgool dmoge abLHGHY3YoMLE. 060300 YO-
YO0 LOZMBLAHOHIYEO® LOOHIMOL FMOZOM J30OHOHILMOOL BOMIMOAEI6L
oL, ®M3 030 bgmbL FguBymoL 3MM3gMHOEOLO O O LOYIJMGLM 3GOIH039-
00L 3oOE3MOL LOEGGM™ LOLOTOGMMYSLO O LOZMBLHOHYGEOM LOLOTOGEML
6oL, 06030IJOMYOH0 LOZMBLHODHIYEOM LOGRYMOL TJgBMMYdd FOdDOOOL
0O30060L JBMY09d0L 030MHM FZOIBMBIMMOOL OZ900L obbom3zoLOL
@0 bgmb JguBymoL LOgGO®M™M LOLOTIOMMMMALOL FMLOFOOIMHIMO O0BHY-
®9LYOOL LOZMBLAHOHYBOM BOOMEMBLOFIMGO0M. OTOLMOBVZ], FOMOMYOYO
dm@amo bgemb dg369mdL LOEFMLOFOOHIMI M LOTOGOMEML OB30MOMYIOLY O
0MLYOOMOE FOOYAFMAGLALL LOGB M LOLOIG M MYSOL FMLOTOO MMM 3Y-
3omo0L botabbL. LoOHgEMOL YJ30HOHHLMOOL BOGTMOa50L Lo, MM gL dm-
@90 bgmb JguBymodL LOFJOOMZIMMEOL LOHZ3MGOOL FoaBOZbOL 93 (30HYOOL
0O30060L JBIMYOOMO 93 M3PM LOLOIOO Y MT0.

,H90MIM 0" 060030 YOMIYNH0 LOZMBLAHOHYGFOM LOGHRYIMOL EVBHGZ30LOL,
09(30Madgm 00 3oboLOBMZO ML MO FMEIMMO0M O MO BOMamMYddo dmbEg-
00 LOYGOOI™M LOLOFOOOMMYdOL ZMBHGB MM, LOGHIIOL EOLOTZYJOMOOL LO-
®}YI3m900, 3m33906LOE05OMO6 O30330MYdIMO LOZOMbYdo O LbZO.

©Jabad36a

»MOMIYM0“ LOZMBLAHOHYBFOM ZMBHGMEO gRIJHI® 99gobod3L BoMIM-
0a96L POGM3ZgIMO JBRMIdoL dMEEo0L Zgmbom, GoE dobEgdoL JgLod-
YoM MOOL 9gOHMZ6Ym LOTOOMMYOMH0Z LOLHHIOL VMOIOBML POOMZIYNO
JBRIY0900 O 9OHMZO6YM OMBIdY FMOLEOBML dEOTNO6OL JBRMYd9d0L EO-
330L LHOBEOGOHOL FYAIMBIGOO LOGO MM LOLOTOGMEMMYdOL LOLHYIdT0. gL 3o
®O30L dbMH0g 003OMMAdL LOYGEHM™M LOLOFOOIMIMMYdOL FYFomdoL boGHobbL

@0 9B9gH006MALL.

2 5530060b ogEmgdoms ggdm3nmmo LobodoGmmml  goobygghommgde Logdgdg N40765/02
03mbhmemmo bodotmggemml Bobosm8ogg (Apostol v. Georgia), 2006 Eemol 28 6mgddgéao,
3060360030 42.

3 0d39, 3o60g6oq0. 31.

Tamar Avaliani
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INSTITUTIONAL INDEPENDENCE OF THE JUDICIARY

Judicial independence implies the independence of judges, both individually and
institutionally. The independence of a judge should be seen as, on the one hand, a
system of orientation for the judge himself, a system of his professional beliefs, and,
on the other hand, as a set of institutional and operational measures designed to
ensure that independence.’

Institutional independence means the separation of the judiciary from the exec-
utive and legislative branches of the institution as a set of institutional and opera-
tional measures designed to ensure that independence, including individual inde-
pendence. It defines the relationship between the judiciary and those branches of
government independence, as well as their perception of society as such.?

Itis carried out with the self-government and incompatibility of the court. Self-gov-
ernment is exercised by the Conference of Judges of Georgia, the main function of
which is to strengthen the independence of the judiciary, public confidence and trust
in the courts, and the authority of judges.

INDIVIDUAL INDEPENDENCE OF THE JUDGE

What is the individual independence? The independence of judges is not a pur-
pose in itself .1t is a direct guarantee of the citizen that the judge's decision will be
neutral, in accordance with the law and the Constitution.?

1 Bangalore Principles of Judicial Conduct and its Comments, Tbilisi 2015 p.66.
Bangalore Principles of Judicial Conduct and its Comments, Thilisi 2015, p.67.
3 Bettermann, From the sense and limits of judicial independence, in Freiherr vom Stein-Gesellschaft

e. V (Hrsg), The independence of the judge, A Cappenberg conversation, 1969, p. 45 ff.
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According to the Constitution, the judiciary is not only the excercise of justice, but
also the judiciary control. According to the Constitution, the judiciary is exercised by
the courts, which means that the exercise of this power is fully entrusted to judges.

Therefore, the independence of the judge is considered, the judge's orientation
system itself, a kind of system of his professional belief. According to the Consti-
tution, the judiciary is exercised by the courts, which means that the exercise of
this power is entirely entrusted to judges. The following articles of the Constitution
already set out the basic principles by which a judge should be guided in the perfor-
mance of his or her activities.

Therefore, the independence of the judge is considered, the judge's orientation
system itself, a kind of system of his professional beliefs

It is the individual independence that specifically concerns the judge directly. It
consists of subjective and personal (personliche) independence and is therefore
subjective and personal in nature.

A) Subject matter;

B) Personal;

C) Internal independence.

SUBJECTIVE INDEPENDENCE

The guarantee of independence is enjoyed by all persons exercising judicial
power in accordance with the Constitution and the law (judges, jury). The source
of threat to the independence of judges can be: state authorities, parties or public
groups.

INDEPENDENCE FROM THE EXECUTIVE BRANCH

Ensuring the independence of judges is an essential element of the indepen-
dence of the judiciary from the executive branch. It is inadmissible for the executive
to give any directives to the court, to issue any act, which will interfere in the activi-
ties of the court. Article 63 of the Constitution explicitly states that all acts restricting
the independence of a judge are void. Judges may not be depend on the instruc-
tions of the executive branch. The executive branch has no right to issue any act or
give separate instructions that will affect the activities of the court.

Pursuant to Article 8 of the Law on Common Courts, state and local self-govern-
ment bodies, institutions and officials are prohibited from violating the independence
of the judiciary, influencing a judge or interfering in his/her activities while making a
decision.*

4 Assistant conference, public law, Regensburg 2018, Nomos, Jann Ferlemann, Temporarily inde-
pendent? Temporary judge between independence and flexibility. P. 50ff.

Tamar Laliashvili



D
o

#16, oob3z0é0,2021

Tamar Laliashvili

3MBBI®IBBOOL 3O MAJO0

INDEPENDENCE FROM THE LEGISLATURE

The court's obedience to the law and the constitution is given directly in the first
paragraph of Article 63 of the Constitution.

But obedience to the law does not mean obedience to the letters of the norm
or coercion to obey the literal meaning of the norm, but rather, the judge has the
right to interpret the norm according to the system of law, its essence and purposes.
The legislator has no right to interfere in the activities of the court during the con-
sideration of specific cases in the court and to have any influence on it. Interference
measures include both decisions of Parliament and individual laws.

INDEPENDENCE OF JUDGES FROM THE JUDICIARY ITSELF

The substantive independence of judges means independence not only from the
executive and the legislature, but also from the judiciary.

The judge acts independently of other judges. The task of hearing and deciding
a case from a judge who remains face to face with his or her conscience. Requires
some autonomy. Thus, the independence of a judge requires not only the inde-
pendence of the judiciary as an institution from other branches of government, but
it also requires the independence of judges from each other. In other words, the
independence of a judge is conditioned not only by the absence of unlawful outside
influence, but also by the absence of the unlawful influence that may result from the
actions or position of other judges. Although a judge sometimes finds it helpful to
"get ideas" to colleagues in a hypothetical case, each judge is personally responsi-
ble for the decision, including the judges on the appellate panels.®

CERTAIN CASES ESTABLISHED BY THE CODE OF
PROCEDURE FOR RESTRICTION OF INDEPENDENT
DECISION-MAKING BY A JUDGE

In cases defined by the Code of Procedure, the judge is deprived of the op-
portunity to make an independent decision on a number of issues. It obeys these
restrictions established by law. The judge cannot make a decision independently,
as this issue has already been regulated and resolved by the Code of Procedure.
This does not violate the principle of the independence of judges, as the restriction
on the free decision of a judge is set by the Code of Procedure itself. For example,
the court has no right to go beyond the scope of the accusation in terms of aggra-
vation, or to establish new factual circumstances radically different from the factual
circumstances established by the parties, and after the judgment enters into force,

5 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198.
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the court cannot change the verdict. The court has no right to assess the silence of
the accused against him or to use only the confession of the accused as a basis for
the verdict.

PARTY INDEPENDENCE

The judges are not allowed to be a member of any political part. It is a constitu-
tional principle. It is given in paragraph 4 of Article 63 of the Constitution of Georgia,
according to which a judge may not be a member of a political party, participate in
political activities.

The judge should make a decision in accordance with the Constitution and the
law and not in the purpose and interests of any political party. The law requires the
complete political neutralization of a judge and prohibits activities in any political
party.®

JUDICIAL INDEPENDENCE FROM THE PUBLIC

Court decision can and should be criticized. Criticism of the press during the
trial is permissible. But at the same time, the independence of the judiciary must
be protected by law from the influence of both the press and individuals, interested
organizations, and part of the public.

The substantive Criminal Code ensures the protection of the judiciary from crim-
inal activity. Forcing a judge to make a decision that is desirable for someone is
punishable under criminal law (Article 365 of the Criminal Code, threats or violence
in connection with the conduct of an trail or investigation), and contempt of court is
punished accordingly.

PERSONAL INDEPENDENCE OF JUDGES

Paragraph 5 of Article 63 of the Constitution of Georgia (Part 2 of Article 7 of the
Organic Law on Common Courts) ensures the personal independence of a judge
appointed in accordance with the law. The removal of a judge from the hearing, his/
her dismissal or transfer to another position, or his/her retirement shall be allowed
only if there are preconditions provided by law.

The personal independence of a judge includes first of all the following elements:

1. Inadmissibility of removal from the trial of a judge;

2. Inadmissibility of his early dismissal from office, early termination of his

authority;

6 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198.
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3. Inadmissibility of transfer to another position;

4. Retirement before the expiration of his/her judicial activity, except in cases

provided by law.

This is the principle of immovability. The principle of immovability is a guarantee
of both personal and substantive independence of judges. Judges who have been
appointed in accordance with the law may not be dismissed, removed from office,
transferred to another position, or retired before the expiration of their term as a
judge. It is inadmissible to apply measures to judges by which judges practically
retain their positions but are in fact unable to carry out judicial activities,

For example, when the law on the distribution of court cases in common courts
and the imposition of powers on other judges is violated. If the rule of distribution of
cases is violated and the particular judge fails to get the particular case, that he was
subject to the judge under the law, not only the principle of a lawful judge is violated,
but also the personal independence of the judge, as he is practically excluded from
the case.

The appointment of a judge to another court is allowed only with his/her consent
(Article 44 1 of the Common Courts Law). The law provides for the dismissal of judg-
es in the event of the liquidation of the court. It is true that the dismissal of judges on
the basis of court liquidation is written in and restricts the personal independence of
judges, but it does not violate the personal independence of judges, since according
to the law the court is liquidated by the judiciary and not the executive, it does not
violate the personal independence of judges.

The grounds for dismissal against the will of a judge are given in the Organ-
ic Law on Common Courts (Articles 44 and 45 of the Organic Law on Common
Courts), as well as in the Law on Disciplinary Liability and Disciplinary Proceedings
of Judges of Common Courts.

Judges must be guaranteed personal independence. Judges may be removed
from office or suspended from office only in cases provided for by law, on lawful
grounds and in accordance with the procedure laid down by law.

INTERNAL INDEPENDENCE OF JUDGES

Any judge must make a decision based on internal independence and personal
responsibility. The internal independence of a judge requires the internal freedom of
a judge. He must make a decision only in accordance with the Constitution and the
law and he is not liable to any third party.

Internal independence is not guaranteed by law or the constitution, but rather it
is a task facing him personally to be free from influence. The judge is not fighting
for internal independence, but he must own it. The judge must make his or her own
decisions, both without free of internally and externally impact.

Such influences may arise from political parties, especially ruling parties, which
are also legally involved in the appointment of judges to some extent (for example,
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the rule of appointment of Supreme Court judges). Also due to the nature of media
statements, comments, TV shows and can exert some pressure, this pressure can
be intensified if politicians support the opinion spread by the media. There is no le-
gal leverage against such influence, especially since the function of the media is to
criticize court decisions. The internal independence of judges means independence
from third parties. The judge must make a decision freely, without the influence of
others, in accordance with the law.

GUARANTEES OF INDEPENDENCE OF THE COURT
AND THE JUDGE

One of the most important guarantees for the independence of a judge is his/her
unlimited appointment, which is envisaged by the Constitution of Georgia.

The Organic Law on Common Courts strictly regulates the rule of communi-
cation with judges of common courts, which ensures the protection of the judge's
independence from outside interference.

The irreplaceability of a judge is guaranteed by organic law. Reorganization or
liquidation of the court may not be a ground for dismissal of a judge appointed for
life.

It should also be noted that since the Rose Revolution till today, the common
court system came under political control. The reorganization and liquidation of the
courts was the main tool that enabled the then government to remove undesirable
judges from the system and to establish the judiciary in accordance with the subjec-
tive political interests. (It is the court with subjective political interests that continues
to function today unfortunately).

An important guarantee of the independence of the judiciary is the immunity of
judges. The judge is inviolable. It is inadmissible to prosecute, detain or arrest the
judge, to search his residence or workplace, car or personal, without informing the
High Council of Justice or in the case of a judge of the Constitutional Court — with-
out the consent of the Constitutional Court. The exception is the case of withessing
a crime, which must be reported immediately to the High Council of Justice or the
Constitutional Court, respectively. If, accordingly, the High Council of Justice or the
Constitutional Court does not give its consent, the judge deprived of liberty shall be
dismissed immediately.

SUMMARY

The key to fostering and establishing the ‘rule of law’ is to ensure that the judi-
ciary is not only independent but appears to be independent, in order to gain the
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confidence of the public’ The greatest danger to independence comes from the
interference of-perceived or otherwise-government institutions or political parties.

The relationship between the three branches of power should be built on mutu-
al respect and recognition of the respective roles of the other two of them. This is
necessary because the judiciary plays an important role in relation to the other two
branches of the state. The judiciary must ensure that the government and admin-
istrative bodies are accountable for their actions; with regard to the legislature, the
judiciary must ensure the proper application of adopted and enacted laws, as well
as their compliance with the national constitution and, if necessary, regional and
international treaties that are part of domestic law.

For the free, unrestricted exercise of their functions and the exercise of indepen-
dent judicial decision-making powers, judicial authorities must exclude unlawful re-
lations with other branches of state, as well as their influence. Thus, independence
is a guarantee of impartiality and objectivity

The relation of these two aspects of independence can be interpreted as follows:
a judge may be independent in his or her views and reasoning, but if the court in
which he or she hears cases is not independent of other branches of government
in matters relevant to his or her proper functioning, the judge cannot be considered
independent.

7 Kelly, W. F. B., 2002, An Independent Judiciary.

NOTES:

1. Bangalore Principles of Judicial Conduct and its Comments, Tbilisi
2015 p.66. (In Georgian)

2. Bangalore Principles of Judicial Conduct and its Comments, Thilisi
2015, p.67. (In Georgian)

3. Bettermann, From the sense and limits of judicial independence, in
Freiherr vom Stein-Gesellschaft e. V (Hrsg), The independence of the
judge, A Cappenberg conversation, 1969, p. 45 ff. (In German)

4. Assistant conference, public law, Regensburg 2018, Nomos, Jann

Ferlemann, Temporarily independent? Temporary judge between

independence and flexibility. P. 50ff. (In German)

Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198. (In German)

Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198. (In German)

7. Kelly, W. F. B., 2002, an Independent Judiciary. (In English)
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05356 0058300
bodotmorcmob comghmo, 93tm3ob 160396bodgnolb 36900

bAd306dM LOMY3JBN: LOORYMO, ZMBEHGMENO, FOOMEMTLOFHMYOO

3MmMoCMI3NL 6533MIMI

LOLOTOGOMML EVIMYZOEJOMMAd gL dGOL 0BLAHOHIYEOMBOMIYOHO O
006030070MIYO0 @OTMYZOEIOMMOY, OHMIMYO03 HHOMOT 0300 Job0ob Lo-
30O gdM030 LObEMABOBML LYO0IHIO O MBd0JIDHIM B0bO3OOMOYOL O
9ONMOMOM0O030 3oL LOGYJIZ9ML BOGOHIMOEAEYLL.!

@OIMYIY30IOMMOO 6036O3L OGO FbMMMEO 3O MWBILOYMMO, MOGMYOYMId0-
00 Jdgbgagmgogool LOLEHYIOL LOLOJOG MM BWYOJE0dOL gobbm®(309Mmg-
00LOL, VGV V3MIM39 baMoLYBREYOOL LL3O IHMYOMOL, ObLOIYNGYoom
0M3OLGYMYOgIm bgmMOLYRBRMGOOLMOD FTOOMYO0m 033939 LHOHYLL,
HMIGMOE MO09JDHIO 30OHMBJOLO MY FOMOBHN5ODHHO EOTYOEYOIYMO.

©OIMYZ0@IOMMB0L MMH039 LOLY dO3MY6OL VbEILL LOTOOHHMGIGH030 ©O-
330L LOgGMao0L FJMBg FMJoEOgdqody, 0™ IMENOL OBLOZYMDGO0m JOEO
0MNObOBOML dGOMMEOIYOYMO, 3060006 39Odm O LOFOOM 0bhgMHgLYdo 0bLY
0MOLOE OO P30GOL3OOEYOY GOMAVBIML, MMM LOLLMOL LOTOOMOMT0.
©OIMYZ0@Id9M0 LOLOOGOMMM®M BOGHIMOOA3IOL BgoHOOMIYG0, LOJOGOMMOO-
60 3MMELOL BOBO3OOMBOOL. FMLOFOGMMOL EOIMYZOOIONMOSL ©J3L LBEM-
9 LOLLEOL LOFOGOMOMMT0 dOMNOb OO 3603369(MMbY, MOEEOL LEMG®I®
9L BOGIMOEAIOL dGOMEYOYMOLOMOL LOLEGIOL FIBROOOIOOL FOO6MBOYE
LOYJ39emL. LOLbENOL LG MO0, MmamdE Babo, gbgod LobymadBoxrmL dogc
3OBbM®(309MYdIM 0dYMYdOLO OO dOTNOB0L JRBRENYOO0L OOEZOL, OTOHMIAVS
LOFOOMMYOG030 LOLYEMABGORML TgLOdOTNLO, MoaohdyHo TgxzoLyod Jbm-
MmO 030L J9Ydm0od, 306(3 OTMIYINIOIMNY, BYOHGOOMPOH0O O OOE oM
00603L 06 30939030900. LEMGMYD EOTMIYZNOIOMMOOS 0L BobO30GMdY, HIXND
AmLOBOGOMENg OMOL 0L oMo, OHMBYEIOE L F9BOLYOO YOO FOBOLMEF0YENMUL.

1 Glatzmeier, Armin, Gerichte als politische Akteure, Nomos, 2017, S.164, Wieczorek/Schutze
Zivilprozessordnung und Nebengesetze, 2017. S. 446.
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LAHOHOO B0BBOE OLOLOZL F30Mb3gEML FOOEBML LOLOIGMEMML EVIMYZ0-
©@90Mmmd0L M®0o LObY: LOLOOGMM®ML 0BLAHODHIEIH0 O 06EO30IYOMHOO
©OIMYZ0IOMM MO0, F0MO JOMOGOHMB03OOHMIOS, LOLOFOOMMML HMIMO 3
0bLAHOHYEOY®O, OLY3H 06OZ0EIYOMINH0 OTMYPINEIOMMO0L ML OOLYLY-
MO 3OMOMY3OHYOH0 LOZOMbYO0 O FGLMOZOBML FOMO OOFMOL gdgodo.

LALAZIMOIMDL 06LONAOIJBOMBICNIMO ©IFMISNEIGM Mo

AmLOFOOOMOL  EOIMYINEHOI MO  ZIMOLbIMOL  TMLOTOOHHENHYO0L
©O3MYIY30IOMMAdL, MMaM®E 06030IOMyco, dLJ3g 0bLHODHYBIGO
0L39gdH0m. AMLOTOGOMMOL EOIMYZOEIOMMOL JYOO ZOBOLOMHOMPL OHM-
3mMm3, gm0 3bMo3z, MOZ30@ IMLBIOMMAOL LOME®09EHOEo™M LOLHYDL, dobo
3OHO®ILOYMO IGBOILOL g Ma30Mm0 LOLAHYDY, F3gmey 3bM03 30, OHMaM®O (3 00
06LAHOBHYEOYOO O M39OOGFOYMO MMBOLANYdYOOL 3MB3MadLo, HMIMYO03
00 O3MYZ0IOMMO0L YBEMYB39MLOYMRBOOOO FMBMEYOYMO.2

0B6LAHOBHYEOMBOMYOO EOTMYZOEHOMMBY 60TBO3L LOLOTOGHME ML, M-
3mMi3 06LHOHYE0OL OMAdLGEYMYO OO LOZObMBIIdTN ™ bgmabyBMgdo-
LOROB OAMYMBOL, HMIMGE 08 0BLAHOHIGOID0 OO M3GOOGFOYMO OMBOL-
d0909060L 3M33mMaqdLOEOB, HMIMYL0E 08 EOIMYINEIIMMO0L, Fom FMEMOUL,
06030070MIYM0 EOIMYZ0IOMMO0L JOOHY639MLOYMBOOS IMBMOYOY-
mMON. 030 3obLEBM3MOZL LOLOJOGIINM MGMFIOEMYdLO O bgmobLyBMgdoL 0d
dHm™maoL FmGoL IO®MOgOMMOgdL, GMIgEMMO 30HO60Y, JYOGYL639mMmMYME M-
3M®3 LOHLOFOGM™ bgMOLYWENYO0L GHJOMIYM0 EOTMYINEIIM MO, 0LY LO-
DMaom®MYo0L 3096 om0 dLYMO® OMJdL.3

oL bm®E0oMEYd0 LOLOTOGOMEN ML MZ0MITOOMZIINMONMO O JGYMNO3LYO-
MMO0M. M30MITOOMIGENMOd bOMH(309MEYO LOJOIOMIGEOML FMLOTOOMCNY-
MmO 3Mbxygtgboolb 309, HMIMOL IMOZOM0 BYO6JB0OE OGMOL LOLOIdGO MMM
bgmoLYBRIYOOL EOIMYZOEIONMOOL, LOLOFOGOMEMYOOLOAN bombol BOM-
00LO O MHBIGOOL FO63H30(3900L, BMLOFOOMMYMO O3HMEOOHHHOL OTOMENYLO.

AmMLOFOOOMIMO ZMBRIMY6(E00L ZoZmg6o LOLOIdIGHM™ LOLHYIOL OE-
3060LEHG0MIOODg LOZFOME 8603369MM300600, GOE JOHM-gOmo d9M39H0O
0000LO, OGMI LOLOFOGOMMM™ LOLHYIOL dEINBOLHGOMYO0L doGomoo Logo-
®by00L gooby3z9Ho bgdd AMLOIGMMMO 3MbRBYMHY6300L O FoLo BoHIM-
30a9oMMONMO MMaObmadoL 39939Md0m, HomoB3 bEgdd bymaobyymgdoL
bbgo FHhmydoL BbGOEOL LOLOTOGOMMM® bgmoLYBMadoL LOJd0dbmddda ho-
9300 MOZ30O6 OE0EYOL. dLH3Y 3603369MM30600 FgYMO3LYOMMBOL 3Go-
63030, 080 (inkompetibilitat) 3mbLAHOHIEIH0 3G06(30300, HMIMOL TgLOOOT0-
DO FMLOTOOMMIL JBRYOO OGO OJ3L OBOLMGEF0HMM™ML LbZd LOJIObMdY.*

2 amboaoémqgmo d833°b boGao@méob 3606803350 > 3olio 300386006350, cnboq:obo 2015, 3.
66.

3 amboaoémqgmo d833°b boGao@méob 3606803350 > 3olio 300386006350, cnboq:obo 2015, 3.
67

4 3(0.61)@003300[: 63 3nbemol 3g 4 3nbgho: ,8mbOBomEemal 0r9653gdmds dgnemoglgdgemoas Lbgo
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dMbAdAmOICMOL 060C030MCIJIIMIMN CIFMISNEIBTMBY

OHOL  BOMTMOAIOL 06O30YOMIO0  EOIMYPZIOMMOO?  3MLOTO-
HOMIMO OIMYPZNIOMMOd MZ0M3NBOBL 06 BOMHIMOAEIOLS. YFYommE
9mMJomogob go®obhooo, HMI FMLOFOOHMMOL oEOBY39H0TMYod 096900 Bgo-
HEOMIYM0, 30b6MB0LY O 3MBLAHOHYEOL gLodOd0LN.b

3MBLAHOHYEO0®m, LOLOTOGME™M byMOLYBRENYOO OGO BOOIMOIIOL dbm-
MMEO 0OMMIdLOFIMIO0L OBLMEG(309(MgooL, OGO 030 LOLOIOGO TN M
3MBHOMMOMOE bMm®E0gmMEI0d. 3MBLAHOHHEOOL JgLOdOTOLO® LOLOFOD XM
bgmMoLYRBRMGOOL VLM® (30996 LOLOTIO M MYO0, MO demabLbImMoL, ™I
00 bgmoLyBgo0L OBbM®(309MY0d LOYMOV® 0B MOOMO OJ3m FMLOTO-
HoOMaqdL, 3mbLhodYE00L FMIIYZ0M TPbMYo0 Y339 9ERI0L 03 doGOMO©
3606303900, HOMOE FMLOTOOMMYT YOO 0bgEMAIMZOBIIML MOZ30LO LOY-
30006mMd0L gobbmMmE0gEod0LOL.

09906 godmM3OBOMY, FIMLOFOOMMOL EOTMYZOEIOMMBOO OB60bOENYOD,
HOMaM®E 0030 FMLOFOIGNOHEOL LOMG0gbHOEOm LOLHYTY, dobo 3G M®ILOY-
@m0 3MBO3LOL gOMRZ0M0 LOLHYBY'.

LEMGYO YIYOMMME MLOFOOHMMMIL gbgdd 0b6EO30EIYOMIO0 EOIMY30-
©9OmMmMO0, 030 3903900 LOZBMIM030 O 30O M3b MO (persdnliche) EOAIMYZ0-
©90MMO0LOZOL O FgLOOdVFOLOE LORZLMIMN30 O 30OM36YMO boLodMOLOV:?

0) LOZBMOMN30;

0) 306HM369mo0;

3) 830603060 QOTMYZOOIOMBO.

bLAd6MoMN30 ©V3MISNEIBM MBI

©O3MY30OMMO0L goMobHoom LOMIJOMMOL Yyzgmod 30Ma, 3063 3Mb-
LAHODHYEOOLO O 30BMBOL FgLOdOTOLOE LOLOTOGMMM™M baMOLYBENYOOL dbM-
6H309madL (BMLOFOOHMHMYYO0, BLOFYMIGON). FMLOFOOMMIMNO EOTMYINWYO-
anmooL bLogOHmbolb Byodm Jgodmado oymbL: LobgmBBoxm bymMoLIWM YLD,
30O H00 06 LOBMFOOMYIDN030 OFRYTRIOI0.

0603g3mdolemob oo oSoSQonégbo@ Logd00bmdolieob, 606@0 Lodg360g65m o 3gc00gmgonta
Logdaobmdabo. amboaoémq‘:g 56 3godamgds aymlb 3mmohognéo 3o6hoolb Bgg60, dmbobo-
g™dgl 3mmoahozn® bogdoobmdada”.

5 Bettermann,Vom Sinn und Grenzen der richterliche Unabhangigkeit, in Freiherr vom Stein-Ge-
sellschaft e. V(Hrsg), Die Unabhangigkeit des Richters, Ein Cappenberger Gesprach, 1969, S.
45ff.

6 Stelkens/Panzer in: Schoch/Schneider/Bier(Hrsg ), VWGO, Stand der Kommentierung: April
2013,§ 1Rn. 34.

7 dmbodotomgod gi3930L dobgommmeal 3605303850 > 3ol 3m3gbdotrgdo, mdacmalo 2015, 3.
71.

8 58 Assistentagung, Offentliches Recht, Regensburg 2018, Nomos, Jann Ferlemann, Voriberge-
hend Unabhangig? Richter auf Zeit zwischen Unabhangigkeit und Flexibilitat. S. 49ff.
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9@33LbMIMJBIM0 bICPOLIVBMISGNLIBIG
©38MIZ00I6MMdI

AmLOTOOOMIMO EOIMYINEIOMMO0L JYDOY639MMYMABO dMIOLEYMHOI-
0 bgmobyBRgd0LROL LOLOTOGMHMML EOIMYINOJOTMOOL YJI60T369M M-
3006900 9 Y390MH00. EOYIZ909™00 dMIdLGYMdgM0 bgemobyBMadob Jogc
LOLOTOIOMHMMLOMZOL BV0TY COMJIH03900L 303930, ®O0TY dOJHOL FOIM(3939,
GHomOE 3MbEY00 LOLOTIOMMMML LOFF0VbMOOT0 HOMY30. 3MBLAHODHIE00L 63-9
39bm0 306HEO306 JOomgdL, HMI dOMOMOY Y39mo dgho, HMIgmoE dOMY-
©@O3L AMLOFOGHMHMOL EOTMYPZNIOMOOL. FMLOIOOIMMYYd0 O® Jgodmgdo
0MAOLGOYM OGO bgEOLYRBRMHO0L FoMOMYO9ddg 0Yy30696 OOTMIZOEIOYMO.
0M3OLGYMYOgm bamoLIBENYOOL JBRMYdO OGO 0g3L, V0] OJHo dOAMLEQL
06 (303930 30momygdgd0n 30LE9L, GMIGEOE LOLOTOGMMMML LOJT0OoM-
0009 B93030mM960L FMObEHBL. LEYOM™M LOLOTOOMMMHO0L FgLOLYO 3OBMBOL
09-8 3gbmab JgLodO30LOE LObHMIBORM O dOZOMMOINN30 MZ0MIFOOM3Y-
mMmmO0L MGOHZOOoML, EOBYLHdYMYOOL, MOBOIPOMOOL 30ML g3 domgdd LOLO-
FOOHOMML EOTMIYZOIOMMO0L Jgmobzo, IMLOFOOMMYdg o039 BYIMJ3Y-
©900 06 30L LOJINOBMOVTN HOMY3d FOOBY39HYd0L FoMgdaLOL.®

LA3a6MB3APISGNM bICNNLIBNIBNLIBI6
©03MIS0@IBM™M MBI

LOLOTOOMMML FMGHOYOO 3OBMBOLY O 3MBLAHODHIYB00LOTN 30GOO-
306 9mM(3907M00 3MBLhoDHYEooL 63-9 dgbmolb 3oM3zgem 3Pbghdo, dogMvd
3006mboLOEAN IMG®hoeNgdd 06 60IBO3L BMGTOL dLMYOOLOEADN FMmMhHomg-
0oL 06 0dYMYOOL EVYAMEROMML BM®A0L LobhyzoLbobhyzom 8603369MMALL,
06039®, IMLOFOGHMHMAL 0J3L JBRINYdO 30bMbOL LOLHYFOEOB, doLo OGLOLY
@O 30%690006 0IMIOBOMY BMMANL 0b6hIGH3MHYHOE0d FMObEOOLBML. 3o-
bMB3YO9IML JJWYOO 0O dg3L LOLOTOG I MT0 F03EOBOGYY 3Mb3IOYDH I
LOJBgMO dobbomz0LOL HOGGHOML LOLOFOGMMML LOJINVEMOOTo O MO0
303960 3MObEObML FoLBY. AO®Y30L LOTYOMYd9dTo FMNODMYOO IXMIME (3

30MHMOHGHHOL FoOBY39hH0MY0900, 0L 3ON3TYNO 306MBYdO.

dMbadamOI™A0)0 ©I3MISNEIGMMasa 0)300) babadumOICN()
b OLIBVBMISGOLIBIG

AmMLOFOOHOMGMO LOZEMOG030 POTMIYZOION MO 60IBOZL EOTMYZOYO-

MMOOL OGO FLMMMME dMAOLGOYMHIGMO O LOZOOMBIGOTN ™ bygmMOLYRBMg-
000LOEOB, VLY39 LOLOTIGMMM®M byMOLYBRENYOOLAOBO.

9 Assistentagung, Offentliches Recht, Regensburg 2018, Nomos, Jann Ferlemann, Voriiberge-
hend Unabhangig? Richter auf Zeit zwischen Unabhéangigkeit und Flexibilitat. S. 50ff.
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0mbOdOG Mg Lbgd AMLOTOGOMMYYO0LOZOD OTMYZOEIOMOE® dMJaY-
©900L. LOJ30L obbam30LO O FoOBY39H0MIdOL FOAMHOLOL VM BFODO FMVLO-
30O MEoLOZOD, HMIGMOE MOZOL LOBEOLMOL doMHaL30G MHJLY. oM33gym
03HMBbMANYOHMOOL FIMombmaL. 03YbO®, FMLOTOIOMOHIOL EOIMYZOOIONM-
00 3M0mMbmM3L OGO FOGH™M LOLOTOG MM byeMOLIBRJOOL, HMIMG(F 0BL(HO-
HIHOL, EOIMYPINEIOMMOOL bgmoLyBEgdoL Lbgo HMYOoLOZOb, OMOTg® 0L
0L939 dIMOMbM3L FMLOBOIOMMHYO0L EOTMYZOIYOMMAOL GO MBOBYMOLOZOB.
L3330V GMM3 3MmJ30m, FMLOTIOMHMOL EOIMIYZOIOM ML Fobodo-
HMO90L OGO FOOH™M dGHOTOOMMBMT0gMH0 OMTg 3o3mabaL dHOMLYOMBY,
0MO3gEO 00 OMHOIOOHOMBMINGMH0 go3dm9bolL dMOMLAdMOY, Mg L3O
9mLOBOOMMYYdOL FMIIGEYO0OL OB 3MBOENOEOL Jgodmgdd godmMIOBO-
®HgmoaL. MmIY3Eo FMLOFOGMHEIL BMasa® LOLOGFJOMME d0ohHbNY, ,099-
00 300mMLAHYIML” 3MIgagoL MO0 303MMYHYG LOFIGLMOL EVIO330EMgd0m,
30LPboLAZYOMMOO ZOFMHOLOMO FOEOBY39H0MYdoLM30L ymzgem IMLOJO-
HOMmMaL 30O 930LEMYdY, 03 FMLOTOOOMGMNO HOMZMOm, OMIMIYO03
LOO3gMOEM LOLOTIOMMMYOOL 3MEMYaNYd0L 89306 MOOT0 89EN06."1

dMbAdAmOICMOL 3036 BI3MIZNOEIGMMIO
8000693300 J30b 30®3d0OL 3JBMIPZ0L LA3MMBILM
dM©JJLNO0) V33600 BI33IMM0 d3801b333360

LOSOMEILE 3MEIgJLOm gobLOdM3GYM Jgdmbgzg390do dmgem Mg LOZo-
®by0dg FMLOIOOIMMY FMIMMNIOIIYMOO EOIMIYZNIOM OO FOOBY39H0MId0L
00m900L BgLOJMYOMMBOL. 080 JEMMHOMYdY FOBMBOM OE3a)oom o3 Jg-
DMI©390L. F3MLOTOIO MY EOIMYINEHOMOE 396 0MIdL oOBY39H0MHdOL,
o306 9L LOZOMbO P339 LOSGOMEILM ZMEITJLOMOO EOMYFIMOMYOYMO O
3006Y39homo. 9L 06 0O M393L IMLOTOGHMMIMO EOIMYZODJOMMOOL 3G0-
63030, HOEEODd IMLOIOOMMOL 309G MOZOLIYBOMMO FOOBY39HOgdalL do-
960L J9dMIYE30L M30m LO3OHMEGLM 3MEIJLO OEOAEGOL. FOZOMMOMOE, LOLO-
F0OHOMML B JOO OGO 0J3L dGOMOYO0L BOMFMYOL OLEIL OFJ03gdo0L
39mbom, 06 3bOGHgMO 3090 OaN0b0Tm BOJHMIMH03 3oMHeIMYdOMOZOL Gro-
©030MIYOHOE 3obLbbgozgoymo dbOmMO BWOIJHMIM030 OMYIMY0g00 OOODF0-
BmUL, 0LY39 3obONYBOL 3ObMB0YE dogmoda FgL3MoL J9d®aa, LOLOTIGO MM ML
0 J9dmod J9(330mmL 3oL 3096 EOEAY60E0 gobohgbo, oMo FObMbom
30m30mM0oLB06YOYMO F93Mb393900LY, BOL JBMHLO O d0g3L OGOMEIdYIMOL
©y30mo d9oxzdobmL 3oL LOBNBVOMAIaME® 6 TbMMMEO dOHOMEYdHMOL
0M00MYo0m0 H390900 OO M®L gobohgbL LOWYIZMOE.

10 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198.

Tamar Laliashvili
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AmLOTOIOOMOL d®O3OOHOYMMOS 3MBLHOHYEYOH0 3B06(30300. 030 M-
(399700 LOJOOHMZgEMML 3MbLHOHYEOOL 63-9 dgbemolb d9-4 3x6ddHdo, HMI-
oL MOBOLIOE FMLOFOGOMENY 06 Fgodmadd 0ymbL dmmoholdygdo 3oHH00L
69360, 3MbOBomgMmoaL 3mmohogy® LOJandbmoodo.

AmLOBOO MY FOOBYI9HONYOO YOO F00MML 3MBLAODHYEOOLO O 3Ob6M-
60L JgLOOVAOLOE O VGO HMIGMNT] 3MIOH03YGH0 30GOHO0L 30DH69d0EO6 O
06(h9®H9LYdOEVOL FOAMIOBOMY. 306MBO FMOMOLMIL FMLBTOGMEMOL LEHPEM 3Mm-
m0o®H0376 6goHGHOmMOdOE00L O Y3HIOMO3L JoMHagym LOJInObMOOL."

LALAZIMOIML ©VAMISNEIBEMBI LABMBICMIBdNLIBIG

LOLOTOO MM ML 3obOhHYHHd0 FgodYdd O YOO FO3M0H03IL. 3O ™MEILOL
3030606HgMdaLOL 3GgLOL 09 3OBLMGENYMIOYIMO 3O0H030 03VNbOGY
3OME9LBY EOLOT3Y000, BOEMOT VTOZOOMIMO® LOLOTOOMIML EVIMYZO-
@9OMMOO MMamMMmHE 3MaLoL, dLY3g 39Mdm 30OHmO, O0bHYGMaLYdIMO M-
3vb0odo(30900L, LOBMFOOMYd0L BOBoMOL HYFIMJIgYHOOLOFZOL FOBMBOM YOO
0969L EOEIMO.

LOLbEMOL FohHEOMYOHO ZMEIJLO PYBGYB3gMYMBL LOLOTOGMM™ by-
mobLIBRMIGOOL EOEZOL EOBVTOYMIdD030 J39gYd0LOZOD. FMLOTOGMMOL
0039900 30639L0mM30L LOLYOZgMO OOBY39HOMYdOL FOTMLOHOBO® OL-
50000 bobbEobL LododmMaL Bgbom (LLZ-0L 365-9 dgbo, 3xJoMO 06 domo-
@M1 LOFOOMOMBIOIMYO0L OBLMG(309MYOOLMOD V6 ZOAMJNGOOLMOL EO-
303306 900m), LEOLOTOGOMMM®ML J30H03(390JMMMOOE gLOBOANLO® OLFOO.

dMLbAdIMOICMI0)Y 30MM36IM0 PIBMISNMOIBMMMdI

LOJOOMZYIEMML 3MBLAHODHYEOOL 63-9 dgbemol 39-5 396gHo (LOghm™ LO-
LOOOMMMYdOL TgLobgd MGZOLYMmO 3obmbalb dg-7 FYbemolL 39-2 6oboma)
396 3639mymBL 3O6MBOL FgLOdOOLO® EOBNTBHMO FMLOIdIOMMOL 3o Mm-
30670 @OBMYZ0IOMMOOL. FMLOTOIOMOIOL hOIMEFOMHdS LOJdob gobbomgo-
LOROB, MOBVIYOMOOOD F0LO 3OO FOMOZOLYRBRMYOS V6 LLZO MOBOTY-
0M00HY 3oY3060, 06 30LO 396L0VT0 3odz900 ONT3500 FLMMMME FOOMbOm
30bLOBO3GIYI B0bO3OOMBYOOL VOLYOMOOL Jgdmbzg30d0.

AmLOFOOOMOL 30GHM30IMO EOIMYZOEIOMMOd dMOEO3L J3oMH39mmaL
ymamoLbo 398093 9e939bhgouL:

1. 3mbLOAOGHOEMOL LOJA0L obbommzoLOaOb AOTMEOMIYdOL ©OYT390-

MMOY;

11 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198
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2. ®060090MO0O6 30LO 30O OBMOZ0LYRBRMHd0L, BOLMZOL JBMY-
003mLOMYO0L 303 J96Y39(H0L EOHTZGOMMOY;
3. LbZO MOBOTYOMBODY FOOYZOB0L OJYTZYOMMY;
4. 90LO LEAMLOAOGOM®M LOJFNOObMOOL 300L VIMBYG303 396L0ODY
3033900, doMEO 3ObMbom ZoM30M0LBNBYOdYMO FgomMbzg3900LO.

9L BOMBMOEE9bL 0603Y30d0MMdOL 3MH06303L (Inamovibilitat). 060333000-
ammo0oL 3063030 BOMAMOEagbL AMLOTIOMMIMO HMIMOE 30HM3byMO,
0LY39 LOZBMOGMN30 EOTMYINEIIMMO0L FOMOBHNOL. BMLOIOOIMENYYd0, OMO-
mMYo03 3O6MBOL FgLOOVTOLO® VMNOL MOBVIHOMBOODY 3OTBYLYdYMIdO, VOY-
3390900 3MLOFOOHOMYO EO60T360L 30OL ZOLZMOIY OOMOZOLYBEN MO,
LOFMLOFOOMM BOJF0OBEMOOL HOFMOFOMMB, V6O LLZO MOBVIYOMOODY
3000Y3006mb, b 396LNODY FoYT306. OYF3909M00 OLYMO HMIYO0oL ZoOdm-
4969060 3mLOFOOHOMGMO 303OO®M, HMIAMOMOE FMLOTOOMIMYgdn 3MOIHO-
3IMOM 060MhY69096 MO300060 MOBOIYIMIOL, FoaMO3 BWOJHMIGM0300© 394
Obm®(3090M9096 LOBMLOFOGOXM™M LOGINOEMBOL, TOZOMOMO®, OMEYLO3
06HM3930 306mMbo LOgGOOIM LOLOTOO MM M®MYOdn LOJIgMO dobOBoMgdOLO O
IBRMHSO3MLOMAd0L LBZO BMLOTOGMIOLOMZOL OZOLGMYLOL TgLobgd. MY
LOGTgMO gobobomadolb BoLo EVOOHM3d O AMLOTOGOMMII 396 doomm obL
LOY3g aobLObOMZaMOE, HMIJMOE JOOMBOEOD FOIMIOBOGg doL 9d39-
0900MH90MEO gobbomaznLomzal, oMM3930 0O FbmMME 30b6MbOLANYEMO
9mLOFOOOMOL 3M06(3030, OGVIGE dLYZ9 FMLOIOMMOL 30OHMZ6YMO O-
0MmY30IOMMOO3, MHOaob oL 3MOIJH03IMO HOFMIME®HOY™MNd 08 LOJToL
306bomgol, HMAgma 3oL 30BMBOL FgLOOOIOLO® HIOMNHOIMEO.

AmLOTOOOMOL gobdBaLYLL LL3Y LOLOTOGOMMMT0 EOLOTZ]00d FbMMMME
90LO0 MOBLAMBOM (LOYGEHOI™M LOLOTOOMEMMYOOL Tgbobgd JobmboL 44-9 3y-
bamobL 306390 BOBOMN). 3OO6MBO 0M30MOLBNBYOL BMLOTOGHMINYMO ObMO-
30L9BMYOOL LOLOTOGMIMML M0330VE00L F93Mb3930T0. FOGOMOMOO LOLO-
30OMMML M0330OE00L LORYIZMMOm FMLOFOOIMMMIMO ZOBMOZOLYBEINYdO
0696900 3MLOFOO MM F0OHMZ6IYM EOIMYPZNEIJOMMOOT0 OO HOIYOZL
300L, 30aMoa gb OGO VGOM393L FMLOFOOHIMHMHMO 30HMZBYMM EOIMYZOOHONM-
0oL, 3060006 30bMBOL FgLOdOTOLO® LOLOTOGMM®ML M0330OE0d bM®30-
900 LOLOTOGO MMM byMOLYRBREHO0L F0g® O OGO dMTOLEGYMgdgMO, gL
30 06 063930 FMLOFOOHOMGMO 30MHM3BYMO EOIMYPYZNEIJOMMOOL POOMIY-
300.

0mbLOBOOMOL B9d0L LOBOBOOMIHZMD® MOBOTOIOMOINEOD FOMVOZ0-
LYIBRYO0L LOWYIZMYO0 AMEHYTIMMOO MGFLIYIN 3obMBT0 LOgHO™M LOLO-
30OHOMMYdaL FgLoObgd (LOgGO O™ LOLOFOGIMMYdOL TgLobgd MEFOBHMO
306mbob 44-9, 45-9 dgbmgdan), dLY3g 3O6MBT0 LOGHM™® LOLOTOGHMEMMIOdOL
9mLOBOOHOMGMO EOLE03MOBYH0 3OLYLOLAZYOMOOLO O OLE03MO6YGO
LOTOOMOMBOGOIMYdOL JgLobyo.

LOZOMEYOYMMO FMLOFOGOMMYJOL FOGMOBHOMYOIYMO 3JMBbOIM 30 M3-
BYMO OIMYZOOHOMMOL. IMLOTOOMMYgd0 JgLOdMadgMNO ZObMOZOLYM-
MEOB96 MOBBIOMO0OL 06 o™ FYYHaMgm LOIMLOIIGOMNM® LOJT0OEMOO

Tamar Laliashvili
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3bOMME O FLOMME 3ObMBom OMZOMOLBENB6YOYI Jgdmbz9390d0, 3OOM-
6003090 LOJWYIZMOM O FOBMBOM FOM3OMOLBNBYOIIYMO 3G M(BFIVIOOM.

dMLbAdIMOICMI0)Y 0693960 BIBMIZNPISGNMBI

690003093 FMLOFOOMHMIT O OBY39HOTNYOO JO6O FooMML J0bdgobo
@O3MYZ0IOMMO0LO O 30MHOEO 30LYboLAZxdEMOOL LOWYJZ3gMdY. dMLO-
30OHMMOL J06OZOB0 OTMIYZOIOMM MO FMOMbMZL MLV MMOL J0bogvb
MO30LIBRENYOOL. 306 FoOBY39H0Madd YOO d00MML FbMmMME 3MBLAHODI-
300LO EO 3OHMBAL FgLOBOTOLO® O 030 OO dGOL 30LYboLAZYOgmo 306389 39-
LO3Y 306H0L 0O, 0bOZOB0 EOTMIPINEIIMMOD OGO dGOL ZOMHOBHOMYdY-
MO 3OBMBom o6 3MBLAOHYEOOM, VDO gL dBOL 30OHMIBIYMOD 30OHOOD
30L 60603 B3EAEMI0 VAMEBO6Y, HMI 0YymL MO30LYBROMO BYTMJIgHd0LOFOL.
30608060 EOIMYZ0IOMMOIOLOMZOL FMLOTOGMY OO 0dMHI30L, OMOTGE 0L
900 96O WIMOYL. FMLOTOOMMYT FOOBY39HOHOd YOO 00MML LOZY-
MOM0o 30LYLbOLAZOMMOOM, HMaMG(3 F0bdaObo dLH3Y 3OMy BYOMJO9Y0Y-
00L goMadg.

oLgmMO BYIMY3gEYd900 F9gLOJM OGNS 3MMOH0IYH0 30O H09d0LOZOD
BOGMH3M0330L, gobLogyxME®HGo0m FFOOHMZHMO 30 H0go0LOZVD, Mmoo Lo-
F0OHOMGOM0300 30M3399MBOMO® FMLOTOGOIMIMO EOH60TZ360T03 0MIdL
0mMbOBomYMOoL (B080MOMO®, JB96ogLO LOLOTOGHMMMML FMLOTOOHOIIMNO
©0b6033600L BgLo). dLY3g B9O0L FOb(ELOYOYLL, 3MIGEHOGYOL, LODHYMM930-
B0m 300393900, bOLOVMOEOL ZOTMIObOMY, JggdeOOm oM 33990 HHBM-
MO MObEObmb. gb HgBMO TJgodmagdo OIMOIOHEAL, MY 3MMODH03MLYOO
39000 3096 3o3MHEIMYdIMm dBGL FboML Y496 96. dLYMO BY3MJdgadalL Bo-
600MAIY3 OMHOBO0M0 LOTIOMMYdEH030 09M3IHO OO dSHLYOMOL, F0m JBRGM,
M3 3900L @WIP6J(3000 LOLOTOIO MMM FOEOBY39H0MYdJ00 O3MH0HOZML. M-
LOBOO MM F0bOZOB0 OTIMYINOIONMOO B0TBOZL OTMYZOIOIMOOL
39L03g 30OHMO 30FOOHIM. FMLOTOOMMIT MOZ30LYBRMOE, Lbgomod BgdMIdgE9-
00L goMgdg 306mMBOL gLOOVFOLO® YOO FOOMML FOOBY39HOMYOO.

LALAZIMOIMbI ©J 8MLAGAIMHAIOL PIEMIZNEIBEMBAL
80MmAabM003s0

9mLOTOIOOMOL EOIMYZOEIOMMMONL 9O M-gh Mo Y3603369mMm™m30b9LO Fo-
®ObhHood dobo J3oEm®m dobBoLYdY, GOLOE 0M3OMOLBNbYOL LOJOO M3 ML
3MbLAHODHYEO.

LOgOHM LOLOTOO I MYooL Tgbobgd ™MGFObYIMO Z0bMbom TZOEGOE
0MH0L EOMYZIM0MdYMO LOGOHO®M LOLOFIOMMMYO0L FMLOTOOMMYYGOMOD
3M3706030300L BLo, MHOE 3doMmadg 30OHMO ho®mgz0LOZOL FMLOTOIO ML ©O-

0MYI30090MMO0L EOEZOL YJOMY639emMYmRL.
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0mLOBOOMMOL FJIYEZMIIMOO FOMOBHOMJOYMMOO MMZOBYINO FOOMBOm.
LOLOTOO I ML HYMGZOH0DOF0O V6 MO3Z30VOENO OG Tgodmgod gobEaL J3o-
MO aobboLydymmo 3MLOTOGOMEMOL MOBOTIOMINEOL ZOBMOZ0LIBIgdOL
LOEBYIZIMO.

0g39 960 9M0b6036ML, HM3 30MEYO0L MY3mMMY300L 8900938 MY,
LOYEHMM LOLOFOOIHMMYdOL LOLHHTO BMMOHOZYIG FOOMZOLO O ZMBHGO ML

0099399090060, LOLOTOOMIMMYOOL GHYMGZOHODOEF0O O MOZZ0OGED 0YM
dmo30Mm0 0bLAH®Y3GoH0, B MIgM3TOE 30T0bEagrm bamMOLYBRENYOOL dEOLOLY-
®39m0 dmLOFOOMMYgooL LOLHYIOEOL dodz39d0LO LOLOTOGM®M JMM3Y-
LOL LPYO0YTHIGO0 SMmmobho3xho 0bmadaLydoL JgLodO3OLOE® AOTMYOTNdHO0L
dgLodmgommde doLEO (PMYoLOMZOL LEMG®g®L LYd0IIHI® Smmobholza®o
06hg9LYdOL JMBY LOLOTOO MMM Va3MHJgmMYdL BWIYBJEFOMbOGMYIOL, LOIBYbO-
O™ME).

LOLOTOO ™M LOLAHYTOL EOTMYZOEHOMMOOL 3603309(MMZO6 FOMOBHOOL
Jo60L MLV MMM 037360HgH0. MLV MM bamdgybgdaM0d. OY-
3390900 dobo LOLbMOL LOFOGOMEMOL 30LPLOLEYOOT0 303930, EOIV3900 Ob
©O30(H03MHdY, LOFLMZMYOgEMO V6 LOTYTOM dZOMOL, Fd6JobaL V6 30MOEO
30hbMmy30 0gLHoEOL JFdMEMaLo LOOFML, bmm™m LOZMBLEAHOHYEOM LOLOTO-
HOMOML IMLOFOOMMOL Jgombzg3odo — LOZMBLAHOHYGOM LOLOIOIO MM
MmObbAMOOL goM9dg. 303MBOZMOLOO EOBOTOYMMdg BoLBEMgOOL Fgdmbaaao,
O3 ©OYYM3690mM03 Y60 9EvEMOML FgLOdO30LO® 0YLAHOE0OL JYBOMEMaL LOO-
gmbL 06 LOZMBLAHOHIYBOM LOLOTOGOMMML. MY JgLodOFoLOE® 0xLHOE0OL Jdo-
O@gbo LOOFM 86 LOZMBLAHOHIYBOM LOLOTOGMIM™M 06 doL(393L MOBLbIMBOL,
MO30LIBRIYO0TIVOIOIYMO FMLOFOOHMMMH EOIYYMZBJOMMO3 YOO FOMO3Z0-
LIBWEYL.

©abda3by

300mboL PB960gLMOOL EOTIZ0EGYO0L ZOLOMYOL BOMIMOAJOL O™
Abmm™mE 0L, HM3 IOOHIY639MYMBOE 0O LOLOFOO MMM EOTMYZOIOMMY,
06039 0L, HM3 LOLOTIO MM ™M dLH3] YOO BOGIMHBOIL EOIMY30HOT O,
GOm0 3M03M3ML LOBMBOMYIOL BEMOL. LOLOTOGOMEM ML EVIMYINOHOTNM-
00L bygmymxoL yzgmody @oo Lo mbg FMIOBOGOYMOL dmddgo bymmo-
LYIBYOOLO O YIOOZMgLMAOL FJMbg 3OOHOOLOFOD.

bgmobLyBMagdoL LOY FH™ML TMGOL FO®OYOHMM®MOO JYO6EO VOgML YO mo-
9OH™M30H030L(39TOLO O YM39MMO FOMELbOLOZOD MO EOBOMHYBOL TgLo-
003000 GOMMOL dMOOMIOOD]. gL VOYEOENYOIMNL, 30600O6 LOLOIGOYTNM
bgmoLyBMadd 3603369(MM306 GMEL dLGOYMAdL bagmMobLYBEMYooL ™MGO
©ObOMhgbo JHmL 3030Mm. LOLOTOGOMMM bgmoLYBMHLOD YoEO JOHY639-
aymL, O™ F3MOZOMOOT O OT0BOLAH®OF0YIMTO MMFOBMHETS 30LYbO VZMB
LOZYMOM Jogd9ddY; MO F99bgdd LOZOBMBIIdMM™M byMOLYJBENHOOL, LO-
LOFOOHOMM byEMOLYBRNJOOD YOO POOY639MYML F0MYOYMO O dOMOI0

Tamar Laliashvili



~
N

#16, oob3z0é0,2021

Tamar Laliashvili

3MBBI®IBBOOL 3O MAJO0

39Lm0 3O6MBYOOL LOMOBOM ZOAMY9bx0d, VaMIM3g oMo TFJLOBOTOLMOO
9eH™M36m 3MBLAHOHYEOOLO O, OIYBFOMIdEMO0L Fgdmbagzoda, GYaombo-
MmO @O LOYOMOTMGOLM bymMTg3MYMIdJOMOL, HMAMdoE Foobobym-
3603madH030 LOJOGOIOL BOBomNY. FoMdY OZ0LGYOYMO JWIBJ(30Yo0L
39LOHYMgOo0LY O EOIMYI0YOGMO LOLOTOOMI™M ZoOBY39HOMadoL Fo-
3mbHoboL JBMadOdMLOMHd9d0L MO30LYBROMO, FJIYDMIYDOZ0 OBLMEG(309Mmg-
00LOMZ0L LOLOTIGOMM®M MEOFOBMYOTd YOO FOIMGMOEbMB bygemMoLyBEgdOL
@ObOMMAYD JHMGOmMOL OGMOTOOMMBMTNIM0 JOMOYO MM, dLY3g FoMmo Zo-
30960. 03330M0E, EOAMYZOIYOMMAS 303390 IMGOMMO0LO O MO09JMh Y-
H™MO0bL oMobh0oo."?

©OIMYIY3Z0IOMMO0L 03 Mo dL3gdhHoL 9O MTO69MMOE OGO MYOd Tg0-
dmgdo, 3909300000 30b03oGMHML: FMLOTOGMMY FgodMmadd EOIMYZ0-
09090 04mL MOZ30L JgbgEYMY0g0oLO O BLEYMOOT0, BOaEOT, MY LOLO-
domOmmm, HM3gemIoi oL LOGFggdL dobobomoO3L, 06 dMOL bamoLbyWEHO0L
Lb3O JHMYO0LOZOD OTMYZ0YOgIMO 03 LOZOMbYOT0, HMIMgdoi 30Lo LO-
MObOOM BWIYOJE0MboMHgdoLMZOLOO 3603369eMM3060, FMLOIOOIIINY EOIMY-

30090MOE 396 HOOMZMJdO.

12 CCJE(2015)4 (mmbombo, 2015 Bemolb 16 odhmBdgeo  ggéom3ob  8mbodstomgos
Lo 3mblyemhogoe bodgem (93LL) cosbzgbo N 18 (2015).
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PROBLEMATICISSUES
OF THEUSE OF THE RETROACTIVE
FORCEBY COURT

Phridon Diasamidze
Ph.D. Student at the East European University

KEYWORDS: Constitution, Crime, Punishment

In most of the legal systems in the world, especially in Europe, speaking about
the principles of criminal law begins with the famous Latin expression: Nullum crimen
sine lege. This Principle is often referred to as the principle of legality. This principle
requires that a person is held criminally liable under the governing law at the time of
commission of the offence. One of the main requirements of this principle is the prohi-
bition of retroactive force in criminal law'. Retroactive force is a feature of legal norms
to apply to a case that had occurred before its enactment. The principle of prohibition
of retroactive force is a principle of constitutional level, which is not only a national
but also has international recognition. Article 31, Paragraph 9 of the Constitution of
Georgia stipulates that the law has no retroactive force if it does not mitigate or abolish
liability?. At the first glance, Article 3 of the Criminal Code of Georgia states in accor-
dance with this: a criminal law norm that decriminalizes an act or reduces penalty, has
retroactive force. A criminal law norm that criminalizes an act or increases punish-
ment, has no retroactive force. This is especially crucial for any modern, democratic
state, as it is directly related to legal security. It is still debated in the literature as to
which norms are the addressees of this restriction. It is logical that we should assume
all the norms that in some way establish criminal, legal liability. In no way should we
consider this restriction as a mere restriction of criminal norms, because legal liability
is not only of criminal nature, for example, there also is administrative liability. It is
also noteworthy that at the first glance it seems that the record of Article 31 of the
Constitution and the Criminal Code correspond with each other, while in fact there
is a substantive difference between them, in particular, Article 31 requires retroactive
force to be applied only in case when the law mitigates or abolishes liability while The
Code of Criminal Law clearly narrows it down to the prohibition regarding the use of
retroactive force and provides only two types of guarantees:

1 Turava M. Criminal Law, General Part, Doctrine of Crime, Meridiani, 2011, p.p. 10-13.
2 Constitution of Georgia, Article 31, Legislative Herald of Georgia.
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e The norm doesn’t have retroactive force if the norm criminalizes an act;

e The norm doesn’t have retroactive force if the norm increases the penalty —

meaning the size or the type of the sentence?.

In all other cases the retroactive force is not restricted. Therefore, the question
arises, should retroactive force be used in the context of mitigating the liability of a
person, in relation to mitigating a liability, the statute of limitations, the conditional sen-
tence term or even in case of a suspended sentence? Because, as stated above, the
issue is partly related to the compatibility of Article 31 of the Constitution of Georgia
and Article 3 of the Criminal Code, we should consider the approach of judiciary, in
particular the approach of the Constitutional Court of Georgia in this regard.

Concerning this issue, there are indeed cases related to the above-mentioned legal
dilemma in the practice of the Constitutional Court of Georgia. The Public Defender and
the perpetrators of crime against whom the aggravating criminal law was applied, the
compliance of Article 3 of the Criminal Code with the Constitution of Georgia*. In this
case, Article 3 of the Criminal Code allows the possibility of retroactive force application
of criminal norms only if the norm decriminalizes an act or reduces penalty. Therefore,
this norm unequivocally prohibits the use of retroactive force of the law if it criminalizes
an act or increases punishment for it. In the Constitutional Court, the plaintiffs consid-
ered that in this case, the prohibition on retroactive force should not be reduced only to
the norms related to criminalizing an act or increasing the punishment. Such an interpre-
tation prevents other laws related to criminal liability (e.g., suspended sentence, lifting
a conditional sentence, statute of limitations) that actually improves person's condition
to be used retroactively. Regarding this case, the Constitutional Court has clarified that
Article 42, paragraph 5 of the Constitution, in general, reinforces the fundamental prin-
ciple of legality (nullum crimen sine lege). In particular, the first sentence of Article 42,
paragraph 5 prohibits liability for an act if it was not considered an offense at the time of
its commission. The second sentence of the same paragraph, on the one hand, prohib-
its the retroactive force of the law, and on the other hand, establishes an exception — if
the law cancels or mitigates the liability, it can have retroactive force. The Court has
emphasized the fact that these sentences of Article 42, paragraph 5 constitutes an or-
ganic unity and ensures that an offense and liability for it, as a combination of coercive
measures performed by the State, will be as defined by the governing legislation at the
time of the offense. The majority of the judicial panel did not agree with the argument
that the impugned norm restricted the constitutional guarantee and prohibited retroac-
tive force in only two cases — when “criminalizing an act” or “increasing the punishment”.
The Court has concluded that the terms "criminality" and "punishment" should be fully
consistent with the term "liability” in Article 42, paragraph 5 of the Constitution, as "there
is no criminal liability without a criminal action and punishment" and all criminal law mea-
sures, no matter what name they are mentioned by, are related to them. The Court has
additionally noted that criminalizing an act and increasing the punishment should not be

3 Criminal Code of Georgia, Article 3, Legislative Herald of Georgia.
4 Note: Article 42 of the Constitution of Georgia provided for a reservation at the time of the
hearing of the case in the Constitutional Court.
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interpreted narrowly, as proclaiming certain act an offense or increasing the punishment
established for it, in general, but should also encompass cases where due to certain cir-
cumstances an act is criminalized or a punishment is increased the regarding a certain
person. In view of the above, the court held that if the statute of limitations for criminal
prosecution has expired, it means that the person has been released from criminal lia-
bility and that the act specifically committed by them is no longer an offense. Extending
the statute of limitations after a person has the expectation that they will no longer be
prosecuted is an "imposition of a crime”. In this case, the impugned norm prohibited the
retroactive force application of the new law. In contrast, if the statute of limitations for
prosecution of a particular act has not expired, its extension under the new law does not
constitute a violation of the constitutional requirement of prohibiting retroactive force, as
in this case a person could not have had a legitimate expectation that the State would
not have been able to prosecute the crime committed by them within the prescribed
period and they would’'ve been released from liability. In addition, the Court has held
that the words of the impugned norm “increases punishment” should not be construed
so as to include only an increase in the size of the sanction. Abolishing the possibility
of using probation after committing a crime under the new law should be considered to
be an indirect increase of punishment for a criminal act, and applying such a law retro-
spectively would be unconstitutional. Although there has been a practice of interpreting
and applying the impugned norm otherwise, the Court has held that the content of the
norm itself was crucial. According to the established approach, if a norm only allows an
interpretation that is unconstitutional, it should in itself be considered unconstitutional.
While if a norm can be interpreted in two ways, and allows for a definition corresponding
to the Constitution, then it should be interpreted in accordance with the Constitution and
should be considered constitutional. Given that the impugned norm could have been in-
terpreted in such a way as to include the statutes of limitations and norms probation and
could’ve prevented the retroactive force application of aggravating legislation adopted
after the offense had been committed, the Court held that the norm was constitutional
according to Article 42 of the Constitution. The opinions of the judges regarding this
decision were significantly divided®.

The Constitutional Court of Georgia has quite fruitful practice regarding the issue
of retroactive force. Some interesting decisions have been made regarding this top-
ic. We fully understand and agree with the views expressed in these decisions, how-
ever we believe that the compatibility of Article 31 of the Constitution with Article 3
of the Criminal Code of Georgia still requires further study. The Constitutional Court
and the doctrine of Georgia have a leading role in this process. Given the impor-
tance of the issue, it would be recommended to clarify the wording in the Criminal
Code so that this issue no longer raises misunderstandings in future.

5 Constitutional Court of Georgia, | Panel, Case N 1/1 / 428,447,459, May 13, 2009 p. 5-8,
Official Website of the Constitutional Court of Georgia: https://www.constcourt.ge/ka/judi-
cial-acts?legal=326
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13MH0Mb osLydody
SMAImUbs>30m90n 93Mm30L 16039Mmb0GEIE0L cMmIEMM>6(dn

bLAd306dM LOMY3JBN: 3MBLAHODHYE0V, EOBOTOIMO, LOLEIMO

LOBMOMT0 dOLYOYM LOFOOOMGdGM03 LOLHYFOMO O BOBoMT0, Fo-
BLOZYO®Yd0m 93m™M30d0, LOLLbMOL bLOFOGOMMOL 3MH0b6(3039009 LOYdOGO
064900 3b6moomo momnbymo godmmddom: Nullum crimen sine lege. bdo®o
08 36MH06303L 3MobLYDBNYdYD 3ObMBbOgEYd0L 3G0b(3030L Lobgmom. dMB036Y-
o 36M0b(3030 3MmombmzaL, G™MI 306HL LOLLEMOLLOFOGO MG 030 3OLYLOL-
3390 M0O0 OG30LOHML 03 JObMbom, HMIgMoE dMI3gEYod dobo HOYLOL
@OML. OMBOTEYMO 3M06(3030L 9OHO 9O MO FMOZOM0 FMMLMZHVV, Y3ndomab
03Mdomzo LOLbbMOL LOJOGMOMTn'. y3xdomo gb gobmozm LOIOGOMEMOL
BOMMIOMO M30LYOO 3o3M(39MOIL 0L VIMJIgEYoOdE dMAbEVM Jgdmbag-
3009. 939domoL 03MHdOM30L 3M0bE030 gobmogm 3MBLAHNHIYBFOYGO BHObaoL
36063030, HMIGEOE 0O FLMEMME 9O ™M367M0, OMOTID dMOOMYOYMO LOY-
HMOTMOHOLM BOLYYMMBOY. LoJoeHMZgMML 3MBLEHOHIYE00L 31-g Agbemal ,9”
3369H0 0agoL HMA 306MBL, MY 080 OO VBALYSYFIOL 06 OO d7gdgdL 3oLYLOL-
9390MMOOL, 33domo 06O 0g3L.2 ghrmo Jgbgm300m 030L 0IJ30HIMO®, Logo-
H®39m™L LEOLbEOL LOJOIOMHMOL 3MEgJLOL dgLBTY FZbemo VEE9bL: LobbMmalL
LOTOOMHMOL JOBMBL, HMIGMOE ©71g090L JOgad0L EOBOTOYIMYIGOMOOL Ob
00LPYOIYI9OL LOLEYML, ©g3L Y3dOMO. LOLLEMAL LOFOGMHOL 30bMBL, HM3Y-
MmO 069LYOL JgadOL EOBOTOYMYOGHOMOOL Vb 03ZOEMHOL LOLFIML, I33-
doemo 0MO 0g3L. gL VBOBYLO dOBLOIYN®YO0m LOZZOBIM 3B0TZ6gEMOOLOY
6900030960 MObVIgEOO™MZY, CIIMIMOHOYO LOLYMIBOoTMLMZOL, 03H0O®
099603 0L 30OEO30M 30380HT0 LOTOGHMIYOMHN0Z YLOBODMLMJOOLMVE.
mMoMgOHOHYOOT0 @MIYTEY ©O300 030L goMTgdm my G MIgmo bMMH3Ho0d od
3909my30L SOMgLOHO. MMEZO3YOH0O M3 Og LOPOOGO JYoEO 0ymL Yzgmo 0d
bm®3OdY, OMIgmoE Mo0dg BMGOI0m 0EAaJ6L LOTOOHMIMYOIM03, YOOI
300LboLAZYIOMMBAOL. OMVIE O OGVIE OO PYOO HOZMZOMM™M gL TIdMIY3ZO

1 (hn®ogo 3. Lobbemol boaoémo@o, Bmgoo 6sBoemo, ©o63oymmol Imdmgergds.
2 Logotronggammb 3Bbhodygses, 8gbemo 31, bcdoém:;g@mb Lo 30606393 8o(369.
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dbommo LOLbOL LOTOGOMEMOL BMMIYO0L JGBMYOZOE, GOEIOL 0YGOEO-
30 30LPbOLAZYOMMOO FbMEMME LOLLEOLLOTOO YOG 030 LOLOVMOL O
060, 3030MOMOE OGHLYOMBL VLYZ VINBOLHGVE0IYMO 30LPbOLBZYIMMBY.
LOYYOOMIOMO 0LOE, dMI gbhmo Jgbg300m MHoMIML 3MBLHOHYEOOL 31-9
39bmaoL AhOBOBgEmO @O LOLbEOL LOTOGMEMOL 3MEadLo TgLOdOTOLMOOTNV
9JOH®MBOBYOHMOD GHYOMIPMHOE dom JM®OL oMLY MOL FobooMLMOGM030 Lbgo-
™MoOY: 39MdmE, 31-9 dgbmo dmombmaL GM3T PY3ndomod godmygbgogem 0gboL
dbmmmE 08 398mbz93030 HMEaLOE 3obMbo V3LYLYJgdL 0B ©3g390L 30LY-
bobIgOEMMOOL, 3006 HMOYLOE LOLLEOL LOFOGMIOL 3MOYJLO dTZOMO®
030660 ™3900L 08 COMJIOL Y339doMaL dodmMYH6900L 03N dOM30LMOB OO Y-
0030 0damg30 FbmmmO M®0 Hodob goMObhoobL:
e 739d0O bm®3OL 06 0g3L MY bM®AV 0B69LYdL JB9YO0L EOBOTOIYIYO-
MHomdOUL;
e 739d0eMo bm®AOL 06 0J3L MY BMGHIO 03303 OL LOLFEYML — LOYOOEH0O
LOLEGEOL BMTOHY 06 LObydY.?

Lb3O YzgmoO F93Mb393030 Y3PIOMO TJIVDOMIOIMO OGO OGHOL. FOTJoLOEOTY,
hBadd 30mbgo, 36O 0460L MY OGO FOTMYYH9dIMO P3Ydomo, 30MHaL 3oL Y-
boL3ggoemmd0L JgaLYdYdadoL gHoemdo, bObEOBIYIMIOL 30IdOL, BOLODO-
HOMMO0L 30YO0L 303OOHM 6 LYMOEF 30O MdOMO BLEOZGHOL F9dMb39g30307?.
30000000 HMaM®ME Bgdmm 03M60369m LOZombo BoBommocmog gbgdo Lodo-
H®M39m™L 3MBLAHOMIYE00L 31 FgboLO O LOLLENOL LOFOGHMMOL 3MagLOL
39Lo3g FgbamoL JgLOOOTOLMBOL YOO dobzoboMmMm FOOHMHMALOFYMYdOL do-
©amMa3Y, 39OHJIMO LOJOOMZGM®ML LOZMBLAHOHYGFOM LOLOTOGMEML doEIMAIL
00 LOZOMbMODb 303300 Yd0m.

0MB036YI LOZOMOLMOL OZOZTMYO0Mm, LOJOOHMZGMML LOZMBLAHOHYGOM
LOLOTOOMMML 3BMVIH03080, BOFZ0MMO® dM0dx06900 LOJIdo M MIGEO(3
3303906H90MmEO HYFMm dMBOTBHM LOFOOHMMGOM03 EOMY3OL. LObombm
©O3(339M30 @O OBOTOYmMmOL HOIEYBTO 3069030 MMTJMMO F03OMOM FZo-
9myYnbadyem 0gbo, om0 3amM3cmgmMdoL godogodgbgdgmo Lobbmmolb LOJO-
GOMOL 3obmbo, LoLLbMOL LOFOGOMMOL 3MmEadLoL 39-3 dgbenoll JgLododo-
LMBO LOFJOOMZIEML ZMBLAHODHYBFOOLMOB?*. FM(393Y Jgdmbzg30dn, Lobbmob
LOTOOMMOL 3MEYJLOL 89-3 Fgbemo LOLbEMOL LOJOGIETOL bM®IgdOL J37-
doamom goamynbgooL Jgbodmagdmmddl yd39oL FbmmmmE 30dob My BM®IL
099990L d99ad0L EOBOTOPYMGOGHOMOOL Vb V3LYOYJIOL LOLEGML. FoToLOEO-
39 0Mb0I6YI0 BME®IO 9OHMI60I369MmMM360® 3O JOMOZL 3OB6MBOL Y3ndomal
300mynbg60oL my oL 077g390L Jd9gadoL EOBOTOYMYOIG0MOOL b 03ZOEMHOL
LOLFEIEML. LOZMBLAHOHIEOM LOLOFIGOMM™MT0, AMLOGRIIMYgd0 MIMOEOL6H0
M3 00 390mbz93030, 337domobL 030 doOMmM30 OO b 0560L Y3000 dbm-
MME 00 bO®Igo0m HMIGMOE J30300HY00 ©OBOTOIMdGH0Mmo0L EOBYLY-

3 Logotrmggemmb Lobbemol bodotoemal 3mwgquo, 3g-3 3gbamoa, bagotarggammb bs 306m63gdemm
35369

4 J960d360:  Logdol Lo 3mblgodmzom  LoboBotmenmdo  gobboemgol dm8gbhdo, y3pdocmolorsb
©03933069079m ©00g30L 0mgoemalBabgdos Logotmggamml 3mblodieol 42-9 8gbamo.
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0oL 0B LOLFYMOL god3oEMYOOL. dLYMO 0BbHIM3gHOE00 L3MOL LOTYOMYgdOL
O3 LOLOLEOLLOTOOOMYOEM03 30LYLOLAZYOMMOOLMOL O3OZ3T0MHJOYIMO
LL3O 30BMBYOO (Tog, 30OMOIOMO 3LFOZMOL, BOLOTOGMENMOOL FOJOOHBYMMY-
00L 3009000, bobEOBIYMMMOOL 30YO0L FMIBHLGNZJdgMO BME®TY0o0) B MI-
mM9Yo03 MIOMIGOE 099§M009LYd0 30MH0L FEFMIOMIMOOL FOIMYYHHdH
0960L 3udomom. 0Mb0dbIgm LOGIgLMOB 03O MYO0d0, LOZMBLHODHIEOM LO-
LOFOOOMMI EVOBYLAHO B MT ZMBLEAHOHYBOOL 42-9 FgbemobL 39-5 3ybgho LOY-
oM 30330, 30603H30390L 3ObMBOgMHgo0L (nullum crimen sine lege) BYbEO3Y-
BHY® 3M0b(303L. 3gMHdm, 42-9 dgbemob 39-5 33694HoL 30MH39¢M0 BOBOOO®IdO
36OdomogL 30LPboLAZdMMOOL J3gYdoLM30L, My oL doLo HOYbOL OHML
LOFOOMOMEOMMZIZOE OO OMZMMIOMEO. 03039 3Yb6ghHoL Fgm™y B0bOOWY-
00, 96Om0 3bM03, 3OHJOMO3L 30bMboL P3ndomolL, 3gmég dbMHog 30 oEanoL
309mbo3mMaLL — MY 3ObMBO V7gd9dL OB v3LYSYF9OL 3oLPboLBZHdMMABL dOL
390dmagdo 3JmbaL 137domo. LOLOFOGMMMAI bodo gogLbzd 03 WOIHL, B ™AI
42-9 3gbanob 39-5 39690HoL 0mbadbgmo B0bOOYd900 MMZO6IYI 9OHMOObM-
00L goboob O PBMHPY639tmMYymx g6, MHMA3 LOFOOMOMOOOM3ZH30 O 0L ZOdM
30LYboLAZYOMMBY, BHMaMGOE LObyMABoB™ML 30gM FOHOMIOYMO 0dYMYd0-
00 OMb0oLANYLYd0L GO OMIMOMOY, 06900 0033000, HMIMGE VJOL gobLo-
8036030 LOFIOMOMOOO™M3930L HOYBOL BM3HoHT0 FMJIgE O FOOMBId-
M®dO. LOLOJOOION™ ZMMYZ300L JIOHOZMIGLMOOT O Zo0dOOMO OM3lxdgbHho,
O™ LOWOZM BM®TO VZ306HMYOO 3MBLAHOMIYEOIM FOMOBHOOL O Y3HJOMOL
3O JOmMO30 Sbmemmo MM 390mb393030 — “@ObJOYMGOHMd0L OBYLYdO-
LOL O “LOLEYMOL” 3oA3OEMHOOLOL. LOLOIGO MMM™MA 300HBNY, O™ H®3069-
00 “@0b0doYmgoMH Mmoo’ O “LOLEIMMO” LGYMO® TgLOOVIOLMOOTN 0yML 3m-
BLAHODHYEOOL 42-9 Tgbemob 39-5 3969HoL HY®306 “3oLYbOLAZIONMOOLMOB”,
oaob “LobbaOLLOFOGMMAdM030 30LYbOLAZH MO 06 dOLYdMOL Jdg-
©9000L EOBOTOPYMIGH0MO0LO O EOLFOOMOOL OMYTg” O Yz39emd LobboL-
LOTOOMMYOH030 MMBOLANJOY, O LOLYHMOMOE 06 YO 0YmL 3MbLYBNYdY-
0O, 300MOb OMOL EO3O3T0MYOYI0. LOLOTIGOMMM®ME EVIOHYOOM dMBOT6Y,
O™ @OBOTOYIMYOGH0MmO0L EOBmLAdO O LOLFEHMOL 3oZOEEMYOO OO YOO Fo-
6030OHML 30BOHMO, OHMIMOE 030 MY 08 JAgd0L LOEFOOMOMOOMM3I30Q©
300Mm3boYd0 06 FoLM30L OEa)60O LOLEHMOL 30330(3MY0O LODMFOOMO,
06039 0LY39 YOO FMO(E3OL 0LYMO Fgdmbag3900, HMEILOE dOM3Z39IMO
306H9dmad9d0L 3odm 3Mb3MHamycmo 30MoL 3030 BoLEYdY J3gYooL Eo-
603OYIMYOOH0MY 6 3d03IOd LOLFEYMO. dMBOTBYIOL FOMZOMOLBNBYdOM,
LOLOTOGOOEM™MA 300HBNY, BM®M3 my LOLLEMOLLOTOOMHMHOG030 ©I360L bo-
BOBHIYEMOOL 30O VTMOBYMO, gb 60TBOZL H™MA 0G0 FOMOZOLIYBMOO LOL-
bemobLLOTOO MM YOG 030 30LYbOLAZxdENMBOLAOD O 3MBZMYHIMO® dob J0gc
HhO@YbomO J39Hdd dMOM 0MOL EOBOTOYMYOEH030. bOBEOBIYIMOOL oL
3036 dgmgood 9oL 39393, MOE 30MHL YHBEYOO FMMME060, H™M3 0L 30O M
0MOM 3OBbMmM(E309MOY00 9360, BOMIMOaqbL “@obodoYmgdoHomdol ©o-
B9LgOOL”. 08 T93Mb393030 LOO3ZM BMMTO ZMHJOMOZO J3JJOMOm dbOMO
3O6MBoL 3odmygbgool. vd0LZOd gobLbzo39d0m, MY 3MB3MgDHIMmO JdggdaL
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30306 ™ ©9360L LOBEOHIYINMOOL 30O O VAMBYGOHMY, F0LO 3oaMJIgEYdO
0bOMO 306MboL LOWYI39MBg 06 BOGOTMOOAEIOL J3JdOMOL V3B dom30L M-
BLAHOHYEOYOHO FOMLMZBOL EOOMZ930L, MOEEO6 03 Jgdmbzg30odo 30MOL oM
390dMagomMEO 3JMBMEO 3O6Mb0gMo FMMMEN60, HMI EOa)b0 30030
LObMABORM 396 FMObyMbroEO oL 309G HOYBOMO EOBOTOYIMOL 30do-
6o ©9360L 3OBLM®E09MGOOL O ZOMOZOLYJBINOIOMEO 30LPLOLAZYOM-
00LEaVb. POAOHYO0m, LOHLOIGMMM™A 300HB0Y, OH™MAB LOOZM BM®A0L bohy3a-
00 “00d03g0L LOLFIML” 06 YoV dobndodHM™L, 0Ly GMI dM033OL bmmMME
LOBJE00L BMAOL FOBGOEO. OBOTOYIOL HOYBOL T3 30OMdomO BLFO3-
0oL godmygbgdab JgLodmMagdMMO0L ongdag00 dbomo 3OBMBbOL LW YJIzgmdY,
©Ob0TOYMgdMH030 J99gooLMZ0L LOLEYMOL OGO30MOO30E Zod3O(3MYOOD
160 HOOMZOMML O J3Ydomom 0333000 306mMboL godmygbgdd dGHOZMb-
LAHODHYBOYH0 0g690MEO. YL OZ0® 080LY, BHMT OOLYIMOO LOOZM BMG®-
0L Lb3VE3VMOE 3ob3OVMMHYdOL O O3MYgbadoL 3MOIH030, LOLOIOGINMAD
300h600, HM3 goodBy39ho 0ym MOZ0 BMG®I0L J0boOMLO. HOTMYOdEMNdY-
0o 30amanL dobgoazom, my bm®3d dbmmmo 3mbLbhobhyzoob LOBO-
600MAH3™M obAOGHYOOL LOTYOMGOOL 0dMg30, 030 YOO HOOMIOMMML
0MO3MBLAHOHYGEOYOOE. bE®m MY MO MMF30MmOE Jgodmgdd gobodo-
OH™L, O 3MBLAHOHYE00L FgLohygzoLbo gobaodMHgooL JgLOdmYOMMOOLOE
0d@mgg0, 30306 3mbbhobhyzooL gLobHY3z0LOE PYoO 0gbgL gobdvMHYOHMO
©O 3MBLAHOHIBOIOHO® YOO HooMZOTMML. 030L gom3ommobBobgdom, OMI
LOOZM BM®3TY, F90dMIOMEOO 03330MOE 3ObIOOHYOPIMOYMm, OM3 FMHB330
bOBEOBIYMMO0L O 30OHMd0omM0O LEOZMOL EVIEN60 BMMIYO0 O VMY339-
M0 LOTOOMOMOOOHM3930L HhoYboL Jg3aa 0MYdYMO, EOTOIJ0THOgMO
3OBMBAMYOMMO0L J3xdomom godmyngb900, LOLOTIO M M®MA do0hbood, HMAI
Bbm®3O 3MBLAHOHYEOYIOO 0ym ZMBLAHODHIYBFOOL 42-9 TIJO OB FOTOIOHMYO0O.
0Mb0IBYM 3oOBY39homagodLmMOb 3030OHMYO0do FMLOFOGOMMIMO dBMO
06033690mm™360@© gooym.5

LOJOOMZIEN ML LOZMBLAHOHYGFOM LOLOFIOMHML P3YIOMOL LOZOMbMOL
©0303300900m LOZFOMO BOYMWBRNYMO 3BOGH030 0J3L. 03 MYdodg doMydY-
00 LOOBHYGILM OOBY39H0MY0900. B30 LOHYMO® 339L30L O 39MOBLIY-
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