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INTRODUCTION

Despite all efforts, yet there are too important factors which should
be studied about language of International Law. If we accept or not,
the IL also enjoys a specific form of language which is made by a
specific class of users in the societies. The users of this type of lan-
guage are judges, lawyers, interpreters, courts, UN commissions and
so forth which have a primordial role for defining the correct way to
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describe denotation-connotation of legal norms
and rules. However, some important questions
which arises here are that if we accept that lan-
guage of IL has its own characteristics, how
can we analyze and perceive it? Is it possible
just to understand this type of language only by
international legal knowledge? What about the
other languages? Accepting that not all IL lan-
guage users and makers are English or French
speakers, how can the courts and internation-
al lawyers conclude documents that the other
language users like Farsi or Arabic understand
them well?

That's why we believe that we have to in-
corporate new data bases from the other sci-
ences like linguistics, cognitive linguistics, and
pragmatics and so forth into IL knowledge in
order to be able to coding-decoding messag-
es, statements and rules in international law. In
this respect, one of the interdisciplinary studies
which can help scholars to analyze correctly
the sentences and expressions in internation-
al law could be phraseology or study of formu-
laic expressions. Enquiries about this type of
knowledge show that it is necessary to evalu-
ate IL formulaic expressions from this viewpoint
specifically because of the existence of a huge
number of Latin formulated expressions in that
language. We believe that the study of phrase-
ology and incorporating it into IL language, can
help IL scholars to understand the real formu-
lation-translation of these expressions used in
international law.

We seriously believe that cognitive — cor-
pus based linguistics could help International
Lawyers to comprehend the main idea of ex-
pressions used in International Law Language
part of which have been derived from Latin.
In this aspect, a descriptive methodology can
help reader or interlocutor of this paper to un-
derstand both, the main idea of this paper and
know how to analyze this phenomena in his/her
native language which in this specific case is
Farsi since one of the biggest existing problems
for Farsi speakers of IL texts is the huge vague
or etymological — cognitive differences between
Farsi and Latin.

For all above mentioned reasons, the aim
of this paper is to evaluate the impact of some
phraseological studies and enquiries in forming
— translating International Law Latin formulaic
expressions and the objective equivalences in
the other languages like Farsi, a language that
has nothing to do with Latin languages in any
linguistic and extra linguistic aspect, responding
to this important question that have systematic
differences of Latin Legal language to do with
semantic phase when translating IL Latin ex-
pression into Farsi or not? That is why we will
try to show, at first hand, some useful IL Latin
expressions and at second one, evaluate their
systematic — translational equivalences in Farsi.

CHARACTERISTICS OF LEGAL -
JUDICIAL LANGUAGE

e There are too many characteristics
which could be attributed to legal-judicial
language which is used not only in do-
mestic law but also in international law
language too, which are the result of
cognitive linguistics and pragmatic ap-
proach. In this regard, Gutierrez Rodilla
in his work (2005:9) states: <<one the
most important characteristics of science
is the rigor>> and continuous mentioning
the next characteristics (/bidem: 22-30)
in Spanish:

e Precision (accuracy): Gutiérrez Rodilla
(ibidem: 22) la califica como <<la cual-
idad mas preciada del discurso cientifi-
co>>y, aunque este lenguaje tiene sus
cualidades especiales especificamente
sobre lo que es la desambigliedad y uso
preciso de las palabras y conceptos, la
relaciona, sobre todo, con <<la precision
de los términos>> (ibidem: 23). Otro
requisito planteado por Gutiérrez de Ro-
dilla (ibidem) es que los términos sean
monosémicos y no cuenten con sindni-
mos, por muy dificil que esto pueda ser.
Esto resulta especialmente importante
a efectos que nos referimos ya que el
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lenguaje de derecho por si mismo, bien
sea descriptivo o prescriptivo, tiene que
regular relaciones entre entidades y per-
sonas y esto parce ser mas dificil aun
cuando se habla de un tipo derecho que
tiene que ser reconocido en el ambiente
internacional, contando con muchos len-
guajes que en la mayoria de los casos,
son lenguas diferentes y este concepto
se relaciona con nuestros objetivos aqui,
es decir, términos cientificos del lengua-
je juridico como unidades fraseoldgicas
con las que conseguir la mayor precision
y, con ella, la mayor exactitud posible en
los textos juridico — legislativos en el am-
bito internacional.

Neutralidad (neutrality): definida por
Gutiérrez Rodilla (Gutiérrez Rodilla,
2005: 23) como <<la carencia de va-
lores y connotaciones afectivas {y} sub-
jetivas>>. Aunque se trate de un tema
destacado, creemos que no podemos
contar con ella especialmente en el area
fraseologico de este tipo de textos como
lo que contamos en la parte de precision.
Claro que la neutralidad es importante
cuando hablamos sobre discurso o las
unidades pragmaticas — semanticas,
mas, cuando hablamos sobre las uni-
dades fraseoldgicas, al parecer, no lo
podemos ver como una caracteristica
fija y absoluta del lenguaje juridico inter-
nacional.

Economia (economy): el mensaje cientifi-
Co <<debe expresarse con el menor nume-
ro posible de unidades>> (ibidem: 25) y
busca la concision ligada al menor numero
de palabras posible, cuyo se expone por
<<la sustitucion de frases enteras por un
solo término>>. (Becerro: 2) Esta carac-

icalmente como fraseoldgicamente, mas,
debido a las diferencias arriba menciona-
das, esto parece ser imposible y la unica
forma por la cual se podria exponer un
equivalente correcto desde el punto de
vista semantico, es calificar el concepto o
la regla enteros.

El vocabulario cientifico (scientific vo-
cabulary): Gutiérrez Rodilla (ibidem: 28)
defiende que existe un cierto acuerdo
entre los distintos autores que el vocab-
ulario del lenguaje cientifico se sirve de
su <<aspecto mas distintivo, menos dif-
erenciador>>. Ademas, afade algunas
de las caracteristicas del vocabulario de
este tipo de lenguajes: esta compuesto
por <<adjetivos, verbos y, fundamen-
talmente, sustantivos>> (ibidem), que
en una gran mayoria <<se construyen
mediante la combinacién de formantes
griegos y latinos>> (como también lo
dice Calonge [2001: 104] y que <<mues-
tra una velocidad de crecimiento muy
grande>> (Gutiérrez Rodilla, 2005: 28).
Si aceptamos que el lenguaje juridico
internacional goza de muchas formas
juridicas latinas que provienen de la
misma sociedad, pues hay que aceptar
que para traducir a demas idiomas y
después, interpretar estos términos hay
que buscar las unidades parecidas o
exactas en las lenguas de destino. En
otras palabras, cualquier traductor es-
pecializado Farsi parlante debe tener en
cuenta que como reitera Cabré (2004
2) <<la terminologia es absolutamente
imprescindible para el ejercicio de la tra-
duccioén especializada>>.

Ali Mashhadi, Mohammad Ali Kafaei Far, Seyed Mohammad Hossein Mirzadeh

THE LATIN PHRASEOLOGICAL
UNITS IN IL TEXTS

teristica también es importante a nuestro
parecer debido a que hablamos sobre 2
lenguas diferentes desde el punto de vis-
ta del sistema y el contenido cuyas son It seems to be a challenge analyzing and
latin y Farsi. De hecho, lo ideal pudiera ser speaking about phraseology because the interloc-
que las unidades equivalentes en ambas utor of learner probably encounter it really confus-
lenguas fueran las mismas tanto gramat- ing with the other aspects of cognitive linguistics,
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applied linguistics and discourse analysis [16]. Ac-
cording to Cowie, there is a lack of standardized
terminology [6]. That is to say, there exist termi-
nologies like collocations or idioms which referred
for decades to the same idea of phraseological
units. That's why we could declare that for having
an uncertain terminology about the phenomena,
so the final decision about what the identity is
comes really difficult.

We believe that these stable and fixed
phrases in IL have their own grammatical, dis-
cursive and semantic characteristics. For in-
stance, when the ICJ or international lawyers
use expressions of phraseological units like: utti
posidetti juris, jus gentium, ex aequo et bonno,
jus cogens, erga omnes and etc. there is go-
ing to emerge an idea of figurative language in
particular interlocutors regarding the content of
the discourse and the usage of these types of
legal expressions. “jus cogens”, being a type
of phraseological fixed and stable unit which
could be studied from different points of view,
should be interpreted in a narrative way in or-
der to connate in the strict manner: "promtory or
imperative norms” or &slg2 k_s. An international
judge or lawyer by this unit, has a clear inten-
tion which is to call the attention of specialized
interlocutor: 1 — this comes from a Latin legal
system which has been used during years and
it is working like an international norm which
is applicable for all of the IL subjects 2 — in a
grammatical approach, it is formed by 2 parts
(monems or signifiers) which connate an action
or reaction: “these norms or Jus are to be con-
sidered important and binding that the violation
of them could not be presumed.”

TRANSLATING SOME IL LATIN
FORMULAIC UNITS INTO FARSI

Translation of specialized texts, especially le-
gal terms, is not as easy as some people think;
it not only requires stylistic competence in the
language, but it also requires knowledge of the
inner meaning and connotation of words of the
legal systems. That is why Farsi translators and

then, interpreters of legal terms especially Latin
ones, should be aware of both stylistic and phra-
seological features of these terms and semantic
and connotative characteristics in order to get the
right sense. For instance, there is no any literal
meaning for Ex aequo et bonno term (phraseo-
logical unit) in Farsi but the translators are obliged
to explain It in other words which could lead to
descend the principal denotation of the term. For
instance, the word Jus when is used with ad bel-
lum has a specific connotation and equivalence
in Farsi and when it is used with Cogens, has a
stricter meaning regarding imperative norms of
IL. The other useful example is when we use Jus
with Gentium, when the meaning differ from the
previous ones and it is transferred like “rights and
demands of people”. The below Examples Show
that it is almost impossible to preserve grammati-
cal density, phraseological characteristics of Latin
language and semantic properties while translat-
ing them into Farsi:

Utti Possidetti Juris: <“wisd so»ls zoo
losgal ) o a) el g 1) lpsaadld

Eng.: As You Possess

Ex aequo et bonno: \u=d sadlz 5 &gl
Eng.: According to the Right and Good

Lex fori: 30 ady 228k

Eng.: the Local Law
Jus Cogens: Gslg= Ta

Eng.: Imperative Norms
Jus Gentium: G55 po%0

Eng.: Law of Nations

CONCLUDING REMARKS

The objective of this paper was to propose
the design a systematized view for encoding and
describing cognitive phraseological information
in IL language and to create a new aspect of
fixed legal terms especially those which come
from Latin. Difference in language systems
could lead differences in translational phase.
For instance, Jus is sometimes translated like
33 which is “law” in English and sometimes
is translated like &' 2 which is “norms or rules”
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in English. The systematic and semantic nature
of Jus in Latin is the same but while translating
it into Farsi, it changes from context to another
context. That’'s why it can be inferred that the
“contextual criteria” of the target languages like
Farsi has also to do with the exact meaning of
IL Latin formulaic expressions.

As studied above, the systematic — etymo-
logic differences between languages like Far-
si and Latin especially in specialized areas like
IL could result in different ways of translating
expressions. Another clear example in this as-
pect is Utti Possidetti Juris which is a 3 words
expression while its literal translation in Farsi
does not exist so the Farsi lawyers translate
it like: Coasd aels oo gl <o aols Cum
I lusssdid. So it is translated in a completely
contextual manner in order to show the exact
connotative meaning.

The underlying idea is that when translating
phraseological IL units from Latin languages
into Farsi, it is particularly difficult to adequately
convey an equivalence that connotes the same
root, lexeme and sense of terms. Therefore, to
understand the main ideas and connotations of
these phraseological units, the Farsi interlocu-
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INTRODUCTION

According to Article 5, Paragraph 4 of the Constitution of Georgia,
“State authority shall be exercised on the basis of the principle of sep-
aration of powers.” According to this article, the principle of separation
of powers is considered. However, the realization of the principle of
separation of powers, should not be considered as a completed act.
Its realization, will constantly maintain its actuality, because the goal it
seeks, is to protect the rights of the individuals from the arbitrariness of
the state. These threats and risks always exist from the state author-
ities. Only normative requirements and legal rules can not establish
the guarantees of the limitation the government. The protection of in-
dividual rights is possible only in the society, where there exists sepa-
ration of powers. Still, Article 16 of the French Declaration of Human
Rights indicated, that a society where human rights are not recognized
and there is no separation of powers, has no constitution. No state
body should have so much concentarted power, that it could violate
this concept. Only the separation of power guarantees the protection of



#15, pecember, 2020

[EEEN
w

individual sovereignty and personal autonomy.’
Therefore, in any state, there are three types of
government: legislative, executive and judicial.
Among them, it is the judiciary, that should most
ensure the implementation of the principle of
fairness, as the issue of protection of the rights
of individuals in each case, is discussed here.
However, what is justice? It is recognized, that
this is a contradictory category and there exist
completely different views. There is no exact and
unambiguous scale of it. Therefore, the scale of
justice is determined by the legislature. The law
reflects the public consensus on justice. There
exist no idea of justice, that can be considered
by the judge. The definition of the law can not be
based on the abstract idea of justice. The judge
should consider the scale of fairness, considered
by law.?

Consequently, in this process, the role and
the importance of the judiciary reveals. As it is
acknowledged, the main goodness and dignity
of the judiciary, is based on two values: one is its
high purpose, noble goal and human request to
ensure justice for men; The second is that, the
mankind, yet, has not created a more democratic
institution than the judiciary.?

Considering the above mentioned, it is im-
portant to determine, if the justice system pro-
vides opportunities, in order to pursue the best
interests of the citizens. One of the most effec-
tive ways to achieve this, would be to evaluate
the two internal institutions of the chain of justice
justice — court settlement and court mediation
institutions. In the unified system of the judicial
system, an effective functioning of the men-
tioned institutions, significantly determines the
formation and functioning of the chain of justice,
which, in terms of results, affects the fate of each
individual.

The successful functioning of the mentioned
institutions, in the chain of informal and formal
dispute resolution processes, existing in the

1 Khubua G., 2016. Constitutional Balance of Power,
Constitution of Georgia 20 Years Later, Tbilisi, p. 103-
105.

2 Khubua G., 2015. Theory of Law, Tbilisi, p. 205.

3 Ugrekhelidze M., 2017. Journal Law and the World
7, Thilisi, p. 42.

country, is significantly determined by the ex-
istence of scientific researches, the studies of
the institutes, the deficit of which is observed in
the Georgian scientific space. This is becoming
more relevant, taking into account the benefits,
that these institutions offer to the citizens.

Considering above mentioned, the study dis-
cusses the legal significance and characteristics
of the institutions of court settlement and court
mediation; Their similarities and differences; The
attention will be paid to the judge’s authority,
which is agreed to be different, with its legal or
ethical underpinnings, in case of conduction of
each process.

The research is realized considering general-
scientific — historical, as well as special — norma-
tive and comparative methods.

JUDICIAL MEDIATION,
AS A FORM OF MEDIATION

According to statistics, most civil disputes are
resolved through mediation.* As for the possible
forms of mediation, there exist: court and private
mediation. In addition, there exists two types of
court mediation: 1. Court-annexed mediation®,
Which institutionally coordinates with the court,
but is procedurally completely independent, as
a separate institution;® 2. Judicial mediation’,
which is related to the court, in terms of the build-
ing and the staff. In a similar form of mediation,
the mediator may be the acting judge.®

4 Melnick J., Lost Opportunities in Mediation, Westlaw
Journal Securities Litigation and Regulation, Vol. 19,
issue 4,2013, p. 1.

5 Steffek F., 2012. Mediation, in The Max Planck
Encyclopedia of European Private Law, Vol. II,
Basedow J., Hopt J.K., Zimmermann R., Stier A.,
Oxford University Press, Oxford, p. 1163.

6 Lindblom H., 2017. Progressive Procedure, Tustus, p. 422.

7 Brunet E., 2002. Judicial mediation and signaling,
Nevada law journal, p. 232.

8 Steffek F., 2013. Mediation und Gditerichterverfahren,
Zeitschrift flir Europdisches Privatrecht, (ZEuP)
#3, Verlag C.H.Beck, Mdlnchen, p. 538. Also see:
Khandashvili 1., 2018. Court and Non-Judicial Forms
of Alternative Dispute Resolution on the Example of
Mediation in Georgia, Ivane Javakhishvili Tbilisi State
University, Faculty of Law, Tbilisi, p. 184.
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For the purposes of the paper, for example,
the Canadian experience is considered to be rel-
evant, as this state, is one of the leading, in func-
tioning the forms of court mediation. In particular,
both forms of court mediation is used in Canada
— court-annexed and judicial.®

It is also important to highlight the experience
of the United States and the programs, that have
been successfully implemented, as, with a rec-
ognized approach, in this state, the specifics of
regulating mediation, meets all the standards
and prerequisites for being evaluated to be suc-
cessful.’™® The U.S. experience in introducing
forms of mediation is diverse. Among them, the
successful practice of judicial mediation is used.
For example, in the state of California, on Jan-
uary 22, 1979, a special degree of court over-
crowding has been observed. Considering this,
it has been decided, that the judges should have
conducted negotiation procedures. At the time,
no one knew, what the outcome of the decision
might have been. Eventually, it turned out, that
by November 21, 1979, the court was no lon-
ger overcrowded; And for the six hundred and
fourteen cases, that have been discussed during
ten months, in case of standard court hearings,
their resolution was likely to last four years. Con-
sequently, the researchers conclude, that the
idea, that judges should not spend time medi-
ating, because their resources are needed only
to conduct court hearings, is incorrect. Judge’s
time should also be spent on mediation. As the
researchers point out, more judges and more
courtrooms may not be the solution to the prob-
lem, as these resources cost very expensive for
taxpayers. The solution method can be — more,
more and more mediation.™

The experience of China is also interest-
ing — except of court-annexed mediation, judi-
cial mediation is also popular there, when the

9 Richler J., 2011. Court-Based Mediation in Canada,
Judges' Journal, p. 14.

10 Munroe C., 1996. Court-Based Mediation in Family
Law Disputes: An Effectiveness Rating and Recom-
mendations for Change, Probate Law Journal, Issues
2-3,p. 132.

11 Rich E., 1980. An Experiment with Judicial Mediation
Personal, American Bar Association Journal 6, p. 530.

judge leads the court mediation process. This
is allowed under the Code of Civil Procedure of
1991. The degree of its success is also shown
by the practice — from 1978 to 2004, about 72.2
million cases were considered by the courts, of
which, 36.42 million were successfully complet-
ed using judicial mediation. Judicial mediation in
China, also plays an important role in achieving
social stability.?

In Georgia, in terms of the development of
mediation, and in particular, court mediation, given
its importance, the fact of the adoption of the Law
on Mediation should be mentioned, which can be
defined as an attempt to bring the institution clos-
er to democratic values. The Law Working Group
was established with the technical support of the
UNDP Georgia Office and Employed the special-
ists, who drafted the law, which was sent to the
Ministry of Justice of Georgia. According to the law
on mediation, the possibility of explaining the tems
of mediation, mediator and other concepts relat-
ed to the institute of mediation is considered; The
principles of mediation and the rule of choosing/
appointing a mediator has been established; The
terms have been to be considered, when selecting
him/her; The rules for remuneration of the mediator
has been established; Introduction of court and pri-
vate mediation forms has been considered, during
which, the final result of the process — mediation
settlement will be subject to enforcement by the
court, that meets the standards of the European
Mediation Directive. The issue of the existence of
the Georgian Association of Mediators in the form
of a legal entity, has also been considered; Follow-
ing the amendments to the Civil Procedure Code
of Georgia, according to which mediation was first
considered at the legislative level, this may be as-
sessed as the first attempt of Georgian legislation,
to start the process of institutionalization of medi-
ation. Consequently, even after its enactment, it is
necessary to continue working, in order to ensure
the regulation of fundamental issues related to the
institute, with the active involvement of the courts
and judges in the process.

12 Liming W., 2009. Characteristics of China’s Judicial
Mediation System, Asia Pacific Law Review, p. 67-68.
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THE CONCEPT OF SETTLEMENT
AND ITS LEGAL SIGNIFICANCE

Alike mediation, the institution of settlement
should be assessed as one of the most effec-
tive means of coping with conflicts in public rela-
tions and resolving them peacefully. The process
of settlement offers the judiciary and the judge
many positive results. The settlement is the ba-
sis for the termination of the court proceedings.
The settlement saves the judge’s time, as they
only have to consider the cases, that cannot be
settled.™

That is why, for example, in Australia, the
role of the judge in the civil litigation process has
changed significantly in recent years. As many
theorists and practitioners have pointed out, the
modern judge should not be identical to the judge
of the 20th century. The judge of the 21st centu-
ry, should have information about “managerial
organization”. He should be interested, how the
process will end and be familiar with “therapeu-
tic jurisprudence”. In modern society, the neutral,
passive role of the judge has been replaced by
an active judge, focused on resolving the case
and reaching an enforceable settlement.™

The discussion of the American judges,
also shows, that settlements are reached in
the court, because the complete majority of
the parties want to reach a settlement. This is
usually due to their personal desire, to avoid
the negative consequences of litigation. They
argue, that it is possible to mention numerous
cases in which court costs, time factor and in-
convenience have not become the main basis
for settlement. The point is that, as creatures,
humans are cognitive, social, and communica-
tive. The trial, in all respects, can be painful
and trying to avoid it, can be assessed is nat-
ural.’™ Fully, during the life, we are constantly

13 Lawrence F.,Wall James A., 1981. Judicial Settlement
Techniques Schiller, American Journal of Trial
Advocacy, p. 40.

14 Sourdin T., 2011. Five Reasons Why Judges Should
Conduct Settlement Conferences Non-Adversarial
Justice, Monash University Law Review, p. 145-146.

15 Zampano R., 1995. Settlement Strategies for Trial Judges
From the Bench, Litigation 22 Litig journal, p. 3.

engaged in negotiations, or making compro-
mises.'® In the United States, a judge’s settle-
ment attempts are considered to be a so-called
part of pre-trial management. This concept re-
flects the managerial role of judges.'”

Legal relations are complex and diverse.
People negotiate, make deals, arrange busi-
ness meetings, when there is no “real” legal re-
lationship, but only legal regulation of public re-
lations.™ In this process, there are often threats
related to the non-fulfillment of obligations by the
parties, as well as in some cases, the variabili-
ty of their will, which may or may not, be based
on the existence of changed circumstances. If
the parties are not able to reach a settlement by
mutual agreement, the dispute usually gets the
subject of civil proceedings, at which point, they
also have the opportunity, to reach a settlement
during the civil procedures.

Accordingly, it is clear, that today, in the
Georgian legal system, the term settlement is
used with different meanings. In fact, the defi-
nition of the dual legal meaning of the term,
relates to the question — of what is a settle-
ment, a right (material), or an reaization of a
right (procedural).™

To clarify the issue, the meaning of the term
in substantive and procedural law has to be men-
tioned. The material significance of the concept
of settlement is that, the Civil Code of Georgia
defines the rules of conduct for public relations
participants at the stage, when the relationship
has not yet been the subject of court proceed-
ings.?®® So, The term “settlement” may become
relevant in the period, before the court proceed-
ings start.

16 Zampano R., 1995. Settlement Strategies for Trial
Judges From the Bench Litigation 22 Litig journal, p. 4.

17 Deason E., 2017. Beyond Managerial Judges: Ap-
propriate Roles in Settlement, Ohio State Law Journal,
p. 73.

18 Bichia M., 2010. Methodological foundations of civil
law relations, Law Journal Ne1-2, Thilisi, p. 84.

19 Mamaiashvili T., 2017. Settlement as a basis for
termination of civil proceedings, Ivane Javakhishvili
Thilisi State University, Tbilisi, p. 23.

20 Mamaiashvili T., 2017. Settlement as a basis for
termination of civil proceedings, Ivane Javakhishvili
Thilisi State University, Tbilisi, p. 33.
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As for the essence of the settlement, accord-
ing to the Civil Procedure Code of Georgia, in
this case, for the first time, the use of the term
“settlement” is related to the principle of disposi-
tion. The concept of settlement, in the The civil
procedure code of Georgia, is mentioned many
times. However, only Article 218 of the code ex-
presses the essence of the settlement and, con-
sequently, presents the purpose of the legislator.

As a result of the analysis of the issue, it is
clear, that the term settlement in the Civil Pro-
cedure Code of Georgia, in its essence, means
reaching the settlement, after a lawsuit has been
filled in the court, in accordance with the proce-
dural legislation of Georgia and does not imply
the possibility of settlement during the ordinary
relations of the parties. So, the essence of this
process, can be fully described by the term
“court settlement”. Therefore, in terms of the ter-
minological perfection of the legislation, it would
be appropriate to establish this term, to describe
a process, that involves resolving a dispute in the
civil proceedings and not the disputes, which are
not discussed in the court. If the recommenda-
tion will be taken into account, in terms of ter-
minological definition of the issue, there may be
seen the similarity with the institution of media-
tion — as, if the mediation takes place in the court
system, it is court-annexed or judicial mediation.

CONCEPTUAL DIFFERENCES
BETWEEN THE ROLES

OF A JUDGE AND A MEDIATOR
DURING THE COURT SETTLEMENT
AND COURT MEDIATION
PROCESSES

In some cases, questions may be asked about
the conceptual similarity of court settlement and
mediation processes. Given the specifics of the
institute, it is clear, that a judge may also be in-
volved in the process of drafting a court settle-
ment. Such “involvement” is not only an initiative
of the court, but, more often, the desire of the
parties, and their representatives.?’ However, in

21 Mamaiashvili T., 2017. Settlement as a basis for

reality, court mediation, in case of revealing both
of its forms, with the essence and the role of me-
diator (mediator-judge) involved in the process,
substantially differs from the court settlement.
During litigation process, the parties may be in-
fluenced by specific norms, the process is less
creative, while the role and importance of law in
the mediation process does not bound the par-
ties. During mediation, both parties are unlimited
in their approaches, to reach an agreement that
fits their best interests. The only important thing,
is that these interests have to be acceptable for
both parties, on which mediation resources are
spent.?? Consequently, the difference is very no-
ticeable, because during the court settlement, a
judge is a person with the power, to make the
decision, while a mediator (judge-mediator) does
not have a similar power. Even in case of judicial
mediation, in accordance with the unified stand-
arts, the same judge does not have the right to
hear and resolve the same case. Therefore, in
the mediation process, it is easier for the parties
to express their real interests and positions be-
fore a neutral third party, understanding, that this
is a confidential process and that he/she can not
make any binding decisions; While in litigation,
the parties have to act before the judge, and this
can create some discomfort. They analyze the
circumstance, that in case of disagreement, the
same judge who will have information about their
positions, in case of disagreement, will the per-
son authorized to make the decision. The judge’s
inner faith may be affected, when he or she hears
the sincere opinions of the parties about the set-
tlement.®

termination of civil proceedings, Ivane Javakhishvili
Thilisi State University, Tbilisi, p. 85.

22 Trams K., 2008. Die Mediationsvereinbarung-eine
vertragsrechtliche Analyze, Tectum Verlag, p. 13. See
also: Khandashvili 1., 2018. Judicial and non-judicial
forms of alternative dispute resolution on the example
of mediation in Georgia, Ivane Javakhishvili Tbilisi
State University, Faculty of Law, Thbilisi, p. 36.

23 Eidenmdller H., 2004. Verhandlungsmanagement
durch Mediation, in Henssler L.K (Hrsg) Mediation in
der Anwaltspraxis, Deutscher Anwaltverlag, 2. Aufl, p.
62. See also: Khandashvili 1., 2018. Judicial and non-
judicial forms of alternative dispute resolution on the
example of mediation in Georgia, Ivane Javakhishvili
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In any case, the process of settlement offers
many positive results to the judiciary and the
judge. The settlement is the basis for the final
settlement of the case and the termination of the
proceedings. Settlement saves judge’s time, be-
cause they only have to deal with the cases, that
are not settled.?*

All the mentioned above, determines the sub-
stance of both institutions — the court settlement
and the court mediation and their different dy-
namics. In any case, the future development of
both institutions should be considered as a pre-
condition for the satisfaction of the interests of
legal entities and the means of the sustainable
development of dispute resolution means. How-
ever, as far as it is recognized, the state and the
court are closely linked to economic relations.?®
Therefore, the benefits that can be achieved
through court settlement and/or the use of court
mediation, will benefit those entities, for which,
time and financial resources are important.

CONCLUSION

In Georgia, too, the existence and strength-
ening of two unconditionally important legal insti-
tutions within the judiciary — court settlement and
court mediation — significantly provides opportuni-
ties to ensure the achievement of the common goal
of law — the protection of the interests of each indi-

Thilisi State University, Faculty of Law, Tbilisi, p. 35.
24 SchillerF., Wall A., 1981. Judicial Settlement Techniques,
American Journal of Trial Advocacy, p. 40.
25 Lobzhanidze G., 2017. General Theory of State and
Law, Thbilisi, p. 29.

NOTES:

vidual. However, much faster and with less expanc-
es, than it can be achieved in a standard civil liti-
gation process. Consequently, in the court system,
highlighting their importance completes the unified
chain of justice and ensures confidence-building
towards the judiciary. Moreover, in the condition, of
existing challenges in the judiciary system in Geor-
gia, during the current period.

In the context of the paper, it was considered
important to describe the essence of the settle-
ment reached in civil proceedings with the term
“court settlement” and not “settlement”, as the in-
stitution of settlement may also include an agree-
ment reached by the parties before litigation. So,
it has been considered necessary, to distinguish
between two circumstances — if the dispute is
the subject of a settlement before the court pro-
ceedings start and is regulated by the negotia-
tion of the parties; or the case, if the settlement
is reached during the civil process. In terms of
the terminological perfection of the legislation, it
would be appropriate to introduce this term to de-
scribe the process, that involves the completion
of a dispute after the court proceedings start.

At the same time, in order to ensure the insti-
tutionalization of mediation in Georgia, it is nec-
essary, to continue working not only in order to
improve the legislation, but also to introduce and
implement mediation programs.

The implementation of the presented recom-
mendations, in terms of results, can facilitate the
existence of legal institutions, oriented on the in-
terests of citizens; the formation of a legal frame-
work, reflecting the values of the modern legal
space and the improvement of the unified chain
of justice.
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Georgia 20 Years Later, Tbilisi, p. 103-105. (In Georgian)
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INTRODUCTION

We live in the age of tech and experiencing constant development
of the internet all over the world and Georgia is no exception. While
technological advancement is intended to bring benefits for us, it cer-
tainly can cause challenges and undesirable consequences. Having
publicized visual materials online via various social platforms and shar-
ing engines may not always provide positive outcomes, especially if it
depicts child.

As far as we can imagine a true value of privacy and the threats
rising from technological advancement, we can also be clearly
aware of the importance of protecting child’s privacy. Considering
that, children are one of the most vulnerable persons of the society,
we can be pretty sure how adverse the consequences may be if the
right to privacy of a child is violated, especially when an online plat-
form is engaged. Without any doubt, there are myriad possibilities of
a violation of other rights that can cause even more harm, starting
from the quality of living, education and even the basic right to life.
Supposedly, while more severe challenges are yet to be addressed,
it is no surprise that child’s privacy rights are overlooked, tending to
be ignored in most of the cases.
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Having said that, the article reviews a so-
called concept of ‘sharenting,’”’ that describes
the process of sharing child’s photograph by a
parent, in some cases along with brief descrip-
tion about his or her behavior. While sharent-
ing is widespread in Georgia, it should not be
overlooked, based on the simple fact that, as an
individual, child has the right to enjoy privacy,
preventing a parent from forming child’s digital
identity.

At the end of 2011, Georgian Parliament
adopted the Law On Personal Data Protection,
which now covers almost all circumstances of
data processing, however, there was no refer-
ence on child’s privacy in Georgian legislation
until 2019, when Code on the Rights of the Child
was adopted. From now on, we can be cer-
tain, that the state has taken positive steps for
strengthening child’s rights in general. However,
for the context of sharenting a little is done.

Certainly, the state has its positive and neg-
ative obligations towards individuals, including
children. These obligations are considered as
mandatory in modern state governance. Having
said that, under the negative obligation it is re-
quired to retreat from any unnecessary restric-
tion of rights and the positive obligation requires
having sound legislative basis in order to ensure
protection. On the other hand, regulating rela-
tions between family members may seem odd
from the state’s general viewpoint, but, at the
same time, positive obligation requires securing
each and every individual with the basic right.

The issue of sharenting is not widely dis-
cussed in Georgia among legal scholars and
researchers. Therefore, defining the scope of
parental and child relations in this regard is
beneficial. In order to do so, this article starts
with defining the problem of sharenting. The
second part refers to the legal regulation of
this issue, whereas third part reviews the ab-
sence of state regulatory mechanism. In the
conclusion, closing remarks on this problem
and possible solutions are given to the reader,
summing up the discussion.

1 The term ‘sharenting’ is coined from the combination
of two words — ‘share’ and ‘parent.’

PROBLEM OF SHARENTING

The debate over privacy issues dates back
to the year of 1890, when technological develop-
ment was not the same as it is today, even in the
slightest manner. However, two acknowledged
lawyers from the U.S., Samuel Warren and Lou-
is Brandeis urged society to be aware of the then
existing privacy challenges, which were mainly
stemming from the advancement in photogra-
phy and newspaper articles.? From this period,
a notion of privacy has become one of the major
fundamental values for individual, as a conse-
quence, the right to privacy is acknowledged and
valuable human right.

Nowadays, the evolution of online communi-
cations is at the peak of its development and this
process does not seem to be stopped in future.
As a consequence, social media became very
popular among the Georgian society. Technol-
ogy has shifted the notion of communication to
a whole new level which has its impact on in-
terpersonal relations as well. For example, one
does not have to visit relatives in order to hear
news from them, nor to see his/her friend to lend
a book, etc. Examples on the benefits of social
relations affected by internet is versatile and we
can imagine how useful the technology is for us.

On the other hand, technological develop-
ment may not only provide positive outcomes, it
can be equally damaging and adverse as well.
As mentioned earlier, the point where | intend to
draw attention is the process of sharing a visual
material (mainly photo or video file) of the child
on the social media with or without description or
a story about child’s behavior.

There are a lot of social platforms by which
this practice can be performed, but due to the fact
that the most used platform in Georgia is Face-
book, it is primary point of attention in this article
for the challenge described here. For instance,
statistical data shows that by the January 2019,
there were 2.7 million internet and active social
media users, most of them preferring Facebook

2 Warren, S., Brandeis, L. (1890). A Right to Privacy.
Harvard Law Review.
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as a primary social media platform.? It is obvious
that this is a large number of users if we consider
the overall population of Georgia.

The fact, that Facebook does not prohibit a
child to be registered, makes the platform avail-
able to minors as well. Generally, Facebook does
not allow a person under 13 to be registered,
nevertheless, there are accounts created by in-
dividuals below 13. In 2019, Ofcom — the UK’s
communications regulator published its annual
report, inter alia, analyzing the online behavior
of children on social media. According to the re-
port,* 1% of children between the ages 3-4 (on-
line users) had their own social media account,
the percentage is rising between the group of 5
to 7-year-old and equals to 4, the growing ten-
dency was continued between the ages of 8-11
with the percentage of 21 and the highest point
is between users at the age of 12-15 with the
percentage of 71.% In addition, adults often share
a photo or video displaying a child. To set aside
the ethical aspect of this matter, not because it
is less important, but because | mainly point on
legal issues, it can easily infringe child’s right to
privacy and data protection.

The infringement of privacy via social me-
dia platforms is widespread all over the world.
For example, in 2018 a survey on this trend
in India has indicated that 4 out of 10 parents
post photos or videos of their child at least
once a day via their social media accounts and
67% of parents admit that they have no con-
cern about sharing their child’s photo in school
uniform, at the same time being aware that this
might give stalkers the details of child’s where-
abouts.® Despite not having a statistical data

3 Datareportal. (2019). Digital 2019: Georgia [https://
papaya-avocado-9tgy.squarespace.com/reports/digi-
tal-2019-georgia?rq=Georgia].

4 Ofcom. (2019). Children and Parents: Media Use
and Attitudes Report 2019 [https://www.ofcom.org.
uk/ data/assets/pdf file/0023/190616/children-me-
dia-use-attitudes-2019-report.pdf].

5 Ibid, p. 5.

6 The Economic Times. Alarming trend of parents
posting childs pictures online: survey [https://eco-
nomictimes.indiatimes.com/tech/internet/alarming-
trend-of-parents-posting-child-pictures-online-survey/
articleshow/65651214.cms?from=mdr].

on this trend in Georgia, it is well known that
this practice is similarly accepted and favored.
The sad truth is that, sharenting may trigger
certain risks, for example child’s identity theft,
causing from the fact that child’s full name and
personally identifiable information (PIl), such
as the age or school is publicly available.”

The dangers of sharing child’s visual material
on social media sometimes seem to lack clear
understanding, however, the risks and potential
harm are alarming indeed. It is obvious that, sha-
renting too much may hinder the development of
the self in child® and the reasons not to accept
this practice may seem endless, however, we
can briefly articulate 5 common reasons why one
should avoid sharing child’s photo or video:

1. Posting about a child can infringe minor’s
right to privacy — while not be able to
understand what a parent shares about
him/her, it is highly possible that, for
example, lately child will feel embarrassed
and develop a sense that he/she does not
have ownership over his/her own body or
values;

2. Posts might be used for bullying;

3. After sharing the control of data flow
becomes almost impossible — public
photos or videos or even shared between
the group of people makes it possible
to easily download or re-share them,
which leaves a child’s privacy exposed to
vulnerable activities;

4. Potential for attracting dangerous people
with potential of storing a photo on illegal
websites and forums, inter alia, using
them for child pornography;

5. The risk of digital kidnapping — a type of
identity theft, withthe result of appropriating
one’s own image or likeness.®

7 Stange Law Firm. The very real risks of ‘Shar-
enting’
the-very-real-risks-of-sharenting/#:~:text=Sharent-
ing%20and%?201dentity%20Theft&text=Unfortu-
nately%2C%20sharenting%20can%20put%20chil-
dren,the%20child’s%20age%200r%20school.].

8 Ibid.

9 Jellies. Reasons not to post about your child on social

[https://jelliesapp.com/blog/5-reasons-not-to-

[https://www.stangelawfirm.com/articles/

media
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LEGAL REGULATION

Intrusions into the right to privacy are versa-
tile and there are myriad of ways to do so. Some
invasions may not seem as clear as others and
here | point out intrusions into the privacy by
sharing a visual material (photo or video) of a mi-
nor, without consent and in some cases without
having the ability to realize the process due to
early age.

As this article is mainly focused on the ways
to prevent such kind of action from being com-
pleted, main attention is drawn on the legal reg-
ulation. Privacy is an acknowledged basic right
of the individual. Enjoying this right creates
possibility for self-development and serves as a
prerequisite to enjoy other basic rights such as
freedom of speech, as the former also includes
a right to form ideas and opinions without inter-
ference of others and to decide whether it should
be expressed publicly or within the limited num-
ber of persons.

Scholars argue that this right has no exhaus-
tive explanation, this view is also accepted by the
European Court of Human Rights as many court
decisions point out the impossibility to fully de-
termine the notion of privacy.” In general, this
right may seem (and at some extent it really is)
vague, nevertheless each individual is entitled to
benefit from it.

To provide argument in a coherent way, | will
discuss guarantees of child’s privacy protection
by reviewing the most influential legal acts on pri-
vacy and personal data protection.

Speaking of a basic right, the very first legal
document where it should be enshrined is the
constitution. Even though, in general, negative
rights declared in legal documents are mainly di-
rected against the state intervention, therefore it
is worth to review constitutional prescription of
the right to privacy.

In the Constitution of Georgia, the right to pri-
vacy is declared under the Article 15, titled as
‘Right to Personal and Family Privacy, Person-

post-about-your-child-on-social-media].
10 ECtHR, Niemietz v. Germany. (16.12.1992) App. No.
13710/88. para. 29.

al Space and Privacy of Communication.” The
first paragraph states that “Personal and family
life shall be inviolable. This right may be restrict-
ed only in accordance with law for ensuring na-
tional security or public safety, or for protecting
the rights of others, insofar as is necessary in
a democratic society.” However, as mentioned
earlier, this is applicable mostly on state interfer-
ence cases, however it gives a clear indication
that all shall enjoy this right in general. To provide
more consistent arguments towards protection
of child’s privacy, we shall also mention Article
12, where the Constitution declares the gener-
al right of personal free development as follows:
“Everyone has the right to the free development
of their personality.” Considering the comprehen-
sive nature of this provision, it can be clearly said
that this right not only imposes limits towards the
state, but also ensures that every individual is
entitled to have a possibility to freely develop his
or her personality. To translate this concept for
the purposes of this article, and to read it in a
combination with the Article 15, the result will be
that free development of child requires to main-
tain an environment where minor enjoys free
choice over certain actions in life, inter alia, over
matters which may violate the right to privacy. In
other words, starting from the birth, a parent or
any other person must refrain from actions which
may compromise child’s privacy.

Legislation on the right to privacy also entails
acts on personal data protection and Georgia is
no exception. Provisions on privacy protection
can be found in the Constitution of Georgia and
in other acts, such as, Civil Code of Georgia,
Criminal Code of Georgia, General Administra-
tive Code of Georgia, etc.

However, reality shows that regarding per-
sonal data protection these provisions are not
sufficient and more specific regulation is needed.
In 2011, the first and still valid act on personal
data protection has been adopted by the Parlia-
ment of Georgia. It was considered as a serious
move towards strengthening one specific yet one
of the most important side of the right to privacy
— personal data protection. Based on the EU Di-
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rective 95/46/EC," the Act offers internationally
accepted general concept of data protection. The
first and foremost is the general principles of data
processing which can be shortly described as
fairness, lawfulness, protection of one’s dignity,
purpose limitation and proportionality, accuracy
and timely deletion of data. Other provisions in-
clude responsibilities of data controller and pro-
cessor as well as data subject’s rights and terms
on international data flow.

At a glance, the Act may be seen as a tool for
safeguarding child’s privacy by protecting per-
sonal data, however, provisions are mostly irrel-
evant to apply them on parent-to-child relations
regarding the sharenting. The Act is applicable
on relations where data is processed in a context
of professional activities, where data processing
is one’s duty or the data is used for commercial
purposes.'? The Act simply excludes its applica-
bility on data processing where it is performed
solely for personal (household) purposes.™ Ac-
cordingly, it has no effect on a parent-to-child
relations regarding sharenting, because it is con-
sidered as a solely personal activity.

Having concluded that, we have to move to-
wards finding a legal tool to address this chal-
lenge. Another legal basis, which may be useful,
is mentioned in the Civil Code of Georgia, where
it prescribes the possibility to protect one’s pri-
vacy in civil matters. Article 18 establishes rules
for dealing with personal non-property rights, by
declaring that “a person may protect in court,
according to the procedures laid down by law,
his/her honor, dignity, privacy, personal inviola-
bility or business reputation from defamation.*
In addition, it ensures that “The values referred
fo in this article shall be protected regardless of

11 Directive 95/46/EC of the European Parliament and of
the Council of 24 October 1995 on the protection of in-
dividuals with regard to the processing of personal data
and on the free movement of such data. It is worth men-
tioning that this Directive is repealed by the Regulation
(EU) 2016/679 of the European Parliament and of the
Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data
and on the free movement of such data.

12 Art. 3.
13 Ibid., Art. 3(3)(a).
14 Para. 1.

the culpability of the wrongdoer. [...] In the case
of culpable violation, the injured person may
also claim compensation for non-property (mor-
al) damages.” Also “when his/her image (pho-
fograph, film, video, etc.) has been disseminat-
ed without his/her consent. The consent of the
person shall not be required when photo-taking
(video recording, etc.) is connected with his/
her public recognition, the office he/she holds,
the requirements of justice or law enforcement,
scientific, educational or cultural purposes, or
when the photo-taking (video recording efc.)
has occurred in public circumstances, or when
the person has received compensation for pos-
ing.”® It is obvious that a person is has a right
to express consent on publication of a picture
of his/her own and being publicized means to
make it available for specific group of people as
well as for unlimited viewers, which may take
place via social media."”” The Code also cre-
ates possibility for a child to apply to a court for
the violation of privacy if it is compromised, but
frankly speaking it cannot serve as a powerful
tool for ensuring protection of child’s privacy,
at least for these two reasons: firstly, in Geor-
gia it is less likely that a child will apply to court
against his/her parent for violating privacy rights
by shearing a photo or video online; secondly,
when having a legal ability to apply to a court,
a child may lose interest in arguing about pri-
vacy rights, particularly visual materials shared
online. In addition, it should also be noted that,
even if those two reasons won'’t exist, claiming
damages may be a hard task to accomplish
and therefore it may hinder a child having his/
her claims reviewed at court. Of course, these
reasons for not applying are not exhaustive and
there may be other ones depending on a spe-
cific context of the matter, however, the point
here is that law creates possibility for child to
address a court.

Practices of applying to a court over uncon-
sented photo usage is not rare internationally.

15 Para. 6.

16 Para. 5.

17 Chanturia, L. (ed.). (2017). Commentary on Civil Code
of Georgia, Book I, p. 131.
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For example, in 2017, 16-year-old minor applied
to a court against his mother for posting photos
of him on social media without a prior consent.
The same year a court passed a judgement
where it mandated the mother to delete all ref-
erences of a minor on social media made by her
until a specified date, otherwise it could cause
a fine for 10000 Euros.™ In 2016, a teenager
applied against her parents for posting embar-
rassing photos of her on Facebook. This case
involved more than 500 hundred pictures that
were uploaded within a period of seven years,
which were shared without a consent of data
subject (child)."

Speaking of child’s privacy guarantees we
should not avoid mentioning the Code on the
Rights of the Child, which entered into force on
September 1, 2020. Generally, the idea behind
this Code is to ensure protection of children as
one of the most vulnerable members of society.
Primarily, Code addresses governmental and
public bodies as the major stakeholders in en-
suring protection of children.

Code establishes a notion of the ‘best inter-
ests of the child,” which is explained as ‘the wel-
fare, safety, health, educational, developmental,
social, moral and other interests of the child, which
are determined by the parents of the child, [...] and
based on the individual needs of the child, with the
participation of the child, and giving due account to
the opinion of the child.’?° This explanation gives us
a clear indication and paves way to a reasonable
assumption that ‘best interests,” inter alia, entail
respecting child’s privacy and acting diligently. In
addition, emphasis is drawn on taking into account
the opinions of a child.

As noted earlier, Code addresses public
bodies, however, interesting prescription can be

18 Odditycentral. 16-year-old Takes Mother to Court for
Posting Photos of Him on Facebook [https://www.
odditycentral.com/news/16-year-old-takes-mother-to-
court-for-posting-photos-of-him-on-facebook.html].

19 Independent. Austrian Teenager Sues Parents for Post-
ing Embarrassing Childhood Pictures on Facebook
[https://www.independent.co.uk/news/world/europe/
teenager-sues-parents-over-embarrassing-child-
hood-pictures-facebook-austria-a730756 1 .html].

20 Art. 3(h).

found in the Article 5(3), where the following is
provided: “It shall be a binding obligation for the
legislative and executive authorities, the judicia-
ry, and the public institutions and natural and le-
gal persons of Georgia, to give priority to the best
interests of the child when making decisions and/
or taking any action in relation to the child.” Un-
der ‘natural person’ we can assume any person
which is responsible towards a minor for acting
in favor of his/her best interests. This assump-
tion primarily implies a parent or legal guardian.
Therefore, it is their responsibility to act in ac-
cordance with child’s needs and refrain from any
action that will violate minor’s rights, inter alia,
privacy and data protection.

A concept of acting in accordance with child’s
best interests is also enshrined in the Conven-
tion on the Rights of the Child. It states that “No
child shall be subjected to arbitrary or unlawful
interference with his or her privacy, [...]*' This
provision is strengthened by declaring responsi-
bilities of parents and legal guardians and stating
that “...]. Parents or, as the case may be, legal
guardians, have primary responsibility for the up-
bringing and development of the child. The best
interests of the child will be their basic concern. ??

ABSENCE OF DIRECT STATE
SUPERVISION

In Georgia, the violation of privacy and data
protection rights by public or private bodies are
supervised by the State Inspector Service. This
public organization is responsible for controlling
the fulfillment of data protection rules® by the
data controllers and processors, and in case of
violation — has the power to impose administra-
tive fines?* within a specified amounts and de-
pending on the violated rule.

On the other hand, sharing child’s photo or
video material mostly is conducted within a pure-
ly personal purposes and as mentioned earlier

21 Art. 16(1).

22 Art. 18(1).

23 Law of Georgia on State Inspector Service, Art. 13.
24 Ibid., Art. 16(1)(f).
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Law on Personal Data Protection states that this
Law is not applicable to “data processing by a
natural person clearly for personal purposes
when the data processing is not related to his/
her entrepreneurial or professional activity. ?°Ac-
cordingly, unconsented sharing of child’s visual
material is beyond the scope of regulation by this
Law. Does this also mean that State Inspector
Service has no powers to investigate such viola-
tions? To answer this question we shall go back
to the Law on State Inspector Service, where
it stipulates powers of the Service, in particular
»The State Inspector Service is authorized, on
his/her own initiative and upon application of an
interested person, conduct an inspection of any
data processor and/or authorized person./...]*%
The terms “data processor” and “authorized per-
son” is defined in the Law on Personal Data Pro-
tection.?” However, as noted above acting within
the margin of purely personal or household pur-
poses, excludes having data controllers or data
processors either. Therefore, mandatory powers
cannot apply to the mentioned relations.

Nevertheless, the only public body super-
vising the protection of privacy and data protec-
tion rights is State Inspector Service. Formerly,
known as Personal Data Protection Office, it
has published several important recommenda-
tions on various data protection topics as well as
has important campaigns for public and private
bodies on raising awareness, which eventually
shifted the culture of data protection among the
citizens.

On the other hand, for almost 7 years, since
the mid of 2013 the Service (formerly — Office)
has not published any recommendation on child’s
privacy rights, in particular on sharing visual ma-

25 Art. 3(3)(a).

26 Art. 15(1).

27 Art. 2(i), (j). Note, that in the English version of these
Laws there are misalignment of terms, in particular, the
Law on Personal Data Protection provides the term of
“data controller’, which is referred as “data processor” in
the Law on State Inspector Service. Similarly, the term of
“data processor” is referred as “authorized person” in the
Law on State Inspector Service. While the latter is adopt-
ed after the enactment of the Law on Personal Data Pro-
tection, specific correction is needed to synchronize legal
terms in the English version of the Law.

terials online. Considering the significance of this
issue and challenging nature of technological
advancements, any guidance from the supervi-
sory authority is important and will be regarded
as a positive step towards strengthening minor’s
privacy rights in domestic relations.

CONCLUSION

As this article demonstrated, sharing a mi-
nor’s personal visual materials on social media
platforms within purely personal purposes is a
widespread practice. The legal side of this issue
shows that there are mechanisms for privacy
protection in this regard. Not only domestic legal
acts are enabling to seek legal remedy before a
court, but it is internationally acknowledged that
child’s rights, inter alia, privacy protection is of
paramount importance. The key factor here is to
follow the rule of the best interests of child and
act upon this standard. In addition, it is is also
enshrined in domestic law, therefore it is a re-
minder for everyone to respect the essence of
child’s rights overall.

It is certain that state has no powers regard-
ing the supervision of privacy rights protection
between interpersonal (purely personal) rela-
tions and there is not much expected from the
state when the case implies regulation of such
relations. However, a general endorsement of
minor’s privacy rights is needed. The necessity
of such advice is also obvious considering the
ever growing use of internet services and social
media.

In order to shift the level of child’s privacy pro-
tection online in the context of personal relations
and for the minimization of risks, implementation
of permanent raising awareness campaigns as
well as provision of relevant advertisements via
television channels and social media is needed.
This measures should be oriented on parents
with the emphasis on the risks of child’s person-
al data usage in the social media. In addition,
adoption of relevant recommendation on this is-
sues by the State Inspector Service also would
be beneficial for addressing this challenge.
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INTRODUCTION

Over enthusiastic students who engage with International Human
Rights Law are full of moral aspirations. They diligently believe that
those moral ideals are driving force of the entire humanity and perceive
human rights as their physical and natural manifestation or embod-
iment. In fact, they rightly think so. It is true that “Human rights are
expressions of values; values manifest themselves in legal trends; and
their instrumental vehicle is ethics.” The overall theoretical substance
of the human rights is worth admiring, though, sometimes in practice
certain things are not always as they are supposed to be. This in turn
generates skepticism. Hence, this article aims to guide the over enthu-
siastic student and probably not only, in the dark sides of the virtue.? It
should be mentioned that, my ambition is not to explain or otherwise
completely address those not very pleasant aspects of the virtue, since
this would be a book length project, something that can be hardly un-
dertaken here. Therefore, the aim of the article is modest. My goal

1 This Publication has been produced during my scholarship period at Lund
University, which is funded by Swedish Institute Visby Program.

2 The term is taken from Kapur, R., 2006. Human rights in the 21st century: Take
walk on the dark side. Sydney Law Review, 28(4), pp. 665-688.
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here is to briefly sketch certain issues that can
provoke not very aspirational thoughts and in
fact can trigger certain skepticism in reader. The
issues | picked for the present discussion include
the questions about refugee-law, universality, im-
perialistic policy agendas and the way powerful
states frequently behave.

POWERFUL STATES
AND COMPLIANCE

It is suggested that in reality, the world’s su-
per powers do what they like. They invade coun-
tries, wage war when it benefits them, choose to
join or withdraw from treaties whenever they like.
Famous international law scholar Martti Kosken-
niemi argued that “international law is eventually
continuation of politics, which offers framework
and a vocabulary for the conduct of politics.” It is
extremely hard to refute this idea since very few
believe in politically innocent nature of interna-
tional law.* For the purposes of little groundwork,
it is well-known fact that states, in particular,
powerful ones, with powerful economies and nu-
clear weapons, wield their political agendas, that
consists of certain hidden or non-hidden political
incentives and while attempting to give birth to
those incentives, they, in fact, devote much time
and energy to clothe their intentions under the
umbrella of various relevant international legal
rules.® Sometimes they do so successfully, but
sometimes they fail successfully. However, the
plain fact of non-compliance and even breaking
those rules stemming from international law in
question doesn’t in any sense undermine the
idea that the international legal rules governing
the behavior and the conduct of the state as such
exists in the first place. For example, the under-

3 See Martti Koskenniemi, “The Politics of International
Law”, 1990. 1 European Journal of International Law,
4-32, at 28.

4 Klabbers, J. 2017. The Setting of International Law. In
International Law 2nd Edition, 3-23.at.23. Cambridge:
Cambridge University Press.

5 For further discussion see., Mutua, M. 2001. Savages,
victims, and saviors: The metaphor of human rights.
Harvard International Law Journal, 42(1), 201-246.

lying principles of international law are the prin-
ciples that of non-aggression and of respect for
sovereignty of all states. Russia has successfully
breached them all when invaded part of Georgia
in 2008 and annexed Crimea in 2014. Unfortu-
nately, International Court of Justice (ICJ) didn’t
have a chance to deliver the justice, even though
it had great desire to do so, when it found it had
no jurisdiction in Georgia v. Russian Federation
(2011).¢ Another landmark example is Nicaragua
Case.” ICJ upheld that the relevant standard ac-
cording which the responsibility for the acts of
non-state actors could be attributed to the USA
was that of “effective-control” test. However, the
threshold for fulfilling the requirements stemming
from the test was ‘high’ and ICJ ruled that USA
“fell short of meeting this standard.” Also, so
called “multi-lateral” treaty reservation insisted
(this can be assumed as a legal trick to flee from
certain regulation) by US made ICJ to decide
solely on the basis of customary international
law. What does it mean in this context? Mere-
ly because US invoked so called, “multi-lateral”
treaty reservation and didn’t made ICJ to avail
from the chance to examine the case in question
according UN Charter law, doesn'’t in itself stipu-
late, that in this proper context, no rules exist for
regulating use of force regime and a contrario
merely because of the reason that the relevant
rules exist or flow from somewhere doesn’t in
itself stipulate, that states will jpso factum be
in compliance with these rules or even will not
breach them, if it seems worthy of pursuing to be
in compliance with their political agendas. Also,
Marshal Islands Case is of great relevance.® One

6 Case Concerning Application of the International Con-
vention on the Elimination of All Forms of Racial Dis-
crimination (Georgia v. Russia), International Court of
Justice (ICJ), 1 April 2011, available at: https:/www.
refworld.org/cases,|CJ,4da59ab82.html [accessed 21
March 2020]

7 Case Concerning Military and Paramilitary Activi-
ties in and Against Nicaragua (Nicaragua v. United
States of America); Merits, International Court of
Justice (ICJ), 27 June 1986, available at: https://www.
refworld.org/cases,[CJ,4023a44d2.html [accessed 21
March 2020]

8 Obligations concerning Negotiations relating to Ces-
sation of the Nuclear Arms Race and to Nuclear Dis-
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upon a time Lauterpacht observed that “judges
make choices.” And these choices, in the words
of Koskenniemi “reveal their structural bias™°
and we see it is largely a state-centric. A. Bian-
chi observes that “In international practice, there
is hardly anything that happens randomly,” and
structural biases are at work all the time to di-
rect the system into the direction that particu-
lar institutions view as desirable. Some of the
things that we feel are unjust, unfair, or politically
wrong are often produced and supported by the
“deeply embedded preferences” that institutions
express more or less explicitly.”" Hence, United
Kingdom - even the norms regulating such con-
duct existed as such - anyway did what it wanted
to, but because of the requirement of “objective
awareness” of ‘couldn’t have been unaware’ rule
heavily criticized By Judge Crawford, also, with
authoritative dissenting opinions from Judges
Bennouna and Cancado Trinidade terming it as
“pure formalism” or “formalistic approach,”'? it still
managed to avoid the dispute, because merely it
wasn’t aware it had any. The conclusion is pretty
much the same, powerful state do as they please,
but sometimes they manage to get away from in-
curring responsibility, but it doesn’t mean that the
rules for regulating these conducts are not put at
place. The Powerful states also can choose to

armament, Marshall Islands v India, Preliminary Ob-
jections, ICGJ 502 (ICJ 2016), ICJ GL No 158, 5th
October 2016, United Nations [UN]; International
Court of Justice [ICJ]

9 See HERSCH LAUTERPACHT, THE DEVELOP-
MENT OF INTERNATIONAL LAW BY THE IN-
TERNATIONAL COURT 399 (1958). Accordingly,
ROSALYN HIGGINS, PROBLEMS & PROCESS:
INTERNATIONAL LAV AND I-low WE USE IT 3
(1994).

10 Martti Koskenniemi, The Poliics of InternadonalLaw-
20 Years Later, 20 EUR. J. INT°L L. 7, 11 (2009).

11 Bianchi, A. (2017-2018). Choice and (the Awareness
of) Its Consequences: The ICJ’s Structural Bias Strikes
again in the Marshall Islands Case. AJIL Unbound, 111,
81-87. At.84. See also, MARTTI KOSKENNIEMI,
FROM APOLOGY TO UTOPIA: THE STRUCTURE
OF INTERNATIONAL LEGAL ARGUMENT 607
(2005).

12 Nuclear Arms, Dissenting Opinion of Judge Crawford
para. 19. Nuclear Arms, Dissenting Opinion of Canca-
do Trindade paras. 11-13, 23-24, 28-30. Nuclear Arms,
Dissenting Opinion of Judge Bennouna, para.1.

join or withdraw from treaties if they please to do
so or even make absurd and dubious reserva-
tions fully defeating the object and the purpose
of the treaty. Indeed, some cozy interpretations
of the art.2(1) ICCPR even exclude Guantana-
mo camps from the jurisdiction. One can only
imagine, as Prof. Milanovic pointed that, if such
technical interpretations were adopted back then
places like Aushwitz would be excluded from the
insight of the respective treaties.

WHAT ABOUT REFUGEE-LAW?

The remaining vestiges of alleged Westpha-
lian sovereignty are manifested through widely
reiterated dictum by ECtHR that “as a matter of
well-established international law, and subject to
their treaty obligations, including those arising
from the Convention, Contracting States have the
right to control the entry, residence and removal
of aliens.”™ Allott enthusiastically called upon “to
acknowledge the peoples of the world as the true
subjects of international law.”'* Present discus-
sion concerning human trafficking trilemma also
forms the part of common playground between
the prerevolutionary world of Vattelian Interna-
tional Law and its concomitant understanding of
sovereignty and between migrant victim’s human
rights. The word trilemma explicates heteroge-
neous nature of this crime meaning that while
the dominant emphasis is on the state(s)-per-
petrator(s) dichotomy, state(s)-victim(s) interac-
tion is frequently left unnoticed, or at least the
balance between national sovereignty and mi-
grants’ rights isn’t struck fairly. Fundamentally,
victim-centricity of any given international treaty
would entail robust protection machinery con-
taining enforceable rights with precisely defined
corresponding duties on the part of MSS. Even
non-careful appreciation of Palermo Protocol
suffices to notice that its art.6,7 entail something
more than purely moral aspirations, but much
less than clear legal entitlements. Hathaway in-

13 Boujlifa v. France, para. 42.
14 Philip Allott, State Responsibility and the Unmaking of
International Law, p. 26.
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deed rightly asserted that while being overarch-
ingly focused on criminal investigation and pros-
ecution, Palermo Protocol ‘meaningfully failed’
to protect victims and sadly added that “only a
minority of states has adopted mechanisms even
to consider the protection of trafficked persons,
and these programs generally offer no more
than strictly provisional assistance.”’® European
Institutional Architecture concerning THB claims
victim-centricity to be its raison d’étre,"® however
careful scrutiny suggests that sovereignty none-
theless takes undue precedence.

The first example of such interplay is materi-
alized in unable-to-return paradigm, when victim
necessitates protection from host MSS. Under
COE Trafficking Convention, granting such pro-
tection is analytically and provisionally tied with
identification of migrants as victims of human
trafficking within the meaning of art.10(1). First,
identification process detailed in art.10(2) posits
the criteria of ‘reasonable-grounds-to-believe,’
that in essence is particularly vague and affords
MSS huge discretion, which enables them to
arbitrarily consider what should be counted as
reasonable while leaves no corresponding con-
trolling mechanism to victim other than ECHR. In
this context, ECtHR reinforces victim-centric ap-
proach by affirming in Rantsev, that positive ob-
ligations towards trafficking victims begin when
“the State authorities were aware, or ought to
have been aware, of circumstances giving rise
to a credible suspicion that an identified individ-
ual had been, or was at real and immediate risk
of being, trafficked or exploited”."” Next, recov-
ery and reflection period regulated within art.13
detonates states’ true intention of utilizing vic-
tims as mere means towards achieving greater
prosecution ends, since as its literal interpreta-
tion suggests ‘taking an informed decision on
cooperating with the competent authorities’ is
inevitable. In analyzing the later in conjunction
with art.14 it becomes logically sound that con-

15 James C. Hathaway, The Human Rights Quagmire of
Human Trafficking, p. 4-5.

16 Wylie, Gillian, McRedmond, Penelope, Human Traf-
ficking in Europe Character, Causes and Consequenc-
es, p.3-7.

17 Rantsev v. Cyprus and Russia [GC], para.286.

sidering the complex nature of the trafficking it-
self, victims are needed as witnesses. What is
then the added value of the positive decision if
it's apparent that granting residence permit be-
comes quasi-conditional upon cooperation with
MSS. The later explains why states tend to favor
interpretation solely supporting art.14(b) over
art.14(a). The fundamental question now lies in
whether such conventionalized trafficking policy
is itself the second exploitation of the victim — by
the state of destination. The contention that the
victim is reduced to the mere mean is further
reinforced by art.16(1), that by its very definition
suffices classical understanding of standard re-
admission agreement. It doesn’t matter whether
conclusion of criminal proceedings is positive or
negative, MSS can send victim back by the vir-
tue of the later provision and the fact of not hav-
ing proper documentation is no longer an issue
thanks to art.16(4). The issue is not of achiev-
ing fair balance between competing paradigms,
but of no balance at all. Unfortunately, ECtHR
didn’t have the chance to explicitly pronounce
on refugee status and residence permit cases
in the context of THB, since L.R. v. the UK, D.H.
V. Finland, O.G.O. v. the UK — all three cases
were struck out of its list, since applicants were
either granted refugee status or indefinite leave
to remain. To this accord, EU legal framework
concerning THB warrants particular attention;
it celebrated its legislative-policy of enhancing
victim-centricity in its respective framework.
In the realm of EU law, victims-rights-based-ap-
proach is not even about sticks-and-carrots-pol-
icy evident at COE level, rather, concrete inter-
dependency between identification/assistance
and participation in criminal proceedings is
self-evident. While, art.11(3) of EU-Traffick-
ing-Directive “ambitiously” encourages victim’s
non-willingness to cooperate, Recital.17 estab-
lishes that “this directive” isn’t concerned with
the conditions of the residence of the victims.
However, the one which is concerned, name-
ly, the 2004/81/EC-Directive, stipulates in art.1
read in conjunction with art.6, that it's very
much linked with state-cooperation. Surprising-

18 Supra-Note 17, p.8-9.
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ly, CJEUs’ contribution of remedying these qua-
si-standards isn’t available to date.

Another example of state superiority is man-
ifested through the non-punishment provision
prescribed within art.26(COE), which only pro-
hibits punishing victims for offences they commit-
ted as a consequence, or in the course, of having
been trafficked. This shouldn’t be conflated with
the blanket impunity whatever offence has been
committed.' Why this is unsurprising? Murasz-
kiewicz explains that the provision predominantly
concerns criminal law, imitating the specific inter-
ests of the state.?’ Both provisions, art.26(COE)
and art.8(2011/36/EU-Directive) particularly sub-
stantiate end results. The conclusion is that both
provisions will be incorporated in accordance
with domestic legal systems meaning further that
regional framework does not establish common
level of protection. This can be balanced through
Rantsev reasoning maintaining that, states are
required to “ensure the practical and effective
protection of the rights of victims or potential vic-
tims of trafficking.”?' In this regard, ECtHR held
that “there were sufficient indicators available
to the police authorities” for identifying her as
a potential victim.?? It should be added that the
language of art.26 provides only for possibility
and not the actual imperative. The language of
Refugee Convention art.31(1) would be more
rights-based. It is rightly asserted that both Con-
vention and Directive would benefit from UN
Model Law against Trafficking in Persons which
states that “trafficked persons shall not be de-
tained, charged or prosecuted.”? Additionally,
states can easily exploit an understanding of
the victim itself. When non-punishment-clause is
triggered? By the virtue of a presumption of vic-
timhood or in the moment of formal recognition
of such status. Stoyanova answers: it is made

19 Piotrowicz, Ryszard, Conny Rijken and Baerbel Heide
Uhl , “Routledge Handbook of Human Trafficking,”
p.201-202.

20 Muraszkiewicz, Julia Maria, Protecting Victims of
Human Trafficking From Liability The European Ap-
proach, p.101-102.

21 Supra Note 21, para.284.

22 Ibid., para.296.

23 Supra Note 17, p.107-108.

explicit that non-punishment is activated upon
formal recognition.?* Another interpretation by
Muraszkiewicz suggests that art.26 must be read
in light of art.13 meaning that it's “very counter-
productive to that reflection period to permit the
punishment of such persons,” which implies that
person should be presumed to be victim when
reasonable grounds so indicate.? | think it's of
no paramount significance, which interpretation
leads to material truth, the substance of conven-
tion’s state-centricity is not altered, considering
that any interpretation mentioned-above can be
abused and employed as bargaining tool vis-a-
vis victims. For the purposes of empirical verifi-
cation, L.E. case suffices wherein the applicant,
though was granted victim-status, but, had been
required to wait more than nine months after in-
forming the authorities of her situation before the
justice system granted her that status. ECtHR
held that the effectiveness of the victim-identi-
fication procedure was subject to several pro-
cedural deficiencies, establishing a violation of
art.4(ECHR). Stoyanova observes that ECtHR’s
reasoning suggests that the obligation to identi-
fy victims and to confer them a specific status,
including residence permits, is absorbed” in
ECHR.?® Also, as Stoyanova commented judg-
ment presumes COE-Convention as not impos-
ing a disproportionate burden.?” Hence, while
Chowdury reinforces victim-centricity in affirming
that “protection measures include those aimed at
facilitating the identification of victims”® funda-
mental essence of COE-Convention or 2011/36/
EU-Directive could be exploited as to make each
benefit afforded by former or the later dependent
on ‘cooperation requirement.’

24 Vladislava Stoyanova, Human Trafficking and Slavery
Reconsidered: Conceptual Limits and States’ Positive
Obligations, p.227.

25 Supra Note 17, p.111-112.

26 Vladislava Stoyanova, L.E. v. Greece: Human Traf-
ficking and the Scope of States’ Positive Obligations
under the ECHR, p.17.

27 https://strasbourgobservers.com/2017/04/28/
chowdury-and-others-v-greece-further-integra-
tion-of-the-positive  obligations-under-article-4-of-
the-echr-and-the-coe-convention-on-action-against-
human-trafficking/

28 Chowdury and Others v. Greece, para.110.
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Last instance of inadequately distribut-
ed balance is embodied in the compensation
mechanism. Underlying problem concerning
art.15(COE-Convention) is the backdoor to na-
tional law since the avenues, both material and
procedural necessary for a remedy is subject to
state’s discretion. While art.15(2) enshrines the
possibility to have an access to the right to legal
assistance and to free legal aid, it’s still particu-
larly problematic that convention doesn’t strictly
address definitions of legal assistance and legal
aid. It is true that later is autonomous concept
within art.6(ECHR) and it in principle should ap-
ply, albeit, considering the applicability standard
of art.6(ECHR) ECtHR in Ferrazzini, held that
it's not sufficient for the applicant to demonstrate
that a dispute is “pecuniary” in nature?® while
in Maaouia affirmed that art.6(ECHR) ceases
to apply in alien’s cases.®* Hence, considering
the inapplicability of art.6(ECHR) and obscurity
around the scope of art.8(ECHR) in this context
on legal assistance as distinct form of procedur-
al safeguard, stance taken within art.15(2) which
leaves national law to determine the scope and
extent of these rights concerned constitutes
huge balancing and distributional problem. The
next problem with this provision specifically is
that attaching art.15(2) rights is subjected to vic-
timhood and hence the discussion about the ma-
terial moment of attaching victim status, whether
it is upon formal recognition or on reasonable
grounds suspicion approach cannot be avoided.
Next, art.15(3) refers to national law again, now
much more interestingly, substantively tying the
right to compensation with again victim status,
but only against perpetrators. Two conclusion
follows one of which has already been alluded
above many times. However, positing only per-
petrators as potential addresses for the purpos-
es of obtaining compensation is the technique to
encourage victims to cooperate with authorities
and again diminishes them to mere means, but
now it commits so by employing more sophisti-
cated techniques of victims own rational self-in-
terest of prosecuting perpetrators and claiming

29 Ferrazzini v. Italy [GC], para.25
30 Maaouia v. France [GC], para.38

damages thereafter. The Second point lies in di-
minishing the list of available legal subjects the
damages can be obtained from solely to the per-
petrators while deliberately MSS themselves are
deliberately excluded. The rationale of the criti-
cism is that authorities are themselves frequently
responsible for structural and procedural short-
comings or other deficiencies. It's worth recall-
ing that Cypriot police couldn’t identify that Mrs
Rantseva was a victim and they even returned
her to the perpetrators. ECtHR awarded 40,000
euro on an ‘equitable basis.”® Thus, granting
such right to the victims could potentially balance
their position vis-a-vis states’ domination. A final
point concerns temporary residence permits for
allowing victims to be present in the state during
their case isn’t resolved. It is apparent that art.14
regulating residence permits strictly provides im-
perative conditions under which victims are al-
lowed to stay. McGregor convincingly points that
“it does not include the pursuit of a civil claim for
compensation as a ground for applying for such
a permit.”®2 This arguably constitutes important
drawback in the overall interplay of state-victim
distributional relationship.

DO WE CARE ABOUT THE FATE
OF ASYLUM-SEEKERS?

Well, in theory we of course do care. The
bunch of treaties are adopted to this accord. Is
the protection of those treaties real? Maybe yes,
if only the jurisdiction is triggered, though.

To start with, X. and X. CJEU judgment ren-
ders Non-Refoulement principle ‘theoretical and
illusory.” Court disappointedly reasoned that ap-
plications for humanitarian visa with the intent to
apply for asylum falls solely in the domain of na-
tional law.*?

This formalistic easy-way approach elim-
inates protection afforded by Art4(CFR),
which as elucidated by Charter Explanations,
must be construed as including substance of

31 Supra Note 18, para.342.
32 Supra Note 17, p.269.
33 C-638/16 PPU, X and X v Etat belge, paras.40-52.
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Art.3(ECHR),** to the nonsense upon stilts, since
a visa refusal materializing in consequence of
preventing an access to safety goes against the
protection machinery inherent in these respec-
tive instruments. ECtHR confirmed in M.S.S.
that “legitimate concern to foil the increasing-
ly frequent attempts to circumvent immigration
restrictions must not deprive asylum-seekers of
the protection afforded by these conventions,”3®
while in Hirsi affirmed that “the effect of which
is to prevent migrants from reaching the bor-
ders of the State may amount to refoulement if
it exposes the applicant to ill-treatment.”®¢ Also,
as AG Mengozzi suggests if refusal is capable
of leading applicant towards facing the ‘real risk’
of being exposed to irreversible harm, the pro-
vision permitting issuance of LTV enshrined in
Art.25(CCV) transforms into the duty of such is-
suance aimed at preventing the risk from being
materialized.®” His rationale lies in duly consid-
ering non-refoulment factors unless visa-denial
occurs within the meaning of Art.32(CCV). CJEU
could have concluded that MSs must set forth
the reasons for refusal of a visa under Art.32(1)
(b) where its denial would have the direct con-
sequence of exposing applicant to the real-risk
of serious ill-treatment prohibited by Art.4(CFR).

The underlying impact of such interpreta-
tion is manifested through the deprivation of
migrants’s individually enforceable right against
MSs enabling her to claim not to be subjected to
refoulment where substantial grounds are shown
for believing that person being refouled will be
exposed to irreversible harm upon return. Such
conclusion is attained through allegedly formal-
istic interpretation of lex specialis ‘Implement-
ing-EU-Law-Clause’ that in reality served diamet-
rically different purpose of expanding the field of
application otherwise restricted by Art.1(ECHR).
This interpretation is beneficial for MSs, since per
Caldararu, Art.3(ECHR) applies to Art.4(CFR),*
by the virtue of sharing same ‘meaning and scope’

34 2007/C 303/02, EXPLANATIONS, pp.2-5.

35 M.S.S. v. Greece and Belgium, para.216.

36 Hirsi Case, para.180.

37 Case C-638/16 PPU, OPINION OF AG MENGOZZI,
para.132.

38 C-404/15 and C-659/15 PPU, para.90-94.

ratione materiae according to Art.52(CFR). Also,
in Abdulla, the later approach was confirmed to
be interpretative technique generally followed in
EU-asylum-case-law.*®* Now, MSs can virtually
contribute to the paradigm of “Fortress Europe”
without actually considering their primary CFR
non-refoulment-obligations, because, they ma-
terially ceased to apply. The last glimpse of hope
disappeared from Pandora-box after ECtHR de-
livered its recent 2020 judgment in M.N. main-
taining that in case of non-nationals, a require-
ment of ‘de-facto-control-and-physical-power’
over them applies and thus established that
jurisdiction hasn’t been triggered pursuant to
Art.1(ECHR).“° CJEU’s stance is substantiation
of a broader spectrum of objectives grounding
CEAS rationale.

Court’s stance suggests that it contributes
to make foundational political underpinnings
even more solid, since its end result, which,
per Moreno-Lax, “is meeting more of a control
task than a protective function” is duly accom-
plished.*' The concept of border management
amalgamated with alleged humanity-centrism is
reinforced through its legally unconvincing ap-
proach. CEAS’s underlying logic implying that
only persons ‘genuinely in need’ of protection
should benefit from it*> now becomes impossible
to grasp how illegitimating otherwise not very le-
gal pathways will help to strengthen hypocritically
conflated rationales of protecting others and be-
ing protected from ‘others’ simultaneously. What
this judgment suggests is that EU’s fortress men-
tality is not theoretical and illusory, but practical
and effective and as Armstrong explains if such
trend of legal walls will continue to take place
“Fortress Europe will be nearly impenetrable.”3
Added value is the absence of the legal channels
for regular admissions, leaving “refugees with no
option but to use the services of traffickers and

39 C-175/08, Abdulla Case, para.51-53.

40 M.N. and Others v. Belgium, [GC], para.118-120.

41 Violeta Moreno-Lax, ‘Life After Lisbon: EU Asylum
Policy as a Factor of Migration Control’ p.165.

42 Recital 12 QD

43 Ashley Binetti Armstrong, “You Shall Not Pass! How
the Dublin System Fueled Fortress Europe,” pp.369.
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smugglers to flee oppression.”* As Costello sug-
gests the containment politics has its apparent
human dimension, since “as the demand for ref-
uge grows, access to asylum contracts and the
demand for the services of smugglers grows,”
4 meaning further that the loss of human lives
doesn’t but increase accordingly. This in turn
suggests that CEAS underlying rationales con-
sisting of “a series of conflicting objectives™® of
balancing refugee protection with immigration
control, whereas later arguably translates into
illegitimating legal routes, is either wrong path
to follow*” or is deliberate externalization-orient-
ed policy choice that explicitly intends not what
it gloriously affirms, but is conversely implicit in
its intention to reduce the level of refugee ap-
plication to the possible minimum.*® In this vein,
Fitzgerald correctly noted that “states have de-
liberately blocked the most path, even for refu-
gees.”*® This rationale upon which CEA system
is notoriously premised is best captured by AG
Mengozzi who meticulously noted that “it is cru-
cial that, at a time when borders are closing and
walls are being built, the Member States do not
escape their responsibilities, as they follow from
EU law”.%° Quite sadly, CJEU was concerned not
to “undermine the general structure of the sys-
tem established by Regulation No 604/2013.7"
The Court’'s position about externalization of
migration is motivated by the desire of non-in-
terference in this crucial field. Hence, through
demonstrating alleged judicial passivism, CJEU
itself underlined limited reception capacities of
the Member States and while being hesitant to
incur the label of ‘bomb-detonator’ or ‘chaos-cre-
ator’*? hadn’t risked its legitimacy in the face of
Commission and other MSS, but was reluctant to

44 Supra Note 42, p.163.

45 Cathryn Costello, ‘Overcoming Refugee Containment
and Crisis’ (2020) p. 18.

46 Supra Note 42, p. 149.

47 Supra Note 44, pp. 370-372

48 Supra Note 44, pp. 375-378.

49 David Scott FitzGerald, “Remote Control of Migra-
tion: Theorising territoriality, Shared coercion, and
Deterrence,” p.18

50 Supra Note 38, para. 4.

51 Supra Note 34, para. 48.

52 Ibid.

prevent CEAS’s true policy considerations from
being materialized any further.

Bearing in mind that the exercising of extra-
territorial control by the use of visas become one
of the main indispensable routes to quasi-sur-
vival underlying CEAS immigration rational, the
amplitude of law is turned into a slave of polit-
ical considerations, wherein the possible hu-
man-rights-salvation lies beneath the judicial ac-
tivism capable of breaking this vicious circle the
system is currently trapped in. However, when
in this very context the court reasonings, per
Stoyanova, are “formally convincing, but politi-
cally unsurprising”® the implications in relation to
international protection are duly brought about.
These implications best captured by Costello are
measured in human lives.> Even in times of hy-
peractive border-externalizing policies aiming at
shifting geographical borders as to prevent the
access to the jurisdiction of destination states®
the issuance of humanitarian visas can still be
considered as relief for thousands. Both ECtHR
and CJEU are intermediary institutions between
from the one hand illegitimating ‘legal-routes’
coupled with endorsing non-entrée policies’,*
and between dozens of desperate decisions on
having affairs with smugglers and traffickers from
the other. In fact, considering such socio-political
atmosphere both courts can not only set com-
mon rules for MSS about how to play, but how
to play well. In contrast, the incoherency they
demonstrate proves contrary.

The second example of such judicial pas-
sivism is M.N. ECtHR judgment.>” ECtHR was
called upon to establish whether Art.3(ECHR)
required MSs to issue short-term humanitarian

53 https://www.ejiltalk.org/m-n-and-others-v-belgium-
no-echr-protection-from-refoulement-by-issuing-vi-
sas/

54 Cathryn Costello, “Overcoming Refugee Containment
and Crisis,” p. 18.

55 David Scott FitzGerald, “Remote Control of Migra-
tion: Theorizing territoriality, Shared coercion, and
Deterrence,” pp. 8-10.

56 Thomas Gammeltoft-Hansen, James C. Hathaway,
Non-Refoulement in a World of Cooperative Deter-
rence, pp. 240-244.

57 ECtHR, M.N. and Others v Belgium [GC], 5 May
2020.
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visas. It was first opportunity for ECtHR to ad-
judge on the applicability of non-refoulment prin-
ciple inherent in Art.3 to the foreign embassies
and consulates of MSS. ECtHR decided not to
interfere with current political hurdle and found
easy way out: delivered inadmissibility decision,
maintaining that ‘de facto control and physical
power’ test didn’t apply over non-national. %8
Baumgartel commented that despite the log-
ically expected disappointment this outcome
was quite susceptible.®® Had the jurisdiction
been triggered pursuant to Art.1(ECHR) non-re-
foulement obligation could give rise to myriad
procedural guarantees capable of strengthening
migrant’s overall position. To this accord, Fitz-
Gerald rightly notes that externalization policy
directly ties the process of border-management
with the activation of material jurisdiction,®
since the modern conception of human rights
and its associated policy is often meticulously
attached with well-established notion of territo-
rial-jurisdiction. The rationale of this judgment
merely indicates that COE HRL simply excludes
the candidates for international protection from
its protective scope, meaning further that MSS
are not dutybound to account ECHR in their
considerations of such claims, while migrants
and refugees cannot advance claims based on
ECHR anymore. Added value is the absence
of the legal channels for regular admissions.
Thus, “as the demand for refuge grows, access
to asylum contracts and the demand for the ser-
vices of smugglers grows,”" accordingly. The
overall conclusion emanating from European
HRL is the following: X. and X. CJEU judgment
enlightened that no CFR obligations arise, be-
cause MSS are not implementing EU Law, while
M.N. ECtHR judgment on its part euthanized by
affirming that no jurisdiction follows from ECHR
too. Spijkerboer noted about the former that “It
would have needed a lot of courage to take an-

58 Ibid., para. 118-120.

59 https://strasbourgobservers.com/2020/05/07/reaching-
the-dead-end-m-n-and-others-and-the-question-of-hu-
manitarian-visas/

60 Supra Note 3, p. 16.

61 Supra Note 2, p. 18.

other position than the court did,”®? which | think
equally applies also to the later.

Another interesting example N.D. and N.T,
concerned the applicability of the prohibition of
collective expulsions to push backs at Spanish
Border. 8¢ The ECtHR applied “genuine and ef-
fective access” and ‘cogent reasons’ test and
came to the conclusion that these “badly behav-
ing” migrants weren’t subjected to the collective
expulsion. It is still positive that ECtHR reiterated
supremacy of non-refoulment principle, affirm-
ing that its findings “does not alter the obligation
of States to protect their borders in a manner
compliant with Convention rights.”®* However,
the threat this judgment poses to international
protection mechanism is that while Court pos-
its the criteria of “genuine and effective access”
it doesn’t interpret genuine and effective with-
in the ambit of art.6(ECHR), since in Maaouia
it affirmed that art.6 ceases to apply in alien’s
cases.®® And instead, in Khalifa it adopted much
more lenient requirements.®® If N.D. and N.T
are viewed in correlation with M.N. inconsisten-
cy, per Gammeltoft-Hansen becomes apparent
since while the ECtHR in the former made the
possibility for legal pathways to be genuine and
effective, the later confirmed that legal pathways
leading to humanitarian visas aren’t protected
within ECHR.®” On the same question Stoyanova
expressed her concerns: “if procedures for hu-
manitarian visas are available, this can be used
to the applicants’ detriment in the assessment of
the prohibition on collective expulsions”.®®

Ironically, these judgments suggest that
Europe’s fortress mentality is real which mani-
fests itself through the building of physical and
legal walls, that again are reinforced by Euro-
pean Courts’ judgments. | am disappointed, but

62 THOMAS SPIJKERBOER, Bifurcation of people, bi-
furcation of law: externalization of migration policy
before the EU Court of Justice, p. 267.

63 N.D and N.T v Spain [GC], 13 February 2020.

64 Ibid., para. 232.

65 Maaouia v. France [GC], para. 38.

66 Khlaifia and Others v Italy [GC], paras. 245-248.

67 http://eumigrationlawblog.eu/adjudicating-old-ques-
tions-in-refugee-law-mn-and-others-v-bel-
gium-and-the-limits-of-extraterritorial-refoulement/

68 Supra Note 54.
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| agree with Gammeltoft-Hansen in asserting
that European Courts’ general political trajecto-
ry don’t make such outcomes surprising.®® Both
European Courts are aware of CEAS underlying
rationales comprising gamut of conflicting ob-
jectives™ of balancing refugee protection with
immigration control by the alleged means of ex-
ternalization which in fact is the embodiment of
implicit intention of reducing the level of refugee
application to the possible minimum.” Its inher-
ent logic rooted in the maxim of protecting only
those genuinely necessitating it’> and European
Courts’ reinforcing support to illegitimating routes
questions their legitimacy itself.

TRACING UNIVERSALITY

The mainstream political dichotomy of Inter-
national Human Rights Law is grounded in the
root idea of propagated universality of human
rights norms usually perceived as fundamentally
superior supra moral virtue than any other cul-
tural, political, moral or philosophical systems
of views existent so far. In this epicycle, the
vast majority of the states are in needed of sal-
vation and as a contemporary political agenda
suggests the acts of purifications should have
been or if not yet should be performed by the
western elite, who themselves already attained
fundamental moral truth thereof and now try to
make other states imbibe or be imbibed by these
categorical imperatives, where the indulgence
is the complete process of ‘humanrightization’
of the state(s) in question. | agree with Makau
Mutua™ when he asserts that “the idea of hu-
man rights-the quest to craft a universal bundle
of attributes with which all societies must endow
all human beings-is a noble one.” Yet, the idea
is a noble one, not are the states themselves.

69 Supra Note 68.

70 Violeta Moreno-Lax, “Life After Lisbon: EU Asylum
Policy as a Factor of Migration Control,” p. 165.

71 Supra Note 44, pp. 370-372.

72 Recital 12 QD.

73 Mutua, M., 2001. Savages, victims, and saviors: The
metaphor of human rights. Harvard International Law
Journal, 42(1), pp. 201-246.

Some of them successfully transformed it in the
common vernacular of power and hid their im-
perialistic ambitions under the veil of universali-
ty maxims. The term imperialism is employed to
envisage two overlapping dimensions. The first
is the imperial dimension of universalism univer-
salizing good and evils. A one-size-fits-all eman-
cipatory practice under recognizes and reduces
the instance and possibility for particularity and
variation.”* The second is a clearly delineated
context of concrete human rights system having
limitations and the structural flaws, as they entail,
excuse and justify too much while at the same
time in most cases states employing it success-
fully avoid incurring responsibility.

David Kennedy argues that human rights ex-
press the ideology, ethics, aesthetic sensibility
and a political practice of a particular western
liberalism.”® This is true since the writings of
Locke influencing the American Declaration of
Independence viewed the classical liberalism as
entailing the percepts of universality and political
democracy strengthening it cumulatively. What,
perhaps, Louis Henkin failed to take into account
when arguing that the conception of human
rights and most of the rights in the authoritative
catalogue of human rights conform to a common
moral intuition that is virtually universal today
and are in fact congenial-or acceptable-to the
principal cultures (yet he later admitted that the
freedom of expression is not that universal),’® is
another percept of liberalism frequently termed
as an “incommensurability of values,” (and not
universal blueprint) which is traditionally under-
stood as an irreducible plurality of incommen-
surable values which accords to each individual
a unique and irreplaceable value, and because
individuals are many, so too are [ultimate] val-
ues.”” If one affirms that the personhood partly is

74 Kennedy, D. (2002). International Human Rights
Movement: Part of the Problem? Harvard Human
Rights Journal, 15, pp. 101-126.

75 Ibid,p. 15.

76 The Annals of the American Academy of Political and
Social Science, Vol. 506, Human Rights around the
World (Nov., 1989), pp. 10-16.

77 Lomasky, Persons, Rights, and the Moral Community,
p. 52.
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also formed by the cultural identity, then there is
a presumption, that liberalism should tolerate it
if and only if other common moral intuitions don’t
suggest us to do otherwise.” That’'s oxymoron
but it at the same time acknowledges the idea of
universality while also recognizes the notion of
incommensurable and ultimate values. And this
is the reason why the line of argumentation de-
veloped by Kennedy is true when he argues that
one size fits all policy fails to take into account the
cultural diversity. If one recalls the devastating
critique by Mutua that the central problem with
human rights is that it is hopelessly ambiguous,
this assertion will turn obvious. It is even clear-
er in an immensely praised case law of ECtHR.
Consider the issue of blasphemy in the context
of the freedom of religion and the freedom of ex-
pression protected by article 9 and 10 ECHR re-
spectively. In Otto Preminger-Institut v Austria,”
court considered the Austrian measure compat-
ible with the ECHR, since it was necessary in a
democratic society to protect “the right of citizens
not to be insulted in their religious feelings”, no-
tably the freedom of religion of Christians, who
could feel offended by the movie in question.®
The judges Palm, Pekkanen and Makarczyk in
their opinion annexed to Otto Preminger argue
that: “[T]he Convention does not, in terms, guar-
antee a right to protection of religious feelings.
More particularly, such a right cannot be derived
from the right to freedom of religion, which in ef-
fect includes a right to express views critical of
the religious opinions of others.®! In contextually
dependent cases (Wingrove v. United Kingdom,
and I.A. v. Turkey) the court developed the same
line of argumentation.®2 Whereas, in Giniewski v
France,?? court ruled that the article on anti-Sem-
itism “contributed to a discussion of the various

78 For detailed discussion, see, Michael Huemer, Ethical
Intuitionism (New York: Palgrave Macmillan, 2005).

79 ECtHR, Otto Preminger-Institut v Austria, 20 Sep
1994, app. 13470/87

80 Ibid., para 48.

81 See, Dissenting opinions of judges Palm, Pekkanen and
Makarczyk, para 6.

82 See, ECtHR, Wingrove v UK, 25 Nov 1996, app.
17419/90; 1.A. v Turkey, 13 Sep 2005, app. 42571/98.

83 ECtHR, Klein v Slovakia, 31 Jan 2007, app. 72208/01.

possible reasons behind the extermination of
the Jews in Europe.”* It is shocking why the
court did what it did. In Giniewski it affirmed that
the discussion on anti-Semitism was essential
for holding a discussion, a painful topic for Eu-
rope, whereas in Holocaust denial case® court
deemed it not to be protected within the ambit
of article 10 taking into account common heri-
tage and the experience of Europe. If Giniewski
judgment contributed to discussion, than from a
standpoint of courts logic employing its phrasing,
what is the reason behind the denial of the ho-
locaust is not capable to “contribute to a discus-
sion” on “the various possible reasons behind
the extermination of the Jews in Europe.” And
ridiculously, Wingrove and Ofto Preminger mov-
ies, which by its very nature were experimental
and in fact aimed at only producing discussions,
were restricted on the basis of religious senti-
ments that doesn’t even have normative basis
in the convention® and in the dissenting opin-
ions of later .A. case was suggested that the
time has come to “revisit” the Offo Preminger
and Wingrove jurisprudence, which places “too
much emphasis on conformism” and reflects “an
overcautious and timid conception of freedom
of the press.”® It seems that Strasbourg court
disregards western liberal foundations (Note
that from the standpoint of other cultural views,
human rights movements is also a set of views
enshrined in western tradition) of the freedom of
expression, deals with issues in narrow context
and sometimes forgets that “ECHR is a consti-
tutional instrument of European public order.”2®
Again, as it is demonstrated above even the
Strasbourg court jerry rigs the convention and,

84 1bid., para 51.

85 ECtHR, PASTORS v. GERMANY, 3 Oct 2019, App.
No. 55225/14.

86 Temperman, Jeroen, Freedom of Expression and Re-
ligious Sensitivities in Pluralist Societies: Facing
the Challenge of Extreme Speech (April 17, 2012).
Brigham Young University Law Review, Vol. 3, 2011.

87 ECtHR, 1.A. v Turkey, 13 Sep 2005, app. 42571/98.,
dissenting opinion of judges Costa, Cabral Barreto
Jungwiert, para 8.

88 ECtHR, CASE OF LOIZIDOU v. TURKEY (PRE-
LIMINARY OBJECTIONS), 23 March 1995, App.
No. 15318/89, paras. 33.
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sometimes underestimates the paramount sig-
nificance of the freedom of expression in states
with deep cultural and legal tradition defending
thereof, but simultaneously, in Leyla Sahin v.
Turkey®® again the Strasbourg court ruled that
the prohibition imposed on Turkish students
wearing a headscarf in class or during exams, is
not a violation of article 9, considering concrete
cultural peculiarities in stringent universal terms.
A Reasonable reader will appreciate that this is
upheld in relation Turkey whose cultural identity
is deeply influenced by the religion forming its
constituent part. Even so praised set of minimum
standards and common European consensus
are not that common. What about an abortion,
euthanasia, same sex marriage? In fact, the uni-
versality of human rights is not a fact. At best
it is a theory.®® | would suggest the proponents
thereof to investigate child labor issues. We can
deem unlawful (even bordering with child abuse)
the behavior of a middle-class European parent
imposing every day twelve hours of work to an
eight year old kid, conversely, we can hardly en-
tertain the same opinion in the case of a fami-
ly living in @ Third World country hit by famine
or destitution, in which some or all the children
work in the fields or in a factory in order to help
feed themselves and their relatives.®' Philosoph-
ically, the problem with human rights universal-
ism is that it views the theory of good and the
theory of right®? as monistic, whereas the good
can be monist, but determining what is right
need pluralistic context dependent approach (in
theoretical sense, when it [universalism] takes
itself to be a priori granted and doesn’t subject
itself to a fortiori scrutiny) and here universalism
fails notoriously.

89 ECtHR, Leyla Sahin v. Turkey, 10 Nov 2005, App.no.
44774/98.

90 Moeckli, D., Shah, S., Sivakumaran, S., & Harris, D.
J. (2010). International human rights law. Oxford: Ox-
ford University Press, p.51.

91 https://oll.libertyfund.org/titles/leoni-freedom-and-
the-law-1f-ed

92 Jason Brennan, “Beyond the Bottom Line: The Theo-
retical Aims of Moral Theory,” Oxford Journal of Le-
gal Studies 28 (2008): 277-96.

POLICY, POWER AND HUMAN
RIGHTS

Western policy successfully uses “universal-
ism”. The sense of predestination President The-
odore Roosevelt expressed when he referred to
peoples and countries south of the United States
as the “weak and chaotic governments and peo-
ple south of us” and declared that it was their
“duty, when it becomes absolutely inevitable, to
police these countries in the interest of order and
civilization.’®®* Certain scholars argued that the
United States is not an “international policeman,”
acting within the bounds of the law. Rather, it is a
lawless “rogue cop” with unlimited power.** The
main strategy lies within ‘human-rights-emanci-
pation’ where universalism is just a veil to excuse
and justify imperialistic ambitions. Nuclear Weap-
ons Advisory Opinion (1996) rendered by ICJ% is
a green light for its policy: “But at the same time,
a use of force that is proportionate under the law
of self-defense, must, in order to be lawful, also
meet the requirements of the law applicable in
armed conflict which comprise in particular the
principles and rules of humanitarian law.” Indeed,
ICJ was aware of the different policy, legal and
moral considerations shaping endless discussion
of the legality of using Nuclear Weapons and its
advisory opinion was politically speaking unsur-
prising. From the conventional international legal
perspective, | agree that the whole outcome of
the advisory opinion constitutes the legal dilem-
ma pure and simple,® but from the standpoint of
the humanistic aspirations in general and uni-
versality in particular, the main conclusion is still
ironic. While, ICJ had delivered the human rights
salvation by one hand, when noting that it was

93 Cited in Mutua, M. (2001).

94 Peter Erlinder, :Human Rights or Human Rights Impe-
rialism - Lessons from the War against Yugoslavia,”
(2000) 57 Guild Prac 76.

95 Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, I.C.J. Reports 1996, p. 226, Interna-
tional Court of Justice (ICJ), 8 July 1996, available at:
https://www.refworld.org/cases,ICJ,4b2913d62.html
[accessed 21 March 2020]

96 Valentin Jeutner. ‘Irresolvable Norm Conflicts in In-
ternational Law: The Concept of a Legal Dilemma.’
(2017), Oxford: Oxford University Press.
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in principle impossible to reconcile the usage of
nuclear weapons with stringent requirements of
IHL, it still took away the final victory by anoth-
er, when it affirmed in the last paragraph that if
the very survival of the state was at stake, then
the states have final say in determining whether
they desire to legally utilize nuclear weapons as
the last available mean emanating from their in-
herent right of self- defense. Kennedy correctly
assesses that human rights are “far from being
a defense of the individual against the state, hu-
man rights has become a standard part of the
justification for the external use of force by the
state against other states and individuals.”" It
is indeed permissible to Kill civilians where it is
‘necessary’ and ‘proportionate’ — thing is that it is
hard to explain for any Iragi or Lebanese mother
it was ‘necessary’ and ‘proportionate’ to kill his
son.® The powerful legal vocabulary of human
rights universalism would suggest that “not one
more civilian should be killed, than is neces-
sary,”®® which demonstrates that humanitarian
vernacular excuse and justify too much and fails
to deliver what it initially promised. Examples
include: The joint US—Belgian operation in the
Congo in 1964, the landing of US troops in the
Dominican Republic in 1965, the 1976 rescue
of Israeli nationals at Entebbe Airport, Opera-
tion Eagle Claw, Passion of resolving the Irani-
an hostage crisis in 1980, and purported rescue
of US medical students in Grenada in 1983.'%°
The mere coincidence is that states with oil re-
serves need to be emancipated and civilized and
this holly pursuit should be undertaken indeed
by the knight-in savior-skin. And here starts the
story where hidden western imperial claws are
not that hidden. Iraqi needed democracy and hu-
man rights more than ever and USA was ready

97 Kennedy, D. (2002).

98 David W. Kennedy, 2012. The International Human
Rights Regime: Still Part of the Problem? In Exam-
ining Critical Perspective on Human Rights, ed. Rob
Dickinson, Elena Katselli, Colin Murray, Ole W. Ped-
ersen: 19-34. Cambridge, UK: Cambridge University
Press.

99 Ibid.

100  Crawford, J., & Brownlie, I. (2012). Brownlie’s princi-
ples of public international law.

to help. This was an invasion but justified by the
language of power. Yet, in Sadam Hussein case
before the ECtHR, the court considered that “on
the sole basis that those States allegedly formed
part (at varying unspecified levels) of a coalition
with the US, when the impugned actions were
carried out by the US, when security in the zone
in which those actions took place was assigned
to the US and when the overall command of the
coalition was vested in the US.”"%" It escaped re-
sponsibility under ‘coalition approach’.'®2 Another
example of human rights imperialism is Yugo-
slavia. The thousands of innocent civilians who
died as a result of the bombing of Yugoslavia
and Kosovo, and the hundreds of thousands of
civilians in Kosovo who were displaced only af-
ter the bombing began.’® And here one of the
main things to answer is whether the bombing
accomplish the stated “human rights” or strategic
objectives of NATO?'% It is regrettable that when
in the case of Bankovic,’ the attempt to deliver
the justice ended up being declared inadmissible
as certain activities by NATO members were not
covered by the reach of convention since Yugo-
slavia was not a contracting party. It appears that
in some cases human rights acclaimed univer-
sality is not that universal. To this accord, Behra-
mi and Sarmati Cases’® identify that whenever
states act under the auspices of 10 acts perpe-
trated by the states are attributable to those 10-s,
but as in this case UN wasn’t party to ECHR, the
states avoided incurring responsibility. Regretta-
bly, useful way for powerful states to play eman-
cipators and abuse the power under the umbrella
of International Organizations and then escape

101 Hussein v Albania App (n 11), para 1.

102 See, Maarten den Heijer, ‘Issues of Shared Respon-
sibility Before the European Court of Human Rights’
(2013) 60 Netherlands International Law Revue 411.

103 Peter Erlinder, “Human Rights or Human Rights Im-
perialism - Lessons from the War against Yugoslavia,”
(2000) 57 Guild Prac 76.

104 Ibid.

105  ECtHR, Bankovic and others v. Belgium and others, 12

Dec 2001, app.no. 52207/99, para.80.

See Joined cases, ECtHR, Behrami and Behrami v.

France, App.no. 71412/01, and Saramati v. France and

others (Application no. 78116/01), judgment of 2 May

2007.
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the responsibility also employing umbrellas of
the later. Luckily, this trend is now vastly chal-
lenged and the ECtHR Al-Jedda judgment'®” did
demonstrate “an incredibly important develop-
ment — the Court has laid down a clear statement
rule for interpreting SC resolutions that can go a
long way in providing a meaningful human rights
check on the Security Council.”%®

CONCLUSION

In the end of the day | hope over enthusiastic
students, myself included, will start questioning
international law and human rights more in depth.

This article intended to generate skepticism, but
it in no way suggest to fall into existential nihil-
istic crisis. After all, despite this critical apprais-
al this doesn’t mean that progress hasn’t been
made. Only trough criticizing, posing correct and
relevant questions and having always the spir-
it of readiness to intellectually challenge those
whims and bias states not very sometimes have,
will realize the idea of ideal mentioned in previ-
ous sections. The idea of ideal someone might
contend is subjective, albeit, not much demand-
ing minimum requirement at least should consist
of international peace and security among all na-
tions, to enable people of humankind to purse
their own happiness worthy of pursuing their

107 ECtHR, CASE OF AL-JEDDA v. THE UNITED
KINGDOM, app.no. 27021/08, 7 July 2011.
108  Marko Milanovic, Al-Skeini and Al-Jedda in Stras-

own. After all, underlying moral idea should lie
somewhere here and if moral progress had really
taken a place, we must be close to its attainment
than anyone has ever managed it before.

bourg, European Journal of International Law, Volume

23, Issue 1, February 2012, p.137.
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INTRODUCTION

Best interests of the child — a concept serving for the realization and
protection of the child’s fundamental rights — has been a subject for
debates since its formation. While indeterminate and flexible to each
single case by its nature, it is still deemed to be one of the most effec-
tive tools with regard to children rights law. The present Article aims at
illustrating the value the concept should be accorded to, together with
the degree of its implementation in the legislation of Georgia, rather
than concentrating on the notion’s indeterminacy. For this reason, the
Article will demonstrate meaning, importance, place of the best inter-
ests of the child at both — international and local levels.

Best interests of the child, deriving from Article 3 of the UN Con-
vention on the Rights of the Child (CRC)", is a child rights principle,
hence — a key instrument in guaranteeing protection and realization

1 UN Convention on the Rights of the Child (November 20, 1989) is a main and
universally recognized legally binding document ensuring protection of children
rights. 196 states have ratified the Convention. See United Nations Treaty Collec-
tion, Convention on the Rights of the Child, https://treaties.un.org/Pages/ViewDe-
tails.aspx?src=TREATY &mtdsg_no=IV-11&chapter=4&clang=_en.



#15, pecember, 2020

S
on

of the rights of children. Currently functioning
within the framework of CRC, the concept has
emerged in the Declaration of the Rights of the
Child (1959),2 the first international document
with ten principles, declaring the principle. Ac-
cording to Principle 2 of the Declaration, “child
shall enjoy special protection, and shall be giv-
en opportunities and facilities, by law and by
other means, to enable him to develop physi-
cally, mentally, morally, spiritually and socially
in a healthy and normal manner and in condi-
tions of freedom and dignity. In the enactment
of laws for this purpose, the best interests of
the child shall be the paramount consider-
ation.” Establishing the best interest principle
internationally with regard to children, can be
said to be a revolution in the child rights protec-
tion law, as it is a proof of recognizing children
as right holders, not just objects of protection.
Moreover, it is an instrument, serving solely for
the protection of vulnerable persons, such as,
e.g. persons with disabilities, women being at
risk of discrimination®, etc. Yet, the efforts of
strengthening child rights protective mecha-
nisms have turned out to be insufficient consid-
ering the Declaration’s nonbinding nature, as
well as, existing facts around the world relating
to serious violations of children rights, such as
child trafficking, labor, prostitution, high child
death rate and so on*. These reasons have led
to creation of a legally binding document — UN
Convention on the Rights of the Child (CRC),
giving special weight to the best interests of
the child. The concept is the central and fun-
damental principle of the convention governing
disputes that affect children.®

2 Adopted by United Nations General Assembly on the
20" of November, 1959.

3 See, In the Best Interests of the Child, Harmonizing
Laws on Children in west and Central Africa, https://
resourcecentre.savethechildren.net/sites/default/files/
documents/6325.pdf.

4 UNICEF Georgia, Programmes, http://unicef.ge/up-
loads/CRC_text.pdf, p. 3.

5 UN Committee on the Right of the Child, (2009),
CRC/C/GC/12, General Comment No. 12: The right of
the child to be heard, para. 2.

LEGAL ANALYSIS

The initial draft of the CRC entirely included
the text enshrined in Principle 2 of the 1959 Dec-
laration.® However, later, Article 3 of the CRC has
been designed as follows: , /n all actions concern-
ing children, whether undertaken by public or
private social welfare institutions, courts of law,
administrative authorities or legislative bodies,
the best interests of the child shall be a primary
consideration.”” Thus, the wording of the current
international child rights protective instrument is
different from that of the 1959 Declaration, re-
quiring a child’s best interests to be “a primary
consideration” rather than “the paramount con-
sideration’. In order to understand the reasons of
the stated formulation, it is relevant to determine
the meaning of the both concepts.

According to the wording of Article 3, the
States Parties are not entitled in their discretion
to decide whether to give a primary consideration
to the best interests of the child concerned. Rath-
er, it implies that the best interests of the child
shall not be considered in the same way as any
other interest.® However, it does not mean that
the best interests of the child are of the absolute
priority. In other words, “a primary consideration”
does not entail that the best interests of the child
shall be of a primary consideration in each single
case while with the collision of other interests.

To be more specific, “a primary consider-
ation” means that while balancing interests, first
of all, the child’s interests shall be considered,
correspondingly, it does not exclude that any
other interests might prevail. The principle im-
plies the assumption that a decision maker may
grant higher weight to any other interest. In other
words, the desirable result for a child might be
subject to review, while in collision with any other

6 Freeman, M., (2007), Article 3. The Best Interests of
the Child, in Alen, A., Lanotte, J. V., Verhellen, E.,
Ang, F., Berghmans, E. and Verheyde, M., Eds. A
Commentary on the United Nations Convention on the
Rights of the Child, Leiden: Martinus Nijhoff Publish-
ers, p. 25.

7 Convention on the Rights of the Child, UN, November
20, 1989, Article 3 (1).

8 1bid, para. 36, 37.
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interest that can be a primary consideration, as
well.® The “paramount consideration”, on the oth-
er hand, is more precise and requires that in the
decision making process it is the best interests
of the child that shall be guiding and directional
and not — any other interest. In this case the test
is much stricter and the decision maker is bound
by the following obligations: 1. Identify a means
that fits in with the child’s interests most of all; 2.
Make a decision about application of this mea-
sure.'® The main idea is that, e.g. a court does
not balance interests, but applies the interests as
the decisive factor of the decision." Quite the op-
posite, “a primary consideration” assumes, that
there might be several primary interests, equal
with a child’s interests, but be regarded as su-
perior.'”> An example of such an approach can
be an act, including a legislator’s clear message
that the certain interests shall be assessed as
a primary value, e.g. ensuring strict immigration
control.™

It has been argued that Article 3 of CRC must
have been formulated as requiring best interests
of the child to be not simply “a primary consid-
eration”, but — “the paramount consideration”.™
However, such a condition would be somewhat a
strict message to the State Parties, since accord-
ing to the paramountcy principle, it is not only vi-
tal and essential to consider the best interests of
the child, but the principle shall be the key and

9 Cantwell, N., (2011), Are Children’s Rights still Hu-
man? in Freeman, M., The Value and Values of Chil-
dren’s Rights in The Human Rights of Children from
Visions to implementation, Invernizzi, A., Williams,
J., Eds., Ashgate Publishing, p. 50.

10 Chisholm, R., (2002) “The Paramount Consider-
ation”, 10th National Family Law Conference, Mel-
bourne, http://classic.austlii.edu.au/au/journals/FedJ-
Schol/2002/2.pdf. p. 3.

11 Ibid.

12 Taylor, R., (2016), Putting Children First? Children’s
Interests as a Primary Consideration in Public Law,
Vol 28, No 1, Child and Family Law Quarterly, p. 62.

13 Ibid.

14 Freeman, M., (2007), Article 3. The Best Interests of
the Child, in Alen, A., Lanotte, J. V., Verhellen, E.,
Ang, F., Berghmans, E. and Verheyde, M., Eds. A
Commentary on the United Nations Convention on the
Rights of the Child, Leiden: Martinus Nijhoff Publish-
ers, p. 60.

determinant element in the legislative proceed-
ing.’™ Hence, the paramountcy principle means
that, in all actions concerning children, the best
interests of the child shall be determinative, de-
cisive. Where the best interests of the child shall
be of the paramount consideration, the require-
ment makes the decision maker consider the
best interests of the child as the only factor while
assessing and determining such interests.’® Any-
way, assessment and determination process
largely depends on a decision maker."”” Thus,
while not being an absolute right, such interests
could be overridden in certain exceptional cases.
Furthermore, when taking the best interests of
the child as the paramount consideration, courts
are bound to deliberate other interests, as well,
such as e.g. rights of parents. The crucial point
lies in applying the “determinative criteria” ratio-
nally and for special purposes, without infringing
other constitutional rights and values."®
Correspondingly, the following question aris-
es: what is the reason that the main internation-
al protective instrument of children’s rights does
not provide the best interests’ principle with the
highest degree of protection, given that exactly
the Convention declared this right as a principle?
According to some authors, the aim of applying
the paramountcy principle instead of “a primary
consideration” was not to diminish the value of
the principle, but to ensure its flexibility, bearing
in mind, that in certain cases some other interest
would prevail." The Committee on the Rights of
the Child states that the concept of the best in-
terests is rather compound and it should be as-
sessed and determined in line with every single
case, in other words, the concept if flexible and
adaptable.?® The Committee believes that the de-

15 Ibid, p. 25.

16 Ibid.

17 Ibid.

18 Boyd, M., T., (2015), The Determinants of the Child’s
Best Interests in Relocation Disputes, The University
of the Western Cape Faculty of Law, p. 16.

19 Mower, A., G., Jr., (1997), The Convention on The
Rights of the Child, International Law Support for
Children, Greenwood Press, pp. 23-24.

20 CRC/C/GC/14, General comment No. 14 (2013) on the
right of the child to have his or her best interests taken
as a primary consideration (art. 3, para. 1), UN Com-



#15, pecember, 2020

Y
~

termination of the best interests of a child con-
cerned, shall be made considering their special
context, situation, needs and with regard to col-
lective decisions, such as legislative decisions,
the best interests of children shall be determined
according to their special situation and vulnera-
bility.?! The approach is shared by a number of
scholars — taking into account the abstract na-
ture of the principle, it is better to maintain flexi-
bility of the principle; moreover, even it had been
possible, it is not recommended to establish its
homogenous meaning.?? Clearly, given the spe-
cific nature of the best interests of the child, it
is vital to assess and determine such interests
according to the individual circumstances.

It is pretty rational to assume that ensuring
flexibility of the best interests’ principle would
lead to universal recognition of the Convention
through the UN Member States. This assumption
can be strengthened by an argument regarding
the issue of abortion. It is not clear whether the
rights enshrined in CRC apply solely after birth or
before birth, as well. In other words, CRC says
nothing about it. The aim is to give wide margin
of appreciation to the Parties of the Convention
in regulating abortion. Otherwise, it is likely that
CRC would not attain universal acknowledge-
ment. It can be said that the same factor was
the reason for refraining from providing the best
interests’ principle with the higher protective
guarantee. On the other hand, it is also worth
mentioning that the paramountcy principle does
not give an absolute weight to the best interests
of the child, thus, it is difficult to claim that the
principle would hinder the State Parties from ap-
plying it to each single individual case; rather it
might have led to adoption of strong guarantees
for the protection of that principle. Even though,
CRC establishes the paramountcy principle in
some special cases, such as adoption.??

Although CRC does not include any other
direct statement of the paramountcy principle,
Article 9 (1) states that “States Parties shall en-
sure that a child shall not be separated from his
or her parents against their will, except when ...
such separation is necessary for the best inter-
ests of the child.” According to the interpretation,
if parents have disagreement about separation
of the child, the paramountcy principle shall ap-
ply.?* The same Atrticle specifies circumstances
where separation is necessary: “... in a particular
case such as one involving abuse or neglect of
the child by the parents, or one where the par-
ents are living separately and a decision must be
made as to the child’s place of residence.”®

As a result, sometimes the best interests of
the child shall be the paramount consideration,
sometimes — a primary consideration, however,
there is a consensus according to which the prin-
ciple, in general, is of a great importance. In all
actions concerning children, an agreement shall
be made at least on the specific interest that can
be regarded as the best alternative for the child
concerned. For more clarification, it is appropri-
ate to briefly discuss the role of the best interests’
principle in protection of the rights of children.

In one of its decisions, the European Court of
Human Rights (ECtHR) stated that in the deci-
sion making process concerning a child, the key
aspect is to determine what is the best interest
of the child; the best interests of the child, taking
into account their nature and seriousness, are
likely to prevail those of parents.?® In the decision
against Switzerland, the European Court ruled
that there is a wide consensus about the idea
that in all actions concerning a child, the best in-
terests of the child shall be the paramount con-
sideration.?” The best interests of the child has
two aspects. On the one hand, it involves that
the child shall maintain contacts with the family

mittee on the Right of the Child, para. 32.

21 Ibid, para. 32, 33.

22 See, e.g., Jensdéttir, R., (2016), The concept of the
child’s best interests in the work of the Council of Eu-
rope, The best interests of the child — A dialogue be-
tween theory and practice, Council of Europe, p. 85.

23 Convention on the Rights of the Child, UN, November
20, 1989, Article 21.

24 Al Maktoum v Al Hussein & Ors (2020), #
B4/2020/0190, # B4/2020/0383, para. 80.

25 Convention on the Rights of the Child, UN, November
20, 1989, Article 9 (1).

26 Krisztian Barnabas Toth v. Hungary, # 48494/06
(ECtHR, 2013), para. 32.

27 Neulinger and Shuruk v. Switzerland, # 41615/07
(ECtHR, 2010), para. 135.
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except for the cases, when it contradicts to his
or her best interests. additionally, restriction of
maintaining contacts shall be imposed only in ex-
treme situations and everything shall be done in
order to reunite the family. On the other hand, a
child’s interest lies in growing up in a stable and
quiet atmosphere, where a parent does not have
the right to put at risk the child’s welfare.?® The
European Court applies the paramountcy princi-
ple in different situations while examining cases
involving children,?® including circumstances,
such as removing a child from family forever.
This will be justifiable only in situations, when it
is necessary for the best interests of the child
concerned.®°

Thus, the European Court actively applies the
principle of the best interests of the child in cases
concerning children and upon specific conditions
establishes the paramountcy principle. Obvious-
ly, this means that concept of the best interests
of the child does have a central impact on the
case law of the ECtHR. Above all, it is an import-
ant message to the Member States.

Georgia, being one the State Parties of CRC,
is making an effort to harmonize its legislation
with the Convention, however, it is quite surpris-
ing that the translated version (in Georgian lan-
guage) of the Convention on the Rights of the
Child is different from the original version. The
best interests’ principle of the original version is
formulated as follows:

“States Parties that recognize and/or permit
the system of adoption shall ensure that the best
interests of the child shall be the paramount con-
sideration".

The Georgian translation suggests the fol-
lowing:

“States Parties that recognize and/or permit
the system of adoption shall ensure that the best
interests of the child shall be considered in the first
place”—“306H39mm H0g3d0 gomzomabB0bgdgmo

28 Ibid, para. 136.

29 European Union Agency for Fundamental Rights (2015),
Handbook on European law relating to the rights of the
child, Council of Europe, Publications Office of the Eu-
ropean Union, p. 106; See Mohamed Hasan v. Norway, #
27496/15 (ECtHR, 2018), para. 161-163.

30 M.D. and Others v. Malta, # 64791/10 (ECtHR, 2012).

0ymL 6033300 LOYZINILM 0bhHgFgLYdN”. %

The following formulation — “in the first place”
does not express the real essence of the origi-
nal text. It is, in fact, identical to the formulation
set forth in Article 3 — “a primary consideration”.
Apparently, this wording has had an influence on
the Georgian legislation. Neither the Child Rights
Code, nor the Law of Georgia on Adoption and
Foster Care mentions the paramountcy princi-
ple. Article 1 of the latter Law is expressed as
follows: “The purpose of this Law is to promote
the exercise of the priority right of children to be
raised in a family environment and fo give pref-
erence (‘330600 9LOE OMZOMMOLBNBYOOL®) to
the best interests of children during adoption and
foster care.” According to the wording, the aim of
the Law with regard to adoption is “to give pref-
erence” to the best interests of the child, rather
than to recognize it as a decisive standard.

Nevertheless, certain provisions of the Law
are close to the paramountcy principle, namely,
the meaning of the principle of the best interests
of the child is established as follows: “the princi-
ple that recognizes the priority of best interests
of a child over the interests of other subjects;**
according to Article 4 (2): “Any decision made
on the adoption or placement of a child in foster
care shall serve to create a stable family environ-
ment for the child, considering the best interests
of a child...” Obviously, the provisions of the Law
do not suggest the clear and unambiguous refer-
ence to the paramountcy principle.

Article 1198 (1) of the Civil Code of Georgia
states, that “Parents shall be entitled and obli-
gated to raise their children, take care of their
physical, mental, spiritual and social develop-
ment, and bring them up as decent members
of society, taking account of the best interests
of the children.” It is clear that the principle of
the best interests of the child is established in
connection with parental duties and obligations,
however, such a provision does not exist with
regard to the other rights. For example, the

31 Convention on the Rights of the Child, UN, November
20, 1989, Article 21.

32 The Law of Georgia on Adoption and Foster Care, Ar-
ticle 3 (x).
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same Article (1198 (3)) entitles parents the right
to determine with whom and where their child is
to live. In such cases it is of a vital importance
to consider the best interests of the child, thus
it is essential to adopt the principle regarding
the mentioned parental right. It is worth men-
tioning that while the legislator set forth the best
interests’ principle concerning parental duties
and obligations, it is absolutely vague that they
have not adopted the principle in every other sit-
uation where the principle plays a central role.
For instance, the court shall settle the following
matters: upbringing of children in case of dis-
agreement between parents,* with whom to live
a child if parents live apart due to divorce or for
any other reason,?* decision about adoption.*
None of the provisions include principle of the
best interests of the child. This fact points to
an important gap, since taking into account the
obligation of harmonization national legislation
with CRC, it is significant to establish not only
principle of the best interests, but also to adopt
the higher standard — the paramountcy princi-
ple. Correspondingly, in these latter cases, as
well as, in matters of adoption, the paramount-
cy principle is necessary for ensuring synchro-
nization with CRC and the highest standards
regarding interests of the child.

33 Law of Georgia Civil Code of Georgia, Article 1200.
34 1bid, Article 1201 (2).
35 Ibid, Article 1242.
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INTRODUCTION

The main function of a police officer is to protect public safety, law
and order. At this time, it has a direct bearing on the fundamental rights
and freedoms of persons guaranteed by the Constitution of Georgia.
The Constitution of Georgia recognizes the human being, his dignity
and freedom as the main value and gives him the eternal and supreme
importance.' The police, like the entire executive branch, are bound
by constitutional human rights and freedoms.? The basic constitutional
principles are the legal guarantee of the protection of human dignity.
Human dignity and personal freedom are realized in their adequate
protection and full provision. Therefore, disproportionate, excessive in-
terference of the state with these rights violates human dignity. In gen-
eral, fundamental rights oblige the state to ensure the possibility of full
self-realization of the individual freedom of every human being, which,

1 Turava, P. (Ed.), 2013. Commentary on the Constitution of Georgia. Publication of the
Regional Center for Research and Promotion of Constitutionalism, Tbilisi. p. 11.

2 Korkelia, K. (Ed.), 2014. “Human Rights and Legal Reform in Georgia”, Collection
of Articles, p. 120-121.
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first of all, requires the state to be careful and
moderate in determining the scope of regulation
of interference with the right. In this regard, the
most important guarantee is the norms-principles
ensuring a democratic and legal state, which de-
termine the content of the government’s relation-
ship with the people.? Article 1 of the European
Convention on Human Rights stipulates that
states must ensure the protection of the rights
and freedoms set forth in the Convention. Based
on this wording, Article 1 of the European Con-
vention on Human Rights has been interpreted
in such a way that it imposes not only a nega-
tive but also a positive obligation on the state.
According to this article, the state is obliged not
only to refrain from violating the rights and free-
doms provided by the Convention and its proto-
cols (negative obligation), but also to ensure their
protection, including in case of violation by third
parties (individuals and legal entities) (positive
obligation). If the rights enshrined in the Euro-
pean Convention have been violated by a natu-
ral or legal person, the state is obliged to ensure
effective protection of violated rights. Otherwise,
the state itself will be held responsible for failing
to ensure the protection of the rights under the
Convention.*

Apolice action that leads to a restriction of hu-
man rights requires legal justification. In carrying
out one of the main functions of the police, which
is to protect public safety, it often has to restrict
the rights of specific individuals. However, pub-
lic safety is ultimately nothing more than taking
care of the rights of each member of society in
the most balanced way, at the same time taking
into account the interests of each. It should be
noted that the Law of Georgia on Police estab-
lishes important principles as criteria for verifying
the legality of a police measure. The law rec-

3 Constitutional Court of Georgia, Case Ne1/3/407
(26.12.2007) Georgian Young Lawyers Association
and Citizen of Georgia Ekaterine Lomtatidze v. Parlia-
ment of Georgia, I1-3.

4 Bokhashvili. B, Korkelia. K, 2017. The right to respect
for private and family life and the obligations of the
state Review of the case law of the European Court of
Human Rights and the case law of the Constitutional
Court of Georgia, p. 7.

ognizes the principles of protection and respect
for fundamental human rights and freedoms.®> A
police measure aimed at protecting public safety
and law and order must not infringe on human
dignity and honor, must not violate human life,
physical inviolability, property and other funda-
mental rights and freedoms. Benefits of police
measure — public security and order cannot jus-
tify Torture, Inhuman or Degrading Treatment or
Punishment. The main institutions of the Law of
Georgia on Police, the basic principles, as direct-
ly applicable norms, police measures and legal
forms of its implementation are the legal mech-
anisms to achieve the above goal.® The Law of
Georgia on Police imposes an obligation on the
police officer to observe the principle of propor-
tionality, which ensures the smooth performance
of the task of protecting public safety and at the
same time protects basic human rights and free-
doms from unjustified restrictions. The principle
of proportionality has strictly defined constituent
elements. These elements are: legitimate pur-
pose, usefulness, necessity and proportionality.
It is necessary to observe all four elements of the
principle of proportionality in order for a restrictive
action by a police officer to be proportionate. If at
least one of the elements is violated, it does not
matter if the other elements are protected, the
action of the police officer is not proportionate.”

THE NEED FOR REGULATION

Despite the above guarantees, the law gov-
erning the police law leaves room for regulating
certain issues. It is implied that the existing leg-
islation in the field of human rights must ensure
the protection of each person from the abuse of
state power. If we judge logically, it turns out that
the violation of human rights is a category of vi-
olation that can be committed only by a person
who has the right to act on behalf of the state. A
criminal or terrorist has no such right. The police

5 Law of Georgia on Police, 04.10.2013. Article 9

6 Korkelia, K. (Ed.), 2014. “Human Rights and Legal
Reform in Georgia”, Collection of Articles, p. 121.

7 Law of Georgia on Police, 04.10.2013. Article 12.
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are committed to enforcing the law, including hu-
man rights law (which the state is responsible for
enforcing).®

In order to protect public safety and law and
order, the Law of Georgia on Police provides for
the possibility of using a number of police mea-
sures, including preventive measures. According
to the law, such measures include: surveying a
person, identifying a person, superficial inspection
and inspection, use of automated photographic
equipment (radar) and video equipment, etc. With-
in the framework of police preventive measures,
cases of personal data processing of persons in
various forms are frequent, including facts of vid-
eo recording by mobile phone, identification of a
person with a photograph and verification in the
database. ® The Ministry of Internal Affairs does
not have the rules and detailed instructions for the
implementation of these measures, due to which
there is a high risk of improper processing of per-
sonal data of the person subject to the preventive
measure and violation of the law.

Proper information of the data subject within
the framework of the police preventive measure
is also an important issue. Within the framework
of the preventive measure (survey of a person)
defined by Article 19 of the Law of Georgia on
Police, a police officer is entitled to obtain data
directly from a data subject (natural person).
However, according to the law, the provision of
data by the data subject is voluntary.'® In this pro-
cess, in order to achieve the goals of the preven-
tive measure, as well as to ensure the legitimacy
of data processing, it is important to properly ex-
plain to the citizen the purpose of data collection,
whether the data is mandatory and what legal
consequences may result from non-delivery of
data. Awareness allows the citizen to protect his/
her rights and not feel that his/her data is being
processed illegally. According to the report of the
Personal Data Protection Inspector, the problem
of accurate confirmation of the proper informa-

8 Taylor, m. 2002, In the Activities of the Human Rights
Police, Strasbourg, p. 21-22

9 Personal Data Protection Inspector of Georgia. Report
on the status of personal data protection and the activi-
ties of the inspector, 2018, p.66.

10 Law of Georgia on Police, 04.10.2013. Article 19.

tion of the data subject was also revealed in
practice."

The Public Defender of Georgia’s 2018 Re-
port on the Situation of Human Rights and Free-
doms in Georgia states that the Public Defender
has been recommending the Ministry of Inter-
nal Affairs for years to regulate the obligation of
police officers to record videos in relations with
citizens. Also, in addition to patrol inspectors,
they also have contact with citizens, as well as
employees of the Central Criminal Police Depart-
ment and territorial bodies. Consequently, apart
from the fact that they do not have the obligation
to videotape their relations with the citizens and it
depends on the opinion of the said police officer,
the rules and terms of storing the videotaped ma-
terial are not defined in relation to them.'2

The Personal Data Protection Inspector in
his 2018 activity report also states that “the pro-
cessing of personal data by law enforcement
agencies is often an interference with Article 15
of the Constitution of Georgia and the right to
privacy guaranteed by Article 8 of the European
Convention for the Protection of Human Rights
and Fundamental Freedoms. The law, to have
a legitimate aim and to be a necessary measure
in a democratic society. It is important that law
enforcement collects, stores and otherwise uses
data in accordance with lawful and clear objec-
tives and adheres to principles such as fairness
and proportionality. In addition, it is essential
to ensure the accuracy, authenticity and trans-
parency of general data processing processes.
Enforcement of these requirements by law en-
forcement agencies is of particular importance,
as, unlike other public institutions, they have the
ability to obtain and process data from both open
and secret sources within the scope of their stat-
utory powers, which in turn increases the risk of
inappropriate and excessive data processing.™

11 Personal Data Protection Inspector of Georgia. Report
on the status of personal data protection and the activi-
ties of the inspector, 2018, p.67.

12 Report of the Public Defender of Georgia on the Situation
of Human Rights and Freedoms in Georgia, 2018, p. 64.

13 Personal Data Protection Inspector of Georgia. Report
on the status of personal data protection and the activi-
ties of the inspector, 2018, p.61.
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STANDARD OF REGULATION

Article 13 of the Constitution of Georgia
strengthens the right to physical inviolability of
a person, his personal freedom, it is one of the
main pillars of fundamental rights and accord-
ing to the Constitution, is subject to special pro-
tection.’ In the case of the Public Defender of
Georgia v. Parliament of Georgia, the Constitu-
tional Court noted that “human freedom is such a
weighty fundamental right that interference with
it by the state authorities should be considered
an ultima ratio.”®

Neither the text of Article 8 of the Europe-
an Convention on Human Rights nor the case
law of the European Court of Human Rights ex-
haustively defines the content of private life. In
the case of Costello-Roberts v. The United King-
dom, the European Court of Human Rights stat-
ed that personal life is a broad concept which “is
not subject to exhaustive definition.“'® In the case
of Nimitz v. Germany, the European Court stat-
ed that: “The Court does not consider it possible
or necessary to exhaustively define the concept
of ‘personal life’. However, it would be very lim-
ited to confine this concept to the “inner circle”
in which a person can live his personal life and
exclude from it the outside world, which is not in-
cluded in this circle."” The Court also notes in the
case of Friedley v. Austria: Respect for private
life also includes, in part, the right to establish
and develop relations with other people and the
outside world. “Friedley v. Austria.'® “Respect for
privacy should also include, to some extent, the
right to establish and develop relationships with
other people.”"®

14 Constitution of Georgia. 24. 08. 1995. Article 13;

15 Constitutional Court of Georgia. Case M1/2/503,513.
(11.04.2013). Citizens of Georgia — Levan Izoria and Da-
vit-Mikheili Shubladze v. Parliament of Georgia, II-1.

16 European Court of Human Rights (ECHR). Case
Ne13134/87, (25.03.1993). Costello-Roberts v. the
United Kingdom. Paragraph 36.

17 European Court of Human Rights (ECHR). Case \:13710/88,
(16.12.1992). Niemietz v. Germany. Paragraph 29.

18 European Court of Human Rights (ECHR). Case M
15225/89, (31.01.1995). Friedel v. Austria. Paragraph 44.

19 Bokhashvili. B, Korkelia K, 2017. The right to respect
for private and family life and the obligations of the

The Constitutional Court, in the case of the
Georgian Young Lawyers’ Association and Ekat-
erine Lomtatidze, a citizen of Georgia, v. With the
right to inviolability of secrets. What constitutes
the essence of the right to inviolability of private
life, each of them, at the same time, carries an
independent content. In general, personal life re-
fers to the private sphere of an individual’s life
and development. The right to privacy, on the one
hand, means the ability of an individual, person-
ally, to create and develop his or her own private
life at his or her own discretion, and, on the other
hand, to be protected from state interference in
his or her private sphere. Accordingly, the right
to privacy ensures the free development of the
individual, as it allows him/her to exchange in-
formation, opinions and impressions in a private
environment free from public interference and
attention.?°

As mentioned above, interference with the
right to privacy must be accompanied by the
principle of proportionality. The use of policing
should not pose an excessive threat of funda-
mental human rights violations. Interference with
a particular right is done to achieve a certain
public good. In clarifying the issue of alleged vi-
olation of the right based on the principle of pro-
portionality, special attention is paid to the sever-
ity of the expected threat to legal good. This legal
good is, on the one hand, a specific right which
needs to be restricted and, on the other hand, a
public interest, the protection of which requires
an interference with the right. Unless all the pre-
conditions, grounds or rules for interference with
the law are clear, clear and sufficiently specific,
this in itself entails the risk not only of excessive
interference with the law, but also of the mis-sat-
isfaction of the public interest. Consequently, a
reasonable and proportionate balance of private
and public interests cannot be achieved. Such a
norm regulating interference with the law cannot

state Overview of the case law of the European Court
of Human Rights and the case law of the Constitutional
Court of Georgia, p. 22-23.

20 Constitutional Court of Georgia, Case Nel1/3/407
(26.12.2007) Georgian Young Lawyers Association
and Citizen of Georgia Ekaterine Lomtatidze v. Parlia-
ment of Georgia, I1-3
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meet the requirements of the principle of propor-
tionality.?" The scope of the public interest is also
set out in Article 8 of the European Convention
on Human Rights, which allows interference with
the law when it is necessary: in a democratic so-
ciety in the interests of national security, public
safety, economic prosperity, to prevent disorder
or crime, to protect health or morals or the rights
and freedoms of others.??

Police law, in addition to principles, also of-
fers definitions of terms that set certain stan-
dards for a police officer in the exercise of his or
her powers. The existence of a threat is a pre-
condition for the implementation of a police mea-
sure. A police officer can only take police action if
a threat is identified, restrict a person’s freedom,
and determine the responsibility of those respon-
sible for causing a threat to take a specific action
or omission. The concept of threat limits the pre-
ventive activities of the police, defines its starting
and ending points, while ensuring the protection
of citizens’ rights and freedoms from unjustified
interference by the state. Thus, the notion of
danger ensures compliance of police activities
with the principle of the rule of law.® It should
be noted that the perception of danger should
not depend only on the views of the police. It
should not be abstract and the police officer has
no right to unjustifiably restrict a person’s right
on the grounds of danger. The implementation of
police measures is related to the existence of a
specific threat. This is the specific threat defined
in Article 2 (c) of the Law of Georgia on Police.
Danger, according to the law, is a situation where
there are sufficient grounds to assume that in
the event of an uninterrupted course of events,
there is a high probability of harm to the good
protected by the police.?* The state has no right
to take any measure it deems appropriate and

21 Constitutional Court of Georgia, Case Ne1/3/407
(26.12. 2007) Georgian Young Lawyers Association
and Citizen of Georgia Ekaterine Lomtatidze v. Parlia-
ment of Georgia, I1-12.

22 Ibid., P. 11-8.

23 Beraia. I. Gelashvili. N, Giorgishvili. St., Izoria. L,
Kiladze. S., Muzashvili. D, Turava. Q, 2015. Police
Law. Thilisi, p. 113-114.

24 Ibid., P. 114.

adequate in order to combat a serious threat.
Interference with the right, due to its latent na-
ture, carries the risk of abuse of power, abuse,
which may have detrimental consequences for
a democratic society as a whole. Consequently,
in a democratic society, interference with the law
can be justified only if the legislation is provided
with effective mechanisms to protect against the
abuse of power. A state that puts its citizens at
risk of covert control should not enjoy unlimited
powers. Otherwise, unbalanced legislation, moti-
vated by the protection of democracy, may make
democracy itself very fragile and fragile.?®

In police law, the powers vested in the police
have a special place in the conduct of policing,
as it is these powers that determine the activi-
ties of the police.?® Police action increases the
increased risks of human rights interference. In
the exercise of its powers, the police have di-
rect contact with the goods protected by police
law. Undoubtedly, a person’s personal freedom,
his inviolability, freedom to act according to his
own will is not an absolute, unrestricted right.
However, it is absolutely protected from illegal,
unreasonable and arbitrary restrictions. Due to
the importance of the right to personal liberty,
its restriction is allowed only on the basis of the
consent of the court, its decision. According to
the Constitution, the court, on the one hand, acts
as a guarantor of the protection of a person’s
physical liberty, and, on the other hand, as a le-
gitimate body empowered to restrict it.?” Para-
graph 3 of Article 13 of the Constitution provides
for a kind of exception to the above-mentioned
norm, which provides for the detention of a per-
son or other restriction of liberty in a case pro-
vided by law, by a specially authorized person,
without a court decision. However, the scope of

25 Constitutional Court of Georgia, Case Ne1/3/407
(26.12.2007) Georgian Young Lawyers Association
and Citizen of Georgia Ekaterine Lomtatidze v. Parlia-
ment of Georgia, I1-9.

26 Beraia. I. Gelashvili. N, Giorgishvili. St., Izoria. L,
Kiladze. S., Muzashvili. D, Turava. Q, 2015. Police
Law. Thbilisi, p. 139.

27 Constitutional Courtof Georgia. CaseNe1/2/503,513.
(11.04.2013). Citizens of Georgia— Levan Izoria and
Davit-Mikheili Shubladze v. Parliament of Georgia,
11-2.
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this exceptional norm is strictly regulated by the
Constitution. Article 13 paragraph 3 sets out the
obligation that a detained or otherwise deprived
person be brought before a court no later than
48 hours.? Exceptional authority is provided in
cases where there is an immediate, urgent need
to restrict a person’s physical liberty in order to
prevent or prevent a crime (offense).?®

Georgian Law on Police provides for the
identification of a person as one of the preventive
police measures.®® The main purpose of identi-
fying a person is to protect public safety. The
identification of a person is manifested in specific
activities, namely: taking fingerprints and hand-
prints, taking photographs, recording character-
istic physical signs, measuring height, recording
sound, recording other biometric data. First of
all, it should be noted that this measure does not
depend on the good will of the person, the police
officer has the right and obligation to identify the
person in the above cases. Due to the fact that
the identification of a person constitutes an inten-
sive interference with human rights, a protocol is
drawn up during the implementation of this mea-
sure.?' In a given situation, a person is stopped
for identification. It is also important to note that in
proportion to the time of suspension, the require-
ment of a police officer to justify a person’s delay
also increases. The time of restriction of liberty
should not be so long as to give the suspended
person the impression that his freedom of move-
ment is restricted indefinitely.®? A police measure
that restricts human rights must be based on
strictly defined, foreseeable procedures. There
can be no unjustified interference with human
rights for the sake of public safety. The decision
of the Constitutional Court of Georgia in the case
of Levan lzoria and Davit-Mikheili Shubladze, cit-

28 Constitution of Georgia, 24.08.1995. Article 13

29 Constitutional Court of Georgia. Case Ne1/2/503,513.
(11.04.2013). Citizens of Georgia — Levan Izoria and Da-
vit-Mikheili Shubladze v. Parliament of Georgia, I1-13.

30 Law of Georgia on Police (04.10.2013). Article 19.

31 Beraia. I. Gelashvili. N, Giorgishvili. St., Izoria. L,
Kiladze. S., Muzashvili. D, Turava. Q, 2015. Police
Law. Thbilisi, p. 156.

32 Constitutional Court of Georgia. Case Ne1/2/503,513.
(11.04.2013). Citizens of Georgia — Levan Izoria and Da-
vit-Mikheili Shubladze v. Parliament of Georgia, 11-34.

izens of Georgia, against the Parliament of Geor-
gia, clarifies that the Court shares the opinion of
the plaintiff (constitutional claim No. 503) that
restriction of human freedom and constitutional
rights is permissible only . The task of the police,
its powers are related to the protection of human
rights, the prevention of illegal, socially danger-
ous acts and crimes, their detection. The perfor-
mance of these tasks (by the police) is linked to
the legitimate use of force (power) and, thus, to
the restriction of constitutional human rights and
freedoms. That is why any action of a police of-
ficer must be strictly regulated by law. A police
officer is authorized to restrict the constitutional
rights of a person only in cases directly defined
by law. A request that is not directly derived from
the law and leads to interference with human lib-
erty is not binding. Refusal to comply with such
a request may not constitute grounds for a more
stringent measure against the person.3?

As mentioned above, in the framework of
police preventive measures, there are frequent
cases of processing personal data of persons
in various forms, including video recording with
a mobile phone, identification of a person with
a photograph and verification in the database.®*
The Law of Georgia on Personal Data Protection
defines what kind of information belongs to per-
sonal data, in particular, any information related
to an identified or identifiable natural person. A
person is identifiable when it is possible to iden-
tify him or her directly or indirectly, in particular
by an identification number or by a person’s
physical, physiological, psychological, econom-
ic, cultural or social characteristics.®® Personal
data is processed during video recording and/or
identification of a person with a mobile phone, at
which time data protection should be considered
as international,*® as well as complying with the

33 Constitutional Court of Georgia. Case Ne1/2/503,513.
(11.04.2013). Citizens of Georgia — Levan Izoria and Da-
vit-Mikheili Shubladze v. Parliament of Georgia, I1-36.

34 Personal Data Protection Inspector of Georgia. Report
on the status of personal data protection and the activi-
ties of the inspector, 2018, p.66

35 Law of Georgia on Personal Data Protection.
(28.12.2011). Article 2.

36 Council of Europe Convention. N2108 (28.01.1981).
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requirements of national law. In particular, data
may be processed only for specific, clearly de-
fined, legitimate purposes. No further process-
ing of the data for other purposes incompatible
with the original purpose is permitted. Also, data
may be processed only to the extent necessary
to achieve the relevant legitimate purpose and
the data should be adequate and proportionate
to the purpose for which they are being pro-
cessed.’” Data security must also be empha-
sized, which is also very important: the principle
of data security requires that appropriate techni-
cal or organizational measures be taken in the
process of processing personal data to protect
it from accidental, unauthorized or unauthorized
access, use, modification, disclosure, destruc-
tion or damage.®® In general, identification can
be an effective measure to prevent and detect
an offense, however, in such cases, it is import-
ant to have a foreseeable legal procedure. When
taking photos and/or videos, the right to person-
al data protection obliges everyone, and espe-
cially journalists, not to take pictures of anyone
without permission and not to distribute them by
any means, especially if it allows them to identi-
fy the person. This prohibition does not apply to
missing or wanted persons.*®® It should also be
noted that this right is not absolute and is sub-
ject to limitation, with appropriate grounds and
guarantees. In the European Court of Human
Rights, Friedley v. Austria states: “It is important
to assess where, when and under what circum-
stances a photograph is taken. Issues related
to filming or public incidents, material obtained
in this way is intended for restricted use if it is
available to the general public, etc. The court
does not consider the use of a human photo in
a criminal investigation Made public, or used for

“On Protection of Individuals in Automatic Processing
of Personal Data”

37 Law of Georgia on Personal Data Protection.
(28.12.2011). Article 4.

38 EU Agency for Fundamental Rights. Council of Eu-
rope, European Court of Human Rights. EU Data Pro-
tection Supervisor. 2018. Handbook of European Data
Protection Law. P. 149.

39 Turava, P. (Ed.), 2013. Commentary on the Constitution
of Georgia. Publication of the Regional Center for Re-
search and Promotion of Constitutionalism, Tbilisi. P. 97.

purposes other than investigation.In the present
case, the Vienna police took photographs during
a demonstration in which the applicant also par-
ticipated and the photos were taken. By means
of his identity. The Court held that such a photo-
graph did not constitute an interference with Ar-
ticle 8 of the Convention. This finding is linked to
several factors: “First, there was no interference
with the applicant’s private life in the ‘inner circle’,
in the sense that the authorities did not enter his
residence and did not take photographs there.
Second, the photos were related to a public in-
cident, namely the gathering of multiple persons
in a public place in which the applicant had vol-
untarily participated. Third, the filming was con-
ducted to clarify the nature and situation of the
gathering and to record the persons participating
in it, in order to provide a legal response to the
violation of traffic rules.“®

In order to protect public safety and law and or-
der, the state must have the necessary legal lever-
age to prevent threats. This is especially important
when avoiding recidivism. However, it is important
to draw a clear line between prevention and the
offense (crime) committed. It should also be not-
ed that even during the prevention of offenses, the
state does not act without restriction.

In the Constitutional Court case, Edisher
Goduadze, a citizen of Georgia, explains against
the Minister of Internal Affairs of Georgia that the
possession of a person’s personal data by the
state, despite its degree of protection against
unauthorized access and misuse, always car-
ries a certain risk of processing the data. . Such
a restriction threatens to stigmatize the person
and in some cases lead to different treatment.
These risks increase when personal data relates
to a person’s misconduct. However, it should be
noted that the availability of information about
the committed act in the hands of the state itself
creates the mood of the data subject that, de-
spite the responsibility, he remains a permanent
offender before the state, which in itself compli-
cates the moral rehabilitation of the person.*!

40 European Court of Human Rights (ECHR). Case Ne
15225/89, (31.01.1995). Friedel v. Austria. Paragraph 48.
41 Constitutional Court of Georgia. Case Ne1/2/622
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CONCLUSION

Without detailing the grounds for interference
with a person’s physical liberty at the legislative
level, the guarantees provided for in the Consti-
tution of Georgia lose their purpose. The purpos-
es of the restriction of the right, its grounds, as
well as the consequences that may result from
the interference with the right must be clear.
The restrictive norm must be clear enough not
to cause the restriction of the right to be great-
er than is necessary to achieve a legitimate aim.
Any action related to interference with personal
liberty, based on clearly formulated legal norms,
must be carried out in full compliance with the re-
quirements of the Constitution.*? It is necessary
to develop a specific and detailed procedure for
identifying a person/photo in a database during a
preventive measure, which will help to establish
a common standard in this area and minimize
the risk of processing citizens’ personal data in
violation of the law. It is also necessary to an-
alyze the appropriateness of using the mobile
phone and information transfer facilities used by
the employee for the relevant event. According
to the rule of law of the executive branch, the
principle of bondage also applies to the activi-
ties of police bodies. As the protection of public
safety and order often requires the restriction of
human freedoms, it is necessary to create a spe-
cial legal basis for the activities of the police.*
The purpose of restricting human rights must
always be to protect other constitutional good,
as the need to restrict a right generally arises
when the exercise of that right comes into con-
flict with the rights of others or with the interests
of a democratic society. In this context, the pro-
tection of proportionality is of great importance.
The severity of the expected threat to legal good
is noteworthy. Legal goodness, on the one hand,
is presented in the form of a specific right, which

(09.02.2017). Citizen of Georgia Edisher Goduadze v.
Minister of Internal Affairs of Georgia. I1-27.

42 Constitutional Court of Georgia. Case Ne1/2/503,513.
(11.04.2013). Citizens of Georgia — Levan Izoria and Da-
vit-Mikheili Shubladze v. Parliament of Georgia, 11-26.

43 Korkelia, K. (Ed.), 2014. “Human Rights and Legal
Reform in Georgia”, Collection of Articles, p. 136.

is restricted, and, on the other hand, there is a
public interest, which is protected by interfer-
ence with the relevant right.** Citizens of Geor-
gia, Levan lzoria and Davit-Mikheili Shubladze v
Partliament of Georgia, the Constitutional Court
shares the views of the plaintiff remarking that,
list of actions to be taken after the suspension
should be defined, since only by law directly es-
tablished can become grounds for interference
with human rights. The competence of the police
officer should be adequate to achieve the objec-
tives of the suspension, which, In turn, implies
the obligations of the suspended person to meet
the powers of the police officer.s

In view of the above, the degree of protec-
tion should be much higher when restricting this
area of personal life. The specific purpose, tasks
and grounds for interference with the law must
be given in detail, clearly, with sufficient convic-
tion and clarity. The rule of interference with the
right should be unambiguous, clear and foresee-
able, in other words the law should create a very
clear and conspicuous idea of when and how the
rights of persons may be at risk of restriction.*¢

44 Constitutional Court of Georgia. Case Ne1/2/503,513.
(11.04.2013). Citizens of Georgia — Levan Izoria and Da-
vit-Mikheili Shubladze v. Parliament of Georgia, II-71.

45 Ibid., 11-37.

46 Constitutional Court of Georgia, Case Nel1/3/407
(26.12.2007) Georgian Young Lawyers Association
and Citizen of Georgia Ekaterine Lomtatidze v. Parlia-
ment of Georgia, I1-13.
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INTRODUCTION

La législation de travail de la Géorgie prévoit des types de contrats
a durée déterminée et indéterminée. Aussi, elle établit des différences
et des préavis législatifs et en cas de leur respect elle assure une légi-
timation du contrat de travail a durée déterminée.

Conformément a l'article 5 de la constitution de la Géorgie, la Géorgie
est un état social. D’aprés cet extrait de la constitution, I'état doit particu-
lierement prendre soin des droits sociaux des hommes, dont 'un les plus
importants c’est le droit de travail. En vertu de I'article 2 du code de travail
de la Géorgie, «la relation de travail c’'est 'accomplissement du travail
par le salarié en faveur de 'employeur en échange de la rémunération en
conditions de la régulation organisationnelle du travail». Voila cet extrait
du code de travail — «I'accomplissement du travail par le salarié en faveur
de 'employeur» signifie initialement I'état subordonné du salarié par rap-
port a 'employeur, ainsi, il est considéré que la législation en vigueur doit
comprendre plus de garanties pour le respect des droits du salarié. Aussi,
la charte sociale de I'Europe fait valoir des garanties du respect des droits
des salariés, en soulignant également la liste des droits des salariés et
des obligations de I'état en vue du respect de ces droits.
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L'objectif de notre travail c’est d’analyser
des préavis législatifs, établis pour des contrats
conclus a durée déterminée et d’établir a quel
point des garanties pour la protection des droits
du salarié sont assurées dans le cadre de la lé-
gislation de travail en vigueur, aussi, d’effectuer
la comparaison entre les contrats conclus a du-
rée déterminée et indéterminée.

PARTIE PRINCIPALE

Larticle 6 du code de travail de la Géorgie
détermine le sujet de la durée du contrat de tra-
vail. Conformément a la partie 1 de cet article «le
contrat de travail est conclu sous forme écrite ou
verbale, a durée déterminée ou indéterminéey. Il
faut signaler que jusqu’en 2013 le code de travail
applicable comprenait un extrait suivant: «le contrat
de travail est conclu sous forme écrite ou verbale,
a durée déterminée, indéterminé ou a durée d’ac-
complissement de travail». Le Iégislateur mettait a
part le contrat de travail conclu a durée d’'accom-
plissement de travail». D’aprés la législation en
vigueur aujourd’hui, le travail a accomplir avec le
volume concret est considéré comme un contrat
conclu a durée déterminée', donc, il N’y a pas de
nécessité de le séparer a une catégorie a part.

Le sujet de la durée du contrat de travail est
déterminé par l'article 6 du «code de travail» de
la Géorgie qui établit deux cas du code de travalil
conclu a durée déterminée, quand le contrat est
conclu a une durée calendrier concréte, la dé-
termination de la durée de contrat dépend d’un
certain objectif2.

Conformément au paragraphe 12 de I'article
6, «sauf le cas ou le durée du contrat de travail
est 1 an ou plus, le contrat de travail est conclu a
une durée déterminée seulement dans le cas ou:

1. Il faut accomplir un travail de volume

concret;

2. Il faut accomplir un travail saisonnier;

«,_ %

1 Sous paragraphe “a
code de travail.

2 Le droit de travail de la Géorgie et les standards de tra-
vail internationaux, manuel pour les juges, les juristes
et les professeurs de droit, p. 176.

du paragraphe 12de I’article 6 du

3. Le volume du travail augmente temporai-
rement;

4. ll'y alieu du remplacement du salarié ab-
sent temporairement a l'appui de l'arrét
de relation de travail;

5. Il existe une autre circonstance objective
justifiant la conclusion du contrat a durée
déterminée».

Mais le sujet du contrat de travail a durée
indéterminée est régulé par le paragraphe 3 de
l'article 6 dont la disposition est la suivante: «si
le contrat de travail est conclu pour une durée de
plus de 30 jours, ou si la relation de travail dure
a la suite de la conclusion successive du contrat
de travail a durée déterminée deux fois ou plus
et sa durée dépasse 30 mois, il est censé que
c’est le contrat de travail a durée indéterminée
qui est conclu».

Le code de travail applicable jusqu’en 2013
ne prévoyait pas le durée, et le contrat de tra-
vail conclu successivement apres celle-ci était
considéré comme conclu sans durée. Un extrait
du code de travail applicable aujourd’hui, sous
forme de limite de durée de 30 mois établi afin
de considérer le contrat a durée indéterminée
doit étre considéré comme un progrés. Pourtant,
il faut signaler que dans ce cas il est nécessaire
que les deux préavis existent de maniére cu-
mulative: «le contrat de travail doit étre conclu
avec la succession de deux ou plusieurs fois» et
«sa durée doit dépasser 30 mois». Il faut remar-
quer que le législateur n’établit pas la limite et
le fondement des contrats de travail a conclure
successivement, 'employeur a la possibilité de
conclure successivement avec la quantité indé-
terminée le contrat de travail a durée déterminée
sans expliquer au salarié son fondement, aussi
'employeur n’est pas engagé a formuler le fon-
dement objectif a cause du quoi il a considéré
utile de conclure le contrat a durée déterminée
encore avec le salarié a la place du contrat a du-
rée indéterminée, ce qui ne peut pas étre justi-
fié car lors de la conclusion du contrat a durée
déterminée I'objectif pour 'accomplissement du-
quel il a été conclu doit étre clair.?

3 Le droit de travail de la Géorgie et les standards de tra-
vail internationaux, manuel pour les juges, les juristes

Natia Rekhviashvili
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Le sujet concerné est réglé par une directive
du 28 juin 1999 du Conseil de 'Europe «a pro-
pos des contrats de travail a durée déterminée» le
cadre a propos de I'accordy, dont I'article 5 établit
des demandes dont le respect est obligatoire, afin
d’éviter 'abus des contrats de travail a durée dé-
terminée conclu successivement l'un a l'autre, ou
des relations, ces demandes sont les suivantes:

e des circonstances objectives justifiant la
prolongation de ces types de contrats;

e |a durée maximale totale admissible des
contrats conclus successivement l'un a
I'autre;

e la quantité admissible de la conclusion de
ces types de contrats.

Parmi ces trois demandes aucune n’est régle-
mentée complétement dans la législation de tra-
vail de la Géorgie. L’extrait du sous paragraphe
«e» du paragraphe 12de l'article 6 du code de
travail «une autre circonstance objective» rend
encore plus ambigu le sujet concerné et ainsi
donne a I'employeur une liberté totale de quali-
fier n’importe quelle circonstance favorable pour
lui comme «une autre circonstance objective» et
a I'appui de cela de conclure un contrat de travail
a durée déterminée avec le salarié ce qui entre
directement en contradiction avec la directive du
28 juin 1999 du Conseil de I'Europe «a propos
des contrats de travail a durée déterminée» le
cadre a propos de I'accord».

Comme les circonstances objectives et la
quantité admissible de la conclusion du contrat a
durée déterminée ne sont pas prévues par la lé-
gislation de la Géorgie, 'employeur a une liberté
totale de conclure avec le salari€, en régime per-
manent, le contrat a durée déterminée succes-
sive jusqu’a atteindre la limite de 30 mois, ce qui
viole les droits du salarié car il doit avoir le droit
de savoir la raison pour laquelle on conclut avec
lui un contrat de travail a durée indéterminée.

En plus, lors de la conclusion du contrat a du-
rée déterminée il est initial d’indiquer au contrat
I'objectif avec la durée, dont 'accomplissement
est son devoir, en cas contraire cela peut devenir
le fondement de la résiliation du contrat.*

A mon avis I'approche du Iégislateur est juste
quand le volume concret du temps est établi,
apres quoi le contrat de travail conclu est consi-
déré comme conclu a durée indéterminée, pour-
tant la circonstance établie par le paragraphe
«e» du paragraphe 12de l'article 6 du code de
travail est discutable. La circonstance objective
peut étre appréciée de plusieurs maniéres, ain-
si 'employeur a un pouvoir, donné par la légis-
lation, de déterminer et d’établir lui-méme au
salarié une circonstance objective ce qui rend
possible de conclure avec lui un contrat a durée
déterminée. Les préavis doivent étre déterminés
justement et clairement par le Iégislateur ce qui
rend possible la conclusion du contrat a durée
déterminée entre des parties et ne doivent pas
donner la possibilit¢ d’'une vaste interprétation
provoquant dans certains cas la violation des
droits du salarié.

Par la législation géorgienne les circonstances
objectives et la quantité admissible de la conclu-
sion du contrat a durée déterminée ne sont pas
prévues, ainsi 'employeur a une liberté totale de
conclure avec le salarié un contrat a durée deé-
terminée successive avant d’atteindre la limite de
30 mois ce qui va violer les droits du salarié car il
doit avoir le droit de savoir la raison pour laquelle
on ne conclut pas avec lui le contrat de travail a
durée indéterminée. En plus, le sus dit donne la
possibilité a 'employeur d’abuser son état domi-
nant et de conclure avec le salarié des contrats de
travail a durée déterminée indéfiniment et succes-
sivement avant d’atteindre la durée de 30 mois,
ce qui n'est pas justifié ni par la directive du 28
juin 1999 du Conseil de I'Europe «a propos des
contrats de travail a durée déterminée» le cadre
a propos de l'accord», ni par une charte sociale
de I'Europe. Le sujet concerné nécessite d’étre
raffiné. Il faut assigner a 'employeur la limite pour
la conclusion du contrat de travail a durée déter-
minée successif avec le salarié. Aussi la durée
de 30 mois des contrats de travail conclu suc-
cessivement est élevée de maniére incohérente,
ce qui comprend réellement plus de 2 ans. Ainsi,
pendant cette période 'employeur a le droit illimité

et les professeurs de droit, p.176.
4 Le droit de travail de la Géorgie et les standards de tra-

vail internationaux, manuel pour les juges, les juristes
et les professeurs de droit, p.178.
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de conclure successivement avec le salarié des
contrats de travail. Il s’agit ici de la violation des
droits de travail du salarié, qui n’est pas compa-
tible avec le principe social d’état et qui nécessite
plus de concrétisation de la part du législateur
a propos de la quantité des contrats de travail
conclus successivement.

«Des contrats ainsi dit en chaine (méme quand
parmi eux il y a un intervalle d’'un an) et des contrats
a durée déterminée ne justifiant pas l'objectif de
la conclusion des contrats a durée déterminée
d’apreés la directive, entrent en contradiction avec le
droit de travail respecté par le contrat fondateur de
I'Union Européenne et la convention européenne
des droits de 'homme»® .

Il est évident que lors de la conclusion des
contrats a durée déterminée le plus primordial c’est
l'objectif du contrat de travail. La conclusion du
contrat a durée déterminée doit étre délibérée non
comme le droit illimité de 'employeur de se servir
de son état dominant par rapport au salarié et de
déterminer le sujet de conclusion du contrat, mais
elle doit étre délibérée comme le droit du salarié de
conclure avec lui le contrat de travail a durée déter-
minée dans des cas justement déterminés par la
loi et suivant un objectif justifié. Le paragraphe «e»
du paragraphe 12de l'article 6 du code de travail est
exactement contradictoire a cet objectif. Voila cet
extrait de la loi «une autre circonstance objective»
porte un caractére ambigu donnant a 'employeur
le pouvoir illimité de justifier par n'importe quelle
raison la conclusion avec le salarié du contrat de
travail a durée déterminée.

L'ambiguité de la loi peut devenir le fonde-
ment pour la violation des droits de la deuxiéme
partie du contrat ce qui est inadmissible car la loi
doit étre juste et claire et dégagée des lacunes.®

En vue du respect des droits du salarié em-
bauché par le contrat de travail a durée détermi-
née, il a été élaboré une directive 1999/70/EC du

5 Chachava. S., 2011, «Recommandations du perfec-
tionnement par le droit judiciaire de la 1égislation ap-
plicable envers la résiliation des contrats de travail a
durée déterminée et indéterminée». P. 47-48.
Chachava. S., 2011, «Recommandations du perfec-
tionnement par le droit judiciaire de la 1égislation ap-
plicable envers la résiliation des contrats de travail a
durée déterminée et indéterminée». P. 51.

Conseil du 28 juin 1999, «a propos des contrats de
travail a durée déterminée» le cadre a propos de
I'accord», formé par «une Confédération des syn-
dicats de I'Europe (ETUC), une union de confédé-
ration des fumeurs et des employeurs de I'Europe
(UNICE) et un centre européen des employeurs
et des entreprises (CEEP), qui établit des garan-
ties supplémentaires de protection des droits du
salarié embauché par le contrat de travail a durée
déterminée, comme telles: I'inadmissibilité de la
discrimination par rapport au salarié embauché
par le contrat de travail a durée indéterminée, le
principe du calcul du stage de travail a 'exemple
du salarié embauché par le contrat de travail a du-
rée indéterminée. Egalement, informer et consul-
ter les salariés a propos des places vacantes dans
une entreprise et une obligation de I'employeur
d’assurer la croissance des connaissances et une
qualification du salarié embauché par le contrat a
durée déterminée. Les sujets concernés ne sont
pas réglés par le code de travail de la Géorgie et
il serait admissible si le 1égislateur géorgien déter-
minerait de tels standards de protection des droits
du salarié ainsi qu’expliquerait les droits du salarié
embauché par le contrat a durée déterminée judi-
ciaire et national, conformément a une directive
mentionnée.

En ce qui concerne la durée de 30 jours
établie afin de considérer le contrat comme un
contrat de travail a durée indéterminée par la lé-
gislation de la Géorgie, a quel point I'établisse-
ment du donné concret du temps est équitable,
c’est un sujet d’estimation qui peut étre évalué
seulement a I'appui de I'analyse de la Iégislation
des autres pays.

La législation de la France régle strictement
le sujet du contrat de travail a durée déterminée
en assignant des préavis a I'employeur dans
quels cas il est capable de conclure un contrat
a durée déterminée. Notamment, d’aprés la |é-
gislation francaise le contrat de travail a durée
déterminée peut étre conclu pour une durée de
18 mois minimum et de 36 mois maximum. Aus-
si, il est inadmissible de le conclure de nouveau
et il est possible de le renouveler pour un objectif
concret et strictement déterminé’.

7 https://travail-emploi.gouv.fr/droit-du-travail/les-

Natia Rekhviashvili



D
SN

#15, ©93993géo0, 2020

Natia Rekhviashvili

Le contrat a durée déterminée peut étre conclu
seulement dans des cas déterminés par la loi pour
des objectifs concrets. Le cas déterminé par la loi
peut étre le remplacement temporaire du salarié
embauché a durée indéterminé (sauf des cas de
gréve), pour le travail saisonnier, quand il s’agit
des objectifs des organisations, par exemple: des
travaux de réparation de chantier, la location des
ingénieurs et des fonctionnaires.

La législation frangaise établit la limite mi-
nimale et maximale pour des contrats a durée
déterminée. Notamment, le contrat a durée dé-
terminée peut étre conclu pour une durée de 18
mois minimum et de 36 mois maximum. Aus-
si, il est interdit de le renouveler, le Iégislateur
frangais initialement met l'accent sur I'objectif
en concluant le contrat a durée déterminée. La
conclusion du contrat a durée déterminée est
justifiée quand il sert a I'accomplissement de
I'objectif concret et déterminé.®

Lalégislation francaise met dans un cadre plus
étroit le contrat a durée déterminée et détermine
plus de préavis pour lui. D’aprés la législation fran-
caise il est souligné que le salarié embauché par
le contrat a durée déterminée profite des mémes
droits que le salarié embauché par le contrat a du-
rée indéterminée, tels que le droit d’un environne-
ment sans danger et sain, le droit de repos.

Le sus dit est également souligné par une di-
rective 1999/70/EC du Conseil du 28 juin 1999,
«a propos des contrats de travail a durée déter-
minée» le cadre a propos de I'accord», établis-
sant des garanties de protection des droits du
salarié, notamment, conformément au 1 para-
graphe de l'article 4 de cette directive «les sala-
riés travaillants par le contrat a durée déterminée,
seulement vu le fait qu’ils sont embauchés par
le contrat a durée déterminée ne doivent pas se
retrouver dans des conditions pires que les sa-
lariés égalisés avec des salariés embauchés par
le contrat a durée indéterminée, sauf le cas, ou
la différence est justifiée par des raisons objec-

contrats-de-travail/article/le-contrat-a-duree-deter-
minee-cdd (date d’acces 01.04.2019)

8 https://travail-emploi.gouv.fr/droit-du-travail/les-
contrats-de-travail/article/le-contrat-a-duree-deter-
minee-cdd (date d’acces 01.04.2019)

tives». Suite au paragraphe 4 du méme article
«pour le salarié travaillant par un contrat a du-
rée déterminée a propos des activités concréetes
il faut appliquer les mémes conditions de calcul
du stage de travail que pour des travailleurs avec
le contrat a durée indéterminée, sauf des cas ou
la différence est justifiées par des raisons objec-
tives». Conformément au paragraphe 4 du méme
article «pour des salariés travaillant par un contrat
a durée déterminée pour des travaux concrets |l
faut appliquer les mémes circonstances du calcul
de stage de travail que pour les travailleurs par un
contrat a durée indéterminée sauf des cas quand
la différence est justifiée par des circonstances
objectives».

Il est évident que la Iégislation frangaise éta-
blit des préavis plus stricts pour un contrat a du-
rée déterminée et elle met I'accent sur I'objectif.
Pourtant, la législation de la Géorgie donne la
possibilité a I'employeur d'utiliser la loi au pro-
fit de ses propres intéréts et d’évaluer n’importe
quelle circonstance comme «une autre circons-
tance objective» et de conclure avec le salarié
un contrat de travail a durée déterminée pour
cette raison.

Le droit allemand aussi attribue un rdle par-
ticulier au respect des droits du salarié lors du
contrat a durée déterminée. D’aprés la législa-
tion allemande le contrat de travail individuel ne
doit servir gu’au meilleur respect des droits du
salarié en évitant de les violer.°

CONCLUSION

D’aprés la législation de travail de la Géor-
gie il faut constituer une quantité maximale des
contrats de travail a conclure successifs, aussi
en définissant les droits de travail du salarié em-
bauché par le contrat a durée déterminée le tri-
bunal national doit délibérer plus largement non

9 https://books.google.ge/books?id=7 dpy-
21qHyIC&pg=PA64&Ipg=PA64&dq=fixed-ter-
mlaw+contract&source=bl&ots=hZggSFBzik&-
sig=ACfU3U2RPtOhZRQ3JyCBUS5k GLqbEY-
C8hA&hl=ka&sa=X&ved=2ahUKEwiVhfnr-
rcfoAhWDfZoKHULaBrAQ6AEwWAHOE-
CAgQlJg#v=onepage&q=fixed-termlaw %20
contract&f=false (date d’acces 1.04.2019; p. 38)
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seulement par la législation nationale mais aussi
par une charte sociale de 'Europe et par une di-
rective 1999/70/EC du Conseil du 28 juin 1999,
«a propos des contrats de travail a durée déter-
minéex» le cadre a propos de I'accord».

Aussi, il faut considéré comme résilié le contrat
de travail a durée déterminée dans lequel I'objec-
tif pour lequel il a été conclu, n'est pas accentué
clairement et I'extrait du sous paragraphe «e» du

paragraphe 12de l'article 6 du code de travail «une
autre circonstance objective» ne doit pas devenir
dans tous les cas le fondement de la conclusion
du contrat a durée déterminée. L'employeur est
engagé a expliquer clairement I'objectif concret
dans le contrat de travail dont 'accomplissement
est le devoir de la conclusion du contrat de travail
a durée déterminée, afin d’éviter la violation des
droits de travail du salarié.
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(300 ©oLEG®NNbOEOOL EOYTZYOTNMOd  JY3o-
@M bgmIg3eymagdom ©oLOJIgOYM 30GHMOL
d9oMmgdom, LOTYFOM LEHOFOL FOTMMZMOL
3063030 P30 M bgemTg3MPmmagdom EoLOJaY-
0gmo 306MH0L 3LEaO3LOE. Va®MIM3g ©OLOJDY-
0YMmMO  06@MGIEMYdd @O  ZMBLYMMHOE0O
LOBOMIMT0 VOLYOYMO 30300HIG0 MOBOIEY-
0mM0950L MOMOODY OO EOLOYFYOYIOL OO Y-
09 gd0 0dDGOPOML 300060 byEMB3OHMYO0m
©0OLOYIYOYIO 306H0L FMOBOLY O 330MORO-
30000 030MEMYoLdY. dMBbOTbHMO Logombydo
0mByLM0Exd MO OM OGNOL JoO MY IOHMANL
3M9JLom O 30LOMYO0 0gboMEY, MY Jo-
OM39M0  306MBIMYOHMO(3 3ObLOBMZMOZEO
©OLOJB90YMMOL JBMYOH030 EO(330L V33306
LAHOOOOOHYOLOE @O  9BOM3bYIo  LOLOTO-
MHoOMmMM 3000000 bygemTgzHamadom ©obOgdg-
09m0  306M0L JBIOJOL IBO®M BOIOOMEO
306306OHHO3O dMBOIbIMO 0MgghHn30L dgLo-
0030LO.

o3 3990900 JoOmymo 3obmbEydmmm-
000 Y30 M IO M30m bgmdg3mymadom bgm-
3936m9madoLb d0hbg30LM30L EOBgLYOYm 30
©MO06 30000, MOBEIBOE LOFOOMMNOO600
300mMbAadmaL 3096 @OHMOL 03 3Mb3MYg-
HYmo dM(E937MMd0L VA0 FgBOLYdOMO
LOZOMbLOY, ®OE TJgbodammo JgxroLbEgl dbm-

6 bobogo L., 2011, ,3000b0 ©o Pgom IbmIomo
by 3367 gdq00l dmdmol dodobm dmddg-
©0 30bmbdgdmmdol bodmbododmmagm bodo-
Gomon bbymygogob Gg3mdgbosgogde, g3.51.

aom@  bbgd J394b6900L  306MBAYOEMMAOL
06O 0BOL LOWYHI39MdY.

LOTVBZHMNOL 3OOMBIIYIIMBO B3O
0B9LM0ggoL 300060 TGO MTomo bgemdg3cy-
mgooL LOZoMbL O PBYLAHOLL BobodomHMdHOL
©00LOYIYOeML Mo Tgdmbzg3zq0do IJgydand
0oL 3oE0obo IGHMIomo  bgmdgzeyemaooL
©OEYLY. 39MHdmE, BOHIBZYMO 306MbIAO-
mmOo0L MObOLIOE, 30EOObo FGMIomo byem-
9936M3m90d 3gLodmmd V™ML 3060393 18
©O 307JL0JIE 36 M30L ZoOm. dVaMgm39 doLO
30639MMY00m OISO EOYIZIOIMOO OO 030
390dmado @O0EML FbMmMME 3Mb3MgHImO,
930(360® 3obLOBM3GMYEO 30dBOLAMZOL.”

3000000 bgmIg3mHgmgdd 390dmado ©O0-
ML BbOEMEO 306MBom FOBLOBM3GO Y™ IJq0-
®bgz9390d30, 3MbOIgH Ym0 d0dOOLMZOL. FObm-
6o gobLOdMZMYmo Jgdmbzgzd Tgodemgdo
04mbL 3obgLOBMZMMO 300M EOLOF3YOIYM™O
3060L EOHMYO0m HOBO(33MHdO (FOMOO 03 J90-
393000 MHMEO LOJA) doxyOE3oL gbgow), LY-
BMBYM0 LOJYIOMLMZOL, VaMIM3g HMPILOG
LOJdg gbgdd MMEObABOEF0OL FdOYOL Tog: LO-
90mbHm Fg39m9d00m LOTYIOMYOL, 067066M9-
00LO O AMLOBLOLYOHIMO EOFJOMOZ9OOL.

BOOBZIMO  JOOMBIIOMMONM OMFY-
boemoo  306030myYGHo O  30gLOTOMIYMO
BM30MH0 3000060 bgmdg3tryemadgoobmzal.
396OJmE, 3000060 byemdgztgmmgodo dgodang-
00 EO0EML 3060373 18 O 30JLOTYA 36 M30L
30000. 03MHIM39 03O domMIm0o dobo gobay-
MmMHIO0m OOOIY0d, BMHOBR0 JObMBIYogImO
30000000 bgmmIg3®dymgool goxmrm®MmIgdaoboL
330639mab ymamobd 30HO6HY vddObZzMgdL
Y960 m9ooL. 3000000 bgmdgzmHyemadol go-
BOMIYOO OTOOHMIMYOYI 00, MHMOILOE 080
3M03M9hImo gobLOdM3MYMmo 30dbOL JgL-
MHmg0ooL gaLoObyMgoL.8

BROO6IIMO 3O6MBIMYOIMMOd JRO™ 306-
Mo HOORMT0 0Jd393L 3o0dbo bgmIg3dy-

7 https://travail-emploi.gouv.fr/droit-du-travail/
les-contrats-de-travail/article/le-contrat-a-duree-
determinee-cdd (fg®dol mabogo 01.04.2019)

8 https://travail-emploi.gouv.fr/droit-du-travail/
les-contrats-de-travail/article/le-contrat-a-duree-
determinee-cdd#Dans-quels-cas-1-employeur-encourt-
il-des-sanctions-penales-nbsp (fgmdol mobowa
01.04.2019)
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agbaobL 1-gmo 396g4HoL MOBOLIVE ,300060
bom893HImgd0m dMIY8039 ©OLOJFYOYMY-
00, dbmmEO 030L O™, MM 0LOBO 30060
bgmdg3Hgmagdom 06006 oLOgIgdHMdo,
06 6o 043696 J@IOH™ oML 30hHmdnddo,
30009 P30™ bagmdgzdymadom IMIYTo-
39LMOb OMOBOIGMYOYIO EOLOJTYOPMIdO,
30MO 00 Jg3mbzg30LL, HMEO dObLLHZOZ39dO
3000OMMYOYMNe Md0gJbhaco 00dgdgo0m*.
00039 93bemoL 89-4 3396hHoL MOBObAVE, ,3M-
6309y LOGJIOBMOgOMOL OIO3T0MHYdOM
3000060 bgmIzMymadgoom dmaxdogg ©o-
LOJIYOYMgOoOLM30L  OTMY9badyMmo POEO
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30600900, OB J30O®M bagmmIgz®ymgdom
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HOMamOHE Mm30mbLOHRObMEO HOBL, BEOHOL-
3IMO 3O0bMBAMYOMMOd JBROH™M d3o36 Bo-
60306HM090L 0BLYOL 3oEOOba bgmdnzcy-
mM9o0LOMZOL O YIBHOEMIdOL dddbzoMadL
30%06d9. boamm JoOmymo 3ObmbIadmmMm-
00 0dM93L LOTPYOMYdOL EVBLOGFgdgL Fo-
3m0ygbmL 3obmbo LOZYIMOGO 0bHgEgLYOOL
LOLOGRJOMMEO O 67xd0LTYM0 ZOMYIMYOO
39030LML MMM ,Lb3d Md0gdHye0“ do-
90m900 @O 03 30dgdom FOOBMMHIML EO-
LOJIYOYMMOL 30E0Obo IO mIomo bymdgs-

6P Yoo.
39M306gmM0 LOTOOMOMOE dObLOZYNEY-

0 MMML 060990L EOLOGIgdYTMOL JJBENY-
0900L EOEZOL 300060 bomMTg3BrHMadOLOU.
39MAvbymao  306MBIYOMMdOm 06030~
©IYOMYOO ImMIomo 3mbHGogho bo 9o-
LOLY®YOMEYL dbmMME  EOLOFIgOYMOL
IBIYO960L J3INILO® OBEZOL O VM YOO
bamyYmBOIL EOLOFBYOIYOL YBMYIYOL.?

©Jb4d36d

JOOHMIYmOo FOHMI0MO 306MBIJOTMO0M
160 ©OBaLEAL B03EIYZOMO0m EOLOEIYOO
d6hmomo bgmdgzhgmgdgdol dogLodomy-
60 MmEYbMoY, 93M9m39 3000bo bomdgs-
GHYmgoom ©oLOJdgogmo 3omHoLb IOHMIomo
JBEY0900L  3ob3OGOMHd0LOL HGEHMIBYMIO
LOLOTOIGMMAT Y6 03LFIMML IBOM Wo-
OOME, 0MOOIbmmmEO 9hHM3bIMmo  JObMb-
0aomMo0m, 0GMOIgE 93Mm30L LME0OMY-
6o JoOhoomo o 1999 Bemob 28 0360LOL
LOOgmML 1999/70/EC @0oM9dho300m ,3000060
96HM3omo bgemdgzcmgmmgogdal gLbobgd” ho-
OHM Jgmobbdgdolb MmOMmoOdY.

03Mam39 d0MOMOE Yoo 0g6gL d0hbY-
JM0 300060 IOMm3Tomo bgmmdgzHgmgdo,
6OMIGMI0E 330TBOMO OO 03390900 30DO-
60, OMIMOL FJLOLOYMIOMOOO(BE 030 ©O-
0Mm @O dOHM30L 3mEaLboL 39-6 dgbemoL 12
3396¢oL 9" 939396dHoL hoboBgmo ,Lbgo
™009dHatM0 goMmgomado” o6 oo goboglL
y3gmod  Jg0mbzggiodo  30@0obo  IOHMI0mO
bgmIn3Mgmgo0L goxrm®Ind0L Loxyydzgmo.
©O0LOJIgOaML  930LEYOd  ZOMEHYIYM YOO
BOMMOE gobavodOHmML IGHM3om bygmdnzcy-
m900d0 3mbzmgmymo dodobo, GM®MIMOL
F9LEOYMGOOLOE gaLObY®HOO 300Obo TFO M-
domo bomdg3mymadol goxmmMmagoo, MHOmO
MO300006 0969L O30 YoYMO EOLOJTHOPMOL
6OMI0mMO I gogdoLb bgemymao.

9 https://books.google.ge/books?id=7 dpy2IqHyIC&pg=
PA64&lpg=PA64&dq=fixed-termlaw+contract&source
=bl&ots=hZggSFBzik&sig=ACfU3U2RPtOhZRQ3JyC
BUSk GLgbEYC8hA&hl=ka&sa=X&ved=2ahUKEw
iVhinrrcfoAhWDfZoKHULaBrAQ6AEwAHoECAgQ
Jgttv=onepage&q=fixed-termlaw%?20contract&f=false
(P3mdol mobomo 1.04.2019; 3. 38)
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RELATIONSHIP BETWEEN
FIXED AND PERMANENT
LABOR CONTRACTS

IN GEORGIAN AND
INTERNATIONAL LAW

Natia Rekhviashvili

Lawyer

KEYWORDS: Labor, Form, Contract

RESUME

This article was written to describe the main regulations under
Georgian labor law about fixed-term and permanent labor contracts. It
was made to analyze the problems under Georgian Labor Code about
regulating these two type of contracts.

Under Georgian labor code the labor contract of fixed-term can be
signed by the parties if the prerequisites strictly regulated by Georgian
labor code is protected. It means that the parties can sign fixed-term
labor contract only in few cases, which are written in Georgian labor
Code. This article has for the main object to analyze these prerequisites
strictly regulated by Georgian law, compare them to international
labor documents and give recommendations to refine Georgian labor
legislation.

Under international law, under Social Charter, under COUNCIL
DIRECTIVE 1999/70/EC of 28 June 1999 concerning the framework
agreement on fixed-term work concluded by ETUC, UNICE and CEEP
the fixed-term labor contract can be signed between two parties if there
is an objective reason and this objective reason should be written in
labor contract.

Natia Rekhviashvili
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Due to Georgian labor code there are five
prerequisites to sign fixed-term labor contract.
One of them is ,,another objective” reason, which
gives to employer the power to sign fixed-term
labor contract with an employed with ,,another
objective” reason, the employer can use,,
another objective reason” without any obligation
to prove why is he drafting the fixed-term contract

with an employed person. According to this
article the author tries to give recommendations
to evaluate Georgian legislation and practice in
labor law, gives the example of foreign country’s
labor legislation and is trying to underline the
need of good and fare interpretation of Georgian
labor code about fixed-term labor contracts by
Georgian court.

NOTES:

1.

Article 6, p. 12 p. ,,a” of Labor Code of Georgia (In Georgian)

Law of Georgia and International Labor Standards. Labor or Guide for
Judges, Lawyers and Legal Entities, p.176 (In Georgian)

Law of Georgia and International Labor Standards. Labor or Guide for
Judges, Lawyers and Legal Entities, p.176 (In Georgian)

Law of Georgia and International Labor Standards, Labor or Guide for
Judges, Lawyers and Legal Entities, p. 178 (In Georgian)

Chachava S., 2011, Recommendations for Improving the Legislation
of the Legislation on Termination of Long-Term and Permanent Labor
Agreements, p. 47-48. (In Georgian)

Chachava S., 2011, Recommendations for Improving the Legislation
of the Legislation on Termination of Long-Term and Permanent Labor
Agreements, p.51. (In Georgian)
https://travail-emploi.gouv.fr/droit-du-travail/les-contrats-de-
travail/article/le-contrat-a-duree-determinee-cdd (Date of access-
01.04.2020)
https://travail-emploi.gouv.fr/droit-du-travail/les-contrats-de-travail/
article/le-contrat-a-duree-determinee-cdd#Dans-quels-cas-I-
employeur-encourt-il-des-sanctions-penales-nbsp (Date of access-
01.04.2020)
https://books.google.ge/books?id=7_dpy2lgHylC&pg=PA64&Ipg=PA64&
dg=fixed-termlaw+contract&source=bl&ots=hZggSFBzik&sig=ACfU3U2
RPtOhZRQ3JyCBU5k_GLgbEYC8hA&hI=ka&sa=X&ved=2ahUKEwiVh
fnrrcfoAhWDfZoKHULaBrAQG6AEWAHOECAgQJg#v=onepage&qg=fixed-
termlaw%20contract&f=false (Date of access 01.04.2019) p.38
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INTRODUCTION

The globalisation of business activities resulted in flow of private
capital across the national boundaries has proved to encourage and
improve worldwide economic efficiency and welfare of the nations." As
the main participants of the global investment activities have been on
one hand, the private investors and on the other, the host states with-
in their governmental bodies, the major problematic issue throughout
their cooperation was related to the lack of explicit legally binding inter-
national regulations.? The problems related to legal consideration have

1 Chukwumerije, O. (1990). ICSID Arbitration and Sovereign Immunity. 19 An-
glo-American Law Review, 166, at 166-167.; Brewer, T. L., Young, S. (2000). The
Multinational Investment System and Multinational Enterprises. (1% ed.). Oxford
University Press, at 11-23.

2 Vuylsteke, C. (1974). Foreign Investment Protection and ICSID Arbitration. 4
Georgia Journal of International Law, 343, at 343-348.
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been viewed more sensibly since the issue has
been resulted in international investment promo-
tion, protection, property expropriation, and the
most important, dispute resolution.®> The afore-
mentioned is particularly true in terms of devel-
oping countries, where the authorities’ domestic
policy has often been sought to be intervened in
foreign trade and international investment.*

The problem of expropriation was highly
traced after the Russian 1917 Revolution, when
the private ownership in land, without any pro-
vision of compensation was abolished, resulted
within the nationalisation of all banks and as-
sets.®* The same problem was highlighted after
the Mexican Revolution, resulted in development
of the Calvo Doctrine.® The “Wave of Expropria-
tion”” was highly remarkable after the World War
Il in Eastern European Countries, former colo-
nies, and Latin American Countries.®

Whilst the creation of suitable investment
climate which would guarantee the fair and eq-
uitable treatment of foreign investment within
the depoliticised and impartial dispute resolution
system had been objective of the World Bank,
the International Centre for Settlement of Invest-
ment Disputes was established under its auspic-
es.® Convention on the Settlement of Investment
Disputes between States and nationals of other
States provides the arbitration facilities whilst the
host state of a private investor and the state of
investor’s nationality are the parties to the Con-
vention, and both the host state and private in-
vestor are agreed in written form to ICSID arbi-
tration proceedings.’® One of the main benefits

3 Lowenfeld, A. F. (2002). International Economic Law.
(1% ed.). Oxford University Press, at 391-415.

4 Chukwumerije, supra note 1, at 166.
5 Lowenfeld, supra note 3, at 392-393.
6 Ibid, at 393-395.

7 Ibid, at 405.

8 Idem.

9

Feuerle, P. (1977). International Arbitration and
Choice of Law under Article 42 of the Convention on
the Settlement of Investment Disputes. 4 Yale Studies
in World Public Order, 89, at 89-98.

10 Beveridge, F. (2000). The treatment and taxation of
foreign investment under international law — Towards
international disciplines. (1** ed.). Manchester Univer-
sity Press, at 33-34.

of the centre, in favour of protection of foreign in-
vestors has been highlighted by some respectful
commentators that: “While the concept of ‘inter-
nationalisation’ of investment contracts may be
objectionable, the facility offered by ICSID rec-
ognises the demand by foreign investors that the
contract not be entirely subject to local law...”""

CONSIDERATIONS UNDER
THE PROVISIONS

OF THE CONVENTION

OF THE SETTLEMENT

OF INVESTMENT DISPUTES
BETWEEN STATES AND
NATIONALS OF OTHER STATES

As the economic development of the states
highly depends upon the flow of private interna-
tional investment, the primary objective of the
Convention has been viewed on facilitating and
safeguarding of private international investment
through the creation of a favourable investment
climate.’? The fact that arbitration under the IC-
SID, serves not only in favour of investors but
also of host states has been further underlined
by the Tribunal in Amco v Indonesia.® Despite
the lack of the explicit definition of investment
under the Convention, the ICSID tribunals have
accepted jurisdiction over a wide range of activ-
ities, including licensing, construction contracts,
concession agreements and manufacturing ac-
tivities.™

According to the Convention, the consent of

11 1bid, at 34.

12 Schreuer, C. H. (2001). The ICSID Convention: A
Commentary. (1* ed.). Cambridge University Press,
at 4-5.; Rowart, M. D. (1992). Multilateral Approach
to Improving the Investment Climate of Developing
Countries: The Case of ICSID and MIGA. 33 Harvard
International Law Journal, 103, at 103-105.; Tupman,
W. M. (1998). Case Studies in the Jurisdiction of the
International Centre for Settlement of Investment Dis-
putes. 35 International and Comparative Law Quarter-
ly, 813, at 813.

13 Amco Asia Corporation and others v Republic of Indo-
nesia (ARB/81/1). (1984). 23 International legal Ma-
terials, 351.; http://www.worldbank.org/icsid/cases/
conclude.htm; Schreuer, supra note 5, at 5.

14 Rowart, supra note 12, at 109.
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the parties may be established through the arbi-
tration clause or within a simple exchange of let-
ters."™ Furthermore, consent may also be derived
from “the investor’s acceptance of a unilateral of-
fer from the host State if a consent provision is
contained in the host’s investment law or in a bi-
lateral treaty with the Contracting state of which
the investor is a national”.'®

Under the Jurisdiction of the Centre, both the
host states and the multinational corporations
are able to ground the dispute settlement clause
in international law so that deny of the principle
agreement will not deprive the other party of its
right to resort to the Centre.'” Giving the refer-
ences to the particular importance of Customary
International Law in terms of investment protec-
tion, Vuylsteke (1974, p.350) has argued ‘...the
Convention grants a direct internationally bind-
ing character to obligations which could not have
been secured in a classic arbitration clause...
important gaps, as they appeared in the conduct
of traditional arbitration procedures, are covered
by the general and the specific provisions of the
Convention, which complement each other in of-
fering solutions for most foreseeable situations’.

Some capital exporting countries have been
considered as being hesitant about imposing the
compulsory arbitration under ICSID upon their
investors by virtue of the point that they would be
deprived of the benefit of diplomatic protection.
It has been submitted that the development of
diplomatic protection was resulted from the un-
availability of international remedies to individu-
als and corporations under traditional internation-

15 Convention on the settlement of Investment Disputes
Between States and Nationals of Other States. (1965).
4 International Legal materials, 532, at 536. Article 25.;
Delaume, G. R. (1984). ICSID Arbitration in Practice.
2 International Tax and Business Lawyer, 58, at 60.

16 Idem.

17 Article 25(1), supra note 15.; Amerasinghe, C. F.
(1977). Dispute Settlement Machinery in Relation
Between States and Multinational Enterprises — With
Particular Reference to the International Centre for
Settlement of International Disputes. 11 International
Lawyer, 45, at 48.

18 Chowdhury, S. R. (1992). The Right to Development in
International Law. (1* ed.). Martinus Nijhoff Publish-
ers, at 121.

al law." As the protection could not be justified
by existence of a legal interest, it depends on the
parties to an investment agreement to define the
limits of such protection.?® Under the explicit pro-
vision in the Convention: “No Contracting State
shall give diplomatic protection, or bring an inter-
national claim, in respect of a dispute...”?' a host
state, agreed to arbitrate a dispute with a foreign
investor has been assured that the investor’s na-
tional state may not give him diplomatic protec-
tion or an international claim on his behalf.?

However, the prohibition laid down in terms
of diplomatic protection expires if the opposing
“...Contracting State shall have failed to abide
by and comply with the award rendered in such
dispute”.? By virtue of the efforts to balance the
interests of all parties involved and to depoliti-
cise the settlement of disputes, ICSID has been
considered as a more neutral body than other
agencies.?* Referring to the practical implications
of the Centre, Rowart (1992, p.108) has argued
‘Despite the inclusion of these provisions [Article
27; 42] in the initial draft of the Convention, the
Latin American states remained more hesitant
than other LDCs to ratify the Convention...None-
theless, Costa Rica, El Salvador, and Paraguay
became the first Latin American states to sign
the Convention in 1981, followed in subsequent
years by Argentina, Bolivia, Chile, Ecuador, and
Honduras. This small contingent of Latin Ameri-
can signatories indicates the gradual acceptance
of ICSID in the Latin American region’.

As the main aspect of diplomatic protection
is based upon the requirement that the protected
individual or corporation must have the national-
ity of the protecting state, the problems regarded
to this point could arise whilst the registered of-
fice of the company or its place of incorporation
do not coincide with the nationality of the share-
holders.?®> However, under the Convention the

19 Schreuer, supra note 12, at 397.

20 Vuylsteke, supra note 2, at 345.

21 Article 27(1), supra note 15.

22 Amerasinghe, supra note 17, at 47.

23 Article 27(1), supra note 15.; Rowart, supra note 12, at
108.

24 Ibid, at 107.

25 Schreuer, supra note 12, at 406.
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question of nationality seems to be more flexibly
approached, whilst for the purposes of the Ju-
risdiction of the Centre, the parties are able to
establish the nationality of the foreign investor
by agreement under Article 25 (2)(b) stating: “...
judicial person which had the nationality of the
Contracting State party to the dispute on that
date and which, because of foreign control, the
parties have agreed should be treated as a na-
tional of another Contracting State for the pur-
pose of this Convention”.?6 As Vuylsteke (1974,
p.357) has argued ‘The Convention is designed
to replace the classical pattern of diplomatic pro-
tection; principles of interstate responsibility do
not apply to claimant under it...while many con-
troversies have arisen in traditional international
judicial practice with respect to an alleged na-
tionality for the purpose of diplomatic protection,
this is not likely to be the case in the scheme of
the Convention’.

Whilst the requirements related to: “The Tri-
bunal shall consist of a sole arbitrator or any un-
even number of arbitrators...”?” viewed as one of
the Convention’s few mandatory provisions con-
cerning the Constitution of the Tribunal designed
to avoid uncertainties through the agreement of
the parties,?® second part of the provision, within
the following Articles,? based upon the principle
of equality, seems more flexible and gives vari-
ous of opportunities to the parties concerned.*°

Tribunal’s approach towards the establishing
of substantive law governing the proceedings
has been related to the main determining fac-
tor in the success of the ICSID arbitration since
the early period of its development.®! It has been
assumed, that by virtue of defining the applica-
ble law to international investments pursuant to
procedural terms (in terms of binding constitutive
process), the most favourable possibilities for the
parties had been accepted.3? Under the wording

26 Idem.

27 Article 37(2) (a), supra note 15.

28 Schreuer, supra note 12, at 472.

29 Article 38, 39, 40, supra note 15.

30 Article 37(2) (b), supra note 15.; Rowart, supra note
12,at 111.

31 Feuerle, supra note 9, at 90-92.

32 Ibid, at 99.

“...such rules of law as may be agreed by the
parties” the freedom of choice is recognised
and the parties of the dispute have primary com-
petence and are free by their mutual agreement
to determine the issues relevant to choice of ap-
plicable law.3* Referring to the circumstances of
selecting a particular system of law, Schreuer
(2001, p.559) has argued ‘The parties may be
influenced by a desire to create greater certainty,
by a preference for a law with which they or one
of them is familiar or by the wish to maximize the
legal protection for one of them, most notably the
foreign investor’. However, if the parties could
not reach the agreement, then according to the
residual® rule “...the Tribunal shall apply the law
of the Contracting State party to the dispute (in-
cluding its rules on the conflict of laws) and such
rules of international law as may be applicable”.*¢

According to the references to the scholars
of the Convention, it has been defined four spe-
cific occasions under which an ICSID Tribunal
applies international law,*” namely: “where the
parties have so agreed; where the law of the host
state calls for the application of international law,
including customary international law; where the
subject-mater issue is directly regulated by inter-
national law; and where the law of the host state
or action taken under that law violates interna-
tional law”.®

By virtue of the paramount importance of the
choice of law for the final result of the arbitration,
it is possible that the parties will find quite difficult
to agree on an alternative to the fallback provi-
sion of the Convention.*® In the situation con-
cerned, the Convention provides that regardless
to what system was accepted by explicit choice,
the tribunal is barred from bringing “...in a finding
of non liquet on the ground of silence or obscuri-
ty of the law”.4°

The great significance of the Convention in

33 Article 42 (1), supra note 15.

34 Amerasinghe, supra note 17, at 47.

35 Schreuer, supra note 12, at 596.

36 Article 42 (1), supra note 15.

37 Lowenfeld, supra note 3, at 459.

38 Idem.

39 Amerasinghe, supra note 17, at 54.

40 Article 42 (2), supra note 15.; Ibid, at 54-55.
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terms of enforceability of awards has been highly
underlined by Dalaume (1983, p.801) “...the great
advantage of the Convention over other interna-
tional conventions regarding the enforcement of
foreign arbitral awards is that not even public pol-
icy can be raised as a defence against the bind-
ing character of ICSID awards’. The Convention,
stating: “The awards shall be binding on the par-
ties...Each party shall abide by and comply with
the terms of the award™', and providing further
several remedies, makes it clear that these are
the only remedies, and a party may not abide by
the award only to the “...extent that enforcement
shall have been stayed pursuant to the relevant
provisions of this Convention”.2 The Convention
provides three possible remedies according to
its provisions, namely, “Interpretation”,** “Revi-
sion”,* and “Annulment”.*

Article 54 (1) of the Convention provides that:
“Each Contracting State shall recognize an award
rendered pursuant to this Convention as binding
and enforce the pecuniary obligations...”. The
binding nature of the award, as the basic part
in the concept of arbitration has often been ex-
pressed in terms of res judicata.*® As mentioned,
only “...pecuniary...” awards could be enforced
under the Convention, and enforcement regime
does not extend to non-pecuniary awards, such
as injunctive relief.*”

Under a private investor’s point of view, the
most satisfactory dispute resolution process must
be associated with the realisation of an award ren-
dered against the state party; otherwise the hope
of obtaining redress against a recalcitrant state
party would be illusory.*® As Chukwumerije (1990,
p.178) has argued ‘The task for the drafters of the
ICSID Convention was to balance the need for a
guarantee of enforcement of ICSID awards with

41 Article 53 (1), supra note 15.

42 Idem.; Amerasinghe, supra note 17, at 55.

43 Article 50, supra note 15.

44 Article 51, supra note 15.

45 Article 52, supra note 15.

46 Schreuer, supra note 12, at 596.

47 Buckley, R. (1992). Now we have come to the ICSID
Party: Are its Awards Final and Enforceable?. 14 Syd-
ney Law Review, 358, at 368.

48 Chukwumerije, supra note 1, at 178.

the insistence of foreign state that domestic laws
of state immunity should not be disturbed’.
Two-level process for enforcement is pro-
vided according to the Convention; namely, first
stage, related to the recognition and enforce-
ment of the award by each contracting state
under the Article 54(1), and second stage, “Ex-
ecution of the award...” pursuant to Article 54(3)
of the Convention.*® The execution of an award
can be followed after the courts in the country
concerned had recognised the award.® Under
the Article 54(2) “A party seeking recognition or
enforcement in the territories of a Contracting
State shall furnish to a competent court or other
authority which such State shall have designated
for this purpose a copy of the award certified by
the secretary-General”. On the other hand, Arti-
cle 54(3) provides that “Execution of the award
shall be governed by the laws concerning the
execution of judgement in force in the State in
whose territories such execution is sought”. As
assumed, the latter stage had made it necessary
to use the coercive powers of one state against
the property of another.®® Furthermore, it has to
be underlined that at the stage of execution, the
laws of the state where execution is sought re-
lating to sovereign immunity will apply, by virtues
of the operation of Article 55 of the Convention,
stating: “Nothing in Article 54 shall be construed
as derogation from the law in force in any Con-
tracting State relating to immunity of that State or
of any foreign State from execution”.®? So, whilst
the immunity from jurisdiction does not pose any
difficulty under the Convention, immunity from
the execution has been related to the limitation
on the efficacy of the Convention’s enforcement
procedure.’® Referring to the aforementioned
issue, Buckley (1992, p.369) has argued °...the
restrictive doctrine of sovereign immunity from
execution has grown in influence since the Con-
vention entered into force, particularly in those
developed nations where financial centres and

49 Buckley, supra note 47, at 368-369.
50 Article 54, supra note 15.; Chukwumerije, supra note
1, at 178-179.; Amerasinghe, supra note 17, at 55-56.

51 Chukwumerije, supra note 1, at 178.
52 Buckley, supra note 47, at 369.
53 Idem.
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assets are likely to be located. Accordingly, the
successful party willing to engage in “forum shop-
ping” to locate assets in jurisdictions with narrow
immunity doctrines now enjoys good prospects
of successfully enforcing award’.

EXPANSION OF THE ICSID
ARBITRATION THROUGH

THE PROVISIONS OF BILATERAL
AND REGIONAL INVESTMENT
TREATIES

The proliferation of Bilateral Investment Trea-
ties has been understood in the light of the chang-
ing legal climate for private investment over the
past few decades; more specifically, by virtue of
drafting of the International Centre for the Set-
tlement of Investment Disputes Convention.%
Whilst much effort had been made by scholars
to find the ways and methods for the promotion
of private foreign investment in previous years,
the main problem was associated with the lack of
an appropriate means of settlement of disputes
between foreign investors and the host states.*®
It has been submitted that, by the existence of
such an international forum, it would give private
claimants international jurisdiction on substan-
tially the same basis as states claimants before
the International Court of Justice, and thus such
clear methods for the settlement of investment
disputes would contribute to an improvement of
the investment and thereby promote the flow of
private foreign capital.*®

Under the recent American Bilateral Invest-
ment Treaties, one of the options available for
the arbitration is under the auspices of ICSID.%"
In terms of the efficiency of ICSID Arbitration,
Walde (1998, p.10) has argued ‘While the first

54 Gallagher, N., Shore, L. (2004). Bilateral Investment
Treaties: Options and Drawbacks. 7(2) Internation-
al Arbitration Law Review, 49, at 49.; Harten, G. V.,
Loughlin, M. (2006). Investment Treaty Arbitration as
a Species of Global Administrative Law. 17 European
Journal of International Law, 121, at 123.

55 Idem.

56 Idem.

57 Lowenfeld, supra note 3, at 484-485.

BITs encouraged submission to international ar-
bitration, the 1965 ICSID convention provided a
ready-made mechanism (arbitration rules, pro-
cedures, supervision in an institutional setting
and an enforcement mechanism)...’.®

As there has been increase tendency in many
Bilateral and Regional Investment Treaties to sub-
mit disputes to the International Centre for the
Settlement of Investment Disputes, consent and
applicable law to the disputes has remained the
cornerstone in the aforementioned case.*® One
of the conditions when the international law is the
applicable one to the disputes “...where the sub-
ject-matter or issue is directly regulated by interna-
tional law, for instance a treaty between the host
state and the state of the investor™ has been the
most useful category, as numerous of Bilateral In-
vestment Treaties have outlined substantive provi-
sions relating to the obligations of the host state,
and have provided for adjudication according to the
ICSID Convention as one of the available options
for the dispute resolution procedures.®

The aforementioned is particularly true in
terms of the provisions of the Energy Charter
Treaty, which has succeeded in achieving the
status of a legally binding Convention.®? Accord-
ing to the Article 26, entitled: “Settlement of Dis-
putes between an Investor and a Contracting
party” of the ECT, compulsory arbitration, at the
option of foreign investors against governments
for “...an alleged breach of an obligation of the
[latter] under Part Il [ECT]...”®® which concerns
the promotion and protection of investment, is
provided.54

58 Walde, T. W. (1998). Investment Arbitration under the
Energy Charter Treaty — From Dispute Settlement to
Treaty Implementation. The Centre for Petroleum and
Mineral Law & Policy University of Dundee, Scotland,
UK. http://www.dundee.ac.uk/cepmlp/journal/html/
Voll/article1-10.pdf

59 Sornarajah, M. (1994). The International law on For-
eign Investment. (1* ed.). Cambridge University Press,

at 267-268.
60 Ibid, at 459.
61 Idem.

62 Article 26 of the Energy Charter Treaty. http:/www.
encharter.org/fileadmin/user_upload/document/
EN.pdf; Walde, supra note 58, at 2.

63 Idem.

64 Idem; Maniruzzaman, A. F. M. (2004). Energy Charter
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According to Article 26 of the Energy Char-
ter Treaty, disputes which had not been settled
“amicably”®, can be submitted at the choice of
the investor to national courts, in according with
contractual arbitration or to arbitration under the
Treaty, where the Investor can choose arbitra-
tion from: the ICSID convention,® and the ICSID
based “Additional Facility” (if either home or host
state of the investor is not a member of the IC-
SID Convention).®”

One of the most significant feature of the
ICSID Convention could also be highlighted by
virtue of its provisions, aiming at minimising the
political influence and thus providing impartial ar-
bitral proceedings which could fairly be treated as
crucial assistance for the private investors, espe-
cially operating within the heavy industrial proj-
ects (included upstream petroleum investment),
and thus requiring large capital investment under
which the political risk is always one of the great
extent.%®

Treaty Arbitration (Investor State) in the Asia-Pacific
Context. 4 International Energy Law and Taxation Re-
view, 101, at 101.; Walde, supra note 58.

65 Article 26 (1) of the Energy Charter Treaty, supra
note 62.

66 Article 26 (4) (a) (i) of the Energy Charter Treaty, supra
note 62.

67 Article 26 (4) (a) (ii) of the Energy Charter Treaty, su-
pra note 62.; Walde, supra note 58, at 33.

68 Walde, supra note 58, at 4-5.
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0OO00 EMEM0ody

bodotoenob comghmto
9860m30b bobbogenm nboggbohgho, obopotgdnemo
3rm9bmE0

bO4306dM LOMY33d0: Vbodoymo, dmzammgmodo,
babodoMomemm

060390 MH™M39 LOLbEOL LOFOGMHMOL MGME0O EOBOTOHMOL
300Mm3mM0b900L MVIEN603g FMGHIOL 036MOL. OBOTOYIOL go-
0m3m06900L (3OMBZIIMO BMGHIO0EOL6 O M-9O M0 BMGIVO
J0mMdo9@Mo0m HoYbomo @Obodo mgon. bobbmolb LodoHmemolL
M9m® 0030 3O6300MYOYMO FMLOBMYOOL MOBOLAdE®, OBOTOY-
om0 d90dmado hoaboem 0gboL Hmam®mE3 0Jbhog®ao dmJdggdom,
0Ly YBMIJIgOMO0M — 30LOYH0 dMJ39EY00m." 0LOE OMLOBNTBOZ00
H™M3 096H007Mm MoHa®OHYMO30 30b6oLL3V39090 YIMJIgEMo0m
BhO@abomo OBOToYmMoL LLZOOLDZLY WMEIOL. MPYFBEY, FOM39-
Jm Jg0mbz930m0  330MoR030300LOL LOZdOME dbgmo bEydo
90MmJ3gmd0m HOHbomo gobdMmObo OBOTOYMOL 30305360 LO-
gOmnbob Jgdgda69mo @gmMagdhgooLogob. bonbhgcMgbmo oboE HMI
3MbH0bgbH Ym0 93O ™mM30LO O LOGOOM LOIOGMMMOL JgggybgoL
6oL OOLOWMPYHIHOE ZMBHGOLHIYMO FoEFMIVO JIMIIJO M-
000 HhoYboMO EOBOTOPMHS0L EOLFOOMOOBY.

Joedmymo LOLbMAOL LOJTOG MO, JFMIIgO Mo, HOHbom
©OBOTOYIMYOO® dOB0LOMOZL NLYM gamMbz9390L, HMOYLOE 3060
LOZYMOMO YIMITJO MO0 dbMGF0gEMadL LoLboL LOJOOHMMOL
3M99L0m FOMZOTMOLBNBYOYINO EOBOTOPYMOL HMIgE03g 3gdo-
©396MmmdOL. 3obOLLZV3Y090 YFMJIgEOMIOL MG doMHomOE LobyL:

1 mbzodgomo m.,2002. boobmggmml Lobbenol bLododmomoa, Bemgowoa bo-
Poeo, mdogmabo, g3. 114-116.
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3oLo®ngzo30d 30M39mm MH0gdo JoOmymo
3099L0L oEAaMIdL gyHEOBMOL. LOLLMOL
LOFOOHOMOL  3MEIYJLOL Zgddm BoBomobL
bm®M3g00 30GOMO0mO®  JgLodmmo ™M
38980 ©OOYMUL!

e bHMMIxo0, OHMIMIO0E 30M3gaem Jqo-
mbg939030 IJMmombmzgb 30MH0LOZOO
0Jhog® dmddgadoL o dLgmo bm-
09000 3OM30mMOLBOBYOYIO Bobo-
30609000 0GOLYdMOOLOL, TgLGHgmng-
0900 3MmIgLob 3a®dm BoBommom
30m30m0LBOBYOYMO (30 3IIMO 3Y-
bemol 39080396 MOO. FOZOMMOMO,
LL3-0L 129 Tgbemo 0B9LHOL LOLLMOL-
LOFOOMYdG03 30LYbOLAZJOTMOOL
©OgbdoMadmmonbomaal, gL Igbemo
0agoL:  LLogmEbmobomgzob  LOTNT
3a3M3dGMHYMO030 AYmxoLOM30L OYEO-
Y690 OO 0FZOMOO FOLOIYWVIOIMO
©Ob3OMad0L gonBa3zm Mmoo MY OIbO-
3039L 899dam™m dobo EObIOGMYOO Mo-
300m30L ©6 LbgoLM30L LYGOMBYMmO
LogGMboL JggaboLb goMadg, OaMgm39
©Ob3oMmadolL LogomHMagdoL JgghHymoo-
690MMdd  LOMOBOE™M EVBYLYOYMY-
00LOMZ0L 06 30MHOLOMZ30L.“ 03 (Ho3oL
©O60TOYmMgo0L 390096 MO0L JgbL-
GHYmMadd ymazgmmzoLb 30Mob 3oLoYe
0mJdogadoLbmoOb 9.0. PIMIJIgOMdO-
LOOL OOOL EOIO3T0MHYOYINO.

e DbM®MIgo0n, HMIMYo03 99030396 30M-
0306 03MHdOM390L. dLgMO JOgYdg-
00 JgLodmagdgmod Hogbom 0gdbou,
Omam®iE 0mddgogdom, oby JomJag-
O@MO0m. 3080mMomoOE, bL3-obL 108 3y-
bemom gomazomoLBobgdgemo gobdMob
033m9mmmod  dgLbodmgogmod HoEY-
boem 0g6oL, GmamdE dmdigoadom

2 ddqoodgoemo J., 2011. Lobbenol Ladobmamoa,
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PROBLEMATIC ISSUES
OF QUALIFYING CRIMINAL
OMISSIONS

Tatia Dolidze
PhD, Associated professor at the European University

KEYWORDS: Crime, Duty, Court

RESUME

Criminal code of Georgia (7" article) defines crime. According to
this article main element of a crime is an action. Action is also the first
and the most important element of actus reus in Georgian criminal law.
In this case, action includes not only criminal activity, but also criminal
inaction. According to Georgian criminal law, there are two forms of
inaction: typical inaction and mixed inaction. Mixed inaction is much
more serious crime than typical inaction. While qualifying inaction the
most important issue is the obligation on action, whether it was be-
cause of profession, previous action or special relations with the victim.

The research includes detailed review of Georgian criminal law in
the field of qualification of criminal inaction. Georgia belongs to conti-
nental law system. There is big difference in this field between conti-
nental law system and common law system. In continental criminal law
system, every type of inaction is a crime, while in common law system,
typical inactions, like leaving person without help in danger, is not a
crime. Main aim of criminal law is to avoid harm of such values like
life, freedom etc. That’s why it is important to prevent such harms. The
research includes analyzing of this differences.

The most important issue while qualification of inaction is practice
of Georgian Supreme Court. So, the research includes detailed review
of Georgian Supreme Court decisions in this field.

To sum up, the research includes following issues: Theoretical re-
search on qualification of inaction, practical recommendations, review of
Georgian Supreme Court practice, specifics of common law countries.
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36009600, R0cnmenmzgoob d9E6090Hg00m0 MJhmo,
0bo®0no 30689006 g0ycH0l bobgenmool Jotroyemo
9603960b0hgHob Jotrg9cnmenmgoob 396¢h60b bgemddmgobgemo

bA3396dM LOMY3350: M0baz30LHYO0 JBRMYOJ00, JFEFHILMOHOO,
96m06030 LOHIYOBOO

0369060030 960L LOTPYOMYdOm OVEOTNOBO OBOIYOOLMOBO-
39 064g0L 3oMgLodyommML o0Mmdgaol, 89389306900L, doodEMYOOL O
03YoMmadL IO M0gOHOMBOL LOBMBOOMYO0L Lb3o Bg3mgdMOb. Fo-
GO 0300V, Ym39mMmo 3Mb3IMIHIMO HGOOOE0IYMO 9bd FM(393Y-
a0 LOBMEOOMId0L BxzMIdOL MOBOEFLbMZMYOOL FMITBMBBHYMO
»3900%. 900 0303OMIMO® 0MH0L 3MEboL JgbobzoL LOTYOMY-
00. O3 IBO® EOEOO 3MEYIYE0 960L LOBBOZBMOOM, HBMFOOQ,
3IMHyOYMmo 39333000 9M00, 300 JRG®M demog®oo o 9boL Jgo-
J369m0 LOBMZOOMYOOL GO MMOO. OAMIOBOGY 0g9EOb, LOZLY-
00 MM3033M00, 30d300: HGHOOOE0IYMO 960 OHOL dEOINO60L
39mdabL, oLY3g, BMEYTIMOo LOBMBOOMYd0L (M9daL, gmbogydo
533800, 9oL, LObyEMABOBML FMJOMMOJggoal) M30MMO0L FOb-
aLOBMZMGMO FMOZOM0 BOJHMM0S (FOG., dLY39, 3603369 M-
30600 HMOZ00 @O FMJOMOJIMOM030 0G0HMOV). 369060300,
439mo bgmobyBmgdd OMEIOIM0S ©EO0(330L 9B, MMBMM3
O®OOEYMO FIWAHIOIMO 3J3Z0EOIMOd OO OOEZOL FMEY-
3o LObyEABOBML FMJOTOJgMO M0B6a30LHYMO (96MIGM030)
IBIJOY00.
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960, GMamM®m»E dMmEgdgmo LOdMFOOMY-
o0L B93m MmO MObOEbMaMYdOL 3MIBMGDHY-
oo LO3MEY, 890dMgdd 0YMVUL:

e LobygmadBogm 9bv;

e JM(E3gdycm LobygmMIBoxwmdo oLHMG0Y-
a0 06 30g36M0bHo gmbogado YoEodg-
LMOOL 9bv;

e 3m399ymo  LobymMABogymL  Lobgm-
360g3m 9600L LObgLLZOMOY, BMIGMO3
993060 ROMGI0m 9OLYHOMOL 03 Loby-
mMaBoxrmL 9gOHOM 3Mb3GgbHImm dbocmydo
HIOoHOG0YmMo @oomMgghoL bobom;

e JMmE3gdymo  LOdMROOMYoOL GMIY-
m0dg ByI6oL 3ghY39mgdo (LmEOMY-
®0 ©oomagdho, 3OHMBILOYMO OO
mgdho, JoOgmbo, obam...).

39306H9LMOOL 9bMOMNZ JBMIOddg LO-
70600 EOML JoMGYLOE 8603369MM3Z0600,
30MH390m ®0gdo 3o30M330Mmm IMEBYIYMO
LODMBOOMYdOL BYoOI®O 9gbMOG03-90b0-
3360 oLHO®0O, HOZOL, 3MmMobh0zxdHo d0d-
6900000 O3MIOBOMY, BMIEIG g MmO 9b0L
0gmbg LOBDMBOOMYOd 30BOBINFOOHMHYMOE
3boO@ade Lb3zOOOLL3VYEMZO6 LODMFOOM-
90900@, 0b 3oMogdom: bbzoEOLLb3d 9boLO O
3IbHIOoL 3JMmbY LODMFOOMYdJ00 — 9O MY-
b6m300 gmbMLOE. TgLoOoO30LOE, LOYOmO-
dommHobm  3ObMBAYOMMO0L gomaomabbo-
6900m gbmOMm030 IJBMIOgdoL  ©OE30DY
LOJYOGOHOLOL 8603369MM3Z0600 MY LO-
bgmaBoxrmIo HGYOMIPOHOE dGOLHdYMO JI(3O-
®aLMdOL LHOHYLOL oM 33930: MY 9oMOG®030
lgmbogy®o Jo30MmH9LMOLY, gL IFEFOOILMOL
obHO®ogmo  (03h™mJomba) JFEFGOILMBOO
0y 303MO6hHo JIE0MYLMBOY; 3va., doLYMmo
LOY3IYOOL TPYO 39OHOMEOEOL ZoM3vboodo
abmammd domombmonm my®gob 3dmdmo-
76 960L 9GO 0g3L ,H9a30mMbIMO Vb6 JYIEMY-
LMOOL g60L” LHOHYLO, 30T0b B MEYO V3330600
LAHODHYLO ©g3L, 30g., O®IYLYM 9boL bemBbygmdo,
00306 GMmEo GOILIMmMO 960 BOTOINMOE OO
0oL LMAbgmoOL GYL3YOM0Z0L dO3HMIJOMBO
19306H9LMOOL 9bo. BobOLEVMZg OM3603603,
O®MI LOOFMMO 39BH0oMET0 3MEOHNBYHOYINO
m0b6a330LHIYIOH0 OO JM603IMH0 0EIMMMIYI9-
00L 069MHE00L OdMm 3MLEHLOdGMMO J39Yb9od-
80 J@3OHm 3OHMOMIdYMHod gbmdM030/9mbo-

3360 383009LMO0L LHODHYLOL ObBLOBMZMO.
94390mm BOMIMOEg60m0d LOJOOM3gEN ML
96m06030 3MMOH030LO O LOJOOM3gMML
96moM030/9mbogaho  JoE0cdabmogdoL  Ig-
LOLYO dmMM 3gMHoMmET0 ZodmIJ39Y690y™mO
3393900L 3G0H0ZIIMO OBOMOdO.

bLAJIMOI3ICMML J6MBMAO30N
3MO0030L dOMOMMA0
B6abbaddo0

d3.6. 306390 0MOLEMGYIMOEOL OM-
LYOMOO LOJOOM3gEMM™ML ghmoobo  Lobg-
mdboxrm — JoGHommob gbhmoobo Lobgm-
06ogm, GMIgMOE 3MOEO3Y OOLOZMIM,
0MAMLOZMgmM O LEJbGOHGm LOJOOMZ9EMMUL.
obhmdogmo Byomgdolb dobggzom dzg.6. IV
LOY3Y09To JuzoLo O WOMBOZHOL B0
0OmMMJ0bY03mo JOoOHMImOo dSOLHdMOEO 3Zo-
bhobg 3mMHadoLEmoL 333mMgeMmdodY (VI Lo-
33969900009). ,LOJOOMZgMMLY  Lobgmom
JoeOmzgmmo ghmoobo LobgmaBoxwm 0bY3
0mMm®dobo XI LOY3Y6YTo O VOLYdMOOO
XV LOY3Y690@y. 03039 LObYMBMEYO0m,
903M03  gogomadom Jodg  Hadobhm®o-
00 9Om0060 LobgmIBoywm 3093 9O MLy
0mMm®dobo 1918 Bomb. bbgo 39GHomEYod0
LOJOOM3gM™M O6OBY3MYOYIMO Y™ 3O O-
-30HoMO JOOMYMIbmM306 LOTIRBRM-LOIMO-
360m900@ (009HgmoL LOIgHBM®, dBbOdgMOL
LOFIABM, 9a3M0LO, JoGdmma, 3obgmo, MmE0do,
LOIELI-LOOMOOOEM, 3IHal LOIMOZMM); gL
LObYMIBOBMYOMH030 BOGTMBOJIbYo0 LbZO-
©obbgo 03396M00L go3mgbolL d3gd 0MLYOMO-
696 XV bOY3Y60O6 XIX LOY3Y6I0®Y, 30MY
00m0 OO BoBogmall m3y3o300/069dL0Y oM
0mobabod HGILYMOL 0339003 (IWO ™ dEOMY,
XVI-XVII LOY39699030 LOIELY-LOOMOdOZMVL
— LOBLGYO LOJOOMZIMML — VB69gJLOO gobo-
bm®HE0gMmo MLAdMGMOL 03396M003). EMIY-
096(yM0 3mMBo(399900L LO®YJ39mMdy J9330-
demno 3mdgdzom, MmA by oMy 23 LOY3YLbOL
306003MmMd0T0 JoOmYmo 960 oym o3 Loby-
m3BoxrmyooL LobgmIBoxwm 9bo, LOJoOMmM39-
ambL 93emoLOOL M3MmOLALOLYMYdOL 9bo O
JOOM39mMmMO 36036MOGHMO0L 9bo.
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obHMGogm  g3mJgodo GOIYMOO Homo-
©03-006039M0 30O LMOYOIOL JobMOG03Z

JBY09009 LOJYOOGO, MPIEO BOIH0O, ™3

MO 3om3mmMohogye 3gmdo dMOLYOY

LOJOOM3IMMT0 Y39MmO 93MmJodo OGHVOYOH MO

JobmLo bMaOMOO O, gLodddLOE, LO-

JoeOm39emmL LobgmMABoBMI0 JoOMPMOL go-

®Eo bbgd MOIYB603Y 96O BYbJBFOMbOEYd-

©0. 03 M30MLOBGOLOM LOOBHIOHGLM FBMOO
33093L ,JoOHomob Ebma®goodo”, GMIMOL
30bg30mO3 96 300093 d3.6. IV-III bLOyzydy-

9030 LOGJOOMZGEMT0 MOBOOOLYOMOY TY-

009380 96900: LmAbYMO /067 IOHOGOH IO 9bo

- 0.0/, JoOomymo, bodoMymo, dLYOHIYmO,

906HOYMO O d9Gdbgmoa. ,5Lg 96060 03MEIL

4mza39mmo 39x@gmo  JOOHMMOLOMY, FOFOMO
©O YOMO*!. 03039 39MHom@dn LobgmMaBo-

RM 9600 3odMEbOOEOO JOOHMIYMmOo gbd, Mmy-

339, bbgoOLbgd dMmogMo LobgmaBormygooL

3039b0L J393 3mJEoa LoJoMmzammao,

bLb3o 969003 OJHOIMOE® 0Yym ZO3MYHb690Y-
m0o. LOFJOOHMZHMML oo LObgmMABoxwmL
0MOLYHOMO0LY O dMmoghHo bygmMoLYBRMYOOL
306HMd9030(3 IGMOZOM9MbozMo dmbobang-

MO0 333000MO0060M MOBOOOLYHOMOO O

OGHOLMEYL BOdMIMHoMO gbMdM030 O MY-

mMOan Mo Jxi3emgdgool dgmobzolb Logombo,

30069 Logodmzgmmdo GILgmoL 0339MH00L

3000(hm™mbyo0d®Y (030L dgbobgd ab. gzgomm).

LOJOOMZIMML d0M3gmo MHYLEPOMOZ0L Zo-

dmEboadolb 89893 30 96MOM030 JJWENY-

0900 330Q0Mm@ d006gMo  LOJOOM3gMM™ML

3M0OLAHOHYE0OT0E, BMIgMo Jomadym 0460

1921 Bgmb. 90939, LOJOOM3ZgMMM EOO-

34hm GOyLgmoL LOOFMMO 0839003, oL

300M3E 9L 3MBLAOHIBE0O BOIJHMIG0ZOE® O

03mJ3gYOYIV; MYV, JOMOIM030 YBMJOY-

00L 3030OMYMYO0m IGHO® LOYIDOOMIOMO

LOJOOM39MML 30M39mM0 ZMBLAHOHIYDHOEOOL

03009000 by30. 3ghdmE, LobgmIBog™m 96o-

LO O PYIEOGOGLMOOMO goMIGDHN30 JBNYdY-

00L MYAdL gbgoo 5 3ybemoa:

1 Jodomoal gbmghgds 1955. Lodmb goybhodgo-
ol godmggds, @mdo 1. Kartlis Tskhovreba
(Georgian Chronicles), Simon Kaukhchishvili edition,
volume I, 1955;

https://sites.google.com/site/tskharoebi/home/kart-
listskhovreba-leontimroveli

BMao0 ©J6IMMIBIB0, 3IbMO 3. Logo-
6Om39mmb LobgMIABogMYd®030 960 dMOL
JoOmIYmo 960 (0Jos @O J390mMOE bod3oLAV
Hgdoo — (.93.).

0)a30 IV, JI;MM36IM  J3B0mMILMBAMIY
JBMJBI60, TILMIO 129. o6 Jgodmgodd
3900030mL  LogdoOHMm3zgemmL  GL3YOMO-
3oL OMBgm0dg gOHM36IMo JIFMgLMdOL
®O30LIBOMMO  LOBEOOI-93MBMBNZYOO O
3IMHIOIMO  3OB630Mm0M900, ZobLo3ymeg-
00m 90LO EIEVY60m LEOZMO-OMBGOEO O
9gOHMIbIM-3MOIOIm  LOJIgMO  TJobogho
30OHMEO-30339M00. Yzamob d0gdgLb IBYod
LBgO ™ML, 3093OML O 0MO30MOZML YOO
96099.

dabtm0 135. gdmz363cm J9306H9LMOOL
L3MEMOd0 LEOZEYOL LESOAMYOL 6033300 Lo-
MoO30MHO3M 960d9.

dobM0 136. o30mMMmOMH03 330G M39-
Mmool @obamgddo, LOOE ghHmo GM3IY-
mM0dg 9eOm3bmo JoEocmgLmod dMYdOHYOO
Y39mod dmgdomogdamo 20-%-L, 08 9Gm363em
3030MHgLMdOL dmmbmzbom BLFJMMOY ©O
LOFAOL BOGAMYdY, LOLYMIBoBM O LODM-
300m90M03 OBoLYLYMHdOT0 TJgBmMMYdYM™
1600 0469L LObHMABO@™Mm goHOLMVE gBHMO®
00L EYVYBODYDOE.

dabtm0 137. 06O JoOhmzgm ©9330hoML,
GHMIGEMIOE LObgMIBo@™M 960 LOZTOME OM
030oL, d93dmoo 3oGmodgbhdo Lohyzo Bo-
®3mbmg3oLb ©aEOgbom, GMIMOL LBEMG
00M3306L BoboLENG BOOYFIOL oM NOIY-
BbhoL 3M9dON0YAL. OB OMgd0m ByLL 3Ob-
LOBMZMOZL 3JObMBO2.

3830J6OMY, BOMAMEOagbomo m3y3qbhy-
60 30LOMO 3MTYOHOOL O® Logo®dmMydL. 9om-
06030 IBMYd900L EOE30L MZOMLOBGOLOM
090MIYMN0 FMOHIPYM0Hd9000 JoOm39em0
3mmohogmbgdolb 309G 100 Bmob Bob domy-
03 LObyMIBoW™ EM3YdgbhTo.

LOOFMMO 39 0oMmEOL 3MBLAHOHYEOYOL oF
06 30bznbomog, mYdEo, om3603603, ™MD
»30M039 @O 000hHMbyL* 3B0b3o3dom dmJdg-

2 bododhmggmml 3@bbpopmgos 1921.
http://constcentre.gov.ge/failebi/1921 clis_
konstitucia_33442.pdf. (oodemhdgde: 08.10.2020 ).
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@0 LOOFGMMO 03396H00L bgmMOLYBENYdO O-
06(h9®9LYOYMO oYM, OgdOGEO LOJOOM3ZY-
m®mL ,3030M9LOOOMO” HOMOIObMIO O GO
d90dmadd 093M0 Mm9d0o 3ogyzobo Johomygmo
9600, GHMaMOHE Johmazgmmo ghmzb7ymo
9600L, 39MOEVL6. 03 d0d6om, LL3OEOLLZY
@OML LOJOOMZgM™MT0 (/30330L0030) OGOLY-
0JMMO dMYPYMMO0M @OOMIJHo odmobo-
©o0 9.6. ,50696Mmgom gbo* my JagodmgLbm-
o0L gbo:3.

MObO3gOOM™M3g 306HM™09030 LObyEMABO-
g™ 960L (969000L) LAHOHILOL EOE30LY O
96MmOMH030/9mMb0396M0 Jo30HgLANdYOOL 9obMo-
030 JBY0ogd0L OE30L 3M0b(E0390L gob-
LOBM3®OZL FMEYIY™MO J39Yb60L 306MBIYO-
mMmOod O LOYGOMOTMOOLM MIYI6(HYd0.
©O3MYZ0IOMMO0L  OMOAJooL  EMOEOL
(09.05.1991 6.) LOJOOHMZIMM™ML VMOVGYOYINO
093L yzagmo LOYGOHMOTMGOLM M3Y39oHOL
36MH030MH0; 39OdmE, LOJOOMZIEMML JBgbogLo
LOOFM™ML 1991 Bamab 15 LY HYFOHOL EOEAY00-
m9o0m LOJOOM3gIENMT0 dOMMOT0O OOINO-
60L JBRIYOOMO LOYMZIMMOM HZMOMO(E00
(1948 Bemab 10 9399096 0)*; GOHOBOEOOY-
09MmM00 ,9MHM367MM 06 gMmb03xc, Hgm0gz09c
@O 9b6mOMm0g P33E0MgLMOdOMO JBENYO9daL
dgLobgd 3ogdmL 1992 BEMOL EYZMOGOE0Y”.
doemodo Jgbymod LOGOMOTMEOLM  30gHo
,0O3MJOMOGM O 3MMOHNIYMO JWIH05o0L
dgLoObyd*s, dogMmL 1993 BemolL 3960L YIMO-
MHo(300°%, 00300600 YJBPMYOOMO ©O doMHo-
MO MOZ0LYRBRMIOOMO OEZ0L 3MB396(300°

3 3[)313@(*)60[)00730[) 3(4)6@0(9 ob.: - %nodoéodg,
0. godogodg 2011. Jobmggmommmgool m@ggo-

Go ©ogqgdge 1917-1935 Hengddo, mdogmabo.
30dmdgdmmods ,mboggdboemo®. T. Putkaradze,
I. Vashakidze 2011. Two Types of Planning of
Kartvelology in 1917-1935 /Comparative Analysis of
Positions of Ivane Javakhishvili and Nicholas Marr/,
Thilisi, Printing House ,,Universal”. http://dspace.
nplg.gov.ge/handle/1234/315604 (). qnpge®@edyg, 9.
©o©0dbo, @. ghmdoo 2010. ,93Hm3mo Jobgoo
6)380(06'3@0 06 "3860(4)3[)(*')60[) 360[) 83[&0535” (?0
bododmggmm®, dymoonbo, g3.29-48.

4 http://www.parliament.ge/uploads/other/132/132676.
pdf (odmfdgde: 08.10.2020 §.).

5 https://matsne.gov.ge/ka/document/view/1398335%-
publication=0 (wodmfhdgds: 08.10.2020 §.).

6 https://www.ohchr.org/en/professionalinterest/pages/
vienna.aspx (odmfdgde: 08.10.2020 §.).

(™30, 1950 6ol 4 6mMmy3dgM0)’, JgmmL ML-
mmb ®93m39bOE0g00 9hmabym ydEodg-
LEOOOMO HOMOIMN3 W HOJOMOb OZO330MY-
00 (M9dg®30m0, 1998 Bgmo)® o mybooL
93m396@0(30900 (LY9dhH9309c0, 1999 6.)°.

9360 ™MLOOFML Bobodg VMYOYMO ZOMMEOY-
09madaL JgLodOd0LOE, LOgOOM3gmmMmL by-
amoLyBMYdO3 2000 Bmob 21 00630ML bgemo
dmoBgMo HOOHM 3MB396300L gHM™m363m
30306H9LMO0MO  TgLobyd“. LOJOOMZgMML
30MHMOIbH30 08 OM3YIGbHoL MOHOBOZO-
(300 3mOb060 2005 BgmL™®,

1999 Bogmb LOJOOM3gMM3 dOMM™  3o-
MEYOIMY00, MM 3o OEgL 93O MY
Joemhoob Mgaombymo 0b Y3Eo®gLMdOL 9bg-
00L 3gLoObgd” (,960L JoMdHooL®); MIYIEL, Gogo
309999000 303M MY BIOLOYOO 0T J3o-
60L3bgmMOL MohogoEMYdO™M.

LOJOOM3IMML dMMM ZMBLAHOHYEOVT0E
03030MEOOO 3obLOBMIMYMO OHMaM©OJ3 J39Y-
60L EMB0606¢H0 IMLObEMgMOAL (JoOm3zgmyg-
00LO O dWbOBYLOL), VLYY, IFFOOJLMIOMO
96mOM030 JBYd900; 39OJmE; IOG.:

dabm0 2. LobygMAIGomwm LOTdMMMYdO:
(3) ,LOJOOMZgEMML LObgMIBo@m™ 9bo VGOL
JoeOmymo, bmm®m dx3bodgmoL o3Hmbmaon-
36 ®9L3YomMoZodo — VgMHgmM3g dQBLOBYMO.
LObymMABO@W™ 96O EOEIYMOO MGIOOIYMO 3O-
bmbom*.

ddb@0 11. 0ObOLEMGM®OOL J@yodo: (1)
Y39mo 0030060 LOTOGMEMOL Bobodg mo-
BOLBM®NO. OZOIOMIYMNO OLZ®030bOE0L
®HoLOL, 3060L WYL, LYgLoL, BOGIMIMOU,
900603900 3gmabomgdaly, gbobL, Ggmogoonb,
3mmoh03amo o6 bbgod Jgbgoymgogdoal, bm-
300MIMH0 3gM360mYo0L, JMb90H030 06 Bm-

7 https://matsne.gov.ge/ka/document/view/12083707-
publication=0 (odmpdgds: 08.10.2020 §.).

8 https://www.osce.org/files/f/documents/a/8/67536.pdf
(wodmpdgde: 08.10.2020 §.).

9 https://www.osce.org/files/f/documents/7/7/30331.pdf
(wodmpdgde: 08.10.2020 §.).

10 https://matsne.gov.ge/ka/document/view/12448537-
publication=0 (wodmfhdgde: 08.10.2020 §.).

11 d0%98980bomgol 3hmow ab., (). gnHzedody, g.
©o@asbo, @. dghmdos 2010. g3dm3ymo Jobgos
6)380(*')6'3@0 06 nagnéﬂbmbob 860[) 'aal)ob{]b” (90
l)odoé)mgggj)m, dnmool&n.
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0906030 3Oa3MIOGHMO0L, LOEbmMaMadgmo
0anmab ob Lb3go 60360L dobgz0m. (2) Lo-
9O®MOTMGOLM LOTOOOHMOL LOYMIIMNOME
0M0OMYoPMO 3M06(30390000 O BMGMIYdOL
@O LOJOOM3GMML 3OBMBIIOMMO0L Tg-
LOOVAOLOE LOFOOMZGMML FMJOMOg9qoU,
3069Mhg3mMO Jomno gmbogymo, MYMmM0z0y-
6o my 960030 35M3600mM900L0, JBRMIOO
0J3m ymagmazomo @obzmodobonol godMyg-
39 39060MHHY6MB O OHOZ0MOGOMB MOZ300-
600 3YIMDHY®O, 0LOGFYOMM™Mb YO0 30-
GO 3bm3®900d0 b LOFOOHME.

dab0 B2. LEFOOHMOMBOMHIMYOO: (4) ,LO-
F0OHMOMBOGIMYdd b E0gMEadd Lobym-
36oggm 960Hg. 30MHL, HMIYEMIOE LObYEMABO-
Q@™ 960 0O 0300, 309H06900 MOGFENTO60“'2.

0b. oLY3g, ZobMbo LOBMBOOMYOGH030
0096yg0omolb dgbobgd dgbemo 16)3, LOEOE
33000bgmmom: (M) 3OHMaMOdgddn dbobmL
LOBMBOOMYBOT0 OOLYdYMO gMBOZYH0, 3Y-
HI®Imo, 96MdMH030, BIMOz07xMm0, dLOZMO-
030 ©O 3969OHYMO IMOZOMMRBRIOHMZ6900;
(9) ,LOMOBOO™M 3OHM3MOEF000 FobOMOZLMVL
303065LMdgd0L 960Dy, YAEGYLMOYdOL Y-
LOLYO O PYIFOOGLMOYOOL B0 FMIBOYOY-
MO 3OHMaMo3g00°;

dab0 33. (1) LodMaOOMYOEHN30 oYBYY-
00O 3OMEIOIYI00 YMZIMmBmogoe 39g-
360L gbmo ob 9ghmdy 3gho GHaIMMOGIMO
3OHMBOOIPI0 3OMEOYIHO 0OOOBOZMd 4 960-
99, 300 MGHOL, OxbOHYO O MLYG 969dd)...

Jmbogamo  J3EocdaLbMOgd0L  9bmIM03Z0
JBY0900 dMOT0YFOOZ0O0 OB3IMO, bb3o
LOFOOOMYd030 OM3ZYIGOoHgd0m; b, 80a.:
»300Mb0 dmJomoggmonl dgbobgd®, ,300mbao
39MmaMhoxmogmo md0gdhgooLb Lobgmob dg-
Lobgd®, ,300Mbo My3moOdoL Jgbobgod®, ,dm-
3000 030boLH®OEOYMmMO 3mEadLo* (39-14
dgbma), ,300Mm60 Logo®™m LOALObYMOL Tg-
Lobgo*, ,LOJOOMZIMML LOOGOHYZOM 3MEIT-
Lo (md., 2008, 27,4, 33, 51, 92 Igbmydo),
»300Mb0  gobommadolb JgLbobyod®, ,LobbemolL
LOFOOHMAOL LOZOM™MEgLM 3MmEgdLo®, ,LOJIMm-

12 https://matsne.gov.ge/ka/document/view/30346?pub-
lication=36 (odmfdgdoe: 08.10.2020 §.).

13 https://matsne.gov.ge/ka/document/view/32866?pub-
lication=59 (odmfdgdoe: 08.10.2020 §.).

Jomogm LOFOGHMMOL LO3OMEILM 3MEIT-
LO*, ,03060LHGOE0YMO 3MEIJLOY, ,3006Mbo
030 MOM030 M30MITOOHMIZGEM™MAOL FgLo-
b9d“ @O LS.

3603369 m™m30600 0LOE, GM3 LOJOOM3Y-
M3 obenobob doomm 3obmbo ,LObymaBo-
@m gbob 3gbobgd“™, LoEOE, °LY3Y, °JB9-
BHOMIdImNd JAEMaLMOOMY  gEMOIM030
JBY09060; 39OHIMO:

aabtm0 7. (1) LObyEMABoy™m POG®Y639-
mYoOBL dEMIIMO OO LIMEOIEIMO OO-
DOEOOLO O FObOMMYd0L, BMIOEO, 3O M-
R9LOYIMO O  JYIOOE9LO  ZOBOMMGOOL
LObYMABORM 9bOdY FoMYdOL. OBOMEMYOOL
0MOLObgMIBoW™M O 9P m3bgmmo JIEMY-
LMdOL 9bgddy BoMagdaL bogombo MYanrmot-
0900 LOJOOMZGMML 3ObMBIIOTNMIOM.

dabtm0 9. (3) 08 dybozodomobghdo, Lo-
O3 96Om3bmo JP3EocmoLbmdoL BoOHIMTo-
©a96mad0 3MA30gdHgto Fbmzcmhmdgb, LO-
bomdBogm  YOOY6IIMYMBL  9HM™MZbYMO
303065LMO0LM30L  F03xM3690Ma  30MHOL
LObYEMABOTW™ O 3PYOOEO3OMOHIHOL MGFO-
BMydmMO6 03 9OH™M363m0 YJOEoMHLMOOL 9bOdY
M0MF0360L EOLTOGHO0m JOMOYOMMOOL.

adabt™0 11. (2) 00 336030300 ghdo, Lo-
O3 96OM3bmo J3EomoLbmdolL BOHIMIOE-
396mMad0 3MA30gdH Mo bMm3zMmd9b, dZ0-
mmOMH030 09603369mMMO0L  MBOEOOMIYGOHO
mmbobdogdy  (3OOEO  3Ybon3domobhgbhoL
MOHRO6ML LLbEMTNLY) Jgadmgdd 03 9o ™m36Y-
MO J930MaLMOOL gbodY HOHOOEIL.

dab0 24. LOFIO®M BGBMHOHINGMYOOLOm-
300 3ob3gm3boma gobboydol, Jghymoo-
69000, LOLOMOYOM™m BOGHBYGOOL, 3EMOzoMHOL,
00M0L, dxy0dal, Myzemodol, Lb3go 30dYOMY-
60 06x3MmG®30300L HggLHO LobgmIBoy™ 9bo-
29 LEOEYMEILY. Logodmgdalb Fgdmbzggzodo,
39LOdOAOLO BTWMGAOE0O F90dMgdd 0YMO-
0mbL OGOLObYMIBORM 9oOdYEVOE, bMmenm 03
37960303009 H30, LOOE 9OM3b7 MO J330-
®abmdoL  BOGIMTOEEbMado  3MI30IHY-
GO 3bMmzmHMOg6, — 0aMgmag 03 9OM3b MmO
3033065LMB0L gboOdY...

14 https://matsne.gov.ge/ka/document/view/2931198?-
publication=4 (odmfdgds: 08.10.2020 §.).

HOM09M™m BIDH3oMOdg



102

#15, ©93993géo0, 2020

OOM09m BIH3OHOIY

OHMam®E 3bgo3m, 30bmMbIYoMmMdOL
M30mMLOLGOLO®  LOJOOMZgMM™MTn  Yz9Mo-
RIO0 LOGOHMOTMGOLM LHObEOGOHYOOL To-
bgozomod gobgdommo, mydEo, LOJOOM39-
mmL LOYW IMZY30(30080Y FIYIIYOIMOO
3O06MBIYdMMdOM 30m30mabBobgdyemo
m0bazoLH IO  JBRMYd9d0L  GHJOMOdOE0O
LOJOOMZIENML MY HIOOHMG00DY. dLY-
30, @®IOY BVIMbOYOd o3hmIHmbao Joo-
®HaLMdOL 960L (IMDHIGOL) EOEZODY ME0Y-
BhHo®ad Mmoo ,Ha30Mmb Mo 06 Y3EoGaLmMdOL
dgLobgd g3dm™m3ymmo JoOHHooL® GOH0BOEO-
900, ®HOoEaob LOJOOMZGMM®ML V3090 YM
6699030 06 0MHoL 3MBLYLYLO YIFOOHJLMdOL
03HMJOmbmooL ,oLogoLb" gbobgod (OGm3gmmo
703069LMBY YOO AOOMZOMML dZHMIOMB
303065LMOOE?).  ,030MJomba  gbmd®030
303069LMBOLY" MY ,03HMINMB0 JMBOZIM0
3030MgLMOOL  gObLODBMZMOL Lo MHMmIL
gobobL LOOFMMO 39M0MEOL gMBO3gMo O
m0ba30LHIYIO0 33OMOB030(30900L 0G0V,
Bdma0 9gL3gdHoL 30gM M3Y3O(3E00L 39O 0ME-
30 hodMLObMgOdYMO Y3EMLMOYd0L BohRBY-
30 0830 MJO ™Mb JAE0MLMOYdOE, VL3, DME0
333300L LYO09IHI®H0 0b6HIGJLO, JOOMZGMMO
390byem0o  89DY30m96960L  (E0OMIghgonL)
606om0o godmMOEboEML ,9bMdM030 J3FMY-
LmBOL® 9.6. YBgEOMdM 969d0®™. J390mMM
3O0H0ZIMmMOM 3030060M0dgdm MHOIY603Y
3060Lbg03909m FMLOBGMYOOL LOgOGM3gE M-
30 ,96MOM030/9mMb039M0 JAE0MHgLMOOL® go-
BLOBMZMOL FgLobgo.

bLAJIMOI3ACOML J6MBMNO30/
Jd0160330 JaBNMILMBAB0
oMM 33(Ma33s0L 80ba©@300)

hm3od  30bg®zgzohobd @O 3obo  Jo-
HM390M0 MOBOOZHMMYO0L F0gE LOJOOM39-
aommb  bgmobyBmadobomzolb IMIBOYOY-

15 bnbogdd)n&m 06@)3&)3[&0[) 603(*)3@350[) (Bodd)abol)
dgboabgd ob.: ). gypgedodyg 2019. Jobmggemm-
mmgool mobodgodmgg g3odmfhggggde, mdogno-
bo, godmdgdmmds ,1xboggdlbocma®. gg. 97-119.
T. Putkaradze 2019. Contemporary Challenges of
Kartvelology, Thbilisi, Printing House ,,Universal”.
http://dspace.nplg.gov.ge/handle/1234/315617

mo  M93Mm39060330900L  Jgbobgd  LOJYOOGO
3OEMOE 33JMbEo Lb3o odmazmg3vda.
0 3mM3Ma® oMm3603603: Jom0o ddGH0m, LOJo-
Gm3gmmIo Mgaombymo o6 YoEomabmooL
069000 330MO®030(300 Yoo dngbodmL Lm-
abycmLO O BBYE®OVNFEOBbYML (33. 35); dLY3Y,
»M930MbImMO 06 JAEodgLMO0L 9b6900L TgLo-
bgd 93m™m3ymo JodhooL” 3gmdg MOZ30L Y-
0996960 YOO 3O3MEIMPIL ,HIOOHMMO-
0L 0G3JmbYy 9b900L”: BIYLYMAOL, 69HIEIMOL,
90MoxmoL, Jadmymob/ogdoadob, 33do-
063ma0bL, hghbadal/goLbha®ab, dSLoGoymab,
080M0mobL (983mo9L0 oym, LogoGM3gMML
AmbObwgmd0L o MBHEOL FobOaMYddoE @O Ob
»093Mm096@03090303" ©O0gLOGYOINOY™®
03000900 M0 JoOmymno LobgEm®YdL: byb-
0960 960 — 1.93.) @O 9969 MMM 9bgo0L:
09367m-mod®oLO O LZV6YGOL T0dOOHM
(33. 36-37).

BoMHIMOaqb0m 3393030 LogodOmM3zgE M-
LM30L ,,oLHM®OYEO 96900L" LMo 3B (39¢M0
LOOL J9gabo gobodnmMbY ,JoMOHoolb* HgHdo-
BOMMMAan0LY O EIOYMH0500L OOOLEMMAL
060hO3MHgHOE003. ©OZdghm 03d0LYOE, MmMI
003306 3300M0x030(3090L ,339003LF Logo-
OM39mmL gbmodmogo LopYoEooL dMBGOL
LOOFMID®O HBOOOENO O V3 HGOOOEOOL go-
30m960m LOYOMOTMGOLM JLgmdo EO3330-
©®903mo0 ,LogdoOHMZ3gEMM™ML PYIFOOHJLMOOMO
96900L” 0G®OOMY330HYM0 LOYLO.

2009 Bomob 0360LJ0 0b6amMOLYGOOE, Jo-
OOIYMO OO HIJLIYMOE (?) ,3E0OJLMOIOMO
LOZoMbydOL 93O M3 396MHGHAL” Lobgmom
300md39Y6@O FMBOMOL6 yoommolL (Jonathan
Wheatley) mgogoomy® dmbbgbgdo: Georgia
and the European Charter for Regional or
Minority Languages'’. 03dhm®ob 0dGHom, bogo-

16 O- BROgecsdg 2009. ,,936m3nmoa Jod@pos Gggo-
(Y)Gng\n() 06 BHBO&)UB(")E)OB 36360[} Bﬂbbb“]é” (90
l)odoé)mgagj)m'ao 86(")6(4)030 3(")@06)060[5 ggt)'
636830[) l)OdOO’)bO, 0')60@0[50, 808(‘)8338@(")60
»boggébogmo”. T. Putkaradze 2009. ,European
Charter for Regional or Minority Languages” and an
Issue of Plannig Linguistic Policy in Georgia, Tbilisi,
Printing House ,,Universal”. http://www.scribd.com/
doc/12621676/T-Putkaradze-European-Charter-for-
Regional-or-Minority-Languages-and-An-Issue-of-
Plannig-Linguistic-Policy-in-Georgia

17 https://www.ecmi.de/publications/ecmi-research-pa-
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OM39M® IGHOZOMIbM3Z06 @O FIMOZ0MIMB0-
336 LOBMFOOMYOOL BOGHIMOEBIBL. IMOZOM
3930O9LMOdMO 9bOBY (bodo Hgdno — .03.)
LOJYOOMBY6 LOJOOM3geM™MT0, oM IMGOLO:
oxbodyMmo, ™mLIYM0, OdYMIOOFObYmO, LM-
dby®mo, OdIYLYMO, Y3BO0BYMO, 393000 (J3-
HOgmo), hghbgha (Jobhado), MHMIO6YMH0
0O JImo, 3mbhoyo d9Gdbymo, LoMoymo,
0306m0, BMm30-mydxoo O JE0bImo. 0oL
30O, JoOmymo dmbobmamodol y3ghHgLm-
00 LOYOIOMOL Mmb gobLbgoggdym 9body —
JooOmymo, 393MIma, L3O6YOO O MOHYGO
— mydEo 0LObo JOGMOMOOD dOININMOIMN]
9690L BoGMIMOEAEIBI6 O OGO godmM0Yg69dd
BaMomo gmM3om” (33. 4)'. 3oponHoLb dgmbyg
60bg30M30 dEMdOm 087 Mmabbdgdy, MGMI EoO-
LObYEMadYIMO ,mmMbo dobLbzo39dYem 9oOmO-
306“ L3O 960" OO FOIM0YxH9dd BodomMdO-
00 GOMIAN™. §. yoomob Hg3magbOEn0L
30bg30m, @OLObYMgdYMO 96900, HMEMM(3
LOJOOM3IMML PIEGHILMOYOOL I H YO Y-
M0 8993300MHMd900, @OGBIMO JbO 0g60L
»M930MbIMmO 06 YAEGILMOOL 9bgd0L 93M M-
390 JodOHhoom?.

5. 300m0 30Maom 03bmdL LoJobhmag-
ammb M0b6d3gEOH™M3g 9bmMoM0ag LOHYOEOOL,
0om3omobLBObYdL  LogoOmm3zgemmL 60603y

pers/42-georgia-and-the-european-charter-for-region-
al-or-minority-languages (0odmpdgde: 05.10.2020).

18 https://www.ecmi.de/fileadmin/downloads/publica-
tions/working%?20papers/working_paper 42 ge.pdf
(odmpdgde: 05.10.2020).

19 3o0o(Hob dgmbyg bobggodo dnbomgobas 0bgemo-
l)j](’*m QSQOBHOG o é)nl)l]gj) 30(4)005(5'303: ,In
addition, four distinct languages are spoken by the
majority Georgian population — Georgian, Megrelian,
Svan and Laz — although these are basically vernacular
languages that are not normally written (g3. 4); K Tomy
e, TPY3MHCKOE OOJIBIIMHCTBO TOBOPHUT HA YCTBIPEX
OTHCNBHBIX SI3BIKAX — TPY3WHCKOM, METPEIBCKOM,
CBAaHCKOM U JIa3CKOM — XOTS 3TO MECTHBIC SI3BIKH,
00BIYHO HE MMEIOIINE MICbMEHHOCTH (33. 4)
https://www.ecmi.de/fileadmin/downloads/publica-
tions/working%?20papers/working_paper 42 ru.pdf
(odmpdgode: 05.10.2020).
https://www.ecmi.de/fileadmin/redakteure/publica-
tions/pdf/working_paper 42_en.pdf. (wodmfdgdo:
05.10.2020).

20 https://www.ecmi.de/fileadmin/redakteure/publica-
tions/pdf/working_paper 42 _en.pdf (wodmfdgdo:
05.10.2020).

0MHLYdYM 3odMB39390LOE; 008., 003., (1)
LOOFMMO 3gBHromETn JoOHMZgMmn 9ooL EO-
LOBOBY3GgOMOE dggddboem  GJLbym ,960-
m393609GMm* ©039MLOYOL, (2) Jodmymo
9600, Hmam®E Lobgmdboxwm 960L, LAHOHY-
LoLOE30 BOOBOL B0ygbadoL 39ML3YIH0ZOL
@O Lb3. ®OE FMO30MNY, 030093096 Loym-
mbomgL ohgbL Lobgmm3Boxmm 960L LobyLbgo-
™M0900L 960 MY 30MME 330MMOB0EF0MHJO0L
@OML; MY, LOFJOOMZgEMML bgemabyng-
00LOEAN  MHg3MIg6EO(3E0Y00L  F9goydo3900-
LOL BOL LEMGO 0bBMG®IOEF0d HMT 3JMbmM-
©O JOOM39MMO 9omMOM030 oLHMGMOOLO O
LOJOOM3gMM™MT0 03703060 gMbozyco
10306H9LMOgO0L  HOTMLObMYdOL o mbm-
mmanob dgbobgod, Lb3oaz0M OL3ZBIL oo-
39M900@0; 39MOdmE: (1) JoOM39mMMO 6OBOML
96MmdM03 JOE0MHLMOOE OO HOMZMOEY; (2)
»,0000  JoGphool* oMHLOEOL FOdMIOBOGY,
06H060L, MLAdMgMOLY MY BPLYMOL EHIMF-
GHoxrogmo 9gLb3dobLOOL 30OHMO09030 HOTMVLO-
bangogmm 0MOO3HMINMB gMB0ZIH $33RIOL
LOJOOHM3IEMM™ML dotdzgem (00MMH0l96) M-
LOLENYMOOE OO 300HABYZO O FoMO 96900L
OOBIMMO0L M30MLOBGOLOM LOZFOHOLOE
homzmoEo ,930M3Ymm HhoGHMm 3mMmbB396(300-
LO* ™y Lb3d LOgGO®OTMGOLM OM3YI906H9-
00L dmmbm3bgdool  OZTOYMBOMYdOLA!.
d9LOdOANLOE, ,960L g3OM3YmMo JoOHHoom*
LOJOOM3gMM™MTn EOLOEOZ MYaOMbIM™  O6
10306H9LMOOL 9goOMO FOEFOMYO0m AMIMNY
LOOL FgOoERI6EO. §. JoomobL 33mmg3zoL gm-
b6hodL®3o, ,960L g3HM3Yemo JodHooLb” BY-
60dgbh Mo  3M06(3039000006  OIMIO-
6069, J390mm Im3mMma® 3730LYbgom ghm
30mbgol:

Jobomym Mgogmmadoado MHodpgbo
doMmgoymoo bobgmadboxm
960b bobgbbgzomodgdob Bomzmmo
jdofgbmoob gbgdo?

21 0d ©9dodg gbpgmo dbzgemmoobsmgol ob.: .
QYH3o@edg, g. @oooba, G. Jghmbdos 2010.
»9360®3mo Jod oo Gggzombymo ob dodgbe-
o0l 960l dqbobgd” o bodobmggmm®, Jnmaabo,
33. 149-175.
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399390 3o Jhoo, Gm3 LogodommmL Lo-
bgmdboxgm 960 — JoOmymo LOJBogbmddm
960—-3904860 LOJOOM3gM ML Yyzgmo 3ymboL
JoOH®M3gammonL, dom Fm®ab LOTYaMIEMMLO
@0 L306gmMOL TMLObMgMO0L FGOZ0MLOY-
396m30060 oghoycdo hodmymmoom; .,
LOGGOBZgMOL ™Y gLBOBYMOL doLZOLM3OL
00OMMOE LbgoOLbgdy gmbogygdo  Zym-
HIHOO 00L3IMH0 960 O LobgmIBorm gbo.
JoOmymo LOBOA30MY 30 dLYMOO: 3935 Y9-
mo, mobo, L3Obo IGOZ30mm0 LOY3YOOL BO6-
doemdg bbzo JoOmM39MadaL 3LEOZLOE LOJIY-
006 ©YOVY60d — JoOHrmym 960dg — JoboEoO
LO3TBOZOMOGM  ZYMHYOHOL. ™MOBa3z0LHY®O
3390930000 LO@YIZzaMWdY ObOIEZOMY-
000 J93300M00 3MmJ3om, HMI JoHhmymo
LOABogbmAGm™m 9bd gmWIYdIbgdd LOgOOMJo-
OM39mYc6H gooL O VMO — JOOHMMIMMO
(00AmMLOZMgm LOJOOMZIMML 330N M)
@O0OMAaghL, o6 GMmIgmodg Lbgo gymbolL
JoOmM39mmO  @oomgdhLZ... JoOM3gmMMO
96m06H03 oLHM®OOL ™7y dO30Mm30mMaLBo-
690m, 393®ImL, LZOBIYOHLO O MOBIOL Jo-
OOYmoLOZOd (303 3™ JIWHIOIYM
9OMIYMYOOQ® 3960 godm30o3bdEYom; FOG.:
,M930Mmbymo 06 PIEaMgbmdalb gboL JgLo-
b0 93 m3ymo JodHhoob® d0dobod GMgaom-
Bymo 06 PAEoMHaLMdOL 96900L dMWOOGYOO
3IMbHIOHIM0 LOFEOE®OL FOFMLODHYMIOO®
@O 9aombymo 06 P3EodabmdoL 9bgdolL
bgm3gLOBYMOOE Foodghgmo TMmJagEY-
00L OIYBOMYIMMOOL OMOOMYdd doM0, M-
30MOG  JIWHIOIMO  00IbH™MO0L, ©OE30L
00060m... 393Mgmabmzol, L3VBoLMZOL MY
LOZYMOG0 OLHMGOOL MO MOdOLM3OL

00Om3bmo  JIWHIG®oL  odMbodHYMIOO
30639 6H0gdo 0MHoL MO3006m0 B0bo3MY-

22 dbzgmemoobomgol ghpmoew ob. . gypzedo-
dg 2005. Jobmggmgon (obpmdoymo Logbmg-
Gobo, bodhogbmddhm gbo, wosmgdipgde), 2005.
608(")8338@(")60 ,,dnmonl)nl) bobagpa'ﬁoogm ':]60'
396boggpo“. obgem. 395-492 a5 opyed. 331-
394 a3. T. Putkaradze 2005. The Georgians The
Kartvels (Historical Home, Mother Tongue Dialects);
2005. Printing House ,Kutaisi State University”,
English version pg. 395-492. http://www.scribd.com/
doc/2158690/The-Georgians-the-Kartvels http://
www.scribd.com/doc/2158759/Kartveller-Gurculer
http://dspace.nplg.gov.ge/handle/1234/315602

00L 309 Fggdboemao IMHOZOMLOYIYOM3060
©IOgbMOMm0g30 (/Jodmymybmgobo) BgMo-
mMmmO0mo MYy B9306HLOMY309M0 FYIMHIGO.
d9LO0030LOE, 9MB03YIO JoOM39MadL g30g-
3L gm0 IGO30mMLOYZYOMZ060 OIOVY6O
(,000806M0 960“ O VMO — EIEOL 9g6d) O
0o — mmbo 960 033300, oyado-
OOEMYO9M0d JoOM39mmMO ghHmo 6obBoemob
300m3boYdd LOJOOM3ZgMML goMdM03 MY
90603360 J930M9LMOOE. V939 VM3603603:
Jodmgmo mgdbogyrdo 9oOmMYIMo ,OIOO-
960" 063MOLIYOHOE OO YOO 0MOMITOML
OHmam®3 Mother tongue (06 3dgMo0bgmo,
Omam®3 Muttersprache...). JoGomgmm 96030
»090900“ 603603L dMEYTYmmo 9eob dmo-
3060 96oL, g30MHz9maL 96oL, IME9IYMO
LOBMBOOMYLOL OLAHMG YO Y HIYIOHOL O
0696 Mmmd0L gboL O OGO — 30MHZgEymyo-
o LOBMEOOM®YOOL gboL, ,396000L gbobL* ©b
— mEobob gooL.

d. 30096 3930H0LO O F. JommobL LOZO-
00M™M 330M0x030(309003 boYOMQL, GMJ
3mLAHLOdFMMO J39Yb9ddo gbmoMogzn Lowy-
0300L dMBYMOL EOML 3OOHOZIMOO YOO
0803790390 LOOFMMO 3ghomEdo dggdbomo
3O@mobh0dOYM 0EHMMMEq39dL, OHM3T VY-
3300360 d9m9a0 dogz0mmm; H390L Jgdmby-
3030, LOJOOMZgMMT0 9omMd®030 LopYo-
300L 0MBYGOLOL FOLOMZOMMOLBN6YOdgIMOO
®3LgMmOL 0339MH00L — M3Y306(H0 J39YbolL —
0096 155 Bamob aobdozmmododo Yamado-
goymo 9q9L306L00L 9939003 O JOOMZY-
mo gmhHob EOLOBbVBY3MgdMmOE dggdbomo
9.6. mmbo my LOJo JoOHMZgmydo gbolb 3m-
moh0dgdgmo mgm®oolb bgodh®omadO3E00L
OJBOMYOMMOO3. 300I3 JOMbII FMIMIO
,0mMbo g60L" LOdFMMO ,3MBEIBEOLT dgLo-
bgo:

JoOmz3gmmo 9bmoMogzn abhm®oob y39-
o 33mEbgd o3oL, Gmad XIX LoOy3zyboL 60-
0060 BEMgo0EOb FMmYmmMadgmo (OMmELOQ
LY EOOLGOIYMO 30330L00L OB OMOm
©O3YmH™m0Nd), 396 dgxab GyLgmolL, 393193
LOOFMmMO MYLYMOL, ML 30 39HoboLb Y-
LYDOL DEHMMMZd0 FLOMMOYL, OLHMGO0-
JMO OIO0Y6O — JOOMPMO 9bd O 03 960
39906omo oo LOIBOZbMIGOM ZIMHIYMHO

0609 GIOIOM0dYg
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30993bm3mb  Jobhmzgmmo g9hm bobomb,
396HJdm, 993G gmmgoL, modgdlL, LavbydL. o3
309600 30LOMBY30® 3OBLOIYMNE®YO0m 0MZO-
BaL LOOFMMO 39 MET0, HMEILYE JOoOMY-
mOL 3oMHoMamy® 9869 mmdm 9695000
300moEboaL 39adymo, modyho, LZV6Y-
®0 99(hHY39m90900. 9969 mmdm 9b60o“ ob
9600, HMIgm gbodg 06 0MLYOMOL LODBOZ-
MmO ™M HGO0E00; MOE 0d0L 60dbogL, M
03 ,9600" IBMMOgE LOBMFOOMIOOL IJEO-
96099 06O 0g3L LOIBOZbMOOM IYMHYHOS.

LOJOOMZIMML gbmd®0g0o LohYoEooLY
@0 LOJOOM3gMML gbmdMH030 PIE0GLM-
09000 gLobgd 9ghm-9goHmMo dME™m 33eMI30
937903600 3GOM®3. 3. 30dIboOL; 39MHJIMEO,
2014 Bymb gdodmygagyboo dobo Bgdomo:
»,J0MOM030 LOMHYOENO MOBVIgEOGOM™M3g LO-
JoOmM39mm30 . dobo OdGOHom, ,906MdM03
3030MaLMBOE 0BMEOYLd 9bo, OHMIgEdIQ
39LOdMYdHMNY  NO3OMOZMOEBYL PIo-
6obmogdo gohma3bymo Hgdhohm®oolb 60-
Bomdg* (33. 50-51). 0939 3. 3007600 BoOUL:
»JoOmM39magMHo 96900L ghHm-ghmo LObgL-
b30M00 — JodmIPmo 960 LobygmMABoxgm 960bL
LHODHILO® LOGFJOMM™MBAL; LL3d Jodm3ag-
MG 9600806 Yzgmo JabgOH@mmom (©o-
96gHmMmo0L 0GIJmbY) 969000* (33. 53)... 3.
300796000 MOZ30L BgMomdo bbgo 3gEbogdmo
,8MM0Hh0d90009“ JLOWIYIZMME LOJYOOHMOL
(83- 59), 00 OOHM®ML 30, MOZOE 396 dMBI3L
®o3L LOdFMMO 3gGMHromETn 3MmEOH0dYOYM
00IMMM3J390L O EOILOE JoOMZIMNO
6oBomL YaBghemmom 969060L F@ENMOgMY-
000 O3bOEOYOL.

hgdo 0BG0m, ,x369mHMMdMm 9bo" O& dgo-
dmgdo 3dmbaLb by 30Mg 15-LOY3YoMIoO-
60 LOABOZOMIO™M ZYIMHIOOL FJMbBH boembb.
6HMIgeM0dg 99(hY39mgooboado 5369 mm-
0m g60L* LHOHYLOL 30605900 dIemMOLLAIMOL
03 960L @I MOgMO LOBMFOOMYO0L ZOIM-

23 dbzgemoobomgol gdhEmew ob.: (). gy@pgededy
2019. Jobomggmmmmgaool mebodgodhomgg go-
dmhg93900, mdagnobo. http://dspace.nplg.gov.ge/
handle/1234/315617

24 3- 3007boo 2014, gbmddogo Logmoges mebody-
homgg bodobmggmmda, Loghmoedmbobe gyh-
bagno Immpomobggndo gobsmemgdobogol, Ne3,
33.45-69.

3bo@agooL oLy, ,bomMboE, GMIAGMLOE LO-
39006 ©aEOgbodg 0o 0g3L Bgdommdomo
HOOOE0d O MGMIgmbOE Bag®ommmdomo
3IMOHIOHoLOMZ0L ©J3L Lbgomo Toged Igg-
060m0  LOIBYHOMMOM 9b6o... JOOM3gaMMO
60096039 539x80L godmEbogod JIGHM-
o™ 960L 3JMBg bombo, LOOFMMO 0EY-
Mmemmaqaob 0bg®E000. LEMG®gE Loddmydo
3300039306090 gmM0 ©9dYmMadg00L godooMy-
00L 3odm gL 3. 3OOYO6NL OdMY30e hob-
do HmEo BgdL:

»3000b306MH 9030, GMAIMId0E 30dM0ygby-
00 LOEomm0bazoLbhg®o dMBYGOLOL, gbm-
0603 Logombgddg OLAYmMO Tg30mb3900,
Omam®E 6oL, TPMIYLOGYGOIMOL, gHmO
0bM0gz, 306390 (3dmomOy®) 960H9, 3gmcy
9bM03 — YmZImO®OIOHO® 30dmyYygbgonm
LL3O, OGVITMOMOYG 9gbody (bodo Hgdoo —
0.93.), GMIGMBIE MO30MHOZMO96 Lobmao,
990mOMadmOb, LObYMABo@Mm PBYJOOMOL
JO009OHMMO0LOL, L3MMOFo 06 LOJLOLbY®-
30 @O 0. 3. (33. 55)... LOJOO®M39M™ML LZV6Y-
69bmz060 O 3930 Ymabm3zobo dmbobmg-
™Mo00 B930M3gHY39mgooL 303O0OHMIYMId0om
(0306030, 3MLAYDY) JOGHOMOEOE FOIMO-
49690L 30639 g60L (L3V6YGL, 39a3MHYMD),
303603 3ombzobo O BgMHolb 3mI3mbybhg-
oL, obYg 3mg3om, ,03L9dL* LOgOHOMMJOOM39-
Mo LAHOHILO® ZodOaMYOY™ LOMOHGEO-
Hd ™ Johmymo g6om* (33. 63).

©OdmB3gdgmo  HodLHOOL  FodmEOL,
6OM3 393MHgmobL 30®M39cmo gbod 393 gm0,
bomm 3J93mgmobomzgol Jodhomymo 9bo
LOM083MoOMO7®0* 960! 0333000 ©OLZ360
ROIJH9oLO O LBME BobO3IM3MHgOL 06 93-
4o® 900, LO®YHIZMMY; BOJho Lbzoa30M0:
LOMODHYDOHIO ™ Jobhmymo 960 LOY3I699-
00L 306doMmbg 0gdbgomEO LOIYIG I ML
@0 L3VBYMOL AMLObEMgmMdOL 309® O 0LY39
33mOmMOY©H0d 3oomz30L, MHmam®s bb3o Jo-
6H®M39mgo0LOMZ00L.

LBmGO FgommOMMManom Jgagbomo
3ombgoMmolb  godmygbgool  Jgdmbzgzodo
Lyem Lb3O F9EYaL B00MGOO 3. 3OdIY60OL
$33806; 30MJME, LOYMIIMMOMEO (36Md0-
mM0O @WOIJH0o @O 03dL H396 309G OHOGY-
0JMmO 33eMIa303 O0OLAHYOIYOL, GMmI LOIY-
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3Mgmmdo o L3ObYMBOE VEFNENMONHN30
dmbLObMgMdL B30MIHY39mYooLOL  (emo-
306030, 9mLAYBY) 0YgbgoL GMmamMdE Jdo-
HOIY LOMOHIOHOHYO™® 9oL — oLHMGD 0PI
9oL (9O™3bYm gboL, 30M3gm gboL),
0b939, 3YNLIO F9HY3IWYOOL (393OIWL MY
6HMIgm0dg L3VLYEO ooMadhL); 39MJm:
@00MadhL dghBomo — MmFobdo o Jobo-
36 goMgamdo, Lomophgdoh O™ gboL — do-
606 30MaamMT0oE @O LObML oGO MOB; oM
309aL, MBOEOOMIMH0 LOYOIGOLOL (LYBEO-
LOMOB, F93M900DY, LbEOMAVBY...). 0L GWOgHo,
GHM3 003330 960L 0EEOAL HMBYHM0Tg 3MO-
3909 3ommbY MY 3omm3oady, 06 600-
6030 0900, HMA FOL OGHOTIMOMOYOHO® HbOE
300m333bomm B0obodMmyooLb dogH Tggo-
bomo 9bo, HMIGMLOE gL LOBMBOOMHLL
06030mM0 LOYZYO6OL FobIVZMMOOT0 0Yynby-
oL OMaMME Yym39mMO®OYeHh 3Fbmzcmyoodo,
oLg3g, ®3moLALObYGMYdOL, LOBBogbmdGM™
3ImbIcmHoL Jggdoabobo my LOJg3oLBOIGIMYdOL
36 m3gLJ0.

®030L LAHOMNOT0 3. dodYLNO GVOHMIMOG
99300 9393 0yYygbgoL Hgd B0gH OIMBIY-
oM 9o ©YOYmodoL o ,LogombolL 3m-
mo®0d9gdob EEIMMOdE” domamol (a3.
59); 3gmdm@, 39 3696: ,Hmam3 6gLo, gohm
9oL (9mbagn®o agoggdom) 9dmo EHOY6d
0g3Le. HobL, 0-60 3. 3oo0x6OOLOMZOL JYEOM-
000, OMA3 0936 Jgdmbzgnzodo 9bd gMBMLOL
0©9bMH™MOo0L  gobaLODdM3IMgMOo PYIMO3®aLO
BOJHO®00 (Bmag dgdmbggodo, gombmboL yad-
®036MH9Lo oboLOVMYOGMNO BJMOFZNO(EVY).
LogboOLOM3OL EOZ300MB3YO GO3EYH603Y
Lb3O 333M30MOL dobIOGOHYOOL:

090300 3MoLAHOMO: ,00 dmmm Bmyo-
3o, 960m39(306096MHn030 33MMO3 YO OOMYdO
0009(309L 960L 03 8603369MM306 BPYbJ(30-
90L, OGMIGMMMOZO0 gOHM-9OHMOO... MZOMOM-
gaoL godmbo®hzo: 306 3oMHm H3gb (HMaMM3
0000300 O HMaM®E 030 MY 00 333IROL
69360), LOOEOD Z0OHmM (MHYaombymo, Lm-
300eMYM0, LOJOVbMOOL MZOMLOBGOLOM)
- 9L [439mOxmgcm0] O3MoboMHgdd MMmF30-
0 LObom: BMBOOIOMOGH0300 — LOZIMOGO
960m, GMIgmoE PhH39690L 9B ™m3b m-boby-
mIBoggMmgocmog ob gmbogy® 3gm300modoL

©0 30096MOM030® — 3IMbIMHo 94390h0m
06 goemmmo, HMIJMoE 3boYOQRL, My Loo-
©Ob 30O®m BOGIAMIMO0m. gLoo 960L M30moO-

mddomo ®¥ybdEoo s
odgzom omo $96306LO: 960 oML

3306039mabo O Ym3gmmaolb BoMImM©a9-
bomo Mmo30Lg0YMYdd gMbogyO ™ALL, 9bobL
30Madg mda39b 39946900m gmbo3IHMdOL JL-
®HPMO 0mdao. 960 0GHOL gMBOZYOHMO0L 306-
3900 3M33MBY6H0. 9bd P30330MH Y00 H39-
6L BLOJo3OL — HMEMGOHE 06E030JOMMIMO,
0Lg LOBMBOOMYOGH030 MZOMLOBGOLOM. 960
0M0L OBGM36900L LOTYOM YL O VYOO,
030 3LOBMbg30L gobgymxygemo BoBogmo-
(300. LEORMAbYOIJMMOOMO gobLbgo3900-
60 063930 LL3OMOOL VBHOMZBHdOLO O gbo-
do. ©oob, 960 gmbogy®dmdoL y3oMzgmabo
3M33MBYBH0O — 33EMO30(3 9OMOIT MO [ZO-
dmMhgymo] 3GO30mMmO FMmGHaL%
3000960 o. bmgmdo: ,960LO O gmbo-
36O md0L IOHM0OHMOOIMZ0IOYIMIdd  3O-
30 boboo, bEommM0bazoLHMO 0bhMgLOL
LOZOBNY. JoMdMH03 9O MIIJMMO 3000309
00L OG®LYOMOOL FomMdy FgHY39mMmO gmbo-

25 ,,360 - né)mngé)mmbnl) l)o'gnog?{]bo, 60(4)03(4)0
o7 (Gl 3bgba?* Language: Medium, Barrier or
Trojan Horse?: ,,In recent years, linguists have drawn
attention to the existence of other functions of language,
one of which is. .. language as the means of expressing
identity: who we are (as an individual or a group), where
we are from (regionally, socially, occupationally). It
manifests itself both interlinguistically, in the form
of the individual languages, which identify the nation
states or ethnic groups, and intralinguistically, in the
form of the local accents and dialects, which reflect
where we were brought up. This is the identify view of
language”
http://www.davidcrystal.com/Files/Books AndArti-
cles/-4879.pdf

26 »30mmq00, 9bgdo ©o gmbogydmde® Dialects,
languages and ethnicity: Language is a primary char-
acteristic and an always present characteristic of eth-
nicity. Without language you would have an incom-
plete description of ethnicity. Language is the primary
component of ethnicity. Language is tied up with our
psyche, as individuals and as a society. Language is
a component of thought. Thus language is integral to
worldview. Differences in worldview involve differ-
ences in thought and language. Yes, language is the
primary component of ethnicity. Yet it is still only one
component among others. http://ojtr.org/languages/di-
alectslangsethnicity.html
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3960 MmO gobo3ommdgdL @O doMogdom — [030
my 098] 960H9 39(HYy39cmadd dobo3oMmdydL
90b037mHMdOL.

0oLOBYI3Y 903IYM: ,309bgEoOz0E 030LY,
6OMmI 960 9MOO 9O MmO MmO ob Ydbodzby-
mm3069L0 WOJHME0, HOE 9O M6 MOLAOO
3060Lbg0390L gMBMLAYLL, dg3to TgEbogHo
33Mo306adgMo @OMBIYDbdMOd, MM™M3
960 06MHOL 08 JdoOHOMO® BOIJHMOMOZOH0,
GHMIMYd0E 9OHMo gObmMLOL FgMGHOLRVL Zo-
B6LL3V3900L LO®YI3gmL JaboL ...

Lb3d IGMOZOMO MOBVIgOOM™M3g L3gEo-
OMOLAHOL MZOMLOBGOOLOL EOIMBgdOE T9-
LOIMgOgMN?%; HZ39bM30L PEO3MO, OMI
OmamdE 6gbo, gbd O gmbmbLo IO M0Hh-
MmaobaLOdM3MgMmMO (36909000 (0GOL (FOM-
3090 830dmbogmoLgdns); LBmMGY® ©30L
30m30m0LB06d0m, HIYLYMOL 0839 00L M-
bgmggoo 155 Bygmoo 30mMmdgb, JoOHrm3g-
mMad0 EOOEIOM™MB H™MI LbgoEOLLZO 9bgo0o:
JoOmgmo, 393MYmo, modyMo ©o L3VbY-
©0... LOABYbOOMY, BMI gL 3MMOH0HYOY-
MO 0IMMM3930 dMado 9bomInE609Mad3
@O 9bmdMmogo 3dmmohogzob L3xE0OMOLEH-
303 V039GO, OGO 0L godmoMoEbyody, MmMI
MObO3gOOHM3g MYOMMOdTn  JOOMZIMMO
Mmmb 306039 960H9" LOPOOGO JOOM3IMMO

27 ,,86(')2)(4)080 30&)00800 (?0 {]0’)606'3(4)0 mgomogyda«):
bmgoowné-gbodm@mgnn(ﬁo 33(4)533d(l)030“
Language variation and ethnic identity: A social psy-
chological perspective: The relation between language
and ethnicity has long interested sociolinguists and
social psychologists alike. Variations in linguistic pat-
terns are argued to be influenced by speakers’ ethnici-
ties, and, in a reciprocal fashion, language use has been
suggested to create and substantiate ethnicity.
http://sites.psych.ualberta.ca/IClab/wordpress/wp-con-
tent/uploads/2016/08/Noels2014 LangComm.pdf

28 gbs o
odmgomgdnemgde Language and Ethnicity: An
Iridescent Relation: ,,Though language is not the only
factor or the most important factor, which distinguishes
ethnic groups, many scholars have so far argued that
language is among the key factors in terms of which an
ethnic group is distinguished from other group(s)*
http://home.hiroshima-u.ac.jp/heiwa/Pub/
E23/03matsuo.pdf

29 dog., 3mdyo qoddobol dbzgemmoobsmgol ob.:
Language and Ethnic Identity http://people.cas.sc.edu/
dubinsk/LING240/readings/Liebkind.1999.Social.
psychology.pdf.

qobognhmds:  dbogomaghmgebo

9.6. mmbo @Yoo mgm®moolb JgyymazoL
3(30IMMOOD.

5, 30mmoLogob agobbbgoggéom, 3. 3o-
09600 LogGOmbomom 06 9300900 OGOE J0-
Ba®modm 960LO O OOMaddoL goLbodogbo
300bhg®0y00L M930L O 3OHIFMEOYMOO
B96mL: ,9000@ 330MOBOEOMYd0 boo LoLHY-
9360 03039M00-bb3zoMdxo0L dobgaom — gL
0MmoL 0gLoM3O gboMIY3609EgdoLM30L O
Lb3o BoEaM®M3gd0 J339 LEOMWEIOLd MOBZ-
300(H030L LARYGOML. FJgLodOdOLOE, M™M0by-
3000 (3690900LO (9600, OOEYghHoL ©O
0. 3.) @O 30m0 JOMOYOHM3030OMYo0L Eo-
3960 m0bazoLbhogodo dbmmmE LOZYM-
®03 mobazobhy®o 3GoHha®09x8900m dMHOL
dgLodmgogmo..." (g3. 59). BoGIMOag6b0om
3oMOHOT0 MO0 OOHLYOOMO TYHEOMIVO:

(1) Sboxrymomdo OOLYdYMO dOE ghmo
960L LAHOHYLO oG EoOEagbomo ,LoL®HHIY-
®0 03039M00-L3OMOJd0LY dobgEzom. O3
dmo30Mm00, LOLAHYIT®O 03039M0O0-Lb3OM-
00 06 0MOL 960 MY F0MMO 33OMMOWOE0-
®900L LOOIgO®Mm 3MoHhgdoydo: 49360 9bo,
3030mMomoE, OILImo O P3OO0bymo,
0B9MdO0FO0IMmMO O MmPGJgmo, GPIobymo
O 3mmMEO3xM0, LAGdIMO O bmM3d®MHY-
MO... 960000 330MOB0E0MYdIYIO, 30aM0,
,00LHYFYOOE” 3OEOMadom dbenmLLY, 3o-
MY, 308., 39M3obgmo 9bob ooMmgdhado,
0MOOYMO 960L OOMYghHadn, BOOBIYMO
960L @OOM9dHao0, odhomydo my LMmAby-
0 9b6900L OOMagdhH900... 03 BOJHYOOL
300mMA06oMY, MdomO MMI 3MmJ30M, 33-
mMydMHyzommood  o0gdLbomdo 3do30hbomm
3- 30096000 3MLOHG®YOO, M3 MHoMmJMLEO
,LOLHITYO0 03039MOO-L3OMOJd0” OGHOL gbo-
LO O ZommL doLodogbo w0bazobhydo
3M0HaH0y30°.

30 9.0 LLobpgdndo 0gz039m00-bgomdgdal” sb0-
03(4)033()[5 5600063@0 060@080b0m30b ob.,
0g3hgm3gyg, d. maodadg 2016. gbobo o oemml go-
30;{350[) 3&)(*)3)@330: bnb@ﬂgn@-boénd(f)n&)n@o
6(4)003(4)038()[) 5(4)0@063@0 060@0%0”, doé)mgg-
obo dgdzgobgmos, XX, dymoobo. gg 140-
152. gbobo @o gommb 3éhopgdhondgool dgbobgd
36Opmom ob.: o. ggobggmodg 2006. gbobo o
oomgdnol  Logombo  Jobomggmmmmgasdo,
®d., ,1boggblbommo®; . gypgededg 2008. Jo-

&)0’)30@:’)0’)0 (93(90360 (E)O (900@3[]0360, d'UO’)OOl)O;
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(2) 3. 8007600L BMLOBGYOO (,9060® 330o-
moxzo30®ade bogdo LOLHITYHO 03039M-
00-bLbgomogooL dobgzom — gL O0GOL Of-
LOM3O 9boMAg(3b0gMgdoLm30L @O Lb3O
800a3M™m3900 3339 LEOMEOYdO M0bazoLHO3OL
LAZIO™MLT) dMMEOZIP0d0 030dH™MTdE, GO™MI
0d 3omzaomoLBobgdymo o oMob bmEom-
m0b6a30LH YO0 Foa™maxon; LOYM39MMO-
MO 36Md0m0o, HMI 960LO O JoemmL LEHO-
d3yLo dghBoem Fgdmbgzodo O30B6YOd dMO
RMO6YH0ZIO-0mOHBOMM™Ma0g®-bLobdHoJLY-
®o0 LHGOIJHI®Id0L 03039MO0L dobgE300,
06039 — IME93xmOo 9bmdMogo LobgLbgo-
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RESUME

While discussing the legal framework for the ,linguistic rights” of
ethnic/linguistic minorities, the Georgian authorities should first con-
sider the position of the ‘fathers’ of the ,European Charter for Regional
or Minority Languages*® concerning the difference between the autoch-
thonous (historical) and new minorities; However, full realization of the
linguistic rights of the Georgian state language, autochthonous minori-
ties or migrant minorities on the territory of Georgia is impossible until
the complete de-occupation of Georgia.

Academic, depoliticized descriptions and qualifications of the lin-
guistic and ethnic situation of Georgia should be given essential impor-
tance in the process of Georgia’s integration with the civilized world.
It is desirable to be timely balanced Russian imperial ideologies and
qualifications in the field of Kartvelology at the international scientific or
information field.
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russian version ,In addition, four distinct languages are spoken by
the majority Georgian population — Georgian, Megrelian, Svan and
Laz — although these are basically vernacular languages that are
not normally written (33. 4); K Tomy xe, rpyavHckoe OO0MbLUMHCTBO
rOBOPUT Ha YETbIPEX OTAENbHbIX S3blKaxX — rPY3MHCKOM, MErpenbCKoM,
CBaHCKOM U1 N1a3CKOM — XOTS 3TO MECTHbIE A3bIKW1, 06bIYHO HE MeroLLne
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https://www.ecmi.de/fileadmin/redakteure/publications/pdf/working_
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Kartvels (Historical Home, Mother Tongue Dialects); 2005. Printing
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K. Gabunia. Language Situation in Modern Georgia 1. Kartvelian
Languages, International Journal of Multilingual Education, Ne 3, 2014
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Language: Medium, Barrier or Trojan Horse?: ,In recent years, linguists
have drawn attention to the existence of other functions of language,
one of which is... language as the means of expressing identity: who
we are (as an individual or a group), where we are from (regionally,
socially, occupationally). It manifests itself both interlinguistically, in
the form of the individual languages, which identify the nation states
or ethnic groups, and intralinguistically, in the form of the local accents
and dialects, which reflect where we were brought up. This is the
identify view of language” in: David Crystal, Language: Medium,
barrier, or trojan horse?/Cultural diplomacy at the crossroads: Cultural
Relations in Europe and the wider world, Wilton House, 1997; http://
www.davidcrystal.com/Files/BooksAndArticles/-4879.pdf. (In English)
Dialects, languages and ethnicity: Language is a primary characteristic
and an always present characteristic of ethnicity. Without language
you would have an incomplete description of ethnicity. Language is the
primary component of ethnicity. Language is tied up with our psyche,
as individuals and as a society. Language is a component of thought.
Thus language is integral to worldview. Differences in worldview involve
differences in thought and language. Yes, language is the primary
component of ethnicity. Yet it is still only one component among others.
in: Orville Boyd Jenkins, Dialects, Languages and Ethnicity; Based
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on notes in an email dialogue with other researchers and linguists
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Kimberly A. Noels, Language variation and ethnic identity: A social
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Systemic-structural criterion, a critical analysis, Kartvelian Heritage,
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bogo®39c0mb bododhEootgmb 6docoo obcotoo
306039006900l bobgenmdol Jotoyneno
960396bohghob 3G9m0,

bogotmggcnmb bozmbbhohyizom bobodotoremnmb
0cobodooeng, bodoGorcmnols comghmdo

bLA3306dM LOMI3JBN: 39MOMLOBEOLOYG 0 BOHOOMIYZMOO

3900mbLOBbEOLOYG B0bOOMAMIZMIOLMOL! O3V3306H90YMO
LOJT9900 BOGIMOHYOL dEOYGEHMO HO30L LOTOGOMMgdGH0Z 3B M-
0m9aoL, oLEYIdL, gHomb, GMIGEMO FoM30mMaLBNBYdO OYG3o-
m9d9mo bgod LOJIOL LOFOGHMMOOBOE FoOLOBY3gHO®. M-
3MMO3 0O300b0L JBMYOOMO J3OM3PY LOLOFOGOMM™MT0, 0bY
033-L LOLOBOGMMMdTn, OGOYOHMO 0ym oLgmo LOJIg, LOEOE
003060, 603Yy30b0 mYad P3o330MHOIOMEO LObYMIBORBML b
396dm bLIYo0gdDHOL 0gHL ™Y MM®bobLJogooL, HMIgemoE dmombm-

300 0600300000800 oM3393m™m0 3MJIgEIO0L TGLGOIYMGOOL, Ob
3oMoagdom, 80LEOb MOZ0L 93039000, GOL FFOGOMOE V3 06EOZ0L

1 9L (géddobo (0bg: conscientious objection) obpmdoymow hodmyomodwo
Ggmogondo doboddgdgdel godm bogomogdnmm bodbyodm bedbobyé-
39 mobol mdobmeb dodobmgdedo (dogomomobomgol obognge Black’s
Law Dictionary, “Conscientious objector®, St.Paul, Minn. West Publishing Co.
Centennial edition, 1991; 33.210). ®33d3e @ogb 030 1gd® godbmmo godmo-
g49bgdo, Gowgbog bogdg dggbgds 0bogowol dogd jobmbal dmwmbmgbol
ob 0do m7 0d Gz Eeb godmdwabobhg gomwyonmgdol Igbdyemyg-
3089 bl mddol Ggmoagondo oy sbodgmogondo GHdgbowaeb godm-
dobohy, Joom dmwdol, Indomol dmboddgdgdom.
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L9gOgMO, GO OOMLOE YOO gooM339L, OO-
OHM300 My 9GO LObgMIBoGRMI GMIYHM0I]
03000 3MBOHOYG F30MOYOYNIOOMOFZOD0,
HM3gemoE dgLooodoL Jgdmbzazgddo oL Bo-
®HIM9d30 JBmgdoL EOE30L MY EOOM3Z930L
369396(300LMOL6 B0V MYdOT0. JaghaL 393-
™bgzn3030, 9L P30330HHOO 30MOGYOOL, LO-
©O(3 P6o F9ROLEAL, LogomH™m aym M7y OGO
300mbogmaLgdol oBoLgdd dBmMIOO MYaY-
MOBO0EOL MOMYOPMIdOMO 3MBRBMOGhHob
MO30000 0(300M900L 30D60m.

LOLOTID XM M 3MmOJHo3dd 03 LAgd™mIo
OO 0O OMOL. MPYIEO OIM0339MO, H™MA gL
LOJT9900, HMIMYd0(3, MOMIMLEOO HOMR30-
H™M3006 M930h03oL 3gmobbIMOg6, LOIFOME
3™33maqdLyem JoEamMIgoL FMomMbm3gb 03
BOIJHMO®MO FOHOZOMFZOOMINOL6 3odmI®O-
6oMmY, HMIMYO0MOE 3MB3Mghyem LOJdggd0
boLOVMOYOO.

LOLOTIO I MYOL PB93m 3oLPYbo FoL3Ho
0MHOgMhHm 3ombgol:

e MHmamMo Jbo oymb B39y, GHm-
39mbLOB  39mombObEOLOgMo Boboo-
M3I3MO0 1303300 @©add, GOomo 306
O30 dmo3dmzgab MBAgboL/ Ggmogo-
0L ®030LYIBRMHO0L LOWYI39MbDY; M-
3mM0o 03 LAYOM®MT0 LOLOTOOMEN ML
30bgOymooL moz30LIBWEMgdd 03LEY-
mmbL 060300L GBIGHOLMOD OIO3-
3o6m9ogmo dmmbmzbgooLb myaam0dy-
OHMOOBY;

e MOIYbOE 30MHEO30M PO 0ymL bo-

30Mbobg30 0bogooL gogoagdo 39-
LOOVALO BHBEIg60m 030LOMZOL, GOMO
006 ©o(3d 3m03m3mL; gL J3xYod
060300000 HBIG6oL/HgemogooL 306M-
03000 dMmmbmzboL PbEO BOGIMoO-
©396aL ®™y oboE LO3FOMOLOY, BMJ
030 MB3gbOLMOB/OHYIMOZOOLMOD ©O-
30830M90ymmo dmbhn3900m oymbL bo-
306Mbobgz0; 06@O, LOGoMOMmO My MO
06030000 409900 OWYIBYOYIMO
04mbL Jgbododobo Ggmogoal, GHBIY-
6oL 3M0bEodym dmmbm3byodyg, 3m-
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OMIM 0mMmgdqdLY O 0bHYOH3GHYHO(BE0Y-
oL 9YOOBMOMEAIL;
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690030 QOMBIY6900 3oodby3zgho;
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00L HMIgEn 3MI3MbYbHTo bEgdd 03
@OML HOMY30, GO dGOL bgmymxyobL
Lbogobo — Forum internum oy Forum
externum;

Hhoygbgogmoo my oMo 3060 obgm
3ama3omagmdodo, OHMOaLYE 3dOL dmg-
mbm3900 06O 0d7xmMgoYM0o 3903330
ML MOz0L ®BIGHO VbEO 0BMJIgO ML
3oL 60600M3EYE3, 030LOHM3Z0L, GOMO
MO30 @OOMBOML LOFOOIMYdGH 03 3o-
LYL0IZYOMMOOL (1), 06 OO EOZOHFZML
Lb3O YBMYdYo0m LOGFYJOMMO0L Tg-
LOIEMYOMMOO (2), 96O ob 36H030-
mM9oa0900, OMIgmO  LOGFYOMM®MOOL
F9LOdMYOMMOOE  00MOLYOYOO  O-
©3960m0 dMmmbm3b6900L gL yMadoL
890mbgg30d0 (3) ; B90MOMbNI6bYMO
890mb39390006 GHMIgmo JOMFObo
33moLbIMOL HOGMY30L O HM3geMmo —
0Mo; OHMEOLOY HOMY30L 0bhgdbLOYO™-
00L bo®obbo yzgmodg dgMHo;

0O gogmabol dbEgbLb gbhmo dbMog,
030 @d3o®mob LO3JNdy, GMIGMOE
0603000 O930LEHO GIMMOa00L MO-
300BREYOOLMOL F0FOOHIMYOOT0 VO,



#15, pecember, 2020

117

dgmbg dbMmog, oL 3odEO3oMo Oy

330Momo 390093900, MO 8t3Yyz9d0
6639600 FMmOgmboym 0boz0@0L

JsagoL;
e J90dm9dd My 0O J0bOOOLMOIMN30M
BgoHdomIgMho  306mbo, OMIGMO3

LEOYMOOEOEF OO Jggbgdo GBIGHOL Lo-
30mbadL, BoMIMOaYcmaL 06030-
oL ®B3g60L MO30LYIBMYdOT0 HoMYg-
300L; bm3 oM P6O JgROLEOIGL dLmO
390mbgn3900 dbmmmE 3mdogoydo
30mEYoYmMYo9d0L gHomdo; oML my
06O LY EOHML GHgEMY306HYH0 LOZO-
mbo, Jg9dmm My 0O 30bMBIYOYML
B0boLBOG 3Obgd3® DO O VYM0EIYO0-
60 60600M3Ya™MO0L BOGIMIMOOL Jg-
LOIMYOTNMBY;

00 3ombggobg 3oLybolL goEgdoL OO
B3cmommo 3909430 0GMOTOMOHM 39MmombLObEO-
LY BOBOOMIYaMAOL MYdoL MGIOE Fo-
00690030, 0MHVIgE, LOgh M@, GBIGOOL Mmo-
30LBMYO0L J0bOOOLMOGN30 BOOFMYdOL
©oLOBYLHYOOT0.

m63360L . M3JB0003IMMbI"

0y LOZombL  OEOT0OBOL  JBMYOOMO
936MM3ymo  3™m396300L gHomdo gob30b0-
mMo3m, 030 LY JP6EO EO3L3OM: HMaMMO
160 oymb MHB3Y60, dom TJmMab, HMEILOE
9oL 39gmomLOBbEOLOgGHO  BOBOOMIYZMAY
3303300900, HOMO 306 ©OE30 IMO3MZML
3™Mb396(300L 39-9 dgbemaL 1-gmo 336gHoL Lo-
BYIZIMBY.

0O30060L JBMYOOMO 93O MY 3M6-
3963000 LOJOGOMOMIn HVII603g 3O 0ohI-
®0y30 godmoygbgdo:

306H390m ©0ado, ,0H63960° TgmozLYOO-
©0 360 0ymbL EYIMIOODHOOLY O OEOT0-
0boL J@EYd90mMOb. gL 030L bodbOZL, ™MD
9L @omO®o Jmb3zgbEooL @OEZ0L FOMY-
39 ©@OH™M390L @IIMZOHOHOOLY O OEOT0O-
6oL JBMY0g0mMO6 Fgymoz3Lgdg 69d0LAGE
®B63960L/ BYM0g00L, GHOEAOL JOMOEIOHMO
3Oomohogygc®o 97030, MHOLOE ZMB396(300
9®ydbgdo, gLod EYFIMIMOH0O. VT0DHMIVY,

6HM3 BROIJoLbHY®O, boEoLHYMO, 3MIYOOLH YOO
0IMMMMI0d O F0MHY OWIYIBgdgmo Jag-
090900 06 O0GOOL 3Mb3gbiE0oL 39-9 dgbmol
@O330L LOROBO. FgLOOVIOLOE, 39M030MOMO
B60600M3Ia™M0o0, MmMIgmo@E 99yoMmgdod BY-
3mOMb0d6Ym OB6H0IGIMIBOH0H MB3HOOU,
396 096900 3M0gH03080 OBEHM™N.2

000L goMEo, ,MBIgHOLY Yo OOHRBEAIL
306LOBM3GYMO boGmOLLOL EVIOFIDJOT M-
00, LAOOMBYMBY, MOBINTOYZOIMMOS OO
0603369mmm36900 (a certain level of cogency,
seriousness, cohesion an importance).® gb 030L

2 B@Ho 606bb303363@ '3330753330 0ym l)ong
,,(4)303(0&)30(4)363@0 3&)0)03[)006@350[) 30&)000
60(936@05(9360[5 60600(—?3(?36“ .
©o 3(4)(')(1)3[)0060360[) 3&)000 gangnb 303(4) '83;]8-
60@ 3(092130052](4) 30&)000[&, l)oggoB, &)3@0603(4)0
Hmbo%égbgbnb 603(\0, od&)dogyng:ﬁo 0ym dog:vo

030 nggbm-

606@0(900()[) 60&@8860 632)0[5803&)0 (\0(*)60[)
domo 8bMom, 30500(906, 606@00[& aobggpgnm,
dJoemo dgoddbo dodogogobogeb, odo@md Lhmdgo
dodogogo gobobommgdmps Joemol mgdoboo,
dgboododobo, Jomml obh bos 3dmbmws bogodm
®0b0dEgdmdol ©oz03900l Pamagds. sodoo-
bol 7gmgdems g3bm3nmds Lobododommd
&)303(*)(4)30&)363@0 36m03b0060360b 30(4)001')[)
Lobogodo godygm. dobo gobpbowgdom, 3o ool
,,Dq}@{]bo“ o6 330)@(*)(90 jogpo 506@0@06360
306 adgbpol ob Lbge Hobdmdowggbmmdomoa
(‘7&)806(‘0[) 0&)388686%3, 60600(’\78@38(‘060‘30 80)-
(?O(Y)Q)O gp{]amdé)o@nngpo 880&)0)309’:)(‘760[} 3&)0-
68030’)06, (4)(7)83@06 b‘;mé){](g 0(908006\')[) D(Bg:):]-
090l gdgomgdmws. gg3hm3nmds bobododommmd
300800600 bogdhmobogdol 1B39bsgbo bobode-
&)mgj)ml) (gol)536o 0dols B{]bobgb, bHod 30(4)001')[)
3(*)80300 0(4)(:?383@0 dt)g:)()l) 8080(4)0') (90[)6&)080-
60300[) 8839’:70 (B(")é)aol) 0(:?8(")(853(60[) ‘B{]b\)bab
5«96336300[) 83-7 aj]bqyl), 0[)333, bondondm
©o 3ma@hosn® Ygmgdoms 3odpob dg-2 o 25-9
Han)abl) {]3&)0{)3'3@0 boboao&)m@ml& 0%&)00’),
0dols 80353(9030(9, éHemd dogpol) (93330)000(9 60-
&)(96860[) 8080&)0’) dUmOQ’:’bOB@Ol}OU&)O 60600-
b(*)(?\), 0[5{]0)0 6()600(:?8(986(060 33&) OdGUb(")Q)O
(?OBDQ:)O 5@633660()[5 83-9 anbgj)om. l)OF)OSOé)O
060 0dbo 0bLgdomow goblbobomggmew dopg-
dnemo. ob: STAATKUNDIG GEREFORMEERDE
PARTIJ v. the Netherlands, Application no. 58369/10;
decision of 10 July 2012; http://hudoc.echr.coe.int/
eng?i=001-112340

3 Eweida and Others v. the United Kingdom,
Judgment of 25 May 2013; http://hudoc.echr.coe.

int/engi# {«itemid»:[«001-115881» ob. og®gmgy,
Bayatyan v. Armenia [GC], no. 23459/03, § 110, ECHR
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6036030, G®M3 69000L309® LOZOMbLDdY 6900L-
0090 dmLOBMYOO 396 096900 30ohRBgymo
,MB09b0* 3Mmb396(300L goggdom, my3o obL
06 Jg9gbgdd  LOZIOVG®NOLOE 38603369(MM™M306
LOZOMbLL, 06 BOOAIMOAIOL FOMHFO® HOTM-
Yomnogogm 3mbEax 3oL, MMmIgMmoE wm-
303960000 EOLOOLYMYOYIMO FgLOdOTNLO M-
339996(Mhad0m.

0300 3OROMOMOE, MY GO OO 060 F0hbY-
JM0 dLIMOE, Fg0odmygdd gogobLbgbmm Logdy
Gough v. The United Kingdom LEHGOLOYGZOL
LOLOFOOOMML  3MOGH030Ob. dM3H0360L
®B3900m, 0EO30060L F0dzgemo Lbggemoly Bo-
®3mhHgbo oym LOYMOOE PBY0bOMO MO O
0MoO30LM30L OGO oym TG OEbIYyMBIMO.
LOFOOM LOZMEgTd0 F0d39m FEFMIVOIMOO-
do LOOGOYMOLOMZ0L 0L O3039079MM0 0gbo
®00@abEgMadg, ®oE, doLo VdGom, BOGIM-
0agbo dobo ®B3gooL ®O30LYBMYdOL
@OMM3930L. LHGOLOYOZOL LOLOFSG MMM
300H600, M3 dmAhogbolL ,HB3H60" 390 O3
00YmBOM YOO ©O3VFIMHdMmMd0L, LG om-
BYmmo0L, MObINII3MYenmdoLy o 3603-
360™m3bg60L VYEYOI FMOHIH0YIYOL;
39Lo0030LOE, dobo Lohog®mHoL gb BoBomo o-
30390mo© 0gbo 36mdogmo.*

LAHGOLOYHEOL LOLOTOH I ML gobaoMO Y-
o0L dgLOBdVBNLO, ... OMOILOE gL 3B0od9-
6090900 (cogency, seriousness, cohesion and
importance) 3804mxBoMOY00, LObymMIBoRML
0M 0d3L 0d0L Jx@Egdo, HM3 MHgM0az03cM0
®B3960L o6 dobo godmbodazoL myaz0®H0dy-
™00 90@OLML.” ® LOLOFVGO MMM d00hbY3L,
HmMI LObgMIBOBML ZOMEYOYMIdS, 0YmL
690HGOMYGH0 O 30339MIMadgm0, 3JYmO3-
L9OgMNL LObYEMABoG™ML FbMHOEOL Bymogo-
360 HB3960L 06O 08 LEOTYOMH0900L Mya0-
H03xOMo0L 39gxroLYOOLMVD, GMIMMGO0MO(
9L ®B3g600 godmboymn.b

2011; Leela Forderkreis e.V. and Others v. Germany,
no. 58911/00, § 80, 6 November 2008; Jakodbski v.
Poland, no. 18429/06, § 44, 7 December 2010).

4 Gough v. the United Kingdom; Judgment of
23 March, 2015; ob. http://hudoc.echr.coe.int/

eng#{“itemid”:[“001-147796"]} 3oé. 188.

5 Eweida and Others v. the United Kingdom. 30é. 81.

6 (ob. Manoussakis and Others v. Greece, judgment
of 26 September 1996, Reports 1996-1V, p. 1365, §

0 9bg39mmMM®Md0EOL6 OGO JbEO godmaszm-
haL, H™A ,®BI960L Myaobh YOOI 03Y-
amobbdgoo dbmenm@ oL, G®M3 FgLododobo
d90mbg93900 dMIEMm0d 3Mmb396300L 39-9
dgbmob 306m3gmmo 316dhoL ©oE30L oMgo-
ado O 06O 0L, GMI 030 MY 00 gdom 3oLo
300mboh30L/3oEboadoL JgdDMPD30 OMOLM-
®©9L 096900 OTOOMIYOYENO 03039 IYbemal
09-2 3369HoL LO®YJZ39mMBY. LOLOIOGMMDL
00a™m3d 3bmMmE 030L ZyemoLbbImMoL, OHMAJ
bLYBYOPMO 3B 0HYB07YTd0L OZTOYMTONY-
00L 890mbggz0odo GBIYH60L Myaz0H0dYH MO
0MOM o300 9937303. P33, LYW LLZO
LOZOMbNY, FMO3MZ90L MY OMO 3GOIHOZIT
©o(330L 060300L gLY MmY oL FMLOBGYOO
@O 3OLMOL EVIO3TNMYOYMO J3gEHdY, M-
3903, 80LO OBGOm, gLOoO30L MBIgHOL 93-
yohgoo.

LAHGOLYOYHAOL  LOLOTOIO MM FodoEbo
060300000 HBIY60LY O 0b0300L 03 Jog-
09000 EOEIYMMOOL Logombgdao, MO,
d0Lo 0BG oM, LBEMGgE 03 MBEIGHOL godmbo-
HImYoo, dobo goEboYovd. LAHGOLIYGOZOL
LOLOFOO MM 0330M93L, BOOHIMOOEIoL MY
0MO 060300L Jogmadd dobo MBEIGO0L go-
3boAdoL, 08 MBIYBOLY, HMTJMOE EO(BE3OL
LOFgoOMYdL. MBIYO0EOL O30380MH90YMO
B60600MmAaamdaL LOgdggodo dLAmMO ,J39®9-
00°, h3gamad®03, OMOL MHO03Y ZOMOIdIYINY-
00L JgLOPYMYdOBY YOO LMV BYM0gz0Y-
Mo oy bLLb3Oa30Mm0 B0bOOMIIa™MAOL Zodm.
d9LOdVANLOE, doM33930L 99398YOONYdO
LOZOMLO — BOGIMOOBYOO MY OGO gL JoMo
060300000 ®BIGH0L FOELOYdOL, 0333060
®B3900LY, HMIGIMOE OEZOL LogoOHMYdL.

0300 3bG03, LOZOMLL BOGIMOOIIOEL ;Y
06O 0600300000 Jogadd HBIYO60L goEbOY-
0oL, LHGOLOYOZOL LOLOBIO MM T OMY-
000 3060M@O 3ob30MHHO3L O VFOMOL, MMI
9409900 6o BOMIMOagbmglb ®B3960L
30MHO306M 3o3boYodUL.

990MOMb0I6YT0 B0EEMBd BOMMOE Fo-
dmboho LOLOJOOOMM™MA LOYdgdg — Skugar

47; Hasan and Chaush v. Bulgaria [GC], no. 30985/96,
§ 78, ECHR 2000XI; Refah Partisi (the Welfare Party)
and Others v. Turkey [GC], nos. 41340/98, 41342/98,
41343/98 and 41344/98, § 1, ECHR 2003-II).
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and others v. Russia— 3980930 306306 (H900m:

» 09-9 9gbmob 3odmygbgoo@mdaly goo-
6939H0oLOL ™M®o LOZombo JPoEO FooMH3zoL:
306390, 0OOL MYy OGO dMIHogbob MBI
0033060, GMIGMoE IMombmaal ©OE30L
OmambhE MGImogogho MGBIg60 06 LEbEOLO;
©O 9gmMg, Jgodmgod my oMo 3maIhozbolL
J09®9d0 30hBgyem 0gdboL o3 ®BIGHOL 3oM-
O30 3o(3boYooE (MB3YH60LY, HMAYMOQ3
@O330L bLogomyoL )

306390 LOZOMLBY LOLOTOGHMMMMT OM-
60360, GM3I oL 3MA3YHYbEodL O ZObY-
39m3090m@o,  JgxyoLgdobd  MHgmogzoyco
dmombmzgbolb magaobhodydmos, o6 9939393
09490690000 3dobo  ZOMOEIYOMLY, ObEO
®B3960L 06 3MOIH030L FOM3GIMmo 0bhgE3-
®9bHoEooL LoLBEMMg O 3oL boMobbao. 3odo-
63996mbgmo oym dgLym0y3696 06030 Yo-
myco HB3Y60L d769d0LO O 86033069(MMOOL
LOMMIYIOLO O OLZYLOOTN, 30600OB GO3
9OHMO 0EO30060LM30L Jgodamgdd Yym@BWOO-
g4 6300omoB30@o, 39mMmg 0®0d00b60Lbm3z0L
0oL JgLOdIMMO ymxywommoym ddLIYOHEO 06 OBO-
m900. ’

603 8990900 3gmGg LOZOMbL — MY GO Ho-
0m3m Yoo ®BIGH60L 30OHEO30M FOELOMYdO®
— LOLOTO Y™ dMmomMbMm3aL, BHMI MHBEIYOOLY
©0 g§o99900L IMGOL YOO OOLYOMOIL LOS-
3060LOE FgoEOH™ O 30OHEO30MH0 3033060.
9L 3®0HI®0Y30 J3gdmm dHOL gobbomymo.

mB3JbOL ,808ba@JdI" O
,00330MAOLAO 3INOMM
©0 30MmOI30M0 39380M0°

OOmam®E 990mm 0m360869m, 030LOM-
300, GOMO 0603000L gl ™y oL Jogadd
00Rbgyem  0gdbolb  GHgmogool/®Bagool  Lo-
®}YI39mdy BoMIMIMO0m  3900mLOBEOLO-

96 B0600MIMI3MOOME, OIE0MIdHm0o, gL
J09900 30ABYYM 0g60L FgLodddobo GB3Y-

7 Skugar and Others v. Russia, Judgment, European
Court of Human Rights, Decision, 40010/04,
03; /12/2009 ob. http://hudoc.echr.coe.int/
eng# {«itemid»:[«001-96383»]} (ob. ogbhgmgg X.
v. the United Kingdom, no. 7291/75, Commission
decision of 4 October 1977).

6oL ,303boEYoOE“. LOLOTOOHIMM TOMY-
000 M0339303909M00 030L JgxzobgdoLOU,
0y MO Hoomzgmyod MBIgooL /Ggmogaol
»30(300YdOE*. FOOMOMONY, 030 IMombm3L,
O3 0OHLYOMOIL LOZFOGOLOE® FF0OO™ O
306HO30M0 3033060 MBEIGoOLY O Jogg-
00L FMGOL, 3OaMV3 OO FMmombmaLy, ™3 Jadg-
0900 BOMHIMO3nbaL dgbodedobo HBIg6OL
309mMboh30L OMOOMYdYI TFMGHIOL.

3™Mb6396(3000L 89-9 dxbendo godmMYg69d7MmO
Hh9®3060 — , practice “ — 30630OHYOIMOO 306-
OO, OO 030 OO ggmobbIMOL, yzgmoboo®
0JML, ®oOE 3o ®gmmogoom 0b MBIgoom dGHOL
9mH0306909m0, 06O JMogzmbgdymoed. Gyg-
m0a00L/®B63960L JgLodvdoLO , 3oEboYdd “
(manifest) 360 60MIMOa96®aL dOINO60L
090 my 08 M®BIY60L OIMbOHYMgoOL O J3Y-
OemMmE 04mbL 08 GBE3HEOLMOL OZO3T0MYdY-
@mo.°

LOLOBOO MM 39 dmE ZoObIdGOHO TY-
90930:

»,0000603 30, ®mELOE ®EFHEOL VbobLO-
omgoL ,306000mzGImo bo®oLboL bodYo-
(9, ©0F059M9OMO0, MO630FDHZOICNMOV,
LgBOMBINMIO O F60T36H5M™36900°, 396
30049300, ®®AE 6900080960 vJHo, OMHeNOE
dnogmby073cma, dmMH0300H90J3em0 06 30630-
MM0907m00 08 MEI960m, BOGHIMO®396L 0F
06399600 ,306b0@H00L" dogoamomo@, og-
©900 06 800306 ™og0L F9308900, BMIMY-
003 30HO30EH 06 300MbodmozL FgLoovdnlb
®639600 @O M™EgmoE dbmanm@ ImGHyem
303006300 8oLMO6, 3930 89-9 dxbanolb o-
3300 domav*, °

,000000300, GM®I 090900 HOOMZOAMML
»303boYoo@* 89-9 dybanolb 3089000, 030
30GO@O300 360 J30330H90Mm@HL 390000800
9003000 06 ®EGH60L. 080L Fo30M0M0 069-

8 Metropolitan Church of Bessarabia v Moldova, 2000-
XI;35 EHRR 306 para 117; Hasan and Chaush v
Bulgaria, 2000-XTI; 34 EHRR 1339, para 78 GC.
Hasan and Chaush v Bulgary (20020 34 EHRR. 55.

10 ob. Skugar and Others v. Russia (dec.), no. 40010/04,
3 December 2009 and, for example, Arrowsmith v the
United Kingdom. Commission’s report of 12 October
1978, Decisions and Reports 19, p. 5; C. v. the United
Kingdom , Commission decision of 15 December
1983, DR 37, p. 142; Zaoui v. Switzerland (dec.),
no. 41615/98, 18 January 2001.
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0O MOY306003980L 06 ®3m0LAMINTMO0L
ogdo, GBmBgmor BoGmIMO396L gmog00L
06 ®639600L 3®OIH03I™0 306bMGE0MHdHO0L
LOYMBICODOMD@ VMOODYOID 9EOD-9E0) QIED-
9o0. m7dEv, BBI960L 06 MHHemog00L 30(3b0Y-
00 06 VAM0BYGHOO V8 OJHYonm. LO3IOOLOD
obanm @0 30HO30M0 30380000 0GOLHOMOV
J09@900b0 @O BHBIH6OL TMmEOL HbV EO®E0-
6oL BoghgooLb Loyyozamdg Ym39e» 36-
3P90I LOYJO989. V8OLMVB, BMLOGAYENYL O
AmgmbmzH00 dVIM30:3ML, H®AE 030 dMHo9Ho-
@0 LBMGYD Ggemo30360 [oam@YdIHmHo0l
dgbEIMHo0L 306600

LbbgoEOLbgd @OH™ML @O LbgoEOLLZY
LOGTgDdg LOLOTOGOMMMA B3Ho0L oM Eo-
306 godmbohmado@ O d0doboEOIY, 99-9
dgbmobL 1-gmo 3P694Hom EOEIYMOE 300hb0o:
63060  HagdLHaooL Zombzo, 2 LL3YIMOL
9OMOE 3930900 M3mM0oLALObYMYOOLOMZNL,™
™900L 3bmMm3MHx0o0do IMBOBoeMgmMdY, ™ Joo-
3900, L3g(30OMYMHO HOBLOEAMOL HoMgodo, 6
©090IM0 39BOI3900L VB3V, @O bbo.

mYd33Y, ombOb0Tbognd 893®oan:  To-
HOOmMo, LOLOFGOMMM®MI JdgEagooLyd @O
®B3900L JMmGHOL obmm O dgoOH™ 30330-
6oL 3OoHa®0Y30 HOTMOYOT000, ToagMoad,
000300MIMOE 03Mdbmdy, GM®M3 0g0 LO-
gOObomom 9300900 030L JgxroLgooL, Bo-
GHIMOE396L MY 0O 3OM3gImo Jogado
MHamog0mHo 30mmMEOYoYmmgo9doL 6obombL ©o
oLY OOML FoEVdBY3zgh 0603369MMAOL
060490L 06@03000L FYIMEOHTRGMMOOL, Bo-

11 (ob. Cha’are Shalom Ve Tsedek v. France [GC],
no. 27417/95, §§ 73-74, ECHR 2000VIL; Leyla
Sahin, cited above, §§ 78 and 105; Bayatyan,
cited above, § 111; Skugar; Pichon and Sajous v.
France (dec.); no. 49853/99, Reports of Judgments and
Decisions 2001-X.

12 Kuznetsov and Others, Judgment of 11 January 2007;

13 Barankevich v. Russia, no. 10519/03, § 20, 26 July
2007,

14 Supreme Holy Council of the Muslim Community v.
Bulgaria, no. 39023/97, § 73, 16 December 2004;

15 Kokkinakis v. Greece, 25 May 1993, § 36, Series A
no. 260A,

16 Leyla Sahin v. Turkey [GC], no. 44774/98, § 78, ECHR
2005XI, and Phull v. France (dec.), no. 35753/03, 11
January 2005;

17 Cha’are Shalom Ve Tsedek v.
no. 27417/95, § 73, ECHR 2000 VII.

France [GC],

600M3Y3MO0L 39MmoMmLOBbEOOLOGMYIOL. LO-
LOFOOHOMMLMZOL doeMdy 360T369(MM300600
QOMB3Y6@aL 03030, M3 BobooMIHz™MOd
9BYIBYHOMOO dOFN06OL FYMBEOW FMLO-
BM9090L, ®o0dgL LOLBM®YT0 06 LOJEOMY-
do 80L gyMBOHABgE GHBIGHOL.

30L03g 3obIVGOHdOm:

2890300000  MM®B03900 ©O  LOJo-
OOHom030 oMH33896hoL dmbImonm 396
046900 F9Lodygdgemn Am®EIH60L 08 dd30-
6900L 9d30b J398 ©@0Y9g6900, B (o397-
mo 66960 06 HBgwmyoo Fobo Gyemog0360
30EJOIMgoob 8608369erm306 9e0yd9b@L
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00mgmadoL LoyoEMOE. ghm-ghmo  LEHY-
©906hoL FTMOMOL dBdG0om, Hodnobo 39030
BOMHIMOEI6@O ,,3bg(30L B0TOBL, MO LOB®-
®byL 3g4aboo oM HYHMOZ07 e MO30LYJBENY-
000, 34O 3BHOL FMmEmbgmab 393beMaLIYB,
0MHM3930 dom 30Mo LOZMEQL. 306 Mo-
0M39, 6900 OGOHMHM® 3oL Jomadzombom-
300, 9ho®9o0bo dzgmo 09030. L3MEOL ©O-

46 United States District Court, Western Tistrict of Texas,
San Antonio Division, 08/01/2013. https://www.ruth-
erford.org/files_images/general/01-08-2013 Hernan-
dez Ruling.pdf

®9gdbHm®30 3MLOGAgMOL d30mML JgLMOZ0DO
9HOMYd06d 0MB0TbYMO d90350L BLO3LO Joo-
©90H0B0E0MYOIMO dOOHOMO, MMM Hod0L
306939, ®mYy3Eo 9mLOMHgMYa gL JgmMO30H9dO
06 3000M. 3000 OBGOM, MOZOE FVOEYBHO-
BOE0MHOIMO 30OHOMYd0L LOLHYTO 9BOBOOM-
09390MOO HYmM0a0oL; hodnobo doMomydaLy
HO6g0d MOZ30LIYBMYO0L EOZOGRZOL O LY-
mob 30Yyo3oL 60dbO3EO. HYmMOlz0yco 3m-
dma®go0oLb MmObObAdE, d6H0IHOLHIL T0BOBL
BOMIMOA3I06@O 0OTN006Y009 LEYMO ZMb-
HOMmMOL 3M3M3900; ,LAOGO®H d90530“ HOTM-
bho7g9dmo Hodo 3o dLObOZEY AMLBOZMIY-
00L OEOOEBOMMYOOL O OO MOMMIYID
60003L L3MEMOT0. 3MBLAHOHYEOOL 30G-39¢(M0
dgLBmMod0m  FOMObhoMgdgmo  GIMOa0-
3600 ®B3960L oEboadol MOZ0LYJWENHOO
O0MHM3IMOO, MY30 0L 0dyMYoYMo 069-
0MEO 9HoMgonbo 43300060 Hodnobo ID dg0-
50. 030 0bmgEO LIMMOJo Hhodoobo LO3O-
amm@g 3OHMamMOd0L goggdagoolL. ombodbymo
0mmMbmabd LIMEMOT OO EOOZTOYMTOD.

LOLOTOOOMMMA LOGdg Tgomobo  ©IF-L
3MBLAHOHYEOOL 3oGgzgm  FLBMEYOOLMOE
00006 ™M90030 O OOEEN6O, HMT MYMOZ0-
oL MOZ30LYBMYO0L FYbeo EOGOMZGIMO O
04®™. LOLOTOOMMM3 MJ30, HMI IMEFYIYM
d90mbgg3030 LOZTOGOLO oYM OVOEOMBOY-
o HoLHo, MY, 030 LOJIgL FgoxrOLYOdEO
930360 HaLbHoL BOGOFMMYOT03, HOMO OOJO-
3060, 3Jmbo My 9GO LOGHYML GHV0TY 39M-
L39gdH0g30 V8 Jgdmbzgzodo.

LOLOTOO M MA TOJMOMO, BMAI LOdDMAFO-
MO, 330360 gx30LYOOL HYLAHOL BOOFNYHO-
do, 3oodbyzgho oym 030L JgxzoLYdY, OL-
3oLGW MY MO LObyMIBagMmd LG OMBIYM™O
H300m0 BJP6dbhyHo dgmogoydHo MBEIg-
60L 06 3GMoOgH030L dOBbMG®EOMALOL, O MY
©OO30LMY, 3OAVOMEMIOYMO 0YymM MY OGO gL
bh306m0 34o®o O 36083690MM3060 LOZOIO®
06¢g®gLom. MmPYI3L, dmEgLoE Logdg 3gbg-
0o LObymMABoxmmL dogd bgod®OMIYG0
90600MHLOLY O LOgGOH MM FodmyYygbgdob Gg-
33moOE00L ©OEanbolL, LOGO®M OMOc oym
mmboLdgdoL FodOOMMYsd Tgodo LOFO-
6o 06hg®LOm, MY6EOE JOOMBL 3JMmbm®O
(3OM39a ®Jr0309® 3GOJH030d 6930Mh0-
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360 9xgdbho. LO3IO®ALO oym, GYFYMOE0
OOE0mboMmYG»  F030OHMYO0T0  YORBROMOYm
m9a30h0dx® LOFOO® 0bHe®ILMO6, 0d0LIM-
300, Gomo FgdMmIY30 3MBLAHODHIEOYBOE To-
hbgagmoym.

aubLobomzggm Fgombgzggzodo, dmLOMHY-
™9 LOOZME bEOEO LIMMOT0 JgIMMYdI™
LOZOMEYdYM™M  BgLL, GMIMOL MOBObIO-
©O3, Y39mo LAHILIOHO FOMPIOYIO Y™
9HOM9d0bo 3330060 Ho3dnobo 09030, BomM039
0090h0x0303000, JLOGOMbMYdOLO OO O-
330L 30H60m. VYOO, dMBOTEYMmO MHH3Y-
MO0 0Yym 690HGHOMIYM0 O OTMYmbgoo-
©0 Y39md LAHYIOHOL T0ToMOm, MOE 000D
30700m90@0, OM3 godmyngbgdgemo 6o ym-
RBOMOYM HOE0MBOMIYM0 Fga3obgdol hgbho.
mPOEY, 390myma30 gobbomymo 0g4650M@O
930360 39x30L900L HYLHOMOE, VMO ZOBLO-
BM3OIMOoYm, 0OLHdMOO MY OGO LOGHYML
©O330Ym®BOMYo0L Mo0dg 39MHLYIH0ZO.

®oEombomydo  Hgbhom 3gxzoLgooLOL
LOLOFOOOMMI EOOEANBY, HM3 FIDMYWO3O
030MO® 03004MBOMIOEO JobL FMMbM-
3690L. LoOEO3Mm Bobo BgoHGOomyOHo oym
GOomam®E 900600, oLY3g doObbMGE0HMgoOL
M30mLOBGOLOm, 30600O6 dMgMmo OBY-
LYOYMYdY, LZMEMY, HIMOHoMgoMEO dob
3mmbmzgbndL. BgLbo gdLObIGYJOMDO OOOYO ™
M06g0cm 30dHO6L, GM®MIMIgdoE LOIOHOIME
06 0ym ©O303306H909m0  MHImM0gz00LMOG,
6B3960LMOB Vb BYM0gz0xM 3MHOIHOIOLMOO.
L3MEMOL FOOHBEO mggoHdYMo bLododmg-
00, 90GOHO3OP JPOYO639MIY™ LHYEIOHIOOL
0096(0B0E0MJ00, JLOBOMbLMILd, OO(BE3Y,
30339009009 @OLBEMYOL. FgLOOOTNLOE, d9-
0500 HOG®YOOL FMMbMZBOL OOABEOO BOFOM-
B6OMIYMH0 LOWYIZ9MO. 3OO VAOLY, ID 69050
LOLOGMZJOMM LOTYOMYOOL BOIOTMOEIOOO
LHYEIOHYOOLMZOLOE, 30600O6 3oL LOTY-
maoom dgbodmgdgmo oym ZOBIHaM0odo
30obooL  gobbm®mEogmadd, dodmommy-
300 LOGFGOMMBO O LOLZOOLLZO dJHo3Mm-
0009 EOLBGYOL. ID VOGHOMYO0L g M3 M-
36900 ©O LOYMZIEWDOMOO OYEOMYOGMAOL
BOGMIMOag6@O. 303313LOL dINbOLAHGOFO-
oL o bbggdL dobo B89339mdom Jggdmmm
LEOOROE, 9O MO F9byE30m obaLODdMZGHOM,

O3 3060 30003 939MO dLYMO 090F0, O3 3o-
333LL 0939M3690MEO. 390500 30HOBO WYdo
0J690mEY, MY30 Y3amo LHYLIGHL Tggd-
mgdmEO 09MONHod 0LIMO 09030, OMFMOLOB
dmoLY®390@O. L3MMOL 09050 TbMOEMME
33960m0 9xi39gdhL 0639300 dMLOGHYEMOL
®9mog0ymo HBIHooLM30L. gOLOMZOMOLBO-
6909mo0 0ym oboE, O®3 H30Mmo, OMIJIO3
dmLOGhgMAaL OY30LEY, LZMMOL OEJT0-
BoLHGOE00D ddL TgyadLYodydo, OGMEaLYE 3oL
Jom0330mL JHodm d0GHOMOL HoMgdo FgLmo-
3000.

0303M0 Habdhom BgxobgodobLOL, LOLOTO-
OOM™MI EOOE306d, HMA3 FgdmIE3d dLAY3H
03004mx@omgoo 3oL dMMbM3b90L. LOLO-
F0OHM@MmMM®ML 9430 0M JgHobod dMLOGHYEMOL
3IMBOBgemmdodo. mY3Eo, d00H60Y, GHMI
306 396 @O06ObY LOLOTOGME ML, H™MA Hodo-
0b0 0OMHOMOL HOMYOO dPMOLLIAMOOO OOLY-
000 H3om®ML dobo OgmogoycdHo MGB3Ho0L Jo-
Bbm®309mMgo0LOMZ0L. d®LYdomO HZOMO
LObgdg 0ym 30306, HMaLOE LObymMIGoB ML
Jo9oo0L goohbmd abgmo gxygdho, GmAY-
mo@3: 1. 8o3mybol obybd dm®EIN6OL
J09900dg 0833000, HMI d0dxmModEd dL
®0g30L0 GYEM0g0xMo MGBEIYH60L COMM3930L 2.
00dmMYoO dM®BAY69L 0OHHY3060 30n39m9-
0060, ghmo dbMog, LodmagomO bymadobo-
B30m3 30M 33939 LOOZYOIMLS ©Y, BgM®Y
db®og, ®amogoycmo GEIg60L gobbm®Eomy-
0oL dm®abL.

0L go®Mmyomyxdnd0, MM HO30060 dOGOMOL
39M939 LOYIODO IO FIIMYPOEO FOBIHY-
0030 oEObEOL, 000MOMMY3000b Bog-
6oL goMHoObOL O Lbgo, LOLOIOGMENM®MI O0G
d00hbod ®HBIGo0L gobbm®Engmadodo oM-
LYO0® H3OOMO®. FMLOGAYMIL JOGHOM MO
dm9mbmaggdmmo Hod0obo ID d0GHOmaL hHo-
900 ©O 0O 0ym 30mMEOYOIMO 3MdOH0YOH0
©OIM30MYOYMMY0d 3Jmbm@o 0L 303G m;
06 0ym 30MEIYOYMO 9HoMgonbd 030 Jayo-
mmE 33960d9 o6 30LMDBY. oL HOMYOODdY
J06G0oL Jgdmbzgzodo, oL ommoE Jggdmm
BoMIMIMd0MmMO oLIMIBOGOHOL MO30L039
doemobbdg30m dMIMEBL3GO (LObMOEOL Go-
dmgmm LOYHAY (eMobh), Bogbgdo Bogzombo
000MOM®MY303039 30M0 dohobob gotgdg o
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BOMEO WIMMOm ObgbMm®(309MYO060 FOMODL-
©900). ®030 030 HO30060 dOGHOMOL HOMYOODY
®oO30L039 69000 V3dMOEO JoMOL, 3oL, FgLo-
0000LOE dMYBa3O doLo Jgmbmmdom Bo-
GHIMIMO0MO JLOVAIM3690900L OHOBO.

0000603 30, ™7 3MLOGRYMg OOEOLEHY-
900 0MLYdOD H30GOML, LObyMIBo@™ML
60030MOE 9Jb690Mm@O 3YyoMmo LObyMaBo-
QBMY0M030 0bdHg®aLo, GMIgGEMOE OOBM-
600 08 (30O ML. dbgMmo 0g69dMEO 030L Jo-
OHYORY, OM3 3MLBOZIMYYO0L JLOTOMHbMYdO
@O OB LOFOOM LIMMYdTo 6SFOINMOO
04m 94omHo LOFOGOM®M 0b6hgMgLO. LZIMMYdT0
0mbBOZMYgdaL JLOGWOMbMYdOLY @O o-
(330L omMH®Mbohoym FgmmEYdL dmMobL ID
00MHOMYO0L HOM®YGOd BOIIOMO® BOOIMO-
©30000 9MO0-gM0 Yz9mo bogmgoom FdMY-
@03 LOTPYOMAdOL. 30303 M3 OYIZOm,
MHmM3 gobbobomggm LOJFYdY 330360 Fgqgo-
LgoOL HaLHO YOO Yym@Womoym FodMY969-
090, 30063 JLOWIYIZMM OdMIMABOIOMDO
0MHOMEdY, MoMIJML LIMMOL 3memobho3od
396 ©003804MBOMO 03 HoLHOL FMMbM3bY-
00, 3060006 LZMIO3 JgLMOZOHO FMLOGOHY-
mal 3m33G®MA0LO, HMIGMOE FMMOObOE
0mAmxbzMoo dob  MHgmogogd Boboom-
093MO0L HO3006 dOOOMMOL F0dOOHIMYGO0D.
dmbOMhgmOL 08 dMHaxd96HoL LO3OLYbM,
M3 0033000 dohomom dmLBOZgmMg LOLHY-
0oL AboMEOVIF9EH0 dMAMABOJOMDO O O
3996060003 9390M®O 0bhHogMHOLHIL 3G M-
308006@OL, LOLOTOGOMEMT OMB0dby, M3
306390 JgLBMMHYdd 0EOV3O MIM0z309M
60600MBYaMAOL O OGO 3oL LobgbbzoMmog-
oL 3LRO3LO YMGHBHO0O.

MmM3d30 Jgxzobydd gooodmo vacMgm3g LO-
©O3Mm bmMmMA03 LOJIgdy Valov v. Dep’t of Motor
Vehicles, G®39amoE 399090m@0 Hgmmogoy®
60600M3H3™MO0L BOHMLYOHOMOL FOOMY-
000 30306HM, HOL oM dMLOGORYMOLOMZ0L
399dmadgmo  gobo FOoOHMZ0L FMBIMOOL
0MYoo. 47 30mMOoBM®H00L LOO3YMOEOM LOLO-
30OMmMM3I 30OM30L AMBAIMOODY) BMDHMIO-
OMAd0L 3OMEOYOYI YOO JJOoROLO BMZM®3
0d3-0b 3MBLAHOHIEOOLMOD, 0Ly FOmoBM®-

ob. Valov v. Dep’t of Motor Vehicles, 132 Cal. App.
4th 1113, 1125 (Cal. Ct. App. 2005).

600L 3WBLAHODHYEFOOLMOE F0BOOHMYO0T0. O3-
d-0L  3MBLAHOHYEOOLMOL TGO MYOdTn Zo-
0mM0Y9gbo MOE0mMbomMMo hobdHo O LOEOZM
BMA, GMIgmMoE OO O6gLYOO ZOIMbBO-
3obL 3OOHMZ30L FMBIMOOL dLOMYOO® BM-
HOLYOHOMOL O OMYOOL ZOMPYOYMYINO O,
300H600 033-L 3WBLAHODHIE0OL 30039 ©O-
00(H900LMOL MO3LYOOEOE, 30600OD BME®TO
04®™ B0HGOOMIO0 O MHOFOMBOMIYOHO® J30-
3006HIdMmEO 0LYm MYazoH0dYMH 06¢HaMgLY-
oL, OMM®E 0y™M LOZBOM FMIGOMOOLY JLO-
BOObMYdd @O MOMIMOMmMO0L 3MY396(300.
dbhomoL 3mbLAHODHIE0D EOBEIM MIMmoa00L
03001 GOOLMOE 0O MYOddo LOLODO-
HoOMmmI bm®3d Fgomobo 33oEMo Habhom
@O 0MB036d, HMI LObgMIBOBML ZoohbEO
0m39hadgmo 0bhg®aoLo LOZBOM TMIGOM-
00L JLOWOMbMYOOL PYOGHYHEZIMLOYMBO® O
Bomanbomo 3H303909cM9d900 dLOOYMYO-
0, MM 30OHMZ0L FMBIMIOL BOHMLYOHOMO
BoM3MOag6@O 30H60L FomBa30L yzgmody

9BIHI® LOTYoYOOL.*

d3mMM3J0 bALATIMOITML
d0®@aMav

0mLOBTBOZ0V, OMI BohEOMIYMH MIaY-
mMoOE0dMOL 30306 mMYo0do  LAHGOLOYOHZOL
LOLOFOOOMML 3MOGH0IO IBRO™M 3OMLOLVO.
90hbgym0o, MM LOgOMO® JOBMbAYOMM-
00, OHMIJMOE 303M0Yn6900 bgoHE®OMYE LO-
B}JJd39mMdBg @O 0O goohbod OGOBOOMO 30330-
60 3m3HhogboL 3oOHM3b m GBEIGHOLOG, OG
d90dmooo, 3®06(3033mo@, dohbgyem 0gdbgL
39-9 3xbmobL J@BMH690630 HOG®H30.

96HM-9Om0 godm®™hggmmo LOgddgo Hydmm
domom9odyemo Skugar and others v. Russia,*

48 opbobodbogos, Gmd dmmm mdo smhwmgnymos,
6)03 0dd-b boboHoém@mgbn 3503(4)0 @3[&00[&
30dmygbgool Ombog owed owEggbgb Ggemo-
3060 Hoboopdegamdel djmbg obhome dode-
G0 3odmbogmolbgdol 06bgdmdol bodobmgosb.
dogomomabomgol oboengem Freeman v. Dep’t of
Highway Safety and Motor Vehicles, 924 So.2d 48
(Fla. Dist. Ct. App. 2006.

49 ob. bpGolbdndgol Labodobmenmlb 2009 Henols 3

@Udgabé)ob 60(\006888(‘)0@860, (4)(")8@00?08 l)O'
bogodo godmpbowe endggdmac.
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6OmdgmoE dgagbgdm@o  LOZOOLObOOM
0mboO3YImO  d0BOT0  OOLOLOIMMO  Jo-
©o3bggmagoobomzol bmIMooL d0body-
00LOEAN BYMOZNYEH B0BOOMIYZMOOL. LO-
LOTOOMMM3T ObIVGHO, M 03 Logdgdo doL
0330 LIOOIOMEO OBmLODBMZMY, BOGIM-
039060 My 0O BMIMOL 3060890009 Jodo
®B3960L 306HEO306H ZoOdMbo®H3oL, GoEavb
LOROZOEO BO0b(E F0YMIdHIO 0Ym GJIMOZ0-
oL MOZ30LYBRMYO0T0 HOGMYZ0L dEOOLYOMOOL
300m. LEOLOTOGO I MA FOYMHOMO:

,3M63963000  ME®ZObMHYOL  VO®BH60-
Mmoo 0g3m, BM®3 LOIOO® 306MEIDHON ™V,
OmIgmoE  300m0Yygbgoo bgodEGOmIeH  bo-
Q9039emd9 @O 0O 300600 OHOOONDN 30380~
0 dm3ho360L 30HMZ67cn HEIHO6OLMOE, VO
d90damndo, 3M0bE0dxemo@, dohbgyen 0gbyb
09-9 89benob 33969030 hoGyz0@ "

30M@OO 0d0LY, LOLOAOGIMM®ME dmMmobdm
0O30060L JWIMGOOMO 93O MM 3M30Lo-
oL 399030 ©IOIYMYOO FOEOBY3IHOMYO0-
©ob Logdgdg C. v. the United Kingdom: ,3m6-
3963000 89-9 8xbcno 0® dM03V30 0@Odn0bNL
JRYOOL, 06 ©OYIMEHOHML 306Mb63®YO-
ammool, GOmIgemoE 300Mm0Y56900 bg0h®O-
MmIOO© @0 Bmao@o® Lo ™®m LRYGH™3I0
89-9 39600 EOGIN JBEPIOJONVb ©OFObY-
00L 30®Yydy.*°

LAHGOLYYHAOL LOLOTIO MM MA dLY3H M-
0b3m 0JT-L PHgb60qLO LOLOTOGIMML JOb-
00MH900, 30390mo Logdgdg Bowen v. Roy,
GOMIMOL 30bgE30mOE, BgoHGOOMIMHO ©O
1603MGIPIMOE@ godmboygbgdgmo dmmbm-
369000 OMLOHYMYOOL EOHML LObyMABowm™L
ROGO® 30bgOIYmMado 3oohb0o.

LOLOFOOMHMMA bodO ZOJLZL 0TOLOE, O ™3
O0®(3 JgLodmagdgmo ogm O OGO (3 30D06I6M-
boano, 030 MY 08 ®Ha3gmoooL Jgaydozgdo-
LOL LObgMABO@ML ymzammzgob LOYOE
avbgdzdmohd ®omogogdma  Boboom3maazm-
00L BO®AMIMOOL ®0aL3YO0. LOLOFIOOMML
mJgoom, LObyMIBORML, ToO 3OMBEIOY-
6900L 93930390000 O OBLMG(0HMYOOL
@OML, OO Fgodmadd FMgMObM390MEIL Fo-
0m30MOLBOBML, MY OHMIMO O OO BMHOHTOM

50 C. v. the United Kingdom, no. 10358/83, Commission
decision of 15 December 1983, D.R. 37, p. 142)

dmbdd 30M0 0bHgHMH3HGHO3E0O 06030 Y-
OMY®0 dmgomodggadol 3096 MoOz3006mo Mg-
mM0309M0 MB3Y60L LOWYI39MmMdY/3H0BIVT0.
0906 dgLodVdnLo 3603369emMmMdd d0gbogo
000LOE, MMI yzgmo Jgombzgaodo, bomo-
LIBMYO0L FoEO MHY3IMO309d0L LOZOO OO M
397m03LgdMMOd dMAH0360L GBTHOOLMOO,
BOMHIMOabo LOghm™m godmygbgdolb bg-
oh®OMYMOo  ©goYMad900L  dGOJ0H0MOE,
®ob3bengd 3909aL; MIFEO, Y39ModY JBO®
0b30M0330LOBY30 FOMYBMYdY, GMIHMIOE
330J6OMO GMI goobyzoho LOJAOL 90,
oL gobmEom, Gm3I LOYIg Fgobgdmmo LO-
bamadBoxrmL M@BOEOOMIYG OMINHoHOUL.
LOLOTIO M MA VMB0TBO, OMI MBOBFOOMY-
®0 ©M3ydgdbHodoL o6 3MBOEIMO d0HId0L
30606MHLO/3MbMHbH0 396 0gdb6gdm@O ZObLO-
dmaMymo 0b6ogoyomydo LI®3zomMIdoL
30bg30m. MY Y39mo 06@0300L 99650MEO
JBRMAYSS O3MGO™ b ©OY3OHYO0bd OM3Y3Y-
bhdo 003y 0b@MMHIOE00, GMOLOE oL OMo-
LOLYOHZgMOE O6 3oMogom, TgLOdOTOLOE
300h693@0, 0INBOLAHGOE0YM™ Logombgddo
LOogoOH™M 9o ME30MOM369d0 O 30LO doGHomo-
©0 RoOmLMOABO FHEMObYMO 0J690MEO.
LOdMMM™M {0330, LOLOTOGME™M3 J00o-
hBoo, MM®M3 LOZOEOLObM FMBOEI3MO dOdOL
MmMHaobodogoob JgmmEo, GMIJWMOE  3I-
mOLLIMOO FOOLOLOIMMO FOOTLEOY-
mM9oo0LOMZOL 06EO30YOMPYGO BMIMmHOOL
306049000, 06 BOGHIMOanbo 3mMAhozbolL
®9m0g00Lb Moz30LYBREYO0T0 HO®YZOL O LO-
03060 0830M0® JLOWYIZMM™ aym. ¥

m3a™0a00L
0J030bLIVIBNLAOI3NL
©330bMABIACNN H3NMOI0

LOYO MM BoEAEMIOOL MOBObAdE, TOL-
3o 033cm0obb3gd0 030L JgRoLYdY, m™y GO

51 ob. 0g3Ggmgg: V. v. the Netherlands, no. 10678/83,
Commission decision of 5 July 1984, D.R.
34, p. 267; Revert and Legallais v. France,
nos. 14331/88 and 14332/88, Commission decision of
8 September 1989, D.R. 62, p. 314; Sofianopoulos and
Others v. Greece (dec.), nos. 1988/02, 1997/02, 1977/0
2, 12 December 2002
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H30OmM0 ©OY30LEO 06030000 GgMmMOz07ycm
36 dbmdgoL. 3603369mMM306 H30GOMO® JO60-
boangoo Jgdmbzg3900, HMOaLOE gLy ™Y obL
Bm®30 00dxmydL 00 myY 08 GBEIG60L/OHMO-
3000 30830ML, 39330MML MO30LO 3bm-
30900L 69L0 O OVOMZ30mML MO30L0 GHYO-
30960 oy ommbm@BoYMHo IGOBES3LO.

h306mm0L  8609369mmzbo  JgxroLgoo-
LOM30L, OO dogmgbd ogd3L 03 oMYam-
9000, BOMAMOEacEO ™Y 06O gbe ™y obL
dmmbmabo, HMIgEBIOOE Johob mJado 930-
YoM 06 AMIYB0o 06@0z300L, JgLododobo
6HB3960L /HgMm0g00L dMOOMYOYMm ©O §@I-
B603n6H YO 3MBO3OOD.

3080MOmMoOE, 9bhm-ghmo  3MHY(39090MhT-
o LOgog — Sherbert v. Verner>, gbgdm@OO
30909360mo0L  Jgd69mdalL  3dIEI3CNMAOL
09-7 @mOL 0E396¢OLAHMO g3emMgLooL 03®I3-
®Hobm30L, HMIgeMoE LOALOLYGOEOL 0gbd go-
0030LIBRMYOYI0O 030L OAM, HMAB LOZYNOMO
®BI9o0L LOWPYIZ9MDBY Yoo FoboEboEO Jo-
00MmMO0m 37PTomMoodY. 3oLo GYNOg0d JodoMmML
9330m00L  3OJOMOZMEO, bmM™m dMBOTHIYMO
30, 3O6MBAadeMmMO0L dobga30m, LO3OHOM
009900 06 0m3MadMEO. 03T-0L PBHYbOYLDY
LOLOTOOMEMAE  VGOZMBLAHODHYBFOYBOD (6™
bLYbYdPMO BM®TO, 30600O6 b P3O6OLIBY-
0 dmLOGAYEMOL GgmogooLbm30L 3608369-
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CONSCIENTIOUS OBJECTION
(European and American approaches)
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RESUME

The Article concerns the legal issues, connected with the situation,
when a person (or group of people) disobey requirements of the Law
or other State regulations on the basis of religious or nonreligious
belief. The Author analyses almost all related issues — whether
imposing certain obligation on individuals, to which the individual has
a conscientious objection based on his/her religious beliefs, always
represents interference with his/her religion rights, and if it does,
then what is subject of the interference — forum integrum or forum
externum; whether neutral regulation, which does not refer to religion
issues at all, could ever be regarded as interference into someone’s
religious rights; whether opinion or belief, on which the individual’s
objection and the corresponding conduct is based, must necesserily
represent the clear “manifest” of the same religion or belief in order
to gain legal protection; what is regarded as “manifest” of the religion
or other belief in general and whether a close and direct link must
exist between personal conduct and requirements of the religious or
nonreligious belief; what are the criteria of the “legitimacy” of the belief;
to what extent the following factors should be taken into consideration
: whether the personal conduct of the individual represents the official
requirements of corresponding religion or belief, what is the burden
which was imposed on the believer’s religious or moral feelings by
the State regulation, also, proportionality and degree of sincerity of the
individual who thinks that his disobidience to the Law is required by
his/her religious of philosofical belief. The effects (direct or nondirect)

930 3mEoMody



144

#15, ©93993géo0, 2020

930 amEoMody

of the nonfulfilment of the law requirement (legal
responsibility, lost of the job, certain discomfort,
etc..) are relevant factors as well. By the Author,
all these circumstances and factors are essencial
while estimating, whether it arises, actually, a
real necessity and relevant obligation before a
state for making some exemptions from the law
to the benefit of the conscientious objectors,
in cases, if to predict such an objection was
possible at all. So, the issues are discussed in
the prism of the negative and positive obligations
of a State. Corresponding precedents of the US

Supreme Court and European Human Rights
Court have been presented and analysed
comparatively by the Author in the Article. The
Article contains an important resume, in which
the main points, principal issues and conclusion
remarks are delivered. The Author shows, that
due analysis of the legal aspects typical to
“Conscientious objection” is very important for
deep understanding religious rights, not absolute
ones, and facilitates finding a correct answer on
the question — how far do their boundaries go?
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@0%80[)3(4)(')3)@38360 bOaOmOQZ)‘BO,:]Q’:).ﬂDé)EOQ’I’O
«3009bhmbogembmgos®, 2007, ob. http://informsoc.
org/ka/journal/cybersecurity/69-2009-08-19-15-33-04



#15, pecember, 2020

147

00 — JIOOMOS/MOMMmMom™Mos, bbgobo
JmbgdoL BodMHgmo 06/o dMHYYgdom
OOY®W YOO 3M3307MHatgmmo LobHhydo-
LO O 0BHHGBYHOL 3odMYgbgo0m.

4. 3009630000030 — LOOOTIMGHTOFOM
0099030 J9mbB930 O FOMO OBOEAY-
900, O @OHMLOEF EOIBOTO30L F0dO-
BL 06 BoGMIMOEgoL dMBOEJI30L dM-
30630, 06 ®o0dg 30H60m ZOEbMYO.

5. 30096 HaGHm®0d30, 30096 06030-
Jmob  ghom-gbhmo  yzgmodg Lododo
BO®TO. 3009OHIOMEO0dI0 — gb OGHOL
3™3307ha®dg, JLAMBY O FOMT0 OG-
LYdIM™ OBPMGAOE00DY Tgha30L 06
39h930L  gobbm®E0gmadal Tgdodo,
LObYMBBoRM, ©6 oLO bogmbol 3meno-
H039M0®, LEOEEVMYMOE, OIMOZ0Y-
OO 06 0IMOMMZIOOE EOT0byo0L
30%600.

H9®3060 ,30096HHIOMGH0HI0* 30MH39MO©
1980 BgmL 3OMOBM®BOOL JLOBOHDLMYOOLO
O OOB39M30L 0BLAHODHYDHOL 39HEB0YTH-MOBO-
33O MmAgm3o, 0060 Z3MMOB3d Fodmoynbo.
dobo 30MHggmo gobaoMhgdo 3o FBI-L mxoEo-
OMIYMH 3O 0g390H30, FOMH3 SMMOHTd ZOO3gMO,
OMIYEIOE 0MB03bo, M 3009OHIOHMO0d-
30 gL O®OL LYBBOEOMBOMYM0, 06 OGO
0396(h900L 309t BoboLEBOG FObdEMObYMO,
3MMOH03YM0E FMH030MH909M0 dOMOMMOO
033000M00060 (0MHOIgdGImMA) LOF0HHOL Bo-
600M3MIYE, MHOE 3OIMbOBHIM0O 06BRMGBTOF0-
009, 3m330xH9MIm LOLHY3YODY, SO MM OTY-
0LO O FMBOBEY3MY 00D7x0dg Fgha3oLY O
000 goboaYIMxd0dn. 033-L 30dgOHIOMGO-
B30L gOHM-9O M0 ggLEOHTY, FMOFEMOY60L
3OHMBILO®TO COOMMO EY606330, 06HIM-
6930 LOJBOBMO0L ZemobogogzoEnol LOJo
oL3ggdmo godmym. gb dMoL: 1. ,094Ho30Hd0" —
30096LO3GEL “Mga0h0dy,mH0” (Babo Hgeado-
69000 BMGMHAOMIYOH0) OTMY9G69d0 LOZYMOGO
0099000 3O M30a30060LO MY LL3O MMBOLANY-
0900L gObbM®E0gMagdaL dodBom, MMM
dmo3o3L 0b@mM®IdE00L 3MdogdoL, 0bhgM-
690339Ma00L 3obmOzLYOOL, JE-BMLEHOL
300mygbgoolL, gmadhmmbymo  3Pdmogo-
30900L  gdo3MEgmYooL. vaMagm3zg, 0bhgc-
69hoL 3oamygbgooL LbzoOLL3O LogomboL

306LObOM3ZaMOE, ZMOmMO309d0L Jgbogag-
BOmMOE OB JogmgoomO ZMMOEOOBO3OOL. 2.
»303(1H030030° — 3M0EO3L M39MOE0gdL, M-
©@aLOE dodmNyYyybgdsd ,30396Mm9d0L" H9gbogzo
LOTOBOOL 3903390 OL BOBOOMAWMY3 O dabL
moO30M 90dO6L BOGHIMOOEYoL BMMAdMY-
®0 ByIYoJEombomgdoboM3z0L bgemolbl Fgdmo
@O OGO ©O30baMg39emo BoobolL doynbado.
030L 30830mMOMYd00: 30OHHOMIYOHO dENMZO-
0, 3™3307hgGOImo “hOH™0069d0” O 3oMY-
090, 03HMBOHYMO gE-BMLEHOL ,OOMIOZ0,
3M330790HaM900L ,30H9b30" O 0.8. O O0M-
mmmL 3. ,300960H9OMEM0" HOE BOGIMOa396L
H9OMG0B30LO EO 30dgGHLOZOEOL TgMBYToUL.
oL 3moEO3L 3MEMOH03IOHOE FMHN30MYdIMm
303967 Mm39MHoE0goL, GMIgEMMO 30dO600
©03063M939mm0 39®9a0L 3omBg30, HmMam-
o3 0O0L Mgbhomy©®o ©b 3d0dg 93mMbmB03Y-
60 39093900. 2

3M3307Mhatyemo LobHHdgdoL gobgzomoMy-
000 ©O 9.6. ,30396073Mm0“ MOZ3EOLLAYLOL ©O-
396008 gobo30MHmdO LL3OEOLLZO LOBOGHIM-
90000 O MMAEOLbOBOENYOOL FoLEGORYOD,
LOZYMOE 3MB3060030 EVBYGMZME TOMOTO
boGmoLbOL 3M330YHYHYMO dMBO(3Y3900L O-
933030 Hh9goMmEMMangd0. MmO30L dbMog, 3009-
603603039900 3OOMMOg6 03M3Mb 30096M-
300030000306 BOZMYOO® OEFIMO LOZMAY.
JLOGTOHMbMYooL ggL3geHHgooL dH30Ego0m,
doLbMAGOgo 3009MBxH3900L dM®0OZ0  Ho-
mEO  OYBOMIOMOQ  3ObbMMB0YMOIOO
LbbgoOLbgd LoOboL LMmEoOmYGHO JLgMgodoL
09339m00m, GMIMYO0E dOMOOdb OO 3M-
3PMOMOHMO00 LOGMFZGOMMBOY6 MOBVTJOOM™MGY
dLbmxymomdo.

LOEOOMIYOH0 JLIMYd0, OMFMDJO0E OOOL
— Facebook, LinkedIn @o Twitter, bOdMaOO M-
90030 domm0Ob BOOHOMEO dHOL oghEamo-
03m0. LeEOMIYMH0 JLaEYdoL goamygbyo0m
003006900 JOMIOHNMOJ6 LOZYINOG MFSb-
MO0, 393MOMHYdMOB, JH00MH7xdgb 9O ™mMAOBgML
LbgoEOLbgd LObOL OAMEEOOMYdOL. LME0O-
mIgcHo JLamgd0, OGJHYOMMIOEOL ZOAMIEO-

2 303060330@0 8., lmboé)n@nda O-» 6063603&(‘0-
&)0880[}36@6@08360[)0800’)0@‘80,8@(SJ'.‘J&)BOQ\")O
«30096 Ybogdmbmgos®, 2007, ob. http://informsoc.
org/ka/journal/cybersecurity/69-2009-08-19-15-33-04
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oMY, 0LY39, 0J3O 3MMOH0ZIM ,,00MHOMO*.

LObgmMABoWMgon O Body3ob60 00dOHYL
Mm6HaobodoE0900 339 0M00MYOoa6 LME0O-
o JLgMadoL J30OOHGLMOOL LLZOEOL-
b3o LOgomMbaddo, MY3EY Y6O VMOBOTOMU,
HmMI LOEGoOMYG  JLgMadoL FOAMYHH9dO
3M3306090L PJaboL PBOG®AOHOGH GOLZL O
3doL gbLBOL 30d9OOIBOTOZIL FOTM0YHOoML
LbgoEOLLZO HYFBMMMAENY00 3009M-TghHa30L
306LObME®(309MMYOMMOE.

96OM-9M0 Y4z9modg bomgm dogomomL
0000LO, My GO LObOL B0OB0 godmmydd dMad)o-
B6mL LOEooMIYGmHo gLgmgoolb godmyngbgdom
306bm®(309Mgoma3d  3009OOOBOTOYMAL
BOMHIMOEE96L , 0030060 367MH0L” LobgmBm-
09000 36MdoMmO 3009MHT9H930. OMBOTOYMO
3009639ho30L MGHFObOdYdd FMbEOO 0HOBOL
LObgmMABo@m3n @O 3oL doHomoE LOJOD-
69L BOGMIMOEaNbHb96 033-L LOJLYLO™M EO
@03mmM3OHoyco 306MH9d0, ZMmbaMgLboL B9-
36900, 79ObommoLHYO0 O ©JI-L FM3ZO3306MY
LObgMABOBMYOOL MOBOAYIMOOL 30MHdo.
,000300060 3b0yhoL” 30d96MTghg3oL BOMa-
myodo  30d0gMOodbodo3990dd  LbgooLbgo
LOEoOMYS JLgmgdda (Facebook, Linkedin,
Twitter @O Google +) yomoo dmbo(zgdgdom
©O0MYa0LHGOMYL dMYYMO0m FMBLIVGY-
09m0, GMIMYO0E OMMOBI6, LOLZOEO-
L3O MOBOBYIMOOL 30GYJOMOD OYIYOBY-
00600 dbEM-393MIMIMO JOMOGOHMHMOHd0,
®HoLOE F93EEM3 dodMNYnbdEHbIY6 VMBNT-
Bymmo 306MmgdalL 3m330xhgcImm  Lobhgdodo
LbbgoEOLbgo LObOL 30GILYMmMO 3OHMa®ONL
3oLO3OEIMYOMOE O 03 30MHYdoL 3M330Y-
bhaymo LOLHGFEOD doom30L LOLYMZ9MO
06Mm®30E00L 30LOMYOOE.

d0gbgo3o@ 030LY, GMM3I  LOEOOWY-
M0 Jugmgdo LOBMBOOMYOOT0  OJDHYOY-
0 gobo d6MMM®m MHodY603g BmoL g3obdo-
30mM0030, oLHMG®OYMOE FEMdOMOY, ™A
306390 BoOJho, GmOaLOE J0oOgOHOIbO-
30899030 LMEoOMIYMO Jugmmo adodmoygbgL
LOBMZOEMYdOT0 30603010 OMoLEOL T0d-
bom, @obbm®E0gmEO MHYLYMOL T@WIVIHO-
(30030 @odbmmagdom 15 Bmob B0b. 9.6. ,30-
396M9q030“ (Hacker — 306Hm36900, HMAGMO3
90d90L O ObOTOYmModM030 30d65d0LMZOL

049690L LbgoL Zma30zxhgcyem LoLHYIOT0
0MLYdYM boMzgdgoL) 3009MHIgHa3d dobo-
bm®309maL dH™MIYMH0o gemgdHO™MLOaYMOL
MGBOG0OIM 396-339OBY ©O LOBMFOMY-
0030, beOgooMmIyMHo JugmgdoL godmygbgdom,
3003M(39maL 0bBRME®BO(E00, MONIML OHM-
996 9mMmadheOmLOEAYOdY dMbEO gozgmb3ao,
0003 3oM3399m0 39GH0MOOm dMbobmmgm-
0030 306030 O JOMLO goamB300.

LOEoOMIYOHo Jugmadolb 39839Md0m QoO-
HOME 303MEIMIdIMm 3009OOO603OYMHdL
dm®0obL godmymxgb:

0) 9.6. ,363 TFgmoz0d9dg0L", HMEaLYOE3
LEOEGOOMYMHO JLaMOL dMAbIOEGYOgINO 0MY-
oL J9hymd0b900L O 3oL LOBOLOZO® VJBO-
mM9o9mad LbgoOLbbgy Lobolb 30GHOEO 06-
gm®3oEoob JgaLgdo, GMIMoL Jg3Lod0L
d90mb393030  0MBOTBYMO  0BBMGIOF0O
03h™AODHYMHOE® b3add 30dg®Odbodd39-
LOYOB;

0) 9.6. ,0mBmMbgdoL Mooz0“, MoE OMaL
3009036030300 dogh Jggdbomo goHmG-
30600 ,boxgoban’, MoE 3omamomod 030Dy,
O™ oy LeEooMI®o Jugemob dmabdvcMyog-
MO ©O0ggmL 9.6. ,0mBmbgdol momogL, dob
3330909030 O3HMIOHYOHO®  0H30OHMYdS
003069 3G maMmodd, OHMmI Mo, mo30L dbMog,
30096 03603039L LOTYOoMgdOL ©dMmy3L 3g-
O0MBoML  AMBLIOGDOMOL  3MI307Hoc Y™
LOLHYBOT0. OBOMMZOIMH0 LOLOL 30d9EOTIMH9-
300 LOTIOHMYOOLMOL 330gd3L LOYJTg, M-
LOE BMALIOGYOIMO 3EOMMBL LbgooOLb3o
390-339600000 godmobghHmb G mIgm0dy
3OHM3MOa0L d3M030(300, GOE LOBVIZNMYI-
3o BoMmAmMoagbL bomwdmbolb TohHoMgdgM
3OHMaMmoaoL. dobo JoIMmHzohHm30L I9o-
®b393030 3009HO360TO39L Jgndamno Fgom-
BombL 3Mb3Mgbhgmo 306mab 3Mm3307bHocOHIm
LOLHHBOT0 O FOEIMDH3HOHML FoLMZOL LO-
LIYIOZIMO EBRMOBO(E00.

dmagoo Hhg®a3nbo ,3009MOb0TogmOo"
300m0Yy96900 ©O60FOYMMO WO O™ L3YID-
oL 30306Hm, dom JmMob o0Mob 3md3doy-
Ho®Imo  3dmbO3999d0Ld @O  LOLHYIYOOL
60600MAEY3 3030 mMYMO J3gm9og00 (Hm-
3MM0oE0d 303900mdY), 0bha®Mbyh GgLY®-
LYOMOD EOZOZTOMYOIYIO MOMMOMMOO O
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Loyomdg (9.6. ,x8030680%), d0333Mm0 3MM-
BMadomool ozmEgmadd @O LOOVZHMOM
JBRMY0500L EOGM3930 (30HOHIYMO 6OBOM-
30L 3o3MEYMYdY) @O LbgL. 30dgMOO6VTO-
Jmo, 3omadbMogo 303690myuMo 30d9M-30-
BOMOB0EOL, dOMMOOL 3o OEONBOOEO
LOZIOME TYAMLOZMOOD EVOBOTOYMYdT03
LOJ30OBMBOT0. MO MJIO YoO 3H0I0BOMY-
0033, 00939 OMMOE HOZoMO OEVIN00Hd0,
04969096 0bHg®mBgHL 3MIY6030300LM30L
O 063M®3OE00L 93 ™M3900LMZ0L, BOIOE
moO30L dbMog bgmo Fgu6ym HGOOOE0IYMO
MmO3a000d9079m0 ©O6OTOYmMOL obgzomoMy-
00L. 06h®byHOL 3603369MMAOL BOEOD O
doLDHg 39630 YM39MEOMOYMH3O, FOLMOG03-
00 @O3M30EYoYMAaded BoMAmMIZzd obommo
©0b03OImMYom030 9LOIMYdIMMOO0.

309 ®M006907mo 9MgdoLl Mm®aobadoE0oL
BOGOZMH030LO O EOBOTOIYMOL LOFTOOMIY-
oL 2010 Banob 06g0M03d0, HM3gemo 399-
bgoMEO EOBOTOPMOL FENMOOMODBOE0OLO O
HEOBLOEOFOMBOMYGO MGZO6NdYOYMO EO-
60307mobL Loxgdmbolb Fgxrobydob LogombL,
0MB0IbYMONY, GMI Yyzgmodg 3OHMOMYIY-
GO 30~bggmo b 0gboL: MOMMOMMOd
30600 3MBO399900L Foho3go0L gdom, Bo-
6H3MOHIOMOdOE00 0bh®bgHHgLYOLYOOL
300Mmygbgdom @O 3033300 3MMbMEOHONR0-
0 308§6™M00. 06306H0T0L 30bYHO30m FMOZO-
0 LO3Z3OBIM Logombo FEFMIOGIMOL 030-
30, OGM3 9L EOBVTOIYMYOdG030 LOFJINOBMOO
360 3030RB0MM MMIO60DYOYM™ OBOTOY-
MO@. IMO30m J30OHOHLMOOL FMGOL, Go-
LOE 3009OLOZMEY LAMOZODMOL OTBVTO399-
0L, 0GOL VBMBOTYOHMOO O TgLOJMYIMMOO
bogmomL bbgoobbgy Jgmbgdo dymmo
003006900 0730380600 9O mMIOBYML
HEOBLOEOFOMBOMYEH MBYDY (TOZOMOMO®
BOMGHYFGO0LO ©O 9.6 ,HOMYdoL” 39339Mmo0m).
030LMOL ZOAMMYAYMNO FGIBMMYdY, ™3
LOWYJZINOBO OEOYLOM TFMLOMMPBIMOO
MMHRob0H909mo  3009HEOOBOTOIMOL dbenm
0M3030mM30 30093 JRO™ dMIIMO3¢M900.3

3 United Nations Office on Drugs and Crime, The
Globalization of Crime, A Transnational Organized
Crime Threat Assessment, United Nations publication,
Vienna, 2010, ISBN: 978-92-1-130295-0, pp 203-204

306390m M0ogdo Y6@o dM06036ML, HMI
omm®m  dOBmgymdo  3009GHOB6OTOYMOL
hoLOEYbOE LOGoOH™m HYJomEMmMMmangdo do-
30m900m IGBO™M bgem3oLOB3EMI0 gobEo.
0bho®bghoLb 99d39md0m  JgLoOdMHdYMOO
3OHM3GMmOIImo  JoOHY639mymxzolb  dgdgbo,
OG0 LOTYOMYdOL ddmg3L dMAb3OMY-
09mbL dmadomL MO 3MMHYd0 O TJJomBo-
®L EOEIMm LOLHYIYdT0. dOMbOIbyMmo LOTY-
00900 ZOEOMYd0m JBRO™M SBOOHOMYOL
3mHobE0gM0  30bMbEOINH™M393900L  OMYO-
b OO EOBOTOYMOL HOYBO Tgbodmadgemao
30boO 080M30LOGE, 30LOE 06 oohbood 3ob-
LOZIMYOPMO 3MB30YHIBYMO JoOMHgd0. do-
a3omomobmagol, 06OE my oLy oo bboLb 6ob
OMIMMHgbomo, oLAHMG0OT0 Yzgmody ddmog-
60 dmbhogho (Fg3ydmdomao 3ma33oyhocHadolL
JLyemO) ,,80MH03MLYY, Tggdbomo 0ym OOG MY
009 330MOR0E0YMO 3039Mm9Y00L 3096. BLRO-
3Lo LoboL 3O MaGmOIYMO JOOY63IMYMBROL
bgm3oLOB3EM®MAMOOL TJgdMIY3O GMHYMOO,
bdo 393mbz930d0 30LO 3OZM(EIMYOO bEOYdO
bgmoob-bgemdo, o6 9.6. ,006H0mG0bgaLb", 0by
©IYOMOMagdoLb  39339Md0m.  33O0MMOBOE0IM
3009M-da6HadL, HmamdE 69L0, 3MB3MHgMHY-
mo mOaobodo3ooLmgzoL dYdomdolL ydhys-
600 EOBMYPZNEIOMO® IPJomdo. ™moO30L
3b6m03 3MH03060MIYOH0 OFIRIO900 L3Y(30O-
Mo 3O MaMHodgooL godmygbgdom oboJag-
096 B6OgmMyo0E L3Y(EOOMOBYOYMM 30O MO QoO-
Oom 6GoL, GMO3906 oM OBOTOIYMHOMH03
LOJB0OBbMBOT0 O 0Yygbg096 MOZ3006mM0 d0d-
69000 J0LOMBY30E. F9MEY BWOJHME®O, MO
bgmbL YB6YmMOL 30d9OHOBOTOYIOL ZOBZ0MO-
900L, 0MOL 0bHg®BYHOL FMILIGMYIGM DO
GoEbmdM030 BOEO. 2005 Bom, 3obgzomodg-
00® 394069030 0bdHa®MbgHoL dm3bIdMHdm-
MmO Mobzdo, ooogdoMmdd 0bEyLH®OYM
939469030 dMAbIOGHOGIMMO MOMOIbMOOL.
Oboem 3MALTVGYOgMMO TMEOL 33b3YdO
093Mm0 3mMHabE0gcmHo ©odbodd3g O JOMO
®o3bgo IBO®M ©O JBRO® 0dOEYOd. MOZOL
db®M03, JomOmIgdmbogmoobo, 3m®Hab30Y-
60 @OBOIMOMdIMdoL Mobgo 3gH-603amY-
00 JB3MIm0o, 0LObo ZobmoOzLYdYMYo0

https://www.unodc.org/documents/data-and-analysis/
tocta/TOCTA_Report 2010 _low_res.pdf
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0030 6OOMYNT30emM0, F9ao mmALOJY

06006 09bHOROEFOMYOOD ©O FgOOMHGdOm
3o6Lbgo3g0oymm  (F93MLOZMNO6) BMBbYdT0.
3009300, 3MHIOEOIO  EOBOCOIOIYOYINYO-
29 ®™O3oLbAYdOL 0BhHYBLOYOMOS LOZOEOY-
QMO 30093 IBRGOM 3M030hHgdL. 0bha®byH3o
00mOmMIgambogmoobo  3dLbzgm3mo  gobo-
@0 0LYM039 bagmdoLOB3zEM30 EO3bOTO399-
00LM30L, HMaMOE 3Ob30MOGMmYIO® J39Y690-
do 93bmgcmgoo dbbggMm3mo. dSMLOBNTBOZ00,
O™ MOMmMIGYE 0bom EO360TO39L gydemood
03300060 godohomML Fgha3900L Goibgo
030 M3OH0BOE00L gOAMYnbadom. 3MOZ30MO
30mombo 0MOLOLY®Zgmo Fghymd0bgdgdaL
(9.6. ,L3000LY) OaBOZby TgLoOdMgdgEMOo
03hMAOHIMHOE, LOZIOMEO TMIZMg 30EOT0.
30396Mmad MO3oLbIYd3dE dMEMm OOML
30009L 03h™AOHYO0 bOLOOMN, YMZHMOMO-
600 bm®(E09MOY0d odbmmagdom 80 Jo-
mMombo 30390 Ym0 MO3oLLTY, JOOOMOOE
030 M3OH0BOE00L  3BMMaModgooL  FOdmyYyy-
6900m, GMIMYd0E 0dM93006 LOTYOMHLOL
000()O6MB  09®0d0 dMOLMOO®  3MI30YMHY-
My LOLHYFODY EOHMOL FMIMg FMbOI3IM-
do. gmbo bbob 606, dMAMHOBYL dmbHBgHO,
Hm3gmIoE hodomgmo oym 12,7 doemombo
06303009030 3m3309haco, dom ImGmoL
bogamomLb  Jabbgzomal FWGO3MGOE0Hd0L
LOZYMGYOOT0  VBLYdYMO  3MI30YHadgod0.
30MOMBMO0m MOZ3EOLLANL gobbmM(Engemg-
00L d9LOdM YO MOL 3603369MMM30600 MO
30%9%00L godm:

1. gb goboL LOEMEbEOLYBOEGNOE @O
989JHIO 36003060 LHGOHIB0Y-
oL, MOE LL3VE3VGOEO O 0d69dMEO
LOGFYOMOODbO LOM39D900L TOMOMO
00h39690mad0oL godm. BOZOMOMOQ,
MOMMOMMO0LO O B0dobagoL 0MLY-
090 Lggd900L FgLoObygd VBGBMGI0Mg-
0gMmmO0L 307bxEO30E, VMBOTbIMmO
0LJ99900 T93MLOZMOOBNY, 30600EOL
©03603030LmM30L LOZFOGOLOO Tomo-
MBMO0m (30030 9OHM 06 MG LOJOBOY-
09 6oMAoHgo0m 30MmB30.

2. gb odmag3L 30dgE-JIO oL TgLoo-
mMadmMmMmoOoL oM 300JEomb 0GHOLOLY-
390 Yycoomadd, 306000006 33069
MEY6mO0L MObbOL JudOmdd ©OEO

GHOMEYbmMooL 3Lbzg®M3moLEOL d03(30-
0L 3OaM3mM60L HOLIYOUL.
Bdma0gcOHmo 06OMOBH0z3mLOL FMLOBGYOO0m
2008 BgmbL 30d9OEOBOTOYMOL TFJOIFO©
00496903mo0 B0060L MEYObMOOT FgOoEanbo
9H®M0 HOHOMOoMB0 03T MMM, MYIBFO 09-
360 06 gmobbIgdmEOO 03 IMLOHGYOOL. LOY-
0006mMd0L 3oLADHOdOL O FgLodemm dLbgY-
OH3MMO  HOMEOIbMOOL gomzomobBobgdom
(BLEO@oMmIo 2008 Benmob AMBO(393gd0m 0Ym
1,5 doemoo®mdg dgho 0bha®byd dm3bIoMg-
09m0), HMIYE0O H00boL BYLAHO OBLODM3®O
©0 JgxoLYdgoaL 3ozgmgon.4
3M330600 ,LexisNexis“-0b 2019 6ol 06z0-
030oL 30by30m FLOGWMOMm MOEIHO 3009-
HMO3000LL3YOOL FObbMG®EF0YMgddTdn dMOL
00960300 399 mgdgmo JHohgoo, 3oL Tm-
LEH390 OBV, OgBM0VBYdIMO LOJIWM,
39630600 O 0OMOBbEONY. 03039 V630MH0T0L
00bg30m dmMmM bymo Bmob dobdomdg 3o-
09MHOBOTOPYM3TO oboEOEO LOLY(E3MMOMIdO
O 30I3 IBO® Fgho onbggby, d90dabo
HOYMO MOMMmMomIYMo LJ93900. 300gOHOBO-
3030 AOTMYOTOOEO @OIMYINMIOG ©O-
®a0@. L3gE0OMALHYO0 30GMOYOMOYD, ™I
0mb0dbgmo obodoymo 096900 IMIOZ0-
mo MO0 SOBmgymMmobL ghm-9hmo y3zgmodyg
IBOHO HOIYMO odmb3930.°
300309940300 300gHOOBOTOHMOL, M-
3mOE  3®030bomydo  60dbgLOL  FgdmbLo-
30m9d0 30xM9ddo. 2012 Bomb GYLomOL 3o-
09MObOToYMOL  gOdMdogdol 33306000
GROUP-IB g00m0g39460 330930, GHMIMOL
0060bAOEOE O3 J39Yobodo 30d9OHO60TOY-
om0 BOGMIMOa96L 2.3 F0MOOOE® OMMOMO-
06 00%69LL.°

4 United Nations Office on Drugs and Crime, The
Globalization of Crime, A Transnational Organized
Crime Threat Assessment, United Nations publication,
Vienna, 2010, ISBN: 978-92-1-130295-0, pp 203-204
https://www.unodc.org/documents/data-and-analysis/
tocta/TOCTA_Report 2010 _low_res.pdf

5 The LexisNexis® Risk Solutions Cybercrime Report
https://risk.lexisnexis.com/global/-/media/files/
financial%?20services/research/Inrs-cybercrime-
report-research-january-june-2019.pdf
d0“ (33wgao) http://ilawge.blogspot.com/2013/01/
blog-post.html
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0bomohozmLgdo d00hbg396, 3 2015
BgmL, dBMFOO, 300gMObOTOYMOL 39E9-
300 J0madgmado 393mLOZOMTY FHOEa06O
3 OOomombo 033 @MIMOMO. 30MHOYOMOIO,
6Omd 2021 BanobmaoL, 3009OO6OTOYMOL
063LAHGO0L gamMLOZOMO F0OMBY3L Bmoy-
0 6 HHOMOmL 03T EMMOGU.

OmambhE  ©o00bgoMmadgh, 2017 BgmL
Yahoo-b LoLHYFOdY gobbmGF0gMadymo 3o-
09MIghHa3o Jggbm @oobmmgdom 3 domo-
0O 0b630MndL, Equifax-dg gobbm®Eogmg-
09ma3o 39(h9300 30 3moEgo 145,5 doemombo
dm3bdoMmgdgmo, Mo 3006930 Mg3mOOIMm
00h39690moO@. 03039 Bamb gobbm®09-
MEOO 30093 MO0 doIHoodo 300gMH3gHa3o
WannaCry @0 NotPetya, 0®603630m0 0o3@0-
LL3AYd0 OGOL OGO FbMMMEO JBRGO® FOIHOOY-
60, 06HOIgE 306036900 030V, OHMI COHMYLS
0(339do.’

IT-3L0xOGMbMYdOL ©OIMYIY300909M0
0bLHOHIHOL  dMbOEY3YO0M,  YMZIWEEOY,
AV-TEST obLbhohaho o6Hga0LbhHGoMHgoL 350
000-%9 39 obom 30369 3O MEMHOTOL O M-
H96E0PcOE  0MHOLOLYMZIMm  3OMIOHOTOL
(PUA). ®o3 30OH™m@© 300M0ygbgod 30096-
390h930L gobbm®dE0gMgd0dn. 2011 Banob dm-
60(393900m 0bLAHODHYHTO, 9o Bomobodo,
3vdmo3maby 65,26 dogmombo 30369 3OHMZ-
6030. d90060900LmMm30L 2020 Benob 15 0g3mo-
LOL AMBO(3Y3gd0m, 06y dbmmmE 9943LBObY-
306 m39d30 godmamoboo 1071,54 dogmombo
900600 dM3HO60 3O MaMTO. gL IMbO(399900
BOMMOE dOLAHIYMHIOL, OMB 3009OOO60TOY-
M0 BEMgoobL gob3o3emMmo0d0 dbmmm 0b3g-
6900 O OGO MHMYOL dMJFgYo0L OEMYOML.8

4ma39mOmomoE, 0bhgc®bgd I™MIbIo-
690gemmo 3OO0 MHoEb3o 300gHObOTO-
Jmob 99300 doboooLb  30gdbhododogo-
oL. 030LOM30L, BM3 3ooM339L, MOIY6OE
LEOIYWYOBOMO® FOOOL HYOOOEOHOBEOOL
3009606030 mol dbbggMm3amado, 8603309
MM30600 3o30(36Md0gHM™M dMBOTbYMmO ©O-

7 Cybersecurity Ventures, 2017 https://
cybersecurityventures.com/hackerpocalypse-
cybercrime-report-2016/

8 The independent IT-security institute, AV-TEST
GmbH, Magdenburg, Germany https://www.av-test.
org/en/statistics/malware/

60307moL 9BgIHo O do3cmabalb bo®oLbo.
@M90L 3EZM3OOIMO0m, 3009OOOBOTOYMOL
303m9boL LOZOMbBY LOZFOME 360Gy NbBM-
303300 dM03MZ900. 030LOMZOL, OMAB OIO-
300600 My HMaMG JOO 303703MO30IM 30-
09MHOObOTOPMOL 9o 309MH0d0dOE00U,
3mMobogmado 393609609030 0gMEId 006-
L9630 O OYMZIO MYZRBRIMOH3O HOODHOGYL
LOZIOMEO LOOBHYDGLM 33930, GMIMAOL
gObMamaddo godmgzombglb 30 @©OdOGOMY-
0o 306H0. 33am900L T33O FOAMIM0-
6o, M3 B0BOBLYD DHOOOMMOL GO MO,
30096 Obodogmo  dbbggMm3mmdg  dbEybL
gBLOFJMOMM®MEYMH O JAMEOYE BYHFOZMYBOL.
©OBOMOMIdYMMYd3d goboEbomal, MM ©o-
9939009006696 LL3OEOLLZO LOboL dgmbg-
boGmoLbmM3ob Br3mgdgadoLoE, GmaM®mOo-
(390, @OMOL EOZOMA30 OO VOOLOMOBOOM
M3y modo 06300906h0L godmdogdobolL. go-
6O 030LY, EOHOOOMIGOYMgdTn ZOIMZMO-
b 3™m3bohMo O J393000 (33E0ENJOJO0.

LOOMMMMEO  33MMI30L  V3HMMYo0  Jo-
3000090 ©oL3300d@EY, GMM®M3 00Y39 BmaMm-
O3 Lb3d MOMMOMmMOgdoalL Tgombgznz0do,
0bhHa®badH MOMMOMMOdE 00 dgodmadd 30-
30h60Mm OBOTOYMOE dLbgzgM3Mmal goMyg-
39, 00 d90mb393030(3 30 MY B006OL MOBbO
LOIYMO 096900 VBOBMOYOHJOYMO. ©3330-
6o mommomycmo LY9dgdolL dMI3gEYOd O
3v3maby dbbggM3Mmdy 06 IP6EO OMHL
0GMOLOMObOOMEO  JgoLYOYMO. 0bHaTMbIH
MOOMOMMO0L FgH30 dodmbagymo qgo-
606LYM0 EOBOZOMFIOMOD GOHMOE, EO6VTOY-
mob 3Lb3gO3ML 930M39dd BEMOL (HMFM-
63 MBMO06 LYH®HZ0LHOOL, OaMIM39 dDMFOOE
0O3006900L) O JIBRMIOd OIYBZICMAOL
306(3®O. 030LMOD, ®OIYHOOE VM0g300L
060003000 08 9BIJHIOL O FOZIIOOL, (Fom-
3939 J90mbgg390do 36033690mMmM3b0©@ 3O06-
Lb303Y00. BMaOLM30L gb FbMEME OOHMY-
00m0 JobgMmHbymmMod 0ym @O dom dMobghHbgL
300L0 OOMOL3Y, bmmm dmagobmzgaL gb oym
©O Mhgdd OIMMIYL39™m ZOTMBFOOMIdOQ,
GHMIGMIOE 0LOBO F9E3OMO. 9930 0LOLO
30bb96 JBOH™M YygMomadnobgdo, ybodwmyg-
00 O 300LE3OMYMId0 JOEMOTMMO0m. gL
6036030, GM3 06030IYOMIMH0 gobLbgo-
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390900 J6@O 0gboL gom3zomMabB0bydyMO,
OOMEOILOE EODIGOMIdYMAdL gbdOMYd0006
30303mMo30696 dom 3094H030dOE0OL. 0JgEOb
300m30boMmg, 030LOMZOL, OHMI EOLIOVG®YOO
04mL 9B9dHY®0, 6O 3oM3OMaLBOBYOY
0960L JO®M0gOH™MgogY0d OOBOGOIMHOYIOL
306HM367m 30bOLOVMYOMGOLO O oMgdmL
dmeoL.°

30096 O603ogmoL 3do@OHM® OGOL ©oO-
303306 90ma  0bhgmHBHmMOb, 03 oM (H030
00%9%0m, GM3 0bhHg®bgdHoL gocMgdg ob 396
00MLYdYOEO. LEMGYEO 0bHa®boho JabobL
00 ogGOIMm 3oModmL, MGm3gmoE LoLoEm-
BbemmE 86033690MM30600 03 OBOTOHMO-
LOM30L. MO30L BbM0og 0bdH™Mbgho 06 YOO
d030hbomm Hhgdbmmmanob ghm-gho H39Y-
madM03 3oamzmnbgdoE, MmIgmor 0MLY-
0mMdL 08 OEVTNVBYO0LAOD OIMIYINWIOMO®
30063 9oL 0Ygb90L. JWGO® 3903, 0L YOO o-
B6obomadmMOIL, HMZMG 3 LEOOMIYO0 Ogho-
3009000 9OHMMOMOMOY, 3060006 dOT0NO-
6900 3oL 0Yygb9g096 3MBIOIHIMO 3Hom O
3M™b3Mmgdymo 30H6900LM30L. 0bDHHG®OYHOL
LOBDMBOOMYIG 030 30BBYOOLMZOL OdMY969-
000 LOIMPIgO®M OMYOMO 0536500 LLZO EO
Lb3o LObOL EVBOTOYMYIG030 O YIOOMBbM
LOJFOOEMOOLMZOL. TOZOMOMOLMZOL, OEO-
0006900 M3 06 OdMgyYynbgd0bom 0bHgM-
690 30gOmMd0LMZ0L, LOZOIOBHM d0MO-
M90mMOb V3033069090 EOBOTOYMYd0L
hoLOYbOE LogoMm 39HLMbOMIYMO 0bRM-
30300 06O 09690MOO byemAoLOBIOMT0 EO-
060303900m30L. 06OMMANYOO®, OMOILOG
h306 30Ygbgdm 0b6haMBIOL ©O JMIIHO™-
6y BMLAHOL FGZMINHYOMOD MY MOBOITOHMT-
mMgomob 3MaY6030300LM30L, L3gEOOMIGO
3OHMaModgdab godmygbgoom Jgbodemgdgemo
badd LOEGOLAH® LOLAHYFgoTo JgmbBg3d O
dmbo(393900L FM30M30. 0bHadMbghoL oO3m-
496950L 9OHM-9OH M0 Yyz39emodg 36033690mm306
LRYO®ML BOGOIMOEA3IOL LOGd0obo POMOY-
HOM™O900 O 00B69LO. 06HIOBIHO BOIOOME

9 Jansen J., Leukfeldt R., Coping with cybercrime
victimization: An exploratory study into impact and
change, Journal of Qualitative Criminal Justice and
Criminology, volume 6, Number 2, Special Issue,
Dallas, 2018, pp 223-224; https://www.jqcjc.org/
documents/v6i2.pdf#page=78

300M0Y96900 hzgamgoc 030 LOJ300bo JOMO-
9HOMB500LM3Z0L, EOBYYOYNO dOBOOL 33amY-
300 ©O EOLGOYMYOPMO BOGOTMYO0m, EOLE-
0d7300m, 30MH39HOBZ0m O FOY0M3GO00.
0Mb03bymo mo30L dbMog Jobob JgLodmnyod-
mMm0OgoL 3MH030bomMYGH0 0gbHo3™m09d0LMI0U,
0030mMomO LOZOGOH™ LOOEYTMMIdOL ©O
LHGOHIZOYMO  OBEBMGHBOE0OL  JIOOMBY,
mbeMonb LOgoghm LOLHYIgdOL Tgmgdby-
00, LOVOGVMY FMBOEHTYOOL MOMMOMYDOE©
300MyYyg6900 LOJMBMOL O dMALObYGHHOOL
d9L0dn6OE. MBEMBNL d06306830L O BLEO3LO
dm3LObYMHYOHd0L FOB30MOMYdOT dLBOMYDO
307bLBO BWOBOBLY®O EOBOTOYIYOOL Vb
LOLYYOL, MO EOHMLOE dodM0yYgb90d 30O M-
369000 ©OEY60L LOLEHYIgdOL FMHYIYOOL
0boMO 3900MEYO0. OO ©30LO 0bHYGbYH0
IB6O®M ©O IBO®M OJHogco® FodmM0ygobgdo
3MMOH03gmHo 3066900LM30L, FMOZOHIMOJO0
06(hambgHL 0yYgbg096 dmMmJomodgggooL 0b-
ROMOINOIO0L O 3MBLIYMEHOE0OL Jodbom,
3MmMOoh03xMH0 30GOH0900 04969096 3oL dbo-
OH0d9moo0L dMdO30LMZOL, (FOM3ZIYMO

LOOBOEOHOZ™ F3YWBIO0 0B6HIMBIHL 0Y9gb9-
096 30930609000 BOHIOOHIMZOL O MOBbYdOL

d9LOaOMZ39dMOE @O Lbgd. FgLodddaLY,
ho9do dbomo HodoL 30dgMOBOTOHMIdO,
OHMIMIO0(3 OHOMY096 MM H03YM boLOOMU,
O3 300M0bohgdd MBOBFOOMIYOO 390-339-
OHa00L LodmbO7AT0, 97dLH®0LHd0L dogc
LOJIM30MOm FMHN30MYOIMO 30330609000
BOMAOOM3030 @O HOMOOLHIYINO OFINBI-
09000 d0g6 dbomo 693M900L MHY3OHIYHOMYOO-
30 O OXN6OBLYdOL FMBOEZOT0. 0bhHYEBY-
HoL gdodmygbgdob 303 gOH™M0 LOJYOMYOOO
©OLZY69dO O ZYMHIOI™MO MMBOLANYOHdO,
HOMam®0E00 3xL0ZY, 30b6M O 30M MOTO-
d900. 0MB60I6YM LOJMBYMBg O dMALObY-
900D FOMHbM360L BOEOLMOD 9o MOE, Od
00006HMYMgd0m 3O0dHOMEOO 3M03060MYG0
0JHo3mdoE, MOE 303mobo®madd 30MODHIM0
3OHM3MOTYMO JPOY63IMYMBOM, OJOOM OO
30090 hoboBgmgdom 30dMmdodn. LOdDMAO-
@Md0L FbGHOEOL 06HaGBYHOL FodMYgb9d0L
30093 96m0 M30mmLOMNBM TOZOMOMNO LM-
3000 JLYEYO0 O IO SMOHBMOIY-
00 (Facebook, Twitter, Instagram), ®o@3 ®o300L
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db®og BoMAMIMOL odbogm  Jgbodemadmmm-
090L 3009 EOBOTOYMOLM30L. BY3MbLYBY-
0yMmO dobmogzm 300gMHObOdHOMOL HoY-
6oL 0G®gOmOoL dbmmmEO OB, 306006
0bh®byH3O FMO(330 0OT00LbOL bMm3zGmHgo0L
MomJgooL yzgmo bROH® O gobEo 3oLo Jo-
B6yymxgmo 6obomn.™

©O60TOYMO  LMEOOMIYGH  ®BYOMBGHOE
300h6930, 3009GMObOTOYMO MO30L dbMog
LOEOOMIYO-93M-3MOMOHOZYEOHO boLooMOL
3ohHoM9dgm0o, 3060006 dob6 dMoE3d LO-
DMaoOMmuoMhozo  JOH®MogOHOMdgooL  LOZTO-
OO BOOO® L3gIHE0. MoMJIoL 06O OOHO
LARBIO® O LOBMBOOMYO0L WYBY, BHMIGEO3
06 BOGOOMEYOd dMBbOT6YIMO OBOTOYMOL
8909300@, 030 303eMY6oL dbEYbL 39O dIM O
LOFOOM LYTHMGYOD, 00DOYLYY, dMAbTo-
9dmgddg, 3MBOOEIGDY (30096 dIYM0BO,
003000 3MOHBMAMORW0O O LL3O) O BMFo-
O OEV3NOBbOL GLOgMEMMaNYGH BEIMIO-
H9MmO0dY."

2018 BgmL, @oo dGoHObgmob Jobogob
LOJIGMO LOBNBOLAHG ™A HOOHOMO 33MI30 30-
09MHOObOTOYMOL d9aao BOMHIMIMd0MmO
bo®Ex00L OOBaOM0T900L 30D60m. OObRO-
03909 0460 03 ©O60TFOYMOLEOL FMIEO-
600Gy FMLOMMEDBYIMO boMzgdo, TIOIZOE
30Mm907m0 bo®End0 @O LO3OLIYLbM bodFgdo.
LOOMMMMEO FOMIOMOLBN6YdYI 0gbd VMO
SboMMEO JIJOmmE  ©ObdJomaolb  Jgg-
300 30yYyg69039am0 H0060L MEYBMOO, OMHOIHE
©OBOTOYMMOL gRBIIHIM0  dOIMmMobm30L
3oLohoMgogmo MMBoLANYdYd0(E. bOMFIOL
mcmob dm9gEo ©OE30L dbomo Hgdbmmm-
30900L gob30mOMxdoLMZ0L LogomHm boMgg-
00, 330@M0RB0303000L dLOIOMEYOgMO HEBY60-
63900, 30BOYMO JLOWOMbMYdOL odGOOOL
30060 goLoHOMgogmmo MMBoLJNYOdO ©O
Obomo §(3930L 3OHMHMZMMd0, dboma Hho-
300 30BMBAYOEMMO0L  J9ddo3900LO ©O

10 Yar M., Steinmetz K.F., Cybercrime and Society, Third
Edition, SAGE Publishing Ltd, London, 2019 p. 7-9

11 Sumanjit D., Tapaswini N., Impact of Cyber Crime:
Issues and Challenges, International Journal of
Engineering Sciences & Emerging Technologies,
Volume 6, Issue 2, pp: 147-151
http://www.ijeset.com/media/0002/2N12-
IJESET0602134A-v6-iss2-142-153.pdf

003mg396hoE0ob boMEgdo, mo3obbagoolL
3009300 ©OB0OBYOYMO HadbogoLb ©o 0639-
BhHo®oL 0MOag60L boMEgdn, 0aMgm3g LO-
30OHMOMEOT(3030, LOLOFOOOM™M O 3960-
H9bE0IM0 MmGaobmyooL dbMoEob gobgymo
©OBOLOMEY00. 330M930L O3HMEId0L Tgx3o-
LYOOm 3009OOO6OTOYMOL 93O BOGIM-
dmoomo boMmEgon 390a96L odbammgdom
27 30a00MO© BIYOHL YM3gmMBMO®O@E, JOM
domob LobymMABoxm boMEgoo 2,2 dom0o-
OO0 @IbHo, dImdomogdggdobmazgob 30Ygbgoy-
™0 H0060 — 9,1 o 0OOHO BWIOHO OO dOBOYL
LaFDHOGOHOL BOOBO — 16 FoMNOOEO BWYOHO."2

2000 Bemob 800LJ0, ©39E030L Fggmg-
om0 dhohadol @gaGomyd LOZOIMJINY-
oM 009MHm3o 3909360 L3gE0OMIYOHO (3906®-
®o — IC3, mMIgMTNE 033073MaMOgomMOO
06(9®b9®H ©ObOTOYMOL MOMBOBY Tgbyemo
LOHOZE®Y00. (39bH®OL B0BObNO JLMBMOM
30LABHVOOm ZObbMG(309MMYoYmO, Jgbodemm
0bhH®bgd ©ObOTOYMOL MOMOOdY Fghymoo-
6900L 30Madd O EOTYTO3900, F90a™m3a0
9R99HIO0 0OIMMOL FgmmEYooL Jgdydo-
390000 O doamMdngdoL g®BIIJHIGO™MOOL dOTo-
mmgdob 30d60m. Jomadgmo 0bBM®AOE00L
0033039000 O gOOBOEMNBHOOL T893 (39-
b0 0agoL ymzgmbBmaoyghHh 3mbLYBHOOL,
HMIgMOoE bgem3oLOBIOMT0O BOOMM LODBM-
30MudaLOMZOL. VMBOTbYMmOo 9aLObY®HOO
LOBMBOOMYIB030 (BMO0GEGOOL VBOMMY-
00LO O BBMGTOYOOL.

2019 Bmob obgo®odoL dobgzom, Jgg-
360L @MOEODb, Vbgo®modolb godmdzgybgoolL
0m3g6h 039, AbMmmmMmE HYIMOMBOTbIM LO-
dLoby®do o300 4,883,231 TghHymd0bgdo.
dbmmmE 6060 5 Bemob dmMboE99900m BOOBOL
LOZOGOYDM MEIBMOO JgoEagdbo 10,2 3o-
MO0 033 CMMOMD.

00039 06g30M0ddo dmyzob0mao 20 J3gyo-
6o, ®H™MIgmoi 2019 Banob 3MBO3939d0m Mo-
©IOHMOL 300gHOBOTOPMOL 3LL3gO3MMO

12 Understanding the costs of cyber crime, A report of
key findings from the Costs of Cyber Crime Working
Group, Research Report 96, Home Office Science
Advisory Council, January 2018, pp 25-26
https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment data/file/674046/
understanding-costs-of-cyber-crime-horr96.pdf
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LOGO M GOMEYbmoom (IC3-do dgbygmo dg-

Hymo0690960L dobg30m). 306H390M VOZOM-

99 3393006900 Z0gMHm0obgoymao LOIGB™M
(93,796 390mb3za30). 06a0M0T0L dobgzom

2019 Bmob 3dmboEgdgdom LOJOOM3gMM
030390L 99-14 oaombL. LogoOmzgemmaon
oox0dLoGmEO 454 F90mbzg3o. 03 IMBOBY-
0900L dobggzom LOJodm3zgm™m JLBEMYOL
33903060000 (438 390mb3939), ohoemaoL (428
d90mbgaz0), Hobgmb (403 Jgdmbggzd), do-
mo0dooL (362 390mbzna0o), gu3obgmLy (358
390mbg930) @O OYLYMOL BYIOOEOOL (349
d90mbgn3zo)."™

2019 Bgamb 3mLZM3T0 3oNVOHMO 30O Y-
LOGOMbMYdOL LOYOTMIOIMGEOLM 3MBaMaLOL
dmMmogo 8gbgg®o. 3009MHYLOTOMbMYO0L
LOYGOHMOTMGOLM 3MbaMaLo, 9hHm — ghHmo
0mo30M0 L3gE0OMOHYdYMO AM3MY6d O
36030mMyM0 3MOHBMGOTO0, MMIgWOE 09-
Hm00b90L MOZOMO0L BOMIMIdanbmg-
oL, dLbymom 00065LOL MOEIGIOLY ©O
06@gLAHG0OL  VMOOMYoYm  gqdL3gPHOUL.
3mbamaLdg ™M0d OOMMaoL @WOGHFMYo30
0LEIMMOYD 3009OHJLOGBOMbMYdOL Yz9mOdy
OJHIYOMPE® OO FENMOOMMI® LOZ0MbyoDdY.

3Mba®mabolb Jg9agoob dobgoazom, 2019
Bemob 3EaMAVGOMYd0m Y39modg oJbhyomy-
0 30306OMIYEYOd dboma HggbmeMmazngoolL
LRgO™MT0 0Ym 3009GHHLOBOMLMYOO, HMFM-
O3 oxmdymo g3mdob ghm-ghmo 3mOzoMo
LOZOMLO O FMOZOE0 ZOTMB3930. 3MbIML-
99 ©Oa06EY, HMI 3009M LOBOMbYHdOLZVO
©o(330LMZOL, 36Y306300 IBOM JBIIHIOO
04m, 3000MH9 MO300LLANL JgdEa™MA0 YH39-
00L OMAMABL3EO, MYIEO ©M0bOIbY, BM™MAT vd
300983MGM00L EObOTOYMmOL 319396300 O
0639LH0E0YOL FMOMbM3EL. 3OIMIMOLEY,
O™ dOMMm OOML HIFOMMMZYH O RBO-
6006LYM0 LYFHMGHT0 LOJB0ODbMAOL gobadbM-
®E09MHd9Mm0o 3M33060900 O LEbgmMIBoRm
969969060 Yy39emodg oghoado 0639LH0E0oL
09096 LEMG®gD 300gH JLOGOHMbMYdOT0.
JBROH™ 3gHoE, 0063900 @O LOTMOZOHMOM M-

13 Federal Bureau of Investigation Internet Crime
Complaint Center, 2019 crime complaint report,
pp. 5, 17
https://pdf.ic3.gov/2019 IC3Report.pdf

306000330900, 036Md09MY0906 GO LOTHMbOL
0oLIHOOmOL, OO BOYOZH6 boMEgoL 08 dndo-
HOPMHdom. 0memm 13 Bemob dmbogdgdom
30096OLOBOMbMgdaL LAZgOM®To 0639LHO-
900L 30H3906909M0 o0dOGEO 35-396 ©O
dbommmmE 2017 Bgemb Jgoanbsd 120 domo-
OO 03T CMIOMO. 03039 3MbamaLboL 3m-
60399900 LO@OoMI0 OGHOL 4 FoMOOOOO
06h®bgHOIM3LIVMYdgMO, bmemm dmdomy-
M0 Hgm9xr™mbyooL IM3ILIOGGOGMMO Go-
3b30 8900a96L 5 doMooMEL.™

OmambdhE 3oz,  30d9OHOBOTOYMOL
399300 30Yygbgdymo H0060 3DOO®OO ©O
Bemoob Bamodyg 3MmmmLOMYIG 3ohge0o-
my® H0oobL 0Ygb9oL VMO FbmmmmEO 3gtMdm
LOIYBOMTgMm LYd0gIHYOOLO O dMJOoMmOdg-
900L 3obmboge 0bhgcMagLYoL, 063 LoO-
bgmBoxrm 0bLAHODHYHIOOL OO MYM §@WY6-
JEombo®adoLd O LOdOB3IM ™My LOWMbOM
0079000 LOFINOOEMBOL. dMBOIBIYIMO 33MY9-
3900 ©O ©OL336900 (3bOEOE BOGMIMORHOL,
O™ 3009HEOOBOTOYMBdY JAgomo MHJOz0cm9-
00 160 OHo®9oaL 3MI3MadLY® boLoomL,
360 9x3xd69omMEOIL 9O m00b, FIOM360©
HOTMYOmM0090cm  LOGOMOTMEOLM 3MEO-
H0goL, ®obo FomB9303 dbMmmmMmE LobymMmaIBo-
RO®MOIMO0LO FoEOH™ MOBOFIOHMIMMAOLO
@O 3YyoLbogdmo (00xOMIMOHOIYMO BOOIO-
mOod3oL 339MEom O3Mom) JOHMmoghHo bLo-
00OHOMgdM030 EObIdMYOoL goBgz0L gdom
0MH0oL FgLOAMYOGIMO. (3OM3JIM, MYPOEOG
demog®mo 93mbma3ogoLbo @O domomHgdom-
mMmma0ymo gob3z0moMmadol §3gybgddo, Gm®AY-
039 LRBGOML, V6 POBOTOYMMOL OGIMEOL
3MB3M9hamao  3030OHMIYMYogdal  obgzgbo/
306300006900 396 JPOP639MYMBL EOHOTO-
JmobL 369396(300LO O FOLBY 9IBIIDHIGH B9o-
3069000, 3060006 3009HOO6OTOIMO e M-
00MYMH0 O HEGOBLHOFOMBOMIYGHO boLodmaL
©OBOTOYIMOO O 30LRO6 FMIOBOTY LOBE-
®byg00 3930IBRMMJOMO® IDOODOO.

14 2019 International Cybersecurity Congress report, p. 87
https://icc.moscow/upload/doc/ICC _reports EN.pdf
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RESUME

In the presented article, the author analyzes socio-economic dam-
age caused and expected as a result of cybercrime, a global and trans-
national threat. In parallel, with the development of technology and the
growing dependence of the population on internet resources in the
digital era, there are discussed dangers of blooming opportunities for
cybercriminals and harm imposed by their actions. Taking into account
the scale of the proceeds of crime, the author of the article presumes
that cybercrime has formed into organized criminal business and has
become a threat not only to the security of states and proper function-
ing of their institutions but also to the property and assets of citizens
and enterprises, banks and fund institutions. According to the author,
even the rules implemented by countries with a strong economy and
developed technologies, and the refinement/development of methods
to combat this crime, will not bring results and will not be effective,
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since cybercrime is global and transnational by international policy. This only can be achieved
its nature. To accomplish the goals effective- through close interstate cooperation and instant
ly, response to this challenge should be com- (bypassing bureaucratic formalism) mutual legal
prehensive, based on unified, well-established assistance.
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0BJTONMIOJL() QSBSHTSITNOL
Jdb3080 BLHIMOM BLEBIMOITOL
J3ddgodod()

odomo Bofrdzodg

30830b00b bogmodmeobor 9b0g9tbodgnhob
bodoGocmol comghmeobho

bA3306dM LOMYI3360: sxygdhotgdymo obodoymo,
30byLEFaMMBY, MmMTdogon dodgBmdMomoo

3MmM3M30B00L M) IVBIIO0MIGITD
©360393(Ma0

LOGEHO™M LOJOGOHIOL LOLHYFOT0 dWBIIHOMJOIIMO EOBOTOY-
anob LOZOMbYO0, H3IYIMYOG03, POMYZIIMOGMHYOYMOL §.6. ,30360-
®960L Bgbgodom*“. gL BgLgdo 0baMmELE0 8937YTO3O 3MBZGYHIM™O
LOJBOL OAM, BMIGEOE 833HYMMOOL PZOZTMOOIOO O OMIB-
oL d0b6ooGLO VLML

1848 BombL 30609 ©ObOgED FO360MYba3Y, BOE3MOE 3Gyt
30b60LEHGOLY, GHMIMOL dM33mMOE JoL gobdMHObymo 3JmbEY,
993m30m dM3mo 30L0 3EO3060. OBLOLFIMOL LYMOm V30@-
34oxnmdoL godm, LEMMa® 03 LOJIoL gobbommazoLomzol LoLOTO-
HoOMmML EOLJoGEO dLEO3LO Jgdmbagzgdabomzol dgboxygdabo
B69L9o0L J93hxT03900. 3OBLOLEYMO ZOOTOGOMMaL JgIMOMMOOL,
LIMOM OZ30EIYMBPMOOL Lomydamom. Babgodolb Jobygz0m, Fo-
BLOLEYMBO YOO OOTDH3NEML, HM3T 0L FY3YOHMOOMNd FMbYd-
030 ©IBRIIHom, HOE LIMOM OZOIYMHBMONOL BOOIMOIIOO.
9L 8g90dmyoo 0ymL ,BLOJMBOY, ,30GHO6MN0YY, ,d0dMBPGOHI000" O
Lb3o. MIYIEO ,BLOJM3OMYO0* O ,693OMBOM” FY3YOHMdOMYdO
0M 30b6937m3690006 BDYIMGg 30H3MEM00L. gobLOLEYMAO YbEO
00(H303ML, V3MHgM39, ™M JgIMOMMO0L godm 3oL o6 FgLBg-
300 36060, LEMOBMOO LOZYIMOGMO J3930L ,096900 O M30LYdL,
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LOGOOME HOL LROOMEY; 0B gL 30 OEMEY,
308M03 oM gLAMEO, HMA3 dLgmo LOGE0gmOo
(39000. (30830MOMOM, 0E3MOO HMI 3eMO3MY,
308603 06 gLbomMEY, M3 333MIMMOd (3Y-
©00). ™Y boxwn3o dLOFYMId0 33M39096, H™A
4m39m039 9L EOLAHYIOEYOO O 0MBTYHYOI6
0300, 30306 godmogazm 39M0gMH0: ,,0M006M0-
MIYMOY  (JOO60IOYmMY)  FgycoEbomdol
300m“. dbgm 8g0mbzg30dn 3dL 3ML30dHOMm-
30 800369Lgdgb — L39EOMIYM 3mLb3ohomdo
— h3gamad®os ,060mOIYmab* 3mb3ohom-
30. 9930 0GOLYdMBL ,890930M90YM0 30LY-
boLAggomMmdaL* FJgdmbgzg3zqdn, GHMIMYdOE3
h396m30L LOOBHHGJLMO, GOV LOIZMI3
mHY3oL 3obg39m36900, 30aMOd 03 LOLHYTO-
30, LOEOE OO VOLYdMOL ZMHOOBOEOMYOYMO
300mMbAAdIMMdo, 0LObO Yymzgm FOM3IgIm
890mbgn3030, 3MB3MH9gHImmo Logadob 0bogzo-
760 Mm0300L907M90900LO O FOMYIMY0500L
30bg30m, 30OBYIod 3M0b(n300 — case
by case. og g3o30mgo0m JROm 303mLOEY-
300 Lbgo, 9.6. ,OxdMy3gmo 03373mMLOL®
(Irresistible impuls) 3mb3Eg3ddho, H™MIgmoE o6
3obobomgdo LOLbELOLOIOGMENYOE® 030 3o-
LPLOLAZYOMMO0L ZOAMAGMOELO3 oMHgdmy-
000 3OIMEOMIIZI00M ©O 3IOE FOdM0YY-
6900 LOOTOLME, MY OO FMO(330 ,30360MYbOL
69L903O", VMO MO30LYWIOE JgodmmYod
3090mE39L, MVIILOOE 0L YBYOMNY Ji39-
300, 30LYboLAZgOMMdOL FgdvdLYOYJ909™
30Mg3m9do dghodg 3GOma3m3o300L dg0-
®b3939030. gL 30 YIJOMME H3906 MYTOLMOB
3300bMMYoL,HOEA3OL6 3033(MI3mM 3OHIMZM-
30690mo 0xxdhcd0 EOMIadomo dIMO-
mmmoO0L Jgambzn3goL, 30603y 30 LogoOH ™
096900 803963390, MO 0g7moLLbIgdd LOY-
Gom LOFoOOMmOL J39y69030 ,3GMM3MIOE0-
ob* 4393.

03mMO30m39 Y6@O 0mYg30oL, HMI 3G M3Mm-
30300 og LOYMOOO OTMIYZOEIOIIMO FMb-
393H0o @O dLH3g OTMYPZNOIOMOE FOTMO-
496900, mydEo oM3 3M006030d dg0dmgdd
300moMHo3bmL. H3ggmodcmos 3O M3M3O30-
OL* gobdotHO396, HMIMME LOYE0gmL(J-
09©900L) 06 Lo®myz90oL, GMAMYd3O(E 00300L
M30M3MbHOMMO EOO30MZ3060. 3OMZMIO-
300 06 309373m36900 LOLLEOLLOTOGOYTNYO-

6030 30LPbaLAZxdMMO0L ZoOAMIGO(EL3gM
06y 303030OHMMYOgMmO 3oMHgdmyogoaly 3o-
Ho3mMMH0oL, MmIaEo dgxdemod Murder 06y ddo-
09 933magmmod Manslaughter — md08@9 ©@o0-
43006mL. 0L OGOF 333MHMMOOL BEFOIMMOOL
030 MEMgdL.

36OHM3Mm303000 HaLEHOO 030L JgdmBIgoOY,
893dm0o oy oMo IME93M™ J(3930L o6 Jo-
3mmgaoL 303006L MZ0MZMBHGMMO OOZOM-
3306mL O, ™Y JgYIM0d, 3OZMBIMPIOMDO
oy oMo 03039 LOL3Y ,3900MaMBYG 30(3d9°
OLIMLOZY BEAMIOOIMYdOT0. gLl obmMozm
x}oghoL Logombo (questio facti), G®AgMoQ
Jog®0d JoEo FoEOBY30HM™ML YM3am (Fom-
399 393mbz93080. HobHoL dobgozom, ,39-
Momambogmo 3030“ 08039 dLOZOLO O LYY-
LOL YOO 0YML, BMIMOHOEOd dobLOLEIMO
@O LL3O L3YEOMIYGH TOLOLOOMYIMHILY(
160 00006H50@aL, FOZOMOMOE, MY 3OO6LOL-
59m0 083mMHbH0o, 30T0b ,3900MaMmB09M0
30303° obgmogg Yoo BOHIMZEaNbMM,
Gomo  dgbodmgogmo goboaglb dgbonmyzoLo
©oL3360L OAMHOBO. VTOH™MT, FOY®0Dd J6EO
©OOE3NbML, Omam®o 0J690MEO ,033MMI-
6hHo 39moMmambogMobL® dbMmHog MgogdEoo. Lo-
003096mM@, 0O d90dmydd ,3900MaMB09M0
30300 Mmoo 3obobomgomEaL O ZM3M-
MO30 @O BOMIMAV60.

4m3z9mo39 998mmgdagmoob g3odmamo-
6oy, dbgmo O OMoL EO30L336Om, MMI
96H®M0060  LOZOLMBIHIM™ Vb6  MYObEOE
@OJHG®0bomyGHo  3MBLAYOIYJE0O LOgOH O™
LOTOOMMOL LOFTMOIMMT0 OGHEF OOOLEOGOML
goxomo ©O 0OE LOE®IOLOE OOLYdMOU,
3083Mod 0L g3 9bMmado 3oO3M0Ymbyod, HM3T-
9003 3MBH0696HYE LOFOOMOMT0 FMbOBO-

mMamdgb 0®@IgJH0MHgOYMo Obodogmmoly L3Y-
3006 J9000396MmMMdOT0. 3bgO39MMdOT0

3000900 303970 J90mbz93900L gobbogm-
30L0L O ymzgmogg 3oL byg®bgdombL Bo-
HIMOEa9oL ,30360myb0L LOJAg“. 0830 OO
bbob gob3vzmMMdOT0 VIgM030L 9P Mm9dY-
™m0 JHoHgooL MmgMGH0oLO O 3MOgH03oLOE
OLODBOOMYOO 3MB(BEYSHYOMPYOOE. MYIEO
OOMMO 3ob303MMO0T0 0L MOBOMOL 3EO-
OOOOMEO  dbomobomo  ggobgdom. oLY-
M00 3080MomOE dogMm3odab ggobo (Durham

?Modmo BoMgzody
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Case, 1993)." bogdg 0bLYY, HM®M3 LoghHhmm Lo-
30OHOMOL HOOOOBE0O OO 396 TH330MMO
00896030L Jggem9omo ddhobhgooL LOLbMAOL
LOFOOHOXMOL  3MEIgJLOL JgdyTo39000 @O
doLo ©YOYMYdadaL dMIdgE 3JObMBAYO-
MMO0d0 EObgMa303. 030H™M3 J30MHOHLO®
990mm domomyoymo 3MH39I0bhIMmo goo-
Lgd0 333 MHYOO LOYGO MM LOTOOMOMT0
h396m30L LOOBHIGILM MYBODY NEBMGITO(30-
0bO O 89993369000 doMHoMmOE BYOOHME; dLY-
39 LObgMM3060 393609602 O 3MOgHozmLbo
03HMM0HgHgd0L? FOAMBOMJZ03900, HMIgem-
MO 30dmbomzgo 39MhHhgz0m Yoo bEgdMmOAL
LIYOLYIE0OL Yzgmo BaLoL EO(E30m.
OHOMamM®E3 3339 0060360, d9BgIH0MYOY-
0 EObOTomalb Logombo, LOgOHO™M LOJO-
Homob g3gybgddo, G®IgmLYE, 760boMaL
ymamobLd 3oghm00b6903emo LOIGBRM 3093IM-
30900, 3obobomagdd Hmam® 3 3OM3ME0MY-
090 EOBOTOIYMO; LOJOOMZgM™MT0 30 3O M-
3mM30300L LOgGO MM LL3O EOHZOOMZO 0J3L
0, LLZ-0L 145-9 FybemalL dobggzom, gL 60T-
6030 LL30L POYMMOGOOL EOBOTOPMOL HOLO-
©960@ 30LO LOLLENOLLOBOGMEMHOG0Z 3OLY-
boL3IggomMmdOdo 30(3930L 30BbOm. LOgHO™
LOFOOHOMOL J39Y690d0 FOMZMIOF0O dMOL
J090900L 303M030Maa0Mmadgmo 3oMY3m-
900, O3 33moLbbIMOL 3oLyboL3ggdMMdOL
3900LYd9gd900L, GMELOE 0L doamB39yM0L
aLb3aIM3MOL 3O M3MIZOE0IYMO J3JOHO0M.
OOoLEMIOLMOOD Foghm0obgdgem  Lo-
9gmmdo  3OMZME0MYdIMo  ObOTOYMOL
LOZOMbO 33Mo3 LOZOTOIMO, 3060006 0L
00ymx3gdL dGOMOYoYmL Jq303LYdYg9ogem
306 90mndodn: 30b bmad 39® Fgdmm obban-
HOMIMEO 3OHM3MZO30dL, 06 ymgzagmogg oM
000MBbO LOVIOLME. OFoHMT, OOOIIO0MOL
16039MLOMIYN0 LHOOEOOHO H3gIEYOM030,
»3900MMa3Mb09H0 0OT00b0LO", GMIHMI0Q
309m063930 gL MY 0L JogYod 3B M3M3O-
9030m M90gd300L. @OMYO0MO dTIMOMMOO

1 Richard C. Donelly, Joseph Golgstein, Richard D.
Schwartz., 1963., Criminal Law, Free Press of Glencol,

Une., p.739.

2 Jerome Hall — Yalee Law Journal, 761, 773-774, 1956,
v.65.

3 The American Journal of Psychiatry, C XII, 1956, P.
651, 65-656.

06 gomEoyMmo Fgha3o oMoL ob Ho®M30bg00,
HMImgdoE LOLbEEL LOIOGHOMOL 3Mogho-
3030 303m0ygbgdo 3HmamEotgdob 390093
90m3E0YMH0 3aMIdHIMOI0L dMLOBYGOOE. 3
OOML 3MJgEYdd boLOdMEIdOY, LYW 3(30-
9, M3003MBHGOMEMOL BOBoMMOMm0Z0 ©O-
306Ma300m. dgLood30LOE, 08 EOHML J39EYod
06 0MHOL OMHIMMIY agMmbYo0m BOGIOOI!MY-
0. LOGO O™ LEJOGMOMT0 gaM(300 Jgodang-
00 3odmabohgdmmab 3MoLbobgoom, MPY33O
oL 0bY39 Jg0dEgoo FMOEO3IL 3oL Ob Go-
009 doMOOMONm ZOAMB399m dmmogh gob-
3OOL, ®MIgmoE LOZFOGOLOO dBdGM36900L
dgLOdMYOE.*

JBIT00MI6IM0 ©I6adadl™0,
mMaMmB 3mNO30M380MmadICN0
dMJ3d3®@06300L 6IDMLABAMBGY

LOGEO™M LOTOGOMMOL J39ybgddo, HMam-
900300 OO 0HOHOO MmO, JOboo, ©.9.0
©0 03LHGOMOOL HVIYH6039 Ihohn, 3GMI3M-
306MH907M0 OBOTOIYIO (3039 OO FMOOHGY-
00, 0MO3gE 6OaxImMOLbIgoo O OYOHMOODY-
09m0o 9.6. ,096LEMMHg®T0“ (Mmanslaughter)®,
OMIgMoE  dgmobbdmob 3Go30magand®g-
OgmMmOo 3M33®06900L BOOGOLOLYMOOL dmog-
Mo ¢Lodogygd®o ob gamEog&Mho dMYM39d0L
@OML, MOE dodmbBzgymod Jgboododobo Lo-
®}ydamoobo 30dgdom. 03 30dgdoL Loxyyd-
30M000MOO gOboLOBMZMYdO 03 30MoL Lyoo-
990300 domJdom, MMIGmISE ©OBOTOIMmO
HO0060.5 3BM3M30300L LYS0gIHIT 0 OMIJTO
00030 3aMm30MHYMOL, MGMA Jgbodmmgdgmoo,
oLb3aM3MO 00 3MB3MgHYem dM3gohdo oM
0306300 OGMOBONMO FOOHMILOBNBOOMBY-
3™ J4099900L OBbMM(309M9dOL dGOMOYOY-
oL 30806H M, 3oaMOd OBOTOIYmMOL HOBHOL
®90mycOHo LEIOMEO, HMI 30H0 FObobM-
®309mMad0 3oL 303OGHG dOMOOMOOL O gL
0mgdod 3ob30Mmog0gm0 0ym OHBOGOOMGdY-

4 Hanna v. Commonwealth, 153 Va. 863, 149 S.E. 419
(1929).

5 Black’s Law Dictionary, Ninth Edition, 2009., St. Paul,
MiNN West Publishing Co., P. 1049.

6 Model Penal Code., §210.3 Manslaughter.
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mob 3096 30L do3oMm o6V Hoybomo
F0OHMIMLOBNBOOMIHZ™M JO9EYO0m. BobOMY
3M063Mohamo JagmgooL 890®03 OMOMOY-
09mL 06 3JMB0d AMIOMOEIYLMOD VBOBOO-
60 3mb@ogho, 067 oM 3JmbEo 3oL d03OOHM
ogMhmgomo 9om(309d0L dodmgzgmgbobo ©o
30060madgdolL  FgLodmgommdyd, 3ToagMod
OmMdOmMOEOL ©ObOb3dd dodmobzno JodobL
O®}IJHo ©O, FOOMOMOd 030 o8 IMIgonHdo
OMO® 0300900  dOMOMONL  ZOIMZMO-
69000, dOOMEYOYML BoMAIMYIzd dMmogho
90mME0IMH0 MH0gd(300. gLOdOTOLYE, dobo OE-
60bIMO 39900 hoom3MYdd dMOMEIYOY-
mob 3OMZME0MYdOE.’

0396030L oo madymo IhohgooL LOL-
bamob  LOFOOIHMOL  3MEIJLOL  dMEIMO
(Model Penal Code) ,396Lommba®LY, dobo-
®oO3LYdL OBHGVLZOLY O FOYBOHMbOENYO-
ammooL (Negligence) dm®mob. mogoLb dbMog
,0906LEMHIOHO" 0yMBO MG LObYE: dobyLEY-
mmoom hogbogma (Recklessly)?, @o demogto
a3LOJo3Yc0 06 YAMEOYO0 dMIME3go0L EGOML
hoobomo  333mMoMmMod,  LOaxmMOLbIMY,
6OMI mM039 30mMBO60, g0dmgdd dMOOdMmY-
0mEaL H39060 WOGIYemoMgdolb JgLododolL
08BIJH0MIOIT ©OBOTOYMO®.

o3 dgabgdo 0bgmobLO O JIMLL, o
~,Manslaughter‘—aob m®0 bobg OOHLYOMOL: 69d-
o9 (Involuntary Manslaughter)® @o 6909m®-
00m0 dm33mnbgdo (voluntary Manslaughter)®,
6OMmIgeMIoE Jgoob Gmam©mHE O9BgdH0Mgoy-
mo Obodogmo(Loss of Control) obg Jgdmy-
OIMO JgOOEboMOd O 30LIboLAZIdMMOO
(Diminished Responsibility)." y690am09@ Ho©g-
boemo 933mMYMMOd Bo3mYoo LYGOMHBYM
©OBOTOYMOEOO 0HBIYMO, oMy Bgogmm M-

7 Howell v. State, 917 P.2d 1202, 1209 Alaska Ct. App.
1996.

8 doé)mgggjm 030(*)&)0 3 Eodoéoﬂgoqyo, 0[530) ?]33-
db, Gog boome doggohbos. ,939b0Momydo go-
o 0dghozgnem Lobbemolb Lodobmodo® , bogo-
&)0’)38@(")[) '338603[)0 l)ol)oao&)mg?(*)l) ‘SJU&)BOQ':)O
dohomdbogyemgde N3, 06.2008, 33.34-40.

9 Black’s Law Dictionary, Ninth Edition, 2009, St. Paul,
MiNN West Publishing Co., P. 1049.

10 ob. P. 1050.

11 ob. P.235.

00m0 3M33006900, MY3EO MG039 890mb3g-
3000 bLobydg 33093L Y3OBMBM JAgEado.

990MOMb0IbYMOEOL  bomgmoo, M3
LOGO ™M LOTOGMIMOL J39Y469dd0, dWIgbho-
6909mM0 ©ObOJogmo 0MHE dobdMObo ObO-
30900 @O O0OE FOITPOMbOMYdMMIOMO;
oL oMol IJEbm LIYd0YIDIMHO gemydgbhoo,
OMIGMTI0E MO6 330d3L gobdHGMmOb3d O MOB
06O, 330mbggmb dg30bLgbgd, ™I Logo-
HM39m™L LOLbEOL LOTOGMHEOL 3MEagLOL
3009300, °BIJHOOYOYMO  FIFIICMOO
3uBdMOL OBOTOYMMO 30HIaMB0OL ObY-
39m306900, O ©OMLLE, 9OM330MH BOJ3o-
OLMOG 330g3L LOgdy, 3060006 oOBHGMVLZL
J09900L LEYMO ZoEdMO09EHGo0L oMydy
SbmmMmEO B0JEooL EOLIGGMYd0m MY 06900
39LOdMYdgMN."? GHMaMME HOBL, ddoL gy-
moLbAMOOO 3OMBILOGO MOTOD FJoz339mo-
dg, GMIgMoE Mo30L 6OFGOM®MIgdTo Logombl
04969000 dxggdhom HoHbom OBOTOYMIn
06OMOL 9.6. ,39LOdg BMG®30LY JgLodmyo-
ammod0L gLobgo.™

JBIT00MIGIM0 ©I6adad0b
Ma0330IM0O ©I bIBdNIIOIMO
dddu®@ade™®@Moo

4ma39m039 593mombodbgmoob godm-
300607, LOYGOO™M LOIOOMEMOL J39Ybg0do
O®}IIHoMadImMo OboJogmo 30937036900
300G OMMMO0L 3M030mya0Mad7 M HodL, 067
06O "Murder’-L, 06®039® “Manslaughter’-L.
doLbo ®009JdhHIc0 xadOBIOIMMOL FOAMO-

12 0d dbbog 0g39dHodgo7mo ©obodonemo dmggo-
&)(Y)HGQ)OB 608(*)(4)03b03l) qgod@mé)én:; 80'3(8&)-
mbogj)abg:?mbol), 308603 83@0[&[)3(')3)[) 3.6. ,,bo-
30(4)0’)@33)&)03 603%&)mb0@36@m60b“, 808(‘)-
Gopbogl 3063bHobgol, mmdge ob godmdopbogl
4990900l mdogdpndo dbobol 3bmdogdhow (I93-
bgonmo) gobbmdogogmagdsl 3mbibgpmmo
(\0060‘303@86&)030 daagg[]e)ol) F)OQ)(‘]BOB l){]&)go-

13 dogaymodg o., 1973., oggdpo o Lobbeoale-
80&)0')92')86&)030 30[5'3[)0[58686@(")60, 608(‘7888-
demmods ,dgboghgde”, moomobo; Ilasrymunse,
T. T., 1973. addext u yrojgoBHasi OTBETCTBEHHOCTb,
M37aTeNbCTBO “Mennuepeda”, TOummcH.

?Modmo BoMgzody



162

#15, ©93993géo0, 2020

0MO3mo BoMgzody

bo®mgdo 3LbgzgEm3MOL b3 3 MIMZOBFOOM
@O 3900amad 03 3Lbzg®3MOL M33E069-
00m, 39LOdO30LOE, LObYBgO MGTOg0 d0dY-
BMOGOMOD.

o3 Jggbgdo LYOdOgIH® TgdoEabymmm-
0oL, LObgdy a33093L ,Recklessness”, ,HoLZOL
d9LOdmMgoMMBOL, LOGOHMbOL MO306Y39(h0-
MO J3IW3IOIMYOPLY, 067 3396960 by-
mMogdbggmmdo”. 9.6. 3obd®MObzo 0 390dmgdo
0ymbL ,30M9439x0MO* O ,dMadE0“. 30600-
©Ob Lohyzo ,Recklessness” (gobyLEgEMMOY)
L9BOBHO3YIM0 BbM0g Vb7 VBGOMOG0Z0@, do-
mob BoogogLb ,Carelessness™ L™ , ®oOE go-
IBROMLOMYOMMO0L ghm-9hm  LOLYMOLL
,300009M306900L gbomyLOggdY, ®NHYOY
dmodgdoomadd, GMI oLObo LOBMB0IYdNO.
bodagobdom PobEO goz9d0Ebmom 03 VEEOG
oML, GMIgE3OE Jgodmydd 0IMOOYINO
Ho®3obmenmaonolb  303h93909MmM0 030
300m0630mL. LOGFg 0LV, OMI YyOoBomo Lo-
hYy3900 @O O3MmmMgdgdo 030 my 08 OMado
3o6Lbgo390mMo 3603369MMdom Zodmoyy-
6900. oLYO 0goE, FOVOHMOMNY ,Recklessness”
0 ,Carelessness” yogomo goggoom m®mogg
»a009LEYIMMOOL” 067 FoEbMd0gPgdYmo LO-
80dMH™Md0L, MHoLZoL, Loxg®mbob Y3yM3909-
mMymBoL 603603L, F3oaEMHO3 LOTOOMMgdGHN30
0603369mmo0m 0bObo HMEOO godmboho396
gLOdo3zamho 30m0Mmo00Ld ®™y 3OMELAdOL
03039M00L. ,Recklessness” — ob dgdmbzgo-
3030, 3mJgogm LIYO09IOL dObEMONMYOY-
a0 0943L bomwdmby o6y 3dodg JggaoL o-
O3M30L MHgomy®o JgLOAMMYOIMMOD, MJYI3O
06 ©O30a3L V3L O bomomadom dobo-
3MOdmoL FOGHMMLOBOBbOOMIIZ™ OJH03Mm-
000L. bbgo LoMY3900m, 0L LOGOOME OO VOBO-
m0dgdL 0MOLYdYM LOGOMbYL, GHOEEaO6 dobo
3066ymdo0 1 MmO 096900, 096900¢, MOMbEO
30 LODHYOEOYH0 FOMLM3BOMYOd ONZTOYM-
gommL. ®30m0d9E™Mabgdo0L OHML 3oMo-
Jom, LYO0gTHO OB MY BLEIINMAL O VOBO-
a0dgoL, 06O in abstracto BoGIMOaJoL
3009303 30Lm30L O Lbgobm3zoL 30369 Jg-
©9300L gLOdEM YO MOLL, Oa®OA in concreto,

14 Ugrekhelidze M., 2012., Criminal Carelessness as an
Inexcusable Mistake, goggobool Logbmoedmdobem
760396Lo@HgnHob gndbacmo ,,dobyg”, N4.

3063399  0MYamYoxody OYyhObmdom,
OMBIY69OYMON0, M3 0359MOE LOGOMbY
06 3oo0dMEOYdd 90369 8909a30."% gb ym-
30039 0xBIJH0MYOIM0 ©O6OTOYMOL OO
936MM3y0m  3MBLAH®IYJE00L TFggLOdOTGOd O
0MHE JoOHmymbL. JOoOHMIYMO go3MLObYEO-
@O0 gLYY , VMY IO ZobdMHOLb3O", gb dOMHOL
330039M9LOE 39330EM MO0 ©O ,OO3MY-
LoO*, EOMT0 gem30LYOYG®0 LOLEG OB OM go-
630000090730 06(HxBLOYGOO 3O MELO, O3
00090m0Mm0300 30dmB3gymod dbbzg®3mMabL
obgmo goggoom, GMImoL dododm doLbo
90m30IM0 3EaMOOMOd 0MOLONJOMO O

dmBy3moEo.1®

©abdaby

3xR0d6OMOm, OBGIHOMYOPYMO ©ObOTOY-
ol LOgOMm™m LOFOIGMMAL LobhgdoL dm-
©IMO 06 0MHOL LOZFOGOLOE® 3OMEN, 300600~
©O6 0936 Jgx3oLydom BoJObLY O TWogEodL
390303L. 0O My 3obmbo, 0O “Model
Penal Code™o0@3 30 06 0m3omobBobgoL dobo
»J00OMMMOOL LOIObMBAYOMM™ dMBgMO-
anmOdL. 030hm3 30330H600, H™MAI d|Wagho-
909m0  ©O6OTOYMOL JAoOHMMMMOnL (dg-
90a9bmmonL) g3mm3ymmo  3MBLAHGYI(E0O
IBROH™M 30MHZ0E HodMYdMNd9dYMMO O BomYy-
mOo.

2015 BgamL 306003 3O M3MEOMYdIMmO
©ObOFogmoL M9axmMOE00L H9BMG®I0EMIdO
3mobnbo. 030LEO dobgaz0m, AbbzgO3MAL
943930 bmmmmE 303ob HooMZmMgdd 3O3M0-
300M9306909M 3oModmMYdOE, MY 030 TM-
0308L  BOOHOMLOBOBOOMIIZ™  JBJYOOUL,

15 dagodgoo 3., 939b@Hocmmdo 30b3Gabgol bojo-
mbolbomgal, ,boddmms bododmama®, 1965, N4,
33. 26.

16 130gbgemodg 3., 1967, gongdombomgdemmonls
doldpoedo obgmob-0dgdhagzol Lobbenol bodo-
Goomdo. gydbomo LLoddmme bododmagma”,
N4; 0dogg 0860l godmbobogogom 3O maqbod
dobwos Mghgbgmoadgl dgpbogdyem dG7bgeda
Bgamodgb ,,30[]@)080)33(936(060[)“ 03&)3060. ©o-
Pgdomgoom obomgem — Ugrekhelidze M., 2020.
Structure, Content Analysis and Dimensiology of a
Victimogenic Situation, Scientific Journal Law and the
World., N 14, p. 7-13.



#15, pecember, 2020

163

GHOMIMOLMZOLOE 3OOMBO 0MZOMOLBNDbYOL 5
@O dgho Bemom MOz30LIBREYOOL OM3Z3HNOL
0, MY 00 J39®9003 BMGMHIOMIM 0Od0d630
308m06300 M30M3MbHGMMMOL  FgdmYE30.
00939, OPEOMYHOGIMO FMMbM3bVY, HMI MG
F0OHMMLOBNBOOMIHZ™M  J39EYdOL JMmMOL
9306MH9mMOY60 O™ 0ymbL gobymon."”

0LEV3LO FgdMYO30 OO YOO 0YML 30dOB-
396mbomo, mPdEo @obzgBoL LogoOHMagdL Lo-
JoOHmM39mmL LOLbOL LOFOGMHMOL 3MEYT-
LOE. E®YZObEIMO FMPIJLOL FobyEz0m,

demog®mo LYY dMYMZ900m HOHBOMO
©Obodogmol ax0boodo 3oL godmatigs

000999000 @obobgmgdgmod dbbggM3maoL
F0OMMLOBN6OOMIIZ™ JOMOMOY, 3d0dY
399603bymaod 06 Lbgo 8d0dg VAMGOMIYMO
J09900, 03Mgmag, dLbzgM3molL OMOgM-
madoLo FOOMEMLOBOBOOMIOYF™M OB VTMEO-
M0 939300 3ob630OHMO0909mM0 B3LOJozyIcM0
HG0g30. 06 Fgodmgdo gb ymgzagmogg 9o m3d
ROOIIM0OYO03 O0HOML. d30H™MI J6EO
O0MHLYdMOEIGL 08 EOBVTOPIMOL BWHVZIY6MH Y-
™m0 gobobomadd  9393369hado®, LOEOE
30OHMMLOBNBOOMIIZ™M  JOMOOMOOM  JO-
dmB399m0 3339990900 bogmgoo LOAJdodoL
©OBOTOYMO 076900, 3oMg 8dodg Jgyco-
gbymxom 06 bbgo 3dodg VMG OMYMOo Jag-
09000 godmB393mm0. JOZOMOMOE 93m™-
300 LOOGML 2002 Bamolb My3MIYoEOE00m,
3OEdaGhIMmo MOMOMh0 JOO OMmaoMoibmL
Mm3Oobymo domomdOL  gododoMHmMYdgmOo
009999000006, ®oE, mOz30L dbMHo3g 033Mmo-

17 Canada Criminal Code., Article 232(2).

18 Council of Europe, Committee of Ministers, Plenary.,
“Committee on Ministers — on the protection of women
against violence”, 2002.

3BoOIOO® 3Imobb3moOL EFMEMJImhYMo Mo-
moMHoL godmMoEbiobol dmogdo Lymogho
0MYmM3900L godmadBzgzn 303M030MIa0MYg-
090 30099900006. 2006 Bgemb O3LEHBOMO-
03033 3003730 3OHM3ME0MYOYMO O6OTOY-
oL 303MH030MH306MH909M0 FOIMIOGIMBY,
GOmMO 06 FMIbEOGMHNYM OGHOIOMOMOMH030
L9gLIYOM YOO OB30MOMYd0L TgEO3b3d M-
3mMOHE  9hm-9hmo 03O M3M3IOE0MHdgMmO
BOJHM®OLO. JIMLOE 00039 3dDOL VOEBD.
My 893006500 LoJoeOm3zgemmb 2016-2017
Bamolb  LOLOTOGOM™M  3MHOGH03oL, LOOE
LO303g 06LAHVOE0OL LOLOTOGOMMMT OMHOL-
GHIYIBMM360L FOBIGMYMMO0L 8d0dg OHO-
0090030 0GHOMEOYdYMmOo 3o6Ho doohbod demo-
960 LYWOgMHO dMYMM3900L FFMIOMIMOOT0
3Yym®@oOE ©O 3oL 1 BENoMmO O 6 M300 MO30-
LIBRHOOL OMIZ9MNO F0YLOFY,™ OZ3060bO3m,
6OMm3 gL BOFZNMOE VOHOMHYINY30DDH Y0V,
30600006 B93mbLYBxdYM LOJFgdo OO 0330-
®9omEO LYFLYOMPO O domOOMdOL 6036500
O 69d0ym@BMMIOMO LYJLMOD030 3O3Toh0
OGOOLOYMBMM3650L FMGHOL 06O BOGIMO-
©a906L o3 LoLbMOL LOFOGHOMOL EOBOTO-
JmbL O 0ME 3dndg g osbmxyobo my ddo-
39 00MGMOMIYM gdoggooL. LEMGE d3oh™3,
103Md9LOY BMbEIL godoE3bo FMMIIGIMO
MOmMOhoLY MY LL3O FMEOOMYOHOE oLogo-
3bo gogmadob 60oEOgdg @O doIgdohoycy-
00L, FOBAGMYEMMO0L 8d0dg OHOOBYdOLY
@0 bLb3o FOGHMHMLOBNbOOMAI3™ JagooL
600030 BOMAMIMO0MO d®BIJHoMYoIEmo
©OboJogmmdnLo.

19 bogobogom Lobogodo Ne293s3-17, mdocgnobo, 4
odhemddgdoa, 2017,

?Modmo BoMgzody



164

#15, ©93993géo0, 2020

0MO3mo BoMgzody

006M0MBMmABNY:

1.

10.

11.

12.

13.

14.
15.

16.

Richard C. Donelly, Joseph Golgstein, Richard D. Schwartz., 1963.,
Criminal Law, Free Press of Glencol, Une. p.739. (In English)
Jerome Hall — 1956., Yalee Law Journal, 761, 773-774, v.65. (In En-
glish)

The American Journal of Psychiatry, 1956., C XII, , P. 651, 65-656. (In
English)

Hanna v. Commonwealth, 153 Va. 863, 149 S.E. 419 (1929). (In En-
glish)

Black’s Law Dictionary, Ninth Edition, , 2009., St. Paul, MiNN West
Publishing Co., P. 1049. (In English)

Model Penal Code., (USA), 1985. Official Draft and Explanatory Notes,
Philadelphia, PA. The American Law Institute. §210.3 Manslaughter.

(In English)
Howell v. State, 917 P.2d 1202, 1209 Alaska Ct. App. 1996. (In En-
glish)

Tsikarishvili K., 2008., Eventual Intent in Modern Western European
and American Criminal Law, Legal Journal of The Supreme Court of
Georgia “ Justice”., N3, P.34-40. (In Georgian)

Shavgulidze T. G., 1973., Temporary Insanity and Criminal Responsi-
bility, publishing Science, Thilisi. (In Russian)

Ugrekhelidze M., 2012., Criminal Carelessness as an Inexcusable
Mistake., Scientific Journal “Caucasus International University Her-
ald”, N4. (In English)

Makashvili V., 1965., For the Issue of Eventual Intent, Journal ,Soviet
law,“, N4, P. 26. (In Georgian)

Ugrekhelidze M., 1967., The Standard of Carelessness in Brit-
ish-American Criminal Law., Journal ,Soviet law,“, N4; (In Georgian)
Ugrekhelidze M.., 2020. Structure, Content Analysis and Dimensiolo-
gy of a Victimogenic Situation., Scientific Journal Law and the World.,
N 14., p. 7 - 13. (In English)

Canada Criminal Code., Article 232(2). (In English)

Council of Europe, Committee of Ministers, Plenary., “Committee on
Ministers — on the protection of women against violence”., 2002. (In
English)

Cassation appeal Ne293AP-17, Thilisi, 4 October, 2017. (In Georgian)



#15, pecember, 2020

165

A SKETCH OF THE OFFENCES
COMMITTED UNDER

THE PROVOKED TEMPORARY
INSANITY IN COMMON

LAW COUNTRIES

Tamta Tsirkvadze

PHD student of Law at Caucasus International University

KEYWORDS: Provoked Temporary Insanity, Recklessness,

Double Causation

RESUME

In common law countries, which as a rule do not have codified
criminal legislation, or where it exists, offences committed under
the provoked temporary insanity are not treated as a separate
type of wrongdoing (delictum sui generis). Criminal theory and
practice considers them as a particular example of privileged
homicide related to manslaughter but not the murder.

Actus reus of offences committed under the provoked temporary
insanity (as a kind of privileged homicide) consists of following
objective elements: a) conduct, result (i.e. death), causal link
between them and any other facultative element; b) provocative
behavior committed by the victim; c) causal link between the
victim’s behavior and the perpetrators provoked conduct (double
causation).

Mens rea of the offences in question pertains to both subjective
elements characteristic to manslaughter: a) recklessness and
b) extreme temporary emotional excitement, which might be
either explained or justified on rationale basis. The verification
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of rationality depends on the “reasonable
man” standard and how would he behave
in the same situation.

As a starting point, for the classification
of mental element traditionally is applied
M’Naghten case. Although it focuses on
the perpetrator’s capacity to understand
wrongfulness of conduct, to be responsible
for his crimes, it can be directly applied
to the offences, committed under the
provoked temporary insanity considered
as a serious situational disorder of activity
of psychic or state of mind.

e Legal regulation of an offences committed

under the provoked temporary insanity is
entirely differently constructed within the
common law countries in comparison with
other legal systems, including Georgian
Penal Code. The common law approach
is hard to be considered as a successful
one, as it is not always efficient in terms of
theoretical and practical considerations.
The main shortcoming of common law
system is related to its ambiguity, derived
from abundance of value judgments,
tests, fictions and criteria.
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LJ3®OBOHBNMBILIMMBOL
oLb3d3OJo) I3MMBNL 3033NMNL
BIb3BNMBNOIoNL 3GMMBILAN

ofMogmo 303030

03069 3050b0d300m00 bLobgenmdol ;mdocrobob bobgerndbooym
96039660 ghob dogobihta, bogtroodmErobor bodotorcmob
b390ocn0bh0, o(0)0d ,, bogotmggemnmb gdmzEohoyemo
3063000060900b 308d060b" 0yE0bho

bLA3396dM bLOOY33dN: g3tm3ob 3ogdofMob bodotmomo,
by3dMoboiombomytmody, Byzho Jd39ybgdob gtmzbymo
bodotmomo

ddbadol™0

LY3EOBOFOMBOMPG0 MYaIM0Mgd0L Logombgdo CMaOoLM30L
domdg Ogdhyomyc0d. mobddgOOHM™M3g 39M3MMobh03ym 30O M-
09030, GEEIYLOE 3O330M0 J39ybgdL Jm®aL LY IBOH™ YO mo-
9OHMOOIMZ0YdIMO bEadd, bdodmo 0436900 LOYOMOTMGOHOLM
MmMao60d0(30900 373030M IGO0 FOMHZIMOMIdgMO MG FObmMY-
000, HM3MYd0(3 BYLOLYMBBOBMYOMH03 CMBYHY LOZOMEHdH™
300BY39homgdgdoL domagdoL JBMgdOIMLOMYd0m dMNOb OM-
96 30mmb0. I90I30Q, 033t MOBOIBOOO MO LOYOMOTMGOHOLM
©O 9O m3679em LOFOOMOML JMGOL. IHOZOMO LOZombo, HMIMY-
003 07 LObMABOBRML 3M33gH6E0OL 30933M3690MEY, LOgH-
®OFMOOLM GYaIeM0M9doL LOZOLbO bEYod. gb 30 LOghMOTMmMa-
LO LOFOOOMOL LYO0YIHNO JOMOIOHOMEJOT0 ZOMMOOBOEOOL
Obomo 0bLHGPIbHgOo0L dggaboL LogoOHMadoL Joabol. FgLbododo-
LO, 0DOEYOO YO OEMYL LIP3OOBOEFOMBOMIG 0 B YarmMgdolL
396L399H03900LOET0.

LOZYMOLLAMY, M3 LObyEMABOBTMOMOTMEOL IOMOYOHOH™-
09030 LY3OObOFOMBOMYOHMO0L BWIOMTgboL gohgbobd O J0-

06HO3MO 303030
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©3m30  93mmyEooLb  LOBYoL Ba®dHoMOE
99-20 LoOY3I60L PO 3ghomEIo 93 ™M3dT0
©0B6yYygomo 0bhga®moEogmo 3G mEgLYO0 do-
0hB930, GOTOE mO30L0 gobLobogMgdd aby-
0 LOYO®MOTMGOLM 0bLHOHYE0YOH0 LHGII-
H®gooL F9gobodo 3mzo, MGMaMMIdOEOO
9360m300L g30060b30MHOLO O TOMOEOL Fo-
96H®006900 (1952 6.), 936H™m30L g3mMbmMI0-
3960 30gMHm006900 (1958 6.) O 93 ™m30L
OHMIP®0 969M300L 3oghm0ob9dd (1958 B.).
30MOMIMIYGOHOE®, O0BYym LYP3OOBOEFOMBO-
my®o mOaobmadoL (06LHOHIYHIO0L) LOg®-
0 LOLHYIOL HOFMYOMNd9dO O, JJTOIZO,
1967 B6amob 1 03emoLOEOL, HMOILYOE domo-
do dggoo 9.6. ,89GBydolb bymdgzhymg-
00,1 LOT03Y 93OM3YMO OYOHMNV6900 ©Y
ROIJH™ 9O M00b6 MGFO60DBOBFNOD oO0Y(30,
030930 30, BWOOIOMIYOHOE, MOOMIYMIO
00maobad d9060MmHYLY ,,09MH00yMma 30M0L®
LHOHYLO O LOBIOMOMLYO0gIDHMAS LOYT-
0O0dMmMoLM 0MHYbodY.2 dmMad3006900m oM
LO®YJ39MmBg 1992 BambL 93 ™M30L 3o3306M0
(8909300 — ,93° 3080060, ,930™30380-
®0") 3904860. 9L AM3MgbO obLobomazgmo
®}9bmagboLb ggbgdoLoL LO330bdm gmydg6-
HO© 09430. OOHMOMNY, LY3OOBOFOMBOMY-
MO0 93-0L 99L3MPYBOZ0 VGO O FoLM30L
©@O30boboomydgm  3oM3399mm  ™m30LHdadL
(6036900L), 030 ™y 00 Emdom, Lbgo LOgH-
00dMMHOLM  M®aO60bBOBF0YO0E JTWENMOY,
003603 96Hm0 ®Od @WOIH0o: HGMODOBEOIYMO
LOGOMOTMOOLM ME®ZO60HO3F0gO0LEOD FOb-
bbgoggoom, 93MOM™M303306H30 ZobLOIYMMY-
000 09360 LY3OOBOFOMBOMIYOH0 M30LYOO
30mOMO 0bhgbLoYOMd0m d0bLObY.3 Jgbodo-
00LOE, OMB0IGYMO 3OHMOEYTO(E FOLMODB
30306 ™M900m 0d9bL gobLogymMgoyMm 3603-
3690mMdOLO O OYHIYOIMYOHMOOU.

1 ob. Vertrag von Brissel (Fusionsvertrag). — Vertrag
zur Einsetzung eines gemeinsamen Rates und
einer gemeinsamen Kommission der Europdischen
Gemeinschaften. ABI. 152 vom 13/7/1967, S. 2-17.

2 0b. 303030, 0. (2017). g36m30l 3o3d0G0b ggnbdo-
(‘060&)860[} boaoé)mq:?{]bé)ngn l)oq;ndggpgem: l)Oe)O'
Bobem odngoo o 3mdgbiodgon. mdogmabo, 13.

3 ob. 0 gg0dg, ¢. (2005). do@gdosmydo byddhobo-
BOWGOQ’:)O%BO 836(‘)30[} bOaO&)O’)OQ)‘BO. do&)mngpn
bododomob dodmbogmge, ). 8, N3-4, 338.

60603@adoMg  LEHOHOO  BOOHIMOEIOL
9m3Mdomgadnm IEEIMMOSL, 93-0b OBM3-
©omadool  gobdmaomadol Lowydagmbdy,

096Mh0B0E0MY0YMO  0gboL  LY3GOBOFOM-
BOMIPOHMOOL  OIObOLOOMYdgMmo  603bgo0,
doobobymIBo@rMmygdth o3z LOBOOMHOMOD
LOYGOMOTMGOLM  LOJOOOMOL OGO M-
94089900L 3MbMHagdLHTo, JgxroLgdymo 0gboL
936030330600  LOFOOMMAOGH030 0306900
@O 930mb39mL JgLMOZ0DML ,LY3GOOBOFOM-
BOmMPGMO0L 369000 d3HMGMHOLYIMO gobbo-
BM3MHd0.

bLJI3MABABOMBIMIMMBOL BEIdY
©9 60863460

LIY3OOBOEOMBOMYOH MO  LOYGOMOTMEO-
LEOLOTOOOMYOEM030 (369000, HMBYMOE, do-
M0MOOOE, 93O M30L 303306H0LO O 93O ™M30L
4oOoxromo 3090006909000 @OboLOOMYdOLOL
300M0Y96900* o LOLbYMIBoBMPOL BgLOby-

4 hgé3dobo ,bn3GHobogombocnyde” dmdwobobyg-
®ol momaby®owob — supra (,dg@pe”, ,dodLS,
»0930m%) o natio (,bogmbo®, ,9é0), Gog dggbhm-
3b7b, 3gbabgemdhogmgddogl bodbogl. — ab.
dhggedy, supra bjmmom 3, 33. 336. 3obggmoew
©goEoom® ©mgndgbido ogo 1951 Hgmb odbs
ogodbodhgdnmo 93hm3ol dgzobobdodobs wo
gomool 309hmaobgool dgddbols dgbobgd 3o-
“0d0l by dg367mgdedo, Gomog, godpmodo-
300, doopm mogobo mggomodogns. 396dmo,
00bodbymo bgmdgi6nmgdol dg-9  Iybenols
V 003030b mobobdow, ,,mdowmgbo mGgobml
(Die Hohe Behorde) Hgzdhgdo Ldymoew ©odmy-
300909mbo 0Ghaob mogaobmo gybdzogdol go-
bbodogmgdalbal, goghomoobgdol Logbhom

0b()goqbgdoEsb godmdwabobhg. msgosbmo dmgo-

@ g®0900L dgbGymgdobol obobo obHEghma dmo-

36®dabo m7 mdgzobmbgeb o ombmggb o ob

©q07m®dgb 0bbyGydzogol. obobo magh 0z059-

396 bgdolbdogdo obgmo Jdgwgdobegoeb, Gmdeng-

do dgymoglbgdgmos domo gybdzoqgdol bnddo-

bogomboeny® boboommab™ (ob. Vertrag Uber die

Grindung der Europaischen Gemeinschaft fir Kohle

und Stahl. https://eur-lex.europa.eu/legal-content/DE/

TXT/PDF/?uri=CELEX:11951K/TXT&from=DE

(29/10/2020)). 0dh0gow, byddHobsgombormdmods

0d dgdmbgggedo 30gq07wmo ngem Gmamd ndop-

mgbo 0@gobol Paghme ©odmmzomgdmmds
dmbofomg Lobgmdhogmgool domomgdgdolgob
ob 3ogmagbolgeb. mndge ,,LydGebsgombomy-

G®dal” 3690l 0xGoon gobdodpgdol bgem-
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@O 030L bodEdy, MoMmJMLEY, ,30MMOYOL”
domdy.

036H007m 393609690030 LY3GOOBOFOM-
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LYOdMBL. dobo (36900, BMaM©E BaLo, 6036y-
00L LOBPOMYo0m FObOLODBMZMYdS. 93-0006
30306OMHd0m IMO30M0 dLAMO OBV (HYdO
33b3900, 30gMod LbgzoEOLLZO V3HMEO0 LYS3-
6060E0MBOIMIYOMBOL 30330601 LOJ30O6M-
000L 030 MY 08 3MB3OYHI™0 dLBYIHOOD go-
0MIA06OMHY 3obLOBM3EMO3L.5

d9367magoe 0@ dgogoge. odgg bognmolbbdme,
Gmd 1967 Hgmb 306hodol bgmdgzhnmagosdo

BSQ’:’OQ’:){]%){]Q)OL) dOQ’:)O‘HO 80[)3@0[) 888(?86, aﬂl)f)
33-9 anbgj)o, l)og&)m(*)gg, 807](18?907 bHols 33(9360-
o3 (1)3&)8050 ,,b}]S&)oBoGntogyn(ﬁo“ 03(*)(;\)33)3-
@wo ndgo bgwagdéngygbob 03(][)(1)0(906. 308&)03
0800') 606[)0[)0@389’:)0 8(*)3@360, (4)(")6(*)(4)6 Oba'
0,06 30d]Gomo. Gmgmd hgba,dobo godmygo-
60 33(4)(7)3()[) 800&)0’)00686860[} (908932](]688)3@0
od([){]bol) 05[)60-60630(4)@360[5, ob;]g;] 603(4)070053-
600')0 bodSOBdm (*)(6806(0360[), 30(4)38@ &)0680,
dmaol)ool)o Q)O 336)(*)30[) 803&)0)00636860[} l)OIJO-
aO&)(DQ’:)(")b 3&)0:'0060[} l)oqgndg{]gp%a (?OOESO[). —
ob. Be36opoos, 0. C. (2017). HagHannoHaaIsHOCTS,
CYBEpEHUTET W KOHBEPIeHIHWS: COOTHOLICHHE Ipa-
BOBBIX KaTeropuil. DJIEKTPOHHOE MPHIIOKeHHe K Poc-
CHUHCKOMY IOpHIUIECKOMY KypHaIy, 1, 6.

5 B3mgomo,
o dobo adoboboomgdgemo b0dbgdal dgbobgd
71960 ofhgdhomgdom ob. Schermers, H. G. (1980).
International Institutional Law (2™ ed.). The Hague,
29-30; Kunz, J. L. (1952). Supra-National Organs.
The American Journal of International Law, Vol. 46,
No. 4 (Oct., 1952), 690-698; Pescatore, P. (1974). The
law of integration: emergence of a new phenomenon

by3dobogombocmmdmdall  3bgoobo

in international relations, based on the experience
of the European Communities. Leiden: Sijthoff,
33; Lasok, D., Bridge J.-W. (1982). Introduction
to the law of the European Communities. Londres,
Butterworths; Neuhold H., Hummer, W., Schreuer, C.

amama@, obgd ®mY 0LY, LY3OOLOEFOMBO-
ayOHmooL 6036900 93O ™M30L 30330MH0L Mo-
300907690900L LOLHYTOT0 doLObgdd O Fg-
009330 3amM3vMHMOL:

1. 6930 LObgMABoGMYOOL 30gc gadm-
3030060Lbm300  go®3393mo0  LY39GHbIYM™O
I8MY0900L FOOEY0. 303306MH0 9BYIHHdO
LOFOOMMYdT 03 BaLP gL, HM3gmog 6azto
939469000 TogM 9OHM306IM™ JRBMIOOIMLO-
MYoomMO 3oM3393emo b6oBomolL ZooEganL
adomoo Jggobommo. JBRMGOOTMLOMGOOMO
300033990 LYZIMabobHgbHoL TgdMY3OL 60T-
6030L. LY3OOBOEOMBOMIYG 0bLHODHIYHYOL To-
9300 69006 M30, LObyMABorMydoL JoEo
JB9o0dmbommgdomo  Jgbododob LA ™-
9030 080MmJ3gOM™mb6 3Mmmoh0gy©HoE, 39Mdm,
30000Mb6 BMm®AOH0YMO 0gHg00, HMIJMMMOG
30603000 (PFPom™m) dmgdgmagoolb domo
0J3m B93®o  g39y6960L  LOJOOMMHOGH03
LOLAHY3030.8 VAOLMOB, ,d0OLObMABOBMYd-
603 3™339HobE00mO LRYOMAN® 93-0L LOTO-
HOMOL 03330600 ,3986M07 J3MYEIVIOHME
300OMO boGmoLLOMOY BOMAIMDAYoOMO, MHOL
LOXYIZIMLOE, LOZYME0Z, 08 MMFOBOHOEO-
oL ©O3EYJIbxogM OM3Y39bHYddo oOBad-
LOGYOPMO BMBOBOMY LObyEMABowm™MYooL dg-
LOOOTOLO ZOMNEYOYMYOO060 BOHIMOEIOL.
OMam®mE B6aLo, 9L EVIWYIBYOgMO dIHd0
3033060 LOZOMbMO WOB O™ BGHOL goMHTgam
060d90L 3M339(H96300L; dom TFMmGOL ZobLO-

(1983). Osterreichisches Handbuch des Vélkerrechts,
I Texstteil. Wien, 157; Hohenveldern, J. S. (1980).
Volkerrecht. Koln-Berlin-Bonn-Miinchen, 166, 600;
dégg0dy, supra bjmmom 3, 33. 336-338; Yupkum,
B. E. (2017). HagnanmonanbHOE TMpaBO: OCHOBHEIE
ocobernocTH. JKypHan poccuiickoro mpasa, 2, 136-
137; Kopones, M. A. (1997). HamnanmoHnaapHOCTE C
TOYKH 3PEHHST MEKITYHAPOIHOTO TpaBa. MOCKOBCKHI
JKypHaAI MEXKITyHapOIHOTO TIpaBa, 2, 8-18; demenko,
A. C. (1988). SlBmeHme HaTHAIIMOHATHHOCTH B
JEeITeNTLHOCTH MEXITyHApOIHBIX opranu3anmii. CoB.
€XKETOTHUK MeXIyHapomaHoro mpasa. 1987, M., 159-
170 o bbg.

6 ob. sbbomeoa, @. (2014). Logmbbyopygom bo-
boao&)m@m (90 {]3&)(*)33@0 06038&)0600: 68(4)-
dobools 603(03@0@360. bodWGBOOOBBom bodo-
Gool dodmbognge, VIL 3.

7 ob. Steinberger, H. (1989). Aspekte der Rechtsetzung
des Bundesverfassungsgerichts zum Verhaltnis zwis-
chen EG und deutschem Recht. Festschrift fur Karl
Doehring, 951.
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306Mm900m godmoymxo 9.6. 9gLgmydoydo
3M339(hH9b0d, OMIMOL Bohamyddos J39-
Y6900, 93-0b 69360 ZobMINL BOJHOEOL
300mA0boMmg @O 3oL Tg3oangbmmddTn
4oxbob dmgmo 396H0m@oL gobdogmmdodo,
300L(39396 oL TgLoOBdOTOL JBMYOOTMLO-
m9dqoL, GM®MIMIoLOE 0LOBO MOZO® VMO
Obm®(309(M9xd96.2 63060 LOTOOMMYOGO-
30 M30mLOBGOLOm, gL @ogdho b60oIbogL,
ghmo dbMog, ,a3006Y3900mgogdol domy-
00L YBPIYoOIMLOMGOOL FOOLOEZMYOOL®
9OHM™M36mo 3mM339Habhado MmG®ZObMYo0Ob
93-0L 0BLAHOHYHIODY, bmenm, gmGg dbMog,

,LOTOOMMYOM030 dJHId0L  FOdM(3900L
bgdmdo TgLododobo LobgmIBoym M-
306m90o0L 3mMgdgagdalL MmOz0LYBEYoOL 3g-
BOY30L*.?

0y LOZoMbL  LYZEGOBOFOMBOIMYOHMOOL
39mboob 8033a3900m, oF 30093 9OHmMO
30M93madd  03LOLbYGYOL FOBLOZYIODYOY
Ya6omaooL; — LOPIOMOO B93M0 Jg39ybgdabL
0bG®oob 93-0b LOLOMBGOMMD FOMYOYINO
,LI39OIB0HIHOL BLEZIOSMOL " YHZIYT M
0 JMEIMMOOdY. 03oLMOB, o m3b6yMm
3033900630000 3oM330IM0 (VO3BYIBYdY-
a0 0gHadom dPLAHO® FOBLOHBMZMIMN) Bobo-
mob @gmMYa0Madod 30330Mab 0bLHOHIYHYODY
3060306MHMo0, OM3T, J9I30M, MOFObOBOGO-
00 dM03m30 JgLOIMIOEN MO O JRBRMJOO,
— 00mgdgomb Bgato g399469d0L gHM36 M
30O mMBaLGH0gdo PBo9609LO  LObyMIBoGM
bomoLYIBMYO0L MOBOOGOE. TgLOOdOTNLOE,
3003900L M3YohHoOb ghmLY O 03039
LRgO™MI0 JgodeMado YBH9bogLID byemoLyBmg-
00L MO FOHOMYOgM0O FMFIOIOIL — M30-
00mb LObYMIBOGW™M O 93-r™M3ZO3d0M0, MO,
0L0bO dg0dMadd 9OHMTObYMOLAOL EOTMYZ0-
©90mMOE dmJdggo©696."

8 ob. Jlupmm, . M. (2019). ITpo6i1ema KBaaH(hHUKAITHH
mpaBa EBpomneiickoro Coro3a Kak paBOBOM CHCTEMEI.
AkTyanbHbIe Ipo0IIeMbl poccuiickoro mpasa, 11 (108)
HOSIOpB, 154.

9 ob. Mehl, P. (1987). Die Europa-Komission des
deutschen Bundestages. Kehl-Arlington, 6.

10 ob. Hohenveldern, J. S. (1980). Vélkerrecht. Koln-
Berlin-Bonn-Minchen, 141, 462.

11 ob. Knémun, A. B. (1992). Emgé pa3 0 KOMIIETEHIHH
eBpOIIEHCKUX co00mecTB. MOCKOBCKUH  KypHAT
MEeXIyHApOIHOTO mpaBa, 4, 119.

2. 93 m®m30L 30330M0L LOIOGOMEOL 3G0-
0000 (7B9bogLMdY) Bo3®o J3946900L 9B ™3-
630 LEJIGOMOL 3080MO. LY3OOBOFOMBO-
myOMOo, 3OO 030LY, O™ ZyemoLbbIMOL
LOLYMABOGMMO F0gPH MOZ00bMO JBRMYdY-
00L 3oM3399M0 BOBoMOL 30BO630TOOHMYE
30dIO3OL O (3OMITIM0  IBJOOTMLO-
mgd9060L LY3OOBOEFOMBOMYE LAHGIIDHYOIO-
%9 ©9mMaand®adoL, omzomoLbBobyoL, GMm3
00 33060L36gMagMMO BMGAOHOIYM OJHIoL
3306000HaLO  0YOHOEOIYIMO domd Og3m, 30-
M9 9OHM365Mm0 306MBIIOTMMO0L dOgbHgob.
ROGJHMOMH030®, gL 030L b0dbO3L, HM3 LY-
3MHO6OE0MBbOMIYM0O bygmoLy@mgdd 09HOM-
JogmOE JBO™M FOMEOE ©E3OL, 30O bobY-
andBogm bgmobLYBRENYOoO.

oL, ®mI 93 m3o3doMHoL ghm-g9chHo 3mo-
306 30mBa30@ MHYOMIYMHOE dMmgddgo LOJO-
HoOmoL  EOIMYZ0Y0gm0,  LIY3OOBOFOM-
Boemy®o LOLHYIOL Tgddbo omZENYoL, VTVdY
OMIL 03006 O3MOL. BROIJHMOM030®, 93-
oL LOBOGOMOMO  OZ3HMBMT0YH0 LOLHYBVY,
OHMIgMoE LOEIMOE OOE LOYO®MOTMGOLM
LOFOOMOML BOOIMOEAEIOL O dGOE gh™mga-
630m LOFOGHMOML, MY3(EO 3oL oOOHAbNY BrM-
3MM3 9hm0o, oby Jgmdg Lobob ByoOHM™Ydo.'
d9Lo03NLOE, 030 MMN3g BOMEObOLAVL Fo-
bo3OL B93MJAgEadOL, 8969H03IMOO ©oO-
303306907mM00 MM039 08 3MInEbo3g LoLHY-
00LMOB, BOBLOZYMNGYO0m LOYOMOIMGOLM
LOTOOMOMMOD, 3OagMOT F0LO 0x06900 O Fo-
630000M900L HYbY6(30900 LY HYMLYIBYO

12 ob. Kysneros, B. W. (1981). IIpoGnemMbl Teopuu u
MPAaKTUKH MEKIYyHApOAHOTO IpaBa B  Ipolieccax
eBpOIIeiiCKOi dKOHOMHYEeCcKOW wuHTerpamm. M., 40.
(Jogomomow, 303dodol bododomeoal joeodos
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(6&)6(‘0@0 0&)06{]0’)0@[)06(90[)00(4)0 d(")Bd'{]&){]BBO-
ols 606009\’8@38) ©o deb@o@ngon&m lmao&)mgynl)
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LOTOOMOMO, 93-0L FOOMMALOFIYMHO0L LO-
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13 ob. Tomopuun, b. H. (1999). Espormeiickoe mpaBo:
yueOHuk. M., 272.
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3u6Lbgv3900m (HMIgMOE LOGOMOTMEOLM-
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306Ho30M0 dmJdgoadolb  3Mob3nsdn) 93-
oL OO OMALOFYMIdOL (d90aado — dLA3H
mydLgddY®EOL) LEOLOTOGMMM®ML d0ge 0gbo
@OLOOYMYOYMO MOZ0L FOOBY39HONYd90-
30. Yyzgmodg gxcmom LEYOo dLOLZO 03 3Mb-
39833000  93MOm™m30L OO MMALOFHMHSOL
LOLOTIO M ML 1964 BMobL oOBY39hHomy-
0080 3m30 LOYBgdy Costa v. ENEL, boos 306
93-0L LOFOGIOMAOLO O dMBOBomg LOby-

06HO3MO 303030

16 ob. Tonopuus, supra bjemeom 13, 33. 27.

17 ob. (1999). IIpaBo Espormetickoro Coroza: JJokyMeHTBI
u kommeHTapuid. [lox pen. Kamxkuna, C. FO. Mockga,
34-35.
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360q3mndalb g m3bxmo LETOGOMMOL MOBO-
BOOOMOOLMOD 30O MYO0m M0 3603369-
mm3060 ©OLEZ30V HOTMOYOMNOY: 30390,
693M30 §39Y469030 MO3006m0 LY39MY6YINO
IBMY6960L  boBogmo  3MOMIIJHOIMO®  ©O
LEOIYWOOE FOMLObOE ZoEOLEIL dom ook
3998bom a0 m0obgdoLy; dgmey, 0OHEIOHM
0mbobBomyg 939yobol 06 Jgndmod 9939393
©00YgbmL 93-0L LOFOGMAOL LHOHIYLO, B M-
3m®mE LobHdoLY, GMIgMOE gOMFZOOM-
3000 ©O LOYMOE FOIMN0Ygbgdd OGO MO-
06900L 3030OH®. VFOLMOL, LOLOTOGMENM3
bodo gogLbgo 08 goMmyxamygooL, HM3T, HEGOEO-
3030 LOGOMOTMGOLM  byeMTg3EHYINYO9-
00L3ob gobLbgozgo0m, 93 M®M30L FOghHMOoO-
6900L EVIWYJIBYOgM3Td byMIn3BrPMYd03
399360 aobLo3IMGMGOYIMO LOTOOMMgdGH030
B9LGH0Z0, OHMIgEOE, 30LO domodo gLgamobL
0m3906MH0Ob, 063 0Mmgdgmmod 69300 LO-
bgm3BoxrmyooL LOFOGHMMOL LOLHY3OT0 O
LOZOMEAdYIN™ doemolb 3Jmbgo Fomao LOLO-
A0OHOMMm MOZObMmYd0LOMZ0L."® BgdmMm do-
M0MIYOYMO ©HOIYINY09000b Fgm®g Fomao-
6oL JTPO®M LOYYOBOMO® FOBZ0MOMYO0L
00%bom, mygLgdoy®aoL  LOLOIOGHMMAD
Internationale Handelsgesellschaft-ob LOgd9dg
1970 6oL 3oMYoym 3ooby3ghomgoodo
bodaoLdom OMB0IBO, HMA 830960 M006900L
000 MY 00 0gHoL BOT30MMOL Vb Bo3™a J3g-
y60L oG ohm®0odg 3oL gBgIH0obo ZOOM-
496900 o6 dgodmagdo LogdHmbobL d3gd 0gbob
©0Y969d7 Mmoo 9(h3039d900m 030Dy, H™MI gL
0Jho 960600Mm3IYaIdd 03 LObyMIBo@ML
3MBLAHOHYE0OT0 3obIHZ0EIOI™ JOOHOMOO
JBRYo90L, ob  Joobobgmdboxrmyocdozo
dmBymool 3606303900 MOBOIgOO™M3Y
90309 9L EMIH®ObO ToMYOPYMO O oOdO-
0Madm0d 693M0 §39Y6900L @O domo Jdo-
mmgbo  LOLOAIGMMMMYOOL 3096M.2°  Fgbo-

18 ob. European Court of Justice (dgdwgado — ECJ).
Case 6/64, Flaminio Costa v. ENN.E.L., Judgment of 15
July 1964.

19 ob.ECJ.Case 11/70, Internationale Handelsgesellschaft
mbH v. Einfuhr — und Vorratsstelle fur Getreide und
Futtermittel, Judgment of 17 December 1970.

20 ob. Kamyctun, A. 4. (2001). MexmyHapoJHO-TIPaBOBEIE
TPOOJIEMBI TIPUPOJIBI U ISWCTBHS MpaBa EBporerickoro
Coroza: aBToped. 1uc. ... I-pa opu. Hayk. M., 41-42.

000000, 9goOMmM36xmm LOLOFOGHMMMILL O
399d@m0om Joho mJ30o6 93Mm3zo3d06MH0L Lo-
30OMmMadMH030 0JHadoL godmynbgdodg, do-
30603 30, my 0bobo 9geHMZ6Ym LOFOOH I YO-
03 0gJHgoL 960600MAYaY0L.2!

3. 936m30L 3ogda®oL LOJOGMHMOL 306-
©O30M0 3mJgdgmgdd. 93-0L LOTOOHMMYOM03
0gdhaoL BdMaoELOZOMEOYOYM™ BMMIOH0Y-
MmO domod O 30MHEO30M0 dMIJ3OI0d do-
ohboo dmboBommg  LObymMIBomwmygdoL Y-
GHohm®00dg. gL 30MmOMgdd dLObYMmOO dob
©O0®yYdbYogm M3Yd9bdmadLy @O LOLOTO-
Homm 3M9(390906(h9030. oLHMGOYMO MOo-
®907mad0oL 3gmby bgmmmgzbgdolb 60dndgdolL
LOJIgdg 1972 Bemob 13 03emabLOL oOBY39-
hoemadodo 93 M®m30L OO MMALOFYMYdOL
LOLOTOO I MAT, Lb3d LOZNMbgdMOL 9ErMOE,
0mbodbo, GmI ,Bg3cmo LObygmMIBoxgMydoL
0096 a09Mmm006900LM30L JBMIOdgdOLO O
JRMIoodmLboMmYdgo0L 30604900, [93G™M30L
309Mm00b6g00L FgLobgd] baomIgzGmgoolL
©909mgo900L  3gLOOVANLOE, 06393L oMo
LYBIMYBIMO  IBJOgo0L  FJ9JBEo3oQ Y-
BOYO30L O 9GOMZbYMO LOTOGHMEOL OO (39-
HMo ©YOYMadY, 303bgo3o@ dobo 03xb900-
LO, 06 FgodmMadd 0YOHOEOIYMOE LOOZME
booglb 033306 JgdMmYE30oL*.%2

21 Gog dggbgde Pggdo d3gybgdol gémgbyemo Lo-
dodmemol dododm g3-0b Lodoboemals 7d49bo-
gbeool  3GabEodol  3ogdodol  ©odondbgdogem
odd)gbrao 0[50[)30[) bodnmbb, 36@0 nmdgob, éHomd
33(4)(*)30[)0730[) dmﬁb@n@neoob Q)ogg&f]gol) 33[)0533)
53@83663@3605 3&)(*)3(]0'30 dobo 80630603360b
dgogmmds dgogame ©edmoghws. obodm-
bols 2007 Henol bgemdgsdhmmgdom 3o ghmagodo
30336Gmdabymo gowohygghe 0gbo gomgoemabho-
bgdnmoa:  ,789bogbmdal® 3Gabiedo  sbobymo
0;]50 260 3830@0@ bg@ﬁadénggbol) 03;][50'30,
060dgo 0go o3 bgmdgzdhmgdol ghm-ghm wo-
bodmaw ogbs go@oboemo N17 ogzmodoigosdo (9.5.
»©930G030s 3Godo@ol dgbobgd™), Gmdgembe,
mog0bmogo, 0Goboodo ogdhowaonmo dogo ob
6005600. 073330 3[) (30:]00 06 oboad 603@360[) NG
obgbl 60bodbyemo 3GabEndol, Gmgmdy gogdo-
G0l bodobmmol gohm-ghom dmsgedo 3Gabiadols,
30dmygbgdedy; 030 33emegep gobogddmol demddg-
©900l g3-0b dodhomdbagnmgool babododmenml
dogéh obg dgddboemo 3bHgEgrgbimmo bode-
Goeol boggydggemdy. — ab. 30330, supra bjemmom
2,33.21,46-47.

22 ob. ECJ. Case 48/71, Commission of the European
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00 390mb3930d0, OMOaLOE OO 0J3L
3mbxrmoghL 93OH™M30330M0L  LOFOOMMOL
bm®3IOLY O ghmabymmo LOJOGOMOL bm-
®IOL ML, OHMIgmoE EOMOL 3obg3z0m
606 gLBMHOL oL, LOLOTOGMMM 03 J3obOL-
3059mL 3060boO3L HMaMM(3 IOYMIdOUL,
GOMIJMOE 303MY96900L 06 99390®J0OMHJO0.
30g0momoE, LOgdgdyg Walt v. Wilhelm 1969
Bomob 13 909G 30MmL Fomadym 3oOBY39-
Hhoemgdodo mydLgddy®aol LOLOJOGOMM™MA
d09m0m0, MGm3 ,930m30L  3oghmnobyo0L
LOFOOHOXMOL PBH9bOogLMOOL 3GH0bE030L do-
o0, bgm3gzMIMmIodmd IOYJOJO0 ©O
3096m006950L 06LAHOHYDHIOOL dJHgd0, OMO-
modLOE 30GOOO30M0 FMIIJOIOO oohboom,
©03093909mL  bEolb dmgdgo 9O m3b6ymo
LOTOGOMMOL byd0LANgMO obgmo HOYINY-
00L godmygbyool, GMIMMYo0E Fom 9B60boo-
MOYax00°“. 3  3omoByzghomgool dvbomado
0dm930 000L EOLEZ360L LOTYOEYOOL, ™3
93-0L LOFOGMOML 3oMHEO30MH0 FMITIDIOO
300hb60o 63300 J39Y6900L Ha®OBHMG00dY O
9L 9bod OMIMOE EVIBYILYOIM OMIYIY-
BHgoL, oLy 93-0L 0BLEHOHYDHIOOL dgMHadL, 06y
aoLo LYO0YTH00, oM LObyMABo®mYd0-
LO, 0006 dLY3g BOBOZIOO O OPYOOOIYINO
306 900.

030LMOB, 93 ™m3o3dodoL 6930 g3gyby-
00L geHmM36Ym FOOHOMBaLG0ZT0 LOYOMO-
doGmobm (80 Jmbob ,odxwydbgdgmo)
bgmIn3Mgmx09060L bM®Agd0L dMI39Y00-
LO O @V3MYIGH9d0L MO30L50YIMYdd 03030
3aM3dGmYMOL, H™MI 03 bm®IYd0L oM EoO-
3060 9x39gdHOL OOLYIMOOL OB dGOOLYOMOOL
LOZOMbL By39DHL OGO Bg3to LobgmadBormy-
00L g m™m367ma LOLOTOMEMMYO0, dOGVIYO
936M™M300L 303806H0L FOOMMALOFHYMGOOL LO-
LOFOBOMM.?* ¥g3g 6O 0MJ30L oLoE, M™MI
30330600 LOFVOOMYOMH03 OJHgoL JMmGOL
0oL MHYamOdgbhg00,?° HMIMYO0E 300MYdO

Communities v. Italian Republic, Judgment of 13 July
1972.

23 ob. ECJ. Case 14/68, Walt Wilhelm and others v.
Bundeskartellamt, Judgment of 13 February 1969.

24 ob. JIndmu, supra bjoemoom 8, g5. 158.

25 opbobodbogos,
@003&)0@3&)0'30 60380&)()[) boaoé)mgj){]b&)ogn
od([)r)l) 3[) lsob[], ogagpobné){]Bmgan 30&)006@0[&

aoLbo 0bLHOHIYHIOOL Bogd 93-0b WIbJBFOM-
BoMgd0oL 3gLObgd bgmIg3BPmadol dgLodo-
30Lo BM®30L LO®WYJ3gmdY; oM O0g3m 30M-
030600 dmgdogmv0,% 063 0bObo 303d06H0L
69360 939469000 9HMZ67M0 LOLOTOO M M-
9000 0096 YIYOME O3M0Ygbadd 3gthdm
3069000 JBRMYd90MOb O FM3OMIMOgOMO6
30006 ™Md030, dooLbobgmaIBoxrmydMozo
LOTOOMMOL BbM®IGOMOL domo Jgbodemm
60600MAIaMO0L  OPMZOMOLBNBYOMO.
©O HOE dMmO30M00, 6936 J39y69030, dOMO
3udmyybgoolb d0dHbom, obObo o6 LogoGmg-
096 09 LobgmMABo@MYO0L FLGOOEOL OO F Mmo-
B6b3MOOL O OOE MOHOFBWOIOEOL. gL 30 03dL
6036030, M3, dobLL3V39000 LOGOIMOTM-
®obm LOFIGMMOL LOLHY3OLEVD, HM3gMaQ
LObgMABoGmMMmO LYZ9MboHDHL 9dYOHdO

(»regulation®) 3dnommem 8gg303mgbom, bdobow
dmoblgbogds Gmgmdy ,,Gg3meges”. sbowe,
ghobgznmgbmgobo Ggadgool
(,reglement®) jgoemoggom, 93-0b gybdzombo-
Gg00l Igbobgod bgmdgzenmagool 288-9 dnbenols
(boog 93em3z03d0bal bodobmmgdhogo odng-

(")(4)06060@0

d0b bobggdos hodmmgmomo) bbgowalbgo mao-
oo ®gbmgobo Ggoodiogdel oo bohoemo
dob opbobodbogom Lhodhgo ()g®dab ,,bggmedy-
60[)“ 033636[&; 3060@0000(9, 3(0&)0360@03(4)0 —
yregulamento®, ogoemondo — ,regolamento”, gbdo-
bydo — ,reglamento®, Gydobyeo — ,regulamente®,
O god@yeo — , IeTIIAMEHTBT, ¢mohgndo — regla-
mentas®, dogn@ydo — regolament” o o.9. (94-0b
a1bdgombo®gdols dgbobgd  bgmdgzdhmmgdols
288-9 dybobe o, dmgowop, 0d bymdgzey-
@360[) mqgognoqyn&)o bé)ngjm 03(][)00[) bbgo-
olbbgo  ®gogoomybgbmgobo  Ggoediogde
bgmdobofgomdos gg3dm3al 3o3d060b 390339-
Gedg:  https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A12012E%2FTXT).  3®obod-
do, 0d39 1bws 0mgdzol, G®3d dobo mqgogosmydo
066@()[)36360)3060 30&)006003 - ,,regulation“ -
mogobygmow 1dgqol, Gmd g3-0b Lodobomgd-
©030 0dpob gb bobg Jodmmem gbsdg 0mobgdbml
Goambs ,093medgbio”. 00bodbymoaol gomgo-
obfobgdom, doggohboo, Gmd yadhem dobmgdy-
o 0dbgde, m730 030 Jobmym mehgdabdog (o,
dgloododobow, L3ggnomy®d mo@gdsnndodog)
®ogl ©o0dz3000gdl Gmgmd ,,0q93medgbio
(boggmowm ,,0g3mmogoobe’).

26 93-0b @1bdgombodhgool Igbobgd byemdgzbyemy-
ool 288-9 dnbemol dgmdy 203o30L mobobdo,
»®93modgbpl  goobbos Bmgowo Joddgogde.
030 bogomEgdnmmo mogol yggmoe bohoemdo o
dohadod godmoygbgds gmggm Hggd Lobgen-
dhogmdo.

06HO3MO 303030
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@0, d9LO0O3NLOE, MOCMIIMO 3940603
M300mb 6Y39hL, My Mo 3dom oo dmbOL
LOYOH®MOTMGOLM LOJOOMOL g ™m3bym TJo-
HOMBYLEO0ZT0 0B6HYG0MYdY, 303F0MH0L LO-
30OMmMadMH03 0gHadL 30GO30M0 FMJI9O9-
00 O PTPOM™M gdodmygbgoo goohboom 693®
LObYEMABoE@™MHdT0, 030LEO B0IYLYOZOE, MY
oL V30MOL Fomo ghmabymo 3MbLHobY-
(30900, 967 ,93-0L LOTOOMHMOL 30HO30MH0
300Mmygbgdd o300 93MO™M303d0MaL  LOJO-
HOMOEOL  godmMIO6OMHYMOL .Y BOJH™MO-
0300, 303306H0L LOTOOMMOL 30OHEO30M0
9mgd8ggod YBMYb3IMYMBL d0bO YOYMY-
09000 EOYOOIMMYdYM BMGIOH0YH dMJI9-
©900L ,dJooLObymMAIBORMYOG030 BOMM()-
oL goMgdy.%®

mYP33Eo 93-0L LOFOGHOIMOL 30O O30MH0
dmdadgmadobd @O Bggho J39ybgdoL gbhmga-
b6ymo LOdOGMOL 3030 30LO JY30GOOMHY-
Lo dogmalb 3M0b(EN390Dg LOYOGOLOL vYEo-
mMadMOE P60 0gd60L 3om30mMabLB0bYOY™MO
0L goMmamygdd, H™MA 93t ™m3d3d0MH0 dOEMNO6
OOy LHGIYIHIOOL BOMIMOEAYOL. MOLO-

omboL bgmMIg3mHYMad0oL 3096 ZoM339YMO
LObOL ghHrMaz0GdM3060 LHGIYJHHEGOL 9JabaL

03@IMMOd  BOMP3OHOMO®  OOLOYMEO.
33003069060  303306H0L  LOTOOMMOL
©OOMYIY300909m BOBoMmO Mhgddo LOgOH O™
LOZOMgM @O JLOGOMbMYdOL 3MMOH03Y;
0603369 ™3060 3odmbozmabgdo 0GHLHdMOL
aobo  gmH™m0060  LOFOOMOMLYd0YTDH™MAOL
3063030006 3030OHMYd0m, HOE MOLOdMBOL
bgmIg3Mgmgoodod  domzomabB0byoyMoO;
990B0mOE, 33MO3 dIMOGBIMO ©O ©LY3Y
0603369mmm™m30060 gdodmbogmmabydob dgmbg
®hHodo 93-0b LOTOGOIMOL 0LgMo BOBoMO,
HOMaM®OE00 ,mO30L1BRMYd0L, JLOBODLM-
90000 O FOOHMEMALOFHMId0L LOZOEY". ©O-
LOZMIYOH CMIH®0bodo gb LzghHm, LoghH o™
LOFOGIM O JLOJGTOMbMYooL 3memobhogzoL
LRBRYOOLOOD ghmoE, Tohbgymod GHMaMm-
O3 936300 30330MH0L LOTOGHOMOL 303

27 ob. Klabbers, J. (2017). International Law. (2nd ed.).
Cambridge: Cambridge University Press, 323.

28 ob. Nicolaysen, G. (2002). Europarecht I: Die
Europaische Integrationsverfassung. (2 Aufl). Nomos
Verlagsgesellschaft Baden-Baden, 84.

96m0, 08603369cmm30660mMoO@, 0dMEOM-
3939030m0 B6OBomOo. 030HMIOE 93-0L LOJO-
Homob 3oOHEO306H0 dMJdaggooLd O Bg3®
LObgMABOWMMO JOHMZBYMO  FOBMBIYO-
mmo0L 3030GMHm 30LO PYBYBOYLMOOL (3H0Do-
HoL) 3M0b(E039009 LOYIGOLOL YmM3aMM30L
160 330bLM3MEL, MM®MT 93O ™M3O330ML 06
0930 9OHMR30OHM3060 LAHGYIHYEO. VLMD,
9L M0 3G0b6(3030 bMMMME 3MIY60HOGOIMO
LOFOOHOMOL, VB, b HYMIBMMMZ0dL MY
300Mm3049690m, ,30330600 LOgGOO® LOTO-
Homob” bgygdHm3o 3mgdogogdL.?

4. 30006Y39homgoomd 308mad0 LY3Go-
BbO3omMbomyMa m®aobmydoL (06LHOMIAMI-
00L) VAMY30EPOMMBY. MHmamdE BgLo,
LOYOMOTMEOLM MGZO6EBOEFOOL LY3®OLO-
BOMBOMIYGOHO JBMYOOIMLOMIdd0 03 M-
3obadooolb  Bg3Mo  g39y6900L  B900LEV6
©O3MYZ0IOMMOOL 3PemobbImMdL. LOZObaY-
0MEOOY dMLOBNTBOZN, GMI 93OHMIO3T0MOL
Bmangdhomo 0bbhobhybhoL (930 ™30L 3M30LOY,
93-00  BOGHMEALOZYMYO0L  LOLOTOO I M)
R}Y6JE0MB9EHgoL oM goohboom 0339MHoMH0-
Jmo 306@OMd0 MO3006m0 J39Yy6900L306.
303b9o30@ 030LY, GMAI ghm3bymo Loby-
m3BoxnmYo0 MOZOE dLOLYIMY096 08 MG Fo-
6myo0L 39300a396mMmdodo Jgdogomm 306MYg-
oL, 3ObOEOMHOL OIMYINEYOTHMOd T0LO
©O0603360L gbhm-9O®m 0JYE0MIdgM (39906
30M9m) 606030OMOO® 0M3Madd. OO MoO-
30000 LOGNOO6MOOT0 LY3OOHOFOMBOMIYMO,
»03OM3ymo“ 0bhgdgLgdom O 93O ™M3O330-
0oL LOFOOMMgoMmH0gz0 Babgdom YobEO nbymm-
0dMm3069MmMb @O OGO MOZ0Vbm J39Yyb6900L
06(h9®9LYd0EOL ZOTMOOBOGY. dAOLMOB, Bg-
3630 LObYMABOBMYdTd MOZ0 YOO T9030-
3m06 LY3OHOBOFOMBOMYEH MEOZObMYdT0 EO-
LOJB90YmMO LOZYMOE®O FMJOMOJg9doLM30L
J0momyYogo0Lby @O 0bLEHG®YJE0gd0L ToBg-

900Lg06.%° 3MVOIH0ZIMOE, MY 93H™M30L
3M™30L0OEO O ZoObLOZyMMadom g3-0bL To-

29 ob. Memepsikosa, O. M. (2011). HaxHanmnoHaIpHOCTS
B EBpomneiickom Coro3e u MPUHIIHAITEI ASUCTBUS KOM-
MyHHUTapHOTO TmpaBa. BectHuk Poccuiickoro yHu-
BepcuteTa JpyxO0bl HaponoB. Cepus: HOpuanyeckue
Hayku, 4, 174.

30 ob. DuruH, JI. M. (2009). [1IpaBo EBpomeiickoro coro3a.
Hosggrii aTan ssomonun: 2009— 2017 rr. Mocksa, 131.
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GHOMALOZYMHOOL LOLOTOGOMM™M LOIZFOME
BOMH3OHd0m 9OMTY396 MO3L MO3006m O3
doGomO AMBM@YOOL.

9.6. ,L3MOBOEOMBOMYOHMOOL 3M0bE030*
439modg bommo LOa®AbMond g3mH™M30L
30OHIMO396(HoL BMGOI0MHd0LOL: 3oLo AOIM-
4omnogoo LOYMIGMMOM @O 30OHEO30MH0
0MNH936900L gdom — gL Y339 LELgEMIBOoWMYO-
6030 (O 0O LOGOMOTMOOLM) MOMHFO60DO-
300LOMZ30L EOTObOLOOMYdgMO 9eMad9bH0o.
MO0 30@I3, 9HM3679MmM0 dMO3M™M09d0 (bmemm
1979 Bem0Ob 30 — 9O ™m367mM0 30O O3Y6(H Y-
00(3) ,POBMIMMYOYMBO* 0HNOL6 dMBOTbYMO
MOOHRO0ML J930ax0oMMO0L gobLOdBM3GOLO-
300.

MmJYo3o 0939 6O 0M0b0IoML, M3 vd
LY3GObOEFOMbOMYGMO  0bLHODHIYHYOOL  LoO-
306HBMbg 93 m™m303d06MHTo  OOLYdMBL  LO-
bgmdBo@mMOTMmGMHobo ®MOBOIIOHMIMMAOL
MMHRObMmYd0, 93OM3Ymo LOOFMLO O 93-0L
LOOFML (B0BOLEHGMO LOOFML) Lobom, GH™MO-
m9003 69300 d39yb6900L M@BWOEOOMIYMO Bo-
GIMIOORIoMad0Laodb F9agdd @O JOMO
®B6396909mad0m 3m™mJdggd9b. gL 0bLHODY-
Hh900, 96m0 3bM03, JOOY63gMmMYMm®BI6 9 m-
369mo 0bhg®aLgd0L ZMMOEObOE0OL 93O M-
300 889690emmMd0L 3O M(39LT0, Jgmeg dbMo3
30, — bgmb y6ymog6 bmdIohoyema BgbydolL
30m900L @O ZObbm®(E09MagdooL, MmImY-
00(3, 93O M™m3ymo 06dhga®oE0oLb bhodymodg-
00L 33OMEOIZOM, OOE (FOM3IIMo 693Mo
LObgMABoWMyoOL 0bHYMHLYOL  MObd3Yb.
60306 MOM0300, HMI g ™m3bxmmo 0bhgcg-
L9OOL GOE JBO™ 33N IEMOdNVMY LAZGO™MHOL
90900 0bhga®oE0oL 3G MmEgL, dom 3gho bo-
®obbom gLl IBYgOdOdMLOMYdg00 LBEMGHO
LOLYMABOBMMOTMGBOLO  MOBOFTGOMIM M-
00L MG®FOO6MYO0L bgemdo 0ygMHob Mo3L.3!

5. 983G ™30L 3ogdoMab EMbYBH domgdymmo
8v006y39h0omgogoab odymadomo omLGY-
9oL g@gdhoobo 39gdobadda. 93O ™M30L Lo-
30OMmyoMog LobHgdoL b3oco 300HBH396
OOMamMMHE Y39modg BoMm3ohmgdgm LgOHML

31 ob. Ilpumora, D. H. (2013). CooTHouICHHE HAIHU-
OHAIILHOTO M HaJHAIIMOHAILHOTO Havai B EBpocorose.
Bectauk MockoBckoro ynuBepcutera. Cepus 12,
ITomutnaeckue Haykw, 5, 46.

93-0L 0b6H9aE®OE00L yzgmo Lbzd LARGOHML
doMoL, GmIgmoE, ghmzgbymo LIY39d9bo-
bhabhoL 39dmy30L 3gmbom, Lb3mddy JBOH™
oML Bogoo, LOYIOMMIZOM3YMMO VIMBO-
6900L B0mBY30L B0BHOEOL FOAMIOBOGY.
0930 93O m™m303doMo, Fmmoobmooda, 3g0-
dmgdo @OLOLOVMYdIYMO 0gOOL HMaMGF LO-
9JOHMOTIMOOLM MMZO60HOE0Y, LOTOGOMMOL
396L399dH030L MZOMLOBGOLOM, 030 JBROM
3900 3mJ3gEIoL MMBMM3 BILIOOMY-
0 LOLHYTY. 08 WMBBdY, OMEILOE LOYGOMO-
doGmHobm mO®Eobodo30gde,  JMOZMHILLQ,
96HMZ67M0 3MOZ3OHMOg00L 6xOOYMBMMOOM
MOBOITOHMIAMMOOL gxYJI6tgdd @O Jo; O
3oohboom Bg3® LobyMAIBo@mMaddg HgamMJag-
©900L  9maghoobo LOLOFOGOMMM™ 39Jobo-
830, LOYOMOIMGOLM bgmMIg3Gymgo500L
39LGOIYmYo0L 0dymgdob dodbom, 93mH™M30L
30380630 dobo  bgmmIg3®dymgogooL  ©o-
6OMm3930 390demgod  LoLOIOO MM  Bybom
0960L gobohogzmgoYMo LEYOMOTMEGOLM LO-
LOFOOHIM™ LOLHYFOL 89T39Md0m, HMITOL
LOMO3930(3 IHZJIMMEO Fo3mMYboobo 93-0L
30OHMMALOFIIMYO0L  LOLOTOG MM  EFODL.
030LMOL, 30330601 LOFOOHMOML JY30MOMHY-
LO 0YOOOYMO doMd dg3L B30 J39Yyb900L
9OHM3Z67mM0 LOTOOMMOL 30O M. 3OMMIII™
306H90L 99d@m00m 93-0L LOFOOMOMMVOL 3g-
LOOOTOLMBOL Logombo goobohoghHmb GOm-
3mMO3 mygLadd®aaL LoLOIOMMM™MT0, 0Ly
0300000 geH™M3byem  LOLOIVGOMENMYdT0.%2
890930@: (1) 936™m3033060L LOOGOMMOL
bm®3Y00 9RBRIIH006OE® bMGE0GMEYOd M-
B6oBomg 939Y6960L 9O ™36 LOJOOOMYd-
030 LOLHYIgdOL 09339Mmo0m; (2) 93MH™M30L
F0OHM@MALOFYIMYOOL LOLOTOOOIM™M POGOHYL-
39YmOg8L 9BIIH00b 3MBHOMEL HOMZoY
MmOz mdgodyg, 30330600 MBI B0MYoy-
o 3oobyzghomoogoolb dgbemoool 3y-
mbom. LEMG®HO 0300 VMIIMI0MO JBENYOO-
ambomygoom, oodymmb  Lobgmadboxyzmygodo,
— 003306 @O FoLEOYMM™MB 93O ™m303d0MH0L
LOTOGOMMOL bM®TYd0, GOE ZOTMObOHIdO
OOmam®E dobo  0gcmHobEogEooL  LOZOMEY-

32 ob. Epodeenxo, JI. B. (2016). HagHarmoHanbHbIH
acniekT B mpaBe Epormetickoro Coto3a. FOpunuanamii
HayKOBHH eIeKTPOHHUM Ky pHAT, 6, 244-247.
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ogemmmododo  693Mm0  J394yb900Lm30L, 0bY
0oL y®Mdddo, — godmoygbmb wobobL®o
LOBJE0Hd0 08 LObyMABoBRML F0dOOHm, M-
0903 LOLOBYOMMM®ML  ZoOBY39HOMYOOL
239 JOIMYMBL.*

6. 936300 3o380M0L BWOHOBLIYGO O3H™-
6m300. LORZYMOLLIMO, HM3 3033060 FIO
300093 1970-0060 BmgdoL ©oLOBYOLOEOL
3003000 ,LOZTNOMH0 HaLYOHLYdOM OG-
606LY00dY; 03 GILYOLYdOL 30HI3ME09OL
(obemab 90m®adOL 06 OMLYOYMOL goygdado-
00L) 936 M™m303306MH0L LOOFML L3gEoOMYGo
bm®3OHoYMmo 0gho (30OBY39homgos Lo-
3moMo GgLby®LYOOL LOLEHYIOL ToLobyod)
3006LOBdM3MmO3L, MdmMIgmoE Jgodmagod do-
oodo 393009L FbmmMmE Yzgmo 6g3to Lo-
bgmadBoxzmL 30gcH Gohoxrn3oEooL 390©I3.
doLo 3MABOEIOOL LOJIgdo 93 ™m30L 3oM-
modgbhob Mmoo 6306 3MbLIMHOBE0Y-
0 boLOOMOLOY (0b. byMTx3EHYMIOd §3-0L
RBIY6JE0mbocmgdoLb Jgbobgo, agb. 311, 3gLo-
99 00H0330). 303doMaL ,LOgyIMmOdao GyLYM-
Lo WoOLM3OL MG do®omo ByodmL
9moEogL:3* (1) dgombogmmgon 39LO3Y Ja39g-
yb690mob LOZOGmYM 30dOHMdOEOL, LOgGH O™
LOBOFM HOOOROL ZOOLOLOYOOL O §3-0L
0bLHOHYHIOOL LOFOGOOHMOEH030 OJHYO0m
©O3960mo  Lb3d FoOLOLOYdOLO @O
amLO3ZMYdmgdalb Lobom (0b6hH0YI30687-
0 gooboboado @O LLZ.); (2) Fgbohoby-
00 3mboBoemg LOobygMABoGMYdoL FbGH0EOO,
OMIMao03 OG0 LZOMOL LOXYJ3gmdY
3000LOdM3MmYdY: B93® J39Yyb69ddo ZoEob-
@OMO EO3OHYOYI0O MOGJOPMmgool goo-
LOLOOMOL T0FOOMYO0m JEHMRZOGOMZO00
30b60339m0L LoyydzxMdY (9.6. ,OW3-L OY-
LYOLO®) O FMmMOObo FoEO 3OHMEIYJHOL
0OEIMMO0EOb godmadobodyg (9.6. ,083-L
MHaLY®LO®, GMIgMWOE MObVIYOOM®M3] ghHoO3-
B9 93-0L 00339DOL JgamLOZmMYd0L doMo-
00 BYoHmML BoMIMOaqobL). 0xbgd»H 0300,

33 ob. Ucnomunos, A. C. (2017). VcnonHenne penennit
MEKTyHAPOJHBIX CYJIOB: TEOPHS U ITpaKTHKa. Mexry-
HapoHOe mpaBocyaue, 1, 59.

34 ob. Beschluss des Rates vom 26. Mai 2014 uber das
Eigenmittelsystem der Europaischen Union (2014/335/
EU, Euratom). Amtsblatt der Europaischen Union Nr.
L 168, vom 7/6/2014, S. 105-111.

»M300OB0606LYOODY” 300oL3MOLMOL
9OMOE, ghmabymadd oGO mMO3g6®H90d0
©O30Mm39L 93mH™M30330M0L  d0339bHoL  LO-
d90mLOgM™m BoBommalb ZMBHGMMOMmYd0L
IQ/WYO0. 89OIFOD, ... ,IZOMIYI0O" 60-
35900 3omoobo@ @oybbm@mo bymoob
LOBOOMOTGEH™M  ZMBEHGMML. LOZIMOMO
LOLLGYOOL BoMgoom 303306GH3O LOYMO QO-
B6O6LYMO O3HMObMINO FMO3MZO“.3®

03030, My 93cmH™M3YMmo  ZOAM(EEO-
myoolL  gobdmaoadol dmzobEgbm @O
LY3OOBOFOMBOMPYOMOOL  P6039GHLOMYG
oL3gghdo F93bgozm, 030 TgodMmgodd do-
39030 046oL GMaM®HE LOGOMOTMEGOLM
Mm6®H3a060do3E00L @wodhamgodo, abhomHgbmo
9OH®M0ObMO0L LOXYdzgmdy, LObyMIBogMm-
®OdMGH0LO MOBOITOHMAMMMO0L 9| IH0obo
m®a060090000 O LOJFNOObMOOL WM®AV,
H®MIMOL EOHMLOE 03 069G aLYOOL dMBLO-
by®9bgMmoLYIBEMYOO 3OO 33970 boMobboL
03MHMbmanoL 0dgblL, dmboBoemg 939Yy69000L
0096, ©@O3mydbgdgmo bygmdgzcmymgdolL
dgLOoVdOLOE, doLbmgolL ToEoLobymabo-
BMYOM030 JBWYOOIMLoMgogool  Bobo-
mob 3oo3gd0L (@OMAMdAL) bodgdg, oL
300030003 3oL  3oEobBYyzghomgdgoL,
96Om36ym oMM BaLGH0gdo BobobBoMOo
HOOBLARMOIOEF0OL oMYy, BMIOOLOZO-
MEOIJOII® BMG®H3OH0Ym0o boLOOMO O 30M-
©O30M0 3mMJgogmadd 960d900 0Md oM DHm™
69360 gd39469000L, OHOTgE FoMm0 BOdOZYMO
@O0 09MH0OIMmOo 306H900L 3030OHMOE, O3
0d9mao0mo dSOLGOYMo0L gogoomo 39go-
60%9900m00 YJOOP639tMmYmBOMO; d30LMOO,
0603369mm3060 JMEImM®MOOL ©OIMY30-
©909m0  LOZOBIZOMBIYMIOMM  JBDJOO-
dmbomgogdom dMmggdm3oma LY3GOBOEFOM-
BOMIYGH0  bgmoLIBMYdd 09MHOOJOHYMOE
IBR6O® Fommo 3oL, 300609 LobgmadBoxym
bgmobyx@mgdd, JgLOdOdoLYOE, dobo LOJO-
OOOMOE J30moHaLo 0gMH0EOYMO dOmmom
LOMRJOMMOL 9O M36YM  LOFOO MO MO
30806 m9d0m.

35 ob. Makmakos, B. B. (1996).
3apy0ex)HBIX TOCcynapcTB. Mocksa, X V.
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d3mM30b 3a3a0mAOL 03MONIT0N
0J63J00b ddbabalo

000L 3omzOMOLBOBgdOm, H™MI 93 396
9696900 LOYO®MOTMGOLM MGFI60DOF0HOOL
3oLOgYI® 3MbEIxnE0VT0, LOYOMOTMGMOLM
LOTOOMMOL MOHYOHOHYOHOT0 EMYIY OJHo-
3600 300060HIMOL OLIYLOJOO 303F0M0L
LOTOOMMGOMH 030 LAHOHYLOLY O 3oL LOTO-
HO@mOoL 06H0EOYmo 036900L Jgbobgo. 393-
6096900 040l 396 obghbgdgb LOgHOIM
0b®OIY 90LZMOL 030L MWOMOODY, MY ML
BOGM3MOagbL g3dmzaozdoda. gL, 8608309
MM30660MOE, 08 3OMYIMYO0MOEFOd dOb30-
OM®MOYMO, HMA 93-0L EVIBYI6Hd MO 0gHgo0
30L0 LOBOO MG 030 bOLOdMOL OGVBOO®
306306OHgd0L 06 390(303L, BOE IMOZOMO O
9OH™MABgMm0oLEOL6 LOZIOME dobLbgOzgdYMO
3M039xE00L BodMYygbgdob 063930.

030LMOB EVZO330MHYd0m FYHOIMYOO OTM-
04mbL 936HM3YM0 06(ga3MO3E00L 3Ob30MOMY-
00L 3OMmEgLI0 HOBMYOMMNd9oYemo Lodo do-
GoMOO 3MBEIBRE00, HMIMId0E 303d06H0L
OMHLL  VbOLOOMYdL. doMZgmo ZMBEITB(E0O
93-L  3oObobomoO3L GMaMMHE BIOIOOE0OL
(06 3Mbx9E®OE00L) (9.6. LObyMIBOBMYd-
030 067 ,3MbLAHOHYBOYOH! FMBEIBE0V);
dgmMg 30maobo 93Mhm3og30cmHL dboLOOMY-
oL HmamdE LOGOMOTMGOOLMm MHIOMbHMm
MmMaobodoEooL (9.6. LOYO®OTMGOLMLOTO-
GOOMaddH030, 067 ,LOFMOZOMOOMNOTMEGOLO®
3MbEIRB(E0Y), bomemm dgLO3Y 3MBEIRBEOO 30
0900006 03MEOL, HMI 93 3O6LOZYNGYOIIMO
LOboUL (sui generis) LOGODOTMOHOLM MG Zobo-
Bo30oL BoMAIMOagbL (9.6. ,LOBMYBOL FMO6-
39xE00%). dmazmaE d0dmgobommm MmomMmY-
Jm0 30Mm30b0.

309 m00bg0gmo 93mm™m30L, GMaMO3
RIOIOOBEOIMmOo  BoMHIMBOJIboL, dobzomo-
©900L 0090 OMOYOHMbgm BOHIAMZGHOmO LO-
0936096 m ©O 3mMoh0ga® ©obilxyLYddn.*

36 ob., dogoemomow: Curtin, D. (1993). The
Constitutional Structure of the Union, a Europe of Bits
and Pieces. Common Market Law Review, Vol. 30,
17-69; (1992). Subsidiaritdt und Foderalismus in der
Europdischen Union. Von Dr. jur. Stewing, C. Carl
Heymanns Verlag KG, Kéln-Berlin-Bonn-Minchen,
121; Cumxancku, . (1998). ®denepanucrcroe

»BIOIOOMOLAHYO0" M6, OHMI §3H™M3O3-
306L goOHB0O BIOIBOF0IYIO Ho3oL bobym-
360g3mL LRO3LO BOMHIMBOJAboL GO390
doboboomgdgmo. doHomoom, gbgboo: (1)
3033060L 0bLHOHIHIooL BgLObgEMIBoBMm-
906030 boLOOMOL VMOOMYdY; (2) 93-0L OO-
@Bydbgogmo bgmdgzdymgogoob 3mbbhohy-
30360 316900L bodaOLAY; (3) 930 ™M3ZO3T0MOL
0bLAHOHYHIOLO O 9OHM3bIMm FMOZOHMOHOL
JoMoL  MOBOIIOMIMMOOL  BIEIOHOMYGO
LOBYOLAYBDY BOIHMIGD030 MDIODNBYdY, FOM
domoLb 93mOM™M30L  30330M0L  LOTOO ML
@O B9g3Mmo g3gybgdolb dJoobobgmadboxrmyo-
030 LOFOOOMOL YOH®MOYOMT0TOOHMHYS0L
LOZOMbOL ZoEOBY39HOLOL BIIOHOFOYMO
,0MOIMOL* 30dmygbg0o. 93-0L YOO OYMO
03690030 ®YIEIG®mOE0YMO b0odbgdob oMLY-
0MOOdg LOJYOIGOOLOL, YOO VMOBOTBML 0L,
O3 oLOZMMOL 393609690030 dLYZY OM-
LYOMOL FMLOBGYdO, ™MD 030 LY3HOBOFOM-
BOMYM BIOIMOE0OL BOMHAMOa9oL.%”
936M™303306H0L BIOIHOEF0OLMOL TFJEO-
900LOL, 30MH3gem MH0gdo, doLOMZOMOLBO-
6909m00, H™M3 BWIPIHOE0d — dGOOL bLobgm-
d6ogym, bmmm Zo3doto 3o LObgmIBoxym
06 0M0oL; 303306MH0 0MOY LYZ9M9byma Bo-
63mMbogabo o dobo bogmobyBeMgdd LOOM-
MOME 30063 BOMIMYogmo bobLodmOLYY;
3oL 06 0g3L LOZYMOGH0 HIBDOHMGNO, FOOEO
©09x3Ydbgogm bgmdgzMymgdgodo, o3 y3o-
6oL3bgMMO  dodmygbgooL  (3mJagadaL)
00%60m, 30MHMO0MOE @obLOdMaMIYMmO OH9-
Gohm®o0oLY; oL OOGF LOZYIMOMO TMJomo-
Jogmdo goohboo, 30600006, 93-0b Tgbobyd
bgmIg3Mgmgool 39-9 Igbmolb ®MObobdo,
30830M0L dmgdomodg oMoL yzgmo ob 300,
6OMmIgLOE 69300  §394boL Tmgomoggm-
00 0g3L. 30330M0L IMJOmMOJgMdd 9adHYdO
96HM36Pm AMgomogdagmdol o o6 (33moL
90L; 93MM™ 30330630 bgmoLBEMYOOL BYOO™
0M0L 06O bombo, OModgE B3 LOLYMABO-
BOMO dMO3H™M09d0, HMIMId0(3 303d06H0L

oynymiee EBpormbr: ot EBporetickoro coobmiecta 110
EBporeiickoro coro3a. M. o bbg.

37 ob. Bogdandy, A. Von. (2006). The European Union
as a Supranational Federation: a Conceptual Attempt in
the Light of the Amsterdam Treaty. Columbia Journal
of European Law, Winter. L., 127-159.
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0bLHOHYHIOL, LOZIMOGO  TgbgOIMgooLO-
0906, 3oEOLEYIYE 3oM3zgImo LYZIMYLY-
MO JBRMJOgo0LO OO JBMIOOFMLOMddOL

306bm®(309M900L JABENYOOL, MOE OYBOY-
09em0o dobo 30H6900L FoLOMBY30 ©O Jg-

9LOOVAYdY Baa®o gagybgooL 0bhgE®gLYLL
(000%9 30MEo3oM Jogmomygob 3madghabio-
oMo 306089000 3MH06(3030), O30H™MA3 30330ML
0M goohboo LLZO JBMYOOTMLOMYOgd0, FO-
OO 030LY, ®OE 93-0L Jgbobgd bgmmd3n3eY-
mMad0mOd dobLODMEMYMO; JoL 06 Foohboo
9.6. ,30339(1H95300m0 ©OOa960L 3M339H9o-
300" (,Kompetenz-Kompetenz®); 3038060l dg-
00a96mMM00d0 Oghm0obgdgem J39yb690oL
0gd3m 936 ™ 303306006 3oL3MOL YW YdO.%8

09M007Mm  ©O, gobLogymdgdom, 3dm-
mohmmmaoycm 393609090030  LOZBOME
3M3YMOMHYM0d 93mH™M30L 30330601 LOJO-
HOMYdOH030 0969000 3MBRIVIOOEOOLMOL
©03039060900.%° 03 3MBEIBREOOL MOLOLIVE,
3033060 30bobomgod GmamemE LOghmo-
domHobm  goghmoobgod g3gybgooby, M-
m9d03, 6060LBOG Tgmobbdgoymo Jod6YdOL
00LOMBY30E, LOZIMOMO LY39Mg6bIYEo (Bom
6oL Jobogodb LOGIgadMOD 30330609
09m0) JBYogdoL BoBomab 3o3dodmob 3m-
mMagdHogc 3ob3oMmaxmadodo 3omO3gaoL db-
09696, — 0Ly, OM®M3, V3OLMOB, 06OOHYH69dH0
MOZ000m  @OTMPZNMIOMMOdL.  gobemgbo
LOIYE60YG ™M FoEEMIgOOL MOBOLTVE, LO-
bgmIBo@mmMO dLYMO LOGOMOTMEOLM FoOY-
OM00b900 dMEEgH gobobomade HMamMM3

38 9306 ggogdhogongmoe  bobgmdhogmbgeb gob-
80bb303863@0 60‘36360[} ‘Babob{]b (?068&) Ob.
bnome g. (2000). ggogdeoddo, Gmgmdy bo-
(4)80([)039270 36063030 ©o 3(*)@00052]&)0 Egl&&m-
30, ®d., 57; Bleckmann, A. (1997). Europarecht: Das
Recht der Europdischen Union und der Europdischen
Gemeinschaften (6. Auflage). Koln-Berlin-Bonn-
Minchen, 76-79; Tamymko, . B. (2018). B3aumo-
neiicteue mnpaBa EBpomeickoro coro3a ¢ MIpaBOM
TOCYIapCTB-WICHOB M TPEThHX CTpaH: MOHOTrpadus. Bo-
poHex: M3narensckuii mom BI'Y, 19-20.

39 ob., dogoemomoc, Hughes, Chr. (1990). Confederacies.
Leicester, 34; Ymakos, H. M. (1997). T'ocynapctBo B
CHCTEME MEXKIyHAPOJHO-TIPABOBOTO  PETYIHMPOBAHUSL.
M., 52-53; Yumpkun, B. E. (2001). ®demepammsm u
(denepariBHOEe TocymapcTBo. Demepanmu3M: TEOpUd,
WHCTUTYTBI,  OTHOIICHWs  (CpaBHHUTEIHHO-IIPABOBOE
uccnenosanue). Ots. pen. Tonopaun, b. H. Mocksa, 23.

939469000 MO6OAJOMOM39 3MORYOIMO(300.4°

MJYo(3o, 93-0LM30L BOTOBOMIMOZ30 ZMb-
RBIOIOOE00L oM 339790 dobOLOOMYOMYOOL
007bgo300, dLYHMO EOLE3BL VLY3g JLOWYO-
30mmoO 390930 30MH3mMad900L FO3M: JMb-
BIOIOOE00LEO6  gobLbzoggoom, 93O ™M30L
3033060 ©OMagdomo BoGMAMb0Jdbo 30 oMo,
3063LOdM3MgMO oo, Tggdboma MmGgo-
60D0(3000; 30380600 @WIOJE0MBoMYoL LOJO-
OMOMIgamJgogmadomo @O  LOLOTOO MM
MMH3obmoonL d0HOdY, HMIMYOLOE doOHbOOM
®90mMmIOH0 O 0O LOZMMOEOBOEFOM O LO-
3MBLYMHOGEOM (BMaMOE gL 3MbBIEGMO-
(300800) IBYOOTMLOMYOY00; 93-L dg3L LO-
3300000 LEYMBOLMZOBO LOIIGOMMHOM030,
LOZOMIYH™M O BWOBOBLYGO LOLHYBTD, BOE 3M-
bRIOIMOE00LMZ0L OGO OOLOLOOMYOYINO;
00LMZOL EOBOLOLOVMYOGMNO 06 OMOL OO3
9mdomogdgmonl (b LIOLOOOGYIO bo-
LOOMOL BFMBYL) OVOLYOMOL, bamMOLYBMYOOL
mMHaobmyonL Bgzmo J§399y6900L dmLObMamo0L
0096 30603000 0MHMY36900, LEBM3GOOL Fo-
03300300MM0O0 @O 0.d., HMaMOHE gL 93-0L @Wo-
MH3am9ddo bgdo.

9360 m™m3033060L LOYODOIMEOLMLOJO-
HOMYoMo30 boLodMOL 3MBEIBEOOL LOZTO-
™mE 36MO300M0 39360960 0B0OMYOL,* VAOLMOD,
LOYOMOTMEOLM  LOTOHOMOL 39(3609Hgd0L
BmMa09mH ™m0 BoMIMIOO309m0 0(303L 3MdBO30-
oL, HMIMOL Fobg30MOE, 93O ™M30L 3o330M0
0M0L  LY3IEOOBOBFOMBOMYMN,2  BrIYZOMbYM*

40 ob., dogomomar, Jlazapes, b. M. (1990). ®exnepauus
win KoHpenepaius. HoBbIi COIO3HBII TOTOBOP: MTOUCK
pemrennii. [lox pen. JIazapesa, b. M. Mocksa, 56.

41 ob.: Schermers, H. G. (1980). International institutional
law. Rockville: Sijthoff & Noordhoff, 27-33; (2006).
Wyatt and Dashwood’s European Union law/Arnull,
A.,Dashwood, A.,Ross, M. G., Wyatt, D. A., Spaventa,
E., & Dougan, M. London: Sweet and Maxwell.

42 ob.: sbbmenwo, supra bjmemom 6, 33. 3; Schermers,
H. G. (1980). International institutional law. Rockville:
Sijthoff & Noordhoff, 27-33; Steiner, H. J., Vagts, D.
F., Koh, N. H. (1994). Transnational legal problems.
Materials and Texts. (4th ed.). N.Y.: The foundation
press, 1082; (1999). MexyHapogHOe TIpaBo: yIeOHHUK.
Ots. pen. Komnocos, 10. M., Kysueros B. 1. Mocksa,
191; Jlykamryx, U. U. (1997). MexmyrapoiHOE TIPpaBo.
OcobenHas yacTh: yueOHHK. M., 96 o bbg.

43 ob.: Ilpemrep, X.-A. (1995). MexayHapoaHbie
opranuzanuu: cnpaBoyHuk. M., 151-167; (2006).
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LOYOMOTMGOLM  MGAO60BOF0L.  LOIZYNOGO
3mB0oE00L  EOLOEOLHYMYOMO® OMBOTBYMO
3Mb39®E00L dM3bMHYg00 03 BWOIJHDg 3ogmo-
my096, GMI 93-0L FOOHMEMBaLE O ™MOZ0L
©OLOBOBL  LOYEMOTMEGOLM  LOFOGO™  LOJO-
GOOMOEOL 0mgodL. 30330601  LOTOIOMOMLY
@O LOYGOHMOTMGHOLM LOFOOMOML 09360 MOD
0943m LOYOOM, BHOOEOD FOMO BE®IH00, Y30M-
3999L Ymzgmabo, bI3IMYoY LobyBoBMY-
0L FMEGOL JODOGOHMMOYOL ODYFYINOMYOL. B9-
3630 g39y69030, HMIMId03 @OIBYIbmdgm0
bomTg3MHPmgdgdoL ,33MOMYo0“ dM00b, M-
MO30MH0390900 dodoGMmaL, bgmo dMmoBaMaL
@0 Y390 LOYGOMOTMGOLM bymTn3HYNYOOL
GOH0BR0E0MH00 3MObObL, LOTOGOMEMHOGO-
30 LOWYJZ3gEo HOPYOML 93 ™M30L BHYaMO-
3030 0o mM006909060L LOJFNOBMOOL. 93-0L
3M339(H96E00 OG ddmy3L oL FgLodmmgdemm-
00L, d09gamL LOZYIMOMO EOIMINEIOINHOO
6936 LObyEMBBOBMYODY, GMAMYOLOE, Mo-
300000 dbM03g, 650003096 COHML JgydMOOm
30000Mb gOOBY39hH0madd 3oghmoobgdolL bo-
LOOMOLO O F0LO JBNJIOPYLOHINOBMOOL T(3-
3oL dgLobgod. 0L BOIMHo, MM 93O ™MZO330ML
300hAB00 LY3HOBOFOMBOMIYOMOOL geMydqbhg-
00L 3gmbg LObYEMBBOBRMMWOTMEOLO FOgOHMO-
06900L 6036900 O HMT 080 FEOMMOL Jgd-
9600 ,,936M™Mm30L bombmo Ly JBRGM dgoOOH®
3033060 (0b. bgemdg3mgmaos 93-0L 3gbobgd,
dgbmao 1), 06 gochymaxb, ™A 69360 939946900
30060aMdmogb LY39G®bIMO  LObgMIBoBMY-
00L Y39 3OH0HYM0Y0L EOZFOYMBONYOOL
@O OLYMYdOE MHHYOOD OLOBO VMOOMYOYINBO
LOYOMOTMEGOLM LOTOGMEMOL L3 LYd0YIhHY-
00L 3096, OOHEO V30LY, 93-0L LOGOMOTMGO-
LEOLOBOOMMYOGH030 dOLOL  LOLOGZJOMME
39(Y390m90oL dobo 693G ™mo0L 0bLHOHYHOEG.
936 ™300 30330MH0L OOLOL 3093 9O M EO-
boLOOMYOOL BOGOTMOEAGOL ToLO FOBLOIYM-
©903m0 boLOdMOL (HMEMG 3 sui generis M-
3060%03000) 3Mb3EIBEOS (083039 ,LOBMYHOL
3MB(EIB(E00). 4 08 3MBEIBE00L dMBbMygdo,
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JI. M. Mocksa; Kanyctun, A. 5. (2000). EBponeiickuit
COI03: MHTETpalus u paBo. M., 36.
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30330600  LOYGOMOTMGOLM MGHFO6OBOF0YO-
MOb JgoMgdoLOL, Yyuc®OOMHOdL dom JmGalL
0MHLYdYM FOBLLZO39090Dg VAOb30MY096. H3g-
390603, 0LOBO gyOHEOBMONOL LM OMFIYDY-
bHL, GMaMO0E0d  bMGIOMIGIMITIOIO0M
L ™I B30 J3994bgdoL d0gc ™MOZNdBMO
LO3306dM YJBENYOOAMLOMYO9d0L BOBONOL go-
O3990 93MM™M303306MH0L 06LHOHIYHIOOLMZOUL,
0003 899060  LOMOBOE™M  B0bO3NOMOYO0
69300 LObymMABoBRMYdOL JOMZHEYMO LOJO-
GHO@MOL BMGMIJOMOL 00O MIGdom 303306M0L
LOTOGHOMOL BME®IYOOL 3H03OHOLMZOL. 93-0b
RY6JE0Mb0M900LM30L  EOTOLOLOOMYOYINOO
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LO®WYJIZaMBg Fggdobomo MOBOTTOMITNMAOL
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00L EOOAa)00MY09d0L bMGMIO0m FOOIMZ0L
806089690 JBMYOJO0 YFJOMD MIgLYddY-
®a0L LOLOTOOMEN ML (ZMBZMHIHIMOE, — LOY-
6HOM LOLOIVOOMMLYO) O MOZ0OBMO J39Yb69-
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006 3odmLOL3IMgM y3z9moOdg FoMH03 ddOL
BOGMIMOEaqbL, GMIHMLOE 93O ™MObHgado-

300L 3O30M0 3330M9306MH0 0MhH3L.*6 Bogg0-
hB0o, H™MI 30330M0aL 0333000 ObOLOOMY-
00 Y39moby 3gho 399LOdOBY00 93mM™m30L
06(h93®MOE0Imo 3OME9LYOOL ZobgzomoMyg-
000 MObVBYOOM3g MJOomMMmOOL. 93 96030-
my®o BoMImbogaboo, MmIgmadon LOIY-
000 30O OmBabGHogo Jggddbo, G MIgEag,
®030L 3bM03, 3MOEO3L BMaM®E LY !O-
FoGoLMLOFOOMMgOGH03, 0Ly Toobobym-
0603mMadM03 3M0b(30390L O 8974060H3900.
030 3393006900 GMa3M®ME LY3OOBOEFOMBO-
amy®o gmgdgbhgodol 3gmby LogOmOTMmMo-
LO OOZOBODHOBFNY, HMIJMOE, MIaombymo
06(h93MOE0IMmo 3O M39LYdOL FgEHaOE, LO-
9O®MOIMGHoLM bogemIg3HPIemagool OHd0L
adomoo 39goboemo @O MGMIgmbOE 6g3®ao
739469080 69d00YOBREMI0M ZoOLEIL Mo-
3000m0 LY39GY6YMO JBMYdgd0L Bobomo,
OHOMIGMmMO gobbm®EogmadoE 3oL 0bLEHo-
HIE0YM 399ob0odAL 930LEYOS. MIYIBO V939
oLoE P6O azobLmaEaL, GmMI IMEHIYM™
9hHoddg 93Mmm™m30L  30330M0L  0xOHOOYMO
096900L LOZoMbOL LOdMMMM™M™®M FoOBY39Mo,
BOIJHMIM0300©, T9xdmadgem0d, 30600006
030 396 30093 LOZINOMO ob30MOMYdOL
3O ™m39L30 VBYMWBYVO.

©abdaby

MObO3gOMOHM™m3g 93mJgodo LObgmdBoym-
MOIMMOLO MOBOFIOMAMMONL EMBYdY LY-
3MHOBOEOMBbOMYG0 GHanmodmgool Logomby-
00 gobLOZYMG®YOIYM™ OJDHHOIYOMAOL 0dgbL.
9L, doG0MOOE, ©O303306MH7d9m00  J39Y-
69000 LEOORBRZOLMOG, LIY3OOBOEFOMBOMYGO
LAG®IIHYOIO0LO O MOFOBMYO0LM30L mo-
300000 3MA39HabEoomO BoBomolL gooY-
0oL J9EoaoE, ghmo 3bMog, 89060MHYOMO
896030MBOMYGH0 O 9O ™m3b7 Mo LOBYOLYOOL
bgmboyMmgmmo doemobbo, dgmbyg dbMog 3o,
007LOBOMYOHO® JRIIHOOBOE® ZOIMOY9bMb

46 ob. Yersepukos, A. O. (1999). OcHOBHBIE OpTaHbI
EBpormefickoro Coro3za: KoHCTHTYIIMOHHO-TIpaBOBOM
ACTIEKT. JIHC. ... KaH/I. IOPUINYECKuX HayK. M., 41.

933m06Mmg00L LY3OOLOFOMBOMIYGHO Tggo-
6099900 LOZYMOG0 F0BBYdOLMZOU.

936M:™M30L 3oghHm00690900LO O 93BM™MZo-
330600 BOGOIMYdT0, 93O™M3YMmo 0bHgaco-
300L 3GHMEILOL POOIOMYOHO FOTMBOONY-
00 3MIYHOIYM™ YyGOHOOMYodoL o3 Ly m™ma3o
LEMGgEO LY3OObOEOMBOMIMHO 39JobodINL
BOOIMYO0LO O BYOJEOMBOGHYOOL MZOM-
LOBGOLOM 03YHMOL. JgLOOO30LOE, LOYOMO-
dO®HoL® LETOOMOMT0 EMYOLM30L LEMGM 9
93 003900 LY3GOBOEFOMbOMYGOMOOL M30-
L9O9d0L oAM3MAbOL Y39moOdg M30MbLOHO-
6mMm 3030MOMOE. 03d0LMOB, dMB0BbYMO TM-
30m9600L LEMG YO oL FOFOMOMDY FObbOMZd
oh39690L, M3  LY3IG®OLOEOMBOMYOMOOL
0O FOGOH™M goohbod mogobo BOGIMdO,
06039 30LO OOHLYOMOO BbMMME FoJ0boO
d9LOdmMyogmMO, HMEYLOE gL FMBOBoMY J39-
y69000L 0bhgcmaLYOL F9gLOOTYdY. 030, 30M-
39M 0330, LOYOMOTMGOOLMLOTIOHMYd-
030 0mMm3mMabod @O doL GHYOMOdOE00T0
0moz0M GHM@ML LObyMABowmYoo dLGOYMg-
096. dbmenm© 9 ™m363mm @MBbYBH Bymado LY-
3MHOBOE0MBOMYOMO0L boGmoLLOL ZodGOOOL
06 Jg3306H900L Logombo, 080LEO dobgz0m,
06(h9a3mO300L 3OME9LO ZMBIMIDHIM ghHO3dY
LOFGOOMYOL MY OGO LOM®Igdo 06 Logobydo
306300069000

OOmam®E hobL, Mobodgodhmzg 93dhm3o-
do 99LOJMYOMMOO 33093L, ™Mm30Mm0 30g30-
©930mm LOYO®OTMGOLM LOJOOHOOL 9M-
03a30M0 JYBgbogLMOOL, dMOOM, 9OHMOHGO M
3M939096HL, OMIgmMLYE 93-30 LY3OHOBOFO-
MBOMPYGH0 boLOVMO FOONBNL. FOL WOMFINIo-
30 HOTMYom0d907m0 9OHM0060 LOTOOHHITNHO-
030 LOZOEI O3HMbMBNYH FOOOHMBILOHOZL
BOM3MOag6L, GMIgmoE MO30L0 MZOLMO-
030 30MHO3ghHMgo0m 0GOE dmbobomyg J39Y-
69000 9O ™36 LEJVOOMYOGH030 LOLHY-
09000 09bHIM0O O OOE LOYOMOTMGOLM
LOTOOOMOD.

ob ogdho, O®MA3, HEOEOE0IYMmo LoghHmo-
domGmobm mMaobodoEngooLadd  gobLbbgo-
39000, 936MOM™m303d06MH30  gobLogym®gdom
093030  LY3GOBOBFOMbOMYGTd  ™M30LYdOD
00MOmMO @MBOm O 06(bLOYGO MO0 dm-
04o6mHo M030, 3060306HMO50L, ™MD ,30330-
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0 030390L 030mML LOEMOE LY39GYbIMmO
939469500 LOGOWOTMOHOLM MGZOH0BOEOOL
@O 9hmabgem LobgMIBo@ML JMmGHOL, GOm-
®@9LboE 3LaogLo ,LLOTYom™ FEIMIOOIMOO”
GOYMmoo 3amobogg®o LOGOMOTMGOLM LO-
30OHMIMmOL HgMH06900m FOIMLEY O FOIM-
bodm™.4” JgLoddd0LOE, OOLYOYM FM3YIYM™-

0030, 9360 ™m30L 303306H0L LEOTOOMMHOH030
0969000L0 EO VOLOL FgxzoLYdOLOL, 30BO6TY-
Bmbomoo, M3 030 3Obbomymo 0oL M m-
3mMH3 LY3OOBOFOMBOMYOMOOL geMY396(H -
00L 3gmby dobLOZYME®IOYMO bOLOdMOL (sui
generis) LOGOMOTMGOLM MMIOB0HOE0O.

47
NY: Cambridge University Press, 43.

ob. Shutze, R. (2018). European Union Law (2™ ed.).
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RESUME

The article is an attempt based on a generalization of the experi-
ence of the European Union (EU), to identify the essential character-
istic of supranationality in the context of the interaction of international
law with domestic law, to assess the legal nature of the EU and to offer
the reader an authorial definition of “supranationality”.

The general conclusion of the paper is that supranationality
should be understood as an effective form of interstate cooperation
and activity within the international organization, based on unity of
interests, in which the authority serving these interests receives some
degree of autonomy from the participating countries by transferring
(conceding) part of their internal powers to it. As a result, its decisions,
without prior transformation into domestic law, have a general
normative character and direct effect not only on member states, but
also on their natural and legal persons, which is ensured by effective
enforcement mechanisms. At the same time, the supranational level,
which has a considerable number of independent regulatory powers,
is hierarchically higher than inter-state level, therefore, its law also
has primacy over the national law.
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Besides, within the framework of the article,
particular attention is paid to description of
main approaches that characterize the legal
essence of the European Union. The author
expresses an opinion on the appropriateness

of understanding the EU as an international
organization of a special kind (sui generis),
which combines elements of classical
international organizations with supranational
features in its functioning.
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adPNoB0NL 3GMBILOL
3(MBBNLIBBNOT ML LOB30O
LOFOMUNEDJoMN3() MJJNAN VS
db60336J(Mo6d

dobgom dogoo

bodotorenolb comghmto, 936m3ob ¥b039GbohgHob
300000805000 9300600039600 00 bogooen)t0
3620000909000 330930000 0bbhohyhob dorogoto dgz609(0-
00600d6>0d9cm0, 03069 F050b0d300m0b bLobgemnmdol coocnobob

bobgendboayon ¥6039(bohgHoLb db39emo cngghrt0

bO4306dM LOMY33d0: BgEoo3nY, 3MboynabiznomMmmady, V330

ddba3am0

3MbB0AbE0OMMO0L o330 L3YEO®ROZYIGH0O Lb3OOOLL3O
LRgO ™I, HMIGENMOZOLOE LOYIOHOEMPOMO 3J0OENOL OOHML
LOOEYIM™M dMBO(E93900L FgbobzolL MOZ30LYdYMYOHd0. ZMbRO-
©90(300MMO0L OEZ0 0MOO JEbm LOLOFOGMMM®MIn LOTOGO M-
BOGIMIO0LMZ0LOE, MYPYIEO OBLLZOZ39d7MN0d oLO godmboh30L
RM®3n00 39003000 3GOME9LI0. JgLodOdOLOE, 33eMo30L Todo-
600, 30639 G0ad0, COAa06EIL, MO FMNOBMYOO 3MORO®IBE0-
0030, 49093 30 3o60LOBMZOHML, OHMEMMHNO 3MbBOIYLB(0O-
anmo0L OE30L L3YEOWOZ0 Y 0OEOLY O LOLOTOGMEMT0.

30OHMOM00, EO30L 3oOBY39MH0L ZemoLOZYGMO gddoo LOJaoL LO-
LOBOOMENMT0 FOBLONZV, FOZMOT OV, OOV COYO0MO HRIIHI-
00LY, 30M33979MM0 JOOYMBOMO J 390033 dbMO3L MO6. dd0EH™MI
00%0639BMboMNY, LOLOIdGMEMMT0 LOGAoL gobboemzolb BaLYdMOD
390M900L LOWYJI39mMdY, FgOOEN0L 0bLhohybHOL 3608369mMm-
00L gO3EBMBNYHYOO-3OOBOMNBJOY, OBLOIYMNDYO0m LOTMJOMOIM
©03900L EOML 3MBROOIYBEOOMMOOL OEZ0L MZOMLOBOHOLOO.
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030LMOD, 3MBBOIBEOOMMOOL OB3O
LOOBHYOILMO BOEYEOIH0 YO®MOIOHOMOOL
L3930x030L FOMZOMOLBNBbYdOm, GO MO30-
LYOYOOE FOAMIMNBEYdS FgE0O300L 3OHM-
39L3J0. Logombo 30IY3 IBO® OIJHYOMIYH0O
LOZOBMBIYOM™M (33eMOMYd900L oM. Ig-
LOLBOZM 0O, ZMBRBROEIBE0OEMMOOL OE30L
0 LHOOOOHL F3MOZ3ODMOL 3ObMmbBo ,39-
©@00300L dgbobgd“. 0939 aoLoMm339300, OM-
3mM0o 00 3OM(39LA0 ZMBBOEYBEOOMMAOL
LOTOOMMGOH 030 boLOOMO _ L VAL YDHIYH
boLOOML OHOGYOL ™My TgLodmadgmad go-
33990 d90mb3939030 dobo F9dMYO3L. 00
3MbHadLh3o EOLOWEN60S, GO LOTOOHMENYO-
6030 J9093900 TM3Y3900 3MbBOI6E0O-
Mmo0L byemymaob.

00900, 33ma30L 3000690000 FOTM-
00boMy, 08603369mMmM30600  3MBROEOYL-
30OMMO0L ©OE30L LOJOOOMM9MH030 MY70-
30L EOEEY60 O FOLMODE OZOZ3TMYOYMO
0L399dMadoL JgLbBoOZgMO, GOMmO OMLYdIMO
3OHMOMIBOH030 dOOBOMOBEOIL O LOMOBO-
M M9Y3Mm390600(309003 0ymL BoMoagbomo.

dd®@0aB00L dMBBVNEABBNICNMBNOL
©aB30b bYdIMOIIBdMO30
LOBII3™AB0

MY 0300900 MOoMh30L FogomMomL, Mo@-
30 304LOBOMIYOHOE® BFOOMMOL d9E0OE00L
30630m0MgdoL, ®OE 6030MBOLY300 LMEFOO-
mgcHo 93300md0L, LOLOTOGOMM®M EO3500L
8903069000, BM3LAVGYOgMMO 06t gLY-
00L 3omM3OMOLBOBYdOm EOMOLY O boM-
9000  93mMbm300L  0b6HgtgLYdOm.! 0739
LOZIMOLLAMO, GMI  LOdMZOIGOIIOGMOL
939469030, OMIJOM®MOZO6 dMLOBNTBOZ300
09ma00, gbH™Mbgmo, oMo, I39EIM0, M-
J09adL dgooE0oL dgbobgd dBmaoo Jo-
bmMb3YdMMOO. 3obmboL d0dobod 0bEO-
30030MyM0o O 3omadhogdo IOm3omo
©03000L  3oEOBYzahoL  YOOYO63gMYMGBO.
030LMOB, doM3399m™ JgdmMb39390d0 HmGo-

1 <https://ceelegalmatters.com/lithuania/13402-a-new-
wave-of-mediation-in-lithuania-what-does-it-mean-
for-lawyers>[10.04.2020].

©0 3ObmMBIAIYOMMdO 3odmM0ygbgoo LOIM-
Joemogm LOJ9g0v9(3.2

LOJOOIMZIMMI ROIJHMIG0ZO® FOOMIO-
mMoLB0BO gL FOTMEBFOMHLO. 36MOOMNY, H™M3
LOLOBOOIMIN M LOTMJOMOIM O39dDY OO~
3060MPM00 OO LOLOFOOMENML ZObHZ0OHMZ0L
9OHM-96H0 8603369mM306 LOTYOMgdo hHo-
0m30mMo 3900033000 0B6LAHOHIHOL FOBZMO-
6900-godmogMado. 3900300L gdom Jgo-
demgod IO mogeOMTGmObb3gdom, LEOORBO®
O 9B399dH006O V3900V FME30MYdL. B0~
0300 396 HOYbOE3MYdS O30L FOVOBY39HOL
LOLOFOOIMIML gdom Vb OGOOHGOFOL 89T39-
MO0M. dob30mOMYdYMmO 3900(300L 30HObO3
0oL O30L doOBY39hoL dEMHYGMbODH0IYMO
LOTYOMY0gd0L bgmolL JgBymdd, FOOHMMILO-
$3am900L 9BYIH0ObMO0L FOdOEO @O LOLO-
3omHOM®m  LOLAHYIOL  BOJLOBOMIYNOE®  FOb-
H306m30 0Lbgmo LOJFgad0LEOD, HMITHOLOG
890dmado 3gdmbogm dbomgmo 3gmobbadgoom
@OLGYMYO0L 39ML3YIH030. 08039 OHML, 39-
003300 0860 FMI600d, HMA Jgodmmgdd
d0Lo g3oamynbado ©O30L doOBY39MHoL L3O
LOTYOMY0gdMOB  (LOLOFOD MMM, dPdoHEO-
J0) 9600, 9L 30 IBOM FIHoE 3odMIZINL
Log o™ 30B60L domByz0LM30L dg00lL ob-
LOZYINEYOYM MHMD.3

000LMOD, 93MHM3O3ToMLO O LOJOOM3Y-
mmmb  JOOHOL  EOYOYMAS  dLMEFOG®JGOOL
39m06bdgdod @moL  BabMogdo OOYHHO
LOJOOMZIIMMLZOMEYOYINY00,3006930MOMY-
0060 ©O30L oOBY39hoL dENHYGBOHOYMO
LOTPYOMY0gd0, om IJMGHOL TJOOOE0d ©O
0Mo0H®OF0, dLY39, J99ddbd o3 399obod3Y-
00L godmynbgdoLbm3z0L bygmboyMgmmo 3o m-
0900. ,090003000L FgLoObgd* 3obmMbaL domy-
00L doGoMmOO 30dObo LEMGYED FMEY3IM™O
3mbmzgbolL IHGHY639mMYMABO 0Yym. 036,
2020 Bemob 306390 0063MH0EO6 domModo
3893000 ,09000300L FgLObYL* 3obMbO, BM3TY-
mM3OE3 doohnbo LETMJomOgm EV3900L FOEO-
69439hHoL dbogmo LOTYOMYdL.*

2 HOPE — European Hospital and Healthcare Federation.
2012. Mediation in Healthcare, 7-9.

3 30bdodgdomo doboma Lodobhmggmmlb obm-
6ol 3(4)(*)3(10%3 ,,83(900300[) Egl}obab“, éggob-
O®oEool N07-2/319/9.

4 ob. <https://bm.ge/ka/article/2020-wlidan-saqartvelo
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d0madymo 3obmbo 3ME9MmEadd 39©0-
0300L dgbobgd dbomgmO JgmobbdgdolL LO-

®}YJI39mdg BoGHIOOHMPM 3900(300LO ©O
LOFJOOMZgE ML LEJMJOMOgm LO3OHMEBgLM
3m©agdbob XXI' mogzom gomzomobLB0by-
o9 LOLOAOOOIMM™ TYEOO(300BY, 3MOIT-
LOL ®MOZ30LYLYEHJIOMmO goMmZOMOLBNbgd0m.
MYdEo 3obmbolb Bgbgoo o6 godmoygby-
00,6mbhoMmoohob dgLobgd“ LOJOOM3xMML
30bmboL, ,LobgmaBoxgm 3HMagdbhob @WOO-
3maodo 9d0b6oL 6033909009 IBMIOOMO
LOLHIYIYOO O L3MGOEIMmO MgaoLbH®O-
30oob L3gEoOoMIYcmo BoLoLO O LOZOOL®-
Hm 9mboEndgooL LGYmymxob Tgbobyod®
LOJOOMZgMML  3ObMbOL, LOJOOHM3gEM™L
mOaobymo  3obmbom  ,LOJOOM3gMML
6 m30L 3MmadLo® EOEAEY6oMm0o 39E0OE00L
00306MHm. gb BogOM®BObgz00 LOGdoL LEg(3o-
QR030Mm, ®HOE JgLOoOTOLO JObMBIYOMM-
000 ®9agmoMOadd. ,,090003000 Jgbobgd®
3obmbom JgooEool ghm-gho J3omoszdaL
36063030 gubobomgdd Z3MBRBOIL(30O-
MMO0. 03 3M06(303%9 OYOOOBMIOm OMNO-
®909m00, ™I 39003000 3O MEgLO dOGOOL
3MbxoabEoomyMo, bmmmm 390003000
0mboBomggdL oM 0gd3m IBPYdY, FOO0-
JOogbmb 0bx@ym®AdoE0d, GMGMIgMoE Jom-
»30L dgohy3gb d90oE0oL 3GHMEgL30 O6
0MOLYOOMOE FVIMIOBOOGMOL FgEOOE00L
3OMEB9LOEOG.  VTOLMODB, ZMBWOIB(E0O-
mmo0L ©oOE30L 30dB0m 3ObMBOm gobobo-
BdmaMo, GM3 dMB0I6bYMO FOMOYOYMHdO
3Mdgm 900 YO MO 39003000 @OLGY-
mqdob J90amaoE, oy gb dboMmygoLY @O
090000hMGOL FmMoL Bgdhommmoomo Tgmo-
6bdgdom LbZVE3VMOE 06 dMByLO0ZEO
(,0000300L Jgbobyo“ 306mboL 3g9-10 3y-
bmmob 389-7 3y6gho).°

shi-mediaciis-shesaxeb-kanoni-amoqmed-eba/42734>

[08.02.2020].
5 30bdodigd0ma dodomoa badobhmggmmb gobmbal
3(4)(')3{](1)?)3 ,,83(900300[) r(']{]l)ob{](’)“, &)36()[5-

G300l N07-2/319/9.

dMBBNOIBBNICMMBOL BBIBGOL
dMBIMoy da@NaBNaa0

090003000 @OHML 3OMOMYdaL  FoEo-
69439hoLM30L FMOZ3OMNO dboMHgmo TdOM-
00, MO30LYBMOO® OOROJLOGOMB, Yy GO
06hgG9LYd0 O Logomadgdo ogzm dom. gL
3O™ME9LO P30380MHEdS LOGIOL doHoMmOO
306 90md9d0L gLBOZMOL, 3MMEIOIGOIMO
oL39gdHadoLY O BLOFJMMMa0YMHo dMIY6H9-
00L 3OmM3OMOLBNBbYdOL. Fomo LOWHIZMO-
060 dgbBogmo 0dmg3d FgLOJMYOM MU,
0bo®99030 300mBomb doommzoL dobomgd
dgmobbdgdoL. (3booo, gb 3960 gobbm®s0-
900, MY 0GMOO BEMOd O dboMggdo 06
00006 ZYMBOHRYMY00.% 03OLMOB, 9O OOE0-
0L 3MBOBOEYg00 gENNOb, MM JoM0 3MIYLO-
30300 096900 3MbBOIBE0OMIYM0. !y dom
06 996900m dbgmo ®HB3IHoO O FMMMEONLO,
BO3mM YO0 OENOOMMOO 030LY, HMT om0 M-
B6oBomagmod 0gbgdo 39moadg MmGogbhotg-
09m0. dgLodOdNLOE, BboMmyxaddd TJgodmagdo
09®00300L 0® 303OGHMMB, MY OO 0969500 PO-
®Yb39MYMBOMO 3MBBOOIBEOOMMAOL M-
6036HYm0 dMMM™ME060.7

00 J90mb3z93030 3bOMYYO0 MOOE OTFMO-
309096 ©o30L gdoobByzghoLmzolb 8603309-
MM306 06BMGAOE0OL, MY OGEIMOO FOB39-
9gmo 06gm®3o300L 3MbBOIBE0OMMOD.
LBMOIO ZMOEBOEIBEOOMMIOL EOEZ0L Zo-
O6H00 0J(393L O30L dEMHYOHBOHOIYI FOMO-
69439HoL 00 LOTYOMYOOL JAYJEOMOE.8 VO®Y-
60@, JZMOWOILE0OMMOd OMaL  BOJHOL

6 Hamilton W. J., 1999. Protecting Confidentiality
in Mandary Mediation: Lessons from Ontario
and Saskatchewan, ,Queen’s Law Journal®,
Spring, p. 569, <http://heinonline.org/
HOL/LandingPage?handle=hein.journals/
queen24&div=19&id=&page=>[11.10.2019].

7 Owen v. Gray. 1998. Protecting the Confidenciality
of Communications in Mediation, Osgoodehalll Law
Journal, vol. 36, november 4, p. 668.

8 Kentra A. P., 1997. Hear No Evil, See no Evil, Speak
No Evil: The Intolerable Conflict for Attorney-
Mediators Between the Duty to Maintain Mediation
Confidetiality and the Duty to Report Fellow Attorney
Misconduct, ,,BYU Law Review®, 722. <http:/
heinonline.org/HOL/LandingPage?handle=hein.
journals/byulr1997&div=31&id=&page=>
[11.10.2019].
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309703690009 JoHob mdaoL 3MH030eM9300.
0900030030 3MbB0EIYBE0OMM®MO0L 30dO60Y,
39606mhxbaL dboGhgmo Fmeob ob yhmoYg-
HOMO900, HMIMYd0(3 BOMOOL JBRYIBYOO O
000L 3odm P6O 0YML EOEIYMO.°
3MbRB0IbE0OMmMMd0L Byommonm 39wo-
0(300L BboMYad0 FPMMOOE 03bgMId 303
3000m30L gobLOZYMGMYd0m 33 IBMdNVEY 30-
0@ LOZOMLYOMOD EOZOZ3T0MHYOY™M 0bH0TYE
0063Mm®3OE00LOE 0.7 FgLOdOTOLOE, 3MbRO-
©90300MMO0L EOE30L 3G0b6(3N30L J0dO60Y,
3900306H™L LOgAOL goOBYzghoLM30L VY3O-
mMydgm0o 06@RM®3AOE00L do3g30LROL MO339-
30890600L dodo, 30600006 dbo?M 900 JBOMbO-
0b bmendg LOZYIMHE® LOLYLHYIODY LOYIOGD.
090003000 EOML YOO 0ymL dodmygbyoy-
om0 oLgmo gdo, GMIgmoE bgmmb JgnbymdL,
0bo6gnddd govdzamo36mb dommM30L (36MO0-
™m0 LOOEYIYIM® 0BTPMGHIOF0O. MIYFBO, (3bo-
000, 3MBRBOIBE00MMOd 06 PY30330MHYdO
00 LOboL BB ME®TOE0OL, HMIgemo Jgodang-
00 9gmbGg dbomobmM3zoL FbmdoMmo oymL ob
bbgo VL3900 dgdom 0YmML FM3M3907YM0.™
3MWbB0IBbE0OMMdd 3900300L 3O M-
39LOL  POMmO3®aLo O  ZObIYYMABIMO
3MA3MBa6H0d O ME0g6H0MYoYMOO 0gom-
396, ®mM3 3dboMmggdL T99JobolL bmdodY
©OxYJdbadmo OHIMLARBYIOM™."? 3MbRBOMYL-
300MIPOHMBO Fbo®ggdL LMOZOBMAIL FMMO-
306H03900L doLOOEYIMmMadm LogMEgL."
LEMGYE 030L Byoemmoom dgLOIMYdIMNO
LOGooL ygzgmo odLYdOMO oMgdmadoL gy-

9 Kimberlee, K. Kovach, 2004. Mediation Principles
and Practice, third ed., , Thomson West”, 263-
264, bodbmdoob:  ©ogal
0@@3&)50@03@0 60(90633300[) 5030(*)50@3(4)0
39b@H®o, 2013. dgoogool Lodobmemgddogo
do, mdoemobo, 24.

10 Wykoff A., 2016. Mediation & Confidentiality, ,,Bond
University Student Law Review®, Volume 4, 2.

11 Rabe S., Wode M., 2014. Mediation, Heidelberg, 19.

12 Protecting Confidentiality in Mediation, ,,Harvard
Law Review*, vol. 98, no. 2, 1984, 441.

13 Zhao Y., Koo A.K.C., 2011. The Development of
Legal Protection for Mediation Confidentiality in
Hog Kong. ,,Common Law World Review®, 264.
<http://heinonline.org/HOL/Page?handle=hein.
journals/comlwr40&div=17&g_sent=1&casa_
token=&collection=journals>[11.12.2018]

800’)00')02)3@00

MOMOOE O LOBYIZMOObOE Fobbomao.
dboMgnd0 ALFYE MO O WMOMOE V3bgmmyb
06Mm®AO300L, 3000006 0gzm ®BI900,
O3 39003000 3OMEYLAO gVd7MO306907-
MO 06M®IOE00 06O 096900 dom BobooMm-
80093 3090ygbgdymo.™

090003000 @OML 3WOEBOIHBEOOMMOO
3900900 399bmL bbgoOLbgd Lobob 0bym-
3033000, 3ob3bOMYdY0L, THIMMO3009090-
LO MY FMIO3OMHO3YO0LOL TboMggdal dogM
30077m03690790m ©9HomgoL." gb 3mMbo(393900
890dm900 0ymb 3g®dm bobLoomoL 06 303
39030309L 39HLMBOMIYEOH 0BRMEGTOEOOL.
39L000B0LOE, dMVO godmMo3bymo, 39E00-
300L EOML 3M3Y6030300L FM3Y39L 30MoO-
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RESUME

The work is dedicated to specific legal regime of confidentiality pro-
tection in the mediation process. To this end, not only the scope of the
concept of confidentiality is explored, but also the peculiarities of its
protection in mediation and in court. Legislative news and the stan-
dards recognized by the law “on mediation” is analyzed in this context.

It is noteworthy, that due to several factors mediation becomes
especially attractive for business in a pandemic conditions: unlike
hearing the case in court, mediation is fast, cheap, calm, flexible and
effective dispute resolution process aimed at maintaining the current
relationship between the parties through mediation confidentiality.
Given the confidentiality of the mediation process, the parties have a
legitimate expectation that the information they disclose will remain
confidential. It is confidentiality that empowers the trust of the parties
towards mediation.
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At the same time, analysis of the law reveals
that confidentiality is not absolute during media-
tion and it may be restricted in certain exception-
al cases. Taking into account European experi-
ence and the obligations under the Association
Agreement in Georgia was accepted the law “on
mediation” in which it was formed exceptional
cases of confidentiality restrictions. Moreover,
disclosure of confidential information is consid-
ered justified in exceptional cases if the precon-

NOTES:

ditions established by law are met. It is advisable
to evaluate the given cases as carefully and indi-
vidually as possible. In this way, it will be ensured
that the restriction of confidentiality, on the one
hand, directly affects the areas defined by law,
and on the other hand, as a result of its misin-
terpretation will not lead to the extension of the
exception to the restriction and thus violate con-
fidentiality.
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AOIMBOMZOMN*).  FgLododobo OMHLYdMOL
m9aoMmodxdo d0dboL domBazoL BO3MadO®
0%0myo30 LOTYOMYLY, GVEFO6OE LOGAML
©030LMgd0m 30HL OO 9OHMIYYdY JOgOYO6O-
®H0ObM0od. JogyboMmHoobmool Jgdmymazom
306MH0L LOZYIOMYO0L JBENYOd Jgodmadd 0d0-
99 39(ho© 890030 mL 306 gL 30B6OL dom-
6930L0M300L LOZIOG®OLO 0g69d0MEO.

©abdaby

MmoMHLYOY, 30OHM36900L MO30LYBOMO Fo-
6300000900, MOBOLEMO MO, MY LOZYIMGJdO
MO30LYIWOMO O IJFMZOHOHOIMO LOdDMFO-
@M9d0L LOBYOLO, WYBOOTYoHYEHO WobY-
09mM9d9000. 30bmba, LOLOTOGOMMM FOEO-
6Y390H0 0900, 0EIN60LHGOEOIMO dIHO, MY
30603900 06 6o bgmymxymagL 03 MoMy-
09mM9a090L. MoMLYOOL, 30 M36900L MOZOLY-
QBOMO 3Ob30MmOM9d0L, MOBOLEMOIMOOL ©O
LOZYOMYOOL JBMYOJOO MZOMIYMPWOOOO.
306H™M369000 MO30LYBOMO O630MOMHJOOL,
0MOBOLEMGOMAOL, MY LOZYMGYOOL JBMYd0L
390503030 3904700 FbMMMEO JBRO™ ToMo-
a0 LOBMFOOMYOMH030 06HYMJLOLOMZOL. 03
JIBRMYOOMmO J9dMmIY30L LOTHOMYOgd0 YOO
0oymb  3OHM3mMO3oYmo, domo  JgdmIO30L
30%06900LO. ®my JgLodmMmgdgmoo JgdMIE30L
00060L 30MBY30 BOZMYoOE IDMIYO30 LO-
dgomagdom, LEMGgE 3oLO goamygb900 YOO
0mbaL.

R0BO3IM0 3060L gogIgboMm0obmdd 30-
Hm3b6900Lb  MOZ0LYBOMO  FOBZOMOMYOOU,
oLY39 LOZYIMHGGOOL JBMIGOOL HYOTOBOE0OL
LOTYOINYOOL. JOgOYBOEOOBMOO OGOL YOO,
30630 LOZYJMOMO brdom O IMJIgEIdom
390d06mML O OBObMGF0YEMML JBRGOHd0
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000. ©O0133909mM0d0  oLIG0TNBOFOYMO®
J8907060M006mMd0L 39dMY®30.
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RESUME

Within this article we’ve considered the disposition of the Article 16
of the Civil Code of Georgia, it's aim and connection with human rights
protected under the Constitution.

After analyzing case law and scientific literature, it seems that it is
possible to limit the legal capacity of a person at the age of majority,
if the adult abuses alcohol or narcotic substances and by doing so,
puts his/her family in material hardship, however, it's unclear why it is
necessary to limit legal capacity for only alcohol and drug users. Mean-
while, Georgian legislation, with other means of law obliges person to
care for his/her family’s material condition. If a person avoids to under-
take the obligation to pay maintenance, it is possible to force him/her to
pay it according to the desicion of a court. (Court can demand a person
to fulfill the obligation to pay maintenance for his/her family members
in order to prevent material hardship).
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The purposes of provisions which are limiting
legal capacity are vague (GCC Article 16, Chap-
ter of Special Proceeding of Civil Procedure
Code of Georgia), it's possible to protect family’s
material condition without imposing these mea-
sures while not limiting person’s constitutional
rights.

In the article, we’ve also discussed the prem-
ises of limiting legal capacity and consequences,
when there is a possibility of violation of human
rights protected by the constitution such as: hu-
man dignity, right to free personal development,

right to equality and right to property.

It is possible that family members may be en-
gaged in material hardship not only by the per-
son who has an addiction to alcohol and drugs,
but also by a person with no such characteristics.

Accordingly, it is wrong and unequal to limit
legal capacity only for persons, which have an
addiction to illegal substances and alcohol. Be-
sides, the achievement of the legitimate aim, un-
der the GCC Article 16, is possible by the less
intrusive measures.
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