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STRUCTURE, CONTENT
ANALYSIS AND DIMENSIOLOGY*
OF AVICTIMOGENICSITUATION

Mindia Ugrekhelidze

PhD in Law,
Professor at Caucasus International University (CIU)

KEYWORDS: Victimogenesis, Victim resistance, Dimensiology

1. METHODOLOGICAL PRELIMINARY

A necessary condition for effective victimologic prevention of crime
is to identify the factors of individual victimisation and establish a
mechanism for their interaction in a victimogenic situation. This task
must be resolved on a fundamental methodological basis, according
to which an individual criminal behaviour arises from the interaction
of personality (individual) and specific life situation. But it is necessary
to differentiate and further specify this provision in each specific case,
comprising a victimogenic situation. This particular variety of crimino-
genic situation always implies that a specific victim of the crime is one
of the main characters of the criminal drama, along with a perpetrator,
not just as the target of the offense, but as an actor who, by his/her
behaviour and special personality, objectively contributes to the com-
mission of the crime against him/her.

Consequently, in a victimogenic situation, an offender’s behaviour
interacts with an inadequate personal selfmanifestation of the victim
which leads to a crime. It is not hard to see that one of the main fea-
tures of the victimogenic situation is an “abundance”, a certain “redun-

* The neologism “Dimensiology” is used in the essay as a special term to express
the spatial dimension of the subject matter of victimogenic situations. In this regard,
the term “Phenomenology” will be its closest analogue, but without mentioning
the spatial nuance. See M. Ugrekhelidze “The Phenomenology of Post-Criminal
Emotional Feelings”, Journal “Law and the World”, 2017, No7, p. 29.

Mindia Ugrekhelidze



#14, 3s0bo,2020

Mindia Ugrekhelidze

dancy” of the subjective factor in the genesis of
the crime.

2. STRUCTURAL LACE-FRAME

In the situation described above, the task of
prevention is complicated for two reasons: the
first is the need to neutralize not one, but two
completely independent sources of harmful be-
haviour. And the second reason is that both of
these sources by their nature are subjective.
However, subjective factors are difficult to pre-
dict and then prevent. Two sets of subjective fac-
tors with such a coincidence greatly complicate a
victimogenic situation and impede its prediction.
When mentioning an offender and his/her victim
as subjective factors of victimisation, it should
be kept in mind that the term “subjective” is only
conditional here. Subjective factors can be per-
ceived as much as we can imagine each of them
independently, without interrelation. But since a
crime is not the result of mere coexistence of the
perpetrator and the victim, but the outcome of
their very complicated interaction, therefore, the
importance of each of them can be clarified only
after finding out how they correlate with each
other in the process of interaction.” No one in the
literature has argued that a victim of the crime is
an indivisible element of the objective situation
where an offender commits his/her criminal activ-
ity. It cannot be really denied. But the other side
of the question is equally important: are, in partic-
ular, the behaviour and personality of an offender
treated as a part of the objective situation? Such
an issue may naturally be raised for further anal-
ysis of a victimogenic situation where the victim
is as active as the perpetrator. We believe that a
key “author” and “subjective source” of the crime
within the system of the perpetrator-victim is not
only the perpetrator. The latter is also an objec-
tive element of the victimogenic situation with re-
spect to the victim. In this dimension, it becomes
clear that the perpetrator and the victim in a vic-

1 Meier B.-D., Tater-Opfer — Ausgleich und Wiedergut-
machung im allgemeinen Strafrecht, jus. 1996, S.
431.

timogenic situation play an external role of the
objective factor in relation to each other. At the
same time, each of them retains the quality of
the “creator” of the crime, its “co-author”, the first
one falling within the framework of both so-called
“joint culpability”, and the second one — predomi-
nantly only in the sense of “concausation”. How-
ever, this only partially reveals the dialectical in-
terrelationship between objective and subjective
preconditions of victimisation. The next step in
the study of this interrelationship is to clarify the
specific nature of the circumstances that char-
acterize an offender, on the one hand, and the
personality and behaviour of the victim, on the
other hand.?

3. THE VICTIMISING ROLE
OF THE FACTOR ORIGINATED
FROM AN OFFENDER

During the victimologic description of an of-
fender, it is necessary to identify one of his/
her personal characteristics, which is usually a
specific factor of victimisation. At present, it is
somehow doubtful that all the personal qualities,
characteristics or attributes of an offender, direct-
ly affecting the process of victimisation, can be
named. Therefore, it is very difficult to completely
differentiate and classify them in terms of creating
a generalized model of the mechanism of their
impact on the victimful behaviour. Nevertheless,
there is still considerable empirical evidence that
different perpetrators show (more or less) differ-
ent abilities to resist, be exposed to, or be af-
fected by influence of the interaction between a
particular situation and a victim in a victimogenic
situation. In other words, some people are less
affected by very attractive or, conversely, deter-
rent factors, in general, by “situational tempta-
tion”, compared to others. Obviously, a universal
significance cannot be given to this ability or fea-
ture of an offender, which may conventionally be
called victim resistance. However, from the point
of view of victimologic prevention and theory,
it is necessary to consider its importance even

2 Ibid., 48.
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for impertinent (provocative) behaviour of a vic-
tim (affected crime; exceedance of the limits of
self-defence), which have a predominant share
in the overall structure of victimful delinquency.
In such a case, it is very important that the per-
petrator “does not follow”, “escapes from”, and
“resists” a victim’s provocative action, which is
a subjective characteristic of the offender’s per-
sonality, which we have called victim resistance.
This feature largely determines the real possibil-
ity of a victim-provocateur, as well as the degree
of intensity of the crime committed against him/
her. In this regard, it is also an objective factor of
victimisation, a kind of conditio sine qua non...
This once again shows, in a more crystallized
form, the organic connection between the objec-
tive and subjective factors of victimisation.

4. THE CONTRIBUTION

OF VICTIMISING FACTORS
ORIGINATED FROM A VICTIM
HIMSELF/HERSELF

The following is a brief analysis of the victim
and his/her behaviour. When distinguishing the
subjective features of the victim, it is not neces-
sary to return to the aspects of the issue already
studied.® Their classifications are already known
and simply, it can be filled with: I-relatively sta-
ble (permanent, dispositional); Il- variable with
two main groups of transitional features. The first
group will include personality features, charac-
teristics, or traits such as temperament, emo-
tionality (stiffness and balance), mental pathol-
ogies and anomalies, ethnic views, level of legal
awareness, social and value orientation, etc.
The second group may include moods and spir-
its, temporary health disorders, fatigue, biorhyth-
mic impairment of psycho-physical strength, etc.
Such a classification has not only cognitive val-
ue; It is also practically valuable because it helps
to rationally plan victimologic prevention (for ex-
ample, professional-technical selection; carrying
out educational or medical activities, etc.) and to

3 For more details see Maeck M., Opfer and Strafzu-
messung, Stuttgart, 1983.

determine the degree of culpability of the offend-
er in order to individualize punishment.

A victimful behaviour in a victimogenic situ-
ation must be evaluated objectively as well as
subjectively. Both of these substantively differen-
tiate the victim’s behaviour from the offender’s
action.

e Subjectively, a victimful behaviour may be
both culpable (intentional, negligent) and
non-culpable. Therefore, unlike an offend-
er’s behaviour, culpability is not a neces-
sary element of the victimful behaviour.
And if, nevertheless, the so-called “culpa-
bility of the victim” in the recent past often
was referred to as a necessary component
of every victimogenic situation, due to the
lack of special terminology at that time,
this was done conditionally; This expres-
sion contained a much broader meaning,
which implied almost all cases of causal
conditioning on the part of the victim. In
this regard, it would be better to complete-
ly refuse the use of the term “culpability of
a victim” and replace it with the term “vic-
timful behaviour”. That's what happened.
Consequently, a victim’s behaviour is not
victimizing only if it does not cause or sim-
ply does not contribute to the commission
of a crime. This does not fully mean that
the identification of culpability, in the sen-
su stricto of this word is superfluous in the
victim’s action. It is rather necessary, first,
to resolve the issue of liability of the victim
himself/herself and, secondly, to determine
the degree of culpability and responsibility
of the perpetrator.*

e Obijectively, a victimful behaviour may be
simply dangerous (risky) when it creates
conditions or poses a real threat of harm
to the victim himself/herself (e.g., defiant
behaviour of a woman that evokes erot-
ic passions in a man); Or even socially
dangerous when it creates conditions or
poses a real threat to the interests of oth-
ers, including the offender (for example,

4 See Ebert U. Verbrechensbekampfung durch Opfer-
bestrafung? JZ, 1983, S. 640.
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an unlawful attack on a person, which has
led to an affective state of the person).
It is very important to find out whether a
victimful behaviour was dangerous (risky)
or socially dangerous, in terms of both
prevention and criminal law to address
the victim’s responsibility.® This is under-
standable because criminal measures
cannot be applied to a victim if his/her
actions were not socially dangerous. In
addition, the degree of social danger of
the victimful behaviour must be identified
in each case, because the crime is main-
ly separated from other types of lawful or
wrongful actions by this criterion (Criminal
Code of Georgia, Article 7(2)).

5. THE ESSENCE
OF A QUANTITATIVE DIMENSION

It is recognized that the degree of danger of
a victimful behaviour collaterally affects the re-
sponsibility and punishment of a person, through
the influence of the offender’s behaviour on the
degree of social danger.® We can easily agree
that a victimful behaviour increases the proba-
bility, chance, and danger of committing a crime
against a victim. But the danger of committing
a crime and the social danger of the crime as
such are not identical things. Therefore, in our
opinion, a universal mechanism for influencing
the responsibility and punishment of the offender
through a victimful behaviour is not the degree of
social danger of criminal behaviour, but the de-
gree of culpability of the offender that is a moral
and legal expression of the degree of his/her free
will in each specific case of the crime committed.

Even if social danger implied guilt, it would
no doubt be superfluous to further clarify the
concept that the danger of victimful behaviour
influences the individualization of punishment.
But the practical significance of separating these
categories from each other will become clear if
we recall that socially dangerous actions some-

5 Ibid., 641.
6 Maeck M., Op.cit., S. 172.

times may not be imputed to an individual at all.
Articles 33 and 34 of the Criminal Code of Geor-
gia clearly state the possibility of non-culpable
commission of a socially dangerous action. But,
if the action is both dangerous and culpable at
the same time, then the degree of culpability of
an offender (subjective element) may be affect-
ed by not only the social danger of the criminal
act (objective element) but also by the danger
of victimful behaviour or social danger (objective
element). Accordingly, the connection between
objective and subjective factors in a victimogenic
situation is much more complex and deeper than
in ordinary cases.

6. THE SPACE
OF VICTIMOGENESIS
AND EXPECTATIVE NORMS

Finding out how a victimful behaviour cor-
relates with legal or other social norms, serves to
further clarify the objective content of the victim’s
behaviour. The above understanding of victimful
behaviour helps us to solve this problem.

As mentioned above, a victimful behaviour
is either dangerous, that is, risky for a victim as
such or socially dangerous, that is, jointly dan-
gerous for many others, and perhaps, inter alia,
for the victim as well. Such understanding of ob-
jective content of victimful behaviour involves a
wide range of cases that may contradict not only
with legal and moral norms, but also with oth-
er types of social norms. Such are, for example,
customs, including outmoded, harmful customs
(e.g. blood feud, bride-price, etc.), traditions (trib-
al, family, friendly, criminal, etc.), rules of cultural
behaviour, norms of care and prudence, etc. If
these norms in society or in microsocial groups
were always in harmony with legal or moral
norms, the problem would be easily solved: then
we could confidently say that dangerous or so-
cially dangerous victimful behaviour within its
content may be unlawful (wrongful) or immoral.
It was this point of view that prevailed in Soviet
legal literature, which was not completely erad-
icated in the former Soviet Republics. Namely,
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a victim’s behaviour is characterized as “nega-
tive», “improper”, “wrong”, “indecent’, “rebuk-
able” or «reprehensible”.

But the case is much more complicated be-
cause some social norms either clearly contra-
dict moral and legal principles (e.g., blood feuds
and the custom of bride-pricing), or are not even
directly related to the moral or legal content of
social prohibitions and requirements, for exam-
ple, personal safety standards warn people not
to harm just themselves, but not the others. In
this way, they do not completely lose the purpose
of regulating human behaviour and fully function
in the limited but fully defined areas of life and
activities of citizens — for example, in the middle
and small social communities. Failure to comply
with such norms by those directly affected may
easily become a determinant or contributing fac-
tor to the commission of a crime.”

Expectations of the members of the rele-
vant social group play a crucial role at this mo-
ment, who, by virtue of custom or tradition, tend
to assume that the relevant category of people
will behave in accordance with the expectative
norms tailored to a particular situation. These
norms may be called expectative in the view that
it is they who have a crucial orientation commit-
ment to find out what is and what is not expected
from an individual regardless of the social group
(community) to which he/she belongs and what
are the specifics of the situation. And if expec-
tations are not met, some kind of “sanctions” —
collective or individual — may be applied to an
actor. Such sanctions are sometimes manifested
in an unlawful act in response to the violation of
expectative norms and as a result, the actor be-
comes the victim of the crime. A clear example
of this is the well-known case of a newly wid-
owed young lady being brutally beaten and tor-
tured in one of the remote mountain villages for
refusing to be dressed in black until her death, in
contradiction to local customs. The denial of the
victimity of such behaviour due to the fact that
they do not contradict moral or legal norms, but

7 See Ugrekhelidze M. The Importance of the Degree
of Culpability for the Individualization of Punishment,
“Soviet Law”, 1978, Ne6, p. 55.

are inconsistent with the expectative norms of
certain micro-social groups (and therefore, with
the subjective expectations), would meant over-
looking and ignoring the obvious facts. No less
well-substantiated is the victimity of behaviour
that violates the personal safety and wellbeing
rules (for example, leaving an apartment unat-
tended for a long time or without proper alarm).
This violation is more a technical deficiency in
behaviour than a legal or moral sin. Because of
all above, it is not surprising that the causal role
of the so-called “culpability of the victim” in judi-
cial practice is not necessarily related to a neg-
ative moral or legal assessment of the victim’s
behaviour.® This is confirmed by the practice of
the Supreme Court of Georgia, whose rulings
and resolutions often stated that “when passing
a sentence, a court shall take into account the
role of a victim’s behaviour in the result of the
criminal act (italics mine — M. U.).°

7. RECIPE FOR SUCCESS:
DYNAMIC BALANCE BETWEEN
RIGID SUBJECTIVE AND LABILE
OBJECTIVE FACTORS

IN A VICTIMOGENIC SITUATION

In conclusion, we must study and consider
a victimful behaviour in the broad context of its
relation to any social norms, and not only in the

8 Ibid., 21.

9 Judgement of 8 July 1968 issued by the Plenum of
the Supreme Court of Georgia on the case of |.K.
See “Bulletin of the Supreme Court of the Georgian
SSR”, 1969, Ne1, p. 14. See also “The Herald of
Justice”, 1994, Ne2, p. 17, where paragraph 29
of Judgment Ne5 of the Supreme Court of the
Plenum of 6 July 1994 on the Case of Intentional
Murder states: “It is extremely important to correctly
assess the victim’s behaviour in order to choose a
proportionate, fair punishment for the offender. If
the victimful behaviour is substantiated, at the time
of sentencing the court must take this circumstance
into account as a mitigating circumstance of lesser
responsibility for the lesser degree of culpability”.
The subsequent judicial practice of Georgia
confirms, deepens and develops this tendency,
according to which a victimful behaviour of the
victim (italics mine-M. U.) is considered to be a
mitigating circumstance if the limits of self-defence
are exceeded (See Decisions of the Supreme Court
of Georgia, 2005, Ne4, p. 13-14.).
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context of its conformity with the moral and le-
gal requirements.' This will enable us to raise
and resolve the issue on the following concep-
tual basis: whether an individual victimisation is
a result of a kind of inconsistency between the
rigid subjective expectations of a social group
(or community) and the labile situation in which
a potential victim suddenly manifests himself/
herself? In my opinion, there is a reliable basis
for such assumption, and then there is a clear
need to strike a dynamic balance between ob-
jective and subjective factors in the social envi-
ronment through early prevention. To this end,
all the preventive efforts may be implemented
in two main strategic directions: I-Maximum ap-
proximation of the deviant social expectations
of individual social communities (associations)
with the general social (moral, legal) standards;
lI-Identifying the most typical forms of victimful
behaviour, imposing social control on them and
developing flexible measures for appropriate
prevention.*

ABSTRACT

e Victimogenic situation is a private variety
of criminogenic situation where one of the
main actors of the criminal drama, along
with a perpetrator, is a specific victim of
the crime, though being not merely a
target of the crime, but the person who,
thanks to his/her behaviour and particular
personal characteristics, objectively con-
tributes to the commission of the crime
against himself/herself.

e The study of a victimogenic situation and
appropriate prevention must be based
on a consistent methodology, according
to which an individual criminal behaviour
arises from the interaction of personality

10 See Schiunemann B., Zur Stellung des Opfer im
System der Strafrechtspflege, NStZ, 1986, S. 437.

* The above essay was specially prepared for the
International Victimological Conference, which was
to be held on 29 May this year in Tbilisi under the
aegis of the Georgian Academy of Criminology
Sciences, but was not carried out due to a sudden
pandemic and appropriate restrictions.

(individual) and a particular real-life situ-
ation.

A victim in the victimogenic situation is al-
most as active as the perpetrator. There-
fore, it is necessary to investigate the
specific nature of the circumstances in
this strange tandem of “perpetrator-vic-
tim”, which characterises the personality
and behaviour of the offender, on the one
hand and the personality and behaviour
of the victim, on the other hand.

The victimological characterisation of an
offender makes it necessary to identify a
personal characteristic, which is usually a
specific factor of victimisation. Such de-
termining factor is victim resistance, that
is, the dispositional ability of the offender
to resist, endure, evade, and not to give
way to be tempted to commit a crime to
the detriment of the alleged victim of the
crime.

A victimful behaviour in a victimogenic
situation must be assessed both subjec-
tively and objectively. From a subjective
point of view, the victimful behaviour may
be either culpable or non-culpable. As for
an objective assessment, the victimful be-
haviour may be simply dangerous (risky)
when it creates the conditions or poses a
real threat of harm to the victim himself/
herself; or it may also be socially danger-
ous (unlawful) when it creates the condi-
tions or poses a real threat to the interests
of others.

The universal mechanism for influencing
an offender’s responsibility and punish-
ment through a victimful behaviour is not
the degree of social danger of criminal
conduct, but the degree of culpability of
the offender that is a moral and legal ex-
pression of the degree of his/her free will
in each specific case of the crime com-
mitted.

We consider the victimity of such conduct,
which violates not only the moral and le-
gal requirements, but also the expecta-
tive standards, for example, the protec-
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tive rules of personal safety and welfare
(negligent abandonment of a child or any
other good; neglect of alarms, etc.), to be
fully recognised. In this regard, a long-
term tradition of Georgian judicial practice
is worth mentioning.

It follows from the above stated that in-
dividual victimisation is the result of a
discrepancy between the rigid subjective

expectations of a particular social group
(community) and the unstable situation
where a potential victim presents himself/
herself inadequately. That’'s why, there is
a clear need to strike a dynamic balance
between objective and subjective factors
of the victimogenic situation through early
prevention.

Mindia Ugrekhelidze
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INTRODUCTION

Only 2% of roughly 80,000 persons charged with crimes in 2018
in federal court in the United States of America had their cases heard
by juries of their peers. In those trials, 83% of defendants were con-
victed and 17% were acquitted. Approximately 90% of criminal cases
are resolved by way of plea agreement and sentencing with only 8%
dismissed.” The percentages of jury trials and plea agreements are
roughly the same at the state level. Civil cases are also tried by juries
but are not the focus of this article.

The jury trial has a long history in the world which this article sum-
marizes below. Specific attention is given to its importance in the for-
mation of the government of the United States of America. The right
to trial by jury in a criminal case in the United States has not changed
significantly since it was included in the Bill of Rights in 1791 and ap-
plied to all states and territories in 1868.

1 Gramlich J. Only 2% of federal criminal defendants go to trial, and most
who do are found guilty, official link on web site: https://www.pewresearch.
org/fact-tank/2019/06/11/only-2-of-federal-criminal-defendants-go-to-trial-and-
most-who-do-are-found-guilty/.
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This author believes that the right to trial by
jury preserves a fundamental human right under
rule of law even when rarely used by the criminal
defendant. In this article the author aims to as-
sess whether the criminal jury trial should remain
a fundamental part of the American legal system
by cogently discussing the major advantages
and disadvantages of trial by jury.

HISTORY OF CRIMINAL TRIAL
BY JURY

The jury trial system has its roots in antiqui-
ty. First recorded evidence of the jury system is
found in Athenian law and described by Aristotle.
The following timeline generally describes the
development of trial by jury as follows:?

e (c. 350 BCE) The Athenian jury system

In descriptions of the Athenian system of law,
written around 350 BCE, Aristotle describes the
use of a jury system. Jurors are selected at ran-
dom and assigned to courts at the last minute,
probably to prevent bribery, and after hearing
the case from both sides, they cast their vote by
dropping a ballot into one of two jars. Jurors are
expected to know Athenian law already.

e (c. 950 CE) Norway’s system of things

Around 950 CE, Norway establishes a sys-
tem of things, where farmers can set laws and
convict people of breaking them. The main things
are Borgarting, Eidsivating, Gulating and Frostat-
ing, but smaller courts exist throughout the coun-
try. These are some of the earliest instances of
a jury system, and England and Scotland later
adopt similar systems.

e (997 CE) The Wantage Code

In 997 CE, King Aethelred of England issues
the Wantage Code, an early English law code
written in Old English. Using Scandinavian vo-
cabulary, the code features perhaps the earliest
description of a jury of presentment to decide
cases, as well as regulations for trial by ordeal,

2 Development of the Jury System Timeline, official
link on web site: https://www.softschools.com/
timelines/development_of_the_jury_system_
timeline/374/.

which assumes God will intervene for the inno-
cent.
e (1155 CE) Henry Il of England’s early jury
system
When Henry Il ascends to the English throne
in April, 1155 CE, he reforms the Norman gov-
ernment by weakening the feudal ties of pow-
erful English and Norman barons. Among other
changes, he replaces local laws with a system of
common law, which includes trial by jury. Previ-
ously, English courts used the old Germanic cus-
tom of trial by ordeal or battle.
e (1166 CE) The Assize of Clarendon jury
system
In 1166 CE, Henry Il sets forth a series of
ordinances called the Assize of Clarendon that
establish the jury system systematically through-
out England. Aiming to improve criminal law
procedures, the Assize creates the presenting
(or grand) jury of 12 men in each hundred and
4 men in each township. This jury informs the
King’s judges of serious crimes committed in lo-
cal districts. Jurors are supposed to collect infor-
mation on the accusations before meeting.
e (1215 CE) The Magna Carta guarantees
judgment by peers
When King John signs into law the Magna
Carta on June 15, 1215, he guarantees that no
free man will be punished without “the lawful judg-
ment of his peers.” This guarantee restricts the
judicial power of the king. While the jury system
is already in use, the Magna Carta inspires later
governments to see trial by jury as a basic right to
protect citizens from arbitrary government.
e (1215 CE) The Fourth Lateran Council
bans trial by ordeal
Pope Innocent Il calls the Fourth Lateran
Council to convene on November 11, 1215, and
by the end of the counsel the church bans cler-
ical participation in trial by ordeal. Without the
church’s sanction, trial by ordeal drops in use.
Most of England now turns to the jury system,
already in use in assizes.
e (1275 CE) First Statute of Westminster
makes jury trial compulsory
Edward | holds a parliament at Westmin-
ster and issues the first Statute of Westminster

David C. Kolbe
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in 1275 CE. This ordinance alters land law and
makes trial by jury compulsory in criminal cases.
The rest of Edward’s ordinances amend the un-
written common law in England and remain ac-
tive for much of the Middle Ages.
e (1670 CE) Bushel’s Case determines that
jurors cannot be punished for their verdict
In November 1670, two Quakers, including
William Penn, are arrested for unlawful assem-
bly. In the subsequent trial, the jury submits a
verdict of not guilty, and the judge demands ju-
rors pay a fine for contempt of court. Juror Ed-
ward Bushel refuses to pay, and Penn protests
that the decision violates the Magna Carta. In
Bushel’s subsequent petition for justice, the court
rules that jurors cannot be punished for their ver-
dict as long as they have acted properly.
e (1733 CE) The trial of John Peter Zenger
in the United States of America
In 1733 CE, German immigrant John Peter
Zenger is accused of libel, for printing unflatter-
ing articles about the royal governor of the Amer-
ican colony of New York. In the subsequent trial,
the jury returns a verdict of not guilty, in an at-
tempt to protest the rule of an unfair governor.
This trial also establishes the American right to
freedom of the press.
e (1798 CE) Trial by jury is established in
Germany
Germany’s first modern jury system is estab-
lished in the Rhenish provinces in 1798 CE, with
a court of 12 citizens. As the monarchy takes
power, this system is gradually pushed back
in favor of a more tyrannical system of justice,
where judges wield most of the power.
e (1804 CE) The Napoleonic Code estab-
lishes jury trials in France
The Napoleonic Code goes into effect on
March 12, 1804, and establishes clearly written
civil laws to replace feudal laws in France. The
Code strongly influences other legal systems in
developing countries. It supports jury trials (or
petit jury), but avoids implementing a grand jury.
e (1733 CE — Present) The jury trial in the
United States of America
In the United States the right to vote and the
right to a jury trial are considered the two funda-

mental rights which most effectively reflect de-
mocracy. One of the American founding fathers,
John Adams, once wrote:

‘Representative government and ftrial by
jury are the heart and lungs of liberty. Without
them we have no other fortification against being
ridden like horses, fleeced like sheep, worked
like cattle, and fed and clothed like swine and
hounds.™

Another founding father, author of the Dec-
laration of Independence and later president,
Thomas Jefferson, wrote:

“I consider trial by jury as the only anchor yet
imagined by man, by which a government can be
held to the principles of its constitution.™

Perhaps the most significant case in Amer-
ican jurisprudence by which the right to trial by
jury was affirmed is the case of John Peter Ze-
nger (mentioned above). Zenger was a publish-
er who wrote a column in his weekly newspaper
criticizing the New York British Royal Governor
William Crosby. Governor Crosby had Zenger
arrested and imprisoned for the crime of libel. In
1735, Zenger was tried before a jury of his peers
and was found not guilty. The jury reasoned that
because he printed the truth, he could not be
held guilty of libel. Zenger’s case demonstrated
the power of a jury of peers’ ability to thwart the
tyranny of a government official. Furthermore, it
guaranteed freedom of the press and became
one of the foundations by which the American
Revolution took place just 41 years later.®

By 1774 the American colonials, in anticipa-
tion of separation from Great Britain, met at the
First Continental Congress in Philadelphia. The
Congress resolved that the colonials were enti-
tled to “the great and estimable privilege of being
tried by a jury of their peers in the vicinage.” In

3 Zouhary J. Jury Duty: a Founding Principal of
American Democracy, 2020. Civil Jury Project, New
York University School of Law, official link on web
site: https://civiljuryproject.law.nyu.edu/jury-duty-a-
founding-principal-of-american-democracy/.

4 Thomas Jefferson quotes, official link on web site:
https://www.azquotes.com/author/7392-Thomas__
Jefferson/tag/jury.

5 White BA, 2017. Trial by Jury “Inherent and
Invaluable” official link on web site: https://www.
wvaj.org/index.cfm?pg=HistoryTrialbyJury.
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1776, Thomas Jefferson, in the Declaration of
Independence, asserted this charge against Brit-
ain’s King George llI:

‘Depriving us in many cases, the benefits of
trial by jury.’®

Subsequent to the Declaration of Indepen-
dence, each colony was required to write its own
state constitution, all of which were based upon
the rights outlined in the Magna Carta and the
British Bill of Rights and included the right to jury
trial.” The United States Constitution was devel-
oped in 1777 and subsequently ratified on June
21, 1788. On September 25, 1789 the first ten
amendments to the constitution were created
and subsequently ratified by the states on De-
cember 15, 1791. The 6" amendment provides
the right to a speedy, public, and impartial trial by
jury. Specifically, it reads:

In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an
impatrtial jury of the State and district wherein the
crime shall have been committed.®

The 14" amendment, ratified on July 9, 1868,
assured that the federally protected 6th amend-
ment right to trial by jury was a right available to
persons in all states and territories.® The right to
trial by jury in a criminal case in the United States
has not changed significantly since 1868.

DISADVANTAGES OF CRIMINAL
TRIAL BY JURY

There are numerous disadvantages in trying
a criminal case before a jury. However, the au-
thor focuses on three predominate ones here:
bias, income inequality, and ignorance of the

6 Declaration of Independence, 1776, official link on
web site: https://www.archives.gov/founding-docs/
declaration-transcript.

7 White BA, 2017. Trial by Jury “Inherent and
Invaluable”, official link on web site: https://www.
wvaj.org/index.cfm?pg=HistoryTrialbyJury.

8 Bill of Rights Transcript, 1789, official link on web
site: https://www.archives.gov/founding-docs/bill-of-
rights-transcript.

9 6" Amendment to the United States Constitution,
1868. National Archives and Records Administration,
official link on https://www.archives.gov/founding-
docs/bill-of-rights-transcript#toc-amendment-vi.

law. The first is rooted in the jurors’ pre-con-
ceived notions. The jury system is designed, in
the ideal, to minimize bias and encourage the
jury panel to make its decision purely based
upon the facts and the law. Theory and reality
sometimes diverge. Inescapably, jurors bring
their biases into the jury proceedings. Gifted
and experienced advocates are able to expose
these biases in the voir dire (jury selection).
Biased jurors can be removed with or without
cause. But in some instances the community
sentiment is so overwhelming that the removal
of every biased juror is simply not possible. Per-
haps the most poignant example of irreparable
community bias in the United States is analyzed
and exposed in the famous American novel by
Harper Lee, “To Kill a Mockingbird”. The story
is that of a young black man accused of rap-
ing a white woman in the early 20th century in
the American Deep South where slavery had
previously prevailed until 1865. Even after the
Civil War and well into the early 1960s, blacks
remained second-class citizens and were sub-
jected to, in effect, apartheid. In Ms. Lee’s epic
novel, the protagonist, Jim Robinson, is ac-
cused of murder. He is represented by attorney
Atticus Finch who, during the trial, exposes the
lies and the false allegations against Robinson.
It is clear to all that he is innocent. Robinson
is called to testify on his own behalf and de-
nies rape but admits to helping a young white
woman move furniture in her home after she
requested his help. When asked why he would
help a white woman, he stated that he “felt sorry
for her”. This was not a crime but was a clear
violation of community standards in the Deep
South. No black man was entitled to feel sorry
for a white woman. Robinson was convicted of
murder, notwithstanding all of the facts and evi-
dence which proved his innocence, based whol-
ly upon the injustice of community bias.”® The
jury in “To Kill a Mockingbird” further demon-
strates a fundamental risk in the system which
is that the jury makes its decision in complete
secrecy, and jurors are never required to dis-

10 Lee H,To Kill a Mockingbird, 1960, renewed 1988.
Published by arrangement with Mclintosh and Otis, Inc.
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close the reasons for their decisions. Thus, it is
very difficult to prove any fundamental underly-
ing bias.

Deeply held biases can be extremely difficult
to overcome because humans suffer from cogni-
tive dissonance. This condition is defined by an
extreme resistance to information contradictory
to personal beliefs, ideals, or values. Prospective
jurors, like all people, come to the courtroom with
deeply held beliefs with respect to crime, judges,
lawyers, and the court system. It is difficult to ex-
pose these biases in jury selection. Furthermore,
the jury selection provides a limited number of
opportunities, also called strikes, to remove
those prospective jurors who most prominently
display their biases. The great danger with juries
is that for some jurors facts do not change their
minds.™

Another potential disadvantage for defen-
dants in the criminal justice system is related to
the fact that the United States has the highest
level of income inequality among its post-in-
dustrialized peers.'? Thus, the vast majority of
criminal defendants lack sufficient financial re-
sources to hire highly skilled and competent trial
attorneys. In the hands of less competent attor-
neys, these defendants are therefore exposed to
a greater risk of conviction at trial to all of the
charges filed without the benefit of sentencing
and charge limitations provided in plea agree-
ments. Alternatively, many defendants are forced
into less than ideal plea agreements. It is without
debate that there is a direct correlation between
poverty, minority status, and injustice within the
legal system.

African Americans are imprisoned at a rate of
more than 5 times the white population. African
Americans and Latinos make up approximately
32% of the United States population but com-
prise 56% of persons incarcerated as of 2015.3

1 Teasdale B. Why Don’t Facts Change People’s
Minds? January 20, 2018, official link on web site:
https://www.varsity.co.uk/science/14447.

12 UN Report: 40 Million in Poverty, US Most Unequal
Developed Nation, June 22, 2018, official link
on web site: https://www.upi.com/Top_News/
US/2018/06/22/UN-report-With-40M-in-poverty-US-
most-unequal-developed-nation/8671529664548/.

13 Criminal Justice Fact Sheet, official link on web site:

Clearly, there is a correlation between criminal
charging and jury conviction rates which weighs
heavily against minorities and impoverished.
Furthermore, studies show there has been a
systematic effort to insure juror bias by excluding
minorities from the jury panel.™

In addition, jurors are almost universally inex-
perienced in the law. Their impressions of the le-
gal system are formed based upon cinema, tele-
vision shows, and books they may have read.
Their ignorance of the law is both a blessing and
a curse. The ideal juror should come into the
proceedings open-minded, willing to follow the
judge’s instructions on the law, and earnestly ab-
sorb the evidence. But the lack of understanding
of the law can lead to confusion and jurors can
be susceptible to being misled by gifted and ar-
ticulate advocates bent on confusing the issues.
In some jury trials the process is far less about
finding the truth than the performance of the at-
torneys and their theatrical attempts to sway the
jurors. Thus the jury trial can devolve into a spec-
tacle at the cost of justice. Perhaps the most vivid
example of this perversion of justice is the case
of People of the State of California v. O.J. Simp-
son. Simpson, a highly gifted athlete and celeb-
rity, was accused of murdering his ex-wife and
a male companion. Simpson employed, through
the course of the ftrial, ten attorneys who were
described as the “Dream Team”. Despite clear
and compelling evidence of guilt, Simpson’s at-
torneys were able to sow sufficient reasonable
doubt in the jurors’ minds so that Simpson was
acquitted. He was later found liable in civil court
for the killings and held to a multi-million dollar
judgment.’ The Simpson trial exposed several
flaws within the jury system: the advantage of
wealth, the advantage of gifted trial attorneys,
and the immense burden placed upon lay jurors
who were subjected to sequestration during the

http://www.naacp.org/criminal-justice-fact-sheet/.

14 Liptak A. New York Times, August 16, 2015,
official link on web site: https://www.nytimes.
com/2015/08/17/us/politics/exclusion-of-blacks-
from-juries-raises-renewed-scrutiny.html.

15 1995: OJ Simpson verdict: 'Not guilty', On this day:
3 October, BBC, official link on web site: http://news.
bbc.co.uk/onthisday/hi/dates/stories/october/3/
newsid_2486000/2486673.stm.
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nearly nine month jury trial. While the jurors were
not necessarily ignorant of the process, they
were clearly vulnerable to the “Dream Team” at-
torneys. The defense theorized that the forensic
evidence was tainted and that Simpson was the
victim of a frame-up based upon racial bias. Most
jurors did not have college degrees and some
critics contend that they did not understand the
forensic evidence.'® Other critics further contend
that the verdict was rooted in racial bias in favor
of Simpson, an African American. One of the ju-
rors, Lionel Cryer, a former Black Panther Party
member, gave Simpson the black fist salute after
the verdict. He later stated that he would render
a guilty verdict."”

The great American writer, Mark Twain, rec-
ognized flaws in the jury trial system, describing
the jury trial process as follows:

The jury system puts a ban upon intelligence
and honesty, and a premium upon ignorance,
stupidity, and perjury. It is a shame that we must
continue to use a worthless system because it
was good a thousand years ago... | desire to
tamper with the jury law. | wish to so alter it as
to put a premium on intelligence and character,
and close the jury box against idiots, black legs,
and people who do not read newspapers. But no
doubt | shall be defeated — every effort | make to
save the country “misses fire”."®

And in another instance Twain stated the fol-
lowing:

The humorist who invented trial by jury
played a colossal practical joke upon the world,
but since we have the system we ought to try and
respect it. A thing which is not thoroughly easy to
do, when we reflect that by command of the law
a criminal juror must be an intellectual vacuum,
attached to a melting heart and perfectly maca-

16 Hutson M, Unnatural Selection, Psychology
Today, 2007, official link on web site: https://www.
psychologytoday.com/us/articles/200703/unnatural-
selection.

17 Coggan D, O.J. Simpson jurors reflect on the
history-making trial in Oxygen’s The Jury Speaks,
Entertainment Weekly, 2017, official link on web
site:  https://few.com/tv/2017/07/22/jury-speaks-oj-
simpson-trial/.

18 Mark Twain quotes, Jury, official link on web site:
https://www.twainquotes.com/Jury.html.

ronian bowels of compassion. — “Fosters case,”
New York Tribune, 3/10/1873."°

Twain overstates the flaws in the jury system
but his points are well-taken. Jurors are ordinary
citizens with varying degrees of intelligence, ed-
ucation, and moral compass and little or no legal
experience who are thrust into the legal arena
and expected to do justice.

ADVANTAGES OF TRIAL BY JURY

There are many advantages to the criminal
trial by jury. First, such a jury trial offers the op-
portunity to educate citizens on how the system
works. While it is true that the vast majority of
jurors come in to the system ignorant of the law,
it is clear that they leave the system highly ed-
ucated. From this experience they are able to
discuss with family and friends how the process
works. For the most part, it is the author’s opinion
from his experience in a substantial number of
jury trials that most jurors leave the process with
a positive view. And one can safely conclude that
these jurors express their experiences to family
and friends who are able, as citizens, to better
understand how the process works.

The jury trial also provides an excellent tool
for prosecutors to learn how jurors think and
what they believe is a just verdict. This is so
because prosecutors may interview jurors after
their service. From these interviews, prosecutors
are able to become highly educated on the best
forms of advocacy and whether the laws they are
endeavoring to enforce reflect community senti-
ment.

Additionally, the criminal jury trial provides
an excellent forum for cross-examination. The
American legal system is adversarial in nature.
Fundamental to the system is the right of a crimi-
nal defendant to confront and cross-examine any
and all witnesses against him or her.?® Cross-ex-

19 Mark Twain quotes, Jury, official link on web site:
https://www.twainquotes.com/Jury.html.

20 6" Amendment to the United States Constitution,
1868. National Archives and Records Administration,
official link on web site: https://www.archives.
gov/founding-docs/bill-of-rights-transcript#toc-
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amination must be considered a fundamental pil-
lar of justice which, when used properly, expos-
es the opponent’s fallacies and brings forth the
truth. Several thousand years ago King Solomon
stated the following in his collection of proverbs:

In a lawsuit the first to speak seems right, until
someone comes forward and cross-examines.?'

In the American criminal proceeding, with a
relatively passive judge and partisan advocates,
the greater the degree of adversarial cross-ex-
amination, the greater the likelihood that the
truth will be exposed.

Perhaps the most fundamental advantage of
the jury trial is that it permits citizens rather than
government officials to endeavor to reach a just
verdict on alleged misconduct. History clearly
teaches us that when judgments with respect to
citizens are left in the hands of government offi-
cials, corruption and injustice are not far behind.
As Thomas Jefferson said:

| consider trial by jury as the only anchor ever
yet imagined by man, by which a government
can be held to the principles of its constitution.??

The Frenchman, Alexis do Tocqueville spent
several years observing and writing about early
America. In 1835 he wrote:

The civil jury is the most effective form of sov-
ereignty of the people. It defies aggressions of
time and man. During the 16" Century the civil
jury did in reality save the liberties of England.?

The same, of course, can be said of the crim-
inal jury trial. Later, Supreme Court Justice Hugo
Black wrote:

It is essential that the right to trial by jury be
safeguarded as the Bulwark for civil liberty.*

Jefferson further stated the following:

amendment-vi.

21 Proverbs 18:17, Holy Bible, New International
Version, 2011, official link on web site: https://www.
biblegateway.com/passage/?search=Proverbs+18
%3A17&version=NIV.

22 Thomas Jefferson quotes, official link on web site:
https://www.azquotes.com/author/7392-Thomas__
Jefferson/tag/jury.

23 White BA, 2017. Trial by Jury “Inherent and
Invaluable”; official link on web site: https://www.
wvaj.org/index.cfm?pg=HistoryTrialbyJury.

24 White BA, 2017. Trial by Jury “Inherent and
Invaluable”; official link on web site: https://www.
wvaj.org/index.cfm?pg=HistoryTrialbyJury.

Freedom of religion, freedom of the press,
freedom of person under protection of Habeas
Cormpus; and ftrial by juries impartially selected,
these principles form the bright constellation
which is gone before us, and guided our steps
through an age of revolution and reformation.?®

Jefferson’s words were compelling approxi-
mately 250 years ago. They are just as compel-
ling today. Jurors remain empowered to judge
both the law and the facts and while they may
not ignore or rewrite the law, they may decide,
without explanation, whether the law applies to
the evidence presented.?® Citizens, not govern-
ment officials, hold justice in their hands.

CONCLUSION

There are obvious disadvantages to the crim-
inal jury trial. Jurors, like all of us, have biases
and deeply held beliefs. Furthermore, income
inequality and juror ignorance pose significant
risks to administration of justice. But the alterna-
tive to the criminal jury — cases heard by govern-
ment-appointed judge panels — is not the answer.
Rather, we must work diligently to reform the ills
of the jury system and in that way assure citizen
participation in the business of government and
the administration of justice. In doing so both rule
of law and fundamental human rights are pre-
served and protected.

25 Thomas Jefferson quotes, official link on web site:
https://www.azquotes.com/author/7392-Thomas__
Jefferson/tag/jury.

26 Hornberger J. March 4, 2020. The Right of Trial
by Jury, official link on web site: https://www.fff.
org/2020/03/04/the-right-of-trial-by-jury/.
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INTRODUCTION

Sexual harassment is one of the most debated issues in society.
This is mainly because of its prevalence and effects both to the vic-
tims and other associated parties. It is a pervasive problem existing in
almost every institution, organization and society. Despite its perva-
siveness, it can also be elusive and in most cases go unnoticed with
the victims suffering in silence. Considering its apparent yet complex
nature, there has always been the consistent need to research and un-
derstand more about the subject of sexual harassment in an attempt to
find effective strategies and solutions for its prevention. However, while
it can be complicated and pervasive, sexual harassment is increasingly
prevalent in the workplace. This may be due to several factors, includ-
ing the complex nature that includes the different forms of it, such as
verbal, non-verbal or physical sexual harassment.

Sexual harassment is a common threat for women in the workplace
and public and can violate both criminal and civil laws. It is the unwant-
ed sexual behaviour towards the female that occurs by the other party
regularly in a position of authority. For example, a teacher towards the
student, a doctor towards the patient, or an employer towards the em-
ployee. Behaviours of harassment can either be in the form of a sexual
gaze or sexually suggestive words or actions. The most important as-
pect when analyzing the conduct of sexual harassment is that it is must
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be unwanted or undesirable. Sexual harassment
involves sexual conversations, jokes, flirting, or
offensive sexual comments or statements (Ah-
san, 2007).

Sexual harassment happens in all countries
and cultures. Yet, the definition of what consti-
tutes sexual harassment varies. Interpretations
of behaviours being sexual may differ according
to culture. Religion plays a significant role in how
certain societies view, perceive, and handle sex-
ual behaviours (Kalra and Bhugra, 2013). For
example, where some cultures are more con-
servative, they often understand that sexual ha-
rassment only occurs if the woman is dressed
provocatively or seductively. Not only cultural
factors affect the interpretations of sexual be-
haviours, but also male and female definitions
of what practices constitute sexual harassment
may differ (Ulusoy, Swigart and Erdemir, 2011).

Seventy-eight countries around the world
have passed laws and legislation prohibiting sex-
ual harassment in the workplace.16 Even though
there are many policies and legislation to pre-
vent sexual harassment, yet it remains pervasive
and underreported. Not filing a complaint or not
reporting sexual harassment incidents makes
these policies and legislations inefficient since
these policies initially depend on reporting these
sexual harassment incidents (Hersch, 2015).
It is critical to address the issue of sexual ha-
rassment and to combat all forms of harassment
against women, whether if the event occurs in
the workplace or any other place.

Although Saudi Arabia is a religious and con-
servative country, sexual harassment against
women does occur. Some Saudis argue that
since Saudi society is traditional and adheres to
a sex segregation policy, sexual harassment in-
cidents do not happen and are minor. However,
incidents of sexual harassment in Saudi Arabia
occur and continues to occur despite the affirma-
tion of Saudi Arabia's conservative nature.

Incidents of “Al Nahda Tunnel in Riyadh”,
“‘Dhahran Mall in the Eastern Region”, and “Jed-
dah’s Corniche”, are all infamous sexual harass-
ment incidents that took place in these places in
Saudi Arabia. These incidents of sexual harass-

ment were recorded and spread all over social
networking sites and outraged the Saudi public
for some time.

The case of “Al Nahda Tunnel” in Riyadh hap-
pened on September 23, 2005, in Al-Nahda tun-
nel in Al-Malaz district in Riyadh, when a group
of young men grouped two girls wearing the aba-
ya from head-to-toe. They touched and hugged
them from behind. They were arrested after the
video was published all over local newspapers.
Later, the perpetrators were arrested, and the
court sentenced them to imprisonment ranging
from 12 years to 6 years, and between 600 and
400 lashes (Al-Jam’an, 2014).

Unfortunately, this incident was not the only
one. On October 2013, another sexual harass-
ment incident took place in Dhahran mall in the
Eastern Region of Saudi Arabia. It reached the
point where the young perpetrators physically
battered the girls who were harassed after the
girls tried to defend themselves and stop the ha-
rassment. This specific sexual harassment inci-
dent happened in the broad of daylight and front
of a famous location (Dhahran Mall). This partic-
ular incident raised the question of the effective-
ness of the role of security services in malls in
preventing similar events in the future.

Saudi Arabia, in the last couple of years, has
been changing considerably. Reforms and reg-
ulations are implemented quickly as a part of
the Kingdom 2030 Vision. Not only the country
is changing and growing, but also aspects of
Saudi society are changing too. Saudis now are
more adamant on fighting for their rights. Human
Rights activists are calling for legal rights more
impressively women's rights.

Sexual harassment against women in Saudi
Arabia is a sensitive and complex issue, and what
adds to its complexity is the shortage of studies,
analysis, and regulation before 2018. It is con-
sidered one of the most controversially debated
topics in Saudi Arabia, especially regarding its
punishment. Before the passing of the Anti-Sex-
ual Harassment Law in Saudi Arabia in June
2018, there was no explicit punishment or penal
code on the crime of sexual harassment. In Sau-
di Arabia's criminal justice, there are no written
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legal guidelines that deal with the crime of sexu-
al harassment and its punishment. Saudi Arabia
applies Sharia, which is well known as Islamic
law. In Islamic criminal law, the discipline of sex-
ual harassment falls under the category of ta’zir
punishments, which are punishments under the
discretion of the judge (Albassam, 2012). As a
result, there was no clear or specific punishment
for sexual harassment in Saudi Law formerly.
The punishment ranged from severe to mild de-
pending on the judge, and naturally on other fac-
tors regarding the incident of the harassment. A
judge can give his decision on a sexual harass-
ment case and give a punishment of 3 months
in prison, and another judge on a similar situa-
tion may give the perpetrator a sentence for up
to a year or more. Thus, the absence of written
penal code for sexual harassment made judges
rely only on their interpretations in determining
specific punishments for sexual harassment.

All of these factors urge the need for devel-
oping sexual anti-harassment law to ensure jus-
tice for the abused and prosecuted women in the
Kingdom. The sexual anti-harassment law was
developed after several discussions and efforts
by the Saudi authorities where some challenges
were encountered during the development of the
law.

This study is intended to discuss the evolu-
tion and challenges that hindered the promul-
gation of the Anti-Harassment Law and why the
long-overdue Law took this long to be passed.

1. RESEARCH OBJECTIVES

Due to the complexity of the issue of sexu-
al harassment in Saudi Arabia and the variety of
factors that are all intertwined, it has become ap-
propriate to discuss the matter of sexual harass-
ment against women and the Anti-Harassment
Law. To consider all its aspects in an attempt to
reach comprehensive solutions, three features
were found. First, the challenges that hindered
the promulgation of the Anti-Harassment Law
and why the long-overdue Law took this long
to be passed. Second, the pros and cons of the

Anti-Harassment Law compared to other sexual
harassment laws in some Arab countries. Third,
it was essential to deliberate on how the male
guardianship system in Saudi Arabia affects
women's rights in the country especially now
changing the application of the Anti-Harassment
Law and other similar legislation such as the Law
of Protection from Abuse that tackles the issue of
domestic violence in the country.

2. LITERATURE REVIEW

The issue of sexual harassment against wom-
en, in particular in the workplace, is the focus of
many organizations and advocates of women’s
rights around the world such as the United Na-
tions and the International Labor Organization
(ILO) (Serantes and Suarez, 2006). Sexual ha-
rassment is a common threat for women in the
workplace and public and can violate both crim-
inal and civil laws. It is the unwanted sexual be-
haviour towards the female that occurs by the
other party regularly in a position of authority. For
example, a teacher towards the student, a doc-
tor towards the patient, or an employer towards
the employee. Behaviours of harassment can ei-
ther be in the form of a sexual gaze or sexually
suggestive words or actions. The most import-
ant aspect when analyzing the conduct of sexu-
al harassment is that it is must be unwanted or
undesirable. Sexual harassment involves sexual
conversations, jokes, flirting, or offensive sexual
comments or statements (Matulewicz, 2016).

Sexual harassment happens in all countries
and cultures. Yet, the definition of what consti-
tutes sexual harassment varies. Interpretations
of behaviours being sexual may differ accord-
ing to culture. Religion plays a significant role in
how certain societies view, perceive, and handle
sexual behaviours (Sapiro and Campbell, 2018).
For example, where some cultures are more
conservative, they often understand that sexual
harassment only occurs if the woman is dressed
provocatively or seductively. Not only cultural
factors affect the interpretations of sexual be-
haviours, but also male and female definitions
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of what practices constitute sexual harassment
may differ (Powell and Henry, 2017).

2.1. Sexual Harassment

Before explaining the term sexual harass-
ment, we must first clarify the term harassment.
Harassment is a repetitive unwelcomed offen-
sive behaviour. It refers to several practices that
are repetitive, annoying, or irritating conduct that
can torment the victim (Taylor, Alexopoulos and
Ghaznavi, 2016). It can be any offensive be-
haviour that affects the dignity and integrity of
a person psychologically or physically. Harass-
ment means to target someone with a behaviour
that is intended to alarm, annoy, torment or ter-
rorize, and create reasonable fear in the victim
that affects their safety. Accordingly, sexual ha-
rassment is considered one of the kinds of ha-
rassment. Sexual harassment is often known as
the unwanted actions or statements of a sexual
nature that violates the victim physically, psy-
chologically and assaults the victim's dignity. In
short, it is defined as unwelcome or unwanted
behaviour of a sexual nature. When describing
sexual harassment, we must first take into con-
sideration the quality of the practice, which in this
case must consist of sexual life and must be un-
welcomed. It is also considered a form of sexual
violence. As stated before, what makes sexual
harassment different from any other sexual act
is that it is unwelcomed and not agreeable by
the two people. Thus, it is only considered sexual
harassment if it is unwelcomed. The sexual con-
duct is deemed to be unwelcomed if the person
did not ask for it or request it or offer it, and that
the unwelcomed behaviour is considered unde-
sirable or offensive. Sexual harassment also can
occur regardless of whether the offender thinks
the behaviour to be aggressive or not. It is easy
to determine whether one has been sexually
harassed. Acts such as unwelcome touches or
pinching in the working areas, making sexual-
ly-oriented remarks, sexual advances from em-
ployers or property owners in return of favour
are signs of sexual harassment. Additionally, re-
ceiving offensive images through smartphones,
questions that get personal about one's sexual

life, awarding low marks at school or university
because of rejecting sexual suggestions or even
having a colleague follow another home without
seeking their consent are considered as forms of
sexual harassment (Espelage et al., 2016).

Countries have differed in dealing with the is-
sue of sexual harassment. Some have defined it
as an act committed through abuse of power or
coercion to obtain a benefit of a sexual nature.
Others limited it to actions and behaviours that are
of sexual life. The concept of sexual harassment,
whether it is based on sex or power, is often how
scholars perceive sexual conduct. Researchers
believe that sexual harassment is mainly based
on the concept of unequal power. According to a
1992 study conducted by the International Labor
Organization (ILO), sexual harassment is whol-
ly associated with power. It occurs in societies
where women are often treated secondary in so-
ciety compared to men (Singla, 2015).

Some believe that it is challenging to con-
sider a specific definition of sexual harassment.
They argue that it is not easy to define or mea-
sure because its constitutes many behaviours,
and that interpretations of what behaviours are
sexual and what is not may differ from country
to country, culture to culture, and even from a
male or female perspective (Kalra, G., & Bhugra,
2013). Not only that, but also some argue that
a person's generation may determine how you
perceive sexual harassment. A person sees sex-
ual harassment depends on the person's age,
for example, such as Generation "Baby-boom"
where women were born between (1946-1964)
are the ones that will not make a big deal if sex-
ual harassment happened to them in the work-
place and would not report it. Even "Generation
X", who are women born between (1965 to early
1980s), also would not have reported a sexual
harassment incident. On the other hand, Millen-
nials, who are people born after 1980, are born in
a feminist world where equality stands between
men and women. Millennials are the ones that
are more likely to make a big deal out of sexual
harassment if it happens and report it and would
not tolerate it (Atuhaire et al., 2018).
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2.2. Sexual Harassment under

International Law

As sexual harassment appears to be an inter-
national issue, it is thus significant to have a view
on sexual harassment under international law.
This part of the study considers the main inter-
national conventions that aim at combating the
issue of sexual harassment and violence against
women.

Over recent years, sexual harassment has
emerged as among the common problems in
many countries, a fact that has led to it being
regarded as a global issue. It is a problem that
not only affects the workplace environment but
also can provide devastating impacts towards
the health, morale, confidence and performance
ability of its victims. Nationally and internation-
ally, this has economic, social, cultural and po-
litical effects. The fact that this is a global con-
cern, there has been increasingly high need to
come up with laws and regulations concerning
the status of women and their protection. This
led to the emergence of international laws that
have evolved.

As stated above, internationally, sexual ha-
rassment is illegal and a violation of human rights
and a form of sex discrimination. Many countries
around the world have laws and legislation pro-
hibiting sexual harassment. Laws and legislation
on sexual harassment are different from country
to country since some are under the protection
of civil law and others under criminal law. Some
countries combat sexual harassment under la-
bour law, some under criminal law, and others
under their equality and non-discrimination laws
(Eisold, 2016). Laws prohibiting sexual harass-
ment are relatively new around the world and
have only recently been adopted in some coun-
tries. The United States and the United Kingdom
are considered some of the first countries that
addressed sexual harassment in the late 1970s
and 1980s (Miller and Moore, 1990). The Unit-
ed States is an example of a country that put an
effort on this issue more than any other country
in the world. Other states passed laws prohibit-
ing sexual harassment conduct in the 1980s and
early 1990s (Zippel, 2004). Similarly, most coun-

tries in the Middle East, considering there strict
adherence to Islam, view sexual harassment as
a crime worthy of punishment under the law.

2.3. International Conventions

on Sexual Harassment

In the last few decades, the issue of sexual
harassment has rapidly increased in the Middle
East. For a long time, sexual harassment and vi-
olence against women had to remain hidden with
little known about what the women go through
and experience. In the past few years, the issue
of sexual harassment has caught the attention
of many as the media outlets as it brought this
issue to the spotlight, such as the #MeToo move-
ment. As a result, many activists came together
to combat sexual harassment.

Many governments and non-governmen-
tal organizations, and international organiza-
tions have been focusing on the issue of gen-
der-based violence and collecting data on it in
different countries and regions. However, there
is a dearth of data on the nature and the various
types of violence against women as it is consid-
ered a significant concern and barrier to effective
legislation (Basu, Jaising and Collective, 2005).

Some international organizations have fo-
cused on the issue of sexual harassment in the
workplace which include the United Nations
through UNHRC, the International Labor Or-
ganization (ILO), the Organization of American
States (OAS), the European Union (EU), World
Health Organization (WHO), and the Caribbean
Community (CARICOM). These organizations
focus on the issue of sexual harassment as a
human right violation and a form of violence and
discrimination. At the international level, conven-
tions are usually held to formulate policies and
regulations not directly related to sexual harass-
ment but to principles on human rights that pro-
hibit sexual misconduct. In other words, Interna-
tional conventions deal with sexual harassment
broadly as a form of violence against women
and as discriminatory behaviour, while national
laws focus more closely on illegal conduct (Dhir,
2005). Most of the conventions discuss how to
promote dignity in the workplace, protection from

Dr. Mohammed F. Aljeday Alsubaie



N
(@p}

#14, 3s0bo,2020

Dr. Mohammed F. Aljeday Alsubaie

sexual discrimination, and a safe working envi-
ronment for all employees.

One of the notable conventions is the (ILO)
Discrimination Employment and Occupation
Convention,1958. This convention addresses
discrimination at the workplace based on multi-
ple grounds that include sex and demands that
countries affiliated with the International Labor
Organization (ILO) declare and seek a nation-
alistic policy structured to encourage equality at
the workplace in terms of both treatment and op-
portunities to eradicate discrimination. The con-
vention was established before awareness of the
issue of sexual harassment became widespread.
Regardless, it recognized the seriousness of the
problem, perceiving it as a severe manifestation
based on sex and a human rights violation. The
convention further noted that it is essential for
the eradication of sexual harassment to be in-
cluded as an integral part of the available legisla-
tion or related policy, free from other systems as-
sociated with discrimination with regards to sex.
According to the convention, sexual harassment
affects equality in the workplace. It damages an
organization by weakening the pillars upon which
relationships at the workplace are anchored and
in the process impairing productivity (Al-Hadad,
2016). Considering the seriousness of such re-
percussions, the convention posits that it is vital
to take adequate measures to prevent and eradi-
cate sexual harassment in the workplace.

The other prominent international convention
associated with sexual harassment is the Indige-
nous and Tribal Peoples Convention, 1989. It fo-
cuses on the rights of indigenous and tribal peo-
ple. The meeting also focused on the prohibition
of sexual harassment at the workplace. Under
this, it indicates that every government should
do anything possible to limit any discrimination
between employees associated with the individ-
uals to whom the said convention applies as well
as other employees, including establishing mea-
sures to guarantee that these people are protect-
ed against sexual harassment (Saul, Kinley and
Mowbray, 2014).

2.4. The Legal System in Saudi

Arabia

The legal system in the Kingdom is based on
Sharia or Islamic law. Sharia is mostly derived
from the Quran and Sunnah. They are the pri-
mary sources and foundation of Sharia. Sharia
plays a fundamental role in the legal system of
Saudi Arabia. It is the fundamental law of the
land. The first Article of the Basic Law of Sau-
di Arabia states that the Quran and Sunnah are
the State's Constitution. Accordingly, statutes
and regulations in the Kingdom, as well as any
international conventions ratified by it, must be
following the Quran and Sunnah. In addition to
the Quran and Sunnah, the consensus of Mus-
lim Jurists after the death of Prophet Mohamed
(ijma), and legal reasoning or analogy (qiyas)
are secondary sources of Sharia. Also, Islamic
jurisprudence is considered the first reference
in Saudi Arabia concerning criminal cases, civil
contracts, personal status, and property (Saudi
General Authority for Statistics, 2017).

Saudi Arabia, since it was first founded, did
not function under a written constitution until the
promulgation of the Basic Law of Governance
in 1992. On March 2, 1992, King Fahd bin Ab-
dul-Aziz issued the Basic Law of the Kingdom
by Royal Order No. (A/90) (Saudi Basic Law of
Governance, 1992). It is considered an equiva-
lent of a constitution in other countries. It illus-
trates the basic principles of the three authorities
of the State, which are the executive, legislative,
and judicial authority. It also describes the role
of the King and the framework when ruling the
country. The Basic Law includes many Articles
that not only identifies the power of the King
when ruling the country, but also his authority
in appointing and promoting judges, ministers,
and officers. The Basic Law also identifies the
role, rights, and duties of Saudi citizen and Sau-
di families.

The Basic Law of Governance declares the
Quran and the Sunnah (Traditions of the Proph-
et Mohammed) as the State's Constitution. Article
1 of the Basic Law of Governance states, "The
Kingdom of Saudi Arabia is a fully sovereign Arab
Islamic State. Its religion shall be Islam, and its
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constitution shall be the Book of God and the
Sunnah (Traditions) of His Messenger, may God's
blessings and peace be upon him (PBUH). Its lan-
guage shall be Arabic, and its capital shall be the
city of Riyadh." (Saudi Basic Law of Governance
B, 1992). The Article specifies that the Quran and
Sunnah of the Prophet Mohammed serve as the
Kingdom's Constitution. They are considered the
primary sources of law in Saudi Arabia. Article 7
of the Basic Law of Governance states, "Gover-
nance in the Kingdom of Saudi Arabia derives its
authority from the Book of God and the Sunnah
of His Messenger, both of which govern this Law
and all the laws of the State." (Saudi Basic Law of
Governance C, 1992). This Article establishes the
religious base of Saudi rule. The article confirms
that the Kingdom obtains its governmental power
and authority from Islamic law. The government's
system and regulations stem from the interpreta-
tion of Islamic law, and accordingly, any laws or
regulations in the Kingdom must apply provisions
of Islamic law.

The role of Sharia in Saudi Arabia is excep-
tional. Saudi Arabia is not like any other Muslim
country in the world. Sharia is the State's Consti-
tution, the only source of political legitimacy, and
the law of the land or common law. Sharia is the
basis of the legal system of Saudi Arabia; thus,
civil and criminal law in the country is based on
the provisions of Islamic law. Saudi Arabia is one
of the major Muslim countries that apply Sharia
in an uncodified form. The application of the un-
codified Sharia in Saudi Arabia is often criticized.
Some Islamic countries identify areas which
Sharia law is applicable and enforce them in a
codified form (Vogel, 2012). However, in Saudi
Arabia, the Kingdom considers the uncodified
Sharia is the law of the land and reject any legis-
lation that opposes Sharia.

The Saudi Judicial system consists of two
significant authorities, the Sharia Courts and
the Board of Grievances. Sharia Courts and the
Board of Grievances both are separate bodies
and have different functions in the judicial sys-
tem. Sharia Courts, for example, has jurisdic-
tion over criminal, civil, and commercial cases
filed by individuals against each other. On the

other hand, the Board of Grievances has au-
thority over the circumstances that involve the
government.

2.95. Sexual Harassment in Islamic

Criminal Law

As previously mentioned, Saudi Arabia ap-
plies Sharia law as the basis of its legal system.
Thus, it is critical to have a background on Sha-
ria law, the categories of crimes and punish-
ments under Islamic criminal law, and correctly
and most importantly, where the crime of sexual
harassment stands in these categories.

Sharia law or Islamic law is a timeless and
comprehensive system covering many topics of
humans matters and issues. Despite generations
changing, Sharia law remains the ultimate fun-
damental legal system set down provisions and
rules to every human act existed. As the Quran
states, "And we have sent down to you the Book
as clarification for all things and as guidance and
mercy and good tidings for the Muslims." Allah
(SWT) did not leave any ruling on a primary or
slight issue, or an act is affecting the human's life
without addressing it in the Quran. The Quran
clarifies what is forbidden and what is not.

In many cases, the Quran provides a specific
punishment for a particular criminal act, for ex-
ample, hudud crimes. Hudud crimes are one of
the three types of offences in Islamic criminal law
that have fixed punishments in the Quran. Hudod
crimes have set penalties; most of them are stat-
ed in the Quran, and others are indicated in the
Hadith. The second type of offences in Islamic
law is gisas crimes. Qisas crimes include mur-
der or bodily injury. These types of crimes have
the punishment of gisas (retribution) or diyyah (fi-
nancial compensation). In the case where there
is no fixed punishment in the Quran or Sunnah
for a particular crime, it is the responsibility of
Muslim jurists to criminalize that act and deter-
mine the suitable punishment for it. For instance,
the case of ta'zir punishments (discretionary
punishments). Ta’zir crimes are the third type of
offences in Islamic law. The sanctions for them
are considered for minor offences.
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2.6. The Islamic Perspective on

Sexual Harassment

Sexual harassment is considered a severe
offence in Islam. In all religions, fornication and
adultery are extreme sexual offences. In Islam-
ic law, the law not only criminalizes adultery
but also goes further and commends the ways
and behaviours to diminish sexual desires and
temptations. Islamic law prevented sexual ha-
rassment and included many provisions in the
Quran and Hadith relating to the prevention of
Zina. Muslim law also has addressed in detail
the relationship between men and women out-
side of marriage in the most precise way. It has
set down rules and clear and reliable guidelines
to acknowledge men and women on how they
must conduct themselves and behave with one
another.

The term "sexual harassment" is often not
used in Sharia law. Nonetheless, it is not consid-
ered an unfamiliar act or behaviour. The conduct
of sexual harassment existed in prehistoric times
and was mentioned in the Quran in surah Yusif.
The verse states,

“‘And she, in whose house he was, sought
to seduce him. She closed the doors and said,
“Come, you”. “He said, [| seek] the refuge of
Allah. Indeed, he is my master, who has made
good my residence. Indeed, wrongdoers will
not succeed.” And she certainly determined [to
seduce] him, and he would have inclined to her
had he not seen the proof of his Lord. And thus
[it was] that We should avert from him evil and
immorality. Indeed, he was of Our chosen ser-
vants.” Yusuf, 12:23-24.

A man or woman can initiate sexual harass-
ment. Women are not the only ones who expe-
rience sexual harassment, and men experience
sexual harassment as well. Both men and wom-
en can be guilty of sexual harassment whether
it can be by gazing, flirting, groping or any other
type of sexual advances. Islamic law condemns
all these sexual behaviours. Hence, Islamic law
has set provisions and rules preventing them.

One of the first and significant rules or pro-
visions in Islamic law for preventing behaviours
that lead to sexual harassment or any other sexu-

al advances is the prohibition of gazing. In Islam,
Muslim men are forbidden to look or stare at a
woman stranger to them, meaning a woman not
related to them. As the Quran states, "Tell the be-
lieving men to reduce [some] of their vision and
guard their private parts. That is purer for them.
Indeed, Allah is Acquainted with what they do."
An-Nur, 24:30. In this verse, Allah commands
Muslims to lower their gaze because it leads to
serious crimes such as Zina. Zina and sexual ha-
rassment cause grand corruption among Muslim
society; thus, it is the reason why Allah ordered
all Muslims to lower their gaze initially. Islamic
law also commanded Muslim women not to stare
and not expose their adornment and must be
covered to men strangers to them.

As reviewed above, Islamic law has prohibit-
ed sexual harassment and all unwelcomed sex-
ual advances. Islamic law has regulated the rela-
tionship between a man and a foreign woman to
prevent any triggers of sexual harassment. Texts
in the Quran and Hadith specifically address the
certain behaviours a Muslim man and woman
must act upon. Islamic law prohibited Muslim
men from gazing, speak flirtatiously to a woman
and be in a final mixed place with a foreign wom-
an without any essential purpose. Islamic law
also commanded Muslim women to cover and
dress decently and guard their chastity against
illicit sexual acts. All these provisions certainly di-
minish temptations for any sexual act and result
in preventing Zina and sexual harassment.

One of the most significant discussions on
the crime of sexual harassment is that punish-
ment of sexual harassment in Saudi Arabia is
under the category of the uncodified ta’zir sen-
tences. These punishments in Islamic law, are at
the discretion of the judge. Judges rely solely on
their interpretations to determine a suitable pun-
ishment for sexual harassment. Depending on
the circumstances of the case, a judge may rule
for severe punishment for sexual harassment,
and another judge may not. A judge may blame
the woman for dressing in a certain way which
may reduce the sentence on the harasser. Since
there are no fixed punishments in the Quran or
Sunnah for ta’zir punishments such as for hudod
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penalties, the sentence of sexual harassment is
at the full discretion of the judge.

2.7. The Status of Women

in Saudi Arabia

There has been a significant development
in the role and status of Saudi women socially.
During the last few years, Saudi women have
engaged and undertaken many roles in Saudi
society. Saudi women went from the primary pur-
pose of a mom, daughter, and wife, to becoming
one of the country's most substantial forces ed-
ucationally, socially, economically and politically.
They are taking extra roles to cover up the fam-
ily expenses for the increasingly inflated Saudi
economy.

In recent years, the status of women in Saudi
Arabia has transformed. For instance, the new
Vision 2030 of Saudi Arabia that is led by Crown
Prince Mohamed Bin Salman aims to increase
the participation of Saudi women in the labour
market and has given priority to the development
of women's abilities and activating their role in
the economy. The development of women's en-
dowments and investment of their energies is
one of their priorities. The vision aims at empow-
ering Saudi women to find suitable opportunities
to contribute to the development of society and
the economy. The Kingdom of Saudi Arabia is
heading in the Vision of 2030 to serve the com-
munity in all its fields. The status of women plays
a significant role in this vision. This role is evident
in the efforts of different ministries to empower
women and raise their level of localization or to
give advantages to establishments that employ
women. Then comes the role of Saudi women
themselves in proving their worth and entitle-
ment to empowerment.

Today, Saudi women are successful in many
fields and are outstanding in the labour market.
Saudi women are successful in medicine, engi-
neering, and are remarkable businesswomen.
Previously, Saudi women were not allowed to
vote or specialize in fields such as engineering,
law, political science, agriculture, and journalism
or even practice law and be a lawyer. Now, wom-
en in Saudi Arabia can specialize in any of the

fields above, and there are many successful fe-
male lawyers and engineers.

2.8. Sexual Harassment Against

Women in Saudi Arabia

In recent years, sexual harassment against
women in Saudi Arabia has been receiving con-
siderable media attention. Another infamous
incident of sexual harassment that occurred in
past years was the video published on YouTube
on July 25, 2015, in Taif, Saudi Arabia. The video
showed a young woman harassed by two men
as she walks on the street. In the video, one of
the men appears to approach the girl and grope
her from the side. People who viewed the video
were outraged by the actions of the two young
men, especially since the girl was fully covered;
as Saudi society often perceive women's cover-
ing as a deterrent to sexual harassment. After
the video had been published, and after other
incidents of sexual harassment surfaced on the
web, consumers of social media pushed for a
clear penal code on sexual harassment in Saudi
Arabia (Abdullah, 2015).

Saudi Arabia lacked a regulation that clear-
ly defines sexual harassment and identifies an
apparent punishment for it. On June 2008, the
Saudi Shura Council started to outline a draft
law for unwanted sexual advances. The study of
the draft law was deferred. Later, in 2014, the
Shura Council suspended the draft once again
after some conservative Council members crit-
icized the law explaining that it will encourage
mixing between men and women in society. The
opponent members contend that approving such
legislation, which in their perspective is import-
ed from the West, will legalize men and women
working together in a single environment. Others
refused to discuss the bill because they believe
that the Law of Protection from Abuse is suffi-
cient. The Law of Protection from Abuse was
issued in 2013, which criminalize domestic vio-
lence against women and children in Saudi Ara-
bia. The Law also states in its articles the punish-
ments for the offenders of domestic abuse. The
Law places the subject of domestic abuse under
the responsibility of the Ministry of Social Affairs.

Dr. Mohammed F. Aljeday Alsubaie
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In the Law of Protection from Abuse, abuse is
defined as,

Any form of exploitation; physical, psycho-
logical or sexual, or the threat thereof committed
by an individual against another exceeding the
limits of powers and responsibilities derived from
guardianship, dependency, sponsorship, trustee-
ship or livelihood relationship. The term “abuse”
shall include the omission or negligence of an
individual in the performance of his duties or re-
sponsibilities in providing basic needs for a fami-
ly member or an individual for whom he is legally
responsible.’

The case of the Anti-Sexual Harassment Law
returned to the discussion in the Shura Council
after King Salman (The current King of Saudi Ara-
bia) issued a Royal Order to the Ministry of Interi-
or to prepare the draft of Anti-Harassment Law on
September 29, 2017.2 The draft law determines
the punishments necessary to prevent behaviours
of all types of sexual harassment. This Royal Or-
der shows how the government in Saudi Arabia is
keen on the safety of society and providing safe
work environments for women in particular.

On Tuesday, May 28, 2018, Saudi Arabia took
a step in the right directions as the Saudi Shura
Council or "Majlis Al-Shura", approved the bill of
Anti-Sexual Harassment Law. However, the Shu-
ra Council has limited powers as it serves only
as an advisory authority, not a legislative body.
The Council can only suggest recommendations
and propose laws but cannot enforce them. The
draft law was approved by an 84-vote maijority
in the 150 members of the Shura Council. The
approval came four weeks before the historical
event of lifting the ban on women's driving in
Saudi Arabia. King Salman bin Abdul-Aziz made
this significant decision on September 26, 2017,
by issuing a Royal Order to allow women to drive
the beginning of June 24, 2018. A day after the
approval of the Shura Council, the Cabinet or the
Council of Ministers, which reviews draft laws

1 Article 1, Law of Protection from Abuse, Royal
Order No. M/52, (15/11/1434H, 21/9/2013).

2 Royal Decree No. 96/M, (16/9/1439H, Jun. 1, 2018),
Umm Al-Qura, No. 4730 (23/9/1439H, Jun. 8, 2018),
Approval of the Anti-Harassment Law, https://www.
ugn.gov.sa/articles/1528406489385942200.

and regulations in the Kingdom, approved the bill
on May 29, 2018.

The draft law of the Anti-Harassment Law
was prepared by the Ministry of Interior on the
orders of King Salman who heads the Council of
Ministers. The decision is in agreement with the
Crown Prince Mohammed bin Salman's 2030 Vi-
sion plan for a future and modernized Saudi Ara-
bia. However, the approval of the draft law did
get mixed reactions. Some still believe that there
is no need for such law since it might encourage
more mixed environments in the Kingdom. This
groundbreaking new law on sexual harassment
protects both genders and aims at combating the
crime of sexual harassment and preventing its
occurrence. The rule applies the punishment on
the perpetrators and protects the victims to pre-
serve the privacy of the individual and his dignity
and personal freedom guaranteed by the provi-
sions of Islamic law and regulations?.

The law states in Article 3 that people must
inform authorities of any attempted sexual ha-
rassment incident in the street or anywhere else.
According to the law, the punishment may reach
up to two years imprisonment and a fine of up to
100,000 SR or one of the two penalties.492 The
bill also increased the sentence up to five years
imprisonment and with a fine up to 300,000 SR
if it occurred in the workplace and other cases.

3. DISCUSSION

Saudi Arabia has taken many years to realize
that sexual harassment is a serious issue that
needs to be addressed by law. Some say that
Saudi Arabia is one of the least countries facing
sexual harassment cases because of the Islamic
system prohibiting working and mixing between
men and women. However, that did not prevent
some from harassing women in markets, hospi-
tals and even car chasing on the streets.

Due to the importance of finding a deterrent
punishment for sexual harassers, the Saudi Shu-

3 The Council of Ministers is the direct regulatory
authority headed by the King as the Prime Minister
of the Council.
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ra Council in June 2008, began to outline a new
law that reinforces punishments on the offenders
of sexual harassment and unwanted sexual ad-
vances. The proposed Anti-Sexual Harassment
Law was published in AlYaum Newspaper on
Saturday 10/03/1430AH — 07/03/2009 and con-
tained 17 articles®. It included punishments for up
to one year and fines up to 100,000 Saudi Riyals®.
The study of the draft law was then deferred. In
2014, the draft law was discussed again by the
Shura Council but got deferred again after some
conservative Council member criticized the law
explaining that it will encourage mixing between
men and women in society.

Dr. Mazen Abdul Raziq Belila, a member of
the Shura Council in 2009, suggested the draft
law that combats sexual harassment in Saudi
Arabia®. He stated that the draft law was pre-
pared to prevent sexual harassment with fund-
ing from the private sector and that a legal sci-
entific analysis was carried out included access
to all laws and regulations that dealt with com-
bating sexual harassment in the Arab, Islamic,
and Western countries. With having access to
all laws and regulations on sexual harassment
around the world, the analysis devises what is
appropriate for the Saudi society and what is not
such as being contrary to Islamic provisions’.
The proposed punishments in the draft law of
2009 were imprisonment for up to three years
and a fine of 100,000 Saudi riyals. Also, it was
noted that the proposed law does not distinguish
if the perpetrator was a man or woman.

On September 26, 2017, the King of Saudi
Arabia King Salman issued a Royal Decree al-

4 Alkhaldy, M. (Mar, 2009). “A Law to deter
harassment: Imprisonment of 3 years and a fine of
100,000 Riyals”. ALYAUM, http://www.alyaum.com/
article/2658157 (last visited December. 20, 2019).

5 One hundred thousand Saudi Riyals are roughly
equivalent to USD $26,664.
https://www.xe.com/currencyconverter/convert/?Am
ount=100%2C000&From=SAR&To=USD.

6 “Saudi Arabia studies draft law punishing Sexual
Harassment in the Workplace”, ASHARQ AL-
AWSAT, (Feb.7, 2009), http://archive.aawsat.com/
details.asp?section=43&article=506018&issue
no=11029#.WOVO0ZFPyvVr (last visited December.
19, 2019).

7 Ibid.

lowing women’s driving®. In the first time in his-
tory women were able to drive legally and have
the right to receive a driver’s license in Saudi
Arabia as of June 24, 2018. Two days follow-
ing this decision, King Salman issued another
Royal Order, ordering the Minister of Interior to
prepare the draft of the Anti-Harassment Law
that criminalizes sexual harassment and submit
it within 60 days to be implemented. The Royal
Decree reads, “Considering the dangers sexual
harassment poses and its negative impact on
the individual, the family, and society along with
its contradiction of Islamic principles, our cus-
toms, and traditions ... the ministry shall pre-
pare a draft law to tackle sexual harassment.”
The law that criminalizes sexual harassment
will have a clear definition of sexual harass-
ment and what behaviors constitute an act of
harassment. A clear definition of sexual harass-
ment and an unambiguous regulation will help
authorities on how to deal with complaints on
sexual harassment by taking the right decision
and imposing suitable punishments on the per-
petrators.

Some consider that the approval and issu-
ance of the Anti-Harassment Law was hassled.
One of the possible explanations of the hasty is-
suance of the Anti-Harassment Law is to pave
the way for women’s driving and act as a pre-
emptive measure to curb any harassment inci-
dents that might occur after lifting the ban on
women’s driving. However, the Anti-Harassment
Law does not only protect women but all gen-
ders including children. The Anti-Harassment
Law was studied and discussed for many years
in Saudi Arabia but got delayed due to many rea-
sons. In the next paragraphs, the discussion is
about some of the challenges that delayed and

8 “‘Royal Order Issued to adopt the Provisions of the
Traffic Law and its Executive Regulation, including
Issuance of Driving Licenses for both Males and
Females”, SAUDI PRESS AGENCY, (Sep. 26,
2017).
https://www.spa.gov.sa/1671323
December. 17, 2019).

9 Rodolfo C. Estimo Jr. & Aisha Fareed. (Sep, 2017).
Saudi society welcomes new law criminalizing
sexual harassment”, ARAB NEWS. http://www.
arabnews.com/node/1169576/saudi-arabia (last
visited Apr. 20, 2018).

(last visited,
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postponed the issuance of the Anti-Harassment
Law in Saudi Arabia.

In spite of the law been passed with many
people in Saudi Arabia supporting it, the An-
ti-Sexual Harassment Law had many opponents
since the days it was under the study in the Shu-
ra Council. Opponents claim that a law on sex-
ual harassment leads to the validation of mixing
between the sexes. However, these opponents
clearly overlooked the guidelines that Sharia
provisions had put in place in such cases. Their
claim mostly on any new regulation or decision
in the country, that it leads to (iktilat) which is the
mixing between the sexes, such as the decision
on lifting the ban on women’s driving. Many op-
ponents on the lifted ban on women’s driving crit-
icized the decision claiming that women driving
leads to depravity and more mixing in the society.

The question is, are the opponents on the
Anti-Sexual Harassment Law aware of the seri-
ousness of the crime of sexual harassment that
the crime does not just affect women but chil-
dren also; or do they just desire to disrupt all that
has to deal with protection and empowerment of
women linking any law or decision in the country
that it leads to iktilat.

Underestimating the crime of harassment and
its effect and spread in the society, and delaying
the approval of laws that combat such crimes is
detrimental. Conservatives believed that there
was no need for an Anti-Sexual Harassment Law
in Saudi Arabia because it is too influenced by
Western foreign laws and could contain articles
contrary to Sharia. Conservatives considered
that Anti-Sexual Harassment Law is grounded
on liberal concepts and thus not “Islamic”. They
believe it is too influenced by Western laws be-
cause Western laws are secular laws; therefore,
any law based on Western laws is a secular law
which is contrary to Sharia law. In addition, the
term “sexual harassment” is considered a West-
ern term that is rarely used in Islamic provisions
or Saudi legislations. Thus, conservatives be-
lieve that enacting a law on sexual harassment
is not based on the Islamic Jurisprudence (the
Quran and Sunnah) hence there is no need for
it. The argument that claims that the term “sex-

ual harassment” does not exist in Sharia law,
does not preclude the fact that sexual harass-
ment is a crime and a form of violence that must
be criminalized by law. Many also use the argu-
ment, for example, that there is a law on sexual
harassment in the United States that refutes all
behaviors relating to sexual harassment and yet,
sexual harassment is still a serious issue that
threatens the American society. Nevertheless,
laws are always imperative, especially when
laws include articles affirming strict punishments
on the offense.

b. Conservatism and the Concept of Iktilat
(mixing):

One of the main and first problems that hin-
dered the promulgation of the draft Anti-Sexual
Harassment Law in Saudi Arabia is the issue of
mixed environments and the mixing between
the two sexes (lktilat). Conservatives debate
that mixing between the sexes is prohibited un-
der Sharia, and if such law is approved it will in-
crease mixed environments especially work en-
vironments. They believe that iktilat will lead to
moral decay and corruption in the Saudi society
as it did to Western societies where sexual ha-
rassment prevails. The separation between the
two sexes in public is justified under the Sharia.
This argument is used in particular for the issu-
ance of the Anti-Sexual Harassment Law, which,
according to this explanation, if passed, would
set women on a slippery slope towards immo-
rality. Conservatives believe that there are other
ways to reduce sexual harassment incidents in
the country rather than issuing an Anti-Sexual
Harassment Law.

One of the main and first problems that hin-
dered the promulgation of the draft Anti-Sexual
Harassment Law in Saudi Arabia is the issue of
mixed environments and the mixing between the
two sexes (lktilat). Conservatives debate that mix-
ing between the sexes is prohibited under Sharia,
and if such law is approved it will increase mixed
environments especially work environments.
They believe that iktilat will lead to moral decay
and corruption in the Saudi society as it did to
Western societies where sexual harassment pre-
vails. The separation between the two sexes in
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public is justified under the Sharia. This argument
is used in particular for the issuance of the An-
ti-Sexual Harassment Law, which, according to
this explanation, if passed, would set women on a
slippery slope towards immorality. Conservatives
believe that there are other ways to reduce sexu-
al harassment incidents in the country rather than
issuing an Anti-Sexual Harassment Law.

Today society is changing. Even though
schools, universities, and governmental agen-
cies are segregated in Saudi Arabia; neverthe-
less, mixed environments do exist such as in
malls, hospitals, and many workplaces around
the country especially in the private sector. Ac-
cordingly, in August 2014 as stated before, the
Shura Council decided to withdraw the Anti-Ha-
rassment Law based on the refusal of some
members of the Council arguing that the law will
enhance and increase the concept of mixing in
society. The Shura Council returned discussing
the draft law the following year in January. Three
members of the Shura Council in February 2015
demanded reviewing the draft law in a broader
and comprehensive manner by extending it to
all types of harassment, extortion, psychological
and financial exploitation. Also, they discussed
changing the title of the Law to “the Law of Pro-
tection of Self-Assurance.” After that, the Shura
Council decided to include the draft Anti-Harass-
ment Law on the list of discussions in the up-
coming three years. It was recommended in the
study that the draft Anti-Sexual Harassment Law
should become an independent separate law
from other laws'. Meaning, rather being a sec-
tion of articles included in an existing law such
as the Saudi Employment Law, being a separate
law is much fitter since it can become more ef-
fective. Also, passing a new law is much easier
than amending an existing one.609 The draft law
at that time also stressed that whenever the per-
petrator was superior to the victim, the punish-
ment would be increased.

10 “Saudi Arabia: Study of a draft law punishing
Harassment between the Sexes in the Workplace”,
ALSHARQ ALAWSAT, (Feb.7, 2009) http://archive.
aawsat.com/details.asp?section=43&article=506
018&issueno=11029#.VOXBhFeqzVr. (last Vvisited
December. 19, 2019).

After many videos surfaced on the web that
shows men harassing women in a city in Saudi
Arabia, many have used social media networks
to regenerate the activism against sexual ha-
rassment against women in the country.

Regarding the Anti-Harassment Law, most
people agree on the fact that the long overdue
law was supposed to be passed years ago. The
law was recently passed in May 2018 as a part
of the reforms that aim at protecting individual’s
dignity in the society from all forms of harass-
ment and abuse. Many people in Saudi Arabia
were requesting a clear punishment on the crime
of sexual harassment many years before. Sau-
dis were posting their opinions about demanding
the issuance of the law and advocating a clear
punishment on sexual harassment on social
media platforms. Human rights activists were
fighting and demanding legal rights and the issu-
ance of the Anti-Harassment Law. As there was
a constant demand by the Saudi people on the
issuance of the Anti-Harassment Law in the past
years, instead, the Saudi government in 2013
passed the Law of Protection from Abuse in its
place. After its issuance, many Saudis claimed
that there is still a lack of a clear legislation to
punish sex offenders in the country even after
the issuance of the Law of Protection of Abuse
since it only covers the issue of domestic abuse.
Saudi people argued that a lack of a clear pun-
ishment has dramatically increased the audacity
of the perpetrators and harassers, as their be-
haviors go beyond verbal harassment to physi-
cal, sexual harassment, knowing that there is no
deterrent punishment.

After lifting the ban on women’s driving, the
call for a law or punishment on sexual harass-
ment by the Saudi people increased. Many saw
that issuing a law on sexual harassment in the
Kingdom is critical nowadays especially after al-
lowing women to drive.

Fortunately, in May 2018, the Anti-Harass-
ment Law in Saudi Arabia was approved by the
Council of Ministers and was published in the Of-
ficial Gazette June 8th ,2018". The passing of

1 Royal Decree No. 96/M, (16/9/1439H, Jun. 1, 2018),
Umm Al-Qura, No. 4730 (23/9/1439H, Jun. 8, 2018),
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the Law is considered part of this reformist step
that aims at the protection of the physical and
dignity of individuals in Saudi Arabia.

Many Saudi praised the law when it was
passed since it focuses specifically on the crime
of sexual harassment. The law is aimed to com-
bat sexual harassment in the Kingdom by stating
a clear and specific punishment for it, as well as it
protects all genders including children. As stated
in this dissertation, the Anti-Sexual Harassment
faced a considerable amount of disapproval, and
many conservatives did not want this Law to be
approved or passed as they believe it will en-
courage more mixed environments in the country
which will then lead to immorality. In spite of what
appeared to be strong praise and complete sup-
port on the issuance of the Anti-Sexual Harass-
ment Law in the Saudi society and the human
rights community in particular; unfortunately, the
Anti-Harassment Law still to this day is undergo-
ing critical scrutiny. Unfortunately, there is a part
of society that always tries to question regula-
tions being passed and question their aims and
depreciate them. These opponents state redun-
dant suspicions and reservations on statues or
regulations before full comprehension of the law
and its articles. This part of the society passes
judgment on all the country’s developments and
achievements questioning every little thing the
nation does or passes.

One of the challenges that hindered the prom-
ulgation of the Anti-Sexual Harassment Law in
Saudi Arabia is the punishment of sexual harass-
ment. Opponents argued that there was no need
for an Anti-Sexual Harassment Law because the
punishment of sexual harassment falls under
the category of ta’zir punishments in Islamic law
that do not require a law, as ta’zir punishments
are discretionary and are under the Judge’s dis-
cretion. One reason for the rejection is also that
they claim that by applying an anti-harassment
law it will limit a gadi’s (judge) discretion. This
argument is also improper. Conservatives want
the punishment of sexual harassment to be un-
der the discretion of the judge. Unfortunately,

Approval of the Anti-Harassment Law, https://www.
uqgn.gov.sa/articles/1528406489385942200 /.

some judges may blame the victim (the woman)
for the harassment and not the harasser, either
because she wanted to work in a mixed work en-
vironment or went out without a mahram. Before
the passing of the Anti-Harassment Law, sexu-
al harassment was not a defined crime and the
punishment for it was considered discretionary
subjected to the jurisprudence of judges. As a re-
sult, the sentence on a harasser may vary. One
judge may lessen the punishment on an offend-
er, and another may intensify the punishment
while the committed crime is the same. Also,
other facts or accusations in a case may result in
a reduced sentence for the offender. For exam-
ple, blaming the victim for the way she dressed,
or for her presence in a place might result in a
minor punishment for the offender. It all depends
on the ruling of the judge and the circumstances
of the case.

In light of these many disagreements and
controversy on the Anti-Sexual Harassment Law,
the Law was withdrawn and suspended by the
Shura Council in 2014. The Law was withdrawn
because of the pressures of some members of
the Council claiming that the proposed law will
promote the concept of mixing between the sex-
es. While the argument might have made sense
at the time, nevertheless, it should no longer be
fitting. Times and societies are changing dras-
tically. Currently, mixed environments between
the sexes in the Saudi society exist and are ex-
panding each day. Mixed environments in Sau-
di Arabia exists in hospitals, malls, restaurants,
and many workplaces and no one can deny that
fact. Even the Shura Council today has become
a mixed environment that includes leading Sau-
di women in the country. Women have become
more involved in the decision-making process
and no one can underestimate their value or
their precise development and political involve-
ment in the country.

Protecting humans and their rights is one of
the State’s duties mentioned in Article 26 of the
Basic Law which states, “The State shall protect
human rights in accordance with Islamic Sha-
ria.”'? This article declares that it is the respon-

12 Article 26, Basic Law (Saudi Arabia).
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sibility of the State to protect human rights. Fur-
thermore, one of the main purposes of Sharia law
is to protect Muslims dignity and protect their life
from harm. Accordingly, to achieve these purpos-
es of Sharia, it is necessary to establish laws and
regulations that bring justice and security to the
Muslim community and protect them from any
harm or injury. Therefore, the question arises,
what is the hurdle of passing a law which does
not contradict Sharia and that protects women
and all individuals from harassment?

The argument remains. Any new project, idea,
decision, or bill presented in the Shura Council
has supporters and opponents. As deliberated
above, it is obvious that there were opponents
against the passing of the Anti-Harassment Law
in Saudi Arabia. The main disagreements over
this law are the disagreements over the impor-
tance of its existence, and its benefit to the coun-
try. Nevertheless, these oppositions were the
reasons behind the delay of the passing of the
Anti-Harassment Law.

For a long time, sexual harassment and vio-
lence against women had to remain hidden with
little known about what women go through. It is
only a couple of years ago that the issue of sex-
ual harassment in Saudi Arabia caught the atten-
tion of many as the media outlets brought it in the
spotlight. Many women would upload videos of
their incidents of street harassment on the inter-
net. Such videos would receive a considerable
amount of views as it caused significant concern
in the society. Citizens and women’s rights activ-
ists have progressively used the media as a tool
to report their sentiments about women’s issues
in Saudi Arabia. Before social media platforms,
citizens did not express their demands and opin-
ions about what is happening in the country
like nowadays. Now the public in Saudi Arabia
is more open to sharing their experiences and
views on every little thing that happens to them in
the country. Many people openly expressing their
opinions on every situation in the country result-
ed, for example, in the activists that are against
sexual harassment coming together to fight the
problem and demanding a clear punishment for
it in the Kingdom.

Regarding activism on lifting the ban on
women’s driving, women began demanding
their right to drive in the nineties of the last
century. One of the first movements challeng-
ing the ban on women’s driving emerged in the
1990s after 47 women protested in which they
led cars in the streets of the capital of Riyadh.
The government arrested them, forced them to
leave their jobs, and forbid them from traveling.
The case returned to public opinion in 2011 by a
number of women driving their cars and posting
videos of them driving on the internet. The ban
on women’s driving was one of the main crit-
icisms of the Saudi government in the field of
human rights and gender equality from human
rights organizations. It has become the main
criticism because Saudi Arabia was the only
country in the world where women were banned
from driving despite the absence of an explicit
prohibition regulation.

The lifted ban opened more employment
opportunities for women making them less de-
pendent on the men. The lifted ban also brought
about economic empowerment for the Saudi
women, and more women could now seek jobs
and create jobs in return. They also felt more se-
cure as compared to the periods in which the ban
was still active. The decision of lifting the ban on
women s driving was a start of a joyous jour-
ney from some Saudi women, as the next move
was to advocate for the total ban on the male
guardianship system that contributed more to
the violation of their rights and their treatment as
second-class citizens. This era of reforms wel-
comed a new wave on women empowerment on
the kingdom.

The male guardianship system in Saudi
Arabia in the past years has been receiving
a considerable amount of criticism. The male
guardianship system is one of the most known
schemes in Saudi Arabia that is continuously
condemned by the people as its significant-
ly affects women’s rights in the country. The
system considers adult women as minors and
restrict their rights to work, travel and affects
their mobility, their decisions on health issues,
their education, and their freedom to make
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crucial decisions concerning their lives. Many
Saudis including human rights activists have
been calling for the male guardianship system
to be abolished. Twitter is also being used by
many Saudis stating the demand for the abol-
ishment of the male guardianship system. The
activism on the male guardianship system
has led to the launch of an anti-male guard-
ianship system campaign ran by Saudi women
and Saudi women’s rights activists to end this
discriminatory system on Twitter. The popu-
lar hashtag in Twitter “4lAmMyOwnGuardian”
is the campaign which the public and wom-
en’s rights activists criticize and speak open-
ly about the male guardianship system and
cases of discrimination against women in the
country. The people in most media outlets all
around Saudi Arabia but especially on Twitter,
have publicly spoken about the need to abolish
the male guardianship system in the country.
The male guardianship system in Saudi Ara-
bia affects women dramatically and limits their
access to the majority of their rights. Women
under the male guardianship system, cannot
study abroad, obtain their passport, get mar-
ried, travel internationally, leave jail or deten-
tion centers, or even file a complaint in court
without a male’s approval. A male guardian
(wali) can be the husband, the father, brother,
uncle or even a young son. Sharia does not re-
quire the application of the male guardianship
system. In Islamic law, there is no religious text
that states a woman should not study or work
or take any decision regarding her life before
obtaining her male guardian’s approval. Never-
theless, the justification of this system is based
on the traditional Hanbali and Wahhabi inter-
pretation of Islamic law. Also, the guardianship
system is not codified in Saudi law. There is
no codified form of the male guardianship sys-
tem in the Saudi Laws, instead, the basis this
system refers to some historical events and
social changes that took place in Saudi Arabia
over the past three decades. The application
of the male guardianship system gradually be-
gan in the late seventies of the last century.
The enactment of laws in the Kingdom that

restrict women’s freedom of movement and
employment with a strict separation between
the sexes began in 1977. Until now, the male
guardianship still has an impact on the exist-
ing laws in the kingdom. It’s legalized by the
strict interpretations of Sharia doctrines and
traditional stereotypes of women to be weak,
and that they should not be allowed the free-
dom that men have. In education matters,
women who seek to study abroad have often
been subjected to the male guardianship doc-
trines as they have been required to be under
male supervision and company whenever they
venture into studying aboard. The system has
affected all Saudi women in the Kingdom re-
gardless of their wealth, age, or status in soci-
ety. The effect has been substantial on women,
and some male guardians have used it as an
avenue to extort money from them by allowing
them to work and in return pay reparations to
the men for giving them the opportunity to work
or to study.

It is undeniable that the male guardianship
system not only affects women’s rights in the
country but also might affect the efficiency of
the Anti-Harassment Law and even the Law of
Protection from Abuse. Governmental efforts to
illuminate restrictions on women in the country
or abolishing the male guardianship system is
imperative. The country must abolish the male
guardianship and ensure that every woman ob-
tains her ultimate rights and freedom in the coun-
try. Providing women their full rights by ending
such a system will help women unlock various
opportunities in the country’s economy.

Considering the complex nature of sexual
harassment in Saudi Arabia, it is important to
establish comprehensive, specific and effective
policies that assure all related issues to sexual
harassment are addressed, such as combating
sexism and discrimination against women. Pass-
ing a law on sexual harassment is needed but
not sufficient to change some inadequate be-
haviors against women that continue to occur in
society. Behaviors such as harassment and dis-
crimination should no longer be tolerated in Sau-
di society. Currently, the government has taken
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concrete steps and efforts to protect women and
combat sexual harassment against them. The
passing of the Anti-Harassment Law is one of
these efforts, however, much more can be done
to ensure practical application.

To protect victims and especially women from
violence and harassment, the government should
take all necessary measures relating to violence
against women. If the woman’s guardian is the
harasser or the abuser, how can the victim (the
woman) file a complaint to the police if she needs
to attend to file a complaint officially. Regardless
of that, the issuance of the Anti-Harassment Law
as a written penal code might help to eliminate of
sexual harassment in the Kingdom.

In a conservative country such as Saudi
Arabia, sexual harassment incidents are mostly
unreported as victims choose not to report due
to fear of social stigma or blame from their par-
ents, or the society in general. It is important
for the country to emphasize the issue of sex-
ual harassment and establish legal institutions
that respond to claims effectively. As reviewed
previously in this dissertation, most Arab wom-
en including Saudi women choose not to re-
port their incidents of sexual harassment. The
lack of reporting is due to a variety of reasons,
such as fear of shame, blame, humiliation, the
perception of the Arab society towards women,
and the difficulty to prove such harassment in-
cidents. Therefore, establishing legal institutions
where women or any victim can report their oc-
currence privately and be provided by the neces-
sary support, they need is necessary. The Saudi
government should make reporting procedures
of sexual harassment incidents much easier and
more accessible by eliminating obstacles of re-
porting. The government should take action by
not only criminalizing the act and determine a
punishment under the law but also by clarifying
the procedures of reporting such incidents. The
government should also provide multiple ave-
nues easy accessible by the public for reporting
and filing complaints to the authorities. It would
be preferable if these avenues are run by wom-
en, as some victims of sexual harassment might
find it easier and more comfortable for them to

report their cases to other women.

An environment that is supportive of reporting
sexual harassment incidents facilitates the pro-
cess of reporting incidents by the victims. Victims
will find it easier to report when they believe that
the behavior they experienced might constitute
sexual harassment. It is vital that the victims of
sexual harassment know to whom they should re-
port their incident. Thus, the government should
provide various points of contact to whom victims
can report to. By providing multiple authorities
that handles such complaints, the government
breaks down barriers of reporting. An anony-
mous reporting avenue may also be beneficial
to those individuals who do not feel comfortable
or find it difficult to approach the authorities or
the police. Regarding the workplace, employers
in some organizations may also consider imple-
menting a foreperson approach whereby certain
workers are the reliable personnel for employees
to contact regarding sexual harassment cases.

It is vital to raise public awareness on the im-
portance of reporting incidents of sexual harass-
ment and empowering women to fight for their
rights. There must be awareness not only for the
importance of reporting such incidents but also
on the impact of sexual harassment and how it
can affect people especially women or workers
in the workplace. More awareness should be
raised to change cultural stereotypes in the King-
dom where the woman is blamed for sexual ha-
rassment. One of the reasons for continued sex-
ual harassment behaviors is the society’s lack of
seriousness about sexual harassment as it is the
woman’s fault. In terms of sexual harassment in
the Arab countries, most people blame the wom-
an for it and attribute such incidents to the wom-
an not be fully covered, or dressed in a certain
way that can be provocative. As deliberated in
this dissertation, incidents happen to women in
the Arab world frequently even when the wom-
an is covered from head to toe. Men must have
self-control and follow Islamic guidelines on how
to communicate with a woman starting at low-
ering their gaze. To blame women for sexual
harassment or sexual assault and forcing them
to stay at home and not participate in the devel-
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opment of society just to protect her from ha-
rassment is unacceptable. It not only limits their
rights of equality and abilities as women, but also
can make the victims feel as if they deserved to
be harassed.

To conclude, sexual harassment is a serious
crime whose perpetrator must be punished. It
is often that harassers are mostly men, but that
does not mean that some women do not harass
men. More importantly, the need to educate soci-
eties in order to change attitudes toward women
is a must. We must ensure that women are seen
as individuals and human beings, not sex ob-
jects. In addition, sexual harassment of any kind
should be clearly criminalized with punishments
which prevent men from harassing women or the
opposite. Hence, the promulgation of the new An-
ti-Harassment Law is considered a great step in
tackling the issue of sexual harassment in Saudi
Arabia. The Anti-Harassment Law is considered
an important effort to define the crime of sexual
harassment and determine a clear punishment
for it since before the passing of the Law judg-
es had full discretion on the punishment ranging
from mild to severe and not having to be obligat-
ed by precedent.

In the end, it is imperative to recognize that
the criminalization and prohibition of sexual ha-
rassment in Islamic law and Saudi Arabia are
forbidden and a set rule long before the passing
of the Anti-Harassment Law and any other relat-
ed regulations. However, the passing of the Law
signifies that the Saudi government has in fact
seen that sexual harassment is an issue and a
crime that must be tackled. The Anti-Harassment
Law was passed to combat the crime of sexual
harassment and determine a punishment for it
and to protect victims in order to preserve the in-
dividual’s privacy, dignity and personal freedom
guaranteed by Islamic law and regulations. Not
only issuing a law on sexual harassment can
help, but also there must be awareness and em-
powerment of women so that we can change the
traditional perception of women as they should
not be seen as only caregivers raising children
as that is their only job in life.

CONCLUSION

Sexual harassment against women in Saudi
Arabia is a threatening behavior that harms and
effects security and social peace in the country.
It is crucial that legislators initiate laws and de-
termine severe clear punishments on sexual ha-
rassment to help spread security in all its forms
in the society. Therefore, it is fundamental for a
legal government intervention.

Before the passing of the Anti-Harassment
Law, where sexual harassment was criminalized
under the uncodified Sharia and the punishment
of sexual harassment was under the discretion
of the (qadi) judge, there were no established le-
gal guidelines to tackle sexual harassment. The
prevalence of sexual harassment suggests that
more stringent legal responses are necessary.
Laws and legal guidelines offer protection, how-
ever, developing even more strict guidelines in
all institutions and ensure all people will be pro-
tected from sexual harassment are essential.
Thus, through effective legal responses, sexual
harassment can be adequately mitigated. Fitting-
ly, Saudi Arabia has passed the Anti-Harassment
Law and determined a punishment for it which
hopefully the punishment will serve as a deter-
rent to such unjust behavior.

The purpose of this Law is to prevent all
forms of sexual harassment to protect human
dignity, freedom, privacy, and protecting and
assisting victims of harassment, including most
importantly punishing the offenders. Also, pass-
ing such law is an essential ground for women in
Saudi Arabia to work confidently and move freely
in mixed environments without any fear of expe-
riencing any form of harassment or assault.

The Anti-Harassment Law is facing a big chal-
lenge today with many incidents that can occur
after the ban has been lifted on women’s driving.
Unfortunately, people after the issuance of the
Anti-Harassment Law still question the effective-
ness of the Law and how will it be implemented
in a precise, serious and safe manner. Only time
will determine if the Law will successfully com-
bat sexual harassment or not in Saudi Arabia. In
the time being, the government should increase
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INTRODUCTION

Data protection legislations have been adopted in many countries,
however, the level of protection provided varies by region and state.
The need for global data protection mechanism is as desirable as nev-
er before, which shifts data protection importance to the next level.
Luckily, data protection model within the EU is the most advanced one
in the world which may serve as a good example for enhancing data
protection mechanisms where needed.

By the Directive 95/46/EC," the EU had established general ba-
sis for ensuring data protection compliance for two decades. However,
rapid pace of technological advancement triggered the need for even
higher standards of data protection and Directive failed to serve as a
tool for achieving this purpose, especially from 2010s. As a result, new
regulation was introduced in 2012 and after numerous discussions
the final version of new data protection framework has been agreed
upon. Known as the General Data Protection Regulation (GDPR)? it
is the most refined and developed standard which is oriented on data

1 Directive 95/46/EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the processing of
personal data and on the free movement of such data.

2 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing
of personal data and on the free movement of such data, and repealing
Directive 95/46/EC (General Data Protection Regulation).
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protection compliance in the EU. Its benefits are
evident and aims to achieve positive outcomes.
However, within this Article | want to emphasize
one particular subject — the requirement of ap-
pointing the DPO in order to shift the level of data
management to the more coherent and lawful
manner.

In addition, mandatory requirement of ap-
pointing the DPO was not only introduced by
GDPR, it is also prescribed in the Directive
2016/680,% which applies to personal data pro-
cessing in the field of prevention, investigation,
detection or prosecution of criminal offences or
the execution of criminal penalties.

1. THE NEED FOR THE DPO

GDPR enshrines a cluster of rights and obli-
gations for data controllers and processors. Ad-
ditionally, it encompasses several specific con-
ditions for data processing in specific sectors.
Handling of personal data can be seen from the
inward-facing and outward-facing perspective.
Therefore, different mechanisms may apply de-
pending on the type of data processed.*

The most common obligations that data con-
troller is obliged to perform, can be divided into
more generalized headlines, such as:

1. Requirement for compliance with data
protection principles, inter alia, account-
ability, fairness, lawfulness, purpose spec-
ification, proportionality, keeping the data
in correct manner and up to date, storing
information for specific time period (reten-
tion proportionality), ensuring account-
ability towards data subject and having
implemented adequate technical and or-

3 Directive (EU) 2016/680 of the European Parliament
and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing
of personal data by competent authorities for the
purposes of the prevention, investigation, detection
or prosecution of criminal offences or the execution
of criminal penalties, and on the free movement
of such data, and repealing Council Framework
Decision 2008/977/JHA.

4 Lambert, P. (2017). The Data Protection Officer —
Profession, Rules and Role. Taylor and Francis, 5.

ganizational security measures. These
principles are pillars on which the whole
data protection standards are based

2. The next step in a compliance process

is to ensure lawfulness of each partic-
ular processing operation. This is the
stage where grounds for data processing
come into play. These grounds may dif-
fer according to the data at place, in other
words, handling the sensitive personal in-
formation requires to act within more re-
stricted grounds for processing

3. Along with general data processing prac-

tices, in some circumstances, processing
may be carried out for specific purposes,
which may involve direct marketing, inter-
national data flows, etc. These practices
need to be addressed differently, because
of their specific nature, therefore, relevant
approach is needed for performing rele-
vant actions. In general, they are not diffi-
cult to be managed, however, some basic
level of knowledge is favorable

4. The central part of data protection legis-

lation is the fulfilment of data subjects’
rights. It may be divided into three parts,
namely, a right to obtain information and
details of processing, a right to request
modification of one’s own data and a right
to restrict processing or simply, the right
to be forgotten

5. The whole data processing must be ac-

companied with relevant measures of
security in technical and organizational
regard. The method is never universal,
instead, data controllers and processors
must choose the level of protection that
perfectly suits ongoing processing prac-
tices.

As it shows, data protection has several im-
portant directions where legal compliance re-
quires relevant elaboration. This list of require-
ments is just a part and it involves further specific
details. However, at a first glance, enlisting them
in above mentioned way gives us a generalized
view on the aspects of data protection. Therefore,
the need for the DPO can be based on these
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benefits: 1. Fulfill the legal obligations regarding
data protection; 2. Review and implement data
protection policies and rules; 3. Organize internal
trainings for organization members; 4. Provide
expertise in relation to data breach aspects.®

2. THE APPOINTMENT
OF THE DPO

Who should be occupied as the DPO? Al-
though there is no such profession, still the mini-
mum knowledge is preferable. GDPR states that
“necessary level of expert knowledge should be
determined in particular according to the data
processing operations carried out and the pro-
tection required for the personal data processed
by the controller or the processor.” It may be
required for the DPO to have knowledge in le-
gal acts, technical and organizational measures
and procedures of security, knowledge on tech-
nical requirements for data protection by design
and by default, awareness of the sensitivity of
the data processed, ability to carry out internal
audits, consultation, documentation, and report-
ing.”

It can’t be said that the tasks of the DPO has
to be performed strictly by legal practitioner or HR
manager. This position requires mixed, neverthe-
less expert knowledge of data protection law and
subsequent legislation. Data protection itself is
not a new concept, however, requirement to ap-
point the DPO still stays as a novel approach.

GDPR prescribes three possible alternative
cases where appointing of the DPO is mandato-
ry, these are:

1. If the processing is carried out by a pub-
lic authority or body (entity), however, this
does not apply to courts when they act in
their judicial capacity;®

2. The core activities of the controller or the
processor involve processing operations,
which due to their nature, scope and

Ibid., 209-210.
GDPR, Recital 97.
Lambert, 38.
GDPR, Art. 37(1)(a).

co~NO O

purpose, require regular and systemat-
ic monitoring of data subjects on a large
scale;®
3. The core activities of the controller or the
processor consist of large scale process-
ing of special categories of personal data
and data relating to criminal convictions
and offences.™
GDPR does not define what a ‘large scale’
mean, but according to the guidance from Arti-
cle 29 Data Protection Working Party, the exis-
tence of a ‘large scale’ is determined according
to these factors: (a) the number of data subjects
concerned, or a specific number or a proportion
of the relevant population; (b) the volume of data
and/or the range of different data items being
processed; (c) the duration, either permanence
of the processing activities; (d) the geographi-
cal extent of the processing itself." Some data
protection authorities in Europe issued relevant
explanations or comments whether the process-
ing can be regarded as a ‘large scale.” For ex-
ample, according to Dutch DPA guidance, data
processing by hospitals, pharmacies, general
practice centers are always regarded as a large
scale, in addition data processing is large scale
if it involves 10,000 registered patients treated
on general basis and all their files are contained
in one single filing system. On the other hand,
Czech data protection authority has taken an-
other way to define data processing on a ‘large
scale,’ in this case this processing has to involve
10,000 data subjects in processing. In addition,
processing the data by more than 20 branches of
by more than 20 employees is considered as a
large scale processing as well."?
The most important in this regard is that the
DPO should be in a position to perform duties

9 Ibid., (b).

10 Ibid., (c).

1 Article 29 Data Protection Working Party. (2017).
Guidelines on Data Protection Impact Assessment
(DPIA) and determining whether processing is
“likely to result in a high risk” for the purposes of
Regulation 2016/679, 10.

12 Breitbarth, P. (2018). On large Scale Data
Processing and GDPR Compliance. [https://iapp.
org/news/a/on-large-scale-data-processing-and-
gdpr-compliance/].
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and tasks in an independent manner."™ In addi-
tion, the organization shall not interfere with or
pressure the DPO in carrying out and exercising
of tasks. DPO is also independent from direction
or reporting requirements to other staff members
and managers.' Also “the data protection officer
shall be designated on the basis of professional
qualities and, in particular, expert knowledge of
data protection law and practices and the ability
to fulfil the tasks [...].”"° | will review the tasks of
DPO in details later on.

One thing to notice here is that data control-
ler and data processor has the option to appoint
DPO from the existing staff members, or opt for
outsource on the basis of service contract.'

3. POSITION AND DUTIES
OF THE DPO

Enhancement in data processing methods
and scenarios triggered the need for more priva-
cy protection. For effectiveness of data protec-
tion standards, special duties may be designat-
ed to the DPOs. These duties are wide in range
and are not limited to those that are provided by
legislation, as an enhanced, balanced data pro-
tection is never unwelcomed. “Data protection
is not limited to a mere compliance issue. There
are many advantages, including competitive ad-
vantages, to respecting personal data. The data
protection officer should be conscious of selling
the advantages of data protection best practice
to the management board.”"”

4.1. Specific guarantees for DPO

The DPO has to be involved in all matters
of personal data protection by a data controller
or data processor. This engagement has to be
managed in proper and timely manner."® It en-
sures that the DPO will be aware of all process-
ing activities. Therefore, the DPO should be able

13 GDPR, Recital 97.
14 Lambert, 40.

15 GDPR, Art. 37(5).
16 Ibid., (6).

17 Lambert, 77.

18 GDPR, Art. 38(1).

to cover all methods of data processing, namely,
automated, semi-automated and non-automated
ones. On the other hand, from a data controller
and data processor standpoint, relevant support
should be provided for the DPO to efficiently per-
form designated tasks. This support also extends
to ensuring that the DPO has relevant expert
knowledge in order to maintain tasks.' The latter
may involve providing a possibility for the DPO
to raise awareness and knowledge in the data
protection field and to keep alert.

It is possible for the DPO to fulfil other tasks
and duties as well. However, ensuring that any
given task and duty does not cause a conflict
of interests is of paramount importance.?’ This
should be regulated under a contract and needs
to be explicitly mentioned.

One important requirement under GDPR for
the DPO position is that “the controller and pro-
cessor shall ensure that the data protection offi-
cer does not receive any instructions regarding
the exercise of those tasks. He or she shall not
be dismissed or penalized by the controller or the
processor for performing his tasks. The data pro-
tection officer shall directly report to the highest
management level of the controller or the pro-
cessor.”?! Perhaps, this is the most difficult part
to be executed in practice. The special empha-
sis is made on responsibilities of data controller
and data processor, however it is achievable.
The consideration of the fact that the DPO’s in-
dependence is proportionate to the effectiveness
of data privacy in organization and therefore can
cause positive outcomes (which also may be fig-
ured in little or no inspections from data protec-
tion authority) and strong public image, it may be
used as an important self-motivational tool.

4.2. Tasks of DPO

GDPR is clear in enlisting general tasks of
the DPO, which is characteristic to the duties that
should be performed. These involve five direc-
tions:

1. “To inform and advise the controller or

19 Ibid., (2).
20 Ibid., ().
21 Ibid., (3).
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the processor and the employees [...]."%?
As this provision indicates, the DPO is
a main contact point at the organization
on the matters of privacy and data pro-
tection. Therefore, this position requires
avoiding bias towards the management
or the employees

. The monitoring of compliance with GDPR,

data protection laws of EU member states
and policies of the organization itself, as
well as, to ensure awareness-rising of
the staff involved in data processing and,
perform relevant audits.?® Considering the
legal nature of GDPR, it is not needed to
adopt any domestic legislation in order to
implement the provisions of GDPR, as it
has direct effect in every member state
of EU. Accordingly, the main, but not the
only, objective of the DPO is to ensure
that an organization acts according to the
standards set under GDPR

. “To provide advice where requested as re-

gards the data protection impact assess-
ment and monitor its performance [...]."*
One of the main advantages of GDPR is
to perform data protection impact assess-
ment (DPIA), which ensures the reveal-
ing of possible gaps and shortcomings in
data protection compliance. Therefore it
is no surprise that the DPO has to be ex-
perienced in this direction as well

. Cooperation with the supervisory author-

ity.?® As it is mandatory, every member
state of the EU has to domestically desig-
nate independent data protection super-
visory authority with the powers of estab-
lishing the standards of data processing
operations, providing recommendations,
performing inspections and have the
powers to fine data controllers and pro-
cessors if the data protection legislation
is breached. Having a contact point at the
organization is an effective way to control

22
23
24
25

Ibid., Art. 39(1)(a).
Ibid., (b).

Ibid., (c).

Ibid., (

the data processing activities in that par-
ticular organization

5. Acting as a contact point for the super-
visory authority on issues relating to
processing.?® This requirement can be
viewed as an additional condition for the
previous one. However, this is one of the
important aspect to characterize the role
of the DPO. This requirement is aimed to
ensure that the communication between
the data controller and data protection su-
pervisor is likely to be effective and the
DPO acts as a representative of data con-
troller or processor.

4. MAKING THE DPO
MANDATORY IN GEORGIA

The very first act on data protection in Geor-
gia was adopted at the end of 2011. The Law
of Georgia “On Personal Data Protection” was
based on prescriptions derived from the Directive
95/46/EC, in particular law of Georgia shared the
core provisions, such as data processing prin-
ciples, grounds for data processing, the obliga-
tions of data controller and processor and data
subject rights. This law is still valid in Georgia, on
the other hand, European Union had undergone
major changes in this regard.

According to the EU-Georgia Association
Agreement Georgia has an obligation “to en-
sure a high level of protection of personal data in
accordance with the EU Council of Europe and
international legal instruments and standards
[...].”*" As a further reference to the EU stan-
dards, Agreement states that “each Party shall,
in the context of the implementation of this or
other Agreements, ensure a legal level of data
protection which at least corresponds to that set
out in Directive 95/46/EC [...]."%

It's worth mentioning that Directive was ad-

26 Ibid., (e).

27 Association Agreement between the European
Union and the European Atomic Energy Community
and their Member States, of the one part, and
Georgia, of the other part, Art. 14.

28 Ibid., Annex I.
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opted in 1995, at the period when data process-
ing operations were not as intense and versa-
tile as they are now. The fact is that whenever
the technological advancement is taking place,
relevant legal provisions are needed to address
challenges arisen from such a development.
This served as the one of the prerequisites for
starting the discussions on the new regime for
data protection in EU. As a result the new Gen-
eral Data Protection Regulation was introduced
and adopted in 2016, however it entered in force
two years later — on 25th of May, 2018.

Did this shift towards higher standards im-
pose new obligations for Georgia with regard
to data protection legislation to be amended re-
spectively? The short answer is yes, it did, but
one may be interested what is the reason for
making this kind of conclusion? Final provisions
of GDPR contain special reference to the re-
pealed Directive 95/46/EC. It states that wherev-
er there is any reference to the Directive it shall
be interpreted as a reference to the GDPR.?° Ac-
cordingly references towards Directive into the
Association Agreement shall be construed as a
reference to the GDPR.

In order to fulfil this obligation, a new draft
law on personal data protection was introduced
in the Georgian Parliament, which, inter alia, re-
quires the DPO to be appointed in a mandatory
manner. As this is a proposed draft act, we can’t
review it in details, because the final version is
yet to be adopted. On another hand, draft law
shares the common approach of GDPR in pre-
scribing the functions and requirements for ap-
pointing the DPO. However, it is worth to gen-
erally mention the core requirement, namely,
an obligation for public institutions and sector
specific organizations, as well as, for those med-
ical institutions that process at least 10,000 data
subject’s personal data to appoint or determine
the DPO.*° As it was indicated previously, this
practice of not imposing this requirement for all
kinds of data controllers is common, prevalent in

29 GDPR, Art. 94(2).

30 Draft law of Georgia “On Personal Data
Protection”, Art. 33(1). [https://info.parliament.ge/
file/1/BillReviewContent/2220897].

EU countries. This exception may be occurred
from the fact that larger companies are at higher
risk of data breach, therefore small businesses
are free from this regulation. Additionally, from
the data management perspective, small orga-
nizations may handle data processing effectively
due to the size of the data processed. Therefore,
these two reasons may be enough to explain the
exception.

CONCLUSION

Decades of development in data protection
field indicates the importance and role of safe-
guarding individuals’ fundamental right. The
creation of the DPO position was preceded by
several aspects, namely, advancement of tech-
nology, intensification of data processing practic-
es, development of methods and tools used for
processing. This led to the creation of special po-
sition with the tasks which was not specific to any
other position before. The DPO is important po-
sition within organization to ensure greater data
protection compliance.

In Georgia, the requirement of appointing
the DPO is not mandatory yet. So far we do not
even have any optional reference in legislation
to a person/entity which may perform duties
characteristic to the DPO. However, the current
development and practices of privacy and data
protection in Georgia are indicating that we are
about to improve the most fundamental aspects
of data protection and act upon higher standards
set by GDPR alongside with specific and com-
plex requirements of the legislation. Therefore,
general requirement to appoint the DPO within
organizations and entities may become a path-
way to reach data protection compliance goals.



#14, may, 2020

Y
~

BIBLIOGRAPHY:

1.

2.

Lambert, P. (2017). The Data Protection Officer — Profession, Rules
and Role. Taylor and Francis.

Breitbarth, P. (2018). On large Scale Data Processing and GDPR
Compliance. [https://iapp.org/news/a/on-large-scale-data-processing-
and-gdpr-compliance/].

Article 29 Data Protection Working Party. (2017). Guidelines on Data
Protection Impact Assessment (DPIA) and determining whether
processing is “likely to result in a high risk” for the purposes of
Regulation 2016/679.

Directive 95/46/EC of the European Parliament and of the Council of
24 October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data.
Regulation (EU) 2016/679 of the European Parliament and of the
Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection
Regulation).

Directive (EU) 2016/680 of the European Parliament and of the
Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data by competent authorities for
the purposes of the prevention, investigation, detection or prosecution
of criminal offences or the execution of criminal penalties, and on
the free movement of such data, and repealing Council Framework
Decision 2008/977/JHA.

Association Agreement between the European Union and the
European Atomic Energy Community and their Member States, of the
one part, and Georgia, of the other part.

Draft law of Georgia “On Personal Data Protection” [https://info.
parliament.ge/file/1/BillReviewContent/2220897].

Kakhaber Goshadze



Y
oo

#14, 3s0bo,2020

Christoph Degenhart

Die verfassungsgepragte
Rechtsordnung des
Konstitutionalismus —

zum Verhdltnis von Verfassungs —
und Gesetzesrecht im
Verfassungsstaat

Christoph Degenhart

Professor f(ir Staats- und Verwaltungsrecht sowie
Medienrecht (Universitat Leipzig)

STICHWORT: Grundgesetz, Grundrechte,
Verfassungsgerichtsbarkeit

Eine freiheitliche Verfassung bedarf der Realisation in der unterver-
fassungsrechtlichen Ordnung. Das Freiheitsversprechen der Verfassung
ist auf den Ebenen der Rechtsetzung und der Rechtsanwendung durch
Exekutive und Judikative einzuldésen, nur dann kann Verfassungsrecht
seine Funktion als Grundlage der Organisation des Staates wie auch des
Verhaltnisses von Staat und Burger erfillen und wertsetzende Bedeutung
fur die gesamte Rechtsordnung entfalten. Diese konstitutionelle Durchdri-
ngung der Rechtsordnung stellt gerade ,junge® Verfassungen, wie es das
Grundgesetz nach 1949 war und wie es die Verfassung von Georgien
jetzt ist, vor besondere Herausforderungen.

1. FUNKTIONEN EINER FREIHEITLICHEN VERFASSUNG:
STAATSORGANISATION UND GRUNDRECHTE
1.1. Konstituierung der staatlichen Ordnung

Die Verfassung eines Staates konstituiert dessen staatliche Ordnung.
Sie enthalt notwendig die Grundprinzipien der Staatsform und der staat-
lichen Organisation. Fur die Verfassung Georgiens sind es die Bestim-
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mungen des ersten Kapitels, insbesondere der
Art. 3 — 5 Uber Demokratie, Rechtsstaat und So-
zZialstaat, fir das Grundgesetz als die Verfassung
der Bundesrepublik Deutschland' sind die ver-
fassungsgestaltenden Grundentscheidungen in
Art. 20 GG enthalten. Auf diesen Grundlagenbes-
timmungen beruhen die weiteren staatsorganisa-
tionsrechtlichen Bestimmungen Uber die einzelnen
Staatsorgane, Uber deren Kreation, sei es unmittel-
bar durch allgemeine Wahlen, sei es in mittelbarer
demokratischer Legitimation, wenn das gewahlte
Parlament weitere Staatsorgane, insbesondere
die Regierung bestimmt, ber deren Aufgaben und
Befugnisse und ihr Verhaltnis zueinander. Im frei-
heitlichen Rechtsstaat jedoch hat die Verfassung
des Staates weiterreichende Funktionen als die
eines organisatorischen Gerlsts fur staatliches
Handeln. Sie bestimmt entscheidend die Stellung
des Burgers, sie hat die Funktion, seinen Freiraum
gegenlber der hoheitlichen Gewalt des Staates
abzugrenzen und zu schutzen, hat die staatliche
Macht zu begrenzen. Dies vor allem ist Funktion
der Grundrechte in der freiheitlichen Verfassung.
Grundrechte zunachst und vor allem Freiheits-
rechte und als solche Abwehrrechte des Burgers
im Verhaltnis zum Staat?. Dies entspricht auch nur
ihrer historischen Ableitung, entspricht auch der
Grundrechtskonzeption der EMRK.3

1.2. Entscheidende Bedeutung

der Grundrechte

Diese Uberragende Bedeutung eines Grun-
drechtskatalogs fir die freiheitlich rechtsstaat-
liche Verfassung kommt im Grundgesetz be-
sonders akzentuiert zum Ausdruck, wenn dort
nicht die Bestimmungen Uber die Grundlagen
des Staates und insbesondere die Staatsform
an erster, ,vornehmster® Stelle genannt sind.

1 Degenhart, Staatsrecht | — Staatsorganisationsrecht,
34. Aufl. 2019 Rdn. 11.

2 Vgl. Starck, in: v. Mangoldt/Klein/Starck, GG, 7. Auf.
2018, Art. 1 Rdn. 168 ff.

3 Vgl. etwa nur Bethge, Der Grundrechtseingriff, VVD-
StRL 57 (1998), 7 (13 f.); fur Art. 5 GG s. Degenhart,
BonnK, Art. 5 | u. Il (2017) Rdn. 63; zur EMRK — dort
insbesondere fir Art. 10 — s. Marko, Rundfunkverans-
taltung und Rundfunkempfang, 1997, S 159 ff; Gornig,
Aurerungsfreiheit und Informationsfreiheit als Menschen-
rechte, 1988, S. 293 f.

Diesen Platz nimmt Art. 1 GG ein: die Garantie
der Menschenwurde. Sie hat Vorrang vor aller
staatlichen Gewalt und allen Staatszwecken, ihr
Schutz ist die wichtigste Aufgabe des Staates:
,Der Staat ist um des Menschen willen da, nicht
der Mensch um des Staates willen®.* Es bleibt
nicht bei der allgemeinen Bekundung der Men-
schenwirde, Art. 1 besagt vielmehr in Abs. 2,
was Schutz der Menschenwirde bedeutet:
das Bekenntnis zu den unverletzlichen und un-
veraulerlichen Menschenrechten — Leben, Frei-
heit und Gleichheit, koérperliche Unversehrtheit,
Glaubens- und Gewissensfreiheit, Meinungsfrei-
heit, Eigentum. Diese Menschenrechte werden
in den nachfolgenden Grundrechtsbestimmun-
gen der Art. 2 — Art. 19 GG dann ausdrtcklich
garantiert, wie ja auch in der georgischen Ver-
fassung die Grundrechte des Katalogs des 2.
Kapitels sich systematisch als Konkretisierung
des an erster Stelle des Grundrechtsteils ste-
henden Menschenwurdesatzes darstellen. Die
Grundrechte des Grundgesetzes, dies besagt
Art. 1 Abs. 3 GG, sind unmittelbar geltendes
Recht und binden alle staatlichen Gewalten,
auch die Gesetzgebung — auch deshalb ist der
Rechtsstaat des Grundgesetzes freiheitlicher
Rechtsstaat. Denn die Grundrechte sind nicht
bloRer Programmsatz, sie kdnnen unmittelbar
eingefordert werden. Sie sind subjektive Rechte
des Einzelnen gegen den Staat. Hierin vor allem
lag der entscheidende Fortschritt des Grundge-
setzes gegenuber der Vorgangerverfassung von
Weimar — doch war es die Rechtsprechung des
Bundesverfassungsgerichts und, von ihm beein-
flusst, dann zunehmend auch der Fachgerichte,
die dem in der Praxis der Rechtsetzung und
Rechtsanwendung zur Durchsetzung verhalf
und so die Konstitutionalisierung der Rechtsord-
nung® bewirkte. Gewahrleistungen zum Schutz
der Grundrechte enthalt die Georgische Ver-
fassung insbesondere in ihrem Art. 34.

4 So in Art. 1 Abs. 1 des Entwurfs von Herrenchiemsee.

5 Zum Begriff s. Jarass, Die Konstitutionalisierung des
Rechts, in: Scholz/Lorenz/Pestalozza/Kloepfer/Jarass/
Degenhart/Lepsius (Hrsg.), Realit‘itspriigung durch
Verfassungsrecht, Kolloquium aus Anlass des 80.
Geburtstags von Peter Lerche, 2008, S. 75; s. auch
Bethge, Zur grundrechtlichen Konstitutionalisierung
des Strafrechts, in: Festschrift Stern, 2012, S. 295.
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2. VERFASSUNG

UND UNTERVERFAS-
SUNGSRECHTLICHE ORDNUNG -
STUFEN DER REALISATION

2.1. Zur Akzeptanz einer
Verfassung

Auf die Hbéhen der Verfassungsgebung fol-
gen die Mihen der Ebene. Soll eine Verfassung
die Grundordnung eines rechtsstaatlichen und
freiheitlichen Gemeinwesens bilden und als sol-
che, wie das Grundgesetz fur die Bundesrepub-
lik Deutschland, breite Akzeptanz erfahren, so
bedarf sie der Umsetzung im rechtlichen Alltag,
im alltaglichen Rechtsverkehr, im Kontakt mit Be-
hérden — und damit auf der Ebene des einfachen
Gesetzesrechts, des untergesetzlichen Rechts,
des Gesetzesvollzugs. Das Freiheitsversprech-
en einer Verfassung und ihrer der Grundrechte
ist auch und entscheidend auf der Ebene des
einfachen Gesetzesrechts einzuldsen, nicht nur
in der Gesetzgebung selbst, sondern auch und
vor allem in der Gesetzesanwendung. Die Ver-
fassung eines Staates gestaltet dessen rechtliche
Grundordnung und sie bestimmt malfigeblich das
Verhaltnis Burger-Staat. Deshalb sind die Normen
einer Verfassung — und dies gilt ganz besonders
fir deren Grundrechtsverblrgungen — dort vor al-
lem zur Geltung zu bringen, wo der Staat in allen
seiner Teilgewalten dem Birger unmittelbar ge-
genubertritt, im verwaltungsmagigen Vollzug der
Gesetze,’ im gerichtlichen Verfahren.

2.2. Verfassungsrechtliche
Pragung der Rechtsordnung

a) Konstitutionalisierung der Rech-

tsordnung durch Wertentscheidungen

des Verfassungsrechts - insbesondere

der Grundrechte

Verfassungsgebung erfolgt nicht im rechts-
freien Raum. Der Verfassungsgeber wie auch
der verfassungsandernde Gesetzgeber ftref-
fen auf bestehende Normenkomplexe des ein-
fachen Rechts. Auch fiir sie, nicht nur fur kin-

6 S. Horn, Die Grundrechtsbindung der Verwaltung, in:
Festschrift Stern, 2012, S. 353.

ftige, nachkonstitutionelle Gesetzgebung sind
die Normen der Verfassung als hdherrangige
Rechtsvorschriften Mal3stab fur die Beurteilung
ihrer VerfassungsmaRigkeit. Verfassungsrecht
derogiert im Fall des Normenkonflikts einfaches
Gesetzesrecht. Doch wirde es zu kurz greifen,
wollte man das Verhaltnis von Verfassungsrecht
zu unterverfassungsrechtlichen Normen auf
die Malstabsfunktion und Derogationswirkung
des ersteren beschranken. Im Verfassungssta-
at, der die Wurde des Menschen als hochsten
Verfassungswert anerkennt, muss ,die gesamte
Rechtsordnung ... von dieser Wertentscheidung
durchdrungen sein®.” Dies gilt fir den Inhalt der
Normen ebenso wie flir deren Anwendung, und
dies gilt nicht allein fur jene Rechtsmaterien, die
das Verhaltnis von Staat und Birger unmittelbar
gestalten und hierin die eingriffsbegrenzende
Wirkung insbesondere der Grundrechte zu
beachten haben, dies gilt vielmehr fir die gesa-
mte Rechtsordnung. Es ist das Verdienst und die
nicht hoch genug einzuschatzende pratorische
Leistung des Bundesverfassungsgerichts, dies-
er Wechselbezlglichkeit zwischen Verfassung
und Gesetz in seiner Rechtsprechung seit ihren
Anfangen Rechnung getragen zu haben. Indem
es die Grundrechte als auch objektive, in jedem
Fall pragende Prinzipien der Gesamtrechtsord-
nung sieht® und ihnen auf dieser Grundlage eine
umfassende Ausstrahlungswirkung auf eben
diese Gesamtrechtsordnung zugewiesen hat,
hat es entscheidend dazu beigetragen, den Sta-
at des Grundgesetzes als grundrechtsgepragten
Verfassungsstaat® zu festigen, ihn im Bewusst-
sein der Rechtsadressaten wie der Rechtsan-
wender gleichermalien zu verankern. Eben dies
ist Voraussetzung dafir, dass eine Verfassung
als erfolgreich gelten darf, als ,Erfolgsmodell®,

7 Vgl. Stern. Idee der Menschenrechte und Positivitat
der Grundrechte, HStR X, 3. Aufl. 2011, § 184 Rdn. 7.

8 Zum entscheidenden AnstoR durch das Luth-Urteil
des BVerfG vom 15. Januar 1958, BVerfGE 7, 198 s.
Sachs, in: Stern, Das Staatsrecht der Bundesrepublik
Deutschland, Bd. 1lI/1, 1988, § 69 | 3, S. 899 ff., S.
903; Hermes, Verfassungsrecht und einfaches Recht
— Verfassungsgerichtsbarkeit und Fachgerichtsbarkeit,
VVDStRL 61 (2002), 119 (121); niher nachstehend 1ll.2.a).

9 Vgl. dazu Sachs/Siekmann (Hrsg,), Der
grundrechtsgepragte  Verfassungsstaat, Festschrift
Stern, 2012.
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wie dies dem Grundgesetz der Bundesrepublik
Deutschland attestiert wird.

b) Grundrechte als unmittelbar

geltendes Recht

Es sind also vor allem die Grundrechte, die
diese Ausstrahlungswirkung auf die gesamte
Rechtsordnung entfalten. Mit dieser Ausstrah-
lungswirkung der Grundrechte, mit ihrer Ausle-
gung als objektive Wertentscheidungen, als ver-
fassungsrechtliche Wertungen fiir alle Bereiche
des Rechts werden Verfassungsordnung unter
unterverfassungsrechtliche Ordnung Uber das
bloRe Regel-Ausnahme-Verhaltnis von Freiheit
und Eingriff hinaus zueinander in Beziehung
gesetzt. Grundrechte wirken in die einfachge-
setzliche und untergesetzliche Rechtsordnung
hinein, auch dies in der Konsequenz der Posi-
tivitat der Grundrechte und ihrer Wirkung als un-
mittelbar geltendes Recht auf allen Ebenen der
Gesetzgebung und der Gesetzesanwendung.™
Damit verbunden ist das Erfordernis einer grun-
drechtlichen Durchdringung der einfachgesetzli-
chen Ordnung und der Grundrechtseffektuierung
auf den nachgeordneten rechtlichen Ebenen.
Die Rechtsordnung ist auf allen Ebenen und in
allen ihren Sektoren " so auszugestalten und
so zu handhaben, dass sie die Bedingungen fur
eine wirksame Realisierung von Grundrechten
gewahrleistet. Denn in einer differenzierten Ge-
sellschaftsordnung wie der des europaischen
Verfassungsraums, deren wesentliches Ord-
nungs- und Gestaltungsmittel das Recht ist, be-
wegt sich der einzelne Grundrechtstrager weit-
gehend in rechtlich gepragten Beziehungen,
wenn er grundrechtliche Freiheit wahrnimmt.'?
Deshalb muss die rechtliche Ordnung so gestalt-
et sein, dass sie die Verwirklichung der Grun-
drechte ermdglicht und sichert.

10 Vgl. Sachs (Fn. 8), § 69 Il 4, S. 927 f,; fir die
Meinungsfreiheit des Art. 5 Abs.1 GG s. BVerfGE 7,
198 (208); fur die Koalitionsfreiheit des Art. 9 Abs. 3
GG s. BVerfGE 93, 352 (360).

1 Vgl. zur Ausstrahlungswirkung der Grundrechte auf
die unterschiedlichen Rechtsbereiche Sachs (Fn. 8),
§ 69 Il 1 -3, S. 924 ff,; Starck, in: v. Mangoldt/Klein/
Starck, GG, 7. Auf. 2019, Art. 1 Rdn. 178 ff.

12 Vgl. Hesse, Grundzige des Verfassungsrechts, 20.
Aufl. 1995, Rdn. 303.

c) Gesetzgebung und nachgeordnete

Ebenen

Ausstrahlungswirkung der  Grundrechte
auf die Gesamtrechtsordnung bedeutet also,
dass hier Verfassungsrecht in die einfachge-
setzliche und untergesetzliche Rechtsordnung
hineinwirkt, bedeutet in diesem Sinn eine Kon-
stitutionalisierung des Rechts. Man hat diese
verfassungsrechtliche, insbesondere  grun-
drechtliche Pragung der Rechtsordnung sich als
einen kontinuierlichen, schrittweisen Prozess
vorzusehen — unterverfassungsrechtliches Recht
vermag dem beharrende Krafte entgegenzuset-
zen, wie nachstehend flr exemplarische Mater-
ien etwa im Bereich der Kommunikationsfreiheit-
en aufzuzeigen sein wird.

Verfassungsrechtliche, insbesondere grun-
drechtliche Pragung der unterverfassungsrecht-
lichen Rechtsordnung bedeutet zunachst ver-
fassungsmafRige Gesetzgebung, ein Prozess,
der von vornherein an vorgegebenen Malista-
ben ausgerichtet werden kann und sich deshalb
verhaltnismalig unproblematisch gestaltet. Es
geht jedoch nicht nur darum, sondern Ausrich-
tung der Rechtsordnung insgesamt an die Wer-
tungen des Verfassungsrechts, auch der vom
Verfassungsgeber vorgefundenen Rechtsord-
nung. Verfassungsrechtliche Durchdringung der
Rechtsordnung bedeutet also weiterhin auch
die Anpassung vorkonstitutioneller Normierun-
gen — so konnte das Familienrecht der Bundes-
republik Deutschland erst nach und nach dem
Gleichheitsgebot des Grundgesetzes angepasst
werden. Es sind dies Anpassungsprozesse, die
dort vor allem auf Gegenkrafte stolen, wo tief-
ergehende Eingriffe in vorkonstitutionelle, ges-
chlossene und in einer differenzierten Kasuistik
entfaltete Normenkomplexe erforderlich werden,
wie nachstehend fur das Recht des Wettbe-
werbs aufzuzeigen sein wird. Doch beschrankt
sich die Ausrichtung der Rechtsordnung auf
Verfassungsrecht nicht auf die Ebene der Ge-
setzgebung. Sie muss sich, soll sie den Grun-
drechten zu effektiver Geltung verhelfen, auf die
der Gesetzgebung nachgeordneten Ebenen des
Gesetzesvollzugs, der Gesetzesinterpretation
erstrecken — auch und gerade dies ein Prozess,
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der beharrende Gegenkrafte zu Gberwinden hat.
Denn ein Denken und Handeln in vorkonstitutio-
nellen Kategorien ist schwerer zu Uberwinden,
als vorkonstitutionelles Recht selbst. So gibt es
hinreichend Rechtsprechung der Bundesgerichte
aus den ersten Dekaden der Geltung des Grund-
gesetzes, die noch keineswegs den Atem des
Grundgesetzes splren lassen, vielmehr den
Ordnungsvorstellungen friherer Epochen der
Rechtsentwicklung verhaftet erscheinen.

2.3. Grundrechtspragung durch

Gesetzesrecht

Grundrechte als objektive Wertentscheidung
dirfen keinesfalls als Gegensatz zu ihrer frei-
heitsrechtlichen Dimension verstanden werden,
vielmehr als deren Verstarkung und Erweiterung,
wenn insbesondere weitere Schutzwirkungen
der Grundrechte, etwa positive Schutzpflichten,
hinzutreten. So bedeutet die ,Entdeckung“ der
Schutzwirkung der Grundrechte als objektiver
Wertentscheidung fir die Rechtsordnung nichts
anderes als die Realisierung der Normativitat der
Grundrechte nach Art. 1 Abs. 3 GG, die Konse-
quenz hieraus.

Dies bedeutet andererseits, dass Grun-
drechte in ihrer Geltungskraft, in Ausmaf} und
Intensitat ihrer Effektivitdt durch diese Realisa-
tion in der unterverfassungsrechtlichen Ordnung
bestimmt werden, hiervon auch abhangen und
hierdurch auch beeinflusst werden konnen, bis
hin zum Verfassungswandel.™ Gesetzgebung
und Rechtsanwendung bestimmen mit dartber,
wie und in welchem Ausmald, in welcher Inten-
sitdt Grundrechte zur Wirksamkeit gelangen.
Funktion einer in diesem Sinn grundrechtsbezo-
genen Gesetzgebung ist es also vor allem, den
Grundrechten in der Rechtsordnung Geltung

13 Vgl. zutr. Sachs, in: Sachs, GG, 8. Aufl. 2018, vor Art.
1 Rdn. 28; Starck, in: v. Mangoldt/Klein/Starck, GG, 7.
Auf. 2019, Art. 1 Rdn. 171ff.; r Art. 5 GG Degenhart,
BonnK, Art. 5 1 und Il (2017) Rdn. 63 f;

14 Zu dieser Wechselbezuglichkeiten insbesondere
Lerche, Schutzbereich, Grundrechtspragung und
Grundrechtseingriff, in: HStR V, 2. Aufl. 1989 Rdn. 1;
Degenhart, Realitatspragung durch Verfassungsrecht
— Verfassungsinterpretation und reale Veranderungen,
in:  Scholz wu.a. (Hrsg.), Realitaitspragung durch
Verfassungsrecht (Fn. 5), S. 89 (94 f.).

zu verschaffen. Fir Verwaltung und Rechtspre-
chung folgen hieraus Funktionen mittelbarer
Grundrechtsausgestaltung in grundrechtskon-
former Gesetzesanwendung und erforderlichen-
falls auch Gesetzesfortbildung, nicht zuletzt un-
ter dem Eindruck realer Veranderungen.' Als
Beispiel fur letztere kann auf die Rechtsprechung
zum Schutz des Persdnlichkeitsrechts in den
Medien verwiesen werden. Die Rechtsprechung
hat durch richterliche ,schopferische Rechts-
findung“'® aus dem Schutz des allgemeinen
Persdnlichkeitsrechts einen Anspruch auf Gel-
dentschadigung entwickelt, obschon § 253 BGB
einen Anspruch auf Schadensersatz wegen Ver-
letzung immaterieller Rechtsguter fir diesen Fall
nicht vorsieht.' Der von der Rechtsprechung en-
twickelte Schadensersatz wird nicht mehr als ein
Fall von ,Schmerzensgeld® in Analogie zu § 847
BGB,'® sondern als unmittelbar aus Art. 2 Abs. 1
i.vV.m. Art. 1 Abs. 1 GG abgeleiteter besonderer
Anspruch aufgefasst.’ Er hat Konturen eines ei-
genstandigen Rechtsinstituts des Strafschadens
(punitive damage) erlangt®: es handle sich hier-
bei, ... im eigentlichen Sinn nicht um ein Schmer-
zensgeld nach § 847 BGB, sondern um einen
Rechtsbehelf, der auf den Schutzauftrag aus Art.
1 und 2 | GG zurlickgeht“.?' Die Wechselbezligli-
chzkeit von Verfassungsnorm und einfachem
Gesetz wird hier beispielhaft deutlich. Einer-
seits werden Bestimmungen des burgerlichen
Rechts — §§ 253 und 847 BGB - praeter, wenn
nicht contra legem inhaltlich durch Verfassungs-
recht ,angereichert”, andererseits werden dem

15 Vgl. Degenhart a.a.O.

16 Vgl. zur Entwicklung der Rechtsprechung Gounalakis,
AfP 1998, 10 (12 ff.).

17 S. dazu BVerfGE 34, 269 (292); BGHZ 128, 1 (15);
143, 214 (218 f.).

18 BGH, NJW 1996, 984; BVerfG, NJW 2000, 2187.

19 Vgl. Muller, AfP 1997, 499; Gounalakis, AfP 1998, 10,
12 f.

20 Des ,Strafschadens” (punitive damages), BGHZ 128,
1 — Caroline v. Monaco | -; vgl. hierzu Gounalakis, AfP
1998, 10; s. auch zur Rechtsprechung der Zivilgerichte
zu Art. 3 Abs. 2 GG vor der Verwirklichung der
Gleichberechtigung durch den Gesetzgeber Hesse
(Fn. 12), Rdn. 305; — kritisch zur Durchbrechung der
Funktionenordnung im Fall des Schmerzensgelds
contra legem Hermes, VVDStRL 61 (2002), 119 (131.

21 BGHZ 128, 1 (22); zur Terminologie Soehring, NJW
1997, 360 (372); zu den Anspruchsvoraussetzungen
Ruffig, AfP 2016, 110.
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Grundrecht Schutzwirkungen in der Rechtsan-
wendung durch die Fachgerichte zugeordnet,
die seiner effizienten Durchsetzung in der allge-
meinen Rechtsordnung dienen. Damit soll ein-
erseits wirksamer Grundrechtsschutz im Aus-
gleich mit offentlichen Interessen gewahrleistet
werden, andererseits aber auch ein schonender
Ausgleich kollidierender Grundrechte Privater —
wie hier zwischen Meinungs- und Pressefreiheit
einerseits, dem allgemeinen Personlichkeits-
recht andererseits. Es sind insbesondere reale
Veranderungen im Bereich der Medienberich-
terstattung, die hier eine Rechtsfortbildung er-
forderlich machten, um so die Schutzwirkung des
Grundrechts zu den realen Erfordernissen anzu-
passen. Kennzeichnend erscheint auch die von
der Rechtsprechung des Bundesverfassungs-
gerichts angestoRene Inhaltskontrolle von Ver-
tragen unter grundrechtlichen Vorzeichen.??

2. 4. Wechselbezogenheit

von Verfassungs- und

Gesetzesrecht - die Rolle der

Fachgerichtsbarkeit

Gesetzesrecht und dessen Anwendung bes-
timmen also maf3geblich darUber, mit welchem
Inhalt, in welcher Intensitat die Normen der Ver-
fassung und insbesondere deren Grundrechte
Wirkung entfalten. Es ist die Rechtsprechung
der Fachgerichte, die diese Wechselwirkung
zwischen Verfassungsrecht und einfachem
Recht vermittelt. Einfachgesetzliches Recht wirkt
mithin grundrechtspragend auf der Ebene der Ge-
setzgebung wie der Gesetzesanwendung, das
Verhaltnis von Gesetzesrecht zu Verfassungs-
recht kann nicht ausschliel3lich aus dem Blick-
winkel der Beschrankung verfassungsmafiger
Rechte aufgefasst werden, Verfassungsrecht ist
auf Realisation im einfachen Recht angewiesen.
Die Grundrechte der Verfassung insbesondere
sind in unterschiedlichem Malle auch norma-
tiv gepragt und in ihrer Verwirklichung gesetz-
esabhangig. So sind etwa die verfassungsrecht-
lichen Garantien fir das gerichtliche Verfahren,
aber auch die Eigentumsgarantie des Art. 14

22 Vgl. BVerfGE 81, 242 (255) — Wettbewerbsverbot -;
BVerfGE 89, 214 (230) — Burgschaftsvertrage -.

GG in ihrem Gehalt von vornherein als normge-
pragte Verfassungsgarantien gepragt, sind die
Kommunikationsfreiheiten wie auch die Frei-
heiten wirtschaftlichen Handelns auf Realisation
auch in der Privatrechtsordnung angelegt. Dem
ist im folgenden fiur einzelne verfassungsrecht-
liche, insbesondere grundrechtliche Garantien
nachzugehen.

3. WECHSELWIRKUNGEN
VON VERFASSUNGS-

UND GESETZESRECHT -
AUSGEWAHLTE TEILBEREICHE
3.1. Verfahrensgarantien

als gesetzesabhingige
Verfassungsnormen

Zu den gesetzesabhangigen Grundrechten
par excellence sind die verfassungsrechtlichen
Prozessgrundrechte zu zahlen, fir das Grundg-
esetz also die Garantie des gesetzlichen Rich-
ters in Art. 101 Abs. 1 Satz 2 GG und das Recht
auf Gehor in Art. 103 Abs. 1 GG, wie auch der
aus dem Rechtsstaatsprinzip und in Anlehnung
an Art. 6 Abs. 1 EMRK hergeleitete verfassung-
skraftige Grundsatz des fairen Verfahrens, dem
vom EGMR ein ,herausragender Platz* in einer
demokratischen Gesellschaft zugewiesen wird
und der deshalb nicht restriktiv ausgelegt werden
darf.?* An Art. 6 EMRK angelehnt sind auch die
Verfahrensgarantien des Art. 31 der Verfassung
Georgiens.

Verfahrensgarantien des Verfassungsrechts
flr das gerichtliche Verfahren verwirklichen sich
im Prozess, also in rechtlich geordneten Ver-
fahren und setzen eben deshalb die Existenz
prozessrechtlicher Regeln voraus, die die Art
und Weise der Austbung regeln. Sie bedirfen
also der Ausgestaltung durch Prozessrecht.?®
Gleichwohl gelten die Verfahrensgarantien des

23 S. hierzu Degenhart, Gerichtsorganisation, HStR V, 3.
Aufl. 2007, § 114; Gerichtliches Verfahren, HStR 'V,
2007, § 115; Degenhart, in: Sachs, GG. 8. Aufl. 2018,
Art. 103 Rdn. 42 ff.

24 EGMR NJW 2009, 2873.

25 Vgl. BVerfGE 89, 28 (35); néher Degenhart, in: Sachs,
GG, 8. Aufl. 2018, Art. 103 Rdn. 12 ff.
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Grundgesetzes und der EMRK unmittelbar,?®
kann also beim Fehlen einer einschlagigen
prozessrechtlichen Bestimmung unmittelbar auf
die Verfassungsnorm zurickgegriffen werden.
Diese gibt die grundsatzliche Richtung vor,?” die
Modalitaten der Gehdrsgewahrung?® sind der
Ausgestaltung durch den einfachen Gesetzge-
ber Uberlassen. Praklusionsvorschriften,?® ver-
fassungsrechtlich legitimiert aus dem rechtssta-
atlichen Aspekt der Verfahrenskonzentration
und —beschleunigung, bewirken auf der Ebene
des Verfahrensrechts eine Ausgestaltung des
Rechts auf Gehdr, wie sie generell Funktion
des Prozessrechts ist, dirfen jedoch wiederum
keine unzumutbare Einschrankung bewirken.*
Nichts anderes gilt flir die Ausgestaltung des
durch Art. 19 Abs. 4 GG garantierten Zugangs
zum Gericht und den effektiven Rechtsschutz.?"
Grundrechtsausgestaltung auf dieser verfahr-
ensrechtlichen Ebene ist in ihrer Zuordnung
zu positiv grundrechtssichernder und eingren-
zend-konkretisierender Ausgestaltung ambiv-
alent — je nach Zuordnung der zu sichernden
materiellen Position.

3.2. Meinungsfreiheit in der
Zivilrechtsordnung

a) Grundrechte als Wertentscheidungen

und Drittwirkung

Exemplarisch fur die Entfaltung der Grun-
drechte als objektive Prinzipien der Gesa-
mtrechtsordnung ist, wie bereits eingangs
ausgefuhrt, der Bereich der Kommunikations-
freiheiten des Grundgesetzes bzw. des Art. 10
EMRK. Hier wird auch deutlich, dass es sich um
einen sich kontinuierlich und schrittweise vollzie-

26 Vgl. Kunig, in: von Munch/Kunig, GG I, 6. Aufl. 2012,
Art. 103 Rdn. 8.

27 BVerfGE 31, 364 (370).

28 Vgl. hierzu Schulze-Fielitz, in: Dreier, GG lll, 3. Aufl.
2018, Art. 103 Rdn. 49 ff.

29 Vgl. naher Nolte, in: Mangoldt/Klein/Starck Ill, 7. Aufl.
2018, Art. 103 Rdn. 60 ff.; grundsatzlich aus der Rspr.
des BVerfG, s. BVerfGE 54, 117 (123); 55, 72 (90 ff.);
75, 302 (312 ff.).

30 Vgl. Degenhart, Gerichtliches Verfahren, HStR V, 3.
Aufl. 2007, § 115 Rdn. 10.

31 Vgl. Schulze-Fielitz, in: in: Dreier, GG |, 3. Aufl. 2013,
Art. 19 Rdn. 60; BVerfGE 77, 275 (284).

henden Prozess handelt. Mit der entscheiden-
den Weichenstellung des Luth-Urteils aus dem
Jahr 195832 wurde die Wirkung der Grundrechte
auf die gesamte Rechtsordnung erstreckt.
Ausgangsfall war ein Rechtsstreit vor den
Zivilgerichten. Der spatere Beschwerdefuhrer
hatte zum Boykott der Filme eines wegen sein-
er NS-Vergangenheit umstrittenen Filmregis-
seurs aufgerufen. Dieser verklagte ihn wegen
vorsatzlicher sittenwidriger Schadigung nach
den Bestimmungen des Birgerlichen Gesetz-
buchs, hier § 826 BGB und obsiegte zunachst.
Denn der Boykottaufruf galt nach gefestigter
Rechtsprechung der Zivilgerichte als sitten-
widrige Schadigung, ohne dass etwa erwogen
worden ware, dass es sich hierbei um eine
Form der MeinungsaufRerung handeln koénnte.
Dem trat das Bundesverfassungsgericht entge-
gen. Zwar seien die Grundrechte zwischen Pri-
vaten nicht unmittelbar anwendbar. Als grund-
legende, objektive Wertentscheidungen hatten
sie jedoch von den Zivilgerichten bertcksichtigt
werden mussen. Deshalb durfte der Boykottau-
fruf nicht als sittenwidrig“ qualifiziert werden.
Denn es ging hier um eine Angelegenheit von
offentlichem Interesse. Hier spreche die Vermu-
tung fur die freie Rede. Ob etwas ,sittenwidrig*
ist, dies ist eine Wertungsfrage. Dabei missen
auch und vor allem die Wertungen des Grundg-
esetzes berlcksichtigt werden. Mittelbar wirken
die Grundrechte damit auch auf Rechtsbezie-
hungen zwischen Privaten ein. Sie entfalten
~mittelbare Drittwirkung“.*

Gerade auch im zentralen Schutzbereich der
Kommunikationsfreiheiten des Grundgesetzes,
im Bereich der Auseinandersetzung in offentli-
chen Angelegenheiten, konnte das Bundesver-
fassungsgericht nicht immer auf Verstandnis
zahlen, wenn es seine Vorstellungen der Ver-
mutung fur die freie Rede unter Einschluss der
scharfen und bis zur Grenze der Schmahung
auch verletzenden und polemischen Kritik in ein-
er Gesellschaftsordnung mit einer eher schwach-

32 BVerfG vom 15. Januar 1958, BVerfGE 7, 198, vgl-
Degenhart, Grundrechtsausgestaltung, HdBGR lI, §
60, Rdn. 4 zur Bedeutung dieses Urteils.

33 Vgl. Kigreen/Poscher, Grundrechte — Staatsrecht I,
34. Aufl. 2019, Rdn. 112 ff., 236 ff.
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er ausgepragten Tradition der freien 6ffentlichen
Auseinandersetzung durchzusetzen suchte.?*

b) Tatbestinde des Wettbewerbsrechts

und Meinungsfreiheit

Als einer jener vorkonstitutionell ausgeform-
ten, geschlossenen Normkomplexe, die ge-
genlber einer verfassungsrechtlichen Durchd-
ringung beharrende Krafte entwickeln, erwies
sich das Wettbewerbsrecht im Verhaltnis zu den
AuRerungsfreiheiten des Grundgesetzes. So
konnte sich auch unter der Geltung der Kommu-
nikationsfreiheiten des Art. 5 GG allmahlich und
gegen heftiges Sperrfeuer der zivilgerichtlichen
Judikatur die Erkenntnis Geltung verschaffen,
dass die kritische Befassung mit Gitern und
Dienstleistungen, die durchaus auch mit dem
Aufruf zum Boykott verbunden sein kann, nicht
allein nach wettbewerbsrechtliche Grundsatzen
beurteilt werden kann. Diese fihren regelmaliig
zur Unzuléssigkeit der fraglichen AuRerung. Es
dies aber auch eine Frage der Meinungsfrei-
heit, eine Erkenntnis, die sich erst allmahlich
durchsetzen konnte,*® ebenso wie die Erkennt-
nis, dass auch Werbung unter den Schutzbere-
ich der Kommunikationsfreiheiten fallen kann.*
Dass die commercial speech in den Schutz-
bereich des Art. 10 EMRK einbezogen ist, hat
zweifellos dazu beigetragen, diesen Prozess der
Anpassung zu fordern. Es dies aber auch eine
Frage der Meinungsfreiheit.?” Konflikte zwischen
dem Bundesverfassungsgericht und den ober-
sten Fachgerichten, insbesondere flr Zivilsa-
chen dem Bundesgerichtshof, konnten hier nicht
ausbleiben. So erlebten wir eine spannende
Kontroverse zwischen dem Verfassungsgericht
und dem hdchsten Zivilgericht — dem Bundes-
gerichtshof — Uber die Zulassigkeit der Schock-
werbung der Firma Benetton Uber das Verhaltnis

34 Zu dieser Auseinandersetzung s. naher Degenhart,
BonnK, Art. 5 1 u. Il (2017), Rdn. 507-521..

35 Zum ganzen s. naher Degenhart, Meinungs- und
Medienfreiheit in Wirtschaft und Wettbewerb, in:
Festschrift Lukes, 1989, S. 287 ff.

36 Naher Degenhart, BonnK, Art. 5 | und Il (2017) Rdn.
133 ff.

37 Naher Degenhart, Meinungs- und Medienfreiheit in
Wirtschaft und Wettbewerb, in: Festschrift Lukes,
1989, S. 287 ff.

zwischen der AuRerungsfreiheit unter dem As-
pekt der commercial speech und dem Schutz der
Personlichkeit vor kommerzieller Ausbeutung
unter dem Aspekt des lauteren Wettbewerbs. Der
Bundesgerichtshof halt am Vorrang des Wettbe-
werbsrechts fest; das Bundesverfassungsgericht
hat hier den Vorrang der AuBRerungsfreiheit
durchgesetzt.®

3.3. Allgemeines

Personlichkeitsrecht als

normgepragtes Grundrecht

Zu den praktisch bedeutsamsten Funktionen
eines Ausgleichs kollidierender Grundrechtspo-
sitionen durch die Fachgerichtsbarkeit nach dem
Grundsatz praktischer Konkordanz zahlen die
Konflikte zwischen Meinungs- und Pressefreiheit
und allgemeinem Persdnlichkeitsecht. Starker
normgepragt stellt sich demgegenuber das all-
gemeine Personlichkeitsrecht als die ,passive”
Dimension des Grundrechts der freien Entfaltung
der Personlichkeit*® dar. Dies gilt insbesondere
fir jene Spharen des Personlichkeitsrechts,*® die
seinem Kernbereich,*" der Geheimsphare und
der Intimsphare*? vorgelagert sind.** Sie werden
mafgeblich durch Normierungen wie die des
Kunsturhebergesetzes bestimmt, in dem das
Recht am eigenen Bild als eine spezielle Auspra-
gung des Personlichkeitsrechts eine spezifische
Auspragung erfahren hat, ebenso wie der dort
gepragte Begriff der Person der Zeitgeschichte.*
Vor allem die Rechtsprechung — zum Recht
am eigenen Bild, zum deliktischen Schutz des
Personlichkeitsrechts nach § 823 Abs. 1 BGB*

38 BVerfGE 102, 347; 107, 275 (280): vgl. Degenhart,
BonnK, Art. 5 1 und 1l (2017) Rdn. 137.

39 Vgl. Degenhart, JuS 1992, 361.

40 Vgl. zu den Sphiren des Personlichkeitsschutzes
Degenhart, BonnK, Art. 5 1 und 1l (2017), 5 Rdn. 440 ff.

41 Zum uneinschriankbaren Kern s. BVerfGE 75, 369
(380).

42 Vgl. Degenhart, BonnK, Art. 5 | und Il (2017), 5 Rdn.
441 zum Schutz der Intimsphare, der grundsatzlich
einer Abwagung nicht zuganglich ist.

43 Degenhart, BonnK, Art. 5 | und Il (2017), Rdn. 442 f.:
Privatsphire, Sozialsphire, Offentlichkeitssphare.

44 Vgl.zum KUG als Auspragung des Persénlichkeitsrechts
Degenhart, BonnK, Art. 5 | und Il (2017), 5 Rdn. 430,
459.

45 Vgl. insbesondere BGHZ 128, 1- Caroline v. Monaco
| — erfundenes Interview -; BGH NJW 1996, 984; NJW

Christoph Degenhart



(Og)
(@p}

#14, 3s0bo,2020

Christoph Degenhart

hat dem Personlichkeitsrecht im Ausgleich mit
den AuBerungsfreiheiten des Art. 5 Abs. 1 GG
zur Durchsetzung verholfen.

3.4. Vertragskorrektur aus

Verfassungsrecht

Die von der Verfassungsrechtsprechung
angestoRene Entfaltung grundrechtlicher
Schutzwirkungen im Privatrecht ist nicht auf die
Kommunikationsfreiheiten des Grundgesetzes
beschrankt, kann vielmehr auch die Notwen-
digkeit eines Eingriffs in Rechtsbeziehungen des
Privatrechts und einer verfassungsrechtlichen
Korrektur zivilrechtlicher Vertrage bedingen. Die
staatlicherseits grundsatzlich zu beachtende
und zu respektierende privatautonome Wil-
lensentscheidung der Vertragsparteien*® kann
vor allem in Fallen eines gestdrten Gleichge-
wichts zwischen den Vertragsparteien korrek-
turbedurftig sein.*” Es sind dies Falle gestorter
Vertragsparitat,*® in denen eine Vertragspartei
sich in einer Situation struktureller, wirtschaft-
licher und sozialer Unterlegenheit befindet
und als die schwachere Partei nicht autonom
entscheiden kann. Das Bundesverfassungs-
gericht spricht hier von ,strukturell ungleicher
Verhandlungsstarke®.+°

Dass sich die Parteien eines Vertrags in un-
gleichen Verhandlungspositionen befinden, dies
allerdings ist nicht ungewohnlich. Es besteht
daher kein generelles Verbot des Abschlusses
auch von Schiedsvereinbarungen zwischen
ungleichgewichtigen  Vertragsparteien.® Sie
scheitern nicht per se daran, dass eine der Ver-
tragsparteien ein wirtschaftliches oder soziales
Ubergewicht hat. Wenn aber eine Partei aus
inrer starkeren Verhandlungsposition heraus
die andere Partei zu ungewdhnlich belastenden

1996, S. 985; BGHZ 131, 332.

46 Insoweit zutr. Zuck, SpuRt 2014, 5 (7).

47 Vgl. dazu Isensee, Privatautonomie, HStR VII, 3. Aufl.
2009, § 150 Rdn. 113 ff.

48 Isensee, Privatautonomie, HStR VII, 3. Aufl. 2009, §
150 Rdn. 115.

49 BVerfGE 89, 214 (234).

50 So auch Andexer, Die nationale Sportgerichtsbarkeit
und ihre internationale Dimension, 2009, S. 292 f.;
Bleistein/Degenhart, NJW 2015, 1555,

Vereinbarungen veranlasst,’" diese ihrerseits
aber auf den Vertragsschluss angewiesen ist,
so kann dies ein Bedirfnis nach einer Vertrag-
skorrektur im Rahmen der §§ 138, 242 BGB
bzw. auch des kartellrechtlichen Missbrauchstat-
bestands begriinden, insbesondere auch dann,
wenn die Inhalte des Vertrags verfassungsrecht-
lichen Wertungen zuwiderlaufen.

Es besteht ein Ungleichgewicht, und dieses
Ungleichgewicht ist ,strukturell* im Sinn der
Rechtsprechung des  Bundesverfassungs-
gerichts, wenn die ungleichgewichtigen Lagen
fur abgrenzbare Bereiche typischerweise beste-
hen.52 Zwei Kriterien missen nach der Recht-
sprechung des Bundesverfassungsgerichts®
erfullt sein, um in eine verfassungsrechtliche
Vertragskorrektur einzutreten: zum einen ein
faktisches Ubergewicht eines Vertragspartners,
so dass dieser die Bedingungen einseitig setzen
kann, zum anderen muss die Vereinbarung sich
im grundrechtsrelevanten Bereich bewegen.
Die maligebliche Passage in der ,Handelsver-
treter-Entscheidung” des Bundesverfassungs-
gerichts lautet:

.Hat einer der Vertragsteile ein so starkes
Ubergewicht, dal er vertragliche Regelungen
faktisch einseitig setzen kann, bewirkt dies fir
den anderen Vertragsteil Fremdbestimmung.
Wo es an einem annahernden Kraftegleichge-
wicht der Beteiligten fehlt, ist mit den Mitteln des
Vertragsrechts allein kein sachgerechter Aus-
gleich der Interessen zu gewahrleisten. Wenn
bei einer solchen Sachlage Uber grundrechtlich
verburgte Positionen verfligt wird, missen sta-
atliche Regelungen ausgleichend eingreifen, um
den Grundrechtsschutz zu sichern.”

Ist diese Situation gegeben, so muss als ma-
terielles Kriterium die ungewdhnlich belastende
Wirkung der in dieser Situation getroffenen
Vereinbarung hinzukommen.** Es ist hier in er-
ster Linie das allgemeine Personlichkeitsrecht

51 Isensee, Privatautonomie, HStR VII, 3. Aufl. 2009, §
150 Rdn. 115.

52 Niedermaier, Schieds- und Schiedsverfahrensverein-
barungen in strukturellen Ungleichgewichtslagen,
2013, S. 55 ff., 69.

53 So die Handelsvertreter-Entscheidung
07.02.1990, BVerfGE 81, 242.

54 BVerfGE 89, 214 (232 ff.).
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der ,schwacheren Partei, das vor Fremdbestim-
mung auch in Vertragen geschitzt werden soll.

3.5. Eigentum in normativer

Pragung

In Art. 14 Abs. 1 Satz 2 GG wird der Ge-
setzgeber explizit ermachtigt, den Inhalt des
Grundrechts auszugestalten.>® Dies ist bedingt
durch die spezifische Gesetzesabhangigkeit des
Eigentums, dessen grundrechtliche Wirksam-
keit eine funktionsfahige® einfachgesetzliche
Eigentumsordnung verlangt, eine Eigentum-
sordnung, die die Wahrnehmung grundlegender
Eigentumsfunktionen, die Austbung wesentli-
cher Eigentimerbefugnisse ermoglicht — auch
jene Eigentimerbefugnisse, die im Grundsatz
verfassungskraftig vorgegeben sind. Ausgestal-
tungsbedurftigkeit und Ausgestaltungsfahigkeit
des Grundrechts werden hier also primar durch
die Eigenart des grundrechtlich geschuitzten
Rechtsguts bestimmt. Besonders augenfallig
wird dies fir das geistige Eigentum des Urhe-
berrechts. Das UrhG ist in Wahrnehmung des
verfassungsrechtlichen Auftrags an den Ge-
setzgeber ergangen, Inhalt und Schranken des
Eigentums zu bestimmen,* fir das ,geistige Ei-
gentum® eine sachgerechte Eigentumsordnung
zu schaffen.

Grundrechtsausgestaltung durch den Ge-
setzgeber ist hier also Voraussetzung fur die
Wahrnehmung grundrechtlicher Befugnisse.
Das grundrechtliche Schutzgut selbst wird vom
Gesetzgeber mit der Definition des Eigentums
bezeichnet,?® der grundrechtliche Schutzbereich,
also der Grundrechtstatbestand tber die nahere

55 Vgl. fur das geistige Eigentum des Urheberrechts
BVerfGE 31, 229 (241 ff); 81, 12 (17); gerade
fur den Bereich des ,geistigen Eigentums®, das
ja der Konstituierung durch die Rechtsordnung
in besonderem MaRe bedarf, ist die Abhangigkeit
des Grundrechtsschutzes vom Bestand einer
sachgerechten Eigentumsordnung evident, besteht
die Verpflichtung des Gesetzgebers, eine derartige
Eigentumsordnung zu schaffen.

56 Vgl. Wendt, in: von Minch/Kunig, GG |, 6. Aufl. 2012,
Art. 14 Rdn. 42.

57 BVerfGE 31, 228 (240 ff.).

58 Eine andere Frage ist, inwieweit die einfachgesetzliche
Grundrechtsausgestaltung fur die Zukunft den
Gesetzgeber bindet, ob diese also z.B. an den
Eigentumsbegriff des § 903 BGB gebunden ist.

Regelung Eigentimerbefugnisse und die Bes-
timmung ihrer Reichweite umrissen. Dies kann
so weit gehen, dass bestehende Eigentums-
rechte ganzlich aufgehoben werden.*® Denn
die Ermachtigung, Inhalt und Schranken des
Eigentums zu bestimmen, umfal’t auch die in-
haltliche Neubestimmung von Eigentumsrechten
bis hin zu deren Aufhebung,®® durch Abspaltung
bestehender rechtlicher Befugnisse im Rahmen
der Neuordnung einer Eigentumsmaterie, ein-
er intensiv wirkenden Form der Grundrecht-
sausgestaltung,®! die inhaltlich pragend, aber
auch konkret eigentumsbeeintrachtigend wirken
kann.®? Grundrechtsausgestaltung kann hier
auch Umgestaltung bedeuten. Flr die Eigen-
tumsgarantie des Art. 14 Abs. 1 Satz 2 GG kann
also von inhaltsbestimmender, konstituierender®®
Grundrechtsausgestaltung gesprochen werden.

4. UBERGREIFENDE
VERFASSUNGSGRUNDSATZE

Kommt einerseits der unterverfassungsrecht-
lichen Ordnung die Funktion einer Ausgestaltung
des Verfassungsrechts und insbesondere der
Grundrechte zu, so erfolgt eben dieser Prozess
der Konkretisierung und Ausgestaltung des Ver-
fassungsrechts in verfassungsrechtlicher Geb-
undenheit, sind hierbei Ubergreifende Grundsa-
tze des Verfassungsrechts zu beachten. Fur die
verfassungsrechtlichen Bindungen, denen der
Gesetzgeber unterliegt, lassen sich bestimmte
Gemeinsamkeiten ausmachen. Es sind dies die
Notwendigkeit des angemessenen Ausgleichs,%

59 Vgl. z.B. BVerfGE 31, 275 (285); 70, 191 (199 ff.); 78,
58 (75).

60 Etwa durch Abspaltung bestimmter Befugnisse aus
dem Grundeigentum, vgl. BVerfGE 58, 300 (345);
kritisch Depenheuer, in: v. Mangoldt/Klein/Starck, GG,
7. Auf. 2019, Art. 14 Rdn. 2; Wendt, in: von Minch/
Kunig, GG I, 6. Aufl. 2012, Art. 14 Rdn 61.

61 S. hierzu insbesondere BVerfGE 31, 275 (289 ff.).

62 Vgl. Wendt, in: von Minch/Kunig, GG |, 6. Aufl. 2012,
Art. 14 Rdn. 56.

63 Vgl. Lerche, Schutzbereich, Grundrechtspragung und
Grundrechtseingriff, in: HStR V, 2. Aufl. 1989 Rdn. 39;
von Grundrechtskonstituierung spricht Gellermann,
Grundrechte in einfachgesetzlichem Gewande, 2000,
S. 92 ff.

64 Vgl. Lerche a.a.0. Rdn. 2 ff.
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die Orientierung an unmittelbar durch das jew-
eilige Grundrecht vorgegebenen und nicht dis-
poniblen verfassungsrechtlichen Leitlinien®® und
die Orientierung an den jeweiligen Sachgege-
benheiten der Materie.

Von entscheidender Bedeutung ist fir die
Gestaltungsfreiheit des Gesetzgebers weiterhin,
ob ein Fall positiv grundrechtssichernder oder
konkretisierend-eingrenzender Grundrechtsaus-
gestaltung vorliegt, ob also eine Regelung ten-
denziell zur abwehrrechtlichen oder aber zu einer
leistungs- und schutzrechtlichen Dimension des
Grundrechts zuzuordnen ist, die ,Eingriffsnahe®
der in Frage stehenden Ausgestaltung: wo es
um positive Schutz- und FoérdermalRnahmen
geht, ist der Ermessensrahmen weiter gezogen,
als dies der Fall ist bei eingrenzender Konkretis-
ierung,® wie generell bei Leistungsgrundrecht-
en® und leistungsrechtlichen Gehalten einzel-
ner Grundrechte der Gesetzgeber freier ist. Bei
Verfahrens- und Organisationsregelungen ist der
Gestaltungsspielraum dort wiederum enger, wo
es akzessorisch zum materiellen Recht um ein-
griffswehrende Verfahrensregeln geht. Bei aller
Grundrechtsausgestaltung stellt sich schliellich
die Frage nach einem unverzichtbaren Kern-
bereich des Grundrechts.

Der Gedanke des angemessenen Ausgle-
ichs®® als Element des Ubergreifenden Recht-
sprinzips der Verhaltnismaligkeit wird als
Leitlinie der Grundrechtsgestaltung deutlich
dann, wenn der Gesetzgeber den Inhalt des Ei-
gentums bestimmt. Die dem Gesetzgeber oblie-
gende Eigentumsausgestaltung mul} ihrerseits
in gerechter Abwagung der Interessen des Ei-
gentimers und der Allgemeinheit erfolgen.®

65 Vgl. z.B. fir Art. 6 Abs. 1 GG BVerfGE 10, 59 (66);
24, 104 (109); 31, 58 (69 f.) sowie das Sondervotum
Papier zu BVerfGE 105, 313 (357, 358).

66 Konkretisierung mit ,nachteiligen Auswirkungen® auf
die geschutzten Grundrechte, vgl. Jarass , AoR 120
(1995), S. 345 (368).

67 Vgl. Jarass, in: Jarass/Pieroth, GG, 15. Aufl. 2018, Art.
19 Rdn. 36 fur den Zugang zum Gericht, Art. 19 Abs.
4 GG.

68 Zur Angemessenheits im Rahmen der Grund-
rechtsausgestaltung s. Gellermann, Grundrechte in
einfachgesetzlichem Gewande, S: 350 ff.

69 BVerfGE 31, 229 (238 f.); 49, 382 (394 f.); 79, 29 (40
f); 81, 12 (17).

Eigentumsausgestaltende Regelungen missen
durch tragfahige offentliche Belange legitimiert
sein. Hierflr wird ein schonender, die Eigenart
und Natur des jeweiligen Gutes™ wahrender
Ausgleich gefordert, unter Beachtung des Uber-
malverbots.”” Wenn des weiteren fur Art. 14
GG gefordert wird, der Gesetzgeber misse auf
die Eigenart’? des jeweiligen Eigentumsrechts
Rucksicht nehmen, so wird hierin ein spezifisch-
er Aspekt der Verfassungsbindung grundrecht-
sausgestaltender Gesetzgebung deutlich:”® die
Rucksichtnahme auf vorgefundene Merkmale
des grundrechtlichen Schutzgutes. Diese sind
nicht ausschlieBlich im rein Tatsachlichen zu
suchen: wenn es sich beim Eigentum um ein-
en rechtlich gepragten Begriff handelt, bedeu-
tet dies, dal} auch rechtliche Gegebenheiten flr
diese, insbesondere fir den inhalts- und schran-
kenbestimmenden Gesetzgeber relevante Eige-
nart des grundrechtlichen Schutzgutes maflige-
blich sind, dieses also seinerseits auch normativ
zu bestimmen ist.”

Hierin kommt zunachst eine jegliche ge-
setzgeberische Betatigung auch im Bereich
der Grundrechtsgestaltung bestimmende ver-
fassungsrechtliche Direktive zum Ausdruck: die
des ,angemessenen®, des ,schonenden‘’® Aus-
gleichs. Am Schutzziel des effektiven Rechtss-
chutzes zu orientieren hat sich die Ausgestal-
tung der Rechtsschutzgarantie des Art. 19 Abs.
4 GG, wie dies auch fiir sonstige Verfahren-
srundrechte gilt. Hier ist der grundrechtliche Aus-
gleich der Ebene der Grundrechtsausgestaltung

70 Zu deren Beachtlichkeit s. BVerfGE 31, 229 (239 f.);
Wendt, in: von Munch/Kunig, GG |, 6. Aufl. 2012, Art.
14 Rdn 96.

71 BVerfGE 70, 191 (200 ff.); 76, 220 (238); Wendt, in:
von Munch/Kunig, GG |, 6. Aufl. 2012, Art. 14 Rdn 59.

72 BVerfGE 31, 229 (241).

73 S. dazu Degenhart, Systemgerechtigkeit
Selbstbindung des Gesetzgebers, 1976, S. 58 f.

74 Vgl.z.B.BVerfGE 11,221 furim Sozialversicherungsrecht
schon angelegte Eingriffe in Anwartschaften; BVerfGE
14, 263 fur die Mehrheitsumwandlung im Aktienrecht,
die verfassungsrechtlich vor allem deshalb Bestand
hatte, weil sie ihrerseits im Einklang stand mit der
prinzipiellen Gestaltung des Aktienrechts als einem
typischen Fall eigentumsgestaltender Gesetzgebung;
dazu auch BVerfGE 50, 290.

75 Vgl. Lerche, UbermaR und Verfassungsrecht, 1961, S.
152 f.

76 BVerfGE 77, 275 (284).
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zugewiesen. Demgemal wird die Gestaltungs-
befugnis des Gesetzgebers verengt, wo die
Grundrechtsausgestaltung freiheitsverkiirzend
wirkt, sich einer Grundrechtsbeschrankung an-
nahert. Sie bedarf dann unter diesem Aspekt
auch der verfassungsrechtlichen Rechtfertigung
durch legitime Handlungsziele und unterliegt
dem Gebot der VerhaltnismaBigkeit. Ist der Be-
stand bestimmter einfachgesetzlicher Norm-
ierungen zudem Voraussetzung fur die Realis-
ierbarkeit eines Grundrechts, so unterliegt der
Gesetzgeber auch insoweit einer Bindung an
bestehende einfachgesetzliche Konkretisierun-
gen, als ein Mindestbestand an grundrechtssi-
cherndem Normenbestand jedenfalls erhalten
bleiben muss insoweit also eine Verpflichtung
zu gesetzgeberischer Kontinuitat besteht. Wenn
also normgepragte Grundrechte wie das Eigen-
tum auch Grundrechte ,aus der Hand des Ge-
setzgebers“’” sind, so kann der Gesetzgeber als
Grundrechtssubstanz doch nur das naher aus-
gestalten, was er im Kern der Verfassung selbst
entnommen hat. Angesichts der Gefahr eines
Zirkelschlusses — Dilemma jeder institutionel-
len Betrachtung — ist jedoch die Orientierung an
vorgegebenen verfassungsrechtlichen Leitbil-
dern unverzichtbar.

Damit sind auch die notwendigen Grenzen
der Grundrechtsausgestaltung benannt. Der Ver-
fugung durch den Gesetzgeber entzogen ist bei
jeglichem Grundrecht, also auch den verstarkt
ausgestaltungsfahigen und —bedurftigen Grun-
drechten der autonom verfassungsrechtlich zu
bestimmende Grundrechtsgehalt. Fir das Grun-
drecht des Eigentums des Art. 14 Abs. 1 GG wird
er vor allem durch dessen Privatnitzigkeit und
Freiheitlichkeit bestimmt; hieraus folgt das auch
in Wahrnehmung gesetzgeberischer Gestal-
tungsbefugnisse nicht Uberwindbare Verbot, an
die Stelle des Eigentums etwas zu setzen, was
diesen Namen nicht verdient.”® Die Grundrechte

77 Vgl. die Formulierung bei Herzog, Grundrechte aus
der Hand des Gesetzgebers, in: Festschrift Zeidler,
Bd. 2, 1987, S. 1415 ff.; bezugnehmend Lerche
(Fn. 1), Rdn. 39: ,Der Gesetzgeber prasentiert die
rechtliche Substanz” (des Grundrechts).

78 Z.B. im Recht des Denkmalschutzes, BVerfGE 100,
226.

enthalten also zunachst Direktiven fur die Aus-
gestaltung durch den Gesetzgeber, sind in
ihrer gesetzgeberische Gestaltungsbefugnisse
ihrerseits begrenzenden Wirkung aber hierauf
nicht beschrankt. Gestaltungsresistente Kern-
bereiche sind fir die einzelnen Grundrechte au-
tonom zu bestimmen. Dies ist Aufgabe der auf
die jeweiligen Einzelgrundrechte bezogenen
Grundrechtsinterpretation, die sich der Grenzen
der Grundrechtsausgestaltung bewuf3t zu sein
hat — mdgen sie auch bei einzelnen Grundrecht-
en mitunter gelegentlich an Deutlichkeit verlie-
ren.*

The below article is published by the initiative of the
professor of the Caucasus International University,
Beka Kantaria with a consent by the author; The
Georgian version of the article will be published in the
scholarly compilation of the articles dedicated to the
100 anniversary of the Georgian Constitution.

Christoph Degenhart
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RESUME

The Constitution of a state is meant to be the basis of the organi-
sation of the state und the status of citizens within the state. To guar-
antee the rule of law and constitutional freedom, it has to be realized
within the legal order on the levels of legislation, administration and
jurisdiction. This refers above all to the fundamental rights, as says the
Constitution of the Federal Republic (Grundgesetz — basic law) in Art.
1,(3) The following basic rights shall bind the legislature, the executive
and the judiciary as directly applicable law.“ The values of the constitu-
tion have tob e realised within the legal order and legal practise. Those
who apply law in the every day pratice, must be conscious of these
values. The fundamental human rights of the constitution, as freedom
of speech, right of privacy, right of property must be observed in civil
law was well as in penal law and public law. This can be exemplified
by famous cases decided by the Constitutional Court, the Bundesver-
fassungsgericht. To a large extent, the success of the Grundgesetz, its
broad acceptance is owed to the Court. To establish democracy and
the rule of law, this acceptance of the Constitution is essential.
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VIOLENCE AGAINST WOMEN
IN THE 21T CENTURY TELESCOPE

Irina Batiashvili

Master of Law (with honors), Georgian-American
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Adviser of Head of Legal Department, LLC “Thilisi
Energy”,

Lecturer of Law and International Relations Faculty,
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Member of Mediation and Arbitration Committee
(Georgian bar Association)

“What can you do to promote world peace?
Go home and love your family”
Mother Teresa

INTRODUCTION

“The Equal Protection Clause was created to address and elimi-
nate discriminatory practices and has been utilized to champion equal-
ity primarily in the areas of race, religion, ethnicity, gender and sexual
preference. Judiciary is empowered with the authority to identify and
determine when certain conduct, behavior and activity are considered
to be illegal and constitutionally impermissible. For the court system to
be effective, it is necessary for those individuals who are experienc-
ing discrimination to report discriminatory practices to the appropriate
authorities. By doing so, it will set the gears in motion to prosecute
individuals who are violating the rights of the oppressed. Equally sig-
nificance will be the issuance of published judicial opinions that will
have national precedence and help protect the oppressed and victims
from constitutionally prohibited behavior and bias.” — Mark A. Speiser,

1 Exclusive opinion of Circuit Court Judge Mark A. Speiser about The Equal
Protection Clause, elimination of discrimination and protection of victims for
this work.

Irina Batiashvili
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Circuit Court Judge 17" Judicial Circuit, State of
Florida.

“Violence against woman is now widely rec-
ognized as a serious human rights abuse, and
increasingly as an important public health prob-
lem with substantial consequences for wom-
en’s physical, mental, sexual, and reproductive
health. This recognition was strengthened by
agreements at key international conferences
during the 1990s, including the Fourth World
Conference on Women (Beijing, 1995). Its Plat-
form for Action identiXed the scarcity of adequate
information on the prevalence, nature, causes,
and consequences of violence worldwide, as a
serious obstacle to the wider recognition of the
magnitude and seriousness of the issue, and
the development of effective intervention strate-
gies?”. — Claudia Garcia-Moreno, Henrica AFM
Jansen, Mary Ellsberg, Lori Heise, Charlotte H
Watts.

Domestic violence against woman is an ur-
gent and critical issue in Georgia. According to
the Ministry of Internal Affairs of Georgia cases
involving domestic violence are rampant and un-
fortunately quite prevalent: restraining orders;
domestic violence — Article 126" of the Criminal
Code of Georgia, which deals with violence, sys-
tematic abuse or humiliation by one family mem-
ber, causing physical pain or suffering; deliberate
murder in a state of sudden, strong spiritual ex-
citement — Article 111 the scope of which includes
the deliberate murder of abuser by a victim as a
result of mental trauma with a background of se-
vere abuse. This type of offenses are increasing
dramatically in Georgia.

According to criminal statistics maintained by
Ministry of Internal Affairs of Georgia, domestic
violence cases constituted the most common
criminal category during 2017-2018 period. Sig-
niXcantly, the number of crimes registered under
Article 126" of the Georgia Criminal Code is in-
creasing annually, due in large measure to the
growth in reporting this type of violence by fe-

2 Claudia Garcia-Moreno, Henrica AFM Jansen, Mary
Ellsberg, Lori Heise, Charlotte H Watts, on behalf of
the WHO Multi-country Study on Women'’s Health
and Domestic Violence against Women Study
Team.

male victims. Following the Istanbul Convention
ratiXcation of the The Council of Europe in 2014
on preventing and combating violence against
women and domestic violence, the response
and reporting of this type of criminal activity has
become more commonplace. The ratication by
Georgia of this international instrument has pre-
cipitated numerous legislative changes by the
Georgia Parliament. What will be interesting and
indeed very telling is to ascertain how current the
Georgian Judiciary and our law enforcement per-
sonnel respond to international standards and
the principles of Georgian legislation.

In 2019, the Georgia Young Lawyer’s Asso-
ciation (GYLA) published “Topical Issues of Do-
mestic Violence against Women”, where GYLA's
research showed thatin 2018, compared to 2017,
the rate of violence, such as systematic abuse,
blackmail and humiliation increased. Moreover,
according to this study, in many instances re-
straining orders were unfortunately incorrectly
and inappropriately issued, resulting in the use
of this legal weapon not for the protection of the
victim, but rather to their detriment.

This raises questions as to whether the un-
derlying facts providing the impetus to the issu-
ance of restraining orders had been correctly
understood by the judicial ofXcer issuing the in-
junction.

A major concern is that law enforcement is
not conducting a complete and exhaustive crimi-
nal background check to determine the extent of
the abuser’s prior abusive behavior against not
only the complaining victim but also other female
victims in the past. This issue is of grave con-
cern. Also, no less problematic is the response
and reaction by law enforcement agencies when
victims refuse to testify in court to the violence or
are reluctant to cooperate or provide police with
information concerning the actual details of the
offensive violent behavior.

In response to the increasing number of re-
ported cases involving violence against woman,
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the Ministry of Internal Affairs (MIA) in 2018 es-
tablished a Human Rights Protection Department
(currently named as: Human Rights Protection
and Monitoring Department), whose primary fo-
cus is to significantly improve the effectiveness
of investigations into these types of cases. This
is an additional important mechanism to deter
and combat domestic violence. GYLA's 2019 re-
port indicates that in-depth interviews conducted
with victims of violence in 2017 and 2018 identi-
fied many additional unaddressed problems and
gaps. From these interviews, | will illustrate the
origin of myths and dynamics of domestic vio-
lence. Interviews by GYLA with victims of do-
mestic violence demonstrate that the cause of
such violence is more often than not a product of
one of the following scenarios:

e The abuser’s desire

behavior of the victim, or

e Acting inconsistent with the abuser's will

and subordinate and stereotypical roles
within the family.

The consensus among victims is that the
main provoking circumstances of violence are:

e Material dependence on the abuser

e Lack of moral support from the public

e Stereotypical antiquated approaches and

interference by relatives in family affairs.

Interviews have shown that victims are less
likely to file reports with law enforcement when
living with abusers. Furthermore, most victims
do not contact authorities after the first incident
of violence, but only after systematic and intense
assaults have occurred. It is also noteworthy that
interviews and analyses of judgments and cases
reveal that in the majority of cases the abuser is
male and the victim is female. Violence mainly
occurs between spouses / partners.

Interviews with victims' lawyers and case
studies have shown that identifying a discrimi-
natory motive is a problematic issue, and that is
precisely what we should be thinking about.

Why is there a blatant absence in reported
decisions of Georgian judges failing to identify
gender violence/discrimination as a motive for
physical violence by male defendants against fe-
male victims?

to control the

In fact, according to GYLA's report, out of 102
reported judgments reviewed during 2017, Pros-
ecutor's Offices identified only two cases where
gender discrimination was the motive. In 2018,
of the 131 reported verdicts, in only three cas-
es did the prosecutor’s office identify a gender
discriminative motive to be present. This is quite
concerning and troubling!!

An analysis of the aforementioned Georgian
court decisions revealed that the judges rarely
agreed with or adopted the prosecutor's argu-
ment as to the discriminatory motive of the crime.
Consequently, no gender-based factor was used
as a measure to aggravate punishment. An anal-
ysis of the GYLA report reveals that Georgian
courts issued protective orders contained only
vague, general references to domestic violence
and did not detail the readily apparent discrimi-
natory factual circumstances that were present
in each case. Unfortunately, this hinders an anal-
ysis of a prior violent history of the perpetrator of
the domestic violence and an assessment of the
risk of violence.

According to the analysis of the GYLA's cas-
es, when both parties to the family conflict report
that they each had been subjected to violence
by one another, the police encountered difficul-
ty in ascertaining who was the aggressor and
who was the victim. In these types of cases, a
restraining order was issued for both the abuser
and the victim, indicating the difficulty of police
in the process of distinguishing the abuser from
the victim. Interviews with victims, Ministry of In-
ternal Affairs officials and judges show that chil-
dren of violence do not have the status of victims
and that no protective measures are applied. The
situation is different when underage children are
themselves direct victims of violence. At such
times, protective mechanisms are usually ap-
plied to them.

Interviews and available public information
indicate a grave concern exists in identifying and
providing safe shelters for victims of violence. In
some cases, victims have to be placed in another
city since there are no asylum locations available
in the city where the domestic violence occurred.
In some cases, it is impossible for victims to

Irina Batiashvili
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change their place of residence, even temporar-
ily, due to the distance from work and / or needs
of their minor children.

There also exists a problem in compelling
abusers to attend behavior modification train-
ing courses designed to change their violent
attitudes and predispositions. This is due to the
scarcity and paucity of such facilities in Georgia.

Analyses of reported verdicts reveal that in
domestic violence cases, decisions were primar-
ily focused on physical violence. It is noteworthy
that in 2018, compared to 2017, law enforce-
ment’'s response to cases involving psychologi-
cal violence have notably increased. This a very
positive indicator. The response itself implies that
the State's standard of protection for victims has
broadened. As we know, the reality and likeli-
hood of the actual imposition of punishment has
significantly curtailed abusive behavior in the do-
mestic violence arena. For example, in 2018 in a
remarkable turn of events prosecutors in Geor-
gia are now routinely requesting the courts to
impose strict custodial measures such as impris-
onment for convicted abusers. Specifically, out
of 131 cases the prosecution requested the use
of pre-trial detention in 115 (88%) cases, while in
only 16 cases which is 12% the prosecutor de-
cided the purported abusers should be entitled
to bail.

From this GYLA study we can conclude
sometimes right and sometimes wrong practic-
es of the judicial system. The courts mostly rely
upon the victim's statement as a basis to issue a
protective order.

Also noteworthy, a study of court rulings
reveals that only a small percentage of judges
(36%) applied additional obligations upon the
abusers, such as prohibiting any contact or inter-
action with the victims, restriction of communica-
tion, and other non-custodial measures.

One important detail in the GYLA study clear-
ly demonstrates the underlying yet unfortunate
reason why most judges do not identify gender
motives in domestic violence cases. Precisely, it
is the judges’ lack of knowledge and insight of
the concept of gender equality. Only with this
knowledge can a judge develop the necessary

consciousness to perceive gender balance and
to have an opportunity to identify gender discrim-
ination. As GYLA's research shows, low sensitiv-
ity and insufficient knowledge of gender equali-
ty issues remain a significant problem for some
judges. This, among other things, is reflected in
the stereotypical and prejudicial portrayals by
judges regarding the roles of spouses in the fam-
ily. In my opinion, perhaps in addition to lack of
knowledge and insight of the concept of gender
equality, it is important for our Country to focus
on the issue of sexual bias. Based on the cog-
nitive component of prejudice, we can assume
that some judges may already unconsciously
have formed an attitude, mood and expectations
about gender balance.

In my work, | need to briefly review some of
the issues raised in the 2017 National Research
of Violence against Women. This research was
funded by the European Union, United Nation
Women and Geostat.

From this study, | would like to consider an-
other form of violence, namely the new type of
economic violence that has emerged in the 21st
century. Until now, our reasoning has largely fo-
cused on physical or traditional psychological vi-
olence, but as of today, economic abuse is also
a widespread form of inappropriate treatment
that includes financial exploitation and excessive
domination by the male figure in a relationship.
The following questions were asked in this study:

e Has their partner ever prevented them
from working or earning money?

e Has their partner ever taken away their
income and savings?

e Hastheirpartner everrefused to give them
money to cover household expenses,
even if they have the funds to do so?

According to the study, the table shows that
10% of women who have ever been in a partner-
ship have experienced at least one form of eco-
nomic violence. Five percent of women reported
that their partner prohibited them from working
or earning income and refused to provide them
funds when they had the ability to do so to pur-
chase both necessities for the home and items
of comfort.
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To better visualize a form of economic vio-
lence, consider the following: “He turned off the
electricity, the gas and the water because he was
paying taxes". He was telling me that he could
stop paying when he wanted to do so; Saying:
“You depend on me. | earn the money. You're a
mess without me.” (Victim, 25, In-Depth Inter-
view). If we look closely at the content of eco-
nomic violence through a telescope, we can see
that it also includes a form of psychological vio-
lence.

It is a fact that violence against women is
the most common cause of murders of wom-
en in general. Globally, violence significantly
impedes the development of respect for wom-
en’s rights and likewise, contributes to the im-
pairment of physical, human and social capital
(Garcia-Moreno, C. and World Health Organiza-
tion, WHO). Combating violence has become the
global priority issue for human rights, health care
and development. The international community
has recognized the importance of eliminating vi-
olence against women in various conventions,
policies and frameworks. For instance, | draw
your attention to The Convention on the Elimi-
nation of All Forms of Discrimination Against
Women (CEDAW) and The Beijing Declaration
and its Platform for Action and Convention on
Preventing and Combating Violence Against
Women and Domestic Violence (The Council of
Europe Istanbul Convention). The World Health
Organization seeks to eliminate all forms of vio-
lence and harmful practices against women as
reflected in its schedule of the 2030 Sustainable
Development Goals®.

I want to reference Section 1 of the Fourteenth
Amendment to the Constitution of the United
States of America: “...No state shall deny to any
person within its jurisdiction the equal protec-
tion of the laws”. As mentioned in “The Heritage
Guide to the Constitution™ the Equal Protection

3 Claudia Garcia-Moreno, Henrica AFM Jansen, Mary
Ellsberg, Lori Heise, Charlotte H Watts, on behalf of
the WHO Multi-country Study on Women'’s Health
and Domestic Violence against Women Study
Team. https://www.who.int/

4 Book “Heritage Guide to the Constitution” — Edwin
Meese lll, Matthew Spalding, David Forte

Clause is one of the most litigated and significant
provisions in contemporary United States Consti-
tutional Law. Historically, the genesis of the inter-
pretation of The Equal Protection Clause arose
from the entire “drama” of The Civil War, Recon-
struction, Slavery and Emancipation Era of The
United States history. As The Heritage Guide il-
lustrates in The United States Constitution: “The
Privileges or Immunities Clause, The Equal Pro-
tection Clause and Due Process Clause form a
coherent Triad. A state legislature could not deny
to any citizens within its jurisdiction any immuni-
ty and privilege as defined in the United States
Constitution. Once a law was validly passed, the
state or its agents could not arbitrarily enforce it
against any person within the state’s jurisdiction
without violating The Equal Protection Clause.
Finally, every person accused of violating a law
would enjoy the full panoply of procedural rights
before the courts of the states. However early
(United States Supreme Court) Court involve-
ment, such as in the Slaughter-House Cases
(1873) as well as the ambiguity of much of the
congressional debates, has led to debate and
disagreement as to the original understanding
of the three Clauses”. In modern times, debates
about The Equal Protection Clause have grown
exceedingly intense and The United Supreme
Court has issued several decisions addressing
the issue of whether in a domestic relationship
to what extent did the framers of United States
Constitution intend to extend the rights guaran-
teed under The Equal Protection Clause? What
does it mean to treat persons equally? And lastly
what does equal treatment mean after all?

Currently, the® scope of The Equal Protection
Clause is more expansive and broader in the
United States and it addresses prohibited gov-
ernmental actions under the state actions doc-
trine.

“The Equal Protection Clause textually lim-
its only state government; hence it is literally
inapplicable to the federal government. Howev-
er, since Bolling v Sharpe (1954), the Court has
developed the doctrine that the Due Process

5 The Heritage Guide to the Constitution” — Edwin
Meese Ill, Matthew Spalding, David Forte , pg. 399
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Clause of the Fifth Amendment has an equal pro-
tection component with equivalent requirements
to the Equal Protection Clause of the Fourteenth
Amendment. Equal Protection doctrine (if not lit-
erally Equal Protection Clause) has thus become
applicable to all governmental action, whether
state, local, or federal.” — “Heritage Guide to the
Constitution”, David Smolin®.

Most American commentators agree that
before modern views and understanding of The
Equal Protection Clause, it was narrower. The
legislators were focused on the status of freed
slaves and equal protection was understood as
racial terms. Also it is very interesting to see the
classifications to strict scrutiny in United States
and as we see it from their history until now it is
very limited: race, national origin or ethnic group
and legal alienage. In cases where the classifi-
cation is either created by federal government
(which has plenary control over immigration) or
excludes aliens from political functions, this is re-
lated to the process of democracy and self-gov-
ernment. In the Heritage Guide to The Consti-
tution we see very good examples of above
mentioned: such as serving as police or proba-
tion officers or public school teachers.

In the early 1970s, The United States Su-
preme Court developed a third intermediary
standard of review for two classifications and
one of them was sexual gender. Afterwards, Su-
preme Court has thus refused to extend height-
ened scrutiny to any other classifications as sex-
ual orientation or age. These classifications were
included in antidiscrimination legislation. Only
officially, gender remained subject to intermedi-
ary scrutiny. Today The United States Supreme
Court addressed issues concerning sexual ori-
entation and age in the context of equal protec-
tion clause.

By definition, The USA Constitution’s The
Equal Protection Clause prohibits discrimination
based upon sexual gender. For example, The
United States Supreme Court has invalidated
a state law that limited enrollment in a nursing

6 The Heritage Guide to the Constitution”, p. 403.

school to only woman’ and a law that allowed
women but not men, to buy alcohol at age 18.2
Thus we can see two very good examples of The
United States Supreme Court extending equality
between women and men in The United States.

CONCLUSION

We see that the first step that the State must
take to eliminate violence is to create effective
legislation to empower and improve the sys-
tematic framework. In this context, it is notewor-
thy that the amendments made to the Criminal
Code of Georgia in 2012 criminalized domestic
violence. Nevertheless, our country still faces a
major challenge, which includes providing mea-
sures to improve enforcement mechanisms.
Precisely, this is the mandatory and positive ob-
ligation of the State to take appropriate actions
including raising awareness of equality issues
among judges, prosecutors and police officers.
It is important for the continual development of
Georgia that the right to equality guaranteed by
Article 11 of the Constitution of Georgia be effec-
tively protected:

“All persons are equal before the law. Any
discrimination on the grounds of race, color,
sex, origin, ethnicity, language, religion, political
or other views, social affiliation, property or tit-
ular status, place of residence, or on any other
grounds shall be prohibited".

And finally | wanted to represent the role and
impact of Court decisions, opinions and interpre-
tations in the political, cultural and social devel-
opment of country by providing an example from
the history of The United States.

7 Mississippi University for Women v Hogan (1982)
8 Craig v. Boren (1976)
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60 3mbodotmhmeng (Mark A. Speiser, Circuit Court
Judge 17th Judicial Circuit, State of Florida.)'

»JOMMO 3030  dOmMOOMYY, ™MO30LO
Y439mO RMGI0MO O dodmM3MmM0bgdom, dEoO-
300600 Jx@EY0900LO O dOMOMOO MO30-
LYIBMYOIOOL EOMWZIZOV. JBOM FIHo 30
LOBMZOOMIOT030  FOBAGMYMMOOL 3603-
369mmM306 3OHMOMYTOL BOGTMOEIoL, MO
0603369cmm306 J9a390L 063930 Jomob
R0B0ZYIO, agmbad®mog, LAJLIOMIYMO O GY3-
OOEOIJE0IMm  5063OMmHEMMOOdg. gL dMOoO-
900 goddyomo 1990-006 Bamgddo 3603369-
mm306 LEYOMOTMGOLM 3MbRYIEHY6(309009
30Mm9dgma3d Jgmobbdnogddsd, dom ImMobL
Jommo dgmmbg AbMBMOM 3MbRBIMI6(3000
(393060, 1995). LOAMJAgOM 3MWMOHBRMEGIO]
©O0Ea060, GMGM3 LOgomboL 3OLIHOOmO0LO
@O LYGOMBYMMOOL YBROO TWIOMO OMOO-
9000, 9BIHIO0 ho®M930LO O LHGOHIaNY-
00L 89033039000 LYGOMDHYI EOOOIMMHOIOL
B03mMoagbL  domomonl  go3MmEgMmMadal,
0369000, 90d9dg00L O TF9YagooL dgbobyd
09330h7M0 06xMGH3dE00L LOJE0GHY Mg
dbogmomdo“. (Garcia-Moreno, C., Jansen,
H., Ellsberg, M., Heise, L) 3LO@mombL $0606-
MIMMmO0L MmG®aobodool 3gdomogoEod WHO
world health organization.?

MmFEObIo dOMOOMBY, MFOLIMH0O ©OBOTO-
IO ©O JOMMO 3030GMM dOMOOMOd Logo-
OM39mmI0 9OHM-9OM0 dGHJomyHo O LO-
3300dm LOZOMbLOY. LOJOOMZgMM™ML F0bogdb
LOJ9mMO LOBBOLAHGML LHODHOLHOIOL MOBOb-
00, MmFobdo domomdalb Jgdmbzazgdo LOZ-
30M@ 3o3MmEgmYogmod @O, LOIBYbOGO M,
LOZIOMEO bIo®0o: F980303909M0 MGOOIMY-
00L godm(3939; MFOL0 dOMOEMBY — LOJO-
O®M39mmL LobbOL LOdOGHMMOL 3MEagLOL
126'- 9 dgbmo, GMIMOL dmJdagogdal oMg-
O0Mdo b3Yoo mpobolb gbma Bgztob 3096

1 q;@ooém@ob Hd)o(l)nb 63600060@36)0 dmbiodo-
6)0’)@0[} 3063 b330b360b adbaqnn?)oném 300[)0%6360
0bodo6M0 193egdol 39Lobgd cogdyemgdal, Q)ob3~.4>o-
3050300[} oq>3mo3l>360b ©° 3bb336)3@0’>o Qoe30b 83-
§o6083980L m0mdoBg 93 Lhohooborgal.

2 Claudia Garcia-Moreno, Henrica AFM Jansen, Mary
Ellsberg, Lori Heise, Charlotte H Watts, on behalf of
the WHO Multi-country Study on Women'’s Health
and Domestic Violence against Women Study
Team.
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o3 bgmbL JImob HMFMGE JOMOEMIM030
606069 0LAHMEG00L JgLBOZMOL, LY dOMOOM-
00L ®oLZOL LOMOBOOME TgROLHOOUL.

LOOOL BOMHIMYLOT0 OOLYdPMO LOFIggdaL
0BOMOBOL 0byEO30m, HMOYLOE MFOLYH 3M-
bmoghdo 3mboboemg m®o3g dboMg o@3bo-
9oL, M3 ©OYI393YOOMd dOMOOMOOU,
03390900 3mmo300L AbGH0EOb dLb3gM3MOL
0096(0xB030MHJ00L 3O MdMYdd. 3baosL d9o-
®mb3939030 39003039090M0 MGOEOHM0O 3OIMO-
399mMEO OHMa3M® dmdomomab, 0by 3LbggM-
3emob 30306Om, GHOE F0IMomMYOL 3MMOE00L
3096 3MdOMOEOLYO O dbbga®3MaL goMhg-
300 Lo oMY HdY.

aLb3gM3MgdMVOB, JLL-L BOGIMIOIYO-
mMadLY O FMLOTOOMMYJOMOL HoHOMYOY-

™m0 0b6(h9©®H309900 OH39690L, BM®MT dOMOOM-
00L 3903L6MY 0033390L 06 vg3m dbbggM3moL
LHOHILO O oM F0TOOM 06 FodM0Yynbgdo
003030 999obad3g00. gobLbbgozgdymmo 30-
MOMYodd 30306, HMOILOE dGOOLGOYBE M-
3060 J30mMad0 MOZ0® 06006 domOEMdOL
domeododmo dbbggMH3mgdn. oL ©OOHMUL,
OHMam®E Bgbo, dom 30d0GOMOE IMIJIgEOHOL
©03(3030 89906003900.

06()9®3079080 O OAMMbMabomdd LoO-
F060M 063MGMTOE00T 3boym, HMI OIm-
639300 dOMOOMO0L LLZYM3MOMZOL MOZ-
F9LOTH0m 9BRIIH0ObOE LOMZmd I MBY. M0y
890mbgn3odo dbbggM3mMgoL ¥693m LOLZO Jo-
moddo BoL3MO MO3d5LOWGOL FoLOMYdOE,
OBO0OE 3MB3MDHIM™ Jomogdo oM oMol
®030LYBOIO VPBOI0. (30CVIIID FYINb3Y-
39030 dLbzaG3MMOM30L  LOEbMZzMHdgemao
0a30mmOoL J9(33MmO, MIYOEOE @OHMYO0m, LOT-
LOLIYMHOL OB/O VHOLGOYMBENM3060 Jz0mg-
00L 3odm JgydmyogMNo.

oLI3g, 3OMOMIIOL BOMAMOEEYoL, ©O-
33030 MOHOIMHOL LOWYI39MmBY, FMJOMOOYI-
00LMZ0L JOMOEMIMN030 EOIMINOIOYINYO0-
LO O J3930L T9E3MOdY MGM0mbHoMYOY™MO
LOLBOZM™M  3POLOL FO3MOL  OZOMEIOY-
m900 LOMYOdOMODHOEOM (390HEYO0L Ob/EO
aLbaoaLo LYG®Z30LOL OOHOGLYOMOOL FOTM.

3060ohg6900L 06OMODBTd (BboYm, GHMI
MFObYMo  ©Obodogmadol HoYboLOL, do-
GHoMOEOE, aobohgbo ©amoMmEO B0doZYIOHO
dOMOOMO0L BOIHY0dY. OIOOMOE® dMLO-
60360300, GM3 2018 BomL, Bobo Bgemmob
390069000, OdOEOMOO GBLoOJOHMMaz0®
domo@MOody  ®gogoMmagoob  LAHOHOLHOZD,
o3 dLYZg B0bOOATYMO BOOOFNO. BYO-
3060900 MO30LMOZ0® 3YMaLLIMOL, H™MA LO-
bgm3BoxrmL 3bGoEOb 3Lb3gM3MOL EO(3E30L
LAHOBOOHO 303 IBO® 3OODHOOIO. HMIM-
O3 30300, LOLEIMOL BOJHMOM030 OOZOL-
9000 MJOMMOOT O OMOdMMOO3 MFEOLbT0
domMO@MOnL  dL3VGMYBDY 8603369MM3b0©
89003060 domoOMdOL 3odmamnbgdd (39y-
OE0YMBIMO, dOMOOMOM030 J(3939).

03 3gombom 0mLOBOTBOZ300 2018 BMOL
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06HOMEOAOo0L Loy JdoGOMOO® 0mbmzL
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0M339m0L Mmmbobdogdob 33030 LObOL Fo-
0mynbgoolL. 3addme, 131 LOGOoEODb O0Mo-
m@Oad0L 3bo®od 30H0dGMMdOL godmygbgodo
dmombmao 115 (88%) 890mbgn30dn, ©@obo-
®hgb 16 (12%) 998mb393030 30 — oEOOM.
LOOOL ©8 33eMa30O6 3bgEO3m LOLOTO-
Hommdo 0OHLYOYM dDMIFIH LBMG® O bo-
BObOb IO 3MOgH030L. 3OO0, MY OZM-
6036030, HM3 LOLOTOOMHM® JIgHaLBOMOE
0300ymxromgdl dbbggM3mMoL gobEboaddL
0333030 MOOIMOL odM(EH30L MHOMOOHY.
oLa3g OMLOBOTBO300,  LOLOIGO MM
306h0b90900L FgLBO3MOT VH3900, BMT M-
LOFOOHOXMgMO FbmmmE oMy BoBom3do
(36%) 308mM0yYynbo 9MOLOZOHOTIO™ dM339MOL
OmboLANYOIOLMOL JOMOE® IMIOMOHIO0L
00006  ©OJOHgo0mo  30MMEOYOIMY0900,
OHM3MMoE0d  LL3IM3MMOL doobMmmgdolL
03Mdomzo, 3m3Y6030300L TF9OMIY®3O ©O
Lbgo ¥GVOLO3OHIGM M BMTgd0 (LOBJ(30900).
00 33ema30d0 ghmo LOgYmMOLbIM IHoO-
0o, OHMIGEOE BOMMOE OH39690L adgdL
0y GHoHm3 396 bgoogL dmLOTOGOMMIgdOL
909HaLMOS  doMOEMBOL HodoLb LOJ3g9ddo
396oMIm 3mAH03L ©o gL BdYLHO® gboo
3969OHIm0  MOBOLEMGMOOL 3MBHYJLHOL
LOMG03OLYYM FMEOBOL. FbMEM™MEO O Fbm-
MmMmE 03 OEOb0L dodOdY Tgodmado dMLO-
30OmMAaL HOIMIPYOmM0daL LEMGO 3bMo0-
96900, O™ 0M0g30L 39b6MIMO dOMOBLO
@0 Jmboalb Tgbodmadmmmdd IMObOOBML
J00bOLBMGOMONL  FgEoaoE HOIMYOdI0dY-
0gmo  ©oL3®0d0boEooL 0EIbHOTWOE0MIOO
39609OHIYm0 603bom. OHMamM©OE LOOOL 33my-
30 (3bo@ymxL, IMLOFOGHOMIMO (0N 39-
I B6oBom3o VOO0 33MHIBMOGMMIS O
396agmo  MObOLBMGM®MdOL LogomMbydoL
0MHOLOZOMOLO FMEBO 33MmMoO3 8603369Mmm-
300 3OMOMado ®HYdO. dMbodbymo, dom
domMmoL, 3oamoboHgdd 3MLOTOGHMMMYMO bo-
Boemob  LAIOIMHOSYM, 3MYFIVOLIYI  ©O
B06OLBOG HOTMYOMN09dYM BOOIMOAYH90-
3o m3obdo F99OmM9mO HMMIOMOL ©O3O3-
doMad0m. Hgd0o OBGOm, dSMOdOM 3abgmHIYImOo
MOBOLEMGOMOOL 3MBHYJLHOL LOMGTOLYY™MO
BM™E60L goMEO, 36033690MM30600 0J(396¢H0
30000b30mmL H3zgbdd LObyMIBoBM3 3MY-

33000000 MYovdY. 3GM9FyOLOL gmabopyco
3MI3mMbabhoL LOWYJIZgmMdY, T9odmyod 30-
30M0MOM®M, GM3I OHoDHIO, 3O6BYmMdd O
0O@mMMmE06900 39bIOHIYIO dOMOBLOL Jgbo-
bg0 FMLOTOGOHIINYYO0L 3OM3393cm H6OBOML
d9LOdM MO P339 OMOEBMO0GBOE HOFMYOMO-
090300 0g3m.

0JEoMadmM0d Hgd 8096 BoGMIMmEagbom
LHODHOOT0 FM3eMaE dodmaznboemm MHOIHDO-
99 Logombo, G™M3gemoE Bodmgdhomas 2017
Bemolb Jommo 30306 dOMOOMOnL gohma-
By 33mM930L 336¢030(30080. gb 33ENY30 Ho-
HOOEO 93O ™M30330M0L, 3OgH ™ML JOommMO M-
3960003000 @O LOJLAHOHOL OWOBOBLHdOM.

00 33mM930@006 d0bEo gobgzobogmmo do-
mOEMO0L LL3d WMOId ZogMdmE, 93Mbm-
003960 domo@mdalL 21-9 LOY3Y6930 HOTM-
4om00gogmo obomo ®odo. ogodg h3gbo
dLEgMMOY PFgHaLo F9gbgdmOO BWOHOIIM
06 HGOOOE0IMO 3oagg000m BLOJMMMaNYE
doMOMOdL, MmMPYIEd @MIYoL FEAMIOGYM-
000 93MBMT03YIM0 dOMOOMAO dOMOOMO0L
3083MEHmMYOIMO @M®AvY, HMIJMOE M-
308L BOBOBLYOHO® EVIMZOIOYMIdOL dOh-
396909mL O IO®MO9OOMOST0 Fodo3030L
300040Mm0909mm @MANboMYodL. 08 339mM30-
do 390930 HhodoLb dgz30mbzgdo oym:

e 30OMHBOMOL ™mEaLYY My OJYIMOO
0000m30L 3xdomdo 06 BWIYMOL IM3607?

e 30OHB0MOL MmEaLEAY MY BOYOH™MIY300
0000m30L LOZYHOG®O gaMLOZOMN?

e 30OMHBOMOL ™mEOIYLEY Oy YMJ303L
3000m30L Yoo JobodgyHbygmogooL
bo®$00L EOLOGWODO® WIMOL 30E9-
300y, Lbgo LOEbYoOL JgLodybo &\Y-
oL gmbobL Jgdmbzgzodoi 307

33ma30L dobgzom, @Ebdomdo 6oh3g-

69000, H®M3 MEYLEG 3OOHBoMGOIMm YJOHMO-
9JOOMO030 dYgmxro Jomgdob 10%-L g3m-
BMI039M0 domomonL, LM EmEOO, 9hmo
RGO 300633 OOMYBEOY. JOmMMO 5%-00
30603boEO, HMI 30OHB0MMO J3MIOMOZO
0930md0L 06 @WIoL JM3boL O JOOL gyo-
690MEOO BIOob 30398009 30Tab, HMOILOJ
MO30® 3JMBEO B0bObLYGO LOTYOMdY, J99-
dobo Hmam®d LobeMobm30L, dLH3g 3MIBM-
OHHoLm30L bogodm bogmado.
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IO 0H30mLbO”hobm HM3 gobEab g3m-
BM303796M0 dOmMOMO0L M3, 30093 9Om
3030momb 3mM30Y306 33cMa3000b: ,3006 go-
O™ ©960, 3odo O Byomo, Hoaod oL
0bOEO gdooboboYoL. ob 8590650MY,
6OmMI Jggdmm, J996Y30(h0 OOLEO, MO
dmoLYM390@0; 03dMOEY: ,d96 hddg bo® oO-
0Mm30ad7Mm0. 39 33MImMmMO BIYML. Jgb 0Mo-
GHOoMdY bo® Hhgdb goMydg.” (ALbzgM3mo, 25,
ROMMIO39079tm0 06¢hg©®307)

0 30O POZI3ZOODIO0M J3MbMI03Y-
0 domOMO0L JoboodL O HYEmubIM3om
393b903m, ©O3060bO3m, G®MI 0L BLOJM-
MMZ0YMN0 dOMOOMO0L BMG®IdLOE FMO(EO3L
@0 30L0 LOBMZE®YO0 303 IBO M BOGHOIMO.

BOIJH00, O™ JoMmmO 3030 dOMOOM-
00 DMEOO® JOMMO 333MIMM0O900L Yy39-
modg  303MEIMAdIMmOo  30dgH0d. ZENMOO-
mgcHo 3H303909mMY0900 330H39090L, GHMI
domMOOMOd LOZOHABMOIMOE OBYIHbYLL Jo-
mob JBMad9d0LOEA0 30H030L(3930L 3oOb30-
MOMdoL O VLY3g bgmL PBYMOL BoHOIYMo,
0O3006MH0 @O LMEOMIYMO  3odohomol
309x30LYGYoOL (Garcia-Moreno, C. and World
Health Organization, WHO). dogmo@mooLbmob
0OHIMMO gobEo gmmdomygho 3MHomohg-
HIm0o LOZOMbO dOTNOBOL JBMYdgdoL, Fo-
BAGMIMMO0L OEZ0LO O Zob30MOMYd0-
LOMZOL. LOGOMOTMGOLM  LODMFOOMYdOD
OMOOMO JOMMO 3030MH M dOMOOMOOL OMIM-
@}bz®ob 8603369cmmdd LL3OEOLL3L ZMb-
3063309030, 3mmMobhogobd @O hHo®hmyddo.
3030MOMOE, 3060 MJ3960 yuMomdd go-
3000bgom®m ,Jommo @ob3M0dnboEnoL ysg-
MO BM®A0L dM3MABbzmHOL Jgbobgd 3Mb396-
30009" (CEDAW), 3930600 @g3moMoE0oLb o
30L0 LOBMITGO M SMOHBMGOTOL O ,JOMMMO
303060 dOMOOMBO0LO O MFEOLT0 OO M-
00L 36939630000 O VM339MOL TgLobyd”
9360 ™m30L LOdFML 3MB396300D9(LHOTdMEMOL
3™Mb396(300). FOBIGMYMMONL  FLOBMOM
MMHaob0dO300L FEIHOOO  gOb30MOMmHdOL
30%6900L 2030 Bemob ®oL BabmHogdo gom-
30em0LB0B6YOYMOY, JoemgooL d0dohm do-
MOMONL Y39gmo @m®AoLO @O LOHOOOM
3MH0gHogoL 0mImxba®mo.3

3 Claudia Garcia-Moreno, Henrica AFM Jansen, Mary

00939, 006@EO VM360IbMm Jggbmod Mo
AobhgooL 3mbLhoHIEooL XIV FgLBMmGYdOL
30639mm0 boBomo: , 0dO@E 9hm JHoHL O6
0J3L IBMadd YoMo gombG®oL 30639L, doLo
0960LEOJE00L BOGOEMAdTo, 0ymL  3ObM-
6oL 8096 MOBOOGOO® OEIMO”. OMaMO3
"Heritage Guide to Constitution” 480 o6MobL
OMB0IBYMMO, MOBVdOGO ©O330L JWMIdS
9OHM-9Om0  Y439modg LoEV3m O 8603309
MM30060 IOYMGOOd MOBOTJOO™M3g LOZML-
LAHOHIBOM LOTOOMOMT0.

oLHMOOIYMOE JObMB0m MOBBOODO O-
330L  YBOYO639MYMBOL  JBMYO0L  0bHY-
G3O9HOE0d LOEMOZaL 0MadL LOIMGoMmdgm
®m30L, O93mMbLAG®IYIEO0L, DMBMOOL O 9do-
BLO3OE00L FMGMO EEOOTOOL. HMIMG®E gL
Bogbo a30Hh39090L 03I-L 3MBLEAHOHYE0OT0:
"30M0300M930900 06 039600H9H0L 3y6ghHo, Mmo-
600060 EOE30L YBMYOO O JgLOod30LO LOS3-
HMEILM JBMY0500 J3B0OD MBI H3B Y™
H®0ooL. HMam®E, dgadmgdgmo IHohg-
0oL 3MBLAOHY(E0VT0O ZobAdGODHYOYMO Iho-
HoL LOZObMBIIOIMM MGFObM 396 ghHYy30L
JOGOL FMJOoMOgggoL MOz30LO 0YGOLEOIE00L
ROO3mMaddo Jgbododobo 037hboHahom ©O
303093090000 LOMOEJOMMOOL CMOMOOBY.
3oL 3908 MO JObMBL Oagboma Babom
300090096, IHoHL 06 JgLodddoL MEMZObML
LOZYIMOGO 0YMOLEOJE00L BOMFmMYodo, O
899d@mmo M30Mmby0MHOE dMaLMHYMgd06Om
30600 LOBBOOMBYaMO 3MbLAHODHIE0OL 3Y-
banom goMobho®gogmo MOBOOOMO ©O(330L
JBRMYO0 QOOM3930L oM dy. LOdMEMME
30, 3obmbolL OGM3930d0 dGHOMOYOYMO
439mo 030060 LOLOTOGOMMMYoOL Bobo-
39 LOGRGOMMOEO LOSOMEBILM YBMYOY-
00L LE-IYMO 30390H0M. VLML, (0396MH030L
89960 m909m0o  3hohgooL JogbogLo LOLOIO-
HOMmMML) LOLOTOOMMM®ML dEMmIYMId 3O M-
3909030, OFZOMOMOE LOLOZMOMYOOL LOJDY-
900(1873 B.), obY3g GHMIMOE 3MWbaMHaLOL
©900MH900L OO BoBomobL 01x6EM30690003,

Ellsberg, Lori Heise, Charlotte H Watts, on behalf of
the WHO Multi-country Study on Women'’s Health
and Domestic Violence against Women Study
Team. https://www.who.int/

4 Book “Heritage Guide to the Constitution” — Edwin
Meese lll, Matthew Spalding, David Forte.
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300M0B300 3O3omMO O JMmObbamgdd LOTO
03bmOoL MOZ3EV30MHZHM 3OagOOLMOD OZO3-
806H900m. 7 MmObodgodm3g 39Mom@dn 3odo-
900 MOBOdOG0 OO(330L JWEyogdal dgbo-
090 300BOGOOO O PBH6O7LAG LOLOIOGIHM™MI
0000m™M ObOMO goOBY39hH0emYogd0, MmOy
hOPm®BO3O 309Mmb3gdL: MO JBMYdgdMOb
0030330609000 030690696 306MBIYOTNY-
00 MObOLBMGMOOL EYOYMadOL FOTMYmbYy-
00L? MOL 603603L VOTNVBYOOL MOBOIGOE
0M3YmHmoo? O 0MMML MO dOMHOL MObVdOMO
0M3Yhmoo LOGOHOME?

©mM9oLb  JEamIdGgmdom  J9amodym
dHoHo030 MObOdOMO ©OB330L JBMYdgoaL®
0603369mmo0 09360 JBO® ZOBOOMO
©O 3OBROOHOMYOYMMOO O 080 9gbgod O3 do-
My LOIMOZOHMOM TMJIgHOOL LOFOOH™
bgmoLYBMYd0L ZOBLMG(F0gMadoL OMmYhH-
6H060L 3gLOOVANLOE (JOMHOMOEO JBRJOJO0
BOyO3L dbmmMmEO O FbMMMME LOFOOM
bgmMobLYBMIOOL, dOOOMOO JBMIOd0 OO
030896 060030000 MOZ30LYBRENYOOL, MOLO-
LEMGOMOOL, LOGJINOBMOOL O LOJTOGOHITNHO-
03 LO3gMuL 39OJIMm 3oMHmO FbGOEVL by-
mymxroLogob).

,000000M0 ©O(330L Jgbobygd YoOYIY-
00 3mb®HadLHOEOL ZOBMIObOMY, DOPYEO-
3L dbmmmE LObyMABo@m  IMOZOMOOUL;
390Lo0030LOE, gL RBOGJHOYOHOE® TJHLOOIMO
BIOIOHOMYOH0 dMO3OH™MO0LMZOL. VLMD,
Bolling v Sharpe (1954) 390093, LOLOOO-
HOMMA 90373030 OMIH®060, HM3 dgbymg
39LBM®Yd0m FOMZOMOLBOBYOIPMO LO3G M-
39Lm FYbL 0J3L WOBOLBEMOIMAOL O(330L
3M33mbabMho 993030mM9bhHHo FMMbMm3bYg-
000, GmambdE 3gmmbg JgLBm®gdom Fom-
300m0oLB0BYOPM MOBOOOGM0 OEZ0L FJomL.
MOBOLEMGOMOOL JBMYdO0L EO330L MI-
H6060 (M7 LohHY30LOHY300m dHOO MOBOOOMN
IBMHd900L OEZ0L FYbemo), FgLOBdOBNLL,
300M0Yyg6900 yzgmo LOIMOZOMOMm M-
©900Lm30L, 096900 gL LObyMIBoBM, dEFO-
MMOM030 MY BIOIHOMIM0.” — ©930© LOM-
am0bo ¢(“Heritage Guide to the Constitution”).

5 The Heritage Guide to the Constitution” — Edwin
Meese lll, Matthew Spalding, David Forte , pg. 399
6 The Heritage Guide to the Constitution”, pg. 403.

0396 039MM0 3M39oDHOHM®YO0L JaghHaLm-
00 MObbAEAdY, M3 MOLOIgEOMM™m3g Tgbg-
©IMI09000®g @O MObOdOGD JWMYO500L
@©0330L dgLObYd YOYMYO0L 3oggdedEy 030
I36H™ 30660m oym. 3ob6MBIMIdMGd0 ®@Wm-
39L0MYoYMO  0Yy3bgb  FoMNOZOLYBIYOYIDO
dmbyo0L LEHOHYLDY O MOBOdOMO ©OE30L
JBRMIOd ob3odHgogmo ogym MHoLMOG030
3ymbom. dLY39, LOOBHYGJLMO O3060bM™M
39960 m903m Ihohgodo OOLYdIMO B303EM0
390mB3qd0L 3990b60d30 O BOJH0o, OMA Bo-
OLYIWMOEOL EMIYFE 33OEH0 LOFOO I YO-
030 390mB3gdooL 3emobo®n3oE0dL 30zym-
36909mo0  LOgombgdo  MOBOHOMYOYMOO.
03036 J90mB3xooL 99390@adOMH9dd: GOLM-
06030, 9OH™M369m0o 06 gmbogymo O JEbm-
gmmo  LHOHYLOL 60360m ZMOLOBOZO(BE0Y-
00, MJ0EO 08 P3o60LIbgMOL Fgombggzodo
33b3900 godmbogmmabgda, GM3gmoi 399
06000 BIOIOOMIMH0 IMOzmHMo0L dogd
(6m™3gemLOE doOhbNd OO 3MBHG MO Lo-
000836O30m LOZOMbYdBY) 06 ZodMMO(3bO3L
J3bmMamgoL 3mmmodm03aco ©IY6J(30900LZO0,
9L 30 303306300 LObyMIBOGBML FFOOHMZOL
O ©9IM3MoHogmo 3OHMEoLOL LBMGOE
000@060M9MOdLMOL. Bogbdo 33b3wood 03
aLEgMMOOL JgLobodbogn Togomomoa, GMM-
303 0MOL 3MMOE0YMOE 06 3O MOOE00L
OROEOO, 0LY39 LOFOIGO®M LIMMOT0 AOLOBO-
30M90MOE 39domdoLmM30L dmJomogal bigyo-
HILOL OGHLYOMOOL OPYEOTNHOMOO.

1970-0060 Bgoolb @©oLOBYoL3o ©dg-
0oL Jggbmyogmo FhohgooL PBYbOgLAY
LOLOFOOHOMMI MM  JMOLOBOZOE00L Tg-
0mB3gd0Lm30L, GMIMOEObOE 9hm-9hH Mo
0oL LggLo, 890893030 dbogmao intermediate
scrutiny” (Jo®omygmo@ 3d99L0dV3gd0 Zobao-
O H900: HabhHo, GMImMOL LOWYJI39mdY dMEB-
0900 bm®IdHoIMmo oghoL 3MBLAHOHIBOY-
O™, 9L godmnyygbgdd 03 Jgdmbzgzodo my
LObgMABo@™ EOLZG0TNBOEOIYMO® 993930
0Od0obL LYgLOL bodbom). Jgdama, 3dbo-
609L30 LOLOBOGOMMMT POOO FObOEbOEO
0303M0/g3odmogMmadymo J9gdmBagooL 3emo-
LORBOZOENJOOL FORIOMMYdOdg LYJLYOM Y-
M0 m6H096¢HOE00L O dLOZOL ZIMbom. dbgo-
©@oL3®O3NbOEOYMO 3OOMBIYOMMOd 03
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LOZOMLYOL CLHOB FMOBOZDO. MBOBOOY-
6o dbmmmo bggbo GHgdMEO ,intermediate
scrutiny“ -ob g399. ©@®gob BEaMIOOIMOOm
89960 m909m0  3hohgooL JogbogLo LOLOTO-
GoOMmm LIGLMOG0Z MG 09BHOE0OLO O dLOZ-
MO6 O3O330MHg09m LOZOMbaOL MOBOOODO
©o(330L JgLobgd YOMagooL 3MbHhgdLHT0
3ubobomogL.

39LOdOANLOE, ©39MogoL Jggbmyd Mo
AHoHgooL 3MBLAHOHYEOOL MOBOOOG0 OEZ0L
J9LoObad YOPYMIOO 3O dOMO3L OLIH0B06O-
300L LggLobL dobg30m. BOZOMOMOE, LOLO-
F0OMMM3  dOMOEOZOMZYMOM ZOIMOBLO-
@O gobmbo, Mmm3gmoi LOgJMBMm LZIMEMOL
JombL POMYO3O7 O 3Obmbo, MMIgMmoE
OM3Mm3MoL 39dg60L LOTYOMYOOL 18 ByemL
d0mbaym dbmmme 3godmdom LJgLboL
BOMHIMIOa6gmL 0604900  JBEMYOOLE.
036030, H3gb d9a330dm00 O3060bMmm Jg9-
OM9dm IHoMmaddo Jggdmagdgmo JHoHadoL
19960900 LOLOFOGOMMML MGH0 doOMOOLb Jo-
a0 30830MOM0O JOMMO O F0FOIOEMO MO-
BOLEMOMBOL FOTWOOHHIMYGOOL ZYMbOO.

©Jab4d36d

990MOMb036YM0EOL odmMI0BbOMY 3bg-
©O3m, M3 domMoOmMOOL OMAIMbOBL3®Yg-
MO 300390 6od0Eo, O3 oY FOEO-
3oL LobgmaBoxyym3 gL oML, JgLododobo
9I83994HIcG0  JOO6MBAadMmMdOL Tgddbo o
LOZOBMBAAOM™ AOIOHML  ZoJYaEmMogLgdo.
00 3mb®HadLH3o VPEOMMYOIMOO OZMBOIbM™M
2012 BgmbL ,Logomdm39emmL LoLbbMOL LOJO-
Homob 3madbdo“ dghobomo 33EMoMYdY-
00, OMIMOMOE MFEObTo doemomdol 3GH030-
6O 0HOE00 dMbEO.

mPAEO BOJH0o, GMA H3960 J394obo Fgb
3093 @00 3odmbB3930L B0bodg 3oL, HM-
39mo@E 3moEo3L dmLAOYMadOL 397obaddoL
307195m09LAdOLOMZOL  TgLOOOTOLO MMBOL-
dogogoolb  gomoMadob  Pd®Y639mym®BOL.
ByLHOE gL OMOL LObMIBOBML 3MBOHOY-
G0 30MEOYOIYTY00 MOMMIYYmo hH3960 Tm-

7 Mississippi University for Women v Hogan (1982)
8 Craig v. Boren (1976)

Joemogolb 80306Hm, MM oohodmmL dgLo-
0000Lb0 BM3gd0: HMIgMIoE 03nmobbIgdY
dmLOFOGOMINYY030, BOMIYOMOY030, M-
moE309M9030 MOBOLBMGOMOOL LOZOMbMO6
©030330M907Mm0 36M009MHGOo0L d3OMMIdO.
LOJOOMZIMML TR IOHLOgMO  ZOBZMO-
6900LmM30L 3603369 M300600, JRBRIIHIOHOE
04mb ©OEIYIMO LOJOOM39gMML  3MBLEHOHY-
300L 39-11 3gbmom OMObHOMYIYIO MOBO-
LBEMGOMOOL JJBMYO:

»9390 0030060 LOJOGOMmOL 606039
MOBOLBM®NY. O3MJOMIYMNO EOLIG0T06O-
300 ®oLOL, 3060L BGGOL, LYqLOL, BOGHIMIM-
00L, 9MB03xM0 3gma3bomadal, 960L, GHgmo-
3000, 3mao®H0336M0 06 Lb3zo FgbyOYMadadaL,
LOE0OMIYOHO 3YIM3bomgoal, JmbgoMmogzo o6
Bmgo©MH030 3amM3OM9mMdnL, LOEbMaMydg-
MO 0a30mOL 06 bbgo 60d6oL dobyz0m.”

@O O0mmMmL, JggPmadgmo  IhHoHgooL
oLHMGO0EOL  IMEYFYIO  FOZOTOMIOOM
dLYOEO  OIGHOLY00BY,  LOLOTOGO MMMV
3006Y39hHom90og0o0L @O  OBIOGOHYOHd0L
OO@O  J3gyodob 3mmohogda®, IIWHIOY
@O LOEOOMIYG FOB30MOMYdOT0.

06060 00M003Z30(M0



~
(@p}

#14, 3s0bo,2020

06060 00M00IZ30(M0

VIOLENCE AGAINST WOMEN
IN THE 21T CENTURY TELESCOPE

KEYWORDS: Equality, Development and Appropriate Actions

RESUME

“What can you do to promote world peace? Go home and love your
family” — Mother Teresa.

“...Equally significance will be the issuance of published judicial
opinions that will have national precedence and help protect the
oppressed and victims from constitutionally prohibited behavior and
bias.” — Mark A. Speiser, Circuit Court Judge 17th Judicial Circuit, State
of Florida.

“Violence against woman is now widely recognized as a serious
human rights abuse, and increasingly as an important public health
problem with substantial consequences for women’s physical, mental,
sexual, and reproductive health”. — Claudia Garcia-Moreno, Henrica
AFM Jansen, Mary Elisberg, Lori Heise, Charlotte H Watts. Domestic
violence, domestic crime and violence against woman are one of the
urgent and important issues in Georgia.

We will analyze publishing of the restraining orders, violence types,
prior history of the violence, some examples of victim’s interviews and
statistics of court judgments mainly focused on physical violence. From
these statistics we can see the correct as well as erroneous practices
of our court system. One important detail in this study that clearly
demonstrates the reason why most judges do not see gender motives
in violence cases is precisely their lack of extensive knowledge of the
context of gender equality. Only on the basis of this knowledge can an
individual judge’s perception and consciousness be trained to perceive
gender balance and to afford the judge an opportunity to identify
gender discrimination as a result of inequality. In my opinion, perhaps
in addition to lack of knowledge and insight of the concept of gender
equality, it is important for our Country to focus on the issue of sexual
bias. Based on the cognitive component of prejudice, we can assume
that some judges may already unconsciously have formed an attitude,
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mood and expectations about gender balance.

Within my scientific work reference is made
to a problem of court’s responsibility to mandate
abusers to attend behavior training courses to
change violent attitudes exhibited by the abuser
in order to protect the both the individual victim
and society as whole due to minimum number
of rehabilitation centers available to provide such
services.

An additional important component requiring
attention is obligating State to improve the
legislative framework and to take appropriate
actions. This includes improving awareness
of sexual equality issues among judges,
prosecutors and police officers. In this context, it

is important to note the amendments made to the
Criminal Code of Georgia in 2012 that criminalize
domestic violence and in 2018 establishing
The Human Rights Protection and Monitoring
Department by Ministry of Internal Affairs.

Lastly, yet equally important my work will
discuss the meaning of the Equal Protection
Clause in The Constitution of United States.
Discussion will ensue about the history of equality
principle, its classifications, examples from court
decisions and most importantly: gender definition
and a role of The United States Supreme Court
in expanding the scope of Equal Protection
Doctrine to provide safeguards against gender
discrimination.
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IDEA OF PRIVATE PRISONS —
THROUGH THE PRISM OF GOALS
OF PUNISHMENT

Papuna Guruli

St. Andrew the First-Called Georgian University of the
Patriarchate of Georgia,
Attorney at Law, General Specialisation

KEYWORDS: Crime prevention, Expediency, Balance

INTRODUCTION

The present paper aims at bringing about reasonable arguments
around the idea of private prisons discussing it through the prism of
the goals of punishment. The idea is relevant since Georgia has been
experiencing problems regarding its system of corrections, at least dur-
ing the last decade. For example, in 2012 prisons in Georgia were so
terribly overloaded that the Parliament of Georgia approved prisoner
amnesty for the purposes of improvement of the situation. Unfortunate-
ly, this has caused a rise of crime rate in the next couple of years." The
number of prisoners in Georgia is still higher than average.? On the
other hand, what can be said about the states, having even the worse
situation? How do they handle it? The state, having the largest prison
population in the world, is the United States of America.® The most
straightforward solution that the U.S. implements, is to bring elements
of private administration into the justice system. Particularly, there are
three types of this approach:

e Private management of a new state prison: a state is in need of

prison infrastructure. Thus, the state builds a prison and on the

1 Rise of crime rate by 11% by the end of 2013. See: www.idfi.ge

2 260 prisoners per 100 000 of the state’s population. See: www.prisonstudies.
org

3 Total number of prisoners is 2 121 600 that makes the rate of 650 prisoners

per 100 000 of the state's population. See: www.prisonstudies.org
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basis of the contract, handles manage-
ment of the prison to the private compa-
ny. The state and the company agree on
certain service fees, which the state has
to pay to the company. On the other hand,
the company is taking the full responsibil-
ity for managing the prison and providing
for the necessary security guaranties;

e Private management of an existing state
prison: the prison that is already function-
ing is handled to the private company for
management;

e Private prison and private management:
a private company builds up a prison, the
company is granted the special permis-
sion from the state and on the basis of the
contract manages the prison. This may
also include an agreement on redemption
of the prison from the private company.*

At the first glance, it seems logical — if the

government is unable to regulate the situation
while the private sector is capable of, why not
delegate the power to the private sector? The
idea seems interesting and even alluring. It has
been discussed among the Georgian scholars.
Nevertheless, the Georgian model of corrections
does not include private prison industry and there
is only insignificant delegation of non-sovereign
activities within the prison system. The aim of
the present paper is to comprehend critically this
solution.

METODOLOGICAL BASE

The question — whether a government should
authorize individuals and the private legal entities
to manage penitentiary and correctional facilities
(prisons, jails etc.) — has been a matter of discus-
sion for a long time. The idea of private prisons
arisen in the criminal justice system has a large
number of supporters in states of common law
jurisdictions, while it is less popular in the states
of civil law jurisdictions. Debates among legal
scholars, acting lawyers and government offi-

4 Dolidze T., 2019. General Legal Overview on the
System of Private Prisons. Law and the World, Ne11

cials are not usually fruitful. Each party usually
present their arguments but neither of them can
come up with a decisive one.

The reasons might not be the lack of the ar-
guments, but rather — the fundamental problem of
the methodological base for either of the parties.
The issue is that the idea of private prisons is usu-
ally discussed through the prism of penitentiary
law.5 Although it seems logical to discuss an issue
around penitentiary facilities through the prism of
penitentiary law, actually it is by no means a good
idea. Penitentiary law, although being the primary
field of law responsible for the regulation of peni-
tentiary system, it can hardly serve as a methodo-
logical base for this matter since it lacks deep and
elaborated ideas, principle, concepts, etc. about
punishment. What can serve as a methodologi-
cal base — is criminal law, namely, its general part
(punishment) that can provide reasonable amount
of base knowledge applicable to the subject mat-
ter of the discussion. Present article is a humble
attempt to comprehend the idea of private pris-
ons through the prism of criminal law, namely, the
goals of punishment.

From ancient times, a crime was associated
with the punishment in the first place. The scien-
tific term itself — “criminal law” — is interchange-
able with its synonym — “penal law”. In German
it is called “Strafrecht” (literally — “law on punish-
ment”), similarly, in French — “droit penal”, etc.
In Georgian it is called “bobbemal LOFoGHMOMO”
that literally means “law of blood” and comes
from “blood price” that was an ancient measure
for punishment in Georgia.®

For a long time, retribution had been the
main and certainly the only purpose of criminal
punishment. That literally meant to punish the of-
fender for what he had done, to take a revenge
against him. The approach became a foundation
for the so called “absolute theories”, developed
by Hegel and Kant.” They had used morality as

o

Dolidze T., the work cited.

6 Team of authors (editors: Nachkebia G., Todua N.,),
2018. Criminal Law. General Part. Textbook (Third
Edition). “Meridiani” Publishing house, Thilisi, p. 20.

7 Roxin, Arzt, Tiedemann, 2013. Introduction to

Criminal Law and Criminal Procedure Law. 6th

edition. C. F. Mdller, pp. 4-5.
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the methodological base. According to this ap-
proach, a criminal offense is a violation of moral
norms while punishment is a fair retaliation for
that violation. A perpetrator had been considered
as having his personal will against the common
will of the society and therefore had breached
the law. Thus, the punishment had been con-
sidered as a measure necessary to be taken in
order to restore what had been breached.® He-
gel rejected the idea of threat of punishment in
terms of crime prevention, as well as, the idea
of correction of a perpetrator. He argued that an
intelligent human being has a free will. As a re-
sult, threatening him, punishing him with the aim
of his correction would mean to treat him like
an animal.® On the other hand, Kant insisted on
“an eye for an eye” principle and argued that a
perpetrator must be punished only because he
committed a crime. Any kind of a practical utility
of criminal sentence was rejected from the very
beginning and the issue was solved purely on
the basis of morality.'® That's why the absolute
theories of punishment are frequently called the-
ories of retaliation. The complete rejection of util-
itarian reasons means that a perpetrator should
be punished only because it is fair, regardless
whether it is socially beneficial or not. According-
ly, the perpetrator always gets punishment pro-
portionally to the offender’s blameworthiness."
The punishment compensates the offender’s
culpa and therefore restores the justice. In this
regard the absolute theories are oriented on the
past, on what already has happened.?

As a result of the further scientific compre-
hension, new ideas about the goals of punish-
ment have been developed. According to them,

8 Tskitishvili T., 2019. Punishment and Sentencing.
“Meridiani” Publishing house, Thbilisi, p. 20.

9 Dvalidze ., 2013. General Part of Criminal Law.
Punishment and Other Legal Consequences of
Crime. “Meridiani” Publishing house, Thilisi, p. 17.

10 Vacheishvili A., 1960. Punishment and Measures
of Social Protection. Stalin Thilisi State University
Publishing House, Thilisi, pp. 28-31. (In Georgian)

1" Goh J., 2013. Proportionality — An Unattainable
Ideal in the Criminal Justice System. Manchester
Student Law Review. VOL. Il. December, pp. 46-47.

12 Turava M., 2011 Criminal Law. General Part.
Concept of Crime. “Meridiani” Publishing house,
Thilisi, p. 42.

punishment must serve social benefit in the first
place. These theories are often recalled as “rel-
ative theories of punishment” or “utilitarian the-
ories of punishment” and as a methodological
base they use utility, instead of morality.™ Ac-
cording to Bentham, criminal punishment should
be oriented on crime prevention in the first place
rather than punishing a perpetrator. In this regard
“utilitarian theories” are oriented on the future —
on prevention of what has not happened yet.™

The theory of “special prevention” was devel-
oped by Liszt." He argued that the goal of pun-
ishment is to influence a perpetrator in such a
way that ensures his rehabilitation and resocial-
ization. Development of these ideas resulted in
important innovations such as parole, probation
etc.’® The theory of “general prevention” was in-
troduced by Feuerbach.’” He mainly stressed on
the threat of punishment that convinces poten-
tial perpetrator not to commit a crime. It means
that comprehending the example of a perpetrator
being punished, others will become less self-as-
sured and will eventually dismiss the idea of of-
fence. Apart from the direct threat, the idea of
general prevention is also based on educative
role of criminal law. The most important is to in-
fluence on those members of society that are al-
ready thinking about committing crime but have
not made the final decision yet."®

Not surprisingly, all of the abovementioned
theories had been subject to critics. The problem
was that none of them could solve all of the im-
portantissues. Discussion around them is still ac-
tual. The goals of punishment are usually divided
into non-utilitarian and utilitarian goals. But as
a result of this controversies instead of choosing
what is better, scholars choose to combine both
non-utilitarian and utilitarian goals. Eventually
the so called “uniting theories” have been devel-
oped.?® Their main idea is to balance the goals

13 Vacheishvili A., the work cited, p. 31.

14 Turava M., the work cited, p. 44.

15 Roxin, Arzt, Tiedemann., the work cited, pp. 5-6.

16 Turava M., the work cited, p. 44.

17 Roxin, Arzt, Tiedemann., the work cited, p. 6.

18 Dvalidze 1., the work cited, p. 19.

19 Team of Authors (Editor.L Nachkebia G., Todua N.,)
the work cited, p. 477.

20 Roxin, Arzt, Tiedemann., the work cited, pp. 6-7.
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of retribution, special prevention and the gener-
al prevention of crime since none of those goals
can give a desirable result on its own. They try
to combine all three ideas and make them to bal-
ance each other’s week points. It is a hard task
since at the first glance those goals contradict
each other.2" By sentencing, the state must, on
the one hand, punish a perpetrator, retaliate him,
but on the other hand, take care of him, ease the
punishment, if needed, and thus use the small
chance of rehabilitation that is still available.
Even though they only seem to contradict each
other. In reality, the goals of punishment create
dialectical unity and contribute to each other.?

Georgian legislator has also supported “unit-
ing theories” of punishment, when in article 39
section 1 of the Criminal Code of Georgia, adopt-
ed in 1999, he established that “The goal of a
sentence is to restore justice, prevent repeated
commission of a crime and re-socialise the of-
fender”.

PRIVATE PRISONS -
CONSISTENCY
OR CONTRADICTION

Since both legal science and legislators rec-
ognize importance of all three goals, every sin-
gle issue around introduction, sentencing and
serving of punishment must be comprehended
through the prism of retribution, special pre-
vention and general prevention of crime. These
goals are the proper methodological base for re-
thinking the matter of private prisons. No mat-
ter whether it is about private management on
new state prison, private management on exist-
ing state prison or private management on fully
private prison. Since these goals are so deeply
comprehended and largely recognised, one can
easily assume that every decision that makes it
easier to achieve them is acceptable, while every
decision that makes it more difficult to achieve

21 Turava M., the work cited, pp. 45-46.

22 See further: V. J. McGill and W. T. Parry. The Unity
of Opposites: A Dialectical Principle. Science &
Society. Vol. 12, No. 4 (Fall, 1948), pp. 418-444.

them is unacceptable. This methodological base
is what criminal law can offer and what peniten-
tiary law unfortunately lacks.

Not surprisingly, private interest in penitentia-
ry system is about profit. The owner of a prison
that is a typical businessperson has the primary
goal to earn money. The actual sum of money
that he earns is in direct correlation with the num-
ber of prisoners in his prison. The more prisoners
he houses, the more money the state will pay
to him. If the number of prisoners goes down,
the business will become less and less profita-
ble and eventually become bankrupt. Of course,
the owner will lose the investment he has done
years ago. Thus, this is completely unaccept-
able for the private prison owner. But wait! This
is exactly what special prevention requires - the
punishment must be imposed in such a way that
it supports rehabilitation and resocialization of a
perpetrator. However, if more and more perpe-
trators are rehabilitated and re-socialized, and
they never commit crime again, less and less
people will get into prison. This is a nightmare
for the prison owner. As mentioned above, his
direct interest is the following: he wishes to be
imprisoned as many people, as possible. Thus,
the goal of special prevention really contradicts
to the goal of the private prison owner. That is an
obvious conflict of interests. The instrument (pri-
vate prison) contradicts the goal (special preven-
tion) which it should serve in the first place. And it
is a fundamental contradiction. The goal of spe-
cial prevention itself is very difficult to achieve.
Everything in prison — from living conditions to
legal and psychological aid, cultural events and
educational opportunities, must be concentrated
on a prisoner and convince him never to commit
a crime again. The hardest part of the task is to
make him realize that being a law obedient mem-
ber of society is better than being a person who
breaches the law. No doubt, it is very difficult to
achieve. Therefore, a rhetorical question arises:
is it wise to trust solution of such a complicated
task on a person who is directly interested in fail-
ure? Of course, no.

The most important sub-goal of special pre-
vention is to prevent recidivism among prisoners.

Papuna Guruli
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It is vital since a recidivist is a person who is not
afraid of punishment any more. He has already
been in the prison and is ready to return there
again. Being convicted is nothing special for him.
It is even part of his life in some way. Thus, the
general prevention does not really affect him. So,
it is vital for penitentiary system to convince nor-
mal perpetrators not to become recidivists. How-
ever, the interest of the private prison owner is
in incresed number of recidivists since those will
repeatedly be convicted, thus making his income
stable. This is not about a person, this is about
the nature of business. Thus, there is an obvious
contradiction between the idea of private prisons
and the goal of special prevention.

However, there are more issues to be men-
tioned. One of the most important parts of gen-
eral perevention is the operative activity, in oth-
er words, gathering information and analytical
activity that for analyzing the information. That
is done by the state authority in order to be in-
formed about criminal activity before it is com-
mitted. It is a science on its own.? Among others
things, it includes:
interview of a person;
collection of information;
surveillance;
recruitment of secret informants;
examination of objects and documents;
setting up an undercover organisation,
etc.

The abovementioned must be done during
24/7 in order to control prison and prisoners.
Otherwise general prevention of crime within the
prison becomes impossible. Yet Another rhetor-
ical question arises: who is going to handle op-
erative and analytical activity in private prison?
Private security guards? Of course, no.

The most important sub-goal of general pre-
vention within the prison, is to prevent increasing
criminal authority among prisoners. Gang lead-
ers and other high status criminals usually never
stop criminal activity after being sentenced. On

23 Alferov V., Grishin A., llin N., 2016. Legal framework
of operative-search activity. Tutorial. 3rd Edition.
Saratov Social and Economic Institute (branch)
REU Saratov. (In Russian)

the contrary, they continue to command their sub-
ordinates that are outside the prison. They try to
recruit new members for their criminal organisa-
tions, turning ordinary criminals into professional
ones. Without wisely established operative and
analytical activity, the prison might easily turn
into a factory that produces crime. Thus, there is
an obvious contradiction between the idea of pri-
vate prisons and the goal of general prevention.

CONCLUSION

| hope, that the present paper has brought
some light over the idea of private prisons. At
least the importance of the proper methodolog-
ical basis has been demonstrated. The idea of
private prisons that looked interesting and alur-
ing at the first glance now seems contradictory
to the fundamental goals of punishment that it
should serve in the first place. Namely, they are
as following:

1. An obvious conflict between the interest
of a private prison owner (profit) and the
aim of special prevention of a crime

2. Inability of the private prison personnel to
carry out operative and analytical activity
that makes the goal of general prevention
unachievable.

Thus, there is a hidden contradiction between
the goals and the instrument that is to be taken
into account. It has become apparent solely be-
cause of criminal law being used as methodolog-
ical base instead of penitentiary law. Of course,
the question — whether the implementation of the
private prisons is acceptable — may be a subject
of larger discussion, mainly dependant on em-
pirical arguments. The present paper on its part
presents arguments regarding the most funda-
mental principles solely.
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3boymxzL, 03 go09gad9odo, LOEOE dbm-
mm@© 900600  JgxroLgde  LOgdOGMOLoo 3
mo®mOIEY, Hoobo OGO 0gbd 30HBYYMO LOL-
bemobLOTOGOMMYOGH030 30LYLOLAZHOMMOOL
LOSOMBMBY BOOBOE. VBOMMZOYHOE® Fob-
MEOOM 5 300 M93H0L YZObMbME OdatabL
090mbg930303. ™93 OF bodgobdom PbOO
0M0603bmL, HMI 08 g3mbag3odo LOJdg oM
30bmMEOm EOH30GOMYMO LLIO EOTOHYO0MO
306MHgdmadgd0m O LOZIV®OLO VMANhBEO
dbmmmmE H0060L FgazoLYdY.

LOLOTOO XM M 3GHOFH03oL dbomdo dLY-
39 (3bo@YOxL, MGM3 BoObo OO BOLEJOO
dbommm@ 30Lo WoMadgmygoom. hzgb d0g®
B90mm gobbomym ghHm-9hm LOJIgdo, To-
H®MHOMNOO 30m30LYOIYMO MY OL MOMHYdYINY-

00 2 mo®LO @O 30 WYL oG LEIOMEY,
00803  LOLOBVOMMM®MA  FOO0MZOEOLENBO
aLFO3OYOYMOL 30HMZ6900, 0L OMA3 Bobom
308BoOEYOYMIO LOLEIMYOTO 39O YBOYO3Y-
mym ©obodogmolL 3693963300, 306HO0L BoM-
LIYO, HOLOTIOMMOS O 0.9. MPYIFO Hh396
80330h600, GM3 B93mm bLYbmdYm LOgdgdo
(N 23-33903.-05) yy6oromadoL 30Mm3d @oMHO
96m-ghmo  3603369cmm3060 @WOIJHMOG030
30M93madd — LOLAYEMYOoL Jgbobobo gobhEo-
6oL HOBH3®Y30, HMIGIOE GODOZOMIYMHOO
393300 B0OBOL MOYEMOOL.

890mm 30630MOMYOPMO FMLOBGYOOL LO-
30MHoL3OGOME LOLOFOOOMMI d30MHy 9603-
3090MmmMd0 @OOEEaN6d mMommbolb  J300500L
00m30LYd0L Jgdmbz93030, 03YHOE GOIMY-
60O 39900 O 0ym OIJ0390979cm0 Lbgo
30M93M9d900m. 306H0 06 0gym BOLOTOGHMENY-
30 ©O J39900L HOYBOL BWME®TOE OGO Zob-
@O0 dOMOOMOMN30.

%0060L JgxzobgdoLOL o6 0g3L 3603369-
MmO, BOJHMOIG0300 MHOIIBO® 3O0Yowo
dm3obmymo b60o3mo, 3603369mmm30600 dobo
MoMIPM0  LOOOHO™M MOMYGOYMIdSd. FOgo-
MOMOE, 998mm gobbomymo LOHGHOoOFM-
O™ ©OGMOOdOL godadaolb LOYJ3gdo, LOLO-
d0OmMMAI 3by39emmd0do 300m™m bogzmab
™0099HIM0 MoMYoYEmYod O dMO oL ®WoLO,
O @oLOEOE gL 6ogmo goyoaL LFO3IG Y-
09 g0do.

Bgdmm gobbomyem LOJ3ggodo LOLODO-
HOMMI 0MOgHmbgm 0MB036d, HmMm3 Jog-
©900L 9306y 3603369mMmMdOLMZOL BOOBOL
d9x30LgdOLOL OM bEYod TbmMMEO BOOLOL
00mY3ohHo3dato  FgxrobLgdod.  OPYEOMHOMOO
3600 I9xr3oLEgL LOJB0L BOJH™OG030 goMy-
0m90900 9O M0060E, oM JMGHOL HOYBOMO
9409@9060L boboomo, LO3dody, dobo LOBDMEO-
OMY0cm030 LOJoIOMYdY, 30HmMm36900, doLO
BOOLYMO, GHVIEYOOE® 0960 FomBygmo LOL-
39emob 3096900 30MoL 3030GO™m 339 Fg@o-
M 907m0 LOLEYIMOL 3gmboom.
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MAIN SPECIFICATIONS

OF ASSESSING ACTIVITIES
OF MINOR IMPORTANCE

IN MODERN CRIMINAL LAW

Tatia Dolidze, PhD

European University, Associate Professor

KEYWORDS: Responsibility, Court, Harm

RESUME

The researchincludes the full and the detailed overview of assessing
activities of minor importance in Georgian Criminal Law. The Article 7
of the Criminal Code of Georgia states the following: a crime shall not
be an action that, although formally containing the signs of a crime, has
not produced, for minor importance, the prejudice that would require
criminal liability of its perpetrator, or has not created the risk of such
harm. The research includes the main criteria of defining activities as
activities of minor importance. The detailed review of Georgian case
law is also introduced, as well as, legislation, judicial literature and
experience of the other European countries.

NOTES:

Turava M. 2011 The doctrine of Crime, Thilisi P.P. 323-325. (GEO)
Asworth A.2013, Principles of criminal law, p.p.50-52. (ENG)

National herald of Georgia, web site www.matsne.gov.ge (GEO)
Donjashvili T. 2002, General part of criminal law, p. 154. (GEO)
Donjashvili T. 2002, General part of criminal law, p. 154. (GEO)
National statistics office of Georgia, official web site: https://www.
geostat.ge/ka/modules/categories/49/saarsebo-minimumi (GEO)
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Turava M. 2011 The doctrine of Crime, Thilisi, P. 61. (GEO)

Turava M. 2011 The doctrine of Crime, Thilisi, P. 62. (GEO)

Penal code of French Republic, p.p. 1 — Official link: https://www.
legislationline.org/download/id/3316/file/France_Criminal%20
Code%20updated%200n%2012-10-pdf (ENG)

Turava M. 2011 The doctrine of Crime, Tbilisi P.P. 315-316. (GEO)
Shavgulidze T. Surguladze L. 2002 Circumstances of General danger,
Tbilisi, p.19-20. (GEO)

Tsereteli T. 2006 General danger and incriminating circumtances, p.p.
76-77. (GEO)

Decision of appellation chamber of district court, N No3 0115, Date:
2003. (GEO)

Georgian Supreme court Decision , 2002, N3 p.p. 257-259. (GEO)
Supreme court of Georgia, Case N 23-339 AP.-05, Decision N339 AP.
Date: 2005. (GEO)

Supreme court of Georgia, Case 2K-386AP-04, Decision N386 AP.
Date: 2005 (GEO)

Supreme court of Georgia, Case 2K-777AP.-, Decision N 777 AP.
Date: 2007 (GEO)

Supreme court of Georgia, Case N 2K-556AP, Decision N556 AP-
16AP, Date: 2017. (GEO)

Supreme court of Georgia, Case N 2K-164AP.-17, Date: 2017. (GEO)
Supreme court of Georgia, Case N 510Ap-17, Date: 2018. (GEO)
Supreme court of Georgia, Case N 154AP-18, Date: 2018. (GEO)
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Shavgulidze T. Surguladze L. 2002 Circumstances of General danger,
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Georgian Supreme court decisions 2002.

Supreme court of Georgia, Case N 23-339 AP.-05, decision N339 AP.
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Date: 2005.

Supreme court of Georgia, Case 2K-777AP.-, decision N 777 AP.
Date: 2007.
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Jd3mM30L 36330MOL
do®mO)L3LO3ITJoNL
BLOLOAOMOIT2MBO WO
000305601 JBLJd00)S
J3MM3IT2() LOLHAdMOITML
JO0NIMO)TFIVRIBNL SL3ITOIo()
N2/13 Q5La3b0l dJOLId

ofMogmo 303030

03069 1030b0d300m0b bobgemmdol 0dncmobob bobgendbogym
96039660 gdob dogobdtn, bogtroodmEobor bodotrorcnob
b390ocnobho, o(o)od ,, bogotmggemnmb gdmztmohoycmo
306300006900b 308F060b" 0yt0bho

bO4396dM LOMY33d0: g3rm30b 3ozdobob doMmabozyegdob
babodoMomm, dodnobob yx3gmgdomo g3hm3ymo
bobodoMmomemm, g3tmaogdotob dggmgdo 3mb3bi3nobmab

ddba3am0

3339 bgom Bomdg dgho 03000 03 dMBY6H0Ob, MHMEALYQ
9360m30L  303306H0L FOOHMEMALOFYMIS0L LOLOFOGMEM™MAI (2009
Bemob 1 ©93900600g — 93MM™M30L gogHmM00693900L LOLOTO-
Homm, 39909330 — 0LY39 ,MIYgLY3OYHZOL LOLOIdGO MM M*) MO30-
L0 2014 Bemob 18 93930Gm0L N2/13 EOLZZBoM' 93O ™M30L 303d0MHoL

1 ob. Court of Justice of the European Union (393cggdo — CJEU). Opinion
pursuant to Article 218(11) TFEU — Draft international agreement — Accession
of the European Union to the European Convention for the Protection of
Human Rights and Fundamental Freedoms — Compatibility of the draft
agreement with the EU and FEU Treaties. Opinion 2/13 of the Court (Full
Court) of 18 December 2014. http://curia.europa.eu/juris/document/document.
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(3909330 — ,93°, »,303306M0%, ,936MM30330600%)
LOBOOMOMMOL FgyLOOVIME® (BO6M VEOT0L-
60L JBMYOOMO O JOOOMO® MOZ0LYBIMY-
0000  ©O330L  93OM3EYM  3MB396(300LMOO
(3909330 — ,3Mb396(300° ,93BHM3PYM0O 3Mb-
396(300°, 00000601 JBRMYOOMO 93OMIHYNO
3™Mb396(300%, ,0393") 930 m™m303306MH0L JggtHrmy-
00L JgLobyd FgmObb3gdOL 3O MIgdH0, MOMVE,
ROGJHMOIM030®, @OOMMZd 3MB396(300LMO6
93-0L 399HM9d0L 3O M(39LO.

30O ®MOMNY, 936Mm30L 3mdoboob MO33%-
OMIOMY3 7Ob-3mmmE 09639030 2016 BemobL
19 03GHoMmL gobogboo, HMI ©793-mOb Jg-
9geH™M900 936mMm30L 3og3doMHobm3z0L 3mmoho-
396 3GhomMohgho ®HYdo,2 3ogMod 0d3o-
600, OMI, ™mydLgddgdZoL LOLOTIGMMM™ML
J0OYmBRom30 ©oL33603 03 3gmbom 0MOLAYdY-
0o LOBHYOEOL 9BEaMA0 3O630MOMYOO P3O-
OIM9LOE YOO MZO60 3oboEO.

aobzmomo @MmmoL  3obavgzm™moodo
936030330600 FOOMMILOZYMIOOL LOLO-
30OHOMmMML  BYAMbLYBYOYIO  (093M0LM30U,
3OHO 06 aymL, dMyMmMmObMa) gdooby3sg-
Hoemadom godmB3g3emo 9gomME0gd0L HOMMO
hob®o, bmenm ©obL336030 3oL 3096 OIM-
4g96903mo  0Mayndgbhgoo  LOWYI3IMOO6OO
300b60omMOdEO.2 39hoE, 93-0b BOOHMEALO-

jsf?docid=160882&doclang=EN (14/04/2020).

2 ob. Institutions start discussing way forward after
ECHR setback. By Georgi Gotev. EURACTIV.
com, 21 April 2016. https://www.euractiv.com/
section/justice-home-affairs/news/institutions-
start-discussing-way-forward-after-echr-setback/
(14/04/2020).

3 ob.: 303030 0. (2018). g365m30l 3033060l 3g96rang-
3> 5030060l Nogemgdsme o doomoe  oogo-

buo_g@gboooo @0330[} 036)@033@ 3006336300[)0006:
mbogd(lméo 0380@86@0050 oy asnmosbabg@nb
380003[)860[1 38@3@«)&)? 036)@030[} 3033060[} do-
66)@3[}03’3@360[} boboaoém@mb 2/13 @0[)3350[)
oboemoado. boamsb(bodmeom boaoémqmb dodmbocm-
3, 12, 97-118; Douglas-Scott, S. (2016). Autonomy
and Fundamental Rights: The ECJ's Opinion 2/13
on Accession of the EU to the ECHR. Europarittslig
tidskrift, 1, 29-44; Eeckhout P. (2015). Opinion 2/13
on EU Accession to the ECHR and Judicial Dialogue:
Autonomy or Autarky? Fordham International Law
Journal, 38 (4), 955-992; Halberstam D. (2015).
“It's the Autonomy, Stupid!”: A Modest Defense of
Opinion 2/13 on EU Accession to the ECHR, and
the Way Forward. German Law Journal, 16 (1),
105-146; Peers S. (2015). The EU’s Accession
to the ECHR: The Dream Becomes a Nightmare.
German Law Journal, 16 (1), 213-222; 3HTuH

F3mad0L  LOLOTOGOMMMLYO O VEVTNOHOL
JIBRMAIYOOMO 93O M3YMo LOLOIOOHOMML (39-
09330 —,099L%, ,,93OH™M37M0 LELOIOOH MM,
LOHMOLOYOZOL  LOLOFOOMENM®) Foge O3
@OMOL 306dommdy 3oEOEATIYIO BodNFHO0
39LOJdMYOMMOOL 0dmgzd  FOAMZMMYBOCMO
0g60L oMo MOBOOGHLYOMOOL 30HVIGHEIYOO
N2/13 ©obggbob domydoL g3y Jggobom
Obom MHgoemmdodo.

0MB0IBYIMOL gom3omoLBNBgd0m, LEHOMHO-
030 goobomadgdym0o, 0393-0006 303d06H0L
0M390aoMno 399 mgooL F9IaoE, 93-0L
RY6JE0Mmb0MY0030, ©YIm3Mohoob 8608309
mMMm3060 306MHOIgHH0L dbMog, Jgbo®hHYHbYOY-
MO OIWBOE0H0O, 0LI39, MIYJLYBII®Z0L LOLO-
F0OHOMmMML Johymxmomo ©oL3360L J93®IR,
9360 303306H0L F0OHMMALOFYMIOOL LOLOTO-
HOMmMOLO EO LHGOLOYGFOL LOLOTIGOMMM™ML
dmMmob ghmoghomdodo dggdbommo odbomo
9mE390ImmMOd O O3 J9E3MOMM 30M0MYOO-
3o oMo 936H™M3m0o LOLOTOGOMHMML YOHMO-
96H™Mgdo9w900L boLOOMT0 FMILEOMO (33M0-
mMd9d0;  30MHOMMIYGOE, dobbomymoo
93-00  BOOHOMILOFYIGO0L  LOLOTIGOMMML
3096 mo30L EOL336VT0 HOTMYOTNNdYOIMO
doGHomOo 0Mayxdgb®madn, 93MIm3g 03009-
30760 6oL JgxzoLY0900. VLML, O3HMG®0
00 ©033900006 03MEOL, MGM3I d30mb3gemo
0306mMAL MOBOTgOO™M39 Lobom HOTMYOTNdY-
0009 936Mm™m30L 3ogdoMaol dogc gobzmoem
30630m0MH7g00L PYIMO3MHaL  gho3dgoL, dobo
BIY6JE0mb0oMHJo0L BMZO® LOFOOMMYOG 03
LOWYJZIYOL O 93-0L LOTOO MO MOL OZO-
3806957 doMHomo LOZOMbdL.

1. ©IBOBOO0O ©IBM3Ma000L
30nadd0ma0

9360 ™m303006HL  ymazgmmzolb  JoOMEY,
©93Mm3MHOHOIYMm 30gOHM00b9000 BOMHIMghHo-
60 MO30 O LOYMOE OHIZTOYMBONYO06O
©93m3mohooL LHObOOHYO0 OB dOOHM

K. (2015). MNpucoegnHenne Esponelickoro Coto3a K
Esponeiickoit KOHBEHLMM O 3aliMTe Npas YesoBeKa M
OCHOBHbIX cB060A: aHanu3 3aknatodeHuns Cyga EC 2/13.
CpaBHUTe/IbHOE KOHCTUTYLMOHHOe 0603peHue, 3 (106),
83-91 oo Lbg.
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doLbo 8900a9bgemo  bobomgoolb 39339m-
000, O0MOIgO OTMYZOIOMOEO(E. 030L-
396 030 300%063030GHMPYMO®@  F0OOMEO:
DOEOO 93N ™M30L 30MHMOIbH0L JBMYOO-
dmLoOMgogdL; (E3MoEL  LOIOOMBIYOMM
3OMEIOYIOOL; MOZ30L EOIWYIBYogem bymdg-
36OPmMad9030 JgamM3Jmbo 306MHO30M0 Y-
dm3cmoH0oL gamgdgbhgdn; d00m® doG0MO®O
JBRMYd900L LOZYMOMO JoBH0O, BMIGMO,
d90dmgod 0mgaoL, Yzgmobdg gxihm 3mo-
ROEOOIOIM 0gHL BOGIMOOAIOL dEOTNO6OL
IBRMAHOOMO MOMOODHY F0MYdYM Y39MmO MO-
6009M ™39 OM3n396¢HL IMmGOL.4

MJ030, ©3mM3cMHoHooL ghm-9hmo  3o-
6 039h®oL dobg3z0m, 93 ™M30L 3o3doMHo Jo-
063 HOBM®AgOd MOZ0L 6936 LObyMABoMm-
90L. HMAMOE 36MdOMONY, Yzgmo Jomaobo,
0930 gd9mo BaLom, OEOBNV6OL JBRMHYIOMO
936M3ymM0 3mb396(300L dMbOBoMygdo 0M0-
06, — 380806, ®M@aLOE MOZO® 93O ™M3ZOZT0MIO
00 03MEObOL OOFMO 3961 O 396 TgdmMm,
003bgo30@ 030LO, GMI ZMB396(300LMOL
3996:m900L YOm0, 9.6. ,HgBm®A0L Jg-
LObYLY OLOOMBOL 2007 BemoL bgedn3e Y-
mgd0L® dogmodo Jgbamob 983, 303306M0L
30MH39MO0 LETOOMEMOL EMBYDY 0gbd Zo-
BoMomn.® dgg9emmgoolb dgLobgd Jgmobbadgool

4 ob.
npaBa NpaB uYenoBeKa Ha NPOrpeccMBHoe pasBuUTMe
COBPEMEHHOr0 MeX/yHapoaHoro npasa. MOCKOBCKMI
XYpHan mexayHapogHoro npasa, 4, 42.

5 bén@o bobSQSmggboo: 0olodmbols bg@agsén-
gdo 336)«)30[} 3033060[} 3qLobgd b3@3836‘3@060-
Lo oo 3360030[) 6036)00005330[) ooa3ydbgdols dgbobgo
b3@33363@350b 39330000 omd8g”, 8m3zmmg 30 —
,00bdmbol bgemdg 363@360“. oéomoSOBOOQ)Uéo@
(Lo3g(360gere EahgGORNEOLS o BoL8gnal Lodye-
9%9330) 3oL b3otroco 16mg096 ,,bg@BgséUQSBob
6)30300630[) 3qlobgd”. ba@aoOsSémqm ogbs 2007
Bemob 13 @3333636[}, doemodo 2009 Bemob 1 cog399%-
600006 3930000. 3ol boagndggemdy 036)@03033060[} bo-
306)00@366030 LoByoligdol doégn@o 630300630 ao-
Gbméeogwqm. dobo m%oeooqraém bt‘)n@o 09gboL
Lobobogo ob. Treaty of Lisbon amending the Treaty
on European Union and the Treaty establishing
the European Community. Official Journal of the
European Union, C 306, 17 December 2007.
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF
[?uri=0J:C:2007:306:FULL&from=EN (12/04/2020).

6 ob. 036)@030[} 3033060[} dqbobgd 53@33363@860b
39-6 3gbemal 8g-2 3060360030, GMBemol mobobdo-
©33; ,,3033060 30600@350 (obgem.: shall accede)

5030060l ypEmgdoms o do&omoc 0og0byREg-
30,0 od330L 336003’3@ 3mbggbzosl”.

SHTMH M. /1., dHTuHa E. T. (2017). BausHue

3OHMIIHOb ©303306H900m cmydLgdoYGHZOL
LOLOFOOHOMML Fohymxomo EOLZ3bOL dg-
093, LOgagL obgmo 3oMa JhobL, H™MI gb ©g-
09mgod yobmmalL 39ML3ggH03030, HYJOY-
OO 3ObbMOEIMYO0®  FOMPIOYMIO0DY
0900, 39oom LIG®Z0MOE EOMHYBOLMZ0-
LOO gobBoHMO.

LOHYOE0O FYHO® 0IYOOMZO60S O 030 Yo-
0603 ybg®bymmmdoL J3bob HMIM® (3 MOZ0©
9360m303306H0bm30L, oLy dobo LObymMABo-
BmyooLy O 03 d9LOIg J39Y06900LM30LOG,
OHMIMIO0(3, FOOMOMOY, 03 06(hgacMO30IYIO
M6Haob0dOE00L 693MgoL 0M BOMHIMOEanbao,
MJYoE30 0993-0L FMBOBOMg9d0 OE006.

LOZIMOLLAMO, GHMI OOHLHOMOOL 3doM-
30 Bmgddo 93Mm3ogdomo 39abgogmo®
30900560 0@O30060L JBPIHOgoL, MO
603 ™O3L LOY O™ dOBGOL FgdaboL 0bLEH-
09600 (063 3900, 0OGE bo3dMmadn) gobo-
bomo3o. 30gMod 030 FgEOMYO0m TOMY
QOMBIY6@O, OM3 dLomO 3066HM FoEIMIMm
300 89dmgo@o  9MO™m3BIM™  06hgMoLYOBY
LOGOHO™m 0bHYGHgLYOOL EMINB0MYOOL @©O
9OHM®M36ma  LOJOIOMEOL BMG®IOL TodoOH M
LEOOTROO® VMO0 BDYOOEFOMBOMIYM0
LOFOGOMIdG030 BaLHogoL 3Hom®obhghoL
IBMY639eYmBOL.’

OmambdE 30 gL 3boo gobo, 93-0b To-
HOMALOFYIMIO0L  LOLOJOO N M™MT, bmmm
00LO 330MEOOZ30MM 30330MH0L EOBOGHYBTO
0bLHOHYHYO3OE, 180 agMoILom FgamoMy-
6900 ©O0BYgL. dom OboboEaL, M3 go-
6ybOIMOE OO(EO3E690 dEOTNO6OL JJng-
090L. OEOT0O60L JBMYOOMO 30H030L(3930L
360633030 936OH™M303306H0L FOOHMMBaLEAH0ZOL
J00mMaL 3G0b(E03md ®0gg0do 00Yyz069L;
©O0EAa069L, MHM3I OEOINOBOL IJJBMHOOMO
LRZGO™MT0 93-0L LOTOGHMEYOH030 FOBZOMO-
900 0793-0006 O 69360 39Y6900L 3MBLEHO-
HI30Y6O HEOOOE0OMOL LAY TgLodOToLM-
0030 96O 00006OGHYMOEIL. J9damaddo
9360 ™m30L 30330M3O 3MB396(300 OGO OGO HM™
horovm ®mo30L Joo LOTOOHMOMT0 (BOLMOL
BOOIOMYOH0 J99OHmadoL goMgdg), 0MHodg

7 ob. Balo B. (2014). Les différences entre
CEDH et CJUE. Que pour les juristes. http:/
quepourlesjuristes.fr/?p=1140 (12/04/2020).
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8 ob. IHTUH, IHTHHa, supra bmemom 4, ag. 42.
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6GmoooL Logombo IGMOZ0MmO Bamoo dOgHoy-
0 gobbomgol LOZOBL BOGIMOEAEGoL. d00-
RBYMEOO (O O®YAEYg oLYS), HMI 0333000
399060m900, Hmam®E 8060333, ®HodY6039
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390 ®0gd0, gL dMIMBLZIOOL M®TOZ0 LHO-
bOMOHd0L 3MogdhozoL, HmMEaLOE 930 ™m30L
3083060 m®aobodoEool 633 monlL 306@o-
oo LObgEMIBoBTMYo0LEOVD 30OHEO306H TM-
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mM9gd0 0436906, — 30306, HMEILOE MHZ0HMO
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1996 Bgmb 93GMM™M30L gogeHM0VH9d900L
LOLOOGOMMMA (J90gadn — dLY39 ,93-0L
LOLOFOOMMY) gOMBZOMOE TJoFOdd ZMb-
396300LMOL6 93-0b FYgEHMYo0L MYTOdY To-
006069 ©oL3ZYLOOMY d0M3gmo MOYLbEO,
GOOEYLOE ®™mo30L 1996 BmolL 28 JoGHoL
Ne2/94 ©ob336030° 30MHEO306 FOboEboOEY,
6HM3 038 3M396dHoLMZOL FMFIGOO EOIBRYJIDY-

9 ob. European Court of Justice (39809330 — ECJ).
Opinion pursuant to Article 228 of the EC Treaty.
Opinion no. 2/94 of 28 March 1996. European
Court Reports 1996 1-01759.

06HO3MO 303030



100

#14, 3s0bo,2020

06HO3MO 303030

09m0 byMIg3HImmad900 93MH™M30330HL OO
0609900 LOZIOOOL 3MI39HbE0OL 3MB396-
300LMOL FgLOYOMYGOMOE. 0LO VDGHOm, dLY-
00 399603900 J9LOJMYdgMO BbMEME 93-0L
©O3mydbrogm ©mM3nd96hgodo JgLododoLo
(33@0M909060L JghHobob 9093 09690MEO.

2014 690mb y3gmobL 93mbo, HMI 0793-MOb
3033060l Jg9mmadal 3GME3gLO, HMIMM3
0760, @OLEYMYO0L gHoddy FOOZNEO. MNO-
LOOMBOL  bgMPg3BrPMad0L  VIMJIgEOYO0L
LO®WYJ3amMdY, 93GHM30L 3o3306moL Jgbobgd
bgmdg3Hgmagdol 89-6(2) dgbmmom oGO EoO-
306 ©OEA3006MO 3Mb3gbE0dLMOD 3B M™M303-
docmob g9 myooL 30MmMEOYOYIMYod, bmenm
oLYMO F9gOHrMgdoL 30OHMOg00 30 93-00 EO-
0yydbogmo mM3ydgbhadoLo3n MObEO-
Moy N8 mdada'® gobobodmazMmo, OHMIJMMO
oMo JomozmabL 3ogdoMobo @O dobo do-
HoOmMBaLEZOL obLOIZYJNGGOYIMO dobOLOO-
M90mad0L OB330 O FgboMhybgde BOGIM-
0a960L.

99960 mg00L dgbobgd Fgmobbagdol 3G m-
99b0o, 3099030 OOHEFMY FoMHozo dmo-
30603909000, FboGgmd 3ogh FgdgoOHm-
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3OM9ghL dbodmo oydodo daMama3g 93-0L
30OMMALOFYMAOOL LOLOTOGOMMML g9byg-
OHOMYOHId dOIMIOHTO  FIMOOL JM3mHAY,
Om3gmadoE 2014 Bmob 0360030 ®MO30LO
@IHOMmMYMO0 L3306y BoMYOEaNbd LOLOTO-

10 ob. Protocol no. 8 relating to Article 6(2) of the Treaty
on European Union on the accession of the Union
to the European Convention on the Protection of
Human Rights and Fundamental Freedoms. OJ C
326, 26.10.2012, pp. 273-273. http://data.europa.
eu/eli/treaty/tfeu_2012/pro_8/oj (15/04/2020).
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d90mbg93030, 93 ™m30L 303806H0L BIY6JBFOM-
606H900L dgbobgd bgemTgzmHgmgoolb 218(11)-9
03bmoL MOBOLAVE, FgMObbAgdaL 3 MmyghHo
396 Jg30 3obMbB0ogH domodo, LOLOD JIYo-
Mm@ 90LO (33O 06 FMbEYdY, 06 MOZOE
©00x3ydbgogm bydg3emoogodo o6 3930
LOMOBOOM (33CMOMYdYd0.
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oL LOTOGMEMAOL LOZoMbYddY BbMmmMmME MYg-

1 ob. View of Advocate General Kokott delivered
on 13 June 2014. Opinion procedure N2/13.
http://curia.europa.eu/juris/document/document.
jsf?docid=160929&doclang=EN (14/04/2020).

12 ob. Charter of Fundamental Rights of the European
Union. OJ C 326, 26.10.2012, pp. 391-407.
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©9OMOE JgodMBIML OEOTNVBOL WM HOOMO

13 ob. Council Framework Decision 2002/584/JHA of
13 June 2002 on the European arrest warrant and
the surrender procedures between Member States.
OJ L 190, 18.07.2002, pp. 1-20.
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14 ob. 5@odoobol y@Ewgdoms O doGomoce 0dg0-

Unogemgdoms oopgol 3mbggbizool N16 mddo. 8owmg-
3o boéobbnéaao, 2013 Bemob 2 mdo«)abgt‘)b.
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16 ob. ECJ. Case C-459/03, Commission of the
European Communities v. Ireland [GC], Judgment
of 30 May 2006. cydlgddyégolb LobedsGoemnml
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1036 EoBgeoemgdom ob. Lavranos N. (2009). The
Epilogue in the MOX Plant Dispute: An End Without
Findings. European Energy and Environmental Law
Review, 18 (3), 180-184.
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17 ob. CJEU. Opinion 2/13 of the Court (Full Court) of
18 December 2014, 3060365030 213.

18 ob. Peers S. (2016). The EU’s Accession to
the ECHR: The Dream Becomes a Nightmare.
German Law Journal, 16 (1), 213-222. https://doi.
org/10.1017/S2071832200019489 (14/04/2020).

19 ob. Editorial Comments (2015). The EU’s Accession
to the ECHR — a “NO” from the ECJ! Common
Market Law Review, 52 (1), 1-16.

20 ob. Odermatt J. (2015). A Giant Step Backwards?
Opinion 2/13 on the EU’s Accession to the
European Convention on Human Rights (February
24, 2015). http://dx.doi.org/10.2139/ssrn.2654633

(12/04/2020).
21 ob. Peers, supra bgmemom 18, gg. 213.
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22 ob. Peers S. (2014). The CJEU and the EU’s
Accession to the ECHR: A Clear and Present Danger
to Human Rights Protection (18 December 2014).
http://eulawanalysis.blogspot.com/2014/12/the-
cjeu-and-eus-accession-to-echr.html (14/04/2020).

23 ob. Eeckhout P. (2015). Opinion 2/13 on EU
Accession to the ECHR and Judicial Dialogue:
Autonomy or Autarky? Fordham International Law
Journal, 38 (4), 989.

24 ob. Douglas-Scott, S. (2016). Autonomy and
Fundamental Rights: The ECJ's Opinion 2/13 on
Accession of the EU to the ECHR. Europarittslig
Tidskrift (Swedish European Law Journal), 1, 36.
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26 ob. IHTUH, SHTHHa, supra bgmemom 4, ag. 47.
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27 ob. Mcnonunos A. (2018). B nonckax HOBOM napaamrmbl:
Cyn EC n ECNY cnycta Tpu roga nocne 3akaoveHuA
Ne2/13. MesayHapogHoe npasocyaue, 2 (26), 22.
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28 ob. European Court of Human Rights (393coggde —
ECtHR). Bosphorus Hava Yollari Turizm ve Ticaret
Anonim (Bosphorus Airways) v. Ireland, Application
no. 45036/98, Judgment of 30 June 2005.
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29 ob. 0dgg, 3060360030 165.
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RESUME

The present article is dedicated to one of the most debatable aspects
of human rights protection in the European Union (EU), specifically the
question of whether the EU should accede to the European Convention
on Human Rights (ECHR). This article analyzes the maintained deficit
in the functioning of the European Union in terms of the important
parameters of democracy as a result of the failed EU accession to the
ECHR as well as the new reality created in the relationship between
the Court of Justice of the European Union (CJEU) and the European
Court of Human Rights (ECtHR) after the negative Opinion no. 2/13
of the CJEU and the changes in the nature of the interaction between
the two European courts in this changed situation. At the same time
the article discusses the main arguments used by the CJEU in its
conclusion, as well as the reaction and assessments of the academic
community. According to the author, the interrelations between the two
courts after the Opinion no. 2/13 could be described now in terms of
competition. The position taken by the CJEU could be explained by its
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strategy to independently consider and resolve jurisprudence of the ECtHR regarding Bosphorus
issues related to the protection of human rights presumption may in fact be considered as a
on the basis of the growing use of the EU Charter modification of the Court’s attitude in relation to
of Fundamental Rights. However, the recent the European Union.
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060 0LNB60 F06OROBO® POMHBIYDYOYMBO. 2

0. 30806L30 OMB0IBOZEY, MMA: ,J0bogo-
60 ®B39000 godmHObomo goobyzahomado
3600 9YOHOBMOMEOIL dMLOTOGOMEMOL M-
690000 O LOBEOLOL godmdobomLY O OM-
JooL @O HM®M3JMOE 3030OHMIYIO YOO 0ymL
LOJIGDg M009gDIM0 BoHgEH0OMIYMH0 Jqgddo-
®0ohgooL ©Oanc0L3I6. 030 VLY3H VMB0TBO-
30, ®™m3 Md0gdhyco §9ddocHohgo0oL COa560
30608060 ®B3Y60m, HMIMG 3 LOLOFIGO MM
36OHME9LOL 30BObO FgHOE 30O Mdoma, YOO
®900m0 ©O 3gMHHY30000.“° 30dobLbgo TJabo-
306 ®B3gboL y303d06Hg0L 0b6EOZ30OL LOTO-
OOMmMYoMHog 36mo09MHadoL O gobdodhosU,
6Om3 LODMaOOMadaL LbgzoEOLb3d BY6HdT0
0MB0IbYMo Mo Logombo LL3OOLLZORZO-
GO om0gddgoo. dobo gobdodhgdom LOTO-
OOMYoMHo30  36Md0gHadd  oLHMGOYMO©
HhOTMYOomMN0gomM0o  36M009MHgd00 @O OMO
0OLH®OIHIMmO M9M®0O. ddoH™M3 LLbZOEO-
bbgo @Y6bgddo LLbzOEOLL3d BoMAIMOAY0Y-
000 LOTOOOIOOBMOODY, MY HMEMMO Yo
04mbL 030, OHOaZMGH0O LOFJOOM®M O HMaMOHO
030 Yogmo. dobo  ZobavMOHgdom LOdM-
30mMadaL ®}9bgdoL LOTOOMMAdH0Z (0M-
009M900MO JMMOL IJRLZOIYMOO O MOQ
96H®MoLM30L LOFOOMMOOH00 JLOTOO MM MO
LbbgzoLbmMz0oL. ,3MLOTOGMIMYgdo J6JOMOYE
390mdombo 0MH0ob LOBMBOOMYOOT0 FO0O-
H™MBYOIIO 36Md0gHd0m OO oM J0bogo-
60 ®B3960 0LYHMOO MY HMIgEN BYoOL obY-
3336906000, HMamMH0o om0 3MMOHh03xM0
©0 LOBOOHAMYONHN30 DOIMMMZND.“

30306L30 MZMOEY, H™MAT: ,LOHTOOMOMBO-
®3m900L 3O ME9LI0 VOLMWYDHIH0 §gddodo-
Hh900L EOEEY6od PIGOZMmML Jgdmbzgznddo
ROIJH0YOOE Jg9demgdgmno, 03H0OE FMLO-

2 boagrobggeol Lobbemol LoBotomol Ledémzgbe
3mgduo  https://www.legislationline.org/download/
id/8361/file/France_ CPC_am092019_fr.pdf

3 BbiwmnHcknin A.Al. Mockea 1950 r.,Teopua cypebHbix
[lOKa3aTenbCTB B COBETCKOM npase.” locyaapcBeHHoe
M34aTesnbCBO toypuamndekon antepatypbl. Ct 130 -137.

4 odag 33 159.

oGO mmMamo 606039 6o @ooL3OL bogombo
GOMO 30M OOAINBMBb Mmommgye LOJgdY
06O OOLMYDYM0 §9830Mm0MHYdY, OMHOTHE
300 96O 3obaLOBMZOM™M V3MEO6Y, M3
LOJOIDY OOEENO6MB  JogLOTOMYGHO  O-
0000™Md0LY O ZMBOZOHYMOE LOGBIYLM LHO-
bodmHho.“

LOHGO®amzoho  FOHIBOMYG  Jgddodo-
HhoooL  ™mo0gdhy® Jaddodmohgdo B00h-
69300 ©O Yghomgdol 0dobgzomgdd ©Oo-
60303000m30L  LEMGIO  330MOWOIOEO0M
30b6ohgboL OOEn60L 3603369mMMOODY: Mc-
TWHa, yCTaHaBnNnBaemMas B YrofloBHOM npouecce
no paccnegyeMomy M paspeliaemMomMy CyaoMm
aeny, ectb o6bekTMBHaA UCTUHA, Ha3blBaemas
MaTtepuarnbHOn UCTUHOW. MaTepunanbHas uctuHa
B YrOfIOBHOM Npouecce — 3TO MNOfHOoe U TOYHOoe
COOTBETCTBME OOBEKTMBHOW OENCTBUTENBHOCTU
BbIBOOOB CrneacTBus n cyga ob ob6cToATenscTBax
paccrenyemMoro v paspeLuaemoro cygom gena, o
BMHOBHOCTW UNN HEBMHOBHOCTU NMPUBMEYEHHbIX
K YrofioBHOW OTBETCTBEHHOCTM nuu.“ .... ,MaTte-
puanbHas UCTMHA B YroflOBHOM npolecce Ao-
cTuraeTcsa Torga, Korga cyd CBOMM MPUroBOPOM
Npu3HaeT BMHOBHbLIM TOrO, KTO B OENCTBUTENb-
HOCTW COBEPLUMI NPECTYMNNEHNE, N BMEHAET EMY
B BUHY UMEHHO TO NPeCTynfeHne, KOTopoe 3TUM
nMLOM coBepLUeHO.“ 8

3mML30 O 3M3mMMa30 300Hhb6Y390, HHMI
©OOMY30IOMMMOY, 39M0MmbLOBbEOgMYod ©O
M009JdHIO ™Y, HMIMOMOE JoO gbyma-
dmgobgmom 36HMELOL 3BOGIMYdg  3o-
9oL 9H303909MIdOMO  gobbomzoLOL @O
3ubohgboL Oag60LOL, HOOBOEZMS T0bo-
3060 ®B3gbom gobohgboL OanbolL BoLdo,
30Gdm@: ,CywHOCTL 3TOro npaswuna AokKasbl-
BaHUA pacCcMOTpeHa paHblue, cernyac cnegyet
OTMETUTb €ro HPaBCTBEHHbIN acnekT. BHyTpeH-
Hee ybexaeHve sBNAETCA HPaBCTBEHHO-MCU-
XOMNOrM4YeCcKoW rapaHTuen MpaBUTbHON OLEHKM
AoKasaTenbCcTB U 060CHOBAHHOCTU pe3ynbTaToB
AokasbiBaHuA. Ero Heobxoanumo paccmarpusatb
Kak O4HO M3 NPOSBEHUA BCEX KayecTB nu,
OCYLLECTBNALWMNX [OKa3blBaHME: UX MUPOBO3-

5 odgg a3 201.

6 Crporosny M. C. Mocksa 1968 r.,Kypc coBeTckoro
yrosiogHoro npouecca“ Usgatenscso ,, Hayka“. Ct-132.
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3peHnsi, NONMUTUYECKMX W MPaBOBbIX B3rMSA40B,
a TaKkKe WX HPaBCTBEHHOro co3HaHuA. [1po-
LecC OUEHKM [oKasaTenbCTB MO BHYTPEHHEMY
ybexaeHuto xapaktepumayeTtcs Takummn 6e3ycnos-
HO HPaBCTBEHHbLIMUW MpPU3HaKamMu, kak cesoboaa,
CaMOCTOATENBHOCTb U HE3aBUCUMOCTb B OLEHKE
AokasatenbcTB. VX crnegyert, pasymeercs, NoHU-
MaTb Kak yBEPEHHOCTb B MpPaBWUSIbHOCTU BbIBO-
00B, ONUPAIOLLMXCA Ha BCECTOPOHHE, MOMHO U
0ObEKTUBHO PAaCCMOTPEHHbIE AOKa3aTenbCTBa B
MX COBOKYMHOCTU, @ He KaK NMpOM3BOS B OLEHKEe
JokasaTternbcTB. CNnocobHOCTb K BCECTOPOHHEMY,
NOMHOMY 1 OGBbEKTUBHOMY UCCIegOBaHUIO JOKa-
3aTenbCTB, a Takke CMOCOBHOCTb K CaMOCTOSsI-
TENbHOW U HEe3aBMCUMOW UX OLeHKe Mo CBoeMy
BHYTPEHHEMY YOEXOEeHWU0 cregyetr OTHeCTU K
TakMM NMYHBIM KayecTBaM LOIMKHOCTHbIX NuL,
3aHMMaloLLNXCS YroNnoBHO-NpoLeccyanbHbIM O-
KasblBaHMEM, KOTOpblE MMEIT NepBOCTENEeHHOe
3HayeHne B ux pabore.”” OHmamO3 3bgO3m
09306096mo 9L boBomo Fobogob ®BIgbom
3060h9b0L OEg60LOL 3GMEHLOL FMBOBO-
mob 3MOHOMYOH-BLOJNIMM®MZ0YEH oOHObHNY-
oL 1303806MH9dL H303gOYMGOOM LBM® ©O
™0099dha® JgxzoLYHOOLMOL 03O MYo0d0n. oL
bobaoL3m VMB0IBO3L M30ME®BEIGH60L Jqg0o-
6oL 3OMmMEgL30 06E0300L BLOWMAbYMOI9-
anMmO0L, 3MMOMh03xM0, LEBOOMMYOMH030 OO
SmGOOMIMH0 39boYmagdgdo0Ld O MoMYoY-
90960L 8603369MmMMdBL.

933960 LbogoMag3zn ™moO30L bOIGM®MAJ0
L00303907Madomd  Jgxryobgdd  Jobogobo
®B3gboL LOWYJIZ39MBY* OMBbOTbO3L, G ™A:
,00003060 ®B3g060 gb OGHOL LPdogdhoL, bLbgo
306900L  FgbggmadgdoLadd ™moOz30LIRBO-
a0, 84oMo, 3MOHOIMIOOO ©OLOOdYMHYdYIO,
gLOJ0ZIO0 OFMIOPIOYMYOd FDHINGEIOY-
mM9oomo  dgxaoLyooLbol Fom GHOMEYObMdO-
LO O bOGOOLLMOL F0TOOMYL0T0. 030 OMOL
306H0L LYOYIHYGO0 FOTMbODHIYIMYOd ™Mdo-
990360  dgddodhohgdob TodoOHm. ®mYHIEo
9ghHmo 3060L Jobogobo ®BIY6O d9(h303903-
madoMmO LOBEOMMO0LY O FOMO LOZIOGO-

7 Fopckuin T. ®., Kokopes /1.4, dnbkuHg M.C. BopoHex
1978 r. ,Mpobnembl [0OKa3aTeNbCTB B COBETCKOM
yronosHom npouecce”. U3gatenbctso BopoHerKcKoro
yHuBepeTa. CT-278.

LMOOL gygmbom, GMAIMYdoE dOLHYOYOHO
06/@O POOYMBI6 30MH0OL IGOMIYMMOOL
06 J90dmdd goboLOdBMZOM®ML MO0gIHIOH™-
0oL LOBMIOE. BHZOBYOYMIdOMO F0BVZOBO
®B3g60L LOWPYIZ3gmdg JgxroLgdoL 3GM0630-
30 06 603603L 06EOYMAaq6E0dL MOBOI®Y-
0mo0L 30OHMO 309G LOFOOMOMBOOHTMYdOL
3OH™ME9LA0  EOT390Mo  FYEEMBgo0L  ©b/
O 3oO3EMAYO0L 30d0MHm.“¢ LBganMg30
oLg3g OMb0IBO3L, M3 J(H30EIOIINIOOMO
39x30LYo0LOL 30HOL LOTOOMOMHOGHIN30 TO-
HO@mIga6900L, 390ombObEOOLOY?Md0LY O
dmGOOMYOo MoMmgonm9og00L 3O obhg®0gdg-
00 JBO® I9gHo BOMOLORBOYO 3OH0HIO0-
1090L 30b939m36900. JOMBY doemdg 09360
BOJH™G0 dmdogogoL @O oLObo FbmzMg-
00L9YM MmomMJooL yzgmo LABRGOHML 03O M
300m0Yyn6900. 3o o 030LO IMLOIdOGMENOL
d0bogobo ®B39bo 06 Jgodmgoo gobbomy-
o 0g460L, GMaMGOE FMLOFIGOMOL @©O-
3mYy30090mMMO0L goMobhoob 3domgdoydo.
LB0g0Mm930 LYd0gIDHOL Tobogobo ®BEIYHOL
HOIMYOM00900LOL FOFMYMRBL BOIJHMGYOL,
OHMIMY030(3 F9LOJM YOGS O3MIBO ngm-
bomb OBMOL BMG®I0MHYOOdY: , K BHEWHUM
akTopam hopMmnpoBaHMA BHYTPEHHErO yoex-
AeHnsa cybbeKkTOB [0OKa3blBaHUSA OTHOCATCS:
YrofnoBHO-MNpaBoOBas U YyrofloBHO-NpoLeccyarb-
Hag nonuTuka, peanu3yemas Ha onpeaeneH-
HOM 3Tane obLEeCTBEHHOro pas3BUTUS; BIIMSHUE
cpencTB MaccoBon MHGopmaumn; obLLECTBEH-
HOe MHeHue; cneacTBeHHas u cygebHas npak-
TMKa MO KOHKPETHbIM YronoBbHWUM fernam, B
KOTOPOW MNepBOCTENEHHOE 3HayeHue npuHaa-
nexunt npaktuke BepxoeHoro Cypa.” ° LHga0-
930 030LMOL VMBNTBOZL, H™MI PB6O LO
LOLOBOOMMML 3MOIH03O OO Y6 BOHIM-
0a96aL 3G0MGoHgDHL 3(H30EIOITNIOOMO
dobogobo ®BIgbom TgxoLydoLOL 30M39-
Mo O 39mMg 0bLHOBEOOL FMLOTOGOMMY-
0om30L, 3060006 MOMMIPMO ToMmavbo
0(h30(3907MmadomO Jgx3obgooboL YoEO gyh-
OBbMOM®IL Yyma3gm gobbomym LOJdgdo O0M-
8 CHerupes E. A. BopoHex 2002 r. aucceptauma ,OueHKka

[0Ka3aTeNbCTB Mo BHyTpeHHeMy ybexaeHuto.” CT-164-

169 http://www.dslib.net/kriminal-process/ocenka-
dokazatelstv-po-vnutrennemu-ubezhdeniju.html

9 odag a3 168.
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LYOYID O 3OTMIZMIIM FH30(3JOYIVIOJO0L
8909390, LOZYO®03 LA BMOIOYOY
®B63960L @O OGO Lbgo LYO0gdHoL Boge Bo-
BoLBOG T9YaYTO390Mm TgbgImgdgolL. 080
306LO3YMGmYo0m VMBbNTbOgEO doLAgOOL
HOEL obogobo MBIg60L HOdMmYdm0ogd0-
LoOL: ,OTaoenbHbIM hakTopoM, onpeaensioLLNMm
dopmMMpoBaHNEe BHYTpPeHHero ybexaeHus npu
OLEeHKe [oKasaTenbCTB, HABMSETCA BhUsHUE
cpencTts maccoBon UHdopmauuu. B cBasm ¢
3TUM npeacTaBnsgeTcs 0BOCHOBaHHbIM 3akpe-
nreHne B yrosioBHO-NpoLeccyanbHOM KOAeKce
Poccuiickon depepaunmn cnegytowmnx nonoxe-
HWIA: 4O BbIHECEHUSA NPUTrOBOPa MO YrorioBHOMY
aeny, nnbo A0 ero npekpawleHuss B yCTaHOB-
NEeHHOM 3aKOHOM MOpsAKe CBedeHus, Kacalo-
Lnecs aokasaTenbCTBEHHOM MHGOopMaumn (go-
KasaTenbCTB) NO YroroBHOMY Aefny, He MOryT
OblTb pasrnalwleHbl B cpeacTBax MacCoBOW MH-
dopmaumm. K OCHOBHbIM BHYTPEHHUM aKkTo-
pam, BAUSAIOLWMM Ha POPMUPOBAHNE BHYTPEH-
Hero ybexaeHus npu oueHke [oKa3aTenbCTB
cybObekTaMy [OKa3blBaHUS, OTHOCATCS: HpaB-
CTBEHHO-3TUYECKME LIEHHOCTHbIE OpUeHTauuu
cybObeKkTa [oKa3blBaHMS; YypOBEHb KBanuduka-
unmn paboTbl NO KPUANYECKOW CNeunanbHOCTH,
CBA3aHHOW C OLIeHKOW goKa3aTenbCTBEHHOW UH-
dhopmaLmm; NCUXONOrMYeckne xapakTepucTmKkm
AaHHoro cybbekTa, ero cnocobHOCTb MPOTMBO-
CTOATb BHELLHEMY BO3AEWCTBUIO U OTCTamBaTb
COBCTBEHHYIO TOYKY 3peHus. " HmamM@3 3bg-
©O3m LB93OMma30 FMLOFIGMMOL Jobogob
660396009 dg00L B9aO3mMgboL HMMOL go-
3mcmo3b3oL LOOVOOm, BOJHMOIM0300 LOLO-
domommm LbEMIVMO EObYG30L dM3bMyo,
OLOB ZOHIZMPMOYMOE 396 O39MObbAY-
000 3000000 LbE®MAOL BoBoMMOGH03 06
LOIYMOE EObYMZ0L LOWYJ3Mgdo O 3Mo-
Ha®038900 0dMIBYMHOZ0OO HOBMMIM OO
h396L 3mgddgE LO3OHMEHLM JOBMBIYOHM-
0030 @O LGOYMOE T99LOOOTYOS OIIMIZEIO-
HooL LHOBOOHYOL.

30mMa0n myY3obodzommo dMbodbogL, HMA:
,0MLOBOO ML 306MbO 396 3obyxLOBM3EO-
30, my OHOamMe J6O F9O0ROLML FOMIJIMO
930390990900 O MO OL336Yd0 YOO Fo-

10 odag a3 169.

3mobHobmL Fomo JgxzdoLYO0L Jg9a30w®, VL3I
003093909000 3MLOTOOMIMYL JOB6MBIY EO-
303006ML MY GO BobO30OHMOmO0L OOLYdMO-
LOL YOO OMBEIYOEIL 0830 OGO EOYOYIOL
OMHOMYPEMOOLO MY OMOOMOMGYIMMO0T0. "
0090930 033306M0 ZOb63OVGMHGOaLY 0g0
00939 OMb0dbO3L, M3 FMLOTOIGO L To-
60g0b0 ®B3g6om BYy39hL LOZOML, BOE goM-
3399 LAHOBEOOHL 9J39dPIOOMYOd, MYI(3O
3oL VMHVBOYE0 9930 OO YOO POGHYL OLSS-
69000 JHYJOOHMOOL MOMOOBY.

LOJOOMZIMML  LOZMBLAODHYEOM  LOLO-
00OHOMMM™3T, 306H39m0 3mmoaoob Ne1/1/548
30006Y39hH0mgo0m (LOJOOHMZgMM™ML TMmJo-
modg Bcod d0gdodg LOJOOMZgMML 30M-
modgbhoL BoboomaYg) aobdodho, MMJ:
»0000307MadMH030 Jogadd IPOO OMO-
LHIOEIL 3MbOgOYM 9d3L d0wAY, YbEO
300M0oMHo3bmL  ymzgmazod®o amboz®dymo
99380 3060L 3096 EO60FOIMOL HOYHOLMOB
©0303300900m. LOBMZOOMYdY, GMIJMOG
0m360L 0EO30060L JBEYogdoLy O MO30-
LYIBMHOg00L EOLOEOZO®, 0EOL dOTNOLOL
®O30LYBRENYO0L BOLO, OO EOYT390L oLgmO
30600 JLFOIOEIOOL, GMIMOL dOHOMYY-
Mmoo 303396 dmYogmo @O 3mbogho ©Oo-
3306390mobmz0L LOgdam dhgdo. ....
3mbogmymm 993L dom3d Habdho BodImo-
©a396L  LObyMAdM3Vbgm™m  3Mobhg®oyaAL,
OMIgGMLOE LOLOTIGOMM™ 0yYygbgdL 3oMolL
©03603039® 36Md0LMZ0L, 3006036750L LOLO-
FOOHMIMML, MY HOTOYHOE YoM J6O 0ymL
6639060 000LO, OMAI OOHOMOYOYMTO hooOBO
©O60TOYMO. LOLOFOO MM dGOMOYOYML
036030390 (36mMoL, HMEaLOE LOgdgdo oM-
LYdIMO BH30EIOYMogd0 AL FMBOZOHYM
9830 3030 OOMBIY6gOL 3oL dGMOMgY-
mMmmo0d0. gb HBEIG6O LOLOTOGO MMV, 3ObM-
bom oagbomo Babob dobg30m BohEag-
bommo dhH30(39073mmY0900L LOXWYJIZzgmbdg, 00
9hH30(3909m Y0900 OYOHOBbMONm JYOom0o-
0900, HMIGELOE ZOBMBOm LOBOM®M O EO-
LOJ39000@ 300hBY3L."2

11 o73ob0dg0emo 3. mdoemobo 2014 B. Lobbemob Lodo-
Goemob 36m3gbo (Bemgao 6oBocmol 8o8mbocngo)
393m3393cmmods owﬁ;ob@gbob boasot‘)m. a3 238

12 bogo®oggemml  bozmblgodyzom  LoboBotoremmb,

30630@0 3memggoob Ne1/1/548 gocoobygghocmgdo.
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LOOBHYMGLMO 03 b0z LOJOOH!MZgMML
709609L0  LOLOAVGOMENML  LOLLEMOL  LOJO-
GHomob 3omonob 2018 Bemob 26 03¢mobOL
N8303-18 (306dMob 333cmgemmonl bLogay) go-
60ohHhg6d0 obz0mOMYdIMa dLEYMMLY, T0bo-
3u60 ®B3Ig60L HOBMYOIN00Hd0LO O IH30EI-
009 YoomO Jgx3obgdolL 3GHMELOL TgLobyo.
LOLOFOGOIM™M dMBOTBOZL MMb dY(FOMIdJ
3®0ha®0ydL: 1. mom™mgIgmmo 3H30(390IMIY00,
000 JmG0ob dmMB30L H396900, 0bOOOLMOGO-
300 o6 J90(303L IJOHMOGODHLOBOBOOMIIF™M
O JOM0geOHmMaddmMAMo3bog  06@MGMAV(30-
oL; 2. MOOMYY™MO IH30(3907MHdY 03YOEOHJOL
LbgZY IHZ0EIOYIMOYOL, MY oM TFMGOL OGHOL
LL3OEOLDZO BOBVOMBOYaMBY, HMIGMMO bo-

®obboL FgxzoLgdd Y39gmmo 06030 IYOMI®
890mbz93030 LOLOFOOIOIML 3MI3YHYB(30VY;

3. 0809600 3IMmOHBERGMO OO 309396 IMY09-
mOo 3mB3g, bm3d 06 dJ3L BOBOZYIMH0 Bo3moO,
OH™M3YEMoE3 6930H0IM 3O3maboL dbOybL M-
30M9b6900L 0H330HYEG dMJIdDdY; 4. HMIME
30609630 AMbOO 3H30390IMYOOMO BME)-
0060900.“ LOZOLOEBM 3OMOHOd o6V,
O™M3 0600 ©O 30OHO306H 3HZ0EIOYMIOOMO
J6O®09OH™MO3LYOOOMOd O TJoMmO  d3Z30M0
3M0hHa®03900m 3gomBIdd 3obd30OHMOIdL
30608060 GBIGO0L HOTMYOMNdYOOLO O M-
603Mycm 9d3L oM LEHOBOOHOm ZoboRg-
60L EOAEY60L FgLOJMMYOMMAOL.

0030060L JBMGOOMO 93O ™M3YMO 3m3o-
L0V (BWIOJEOMBOMYOEO 1954-1998 Bemgddo
0V30060L JBRMYOOMO 93 M3Ymo LOLOIO-
HOMmmL  @YbJE0gd0L  FOWOOHMM3gd03®Y)
3mbog®Mym 9d3L 3030 LHOBEOOHMOL d0do-
HMHd0T0 googgmo gobaoMmmngdo LOJIGHg ©o-
600, 6M®39300, 39090 OO BOHYGOMOBEOI-
00L LOFgGW™Mm — LOBYG®IBgMOL BOBOOMIDHB.
LOgOgdg ALFYMBOLOL VEOTNVBOL JYBng-
00MO 93 M3y 3Mm30LOOL oL FobgLo-
BM3MO, My MO LEHOEEOOHO FOIMIY9690060
BOMHIMOAagoomo  3H303goamogo0L  Jg®o-
LYdOLOL, HMEILOE LOROZOGO gbgoMDO 3Mb-
3963000L 39-3 3gbemal FgLOJM®M EOOM3930L.

3M0LOOT EOOEANBY, MMI JBMyooL dJg-
LOJEM EOOM3I3O YOO OLHYODIOMEIL
3mbogmym 9d3L d0m3d LEHOBEOGOHOM. O3
LOZOMbDy BLEYENMOOLOL 3MB0LOVE HEd0-
60 ,3Mb03MYmMo 9930 3900936000 0@ JOb-
00 Ho: ,3Mb03MHIYMO 9930 3IobLbIMOL dMoO
9830, OHMIgMmoE3 93Yd69d0 LITZMO MGMGBH Y
d9LOdMaOEMMOLL, 06 gd43L G ™MTgemoE omo-
d6o 0MHOLOLYMZ9MO EOLEZ3DYOOL MOZOEOL
OLOGOEHOMOE, VMBI 9d3L, BMITOL do-
9999003 Jg0dmadd OEa0bEaL LOJIgdg Bo-
MHAMOa60m0o  BOJHY00O6.“™ oGO0V
30960m006909m0  LOFGBML  BobOOMI®IZ
LOJA9dg BLFHMBOLOL 3MAOLOOT EOTOHYOOM
30630MHo, MM 3Mmb03MH Y 943L 030 AH30-
(3900 36O 9BYILGH ML LOZIOGMOLO® dmo-
960, 30LOEY00 O MOH3NII3IGYMO EOLAZS-
6900L gOMMOMOMBOL, 06 dLROZLO® JHYJO®
RBOGH9oL. 3m3oLOOL o6 BOMIMPLanb0d 0L
0096 3039M903M0 3obavoMmHHd0L OLOdYMY-
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30607300 ©O 9930 AMLOFOGHMMOLMZOL ©O-
LOTZ9d0 O FoLOMYd0O, BOaMod IMLOJO-
HOmMad Yoo FOOMObmML 030 O0MHO Jbm-
mmE LOFIGOMMAdMH030 FHLgOIMYOd0m,
06039  LOTOOMMYOMH030  0BHIOGE00MOS.
9L 9G®OL FMLOIIGMMOLOET0 933oMH0YMO
dmmbmabo. 90L03g @obdoMHgdom JYImo-
3M9bo @oghm®oaoo: , The crucial feature is the
psychological state of taking a fact for true.” 069
MLV OMOL GLOJMMMANYHO dEIMIO-
®Hgmdd 3000™ML O OMNI30L BOIHIdo 98-

g-000930 22.01.2015 6. g3 17-18.

13 gos(imt‘mds.é mdoemabo 2019 6. 93650@0 » bogdo-
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14 Dimitrievski Z. Dragicevic-Dicic R. Gallo G. Skopje
2016. DOUBT IN FAVOUR OF THE DEFENDANT,
GUILTY BEYOND REASONABLE DOUBT
(Comparative study) st-124-125. https://www.osce.
org/mission-to-skopje/345461?download=true
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OHgod OY30MYogm0d. dgLO3Y, 9939, 390-
MY O 3MOMYPY3o00L LOMMIM BIOIOOMIYOHO
@MBOL  LOLOBVGOMEMM™MYOTo dMLOTOGOMMOL
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the Max Planck Institute for Research on Collective
Goods. pg. 5 http://homepage.coll.mpg.de/pdf
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0g3m B9LEY0900, LOEOE dMmYyzobomod HgM-
8069000, dom JmMaLb ,3mboghymo gdzoLb”
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Hh9®006 ,3Mmb03Mgmo gd430L* gobadGOHYdO
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or Not to Define, Columbia Law Review Vol. 90, No.
6 (Oct., 1990), pp. 1716-1736 https://www.jstor.org/
stable/1122751?read-now=1&seq=2

17 COMMONWEALTH vs. JOHN W. WEBSTER 5
Cush. 295, 59 Mass. 295, Supreme Judicial Court
of Massachusetts, March 1850. http://masscases.
com/cases/sjc/59/59mass295.html

30006y39hoLOL... 3Mbo3MIYMO 9430 06O 0GOOL
3036M0H0 06 dboMmgdy, 06 OMOL L39ZYIOF0O
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MH3O9HOE0dL 3033900 Fg0dmgdd ©O30LI3-
bom, O™ HB3Y60 oMmydIYIMO 06BME®TOE00L
0bom0Bom Jgddbomo LOWYIZE 0060 dMMM-
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§9900Mm0(hgdd. HMa3MME 3bgo3zm OMbad-
630m 30630MHHYOOLO O FMLOTOGOMMOL g
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©OEA3960LMOL F0BOOMYO0m LOITOME  3o-
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dmLOTOOOMY OGO OOHOL EOBOTOIMOL Mm30-
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3b0ood30LO" O JgLOddNLO gooBYyaghomg-
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LOOVAOLOE, 030 ZIMEOLAM 033060 YOO
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0030 goodMHMBYOYIM0O VB0, HMI JOOBY39-

18 Henry A. Diamond, Reasonable Doubt: To Define,
or Not to Define, Columbia Law Review Vol. 90, No.
6 (Oct., 1990), pp. 1726
https://www.jstor.org/stable/11227517?read-
now=1&seq=11

19 d0demos, 3ogamyg dmzadyemol g3obhmeng 36603@-
0o 80306 mogo dgmgemdghg (11:1) http://www.
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HoemadoL 30MmgooLOL IMLOJOGO MMy LEMGHE
OLYMO 3MRBOHYOHOO EVBOEMOBLYdYM JB9OY-
0900L gobbMm®(309MyoL, 30060006 dMLOTO-
Oomg LEMGYE, HMI JgomHhgzd doLbo ,LOMO
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90300, 0639 03 LOBOOOm, HM3T FOOMBOL
300MmYnb6900 3MbEO OOOLEMG®OE, EVTZHOYM
0760 3OHMELIYOMIYM0 FOOBFEMBV Vb g3 M-
30 LOLOFOO MM MBY BOGIMOEI6OMO IH3039-
09M90900L LOTOOMMYdM030 39RBROLHOOLOL.
MO30@ IMLBTOOMMYYO0 30, MOZ30L 3bM03,
OOLEOMYHIYOOO EOMBEIY6OYM GO0 OCINOD MO~
300600 gooby3ghomgdgoolb boLEmM®gJo.
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xLOg03080 dLOLZY, 39MJIMO, VBBM®AOE00L
30900, gdoEodyndoszgod, MEOBbOE FoMOEOJ-
060 @O dodmygbgoo. gL 3GmEgLgdoo: 39-
3Mdbg00, 9MJgad, Yadomyoo, 39bLogMmado,
960 @O 99(HY39cm9d0, dBGM369dd O 3O M-
0m930L goobByzgho. bdoco dom J939(369-
000 36MHM™ME9LAOGLOE YBMOY0906 (BohodE a9-
030, 3003 B0FOOOOM, BLOJMMMMAE0 OO
3bmaMado. moommobLo, 2009, mLY).

00 3030OHMYMGO0m HOHOMYOYITO 33eMY-
39030 oh3g6gL, HMI oOBYy3ghommgool do-
M9d0L  3OME9LA0 BMLOIdG MMy bIoMo
LEOMEIOO 3MFBOHYE dOMOBL, HMITO(3 OLY
30M3OOO gobLbNYE®dYMO FOOHMEALYOFY-
madob LOLBEMGI0m. Jgdhgzomao dMYGAd, Yy-
GOOMY00, IMBMEOYOYMO 06BRMOIOGF00L Mo-
63000930 ™dY, F9DMIYOIMO ZOTMMIMOMO
@O 99bLog®YooL FgLOdmYOENMOgd0, Ym39-
mM039 ombodbymo dmJagmgoL ©oOdnobolL
3096 30obyzghomadolb 3omgool 3G M3 L-
99. 0LYM 30MOGYOOT0 dOT00D6Hd0 F0TOOMO-
396 3mabomato 0mJgaobgaob gobbbgozgoym
300ByYy39homagdob domadalb LAHGOHY30gdL.
3OO HxdMOMBbOTbIMO BOJHMMHIdoLY, by-
mMAoLOB3EOM®MAN 0BRBRM®TOE00L TMEIMMOO
@O LAHGIYIHYG®O, dobo LOFOMdY, TWMGTOMHO,
BOOO3n60L MOBNIIZOIMOO O FOOBY39-

HogooL oLOMYOOE FOTMYMBTBOINO EOHMOL
LOIEOMY, O3MIM39 dbEYBI6 BYIMJIgEOYOOL
300ByYy39homagdol 30mgooL 3GHMEHLBY. bo-
0mbEoL 3Mmabohydo 3MBH0IYooL MgMG00L
d0bg30m, HOdmm3momo BOIJHM®HJooL
JOHOMOMOMOS  OEOTNOBL d0dYmgoL Joho
®J30oL 0B6OMOH0ZYH VBOM3D6Y00DY O FOEO-
30090L LOZoMbOL oOFMHOL 330D0-HOFOMBO-
mMIc o6 0b6MHYo3oyc 39omEHBY. OMbTbymo
MIMO00 §oYOMHgdo 9a30MH07m 33emM93900.

oMM  dMBMmYYmMadolb 3dobdomdg Ho-
HOGOEO  0MmOghmo  LOTYEbNgO™m 33930
LbbgoEOLbgd @OLEO3MO6OT0, ddm Jm™ab
gLoJMMM®Man0do, 03MO0L3GYI6E00T0  ©O
360306mmMmanodo, HMIgMmmO J99a3500L
89500900L0L 303030MH®M EOLE3bV3Y, O M3
b306 J90mMb393030 LOLOTOO MMM ZOOBY39-
Hoemadol goam®HoboL 3GHMEHLO EOIMGYOY-
MO0 GHOGFOMBOMIYOHMOOL, HMIgEo BOGIM-
©a960m00 30OHMMALOFIMHdOL LOLEMGOL
LObOm. BOZOMOMOLMZOL, 33cMY39030 ©hH39-
gL, MHm3 LOLOFGO MMM  FoOBY39hHOMY-
0009 @O AMLOTOOOMOL Jobogobo GBIGHOL
ROMOHIOMmHO0L 3O ME9LDY oz3MaboL dbEHbL
36030M0 0MHOLOTOOMMGOMH030 BOJHMGO,
6HMIMYooE bdod Jgdmbzgzodo O3O3d0Mg-
000 3MLOG”hgMOL, dM3OLIYLOL 06 0Mo-
MEOYOPMOL  30MOE  FOLOLOVMYOMYOIMOD,
HOMamMmOE00, LIgLO, BOLY O dLOZN. OaMgm-
39 00hbgxm00, HM3 MOZOE FMLHFOOMMOL
LJ9LO, BOLO O dLOZO FMJdgEadL 3oL FOEO-
BY3000e09g00dY. 33939630 03MIM3 OH3Y-
690, OGM3 Jobogobo MHBEIGH0L FMGHI0MHYOODY
303mabol ob b6 doLAYEOVT0 FO3M(39-
mMadYm0 0b6@BMG®3O(300, BoboLEOG T9dobo-
Mo Jgbgoymgogdo @O ®B3Y60. gozmabolL
dmbabod 397dmoo 0MHo3mabobhg® @woghHm-
®90LOE, OGMMOmOEOS 303domalb ghdbmdo.
0mML, 33(Ma39030 0hH3909L, GHMT JOEO-
6939h0omgdoLb 30mMmagdoLOL FMLOTIOMMYYO0
©60g J90mbzn30d0 30306HMO396 doMHho3 9.6.
,8M0dHoggm  9gOmEIOLY,  Fgam3mgoYm
3doL Gmymo 03mEOboL gooLOgMIMOE,
6O @OHMLYE bEYod OOLYdYMO 3603369M M-
3060 06@MM30300L 08bMEOHNMYdY.2°

20 Dhami, M. K., Belton, I. K., On getting inside the
judge’s mind, Translational Issues in Psychological
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HMaMm®(3 309003m 060306 MBEIGHOLO O
3mbozmym 993L 30M3O LAHOBE OO HMOL 303o-
H®MYo0m, HOTMYom0o907mo gehHmnobo 3gbg-
©IYMY00 ©O 330xR0M 3obadMHdd 96 OMLY-
0MOL, MY3EO dobbomymo ZobIoMHadgdaL
060 0BOMO O LOBMYBOm TgodMado OZOL-
3300m, HMA Jobogobo HB3H60, 3odmM33MmManm
0(H303909m™mad0mo LOWIYJIZ39Mmd, 06030 0L
(36mM0096m900%9 LPYO0gIDIMO O Md0YIDHIM0
BOIHMG®9doL B93MmIJ39adoL 39930 hHo-
3mYomNogdImo Mmd09dhado §9830modmadal
0603007OMIYM0 dMgavd. Homgads ybo Jo-
b6ogobo ®BIgboL Go0dg homdhm3o dmMIE3930,
d0Lo OBMBZV/3OBMAZL O BaboLBEIG 3hMa-
6mMB0mY00 MmomJaoL Jggdemgdgmno, 3oaMod
306MBAYdgMAd POGOY639mY™m 038 OYFONY-
090 3OHohM07139d0L HOIMYOMMNdHdY, M-
89mMO3 P06 03804mBOMYOIL 3D30(39-
09M9do, GHOMO 306 300ML FMBOBOMgMOO
d060gobo ®B3Y60L HOBMYOMNdYo0L 3OHM-
(39L30, oMol 9OMR3OMOE, MYIBO OGOL-
OIMOE OOBMZ00 FOOHMIMILOFYINYOO LYdO-
990300 3ooby39homgdgdol 3omgdobogob.

Science Journal, 3(2), (2017), p. 214-226
(https://www.researchgate.net/
publication/317630797_0On_getting_inside_the_
judge's_mind)
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RESUME

The issue of clarification/wording of the standard of inner conviction
and reasonable doubt of a judges/jurors when passing a verdict has not
lost its relevance until today. There is no consensus among scholars
about the issue. Considering the fact that it is impossible to fit inner
conviction into any framework, to assess and predict it in practice, the
debate on the influence and significance of subjective factors in the
formation of inner conviction is still in progress. The present Article
analyzes the views and opinions of scholars on both continental and
Anglo-American law, as well as court explanations on this issue.
Additionally, a new interpretation of inner conviction was developed
and presented through the application of the methods of analysis
and synthesis, namely: inner conviction is an individual perception
of objective truth formed by the influence of subjective and objective
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factors on the consciousness of the person, generalization of different opinions, and we hope
based on the assessed evidence. We believe that it will give rise to interesting echoes among
that the above explanation is innovation and theorists and practitioners.
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060 gudogmmo

15 Hoffman, D., 2002. Paradoxes of Mediation, Dispute
Resolution Magazine, p. 23.

16 33633063 3. 2013. 8gcooogeol boaoémwabéoao
6333@06360[) 336)b335j¢03360 bodoémagwm‘ao, 0g.
$030bodgoemols bobgemmdol  ordoemelol  LebgemdBoogem
350336%@300[) coogob 0@@9650603@0 3o0Bygghob
SanmG\)@néo 335060, odoemabo, gg. 11.

17 Fisher R., Ury W., 1993. Getting To Yes: Negotiating
Agreement without Giving In, p. 59.

18 Hoffman, D., 2002. Paradoxes of Mediation, Dispute
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030LMVO, FgE0OEOL Fggdamnd gobobm-
®3E0gmmbL 0GHOFbOMMEO 3Mb3MgHImo 30-
900L 36Md09M9d0L HGOBLARMEGTOE0O Ym-
390 00600300JomIYOH0 LOJF0LEOGIMYdOL
30605030, 0MOIgE, FMObEOOLBML LOdMAFO-
@M9d0L EOTMI0EYOYMId0L F933mO ©OZ30L
3006yYy39hoL  LOTYOMYLgdMOL  TodoOMY-
000.

09003000 EOEadomn 603obod abog,
™I 30LO BOMTOHYOYIMO EOLEYMdS 603-
6030 M®039 FMEO39 3boMOL ,3MadYEm 3M-
B0o30oL", 80806, OGMEALOE EO30L HBOOO3O-
M0 3oOBy39hoL LOTYOMY0900 9XYIbYOO
3M0b3E03L ,0Mmag00-603900%, Mo 9O mo-9-
Hmo 3bOMmOL OGMOLYMLOYMHYM FEIMIOGY-
™M00d0 P30OHMOM dMAMHYBOL 0MZOMOLBNBY-
0L." 30LOM3OMOLBNBYOgMNY abLoE, ™I 00
890mbg930303 30, MY 3900300 06O OLGY-
mM@Oadd Jgmobbdgoom, 30LAO FOOHMYOYMIO
30630069008 Jgbodmgdgmod H9zd3mY-
60 0gmbombL EO3330OGYOIMO  OHIMLARY-
6H™L J9E3MOLY O FgAEAM30 LOSOMELM
9t gd89g0g00L 39hoE bamboydge 3L3MY-
mMmdOHy.20

030LMOL, 39EO0OEOOL 3M3YMOIOHIMOd OM-
LYOOMOE® FOBLOBMZMS FoLAd gMO3ydH 3Mo-
633039009 ©O®WYJBYOoYM™M 3OMEoLOE® QM-
3069000, Mo d9LOdMydgmMNd obaL
LOBMZOOMYOOL BOMOOL BDGHOOL Loxyydagmo,
d0Lo, GMAMOE LOZOOMBIHIM™ EMBbYDY
dbodogagomo 0bbhobhyHoL 300G 0.

3. dd0aB00L dabad®M
653 M306J3380 @3 dad0
J@3MBb3MOL 8BIB0

09003000 dMBOBOOMBYazaMOaV6, bTo-
GO 30dmomgaol 3mLOBGYd9d0, ™MD TM-
mO30MO3900L0 BOMIMYdd YymagmmazoLb o
390dmagdo 0ymL LOY3ZGMILM OHHY3060. dM-

Resolution Magazine, p. 25.

19 Bannink F., 2008. Solution Focused Mediation, Trial
Excellence, p.13.

20 Hughes P., 2001. Mandatory Mediation: Opportunity
or Suberversion, Windsor Yearbook of Access to
Justice, p. 177.

21 Sherill J., 2012. Ethics for lawyers representing clients
in mediation, Americal journal for mediation, p. 29.

30960 898mbag30d0, 3boMgmo 0b6hgcmHgLYOOL
©03004mx30mgooLOM30L, LOYZINILM FOEO-
69390 360 0ymL 0O dMGH0a 00, OMHOIO
00m0 ©o30L 39LOJY 30GHOL (BMLOTOGHMEOL
06 0Md0hMmOL) 3096 30OBY39(0.22 JOMO Zo-
B63bOYdOm, 3900300 396 096900 BOGODOMHY-
090 39M3E 0OHOMOBOLEMMO FbOGMYgOOL O-
300 Jg0mbgg30d0.%

03M9m39 HOIMYom0nd9d7mM0d FMLOBGMY-
00 000LMOB EVZV330MHgdom, HMI 3YOOOE0-
0L EO33300MY003, JgLOJdIMYdYMNd FMOLEO-
BmL  FOOOMALOFIMIS0L ,3B030H0BOE0S”
@O0 J0MOmMALOFYMYO0L FOBbMG(309MYo0L
39Mdm 3omHmO bgmdo omAMHYBO, G0oMO3
bom®dmbg 399936900 LOJOGHEMOL LOLHYIOL
BOMMIOMIYOH BIY6JFoMBoMgodL, GoOE 9ohmo
0b®m03, BoMHIMOEaNoL doMm3393mm Loym-
obgl, mydEo dMb0I6GYMmo JROH™M 303MmmY-
HI® dMLOBGYOOE YOO 0gbgL BohbHYMO O
0LaY3LO 0YgdOL OTOZOEHIMIdGMMS bBo-
390 06@M®IGYOPYMMO0m Yoo ©00bLHOL
0900300L JgLobyod, oMy 39E0OE00L Jo-
OHYOR0m 3boMmgo 0g469L dohbggma, HOEavb
0300 deMHBBODH oMo LOTPOMadoL o3 39-
Joboddolb LEMGO EObYMa3d bgd0LANYG LO-
bgmadBoxrmado, 0bH3g HMamME 3oL Jgbobgod
LOBMZOOMIdOL LGP BBRMGI0GHOYI M-
00 0Mb0IBYM GoLZGOL 306031300 OO-
y306L.2*

dmbLOBMYO900 ZOAMMYP3PM0d 030L TLo-
09003, O®MA 3900300 LOLOFOGMMM®ML by
J3mob gob3odH™ML LOTOGHMEOL bMm®3gd0,
396 39 Y639mymxizb LOJOGHOMOOBMOOL
©0033006900L O 39D — JgLOdMdgMNOd
9600600Mm3a390M®AL LOFOGHMHMYdGD030 LO-
bgm3Bo@mL HOIMYOmM009doL 0YoL. 3Ho-
Ho3mbmO JmGHoL 0ym 09emob J60396MH0LHY-
HoL 3OOWILOGO ™M3g6h WOBO, OMIJMIVE
1984 Bgomb 09mab 36039GHLOMYHOL LOJO-

22 Glick T., 2012. Creative Mediation, North Charleston,
p. 99.

23 Leviton S. C., Greenstone J. L., 2004. Elements of
Mediation, Printed in the United States of America, p.
38.

24 yobosdgoemo 0., 2018. bodoémm@mao dgc00300L
dog0omomdy  ogol 0@03660003@0 3o006y3ghob
bobedotrmem o 960LoboBoGmmmm gmdgde, 0gobg
§939b0830cm0b  Lobgemmdol  odoemalol bobgemdBoogm
360336[}0@300, a3 53-54.
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GoOmoL  FIOHbomdo godmogizgybo LHOHOO
,0MM03900L B0b6OOMIEAZ“. ToLO FMLOBGMY-
00m, dMM0a90o0L JFgomm@o JgLOdMHdYMOO
300m0yYg690mOL 33300MO0L F0LOMBY30,
mP3EY, 030 396 JBDGHY639mMYmBL MHOLOLEM-
™oL EOIZZOEMYOOL. O3HMDL dME039d0L
OMHYHBOH030 06 300HBNSO LOFOGHMHMOLO O
LOFOOMOOBMOOL  gobbm®(30gMgooL  dg-
LOJMYOMMOOE.%

39L00000LOE, LOYYIOOOMIOMO, MY GO
3030 mYmMYo0m J6O aymbL BOGIOOMYHMmO
LObyMIBORWM 3MEOH03d, 39EOO(300L domo-
®909m0, ,Labdho BboMmggdal’ dMIM®BbaGOL
00b60m. LoObgmMdBoxym bmd bombobmzoL
0oL Jgdobogmo. 3oLo BIYOJE0MBoGOHYOOL
06033690mm3060 gmgdgbhoo oMo doMHm
©90m3Mohogmo  mMyazohndoEnd, oMo,
,,0Mdomogdaqomob Loobmmag® o ,,dmdo-
mogdggodg  mGm0gbho®m9dgmmod“.®  ©o30L
OemHa®bohoymo  goobyzghoL  B6gdoL30g-
60 LOTYomgdoL LOZOBMBIYOIMM™ MBYdYH
3u69(H30(3900L Fgombza30dn, LObymABoxwm
30M@dY0o 399360L 0833000 3MMOH030,
6OMIGMOE JOOHY639MmYmRBL 033306M0 3OHMZ-
6039000 LOYIGM9LM LObom 033eMydgbHO3O-
oL.7

3.1. bodoMmomadMozgo

Mgaamofgodo, Hmambs

dgoooob dodobHo bobmmobob

Bl Bobodothmoo

LbgOEOLDLZY LOBVGOMMYdE0Z JIMHYEOO-
moO doLIHVdOm, 3gEOOE00L 0BLAHOHIBFOMBO-
mM0odo30oL 3MMEgLAdOL 33eMH30L IO
30M0b6@Yo0, GM3 gdodmobohgdd 390oE00L
®933Mm0Mmgdo0L M0 doOHOMOO FMOIMOL
0MOLYOMOO: LObgmABoymydo, GMIJGMMMO
aoLIHodom 39gEOOE00L 3OmEgLo  3M(EgM
933m0M9ooL (9.6. Extensive regulation) gg-
3909006900 @O J39Y6900, LOEOE, 89E00-
(300 3066HMm ®gammatdgoob (9.6. Restrained

25 Fiss O., 1984. Agianst Settlement, The Yale Law
Journal, Vol. 93, p. 1073-1090.

26 bydno 3., yoemoboge 3., 2018. oq>3o€ob¢t¢>ouon@o
3336036)360[} Lobgemddmgobgmmm, mdoemobo,  gg. 174.

27 Vieira L., 2015. Designing a Court-Annexed Mediation
Program for Civil Cases in Brazil: Challenges and
Opportunities, Pepperdine Dispute Resolution Law
Journal, p. 2.

regulation) Logob0vd. 3MEgMO AMBaLGE0Z700L
3030M0mMYdoE 300007396 LOBGOBIIML, 00-
3Mb0oLY O V3LAHEGOOL, bmenm 30660 M MHyaY-
mM0MH900L 3OZOMOM0d BoEYHMObEOYd0.%
LObYMABo™MadTo, LOOE 03390900
3MEgmo ®9a33moMmgool 0OLYHOMBY, FYE0O-
300 390 BoM3oMHadom LOMRYGOMMOL. 0L
30m30moLB0bgdom, LOJOOMZgEML  Mg-
OMMO0d0E, 99003E00L JoLobgd 30bmMboL
00MJagad0L 30GOHOMYMIGOE, HY3m39bEo-
®909m0 04690mEOO 89003000 3 MELOL
30momo  LEHOBOOHO! IaYIMOMYod (To-
3OMOMOE, 39003000 gmogoL 3mEadLoL
393930 LObom V3MY3YYLY). OMBNI6Y-
M0, @OEBOMOE godm®oibogL 0bLbhHoHYEO-
MBOM0BOE00L 3MMEgLA0 BodmdGHommo Lo-
RGMbygd0L 3MHOIHo3odo HomdgdoL.

3.2. babodoMmoemm dgoooob
oymdgoob bhymymoyomo
a30bLOBMazMMMmOobY, Mmam3
dgoooob dodbadob
aubbmMzogmadob BobodobHmoo
0980LOMZ0L, H™M3 MHOMMIYMO 060300 Y-
OMIYMH0 LOJIoLBOGIMYd0L gdmbagzoda, 39-
00300 04mbL BOGTOHYOYMMO, OYGFOMIOMO©
300h6930 3900(E00L 08 3MBZOHIHYMO BMG-
30L gobbm®(09mYdd, HMAYMOE IM(39IYM
390mbgn30L dgho TJ9gLOdOTYdY.
LOYEMOTMGOHOLMLOFOO MM YOD03 Log-
399080 0MOOMHYdYINY, M3 390OE00L
do®H0mOO BMMIGO0L MZOMLOBGOLOO M-
0060695L: LOLOJVOMM® (LOZOMEIOYMM)
@0 LOLOTIBOMMML oMy (3g®dm) B9E0o-
(300, OGMIYMOE 6xOOYMBMMO0MO FJOOOB0-
oL LObgEBMEOYO0MOE 3MObLYBNYLY. MOZ0L
db®03 LOLOTOOOMMM™M FGOOE0d MGZ30MH0:
1. LOLOBOOHOMMLMOE VOLYdYMO T 0O-
300 (Court-annexed mediation?°), G™M3IgemoQ
06LHOOYEOPOHOO  OEOOL  FMOGOEO6OE00T0
LOLOTIOOMMLMOL, ™MY3EY, BOHMBIIOY-

28 Klaus J., Steffek f.,, 2013. Mediation: Principles
and Regulation in Comparative Perspective, Oxford
University Press, p. 614.

29 Steffek F., 2012. Mediation, in The Max Planck
Encyclopedia of European Private Law, Vol. I,
Basedow J., Hopt J.K., Zimmermann R., Stier A,
Oxford University Press, Oxford, p.1163.
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MO OOLOWMPHIYMHO® EOIMIYZ0IOII OO LO-
LOFOOHOMMLAOD, HMZMOE 3039 FIM30
06LHOMYE00.3° 2. LOLOFOGOMM™M FYJOOO(B30O
(Judicial mediation)®!, MM®IgmoE ©O3O330-
9039m00 LOLOFOOMEMMLMOD JgomdaLO O
39OLMBOMAOL 3gmbom. 3gEooE0oL 3LROZ-
LO BOGIOL EOML, 39E0OHMGO F90dMgdd
04mL 0MgdagO dMLOFOGOMENY.32
03YbOEOE ©M0b60dbo, LOogohMm3gmMm-
do 8900300L LIYOLAHOBE0OL dMITd O 30LO
LOTOOMMYOMH030 MJFIYMOOHJOd LOJOOM3Y-
M3 HOBOLOLMZO6 YHO3Hg0. FgLOdOTNLY,
0bLHOHYHOL FoMgaIMmoMmgdgmo LOLHYIYOHO
LOZOBMBAYdM™  OIH(9d)0 OOLMOMN30(,
0m30mMabB06Y096 LOLOAOGINM 39E0OE00L
300m3m0bgdol dbmmmE goHmM-9H®M 3omo-
®9079m GFMGHIOL — LOLOTOOMHMMMLMOL OM-
LYOYM 3gE0OE0dL (Court-annexed mediation),
®039my, Johmym  MHgoemmdodo dmMLOTO-
Homg 06/0 LOLOJVGOMM® dmbymg 3gEo-
OHM®OL JBMJGOOIMLOMIgdom 06O LOMFYO-
anmOL. 030L gom3omabBobgdom, g m-9GO Mo
RY6OIgOHHG0 Hg3mMInbEO300, OB, MO30L
dbM0g, IBMP639MYmxiL 3g00300L 30H69-
00L gobbm®309MydOL, 393Ya00:
LOLOFOOOM™M O LOLOAIOMHMML gocy/
396dm 390003000 IO®M0YOHMEOd05360L 3o-
OOMAmMYOHOE, ®OE dObbmG®E0gmEo  99-
@00(300L Jgbobgd Zobmbob domagdom, G-
Y306 YMHO 30330HB0S LOIOBMBIYOENM
OMbYBY 00oLOLML LOLOTOGMMM™M FgE0OE00L
OM0, 30000Mm907™M0 — LOLOFOO M M/LOLODO-
HOM®LANGOHO O LOLOTOOHMMMLMOD OM-
LYo YO B9 OOEO0L JOHMOYOHMFOBLL3O390Y-
mo @M®INd0. dMB0I6IYmOo, bygemb Jgnbmodl,
OM3MOMHE LOJOOMZGMML 3MOGHo3odo mo-
60390MmM™m39 39OH0MEOTY OBYHaMOTO-Lo-

30 Lindblom P.H., 2017. Progressive Procedure, lustus,
p. 422.

31 Brunet E., 2002. Judicial mediation and signaling,
Nevada law journal, p. 232.

32 Steffek F., 2013. Mediation und Gfiterichterverfahren,
Zeitschrift flir Européisches Privatrecht, (ZEuP) #3,
Verlag C.H.Beck, Mdnchen, p. 538. 8ocomgdyemos:
yobosdgoemo 0., 2018. bodoémm@mao dgc00300L
8°8°Q’°°°83 Q)o3ob 0@03660003@0 8°@°6833(‘)°b
bobedotrmemm o 960LoboBoGmmmm qgmdgde, 0gobg
303050330@0[) bobgqm’:bob odacmobol bobgwagn%m

360336%63@0 0360@03@0 Bogehaho, <docmobo,
a3- 184.

LOTOOMMMMLMOL  OOLYOYMO  TEOVE0OL
30630m0MmadoL, v3cmgm3g, LOLOTIGO MMM/
LOLOTOO I MLANGMO 3YJEOOEOOL OMIM(3Y-
69000L 39MHL3YIH0ZOL (B9OOE00L BMGIJOOL
300053600  OYEOMIGOMMIOLMOL  ©O30330-
®900m 0b. 0. Yoboddz0mobL LOEOLYGHOGEOM
6036 M™m30: LOJOOMZgMMI0 3gEOOE00L JoZo-
mOmdY ©30L dMHIOBIHOIYMO FoOBY39-
HoL  LOLOIOOIOMM™ O VHOLOLOTIO M
m®3goon, 2018).

3906 500mLOTOOMOMHOMH030 M30M-
LOBGOLOm, BMM39300303, JOOOHMGOL
®}y6dE0o, Jgbodmmgdgmoo, J90mO3LML 3m-
LOFOOOMI-39EOOHMGAY, bmenm 3oL dogd
BoMm3myoymo 39ooool 3GHmMEgLYdo 3g-
LOIEMYOgI0d  HOHOOEIL  LOLOTOGHMEN ML
996mo0L 3oMmgm.*® 339amaL LOJOGOMYd-
03 LOLEHYIOToE, OMOHgIMmO BOGOIOMHY-
0000 LOMBIOMMOL  LOLOFOOHMM/LOLODV-
GOmmLINg®o FgE0OE00L 3OMEIIYIMIo0,
o3, 96HmoL dbMag, d0L3O Bo®AOHYOYMIL
390939030, bommm 3gmMalb 3bGHog 0306 go-
BLOBM3MY, HMI dMbNIbYMO 3O MBEIVYOY-
00 3boGmgMOM30L JBROLMO O O 06393L
©O30MH9d0m0 boMmEgdoL gomgdoL OYE0EYo-
anMmOdL. dOMbodbymo doEa™manL gobbm®3o-
99008 33909m0oL LOLOIOGMM™ LOLHHTO
00OHOMILOFYMGO0L obIdLbMG(309M9dgemO
MOHFOOMEOL go®MOodabo PBygdo, LOEOEG
3Mbxmoghgdo ddzomadnobo gdom dgodmy-
00 3oobywmgL.3*

©Jabad36a

BOIOMANL WOOFINYOT0 3OMLOLO® ObO-
LOBM3EO, MM LETOOOIOL 3DOOEO YboGo-
393000 3OMEaLOL 3ZOIPOZZOM, MIMYZo-
BHIM0O BOEOMBOMYYMH0 306MbIYOEMM™MAOL
LEOYMYMABO FYJEOOE00L, MMa3MME Lobgm-
d6oxm 3mmobholdob gobbm®Eogmgool 3g-
09300 mMyanhodod®gogmo obbhobhybhoL To-
933m0Mm509m0  LOZObMBIYOM™M  dOdAL

33 Skoghoy T., 2018. Mediation in Norway — An outline,
p. 1-3.

34 Dahlqvist A., 2014. Mediation in the Swedish Courts:
Change by EU Directive? pp. 137-155.
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©obzg6olb m3oMmLOBGOLOm. dom JBdm 00
QRMOBY, HM3 HMZMHGE 030L 33ma3d 3boE-
g4ogL, LOFJOOM3gMMLM30L, oLHMGOHMmOo
Mm30mLOBGOLOm, 39E0OE00L 0BLAHODHIDHOLO
©O AOLMOL EO3V3T0MmgOYIMO HGT0bME M-
300L OOLYHOMBY, YEbMm O OGOL.

339300 BOMIMYOT0 POEFNBEO FYIO0O-
300L 030 MOBII30 OIOOMO FJOIZIO0;
3060LOBM3MO FgE0OE00L FMBObOOMI®IRI
3O00H03mLMO FMLOBGYOYO0 O BOOIMEAY-
bogmoo MH93mInbEO30900, GOE bomb 8gy-
Bymdb dom 3096 Jomomgdyemo MHob3goolL
39033009000,

e 30d06396mboMOo, LogoOHmM39eM™3
00MhomL  390oE0oL ®YaImodYg-
00L 3MHEgMO IMEIMO, O3 FO0m-
30mobB0bYOL 3GMOgHogzoLO MY MYm-
0030 godmamabomo  MOMMIYT0
6Hgma306hgcmHo  LogomboL  LOZOBMB-
3admM OMBYHY MY 0HOOL (303.
3oM393mo Lobom gmogob 3mEadLo).
0Mb0dbym3o, JgLodmgogmmoo 3603-
3690mm360@ dobLOBMIOM®ML LOdMAO-
@MYd0L BEOMOd 390O3E00L 30306 m;
03Mam39, 08 M3OMLOBGOLOM 0Y&HOL-
Hmo 3OHM®aLOYMmMO M30MLOBgGOL

006MNMB3MIBOY:

30WOOHMHMYOO, M3, MO30L 3bM03, PO-
®9639mymxL 3900300L 0BLHOHYEO-
MBOMOBOEOOL.

OEA3NbEO, M3 JP30M3z9mal  ym-
3emabo, Logohmzagmmdo  FYJEOOFO-
oL JgLobyd Zobmbom LOEIMYMBO
®933m0MYo0L Yoo  ©9J399YO0-
®mL 39003000 BME®IJd0. 39O IM,
160 ©OEanbmalL 3obLbgoggde LO-
LododOM®M 39E0OE00L MG GBOG-
3oL — DLOLOBOOOMMLMOL VMLYdYM
(Court-annexed mediation) @o LOLOTO-
6HOMM/LOLOFOOMMLANYM  (Judicial
mediation) 39@00300L FMEOL. Mom-
oo My 3MmOJHogodo HHMInbmo
36009OHMOMMY30L HoLZOL MOZOEOL
0(30emagdolL d0dbom, Ho®30bo — LOLO-
3OGHOMM FgOOOE00 JOO OGO mOo-
690@aL doLo ZO3M3MN6900L MM039
@Om®IdL; bmemm LOLOJOGOMM™ dg-
003000 MGHIgoo LOZOOMBIYIMM™
@MBbadg P6O OboLOBMZOM®ML LOLO-
30OMMMLAMOD OOHLYOYMO O LOLOTO-
HOMO/LOLOFOOOMMLANYG0 FYEO0O-
300L LobgmBmOadom.

1. LOJOOMZIMML  LOIMPOMOJMm LOSHMEILM ZMIJLo. https://

www.matsne.gov.ge

2. 990003000 dgLobgd LOJOOMZIMML 30b6MBO. hitps://www.matsne.

gov.ge
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MEDIATION IN GEORGIAN
HISTORICAL SOURCES,
ADVANTAGES, POSSIBLE
DISADVANTAGES AND EXISTENCE
OF LEGAL REGULATION AS A WAY
OF THEIR ELIMINATION

Ana Gurieli
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RESUME

Despite of the existence of the institute and the term “mediation” in
the Georgian historical sources, mediation in Georgian reality is thought
to be a new institution, besides, doubts exist with regard to its possible
success. Additionally, apart from the adoption of the law on mediation, a
number of issues still need to be regulated. In the conditions of the institu-
tionalization of mediation, its successful functioning, with other means of
dispute resolution, is not only the subject of private interest during individ-
ual proceedings, but also the fact of public importance. Considering this
fact, the advantages of mediation have to be explored, the disadvantages
have to be stated and the ways have to be found for the purposes of their
mitigation. These measures will assist in the process of the perfection of
the legislation and the development of the institute. Taking into account
the relevance of the issue, the paper demonstrates the existence of Me-
diation Institute in the Georgian historical reality that will be supportive for
the institutional development of the state’s justice system.
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oR33J0)NL LMbALANJdIBNL
3560(MYIbJoNL J6bT2JBI()
LOJSBEROMHOIONL SBOTRNB()

00030560L JBLJd00Nd J3MMIITD()
LOLOVAOMUNTRML 3MHIBIRIBOIL()

LOBOMOITNL 3NbJLS0)

(bogstronggammls bobbgmols bodstromgal
badermEgbm 3megdLol sedosbols Nagmadoms
936m3no Lobsdsbhmmml 3tgegegbinm
LFIONOENVD Fglodadolbmoal sbsgmado)

onodot vgomoobo

bodoGoremolb comhmo,
30830b00b bogodmEObm Pboggbodghob va0cOMIoICN0
obmE0mgoYem0 3OHMPRYLGO

bLA3306dM LOMYI3360: Moz0LYJWMgdY, 3MgdYA3300,
bodoMmmomEohmzgzo

ddba3am0

0M339m0L MMBoLANYOOL JgBhHg30LOL dEOOTNOBOL JBEMYOOMO
936MH™M3ymo 3mb396(3000L 39-5 3gbamolL LEHObLOGHYdOL godmynby-
00, 0O30060L MO30LYIRBRMHS0LO O JLOGOHMbMYdOL JBRMIdOL
©o(330L 36033690MM3060 3oMOBHNVY. M0gn 93dm3 mo Lbobym-
360m™my00L LOLOBIGOMENMYOTO MO30L VGVYO M OOBY39HONY-
0030 0Mb0dbaL VEOTNV6OL JBRMGOOMO J3OIM3YM LAHObL OO HHO-

00306 0300060
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29, OMaMmO 3 0EO0060L JBRMYd9d0L OBZO0L
000306 3dod33m93dg".

0O30060L JBRMYdOMO 93O m3YMOo Lho-
BOMHYd0L 3odmygbgoo ghmabym LOLOJO-
HOMmadL gb3omygod LEMGOE dobIOMOHMO
9eOHM36YMmO 3JOBMBAIOMMO0L MGMOBOMZO-
60 b®39d02.

1. 0)030bIBMIBNOL 3MIBITZBOI

0030060L JBMYOOMO 93 M3YMO 3Mb-
3963000 89-5 3gbmobL 30390 3PbgHo 3ob-
LOBHMEMOZL, HMI YM39IM VO OTNOBL YBNYdO
0J3L 0ymbL ®MO30LIBWOMMO. MO30LYBMHdOL
3MadYH33(300 99-5 gbemoL OGLYdOm FMMbm-
3600 BOMHBMOEAnoL.

00300BMIO0LO O  JLOGOEMbydaL
JIBRYo0oL 3MO30M0 ©OboIbymMadd ™O30-
LIBMYO0L MZOMBYOYHO O JOYIOOH Y-
090 J9dDMIY30L306 EO(E3VY. ,309bgEOZ0E
0000bO, OMI VEOTNO60L MOZOLYBMYOO OB
0oL  SOLOMYHYMHO™? |, 306MBIYONMOO
0Aa96L ©O303900LO O O3OHNIGYOOL Tg-
LOIMGONMOOL BbMMME  FOBMBIHIT M-
000 330Q0Mm@ doBaghoem  F93mbzg390LoO
@0 BgLom, @MmoL BabMmogdo ©yYygbgdL Mo30-
LIBMYO0L, YJLOTOMbMYOOL O LOFOIO M-
obmool  ®ogomo  dmgdommogdggdobomaol
bgmdgLobgmdol  JoMyb3zgemymxyolb  vJEo-
mgdMMOoL*“ @O ,3Mdomo3L 3o6MHab 30ge Lo-
330060 6500m 08 JBYdOdY oML MmgadoL.>

3039633000 39-5 Tgbemal goMObHMILL,

1 Ress G., 1993. ,The Effect of Judgments and
Decisions in Domestic Law, in: The European
System for the Protection of Human Rights”, R.
Macdonald, F. Matscher & H. Petzold (Eds.), p.
842.

2 Bratza N., 1993., ,The Treatment and Interpretation
of the European Convention on Human Rights By
the English Court, in: Aspects of Incorporation of
the European Convention of Human Rights into
Domestic Law”, J.P. Gardner (Ed.), p. 69;

3 Janis M. W.,. Kay r. S.,. Bradley A.W., 2010.
,European Human Rights law”, Text and materials,
third ed. 2008, p.608.

4 Jimeno-Bulnes M., 2010. ,Towards Common
Standards on Rights of Suspected and Accused
persons in Criminal Proceedings in the EU?”,
February., CEPS, 2.

5 306(hg39630 (Winterwerp) bogéemobrogdel Boboo-
®3wg3, 6301/73, 24 md(bmabat‘)o, 1979, 37.

O™ MOZ30LYBMYOO OO J6O 0gbOL BOOHMDY-
30 0309 39hH0 300Mm, 30069 gL dOLM Y-
HIGO® OYEOMYdIMM00 O HMI MOZ0LYBRNY-
00L I9dMY30L Fgombzggz0d0 FgLOJMYogEmO
960 0ymL 3oLO LEOHOBO® dMO3Ybo.

LOLLEMOL LOTOGHMOMBOGIMIOOT0 MO30-
LIBYO0L FYBOYZOL Y39 OBY FOZOEIMY-
090 LObY OMOL EVOZV3900 06 3OHNIOMBY,
O3 60MIMOaI6oL 9hm-ghHm godmbozemabL
09-5.1 9gbmob dmaoo @YdYMYd0OOD,
HMIMOL MOBOLAVOOE, Y39emoOL 0J3L Mo30-
LIBEYIOL JBYOOC.

0O30060L JJWMYOOMO 93O M3YMO 3Mb-
3963000 99-5 dgbmol 30M39cmo 33694HoL ,3°
J393369Mm0, 3060L 3ObMbogMo ©O303900LO
@O O30(H0dMgdoLom3zoL LO3 LoOowydzgmL
306LOBM3EO]L:

e ©OLOOYMYdIMO  9d930L  OOLYOIMBY,

6OM3 ©O303907M30 06 O3OH03MYOY-
30 30630 HooObd LOFOOMOMOOGM-
©3039;

o LO®WYIZ3MNOOBOE dMOL dohbgymo mo-
300000 0960L 030MgdymMo 306MobL 3096
LOFOOMOMOONM3930L HOEYDY;

o LOWYJ3MOObOE® 0MHOL Johbgymo mo-
30006 0g60L OE0MgdYMmOo 30M0L oM
LOTOOMOMEOOM3930L hooboL dg-
80093 3093930".

30600 030390000 ©O O3OH0IGHHOOL
LOJ0Zg LOWIYIZEOL ZodMYgbgooL T0BOBL
3™339habHa®mo LOFOGHMMHIDN030 MOZOBML
606039 306H0L BOOOEY60 BOGHIMOOa90oLE.

3039633000 89-5 dxbemoL 30M39¢em0 3106-
JoobL ,8“ 9393969H0oo gomzomoLB0byoYEmo
0303900 06 ©O30H03MYod JbO BOGIMO-
©3969L 3OHM3MME0YM HMIdBL EOLObYyMO
90%600L 30LOMBY30M°.

30(H03OMBO 0GHOL dEVB00BOL JBMYOgOoLO

6 o8s30 (Buzadji) dmemmomgol &gLdndemozol Boboocr-
dgg, 23755/07, 5 ogemoabo, 2016, 84.

7 Donna C., 2013. (February). ,Deprivation of
Liberty: Has the European Court of Human
Rights Recognised a ‘Public Safety’ Exception,
Merkourios”, Volume 29, p. 33 https://utrechtjournal.
org/articles/abstract/10.5334/ujiel.bl/ (21.03.2019).

8 oymobo  (Lawless)  o&emobeoool  BoboomBeoga,
332/57, 1 ogemoboe, 1961, 13-14.

9 ogbho  (Ladent)  3memmbgool  Boboowm8rogg,
11036/03, 18 3o6>¢yo, 2008, 55-56.
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©O MO30LYWMYd90d0 ho®a30L g m-9HMO
Y39moHg 330360 MG O 030 3oomy9by-
0O 36O 0g69L LOZOIMBbOZMOLM Loboom.
30MH0L MOZ0LYBMYOLTo HhoMgzoL 69o0LIO-
960 omboLdNgdd PobEO gdobbomymo 0gd65L
9eHm0L B3bM03, JEObOTOIMmMdOL 3MYdHI330-
0LO O FgmeaL b3z, LOJAOL LOJOGOOMO-
060 gobbomzgobmzob 3oMHob Mmoz0LYBENY-
00L 98603309MMO0L @WMBDHY. 3oHIOMOOL
300mygbgod Mmamg306¢Hgthod bmmmmo 03
390mbgg30do 009 0GOLYOMOL §gddodMoho LO-
oMM 0bhgcmaLO, OMIYILOE JEO6OTOYMM-
00L 3M9dYa3300L  JoybgEozo®  FJYdmoo
30OBMBML 30 M™M3b6900L MOZ30LYIBMYSOL
dmmbmzbo“™P.

3™b396(300L 39-5 dgbemobL 3oM3gmo 3Y6-
Jdho 0339MHOH0IMmMOE o9a96L, MmI 695000~
3096MH0 MmO30LYBWEMYO0L F9dMYO3d IMbEL
»300MBbom OEagboma Babom*. 30MHOL OZO-
39000 06 EO3OHNTGYOOL 3O MY IMOD Yo
©00330Yymaxzoemmb ghmabymo 306Mb3Yo-
MMO0m OOO3I00Mm0o B9Lgdo O O Yo
04mbL ®M30069096M0. 3Mmb396(300LHYMO ZOb-
30GOHgdo0m, 3obMbogmgoolb ImmbmMzbo gbgdd
OOMamMOHE 03039000 3GOME9LL, 0L V3039
00L Logydzagmbog™.

30600 0303900 @O O3OH0IMYOO 9P ™-
3690 3O6MBIAMIYOMMOOLMODE 9OHMOE YOO
399L000TgdMEOaL 3Mb3g6(300L dg-5 FgbmoL
30H06L, 3gMdmO 060300L EOE3OL PYZOOoM-
BmooLEO6™.

3mb3absoolb  989-5 dybmob  FgLOOVINL
96HM367Mm mGOaobmagoL 030LOYOL 3Mmdoho-
36 3090 YooL, LOLOFOGOMML B0bOTY
BOGMIMOa00mMb 30M0L V3039000 06 @O-
30(h03GM9d0L OIYBOMYOEMMO0L OTOFIMY0Y-
™m0 0M3ay39bMado. ,3Mm9dY3xWE00 dMI3gEoL
306000 MO30LIBIIOOL  LOLOMZJOM MO,

10 cododyd (Labita) ohocmoolb Boboswm8ogg, 26772/95,
6 v3&ocmo, 2000, 152.

1" Mowbray A., 2013. ,Cases, Materials, and
Commentary on the European Court on Human
Rights” (3rd edn),p.7. http://www.oxfordlawtrove.
com/view/10.1093/he/9780199577361.001.0001/
he-9780199577361-chapter— (21.03.2019);
306(hg39630 (Winterwerp) boogéemnobrogdol Boboo-
®3wgg, 6301/73, 27 500336360, 1981, 59.

12 3n6ho (Kurt) onéggoal Boboomdogg.
5/1997/799/1002, 25 3s0bo, 1998.

13 300630 bozmmondgoemo (Nikolaishvili),m37048/04,

0GHOMOIOYMMO JOOBOTOIYI MO 0MZMMIdO ©O
003093909000 30LO0 EOPLOOYMYdJMO 3O 0-
36O MO0, dOOMEOIYOIMO MOZ30LIYBROMMO J6EO
04mL, 3OO 038 dg0mbggz0oLY, HMEY LObY-
mIBoxrmL Fgxdmod BoGMIMOa0bmL 09
mM93006hcm0* o ,LO33OMmOLO* Lomydamgdo
30600 3obobamHdmnggdgm  30hH0dOHMOdOT0
goxnbob goLbodOOHMEMgOMOE™.

bLLZ-0L 205-9 Tgbo oM339m0L M-
60Ld0gd0L Lobom 3oHIOMOOL TIROOEY-
00LMODb  EO3O3d0Mmgo0m  TgLOdOTOLMOOT0O
0OIN0B0L JBMIOOMO 93O M3PM0o LOLOJO-
HOHMML LAHOBOODHYOMOD O 3OHNIO ML,
OmambdhE L9OmoEadhomo LOTYOMIdOLY ©O
33007Mm9LO MMB0oLJNYdOL godmygbgdoL om-
30@m0LB0BYOL, BWVMO MOZ0EOL 0gboL v3o-
mMadYo 0GHOMEOAdIYmOoL 303030 @O oL
3096 0OHOMALOFYIMGO0L FobbmM0gmy-
00LOmM30L bgmalL FgImo; dOOMEOYOPMOL
0096 9(h30(3909Mad0L dM3M3900LmZ0L bg-
oL JgIMO O 0GHOMEYdYMOL 309t dbomo
©OBOTOYMOL HOEYBY. 3oHodGMOOL FOIM-
4969000L 03Mm3BYMHO30 LOZOOMBIagdINM™ LO-
@}YI3mMad0L gobLOdM3GOL  306039900@®Y
©034o3L 300690900 @O EOPLOdYMHIJMO
30006Y39hH0m909060L domadoL HGobLo.

mo30LIBRMYd0LO O  JLoGOHMbMygooL
I03madol 36033690MM306 oMObHooL Bo-
6H3moag6L LLLZ-0L 198-9 Fgbmo, HMIGMO3
0AaIYoL, HM3T dGHOMOYOYML 3O0H0IOMO OO
390dmgoo Jg9BROHOML, MY EOLObIMO @y-
30h0dxMo d0d60L domBazo TgLodmadgmad
Lb3O, 6O3MMYdOE 33030 MMbOLANYOOL Fo-
9mygbadom.

,830000  ®o30LIBMGo0L O  JLoym-
mbmadol J@mgooL gobgbMhagmo @oE30m
LObYMABomm bagmbL PEYMOL ™MOZ30LO JLO-
ROMLMYdOL OE3OL, ™AMoL OMydgQ3
399dmgogmod  0EO300b0L JWMYo500L
LOIMYOBOMO OJOMODYOL.“1 ,LObgmdBo-
RO JLOWOMbMYdOL O 30OHMZBIYM MOZ0-

00306 0300060

13 0053060, 2009, 75-g 3nbgho; 03033600 (Patsuria)
bodoém:m@mb Boboomdogg, 30779/04, 6 bmgddg-
6o, 2007, 66-67.

14 dobyhbzo  (Bakhmutskiy) éylgooel  Boboocdogy,
36932/02, 25 ogbolo, 2009, 135-136.

15 Human Rights in the Administration of Justice: A
Manual on Human Rights for Judges, Prosecutors
and Lawyers, 2008. P.211
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LIBYOOL TJMmGOL dgddoGmoho dooObLOL
©oO(330LMZOL  YBOPYOIIMYMBOMO YOO
09690, H™M3 MO30LYIBMdOL bgdoLbogMo Jg-
B30 LOLbMAOL LOTOGMEOL LO3GMEILM
3M99L3o  93YO®YOdMEOIL LOZOIMBOZMOLO
LOWYJIZIML, BOOTMOAYOEIL FOBLOZYM G-
090 HMIOL, 0ymML MO009IDHIMOE odoHroHaNg-

09mo O 3MbozmImo bobamdmngz0“e.

2. 8M603mMICO 3330 o
Ma0330IM0 BI33300336CNN0L
bLOVBOPIMMOO

LOYGOMOTMGOLM  LOTOGOmOMO 3oL
00006H®m  LOLbEOL  LOFOGHMEOL 3OHMEHL-
do 0m339m0L MMboLdogdob Lobom mo30-
LYIBMYO0L FGDWPO3OL JOOOMOE O MG J90-
®b393030 0m30MOLBOBYOL — EOBOTOYMOL
HhogboL 606 O HhOYBbOL Fx3®9a. 030 MGO-
39 30mao0bL gmboz®ymo 9930L LHOBOOGOEHL
33033060 900.

0O300060L JBMIGOOMO §3OHM3YMO LOLO-
90OHOMML 89-5 Fgbamob 3oM39mo 33694HoL
»8" 939396dhoL dobg30m, BoboOLOBOIGO 3o-
H03GOM®Oo0L dodomoo 30OHMAd  LOJOOMO-
mOOMOM3930L Hoabolb Jgbobgd ambozmy-
a0 9930L OOLYdMBOO.

3mbogmymo 9930, HM3IHEMLOG OZO3900
06 @O30H0dMY0d 6O OIRYIEML, 36396-
300b 99-5 FgbmobL ,3“ J393396dHom OMZo-
amoLB0B69OYMO LOWYIZEMYOoL OIMYH6900L
0MHLYOOm, EOT(3O3 9MadgbHL BOMIMOEAY-
6L, amMbogzMYMo 9d30L LHObLOGOEHO JOOHYO-
39MmymxL, GM3 MO30LYIBRMHO0L OM3Z39MO
306bm®(309mMOL dbmemmE d0dob, H™mEY-
LOEB 9930 LOWYIZMNOLNO O FHLOdOTOLOE
030LIBRIJO0L OM3ZHMO OB OGOL MZOMBY-
096o0.

LOFOOMOMEONM3930L HOYBOL FMBO-
363m0 9930 603603L, HMI YOO OOLHOMO-
@9L LOZIOMOLO BOJHMOD030 OMHYIMYO9d0

16 Aydin Y., ,The delimination of the scope of one of
the guarantees of personal security set out in the
European Convention on Human Rights”, p.14.

17 993390 3oLk samhobo (Mehmet Hasan Altan) ooné-
ggooolb  BoboomBrogg, 13237/17, 10 bgd@gHBgéo,
2018, 124.

©O0 0b6xM®3O(E0Y, MMIMYd0E JOOMOIMO-
™moddo M009dHado 090L EOLZ360L LOTY-
0mMadoL 0dmaz0, HMI dGOOMEYOYMAId 39-
LOJIMYOgMNY, HOOOBO EOLEODO JOYYOO™e.
3mbogcmymo 94300 LEHOBOOGOHL Mmdodhyco
©003300390m0L (36900 893™MoOgd3L. ambog-
Mmoo 9930 33mobb3moL, 0bym®IoE00LY
@O BOJH9ooL dMOLYOMOOL, B MIJMOE MOo-
030090  ©O3330M3909ML  EOOOMBEIY6JOEY,
OHMI 30630 FgLOdMMO HOOEOBd LOTOGMO-
mEOMM3930™. 3mbzgb3oolb 3g3-5 bl
306390 336gdobL ,3" J39336ddo 9OH™3bym
LOLOTOIOHIYMOL VB0gmdL F0MEYOYMIOOL,
300m033mMomb, JgLOdO3OLMOOTD dMOL Oy
06O 30H0dHMO0L goamyngb900L LOWYI39™MO
3mb03Mymo 9330L LHOBEOOHMOL. ,JgLOdO-
d0LOE, MP30 GYMI306¢hYcE 0 PB6yg0900 396
dgdmgogb domomoo ®BOJHIdoL dm3amo-
300, ®OmO LOGONGIMO EOLOJIMYOIIMO 0ymU,
9L hoomM3MYod 39-5 3gbemal 3oH39em0 6OBo-
mobL ,3“ J39396dhoL OO O30 .
0M339moL  MmMBboLJNgooL  FoaMYygbgoo-
LOMZ0L VOYPYEOEYO9MNO LOLYBH 0YML WOIJH™-
0030 @O WOG®IOMIO0 (LO3GOMEYLM) bLo-
®}ydamyon, bmmm ghm-ghmo domaobol
0MHOMLYOMOO ZOAM0B393L TgLOOOAOLO OM-
339000 OMBOLANYOOL godmygbgo0L dgLobyod
0900aMm3AMMO0L  ©O300YMm@BOMadOdg Jo-
oL MJgooL. @WogH™Md®030 LOWYI39MO P3o-
3806900 9H30(3909M90900L LoZombL O
39x30LYdIM P6O 0g67L LOFTGDY OGHLYHOY™MO
BOIHgooL o6 06@MEIOE00L gEHOMIMOM-
00m, MOMIgmoE dmEgdgemo Lobbaol LOJo-
Homob LOgooL goMgdmygdomd JOHMMOMO-
MO0M OO3FOYMRBOM OO Md0IIHHe 306U,
MHOmO ©OgL336Y 30GmOL d0gc EOBOTOYIOL
dg9Lodm™m HoEYLo. WMGIdMYMo (LOdOH M-
39Lm) LOXYJzgMmo 30gFOOHMYdO 9o ™MZBIYINO

18 obobgmgo  (Tsarkov)  éybgoals
16854/03, 16 ogemobo, 2009, 45;

19 bgemodohob gdatrobo (Selahattin Demirtas) oyéo-
ggooob BobsowmBeogg, 14305/17, 20 500036060, 2018,
124. 39bdho; oengots 3s8ocomga (ligar Mammadov)
0896000%060b  Boboomdogg, 15172/13, 20 3sabo,
2014, 88.

20 dmbodgoemo 9., 333350360d3 3 Yobeoodgoemo o.,
2016. gd4330¢obocmms boBémBSbm npegdgde Lo-
daém{m@mzio, ., gg. 15, https://www.osgf.ge/
files/2016/Publications/Reports GEO-ENG-Web.
pdf

Boboom8eoga,
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300mMBAAdMMO0m gobLodMzOYMO LOBM-
mbgadoL (0GHOMEOYOYI0 30030Madd b oM
300MmEbOEEY0d LOLOTGOOMM™MT0, ZOObOE-
3369goL  LOJdoLOM3zoL 3603369eMM306 06-
BOGIOE00L 06 HOOEIBL dbOM EOBOTOIMU)
369396(3000.

99300 amMbo3MHIYMMMOY LOJTOL yzgmo go-
90My00d90 EOIMZOOIOPMO, MPYIEO 3Mbo3-
6o 9430 0O 3gemobbaMOL 03 LAHOBLOGOEHL,
o3 gvdmygbgogm oo 0g60L  LOLEIMOL
39x306MHY00LOL V6 MPYOEOE OOHOMEYd0L Bo-
OLOEEIBOE?'. 3MBOZMYMO 9930 YbEO 9by-
0mEL oLYMO J3gEYo0L HOILbOL, B MBYEMO3
8903308L 9M™m3byemo LOLbEOL LOdSGMHMOL
3006mMBAaOMmMMO0m om3omobBNbYOYIO ©O-
60307m0oL 603690L% O 06 dxeMOLLIMOL V-
603omob honbob BogdhoL gmbogzdmymm 943L
3030 LAHOBEVOHOM EOOAJOOL. 306MBIYO-
mmooL 39-5 dgbemoL 3omzgmo bobogmal ,a8"
939336gbHoLb 30H6900LMZ0L, Jombazd Tggbgdo
0000, My GO3EYbOE bagmb HBYMOIL O3OMhHO-
96900 06 ©O303900 dodMdngdoL BobLZMOL
©Ob0Jo Mol HoaboL Jgbodemm gd30L ©O-
LOEOLHYBJOMO® 06 FOLOFJOOBYMYOMO.
0bMb0dmo Byoem@ob Jomgdymo yyhomga-
OIMmo  9h303909me0d, MMIgMoE 06O 0ym
300YoMadymo Lbgo dDH303IOIMHdg0o0m, LO-
LOTOGOOMME 06 300HBd LOITOGOLO® ,3M-
6036Mmo 9930L° OOLHOMBOLMZOL, HMAI 3060
3MBOBOmMMOO OTWOOLMOL OZV3T0MYdHM
LOJINObMOYOT0=.  VdMBNBBHMOL LOdo®MoL30-
OMEO, ©O6OTOYmMmOL hHoabodn Todbomydy-
om0 Bemgoob Bob gogamgogmo 3obEbowmydndo,
GHMIMYOo0(3 IMa3006900m 9306 BoomyLb 9g4300-
Hobomx0do, 06 OdMIMWb3®O3L 3mMbozmIymmo
9930L OMHLYOMOOL FOBIFLOYOMAL BOBOOM-
093. 3B6OM 39Hh0E, 0306 06 0JMmb0d 3ozemobo
03039000 MOOIOHOL FObMB0gEYOODY*.

3™0b3906(3000L T9-5 TYbmobL LHObLOGHO
dmombmaL, H™MA 99430 JHYJOMOE YOO 0YymL

21 396080dg0cma (Merabishvili) Logséaggemml Boboo-
®3c0gg, 72508/13, 28 6(‘0383360, 2017, 184.

22 byoemo oo Lbggde (Steel and others)gogéooobgdn-
o bodgogmb Boboomdwogg, 67/1997/851/1058, 23
bgd@gabgéo, 1998, 54.

23 codoyd (Labita) ohocmoolb Boboswm8ogg, 26772/95,
6 v3&ocmo, 2000, 156.

24 Oood g9 (Talat Tepe) oyérdgorol  Bobooco-
30093,31247/96, 21 3o6>¢yo, 2005, 61.

Jgxr3obgdgmo. 9430L 39momLOBEOLOYE YOO
(bona fide) @O 608E30MMdS dobo FMB03MHY-
mmmO0L  OPYE0YogeM  9gemydgbHL BOGIMoO-
©3960L2°. 3oMEO 030LO, HM3 EOLOdYMYOYMO
9930 36@0 0ymL bona fide (3gmomLObooLOg-
©0), 3bommE dobo LObydy ym®WbO 06 dGOL
LOZIOMOLO, VJYBOMIdIMNd, 3oGoLOM30L
®O30LYBENYOOL OMIZIMO MO0gdhHYOH0  LO-
@BYd3m0 3JmbbL.

3mb0og®mIymo 9930 ©0@O30060L LYO0gIHY-
G0 ©OTM3NEIYOPMIddd @O  JObMb3®Yo-
Mmmo0m dobo VIMIBYIOHOZ0® FOBLODHMZMO
399dmgogmoo. d0Lo BOGOHBIMIMOd Yyma3gm
3Mb3Mghyem  F9dmbggzodo  dmagmo  Mog
®0099dda®M0 o LYO0gIHI®O dOMYIMY0500L
JOHOMOMOMOODBYO  ©OTMI0EYOYMO. 9930
3MbogzmHymo hoomzmmgodo 03 Jgdmbznzodo,
MY 030 COWYJ69d Mo 046900 BogHagddg ob
006@MMIOE000Y, GMIgmoE 03egbL 3oMHobL
39LOdMMM 303306HL EOBOTOYMMOL. BWOIHd0
160 9RBYI6gdM@aL Md09gdHIM BaBomMmO0m
30303909 g090L,  9dL3gdHMO  ©OL3IZbIOL
@0 Lb3O. VEOTNV6OL JBMHIOMO 93O MY
LOLOFOOMML 3MY(39IBHYH O LOTOOHI!MO-

MO 0GOMEOIOYIMOL O0GHOMIYEMOOL OTO-

@OLHYG®YOgMO FH30EIOIMHd0L BOGOOaqoOL
06 0mbmaL.

9360 ™M379maAd LOLOTOGHOMA Logdg-
9 — Merabishvili v. Georgia, gobdo®Mho, HGMAI
0BOMMOM030 LOLOFOOMMM™MYOOL 30e Fo-
dmygbgdgmo  BaboLBOGMO 3O0H0TOMOd 0Yym
@OLOBYMYOYMO, 3OBMBOgH0 O HaYOOHYOM-
O 30693M9MHo® LOZOOMBIHIMM BMEGTHOL.
LOLOFOGMMME BbyEZ9eNMOdT0 00M™M 0L
30M93ma09d0, MM3 396H000330mL 3JMBbEO
LOZOGOIYOMD Yomdo LOYOHMOTMEOLM  3o-
LSMGHO, VTOLMOL ToL LOZYMGDYOOT0 OMIM-
hoO @OEO MOMEIBMOOL BoMEO ®WHMO,
bmenm 30L3O 3ggmYd LEOOWOO® OHMIO
LOJOOMZgeN™ FoL F9OIYa MOE F9EMOOdNTZ0eM0
©O00MYdIM 0960 dodmdogdoll d0ge. oLY39,
3mbLOMHYENYI LOZOGOVOIOMO FOBOLME (0N
B96mmMo LOLOBMZO™M 3MmMOE00L IBGOMLYY
@O 3MMOE00L MBOEIODY. 08 FOMHIMHd900L
30m30em0bB06gd0m LOLOAGO MMM 300H60Y,

25 g0 (Murray) gog60m00bgdnemo bodgaaml Bobooco-
303, 14310/88, 28 md(i)mabgé)o, 1994.
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HMI 9OLYOMOEO ZOIMJ0gdOL LOMOBOOMO
BoM3omHM30L bgmdgdmaolb Logwdmbygdo ©oO
390L00030LOE BabOLEIGDO 3ohHNIGMOOL FOdM-
496900 ©@oLOdYMIPOYMO 0YM. 0JIEOb FOIM-
00boMy, 3mbzgbiEooL 3g-5 dgbemoll 30639-
a0 6OBomOL (MOZ30LIBRMYOOLO O 30MHOOO
b9 3gbgade ™oL JBRIo0L) EOMOZIZO LO-
LOBOONENMI OO POOOZNOVY.

936™M33m0  LOLOTOOOXMM®M dGMOgO M Fo-
©06Y390h0mgoodn  gobaoMmogLh, GmMI mo-
3009x3mMad0L  Jgdmy3zd o6  Jgodmgoo
©O9BYIoML 3HIBMOYdL, 0BHYOEodL O Bo-
BOLBO® HOTMYOMNOgdYIM BOGMHBMEOan69dL
(0gb6g00 gL MHgM0gz0xMo, gmbogydHo my Lblo
LObOL) MO EOTOFYOJOMOEOE O Yoo 39-
hY39m90aL 3060L 3096 EOBOTOYIMOL Ho-
©9060%9. JgLodmm  LOTOOMOMEOOM3930L
HOYBOLMOD OZO3TMYO0m dPYBOMZOB0 O
BdMao0 30MmomYog0o0L LO®WYJ3gmdy 30HOL
©O30()03MYdY, 3Mb396(300L 39-5 AgbmL 9Bo-
600M3Y390077.

0O30060L JBPIM YOO 93OHM3YMTO LO-
LOTOOMMM3 LOJ3Ydy — Boicenko v. Moldova
30630GOHY, O™ B06oLEIMO 3oHOTOMBOL in
abstracto godmygb900 @OYT3909MM00. 0M339-
0L MMBOLANYOO FOTM0YHH9dYM YOO 0JBOL
dbmmmE 3303MO goBgmhommo Lo®ydzmmy-
0L OMHLYOMBOLOL, bOmM®M 30HIO MO, M-
3MMHE 93009M9LO OMBbOLANYOY, YOO FOTM-
0496mb BbMmMM™MEO LOMOBOO®M EOLOOYMYOOL
390mb393030 O 0IYEMIOMMO0LOLZ,

0MHomEadolb LOAdodg @O dodom3zal,
0bOMO EO60TOYMOL HOYBOL 0b Fgmgdgamyg-
00L 303mm9DHY®0 LOJEIOMIOS OO JJgLOdO-
0900 0LY39 VOTNOBOL JBMIGOOMO 93O ™M3Y-
o 3M6396(300L BMMbM369060L.

30O MO3MO30M39MO V30390000 06
©O30()03MYd0LY, 3Mmboghymo 9d30 oLY39
960 0MHLHOMOEAL  dobobaMHJIMmMN39dYM0
30(H0IOMIOL ob3vzmMmdOdn (3mgemo 3o¢0-
3 ™m0O0L 39H0mEOL 3ob303tMMd030)%°.

26 3gé080dgocmo (Merabishvili) Lodoséoggemml Boboo-
®3c093, 72508/13, 14 ogbobo, 2016, 72-77.

27 Leach P., 2017. Taking a Case to the European
Court of Human Rights, Fourth Edition, p. 316.

28 dmoBgbym  (Boicenco) 8memcomgol  BoboowmBeogg,
41088/05, 11 ogemobe, 2006, 142-143.

29 Lgmodopob  ogdedholo  (Selahattin - Demirtas)
mnédgmob Boboomdogg, 14305/17, 20 500386360,

oL JOoGOHOM™ @Wogho, H™M3 306HL Jgodang-
00 BoMmLYMT0 O0Jg, MIYFOE VBOMME0-
3600 ©obodogmo 3gmboalb ho@abowmo, o6
d90dmgdd odmgmoal gmbozdymo 9930L
LOXWYI3gmLF. 3603369 MObNY, ™M 9d30
9b90mOL 09700069  LOFIOMOMO OG-
®3930L O oMo BoMLYMIn hHogbomb3!.
0J(30mMgdgmNd, M3 Jgbodmadgmo o0ymL
06O FOMOH™M goM3399m0 303300 OEanbo
030LIBRIJOOOM339M0 30MHLO O 03 Jog-
©900L JMmMHOL, OHMIGMOE LOZOOIYDM OLO-
9oL BOMIMOaqbL, 0ModgE LOIFOGOLO
LOWYJZIM O3 YOO OGHLYHOMO®IL 030L dH30-
3900LM300L, HM3I VMB0TI6YMO JogYoo LOZO-
O™ 0603o7 maL 603690L dgo(303L*.

0MB0IbYMo 3OHMOMYTd B0TOBOMOIMO-
300 9.6 dbomo my 03300Mm0@ HOOYbomOo
©OBOTOYIMYO0LMZOL, OGO  (30MM3JYNO
03MdOM30L 0MOMH030gMH3d 0bHIOH3HGHOB0-
00 J90dmadd dB6dMMANYEOHO® 30330Y306ML
00 ©oL33bvdEY, GM®M3 99430 OGO 0ym 3MbO3-
OHIYmo. my gmbozdymo 9930, OHM3gE3o(3 30-
oL 0303900 06 O3OH0TIGHOO odM0B300
0MOM OOLYOMOL, 30MOLOMZOL 3OHOTOMOO-
30 yoxybo 3mb3gbioolb 99-5 agbmbL gBoboo-
03©3J00.

3039633000 89-5 dgbemoL 30M39¢em0 3106-
Jdoob ,3" 939336J0m FoMNZO0LBENLYOYMO
3mbogcmgmo 9930L LAHOOEOGOHO JMNOLOOIG-
©900 LOJOOMZ3gE™ML LOLbMOL LOJOGMMAOL
LO3OMEgLM 3mEadLoL 39-3 dgbemoly dg-11
3969dhom  gobLOdM3OYM  EOLOdYMYOYINO
306073000 LAHOOEOGOHL, GMIJMOE OM339-
0oL OmMboLJNgdgooL Zodmygbgdobolb, Gm-
3mMHE 9(h303907M™mad0mo LAHOBOOGOHO, YOO
©03004mBom@aL. ©OLOdYMYOYMO  30MO-
Jo0b LHObOGDHO LOZFOGHOLOO ©OZO3900L
@OML gobLEOEMOOL dobgzom 3oGHoL Lo-

2018,164.

30 (i)ézgdbg@o 3., 2009. 5580560L ya3emgdgdo Lob-
bemols Lodo&oremols 36)(\083[)30, 0., 33. 441. qymg-
Lo, d98c33gcmo oo 306)(5@0 (Fox, Campbell and
Hartley) gog®omoobgdymmo Lodgagml  Bobsom8roga.
12244/86, 30 sggobhym, 1990, 45.

31 K-F 63630600[} Boboomdogg, 44/1996/76/962, 27
6(‘0383360, 1997.

32 Macovei M., 2002. The Right to Liberty and Security
of the Person, a guide to the implementation of
article 5 of the European Convention of Human
Rights, Human rights handbook, no.5, p. 26.
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LOTOOMHMMT0 Bo®LOEAaYboE. LLLZ-0L 39-3
dgbmom, ©OLOOYMYOIYMO Z0MOYO OMOL
ROIJHYo0LO O 0BRBME®IOE00L gOOMIMO-
™00, “HMIgMmoE IMmE9dgmo bLobbmob LOJO-
GoOmob LOJAoL doMmagamMagdoMmO JOOMIMO-
MO0 OO3FOYMBOMYSOO Md0YIHHe 306U,
Gomo ©OgLE3bY, 30MHOL F0g® EOBOTOYMOL
39LOdMM HOYHBO. 3MB396(300L 89-5 FgbemaL
3063900 bobomobL 8" J39396ddho g m363m
LOLOFOOOMMYLL V30LGYOL 3MBOHOIYH Zo-
MOoYMadoL, 890LBOZMMBb, dgqLOOOd3Y0O
MY 0O 0M3390m0L MMbaLJNgdoL godmynby-
000 @WOIHMI®030 LOWYIZIMO EOLOOYMY-
090 30O oL LAHOBEOGOHL (gmbogdym
293VL).

»OOLOOYMYOYIO 30MHOIYOOL LEHOB OGO
10MY639mymxiL 30MoLM30L MO30LYBMY-
00L J9dmy30L OLOTZgOMBOL ZOMHOYOL
LOWYJZIOObMOOL B3Mb393030 O OTMEO-
3b03L M30MByOMBOL, 080 BOMHAIMOEa9bL 30-
6oL ®MOZoLYJBIYO0L MZOMBYOYMO FHdOY®-
30003806 EOE30L 3603369(MMZV0 BOBOENL*3,

»0930Mad9m0d, MHmM3 LoLbMOL bLOJoO-
OoOmob  LOIGOMEHLM  3MEIJLO®  FOM3O-
mobLB0BYOIMO O3OHNAMHd0L LOWYHJ3MYo0
9geOHM36Mmo LOLOTOGOMEMYgOoOL 3096 TZOB-
GO 09690 OOEIMO, MHOEEOL LL3VEZOGOE
©O30()03MYd0 06 096900 ,80HMMBM30YHH0”.
003oLOEOTY, YO AMbEaL M30MBmOMOOL
3MbHOMmMO. 30MHoL  O30H03GJOOLOMINU,
FOOMOMOY, 0JB0MIOIM OO OBOTOIMOL Ho-
09600 ,OLOdYMYOYMO ZOMOYOO” (30MH39M0
306HMdY), 303603 dodmdngdoL 3oh0dOHMOO
096900 393L0000M, MY 030 AbMHMMME EOBO-
3o9mobL HhoaboL ,EOLOdYMYOYM 30EMHOIYEL”
OB YIB900, O30H0IMYd0L Lb3O OTOMHY-
00m0 LOGYJZMOL goMgdg“.

33 Human Rights in the Administration of Justice: A
Manual on Human Rights for Judges, Prosecutors
and Lawyers, UNITED NATIONS, New York and
Geneva, 2003. p. 174.

34 2’36@3@0 o., 3«)306063 9 36)530600 o., 3modg 9.,
08mEr00 ., 3mdobodg 0., mE0s o., 8odotrodg 3.,
Oeog0 8., odboemodgomo ., ogyh3etodg o., go-
b0 8., BgErgogamo 0., Edgbodg L., 2013. Logo-
60038@(0[) 3bLhoczooL 300335(1)060, 0930 330063,
bogotroggammb demgocmodgmds. 930560l dotococon
103emgd0bo oo cmogalnegemgdsbo, <., g3. 139.

3. baduMO)OM@IME®@3330
3MB336B00L 3J-5 3IbMOL
d0®6Js0®@u6 303M3@N6IMI

LOTOOMOMEOMOM3G30L obIOGOHYOOLOL,
0JBE0MY0gMm  B06030MHMBOL  BOMIMOOa96L
0L, HM3 LOTOOMOMEOGOMZIZO FOMNZOMOLBO-
6909mo oymL goh™m363mo 3obMbIydMmmM-
00m. 0OIN060L JBMHYdOMO 9G3BM3YMO LO-
LOFOOHOMML 3MYEIIODHIMO LOTOOMMOM,
Ho®306L LLOBOOWMOMEOOMZI30“ OZHMOM-
30960 3603369 M0Od goohbod O 3Mb396-
300L 99-6 3gbendo godmynbgdymo ,LoLbMOL
LOFOGOMOL EOBOTOIYMOL” 0EIBHYD00. 030
©O3M30MYOPIMOd OGO TbmmmE gHM36Y-
Mo 3ObmMBAYOMMO0m  LOTOOMO OG-
39300 3emoLOBOEFOMYOODY, OGOTYE, dLIY39
»LOBOOMOMOOGOM3930L 09690009 @O LOL-
590emob LoLOLEHOZOL boMHOLLBY®. g3cm3ymo
LOLOOO MM VLY39, dObLOZYN®YOYM Y-
GOMYooL JmAmMAL 3GMEgLOL boLOOML O
306006LLE. LOTOOMOMEOMM3930“ IbO
04mbL  3mbzmghymo: LobgmdboxrmL 30gc
©OBOTOYIMOLOZID6 F0OEII0MOE OMITYMO
30600 3093963090 30DH60m OO30H0TIOHOO
©0733909m00%. gthm369mo bobbmol LOJO-
GOHMOL godmygbado dBmangh o Jgdmbgzgzodo
39LOJMYOgE0O 3MB396300L 39-5 YoM ML
3970L0dOAMO O MZOMBYOYOHOE® ZObLbMM(309-
MYOPMO HOOMZOTNMU.

4. 3360MdMoIO() 39003MMaNOL
LOBII3[™MAB0

0O30060L YJBREYOOMO 93OHM3Y0 LOLO-
oGO mMMmL  3M9EIEAbhmo  LOTOOMMOm,
OMAY60mM00 MmMbo OMHYaMYod, HMIJMMO
OOMLOE FoLOJMYOIMMNOd dM339MOL M-
60Ld0gd0L Lobom 3doMoLOM30L BoboLESGO
30H0dGmd0L godmygbgdd @O Joghdgmy-
00, OGMEALOE 33MoZ OOLYdMOL dob dogt™

35 S., V. and A. v .Denmark, 35553/12, 36678/12 and
36711/12, 22 wghm8dgéso, 2018.

36 3963580 (Benham) gog6000bgdnemo bodgageml Boboo-
®3c0gg, 19380/92, 10 ogbobo, 1996, 56.

37 30dmgmeomb (Shimovolos) 61lgeel Boboomdogg,
30194/09, 21 ogbobe, 2011, 54.
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©0b603oymobL HogboL ambogdymo gd30%.
9L 3oMdmYogd0Y: 3030eM30L  LogMmby,
obomo  ©obodomoL HoYboL Lo mbY,
00OHOMILOFYIYO0L OBbMM(309Mgd0d0 hHo-
9300 Logdmby O LOFOGO®m BaLGOgoLOMm-
30L LogdmboL J9go60%°.

0Mb036gmo  LOGTOH®MLYYO0 LOMOBOO MO
7600 @OLOOYMOIL @O TgLododobo MGFo-
B6mMmYo0L FLFIMMMOO O POO 0YymML BMZOEO,
00LAHGOIHIMO O LAHYIOIMDHO3YMmo boboo-
0oL, EO30H0AMYO0L LOBYJIZMgo0 YHbEO
04mbL GYMa3006(HhIM0 O LOZFOMOLO*!. go-
6a®MdMooO  30H0dGIMdd  MHYMY300HIMH 00
00 390mb393030, m7 0GOLYdMOL BOTZ0NO
LOFOG™M 0bHgLO, HMTYMOE3, J09bgEOZ0E
JOO60TOYMMO0L  3MYdYH33(300LY, FOOOBM-
60L 060300L MO30LYBIYOOL*2. Joh0dOI™-
00L 3OaMYn6900LOL OOVOY330HYH0 LOoxYd-
30m0L 30MOMYOO O6 LOLOTOO ML AbGHOEOO
LAHIOIMHOSYMO obAVMHYOgd0 3MB39B(3OOL
99-5 3gbmob 39-3 376gHL 960600M3Ya900*3.

LLLZ-0L 206-9 Fgbeo EYHOMIMHO® OB9L-
0a9oL d™M339m0L MMbaLJA0gOOL dO3MYmby-
00LMOD  O3O3T0MYO0m  TYOIOIMIMMOOL
©oLOIZ390mdOL Bobo3domdadL O LOLOTO-
HoOMmMML PB69LYOL TPOFFMAMMOOL OLO-
09mMYoPMMONLO O 0M339m0L MMBoLANY-
o0L @odmygbgoolL MMaMMHE BOGOIOMYOHO
(LOSGOM®MEaLM), 0Ly BOIJH™MOD030 LOWIYJ3Mg-
00L J93mB3IYOOL 30MOYOPMYOOL. LLLZ-0L
206-9 93bmongg, LOLOFOGOMMMML ©30LEMHOL
30MMEOYOYIMYOOL, @OOLOOYOIML 3MBIGMHY-
Mo 0M339moL MmbobdogdoLb godmyngbgdol,
3933m0oL ob goygodgool Jgbobyd gobhobgdo,
OMIJMOE JoEO 9BYIBYHOMPIL dh30(3903-

38 3060l Boboomdogy 506)800363@0 Logdol boémn@g
3qbodemgdgemos 3bgoggemmdsde odbsl omgdyemo,
3536908 mogolmogoe dbmmmme gb 3ohedEmdal go-
ool aoaﬁdgwabobm:;ob bo330t¢>obo 56 560,

39 3nBo%o (Buzadji) dmemneomgsl Boboomdwgg, 23755/07,
5 ogamobo, 2016, 88; q3oémBosbo (Piruzyan) besdbg-
o0l Boboomdcogg, 33376/07, 26 bgd@aabgt‘m, 2012,
94.

40 3g6080dgocmo (Merabishvili) Lodséoggemml Boboo-
®3w0g3, 72508/13, 28 6(*)33?)3(4)0, 2017, 222.

41 69003 Lgbgeo (Nedim Sener) oyédgorol Bobooco-
dgg, 38270/11, 8 ogemoloe, 2014, 113.

42 W v. 333030600[} Boboomdeogg, 14379/88, 26 0obgo-
&0, 1993, 30.

43 bmommglze (Khodorkovsky) émlgmoel Bobooco-
30y, 5829/04, 31 8sobo, 2011, 193.

m9d9oL, GMIJMHB] EOYOHOOMO0MOE FMLO-
00OHOMg EOGMBIYOO 9M339maL Mmmbobdo-
900L godmynbgdabd Jgi3emoL 0b goygdogoolL
0930 gdEM0O0d0n. 08 boBoemdo LLLZ-0L 206-
9 9gbmo dg99LO003Y0d 3MB396(300L 39-5 Y-
bemobL 39-3 39694HoL FMMbM3zbydL.

LLLZ-0L 206-g dgbemolL MObOLTOE, ©o-
330L dboMaL B0gE dM339MOL MMBboLdogdoL
3933m0L 06 goygdagooL MOMO0dY YOOa™M3-
mmo00m  LOLOFOOMMMLMZ0L 03O MZOL
690003096 EOHML 0MZ0MOLENBYOL, FOaz?MVD
00 306OMO0m, MM godmamgbomod MHo0dY
0boMO goMYamYod dM339m0L MMboLJNYdOL
30oLOLOBFOE. LOJOOMZgM™ML  LoLbMOL
LOTOOMMOL LO3OMEALM ZMIJLO OE30L
0boMmob 3096 dbomo goMmydmgooL BoM©ag-
6oL goMadg 0M339moL MMBOLANYdOL OEO-
LOBE3OL OGO 0M30MOLBNBYdL, GOE bIoMO,
0mmdYOHIYML bEoL ©OE30L dboMolb dog
©0Y9gbgo3mo  FPodamImMMoOnL 390930,
0M339m0L MmbobdogooL gooLobizolL dg-
LOJENYOMMBOOD.

4.1 dodomazob bogythmby

0O30060L JBREYOOMO 93OM3YI0 LOLO-
30OHMmMM 3O Jdomo3L 0LYM FoEFMAOL, HMEO
B060LBOGNO 3O0HNGO MO, HMZMM (3 OM3ZIMOL
MmmboLJNYdY, EOLOdIMYOPYMOO B03dM30L
LOGOMbOL OGLYdMdOm 0bY, H™MA 303dOEM30L
LOGGOMbg  FOFOOHMMILYINO  OOHOMOHdOL
LOAdBoMO O TYLOJM™ LOLFIMOL LODZOB-
Hom. 0GHOMOYd0L LOBJ0T O FgLOdVTNLOE,
d9LodmMm 330360 LOLEGMMO, MgMa30bhHIG0
306MHg0madoo, 30gMmOd 06 dMab LOgdoMaLO,
O®MI OoLOdYOIML 3oMolL Fogh T03dOEM30L
LOGWGOMbY. 0JgEOb FOIMIOBOGY, 93O ™M3Y-
a0 LOLOTOGMENM VEEaYoL, M3 dLYm THo-
®b39390380, 30600 30H0IOMO0T0 YO®bO OO
0oL 3OO IGOYMO O 3MB396300L 39-5
dgbmab 89-3 3x694HL 960600MAMY3YOO*.

06 0MHLYOMAL 30GOL dodomMmaoLb Loxm-
obob ©o3EaYco dmaoo 3M0HIM0Y3900%.

44 doboembyzo (Mikhalchuk) &ybgool  BoboomBeoga,
33803/04, 23 s360cemo, 2015, 53-59.

45 ghgemogéo (Letellier) Loagéobggoral BoboomBoga,
12369/86, 26 ogbobo, 1991, 83.
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3030m30L Logdmbg YbO JgBROLEIGL 3337
mMOB0YMH RBOJHMOYOMO6 ghmoE, GMIMY-
00MO(3 06 OEOLAHYOYdO 303OoM30L LOWM-
mbob dOOLYOMOO OB gL Logdmby 08HbO®
106033690m™ 096900, HM3 396 OOLOdYMHOY-
00 606oLBOGO 3OHOTGMOOL OAMYYH9d0L Y-
(30eIOMMOO*C,

3000m30L Loy mbg oY FgBOLEIL 0d
ROJHMMHd0L ghoemTo, HMIMYO0E OOHOMOI-
09m0L 30O M36900L, 3oL GOV, dEZOMLO-
3om3M709mL, LOJTNOBMOOL, JMBYdOL, MEOLL
©0 LOYODOIMGOLM 3MBAHOIHIOL Y30330OHI-
00. 03M9M39, Y39emMo 03 goMmadmyooL, HMAg-
M0 306L LoLbEMAOL LHFIGOMIHd®HNZ0 H360L
9394060LMOL  ©303800MgOLY. BORMOD (3039
OMYOYMO O3 9OHMO OMHYIMYOOL dMOLYOMOY,
MO30LMOZOME, OO VTGO IOL 3OHOIOMdOL
308mMYygbgooL. ymaggm 3mb3mohac 398mbao-
3030 LOGGOMby BMHENOOObMBOT0 YOO TJg®wo-
LEIL O FOOBOMNBYOIY™M 0gboL, My GOIOY-
60 00mY30 MOMMHYI0 dLYHMO FOoMGIMYOO
3060L 3030mM30L 30GVOYEOL  LOWYIZGL*E.
390L00030LO MGAO6ML 30gMH FOMYOYINO FOEO-
BY3900go0, MHMIIE03 YM3IM3ZoM0 3obdo-
OHgdoL goMydy Jodmmbydmo o LHIGgmMHO-
390 0Ma»RdgbhoE00m dLOdYMYOL dodoemzalL
LOGTOMbOL OOLYOMBOL, 3MWB396(300L 89-5 3Y-
bemob 89-3 3369HL 960600MBY3YOO*°.

dyomo LOEbmaMadgmo dEaOMOL OM-
Jombo MO30LMOZOE OM JaboL d0domzal Lo-
@OH®MbyL®. d0dom30L Logdmby 03eMgoL 3o-
HodOM®O0d0 yoxyboL bobaOIMOgMOOLMOL
9OmMOEY!. MHMEOILOE OMLYdMOL dbmMmMM™mE
3030m30L O LOLOFOG MM 3OM(39LDY oM
300MmE3boYo0L Lowdmby, EO3OHNIGMYOIM™O
3060 360 omO30LYBMOIL BOBOLEOGO 3o-

46 306Bg63m  (Panchenko) énbgmol  Boboomdogy,
45100/98, 8 3sabo, 2005, 106; 3sbly&o (Mansur)
coné)daooob Bobsomdeogg, 16026/90, 8 ogbolo, 1995,
55

47 dghogge (Becciev) 8memmgol 6gLdndamo ol Boboo-
®3w93, 9190/03, 4 oodo«)abgt‘m, 2005, 58.

48 ghgemogéo (Letellier) Loayéobggool BoboomBeoga,
12369/86, 26 ogbolo, 1991, 83.

49 00dcmblzo (Jablonski) 3menmbgomol Boboswm8oga,
33492/96, 21 093993960, 2000, 63.

50 Unpewomys  (Sulaoja)  gbdhmbgorol
55939/00, 15 ongdgérgocmo, 2005, 64.

51 bmodoobhgtre (Neumeister) ogbhtoob BoboomBeoga,
1936/63, 27 ogbolo, 1968, 10.

Boboomdogg,

HodGO™Md0LEVL, My FoLodmgdgemod LOLOTO-
OoOme 3OHME9LBY 306H0L FOTMLOHELOYdOL
9BMYb3amYm@BO LBZO BOZIYOOTYIDdOY®-
390 LOTYOMYOOM*2. 0FOZOOMIYMO® OJ(30-
mMydgmMOd MOBOBMT0MHO0L 3MH06(3030L O-
(330. 30(H0FOMBOL BOE3MOE W™ dLYdIJo
0M339m0L  MmboLbdngdgdoL  godmygbgoolL
890mbgn30d0, LOLOFOOMHMMIN odMm(bOY-
00L O LOMOBOO® J(3930L YBDGHY639eMIYMABO
mmMboLJ0Hd900 YOO 0YmML GYJOMOLHYMO O
J9LOYMYOOEO. 030 OO YOO 0yML 03@Y-
6O OHMYMO O EOYIMI39Mm0, HM3 MOZ0-
LYIBMYO0L BIBWYEZOLEVE FOMOZOLYBINY-
00L dOG0MOEO VBGO O0IOMFML*.

Logdogdg—Ahmet Ozkan and others v. Turkey,
9360 M37MaAd LOELOFOOMHMMA gob3vMHY, H™M3
307bgo30@ 030LY, OMAI oMo gMdg3L 0Mo-
MO 9OIYOMEOO HgOHMMOdATo o LOYIgdy 3oL
B60600M393 3Yom0o 3H30(3909MY0900 OGOLY-
0MOY, OOMBOJocmoL LobgmdBoxym JYIod-
6H®mgo0L LOLOTOGOMMML d0gM 30HIOHMOOL
3obobagmdmn3900L LoxyydgzmoOE dbmMME
06HOMEAdoL Lododg O dYyodo IH30(3E90Y-
mM90900 0Ym 30M0MYOYMO, MHOE OO0060L
JBRYOOMO 9360 M3HMO LOLOTOIOOMML Od-
®om, gobamdmdo 30hHodOMOdL o6 0do-
GOOMAdEO. 0Mbbm LOJIgdg OEVTNO6OL
JBRMIYOOMO 93OH™M3Ymo 3mbzgboolL 39-5 8-
bemob 99-3 376gHoL OMM3930 EOaNbE.%

LOgO9dg — Lelievre v. Belgium 936H™m3670ma0
LOLOBOOIMINMYOTd 30OHL 3oHNdGMOOL Tgy-
BOOOIL 00 LOJWYJIZMOm, H™MA FOL OOOMO®
9090mEO  3d0dg  ©ObOTOYMYd0L  HoYbo.
9OHM369m3d LOLOTOGMMM®MA 300hbod, GH™MA3
©0603079m0L LOAJN3OL O™ FOMOMMO 0YM 30-
0oL d03om30L MHoLZ0. 08 bomwydzmom ghm-
3690m30 LOLOFOGMMMM®MI OGOE 30 dobobomo
0M339m0L  MMBboLANgdOL  dEMHYOHBODH IO
LObOL goaMYnbadoL Logomba, GHOE 93O M3Y-
30 LOLOTOGOMMA 3MB396(300L d9-5 dbemaLy
09-3 33694MHoL COMM3930® 300HBNO.

52 8960003g0cmo (Merabishvili) bogséoggemml Boboo-
®30g3, 72508/13, 28 6«:386360, 2017, 223.

53 ®Bobzo  (Trzaska)  3meombgool  Boboomdwogg,
25792/94, 11 ogemobe, 2000, 223.

54 0339 mbzobo (Ahmet Ozkan) oyédgerol Bobooco-
303, 21689/93, 6 o360cmo, 397-398

55 mgmogeyg  (Lelievre)  dgemgool  Boboodggy,
11287/03, 8 bg8dg6a, 2007.

00306 0300060



150

#14, 3s0bo,2020

00306 0300060

3™0b3906(300L 39-5 dgbemolb 39-3 3ybdmo
0 3900900 0LY 0g69L dMIIYI0, HOMIML
030 33839009L 30H03GOMBOL, 03 30OHMO0M, 1Y
00L0 bobaOIMO3MOd FOM3399M 39OHr0MOdY
39(HbobL oM goaMdamEo. LOLOIOONM bYg-
moLYBRMYOOT EOTOFIMJOMMOE YOO OOdO-
HoOM™L 3ohHodOHMOo0L b6dabBoghHo 39Mom-
©0, MG 06 Y6V bobdm3mg 0ymL 030.%

LOJIgdg — Kostadinov v. Bulgaria, LOEOEG
30MOL dOOMOE JOIJOMEO dOM(330 OIVAd0-
09090 30MY3mY09030, AbMmMMEO dHOMOY-
0oL LOBdNBOL LOWYJZ39MDdg dEOMMOYOYIOL
B6060LBOGO OHNIOIMOO 93O M3YMO 3MB3906-
300b 89-5 3gbmob 89-3 3969H0L EOOM330©
0g6o 30hBgM0°.

4.2 dotommadbogzyemgoob

aubbmbzogmadoado Botgzolb

bogytonby

30OMMALOFYMHdOL gobbm®MF0gMadodo
BOMY30L LOBOMbY 3O0HNIOMOOL FO3MY969-
00L 9O m-96HM0 yzgmody bdoMHo godmyy-
690000 LOWYI39M0O. LOGOHMby Tgodmagdo
300Mm3mobab dmBagdyg Bgdmdgdgadodo,
0(hH3039079m™mad900L goboaxMgoodo o Lb3o
J090909030.

30OHOMALOFYMGO0L FOBLMGF0HMYdOT0
ho®m930L Logdmby 06 PoO FgROLEIL M-
LOENMEYBHMO FZOEMO LOLFJMOL ghoendo,
0M 36O @OYBYIOML dOLHGOIHY™m Lo YJ-
30M90L O 06(HJ0oHOIH 30MOYIOL. 030 YOO
9®rYdbgdom@aL  3MB3MghIMmo Lo MboL
©030@OLHIMYOIM BOJHIOL ©O dH30(390I-
mgdgoLE. FOOHMEMALOFYMYO0L FobbmM(30-
9em900do HoM®gzoL boxgmmby o6 Jgodmgdd
©Oa960mm 0g60L OHLOdYMHdGMO ZObEbO-
©90900L LOBYAZIMBY™.

Logogdg — Merabishvili v. Georgia, 936 ®-
3930 LOLOFVGOMM™MA doohbod, ™3 J9o-
©a3mado gobaaboadmol 3096 BobobBOMO

56 dgmmbggo  (Belchev) dnemgotrgmol  BoboomBeoga,
39270/98, 8 s3&oncemoa, 2004, 82.

57 3bboobmgo (Kostadinov) 3nemgoégool Bobooco-
dgg, 55712/00, 7 m333630@o, 2008, 78-80.

58 3g6080dgocmo (Merabishvili) Lodoséoggemml Boboo-
®3c0g3, 72508/13, 28 6(*)33?)3(4)0, 2017, 224.

59 ogopydes (Patsuria) Logotroggemml Boboomdoga,
30779/04, 6 bmgddgére, 2007, 71

3003 ™MdOL gogmdgmadol bogoeOmyod Lo-
JoOH™M39emmL 9O M367M0 LOLOFIOHMYd0L
3096 06 0960 LOMOBOME EOLOOYMYOYO.
39Mdm@, 6060LBIGO 30O MOOL ZOOMYY69-
00006 4 Mm30L goL3MOL 93a™M3 MdOEMOLOL
LOJOEOGMm LOLOBOOMMME 06 EOOLOdYMO
B60b6oLBOGO 30H0TGOMOOL oaMdgmgool Lo-
goOH™MYd0 O gobdoMHg09060L oMadg Jmbemo
0G0 03m03006HL BobOLEO®O 3ODHIOIMOOL
30GO0mmo J9(33ModY. 08 ggmbom LOLOTO-
HoOmmI 3mb3gbiE0ob 39-5 dgbemob 89-3 396-
JHobL EOMOM3930 OO0V,

300md0go0L LOBYOL ghHo3ddy, FOGOMMAILO-
$3am900L gobbm®(309mMod0LMZOL dGOMEY-
09mab 3096 bygemob 393moL Lo mbyd Jg-
LOJEN MO VOO MNML 30MHOL 3OHIDMdOT0
yoxbo. myd3o, 9oL 3981093, oG Y3gmo Lo-
300mdogom  3MJAgEadd  EOLGYMYOYMOY,
9030300996960 F9aMm3goymas, 8mBagY-
00 EOZOMbIYMBO 0GN0V6, gL LOWYIZgIMO OG-
9 9306MH Mo bEYoo @O dbgmoo LOJYOOGO
0mB3gnddY BYIMI39Id0L MOZ0OL d(EOMY-
00L LOWIYJIZMOm EO3OHNTGYO0L OTMYHbY-
(ol o7s MM

0O30060L JBMGOOMO 9I3OM3YMAd LO-
LOFOOOXMMI LOJAgdg — Aleksandr Makarov
v. Russia 03Lggmo ymxzomo ;obodmgomonlL
30MoL 3096 mogoLo LOALObYMYOG030 o-
30m9600 FOOHMMILOZHYMIGOOL ZOBbMG®(309-
agoobmzoLb bgmolb Jgdmolb Loxgdmbolb dg-
goLYdOdY. 93 M3 MO LOLOJOOMM®ML d0g
0603369mm™360@ 0gbo 30HBgYMO ob Bogho,
M3 303060Mm30 BoboLBIGDO 3oHTGMO0L Tg-
BOOOYO0L dMIHeHOLMZOL VMOG oym J.¢h™-
oLbgoL 39cdo O dmBIggddg ByaO3MmMabaL
0mbaboL MZOEMLOBGOLOM LOZTOEGOLOE O
0760 30hbggmmo oL WOgHo, H™M3 gobaxbowy-
090, HMaMO3 YyOBommo 3gMo H9a03cmMYoOL
0mobOobd d0LEOT0 OI390IOONHdOT0
dym@ 3mBIng0H.52

Logogdg — Mikiashvili v. Georgia, LOJ3gdY,

60 dg6o80dgocma (Merabishvili) Lodséroggemml Boboo-
®3w93, 72508/13, 14 ogbolo, 2016, 89-92.

61 933960 anbggo (Yevgeniy Gusev) 6nlgool Bobooco-
dcogg, 28020/05, 5 @33335360, 2013, 87.

62 o gqgLobotrg 3o 306mgo (Aleksandr Makarov) éybg-
o0l Boboomdwogg, 15217/07, 12 306(1)0, 2009, 129-
130.
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30633boYd9mM0o LOFOOIMOMOOIBFOZ MMFO-
BMydmMOb B0BOIYMO O30MHOL30MYO0L WOg-
H29 0960 03039090, oL godmE LOLOTO-
O™ 50bOLEOGO 3OHOTOMOO JGYIBROOO.
0O30060L JBMIdOMO 93OM3YMIO LOLO-
30OHMIMM3 goodoo®mo FoobobgmaBoxwmyo-
030 LOLOFOOMHEML AMLODHGYOO 0T0L MOM-
0009, OMI 3omO30LIBMYd0L Fgombgzn30d0,
30633boYd9MmL Jggdmm BgIMJIgEIdd MO-
300 893MOMYODY, M MIMYdo gobaEbowYo-
mob 3096 LOZOGOIOM®M EOBOTOYMOL HOY-
6oL JggLBGBY6. 93 M3PMO LOLOTOGHME ML
0dGmom, dbaogLo goMmadmndgdol EOML, go-
633bOYdMmOL Jogh dmMBEIYYddy Bgomdoy-
©9000L F9LOdMYOMMBL O® Fg0dmyod, HMI
300moMmo3bmb O dgLOdVANLOE, VMB0I6Y-
mo LOGOMbY GJoMYOHO 0ym. OVINOHOL
JBRMIYOOMO 93 ™m3PMAd LOLOFOGHMEN M3 Jo-
0hB00, HM3 JooLOLYEMIBOBMYIGH030 LOLO-
30HMMML VMaY3gbho dmMBIxIddY BgI™MJdg-
©900L LOGOMbOL MOMOOBY, VTIOMMHOEO
30H0L  30(H0dMMOOT0  ymxyboL 3oMazgmmo
LOT0 M30L 3o6IOZMMOOT0 O FgLOdVTNLOE,
OANMO OO 3JMBEO OOT0O60L JBPIJOOMO
936MHM3ymo 3mb3gbnalb 99-5.3 3gbamol o-
O®3930L%.
®0oL30, OMIgM3IOE Jgbodemmd dMBIGMO
h396909080 (33em0Mgdg00 odmabzomL, dg-
LOIMYOgMNO ZObEAL 0OHOMEIdYIMOL Fo-
®O30LYBRENYOOH JOOHOL MJdaL Lowrydzgmo.
MPIEO, @OMOL 3OLEMOLMOL 9O MO, IMBIY-
MO 0OHVYOMO O30mMba0L J93Ya, dmBIgYo-
?9 H99MJ39900L HobZo Jgbodemmo 393 30M-
©9L O J98a™3T0 LOYOOME FOJMgL.
dy6moLdogdob 8odo, bdoMo Tgodmny-
00 LOZIO®OLO 0ymL EOT0BYOYMO 3MB3Y-
900Lm30L, M3 LOgGOOMEO Jodho ®J306
LOLLENOLLOFOGOMEMBOGHIMYOOT0 0mbobo-
mMamOOdg. 06306H0330LOBY300 08 dMBIGMO
JLOWOMbMgdd, GHMAMYdIdE 339 90LEIL
h39690900 @0bIELOYOMOL  B0BOOMBWI3,
03Mgmz3g L3O dMBIggo0L LYGO30eMO TMIO-
30em3do 30L396 H39g6900. LOLOTOGOMMM3T O3

63 dogdoodgocmo bodoGmggemmb Bobosmrgg (Mikiashvili
v. Georgia), 18996/06, 9 0sbgotre, 2013, 104.

64 ghgemogéo (Letellier) Logyérobggorol BoboomBeoga,
12369/86, 26 ogbolo, 1991, 83.

ROIJHOOGOLO O OOMEOYOPYMOL JRBRMGOOL
dm®0L BMBOLEMOMOO YOO OO(3ZOLE.

4.3 dbomo obodoygmob

Rhoabob bogytrmby

0M339m0L  MmMBoLdogdolb Lobom Bobo-
LBOGO 3OHOIDMOOL godmMmygbgd0L g m-9bm
LO®WYJZgML dbOoMO EOBOJOPMOL HOYbOL
LogOmbg BOGMAMOEJoL. 03 LOWGO®MbOL
F9x3oLydabOL, 8608369(mMmM30600, LOLOTO-
Oommdo Bohoaggbomo 3hH30(3903mmYo9d0
06HOMEOAdYemolL 3096 ©OBOTOPYMHOGH030
LOJB0OBMBOL OaMdgemaddol BoMMOE d0o-
6036900©9L. 3™mb3906(300L 39-5 FYoemoL LHo-
boM®H0 3xmobb3mMoL, GM3 3ohH0dOMO0L
F9LO@WOOHEOMOE Lodgohmo  obomo  EoO-
60dogmobL HoaboL dMAOBLBOZYdgMO 0bLY-
M0 JHYJocmho goMgdmadgdol BOGHIMmEOanbo,
OMIgMmMO 30bgEO30MOE OBOTOYIMHOH030
LOJFNObMOOL ZoaMdgmgooL dM339mO dbm-
MOEO 30H0IOMd0m 096900 FgLOJMYdgO.
0L dMLODHGYOO, OMT EVLOTOYMHdD030 LOY-
3006MO0L 3oagmdgemyoolL vM339md 3bMmMME
300G mdom 0MoL FgLbodmgdgmo, 39ymo3-
LY VEOOTNVBOL YW GOOMO 93O MY O
LOLOTIOOMML  3MY39EIbHIM™  LOTOOMO-
MMO6e,

domO@MOMmN30  Obodogmol  Hoybo
®O30LMOZ0 OO BOGIMOEIOoL JHYJO Jo-
690myooL, MmI 3060 obomm ©O6OTOYML
hO0ABL. EOBOTOYIMOL 0169009 F0MOMYOO
OOLHGOIHYOO O VLOMO EOBOTOIYMOL Ho-
09600 LOGTOMbaL O VTOOMENYOL. 3LaozLO
033900000, 3H30Ead0L H3oGdmoL 3gocHybYy-
00 bEYdO O dOOMEIOPML YB93L VIHZOEM™L
30L0 gomO30LYBMILOL LOLOGORJOMMED M-
LYdIMO F0BYHYOOL MOMOODY, BO(E TYYMOZ-
L9OgEMNO 3Mb396(300L 39-5 FgbemaL 39-3 396~
JHoL LHOBPOOMMOLE’.

06HOMOE JgMoEbymo @obodogmolb Lo-
®}YI39mdy obomo ©ObOIogmolL HOHBaLY

65 ben3obo (Sopin) EyLgeel a3geegesoolb BoboomBoga,
57319/10, 18 093993960, 2012, 44.

66 ©6dgobo  (Dragin)  bmé&gsdool
75068/12, 24 ogemabo, 2014, 114.

67 d03mgo (Bykov) énbgomal Boboswm8rogg, 4378/02, 10
o6, 2009, 64.

Boboomdogg.
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O  B0OHMMALOFYIIMYdOL  obbmMEogemyg-
o0bmgolb bgmob Jgdmob Gob3Hddy dLFY-
MmMmOd OEOT00bOL JBMIGOOMO 93O M3YMO
LOLOFOOHOMMLMZOL VOLHGVIHIT boLOOML
OHOMYOL O OVTNVBOL JBMIOOMO 93O ™M3Y-
o 3mb3gbiEooL 39-5 dgbamol 89-3 33x6gbHom
Smmbmzbomo @OLOdIMYdIYMO 3OH0dGD™MAOL
dmmbm3690L 396 0330YMBOMYOLE.

936:™m33m0  LOLOJOOHOIMNM OGOHOMOE Bo-
MHEagb0mo gogogoob LO3JNTgL O domo-
OMOM03 boLoomML 3603369mMMBOL ©60590L
03039000 LAHOOODBY®. VTOLMOL, HMYLOG
306H0M O3HMIODHYMHO® FodMMoEbymod go-
33990 39H3MM00L EO6OTOYMYdMOL do-
30O ®MY0030 O 30H0TOMOO J30OHMOMED JOO
094690 F9ROG®YdYMO, OEOT0O6OL JBRMg-
00MO 9360 Mm37 MmO LOLOFOGMM™M dEaIoL 39-
5.3 3gbmab OGO M39300L.

0O300060L JBMIGOOMO 93O M3YM LOLO-
30OHOMML OHVYO® LOYFGH 0g30 BOdLEgIMO
000LMOLb  EVZV3ToMgdom, FOMZOMOLBNODY-
09 6O 0gboL My OGO BOLOTIGO MMM
0M339m0L MmmbobdogooLb Lobom BoboLBIGO
30(H03OMB0L JgBROOOYO0LOL. OBOTOYIOL
bgmobmmo HhoaboLMOL O30330Mgd0m 30-
0oL BOOLYM 3bMzEHYOOdY FoMOMYdd LOZDO-
®HoLO 06 OMHOL FObMOZ30LYWBMIOODG JoPab
LOMJBgEOE™.

BOLOTOIO MM MOOL FoMm30mM0LBNbYdOL 37-
mbom, dbomo O66IOYMOL HOYHOL LOB®-
®bgLMOL B03OOHMYO0m, ZOLOMZOMOLBDY-

68 A.B. 36363000[) Boboomdeogg, 33292/09, 16 5360~
o, 2013, 23-26; coozohm8o oo Lbggdo (Lakatos
and others) bgébamob Bobsomdeogg, 3363/08, 7 oo-
63060, 2014, 97.

69 3038000, d33emgmmds  od53dodgdgem 6060-
dmgdgddo (s80Gmga Embgool Boboomdogg ( Amirov
v. Russia ), gobogbocoo no. 51857/13, scood00bols
1RE0gBoms ggem3nemo Lobedsémenmb 2014 Bemal
27 bmgdd&ol  goobygghommgdol  3nbdho  104);
50300600 B398, goB8mbolyocol Bomgdol 808-
Goon (o65(hgdmgo mlgamal Boboswmdrogg ( Artemov
v. Russia ), gobogbocoo no. 14945/03, ocood00bols
103E0g8oms ggem3nemo LobedsGmenmb 2014 Bemal
3 9360mal gocoBygghoemgdel 3nbdho 73); ocs8o-
obol dmhopgde, Rogboemo 06)036006%0[1, 33n30L
3096, ©0853d0dgdgem gocgdmgdgddn (bemmoggo 6-
Lgorob Boboomdeogg ( Khloyev v. Russia ), gobogbsoco
no. 46404/13, sodoobal ypemgdsms 336«)33@0
Lobodotraremmb 2015 Bemolb 5 ongdgégemol gocoo-
Byg9thocmgoal 3nbdhe 98) oo Lbg.

70 doyemgeo  (Muller)  Looggerobggool  BoboomBeoga,
21802/93, 17 3o, 1997.

090 O J9LOBOLYdIMNOO 0L, MY BVIEHOOE
d90dm 900 dOMY HoYBtoMo OBOTOYMYd0L
89067500 dbOM dHOMOYdOLMOD LOFJNTOLO
©0 bobLOOMOL dobgzom™.

6og d90mbzn39ddo, LOJAoL ghmo 3Mb-
3O9HImo goMgdmygod dgLododobLOd VM339-
®oL OMboLJNYo0L ®OIEH60Tg LO®WYJZ3-
0ob6 3000 mMYovdn @O  F9PJdmaogmmoo
aLFIEMMOOLOL 03 OMYIMYOOOL (FOM-(30M-
39 30bbomgo. 03 3gmbom, 8603369 M30600
30060mMOdEAL, MOIIbOE® dLOdYMIOL EoO-
6030gmoL MGaobodgoymo boboomao Hmam-
M3 0mB3ggddg B93mgddgadaby O AH30(B9-
0990950l goboan®gooL LomwGmbyL, oLY
0boMO OBOTOIYMOL hoHboL LoGH;MbIL.

,0O306009079m0 OBOTJOYMOL hHoIgbaL
©oLOdIMYOYMO  30GMOIYOOL  VBLYdMOOLOL,
3OMEgLOL BBOGAMYOgI MEFObMgOL Bob
0603369mm3000 LOGMPYMIGO0 JOMOGOOM
LbgoEOLbgd ByoOMYdoEOL IHZ0EIOIMY-
0900L 3M3M390030, BOJHIO0L EOEaoOLO
@O 333x30L Lb3zOOLbZL B93MaL 3oLYLOL-
3390 m0o0L boGoLbOL gobLOBMZGHOT0. LM
090mbg3939030, 0GHOMEOYOIIMYO0L gOHMIO-
6900mM0b O LHZO 30MYdMOD 3MBbHOIHDdY do-
696930003 BYEOIbYLZIMMOdLS ©O 8Y-
dm©30L dgodmadd 0MOLAdOMO 360T369M MO
39dmboalb domo 3030m30L, 3H30(390IMMY09-
00L  3oboEAEYIMYOO/BOIMNZ0E00L @O MO
0mo30M00, dmMBINqodY BYIMI3gadaL MmoOg0-
@006 dLOEOEYOMOE 2. ,,0mM339M0L WMBOLJN-
900L LObo® 3ohHIOMOOL FJBROODIOOLMZOL
LOZIOGOLO 06 OHOL oL @Wodho, HMI 30O
mMaobodgdymo ©obodogmo hHooobo. 00
390mbgg30d0, LOLOFOGMMME dLY39, OO

3050m30mMoLBOBML OOOMEYOYMOL J(3930 O
306000 boLOOMOL L3O oMxaMYo9xdN“7s.

4.4. bogobhm BabMhogob ozo
LO05060Mm  BoL®ogoL PdGHY639emMYymBOL
90d60m, 306H0L 3030H®M 30(H0IOMOOL ZOOM-

71 Heoq3mgoBo  (Trifkovic) bemégogoob Boboowdwya,
36653/09, 6 bmgddgée, 2012, 126.

72 d0g&Bg0g3Lzo (Mierzejewski) 3memmbgool Bobooco-
dogg, 15612/13, 24 00353630@0, 2015, 42.

73 omgdLge 3o306mga ( Aleksey Makarov) 6nlgoel
Boboomdeogg,3223/07, 12 ogbolo, 2008, 50.



#14, may, 2020

153

490900, 030LIBMYo0L FgdLOYZOL JON-9-
OO0 Y43gmodg 3mbhHE®o39MLoYMmo LO®YJI39-

mM00“74, 3039790 30H9aMMH00L OBOTOYML
30L0 LOAJNB0EVL O dOLDY LOBMFODMYdOL

9094300000 3O3mMAOboM, I99demd 3O3M-
0630mL LOBMBOOMYOM030 OOJIEOMOd O
BoLEO03OL EOOM3930, OTOE dOM3399M™M0
396MH0mEO0L 306303tMM0O030, Jgbodmadgmad
B6060LBOG0 3O0HTIOMO0L odMYnbgdd doOTO-
HOMMLS. dVMB0TbYEO dMDH030 LOITOOOLOE
300h6930, MY 030 90Y4OMHdd BOJHdL, HMT-
mM9y003 OEOLAHYMHd96, O™MI JOoMOZ30LYBENY-
00L F9ndm0o BOTEINMOE® ZodM0B30ML LO-
BdmaoOmyocmozo BagLmogoL EOMM3930 ©O
LOFGOMbY(3 BYOMYB0O7C.

LOWOMby OO FgodmYoo JBYIBYOMEIL
03 dbommE BoyYygbgogmo dGMom©adolL
@O 0OE 3MLOMMEBYMO LOLEYEOL LOJZOB-
®9L. 030 06 6O F9BOLEIGL VOLHGOIHY-
MOE. 0JEOEHOIMMNY, @OLOOYMIOYINO 0YmL
oL, ®mI LOGOHMbOL MOZ30EOL6 VOE0MYdOL
95MY639MmYM@BO  JYYIMJOIM00 OM3ZINOL
0mbobdogdob LObom 3oHOTGOMOOL odmyy-
6900L goM O Lb3gd Lowydzmom. LoGROHMboL
®9omycO™mdaL FgxrzoLYdoLOL, gom3omoLBO-
69030 36O 0460L 0LYHMO BOJHMGYoo M-
3MMH030Y, Obodoymol 076900, doLo hHo-
©960L goMdmadgd0, dOOMEIYOLYEMOLY ©O
©OBOMHOMYdYMOL GBLoJMEMmaNy®Mo 3OIM-
006mH9gmod o Lbgo. Logwdmbolb Jgx3obgodo-
LOL, OPYBOMYOIMOO, ObOLOBMIOML LOBE-
®bob boLodMmO O bo®oLbO. gEO ™M O 03039
J09©900©006 godmanbodmy, Loxgdmbyg 3g-
LOJMYdgMOd  Lb3zOEOLDLZOIZVGO® 0g60L

74 Lonneke L., 2009. (May), Pre-Trial Detention: The
Presumption of Innocence and Article 5 of the
European Convention on Human Rights Cannot
and Does Not Limit its Increasing Use, European
Journal of Crime, Criminal Law and Criminal
Justice 17(2), p.177, https://www.researchgate.
net/publication/228295001_Pre-Trial_Detention__
The_Presumption_of Innocence_and_Article 5
of the_European_Convention_on_Human_Rights_
Cannot_and_Do_Not_Limit_its_Increasing_Use
(21.03.2019).

75 Guide on Article 5 of the European Convention
on Human Rights, Right to liberty and security,
Updated on 31 December 2018. P. 37, https://www.
echr.coe.int/Documents/Guide_Art 5 ENG.pdf

76 36gbBo3g  (Prencipe)  8mbogml  Boboodoggy,
43376/06, 16 mghm8dgeo, 2009, 79.

0mdgdgmo LbgoEOLbgd gMbogyd My Mgmo-
30396 $33039030 O LOBMZOOMYO0L LbZoO-
bbgo ;ygbgodo™.

LOFOO™m  BabMogoL  PBIGY63gmmYmRBOL
300060  3obLOZYM®Yd0m  GIMI306(HYH 0O
0O30060L WIYO6OBGEDH YN0 JBRMYd9O0L To-
LEOOGOZOO EOGOM3930LOL, HMFMGO(3OL, To-
3OMOMOE, MIOL EOBOTOIMO LOTMFoMmdgm
306OmoO 60600MAYa o Lb3zo™.

00306 0300060

5. a(@4330)0b PMBNLANTBAL
J@MOIMBa00ICN0) BM3A60OL
809(MYJ6JdY

0M339m0L MMB0LANYdOL F9ROODIOOLOL,
G9ma306hcmHo MmGMHaobmodo 30mMEOYOYMB0
06006 ObB0boMMB dSeMHeMBoH o Mmoo HMIHdO,
®O3 ©O303909m0 30MoL LOLOTOGOMMMT0
300MEboYdOL PBMPY639eMYmMBL™S. dMB0T6Y-
MO YOm0 3PmoLLIMIL 0O FbMmMME
3mbogmymm  goodo  3oLOJOOOMIdOL b
©0303909mM0L  3omoOz30LYIWIYOOL, VI,
0LA39, 030LOE, MM3 EO3V3909MMOL FOMOZ0-
LYIBMYOO T9LOAIYOIMNO 30OHMOOOMYOY-
M0 04mbL LOLOTOGMEMT0 30LO ZOM(bOY-
00L YBGmY639MMYMHBON®.

5.1 gofomb godmygbgdob

Bobodobhmogdo

936OmM3ymo  3mb3gboob 39-5 dgbmaL
39-3 39694Ho aoMobHhocmgoL J,mMagdoL godMo-
®Hg @O LOJIOL gobbomaoL gobdozmmdodo
306MHOML JgBROOHYdOL LOLOGORGOMMEO b Y-
00. O3 IBPO™ 006N Y00 LOLOIGO MM
a3obbomgo, 93mm3ymo LOLOTOGOMM®M F0-
GHOmML gOaMYn69d0L FMMbMZBOL dom JBH™
0boML yg9cuL.

77 Minimum standards for the Rights of the Accused
During Arrest/ Detention— http://www.arab-niaba.
org/publications/hr/jordan2/ eric2-e.pdf, 1.

78 8omob3mgobo o dmbbas 3o (Milankovic and Bosnak)
bm63a(boob Bobsomdeogg, 37762/12; 23530/13, 12
bgd@){ﬁbgéo, 2016, 154.

79 oeoenmgo (Idalov) éylgeal Bobosm8rogg, 5826/03,
22 3sabo, 2012, 140.

80 mgmoghg  (Lelievre)  dgemgool  Boboomdoggy,
11287/03, 31 3s6>¢o, 2018, 97.
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306HOML LOWPYI39MDBY FOMOZOLYBWENYdO-
B9 godob mJgdo JgLodmmyogm0d FbMEME

ombo LO®HIZMOL OOHLYHOMOOLOL: gL dMAL
0000m30L LOGWOMbY, BOGOHMEMALOFYMYO0L
306bm®m309Mad0d0 Ho®y3z0L LOGOHMbY, O-
6030gmOL OM339MOL O LOBMF O MIOPM030
B9LEG030L EOBE30L OIYEONYIMMOO.

3060ML AMOZOMN F0BOBNO PYOOHPYH639MYML
0MHOMOAdYOL  LOLOFOGHMMM  Fobbogo-
B9 aodmEbogdd @O d0Lo MEYOcMdY dLY3Y,
160 899L000390MEIYL OMBOTBHYM F0BOOUL.

0O30060L JBPMGOOMO 93OHM3YMTO LO-
LOTOOMMMA, LOJAgdg — Neumeister v. Austria,
OmIgmdoE LobgmIBog™m bymoLYBMYdO3
306HOML MEYOoMOO FOTMOMZOMO FbMMME
3069(3boadmMabomzol FgMoibymo BovboL
d0bgo30m, 3mb39b30oL dg-5 IgbemolL 39-3
339694hmob JgnLOdO3ME d00hB0L. FoMOME
30Mobhoo Yoo PBI®P639mymBOaL OGO
0MHOMEAdYMmOL 309¢ 80yYygbgoymmo Boobob
060BMOP®YOOL, 0MOTYE 0L EOLEMHOOL LOY-
0oL  gobbomzgodg. 3omou30LYIBRMYdOLMZ0L
dombmzbomo  goMobhoo oM  F90dmgdo
0MHOMEYdIML 080D 39 HZOOML V3OLEYO-
9L, ®oE JLogOHMbMgdoL gmMmbozmHYMO bo-
Mobbom OGOL PHOPY63gMYMBOMO.2" JoHOML
MObbY 0 6O 0yML F9HLOGOIMD TOMOMO
MEIbMO0L, HOMO MO300639 06 F90JaboL
SmMMO060 030LY, O™ dOHOMOYOPMO 396
796 3639mYymBL FoOHOIML goObOOL O by-
mMmm3696M0@ o70MmoLgL 3oL LOJOGHITNHO-
030 03M3OMIMOD.

306HOML MEYOoMOO JO6EO obOLODBMZGHML
000L d0bgE30m, MY MO OGOL OYEFOMYOgENO
LOLOTOO I M0 OdMEbOIOOL PYBOGY639™-
LOYMRBOE O OGO 030LMZ0L, HMAB JYOGOY639-
mymyomo 0gogLb  3madgbLooobmazolb dg-
LOdMM® 30LYbOLAZYOM MOV,

0O300060L JBMIGOOMO 93OM3YMAd LoO-
LOFOOOMMI LOYAgHg — Toshev v. Bulgaria,
30603boY, MMI GMOILOE OOEIo0MO0d
30GO0ML MOBbOL oEObEOL Jgydmadmmdaly

81 300633@00 3-» 339cemoadyg b., boemdsbromgo o., 2003.
bodotonggemmb  306068gdcmmdol  3gLsdoBolmds
50300b0b ogEmgdoms 336(‘033@0 306396300 o0
dobo mgdgoals bOoﬁ@oéogbmos, ., gg. 100.

82 0gobPy30  (Iwanczuk) 3meombgmol  Boboowmdeogg,
25196/94, 15 bmgddgéra, 2001, 66.

RBOIH0, 013390900, OOHOMOYOdIMOL d03o-
6o 09 bobob dVM339MOL MMBOLANYdOL gOIM-
496900. hmIg30L LOJIgTo g ™3679MAd LOLO-
00HOMMAI OO odmM033mM0d dMOMMEOYOYIOL
QB0bObLYGHO O JMbrd®030 FIMIOOHIMOO
@O 06 JgoLBogMmd FoMOML Jmbydom Pbi-
®Y639mymxz0L LOZombo. OGOMEIdYIML 06
39Jmbo LOLOFOOOMML 30gh FOBLOBMZMY-
mo  3oMOmL  goobEol  FgLOJdMMYOMMOO.
936 ™M37mad LOLOFOGOMM™MA 300H60d, ™A
306H0ML 3OOPLOIMMOOL ZOTM dOHOMOY-
09moL  30H03OMOOT0 ymmbo, MGMIGELOJ
0MHOJOMOMOMNZ ©ObOJogemdo 9goadMOO
oMomo, 3mbggbiooL 99-5 dgbemall dodbyOL
06 399LO00YOME O,

306O0ML MEYbMO0L  gobLOBM3GOLOL
160 39xR0LEIL 3OHNIGOL JMmbyodd O doLO
16mM09OHOMOd 00 30MHgOMOb, GMIMYO03
306H0mML  0bE0ob. LOLOIOOIMM™ME 3byE39-
MmO0d0 J6O 300mmML 0L, My GOOYbOE
BoM3MOag6L 30MHOML MObbOL EO3OMA30
06 030900 30M0L 3030MHmM LOJIOL dMI3®O
30L0 3o3MYELOIdMMO0L Jgdmbgzgzodo, 30-
00em30L L®Z0mobL LOZTOG®OL Fgd303909M™
BOJHmG®LE. FgLOdO3OLOE, ge™M3bymad Lo-
LOFOOOMMYETO LOMOBOOMEO YOO OOLO-
0900mb goMomL  3MB3MgHIMO MOYbMdOL
306LOBM3EOOL OYBFOMYOMMOO MOZOL FOEO-
6Y39h0m9d9030%° o 3bg39MmMMOddn HbEO
0000M6 0OHOMEYdYMOL BW0bOBLYMO Tgbod-
mMadMM0900 30MOML MOBLOL FOOLEOOLMOO
©03039060300m%. 0L BOghHo, HMI O3O3907-
mo ®HYod 3o0H0IGHMO030 oL J90aa, MOE3
0oL 0M339m0L WMBoLJNYoOL Lobom goMom
39980M©Y00, 300603690L 030Dg, HM3I ghm™-
36930 LOLOFOOOMYMB3Y LOMOBOO™ JY-
mobLYIOHom 06 gobLoOdM3MIL goHOML FgLo-
0030b0 MEYOEMOLY.

0OHOMOAdYINAd Jo6O F0OBMOML 9ghm3-

83 (h™3gg0  (Toshev)  dnemgocgorols
56308/00, 10 sggobhm, 2006, 69-72

84 goggo (Gafa) 3ocmhol BoboswmBrogg, 54335/14, 8
md@mabgéo, 2018, 70.

85 am6gogge (Georgieva) dnmgotgmol Boboomdwya,
16085/02, 3 mghm8sgéa, 2008, 15, 30-31.

86 goggo (Gafa) 3ocmhol BoboswmBrogg, 54335/14, 8
md@mabgéo, 2018, 70.

87 3memogmgobo  (Kolakovic)  8oemgol  Boboomdwgg,
76392/12, 19 ogbole, 2015, 72.

Boboom8eogga,
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630m LOLOOOHOMMM™ML BbTWMGMIOF0d MO30LO
Jmbgo®030 9aMIOMHgMO0L Jgbobgo, BHM3BY-
mo@3 LogodmyooLb Fgdmbagzodo Jgodmgoo
300mMBAYLEE. gLOdOTOLO, dobhobgxdOd0
160 00LObML, MYy MO MOBboL MEYbMO0m
3700am3MMdL 3oOHOML OAMYH69d0L dEO-
MOOIYMO @O LOLOTIO ML EOLOOYMYOO
OO MObboL oMOML MEYOMOOE FOBLO-
Bm3®oLOL.

»0OM3673m0  LOLOTOGMEMIgdo 0LYM039
3IMIMOA009000m Y60 IMY30EMb 30OHOML
MEY6MB0L LOMOBOOME ZOBLOBMZGOL LO-
30mbL, HMame 30hH0dOHMO0L goghdgmgoolL
0JE0M9OEMMd0L LOZoMbOL FoOBY39HOL .

5.2 dohodthmoob oghmdonyMmoo

dgoofado o bodohodbhm

aotMmom

,O030000L IBMIOOMO 93O ™M3YN0 LOLO-
dobhmmm 300hbg3L, O™ yzgmo ob 393mb3ag-
30, O®MEO 306HL 30H0TOMBY OZHMIOHIMO©
IROMEOY0Y, 89-5.3 Tgbammob BgymogLYdg-
mM0o. dLIMO 3OHOTOMOS EOJLOOYMYOIMOV,
6oaob FbmmmE 3ObMBOL BM®ANL 06 Ho-
3mYyom00909mo  3Mmogdhozol  LOXYJIZ3gmMdy
IROMEOY00. dLYM Fg3mbag39030, 30MOL EO-
JLOOYMPOMOE 9O MTY3d JBRMIOS 39-5.3.
agbmom JoMmPY639MYmBom 3oMHobhoodg —
09690 3omoOz30LIBMgOYo dobo LOJ3oL Fo-
Bbomz0L 3ob3d3MMOOT0“Y.

0O30060L YJWIYoOMO 93OM3YM3TO LO-
LOFOOHOMMI LOJOgdg — Caballero v. The
United Kingdom®' 08Lggmo 30036 ™Md0L
03hMAOHYOHO® F9ROGOOIO0L JgLOdOTOLMOO-
%9 936M3Ymmo 3mb396300L 39-5 dgbemob 39-3
33069HoL 30H690M06. 30HL, HMIGELYE 06O~
MO 9OIOMOO go7P3ohoycmgdodo, 3oMHo gmgao

88 Leach P., 2017. Taking a Case to the European
Court of Human Rights, Fourth Edition, p. 328.

89 (O™dgg0  (Toshev) dnemgotgorolb  Boboomdyy,
56308/00, 10 sggobhym, 2006, 68.

90 3¢qcoemodq 6., 2017. bodoémsgq:mb bogémm Lobo-
Boém@mgbob 3036) 5030060l ogEmgdomd 33600-
3o 3mbggbizool go8mygbgdol b(i)osqmé(ggbo, ).,
33 90-91.

91 3emo0g 3odoemgém (Clive Caballero) gogéoosbgdn-
o Lodgaamb BoboswmBrogy, 32819/96, 8 00363630-
o, 2000, 20-21.

306MHoMdg 306mMboL LOWYJIZ39MdY, B MIJMO3
30M0ML 3OJOMO3O ZoMOML EVB0T360L 03
3060mO 30306Om, HMIJEMMOE 0GOOMO JOI-
O0MOOM gobdMob 333mgmmmoddn, gobdMobo

933Mammo0l  33EIMMO0T0n, FOYBROMLO-
mM90gem  933MamMmMddd0, goy3oHhoycadoLY
O 3o930H0YM9o0L 3EOIMMO030. 93MM3Y-
M0 LOLOTOGMEML G063y dM3dLYby LObY-
mMIBOBMA OMOOMHO, HMI 306MBIYOMMOOL
O0MB0dbyemo  BMM3d  9B0bOOMIMIZJOMOO
3039633000 89-5.3 FgbML.

9360 M™M3YM3d  LOLOFOOOMMI 3ohndMO M-
00L 03HMBOHIYMHO® JgBROOHIO0L JgLoddT0-
LMOODY 3MB396(300L 5.3 TYbemolb FMmmbm-
3690m06 0dLFgMO Logadgdg — Labita v. Italy®2.
39Gdm@, obhomoob LoLbEMOL LHFOGMEOL
LOZOMEBEILM  3MmEadLo  0M30MoLBNbYOEY,
Om3 30hH0dO™MO0L JgBROO®IO0L OYBFOMId-
mmoO0L LOFOOHMYdPD030 3MYHPYT3(300 OM-
LYOdMOEO, H®MEILOE 30ML domwoolL 3LEo-
300 MGHAObOdOE0OL Bz ™mdd  HOIOMDO
0GHOMOE. 30Mm0MYdYM™ LOJFYHg 93O M3YMIS
LOLOTIO MM MA ZobdoGOHO, HIMI 3OH0IO M-
0o0L LOXYIZMOE BbMMME EVBVTOYMDBY
OOLHGOIHY™MO FOMOMYOO O 0L, HMI ghm-
369m30 LOLOTOGMEMYLdd O ToymomgL
0MObO0M 3MB3MHgHP™ 3oMHgdmdody, M ™MIY-
mMOo@B 3o633EboadMaL BbM0Ob FMIOBOMY
Lo Mbadg 39(HY39MmMadEO, 3MB396(3000L 5.3.
39bmolb AmmbMm3690L 9B06OOMBOHFIOMDO.

03hmAOMHYcmH0  30h0dGdM™mMdOL  godmyyby-
0oL 69000L30gm0 LOLHYTO MOZOLMOZOE® bY-
mmymiL 0EOd0060L JBREYOIOMO 93O MM
3Mb396(3000L 89-5.3 Igbemal FMbM369dL.

0O30060L JBRMGOOMO §GZOHM3YMO LOLO-
30OHM@mM™MA LOJ3gdg — Piruzyan v. Armenia, go-
630mHo, OMT oGOOML FIBROOEHOODY 3OOM-
63@YdMMO0m 3obLOBMIGYMO V3HMIODHIGO
0G0 LOLOBVGO MM ZMBHGOMEMOL 39Job0d-
3oL goMydy, 3MbzabEnoL 3g-5 dybemaolL 39-3
396gdhoL ©YdMYO9dMOL Jgymo3LYOYMNO%.

936MO™M3ymo 3mbzg6(300L 39-5 Igbemal 3g-3

92 modody (Labita) odoemool Bobsomdwogg, 26772/95,
6 v3&ocemo, 2000, 163-165.

93 ommozmgo  (llijkov)  dnemgetrgmol  Boboomdgg,
33977/96, 26 ogemobo, 2000, 56-59.

94 goéBasbo  (Piruzyan) ULem8bgorob  Bobootdogg,
33376/07, 26 Lgghgddgéo, 2012, 105.

00306 0300060
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39069MH0, 9OHM367m MGZo6MmgoL 030LMHHOL 3o-
MEYOIMIOOL, FobogINOYOYMO  3YMOLYY-
00 BOOHBOGHMHMB LOLOTIO MM 3OHMEgLYOO
9oL 899303, MO EOZOZIOYML OM3ZINOL
MmmboLJ0gdoL LObom JgaBROOO FOOHOM, MY-
930, 030 ®HYOL 30(H0IOMOOT0, HOOELL O
3939900 goMmOmL MOBbOL goobEO®.

LO3OHOTGOM ZoOHOML FoamMYgbydOLMOL
©0303306MH900m, 3mb3zgbi3oolb 39-5 dagbemol
09-3 33694 ™ob gnLO0VAMO LOJOOM3gMML
LOLObOL LOdOGMMOL LO3GMEgLM 3MOd-
LoL 39-200 dgbemob 39-6 BOBomO, HMIMOL
®060b3OEOE ,LOLOTOGHMMM 3OHMZYOHMEOOL
0700a3mAmmmdom o6 LOZIMOMO 0b0(30oO-
H030m, doGMomL godmygbgdolb PdGOY639-
amymxzob 30H600m 30H03OMOIOL JBROOOIOL
0OOMOYOYML, OHMIMOL F0FOOMOG OIM-
496907m00 0303900 LoLbmoOL LO3GME3Y-
L LOFOIOOMgO®030 0dxmgool MMBbOL-
dogoolb Lobom, 3oL 3096 LOJOOMIGMML
ogLhoEooL LOJBOLHGML FFOGHMZgMMONL
LRYO®MI0 930300 LOFIO ™M LOIOOMMOL
030070 306H0L — SOLGOHYMYdOL ghm3-
B0 00MHML LOEY3MBODH™ VBaOM0TDY go-
OHOML LOYMOE 06 BOBOMMOMN3 (0aMOa
06060390 50%-00L0) F9gHO603EY. ZOOHOML
39®HoboL dEOLAHYOIOL LOLOTOGHMM™M b
3OM3uhmbdo”.

L,0006030679m0 b®IOL MOBOLIV, Y39
00 J90mbzg30do, GMEILOE dGOMOYOYINO
03039079000 ©O LOLOJOOIMMMMA ZOOBY30-
HoO dgoMomL godmygbado, gL J3o60LZbgMO
109639 ymBom0d 3o0H0dOHMO0m. LLLZ-0L
09-200 9gbemoL 89-6 336gdho JIzgoL 3ogo-
96OMO0L 03hMAVHIMH0 JgBROOEIO0L dgLOd-
YoM MOdL, MOE 3mMb3gbnol d9-5 dgbamob
3mmbmzbgdL 960600M3IYa9d0.

00300 bmMAdHogm ©OMBYHYd Fom3o-
mobB0boOYMo  ©O303909cma  3oMob  393-
®bgg3030 3030M30L, ObOEMO EOBOTOYIOL
hoIboLY O FOGHMHMALOFYMIdOL ZOBbM-
®E09mad0d0 hoMgzoL 3mMBYHgdgmo MoLZY-
00, HOMOE gob30MHMOYOYMNO OZO3909(M0
306MH0L 3030 30MOML 3OHNIGMO0M JOHY6-

95 gog> (Gafa) doemdol  BoboowBrogg, 54335/14, 8
mdd)coabaé)o, 2018, 71; gmemozmgobo (Kolakovic) ds-
ool Boboomdrogg, 76392/12, 19 ogboboe, 2015, 74.

30MYOPO.  3MBIOIHIM OO OIOYINO
00006 ™M900m  3MB3GIHIMmo BOJHgooL go-
B6bom30L 9ndmgomMmMdOL 30HM0H0T0, 3ObM-
63YOMMOO 39HOLMOIL OOMZOMOLBNBYOL
0MB036m LOEWGOMbYmOL 03EO330MHOE, MMI
9L 306900 EOEYMBO 09696 MO30LIBRMYdOL
Mm30mb6907M0 JgdmIgm3z0L Moblzobaodb Zmb-
39633000 89-5.3 dgbemobL gLOdBINLO.

LOJOOM39MML  LOLbOL  LOJOGHMOL
LOSOMEILM 3MmEadLoL 39-200 dgbemolL 39-6
60BomOo 0m30mMOLBNbYdLL 3OHNIGDMAOL Lo-
LOGMRJOMME JOBMBOM FOMZOMOLBENBYOYI
3M9H33(3000L, MHOE dxmoLbIMOL 3hH30E9d0L
H306M0L dOOMOAdHMDBY 3OOODHOOOL — dEO-
MEOIOYM3O JoO 03H303ML 3OH0dGM ™ML
000063996MmbmmMd0. LOOZM TPbemo OGVLO-
06 303mbogmobLL 06 0M3OMOLBOBbYOL EoO-
303907m0 3060L 30306 FgBROOOIOYMO
306HOML 3OHNIO MM JOMHPYB39MYMBOEOD.

003300, 3035090 30MH0L 303OOHM
300Mmygb903ma g0MOmML 3oH0IOHMO0m Pdi-
M9639mymxzobob  bgmymayomod  3M6396-
3000L 89-5.3 3gbamoL MMbM36Y, 30HIOMOO
04mbL EOLOOYMYOYINO“S.

©abdaby

LOJOOM39MML  LOLbOL  LOJOGHMOL
LOSOMEILM 3MEadLo dM339maL MMbobdo-
900L a0dmygbgdol LOZObMBIadINMm M-
ao396ho3EooL BoBomdo dJoOHOMOO® JMb-
3963000 89-5 39bemL FgqLOOO3Y0O.

LOZOOMBAYOM™  EMbIdY Y3MOMO-
®903m00  3o0H0IOHMO0L, GMaMMHE ,90hmo-
@IOm0 LOTYoMmadolb® O P3oEIMgLO M-
600Ld0gd0L godmyg69060L BoBO3NOMOY00 ©O
00MABYIMHO30 LOWYIZMYd0. MOZ0LYBEdO-
LO O JLoWOHMbMadaL YJBYooL 8603309-
mMm306 3oMobH0oL BomIMOagoL LLLI-0L
198-9 dgbomo, HM3gmoE d>a90oL, HM3 dMo-
oYL 30H0IOMB OO Tgodmdo Fgaxo-
OHOML, MY EOLOLYMO Mya0H0dx®o 30dOOL

dombBg3o JgLodmadgmad Lbgo, BO3MadOE

96 349coemady 6., 2017. LogoGaggemmb LogéHom Lobodo-
é)m@mgbob 8006 500530060l ypEmgdome 3360’)3‘3@0
36396300l go8mygbgdols bOoGQoécbgbo, 0., 33.93.
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330360 mmbobdogdob godmygbgdom. LLL-
3-0L 206-9 3gbema oBgLYOL VM3ZaMOL M-
600d0gd0L godmynbgdal, 3oggdagool ob 3g3-
3emoL JgLobgd GMIMOE TFYOFOIMIMMBOU,
0Ly LOLOBOGMMML gdobhobgdoL EOLOdYMY-
00L 30MEAYdYMYdOL, BOE MOBb3gEOMOT0d
3™0b3963300L 39-5 AgbamolLy 39-3 3H6JHOL Lho-
BOOMOH™MOO.

LLLZ-0L 206-9 dgbemalL MOLbOLTOE, ©o-
330L 3bOGOL B0gd OVM3Z3aMOL OMBOLJNYdOL
3933™0L 06 3oygdago0L MOMOdY YOIOIM3T-
mmo0m  LOLOAOHMMLM30L  F0FOOHMZOL
690003096 EOHML 0MZOEMOLBNBYOL, Foa™Od
00 30MHMd0m, HMI OAMZMYH60M0d MO0
ObOMO goMmadmado 0m339moL mmbobdogdolL
3ooLOLOBFOE. LOJOOMZgM™L  LoLbMoL
LOTOOMMOL LO3OMEILM 3MEIJLO OE30L
dboGmob d0gem dbomo goMmxamadoL BOGOEAY-
60L goMadg 0mM339moL MMBOLANYIOL FOEO-
LOBE3OL OGO 0M30MOLBNBYLL, GOE bIoMo,
0mmHYOHYML bEoL EOE30L dbotob 30gd
©0Y9gb9o39mo  F9odamammonb 3909300,

MO03IMI0ImI:

0M339m0L MmMboLbd0gooL FoEoLobizolb dg-
LOJENYONMOOL.

LO3BOHNAG™M  oGOML  ZOIMYHbYOOLMOO
©0303d06M900m, 3mMb3gboolb 389-5 IybemoL
39-3 3909Hmob Fg7nLOdOIMO LOJOOM3GMML
LoLbMOL LOTOGOMAOL LO3OMEILM 3MEIT-
LOL 389-200 dgbemob 89-6 boBogmo, HMIYGMO3
333900 30H03OMO0L O3HMAdDH YN0 JgROGOOY-
000L JgLOdMYIMMOOL, MO 3Mb396(300L 39-5
39bmoLb AmmbM3690L 9B06OOMTDYFYOO.

307b9O30@ 030LO, HMI LOJOOMIGMM™ML
LOLbOL LOFOGMAOL LO3GOMEILM 3MEYJLO
doGomOO® d99LO003Y00 3Mb3gbiE00L 39-5
39bmom goMmobho®mgdgm ™mO30LIBRMYOOLY
@0 JLOGOHMLMYO0L JBRMIOOL O VEEI6L
30(H0dMMB0L, MMM J30EIMgLo  OM-
600LdogdoL dodmyygbgoolb 3GobiodL, 08603-
369mmm30600, GM®M3 LOLLMOL LOJOGMEMOL
LOSOMEBFILM 3ObMBIIdTNMOOL Tgoaman
©obgnbolb 30H60m, doLI0 LEOIYMYOBYMOO
0g6oL  083emgdgbhoMmgogmo  3mb3gbi00L
099-5 3gbmob LHOBE OGO (HYdO.
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RESUME

The present article — “The Analysis of the Recent Standards
of Applying Compulsory Measures according to the Case Law of
the European Court of Human Rights (The Analysis of the Criminal
Procedure Code of Georgia and its Compliance with the Case Law of
the European Court of Human Rights)” — discusses the recent case-law
of the European Court of Human Rights on Article 5 of the European
Convention together with the compliance of the Criminal Procedure
Code of Georgia in terms of applying compulsory measures. The
author explores the problematic aspects of Criminal Procedure Code
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of Georgia regarding the application of the compulsory measures,
such as arrest and bail. The article analyses the best practices and the
recent standards of the ECtHR, as well as imperfections of the Criminal
Procedure Code of Georgia.
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AJdVTAMO LOEIMOIM)
LO3IM®IoNL 306MBALANIMI)

™aJNa
(bodoMmnggemmb boudmdomogm

Jubmbdaommmoonb vbogmodo)

Bogmmm® o3bogmady
39330000 bogtodmEobm 16039(bodgHL COIHIEVbHN

bLA3306dM LOMY33BN: Mubobogymbgoo, 3ubmbobdogo,
bogobhmmoo

ddba3am0

3930mMamo MOBOLOZYGYOOL EOOAEIOOL LOIMJOomOJm LO-
30O ®MOMT0 OO 9603369MM0O0 0g3L. LOZOMbO MOBOTGOOM™M3Y
3bm3MHad0d0 3gho LOOBHIMILMO, 3060000 JMEOHB0BgOOL G-
30LEHGOE0O OMOL JBRMYSO-FM3OMIMOgOo0L BOMIMIJabgmo 0Y-
GoOYMmO @OgHo, OGMIGEoE 997MmmMagoL Jm®ob domo Jmbgdab
LAHOHILL OBLODBMBGHOZL O MEMBHE JOMO® MObOEbM3MdOL 39-
Gomdo, 0LY3g 3obgMmMBabgdoL POHM®ML (LLZ-0L 1151-9 dgbmo).
030LMOD, 3060006 FgIOM9MO JMbYdM030 YIOHMOYGOHMHMOHOOL
®930LH®OE0 LOBOgM™M LOFOOMEMOL dMBmLGE03700L LAgOH™-
(300, 60JObOMOTMN0300 030L OBLOBMI®Y, MY GO LHOHIYLO 0Jg3L
00 gmbyoolL, HMIgMmLOE 39xmEYggdo 9bhmOE 39936006. dLY3Y,
4600 m9o0L 30madd 06 16O oMhalb dggmamoll doMgoo dm-
BoBommgmdom 399abomo JmbgoolL LOFOOMMYoMm0gz0 LHODHYLO.
LOZOMbOL LOOBHYGGLM BLOGMY CLOBEVY, BOMI FJYOMIMO LOJMG-
B0obm 9O ®0gHOMBO L3YBZB0ZIM0 bOLOOMOLOd O LEMGYE vdo-
H™3 0mbodbIyemo LHOHOOL F0BO60O FYYIMIYIMO 0B O30YOMYEO0
O MObOBOOMO JmbgdoL LododmMadcmogo M9yz7000L dMangO MO
0L399HOL gobLOBMZMO.

60g3mmmd wbomody
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6ogmmmd wybomody

3déog bogmob d9dgbolb Hmymmo 3O M39-
YO0 3MmOgdhogzodo gobLogym®mgdom Oghy-
OMYM0O FJYOMIMO MOBOLOZYN®YOOLMOO
003033009000, HMEO FOOHMOMNO, BOJHM-
06030 M30MLOBGOLOM TJYOMIMNO MOBOLO-
33006H900 0MOLYOMOL, MPYFEO 0IOHOOYMOO
Jmbgoo dbmmmo ghmo Igymemol Lobgwm-
890 omGmo@bymo. gbg 080, doLOM339300,
HOMaM®00 BROGJHMOMH0Z3 ©O 0gHOOIY MO-
BoLOZYGYOOL FMGOL OTMZOEHYOIYMYdY,
LOLYMOMOG), HMIYJEMNO Y30MHOHILO O O
3O0bhg®0y30L godm. EOLO®AEI60d, MO 8603-
309mMO0 07g3L LoFOGO ™ MYaLHGL.

0MObO3MId 3MMOMITYOH0d dOOMIZ0L-
HOOMIOIMmMO  MOBOLOZYME®YOO, OMEILOJ
9ohHm-9ghHm0o  3ggmamg  dobo  3gxmMOlL  mo-
6bIAMdOL goModg oLbzoLgOdL PIG®O3 bogzmL
@O 030L JgLobgd VGOHOMHYZOLHGOMYOYMO
3990 6oLY0EMBONL bomIgzMMmgdoL o-
©900L 39098 0390L. oF aoLoM339300, MO
LOTOOMMYOMH030 T993900 BOGOIMOIMOO
39000mbLOBEOLOYG0 F93dgboLOMZ0L, HMEY-
LOE MOBOTYLOZYIGg TJymMg dMbNIBYMO
bgm393Hgmagdal domommdoL LogombL EoO-
L3OaL.

OHmam®E 3obdm®mBabgonL, oLy JO®B0by-
00L EGOML Jgodmmgdd FgIOEgmO Jmbydab
304ymoaxob bogombo EOEAEIL. LOJOOHMZgMM™ML
LOIMJomoOgm 3mEadLoL (3gdamado — LL-
3-0L) 1160-9 dgbmo OGO d6EEI6L FFIMMIMO
3096 Logh o™ Jmbadab gobzoMmazab 0d BoLyg-
oL, OGMIMYO0E dOAMIAOBOGIMOYD dMIMO]3
©O0 Jdmo3 603mMmoddg LOZIMH®YOOL JBRMHOOL
BOMHIMIMO0L gdobLb3oz90xm0 ®H7000O6."
00 LHOHOOT0 BYHBOMO® YIOOOMYdO 3Oadb-
3000900 3dMo30 603m0L 303OOHO TYYMENY-
MmO Jmboo®ozo IO®M0gehmmdgoolL M97000L
306LOdDM3MODY.
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0mdgogaooLbol 030MOYod, M3 Jgmtdy
8090moLOE 03039 IBVJOO-FMZOIIMOIO0
BOMHIMYTM0O0.18

LOWDOBIMT0N, LOGO O™ LOZIMGYOOL Tg-
JOMYg00 3ob30MH303906 MOBVOIGO®, 93 LOLHY-
doLom30L  EOdoboboomygdgmmod  ,prestation
compensatoire®, o3 06036030 LOMZOMOL
30oObEoL. 03 OLbAVMYdOL ZoEObEOL Lo-
LOFOOHOMM OZOMEYOYMYOL 9o M-9B» 39-
JomaL, 30d060 3o 0LOY MMI BObOOLYGOOE

16 dodos 3., 2018. 3050050[)3036)0 3o EgdNmgd0mo
Uémoaémmbabo, 33«)63 39,3930, 3g. 70-71.

17 ob. Logotrmggammb n8gboglo Lobedotmemml Lodmgo-
ogm bogdgmo 3semotlb 2013 Bemols 1 mgbg(‘):;@ob
Nob-1136-1067-2012 gocosbygghoengde.

18 bogotmggmmb nBgboglio boboBoGmeml bsdmgoenagdm
bogdgons 3oemodoel 2013 Bemob 4 ogdgégamol Neob-
1563-1466-2012 gocoobygghoengde.

LILOO 8JIOY FIITYOOLEOFZOMOD 30O
B0BOBLYE FIMTOGIMOOT0 OMIMABEIL. 3o-
bmbo VaMgm3g 9OHM-9Mm FgxmmaL ddMA3L
LOTIYOEMYOOL, OOLEIL YIBO30 JMbYdL Fgm-
69 3990maL, M3 ,compensatory allowance®,
067 BIMO® ObTOMYOOL dyemoLbIMBL.®
LL3-0L 1159-9 FyboL LOWYI39MDY, Mmo-
BoLOZYGYOOT0 dBOLYOYMM JMBYOOdg THYm-
m99qoL 0g3m MObOOOGI0 JJWINY0900. O3 Jm-
69000 BEMBY, LOGZGOMMOL O Ob3OMF30
bm®309MEadd 3JYOMINO JOM0HGOHMTJMmO-
6b3g00m. 9YOMIMO LOYOM™ JMbBYdaL Zo-
6306330LM30L EOVEAJOOMOO Fgmbyg 3JY®-
oL MOBbAMBOL vYEOMGOMMOL. LL3-1160-9
dgbmob  30Mm39mo  BOBoMmoL  ®MObObIVE,
099mmagmd LOEGO O™ Jmbgdom FobzoMa3z0-
LOMZOL OYEOMHOIIMNOO FJIMIIMO YO MM~
Mdgmobbdgdo, d0gbgozo® 030LY, Oy Om-
d9mo 399mmyg a3obzoMaoglh o3 Jgmbgdol.
0060, dLAMO TFgmObbIgdOL dGHOOLYOM-
00LOL ghm-ghmo d9xmeol dog® Jmbodab
306300330 0MOL 3OBMBOL EOMM39300 EO-
©9079M0 3oM03900, MY33O 9O M-9OHM0 39Ym-
oL 3096 EOOYOYMMO 3oM0aadd 396 0gbgdo
00MOMOE (36Mmdomo Fgmeolb dmmbmzgbom,
00 LOWYJZ39MDBg HMA ©) 306 OO MO Zo-
603900L dgbobgd, ob d) oL 06 gmobbagdmmo
30603900L. M3y J93mbzgzodo ghMIo-
6gmL JP30HOL3OOEIYOO 3gMOomLObEOOLOgMO
d990d960L0 O MOBOTYLOZYIMGY THYMEOL
06hgeaLYd0. 30bmbo O™ dghHo 0EO3L
39000mbLOBbEOLOYG T9gddybL, 3060006 OM-
LYOMOL 30MVOPEO, HMT 9O MO FJYIMY JMO-
6b3900 3gMm® g FgymeMoL 0ge OAMZMMgboe
69000L. 094906 O3MINBOMHY, FMMOLO O
JoeobL bHOHYLOEB VbOMMaNYOHOE JobaL dLY-
M0 3obmboLIngMo 30MmoyoL LOXYJIZ39MUL.
000LMOB, LLZ- ob 1160-g Igbemal 3g-3 Hobo-
Moo 3970mMaL, HMIMOE MOBOILOZJNMIL,
00960d0 gmbgdolb gobzodmazom domyoyemo
LOGFGOMOL FMMHLM3B0L JBIY0O. MY OOLY-
0mdL F9YOMIMO MOBOLOZYMDYOOT0 OGOLY-
090 JmbodoL gob3oMmazoLMOb 30330609
000 JmbyooL VOMY600L BobodnmMddO,

19 Resetar B., 2008. Matrimonial Property in Europe, A
Link between Sociology and Family Law, Electronic
Journal of Comparative Law, Vol.12.3, p.6.
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9970malb 399dmod dmombmamlb JmbgoolL
30630603300 30Mgdm0o LOMZYdYM0.20

0Mb0J6Yemmob ©o30330Mmg00m LOOBMHY-
LMY PYBYBO9LO LOLOFOO ML BLEGENMBO:

3990mamo 3096  JomemBobgoolb dobdo-
3emmo0d0 dgdgbomo gmbgdo 0oL domo
LOGO MM JMBYod (MOBOLOIYNEYOY), ;Y Lo-
Jo®B0bm bgmIgzdymgoom bbgd M3 VMO
©Oa960m0. 030LMVL, dLgmo JmbgdoL do-
306OHm 397MMa90L MOBOLOIYMN®YOOL 3N g-
00 BoMIMagdmoom 03 398mb39303033, HMEBO
9JOHM-9mH ™m0 3omaobo gBgm@o LomEobm LOJ-
3006mMdOL, Y3moEo d30madL ob LL3d LO3o-
Hom 30d9B900L O™ OM 3JMB0O EVIMYZ0-
©909m0 d93mLOZOMON.%!

0LI39, Jobmgbo 3GOIH030 VOLHYOYOL,
6Om3 oy ydehogo bogmo 89dgbomod Jmb-
606900LOL, 030 300633 300HBY3O MOBOBOOE
LOZYMEYOOE, B MIgM0 M MOL Lobgmmdyg-
O3 0O Y6 0YmML POMYZOLEHEGOMHHdHMO gL
Jmbgdo. 030LMOL, FoLBY, oGO LOMFEOLM
LOFOOXMOL BME®TgooLY, LLZ-0L 959-9 8y-
bemoE 303MEIM©Yd.*

990MmOmMb036Ym0L Lomwydagmdy, 3G oghHo-
3030 30633990 3033900 mdd J90dmgoo
BOMHIMOT30L, MOBOBOOEO LOZYINGHdOL 7o-
030 JmbyooLb ghm-ghma Jgymmol 3096
306306Ma30LMOL OZO330MHd0m. MMM
36mdomONo, dMIGmO30 O JIMo30 JmbgoolL
LOFOOOMGOD030 FIMIOGIMAY ZobLbgo-
39090M00. PdMo3 603maddg  IBMYo500L
BOMHAMIM0L, J9E3mob o FgbyzghoL Lo-
®}RYJI39mmL BOGHIMoaqgbLb dobo LobgmadBoxym
©930LHGOF0V, dLYHMO Jmbrod 30 Jgodmgdd
OMYa0LHG0OEIL g ma 3gymemob Lobymm-
99, ®OE 9oL, doObLOZYIMNMYOY JBMYOOIM-
LOEMYdOL ©b60dg0L, GOEEa6 TgLOIYJOGHE
0300 ®930LHOOMYOYIO. godm@ab H™AT, 89-
LOZYMEYE B930LHGOMYOPMO FJYMMOL go-
6,0 JMmbg00 bbzoLOE 939m3600L.23

20 dodoo 3., 2019. 3gymengod dmsabéoao Uémngémm-
3930l 605080[) ©og96eL 0’:030[)363636330 bodoémw-
mb LsboBotroemm 36od003nb dobgcogo, ﬂuéﬁo@o,
48060 8Logamgds o 3obmbo”, N1, 3. 89-90.

21 bb3-1158-g 3gbemo.

22 3006)636&63 L., 2016. bg@%sén@gbob oogolbnaemgdel
Bo6gangdo Lodmgoamagdm Lodotmsoemda, 33,225.

23 23 3gbggemod 6., 2017. d9bggemos g., bomgobe 893330-
@630060[) bodotroroema, ag-121.

LOFOOM ®YaLAH®OL JdOGOMOO VIMGO-
600, LEMG®OE dLOLML GYaoLHGOEOOL EOF-
3000960M0M0  YMm3amazoem0  JBMYOD,
30m FMmMmOL LOZYIOMYOOL JBMYdS O dobo
3aM3OMmYMO0. LOZOMbO  FObLOZYMEGO0m
OJHPOMI® 00 030L O3Mm, HMI LOFOIO™ Mg-
9LH®OL FMbOEYx0DY 3OEIMEIYOd LOLGOY-
aoLO O JHYJOOMIOL 3MYBYIWB(300, oMY
LO3OGOL3OGOM OGO EOIHZOEEI00. OJgEOb
308m30bodyg, 3gLOTY 30H900LOMZ0L gL Ho-
606960 300H6930 LEMGOE FoMO JOoYLHMAOL
©O0(H3039003@Y. 3OMOdMYTd 30306 dgodang-
00 BOGH3M0330L, MmO MYabh®dTo MgaobHEo-
9073m0 RO 06 Fg9LOGOTYOO JYIPYOME
00 38mMYoaL 60330 JobooMmLL.2* vgdag Lo-
YaemHomaomo, M3 0GOSO 30d0b3gBmboemo,
LL3-0L 1158-9 xbemL FogbagdmL LOZYHGHdOL
I03M9d0L EOIRYHIBYOgE0 dOO, HOOZOL vd
390mbgg3odo M»gabHE®oL IMBOEIIMO JHYYo-
HMO0LY O LOLHGYMOL 3GYHYOBRE0O, BO-
39mo@3, 30M39m MH0ogdo, 39mombobEoLOY-
o d98dgbolb 0bhgG®aLYdL 0(303L. dMJBgEO
BoLOM JOOZMO JPO6O HOOMZOTML, MMJ,
30OHMOMONY, LLZ-0L 1158-9 dgbmo dWYJI6Y-
oL FGYOMGMO MOBOLOZYNGYOOL JBMHdOL,
o3 MO30LMOZOE BOIOIMIMOIL dMMbMZLOL,
mPY3EO 08 dMMbM3boL 3ObMbom ©OOAaN60o-
MO BOOHI0m gobbm®(309emg0d bmmmE LIO-
39069000 JBRmMadoL JaboL. 0GHOEO gL BMGH3IO
3d6Mo30 603m900L JgdgboLol BgBHommOomo
306M0gg00L  HobOE3MadOL dbEgbL. 03039
@OML, LOZYNHG®OOL I goOL EOLOGYEOL®-
GH0MHYOMO® JOO 04mL FgIOMIMO JOGHBO-
6900L AMBIMOL, dLY39, LOFIO M MggLH®T0
39LO3YOMm9 ®oa30LAHGOMYdIMO 3JYOMOL
BaMommdomo OOLAHYGYOO 030Dy, MMI
3990mMmagmo FMGMHOL 9GO LOJMG®»BObm bym-
393Mgmadom @oEagbomo bLLZ-0L 1158-9
aybamoLOgob aobLbbgzogzgdgmo GYalrmodgod
JmbgdMo30 JrMadgo0L dgbobgd. dgymemolL
3096 LMo EOLAHIYOHOL FoIgEgamMmMdOLOL
39LOdMMMY, VMBOTBYMO ,MOBOJ3YEIdL” oL
dm9gmbmazmL gm®g FgmMOLOZO6. MOE 39-

24 dodoo 3., 2019. 3gymengmd dmsabéoao Uéo’maémm-
3930l 605080[) o360l ma3ob363636360 bodoéco:;g-
mb bobedstroremm 36od0030b dobgogo, ﬂnéso@o
,806m8Lognamngds o 30bmbo, N1, 93.
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90900 3mdMog 6ogmL, 3oL JgdgboiE bOYoo
Jo®mB0bgdoL gobaogmmovdo @O 030, LOM-
300m 3006mMBAAdEMA0L JgLododoLOE, O6
306939m36900 06@030YOMIYGO  603Mm0dUL,
030 90hbgym 96O 0gbL FJYLMGMO MOBO-
LOZYGYOOE. FBIMOYIENMOOT0O FOO(39TO
oL Jgdmbzg30d0 OLY3] OM OGOL LOZOM Y-
0gm®m B0bo3omMOsd, 30600006 030 ©OBY-
MO P60 hoomzommL 03 dM3gbhoLomM30L,
OmE9LOE 9Ohm-ghmo 3ggmamg 300MYoL bo-
3L ABMMOYGEMMO0T0.25

5. 3330MJ0)y MAbabadIOIMmIBAOL
m3Ja0bOmABNALOI6
©3493d0036I3N0 30MdA3AB0

0JHPomY®0d 3GIOMgmd 3096 9OHMOQ©
3bmzgmaooLb 3ghomEdo dgdgbomo JdeHogzo
603mgd0L  LOFOOOMIdM030 9z7000L M-
BoLEO03qd0L LOZOMb, GOLMOL V3033060 g-
00003 OO 8603369mMMdd 9604900 dLgMO
Jmbgoolb  ®»gaoLbH®OE0dL. HMAM®E  IJ339
0m060360 ,xdMo30 60gmoL gLodybo vJEo-
mMad9gmMmOd doMnaggooL BgGHoMmmMonmo QM-
000 @OMAdY O 03 JBMIOOL LoFOM ™M Mgg-
LAH®HTo BY3OLHG OB .28

30O MOMNY, dMB0TbYMMO BMEIO 3goM0gzg-
00L LOYJI3gMdg BOOHIMIMONM JRMJOODY
000b30mgdoL Ygdhomgool, mydEd 65060L30-
96 Jgd0mbgnzodo yd®og 603mgddg LOZYM-
®900L IBMYd0L FgLOJgHOE VYBFOMYOJIMOO
®99LbH®T0 BY3oLH®OE0Y, dom JMmGOL 39-
JOMIMO  MOBOELMZMYo0L gobavzmmddTo
d9dgbom 3dMHog 603maddg3, bmmm LLZ-0L
1158-9 3gbmob MOBOLVE ,39MEIMO 309G
Jo®mB0bgd0L gobadogmmododo dgdgboma Jm-
6900 BOGMHIMOEIIOBL dom LOgO MM JmbgdoL
(00b60LOZYNYOOL), My Fom FMGHAL LOJMHG-
Bobm bymdgzMymadom LL3O GO dYOOGOL

©O3960em0.7"

25 Bohogo L., 2011, emombmgbgools oo 8mmbmgbol Loggnd-
%%a?mb 3«)6336)36300 336600 bo3o6r0roemdo, »d., 177-

26 Lb3 3mb. 959.

27 coggobo g., 2016. 36603 bogngddg Lobogmm yogemy-
domd 6g30LhEo300l gogamgbs Lobogom yogamgdscs
39bbm3ogmgodg o o338y, Lowabgehopom 603-
&mdo, 33-100.

dmyzobommo  bm®3g00L 3MB3xMb0o
3O MOMYaoL Jaboo dLYMO BogzMYo0L gobzo-
a30L @OHML, LL3-T0 03 3GHMOEHTOL FoO-
By39hoL d0dbom, T9073oz9d7cm 0gbo BalLo,
0oL 30bgE30mO3, GYMMHMNO MOBOLOZYJOGY-
00030 0MLAdIMO JMBYdOL ZO630MRZOLMOB
03033060900 9O®MOL 3096 EOOIOYIMO Fo-
03900 390 096900 00MOMOE® (36MdOMO,
d9mMgL 3mmbmzbom 03 Lowydamom GMJ :
006 06 03MmEO 3doMm0agdooL @OYoaL dgbobgod
O 06 gmobbdgdm@o, 3oMnagadoll OEYooL.
999mM9mo 3096 JOMHB069o0L 3ob3O3MMOL-
do dgdgbomo gmbgodo ,LOGOMM LOIYNGHOOE
073930 bm@MO MG039 3990E0L JBIOo0L
LogodO™m MYgbH™HTo MYaOLAHG®OE0M. O3EY-
60, 0L gyMENY, OHMIGO3 O 05069500 OMY-
30LEHOHOOYOPMO LOFIO M BYaLHE®T0, 3OOHFO3L
00 JxmadoL YIMHO3 603mdY. OMBOTLGYIMOo Jo-
©3M30 LOFOOMMNOOb0L 3gmombLObEOLOgEO
890d960L 0b6hg®gLYOdOL OE30L OOML, Jo-
3M0a oLYMO FMBHLE0GYO0m, FgMGY BHYMENY
OH®3MOL 06(HaMgLYdOE 0EMObYLY, OO MY 0LY
LOLOGOOGMM™M  FEIMBOGIMOOT0  30MOYOO.
090LOMZOL GMI 3gmoMmbObEOLOgMO dgym-
amob 0b6hg®HaLYd0 EOEIMO 0gbgL, d0dohHBOO
MHmd ®gabH®OL MOBOITOMIYINTO  FOOO-
OmBIML 0bWME®TO(300, JIGO30 bogmalb Mg-
30LDH®OE00L EOML, 0FYMWYOO MY OGO Jmb-
60690030 MH9a30LHEGOE00m EOOBHYMHGLHdIM™O
3060. 09960, FFJIMMIMO MOBOEFLbM3Ed0L
306303mmovdn  dgdgboemo  gdeHozo bo3mo
360 SMOMOEbmL, FJYOMIMNO MOBOLOIYM-
9000, Oy GO MJ3o Joo, IJgmdg 399mmYg
J06OL 06 0hYy30L MOZ30L BoeMdy. JGBH9dOT0
004mxyg00 M7 9GO 3060, 030L oEOIMBIYOL
d9LOdMaogmMNd  LoOgH™ HOBOBYMOOLOLA0
LOFOO M MYgLHEGOL TgLOdOTOLO MOBOIIGOM3T-
aoLOM30L B3EM3OL JBRMYdoL d0bogdgdoo.
00 890mbzgn3030 My JOEmHB06900L 3MbHGOIH0
0MHLYOMBL, 3oL FobOOGLOL bgmBoLOBIOM-
dmoO0 bMHOMOYLYdMOD dVGLYOYMO LOGJME®B0-
Bm 3MBHOGHgooL MgabH® oV 0g69dd 3g-
LOJMYdgEMO. LOZOMbOL dLYMO FOEOBY3gHOM
@O(3IMO 096900, HMaMME MM0gg 893mMOL
LOZJODYO0L JBIEYOL, dLY3g J93dgboL 0bhg-
M9LYY0E. 2

28 aoggobo g., 2016. 36603 bogngddg Lobogmm yogemy-
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LOZOMbO 3093 IBRO® OIHIOMIN0O, MY
IJOM-9OHM0  39IMMY  3o630Mao3L  LdgBH O™

LOZPYMEYOOT0 OOLYdY JMbBYdOL Tgmbg dg-
30mob Boemob Logohm GggbH®T0 VY-
30LHGOMYOMOE. LOGTg 0LOO, GMI LOFIOM
®99LHMOL BYOJ30d 3T60I369MM30600 BM™-
3mMm3 393mmob, obg d9LO3g 30 MO 0bhgMg-
LYOOL EOEZOLMZOL. LEMG®YL 03 3MbhgdLHTo
390dmagdo J9950bmL LOBOZMH™M O LOMEOLM
LOTOOMOL BMMTYO0 JOMIVBYML, MIYFEO
LOgdg oM 9bgdo DM O L3JEOMIYG bm-
©390L OGHOL OO MYO0L OBLOBHMZGOL. dM-
(39039m 390mb3930d0 HMaMMHE LObOgm™, 0LY
LOMFEOLM LOTOGMHEMOL BME®TYd0 FdOBOboNgdo
L39EOOMYOO® O JOHMOYOHMFOIMIMO(3LO3
3MB39M96(30009 LOYdOGO 396 096900 Fodo-
GOOYoYma. LOG39 0LYY, O™ BOJHMOMN30®
MMH039 LOFOGOMOL BM®TSO JOMO YOO
04mbL godmynbadymo o 0LObo 9OHMIVEYML
0309096.2°29 3030HABNO XM F93dgbo 30MEY-
0900 Y39mo d90mbza3080 ©OOOAa0bmL 7jd-
603 60300MO6 OZO3TOMYOYMO 0POHOOOIYO
ROJE00EO0 M7 M009dHc0 LOBOIINMOOOL
OM3gE0d §gddodomo, gidm 3ghoE 399dg60
6OMIgmo 3odbbzoLgdmMOL dbmm BoMygLOZ0O
06 3J90dmgdd  HoomzommL  ,39000mMLOBEO-
Log® T9a3dgboE” 30600O0 030 0OGWMEG3T0-
©903m0d 030L JgLbobgd HM™M3 GYgbH®To Y-
30LHG0MgdmMo  dodLbgobgdmol oGO
OMb03BYMO Ydthogo bogmo Lb3zoLYE 9393360L
00 LOZOMLMOL EOZO3T0MGdOm JBBOYLO LOLO-
00OMMML LEYMOOE FOOMYOYN 0.

6. badmOI(M IMBJBAL 8I9MBI
JMmB06360L 896833(N(MdIFN

®mOgLOE JOM-9O MO PP FMJIIEI-
oL MOBOBOOE®O LOZYME®HOOL FOMZOL 06 Fo-

630603300 30BBOm, 0303OOMIYMO® 0MZMI-

domo 6r930LhE0300L gogamgbs Lobogom yogamgdsms
39bbme309mmgoo8g o 0o33989., LacabgGoiem 603-
&mdo, 33.101.

29 dodoo 8.,2019.8gnmemgo0 dm6366030 Uémogémmbg-
dob 605080[) ©oggbel mo3ob363636360 bodoémw-
mb bobedstroremm 36ad0030b dobgogo, ﬂnéso@o
Bo60m8logyemgds o 30bmbo, N1,33.101.

30 ob. 36030 18gbogLo Labsdstroemmb 2010 Eemols 30
0360cmol Neob-571-879-09 306Robgds.

00 JgmEy 399moL 6500L 3oaMZMIbOEOS.
3Obmbom  gobLOBdMZGYMm  dmangdho THo-
mbz93030 bogodmo dgmtg dggmemal Bgdo-
MMO0MO MOBLIMBY. FGIOMMO MOBODHOOMO
LOZYMEYOO obLbgogzadd Loghomm™m Bomm-
06030 LOZYNOMYO0LOROD, 30600VD BognMo-
6030 LOZYOGYdO Fgodmadd oohbagm MG
00 dg¢h 30ML, 3dom FMGOL dVHOGOYZOLHB M-
07 JOmbO O 30TO3O(3L.

9436030 393mmoL  LOIMAVGZM™  0b(H Y-
®9LYoOL EOE3Y FghHoE 3603369MM30600,
090330060 9Mo0L  LOFMIOZM™M  OEY3I30L
@O®ML. LOGOO™M GY7030L EGOML LOIMJomo-
Jgo 3madLob 1446-9 dgbmol @oL3MBOE0O
300630GOHo3L GMA: 00 Jgombzg3030 MY 3o-
bmboL3ogMo ®H97000L EOHML ghm-ghmo d9-
JOMg ©O0MmY3900, 80306 ga®ozLb 39ydmoo
30000mL  LOMFObM  LOEbMaMgogmo doLbdo
3900300 039500. LOTMJOMOJM ZMEIT-
LoL 1447-9 dgbemolb MOBOLIVE, ObJMMBo-
6900L J90mbgzgz0d0 LOomMEobm LOEFbM3®YdY-
M0 08 399mmaL J6O OMAgL, M MAIgMOaQ
dLbgg3mo oym JOGOHB0bYo0L gobad3MMOOT0
06 MmFoboLb 30®67xd00O6 O 0bhEHILYO0O6
30Lm30L F03xm36900 LOLOGFGOM™ 0g6900.
306(30M 3939030 JMmBgo0L M9703L MO db-
mo3L 3603369mm3060 Jg93900 dObJmM-
6069000 @OML. HMEILOE FggmMIgdo oM
LOgGOI™M Lomgobm LOEbmMmzmgdgemTo Bbm-
36HMd96 OO 0303 OMIYMO® 0LOBO FOMOYOY-
mMyd0om JOHM0gMHOMO9dT0 03YMRYO0006 3G9-
@OMHMOMHYdMOb6 0LOBO ZOMEOYOYIMBO OHNOD
306Jm®MB0bgd0L @OHML 3O gOoBHMGYOL dvd0L
39LObgd VEBMOMB. 0bEOz0IYOMIMo By7o-
doL EGOML, JgymmalL Jgbodmadenmdd 9d-
mM930 BobOBLYGO Bamomo FgoHobmb dobo
3970mobL gmbgdob g3oydzxmogLgddodo MYIYIE3O
00 990mbgzn30d0 GMEILOE OBJMOBNBYdY
dmbdo ghm-ghHm 3gymemab  JgLodmmyo-
™0 0J3L Y306 dmombmzmL dobo FbHOEO6
©ObOMFIMO MOBLbYo0, MY 03 J3060L3bIMTd
Jo®B06900L 3O63OZ3eMMO0T0 MOZ30L FgY®-
madg 6ogmado Lohygoco doomm 39LOAJY 30-
90000g06.%

31 J. Laruelle., 2016. La Transmission du Patrimoine
Immobiliere au Conjoint Survivant, Le Contrat du
Marriage comme outil de planification successorale
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JmbgooL gobzoMazo dgngdmmoo 9ghm-gehHm
0990mab 06 M®039L 9OHMOE. VTOLMOD, Zo-
0a900L EOEYO0LOL TGYLMgMO 6900 MO30-
LIBMOE PYOO 0YML FOAMZMYBOMO. O M(30
96Om0 Jgymmyg 3ob30MHa03L JmbyoolL, 0gy-
amobbdgod GMI 3gMmMg FgOMY(3 MOBOb3VO
00009 O 0MOO LogoOHm FobmdoMmdOL Bo-
3960 30MH03500L EOLOYOOE. FgLOTY 30-
900 0OHOMHNO6 30MEYOYMbO COMHBIYOEOH66
09m®9 899mmoL MOBbAMdOL dGHLYOdMdOT0,
HOEaLbOE 0LObo goMmoggdol Yogdb 9ghm-
9eoHo I9Omabmob. ghmo 3gymmob dog®
©OMIYOPMO doMnagnoo 06 390dmyod 39memad
LOOZM ObOOML, 030L O3M MH™MAB FOL VBVBY
MObLbAMOO OM 307300, MIFEO OGOLYOMOL 0LY-
00 390mb393900, OHMEALOE JOOGTO FMEOL
LOOZOEAYMABMT0 YmW60L OOML FoyoEO
09639m0 dOHmbo @O 930m mEobo 3dody do-
H9®00MYEO 3amMIdMMEOT0 HOOYgbo, LM
d90mbgg30030 LOLOTOGOMMN™M 03 ZoMH0gdg-
00L govdOMOMYdL, MOOAEOL JAOMAO MY,
™I OLYMO JBI YOO FOL OO 3JMBEO FMEOL
MObbAMdOL go®adg, MIY3(3O BV06E OOM® Fo-
03900.%2

3dMog dmbgogodg gymagdol BoM3mIm-
00L, d93E3moL 06 F96y390moL LOWPYJIZgmL
BoM3MoagbL dobo LObygMIBomm Mya0L-
HO300, dLYm JMmBgdd 30 g0dmmydd EOMY-
30LHoOEIL ghm-gbhmo dggmemol Lobgmbyg,
9L 30 30L OBLOZYMNYOYM JBNYOOTMLOENY-
0oL 060g90L, 30000006 dbmemm@ doLmM30L
BOMAIMOIMOS LOZYME®GOOL JBYdO. FOIM-
0L, GM3 39LOZYMNGOGE M9a30LHG®OMYdIYMO
0990mobL oMo, JMmbgdd LbgoLLE 933mM3-
60L. Lym F93mMbz93030 0axMOLLIYdY T9m-
69 099330069 OGMIGEOE 0OOGOL GgaoLh-
6HoMgogmo HmamdE 99LOZYIMGY, d30hH™I
706030 Jmbgoob Jgddgbo 396 ©OGYHOOM-
00 LOGYROLHGOEOM MOFIOML TMBOEIIMO
J0YIOOMO0L. 0LY3Y 3OIM33IZIT0O 08 BIY®-
mob 3amMAOMHMBY, HMIGMOE BOJHMOIMO-
300 LOYOOM JMBYdOL MOBILOZYMEGO To-
3603 0OHOMHOL GHgaoLEHGOMGOYMO OMIMOJ
09LO3YMMY, gL 3o oL WML O Jgbod-

,N.26.878, p.297-300.
32 d9bggemod &., d9bggemod g., 2017. Lomyobem 893350~
@630060[) bo3oéraroema, 33.124.

mMadMMOOL J30MHao3L dobzoMmamL MmObodoo-
0 Jmbgodo LY®Z0EOLOIGOG.

0MHOM9a0LHG0MYOY™ ®obodgLo3gm-
ML bOmMmE JmbgooL gobizoMazom do-
9030 LOGOHRJOMOL FMMbM3bOL JBMIOO
093L. 9L E®oObL BobGmogdo ©ygbgdL LLZ- oL
1160-g9 dgbemdo 33emomgool dghobol oyio-
YoM MOdL, M3 dymobbdmdlL MObOdOOEGO
JmbgooLb mM0ogg 397mmob Lobgmdg Mya0L-
HGOE00L  LOZOMEYOYIMMMOLL. gb, goHmo
db®m03, MObOIgLOZYNGg 9o m-9H M BgyMMOL
06(haMaLYOL OO(EO3L, O FgmbaL dbMos
MObOBOOMO LOZYJHMYdOL 893dgbolb 0bhgcg-
LaOL, 08 Y39mOWMOL VOYBFOMYOMMAOL bLo-
LOFOBOMM 3MOIH03d dOLAHYMYOL.3 oym
oLbgmo J9dmbz930: GMEILOE Jo®MBabgdolL
3063030mmd0d0 dgdgboemo Jmbgoo, ghm-9Mm-
™30 999mmad 3oobbgzgobo dgLdg 30MHd 0LY
HM3 MOBOBOOGO Fgmmg LOJAOL 3g®LI0 O
04m. 030L 3M3Yzo LOEGHYMOL HMIZHO FMLO-
®HHhomaLOaob O MO30LO 3gma3bomo Bomab
dmmbmabo, 399609L3O LOLOFOOMHMMB EOOZ-
304mxmomo LOG®HYMO O FJYIOMGL OOZOL-
0 90L 3080 m Bomob oEObEO.

9990mamo  LOGOOM®m  LOZIO®Ydd TOm
93903600 MOBOOGOE, Bomol BoboLBO® Fo-
67LOBMIOIMOE, MY3EO 03 Bomol ZobLo-
B3O Jgbodmgdgmod dmbEaL 9oHM-9OHMO
3990m0OL 06 M®039 JomaoboL doghH MOBO-
80060 JMmbg00L goymxyob dmmbmgzbol 39o-
®b393030.3

©Jabad36a

33930006 HOBL, M3 LOETMIJOEOJMLO-
30OMMAdMH030 JOHMOGOHMMOOMOZOD ghhm-9-
OmM00 LOMFOLM YOMOGOMMOOE, BMIJEOQ
QROOO®M J0600OHLOL FOHOGYOIMNL. FoLT0 Tg-
@0L LOMFOLbMLOBIOMMYOB030 O BOJHMO-
030 LOMFOLM JOMOYOMMBO.

30O ®MOM00, LOMFObM YOO ONHMdYOT0
ROGJHMOMH030 9mMadgbhgooi HoObL, doaMod

33 bogotmggmmb nBgboglo boboBoGmeml bedmgommagem
bogdgors 3oemotol 2018 Bemob 25 9360cmol Nob-587-
587-2018 gocosbygghoegos.

34 dgbggemod &., 39bggemos g., 2017. boegobe oo 393 330-
@63«)60[} bodotraroema, ag- 123-124.
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dbommo Jo®mBobgdolb ®oaobHG®oEod Bo-
GHIMIMOL gy YgoL Jmmob Jmbyd® o3 O
30600 JJWIY0goL, 300600006 JmGHB06HOO
JBRMYOOBOOAMBTMO0 0gMH0OYO BWOG(H0O.
030LMOL, LOBOOOIIMNOBOE VMNB60Tbd 0yMO-
@O Mo gOOHYGOOT0, HMA 3O0OHHBOMOMO
ROIJHMOM030 MOBOFbM3®odd 0bLygmo LOM-
sobm IOH®MOgHOMO0d, MHM3Igemdol Bygzomy-
00 9006 JommBobydab oagbommo Babom
®930LH®OE00L oMadg. EOYJM®B069dgMO
By30madob  Fobogobo LOIYyoG™m 08603309-
MM3600 MO30LIBROMNOS LOTOOMEHOMH030
dmBaLM03900LOZL6. LomEobm OO O MHM-
0900, 30m0 L3gEO®WO30L ZOM3OMOLBNBYdOM,
BOGMIMYPO3969tM00 30HOO O 06h0dYMho
oL39dHadeL oMYy, HGMIMIO03 FoMIZII
ROIJHMOGMH03 LOBYOLHOL TgoEo3L O 33b3WY-
00  Lomgobm IJOH®MOGOHMHMOYOT0. ®YJIEO
ROIJHMOM030 MOBOFLbM3MYdd 06 P303306m-
©900 LOMFObMLOFOOMENYOTH03 F9IaGOL.3°

39LBO3mMOMO FOLOMOEOL 0033930, HMI
0990mgmd  Jmbgotozo JOH™MgeOm™MO9d0L
BOGIMIMI0L 9OHM-9MH 30 LOWIYIZIMOO FOOM-
60. 030hH™3 dLY® YOMOYO M MOgOL FgodMgdo
96mEOML YOO 3JobMboLANYMO JMmbyo-
030 JO®M0gONHMd900. 0LOBO PY3O3T0MIdO
®MOboLOZYNGYdOT0 Tgdogomo Jmbgool To-
6OM30L, 3ob630M3a30L, OYMABOL, 3omMobL Fo-
LAHYIDYOOL.

0096oE, JobmbabLAngHo JmbgdoMozo
3160090 MmO0L Y6039HLOMYO MO 30 03030
300mobohgod, GMI 3g3mmgqdL g m306Y-
®MoLOZOL EOIMYIYZOPOMMO® TJYIMOOM FoO-
BObMM(309MMB MOBOLOZYMNGYOOT0 VEOLYLY-
MO Jd®Hoz-dmd®Hog0 gmbgdob doOHM30. 0LO6O
IBRMYOO3MLEBO dHOOB 39LO3Yg 306HYOMOL
OMBb  3oM0ggoo  LOYOO™  LOZIMHGEJOOL
J06Y639mymBom.  0MB0TbYmMo  0bLoHy-
Hho 99O dMgbomoo @O bgmb HBymdL 3m-
mM-g3cmoLb JmbyooLb 3o m3zoL Myz000L TH33-
mMob, 08 J90mbgzgz0d0, My 030L Lodomdm™mYod
OEAY, 39MHdmE LOYOO™M JmbadoL goymmo
Jo®B0b9d0L gobdogemmdodo.

LOGO MM  LOZYIMGYOOL  B9a0LEHGOEOOL

35 dodoo 3., 2019. oaod¢m6603n bomobm Uémogémmbg-
dob boaoém@:}bé)o:;o 36033bgemmdo, ﬂnéso@o ,8boo-
gemom o Lodstmomo”, N11, g3. 31-32.

™®039 3990mOL  LobymdY, FoodBY3aHo
0860330690 M®00 0g3L, 08YHO MY 080 VTOL OO

Obm®(309mMgoL 30306 g ma30cMmOE MHobZoL
9399 ©00Y9b690L MmO30L Bomb, G MIGENMOL
30006 m9d0doE doL 930LMYdd LGEYMmO 30LY-
boLBggOMMBY. ©d Fgambgazodo 3gmombo-
60LOYG0 BgymMg 06 OHOL EOEYM™O, O gL
ghmo 3bMog, 90LO3g dOOMOm bEYoL, 396O-
dmE, 030 30MOIdIYMOO O0MHIGZOLAHBOOHML
MOBOLOZYMNGYOO, dLYmM Tgdmbzggzodo 39ady-
60, O™MIgmOoE 03MBIYOL BogMdY JBMGOGH03
3am3omgmdoL, Bobogh ™I dIMBOBYTOL

30bg30m JAdMO30 603mMO 3HYMOMIgdL 93ym-
3600, @O 09GO (3OMM- (3039, V0BV, MO-
6oLOZYM®YO0L BHYaoLAHGOE0d LOIMJOMOIM
0 Y630L LOJHZ0EOL FOGOOBHOVO.

3Obmbo o3 F93mbzg3odo MGHODOHMZO60
O O16M30600, 39OHIMO 030 JBWMYOOIM-
LOEMYdOL ©B0dgdL gL O0MYaoLHEO-
6HML MOZ30Lo Bomo, MPY3BEO 0839MOHOYMO®
06 030M@IoYMAadL, gL 30 03oL 603b6o3L,
O™ 0xMHoL3GYY6(E0O 30LYLOLEZHOMMOOL
0bLOOL OHOGYaOLHTMIOYIMO FgLOZJNGIOL
606039, ®OE OMOFOOMYOYMMOY, 3006000006
399mmg 30LYLAZxogIMo MHYdd 08 0YOOEO-
3 3909309, MHOLOE OOOG®YZOLHGOMYIIMO
®OboLOZYNGYOOL HEVBBOGE00 dodmM0B393L.
3000h600, O™ LOZOMEIdYM™ JYO6EO 0ymL
®MOboLOIYNGYOOL Bga30LH®OE0d MM03g 39-
J3omob LobyMdy, HOMO FMTOZ3OMMT0 OG3Y-
™m0 04mL ,,3900mMLOBEOLOYEO 0 J9ddgbo3” O
3930m 99003 Lb3OOLL3O 3OHMIMIGTNLAOD.
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RESUME

The research shows that one of the legal relations in civil matters is
the family relationship, having an extensive content. It includes Family
Law and the actual family relationships. While there are factual elements
in the family relationships, only marriage registration gives rise to the
property and personal rights between spouses since marriage is a legal
fact of law. However, it has been stated correctly in the legal literature
that the actual co-existence of partners is such a family relationship, in
which couples enter into marriage without registration. The inner world
of unmarried couples is significantly free from legal regulation. Family
relationships, by their characteristics, are inconceivable without the
personal and intimate aspects contained in certain factual foundations
and found in family relationships. However, actual cohabitation is
not related to the family legal consequences. The studied materials
demonstrate that one of the foundations of the spouses’ property
relations is the law. Therefore, such relationships can be called the
lawful property relations of spouses. They are related to managing,
disposing of, splitting, paying off debt. Thus, the universality of lawful
property relations is that the spouses can independently manage co-
owned real estate. They are entitled to enter into a transaction with
the third parties by securing common ownership. This institute is very
flexible and promotes the change of husband and wife’s property regime,
if necessary, in particular, the division of common property throughout
the marriage. The registration of common property in the name of both
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spouses is crucial, since if a bona fide purchaser
purchases an item and it is bona fide, it must
be safeguarded, since the unregistered one
has the optional right to be registered as a co-
owner, otherwise, the share, to which he takes
full responsibility, will be under the risk. In this
case, the bona fide spouse is not protected, on
the one hand, by his inaction and in particular,
he is required to register co-ownership, in which
the acquirer, who verifies the legal status of
the real estate, will find that according to the
extract, the immovable property belongs to the
spouses, thus, co-registration is a guarantee of

the robustness of the civil returns. The law, in
this case is ambiguous and vague, in particular
it authorizes a spouse to register its share, but
does not mandates, it means that the law takes
no responsibility towards non-registered owner,
which is flawed, because spouse remains
responsible for the legal outcome resulted from
the transaction on non-registered co-ownership. |
believe that the co-ownership must be registered
in the name of the both spouses in order to
protect the bona fide purchaser, together with the
spouses from the various problems in the future.
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1LOJAA Neilson:

MM3ME 030X LOHLHASMH TR
33330000 JdNVSb
NQJIBOIOMBNL

30 J3JABBNOIXJ

onodof dbbgommodg

Jnoo0bol nboggcbothghob 09000909000 obobhgbho,
03030 69Ergocmob bobgendboaym nboggtbohghob dombagycmo
b390ocnobkho

bLA3306dM LOMYI3360: Psbmyto bodatmamo, 36HBH3xy 300,
13n80momgdo

,000OBOBD(Y, B@9o 0g96gdb o300 9399600 30660 —
33030 oBIod9IDPED, besewm GBmpo 0gnbgob

23b® 9399600 30660 — YPH®FHORL. “

396696 gmmOIdodo

»339000000900 960L bogombo, BBymaop 9gz060b
89136096900, LAYL LAIIO6DIOL O 086PEBOGBYOI0O
(BeEgboR ©869396) 3BoJdo3™bO 09EOLAHIOOL, oo Bebol,
8c9boBOBOYNO BoghH“ !

ddba3am0

MY306gem LBMMomMIn LOZOIEMOMO® FM0dOHO LOLOTY-
HOMMmMO 3096 LOGOHMOTMGOLM 39O IMLOFOOMMYIGD030 O39-
00L gobbomaol MoEbzdd. gb Y30M39mmMeL YM3OLY, ob3ncHm-
0903mM00 LEJMJomogm 3OM39LYdOL 0BHIMBOE0MBOMODOF00m,

1 Ricketson S., Lindell G., (1997). Conflict of Laws: Commentary and Materials,
379.
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6OMmIgMoE ®o30L dbMog oMoL HGOBLEOFO-
MBOMyMo 30§6HMd0LY O 0639LH0E0Hd0L
BGO0L, dLY3g dbomo FgLodmgdMMOgoOLO
@O dmMgymo ©obHO6(30YO0L goomobgolL
300930.

LOYOMOTMGOLM  39OHJM  LOFIOMOMO
30bLOBM3MOZL MmIgmmo  J3gybolL  LOJO-
Oomom IMBaLOHzIL JEbm gmydgbhom

OH30MHMIYIO 396 dmLOTIOOMHOOH030
36009OOMO0. HMEO 3gOmodogho bm®3d
3M™0b3Mgbhymo LOTOOMOMYOHMOYGOHMMOOL

@OLOMHBIMOGJOMOE® JHOMIGOL GMIgo-
39 d39460L LOTOIOMOML, HMIMOL LOgOHmO-
domobm 3gbOdm LOFOOOMOL 3obmb3d Ig-
LOIMYOHMNO P3O0 EOJYOOYOML FoMMYdO
MOZO30M39eM g394oboL, oF LOJOO®0O Y3I-
30m0m9d0dY.

0bamMmm-039Mm03gmo  LOTIGO MMM 030
LOLHYBOL dobgzom, Oy IJEbmycdo LOTO-
GoOmob dobooMbo 3960 ©306YdY, TMLO-
oGO mMmg  JRMIOOIMLOMOd  godmoygbmb
9OHM367MO LOTOOMOMO, JEbMYOO O gh™-
30mo0  LOBOOHOMOL  0EYODHYOHMOIOL 36MY-
99083300006 OIMIO6OMY.?

03LH®OMOYG 0O oL3GOYOIbE00T0 F0OhH-
600m, HM3 0B3MMM-03LHGOMOYM0 LOYOMO-
domoLbm 3gOHdm LOFOOMMOL FMHO LRBOH™
063930 LD FOMEYOOL, HMaMOLOB 9.6. 0Y-
BhHIO™I0L 3GYHYIRE0O. gL OGHOL 3G0b(E030,
Om3 Jebmy®o LOFOOOMOL JgLobgd LOS-
doMmobo  3(H303909mMad0L  d®OMLYdMIOLOL
LOLOFOO MM FOTMNYHHIOL VEFOMMIM03
LOTOBOMOML, MOMO FoEOGHMHOL oL Bnbodg
0a0Mo 3MHMOMYdnd0.2 ghm-ghm LOJIg-
30, 03LHGOMO0L JPHg609L0 LOLOTOGO MMMV
AmLOTOOOMGYdTd  godmbohglb oG H030
©O 3MHOaOHYMO bgao, OGM3T JEbmydo Lo-
30OHMmMOL 93039000, 6 oL TgLobgd Tg-
®mobbdgdolL OGHOGLYOMO0LOL LOLOTOGO MM
9394600 LOTOGMOMO 096900 ZOdMY9by0Y-
mo. 3M9BYAx3E00L PH39YM™ BOZOMOMO®

2 Stern B. William., (1957). Foreign Law in the Courts:
Judicial Notice and Proof, California Law Review,
Volume 45, Issue 1 29,30.

3 Mccomish J., (2007). Pleading and proving foreign
law in Australia. Melbourne University Law Review,
431, 432.

d0hbgymoo Logdg Marriage of Khademollah,*
LOEOE LOLOFOGOM™M  0dYMYdYMO  FObEOO
©093830, HMI 0MOboL JoHOMOL LOTOOMO-
MO 04m 03039, O3 03LHGOMOOL LomFobm
LOTOBOMOMO O FObOELOEY: ,HMMEOE dM-
3000 69L0, OOLYOMOL EVTZ900, H™MID 9gL3Y-
Ohmo H3gbgdolb goMmadg gsbm 939y60L LO-
F0OMOMO dMoL 083039, ®OE LOLOFGO MM
J394600L. 08 3MYdPIBRE00L ZOTMYmDbYOOL go-
33990 LOYOHOOMOLHYOHO MZ0LYOYO0 OO-
hboo, HMEaLOE LOJEg 330943L dMOLOgHOIM
LOFOOHOMOL J39YDg0MOB, FOBLOZYMGDOOM
0LYMYOMOD, GMMIMYO0E OM0OMIdogb, MHMI
000MH™MYd006 HYMOgz0ycmH0 3mgdLgdom, My-
330 oLy, Jgdmbgzggzodol 3GM0BE030 33(MO3
300m0ygbgoo”.  LOLOFOGOMML  JMMYz0-
03 7300oymxyomagdd godmbopo ©O ©obdo-
6o: ,06(9MHb69HoLY @O CNN-0L bobodo doemy
03900 0L EOM, OMEO O3LAHGOMO0T0 LO-
MFObm LOLOTOOMIML MLV ML Tg-
9dmado Jgohymb, GmI MYMogzondo 3obm-
69000 3OOHOMYM g39Y690d0, 3obgm®MBabgoolL
390093 JomoLO O 303030300 IWENY0900
Jmbgoolb goboBomgdol Logombdo 3603369-
mMmm360@ 3obLL3V3MYdY V3LHGOMOYGOHO G-
3ImM0Mgd0LOgeb. ®WOghHoo, 93LHGOMOYMO
LOLOTIO MM MYO0 LOZIOME bTGO® 0yYgby-
096 03LHGOMOYE® LOAIO MO 03 Logombyo-
%9, HMIMYd0E M®IaIMocOH Y0006 JEbmydo
LOFOO MO

JbmIgHo 6MGHIOL OOHLOL V300 30M-
O30 303306LO OO WIOBJE0IMHOO IO M0g-
OOEOMINOIOPMm FOaMIOMHIMOOT0 03Ym-
3900 939080m0mgdaL LOZOMbLMOL. F9b g mo,
GOEYLOE LOLOTGOOMmM™ g39460L 306MbBO
J00mgdL JELOIPO LOTOGHMOML (ZMEOBOYGHO
©O 30(hgE0omMy®m0) @O gL LOFOOMOMO VO-
3690L FoMOMYOL MOZPO30MZ9M J39YO60O-
%9, 000LM30L GM3 LOLOJOOOMM®MA FooMML
33900000900, 306 Y6 oML YEbMYGo
3OM0d0ogMHo bm®IoL 0GHLO. O Fgmbdg, 39-
LOIENYOGMOO ZMIOBOYHO BMGHAOL doemom
30m0mYdM30 LETOIOMOMIO MO30L dbMog,
890am3 dogmommb 39LO3g J39Y460L LOJO-

4 Mccomish J., (2007). Pleading and proving foreign
law in Australia. Melbourne University Law Review,
432.
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HMOMdY. 08 Jgdmbznz0do3 moL BabmHogdo
©OAaY00 30L0 FOHYM0OMPGo LOJOGOMMOL
bm®30L EOao0L Logombo. bdo®o ALM-
BMomL  0xO0EOIYM  MOHYOOHIGOOLY MY
LOLOTODOYM™m 3Moghogodo gb Logombgdo
3M33mmggLYOOE FOBOLOENYOO. TFOFOMNOMVO,
000-900 Yyzgmody 3obdogmgogm o MY-
BdmMbObLYM 2005 Bmob LoOJdgdo Neilson v
Overseas Projects Corporation Of Victoria LTD,
5 MHMIgMAdE LEOBMOML LOGOMOTMOHOLM
396 dm LETOGHOIOL 0gHOLEHYOL JMGHOL JOO-
©@aLo 0bdhG®aLO FOdM0B300, O3LAHGOMOOL
1996090 LOLOTOOOIMM®ML IMIYBoO OMIMOJ
3330000009000, 0L YEbMYHO BMG30L F0bo-
OMHLOL 3oOBLOBM3®OL Jgbobyd BLFGMMOO.

63MLMB0: LAJ3NL VBIIOMOMN30N
80MJaMIsas0 O 30@JdIC0
80036933000 36380

00MHOOMO BgomLMmbo 406030 ymaxyzboLboL
3009900006 HOIMZOMEO ©O 8d03g® ©OToO-
300 (3009L 06 3JMbEO TMOFoMo, ®OdgR
33004Ox@0madd 650MLMBYLTd MO30O639
303mmyg3aL). gL dmbEo 3330630, Hobym-
do. dobo Bgymmyg, $MGMF 60MLMbO MMOo
Bomob 3o@om ©oLOJagogmMo 0ym dM3OLY-
bob Overseas Projects Corporation of Victoria
Ltd (OPC)-ob 8096, Gomo 9myddomydnbo
3960LO MG®EOBOdOEOYM™ J3930Hg 3330600L
306000 O G@OmoOEOL YPb0ggdLoHIMHT0.
30@MmMIgoymo IOHm3omo  bym3gzhymg-
0oL dobgazom, OPC-L 16O JoMHIY639MmM9ym
LOEBbMZE®YOgMO FMGFE0LO O 3oLo MEObo-
LOMZOL. AMLOGOHgMggdo 0Y3b696 V3LH®O-
mooL AMJomogdagdo, 3930300 33bM3zcmH90o-
60 EOLOZMgmM O3LH®OMOOT0, JgLOOdOTOLOE
d0m ©OdMmY6900LOL 0g dMIMoL LOGHgMO

5 Cheshire, North and Fawcett Private International
Law, (2008). Fourteenth Edition, 112,113 http://
eresources.hcourt.gov.au/downloadPdf/2005/
HCA/54 Daves M., (2006). Renvoi and presumptions
about foreign law, Melbourne University law review,
331, 370. Schoeman E., (2006). Renvoi: Throwing
(and catching) the Boomerang — Neilson v Overseas
Projects Corporation Of Victoria LTD The University
of Queensland Law Journal, 203-212. http://www.
austlii.,edu.au

OPC-0bL 60600m3®a. LOLOIVGHOMMM®MA 300h-
600, HMI dOMOOGO ByoMLbMBOL omoghy-
Mo LOGhgmo BoLGoaIdMEO agmaghobL
030moL 306mbom (lex loci delicti), 9.0. ho-
6760 LOJOOHOMOm. 6goEMLMBOL dIZMZOMH-
90 LOLOBOOMMML ObYEbOEY, HMA oL oM
BoMIMOM3I6O 0MO30mOM 3H30(390IMY-
0oL HobYE®O LOFOGMMOL MOMOOdY O do-
806396mbomo d00hbg3O 03 LOZOMbDHY
99dmad0LEVRZOGOE FMHO JLOJYOGD. dOEY-
60@, 306 06 BoGMIMOEAaNbd ®ondg LoboL
9303900 Hobydao 30b6mbBoL Jgbobgd, O3
30039m0 3mMB0boOMIYaoL BOMIMIOOAII-
6omM3O. 030 BEOMMOEO O(330 093™ hobyg-
®0obL LobomMbm GMoL3YOMO30L LOFMFOmOgm
LOFOOMMOL dDMBOO 3M06(303900L° 136-9
dybamob dobgzom, HMIJMmoE @gmodhagdo
LOGORYMOLOMZOL LOBEOBIYMMOOL FOOE
069LYdO g m BambL. GO 076906H0300 LO-
OHHgEoL JOOHYMBOL O3M0639300, MOOIO0
390mb3930L @OOaMANEOL obYmo nym bym
Bgomdg 39ho. dm3oLYbOL dZMZOHTO LOLO-
30O OmMmMMmL Bo®Myanbo 1986 Bemob hobgmaob
LObOMbM GLEPYdMOZ0L LOTMPoMOgm LO-
30O mmoL 306330390000 O Hhoby®O LOIM-
Jomogm LO3OMEaLM 3MEHgLOL 0bgmmoLY-
M0 0oMadobyoon, oLY3g IB9605LO Lobommbm
LOLOTOO MMMV goOBY39HOMad9d0. 9gL3Y-
Oho dmabzoo Hobgmo oydobipo, HMIY-
MOE BEMOEO JObbOOLY O V3LHMOMOOL
160396LOHgHIOOL  LOFOGHMMOL boGoLDLUL.
5306090060 ©@O30mbz0LOL, 9dL3gGHId MoO-
®adbo o dobdodho hobgmob JgdgobogLo
LOLOTOGOMMML  FoEOBY39H0EY0900. JoLO
h3906900006 FodM3O6OGY gooMa3zo, MmI
137-9 dgbamo 0m30MmobLBNBYOEO bobEOdIY-
Mmool 300L goaMdgmgdolb dobLogym-
®9d9m 30Mgomydgddo. mydEo, gb dgbamo
00d0b gobadm@o Mama306hyMo, ™my30
LOGRYEMOL dMIZEOL LOgombL Hoby®o LO-
30O MO0 gobLOdMZMO3O @O LMo Fo-
BLOZYMEYOPMO OMYIMYdd 00MOLYdJOEV,
OHOMam©mHoEod mdo. 3baogLbo goMmgamyodgdaL
0MHLYOMBO 03 LOFIT0 OO OEOLHYDO.

6 The General Principles of Civil Law of the People's
Republic of China http://www.npc.gov.cn/englishnpc/
Law/2007-12/12/content_1383941.htm
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LOTMFOoMOgm LOTOGHIIOL dMIOEO 3G0-
63039000 126-9 3gbemo gobLOBM3GMOZL, HMJ
,0906M00L 303mMm BoGMAIMIMO0MO B0OBOLOM-
300 30LYboLAZgOTMOL 930LEYdd FbMmMME
3906md0L 39LOZYMGGL, BOZMBHOMMYd9ML
06 996939ML.“ BMLOFOGOMMYT Johym Hoby®
LOTOOMOML EOWYJBgdYMO OE30L gL 3m-
90300 @O OBOELOEO: ,HOBYIMOL LOIMGOMO-
Jm LOEFOOMMOL dMIOO 3063039000 146—9
dybomo, 39 JBM9ooL 3odmaaL godmgzoygbdbm
03LHGOMOP®O LETOOMOMO, OO0 MG 039
aboMy 03LHGOMOOL dMJomoggbo 0M006.”
LOLOTIO MM ML F0ge 3O3MYmbYOYMO O3

39bmoL MOG®R3OB6T0 BgHH0O: ,aBMY0900L
©OMOM39300m godmbBzggmo Hoobolb 3ma3dg-
BLOGEOLOL, dodmMyYybagdgm HbEO 0gboL 03
9394600 LOTOGO OO, LOEOE V3OO 3Jm-
b0 OMM3930L. my m®ogg dbodg oMoL
96HM0 ©O 03039 J9394y60L Bo®MIMIOanbgmo
06 39a030@ d3bmzmgobo gOHMLY O 030-
39 939906030, 0LY39 JgLodmmo ZoO3MYby-
090 0gymbL om0 J39yYb6aL 06 LogbmMmzMydgemao
0anmaL LOTOOMOMN.” O3MNYgoo MO 03-
LHGOMOYOHO LOTOOMOMO, FMLOTOOMIYT
©oobL33b60, HmM3 OPC-30 @oodm300 LoG®-
mbomolb ©OE30L ZOMEYdIYMHLY dOMHOOMO
690mMLMBOL TF0FOOHOY O VOOZOMEYOYMO
030 380Ygb9d7mo Boobobomgzob 300.000 M-
mMOGMom. LoLOFOGHMMMM™A, doLY3g OPC-0L EoO-
Bm393009  30LYbOLARZJONMOO  OOZOLGWD
MMI-b, HM®BYGEMAOE gL 3OOBY39HOMHOd Zo-
OLOROZMY. dLY, OM3I 2004 BgemL gobbomym
LOgdgdo Mercantile Mutual Insurance Ltd v
Neilson LOLOFOGOMMAE 300HBNY, IXMI MoO-
300300390 dMLOFOOMMIL Yo6O gLOMFY0-
mo Hobymo LOFOOOMOm @O LOGRYMOL
bObEOBTYINMIOL 30O Zobymo doghboo.
000L J98amad BoomMLMB3Y FoOBY39MHo-
mdd goobohozcmo OLOZMam d3LAHMOMO-
oL  P%9609L LOLOTOGOMEMT0. V330NV,
J99609L0  LOLOJOGOMM™ML B0bodyg dOa™M30
30MH39m0  Logombo, GMIgGMOE FoEOgMHOL
LOFOOMYOEO, 0ym oL GM3 LOLOIOGHMMUL,
GOOMIMOL  ZOmodoyHo BMG3S JHoMYOO
B0060L 30YygbgodoL daombL (lex loci delicti),
0bg39mmdddo oo 30gmm 3MMOSbOE©
Jbmgcho LOETOGO MO, My FbmmmM™mEO JEbm

J39460L OB ooMmyYGmHo  LOJOOMOMMO. JPI-
6og3magbmdom, 993Lbo bdom 9O mMOL Boboom-
3093, LOLOFOGHMHMMI ZoEOBY30hHO, BMA LO-
o™ oym Hobymo LOJOGOMEOL FNMOObOE
30m30em0LBNBJ0O, 3MMOdOYH0 LOTOOMMOL
BmMIqd0L Hhomamom. LO3OOOL3OGOML o39-
900 3odm0639300 030L, HM3T V3LHEGOMOYE
LOLOFOOMML FgbodmMO FOTMIYn690060
hoby®mo LOJOGOIMOMMO, BdOT0b BMEO MOZ0@©
hoBgmaL LOLOTOGOM™M 03039 LOJooL go-
6b0M30LOL OM O3MNY9bgdO LOZYNOG LO-
30O MOML, GOEAaObOE Hhobydo 3mmodoydo
LOTOOMMOL BMG®HIHO0L OOHNHY3060 F0TOOMO-
30 3oL bbgo 0gdooymo LoLbHgdoL39G.

36OHME9LBY BoMIMNIZ30 LOEOZM Logombo
030L dgLobgd, My OMamMe godmnyg690696
hoby®mo LOLOFOGOOIMM®MYo0 IMIbo FOTM-
B6o3moLL, GMIgmoE FMIJ3gamod 146-9 0Y-
bemob dgmcg B0booagdoL oLIGYHBFOYM™
LoMhY3030 ,,89LOJMMO". HOBIYGMO LOTOGHMIOL
99L396H3O MmoMI30L OGOTWIM0 MJ30 080DY,
0y OHOMamMeO 306030MHHYdMEO gL BoboOY-
00 MO30® hobygmdo. 3H30EIOIMIOOMO BO-
390mMdOa LOLOIIGO MMM Bd0Y3060 0JoM39b
F9LOdMYOgMMO 0YM MY OGO OMOYMO OO0~
mM9o0L J93L500 030L ZOOVOIYOOM, MY MOL Jo-
039M700 HobgMa LOLOTOGOMMM.

OOM3MOHE B90mm P339 9M360369m, OM-
©9LOE LOGTg IEb®I® LOTOIGOMOML 9bgood
03LEHGOEOOL  LOLOTOBMMM™MYoD  0YgbadL
369033x13E00L JEbMmydo O V3LHGOMOY&OHO
LOFOOOMOL 0EHYBHYO ™AL TgLobgd, LOBOD
LOBOBOOMIIF™M OO OIHZOEDY0O. OMIM-
63 000M96, 9L LOZTOME JYEbOYMO 3GrVIMHo-
30 BoMHIM0330 030L godm, HMI ,,03LHGOMO-
3630 LOLOTOOMIMJOFO O 0(3000 YJEbMYSO
LOFOOMOMO*, VFNH™MI YOO 0500L EOOLEDY-
©9079m0 30mMZ0L YEbMPGHO 306MBIGOT M-
000L J0b00MHLO 3H30(3909MYd900m. V6O,
dboMmgadLy @O  LOLOAGOMMM®ML  Jgydmad
dmbgmbad MmO ©OONgbMmOMb Jibm LObY-
m3BogzmL LOJOGMOMO, LOBVE ghm-ghmo
dbotg 06 ©o0bobogL 3oM33a3mm J30Mmohg-
LMOOL 030L EOIDHIN(3YO0T0, BMI JYEbmydo
LOTOBOMOMO OM33gYMBoMO®  ZobLbgo-
30900 03LHGOMOYMHOLOZOL. dLgmMO Hogho-
300 3MaBOBYD FMLOGAYMOL dOIMIOHYO0
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Neilson-0b LOLOTOIGOXIM™M 3HMEJLOLOMENL.
0mLOM”YMHgOL OBORIO0O JOHZOEIO0OM O
03 9(h30(3907Mmad900 BOMIMIYOanooom Ho-
6360 LOTOGMIOL JgLobgod. 30M39em0 0BLEHO-
63000 LOLOTOGOMHMM LLbE®MAOL HOBOBHD OO
300moMm330, OGMI dMLOMAgEMOL VEOIMZO-
Ho 3GMmMEaLOL EOLOBYOLIO, FYMBOWHMOE
©OgMOBbAd AMLBTOGOMMAL O ZoboEboo:
,h300 ©03EboEOE 39330000 ZELOMM-
0, ML 3oymm Hoby®o LOTOGOMEMOLOZOL".
306MH0gom, dm3oLYby O0bHYMaLYdIMO oYM
000L H3gbgd0m, H™MA HoBYMO LOGHYEOL bo-
BEOBTYMMO0L 3000 FOE0MMYd0m TMIMY
04®, 300M7 933030MIbHIO0  ©OLOZEIM
03LAHG®OMO0L. 306 BOMIMOEOAN0S FH30(390Y-
90900 Hobymo LOFOGMMOL Jgbobgo, Y-
930 0OHOVWIMH0 J;mdz0odL, 03007 my OMmamM
09690m@o 146-9 dgbmob 3gmtg 60boO®Y-
00 06(hg®3OgHoMH9dYo hobgmdo. J9H30,
BOMHIM0Tz0 LoZombo JEbMYGHO LOTOGHMEOL
0IIJ30hMo  3H30Egd0L  0GOMLYdMOOLOL
LOLOTOGOXM™M bMI OO EVIGYOHJOIMDO Y-
BHIO™MOOL 3GMYBHIBRE0OL. ZMMaa00L JI®O-
3em9LMOOT d00hb0d, GMI d0dOBI9gEmMboemo
04m 3MH9dYoxRE00L gdodmygbyoo, 06y Hoby-
0o LOLOIOOOXMM 146-9 FYbamL 033300
30630MOHO30Y, MGMaMOmHE 03LHGOMOIYMO.
3MMIa30006 ghHm-ghmo dMmLOIOG MY oM
©OgmMOBLbAd 030L O OOBOJLOGO ZobLbgo-
3909m0 O0dGM0, HMI 3MYDYIBRE0d 06 Yo
300MYyg6906moym, Moaodb 030L 33900
6Omd obgmo  gobLbzozad MO, FO3MOHYY-
Mo 096H0oYmo LoLH3oL 3Jmby J3gyobol,
OHmam®oi Hobgmoo d3LHGOmMOL 3baogLo
LOTOGOMOMO ZOORBEY, LOYMOOE® OOHIOOTO-
590M90MO FOM9MEO. 30L0 VBB m, BOMIM-
J03969m0 0ym Hobgdo LOJOGOMOMO 0039
306980mHo O 3odmaygbgodnbo HoBIYG LOLO-
30OMMML, GMaMOHE O3LHGOMOgM FMLO-
00OHOMaL. 03LAHGOMOYOHO LOFOIOMOMO lex
loci delicti 69Ld0 06 dOMOOMHYdEO FMIboen go-
0MBO3mMOLL. 08 YbOE, 146-9 dgbemolL Fgmtg
6000000 OMIMABEO ,LOFOOIMOL bM®-
0oL BoBomo o obomo gdogbomo, HMIgm-
LOE 06 ZoohbEO 933030MabHo dZLAH®OMO-
76 LOBOOOOMT0®.

©abdaby

33900000m900L 3GM0b(3030L  3ObMBIAd-
MO0 OBYMHRZ0T dBOMO Lb3OEOLLZOM-
00 303m06300. 39-20 LOJY3IY60L EOLOBYOLIO,
0mdogo 3obmMBAMYOTMMOd P3Io0m0omyd0L
60000MAMI3 FOTM@OM®O.  ZMMODHOMBOL-
O®o JmMoL  FogMEIMIOYMO  FgbaIMY-
00m, 30L JgMMadOL 0LYM039 86033690MMOO
99690m@0, HMam©®oE LobymIBoRmML dbMo-
@O0 LOLOTOOOMMML PBYBOYLMOOL FPobrym-
B3OL YIELMIMH0 30BMBIYOTMOOL LOLOMZHO-
MmMEO. Jomo 0dGHom, Jgbodmmmo goMbgdo
LOGOMbaL, BMI 6700L30gH0 ZMEOHBOYOHLO-
30OMMAdMH030 30M0MHdd OPLOYIHOMOE
303MdgmagdYmoym @OMT0 O LOIMMMMEO
300By3gho 396 dm3boMaym. dgbooddo-
LOE, 3909d3690MEO 0LYMO FEFMTOOJMBY,
®HoLOB 3OOMBO LOGZIMO MOTOTL b hMFdY-
oL LOGOMOTMOHOLM OGO HOOL YJBMOYOL.”

0MOLYHOMOEO 03 bLHODHYHOL dboGOHOTY-
0 3MOZ30MH0 0MHZY396H0 _ 0L OGOL LOTYomg-
00, HOMO O0bHYMaLYdYM J39Yy690L JMGOL
BOMIMOTZ0L 30MHIMB0Y, 067y dMLOYMOIL
03039 306mMb0, 30633 OO JYO6O 0YML JBWENYOO-
dmLOMO FMLOTOGOIMY.

003b9o30@ 000LYO, GM3 J3x30M0MJOO
0MHOgOMA30MOM360 096 Jomadymo 9o
30O Hm OMmdh®H0b0L, 9GOdgE LOLOTIGO MMM
3MoghogoL 30g®, LOdMMmMMME LObyMABo-
QBO®MO OOLOMYHYOO YIOOZMLMOOL 3N O-
807630 306MBIYOTMMOOI (36 dMBOT6IYMO
306330300 go3mMYgb9d0L LogoO™®YOO.

dmaoghmo 39336090 03M0h0390L 0©Y-
BHIOMOOL 3BYBHIBREF0OL O F0OHBOO, HMB 0L
do®L gmb&®obL 08 30HB9LL, OHMIGEMO obbm-
®309madoL  3obMBIYOMado  FEOMMON0
0(H303909Mmaddmd  OMIJHEM06030, ZogMdmE
9h303900L H3oGdm®moL bobBoemdo. oMyLHE®O-
®900LOM30L: FbOGYL, GMIMOL LO®RgEOo
9379MmoMOEY0d0 JEbmPOo LOTOOMMOM @©O
9L doLbmzoL BOgYO00600, Tgydmad 30do-
HoOmL 390093 LHGOHI3OL — MO30 Fg030-
3M0L LOFOOMEOL J0bdOGOLOL EOLO®EY6O®

7 Perrone P., (2002). aprile, Il problema del rinvio nel
diritto internazionale private Diritto&Diritti p.4 https://
www.diritto.it/rinvio-nel-diritto-internazionale-privato/



#14, may, 2020

183

9H303909m90900L BoGOOa560LO306, GOMO
00MJ3go®aL  0YbHGO™MO0L 3MHIdYIW (0O
©O 303m0y9gbgoym 0gdbob 3oL dodobm 39-
Moeaobbymdomao  LobodoOmMm™  J3zgybolL
306mb0. & 08ubo®, 3M9dYIRE00L 3030 M
0MHLAdIMO  JOOYMBOMO EOIMINOYOYINY-
00L 303bgEV30 (HMEO Jebm LOJOGMMOL
30600MHLOL 3H3oEgooL MgoMmIgMhao Lo mymy
06 0GHLYHOMOL; LOLOFOGMMM™M J39YyboLo O
J33bMYEH 3OBMBL MGOL BLEOZLYOO JOHOMM
RBOJE00O @O 0.3.), 3G0ohozmbydo JMomYd9b
dobo LHG®OHIZOYMOE FOIMYY6900L JgbLod-
mMadEmmOoL, MOMaMOHE FE3MIOOHIMONEOL
300mLOZOMUL, GOE bombL YJBYMOIL dOZOMLO-
3Yymxzgmmo LOEJOGOHMMOL odmygbgdoL, 3odob
OMEO YJEbMPO 00 godmboygbgdgmo.

8 Rotem Y., 2014. Foreign Law as a Distinctive Fact —
To Whom Should the Burden of Proof Be Assigned?
Chicago Journal of International Law Vol. 14, 640.
2002 Bemob Logdgdo Shaker v Al Bedrawi obgemolols
boodgamogom LoboBotoremma coolzghs, Gm8 3 3g8-
obgggedo 96 Jggdemm godlgds ysbeyed Lodstomo-
b oo osa@obné 3066l dmrol OQSG(I)Uémbnb
36083303300[) ©o 063 oGa@obné)o LoBotranacma
b godmygbgdnemoym 03(1)«:80(536)0@, dbememamo
03ohmd &m3 7ibe g39460L LoBotrancmoals ©oggbo
336) dmbeoo. Rogerson P., 2013. Collier's Conflict of
Laws, Cambridge University Press, Fourth Edition,
50.
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CASE NOTE NEILSON:

HOW THE COURT CAME FROM
THE RENVOI TO

THE PRESUMPTION OF IDENTITY

Tamar Mskhvilidze

Kutaisi University, Affiliate Assistant
Akaki Tsereteli State University, Invited Lecturer

KEYWORDS: Foreign Law, Renvoi, Presumption of identity

RESUME

The decision of the High Court of Australia in Neilson is a very
rare event, since it contains an extended consideration of renvoi
by a national court of final appeal in a case containing a real renvoi
issue. Not surprisingly, the case attracted considerable interest among
private international lawyers around the world even before it reached
the Court, and the Court's decision was eagerly awaited.

This case note argues that it makes no sense to apply foreign law
at all, far less the choice of law rules (including the renvoi rules) of
that foreign law, if the relevant foreign courts would not have or retain
jurisdiction over the dispute. If an answer to the renvoi question is
still called for after this preliminary jurisdictional enquiry, single renvoi
is preferable, although it was rejected by a majority of the Neilson
Court. This case note also points out that the Neilson Court used the
presumption that foreign law is the same as Australian law in a manner
that greatly assists forum shopping, while repeating the now routine
condemnations of the practice of forum shopping.
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gom Hybodg

ddLboadyd 30MAoNL

60663J QNMHITOME®OL
30LJbNLA3JOLMBOL
MJdJLNMIod JoMOILY
LO3ObMBALIOLV(M) BOS3MBIA()

qgom pbodg

OOJhE0bh0, 0by-0b 0962000900 Q039 HIHOL dbE3990m0
9900, 30 ,,30060000006 booogmzohm d0emb™ vogm30h0

bLA4396dM LOOY33d0: oMgdhmo, ghgwoonhmbo,
dobybobdggdemmodo

ddba3am0

3030OMYM 3MO3MOOE0IYM FOOHMZOLO O dM33nd00b LOAY-
BoMm3gm LOJFNObMdOT0 PB60T369eMM3069L0 MO V30LGONOM
LOBMBOOMYOOL POGOYIHMGJOL, HOEOFO6 LEMMYE FOMDYO OIM-
300909mM0 LOBMZOOMIOOLMOD O3V3T0MYdYMO OOBY39Mh0-
90960L 30MY0d O 3MOGH030T0 oM BHJOMODHOF0O.

LOTYBOGTgm LODMFOOMYdOL OGMgIHMO MY FbmMME LO-
®930LHEOOEOM MOGOFOBMT0 dLYMO® FOMOMYOOL O FyEMaLbIMBL,
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RESUME

All companies are required to have at least one director. This is
because companies, as “artificial” legal entities, can not act themselves
— they need to act through other persons. In most cases, the actions
of a director will be treated as being the actions of the company itself.
The present article is dedicated to directors personal responsibility to
the third parties.

Directors can be personally responsible to the third parties in
respect of negligent conduct on their part. The aim of the present article
is to study the grounds and judicial practices of directors personal
responsibility to the third parties.

The discussion provided in the article is based on analysis of
legislation and practice of various countries. According to the research,
the legislative basis of the director's liability is controversial. The recent
decisions of the Supreme Court of Georgia confirm that to impose the
responsibility on the director is possible, but there are certain flaws.
However, the cases give us an opportunity to re-examine directors
liability to third parties. The article examines the basis of directors
personal liability related judicial practice. The article generally discusses
present flaws of the present practice in Georgia and provides some
recommendations. Afterwards, the article scrutinizes possible effects
on corporate governance.
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