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COURTS ORTHE LEGISLATURES?
MARIJUANA POLICY IN GEORGIA
AND THE UNITED STATES

William J. Watkins, Jr.

Acting Prosecutor (Representative in the Court of Appeal)
of South Carolina (USA),

University of South Carolina School of Law,

President of the Greenville, SC, Lawyers Chapter

of the Federalist Society

KEYWORDS: Traffic, Marijuana, Constitutional Court

Who is to decide? This is the fundamental question facing a dem-
ocratic republic. A separation of powers is widely accepted in western
democracies with legislatures making laws, executives implementing
the law, and judges interpreting and applying laws to actual cases and
controversies brought before them. But when does the judicial role de-
part from judging and impermissibly lurch into the realm of policymak-
ing which most people agree is a legislative function?

This article examines such questions in reference to recent ex-
perience in the Republic of Georgia and the United States regarding
the legal status of marijuana. In both countries courts and legislatures
have taken decisive and controversial actions regarding the status of
cannabis in society. But in so doing, have the judicial and legislative
branches respected separation-of powers-principles, or have the lines
been the two branches become blurred?

RECENT DEVELOPMENTS IN GEORGIA

On July 30, 2018, the Constitutional Court of Georgia considered a
complaint brought by Zurab Japaridze and Vakhtang Megrelishvili chal-
lenging provisions of Article 45 of the country’s Administrative Offenses

William J. Watkins, Jr.
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Code." Japaridze and Megrelishvili argued that the
use of marijuana does not threaten to undermine
public order. Autonomous individuals, they con-
tended, should be free to evaluate the health risks
of using marijuana and make their own decisions
on whether to partake.? They also tackled conten-
tions that marijuana is often a gateway drug that
leads users to more dangerous substances such
as methamphetamine and cocaine. Urging that
marijuana should be treated no differently than oth-
er recreational drugs such a cigarettes and alcohol,
they averred that the sanctions in place did not pro-
mote a legitimate government interest.

The government of Georgia countered that
the provisions concerning marijuana furthered the
state’s interest in promoting the wellbeing of in-
dividuals and society as a whole.®> Government
lawyers stressed the need to protect young people
from the health effects of marijuana. The govern-
ment acknowledged an individual’s right to per-
sonal development, but pointed out that this right
is not absolute and that it may be limited by legis-
lation when it endangers the rights of others or im-
plicates important public interests.* Consequently,
the government contended that the sections of
Article 45 in dispute were properly enacted.

The Constitutional Court examined the sanc-
tions in light of Article 16 of the Georgian Consti-
tution which states that “[e]veryone has the right
to free development of his/her personality.” The
Court ultimately concluded that the use of mar-
jjuana is protected under Article 16 and that the
state’s efforts in protecting individuals against
possible ill effects were unwarranted.® The Court
announced that the restriction on the use of mar-
ijjuana was over broad and not proportionate to
any legitimate state end.” The court proclaimed
that when the state unnecessarily punishes con-

1 Notes: Jarparidza & Megrelishvili v. Parliament of Geor-
gia, § 1.2 (July 30, 2018). There is no official English
translation of this judgment. For purposes of this article
| have relied on a translated version via a publically
available, online translation application.

Id. § 1.5

Id. § 1.10.

Id. §1.9.

Geo. Const. chap. 2, art. 16.

Jarparidza & Megrelishvili v. Parliament of Georgia, § 11.32
(July 30, 2018).

7 Id. § 11.36.

DO WN

duct, true justice is impaired. In making this ruling,
the Court stressed that constitutional texts are liv-
ing and dynamic and must be interpreted in light
of societal development and changes in attitude.®

The ruling only concerned the consumption of
marijuana. The Court did not strike down prohibi-
tions on cultivation and sale.® Moreover, the state
may still impose penalties where the consumption
of marijuana creates a risk to third parties. Under
proper circumstances, penalties would be appro-
priate for consumption in schools, on public bus-
es, in the presence of small children, etc.

In response to the decision, the Georgian
Parliament adopted amendments to the mari-
juana regulatory regime." Parliament has pro-
hibited the use of marijuana for people under 21
and has banned the use of marijuana in multiple
locations. The law specifically prohibits the use
of marijuana by government employees or pri-
vate sector workers when performing official du-
ties. Driving an automobile under the influence of
marijuana is also prohibited.

Many supporters of the Constitutional Court’s
decision believe that Parliament’s new laws are
inconsistent with the Court’s interpretation of Ar-
ticle 16. Others have accused the Court of over-
stepping its bounds. The Georgian Orthodox
Church has been very vocal in its criticism and
even suggested that the Court should be abol-
ished. Archpriest Andria Jagmaidze, speaking
on behalf of the church, said that the judges of
the Constitutional Court “had no right” to make
such an important decision on behalf of 4 million
Georgians.' In essence, he raised the issue of
who is to decide such critical policy matters.

Nine judges serve on Georgia’s Constitutional
Court.” Three members are appointed by the Pres-
ident of Georgia, three members are elected by
the Parliament, and three members are appointed

8 Id. § 11.40.
9 Id. § 11.3.
10 1d.§II. 35.

1 OC Media, Georgia ‘Tightens Noose’ on Cannabis
after Constitutional Court Legalises Use, December 6,
2018, https://oc-media.org.

12 Thea Morrison, Clerics Demand Abolition of
Constitutional Court after Marijuana Legalization,

August 2, 2018, http://georgiatoday.ge.
13 Geo. Const. chap. 5, art. 88.2.
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by the Supreme Court. The judges serve 10-year
terms and their decisions are final and not subject
to an appeal. The purpose of the Court is ensuring
the supremacy of the constitution and protection of
the rights enumerated in the document. Any person
may bring a case before the Constitutional Court if
their rights and liberties protected by Chapter 2 of
Georgia’s Constitution have been violated.

MARIJUANA
IN THE UNITED STATES

The United States faced a similar watershed
constitutional moment on marijuana legalization
in Gonzales v. Raich (2005)."* The question pre-
sented in Raich was whether Congress, using its
power to regulate interstate commerce, may pro-
hibit the medicinal use of cannabis via the feder-
al Controlled Substances Act (“CSA”)-even if the
cannabis at issue is grown using only implements
and supplies made or originating in a single state,
never crosses state lines, and never is sold in a
market transaction.

The Raich case originated in the state of Cali-
fornia, which passed a Compassionate Use Act in
1996. Under the Act, a patient or his primary car-
egiver may possess or cultivate cannabis solely for
the personal medicinal use of the patient as direct-
ed by a physician. Under this law, Angel Raich and
Diane Monson used cannabis for medicinal purpos-
es. Raich suffered from an inoperable brain tumor,
seizures, paralysis, chronic pain, life-threatening
weight loss, and many other ailments. Monson’s
afflictions included chronic back pain and muscle
spasms caused by a degenerative disease of the
spine. Their physicians concluded that Raich’s and
Monson’s pain could not be relieved with ordinary
medication and thus prescribed marijuana.

The cannabis prescribed had been beneficial
for both women. Raich, for example, was once
confined to a wheelchair and was able to walk after
a successful marijuana treatment. She was also
able to maintain her weight because of renewed
appetite triggered by the cannabis

Despite Raich’s and Monson’s compliance with

14 545 U.S. 1 (2005)

California law, in 2002 federal drug enforcement
agents besieged Monson’s home. A three-hour
standoff ensued that resulted in the agents confis-
cating and destroying all six of her cannabis plants.

Denying the constitutionality of the federal law
as applied to them, Raich and Monson filed an ac-
tion in federal court. A United States District Court
denied relief, but the Ninth Circuit Court of Appeals
reversed, holding that the women demonstrated
a strong likelihood that the Controlled Substanc-
es Act as applied to them was an unconstitutional
exercise of federal power. The federal government
ultimately appealed to the Supreme Court.

The Commerce Clause, in pertinent part,
provides that Congress has the authority “[f]
o regulate commerce with foreign nations, and
among the several States, and with the Indian
Tribes.”’® At the time of the Constitution’s fram-
ing, commerce was understood as “intercourse,
exchange of one thing for another, interchange
of anything; trade; traffic.”'® It was not a synonym
for “economic activity” or agriculture.

With inclusion of the commerce power in the
Constitution, the Framers did not contemplate re-
strictions on cannabis or any other home-grown
crop. Rather, the purpose behind the regulation of
interstate commerce was creation of a free-trade
zone within the United States. Alexander Hamilton
predicted in FederalistNo. 11 that an “unrestrained
intercourse between the States themselves will
advance the trade of each by an interchange of
their respective productions.””” Picking up on the
theme in Federalist No. 42, James Madison noted
that the main purpose of the Commerce Clause
“‘was the relief of the States which import and
export through other States, from improper con-
tributions levied on them by the latter.”'® A union
without internal trade barriers, the Framers rea-
soned, would permit the states to take advantage
of division of labor and promote peace.

15 U.S. Const. art. |, § 8, cl. 3.

16 Samuel Johnson, A Dictionary of the English Language
(3d ed. 1765).

17 Federalist No. 11, p. 53 (Alexander Hamilton)
(Buccaneer Books, ed. 1992). The Federalist Papers
were a series of newspaper pieces that argued in
favor of ratification of the Constitution of 1787.

18 Federalist No. 42, p. 214 (James Madison) (Buccaneer
Books, ed. 1992).

William J. Watkins, Jr.
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In response to Anti-Federalist (those who op-
posed ratification of the American Constitution)
fears that the Commerce Clause would permit the
federal government to interfere with local, intra-
state matters, Hamilton specifically noted in Fed-
eralist No. 17 that the Clause would have no effect
on “the administration of private justice . . . , the
supervision of agriculture and of other concerns of
a similar nature.”® The cultivation of six cannabis
plants for personal medicinal use would thus seem
to be beyond the reach of Congress.

Original intent of the Framers aside, a pure tex-
tualist approach yields the same result. As a textual
matter, “agriculture” or “economic activity” cannot
be read into “commerce.” As Richard Epstein, a
law professor at New York University, has ob-
served, logic dictates that “commerce” means the
same thing in relation to the several states, foreign
nations, and Indians.?® The Clause would make
no sense if we substituted the word “agriculture”
for “commerce”. Congress shall have the pow-
er “[tlo regulate agriculture with foreign nations,
and among the several States, and with the Indi-
an Tribes.” Obviously, Congress cannot regulate
the crops grown in foreign countries or in Indian
Territory. It naturally follows that Congress cannot
regulate the agriculture in the several states either.
But Congress can regulate the interstate traffic in
agricultural commodities or the importation of such
commodities from foreign countries. This would be
consistent with the Dr. Johnson’s definition of com-
merce as intercourse and Madison’s and Hamil-
ton’s emphasis on goods crossing state borders.

Early Supreme Court precedent supported
such a limited definition of commerce. For exam-
ple, in Gibbons v. Ogden (1824)*, Chief Justice
John Marshall denied that Congress could regulate
“that commerce . . . which is completely internal” to
a state.?? Using state inspection laws as an exam-
ple, Marshall observed that the object of such laws
“is to improve the quality of articles produced by the
labour of a country; to fit them for exportation or,

19 Federalist No. 17, p. 80
(Buccaneer Books, ed. 1992).

20 Richard A. Epstein, The Proper Scope of the Commerce
Power, 73 Va. L. Rev. 1387, 1393-94 (1987).

21 22 U.S. (9 Wheat.) 1(1824).

22 Id. at 194.

(Alexander Hamilton)

may be, for domestic use. They act upon a subject
before it becomes an article of foreign commerce,
or of commerce among the States, and prepare it
for that purpose.”” To Marshall, events occurring
before goods were shipped across state lines were
not commerce subject to congressional regulation.

Over time, various Court decisions expanded
the definition of commerce. But the genie did not
escape the bottle until 1942 when the High Court
considered the constitutionality of the Agricultural
Adjustment Act. In Wickard v. Filburn (1942)%, the
Court was presented with the question of wheth-
er Congress could regulate a farmer’s growing
of wheat intended solely for consumption on his
farm. A local activity, explained the Court, can “be
reached by Congress if it exerts a substantial eco-
nomic effect on interstate commerce.”? Although
the 11.9 acres of wheat in question did not seem
to affect interstate commerce, the Court reasoned
that the farmer’s wheat, “taken together with that
of many others similarly situated, is far from triv-
ial.”® Because the growing of wheat for home
consumption by multiple farmers could affect the
demand and price of wheat, the acts of a solitary
person fall under Congress’ power to regulate in-
terstate commerce.

Not surprisingly, the Court’s opinion in Raich
relied heavily on Wickard. Similar to growing of
wheat for personal consumption, Justice John
Paul Stevens noted for the Raich majority that
“the diversion of homegrown marijuana tends to
frustrate the federal interest in eliminating com-
mercial transactions in the interstate market in
their entirety.”?” “[Plroduction of the commodi-
ty meant for home consumption, be it wheat or
marijuana, has a substantial effect on supply and
demand in the national market for that commod-
ity.”?® The fact that some purely intrastate activity
is captured by the CSA was “of no moment” to
Justice Stevens.? Raich’s and Monson’s activi-
ties fell within the commerce power.

23 Id. at 203

24 317 U.S. 111 (1942).
25 Id. at 125.

26 Id. at 128.

27 Raich, 545 U.S. at 19.
28 Id.

29 Id. at 22.
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The Raich Court offered a broad definition of
“economic activity” that signaled expansive pow-
ers for the federal government. In prior decisions
that somewhat limited Congress’ power under the
Commerce Clause, the Court noted that the cumu-
lative effects analysis of Wickard is only applied if
the activity Congress seeks to reach is “econom-
ic.” The Raich majority defined “economics” as
“the production, distribution, and consumption of
commodities.” According to the Raich decision,
the growing of plants for use at home is economic
activity because it involves the production and con-
sumption of a “commodity.” Under this reasoning,
the growing of a single pepper plant in pot on an
apartment balcony is economic activity and thus
may be regulated by Congress.

Justice Clarence Thomas, in his dissenting
opinion, asserted that the majority opinion opened
the door to dangerous results: “If Congress can
regulate this under the Commerce Clause, then
it can regulate virtually anything-and the Federal
Government is no longer one of limited and enu-
merated powers.™'

Despite the Supreme Court’s decision uphold-
ing the Federal Controlled Substances Act as it is
applied to marijuana, since 2012 across the coun-
try 11 states have decriminalized personal marijua-
na consumption. The federal government has de-
clined to intervene in these states and has signaled
that it will not interfere with the state laws so long
as the states implement effective and strong reg-
ulatory programs to protect the public health and
good order. The states decriminalizing marijuana
use do face a risk that federal policy could change
and thus bring renewed enforcement of the CSA.

COMPARING AND
CONTRASTING GEORGIA
AND THE UNITED STATES

While there are similarities in the Georgian
and American court situation, there are also key
differences. Most obvious is that under the Geor-
gian Constitution, Georgia is declared to be a uni-

30 Id. at 25.
31 Id. at 58 (Thomas, J., dissenting)

tary state. The United States is not a unitary state.
The Framers of the U.S. Constitution sought to
create a government that was partly national and
a partly federal. If a particular power is not dele-
gated by the U.S. Constitution to the federal gov-
ernment, then the states are sovereign and may
pass laws consistent with their own constitutions.
The broad authority remaining in state govern-
ments perhaps explains why, despite the looming
threat of the federal CSA, the states continued to
chart their own courses regarding marijuana after
the Raich decision.

A second difference is that the Georgian Con-
stitutional Court struck down provisions of the ad-
ministrative code while the U.S. Supreme Court in
Raich upheld the CSA. Of course, in upholding the
federal law it effectively nullified the portions of the
state Compassionate Use Act relied upon by Mon-
son and Raich in cultivating and smoking cannabis.

But the one thing the decisions have in com-
mon is the question of who is to decide? What
should a court do when faced with broad language
such as that found it Article 16 of the Georgian
Constitution? A declaration that “[e]veryone has the
right to free development of his/her personality” on
its face appears almost limitless and could become
the source of unbridled judicial power. If a determi-
nation of a constitutional violation depends on sub-
stantive examination of the wisdom of public policy,
is this anything other than what an individual judge
personally believes is preferable? Similarly, if com-
merce is any activity in the aggregate that could
substantially affect a national market, are there any
limits for the courts, or any other body, to police?

A possible answer to these questions is the
doubtful-case rule. It provides some self-imposed
limits on the exercise of judicial power yet does not
abrogate the principle of judicial review. The clas-
sic statement of this rule was penned by Harvard
Law Professor James B. Thayer. Writing in 1893
and recognizing a growing tendency in American
courts to evaluate the substance of legislative pol-
icy determinations, Thayer stressed the necessity
for judicial restraint. Thayer argued that the peo-
ple’s representatives should be allowed “a range
of choice; and that whatever choice is rational is

William J. Watkins, Jr.
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constitutional.” The judicial power, according to
Thayer, does not extend to policy considerations.
In the realm of competing policies, legislative
choice should be “unfettered.”** A duly enacted law,
Thayer continued, should not be questioned by the
courts unless ‘it is so obviously repugnant to the
constitution that when pointed out by the judges, all
men of sense and reflection in the community may
perceive the repugnancy.™®

In other words, under the doubtful-case rule,
an act of the legislature should not be struck down
absent a firm conviction by the court that clear and
uncontroverted constitutional error has been made.
In doubtful cases-those where reasonable persons
can disagree on constitutionality--the courts should
defer to the judgment of elected officials.

For example, if the United States Congress
passed a law making it a crime to criticize the
federal government, this prohibition would un-
questionably violate the First Amendment to the
U.S. Constitution, which provides that “Congress
shall make no law . . . abridging the freedom of
speech.”® As a co-equal branch of government
charged with interpreting laws, the judiciary
would be compelled declare such a law void and
of no force. Such a ruling would not be judicial
activism or policymaking, but an exercise of the
judicial function entrusted to the court by the
people under the Constitution.

Of course, not all cases and controversies
present such a clear dichotomy between permissi-
ble and impermissible legislation. In fairness, great
American intellects disagreed on the free speech
example given above when in 1798 Congress
passed and President John Adams signed into law
the Sedition Act. This statute prohibited publishing
or uttering any “scandalous and malicious writing
or writings against the government of the United
States.”™” The constitutionality of the Sedition Act
was never brought before the Supreme Court be-
cause the Act’'s opponents feared that the Court

32 James B. Thayer, The Origin and Scope of the American
Doctrine of Constitutional Law, 7 Har. L. Rev. 129, 144

(1893).
33 Id. at 135.
34

35  Id. at 142.

36 U.S. Const. amend. I.
37 1 Stat. 596, 596 (1798).

would not only uphold the statute but praise it as a
wise measure.

In sum, the doubtful-case rule requires great
self-restraint; a quality in opposition to the mod-
ern judicial trend. It is a principle that should be
re-examined by judges (such as those on the
Georgian Constitutional Court and U.S. Su-
preme Court) who have no direct accountability
to the people. Judges must grasp that policy pref-
erences should be left to agents who must face
the people at the time of election. If the people’s
agents serving in the legislature make a deci-
sion not outside the bounds of reason, the courts
must let that decision stand. If it is an unwise or
a questionable decision, the courts must leave it
to the people to make the correction. Unless the
bench and bar compel a concerted effort to re-
vive the doubtful-case rule, the judiciary will likely
face populous efforts to curb court power.

What if the judges of Georgia’s Constitutional
Court had rigorously applied the doubtful-case
rule to the marijuana issue? Would the result
have been the same? Could the judges have
concluded that a clear and palpable constitution-
al violation occurred when both the government
and the complainants marshaled competing
studies and data? Perhaps it is good policy to al-
low personal use of marijuana. But policymaking
is not typically found in the job description of the
judiciary. When legislatures make policy (good or
bad) they can be called to account by the people
in elections or introduce more enlightened policy
choices through new legislation. When judges
constitutionalize a policy-in the case liberal drug
use-the policy debate ends and a court decision
is not so easily changed as a legislative decision.

This is not to say that the Constitutional Court
should abdicate all power to Parliament as the
Supreme Court did in the Raich decision. There
is a proper place for judicial review in a consti-
tutional system. Finding the correct balance,
whether in Georgia or the United States, remains
challenging.
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INTRODUCTION

The purpose of this article is to explore the distinction and interplay
in the vicarious theories of accomplice liability: (1) aider and abettor,
(2) natural and probable consequences, and (3) the felony murder rule.
Although the felony murder doctrine has existed at common law for
centuries, it is difficult to state its precise scope. In its broadest form
it brings within the definition of murder all homicides committed in the
perpetration of any felony, regardless of whether there existed an in-
tention to cause death or great bodily harm.’

Recent legislation in the state of California has modified the use
of the above theories to decrease the possibility of convicting some-
one who is not the direct perpetrator of murder. Particularly, California
Senate Bill 1437 has limited the use of accomplice liability for felo-
ny murder. The bill intended to prohibit murder convictions where the
participant was not the actual killer or a direct aider or abettor of the
murderer. Thus, it was the intent of the California Legislature to cor-
rect what was perceived to be a need for statutory changes that would
provide for more equitable sentencing of homicide offenders in accord-
ance with their actual involvement in the crime. This was based on
the bedrock principle of law and of equity that provides that a person
should be punished for their actions according to their own level of indi-

1 Cornell Law Review, Volume 20, Issue 3 April 1935 Atrticle 5.
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vidual culpability. Because the felony murder rule
was being used to convict defendants of murder
who had not killed nor possessed the intent to
kill, it was necessary to amend the rule and the
natural and probable consequences doctrine, as
it relates to murder, to ensure that murder liability
is not imposed on a person who is not the actual
killer, did not act with the intent to kill, or was not
a major participant in the underlying felony who
acted with reckless indifference to human life.2

Legislative History of California
Senate Bill 1437

California Senate Bill 1437 provides the following
to explain the legislative intent behind the senate bill:

Existing law defines murder as the unlawful kill-
ing of a human being . . . with malice aforethought.
Existing law defines malice for this purpose as either
express or implied and defines those terms. This bill
would require a principal in a crime to act with malice
aforethought to be convicted of murder except when
the person was a participant in the perpetration or at-
tempted perpetration of a specified felony in which a
death occurred and the person was the actual killer,
was not the actual killer but, with the intent to kill,
aided, abetted, counseled, commanded, induced, so-
licited, requested, or assisted the actual killer in the
commission of murder in the first degree, or the person
was a major participant in the underlying allowing a
defendant to be convicted of that greater offense un-
der the natural and probable consequences doctrine.
An aider and abettor’s liability for murder under the
natural and probable consequences doctrine operates

independently of the felony-murder rule.

FELONY MURDER RULE

The origins of the Felony Murder Rule are
steeped in mystique and is a very divisive topic
among those who know about it, but its genesis
is even murkier than its principles. Some schol-
ars attribute the formation of the doctrine to Ed-
ward Coke, the famed English barrister known
for his influence on the English Common Law

2 California Senate Bill No. 1437, Chapter 1015. Stats.
2018, Ch. 1015, § 1, sub. (f).)

Legal System. Others find the that the genesis
of the Rule was when Henry de Bracton, anoth-
er English jurist, wrote in the thirteenth centu-
ry that when a person throws a rock at a bird
and unexpectedly hits a passerby, he or she is
guilty of murder if the act of throwing the rock
was “improper.” Thus, when one is intentional-
ly engaged in a wrongful act, the intent can be
imputed to murder. More commonly, and regard-
less of its earliest origins, the modern conception
of the rule is attributed to Williams Hawkins. In
his Treatise of Pleas to the Crown, he argued
that the malice required for murder was implicit in
certain felonies that had the tendency to produce
injury.

A closer look at English and American history,
which are so intertwined in many ways, shows
no application of a Felony Murder Rule in Eng-
land prior to the American Revolution. Liability
for murder was reserved for those who had the
culpability to kill in one way or another. Some of
these applications demonstrated the concept of
transferred intent but none imposed liability for
those who did not at the minimum have the intent
to harm or kill. By the time the English law rec-
ognized a Felony Murder Rule it was applied to
cases where a death was caused through violent
acts or acts that were inherently dangerous to
human life while attempting a felony. This version
of the rule did not have a manifestly different ef-
fect than doctrines of transferred intent. It can be
said that this version of the Felony Murder Rule
was nearly identical in application and concept to
the reformed versions of the rule that persist in
American Jurisprudence today.

Thus, regardless of its earliest beginnings,
the Felony Murder Rule saw its complete realiza-
tion in the United States of America post-Ameri-
can Revolution. The rule is taught in law schools
in common law jurisdictions as being a common
law rule. This simply means that it is a judge or
court made law as opposed to a rule enacted by
legislature. Despite this common assumption, it
seems that the first Felony Murder Rules were
codified in numerous state criminal codes in the
United States. Much of American jurisprudence

Martin James Martinez
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was essentially grand fathered in from England.?

During the course of the early common law, a
homicide resulting from any felony committed in
a dangerous way, was considered murder.* The
primary use of the felony murder rule at common
law therefore was to deal with a homicide that
occurred in furtherance of an attempted felony
that failed. Since attempts were punished as mis-
demeanors, the use of the felony murder rule al-
lowed the courts to punish the actor in the same
manner as if his attempt had succeeded. Thus,
a conviction for attempted robbery was a misde-
meanor, but a homicide committed in the attempt
was murder and punishable by death.®

In Tison, the court discussed the interrelation-
ship between being a major participant and hav-
ing reckless indifference to human life. The court
states: “These requirements significantly overlap
. .. for the greater the defendant’s participation
in the felony murder, the more likely that he act-
ed with reckless indifference to human life.” Fur-
ther, the court found that an intent to kill could
be found where the defendant “contemplated or
anticipated . . . that lethal force . . . might be used
... in accomplishing the underlying felony.”

The felony-murder doctrine traditionally at-
tributed death caused in the course of a felony
to all participants who intended to commit the
felony, regardless of whether they killed or in-
tended to Kill. This rule has been based on the
idea of transferred intent; the defendant’s intent
to commit the felony satisfies the intent to kill re-
quired for murder.® The felony murder rule was
an effort to create felony liability for accidental
killings caused during the course of an attempted
felony.™

In a felony murder case, the proof of the un-
derlying felony is needed to prove the intent nec-

3 Felony Murder: A Historical Perspective by Which to Un-
derstand Today’s Modern Felony Murder Rule Statutes,
Leonard Birdsong. Thurgood Marshall Law Review,
Vol. 30, 2006.

4 Perkins, Criminal Law 39 (2d Ed. 1969); See Also

W. Lafave & A. Scott, Handbook on Criminal Law § 71

(1972)

Tison v. Arizona, 481 U.S. 137 (1987).

Miller v. Alabama, 567 U.S. 460, (2012).

7 ALI, Model Penal Code § 210.2, Comment, p. 31, n. 74
(Off. Draft and Revised Comments 1980).

8 Enmund v. Florida, 458 U.S. 782 (1982).

[e)lé) ]

essary for a felony murder conviction.Tradition-
ally, under California law, felony-murder liability
extended to all persons jointly engaged in the
commission of a felony at the time of a killing
when one of the joint actors kills in furtherance of
the common design.' Thus, in the State of Cal-
ifornia, in a prosecution for first degree murder,
a theory of felony murder rule is viable if there
was an unlawful killing of a human being wheth-
er intentional, unintentional, or accidental which
occurred during the commission or attempted
commission of certain enumerated crimes such
as robbery, burglary, kidnapping, and the like.
In order to prove such crime, it must be proven
beyond a reasonable doubt that the defendant
had the specific intent to commit the enumerated
crime."

California Senate Bill 1437, seeking to limit
the application of the felony murder rule, requires
that in order for a person who is not the actual
killer to be convicted for murder, it would have to
be proven the person had the intent to kill, aided,
abetted, counseled, commanded, induced, so-
licited, requested, or assisted the actual killer in
the commission of murder in the first degree. Ad-
ditionally, as mentioned, a person may be con-
victed of murder if that person was a major par-
ticipant in the underlying felony and acted with
reckless indifference to human life."?

Therefore, the Senate Bill does not change
the parameters of first-degree felony murder.
The legislative intent is concerned with provid-
ing protections in its application to second-de-
gree felony murder. The distinction between first
and second degree felony murder involves the
enumerated crimes provisions required in first
degree murder. Second degree felony murder
requires that the homicide be the direct result of
the commission or attempt to commit a felony
inherently' dangerous to human life, other than
the enumerated felonies as listed in California
Penal Code 189.%

9 Harris v. Oklahoma, 433 U.S. 682 (1977).
10 Hedgpeth v. Pulido, 555 U.S. 57 (2008).

11 California Jury Instructions. (CALJIC) 8.21.

12 California Penal Code section 189.

13 People v Nichols, (1970) 3 Cal. 3d 150.
14 People v Nichols, (1970) 3 Cal. 3d 150.
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In summary, the purpose of the felony-murder
rule was to deter those who commit the enumer-
ated felonies by holding them strictly responsible
for any killing committed by another defendant,
whether intentional, negligent, or accidental, dur-
ing the perpetration or attempted perpetuation of
the felony. In California, the felony murder rule
made the perpetrator of an enumerated offense
automatically guilty of murder when he personal-
ly caused the death of another in the course of
committing the target offense. Further, the rule
goes further extended culpability beyond the
actual killer to all persons jointly engaged at the
time of such killing in the perpetration of or an
attempt to perpetrate the predicate felony.' The
legislative intent of California Senate 1437 is to
curtail the rule.

NATURAL AND PROBABLE
CONSEQUENCES

“Anglo-American criminal law defines a crime
as the concurrence of an actus reus [the physical
act] and a mens rea [the mental state required
for the crime]. This basic definition of a crime
remains unchanged when a defendant is prose-
cuted as an accomplice, rather than a principal.
However, the natural and probable consequence
doctrine, an accomplice law doctrine, allows for
accomplice liability to exist in the absence of suf-
ficient proof of mens rea. The doctrine came from
the common law and, as a result, has seen dis-
parate application among both state and federal
courts.”"® This doctrine has come under scrutiny
in Senate Bill 1437.

In regard to the doctrine, the United States
Supreme court over one hundred years ago,
states: “This is nothing more than a statement
of the familiar proposition that every man is pre-
sumed to intend the natural and probable conse-
quences of his own act.”"” Prior to the enactment
of Senate Bill1437, California applied the natural
and probable consequences doctrine very broad-

15 People v. Cavitt (2004) 33 Cal.4th 187.
16 Fordham Law Review. Volume 85 | Issue 3 Article (2016).
17 Allen v. United States, 164 U.S. 492 (1896).

ly. Accordingly, not limiting liability to subsequent
crimes that resemble the target offense, the state
had extended liability to some matters on the
most threadbare of theories. California included
as principals all those persons concerned in the
commission of a crime, regardless of the level of
participation and whether or not they were pres-
ent at the time of the crime. Hence, the natural
and probable consequences doctrine extended
liability to collateral crimes.

California had taken the view that one’s lia-
bility was not governed by any fixed standard."®
However, under California Senate Bill 1437, the
common law theory of accomplice liability in
which liability extends to the natural and prob-
able consequences of the offense, has been al-
tered. Historically, under the concept of natural
and probable consequences, a person who aids
and abets another person in the commission of a
crime, is not only guilty of the crimes, but is also
guilty of any other crime committed by a principal
which is a natural and probable consequence of
the crime that was originally aided and abetted.

Moreover, in determining whether a conse-
quence is natural and probable, an objective
test is used for the determination. Thus, it is not
based on what the person actually intended, but
on what a person of reasonable and ordinary
prudence would have expected to likely occur.™
Therefore, a person who knowingly aids and
abets criminal conduct is guilty of not only the in-
tended target offense crime such as robbery, but
also of any other crime such as murder, that the
perpetrator actually commits that is a natural and
probable consequence of the intended crime.

The question is not whether the aider and
abettor actually foresaw the additional crime,
but whether, judged objectively, it was reason-
ably foreseeable.?° Liability under the natural
and probable consequences doctrine is meas-
ured by whether a reasonable person in the de-
fendant’s position would have or should have
known that the charged offense was a reason-

18 Berkeley Journal of Criminal Law, Volume 15 | Issue 2
Article 4, 2010.

19 CALJIC, California Jury Instructions, 3.02.

20 People v. Prettyman, (1996) 14 Cal.4th 248.
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ably foreseeable consequence of the act aided
and abetted.?

Relatively few jurisdictions have expressly
rejected the natural and probable consequences
doctrine, and many States and the Federal Gov-
ernment apply some form or variation of that doc-
trine or permit jury inferences of intent in certain
circumstances.?? In People v. Chiu, the California
Supreme Court has held that a defendant cannot
be convicted of first-degree premeditated murder
under the natural and probable consequences
doctrine.?® The court concluded that, given the
vicarious nature of liability under the natural and
probable consequences doctrine, “the connec-
tion between the defendant’s culpability and the
perpetrator’s premeditative state is too attenuat-
ed to impose aider and abettor liability for first
degree murder under the natural and probable
consequences doctrine, especially in light of the
severe penalty involved .”

The California Supreme Court’s conclusion
that an aider and abettor or conspirator may not
be convicted of first-degree premeditated mur-
der under the natural and probable consequenc-
es doctrine does not foreclose liability for crimes
based on direct aiding and abetting principles.
In Chiu, the Court held that a defendant cannot
be found guilty of first degree murder under the
natural and probable consequences theory of
accomplice liability but did not hold that an aider
or abettor could never be convicted of murder;
it simply limited liability for first degree premed-
itated murder to offenders whose convictions
were based on direct aiding and abetting princi-
ples. For aiders and abettors convicted under the
natural and probable consequences theory, the
Court held that punishment for second degree
murder is commensurate with a defendant’s cul-
pability for aiding and abetting a target crime that
would naturally, probably, and foreseeably result
in a murder. Senate Bill 1437 has expanded Chiu
to prevent a second-degree murder conviction
based on natural and probable consequences.

21 People v. Nguyen (1993) 21 Cal. App.4th 518, 535.
22 Gonzales v. Duenas-Alvarez, 549 U.S. 183 (2007).
23 People v. Chiu (2014) 59 Cal.4th 155.

Aider and Abettor

The aider and abettor principle allows for a
person to be convicted of murder if they weren’t
actually the killer but know that another person
intends to commit murder and they aid and abet
the Kkiller. This is distinguished from the natural
and probable consequences rule which allows
for a murder conviction for someone who aided
and abetted a felonious crime other than murder
that could result in someone being killed. It must
be reasonably foreseeable, or naturally and
probable, that the crime could result in death. To
be convicted under the aider and abettor princi-
ple, one would have more culpability than one
charged under the natural and probable conse-
guences rule.?

In California, a person may be guilty of a
crime in two ways. First, the person may have
directly committed the crime, this person is
known as the perpetrator. Second the person
may have aided and abetted a perpetrator,
who directly committed the crime. Thus, a per-
son can be found guilty of a crime whether the
person committed it personally or aided and
abetted the perpetrator.?® Thus, to prove that
the defendant is guilty of a crime based on
aiding and abetting that crime, the prosecution
must prove (1) that the perpetrator committed
the crime; (2) that the defendant knew that the
perpetrator intended to commit the crime; (3)
before or during the commission of the crime,
the defendant intended to aid and abet the
perpetrator in committing the crime; and (4)
the defendant’s words or conduct did in fact
aid and abet the perpetrator’s commission of
the crime.?® Consequently, for purposes of cul-
pability the law does not distinguish between
perpetrators and aiders and abettors. How-
ever, the required mental states that must be
proved for each are different. One who engag-

24 Supra: Felony Murder: A Historical Perspective by Which to
Understand Today’s Modern Felony Murder Rule Statutes,
Thurgood Marshall Law Review, Vol. 30, 2006.

25 CAL CRIM Jury Instruction 400, Aiding and Abetting: General
Principles.

26 CAL CRIM Jury Instruction 401. Aiding and Abetting: Intend-
ed Crime.
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es in conduct that is an element of the charged
crime is a perpetrator, not an aider and abettor
of the crime.?”

Factors relevant to determining whether a
person is an aider and abettor include pres-
ence at the scene of the crime, companionship,
and conduct before or after the offense.??® The
United States Supreme court has opined that an
aider and abettor must act purposefully or with
intent. Prominent among these cases is Nye &
Nissen v. United States, 336 U.S. 613 (1949),
the Court, quoting Judge Learned Hand’s for-
mulation in United States v. Peoni, 100 F. 2d
401 (CA2 1938), said that an aider and abettor
must ‘participate in [the crime] as in something
that he wishes to bring about, and seek by his
action to make it succeed.”*® The common-
ly held view is that the issue was resolved in
1938, and, as stated by Judge Learned Hand,
the aider and abettor must not only know that
his or her act will assist the principal, but also
want or intend his or her act to assist the prin-
cipal. He explained that the aiding and abetting
statute requires that the aider and abettor “in
some sort associate himself with the venture”

27 People v. Cook (1998) 61 Cal. App.4th 1364, 1371.

28 People v. Singleton (1987) 196 Cal.App.3d 488, 492, cit-
ing People v. Chagolla (1983) 144 Cal.App.3d 422, 429.

29 People v. Campbell (1994) 25 Cal.App.4th 402, 409.

30 Nye & Nissen v. United States, 336 U.S. 613, 619 (1949).

NOTES:

and wants his actions to contribute to the suc-
cess of the venture.?!

On the other hand, there are cases to
which the Supreme Court also appears to hold
that the requisite mens rea is merely knowl-
edge.?#*The United States Supreme Court refers
interchangeably to both tests, leaving the law in
the somewhat conflicted state that previously ex-
isted.* Further, aiding and abetting theories of li-
ability have survived Senate Bill1 437. “Because
there is no material distinction between an aider
and abettor and principals in any jurisdiction of
the United States . . . aiding and abetting an of-
fense is the functional equivalent of personally
committing that offense and that offense consti-
tutes an aggravated felony.”® The actus reus re-
quirement for an aider and abettor to first degree
felony murder is aiding and abetting the underly-
ing felony or attempted felony that results in the
murder.*® The mens rea for an aider and abettor
to first degree felony murder is the same as that
for the actual shooter.”

31 Fordham Law Review, Volume 70, issue 4, Article 5,
(2002).

32 Pereira v. United States, 347 U.S. 1, 12 (1954).

33 Bozza v. United States, 330 U.S. 160, 164-165 (1947).

34 Rosemond v. United States, 572 U.S. 65 (2014).

35 United States v. Valdivia-Flores, 876 F.3d 1201 (9th Cir.
2017).

36 California Penal Codes §§ 31, 189.
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Thurgood Marshall Law Review, Vol. 30, 2006.
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The principle of the protection of the legitimate expectation (here-
inafter also: PPLE) is an independent legal concept that has emerged
recently in the jurisprudence of many international and domestic courts
and arbitrations, and is under the process of development. One of the
peculiarities of this concept is that, it protects expectations, which are
not based on substantive rights, in the realm of law, which is basically
based on rights and the corresponding obligations it is quite uncom-
mon.

According to Oxford dictionary, the word legitimate means some-
thing, that is Conforming to the law or to rules or able to be defended
with logic or justification, or valid.' The word expectation is a strong be-
lief that something will happen or be the case.? As John Rawls explains,
“In a well-ordered society individuals acquire claims to a share of the
social product by doing certain things encouraged by the existing ar-
rangements. The legitimate expectations that arise are the other side,
so to speak, of the principle of fairness and the natural duty of justice.
For in the way that one has a duty to uphold just arrangements, and an
obligation to do one’s part when one has accepted a position in them,

1 https://en.oxforddictionaries.com/definition/legitimate (accessed: 02/02/2019);
2 https://en.oxforddictionaries.com/definition/expectation (accessed: 02/02/2019);
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so a person who has complied with the scheme
and done his share has a right to be treated ac-
cordingly by others. They are bound to meet his
legitimate expectations.”™ The legal system and
the government as the enforcer of the law is the
guarantor that if the legitimate expectation of one
party is breached and his claim to his counter-
part is lawful, then he will receive relief for his
frustrated expectation. As Arnold points out, law
can be understood as expectations machinery
that simultaneously protects and generates legit-
imate expectations.* — everyone who has a right
acquired according to the rules of the legal order,
also has the legitimate expectation, that this right
will be protected and observed, by use of legiti-
mate force from the state if necessary.

State, which is a sovereign has the judicial,
legislative and governmental powers, forms le-
gal order and compulsion mechanisms in a way,
to ensure, that rights acquired according to the
rules of the legal order are protected and ob-
served. Person can acquire rights through vari-
ous means. For example by doing certain things
envisaged by legislation, entering into contractu-
al relationships, etc. Some rights and obligation
are also imposed on the subjects of legal order
regardless of their wishes. Counterparts of the
right can be the state or other person. However,
if the addressee of the right refuses to fulfill its
obligation, then the person turns to the judicial
system seeking relief for its breached right. Then
the courts review his/her claim and if they find
that it is well-founded (in other words, domes-
tic legislation recognizes and protects that right)
satisfies it. Government on his side is obliged to
execute court judgment. In this context, legisla-
tion is composed of the statutes, normative or
individual administrative acts and any legal act,
which is compulsory. In this way, law protects the
legitimate expectation of its subjects, that they
can enjoy and use their rights, which are protect-

3 Rawls J., 1999, a Theory of Justice, Revised Edition,
published by the belknap press of harvard university
press, Cambridge, p. 275.

4 Arnold, S., 2017. Legitimate Expectations in the Realm
of Law — Mutual Recognition, Justice as a Virtue and
the Legitimacy of Expectations. Moral Philosophy and
Politics, 4(2), p. 258.

ed by legal order. However, what happens when
the legislation that has given a person some right
is changed or cancelled (hereinafter: the regula-
tory change) causing this right to be eliminated?
Does the person have any means to remedy its
disappeared right?

It is generally accepted that every state has
a sovereign right to conduct legislative, admin-
istrative and judicial powers®. In other words,
states have the right to regulate when they find
it necessary. The right to regulate also includes
the right to change a law, any bylaw and adminis-
trative acts according to the domestic legislation.
When government is acting in good faith pursu-
ing its public interests, government is not liable
for any damages that the regulatory changes
may cause.®

The breach of the right and the case of the
regulatory change which causes the disappear-
ance of the right are fundamentally different.
When the former is the case, the person has a
legitimate expectation that state will assure its
restitution. On the other side, when the latter
happens and right disappears, state ceases to
protect it and generally person cannot expect le-
gitimately that his bygone right will be protected
any more. Besides, regulatory changes are man-
datory and unilateral, they are the manifestation
of states sovereignty and as a rule state cannot
be held liable for any losses it may have caused.

However, does the expectation that the right
will be protected will always lose its legitimacy
with the disappearance of the right? Does the
state have unilateral and unlimited sovereign
right to create and cancel rights?

It is logical, that if the legal act that granted
person some benefit is no longer enforceable
or does not exists any more, then the right to
enjoy benefit deriving from it ceases to exist as
well. However, on the other side, as Mayer and

5 Sornarajah, 2004. p. 357; cited from: United
Nations Conference on Trade and Development,
2012. Expropriation, UNCTAD Series on lIssues in
International Investment Agreements Il, UNITED
NATIONS PUBLICATION, New York, 2012, p. 81.

6 See: United Nations Conference on Trade and
Development, 2012. Expropriation, UNCTAD Series
on Issues in International Investment Agreements I,
UNITED NATIONS PUBLICATION, New York, p. 80-84.
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sanklecha point out, an essential component of
the good life is the ability to make and pursue
long-term plans.” Among many other things, peo-
ple plan their lives relying on the regulatory envi-
ronment, believing that it will remain stable and
the right acquired according to the law, will not be
lost. So, if the regulatory change causes the loss
of the rights, then it seems fair and logical, that
the state should compensate the frustration of
the expectation that the person would have been
able to enjoy this right in the future. We do not
live in a moment, our lives are process stretched
out in time and we should be able to live it in a
stable and predictable legal environment.

If we look through the legal literature about
the topic, we will see, that most of the authors
believe, that if the expectations are legitimate,
then states have a prima facie duty to protect
them and remedy frustrated ones. However,
there are a diversity of opinions over the legiti-
macy issue. For Alexander Brown, the legitima-
cy of the expectation is created if “governmen-
tal administrative agencies were responsible for
creating that expectations, after they had been
given or had assumed a role responsibility, com-
petence, or discretion over the relevant policies
and measures.?” on the other side, for Fergus,
theory of legitimate expectations rests inevitably
on a set of political-theoretic antecedents® and
the understanding of legitimacy of expectation
can be differently understood and determined by

7 Meyer, L., & Sanklecha, P, 2014. How legitimate
expectations matter in climate justice. Politics,
Philosophy & Economics, 13(4), p. 373; in making
such assumption, they rely on the works of Rawls
and Williams (see the citation: For different reasons,
john rawls and Bernard Williams, among others, think
that the fact that human lives extend through time
has enormous normative significance. Put negatively,
neither believes that the good life is only (if at all) a
matter of living in the moment. Rather, for Rawls, a
central element of a good life is the ability to make and
pursue long-term plans (Rawls, 1999: 358-360), and
for Williams, a central element of being an integrated
agent is the ability to enter into deep commitments
and to structure one’s life around them.)

8 Brown A., 2017. A Theory of Legitimate Expectations.
The Journal of Political Philosophy, 25(4), p. 444;

9 Green F. 2017, Legitimate Expectations, Legal
Transitions, and Wide Reflective Equilibrium. Moral
Philosophy and Politics 4.2, p. 187;

different political and philosophical ideologies.™
For Moore, rules or policies or practices that
are egregiously unjust, that violate basic human
rights, or some kind of moral minimum, cannot
establish legitimate expectations, but that many
laws which represent the agreed practices or pol-
icies of certain way of organizing human life and
are not objectively unjust can give rise to legiti-
mate expectations.”” For Colla, an expectation
is legitimate to the extent that the initial law was
not likely to change in the light of the concep-
tion of justice and fairness of the legal order con-
cerned,'? however, the degree of the legitimacy
of the expectation depends on the passage of
time and legal and factual background altogeth-
er.”® This little overview exemplifies that the legit-
imacy of expectations may be argued on many
grounds, however, every author believes, that it
is states’ obligation to protect them. Most of the
mentioned papers, consider, that this obligation
is of a moral or political nature. In some very spe-
cific cases, international courts or arbitrations go
further in their jurisprudence and find that human
rights and other considerations of the injured
party can make it states’ legal obligation, to pro-
tect LE during the regulatory changes.

It is also well established in the jurisprudence
of the European Court of Human Rights (herein-
after: the court, or ECHR), that if the certain con-
ditions are met, then the European Convention
on Human rights (hereinafter: the convention),
compel states to protect legitimate expectations
of the persons during regulatory changes. An-
swering questions like, why did it become vital
for the court to introduce this concept in its de-
cisions, and when is the expectation considered
legitimate according to the court, will help us to
conceptualize essential characteristics of the
Principle of the Protection of the Legitimate Ex-
pectations.

10 Green, F. 2017, Legitimate Expectations, Legal
Transitions, and Wide Reflective Equilibrium. Moral
Philosophy and Politics 4.2, p. 182-192

1 Moore, M., 2017, Legitimate Expectations and Land.
Moral Philosophy and Politics 4.2. p. 234;

12 Colla, A. “Elements for a General Theory of Legitimate
Expectations.” Moral Philosophy and Politics 4.2
(2017), 287

13 Ibid, 190-194
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To address the first question, we should bear
in mind, that the convention protects many hu-
man rights, such as right to life (article 2), prohi-
bition of torture (art. 3), prohibition of slavery and
forced labor (art. 4), right to liberty and security
(art.5), right to a fair trial (art. 6) and so on. In
the cases of those rights the court defines itself
what the content of right is. For example, what
the torture and inhuman and degrading treat-
ment can be, or what the minimum standards
of the fair trial or the right to liberty should be,
and the states are obliged to enact their laws,
and conduct their actions in such a manner to
ensure the protection of those rights. In relation
to this kind of rights, states do have certain mar-
gin of appreciation, however the court is the final
assessor whether or not states’ actions satisfy
the requirements of the convention. Every gov-
ernmental act be it administrative, judicial or leg-
islative, if it breaches the protected right will be
considered incompatible to the convention. No
governmental act can change the content of the
protected right, it can either protect or breach the
right. Situation is different in the case of property
right, protected by the article 1 of protocol no.1 of
the convention (hereinafter: the protocol).

The article 1 of the protocol is formulated in
the following way: “Every natural or legal person
is entitled to the peaceful enjoyment of his pos-
sessions. No one shall be deprived of his pos-
sessions except in the public interest and subject
to the conditions provided for by law and by the
general principles of international law.” howev-
er, on the contrary to the other abovementioned
rights, the term possession does not have an au-
tonomous meaning. As Judge Woijtyczek stress-
es in his concurring opinion on the judgment of
the case BELANE NAGY v. HUNGARY (Applica-
tion no. 53080/13), “A possession is a subjective
right, defined by domestic law. It exists only if it
exists in domestic law and it exists only to the
extent that it is recognized in domestic law.”"*
In addition, the court always emphasises that it
cannot protect the possession if it does not exists

14 CASE OF BELANE NAGY v. HUNGARY, (Application
no. 53080/13 Judgement of GC,13/12/2016),
Concurring opinion of judge Wojtyczek, para: 6.

in the domestic law. This approach is apparent in
the case of Kopecky v. Slovakia (Application No.
44912/98, judgement of GH, 28 September 2004
by grand chamber)®. As the chamber explained
in this case, “Possessions” can be either “exist-
ing possessions” or assets, including claims, in
respect of which the applicant can argue that he
or she has at least a “legitimate expectation” of
obtaining effective enjoyment of a property right.
By way of contrast, the hope of recognition of
a property right which it has been impossible to
exercise effectively cannot be considered a “pos-
session” within the meaning of Article 1 of Pro-
tocol No. 1, nor can a conditional claim which
lapses as a result of the non-fulfilment of the
condition.”™® In this case, the domestic court of
the first instance (Senica District Court) indicated
that the applicant according to the domestic law,
he was able to restitute his father’s property. This
conclusion was not shared by higher instances
of the domestic courts. The chamber took into
consideration the fact, that there existed differ-
ent interpretations of the law between domestic
courts and thus established, that there existed
a “genuine dispute” <between domestic courts,
whether the right existed or not> and at least on
an arguable grounds the applicant could restitute
his father’s property. Relying on this argumenta-
tion, the court found that applicant’s claim was
not unsubstantiated or devoid of any prospect
of success, and the applicant had a “legitimate
expectation” of having his claim satisfied which
justified considering it as a possession within the
meaning of Article 1 of Protocol No. 1.7 Howev-
er, the grand chamber overturned the chamber’s
reasoning, and emphasized, that it was in the
hands of the domestic courts to decide, wheth-

15 case of Kopecky v. Slovakia (Application No. 44912/98,
judgement of GC, 28/09/2004), merits of the case was
the following: the coins of the applicant’s grandfather
were obtained by the government after finding him
guilty for having them, and after he (grandfather)
was rehabilitated, applicant requested the coins from
government however with no result, domestic courts
found that he could generally vindicate the property,
however he (the applicant) could not prove were the
property was held, which was a mandatory requirement
for vindication according to the domestic law.

16 Ibid, para 35.

17 Ibid, para 43.
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er or not the applicant satisfied the requirements
of the relevant law, while they decided that the
applicant did not have the enforceable claim, it
could not be considered, that he had a posses-
sion within the meaning of the first sentence of
Article 1 of Protocol No. 1."® GC also stressed
out, that the “legitimate expectation” is based
on a reasonably justified reliance on a legal act
which has a sound legal basis and which bears
on property rights, by which person has entitle-
ment to the asset. This category of expectation,
may also include enforceable claims, if there
exists an established case-law of the national
courts, based on which it can be said that the
claim will be satisfied and applicant believes that
this case-law will continue to apply to their claims
as well.” The GC also mentioned, that in the
cases, where the applicants could not show that
they had currently enforceable claim, there could
not exist a legitimate expectation, and applicants
had mere hopes.?®

The reasoning of the abovementioned case explicitly
shows, that states have the jurisdiction to determine what
the possession/asset is, the ECHR has the jurisdiction to
check how states treat the property right that is created
by themselves. If we take the example of Georgian leg-
islation the content of the property is defined by the civil
code in the following way: “property, according to this
code, is every object (bogoo) and intangible interest/
benefit (565953M0scMEO  JmbgdMogo Lozgomy),
the possession, usage and disposition (25635635) of
which can be performed by natural persons or legal en-
tities and which can be acquired without restrictions, if
it is not against law or moral standards (Hbgmd©030
Bm®Igd0)."”” within this framework, Georgia can create
infinite legal norms, by which the possession to different
items will be of different nature. For example, agricultur-
al land cannot be sold to the foreigner if certain statuto-
ry conditions are not met??, also, the sale and purchase
of the weapons should be supervised by the administra-

18 Ibid, para 59-60;

19 Ibid, para 47-48;

20 case of Kopecky v. Slovakia (Application No. 44912/98,
judgement of GC, 28/09/2004), para 49.

21 bogdotmggemmb bedmgoamadem 3memgduo (Georgian Civil
Code), art. 147.

22 bodoémm@mb méaosn@o 3%6mbo ,Lobmagemm-bo-
333653«) ©9603bycmgdols obols bosnmégbob dqLobge,”

dbemo 4 (2)(1).

tive authority, and every purchased item should be regis-
tered according to the law?. All of these are some form
of restriction and control over the possessions; however,
the convention does not have the jurisdiction to assess
the legality of those control/restriction mechanisms.
What happens if such instruments change
(regulatory change takes place) and it has a
detrimental effect on the rights and interests of
the persons? On one side, the convention pro-
tects the possession only as it exists in the do-
mestic legislation, so if the domestic legislation
changes the content of the right, then the new
composition is under the protection of the con-
vention and the former content of the possession
does not enjoy the protection of the convention
anymore and the party, who has sustained dam-
ages, by losing some property rights due to the
regulatory change, will not be able to oblige the
government to protect the aspect of his posses-
sion that is already terminated. it is also possible
and most probable, that the legal act, by which
government changes the composition of the
possession is legitimate and serves the public,
or other common interests well, so that, it will
be impossible to challenge the legality and/or
constitutionality of the change. This issue was
closely examined in the Case of Belane NAGY
v. HUNGARY, (Application no. 53080/13, Judge-
ment of GC,13/12/2016). Merits of the case were
following: the applicant worked from 1975 to
1997 and made contributions to the social-se-
curity scheme. By the decision of 16 October
2001, she received disability pension, which was
withdrew from 2010, while the methodology of
assessing the health impairment in occupational
context has changed, and according to the new
methodology, applicant was not considered to
be a disabled person for the purposes of the so-
cial-security scheme. This decision was upheld
by the domestic courts as well by the final de-
cision of April 2011.2* The applicant would have
been able to continue receiving the pension, if
his health impairment had been assessed as se-

23 bodoém&g@mb 396mbo 0060000l 3qLobgd,” nbemo 17;

24 CASE OF BELANE NAGY v. HUNGARY, (Application
no. 53080/13) Judgement of GC,13/12/2016, para:
9-16.
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vere enough. The applicant requested assess-
ment of her disability in September 2011 too.
From January 2012 new law on disability and re-
lated benefits entered into force, which changed
the list of the contributions, beneficiary should
meet, in order to be eligible for disability pension.
Also this law envisaged that person was eligible
for disability pension, without satisfying new re-
quirements, if they were in receipt of it on 31 De-
cember 2011.% In February 2012, the applicant
submitted another application for pension. This
time, her condition was assessed severe enough
to grant her a disability pension, however she did
not satisfied prerequisites of the new law and
was not in receipt of the pension in December
2011.26 Consequently, she was considered in-
eligible for the pension. In this case, Applicant
ceased to receive disability pension from 2010,
however, till the legislative changes in 2012, she
had a legitimate expectation that if her disabili-
ty would have been assessed severe enough to
satisfy required degree, she would be entitled to
receive the disability pension again.?” The issue
the court had to determine, was whether the ex-
pectation persisted to exist after the legislative
changes, which rendered the applicant statutorily
ineligible for the pension.?8

On this point, judge Wojtyczek notes in his
concurring opinion, that the Convention does not
convert no-rights into rights.?® Moreover, as he
stresses, the legal position of a legal subject may
combine a subjective right vis-a-vis the admin-
istrative authorities with a legitimate expectation
vis-a-vis the legislator. ... If the interference with
a subjective right is of a legislative nature, then
the question arises whether the right is protected
against the legislator. If there is clearly no protec-
tion of a legal subject’s right vis-a-vis the legisla-
tor in the domestic legal system, then the Court
should not convert such a right, protected only
vis-a-vis the administrative authorities and the
judicial power, into a right offering protection also
vis-a-vis the legislative power, unless there are

25 Ibid, para: 18.

26 ibid, para:19-22.

27 Ibid, para: 94.

28 ibid, para: 95.

29 ibid, Concurring opinion of judge Wojtyczek, para: 6.

special reasons for doing s0.”° In other words,
| believe, that in his discourse, judge Wojtyczek
points to the fact, that article 1 of the protocol
does not create independent content of the pos-
session, and as the law changed content of the
possession (preconditions to receive pension in
this case) the court do not have the jurisdiction to
check the compatibility of the legislative change
to the convention, while there were no special
reasons for doing so. However, the chamber
found this special reason in the applicants legit-
imate expectation. As the court suggests, “The
change in the law effectively imposed on a cer-
tain category of insured persons, including the
applicant, a condition which had not been fore-
seeable during the relevant potential contributory
period and which they could not possibly satisfy
once the new legislation entered into force — a
combination of elements which is ultimately diffi-
cult to reconcile with the rule of law.”™' Relying on
this discourse, the court held that while she con-
tributed to the mandatory pension scheme and
“her contribution was recognized as sufficient at
the latest on 1 April 2001 she could reasonably
rely on the promise of the law that she would be
entitled to disability benefits whenever she sat-
isfied the applicable health-related conditions.”*
Following this reasoning, the court held, that the
refusal of the pension for failing to meet the stat-
utory conditions of the new law, constituted the
impairment of the applicant's pension rights,*
and thus, violated her property right.>*

| believe, this case shows clearly the impor-
tance of the Concept of the Protection of the Le-
gitimate expectations for ECHR. When the right
(deriving from the law, contract or administrative
act) to possession or asset, is abolished, there
still remains an expectation that the benefactor
of the right will continue to use it. However, the
possession does not exists any more and the
convention generally cannot protect it. Although,

30 Ibid.

31 CASE OF BELANE NAGY v. HUNGARY, (Application
no. 53080/13) Judgement of GC,13/12/2016, para: 99

32 case OF BELANE NAGY v. HUNGARY, (Application no.
53080/13) Judgement of GC,13/12/2016, para: 105.

33 ibid, para: 109.

34 ibid, para:126.
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the court admits, that the expectation, that the
person would be able to enjoy its already disap-
peared right, still exists. Then the court checks
if this expectation is legitimate and if it is, then
offers it protection of the convention. Generally,
it is enough for the court to establish, that the
“legitimate expectation” is based on a reason-
ably justified reliance on a legal act which has a
sound legal basis and which bears on property
rights35, by which person has entitlement to the
asset. It is true, that the governments create the
content of the rights such as property right, how-
ever, when the right is created and bestowed to
its subject, then it is not completely in the hands
of the government to erase it by changing the
legal or administrative act creating it. The cas-
es discussed in this paper below, show us, that
while governments are free to stipulate, rearticu-
late or annul its acts, he has to do so, that legiti-
mate expectation of the usage of the right is not
frustrated. In case of right, such as property right,
which does not possess absolutely independent
essence, and depend on the government to de-
fine it, the subject of judicial review, is not the
regulatory change which causes the right to dis-
appear, while the court cannot say that new act
breaches or do not breaches the right protected
by the convention, however, the process by which
new act is adopted and imposed on applicant is
scrutinized by the court. If the court did not do so,
then the states’ margin of appreciation regarding
the possession would have been so wide, that
the efficiency of this human right, protected by
convention would diminish dramatically.

This brings us to the next issue of our dis-
course, namely, when is the expectation legiti-
mate and what are the conditions of its legitima-
cy, which gives the court jurisdiction, to check the
validity of the regulatory change against article 1
of the protocol. Jurisprudence of ECHR explains
when the expectation may still be legitimate:

Most common case is when the regulato-
ry change of the law has a retrospective effect,
and this deprives persons of their possessions.

35 case of KopeckY v. Slovakia (Application No.
44912/98, judgement of GH, 28 September 2004 by
grand chamber), para: 47.

In the Case Of Pressos Compania Naviera S.A.
and Others v. Belgium (Application no. 17849/91,
judgment of 20" November 1995), according to
the relevant domestic law (adopted in 1967), any
ship entering the Scheldt estuary should have
had a pilot on board with a license issued by the
Belgian or Netherlands authorities. The licensed
pilot acted only as an adviser of the captain, who
was in full charge of the steering of the ship. Fol-
lowing the acclaimed interpretation of domestic
tort law, if the vessel entering the port caused
a collision, owner or the charterer of the vessel
was liable for the damages incurred, this princi-
ple applied, even if the advises of the licensed
pilot was the reason for the collision. By this ap-
proach, State was not liable for the negligence
of pilots. Pilots were liable solely for negligent
acts committed without the master’'s knowl-
edge.?® This kind of interpretation of the domestic
law was changed by the judgment of the court
of cassation (1983), by which it held, that, the
wording of the relevant laws, could not preclude
the owner of the ship to institute proceedings
against third parties, who may have incurred lia-
bility under other statutory provisions. The court
also stressed, that the master of the ship, did not
have any authority on the licensed pilot, and the
pilots were therefore capable of incurring their
own liability and that of the organizer of the pi-
lot service.” In response of the court’s new case
law, the government adopted amendments in
the act of 1967 by the act of 1988, by which the
responsibility of the organizer of a pilot service
was excluded in the cases of the collisions. This
act limited the responsibility of the pilots as well.
This amendment had a retrospective effect for a
period of thirty year from the date of its adoption.
Based on this amendment, cases of the 25 ap-
plicants (ship owners or charterers), who sought
damages for the acts of the pilots were dismissed
in the domestic courts.

In this case, the court stated, that according
to the Belgian tort law, claims for compensation

36 CASE OF PRESSOS COMPANIA NAVIERA S.A. AND
OTHERS v. BELGIUM (Application no. 17849/91,
judgement of 20th November 1995), paras 9-16.

37 Ibid, para 17.
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came into existence as soon as the damage oc-
curred. Relying on the interpretation adopted by
the Belgian courts after the judgment of 1983, the
court deemed that applicants had a “legitimate
expectation” that their claims deriving from the
accidents occurring before 17 September 1988
(date of adoption of the amendments) would be
determined in accordance with the general law
of tort.3® Consequently, the amendments of 1988,
which limited the liability of the pilot service orga-
nizers retrospectively, frustrated those expecta-
tions and this kind of interference amounted to
a deprivation of a property within the meaning of
the second sentence of the first paragraph of Ar-
ticle 1 (p1-1).3°

Similarly, in the case of CakareviC v. Croa-
tia (Application no. 48921/13, Judgment 26 April
2018), the applicant received unemployment
benefits, from June 1997 based on the decision
of the administrative body. The benefits were
due until further notice. She received it till March
2001, when the authority terminated applicant’s
entittement to unemployment benefits with ef-
fects from 10 June 1998. The decision was based
on the fact, that according to the legislation, ap-
plicant could have received the benefits for the
maximum period of twelve months. Consequent-
ly, the sum received in excess of that period, was
obtained without any legal basis. The adminis-
trative body requested back the money applicant
had received after the period of 10 June 1998, re-
lying on the provisions of unjust enrichment. The
case was tried in administrative and civil courts
and finally, enforcement procedures took place
against the applicant*. The court in this case not-
ed that the applicant received the money based
on the final decision of the administrative body,*'
whether the statutory conditions for this decision
existed should have been checked solely by the
authorities.*2 The court held too, that also admin-
istrative decision may be subject to revocation

38 Ibid, para 31.

39 Ibid, para 34.

40 case of CAKAREVIC v. CROATIA (Application no.
48921/13, Judgement of 26th April 2018), paras 5-39;

41 case of CAKAREVIC v. CROATIA (Application no.
48921/13, Judgement of 26th April 2018), para 54.

42 Ibid, para 55.

for the future, an expectation that it should not
be called into question retrospectively, should
usually be recognized as being legitimate, un-
less other weighty general or third party interest
requires different assumption.*®* The court also
observed, that the error in giving benefits was
solely government’s responsibility, the applicant
could not have had any information about that
error, also authorities failed to correct that error in
timely manner.** Based on those considerations,
the court deemed that applicant had a legitimate
expectation that her entitlements to those funds
she had received would not be capable of being
called into question retrospectively.*

The court also finds the breach of the con-
vention in the cases, where the retrospective
regulatory changes frustrate expectations about
the future. For example, in the case of Strech v.
the United Kingdom (Application no. 44277/98;
Judgment of 3" of December, 2003) the appli-
cant received a building lease from the local
government for the duration of twenty-two years,
with an option to renew it for a further twenty-one
years.* However, in the end of the lease, gov-
ernment refused to renew contract, while the lo-
cal government was acting ultra vires in agreeing
on renewal terms twenty years ago, as drawing
up this kind of covenant was beyond its ambit.
This position was upheld by the domestic courts
as well.#” The court considered the fact, that
while entering into contractual relations, neither
administrative body nor applicant knew that re-
newal clause was ultra vires, that's why the court
concluded, that applicants had at least a legiti-
mate expectation of exercising the option to re-
new and this may be regarded, for the purposes
of Article 1 of Protocol No. 1, as attached to the
property rights granted to him.*®

Likewise, in the CASE OF NoreikienE and
Noreika v. Lithuania (Application no. 17285/08,
Judgment of 24 November 2015), the applicant,

43 Ibid, para 56.

44 Ibid, para 59-63.

45 Ibid, para 64.

46 case of Strech v. the United Kingdom (Application no.
44277/98; Judgment of 3rd of December, 2003), para. 11.

47 Ibid, para. 14, 23.

48 ibid, para 34-35.
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under government’s authorization was farming a
land from 1993, in 1996 he was entitled to buy
this land at a nominal price, the purchase took
place in 2004. In 2005, the third party sued the
applicants and the state for illegal purchase and
claimed the purchased land, relying on the fact,
that in 1991 he submitted a request for the land
restitution according to the law. Domestic courts
annulled the administrative decisions and re-
claimed the land from the applicant, at a nominal
price of the initial purchase agreement.*® While
the court found that the domestic courts’ deci-
sion was lawful and pursued legitimate aim, the
means applied (paying the compensation of the
price of the initial purchase agreement, which
was drastically lower than the real price of the
land) were disproportionate.® In this context, the
court considered, “that the applicants were also
entitled to rely on the fact that the administrative
decisions taken between 1993 and 1996 and the
land purchase agreement signed in 2004, on the
basis of which they had acquired the property,
would not be retrospectively invalidated to their
detriment. In these circumstances, the “legiti-
mate expectation” was also based on a reasona-
bly justified reliance on administrative decisions
which had a sound legal basis and bore on prop-
erty rights.”’

In the other line of cases, the court estab-
lishes that even the change without retrospec-
tive effects that frustrated the expectations that
something will happened in the future could
cause the breach of the convention. This kind
of cases mostly relate to the social policy of
the governments. For example, In The Case of
Kjartan Asmndsson v. lceland (Application no.
60669/00, Judgment of 12 October 2004), the
applicant was a seaman. He contributed to the
Seamen’s pension fund for 10 years. By the time
he became unfit to work as a seaman (in 1981),
according to the relevant law, the degree of dis-

49 See: CASE OF NOREIKIENE AND NOREIKA v.
LITHUANIA, Application no. 17285/08, Judgement of
24 November 2015, para: 5-12.

50 ibid, para: 25-30.

51 CASE OF NOREIKIENE AND NOREIKA v. LITHUANIA,
Application no. 17285/08, Judgement of 24 November
2015, para: 36.

ability was measured against person’s capacity
to perform work as a seaman. By this method-
ology, his disability was assessed at 100%°2. In
1992 new law was introduced, by which, the as-
sessment of disability was to be based not on
the inability to perform the same work, but work
in general. This amendment also applied to the
beneficiaries who were in receipt of the pension
at the times of changes.®® Consequently, the ap-
plicant’s disability was assessed at 25% and he
lost the pension completely.®* Considering these
circumstances, the court found that the applicant
had an individual legitimate expectation that his
disability would continue to be assessed on the
basis of his incapacity to perform his previous
job.®® The court also considered other circum-
stances of the case and found that the frustration
of his expectation was disproportionate.%®
Substantially similar reasoning was devel-
oped, In the Case of N.K.M. v. Hungary (appli-
cation N 66529/11, Judgment of 14 May, 2013).
In this case, according to the legal act of 1992, a
civil servant, working for at least 20 years was to
receive a severance payment, with the amount
of his eight months’ salary. New tax law, enact-
ed in May 2011, provided, that part of revenues
of the certain category of civil servants, which
exceeded 3.5 million Hungarian forints (HUF)
should have been taxed at 98%.The applicant,
which was a civil servant for about thirty years,
was dismissed, from July 2011 and his sever-
ance according to new tax regime, was in total
taxed at about 52%, when the general personal
income tax rate amounted 16%.% In this case, the
court deemed, that the severance payment had
already been earned or was definitely payable,
which turned it into possession for the purposes
of protocol no. 1, article 1. The court underlined,

52 CASE OF KJARTAN ASMUNDSSON v. ICELAND
(Application no. 60669/00), Judgement of 12 October
2004), para: 8.

53 ibid, para: 10.

54 CASE OF KJARTAN ASMUNDSSON v. ICELAND
(Application no. 60669/00), Judgement of 12 October
2004), para: 12.

55 ibid, para: 44.

56 ibid, para: 45.

57 CASE OF N.K.M. v. HUNGARY (Application no.
66529/11) JUDGMENT 04/11/2013, paras. 5-7, 18.
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that In the case of a civil servant, who comes
under a specific legal regime and who willingly
accepted limitations on some of his fundamental
rights and a remuneration unilaterally dictated by
law, the statutorily stipulated severance repre-
sented a long-term expectation on the side of the
civil servant and a commitment on the side of the
State as employer. The Court further found, that
a statutory scheme that provided for severance
(both to civil servants and other employees) en-
compassed a statutory entitlement. Moreover,
this was not a mere ex gratia entitlement but an
acquired right that was statutorily guaranteed in
exchange for the service rendered. In this case,
the court also found, that a legislative amend-
ment which removed a legitimate expectation
could have amounted in its own right to an inter-
ference with “possessions.”® The court also indi-
cated, that despite the fact, that circumstances,
that lead to severance occurred after adoption
of new tax regime, this regime had certain ret-
roactive features, since the work severance was
granted for, had been done prior to the introduc-
tion of the legislation.*®

The facts of the cases we have discussed
above, show the reasons why in each occasion
the expectation was considered legitimate. Main-
ly expectation is legitimate, if the right is abol-
ished retrospectively, however, in the cases of
pensions and other social benefits, the protec-
tion may also continue to the future relationships
as well, the reasons for this might be the fact,
that pensions and social benefits schemes is
kind of agreement between government and the
beneficiary, by which the beneficiary is obliged
to meet certain requirements and put some com-
mitments into the scheme, after the beneficiary
starts the receiving the benefits, it means that

58  CASE OF N.KM. v. HUNGARY (Application no.
66529/11) JUDGMENT 04/11/2013, paras. 35-45.
59 ibid, para. 52.

he has completed all the commitments he was
required and now it’s time for the government to
bear its part of the burden, when the legislation
changes and makes the burden for the govern-
ment lighter to the detriment of the beneficiary,
it does not sound fair, and also the expectation
of the beneficiary that government will continue
to bear its burden in good faith is legitimate and
worth to protect.

CONCLUSION

In this paper, we tried to analyze the usage
and necessity of the concept of legitimate ex-
pectation in the jurisprudence of ECHR. We ex-
plored, the reasons which caused this concept to
be relied on in the human rights law and demon-
strated how it works to ensure the protection of
the convention. In doing so, we established that
this concept is used in relation with the certain
kind of rights to ensure better protection for them.
Based on the relevant cases, we have also stip-
ulated the conditions for the expectation to be
considered legitimate. This study shows clearly,
that despite the fact, that expectation is usually
attached to the property right (for ECHR), it is not
its constituent element unique only to this right. It
is a characteristic, that every right possesses and
its protection is important to ensure the fairness
of the legal system generally. It was also demon-
strated, that by protecting it via international law,
we put some constraints on the states’ sovereign
right to regulate, on behalf of the human rights.
However, the usage of the PPLE in the interna-
tional law is wider and there are ample of issues
related to it calling for more research. However,
this little research tries to contribute in studying
and developing this concept in international law.
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350MbdO3NL (O3NLIBVI2IoNL
dJBRJP30 LOLOZVMITM
O30M®OOIONLO VO
A033ddMJIdL ML
QOLOBO3OV

(LOGOLOIMBNL LOLOBASMOILMU
NIMNL3MIVABANNL 3N3MbNTV3S)

939 amzoody

bodotoenob comghmo,

bogotmmggenmb bodothEootgmb bdoco obotoo
306939¢060009090m0b bobgermdnl Jotr000m0

96039660 ghob 36960,

bogo®03900mb bozmbbhod 0 bobodotocmnmb 69360

bLA3d396dM LOOY33BN: bobodothmMmmb gMohogo, godmbon3ob
0030LYRCEY0Y, bobodolhommbodo 339H03139dMmMBdY

ddbu3dol0

LOZOMbO 030L JgLobgd, MoH™md F90dmyxod dOAMbOM30L MO30-
LIBMYOO LOLOFOO ML OZHMGOHYHOLO O P3O IMYdMMOOL
©oLOEO3O® JdDMIYOML, dJHPOMIPOH0E OMHOL O LOZFOME 3O M-
093P 0E H396L J399o6030. OEMIdM HMPYMOE BOGIMLO®ZI-
600, M3 h3960 LOBMFOMYOO, HBYFIMOMB0TLYEO 30BOYOOL EOLO-
(30800, 3odmboh30L MOZ30LYBRIYOOL F9dMYOIOL YFOL BbOGL.
003306 OIM3Z0YOYMIdOL 3EO30eM0 30H9B0 0g3L.

300390, gLOY gdodmbo®mzoL MO30LYIBRMYSOL OBLOZYIG Y-
090 3603369mMmMdY, MMIGMOE 0L BOT3NMOE doohbood. 030
doem0ob dgomxzoboo H3960 LOBMBOOMYOOLOMZOL, G MTYHEMIV3
HOHOMOHOMH0HBI0L g3Mgo oMY, dbMO 30 BOMMBL, dMEMM-
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09 8903MJbML MOZOLYWINYOO @O dobLo
g4mz39mazodmo 3odmamobgos, obLOMagommL
®o30LBRMYd0L LOZJMOm O, 6O JLOE,
LOHY30L MOZOLYBMId0m, BMIGMOE LOJO-
GOOMOObOE® gobobomagdd LLH3O IBMYO500L
©oO(330L  LOTYOMYOOEOE.T  LOLOTOOHEMML
03hMO®OHgHMOb F0FOOHMYO0m, OOT0OBMO
309haLMOY, LOZOGOYOMEO, T90MI3 MMIO-
300 0ygbgdL: godmbohzol mMO30LYBEHOO
3OHMOM3q00L LOVTZOOOMBY OIMHOBOL LO-
370mg000. LOLOFOOMMMT0E OGOLYdMOL LY-
GHomMdIYMO 3O MOMYT900 O FoMBY LOYOOTO
90, bogodmadoLb Jgmbagzoda, 363039 3M0-
H0303 6900@OHMIYMNL. oMo ddaLo, LO-
LOTOOMMM3T bobOL BEMOO LOZYMOGO Fo-
©06Y390H0mgd9d0m Y60 3M03MZML O VMO
3mLOOOHMIMYY00L 3B0DH030L OZOHIOMZ00.
990mm B0MmOMYOPEM OO MO BYmoddo Bo-
030mO@ 0MOL LOMO Vd®O, FogMod LG
000300, GMI LOZombo LOGBOME o6 EZOL
00330M0@. 0OTNO6OL JTPMIdOMO 93OHM3Y-
M0 3M6396(300L LOBOGMOMO, HMIYIOE LOY-
GHom 936mHM3Ym LAHOBEOGOHL ZOBOLOLOYTIGOU,
LOLOBOOMEML 3B0DHOZOL 30 OO 3O JOEMOZUL,
06039 dMB0gMoooL  ©OE3oL  FMmombmaL,
OOMO 3Mb3Gghyem d93mbzg390dn, dBMZOMFO-
©OLYMTY, JLOWIYIZMM 3OH0DH03OT, V6O 3MH0-
H0goL 399xa®IogM3d  HMBOMMOOD JBO™
3900 90060 06 FMOEHObML, 30y LOZIMY.
09mMg BOJHM®0O MO30LYBRIIJO0m LO-
®390mMmo0L  3IMHIOHOL BOZMIdMdY. Y39-
modg 3900, 9L IBoEoHe LEMOIL o-
dmbo®mzoLb mo30LIBRMYd0m LOGOHFJGOMMOOL
3IMHIGOOLMOL 3030OHMYdOTod JgLodhba30.
LOBMZOOMYdOL O BOBOML ZodmbohzoL
MO30LYBENYOO VOLMWYHYOO® OGEIYI MO-
30LIBMYOOE BOMIMYIY39600.2 BMEYOND,

1 oq:ooégbn@oo, 6Hm3 393mbohgol oogobyaemgds (39-
5(‘)60@‘36 oremls obénqagbb 3639630000 gomgo-
olbobgdnemo no3emgdgdol oo3gede. ob Bogbo: D.G.
Harris; M.O’ Boule; C.Warbrick, 1995, Law of the
European Convention on Human Rights; Butterwarths,
London, Dublin; Edinburg: a3. 372.

2 6006006)8 eomybembo oo bbgéaaébo doyo0mgdgh, do-
0ob 6003@0 0gbgdmeod, N3emgdgd meoqldy sdbmemy-
0360@ doggghbos. 5o8006al 5360[)303630 139099,
dg0damgds 3396 ovoboml, 600@3[)03 0go 3mbagemoghdo
58mRbogds Ubgs doromoco 13e0g38L00b. ab. Bogbo : R.
A. Lawson & H.G. Schermers, 1999, Leading cases of
the European Court of Human Rights (sec.ed);.a3. 37.

LOABYbOOIMO, FOAMbOH30L MO30LYBENIOO
30emoLBV3Y00L, g OEbyMABOL, gbodLmdoU,
10OOaMm™mo0L o6 Lodymagomol gbolb godm-
496900L  mO30LYBMYOOE BOIOIMPO3I000.
9L 030L 603603L, G®M3 LOLOA30Magdo LOY-
GHOMO 0O 0g30 goodGMYdYMO, 3ghHdm Mol
300mo 30hbxYMO godmbo®H3zoL MOZ30LYJBENY-
00 ©93M3MHOMH00L dPOFEOE, GOHMTdd dobo
OOBIMMO0L LAHVBEOGOHO dOMOOb TOMOMmO
0O 30L 3OO 303900L gabOHMO006. LO-
JoeOm39mmMT0 33093L 30000, HMOILOE
LOBMBOOMYdOT0  OOLYdIMO MOZ0LYWBMY-
00L boMmobbo 3603369 M300OO OMYTO-
H900 03 LOBMZOEOM®MYOOL LOTOGHMENHOMH030
3IMH6oL @mbaL. MO30LIBRMYOOL OBO-
RBYOYMAS LOBMFOOMYOOT, OMIGMLOGF MoO-
300x3EYo0L 30OHMO90d0 bM3zMHdoL dogm-
B9 83069 3OdMEEOMYOd 0d3L, 39O 30093
396 0LBOZMO MOZOLYJWINYO0L TWOGOHFMGOOL
30m30maLB0bgdo, LbzoLo MOz30LYIBMYdOL
30h030LEd0 @O P3oLYbOLAZYOM™MEO 930~
0900 M030LIBRMGO0LOZOL Zobgym@Wa M-
300MmamdgdLY O 30LPbOLAZYdMMOOL, HMT-
moL go®MydgE MOZ30LYBMYOO JOMOOMIVQ,
990L39L0OE, LL3VMO YJJBWY05030 HOMY30,
Lb3oLO EBHIMILYSOL YZIMZIOIIPYM VOO OO
JomLO oV0J(3930. LHGOLYYHROL LOLOTO-
HOMmMOmL ghm-ghmo godmhgbomao IMLOTO-
GOommy 5Mm3060 dMbgm™m  LOFOOHMHMOOLOE
0MB0IBOZEO: ,a303MbOMH30L MOZ0LYWBM YOS
390mdomoo @WOMIMadomd @O d05b6gd00m,
HMIGOMO OOMOZOE BOMIMP3909m0d
HOHOMIO0 MO30LYIBRMIGO0L LObgMOm. Zo-
a0 dmboLm0gagogmo LOBMIOOMYOd 39-
GHO@GOom F9dmagoL MO3006 d0EEObBML go-
33990 39d0Y©3900"°

0Moghmo 993609600 oy 3Moghozmbo
09M0oLHO LOPYIOMOL 030Dy, OMI ZOOMbOH-
300 3030LBRMGOOL ZOOHhbNd LL3OL 0bhg-
®9Lyddo 96 a0gmo JggtoLb oo 3MHY6-
300. LEMGgE 03 JYo6OGHOL Fodm dMbNIBO396
000LOE, O™ 30L3gEOOL doemydLb bbgo 0b¢hg-
®9LYOoOL Y39MmOdY IWO® VMIBITMMHIJMO
©OMM3930.*

3 Bogbo: Bonello, Giovanni, 2004; Histories of Malta —
Reflections and Rejections, Volume V, 33.32.
4 D.G. Harris; M.O’ Boule; C.Warbrick, 3g8mo 8oooog-
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LOLOTOO I ML V3HMOODHHOL OE30L aNYg-
300396  0b6hgGmaLL Tgodmagdd JJoboaL
LOWOMIL O, gm®g dbGM03, LOLOTIGO MMM
LOJB99d0L F9E00T0 ZodYJgooL MYAVE, O3
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00 9gmbMg 3mbhgdLbhdoE, Tgodemgod, ©O-
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3099306H30MMd00 LOJgoM®m, HOMO 303MPOIM,
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3900LOTYOMIdY00(3 0Y9069096. ©30L OLHY-
00 0MHoghmo  Jgombz93d  LOFJOOMZHML
H9am930d00L OMHbyddy MgdMbObLYMO LOJg9-
00L 3M3YMOMPEm mmyg dmygddo gobboemzoLo
LOJB0L BbOGYYO0L, BOM MOV, OO3MIOHYO0L
0ghHoy»Ho dmMbOBomamd0m.

0936H0LM30L OMdOm MOMIYMO BOGOIM-
LOEAYB00, MM Fgodmmyod 39E0OLOTY-
o0mMad9d0m  LOJAOL dodyPgdadoed, dBmaoghHm
890mbg93030, 0MHLYdYOMO® EVOOBOGOIML
30OmMMALOFYMIdOL 0bHgMagbo O LOgdgdo
BOGMYM FLOGYMO JBRIGOHd0.

60603@adoMg  LEHOHOOL B0dOB0O, T30-
mbzgmb  gooEbmbL  LHGOLOYGZOL LOLODO-
HoOmmL 3GMY3EI0HImMo LOTOGOMOMO ©d
LRIO™MI0 EO EVYGLIOGOML 030L goM33930-
30, oy GmOOL, GO Jg0mb393030 O MO bo-
®obbom d90dmgdd LOLOFOOHOMML BZ3HMG0-
HaHoLO O 30Y3aMHIMGOMMIOL EOLOBOZO®
300mboh30L MO30LYIRBRMHS0L T9dMY3ZO; MO
ROGJHMOHgoLO O AMLODBGYOgOL g®YIBgOO
990my30L  3OFOOHMMYOL. LHOHOOL dodo-
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amogbhob 60730609080 O 030L oM 3393030,
0oL MY OGO odMboH30L MOZOLYBENYOO YM-
39mm30L 3GomGomghymo LOLOTOOMMML
08hm®ohahoLd O 3039MIMIOMMMOOL ©O-
330L 06(HaM9LMOB 30TOOMYd0M.

1. MJ30003IM 309a60)
d3399%MmJodY

0O30060L JJWMYOOMO 93O M3YMO 3Mb-
3963000 99-10 3gbemoL MOBOLTOE, FOTMbO-
H30L MO30LYBMYdS F90dmmod JgodMIYO ML
LOLOFOOOMML  OZHMDOHgHOLY @O d0Y-
396OdmoomMmO0L OOLOEOZOE. 0IYLHOZOE
0000LY, H™M3 gL MO MoMYOYMYdd ,L,LOLODO-
HOMML O3HMMH0HH0“ ©O ,LOLOTOGHOMML
003390 dmaomMmod*  LOFOIOM  0bHgdaLYOL
BOM3MOa96L @O 9o LOdGOHYGT0O BOGOIM-
0396000, 06HLYdOMO gobLbZd3900 0339MYdO
00 OLOEBEO30E odmMbohzoL MOZ0LYJWENY-
00L 395MI30L LOWYIZMYO0L FOOBHGYOOLOU.

6HMOILOE J9BPMIYO30L LOWYJ3900 ,LOLO-
00OM@MmMML O3HMMoHgDH0“, 98 EOHML OE30L
LOROBO OMOL LOLOTOGIOMM, OHMZMG(E 0b-
LAHOHYE0Y; LOLOOGOMM®, OHMIMOE O3900L
3000096M0L  ghmoadmo  JgLOoOdNLO VEOE0-
a0; LOLOBOGOMM®, HMIGMLO(E F0BOMdOMO
0930 0OTNOBMO 0gEOL FOBLOBMZGV; LOLOJO-
OO, HMIGOE OMOLGOHMYOL FOOHMHEMBLO-
33mgdoL O JBG®P639emymxiL  LOJOGMEOL
399609LMOOL; LOLOTOGOM™M, GMIJEMOE Fo-
©06Y43ah0oggooL  0mgoL  EIIMIHOHOYI0
3OMEIIMGO0L gdom ©O goobyzghommgdo
300m0g3L g39460L LObgmom; LOLOJOGMENM,
OHM3GMLY3 YOO GOOMOIMOYL bogmbo.

030LMOBOZY, ,LOLOTOOOMML  OZ3HME0-
bhad3o“ 0gymobb3gdd @O 30LELL FObyym-
RBIMOO  3MB3MHghgemo  dmMLOTOOMMIgdOL
08hm®ohahoE, 30600006 ghmo 3Mb3OIbhI-
0 dMLOFOGHMMOL dZ3HMGobHgHOL gmobgo
@O0LOLYOYOYMO® MY OYILOLYNYOMO,
306390m3gem H0oobL 0Yygb90L dmaem LOLOTO-
G LOLHYIOL.®
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39LodOd0LO Fg3mb393900, 93O M3YMO LO-
LOFOBOMM®ML 3BWVIH03080, JBRGO™ bIo®MO,
3M03M9hmo  dMLOIOOMYgdOL  OZHM™-
GohghoL TgemobzoL y30330H Y00, 30009
dmgmo LOLHGIOL 3®oH03oL. LHGOLIPYGZOL
LOLOTOIGOMML FoEEM3d 833900000 dM-
LOTOOMMIgd0 LOGMZJOMMOIGD TOoMmO OZHM-
GohghoLbd O 3MLAHOFOL Y3zgmody JBO®
dmog®Ho ©oE30m. mo30L 3bMog, gb 3ob3o-
OMOgOYMOS OGO FOOH™M 03 3MLEHYMODHOM,
6OMm3 LOFOOMHMgdMH03 Lobgmdboxymdo JI-
609369mM™3069L00 LOLOFOOHOMML dododm
0MOLYOMOEIL bogmbolb bEMdY, 0MOIgE 00
ROGJOHMOomOE, M3 9.6. ,00033303909mM-
00L* 3OMEYOYMJO0EOL o3MAOLbOMY, M-
LOFOOHOMYMO F0FOOH® EOLOTZHd0 3B 0HOZOL
ROOIMHO0 JgoMHgd00m 3066HMO.

OMEaLYE J9dMYE30L LOWHIZgOo ,Lo-
LOFOOHOMML F07Y39MHIMYIMMBYY, 03 EOML
@0O330L LOROBNO FOGHMEALOFYMYO0L LOMO-
BOME ObbmME0gmgo0L 0bhgcMaLo, 0bhg-
9L 030LO, HMA LOLOTOG MM O FMYJ(39L
300639L 06 GO03gL 3o3emMaboL J393 O 89060~
OHYoML 307939MIMYGOMMBY. 03 3MBHYJLHTO,
9LaG3 LLOFOOM™M 0bHYGGLOO". LOFOOI™M 0bhY-
®9L0S 0L, OGMI FOOHMMALOFYMIdd bmG30-
9MOadMmOIL 30939MHIMGOMOE, FOaMOd 0d
LOFOO™M 0bH®gLOL doMAd, 3MB3GIHITO
0O30060L 3MB3MYDHIMmO JBMIdgdoL ©o-
330L 0b6(HgGaLYd0 ELL. B07Y39MHIMHdIMO
LOLOTOO MM bMT VEOTNOOOL JBMJOOO.
OOEALOE LOLOFOGOM® F0739MHIMHdIMO
06 0MaL, LOJIOL LOJOGHMMNOOB0 dobboMmzoL
IBIYO0 0OHM3930. ©0H™MI, FOOIEIMO® 39-
0dmgod 0mJ3oL, GmMI JomO3mgLo MoMYoY-
mM900, MHMIMOL EOLOEZOOE dodmbohazoL
®O30LIBMYdO 0DMPOYoO ,L,LOLOTOO MMMV
03093960 dm9oemmo0L 0bhgmgLgdaL d0dBom",
06M0oL 3OmEgLdo Hhodmymo 30M9d0L LOTO-
GHOMmMOO60 gobbomaolb yJymade o Lbgo
3OMEIOIOIMO JBMmgdgda. LAHGOLOPYGOZOL
LoLOTIGOM™M  dmombmgL, GMI  3MyLoOL
3300M030(3003, LOLOFOGOMMM LOJAOL 3gE0o-
LOTPYOIYO9dT0 OBLEM303 V6 Lbgd OB6ELO®Y-

bodotmemml 3gebmboemay, Gowgob Bomo sghmeo-
09heb Bgemobgedsy 3godemges o0Bo6ommb bobode-
ool 0bbyod e

003, 50060 06 300YygbML FOOMMILOFHMHOOL
LOMOBOOME  ZObbM®E0gEMgdalL 06¢HgMgLL
@0 LOGIOL FbOGOHGMO JBMHd9dL, oM JMGOL,
J0060303ammd0L 3MBPIBE0L.
B90mombodbymo mMo mygohodgdHo 0b-
H9®aLOL EOLOEOZ0E, dodmboh3oL mogzo-
LYIBRMWHO0L J9dMIYO30L LOZOMbYdDY, LAHGIOL-
096ma0L  LOLOBVGOMMM™ML 0x®OL3GYDH6E0S
hOdmYyomooo  LOGIggdoL  Loxyydagmdy,
GmIMYo0E 399090MEO MG JoOOMO® M-
60adLHL:
e DLOLOBOOOMM®MLO O FMLOTOOMENYY-
00L 3dohogzoL
e 3obbomgodo dymazn LOGngo0L MmOM-
0009 3MaLOL 3PdM030(3090L, LOFOOM
3ob(3boYogdL 06 dodyxdadoLl dgno-
LOTPOMGOgdOL 30Y6.
™®039 3m6¢hH9dLho 3oOHEO30MH 303OOHMY-
00300  LOLOBOOOMM™ML  J30(H033937MMOOL
®903oLMVG.

2. babyduMOIMML dMHOMNJO
2.1. byabodyMaob
babodoMommb oyMob3Myagbioo

936MO™M33m0  LOLOTVGOOHMM™ML  3MY(3909-
BHymo  LOBOGMEOL  JgLOOOAOLOE, dMLO-
0O OMamd  03hmMobhgho  LOOFJOMMOL
Y39modg domomo boMobbolb ©OE3000 ©O
©oLOT3900 3B0MH030L BOOZMYd0, OO B0ToO-
6o dom0ob 306MHMO. gb vobLBEYOO FMLOTO-
GOMAMO 3OBLOZINOYOIPYMO HMEOMm — 0LO-
60 0G006 FOOHOMALOFYIMGOOL OMOBHO O
LOBMZOOMYOOL YOO PYO69PMEO3OY0 LOLOTO-
HOMmMOLOEID BEMOOL. oGO V30LY, dom
06 goohboom 3Mom0gzodg 3oLYboL goEgdoL
39LOJdMYOENMOO.

LOLOTOOOMMA FMLOIOOOIM9MO  3B0-
H030 doboLbbgoge TgucdoEbymxyoLOgaeb. ™y
030 My 03 0dGoL godmbohazolb dodObo dbm-
Mm@ LOLOFOGMEML V6 FMLOFOOMHIGHdOL
3996 03bymx00, 39LOdOd0LO LOLFJMMO 3oTo-
HOMYOYMO® 096900 30HBYYMO 3MB396(300L
39-10 3gbemom. LHGOLOYOHZOL LOLOTOGO MM
0mb0dbozL, MM LOLOFOOMEMML d3hM®0-

HIHO ©OEIMO JoO 0ymL Ymzgmagomo 9g-
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J6Oo3Ebaym@amo @O B0oobolb 30dyYynbydgmo
9600L0806. 306 OMHVOgEHMbgm govdobzomod yy-
GHOEMY00, 00 30306OMYO0m, 39E00LOTYoNg-
09000L 30LPbOLAZYIMMOODY.

3™0b396(3000L  LOFOOMOMO  EVB3M0ENY-
000 bLOOL, My GOHMI JPo6EO TFJOdDOIOML
39Lo003NL goMYxaMYxo9030 FOodMboHh30L mo-
30L3BMYOO LOLOTOOMIML dZHMH0DHHOLO
©O0 303396dmo0mMMo0L OLOEO3V®. dLY3Y
bLBHOL 08 doH MO 3Gr06(30390L, OHMIMHd03
3995030300 3o30OHMMIdYEMMIOL JgxzoLYd0-
LOL YOO FOIMZNYIbMM:

L,0080OMMHom03 LOobyIbogmdn 3Mg-
bob  306LVOZI®YOIWO B0 V30LG0V,
0PoEo 806 o0& 36O 30@IMObML 3003393
MmO QOMH3MY00, OMIMHonE @o69LHYOIN0V
Lb3OMO BY3IMHOE00L OLOEVZVD . OMLObNT-
60300 LOLOFOYOIEN™M bgOLIRMHO0L 306-
0O3IPBYOINO O™ LOOdMZOEMYIVF0, M-
8MmOE 80HMMALOZIMIO0L 30EObMO, GOG
0OBOEPMHYIGH030 LObYMIBORML do®OMO®
009300 MO0b Bo0HIMO@3960. LOLOFOEO LM
bgmoLIYRHIO Y6V LOBBHOENMIDHL LOdM-
80@MYOMH030 bOM®INMm, MOMO 9RIIH0ObO®
F900LEIeP®L FoLBY VZNLEHIINO TMZOMY-
™3900. LObYaMBBoML F9ydemno bogoGH™m@
homzoammb  LOLOFVOIMLOIn bEM®INL
0330  JLOYIOBI™M O  OILOOIIB0IO
M030LbIYONLV3VL, FObLOZIMGHonm 08
RR0gdHoL 8bg39em™mdodn domgdom, H®AE m-
bOBOEPMHHOL, BMEMHdnE 3B0MH0300 Md0-
IO 09393006, domo LOALOLIBHYIG0Z0
83MA0MHYMI0 083300 30003009 30LIb0L
38039000 336doamogb” ( Prager and Oberschlick
v. Austria).

,O0MLOGOODOL 030G, HMIHN0E Mo-
300 mQ03000m360 JRM9o0dmbOMYoOL dbm-
ME0gmHoL, ©obOd3900 3GH0M0300 QOOE-
myon, Bmaogemm 30093m9d9ddo, d90damgdo
04mL JREO™® ROOO™® H3IIMIoDH 03 dMIJoano-
9990006 Fgomyoom” (Morice v. France ).”

w00 39000900 0mg30Lb, GM®I Lobyen-

6 Prager and Oberschlick v. Austria ,judgment of 26
April 1995, Application No. 15974/90; ob. ogég0gg
Karpetas v. Greece, Application no. 6086/10, § 68,
Judgment of 30 October 2012; o Di Giovanni v. ltaly,
no. 51160/06, § 71, 9 July 2013).

7 Morice v. France, judgment of 23 April 2015, § 131.

db6ogym dmbyemygddo d936907cmo@ HonyybyL
0080 008300600 M00M™Yacm0o bLody300b0m300
bOBdMm30OMYONL FbGHOVOb F30360 @O LYHEGO-
mBIM0 Yo ®Yo0bo @O 3MbHO™MMob J398
08 bo®obbom, o bo®oLboMOE 3MENOMHOIM-
0godo @O O™ Fom 9EMZZOHMZbO® JbO
dmz93YHom, Om@YLoi bogdy dggbgoo domo
bogogemob 3G0d0300. LObygeNIBoym Jm-
bgmggdn 6@ LOGBGOMMO@bYE boambnl
b@Monom, GMMmEgmoE MmO30LIRVMo 36O
04mb 0OOLOMVbOE™® JHbHbgd0bO306, BOM®Y-
Lo 60®OMHYO00m dYbMG(309M9d96 03006
R96530900. 080d™I, 00300600 IMZOMYMm-
09000 JgLEIMHO0LOL, VIEOMYIYEP0O FOMO
©OB30 J99H03b3YmRgemo @O 800600 8mIdo-
60 0030LbIYINLO3V6" (Janowski v. Poland).®

L,000080EDPEML 08GO 300MMEEHeNIo
30000308 06O Jb@O 3O0@OMObML 3003393
MmO ROOEMHON @O LOLOFOOI ML VZHME0-
0900 0®oL 9603369 M3060 MOGHYIIAMHV,
OmAgemboi  300mbodaob  mo300303¢nH000
39803830 3930m00 300F0BHMMML. LEHEMO-
o@ dgbodmyogemno, LOFBoL dbo®obL 8oyt
LOLOBVOOENML F9FoB96CVMd0LY O QY6-
Jeombo®goolL 360bhozo bogdob 3068boem-
39¢m AmLOFOOMNYHOdg 39OHLMBOTNIBNO !oO-
3000b389000L 30(93y. byE39™o0dn Y6V
04690 omyoyano Lodys900L BpHGIeno bobo-
om0 @O HMbo, HMIgamboi F9ydemno, B0vbo
800496mbL LOLOFYEHIA ML VZHMGHOAHIAL ©O
3990600 LoGEGMby FOOHMWILOZIMYO0L bo-
0060O@MO®  30bbM®E09Mod0L  LOBNVbM®D”
(Saday v. Turkey).®

»0000FOODEML OB 300H6NO 30H03000-
306 0873600900, Fo8H00 3600 BMZOE0 Y6V
8000ML 360003000 @O THIHOEbYMROL
dm®oL. oy 300mbomgz000b 08060 0GHOL
LOLOBVEOEMLY @O FMLOFOOMNY9d0L TY-
JOEbYmQ0, dgLododnbo LoLZ gemo 3mb396-
3000 89-10 8xbanb 0B @OOOM393L" (Skalka v.
Poland).”

8 Janowski v. Poland, Judgment of 21 January 1999;
[GC], N25716/94, § 33, ECHR 1999-I; . Nikula v.
Finland, Judgment of 23 March 2002, Application
No. no. 31611/96, § 48.

9 Saday v. Turkey, Judgment of 30 March, 2006;
Application No. 32458/96.

10 Skalka v. Poland, Judgment of 27 may, 2003,
Application No. 43425/98.
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L,000m0MN0, dbo®ggdL JRMHoo OHg3m
bOLVOFYEA ™ EOGOVBT0 LoZoBHM®D BoMHIMm-
0@306Mb6 0®37096M900 ©@OB30L JREHIOL
38®P639mLOYMQROE, MIJFEO Fom Foge 3o-
AmngIyamdo 300H03080 0B JbOO 30M@OVO0-
G0 30M38930 ROOZYOL. ... 306LOBMEEY-
a0 06(gmHLYHON, HMBME0(300 LOLOFOEOHEN™®

bgamobymyoolL  ogd™Godgd0, 03HbO©
3600369 m30600, B®ME VF0BHMMHOL 30FM-
bo@gob mo300303Hd08 ©OBYLYOYCen By-
Bmy390L* (Kyprianou v. Cyprus)."”

,00000603 30, GO@ILOE B0bEboYIO
Bo®Imo396L  J9g30090000  ALZHEPMAOU,
oL 6@ 300H6@9L FgbVdV0LO LOZFOGO-
Lo QOIH®IG0g30 Loyydzgamo; 1Lb3V330-
0@, 0380 99069003V 06500 d0hbYYeHO”
(Jerusalem v. Austria).”?

3™Mb6396(300L LOBVGOMOMO  VOZMIOHIOL,
OOmam®mHE  30OHMMAILOFYIMIdOL  3HMELOL
3mboBomygoL, 630LMHYdL OBLOZYJGYOY™
30L7boLAgxdMMOOL, JLOWYIZMmMEO o6 Tg-
mMObmMB LOLOTOGOIMLO O FMLOTOOHMTNY-
9000 M9379HO300 O FOYIBROMbOMEOOYL Fom-
@000 bogmbol BOMOOL gboMhybadoUL.

,800mbo®300 Mmo3003Rmgd0  H8GHIH639-
MYMRON0O dOZM30H9O0bMZ000@3, HMIaY-
0LOB JRMHYIO g3, 3MB96MHODNO 300390 Mb
FoOHO@MALOZHMYo0L  3ObbMEBHE0HIMHIVdY,
303608 Jomn 36H0h030 06O Jb6o 3003H0
806LOBM3GIm  JogbgoL”. ,LOLOFOEHIAN M
08OMO0HIH0 @OBI0 JbOO 0ymMb ymgge-
88000 J99603b89mx39em0 @O 80vbob dndyy-
6909cm0 960b0306“ (Schopfer v. Switzerland).™

L0000V ™ 089MEYOL, HMI VOZM30-
0900b L39E00MIG0 LAHOOJVLO Fom V3IN369-
oL 3960®OmH® HMEL JoOMILOFGITNHooL
306bm®i0gamgdolb  3GHmEoLJn,  GMEMOE
890003am90b boanbbo @O LOLOBOBH ML MY-

1 Kyprianou v. Cyprus, judgment of 15 December, 2005,
[GC], N73797/01, § 174, ECHR 2005). coocoo 3ocmodols
396Bobgdo.

12 Jerusalem v. Austria, judgment of 27 February 2001;
no. 26958/95, § 43, ECHR 2001-II;

13 Schopfer v. Switzerland, judgment of 20 May
1998, Reports of Judgments and Decisions 1998-lIl,
pp. 1052-53, §§ 29-30. ob. sg36g:gg Logdggso Casado
Cocav. Spain, 24 February 1994, Series Ano. 285-A, p.
21, § 54; De Haes and Gijsels v. Belgium, 24 February
1997, Reports of Judgments and Decisions 1997-I, p.
234, § 37.

oL dm&olL. oLgmo 3MdoE00m, H3YIMHdI03
00bLbYdO V@E3MIOHDO VLMEOOEN0L 69369-
00U Jpoa0L T9dmyma0. 3G ® 89003, LoLO-
oMM MmHon, GM®IMmydos boOIMO39696
FoOALOZIMHO0L  ZOEOOBHMDHOL  LOdo-
OOmMmob 3896090Mmd0dy ©@OIYo®Yoyam bLoby-
mdboymdn, 760 LO®BHOTNMI®bHD boembol
b@™o0m. 08 LRYEHMT0 OOZM3OHHO0L LO330-
6dm GHmmMoL g3omzoamobBobgonm, Mga30M0-
89®00, 8om30b 39eMOM™M, HME MO3006m0
B63anocmn J900H0bmb FoGHmMALOZIMIonl 39-
OMm3600 306bMGE09mHo0dn @O, o8 3d0m,
bgamo F9369mb dobodn boanbolb b6@™IOL
(Morice v. France).™

,0OLOFOE DML Fnvhbno, O™A: (a),03Mm-
300900 33emgdo 0g3m, Logo®O®m 389600
80039mmb FoOHMMALOZIMIONL 306bME(309-
myoodg 080oL 38EH639YMR0m, HME om0
3000030 06 30@OMObogL 306LVdMEEMHIM
QROMBMYOL, GomO FOOMILOFIMHOO ©O-
GI™O 0oL JLOGFOZTN™  MOZEOLLIYIN-
00306 @O BVE MHZ30H90IW0O BbMEPM©®
ba®3oemom 06 LAGOHIE00m, BME JH0Vd0
0MLYOMOIL ©@YOoOHYO0  FOOHMMALOZHMY-
00b 0LO30mbyddY. (b) VO3M30MH9030, FYo®n
ROIOMOB030 LOQIIZAMYooL FoMYdy, o
Jb@o 30039mmb 0bymo LIGBOMOIeMO  Zo-
b63b0®Y0900, BGMIMHd0i LEYOO OLVFZH00
3M0960GH0L Qgo®m3MYdL @O (C) OO3M 30V
900® 3900 3903009090 36@0 05690 LOYEHOO™
3mbd97bM30, 39HIm@, 080L 3oMZ30M0LBNbY-
000, J900myoo my oGO 0b0bo HOOMZOML
3900003wYbMO©, FgEMmI0dn 890930600
06 300890m 39GHLMbOYG MVZ3OLLIVD @V,
0800™ob, 393mBBYoJem Hb@O 07690, VG300 MY
00 08 300MbOMYP30890L LO3FVENLO® ddo-
©OM® 3030060 LOJIOL QOIHHOoV6* (Morice v.
France).””

B90m®9 30H0MY090000 BOMMO® HObL,
6OMI dE3M3OHoL FbGOEOL LOLOTIGMMM™ML
300030 Ym3Imm3oL  ©o7d3909m0 oM
0oL, ®YAEO 9MOYOMO BOJHMD0O 9O ;M-
GHOMPMOE gobomzgomobBobgogmmo.

5960 9hHmo, LOLOVGOMMM®ML  3GHoHhogzoL
3™0hagdLbhdo LEHGOLOYOROL LOLOTOGO MM

14 Morice , §132; Schopfer , §§ 29-30. Nikula, § 45;
15 Morice, § 134, 139).
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03M3OHL O FY®BOMOLAHL MOZoLYJWENY-
00L gobbbzvz90YM BOGOFMILL 03YIMN36900.
030 309Mm0mYoL, MM dE3M3OHIoOL, HMam-
O3 ©OOMmY300909m  3OHM@BGLOMBONYBU,
306LOZYMMYOoYMO MmO 930LEYoOm To-
HOM3ILOFIMGOL OBbMG(309M9d030 O LO-
LOTOOOHMMLOEAN BbEMOOL FHboMhybydodo.
000 ™3, 0LOBO FYIOHBOMOLHYOMOD 396 OMO-
600MOY00006.

99mM9, °0®3M3oHoL dbMoEOL LOLOIO-
HoOMmmL  3WBLH®IJE0Im  3BodHo3oL OMO
00GOMH™M  ©oLOT3900E, VMO LOLOMZYO-
MmmEOE 300h6g3L. LOLOTOGOMMML VHGH0m,
03M30H9oL Yoo 3JMbgm Tgbodmadmm-
00, LOBMEOOMYdOL YIMOEMHdd T0O3YH ™Mb
LOLOFOO MM LOLHYFOL bo®39D9ddg, oMo
30OMmMALOFYMYdOT  LOGRYOgMO  FoomML
3MBLAHGIYJB0Imo  3O0H030LOZO6. OMFM-
O3 LOLOTOBOMM®M  ZObAdGOHOZL, LOLOTO-
HOMML LEMGHO BYBJEOMBoMmYdd Jgydmg-
090 3obEYoo 03 JOHmoghmmool goMgdy,
GmIgmoE 9xi3xdbgod m®abmog 3ohH030LE39-
aoL O ALOFYMgd0L  LoLHY3OL Lbgo-
©OLL3L 3GOHMHOa™MBOLAHL TMmGoL, GMIMOL
B0bo boddYE 0M0ob IMLOTOGOMMIYgO0 ©O
03M30(H900. 39LOdB30LO, LOLOIOOMENML
d9bgymadom, oE3mM3oMHoL  gdodmbohzoL
030LBREgo0L FgdMIY30L LzgH™MTo Lobg-
mIBoBMMOmM30L oOEgdmo 3gxrobydaL
0030LIBRIGO0L BOOFMYd0 30BOHMO.

d9L0O3Y, 030 doboLDLZO390L MG Fydmbay-
30L:  OOMELOE  LOLOTIGOEMML  3OH0H03O
306bm®309Madgm0d  LOLOTOGOMM™M EOM-
00930 O 0L goMgm. boOY, 3gho dodo-
HOMYdS 0g3L 3odmMbo®H3z0L MO30LYBMHdOL
990my30L, HMEaLOE 3OHOH030 OBLMG30-
990900 LOLOTOG ML Fgbmdodo, gob-
LOZYGYO0m, in facie curiae. gL Logombo dgdo-
OOMO 330330000900 LOLOFOGHOHMMLO®3T0
330H033999cmmo0L (Contempt of Court)'® mg-
9oL — EMJHG0BOL, BMIgmoE 063mabyMo
LOGO M LOTOGMEOL BooMT0 0830 O Qo-
HOME 3o3mhEgmoo bbgo 0xcmHoLE0JE0Hd30.

16 °36°663Q’°@_ aoamoggsgbo 636??50 ,Outrage®, c.)b:
Dahl's Law Dictionary, second edition, by Henry Saint
Dahl; Daloz, Paris, 2001, a3. 236.

2.2. bogddgomo dodmbomzgo

0) 3mbzMgdamo LOgdgodn, LowoE 89-10
d9bmol EOGM3930 06O 0460 dMOOMYOYEO:

Schopfer v. Switzerland:"” 6©3™m300h0 ©@oO-
oboOEd OLEO3MObYMO Babom 3MyLIMbXY-
963000 EOHML gobbomgzodo dyma LOgddgdy
00OHOMILOFYMHO0L gobbm®(309mMyd0L 3Go-
Ho3oLbomzaL. 3gddm@, 306 gobogboo: ,0d
3960a09690L o6 803398 Hgdo 30LIIgeNY-
00L Jamgdol. dmz0mbmg vbomn 308mdng-
00b ©@O6Y900L 3060M60L 3O0MHYM*. dSOIZMIOM-
MO OoLEO3MOBbYGOTd dMGOEIL, 3MIBIIHOL
LOROZMOL LOXYJIZaMDY, dOIMZOHO OOFO-
030 500 339030MImM0 B}OOBI0m. dMGOEIO
0O 36033690mMmo0 doobado 03 gothgdmy-
0oL, HMI 3MYLIMbBYMHG6(30009 BOLZMOIEY
03M3OHL O0OE 3Jmbo gobohogmyodyemo
©030H0dMadoL  gooByzghomgdd 3OMm3Y-
OOO®MOL 06 LOV3gEMOEOM LOLOTOGOMEMM™MT0
O HM3 0L MOZ0LO LOFOOM 3OHHMBOMOL go-
0M339M0 JBROH® dOOMOYOEY, 300M7g LOGD].
LOLOTOP I M™MA bodo goyLgo, GmA dMaho-
3000, OMMOOE OOIMZOHMO  dLMEOEOOL
6936L, 930LGHHOMEO L3EYBFOOMIMHO ZOMOY-
09 goo, bgmmo Jg9B6ym FoGOHMEMALOFYMIO0L
3960 ™M3600 30bbm®(E09mgo0LY @O d0LEOT0
boambolb BEMdOL F9boOAYBYOOLOMZOL. FoO-
0d0L 03 MEI6MO0L gomzomoLBobgdom,
HMIgMOE 0L F99RBROOEY, LOLOTOOME™MJ
800H600, HM3 LOFOOHMEMNO60 dOMOBLO F0M-
Ba9mo oym.

Barfold v. Denmark:'® Logdg dggbgdmo 2
0MHO3OHMBILOMBOEO MLV MMOL  ©o-
QO3OE0OL dom 30gH gobbommym LOJIgLMOL
0030330609000 (LOZOEOLObOOM®M V30, BM-
09MoB 30OBYO dEINMMOM030 bommo-
LIBMao0L  LOLOGZgdMME). dmM3H030630
©OBgMmo LHOHOO dOdgMT0, LOOE F0YMOMY,
O™ L, 030 OOO3OMRILOMbOAFS FMLOFO-
Oomyd 090000 08000 FMZOMIMOV’,
@0 OmF Fom bdo FobgbL GMEMGE O®A0-
MmmMOMm030 bygemobyramydolb dLObYEHHOF ©O

17 ob. Schépfer v. Switzerland, Judgment of 20 May
1998; Reports, 1998-II.

18 Barfold v. Denmark, Judgment of 22 February 1989;
Sries A n o 149, §§ 34-35.
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00 OMBMOE ©OIMI300909mId @O 80J-
3960myogemdo AMmLOFOOMNYHd8o” . OHMFM-
O3 96OMmM369m0 3OMEIIMIO00 O30,
0GOHOMEIOd JLo®ydamm oym @O LHobHooL
03hMm®0 036030390 (3690 COWOOE0OLOM-
300. 936MHM3Y3O LOLOIOOMHMME 300hHB0VY,
6OM3T, 30O®MOMNY, LAHODHOO F9gbgomMEO LOBM-
300Mmy00LOM30L 3603369MMM306 LOZoMbL —
LOZOOLOLOOM EOZOL, OGO OGHOMOHdOL
3LO®ydamMmmdoL godm, ,8m3h03600 303MbO-
mg3000 396 HOoMZMHOM@DO LOBdMZOOMYS-
030 0609®9LOL LogoMbdy Logo® ™ ©YdV-
09080 63cm0cmob d9dobo@”. 306 06 300HB0V,
®m3 dm3dhogbob LELbmMOLLOTOGMMYdG0Z0
©oLFO EOIMY33IM FJEI3IOL 0JMBOYOEO
30L godmboh3oL MOZ30LYWIYOODY O OGO
000L d0obogdo gdoEodbyzgho 96033069mMmMbY,
Om3 3OoH03o 3OAMMIIYmo 0ym LOZOEO-
LOLOEM LOZOMbYddY dEZOMMIM030 bymmo-
LIYIBMYOOL 3MEohozoL 3MbHagLHTo.

Prager and Oberschlick v. Austria:'® gL bogdg
00800 0G0L 3603369mmMm3060, H™MI Jggbgom-
@0 Jgx3oLYo0m ALEYMMOOL, HMIMMOL EOGBY-
™oL LAHOBOGOHO, BO30 080 BHZ0EIOOL OO
0939909006900 (06 GMNYMO® 993980960MY-
00), 30(30mMgo0m JJPO®M TOMOMMOY, 300M
»B0JHgo0L 9¢h303900LO . LOJIg TggbgdomO
»BOMmYT0" ©O09gg0m 0-6 3MHO39MaL Lo o-
0L — LObyMBMEYdom ,BOMboMOE! LOLHOZO
dmbOdOOOMgo0!“. LAHOHOO V3O 0DH0390O
39600 LOLbEMOL LOFOGHOMOL BYa0MbIMmO
LOLOFOOMML OGO FMLOFOIOMHML. FMLO-
3o mmgqd0 omBathomo 0Yy3b96 J9d9a0600-
6OQ:

(1) ,9m390» 3GOM@YOInL 0bobo OLO-
6yoLo@Vb39 0LY 93YO®I00b, HMMDE J389
ALBo3m®YdHmL* .

(2) ,0m3090m0 03LMG09m0 BMLOFOBH -
my 0Bo@ 0M0b, Y39emoxygcmdy 6og0m L".

(3) ,0mbOBOGHMIM™Y  §.-0 F9g@3oMmenyEH0
0030MHH03600 J9IOOBHYOIN00” .

LAHOHOOL OZHMEL, LOLEIMOL LObom, Y-
3oL FOGO030 20,000 JoM0bazoL MEY6MI0m.
LAHGOLYYHEOL LOLOFOGHMMMA 300HBNY, OMID

19 Prager and Oberschlick v. Austria, Judgment of 26
April 1995, Application No. 15974/90.

LHOHOOL FMEYIYMO 606Y39(H900 d3LAH®OOL
30OHM@MALOFYIMYO0L LOLHYTOL LOFOIO™ Jo-
6bom30L 30 OO PYBEYMOEO bygmb, 9MOIgE 30-
OO J9Mo3bYyOBEO FMLOFOOIMY §.-U,
GHMIMOL 3060MOO 330ML3xMOLOMZOL O30~
MO 00IY6H0BOEOMIOODO 0Yym. dMBbOTL6IYM
306(33b0Y090Hg 0O 3OHEIMOIdMOO 0L Fo-
60610900, OHMIMIGO0E goMm30moLBNbydYMO
04m 3mmobhodgdo 39bgoymgdgdolb godm-
bo®m30LOM30L. odmbohyemo Fgbgoymadgd0
396 0LOG®ExOMadEO LGYMO 03700HHOM
dbommE 090L godm, GMI domo LOLBMMY
©O3H303900L 06 99390@dONHGOMOO. O~
B63b0Yd9030 FoLOMYdO 3BH0H030L DMIOGOL
3000g0M00.

Peruzzi v. ltaly:?° 3m3h03060 0ym 3Mogho-
3™LO VE3M3ZOM0. 3006 Bygdomo goyadogzbo
ohomoolb  LObgMAIBom LOJOOHMMYdMo-
30 LOALOLY®OL 3MAoLOOL, LOEOE F0b do-
03MHMmMHLEHY FMLOTOG Mg X-0L Jo9gEY0o.
39093 906 gb Bgdomo FoOHIImMOGOHoL Gm-
30, 307300360 03039 LOLOTIGO I ML dM-
LOJOOMIYYOL, LOOE FMLOTOGHMMOL 330~
60, O®IgLOE 03MH0(H03900, 30OHEO3NM
06 0ym domomgoymo. Bgdhomo 06ygdmoo
3mLOIOGHOMIMO  J9dO-E0EIJO0m, bmemm
3O0H030 IMmLOIOOMEg X-0b d0doGOHm, Zo-
©AME909Mo  0ym 0MO30MHEO30H0 TMO-
d0m. 3gmdm, LOEOZMEO 04bd dohbgymo
3900930 3obEboadgdo:

(@) ,(BmbodommO0L) V3dMbMInd Ve
Jboo 0gbgb 3089090, GM3MOG Jgbg®y-
myoob ooLOMIDIGR0 O3003RNH0, GoO-
@306 0L 9LOVBMZBYOO WZNMBHIMOOL”.

(b), ...0mbodoENYE Logdy o6 Yoo Z0-
©ob6Y300mL  8039Mdmgdyemo, Fgbodanmo,
Jo@Bo@nmo0nb H3969000 Vb 30EPOIOIY-

6960b bOI0 JBITPIOIDYMI GO0,
) ,... dmbodoBmHYd o6 Hbo JobEyL

0030 33em900, 30030 0& bEL Lb3YAL, dom
dmEm0ob o3m300900L°;

(d) ,8mbLOBOBHMYHO0 d@OF0V6H00 VBNV
@0 J9pomI0b ©@0d3900 F9Hdmnom, dogmod
800 0O VG300 JBMHds, 3060GHOb ©OJT306
3960 Mm30 0®O39m0enboboLOYODNO 30686H0-

20 Peruzzi v. Italy, Judgment of 30 June 2015; Application
no. 39294/09.
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bgom, 06 LYHGOMBIMO JVEMEG™® Lo (3090,
06V @OIDIZOMO0M”,

003b9030@ 000LY, HM3T 0GHOMEIOd03
0000 BOMIm 0ym ZoEIAMEIYMO, 9o m-
30730 LOLOFOGOMMMT dE3MZOHL OOZOL-
0O dmLOTOOMENY X-0LOMZ0L 3MB39bLOEOOL
3ooboo 15,000 g3 ®mL MmEabmMmdom @O LO-
LOFOOOMM bOGFIOOL OBODBMOYMYdO. LOLO-
d0mOmMmM3 300hb0d, M3 FMLOTOGO MY X
O30MO® 0I6HOBROEFOOJOODO 0YM.

LAHGOLOYHEOL LOLOTOOMMM3T 06 o0dOo-
06O dmaAhogbolb oMayxdgbmo 030L MOMOODY,
M3 90L 30HOBL BOOIMOOAIOO OGO FMVLO-
00mHOMOL ®93HoEool Jgmobgo, O3
dmagmo LOLOJOGM® LOLAHYTOL BoZmmm3zo-
6909000 03MOTZOMO3900. LOLOTOOMENM3
30000060 3m3oLYbg FMOZGOMBOL FMLOBGY-
00, HMA 3MoH03z0L Md0ggHO — FMLOTOGO MY
X — 0@30MO@ 0I6HOBOEF0MHIOODO 0Ym.
03000 EYOYIY09d0m, LOLOTOOHMEMT VO-
©@OoLAHIMHO MO30LO BoEEM3Yo0 03 LEghmdo,
o3 39073039090 3JmMbEO 60bo 3M9(3909-
B6hgo0m (Bbg39MmMdOTnd Logadggoo Schopfer
v. Switzerland, Morice v. France, Janowski v.
Poland, Nikula v. Finland), &momgdoi 899bg-
O0MEOO FMLOTOOOIMGMO 303G M EOLOTZYd0
3O0ho30L @OMaMadL O FoMmO EOBE30L OY-
30O MOdL 9GO OELIYMBIMO O BOOBOL
0m3Hobo MmO3OLLAYOOLOROD, VOIMIOMHIdOL
OOML FOOHOMILOFIIMHO0L FOBbMG M-
00L 3O M39LI0 O FOM F0FOOHIT OOLYOHM M-
MmEOLbL, H™MAI bgmb Jgnbymobyd doLEO-
30 bombolL BEMOOL, oM ZobLOZYMGYOY
30MMEOYOYIMY0gdL, OG FOOIMObOm ©OLO-
33900 3Mo®HogzoL dM3OMH0, IMGOH0OHdMO66
39OLMBOMYG MOZEOLLIYAL, ddoLVIEEIL,
3930Mm3030 3909300 3ob(3boadadL @O 3yYo-
M0 ROJH™MOM030 LOWYIZMOL goMgdg OO Bo-
0M9Y9690060m LAGOMBYMO dOOMPY0J00.

LOOMMMM FO3T0, LOLOFOOOMMI FOTo-
HOMAdYIMmMOE F90xROLO dOIMIOHOL OLED
©O 0O 30dmygbgogmo LobJEnd 30xhb9300
0MHO3OHM3MOHB0YMOE oLobgmm 306mMbog
0000606 30domHmMgdom. 3MIN0360L gobEbo-
©900 0300 MOMOOdY, HMI IMLOTOGO M3
JLOTOGOM™M  ZOEOBY39HoMaded  doomM,
LOLOTOOOYMM™MA  ,d9R00g00m 8L gNMIOE”

800H600, HMIGEMLOE goohdbEo LOZTOMOLO
BOJH™mOG0ogo Loxwydggmo, doomzomaobbo-
60 MO 0L goMydmydY, HMI IMLOTOOMMY
X-00 9OmbgmoE 06O ©OO330YMBOMO IMI-
hogboL dmmbmabgdo LbzoOLb3zd LOJgHY.
o3 Jggbgdd dO3MBOMI308L, HM3 X oym
»,00390dmHoyma  dmLOFOOHMMY” ©O MM3
006 ,0986909mo@®@ ©@OJ330 G960 0(V39-
00mboboLOY®0 3068HVbgOm, LHBDOMOYNO
JLBOG® LOJE0gO Vb6 EVILIZB™IV” — BY-
BDMI30 3odoOHMMAdYMOE d50xOLY. LOLO-
30MOMEMMA 3ob3vMHO:

90 36000030 0000 33an0bbIMOL, H™E dm-
bOBoGmg X-00 JBIMYogemym ob 9m0o3360
Am30mHMO00, OMIMHO0E  B06IYMRICD0O
ALOBOODNOL IMZONHIMIO0LO3V6, Vb BHMAE
006 hoo@nbo 30H00060MIM0 OOMZH30. Om-
boBo®omob 809® b0boLEV®O 30b6dHOb30
JLBMGO™®  30@OBY39H0™HonL  308mHObY  Bo-
MHIMoBH6L byemoLIRgooL dmGBMMOE 3o-
dmy969000. 306H39mOGem0 B9Homo, HGMmIY-
moE 0oL bLEYOIO IMLOFOBHOMYL, GBI
oM 30060 803390dMgdm™mE0L, ©OMII0-
©@9oenmonbO @O M309gdI™o0L mz0L93900,
BoGHIMO@3960 LOAMLOFVODNM  BMZONH™M-
09600 J9bEYMgd0L BobOLOVMYONHOL, WIFEO
dm3h0306L o6 Bo®IMI®39600 008y IH30-
(B9OICMYOO OBV39m0cnLObEOLOYGIO FMHOZ0M
08 30006Y3900cmHooL domygonbo, HMEHLOG
ob 03HMmMgbHYGO®@O. LOLOBOEML VOGO,
JLBMG™® LOJE0gOb F9Lobyo 8m3H360L dGO-
MYSJo0 9BIJI69om@O FbMPM® 08 BOJhI-
oL, ®mI IMLOBVBHMIMHD Jotno Jmb&Ho 8ol
Bmmbm3690L, G®ImydoE dob mog0bo 3emngy-
609000 069®9L900b OLOEOZO® VVOYGHO™.

LOLOFOOOXMME 3603369MmMMdd  dovbado
00 aoMmgdmadoL, M3 dMm3H030630 dMBNT-
bymmo Bghomo 3o9adogbo dmLOTOOMEMY
X-b 30HOEOE O MY3ZOL LOJbOGGM LOLODO-
HOMML IGHOZOMm L3O FMLOFOIOMMAL. LO-
LOTOOMMM3 OMbOJbY: ,69B0molL 3036039-
myoo 830ty LOBMBOOMYSOdn, GHMMEOE
0oL VO30 MOGH030 LOLOFOOMHAN ™M, J@O-
3m@ 000Y9690@0 80060 dMLOFOO!MMOL BY-
39H0300b @O 3OMRILOJ 0d0ZL"

3961doL LGy 080MVOE OMOL 3603369 M-
3000, ™3 3oLA0 LOLOJOG I MA 30M39MO®
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30603boEO, HMI godmbohzoL MO30LYBENY-
00 @O 306HM36900L MY3YHOGEOO MOBOODO®
OOBIM  MOMadImgogoL  BOGMHIMOManbo:
L0090 007899000, GMIMmydnE FMma306M@Y-
oL, ®®3 ©O308YOOMM LOFVOMITNOHN dOMO-
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300903am9d0, MEG03H 3980mb393080, 06VOV-
60 ©O 9OMB3060M30600°

LOYOOME, 39360 3G 0H0ZMLO 3YO3L LHGOL-
096Mm3a0L  LOLOBOGOMML  0YOHOL3GYHBEOOL
LOG399080, HMIMYO0E T9gbgdd MY37HOE0L
JIBRMAS0LO O ZodmbohzoL MOZ0LIBRHOOL
FMMoL MOGYOPYMYOOMO ZMBBRMOIHOL Foog-
®oL. F0ymomy096, M3 ZOdMbo®m3z0L MOZ0-
LYIBENYOY, 08 ZMBHIJLHB0, FOOTIHIOIO®
OMH0L VOEYMO (overprotection) O ®Y3dHoE00L
JBMYOS bToGOE ZOPFOOHMIGOMOE 6ot Y-
00 3oL. 0b. 3OROMMOMOE, 93O ™M30L dOINObOL
JBMYOOMO LOLOBOOMENML YRBROEO FMLOJO-
GHoOmoL, myzol Mmy3000LOL LHOHO, LOOOG
080 3JOomeoL: ,0Mm0300 F9damoo JoH3Ymb
LoY30L MVOZ0LIRNHO0DL, 306LOIINEHO00) 30
3M9LboL MVOZ0LYRENYO0L 86033690 ™MO0... Bo-
36008 3060 J900mgdo obHYmO Moz0L3RMHd0L
©OB30 306LVBMEGI™M 30DYIMYo9ddo 0ymL
0bgm0o 9906903600, HME Job Yyoemon 306(3bo-
©900L 8Lb39IE3BML OMII39PML VI(EOPYOIEPO
J090000 LVAOEHMEMYOE030 J0LVEYIIGV0?*%!

0) 3m63Mgdamo LOgdgodo, LowoE 89-10
93bmoL EOGHM3930 0gb0 VMOOMHOIIMO:
m3o0m ob LOgdggdoE 3o, LOOE LAHGOL-
09cma0L LOLOTOGMEMM3T FOPFOOMMYOMO®
390@30LO LOLOFOGHMHMML V3HMGBOHYHOLY O
00939Mdm9OmMMO0L  EOLOBEO3O FOdMbo®H-
300 MO30LIBREYO0L J9VMYO30, J0YMHOMYLL,
®m3d gL dbmMmE 0806 bEJd, HMEILOB
LOJAg Jggbgdo:
o Jdbmmm@ Jgxaobodom  ALEINMOOU,
GHMIGEMLOG 300hb0oo LOZIOMOLO

BOJH™MOGM030 LOWIYIZ9MO;

21 ob: Loucaides Loukis G.; Freedom of Expression and
the Right to Reputation;, Mélanges offerts a Silvio
Marcuss Helmons, Bruxelles, 2003; g3. 202.

e 00 HAoMY30L OMHO3OHM3MGMHEOYM M-
60Ld0gdOL.

3030MOMOE, J390mm dmMYzobom
LOgd980 LOLOFOOMEMML OdMbOH30L MOZ0-
LYIBWYOOT0 HOMY30L OIYBFOMIOTN MO 943~
9399 06O ©09Y9069000, 806 3M6396(300L OG-
3930 3bOMOME 0OHOMObOdMI0gMH0 HoMgzoL
mmbobdogdoL godm 36m:

Saday v. Turkey:?2 9mdho3obL O0MHOMO
9090MEO MIYMHJgmolb 3mbLbhobhIEegcHo GY-
7080LM30L LoGGMboL Jggdbodo. dob Bobo-
0M393 LOLLEMOLLOOGMINYdG030 LOJIOL
a3ubbomzob EOHML, HMEaLOE 030 LOZINO®
3MB0300L MOZOE 0(303MY, ALFEOZOHdd M-
mMoHogumo  dm®H030M90xmO  JgomoLo
@O ©O330L LOMY3030 AMLOTOOMMIdO M-
0bLYB0O 8060000 FHFMLOAD FOAOMNYOOD":
,0009IB0RML LYOL, IM330L6GORML LOo-
GmEbamg 806d0odo 30639300 FO0MOMYInL
bgamom*. ,008000 @ogdHodm®HoL (...) 36@om
8068005M6...° LOLOBGOMHMM™ME ol EOYYm-
369003 a00LOFOOMMO (dE3M3ZOHOL TM™-
BoBommgmdol goMmgdg) LOLOFGMMM™ML dg-
160o3bymxyzoLbom3ol @O 3dojLoEd 6 M30m
30(H03OMBY, 0g9gOb MO0 M3 0BDMEMO(30030.
9L 03 EOBVTOIYMOLMZOL JOBMBIYOIMMOOM
30m30maLB0bgdYM Yyzomodg 303H LOL-
59emL BoGIMOAYbEO. 3mM3N030630 2 Mm39
30OHoMO LOTOOHM™M LOZLBT0 O FgoEIMm-
30 LOLOZIIMOLOAOD FOOMOZ0LYRBRMIL 3030
J3930L oM.

936 M3YM3d  LOLOTOGOMMM3  dMBbNJ6Y,
6™ 3oL LohyzgoL Jggdemm, LaomdYMO Ho-
0b0 309496900060 LOLOFOGMML V3HMGB M-
HoLO O AMLOGOMM9MO WOMLYOOLOMZ0L
©OY(339mmMO0L 08330600 dOHIMLARYEHML d9J3-
bom, OHMIGEOE EOOBGOMYOO FOOHMMALO-
F3mad0L  LOMOBOME FObbMG®F0YEMHdOL,
303603, 306006 VLM LOLFJIO VHO3OHM-
3OOE0YMOE 30060, 306 3Mb3gbi0oL 39-
10 3gbmo @OGMM39IMO® 36M.

LHGOLOYOZOL  LOLOFOIGOMMMT Jmob-
dm mog0Lbo 3MyEIEIbHImo LOFOGmMMOL
©909mM90900 030L MOMBOHY, BM3 LOLOJO-

22 Saday v. Turkey, Judgment of 30 March, 2006;
Application No. 32458/96.
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00960 3603369MmMm®m3060 oym, MM3 030
030MOOMYOEO 3odmboh3oL mozoLIB M-
0009 ©OBLYOYM TYdMIYE390L. LOLODO-
OoOmmb  gobdodhgdom, B0obodyoody
LOJ39%dg YJEO3M oYM, OMI FMINNZ0630 MO-
300 Lo®MY3030o 3odmM0Ygbo obLOZIMGgdom
930360 LOMY3900, OOMMOIO03EV ,d06¢0-
00 390mboO F0MOmYon“ o6 ,,0d0b¢ ©0T-
HDoH™®HoL (...) 36O 3063LOZME*. LHEOL-
096 30L LOLOFOOMM®M 396 JJOOHONMJOO
dmahogbolb gobEboydgdb o 396 doohby-
300, OMI 30LO POHOHO LOLOTOGOMMMYO0L
LHGOIYIHIOI™ 3O0H03ZOL BOOHIMOZ]O6O.
LOLOTIGMMMA VMB036V, OHMT, BOJHMIMO-
300, dmAhogzobL Fggdmmm LOLOFOG MMV
990039bMmmdaL o6  ®YbJEomboMmgdaL
3O0H030 dMLOFOOMMYYOD) 30O MO-
3000Lb30L goMadg. ©MB0IbYM™m OLZZHOL
00Yyo®mdO dM3hozboL 309 godmmdgdgmo
3®obhogzoL LOBJN3y O v3 dobbom FgMhyy-
mo Hmbo.2

LOLOFOO MM bodo goyLgo, Hm3 IMo-
hog3boL 30gM 3039Mm9dIm0 obboadadaL
30m30mabBobgdom, GMIMYo0E 00330600
boLOOMOLY 0ym, OMA 9339393 ©Y969dO M-
LOFOOHOMGMO MOMOLYLOL, OOTNVOHOL JHBMg-
00MmO 93 m3Yem  LOLOFOGHMM®ML [0M3H03-
60LM30L] LOLEYMOL EOZOLGYLY Tgodmagdo
©oLOdz3900@ 309Hb0Y, FOaMOD OZOLEMYOY-
™0 LOLFIIO — MOZOLYBNIOOL dM3ZIMO Jg-
300 ®M30L 30OM [3OBMBIYOMMO0m FOM-
30m0LB0B6YOYMO FogLOTdMYGO LOLEYMMO],
HMIMOEOBOE MG M3 LOJOGOHM™M LOIO6T0
760 dMgboEY, 0® BOMIMO3)b@O 30LOM-
6930 mMaaobhodghHo 30d60L 3OHM3MGE0YM
MmmboLANgdOL O VTOHM3 HOG®YZ0 396 HdoOom-
3MYOMOO ,0JBONIOCIOQ  ©IIMIDOAHOID
bodmagomyovdn“.?

23 Saday, §§ 34, 35.
24 Saday, § 36.

Skalka v. Poland:* obggg ®Gmam®3 dgom-
omBadoem LOJIgdo, 0JoE 3MB396(300L 39-10
dgbmoL OMM3930 aodmynbgdagmo LOLEY-
oL OOHO3OHM3MMEOIMMOIOL OYBRIYIBO ©O
0939398 06 ©O33OMO LOZYNMOZ YBIYOO-
do hoM9g30L OIYEOM GO MOL. 30H0OMTO Bg-
30mbyemao  LOLOFOGOMMML MOZFFEMIOMIL
90LBgMO Badoma, LOOE 9OM-9BH® FMLODO-
HOMaL 6™ ,3BIH060“ ©O ,LIMHEm0*. Lo-
LOFOOOMMAI 300hB0Y, H™MA gL Lo®Hyz900 OT-
3060 9960 03bAYM@BIEO 0ym, 3o0gEM O3 030L
3v0m, 30Lbmz0L FgBOOYdYMO LOLFEYMO — 9
®™300 MO30LIBRMIOOL OMZ39MO — OMO3O M-
3OME0IM mmboLdngodE d00H60Y.

Logddgd0 Morice v. France®® 3m63963000
@OOM3930L0 dMOOMYdd OI®WYJBd ghmo
db®og 03 goModmgool, HMI dE3M3OHL
06 30930 LOLOFOGOOMM 3MHMELDY mog0-
Lo Jgxrobgdomo BLFIMMO0L BOIJHMOIG®030
LO®YJZMOL BOGIMEEagboL Jgbodmmgomm-
00 O, 39mMg dbMmog, ,dLyLbbogo gBgdbHoL®
0gmbg LOBJGE0OL. LOYTg TggbgdmMELO V-
3m3000L LOOZM WEHOBOL 030L MOMdODY,
6™ 30Lo 3aM0gbhoL LOGIgdg ,300MI0YO0L
dmLOIOGOOHMOL 30gM, GMIgmoE 90Eamad
BOTMO3OMAL godmdngdol, LOHYMO® OG-
M3939M0 04m 303390 dmademmdoLO O LOJO-
HO@MmMOObmd0L 3M0b3030%. dO3MIOHOL Lho-
Hoo 3odmdaaybo Fydboemdo ,Le Monde”.
oL EOOLOFO LOLbMAOL LV XMOL ByLom,
M0 3MLOTOOOMOL EOWOIOEF0OLOMIOL.
9OHM3bymM30 LOB3gMOE0M LOLOLOAG MM ™MI
0Mmb0d6o, OMI dE3M3oHhoL Lohyzgoo 0dobL
MOMoO0DHY, OM3 godmdogdol IMLOTIOHMOL
989090900 LOYMOOE 960600MIHFJOIMOO
©O3MYZ0IOMMO0LY @O 8339MdmadmMm-
00L 306303900, MOZ30LMOZOM BOMHTMOOAII-
B0 @O®OIOE0IOH0 096900L FJMBIL.

LAHGOLLYHEOL LOLOTOGOMMM3 o3 LOJAY-
29 3doom3omabBabd oL WOGO™ 3MbHadLHO,
o303 LOEOZM obEbOY0s00 0gbd o39-
M907m0, Mo 9hHm3bym LOLOTIGOMENMYOL
06 3Jmbom 9bg39mMmdodn 30MYOYMO.
LOLOFOOOMME  VMOOMY, M3 VOIMIZOHL

25 Skalka v. Poland, judgment of 27 may, 2003,
Application No. 43425/98.
26 Morice v. France, Judgment of 23 April 2015.
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3G 030LY, L3I MOOT0 0ym FoLO-
900, OHMI OO3M3ZOMHL, LOLOIIGME M 3OM(39-
©Y6900L EOHM®L, OO 30930 OGOZ30MOMNO JObLO,
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ROOEOHOIIO LOLEIMOG LOZFOME® 3d0dg 0YM:
0L @OOLOFES LOLLEMOLLOTOGMHMYOGIN30 BgLom
©0 39900 F0M0do 4000 93m™mL MEOYOM-
000, LOLOTOGOIMM boMEYOOL gooboo 1000
936 ™ML MEYOMO0M. HYOOJE0OL 30 OYZOMO

2 3mLOTOOHOIOL 303OOHM 3MI3HoLOEOOL go-
©ObEO — MoOMIYML 7500 93M™ML MEYOEM-
000. LOLOTOGMNMA 300hb0V, HMI dOIMIO-
HoL LOLLENOLLOBOOMHMYOMHN030 BLFOZD YOO
©@0 LObJE0gd0 ,8LYLLOZ 9BITHLT 0gMbogOEO
do0bo godmboh30L MO30LYBIYOODY ©O, LO-
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9L LOYJTg 30H3 080 OHOL 360T369MMZ0O-
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dMobAdIV6aCM BIBI3CMABNL
01030096 aB0MMJdO

3.1. 0gMobdmyabzno

LOLOTOOOMMML  V3HMGaHgHoLY ©O To-
3396dmadmmdoLb ©O330L myaobhodyd Jo-
BO6L  gobLOZYME®YOPYMO OH30OMZO O
d90bgdmmdd  0gd3L  ,LOLBBVGOMMMLO30
330(H03399790mmMd0L* 06g3MaLYH MIHEG0bo-
LOOB Z7. O3 EMIJHH0BOL MOBObIOE, Bgadmyg-
00 003MHdomMmL gobbomgodo dyma LOJIdY
30bLOBM3GYMMO BBMG®IOE00L  30OHIYMO-
(300, ®OMO MOZ0O6 0gbgL dEOMYOIYMO LOG-
dobL BoboLBOGO gobLgo, LOGAoL BobLEMYOO®
3006y39ho (prejudgment), LOBMFOOMYOG0-
30 896mo LOLOJOGMMMB 06 FbotMggddy,
03033 890dmood godmobzomL LOFdIOMMO-
06 @O 303390MdmMmy09em  LOLOIOG MM MDY
OO30060L JBMYOgdoL EOGM3930, bmenm
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000 dm®0L, JO603oIMM®O0L 3MYdIYIR (0oL
30630300 EOMM3930.

0033060, 063mMabLYMH0 MIHGM0boL mo-
6obdoE, LL3O F9dMb39390MOL goOMO, ,LO-
LOTOOMMMLOEAN  J3OH03(3ITYMMOOE* —
3ubobmgdd Jdgmdgo0, MGMIMYo03 Joboob
LOJAOL BobaLBEMYO0 gobbomzoL @O LOLOTO-
HoOmm 3OH™MELOL BoboLBIGO Tga3oLYdgdOL
0MLYOdOm MHNOLZL.2

@OMIJbH®0boL MObObIOE, FM(3Y3 e I90-
®b3930d0, 3byE39mMm®dOT0d 0LYmO TobLO-

27 bobedotmemboedo y3ohegagdyemds (Contempt of
court) 9ol Logerom Ledotrmmol mdhtobs, GHmdg-
oy boboaoém@mgbb oq;inéoab 193 g0sdmboeng-
doom, 33830@6«)363@0 36«)33@36360[) 99d3gmdoo,
@0030[}600[) bobgiz0gd0 8o Jm&ol 0d 30636[), 60’)3@3-
do3 Soém@abow@gbob 6055006)303@36030 Boég3ob
30CHMmdgb.

28 35g0em0m0lomgal obocmge MO 3oeohol go-
obygghoemgds  Logdgdq Attorney-General v. Times
Newspaper Ltd. *1974+ AC 273.
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0630 dymaxo LOJ3gado goMg BYaO3MaboL
6oL3oLOZOD, Toagm®Od, ™MObOIgEOOHM3g doO-
3900mM, doLO JMOZOG0 OMLO PY303d0M Y-
00 FOGHOMMALOFYMIdOL FOBbMG(309Mgo0L
LOLHYIOL M3GEHOMYOOLO O oL MY3YDHOGFOOL
mMOObMo0d0.

0mLOB0TBOZ00 0L FOEMHYIMYdO3, OMT, MO-
300 O@OMDBY, OOT00bOL JBRMIdOMO 93O M-
33mmo  3mb396300L  F989303900L0L,  FM6-
3963000 989-10 dgbemdo ,LOLOTOGOHEML
03hm®MoHohoLd O  30339MIMIOmMMONL,
OOmamME 3odmbohzol moz30LIBMadOL 3g-
dmI©300L Mgaohodydo dodobo, Jmbzgb-
3ooLb ®agdbhdo @ohbEo LBMGHD ZMB3906-
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LOYGOO™M LOTOGOMMOL FMPFMIYd0 LOZTOMD
3303600, 0030060L JBMGOOMO 93 M3YMO
30639633000 LOTOO®MOMO dJOMOMOO® 0D0O-
©9dL 3oL bg30L.

29 Rolston F. Nelson, CONTEMPT OF COURT IN
SPECIALIZED COURTS; Judicial Continuing Education
Workshop: Recusal, Contempt of Court & Judicial Ethics
Hyatt Regency May 4, 2012 https://ccj.org/wp-content/
uploads/2013/05/CONTEMPT-OF-COURT

30 030l cobihyrns 3mbggbzool travaux préparatoires

3M939096hHJ00m  ©OIIZOEMIOYM  Jo-
©am3900L MOBOLTOE, YM39eM0 3YOMNOIO(300,
GHMIJMOE 0Yom0ogoL MBIGHOL, My dobLO-
boenggm LOJIYDHY MMZMMO FoEOBY3aHOMY-
00 096900 LEMGO O HMIMO0 -0GHOLEMGO,
LOGGOMbaL  JJaboL  BOGHMEMALOFYMYOOU,
306LOZYMG®go0m 3o LOLLbMOL LOTOGOMMOL
LOJB990%g O gL O F9gLOOVIYdY YOOHOTO-
JmMmOo0oL 3M9dYIRE0OL. LHGOLOYOZOL LO-
LOFOOOXM™M 300HBY3L, ™MD FOBLOZYMGY-
00 OIOB0IMYOgmM0d Jgombzg3900 0LHM
LOJ0990MOB OZOZTMYO0m, LOEOE FOOO-
69Y39homgod J6O FOAMOHOLMOb BOWN(300
3LOFIM YOO EOBBOTO39Md0L Logombdy, HMO-
madLOE, 3OHMBILOMBOM FMLOIOOHHINHYO-
MmOb JgOMgo0m, 3O30mYo0m bozmado 39-
©93MBO 0J3m goM9dg H9aO3MaboLOEATN. MY
603030 BLOFHMYd0 LOJFGHg BabOLESIGD O gob-
Bymoomgdgdob gogmagbolb gagd dm9dbab,
30306 LOJOOMMOVBO LOLOIIOMHMML FOBLY-
00 3300796M9LOE 330MHYOD.

0900060790L9030, 3MB3GgHYMO LOFdggoaL
LI IBO® O IBOM LMV O EIHOMY-
6O 306boM30L VTZOGO O LOF0To HYbY6-
300L godm, EOLOZMMT0 FYMOMYd9b, HMI
090008 dmMm bobg030 3MObE0bY ,,Lobombm
LOLOFOOMMME* MOZOLO MHYOBIOMBOENY.

LAHGOLOYOHZOL LOLOFO MMM BOMMO®
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LOLOTIO M MT EVOEOLHY®Y, HMI 3MB396-
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LEOIYM OZOJOMZOL, TOagMOd CbTWMGTO(F00L
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GHMI 030L FOOHOMBLOFYMGO0L 0bhHEgLYdO
06 OYdOGHOMIO060:

230000 — 000080 ML  OZHMBH0DY-
0 ©O 0093960090 ™o0* — 3Mm03o3L VBMUL,
M3 LOLOBOBMOMYSn OBH0V6 O boeWbol
3096 omdgiyamo 6o 0Y3696, GM3MOE
9OoogOmo  dgbododobo Mo LOJo-
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905000 06OMOBO, 06O 0d0L ZOBLODHMZMY,
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3090MmMd0L* EOLYOEOZOE dOdMbo®H30L Mo-
3003 d0L F9dmy30do, GMIgmo (36900
RBOGO3L LOLOFOOHOMML 3OOHOIOLMOL EO-
303306903 Jg0mbzg390L — ,OTMYI0YO-
MMOd* MY ,803939MIMYOMMOd* @O Lb3o. gL
390dmgoo Lbgo 33emMg30L LOZOBO gobEAL.

005900 JbOMMEO 030L VM3603603m,
6OMm3 OOamOHE LOLOFIOOMmM®ML 3Godhozal,
0Ly gobbomgzgodo dymao LOYIgadoL odyJg-
00L BoBoemdo, LOJOGOM3gMMTn O0MOLYdIMO
89b9gmgdgd0, gobbymdgoo @O MHHOMMdY
36G0b(303YmoOE  3obLbbgozgdgmond 030LE0,
6oLOE 3MB396(300 MOLLIMBL O FMoMbM-
3L. 06 33939mg00 0MOEgOHmo Lb3d L3ghHm,
OMIGMOE OEO3006L JBMYIOMO 93 M3YMO
3™0396(300L MOMYdYMYog0LO O LHOLEO-
O H9goL 399b900, LOOE JOOMPMO OHYOIMMBY
@0 LHOB OGO HYO0 VBYBOE OBFDHOOMO YML
LOYO M 93O M3HYML.

930 3mEoMody



(@ ]
N

#13, ©9399%géo0, 2019

930 amEoMody

RESTRICTIONS ON FREEDOM
OF EXPRESSION FOR

THE PORTECTION OF THE
AUTHORITY AND IMPARTIALITY
OF THE JUDICIARY

(Overview of the Strasbourg Jurisprudence)

Eva Gotsiridze

PhD in Law, Professor of Saint Andrew the First-Called
Georgian, University of the Patriarchate of Georgia
Judge of the Constitutional Court of Georgia
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Contempt of court

RESUME

This Article concerns the issue of conflict of two important values —
freedom of expression, which is one of the pillars of a democratic state,
and the public interest in protection of the authority and impartiality of
the Judiciary. The Article demonstrates the particular importance of the
mentioned topic for Georgia where the society, in general, has easily
learned how to enjoy fundamental human rights and freedoms, howev-
er, it still has not developed the corresponding legal culture — to always
keep in mind the corresponding obligations and responsibilities inher-
ent to each fundamental freedom; and culture not to ignore other legit-
imate interests and seek the balance between the conflicting values.

The Article overviews respective case law of the European Court of
Human Rights and the Court’s approaches in two main directions — the
scope of admissible criticism towards judiciary, mostly involving judicial
authority issues, and the problem of media coverage of ongoing cases,
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involving impartiality and other issues. There will
be analyzed not only those judgments where the
Court found justifiable the restrictions imposed
on the freedom of expression for the purposes
of the protection of the authority and impartiality
of the judiciary, but also those ones where Court
decided otherwise and found a violation of Art.
10 of the ECHR.

The Article includes almost all main concepts,
factors, principles, pro et contra arguments used
by the Court while assessing the balance reached
by national authorities in the cases concerning
court criticism, such as: doctrine of admissible
criticism; difference between the criticism of the
court system and the personal assault of particu-
lar judges; distinction between a healthy criticism
from the outside forces that courts should benefit
from, and classical cases of contempt of court;
differences between value judgment and proof
of facts; obligation to provide a minimum factual
basis even for the value judgments; importance
to maintain the authority of the judiciary and the
public trust; specific issues of the court criticism

BIBLIOGRAPHY:

conducted by a lawyer considering their role in
the administration of justice; judicial self-restrain
and lack of power to respond to the criticism, etc.

In addition, relevant approaches and stan-
dards are provided with regard to the second is-
sue, concerning media coverage of ongoing cas-
es. The Author agrees with the ECtHR’s position
that parallel pseudo-trials of ongoing cases oper-
ated by newspapers or TV shows entails a great
risk of violation of presumption of innocence,
“prejudgment” of the cases, influence over the
judges and juries and puts into question the
public perception that courts are the only proper
forums for resolving legal issues. Respectively,
usurpation of the court’s role by media should
be avoided. The Article indicates that these ap-
proaches have roots in English Common law,
according to which contempt of court might be
committed by publication of material that has a
potential to influence in advance the formation
of a public opinion on legal merits of a pending
case.
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0BJTONMIOJL() QSBSHTSITNOL
LO332J3() 3ACIMRMEDMBSNIM()
JoMadY

odomo Bofrdzodg

30830b00b bogmodmeobor 9b0g9tbodgnhob
bodoGocmol comghmeobho

bO4306dM LOMY33d0: gomEmmmannto Jofao,
©anatdobozoob bamobbo, bodofomob bgdompogo

B060bBIM0O ©I330M3JdI60

90m30M0 306(3o00L Logombo MOy o6 TgobBogmMmg-
0MEOO LOMOBOOME; OO bbolL dobadOZEMMOVT0 LIWI3EY dabo
3339909 ym@o. 030L B0b JLEGYOdO BOGTOHYdY ,LOFOOHHMOL
BLOJOMM®MZOIO0 MGMGOOLY”, HMIGMBYE BobOGY LOYZIOOL LO-
30OMOMIBMEOBYMO FMIMMO MOMOJO0 OMODIOOO. @OMMO Ob-
003 M0030, 30Mm0MJdd T0(330MO. 306006 ,BLOJMMMa0YM0
MgM©H00* gamEog®mo LOBYOLOL 0330600 3OH300YOOL dbEYLEY,
000h™m3 030 3dO0Y360 39(3609MPMMO dLBVGIBOEVOL. OO M
300MBO3MOLL BOGBMOEIoL dOWIIHOm HOYBOMO EOBOTOIMOL
Lbogombo, GMAMOL FgbBOZMOLOL, EOIBOTOZ0L gAIMEYGO 3ob-
30900 Ym3IM®M3oL 3000IOMEOO OO EMILOE FooMYod 3byE3Y-
MM003d0.’

og3gddo (Affectus) cnomoby®mo BoMHIMIMd0L Lodhyzoo O LY-
M09 3MYE30MH900L d0MB03bo3L.2 030 Y30IMILO® 0bhgoLOY-
0, 96®0030@ 6O3MFO0MmO O LEOHORO® BOOHTOZOMO JIM 0OV,
HMIGMOE obLOBMZOYM FMTYOHT0 JIRBRMIdO 306HM36900L O
Bom3oO®mO3L 0L g3g30oL. oxygdho ©dbgmadL Jgdobogmo dEam-

1 366353@063 9., 2017. 30’:[)(93608060@360 330030360 396300930 o39bmdgbeemem-
309, bogémonéobm boaaesngém ﬂuéﬁo@o — boBotmomo o dbmogemom, N7, aa.
29.

2 40393g0emo 3., 1989. nsbem Logygooms cmgdlozmbo, gbody 33[)5006853@0 oo 393b9-
3o go8m(3930, 0d. : godmdygdammds gobsmamgds, 33. 63.
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30Mm9gmooL  LOMIOBOYE  FOEBMONGTHOOL,
oL godmE dOdNvbo Hzgymad®o3 30HOL-
3996mbom, 8999303909, Jomby® Mgodio-
oL 0dmazd. OBggHo 3603369MM30660MO©
3m0303L OEOTNObOL 36Md0gMYdOL. 36Md0Y-
900 306 M™M30900 @O 3oL VBMYOYOO LOZ-
639 ®oodg bbgo 3oObEEYO0LOMZ0L. d®WITMHOL
@OML, OEVFNOBL O Tgyndmod LOHYMBOLM-
3000 ALFYMMOO, MEHFIIMO 30O MdHdOL 06
®o30L0 J3930L LOMO FgRBROLYOL. dOINV60
306Mao3L  LOggMmOMmo dMIJ3gEooL LOEYMmO
3936909mM0 ®9a3mMO3E00L JoOOHL. 3ogcmOd gL
3aM3OMmHMOd OEbobL 06 ahdgmmgdo.
9oL BIMG90oL PEMOY09H, GOOAOL JYEOO®
089 JdgoL ©o dLY3Y IOV 3O03M0L. H3Y-
JM0e03, d9BIJHL dberogL 3339mM0 Lbgy-
mMydMH030 3oamzmnb9d060: 0EOIN060 BOm-
900, B0OmMEYdY, MIYOEYOO, JOT0OHEIdS
33moL (3939, LYBEMI3ZY, 93390MOE JBE3WY-
00 908030 @O LL3Y. OBIIHL BOGTMOEOL,
3030MOMOE, dmogmo Gobbgy, GMIJTMOG
034OH™MdL 0EOT00BL O, FgLOdmmY, obgmo
603 HhooYbobmL, GHOLOE 030 J9a0907MOE
OGMHOLEOGML FMOTMITYOIOEO. ORBIIHL Yo-
RBI6 MG 6o0MLObYMOOE: LMYBZIH (G-
b3oL) @O dLMYBb03ZI® (F0doL) dBYIHYOOE.3
RLOJMBgHG 0P HOMY30L LOFoGM®MYOL 0doL
OEAaY6o, Mmobbgolb dxmagdhom dmMJaxEIdO
3060 my dodob, 3060006 Hobb3zo JyGoLbdog-
00LMOB BLMEODOYOO, bOeN™M F0T0 — MOZEO-
(330LMOG.

003006900 LbOZOELL3Va3VMOE® VMOd-
30090 3oMgLodyoem™mIn d08EObOMY 3O M(3Y-
LYdL. gL 3O M(E9LAGO VEOT0O6OL BLOJ03OdY
00LObYYdY. gamEoYcmo 3HMELAdOL 0bHgbLO-
J6OMO0 OTMINEIOYMOS 0OF0060L boLO-
0mdY, Hoddy, 193396 03906(hHdg o LbZO.

0gYIHoL OOML, VEOTNVBOL BLOJoZO
dmombmaLb 03 dobEoL F9IYaO OMIGOY-
mo 369000 ©O300YM@WOmMagdoL @O, dobo
©03304ymxzomadol 330mMmoodY, 0OdnobolL
9OME0YMH0 3EaMIOMGMBO  LHOdOMIYOHMOOL
1066 do. dox3gdhoL EGOML, Jdogmadd 00-
39mbLOL  EOZTOYMBOEMYOOL  gaLobyMdo,
003M03 J39m900L MoMmxogmMadd dLHoOE 00

3 03900dg 0., 2007. glogmeomgool boogydgemgdo, odo-
obo. gg. 247.

mHmeMa3odo 3am0b@ado. 0dobomzgob, MHmMI
0O3006L 3OHIY30MOOOIL BWOdOMEMMZ0YM0
O®}IJH0, OPE0EY0gMNs, MM3 OOHLYHOMO®IL
30033990 BOJHYoo b 30GHMOHd0, Foagthod
GHOEOL 06 MOIEYbo 03mMmJdqad906 0LNbO,
9L 0EO30060L MOZ30LYOYOHJOODYO OIMINY-
0gm0. 0doL 3603369mMmM306B0MO 3obLO-
Bm3MHo3L dobo HHd39EH96@)0.

Hmam®E 3030m, dobo 06EO30YOMY-
O-gLbogmmmany®o 030090909000,
qaLogmmmmanodo ®9339¢ModgbhHl mmb  Hho-
300 ymxygb: 9gmobgmmogol, Lobaznbogzou,
Jomo®ogzobo  ©d  @m9adohozob  Hgd3Y-
©00996(0. 30mMBO6 ghm Jgdmbz9g30d0, 3vZO-
MOMOE, JMMgMH03xmmo H9d396Hod96hoL LY-
0099HL, OB9IHOL BEFMIOOIMOO Fgodmgdd
BoGM3MY330L MmomJAoL O3HMIOHYOOE, MoO-
©avb 30LM30L EOTOLOLOOMYdgMNd O IBM-
09000 OO 03B67500EMOY; dobo gMdbMmo900
O30MOE OMIMBY6EY0006; gL Hodo OE30-
MO 06MYOd O VLY F939a. Lbgod gdmbay-
3000, 908. 39mobgmmogolb 06 ®yMyadoMHo-
300 0x3gdda®0o BEamMIOMHGMOY, F90dmgod
BoMHIM0T30L goM3399mo O™MoL gobgmobL
390093. 3eM9a330hogL dboLOOMYdL gEMHIbM-
0900L LYLEHO ©8BBdOEMBY. g.0. 83 Ho3oL
0O3006do  ddom®ao geHdIbmdgdolL FoOdm-
63930 dbgmoo. gb dGoL 333000, dYmMaMo-
MO OEVd0060. dobmM30L JEbmo dWIJMHgdo.
3Mhdbmogon dMIM(39bY000b Bgmo, 33006
@O dbgmo ombBg3ab oxgdhoL 0bwHgbLo-
3mooL.  Fgmobgmmoggdo  H9939Mo396¢ho,
3MdbmogooL 0adbgdoEMo0L b0z, Boogo-
3L B}MY33OH0ZIOL; TOL VbOLOOMYOL LOL-
3300603006 @O JOMahHo3mob FgotMgoom
I0GOM JdBgmoOE 0a8dbgooo o LYLHO, Jm-
©9690m0 aMdbmdgon.* 3gogdMmom, Mm3
@OBOGMOMYOIPMMOL 9EOIdOOMHB™MB09H J39-
3000 O deM0g® LYMOGH OMYM3900L JMGHOL
(OGm3gemol J99ama3 gobodomHmdgoL oMo-
MEJOYMOL Ym®Bog(3g30L), 890degde 0ymb
6943900 OOMT0, HMIMOL Fob3OZMMdOT03
4om0o@add 0BIIJHIM0 amAvMHamdY. go-
©3399mM0 3BDMIGENMO0m M3GHOE0JOL  LO-
oo mooL OHMaMOMHE O3bOTo30L 06EO030Y-

4 (099396939600 3emolinggooizes Bmggze dggemo Lodgérd-
b0l 8moBEmgby d03m36ao(hg8 (dg. € 460 - d3. 6. 370).

?Modmo BoMgzody



(@5
(0 o)

#13, ©9399%géo0, 2019

0MO3mo BoMgzody

OMYMH-LOJMMMaNI®O  MO30LHOYEO Y0700,
0Ly doM0BoObgdaL boMabbo, Gob J93IaOE
960 ©@OEAaNbaL MOLOBOGOEOMOO 03 MG
00h396909mL JM®OL. dBYIHOL BEIMTOGY-
™MO0030 933MIaMmMmd0L  330MMORB030300LOM-
300, 98603369MmMMdd 9608900 OBOTOYMOL
hoYboL 00GOMLYE, — H3gIMId®03, 030 OO
bydd B0bOLEOE FMABOOYOYMO OOOMOO.
demog®o LYMOgMo dMHM3900L FEIMIOGY-
moodo dymazn LIYOL0gIDHO, JIEGOE OMIMY-
mo 3obdHmobzoL LOLGOYMmYZo TMLOY3060©
00 006HOML 0YygbyoL, GMIgEHBgE oL bgemo
003630909; gL dgodmagdo oymL LRVJ0, JoOrm,
930, dmmMmo O LbZ. 3OaEOI O3MMOEbY-
MmO 06 0MOL, HM3T EVIBOTO393 OIMNYgbmL
396Eb@MLHLEMEIO VOGOMOE, HMIYEMLYE 080
3306MbMEO OHOMYOEO, MIYIEO 08 EOHML Jg-
LOLBOZEMOO EOBBOTOZ0L BLoJMMMadMo
3amMavMmgMOY, 0L OBEOY, MOLYE 3oL DOMoO-
oL HOMYdO 0b0ggoL.

LOJOOM39gMML  LOLbOL  LOJOGHMOL
3m™9dLoL 111-9 dgbamo d®YIHOL Bobododm-
00 000hb93L “0dndg TgycoEbymxyoL”. aym
0y 06O Jgdogbymad 8dody, gL JgxroLbgdolL
LOZOMbLOO. FgTBOLYOOL, MM (3 6L, 038 393~
™bg93030 0babL LOLOTOG MM M. JgxrOLYdOL
OOML, OHMaMOE B93mm VM360369m, 3byE-
39@M00d0 Y6 30300MmM EO360To30L 3o-
H™M367mMm0 3oboLOOMYOMdN. TOZOMOMO,
dobo 3aMdbMdYEMMBEd MoMLYdOL F0obdgObo
306300 3030G®M. SLYHMO FoEaMA0LOL 3byE-
39@M00d0 800MY0d 03MHIM3g ©O360Td3z0L
0MHBOEO @O 0L LMEFOOMIMHD FOMY3m, LO-
O3 3oL gbEadd ymmbo. b, GoE 3oLoMydo
©0 J9OOM9d0m 030 O IMLOMIY600 9O M
LOEOOMYS BY60T0, FgYEHOELIYMBIE 0O 39-
Mg LEOGEOOMYOO BI6OL BOMHIMIOO3NObNY-
00LOM30L. 3603369MMdO 0J3L VatMgm39 03
M0MHgogmadoLYOE, MOLOE OBIMOMYOYMO
d99bm, 3080MOMOE: IOOL, FMMOL, ©OU,
3938069000 g63067M0 LOHY3900m LOJOOMIY-
M3 O 0MHOgOm Lb3d JYMmHYGHOTdo 3dody
399603bymxyO@ 0mM0gd30896. 99MH03bYmMRBO
d90dmgod godmobohmL: Lohyzom, dm™mJdg-
©900m ©O @odmbobymadom. Yma9mm039
890MmOmMb036Ymmo  doboLOOMYOMgdOL  Fom-
300m0obB0bYdOm, ©O0T9OLOMIM®Ma0YEH  Foo-

BM900L LOFOOMYHOL MMM F 3oM0H0O6HO0L
bo®mobbolb OEaqby: 3d0dg J9gMoEbymAY,
bbgo 3dndg VAMGOMYGO Jdgm9odo, 0Ly To-
HOMLOBOBOOMIYZ™ domOEMdOL LO3dndY
©0 dbmmmE 030L J9doa F90dmMagdd gxo-
LEIL, GVIHOOO MOBODMINYIEH0 O OOY330-
HI®0 0ym dmoghHo LYMOGE 0 OMIMM39dO O
006030300 JogEaodo.

LO3Z3MI30 LOZOMbO FGVZOMILEGH0Z dMOL
LOYMOLLIM, 30600VO6 030 YFJOEME dMOL
©030330090m0  9ehm3obgmol dm30Ebo3y
0L EOMRJOMOB, CMEMOOEVd LOTOOMO-
M0, LOJOMMANO, BLOJOOHE 0O, LMOEFOOMY-
0 90030 ©O 0.8. EOZOHM3O 09300 dL3YIHO,
MGG Obgoye goodMadoL bLogoOHMdL.
90mE0YM0  3obEmaooL 3gLBOZIMO  3YH-6o-
3Mado@ LogoOHMO 0gdMooIgmmo 393609609
00L Y439mo EOM3aT0, MYFEO Y39modg 39Ho
000L dmombmaL LELLbOL LOTOGOMOMO, LO-
O3 90mE0mo LBIOH®ML FOM3OMOLBNBYdY
339LOg0OHMYOd MYMGMOIYINO O 3OHOIHOIIMO
LOZOMbYdOL FOBFOMYd0m BOGO™ L3YIDHE®OL
90306 0.

360606MHaL ymamobo, Y6 OO30I0bMM,
0O dMIom Y6@O 0965L BLOJMEM®Ma0d FOTM-
4969demo LOFOGOMOMTn, Bomo O3 dobo
309300900 dMbEL, O OO O3000900. MY
00 adobL OZ30EJO0M, MZOMBOIMMNZ ZOIM-
ho9do LOYGOMME gamE0oLY ©O, 39MHJIME,
0x399dHoL MO LOIOOMOMI0; o0M33939,
My MO 30806M-M®MY00d0d 030 LL3Y GLOJME M-
3096 ®}Y6J(309dmMOL; MO EOH60I6YMYOd ZOOh-
600 J3930L LHGIYIHIG®OT0 O MO 3OZ3MabOL
obabL 0GOMOLO O 30LYLBLEYJOMMBOOL
LOZOMbY0BY.

30MEO 030LY, goOLOM339300, 033xMLYG®
J3030L 309390306900 0@IJHO MY 69goIT™-
000L; OHMIMOHE 3030M, 69dIMdOMO J(3930
33moLbIMOL LOZYMOMO J3g30L VdOM30Y-
00L 0bgE0m BOGIOOMZOL. dBO™MZBIdO 30
9LOO MO0ggH030300L BoOEOEBY BOMTMYOY-
mo gLodoga®o ogbhogmdo, OMIYMoE OMA-
MHYmo dmmnbmzgbomadol EO33oYymBoMadoL
90LObYEY0.° MY OOTNOBL dBYIHIH M-
006M9M0O030 0MIMY396@add 30LO ZO3M0BO-

5 1865dg co., 2009. gobbymdal gbogdmemmgos, godmdyg-
demmods bodo(‘)mm@mb do3bg, 3., 33. 157.



#13, December, 2019

(O
(NoJ

0b90mMOL EOBOOBYOOL 06 TM33MmoL LY®30-
MO O 03 EOML oL BHV0TY OO ML
399906900, 033ymLYGO0 J3930L 330MMOO-
%9 doLbo LYG®Zomo YOO oML, MPYIEO MY
0g89JH0 6969M™MO600 J(3930L 30b6939M30909,
00306 0300630 O0BYmdd MO09gH030(300L
36OMm39LO, ®OE dYMoLLIMBL VBHOHMZBHOOL
00MJagadolL, GOmO gi3gzoL BoMIdHgdom
30a3Mdgmagdol gLOdMGOMMLY AMO3MIZMU.
00 @OML 06Yyndd MYMGOIYMO goodMmYdL, MO
@OMLOE LIYO0gTIHO VOBOMOBHOL EOIBZM-
mM9ooL O dM0dogdL bgMblL dobo L®zomaobL
F9LOLGOYIYOMOE. HMFMO (3 30300, OBIIHO
0M0oL 036xMm0gM0o, J9EMo BOMHIMIMd0MO
©0 LEOHORO® BOGTOZ30MO 3OM(39LO. 0JgEO6
300m30bOMmY, JOIMO FodbymOIYod, 030
6909cmmd0m J3930L 303037M36Mm. d3ohH™I
©OLOEAY60L, GOIYBOE® Tgodmadd Job-
BMobgo JagmaooL goEbmdngmgool goMydy
0MHLAdMOEIL, MY OWIJHIGO OBOTOYMOL
hooboL ML, J89Yo0L goLOEbMdNYEMYo-
Mo LOZIOGOLOO BOJHMOM030 OMHgdMmY-
09000 YOHOIM®M dMITO O OGO Jomo LOM®-
30LgIMO ZOOdMYOL. 9.6. HYHGOM™ML3YIHoYMO
390mE0L godmygbgdd ©oa39bdomgos 0dolL
30390030, aobdOOb3OLMOL JBRO™ 330g3L
LOJAY, FVIBROMLOMIGOENMIOLMOD MY 0Mo-
oL 0039 dbom BMOISLMO6.°

ddoMEMMMaNdm0 dMeMImaAs0

4mz9mogg H90momb03bgmoob  bom-
MO 03390900, 7 MO 30dO6L Y6O 0LO-
bo3aL B0608EYOOGHY 330Ma30 O GO T0-
0OHMYMgo0m  P6O  ZOBbMGE0gMmOAL
33m930L 3gmMEYO0L d0gdd. JomMabo LY-
GomdYMO® P6O IMZY3000Mmm oLHMG oY
6060MmUL; LObYMOMIG, GO ZO39MIOYMO LO-
33930 MYaoL 30O MPYMId0m MMM 3
LOJOOM3gMMT0n, 0L oL WOMIMILL Fo-
9o O MO OMAHY ZOTMIY3IZMI39MM0, M3
ObomO g3o3mB393900L B0bodg ©O330Yyn069dL.

6 63¢6)mb33d63@0 dgmmeool 3qbobgd @05360@3300’:
ob. Uaé)gbg@odg 3., 2017 3mb¢3608060@360 99m(30-
360 3963c09%0L  3gbmdgbememmgos, boaémo‘c’iméobm
b08335086m ‘5‘3660@0 — bodstrorommo oo dbemogemom,
N7, a3. 30.

oL 39LOdMYOIML BObEOL, O6IVYMOE Y-
3303890 MmyooL 3mbBoHoyd 33em9Y3oL O 3oL
390MOMMMa0x» LOWYHJ3MYOL, GMaMOJ
gLoJOMManycL, 0bY LME0OMIYG-9M03YOL
@0 LOTOOOHINYOG03L.

aLOFJOMMa0x®0 3eMOLHO dMmombm3L 3o-
LYLL 3ombzodg — GO bEYdO dOBIIHOL COH®L
0O3N0boL ®BLOJogzod0, ®OdBIE 3339 HOBo-
mmmOMH03 30LOYOGHO.

LOGoOMIYOHO gmazolb gohoemdo FO3MLO-
33930 ©O ©OLOEAYONY, BMaMG dBOLYOL
xLOJ03030 3080BOMY gLOOOIOL 3B M(39LY-
oL LOBMBOOMYIG030 FMGOMN. LOJTG LYY,
6OMI dMmGOMO MoO3Y60dg BO0GLOLIMOO®
04mqo. 9LYb0O 06EO30JOMIYH0 MO39, LO-
DMaOOMmuoMhozo gmogo, 3OHMELOYMO gmo-
30 @O Lb3Y. hggbmzoL Y3ocmohgLow® LOOBMHY-
LMY LOBMBOOMYIG 030, 0b7 LEOMIYMO
90030, Moaodb dbmmmo dobo 3OHohgcoy-
39000 00M3900 J(3930 LONJOLME, VMO EO-
60307mgoMH03 Jogmado® 0469L 0b 06 0gdbgL
380Mox030Mm9doYmoa. Lbogombo Fggbgdd 3o-
LYLOLAZYOMMOOL EOLOOYMYOOL, 9P IME,
3900m900 MY 9GO 30LPbo dM9MbMZML dEO-
3006L 0x9ggbhdo HhoHdbomo JaggooLomanL.

0y 03006L dM(E9IYM™m  3MB3OIDHIYM™
390mbgg3odo  3Jmbo  LL3Va3OGMOE®  J(B39-
300 FgLOJMYOMMBY, dodob 3oLYboLIBgYo-
mmmoO0L LOWYJZgmo dOLHdMBL; FOaz?MVd MY
06O, 30306 3oLybolL dMmmbmzgby Tgydang-
09m00. LOJIgL VOHMPYMILL 0L, HMI MOZOE
0®gIH0do MmMa LObOL. MY OBIYIDHO FOOMEM-
3039600, LOZOMbo AMbLOOMNVO: OZ30IYMABY-
0 9am3dMmMd0L godm 3oLybL 396 Jm-
LobmMmg, F0a3MO3 WOdDOMIMZNYHO OBIIDHO
OOMEO godmmo3bogh LbgvgzoMo Ji3930L
39LOIMYOMMOOL? FOTOLOEVIY, 30MHL, B™-
09303 J39®add @WOdOMMMa0xMh d®rggbhdo
hoo0bo, dg0dmmadd J3930 0GOMOE J99Mo-
3omL EO 30LYbo FMgMbMazmML. OO BYmY
3030603, OHMEaLOE GoLb3oL o6 Jodob godm
36M009MH900 LEOYMOE 3JMBEO EVOOBOYMO
06 ©O0bgMMYoYMN? ©oob, sbgm Jgdmbagzo-
303. 00030600, 99L39OH0BOT EOOOZMBML
@O 30L 330eMMBODg — LOLOTOGOMMMT, HMI
0mdgdgo 306L 30063 3JMbEO LHZOEZOMO®
939300 9LOAM YO MOL. VFZIOGO, bOMYMO

?Modmo BoMgzody



D
o

#13, ©9399%géo0, 2019

0MO3mo BoMgzody

b0, GMA3 hzgbLb Bobodgo BoJhoL OAY-
6oL Logombo, 067 questio facti. gb 30 OGO OGOLY-
0moL BLOJMBgH®ogmo godm3z0L goMmydg.
LLZVR3OMO, YOO dMbEIL HHYGD30BOE0OL
bomoLbMdM030 godmazo. H390L gdmbaggo-
do, 9L 0G0oL dgomEo, HMIMOL 39339Md0m
b900 LOEOMMMMEO 30LYboLAZHdEM®OOL LM-
300MYO-9m033MH0 ©OLOdYMYdS, JHMIMoO-
LEOEOE LOFOOIMOMO 390 VIMITHDOIOO.

LOOMMMMO  LOFIOMMYdG030  0BLEHO-
6300, MMIgEIOE 0y ooymo  Jgxrobgdo
360 30LEIL J3930L, ™y LOVTOLME LOZTO-
®0oLO FMGOMYOH0 LOBIF0O FMO3M3900.

ghmo  Lohyzom, @OobLobymo 3JodO60O
0®YIH30 HoYbomo OBOTOIMOL YbHOMmY-
®0 39LBOgMO OMaMOHE BLOJMMMMZOYH O
LOTOOMMYOMH03, 0L LMEFoOMIOHO gmo3oL
g§eHomdo. b6odGMM3T0, LOOTOLME, LLZOEOL-
b330 g3gybolb 3GmoghmozoL TgLBogmo 046900
LOGoO™ 603YTOE, 3oM3393tm0 dMLOBGYOY-
00L gobLoOdYOEHOMOE 06 doMogom, MYIEO
0mo30M0 @O 3obaLOBM3MYgMo OMBOI6YI
LOZOMbLBY gobOzm LEOJOOMZGMML JO6MB-
090mMmMd0LY O 3MOIH0Z0L gobbomzo.

LOZOMbOL  OIHPOMMO0L  FOMZOMOLBO-
69000, @BLOJMEMEmdMOD ZMBLIYIHOEFOOL
LO®WYJ3amdY, TgLOTPYTO3909M0d MY3MIY-
6030900 LOZOGOIYOM boM39H9d0L ZOIM-
LOLBEMGYOMOE. EOLOLYMO d0HOOL FgLodO-
00LOE 30 YOO ZOBbMG(309MOIL dBYIHT0
hoagbomo ©ObodoYMOL LOIOOMBIHOMM
933 o300LOMZ0L LOMOBOOM TgOMOOZ0L
396mh930, 303mMmyYynbgdo o Bmaygt dgdydo-
39003 00LO LOTOOOIMYOMH030, BLOJMHEM-
30960 ©O LMEOOMYG-9m033M0 dL3gIbHI-
00L  gomzomabLBobgdom. gL dyemoLbIMOL
0RIIJHIMO0 IamAOHYMOOL @OHML, OEOT0-
060L xbogogzodo 8008E0bOGy dM3Mybad0oL
330m930L, 3oL godmMAZzoL LODMFOOMYOMO-
30 900300 AbMOOEOL O LOdMMM™®M LOJO-
HOMadMH03 JgxzoLYooUL.

LO33MY30 ®JBOL VYOG Y VOMYOYMY-
00L 3Obo3nMMmMdgdL Logombmo oL 3MEIMO
B63LbY, OHMIMY003 dRBRIJHI0 HOYBOMO EO-
603omobL 3Mmogdhmogagmmo db3gdhaooL doMo-
MO 3OMOMY3OH03oL 3obg3nmM36900.

0mbodbymo Logombgdo PobEO TgobLBo-

30madmEaL  3MI3MaqdLYGOE, oo IJMGHOL
0mb0d6gm LARYO™MI0 dOLYOYMO JOoOHMIYIO
©O JEbmycdo Byomhrmgdobo o LOBYEbogoH ™
moha®OHycoL, oLY3g 3MOIHogamo doLo-
mgdolb  gomzomobBobgdom. ododo Jgob
OHmam©OE Johmymo 0gmooymo 393609609-
00 O 3MOgHng3o, 0Ly FOGHMMALOFYMHdOL
LOYOMOTMEOLM FOTMBFEOMMYOO O FGLOOO-
d0Lo EMIHM0b900. LEMGgEO V0L 330MEO-
330 Y60 393980309L OMEY3IoH0MYOYO
©oL336900 O My3MIbEOE09d0.

ombodbym  Logombdg  LOLOIYGO MM
3Mmoghogob  JgbBogmo  gobLoggmMmgdom
0603369mm™30600 030L EOLOAYoOE, MY
OHOMam®0o  3mbHgE030bomydo gamE0IMo
306309000 ®WIBMIGEMITMENd  JYIYOMMEO
©0b0Jogmol EOdMO3MadoLMOBO3g. LOIBY-
boOH™ME, gL 33¢M930 LOYO MO VMO30L HoY-
HoM9d00, 080H™M3 LOTIYMH0 LOJTHO FEOIMMOO
000bO, M, adobLbgvzgoymo dMLOBGYOY-
00LO O LOZOTOM™M LOZOMbyOOL dGOLYdMOOL
306MHM™090d0, BomgmMo @O 330xr0m LIYOOMO
hOdMYom0o@L.

JOOMImMOo HYOMMOoLMZOL 0L BWOIJHOG
LOZIMOLLIMY, OM3 300E0B6OGOY 93OIMObHY-
3bhoooLb 3Mm3gLdo, dodHm  LOLYO39MO
©O0 30%0639Bmbomo 30 OGO, OMOTGE OYBO-
mM9YogmoE3od  LOFOOMMAdM03 33e™Y39030
©93m3Mohoob 3MH0b3o3dgoolb 393EbogGImo
LOWYIZMYOOL ZOM3OMOLBNBYdY O LOY-
H®OTMOHOLM LAHOBOOODHYOMOD OOLMMMYOO.
9L, 9d®m0o dbM0g, 3xmabbdmoL LobbemolL Lo-
30OMMOL  3OBMBIYOMMOOL MOdYPDOMO-
Bo300L.”

OPBOMYogMNY, IMZObEObmm (36905000L
030@0Mm  oBIMY6(300(300. Fgomoo — gL
0oL goM3399mo gdo 30H60L JoLOMBY30®;
33@930L 39mMmEO, JgLOdOTOLOE, GO M-9OH MO
3do @obLobymo dgE60gdgemo d0dH6OL FoEo-
LOBY39MHOE. FJOMEOZd FgOMEYooL LOLEHY-
000. 030hm™a, H3960 33mma30L FJOMOO3O3
093609Mymao gdgoob LoLHgdoE POO 339-

7 ob. obmeoégbob dgbobgd  3gorobbdgds 36000 3b603,
bodoéo’:ag@mbo © 330063 8b603, 336«)303306)[} ©o
336«)30[} oﬁmanéo 3536)600b 8&36090053?)0[) o 3o
5336 bobgemdBoagemgal dmérol, 2014. 3060 I, ovog0-
byogemgds, nLogdmbmgds o BoGmem8logyamgds, bo-
doémm@mb bs356mb3cogdcmm 8o(36g, 3g. 7-9.



#13, December, 2019

(@)}
[N

LOLYOMEYL. EOLOLGOIYIL, FJOMOMIMFZ00,
9L 0®oL LBOZEYOO FJMMPYdOLY O FgM™-
©030L F9LoObgd. VBOZOOHMIYMO, 030 OGMHOL
LO@MAbg3gmmdomo bogombo, my MO
39mbom o Mo ghoemdo JgobBO3Madd goM-
33930 MY3O. 930MMM, FOZOMOMO®, OO30-
6oL30OYOPYMMOOMO OOIMMOLO O 9hHMO-
0bMO0L OOMYIHogado 3Obmbo. 3939mmad
0L y3gmodg gaobzomoMmgdgmo ggm®mdom Bo-
GIMO30bd. 3939m0LOMZOL OOMaghH030L
0mo30M MY3o® 0930 9OOOOMIMOQ MO0
3160M09OMLOBOBOOMIIZ™ 0JOL VT390,
GOMIGMLOE 030 LIYMOL ob3z0MOMYdOL J0bo-
306 0939mLOE OM0g303L. dLYMO 3MMmaMy-
LOGYOOEO FMIOOMBY ddEY3L VBGOM369d0L
3OH™MEILL DOBOMOL FOB30MOMYdOE® bOLO-
OML. OOMYghHo3o 300HBH3L, BHM™MI MdogdhHoL
30630m0Mm9dd dobo Jobogobo 3 ME5LYGNS
O MGM3 3939336900 JLOLGEYM™ Toobenmag-
000 §9330MH0(HdOLMOB.

0®}9gdHdo HoYbomo EObOToyMmoL 33amYg-
300 39OOOMMMMINO®, BOMOMLOBOIYNO
Mm30MLOBGOLOM, Y39mody  TgLoygHHoLOO
LBMGIO EOOMaTDH03M0 dMIM3MHYdS LOLO-
330moL dgbobgd, bmmm LEJOOMMHOGH030
M30mLOBGOLOm, 33¢Ma30L TGOHMOMEMIFO-
0@ 90hb M 1b@o 0469L FMIM3®YdO LOTO-
OO@mMYoMHoz30 LObymMABoxmmL FgLobgd, dobo
10mo3MH Lo dL39IMHadOL ZOMZOMOLBNBYOOm;
00 3mbamghycm F9dmbgazodo, gL dL3gdho
0M0L 0EO3N0bOL JWMagdoMmO 3B omGoMghy-
MO ©OE3Z0 LOTOOMEYHOMm030 LOLyEMIBoW™ML
3™bhagLhdo.

339300 3900mE0, JB6oboMgL ymamabo,
006ho®OoLE03MOLYG FoEFMTIdL FMOMbM-
3L, 8060006 dxgdHT0 HhoIbomMo OBOTO-
0 3Mo3Eo3L 0O JOGOHM LOTOIOMHIYOE03,
00390 BLOJMMMaNY® ©O LME0OMIYMO
900300 LAGOMLOE. VTODHMI, OJBFOMHIIM OO
30m0 9O MmMOMM03 JOHM09OHMJ3gad0d0 dgL-
Bogmo LOZ3MI3 MYFOLMOL T0dOOHIMYOOD.
3bo@0O, BWOOIdMYM-073EH0OYMMO 3G M-
oL godmygbgdoL 39Mo306 d0EEIbL. 0g0-
30 3899bgoo 33em930L ELHMMOYMM FYO MOV,
3000Mg00m0 33eJ30L FgOMEL O Y39mo
LbbgoL, ®OE LogoOmo MyaoLogho 33¢M930L
ROOIMIdJ0, Jogcmod oL, GomoE F;MMOo-

6o aobabgzomymo JoO 0ymL bodMmao,
9L OG®OL myz0dgbH®oYmo, BLOJMIHG0Y-
™m0 ©O LEOEFOMAGHG0IYMO FJOMOYO0, HM3T-
mM9y003 oMY 00dO6INTOOMYMO® 0MHO30L
300mMyYy9690600, 06, JgLodmmo, OGMOEFbMO0Y-
O 300M0YgbgomO 30093 domo 3G0dogho-
JmOo 3oadgo0Lb BoOMamgodo. 03 3gomm@YooL
300MyY9gb900 Mma037cM0M® 9303300 Id0 LO-
30O mMgoMH030, LOJMMMa0YIOO O LMOGFO-
OMP®-9m03760 HommdoL FgLBogmoL, 9&-
OOOMIMOE M30L90MH03 O HOMPIBMOMH03
306dm3omgoodn Hmam®E LHobhogzodo, oLy
©0060303030, adobLOgyxMG®mgo0m, O3 JY3OoboL-
369 gboando.

4mz9mogg 598mombodbgmol  goMo,
0x9dh3o hogbomo Obodogmolb  33mmg-
3000m30L, JooOMmabo LOOBbHYMILM O LO-
LOGMRJOM™ 096900 MWOHGOOHIOIMmO  3o-
GOMamMgo0LY O 30MOE0a3nd0L FgoOMEO.
3030MOMOE, OHMLHY3060L TJgMBTOE06HY FO6-
®obbgdo  ,39xboLAHYOMLOBTNY,  bgyzoLOgMO
3mhoL gobMmoLbgdd MBOLYDY v, yoddgaolL
,09300096 3mhHodo“, 0306 g mMBHOL GOLbZY,
6OMIgmoE 9oL 330mML EOOHYDO MO3L ©O
Lb3O IMOZOMN. OBMObOIMYd 36033690MmM306
@O LOZIMOLLAM TOLOEMOL odmaggzd hHzgbo
4m39mMmOm0gho 3bmzmgodo @O 03Mooy mo
360gdH030, HMIGMo3 3M33nd0060® dgodang-
00 303mM30Ygbmm, OHMamMmH 3 LOOMMHLAHGOFOM
30LOMY, FOEEOT dOOWI®0 0Ly BMBOOO O
ROLYIO OB OEOL, HMIMOI OO dboh3-
IO MoHIOHIHIMO, OMIJMOE 3Mb3ISHYI-
OMIYGH MMH0gbHhomHgoL d3zmoOz30dMOL. 030L Bo-
MImMO godmbohmadd O OOLHYHYOV,
3030MOMO, 3070 — ®}IO39moL ,o0dM0o O
3MdIbMdO”.
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300mygbgoolL, ®oLm3zoLOE FoOoMa30AJ00
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300, 399330 09 LOPYOLOGN BbMMMEO obdMOL
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0 30600300 Lobom odmmJ30aL).8
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300M3A9hHYy3gmadd, IMmdHomdgon ©o Lbgo,
0303 Y60 3Maz30bYb0bmL LEMGO MEM0Yg-
BHO30o LYOLY3EOOL 3GBME9LAO (808., 330
0(390L 3500L My MO330).°

LOMOBOO™M  YIMOOMIOOL  03LOLYGHHOL
ox®odmdo hoagbomo ©obodoymolb 30dho-
OO@mMManmo 0bomado, Mo 33emobb3mobL
aLb3gM3MOL HMEL 3oL 030G m HOYBO
©ObOTOYMT0; 3oL ggbgdobLL @O YHodm-
m™a0030."% @oLOLEYML, mdomoyg Lobhyzo

8 asrymanze T. T'., 1973. Addexr u VYromosrnas Ortser-
CTBEHHOCTb, U3aTenscTBo Menauepeta, Tommmcy, 89.

9 3030 o., 3030 &., 2016. bbgn@ob 350, moéaacso 056@0-
ljn@o@os, 6080)3333@0030 068(1)3. o863m33, Eisler —
Mertz C., 2001. Die Sprache der Hinde, Was unsere
Gesten verraten, MVG.

10 Pueman [.B. 2001, KpuvMuHanbHas BWKTUMOMOIUS:

LOTOOMMYOMH030 HYMIBMMManolL JgLo-
bgd. LOLbenoL LOFOGOMMOLOMZ0L Lobhy3o
o®YgMo, H3960 0dGMH0m, 063MOLYGHOE® JYOEO
0000633690m@aL, HMEMME 3OMZME0MIdY-
0 0BYIHIc0 dTMmommmoo (Provoked Affective
Insanity), ®o@3 09089 0GO30L 3odmyygbgo0o.
0RIJHoL dbaMgd®0 MOMZIOH60 MYO6EOB 030-
H™3 oGaLb LododHm®m, Hm®3 9.6 ,LOghom™m LO-
306OmMOL g39yb690d0“ oxgdhdo HoYbomo
©OBOTOYMMO EOIMYINYOMOE 06 3mMmobLY-
60900™", 3MM3ME0MYOYMO OBIIHHEO0 dBMO-
aMOO 30 MOZ0L MO330 YeMaLbAMdL Fo3OHM-
3M306M909m0 LIYO0gIHoL GMML dxwWadhH &0
@O6OTOYIMOL HOYBOLOL.

OLYMOO BMaOEO IMBOLOBO O TJMmMm-
@OMMMaogho Hho®dhm ox39dbhdo Hoobogmo
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®hHobL, LOZIO®0Z, 33emMa30L 3O M(E9LO 330-
306MbobydL.
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OFFENCES COMMITTED
UNDER THE PROVOKED
AFFECTIVE INSANITY
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PHD student of Law at Caucasus International University
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RESUME

Definition and differentiation of concepts and terms are considered
to be vital requirements. From this point of view two different concepts/
terms — methodology and method are to be distinguished.

Methodology includes not only doctrinal study of methods, but also
ideological position, which is considered to be more important (e.g. the
extent of recognition and application of the Dialectical regularities of
the conflicts and unity of contradictions). As for a method, it is to be
recognized as a logically proper and concordant system of research
methods. Sectoral requirements are separate issues that need to be
pertained to methodology (In our case — primary protection of human
rights in the context of rule of law).

Offences committed under provoked affective insanity requires a
consistent solution of the issues of several levels being located in three
layers;

Psychological strata, which requires response to the question —
what are the ongoing processes in human psyche?
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Social ethics section — how are the ongo-
ing processes in the psyche evaluated by public
moral?

The final aspect- legal instance, which is to
provide a legal assessment of the behavior in
case of sufficient moral sanction is available.

Only if the scientific responses are provided

to the above-mentioned questions, verification
of full or partial adequacy of liability construction
for offences committed under provoked affective
insanity will be feasible in the modern Criminal
Law. Afterwards, corresponding recommenda-
tions will be elaborated for implementing optimal
results.
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300, GM3I 306 303L 93G™M30d0, PO LOY3YDY90d0, FOMMI0ZIMH0
93m9Lo0L Boomdo BoMAMgabomo 06330003000 EGHML dodoMBOO
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300906 d0o3L Gmam©OE 3G030bomy® LoOIYo-
MHmJo, 0Ly LOBMFOOMYdOT0.

003b9o30@ 030LY, EMI306EIMO  Fo-
IMLOLYEOEVD  GOIEIBOE  VDOOOT0O-
6YGOOEOE OM 6O HhobEaL, ghm OOML od
0900m@©Yo0L  3odmyqgbgod LOIMoO H39Y-
mad®030 3M3MIbo 0ym. dLY, FOZOMOMO,
330 LOY3IB99030 OIMNYmbOMPO OLGMO LO-
dg0mgd900, HMIM®Yd0(300: ,0030L FLEOYLO-
30 — 9.6. ,H0oL30", ,3000L MOMO*, ,09OL LZO-
d0“, ,30bm0*, ,9L3O6YM0 3060, ,d0M393mO0L
mogodn’, ,.9M9ho3mbolb Hhobaomo®, ,dgzmob
LOIH3GY30 FOMBYbgd0“, Byemam LogLy -
gomo”" o Lbgy. doybgEozoE 030LY, BMI
0MBb03bgmo LEZ6Yo0 O FMBYMONMMOJO0
21-9 LOY3Y69T0 VMOM ZodM0Yygbyodo, oLo-
60 ,606MH30HYO0M” HOOBOE3MO V0MBNbOMAY,
»0MagdHO®MIM330",  L3gEOOMYGTO  godaAY,
®9H0600L bgmm3ghdo, bAM3060 MY LOBOMEMAOL
LOBbOMAYdOL OAM3B(3933d0 FMBYMOOMMOO3
©0o Lbgo.

dOmOMOMH030 LOBMbYMYM EOBOTOYINY-
00 LOYOOTIMGOLM LOBMZOOMIOOL ZOBLOZYM-
09090 YIHomooob gggd oMob dmJEaamo
©0 300 3030 BLOWMOML J39Yy6900L LOY-
O™ 30a™M3500L AOTMYOE009500 gobo LO-
gotm. 03 30d60m, 1948 Bemob 10 ©939909ML,
30960mL 3969MOMIYMAd dLOTOMYOT FooMM™
OM3y396MH0, HMIgEMLYOE 9BMEO ,0V0060L
IBRMHSOOMO LOYMZICNMOM IYIMOMO(300" O
oL 0d3o 306M390M MOWOE0OMIYG LOYGOIMOTM-
®Hobm OM3Y396HOE, H™MIgMmIoE gobgdomm
0460 0@OdnoboLb WPYObEOIgLhHIM0O JBRMYdY-
00. 93MOMOE00L 5-9 dgbemolb dobgogzom:
,0003006 d90dmMdd 0973980900 ML BodYg-
00D, 06 LOLHOZ OGOVOOTNVBYM MY MOMLYdOL
990mobog dM3YyH™mooL, 06 oLFOL.“? dMbad-
B30 03MHJOMM303 LOYMZGMMMOM bdLOVOMO
30000M, GO 3xmoLbAMBL Bd3mO0L VLM Y-
HI6 03MOIOM30L, 309bgEOO30® 30MOMmYdOLO.
©93MOMHOE00L doMmagdoL JgEaaoE IM3Y30
LbgoEOLDbZY 3MB39B(30900L0 O YIMOMO-

1 bhohoo — 653930L yLodobemglo Bgomegdo 3o boyay-
69990 3gGomeedo  https://charlius.com/2012/04/10/
gruesome-medieval-torture-devices/ dmnmb 6oboboo
01.04.2019 6.

2 00080060l yogemgdoms  bogmggmmom 093300
1948 6. http://ungeorgia.ge/uploads/UDHR-60Geo.pdf

(309000 30Madd OEVTNOHOL JBRMIIOMO ©O-
380L bazgHm™To.

1984 BemobL 10 ©9390d96L, 0LY39 domy-
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dobgaom: ,00 3mb3g6(300L 30H6900LOMIOU,
Hh9®3060 ,608900“ 603603L BgoOLBNYG Jag-
©900L, OHEMIMOMOG 030 MY 08 30HL gobdGOb
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803360 06 Lymogho, oLgmo 30HBgd0m, M-
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BOOIOE00L 06 OMOOMmYdOL FM3M39dY, 30LO
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0MHE3 96O F0OOMBILG0Z0L EOTE3IM™ MO-
600YdMO0L 30HL 06 Jgndmod F0YMOMML
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1987 Bemob 26 ogboll) https://www.matsne.gov.ge/ka/
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BgmL, 79693030 gododOmymm goghHmb 3oM-
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©O60TOYIMOL 3093963000 O LOTOOMOMEO-
06O ™M39390Mm00 AM3YOMOOL. ©OIH30(3IOIM™
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390mobogn bbgo LOTPOMYOgdo, MMIMO3
@oLE03MO0BYEOHO EOOMZ930L dMIIZIMN0 M-
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0300600 JBIYOOMO EOEZ0L b3gd ™o
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0MOOOTNOBIM0 @O MoMmLYOOL Tgdmobogo
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360063303900, 307b9O30@ 3O0M0 hoyboL
RMG»3Igo0L, 3900mEad0L, d0dH69d0LY O 30-
®MOMYO0LO O FOMO 03O IOM3O 0339HOHOHM
boLOOML OHOGYOL YmM39Ma30MH0  ZOIMbO-
3mobgdoL EOd3900L oMydy.

4 boBoGmomEadyogo ™EZobmgdal 006o8ogdmdol 3o-
Gmo  g3930b  3mcegdo 1979 6. http://religiebi.info/
admin/editor/uploads/files/Kanonmdebloba/01/11%20
marTlwesrigis%20damcvel%20Tanamdebobis%20
pirTa%20qcevis.pdf

5 350856000 80856100 Bm3yéremdols BobaBocmyéo bihsboo-
Ghgemo Bqbgdo.  http://www.pptc.ge/cms/site_images/
pdf/standarts/saertashoriso_standartebi_geo.pdf

0MmLOBNTBOZ300, OMA LbgzoEOLLZd AMHN39-
000 HOYBOMO dOMOOMOGM030 LOIMbymam
©OboJoxmyo0, 30LIHOO0LO O LOLHYIYO M-
00L godm, LOJOOM3gENML 3OO HOL
4u6o0o0m9o0L g3938 9madEo ©o, o0 d0dbom,
2015 Bamob 10 MmydgE® 3oL, LOJOOHM39M™ML
30OHMOIgoHoL 0EOT0OBOL JBMIGOOMO ©O-
330L0 @O LOIMJOMOJM 0B6HYIaGOE00L M-
dohgdhoL LbEMAOHY F90gd60 LOTIYTOM IR0
LOMO0O3006MH0 FM3YOHm™MdoL o BodgdoL
RBOJH9ooL TgLobyod®. 33RO HohHOOGO 33mg-
30/308M30mbgd 30H0TOOHMO O YMm@BO 3o-
H03OOHMO FMmE®0L. dom 3™ FgLBOIMOM O
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©03(339m0L 0630603900, 0L LOGOIMOTME0-
LO OOOLOIMOZOMOM MMFO60HOEYOOL 339-
3900 ©O 063003900 0OINOBOL JWBMJOOMO
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RESUME

The Author of the article identifies the causal factors of official mis-
conduct committed by abuse of office and classifies it into ten catego-
ries. According to the author, for the effective investigation of criminal
cases concerning the official misconduct, first of all, it is vital to accu-
rately prepare strategies and tactics of an investigative plan, outline
the factual circumstances, which later will become the subject of proof.
Based on the analyzes regarding specifics of official misconduct, the
author offers five conditional criteria. These criteria must be determined
and examined in each investigation process of official misconduct, pro-
moting to resolve criminal cases, as well as, to obtain and preserve the
evidence in accordance with the established procedures.
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00030560L JBLJ600)d VSB3NL
NBLOMIAIBON

ofMogmo 303030

03069 1030b0d300m0b bobgemmdob 0dncmobob bobgendbogym
96039660 gdob dogobdtn, bogtroodmEobor bodotrorcnob
b390ocnobho, o(o)od ,, bogotmggemnmb gdmztmohoycmo
306300006900b 308F060b" 0yt0bho

bO4306dM LOMY33d0: Jothoo, vEodoobob yxgdgdo,
036Hm30b 3038060

ddbu3dol™0

936M:™M33mM0 06(h9a®oE00L LOEBYOLO ghHO30EOL dMYmMMad MmO,
936 m30L 3ogdoMab (8909330 - ,93%, ,3033060°, ,930M303306MH0%)
LOJFNObMOO gJLZMIPDOYOHO® 93MBMBNZYO0O 0bHYaPOE00L LO-
30mbgdoL 3oobBY3ghHodg 0ym 3MBEH6HH0MYOYMO, MYPIEY dMo-
LML oMV oy dMYBd MO30LO 30M3006gMo doEamInLy
99(33mMO O 93-0L BIYOJEOMB0MYOOT0 ,,00F006YM0 ob6DHMI0Mg-
00L* F90MmHO6o. JgLododoLOE, dVINV6OL JWRMIdgOdY BGHYO630
006 3033060L 0O LOTOGMIOL ObIYMRBRIM B6OBOMOE V300,
03, J0mo3maLoOE, 30LO 0BLEHODHIHIOOL, dObLOIYJOGgdom, 93G M-
303306MH0L  3oOHMEMALOZYMYO0L  LOLOFOOMML  domobbdgzoL
3060306 39093L BOOTMOOa6®o.

00 3030 mymadom L3MmMOL 3GHMEILI0, 93O™M30L 30380630
0@O30060L JWIYOOMO @OB30L LOZYIMOGO, LOHYMO 3MBEIBRE0O
8900393030 ©o 2000 BemabL 30676 HMmL, BIYO6OIGEHIM JBRJOOMO
LOZYMOMO ZOHOMMENE F90d0bd JOGHOMOO JRBRMJOgO0OL JOGOHO-
0L (8909330 - ,JoMOH0o“)" boboo.

1 ob. Charter of Fundamental Rights of the European Union. Official Journal of
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9L 33060L3bgMO, Lbgo MY dMOWIM0, MY-
boE 080mod LLObHgMgLM, GMI 030, do-
®900L @OHMOL dobgE3z0m, dMENM, 30a3MOd
dogmdg 36033690M™M3060 ,00M00 JBREHO9doL
dgLobgd“. LOJOOHMZgEMMLM30L JoBH0d OGO
doGOMH™Mm 08603369mmaz06 3939369000 TdLO-
mMoOL BoGIMOAaIoL IMJOomOgamo O dMTo-
30M 09MHoLHMO BMBOO LOTOOMENHOH030
3IMHIO0L dLOTOMWYOMOE, VMG 030
3900dm900 96O ma306M 6031930 09439L ©EOT0-
0b0L IBMGOOMO LARGOHMT0 JOOHMPMO 3OOM-
6390mMMd0L LOIYMYMBOLMZOUL.

B0603@agooMg LHOHOO 9dm3badd 93-0L
doGomOo JBMYo960L JodhHoob mo30Lg-
0M90900b0 @O ddLI0 FOIMEbOOYdYMO
J3a0900L LOFOOHMEMYOH030 EOEZ0L Lo-
300bmo 060mOdL, JoddHoob godmygbgdoL
LRYO™MISLL O BOLMODE EOIO3TMYdIM
3OmMOMaagdL, 03Mmgm3g doLo MObO®oO-
OOMO0L obLOBMIMOL VEOTNOBOL JBMg-
00mO ©OE30L Lbgo AbLAHGHIGEHYOMOL do-
30O mad0m. LOZYIMOLLIMY, OM3 JodhHoobL
06@@m™M3060 06 LOEOZM ©YOYMIYd9d0 FO-
0bOmMOdgdYmod mobodmbolb 2007 Bwmob
bom893mHImgo0L LOoyYIzaMWdY, 93O™30L
303306MH0L 30MH39MOE 3OBMBIYOMMOOT0
300bm®(309MaoImo  33MomIgdgd0Ld  ©O
Jodnoob momgddolb dSmBmoobo godmynbg-
00L gHomTo. 030LMOB, LHOHOOL dO3hMG0
00 033900006 d3mMEOL, H™MI 3zombgzgmmo
036mOL MObOTgEOOH™M3g LObom HOTMYOMO-
090089 93 ™m30330M0L 3096 Zobzmom
30030m0Ma00L Jamogzmaglb gho3dgoL, 3obo
BY6JEombadgdoL LodoOommgd®H0g3 Loxyyd-
3oL @O 93-0L LOTOOHMOMMOL V30330~
907m doMomo® LOZOMbYOL.

the European Union C 326, 26.10.2012, pp. 391-

407.  http:/data.europa.eu/eli/treaty/char_2012/0j
(05/11/2019); g3-0b doomocon yogemgdgdal Jotrhool

bén@o 09dbdob oéomo:;neooqrgéo d06m3@36m3060
00633060l Lobobogoe ob. 393535 0., 2017. g36m30l
303306)0[) o335d30m506)360b boaoém@:)bé)o:;o boogyd-

gemgo0: bodsBobm oghgde oo 3«;336@)06360. odaemobo,
ag- 280-287.

1. 0)030LIBIMIBIG0O
1.1. dJohoob phgdbhob
dgddydo3a09mmo mhgabm

doGomO0 Jxi3M9d900L Jo®HooL hogLHoL
89033039000 3GH063039m0 FOOBY39MH0g-
00 300907mo 0gbo 1999 Bemob 15-16 mghm-
009ML HOA39Emgdo (WObYMO) FOOOMYMO
936M™M33mo  LEdFGML LbEMAODY. JodHoolL
3OH™MagdhoL dmLOBBOEYOMOE, Tg0gadbo 9.6.
3™M0b3906h0, HmIgmoi 69300 9399469000, dLY-
39 93OM™M30L 30O MOTg6HLY O 3M3aLooL
BOM3MIOEY6mMad0LELL 9axdMOO.

Jocdmnoob HagdLHoL BT9aaxYTo3909(m M-
3obmbo O doLo JgdyxdozgooL 3G MELOL
mM930(H03IOMOOL, MO3000639 3obLOIYNEY-
0o 36033069MMO0 960390M®O, GHOEOE0,
LOY MM F6AT0, LEMGgE gb MMo 9eMydgbho
160 Ymox@yomoym mo300@ Jobdhoob dgdmam-
30 3bOGOEOZIMOL (B0MadaL) oMObH0o.

3Mb396(hoL 8930a390eMMYY, 930 Mm303d0-
0oL 3MHOGH03080, 6OTOZOMOE Y3OH(390IOH™
04m. 3MOJH0ZIMO®, 9O M006 3x6oO 306H39-
MO 3MYIYBOOm MOBOTTIOMITNMAS LOZOOMB-
3YOMM® O ©MFOLEOYMYOIMO bIEOLYBEIY-
000, 93O M™M37hM0 0BLAHOHYDHIOOL O HOMZBIYMO
MOHRO6MYo0L BoMIMIdOaIoMaoL, L3O LO-
JO®MOTMOHOLM  MEORO60BOE0YOOL,  303T0MOL
B93emmo0l  3oboomn  LObgMIBoBMYOOLO
@0 LOEOOMIYOO F39BJO0L dFHogco dMmboBo-
MamoO0m. 3Mb396h30 IMBOBOMMOEY: ghm-
369m0  0MAdBLGOYMYOGMO  MGOHFObMYdoL 15
BoMAMBoan6amo, 93MH™M30L 3M30LOOL MO3-
350MA0GM0L BOMIMIdEOEG69m0, 9HM™M369mO
306 mMoOdgbhooL 30 BoMIMBOANbamo @O
936300 30GOMOIGoHoL 16 BOGHIMIOAI69-
0. LOTMPOOFM LOBMFOOMYOOL Y39eMOdY
303mab0ob0o domo, HMOOBOIYMO, 3HMR3-
303306900 oym, HMIMOL 339OHOOMOE 0Jho-
60O 3odma00 dbomo dogmo BganbobH GO
9mdMHOMd0L bobom.?

3™Mb6396M0oL FdOLAHOOO O 3MIYMHOM0HI0
306306HM0909mM0 0ym Jodpoob HadLHdy 3Y-

2 ob. VYwakosa T. E., 2002. XapTus OCHOBHbIX Mpas
Esponeiickoro Coto3a: [lga Lwara Bnepes v OAWH - Ha3ag, B
npouecce eBponencKon MHTerpaLumn. benopycckuit )xypHan
MeXAYHapOAHOro MpaBa U MEeXAYHapPOAHbIX OTHOLIEHWHN,
2, ctp. 4.
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domoolL 3gmmEoL Lodoymom, GMIHMOE3
0M0EO3O 93-0L LOFOGMMOL Lobgmaboxm-
MO3MmMoLO 3OMEIEIOOLO O gOHM3ZbYMO
LOZOBMBAgdM™ 3OHMELOL gMydgbhgodUL,
B0boLBOGO 39630LYBHOL 3MOIHOZOLO O M-
33096(0L  3MA3ZOHMA0LYMO  EYOYIYO9d0L
30m900L 3mbLYBLYLOL gdom.

JoO Moo LOBYOIME 0gbd FOdM(EbOYOY-
mo 6oEodo (Loxg®mobagma), 2000 Bemalb 7
093900960, 936HM30L 30OHMOIGHHOL, 93-0L
LOOFMLO O 3M3oLOOL Jog.

1.2. dobhoob domadob dodobo,

baMdhato o Mgagamotgdob
b3gz0x3030

00 9MO30MM0o3bMm306 d0dBgdL TMMAL,
OHMIMYO3OE  dobLOdM3ML JodHHhoolb 3To-
Mad0L  OPYEOMAIMMBY, YOMO3MgLO 3To0b(3
oL oym, G®MI doMoMmOO JBRMYd9d0L byLbo
bomadoLOB3EmM3n FodboMoym  303306M0L
dmgomogggoobmzoL. LBEMG®gE ©doH™a, Y3g-
MO ©JYOYMYOd JOOH00T0 FoAM(39TJMOO
009LOBOMPYOOO MMOZMEYHOE, HYG3bMO
LOIGOZMOL goMgdg, HOMO 030 OOH030M
3oLoggd0 (0MLOY3gMN) 0ymL MO;OMIYENO
0030060LMZ0L.

000LMOL, doMOMOO JBRMYdgd0 o0F Bo-
MHIMOagbomod LGOI ZobbbgzozgodyMO,
obmadgho LYg3om. 39OIMEO, FOMO 3MOLO-
13030300L (LOLHYIOHODOE0OL) LOWYIZMOE
0MNYYIMOO 0B JWMYOOmO LObY 06 domo
309my9bgo0L bghm (30O, 3MEMOH03Y-
60, LOEOOMIYM-93MbMBNZYMN), MO 0L
BOLYIIMOJO0, HMAIMYdLYE 0LO6O 93Ydbg-
00 @O 03303L. J9930®, JoOH0o yzgmo 30-
o, 3mMobhozrm O LMEFOOMIYM-93MbM-
003396 3xrmgdoL gho JO0obmdodo gydab
03L @O Y39mO FoMaobL JoMHOMOO JRBRMI-
00L ®Obad0 dMOOMmYOL. T9HOE, JBMIOOMO
9L 3obLbbgzgv390MO 30HIaMM0900, 9OH™MOOL
OMm3Y396Mm3ao 3oMadob dobgmzom oLJO go-
©ObOBOoMYOYMO, GMI LOIMJomogm, 3dm-
moH03a6M0, 93MbMAN3xM0, LAOEOMIGO O
3IHIOIMO JBMYO900 3godmgod JOMIo-
69m0L 339603390 0ymL 3obmoOZzLYOY™MO

(96®»3069mL  939dMAIMgdMEIL) 9OHMLY ©O
00039 30630, mI93o 9L LAHGIJHYIOHO JomDI-
0 ©O Jgdmbza300m0 LYMOE OGOY; 030 LO3Z-
LgdOm gobLOBMZGYMM F0HOBL HaLObYMYOO -
6060 3emobdg 0460L BOIMBYYMO dEOT00bOL
Mm0oMLYOO, HMBZMGOE IBRMHOJOOLO O MOZ0-
LYIBRIH0900L FMOOLO 3MB3MgJLOL ByoH™
0 J9033Mgmo Hammo.3

JoeOhoo 9903900 3MH9030Ym0LEaOL6 (30y-
00m9oL 30MmadoL 30BgHYdLY O BOBHYOL, oL
ByomHmaolL, ®Ydgdgomyc G@OLYYMMMOIOL)
@0 54 bbb, HMIMYO03 3300 JoMHT0d
©O339BJOYMO. 300390 g9d43Lo 3OGOOL Lo-
bgmBmEadd 0MB03603L 08 3603369(M™M306
36063303900 O BWOLYYIMBYOL, HMIMIILOS
30833060 94O Obmos: ,m0MLYdd* (B9b. 1-5),
,0030LBRMId9d0“ (3gb. 6-19), ,0ObOLEMO M-
00" (39b. 20-26), ,LOOMoEOOMO* (BYb. 27-38),
,0MJomoggmdo” (3yb. 39-46) @O ,00HNMAILO-
30 g00” (89b. 47-50). 9933009 3060 (3yb. 51-
54) 0m03o3L dmaom ©YOYMmYogdL JoMmnool
obLBV-gdBIdGOHYOo0L, dLY3g dobo godmygby-
00L LABGOMLO O WODIMIOOL MOMOODY.

ROIJHMOG030@, JoMOMO®O JBWMY0900L
JoeOhoo, HMIGIMOE 9OHMOO@OMIYMO® LOZMO-
LHOBHYGEOM OO LOGOMOTMOOLM LOTOGHMEOL
0mgdgmaooL bygeHrMIo 03YMWIdY, 30039
BY6OIGEHIO ,0960E0MBOMIYGO dgHL Bo-
GHIMOEa9oL  3x30bodhoMmHgmao  LOJOGHMAOL
LG ™MT0.* TgLodOdoLOE, gb OMIY3Y6HO
3063900, MGMIgMoE 90060 0LOLO3L 30-
H™M36900L EOEZOL OGO (06 OO TFOGOHM) Lo-
bgmdBoxrmLy @O dobo MGOazObMxooLEVO,
0MH0dg oLY39 HabOEOMBOMIYHO MMZOBNDO-
30000 O 30LO MGIObMYO0LEOB. gL 3BBEO-
390 3603369cMmM™0O0L 3JMBY BOJHMG0O: do-
H0MO0 JBRMIOogd0L B0bobogma (Hmamd
96H™M36xmo, oLy LOYOMOTMGMOLM) JoMhoy-
00L3ob gobLbzez900m, MMIgEMO oML,
30m03Mm9LOE, LObgmMIBo™Mm bamabyBeny-
00L M30mBbdMAOLAOD VEOTNOBOL ©OE30L
0006000 bEodMmEO. JodOHhoo T03oOHMIYMMOO

03039 JIBY0900L0 O MO30LYIBMIdHdOL

3 ob. Ywakosa, supra bgmemom 2, g3. 5.

4 ob. KawkuH C. 1., 2001. Xaptua Esponeiickoro Coto3a 06
OCHOBHbIX Npasax v npaso Coseta Esponbl. Poccua n Coset
EBponbl: nepcnekTuBbl B3aumogeictaua; C6. [oknasos.
MockBa, cTp. 97.
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©O(33009, mOmMbE Lb3d 3MHYOEOYMO ©OT-
6HMm393003006 - M30Mm 3O3ToMOL BYBOBFOMBO-
mYOH0 mOHZobmyonLbgob.s

0033060, J900mM9add  FOMbLObOE om-
g30L, GM3 do®oMmOO JBRMId900L Jo®H0o,
OOMOOE OO30060L JBWMYOOMO OO(330L 06-
LAHGYIYOH O, Ly 3G, 93-0L FMIJOMOIJgMO
LOYMBZINMOMEO OMOOMYOYMMO IR JOJO0LO
©O0 MO30LYIRBRMYO9o0L 30603OMIYM FOohHOMM-
3L BoGMBMOEAYoL 3o3dodmob 0bLbhoHYDHYO-
MOb, MGZO6MYOmMOL O OBYLYdYMGOgOMO6
16M09OMM™M09030, HMIMYO03 ,LOFOOMOM
0mgo396* 03 ygzobobzbgmab Logom bgmo-
LYIBRYOOL.®

2. JumO00L NIMOENICDO doma

936H™M30L 3og3docmo, Jodhoob LoOgOMEOY-
09m™m domal dMOO®mgo0lL 30dOOHMIYMYdom,
33007M9LOE HMIYMO gBOoMm FOEOMOO. MOZ0-
©Ob 030 domadymo 0gdbo 6oEoL byemdgzcy-
mMydoLMOL 9EHMOE, 2000 Bemob 93900930,
3mMobh03amho I3mModMOE00L MHobado, M-
3MMHE 09M00YM0 domoL 0GMIJMmby OM3Y-
0960, mY33O 30LO FYoYTO3900 MO300639
306bm®m309mMadgm 0gbo 03 39ML3gIH030m,
GHMI 3L LOTMBOZIME §3-0L LOFIGOMOMT0
060 FbMmMMME LOZOMEYOYNM, OOHOIJE YTo-
Omgbo 0yMHoogmo domod 30960390M@O.
030LMVO, Jodhoob a3mOMOENIMmo LAHOMHY-
LoL 807byEOZOE, 3MVIHOZIMOE, FOMI39
©o0Bym dobo godmynbgdo 3m3obool, 93 m-
30L 30GOHEMOTYoHOL, 969MOMIYMO dOIM3O-
Hh900L, bmmmm 3maz006900m 3o (0OEMY 330-
©9bb0obo ymyadobolb d90109a), mM3000mMmb6 93-0L
006MHMMALOFYIMYO0L LOLOJOGMMM™ML (2009
BemobL 1 ©93980603®Y9 - 930 M™M30L ogOHMNO-
6909060L LOLOIVG M) 30gE.”

5 ob. 303080 0., 2015. g36om30b 3038060 o od80060L
13093980,  936030L8(3bgmdal Joborygemo yyebo-
o, 1, ag. 135.

6 ob. Kyapsasues M. A., 2015. XapTua Esponeiickoro Coto3a 06
OCHOBHbIX NpaBax: oT EBponbl rocyaapcTs - K EBpone Hapoaos?
MeKayHapoAHas 3aLMTa NPaB YenoBeKa M rocyAapCTBEHHbIN
CyBepeHuTeT: maT. MexayHapoaHOW Hay4YHO-MPAKTUYEeCKo
KoHobepeHuun (oT8. pea. T. A. CowHwuKoga). M3a-8o Mock.
ryMaHuT. yH-Ta, Mocksa, ctp. 104.

7 9306 8o6Gnn8lognmgsol  LoboBotoamem  Jotosl

dma3006900m, HMOaLOE 93®M™M3d LOZM-
BLHOOIBOM JOBRMGNOD FMO(330, 3OOBY39-
hoem 0gdbo, HMI Joddmoo gOH®M0Obo 93mhm-
30L 3mbLhoHYE0L BoBomo® gJdEoom; ©3
d0%bom, 030, 3EoGIHVO  (3TMOMIogd0m,
063MM3MO0MYdIMm 0460 936HM30LM3Z0L 3M-
BLHOHIYGOOL EOEaG60L Jgbobgd 2004 Bemaob

bgmdg3Hamagdoll 3G madhoLb HagLddo, dobo
9OHM-9OmM0 OIMYZ0IPOIINO  ObYmM@BWONY-
ooL (Il BOBomAL) Lobom.2 LOZIMOLbIMY,
6Omd  LoghHommagzdHM3gamo  ,3MbLAHODHIE0OL
3O™MagdhoLb’ BoMydoHadmmddL, doGHomMOO
JB90900L LOZO3TGM™m JoOhoob 0YOdYH
73060 mddd 06 godmyB39300. MOLOOMBOL
bgmIn3Mgmgo0L MObOb3OE, JoOHooL d0do-
6o LLZO FOOBY39HOTMYOOL FoMYdd dMbEO:
030 30hobom 0gbo byemdg3HgamgdoL hagLho-
©O6 O 30LO dbOO, ,OEO3HoMgdYm0* Mg-
©0gd30o° bgmobmo 0gbd godmEbomydymo
LAHGOLOYNZT0 (LOGDOBZgm0) 2007 Bemob 12
093900960, 93™®M30L 30O MO3YoH0L, 93-0L
LOOFMLO O 3MIoLoOL d0gc. FgH3OE, do-
GoMOO JWIY0g0o0L JoOH0O (039 M-
3309600 399960 mEO 93MH™m30330MH0L ©OO-
@BYdbgoIm ©M3YIY6HIOL O, d3MIIEIO0L
330mM@O330m, 2009 Bemob 1 ©93990MH0EOD,
30m0 MOBOOOGN 0YMOOIYINO dOMO FMO3M-
30, 93-0L Jgbobgd bgmTg3Mymadol 89-6(1)
aybamolL 306HEO3060 30Mm0mYO0L LOo®YJz9m-
99.12390L00080LOE, JOOH0O 303d0M0L ghHm-9-
®0 8ydodEYogw oJho® 0JEo, OHMIYMOE,
ROOIOMYOHOE, LOFIOMMOL EVIMYIY-

30633@0@ 2006 6gemb @oggéqﬁm LagdqBg C-540/03
Parliament v Council 3omgdnem gowobygghoemgdodo
(ob. Case C-540/03, Parliament v Council, Judgment
of 27 June 2006. European Court Reports 2006
[-05769).

8 ob. Treaty Establishing a Constitution for Europe. Official
Journal of the European Union, C310, 16 December
2004. https://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=0J:C:2004:310:TOC (05/11/2019).

9 dm3gdycm  3g8mbgggede doé@oob 09dbpeb .oe3¢o-
6360" dbmremeco 30’)80360’:0 630bcoo ,,035503360 bo-
bosool® (33em0mgdoc 33300003066@0, 60033@03 NG
dgbgdoo  8obdo 3063303980 Pogemgdgdol, oogo-
byagemgogdebo o 36068033&)[) 06006LL; obobo, doo-
DO, doé@nob 398mygbgdal Bgbols oo dmgdgogdel
bosgé)mb ©087Lhgdolb ogmdm.

10 93-0b 3qLobgd bgemdgyemamngdel 89-6(1) 8nbemndo, 396-
doogo, ©@badbyemos, 6m3 ,dotrooocen 1039393l do-
6@00[} ©o 53@33363@363& 0bodsG0 onéo@nn@o
dogmo gooBboso”.
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09 BYOoOHME MhYdo, GHOaob 030 06 JgoabL
0M(3 93-0L FgLobyd bgmTg3MHImMgdoL O OO
93-0L BYOJE0MBoMHGO0L FgLobyd bogmdgzcy-
@mgdoL bHG®IYJHIMOT0.

d90dmado 9OH®M3003369mMMm360© 0mg3oL,
O™ JoOHOMOOO JBMY0g00L JOOH0oL domo-
do 39L3MO 3o3d06MH0L 9OHM-9O M0 BYJHIWOY-
090 0gHoL GOBET0, HMIGELYE Y3OMEMgLO
096007M0 domo goohbood, 60dbogL LOY-
HOMmozhm3ymo  06¢h9a®o3Eoob  3GOmEgLOL
30ob3mMOL 93-0L ,,LIM IBRGOH® ddoEO™® 303-
doMmob” godmamaddo LHbgmIBoBMMWOTMGO-
LO YO®OYOMMOYOOL dbom, JFRO™M TOMOM
@MBYdY. 030LMOB, JoOHHoodo O®agdLOMY-
090 doGHOMOEO JWNY0900, 03 3O ME9LOL
LOBOBOLM 3B06(303900L HoEbado JgmaL.™

3. 3d@MObL 3dMmMJI dbaMma:
bALAZAMOICNM EIB30L bA3NdIbO
©0 803(MY3634600L ddBEIOIC()
bab0amO

doOHomO0 JBmxogd0L JoOHhood, dobo
0MHLHOMOOL ®momgdoL Mo  dMBMIgYMOL
306303mmdddn, do06300MHY00L  LOZIOME
dbgemo 3bo gobzmm o 0GMOghHmo 863039
@0L3gLOOL LOZOBOE obEo. 3gH0E, MOLOdM-
6oL bgmBg3mHPMadoL MOMOOdY 303ENbOMY
M@ oO30MH0390900L 3OME9LA0, 080 MO3OL
936:™m3730m0 06(hga®oE0oL 3G MggdhoL dmgmo
LOIMBOZM™M  ZOB30MOMYOOL  ZoEV3BY39®h
ROIJHMGHO® 0g3o. LOZgIMOLbIMO, M™MI hHy-
bgmob 0870806gMmo 3M9dOEIBHO 303MMO3
3MogLo, boba®Mdmonzn @G»MOL gobdozmmm-
00390, LEMGgEO JodhooL 303OMHm 3oL Ymo-
6bIAMadoL godm OEbLOEYOO JOOL MOLO-
0mbolb  bgmIg3mymgool bgm3mByHHOdY;
39Lo0ANLOE, dMbOBoMg g39ybgdolb bymad-
dmzo69mmd ImMaL, ob aym dmenm Lobgm-
d6oqm 39moMo, HGMIMOL bogmImBa®OLO3
9EnMEYOMEOB96 08 bgmdg3Mymadal domo-
3o JgLoLEMoMOE."

11 ob. Kyapssues, supra bgmeoom 6, 33. 107.

12 ob. LLUunwkosa H., 2012. XapTua ocHOBHbIX npas Espone-
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17 ob. Burka G. de, 2004. Beyond the Charter: How
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Journal, 27, p. 694.
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19 ob. ECJ, Case C-617/10, Akerberg Fransson,
Judgment of 26 February 2013.

20 ob. ECJ, Case C-399/11, Stefano Melloni v. Ministerio
Fiscal, Judgment of 26 February 2013.
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300600 J@Madgd0LO O MOZ30LYRBRMHO5O0L
LOBOOBME. HZ3xYIMadM03, 0F 039mmoLLIgOM-
0, ®M3 69360 93946900 JRMGOOTMLOMBO
06006, dOOHOMOOO IR HOogd0L JoOH0OLMOD
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3MOLAHOHYBEOYO HEODOBE0JOMOD 93-0bL LOTO-
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MmO EOBE30L IBOHM FOMOM boGmOLLL (M-
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21 ob. Lavranos N., 2103. The ECJ’s Judgments in
Melloni and Akerberg Fransson: Uneménage a trois
difficulté. European Law Reporter, 4, p. 140.

22 ob. Besselink L., 2014. The Parameters of Constitutional
Conflict after Melloni. European Law Review, 4 (39),
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0030 3mMm0bLYBOO WHOBLMBOL LOgdgdg 93-0L
00HOMILOFYIGO0L LOLOAOOMHMM™ML FOEO-
69439homgod @O 333900 0Mbodbo, MmI
00OHOMALOFYIGO0L LOLOTIGOMMM®M O06 Bo-
GHIMOa96L LOMOBOEM FLOFYEL B3NbEO J0-
©@oLObyEMABOBRMYOMH03 LOZMbYdT0.22 g0,
3x6m-0L  LOZMBLEAHOHYEOM  LOLOTOO MMMV
0bMHom, 30OMMALOZYMId0L LOLOTOOMEN M
dogmnob 3070bmMm3mo 03 BM30ML, GMA dobo
30006Y39h0m9od 36mo0mo 0gbob ultra vires,
9.0. JBMad0dmLOMMYdOL 0300 ZOOTYHY-
00 30MYOYMO@.%

dm3mMa@, MoLOOMBOL bygmTg3HPMadaL
doemodo dgbamoEOb dmo Benob mogdg dgo-
demgdo 0mgaolb, dmd 93-0L 693Mm0 93946900
00m 309639 396 303 2000 Bomb goddo-
090790 boxyobagdo 9myzbgb, GM®M®ILOE Jo-
OHoob HadLHdg IYFomooL 3OMEL30 dom
30003M9L LYG®Z0ML, JOOH00EOLb 93-0L 9b-
™a30cM0 30h®M0boL J9gabo @O dobo FOIMmYy-
69000 LARYGOM®ML FogdLOBOMYMHOE TJHDMIY3IO
BOMHIMOOENOEO. 3bOE0Y, Jodhoo, HMIgm-
LOE LOZOMEYdIMM dogmo oohboo 3o330-
0oL 30M39MO0 LETOOMMMOL EMBYHY, 3339
603E30MOE dMOM 0MOL 30060 ©O, dom
309M9L, OOG 0YHOBME00.%°

pp. 531-552.

23 ob. Federal Constitutional Court. Press release no.
31/2013 of 24 April 2013. Judgment of 24 April 2013 //
1 BvR 1215/07.

24 ob. Editorial Comments, 2013. “Ultra vires - has the
Bundesverfassungsgericht shown its teeth?” Common
market law review, vol. 50 / Issue 4, pp. 925-930.

25 ob. McnonnHos A. C., 2012. Xaptua OcHOBHbix [pas
EC: OnbIT nmepsblXx Tpex feT npumeHeHus. EBpasuiickuit
HOpPUANYECKMiA X)KypHan, 12 (55), ctp. 65.

4. 30MHO00L 0VBIBIMOMBY
003d0ab0b IVJdA0)
domIBIMOMIBIM bb3y
06LOMITIBMABO)I6

4.1. dobpoo vs dodoabob
J3MY00mO O dofomoE
o3obymemgdomo ogob 1950
Bomaob g3thm3ymo 3mbzgboo

doGomOo JBMIgog00L Jodnhoob 52(3)-
9 dgbmolb dobgzom, 03 d90mbz3g3903d0,
OOEALOE JodHoo THoEo3L IBMYdIOL,
HMIMHd0(3 0EO30060L JBYdOMO ©O do-
000 M030LYBMIOIOMO EO(E30L 930 ™M3Y-
mo 3mb3gb3oom (89809330 - ,3mb396(300°,
L000300600 JBWYOOoMO 9g3cOHM3IYMO 3Mb-
3963300°, ,0393") 30MOBHOMYdIY YV YOY-
oL T99LOOVTYOY, dom 03039 96033690mMm-
00 O BOMamMYdo goohboom, Hmam®dE gL
0om 0Mbodbymmo 3mMb396(300m 0J3m d0bo-
4903mo. Jomogmgbo®, gb gbgoo 306GV
@O 3O0Moh03x® IBmadgdL (Logmabmol
JBMIY0o, 306Hm36900L bgmdgybgdmmdol
JBMYdY, 39O 0069000 MO30LIYIRBMJOO O
Lbba.). Jod®HooL ,30630MHHY0900L* MOBOb-
00, 30L0o 12 3gbamo 039MMHOL dEOTNVH0L
JBMYOOMO 93mH™M3Yemo 3mbzgbioolb dgLo-
0030L 3gbmagdL, bmenm 3o@Y3 7 3gbemo 3o,
30MmmMOMONo, 399LOdVIYdd 3Mb3b(E00L 8-
bemgdL, 30g3M03, 03 J3060L3BbYMMOL TgEo-
9000, 300 3odmygbgoolb Iy m Godhom
LZYOH™ ZOORBOOM.26 gL 3603369MM30600
0yboE 030¢hm™ma, O™I 93-0L yzgmo 6o3Mo
LObgMBABoBM, LOZOMEYOPYM™M BgLom, 3Mb-
3963000 3MBOB0OMYg00 OH006; 0OLMOB, Jo-
OHHoob ghom-9hmo 3603369MmM™M30060 Byodm™
LEMGgO gL 3Mb39b6(30VY. 30600O6 0793
3O@3bom, 30630M0GMmYOOO ©OM3YF9oHL Bo-
®H3MOa906L, bomm 3oL dog® goMObhoMg-
090 JBMJog00L J060OMOLO O FMFYMOO
0030060L JBMgooMmMO 93H M3 LOLOJO-
Hommb (390oado - 07990 ,930Mm3 Mo
LOLOAOGHMMM) ZoEOBY39homgo90dn Fo-

26 ob. Ps6osa B. 0. 2014. EBponeiickas KOHBEHUMsA MpaBs
yenoseKa 1 XapTua EC 06 OCHOBHbIX NMPaBaXx - CPaBHUTE/IbHbIV
aHanM3 ToNKoBaHUA U npumeHeHnsa Cyaom EC v EBponeiickum
Cygom no npaBam Yenoseka. MOCKOBCKUI  KypHan
MesKAyHapoaHoro npasa, 4 (96), ctp. 176.
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600LOBM3MY0Y, JOOH00T, bmenm 9393 30
mMoLOOMBOL bgmTg 3PP Yd0d, WOJhmdMo-
300, 30b60dH3039L 3mb6396G300LO @O OPYIL-L
LOLOBOGMMM 3G OIH030L HIYBIBEOO §3-0L
300 LOFOOMOMTN. JGOIOE, MY 9OMO O
03039 IBYO0 JONOOMIMOE JoOHh0od03
0Mob g3obah3zn3gdgmo @O 3Mb396(30030(3,
ao0L LYGOgIDOL 0Y93-00 OoMZOMOLBNBYdY-
MO JBRMIYO03mLOMIg0900LO O oMObH0Y-
00L Mg 3Mm33mmgdLo goohbnod (3030bo3
30, HOMEO gL JBMYOOIMLOMYdH00 O FO-
®0bH09g0o0 JoOH0odo 30MHEO30d 06 OGM0L
3000mY0YM0).27 MmPydEo, MO30LMOZ0®, do-
GHoMOO JBIYd900L JodHHhoob sbgmo d0o-
39ammoo 3mbzgbioobodo, bogmb o6 7d-
mob 93M™m30L 30330ML, FOOTWOOHMMZML
dqLOBdVdOLO JBMYO9d0L JoboodLO O do-
®obH0goo 3mb396(30000 ZomzomabLB0bg-
0 ObOMMAaNY®» JRMYdGOMOb FgOoMg-
o0m (0b. goddooL 52(3)-9 dgbmol dMmM™
6060OEYO).

oLy MmI, 630BEO 0IMOOYMO MZOM-
LOBGIOLOmM, VEVBNOLOL J@EagdoMmO TJLo-
g0 93-0LO O 93OH™M30L LOOFML doMH MO
0gH9gdL FM®OL OO0 BOBOOMBHFMOO
0MOY, 303MOd ghmo MHOd WOJHoo: JobOho-
obmzolb LOZOMEadMm™m dogmolb dobody-
0008, VY603 HMIYmMO LOTOOMMYOM030
3OHMOMa30L googdmob 07E0MmMYdmmdd go-
0h060. 300 JMGOL, YJEMO3MaLYOE, PMY3EY
93-0L OGO ALOFIMgo0L LOLOTOBTHNM-
LO O 93OM3YMO LOLOTOH MM ML obLbZO-
3907m J0OHMMBaLA0ZL (0ydoLEOIEOOL)
dmmobL Jgbodmm 3mmodod ®HRYOO.28 dIdL
900900 oboE, GmI 3mb396GE00LMOL M-
am9gdbhoa®o 693ob Hobgdo g3 m3o3306mH0L
3996Hm900L  3gmbom gobbm®mE0gmadymo
33IMM®O0 (309bJEOZOD FOMOIOYYO0-
LO) PF9IaMO EOLOIYMEO,?° bmemm, LO-

27 ob. Kawkunx C. 0., 2001. Xaptua Esponeiickoro Coto3a 06
OCHOBHbIX NpaBax. KommeHTapun. Mocksa, ctp. 148.
28 ob. KasuHan A. T., 2003. XapTva OCHOBHbIX npas EBpo-

neiickoro Coto3a. MOCKOBCKWI KYpHaN MeX4yHapoAHOro
npasa, 1 (49), ctp. 93.

29 0Lodmbol bgem8g36nmgsol doemsdo dgbgemol (2009
Bemol 1 093988960) 398093, 90080060l yogemgdsms
9363 3b396(300Lmob BggEmgds gt 3933060l
3065000306 goemEglymgdoe  odbs  306LodgHme
93-0b 3qLobgd bgemdg3énmgdel 39-6(2) 3gbemal Lo-

3300603, JoOHoo 30, 03 3030HMIYMIO0m,
06060 0LY® YOYMJOOL O 903030, HM-
39mLOE ®YOMIGOE bygmgborgdo dLbao3LO
3OmM0H0900L F3Ma3z06MHJY0o. 0 LOgxmabbdmo
300093 9gMmo 98603369cmmgzobo dm3gbho:
MmYP30, ™MoLOdMBOL bgmTg3MYemgdab doMo-
30 39L3MOBEg O JoOHOOL EYOYMYd90HY
93-0L BOOHMMALOFIMYO0L LOLOTOO I ML
09®0bE0JE00L 3ogMEIMYo0dY 9L JJo-
B6oL3bYMO VOTNVHOL JBMYOOMO OBEZ0L
36O moMgaob 3oL dogkag 39gaboemo 3M939-
©96MhIgmo LOFOGOMMOL 39339mdom BY390-
@0 (93-0L EMBYBdY VOTNV60L JBMYOOMO
LOZYIMOBDO  ,30HOMMaOL"  VEHOGLYdMOOL
300M) @O, 030LMOB, bIoEO® JYOHOOMOM-
O 3MbB396(300L BME®IYOL O V8 BMGHIHo0L
9360 ™330 LOLOTIGHMMLYYM dbLOO-30b-
006 H9000L,%° MobLOOdMBOL bgmMTg3HYmmgo0L
doanodo d9L3mobL J93aa, ©993-0L0 O O
qL-b 3MOIH030LOA0 FOOHMMALOFYMHO0L
LOLOBOOHMMM™ML Fododm3zolb Jgodmbz9g3900
LOZOHIBMOIMOE Jga30GOOO.

0mbodbgem 3mbhadubhdo, LOOBHYGHGLMO
2012 Bgemb, 6og-0m® 3oL 36039MHLOHHOL LO-
F0OMMOL 3OHMBILOGOL, 30g0b g OYHZOL
8096 HohoMYoYM0 33I30L J9Iado0. 39d-

dm, 33em930L L3 YN MOLOL OMZTNOO
0969, 2009 Bemob ©93980mH0EO6 2012 Bemob

L9IDHYFdGDOL Hhomzmom, 93-0L FOGHMMALO-
F3amg00L LOLOTOG MM MOZ0L FOOBY39MH0-
mMd9ddo MOAAbEa®H ©OgYdObm Jo®moolb
oy bbgo LOYOMOTMGMOLM byeMIg3BrPMYdY-

1939y, oo 303306)30 336 dgdemem obobyemo
2303060l goeodrs.  3ggbongdol  Igbobgd  Bbotrgond
3036) 33336363@0 39o0bbdqool 36m3d00b 803060
93-ob 80600@3[)03*3@360[) LoboBotrarcmmbl Uoésmoao-
3> ooli3z608 (ob. ECJ, Case Opinion 2/13, Opinion
of the Court (Full Court) of 18 December 2014,
ECLI:EU:C:2014:2454) qb cogdyemgds, 360d®o&3@0@,
333@06 53600@0@ ogi300; dgtho. obg RoBUL, Hma no-
bemgl 336b33d¢o3030 030, 6{})@360@ 805bm6308-
gl oanegogegedy Byhee, ygmee bydgemoe
@&65350[}0’:30[) 0gbgdo 8065063@0.

30 200bob03bogos, GmI ggem3ol gogemasbgdgdel Lobo-
3o6r000md 30633@0@ 1975 Bgemb Rutili-b Logdqdo
30730000 90080060l agemgdoms  ggBm3yem  Lobode-
600@0033, 60060063 0d ,,3605303360[} 3363533@-
dymag* méaon%a, ,,6)008@3603 oY3oengdemo 1bcd
0d6sl  cooemo 8o Il gogemasbgdsme  Lode-
G0l geegzmgddo” (ob. Case 36-75, Roland Rutili
v Minister for the Interior, Judgment of the Court of
Justice of 28 October 1975).

06HO3MO 303030
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06HO3MO 303030

00L YOIMaog6L. LOLOOGOMM®ML d0gH Jo-
OHo0L EYOYMYOgo0L LOBYIZIMBY B0MYOY-
mo 78 30oByYy39homgdoob, dbmmmo 10
00mavbo 9030300 30Mm0MYogdL 3™MB396(30-
009, bmanm 0O30060L JBRMHdOMO 93O ™M3Y-
a0 LOLOFOOMHMML 3MHOE0V 30, 5 FOOBY39-
Homgdo30 B0aYH0Mm9do.%

001bgO30® 030LY, HM3I JoOH0O 93O ™-
39 3639630030 3ob3h303909M0 ©YOY-
m9dgd0L J3gbhabmooL obobogL, BgdImbLY-
69039mM0 330M930 BOOMOE 3boYymMRBL, ™I
00O mM3LOFEYMYdOL LOLOFOOH MMM, O3 M-
3309060L LIYM JBGOH™M bIoHOE FobIdGOHOZL
@O 0y4gbgoL 3mbB3963E00LY O 93 ™M3Ymo
LOLOTOOMMML 3GMoJHozoLaod EOIMMY-
00m.%2 3baogbo HYbEabE0d, domoybgody-
o, J§oboL Jmodgdomgdol, MGmI 93-0L
00O mM3ALOFEYIMgd0L  LOLOTIGOXITM™ML gL
3™b63906(300 3339 6o3mgdo® LOGOHYdY; oL
093L JoMomMOO JBMYdg0o0L Jodhoo, Hm-
dgmo@i LogLgdom LOZIOMOLOO 93-M™m303-
dom3Jo 0EOT0060L JBRMYIOMO EOLOEOZOE.
dgLO0VAOLOE, LOIMAOdZMM™mEO, dobmzoL
LBM®IE JoOH0O 096900 0L dodomoo ByYo-
Om, HMIgmoE 3odmygbgoolb 993938w9d0-
900, bomm 3mb6396300 LOLOTOOHMMML
3096 30dmynb9d3mo 096900, HMaMOE 9b-
®a30MH0 ,LobgmAdm3zobgm™m LOBYoLO @O
dmogmbgool ByomHm©.33

00 M3OomLOBGOLOm, Fgodmgdd 0mI30L,
HM3 doGOomOO JBRMYdgd0L JoGpoob 3g-
03003909, 30M3399MmBomOE, 3MMonH03n®o
LOgbOMMO 0Ym, BOE 93-0L LEHYMO O3HMBMT0-
oL J960mHYBYO0LE6 LEMOWZOL dOLHYGY-
oL.34

31 ob. The European Court of Justice / Edited by Grainne
de Burca and J.H.H. Weiler. Oxford University Press,
New York, 2012.

32 ob. Pab6osa, supra bgmemom 26, gg. 181.

33 ob. Rosas A., 2011. Is EU a human right organisation?
First annual CLEER lecture. CLEER Working Papers,
1, p. 6. https://www.asser.nl/media/1624/cleer-wp-
2011-1-rosas.pdf (07/11/2019)

34 ob. 606605063 3 2002. 500080060l yogemgdoms o330
> 936m30l gogemasbgdol LoBoGmaomme. ooBasbol
303@360000 o330 360‘)353@ o bogémoaméobm
bodotmoemdo: Lihagooms 36gdnmo (Bg. 3. 3639
@0d), mdoemabo, 3. 32.

4.2. Jobrhoo vs 3o3dotob
udgndbgdgmo mg3ndabhmado

JoOHooL EYOYMY0900LL O 93-0L EOO-
®ydbgdgmo bygemdg3Hgamgdgool Bm®IdMO
0MO6OBONOOMBY, dJOOOMOO JBRMIOgd0L Jo-
6HHoob 51-9 o 52(2)-g agbemgdol d0booMHLO-
@©O6 godmM3OBOGHMOUL.

Joedhoob 52(2)-9 dgbemol dobg30m, MY
OMIgM0dg IBRMIOS JOHOOOMYMOO Fob-
Ah3039079m00 HMam®m 3 JoOHhoolL, 0Ly 930 M-
303306MH0L  OIXWYJIBYogmo OM3IYdnbHadalL
h9adL®3o, 3oLo GYOMODBOE0d YO6EO FMbEYL
LBMGOYO EOIWYIDYOgImO  OMIYFIOHYd0m
306LOBM3IMOYMO 30OMBYOOLO O BOMFINY-
00L F9LOOOTOLOE. gL dgbamo ZyMOLLIMBU,
HM3 JOOH0O FbmMMmE dEOLAIDIOL JJBENg-
00MO OMOLYOMOOL O TOL VBOBOOGOE O Tg-
Jd@00, 39(330MML 3OMO ObLBO-gobIOGOHYOO.
d90LVOVANLOE, 08 Fgombggzodol 30, MY Jo-
OHHooL EYHOYMId9d0 JBROM BOOHOMY, 30O
©O0®Ydbgogmo bygmdn3mymgogool Lomo-
BOM bMm™MIgd0, 3OMOBHOMYOPMO JBRMYdY-
00L YBEGPYB39EMYMBO b®(309MOY0d bymdg-
3OIWYOYO0M EO®IIO0M BOOFMYOT0.

JodbhooL 52(2)-9 dgbmmo 3093 ghmbgm
303mom9oL 03 OM3IYgbhoL Lo mymgd.
39MdmE, 030 3o0603H30390L 3O3d06H0L EO-
o®ydbgogmo  bgmdgzmymgdgdolb  3M030-
m9Ya0ucm 0®ooIgem LAHOHILL JoOHOOLMOL
00006mmM900m.3° gLl 3oMmOgMoxmn  Jodhoob
LOOMMM™ HadLH3o Hhodmymo 0gdbd 0d do-
B9%0m, G™AI doLA0 3obAH30EIOYIO FGMOZO-
a0 (doGOMOEO, 9§3MbmMIngycmHo o LOIM-
Jomogm) gxrmadold @O MO30LYBMYO0L
30MH39MO© O JAMmO3MHaL ByodmL, LEMM9E
©O3xdbogmo bgmmdgzeymgogdo BOGIMm-
0a9oL, GMIgGMMO ©YOYMY09ddo, dHm-
309Hm0 gL YBEYOO OO MOZOLYBIIYOV, FIO
3093 1957 BgambL 0g60 dLObIYMO O EOB3MO-
mad0m 0460 gobaomHdmo HMam®M (3 OT-
}YJI6ogm 0gdhHgodo, oby BOOHMMALOFYMY-
00L  LOLOBVOOMML  FoEOBY39HOMad9dd0.
0080MOMOE, 30330MH0L dmgomodob Jx@mg-
00, 690003096 Bg3® LObymABogmdo 9bgm-
@9L IOMB0m LOJF00BMOOL (JoMHoob Iybemo

35 ob. KasuHsH, supra bgemenom 28, 3. 84.



#13, December, 2019

(0]
(NoJ

15, 3060gMHom0n 2), 9360:™303306M0L 9gh®M0obo
300 000MOL BOMHamgodo dydobgemal go-
©OO3NMIO0L M030LYIBEYO0L (bgMBI3MY-
mM900 93-0b BIY6JFoMBaMgo0L Fgbobyd, 3yb.
45-48) LHZ306dMm gEMy3gbHL BOGMIMOAIIOL.

JoOHooLd @O  3o33oMoL  LOFOO ML
MOBOBROOOMO0L  3MmbhHadLhdo, DdmaogEH ™Mo
303mad0L d90mbz93030, 0a0Mmo 0g43L LOJO-
GOOMdH030 goMobHhool dMEIMmOLY O
ROOEMAId0L 3obLOBMIGOLMOL VIO3T0MY-
09 3MHMOMYIn0L.% FOgOMOMO®, JoMHHoob
45(1)-9 dgbano Bggmo J39y6900L Hgdobhmbo-
009 93-0L IMJOE OGO MOZOLYTWOMNO FOO-
0ANMad0L O 3bM3MYo0L JBMadoL 3gLo-
bg0, 06 Jg0Eo3L 03 JBMadoL JgdMIE30L,
mYPo3o JobdHhoob 52(2)-9 Iybemoob Fodm-
30botg, 30LO godmynbgdd bMm®(E0HMEOYOO
93-0L B}YOJEMBbomgdaL Jgbobgd bygemdgzcy-
madob 21-9 dgbamoll 90Mmy3900L omMm30-
mobBobgdom.

30M@o 030LY, 3b3go0m 0Lm Fgdmbay-
30LOE, OMEILOE JodHoom dobdhoEgdy-
™m0 doGHOMOEO JJWIYOO 06 306939mMm36900
9360 m™m30L 303906MH0L 3M33xHad30dL. dLAMOV,
00830M0mMOE, JoMdhoal dg-14 dgbemo (30bom-
Mool J@BMAdY). 93-0bL BIYBJEOMBOMHYdOL
39LObgd bgmBgzmHgmgonlb 165(1)-9 dgbemoL
MmObObIOdE, 303306HL Jgydmod dbmmmEO
bgmao JgubymbL boGmHobboobo gobomemadol
30630m0MmgdoL, B9g3® LObyMIBoRBMIgdL TM-
®oL MOBOFIOHMIMMOOL BObOMOLYOOLO O
domo LOGONOBMBOL BbOGEOFYMO-8g3LHd0OL
3d0m; 030LMOB, 303T0MH0L V3R30M0 JOgYoY,
0MOIE O OMO3(3 oM dgodmgdd 3ggbmbL Bg-
360 939469000 3MA39(H96(300L, FObOMMGOOL
30600OHLMOL O LOZOBIOBOMIMGOT ™M LOLHY-
30L M®EObOBOEOLMOL F0dOHIMYdOm. dLHD
30000090030, 3o63LOHMZMgMO 096900 Jo-
6Hoob 51(1)-g 3gbemalb omJas, H™A 3o3d0-
®oL 06LHOOIDHIO0L, MGZObMgdaLL O Lbgo
©oB9LYdM0g00L O Bg3Mmo J3gybgdol do-
306Om Jodhoo dbmmm@ 30306 3MJIgEoUL,
OmEo 0LObo 93-0b LOTOGOMMOL gobbm®o-

9960L YOOYBIIMYMBIL, 03MIMN3Y JoOHho-

36 @06360@36003 ob. Lenaerts K., Smijter de E., 2001.
A “Bill of Rights” for the European Union. Common
Market Law Review, 32, p. 282.

oL 51(2)-9 dgbmo, LOEOE bodagoLdomoo Fo-
3bo@adgmoO, M3 JoMHOMOEO JBREHO9doL
Joehoo  303306MH0LM30L  VOOZ0MOG  dbom
3M339HabEooL ©b V3MEFOBYOL O» gobolb o
oM@  ©03x8YdbYoImo  bymBg3MIMYogo0m
3o6LOBM3GOYM 3MA3YHYOEOOL O VBM(3O6Y-
0L 33em0L. 038 YOPMId9d0L FOMZOMOLBODY-
00, d90dmgdd 0mga3oL, HM3I JoOHhooL 39-14
aybao, 300630330, 6806O HZMOGOBFOYIM
boLOOML OHOMYOU.

BOJHMOM0300, MJIYMO 30EI3 IO,
©O00(Hgo0m0O  OEOLAHYMYOOS 030LO, MM™M3
doGOomOo  JRMIogooL  JoM@oo, ratione
materiae, 08099 99dh JoOOMO® IRBRMHOJOL
3903303L, 30@Mg 93cmH™M30L 3o3d0MolL Jo-
GHO@mALOFYIMHO0L LOLOFOGMMI Fgodang-
00 98B9IH0bO® YOOYB3gMYmML.%

©Jb4d36d

doGH0mMOO JBMYd900L Jodhoo dLObOZL
93-00L LBEGHORZOL, OdGOEOOM 0JbOL WIYO6EOTY-
BHYG®0 JBMHOJO0LO O MOZ0LYIWBRMYJO0L
LOTOOMMYOMH030 EOE30L OMBY O WOMG-
mM900 3o330MHoL Jogbom. 080 0OLYOOMO®
0dmOgMadL 3mmoh0gyc 9madgbhlL, o,
306H39mMYym3mabY, dO30060L ,93MmM3Ymo*
IBIY09000) 0MFIOZOLO O 93-0L EMOYdY
30m gobadh30(390080 godmM0bohgoo.

JoeHhoo, 9OhHmMa30MO@E, 0303900 OEOT00-
6oL JBEYOOMO 0YoL ZMBLAHOHIYBOID0 ©O
LOGOIMOTMEGOLM LETOO I OL MY BOBOTM-
09 gob30MmOMYOOL OO FOGOH™M 93O ™M3030,
0M039® 3mgmL ALMBMOMT0.38 dMbNdbymo
M30mLOBGOLOM, 030 Jgodmgdd gobbomym
0g6oL, GMmamM®ME  OEOTN0bOL  JBMYOOMO
LggOH™mIo BMJAgEo LOGOMOTMEOLM  ©O
936HM3ymM0 Jgmobb3g09000L, 03MHgmM39 93O M-
300 (30390 J39ydgooL 3MbLANHYEEIMO
H®O0E0900LO O 3MOGH0z0L DMFOO 3M-
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RESUME

The article is dedicated to the first catalogue of human rights at
the level of the European Union. Especially it focuses on the issues of
judicial protection of the rights declared in the Charter of Fundamental
Rights, including the future prospects of the control mechanism of this
instrument of human rights protection.

The Charter, adopted on 7 December 2000, reflects the EU’s aspi-
ration to increase the level and scope of legal protection of fundamen-
tal rights and freedoms within the Union. It is distinguished by the sim-
plicity of formulations and unique classification of fundamental rights,
based not on the subject of the fundamental rights, but on the values,
which they protect.

Following the entry into force of the Lisbon Treaty in 2009 the Char-
ter has the same legal value as the EU treaties; it is an integral part of
the EU Primary Law. Therefore, special attention is paid to the issues of
Charter’s application as well as its attitude towards other human rights
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instruments. Unclear or contentious provisions
of the Charter are analysed through the prism of
the past ten years of its application, including in
the ECJ case-law. The ECJ case-law established
after granting a binding force to the Fundamen-
tal Rights Charter, clearly demonstrating that the

European Court of Justice is making every effort
to expand the scope of its application. Moreover,
it seems that exactly this important document will
be the primary source that the Court will rely on
for human rights protection within the EU.
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MJLNB30INN (MMH3B3560B0BNToNL
LOFOMONTJOMN3() BM®AJB()
BLOJOMOIZIT2MA()

dobgommo dmbhmModgzomo

bodo®0rcn0b dogobih®0, v0gmM30(h0, 1Mo Jo6HhbomEn
090000090 030600000 ,,3060060962900 00 bLoFOCI0IOCHO
30830b00do "

bLA4396dM LOOY33dN: Mtaobodoos, MHamoagono,
ogMooymo doMo

mJM080IM0 M@oabNvaB00L B6JdI

LOJOOMZIENMT0 OGO dYOLYOMOL 3ObMBO, HMIgMOE MO3L M-
3YOoo Mgmogod mMmaobodoEngdmodb ©ogzogzdoMmadgmm bm-
390L O LOLAHYFYOOO OOMHZIMOMJOO 8 LOIFOMEO MY
LOZOMbLL. BYMOZNIO0 MGOZO60DBOF00LY O Ggmogoydo LoJdo-
0bmd0L (36900 IMEYdYMNd FbmMMEO LOFJOOMZGEML LOZOEO-
LObOOM 3ME9dLIo, HMIMOL 39-11 gbamoL 1-cmo BOBoMOL Mmo-
60b3OE, HYIM030YM LOJF0OBMOO MZMYOO EOEZIbomo Babom
930LHOOMHYOPIMO  HIMOZ0gho ™MMEOb0dOEOL (3090 M0O6Y-
00L) LOJVBMBY, HMAMOL F0dOBL dMBLOMYOINMBOLY O LOG-
B63796mMad0L 3o3M3E9MHdd BOHIMOEaIbL. 08 BMG®I0m HOTMYoO-
09079M00 MHYMOgz0ycmHo LOJ300bMO0L YWBOBOEL. GOE 3ggbgdo
930LHGOF0OL O MHYaOLAHGOE00L BMGBGOL, 0dod J390M™M 30-
0LEIMYOM, BO3MOD Og 3ob30boMOZ3Mm HYEM0z0xM0 MMIO60HOG0-
oL 0Lym 8603369eMM306 6oJObL, HMaMGOEOO 0BODO.

MHam0g0ymHo mMHaob0dboE09d0L Lbgd MMaVB0BOE0YO0LEVL Fo-
630Lbg03909m0 60Jobo, LEMGgE doLo dodOBOO — MHgmmogz0ycHo
aLOLYOYOOL MEROBOBYOO O VMBLOGGOTMMOOL FOZOEHMYLO.
d0L0 yzgmo LOJ30ObMBY, LEMGgE® 03 J0dHYOL gaLObYMYdL. LO-
JOoOH®M39em™ML LOFZOOLOLOO™M 3MEadLOL 39-11 Fgbemom ZobLo-
D3OIm0 HIM0az09cM0 MGHaob0dHO(30900L LOJ300bMOOL BMYMO
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®0go LYIOHMado, MYIBO Y39mO TOoMZO60
3600 bm®(309mMOYoMmEaL Hgmog0ycHo M-
3060003000 0GOLHOMOOL TodOOL TJoLOMBY-
300, mMm©®90, bbgo 390mbzn3030, 080 396 Ho-
0m3Madd HYMM030796M MGHZo60dHO300E.
999MOMB0I6YMmo BM®A0L 39-2 B6oOBomo
Gamogog®  mGmaobodoEogoL  JmobodmyoL
0Lm MGZOBNBOEYOL, BHMIMId0(3 OIML(3Y-
396 ®9m0g09m mobhgOOHYOHOL 0b OBOGIM-
9096 ®H9M0gomo ©obodbymgdol LOZBYLL;
03Mm9m3g 9693006 03 LOZOoYdOL GYOEMOdO-
300L O dLYMO LOYINOBMONm BOMYOYM™ BY-
mo@ LObLGYOL Ggmogor®o LOF30ObMOoL
3OBLOLMM(309MgdMOE 0Yy9b69096. YOO M-
J30L, G®MI gL BMMAO LOZIOME dPYOOM30600
@0 d90dM900 dOAMOB30MmL 3OIY3gOOHMOd Y-
mM0gogho  m®aobodoEngdol  BMGIHOmMO6
©03038009000. 3O3OMOMOE, ,3960M3gmo
39LObYL* LOJOOHMZIMML 3OBMBOL JgLododn-
LOE Fggaboemo 0YOHOEOYIOo oMo — JOMY-
Ym0 30LYLOLAZx MMOOL  LOBMFOOMYOO
96930 9O®MOIOH® LOJF0VOEMOOL, d9dO3L
©O ®»Hgom0dOE0oL PBa3L Magmogoydo LOboL
MobhgOHOHIOOL. hOOMZMYdd MY OGO 080 Y-
mMOg076H mMHaobodo3oo? — LogdodmzgmmmL
3Ob6mMBAadMmMBO LOETGBEIGTIM 0YMOOYHNO
306H0L Lobom GYEMOz0IMH0 MGFOBOBOGFOOL
OMHLYOMBOL O 0MZOMOLBENBYOL O, TgLodo-
30LOE, 3L GO LOJFNOBMOOLOE OM YOO dbMm-
®E09Mo0aL, 030 393 9ho 390mbazgzodo
396 096900 MHam0gz0mo MmMaob0dOE0d, MY-
330 090L LEdoGOL3OGOM HOBL LOZOOLOLOOM
3M99LOL dmyzobomo bMG®30EO6, MMAIY-
mo3 M9emogoy® LOJEOBMOdL YJMOBOIEGYOL
OLYMO OIYOOOPMO 30MOL LOJTNOBMOOLO.
00 ™MO3LOMILOL  VBMLObLEYMOE, FgLOU-
MmO, 08 bM®IoL dmenm Bobomo godmznyg-
Bm®m, HMIMOL MOBOLIOOO, BLYMO LOJTOBM-
00 O 30LEOL F0MHOdYMO BWIMOEO LOLLEHOOL
300mMy9bgoo 36O bMm®(E0gmMOoMmEOIL Y-
mM0g0mo 30d6900L doLOMBY30E. MYMOa07-
0 9006900 30, HMZMOE 0M360869m, 03039
dgbamobL 30M39m0 6OBOEOL MOBOLTOE, dEMOL
OMALOGMYOMMBOLO O LOGBIYOMIdOL Zo3-
®E9made. M7 J9dmyoyemo 30LIYboLAggdMM-
00L LOBMBOOMYLO VBOGMTMYOL O BJOTODdY-
00L P693L BgE0a07xcm MOHGOHYGHOL, 0L OTOL

dmanoolb domgdol 30BH60m ©39mM9oL O VMO
6H9m0g09M0 30d6950L 0LOMBYZOE.

303, Gomo 89330000 godomHmamgdd 3m-
330906mm 08 HhoboBgmL, MmAgmoi LOJo-
6O®M39mmL Logoobobom 3mEagdLboL dg-11
dybemdod dmE3gdgmo? — LOgdg 0LV, M3
03 bm®A0L 89g3boLboL 3ObMBIYdgMmo L&OY-
MOOEO3 06 0LOLOZEY 30BBOO BYMOgz0YMo
6306000309000 LOFOOHOIMHOGD030 BMEOTY-
00LO O FOMO LOJF0OBMOOL FMBYLE0ZgdOU,
300000000 oM 0OLHYdMOOO L3YEOMPGO 3o-
BMBIYOMMBY, HMIGIOE OBLOHMZMOZO
®9mog0ymo LOJINObMOooL (369d0L. JObMB-
0g0omoLbm3zoL  LOZOEOLObOM  3MmEadLOL
3009000LOL, Logo® ™ gobEo dLYMO (36900 FOL-
30 HogBgmo LOZOOOLOLO™M F0HBYOOLMZ0L
©O 06O om0 MMHFOBNBOEOYMM-LOTOOHTNYO-
030 dmBaLbmH0ggd0LMZ0DL.

00M030@, ®amoaoyho  m®adbodOE00L
@O GMImM0g0mo LOJE0ObMdOL LOZOOLObY-
M 3mEdLobyYmo (3bgod Yoo Bodmznyd-
bmm LEMGYE LOZOOLObOOM ToBEYHOOLMZOL
©O 0O dMEOOO® MHIM0z0xM0 MmMHIOB0dO-
309000 LOZoMbOL dMBmLE0ZYdOLMZ0L. Logo-
©oboboMm 3magdLbolb 39-11 FybemobL 1-gemo
BoBoemo 0LYO WOGHIPYMOMHYOYMmO, M3 dobo
0MHOLOZOOOLObOEOM®M  LOFOOIMYdM03 LAYY-
®m3o godmygbgo0LOL, BOBOOMIIa™MOOT0 O
dmEolb HIM0z309m0 MGaob0dOE0Yo0L LOZ0-
mbob 3MABLG0axogm L3O BMGMIYOMOL O
300000006 bLb3d BMGMIOHOIMO IB0OOE00E
0 0MLYdMOL, GYmM0zOYHO MMFOH0BO(EOOL
(369000 gobLOBOOHO30®, LEMG®Y® 03 bMEGTOL
300mMy9b900 b dmMbEaL. bmemm Go@E 899-
bgdo 99-11 dgbemol 39-2 6oBoL, 030 3OMLO-
bo bmMMmE LOFZOOLOLO™ F0BEYHOOLMZOL
1600 04690 3odmygbgdymo o 3oL OO MM
30630MHd0 06 YOO FMZObEOBM™.

JdMAbA3ddBImadM
(0M33M3dmBNICNN)
0IMOEOICN0 30M3Ad0

LOJOOM39gMML  LOAMJoMOdJm  3MEIT-
Lbob 15091 3ybemolb 89-2 BoBomalb MmObob-
30, ®gm0goycmo mMaobodoEnd d90dmgoo
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0MHLYdMOEIL  VMHOLOTYBOMTg™M  (0BO3MIY-
®3E03m0) 0g®oogmo 3060bL bobom (0003).
0Mmb0dbymo 3o FgLodmyogmao gobo 2004
BomoLb  LOZOOMBAYdM™  (33emomadol  dg-
©9300@. 90603179 30 LOJOOM3GMMML OOMb-
990mMmMdd MamM0gz0gMho MmMaobodoE0go0L
06HoLOAYEOMTGM (VHOIMAIOHE0IYM0) 0yho-
@O0 306H0L FMGO30m OOLYIMOOL OO 0MZO-
mobB0690EO. LEdmJomogm 3magLoLb 2004
Bodg 0MLYdYMO HYJEOJE00m, OIMOZ0Y-
0o 0630600309000 LOFOGHMHMYINH03 BMG-
00 306LOBM3GYMO 0ym FbMMMEO LOFIGO M
LOTOOOMOL 0GoEOYmo 3060. GMYHMOZ0-
360 m®aobodoE0go0L 03 m®dom M»9aoL-
H®OE00L LOFMJomogm 3madLOL FbmmMmE
9L BM®AL gbndy, bOMM®M HMBOO® VOOLO-
09606MH3gm (060O3MIgMO(30YMM0) 0M0EOIYTMO
300L LOFOOMMYOH030 BMGOHIO dMBYLGO-
3903900 LOGJOOMZgMML LOJMJomogm 3m-
®©99LobL 1-9¢m0 3oG0OL 39-2 MOZ0L 39-2 BOBO-
mom (27-006 38 3gbmgdo).

2006 Bamob 14 ©93900MH0L (33eMOMYdY-
0009, LOAMJomoOgm ZMmEIYJLo O0MO3MmAY-
®Eogmo 03OH0ogmo 30001 M6 FMGIdL
030MOEO: 30330M70LO O YMBOYOL. MYIEO
0mb036Ymo LOZOBMBIHIM™M (33eMOENYOY-
000 0GOLOTYBOIMGM 0gH0EOIYMO 306H9d0L
00330600 OYMRO go7udoo @O HOdMYOsmNnod-
©O0 3bmMmMMmE ghmo dBMaOEo LObOL OGOLO-
0960M39m (06MO3MIGM(309M0) 0M0OYINO
30600." 03 LOIOBMBIYOM™M  (33eNOMYO0M
BOFMYOmMOOO OMOLOTGBEOMIgM (0BOZMIY-
MHE0IMO) 0960H00YMmM0 3060L DM JOY-
909060, boemm 3oL LOJ300bMOOL LA3gG ML
306LOBM3MO doLO EVIWYHIBHdEYO0L 65oOL
93938 0oL MI(39YM0. V3L 30 MOZOE Od LO-
30OMmMadMH030 BMG®30L Joo LHGIYIDIMOL
306LOBM3EOLO O LOIMFomodgm 3mEadLoL
27-9 3gb@mom 3obLOdM3GIYMO LODMFOOMY-
00L LObyMBMEYdOL VGHYZ0L MOZ0LYBNYOO
0OLAHYMHYOL.2 BYIMOMBOTbYMO  (33¢MOMYg-
0900L dMIAEY36Mm Bgmbgg OMHOYEHMO OG-
LOTMOZGOMAIM MGZOBb0BOBFNY MY d93E60gho

396mbo Ne3967 — L3I, Ne48, 22.12.2006.

0603@0 636@3@0 bodoém%@mb bedmgoemogem 3m-
gqLel 30’)3360060, Gogbo |, ioS@aéoo (6)3@.), dbemo
27, ggemo 8, ag. 212, 2017,

N —

0Mb03bo3o 030L, GMI O0MOLOIYGBEORHTGM
09M007m0 3069500 G®Ya0LAHGOG0d O DM-
300 dobo @WMMAO O0M0OL MNdgBOMYEOH0
O 3ObmbAYoemmoom dob JgLogdabgmo
99039Ho@ HMIYMO 3OHMEIEINJO0 OGO OGHOL
30m30mMaLB0bgdYMO.3

LOJOOM39MML LEJMJomogm 3madLOL
0060b3dE, dMOLOTYBEIMTGM (0BHO3MIIO30-
JM0) 096H00gmo 30607000 MHY30LEHGOE0OL
Obm®(309mMadL  LOJOOMZgMM™ML  0yLHOEOOL
LOTOBOLHGML TGO MZgMMO0L LAy ™Io
0mdgog0o LOFOOM® LOTIGMMOL 0IGOOEOYIO
3060 —LOFOOM MYaLAH®OL 9O ™M3673m0 LOVRY-
BH™* @O 30LO HYFOLAHGOE0O bMM(309MEYOO
0960M3gmo O 9MoLOTYBOGTGM (0BO3MIY-
M309Mm0) 0gHoogmo 306Hg00L HgabhH®T0.°
LOTMJomogm 3mEadLoL 28-9 dgbemalb mo-
B6obdoE, T9LOJMYOgmONd  Jbm™m  g3gyboL
0MHOZMIGOHB0YMO 09MH0OIYImo 30600 QOo-
amoomolb MHga30LHGOE0dE LogoOm3gemmAo,
O3 00 MYMOa0 Mo mMao60d0(30900LM300,
HMIMIo03 JEbmgmdo dMmM3069Mm096, 3oM-
339390 3MAxrmOMHL J3boL O LogoOHrmzgmmm-
do obomo oycoogmo 30MHob o®rydbgdolL
60(33MOE, F9LOJMgOMMBOL ddmag3L, MmI
JEb™ J30Yobodo P339 EOBIIbIOYMO 0gM0-
©O7MO 3060 godmaygbmb LoJodm3gMMa3o
03000 LOGBNOBMOOL MGMFOB0DHYOOLOMZOU,
BOMOOMOL OOGLYO0L gdom.

®omogogho  m®aobodooob  9cmOLOTY-
BoM39m 0®0oom 3060 ®930LHGOE00L
3M0gdH030 3bMMME LOJOOMZIENMLMZOL 06
0MHoL bmdomo, 0g0 ALOBIMOML IGOZOM
30630m0M9dm  J394obodo  godmoygbaodo.
3030MOMOE, 03960300 JgoPmadymo Jho-
H900L OGOghHmo FHohoL FOBMBIHYIMMAY
0m30mMobLB0BYOL GYMOgzN Mo MOZO60BOBO-
oL 0GBLOYBEOMTgM LOBMZOOMYOOL Lobom
0MHLHOMOOL O 3MOIH030303 OJHOIMHOE Fo-
0mM0Yyg6900 gL LOBOOMEMYOMH030 BME®TO, MY-

3 3090 LoemoBady, gnéobos Gmdobodg, enggeb o3obosdgo-
0, 8535 306hmBoo — Ladotrmggmmmb s60ledgBoedgm
396mb3cogdemmos go8mBggggde oo 336b33d(‘)o3o, ndo-
obo, 2007, Lodmgoemogm Lsdmgacomgsol 0bbodnde,

2.

4 sgdoém(m@mb bodmgoemogm 3megquol 28-9 3nbemals
d9-2 boBocmo.

5 bodoéo’:ag@mb bodmgoemogm 3megquol 28-9 3nbemals
1-9em0 bsBocmo.
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330 0d3-L AGMVZOM JHoHhTo dOGOLOIGBEOGHTYM
LOBMODMYOOE D9aoLHGOMYdYMmo OIMO-
309600 mMaob0do(30900LOM30L O3 3006-
LOBM3GYMNOY L3YZOBOYHO BM®TJo0 O gL
LOZOMbO FbMMMME dLHMO LOBMZOOMYdHdOL
0m3ByLONRYOHMO DM BME®TYooL 039-
O 06 0MOL EOHM3907ym0.°

009M0g30L g9 magdgmo  JhonhodoL 15
dho®3o dmMJagaoL 3Mb3Mabhgmmo 9bma3n-
60300L LEHOHYLOL doBALODHMZMgMO 3ObMbO.
®9m0g076m mMaob0d0(3090L ggdmaom 0LO-
©®a90mmb ®a0LHGOE00L gdobbbgzoggdyMmOo
ROOIgO0m, OHMIGEMmO FmMmoL  yzgmody
303M39mgdgmoo: 18 dhobhdo — bomMdOL Lo-
dmaoomyoo (trustee corporation); 43 dhondo
— 00bobogyMmo LOBMBOOMYdd (Mmembership
corporation); 26 dho@hdo 9OHM0 306HOL MHGHFO60-
o300 (corporation sole); 31 dhoH30 OOLYHOMOL
G9mogogmo m®maobodo3ool ®gaobH®OEo-
oL dbmmmE ghHMmO YMG®IO — LOg3Mabom
LODMBOOMYdY (eccleastical corporation). go-
OO 030LY, FYghmgoymao IHoHgooL TGO-
300 Jhohdo GYmMogodo MmMmaobodoEngoolL
0MHLYdMBO FJgLOdmgdgMNd GHMIMOEF OMO-
®930LHG0MYOYMO  303d0MH0; MHIIM0z0x6mH0
0MHOIMIZYo0060 ZMGM3MEOF00; OMOIMIZY-
00000 3MG3MMOE00 O 3M3Zx0o0060 3MM-
3m®O(300.7

®9mog0mo mMaobodoEnol 0MHOLOgBO-
®09m LOBMBOOM®YOOL FM®T0m OOLYOMdO
©oLOT39000 gM3ObOOL FOBMBIYIMMOO-
MmOE3, “MIGMLOE 080 OEOOLOTGBOIMIGM 303-
306L PIBMOYOL. BMFOOE, dGOLOIGBEOGHTY™M
MMHEO60HO300L OOLYOMBY FOMZOMOLBNBY-
000 3g®Ma3obool Lodmdgomodgm 3mEagLoL
21-9 3060a3MHoxd0. 93 BM®IOL MObOLIVE,
3038060, GMAMOL 30BO60 06 dMAL LOTgBO-
®3gm  LOGBNOBMOY, IBMYOOPYLOONOHEMOOL
0d90bL gobLFOO GHVOMBYMO LOLOTOO MMMV
0096 BoMIMYdgmo 3033009500 GH9abhH®To
©930LHGOE00L FOIZOE. 0YIOOOIYIMO 30-
6oL LHOHILOL O LOTIGOMMadM03 YOMO-
96HOM09030 3mMboBoemgmodol  doLOMYdOE,

6 ob. Williams Rhys and Jon O.N. Massad, Religious
diversity, civil law and institutional isomorphism in
Religious organizations in the united states, g3. 338.

7 odag, a3 339.

3996000069000 (Bom JmMoL GYmM0g0xhao
3096mM0069003) PO F0OHMML LOBMFO-
OMYoMH03 gogehmoobgdomo Logodhm ®9g-
LHGOL G9aoLAHGOEOOLOMZOL. MYzOLAHGO(EOOL
Obm®(309(mMagdL LOLOTOGMMM. OGOIMIZY00-
0630 LOBMZOOMYOGNZ8d MMFOB0HOEF0HOTS
©odbdoMg LOJINOdbMO0L Lobom Jgodmyoo
3M39OE0Pmo Mm39GHo(30900(3 3OboObMGMB09-
MMmB, 30303 om0 MH9aoLHGMOE0d 3oYJ3wY-
00, My LOBMBOOMYOE0Z30 MGZOH0BOEOOL
3mo30Mm0 30dO60 3MMOH03x6M0 06 3MIGOHFO0-
JM0 gobydo.B

LOJOOM3GMML 300mMbAadTMmd0m,
0MOOMYOPMOY 3ghdm LOFOGOMMOL 0ydo-
@OgMO  30M0L  dDMBOMO  JBMJOOPYOOE00O-
BbmdY, HMIgmo 3M0b(30303 MOZ30LMO33039
33moLbbIMOL 03dL, HMI dGOLOIGBOGTY™
(0603M™3gMO30YM) 0xH0OIYMm 306LOE 0J3L
BDM3OMO JBMHOOYBOHNO6MOO, FOm JMGHOL
®am0a0ycmo LOJOOBMOOL JBWMIdS. dGVLO-
09606H39m (0603MIgMH3E07MA) 09MH00YMO
3069000 DM JBMYOOPBOGHNOBEMOISLMOD
©0303300900m, 3GOM@aLOGO O3000 3909
Lamodg LOOBHYOILM BboMgl VvMBNBbO3UL,
6OM3 09H00YMO 30600 DMFOOO JBIYOOY-
BOMH00bMBdO dobo FMYIgEId0L MOZ30LYWBMY-
00L OMOOMYdOY, ®OE oL JBMIOOL ©b0gdadL,
30bobm®30gmmL 6900L309MH0 FMIJIGEOYOV,
GHMIJMOE 0O 0OOL EOZO3T0MYOIYMO OEOT0-
060L M30LHdYOMOB OB OIMIOMIYIO FOOML-
390MMO0m. LEMG®YE d30m gobLb3zd3®HOO
030 Lb3go 3MLAHLOOFMIYMHO LObgMIBoBMYdOL
3OOORB030(30900La00, HMIMYdI0E ObOMM-
309M0 ©YOIMYOd FbMMMEO 3MIIOEYM 07-
Gooym 30M9dmob dodohmgdom BabMog-
©900.°

036M030®, d0MEO LOJOOM3gMML LOIM-
Jomogdm 3mgbob 15091 dgbmobo, 0GMOLO-
09606H39m (0603MIgOH307M0) 09M00YMO
30600 dMEOO JBRMYOOPBOB006MOOE dO6O-
9hH30390L MYMOaz0xm0 MGao60HO(3F0Yo0L 03
ROOI0M OOLYHOMOOL JBMYOOL. OMB0TLYMO

8 208loGgdrmmdal  mogolyogamgds gyoomb Bggés dggy-
69030 (Lodotromgdtrngo dodmboengs), mogolnazemgdol

0bLhotyhoe, doemobo, 2002.

9 9300 3368b3@0d3 - 336600 bodser0oemals BmgogLo
bnb@ganéo 3690900, 336)0)33@0 ©o 33@06360000 bodo-
Goremols 0bLhodyhoe, mdoemabo, 2009, a3. 173.
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39(ho© Y3M3MOH0IYmo 3GH0B6(30300 LL3O 3M-
LAHLOOFMMO J39Yy69dMOB g OMmHdom. LOFAg
0LOY, GMI 03 g39ybgooL PYIGHOZ3MaLMAOL
306MBIadMMddT0 3o 0oL dMBLE0ZY0Y-
mo Ham0g0ymho mMao60d0(309000 BME®IY-
00, 303MO3 EOLOZIMYMOL ZOB30MOMYOYINO
739469000306 ZobLbZV39d0m, 3MLAHLOOFM-
MO 93946900L JIGHO3MgLbMdOT0 Ggmogzoyd®
M6HaobndoE0goL 0Mo 0g3m 0MHY3b0L MO30-
LIBMYOO, LOJBOBMOY FobobMG (309N MB
06 306MBIAYOMMO0m 3omM30mMaLBNBYOY™MO
®Hamogoycmho mMaobodoEool L3gEoOMIGOo
@O0 06 0MOLOTYBOMIM (VHOIMBGO(30-
3a0) 096H007mo 306ob boboom.

000L LOOMILHGOEOME, GJLoMOL &Y-
@IMHOE00L 3OBMBAMYOMMOOE OIMOAENVO.
®HLYMOL JWIEIOOE0OL  3OOMBIYOMMOY,
LOJOOMZINMLZOL FOBLL3OZgd0m, 06O 03-
BmMOL 0MOLOJYBOMHTgM 0gH0oEOIYMO 3oL
BMZOO JBRIMJOOYHID006MOOL. LOTOZIOHMO,
MHLYMOL BIEIHOE0dT0 dmgdgEgoL 1997
BemoL 3obmbo ,LOBEOLOL MO30LYIBMIdOLO
@O MHYMM0309mM0 30g6MH ™M00b690900L TgLoObYdY,
OmIgmoE  0m3omMoLB0bYdL  GmMmogoydo
Mm6HaobodoEngooL Mmoo LobolL L3HEOOMIYG
BOOIdL. HgM0ga0ymH0 MmOZob0dO(30900 0ym-
QRO OOINMMOIM03 @O (396HBOMIYGH MmMFo-
60d0(30900®. dFOMMMOM0300 GIMO307M0
M6HaobndoE0d, MY 30LI0 o9 MOObYdOL LY-
300 3OMMg30 0MHOBOIMad dMIO LGHYM-
Bemmz30630 dmMmJomogdqgd, MmIgmoE 9930-
300 3bmMm3zOHMBL 9o H30mbI0. VTOLMOB, O3
M6Haob0H0(3003 Yo6O EOOOLHYO ™ML dMB0T-
6y Hadohm©®0odg doLo 15-Bemoobo OGOLY-
0mM00." M3 ghmo Mgmognd bobgmabogm
M9M0300® 0O 3bOEOYLL." 03 JObMBOL Mo-
60ob3OE, (9OHGOMOBYOIMOO MgM0z303M0
mMH3o60dH0300, HMIJMOE 9MObogmgd LO3D
03NMMOM03 MMa060d0(300L V9O MNO6dL.
oLgmMO MGFOBOBOF0Yd0, BMIgmmO LH®YT-
HI®ad0 MyLgmoL WG OEOOL  HgGoHm-
0odg 50 Bmob gob3ozemmoodo 30063 Jo-
bmbogMmoE 3mMJigadbab, Mga30LH®OE00L

10 ob. 6)3[}3090[) 033@36030&) 1997 Bemols 396mbo ,Lobeoo-
Lol orgolinogemgdobo oo 63@080360 60360900536360[}
dqLobgd*, mbemo 8.

1 blgbgdyemo 30bmbo, nbemo 4.

OOML, JBRMYOOFMLOMMbO dH0Ob, MO3006m
@OLObgmMyogddn godmaygbmb Lobhyso ,,0y-
LgMAL®. B930LHGOEOL POHML, LOZOMEYOY-
M dMmmbm3bod, HmMA GHgmogo®o mMaobo-
803000 LObgEMBMOAdY LOYMOE dLOLOZIL
9000 OMALOGYOMMOOL F0HOOEOLD. 2

03 96hmo F9bg30m ITMIGODHOIYI 3o-
BbMBL ™y HOZYIMGBTO3EIO0m, ©OZ3060bO3M,
HM3 030 LOYMOOE OHOOHYIMIOOHOYMOO
@0 H93ghH d0MH0gGmHdL YBaLAdL GBgmogY®
M6HaobodoE0goL, HMI SMOOHOBIM0 3]J30M
300093 IBRH™ ©oLIG030bO30YM 3HOJH030dY
®gam0g309cm0 1930 abmogdol G gaoLHG®OE0-
OLMOL VIO3T0MYO0m. 03 JObMbom, Mgmo-
30960 mMmaobodoEngoolb LoObggdo O LOY-
0006Md0L MO, FIMMOBOE JObMBbomod
30m30mM0oLB06YOYMO O dom dMJ3xEYo0L
doem0ob 3066H™M hoMhmyodo 0J3a3L. 0dab Lo-
306H0L30OME, OOOLOIGEOOTIM 0YHOOYMO
30MH0L DBMBOO JBMJOOPYLO®HN0OBbMdOL I9o-
®b393030, HGImM0z07cm gogeh®m00bgdoL og3L
0MhH93060, vodHhomL LobgmaBoxrmL 30yt d9-
HOO 3MBHGOMMoMHYO0EO, ogMod bdot 393-
™bgg3030 J@POH® 39H0 IBRMHOO3MLOMYO0L
9gmbg m®ao60H0300L L3gEOMHGOO WMMAL
0 00MROML BOIMYIO® ZMBHOMIOMHHYIOOO
©O JGOH™ 30MOH030 MO0 9GOOLOIGBEOGT™M
096007mM0 30H0L bobom. HgEogz0yH0 MM-
3060003000 3096 OOHY3060L 3O39MmHdd O-
0mM300909m00 3oL LooEADY, B0d6YODY O
0006 M39MMO0L BMGMTOBY. ©09330MO@, LO-
JOOH™M39MML 306MBIJOTMOY, 08 JYJMbom,
09360 B0ob 0G0L 093Gm0 LL3O 3MLAHLOOFM-
360 3Ob6MBAYOMMO0LOZO6 O MHYM0Zz0Ye
M6HaobndoE0goL LOJOOHMMIdGD030 BME®IY-
00L FgEOMYo0m MOZ0LYBRIOE VGNHYZ0L LO-

dgomadoL 0dma3L.

LIS LAFIMOITNOL
0IMOOICO 30M3Id0

LOJOOM3gMMT0 GYMOZNYM0 FOgOHMO-
0690900 3900900 EOGMYZOLHGOOEOBIL6 LO-
F060m LOFOOHMMOL oYM OEOYM 3009000."

12 blgbgdyemo 30bmbo, dnbemo 11.
13 bodoéo’:ag@mb bodmgoemogem  3megduol 15091 3y-
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1997 6oL LOFMJOoMOJMm 3MEOIJLOL MOZEO-
30M39mo ®H9odE0om, Hamogogho mMao-
600030900 FbMMMME LOFOIO™M LOIOOHMOL
09M007M0 3069000 LOTOOMHMYOH030 BM-
®30m 390dMadMOO OMIz0LHGOOMYdYMOY-
3696. 9L BMG®3O LOZTOME FHILMIYOZ9g™MO bo-
LOOMOL Y™ O BYIMOZNYG ogPOM0OH9d9dL
LbZO LOBOOHMYIGH030 BMGT0m M9a30LEHGO-
300L LOTYOMIOOL 06 dIMMY3EO. LOFOIOI™ LO-
30OHMMOL 0o oymo 3oMHob bhobhyLOL do-
09069 30, 3MOJH03IMO®, 3gxdYOIT0 0YM.

®amogogho  mdaobodoEngdolb 606039
0MOLYOYM 03 3OMOMYTOL O LObyMABOo-
gmL 3bOOEOL OLEI®0TNBOEOYMM EOIM-
300909mMadoL BoOmMO dMBI®L 00 OOM-
oLmM30L 3obaOYMHYOHMO LOLOTOGOMMNM O30
,093m30L 3mB3Aggo0LY doge omydbgoymao
M0 096H0omo 306H0L MyaoLHGOE00L Jo-
390900LMO6 EOZO380MHYo0m. 3gPMdm@, 1998
Bemob 17 03MHomb, 0LOBO-LOIZMGOL GdOM-
63030 LOLOTOGO MMM MYa0LHMOE00T0 OO~
HO6O ,,093m30L 3MB3Ygo0L 3033060, HMIM-
63 3gOdm LHFOOHOMOL 0y ooymo 3060.
bom®m 03039 6emob 11 0360LOL EOEE960-
mMyd0m, 03039 LOLOTOGO MMM G YaoLHG®OF0-
030 goohoM®o ,093m30L dmBAgYo0L* Tgmdy
0gcmHoogmo 3oMo — ,396LoeMm3z0600L (033)
LORYTOaM 3MTZ0L, d0dMOoLY O HGOGhHo-
H9oooL  LOBMFOOMYdOL LOJOOM3gEMML Bo-
GHIMIOEOBGOMMO0“. 1999 BemobL 4 doobL, Lo-
JoOmM39MmML FMJOomOgamo 3MMOH033MH3d
309600069003 — BOGFOMBOMYGH0 FMIGHOMBY
,00JOOM39M™M J30M39magL ymamobo® oLo-
60-0LO33MMmOL  GOOMBYED  LOLOTOGHMEHMT0
LOGHYEMO OMI®O 0T MG 0O OHMO 30MHOL
B60600MmA93 @O dmombmgd domao MgaonL-
H®OE00L goydogdo, o3 0LOBO-LOIZMGOL
6HO0MbYmMO LOLOBIGOMMML FoOBY39HOTY-
00 06 O3OYMBOM@O,™ MY (30 dMLOOAY-
m9d 30603900 06LAHOBENOL FoEOBY39HOY-
00 LOO3gMVOE0M BaLom MdOMOLOL LommJm
LOLOTOIG M MT0 FOOLOMNZMO.

LOMEMIM LOLOOGIOMINME FooMm™m P3OY-

bemols 1-gemo bsBoemo.

14 ob. odaemobol oboGo-boaaméob 6)000063@0 Lobodo-
Goemmb 2000 Bemob 29 mgbaé)(;@ob 3o0by3ghocemy-
3o, Logdg N 33/599

(390IBHM BOOBY3IHOMIOO ©O d39MOBHMO
ombmzgbolb JgLodO3oLOE, gooydds Byam-
0Mb0dbgemo MmM0g3g 0doomo 30MHob G-
30LHEO(E00.1° dMB0TLYM FoOBY39(H0MYdOL
3boM0 OYFoMHO @O 030 dOEMOT0 EOHMZO LO-
JoOHM39mmL P9609L3O LOLOTOO MM MTO. 1

LOMEMIM  LOLOTOGOOYINM™MT, MHMIGELO3
OM3MOHE 0M360369m, J98a™mA LOZOLOGEOM
0bLAHOB(3003OE OYFO®O BbOMO, MOZ0LO Fo-
©OBY3ghomgdol  LOWIYIZMO®  FOIYOOMY,
6HMm3 dmMm30oLYLYgo0 0Yy3696 MHgmOz0YH0 M-
3u60%o(30900. JgLOdOTOLOE, TOMm 3JMbEOM
®9m0g07ma, Logo®m 30H6900. VT0H™I, 0LO-
60 Lodmgomodm 3m@agdLbob 1509-9 dgbamobL
39LodOANLOE, LOFOIGO®M LOTOIGOMOL 0y&o-
©0J 30MH900® P6O YmRBROMN0Y3696 MHya0L-
HOOOYOIMBo O OGO 3ghdm LOTOOMMOL
096007m  306900@. LOLOTOOOIMML  Jo-
63omHgdom, Gamogoydho m®maob0do30Y-
00L 39OHJIM LOTOGMIMOL VYOO OYMM 30N
©930LHGOE00 0ym HYIMOMB0BbYMO bMmM-
30L LOBNBVOMIYRM, bmemm GOE 39gbgdo
LOFOOM  LOTOGOOMOL 0YOOEOIYIM  30MOE
©®930LH®OEOL, MaMGE Lommdm, dLY39
199609030 LOLOFOOHIMMI, MZOMM™Mb3g Ob-
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bodazomagdo dbmmmo LObgMod 0EIbDY-
0, mm®93 bbgo 3bM0g, MO F0bOOOLOMOB
oLbobo LbgoEOLDbzy LOboL oy®ooymmo 3o-
6900 0MH006. MO30L0 OGOLOM, LBEMGgE LOJo-
OM39Mm™L  LOIMEOFIM®  OZHMIIBROMIYMNO

F0OMMIOOOMIYOIMO §3cmaLOOd BOTI30MO
LOFOGO™ LOFIBOMOL YOOI 3060, 30-

60000 LEMGgE oL gbodgdd Magmogz0gho
MMHao6c0dH0309d0LM30L  EOTOLOLOOMHdYMO
L3930WOIM0 JBRENYOJO0 O 3H0300MH30900,
oG bbgo OOEIGMO LobobL oMoy 306U,
06 goohboo.

m3M™0a803m0 803CN690mAMBIB0,
MMaMmB IMIMIBNLOMOMISICN)
30330360

LOJOOMZIENML LOIMJOMOJ™Mm 3MEagLO,
30MOO 396Odm @O LOFOIO® LOTOIOOI™OL 0Y-
®oogmo 3069000 LOTIOOMMIOO030 BM-
6390000, ®YMOlz0xMo  3oghHm0ob50500L
0MHLYOMBOL 0MZOMOLBNBYOIL dGCIWMYZOLH®0-
90790 303306H0L BOOHI0MO3.2

0HoMm9z0LH®oMgdgmo  3ogdodoL  (go-
9JOH®M00b900L) FPMGAOL OBgLE0ZaYOL LoOgo-
OM39mmL  Lodmgomogm  gmoadLoLb  39-9
agbmo, G®IMmMoL 30bgO30m03, ,0MOMI30L-
HOoMm9dImo 30330601 (09O ™M00695000L)
dmBymdobo @O LH®IJHIG 0L Logombgdo go-
B60LODHM3MYOO F0L Bg3 MO JOHMOYOMIGMO-
6b3900m. 0GHOMYHaOLHG0MYOYMO 3033060
(3996 ®006900) 0O dGOL 0ydoEOYMMo 30M0".
HOamME 30bMbIMIdaIM0 gobaoMHo3L, OMoO-
®930LHGOOYOYMO  3ogToM0  (OgHM0O6Y-
00) 06 0MOL 0gM0EOYMO 3060, MIYIEO oL
3vohbod 3oLO B93®xo0LOROL FOBEOM3939-
09m0 Jmbgdo?* o LOJVGMMYdM03 JOM0Y-
HOM™09030 3mJiggdhL mozobo Lobgmom.

23 ob. bodoém&r]@mb bodmgomogem 3mgdlolb 15091 3y-
bemol 89-2 boboemo.

24 ob. bodoémm@mb bodmgoemogm 3megqdlob 39-9 8-
bemol 89-2 boboemo.

25 ob. bodoémm@mb bodmgoemogm 3megqdleb 39-9 8y
bemols 89-3 boboemo.

30bgomo JOhM®HOIZ30m0
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00330600, 0OHOMIgaoLHG MO 3033060
J0G0me  LOJMJomogm bgmdgzHYmgdom
d99Jobomo 0dbobogmdabaob agobbbgoggdom,
0oL LOTMJOMOGM JOHMOYOHMHMOHOOL EOIM-
33009090 LYO0gIHO. 0830 OGOL 3MO3MEO-
30IMO MO®AOb0BYOYM0 BOMIMBOJ360 ©O
69360®M0O 33eM09o0LZO0 OTMYPINHOINOO.
00bobOaMmO0L Jgdmbggzodo, bgmdgztygmg-
00L 9bhm-g9hmo 3boMOL oLEMY, MMaMM(3
BaL0, 063930 9O MHMOMOZ0 LOJFObMOOL Ig-
69439HoL, 0GOMYaoLEHG0MYOMO 30330l
d90mbggz0od0o 3o 3oL By3taolb Babydom
30m30m0oLB06gOYMO BgLom FHydmoom go-
LIMO 693MH0L HOBOEZMY00.%
0OOMaa0LHM0MgdIMo  3og3doMo OMobL
0960009mm0 306H0L 3LaO3LO BOOAIMBOJA60,
030 03304ymxzomgdb ogdooymo 3oMob
603690L, 30aMOT V30O 0YOHOOYMO 30-
oL 3603369MM®M3060 M30LYdO — 3oL MHa0L-
HE®OE0oL 06 obEgbL LObyMIBoBM.Z7 Fo-
GO 03000 030 0EJOMIPOH0 MGORO60BOF00O
@O dmagodalb 30mgdodg 06 0Mob MG®0ybho-
M909m0.2 0GHOMYa0LHGBOMYOYMO 3033060
0mgogadL bLobgmMIBoBML G gaoLbH®OE00L
306939 @O LEMGHGE dFoHMTOE 39300 ,,06H0-
®930LHO0MYOPMO 303306M0%. dMOMYa0LE)-
GH0MadYM0 3033060 0gMH0OYMO0 306H0LROO
dbomme dobo MmagaomodoEoolb bodobbom
306Lb3o3Yds. LObyMIBoxmmL dbGHOEOL
®930LH®OE00L BWOIJHO O(0)03-0b, OMMO3
LOBOOOIMHOHI030 BM®I0L TGO LGOIYMO
IBRIYO0PY60H006MO0L ©OT3900L LOZOOMb-
8admm mMbdg 0bABL 30T0b, HMOILYEG
0MHOGYa30LHOOMYOYMO 3OgOHMN06Hd, M-
3mMmE BLo, LOFOOHOMHMYdM030 30OHM36Y-
m®mooL 0MIJmbg LYdogdho© Bd00hb930.2°
myoEo, dBmaog®o Jgdmbggzodo, LBMGIE
doLo 0333060 0369dd bEoL doL d03do-
39mL 03000m30L, 30LOE 06 LYOL MO300-
bmo goghm0oobgoo LobgmIBoxymL TJ0gd
0ymb  ®9ao0LHGGHgomo.  dgLOOOTOLOE

26 ob. o300 3363[}3@063 - ,,33(41600 bo3o6r0remals Bemgo-
gbo bnbOganém 3690900°, 3360’)33@0 o 33@06360000
bo3ser0remals 0bLhotyho, mdoemalo, 2009, 3. 182.

27 ob. 0603@0 636@3@0 - LoBmgomogem  3mcgdbol
300335006)0, Bogbo |, $0603600 (6)3@.), 2017, 33bemo
39, ggamo 3, ag. 279.

28 blgbgdyemo 6596m80 —3nbewo 39, ggemo 5, g3. 281.

29 blgbgdyemo 6596m80 — dnbewo 39, ggemo 6, g3. 282.

LObgMABoBML Bogmmagdo LOIYOMYdd 0g3L
03MBHGME™mL oL LOGINObMdY.

0960007m0 3060H900LaOb gobbbgogzgdom,
OHMIGMO LAHGIYIHYOO O FOOHMZOL BgLo o-
BMBbOMOY O3N6b0eM0N, dMOMYazoLHG0MYOY-
a0 3033d0MobL 90mbzn3030, gL Yzgmomwgcdo
30330600 693G mO JOM0gOMIgmobb3g00d70
©OIMI0EYOYMO. JOH®M09OMIGmMObbagdalL Lo-
30OmMMadMH030 OM3Ydqbho 90dmagdd aymb
B69LEYOO 06 bgmMIg3EHYMYdO.%°

0MHOMYa0LHG0MYOYMO 3033060 ZobLO-
33006MHq00m 303D039cmM0 J90dmadd 0ymb 03
®gam0g3096H0 308@0bOMIM0900LM30L, M-
a9oLOE OboMo EVBYHIIMO 0J3m FMMZOBY-
™00 LOJOOMZIMMI0 O FIO-FIOMO0M OO
0930 0900 3060 HOIMYOM09d9d0L
®9LYOLYO0 O LIYOHZ0O, MIYFEO, JOOOMOE
090mbgn39030, omodom, Gagmogoydo do-
00boMm9M900LM30L JBOM®M bgmLOYMHYMO
396Mdm 06 LOFOGM LOTOGMEOL VYOO oY
3060 M930LHGOE0S YOO 0YmL oMo FgH0
m9a0MH0doEooLb godm. 650003096 FHadmbgzy-
3030, 360 0mJ30oL, HM3I JOOHMIIMMO 3ObM-
6390moL 30gMH GIMog0mo 3080boMgm-
0900LM30L OOOMY30LHG MM 3030l
@OOI0m 0OLYdMOOL IJBMYooLb dobodgdo
3MBOHOI®O BOdOFNO O dobodh3nEgdL dom
0030LYBRMIOOL, d0OROMB MOZOLMZOL LOLY-
390 OGO LOTMM3O6HME.

30O LOJoOMZgMMbLO, HMOZNYOHO
0080606 gmdad0L 0MHOM9a0LEHG0MdYI
30960m0069000 0MLYdMOOL 7PI390L  Lbgo
0MHOgOHMO J39Y060L 3OBMBIMYIMMOOF. OO
MoMOE, 039M030L Jg9mmagdgmo IhohgooL
43 Jpohdo ©odz3909m00 HYMOgz07 o 303@©0-
BOMHgMO0L OMOMYa0LHGOMYOYMO 303T06M0L
Lobom 0GOLYOMGY.3! ©83-T0, MHgMogzoYeH M-
306000330900 3OB6MBOYEH0 dBLYHOMOOLOMIOU,
0039 L3YEOOMIYOHO 3OMBEIVIOOL OE3ZO
0 gLOGoOMYGOOm. ONBHIMILYdYI 30M9-
oL J@Madd 0g3m, POGOMME J903M0dMb
@O HOIMOYOMOdmMb gogmmoobgdy. Ggmo-

30 o™ §96e00 — Lodmgoemodm Lodotmemal dmgo-
o 6oBoemo, godmd3gdmmds ,bodotrooma*, 2011, a3
287.

31 Williams Rhys and Jon O.N. Massad, Religious
diversity, civil law and institutional isomorphism in
Religious organizations in the United States, g3. 339.
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309600  3oghm0obg09d0, JoOOMOO®, 07-
G0oogmo 306H0LO O ZOOLOLOYOOLOZOD
30M030LBRMGOYMO 3060L LHOHYLOL Tomy-
0oL 0MH9396, MO Fom oM3399M™0 JMOZ0-
9000 LOMZIOMMOOL JBRMJOOL ©60g90L,*
M™YoE3o 0LOE OMLOBOTBVZ300, HM3T Logohm39-
mmmdo Homogogho m®aobodoEngdobmaal,
BOJHMIG0Z0®, Jhmo ©O 03039 LOZOOO-
LOLOOM GYaYIMOMYO0O 307IbEOZ0E 030LY,
06006 0LOBO LOFIGO M LOFOOHOMOL YO0 OY-
™m0 306900, 06GHOLOTGEIMTM (OOHOIMIYOBO-
JM0) 09MH0OIMOo 306900 07 dOOGOIZ0LH-
6H0MHg07mM0 303306900 (3096 M00690900).

©Jbd36y

Lbe@momL MmomJaoL yzgmo Jagyobodo,
00909300 030LY, YOO gL LObyMABowm™L
My oMo, 0MOLHdMOL GgmMgoycdho 303EOLO-
®Hgmd900. LBMGgE gL OGOL 0d0L dodgdo,
6OMm3 LOLYHEMIBoOBML LJOMEIdd GYMOZ0Y-
0 3ogehm0o690900L 3MIBYLGNZGdgMO 3O-
bMmBIYOMMOd, MPY3EO 000L godm, MmI gL
LO@BMOML 09300 J39Y60L, OO ML LO-
JoOmM39MmML  AMJOMOJggo0LM30L dOMNOb
R}OJodo Mudvo, LobyMIBoBMYd0(3 FOOMM-
096, 3Mm9GHoMBL boLdH H9arMOE09dL 08 bAy-
6HmJo.

LOJoem3gemmMdn  a30d3L  Magmoga0xMo
MmMHaob0do309d0L 3MIBYLGNZJOGMO FOOMG-
390MMO0 O 301bgEO30® 030LY, GM3T gL

32 503botrgdemmdol mogolyoamgds gyoomb Bg3é dgqy-
69330 (Lodotrcemgdtrage dodmbaemgs), mogalyegamgdol
obLhotyhoe, doemabo, 2002.

6Mm®3900 3GO30M0 boM39d0m boLoOMEYLY,
LOFOOOMOOBMOd FMOMbM3L 0;mdgoL, ™MD
G9mogogmo  mMaobodoEngdob  Jobmymo
LOFOOMOMO EMIL 093DV JBO™ EOL3ZY-
Bomo @O EYIMIGOOH0IMOO, 30O MPOOOG
0m0 Bamob Bob oym. gL 03d0L 60IBOZL, O ™3
JoOmMPMO LOJOOMOMO V3 LABGOMI0E Z30MO-
600 O 6O 339dmbaL 0990, HMA3 M-
303030, 9360 M™M30L JOMOMO LHOBOGOHYOOL
306MBIAadMMAO(3 33996900.

OOM9LEMIMO0m, OMaMOHE 3obzobomam,
33093L ®HamogoycmHo MmMaobadoEool Mya0L-
H®OE00L Mo LETOIOOMYOMH030 TWMGIO:
0MHoLOIYBEOMTgM (VOOZMIGOE0YMO) 0gM0-
oMo 306M0LO @O LOFOGO®M LOTOOMMOL
09MO0OYmo 30HoL Lobom. dLYZ9, GIMoO-
303960 mMHEobodoE0gdL OGO 9HMIYDYOOm OGO~
©930LHG0MYOYMO 3o3ToMoL Lobom OOLY-
0M00. 307bgEO30@ 3obMBIYOMOL 309E
®amogogho m®aob0doEngdobmagolb  domo
LOJF0ObMOOL LOTOOMMYOH030 WMGIHOOL
oLgmo V®HY360L 303gdaLY, LOABYbOGO MY,
6OMm3 d0L 306 FbmmmE LObymyoL JmGHob
0MNY3060L JBMYdd aOL O FgHo OOORY-
0. Lb3d 0Ty LOFOOOIIHOEG030 dobLbgo-
3900 09 M0 LOLOL 0YGoEOYI 306HL JMGOL
06 33093L. 0303, LMo EOa3™Mhgbod 30-
090m3bmm, GMI dMAd30MIn MHYIM0z309M0
6306000309000 LOFOGHMCMOL  3OB30MO-
9000 J99avE, GImMogzard MmOMAObodO3o-
90L 899dmadom LOGINObMO0L 0LYMO LOTO-
OHoOmMaoMm0go @m®IoL dMOHY30, GMIJMOE
30m0 LOFFOHEMOOLMZOL BOBIN0MO® 0769500
d9LomgdaLO.

30bgomo JOhM®HOIZ30m0
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LEGAL STATUS OF RELIGIOUS
ORGANIZATIONS IN GEORGIA

Mikheili Kochorashvili

Master of laws, Attorney, Senior Partner in the law firm
“Legal Justice in the Caucasus”

KEYWORDS: Organization, Religion, Legal entity

RESUME

What is implied in the word “Religion”? According to the definition of
sociologist Ronald Johnstone, “Religion is called to a system of beliefs
and rituals through which a group of people explain and respond to
what they consider supernatural and sacred”. For this very reason
religion is a very sensitive subject and freedom of religion is one of the
key accomplishments of the mankind. Still, achieving religious freedom
between human rights has appeared to be one of the most difficult and
painful processes. None of the basic human rights required so much
sacrifice, time and effort as the recognition and protection of freedom
of religion - as if a simple, but at the same time the most internal and
personal right.

Freedom of religion is a broad concept and involves many aspects,
including the right to publicly proclaiming one’s faith, the right to perform
religious rituals, the right to freely choose religion or the right to have no
religion at all, etc. However, in this article we are not going to discuss
freedom of religion as a broad concept, rather, aspects such as legal
forms of religious organizations, means of their establishments and
procedures, as well as effectiveness, structure and other characteristics
of the forms of religious organizations will be analyzed.

Despite the fact that much has been written about freedom of religion
in the history of Georgian jurisprudence, the Georgian literature lacks
works with regard to legal forms of religious organizations, being the
most important part of this right. However, the idea of freedom of religion
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without its organizational-legal regulations, the present article, we will discuss the experiences
religious organizations without their existence as and practices of several countries in this direction
subjects oflaw, isunimaginable. The development and the current legislation regulating the religious
and improvement of the relevant legislation organizations in Georgia.

requires more reasoning and discussions. In the
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LbJJLNLO VS 2563MOIILMBOL
bdYMBOLAIZNL 309IJOI()
0MOIMBIoMN3( BNOBNL
0bOBdVOIMI0Y

Boonono hoMpobodzomo

boJo®0390c0mb 05000 0F>d969000l bobgermdnb
96039660hgHob bodotroremol dogobihto,
00030m39h0 bogtm 3930000803000

bLAE306dM LOMI3IB0: atrogmbgdtrngo Boobo, vbadMOYMgdY,
F0bdMomgmmdo

ddba3am0

LOFMJOMOJM  LOTOOMOMT0 PYOI®OZ0 3OHMOMgdd, 06393L
99360960 m0 Jm®abL oLZYLOOL. dom FMGHOL GOHM-9O MO OMO-
JmbBgdM030 B0OBOL VBOBMOYMHYdO. LOFTg 0LV, OMI LOZOMbMOL
03033009000 0GHLHOMOL LL3OEOLLZVR3VMNO TMLOBGYdY, GOL
300m3 3OMMY30L 3oobyzghoL 3030HM 0GOS 9OHMR30OHMZ060
30amao.

030LMOG, VMLOBNTBOZ00, GMI OGOOIOHYOHOMIYOHO HOOBOL
0bOBMOIMad0L 3O MOMY3o dMOEO3L IGMOZOMM LOZoMbL, HMmam-
900300 M930L LOTOOMMYOEO030 OO LOEOMMMMZ0YOH0 dL3YIDHI-
00, MGHOMI®0O H0ObOL VBOBMOPYGYOOL JOBMbom OEEabomo
390mbg3n3900L L3YEOB0Z0L ZOBLOBM3ZEO, 30MHOEO dHOGJMBYO-
030 J@Y0900L ©OE30L LOTYOMYdgd0, (F0EMOLEOgOOL MY
399Mo3bymxob 3030MHm dmdgdgoo BgLbgdoLb obommodo o Lbgo.
mP3EY, 3060006 Fomo LOHYMOE BOGIMEOAaN6d ghHmo LHOHOOL
ROMamaddo 396 IMbgdMbEadd, og 3odm0z39madd 3O MdMdalLy
03906039 dL3gIMH0. LObgMEOMOM, 33tMY30L F0BOLNY, OEE0-
6oL LogomMboL MgMGogmo LOWIYIZMgd0, BMIMHOLOE OO
36M0gH039mm0 8608369mMMOO3 0J3m.

BOm00 HOMOHOMOIZ0Mm0
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00 3yombom, ©@oLOBYoLANZg 3GHMOMAYTO
046900 JgbBogmomo  HYOIBMEMaN ®
g§ehomado, Gomo 3ooMm3zqL, MGmIgmo Hgcao-
600 LOFOOHOIMGON030 JBRO™ HIYLHO _ ,0m-
OHOMIYOH0 BOOL0Y, ,0M0JMmbx0MH030 HOOLO* MY
»BL0J03IM0 B0V, HOMO 3O MOEMa3nL OOLO
LOMOBOOMEO VObLOVL.

000LMVOG, Z3MB3MgDHIMmOE TgLBOZEMOMO
096900 LbYYMOLO EO FOBAGMHEMdOL by-
myoioLM3OL dOOOJMBdG0Z0 BOOBOL ObO-
BDMOgMadolL  mo30LYdYMYd9d0. 0739 LOZY-
aoLbAmO, O™ FMGHOMYG0 HoVBO MZOMOm
Jboo30 AM3MY600 O HMPMOO OIHZ0EB-
©a9L, “GMIgMmo OMHOJMbgocmogo LoggmobL by-
mymxzob 399300 B0do3IOH0 H3030m0 ob
LYY FOOBBEO.

©obobgmgogmo LOgombadob OEa960L
000600, 0O3y30MY0gIM0d AMGOMYM0o  Hoo-
6oL 060HMOYEHYOOL BOOFZIMYOIMOD O3ZO330-
®900m, LOJOOMZIENML JOBMBIHOMMOOL
L3930®wO30L  OBLOBMIMY. ®OIHOOEOG
36Mod0m00, 30MHOO OHOJMBdM030 JBMI-
0900 OOBIMOO LOFJOOMZgMML LOTMGoo-
Jo 3mogdboL (390amaddo — LLZ-0L) 39-18
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HobE30L, HMIGELYE OO TIMY3M3900 WIYINO-
©0 99303096h0. 030LMOB, dYMOIJMBYOG030
900600 060DMOY®YOO LOGOMPYMGGOMOL OGHOL
©0303300909M0, HOOZO6 030 MIOMOm Jbo-
mMo300 O 30LO FHZ0EIOO O WIM OO BMEM-
000 dgx30LdY, LOZTOME 3O MOMHTYG00.

bLL3-0L 089-18 3Jybmdo ZMBIOIHYMOE
0oL Hodmmgmomo oL LOFOOMMYOH030
L039™MIa00, OMIGMMMO dOHOIIHMO bymmym-
RO BOGHIMIMOL 0MHOJMBmoM030 HOOBOL VbO-
BMOMadol JgLodmgdMMOdL. dMB0TbIMmOo
03bmo 330@OMEO 130300HY00 03039 M-
©99LoL 992-9 TgbemL, GM3IgMoE ©E96L
@Imogbhacmo 3oLYboLAZGOMM®MO0L JoGHOMOO
LO®WYJZMYdL. gL LO®WYJZEYd0O: H0ObO, To-
HOMLOBOBOOMIHZ™ J3YHdY, 0dYdMOG0-
30 3033060 ©O 0GHOMO. OMb0Ibymo dgbang-
00, 9OHOMOMOMO0dn JaboL oMOJMbydMH030
900600 06OdMOYMHdOL LomydgzmadL 3603-
369emm3060 LOIOOMHMYd®030 LOIgMY9daL
0GHOMaIm0 bgmymxrobol.

09m®00L O 3OHOIH030L OBOMOBIS 3bOE-
ym, GmMI 06OJmbad®o3o H00boL 060dMOY-
900L LOZoMbo 0339HOHOIYMMO® OMOL Zob-
LOBM3ZOYMO 306MBIEYOMOL dogH. LLZ-0L
413-9 99b0 3303600 dOaJoL, H™MA dMOJm-
6906030 H0060L VBOBMOYMYdY, Jgbodmmadyg-
0o 3mmbmagbom 0g69L dbMmmME J0b6Mbom
B9LHOE FobLOBMZOYM TFgombzg39030 am-
603090 O LOTOGOMEMOOBO VBODBMOYMYOOL
ROOI0m. 03 3gmbom goLOMZOMOLBNbYdY-
0o, MM bgmym@BoMmo JBRMIdoL GHyLbHo-
HIE00 30LO OGOIMBYdG030 bOLOOMOL godm,
899d@m 90900, MP3(30 J9603369mM3069L0V,
306bm®m309MOAL  OGMOJMBd®030 BOOBOL

060dMOY®Y00, GOmO FJLEYMEIL EOBOMO-
m9ogmobL 3096 gobiEoomao hgogzomgdoly dg-
aLYBYgad0L, 3939630000 O LoHOLAOGE0OL
3Y69(30900. LOHOLRBOJBF0O OBOGOOMYOYIOL
FMGOHOMIYO ©03004MBOMIGOOL gumoLbImMOL,
3™M3396LO(E00 dGOFMBYOMHN030 BOOBOL QY oO-
©0 0bOdMOYMHYOOY, bmemm 369396300 gaLO-
by®9d0 OO(3E3OL, OHMI FMIOZOMT0 LOTOOHMO-
MOOMM3930 MOZ0O6 0569L OEOENYOHMO.
LbL3-0L 408-9 dgbmmo FgoEo3L LbyymabL
©Od006900L O FOBAGMHMMOOL EOHBOODYd0-
LOL, JMBYO®030 HOOBOL VBOBMOYHYOOL TgLo-
090 L39EOOMIYGH EOBOBYLL. 03 Jgdmbzy30d0
00yY969070m0 10060, 9939009000500 ©IMag-
HI®0  LOFOGOMMOL bM®IYO0m  VBOBMOY-
900L. 3x30dOMOm, 03039 3M©aJLoLb 413-9
dgbmobL 99-2 boBogmo HBMFOO® TOoYMOMmY-
oL LbggMOLO O FOBIAGMGEMOOL bymym-
gobmzoL 0MOJmbad®o30 H0oObOL VB6OBdMO-
1690009, 3OO0 096900, 3OBMBIMIYOGMID
B9LHOE FOBLODBMZGHML, GM3 my LbyyMOL
bomymxob dm3ygo LImogMo H®OZd 06
J390MEO FOBIGMHMMOOL 30030 H0060,
@ODOMOMIdYML J9gdemmL dMOJmby o030
800600 V06ODMOYHYOO, 3060006 OOINO60
LbgIMgOMH030 O VMOLbgyMad®oz30 LOBYo-
LYOOL 9GO MOOOEMOOL. FgLOOdOBOLOE, OOTNO-
60L BOBOZIMH0 O LIMOHBO 3GNHOMOMIMOO
Jobolb ghHo domoobL. 3LaO3LO OBNVBYOL
30 06O FbOMME 6930H0IM (330 gogdL
063930 00300600 ™MGHFO60BIT0, OMHOIE
3LOdoga® HO6E3OLOE @O, TgLOdOANLOE,
160 060dMOIOHAL OGOIMBYdG030 HOOBO.
0Mb036YmM0 EOBOBYLO ITRO M FOOBOOHIMYOL
0MHOJMbY0EM030 H00bOL VBODMOYMHOOL BGL.



#13, December, 2019

121

COMPENSATION FOR
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RESUME

Compensating the immaterial damage is a very problematic issue,
since this type of damage is invisible and might be difficult to prove. It
is also interesting to look at the terminology of the case, as the fact that
the both — moral and non-pecuniary damage are used in jurisprudence,
causes disagreement.

The aim of the given work is to establish sense of immaterial damag-
es, basis of civil justice responsibility for immaterial damages and com-
pensation for such dameges due to bodily injury and damage to health.
Problematic issues of a non-pecuniary damage will be examined by using
normative-dogmatic and comparative legal methods, as well as, by analy-
sis of visions of the leading scholars and that of case law.

It is recognized that the law protects absolute human rights, which
are closely linked to personal non-property rights, resulting in immate-
rial damage. The analysis of Georgian civil law has illustrated that the
principle of strict determination of damages is in force, in particular,
according to paragraph 1 of the Article 413 of the Civil Code, non-pecu-
niary damage may be claimed only in the cases specified in law in the
form of reasonable and just compensation. However, compensation
for non-pecuniary damage must be taken into account, as restitution
is excluded in this case and monetary compensation serves as the
alleviation of suffering of a victim. The recommendation to extend the
responsibility to delinquency is also presented with this regard.
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30MOX() BbM3®MIoNL
LONVIFLM BB VS
BOBOMTNOBOMAMIBNL
BOZOMMMooL AME®OL
QOMIdIJo00)0 3sMBBL2NION
LOAMIOLHIM LOH3MMBILM
JOONIMOMoJod()

bogmmdg vododody

0000cm0bob bobgendboym 16039(bodghob bodoGorcnob
dogobh®n, bobgemdbngym Jobgdol 9ermzbncm0 booggbhmb
0960000100 0930DH0A9bH0L bLobodotoenmgomob
9620009620000000 bodboby®ol 6odyz0b60 b3gE0ocNobHO

bO4306dM LOMY33d0: 3oMowo ;3bmzgtgdo,
bodotmombotdmaodo, bogotm

dadbo3daom@®O0

30600 LARJOHMLY O LOFOOMMOOL EOE3Y LOIMJomoOgm
LO3OMEILM LOTOOMOMT0 9O M-9O M0 OJDHYOM YO0 LOZOMbONO.
LOJOOM3gE ML ZMBLAHOHYE00M FOMOBHOMYOIIMOO LOJOOMO-
mBoMHIMYO0L LOFOIOMMOOL 3MH06(3030," HMIgMOE O3eMoboL
0bEabL OO FbmmmM™mE FLOMgMO O 3OME9LOL FMBOBomy-
MO, 0MOIgO LODMZOOM®MYdOL 0bHI®aLYOBYE. MIBEO, LOLOJO-
Homm LOLHYFOLOEAO FoMOMmO LOFOOM®M 0bHYGILOLY O LO-
dmgomogm LOFOOMOMBOGIMYO0L LOFOIOMMOOL 30 Mdg0do0,
d9LOdMMY, BOGAM0T30L 06(H9GaLMO ZMBBMOgHo 30HOEO
3bm3®g00L LOOEYFMM®MYOOLO O LOFOGOMOMBOGMIMYdOL LO-
F0OMMOOL FMMOL.

1 bodoém&q@mb 306bodEeel 62-9 mbemal 89-3 33bqgo.
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LOTOOMOMBOGTMYO0L LOFOOHMIMOOL
360630301 FOOHOMYMYGOE, LOIIGHMMOm
OO(B3IMONO  30Moo LA™, GMIHEMLOE
LOFMJOMOJ™Mm 3OHMEILOL WOOMOOL o M-
09030, T9LOdMMMO, bygmym®olL LOBOHMLY
389990600. Logombo LOOBHYGGLMO 030L Fom-
300m0obB0bgdom, M3 306MHOEO EbMm3zmYo0L
LOOEYIMMYEOLY O LOFOIOMOMBOOHAIMYOOL
LOFOOHMMOOL O30MHOL3NGYOOLOL 0339Mm9-
00 06@M™MIOE00L MOZ30LIWENgOOL, VBGOL
300mboh3oL MOz30LYIWEYo0LY O 3MHLOL
®O30LYBREYO0L 3603369 MOL. VYOV,
3oLoM339300, ghmo dbMog, Mg 0bhg-
®9aLL 960d900 3BMomGohgho, bmmmm, dgmdy
dbM03g, GO Jg0dmgdo dMB0IbYmm 3MbyMmOg-
H30 3YmR0 03O MY 08 IR JO0oLOEAN JY30MmO-
HaLMdOL 3060dgd0L 3B0HaGH 030 0ymUL.

000LMOD, 33MM930 OIHYOMPGOH 0O, 30600-
©Ob bdo®moo 3Mogdhogodo 3gMdm 0bhgmHagboL
39mob3z0 LOFOOM 0BHYMLOL boGEdY. 30Mo-
©0 Jx3emydoLb bgemymao, mogoLb dbMog, 39-
00900 3MB3MHgDH Ym0 FMMbM360L BoMIMm-
dmodolb bomwydzgmo gobEaL. gb YHOMHo0
LOXWYIZEN0OB FYLBOZMOL FMOMbMZL.

009bo@, OMBoIbgemo 3330  OMOL
33@ImMMOd,HM3 MmgMmMoymo Byomd™madaLo
@0 LOLOJOOOIINM 3BOIH030L VBOMODOL LO-
®}YI39mMdy ©OanbEgL IOM®M0gOMLO30GOOL-
3060m 0bdha®gbadL FMmEOL d0FOOHMJPOd ©O
LOFMJOMOJ™Mm LO3OMEBILM JOMOYOMHMOYO-
30 00 3mbxymoghoL goobyzghoL gdgdo.

300ma0 Bb(M3M3AdOL
bLAN@IBMABGOLY @Y

LTI MIBIMEMIABOL
bLASAIMMMBNOL 0IMOCNICNN
d0693mbL0

LOFOO ™M O 3gMdm Lghmado JOH™MOY-
O®MROIMIM03Eb3gmoo, MmIY3EO 9ohmaobym-
MOb 3300MHMO ©O30330M9dgm0 3O0(H9a3Mm-
60900300, LOFOOMO L@YOH®, GM®MIgIMOQ
LObMOLIBMHI™M OB VGHOLOLYMOLIB M-
0m (LOdMBOOMYdMH030) BYOJ300L obbm-
®309gmagoolb dgbobgd LogombgoL Tggbgodo.
o dggbgoo 3gmhdm byghHmML, dobTo dm-

0006900 0L, GHOE MO0 LOFOOM O FOIM-
0boHgod 000 edL FME®OL dOHOLOFIGO™
LOBYoLYOdy 039030 JO®OGOHOHMOHO0L
®o30LIBMoodo, LOEOE 0bogzoL dg-
Jdemoo  LOZIMOMo  JgbgOIYMYO0LOIYOE
0mdogmaoo. 30doLOEOIYg, 3d0MmoEo (Bbm-
36900 gobobomgoo 3gMdm Ly mL Fgdo-
©3969m boBomo®, OMIIMOE JFYOMEO
3060HM306900LMOBOY FFoOOMO V3033069~
0ymo0, gbgdo LbgYMYdM0o3 O FMGOOMmY®
oOmM0obmddL, JoMY639MmymxylL 306 M™m3bg-
00L O3HMBM3T0NOL, gobogzoMOGYOL 0bngo-
OIOMMOoL, Mol F90dmgod BoMHIM0I30L
HOa3MOHE ©O00EId0m, 0L 3ObMbom. V3EYI-
60@, 396mdm ©O 306GV LRIOMgOL JmeobL
3306MH0LO O LObOL OVTMIEYOYMYLd OO-
LYO™MBL.2 FgLooodnLOE, doMmoEo 3bmaMyg-
00L LOOEYFMMYOO gL oGO L3O ™3I0
96Om-96hH o 3MI3MbHbHO©.

396Mdm LOFOOHOMOL 3M0B6(3030 VEOT0-
0b0L MOZ30LYIBRMGOOL dWOODYOO dOOLHYOY-
oL 030L, ®M3 ,,06030L MOgoL LRgO ™o
0g3L LOZIMO®O LYG30MOLOTYOM FMIIYOY-
00L BRSO 0LY, OHM3 V30L oM b VNI
LOFOOOMYOBN030 OBOZMOLO O& B0oWML.*3
0O3N060L  LOYMZIMNOMD  OMOOMYOYMO
JBEY0900L0 O MOZOLYBRMYO500L OEZ0L
3060bMH0oL, LOJOOMZIMML  3MBLAHOHYE0O
BoMIMOagbL.*

30600 3bmzMadol bgmdgybgdmmonly
JBREYo0  JBvOP63gmym@omod  LOYOMOIM-
oL byeTg3MHPEMYd900:m.5 3OM FMMOL, go-
BLOZYIMGYOPMO MM 9604900 OOTNOLOL
IBRMIOOMO O JOOHOMOO MOZ0LIYBENYOOMO
©o(330L 93cmHM3Yem 3MB396(300L, GMIMOL

2 ob. dodoo 3., 2011. 336&00 Bbmaégbob 36900l
ooy mds bodo(‘)mm@mb 396mb3ogdemmdols oo
bobodotmemm  36ogdhozol  dobgrogom, ,Ledstmemol
1)]3650@0“, N1, ag. 89.

3 4obm®oo  m.,  2000. 3gbogoemo  Lodmgoemodm

bodo6r00emals 8mgoco boBoemdo, 0., 3g. 37, 53.

bodoémagq;mb 300bhodnzeelb 89-7 dybemo.

5 ob. bogémoaméobm 3odho  Lodmgoemadem oo
300Q>n¢03360 1930 g0930L  3gbsbgd” 8g-17  dygbemo,
(bogo®arggemmda doemodas 1994 Bemob 3 vg30ldmeosb);
20080060l yogemgdoms boymggmmom og3ematszool
39-12  3ybemo, domgdymo > godmzboogdnemos
396gGocoyco oboddamngel 217 A. (lll) &g3memyz0000,
1948  Bemob  0g393096L);  dog330L  Mozemgdomo
306396300L 3g-16 3ybemo (LogoGmggemmdo doemadas
1994 Bemols 2 ogemolocsb).

N
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dmboBogng dbotMgis 0MobL Logodmzgm™.6 do-
®omOO JBMY0900L, OMa3MME 3MbLHODY-
300L B6oBomoL, dMJ3gEYo0L domo LO3GM-
39LM IOMOGOMMOHOT0 30OOO30EH boLOOML
O(HOMYOL.

LOFMJOMOJ™Mm LO3GOMEILM 3MEadLo LoO-
F0OMLOTOOMHMYOH030 OJH0O, 030 ZOBLO-
Bm36Ho3L  LOLOIIGMM®M  bgMobBREYoOL
30b6bm®m309mMadob 3MH0b30390L O  BLYg-
oL, OMIgMMOE 0339MoHoymao  boboomo
3oohboom. JgLOdOAOLOE, LOJOOM3gMML
LOSOMEILEM  ZOBMBIHIMMBY, G MaMO3
30OHMMALOFYMHOOL 30b6bm®m309mMadaL
0maBaLM03xdgM BEMMIAOMO JOOMIMOMBY,
AmBMmEOYdIMmMOo J6@o 0ymL, O0E3OL OEOT0-
0bmO dOOHOMOO JBO9d0, d0m JMGOU,
3™0b39063300L 89-8 Agbaemom goMmOLBHOMYdIMO
30000 3bma®MmgooL LOOEYIMMYdS. MY30
30600 3bmaMmadd Fgomobd LO3GHMEHLM
0mdogaoom, GMIgmoE o6 oMol godo-
HOMAdYImMo O B0booMmIIz™Mo0300 3Mb-
39630006,  EOBOGOMYOYML  JBJOO
0930, 30oLObgmMIBoBMYOGH030 Y39MO dM-
9oL VAMBYOHZ0LOL, LOMOBO™ BoLom’ do-
30OMML OEOTNOBOL JJWIYoOMO 93OM3Y
LOLOFOOHOMML, GOMO TOb6 EVOEZNBML bLo-
bgmdBoxrmL 30ge OEOTNOLOL doM0MOEO
IBMYO0L EOOM3IZ0L BOJHO.
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6ogmL y3omoL3oMEadY, ghmo bMH0g, 306Mo-
©0 3bma®mgoolb bgmIggbgdmmdoL JBMdo,

45 ob. dodoo 3., 2012. 3065000 Bbm3(¢:3?>ob o330
bogotmggemmb boBmgomogm bodetaemal dobgogoo,
0., 33. 322.
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HMIgMoE 86033069MM360000 ©O3O3306M9-
090 3060HMm36900L MOZOLYBOENO FOBZOMO-
9000, LOJF0ObMOOL LOYMZIEMMOM MO30-
LIBMYO0L, OOINOBOL MZOMZOTME33930LO
O M30Mm3a3odmLOL3OL JBWENYOJOMOL, FgmEY
db®03, 3xBMYod LOIOOMOMBOIGIMIOOL LO-
F0OMMO0HY, HMIgMoE oM™ 303306H300
06M®M3OE00L, godmbohzoLb @O FBLMOM030
06@M®3OE00L MO30LIBRIMYOJOMOL.

OmEo LOJIg 9bgdd 3gMdm O LOFOIO™
06hg®aLYd0L  O30MHOL30GMYGOOL, Logombo
Byadd 06O 000L dobgzom, My GM3IgEno
06030070MYO0 JBRMIdd HMIGEM LOFOIOHM
0609®aLRdY IBO® 3608369Mm™M30600, OBV
30MH0Jom, 0MO3YE, 3MB3MHIHIMO 30m0MYg-
00Ld O BOMYAMYd9o0L  FOMZOMOLBNBY-
000. LOBYOLO 3MBOENO YM3xMMZOL OEOT0-
060L JxBmMgdgo0L LOLOMBGIMMEOOY O 0L
dbmmmE 30300 0dMPOYdY, OHMEO 9L OYBO-
mMYogm0d YIM3MOH0YmMo LOdMZOOMYdO-
LOM30L. ddohH™A, 3gMdm 0bdHataLydoL 3Mo-
00(hoL 07 byEO30@, OJYTIZYOIMOd LOFIGO M
06hgE®oLOL LEYMO 0gabmGMH0MmYdY. 0g, LOEOEG
LODMBOOMYIB030 0bDHIGgLO  FOFOOH I Y-
0PMO@ TOMOMONY, 30MHM369mM0O JRMYOgd0
- ®9370hoE00L, 30¢H030L, MoMLYdOL 0bhac Y-
LO BMBOLEMGIEIOd LOBMZOOMYdOL 0bhYg-
®H9LMOL - MOZOLYTPMOE ZobobomML O
30000mL LogoOH™M BBM®AOE0d 3603369 M-
306 LOZOMbYdBY. 0 doVABY39hHo LOFOO™
06hg®oLOL bo®OLDbOYO, MOEEVL MOE JBROM
©OEOO 06@MGMIOE00L MoMYdYMadd, dom
I3OH™ 39H 0o 08 30M0L MIGO0L oM EYOYMY-
00, 30L JgLoObYOOE 3M(EIMOYOd 0BBRMGDO-
(300. 03OLMOB, EOEAENBEO, HMI MVOE JBROM
030690 06030000 3030GHM LOBMFOOMYO-
030 ©O0bHgE®HgLYOY, F0M JBROH™M OO YOO
04mb 03 306H0L 30MHOE0 FbMaMYo0L O(BE30L
30MEYOYIYOO.

30000 3bmaMgool LOOEYIMMYdOL
bgmymaxyzoboL, 06o30L °gd3L JBMadaL
39MHdmLOTOOMMYOG030 O  LOZGOMELM
LOdOGOOMMgoMm030 bgbbgdom ©@oOE30L Jg-

LOIMgOENMYY: LLZ-0L 39-18 Tgbamom Fom-
30em0LB0B6YOYMO 30MOEO 3bMmzmgdoolL Loo-
OI3mMMYo0L bgemymxoLo @O 992-9 dgbmom
30m30maLbB0bgdyMmo @gmoghoL oMLY MOO-
LOL, EOBOIOOMYOIPYMO OMIIOIOMOO JJBRENY-
0oL @OE30L abgmo LOTPOMYdgo0m, OM-
3MMH0E00 JBRMId0L 0MOOMYdO, IJBRMIHO0L

390mobogo 8mddgoonlL omM3zIMO, IBNY-
00L EOMM3Z9300®Y OMHLYOdYMO FEIMIOGY-

™mo0L OMEEI60, JMBYdPH030 MY FMGOMYG0
900600 OBODMOYMHdL. LOLOFOGHMMM™MTn LO-
OHhHhomob Jghobo 30 JOOHY639mMYmRBL OGHLYOY-
MO JBRMId0L HgomodoEnol Jgbodmydmmm-
0oL 30LO EVOE30LY O VMEAJ60L gdom.

30000006  LOLOAOGHOIMMLOET0  d0do-
Hm30L JBEYod 3boGYMO EOL3MBOGFOYOH™-
00L 30630300 OAMZINB6HdVY, 0G0 MOZOE
69390HL LOLOBOOOMMLOEAN 0O MZ0L O
LOJO0L 390Ea™a0n BoMTOOHM30L (LOMHYMBY
J060L MmdonlL, godmbadmdol, dmM0ggdaL, Lo-
MHhgmab 36mdoL) LOgombyol, dLY3g MO30©
306LOBM3EMO3L O30L LOZOBL. TgE0dMHg00-
0Omo0L 3M0biEndoL LOXYJI3gmdy, dboMgg-
00 MOZOM JOOMY09b RBOJHIoL, M MIMadoQ
LOWYJZMOE® JOI3L Tom FMMbM3bYdL O
LOLOFOOOMML  BOBPOaI096 08 BWOIMH9-
00 EOTOEOLHYMIOI™  FH3NEIOILIOIOL,
bomm®m 3boMHgmo 3096 LHOLOBVOMMMLOO30
006m@Oodmo @oghgooL LOFOGOMMdGH030
3300030300 LOLOTIGMEML LGOI 3o-
MEOIOYIIO0O.

DmaooE, LOIMJOmOJm  LO3OMEILM
LOTOOMHMOm ObLODBMIOYMO JBRENYOOL O-
330L MO0 FOHYG0OMPYGH0 LOTOOHMMOM
©Oa3960mM0 ©O(330L LOTYOMYdHdOL 3O HO-
3ImMo Mgomodgoob bgdbgdoo.

00960, gbmo dbMmog, dohHgMoomydo
LOFOOOMOM ZOFYOIMJOYMO JBMIO0L EO-
(3300L bg®bgdo, 3gmdg 3bM03 30, LOTMJoo-
Jo LOE3OMEILEM LEOTOGOMEMOm gomaomabbo-
6909mM0 IBMadaL ©OE30L  LOBHOMYOg060,
9OHOOOMIYMOO 306HM36900L0 OO(E30L Yo
306MHobH0goL Jobooo.
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"CONFLICT OF VALUES
BETWEEN THE RIGHT TO
PRIVACY AND THE RIGHT
TOAPUBLICTRIAL IN CIVIL
PROCEDURAL RELATIONS”

Salome Abashidze

Master of Laws, National Agency of State Property,
Legal Department, Service of Relations with Courts,
Leading Specialist

KEYWORDS: Privacy, Trial, Public

RESUME

The resolution of conflict of values between public and private
interests is particularly relevant in civil procedural relations. Con-
sequently, it is necessary to properly assess this conflict and find
appropriate ways to resolve it. Since the right to a public hearing is
not an absolute right, it may be restricted for legitimate purposes,
including the secrecy of private life. However, the public interest
might be so high in certain cases that it exceeds the obligation of
confidentiality. The point is that the conflict of private and public in-
terests is resolved considering the specific circumstances, which in
each case are different but relate to the weighing of the good and
the principle of proportionality.

Where the public interest is justifiably high, personal rights - the
interests of reputation, honor, dignity and equality of interest with the
public interest - are free to consider and obtain necessary information
on important matters. The quality of the public interest is crucial here,
as the greater the value of the information, the greater the responsi-
bility of the person to whom the information is disseminated. However,
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the less the public interest is towards the indi- this time, it is important to properly use both the
vidual, the more his or her private life should be material remedies established by the Civil Code

protected.

of Georgia and forms of protection provided by

In case of violation of private life, the individ- the Civil Procedural Code of Georgia. This is a
ual has the right to special legal protection. At prerequisite for meeting the submitted claim.
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See Qurdadze Sh., Khunashvili N., 2015. Civil Procedural Law of
Georgia, Second edition, Thilisi, p. 107-109. (In Georgian)
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g00.gl/xvKyxV> [29.05.2016]. (In English)




#13, December, 2019

137

20.

21.

22.

23.

24,

25.

26.
27.

28.

20.

30.

31.

32.

33.

34.
35.

36.

37.

38.
39.

40.

41.

42.

43.

44.

45.
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Ordinance of the National Communications Commission of Georgia,
Code of conduct for broadcasting, Art. 3(1g“); 14(8); 33(6); 34-36; 51.
(In Georgian)

See Bichia M., 2013. Conflict of Values Between The Freedom of
Expression and Right to Privacy, Journal “Justice and Law”, N3,
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BLOJOMOIZIT2MA()
OMOTIBOTIMOP 39V
JBbMIT2()S LOHAS™OILJOMNI()
30LJbNLA3JOLMBOL
dNPLObITFBNBMIoMNI()
MJ3JLN®IoNL 3M(MoT2IFJo()
QS 33MMABJL() LOSBLIOOJV()

o300 bofodomady

Ino00bob 03030 696900000b bobgemdboaycn ¥6039GbokhgHob
db399c00 090, 308300006 bLogtr000dEObM

960396b0h9gHob comghHmeobho

bLA4396dM LOOY33d0: PY3bmamo, boabgmadbogym LodMzuMo,
3ubmbdmagdmmmodo

©9om3mohoyem Loy MTn Tgdozocm LbgooOLbgd Lobym-
06o0zmnddo, @®aoLom3zoL IMIJTJEO JOBMBIYOMMO0m FOM-
30em0oLB0BYOYMMO JBMYOJO0L, MOZOLYBNY0gO0LO OO FOMEOY-
09mM9d900L 3M3M3900L PI60I369mMmM3069L0 Bobo3oGMmMdY dGHOL
0MJomoOggmdo. d3OLMOD, FMJOMOGIMOd OJOIIN 0O, HMaMEM(3
306HM™M3690000 O LOLYHEMIBOGML Yoo LOJOOHHMYdG030 30380-
0, 067 LObyMAIBOBML BbOOOOL 30MHOL, HMIMM (3 Y39MO JBRNI-
0900LO O 3OMEOYOPMJOgo0L LOHYMIYBMYL0060 LIYO0gIHOL OMO-
0M900. MMF0ZYINH O, OMB0IBYIO0 OB (HYO9d0L 9093, 9O MO
d9bg30m 890dmdd 3oRbEaL B0, HM3 Lbgo Lobgm3Boxwmdo
9ymxo yabm g3gybob dmgomodg o dmMJgomoggmool oMmIJmby
3060 dM3mYOIMO Yoo 0ymbL ymagmogg 893mombodbyem LO3g-
9L (LOYMZINOMO dWOOIMYIOIYLD YBNYJOJOLO O MOZOLYBNY-
090L) 0Ea0MLOIYMBIM LobymMABoB™MTn. MYIEY, MOBOIJOEOHM-
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39 ©9OM3MOH0YMO 0dOM36900 OO boboo
3oLEEO dMWBOTbIMO Logombob odLYD 3Z06-
6Om bgoaob — LOYMIZIMOHOMD VMOOMYOY-
MO JBRGogd0LY OO MO30LYIRBRMHOJOOL OO-
LEOMIYHYOO JIOOZMIGLMOOL dMOOMHJOd O
3GMogdHogodo MHgomadoEnd 06 LOZoOHMYLL
6HMIgeM0dg LObyMIBOBRMLOEAT0 3gM3boamy-
00L (BMgdomogdamodob).

LOJOOM39gMML 1995 BmobL ZMBLAHOHY-
3000, OMOOMYOYMO @O EOEOLHIYMIOYMOO
h3960 9394060L H9GOHMG0OdY 306MbogMoO©
34moxo Yzgmo 30600 LOYMZIMNOMEO OMO-
0M9oYMO JWM Y0900 O MOZ0LYRMH0J00.
mYoE3o, 08039 OOML, ,LObgMIBOWM YBENY-
003mLOMOO 3O0bMbom EOOBYLML Lbgo LbY-
mMABogzmL AMJOMOJGMO O FMJOmMOJgMdOL
0M3Jmb 30GHMO 3MMmobh03xMo LOJObMoOL
30d0y©30"!

»JBLMIMMO O IMJOMOJgMdoL dSGHIJm-
69 306OMO LOAOO MG 030 FOIZMIODGMOOL
dgLobgd” LOJOOHMZaEM™ML 3OBMBOL MOBODL-
00@, JEbmamMmo om3zmmyod 30600, GMM3IY-
mMO@E 06 0HOL LOFJOOMZGMML FMJOMOJ O
LogomHmzgemmIn LHODHYLOL TJMBY FMGomo-
Jomoob oM3JMmbg 306H0“.2 bomm 0OdNdboL
IBRMIdOmO  LOYOMOTMGMHOLM LOFOOMOMI0
0MOLYOPIMO Zob3OMOHYd0m, FMIOMOJIMOOL
OMHIJMB0 3060, HMIJMLOE OOEGE 9O MO LO-
bgmdBoxrm 06 300H693L MO30L dMIJOMOg9E
LOZYNOBO  3OBMBIIPOTMOOL TGLOOdODOLO-
©“.3 HMam®E3 3bgogm, LogoOHM3gmMML 3o-
BMBIYOMMBY, HBYFMOMBOTEIYM LOIOMbMOL
©0303300900m, LOGOMOTMGOLM LOTOOMO-
3o EO33300M9d7 J0bOOML 039MGYLL.

J003mo, MmMI LobgmdBboywm, GMIGMOE
LOZYMNOG HIOOHM®00B] 0MIdL Jsbm J39y-
60L dMgomogdggolL, 30mMEYOYM0Y, 89J4a36oL

1 bodoémm@mb 306bhodnies, 33-9 3ybemo, 8g-2 bobo-
o.  http://www.parliament.ge/ge/kanonmdebloba/
constitution-of-georgia-68 (bsbobos 25.09.2019)

2 bodoémm@mb 396mbo ,qbmgamms o deagocmo-
Jgmdol  963dmbg  JoGms  LodoGmemgdrogo  deoge-
aoégmbob dqLobgd®, 2014 Bemob 5 806@0, 39-2
dbemo https://matsne.gov.ge/ka/document/
view/2278806?publication=11 (6sbsbos 25.09.2019)

3 UN Convention on the Status of Stateless Persons,
1954, New York, art.1 (English Version) https://www.
unhcr.org/protection/statelessness/3bbb25729/con-
vention-relating-status-stateless-persons.html  (ac-
cessed 25.09.2019)

0Mbodbgmmo 3oMaam®ool 3bmazMmagdobd O
0MHLYdMBOLOMZOL CLYMO F0OHMOYd0, LOOOGB
9BMYb3amymgyomo  0dbgod domo  IBPWY-
0900L O MO30LIWMGOYO0L O30, ©OLS-
6030603000 ©OPYT390MMOS. 030LMOL, LO-
JoOHm3gmm  JoMHY639MmYmBL  ,0O30060L
LOYMZIMOOMO OMOOMJOJIMO JBRMHOHOOLO
O MO30LYIBRMHOJO0L, O3MHIM39, LObyMIBo-
RO 06¢hg©HaLgdoL FgLOdVTNLOE, LOJOOM3Y-
™3I0 3YORB JEbMIM™MO O dMJomdJgmdolL
0M3Jmbg 306H®MOmM30L LETOOMMHOH030 O~
0bh0gd0L 9gabob“.* oLbY3g, 0MYoL 30mEY-
0madoL, ,000330L JEbmagmmo O IMmJo-
mMOggmooL 0MHIJMBg 30OHMO LOYMZIMNOMEO
OM0OMYOPMO JBMJd9d0 3ObIMhg3mMO® Mo-
LOLY, 3ob6obL WY OLY, 960LY, LYgLOLY, BHgmo-
30000, 3MMOH03xcm0 O Lb3d JgbgOYmmadg-
00LY, 9O M™M367M0, 9MBOZYH0 O LAEFOMIYMO
39m3060mago0LY, BoMAMIMOOLY, JMbyoc030
©0 BmYd©®H030 3aMIOMIMO0LO.5

030 ™y 03 LObgmWABoWMmB0o OYEOENYdY-
M0 d0mMObLOL F9boMmHY6go0L T0HBOm, MoO-
300000 JBMYd900LO O MOZ0LYBRMHO5O0L
©O(330L YOOYBIIMYMBOL 30MOMIMYMO,
J3bmomodo 30h030 Yoo LE3Y6 daNELO-
3Y4oxygmo g3gybob 3ob6mbBgdL, 0bhgHHaLOL,
3mgdomogogoL o, dLY39, Lb3d YJEbmoMadL.
L00JOOM39geMML  306MBAYOMMO0L OG-
3930L0mM30L YIEbMHML OEabomo Babom
93006900 LOLbEMOL LOFOGMENOL, LOIMJoO-
mMogm o6 03nbobHGOEYMmo 3oLYboLEZYO-
mMoO .t LOJOOM3gMM™ML Fobogob LOJIgmO
LOTOBOLHGML OROEOMHGO FMbOEYIgd0m,
2010-2014 Bagodo, LOJOOM39MML Hgdo-
HO®0odg yabm g39ybolb dmgdomogamo 3o-
bmbogmo LO®HdzMmalb goMadg yoxybob 13
572 890mb3930 303mM3mM0bE.” dmMbodbymmo
GHOMOIbMOd dLObOZL 0303MOBHIOL, GMO-

4 bodoém%@mb 3%6mbo ,sbmgmmms > Jmgsemo-
ggmdals aéadmsa 30bmo boaoémqagbéo(;n dcogm-
3063@60[} dgLobge®, 2014 Bemob 5 30660, 1-emo
dnbemo, https://matsne.gov.ge/ka/document/
view/2278806?publication=11 (6sbobos 25.09.2019)

5 odag.
6 bodoém%@mb 3%6mbo ,msbmgmms > Jmgsemo-

ggmdals aéadmsa 30600 boaoémqagbéo(;n dcogm-

3063@60[} dgbobge®, 2014 Bewol 5 30600, 68-9

dnbemo, https://matsne.gov.ge/ka/document/

view/2278806?publication=11 (6sbobos 25.09.2019)
7 www.police.ge (25.05.2019)
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madoE 3obmMbogemHo ymxwbob 30000 VIMBY-
®30L J9093 @OMMBYL g3gyobodo @O oM
33amobbAMOL 03 30M9dL, 300633 OMOMIYRO-
MyOOO OEIMI39mO LOJOOMZgEML  Lo-
BdM30M0. 09039 dMboEgdgdom, 2016 Bgmb
300m3mabo LOZNdM ®y7000L OOM3Y-
300 1487 qodho, bomm 2017 Bgemb — 1281
BOIHo. 2016 Bgemb godmamaboo Logodmazg-
ammb LobgmdBomrm LOBM3GOL PIObMbME
3000339000 33HMmMd0L — 43, bomenm, 2017
BgmL (0063060-0360L0L BMBOEYTYd0) — 297
BOIH0. 0939 0mLOBNTBOZ00, H™MA 2015-2016
Bemnddo, 9394y60L 3oLAHOO0m BYa0LHG0MY-
09 LOGOHM™M EOBOTOYMMO Gobzo dGOL
71 093, GM®IgMmmogob 1604 Lb3zoOLDbZL Zo-
H93™M00L EObOTOYMO hoobomod Jsbm
939460L dmgomogdggoolb 30g.8 hzgbL dog
890mm dmygzoboma LHOHOLHOZINO BMBO(3Y-
3900 0OLAHIYMHYOL SEMOMHTOL dIDHIYOTMOO-
LO O 8603369MMOBL.

LObgMABomm LOBDM3MOL doOHM30L Fo-
LOYIFMOYLYOMOE O dbdMO 39gobadIgd0L
©oLObYMROE, JOOME B0b FoEOEAIIYMO
6000E00 LOJOOMZ9MMML MOzOHMdOL 2014
BemobL 13 oGO HOL EOEaIoaMadd (#226), ,Lo-
JoOH™M39emmL  LObgmABowm LOBM3GOL do-
6H®30L LHGOHIa00L EOIHZ0EId0L BgLobydY,
HMIgMmOE 89093030 3060806 LOJIgmO LoO-
3060LEHOMLO O JgLOdOdOLO LobymMIBoym
36y90900L 3096 ©O 3gemoLbbImoL bobymaGo-
Qgm LOBM3®OL Fomm30L LHGOHYa0oL 2014-
2018 Bangddo, obY39, 30LO OBLMGEF0HMYdOL
LOTMJIgEO™ 39adoL. dMBOTbYMmo LHGOHY-
3000 ®MObObAdE, LObgMAIBoG™m LOBMZMOL
96H®00060 30OHM30 — gL OG®HOL ,LobgmdBoxym
LOBMZMOL JLOBROMHbMYOOLMODE VOIO3T0MY-
090 mmMboLA00900, OMIMYO0E 3MOEO3L:

1. LOLODLMZO ™ ZMBHEMIL, HOLIOL Obo-

mMOdL, LOZOAIMJ0gdm, M3gMODH0IYm-Lo-
0d906H ™, ©Od39M300 dMIJ3gId90LO
@O Lb3gd M®EaOLBOdBOBFOIMmO JOMOYLb3g-
mymxrob mmboLdogdgdL

2. ombO®Mboobo 3MbhHGHMMOL FMOIML

(d39460L Togbom ZMBHGMEMOL M-
600d090900, LOLOBMZOM 3MbHG MO,
090mdgm  g39Y4690mOb ™MOBOIIGM™M3B-

8 0939.

mmmoY, 99LO3Y J39Yy69030 gobbmd0-
g 9goYmmo OMboLJ0Hd900)

3. Lobgma3Boxym LOBMZGOL doOHrM3dT0
0mboBoeng 3B6ygo9dL IMmGOL MObO3-
FOMIMMOdL  JoobobgmadBoxrmyod-
03 ©0 LOYOMOTMGOOLM EMBIDY.

030LMOD, V3039 OOAaNboMYdddo gobLo-

BM3OHImM0d  LOJOOMZgmMML  LObgMAIBoB™
LOBM3MOL FOOMZOT0 dMBOBOMY PBY9dgOaL®
BY6J(300-0mM30MamM0900, BYIMOMB0IBYINO
30306 MYmMYo0m. 0MB03bYmmoL JobgEo30,
3M0gdH030do, 0OEMY 03300Mm00 J9dmb3939-
00, OHMEaLOE OGLYOPMO 0BBMGAOE00L 30Y-
b9O30@, HMIYI 0O OOOMHIOMIYMO® FYMRO
Jbmamolb dmdogdo. gb 3o gob3dommdgdy-
m0o, 30Mm0MIYOYMO  3OHIamMmooL ymxybol,
3000anmgo0oLY O LOJ30ObmMdOL OBMBO-
0g6OH™Md0m, MO, MO30L bM03, BOOIMOMEIoL
LOTOOMOMEOT(3030 LAH®IIHY®YO0L LOJT0o-
BMd0L bgmoLIgITMYN BOJHMGL. OMLO6OT-
60300, HMI OOHOIMHZOMIM0 303MHO300L Bo-
B600MIAI3 JOgomo BVd0Egd0L FOOA3NL
30M@OIYMMYdY, ,930™M303306L O 93O ™M30L
OMH™MIPH0 969M300L 3ogdM0O69dOL O Fom
6936 LObYMABOBMYOLO® O LOJOGOM3gI ML
dommob dLMEMYooL FgLbobgd JgmobbdgodolL
36g0aoymModoE 0m0bodbo. bymdgztgmng-
00L domom, 3bOMYId0 3OMOYOYMYOOL 0MY9-
096, YacmoMmYod goodobgzommb 306mbog
90360330009, (EF0OIYMOOIYmo  30gcmHO3E00L
ROM3MOm @O P3Obmbm d0g®mo300lL, 0@OT00-
B6om 30g§OHMd0L (HMHIR030630L) BOBOOMI®IY
0OHJMMOLO O ®YoE3nLooL Jgbobgd Tgmo-
6b3g00L  9BagHoobo 083mydnbhHoE00LAZY6
0000MMYMm  MOBOIIOHMIMMOODY, bmmm

9 ©oggbommgdal  dobgogom, LobgemdBoggm bo%q>3x4>ob
30603530 dmboboamg 1BygdgdL BotBmoggbgb: Loge-
Gnggmmb 0bogob Logdgme Ledobabhtrm; Lodotrogg-
ol bobgemdBooym 3[}0({36)0’)5«)360[) boababnﬁm; bogo-
60’:33@&[} 030003300 boao&)boém; bodoémm@mb
bogotrgem Logdgms LoBobolihtrm; Lodotrmggamml ogo-
6obbono boaosobﬁém; bodoém&q@mb onLhogool Lodo-
Gobﬁém; bodoémm@mb 9360303000 o 3@66»@0
30530(:0063?)0[) boSoSoboém; bodoém&g@mb 806330’:[)0
©o 6353?}6)030 6)3[}36[)360[) oo330L boansob(l)é)oo; bogo-
60’:33@&[} 36m3als, 30536)0’:3@0060[)0 o bmeooqraéo
oo330L boaosobd)ém; bodoémm@mb beoogemols 3336-
6930l b03050b(l)<4>m; bodoémagq;mb “’33306’82’3@0
0360@0’)60360@05 odnemgdom  2oodEgomgdnen  So-
6»d, goblbobemgdabs o cnhmemgomms LsdoboldEm.

10 obmenégbnb dqLobgd goobbdgde, gémob 3bt¢m3, bo-
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00039 J9mobbdgdolb 39-16 Igbemo oGob 9M-
ma306M0 dgbLYbYod LOJOOMZgEML dMO3MH M-
00LO®M30L L,LOJOOM3IMMLO O 93O ™M3O330-
®L oML P69d0OHMZME FFbM3MYd 30OMO
©903dnbooLb dgbobgd” Jgmobbadgoob LAY
00930m9396Ho300L 30MMOYOYMMIO0LO. 03 P3o-
60L3bgMO FgMOBbbIgOOLO O ,,6O(330Ma9d0L
36M0b303oL LOmYdzgMd]... , J30bmbm Jo-
3MOE00LMOL dHJIMMOL 30dbom, 3bOMYg00
300mmYg30896  3BOYMAWOBOL, ,d90079domMb
LEOOWO O 9BRIIHI®0 3OHMEIEIYIOJO0 00
3060 ™MO 0096H0R0E0MIO0LY O JLOGOH LM
O MMaobodgdgmo ©oddmybgdol dodbom,
HMIMYo0E 396, 06 39MOM 0300YyMTBOMgd90
LOJOOM3gMML 06 gzcMHM3o3d0MH0L GOMATY-
am0dg 69360 LObymMIBoBRML HdoHMEO0OdY
d9L3MOL, yO®bOL 06 FbM3zMHgoOLOMZOL O-
©39600m 3mmbMm3690L .M 330bmMbM BogamOE0-
OLMOL OOHIMMY, MMM ,LOFJOOMIGMML
30360 (300L 3mMobhozoL

96HM-9hm0o 3603369mmm3060 3GH0MmGMobhg-
H0o“, LOJOOMIINML FMOZOHMOOL FgLOdOTOLO
©OM3960mMgd0mOE3 3060LOBM3EMH."2

2014 BomoL 390ama, HxaMOMBOdbMmO
3000 mgmoom, 9gho 0603369mMmM3060
6000900 0gdbd FoOEadymo. J0MYoYEmo
LOZOBMBAAdMM™  dFHadoL  LOWYd39MbHy,
3060LOBM3GO LOJOGOM3gEMT0  dOOMHYFO-
MmO 3030 306MB0m ZOLOHOMYIGMO M-
600Ld0gdg00 @O 3OMEIEYMId0. 39HIMO,
,00JoOmM39mMmMIn JEbmammo O MJoo-
Jgmdolb 0M3Jmby 30HmO LOTOOHMEHOGMH030
3aM3dMmYMO0L dgLobyd”“ 30bmMbom gobobLo-
BdM3MO J39Y600b JEbmgmmo dI0boLbHEO-
300 @O LOLOJOOMmM™M BoLom 3odg3900L

doém&g@mbo ©, 330063[) 3b603, 336)(03033060[) o
doomn 5336 LobgemdBoazmgal Jméol 336)0030[) ohm3-
&o ﬂsaéanob 6036)0000636&, 2014 Bemolb 27 ogbolo,
36308&3@0, https://matsne.gov.ge/ka/document/

view/2496959 (6sbsbos 25.09.2019).
11 390006b3g30 ,LogoGamggammbs o 936903038060 Jemrols

Usgboémaof:@ 3Bbm36)36 3060 630@30[}00[} dqLobga*,
2010 Bemoab 20 600336360, 363086*3@0. https://matsne.
gov.ge/ka/document/view/12502507publication=0

(6oboboo 25.09.2019)
12 bodoém{m@mb 30003600?)0[) 2013 Bemol 15 8o-

6(‘)0[} #59 coocggbocmgos ,,bodoéoo(;g@mb 30360-
ool b(bé)o(i)aaoob ©33h3039%0L dgLobgd”, 3g-4 3y-
bemo, 3g-2 boBoemo. https://www.matsne.gov.ge/kal
document/view/1874689?publication=0 (656obos
25.09.2019)

30600900 @O JgLOJMHdMM®MJH00. ,3043000°
(30d93900) 6036030 VOGPYL6YOOL ZOMEY-
0madol  dmLGYMAdOL, B3 LObyMABo-
BML 3OOIM BOBOIYO HGOBLSMGHOMYOOL. '
Jbmgmmo  (OmAmadol  Logodm3zgmm™MIn
890Mm300696 o6/ 00ym®mgd0ob 3ObMbO-
gmHo  LoxYJIzmYooL FoMody) oWAMAYLOUL,
0096(0B030MJ00L0 O LOJOOMZIMMOOL
30d93900L, 00939, ®roE3nLOOL 3OHMEIOY-
©®90L dbMGE0gMAdL LOJOO™MZgNM™ML F0bo-
306 LOgagmO LOBNBOLAHGML dogmoEnol Y-
30MOH0096(0."* 0Mb0IoYMO ©Y30MHHO396HO,
300mMbom 3om3omMobLB0byd M F93mb39390-
30, ,30d93900L0 LO®yJIzmOL VWAMHYL6O-
©ob 10 LOTYFOMm EMOL 30EOT0 Oboboo-
3L 3EbmgemoL LOJOOHMZIMEOOL g0dg39d0L
LOZOMbL®.® ghHodMMMaNYMHo gygmbom, H9M-
3060 ,,000Mmhgbd“ gyemoLbImdL ,Lodyocm-
30 Mm0099dh®o 0OLYOPMO, FOaMODd MY
J336M0O0  3OBMBHMINgMgooL, ™m30LYdOL Vb
0m3mYboL EOEAEI6OL...c ob ,obmo ©o-
39600 9603369M™306 ©YdYMYOooL . dm-
6030mMOoEOLb  3odmM3E0bOMg, T93300MM00
3030M010M®M, MHMI QOO  OIMOOOMIOM,
F9LOdmMYogMMOY, J39Y0bodo FYymmo IJEbmy-
mobL 3ob6MB0gMH 0 ymxyzboL Loxzydzmob 3oolL
03mMBYM30 O FLL JWMYOOTMLOMO MMFO-
BmL 3096 OMBOTBYMO WOIJHOL dMAIMAYBY,

0300 LoMOOMOdY

13 Directive 2008/115/EC of The European Parliament
and of The Coucil of 16 December 2008, On Common
Standarts and Procedures in Member States for
Returning lllegalu Staying Third-country nationals,
sec. 3 (5), (English Version) https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=celex%3A32008L0115
(accessed_25.09.2019).

14 bogo®oggemml 306ogob Logdgas dobolhtol 2014
Bemob 6 og30bhmb #588 3&dobgde, ,Logotoggamml
80bogob Log8gms LoBobobhtoml Jogsizoob og3o-
6@)033600[} 90700l o8h303980L 3gbobgd®, 3g-5
dnbemo.  https://police.geffiles/migracia.pdf (bobobos
25.09.2019)

15 bodoémm@mb 3050060 ,,bodoém%@o’fan UBbmgQJmo
©d dmgoemogdgemdol 968dmbyg 306ms LoBstrmmmgatngo
3@6«)3063«)60[) dgLobge”, 2014 Bemob 5 306)00, 51-9
dbemo, ,0" o ,0" §3g31bghgde. hitps://matsne.gov.ge/

ka/document/view/22788067?publication=11 (bsbsbos
25.09.2019)

16 bodoém:m@mb 3000360’)60[) #525 coocoggbocemg-
oo ,,bodoém:m@mqms ibmgemol godgggoal Bglol
©93h30(39%0L dglobgd”, 2014 Bemol 1 b3d0336360,
39-4  8ybemo.  https://matsne.gov.ge/ka/document/
view/24835197publication=0 (6s6obos 25.09.2019)

17 0@36@0330@0 sem., 2006, ,,360336bo@36)o 96303-
@mbg@ont‘)o ggbozmbo®, 1-cmo godm(3. cmdocmabo.
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OOM3I0 9gOH®MIObYML 06 OYImbagL. Jg9-
390, d9LOdMYOogMNL, dLYD ,L,OMIMHYBOTY*
08603y m™39 (06 B9m0E) 30300IL (o0-
603630 390mMmb393900 3MOIH030d0 OOE MY
09300M00). gL 30, ghmobL bz, Logodm39-
ammdo dYymxzo JEbmgmob LOYMZINOME
0MOOMYOYMO JBMYd900LO O MOZOLYJBENY-
0900L EOOM3930L, bmemm Jgmdalb dbMog,
LObYMABo@™M JLOWOMbMgdOL O LOdDMAFO-
Om9oMogo BabmogoL LOGGO®boL TggdabobL
d9LOdMYOMMOOL  (OBHOMYZOMYEOHO® TYM-
B0 JELbMmgmoL  BOGHIMIMOOL, J3gyobodo
yogbob 30d9d900L, 30869000 @O 39adndabL
0603007OMIYOM®MO0L  FOMZOIM0LBNBYOOM)
O0L. 0mMLOB0TBO300, M3 2014 BMOEOL
LOJOOM3gMMTn AMgddgEIOL OOz
303Mobhmo  3odmzmabol gemadHH™MBYMO
3OHMaMOad", GMIgmIoE HOGMPYMOd bLogo-
6O®M39emmL  yzgmo  LOLOBMZGHM-3odHOM0
3396940 @O, 89LOOVBNLOE, V3HMIdHIYDO®
0030 OMYZOMIYNHOE FYMma 306HMO ZOTM-
30m9b0L JgLOdmgdmMMOdL, MY BYIMOM-
6036ycm B69L30  (L,LOJOOMIIMMEOOL JEbm-
gmmob godg3go0Lb Bgbo®) o0GMLYdYmo HZ9bL
0096 gobbomymo Hobobg®o doadL 3o-
®bgzoL 030LMOL EVZO330MHYd0m, MY GOHMI
0M0oL FgLodmyogma, YEbmgmmob 3obmbogho
yoxzbob Lo®ydzmolb 3oL VAMBYIGM30 ©O
00 93060L369mMOL (LOBYIZMOL) ,,0MIMAYBLY,
@OMI0 0O 93Mb3gmMOIL 9OHMIOBHML.

306LOZYM®HOP™M  YIMHOEOMadOL 0dLOLY-
9096 oL YEbmgmado, GMIGEMMO YORLO
0a0mLOIYMBIMM J39406030 b RGO MbL yg-
960L 03 g39y460L LObyMABo@m™m JLOGOHMbM-
900LO @O BaLbMogL. dMbodbym LOZMbMmOL
00006 ™M900m, LOOBHGOILMO gETOB600L Y-
IOOE0IMOo MyL3PYIMOZ0L FOZOMOMOL go-
Bbon3o.

396306000 BYOIGOF0IYMO HYLBYOMOZ0L
,003M0300L dghoL 53-9 dgbemoL 1-cmo BobBo-
mo  0m30mM0obBOBYOL PEbmagmmob godg39o0L
d9LOIMOMMOLL, 07 IJBbMIMOL EOMHY-
60 LOoEGmMbaL PJoboL LOBMFOOMYOTM03 JLO-
BOObMYooLY O BabGmogL, MO30LIROE O
©9OmM3MOH0IYMm BymdommgooL ob gghhaoboolL
BIOIOO30IMO MHgL3dnoemozoLb bbgd 3603369-
mm306 0b6ha®aLAdL", MPYFEO 03039 Fgbemdo

0MHLYOYIO HOBOBYMO FoYMOMadL JEbMamOL
30093bo3madoL 06 OMAY6OL Tgdmbzn3zodo
d0Lo 30MOEO 0bhHIGHILYOOL MOBOIBTOOOMOOL
0J(30MgdMMOOdY LOBMZOOMYOM03 0bHYMY-
LYOMOB6. FgLOdOAOLOE, OYEFOIdIIMOY, ™MD
0MLAYdMOEYL ToMmOMO LObYEIBOBMYdG030
06(a®oLO JEbmgmoL J39Yb0Ob ZoLOTZdO-
3M90mOE. dLY39, 3603369MMMZ30600 3OGMHONY-
MO 30303MMM ,L,0MOMMHFOMIYO0 30z3MHO300LO
O 3MBHMOobEOL BobdoMAag dGIMMOL
3963069 LOLEHYTOLMOL. dMBNTBIYEO LOLEHY-
00 LOZYMOE MOZT0 VGO M0OBYOL HBMIZbIY O
LOYOMOTMGOLM BDMTYOL.

9H®M367m BMAJOL 30933M36900:

e LOLODMZO™M ZMbHG MM ZgMHadvboolL
LOYEMOTMGOOLM dYOM3MEHIOT0;

e LOLOBMZOM 3MBbHG MO LOM3060adM
3030OHMIYMYo0m;

e Q}IOIOHOMYG 3mmoooL, bobgmadbo-
@M LOMOEMOEOMm doMadLbyd O ®g-
©IOHOMIG LOOOFM VEINBOLHGOE0OL
mMH0L MO60FIGMAIMMO0L  Lbgoo-
Lb3o @WMMIgd0, oLYMO, HMFZMOOEOO
9gOHOMOMO30 dodmdogdd. b3y, 3m-
moEooLd O LOOOFM EOBOYMRBOL
IOHOMOMO30 396h®9d0;

e QIOIOHOMIMHo 3MmMoE0oL, BYHEIOHO-
amy®0o 3H08060MIYMO0 3ME0iE00LO O
JB9d0dmbomo LobygMIBo@™ MObO-
3a0Md0L 3o mO 309® 9BIIHIM0 3o-
9mdngoo O 30000MH7d0L 06OMNOBO;

o OMOMYZOIMIPMH0 303MO300L, ZMBHGO-
0000LO @O 3JLRO3ZL EOBOTOYMMO
LOYMYOBOMO 369900mOImE0bo
0boM0H0, OMomygaomyMo 30gMHo300L
0BOEMOBOLO O 3MmmMoMozoL 395HEOL,
RIOIOOMIYOH0 3Mmmo3o0L, 30330
0LY O WHMIFOMMMNO BIPIOVIYMO
ogobob, godmdogdol WG omydo
LOALOLYMOL, BIOIOOMIYOO LOOOFM
LOBLOLYOHOLO O LOROIGYM YOMOY-
HOMOOMO LEBLOLYGOL dMBOBoMym-
000."8

18 Federal Ministry of the Interior, Building and Commu-
niy, (English Version) https://www.bmi.bund.de/EN/
topics/migration/illegal-entryl/illegal-entry-node.html
(accessed 25.05.2019)
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bmemm, o3 8990900 LOYO®OTMGOLM
Bm™M3goL, 3Om 30937M36900:

e QIOIOHOMI®0O 3MIMOE00L MRBROEMId0
Obm®(309mM9096 MEIbG0Z3 O dMOZ0-
mMIb®03 340OM MOBOITIOHMIMMOOL
»030M300 LOLODMZO ™M O LOBO3GM™
©0(330L LOOExbHMLMOB®, 93BIM30330-
®ob 6936 J394690LY O 03 J39yb690-
MO0, OMIMY003 BoMIMOaI6906 0Mo-
mMYa3OMmIYGH 303MHO6HMO BOHIMIMO0L
BYomOH™MUL, 06 LOHEGOBDOHM IHIROBUL;

e J9LOOOIOL LOALOLYHYOMOD WYYHO-
MO0 3300l MObOITOMIMMOO
99bmdgmo  g3946900L g mMOMO030
LOBOHBIMM F3IRJO0L Lobom;

o MOBOITOMIMMOO 93M™M30L LO3mMo-
30 domgomOD;

o MObOITOMAMMOd  LOYOMOTMGOOLM
LOZMEMOE0M dOMYOMO6."°

hgbgmaol GgL3Yomozodo JEbmgemolL oE-
3060LEHGOFOYM 30dy3900L, ,hHagbgmalb GyL-
3300300 HIOoHMG00dg JEbmogmmd  o0-
BoMHmoO0L  JgLobgd oghob” (,aEbmgmmo
0gho*) LO®WYJZ3gMdY, SMEOENY dbm®3o-
madL. 03039 0ghob 118-9 dgbemobL 1-amo Bo-
Boamolb MObob3vE, ,03060LHGOE0YMO Zo-
d3900 303907m00, MHMamMMmHE LobgmIBoBmML
HaOoHm®00dg JsbmgmoL ymxybob ZowobL
396y39ho @O 3Mb3MgbHgcmo 39H0om@OL 3ob-
LOBM3MO, HMIMOL FOBTOZMMOOT03, JEbm-
9gmb  g39940b0do dgLgmo g3MHdomadd. 00
890mbgn30d0 30, HMEO OOLYOMOL EOLOOY-
™Yoo GoLZo, HMI JEbmamobL g39yobodo
y4oxbo 36033690mm306 LoxmdmbyL JgygaboL
bgmIndz3agmo  LObgMABoBMYdOL  LOBM-
300mgoMhog BaLbMHogLd O JLOGWOMbMYdOU,
JbmamL  bgm39333Mmgmo  LObyMIBogwm-
9000 (39639600 HMBO) HaOOHMG0OdY THL3-
mMOB3 93MHdomgdo~.

LOZBOME B3OEE O3MIOMZ9dL VBgLYOL HY-
by®mo 3O6MBIAMIOMMOO J394ob0odo Jgbamo-
LOWOE EOZO3T0MYO0m 03 JYEbMIMMOMZ0U,
6OMmIMIo0E3 93946006 04696 30d93907(mb60
LObYMBBORWM JLOWOMbMOOLY O LOdMFO-
OMmYo6H030 Bab®ogoLom3oL bogwdmbob dgd-
3600L dMH030m. 39OHIMO, ,aEbMIMMO dgHoL*

19 ogag.

119-9 33bmobL 1-gmo BOBomom, 3obLOBMI®Y-
mM0o  J39yobodo  3gLammolL  dvgMdomge 10
Bomob 3o@om 03 JbmaommomzolL, MGmIgm-
00 yoxybo gagyoboLb bhododhmcmoodg LOBR®-
mbgL 3g4360L LObYEMIBOGW® JLOWOMbMHdOL.
0LOBo 0yYygb9096 JdOMOEMOM03 TIMHMOHOL
3mmMoh0gyco  30d65d0LOMZ0L, dbMG®(0Y-
mM9096 gogm9ogoL, MGmImMgoo3 LoxgdHmbglL
390600 ©Y3M3GoHogmo LobgmIBogmL LO-
R}YIZ3MaoL OO HYGOHMEO0IYE FMMOSEMOOUL.
00939, MY30 OGOLYHOMOL LOWIYIZMNO60 BHOLZO
000LY, HM3 JYEbmgmo LOoBOMbaL TgygaboL
LOBMZOOMYOH03 BYLEAHOZL OB LODMIOOMYO-
603 30603E30L. 3gOHIMEO, OOZOIOYMNOS
09d0d9 @O0300900m, 06 LOLHHTOHOIYMOE M-
393L O 0O SLGYMYOL LOLOTIGOMEMML Vb
0ANBboLAHGOBEOYM oOBY39H0YdYOL.%°
oG 399bgdo 939yobodo dgbamab 5 Bano-
0b 03MHJOM30L, 030 ZOM3OMOLBNDbYOPMOO
oLbgom 390mb3939030, HMEO LOLOBMIG™M ©b
0000OMO0L B7703900L 3MEHGMMOL 3G M-
39L30 VMAMABEYdY, OHMI YIELMImo 0Y9g69dL
4omod 06 LLb3OLO 30MHOEMO0L EVIOOLHYMY-
00 EM3YIIoHOE0L, dbY3Y, dbMGEYMY-
oL BGOM30m LOGFOOEMOOL FgLood30LO BYdO-
O“m30L 3oMady; 3960 dOLAHYMIOL LOBMZMOL
33900L 3mMOE00L FMMbMm3boL LOo®WYJzgmm-
99; BOOIYMOE 3390L 06 FEOMMOL, FOEIM-
33900mL  LobgMABowm LOBMZOMO; 339ML
LObyMABo@W™M LOBMZOML 650003096 VOE0-
oL, 3oMEO LOLOBMZOM-30dd3900 3YbJHo-
LO; YEL®IML OO JggdmM0d EOTOFIMOJOMOE
©O03MH3063ML oL WOIHO, OMT JOOMBOYHOE
00ymxygdd bgemdndzzmagmo LbobgmaIBoxrmy-
00L (3963960L DMBO) HhgdohMG®H0Odg 30D0L go-
939, 06 3M3mY3000bo 30d0L Loxydzgm-
99. ®oE J99bgdo 3-60ob v3Mdom3oL, 030
30m30moLB0byOYMOL 0Lgm F93mMb3939030,
0y 300939000 ©OJ308YO0MIOYMO  JEbm™-
gm0 94399o60do 03ymxgoo LOIZHBOZO™m M-
3390906Mh0oL 3o®ydy, 303bgEO30® 030LY, HMI
0 oohRbEO dLIMO JWIJOL; MY JEbMmImO
®Hhooo J399yobodo dobL bgmom oGLYdYMmO

20 Act No. 326/1999 Coll.,, On the Residence of Aliens
in the Territory of the Czech Republic, sec.119

(1). (English  Version) http://ilo.org/dyn/natlex/
natlex4.detail?p_lang=en&p_isn=72751&p
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21 Act No. 326/1999 Coll., On the Residence of Aliens
in the Territory of the Czech Republic, sec.119
(1). (English  Version) http://ilo.org/dyn/natlex/
natlex4.detail?p_lang=en&p_isn=72751&p
country=CZE&p_count=261 (accessed 05.05.2019)
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23 Act No. 326/1999 Coll., On the Residence of Aliens
in the Territory of the Czech Republic, sec.119a
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country=CZE&p_count=261 (accessed 25.05.2019)
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RESUME

The study provides a detailed overview and analysis of the the-
oretical and practical problematic issues concerning legal liability of
foreigners and stateless persons within the territory of the country. The
article deals with the positive aspects of Integrated Border Manage-
ment System, as well as with the issues that need further clarification.
The author is concerned about one of the following issues — despite
the existence of four-level control mechanism of the state border, the
foreigners actually have the opportunity to legally reside in the country
after the expiration of their legal grounds and continue living illegally.
According to the author, the record in Georgian legislation is imperfect,
which refers to the expulsion of an immigrant from the country by the
authorized official after discovery of the relevant basis. The abovemen-
tioned issues are considered one of the most pressing topics for the
present democratic international community — along with the issues
regarding state security and public order.

In conclusion, the author offers some recommendations with regard
to possible amendments in order to implement the aforementioned di-
rection in the current legislation.
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39330000 bLogtOdmE0bm 16039(boAgHOL COIHIEVbHN

0boonb dobofnody
39330b00b bLogtOIME0b 16039bOMIHOL COMGHIEbHN.

bAd306dM bLOOY33B0: gguMymo bogodmdogdm dmgddgadado,
bodmbgmam oubodoymo, godmdogdo

ddbadol™0

LOJOOM39eMML LOLLEMOL LOFOGHHEMOL LEOZGMEgLM 3M9JLOL
2014 Bemob 01 0330LH®L 33EOMYO0m, M39MODHOI LOTIHOOH™
0MmboLJNYdOMO FOT3gyemo LObggdo, HMAIMYdLOE 0Mm3omMmOoLBO-
6900 ,m39MOMH0IYIm LOIJgOO M LOJF0ObMdOL TgLobgd* 3obmboa,
3039000 @O oonboiEgmo LobbMAL LOFOGHMMOL LOSGHMEFHLM
3mgdLdo.

OOMabEOamoom, LOLbEMOL LOFOGHOEOL  LOSOHMEILM M-
@99LoL XVI1 mO30 IMMOOB6OE gMIMOS BWOGOIYIO LOZOIMINYOM
0mgadgmadqd0L LobgadL, 3G06(30390L, Hobho®gooL BabLY @O LO-
®}YJIzmgdL. bobbmAEL LOJIGMEOL LOSOHMEILM 3MmagdLoL 1433-9
dgbmob dgmeg 6o6omobL 0 §39379069hHo 3obLOBM3MOZL BOGOIYIO
LOZOIMJNgOM AMIPFYY09d0L oTMYnbgo0L LOWYIZ3MYoL. BYIM-
0MB03bYMO 316ghom, BOGOIYo LOFZOIMJI0goM MI3YEIO9d0 dg-
00 gdd HoHOOOAL, MY 3odmMd0gdd o6 LELbEMOLLOTOGHMMYdGH 030
©93060 bm®E09MOYod dobdMmob 3dndg ob/O dobLOZYINMYOIMOm

090036 0d 30740d9MH0dy, M0bom0b doboMmody
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00039 ©oboTymobL hogboL Boghdg. oL dLY3Y
0dmgg3o 00 dgbmadol LEI HOTMBOMZOMVU,
OMAJMMO  dodmdogdobol, (3MB3MHgbhymmo
306900L  LoLbENOLLOTOG MEgdoMH030 ©I3-
60LOL) BOGOIYMO LOZOIMJNYOM dMJ3YOI0Y-
00 3900900 HoHO®OEAL. 03 HOTMBOMZOMT0
0600 LOYOO®O LOBMbYMIMm EOBOTOYMHd-
89. J9LOOVANLOE, WOOIYMmO LOZOTMINYOM
0mJogmadd 390dmmgoo HhohoMmal dbmmm
306dGOb 8dndy 06 FObLOIYMGYd0m ddndg Lo-
dmbgmgm ©O60dogmobL HoboLb Boghgody.

1. BIMIMO bBdI3MdNIBM
d(MJad®@3ao6d00 - 6M33B0VY
Jotndat™0 bOLLOL
bLIFIMOICMOL bA3MMBAL(M
d06(M63M@I4MMBdNOLOI3NL

2010 Bemob 01 ™mghm3dgcOL, dogmodo 3g-
30000 LOJOOMZgEM™ML LOLLMOL LOTOGOMHMOL
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3OHME9LA0, M39OOHOYM-LOTIGOOH™M MMBAL-
d0goomo (303930 LObYGdO OOGOMNOLO.

09096009 ™3980, ,BOGIMO LOFZOIMINY-
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LE 3MIJLOLOB FIO 30©I3 VIMITIVIO0IDY,
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9L 0BLHOOIHO 33IO3 LOJOOMZgMM™ML LOL-
bemol LOEBOGHMEMOL LOSOHMEILM 30b6MbIHd-
ammO0L MGFOL6YMO BOBoMO bEyodd. 39GHIM,
™M39MoH0m-bOddgdem LOJFNObMOOL TgLo-
b9d LOJOOMZYML FOBMBOEOL, LOLbEMOL LO-
80OHMEOL LOSOHMELM 3MOIJLT0 FOOOZ0EO
9900930 0mgdogad9o0:

e DLOHYMIBMBMm LOPIG®OL BOGOHYMO do-
4a60o@ad0 @O HOBgMo, 0bxmym®3o30obL
dmbLbO O BogLOENO 3033063a003Y-
Mmmo0L 0ObOEOL

e 3mA307hacymo LOLHYBEOL O, ©d
30b60m, 3Ma30xhadm  Lobhg3odo
39LodOdOLO 3IMAGOTYMO POGOPYL39-
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mob gmbhGdmmo

e @WIOYMO 3009M @O OY0MHOBYMO,
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b0 M3omyymob 936960 HaJo03y-
60 LOTYOEY0900M.

LoLbMOL LOJOGOMAOL LO3GMEILEO M-

©99Ld0, 03 y3060L3bgIO 33eMOEMYd0L oMo~
mMYMI®OE, dgLOdO30LO (3MOEMYod dobbm-
MHE0IMEOO MOZ00  M39MOH0YM-LOJgoH™
3O6MBAadMmmMddTa, LOOE gb 3MB3IGMHY-
Mo m™MboLJd090900 3oJggdoEo.

00039 @OHML, 33O3 doMddad bogohma9-
anmb 1999 Bmob 3obmbo ,m39MmobhoIgm-bo-
0d90Hm  mmBoLJdogdomo TgLobyd®, LOOE
3960Mhbo  ™M3gMobHogmm-boddgdhm M-
60LdogdomO 11 Loby.

30©9JLOL MOZEO30MZIM HIJLHT0, Bo-
Ogmo  LOZOIMJNGOMm AMIPTJY09d0 (3039
MO30Q@ 0ym Jghobomo, bmenm dmgdgogool
09009300 dM3M39073m™m0 0b@MEIOE00L OG-
6mo0d0, OE30L boMy, Jgbodmagdgmo 0ym,
LOLOBOGOMML 309 BOBOLOLOIOGO MMM
LObEMTOVAEY TdOIOIMoYm. LO3OOBMbHE,
©OB3OL  goohbEO LOZOTMBOIMOLM YBMY-
00, LOJaoL OOLAdOMO dobbom3zaLOL, LOLODJO-
HommIo BoMgoagnbd gbhmo 3H30E03mado,
oG 3mMB06oOMAI39 3bOOHOLMZ0L BobOLEOG
0 3Jmbo oEbmdommo. gL, doM3399mBo-
MO, 00MObLOL EOE3OL gaLOLYOJOM@O.

596 30093 domodo dgLgmodEY, JObM6-
0909mad LOLbENOL LOJOGOIEOL LO3GM(39-
LO 3MEIFLOOB VTMOMM BOOYIMO LOZOIM-
dogom dmdogmadgdn, MmoOE, 3MOJH03uMmMO,
™M39M0h0Ym-bO3dgOoOH™M MOMBOLANYdYOOL hHo-
dmMBbOmM3OML 039ME®YOO O 08 J3ob0oL3ZbY-
a0 BOGMIOH0IYMO 0gHom, JgLododobo 30H69-
00L 30mB30 LOZLYOdOm TgLOJMYOgIMO DYM.

8900am™m330, ©O(3E30LM30L LOZOIMINYOM
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RESUME

The present article analyzes the necessity of applying covert inves-
tigative activities to all categories of official misconducts. It addresses
to all types of covert investigative activities which are mostly used in
the course of investigation of official misconducts. The article further
discusses domestic and international legal tools and practices of using
covert investigative activities. The author draws considerable attention
to the applicable standards of covert investigative activities and sug-
gests recommendations in this respect, which protect the interests of
individuals and that of investigation. Although, application of covert in-
vestigative activities poses potential threat to human rights, on the oth-
er hand, the interest of an ffective investigation of official misconducts
is an essential element of crime prevention and the rule of law.
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9L LOBOMEgLM JOBMBAYOMMBOT0

33069 33momagdoL dghobo
e LobbmMOL LOJIGOMOL  LO3HMEILM

3M979L0 OEa96L, HMA BOLOTOO M M-
00L MOMOOBY FMBAOLMZOL Jgz0mbgoL
©oL3Y Jgbodmmgdgmod FbmMME 00
890mbgn3030, OHMEaLYOE gL Logo®dmo
aoLbo LOBEOMMBOL TgLOIMBIHOMO,
MmIYoE3O doM33939MM00, MO WMGIm
bgdd 030L godmMAZo, 030m O3EY-
6o OmMBAadd AmMBAOL LOBOMMOD.
30O mMLOTZYMId0L LOLHYIOL dMBO-
HOG®0baoLb LOWYI3Mdy Tgagbommo
0b630M0d900 EboYymxL, GmI bdod
890mbgn30d0, gL BoLbo LOZIOMEO dM-
HOHOO 0MoL 3odmygbgoygmo Hmam-
OHE 06HOMEYo0L, 0L OE30L dboMobL
0096. coxogdLo®Eo Jgombzgzo, M-
©@9LOE d3MIOdHo TMB3IOL H3gbgo0L
©oLgMgohoiEoob dodbom 3oL Bo-
LOBOOOMMBODY O39MOMYOEO, BM-
90mo3  3Mb3modhIe  8gdmbgzgzodo
3003 30 30O3MBAIOMES. 39H0E,
06HOMEOAdOL 3bo®olb FbGHoEOL FMb-
@0 dmB30LOM30L 030L bOdZOLAY, OMAJ
d0L 00306 m BOOHIMYOO ZMb3MY-
Hyemo LobbmOL LOFOGOMOL LOJDY.
LBMGgE vdoh™md, h3gb T0a30hb0Y,
®m3 3mBA0L BOLOFOOMENMOOL LOZ0-
Mbo 06 Y6O 3obaL LOELOTOOMMMMBY
aLEIMMOOL LOZOBO O LOLY®ZgE0Y,
9L IBDYOHB39MYymBom 0gboLb dmgdgo
Bm®Igd0mO3.
33ma30L EOLOLGYMDL, a3LYOL V3Mb03T-
bmm, ™A dobgo30 HYdmm dMBGH oo
36OHMOMY3q00LY, LOJOOM3gM™MA LOIZFOME
domom ©OmbYdbg Tgdemm ogombgzol LGY-
MO dbomo Babob 033MgagbhoMdo, MO,
LOOMMM™M F03T0, JOIME 3MDOHOIOHOE® O0-
LOLYOO FOOHMHMALOFIMYdOL LOLHIOLO O
LOLLbEMOL LOBOGOMOMBOGIMIdOL 3O M(39LOL
LOBOMMOOLY O IBJIHIOMOODY.

BOHOOMO6 ©ooLOdndy
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(303060330em0 3., 2013. LOLYEMIBOBRMLO O LOJIGOMEOL dmyo-
@0 oLHM®0O, FOIMI(3YIMMOY ,,39M0E0060%, MdoMaLo
©93006mH03300m0 3., 2009. O30mb30L MOLVIJOO™MIY FOHMOMY-
3900 LOLLEOLLOTOOMOMBIGOIMY00T0 O 3E0T0BOLENOH0Z0T0.
@obLYOHOE00,3M0a3MM HMddJodob bobgemmonb ybogzadLbohgHoL
09MH00IYM0 BOIYMOHIH0. MOOMObLO

0Mydobo ©.3., hbgodg g., 2014. 0®@3M30HoMHgdd Lobbemob LOdo-
6HOmobL 3OMELA0 JOOMZaMo 0IMHOLEHYO0LOMZ0L, B39O0,
®o0mobo
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36O ™m(39L30, MmdoMOLO

JINM — EYIMIOOH0IMO 06LHOHIYHIO0LO O OVOTNOBOL JRBMY-
09000L d09Mm, 2014. LOLOTOG MM 3OMEILOL dMBOHMEO0baOL
0630M0d0 — LOJOOMZgMM, 30MTOZ0

dommoggmodg ., mydobodgzomo g., 2017. 7g®Mbomo do-
OHOMALOFIMIOO O JObMBO, OGMOZ0MHO30MH0 (06H0d0) Bh30(39-
09 gd900L 3603369MMdO JOOMIYMO O LOYGOMOTMGOLM LOL-
bmob LOEJIGOMMOL 3GBMEgLOL Bobggom, #1(53)
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RULES ACCORDINGTO
MODERN GEORGIAN LAW
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RESUME

The research discusses the procedure of withess examination and
importance of witnesses in criminal proceedings. The article compre-
hensively analyzes witness questioning and examination procedures.
The author suggests practical recommendations to be considered in
the process of withess examination. The paper includes critical evalua-
tion of the procedural code and the authors’s recommendations for the
purposes of improving system.
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LO3MMBIL( 3J)OBbAJBO:
do®MO)3L0FILJBNL
350b(M®MBNATJ00

003 3GM3IOMMOL
QOL3MIBNIT2MBO

0bbo gomomodzomo

bodotoenob comghmo,

bogotmg9cnmb bodotEoo®gmb 6dncoo vbotro
306239¢060009090m0b bobgenmdnl Jotr0 0o ¥60396bohgHob
00200000 90NCN0 obE0MIONCN0 FE9bmM0,

95630b ¥60396b0ohgdob 3Bm9bG0

bLA3306dM LOMY33BN: bodthmizgbm dgmobbdgoo,
domomadbogymmagdy, 3MhmaythmmMob obaMmaionmmoo

ddbada®0
badMmi3gLbm dgomobbdgoob dodmbomzgo
bodoMomzgmmdo

MOb0IgOMH ™39 LOLbMOL LOTOGMOL 3GOMEHLA0 LEGOXO do-
GOmMALOFYMIS0L 3G0B6(3030L GJOMOBOE00L FJI3OE, OJH0I-
GO 3330060900 OHFJOOIOPMO LOFOOMOMBOMIMYdS — 9.6.
LOBMO@0 LOLOTOGHOMML 0bLHOHYHO. LO3OMEaLM TgmObbagdY
0oL 06LHODHYDHO, OMIGEOE 0da30 LOLOFOOMENML d0g® LOJIOL
0G®HLYOdOMO gobbomzolL goMadg 3od03HYybyogEmo 3ob6OHYHBOL ZOIM-
Ho60L gLOIMYOMMOOL O F0LO FMOZOMNO J30EHOHYLMOO 0L OGOV,
6OM3 030 30OMMALOFYMIOOL LEMO FObbME®(309MgdOL HBYMOL
bombL. 0MB0I6YM3Id 06LAHODHYH3O LOJOIOMZGMMT0 BOOHOMEO O-
03330060 030MO OO 09OH0LAHMO 3G0ho3oL dolxbaEo30@, dgdm-
M960L EMOEOL LOLbMOL LOFdGMEOL LOJ3gadoL HIGOZMLM-
0030 0760 godmygbgdogmo. LEZGMEGLM FOMH0EYO0L CHIOMOYOMOY,

0660 gomo@odzomo
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omam 10 Bemob gobdozmmddd0n, MOBEOMOL
0dOEOIOMEOO O 30JLOFOMIYG FoHZHBYOTML
2013 BgabL 300mB0o, mPy33o 2014 Boemb, Logdg-
900L AMEMOO6 BHOMEIOEMOOLMOD FJODYO0m,
LOSOMEILM FgmObbIgdOL FOTMY9badd 8339
00O J9930600. 3gOHdm, LHOHOLHOZIMO
dmbo399900m, 2007 Bomb, 30039tm0 06LEHO-
6300L LOLOFIGMEMYdOL d0gE 3odd3HYy6Y-
09m0  dobohgbol godmbobom gobbommymo
LOLbEMOL LOFOGMMOL LOY9900EOL LOSGM-
39Lm  FgMOBL3go0m EOLEYMEOO LOJIGMO
LOYOOM HOMOIObMOOL 48,1%, 2008 BgmmbL —
52,2%, 2009 69¢emLb —58,2%, 2010 6gemL —80,2%,
2011 BgamL — 87,5%, 2012 Bgemb — 87,8%, 2013
BaembL — 89,1%, 2014 6gembL — 69,7%, 2015 By
— 63,7%, 2016 BgmbL — 62,5%, 2017 BgmbL 3o
LOSOMEILM TJMOBLTYOgdom OLEGYMHdH
LOFOYMO CWVMEIOEMOO 33MOZ FOOBOOOO O
69,6% 99003060, bommm 2018 6gemb 30 65,9%."

LOSOMEILM  FgMOBLIYOOLMOL  VOZO3-
d06900m, 0gcmHoLHYOL TFmGoL ymzgmmaaL
0MHLAdMOEO  dobLLZOZdIMO  3MHOENdO.
Bdmao 9oL EOEYOOMO ORBOLYdO @O LO-
39006 3mdoE0oL 03H30390O 0dom, ™M
LO3OMEgLM TgMObbIgdd FOOHHMALOFYINY-
00L LOLEHYIOL JJTO ™ LEGOORLY O 9BIIDHo-
obL bEoL, M3MbYbHYOL 3o doohboom, ™I

9L 960600393900 LOLLMOL LOTOOMMOL
3OME9LOL BoAYz306 3M06EN370L — DOYO-
3L dboGmHgmo F9300HGO0MMOdLO O MOBO-
LBEMGOYBREYO0OBMOOL  (LLL3.09-9 dybmo),
0GOHOMOAdYOL LOTOIGMIOObO 3O ME9LOLY
@O LBEGOOVYO FOOMHMALOFYMHIOL JBRMHOOL
(LLLZ.09-83beM0), MIYIEO B™MZO LOSOHMELM
d9006b3gd0L 30BOBTGEMBOMMOOL 3ombzoL
7398 300633 0Y49690L, GHOEaV6 300HBY3L, B™MID
030 596O™3b0® 0O LFOL VI6OFOZ39L O dT0m
133m909mymxiL LoLFJMOL 30HOOUL.

LOYOMOTMGHOLM OLHMG® OO dodmbom-
30, ®mAgmoE dLOLOZL LO3GMEgLM Fgmo-
6bdgoab dodomoo 3M0b(03900L gm9dg-
B6(hgoL:

0Mb0dbymmo  0bLhodgho Bo®ToDHgoom
R}Y6JE0MB0MmY0oL IGMO30m g3gyobodo, GMm-
09m03 9O m30bgmoLELL 3obLbZVZYdO OIM-
3mMHE LEFOOOIMYOM030 890330OJMO0M,
0Ly dMgogEO 3OBMBIIPOMMO0M. 30g.: 033,
ohom0o, LO®OBagmO, gLEHMBYMO, OMHFY-
BH06O, 3060V, dPYMIOMIMO, 0BOMIMO ©O
0.8., ®oE3 90L 9gBIIHIO™MOOL JLZOBL bodL.
LOOBHYDGLMO, BM®MT LOLbMOL LOTOGHMEOL
LOgAgMO 90-95 % LO3OMEYL FgMOBLIdOMm
LOIYEJOO, bOm®m 93dH™M30L J3gybgodo gL
90h396909m0, LOTYOMMO, 25 % — 00.2 dMLO-

I 06L&S6600L LOSLSBSOIRMIBOL 800G LIIGMGILM 300568300 3SEBON TN 1LHIICT>BI

2018 Fgeo 2017 Goemo %
33V E0
by | 360 | wpy | e W) Yoo
Fpobgemo Ladboggler BymaBbdpddo:

e 56 b 30693 6483 | 6978 | 5970 | 6414 | 36%~m | 8.6%-or

Qoma as5boragab 36d) s o
s6ligoma 236bogm 3183 | 3860 | 3520 | a3z | 2:6%om | Gd%om
i ] Bogezgdo | Bogemplo
a33@abogmos as6aBgo Laddmglo 0573 | 10750 | 9355 403 2% | 3.3%-00

dho 3o
sélpoma abbomgols 363y Bppeligemo 95 98 130 g | 269%0 | 29,5%-
Lo JBppPoest amdérabios 3G spdadnéab s "y

1 http://www.supremecourt.ge/statistics

2 omEos 3., boaémo‘c’imé)obm boaﬂusoaéo ‘53650@0,
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60360300 0L @WogHoE, H™MI XX LOY3YboL 3g-
MMy 60bg3MH0EO6 domodL 03MgdL LobbemobL
LOTOOMOMBOGOIMYO0L LOGOIMOTMEHOLM-LO-
30OHMMYOM030 60100303000 3O ME9LO.3

L,LOgMm™ (Common Law) @o H®3obm-39-

63063m0 LOJOGOMMOL (Roman Law) LoOLHY-
d0L  dagybgdo obEobagdb LOZOOMBIYIMM™
(33MoMadL, GMIgMMMO dMO30M0 d0dObo
3096MmL L,0O30000L JBRMGOOMO LOYMZHM-
MOM ©Y3MOMO300md (Universal Declaration
of Human Rights) @0 0@©000060L Jgymy-
00MO @O JOMHOMOO MOZ0LYBNIOOMO O-
330L (Convention for the Protection of Human
Rights and Fundamental Freedoms) g36™30L
3M03906(3000 0MOOMYOYIMO BPYOOIGbHY&E0
IBMId900L HJOMOdO3E00L 3OHMEIIOIM™O
003939603000 9O M369m MBYdY™.

e 1633 Bgmb, gomomgm gomomyolL
“600bo 06330D0(30038” ym39gm 3306 9-
M0 9mbobogodol xLOM3IY69d0L 3o-
mb3oLY O 3M3gMHbozoL LBO3MIOOL
J06OYOBOL BOE3MOE, F06O30H0IO™-
00 3990 O.

e 1931 BgmbL, (3bmoom3o 3obaLbhHgcMao
OM 303mMbY3 MO30 OIBOTO39 (6™
300LOLOYdOL EVJOMZddn O J30-
©-60b9306M0 BmMom ®O30LYIRBRMJOOL
0M339mO 309LOFO dIMIOHGIVLOL (30-
bgd0. 4369060300, M™MI LLZ3L, JTROH™
00039 06OHOMEYd900L BoMagboL LO-
RGObOL gomzomobBobyoom, ©da30-
0 0M006MHgdd 0d7rmadomo Bod0F0 0Ym
30L0 BbGH0EOG.

e 1969 Bgmb, $900L g ®Hg0d, LOLOG-
30MMm  306oHYbOL  dLOEOMHOMOE,
MOZ0 ©OIBOTOZ9 (36M B Hob cny-
096 306300 333eMogmmMO0d0, GHobL 3g-
39303 LOLOBOOMMMA oL 99 Bemom
MO30LIBRIYO0L OM3Z9MO F0JLOFO.

e 1973 Bmob ™mghma3dgc®HTo, 039MH030L
3996mgogmo dhohadolb 39-9 30(39-3-

boBémegbm 39006b3g30L 0bbhodnho bodo(‘)mm@mao
- 805300’:06360[} 9003900 ©d 336)[}33{1@03360, oo 2015,
98.

3 356530dg (0., Lodgbogrem emBoms 3Egdnemo, Log-
G0odmerobe bodotmmobs o do6mgol Jotromem-o-
60606‘3@0 350336b003¢o, boBémegbm dgoobbdgos —
398mp30egds o 360ghogs, ¢. Il os. 2010, 167.

4 odgq, 167-168.

900096 L3OGOHM MHgMOMG dvabogLL
BoMH03069L dGOMEOYOd MOMMOMY-
o gdom goobLoboyooL Odom3z0-
LO O ZoAMdomzodo (306 396 Jgd-
mm 1967 Byemb 29.500 033 mmocHob
MEYbMO0m 30MmgdYmo 39amLOZEOL
©@OLOOYMY0V). L3OB M MYMOME dabo-
30 LOGAOL (BOOMEHdYO0L) OBboEM3O
LOLOTOOOMMAn 06 TMOLYMZ0. M-
LOMMEBYMOo ddodg LOLEYMOL Bo-
(33Mo@, LO3GMEgLM  TgmobbadgodolL
390930@, LOLOAOOMHMMA 0830 OOFO-
030 10.000 033 @mmoMom o Lodo
Banom mo30LYIBRMYS0L dMIZIMO 30Y-
LOFO, OMTYJMOE 30OMIOMO® HOYMZO-
m9L O, O MJAS Y6, JgmobbIgooL
9OHM-9OmM0 306H MO0 30LO FOEOOAMTO
04m 30(39-3M9D0096¢H0L 3MLAHOEO.

MmObodgOedm3g LO3GOMEgLM Jgmobbdg-
00L 06LHOHYHOL LOFIMOMMMO VgEm030L Ig-
96OH®Mogmo  dHohaoo, LOEOE LO3GHMEgLM
39m0bbdgdd 3oMHzgmo 1900 Bgemb Fgdm-
0maL, bommm @mygobmzoL, ga®dm3ol IGo-
30 9394060303 BoMAohHgo0m 3MJIgEoUL.
LOZOBMBAYOMM™M EMBbYdg 03 0bLHOHYDHOL
©93mMod9bhoMgod IMmbEo 3oL TJ93Ya, MOQ3
d0Lo godmygbgdooL FOTMEOOMYOd Y339 ©O-
3hmaomo oym 3Mogdhozodo. ©33-d0, OMIO-
LOMZOL, ,dMOMOL dMOOMYdODdY oM0a3g00L"
adom goobyzghoem LOgdgmo bi3gOHomo
Bomo 90%-L JHMMOYOL. LOSOMELM Fgmo-
6b3900L LOZOBMBIIPOM™M MYZIMOMHHOOMO
@0 30L0 godmygbgdol 3MHOIHOZHMO MO30LY-
09690900m, 9OM3OBYMOLOZOL gobLbgv3wY-
00 039M037Mm0 O 93mm37mo LobbMAL Lo-
30OHMMOL LOSOMEBILM FOBMBIYIMMOYdO.
033-30 03 0bLAHOHYHL F0dOOHMO396 LOLLMOL
LOFOOMOL LOFFGMO LEMOWO ZOBbOM30LO
@O bLObyMIBomm GaLYMLYdOL EOBME330L
000600  (93MBMB03xM0  MZOMLOBGHOLOM),
00939 00 LOBMZOOMYdOL 06HgEHgLYdOLO
0, 3MB3MHIHYMO®, 0OT0O60L JBRIJOOMO
©o(330L 30D6Om.

LOSO ML TFgmobbgdo — gb dGobL Tg-
®Obbagoo/30M0gg00 LOLbMOL LOJOGMMOL
093600 MGOZOOML O OOHOMEIOYML TM-
0oL, 0OHOVMEIOOL FOHGOHIYMoMOHYdoL/0bzeo-
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000060 mo  J3gmaoolL ®@WOMaMadoLd @©O
LOLFEYMOL TgLobgd. ©3F-do  OIM0YH69dO
LO3OMEgLM Fgmobbyool Jgomagan Lobygodo:
Charge bargaining, Sentence bargaining, Fact
bargaining.

000MIYMO  BMOI0L  MO30LYOYHYOO60
39mobbdgd0L J0boOOHLI0 godmobo®ndo, 396M-
dm@: Charge Bargaining — 3d9m0obbdgdo 0Mo-
oL 9Lobd — gmMObLbIYdOL LOYMIZIMOOMO
36mo0mo O bdoMmom 3odmygbgoomo BMM-
300, OHMIgmOE 3gmoLbIMOL FMIOZOMO39-
0900L BOGIMYOOL, HMAMOL EOHMLYE, 3O M-
39660, 0GHOMOL OMOMHHOOL LOBOE3MME,
0m9dL 3oOBY39MH0mgdoL dGOMEYdOL d90-
LPYOYJ9d0L 0B BOBOMMOM0Z IMbLOOL MOMm-
0099 (0080MOMOE, obdHGMOb 333emMgemmMmd0L
0MHOMOIdO 90330M900 FoBRMboMydmm-
000 LoEmMEbEOL FML3MBOL dGOMOYO0M);

Sentence Bargaining — 39mo6bdgoo Lobgg-
amob dgbobgd — FgmobbagdalL WMV, M-
©9LOE  BMMO30MO390900 T0OOBOGYMOL
3MB3OIHIMO ©O6TOPMOL HoIbodo BoM-
039600 0GHOMOL OMOOMHJOOL LOBOBEZMME,
0LYOIJo LOLEYIMOL FMMbMzbalL oOHMdO.
0MHOMOIdIYMO dMOOMYd0L doMmgdom HMao3L
@OML EO VWO YIS EOTODHOOMO FH30-
(3909m9d900L 3Md0gdd LOLOTIG T M™MT0 LO-
3300MH0 3mdoEooL @oLOLOOYMYOMOE. b
390mb393030, @WOJHMOG0300, 0GHOMOIdOL
80600MHLO OO 0(330MY00 O, JgLOdVBOLYE, LO-
70000 bMmIMM™MEO gom3omoLBNbgdYMo LOL-
$9mob d90LYOoIYJ9d0L dMMbM360HY;

Fact Bargaining—390m06b3900 ®}oghdg —39-
06b3gd0L BMGHAVY, HMIMOL MOBOLIdOV(S,
0MHOMIMIOHIMO O OOHOMOHOYINO MOBLIY-
0006 boLbMAOL LOJOGMMOL LOYJIIDdY 3OM330-
Jm0 BROGJHgooL OGHLHOMOOBY — LOBOE3MM M,
0MHOMIYdgML 0» Fg0gd3L LOLOTOGOMEMM™MT0
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RESUME

A plea bargain is an institution that allows a court to convict with-
out a substantive hearing. Its main priority is that it promotes speedy
administration of justice. The institute has been widely established in
Georgia and, despite criticism, has been used in most criminal cases
since its inception.

As a result of the implementation of the principle of speedy justice
in the modern criminal process, accelerated litigation will be actively
resumed — the so-called Institute of Rapid Court.

Due to the peculiarities of using the institution of plea bargain in
Georgia and reviewing Georgian legislation in this regard, it can be
concluded that plea bargaining has both positive and negative aspects.
Specifically: the use of a plea bargain institution reduces court costs,
speeds up decision-making, reduces the number of cases in the com-
mon courts. The institute of plea bargaining is not just about pros. In its
application, there may be a risk of a violation of the right to a fair trial
guaranteed by the Convention for the Protection of Human Rights and
Fundamental Freedoms, which should be avoided by a court of first in-
stance in a judgment of conviction without substantive consideration. It
must be assured that the plea agreement does not prejudice the rights
and legal interests of not only the accused, but also the victim. It should
also be noted that the Georgian version of the modern plea bargain
requires additional research, analysis, in particular: an international fo-
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rensic context, where statistics will examine in- my essay — Is the modern plea bargain in Geor-
ternational experience, a view of judicial practice gia governed by justice or is it a discretion of the
in the fight against organized crime (drug abuse, prosecutor? —is open.

trafficking, terrorism). And the question raised in
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