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9bM3oma® 3MagLOEBYO0M Y39moL - EMIZObEIMO FMbBIMI6E00L
3mboBomngoL, 3abmaom LAHYIGYOL O, HOE FMOZOMNO - 3oL 0EHYIEH LYMOL-
HOBATIIMIOLO O M®ZOBOBOHMGYOL. FoLY®390m BOGTOHY0goL, MOTog
19830 06 39306900, 0360 MOMLYYMO® OGOL BOGOIMOIIBOMO HMIMEO(3
3OHM3Modo, 0bg dobo LMY MOOL 3OMEIIYHO. VLML, 306006 FMb-
RIMI6(300 ,L,80OHMMALOFIMYO0L dIDHIOMPE® 3OHMOMYTYdL* 9dm36900, GO,
360606H3L ymamobLy, LOMYOLM LOHIN30M00, LogoOH MO 30ddhb0L YBDMEOEY-
LO BMBOLOBO BdOBE ZogMmbomm MHYBRMG®30L BoboMy 3gMHomEOLY, JOMIMO-
LEOEOE FYGLOJMMO FOOMYMOIL MOHVIGOO™MZY FEFZMIOMYIMOOL YEOM3JMO
0MJao, JgxzoLydd O 893EAa3MA0 FOMOOJa6o. gL MOBOIGOE® Tggbgddo B Mam-
®E 0m0gg0006 O bgmboyMgm, obg Bo339d0006 O Gob3oL J9d(339¢m LOZY-
mobb3m @WogHmEGHoUL.

dB0mICN0 MHINMML3AIM03

30OHOM3LOFYIGO0L LOLHYTOL OO OOJABSO O dbOM BOOEOFDY ob30MmoO-
6900 LogdoOmmzgmmmTo L3YEOTBROIIH 30OHM0H030 BOGHNTOOMO. 080 oLYO LO-
33960L 90-006 6MydTo OOBYM O FMMOOBOE® 0806 obLOBMZGO, MM LOO-
gmymo 3mmobhodg®o LobhIoL OLOYMadOL FMIYoHOLMZ0L LogdoOHmzgemm
3339 90OMm3 9.6 ,d39M0 ©YIMZEHOH0O* ZOb@MEOM, O O 9O ,0bdMmo ©9-
0m3MHoMH0o“. gb oym 93 M™m3Ym 3MHN06(3039009 OTYOGMHYOIIMON, 30a3MOa ,x0MY-
360“ (L MHO3EY603g M30060) LOLHYBOL FMBOE3MMMOO FOOIJLOLHY 09
OMManody ©oxwYdbgdnmo (9.6 ,3MMmmgbocm0oHhoL odhohgMab® 3mb3Egdho)
3Omo3ogmo LObyMABoB™ML Z3MLAYHOZIOO® TY60MIYM-TIRIOHODHOIYMO
60390600, OMIgmBoE mModob yzgmomg®o dzgmo Jgbotmhybgoymo oym,
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30O MO0 (3690000. gLYB0V: ,LOAFMMO* O ,LME0OMOLHYGO . JBEOBIGJLOE
©0 J30HoHoLOE gL 0MmJ30L 394600L 3MBLAHODHIE0OL TgLobyd, HMIMOL (33mo-
a9ooL 3oMady, 3bOOY, JOBOMBO 09690MEO YM39mMa30MH0 HIBRMOI0MHYOO.
0086003, HM3MM ybo dMmabothaym gu? my d3gmbL 3930606HHY69d0m, OO
0HMMMMI0IOOO 339 LOYMOOE FJYMO3LYOgIO 0Ym ObO 3MMOH0ZYH
LOLAHYBOLMOB, gL BOFHMOIDH030® FOIMGHNELOZO M MA LOJOOMI3gMM™ HOdIY-
MOYm ©YIM3MHOHogm LobgMIBoGMMO BIObymTo. FogMod, my 3oMHodom,
0m30060Mm3Ind0m dbeMmob JggaboL, gb Codom GaLYOLAdLO O EOHML dmo-
0Obmao. 0930hHm3 0MHY3060 FgHhgM O d39emabLY O 9OM OOML ,JOMIYIOHOLS;
303603 LOZFOME 3O MEGYLIYMO LOLHYTOL dMEAEN60D]. OGOV, B0LO ZOO3Y-
M0 - AIMOO®B030300, 70-B9 dgho Bmob 90938 OMEn0d, 3MBEI3HIOMIYM
LOOMPYMIIOL OBYIOMEO. FgLO0OTNLO, 9OMOVIOMO 0390 MOBLOMOLM-
00L 3M0b(3030 YOO Ymmwomoym. dbYE FMbEO. dbomo, 1995 Bemob 3MBLEHO-
H3E00L J90380390008®9, LOJOOMZGMMI OMOOGO MOZ30L039 1921 Banmol M-
BLAHODHYEOOL DMBOO 3B06(303900 O, FOMMOL FgLodOTOLMOOMm, COHMGdOm
LOGZYOIMMO0LOM3Z0L, doomm ,306Mmb0 LObyMIBo®B™m bygmMobyWBmgdoL Jg-
LObgd®. gL aym 9.6 03009 3MBLAHOHIE00LT BLEOZLO LOZOBMBIHdM™ dgho,
HMIGEMIOE MoL 300-303mobom IMa30hobabo LYo LogJodmzgmmL 1995
Bamob 3mBLAHOHIYE00L BoMYoOdEY. 08 dbMog Y9603369mmMM3069LO 0ym doLo
09-3, 09-8 @O 32-9 3xbamyo0, HMIMId0E JHYJOM0 603060 0ym LOTOOMMYO-
030 LobgMAIBOBTML CLYMO Y8603369MM369LO 3MT3MB9EHGOOL OMOEG60LO
©O 0M0OMYO0LY, OMEMOMHOGOd OTMYPZNEIOIMO FOOHMMALOFYMHdO, LOTO-
HOMmMOL PBH9609LMOO O VOOTNOBOL JBMYd9o0L 3M0MmEOHgHYMO LHODHILO.
LOOMMMMEO YMB39M039L F0MO EOOEAL 1995 Bamolb 3MBLHODHYE0VD, B MIg-
a3O(3, 3V0JOIMO® Jgodmadd 0mdaoL: ghmo 3bMmog, Bo®3ohgoom Jgdmm
1921 Bemob 3mbLAHOHYEOOL doGHOMOO 3M0b(303900L gdmhHgz0m TgboMhyby-
00; bommm, 3gmMy 3bMH03, MOBOTGOOM™MZ9 LOFOOMMOL LOYMZINOMEO SMO-
0Mg0ogmM0 bMMH3go0LO O 3MN06(303900L HIMMYOO.

00mJmbL yggmoxzgmo 6969000300 O bMMIOMYGOHO® 30306OOIMO®O.
0boMO, MObVIgEOH™M3g Yyooob 3mbLHobhHEoL Jomaded d60dgo dobEd ddMo-
36 60300L LOIOBMBAYOMM™M MOMLEMBYOOLY. V3oL 3Z3OMMOOdY F90gdbo
LOTOOMHMYOH030 HIBRMGOT0L LOTMOZO MM 3M30LOY; FOHIOH0OMIOO ©O
LOBOMEILM EOOFZMIM030 3MOYJLAOdOL F93373o3909m0 LObgMIBoBM M-
00L09d0; BOOMME 3O0TOMMO LOZOLMBIYIM M FPYJOoMdO (OdbMMgdom 500-
09 LOZOOMBAYOM™ dJHO 0gBO FOMWYOYMN), MYIBO, LOZOMOMME, H30G3I
©0 93080M 3MBbEI3HHOMIYGOH0 LOBYI39MOL FOMYTY. gL obLOZYIM®Yo0m LOB-
600 gobo LESOMEILM 3MEIJLYOMOB B0FOOMYOVT0, 9OHM0OBO LOZOBMB-
890mm LOLAHYFOL Togbom, LOOE MO30 0hObO 3603369tMM30630, dMaE ™
300IMObo33d B0bOOMIMIa™M09da0.

303b9030@ 0300V, OLY MY 0LY FMMOOBEMOOT0 LOYTg B060TL JobeMM3EY-
OMEY, 30 IGBOHM, HMA3 Y339 300M0339mMm0 JgLOHY30LO 0BLAHODHIEOYGO dODO
(008. 09LHE00L LOdFM O LL3Y). JoO MY FOOMMALOZYMIO0L HIBRMMAY,

00600 yatgbgmmady
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(30000, FMOL 0ym LOdMMM™® 30HB0LEVD, MYIEO FOEOMHd0m JLBEGYOO B0b
LOOFM9MOL Lb3d Yoo §3994690L. FOOHMEMALOFYMId0L LOLHGIOL BOGTODHY-
00 O LOdMMMM VM 3900 MOMIML TJYJ(3930©0 YOO FoOAbEOMoym,' do-
3M0d 30300m0 dLOLZEGOMAd HOBOWOIOHTO YM39(M039 MOZOYOMO OOYHDO.
9MJomoggmo 3o330MaL 9.6 ,0bomMaddOHEIYM0 ROMOL” MOZ69dMdOT3 03dmMo-
360 ©O LOLOTOOMMM GHYIRMOTO LOHYMOOE YZIOVTOO® 3omMO3MMHT0 ZOEO-
oLEOMMH. LObYMO MO, JOOHOMOE, JBO™ FJHOG - 9OMOOIOH® 3oL 303oOHM Y-
M9dO@ OLOLY MOBOTYOMOODY FYMBO MLOTOGOMMId0L LOALObYOHOEOD
©OMA960em 300D OO 306H3060 O, LOYM OO IMYIBOOIOMOE, FMLO-
30OMMmMO dboMO 3Mm®3ZLOL OMHYBOBY F9gdmMYaz060, BoboMhg FMLOTOGO M-
MO LOGO@OTMEOOLM LOFOOMMOM EOBEIM JBMJOOMO EIJIMBLAHGOBFOYM™O,
30930 @OMHM3930m; MObYE, LOZFOME LOgI3m 3OHMEBFIEIYIOYO0L ZoOTMYby-
000. MOBOIHOdMOgODY FOBBILEO VLYY MO0M OLOMMO FOTMIBIMO TFMLO-
0O mmg, HMIGM®MO EO60TOIYMY00 0F3OMO 3MMobh03xM 30dO6L gaLobydg-
0MEO. 9L gobmEOm LONIGOM BOOOFZOL FMIBOIOd LEMOWO® FDOOEO O
3339 LOZBOME FMIIMOZBHJOYMO 3MMOHOZIOO F3TBOL oTOME3900LOMZ0L
69000L309E VOHOMNY030, inter alia - BMIYZOM LOZVOCNBIGEH™ O LO3GYHO-
©9o6hm 0Mhy369030.

9mLObEYB0O FMbEOL. LOEdMMM™MM® FgEYa0 0Y™ 9.6 ,30MHYO0L OHJZMMYEOS”
@O ®gL3YOM03030 ObOMO FFOOHMZGENMAOL EOLOBYOLO. FOOMOMNY, dbOTO
LOAMLOBOG MM LOLHYFVD V3 LOGFgdo MOZ30LO 3gMm3boma Bamomo Fgogo-
60, 30aM0a, 596 9OH®0, gL boLOVMEYOMEO LOZTOMO HEMObJo FJHMEOYO00;
9969 99mEY, LOJOGOM OO VLOM-OLOMMO, FOBFOMYO0Mm FMOZOMWBYO™MZOH0
@O OOPYMOo 3mmobhozr®o J93390m900L JgbHPMadY, GHOE FMLOFOOMMMO
ObmOEIMZMYBomMa3d 3MM3YLAY Y339 39MWOG Jgdmm (FMEOB0L PY3FOMOLM-
000, 3OHMEBILOYMO FOTMYPBEIMMO0L, FMJOMOJIMOMH030 JFBoBOMOOLO ©O
LOYO MM JLYLYOMOOL FOTM. LOFOOHM FobO FOMO ,303MLTOMZO” O 303
gHMbgm 3060bMYOd IBOH™ ,1x60M0060“ dogdam. 306006 gobobmgdymo
3mMH030 30930600 ,,6MO0L 3M06(30309" OFYIBYOYIMO JOOGHLO® b3 Bo-
MO 3OMEIOIO0m 3obbm®M3E09MEY, 030H™M3 FMLOTOIOOMMIMO dbOMO F3-
B30 JBO® 9H303I 3OTMOEL; 00Y6OE ,3aMOEOY, OMAI 693M3d dOMaOb3d
M98 B0MHIOHYO0m FMOMB0O. 030LMBVT0 9gOMBObYMOL Foymmgdom MO
0MNHY36900 3OBLMM (309 - dbOMO byemoLBgd0L FMIHO60 2012 O 2016
Bomob 0MH936900. J@G® 3ghoE, 0@OMOBEOIMO dBMazogHmo 3MLOIOOMY
330MO ©O33300MEO LoLHHdodo.

30O®MOMNY, LOLOFOGOMMM HIRMGTO 0TMOZ0MIY OOBMBLEOO O 3gH-b0-
3900 BoM3OMHd0m gobbm®3E0gMmEO 3009303, 3 @OLOYMadIMmo O 39-4
ObMoE BodmMBYmogm0 ,Hommab* LobgMBMEYd0m - O gL JEbmgmal 3m33g-
H95hHYG®0 ©OBLYdYMGO9d0L B0 dHOL O MIYTIOHOMIYNOO EOOLHYGYOY-
MO, - 30g8M03 J999hHb939cm0 0MH (3 0L POGHYbomO, BHMAI 080 ,FoboM-gobohHom*
000@060MHYMOEY, OO MY LHGOMBYMO OOLYO0MO O FMLOMMOBIMO EOBO-

1 ob. yyebocmo ,,306)00@8[)033@330[} do369". 1998. N2-3. ,,bobo3o6)ooq>m 69030630l 8%03306)3@0633“.
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0 3OmMOoho3n®o 65000 06, JOOOMME, COMI0L 3TOOM3geMMdomo LOLHHIOL
33900 MMO0m. MIP6OE 0d0L gobLYBHdY MO MOML, HM3 3GH06(303YMOE
0mJ30 Yoo 3MO3MOLOMAMIIgE LOSOHMFMOIM EO30MYOOdY LOFOOHIMNO-
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HOMOMMOO O BOMBOHYOOE M0omJaoL FMMOObo® 030D9d EOIMINIdIYINO,
MY HOMEOIY6 3odIIMO O LOIYMOE 096900 FOMZOMMOLBNBYOYIO BYIMM
0MByGHoMo MHgHGH™MLEYIHOIMO JoMao, doObLOZIN®IdOM-FGO30MadAL ,©oO-
390L0o0* 30BMBIYOMMBOL, JLOTZHMMO FOWOZINIOYN-ZOEIMZJMNIOIYO
3OHMaMmod900LO O YMOZOMMM BMIYJHIO30900L boOOZDY.
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GREETING

ZIGZAGS OF THE JUDICIAL
REFORM IN GEORGIA
(FOREWORD)

MIndia Ugrekhelidze

Former Judge of the International Court of Human Rights,
Doctor of Law, Professor

| extend warm greetings to everybody — speakers, foreign guests and especially
inspiring persons and initiators of the conference. Wish you the best of luck; | have
no doubts with this regard considering the successful presentation of the program
and the flow of the procedure. Herewith, given that the conference is devoted to
Topical issues of Justice, which primarily represents the current concern, | feel the
need to have a very general outline of an early period of the reform, lack of which it
might make difficult to perceive, estimate and further transform the present circum-
stances. This is equally related to beneficial and suitable, as well as, loss-making
and hazardous salient factors.

A Little Bit of Retrospection

Transformation and further development of judicial system in Georgia had been
put into effect in special conditions. The process started in 90s of the past century
and was determined so that by the end of the Soviet political system Georgia was
neither “an old democracy”, nor — “a new democracy”. We may call it a rudiment,
founded on the European principles, yet “premature” (lasted for only several months)
in the system modification process based on Marxist ideology (so called “dictator-
ship of the proletariat” conception), wearing a veil of the ,Police state®, in which
almost everything was maintained, except for the following two notions: “Soviet”
and “Socialist”. This was first and foremost true with regard to the Constitution of
Georgia, without amending of which any reformation would be senseless. However,
how that should have been done? In case of keeping the old one, being absolutely
inconsistent with the new political system, it would totally exclude Georgia from the
list of the world’s democratic nations. On the contrary, having decided to establish a
new one, a lot of resources, as well as, time would be required. Consequently, it was
decided to restore the old and the “premature”, yet rather the progressive system.
Nevertheless, after more than 70 years, modification and restoration of the system
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were accompanied by certain difficulties. Thus, the only hope should have been the
principle of gradually moving forward. Before setting up a new Constitution of 1995,
Georgia declared general principles of the Constitution of 1921 and in accordance
with its provisions passed a special law “On State power”, which functioned as an in-
terim basic law until adoption of the Constitution of 1995. With this regard, the most
important Articles were Article 3, Article 8 and Article 32, being the most evident
sign of restoration and acknowledgement of fundamental features of constitutional
state, such as the independent judiciary, rule of law and priority of human rights and
fundamental freedoms. Eventually, everything was finalized by the Constitution of
1995 and we can boldly say: on the one hand, the Constitution was capable to se-
lectively preserve the basic principles of the Constitution of 1921; and on the other
hand — to establish generally recognized norms and principles of the contemporary
legal system.

It seemed that everything went in a natural and an ordinary way. Adoption of the
new, modern type of Constitution led to establishment of the large number of legisla-
tive flows. Following this process there were created the State Commission of Legal
Reforms, State Commissions for setting up substantive and procedural laws; leg-
islative process launched effectively (up to 500 legislative acts were issued), even
though they lacked strong and clear conceptual basis. This was particularly obvious
concerning procedural codes within the same (single) system, where significant,
sometimes even insuperable difficulties arose.

Nevertheless, the process was more or less coming to the end, especially, when
an appropriate institutional scheme emerged (e.g. Council of Justice and others).
Of course, judicial system in Georgia was still far away from the final goal, though
it was rather progressive in comparison with the other former Soviet Republics.
Success and final victory of the justice system seemed to become an irreversible
process1, however, evil intentions of some made everything upside down. Due to
the leadership of the so called “young wing” of the Union of Citizens of Georgia, ju-
dicial reform was directed to the wrong course. Particularly, the primary, moreover,
the only aim of the “young wing” was to remove judges from office and to introduce
the new judicial corps amateurishly through expressively and gravely violating rights
of the former judges, protected by the international law, furthermore, by means of
uncertain procedures. Thus, hundreds of inexperienced judges were appointed, cer-
tainly for political purposes. It was a preparation of a very safe ground for the rapid
growing and already strong political party to win in any battles, inter alia — in upcom-
ing parliamentary and presidential elections.

Happened, that had to be happened. The final consequence was the so called
“Rose Revolution” and the beginning of new governance. Although, the new judicial
system contributed its share, but, first of all, it was characterized by slightly awkward
methods; secondly, it was required to fulfill new, much more diverse and complicat-
ed political assignments that the inexperienced judicial corps was unable to perform

1 See Journal “Herald of Justice”. 1998. #2-3. “At the Edge of Judicial Reforms”. p. 2-3.
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due to the lack of knowledge, professional experience, civic immaturity and general
unfeasibility. Therefore, judicial corps should have been “thinned out” and trans-
formed by more “skilled” forces. Since the following renewed campaign developed
through the pretty refined procedure, based on the “confidence principle”, the new
judicial corps had turned out to be much more solid; so “firm”, that the number of
them had successfully reached until today. Meanwhile, two elections were held one
after the other — bringing the new government in 2012 and elections in 2016. More-
over, some of the judges were appointed as lifetime judges in the system.

Although, judicial reform had been announced initially and accomplished more
or less successfully, with the name of three achieved and the fourth newly started
“‘wave”, confirmed officially by the foreign competent bodies, it was also noticeable
that the process went on with great difficulty, not without essential and expected
losses. Responsibility should not be placed on the initiators of the reforms for these
losses due to the fact that everything was administered and carried out by the poor
political will, or merely by wrongness of the governing system of the field. It is worth
recalling even the fact that the eloquent program promising on restoring justice,
establishing and executing the proper instruments (institutional procedures) was
denied as a matter of principle. It seems that the situation significantly determined
the essence of the judicial reform in Georgia, its direction and rate. This is the rea-
son that it will remain as an indelible mark in the most recent history of the Georgian
state building process.

Truth, credibility and success of today’s conference speeches almost entirely
depend upon the question, whether the aforementioned retrospective plot will be
courageously and completely considered, especially on the basis of the altered pro-
grams and incoherent fluctuations of the continually “darned” legislation.

Best wishes for a successful conference!
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PROCEDURAL RIGHTS
INACCORDANCEWITH
THEWESTERN VALUES

Irina Batiashvili

Master of Laws (with honors), Georgian-American
University (GAU), Adviser of Head of Legal
Department, LLC “Tbilisi Energy”, Head Teacher
of Law and International Relations Faculty,
Georgian Technical University

Introduction

The important and organic part of the development of Western Civilization is
deep understanding of the essence of a fair and impartial state. What does a fair
impartial state mean, what are its fundamental principles built upon, what elements
does it imply in itself? These issues have always been and continue to be of a se-
rious reflection and analysis on the various stages of Western thought evolution.
This problem is still deeply discussed by Plato and Aristotle. The organic unity of a
fair state and a fair court are essential for the evolution of Western thinking and the
architecture of today’s modern democracies stands on this principle. That’'s why it
is one of the most pressing and sensitive issues for present legal, political or phil-
osophical understanding. It requires constant processing and clarification of new
details. “In exercising their power, the people and the state are bound by universally
recognized human rights and freedoms as directly applicable law. Law-making is the
exclusive competence of the state. The legislator is obliged to establish mandatory
rules of conduct, to safeguard human constitutional rights and to impose certain
proportionate restrictions on the protection of other constitutional values” (Judgment
of the Plenum of the Constitutional Court of Georgia (28. 12.2010)). In the judgment
the Court suggested a very interesting position about interrelation of three elements:

Development of society, legislative amendments and political will. Legislative
rules must reflect and respond to the public demands for the purposes of harmoni-
zation with the public needs. The great writer of the 19th century - Honore de Bal-
zac, in the novel “Magic Skin,” says: “Today the art of governance is giving power
to public opinion”. The legislator is obliged to bring the law in line with the modern
challenges of a democratic society, as well as to provide the political will into law by
the legislative mechanisms provided and to improve the legislation. Only by this way

Irina Batiashvili
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it will be possible to reinforce the link between the law and the society. However,
the important point here is that political will should not be associated with a radically
different position of government from the public opinion. Political will, as reflected in
legislative rules must derive from the public needs.

In Georgian judicial system we have had some problems with regard to enforce-
ment of decisions of the European Court of Human Rights. Judgments of the Euro-
pean Court, in fact, serve not only for the purposes to decide those cases brought
before the Court but, more generally, to elucidate, safeguard and develop the rules
set forth in the European Convention, thereby contributing to the observance by
the States of the engagements undertaken by them as Contracting Parties. Thus,
the goal of the European Convention system is to determine issues on public-policy
grounds in the common interest, thereby raising the general standards of protection
of human rights and extending human rights jurisprudence throughout the com-
munity of the Convention States.' The right to execution of such decisions is an
integral part of the “right to a court” Otherwise, the provisions of Article 6 § 1 of the
European convention would be deprived of all useful effect®. This is of even greater
importance in the context of administrative proceedings. By lodging an application
for judicial review with the State’s highest administrative court, the litigant seeks
not only annulment of the impugned decisions, but also and above all - the removal
of its effects. The effective protection of the litigant and the restoration of legality,
therefore, presuppose an obligation on the administrative authorities’ to comply with
the decisions.* Correspondingly, while some delay in the execution of a judgment
may be justified in particular circumstances, the delay shall not be such as to im-
pair the litigant’s right to enforcement of the judgment. Execution and enforcement
of decisions must be fully, and not partially, in accordance with the law standards.
An unreasonably long delay in enforcement of a binding decision might breach the
Convention. The reasonableness of such a delay is to be determined having regard
in particular the complexity of the enforcement proceedings, the applicant’'s own be-
havior and that of the competent authorities, as well as the amount and the nature
of the court award®. For example, In case of Hornsby v. Greece the Court held that
by refraining for more than five years from taking the necessary measures to comply

1 European Court of Human Rights, Guide on Article 6. Right to a Fair Trial. 2013. www.echr.coe.
int (case-law analysis-case-law guides).

2 (Hornsby v. Greece, § 40; Scordino v. ltaly (no. 1) [GC], § 196). European Court of Human Rights,
Guide on Article 6. Right to a Fair Trial. 2013.

3 (Burdov v. Russia, §§ 34 and 37). European Court of Human Rights, Guide on Article 6. Right to
a Fair Trial. 2013. www.echr.coe.int (case-law analysis-case-law guides)

4 (Hornsby v. Greece, § 41; Kyrtatos v. Greece, §§ 31-32). European Court of Human Rights, Guide
on Article 6. Right to a Fair Trial. 2013.

5 (Raylyan v. Russia,) European Court of Human Rights, Guide on Article 6. Right to a Fair Trial.
2013. www.echr.coe.int (case-law analysis-case-law guides).
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with a final, enforceable judicial decision, the national authorities had deprived the
provisions of Article® § 1 of the European Convention of all useful effect. In another
case of the overall period of nine months taken by the authorities to enforce a judg-
ment was found reasonable in view of the circumstances. According to the Europe-
an Court of Human Rights Guide, the burden to ensure compliance with a decision
against the State lies on with the State authorities. The Court’s practice illustrates
that even late payment to the applicant can’t justify the failure of the national au-
thorities. In case of Apostol v. Georgia The Court has also held that the authorities’
stance of holding the applicant responsible for the initiation of execution proceed-
ings in respect of an enforceable decision in his favor, coupled with the disregard
for his financial situation, constituted an excessive burden and restricted his right of
access to a court to the extent of impairing the very essence of that right6.

Article 31, paragraph 1 of the Constitution of Georgia states: “Everyone has the
right to apply to the court for the protection of his rights. The right to a timely and fair
hearing is guaranteed.” On March 23, 2018, due to the Constitutional amendments,
a second paragraph has been added to the mentioned Article. Thus, Article 31 of
the Constitution of Georgia became closer to Article 6 of the European Convention.
Convention for the Protection of Human Rights and Fundamental Freedoms further
deepens the principle of a fair trial and obligations of states: “In the determination
of his civil rights and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but
the press and public may be excluded from all or part of the trial in the interests of
morals, public order or national security in a democratic society, where the interests
of juveniles or the protection of the private life of the parties so require, or to the
extent strictly necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice”. We see clearly differences and
similarities between the paragraphs of the European Convention and the Constitu-
tion of Georgia. The fundamental differences include that the Georgian Constitution
does not incorporate requirement of an independent and an impartial trial and is
limited to a record about a fair trial. Second guarantee of fairness and impartiality of
a trial, in my opinion, is the publicity of decision making process. However, the Eu-
ropean Convention includes limitations on a ground of legitimate aim in which case
the press and people might be excluded from the trial. According to the case law of
the European Court, intervention in the right can be justified if it: is provided by law,
serves a legitimate purpose, is essential in a democratic society and proportional to
the legitimate interest.

The Constitution of The United States, Amendment VI ( Rights of Accused in
criminal Prosecutions) states, that: “in all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall been committed, which district shall have been

6 European Court of Human Rights, Guide on Article 6. Right to a Fair Trial. 2013. www.echr.coe.
int (case-law analysis-case-law guides)
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previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the Assistance of Counsel
for his defense”.” Amendment VI of the Constitution of the United States of Amer-
ica begins with the following sentence, when investigating all criminal cases, the
accused enjoys the right to a speedy and public hearing in court. Before discussing
this sentence, it is necessary to review protective mechanisms of the above-men-
tioned right. Prior to discussing the customary law of the principles and the further
development, it is necessary to understand firmness of rules which arise from the
customary law. A clear example can be the words of the great Roman philosopher,
Seneca Chief: “Some unwritten laws are stronger than all written”.® Incorporation of
the protective mechanisms into the case law usually comes from the period of the
Great Charter of Freedoms (Magna Carta, 1215 year)®. In 1642, Sir Edward Coke
made an important decision with regard to the judges of England (United Kingdom).
A key point of this finding was that English judges were required to ensure that
detainees had a fair and speedy trial. Subsequently, the Habeas Corpus (Habeas
Corpus Act - English Human Rights Bill), adopted in 1679, was required by the court
to hold preliminary hearings before the detainee was granted bail. When Congress
first prepared the Bill of Rights in America in 1689 without any discussion and dis-
agreement, they unanimously agreed on the need for the right to a speedy hearing.
In the 18" century, one of the most important procedural safeguards for the inviola-
bility of personality in the United States law system, - the Habeas Corpus, namely
the right to a speedy trial, often was linked to the right of a not excessive bail.
However, with the development of the customary law, the view of the United States
Supreme Court’s about the issues has changed and the right to a speedy trial has
been formulated separately. Subsequently, the United States Court has developed
its approach towards the mentioned Article, noting that the right to a speedy trial of
the case is not only preventive during pretrial detention, but also represents an op-
portunity for the defendant to avoid a threat in case of postponement. The Court of
United States cites an example: the death of a witness.

The right to a speedy trial arises immediately upon arrest or prosecution, not
from the moment the investigation begins. It is logical, though extremely difficult'®,
for a court to invalidate a decision because the trial has been delayed. It is difficult to
establish precise boundaries for timely or delayed court proceedings. This is a case
where the words of two relative concepts must fall within a logically reasoned space,
and without any ambiguity, the court could clearly determine whether the trial was
timely or delayed. The Supreme Court of the United States of America (Supreme
Court) has ruled that there are four cumulative elements required for courts to take

7 The Constitution of the United States, Article VI.

8 AdOpM3MbI MO MHOCTPaHHBIM MCTOYHMKAM. M3aaTtenbctso “Mporpecc”. Mocksa 1972.

9 The Heritage Guide to the Constitution. Edwin Meese Il Chairman of the Editorial Advisory Board.

Regnery Publishing, Inc. 345 p.

10 The Heritage Guide to the Constitution. Edwin Meese Il Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 346 p.
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into account: 1) the defendant’s position - substantiating and affirming constitutional
right to a speedy trial; 2) duration of the court; 3) Reason that can be considered as
an honorable reason for postponing the court; 4) deprivation of liberty prior to the
trial caused damage to the accused (the same notion of pretrial detention). Addi-
tionally, significant is the damage suffered by the accused as a result of the court
postponement.

The Supreme Court of the United States has taken a position on how courts
should determine whether there is a violation of the right to a speedy hearing or not.
It is clear that the court has a wide margin of appreciation in this matter if the defin-
ing elements for the measurement of violation are unclear. Therefore, the Court’s
view has is of a great importance in this particular case.

The difference between the Constitution of Georgia and the Constitution of Unit-
ed States is in wording and afterwards in the interpretation of the wording. On the
one side there is a timely hearing — hearings within reasonable time, while, on the
other side - speedy trial, reducing time and, thus, establishing higher standards of
protection.

The next important part in the Amendment VI is the right of accused to a public
hearing." This right is deeply rooted in the Anglo-American system of law, traditions
and values. Such connection is clearly expressed in Sir Edward Cook’s view, in
the 17th century in England, where he states that the court is almost defined by
terms - open and public - “Trial’s Almost Back Definition Open and Public”. Judge
Joseph Storey also noted in his work “Commentaries on the Constitution of the
United States,”'? that criminal trials should always be public. Statement of one of the
greatest philosophers, Bacon, is kept in the world history: “Judges need to remem-
ber that their job is to interpret the law and not condone it.”*®* And if we take a closer
look at the United States justice system, we can clearly see that the Supreme Court
has interpreted the right to a public hearing, just like every other law (article) in the
American Bill of Rights, precisely to restrict and restrain federal and state govern-
ment. The Court has also formulated a new view that the above-mentioned firmly
established and fundamental right is not absolute and may be restricted in certain
cases. The right of a defendant to a public hearing in a criminal case, as well as
the interest of the press in attending a hearing, is also a essential during the open
hearing of a case. However, the Supreme Court of the United States has noted
that in some cases, given the specific nature of the case, the defendant may waive
the right to a public hearing and request that the trial be closed at some point. The
court may temporarily exclude the press and public from the trial if the main criteria
of criminal cases — dignity, order and Décor (etiquette) are extremely neglected.
For example, a court may close part of a hearing in a sexual assault case to protect

1 The Heritage Guide to the Constitution. Edwin Meese Il Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 347 p.

12 The Heritage Guide to the Constitution. Edwin Meese Il Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 347 p.

13 Adpopuambl Mo MHOCTPaHHbLIM UcTouHMKaM. Mspatenscteo “Mporpecc”. Mocksa 1972. Ct. 392.
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minors (under age 18) or to protect confidential, sensitive information, such as iden-
tification of witnesses.

As The United States Judge Hugo L. Black pointed out: “Public trial serves as a
safeguard against any attempt to employ our courts as instrument of persecution.” '
Abovementioned facts give us lots of reason why it should be better to give a larger
meaning and legitimacy to the record: “public trial” in Constitution of Georgia.

It is also interesting to expand the part of the VI Amendment, which states that
the accused should be informed of the nature and motives of the prosecution.
Article 31 of the Constitution of Georgia has no such record, but as we know from
interpretations and explanations of this Constitution there are general safeguards
for the fairness of the process, more specifically the area of fair trial includes four
separate rights that should be guaranteed cumulatively:

A. The ability of a person to obtain information about the process and evidence

that relates to it

B. Ability to express an opinion on evidence and procedural rules

C. The parties’ confrontational speeches must be heard before the court

D. The parties must be served with a reasoned court decision.

The Amendment VI of the Constitution of The United States states, the accused
shall enjoy the right to be informed of the nature and cause of the accusation”. No
other constitutional principle of right to trial under the rules of procedural law is as
clearly established as notification of a defendant’s specific allegation and certainly
a chance for a person to hear at his / her own discretion the issues raised by the
allegation. This constitutional right holds every defendant in all criminal cases in
federal or state court. The right to seek a fair notice arose out of the customary law
of earlier (Adrian) England. The above right of the defendant was perceived as part
of the agreement reached at that time - well-accepted agreement. At the moment
of adoption of the Constitution till today this principle is still a major issue (Ministe-
rial Matter) in the routine of criminal proceedings. However, before the adoption of
the Great Charter of Liberty - Magna Carta in 1164, King Henry |l initiated a church
reform that required church courts to identify and define accusation accurately be-
fore the defendant could be summoned. No person could be arrested by petition,
advice or suggestion of a king or his council if there were no indictment or filing
of “Bona Fide” and righteous persons from the same neighborhood where the act
was committed, the process having to be based on customary law. However, after
some time, the High Commission and the State Chamber resumed the practice of
questioning citizens, without explaining the nature of the accusation. This misunder-
standing of the English system of law in the 16" and 17" centuries led to the fact
that in 1637 the Puritan Freeborn John Lilburne'® was questioned on an unspecified,

14 The Heritage Guide to the Constitution. Edwin Meese Il Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 347 p.

15 The Heritage Guide to the Constitution. Edwin Meese Il Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 352 p.

16 Frederick Pollock & Frederic William Maitland, The History of English Law (2¢ ed. 1951).
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obscure charge by a secret Supreme Court, which considered less serious crimes
without jury “Star Chamber”. Accused said that he had no desire even to answer
the questions, since, in his opinion, the Chamber wanted to imprison him by ques-
tioning. In his view, the reasons why he was detained could not prove his guilt and
by this interrogation they would seek other issues and facts and he declared that if
they did not inform and examine him about the reasons related to the allegation, he
would not answer anymore. From the foregoing, it is not surprising that the tradition
of the American law that emerged from the English customary law system reflected
the rule regarding the accuracy of the charges. The function of this constitutional
requirement is to provide the defendant with an adequate notice of the nature of
the charge so that he or she can prepare a defense. On the other hand, informing
the court of the nature of the charge enables the court to see more clearly whether
there are sufficient legal grounds. A good example of this is the case of State v.
1876 Cruikshank, where the Supreme Court has held that, an indictment fails to
meet constitutional standard, if it is insufficiently specific and due to its ambiguous
content, obstructs the accused to question freely specific citizens whose rights and
privileges are protected by the Constitution.

In my opinion, if Georgian legislators will give more board definition and include
in Article 31 the right of accused to be informed of the nature and cause of the ac-
cusation as it is given in United States Constitution, would be more complete and
comprehensive. Citizens’ protection coefficient will certainly increase on the basis
of the existence of this part at the stage of prosecution, also the obligation to specify
and define the nature of the accusation will in itself limit the maneuverability of the
authorities to go beyond the legal framework.

Besides, the important part of the Constitution of the United States is the right of
the accused to require the confrontation with witnesses who testify against him in
all criminal cases - the Confrontation Clause. The wording of the abovementioned
section guarantees adherence to the essential and crucial element - adversarial
principle at a trial. By this part of the US Constitution citizens are protected from
the abuse of power by the authorities to testify against their own interests. In my
view, the existence of this right is a double measure of the testimony’s accuracy
and is considered to be precisely the right of the accused to confront withesses and
cross-examine their testimony against him/her'”. The Amendment VI of the Con-
stitution of the United States illustrates circumstances when a defendant should
attend a trial, see and hear the testimony of prosecution witnesses in open court,
which may lead to cross-examination of the witnesses. However, the basic starting
point still leaves vague questions about the restriction and the scope of the right to
confront. It is a matter of discussion whether prosecution witnesses’ testimonies
are required to be given face-to-face (face-to-face confrontation) or testimony by
modern technology, for example: a video can be considered equivalent, as well as,
when does it allow the prosecution to use testimony based on hearsay. On the one

17 The Heritage Guide to the Constitution. Edwin Meese Il Chairman of the Editorial Advisory Board.
Regnery Publishing, Inc. 354 p.
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hand, it is obvious that the content of the “confrontation” - “Confrontation Clause”
has always had a broader meaning. It includes not only the right of the accused to
hear and see the witness, but also the legal right of the accused to cross-examine
the witness in order to establish the credibility of the witness’s testimony. This part
of the Amendment VI gives the accused an opportunity to attend a tiral while the
prosecution witnesses the question'®. The above section guarantees an adequate
opportunity (size) for effective cross-examination.' There are two difficulties with
regard to application of these basic principles:

a) At the intersection of the Confrontation Clause and hearsay. Regarding this
issue, in 2004 a court in the United States said that the use of hearsay as
accusation by prosecution (testimony of witness based on what others have
said) infringes the right of the Confrontation Clause until the defendant is
allowed to cross-examine this applicant. As for the “non-testimonial-hearsay,”
it is still unsettled (for example: irritating expressions, business records and
statements for the purpose of a medical diagnosis)

b) Moreover, important is the juvenile witness’s right not to be questioned
face to face. In this case, the right of accused to see the witness and hear
what he or she is saying, also the right to cross-examine may be a subject
of the restriction. However, in this particular situation, where the minor is
under certain circumstances and is physically unable to testify in front of the
accused, interrogation may also be considered as grounds for limiting the
aforementioned rights.

Article 31 of the Constitution of Georgia has not included the right of confron-
tation. We have met the Confrontation Clause in the Criminal Code of Georgia - in
particular, Article 115 (general rule of confrontation) establishes the rights of an op-
ponent to cross examine the witness in accordance with Article 245 (Cross-exam-
ination):

“1. A cross-examination shall be conducted by a party which has not called a
witness to be examined.

2. During cross-examination it is permissible to ask questions indicating the an-
swer.

3. In order to ask questions and to answer questions the chairman of session
shall determine to a party (witness) a reasonable time”.

In my opinion, the abovementioned Article in the Criminal Code is not enough to
legitimize such an important issue as the Confrontation Clause. Considering the fact
that the Code complies with the Constitution of Georgia and universally recognized
principles and standards of International Law, it would be better if the Confrontation
Clause would fall within the scope of Article 31 of the Constitution of Georgia.

The last and most important issue under the Constitution of the United States is
the Amendment VIII (Further Guarantees in Criminal Cases): “Excessive bail shall
not be required, nor excessive fines imposed, nor cruel and unusual punishments

18 Kentucky v. Stincer, 482 U.S. 15 (1987).
19 Pointer v. Texas, 380 U.S. 400 (1965).
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inflicted”. The Amendment limits the abuse of the power of judges in the judicial
system of the US. Interpretation of an excessive bail in the American and English
law systems is based on case law. This indicates that in the absence of this section,
the constitutionally guaranteed human rights had been violated and that the princi-
ple of justice had been completely disregarded. The impartiality of the court in the
absence of the above mentioned preconditions and barriers to avoid corruption had
also been at risk. The US Supreme Court has held that the amount of bail will be
considered excessive on the basis of Amendment VIII if it is calculated more than
is reasonably necessary to secure the prosecution’s appearance. Amendment VII|
of the Constitution of the United States is essentially preventative and appears as
the best way to solve global problems in the judiciary. Therefore, if Georgian law-
makers will unify this issue in our fragile judicial system, where judicial practice is
often associated with excessive bail and penalties, the degree of protection will be
significantly increased.

In my opinion, refining our legislation by studying and understanding the Con-
stitution of the United States will give us a more effective justice system. When
we speak about the right to a fair trial there are obvious differences between the
Constitution of Georgia and that of the United States. We find a much higher stan-
dard of protection for the rights of an accused in the US and European law. For
example, the Constitution of the United States includes amendments about fast
and the public hearing, Confrontation Clause, prohibition of excessive bail. Due to
these crucial issues provided by the US Constitution amendments have specified
scope of articles, reduced ambiguity and the case law of the Supreme Court has
also been added for better interpretation of these rules. As mentioned in the intro-
duction, the legislator has a constitutional obligation to bring society’s demands and
political will into law through legislative mechanisms, thereby improving legislative
rules and bringing it in line with Western values as well as with the case law practice,
existed in democratic countries. One of the legislative mechanisms? for fulfilling the
function indicated by the legislator is amendments to a constitution, through which
the political will of the legislator is transformed and becomes statutory. As a result,
amendments and additions to constitution have a transitional, connecting function.
Transforming the Georgian legislative space by implementing significant and major
issues of the Constitution of the United States is one of the best ways to update
legislative system in Georgia. | would also like to point out that the United States as
a “beacon of democracy” is fundamental illustration of Western values and Consti-
tution of our country carries precisely these values. Therefore, when one of the main
goals of the country is to reach the effectiveness of the legislation, compliance with
challenges of modern society and the democratic values, as well as establishment
among states that hold democratic values, amendment of the legislation is a fairly
legitimate way of achieving it.

20 Judgment of the Plenum of the Constitutional Court of Georgia. December 28, 2010. Case Title:
Citizen of Georgia Vladimir Vakhania v. Parliament of Georgia.
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Conclusion

The foreign policy of Georgia is clearly defined as an indisputable direction to-
wards the Euro-Atlantic world in the matter of strategic partnership and full integra-
tion. Of course, this does not exclude close cooperation and deepening of friend-
ly relations with other important geopolitical subjects, especially our neighboring
countries, or even normalization of relations. With this regard, the government of
Georgia has gone through several important stages, one of them is European Union
Association Agreement. Obviously, this foreign policy course requires us to make
the most important transformations in various spheres of the state and in the light
of the standards and norms upon which the architecture of European and American
democracies is built. One of them is the reform of the judiciary, in particular the
establishment of a truly independent and impartial judiciary. It can be said that this
is probably the main test that our country must pass in order for the EU and NATO
membership to become fully real in the future.

Georgia has been given difficult legacy, because of situation in the justice sys-
tem. During the period of President Eduard Shevardnadze, the judicial system was
at first weak, fragile and politically pressured. Later it has become more independent
and qualified, however has still been imbued with large-scale corruption. After the
so called Rose Revolution, on the one hand, there was a specific transformation of
the judiciary: better salaries, better buildings, but on the other hand, it came under
unprecedented political pressure. The court has in fact turned into a blind perfor-
mance of the will of the repressive regime created by the political elite. In most
cases, judges directly following orders from the prosecutor’s office, political elite, or
the president himself. This has completely discredited the Georgian judicial system
as in the eyes of the people, as well as by view of international society. At that time
judicial system had been responsible for the hundreds of political prisoners, political
and conscience prisoner as was my father Irakli Batiashvili. In the citizens’ percep-
tion, the “judge” was a symbol of injustice, crime and discrimination.

As a result of the political changes following to elections in October 1, 2012, the
process of freeing the court from the political pressure has began slowly but still has
started. Doubtless, today the judge is much more independent. As Guide on Article
62! defines judicial independence, individual judges shall be free from undue influ-
ence outside the judiciary, and from within. Internal judicial independence requires
that they shall be free from directives or pressures from fellow judges or those who
have administrative responsibilities in the court, such as the president of the court
or the president of a division in the court. The absence of the sufficient safeguards
securing the independence of judges within the judiciary and, in particular, vis-a-vis
their judicial superiors, may lead the Court to conclude that an applicant’s doubts as
to the independence and impartiality of a court can be said to have been objectively
justified (Case: Parlov-Tkalci¢ v. Croatia). Our standards of justice is in the process

21 European Court of Human Rights, Guide on Article 6. Right to a Fair Trial. 2013. www.echr.coe.
int (case-law analysis-case-law guides)
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of developing to become a truly fair democratic system, which will be our visit card
to fully integrate in that world. We need a fundamental and systematic reform of
the judiciary, not cosmetic, not superficial and not fragmented. The unified strategy,
program and plan for this reform need to be developed. It should be attended by
representatives of all branches of government, civil society and qualified specialists.
This reform should be planned and carried out through the close cooperation with
the specialists and consultants of those countries which have very high standards
of fair trial. Implementation of this reform process should be continuous and sys-
tematic rather than periodic. As a result, we must get such a solid “building” of an
independent, impartial court that will be established once and forever in Georgia
and become a guarantor of a fair state.
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The issue of sexual harassment has recently become topical among Georgian
society. A whole new article to the Administrative Offences Code (AOC) of Georgia
has been initiated and adopted (Article 166') by Parliament this year. The whole
process was constantly accompanied by pompous slogans about protection of hu-
man rights. However, in case of critical rethinking of this legislative innovation one’s
attention might be attracted by certain weirdness of the elements of this offence:
“unwanted behavior of sexual nature committed against a person in public places
that aims or/and causes violation of his/her dignity and creates frightening, hostile,
humiliating, degrading or insulting conditions for him/her.” A doubt might arise in
terms of whether the above mentioned regulation fully follows the fundamental prin-
ciples of law namely: nullum crimen sine lege and presumption of innocence.

This report is a humble attempt to present an academic opinion upon this un-
easy matter. Namely the intention is to analyse the elements of article 166" AOC of
Georgia through the prism of the above mentioned principles and find out whether
is there full compliance between them or not.

Level of Social Danger

First of all, it should be emphasized that in general offences against sexual free-
dom are subject of criminal law rather than administrative law. So scientific thought
on this matter is mostly developed by legal scholars of criminal law. Thus though the
exact subject of this report is an article of AOC of Georgia, certain notions, ideas,
opinions etc. are borrowed from criminal law.

Before addressing the main question, it is worthy to answer a more basic one
— is there a real need to legally regulate sexual harassment in the first place? Leg-
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islative approach to that kind of question should be in the first place based on the
level of social danger of the act.” Legislators should consider the level social danger
and come up with proportional solution. Unfortunately, there is no precise method of
calculating the exact level of social danger. Nevertheless, it is absolutely necessary
to at least consider the factors that make the act socially dangerous. Number one
of these factors is of course the object of infringement — the specific value that is
infringed by the offence. In case of sexual harassment, the object of infringement is
sexual freedom of the victim. That literally means one’s right to freely choose a per-
son who he/she wants to be sexually intimate with.? Sexual freedom is by all means
a very important, very personal and intimate value that is easy to damage and hard
to restore. Plus, infringement of sexual freedom might have some unforeseeable
results including: mental issues, problems within family relationships, etc.

Plus, there are other factors that should be taken in account as well. One of the
most important of them is the specifics of prevention. In general sexual offences are
by no means easy to detect, investigate, gather evidence and prosecute.® On the
one hand sexual harassment is least problematic among other sexual offences (e.g.
rape or enforcement of sexual behavior) in terms of the damage to the victim. While
on the other hand proving the fact of Sexual harassment is the most difficult. After
sexual harassment usually little to no evident trace is left which a version of the inci-
dent could be based on. Plus there are so many false reports as well.* Thus sexual
harassment generates a very difficult task for the state in terms of both special and
general prevention®. This factor undoubtedly increases the level of social danger.

To sum up sexual harassment bears significant level of social danger. This could
be a good base argument for the necessity of its legal regulation.

Although the problematics of sexual harassment includes not only significant
level of social danger, but the variable nature of this act as well. Possible cases of
sexual harassment may include a significant variety of acts. Itis a very hard task for
the legislator to come up with elements of this offence that on the one hand include
all possible cases and on the other hand do not violate fundamental principles.

Therefore, legal regulation of Sexual harassment requires a very neat, cautious
and consistent approach which Georgian legislators might have failed to apply.

Tsereteli T., 2007. Problems of Criminal Law. | Vol. “Meridiani” publishing house, Thilisi. p. 30-31.
Lekveishvili M., Mamulashvili G., Todua N., Gvenetadze N., 2019. Special Part of Criminal Law
(Book one). 7™ Edition. “Meridiani” publishing house, Thilisi. p. 229.

3 Ishchenko E.P., Toropkov A. A., 2010. Forensics. Textbook. Second Edition, Revised, Supplement-
ed. “Infra-M” publishing house, Moscow, p. 542-553.

4 Lonsway K., Archambault J., Lisak D., 2009. False Reports: Moving Beyond the Issue to Suc-
cessfully Investigate and Prosecute Non-Stranger Sexual Assault. The National Center for the
Prosecution of Violence Against Women.

5 Roxin, Arzt, Tiedemann, (2013). Introduction to Criminal Law and Criminal Procedure Law. 6", New

Edited Edition. C.F. Mdiller. p. 5-6.
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THROUGH THE PRISM OF FUNDAMENTAL PRINCIPLES
Methodological Basis

Principles of nullum crimen sine lege and presumption of innocence of course
belong to criminal law and criminal procedural law rather than administrative law
in the first place. Adepts of certain schools might really stress on this. The thing is
that this differentiation is purely formal. Boundary between administrative offences
and less serious criminal offences® is so blurry, that same act might easily constitute
an administrative offence in one country and less serious criminal offence in the
neighbor country across the border.” This mostly happens because they are really
close to each other in terms of the level of social danger. So, answering the question
whether the principles should be applied to the specific issue one should look deep-
er than formal differentiation. Since principles are general ideas for guidance® they
should be applied to the matter if they are applicable in terms of subject, problemat-
ics or methodology. The very same approach is established by European Court of
Human rights “The Convention is not opposed to the Contracting States creating
or maintaining a distinction between criminal law and disciplinary law and drawing
the dividing line, but it does not follow that the classification thus made is decisive
for the purposes of the Convention.” Thus it is definitely acceptable to check article
166" through the prism of principles nullum crimen sine lege and presumption of
innocence.

Nullum crimen sine lege

The principle of nullum crimen sine lege states that the elements of the offence
should be as precise as possible to ensure the freedom of individual and prevent
voluntarism abuse of state power.™ It most strongly states that criminal law must not
be extensively construed to an accused’s detriment, for instance by analogy." This
principle has largely been acknowledged not only by legal scholars, but established
under the Constitution of Georgia (article 31, paragraph 9) and by European court
of human rights in the scope of article 7 Convention for the Protection of Human
Rights and Fundamental Freedoms. Not only the act must have been criminalized
under national or international law by the time when it was committed, but the law
must be clear, precise and easy to comprehend so the individual could foresee the

6 “An intentional crime or a crime of negligence for the commission of which the maximum sentence

provided for under this Code does not exceed 5 years of imprisonment shall constitute a less se-

rious crime” - Article 12 paragraph 2 Criminal Code of Georgia.

Tsereteli T., 2007. The work cited, p. 23.

8 Team of authors. Editors: Nachkebia g., Todua N., Criminal Law. 2018. General Part. Ill vol. “Me-
ridiani” publishing house, Thilisi. p. 51.

9 ECHR: Campbell and Fell v. UK, (Application no. 7819/77; 7878/77) 28 June 1984, §68.

10 Gamkrelidze O., 2013. Problems of Criminal Law. “Meridiani” publishing house, Tbilisi. p. 36-37.

1 Team of authors. Editors: Nachkebia g., Todua N., the work cited, p. 53-54.
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legal consequences of his/her act: “the Court points out that Article 7 para. 1 (art.
7-1) of the Convention is not confined to prohibiting the retrospective application of
the criminal law to an accused’s disadvantage. It also embodies, more generally, the
principle that only the law can define a crime and prescribe a penalty (nullum crimen,
nulla poena sine lege) and the principle that the criminal law must not be extensively
construed to an accused’s detriment, for instance by analogy; it follows from this
that an offence must be clearly defined in law. This condition is satisfied where the
individual can know from the wording of the relevant provision and, if need be, with
the assistance of the courts’ interpretation of it, what acts and omissions will make
him liable.”'? Furthermore the court made even deeper analysis of the issue: “the
Court recalls that the scope of the notion of foreseeability depends to a considerable
degree on the content of the text in issue, the field it is designed to cover and the
number and status of those to whom it is addressed (see the Groppera Radio AG
and Others v. Switzerland judgment of 28 March 1990, Series Ano. 173, p. 26, para.
68). A law may still satisfy the requirement of foreseeability even if the person con-
cerned has to take appropriate legal advice to assess, to a degree that is reason-
able in the circumstances, the consequences which a given action may entail (see,
among other authorities, the Tolstoy Miloslavsky v. the United Kingdom judgment of
13 July 1995, Series Ano. 316-B, p. 71, para. 37).” This approach is absolutely nec-
essary for protecting individual’s rights and security and enhancing the rule of law.'

In case of article 166" the legislators don’t really seem to pay attention to it.
It is hard to comprehend the exact and precise meaning of most of the elements
of Sexual harassment namely: “behavior of sexual nature;” “unwanted;” “fright-
ening;” “Hostile;” “Humiliating,” “Degrading;” “insulting;” All these elements are
based on value judgement. Do the legislators themselves have a clear idea be-
fore creating such elements of offence? They don’t seem to. Can legal advisors
bring clarity by interpretation of those words? Maybe. But there is no reason to
be sure about it.

One cannot be sure even whether he/she should use objective or subjective
test. This is important because subjective comprehension of these words by a victim
or perpetrator might drastically differ from what is commonly accepted by the public.

If the court applies objective test — it will eventually have to tell the victim some-
thing like: “Well... Such behavior it is commonly accepted as normal, so we don’t
really care that you feel sexually harassed.” That will contradict the very purpose of
the law.

If the court applies subjective test - it will eventually have to tell the perpetrator
something like: “Well... This person felt himself/herself sexually harassed so we
don’t really care whether you could foresee such reaction/result or not.” That will
contradict nullum crimen sine lege principle.

” W ” W

12 ECHR: CASE OF KOKKINAKIS v. GREECE (Application no. 14307/88) 25 May 1993 §52.

13 Rychlewska A., (2016). The Nullum Crimen Sine Lege Principle in the European Convention of
Human Rights: The Actual Scope of Guarantees. XXXVI Polish Yearbook of International Law. p.
186.
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The very same act easily might be completely normal for some people while
completely unacceptable for others. The matter becomes even worse if cultural,
ethnic and religious norms are brought in. For example - a cheek kiss (French — la
bise) is usually considered completely normal and non-sexual in France while really
unacceptable in United States. On the other hand, a hug is mostly acceptable in
United States while really unwelcomed in France.

The worst of the elements in terms of value judgement is the word “unwonted”.
How can one understand that his/her act is unwanted? Should one ask permission
before committing every single action? That’s not realistic. Normally one would un-
derstand that his/her behavior is unwanted after being told or by relevant action. So
what if one person takes an action towards another, the other person says like: “No,
stop it!” and the first one stops. Guess what? According to article 166" AOC it is a
sexual harassment anyway.

To sum up article 166" Administrative Offences Code of Georgia holds a sig-
nificant danger in terms of violation of nullum crimen sine lege principle that is a
fundamental principle recognized by legal science, Georgian positive law and inter-
national human rights case law.

Presumption of innocence

Presumption of innocence has a long and history' is largely recognized by legal
science,'® established under Constitution of Georgia (article 31 paragraphs: 5,6,7;)
and acknowledged by European court of human rights in the scope of article 6.2.
of Convention for the Protection of Human Rights and Fundamental Freedoms. It
states that ,A person shall be presumed innocent until proved guilty, in accordance
with the procedures established by law and the court’s judgment of conviction that
has entered into legal force.“ The court’s “judgment of conviction shall be based
on incontrovertible evidence.” And of course the evidence is the key factor in this
regard. To prevent arbitrary judgement and therefore guarantee the fair trail legal
scholars have created several basic rules about the standards of evidence. One
of the most prominent of them is that — no evidence should have a predetermined
force.'® For example, one can’t say that:

e testimony of two witnesses will be enough to find a person guilty of theft

e or testimony of two witnesses plus material evidence (the stolen object) will

be enough to find a person guilty of theft

14 Pennington K., 2003. Innocent Until Proven Guilty: The Origins of a Legal Maxim, 63 JURIST:
STUD. CHURCH L. & MINISTRY 106.

15 De Jong F., Leonie Van Lent L., 2016. The Presumpton of Innocence as a Counterfactual Principle.
Utrecht Law Review, Volume 12, Issue 1 (January).
Laliashvili T., 2015. Criminal Procedure of Georgia. General Part. “World of Lawyers” publishing
house, Thilisi. p. 110-112.
Team of authors, main editor: Giorgadze G., 2105. Commentary on the Criminal Procedure Code
of Georgia. American Bar Association, Tbilisi. p. 49-59.

16 Ibid, p. 112-117.
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e oreven testimony of two witnesses plus material evidence (the stolen object)
plus person’s fingerprints on the stolen object will be enough to find a person
guilty of theft.

This approach is absolutely necessary to guarantee the presumption of inno-
cence since the right approach to examination of evidence ensures that a person
will be convicted only if there is enough evidence to prove him/her guilty beyond
reasonable doubt. Compliance of the evidence with the “beyond reasonable doubt”
standard should be verified by the judge considering every specific case. If any
evidence does have a predetermined force that might make the judge predisposed.
Thus an individual might be easily convicted simply because of the presence of that
particular evidence even if it is not enough for “beyond reasonable doubt” standard
in terms of that specific case.

While in case of sexual harassment the legislators don’t seem to care about that
principle. Almost all of the elements of this offence are formulated in such manner
that the only evidence which may prove their presence or absence is the testimony
of the alleged victim. Those are again: “behavior of sexual nature,” “unwanted,”
“frightening,” “Hostile,” “Humiliating,” “Degrading,” “insulting.” All these elements as
said before are based on value judgement. Thus it might depend upon the alleged
victim’s testimony alone whether a person will be found guilty or not. So, this evi-
dence has a predetermined force in this regard.

To sum up article 166" Administrative Offences Code of Georgia holds a signif-
icant danger in terms of violation of principle of presumption of innocence that is a
fundamental principle recognized by legal science, Georgian positive law and inter-
national human rights case law.

Additional Parallel

All said above seems to be dangerously similar to Criminal Code of the Soviet
Russia that was used for bloody repressions committed by Joseph Stalin and his
companions in 1930s. Namely article 58 part 1 stated: “The actions will be consid-
ered counter-revolutionary as well while not having the above mentioned purposes
(that is to wreck Soviet government — P.G.), nevertheless contains an attempted
infringement on the main political and economic achievements of the proletarian
revolution.” The very same thing seems to have happened during 1930s. The word-
ing “political and economic achievements” was unclear and imprecise thus average
individual was unable to foresee which specific act might have constituted this crim-
inal offence. Therefore, the very fact of “attempted infringement” could be proved by
no other evidence apart from the assertion of the government itself. That criminal
code with those approaches was the one relying on which Soviet government shot
and imprisoned thousands of people. Can modern state and society be better?
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To sum up, a contradiction between the article 166" Administrative Offences
Code (AOC) of Georgia and the fundamental principles of law namely nullum cri-
men sine lege and presumption of innocence is rather apparent. Legislators should
consistently and courteously rethink the elements of this offence through the prism
of above mentioned principles. Considering the very nature of sexual harassment,
it is obvious that the Value judgement cannot be completely excluded but should be
reduced as much as possible to at least prevent violation of fundamental principles
and enhance the rule of law.
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PRACTICAL RECOMMENDATIONS
FOREFFECTIVE JUSTICE IN
GEORGIA

Tatia Dolidze
Associated (Affiliate) Professor of European University

KEY WORDS: Court, Manage, Judge

Every lawyer knows that sources of law are:

e Legal norms

e Customs

e Decisions of courts.’

One of the most important sources of law is case law. Legal norms are like Ariadne’s
thread for judges and they should come to the fair decisions in every problematic situ-
ation by this thread. The court is a body through which legal norms become alive and
that’'s why, court decisions are important in every legal system. Effective and uniform
case law is the main and compulsory element of every democratic country.

From year to year, Georgian court system has been changing systematically.
Despite the fact, Georgian society has no faith towards our court system. Ac-
cording to various researches, the trust of the society towards the court system
a little bit increased in 2012 year (that is quite natural because it was the time of
changing government in Georgia), however, nowadays it is still low and this in-
dicator is decreasing from time to time. For example, according to surveys, half
of Georgian citizens have totally negative attitude towards the courts of Georgia
Georgian.?

More interesting is the survey of business associations and companies. Half of
private companies (businessmen’s) are trying not to appeal their cases at court, be-
cause they have no hope for fair decisions and prefer to solve disputes on their own.
They also are mentioning that solving problems by court needs a lot of time, energy
and costs. That’s why, while solving various legal problems they use their friendship
and other unformal instruments.? This trend is very dangerous for Georgia, because
solving cases by informal instruments means solving them with criminal authorities
and other illegal instruments.

1 Khubua G., 2017, Law Theory, Meridiani, Thilisi p. 130-132.
2 Gyla, Justice in Georgia, Thilisi, p. 5-10.
3 Gyla, Justice in Georgia, Thilisi, p. 5-10.
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In addition, justice system in Georgia has other, more fundamental problems.
The main problem is a lack of effective justice. Nowadays, every court litigation
takes too much time that harms private interests. For example, like in medicine, in
some cases doctor may make a correct prescription but if patient is taking medicine
too late, the result will be harmful. Currently, new investments are made in Georgia,
new companies are founded so it is very important to have effective justice, other-
wise, the interest of private sector will be in a danger. Main aim of law is to make our
life easier and avoid damage, deal with problematic situations.

Unfortunately, the reality is often disappointing, court is overloaded with various
cases and every litigation lasts too long. For example, in my practice, on one of the
cases, appeal claim was updated in the court in May, but the litigation has not start-
ed till now. Moreover, the case has been transferred to a certain judge and because
of some procedural reasons, judge has been changed twice. So, we are not waiting
for an essential hearing of this case in 2019.4

Another big problem is the cases of microfinance institutions and banks. This is another
reason why court is overloaded®. Another gap is the regulation of Tax Code of Georgia — for
debts that have not payed company should claim in a court in order to avoid taxation.®

The management system of the court also needs improving. Justice is a service
offered by government, like healthcare, education etc. We all are paying taxes and
fees for this service. Thus, as any other service, it should be managed properly.
Nowadays, our courts are closed and not available for ordinary people. First of all,
we should identify what are the main problems of the court management. Then, of
course, it needs improving. For example, call center is also overloaded and is not
answering to our calls. In case of an answer, the operator is unable give full infor-
mation and is addressing the author of the call to the assistant of the judge. Mainly
the assistant is not answering calls and receiving information about concrete cases
often is impossible. In my practice last month, | was unable to receive information
from court because of the vacations of the assistant and the judge.”

One more problem is qualification of judges. This year we all were watching the
process of electing supreme court judges. In some cases we all were disappoint-
ed for the answers of judges on a very simple question. For us it should be a sing
that Georgian legal education needs fundamental changes, because we think that
improving system of justice should start with reforming legal education. Justice sys-
tem should cooperate with Georgian universities. Nowadays most universities have
special memorandums with courts but these memorandums are just formality. It is
necessary to build internship program at the court for law students. The program
should be oriented on giving practical skills and more attention should be payed to
student’s interests. Nowadays Internship in court is just formality and students are
not involved in real litigations. Moreover, it is not necessary to hire a large number

Case N330210018002773513.

Nanuashvili N. 2010 traffic jam of Georgian justice, Forbes Georgia p. 1.
Tax code of Georgia, www.matsne.gov.ge

Case N330210018202783613.
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of students for internship, more important is the quality of the process and results.
To sum up, in order to reform justice system in Georgia, the following steps
should be taken:

1.

Building up special instruments that will prevent delaying process of litigation.
For example, in case of delays judges should make a special report to the
Council of Justice

More attention should be payed to arbitration and other alternative instruments
for solving cases

Whole new forces should be addressed for cleaning up courts from the cases
that are delayed, otherwise, any reform will be ineffective

. The regulation of the Tax Code (mentioned on 2nd p. of this article) must be

changed
Law programs should include more legal courses on legal theory and practical skills
Courtsystemshould be managedbyprofessionalmanagers, alsoitisimportant
to make a full assessment of main problems in the court management
Court fee on specific business cases should be increased
Internship process needs to be reformed. New internship program should
be built for law students. The program should be based on the following
principles:

e defining specific aims of internship at court
defining terms
defining outcomes
making special instruments for checking hot internship works
internship should be considered as a professional experience.
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BOLOBOMO)LV(N) VS dMSLOLOAdMTIT()
ddNoBNNL IMONIMOIBN3MOITBY,
BOLOFSMUIL2M 3IXNGBNNL BME®IJONY
303033601 dJBNTRIBEMB
LOFOOIZILMB() L AMBOASGHITOL
JBTJooaMLBAC2Jo0 GINCMIIT20O

BOM3OMUI3NLOL

obo gyfogmo

3098300000 bog&odmEmobm nboggtbohghob bodotorcmol
00390 IH0b 00000009090 0bobkhgbho, oMIhE0bHo,
0003M3000, 090000(HME0

bLA3306dM LOMYI3JBN: O30, OMHIMBOH030, 3OOBY39HO

ddbadal™0)

OO @ 0063hHo0bo Foymomyd: ,,00hgmgdbhob godmam0bydolL 6od-
300 603obL BOOIMOaqoL BOMHAMLOL3OL YO6OGO O OGO 3MEBO* (0b. 1929
Bamob 26 mgdhmad®oL 0bhgMH307). 9O M-9Om0 3G0h M 0y30, HomoE dgLodmg-
0900 JgxnoLEGL BOGIMLOLZOL PYOOEHOL dSOLYOMOY, OGOL EO30L FoOBY39-
HoL gdgdoL 3MJ0go0L JgLOdMagdEMYY. LOTOOMMOL MObOIgEOOH™M3g gdobzo-
MoMad0L H96abE0YO0LO O FBOOOO Y60B0303E00L 30O ™dxddo, FboMygdL
0g3m 39LOJMYOMMBY, EOZ0L FoOBY39MHOLOL FgoMhomb LOLOTOG MMM bLo-
FOOHMOMBOGIMYdY, OOOOHEOZ0, FIOOO(300, FMMOZ0MO39dY, 99L3gEOHOL Tg-
RoLYdOL LOWYJZ39MBY oOBY39HOMgd0OL 30MYod ©b LDBZL.'

09003300 FMIMO3OMO3900L FBFDHMMBOY, LO®OE BgoHB oMM 3oMo - 3g-
@0OMHMM0O O30MH0L30MYOYM bOGYIOL O6/EO O BOMHIMIVOZYOoMMGOL gbdo-
900 3MbxymogdhoL JOMoGOMLOLOGFJOM™ TgMmObbIYoom EOLGOYMgdOT0.
39003000 9O M-9OHM0 30BO60 LMEOOMIYDNO O BOGTMOEA3H6L 30O OHLO®
003006960 IO M09 MHMdYOo0L FgboMhybgdoL.2 3900330030 dMOZOM0 dMOL

1 Benzidi S., 2017. Med-Arb: How to Mitigate the Risk of Setting aside or Refusal of Recognition and
Enforcement of a Med-Arb Award, American Journal of Mediation, p. 2.

2 39%(33°99 8-+ 2013. 3gco0oeol Ledstrmmgdérage Gggrnmotgal 3g6L3gdheggdo bodoém%@tfzao,
03. $935b0dg0em0l Lebgemmdol mdacmolol Lobgem8Boogm 36agg@lohghol ogol semhgdbodoymo
30006y39hol bogombommye 396¢60, mdoemabo, gg. 11.
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3MB3M9hIm 06hg®aLYdBY O0J(39BHOMYOd O FbOGMGIdOL 3MBEIBHGOE0d M-
60360 dodohmymgoom (Harvard Concept).®

LOJOOMZgeMM™MT0 39E0OE00L 0BLAHODHIDHO FboMEOZgMamnd Lobgmaboxm
3MMOH030M, MOE d0dmMmoboho 30LO FoMYZITMOMYdgMO BM®Id0L LOZObM-
63IdMM™Mm EMBYdY 30b63H30(3900m. MPYIEY, 3030B6OGMY 39GH0MEOAEY, LO-
3006mMbAadTm™m Mga3cmatgdol 30300 @OMHNHGBoMO 39EOOE0OLMOL OZO3-
doM9d7mo MH0go 30HeM0OMIM0, 3OMEHLIYOMIPOO MY JM03IM0 LOZOMbYdO;
30m 3MmMoL, JO®M0gOH®M3N0TOOMYdO F9003E00L MG WM®AOL - LOLOIIO TN M
0900300L (OM3GEMLYE LOZOMEIOYM™ 39 0OE00L LObYMBMOYOoMOE FM-
0bLY609096) O LOLOIOO ML gotMy/39MHdm 39NOENOL FMGOL (HMIJMLO3
6900Y4ym@BREMMO0M 39 00(300LOE YEMPYd96); MOZ30L dbM0z, LoLOTOGOMM™ 39-
©00300L BMGHIYO0, BOE 3M0OHMHYOL LOLOTOOMMMLMOL dGLYOdYmo (Court-
annexed mediation) ©O LOLOFIGOOMM/LOLOFOOMEMMLANGGO JOOOE00L
(Judicial mediation) Bo®»3mgdaL FgLOIMYOMMBOOL; IMLOIOOMOL HMMO O
90Lo OJH03MOOL BOOFMYO0 LOLOTOGME™M 3YOOOE0OL MOMMIYYENO F0MO-
M909mM0 BMG®30L ObbMm®309mMgo0LOL, HMAMMOL FOOHMHYdYIO O LOYO!O-
OMHobM gobz0mOMYd0L HYbYBENYOMOL 30MTMB0HOMYdIHMO MHYIYMOMGOO
0603369 ™m30600@ 3obLOBM3®O3L FgE0OE00L 0BLAHOHYEOMBOMOBOE00L 3B M-
39L30 BOIMIMH MO FOTMB393900L EOIMY30L FYLOJMMYOMMBOYOL.

39L0O0030LOE, 33aMY30 JOHMAZOMO® JWYJIbY0d TFMLOTOGHTOL G MEMOL
3009dHogMgooL bygemIgbymool 3G06303L, ®OE, dI330HIM0 LOTOGMMYO-
030 LOJPYOMY0g00m, LOBMFOMYOMH0Z JOMOYOHMHMO50Dg MHJOaNMYooL Jd-
MHy639mymxL.* dmMBb0dbymo, MO30L bMog, bgmb Jgzybymob LOLOIOG MMM
LOLAHYBOL LEYMYMBOL O FMJOMOgamO BEOMOOL HOEOL bygmMoLYWEYO0L
d9L0dV30L IHMLMOD BB MYO0D.

603G M®MANL  FgOMOMMMM®MZNYO  LOWIYIZMO® oAM0Ygbgdd M MIMO3
BdMEOIY(3609MPMMO - 0LHMGOIYMO, da3MIm3], L3gEOMYMO - BG®IdHOYMO
©0 JgOO0M9d0mLOFOOHMHMHIDN030 33eMY30L FJOMOYdO.

339300 3993900 HOTMYOM OO EOLZ360L Lobom. FgoMMOZ30DYOYT 0O
38900303909m0 m9d0LYO0 O GY3MBY6EO3ENJO0 JOOHMIPMMO JOO6MBIHOMM-
0oL LOYMYMABOL, 3900300L 0BLAHOHIYBFOMBOIMODOE00LY O MOBBIgOOH™MZY
3063000695000 LAHOBEOOHYOIMOL 30HIMBOBOEOOL 30DLOOM.

1. bALATABAICD(M O bLALITIBAIDMbL B8I0I 3ICNIBONL
JdmMO)0IMOI3089MM3dI

0MOOMYOoYMO 30am3gdo0L 39LodOd0LOE, 39E0OEO0L JOGHOMOO T@WM-
3900L MZOELOBGOLOM, EMB3NBOMIOL: LOLOBIGOMM™® (LOZOMEHIIYMM) O
LOLOTOOHIMML oMy (9OHIM) BJENVENY, HMIJMOE BYOdOYMBENMO0MmMO 39-
@©@00300L LOLYEMBMEYOOMOE FMObLYBOYdY. BTG MB0L d0dHHdOLOMZOL M-

3 Fisher R., Ury W., 1993. Getting To Yes: Negotiating Agreement without Giving In, p. 59.
4 omdgobadg 3., 2017. bobgemdBoggmbs oo bo3o6)mqmb Bmgoo omgmos, mdoemabo, 33. 331.
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LMOG030@ 860T369(MM300600 OMOBOTOML, H™MA, MOZ30L b 03, LOLOTIGO MMM
39003300 MM3306M00:

1. LOLOFOOHOMMLMOD VOLYdYMmO 900300 (Court-annexed mediation®),
HMIGMoE 06LHOMIBOYOHO® OOHOL ZMHMOEOBOE0VT0 LOLOTOOmMMM-
LOMOB, MY3BY, 3OMEBIVIOIMOE, dOLOWYHYOHO® OTMIYZOEIOJIN0O
LOLOTOO I MLZOD, OMIMOF 3039 FaMI0 BLHOHY(E0O.

2. LOLOBOO MM M/LOLOFIOOMMLANgM0 dgEoEnd (Judicial mediation)’,
HMIGMOE 0303306090900 LOLOFOOIMMMLMOL FgoMmo0LY O 39M-
LOBOEOL ggmbom. 39E0OE00L ALROZLO BMGIOL O™V, dgEoobHMmE®0
390dmagdo 0ymL IMI3gE0 IMLOTOGOMMY.E dMLOTOOMMOLOM30L 3g-
@OOMHMG0-3MLOTOGHMIOL LAHOHYLOL F060g900 FgLOdmgdgMNd, MY30
0L 9O M369mMO 3OBMBIYOIMMO0M FOM3OMOLBNDBYdII LOIZZOTMOR0ZO-
30m dMmmbMm3b690L OOITOYMTBOMYLL.

39003000 3M33MgJLIGO0 BMGIGO0OL odMYgbgdoLd O LGYMMYMTOEO
93306 500L MZ30MLOBOGOLOM, dMLOBOTBOZ300 OZLHGOOL FOTMEOOMILD,
LOEOEB F9NOOE00L gLobgd 3obMmbo 2004 BomL VIMJIgEEO O LOEOE F0MmO-
M9dYM0 BMGHIYO00 OIZZ0OMYOYIO: O) 39O IM 3900300 (Private mediation);
0) LOLOBOHEMLMOL dMLYOYMO dg0o30d (Court-annexed mediation) EoO
3070mmE g) LobOdodmE™M 3gE0oE0d (Judicial Mediation).®

1.1. bobodolhoemm dgoonnb aadomo
O yoymaoyomo dbofggdo

LOLOFOG MMM TGO 0O(EO0L O™V, bOG(F0JMOYOd F00BOMY LOJIOL FOO-
30LOBOOMYOY LOLOFOOMMML 3obbOM30O6 F9ENOE00L 3BMEILEN. g OOHM-
0oL/BMLOBOOMIY-090OHMOOL BOMIMYd0T0 b3Idd 03 ohHgam®oolb bogadyg,
6HMIgeM0(3, LOLOTOGMM LOJFOLEIGMTMYLOL BaLom, FMLOTOGOMIMILMOL Zobo-
bomg0d O, JFYOMME, 3bOMYOL BgEOOE00L 060(30MHYOODY dMOBLIYOL. OaEBGM-
39, 3060MHNY30 MH0g0 LETOOHOXMYdG030 LOLHYTYO0, LO®OE FbOGYMO MOBLIMIOL
306939 064900 LOLOTOG MMM 3EOOENY. LG b3Yod LOLOTOO MMM FYO0O-
HOOHOL BoMIMYdodo, MHMmIgmoE, MHog 390mbagzodn, 0oL 3goobhmOHmo M-
LOH®T0 OOHLYOYMO FgLOOOAOLO 3OMEBFIVIN0M OZMIDOHOMYIOYMO YV OOHMMO,
00, 3990mm@, LELOTOIOMEMML FMbyEMY/AMLOTOGHOIMY. V3 Y3060L3bgeMOL J90-

5 Steffek F., 2012. Mediation, in The Max Planck Encyclopedia of European Private Law, Vol. I,
Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, Oxford, p. 1163.

6 Lindblom P.H., 2017. Progressive Procedure, lustus, p. 422.

7 Brunet E., 2002. Judicial mediation and signaling, Nevada law journal, p. 232.

8 Steffek F., 2013. Mediation und Gditerichterverfahren, Zeitschrift fiir Europaisches Privatrecht, (ZEuP)
#3, Verlag C.H.Beck, Miinchen, p. 538. 8omomgdnmos: yobosdgoemo o., 2018. bodoémw@mao
390003006 8og0em00Bg 30l demhgEbotnmn 3owaByzghol bobedotmmm o s6obobsdotmemm
gmE8q00, 03569 $030bodgaemol Lobgemmdal mdamoliol LebgemdBoaggm 3bagg&lodgho oytacoymo
Bo39hIho, @docmobo, 3. 184.

9 Sippel L., 2014. Comparative Aspects Between the Nordic Countries and Austria: Court Mediation
in or Out? Turku University of Applied Sciences, pp. 185-209.
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™b393030, 3603030609070 30EaM30Y, H™M3 IMLOIdGOMEY LOJIOLBOMTMYOOL
LOLOJOB MMM BOMHIMYOOT0 ogthdgemgool Jgdmbgzn30d0, dMBILGYMmO LOGdoL
3063bom3gm0o AMLOTOOMMY 396 076900."

690003096 LObgmABoywm3n, LOLOTOGOMMM 3gE003E00L 6xOOLBNYE0 BWm-
0L ©O3330MY00LOL, BMmamMdE Babo, dEaMo 0Jd3L VBGMO LL3OOL-
b30m0o0L 0L gBYIHOOOEMOOLMOD VIO3T0MHd0m. dMB0BLIYMOL dodmMAB393
00090, 0600 MobhgGOHYGOT0 LObymMmEIdd 0L, GMI LOLOIOO MM
39003000 dgdmbzg3030, BLOGYYO0 JOMFIOGO® 0dYMYOPMBO bOYd00b, do-
0mMmb 3MBOBoMYMOd 3O M(39LT0, OHMBYIMOE, OHMIMOE BgLo, bxdOYMBENMOO-
MO0 boLodMOYdY.™

LOLOFOO MM 39 0OE00L BMBOBOOMIMHYZINO FLbGOEOL OIMOMgdal M-
LOBE®YOO 030L MOMOODYE, B™MT FMLObEgMANL 3Mom®onmghyemo 0bhgcmagLo
0oL LOFOOMEMOOBMOOL F9gagMHdBgdd. OGO 3MAZOMINLO, OGO 9BIJHOOBMBY,
0o 3MM™mE9LOL LONOY, OMOIYE, J30MOHILO®, LOTOOMMOObMY."? 9.0. DM-
3096m d90mbgg3030, 3bOGIMO 06(hg®HgLYdOL OZTOYMBOEGOOL LOYIGMILM
LOTYOMNYOO® 300NBYZO VMO FMGNZndY, OMO3gE O30L 3gLOAY 3060l (3MLO-
30OMEOL 06 OMHdOHGOL) 3096 3oOBY39(ho." dom JmMab, Logdgdg “gomo-
@OM600L 39LO0EO 3MI3Lo H039MHLOEOL (306H39mM0 0bLEHOBE00L) YoM Y-
LO LOLOFOOXMML B0bOOMAYa“ (Woodside Homes of California v. The Superior
Court of Riverside, 2003. 107 Cal. APP. 4th Dist.), boodgmoiEom LOLOIIGOHEM™MA
30630MHo, OGMI LOIYOOOEFOM FgmoObbadgooE JgbLodmgdamMnd YI390Y0O-
ML 3oYgdanooL, My 3900300L 3O ME9LO BbOGOLOMZ0L F0YMIOIINOO.

003, Y39 dMdommodal 1360 3dmboal 63M30 LOFIOMOMMOL O
0MboJo Mo JbEo POdEMP639mYmL LOLOFOOMEMMA. MIYIEO, YM39MM30L FOLO-
3900 06 9M0L, MHOL B0dBO3L VMBOTLYMO (36900. LOBOOMOMOL BILMAO YOO
30600L0DMZOML, GMAMOE FMJomMOdamo J9LOJIYOMMOY, FOEOIMODb 3Mb-
QBEogHaoo 33300Md0060 gdom. MOBOIJOO™M3Zg 30Eam3xdoL TgLOdOANLOE,
OMHgMHbOHOIMO dooByYy39hoL LOTYOMYdgoL, oM TMEGOL TYOOOEOOL, FOOhH-
6000 MHLYG®LO, 3603369cMM3060 B3O J90HOBME F0MOMYdIM 3GM(39LT0.™

HOoMYGOE, dobLobomzgmo LOZoMbo 06 gobmozm 0L, EO30L dIMHYEBO-
Hogmo 3oobyzgno OMOL LOLOFOGOMM® EOZ0DH J39MmaLo MY OMY. 3603369-
mMm30600 0L goMHdmadY, H™MAT, dgLodddoLO LOZOEMBIIdMM MYaYMOMIdOL
0MLYdMOOL FgdmMbza30d0, gb 3G MEILO bgmb PYBYMOL FbOEHYdOL GHrogno FgLyd-
MO MO9d0m OMFIM30L LL3OOLLZO HO30L V3900L OOBY39¢H0L 3B M39LT0.

10 Ulrich H., in Klowait J., Glager U., 2014. MediationsGesetz, Handkomentar, Nomos, Baden-Baden,
p. 87. Bocmomgdyemos: yobodgaemo o., 2018. Logo®arggemmdo 3gconsool 8ogoememndy coogol
senhgebotoymo gocobygghob bobedstmenm o oéaboboaoém@m ge&8g00, 03969 $939b0dg0mols
Lobgemmdol mdacmobol babgemBBacgm nboggélogghe, oytocoymmo gssemhghe, docmabo, 33. 189.

1 Hanks M., 2012. Perspectives on Mandatory Mediation Forum: Appropriate Dispute Resolution,
University of New South Wales Law Journal, p. 929.

12 Eisele G., 1991. No to Mandatory Court-Annexed ADR From the Bench, Thomas law journal
litigation, p. 3.

13 Glick T., 2012. Creative Mediation, North Charleston, p. 99.

14 Vieira L., 2015. Designing a Court-Annexed Mediation Program for Civil Cases in Brazil: Challenges
and Opportunities, Pepperdine Dispute Resolution Law Journal, p. 2.
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1.2. bobodobhommmb gotg dgoonob oadoomo
o yoymaoyomo dbofggodo

LOLOBOO MMM FoMY/6900YMBEMOOMO FJEOO(300L dMAbMggdn, HMFM-
3 69LO, 039E0MmYdOL Vbbb T98IadY: 30600EOB, BYOOYMBENMOOMO 3Y-
0033000 Jgdmbgzg30d0 LOLYBYO ME039 FbOGOL 6gdY, gL JgLodMydgm0d gob-
©9L 3900300L BOG®BOHYO0m EOLGOYMYO0L LOBNbOGM.™

030L 307bgEO30@, LOLOTOGMMML oMy 39E0o3E00L 30dodo L33H03I-
0 306090000806, HMaMGE BaLo, 0LAOL 3ombzo: MYZ0 3LOGIL 0gd3L demogdo
3mHB0E00, HOHM3 Yoo LYOOL LOLOTOGO MMM gobbomazolL bydOYMTBEMIOM
0030006 0(30eMgd0?"1 gm0 Jgbg30m, 0MB0I6YMO OMFYIYOH0 EOLOdYMYdY-
mMOo, MYIEO MO6OIGOOM™M3Z] 00a™mM3nd0 O 3MHOIH030 0L LOBNHOOMBHYa™MO
39(HY39magdL. LETOOMEMYOGH0Z3 LOZM (399030 EVI3Z0OEIOYMO HYbLYB(30900L
39Lod030LOE, IMBOBOOMBIYag FLOGOLOMZ0L TFgEOOENOL LOTYOTYd0m ©O-
300 3oOBYzMHoL Jgmoz0H9d0 06 6036031 LOLIYLAHOL FOTMZMYBOL. FgLOO-
mM9dgm00, 9L J89Yod 03330MOE dMNgagdMEO 96 3093 dMm0 Bemab B0b,
99339, 00 M30MLOBGOLOM, 30MOMYOO T33O0 N."

09mMg 0Maydgbdmo, GMIgMOoE 6900YMOBMMO0MO 3YJE0O3E00L FMBObOO-
MIH3IMNO 3bEHO0EOL godmomdgadnl, 899@aa00: 30306, HMOYLOE dboMggdo
B060LBOG OGO FgMOBbIOYIMOL OZ30L BOOAIMIMO0L Jgdmbgzgzodo 39OOO(30-
oLOMZ30L F0FOOMZOL MOMBOBY, HMZM® PYoO FYMOBLIBYL dMBOTBYMDY,
My 900 JMOOL 3MbBMOgho 3339 30M3039070M007 0MB0TbYm 30mb30dY
9GO30mO0 30LPbo dOLYOMOL, MPYIBFO Y39MmMOdg LOMBIYOEMO 0L FMLOBGYOY,
™I LOLOFOOOIMML oMY/6900YMBENMONMBD 3JEOO3E00L 0BLHODHIMHIO, LO-
BM3OOMYOoLMOL LEMGO 3MTY603OE0M, MOZOE JO6O FMObgBbML MO30LO
©OEYO0m0 dboMmggdal gLobgd LOBMFOOMYdOL 3bMdNYEYO0L FOdOEO. M-
0390000 @OLOIYMYOYIO YM39mo LOJIg bMm3 F9EOOEO0L FOBZOEMBOL LOY-
39m9Lbm 3gLOdMydMMOYOL Jabab. 8

2. babAduMOIC™M 33ENABOOL BMEM3ILGOL
80305360b JIBOMIBEMBI LAJIMOI3IMAN @O
dMLbAdIMOICNOL MO CI00M3IICNOL BIM3MIBOLAL

LOIMGOMOJM LOFGIoLBEOIODIMYO0L 6gdaLANYE gHO3dg BbMmMMEO VGOOHGOL
GHOMOo LOFOOHMMOL oM339390, LOOMYMGL BOOAIMOAHOL, oL godms 396
00mM063MH 900 30OHMMALOFYIMYO0L B3I 30DO60." LOLOIOG MM 39EO-

15 Pel M., 2008. Referral to Mediation a Practical Guide for an Effective Mediation Proposal, The Hague, p. 71.

16 Abramson 1., 2010. Mediation Representation Advocating as a Problem-solver in any Country or
Culture, Second edition, Printed in the United States of America, p.156.

17 Berman J., 2012. Mediation’s Evolution in Socal:Where it has been and where it is going, Published
in Advocate Magazine, p. 2.

18 63@0&3 ., 2016. boboaoﬁmqmo 33@008\10[) doémnqm 3(’0@3@0 33600-03361033@ 36033530, 03053
303050330@0[} bobgq:mbnb mBOQOL\ob bobgq:%oq;m 360336)%03@)0, 33- 26.

19 336330330@0 0., 2009. boboaoém@mao bodaamo 8°Sb°@3°b°b aboégmo 333036)3600)0’:60[)0 ©°
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0300L 3OME9LY0, LOLOTVGOMM™® LOLHYFOT0 FMLOBOGOMMOL JBMYOOTMLO-
m9d0L EOEAN60, O30L doOBY3z9hoL LBEGO®WO O 9WIJHYG0 897dob0B3Ho0L
©OBYM330L JOMHY639MYMRBL, MVE, MO30L FbM03, FOOMIMLOFYIMHO0LOEA0
AmLObEMYMO0L J330YMBOMadOL 30BHBJO0L dMAIMBLIGOL O LOLVIGO TN M
LOLHYIOL B0BOGM LOFOGMHOL LYO0GIHMO BEMOOL FOMOMO bOGOLLOL Ho-
dmyomnogooL gaLbobyMgdo.

0MB0T6YMOL FOMZOMOLBENBYdOM, 33eMH30 0MIOMOLBENBYOL LOFJOOMZgE™MT0
LOLOTOGO MMM T OO(E0OL FOTMZMMNBYOOL MG dENHIHBOHOYIO BME®IOL - LO-
LOTOOHIMLMOL dOLYdYEMO Tg0OE0LY (Court-annexed Mediation) O LOLODO-
HOMM/LOLOTIONHMMLANGMO 3900300L (Judicial Mediation) 30630MOGMYOOL 396-
L399H03900L BOOIMNHYHOL, FMLOTOGOMMOL JTRENYOOTMLOMHOHOOL BOMFENGdOL
300LOdDMZOPMMONL LOYZIMHLM FOOBY39HOL 3dDYOOL 0EYBHOTBOFOGMJOOL.

390003000 LYOLAHOBEOOL 0MIJTd @O dobo LOJIGOMMYdEG030 MYaIMmOMg-
00, LOJOOMZgEMIn HOBOLOLbMZOL gHoddgo. AbLAHODHIYHOL doMHYIYMOGHYdY-
a0 LOLHYIYOHO LOZOBMBIYIM™ OJH(90)0 LOJOOMIIMMT0 OG dOHLYOMBL,
30MHO LOJOOM3gMML LOIMFOoMOJm LO3OMEaLM 3MEgJLdo OOHLYOYMO
BGO3IeHIMO MH9a39m0MHd0LO LOLOTOGHMEM 39 0OE00L MOMOODY. MYI(3Y,
OOHLMOM030®, 0L BOGIMOEA3GOL LOLOTOGOMMM® FgENOE00L OAMIMOB6YO0L
AbmmmE ghm-ghHm g3obbomyem m®3oL - LOLOFOOHEMMLMOL dGLYOY 39-
@©@00300L (Court-annexed mediation), ®039my, JoOMIYMM MHYOMMOOT0 FMLOTO-
GO 06/@O LOLOFOGMM M FMbyEY TG OOHMGOL JBENYOOIMLOEYO0m OO
LOGEYOMMOL. FgLOOOTNLOE, 3NbEIdd, OM®MI LOJOOM3ZIMML 3ObMbId-
MMOO O 3MOIH030 0O 036MAL LOLOTIGO M M/LOLOFOOHMMMLANYE0 FgEO-
0300L (Judicial mediation) 0bLAHOHIYHL. LOLOTOGOMMM™ 39 00300L BME®3JOOL
30690LOBMZOHIEMOOLMOD OZOZTMYOYMO LOIOOEMBIYOM™M bo?M39d0 dgo-
0300L 0bLEHOHIYHOL dOB630MOMYO0L LGOYMO® FgaoRIMOLYdIM FOMGIMYdIO®
1600 JgxroLEIL. VLML, dVMB0T6YMO, JBRO®M SOMYMIdL FMLOIIO ML
JBRIY003mLOMYO0L BOOZIMYO0L OEaG60L LOZombL FgEOOEN0L 3O 39Y-
Mo @M®3IZo0L gobbm®E0gmgdol Igdmbagzodo.

39Lo0030LOE, 9OM-gOH M0 BWIY6EOTJoHIMH0 BY3MBOOOE0L, BOE, MO30L
0b®03, LOWYIZMOO VYOO BOTGHMINL FY3am3 6OBoMT0 HOBMYOMNdY-
09 3960336900, 8909300: LOLOTOGHME™M O LOLOTOOHOMML ZOMHy/39MHIM
09003000 JO®MOgOHMBOT0E360L 30OHOMAMIYMOEO (BOE OM3OMOLBNBYOY-
0o 39000300L JgLobgd 3OBMBOL 3GMMadhom), HMa30bh MO 30330h060V,
LOZOBMBAYO™M EMBYBY VOLOLML LOLOTOG MM TYOOE0OL MGO- LOLOTO-
HOMOM/LOLOFOOHMMMLANGGH0 O LOLOTOOMMMLMOL OMOLYOYMO 39E0OE00L
160096OM306Lb3039079MM0 BMETJO0. LOZOBMBIIYIM™ HYF6030L MZOELOD-
®oLom, 33eM0MdY, 30LO Fomadol Jgdmbgzgz0d0, 6O dOLOLML Lojohma3g-
ammb 3obmbdo FgooE0oL TJgbobyo, H®IAgMOE 30306V OOMOLOMZ0L),
SbmmMME 3O6MB3GMMogdHoL Lobom dOLYdMOL.

Icnbodotroramgmd dghonémdal 3606303980l 8mdBgcges, mdacmolo, g3. 19.

060 gudogmmo



N
N

#12, ©939309%0, 2019

060 gudMogmmo

3MBBIGIBBOOL 3O MATO0

2.1. babodoMHommbmb 0éHLdY dgEooEnabomob
ogu3dotgoygmo bogombgdolb bodohomagdogo
dmbgbMonggoob vyEoMmadeMMoo o dmbodotmomab
3300 dmbomgoob ggofamagdo ombodbym 3Mhmizgbdo

LOJOOMZYEMML LEJMJomogm LO3OHMEBILM ZMEOIJLOD FOM3OMOLENDY-
090 MHHIIMO300L MOBOLIOE, OT3909M0d FJOMIOIM0 T0EaMAY, MOE
3m03o3L LOZVMEYOYMM FgE0OE00L gPM-9Ohmo BME®INL, LOLOTOGOMMM-
LOOD dOLYOYMO FYOOE00L FOZMEIMId0L TgLOJMYOIMBOL FbMEME 3oO-
BMB3YOMMO0m gom30emoLBNBHOYMM 30HaamMEm00L LOJ990Dg. OMBOTOIMOL
30mM30mMoLB0B6YO0m, B0BOBIGEMBoMO 096900 AMLOTOGHMEOL JBMYOOIM-
LOEMYdOL BOGRMYS0L VDO O, HOMO oL oohbEaL TgLOJdMYOMMdY, dbo-
990L EOOZOMEIOYMML EOZ0L LOLOTOOMIMMLMOL dHOLYdYMO Y 0OE00L
LOTPOMIO0m FOOBY39®HO, 030L Jgbobgd MG039 FbOGOL MOBLIMOOL VG-
LY MBOOL F0YLYOZOE. OTOZOOMIMOO, OPYBONIOIIMOS FOBMBIHYIM MM
3060LOBMZOHML 3MB3GYDHIMO, MO0YTHIM0 3O0HIMH0Y3900, HMIHMMO OO-
LYdMBOL FYaMb393030(3, FMLOBOGOMML 309608900 dMBOTEYMO FgLodemyo-
MmO, 300 JMmMoL, 3OHoHhM0Y3d® JYO6O EOEANbEaL ghm-ghHrmo dboMob
®OBbIMOOL OGHLYOMBY FOOBE. OPYBFOENHOIIMOO OZMBZOJHDIL, OHMI domomy-
09M0 30aM3d YOO EO0I390MEIL FbMMME Zodmbozmalb 893mba3g39030
O MO0MYYm LOGAJLMOB F0TOOHMYdOm, LOZoMbo YOO OOBYIL 0b6EO-
30070MIYMOE, LOJIOL @OJHMOMmN30 FoMIMYd9d0L FOM3OMOLBNbYdOD.
0mLOB0TBOZ0Y, BMI 0EIOHIMO T0bOOOLOL MY3IEMOEGHJO0m bOLOOMEYLY,
3030MOMOE, bMMH393000 30bMBIIOdTN MY, B MIGMOo@E 3900300L OMIT0
9mB0bo39® 300H6930. MY LOLOFOOMMM EOOBIYLEO, OM3T O30 YO 0O30-
0L OGOHT0 YOO oOBYaL, FbOMYq00L BOBOOMBYaMdOL 07YLYOO30,
9mLOBOOOML Fgxdm0d LYY 3oOLEIL LOLOFOGO MMM GO OOE0OL.2

LOLOTOGHOMMMLMOD  OGOLYOYIMO  FgE0OEOL 3OMEgLE0, FMLOTOGHMEOL
IBMYOOTMLOMYOOL BOMFMYO0L EOBO0LOL, FOLOMZOMOLBNBYOHMOS Tg-
8930 LOZOMbOE: LOFJOOMZIML LOIMJOMOIM LOSOHMEJLM 3MEYJLOL dmgady-
©0 933mo300L gLoOdOTNLOE, 187-9° Fgbemol 300390 6060EMOL MOBOLTV,
LOLOTOGME M 39ENO300L 30O FOAGOL MGIMEBEOLIYM EMAL. FbOGHgMO Tg-
MObb3gd0m, 0OMB0TbYIO 30O 90dmmdd FOaMIGMEOAL EOFOHYIO0M MGMTMEOO-
bgm0 EWOm. 08 MZOELOBGOOLOM, BYaYMOEOHOOL dOOLYOMOOL BWOIHO (FOLOLO®
3000OHMIMYdPIN00. MIYF(39, 3MOIH03030, TgLOJMMY, OOHLYOMOAL FxdMb393900,
GHOMOYLOE 3bOMYgOL LYO® MGG O LOLYDY 0YML 3B M(39LOL F9Ha00BO®
@OLEGYMHO0L Y39eO Md0gIH G0 LOWYIZIMO, FOZMOT ZMBZHIHYIO FOMYIMY-
00L EVOFMIVAY/ZMBIMHIHIM 30OAEY, FOM OO 3JMbEOImM dMEN3900L gLod-
MgOMMO0, MO 3bOOYMABL OGLYOYMO BYaIMMJO0L boM39dL. TgLOdOIOLOE,
3mLOBOOMMOL MOBLIMOOL FgdmMb393030, HMIJMOE MO0GIHIMO® TJOBOLHJL

20 yobeodg0amo 0., 2018. bogoemggammdo dgas30ol 3og0emomdg ogel semhgébohenmmo gocobygghol
LoboBobaremm oo oéoboboHoémqpm gmE8q00, 03969 $og0bodgaemol Lobgemmdel  crdaemoliols

LobgemdBoagem y6agg@lohgho, g3- 49.
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000L OIYEOMYOMMOOL, FbOMYGOL P6O 3JMBOIm TgLOJMYOEMBY, LOZYNOGO
060(300(H0300) goOaGMdgMMB LOLOIOGOMMMLMOL dGLYdYMO TGV 0OE0NL BOME-
9630 Jgmobbdgdol 30LOMBI30E OBLOBMZMYIO 30EO. bOMYIdOLOMZOL dLY-
M0 JBmYooLb 306049000, om0 6900l O3HMBbMBNd OM3393em 3603369mMMAOL
0dg6L LOZOMYOYN™M I 0O(3E00L EOML(3.?!

2.2. babodomomm/bobodohommmbdogfo dgoooob
ubgfaz0b 396HL3gdhozo bodohomzgmmdo

0mbOB60IBOZ00, M Mog LOIIOMMYdM03 LOLHY3gOTo TMIJOEOJ9goL
09J3m 630 m™A0 LOJFOLESOITMJGOOLO O FJOOOHMGOL Ho3oL Mg dSMHgOBOHO-
390%9. 300 IMMOL, EVF330OMYOIMNS FMLOFOGMHMOL F0gH LOLOIOD XM
09003000 BoGIMYd0L LOTOOMHIYOIM030 ZIMDHIHO, MOE LEIYMmYOHRBL do-
HOM3LOFIIHO0L ObTObMGF0HMgdgMmo LOLHGIOL 9O MOO6 FOg3L.

96mM-9M0 LObYMIBORME, LOEOE LOZOMbO 3MI3MYJLIGMO M9aIM0MHgdom
bOLOVMOYOV, YOO FOAMOYML 3M®JOL BYL3YOEN030. OF LOLOTOG MM FgEO-
0(3000L 3OHMELOL BOGTMYO0L MMbo Ho3do OOHLYOMOL: 3oz dg8mb3g3030,
LOJ3gL VBOGIMYLL 9.6. FMLOFOOMIG-FGOOHMG0, OMIgmoE L3YE0OEO-
090700 3MB3MHIMO® 3900300L 3O MmEgLT0. FgMmMy OMHGBOH030L
d90L0dVA0LOE, FMLOFOO MY LOJFgL dOBLOLOM3gMOE, LOFOOMYOOLOBYO,
30obLE93L LOLOTOGMMM LOLAHYFOT0 3PYEI0Z0E EOLOFIdYM 30ML - LoObLoO-
00OHOM®M 3900MHMML. 39LOFg dENHYGBOH030L T9LOOOTOLOE, 3YJDOOHM®
AmLOFOOOMIL 9dMg30 JRBRMJOOIMLOMYdY, FboMgmO LY®30moL Jgdmbgy-
3000, LOJAg aobLOLOMZgMOE ZOEOLEIL T OOHMOMO FIdOFYOIMOOL.
O3 3990900 LOLOIOOIM™ FgE0OE00L FgMMbY dSMHYGBOH0Z0L, OMBOTLYM
390mbgn3030, 3063900 06LHVBEOOL FMLOFOGMM L 9gdbgdo gLOdmm YO M-
00, MOZOM POMHYB639mMYmL 3900300L hohoMmgdd. 22

0mbLOB60IBOZ00, HMB 2013 BgemL goHOMYOPMO (33M0MY0900L FHOHFO,
LOLOTOOMMM/LOLOFOOH ML TJOOV(ENY, HMIMM (3 39E0VE00L BMG-
090, LOBYOIBYMTOE EVNBYGRSO O MLV MMYYOL 30960dOm JBNYOOTMLO-
mydo, 390003LMb 39EOOHMGHOL BWYO6J300 OO JBRMYOOIMLOMYd9d0.2

BMM3930030(33, 89000HMEGOL BYOGE0Y, TgLodmadgmnd, J90mMO3LML M-
LOTOOMMI-F9OOHME®TO. FJOOHMG0, CMIgMOE 06O LOMZmdEMOL FMLO-
00O g-3900HMMHOL LAHOHYLO®M, 06036900 LOLOIOGHOMML J0ghH FOBLO-
DOM3MPMO 06ODMOYMHYO0m. 2

393909m0L LOFOOOMGOM03 LOLHYTOT0E OTMONHIYMO BOOIOHYdOm LO-
Ha90mmmoL LOLOFOOHHMM/LOLOIOOHENMLINYG0 FJOOOE00L SOMEIVYHIO0.

21 836)33063 3. 2013. 3gco00(300L boaoém@gbé%o t‘)gan@oégbob 336b33d®o3360 Uodoﬁ:m%@m?ﬂo,
oogob ow@géﬁo@on@o 3o0Bygghob Gouomso@néo 335060 oodoemolo, gg. 64.

22 Park N., 2009. Court-Annexed Mediation in Korea, Asia Pacific Law Review, p. 155.

23 Esplugues C., Marquis L., 2015. New Developments in Civil and Commercial Mediation, Springer
International Publishing, London, p. 318.

24 Skoghoy T., 2018. Mediation in Norway — An outline, p. 1-3. bgemdobobgeomdos: hitps:/svw.no.
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0MB0IBYI0 30E3MIANL OBbMM(309M90d03 3390 9mM0L LOLOTOG MMM LOLHYIO
30O MmMALOFYMIOOL 3oBIOLMG(309MYOJINO MGOFOOMOOL oM ogdbo Jbyg-
00, LOOB 3MOBRMOgHY00 3FZ30MB0060 3Bom Fgodmgdo oOBYwYL.?

03LHG®OMO0J0E, 0LY3g GMaMME 0930 93 M3Yem Lobgmdboxymdo, go-
BObMG309MOO BYOOTYoHIM0 33090900 AMLOBIGOMMOL HMEMMOL EO-
3038069000 ©O 30M3O BOBOTO FMOLEOLY OZ0L dYIHYGBOHOYMO FOEO-
6439hoL 3gOMYO0L 06(HI3B0MYOO FMLOIOONMOL BIYOJ(3090006.%6

60IOHMIOL @WOHFMod0o gob30MOMmYOYMO FJOOMHYJO0MLOFOIGOMIMHOG0-
30 060 O0d0 0dm30 3980930 H93MIY0OE0900L J9dydogndol dgbodmyod-
(WILTVE

LOLOFOOOMMLMOL  OMLYdPED  FgEOO(3E00L  3OMELA0  FMLOTOGMEOL
JIBRMYO03MLOMYL900L BGOEOL 30MHOMHMMPGOHOE, 30H06IgEMbomOE® d00hbY30
LOJOOMZHMMT0 LOLOFIG MM M/LOLOTOOMMMLANYMO F9EOO(3E00L OBIMIZY,
O3 0m30eMoLBOBYdL FgLOdOTOLO L3YEOOEMOBOE0OL TJmMmbg 30Mmo, dMLOTO-
OHOMY-3900HMOMO 06LAHOHIYHOL TGFMMYEOL O FbOGYJMO dGHY3060L T90-
mbz930d0, Jom 3096 LELOTOOMEN™M FgE0O300L HOHOGMHIOL FgLOJMYOINMBOL.

©Jb3d36a

60O MB0L BOHFZMY030 EOEOLHYODO FJEOOEO0L MO BMEGIOL - LOLO-
30OHOM™M 3900(300LO (HMAYEMLYOE LOZOMEadYM®M 39003001 LObymMBM-
©900m0(3 dmobLYB0g0H6) O dGOLOLOTOGMEM 39 0OE0OL od03360L VY3O-
MYOMMO0 (HMIYJEMLOE 6900YMBEMMO0M 3JENOENOLOE JYBMEYOIL). MOZ30L
dbMmog, 30%063gBmbomo 0gdbo dohbgymo gobLbbgozgool Oagbs LOLO-
00OHOM®M 39003001 MG BMGHAdGL - LOLOFIOHMMLMOL dMHLYdYem (Court-
annexed mediation) @O LOLOIOOMHEM/LOLOTOO MM M®MLANYE (Judicial mediation)
39©00300L FM®OL. MGMGHOLO MY 3MOGH03080, HIOHTOOMO JOHAMNGOHMOMG]-
300 ®0obL3OL MOZ30O0 VEOMAdOL dadbom, HY®30b0 - LOLOTOGMEM 3gEo-
0300 P6O 09 M00b9daL doLO Zdodm3zmM0bgdoL MM03g BME®TIOL; bmenm
LOLOBOO MM FGEOVEFOOL BMGAYO0 LOZOBMBIIYOMM EMBYDY YOO FOH6OLO-
BM36H™ML LOLOTIOMMMLMOL dHLYdYMO O LOLOFIOHEM/LOLOIIOHENMVL-
30960 390003000 LOLYEMBMEYd0m. VBOLMOB:

e 303mMbozmoL d90mbz9390380, My 3MLOIOOMMMY MdOg]HY doMgdmY-
09099 COYOHEOBMO0m 300ABY3L, O™ 3oL BOGIMYdOT0 OOLYOYMO, 3Mb-
3O90h7m0o ©O30L ooby39ho 39hO® IBIIHIM0 096900 LOLOTOGHMMM
09003000 LOTPOMAdom, MYIBO, OMBOTBEYMOL MOMOODY 06 OGOLY-
0MOL M®039 AbOGOL MOBLIMBY, 03 30GOMOOL VHOOHLYOMOOL dogbgEo-
300, 960 0ymL JgLOdmgdgemo LOFAOL LOLOTOGHME M FGOOO(EO0L BM-
®30L - LOLOBOOOIMMLMOL OMHLYHOYMO FJEOOEF00LOMZOL FOO(39D0.

25 Dahlqvist A., 2014. Mediation in the Swedish Courts: Change by EU Directive? pp. 137-155.
26 Sourdin T., 2011. Five Reasons Why Judges Should Conduct Settlement Conferences Monash
University Law Review, Issue 1, p. 149.
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00030OMIYMOM, OPYBEOMIOIMMOO, ZOBMBIMPIMMI0m OH0oLODHMZGO ML
3M™03M9hmo 3OH0ohgM0yndnd0, GMIgmmmO 0MLAdMOOL Jgombz9g3030(3,
9mLOBOO ML VMBOTBYMO TYLOJMYOM MO 30960d9d0. OO MU,
3O0h9M0n00@ J6O OOAa06EIL dMBbOIBYMOL MOMOODY ghHm-9 M0
dbo®oL MOBLIMOS FO06(3.

30O O IMLOTOOMMOL IR YOOIMLOMGOOL HBOEOLY 3MOgdholzodo do-
00606y @OHMIY O69M30m0o LOLOTOGOMM™® 3gE0OE00L BMGIOL -
LOLOTIO MM MLMOL OOLYdIYM O BgE0OE00L 3GMEYLEN, LOgoMM39M ML
LOFMIOMOIM LOSOHMFILM FOBMBIYOMBOLO O 3Y0OE0NL TgLobyod
3obmbdo (3GMMadhob domgooLb d90mbgg3030) dobLObMM(EN0MadgMO
(33@0m909060L FgLOdOFOLOE, YOO OTZZ30MOIL FMLOTOOMENY-39-
@oohm®aL 0bLHOHIHO, 3OBLMGEF0YMDAL LOLOTG MMM 39 0OENOL
BOOI0L-LOLOTOGOMEMML3NYE0 FgE0OE00L LOZOBMBIgdM™ MYa-
mModnbHO(300. 030LOM30L, L3YEOOMBHOY FMLOIOOHMHMH-B9OOODHM-
L YOO 30960dmML gLOAM GO MOV, LOZYIMNOM0 06030003000 O Bbo-
®Hgmo MObbIMoO0L Jgdmbgzg3030, MOZ30@ BOMTIGMM™ML LOLOITIO TN M
99003000 3O M39LO, JgoMOZLML 3 OOHMGMOL BYBJE0S. dbODgMO
MObbAMdOL Fgdmbzgz0dn, FMLOTOGHOIMOL MO O JBRENYOOIMLO-
oo 06 Y61 0YML JGVDWPOYMO. F0M JBRGH® 03 30O M090T0, OHMI OM-
603679 d90mb393030, odM0MH03LY00 GEOOHMGOL 330MOB030300L
3990L0d0MBOLO O LOTOGHMEYOMH030 3MOBOL OOIMBOLMOL O303T0-
903mmo Hobggdo.

006M0MamABN:

1. LOJOOMZIMM®L _bLOFMIOMOIM LO3OMEALM 3mEIdbo. htips://
www.matsne.gov.ge

2. 99®00300L dgbobgd 3obMBAL 3O Mmadho. https://parliament.ge
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RESUME

The need to differentiate forms of mediation in Georgia and, therefore, to regu-
late judicial powers during the process of the each single form, significantly deter-
mines the opportunities for overcoming the challenges faced in the process of insti-
tutionalization of mediation, as well as, creates an efficient and flexible nationwide
system of dispute resolution. However, its legal regulation is a prerequisite for the
realization of the interests of subjects of law, the establishment of legal awareness
and the improvement of the judicial system.

It is possible to say that nowadays the perception of the substance of mediation
in Georgia and its legal regulation are at an early stage. There exists no systematic
legislative act(s) regulating mediation in Georgia, except for the fragmentized rules
about court mediation in the Civil Procedure Code of Georgia. However, it is only
one form of the court mediation — the court-annexed mediation, since a judge is not
equipped by the power of a mediator in the Georgian reality. Accordingly, it can be
stated, that the Georgian legislation and practice are not familiar with the Judicial
Mediation Institute. The notion of the court mediation considers possibility of the
service only from the mediation center existing in the Thbilisi City Court. The legisla-
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tive gap with regard to the uncertainty of the forms of the court mediation should be
viewed as an obstacle for the development of the mediation institute.

Consequently, the work develops goals in order to research the model of me-
diation in Georgia, to find out the possible ways of improvement of the imperfect
legislative rules regarding the issue and to build up the effective recommendations.
Along with the need of development of private mediation, the paper illustrates the
necessity to differentiate the forms of the court mediation in Georgia for the pur-
poses of avoiding their mixture. The research upholds the need of separate legal
terms for the judicial and the court-annexed mediation at the level of the Georgian
legislation.

The consequences of the research are shown in the conclusion together with
the legal recommendations in order to reach the harmonization of the national leg-
islation with the modern international legal standards.

NOTES:

1. Benzidi S., 2017. Med-Arb: How to Mitigate the Risk of Setting aside
or Refusal of Recognition and Enforcement of a Med-Arb Award,
American Journal of Mediation, p. 2. (In English)

2. Cercvadze G., 2013. The prospects of the regulation of mediation in
Georgia, National center for alternative dispute resolution, Tbilisi, p.
11. (In Georgian)

3. Fisher R., Ury W., 1993. Getting To Yes: Negotiating Agreement
without Giving In, p. 59. (In English)

4. Lobjanidze G., 2017. General theory of state and law, Thilisi, p. 331.
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5. Steffek F., 2012. Mediation, in The Max Planck Encyclopedia of
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Journal, p. 929. (In English)

12. Eisele G., 1991. No to Mandatory Court-Annexed ADR From the
Bench, Thomas law journal litigation, p. 3. (In English)

060 gudogmmo



(@]
o

#12, ©939309%0, 2019

060 gudMogmmo

13.
14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

3MBBIGIBBOOL 3O MATO0

Glick T., 2012. Creative Mediation, North Charleston, p. 99. (In English)
Vieira L., 2015. Designing a Court-Annexed Mediation Program for
Civil Cases in Brazil: Challenges and Opportunities, Pepperdine
Dispute Resolution Law Journal, p. 2. (In English)

Pel M., 2008. Referral to Mediation a Practical Guide for an Effective
Mediation Proposal, The Hague, p. 71. (In English)

Abramson 1., 2010. Mediation Representation Advocating as a
Problem-solver in any Country or Culture, Second edition, Printed in
the United States of America, p.156. (In English)

Berman J., 2012. Mediation’s Evolution in Socal:Where it has been
and where it is going, Published in Advocate Magazine, p. 2. (In
English)

Tsuladze A., 2016. Georgian Model of Judicial Mediation in the Euro-
American Prism, lvane Javakhishvili Tbilisi State University, p. 26. (In
Georgian)

Merebashvili I., 2009. Impact of the principles of adversity of parties
and activeness of judges at the court trial, Thilisi, p. 19. (In Georgian)
Khandashvili 1., 2018. Judicial and non-judicial forms of alternative
dispute resolutions in Georgia on the example of mediation, Ivane
Javakhishvili Tbilisi State University, p. 49. (In Georgian)

Cercvadze G., 2013. The prospects of the regulation of mediation in
Georgia, National center for alternative dispute resolution, Thilisi, p.
64. (In Georgian)

Park N., 2009. Court-Annexed Mediation in Korea, Asia Pacific Law
Review, p. 155. (In English)

Esplugues C., Marquis L., 2015. New Developments in Civil and
Commercial Mediaion, Springer International Publishing, London, p.
318. (In English)

Skoghoy T., 2018. Mediation in Norway —An outline, p. 1-3. (In English)
Dahlqvist A., 2014. Mediation in the Swedish Courts: Change by EU
Directive? pp. 137-155. (In English)

Sourdin T., 2011. Five Reasons Why Judges Should Conduct
Settlement Conferences Monash University Law Review, Issue 1, p.
149. (In English)

BIBLIOGRAPHY:

The civil procedure code of Georgia. https://www.matsne.gov.ge
(In Georgian)

Draft of the law about mediation of Georgia. https://parliament.ge
(In Georgian)




#12, December, 2019

(Og)
[N

3MBBI®IBBNOL IO MATO0

30B03BONL 30MOLN S3OMBMANNL
©5B3NLO VS N16BMEOANMIBILN)
0)56b3MaNL 36BJANL
0030b3odMA0Jo()

(Jotrornemo o g3trm3emo doamadgdo)

dobgomm dogoo

bodo®0orcnob comgherto, 00by-ob dmb3990m0 cngghoroo,
9860m30b 960396bohghob obmg. 3BMRgbE0, ©gMI0MH0

bLO3306dM LOMI3JBN: 30309060, O3HMBMINY, BBMHINEMYdO

ddbu3dol0

3030906H0oL 306HOEO O3HMBMINOL O30 P303T0MEIdd MMM (3 F9OO(30-
6oL, 0Ly LOFOGHOIMOL LARYOMYSL. LOZombo 3MOEO3L FGOZOM dL3GIHL, MY-
930 ombodbymo BOIHMINL BWOMHFMYOT0, YgMHomadd godobgzommadd 3oL
099b0ndg 3bOMYdY. 03 goagndom, OLOEAEGH00 30(30906HOL 30MHOEO O3HM-
6m300L BOGOFMYO0, dobLOZYIMG®JO0m OWMGOINMYOYINO MOBLIMOOL ZoEo-
90L L39E0B030. OMOBOZMYd LONBHYGJLMO 30(3096HOL 30GOEO OZHMBMINOL
39L603mMO LOTYOOENBM LEOEYIMM®MYOOLMOL 303306 T0.

33@930L 30H0600, 9O M0 bMH03, 3OMOMY30L FGHOEMIMMINYOHO Lowyd-
30m900L OEEI6o, dgmeyg b0z 30, JFJOMMEO 3030906H0L 30EMOEO 0b®h9-
®9LadoL bgmymoL 0xGOEOYMO FgH3900L gobLOBMZGMO LOIMGOMOJm
LOTOOMOMT0. gL 3603369MM300600 30(3090MHOL OZHMBMBNOL 39OHIMLOTOG-
0OmMYoMH030 @OE30L ZYMLOM. 9939 OJHYOMPY® 0O O0M339L, HMIMM0 06RM-
®H306HH07mM0 MOBLAMBOL gogdnL 93 ™M3Ymmo LHObE OGO ®HYO.

00960, gL 33eM930 OMOL BOGIOHOIYM-EMZTOHYH0, FGOOMYOOMLOTOM-
0OmMad®030, 060 0dOLO O LOBMYBOL FgOMEYdOL FodMYgbadom, 30(3096¢H0L
3000 03HMBMA00L EOEZOLMOD O3O3T0MYdYMO 3OMOMYIgdalL TgLBo-
30m0oLO O FOMO FOOBY39H0L gdgdol g8M™MO30H900L (3E0O.
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1. 30803600bL 30MAIEN I30OMBM3NNL IMLO

30(3096M0L 30GOEO V3HMBM30O dOMHOL FoLO JBMYOO, EOIMIINOJOTO®
306LOBMZGHML LETYOOEOOM EOLIOGJOOL dMAMHYBOL Y3zgmo Logomba. LoOgdy
0LYY, MM 303096(H0, 30OV OZ3HMbMT00L BOGOZmIdJ0, 3oL3Y3L NbBMGI0-
909 MObbAMOOL LOBYOENBM HOEY3900L MOMBODY.!

00m9m030L LygM ™o, 303096HOL VZ3HMOBMBNNL (36900 dOHOL goHM-9EHMO
603Y3060, 3060006 FbMIMMEO EOIMY30HOGM dOT0O6L Fgydmod MO30LY-
BOMO 0MHHY30060L go39mad0. ®7 9dodo LMOZOHMBL 303096(HL Bo0dg LYGO-
mbHYM JoOy®a0gcm Mm39GMHO300L, 303096H30 HMT ZOOzgmMmML O3HMBMINYGO
0MNHY30060. FoLM30L VOPYBFOMYdIIMO OGO L3YB0OMYOHO FMEBO, HMIGMO3
9903L 0g3L. JgLodemmo, 303309630 HHY30 LAOYDMZML dbEMMMYOL, HMTHm-
MO 0BG, 3OV, 3oL OONHYZ36Dg 3o3MHBOL AMObOYOL. MYIEO MY 30309600
0M0g303L ®HhY390L 0MO dGJV6gdOE, OMVIgE oOBY39MH0madol dobomg-
00 OTOHYO0m 0bTM®TO(300®, 3030b 30LO LOdMMM™M dMHYZ360 VZHMOM-
30760 0g6900. 03YbOE, 30(3090M0 Jgodmgod OJMOBLAML ©b OGO OYMO-
B6bIML B0BOOIOOL, F0OMML 0B O® FoomM™ML ggodolb HOBOWOIM0. MYOEO(B
3006 mobbaMod odmmI30L, 0L, WOIJHMOGM030®, 97030l oOBY39hH0goolL
LOZYMOE OOBY39HOMIOOE 0J393L. TgLOJIMMY, 30(3096HOLMZOL d®HYZO-
6oL 3039m9d0LOL 3603369cMM3060 0ymML 9godoL v3HMGobhgho. 08 393mbag-
3090, 30(3096(H0L 309G 3o39MmIdIMmOo dMHY3060 0gbgdo LBMME ToLO O,
39L00d030LOE, V3HMBMBNYGOE. gobbomygmo 3G0bEndoL doGMomoa 0MLO
FbOMME 93HMBM300L dMOOMmYd0m HMOO dAMOBYMYOd. FoLT0 FMOVBMYOO
IBGOH® 39H0 - 3030906H0L O3HMbMB00L 3ohH030L3930. 30(3090MH0L B0gH Fo39-
M9dxMm3d 0MNY30630, MIPO6OE 9J0od0oL 3MBOGOOL O gMOBLIYOMEAL, YOO
3060306HMOML 03 PY3060L369MOL Fg3aMa0 3MJIgEIdY. O3HMbMANOL 3Mo-
63030, 0EO30060L 30OHMZH6900 VMOOMmHIPYMN PBYOOJLO® O Y39MOBRIHDY
3000mMO aoL. 30b6hoL EIMBbHMEMMmaoycmho gmogzoLb 30bgE30m, 93HMbM30N0L
3003003900 9BYIBYOO 030L, H™MA YM39MO dEO3NODBO JOOZM BOLJIIO MOV
@9, J9LOBOIOLOE, 30GMM306900L LOZYIMNOGMO 09EOL FOOBY39hHO doemydL. 300(3
3MB3M9DHI 0@O3006L BOMIM0aqgbL dbmemmE LOZYJMOG0 F0dBYdOL Tom-
69300 LOTYOMYOOE, M30M 0T dEOTNVbOL 30BOYOOL FOPYMZOMOLENbYdM O
0MH™m393L 30L V3HMBMANVL.?

3963069mM3d BOMLAOBMLIO 3ObMHBY, 3OHIZMO0YIMO 0339MOH030L BOOF-
9630, 306HM36900L MOMYOYMNMYOO 3OBOLOMY, HMZMO ([ MZ0MB0dOBO: ,8M0g9(30
0Ly, OM3 J9bL 3MIJFgYOOT0 HMaMM 3 3960 MO30L, 0LY Y39emo bbgo d3oOHM309-
00L LObOM VEVB30V60 Ym3zgemM30L 0gmL 30HOBO O VEOLMEYL bMMME LOTYO-
mY00." MY 0030060 300HBY30 30BOOL BoMWBY30L LOTYOMYdOE, gL 06393L OEO-

1 obemobodgoemo 3., $0dnho 8., 08godg00mo 5., $939b0dg00m0 3., 30360dq b., 8godgaema 8., 80630 39330em0
6., 2011, 5580560l a3emgdgd0 $068Gmgmmmdol coo3gol bo336:m30, 360dho e bobgemddmgebgmmm
0760bhgdebogals, mdoemabo, 3g. 171-172.

2 ob. BoBodoos ., 2005, Loggdodem LogBosbmdol LoBotmmmgdtngo Eméagbob domgaaznéo ob3gdhgdo,
0., 33. 47-48.

3 Dietmarvonder Pfordten, 2009, Zur Wiirde des Menschen beiKant, In Fiinf Untersuchungen “Menschenwiirde,
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90060L MOMLYOOL bgYMABOLY O OOTNO60L 30HM36900L YYMYIIYMRBOL.*
LBMGYO OEOINOBOLY O B300LANYEMN LOMO dBGOL LOWYJZ9M0S OZHMBMANV.5
MoMOLYOOE dOBOLOMYLO FMGOMYH BEOFMIOMIMOOE, MMIJEMLOE O3HMBMT0L
98YJI6900. 0OTN069d0 dMFINHZ0MbO OGHNOL OZ3HMBMINYM0 JBWMYO9d0m, 3000-
0006 30m 09430 M0MLYOO.8 FgLOOVTOLO, OYEOMYOIMOO JIJEIYOOM0O60 3O(30-
96¢0oL 6900L FOM3OMOLBENBYOY, BrVOMO OG ToeNObML doLO MZOMEOTMEH33930L
IBYd0. 0L VEOBNOBOL 30H030LO O MOGLYOOL ZOBALOBMZMYIO HOM-9O MO
39000390690 9emg396(h00. 0OT006YMH0 MOMLHOOL BOOIOIM 3MBEIBE00L Bo-
Boemo 063G 000 MZ0MZOIM® 339300 JTBY00d0, HMIGMOE 3JoLbIMAL
30636790 MO30LIBRMJO0L dMNOGHYOOL.” dEONOBOL YJBRENYOOMO JIOMIY-
30 LOLOBVGOMMAOE FOIM3ZIMY, OMA VBBWMGTNMYOIYNO MOBLAMOOL FoMY-
39, LOTYEOEOBM FOBO3YMOE0S Fgodmyod boemMYymBOIL dOT0060L BWOdOZIDO
bgm3gnbgdmmooLE O 30MO0 3bM3MYO0L JRBMYOOT0 hOMY30® doboboemgdm-
©90.° 03(HhMBbM3NYM0 JBRMYd9O0L gOHM-goM Mo 3odM3mMabol BMMBTOM® dM0Jogdd
30(3096(h0L 03HMBMB0VG.

2. 06BMmMaNmAsIC0 0)obba(Madib 3aB83aNL 63ALO
©J LIBIH3MMIB0

BMaooE, LOIZYOBOM™M, OOZOMLEHOIYM0, LOGYOdOMmOBHOEOM, FOHM-
ROMOJH0ZIM0 @O 30M0oH0 Mo 3DMPY639mMmMd0L 3GM39LYOT0, 303096¢H0L
9mMBOBomgMO0L 0YEMIgdgMo 30 MY, BY30M0 b Bahommdomo nbym®3o-
9079mM0 MOBbLAMBVY. LOTYOEOBM gobommyool 3GHMEgLE0 30(3090¢HOL dm-
B6OBoMgMO0LMZOL, FMOZOMNO BY30H0 0bTPMGT0MGOYIO MOBLIMBY (,F00-
6Om9MmO0L ©oOE30L JgLobgd® 306MBOL 3g-8 gbmol 3oMH3zgmmo O 9L
3369(H900). 030LMOB, MY VOT0OBL LOTYOOEOOM-O0MIMMANYE® 33eMI3OL JYHo-
9096, 093093900 0L 3MBOBOMY 306HOL BHGHOMMINM FOBMMIOYINO
06MMINMYOYM0 MOBLAMOO (,5063HM9MMAOL EOE30L Fgbobgd” 3obmMbaL
109-9 39bM0). 69GHOMMO0M0 06@WMEOTNMIOHMO MHOBLIMOO YOO 0YML 6gOOL-
90960 JoeOIHa0mo Mm396MHOE00L OOML, 3OMEO 33069 JoOIYMa0ymMo dobo-
390309000, SOMMHOL, JOOHIYMHF0IYMMO 3MBHGOEIBRE00L (LHIGOEOBOGOL),
3969h03acm0 HaLH®YooL, 93M30L9d0060 LOBLOZBYdOL JodoMMYEGO300LO

Recht und Staat bei Kant”, 1. Auflage, Mentis, Paderborn, Verlag C.H. Beck, 11.

4 Martini S., Die Formulierung der Menschenwiirde bei Immanuel Kant in: Vortragsskript eines im WiSe
2005/06 gehaltenen Referats im Rahmen des rechtsphilosophischen Seminars "Die aktuelle Werte-Debatte"
bei Prof. Klaus Adomeit (Freie Universitat Berlin), 5-7.

5 ob. Pfordten Dietmar von der, 2009, Zur Wiirde des Menschen bei Kant, In Fiinf Untersuchungen
“Menschenwiirde, Recht und Staat bei Kant”, 1. Auflage, Mentis, Paderborn, Verlag C.H. Beck, 19.
6 Schaber P., 2012, Menschenwiirde und Selbstverfligung, Zurich, In: Byrd, Sharon B; Hruschka, Joachim;

Joerden, Jan C. Themenschwerpunkt: Recht und Ethik im Werk von Jean-Jacques Rousseau. Berlin, 319.
7 d0oemobol bagomogm bobedobmemmmb bodmgoamogm bogdges 3mamggeol 2018 Bemol 12 30600[}
3ooBygghoangdo (N213-14).
Case of Pretty v. UK, no. 2346/02, 29 April of 2002.
Case of Y. F. v Turkey, no. 24209/94, 22 July of 2003.
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@0 Lb3o LOIYOOEOBM AMALOLYMYO0L gOB9g30LOL (,30(30906¢H0L J3ENYdgdaL Bg-
Lobgd* 3obmbab 22-9 agbemaly 39-2 336gH0).

990330 06/ LOBYOOEOBM EOBILHOYMYOOD LOTIOOEDM BOBO3YIOENYOOL
30bbMmM(3090mM900LOL YOO F0OMML 303090H0LEVD NETRMGT0MHOYIMO MOBLIM-
00. 06@MMIMYOYM MOBLIMIO® obobomydd 3033096¢0L (30LO JOgE YOO M-
00LOL BOMYLOZOL OB FOBMBOYEIN BOHITMIVFIOINOL) MOBLIMBO 30(3090HOLM30L
LOgoGOH™ LOJYOOEOBM HOMY30L HOHOGYOODY, FoLO FOBIGMMYENMOOLY O LOEM-
3bamoLM30L 03 HOMYZOLMOL EOZO3T0MYOYIO MOLZOL dobdoMHhgdol 890I3.
BMaEIO OO0 BYGHOMMO0mMO MOBLAMOOL dMYOd OPYBFOMYOIMO. 087YemoLbIYOY,
M3 3030900 MOBOLTVY LOBYOOENOM HOEY30DY (FOFOMOMO®, MY6HI00m
30339900, 3000M0L 03MMIdd O LDZY.). BOZYMOLLTY300 MOBLIMBY, HMEO 3o-
(309630 3030 mMO 9JodL LOTIEOEOBM OLIOMYOOL TOLOMYOOE. 30IYLHLOZO®
0300LY, OHMI 06O dMOLYOMOL Bghommoomo o6 Lohyzogco Jgmobbagdo, gjodo go-
9LOYOIGO FOL, OLOLBEO O . 3. V8 IMIYDoHOOL 30(30906(HL 930LEYdO 3OBMbOm
30mM30emoLBOBYdHMO 30LYbOLBZYOMMBY. ™

00@M®I0MYdYIMo MObbIMOd, MOZ30L dbMog, LOJJOOE0bMm gmo3zoL ,Jo-
bangLo“ 3Mm0bE030L _ ,30(309600L OZ3HMBMI00L 30¢)030L(3930L _ MO OBOGO-
0L 3MO30M 0bLAHGPIOHO® 3oboboMadY. VBRMGINMYIYMO MOBLIMOO YOO
03004mx0mgdgL 39898 606030HMBYOUL:

0. 030 6006 360 gLBG®YOaL 6gdoLBgH HO®930L LOTYEOEObM mMALObY-

900L 3o6930LO O VOMLOIYOOENBM 33eMg30L BOGIMYO0L EOMU;

0. MObbAMOY Yoo 0YmL oodMad Mmoo, GoLM3aLOE 30(3090ML ©b 33Mmg-
300 LYO0YIDHL BoBOLEO® YOO F0YBMOML VBBME®TOF0d HoMg30L Tg-
LOLYO. OGOEO V30LY, MOBLAMIOL Bob ToLOBMEYdHIO CEBRMG®TO(F0O
1600 0gymbL 303096(0LMZOL EO/O6 dobLO OBMBOgMO BOGHIMIOOIYO-
mobmzoL goLOagdo, d30MOE dMLOJIgEO, 0bBM®AOE00L dobMEYI-
00LOL 30 YOO 0YML ZOAMYY690YTM0 BOMIO, OGO H0Z0 9bo.

3. mObbAMOL Yoo 3o03aL MO30LIWOMO B7OOL FOAMLOH30L d3dDOm, BdOYmM-
QBEOMO0M, HIBMEMOL oMadg. MOBLAIMOOL MOZOLYBMYOOL bOBL JLZOAL
0LOE, HM3 OEO3NVLL Fgydemood 3oL 3096 OO OAMMIIIEMO MOBLIMOOL
69000L309MH OOHML Fo7Jog0d. MPYIEO 3OM339Im T9OmMbz9x39030, d0YbgEO-
300 0ObbAMBOL goxddgonLy, LOJYEOEOBM 39HLMBOMTd YOO OO(330L
3OMA9LOYIO LAHOBOOGHYO0. FOZOMMOMOE, 9J0do 396 TgdmaoL 1339 ©O-
64903m0 JoOI®30mo M3gMoE00L dg6yz3adoL, my gL 30(3096¢H0L FO63G-
M9mmOOLO O LoE®MEbegL Log®dmbgL dg3gddbab.™

0OANObOL JBRIYOOMO 93O M3YTO LOLOTOGMMAI bodgagoLIom FOIM339-
MO, O®MA 30(3096(HOL MOBLAMBOL EM3Y3G6MHT0 OIMYGH90YMO MOMOBIG0 HY-

10 ob. 33940dg 8., 80b3530dg 0., 3396¢0mabe 6., B06B0358g0mo 6., 33969thdg 6., vBoyGedg0cmo 3.,
2011, Bogbo 35(3096()g00Lorg0L 500930060l yogemgdgdo oo $obcoo3ge”, g8o833emgge, 0d., 3. 22-23.
11 obemobodgoemo 3., $0dnho 3., 08god300m0 5., $939b0d300m0 3., 30360dq b., 8g0dg0emo 8., 80680 35d30em0
6., 2011, 5580560l a3emgdgd0 $068Gmgmmmdol coo3gol l)o&]émao, 360dho 3o bobgemddmgebgmmm
0760lhgd0bogal, mdoemalo, 171-172; BoBodsos ., 2005, bogdedm Logdasbmdael Lodsémmgetago
f J 3 @ d @ gocog
6639300 domgmogn®o obdgdhgon, <., 33. 45.
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MH30BMMME00 Yoo 04mL 3oLEaxdn oO63(3LOYHOMOLMZNL.™ CBBMGOHTMHYOYMO
MObbAmMBdd 06 YOO 8790(303IL HMPM™ O L3YEOR0ZIG LOTYOEbM Hyc3do-
BOMMEnoL, 306006 U ZOTMMOEbO3ZL VGVLOIYEOEOBM LA3YGMT0 dMM3Z0BY,
BMao0 JgLOdmMYOEMOgd0L dJmby 0b030OL 30gE oL dMJAOL OTOHYd0-
M0 3o630MHHY0900L oMadg. VASLMOL, MY 30330960 bamL dB9MOL 3emobozoL
0096 393960 0b6@RMGT0MYOHM MOBLAMOOL M3gMO(3E0VIYY JOMO LOOMOM
0MY 606oLOM3GMOEOM MY710830, b6y 0306, HMEO O3 FEFMIOOYIMO0LMZ0L
©030boLOOMYdYIIMO BLOFJMYIMEOYOHO BOJHMGDYOOL HYZO3MIbd dOMYIGOL
3936M009M9dYmmO FoOBY39(H0emgo0L F30MYooL, gb OO™M393L 30(3096¢0L 0bBM-
®H30M90gm0 MOBLbIMBOL do3g30L BgLL. 08 30MOMYdOB0 030 0AYNHOYINOY, ©O-
9mOBbAML O b FMOBIHML ,,06BMGOHT0MYOYMO MOBLAMOOM* EOLOMOYHY-
0 M3Y396ML. LETGOOEOBM HOMHY3d MOBLIMOOL oMadg FOTOOHOMHIYENNOO
Abmm@ LOZOIMBOIMOLM Fgombzn39030, 3OM FMGOL MY HOMY3d FOOMB3Y-
JeM0O 030 Hdgemo LOJYIEOE6M LOFOOHMYO0m O MdOYIHIM0 FM(39TIINMOO
300mM03bogL 303096h0L POHMYIO BBRMGI0MHO0L TgLodmmadTmmBLL. LogJo-
dm LOGF0VObMBOL EVOEBE30L gL OMOBHNO O 3M(EIIMEOIYdd 0LYm Fgdmb39390D7,
OHOEYLOE LOTYOOEOBM FMZMYBL, MO 06393L T9ymOBbIYOg HOMYZOL, dEOL
06 360 ymmomaym g3obda®mahoo 9Jodolb 3096. gmbogco 0@odnobol 3gx3o-
LYOOL VOLHGVGDHYIMO FMEIMO 06hHYIFGOMGOPYMO LOBYOOEFOBM LOTOGOMEOL
LRYO™MT0E, OMamMOE LOIJOOE0bM ZIMAGOMMMONL EOAJO60L LHObEOG®HO.
©O793OMO0L gx3oLYdoL HILAHO OBOLOBMZMYOO LOTIYOMM™M FOTMEEOEMIOOLO
©O 3MOBOL FOHOGYOgMO 9J0dal LHOBEOODHIYMO dMI3YId9d0m. 9Jnddo Ya39-
o J90mb393030 Y60 OOBRGMbOMML 30(3096()0 F3POHBHINMOOLMOD OIO3T0-
907m0 LOZOGOYEM MOL3dOL FgLobgod. 030l BggLEHMOMMBO Fobobomgdo
LOJYOOBFOBM OYDHZOMOOE.™

00960, 3030906HL YOO 3JMbEOaL COM®, OBMB-EOBMObML dMLOMMELbY-
om0 39093900 ©O 030L FOMZOMOLBNBYOOm, M3gMHOEN0L HohHOMYOOE M-
0B69OHML bgamo MOBLAMBOL TWMGHAOL.™ dMBOTOYMDY dEOTNO6OL JTIENYOOMO
93O ™M37Mm0 3MOIHo30m OB, OGMI 30(3096MHL YoO 3JMbEOIL TgLoodo-
d0L0 30OMdYd0 O LOZTOMOLO O™, oOOLOMOdML 3emnbozob dogc dobm-
09090 36M1900, HOOEOL BYOOYMTEMONMO MOBLAMOOL FOBMBHMI0gMdO
300MmM03bo3gL 306MH0L d0gM 69d0L godmM3mMYboL gogadoMmmadgmo BgBmMeNOL
06 go®MmgamndgooL gozmabol EOML. MY 3030906HL F09BMEO 0BBMGIOE0O
09®03M3906h™dIMH0 doemab baLogdL FmEoL dod0b, HMEO 030 0IYMBRHOMEOO
306LO3YMEgdYmOo LAHGGLOL BEFMIOOYMOOTO O 0YM EOMEOCNO, BOZIMY-
00@ LOZOGOYOMO, HMI FOL FOORBEO FOEBMONYEYOPMO FOOBY39H0Yo0L
00m900L JgLOJMYOMMBO. ™

12 Case of A.S. v. Hungary, CEDAW/C/36/D/4/2004, 29 August of 2006.

13 odocmobol bagoemogm Lobedotmmmb boBmgomagm Log8gms 3mamggool 2018 Bemol 12 3ol
3ooBygghocengds (N213-14)

14 Hyslop E., 2015, European Causation in Tort Law: a Comparative Study with emphasis on Medical
Law in the United Kingdom, Germany and Frand and Luxembourg, A thesis submitted for a degree
of PhD, Luxembourg, 169.

15 Case of Konovalova v. Russia, No. 37873/04, 9 October of 2014; 050@«)8036 ob3gghdg ob. Case
of A.S. v. Hungary, CEDAW/C/36/D/4/2004, 29 August of 2006.
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LORYMOLLAMY, BMI 303090H0L V3HMBMB0O Y30330MHYOO 30 M36900L
306300006H500L MOZ30LYWNYOOL. JJOYO6OHN0060 O LOYMBMM3060 3o30-
96(hoL MOBLAMOOL doMgdg oL F0FOOH™ FObbMG®EF0YMgdYMo LOTIOBF0BM
Hho® 930 899m03L909M00 dOTN06OL MOZ0LYJBYO0LO O WaMLALOL OE30L
mbmzbgdmob. my 303096MHL 06 ©g3L FgLOdMadMMBY, ZoOEbEMdNHO™ML
LOBYEOEObMm HOGY30L boboomo O dobo 3dzgcmomo IM3Mabada, dobL Mhg-
00 bmmMMEO 9OHM0O 3ddo, POMOBLAIL LOTYOOEFOBM dd603YMOE00L Hohodg-
000."8 0MHOEO 303096(HOL MOBbAMOOL gotgdg LOTGOOE0BM HOMY30 bygemymAL
LOFOOHMOL LYO0gTHOL MOZOLYBENYOOL, MZOOMB FOBLOBMZO ML, MO YymL
0300 LLYYMLO O FOBIAG MY MOOL. MY VLMD M3GMVOE0d BOGMAOHYO0m hHo-
HOO®O, 3gM3060030 99030L JoggooL YOO MMMOOL gO60bOMO396 30(309-
BhHoL 69d0L PYFYMPOGINYMRBOE, HMIJMOE DMAOOO 30GMHM30IYMO JBREHooL
39@mob3z00."7 MmOBbAMO0L do(Egdd, doMOMOEOE, 30(3096M0L 30MHOO MO3Z0-
LIBRMYOOL bgGM™MT0 F9gEOL. OTOH™M3 MOBLAMOOL 30GMOO OAIMIOBOGOYMOL
IBRMHSO3MLOMO 30H0L MZ0MZOIM® 339300 JBMYO0EOL, obizoMamL dab
00390809006 90030 0OLHdIYIO 30GOEO FMBO(393900 LIYGOI0MOLOTYIE. 8

MJo30 L39EOBZIM0O MOBLAMBOL FO3gd0L Logombo FOOOYDIOHMO
©Ob3OMmYd0LOL, BOEEOL LOTYOENOM EOLIVMYIOL OOMIYMOE® dMIMHYBOL
a3vMm9dg, LG OMBYMO LOGOHMby 9986900 OOBNVBOL FOBIGMGMMAOLY O
LOEMEbMAL. MY 3030960 396 dbg®badL MOBLAMIOL FoEgdoL @O 0939 06
004mxygdd d0bo 3O6MBogMo BoMAMIvaqbgemo, HMIMmOL dmdogdd 39y0-
mMad9gm00, 30(30906MHL OYYmM3690M03 PO HhoghoMaL yzgmo bogo®dm Lo-
0900306Mm MMBbOLANYOL. OF 0bBME®T0MmIdYMO MOBLIMOOL goMygdg ggjodaly
0mJgdg9d0 6030MBOLY300 303096(HOL 0BHYGJLYdOM O O Fgodmydd gobo-
bomgdmOaL 30(3096H0L 30HM36900LO MY OZHMOBMINOL PYZYIN YOI YMBOE. ™

00030, 06BMMHINGYOYMO MOBLMOd dMOL EMEadd, GMIMMOL ;MOBOLTO-
O3, 30(3096H0L MOBLAMBO dOMOOIOMFYMO® 0MIMMYLY, MY 0L OGO TgoEogL
06@MMAO(300L, HMIJEMLOE 3Mbogho 3030906MH0 FMOMbM3O. dMBOTEHMMOD
03033069000 Y39mmodg 303MEIMY0IMm0 390mbgzg300, HMEO 30(3096H0 0G0
06MMINGYOYMO 3MB3MHgDHImo MoL3go0L dgbobgd, gb GobZo bMGEYIMOY-
00 O 30(3096(HL BOOBL ©Y9xbxdL. 000IdO Tg30mb3d: 30309060 0g0JOMDO M-
6obdo, 3oga®dgmmgonbo LOTYOEObM HOMY30, MY TdOL JEMOOBHdMEO 03 GOL-
39000 FgLoObYd? gL TgoLYOOL LOEOBNd O LLZOEOLL3OBVOMOE® OBObOMYBL.

16 Case of V.C. v. Slovakia, no. 18968/07, 8 November of 2011; o3dacmoliol besdgmmozom Lsbodoéaemmb
Lodmgomogm bogdgars 3omodol 2019 Bemol 28 ogdgérgamol 30bBabgdo (N23/2951-18).

17 Ehmann H., 2005, Der Begriff des Allgemeinen Personlichkeitsrechts als Grundrecht und als
absolute-subjektives Recht, in: Festschrift fir Apostolos Georgiades, Athen; Miinchen, 128; 938560
3., 2013, Bmgoo 3otmgbnmmo yogemgdol, GmgmEy dotomooe aamgols o bmemyhyto
103930, (36980, Joroerz8bgama dagos 8., ,LoBotomol gnébomma*, N2, 239.

18 Gallwas Hans-Ullrich, 2014, Schranken der Informationsfreiheit durch informationelle ,Rechte
anderer” oder das ,informationelle Drittverhiltnis®, In Buch: “ Recht der Daten und Datenbanken im
Unternehmen”, Zugleich Festgabe Jochen Schneider zum 70. Geburtstag, Ed. by Conrad, Isabell
/ Gritzmacher, Malte, 357.

19 2bemobodgoemo 3., $0dho 3., 08godg00mo 5., $939b0d300m0 3., 30360dq b., 8g0dg0ema 8., 80630 39d30em0
6., 2011, 5580560l a3emgdgd0 $068Gmgmmmdol coo3gol bo336:m30, 360dho 3o bobgemddmgebgmmm
0760lhgd0bomgal, mdoemabo, 229-230.
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39630600 V065000 FMOMLMIL MPYBEVOE 306030MIYM0 MHOLIYOOL godbgeMOU;
LOGGVHZHMNT0 OMOOGYIPYEMNY, OHMT 30(3090HL YOO ObHTOOHMO 0L MHOLZ9d0,
MG MHYomadgdoLOL, LOJYOOEOBMm HOMY3d LHGOMBYM HH3MJIgEHOOL
dmobbL 30(3096¢0L bM3MHYd0L LB, GOE T99bgdo O dGOHOLIML, oF
,00BMM30MYOYMO MOBLIMBOL OYEFOENJICNMOOS OIMZZINONN.2°

0@O30000L JBPEYOOMO g3eOHM3YMAO LOLOFOGHMHMMI EVOEA0bY, GM3
LHIOOEOBOEO0L 3EWOIH03d JommgdaL BoboLBOG®O 0bBMEIMYOYMO MOb-
b3dmdoL goMmadg 303cmMaboL dbYbL LLZOOLLZO JMBOIIMO F3IROL BOoGIMIO-
©3969mMmO AMBY3mMO 0603009009. LObyEMABoBMA YoO POOHY639MYML
3063(3boadmMOL, HMaM®E FMBY3mMOO 6MIOMO LOBMazOOMYdoL Baz®al,
30000 O LOMBOLM EbM3z®MH9o0L OE3Y LHIOOMOBOE00L 3MbhyJLHT0.!
030LMOL, OBV OAMGMOEbImO, BoM3MOI30L 0bHgEHgLMO ZMbRBMOgho. Lo-
bgmEOMOt, 99030L 3096 3030906H0L EOLTOG®YOOL FMZOMYMOOL Fgodmgdd
©0930bML 3030906HOL VZHMOBMTNY, JOOH0 MI30L EOLTOGHOODY goadmbohzaL,
0MH3060L, 0BGOL, LOBEOLOLY O VMALOGYOIMMOOL MOZ30LIBRNJOO0L ©O-
(330000 3oaMIOBOMY. MYPIEY, 08 Jg0mMb393030, J39HaLBOMO®, dMOOMHHdY-
OO OEO30060L FOBIAGMHYMMOOL OEZ0L 3B om®obhgh0.2 oF O3HMBMI00L
890503030 390dmMgod godomommEaL ,039mMm9 LOZIM" 30630300 EOBE30M,
OHMIMOL ROMamgddo 0bY Y6 VMGG M, HMI VN33V OO30060 BOOLOL-
306, OM3gmoE 390dmgdo LOZYIMOM MO3L 06 LL3OL F0oYgbML.%

3. 3a803600L 30MACN0 LABIMML I badaEOBN6M
bAN®IZC(MISGOL ©IB30L b3IBOBN3

3030906h0oL 306HOEO LAGOHML O30 Y30330HYOO LOYF0IM LOOEYIMMY-
00L OMHLOLY EO 3odMYgbxooL BWOGIMHd0L EOEYOOUL.

MIYZOMIM0O IBR06OE00L MOBOLTOE, LOFYEOENL6M (LOgJodm) LooHIMmM
0oL 9g40d0LO EO LbZO LOTYOEF0BM 3GOHLMBOMOL dogc 3O M®WaLOYMO LOY-
30006mMd0L 3GHMELA0 303096HOL WOBOIYM0, BLOJOZIM0 FEIMTOGYIMOOL,
90LO LODMBOOMYIG030 06 LOBLOLY®JOIM030 LOJB00BMOOL, MFEObYGO 06 3o-
GO0 3bmz®mooL Jgbobgd 0bBME®TO(300; dM0EO3L gJodobmazolb dodomdm30L
BOIHLOE, LOZZOMOL oMYaMYdgOLO(3.

20 Hyslop E., 2015, European Causation in Tort Law: a Comparative Study with emphasis on Medical
Law in the United Kingdom, Germany and Frand and Luxembourg, A thesis submitted for a degree
of PhD, Luxembourg, 283.

21 Case of V. C. v. Slovakia, fourth section, Application no.18968/07, 8 November of 2011.
39633bocogdemol Lhgeoamadozoo olio 0bogmdatrgdnmme 0sbb8mdal gotrgdy 36atho3sl oabobnégbb.
ob. Mizigarova v. Slovakia, no. 74832/01, 14 December of 2010.

22 obemobodgoemo 3., $0dnho 3., 08godg0amo o., $939b0dg0emo 3., 30360dq 6., 8g0330em0 8., Bo®B039d30em0
6., 2011, 580060l a3 gdgde 306360:3@0)60[} ©9330L boggemBo, 3G0gthognemo Lobgemddmgobgamm
0760Lhgd0bmgal, cmdoemabo, 33. 229-230.

23 ob. BoBodoos ., 2005, Logdodem LogBoobmbol Lodotmmgdtngo bmedgdol domgmaznéa sbdgdhgdo,
0., 22. 53.

24 ,,Sosaaé‘?mgqambob oo(330L 3gbobgd” Logocaggemml 306mbol 3g-3 3nbemals ,B* 3nbddho.
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LOggEdM LOOEYIMMYSS Y30330MHYdS 9J0d0b BOEL, HMTJMOE 303M3EO-
HaL LObYE OB YLMEFOOEYOV. LOTYOOEOBM LOOEYHIMMMYOO OGOL AGBVZOIMBOb-
6080 3MMOMa3d O O30IYMBOL LI ogHo LOFIZ300L EOE30L ghm-ghmo
LOTYOMYOO.2°> MY (FO OGO FOOHMYOYMO HYM060L ,LOYJ0d™M LOOEYIMMHdL*
3v3mMygb900, 3060006 OPAOOHMMYOMOE® 03086HMYdL dommo BGML, B M™M3Y-
mM3oE 6o @o0(330L 3GHMWILOYMO LOOEIYTMMYLL. 0 30HO6TgEMboMNY,
H9®30600 ,,LOTYOOE0O6M LOOEYIMMYdO* 3obgmMIIMZO6gMM™.%

030LMVL, OYT3909M00 30(3090HOL LOMFOLM O 30O FbMm3MYoodo LoO-
0903306 3mM3LObY®gOOL oBg30L HOMY3d 06 3MBWBOOYBEOOMYGO BB M-
630300L do3939, dOM®O 03 Jg0mMb393900LY, HMEBO: O) AOMYZO OIYBEOMJOIMOO
©O030Y00L 30939633000, 30(30906(HOL OOZBMLEHOZOL, BIYOBOIMOOLY O
9m3moLM30L (3oMOOHYHO FDGMHY639MMIOLMZ0L), MODYE dOLYOMOL 3o30-
96(HoL MOBLAMBY; d) HoYMg3mMmMdom LogdHmbg 9g4d69d0 3030960H0L MFObOL
69360 MO FOBAGMIEMMOOL 0b6/@O LOEMEbMaL (TOFOMOMOE, FOEOIMIdN 0b-
399309600 EO030Jd0L, 003/80LOL EOVOZ0IOOL EOMV).Z”

30HMOMNY, LOJYOENOM LOOEYIMMYOd EOE bOBL VOLMMYHYHO COE30M
LOGRIJOMMOEO O, O MZOMLOBOOLOM, OO O(EBMODO GHVNTY FOIMBOZMALL, Jo-
36003 306Mbom ©37030® F5LOAMYLYMOO LOTHOOEODM LOOEIYIMMHO0L ZOIFMO-
36900 30M3399m J90mb3939030. FOFZOMOMO, MOYTZOIMOS godmId0gdmo-
DO @O LOLOIOOMEMMLMZ0L 08 (36MOYdOL EOTOINZO, HMIMId0(3 LOJYEOENbM
LOOEYINMYGOOL, FOBLOZYM®GO0m 396900 O LL3O FOEOIMYOO OOOZO-
©900L JgLObYd ABTRME®TOEF0OL F90(303L, 30600O6 OLOTOPMOL gobLbOLY ©O
LObgmMABO@M M7y LOBMBOOMYdEN3 0bHIMILYdL bgemymxL.2 FgLOOoVOTNLOC,
30b6mb3dgMAd OIYIZ0 390(3060L 31xdo30L0 O LOGOE0bM OBYLHdYIMY-
00L 3096 LOTYOEOBM LOOEIYIMMYOOL EOE30L BHLOEOD O3MBOZIMOLOGB: MY
3MbRB0IBE0OMIYMH0O 06BMMHIOE00L odFMO36900L FMOMbM3ZL FOMOOBIMNO-
oL 6OMYLOZO V6 3OBMBOgM 0 BOGOTMIOAG6IEINO, LOLOIIGMM, LOZOMJNY-
0M MMHRO6MY00, 06 gL OYEOENYOJIOO LOBMBOOMYOMHN30 YJLOTWGMbMYdOL, Lb3o-
MO JBRIIOJO0LO OO MOZOLYBINYOJOOL EOLOEOZO.?°

,803090(h0L JBMadgd0L FgLobgd® 3obmMBT0 FOM3g MO30 9dm3b9dd 30-
oo 3bmz®mgdol 3MBRBROMIBE0OMMMOdLO O bymIgabgdemmMdOL, GOMO3
@OLAHYNYdO FoLO obLOZYMG®GOYMO 3603309(MMOO.*° VZ30EIYMBMO0LO O
30LO 3OMELbMBOL TgLoObYd V30IYMBOL dbEMm BOMYLO3JOOL CbTMGMInMg-
0oL Jgodmgdo MMO 30H060 3JMBbEYL: ©) V30AYMBMO0L LOZVGOYE™ TJOI-
30LO O 30LO bobaMmdm03zmMdaL Jgbobgd LOganL 3xMLE0 HoYgdadY; d) MEObIo
LO@GOMbOL 89Y3(339eM0 06WIJE0IMH0 OZ30IYMTBMOOL O3M(EHMYO0L MOMO-
29 30xOHMboYoo. 03 30B60L FoLOMBYZ30E EOLOTZ9d00 TgLOPMEMadgMOo 30-

25 Byxap B., 1978, BpauebHas TaitHa, «3goposbe», Ne6, 18, 19.

26 Kpacasumkosa /1., 1983, /InuHas )un3Hb rpaxaaH nog oxpaHom 3akoHa, M., 13.

27 396mbo 303096 YBEgdgool dgbobgd”, 28-9 dgbemo, 29-9 3xbemol 0 oo 0" 37bghgde; 30b6mbo
059908 LogBoobmdnl dglobgd”, 48-9 oo 49-g 3ybemgso.

28 MeTpyxuH U., 1989, NnuHas u3Hb: Npeaesbl BMelwartenscrea, M., 26-28.

29 ,,30586003@0)60[} oo(330L 3gbobgd” LogoGmggmmml 396mbal 42-9 dnbamo.

30 ob. 3530960l no3emgdgdal Bglobgd” LogdoGamggmmml 306mbol gbyog oogo.
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900L 030IYMBRMO0L F9LOLYO VBRBRMET0MYdS. AM(39TYNO OHOL dDOFOBLO-
M0 MFOboLY O V30EIYMBO JMOIMIOZMMOOL 3oHYB0L MOZ0EOL VOO HO0L
9OHM-9OH ™m0 606030OHMBY.3T VOBV, 303096¢H0L MOBbAMBO OGNOL 3MBROWY6-
(300MIMH0 06BRMGHTOEF00L oLOIFMOZBHOMO® OPEFOMHOJIMO 30OHMOY, bmenm
303096M0L ,L,LBOZMgdOL MOd0ggDHOE” OIMYmgbgooL LJoMYod d0LO ,00@BMM-
3069079mM0 MOBbIAMOO”. 3odmMbOZMOLNY, HMEO VBWMMIOEF00L FOYdIMO3690-
00 LOGOHMbaL YJJoboL gLV 30G0L LOGFMELMGL OB FOBIGOMHMMOOL.*

d9LOdMYOogMNO V003 06WOENMYOIMOL/FOELOM OV30MYOYMOL TgLobgd
06Mm®3OE00L go3gdd, Mmy 003 060E0MYdIMOL/FoELO® OOZ0EIOYMOL-
306 30M907MM00 06RMMB0MYOYIN0 MOBLAMOY; 003 06RWOE0EMIOYMOL/FoLOM
©O0300907M0 BoBOLBO® ObOEbOOYOL BIBH O MONMO BMGOHI0M MOBLIMOOL
3000 3oMHEOEZOMId0L gamMb393030 0OBRMGHTOEF00L doEgdoL JgLobgd. obY3Y,
@OLOTZ9000 03 CBGWMGTOEF00L dO39ad LOLBOZM™M 06 LOJYEBogO ™ T0dHOOm,
MY 0Mbo393900 0Ly YOO oAMOEIL, HM3 30M0L 0EIbHORBROZOE0S T9-
39eMa09m0 04mL. LEOLLbEOELLOFOOMHMJON030 3OLYLOLBZONMBO OEY6O-
mMOo 3OHMBYLOYMO FM3OMgMOd0L FgLOHMgdoLOL Lb3zoLbmM3zoL JoLOL go-
IBRO®MboMYOMMmO0m dgyHobmaol (131-9 3gbema).3

030LMOB, LOTYOOENBM LOOEIYTMMOOL TgmobzoLoL, LOJgOE0bMm OBY-
L9gOYMgd0L BobdTg F9odmYod EOEAEIL 30LPbOLAZGOMMO (LOY. LOTMJOTO-
Jo 30gdLob (3g98amaddo _ LLZ-0L) 1007-9 dgbemo). My SMB0TLGYML FM3-
Y30 Jmbgotoz0 ob6/@o 0MHdgmbgocogzn H0060, 3603369¢Mm™M30600 3oL F0TOOHM
LL3-0L 413-9 EO 992-9 Fbxo0L FO3M(EIMH0d. MOE dg99bgdd LOTYOE0bMm
©O69LYdIMYdOT0 OOOLEMGOE BOMIMYOPMM 3OHMEIEIYIOOL, Jgodmagdd dob
300Mm0B30mL MoMLAOLOLO O 30(H030L, 30HOEO FbMaMadolL bygmymxo, MO
390mbg93030(3 306HM369M0 JRBMYd900 6O 0ymL EOEIMO LLZ-0L 39-18 O
992-9 39b 0% @OYOEObMd0m.%*

4. 308036000 30MAICN 330MBM3NNL BACMIMANL
03¢ 0C0IM0 33J3JB0

06x3MM30GHOIMO MOBbAMO0L goMgdy, LETYOEODM FMBLOLYNHYOOL bymdg-
3HIMY00 0O EO0YLY. F9LOBOBNLO, 9J0dLY O 30(3096HL FMEGOL IO MO B M-
00 OIWBYJIBJOO EIMOGDHIE0 LOFOOMEMOL Vb EOZ3OMMYdOL 3oMgdg bbgobo Logdg-

31 NetpyxuH U., 1989, /inuHas Ku3Hb: npesensl Bmewwatensbcrsa, M., 29.

32 obemobodgoemo 3., $0dho 3., 08godg0amo o., $939b0dg0emo 3., 30360dq 6., 8g0330em0 8., Bo®B039d30em0
6., 2011, 580060l a3ecmgdgde 306360:3@0)60[} ©9330L boggemBo, 3G0gthognemo Lobgemddmgobgamm
0760l hgd0bomgal, 0d., 3. 180.

33 203 06039g(300/30c0liol 3qlobgd” Logdotmggammb 306mbol 3g-19 8nbemal 3g-3 6oBomal 0" o ,0°
316ghgde, 89-4 boBocmo, ,353096¢0b No3emgdgdal dgbobgd” Logotmggamml 306mbals 27-9 3gbemo, 28-g
dbemal 1-emo 6oBoemal 3" 37690, ,Logdedm Log8oobmdal dglobgd” 306mbols 48-g 8ybemo.

34 ob. 33040dg 8., 80b330dg 0., 3306h0m0sbo 6., B06B0358g0emo 6., 33969thdg 6., vBoyedgemo 3.,
2011, Bogbo 35(3096()g00Lorg0L 500530060l yozemgdgdo oo $0bcoo3ge” (389333emg30), 3., 33. 35-36.

35 dodoo 3., 2012, 3060@0 3begtagdol coo330 Logotrarggemml bodmgsamogm boaoémq:ob dobgogoo,
0., 33. 282-283.
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960L JLGOHIYMYO0L BMMAYOL. VASLMOL, LObYEMTg3BYMYdM 30LIYbOLBZGOMMOO
BoM3M0IMOO 3030b, HM30 LOJYEOENBM HOMH30LOL LOBYOENbM OBYLYdYMI-
00 0MHM393L LObYENTY3BYMYOM FOMEYOYMYOOL. MYV, LOBYJOOEOBM HOMg30-
LOL, 30(30906¢H0L MOBLAMOOL F0YLYLO3OE, 3gEO(EN6OL 3Toz0 Jg0dmydd MOZ30LO
0mdo990900m Fgmobb3gdnemo 306037cMo30900L BOMFMaOL 3oLEIL 30(309-
BHOL MEGRO60BTNL V3707xmad0L (LH®IYJHIGOL) L3YEOBR3YHO M30LYOgo0L O™
06 Lbzd MdOgghG0 30BHIYBYOOM O OIMOBI0ML 30(3096¢)0L LoEMEbeMOL ©b
FO6IOMYEMO0L EOB06900. 08 J9dmbzg30d0, BOMIM0IMId @aMmOgdhato 30-
MEYOPMIO0.% ROIHMIG030®, LOLYEMTIIOHIYMIOM O IMOIHIM0 3oLIbOL-
33900 M0O0 9OMIOO6gMMOL 3PYTFPYMOEOPGH OIMZ0IOYMY00T00. 39LOdOT0LO,
™3O 99000 9oL bymTg3HIMYOOL, o0 POEO OOEZOL MMM Lobymdns-
GHIYmgdm, 0Ly EIEOIHYIOH0 LOTOOHOMOL bME®39d0.%

30(3096ML 06 3oL JOBMBOYE BOGIMIOEAYOBIML Fgndmnd LOLOIOG Y™
BoLom 3MmombmM3mML 3MA396LOE0O JMBYdG030 O OMOJMbadGH030 BOOBOLY,
OHMIMYOo0E 3OMB3xYMO0: 0.0) 303096(0L JBMY0g00L EOGOM3930m; 0.0)
03OM0 LOJYOOE06M JOgIdom (,30(30906¢H0L YBMIdgO0L FgLobyd* 3obMbAL
09-10 3g3bmobL 0" g393369H0).%8 9O m-9O ™m0 dLYMO YBRENYOOO 30(3096(0L 30EO-
@0 03hMbM300L OE30L JBMILO.

0. JmbgodMnzgo Bovbo vbuBMOyMgdo

B0060L 06ODMOPYBYOODH 3OMMOYOYMBO 30NV YOO dWOZNbML 0L dEOFM-
306M9M00, MMIJMOE 00MLYOYOEO, MOMI 06 EOIIOIHYM OB6OBMOYGYOOL
0030 EIOYM OGO 3oM9a™MIdd. MY OBOOBEO LLYYMO 06 FOBIGOMHMMY,
®OLOE FM3Y30 EOBOGOOIMYOIPYMOLMZ0L OMIOL YooMoL BoMmIg3d ob dg-
3306900, 06O FIMMbM3bOMadg00L FOBOEO, EOBOGOMYOYML JbOO OY6O-
BMOoyOHEIL B0060 YM39mMM3096MH0 LOGRML gooboom (LLZ-0L 408-9 dgboL
3063900 @O IgMmEg BoBomdn). dTOLMOB, 03039 FgbemoL dgLdg BoBomal
MObObAOE, ODOOIOMNHOIIMO JRBMJOOTMLOMOY, FIMOMLM3ML 33YOOOIMM®MO0L
boMEgo0 BoboOLBOG. gb Bgbo godM0YgxH9dd 3dT06, HM(EO OYBFOMHOIIMOO 3O M-
R9LOJYMO FOOIBOYOO.

00960, 3OHIM0OMIYM0 B0V FMOEOZL 08 boMEadL, HMIMId0l I339
303090630 oLBNV. dLY3g 03 bo®EgOL, B MIMYOLOE LOIMIOZMMME® LogoMHm-
9oL 0.3

36 Bepunno M. C., 2011, [orosopHas M AeNUKTHas OTBETCTBEHHOCTb: OCOBEHHOCTU MPUMEHEHWUs B
meamumMHCKoi cdepe, BecTHk Omckoro yHusepcuteTa, Cepus «Mpaso», Ne2 (27), 95-97.

37 Deutsch E., 1999, Medizinrecht, Arztrecht, Arztneimittelrecht und Medizinproduktrecht, 4. Aufl.,
Heildeberg, 120.

38 ob. 33940dg 8., 80b3530dg 0., 3396¢0m0ske 6., B06Ba358g0cmo 6., 33969thdg 6., vBoyGedg0mo 3.,
2011, Bogbo 35(3096()g00Lor30L 500930060l yogemgdgdo oo obrod3ge”, gdo833emgge, ™d., 33. 8, 117.

39 badoém%@mb 189609b0 Lobedotoemml Lodmgoemagm Logdgms 3oamotol 2014 Bemol 28 8oobols
3o0Bygghoemgdo (Neob-260-244-2014).
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0. vfougdmbgdMongn Boubab vboBMmayMgdy

0MHOgmby06mH030 B00bo BWOBOZYOO ©O/O6 LYMOgMHo HOBE30O, OHMIGMLO3
d90dm900 dm3yYy39L YOO YmxBomo BLOJolzaMo MgodiEnd (909a0).+

0MOJMbYoMm030 B0OBOL VbODdMOYMHgdd Tgodmgod Tbmenm@ Jobmbom
B7LHOE OBLOBMZMYM FHaMbz939030 (LLZ-0L 413-9 AgbeobL 1-ano BOBOMO).
9Om-9mHo LOGI9dY LOLOFOGMMMA dMB0T6O, OH™MA3 gmoghHoL 39EIFO® §o-
63GHMHM®MONL OBOV6JO0L BWOJHo MOZ30LMOZ0 EOBOIGOMYOYL db60g90L
3BMgodL, MoMbMZML VBOBMOPMYOd dBOIMEYOE®030 (BMGOMY®0) Boobo-
LOMZ0L. FOBAGMYGEMOOL EOBHNV6HdO P339 8OLLIMBL, HMT EOBOOOMYOY-
30 3ob0(EOO H3030eM0 O LIYMOH®O HObE3O HMaMOE MZ0m OBOO6Hd0L
d0m900LOL, dLY3H 833060 MOAL 3G ME3LA0 (3obLOZIMBYd0m MY B37M6O-
MO0 bobag®Mdmog @OML dMombM3EL).+

LOOBHYMGLMO Lbgo LOGIgE, GMIYMBYE OM0B60T6d, BMI 303096HL Mo-
BEOOYMMOMO 30hHoMOgdho 3JMBEY, 067 9OHMO MZOMOOL 030 BOJHMIM030@©
396 bgEO3MO. 39309060 JEIMOIOMEO LOYMBMMZ06900L VLOZOL domBY-
300, HOMO M39EMHOE00 30939090060. oL 3JMbEO GBIHoY, HMI M3 MOE00L
3909300 300MILEMOEJOMEY HMIMG(E 3byO3 MM, 0bY 3oL FoMYa-
B63mM0/30030myMo 3bOMYE, MIYFEO FoLAd VMOLOZTOMOLAd 0bBMGHTNMYOY-
aMO0d godmob300 3030960HOLMZOL OGOTOOMYdYMO dMMMEOL6OL Fggdbo,
0303, LOdMEMM® FodJo, M3gHMHOE00L Jgdama, 30(3096H0L 039EIVEMIYIOO
309m06300. 3oL 999360 Maa0H0dYMH0 9330 080L MOMOODY, BHMT M39MOF0O
BoMHP3ohHadgmo 0ym 06O 030hmad, HMI d6MB036xmmo LOJOGHMHEaL TggLodo-
090mMEY, 0GMVIgE 030H™M3, O™ 30LO CEFMGING®YOYIMOO LOYOMOTMGOH LM
LAHOOOOHYOOL EOOM3930m dMbEL. LLZ-0L 413-9 Tgbamo FOBEIGMGEMIOL
0000690030 JIg9a™m 3YOBOMMOOLOE FMOOHGYOL. MOZ30LO F0bOOGLOM,
30(30906(HoL  OGHOLOZTOGOLO  OBBMGT0GYOPYMMOY, GOTOE  do3M0B300
90LM30L M3gMOEO0L BOMYIOHYOMOE HODHO®GO0OLY O LOLY®3gMMo JgEga0L
007m693mmo0Lb MBIg6o, obLY3g Tgodmadd 03 ZoHaam®oodo 3mYJEaL,
30600006 0L BLOJMYIMEF0IYMO FOB63Yd0, HMAMYd0(3 M3YHOE00L 9oEa™MI
396 0mME30 30(3096(HL oOHBEO, OOHOBRGOM gobLb303MY00 08 FObELIdOLAOD,
OHMIMagOoLOE 030 MHJOMIYMOE, M3JHOE00L BOGYIOHYOTMO0L J9dmbzg30d0
306030000.42

00039 ©@OML, 3030906HOL V3HMBMBNO dLMEFOGOEIOd dOTNO6YH MO®LY-
00LO O 30MHM367M0 3OB30MOMYd0L MOZ30LIBREINYOOLMOL. BgdoLIgH gm-
609® 0OT0OBL 0g3L IR, EOTMYZOEIIMO® FOOOBY30HML LOZYIMNOOO
LLYYMOL 09®0. LOTGOOE0BM HOGYZ0LOL 9Jodolb 30gH 03 JBENYO0L JYYMI-
09mMYmY, 3030960H0L 30OHM367M MAMLYOOL TYYOHOEbYMRBL. FgLOOVNLO,

40 ob. Bo3godgoemo 3., 2003, 3olyboldggdemmss dmEommyo Boobobogal, md., g3. 26-27.

41 Lagotroggammb 38gbaglo Lobsdstommml bsdmgoamogm bogdgams 3oamsgol 2016 Bemol 22 0obgéols
3o6B0bgdo (Neob-1102-1038-2015).

42 odoemobol bosdgamoom bobsdseomemml bedmdsmmogm bogdgers 3oamodol 2018 Bemol 28 mrg3gérgemols
3ooBygghoemgds (N28/2951-18).
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06x3Mm®3OE00Bg 303096(H0L JBIMYOO, HMEMOE dEOT0O6YH0 MoOHLYOOL 3ob-
aLOBM3GMgMO geNgdgbH0, 3MYJ3930 LLZ-0L 39-18 BPbaoL OE30L bygdm™mdo,
LOBYOOEODM OIYIIOMOOD 30 FJodMYdd OMOIMBYd®030 BOOBOL VBOBMOY-
©900L Loxydzgmo dggabobL.*

0MB0IBYMMOL O303T0Mgo0m, LOZYMOLLIAMO VEOTNOBOL JBMYOOMO
936H™M33mM0 LOLOFOIOMEMML 3MHVIHNINOD ghm-gOHrmo LOJTY, OMIHMDHBIE ©O-
3006, OHMI 306MBIIOMMOO J6O 069LYdYL LObgEMIBOWML FMZOMHM-
000, EOMPMOE obobm®HE0gemmL LOIGEOE00M FMALOLYHGOO JOOHYMHBOMO
390939000 MOZ30VL dLOFOMHOMOE. LObYMO MO, 30(30906HL YOO Fgq0-
mmL EOOZBMLA03IMH0 FMALOLY®YO0L FOMYOd 3JOObMBOgHH0 dYdMGHOL ZO39Mg-
00LMOL EVZO3T0MYOOM OBRBRMET0MYOIYMO FOOBY39H0MHd0L JBMdaL Mg-
OM0BOE00LMZ0L. 03 ByLOL dOHOHLYOMOOLOL, LobgmABoym 3ob3(3bOIdEOL
30600 3bM3M900L 9BIH0O0 OEZOL 396 PYOGHYH639MYMARL, MO Fg0dmgdd
0MOJMbYdM030 B0OHOL VBOBMOYMYd0L Lo®YJzgmo gobEgL.*

00960, 30(3096(H0L 30MHOEO V3HMBMBN0L POOMZ9303 390dMYOd FOAM-
0630mL 30600 LOZGMOL (WOMHLYdY, 30600 3bM3EmIOOL LOOIYTIM MO O
LbgV) bgemym@, GOE Jobob LLZ-0L 3g-18 Fgbemal 3oAMYm6900L LOWYIZIIU.

©Jbda3bo

990MOMB0IBYMOEOL godmIoboMy, 3603369mMmM30600 30(3096H0L 30-
OO0 03HMBMI00L goMZ30MOLBNBJ0O, HOF J30330MH YOO dOTNO6OL MO -
0LYOOL EOEZOL. OEOT0060L 30H030L(3930L FMMbMZBOL FMOEO3ZL VOMLYdOE,
HMIJMOE MOOMIIYMM dOT0OBL 0g3L. d3H™MbmAnoL LoxwydzgmoE, MO30L
dbc03, 0oMHLYOOO, GHOL OTME VEVINV670L 0g3m V3HMBbMINYMH0 JBWYdY-
00. 9OM-9O®M0 SLAMO JBRENYOOO LEMG O 3030906(HOL 30MHOO V3HMBMT0OL
30H030L(3900L JWEHdL. oL, MO30L b3, ERMGOHIGYOYMO MOBbIMOOL
300MYygbgdolL 930330MHadd. 303096(M0L 06BMGT0MYdYImo MOBLbIMdOL
306939 LbgYMOL Ob6 FOBIGMYEM®OOL EOH0VBHd0m, Fgodmgdd dgomobmb
LOBOGOOIMOL LPYd0gTIHOL MOZOLYBNYOO. FO6 MOZO® YOO FOBLOBMZOH MU,
0O 3ymb mog0L LLbyymMLO O FO6IGMYMMOOL. 0F dFMLOZOMNO dDMZOEO
306HM369m0 JBRMIdoL ©O(3E3Y, HOMO OO 0ymL 303096H0L 6900 YYMYd9-
MYMmBOO. MYIEo, 3oM339I 999mbzg39030, MY FOOOIVIOIMO ©oOb-
306M960LOL 303096¢HOL MOBLAMOOL VGHOGLYdMOOL 30OHM090To 30(3096¢H0L
FO00OM9mm®OOLYO @O LoEgmEbmaL bgmymaxolb bogdmbg ggdbydo, ggodL
93006900 3OHMBRILOIYMO LHOBEOGDHYOOL EOEZO - 303090MHOL 0bHgGgLydO-
©Ob godmaaboMy, 33x9MbOMMO0L hohoMgoo.

000LMOB, 30(3096H0L 30GOEO 0BHYHILYdOL OEZ0L FOMZOMOLBNBYOOm,
0G0 FOOHMYOYMO HaMH3060L ,LOgJOTM LOOEIIM MY OBMYY69dY, MOMO

43 doemobol bagoemogem bobodotamemmb bodmgoamodm bogdges 3memggeel 2018 Eemol 12 3otgyols

3ooBygghoemgdo (N213-14).
44 Case of R.R. v. Poland, fourth section, Application no. 27617/04, 26 May of 2011.
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06 ©O306MHM™M3maL 03 3OMEBYLOYIO LOOEYIMMYO0L O(33ODY 3oLYboLOZY-
090 30O MmO BMY. 08 I90mbz93080, 30B06IGBEMBOMNOO odM0Yygbgdm@aly hHat-
0060 ,LOFYEOEO6M LOOEYIT MO,

330M9300) EOEAN0EY, HMI 06BM®INGHOIYMO MOBLAMOOL dOOHOOLYOMOO-
LOL, g0dmMadd BOGIMNIZOL BHMaMOE JMbad®030, 0LY VHOJMBYOEGH03Z0 BOO-
60. dg9LO0V3NLOE, 03 Fgdmbazg30do doadmM0yYygb900 LLZ-0L 413-9 dgbeobL d9-2
60600, HOMO FOBAGMYEMMO0L bgmymxzobOL 30Yg6909m0 dGOTOHYH 0O Y-
60 500060 060DMOYHIL.

306LOZYMEGO0m OIHPOMYOH0O 0B6BMEGI0MYIYMO MOBLIMOOL FoMay
hohHO®admo LOJYEOENbM HO®YZ30LOL EOTOIOG0 FMGOMIYMHO BOObOL Vbo-
BMOY©®HYd0, HMBTYMO3 30(3096¢H0L 06¢hg®HLAdOL OE30L 9B m-9hH o YO860I369-
mm3069L LOJPYOMYOOE ZoboboMagdd. MY 30(30906MHOL 30GHOEO O3HMBMI00L
@OMM39303 gobo3doMmHmMdd 30MHO®O LOZYIMYTO0L (MOMLYOY, 30GOEo FbmaMy-
00L LOOEYIMMIdS O LL3O) Fgmobgo, d0dobIgBmbogmad LLZ-0L 39-18 3y-
bemom ©Oag60mo BabgooL godmygbgdo.
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FEATURES OF PROTECTING
THE PATIENT'S PERSONAL
AUTONOMY AND OF GIVING
INFORMED CONSENT
(Georgian and European approaches)

Michael Bichia

Doctor of Law,Visiting Lecturer of the TSU Law Faculty,
Associate Professor of European Teaching University, Advocate

KEY WORDS: Patient, Autonomy, Informed

RESUME

Protecting patients’ personal autonomy is one of the most pressing issues in
medicine as well as in law. In this sense, the aim of the study is to determine the
essence of the patient’s personal autonomy and the legal consequences of infringe-
ment in personal interests. It is particularly interesting to determine the characteris-
tics of informed consent by analyzing Georgian and European approaches. Further-
more, it is important to study medical secrets.

It seems that ensuring a patient’s personal autonomy is based on the respect
towards an individual and the rules on giving informed consent. It turned out that
informed consent should be voluntarily issued before medical intervention, be un-
derstood and provided in a simple language for the patient. Georgia has to consider
a well-accepted approach in Europe that informed consent is seen as a component
of respect for private life, while medical intervention without a consent of patient
constitutes a violation of the private life. Exceptions might exist, such as - emergen-
cy situations.

However, it was found that it is advisable to use the term “medical secrets” in-
stead of the term “doctoral secrets” in order to protect the personal interests of the
patient and to avoid narrowing the circle of those responsible for.

According to the research, the lack of informed consent can cause both material
and non-material damage. It is particularly important to avoid non-determination
of health and causing non-material damage during medical interventions without
informed consent. It is recommended to extend the provisions of Article 413 of the
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Civil Code of Georgia to this case. Additionally, if personal virtues (dignity, privacy,
etc.) have been violated while breaching a patient’s personal autonomy, the rules
set forth in Article 18 of the Civil Code should apply.
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N., Meishvili Z., Mirzikashvili N., 2011, Human Rights in Health Care,
Practical Guide for Lawyers, Tbilisi, 171-172. (In Georgian)
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and Frand and Luxembourg, A thesis submitted for a degree of PhD,
Luxembourg, 283. (In English)

Case of V. C. v. Slovakia, fourth section, Application no.18968/07, 8
November of 2011. (In English) Sterilization of the applicant without
his informed consent deserves criticism. see Mizigarova v. Slovakia,
no. 74832/01, 14 December of 2010. (In English)

Aslanishvili K., Jibuti M., Imedashvili A., Javakhishvili G., Kiknadze
N., Meishvili Z., Mirzikashvili N., 2011, Human Rights in Health Care,
Practical Guide for Lawyers, Thilisi, 229-230. (In Georgian)

See ChaCibaia T., 2005, Bioethical aspects of legal norms of medical
practice, Tb., 53. (In Georgian)

Law of Georgia on Health Care, article 3, item “CH”. (In Georgian)
Bukhar V., 1978, Medical Secret, “Health”, Ne6, 18, 19. (In Russian)
Krasavchikova L., 1983, The personal life of citizens under the
protection of the law, M., 13. (In Russian)

Law of Georgia “on Patient Rights®, article 28, “a” and “b” items of
article 29; Law of Georgia “On Medical Practice®, articles 48 and 49.
(In Georgian)

Petrukhin 1., 1989, Personal life: the limits of intervention, M., 26-28.
(In Russian)

Law of Georgia on Health Care, article 42. (In Georgian)

See Law of Georgia “on Patient Rights®, Chapter Five. (In Georgian)
Petrukhin 1., 1989, Personal life: the limits of intervention, M., 29. (In
Russian)

Aslanishvili K., Jibuti M., Imedashvili A., Javakhishvili G., Kiknadze
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Law of Georgia “On HIV Infection/AIDS*, article 19 part 3 - “a” and “b”
items, part 4, Law of Georgia “on Patient Rights®, article 27, article 28
part 1 item “c”, Law of Georgia “On Medical Practice®, article 48. (In
Georgian)

See Kvatchadze M., Manjevidze I., Kvantaliani N., Mirzikashvili N.,
Gvenetadze N., Azaurashvili G., 2011, A Book for Patients “Human
Rights and Health Care”, A Guidebook, Tb., 8, 117. (In Georgian)
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282-283. (In Georgian)

Berilo M. C., 2011, Contractual and tort liability: Features of application
in the medical field, Bulletin of Omsk University, Series “Law”, Ne2. (
27), 95-97. (In Russian)

See Deutsch E., 1999, Medizinrecht, Arztrecht, Arztneimittelrecht und
Medizinproduktrecht, 4. Auflage, Heildeberg, 120. (In German)

See Kvatchadze M., Manjevidze I., Kvantaliani N., Mirzikashvili N.,
Gvenetadze N., Azaurashvili G., 2011, A Book for Patients “Human
Rights and Health Care”, A Guidebook, Tb., 35-36. (In Georgian)
Judgment of the Chamber of Civil Affairs of the Supreme Court of
Georgia of 28 May 2014. ( Neas-260-244-2014) (In Georgian)

See Chikvashvili Sh., 2003, Liability for moral damages, Tb., 26-27..
(In Georgian)

SCGD 22.01.2016. ( Neas-1102-1038-2015) (In Georgian)

Decision of the Tbilisi appeals Court of civil cases chamber, 28
February of 2018. ( N2b/2951-18) (In Georgian)

Decision of the Board of Civil Cases of Thilisi City Court of 12 March
2018. ( N213-14) (In Georgian)

Case of R.R. v. Poland, fourth section, Application no. 27617/04, 26
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JBbMIMNO LOEAOGOIT2OL
33082 (1BN35600L BLO3Nb()
LOI®O)SAME®OL) 3IMAM)
LO3I®O)OLYA()

oodoMm dbbgomodg

0dmbogemgo 93¢0l nboggtbohghob 0yntrooycmo 03039 H9H0b
QOJhE0bh0, Jnooobob 160396bohgHolb 000cm0E90nc»0 obobbgbho

bLA3306dM LOMY3JBN: Bogbho, LOFIGOMOMO, CMIHEG0bO
ddbadal®0

JELMINH0 LOBOOZMOMMO LOYOMOTMGOLM 39MdM LETIOMMOL YOO 0BM-
©900. LOFOOOMOL 3MBbBMOgHoL gddoMonho goodMo Jgrdmgdgmnd, 30-
@69 06O OE306®I0d JELbMP®O LOFOGHMMOL dGMHLO. Logombo 0d0L FgLobyd,
0y OHOMaM6O Y6 OOOZOBML LOLOTOGOMMM®MAE 3MM0dOYHO BMMHIOL omo-
M9000m 303mLYOYYbadgmMo JEbMmgcmHo LOJOGHMEOL F0boOMLO, COOBOMMOOOO
©OOMZ0MIYOYIMO 03 LOTOOMIOL 3ZOMOWBNZOE00DY. OMBOTBYMMOD OZO-
3806900, 0GOLYOMOL 9gOMBO6HMOLOZOL obLL3V39dYM0 3MBO(ENY. 3MbHO-
696hyc0 930M™m30L J39Y6900L YIBOZ3MgLMOL FbOGL YdadL doEamadL, MH™MI
33bMYOH0 6MGTO OGMNOL ,,LOTOGHMMOL” LOZOMbO. VBZMM-0396MH 0330 LOLHYIO
®06300H3OH MO IMAbMHYO JEbmyc®o LOTIGMMAOL gobLOBMZMOL, HMaMm-
G L,BOJHoL”. 06gMmobIo FgooMHMY67d7MN0d boLHo 3MBOE0O JEbMIYOHo LOTO-
HOMOL, OHMIMOE BOJHOL 0IGOOLEOJEF00LO, MIYFEO V3gIM03030 OIMNIZIMNO
h9069b(300 30LO LOTOO MY 030 dLEgTHgd0L BgLobyd.

1. 968(MM-33dM 0330 bAdIMOITNOL 30@3MAEY -
JBb(MIMO bIBdIMOITNOL 6MMdY, MHMaMMmB Badn0

0bamMMm-039Gm03ycmo LOdOGHMMOL LOLHY3OL J39Yb6900L @MIHGM0boL do-
ba30m, 33bMIMH0 B3O OGHOL OGO LOTOOHMMOL, OMHV3YE BOJHOL bogomba’,

1 23 3gbgeonmgdols mgméon@o 0obodnmgdol Bobgrogom, Gogeb Lobsdotmemmml oggl Fbmmnme oo-
g0bo LoBotroemol goBmygbgaol 3gbodemgdemmds, Logdol yggemo oboéhgbo gamgdgbho goboboemgds
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069 6®30L J0B6OOMLOL EOEYBO bEYdO LOLOIOG M MT0 3HI0(390YMH0g0o0L
BoMH®agboLb gdoom 03 dboGmHgmo 3096, HMIAMYd0(3 dOLBY VTYONHdID MOZ0O0M
dmmbm360L 0LY, HMEMM 3 gL bEYdd H39IMYOdE030 BOJHIO0L OEI60LOL.2
00®Yb0@, 3boM9d YOO BOMIMOOINbML JEbMIMHo 30b6MbIadTMMdOL Jobo-
0MHLOL EVEE60L CLYMO BHZ0EYdIMYdYO0, BOE EOOZTOYMBOMIOL LOLOTO-
HOEMLE.

0BaMM-039MH037mM0 LOLOTOGMEM 3MOGH0Zd 08 MYMM0OL godmygbgooL
600906039 3moOLOZIH 0MIYLAHGVEOOL 33MO30DMOL. Logddgdo Cuba R. R. .
Crosby* 3mboMhgemgd, ®30603D0L MOBOIIGOMIGMAY, 3O6JOBOL BogmmobL godm
©O30Mma0 bgmo. gb 9oL 8983 FMbEL, MOE G30608d0L VINLOLHGOEFOSL
0MLAdIMO IBJIHOL TgLObyd FJOHYmMO06d O FoLO dMAIMWb3MOL O30 Y-
00 30000M. 93990@ama3do 0bLHOOE00T dobOELOY, MM 3060 LOTOO MO0
3060Lbg303YOMOO VOZOMMMOMHN30LVZO6. VoMM, dM3dLYbaL ZoohBEO dobo
dh303900LYO O OEAEG60L HZOOMO. JBg60ogL3O LOLOTIO MM MAT YOO Y™ ©I-
mogdbh®o LOGHYIMO, HOEOL 3PO0L LETOGMEMOL JgLobygd OGVZ0MOMO FhH30-
(3909mgdd 06 0960 BoMoagbomo. Walton v American Arabian Oil Co® bogdgdo,
AmLOFOOOMOL ZOOBY39HOMYO0m, LOGRYINO OO EOZTOYMBOMMEOO, HOOZO0
dmLOGAgMT 3OBOEOEO FOGMELO FgLodd30LO JEbMPOHO LOFOGHMOL EOOA9-
BoLOL. MOZOE FMLOMHYMY 30 JOOMYOEO LOYEOL VGOOHMOL LOIOGOMMAOL
BmM®30L FgLOdmMm™M EOYIHZ0EIOMMOODY, BOEEaOD 030 ,0MO(3030eM0dYOYIO”
9399600 LOAOOMOML 30695393690 MEO.

BMa309m®m0 JOOM39M0 03HMMHAL OdDMOm, ,BOJHOL” EMIHE06d OGHOMOL-
000936 M00, OE 30dMabo®Hgdd 0d0m, OHMI MY JELb™ J39960L LOFIGMMAOL
0MHLOL EOVEAEN60 BOIHOL LOZOMbOO OV, 9JgEOb O3MAObOGY, 03 WOIHoL
@©O03(hH303900L M3 mo dboMggoL 930LMYOOm, 3OT06 WOJHoL EOYIDH3I0(30-
mmd0L OGHOLYEMLOYMH GO 90 YOO OG30LGML 03 AbOGYL, B MIGMLOB
330™ 939Y60L LOTOGHMEOL BMMAOL J0bOOOLOL, HMIMG(E BOIHOL OIHZ0-
(39000 H30GOMO 930LOYOMEO. BOIHOL COYIHZOEIOMMOOL dOGHObgMLOYHgEO
390930 30 30dmabo®gdd 03030, GMI LOLOFOO MMM, MO30L0 oOBY39-
Hom9go0m, JOOO J6O JMbEmOL BboMal, HMIgm3OE 396 OOIHZNEY JEbm
939960L LOBOGHMEOL BM®AOL JobOOGLO MO30LO FMMbMzbaL (gLOZgdEMOUL)
©0300YmxB0Mg009H9.5 My LOBOOHMMOL BM®3OL EOEY6O BOMIMOanbL dbm-

gogthoce, BmBgemo; Nbes solitytcogl. Alexander Gregory S., 1975. The Application and Avoidance
of Foreign Law in the Law of Conflicts. Northwestern University Law Review http://scholarship.law.
cornell.edu/facpub/260 605,606. Stern William B., 1957. Foreign Law in the Courts: Judicial Notice and
Proof. http://scholarship.law.berkeley.edu/californialawreview/vol45/iss1/2 24-26.

2 Dicey and Morris on The Conflict of Laws, 1987. eleventh edition, volume 1, Stevens & Sons
Limited, 217.

3 Briggs A., 2013. The Conflict of laws, Third Edition, Clarendon Law Series, 7.

4 Cuba R.R. v. Crosby 222 U.S. 473 1912 NUSSBAUM A., 1941. The Problem of Proving Foreign
Law, Volume 50, Issue 6, Yale Law Journal, 1027, 1035. www.digitalcommons.law.yale.edu/ylj/
vol50/iss6/2

5 Walton v. American Arabian Oil Co. 233 F.2d 541, 2d Cir. 1956 Cases and Materials on Conflict of
Laws, 1996. Maurice Rosenberg, Peter Hay, Russell J. Weintraub, tenth edition, The Foundation
Press, Inc.

6 omyodg0emo o., 2001. bogecodmEobm 396dm bodotmomo, o, 147.
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MM BROGHoL LOZOMbL, 30T0b EOYIHINEIOMMOOT JYOO O3dM0B30MmL 0L 3g-
930, oG BOMIMoTMId BOJHoL OYE3IoEMMd0L Jgombz9g3080. 39GMIMQO,
LOLOBOO MM JYOOL gHYy30L FbOGIL MO30LO FMMbMZ60L OOZTOYMBOENYOO-
99. 9L 30 OLY 06 OGOV, OO LOLOFOGHMHNM FOMEJOYMNL, EOIYOLHYOYO-
MMo0L 390mbgzn3030, MOZ30L 9O MZbY 306MBIYOMMOOL F0TOOHOMU.

063mobLd0 YEbmycdo LOFOGMOMmMO 30ABYYMNO BOoghoL Logombo@,” 067
J3LMIYIOH0 LOTOOMIMOL 3oAMYgbgo0oL FMMLMZBO O HI0(3JOO YOO FMbEIL
0M030@ O0bHYMgLYdYMO 3bOMOL 3096.8 LOLOIIGMMML o6 dvgaL mogoLbo
69000 03 LOZOMbOL BOIMIFHOL ZOMEHdYMYdS. 0BZ3IOLYE 0IHOOOYD MO-
HaGOHIMOT0 F01M0mMYd90, H™MA: JEbmI®0 LOFOGHMOMO - gL OGHOL WOIHO ©O
0O LOTOOMOMO (FOBMBO); HMZMG (3 BOIHO, 030 YOO EOIDHIOEOIL, BO3Y-
6o@OE 0L PEOMB0O LOLOAOOHMMMLOMZOL. V3OLMOL, YOO VIHZOEEIL
L39E0OMOLAHOL 309M.° 0JgEOL FOTMIOBOGY, OMaM®E LL3L H65d0LANYEO
ROIJHO, JBL™ J39960L LOTOIO MO YOO EOOOLHYODIL LOMOBOO® d(H30-
(3909magd0m, GOEAOL6 0L ObBLOZYMGYdIMO LObOL WOGH0O. HZ0EJOIIYOO
BoOHagbom 96O 0g6oL 03 dMBIGMOz06, MHMIGMMMOE dOONBOOm JEbmycdo
306mMB3admMMd0L 9gL3gMH0BOL JgLOdO30LO botobbo.1°

MmMOOEO33d 30M-IgMHI0 gOHmM-9Mhm dOMmgyem LOJIgdo" gobogbowo: ,H3960
LOLOBOOMHMMYd0 MOMMIY FOOBY39HOMGOOL 0MYogh LOIZIMOMO LOTO-
GHOMOL 3odmyngbyoom, LOJ3930 OOHLYdYIMO BOJHIOOL LOMOBOOM dDH30(390-
mMY09000 OOEEaJo0L gdom. ghm-gHrmo dLYMO BogHho Jgodmgdd 0ymL JEbm
LOLYEMIBOBML LOBOOIMOMN, BOagHMOT 0L OG OMOL JEbmgMo LOdOGH;MOO, 0L
Hh3960 LOBOGOMEMAOL B0gEmOd OOhgMO“.

HOOOOE0IYMO, 03900370 LOLOFOOIMMMHL0 JELMI® LOTOOMOML Fo-
60bom 3696 HMa3MMHE BOJHL, OMIJMOE YOO OEOLAHIYOIL DMFOOO®
9(hH30(3909™900mo 3gLobgd BgLgdoL JgLodddoLOE."? 3boMygdL 930LEOJOMDOM
30LO EOVEEI60L HZOOMO O FMLOTOOHMEINY GBOMOMOV FOM JGMMOZODHOIH
9(hH30(39000L." dMBbNBLYMO 3MBOENO MIMENIYMO® OOLOOYMO VIMH039M3d
093609030 3MBI® d0MAL: ,HOOZO6 HOMOIO™MO LOTOOMOMO, HMIGMO3
39LodmMYogMMN 3OAMYH6907™m 0g60L LObyMAIBo@™MTn, OHOL MOZ0E ©3 LoO-
bom3BoBML LOFOOMOMO, JELM J39Y4b0oL OHOBONE LOFOOMOML O 0g3L oF
3O06mbOL domo. LOLOTOGOMMM™ J39Y460L LOJOOMOMO BOOHTMOAaIOL geHrmo-
@IOm, goodHhMBgoYm LOFOOMOMUD. JEbMYGHo LOFIGOMOMO 3o LOgadoL Bo-
H3mgdoaLOL OMHOL Bogwho.™

7 O’Brien J., 1999. conflict of laws, second edition, Cavendish Publishing Limited, 24.

8 Rogerson P., 2013. Collier’s Conflict of Laws Cambridge University Press Fourth Edition, 47.

9 Fentiman R., 1998. Foreign Law in English Courts. Pleading, Proof and Choice of Law, Oxford
286,287.

10 O’Brien J., 1999. conflict of laws, second edition, Cavendish Publishing Limited, 26.

11 Dynamit Actien-Gesellschaft v Rio Tinto Co 1918 Cheshire G.C., 1955. Private International Law
oxford at the clarendon press 35,36.

12 Trooboff P., 2006. Proving Foreign Law, The National law journal, The Weekly Newspaper for The
Legal Profession, Monday, September 18 www.nationallawjournal.com

13 Michalski R., 2011. Pleading and Proving Foreign Law in the Age of Plausibility Pleading, 59 Buff.
L. Rev. 1252.

14 Mccomish J., 2007. Pleading and proving foreign law in Australia, Melbourne University Law Re-
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3oLYmMO LOY3YOOL 3obIOZMMOT0, ,BOJHoL” MIHEN603 ZoM3Z9YM-
BomMO®@ @O30MEad 3M3YMOOHMOO @O JEbMIgMHo LOFOGMOMO 0LY3H B3OEMOE

0MOM 0M0gda900 BOJHO®. ° 067 J3b™ J39YboL LOTOOHMOMO obobomgdd M-
3MMHE3 B}OJHo, OGMIJMLOE LOFOIOMHIYOM030 LOZombo JEI3ZL LOWIYIZMOE.
9L 33MoMAdd 3odM0B300 LOTMFOMOJM LOFOIOMOMBOMIMYO0L TgLobgd
BIIHOMYG0 BgLYOOL 44.1 BB, HMIMOL MObOL3OE, YJEbMmyEo LOJO-
HOMmMOL 3obLOBMZMOLOL, JgLOdMMY, LOLOTOOME M3 FO0MZOMOLBOBML bY-
00030960 MYMY306HYOO FOLOO Vb BYOOHM, Fom JMGOL bOGgMmO BOGHIM-
©39600m0 06 3(H30(3909MYOOMO FJLOLYO B IHOM YO0 BgLYd0m EOTZHOIM™O
h39690900. 0333060, 03 FYbeMdo EOOBYLY, B M®MA LOLOTOGOMMMYdo 9gLIMY-
30760 BOGMIOOH®MO396 3odmbLOYgbgogmo LOFOIGMMOL gobLOdM3MOL 3B m-
(390LL. BMEGEO®MO OZHMEOL FMLOBGYO0m, JELMPYOHO LOFOGHMOMO, 3OM3393-
@0 30%6900LOM3Z0L, 33eMO3 MHHYOO BOJHOL Logombo.!”

2. dMb006J6MIM0O badamOICMOL a0®@aMdy _ JBbMIMD
badomdIA™0, MMB3MMB badamOIa™0

3MBH06gbHY® 93 ™M3030 WOOHOME® O0MOL ZO3M(EIMIOYMO  3MBEIW-
(300, GMIMOL 30bgE30MOE, JBGLM® J39YybalL LOTOGOMOMO OGHOL OGO WOIHOU,
0039 LOTOOMEMOL LOZOMbO. 0JoEOD ZOIMIOBIMY, LOLOTOGM®M ©O
06O 3boMYgd0, 30MEIYOYMNO MZ0MB, MO30L0 060300HN30MO O LOJLOLY-
906030 03MIOOHIMO0EOL OTMIOBOMY, ex-officio @OOOENbML YJEbm g3g-
y60L LOBOOMEMYOMH030 BME®I0L JobooMHLO. 8

0LAHOOOIYMOE, BOOBZIMO EMIHG06O JEbMIY® LOFOOH;MOML goboboo-
300, OHMaMOE BOIJHL, OMIMOL odmygbgdd 038 J90mMb393030 bEJOMDO, MY
0boMmy FMoMbMZEO 03dL. HMO0OL dLYG®BY, LOYOMOTMGMOLM 3gMdm LOTO-
HoOmMobL ghm-9OH®M3O Y30MH39mmMaLEd 833MY30M3TY, Y3oLYbo LZL-0L doG MmO
39300b30L: ,dmLOFOGOMMYT YO6O ZOAMNOYIBML YEbMIGO O LOFOO OO MO-
3000 06033000300, MOOEOD0 30LO FOMOIdIYINYOOO, MOMMIYMO LOJdg 3obo-
boenmL 08 3OBMBOL FgLOOVTOLOE, B MBGEMLYE 300ABY3L FOTMLOYHHHOMOEO.

view, 415 ob (30hotrgdo: Beale J. H.,1935. A Treatise on the Conflict of Laws, vol 1, 53.

15 Michalski R., 2011. Pleading and Proving Foreign Law in the Age of Plausibility Pleading, 59 Buff.
L. Rev. 1232,1233.

16 Federal Rule of Civil Procedure 1966, https://www.federalrulesofcivilprocedure.org/frcp/ti-
tle-vi-trials/rule-44-1-determining-foreign-law/ Michalski R., 2011. Pleading and Proving Foreign
Law in the Age of Plausibility Pleading, 1209, 1210.

17 Alexander Gregory S., 1975. The Application and Avoidance of Foreign Law in the Law of Conflicts.
Northwestern University Law Review, 608. Miller A., 1967. Federal Rule 44.1 and the “Fact” Approach
to Determining Foreign Law: Death Knell for a Die-Hard Doctrine, MICH. L. REv. 613, 657.

18 @9600bo o 3069030 73be gggybol LeBotmemol 8080600 dembiodotramemol ol 3ergi30nemo Yagemgde-
dmboemgdo dgbodamme gotcoonddbol g.6. “soft ex-officio” gomeogdyemgdoce. o3 6036ogl 0dsl, B3
Fbotral Lododom 308gBoo oyLEGgdmmdal 96 396mbagéro BotrB8mBocggbemol séymemol 3g3mbgg-
3930, bobedstrommm na3emgosdmboemos 8mobroobml aboégmo 0bogm&806rg0s Y3beayeo gemgdgbhobe
o0 03 LoBotroamgdtngn dggagdel dgbobgd, Go(3 8oar 9659396l Bgbodamms dmdyzql. The Application
of Foreign Law in Civil Matters in the EU Member States and its Perspectives for the Future, 2011.
PART I, Legal Analisis, Swiss Institute of Comparative Law, Lausanne 11,12. https://www.isdc.ch/

0306 dbbgoemadyg



~
N

#12, ©939309%0, 2019

0306 dbbgoemadyg

3MBBIGIBBOOL 3O MATO0

MI30 30TMLOYYH909MNOO JEbMPY®O LETOOMOMO, O FOAMNYJoML MIYLEOG
0MH(39MH™M0 3boMg Amombm3maL 030L.” ° 08 gymbom, LOOBHIGGLMO LOZOLO-
3om LOLOJVGMMML Fogh gobboemyemo Bisbal.?® gb3obgmado J6. dobLdOEMTO
300LOH0ZEO 3OBMBOL AL BM®TO, BMIMOomMOE JoL, HMaMGE JEbm ghHm3zbg-
00L BOGMIMIOEAYBIML, 06 3JmbEO LOJGWHO639MAL LOLOFOOHMML F0gH
306gm®MB0byd0L oMol JBYdY. 9O, VIMITIVOO BOHOBZYMMO LOY-
HOMOIMOOLM 39OHIM LOTOOMIMOL BM®TYO0, OHMIJEMO MOBOLIOEOE, LOM-
sobm LOZoMmbgdo BaLEH0aHdO FLOGYJMO 9O M36xm0 LOJOGMMOL 30byE30m.
9L BMLOGRIIOL VDG OM, YOO OYMNZOMOLBENBYONHOM FMLOFOOH M GHdL To-
1090300 030LO, O™ LOZOMbO OGO 0Ym BOIMIFOHOMO OGE 30M39MO O OO
LOO3YMOEOM 0BLAHOBEOOL LOLOBOGO MM MYOT0. LOZOLOGFOM LOLOTOGMMMM oM
@OYMOBLAY 3OL O F0YMOMO, OMA BWOHOBaYMO L3L-0L BMG®THOL, HMITYO0(
3m0mbm396 JELbMIMO LOTOGMIOL FOTMYYHHdOL, OO ZOOHBOVM LOFOID ™ ByL-
©0gob 636900. oLy HMT, FLbOMYYODYO EOTMZNYOYMO, FMOMbM390 MY OO
30 godmygb9doL. 9M30L gxdem0d EOOOBOTOYMML FMLOIOGH MM 0ddd0,
GHM3 06O 3o3mM0yYgbo JEbmgcHo LEFOOMOMO MO30LO 060300H0300.

Compagnie Algerienne de Credit et de Banque v. Chemouny?' LOZOLOEOM
LOLOTOGOMMMAB oOBY30hO, OHMI WOHOBZ AMLOTOGOMMAL, LIMHzommoly J90-
®bgn30d0, F93dem0o godmoygbmbL oL JELbMIPOHo LOTOOMOMO, OHMIGMLOG
ROOBRIMO 3MMOdOIYH0 B0 JMmomYoL. 967 LOLOTIOMMMMYO0 OGO OG0OD
30@MEIOYMB0, O3M0YgomMb YEbMmI®0 LOTOGMOMO, MY OGO 9O MO FbdMY OO
3mombmaL 030V, FOagEMO3 JJWNYdO d0g3m, ™Y gL LG O.

1988 BymL, momgadoLb 30 Bemoobo 3MYE39abbHIMmo LOFOGMMOL MO6J0-
0093603m0 3mdoiEnob 390®aa, LOZOLOEOM LOLOFOIGMMMMA JH(330MO MOZ0-
LO EOAMZOYOYMYLO O FOBOBFLOEYO, MM WOHOBZYMTO LOLOIOO M MHLIS
3MmM0d0YMH0 6MGHIGO0L FOMOMYO0m YOO ZOIMNYJOoMb JEbMI®O LOJOOH!O-
Mo ©O 030, d9LOdMMMY, 396 HOBOEZMEOIL WEOBIYMO goM36Ymmo LOJO-
HOMOm.22 bbgo LohyY3z9000 OMI 3MJ300, BOVBZYIMO LZL-0L BMG®IJd0L do-

19 Dolinger J, Spring 1995. Application, proof and interpretation of foreign law: A comparative study in
private international law, Arizona journal of international and comparative law. ob. ;3o¢yoégde: T.M.C.
Asser, Elements de Droit International Prive ou du Conflit Des Lois 33

20 Bisbal 12.05.1959 Cass. civ. 1re, Hartley T. C., 1996. Pleading and Proof of Foreign Law: The
Major European Systems Compared, The International and Comparative Law Quarterly, Vol. 45,
278. www.jstor.org

21 1961Cass. civ. 1re, Dolinger J. Spring 1995. Application, proof and interpretation of foreign law: A
comparative study in private international law, Arizona journal of international and comparative law.

22 Rebouh v. bennour 11.10. 1988 OQEOBGUQJ bod333o 803(\0335363@ odGo %6")663@" ©° NN oenygo-
63@0 boaoémo@o 859mdols an@asﬁob boéﬁaq:%a, 6)0')33@03 0@3063@30 doq:?»od)msao 3300060
06038 86(")36860[5 8\)303080[5 BOEOOQa@Sa dggaQamao 06[5606800[) 80@0683860@860 Ugssbabao L\Ol)\)'
806)0)@(‘08 ‘JO&)SO’), 6)0@606 060 860600@3@8686(’0@0 036)0663@ 3(")@08036 6(’06)306[), 6)(")88@0)0
dobgrogoom, 858mdlb ooceggbol Logdggee Bgltrogogds wgool géhmgbymo Lodstomoo. Hartley T.
C., 1996. Pleading and Proof of Foreign Law: The Major European Systems Compared, The
International and Comparative Law Quarterly, Vol. 45, 279.
Schule v. Philipe 18.10. 1988 o8 ULogdgdo ULogobogoem LsbeBotroremm8  gosBygotyo, Gmd
Loodgemozom boboBotrarcmm g 3o 0360563@0 396mbal g303mygbgdodo, 60@60503 bogdg gbgdmeos
3993 330@630060[) n3eg0sl, 6)«)33@03 0360533@0 bogémoaméobm Sgédm L3000l €96ob3oco,
Sgbéoa@abo 3963300l 3396003690 Lopbmggdgmmo sogoemols Lo3oéroremoon. 0383060@,
1bcod godmygbgdymoym 3ggopatoyemo bodstooemoa. Dolinger J., Spring 1995. Application, proof
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0M0M9d0m JELbMPOH0 LOFOOHOIMOL ZodMYxbg00, MO 806V ym dMHg30m0,
30b@o LOZOMEYOYMM BOHOBZYMO LOLOTOGOMMMHOOLOM30L.

BGOOBIYMAO LOZOLOEBOM LOLOTOGMEM™MA 1993 BaML dMWOOGY, HM3T JEbm
7399600 LOTOHMOO LOTOOMHINYOIG030 MOMYOYNHIN0 JROM OIMOMHY30 ,
300609 BOJHMO6 3LEO3LAdOMm. Zobboemye LOJ3gdo goboEboo, HMA ,y3bm-
360 LOFOOOHIOL LOZOLOEFOM BYLOM 3obboM3z0L OGHOGLHOMO0L F0byO30Q,
36b™ g39460L 3O6MBO LOJIGMEOL BME®TVY. S

LOWDOBIIMOL LOZOLOBFOM LOLOTOGMETNM™MT, 2005 ByembL gobbomym ™G
LOJ3930, B30@WOM 3MDBOBOL OOFMIMY, HMIGIOE EMILOG 060MHYBYOL OIHY-
OMMOOL. FMLOTOGHMIYT MOZ30L0 000(300H0Z30M JOO FOAMOYgoML FMEMO-
80760 6O O FOBLOHMZMML JEbMPYGO LOTOGMIOL BMG®Igd0 dbOOgMO
bgmBgy30Mm IBMYOgOMO0 O3O3306M9d0m.2* Lbgd LOHY3900m MM 30J30m,
ymazgmmaoL, GmEo LOgdolb gobbomzoboL 3mmaodoydo BMmMAoL godmyqgby-
00L LOZomMbo BOdM0gMHgdd O AMLOTOGMMg hoMm3OL, BMI 3O3MYHb900L
JGLOIOH0 LOTOOMOMO §J390IOOMYOO, TO6 YOO OOOZN6ML dobo Foboo-
®LO. 00EH6OE, FMLOFOOMMY OFHOHEO ML SLGYMYOL F0bOOGLOL godm3-
30m930L 3O M(39L30. 0L bgMAIMZOBYMBL 03 3O ME9LL, MIPIFO ©g3L TgLod-
mMadMM0O0, IMLAOLM3ML FbOMYgOL EOLIVMYdO O FMIYBMOML Fom Y39
00 9m9396¢ 0L F93MH™M3900, MOE F0600MLOL EOLOAJOO® OYEFOEMYOIM00.25
0m3MI@, BOO6a30 FMLOTOOHMHINHT YOO EOOZNOML 3MMOBOYG O BMG®HI0L
0000m9d0m godmLOYYH9d9Mmo Jbm J39YbaL LETOGMEOL BMMIgdo. Lodo-
6HmaooL 393mbzgzodo, dggdemod 3030MMmML dboMmgadL EObIvMYd0L mbma-
b0m, ®OE, MO30LMO30M, A39xM9OMH030 BaLO 3MOJhH03030.%

39M30bmo @MmIHMabob dobgazom, I3b™m 9394600L LOJOGHMOL bME®INL
309mMy96900 guemabbdmdL 03039L, HOLOE LOZYMOG®0 J399460L LOFdIGMMAOL go-
3mMy9b900. MO 603603L 0TOL, HMT JEbMIYH0 BMGHT0L 3OF™MYH6900 OGOL OGO
BOJHoL, OMO3GE LOFOGOMEMOL Logombo. 27 3g®maAvb0oL LO0I3gMom JFOMMgLO
LOLOTOO ML 1875 BEMOL 2 oG HOL gOHM-9O ™ O OBY39H0ENYd0d0o 30MEO-
306 0ym 6OMg30d0: ,93b™ J39460L LOAOOMMOL 3odMYgb90d dMLBAdGOMMAOL
MOROEOOMYO LOJF0ObMOOL 30937M30900. 3oL Bgxdmod JEbm Jagybob LOJO-
HOMOL godmygbgood 3030603 3o, OHEMEO OOE 9O ™m0 dboMg 3oL 06 dMmombm-

and interpretation of foreign law: A comparative study in private international law, Arizona journal
of international and comparative law.

23 Consorts Coucke v Mme Hoste et auters 13.01.1993 Cass. Civ, The French Diptych on Foreign
Law: An Analysis Through its Most Recent Retouching, Yearbook of Private International Law, 214.

24 M.F. Aubin v. M. H. Bonal et Sociét¢ MFP 28.06.2005 Cass. civ. 1re; Société Itraco v Fenwick
shipping services Ltd 28.06.2005 Cass. com. Billarant S., 2009. The French Diptych on Foreign
Law: An Analysis Through its Most Recent Retouching, Yearbook of Private International Law:
Volume VIII, 223,224.

25 Treatment of Foreign Law - Dynamics towards Convergence? 2017. lus Comparatum — Global
Studies in Comparative Law, Volume 26, Yuko Nishitani Editor, Springer,171.

26 M.X.v Societe Universal City Studios Inc. 30.01.2007 Cass 1re civ. Billarant S., 2009. The French
Diptych on Foreign Law: An Analysis Through its Most Recent Retouching, Yearbook of Private
International Law: Volume VIII, 224.

27 Hartley T. C., 1996. Pleading and Proof of Foreign Law: The Major European Systems Compared,
The International and Comparative Law Quarterly, 275. www.jstor.org
3363063@0 JmemoBombolhe o3mb 3060 doymomagdl, ,03 mgm(‘)ogbao, 6«)3@3303 76be g3gybol
bodotrooemls o30d®m?)6)o3 606330’:360@ aoboboemogl, 336) dm03mgqL ab\)é@oggéo 300%0(1)0'36 636)-
3967cm LoBoErconda”. godobmbos 3., 2016. Jotrmnmo bogehmedmEobm 396dm Lsdstmomo g3. 93.
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30L”. 3LEV3LO FOOBY39HOMYdO FoMYdYMO 0J3L LONI3gGH0Mm LOLOIOO ML
1889 Bemaob 30 006306ML: ,396MH3067MO LOTOGOMMOL odmMYgbgooLOM30L O
0oL LOZIOMOLO, HMI MM0Zgg bOMxd FMOMbMZML gL. dg FOOBY3ZgHOMI-
00L 0madL 3gMmavbYMO LOJOOMOMMON. 3G0DBEN3YMOE LOEOZM LOTOOMOM Y-
HM09OMmMO0d0 0L LOFOOMOMO FOTM0YY69d0, HMIGEMLOE 0L FOBMBom V6
LOBOGMAOL BMZOO 3MH06(303900L LOGYJIZIMBY 99390®YOOMY00.28 3gtHdo-
600L LOAMGomogm LO3GOMEILM 3MEIgJLOL §293-O6 godmANbodY, JEbm
LOLYEMIBORBML LOTOO MO0 YOO EVIHZOBEEIL 03EHBOE, MHOIMIYBOEOB 030
LOLOBOOHMMLMZOL 3BMOOMO O dMOL. VBOLMOB, dMBOIBYIO BMGHIHdOL
@Oa960LOL, LOLOFOGHMMM® OO YOO EOITOYMBOMOAL FbMMME FLOGOIMO
0094 BomOOagb0mo 3hH30(39073MMY05000 O JO6O ZOIM0YmbmL 0b6BME®IO30-
0ob Lb3o By M9d03. ©¥30LMZ0L YOO F0TOOHMML FgLOddd0L MMBOLJNgdYOL.2°
0060, 3gMav6Ym LOLOTOOMEMMIOL 030 JEbMIYM0 LOTIGOMMOL ZOIM-
4969000L0 O dOBLOBMI®OL 30MEYdYIMYdO MOZ0LO LOBLObYMHOGD 030 FOIM-
d0Mmgmoom (ex officio). my30 LOLOFOO MM MOZOE 396 TgdmadL YEbm bm-
®30L 0GOLOL EOEAEYO6OL, F0T0b JRBRMJOOTMLOMOO FMOMLMZML FbOHYMOFOD
©ObaOMYdY, 3obLOZyMG®gdom 3030b My FommM30L bgmdobOB3lEMAnd Ggmg-
30660 0bRME®IV(300.%°

3. d30(Ma0IM0O 3MvBOBOY -
bLIdIMOIA0, BIIOAOL 603630600)

360 0mg3oL, GM3 LobgmAbommO LOFOGOMMgdGH030 LOLHYEgOOL Fo-
B6Lb3390900 JYELMIYMO LOFOGOOMOL 330MOBR03O(3E00L, MMZMGE ,BOJbHOL”
06 OHMEMMHE ,LOFOOMMOLOZYL” Tgodmado dhoMYOEIL dbmmMmmO 3o m-
00m boLOOML.?" FgLodemMoY, dobLOBMEMYM FoMHY3MYd90do JEbMIMo LOJO-
GHoOMOL 30600HLOL EOEAEJ60L 9P m-9Ohm 397ob0H30@, LOLOTOGO MMM dbo-
®H9mO OLIOMYdY gobobommL. 93 3OMEIEIOYM HI0O®ML, FMLOIOIO MY,
GHOMam®3 6aLo, FOOHHM 03300MOE OHOMYOL. FH30EIOIINYOOMO FM3M3900LO
@0 JgxroLyooL 3OME9LE0 dobo OFbHog®o HMMO 06 FOdMmGmoEbogL dboMgmo
©Ob3oMYddoL om0 060300030 06 LOLOFVGOMIMML MbM360m,* MYIEFO M-

28 399y69e0dg U., 2000. LogHmsdm®obem 39MdM LadsMmmEol dgbogswo, md. 33. 80.

29 ZIVILPROZESSORDNUNG [ZPO], CODE OF CIVIL PROCEDURE, Dec. 9, 1950, BUNDES-
GESETZBLATT [BGBI] Michalski R., 2011. Pleading and Proving Foreign Law in the Age of Plau-
sibility Pleading, 59 Buff. L. Rev. 1254.

30 Trevor C. Hartley, 1996. Pleading and Proof of Foreign Law: The Major European Systems Com-
pared, The International and Comparative Law Quarterly, Vol. 45, No. 2 , 275 www.jstor.org

31 Uebm d33360b boaoémoqm 6HmI o3od00b bo3ncoboo - gb dbmmmco boaoémwabéoao %odeooo. ym39-
@ogg 930l Jonbgoogo, Ybem®o Ledotmocmo 3sabyy Ledstrmomns o 6o agodpe. Michalski R.,
2011. Pleading and Proving Foreign Law in the Age of Plausibility Pleading, 1250. 05658gc06m-
39 03605330 0360')630, 3036 3303630 dmobeoobs g.6. ,,33360336@360" mgméoob 0300633@063-
301 ,,qbemGo LoBoroommo 960l boBatmommoa, Gogebsy b Bo68madmds LobgemdBoogmligsb, 8o-
66)03 nubmné)o bodser0remals oébgbmbo, 306)3333@0 co3oq>bo%t¢mbooa, 560l ogogdo.” ob. Bnﬁoégbo:
Pierre Mayer,1977. Droit International Prive, 149. Dolinger J., Spring 1995. Application, proof and
interpretation of foreign law: A comparative study in private international law, Arizona journal of
international and comparative law, 3.

32 9360039330600 8mgogéor 439996930 (egobgorn, Iggcgee, boBaemmdtng 3medngeemas) Lsebhgegle
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LOFOOOMIL ZoOHBOO LOdMMM™ LOMHYZ0L IBRMHLO O 096900 9O MO IO MO,
30033 006030 YOMPOO® gobLOBMZMOZL JELbMPI®O bME®TOL OMLL. V36O,
J3b™ 9439460L BOGIOL, HMaMOE LOFOOHMOL LOZOMbLL, oM 3399 CMBYdY,
Bogdhob 603690033 dbOLOOMYLL .33

339030030 3MBEIBE00 JYOMIEIMo 3mBoE00L LOYZIMILM Togo-
MOomOE 300h6930. J39030M00L 1987 BemobL LOGOHMOTMGOLM 3gPMdm LOJO-
HOMobL gLobgd 306MBOL 39-16 FgbmoL MOBOLIVE,* JEbm J3gyboLb bmG30L
30600MLL V6L LOLOFOGMMM MOZ30L0 060300HNZ0M. MY3FO LOSOGHMOIY-
BH™ ©ao0hHgo0L 9093, dbom 3OBMBT0 dLOL3L 33M30 ZMI3MMANLYMAL
3060006030, HMIMOL dobgO30mO3, 9O O doObLOBM3GYM Fgdmbzgzodo, 396-
dmE Jmbgd®m0gz LOHZOMbYdMOL EOZO3T0MYO0m, FLOMHIOTO MOZOO YOO OO-
LOOPIHMB JEbMIPH0 LOBOOHMOL 06 OOHLOL LOLBEM® Y. MY 3O, JgLodemmo, gL
0909900 06 3O3MHEIMEAL 03 d90mbzg30H9, HMEO YJEbMPG0 LOFOOMOMO
LOYEMOTMOHOLM 3MB396(300L dOM0m dodM0YnbgdY.3°

JOOHMYMO 3obMBIadMmMdom, JEb™m g39960L LOTOGHMEOL BM®3TO VGOL
LOTOOOMHMOL LoZombo. 03odH™a, oL dEa9oL LOLVTOG M LOALOLYGYdG 030
0amM30MmgMI0OL 3OIMIMOBOMY (LOGOMOTMGOLM 3gHdm LOFOOHMOL Jg-
LObYd LOJOOHM3IMM™ML 306MBbOL 3g9-3 3gbema). LOLOTOGME™® 0MgoL LogoOHm
BmM3g0L JELbMIMH0 LOTIGOMMOL F0bOOGLOL EOLOEYBOE, MIYFFO FbOGHY0o0
06 MOZ30LYBIOY0006 JEbm LObyEMIBoBML BM®IOL oboo®LOL dH30o(3Ego0lL
H30H®M0LOZOD O HMEO FOMO3Z9IM™0 30DIBJOOL FOIM 390 OF06IdO dobo
0MLO, 3O0M J6O 0MOBOITOHMIMMB LOLOFOOIMMMLMOL 03 30dHBOm. JoOmY-
Mo 3obmbalb 3mHBoEno, GMIGEMT0E LOLOFOOHOMMLO O TFLOGJMO MOBOT-
OMIMMO0M - OGBIMOO MG 3obLb3v39d7 M 30dOBLO O VbHYGHILL FmEOL
00mOBLO, VLOLOZL 93O M3YMO ZMMOBOYEHO LOFOGHMOL F0MBY3900.

©abda3by

OMN3006@aMm OOMT0, §39Y6900L LOJOGMEMHOMN030 LOLHYTGOOL dobLbloa-
0900 J3LMPGH0 LOBIGOMMOL 33OMOB03OE00L LOZOMbT0, Bg0deMYdd OHOMYOOIL
abmmmE 306HM000 boLOOML. dLAMO dobLL30390900 MOBOOMOL 30MFO3L MoO-
300 3603369MMOOL, OBLOIYNGJO0M, 3OWVIHOIHNO MZOLOBGOLOM.

docogm3dd oﬁbabmbb, 6)@33@[&03 "3(\0@060’:60303@ 8(’0@3@[&" UG«)QSBSG. 3[) deogogemo UBbm d333-
6ol 3060053@36@0060[5 d0booé ol QO@BSGOU boémbobo o 50@30&53@«)3«)30[) mB(boao%oBoob 30%-

600, 99600006g8L Bbotrgmo Bohgeroocmyd Gglnelgdls s dmbsdstmmol 3gelmbocm® 3eacobol.
The Application of Foreign Law in Civil Matters in the EU Member States and its Perspectives for
the Future, 2011. PART [, Legal Analisis, Swiss Institute of Comparative Law, Lausanne, 2011. 32.

33 Stephen L. Sass, 1981. Foreign Law in Federal Courts, 29 AM. J. COMP. L. 97, 98
b0 LoBodoomo yoogme agoghobs o Ledstmmool 6sBogos, ob tertium genus-os, geomgge-
60 39b3g 3o(hgamE0d ogdhle o Ledstmoml dmeol. Michalski R., 2011. Pleading and Proving
Foreign Law in the Age of Plausibility Pleading, 1211.

34 Federal Private International Law Act of 1987 Dec. 18 http://www.admin.ch/ch/d/sr/291/index.
html

35 Trevor C. Hartley,1996. Pleading and Proof of Foreign Law: The Major European Systems Com-
pared, The International and Comparative Law Quarterly, Vol. 45, 277.
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yma39m039 893MmOmb036 o 0demg30 030L MIJT0L LOOOOL, H™MA YEbm J3g-
460L LOBOO;MOML, 3OM3399MM MBI, BWOJHOL B60TBgd0E dbOLOOMYOL, GO
3093 96Hmbgm dOLAHYMIOL b J399460L 30BMBIYOMMOOL 300HOEOYHM
boLooML - ,LOTOGMOMO”, HMIGEOE O3MOMNHYZL ,BOJHOL” d7BYO0m. dTOL
3vbo3hH30(390L LB, GMI 309bgE O30 OHOMYIIMO MMBOLANgOdOLY, MY
396 0d6900 ©Oag60m0O JEbmagcho bm®A0L JobooMHLO, LOLOTOOMMM®M EOY-
©a9omMmBd0L LO®YHIzMmom, 3903 LOGORgMOL gobbom3odg ohyzoL JOOL EO
3963 3boMmab 60600MAAE 3OTMOHOOL oOBY39hHomgdolL. 030 30MEIdY-
MO0, 30306HMHML MO30L0 J39Y60L JOOMBIYONMBOU.
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THE QUESTION OF FOREIGN
LAW QUALIFICATION IN PRIVATE
INTERNATIONAL LAW

Tamar Mskhvilidze

East European University, PHD Candidate
Kutaisi University, Affiliated Assistant

KEY WORDS: Fact, Law, Doctrine

RESUME

Foreign law lies at the heart of the Private International Law. After all, the true
conflict of law cannot be resolved unless and until the content of the foreign law is
established. The article discusses issues concerning qualification of the foreign law
and different viewpoints about it. The foreign law must be provided as a fact, well
known both in common law countries, as well as throughout the Continent. During
the last century this “fact” theory has lost much of its popularity in civil law countries,
while in the UK and in other common law jurisdictions it still dominates over cases,
legislation and literature discussions.

It might be thought that a comparative analysis should begin by separating those
systems which recognize foreign law as the fact from those, regarding it as the law.
Although, it may appear fundamental, this distinction is actually of only limited im-
portance, since only few countries from either camp accept the full consequences of
their official position. Moreover, even if a country recognizes the foreign law as the
law, it will not necessarily treat it on a par with forum law: it is law, but the law of a
different kind. Countries in the foreign-law-as-fact camp, on the other hand, may re-
gard foreign law as the “fact of a peculiar kind”, not to be treated in the same way as
the normal fact. The result is that there might be little difference in practice between
the attitudes of the two camps towards particular issues.

NOTES:

1. Alexander Gregory S., 1975. The Application and Avoidance of Foreign
Law in the Law of Conflicts. Northwestern University Law Review
http://scholarship.law.cornell.edu/facpub/260 605,606. Stern William
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European Systems Compared, The International and Comparative
Law Quarterly, Vol. 45, 277. (In English)

0306 dbbgoemadyg



oo
o

#12, ©939309%0, 2019

00306 0300060

3MBBIGIBBOOL 3O MATO0

,3MLOFOMUNLOL
©53MIA3NLIMNL 30MHOBONI0()
LOFIMZITML 3MBLONOIBNNL
0bd2() MJLSIBNNL 3NbIL3NM

oodoM vg30moobo

393300000 bog®odmEmobor nboggtbohghob v0cm0t9090m0
obE06900 3OMRYbE0, bodotorcnob oMb

bLA3306dM LOMYI3TBN: LOLOFOO MM, EOTMYINION MOV, HIBMMTO

ddbadal™0)

LOLOTIHMML, 06EO30EPYOIMIYH0 FMLOTOIOHMMOL EOIMYPYINEIOTNMOO
LOBOO O N0060, IBIIHY®0 OO bOGOLLOOBO FOOMIALOFYMYdOL YAMOZHg-
DO OMOBHNVY, OMIMOL dob3HZ0EIOOE LOZMBLAHOHIYEOM O LOLOTOOH MM ™
®IRO®3J00L YoMOZOHIL 30BOBL YOO BOOIMO®EYbEL. LOLOTIO N M-
LOOD EO30330MdYIMO bo®39H0060 3OOMBIIPOMMBL LOBHMbaL 7g4a3bolL
LOBOOOIMNO60 LOLOFOGOMMML 0EJOL O LOBMIFOOMYdOL BEOMOOL LOLO-
domomm LOLHYFOLO®AN. LOLOTOGHMMM®ML MYaz0MH03oE0d LOBDMZOOMHdOL
ab®oob 0bLAHOHIYFOIO0 EOTMYPINEIPOMMOOLY O 30Y39MHdMIdTMdOL
0mdaoLb gxm3ydbgoo.

2017 Bemob 3mBLEAHOHIGOID0 HIRMEOTOL BOOFMYdT0, LOJOIOMZgEML
3MBLAHOHIYE00L 399930y MO3T0 Fg30O 360T369MMM30060 (33eM0Madgd0, HMD-
m9003 LOLOIOOMM®M baMOLYBMYOOL EVIMYPINEJOTMOOL FOB63HZ0EJOOL
90LObYMdY: OOb3aBO LOLOTOOMHMMML JBRMYOOIMLOMYd900L OOIAY00
Bm™M3900; ogbdhoooL LOddmML dogbogdo PBgbogLo LOLOIOGMMML FMLOTO-
GOMmMO BoMagbol Jx3emgdodmbomgdd; 3oboLOdM3MO JBYbogLo LOLOJO-
HOMML IMLOFIOMMIMO 306030MIYHO HOMEYOEMBO (0MOBOZMMYd 28 Fm™-
LOBOOMMY); EOOEN6EO FMLOFOMMIMO FJYBE3MIMMOAL 3063030, MO
06030070MIYM0 FMLOTOOMIOL EOIMYINOIJOMMO0L BYOEOIGOEHYHO Jo-
ObH00Y; LOLOFOGHMMML GHHMGFODOBOENO O MN330OE0d OGO Jgodmmgdo
AMLOFOOHOMOL FOMOZOLIYBMYO0L LOWYJIZGIMO ZobEL; 3OAIOEMOEO 0JLEHO-
300L BommMaLO LOBFML B0t FMLOIOGHMHMIMO ZOBBHLHdOLMOD OZO3T0Mg-
000 gooByY39hoemgool 30mgdall BgLo; 330BOMO FobOLOBMZMO 0gLHOE0OL



#12, December, 2019

oo
[N

3MBBI®IBBNOL IO MATO0

9000 LO LOdFML F9ddEFIEIMOV; FYHIMZOO FMLOFOIO MM HMO JMBWBHG6-
300L 606039 LOOFML VBaOMNTZOMMOYOPMHO0L 3G0b6(3030 O LO3D.

003090300 LOJOOMZgENML 3MBLAHOHIYE0OL LOLOTOGME ™M bymobYB Y-
00L MO330 OBLMEG(309MJOYMO EOMIO0MO 33O JOJO0LY, 3OOMBIHOMM-
00 LOFOOMYOL FgAEAMAI FOFEOOLOMYOOL LOLOTOGMENMLO O FMLOIOMMAOL
©O3MY30OMMO0L 3oMObHOMYd0L 3gmboom.

BOIOMAT0 gooboMadgdPMd LOJOO M3 MT0 FMLOTOGHMMOL EVOIMYZ0-
©9OMMOOLMOL O3O330MJd0m 3MBLAHOHYEOID0 3OMOBH09d0, LOIOOMBIHO-
M bd®399900 O OYO0MO BboMgqda. dLH3Y, BOTGOMBT0 BOGHIMOZIOOMNO
AmLOTOOOMOL  EOTMYPINEIOIMMO0L  JOMHY639MYMBOL  LOYOHMOTMGOLM
LAHOBEOGOHYO0 O LBZOEOLLZL BOMIOHYOYMO J39Ybgo0L FOIMBEOOMIdS LO-
339m9L™M LOGO®MOTMGOLM 3MHOIH030L BOGIMHYOOL FBBOm. LOIMbRYHIL-
30m 60IOM30 dMOEO3L FMLOIOGOMMOL EOIMYIEIOIM™MOOL 3ob3h30EJd0L
dgLobgd IMLOBMYOgOL, BMIgmo de lege ferrenda dgOmMEOMEMM®MZ00L Fodm-
496900m, LOGOOTMGOHOLM LEHOBEOGOHIOLO O LOYZIMNILM LOGOMOTMGOH LM
3GMOJHo3odg 096900 @O®WYIbgdYMO.

33@9300L0L 3odmMYygbgoymod d0600MLOL 3MB396(309M0 M30LYdG 030 VbO-
modob Fgo™mEO. 0MbOIbYMO FJHMOMMMEZNd dodM0Yg6900 LOTOOMMO-
03 9gH9ddo M990 06@ME®TOGF00L FoLOVBOMOBYOMO.

1. LALLM bOLOJI30L 3MBLONNOIBOIM-
LAFIPAIMIdMNO30 MIBCNI3IEMABNY

,LOLOBOOMHM™ bgmMOLIYBMYO0L 0BLAHODHYEOYOO MYa0MH0ddE00L ©T9bY0d
30(30mMad00 GMIMmOo 3OHMEILOY, MOEAaOL6 0L WMGAOMIYOOO OO boGMabbm-
00300 3obLbbgzv3wYod bamOLYBMIdOL Mmobhogyc®o IH™Madolb myazoho-
3033000g8006. LOLOTOGMMML MYa0H03OE0d 3OL B30 0BLHOHYBFOYGO
©OIMYIYZ0IOMMO0LO O 30739 IMYOEMO0L OMJAodY. MO Y3gmodg 3600-
30690mmM30600, LOLOTOOOMML Maz0hndoE0oL ©dgbgdod boba®Mdmongn 3O M-
39L0Y, MHOEEO6 gayoMgodd 3oL 3096 EOLOOYMYIYMO FOOBY39HOMH0gdo0L
300MmHoboLO O LOMbOL dMJgaoL LEOLOFOGMEM®ML LOTOOMMOLOETN 9O M3Y-
@mgdoL gLobgo“.

LOJOOMZgMML 3MBLAHOHYB0OL dbomo GgEogEool 59-9 Fgbmo 330x0-
MO 3oLOEBdBMaMOZL LOLOTIG I M bymoLYBMJO0L LYO09THIOL, HMIGEMMO
M0bob3OEOE, LOLOTIGMM®M bgMOLYIBMYOO EOIMYZNEIOIIMOO O AdL
LOFJOOMZIENML LOZMBLAHOHIYGFOM O LOGO O™ LOLOIOOMMMYdO dbmMmM0-
9m9096. 03039 3gbemobL 39-3 Bobomo gobLoOdBM3MOZL FOGOMEMALOFYMgO0L
306bm®M309eMgdoL LOGO O™ LOLOFOGHMEMMgO0L 309, BOBOE0 FLOFYIYdOL
3096 LOJ30L gobbomzoL O 3OJOMO3L L3YEOMOBYdIMO LOLOJOO M M-

1 Zedelashvili D., 2017 Constitutional Reform in Georgia: another misguided quest or genuine
opportunity?  http://constitutionnet.org/news/2017-constitutional-reform-georgia-another-misquid-
ed-quest-or-genuine-opportunity
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9000, 300 FMm®0L LOFbgEO O™ LOLOFOG M MadOL F9gaboL LogHomm LOLOJO-
GOmmgdob LOLHYIOL goMagm. gb EYOPM Y900 FZOBROMO O, JgLOJMMO,
06 LOJdoOMYOEAL 3933 OL3BOL. MPIEY, LOLOTOGOMMML ZMBLHODY-
3096M-LOFOOOMMHOGH030 LAHOHILOL LOMOBOE M BYaMOdgbdHOE00LY O doLOo
09603369MmMo0L 30®Y3 IBO™ dgho bodagoLAoMZ0L, LONbHIM LM Lbgo-
@obbgo LOYOMOTMGOLM FMEIMo0L gom3zomobBNbydY, HMIMmgdol 30-
093 IBO® 3bOEOE 3obBIVMHO390 LOLOTIG I M bgMOLIBMHdOL By ML
JBRMGoodmLOMAOOL O 30LIYLOLEZYIMMMOOL LOLOTIOHIMM ™M EOTMIYZOEIO-
mMmmdOdy.

LOLOTOBMMM™M bgmMOLYBMIOOL JBMYOOIMLOMAdOL ByoHML JgLoObYO,
LOOBHYDJLMO LOTLGGO dTMOZ0L ZMBLAHOHYEOOL 165-9 Bybmo, G M3JMOQ
0a96L, M3 LOLOJIGOM® byMaLBMYod LOLOTOOMMMYOL 93nxmMm360L2.
396000 3mBLEHOHIYE00L 159-9 FgbemoL Boby30m, FOOMEMALOFHMYO0L JA3ENg-
003mMLOMYOd FOMJPOYMNOO bobOLROL O §3gmM360L LOLOJOOHMMMMYLL ©O
3MBLEHOHYE0OL TgLOdOTOLOE Fggdbom HH0dYHOMIOL, BHMIMYO0E dom 309G

bm®E0gmOYdod.

2. baLbAdIMOIMML EV3AMISNEIBEMBOL
30MM©@I6IMMAB0L ddbabAbd

LOLOTOGOMMMLO O 06EO30YIMYOHO FMLOTOIOOMOL EOIMYINEHO-
mMM0od LOFOOOMNO60, JBRIIHIO0 O bOMOLLOVBO FOGHMEMALOFYMIOOL JYOo-
®O36M9L0 OMOBHNVY, HMIMOL dob3H30(3900E 303NbOGMY O LOAMIOZTNM™
GHaRM®3o0L J30M39mmgL J0dOOL YOO BOGHIMOanbmaL. LOLOIOO XM
LOLHYFOTo ML OGOLYOIPIMO 3EH0BOLO O boM3zgd0Obo FObMBIHdT MO
LOGGMbaL YJ360L LOTOGO MOV LOLOFIOHMM®ML 0EHOL LOJoOHM39emm™mTn
@O 30OOMALOFYMYO0L 30d0gdgmo 30MaL 3MBLAHOHIYBFOYG JBMHdOL, 3oLo
LOJA9 ObobONML EVIMYPINYOGMIY, 30x39MIMYOgEMTO O 3MI3YHYobHY®-
90 dmLOFOGOMENYI*.

LOLOBOOHMML EVIMYPZNEJOMMOOL FOMPIJOYMMJOd FOBLOHMZD YNV
LOJOOMZ9EMML ZMBLAHOHIYEFOOL 59-9 FgbemoL 30M39mo BoBomTn, MHMIGMO,
103M09LOY, Fgho LOEbOOLMZOL FOBgEoE ym@oMOyYym (3oeN3g dybmdo
3mLOTOOMHIYYo0L TgLobgd, FoagEmO3 LOLOTOO MM MLMOL, GmamdE bymo-
LIBMYOOL 9EHM-9O®M IHMLMOD 303T0MT0 - BWIY6J30900L FOYMBOL dBMZOOO
bodaoLdom. 03 3gmbom, LOOBHIGHILM 0g69dMEO LEJbGOHYm dTBMO30LO O 39-
600L 3MBLAHODHYEOYOHO ZOFIMBEOOMIdOL OBOOMYLY. LOBLGHYm dGWE®0Z0L FMb-
LHOHIB00L 165-9 FgbaEmoL MOBOLTOE:

2 Constitution of the Republic of South Africa, article 165, https://www.gov.za/sites/default/files/gcis
document/201409/act1080f1996s.pdf

3 Constitution of Kenia, auricle 159, http://www.kenyalaw.org:8181/exist/kenyalex/actview.xal?actid=-
Const2010

4 Icnbodotroemgmo 3olybaldggdcmmdol bobhgdol sbomoda, 3momoes ,,@o8my3000g99mme @ godd-
306>35emg Bocmmdbognamgdobogal”, 2014, 6, http://coalition.ge/index.php?article_id=58&clang=0
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e LOLOBOGOMENMYOD EOTMIYZNEIOIIN0O OO 99390JOOMYOd FbMMMEO
3M0OLAHOHYEOOL O FOBMBIHYOMMOOL, BMIgEo dom 3096 OIMYY-
6909 16O 0g69L 30939MHIMIPOMO® OO YM39mma3omo Jodol, ydoMo-
HaLMBOL, 3039HIMHYO0L Vb FOYHBEIHo0L oMydy

e OM3IOH®M 306L Ob LEbgMAIBOBM MGFOBML OM Jgndmnd HOMY30 LOLO-
30OMmMMad0L B}Y6JE30Mmbocyo0do

e LobgmMABogm MGOaObMYon LOIOBMBAYOTM™Mm O Lb3d MMBOLANYdY-
00L LOTYOMYd0m, EOLTVGYOOL 6O P693H6I6 O 03366 LOLO-
00OHOMMYdL O POG»Y639MYMBOBI6 LOLOFIOMEMYOOL EOIMY30-
©9OMMOOL, 309390 dMadM ML, MoMLYOOL, bgm3oLOBIEMIMOOL O
9B9IH0OBMOOL

e  DOLOTVOOMML F0g® OAMEYTYIMO dGOJOHgdd 06 oOBY39hHOMHOd
LOZOMEYOYM MO Y39 O 30MHOLMZOL O LObYMIBOGM MGZIBEMLM30U,
6HM3gemLOE 0L 9byoo.

396000 3mBLHODHYE0OL 160-9 dgbmo oMObHNMILL, H™MT BOOMIMILOFY-
mgd0oL gobbm®(309(mMgooLOL, LOLOTOG ™M byMIJMZOBYHENMOL 3MBLHODY-
(3000 O 30BMBIYOTMO0M O O 993930JOOMYOO 3MBHG ML 06 domomy-
090L 6900L30gM0 30MOL 06 MEGZOOML FbGHOEV6.

3. LAJAMOIZICML IBIEIALO LALITIEBAICDMDb
dMbydumOItMAd BAM®@3JIBNL 6ALO

LOJOOM3IMML PBYBOYLO LOLOTOGOMMML AMLOTOOMMYgdOL BoMEOA9-
6oL 3OME9LE0 VMOG FMBOBOMYMOL LOJOOMZgMM™ML 3MgdoEabhn. 3oL Bo-
(33O, AMLOTOOMMYgO0L OB OEODHIYMIOL LOJOOM3IMML 3OOHEMOIYOHL
BoM0a396L 0gLHoEEaL JYSMEMaLO LOOZM. JBY6OgLO LOLOTOGMEML FMLO-
dommmaggdalb dgcmhgzoL 3GME9LAN, 0xLHOEO0L JAOMEoLO LOdFML FmMbOBo-
magmod MObb3g®odnd 39693000 3M30LOOL GY3MIYOOOE0JOMOL°, MYI(3O
030MMOM030 3MbHaJLHOL gomzomoLBabgdom, 3603369cMM30600, HMI gL
(330900 dObbM® 0oL 0xLHOEO0L JoommMagLo LOdFML LOJF0OBMOOL
30506LOMYOOL 3OMHOMMHMIYHOE. ©¥3z30M0 360T369MMM3060 JWHOOTMLOY-
00L 3oO(I30 30I3 IBGO®M OFHIYOMIOL boL 0xLbHOEEoL LOdFML Logadono-
BmMO0L HgBRMGIGYd0L LOZOMbL. 36033069(MM30600, HM3 EONL3HBML 0yLHO-
3000 LOOFML B0 FOOBY39H0Ydgd0L B0MgdaL BaLado O, dLY39, LOdZML
6936900L 0MHHY30L IOM(EYIOIYMOE.

5 EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW (VENICE COMMISSION), CDL-
AD (2018)005, Opinion 918/2018.

6 bs 3006Lhodnem (33cm0emgdgdol 36mgdhoor Ig8mmsgedgdyemo Losbemggdel dge3ligds, 0bagemds(znnls
o030b7a3emgd0l gobgamatgdal blhodype (IDFI), 2017, 5.
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4. 3aMbAduMOICMI0) d3JB3MNICNMBI

LOJOO M3 ML PBYHO9LO LOLOBIO HMM™ML 0boEnOH030m, HMIgMoE LbZO
693690303 300H00MgL, LOJOOHMZgEML 3MBLAHODHIYB00T0 doLObO FoMmomydo
AmLOFOOHOMGMO FJIYBIMIMMMO0L 3G06(303D9, MOE 3MBOHOIYIMHOO Yo Tg-
RoLEAL. dLY39 TFJWOMO, HMA LOLOTOIO I ML GHYMMZObOBOENd 06 M0330-
OG0 0 Jgodmado dobEaL Y30@ME gobByLgdYmmo FMLOTOOMIOL MOBO-

390M00Ob omo30LIBMYdOL LOWYJZ39mO.

©Jb3d36a

300006909 6o 0gboL JgxzoLydd 08dLMVD EVZV330GMmgdom, HMA ,,Lo-
LOTOOMMM LYEMOLYRBRMJOOL MO3T0 obbMMB0gIMYdMmo GOIYb0dg 3603-
369mM™3060 @O 3MBOHOIYMO 33¢0mgo0lL 30xbgEO30M, 3MBLHODHIEOIG0 Bg-
RM®3O LOLOFOGOMMML BOBOMT0 FMOMLM3EO EVTOHJO0m FMIBOOYOOL O
ALEYMOOL. OO FMGNOL, 03 OHYBMGHIYOOL O FOMO FJI3IO0L FOOBOENNBY-
00L, MOE 6MMM BeMgddo FoGOMMALOFIYMGO0L LOLHYTOTo obbMGHEF0YIEO.
oLY39, HIBMG IO F0FOOHMIYMO YOO YMHBOMOYM 03 3H0dOLHOOL OIIMH30L-
396, ®03 899436000 LOdFML bgemdo 3MBEIBHEG0MHOYMO OYOOMOBLYdgINO
domMOIBMId0m, OOOBRMGIOMOBYOYI0 3OMEBIDIMIO0MO O OOBY39MH0-
m9d900L 30MYOooL 3MOIH030m, BOE @MINBObHIM $37B90L 0dmy3L Jgbod-
MYOMMOOL, do3emMgbo 0gmbomb LEOLOTOGOMMM™MT0N FMZIMY69d0L 3ob3z0MOMY-
00%9 O 86083690M™M3060 3oOBY39h0mgdgd0L d0mgdodg“.

7 306bhodnEen®o 33ememmgdgdel 3Gmgdhol 8gegoliges, EMC, 2017, https://emc.org.ge/ka/products/
emc-assesses-the-work-of-the-constitutional-commission-and-the-project-of-constitutional-chang-
€s-5
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GUARANTEES OF THE
INDEPENDENCE OF THE
JUDGE ACCORDINGTO
THE NEW EDITION OF THE
GEORGIAN CONSTITUTION

Tamar Avaliani

Affiliated associate professor of the Caucasus
International University, PhD in Law

KEY WORDS: Court, Independence, Reform

RESUME

Institutional legitimacy of the judiciary is formally and qualitatively distinct from
the legitimacy of political branches and it is considerably more difficult to establish.
Judicial legitimacy is built upon the actual and perceived institutional independence
and impartiality, and more importantly, through a long process of giving reasoned
decisions, as well as, cultivating a public perception of judicial fidelity to law .

During the 2017 Constitutional Reform significant amendments have been made
to the Constitution of Georgia with regard to strengthening independence of judicial
system. Despite of the positive amendments, Georgian legislation needs improve-
ments in the direction of independence of the court and individual judges. The re-
port analysis constitutional guarantees of the judge and the total judicial system, its
legislative deficiencies and advantages. The report envisages analysis of the best
practice and successful international experience regarding independence of the ju-
diciary. The analysis is based on the following methodology - de lege ferrenda and
the international experience.

NOTES:

1. Zedelashvili D., 2017 Constitutional Reform in Georgia: another
misguided quest or genuine opportunity?http://constitutionnet.org/
news/2017-constitutional-reform-georgia-another-misguided-quest-
or-genuine-opportunity (In English)
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2. Constitution of the Republic of South Africa, article 165, https://www.
gov.za/sites/default/files/gcis_document/201409/act1080f19965s.pdf
(In English)

3. Constitution of Kenia, auricle 159, http://www.kenyalaw.org:8181/
exist/kenyalex/actview.xgl?actid=Const2010 (In English)

4. The Analysis of the responsibility system of judges, 2014, 6, http://
coalition.ge/index.php?article_id=58&amp;clang=0 (In Georgian)

5. EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION), CDL-AD(2018)005, Opinion 918/2018 (In
English)

6. The Evaluation of the new constitutional amendments, Institute for
Development of Freedom of Information (IDFI), 2017, 5 (In Georgian);

7. The Evaluation of the Draft Constitutional Law, EMC, 2017, https://emc.
org.ge/ka/products/emc-assesses-the-work-of-the-constitutional-
commission-and-the-project-of-constitutional-changes-5 (In Georgian)

BIBLIOGRAPHY:

1. Constitution of the Republic of South Africa, article 165,
https://www.gov.za/sites/default/files/gcis_document/201409/
act1080f1996s.pdf (In English)

2. Constitution of Kenia, auricle 159, http://www.kenyalaw.
org:8181/exist/kenyalex/actview.xqgl?actid=Const2010 (In
English)
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LOOMONOMAIM 33RVBEIZIDNLJBN
B6MBNLY VS SRLMILJBNL
MJ3JLNMIdNL 3MHMOTIFJ0()
JoMmO)IC2() LEAOGO)NOL VS
b0J-0ME®3NL 1958 BLLOL

3(Mb33bBNNL 3NbIX3N0)
(906 9d0m-Lodsbrommgdcrnzo sbogmoBo)

00 dmdoo
00000l bobgemdbom n60396bodhgHob dogobhtn, ondobho

bA33I6dM LOMY3TB0: SGBHGOF0, LagoO® BaLGOZ0, FJ30GHOHILME

ddbudol0

LOM00H® 070 ©O30L gobbommzol oM H®BbOdH0Ymo LOTIYOEYooL Lobgo, Hm-
0903 0M0EO3L EO30MO 39MOIMO FOOBY39HOL AMOZOMBONE® FOMEIOYMO-
L. OBOODH®OZOL Bgbom LOJ30L obboM30 BWOOMYOYMO 3OMEIIYHOO LODO-
HomobL bbgooLbbgd LOLHY3OT0, HMIGMOE EO30L bOMYmOL LOLOIOO MM
3OHMEBILDY IBO™m LEGOO®W O WObOBLYMOE® bygmboydmHgen BoLyoL LoOLOJO-
HOMOLOMZOL EOOEaJIo0mo BaLYdoL 339MOL OZ3MOM2LMOZ30DMBL. LOOM®dO-
HOOFM goobyzaghomadob cmgaoh0doE0doLO O 0YMH0EOYMO domob dobody-
0oL 30 ObybL LobymadBoxm.

0MO0h®O70 JoMmgmm LOJOOMIMYdM03 LOLHYFOT0 gohbEo 1994 Bomb,
™3O LOJOOMZgM® FgY9ONEO 6oJ-0ME® oL 3MB396(300L3, MYIEO FO6 IGO-
300m0 Banob gob3oz3emmd0d0, dgLO0030LO VL3 396 33M30 LOJOOHMZgEMM™ML
3O6MBAadMmmMddTn. 1997 Bomb 3omadyem 0460 ,39Mdm dOGMdobH®O70L TgLo-

1 Steven C. Bennett, Arbitration, Essential Concepts, (2002), 4.

2 J.G. Merrills, International Dispute Settlement, fourth edition, University of Sheffield, CAMBRIDGE
UNIVERSITY PRESS, 2005, 117, 30c00mgd7emos 9099396 96mnmmsdal 6536830, Lootdodhtogm
39006b3g00L oboo&liol bacdgaemmds (3geotrgdome sboemada), (cmdaemabo 2013), 7.

3 bagdotroggemmb 306@083600[} 000396030 ,13bmgamal booGdoheogm 3owobygghommgdsms (36m-
d0bo 3 smbEHmgdal 3qbobgd bogémoBméobm 36396(300L0796 Bogerngdal momdody”, 09.,3 ;gdg-
6)30@0, 1994, [393c0gx330 New York Convention 1958].
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bgd* LOJOOMZIEML 306MB0O, HMIJMOE 3960 3o0LIbMOEO LOYOMOTMGMOLM
3™M06396(30900L F09® EOAIOOM FMMbM369dL. LOLOTIOMMML 3MbHGH MO
0Md0HMOFOL 309G FoMYdYM 3OOBY39H0MHdOdY OO dOLYOMOEO. FOTM(HO-
bomo gooby3ghomadd, ymagmazoto bobgmMIBo@rm 3MbHGHMMOL goMgdy
b@adm@O LOLOTVOMM™ FOOBY39HMJOOL ,HMEROLO®. FOBMBO MOZOE OG-
00(h®o70L MOZFFEOMIOMIL dMFYOHOZDO JJBIYOOTMLOMYO0m, o930 LOOML-
OHIgom BOMBE®O. 0306 gobodom™Mdd LOLLENOL LOTOGOMEMOL EOBOTOYMYOY-
00L AMAMOZMY0O JOMOOL OMJOOL WOIHdY.

LBMGgE Vdo¢™I, 2009 BgemL FoMYdIMO 046 LOJOOMZGMML 3O6MBO
LOMO0HEOZ0L Jgbobyo®. 3ObMB3GM9dhHoL Jgdxdo3900 3odmnB300 LogoOHrM3g-
ML 3obMBIAdMMOOL 93O M3 LOTIOWMOMMOL 30MHIMBOBOFOOLY O
0Mo0hMHO70L 0BbLHOOYHOL 3MIPYMOGMmODOBF0OL dPYBFOMYOMMOOT*. ZObMbOL
0mJdogmadd 3MHEIMEAdd HMIM®ME LOJOOM3gMMT0, dLYZT LOJOOMZHMM™ML
ROOZMIdL 3OMHGM O3MAHOB0M LOVMIOHGOFM FoOBY39(H0MId9ddY. ,0Md0-
HEO70L JgLoObyd* LOJOOMZGMML FOBMBOL, HMaMM(E FMOIMIMH0 FOBMBOL
d0bga3om Jgdoboemo BMmG3ohogmo oghob ghm-9h;m bMzo30dL, LEMGH®
35M00L O dYOLGYMYdOL EObZaBOMO O LOYOMOTMGOOLM LOZOLMBIYIMM
0JHadmOb dgLOOO3NLO MYaYIM0MHYdOL Bg3MHOLO BOGTMOMOAa9bL.

003090300 030LY, HMA dMmM™® 39OH0MEOT0 LOJOOMZHMML FMOZOMOOD
30O mMALOFYMIO0L LAY ™MIo 36033690MM3060 LOZODMBIadTM MgBRM-
03900 3obobmMm®(309MMY, 39000 EOMIFYMOMYO0L dIHYOHBOHOYIO 39Jo-
600300 IMBaLEZ]O0L FEAMBOOIMOO O MITRMM®I0L baygdmTo dOLYdYIO
300000900 §96 300093 OMHOOTOZTOYMBOENYOIM0d, MOadod 9gh™Mm363mm LO-
LOTOOMMM 3MHOIH030T0 FMOIMIYOH0 3O6MBOL F0g® EVIIZ0OMIdIMO Lho-
BOOMHd0L 9O ™M00b60 F0EIMIOL HOFMYOMNOJdO O 30MHIMB0HOE0O dBYMO®
bm®»309mMOdo.

o3 399bgdo, 1958 Bgemb 60y-0m® 330 EOOIYOIYM ,13b™ g39YboL LoOMdO-
HEOFM 3ooby39hoemadoL 36Mmo0LY O SMLGYMgdOL JgLobyod* 3MmB396(3000,
030 BOMHIMO3I6L LOYOMOTMGOHOLM ZMIGOEOHMO dBOOHEOFZOL J3O3yIMbY-
©UL, OMIJMOE J860I369mMM®M3009LOO LOYOMOTMGOLM d0HBHL HEOBdOI30g-
00L LOFJOMMBOLMZOL O J9Jabomo, HOMO bgmo JgrBymL LodGdoHGOFM
3006Y390h0maooL omLEOYMIdOL.° 080 0M30MOLBNBYOL 3gdobodAL, M™Ag-
MOB @OIM3Z0IOYMOO JOHMZ6YM0 LOLOTOGHMEMYOOL MOBOFTOHMITMOODY.
0003060 0OLO dMOL BOE30ME00MO BEOMBO.5 3MB3906(300 0M3OMMOLBENLBYOL,
6™ bygemIgd33mgmad LObHMIBOWBMYOFd YOO BFOME O dWOLOYMM®MB LO-
0GO0h®OFMm 3ooByYyzghomgdgdo 03 §3gybolb 3hmEgoydymo BabgdoLb dg-

4 ob.: 30530603500‘)0 306000 ,0630hGogel Igbobgd” Lodomggmmml 306mbals 36rmgdhdy. file:///C:/
Users/RGB7/Downloads/file-15122014%20(2).pdf (dememem go8mbdmsoemes - 27.06.2015).

5 Kenneth R. Davis. Unconventional Wisdom: a new look at articles V and VIl of the convention on
the Recognition and Entorcement of Foreign Arbitral Awards. Texas internarional law journal. 46.

6 ICCA , 30896300 5630(hE0g0l bogémo&o&mbm boddm*, ICCA-b Lobgemddmgobgemm 1958 Bemols
Gon-omésob 363961300L 3o68o6hg384: (36m3s6r0 BmbioBotmmggdabomgal, 8:oégdb. 6. 43moLgamo,
o. dmthocmodyg, b. Lgbododgomo, co. bsdgobo, 3n8ogdmddgwoon booébooéoﬂm bobeBoaemml cosb-
35659300 (833000md0l Lobobemg, d. 3vogs, 2013), 9. [398cogm83o ICCA, ICCA-L Lobgemddmgobgamm
1958 Bemob boyg-omer30b 30063963006 g0b3ohgd08g: 36mda0 dmbsdotrmemggdobomgab].
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LOOVIOLOE, BMIGEMO LOWIYJIZIMDBI(3 F00MYdd FOOBY39HOMYOd O Tbm-
MMEO MG 3OHMEBIEIOIYM LOZOMDHOL OGYIMOMIdL: FH30(3EIO0L HZOOHML O
BoMLOOEN60 CM3YTYOEHYO0L LOZOMbL. dOLMOBV3] 3OORBOY MG JOOHOMOOO
30%060: LOOGOOHEOFM FgMOBLIGOdOL 36MOO O dMOLGYMYOY; JEbMI®O LO-
0Md0HMOFM 3oOBY39hH0mg0900L 36MAO OO SMOLGYINYOO.
o3 Jggbgdo bog-om®3zoL 3Mb396(300L0 O 9P m™M36gemo LOJOGOMMOL
IO®09ONOOTMZ0IOYMIOOL, 3ob60Lb3039096 LOD JgdmbzgzoL:
1. @7 607-006H30L 3mb396(300 O JoEo LOFOOIMOMMO OMHYFYMOEOHH096
9eHMLY EO 08039 LOZOMbL, V8 Fgambgznz0do 3MB396(300 Y30HODHLOO
300 LEFOOMOMBY, 3OMEO 00 JgdMb3930LO, HMEO 0O LOTOO MO0
IROM bgeLOY®HIE LOFOOMOML BOOIMOOIIOL. oM 33979 Jgdmbay-
39030, LOLOBOGOMMM3T JYoEO F0YMHOOHML F0bMBIGOIMMBOdY, CIMTY-
03 0bEIbL 3Mb396(300L 033MYTYeHOGFOOL
2. ™y b0o7-0m6H30L 3MB396(300 06O OGYFYMOMHOL oM 3397 LOZOMbL. ©d
990mbg93030, LOLOTIOMEMYO0 ZOIMNYmbY096 MOZ3006m ToO LOJO-
H®MOML 60PY-0MGH 3L 3MB396(300LMOL 9EOrIMOE
3. 0y 6073-006H30L 3MB396(300 30OHEO30M F0IYMHOMYOL 0O LOTOGMO-
99. 09 F90mbz93030, LOLOFOGMMI YOO FodM0YgbmL Joo LOTO-
HOOMO 3Mb396(300M 6xOOOOOMYMM BWOGOZINHOd0.
3™M0b3906(300 d0bo3H30390L FOoOBY39HOMgdOMO (3bMOOLY O VOLGY-
m9ooL HBMFO 3M0B6(EO3L, GMIMOL MOBOLIdEOE, ,Y39MO bymdnaz3Mamo
LObLYABOTW™M ZOMEOYOPNY, 6ML LOOMOOHGVFM FoEOBY39Homadado Ig-
LOLGYI YO OE LOZOMMOYOYIN M dOoeMOl FJMBY O dWOLGYM™ML obobo 0d
HaGoHMH00L 3OHMEILYOMIYOHO BME®TJO0L JgLodOFOLOE, LO®OE FMombMm3Y-
00 08 LOOMBOOHTIVTM FOOBY39HOMHOIOMO 36MOO O OMLEOYMYOL. 8
MOZ3O30MH39MMO@, 30b63LOBMIOMM MomMyyMmo Hgc®3nbolb 3603369mMm-
00. 0600IYM MobhIOOHYOHOT0 LOIGdOHEOFM FOOBY39H0MadalL ,36MdOL
0bLHOHYDHO 3dIeMOLLIMOL, GM3 LEObyMIBOW™ OELOIOL MOBLAMOOL dM(39-
93cm0 LOLOJGOMM™® dghoL 309, dobo 0xGOHOLEOGE00L BOGORMYdT0, 0do-
@00 390939000 BOMBMIMB0D9.“ gb OGHOL dMLEYMYO0L LOTOOHMEMYOMHN30
6060306 M0O0.
0MLGOYMIOO 30 FbOGGGOL OZOMOYdIYMYOL, 30H030 L6 doOBY3gHOM9-
00L 0369000L™, ¥67 gL 608603L dgbHoOLMZ0L F3MJIgEIO0L JBEMgdoL 306049000.
LOOEBOODHDOFM OOBY39HOYO0L dMLOLGOYMYOMOE 3093930 O J9dEama
0OLGOYMYOS FbMMMEO bymoLYBMYd0L JgLodddoLo MGMHFOBMYdOL Fogh bm-

MHE0YMEY0d, MMIGMMO 3M339HabEodoboE dMbodbymo 99390900t gds."

7 ICCA, ICCA-L Lobgem8dmgobgemm 1958 Bmol boy-omé 30l 30bggbz00L 306306hgdo8y: (36mdot0
Imbsdotroamggdobomgols, 38.
New York Convention 1958, article Il (1)
30m630 (39633999, Loger03meale sGdathEoge (Igotgdomo s6semada), (daemabo, 2012), 652.
0 boemm3g 3003060:!3, ,,booébooéoﬂm 30096yg9hoemgdel gongddgdebs o bostdohGogm gocobysgdoe-
@0gd0l 36md30bo> o oq;bé:]@:)bo%g 1960l 0g80b 76Hm0gecndadstmgds”, 213.
1" boemm3g 3003060:!3, ,,booébooéoﬂm 30006yg9hoamgdel gongddgdels oo bostdohGogm gocobysgdoe-
@0gd0l 36md30bo o oq:bé:]@:)bo%g 1960l 0g30b 76Hm0gecndadstrmgds”, 216.
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9.0. dbmmMmEO 36MdOL F99gan bogMYoOE MOI3L, 3OaEOT OIYEOMJOHIMNO
OOMLEOYMGOOL B0bO3OOMOOE.

BM3OOE, 609-0MH30L 3MB396(300L dobg30m, HY®3060 ,,LOOGdOHGIOIM
300b6Y39h0madd“ 3moEo3L 9Mo FbmmMMEO Ym3gmm 30 399em LOJ3gLMOD
03033069000 O6036YmM0 0GHOOHGHO0L F09E F0MgdYM LOOG®OOHGOIM JO-
©06Y39hom9o9oL, 9ModgE 08 3YEI033M IO LOOGdOHE VM MGIObMYO0L
009M 30909 LOVGOOHEOFM FOEOBY39HOMYOgdLYE, B MIMadLY(E dboMg-
9030 30306MHmM9L'2. LOJOOHMZIMM®ML 3OBMBAYdMMONL dobgE3z0m, OYI3909-
MO0 [...] LOBOOMEMYOOH0Z JOMOYOHOMBJOT0 LOLOTOGHMENML V03] LObOL Ho-
930 30GOEO 08 J99mMb393900LO, HMEILOE gL V8 3ObMbom 30GMEOO30® dMOL
30M30mMoLB06YdYEMO*“.13

1. bLAJAMOIZAMMA0 ©J badumOI33CMML
BIMAIdL 3uMI0) 833MMIGNCNN LIIMBNOMITM
80001693300 Js0b B6MBY B ICLMIMIBI

LOM00H®O70L FgLobgo* LEJOOHMZIEMM™ML 306MbOL MObOLAVE, ,LogJodm39-
M3 godm®obomo gooby39hoemgogool 36mMdOLMOL O VOLGYIMHOOLMOD
©0303300900m [...] 33eM9003mMLOE LOLOTOOMMME M3 YOO LOO3HIOBOM
LOLOBOOMENMYOO ™. LogodmM3geM™MIn gL O®OL MOOMOLOL O Jgmoobob Lo-
039mMOE0M LOLOBVOMMMYO0. LOJOOMZGMML BWOHFMGOL goMhHgm odMm®o-
bom 3oOBY390H0mgo9dmOb ©O30330Mgo00 JBRMYOSIMLOM MEGFOBML LO-
JoOm39mmL PB9609L0 LOLOFOGHMMM BOGIMOEOA3YOL.

JGLMIYIOH0 LOOGOOHGIOIM FOOBY39H0TMY09gd0L 36MOOLO O dMLEGYMYOOL
9373m06m00L Logombo 2009 BEMOdEY dPOEOM3060 0ym, MOEAOD 03 oEo-
6Y39homgdol 36Mo0 LLOGOMOTMGOOLM gMdm LOFOGHOMOL TgLobyd* Logo-
G®M39mmL 3obmbom o 306LEZOL 3MB396(3000 oMz OLBNBYOYMO BaLgdom
b@adMmEO. 03 EOHML FMJIJEIOOO BoY-0mMmGZoL 1958 Bmab 3M6396(300, HMO-
mob godmynbgdob mgaoh0doEnd LOJOOM39MML 3JMbEY, MIYIBO YB9bogLO
LOLOBOGO MM B0gE dob OIMYnb900Hg 3MY39Eabh0 2009 BEMBIY OO OOLY-
0M0OEO. 2010 Bemo@ob domo Mgagcmatgdal bogombo ,,0GH00h®o70L Jgbobgd®
LOJOOMZIEN ML VLONO 30BMBOM OBOLOBMZMO.

My M30ML 3oEO303MmMYdMm PB960gLO LOLOTOG ML 3MogdHogzoL, Jgdm-
LI LOFFIMO VOLMMYDHYE® YBGOZMHLMOOL FgOoEEI6L HIYLYMOL BYOIBO30-
0LO O P3®O0bOL LOZOGOHM LEIMYB39M ™M 30T OMHYOMOL dGLYdIYMO LOgEH;O-
FOMHoLM 3MIGOEOYMO OOHdODHMOIYO0L doOBY39h0mMadg00, MPY3(3O o OGOL
600906039 063mMaLY®0 dMdobH®OZ0L, ICSID-0b O ICC -0b dVGdobH®OZOL Fo-
©06Y39h0mgooE.

12 New York Convention 1958, article | (2).
13 ob. Logotoggammb 306mbo ,,oébooéoﬂob 3qLobgd*, 89-6 nbamal Bgmég 3xbddo.
14 ob. Logotoggamml 306mbo ,,oébooéoﬂob 3qLobgd*, 44-9 3nbemo.
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2. LIAMONOMIIM 3uVBI3INNCTNIBOL BEMBILY
©9 IOLMIMIBAOLOI3NL dJI8a®@a3MaMMB0L
3MMBICIMIM0O 6ILAGO

LO000hGO70L JgLObYL* LOJOOMZGNML 306MBOL MOBOLTOE, LOVGBOHEOFM
300006Y39hoemaodoL 36mo0LY O dMLGOHMHd0L doOBY39HOMHd0L ZOAMLOMHO-
60, 3b0MY3 LOLOBOOMENMI0 YOO BOHOOFNBML LOOGOOHEMOFM oOBY39hO-
mM900L LOMOBOOME EOIMBIYOYINO EIEOL0O 06 FoLO LOMOBOOMD EOIMBIYOY-
a0 OLENO, V3MYIM39 LOOGBOHGVFM TJMOBLIYOOL EJEOOBO VB oL LOMOBOO MO
©O3MBAYOYMO dLEMO JLEYMYOJIO JOOHOMIYM 960D OB O3 LOdYMOL LOMVOLO-
MO EO3MBIYOYMO MHOMFZ3O60 @O 0070L EOTOEOLHIYMJOIINO M IY3GOMHO.

3OHMEBYIMYO0L gobbomzolb @GML, 3608369(mMM™M3060 BOBOMNOL d70L go-
BLOBMZMOL Logombo. 6oP-0M®HI0L 3MB396(300L LOZOMOYOYMM FMMLMZHOY,
HM3 ©0J33909mmM00 0O oobyzghomadgdmob Jgo®Madom yxidm 3dody
306HMd900L 06 JBRO™M FOMOMO d070L EOBYLADS 08 LOOGMdOHT VM ZoOBY39-
HOYoOmO 36MO0LO O dYMLGOYIYOOLMZ0L, BHMIGM MO 36MOO-OMLGOYMYIO3
bm®309MmOY0d 30639633000 LO®YJIZzgmMmdY.™

36mo0LY O dYOLGYMYLOLMZOL BoGMLO®AI6 CM3IYIGOHYOMOL O3V3T0-
®900m, 0OLYdMOL 3OHMOIMIIOHIH0 LOZoMbo. 39MdMmE, 60JY-0MmG®HI0L 3M6-
396300 LOOGOOHGIVFM OOBY39H0MYd0L 36MdOLO O dOLGIYIMgdoLM30L,
LOOGdOHGVFM TgMOBb3YOOLO O FOEOBYIIHOMId0L ME0z0boMadoL ©b
30m0 EOIMB3YOYMO dSLEMGOOL BOMAIMDAGOOL DMLM3L. MGH0ZNbOMO g gdh-
OMBYmMO @M3YF9oDHo 06 dGOLYOMOL. OOLYIMOL FMLOBGYOO, H™MA J9ogddbdoL
9magdhHOH®MBIMOo  LOOGOOOHEOFM FOOBY39H0EMYd900L ghmoobo dMbo3Yo-
MO 00O MO ALOBREOML FOLAHOO0m, LOOE FgLOOVANLO LOOGOOHEOIM
0bbhohyhgoo (ODR providers — online dispute resolution providers) 3909430696
Y390 LOOGOOOHTVFM FOOBY39H0YdOL, O™ LOdMMMMO dM(393YH
LOGTYDY. 0333000, LOLOAOGHMHMMALL FgLOdMMYOIMMOL 9gbgdom, F9odmMB-
0mMB6 LOVGOOHEOFM FOOBY39HOMYd0L BJOMIYO MO O, FgLOOdONLOE, 00-
LEIENMB 0L 36MOOLO O VOLGPYMYOVDY."® FgGOEgOH™MO0m, gMgdHH ™Mby
BOOI00 0OLYOYMO LOOEOOHGIVIM FOOBY39HOMYdJO0L 36MOO O VOLEY-
m9do, AbMmM®MO Mgm®0gmmo dLFHMMO0L LOZODNO.

3. LIAMONOMIIM dd0)V6baIBOL
©0dubab0udJ63™®0 60386300

3™b396300L B09®H ©O33300M90M0 LOYOMOTMGOHOLM LHObOGEHOL
dobgzom, gL OMHOL 6500030960 FgMOBbAYOY, BHMAMmOL dobgzomo dbo-

15 New York Convention 1958, article IIl.
16 Kaufmann-Kohler, Gabrielle; Schultz Thomas, Online dispute resolution, Challenges for
contemporary Jusitce, International arbitration law library, Kluwer law international 2004, 217. 3o-

000098700 gomEgo (396(339d0b 6536330 LogtmsdmEolim sGdahEog0 (3grotgdomo sbommodo),
(02d0cmobo, 2012), 658.
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©990L LYGOm, 300 FJMGOHOL VOLYOYMO EOZO oboboMML dV®OODHMO730.39-
®obbdgod J0boOOLMOMNOZ0E® JbO Tgo3Eo3®IL 03 30603793L, GMIgMOQ
0PBOMYOgM0d LOVGdOHEOFM TgmObbdgdoE F0LO 330MOWOZOE00LMZOL.
360 0M06036ML, M3 3Mb396(300 HDMZO® 3M06(30390L VEOEaH6L. 39MHIMEO,
Hh9®3060 ,60M0mmmdomo Jgmobbdgdo“ ggemabbdmdb LOVG®OOHGOFM COM]-
9oL bgmIgzmymgdoda, 0b 3boMmygdob dogh bgmambBgdHomo Bghomgdol,
006 (H9mMaa®odgdoL IO mogOHmMaoE3modo dbobym LOOG®OOHTOFM Tgmo-
6b3g00L."7 gobaoMmHgooL dbMogz, ,0Mdo0bh®oz70L Jgbobgd® LogoOHM3gM™L
3006mMboL HhobOBgM O3 3LEO3LNY.

LOOGOOHBOFM FgmObbTJoo YOO BaBMOMMO0MO TWMMI0m. FgLOJdMMY,
030 OmJaoL Lobom doGoMOE byEMIY3HYYoodo 0ymL TFoMmoMYdYMO, Ob
0MHLYHOMOEIL EOIMYZ0IOGIO JgmoObb3gdoL LOLOm. 080 dOMdOHGOFOL LoO-
ByobL BoMHIMOEE6L. "8

LOLOTOGO MMM LOGML YgaPL LOOGdOHEG VM FgMOBbIGOOL, FOZzMVD DMFFIE
030 396 SLOYMAOL MOZ30L JOOHOMO® WYOJE0OL, BOE Jabob dobo dOMOEM-
00L LO®YJ39ML. LOOGOOHEGOAM FgmMOLLIYOO dOMOMOE JJ0dmgod HhoomZo-
L, OE®EILOEG VBGOOL FOEIM(39TO VOOMMZ0ZIN0O/FJPLOOOIMO, 3OIM339-
39M00 0b 0HGOL goggood HMIYMO. boyg-omMH3oL 3Mb396(300L0 JgLoodO30LO,
39006b39d0 dOMOMNYO, MPYZ0 030 JAMJFJEO MO 06 Fgydmadgemoo dobo dML-
GHPMadY; GOE dumoLbIMBL, M3 3boMYgo0 OM 049695096 COMIIY™m OOHMA0
06 HMEOYLOEG LOOGBOHTOFM TYMOBLIGOO BOFZ0MNY, FOaMO3 OGOOHGOZOL
89000396MmMdO 0HOLBM®OOO HOFMYOMMNLYIIYIO.

0030LOEVIY, 3MWB396(300 0MZOMOLBNBIYOL LEHOBEOGOHL, HMITMOL MObOb-
3003, 30O 3OBMBAMYOMMO0m JBRO®M FOMOMMO b 330360 LHOOOGHOL
©0B9LYdO 9B0BVOMIAYZIOO 3MB396(300VL. 3MB396(300 OO 3OHJOTO3L bymTgo-
3360 LObYMABo@™MHdoL 309, LOOGOOHGOFM TgMObbIgdOL TFMGHIOLMOD
03033009000, 633MYdO® 3303MH0 FIMMbM36900L OEIGOOL.

4. babaduMOICM() 3MATMN3I LYIMBGODMAIM
8009693300 360b BBMBILY
©J9 OLMIMIBILAIIE PA30380MABN0)

LO0M00h®O70L gLObYd" LOJOOHMZaE ML 30B6MBOL FgLodd30LOE, 33MMOY-
0900 3893000 LOJOOMZGMM™ML LOTMJOMOgm LOSOHMELM 3MOYJL0 O EO-
9000 98933009 36030 30M0 ,LOLOFOGOMMML FMbOBoMamMdY LOOGdOHEG VM
3ubbomzoLY O LOOG®OOHGVIM ZOOBY39HOMIO0L dMLGOYMGOOT0®. LOTMJO-
mogdm LOSOMEILM 3MEaJLOL JgLood30LO BM®IHO0m OBLODMIG®IYMONO LO-

17 New York Convention 1958, Il 81beme.

18 ob: A. Redfern and M. Hunter, 1999, 135; Professor Michael Pryles, Drafting Arbitration Agreements,
Citation: 15 Adel. L. Rev. 5, 1993, 5, [898c0g»330 - Professor Michael Pryles], 1993, 8ocomgdyemos
99909396 9bmyadol 65360830, Lostrdodtrogie Jgar9b6b3gdals Jabsotliols bo8egacmmds (dgeotay-
300 LoBotraremgdtrngn oboemado gogeml dmgeoye 306mbash), (mrdacmolo 2013), 8.
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LOFOOOMML JBNYOOTMLOENY0gd0 LOOGOOHEOFM BOIHIMYOOLMOD V3O3T0-
903 Lozombgoddy.

09 LOLOFOO MM 3MOGH03OL FOOZLYOZM, OMBdOHTOFOL Zymbom LoO-
30MOMM™M 3aMAOGHGMOOY, 3060000 dOOHOMOO® TYOIIMITMMOOL BOGO-
039696 3036HMLOBOBOBLM MMFOB0HOE0YO0 O 0063900 - LAHVBLOGOHHM™O
bgmMIg3M 9 90900mO O Jg9LOOOTME TOMOMO MObbYdOD.

o3 9990900 LOOGMdOHGOFM FOOBY3gHONYOOL FEMOOLY O dMLEYY-
0009 0GMH0oL MJAoLY O oOBY39H0MadaL goygddgdol, dMB03bYMmo BoGMIM-
0Aa96L LOOMBdOHDOFM OOBY39HOMYO0L ZMBHOMMOL BMMHIYOL, HMINY-
003, J0G0MOOE, 9O ™M 30dOBL gaLOLYMYd000 — OTMGOELbMB LOOGOOHGOFM
306bomz0L 3Y6OGEH YN0 3GHr06(3039000 COOMI3I300 FOIMHOBOINO FOWO-
6Y39H0mad0L LETOOMMYOH030 F9I30L EOEaMAD.

30006Y39hH0m9ooL 0MLEOYMYO0L EOTOOMIZMMIGOGMO FOMYIMYd9O0L Ho-
dMBOMZOMO OMZOMOLBNBYOYINO ,L,0Md0HEOZOL FgLobgd® LOJOOHMZgMM™L
306mbalb 45-9 dybemdo, GM®MIgmoE 603-0mM3Z0L 3MB396(300L 39-5 dgbemabL
0@IbhIM0o, HmEo ,0boMmagL 390dmgdod Yoo gmgaoL goobyzghommgdol
35MOOLO O VOLGOYMJOODY” AL ME JOBMBOM 30MO30E FOMZOTMOLENDY-
090 LO®YJZMYO0L OOLYdMOOLOL.

30006Y39h0omaooL 36MdOLY O dMLEOYMYOODg YOEOL ™mgdolb Lowyd-
30m900 MO $37BOE 04O ,L,0MHd0HEOZ0L JgLobgd* LoJoeO®M39eMML 3ObMbOL
45-9 3gbmaob 30MH39mo boBomo om3omoLB0bgoL LOogYdzmgdL, MmEd dbo-
gL 9604900 Jo®oL mdaoL LOWYJIZ39Mdg domomgooLd O 3oL dH3oEgoolL
H306M0. EO3OGOELYOYMO FbOM 3OMMIOYM0L, LOMOBOOM (H30(E3IOYMId0-
LO O BOFHMOGDH030 OMGIMY0g00L FOMOMYO0m EOOIHZ0EML JoHob mgaolL
H™MIgm0dg LOGYIZMOL dOOLYdMOL. FJMOg 3I6JHom FoM3OMOLBNBYd MO
LOWYJZMYO0L FOMOMYOO O FOIMIZMI30, LOLOTOIO ML FOMOHdIYIHOOL
Bo®mImoagoL.

0mLOBNTB0300, HMI LOLOTIOMMMML 06 0g3L JBMYdY, OOLOBE30L LO-
}YJI39mbdBY, LOJIGDdg VLOMMO FOOBY3IHOMYOO OTMOBHOBML, MIYLOE VM dO-
H®o70L 3096 OOHOLBME®O 3oOBY39HOMGod 0YML ZodMBHObomO. gOHM-9O M
LOJ3gdg LOLOBOGO MM OBTOGOHYOOL FobgEaom, doybgEOzoE 0d0LY, HMAI
LOOEBOOHDOFM OOBY39HOMYO0EOD, HMIMOL 6MOOL O dMLGOYIYOOLOG
0mbmao 3ob3EboYdgMO, BOIMMOE OO 0M3Z3IMOO, MY LOOEOL odMIEO-
BOGYMOEO 14661.50 cmOH0L MEYBMO0m FM3OLYbOLOMZOL BOObOL F0Yygbgo0L
BOIHo, LOV3YIMOEFOM LOLOTOGOMMMM®M3 MO30L0 0BO(E0OHN30M 396 FOOLIEO
0mb0d6ym LOZomMbL. %

9600 0mM060I6ML boMzgdbo, HMIgMOE 03390900 0OLYdYMO 3MHOIH030-
©Ob: 3OHMOMYIOL BoMIMOAaIoL 0L WOIH0, O™ dSOLGOYMIdL gobbm®309-
Moo, bmmm 030L J9EaMI 3oOBY39homadd JJ4oade. dLgm LohyoEo-

19 ob. bogotoggamml 306mbo ,0630¢hEog0l gbobgd”, dnbemo 45.

20 odoemoabol boodgemszom LoboBotmmmb bodmgommsodm bogdgas 3oamod, bagdg N4963-12, 28 ogdg-
égocmo, 2013 Bgemo, ob. http://library.court.ge/judgements/4012015-01-30.pdf (deremel godmbde-
doemos 05.07.2015).
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000 39O JbYIMEOYod 30M306YMMO FEZMAOMIMO0L dMOAY60 O TGO
90060L 06OBWOYMYdY. J3H 0060 096900, HMI 42-9 Igbdo EOIEO30 09MH39MH0
HhooBaGm™mL goLORN3®gd0L Fgdmbz930d0, SMLOYMadOL 3GHMELOL ghgHodolL
MOM0O0HY.

5. bAJABAZICML LALAIBICM( LOLOIZIA0
LIS BILMOB(N BICIMIBOMO VEICNOBO)

603-0mMH 300 303963000 3OMZOMOLBNBYOPMO LOODdOHEIOFM FoOBY39-
HoMao0L 36MBOLY O dMLEGYMYOOBY JOOOL MJIoL LOWYIZMgd0 VBMIBYEO-
300, 3083603 0L 300633 0dMa3L LOOGOOH®OFM FoOBY39H0MadoLOEA0 byao-
HoYG®HOE 3obBymo0em LOLOTIGMEM®ML 3oL BEMOOLY O dMLEGYMYOODY JOOHOL
®JgaoL LOTYOMYOOL. BbYO39MMOOT00 LOFOG M BaLMH0gn. oxbgEO30® 030LY,
O™ dMmangdmo LEbgMIBOBML LOLOTOGOIM®M FEOMMOL, HMA3 03 369000
06 30LE9L dOMNOB BOGHMHM OBV HYOO, 0L Fd0BE 0deMg30 MMIdMYE® ,LoO-
F0MOMm B9LO0RBI* FoMOMYGdom LOOGOOHGIVIM FOOBY39HOMId0L FBMOOLO
©O 0LGOYMYOODY YoOOL MJdoL FgLodmgdmmoOdL2!. Logothm BgbHogoL o
OLgmo BaLMH0gOLOEAN 3039M36907M0O 3MBIGYHYMO 0339MOHOYMO ;MY LbZO
bmMm®3900L JgLObYd 9O MNO60 FMLOBGYOO 06 OMLYIMBL. LOGOMOTMEGOLM LO-
F0OHOMOL BLME0VE0VA (International law association -- ILA) 2002 6gmb @gmo-
30 3030MOMIMm 3Mmbxyyghnb30009 903793030 G93MBH0OENO LOGOIMOTMEGOLM®
LOOPMBODHGOFM FOOBY39HONY0gd0L 36MAOLO O VMLGOYMdOL TgLobyo, Lo-
O3 3obadMOHYOPM 0460 LEYOMOTMGOLM LOFOGO ™ BaLogn, OHMmamMiE doMo-
MO0 3M06(30390000 O BMMAYOOL GOMMOTOMOO, HMIMHOLOE, MOZ006MO
boOLOOMOEOD OBMINBOGY, B9udmOOm OAMMHOELMB LEOYOMOTMEGOLM LOO-
®O0H®OFM 30OBY39H0mgdal 36MOO O SMLGOYM GO, MY LM 6MOO O
OMLOYM OO odM06393O ECOMM3930L FOMEIEYOOL (LOYJEHMOIMGOLM LOS-
OME9LEO LOFIOM BaLM0gn) 06 OGLYGOMmO (LOYOMOTMGBOLM FOHYOHOMIYOHO
LOFOOHM BaLMH0ZN) M3OMLOBGNLOG).??

0MHLYdMOL LOLOTOGMI M 3MHVIH030 LOFOOM BaLGO0ZMOD BabOOMAYa™M-
0009 30m0mYd0m. 39OJME, 3LOGOL OOONERMEOT0MYOHMOOL 3odm, bJoMO©
0oL 98mb393900, HM3 FboMmagL bymTg3MHIMadom goohbod WOgHMdM 030 do-
LOBOO MO, BOZEO3 MY OMBOOHTO MYa30LHGOMYdIM FoLOTOO MDY ©3dO300L Tg-
HY™006900L, 08 F90Mb393030 EOMMZH300 O dMBOTLIMO LOFOIO ™ BaLGHOZL
9606000m3©93900. 39LOdOTNLOE, LOFOOM 3POMO30300L 3OIMI39Yb9d03EY,
0MO0HMOFFO LOVGOOHGVFM BMLOGHIIMGL FOJLOFOMYEOHOE YOO FMLMbM-
30L 0g®0EOYIMO 30H0LO O oL BOGMIMIOOAGOMMOODdY JBRINYdOTMLONO
306H9000L LOZMBHOIH™ dMBO(E3900L FOMOMYdd O FbMENME V30L JgdEamad

21 300630 (3963399, Log6r0003me0lem sGdathEoge (dgotgdomo s6semadn), (mdocmaba, 2008), 435.

22 Kurkela, S. Matti, Due Process in international commercial arbitration, Hannes Snellman, Oceana
Publications Inc. 2005, 12 3acomgdymos gomergzo Bgé%mdob 6096330 bogémoBméobm o6d0(h)-
6oy (39006900000 965em0B0), (docmolo, 2012), 668.
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399d@m00 08LEGE ML LOFOO™ TYHYMO069d0L FOTMYG6900L OIYFOM GO MOODY.

LOFOOM BoLE0adg 039mMOMYO90 O FEMOOLO O dOLGYMYOODHY JOMOL
0gdoob LoBYIZamML BOGIMOEAEIOL, MY LOVGOOHGVFIM oOBY39hHOMadd LO-
AmH03030M BOBOoML OM F90(303L. OGHOOHEOF0 ZOMMOIOIM0O, J00MML EOLO-
09mM9dIMO O 0M3Y396HoMaoYMO oOBY39H0emYod, bmmm LOBMHOZOEOM
60600 Yoo J90303IL EOLOOYMYOY F0MOMYOOL 30bMBOL BMG®THOMOD.
LOAMHOZOEM BOBOMAOL VEOOLYOMOO FbMMME 08 Jgdmbzgzodn BoMIMO-
©396L 3oB6Yy39dHoamgooL LOFOIO™ BaLGHNZMOL BObOOMIIaMIOL, MY OGOO-
HG070L J394b0L 3OBMBIIIMMOL LOTMHOZOEFOM BOBOMOL LOZOMOYOYMM-
™MOoL 0M3OMOLBOBYOL. Lb3d Fgdmbzg30dn, dOMbNIbYMO OOBY39H0goolL
30399990600 LO®YI39MO 06 FgodemYOd ObEIL.

LOO3YMOEOM LOLOTOGOMMML 3MmOJhHo3oL JgbBogemaolb Loxyydagmbdyg Jgo-
demg0o OLZZH0L 039MHdO VTOLMOL OZOZTOMYOOMOE, OMI LGV OOFO-
om0 0J3L LOOGOOHEOFM OOBY39H0MYO0L BOBOMMOGMHNZ 36MOL O dML-
OYgooL JgnLOdO3ME FOMOMO 30MaoLOIHGbEML Fodm. LOJOGMZgMM™ML
LOFMJomoOgm 3MHJLO FMLOFOGHMEMaL 30MZoLOIHgbmL JgaEodgooL Jg-
LOJEMYOMMAOLOG ©B0ggoL. gb OEOL godmbozMmabo, HMOILOE OBMBO LO-
bgmMIg3MHImm9dm MO30LYBRMYOOT0 HOMH3OL EOLOTZ9d0® 300HBY3L.

MJYoEo, 3O6MBOL LohyzoLOMY30Mo FOBIOOHYOOL TFIEIFOE, FOMOMO 30-
HaoLO3HgbeMM OO FEFOOYVO. 93306 90OL BbMEMME ,39YLOOOIM® FOMOMO*
30MH3oLOIHYLEM M 99398IJOOMY0O. 30MHZOLOTHGb™ FGYLOOOIMEO FOMOMNO
0y 06O, JgxzoLgdomo 3OHIZMMNOd O YmM39Mm 3MbiMHgHyem d90mbz9g30d0,
LOJAOL OMYIMYdJO0L GOMMOMNOZ0 VBOMOBOL TFYaO® BYYdL. dAOLMVB,
39x0Ld0L 306 OLOMZ0L, BbYO39MMOOT0 F00MYdd 30MHZOLOIHGLbEML OT-
3060 399LOdOBMOO ZOMEOYOYIMYO0L OO M3930L F9I3IOMOB, BOE Fgodmy-
00 godmMIOBOGYMOIL 30HZOLOHJOMML FObLOZYME®GO0m TOMOMO 3O M-
3960006, BOVBOL J3BNT369MM™M MPYOBMOOOOB, 3OMEOYOYIMHO0oL COGO™M3930L
dm3mg 30000006 O 0.9. 30MHaoLOIHGbMM™ML 033000 TgnLOdOIMOOL” MOM-
0099 9(hH30(39079Mad90L BOGOEagbL 3060, HM3gemoE dob gE0MYoOL nmbM-
3L,

LOOPdOHDOFM FOOBY39H0YdOL BOBOMMOG0Z OZFOYMBOgdoL 393-
®b393030, LOLOTOGOMM®M dOOOMOEOE FJOoMFom0d O LOLYHEMIg3HYMYdM
16009ONM0900L EOHML, JOGHOMO MOBbOL O 3OMEI6HL 394 gbyoo.

LOLOTOO XM ™M 3MOIH030O6 FOAMIOBOMY, 30MaoLOIHgbemL Jgd30-
900 Lb3zOEOLLZVBVOMO® bEYOL. BMEIH gL dMOL 3B MEY6HYMO (308: LY-
LbboL doGoMmOEO MOBbOL 30g: 0.07%-0L OZOLGEYOOL BOBoMIn), DMaFI® 30
30gdLoMgdYMO.

dLFIMMOOEOL ZOBMIOBOGDg 03390900, GMT OJYBOMMIOIMOO 30093
9goHombgm LOFOO® BaLGOOZOL BOBoMT0 FOBMBIIOTMMOOL FOEVOLYOZO. 3oO-
6mbJ0 06 J@OH™ 3MBZOHIHYMO® JOO doboLOBMZOHML 0L doHromOEO 30do-
OOYMd960, HOLOE 030 FMO(3O3L, O6 LOYOOME VAMMIdYM 0gboL O M-

23 ob. odoemobol bssdgmopem Lobodotmmml LoBmgommagm Logdgms 3semodelb bogdg [126/3112-14
3oo6ygghoemgds, 24 mgbgé@)@o, 2015 Bgemo, 3.
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(3999 3oL EOJFIHML 3oOBY3IHOTYO0L 3079Jdgo0L MBIMIHIMO® 03
LO®YIZEYO0L HOTMBOMZOMN, GOLYOE obmba LOFOGMMm BaLMogoL (3690030
3mobLbIMOEY, 30aMOa 03 BMMIOL VTMMYdY Bd33qd0060 096900 O FOYIO-
GHOMYdgmMO, GOEaOb LOFOGOM®M BabMH0aoL 0xbEM®30b0 (36900 JOME30M0O ©O-
933030 9990600300 LOYGOOTMGOHOLM OGOOOHTVIJO0L 0LYMO FOOBY39HOTNY-
0900L 36MOOLY O dOLEGYMYOOHY JoMOHob MmJdoL Jgdmbzn39d30, HMATYO0(3
939460Lm30L B0YWYOgE0O. LOFOOMO dMBOTBEYI LOZOMbOL doOBRYLZ0VBOE
390L603mMO O 3O MOMITNL OEOIMAL 3doL dMJINJGOd, MOIOL LOJOOM39MM-
30, 08 3gmbom, 3MmOgdH0g3o LOZddME d6oo O LPLAHNY. MY FO30MZOMOLBO-
6900 LLZO J39460L TOadOMOMYdL, LOLOTOIGOMMML F0gH ZObOLOBMZMO LOFO-
6Hm BabdogolL (ordre public) momgaoL P6039HLOMIYOH0 EIROBOE0O. L,LOFOOM
BoLG0g0 BOMIMOEaYoL Yyzgmo LELYMIBOBRMLO O LOGOMOIMGOLM MG FO-
Bbodogoomo (extra-national community) 93m6m303360, LodoOOMydcEH0gz0, dm-
GHOMIYM0, 3MMOHh03um0, HIMmM0g303M0 O LAOGFOOMIYOHO BWIYO6EOTYoHIMH0 LEHO-
BOMHYO0L 9OHOMOMOMOOL?.“

©Jbda3bo

LOJOOM3geMMIn  dMmE™m  dWMBMIYIMAL  dobdogmmoodn  OMLYdHMO
36M0gdHo30Ld O PYOIMO30 MHg3Mg6EOE00L FHAa™M3 F0MYOYMId dbOMIO
306mB3Y, LOLOTOGOMMML ZMBHGMMOL LOHMOOE dboMo BaLo OB FL: Lo-
LOBOOMMML 30930 LOVGOOHGVFM OOBY39gH0gdaL LOLEMGOL F93mMmB3Y-
0030 Hho®g30L BOGFMYO0 O F9LOAIMYOIMMOL. MVOE FMOZOMNY, OMBOTLYIO
0mJdogadd 3boMmaL JBmgooL 0 dSOHMIY3L, bagmobmd 3030GHMML dMdO®H-
070 O 3obobomMmL O30 LOLOTOGOMMML d0g® domomgdyemo 9608369000
3VmM30emMoLBNBYOOm.

00 90399, 306MBIYOMMOO LOZFOME EOb3gBOMNY, 9.0 LOZObMbIYO-
MM 00H0 FMBuLENZxdYMNL. VIFIOOE LObYMIBORBML, LOLOTOGME™ by-
mMobLYRBRMIGOOL O MOZOM 08 330MORBROEOIYMH0 bobOL OLIdGMYdVY Logodm,
G®IMYo03 3OME9LOL OGBdOH®IYOO® FMOODBEJ0006. LOdOGdOHGOFM 0BLHODY-
HoL 3M3YMOGOBOE0O OHMIMEO( LOZOOMBIYOMM, dLY3] 3GOIHOIIMO ©O
LOYOMOTMGOOLM ZYMbom, FMOBOEOZL O390L MMaM®E J39YyboL Togbom,
00939 LOYO®OTMGOLM FOLADHOOOD.

0330 ygogm0d 89040600 oo gmadhHO™MbYmo Jugmmo, Loog LoLbhgdo-
H0od9dmo 096900 Y39mo LOOGMdINHGOFM LOJI]. geMadHO™MBIYMO BoMIMYdO
@0 doo Jugmo bgemL JgyBymoL LOgOO™® LEHOHOLHOZOL HOTMYOTN09dOL,
O3 ML 06 goag30ohb0d. OMHOOHE®HO0 JTOIM TZOEMO® FOZMBHOMMEOYO00D

24 Choi S., Symposium Issue, The Interaction Between National Courts and International Tribunal,
Note, Judicial Enforcement of Arbitration Awards Under The ICSID and New York Conventions,
New York University Journal of International Law and Politics, (Fall 1995-Winter 1996), 18, 8ooo-
mabn@oo Bobm qpoBoéOoob 6936830 booébo@éoﬂm 8"@"68300"@8&’[’ Bﬁmbobo o oq:bénq;gbo-
89 36md0Lo @O dmLGMgIsdg 960l 01ddal boagydgemgdo boystrm Sgbéoamos 3030609300, 36rd
obgemgeonobo 80, o300 dohmbadgaemal LboBotmemmol obbhodyho, (vdoemabo, 2013), 132.
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900300 3magdLOLY MY LBZO LOZOBMBIHIM™M POOMZ93900L 3YMLOM O LO-
LOTOOOMML FbGHOEOL OOHOOHEGOIYOOL dLAMO B3O FMBOHMGNBa0 dMO®
0d6900 bodobOm.

LOOGOOHBOFM FOOBY39H0MYd9d0L do7ygddgdob gOHM-9M M0 JoGHOMOEO
0099%0 0GHOOHO MO OOO3OMWBILOMBOMOBT0 06 F039HIMYdYMO FOOBY39(HO-
mM9d9000. 03039 3O3MIOOHIMOO doagMdgmMm@dY, 30Mg 0LOBO 06 3OLEOYO00D
003000600 EOMZOL 3OMWBILOMBOMMYO0, OGO 096900006 30339 IMYOTMYO0 O
MO30® 0MO0HMOFOL gob630MOMgdOLMZOL 06 NBMY6Hd6.

@MALEWIMO0m, FMOZOM F0HOBL BOGOIMOAGOL, HM3T VGOOHEOF0 JBRO™
b30MO godmnyngbgdom@aL 30869L 039030, o0dDOGEOML 3oL 0TGN bO MY,
@0 0L 0LY39 3obEaL LOYMBOEFLMZMYOM, FE0Mg O 306MHM 3G MBOMAL 396o-
®H39MO 39000 3oOByY39hoL 394o60030(3. 08 Y39mmOBHOL 30LOMBY30@, OY-
309090 LObYEMABOBRML dENOgHH0 630, HOMO LOOGdODHE®OZM 0BLHODHYMHDO
MoOHLYYMO VIO O0303ML. LObgMABoBM O dGdOHGOFO OGO JOOO 0Y-
3696 3mbz3ycmabho dboMgg00, 0LOBO LOGGMM LOFIgL YOO YaLObYMJOMEDBIH.

ym39m039 590momb03675moob godmamobodmy o JOOHmymo MYoemm-
00L gom3omMOLBOBYOOm, OYBFOENYOGE0d 3J0JabOL OEOOHOMO FOMOMO LO-
330M0x03030m LAHVBEOGOHO, FMbEOaL LOLHYTOHOYHO® TOMO FOOIDOEY-
00, HOBMYOMOdgL LOLOBOO MM 3EOIH030 OO 30I3 JBO™M EOObZmBEML
LOZOBMBAHOM ™M dODBO. 03 MMBOLANY0500L FOHOoMadaLY O LobgmdBoywmL
0bOOOgHMHoL BMBHY ZodOOYOO OGOOHGOFO0LOT0 BEO MBS O FOMO M-
3PMOHMO.

006M0MBMIBNY:

1. ,0000h6m070L0 JgLobgd® LOJOOMZgM™ML  3ObmMb6o. https://www.
matsne.gov.ge

2. 1958 - 33b™mgM0o LOOGOOHTOFM FOOBY39HOMI0900L FEMdOLO
@0 0LEYMgd0L gLobgd boy omMm® 3oL 3MB396(300.
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RECOGNITION AND ENFORCEMENT

OF ARBITRATION AWARD PROBLEMS OF
REGULATION INGEORGIAN LAW AND
COMPARED OF THE

1958 NEWYORK CONVENTION

(comparative-legal analysis)

Ia Mokia

llia state university the degree of Master’s of Law, Lawyer

KEY WORDS: Arbitration, Public order, The advantage

RESUME

Judiciary in Georgia is overloaded by discussing civil disputes, especially dis-
putes concerning economic matters. Correspondingly, it is necessary to reach the
high level of international standards, such as establishment of the Alternative Dis-
pute Resolution - Arbitration, which is significant and integral part of the economic
development. That will make a great contribution to the progress of the country.
The thesis deals with the issue of determining to what extent does the government
intervene in a court of arbitration with readrd to recognition and enforcement. The
paper defines problems of regulatory issues in the Georgian legislation. Thus, there
will be used comparative research method. Specifically, the law of Georgian on “Ar-
bitration” will be compared to the 1958 New York Convention. The main goal of the
work is to introduce the advantages of arbitration, consider key issues - public or-
der, adversarial principle and reduction of the amount of the penalty. The relevance
of the mentioned issue has been conditioned by the legislative amendments and
homogeneous approaches made by the court. There is not established common
judicial practice in Georgia, hence, it does not operate in the country.
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ICCA’'S Guide to the interpretation of the 1958 New York convention:
A handbook for Judges 38. (In Georgian)

1958 — Convention on the Recognition and Enforcement of Foreign
Arbitral Awards — the “New York” Convention. Article 1 (1). (In English)
Tsersvadze G. International Arbitration, Tbilisi. 2012. 652 (In Georgian)

. Japaridze s. Interrelations between the unnulment of the arbitral award

and the refusal of recognition and enforcement of the arbitral award.
Alternative Dispute Resolution. Yearbook, 2013. 213 (In Georgian)
Japaridze s. Interrelations between the unnulment of the arbitral award
and the refusal of recognition and enforcement of the arbitral award.
Alternative Dispute Resolution. Yearbook, 2013. 216 (In Georgian)
1958 — Convention on the Recognition and Enforcement of Foreign
Arbitral Awards — the “New York” Convention. Article | (2). (In English)
Law of Georgia on Arbitration. Article 6 (2). (In Georgian)

Law of Georgia on Arbitration. Article 44. (In Georgian)

1958 — Convention on the Recognition and Enforcement of Foreign
Arbitral Awards — the “New York” Convention. Article Ill. (In English)
Kaufmann-Kohler, Gabrielle; Schultz Thomas, Online dispute
resolution, Challenges for contemporary Jusitce, International
arbitration law library, Kluwer law international 2004, 217. Indicated:
Tsersvadze G. International Arbitration, Thilisi. 2012. 658. (In Georgian)
1958 — Convention on the Recognition and Enforcement of Foreign
Arbitral Awards — the “New York” Convention. Article Ill. (In English)
A.Redfern and M. Hunter, 1999, 135; Professor Michael Pryles,
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2013 vyear, see. http://library.court.ge/judgements/4012015-01-30.pdf
(last accessed 05.07.2015). (In Georgian)

21. Tsersvadze G. International Arbitration, Tbilisi. 2012. 435. (In Georgian)

22. Kurkela, S. Matti, Due Process in international commercial arbitration,
Hannes Snellman, Oceana Publications Inc. 2005, 12. Indicated:
Tsersvadze G. International Arbitration, Thilisi. 2012. 435. (In Georgian)

23. Thilisi Court of Appeals. Chamber of Civil Cases. Case Ne26/3112-14, 24
February, 2015 year, 3. (In Georgian)

24. Choi S., Symposium Issue, The Interaction Between National Courts and
International Tribunal, Note, Judicial Enforcement of Arbitration Awards
Under The ICSID and New York Conventions, New York University
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Jd®o3 603030330 IBLIdIoNL 3IAIBS
0)5305300Mm3IL() 3aLO3INOOL 33IMRNL
03200, 3JMN2BNB6LOLOIGIBOL
3MNBBN3NL LOB36 0)J (N63RS3NM3ITVA()
dabd3JMMNL N6OIGALAL JBIT3ITPIMBS

(Lobedstrmngmml 3mbzbghnmo goofy3ghomadols
aobbogmzols dogomomBdy)

930h960bg moxoho

939hatM0bg mogyuho
bodotmorcmob comghmo, 9atm3ob 160396bodhgnolb 36900

bOd306dM LOMI3JBN: 3gmomLObOLOgHo 893d960, 03MMYJO,
LOFOOH™M GYaLbHEO

ddba3am0

39000mbLOBbEOLOGG0 F9gddgboLy O MOZO30M39emo FgLOZYMEOL 0bhg-
®HabMO 3MBZYM®IBE0d  OIJHPOMIPGOHO LOZOMbOO, MOLOE FMBIMOL dLY3g oL
BOIHoE, O™ dMBodbgmo LOJOOMZIMML LOZMBHOHYGFOM LOLOIOIO MM
306bomzolL LEZOVBoE 30 0Ym, MOLMOL EO30330MYd0MOE F0MIOIIMO 0ym LOO-
B(H9®aLM O 3MI3GHIOHYH0 FOODOBY39H0MdS!, MIYI(EO YOO 0MN60T6ML,
M3 307b90300 0300, 0L SOMIMYTOH030, BOE I30330MEHdO 39MoLObOO-
LOgM0 J90dgboLY O MOZ3EO30MH39(M0 FgLIYNGOL 0BHIGILMO 3MBIYPMIB30-
0L 3oOBY39hHoL, IMMNOOLOE 396 0760 FMbLOEOMO O PMHTOY OHYOMHONO.

LOJOOMZIEN ML LOLOFIGOMNMYOT0 gobLobomzagm LOZOMbMOL V3O330-
9000 YoM O30 O30 3030BOGHGMOL, MIYFEO LHOHOOL BOGHFIMHOT0 OMIJOYM
0960 ghHm0 3Mb3mgHymmo LG, HMTgMOE J99bgdd MOZEO30M3gmm0 39Lo-
3906000 O 3900LObEOLOYEO 03MMYZOEOOL 0b6HIOHJLMO 3MB3GYbE0OL.
LOJ3g LOOBHYGGLMO 03 3gmbom, H™MA 30MHZ9M0 O FgME®g 0BLAHVBEOL LOLO-
30OMMMYd3d gobbbz03907Mm0 oOBY39(H0mMHd9d900 doomalL. gLOOOTNLO®

1 Lagotroggammb b 3mblodyizem bobsdstommmml 3emgbndol 2017 Bemol 17 cghm8déel goobygg-
hoemgds N3/4/550 Logotraggemml 8mdoamsdg bmwot gomo bogstmgganml 3s6emo8qbhol Boboo-
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LAHOHOOL BOBOBNY 3MBIGYHYMO LOJFOL FOFOMOMBY 3MBZYIMHI6E00L gobbom-
30 LOLOTOOOMML 3MB3IGYDHIMO oEOBY39HOgdOL VB6OMODOLO O 3MAg-
BHoMoL 3MbhgdLhdo.

LOZOMbo EAOL F93Y3BONMOE, 3gmombLNbOLOgEH 0 Jgddgbol LHODHILO
3600 303ME9mMEAL M7 06O 08 Jgdmbz930dg, MHMEaLYOE LOGdg 8gagbgdo OGO
389d9060L, 06039 03MMY300 OHZ0OHMZOL O GO HMEL dLOYMIOL dgLo-
3300M9, 08 J90mb393030, MI30 3oL 65d0L LOBOBOOMBOIFMED, MOMIOMYHOQ
©@O0M9a30LAHEG0MO YJIMH O30 603M0 VLOMTO FgLOZYMNE®HT O F93I3 03MMIIZOM
@OM30MHMO O 03039 @OML 03MMYZOMHIOL 08 T@WOGHoL 3030O® Zgomombo-
6oL EOIMI0IOYIMYOO 3JMBOOM O OO 0EMEBH6, MM 37LOIITNGY
0OMMOMNIYM0 gdom aym H9a0LbhGoMYdYMO.

LOLBM®BY EAOL MG FboMOL MOMIIoL MObVdIGDO 0B gLO. gt Tbo-
LYY F9LZIYMEY, OHMIMOLMZ0LOE YIGO30 Bo3MO dOBLOIYNGYOYI MOMg-
09m9d0L BOHIMOanoL O FgME Y 3LOGHLOO 3MMYZOM0, OMIGITV(E VOO
®ObboL LOBOEZMMO VMO MO BOZMO 03MMYZO!.

93096069 moxzoho

1. bAJA0L d3uMABMABGIB0O

dmLOGhgmg 0bM3EO BOLYOMOOL byMBx3HYMadoLd O 03MmmMY30L
bomdg3MHmadoL dOMOMO® 6MOOL, dM3dLYbgd 2016 BemoL 22 6MYAdYO®U,
LMBLYG 9bodY EOOTBOO Yodn FOBEMONMMOY, HMIJMOE JOOMIYMOEODL
LY gbOdY MO®FIV60m EVVIMBIYO060 BMHOGOYMO®. T0BOMOOETMOOM
39LO37mMEmY 3oL V605490 MO30LO LOIZYJMGGOOL, JAGO30 JMBdOL gob3oMazolL
IBRMHYSGO3MLOMYdOL, FIM3LYbYd 2016 Banob 22 BMYIdYGL FMLOMHYMML Lo-
bgmmom gooxeym®3d 6oLYOEMOOL bymMIg3MYmgdd O 03 bgmIg3gmgool
LOXYJIZeMBg AM(393YMO JYIMO30 JMBYdY LOFOO®M GYaLH®T0 LOZYMOE LO-
bgamdg ©o0®ga0LHGOMO.

2016 Bmob 26 6MyddgmL 3M30LYLYT LOOM LOEbMaMYogmo Lobemo Lo-
bmHodm doghmdo 33L-L EOGOHYIHMOMODL FOTMGMHIGdYIMO 3O MO IYJ300L B g-
0M0BO300L bgmMmIg3Bryemadol OMLYdYMO OO YOYIYooL 76000 EMOGOL
10GY639mymxiob 30H60m 03MMY300 EOHZOOMO Yormdo OM3Y396MmadolL go-
9mynbgd0m 3000m3O doLLOZY LOZYINGYOOE GYOLHGOMYdIMO MO
396030 JMmbgdo (LOEbM3Mgdgemo Loba).

2017 Bemob 31 3o0LL AM3oLYby MO0 0960 OABVTOZgE FMLOGHYMOL
Jmb9d0L Yoemdo 30m0mM9d0LOMIZOL O YOMdO O M3YIN0HO0L OIDOYOO-gOTMm-
496900L g3dom MOMMOmMM®O0L EO6TOYMOL HOYBOT0, HOLMZOLOE FOL B0gLOFO
8 Banom 0030LYBRIYO0L OM339MO. 3obOHYH6T0 FMOMYOYIN0O M3 36 dMOOMO
@OB0TOIMOL HOMYDBO O MO30 EVIBVTOZID (36M BOOOEo0 dGOMEYOOT0.

AmLOGRYMOL gobdoGHHgo0m 2017 BEnob 24 006306V, 3OT00 HMEILOE 9O
3093 06 0ym gobymo bgmdgzHgmgdom 3om30moLBN6gdYMmO 15 EMOObo
30OHMboMagdoL 30O, BMHO®OYLAd oLEO LOOOLEGHMGOM BIOEIMO, OHM-
3903 0m30mMoLB0BYOEO FMLOGARGEOL JmbgdoL LOGYOMOdBOFOME 30J(39-
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300, 308603 LOZOIMJINgOIM MGMFOBMIGOOL EOHMYMO HOGMY30L godm 396 dmby-
bo doLo SOLG-YMLO.

0OMEOM3d 3M3oLYb3 LOE®HYMO 36M. FgMEg FM30LYbY3 J3L-3, LOGHYEOM
0 (36M @O 300H60Y, HM3 LOGHgEO JLOWYIZIN™M 0YM, GOEFOOOE 03MmMY30L
boMI93MHPmagdd FOBPMEIOIMO 0Ym 3OBMBIMIGON™MO0L FMMLMI3BOMO ©O-
(3300 ©O 30LM30L OO aym 36MO0O, HMI 30639mM3d FM3OLYLYT LOIYHEYOIOL
IBENYOO PIMHO3 603MdY FMO3MI3O MOMEMOMIY®0 3dD0m. 3060006 LOFOIO ™M Y-
9LEHGT0 GH3MLHGOMGOYMO 0YM 39LOZYNOIOD O OVMOBOOMN LOXYIZgMO OO
0MLAYdMBEY V3 BOGHT0 9830L T9HOBOLOMZ0L. FgLOdOBOLO® 30600V 3O MOYT-
(300 @OMIYMOE 0560 J0BMOYdYMO, bmemm 3OHMOYJ300L MOBbO 06 0460 06O-
BOIYOYOIMO, O 03MmMY30L bgemTg3MYmadoLOE FOPZ0MO 30O, TOL YJBIYdO
3Jmbo 3MHMbM30 03MMH300 EOH30OHMIYMO 603MOL BYOTODO(300.

0m3oLybg HOGMIYMmO oym dLY3g BMHOGOOHLO, OMIGMIOE o6V (HO
6HM3 03MmmM7x30L bgamIg3OIMY00 OBRMMHIJOYMO 0ym 30bmbL JgLodd30LO,
O3Od60E 030 dMgangoO MYaLAHGOL HOBOBHG MO OO FMP3gEo 3G Y-
99033000 JgLOOOBOLOE, OMIMOL dobgz0m, HgaLHEGOL HOBOBYGHgdOL d0do-
MHm 3mJdoggdL ghymoH™mo0LY O LOLGYMOL 3MYHYTR (0%

930h960bg moxoho

2. 30mM33M0 06LOIBBOOL bAbAdIMOICIML
8000693300 Jda @I 3MMO03980

306390 06LAHOBEOOL LOLOFOGOMMM®MAT LOGAYIO OOZFOYMBROML, LOLODO-
oMM J306H390maL ymamobo, ©ogyebm LOJoOM39MML 3MbLAHOHYE0OL 21-9
99bemL. LOLOBOGOMMMA ZOBAVOHO, M FMLOGHYIMGL dEOLEOGML FOJYE0O do-
BEOMOOMMOO 3MM39em0 3M30LYLOL LObMDdY O BOLYOE®OOL bymTg3EYmmgdo
©OJOPI00 35LOZINGOL BOOL FOTAMIZMMYBOL FOMHTg, TgLOdOINLOE, 2016 Benob
22 6M9309ML EOYOYO BOLYOMBOL by 3EHYMMEO POYOYM0O LOOM BOL-
4oomdobL bymdgztynmgdob @ogdol 3magdhoLOM30L BOAZ0MO FgLOIYNEGOL
3bcH0ob 6700L dodM3MAbOL oMdg. Lobgdg 06 OGMOL FMLOGHYEOL Bgdd M-
3oLyboLOM30L BoLO Lobgmom 3MJBgEYOOL YBREG0L F0B0G9g00LO O 3YMIBOO
396030 603m0L goLbzoLYdOL MOMOOBY, BOE BOGMIMOOaIoL F0BOMOOMMIOL O
LOOZM OMNEgdOL YJdMO30 BOZMOL BOLYOMOOL byMTY3BYHOOL dOMOENO®
(36Md0L LOGYJ3gmML. dLY39 03MMYIO BOOHIMOEOL FMMbM360L YOG YO39IMYm-
@™ML LOTYONYOOL O 03MMYZOL LOROHO YOO BOGIMOEIoEIL 03 306l Lo-
330069000, 30633 0300 30MMOIOIMYO0L LGP LS. LOLOTOGMEMMA 300H6NY,
M3 LOOM JMBYOOdY BOLYOOMOOL bNTH3BYMYOOL dOMOMOE (BFOMOOM OM-
03900 306306090 F3OZMIOMIMOY, COYHZ0GMOZ, 03MMHYZ0LOZOD MOZOLYTBOM
0am30MgmM0O0d0. 0LYZg OOYJd BMHOGOYLOL F0g» O3990 LOOMLEGYMHOM

BIOEIMO ©O 30L LOGYJ39mMBY EOBYJOYMO LOSMLEYMGOIM BOOIMYOSS.

2 odoemobol bagsmogm bobsdotommmmb boBmgoamadm Logdgms 3mamggool 2017 Bemal 30 bemgdaols
N 2/15811-17 gocosbygghoemygde, g3- 4.
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3. 3ddMmI 06LOI6BOOL 3u0VBI3INNTJdI @I 3MO033B0

LOO3GOEOM LOLOTIGOMM™M 06 EOJMOBbAd 30M39tm™m 0bLAHVEE0OL Fo-
©O6Y39homgooL @ 300H60Y, B, HMA 0L ZOMYIMYdd, MHMA FgLOZYIMNG®IL 06
3v3mY3mMYb0od 6900 03MMY30L bgmMTg3MHMHd0L FoPJago0L MOMBOBY, 06 Bo-
GH3MOaq6L LOZFOG®OL LO®WYIZ9ML 03MMY30L bamTg3BYMHO0L dOMOMMO®
35Mm0LOM30L, 03MMY30L byeMT93OHIIGO0L BOMOMOE 306MOOL MOMOODY LO-
®Hhgmob  ©O3FOYMRBROMGO0LOM30L YOO EOANbEIL BOJHO 030L MOMdO-
B9 OGMI 03MMYZOMIO 0EMEOY, OMI ZMBHHO39bho 0O 0ym JIOHOZ30 JmbyooL
39LO371mMmY, OMA HobOBIMO LOEOZMO. dLHYZT LOO3YIMOE0M LOLOJOGINMA
0Mb0dbo, OHMI 30M39mm0 06LAHOOE00L FOOBY39HOMYo0m 06 0633930, H™MAI
9L BOIHO LOOMY, O OMHEF FMLOGHYMAL 06 FogbEod dMbNILGYMO BWOJhHo
LOEOME.

30MOHOT YIOHOMYOd goodobgomo 3oLBdY®, OHMT MOZOE goLOhozMdYIMO
30006Y39H0mgo0mOE OMOL EOEJIBOMMO 03MMY3OMHaL 3gmombobobogmMg-
00, Y330 LogomOgm LELOTOGH N M®MA 3M0HBNY, HM3 3MMH3OMOL 3gmembo-
60LOg®xo0L BOIJHo 396 FOEOBMBOEL JYdMo30 603MmOL TgLOZIJOMOL FM6-
LHOHIGOIO IBREYOOAMLOEYOOL. dMBOTYMO 06O ZoO0BOOMO LOO3HMOBFOM
LOLOBOO HMMA.

LOO3gMOEOM LOLOTOGO MMM EOYJYMOEOOM LOFIOMMOOL 3MH06(303LY O Mg-
9LAHG®OL JHYJOOMOoLO O LOLGYMOL 3MHYDYIBRE0OL. SOMOHOD O Fo0HOO-
60, 3mM39m0 0bLHObE0OL ALFYE MO, HMIMOL MObObIdEOE, ®gabHE®oL
3M9dY0xWE00 OOLYHOMOL FLOMME LOFOIO M GYaLH®T0 OMHYZ30LHGHOIIMO
608®30M0 JBMd0L 3030O®M, HOEAaOL 30mMO®HOd 300HB0Y, BMI gL o LO-
gOhmbgb d994060L LOIMGOMOJMm dMHPB30L LHOdOMIYOHMOOL, GOE 899d9bL
©O030LMYOEO MHYaLHE®OL AMBO(393900L BOF3NMMOOL JgamMB3Yo0L H30O ML,
o3 999dmgdgmo 09690M 0.

LOO3gIMOEOM LOLOTOO I MA dOMOT0 EOHM3ZO 03MMY30L b 3HYMY9-
00, GHoMOE 6060L BOIZ0M FgLOZYNOIL BOIJHMIG030® OOZoLGS 76 000
@MMOMOL OObEO 03MMY3OMaL LOELOMZgOT M.

93096069 moxzoho

3Ma3ab0om0

LObYBYO MG gOMBVBIMOLOZOD OBLLZO39dIMO FOOBY3gHOTYdL. Bo-
6008©9Y00MmY 3oOBYy39Homadomo 3603369mmdd Jgbodmmgdgmod Jgx3oLEL
HOdMOYb03Yy dLBggHom:

©030 9b900 39hoE 8603369(mMmM306 LOZOMbLL, LOLBM®d) 3oL MG dbo-
6oL HOMIJFoL MOBVdOGO 0bHGgLO. 9Bm FbOMYLOO MOZ3EO30MHZ9M0 3LO-
39069, HMIMoLMZOLOE YIOO30 BO3MO ZOBLOZYM®YOPM™ MOMYIYIHOOL
BOMHAIMOanbL O FgMmmy 3bOGMYLOY 03MMYZOE0, HMTIJMIVE OO MOBbbOL

4 d0emolol bosdgemogom LoboBotmemlb 2019 Bemol 15 93Gomol gocobygghoamgds N2b/298-18.
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LOBOBZIM MO OHZO MO BOZMO O3MMYZOM.

96H®MoL 3bM03 LOZYIMHG®JOOL JBMIdO EOBEIMOO LOJOOMZGMM™ML 3MBLEHO-
HIEo0L 21-9 FYoMOm O OMH03Jd0, OHMIMOMOB JFJN3I0JINYMBROOS LO-
3906M900L bgmTgrbg0emmMd0OL LMEFOOMIYMHO BYOJE0V, J6O HOOMZOMML LO-
F060m BaLMogoL EVIMM393 30MH03900Q.

0gmMgL dbMog LOJOO®M3gmMML Lodmgomogm 3mgdLoL (d90Ea™ado
-bLbg) 185-9 FYbMOL MOBOLIOE, F93d9b0L 0B6HYMGLYO0OD FOIMIOBOMY, o-
aLb3oLYdgMO 0MZMHdO FgLOZINGDGEO MY3Z0 030 SLAMO® OHOL MHgaoLHBH M-
09m0 MoqLbH®T0, oMY 00 J9Mb393900LO, MO Jgddgbdd oMY, HMAI
303LbgaLydgEMO OO 0ym 3gLOZYNGY. (OOHOIMBLAHNMIEIGDO® 0J6d 36Mdoma
185-9 39bamobL 0L BMG®3OHOYMO JobdO®LO, HMIMOL MOBOLIVO(3, ,a03Lb30-
LYOgIMO 0M3MYOd 39LOZYIMGYE, MY 030 dLYMOE dGMOL MHyaoLHBMHYdYIO
LOFOO M MYgLHE®T0, 08 Jgdmb3930d0, HMEILOE ®gaLH®OL HOBOBYGHOL Bo-
600MIAI3 d9Hobom0d LEHKOZOMO O gL BOJho J93d900LOMZ0L BMdAMNY).

3obLbobomgagm F9dmbzgzodo LOO3HMOEOM  LOLOFOOIMMI J93d9boE
ROM3OMO 03MMYZOM0(3 O FMEYTIYMO BMGHTO 3oOOZ3MHEIMO dLH3T 03MMHY30L
3900bg930%93. ®PdEY 3x0IOMd LODHYOEOOL 33moL oL @Wogho, MGM3 Logdy
90900 39000MLOBEOLOYE 03MMYZOOL O OGO YJdGH O30 BogmoL 3gmombObEO-
Loyt J93d9oL.

30LOM3OMOLBNBYOYMNO 0L @WOIHo@E, GM®M3 3M3dLYLbY, GMIGMIOE MoO-
OMMoMIYOH0 gdom gobobmME0gmo Jd&mHoz30 603m0L GYaoLAH®OE0d O 03Mm-
™930L JBRYO0m EOHIOOMO OMOOMGOL dGOOML O 03YmE®Wodd LOLFYMO-
oLGOYMGO0L EOBYLYOYIYOOT0. TgLOdOTOLOE VIO BOOBO(E TO6 YOO
0000BMOPOML. MY OAMIOBOMHY 0J0OL, HM3 FOL F0gLOFO MOZ30LYB M-
00L 0M339MO 7 BEMOL 30OM, 03 HOOBOL VBODMPYGYOOL Logombo 99439398 VL.

030LMOL OGHEF 9O ®O 0bLEHOBENOL LOLOOGINM LOGOHOME 06 ALEHIMOL
00 }OJHdY, OGMI 306EMOOEMMBY, OHMIJMOE ZOBRMEIJOIPMMO 0Yym MO0MNJMLEOO
LOLMAbgMOL BMHOGHOIPLOL B0HE, OYM Yoo, OG 0YMm JOBMBIYOIMMONM O-
©a960mo BgLoo MyaOMOdYdYMN°.

390L00030LOE LOFOOHM GgaLH®T0 yomdo F0bEMO0MMOOL LO®WYJIZ3gmmdY
306bm®(309M90oYm0 H30LHGOE0V, 0YM MY OGO JBMHOS3MLOMO 30HOL 3o-
LPLOLBZYOMMOOL EOZNLGGOOLOMZOL LOWRYIZ9gM0 obbaomymMo oOBY39hH0-
Y0900 Ob 0O 0339M900.

00 390mb393080 My30 03MMY30L bgmmIg3GImMgod EOMHYdO doModo, Mo-
300300390m 39LO3YNMYL, B MM 300HBY3d dLYZH BOIZ0 FgLOIYM-
9@, GOEaddb BOLYOOMOOL byMTg3MYMYdO dOMOMOE® 300hbNd ME039 0b-
LAHOBEOOL LOLOAIOMMMMA, dMYBI3L 03MMY30L MOBbAL (76000 EMENOMOUL)
000BMOYMY00, ®OE 3B0IOMO 960600MBEIYaIdd LOJMJomodm MmaJLom
0M00MHYOIYM™ O 3obAH30390IM™M 39MomLOBEOLOYMYO0LE 3H06(303L.

930h960bg moxoho

5 Logotroggammb 306mbo ,bodmgoemogm oghgdel 3gbobgd”, 8.3-,em",3"
6 Lb3 3. 8;
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ACQUISITIVE PRESCRIPTION OF
IMMOVABLE THINGS, WITHOUT
PRIMER OWNER, GOOD FAITH OR
IGNORING RIGHTS OF PRIMER OWNER
(Review on the basis of court decisions)

Ekaterine Lapachi
PH.D. Affiliated professor of European University

KEY WORDS: Acquirer in Good Faith, Mortgage, Public registry

RESUME

Collision of primer owners’ interests and the interest of Acquirer in Good Faith is
one of the mostimportant problem in modern civil law. This issue was also discussing
by constitutional court of Georgia. Constitutional court has made a very essential
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and important decision about this problematic issue.” Despite this, above mentioned
problem was not totally solved by constitutional court.

This research includes full analyze and review on above mentioned problem
(Primer owners interest vs the interest of Acquirer in Good Faith) with the perspective
of one famous case. This case is much more interesting because first instanton
court and appeal court has solved the case totally differently. So, main aim of our
research is to analyze court position.

Main pointis: The status of Acquirer in Good Faith should be used also in mortgage
or not and what kind of role does the owner has when property is registered without
his/her permission, by fraud. Acquisitive Prescription of Immovable Things, without
primer owner and defending principle of good faith finally will cause totally ignoring
owners’ interest,

930h960bg moxoho
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