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MEASURING UP THE CURRENT
POSTURE OF PRISONS

INTHE COUNTRY OF GEORGIA
VIS-AVIS PRISONS IN THE
UNITED STATES AND MORE
PARTICULARLY INTHE STATE
OF FLORIDA

Mark Speiser
Federal Judge of Florida State (USA)

KEY WORDS: Court, Population, Penalty

| have served as an elected Circuit Court Judge in Fort Lauderdale,
Broward County, Florida for the past 36 years. This region is the second
largest residential area in the state with a population of 1.6 million peo-
ple and is known as the 17th Judicial Circuit. For a number of years |
have been assigned to the Criminal Felony Division presiding over felony
cases meaning that if the accused is convicted following a jury trial, | am
empowered to either place the defendant on probation, community con-
trol (house arrest), or alternatively sentence the defendant to prison for
a term in excess of one year up to life. In certain instances, if the defen-
dant is convicted of capital first degree murder | can impose a sentence
of either life in prison or death. Florida is one of 35 states in the United
States that permits imposition of the death penalty. Florida has the third
largest prison population (approximately 100,000 inmates) in the United
States and the judicial circuit where | preside annually sends the second
largest number of prisoners to state prison. Needless to say the region
where | preside as a judge experiences a very high crime rate.

After serving as a criminal judge for several years and having sen-
tenced a large number of convicted felons to state prison | encountered
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a personal epiphany (a sudden and striking real-
ization) that for a significant period of time | have
been depriving people of their liberty without hav-
ing any personal insight as to what imprisonment
really entailed, what risks and perils inmates
encountered and whether prison life offered any
future hope for salvation or rehabilitation. | ar-
ranged for tours for myself and other judges to
visit and observe a wide spectrum of detention
facilities under the control of the Florida Depart-
ment of Corrections ranging from classification,
intake and reception centers through which all
inmates sentenced to prison must matriculate, to
prisoner work camps, work release centers, min-
imum, medium and maximum prisons, and the
two prisons that house death row inmates and
the execution chamber.

This undertaking was unquestionably an
eye-opening experience, walking among and
talking to the inmates, viewing their cells, dining
halls and working factories within the prisons as
well as interacting with the correction officers
and administrative staff that oversee the detain-
ees. Prison life in Florida is no easy challenge
and should be avoided at all cost. The deterrent
value these visits can provide would undoubted-
ly leave an overwhelming and an invaluable im-
pression upon any juvenile or adult teetering on
the brink of criminality.

There is substantial truth to the maxim that
“seeing is believing”! In many instances tough,
lengthy sentences are clearly mandated and ab-
solutely necessary for habitual, violent, recidivist
offenders lacking any hope for salvation. How-
ever in the majority of criminal cases judges have
discretion or leeway in their sentencing decisions
when mandatory minimum sentences are not re-
quired to be imposed. Prison tours where judges
can experience the climate and conditions exist-
ing in a penal institution may serve to temper
what many civil rights activists characterize as
“pblind sentencing” by judges. In essence seeing
firsthand what the loss of liberty and freedom of
movement entails and the depressing and de-
grading culture that defines prison life might gen-
erate more enlightened sentencing by judges no
matter what country or jurisdiction they serve.

In my many years of teaching at law schools
and lecturing to lawyers overseas, primarily in
former Soviet block countries, | have sought
out opportunities to visit and experience prison
conditions in foreign environments. | have seen
prisons in Russia, Ukraine, Lithuania, Israel and
Georgia. The balance of this article will focus
upon similarities and differences between pris-
ons in Georgia and the State of Florida. At the
behest of the European University School of
Law, the Georgia Ministry of Corrections and
Probation arranged for me to visit two separate
prisons, one for female inmates and the other
a medium custody male detention facility in the
Rustavi region, and another institution for men in
Thilisi that also had a medical facility to treat both
convicted and accused defendants.

According to a recent publication, there are
currently 15 penal institutions in Georgia with a
current inmate population of approximately 9,451
inmates. 97.1% are male and 2.9% are female.’
By comparison the State of Florida alone has ap-
proximately 100,000 inmates in its 148 correc-
tional facilities. 93% of the inmates were male
and 7% were female. 49% of the male inmates
were black, 38% white, 13% were Hispanic and
under 1% were other non-Hispanics. 64% of the
female inmates were white, 30% black, 5% were
Hispanic and under 1% were other non-Hispan-
ics.?

Unquestionably, serving prison time is a very
daunting and harrowing experience no matter
what state in the United States or what coun-
try in the world one is incarcerated. In Georgia
noteworthy systematic prison concerns that have
been targeted by human rights groups are phys-
ical mistreatment and abuse of inmates by pris-
on staff’. Poor inmate healthcare for prisoners

1 GEORGIA/WORLD PRISON BRIEF, http://www.
prisonstudies.org/country/georgia

2 FLORIDA DEPARTMENT OF CORRECTIONS,
QUICK FACTS ABOUT THE FLORIDA DEPART-
MENT OF CORRECTIONS, REVISED DECEM-
BER, 2017, http://www.dc.state.fl.us/oth/quickfacts.
html THE COLOR JUSTICE: RACIAL AND ETH-
NIC DISPARITY IN STATE PRISONS, JUNE 12,
2016, ASHLEY NELLIS, Ph.D. http://www.sentenc-
ingproject.org/publications/color-of-jusitice-racial-
and-ethnic-disparity-in-state-prisons/

3 DESPITE PRISON REFORMS, ABUSES STILL
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reached such an alarming level that an author-
itative figure in the Georgian Orthodox Church
characterized the Country’s prisons as “a dan-
gerous breeding ground for tuberculosis”.*

However similar and additional criticisms of
the Georgia prison system are also frequently
lodged against Florida prisons as well. Prison
reformists and national and state prison accred-
iting and oversight boards oftentimes highlight
that significant reforms are essential in Florida
penal institutions as well. In 2017, 428 prisoners
died in Florida prisons. At least 145 were from
suspicious deaths such as inmate-on-inmate vio-
lence, excessive use of force by staff and lack of
appropriate health care. Florida prisoners have
oftentimes gone on strike to protest prison slav-
ery and the deplorable conditions they have to
endure.®

Georgia’s determined and praiseworthy effort
to gain access to the European Union has trig-
gered significant reforms and improvements in
the sphere of judicial independence and prison
infrastructure. In large measure this is a product
of the European Union providing Georgia with
several financing agreements to support these
reforms as well as the appointment of the former
European Commissioner For Human Rights as
an advisor to Georgia on these two issues that
the European Union deems necessary to ad-
dress before Georgia can become more aligned
with the European Union.®

Several immediately noticeable differences
exist concerning the inmate population compris-
ing the Georgia and Florida prisons that merit

COMMON IN GEORGIA, OCTOBER 20, 2014,
http://www.refworld.org/docid/5448fbc54.html

4 GEORGIA'S CRAMMED PRISONS, TEA TO-
PURIA, http://www.iwpr.net/global-voices/geor-
gias-crammed-prisons

5 RECORD NUMBER OF
FLORIDA LAST YEAR, SARAH BLASKY,
THE MIAMI HERALD, JANUARY 28, 2018
FLORIDA INMATES TO STRIKE AGAINST PRIS-
ON SLAVERY AND INHUMANE CONDITIONS ON
MARTIN LUTHER KING DAY, NEWSWEEK, U.S.
EDITION, CHANTAL DA SILVA. www.newsweek.
com/us-inmates-strike-against-prison

6 GEORGIA'S BUMPY TRANSITION: HOW THE EU
CAN HELP, JANA KOBZOUA, APRIL, 2013. EU-
ROPEAN COUNCIL ON FOREIGN RELATIONS
(ecfr.eu).

INMATES DIED IN

commentary. Significantly, there is a defined ab-
sence of racial, ethnic, cultural and religious di-
versity among the prisoners in the Georgia pris-
ons | visited. The overwhelmingly vast majority
of inmates were racially white, Georgian nation-
ality, religiously Orthodox and culturally Soviet.
Equally relevant is that the prison officers and
staff were almost exclusively of the same race,
ethnicity, culture and religion as the inmates they
guarded. This absence of diversity in the compo-
sition of the prison population in the Georgia pris-
ons undoubtedly reduces potential strife, conflict
and aggression between the inmates themselves
as well as the prisoners and the corrections per-
sonnel responsible for guarding them.

Aprison in and of itself is a social system with
its own cultural mores, norms and expectations
very much like society itself. In Florida, prisons
are imbued with fear, mistrust, high levels of
physical and verbal victimization and intimida-
tion, physical and emotional deprivation, bore-
dom, overcrowding and an intense lack of priva-
cy. With this backdrop, it is clear that although
diversification is a positive trait and character of
successful societies, in the context of a closed
and confined prison environment, the greater the
differences and diversification of both the inmate
population and corrections officers the more like-
ly conditions of conflict and disorder will prevail.”

Unlike the Georgia prisons where relative
tranquility is apparent, Florida prisons are a
marked contrast. Florida is the third largest state
prison system in the United States. In Florida
prisons racial, ethnic, religious and cultural differ-
ences exist on a large scale. In Florida, the ma-
jority of inmates are black followed in descending
order, by members of the White, Hispanic and
Asian races. Religious diversity is equally pres-
ent in the form of Catholic, Protestant, Muslim,
Buddhist, Jewish and other religious and non-re-
ligious (atheist, agnostic) minorities. A multitude
of languages are spoken such as English, Span-
ish, Creole, Portuguese, French, Arabic, He-

7 ETHNICITY, IDENTITY AND COMMUNITY COHE-
SION IN PRISON, CORETTA PHILLIPS, LON-
DON SCHOOL OF ECONOMICS AND POLITICAL
SCIENCE http://eprints.Ise.ac.uk



14

#9, 3o0lo, 2018

brew and other European dialects. Its proximity
to Central and South America coupled with the
wave of legal and illegal immigrants entering the
United States through Florida has contributed
to inmates coming from over 30 countries each
with their own unique cultures and nationalities.

Six major prison gangs nationally known
for their participation in violence and organized
crime exist in Florida prisons.2 These gangs fa-
cilitate illegal profit making activities both with-
in and outside the prisons where they operate.
By verbal threats and physical intimidation and
beatings, new prisoners’ are forced to join these
gangs. Inmates form gangs for a sense of secu-
rity and protection.

In addition to the enormous diversity of in-
mates and the lack of community cohesion
it breeds among inmates, as well as the large
scale presence of gangs, a third contributing fac-
tor to the strife and morbid conditions in Florida
prisons is the recurring occurrence of abuse and
corruption by administrative personnel and the
correction officers staff employed by the prison
system. Newspapers frequently document the
arrest or dismissal of prison personnel who fail
miserably in maintaining a safe and stable pris-
on environment.® This lack of professionalism by
individuals hired by the State of Florida to oper-
ate safe, secure and stable penal institutions is in
large measure a product of the meager salaries
they are paid, the violence prone environment of
their workplace and the inadequate training they
receive.

While visiting the two prisons in Rustavi and
more particular the woman'’s facility, | was imme-
diately impressed by the positive and respectful
interaction that existed between the warden and
her staff of correction officers, and the inmates

8 PRISON GANGS, FLORIDA DEPARTMENT OF
CORRECTIONS. http://state.fl.us/pub/gangs/prison.
html TERRIFYING REPORT ON PRISON GANGS
IN FLORIDA FROM A “LIFER” WHO’S SEEN IT
ALL, CHARLES NORMAN, PRISON WRITERS,
http://prisonwriters.com/prison-gangs-in-florida/

9 FLORIDA DEPARTMENT OF CORRECTIONS:
A CULTURE OF CORRUPTION, ABUSE AND
DEATHS, CHRISTOPHER ZOUKIS. http://
www.prisonlegalnews.org/news/2016/feb/2/
floridias-department-corrections-culture-corrup-
tion-abuse-and-deaths

they were overseeing. At the female prison the
staff were congenial and warm. Although as in
all prisons an invisible line of demarcation dis-
tinguishes the authority of the correction officers
from the obligatory obedience and respect that
must be exhibited by the inmates, my overall im-
pression was quite favorable. In fact, if unfortu-
nately you had to be incarcerated, this particular
facility was relatively tolerable and not a horrible
place to be situated. The exterior and interior
grounds of the prison were clean and well main-
tained, the prison staff and inmates interacted
favorably, and the prison library, arts and crafts,
and other programs were very impressive. The
corrections officers and prison population ap-
peared to be racially, ethnically and culturally
identical, and similar. These factors undoubtedly
contributed to a healthy, safe and positive envi-
ronment that prevailed in this institution.

Two significant observations impressed me
during my tour of the Rustavi woman’s prison that
merit discussion. In my years of visiting prisons
both in Florida and the foreign countries | previ-
ously identified, | had never observed a prison
nursery, nor did | know they were ever in exis-
tence. Admittedly, | was quite impressed with
the separate structure created to house and ser-
vice up to ten mothers and their babies as well
as the contingent of nurses and correctional staff
assigned to this unique facility. Florida does not
allow such an arrangement in its state prisons.
My research indicates that only nine of the fifty
states in the United States currently have oper-
ating nurseries in their female prisons.™

The concept of “babies behind bars” is ap-
parently an evolving trend in the United States."

10 CALIFORNIA, ILLINOIS, INDIANA, NEW YORK,
NEBRASKA, OHIO, SOUTH DAKOTA, WASH-
INGTON, WEST VIRGINIA. IN ADDITION, RESI-
DENTIAL PARENTING PROGRAMS EXIST FOR
MOTHERS WITH INFANTS IN FEDERAL PRIS-
ONS LOCATED IN FIVE STATES.

1 PRISON NURSERY PROGRAMS A GROWING
TREND IN WOMEN'S PRISONS, JULY 13,
2009.  http://www.corrections.com/articles/21644-
prison-nursery-programs-a-growing-trend-in-wom-
en-s-prisons RAISED BEHIND BARS: INSIDE
AMERICAS MAXIMUM SECURITY PRISONS
WHERE BABIES GET TO STAY WITH THEIR FEL-
ON MOTHERS WHILE THEY SERVE THEIR JAIL
SENTENCES, DARREN BOYLE, MAY 25, 2016,
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The support behind this impetus is grounded on
studies demonstrating that such a program re-
duces the rate of recidivism among participating
mothers. Furthermore, providing babies with
the opportunity to have a strong bonding rela-
tionship with their mother from birth fosters im-
proved cognitive skills, school preparedness and
a positive mental health optitude that evolve from
a full-time nurturing mother-child continuum. As
a Roman Catholic Nun who runs the non-prof-
it organization that operates the prison nursery
at New York State’s maximum security Bedford
Hills Correctional Facility observed:

Babies belong with their mothers. In a palace
or a prison, they don’t know and don't care as
long as they feel loved and supported.

In the nine states and the federal prisons in
the United States as well as those other coun-
tries, including Georgia, that allow prison nurs-
eries, the maximum stay for the babies is for a
period ranging from 18 months — 36 months. A
pregnant mother entering prison with a sentence
in excess of this time-frame generally would
not be a candidate for this program. In each in-
stance, including the Rustavi prison, once the el-
igible pregnant female inmate gives birth to her
child in a normal hospital setting the mother and
infant, assuming both are healthy, are transport-
ed to the prison nursery.

Despite the praiseworthy and commendable
effort of the Georgia Ministry of Corrections in
creating this prison nursery, this acclaimed under-
taking unfortunately is not without its critics and
doubters. The 10" General Report of the Com-
mittee for the Prevention of Torture issued by the
United Nations Convention on the Rights of Chil-
dren based upon a treaty subscribed to by forty
countries in Europe including Georgia noted:

The need to maintain contacts between in-
mate mothers and a new born infant should not
expose the child to the ill-effects of the prison
experience or prevent the mother from receiving
vital training for her return to work.

DAILY  MAIL.  http://www.dailymail.co-uk/news/
article-3608322/born-bars-inside-america-s-max-
imumsecurity-prisons-babies-stay-felon-moth-
ers-serve-jail-sentences.html

RESPONSIBILITY TOWARDS CHILDREN
OF IMPRISONED MOTHERS CAN NOT BE
ONE-SIDED.

This report strongly suggests/implies that al-
though a prison nursery is a righteous step and
an altruistic undertaking in the opinion of the re-
port’s author, a better approach to housing ba-
bies in prison nurseries would be to construct
special living units outside the prison grounds to
house eligible convicted mothers and their new-
born children. This proposal would not expose
infants to the prison atmosphere and environ-
ment, yet allow through correctional supervision
with the aide of ankle monitors (i.e. house arrest)
the baby’s mother limited outside community
movement and possibly secure a paying job as
a laborer."? The primary shortcoming of this pro-
posal would be the cost factor of funding such
an endeavor including the construction/purchase
of a dedicated living facility, the higher costs of
more personnel to monitor the mother in the out-
side world, and higher costs of food and nutrition.

An equally eye-opening idea that | left with
after my tour of the Rustavi woman'’s prison was
affording its inmates the opportunity to have
overnight/weekend conjugal visits in a separate-
ly designated facility on the prison grounds. This
free standing structure with eight small apart-
ment units allows selected inmates to have their
legal spouse and/or children stay with them for
overnight visits.

Florida, does not allow any conjugal or ex-
tended family visits in any of its state prisons."™
Conjugal visitations are currently allowed only in
the following four states: California, Connecti-
cut, New York and Washington. '* In 2007, the

12 CHILDREN INSIDE PRISON, JAN C.M. WILLIAMS,
pp.191-207,  http://childrenofprisoners.eu/wp-con-
tent/uploads/2013/12/wolleswinkelfulltext.pdf

13 IN FACT, IN LYONS V. GILLIGAN, 382 F. SUPP.198
(N.D. OHIO 1974), THE UNITED DISTRICT COURT
HELD THAT PRISONERS HAVE NO CONSTI-
TUTIONAL RIGHT TO CONJUGAL VISITS WITH
THEIR SPOUSES WHILE SERVING A PRISON
SENTENCE IN ANDERSON V. VAZQUEZ, 827 F.
SUPP. 617 (N.D. CALIF. 1992) ANOTHER UNITED
STATES DISTRICT COURT REACHED THE SAME
CONCLUSION.

14 STATES THAT ALLOW CONJUGAL VISITS, DEB-
ORAH ENGLAND, www.criminaldefenselawyers.
com
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California legislature extended conjugal visits to
same sex couples in order to comply with a pri-
or enacted state law obligating state agencies to
give the same rights to registered domestic part-
ners who are not themselves incarcerated that
heterosexual couples receive. The registered
domestic partnership must have existed before
one of the partners was incarcerated. The Fed-
eral Bureau of Prisons does not allow any conju-
gal visits in any of its prisons.

Advocates for conjugal visits in the four
states where they are allowed in the United
States argue that they help to maintain a con-
nection between the prisoner and their family,
reduce recidivism, and provide an incentive for
good behavior. Unfortunately the vast majority
of prisoner administrators in American have not
been persuaded to support and implement con-
jugal visits. The current prevailing attitude in the
United States is that inmates are in prison to pay
a debt to society and conjugal visits should not
be part of the deall!!

Outside the United States conjugal visits are
more prevalent and acceptable. Nearly 20 coun-
tries have joined Georgia in extending to their
eligible prison inmates this privilege. The more
permissive attitude of European countries that al-
low well-behaved inmates to have intimate visits
is attributable to their less rigid attitude towards
sex and their stronger emphasis on maintaining

family values even though one family partner
may nevertheless be incarcerated.

As | was leaving the Rustavi prison, | asked
a prison guard through a translator why all the
inmates seemed calm, mellow and so well be-
haved. His response was to point to the conjugal
visit facility and explain to me that the incentive
for good behavior was to earn an overnight visit
to the conjugal unit.

Prison life is a dreadful existence and expe-
rience with more risks than benefits. The loss of
freedom, restriction of movement, and total for-
feiture of rights and dignity that incarceration de-
mands is a walk that should be avoided and path
that should not be taken. New ideas that improve
survival, minimize risks of harm and danger and
provide inspiration and hope to the prisoners of
our society are essential if we are to expect in-
mates to leave confinement no worse off than
when they entered incarceration. Georgia’s Min-
istry of Corrections appears to be headed in the
right direction by implementing positive forward
thinking, innovative programs and opportunities
for its inmate population.

15 CONJUGAL VISITS/THE MARSHALL PROJECT,
DANIA  GOLDSTEIN  www.themarshallproject.
org/.../02/11/conjugal-visits
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My 00303LbAgmo  oMab bobgvdo,
MO3O(330L FaMIOMgMOdT0 YO
30600  Jmombm3zgdd godmoygbmb
39O ©VIdBMZ39mM0 HMIHdO;

e 096033bgemmzgobod  obLY3g  doMyom,
LOEOE  dmbEo  dgdmbggze. Ybo-
609L0  LOLOBOGMMML 9hm-9bm  go-
©06y39h0emyded0 bodgaoLIYMONV,
6MOmd Jgdmbggzd dmbo oLHm JE3-
MAOGMO0do,  LOOE  Lbgd  OEO-
00009003 043696 @O Tgbodemadgemo
04ym  HhoMgymoy3zbgb. mydEy  hH3gb
390  ©O3900bbb3gdom  O0Mb0IbYMm
0M3n396(HO(300L, HOOAEOL OYEOMYOIMO
3ma9M 0900 0MOL JTBMdO O LoLbENOL
LOTOOMOL  3MmEadLoL 28 dybemdo
306H 0306 0MHOL Fomomyogmo, GMmJ
d0bo  godmynbaod  TgLOJMYOHMNO
03030603, HMEO 306L 0g3L LOTIYOMHdY,
Lb30R3OGO®  OOE3OL  MO30, MY6-
O3 dmybdmL ©OLOLAVEOYOMOE
LbbzoL. LBEMGYEO ©doh™m3 B0g30ohb0d
0MboIbyMmO goMamad0m O39mm0MHHdd
06 0M0OL JOOMYOYIO;

21 bogotmggmmb Lohobihogzol géhmgbyemo boBlobyol
magogooemyto  39d  gggéacen:  http://geostat.ge/?ac-
tion=page&p_id=601&lang=geo
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(On)

e 93LH®YBOMIYM0 FFMIVMIMOOL do-

109030, LOLOTOOMMM  OZOMEYI-
0madL MO3O(330L FEFMIOGHGMOOT0
9y 0O3006L 300006ML
®o300LLAOL LOTTOMYOd ©O V3oL
39L00080LOE BOGOTOOHMML MOZOO(33Y;
0PBEOMYogmmo dmag®ogdol grmgooL
3v0my9g6960LOL 0603369mMM™30600
mo300LLAOL  BMMMMEOL0. EboEOY,
0JBEOMYogmMmo  3maghogdd  oOmIo
300myEImoo,  gb  YBMYSd  Bo®-
0m0dMmod MmO3EoLLANL OBYHdOEO6
©O dmoghEadd 3dL gy, MoE Lo-

RGOombyg  0dmabgcmHo. mydge  LOY-
mM9yo0m 06 0oL OYEFOEMYOIIO MO3-
©oLbAy  EOOBYmML, JgLodmydgmoo
®O3oLLANL OBYYOOIY O JBMYO0L
300mygbgdod 03 T9dmbagzodo, oy
3booo, M3 moOgEobbdd OO
OMOOMMO0M OPY(B0 IO OO O0BYJ0O.
3080MOMOE, MY MO3EOLOLAGEL 0o-
GOm0 BooOHM3gL Fogmod d0MHLYOMOL
©0ob30, HM3 0L LLZO FYOMOOM JELIOO
33Mo3  Mmo3oLbadL, vIE0MHdgMmOo
3magcmogdy dLgm Tgdmbggzodo dg-

LOIMYOYIMNO.

303dMY3636J(0 NOIMHOOIMO:

10.
1.

12.

13.

LOFJOOMZIE™ML LOLbAL LOFIGMHMOL 3MaJLO. LOJOOMZHNML
LOZOBMBIYOM™ FO369, www.matsne.gov.ge

LOFJOOMZIEN ML 3MBLAHOHYE0O. LOFJOOMZHMML LOIOBMBIYOTHM
903369, www.matsne.gov.ge

39LaLO 0., dV0MMZg 3., 2012. LEOLLEOL LOBOGMHMOL dMZOO
B6oBomo OBOTOPMO @O 30LO V©3gOYMYdO (38-9 FOOIYTO39dYIMO
300mM(3909). MLY-L 3OTMIBFYFNMBO, MOOCEMOLO.

Moz 3., 2013. bLobbEOL LOBOGMEOL HMFOO BOBOoMO. OAMAB-
(399MMOO dMBO 30JDY, MdOMOLO.

9g3a9modzomo g., 2014 LobbeMOL LOHBOGMMOL dMado 6oBoemo
[, do®omoo LOZoMbgdo Fombzo-30LIbgdom. ZOdMI(FIFNMOL
99600060, MOOMOLO.

Samaha J.6 2017. Criminal law. University of California, United States of
America.

mM93390330em0 3., OMEYS 6., 30FYmodzoemo &., 2011. Lobbaob
LOTOOOMOL  3gMdm BoBommao (Bogbo ). dgmmbg dOdME90Y,
300mMI(398mMOS 3gH00bo, MdI0MOLO.

Ashworth A., Horder J., 2017. Principles of criminal law. Seventh edition,
Oxford University.

Arnolds Edward B., Garland F., 2018. The Defense of Necessity in crimi-
nal law: the right ro choose the lesser evil. The journal of criminal law and
criminology, Northwest University.

000e0Y, 2017. d39m0 @O dbOMMO dSMMYPTS. 30emoH®o L.
LOFJOOMZIIML  PBYBOLO  LOLOFIGMML  FOOBY39HOENYd9d0,
9madbhOmbymo d3ymo: http://www.supremecourt.ge/court-decisions/
criminal-cases/

Spelman J., 2017. The Morality of Killing in Self-Defense A Christian Per-
spective. Ashbrook Statemenship Thesis.

Kretzmer D., 2013. The inherent right to self-defense and proportionality
in Jus and Bellum. The European Journal of international law, Oxford
University Press.
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KEY ASPECTS OF PROPORTI-
ONALITY IN SELF-DEFENCE
(CASE LAW ANALYSIS)

Tatia Dolidze

Assistant-professor at European Teaching University and
Georgian National University, Head of Legal Department
at Financialand Legal Consulting Group

KEY WORDS: Court, Deccesion, Qualification

RESUME

Self-defence is one of the ancient institutions of criminal law. Ar-
ticle 28 of Georgian criminal code defines basis for the self-defence.
During qualification of self-defence, the most important aspect is pro-
portionality of defence. The criminal code of Georgia defines general
fundaments of proportionality. However, main point and criteria while
qualification it detailed analysis of Georgia case law. In the research,
we have discussed legal regulation of self defence, Georgian case law
and statistic. According to the research we have suggested main crite-
rias of qualification self defence proportionality.

NOTES:

1. Nachkebia G., Dvalidze 1., 2007. Meridiani, Tbilisi, p. 244. (In Geor-

gian)

2. Arnolds Edward B., Garland F. Norman., 2018. The Defense of Necessity
in criminal law: the right ro choose the lesser evil. The journal of criminal
law and criminology, Northwest University school of law, p. 10. (In En-

glish)
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3. Old Testament, 22 Part, Link: http://www.orthodoxy.ge/tserili/biblia/ga-
mosvla/gamosvla-22.htm (In Georgian)

4. Nachkebia G., Dvalidze 1., 2007. Meridiani, Thilisi, p. 245. (In Georgian)

5. Ibid.

6. Turava M., 2008. Introduction to criminal law. Bona Kauza, Thilisi, p. 197.
(In Georgian)

7. Ibid, p. 204.

8. Ibid.

9. Ibid, p. 202.

10. Criminal code of Georgia, Article 28, Legislative Herald of Georgia, Link:
https://matsne.gov.ge/ka/document/view/16426 (In Georgian)

11. Turava M., 2008. Introduction to criminal law. Bona Kauza, Thilisi, pp.
195-205. (In Georgian)

12. Supreme court of Georgia, 11.05.2009 decisiion, Case number: AP-950.
(In Georgian)

13. Supreme court of Georgia, 12.08.2010 decisiion, Case number: AP-667-
10. (In Georgian)

14. Ibid, Case number: AP-667-10.

15. Supreme court of Georgia, 15.09.2009 decisiion, Case number: AP-560-
09. (In Georgian)

16. Supreme court of Georgia, 15.10.2007 decisiion, Case number: AP-560-
07. (In Georgian)

17. Supreme court of Georgia, 11.06.2006 decisiion, Case number: AP-455-
06. (In Georgian)

18. Supreme court of Georgia, 26.12.2012 decisiion, Case number; AP-349-
12. (In Georgian)

19. Ibid, Case number: AP-349-12.

20. Decision of grand chamber on criminal law case number 86 kol. (In Geor-
gian)

21. National statistic agency of Georgia. Link: http://geostat.ge/?ac-
tion=page&p_id=601&lang=geo (In Georgian)
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0000cm0bob bobgendboym 16039(bodghob ocodobobihEozoyem
0966096290000 0bbhohIho, dogtroioob o 306300000900
bog®0odm&obm 396h@ab (CIM) 99b396¢h0

bLA4306dM LOMY33dN: dmbgmg, yotodo, odmbrozo

1. ddbA300

demogMo, d90mJogmodomo @O dmIJbomo OO MIGMMOO
0MHoL MOBVIgEOOM3g LOTOOMEMYOMH030 LObyMIBoRmML 8603-
3069mm3060 3MA3Mbgbho, doLO OOHLHOMOOL O 3OB30MOMYO0L
106033690 ™m3069L0 B0BOZOOHMBY. FFOOHMZINMOO OHOL OIHoYHO
©O0 dm3o3mmM0oLO39b B3O mPMmo LobgmIBoGm MGZObdOEF0OL
LHGIYIHYOO. FFOOMIGNMOOL  VIMEFOBVY, ZOBObMGF0YEMM™L
3006mMbAademoL 3096 dOLAH®OIHYMO LObom HOFMYOMNdYdYINO
bm®3900 @O 0LO6O LOGEIE BOOOJBEOML.! FFOOMIINMOOMO
}Y69430900L 3obBLMG309MYdO 0BV OLOLOZL LOBMFOOMYOH030

1 Maurer H., 2011. Allgemeines Verwaltungsrecht. Miinchen, 5, Rdn. 11.
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06hgG9LYdOL ZOBbMGF0YMadOL 3ObmMbOLO
O 3MBLHODHYEOIHO 3H06(303900L OEZ0M,
o3 000L 603603L, ™I LOBMZOOMYdOL
693 mo  yzgmo LOboOL TMmmbmzbomgdgdo
39LBOZMOM O OOBY3IHOM YoO 0JbOL,
0000603 30, ™7 3oM3393mm 393mbz939030
0MHLYOYMO  3MBZGgHIMmo  3OMYIMYogd0
3960 03m3006 oLOL3OL  LOJOOMBIYd™
9379moO(309030. 03®Y6OE, FTOOMZHNMOO
7600 oymb  Jgdmgdgmagdomo @O ImI-
09®90@aL LOZYIMOGO 0bo3ooho30L LOoXyJ-
39mmBg, MIYAEO, 0303OHMPYMOO, o6 JYobO
3o0LEoMEAL  OGOLYOYM™  LOTOOOIMYOE03
LOBMZMYOL. 03 F0BHYdOL TGLOLEYIM YOO
300mMbAadgmo  060490L BBOGOMIGMMOOL

3063399  390mbggagodo  @oLIMYEOYM™
JIBRMYd0dmboadol — ZoOBYy39homgoolL

8009600 30M 33 NOZOLYBIYOOL, DO o-
dmobo®mgdd 03030, OGM3 dEINbOLAHGOF0Y™O

OMH3O6Mm  IBMYdO3MLOMOY,  ®OIEH603Y
OMMHIMHBOH0IMO 3oOBY39Homadoob mo-
300 JgoGmHhomL dodBoL TgLOHIYmgooLOMZ0L
Y39modg  39LOdO30LMOOT0 FYMBO  FOEO-

BY3000e0900.
0m@39dym 6odGM3To gobgzobomogm

©oLZMIBOIMO IBMYOOIMLOMYdOL  06-
bHOHIHOL 3603369 mdOLO O O@-
30mbL  Lb3OEOLLZL LOTOGOMMYOG0Z  LOL-
h9090d0 @O Jdmagmagm Jg39bgdom oL
306bm®(309MgooLMOL EVIO3T0MgdYI  LOo-
OoOymogdL. H39bmzoL gobLoggmMmgdom
0603369mm30600  LOJOOMZgMM™ML  FFOG-
®39emmd0L  3GHMOMYdgdaL  BoMIMhobgdo
30630m06Mgd9mo g39Y6900L — 39OHIMEO g9b-
30b600L — damog®mo, 3m339HabHYM0 O ©O-
0MYI3009090, O, HOE IMOZ30600, J0ILO
300MmEomadol dgmbg 30O M3xM™MO500L
BMbHg. COLZIGYB0IYIO JBRMHOOTMLOMYd0L
300mygbgonlb 390930 J0MYOYMO  FOOO-
6939h0oamgdgo0L 3MbhHO™MmO LOLO-
d0OmMMMadL  030LGH0Om. 03  EOMEJo
0MHLAdIMO Jodmyma LOLOTOGOMMM™ 3Mo-
JbhogoL  obomodo @boymxL, MGMI o063
LOLOFOOOMMYd0 OGNOE LOYMOOEL MOZ0-
LI@WOmo  30BGHM  FoEam®mA[d0LEOL O
306mbadolL  (3omadbMog  gobdoMHhgooLaoo,
03, J990haLBoMmOE, ZO630GHMOYOYOY,

LOZOMOYOVME, TOMO  EOIMYZOEHOMMOOL
©Oo0MO boMabbom.

2. [O0bdmaB0I™MO IBVCMJdIAM-
bOMIs0L 386083600 Moy ddu-
0130(MMa0LAIB0L o BMBuVE
d33dd960b 396300100M3d0LOI3NL

©0L3MIEOYO JBMYOO3MLOEDYOY,
OOMam®E 3339 d90mom  omdazo, 0bododL

0@3060LAHGOEOIM  MOIOOML  ZoM3393™
®O30LIBREYOOL  FoOBYzghomadob Tomy-
0030. 330G M39mMmO0L gL MO30LYBNYOO
96030 LOTOOMHMHOM03 LOLHYFOT0
3003399 39OH0om©90d30 3Gohogzob LOZOLbL
BoM3MOaI6®O, mPIEd  »MmObodgmOH™m3g
LOBMOML  §39Y46900L  YIMOZMaLMdOT0
oL3®IBOIMO JBRMIOOIMLOMYdOL  OM-
LgdMBdO B00hHBY3d BIVGHMZGEMOOL LEMGO
R}Y6JE0MB06MH900L O 30b630MmOMYo0L gbhm-
960 6060306 MOOE.

0006 m39MMO0LOEAN 30633990
0030LgBPgo0L  30604900LMO6 g MOE
9oL oLY3Y 930LMYOS  FOMOYIOYIYOOE,
aobobm®dogmmb dobo  OLIMYEOYMO
JIBRMYdO3MLOMYdO oLy, 6Hm3 aoL
M30mLOB0YMT0 FPYT0Z30® 0YmML JOOHOMOOO
IBMYO900L HJO0BOEO0L OYBOMYOMMBO.2

©9om3dohoymo LobgmIBoBML Sodm-
09030 dmombm3znod, GmI ob dmbymaggodo,

OHMIMId0Q3 3Vbobm®309mgd96 ©obL-
393090m IBmMadodmbomadoL,  3oLIboL-
03900MmmMo0m dMY3o@mMb  3om  F0dodOHm

000609909 03 J@mMadoL, GOEaodb @oL-
369300 0MHO30MmOM Jgdmbz93030 06 603603L

LOYM MOZOLYJBIYOOL O MI0MBYOMOOL.
dmbgmg  gbo dmYgagadal TbmMME
3O0mbolL @O dobo ZomMEYOPMIdOL BOM-

3magddo O 873030 dSLGYMgdEaL dobL
0mO306 — MO30LYBROM OOTNOBMO FLOLYMOL

— @ybg3ooL.?

2 Sommermann K.P., Die 6ffentliche Verwaltung im demokra-
tischen und sozialen Rechtsstaat. in: Legislative foundations
of public administartion / Handbuch der rechtlichen Grund-
lagen der Verwaltung, Thilisi 2016. 53.

3 Pfiffner J. M., 1946. Public Administration. New York, 447-
448.
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2.1 obgMaonmo ygaemgdadmbomgdo
a39Mm8uboob bodohmommdo

39630690 LOBOOMOMIEFMEBY  Mo-
960 396 300093 09-20 LOY3Y6OL  EoO-
LOBYOLBO 3V3MMI300@0 3mLODHGYOOU,
6OM3 330OM39MMOd, MJ30 oL  godgoomo
0030OH™MZ39MMBOY, ®og30L0 00ME3ObYdaL
d9LOYMgd0LOL, 0dYMYOPMOL, 03MJIgEO ™ML
30M3399m0  MmO30LYBOIO  HOGHMYdOL
BOORMYO30, GOV J99degogmad Yzgmo
LOMHYOBO0OL  BOBOLBOG  gobLODBM3IMO O
0mBoLMH0ggdd LOZOBMBAYOM™ EMbYdY.*
0ma3006900m ggcmaob0odo HOTMYSMOdOO
©oL3®oEooL JgoMgoom J@OH™m  F9d-
OIOIMO  BOMZMYo0, OOE  3IMObYMO
LOTOGOOMOLM3OL  HO30gOH0  EIHOMIOO
®939m0oMmad0m  0MoL  gob3oMMdYOYMO,
OMIGMOE 3OO MIGMMOdL  dWOM  Jhm-
3900 @OGOmMm  JgdmdgoggooL  dMYOMmL
00 3J90mbgn390do, GHOMEaLOE GMZMO3
LOJO0L T930EaxbMmMdOL  60dbgdo, ©LH3Y
LOTOOMMYOMH030 FYPI3Id0 3ObMbom dMOL
306LOBdM3GOYMmO. MPY3EO 03 J9dmbz939030,
OOEaLOE LOGdg 3309430 OL3MBOEOIYMO
BMMIgd0L  F0gh  LOFOOOIMgOT030  T9-
0939000  3oHommanlL  gobLOBMIGOLMVO,
0006O™M39MmmMdoL 096 IM(393PM BOO-
3modo  LOY3YIMILM  FOEOBYZIHOIOOL
dogdolb  mo30LYIBMYdOL  ZOBbMG(309Mado
d0L0 @WYOBJEOMBOGYdOL OYPEOEYOYM FOTM3-
M0BY00 0M3MYdO.

MO3O30M39MMOE  3gMaoboodo BoMIm-
hobomo 3GmoM03d ©OLIMHBZOIMMOOL TgLo-
0000LMOOL  WOMOODY LOZMBLAODHIEOM @O
LOBOOMEMYOPM03  LObYMIBOG™ML  doGHoMOE
ROLYHYMMBYOMOD  EOdmOogL  dgM3vboOL
BIOIOHOMIYNIO LOZMBLAOHIYEOM 0
RIVIOOMIYOHTd 0INbOLAHGOBEOYMAd LOLO-
00O MMMYdaY, OMIAgemmo  Fgxzobyoom,
©0L3MIEIYMO ®030LYBMYOO LOZMb-
LHOHIBO™ BymoomgoalL m930h0dYM
©O  dIEOMYOIM  FgFoagoI  bobBomo®
0M0L BOMIMEOag60m0.° 030L LOBYIZMOE

4 Compare. Stieckelbrock B., 2002. Inhalt und Grenzen rich-
terlichen Ermessens im Zivilprozess. KéIn, 50.
5 Ibid, p. 88.

doohbgzo gbhmo dbMog, oL  oMHgdmyoo,
OM3 F9xdmgdgmod  LOJOBMBIHOM™ M-
bgdg Yymzgomo  Fom3gIMo  Jgdmbzgz0L
300LOZYI®GOYMMAOL  oObLOBMZMY  ©O
0306HM3HMMO0L d90mdogmado 3006Mb-
0aomoL  30bmMBIgamMgagaooL  ,89003L9-
09Mm* @Ybg3ooL 0h30MmMadL. 3gmty 3bM0g,
O30 30O MZ3gMMMBOL  O3MEO6J00L FOO-
MOIYmoooL  3mogdaL dobmM30L  MOZ30LYRBOMO
0mdogmadolb ©od3900L  OPEOMYHOTMALU,
GHOMO 30O M3geMmdoL 30939L LOTIYOEYOO
(3OM3oI™  3bm3MYo0LIYM  LOHIO(E0YODY
LEGOWO YOaMYOd TMOLEOLBML ©O Jm-
63090 J93mbzg30LM30L FOGLOFOM YOO
LOBOONMNVH0 FOOBZHOMMYOS 03M3MD.8

93Mm30L  bbgo  J394690L My  JO6-
3000MO3m, LOBGOBZJMOLO O OO O0M0-
Hobgmob  3TOGHMZgMMdgOL  dobodgdyemo
0J3m AoE0omYo0m IJBOMm GBOOMH®M ©OL-
3M9BE0IM0 JBYOOIMLO YO0, 30O 9V,
3030MOMOE, 39M300600300.

2.2 bogthobagmo

BGOOB3IMO  LOEFOGHOMYOM030  LOLEHYTOL
3989000 330G MZgMMOOmMO  OLZG®H(EO0L
©00300mMbo  3MEIMEYdd MmO  bm®-
doL  EOL3MBOEOOL  JgxroLydaL, L3y LO-
00OHMIgd®H030 3900939000 ©OO3960L
LRIOMBYE. 030L 0boE gdohady, Mm®M3 9.6.
»3007LODM3MYEO LOTOOMMYOG030 (36909000
306306 Hgd0dn @OObaymm  JFOOMZGMMAOL
09300 JBROM @OOOM®M dL3VMYGdO 9dMY3Y,
30009 030L ggdmaLLYMm  OEINbOLHGOEFOIYM
LOFOGMOEMT0  0g3L  dEEoMN. 03 FobLbgo-
3909000 gbm-go 30D9do d00HBo30 LOW-
®obggmdo  ggmMaoboobaob  gobLbzoggdom
LOLHYFOHIGO ZMDORBROZOE00L OOOBLYOMBO.
0909300 q@MOBaYm 330OHMZGMMOdL d0bo-
4909m0  0g3L  mM300G5om0dOEO0L  dommbdy
BOOO™M  FgLOJMMYdMMO9d0, GOE TdL LOX-
obggmoL  LObgmaBoxym LOLAHYFOT0 EMA0-
6067090m 3MHOF0OLOE 30 YBYLYdL'.

6 Peine P., 2008. Allgemeines Verwaltungsrecht, Heidelberg
.50, Rdn. 206.
7 Compare. Fonk C., 2009. Europdische Luftqualitatsziele und
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2.3 oo 6Mopobgmo

aLaogLO LOMIYOE0Vd O dHOHObIMING:
d39Y600L3mBLHOHIBOIOLOBYIZNY60,00939
HOMaM®3 30b6MboL PHg605LMO0L PMGHT 06V,
06 06006 ©OBoLgdYmo  L3YEOOMIYMOE
©OBgMomo @m®Iom. 0INboLHGOBFOYMO
LOFOOHOMOL ByomHmL BoMHIMOanbab
0MHohobymo 30b6mMbgoo O gobLoggmMmgdom
case law. ¥30¢™a 0g3L 38OOHMZ9gMMdOL 0™
©OEa960m  3030GHMPMYogoL, GMMIMYO03
@oLZMYBOYMO JBMYOOTMLOMMYOOL 3EOY-
H030d0 gobbm®EomgonL Jggodgodol dgaaL
@O 3J0LO @odmyygbgdooL H3mMIYoOE0HOL
BoMAmMoagbgb, ©omo  3603369MmMMOOE.
0bg3g, GOaMOE  LOGOOBgMT0, 0b6a-
mobdog oM  390@Eadd  bm®AoL  ©OL-
3mdoEooLy @O  LOBOGOMMAdGH030  THEY-
3900L 330360  OWIMHIbE0Mmgod @O
d9LOdVANLOE, BFVOMZIMMO0L  OLZGY-
3OO IBMYdOIMLOMadd ™m®039 LAY-
®mdg  3OEIMEOYLd. 0O0ohobgmalL  d©I0-
BoLH®OEYMLOTOOHMOMT0OLY39LOYOOIMOYO
0030MH™M39MmMd0L 30gM 3obLdbMG(309MMyog
©oL3®Y(ENOdY, GmEabol Loddg 9byoo
3ObmMbAadmoL  30gMH  ,3061LOBMZMgMO
LOTOOMMYOMH030 (36909000 FOAMYHH9dOL.
3909300 O 0H0HO6)mMT0 FFOOHMIIMMO0L
©@oLIGIBOIMMOOL  Egbhomycdho  Gmmo
9608900 0G00I dE30BOLAHGOGFOYD LOTO-
HMOmAn°®.

2.4 g3tm3dob bodohmogmo

936M™M3ymo LEFOOOMOL EMbYdY vEAT0-
BoLHGOGEOYMM MOZOBMMO  OLZOYBFOYO
IBRMHSO3MLOMAdOL  OOLYdMOS @O dobo
300Myg6900L Bobo3oHrmdgdo OEo0Mm0o
9360mLOdIML FobabHG MO Zm3ohghoL 1980
Bemob Nr. R (80) 2 Gygmadgbooioom ,Con-
cerning the Exercise of Discretionary Powers

nationale Erfillungsverantwortung. Frankfurt am Main, 209.
8 Brinktrine, Verwaltungsermessen in Deutschland und Eng-
land, 1998. 169 and further.
9 Fonk C., 2009. Europdische Luftqualitatsziele und nationale
Erfullungsverantwortung. Frankfurt am Main, 223.

by Administrative Authorities”®. ©@obLg®MgE00L
306bm®(309Mgo0L  3MoHM0Y3g0omOb  9b-
Mo, M93migboiEnddo  bodaoLaymMOE
0MHolb  dMBbodbymmo, Mm3  aL3®Y3OIYIO
JBRMYd0dmbommgdol 3odmygbgooLolL  o@-
0060LHGOEOYMO  MOFObMm Yo  doobL-
BOHOnmOaL  dbmemm@ 03  30d6oL  JgL-
MY go0b3gb, HMIMoLMZ0LYE ddL dogbogo
9L IBEYo03MLOEYOO.

2.5 bodomzggmm

LOJOOMZIMML  VTNBOLAHGOF0IYI  LO-
domhmomdo, obgzyg, G®amM®E LOBMOML
do®omo  LOFOOMMYdM03  LOLHYTYOT0,
©033300M907MmONd  330OHM39MMO0L  ©OL-
393079M0 JxrmadddmLoMmadol 0bLEHOHYMHO.
dmaoo 0INboLH®OBE0YMmO  3MEI]JLOL
09-2 dgbamobL " 4393106dbho aob3oMHozL
©@oL3®IBOYMO JBMIOOIMLOMYdOL (369000,
00039 3mOgdLbob 39-6 Tybomo  VBmLYOL
©@oL3®IBOIMO  JBMIOOIMLOMYdOL  ZOb-
bm®E09gMmadoL  30b6mMBoL  FgLOdVBALMBOT0.
00 mMo3g Jgbamol GOGOIPYMo6HYog00
03000 O0MHLom domdy Ob@mmLIOY
390306 LOFOOMOMT0 HOTMYOIMNdYOII
©@oLZMIBOYMO  IBMYOOAMLOMYdoL  06-
LHOHIH®MOD. gL ZoLORYO0EVY, GOEEOL
JoOHmgmo  LOAMPOMOgm @O  VEIN6OL-
HO®OBE0IMO  3JOBMBIYOMMOd  J9dYTo3®0
39M30bgm O JoOm3am  9gdL3gOHMO
96HOMOMN30  3YdomooL  JgEaaoE. JoM-
0OJYMO  OEINBOLAHGOF0IYMO  LOTOOMOTNO
39065000 0bOMaodOHO OMZNd O FIO
AOIMYOmM009d0L  gdodgo. ZodmEOOMYd0L
B6O3MadmMdO  3OBLOZIM®YO0m  MZOMLONO-
bmo  ©oLZI®YBOIMO JIRBRMHOOTMLOMYO0L
0bLHOHYDHOL 390mbgn30do0, GHMIYGEMO3
00 goggdom LOEIMOOE obom ®@WabM3IHoL
BoM3MOag6L dbogmo LObyMIBoBML 3G M-
39L3o.  OJgOL  FOIMIOBOGY, LOJOG-
m39emmdo  0gmoogmo  mobhgmobh Mol
LOABOGOOL @MBHYG  LOFOOMOMIFMOBHYd0
0839mM09096 39®3obgmmo LOJOOMMgdGH03Z0
@Ma30h0goL YoM IL By ™mydL.

10 https://rm.coe.int/16804f22ae Last access 07.06.2017.
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2.6 3gMb3dgghmozo

LOBMZOOMYOD030 3063006 7500L
gmbbg T93300mm00  ©OZOEBOOM®  FFOG-
®39mmd0LOMZOL ©oL3®9EOIMmO I%-
m9Yoodmbomgool oGO MmMYdalb  Logdo-
Mmoo, gb  0339mMm900  gobLoZYJMHMHgdom
000L  gomM3OMOLBOBYdOm, M3  HgJom-
mMmmangooL 3obz0moMmYodLmob  gh MmO
030boLEHGOEIMm  MMHIO6MYdLL  YBg3zm
0mgodgmadd  ©@0bodogho @O 3PI030Q©
3060bmadoo  goMmydmgogool 3omHMddT0,
O3 domaob dmgem ®og LOogombgodo Lo-
30B6MBIAadM™M MEOZObMYomMOb Jgodgdom
IeOH™m  Jgh  MEObOL, 3MI39HadbEooL @O
0mMgbomMmodL dMmombm3zL. gobLogyMmMmdom
0603369 m™m30000, 30939L FFOOHMIZHGENMOOL
30M3309M0  OIMYZOEYPOIMOd O  Fmg-
BoemmdO 30L Bog® LobgmaABoxrm Lo®M30LYdOL
30bbm®(309Mgo0L OMado, LOEOE LGy
33093L LYW IFPO® EO JBRO® FDOOE TM-
®bm3690mo6.M

3. 903060b0MABOICMN MMAIBML
803 a3060b0MIBNICN0O BataM-
Jo0b MuBd360b M©OLb3MB0OBNO ad-
@30600b badomdatMa0: ,M3MmOI-
600300L* 3068030

LOLOBOGMMNM  BOMAIMYOd O  OEA0-
BoLEHG®OEOYMO  BOMAMYdd 030m  gobLbZO-
30900 gOmAObgmaLEYb, M3 LoOLOTOOMTNM
BoMaMyod  dbmemmo  LOGHgMOL  LOy-
dgomdg  890dmgde @O  JbO  @O0BYymL.
03060LHGOEOYMO BOGOIMYOd 30, GMIMOL
J0003MoLO0  VBMEOBd  LODMBOOMYOHN30
3900mMOMIMoOoL  JBoMP639emym®dd,  3g00-
mMY00 @OOBYML OENBOLAHGOBFOYINO MGEFO6ML
060300H0300m. MPIEO MGZOBML3Y JBENIdO
093L OG0 MJ30L BoMBMYdOL OBYm0ODY.

11 Mehdieyev F., 2012. Administrative Discretion and its Reg-
ulation in the Legislation of South Caucasian Republics. in:
South Caucasus Law Journal, No 2/2011, 142.

3.1 vdobobhMogonmo
Botmdmgoob abygdob mobdmdoigns
0dnbobhMoioymo Botdmaodob
dgbobgd 306mbob dobgzom

39630600L  OEBNBOLAHGOEOYMO BOGMIM-
900L dgLobgd 3obmboL (Verwaltungsverfahren-
sgesetz)§22-0L MOHObIOE dINBOLHGOEOHMO
mMHROom »O09(30mgdgmO* ©oL3M9E00L
BOMH3mgddo 0mgdb  goOBY39(H0madoL
BoMImMgonL ©obygdob JgLbobgod™. gb 0doL
6036030, HMI MHOHFOO6M MO30L0 gbgEIYMgdom
BY300L, ©OOBYML BMEYTY  JMOBIOIHI™
090mbzg3030  0ANBOLAHGOEOYMO  BOG-
dmyod oy Jomddgomo ©oMhgb (Oppor-
tunitatsprinzip)®. gb  ©OL3IG®YBFOIM™MO  FOO-
BY30(H0ggod  YmzammzoL FoMYoIm Yoo
0g60L  LOYMZIMMOM 3OO OIMOOL  LoO-
LOMRJOMMO O  OEINBOLHGOF0YI  Bo-
MAMYooLmOb  Jgbgdodo  dymxyo  30MobL
0603090mMIYMH0  0bhg®aLgdoL  gomao-
mobLB069d0m."™ dETNBOLAHGOGFOIYM MOHIOOML
oLY39 399xdmM0Y, 6900LB0YGH OOML EObYOHML
0ANBOLAHGOBEOYMO  BOGIMYOd, MI30 030
©OOEaYoL, HMI BoMAIMYd0L BobodoHmMdYd0
OMO/0MOM  dMLAYdMOL. ,LOYEOMMYOIMO”  ©OL-
3®93E00L  0GLYHOMOO  60Jbo3L 0doL, GMMI
MmMOaObM3  dOPYBFOMYOMO® YOO  03LEIMML
BoMHIMadoL ©obBygoolb my oOEOBYgdaL b
d9hg®adoL MOMBOBY @O OBLOdYIML MoO-

3000 goOByY39hHomMdo.

3.2 sdnbobamoonmo mMhaabmb
dogt bodoomomepofhm3gzob
odobobhMoogmmo ©o360b
ob3dmBono

3960306001 LOTOIOMOMEOOOMIIZOMO 3O-
6mbob (Ordnungswidrigkeitengesetz) §47-00
00bg30m  0EINbOLEHGOBFOYMmMO MGOHZOOoM

12 Stelkens/Bonk/Sachs, 1988. Verwaltungsverfahrensgesetz,
5. Auflage, Miinchen, 490.

13 Maiazza, 2003. Das Opportunitatsprinzip im Bulgeldver-
fahren unter besonderer Berticksichtigung des Kartellrechts.
8 and further.

14 Stelkens/Bonk/Sachs, Verwaltungsverfahrensgesetz, 5. Au-
flage, Miinchen 1998, 492, Rdn. 6.
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0magoL  3oobyzghommgdol  LOTOOMO-
OOMM3930LMOL  OZOZ3T0MJdYMmo  Bobd-
dm9ooL obygooLb my ddoLBY Yodob mJooL
d9Lobgd MO30L0 EOLZ®IE00L BOGOFMYdT0.
00039 3obmbolL §56-0L MObobIdE JE0MY
0603369mm™o0L LOFOOMOMEONOM3930L
390mbg930d0, 030boLHGOEFOIYM MGOFIOML
399900, 390Mm0iOOIMML ZOTPOMboMadom
©O @OOBoLAL FOM0TO 0b FHIMOTWOOHFMML
dbmemmE 396033600m.

©obobgmgoymo bm®MAgdom ObyLyd

3Mm0biEodL, GMIgmoE  0INBOLHG®OE0IYI
MOHZObML B HOOL ©dM 3L, 3OOBY30HMUL,
@O0BYmML  OINBOLHGOEYM  BOGIMYdS
My 0MY, 3gMaobymm LOFOOMOMT0 ,M3MM-
H3500aDHOL  3M06303LY  PYBMEYd96.  Lo®-
Y30 »M3MOHYo0dI0* bmad GHOMOE30L
B0600MAa3 9mMgogmgooL  60dbogL, do-
doLoEOdg, gL (6gdd Tgodmgdd oLy go-
3030m, 0oOJmL  FFOOHMZIMMOd  FOM-
3399mbBomo@  ,60600M3YamdoL  3693L
0MLYdYM  BgLL. GOLOZZNM39MM0Y, OEI0-
BoLHGOEOYMM MGHZOOML OO 0J3L JWBMJOY,
9L @obL3MY(30YMO IRBRMHSO3MLOMYdO
300Mm0ygbmL m30Mmby076M0 30Q0-
B6Y390h0omagdoob  JoLOMYdOE® O  obgm-
0dm3obgmmb obgmo  dm®H039d00m, OM-
09003 J3bMO dm399gmo LOgooL
30690mMmYd90006."° 03060LAHGOBFOYMO
mOaobm mM0gbho®Madymo J6@o 0ymL go-
©06Y39MH0oamgooL 30806396mboemmdody, M-
0emoL EOLOEEYbOE® YOO ZoLEgL 3dobybo
300093 300b3g0odY:

e 30M000L  goobEyznbgdom 0gbgdo
oy 0o 30mbBagmo 30dobo yzgmody
™M3H03OMYG0 gdom,

e OMHOL My 06O JMEYTYmo OO0
09330hM0hHODIBOMOOOGM39300L07

e 00939 OGMOL My OO EOLObOGFN
0AnboLbH®OEoYmmo  MgLbydLbo  dg-
LOOOTOLMOOTD  BMEYTYLN OEINbO-
LHGOEOIM POOM3930L LOAJ0IYLMO.®

093609601  3GHOMBILOG

39630690

15 Noak T., 2012. Einfuhrung ins Ordnungswidrigkeiten-
recht — Teil 3, ZJS 4/2012, 458.
16 Idib, below.

dhogm396LOL 06@MM3OE00m, 6HmMIg-
mo@3 006 BoM3moanbs mLY-oL  vEIo-
BoLHGOEOYM 3T9Eb0g®gdOomO  0bLHOHYDHOL
009  mMaobodgdym  gm®mIddyg 3og39-
m9ogcm  3mbLYbgdOTo, ZgMHaoboolL OET0-
BoLHGOE0YMO MGOHIO6MYO0 dOMNdL b o
04969096 03 b®IHdL.

3.3 dugumomo: boddgbgdmm
bodofmomEonm3a3900 3aMdoboodo

3030MOMO, J69006HM3Mm 339090MMO0L
d90mbgn390d0, LOBYEOIbE3gem™  LOALO-
bycmgoo dbmmme 38dody ©OMOM393900LOL
000060396  LOEOALEJM™M  DMIGOL O
b3omo LOGMEYOMMOGE Mm3MGODHIY60HgDHOL
3M0b(3030m 3060d909cmo @abgmgE0m."" og
0603369mm3000 @BOJHMG00, Fodmab3a3L
09 00O 3M(39379M0 Y6900OHMZM 3T9690MMdO
603oH0IO 9BVIJOL B3OMYIM(3ODY O bmI
oM 0gd6gdd 0g0 003xmbOL  3odmaBzg30
0LEaO3LO POVGM393900L gobAgMMYdoLM30L?
0600369mm30600  0LY3H,  BOOIOMIGO
QOMM39300L dOMEO, OHLYOMOL MY OGO dLY39
00 oomygMho  LOJTYbgOM™M  LOTOGHMIOL
3096 ©OBLYOPMO BM®3YO0L EOMM3930. Od
30mbgodg yodhymxgomo 3oLbolb goEgdaLboL
03NbOLAHGOBFOYMO MORObM, OMaMO3
6900, JOOL V3OMAL BOGIMYOOL EOBYYOODY.

4. O0bdmIBNACM0
30©@16493300CM363600
baLAdIMOICIM JMEMEHMD.
dds@Mao COLAMIBOICDN
JBM3603MLOABOL
3u6bMmBNICN 360480

4.1 obgMapoamo gmemgdo-
dmbomadob gubbmbgogmadob
dgdmbadgoo o babodoomemm
3Mbhhmmob gyofMamgdo

17 Stelkens U., 2016. Bauaufsicht in Deutschland, Con-
struction supervision in germany, materials of the in-
stitute of administrative sciences of TSU. Thilisi, 2017.
34 (The article is available in bothe languages — Ger-
man and Georgian)
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03006 ™m39mMMO0L 3096 0MIdIYIMO Y39Mmo
3000643900900, 30MIMOHOLOOLZOHEOYO
IBRMYd0dmLOMYO0EOD ZOIMIObOGg go-
©06Y39h0mgd9606, 03308009606 90006
LOLOTOO MM ZMBHGO M.

03060LHGOEOIMO MOOHIZO0MLOEAIO
@oL3®IBOIMO JBRMYOOIMLOMYdOL  ©O-
BgLodd  odma3L 3oL, GMIMe BRI
3339 04m bobLYBYoo, TMIIgOYooL O
30006Y39h0egoolb  30mgooLb  oMIZIIM
MO30LIWEYOOL, GMIgMoE 006 JbEoO
300m0ygbmb ©oLg®gEoob  LOBM3G®YdOL
©O(330m @O 03 980B6oL  FgLOdOANLOE,
HMIMOL 30LOMBYZ30 F00B0gd TOL 30bMBTO
9L JIBREH003mLOEYO0. ©oL3®oEOIMmOo
IRBRMHOO3MLOMYO0L 3ubbm®(309mmyo0L
3009300 30MYOIMO  FoEOBY39H0mMI6go0L
LOLOBOGOM™M  3MBHEMMOL Jgdmbzggz0d0
LOLOTOO Y™ oM JBRYd0dmbomo
3900mBAML  OEINBOLAHGVEOIMO MEOFOBML
30006Y39h0omgdolb 30d0b63gBmbommon’® —
067 0HOL MY VOO MGZObML F0gM IM(393Ym0
dgLodmm  OEOBY39MH0Mod9000b  FgM-
hoamo  3oEoByzahomgds  3ghoe 0y
bogmMYoOo®  OFOOMMIOYMO O  FYII3
00300  (LOLOFOOOXMMAI) JgodhomL 080
06  @©@Oo30LGML M®EObML  FgLodOdabo
obomo v3nbaLHGOEOIMO dgbHoL Tomado.
bbgo F9dmbzgzodo  LOJdg 3399690MEO
LOLOFOOOMML FbGOEOL VMTOLOYMYOgENO

bgmobyBMgo0L doMmyym ®}ybdE0odo
BOGMY30LMOB O TP bgmMOLYBMYdOL
@oymaxob @O bgmabyxrmgdoLb IJHmgooL
©OIMYIY30IOMMO0L 36M0bEn3oL OM-
™3930LMOD. LOLOTOO M 03mBAgOL
89006936000 dbmmmE 030L, O0GHOL MY
0MO  OE3NbOLEHGOFOYIMO MGOFOML FogH
309my969063m0 @oLZMYE0O FgLOOOIOLMOOT0
LOTOOMOMMOL O OLIMYE00LB0BODMOL O
O™ 0830 06 LEOYOO 0T IBMHOOTMLOMYd0L
ROGOZMYOL.

003b9o30@ 03000, GMI LOJOOMZgMM™ML
030boLEHGOBOYIMO  LOSGOMEILM  LOTOM-
00O 06  0m30m0oLBOBYOL  L3YEOOMYG®

18 Hufen C., 2010. Ermessen und unbestimmter Rechts-
begriff, in: ZJS, 5/2010, 603. (See. Comment to foot-
note 15)

bMm®3OL, HMIGMOE OLZIGYBFOYMO JBENY-
000mbOMgdoL @OMamgddo JoMYdYMO Zo-
©o06y39dhomgool  LOLOTIOOXMM™m  ZMbHEG M-
mob  BgbL VOOV, BODHYIMHOMYGOO
LOTOOMMOL 3096 EOEA3N60MO BMMAIndOL
309my9gbg00LOL, LoOHOYMg9doL aohg-
6oL d90mbzg3odo, T93300MM0O  ©O39Y-
OEbmm 0mbBobogg J3oybadolb @O 3oM-
39m  Mogdo, d9Maoboolb (ob. BYIM®)
0OOM 300MEOOMAYdOU, HMIGMMO
030boLEHGOFOHMO LOBOOMOMOL do-
Momoo  3Mob3ndgdo gdmbzgze Lo-
Joehmz9emmL 030bobHGOBFOHMO
LOFOOHOMOL  3G0BEN390L. Johomym  3o-
bmMBAIdMMO0dn  gdobah3znEgdymo  bm-
3900, GOMIMId0E ©OLIOIBOIM™  JB-
mM9d0dmLOMMYdOL OMHYIYMMHYO6 — DMZOEO
030boLEHGOEOIMmo  3magdLbob 399-6 O
09-7, 53-9 @O 96-9 Igbmyoo — gbdoobgdo
396306001 JgLoOdO3OL M9aIM0MYd9OL ©O
39330000 3030MOYOMOM, HMI JoOM39™MO
30bMbAYdgm0o  030B0LAH®OGOYMMO  LOJO-
Homob  39goboboLb 03039 0©YIO00 @©O
00b6900m bom3dM3069MMdY, 6HMOo-
madoiE ™o30L @OHMHBg ggdM3obgm 3Ob6MO-
0909mL  VAMIMO390O ©O  JOOMIYMO
030boLEHGOBOYMO  LOTOIOMOMOE 03039
LIMOLZ3gMId0m  OPaL  godLbggomymmo,
HOMaMOoMOE 39M30bgmo. gb FMEYIYIMOO
330dmaaL  LOTPOMYdOL, TMZ0IZ9MOMM
3963060030 0MLYOYMO 30OM0
300MEOOMYod MHmam®E  30HIM oMM,
oLY3g 3OHMEBILYOMIPMO dET0BOLHGOF0YMO
LOFOOHOMOL BMEoghmo LogombolL  ZoEo-
LOBY3BO.

Logodmzgmmdn  EOLIMYFOYIO  JBEY-
000mLOMyoOL  0BLEHOHIYHOL Todothom  2000-
0060 BmgooLb OMMML dMLYdYIO LB OMBYMO
©OIMZ0EIOIMHd0 @O JoLO MBI ZoodMYdOL
93IMM™MO900, ©O 0LY3], BOBLLZOZIOYMO
00aM3q00L  OoMLHOMBO  BOOMOE®  OMOL
BoMamhgbomo  LOJOOMZgM™ML  ¥BabogLO
LOLOJOGMENML 2008 Bmob 20  3JooboL
N 0L-87-87-0b 3ogOMOMBY. LOJIOL  Bobo
0bLEHOO6(E00T, LOO3gMOENMm  LOLOTOOMENMAT,

19 See. A more expanded version: Giorgishvili street.
2013. Administrative Law. N. 1/2013. Thilisi. P. 28.
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6Hma
©0bL-

0bygmaAdm30b9mmoO 3mLOBGYOYd0m,
03060LHGOEOYMO  MOIOOMLOO3T0O
39300 I®@MYdddmbomadolb 3Obmb-
090omaly 0096 @OB9LYOO 6036030L
000L, MM MOFObMm  IJBRIYOOTMLOMOY,
©@0L3MY300L @WOGORMYOT0 MOZOE  T00MML
30006Y39hoemadd @O 06 oo ImboaL 03
Lgzgd™MIo 30LO TYBMYZ0. 3603369MMMZ30600
dbommE 3mEgdgmo  gooByzghomgool
306MB09MHYOO-OLOOYMYOIYENMOINL 3Mb-
OOMmMo  ©O oGO  gobbmM(309tmMyoIYIm0
MmmbobdngdoL 30%06396MmboemmonlLy do-
0mB0900.2° mYd3o H9damadd 0bLEHOLENVD,
OOMAgmOE  3MOJHogymo 00039  dm-
LOBGYOdOmM bomBIM3009MM MO, ao-
30000 Lb3d EOL33bVI®Y, GVERO6 Tbyo-
39MMd0J0 F00M™ OTOHYO0mM0 dIMMbM36900,
MBI ZOMZOMOLBNBYOS dYBFOYOINOO
0ANbOLAHGOEOIMO MMHZobmLY O
dmdommogdoL 1O m0geHmmMd0d0. LOLOOOMMM3
©033004mBOMYOmMO®  300H60d  MEGZObML
909  mogoLo EOL3IGYBOYIMO  IJBRMYOOL
300bm®309Mad0L EOLOOYMYOd O VIOLMOD
BOMZOMO, HMI FMEITII0 ZoOBY39hH0emgdo
0 0330YMBOMagdL LOFOOHMZIMML BMFOEO
03060LHGOEOYMmO  3MmEaggLoLb  39-7  3Pb-
mob  dmmbm3bgdlh, GMIMOL  MObOL3OE
@0L3OMIBOIMO  JBRMHOOIMLOMdOL  Zob-
bm®(309mgo0LOL o6 Fgodmagdo Fgommobmb
30600 doOOMOEO JBIJOJO0 O 306MBOgM0
0b6hgegLYo0.?!

4.2 obazfgonmo ggzemadodmbomgdob
89bbmMzngmMmadobob odzgdnmo
doomdgoob bobggdo

306bm®(309m900LMZ0L
LOBM3E®YOO. @oL3MHBOYMO
dmbomgoob  gobbm®ogmgoob  FH3Om-
09000  3moLO®WN30E0d  bEIdd  dodomo-
O 39MAvbym 3936096090080 0MLYdYMO
bJgd900L  BobgE30m.22 yzgmodg  go-

©oB9LYOYMO
IBENYOO-

20 Turava P., Tskepladze N. 2010. Handbook of General Admin-
istrative Law. Thilisi, p. 242.

21 Ibid, p. 246.

22 Maurer H., 2011. Allgemeines Verwaltungsrecht. Miinchen,
148, Rdn. 19.

3MEImMadImo mgm®moob  dobgEzom  3Ji-
©@m3900L Mmmbo Loby OOLYOMOL: S

1.

©@oL3®YEO0L  OMEOIMYYbY0d, GO
00030 godmabohgod, M3  OEI0-
BoLHGOGEOIIMO MGFOOM FOM339790M0
LOogombgooL  goOByzghoLbolb 396
0(36mMd0gM9oL, M3 3oL d0boggdymo
0gaL ©0L3MYEOYO IBEYOO-
amLomygod od LogombygoolL TMBYL-
039000300, @O @WoJOHMAL, G™A3
aoL sbmmmE 03396M0h0moO©
©OEAaY6omo ghmOIOH™MO  goo-
64300 9go0L 300Yo0L JBYOL ©J3L;
@oLZMYBOYMO  JBMYOOTMLOMYO0L
300goMm0900, HMmEaLOE  VEINbO-
LHGOEOIYMO MOZOOM EVOEOEIOL DLYM
LOTOOMMgOMH03 T9EIaL, GMIYMOQ3
o) 0MabL 30m30mabBobgdyemo
©oL3GIBOIMO JRBRMJOOIMLOMGOOL
dogbom 3mE9dgm  LOFOO MO 03
3909390L IMGHOL;

@oL3®9E00L OGHOTBOEMIG0Z 3odmyg-
6900L dEa0mOo 0J3L 3030b, HMOaLOE
MOMHRO0Mm 3bgO39MMI0EOL  3OMmFO3L
dobmaolb d0b0dgoymo  oLZMgE00L
30bobL, GMIgmoE  OEIMIGOIMOL
000do, M3 Joommb  ImME9IYm
3063M9hI Fgdmbzgzod0  Y39modY
LOTOOMMOODO 3006Y39hH0mdo.
00 T93maAdL  oEaomo  ©g3L, oy
Mm6Oaobm LOWYIZMOObOE® oM Fobo-
bomogL LOJAgLMOG Tgbgdodo dYmy3
06033690mm30b6  3oMgamyogoL,  ob
300m30mmoLBObYOL obgm  OMHYdm-
9090L, GOMIMmgoo3 oM oMolL 986038-
369mmgzobno @O oM  gdbobyMgdo
©oLobym FodOOUL;

@oLIMYBOYMO  JBMYOOTMLOMYO0L
306bm®m309mad0L 3093 9GO ™o LobobL
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d00hbg30  goobyzagmhomadab 3domyg-
00LOL doGHomOO JBRMId900L

1339M3909MYmRO 0b 330OHM3GMM™MO0L
do®omoo  3M0biEodob,  3oMJIme,
3OHM3MOE0YMMO0L 3GH063E030L ©o-

6HMm3930. MYIEO oF oboE Y6 OVMO-

23

Ibid, Rdn. 20-23.
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©0L3OIEOYMO MNOZOLYBEIYOO FOWO-
6Y39homgooL 30myd0LOL.

Mo  I/OH™m @OOHoOm  ©oLIDYB0O
©O7Ma30060  3ObmMBIAYdgM3d 330G M3Y-
anMmOdL, 3om IBOH™ 3066HMO LOLOTOGHMENML
0096  o0@I0boLAHGOEOYMO MOZOBML  Fo-
©0O6Y390H0myool d90mB3gdaL BOO-
30M900.2* LobOJOOOM® VAMBIgOL FbMmMM™ME
000L, oy O3EI6O® FO0MZOEMOLBNBO
030b0LEHGOFOYMIO mGHaobma aobLo
0mdgdogaooL 3obmbabdongmo 0mMd30.
30OMOMOY, 330OHM39MMAOL LOLOTOIGO MMM
3Wbhdmmo  bo®E0gm©ood  dbmmmo
amgomogol 3096 030bobHGOBFOIMmO
OMIO6ML  oOBY39HommgooL LOLOIO®-
oOmm3Io 3oLbohogzcmyo0L d90mbggzodo,
008®M03 007bgEO30@ 030LO LOLOTOOMENM
3OBHGOMMmL goohboo goMazgymo 3M9396-
3030 BYO6J(300, HOOIO0 0OINBOLAHGOEF0IYI
mOHaobmadhL  LOLOIOGOM™  3GOJDH030L
306300069000 J9IaO® FOE6MO0gMgdYMO
0Jam  LoOLOFOGOMM™MIn  LOGhgmOL  OM-
dgcmob LOogdmbg Jom 8096 ZoM3393em0
03000LAHGOFOYM-LOFOGHMMYdD030  OIJhHY-
00L 3odm39d0L LOdOLYbME?.

4.3 aobybLodmzMamo bodoMHonmadngo
36909060 o Laboduhmmm 3mbhtmmo

396306001 LOTYEBogG ™M BMYggddo FoOb-
Lb3O390yMO ©O3M30IOIYMYO00 00
LOZomMboL 30O M, 99390JOOMJOO MY VMO
0006 m39MmmonL 3096 3obyLOBM3MYMO

24 Peine F., 2008. Allgemeines Verwaltungsrecht. Heidelberg,
57, Rdn. 206.

25 Maurer H., 2011. Allgemeines Verwaltungsrecht, Miinchen,
142, Rdn. 4.

LOTOBOMMgOMH030 (36909000 OBV HIOO
LOLOFOOHOMML LGP ZMBEHOMIML. ZobY-
LOBMZGgMO LOTOOOMHOH030 369-
0900 396939mMm36900 (00oL3®HEOOLRVO
306Lb303900m, GMIGMOE LOTOOMMHOEOH030
300939000 LYIOML  obY3YMN3LYOd)  3o-
bmMBAIdMMOom  OBgLYoYMO  BMm®ANL
39900396 mo0L LABYOHML. OOHLYdMOL go-
67LOBM3GMgMO LOFOGOMHIYOM030 (36909000
(Bomo  ,830b67LOBM3ZGgMMOOLY  boMobboL
00bg30m) dmgmao 3omohE®o HgtHnbgdaLo,
HM3MMYO0(300: »3900mbLOBEOOLOYEO YO,
LO05060Mm  0bhg®aLo*,  LOBMBOOM®MYOE030
39000MOMAMOd*,  ,300LOZYMOGOYMmO  Jo-
®9omy0960“ ©O 0.9. mMoHa®OHYOHO30 03-
Hm®gdob BoBoemo m3zmab, GmI 03 (369-
0900L  3ob3OMMHIdd  VINBOLAHGOFOYMO
OMH3O6ML OLIOYBEOOL FObBYZYM369dd O
0M 36O 0973900 900MHML LOLOTOGO MMM
3MBHGMmMLZE, L3 V3HMEYd0 30, 3oMHadom,
LEOYMOOE JOOYMRYO FFOOHMZJENMAOL g
00 (3690900L OB3OGOHYO0LOL OLIMY(EOOL
300mygb6900L FgLOJMGOMMOOL O MZO-
06, ®m3 gL LYPIO™ME TOMOObOE YOO
0099398090060 ML LOLOTOBO O™  3Mb-
HO®MmL.Z  g3g®mIOb00L BIOIOOMIYMHIO
030boLAHG®OFOYMTd  LOLOTOGOMMMT  @EO
396M30600L LOZMBLAODHYEOM LOLOTOGOMM™A
MO3000m LOLOTOO M 36M0gHo3od0
OOEAN0L, GMI FobyLOBM3ZG®gMmO  LOJO-
HoOmMad®030 (36909000  dodMYgb90d  ©O
060O3HgHOE0d  dINbOLHGOEYMO M-
306magdoL J0g® JdoOHOMOO® JYOO VY-
939909006HML  LOLOFOGOMEM™M JgdmBAgOOUL,
My0(30 ©ooBgLgL ZodMBOIMNOLYO0%E, M-
©@aLOE VT30S BEANBOLAHGOBFOYMO
M6Haobmadab 3096 ©oLI®YE00L godmyngbgdo
@O  JgLOdOBoLOE  FYPOIOIMOS  gLgmO
3006Y39homgdgdol  LoLOdoO oM™  3M-
BHG™MEO.

26 Borgs M., 1999. Kommentar zum Verwaltungsverfahrens-
gesetz. 3. Auflage, § 40 Rdn. 17.

27 Ramsauer K., 2010. Verwaltungsverfahrensgesetz. 11. Au-
flage, § 40, Rdn. 73.

28 List of exceptions, see.: Maurer H., 2011. Allgemeines Ver-

waltungsrecht. Miinchen, 159, Rdn.37-42.
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5. 0@3060LOMABAIMMO  BamAM-
Jo0b ©JBY3s0bL ©OL3AMBOBNY bO-
Jotn0133CMb o@3N60LOMIBNICM0
d06M63M@I6MMBNOL 30bd@300)

JoOoym  03nbobhH®oEYMm
090MMdOT0 m3mbdhybomghoL 3606-
3030 ©OMIzIMOMHYOYmM0d  JBRO® ,IMm3-
MHdomadgmmo” ROOI0O, 30069 9L
39600bym  LOFOO®MOMT0O. 08 3M063030L
00hoMadgm  bm®MIO® 3393tM0b6gdd  OE-
0060LHGOE0YM  LOFIOWMOMOOOMIHZOMO
3™99LoOL 22-9 3gbo, GMAImOL d0byE30m
weee Y PO@YBOMOO 330690603369 M3060
030boLAHGOFOPMO  LOFOOWMOMEPOGOM3I3Y,
00006  LOGOOL  gOEOLOBY39HO®  JJBRMY-
000mbom MMHZOoMmL (00b03yomMdaL
30ML)  Tgudmod  ooMO30LYBMML  EVB-
6Hm3930 030boLHGOBFOHMO 3oLybobL-
03900mmo0LOaO6 @O  OLEIOEAL  Lop-
yzngc Jgb0d360L.“?° mYy33o, IMEYTYMO
bm®3oL  FobooMLOEODE  OAMIOBOMY,
030bOLAHGOFOYM™M MOFOOML o6 9dmggz0
©@oL3MYE0Y, To0OML  oEVOBY39hH0MdY,
LOYOHOME® EOOBYML My 0O BOOHIMYOY,
0MHodgm oL gdmazd abZ®Y3OIYIO
IV Jo0dMLOMYOY, dMIZMIZ0L  FIVIBO®
OMAYb0oMMO  0E3NBOLAH®OBOYMMO  LOTOG-
MOOMEOOhmag3ob  dEodhg  3603369mmdaL
30dm 06  3oommL  LOBJE0IMO  BMIJd0
©O3MM3930L 03OGOHO.

OmagmbOE  dgdmo gbobgo  (ob.  3.1-
3.3), 396M30bonodon, mYdEd  dgMa3obymao
LOFOOMOMO LbZd J39Y690mMOb FgOMmHdOM
(ob. ®¥g0mm 2.1-2.3) JgoMgoom IE0MY,
LOZOOMBAYOM™M  HOGHMYdom  LOIFOME
39%03073m ©obL3M9E0oL ©60d490L LOIYMOG
000O™M39MMBOL,  dEINBOLAHGOE0YI M-
306magdoL 3d0b(3 9dmagzom 03®I60 OZH M-
bm3ogOHmdoL  boMobbo, Gm®3I TJoo MO

3O6mMb-

abmmmE 030boLEHGOBFOYMO Bom-
0mdoL Jgbobgd 30bmbBoL 22-9 Tybmom,
NORGl 030boLHGOBFOYMO LOTOM-

MOOMEOMOMI3930MO 303 ™G0  Igbmom
90b0dgdgmo  0gdzm  ©oLIMYFOIWO  YB-

29 Code of Georgia on Administrative Law Violations, https://
matsne.gov.ge/ka/document/view/28216

m9dY, MOZ0M ZOOBY30hH™Mb, OOBYymb o@-
0060LHGOE0IYMO BOGHIMYLS MY OGO.

Joehmym LOFOOmOMTn 03 3M0bEo30L
0033006900 gLYMO FOIMIZIMOMO BO-
®H3om OOHMI o6 JdmbEo, H3gbmzoL Ii-
BMd0O. LOZOMOJYO MY, 6HmI obomo
©O3mY300909mo  LobgmdboxymL 3o m-
09080 @O LOOFM9MOL ZMOIYIBEOIM™O  Zo-
dmEomagoob ymbdg Hhoomzomo, HMI 396
300MY3YMmM0 380OHM3IEMMO0LOIN0 BOOHOIM
©@oL3®YE00L 3060d9d00 LOTNT0 0gd650MEO O
3OOIBRE0Imo  LY9agdoLOAn OOMmYBYdOL
H0obLZOL J93(339em0 09690MO.

mIYo3d  ©®ILOE, dDMBOO  VINBOL-
HMO3ogmo  3mEgdLob  JdowgooEOb  (3o-
madymod 2000 Bgmb) 17 Bmob O O@-
3060LHGOEOY™M  LOFOOMOMOOOIMZIZOMNO
3™adLoOL dbomo MYEOJ3E00m 30MIOOEOL
(d39m0  LOSGFMYOO doMIYMOE  FJBIE 0
0gd6o 1992 BgmmbL) 25 Bmob 89993 96
30093 0330M00 03 0bLHoHYHOL FoggooL
@O 0MJaoL yxmogoho. 2016-2017 Bmyddo
hoho®gdymo LOGOMEMIOYOO 330m9-
300  Jobgzom, GM®MIMOL Jodobo oym
LOJOOM3gMMT0  LOFOGOM®M JFOOHMIZYGENMOOL
3Imbdolb  JgLBogmo, ©a06EYdY, MM™A

®HgL3MbEYbHmd oo boboemo 396
0390L OOLZG®HEOIMO JRBRMHOOTMLOMYO0L
30b600MLL 30dmgzombymmo  Y3ghaLmdo
©@oL3®IEYM JBRMYOOIMLOMYOOL 06 LOY-
Hom oG 0ygbgoL, ob 0ygbgoL domoob
0930000@. 0L, 306G 0830000 IMJIGOIOL
©oL3®IBOIMO  JRBRMJOOIMLOMIOOL QOM-
3magddo, dmbadbogL, Hm3 EoLI®YE0d M3
d90dmgod MH9IEMIdYMO J6©O 0ymb... .0
9Om-ghmo 99695903m 3mdO300dY dYMmBO
®9L3MbEIYOHO 0BOLOE 3o VFOMOL, GMJ ...
O3 IBRO® BOgMad0 096900 aLIGYBFOIYIO
JBRMYd0dmLOEYdY, B0 JBROH™ F9gH0 EOIMY-
30admmdalL  boMobbo 9gbgdd m3z000M6
mMao60d03000L... 3" (1)

00 30@ama3oL 30d9Ho LLb3zOOLLZL AOI-
Hm®adom  o0bLDBYOdO: o Tgodmgdd  30-

30 Tsartsidze D., Beselia G., Tsukhishvili N., Kalichava K.,
2017. Culture of Public Administration in Georgia. Socio-
logical research. Sociological research, Thilisi, 11.

31 Ibid, 33.
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demgod  BboBommoMmog  3ob3oMmodgoyemo
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3M339(HhabE0o, MOmO 00MmJigOMb OTMY-
30090MO@.  LOZOOVIOME, FOOIRBREOOL
MOZ3000 O30mYo0L  JodoboE ®OBOTMOL
30M3399mm  OHOMML. OMObOgMado® 0600-
3090mm30600 JMbgMmamo  dbGHOEOL  ©OL-

39300LOE30 J6MOMMMOD, ®oa0b
©oL3MYBOYMO  FoEOBY3gHOmMgooL  do-
Mm950LOL 1RO [cJolceJo ) OMMAOMOY

LOMOLBM®0* 3oOBY39H0mMadal FoMyoolL O
d90LodVANLOE  Ambygemol  3obybobdgydmm-
00L  godMHEOLY, ®oE, LOOMMMM  #oddo,
LOBLOLYOHOL EOIZOMZ30MOE 30 T90dMgdo
©O3MmO3mMEOAL... 030L oMY, LOJIoL ©OL-
39309mo  3oobyzgho LogomboL JBROH®
MOM3d  JgLBO3mOL O  Jgdmdogadom
00aMm3dL AMomMbM3L, GHOE FMbgmgL LogdgL
JOOYmgoL o oL I®hg3600 OMIML gL
0030LIBRIGOO O JOOHOIMME® 3o0ddMOHO3ML
LOGTg. GOLOZ3M39MNL, gL Yzgmo IJm-
bgmagl o6 gbgoo, 30aMod BWOJH0o, GMMI
LOJTg 33093L LG OMBYM 3OHMOMYTGOMOL
989JHIM0, 3MJOMOJINd FINOIEOIMO0L
@0 LODMFOOMYdBD030 OMITHOHOMMOOLZO
00006HMYMO  330OMZGMMO0L  OOLYdMOOL
39mboo.

9L 3O MO YOH 03O 30MH3gm M0gd0 BoObOL
0m3Hob0d 3MJomogggoobomzolL, Mo bymb
33mob 330 M39MMO0LOI0 OO BOMONL
AOTMYOmMN0godoL 06, bEOMdOL dG®LYdMOOL
d90mbga30d0, 3oL T9ooMmHYBIdOL, MOLY,
®oO30L 3bMog, Imgmmo M0go JoOYMmSTOMO
89093900 3mM3Yy3900.

B90mm  6omdzod0L  LOOEMIHLAHGOFOME
aubzobommm MHodEYbndg Jgdmbagzd, M-
39mo3 LO3TgbgdE ™ LOTOOWMOMEOM-
™Mm39390L  ©@O  OE3NBOLHG®OGOYMO OG-
306mgd0L 3096 Jom ©Y360L Tggbyoo.

6. 3030 0M00: buaddde6IolDM
bLIBI IV PIME333360
boJamOI3at™MMA0

3obgzobomogm  FbmMmmE  P69006HmM3M
009690mMOoLMOE ©O3O3T0Mdm  DLo-
30OMOMEOMHM3930mO  LOZOMbYOL,  mo-
603, 9.6. 30Gd39m0 3MmOLOL BORYOMAYOOL
d90mbgg3odn.  LOAIgbgdeN™m  LOJOOMO-
@OMOM39390L LOJOOHMZNML 3Ob6mM©b-
09omMmMd0m 0B6oLM03goL 9.6. 3GHMIYIHOL
JLO@OMbMgooL O MOZ30LIBWOMO F0IMI-
3930L  3mEadLo. LOJOOHMZgEM™ML  3MO3-
HmMd0L 3d9690mMmMdOL BdodmMZ0L goEgaoL
B9LOLO O LEOBYdIDMZM 30 Mdgd0L Jgbobgd
N. 57 -9 ©oa9bomadoL 66-9 3gbemolb 1-cmo
6oBomob dobgzom, 3oM3gmo  3amobob
LOATYbgdM™m O6 LOGY3MBLAHGIYJE0M  LO-
03380m900, LOZOGOYOM®ME, domo LO3BoMab
3odm, 06 LOZoOMYdY6 BYOOOM3ZOL, Y-
939 ... 339690MMO0L FBOOIMYdGMO ZO-
©9OImMOd  O0(330L  3OBMBIHdMMdOm,
dom dmMobL, LOBTHBYOMM GYamOTYoHYd0M
30m30mM0oLB0B6YdYMO MMbmM36900...“%2 — 0bY
30hgmoomycmo LO3TYbgdM™M  LOTOGHMMOM
30m30maLB06gdYMO LHOBOGHYdO.

00039 J0booMmHLOL bM®ASGL Zo3Mm30m
396306001 ,LO60FYIM BIgbgdMMdOL Zm-
©9dLbob* (Musterbauordnung, MBO)* 62-9
30MOgMmoxwdo, OHMIMoL 30bggom dmE9dY-
o 3emobolb 339690mMMOOL goby39m36900
d96mMdo-60390M0900, OHMIgMmMO LOTOMENY
7 39H®L OGO VMYTOHYOd @O GMIMYLO3
3060396006900L  BdMBOTO  03YMAYO006.
dmogzoMmo og ob oMolb, HMI LOITHbHOMM
LAHOBOOHYOOL OIYBEZIMMAOL Fgdmbggz030
396mM00-60390Md0aL gO3m LogOHMboL gohgboL

d90mbgg30od0  30LYbOLAZYOGMNd  MOZOE
99LO3YIMMmY ob BoL B0g® OJOMO3909™MO
LOATYb6gdMM™ 3MA30600.3

Mm6039 3obmboL, Gmam©mHE Jobhmymo,
oLa3g  BgMAVBYMOL, 3809  FOM3OMAOL-

32 http://www.economy.ge/uploads/files/2017/msheneblo-
ba/dadgenileba_57.pdf

33 https://www.jurion.de/gesetze/mbo/62/

34 Stelkens U., 2016. Bauaufsicht in Deutschland, Construction
Supervision in Georgia, Materials of the forum of the Insti-
tute of Administrative Sciences of TSU, Thilisi 2017, 42.
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3obmLY.  ggMa3obymo  3obMBIYdMmMdOL
0 O33300Mm99m0 3MoghozoL d0by30m
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60390mMd0L 339090MMO0L ZOBLMG (3OO
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690MmMYY.“ Pbgdomazm 839690mMmMdd 30
B90mm  bLYbgoymo  ,3OMEOIYIHOL  JLoO-
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boLboomoL  doyboEogoE, PIEGLO  LOIY-
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3036Mm00L Jgdmbzgz30d0 O0LEYOO 03 Baboom.
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30090639, ©OLYOGYIO J3oBIo0OL 39390900,
06 obomo  @ObE®OL HOLAY  FOOOIYOO
8000 o6 10000 gmoGom o 3d9b9dmao0L
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bgozom 030boLEHGOBFOYMO mGOHaobm
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35 Ibid. Above.
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RESUME

Present-day governance has to solve more complicated and varied
tasks for which in certain cases it is equipped by the government with
the discretionary right — certain freedom to make decisions, which is
expressed in the fact that the administrative body is authorized to select
itself the most suitable decision out of several alternatives to achieve
the aim. The article discusses the importance of the institutions of the
discretionary right and their place in the legislative systems of various
countries. Special attention will be given to several legislative regula-
tions in Georgia in respect with the discretion institute and difficulties of

their implementation in administrative and court practice.
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BoLH®OGE0IYM LOTOOMOMEOOOM393009
®9030MH700L0L  0YygbgdL  LOJOOM3gEMML
BdMaO® 0INBOLAHGOE0IYMO ZMIJLOm ob-
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4 GIZ,2012.Uberlegungenundmégliche Ansitzezur Reform-
des Ordnungswidrigkeitenrechts.
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tion_juridiques/drout_et_justice_administratifs/texses_£_
documents/Conv_Rec_Res/Rec%20R(91)1.asp
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030boLEHGOBOYMO  LOLEIMOL  gOMHEO
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RESUME

The article discusses the problem of separation of legal form of
response to administrative offense from the legal form of police pre-
vention measures.

The Code of Administrative Offenses of Georgia does not define
legal forms of response to administrative violations and, therefore, the
police uses legal forms of response defined by the Code of Admin-
istrative Offenses of Georgia as preventive measures and response
measures to Administrative Offences.

Based on the analysis presented in the article, the legal nature of
the response to administrative offense has been defined thus giving
the opportunity to separate it from the governance by the administra-
tive body.

The given comparative analysis serves to conclude that the offens-
es that are regulated by Code of Administrative Offenses of Georgia
are different by their nature from the relationships that are regulated by
the General Code of Administrative Offenses of Georgia.

It can’t be concluded that the response to offence is not public
governance. Accordingly, by the general administrative code and by
its legal forms such as Individual administrative legal act, cannot be
regulated by the response to the offence. —In such a case, we need
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to leave the general administrative law regulated field and define the
legal form of the response to the offences and the procedures of its
preparation, publication and enforcement. That will allow the subjects
of the offences to protect their rights when the administrative charges
or other types of the restrictive measures are applied to them on the

basis of these acts.
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bO3336dM bOMY3A0: bogoMmmda, HygbahHo, 3abgbobdagdmmdo

1. ddbA300

3030homoLHYMH0  93mMbmIn3gho  IMOIMmoL  306HM09030,
0mO30M0 93MbmMB0zycm0o dMMO3dT9900 — 09MoEoYmo 306MHgd0,
LOGFOOMYMH-93MbMI0ZIOH0  oMYAML  dgHoyd BoOBomb Bob-
0Moa9696 @O goohtodm 36033690MM3060 dOMOYIBMYdO OMO
SbmMMEO BOFOMBOMYG, OGMOTJD MJaoMmMbIYM O FEMOOMYG
©mbYdy."

OOaLEOIMO0m, LOJOOHM3gEm™mAn GYa0LAHG®OOEYdO O LOJ-
0006mMdOL VLM®E0HMYOL dMYYIMO0M OGOLOTYGEIMIGM (OPO-
3™396O3E0gm0) 0gdoogmo oMo, MGmIgmmo dmJdagogoal
0MHgoM0o  @WOHOM O IOmOZOMBIOM™M30600. Jom  IJMOOUL,
oLObo ObM®E0gmMYdgb 3O MagdhgoL, GM®IgMMOE J394ybab
3OMOM03umh My 93mbmangyd  gobzomoMmgdodo  Igog3m
060336gemm3gobo  B3momo. ombodbymob  303boEo30@,

1 Abhimanyu K., 2009. Corporate Criminal Liability,Chanakya National Law Univer-
sity, p. 1.
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2 Shkira E., 2013. Criminal Liability of Corporations: A
Comparative Approach to Corporate Criminal Liability
in Common Law and Civil Law Countries, p. 4.

Ibid.

Ibid.

Brodowski D., Espinoza de los Monteros de la Parr
M., Tiedemann K., Vogel, J., 2014. Regulating Corpo-
rate Criminal Liability, p. 54.
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Mmoo 33m930L JgOoMgdomo @©O 0bO-
moh0gycm0 390mOgo0L godmygbadom.

6 Shkira E., 2013. Criminal Liability of Corporations: A
Comparative Approach to Corporate Criminal Liability
in Common Law and Civil Law Countries, p. 4.

7 Dubber Markus D., 2012. The Comparative History
and Theory of Corporate Criminal Liability, p. 1.
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396mb3ogdmmds  308mBgggqde o 336)[}33{1@030,
odoemobo, 3g. 2.

096003Mm0 3009001 ®9a0LHEGOEOOLMOL
©03033009090m  3OMEIIYIOHOL. o Tm-
oL, ZobLOBM3IGIMOO  V®OLOIYGBEORHTGM
(0603MIgO307M0)  0gMoEOYMo 30600,
oLY3g, Jsbm  g3gybolb  OMOLOIYGBEORHTGM
(0603m™3gM(309m0) 0xH0oYmo 306H0L RBo-
m0oMOL (BoGHIMIOOAGOMM®MO0L) 3096 gob-
bm®E0gmgdgmo  (330mgogooLb  MYanL-
HOOE0OLMOL EVIO3T0MYdYIMO  LOZOMDYO0
(8gbmo 31); 33b™ J39460L 0EOLOTGBEOIMTgM
(0603MIgMO(307™M0)  0gcHoogmo  30MobL
BOMOOMOL (BoGHIMIOOIYOMMO0L) MgaabL-
H®OE00dy 3ooByzghomagoolb omyxooL
Bgbo (Tgbemo 32); oMoLOTYBOGIgM (OG-
3MIgO3E0M0)  0gmoogmo  3oMmob  Log-
0006mMd0L  LObgM3BoB™M  ZMBHGMEMOL
©0303306903cma  bogombgoo (Tgbemo  33);
bgm3dM3069mMMOd O BOMIMIOOIIOMMOO
(Ogbema 35); 06HOLOTGBOMTgM (OHOZMBGH-
309MO) 0gMoogmo  30MH0L  LOZYOMYdO-
do oMHLgdymo Jmbgdolb dobbgoLYdOLMOL
©030330M903emo  bogombgoo (dgbemo  36);
0MHoLOAYBOMTGM (VHVIMAGOHE0IYMO) 0yMo-
om0 306GoL 3096 d0yYygbgdyemo BoobolL
060dMOYMgo0L Bgbo (3gbema 37).

30000090 YMO 0 Lbbgo 030
LogombgdolL G®YaxmoMagool 307gbyEO30Q,
LOJOOM3gEM™ML  LOJMJomodgm  3madLoL
ROMHamaddo 06 9943930 0MHOLOTYBOGTgM
09M00YMmO 306H9d0L LOJ30ObMOOL
oLgo VL3gIHMOL EO303306Hg0 M0  od-
8306030 Mmd0L 1M Y639MmMYymQY, 6Hm-
3mMHoEg  0MmoL 0MOLOTYBOMIgMm  (0Bo-
3M39®E0gmo) oghoymo 306Hob dogh
360bm LObyMABOBRMLOZODL ToMmYdymmo QoO-
BOo6LYMO GgLYOLOL 3O3da0MZOMMBY.

2.3 bogomzggmmb 30bmbo afobhgdob
dgbobgd

OOMOOE BYIMMOE 0M0bodby, LoGod-
m3gemmdo  ®9a30LHG®OGYOIMmo  OMHOLODY-
BoM3gm  (0GO3MIGMO30IM0)  03H0OIYMO
306Hg00L  O0bobLHdOL  3603369MmM306
ByoOH™ML  BoMIMOEAIOoL  Jsbm  Lobgm-
d6oggmmo  d0gch  3o3admo  aMob®mgoo.
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(@)

LOJOOMZIMML 3obmMbo gMObHhgooL Jgbobgd
3o6LOBM3EMO3L  LOJOOMZgMm™MTn  EO6-
HoLaoEgdoL, Jomadobd @O Fodmygbgo0L
LOgEO™ 3M0B6(303900.

09-5 0Jdgbomob 1 BoBogmob  FgLoodo-
0oLOE dobAVGHYOPMOY, Mm3  FOO6HOL
3039000  LOFOOOMYd®030  LO®WYJZ9M0O

Baghommdomo  bgemIgzmHgmgod  gmobhobL
399(390L0 (EMWBbM®LO) O dgMOLHOL 0TMILL
dmMmoL. 030LMOBO3ZY, bomTg3MmMadd HbOO
390303090L a3 obdHobL 3oEgdoL d0dOLL, FMEY-
Mmoo, LObLMYOOL godmyygbgoob  3mb-
3G90y 30306HMPMIOoOL, dOMm0 dM30LYOOL
300900 ©O 03 doMHomo® TMmMbmMzbaodUL,
OHMIMagoLOE 3dMmobhob aod3gdo (PMBMMO)
1996900 gMOBHOL B0TWYOL. 3OBMBO VaMYM39
306LOBM3MO3ZL LOZOMLbMOL O303T0MgdIMm
Lb3O HYMY306HYM LOZOMbYOL.

MmYP33Eo  LOZObMBIIOMM™ ®Y3IMOE00L
00 @M®3om 0OLYOMOOL F0IYLYVOZOE, OO
3MobhgooL FgLobgd 30b6MbNOZOMMOYdIMHOL
3MobhoL  303MadL, 3MmOIHoImoOE, LOFO-
OHOE BOOHIMOaNBML 0bRM®IOE0O JEbm
9394600L LObYMABOBMYOOLOZOO domg-
09O q3obobLydMo  GoLy®LOL MOMO0DY,
®oE o6 goboL doddzoMmzommdaly @O
06306 0330MOYdIYTMYd0L LAHOBOGHD.
ymgagmogzg 0mbodbymo 30, d9Lod-
madgmNod,  OMO3gmomboboLog®H  3bo-
®aL  bgmb  PBYMOEaL LOZYIMOG0  TgLoo-
WIv] ©OboJogmMadMH030 J090909500L
30bbm®(309em9o0d0.

2.4 otmobodgbotdgm
(omogmdgmoygmo) ophowoygmo doMob
gomoomob (Bomamdoagbemmaob)
bogddoobmdob dghgfgdo/ogmdogm3zob
duMganmoMmadgmo 3ubmbdgdemmobo

OMHaobygmo  3obmbo  LOBMFOOMYIG03
309 mM00b6900MmO  LOGFVBMOOL  TghHgcndoLY
©O 30Mm0 030MdOM30L JgLobgd 3obLEOBMZMOZL
309 mM00b6900mO  LOGF0VBMOOL  TghHacndoLY
©O 03MdomaoL LOZOMbYOL; dMLOBNTBOZ0V,
6Om3  dmdogmo  3OBMBAYdEMMOOL  Mmo-
60bdo(, LODMFOOMYOPD030 3996 m0-

06900L  LOgBNObMONL  Tghgtgdd ob 3obLo
03Mdomad  Jgodmagod  dbmmmo  LOLO-
doHOMmL 3006Y39h0mad0m 306m-
bom  3obLOBM3GYM  Jgdmbzgzgddo O
LOJOOMZIMML  JOBMBIHIMIMOOM O~
39600 BaLoo. ©OO3950(M0N0, 6Hma
LOLOTOGOMENML FgYd0d OZOIOTML LODdM-
30Ma0MH030 3OgOHM006700, MHMIMOL 30DO60O
LOJOOMZGMML 3MBLAHOHIYE0IEO0 BYMdOMYOOL
©O3bmdY 006 dOmMOOMO0m 99330,
J39960L  ©OBMIZEIOMMO0L  bIMYMQBY,
HaOoHMGogmo  ME0ObMoolL EOMM3930
06 GMmIgmoE 96930 ™ML 06 doMOOMONL
3O M3030060L, 0M30390L HOM36YM, 3YJNLY®,
®H9mM0z309m 06 LEOEoOMYG TPMENL, JoboL ob
3998600 0g3L Fg00MHOMYdYIO BOHMT0MYOO.
MJ03E0 oM@ 0mbodbymo ogho oM dg0(3o3L
0009 ©@OMJAoL, GMIMOL  LOWYJ39mMBY3
d9Lodmadgemo  0g69dmMEO  OMOLOTGBEOGMTGM
09600y 30MOL  dMgObM3™ML  FoMYdHMO
Qg0bobLY®O  GoLIOLOL  CMOMOODY) 0bBM®-
003000 3o3930M30cmMMO0L YOHMPB39NYMTBOL
3OMOIOYMYOO.

LOZOOMBAgOMM™  dodOL dodmbomzol
3000300 ©3060900, M3 EOILELIMOD
dmdgdgoo ®933MmMO(300 060600 0
oM 090dmyoo 99x30LEYLO MaMG3
LOIMYOGOMO.  G9aImodgool  godgdy,
MOOEOY OMHgbomo obgmo dghgomycdo
LOgombo  GEEM®OEVY  O®OLOIYBIGIM
(0MO3MmAgdE0xmo) 0gdoogmo  3oMgooL
009G, Jbm  g39460L0O8d6  BWOBOBLYGO
®9LY®LOL, a®O6HOL domygdoLb 3gdmbznz0do,
03 LObOL 0BARM®IOE00L godg30MHZOMMOOL
JBOP639mYOBOL ZOMOIOINYOO.

4mzomozn 890m0mb0d6maL 30-
030moLB0bgdom, 0I3OMBd  GMI  Lo-
goobb  mgo®oymo, ©O 3MOGhHoaymo
0603369mmdd  og3L, 0bg3zg GOamMOQ3
LOFOIGOMOL  gob30MOMYOOLMODE ddoGm™
3033060. LOZObMBAIOM™ (33CMOEMYdY00
300300 393964moL byl magm®ozyemo My
3M0gdhogamo, 3OMOmMgddoha®o LogombgodoL
80ogmolL.  dgLOOOAOLOM®, OIYEOMHOMO®
000hbg30 306mMB3YdMM®MO0L LEOYM-
4ogo, LOFOOOMOL ®MObOIgE®M3g LHO6-
OOHg0mO6 30HIMB0BO(300.

0bo ggdogmmo
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3. dfMaboddbumaal (amadMaatm-
B0ICD0) 0IMOCOIEDNO  300360L
bLOJ30V6MBOL B93330M3atMMBOL
JBmJ633MIMABALOIV6 [©adu3d0)-
m36I06960H30M36IC0 303030

OHOam®dE  HgommOE  0Mm0bodbo,  oMo-
LOJYBOGMTgM (VDO ZMIYEOEOYMO)  0gdo-
oMo 306MH9d0L  LOJBObMOOL  LOgo-

BMBIYdM™M MH9a3ImM0MYdd OPYBEOMIOIMO0.
0Mmbodbymo  bgmlb  Fgubymdb  Omamd3
domo  LOGBNObMdOL  3odgdz0M3oMMBOLO
@0 LOBMEOOMYdAL BEBMOTOGHOYNMOOL,
03Mmgm39 dLgMOL VGLYdMdOL Fgombgaaz0do,
©Obodogmmol godmzgmagbobd @O  bbgo
©OBOTOYMYOMH030 LOGBNOBbMdYOOL Fobbm©-

(309m9d0L 36H9396(3000.
00  9hoddy, LOJOOmMZzgmMmTno  OMLY-

oy 3odmB30300%9  9BIdhoobo  MY-
0306900LOM30L 360T369(MM300600 LOYEMO-
domcmobm 3GMoghozoL 3obbomazo O
LOYZIMILM  FOTMEBFOIMYOOL  FOBOOMYdO.
J390mm BOGHIMEOanbomad LOYO®MOTMGMOLM
933030900 O TOZOMOMYd0, HMIMId0(3
6036 M™m30L Jgbogoemdo EOLIYM LOZoMbydL
3oLYbmMBL.

3.1 936mdab boddmb dobobhmo
3mdomgnob My3madgbroogoo — ,,.CM/
Rec (2007) 14 sobodmogzhmom
mMaobodooob badohomgdfozo
bomyLob dgbobgd”

936M™30L LOdFML 9060LHGMO
3M30hghob MHY3m3YoEOB0L ,CM/Rec
(2007) 14 06HOLOFMOZOMOM MGZOBABOBFOOL
LOTOOHIMIGOD030 LAHOHYLOL dgbobgod”
306LOBM3EOZL, M3 LOFOGM TbodHEOFIMOL
00090 0MOLOTMOZOMOM MMHAOLNBOE0HOL
dgLodmgdogmod  dmgobmzmm  Ym39Mm-
BemogMho  bohHimom®MoEbgzobd ©@O  domo
LOJB0OBMAOL 00Lobggmo 06ga0Mm0d0L
Bomanbo 303mMbHGHMEYd9MO mGao-
bmbmzoL.  oLY3g, dom  Tgodmgod Jdm-
goObmzmm 03 BYyodmgdol  goLOFOOMYOD,
LOOEOBOE  bEgdd  MOBbOL  FMBHOEIVWO
0gamoL  (MGHEO60BOE0oL 99695396¢0LAOO

©OIMY300909m0 3060 960bLHoHIYHo) 30gM
00m0 0630M0I9d0L J9amMB3IHOO.

3.2 9dgMmogob dggMmgdnmo dgohgdob
dfhodmogo

000-30, JOO3MO® @©@OEIM0d  Lophyzobo
O 3096 mM006500L ®O30LYBRMYdO.
099M030L J%96090L3O LOLOFOO M

30630Mmho, HMI J@YogooLb 6900L30HEHTO
d9dmy303  P6@O  3o0oMhmL 0830360
3ObHGOMmMO“ 039Mm030L 3OBMBIYOMMOOL
d90LVdVANLOE. gL aYMOLLbIMBL 0doL, GMAJ
395039030 36O 0ymL ,306MBIYOMMIOm
0303600 3obLODBMZGMPMO, FMBOZOIYMO OO
LObgMABom™ML  Maaobhodgcho  0bdma®aLoOL
d9LOdBANLO." ©3a30M0  ZOBLEOL TgYao®
00960300  LOLOOGOOIINMYdTd  OOLZZbIL,
™3 bobgMABoBML Maagoh0dy&E0 0bhgadgLo
0dM930 JELbMPOH0 MbdoLEZOL BOBOBLYMO
®HaLY®LYOOL FgdMO0BYo0L GYanmotgdolL
LOBYIZIMD.

00 ®m30mMLOBGBOLOm VMLOBNTBOZ00 0L
9379mO(30900 GMIGMLOE 0M30MOLBNbYOL
IBbmdo  306-Hgd0L  H7a0LAHGOE00L  OFbHo
(FARA) @0 @ggogbdomybdo 0MHHg3bgooL
300306000 ogho(FECA).

3.2.1 y3bmyMo doMgdob

MgaobpMogoob ojho — FARA

Jbmgcho 306mg00L HaaoLbHGOE00L dogho
— FARA 030m@gd9magob 33bmy®H x30dogy®
06 0gMoogem 306HL, EOMH3OLAHGOGOEIL
0LHoE00L Y3OOHOIGEHT0, BOMOOINBML
439O @M3I396h0, HMIGMLOE OBOMIMYLL
@O 39OH0MOIMO BOGMHOOZ0bML ©bgoMndo,
dom JmMmob  3J0moogmo OxB0bobLYdOL
ByoOHmyodg.LbgoEOLbgdy OOML  FMLOG-
homagd0 3E0mmmdbgb FARA-L 0mb0dbymo
0mmbmabgoo  3MBLAOHIEOL OOOMZI30E©
399x0oLgd0bom, ®mPdEe  LOLOIOGMML
ymzgmmaolb FARA-L LOLOGMZGOM™M  FOEO-
69439h0m 90960 dodm3Jmbo.

000LMOG, VMLOBNTBOZ0Y, Gm™M3 FARA-L
3096 3obLOBM3GHMO MYaOLAH®OE00L 30dO6O
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O 0MHOL 030L FMBHGMEO, MY GO MEOHOMOOL
006boL 0mMadoL MMFO60BOES YEbMYMOEOB.
oL 30060 0LObO3L IPEbMPOO EMBMGHOL
0096 039M037m0 MmGZOob0dOEO0L OO MZ0LO
O 3MbHGMMMOL MO3000 OEOMHdOL.0TT-3
0Mb036IMO F9DMIY30 30H39MOE FgOMOHObO
1966 BemobL 33emoemo9d0m FARA-30.

3.2.2 ggoaghomymo boomhgzbm

3uddaboob ogdpo (FECA)

0096m030L MJogo  3ObMBIYOTN MO
3OJomogL 3mmohoggdo 30M®H0gdol, 3ob-
©OOMIO0L 06  3m3ohghgoob B6900LB0YG
©O@NbobLYOOL Jabmygbo ByomHrModoEOO,
OOMEMOE WOMIOMIYO, 0L BIEIOOIMIYO ©O
LObYMABO@MYdPD03 EMbad]. 3obmbo dLYH3ZY
3OdomogL 6900L30gMo FgBoMHgmmdalL ©b
L3O MOBLOL BMMbMZBOL, FoMgdOL YEbMIgMo
OMbMm®HYd0LZO6. BIOIOOMIYMO LOOOHYZOM
30330600L  oghob (FECA) dobgoazom, 3o
H9®3060 ,x3bmogma” gobdodhgoymay, MHm-
3mME 3060, OHMIGMoE 06 o0MHob 039 030L
0mdomogg ob OHMIgmboE o6 ogdaL 0dg-
03030 3P3n30  d06OOOHMOOL  JRBRMJOO.
09M3060 0LY3Y 3OEIMPIOd JBb™M J3gybol
0mo3mhmoody o6 3mmobhogyd 3oMH0odY,
mMHaob0dOEvdY,  ZOO3MMO3E00dg,  dLm-
(300330009, MMIgMOE O®WYJIBHOYMOO IB-
bmgho  3O6MBIYdMMdOL 30bgE3z0m ©O
OHMIGEMLOE FMOZOGM0 LOTMIIgOM®M OMJOMO
093L 3Eb™ gd39yobodo.

LOdOEMM™ME, dMLO60TBO300, BMI OG-
LOTMOZOMOM  MBaObNdOE0YooL B3 MAd
©Ox06o6LYGOBY EOEIMOO LOGOMOTMGOLM
LOFOGOMOM ©O JMOOHGYOO, GOamO3
309OHm006900L0  J@BgooL  FOb6IyYmM@BgEmo
boBoamo. mYdEo 003-L Bo®AdHYOYMOo do-
30momobL LOBOOOMYOGH030 0bomodo
3boYmxL, GM3 dGOOLOTYEIGAGM (VBOZM-
99dE0ymo) 0®oomo  30MgooLb  Logdo-
06mM0O0dy F9dmIY30 3OTOGHMMIOLYMOd, MY
LObYBO Mga0H0dyEo 0bMHYG9LO.®

9 American Bar association center for human rights,
2015. International and comparative law analysis of
the right to and restrictions on foreign funding of non
governmental organizations, Washington, p. 40.

3.3 gbhmbgmob 3thoghmogo

9LH™bgmIo  dmddgo  M9aIMOE00L
d90LVdV3NLOE, 6xd0LANYEO OBOLOTMOZOMOM
M6HaobodoEnod, 3gedm  LOFOGHMMOL OMo-
LOJYBOGMDY™ (060 3M3gMO(3090) 09-
®Hooymo 3000, GMIgmoE LObyMIBoxrmL
H9O0HMGH00dg LOJT0OBMOL, ZOMOIOYOO
©OM9a30LHG0MOOIL Lobgmaboxym MHyabH®HT0
O YymzgmBmogmho BoMoanbmb obgoMo-
do d0Lo @ObOLBLYMO LOFTObMOOL Jgbobgo.
06306080 Y6  3Mo3O3AL  IHOMYG®
06@mM®AOE0dL  Foobobgmadboxymygd®Hogo,
0bo3g GOOEMOE  LOYOMOIMGOOLM  ©O-
®0bobLbgdom domagdgemo Jgdmbogmmgonl dg-
Lobgo.

0bg30M0doL BoMyagbemmdaL 3d90-
mbgg3030 MmO®Eobodo3ogdhL gdmagzom  do-
RO®ObomYod. ©@OMM393930L  3ObIgMmEYg-
00L J90mbz930d0, LOBJE09d0 TZOEOEdO.
396OdmE, 890930 JgLOJMYOYMOd  FOTM-
0bo™mL  0gMooymo 306l  gdoygogdodo/
LOJTNOObMOOL  OgMdomzodoE  30.  bod-
a3oLboLdgmod ooy, M3  0BBPMGHIOE0O
Bemogco  obgo®modgdolb  FgLobgd  g39y-
bgdd  MggLbHH0LEYO-339MPDY ©O  bo-
00LOB3EMANO  Y3gmd  ONbHYMYLYOY™MO
dbomoLomZoL.

3.4 mohzonb dMogdhogo

mMoOH30030 9373m06M 500 39O
L39EOWOYM0O — OF ZOBLOZYGYOYMO Y-
GHOEMIod  gmadmod MHJLYMOL  BIVIBO-
30006  J0MYoYMm OO®WNBOBLYHOOL.  J39-
yobo MyLgmoLagod Jomadym  BObOBLYD
MHaLIGLL  gobobomogL, GMIMGOHEGOLSL
aobLo 96H™M36mM0 0bha®MaLYdOLY 0
3MBLEHODHYEOYEOO JLOBOMbMgdoLOMZOU,
000h™MAOE @OB30L 3MMOE0d dM®mobogL
4ggmo 00 m®aobodoool, GMmIgmog
0mgoLEOWNBOBLHOOL  GPYLYMOL @I O-
30006 @O Obm®E0gmagdoL domo  Log-
30006mMmd900L dMBOHMGO6RL.

ao®h300L OE30L dmamoEoob 2015 Bemob
0630M0ddn  LOGOMbg  BOOIMOIGOOEN0O

0bo ggdogmmo
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LBEMGgE 0L GPLIYMO LObyMIBORWM BMbOILO,
O®MIMYo03  0ghogho dbmM(309tmMadgb  Lb-
3000Lbgo 36MH™9gbHooL LogoOHMZ3gM™MT0.
0MLAOYMO  FoEE™MIAgd0  9OHMBB0TZbgM3-
6o  POEY639mymxBL  3ddd306MH30eMgmMd0L
9omom  LHOBOOHL ©O JaboL gx|IJHOObO
Ambohm®H0baoL JgLOAMYOEMAYOL, MOE Y39-
o O0BHYIMHYLYOYEN  BbotgL Odemy3L  Tg-
LOIMYOENMOOL  F0OMML O  ZOO3MHEIIML
009JHIO BOJHYOdY ©OBYI6IOY0 0bBM®-
303300, 3O3mMOhObML LOWYIZEN0O60 EOLZ30]O.

4. 9mMAbydiItamadM 03mHOCOIC0
30M0L 380dm, IJBbM 3J339600L bLO-
bdM3a6NBMLbIBIE  ©IBN6IBLI-
o0b d0@3s0b ddadbadadodl, bo-
50mMMoab ©13d3J3@IdIMIBIM0
06B8MmM3oBO0L VamaCt™Ia0

OHOam®dE  BgdmmoE  dM0bodbo, LOIM-
Joamogm LOFOOMOMO 1600 0mz30-
aoLB0bgoaL 0MHoLOIYBOMTGM (0®o-
3M39GOE0YMmO) 09MH0OYMO 306g00L

0096 3abm 93946000306 TOMYOPYMO ©O-
g0bobLYOOL TgLobgd 0bBME®TOEFoOL JOM-
3399m0 bo®obbom goddzoMmzommool 3bd-
96390 YmMBOL.

™YY, HMFMO0 J6O 0ymL MYaImoMg-
00 O MO 3M06E030m YOO ZOH6OLODHMIGO ML
LOFOOM BBRMGTOBF0OL Zod3d30HZOMMAOL
BOGOMd0, MOMmO, ghmo dbMog, dmbOyL
©obobygmo  J0d6gdoL FomB930, bmmm,
09mMabM03, 06 J90dDMPOMB HYanmotgodolL
0MaLoho LYd0gIHgon? BYdMm gobbomym
890mbgn39030, 03 LObgmABo@MMO 09O,
LOEOE VMB0BBYMO 3GMHOIH03d BoMIOHgdom
©o0b69M30,  OEaIbOm0S  FMB3MIDHIO
3O0hgm0ydgdn. 3gOHdmE, oMHLAdYMMO ToE-
3m3oL  JgLOdOTOLOE, MYaIMOMmYdd JYobO
0yomu:

e 330360 obLOBMZMYMO;

e 3mbos®mymo;

e LobgmMdBoxymL mgaobhodyxdo 0bwg-

®9LOL JgLodOdOLO.

4.1 dgoMo aobbodmaMymo
Moanmobtgdo

00 306HM090d0, MHMEILOE dO6obomydo
d9%my30L ©oLOJ3900 ROMO3MmMId0,
0J(30mgdogm0nd  LOZOBMBIIGOM™  MY3Y-
moMadd  oymL  J30x30M, bBomgmmo  ©O
06  0dmgmEaL  IGOZOMIbGH0Z0  0bHhgd-
3GMghHoEooL  JgLodmagdmMmMmodlL, ®o@E ZMmb-
3M9HI  Fgdmbzg39odn  Jgbodmgog0o
3ob@abL  ®9axmodgdal o®LYdMBOL OMo-
d0d0bdgbmbomo  godmygbgoolb  dodOm-
3M306M9090M0 doMoamYdo.

39LO00B0LOE, MYIaIMOMYdd JOO 0YML
3MB03M9hImo, 93080M @O OIMIBYIHOZO®
306LOBM3EO3IL 03 BBRMGABE0OL BYyLLOU,

MG ©09939809006900 LOFOOHM
300md399y6900L.

4.2 amboztMpmmodo

Oomagm®dE 9L BYBMmOE  OM0b0dbY,

LObgMABOWML  9g30LMYOd  ZOMEYIYMYdY,
06 OOBoLML JdMYMO3900 030dg dgH o,
30069 000L  3MB3Mgbhmo  LogodMydd
dmombmaL;  odoLbmMOb, LIdogdHgooL  To-
00O  30MEOAdYMadomO  @OByLYdOLOU,
0J(30Madgm0o  O0GMLYOMOEIL LOFOG™ 06-
00MgLO;  M™IPFBO  FOMOIOYMIO0L  O-
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RESUME

The research analyzes the risks associated with non-transparency
of the work of non-profit (non-commercial) legal entities registered in
Georgia. Specifically, the research clarifies that the issue of publicity
of the information about financial resources received by the non-com-
mercial legal entities, when the source of funding is a foreign state,
is not regulated. As a result, the necessity of legislation changes is
substantiated.

Taking into consideration successful practice, it is clearly defined
what type of information shall be public and available to the interested
parties. Undoubtedly, no matter what kind of approach the state has to
the issue of criminal liability of a legal person, transparency of certain
aspects connected with their work will ensure to reveal the alleged of-
fenses committed by them.
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(306moo. dLYMO BLEIMMOOL LOYMYMBOO
BOMAOGOM3O OJYEOMIdaMNd,  MHomo, 9hmo
dbMm03, o6 FMbEL V6ODMOYHYOOL JJBENg-
00b 3gmbg LYOogdhHO BG®AL BYIghHo©
30WOOMMIY0d @O 30HOO OMHOJMBHOE030
IBMHd900L  JLOLHYI™M FOIMYHbgdoL  Bo-
bomobgood, bmemm, dgmbg dbMHog, 9gBII-
HIMO® ©O30(330m  306HM36900L3006 FO6Y-
4ogamo 0oMgogmgogon 3oOEO(E3omMIonlb
d90ama.

g6HmoL  dbMog,

15 Gotting H., Schertz C., Seitz W., 2008. Handbuch des Person-
lichkeitsrecht, Verlag C.H. Beck, Miinchen, S. 605.

16 bogotmggmmb Lo 3mbbgodgzom Lobodstommnmlb 2016
Bemolb 30 bad@gabéob # 1/6/561,568 gocoobygghoengde
bogdgdg oyt  goBogedgammo  Lodotrmggmmmb  3o6-
003960l Boboomdrogg.

3.1 3oMob gotogzomgoob dgdwaa
Jofomo afogmbgdtingo ya3emgdgdolb
dagmmabgobob oMmogmbadtozn Boobob
gamoEo baboom 9boBmOMgdab

00d390mmoob doBobdgbmbommodo

LL3-0L 39-19 BPgbEoL MWObOLIOE, 3oL
30MH00 0MHOgmMbgoc0g0 JBMdgooL dg90-
mMmOo 3odm0ygbmL 03 306MH3o@E, GMMIHMOS,
MJoEd M300mb 06 oMoL  Lobgmolb o6
30600 MoMHLHOOL JRBRMGOOL FOHOMYdIMO,
00803 LOVAOLMEO 09d43L OE30L odLO
0bhg®aLo. 0mbodbgemo dybemo  ddMA3L
IRmagooL  LOMOBO™M 0b6¢hgE®gLOL TJMBY
306L, IM0MbM3mML LobyMOLO O WoMLYdOL
0LYMO EOEZ0L OBLMG ML, BMIGEO(
Log3EOMOL 308003 363 EOYO.
306MHm3b6900L  0MLYdOL  ZobALOdDM3MgEMO
M0MHgogmad900L 09330M0 ©O306HMIdO
©O  ©OB330L  3O3MEIMYdd  FbMOMMOE
LOLYMLO @O 30GOE MoMLYOOBY, 0LY39
00LObIYMYOL  3MobHogoL, Gmam®dE LLS-0L
09-18 Jdgbemolb 39-3 O J9-4 bBoOBomgdom
30m30mabBabgdymo  dmmbmabolb  Jx3eng-
0900L  LOMOBOEO®™M  3MBEI3HYOMIMH0  do-
003360L  goMadg dbmmmo  3ohH030LO
O oMdLYOOL Jgdmobgzgmo EFb6MOmo0m
990mLOBM3MO."  LLZ3-0L  89-18  TybobL
bLYbYOMO  BOBomydoL  BdbaozLo  ©d
090mbgg30303 o6 O0MOL  ZOIMI3IMOTNO
300mMbAadmmoL 30dobo, FOOEOOBE3OMIYO0L
09093 @©@o3E30L  999obod3oLb  bmeMmE
LObgEMOLO O  MOGLYdOL  JBMagdom
©O306MHMYO0L MOMOOBY @O MMF0ZINHO©
ohgblL 3ombzolL, bmd o6 06393L 0333060
0oamadd 39-18 3Tybemdo  HOTMMZMONO
Lb3o 30MOEO VMOJMbydMH030 JBMIddOL
©O7LOOYMYOIM d9dmy30L? dom
I36Hm, G®MI 099-19 dgbmob BMmGIdHoIMmo
dobooMbom  ImEymo  ,oo330L WodLO
06(hg6HaLO" MOBVOGOE 3B (3IMOYOO Y39MO 00
M0MH90xMmM900H7, HMIGMO33OOOBIMOTMOL
306HM36900L gobLOBMZMHOZL O 30 ™m369d0L

17 00b0dbyemeb oo 30330636000 36000 300 300[)086850
ob.: 3363b3@0d3 ., 2009. 33660’) bo3o6r0remals
BmgogLo bob(l)gant‘)o 3690900. 3360’)33@0 o dgc00-
686009 bo3o6r0remals 0bbhodnhol  godma3g8emmds,
odoemebo, 3g. 137.
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30600MHLMOG030 03039 ©YOIYMYOOL
390303L ,LohysoLo @O  ®O30LYBMYdOL
dgbobgd”  LOJoOMZgMML  3obmMbolb  39-6
dgbmolb 41-g Jgbmo@B."® 0mbodbyem dyb-
amdo  LOZOBMBAEYOM™  (33MOEMYo0L  Zob-
bm®309mMadaL OPBOMIOTN MO 3006-
306MHMO90mo  oym 03 30BOOOLMOM030
bo®39%0m, GoLYE gL 3gbamo JgoEo3EoO LLS-
ob 99-19 gbeMOb oGO mMygdom. 39MHIMQ,
3obmbolb 99-6 dybamolL 39-4 HBOBomOL
dgomo MoodEod 9o ma60dz69mmabo
300MmMHo3bo3y godEosgmomo  306MH0L
3000 MNohhlulshlelolik IBMHd900L
MOMO0dY  ©O30L, GMomoE oL, GMmaMOHE3
LOFMJOMOJMm  3MEIJLMOE  FIOOHdOm
IBRGO® 3300060 30Mg0mMo @O L3YEOOMYEOO
306mbo, ABOJHMOIM0300 333MHOOIMO0M
JIBRMYOO© 09393o LL3-0L 39-19 Tybmom
30MobhHoMyogmm oE30L MoMLo 0bHgGHaLOL
dgmbg  306g00L 3096  FOOEOOBIMOMOL
3003000 O WOMLYOOL byeMTgybgoemMdOL
©O(330L 3MBLAHOHIYBYM OMOOMHNOL.Z dIOm
30 ©oLobgMadyMmo BM®TO O3MBIMYHIOO
0 LOLOFOOMMMT0 30eMOLBOTYOOL MHOMOODY
d9LOdm M E39060L BGHIL, 3oL oA HMZHOOO
3omhooEgmomo  306HoLb  30emobBO3go0L
MOMOOdY ©O30L @O, TgLOdOTOLOE, LOLO-
30OMMML gdom 30MOO dMOJMbgdcH030
IBmId900L  ©OE30L  FgLodemgdmmMdOL?!.
MO3O30M39tm0  MHgEOd3ooL  o3H™MmGmJo0,
306MH0L goMEOE30mMmagoal 90mbgnzodo 396
b9O3b90 IIMIOOH0IYM LODMFOOMHdOT0
30dmbohazolL  moz30LYBMYdOL  FYdmI30L
LOgoemyoOOL ©o 3dothodom, LL3-0L 39-
19 Oybmolb Jdom0obo® doggogdoLbe @O

18 $9bdnG00 ., (3o, Bgrogdhmo), 2015. bedmgoemogm
309gLob b6 300396¢)060. www.gcce.ge, Bogbo |,
dnbewo 19, g3. 2.

19 Lohygols o godmboggol mogolyegemgdol Igbobgd”
bodoém%@mb 396mbol  dggemo 63Qodeno, Lot
93-#:010.100.000.05.001.001.515, L3, 19.

20 396306 g0mo  dotomo ,Lodygobs o 3o8mbsggol
oogobyaegdol  dgbobgd” bodoémm@mb 396630
33e0e0gdg00l  ghobols IgLobgd”  396mbals 36)m3d¢83
#07-03/358/8,  bgem8obobgomdos:  https://info.parlia-
ment.ge/#law-drafting/6429 [25.03.2018, 22:08].

21 bogotmggmmb Lo 3mbbgodgzom Lobodstommnmlb 2016

Bemolb 30 bgd@gabéob 3oobygghoemgds  bagdgdg
#1/6/561,568.

30MHOE30mMAadoL  893amad  30Yygbgdymo
B0060L  06OBMOYMHYO0L  3GB0bodob  LEY-
W) 3odmco3bzolL OPBOMIOIMMOOdY
009m0my0b96.2  dMbodbyemo  30;m™MLOL
80gbgoogo®, bLYbyoymo (33OMYO0m
LbL3-0L  39-19 3Tybemdo FoMObHOMYOYINO
JBRYd0 00LObY L3YE0OMY® 306MbI0E, MOE
6063000aYM™ B6O00FOO Yo dogzohbomm
30MHOE3MmMomobL 306000 LRgOM®ML
989JHIM0 (3300 3YNLOM, MYBEO YB3
QOMHY FMGHOMIMH0 B00boL WImoo Lobom
060DHMOPYOYOOL MOMBOBYOZMOMZ0. LEMGM 9O
o0Mmbodbymo  bm®3odhogmo  Jgdmyoa0L
306Hm™090d0, LogoOHMYdL 3vbbomaol,
30MHOOE3MOm0 306H0L MOGLHOOL LOFOIOME
dgmobgzdo Mo boGmobbom obObL FO30MYLGOL
30MHOOE3MomoL  dbmmomolL JBWYocog
LRIOMBY O YOO 3JMbEIL Oy VMo
»00(330L ®oMLO 0bhHgMgLOL® 3gmby 3oL
30OO33mMoMmolL 0GMHOIMBdM030 JBRMIdOL
dgmobgob 399300  0MO3OHYH0OMIM0
B0060L  g@Imoo  LOboOL  VBODWOPYGHOOL
dmmbm3aboL yJxrmgde?

m900L oMa3zmo3  J9BMMOZ0DYOYMO
3M0(39®E000 dOOHOMOEO® MO  ©O30-
®oL30GYOYM™ FRIBOO  0YMOWO: JOMO
3mbogoolb  dM3LbGYgo0  FOOEOOB3MOMOL
0MHogmbgocmogzo JymgooLb  JgemobgzobmzolL
JmGOOMIOH0  B0ObOL  OBOdMOYGYOOL  Eo-
333900 MO0L MOZ0Q Nobfilolshlelol:)
90060L ®O300L907xMg00m OLOOYMYOY62® O
30MOOO330MMYo0m LOFOOMOMLYO09T(HOL
30gOHMO0L 30MHOE3mMomobL J39ybo-
®0obmdoL 06y  IBMYLO-FMZOMIMOYO0L
306bm®m09mMadoL PoodmolL  ©O3OMI30m
bLH006.% LOYIOE®NV 9.6. JLIYSd0YIH™ JBRMJOOL

22 obodbymo 306mbo 060306)3?)3@0 ogbo ,ms30lye3emgenl
obbhodnhob” 3086-603mbo¢3ob oogolyozemgds, oogo-
byegemgaol obbodndho, 330063 (™30, odocmobo, 2005
Bgemo.  bgemBolioBgomBos  Loegydyg:  https://iuristebi.files.
wordpress.com/2011/07/e18392e18390e1839be-
1839de183aee18390e183a2e18395e18398e183a1-e
18397e18390e18395e18398e183a1e183a3e183ade-
1839ae18394e18391e18390-2.pdf [25.03.2018, 21:53]

23 $9b6dnG00 ., (3o, Bgroghmo), 2015. bedmgoemogem
3mcegqLel m5@0063m335¢060. Bogbo 1, ybemo 19,
goepo S.

24 Gregoritza A., 1999. Die Kommerzialisierung von Person-
lichkeitsrechten Verstorbener, Eine Untersuchung der Re-
chtsfortbildung durch den Bundesgerichtshof in den Mar-
lene-Dietrch-Urteilen, Mlnster, Band 146, S.61.
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0bMHom, 30MHoo J@mIdgdolL  ©O(BE30L
bpgdmdo oL @EOE30L VBOJMbgdMH030

IBRMHS900L 3OO OOBE3MoMmo 30MHolb dogo-
360 LL3Y 30ML 396 300300 MO0dg LOboL

MMHOMIYOH0 HobE30, 3060006 MOMMIYENO
oLgmo Jgdmbzggzd dbmemm@ LPd0YIDHIO0
0mgaoL  LOROBL BOMIMOAEYOL.2  ©BV3Y
3mbo3ooL dmabmg gg®aobgmmo o3H MO0
©O30HY00m 0MHFYTYOHO® dDMaOEO 30GHM3-
bymo  gymagdob  L3gEo®wozdoL @O  dobL
33009M9LOE 39OHLMBOBOEMYOYM boLOOML
oLObymxd96.7” LO3GOL3NG™M JdMLOBGJOOL
0obgazom, ‘0 d0OHEOE30MId0L F90®Ia
399603b3ymxm 306L, 9.0. 3MB3OHIHYM™O
0030060L  LOJFObMOL, dobo  LOgdnobo
9339ho300o, obL, o3 3006 dmomo
3bmg®9ad0L dobdogmdg FM03M30, 000MBYOO
0  IBOLYOHEYOY.“ O3  3BIMOMYB0L
300gdMmoL 3do MMB0LANYOOMY (MMM
00(hg®H0oMmIm, 0Ly GPIWMOEO GOOIOm)
3303033000 BoMamoanbomo, MJYoE3o
30309000 6O3MYO0 MPYOMO0m, 30069 9L
BMELOMMOL 3033069000 0g690MO.%°

3.1.1 ofrogmbgdMozo Boobob
d98330Mamobom aoEogdomos
8968obym bodoMHomoendo
30MOEOO330mMYo0L 393®Ia 30600 OMO-
Jmbgo®mozo Jymgogdol ©oE30  LOEOZM
LogomboEod  dohbgamo  gdg®m3vb0odoE*.

25 Schack, 1985. GRUR 352 (361).

26 $9b6hnG00 ., (3o, Bgroghmo), 2015. bedmgoenaodm
3mcgqLeb bemo06309896¢)060. Wwww.gccc.
ge, bogbo I, 3gbewo 19, ggeme 5; badoémm@mb
1896090 boboBotraremmb 2012 Bemol 27 Q)&m%émb
3o0bygghoemgdo bogdgdg #3L-78(3-12).

27 Bamberger/Roth, 2017. §253 Immaterieller Schaden, 42.
Auflage, Rn. 63.

28 dogoo 3., 2012. 3otoo 3bmgegdol cooyge Logot-
onggenmb  Ledmgomogm bo3o6r0remals dobgcogoo.
odaemobo, 6336)@0 257; ogogg 3cmBogoo 8368053@
@md@é)oSoHo ob: Beuthien V., 2003. Persdnlichkeitsgiiter-
schutz vor und nach dem Tode, Band 4, Baden Baden, S. 84.

29 dogoo 3., 2012. 3otoo 3bmgegdol cooyge Logot-
onggenmb  bedmgomogm bo3o6r0remals dobgcogoo.
odoemobo gg. 257.

30 Rogler in: Stiefel/Meier, 2017. BGB §253 Immaterieller
Schaden, 19; Huber Christian in: Dauer-Lieb/Langen, 2016.
BGB- Schuldrecht, 3. Auflage, Rn 61; MiinchKomm zum BGB,
2016. Immaterialer Schaden, 7. Auflage, §253.

14.3.1990 Bomaoby LOZObMBIHOMM™
(330003  0MOJMbdM030  B0OBOL
906M939mM 069090 § 8473 6mE®3O 30MHO306
JO0MmagoEY,  OGMI dmGomydo  Hoobob
09033006MIMO00 OO(3930 ©OYT39090M00,*
®o3 3oMOEOO330mYooL Jgdamad OMo-
Jmbgo®mogo  BooboL  3Mogdhogymo  Mgo-
modgoob  omgmdoym  JobLLOE 30 do-
dmMmoEbogo.33

39630600L LOZMBLEHOHYGOM LoOLo-
30OMMML 3GmOJHo3odo godmymxygbl LD
LO33OBdMm  ZOoEVOBY39HOMYdOL, GMIgEoQ
30MHEOEB3MOmo  30MO0  0MHOJMBHOEH030
IBMYO900L  ©OE3OL  gbgdo:  gBoLH™,
3ob@gdo  ObagmMMB® O  JoMBOL
Log3@oMmo  3M30LNV.3®  FggoLEH™ML  LOG-
3980 LOLOBOGHOMICMMD VMOOMO BMZOEO 30-
OM36IMmo JBMYooL 0EIOMmIYOH0 BoBomobL
0MHLHOMO0L EOEZ0L LOGoOHMYOd 30O ™M369d0L
30MOOO330mmYo0L 39998, bmmm 3obygho
0639mmdOL LOJIgdo LOLOTOO Y™
©O(330L Mo®LO 0bdhadabo 3093 IBO®
300@WOOMM30 @O 0L OMOJMBYdM030 IJB-
mgooL 3M3IgOHE0IM (JMmbgdhog) dboMIdI3
3003MEagmo. ®OE Jggbgddy  3ommbolL
30MOOO330mmMYo0L  3m3aLoolb LOgagL,  Lo-
LOTOGOMMMT  ZoObLOZYMGYOYMO  yydo-
@MYdY  3003YH™M  0GHOIMBdM030 BOOBOL
060BMOYMYo0L 3MH06(303d9 O 3G9396(309¢M0
B3IY6JE00L ZOBbMEE0gMgo0L LOYIZMMOOBY
30MOO(330¢go0L 398093.

LOOMMMM  §03do  Tgodmgdd  0mdaz0L,
HOm3  3gMmaobymo OmJhcHobo obyobL
0MHogmbgocmogzn IBMId900L  ORYOH6-
30690o0L 0EHOMYGO @O gmbgdcHogo
6oBoemolb  dobgogoom. 0MHogmbyddogo

31 BGBI 1990. |, 847. Gesetz zur Anderung des BGB und ander-
er Gesetze vom14.3.1990.

32 Staudinger/Hager, 2017. §823 Rn. C 40; Jager/Luckey, 2016.
Schmerzengeld, 8. Auflage, Jurion, Rn. 169; MiinchKomm
zum BGB, 2016. Immaterialer Schaden, 7. Auflage, §253Rn.
65; Griineberg Christian, in: Palandt, 2017. Birgerlisches
Gesetzbuch, §253, 76. Auflage, Rn. 22; Luckey in: Priitting/
Wegen/Weinreich, 2017. BGB Kommentar, §253, 12. Au-
flage, Rn. 1\7.

33 Staudinger/Schiemann, 2005. Buch 2, §253, Neubearbei-
tung, Rn.48.

34 BverfG 1971. NJW, 1645-Mephisto.

35 BGH 2000. NJW, 2201- Der blaue Engel.

36 BverfG 2007. ZUM 380-Mordkomission Koln.
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IBRmMadolb  0gomMmycdHo  boBogmo o6 go-
©OOL 99033006 gmMdom,  mY3Ed  LOb-
300 bgmmgbgdolb 6037dgdLO O FOTM-
LOLYIMYOOLMOD OZOZTMYOYM LOOZHMG ™
JBM90900L FgLobgd L3YEOOMIYOHO J06MBOL
§22-0L% BMG®IOHOYMO JobooMHLO dOdmM3L
JBRmMadoL  I@MMOgmL  JBmadoL, doLo
LoEmEb@mob  3gbomEdo  dobLOBMZGO ML
©0(330L WO®LO 06HYEHgLOL 3JMbg LYdOgTH MO
B69. 0mLOBOTBOZ300, OHMI O3 IBRMYd0L JmbY
LYOEYIHIO0  BOOEOEZEOMOL  JBMIO0L
@OMOM3930LOLOMIGINZ0MB0 VDNV FbMMMEO
©O(330M0 09M39(H9d0m, HOE OO ggemoLbIMOL
Jmbgd®o30  B0ooboL  OBOBMOYMHYdOL  dm-
mbm360L JBMYOOdMLOMgoOL3E. Mol 899-
bgdd 3d0OMm3bymo LRBIO®ML 3MIgOEOIYM
oL39gdHadL, obLobo LOIMFoMmogm dGYHL630L

™d099HOOO dohbggmmo 0 domo
0903300609M00m  gooEgdob 3M0bEndo
0MOOMYOYIMNO  OOEOEZmMomolb  Logo-

MOoyom @O bodazommo 6900L 3GH03obHobL
3om3omaLBobgdom, ®oE obY3g dmoEO3L
0MHOJmMboo®m030  BooboL  OBOdMOYMHHdOL
IBRMHOO3MLOMAdOLOE. dgM3obooLb  Lo-
30O mMadMH0g3 0bOHM3690030 00833060
oxImI6E06MHJdYmMo 30EaM3d dododMommy-
0gm0o 00 o0Maydgbhom, MmI GMmOILOEG
3mH9bEoxMo LOFOOMOMEOINMIYZ0
©OoLEYMAOL bbgoLo OOHOJMBbYOG030 IJB-
m9go0m  ©OGBIYMO  LBgO®ML  FgemobzoL
©O0 Jbomm@ 000L 890093 3O0bEYoo
9L @ogho (@Ebmoomo OMEOBZIOMOL
090330069900LmM30L, TbMEMMO EOGE30MO
IBMY6960L IZMOO0MYOS 3OOIHOZIMO®
306 35MYBIIMYMOBL EOOMZIYMO JBJO0L
9IB9JHIO 0MEagboL. 03g330Mm0 doamanlL
0MHOMOLYHOMOOL 30O mdgddo, 0DOEIYOd 30-
Om36mmd0L  g3mbmadogyMo  bobBoob
0MHOYRMYOOIMLOMO 39LOJg 30Mgdolb d0gH
LOBJE00L  Jodob oM dg JOOMYnbgdOL
LO@GOMbY, GOLOE BFOMLOLO® YLOTOIO MMM
3006Y39(h009 30340300 m. ¥
30MHOE330MmMAdoL 890893 306HM365000L

37 §22 KUG.

38 Gotting H., Schertz C., Seitz W., 2008. Handbuch des Person-
lichkeitsrecht, Verlag C.H. Beck, Miinchen, 2008, 613.

39 BGHZ 144, 214, 225-Marlene Dietrich.

30600 0MOgmbgdMmogo LA3GOHML ©OE30L
MOMOOBY 0LEYMOOLOL LbbgoOLbgY
MgOOHOYMo O 3MmOJbHodgmo 3036909000
003b9O30, 00063 6HhHYdo 093M0
30LPbaOYBITgMo gombgo.  ghmo dbMog,
gL 303MoboHhgdd  OMOJMBgdMo30  LAY-
HML 0O O GMgomydo  dL3EYY-
Hh9oooLb oYM 9bocmgdol  LoGdmymado,
306LOZYMMgo0m  LobgmolL 06  ZodmLO-
bymgooL JBMdOL MOMOODY ALEJENMOOLOD.
330079MqLOE  3GOMOMAdOHYG  LOZOMbOE
®hHhodd ©o330L MoMbo 0bHgtgLolL dgmby
LPY009IHIdAL m9a30h0doE00L 90o,
3o6LOZYMGgdom 30J0b, my 03 LYO0gTMHdL
m6moL 06 0MOL 9P mM00bo 3MBOENL. FOOEO
0000bO, OBOLYHOMOL OLZO O OVMOOOIMBY,
OHMI  3ObMBIAdMOL  MO3T9303900 OMO-
Jmbgdo®ogo Hoobob @IMOo GBOGIom
060dMOYMYo0L  3M0biEodab  godmMorbaol
MOMdOdY,  0MO3gMmomLObEOLOYGO®  0g-
6900 @odmygbgdgmmo  dgLodg  306HndabL
0096  30MHEOOE30Mad0L  J90®aa  LbzoLo
0MHOJMbY0EM030 JBMYo0m 3Mandol domadaLy
30606Mobz00.

03  3mb®madbhdo  3GMMOmY3oL  dma-
3009000  MOMBOdY  ALFYMMAOLOL  LOOG-
Ha®gLMO  30GOHOMMOL  dogmagbo  ,LOO3-
HmOM 0 0m3056039" JIBRMId900L
dgLobgd LOJOOM3gMML 300mMbom
LOOZHMO ™ JBRMHYd9000L LIYO09dHYOOL
JBRMYOOIMbO33mMamdol Logombdy, GmIg-
mo@E  aobLOdM3zMOgL, GMI  V3HM®OL
30600 0MOJmbgdMozn  Jymadgdo O
0MHolb  LodmJomogm  0MHY630L  LOZLLO.
d9Lo030LOE, dobo bgmBgzePMmagdoL FoEo-
(3900Md0 07339090 00.40 03hmcoL
30600 0MOJMBbdM030 JBMadgd0L boBomo
0.6. 6230h0I®»  IBMYOYAL  8093IM3690Y,
HMIGEMMO 9GO gobbm®309mMadal, 0MHOIgE
©O(330L  I@WMAdd  Zoohboo  VZHMGLY O
0oL JBMYdOIMBO(B33MAaL, dog. LoOobgmaLY
@O 030HMMOMO0L JBIdS. 30000 OG-
Jmboo®mogo J@mogooL bobomo go 9.6.
3MBOH0IYM IR GOOMO MHo(3b3L 30933036909,

40 bogooo ., 2014. ogthemelb JoGowo 6odmbgdtngo
13 gd9d0. 6536080 de(‘)méob osoanonéo bo-
&obbob dmbodmggdemoc, by, 33.86.
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Bo®rGImo  HgbmmMmangooLbo ©O goM-
©@O33momolb  3gMHLMbomyMHo  Foboboo-
®90mad0L ©030HhomM0dgo0L 9%0m©0
3Omabmgbolb  3oOmogddo LM  JBROO
HOYMOIOO DMFOO 30MHM3673mM0 JBMadaL
0OMIYM @O ZMIgOE0YMm  BOBoMydo
3mobox03o300L Lo3omMbo.*2 Jgbodemgdgemno
0y OGO 30MH00 OMOJMBmdM030 JBMIO0L
06H03OMHYM00MOdYOYMO  (0gOomycda) bo-
BoamoL 3MI9M(309M0 0096900LM300L
300mygb6900, ©O3M30YOIMOO 06O
30MOOO33MMOMO 3oMaolL (35MOOOMBODY
LOBMZOMYdOT0, OMVTgO  3MBZMIHYM™
LoHPYOB0ODY. 3030MOMOQ, 09009
LOBMZOOMYOOLMZOL  PEbMdO  VOTNObOL
BOHO, GHMIGMO3 3obdomoymmo
933mammonL dbbggMm3mmo gobEo.  oMo-
JmbgdMo3z0 IRBRMHd0L 3MA9d309m
M06HgogmMad0dg LOPOIGOLOL, JgLOdmydgMNL
033900, MM o3 JBRYooL IBMMIYENO
06 oMoL Jmamadgemo  FoLOJMYOMMAOL

30MOEOO(330MMYo0dy  3d0LEYL  dob 3YHo-
33006990L LOZYMOMO 0MHOJMbyoc030
LRZGOH™L 3MI9M(309MM0O 0096900LM300L

300MYg6900L JBMYdY, 3038. LOZYIMOMO FOTM-
LObIYEMYOOL ZOIMI39Yybg0o0L MOMOODY. ©3
890mbgg30d0, b6gdoOmmymo LPd09gMHadaL
009  aoMOEOE3mMoMmo  30MoL  30MHOOo
0MHOJMBYOMH03071BMYO0LOEIPOMPO0B6O60MO
3M3YOEIMo  0oMIoYMYo0L  LOZIMNIE
300330MM0BOEO®I0D, HOE 0OLMMYHYOHO®
399L0d03900  LOBMJoMOgm  LOTOGHMEOL
36M06(303900L. 03 OI3900L 3OMOMYMIYMH O,
0MLYdIMO  LOZOBMBAIGOT™  FGdDMYO30L
306HM09030, My 30MH0L  OOHOBZOMHdOL
99093 0MHOIBRIGOOdIMbLOMO 09LVAY
3060, ymzgmazotmho  b6gdohmzoLb  go-
®9dg 0MObEYbEO FOOOOBE3MOMalL  OMoO-
dohgoomydo Loggmob 3dmagdoL dodbom
309mygbgooL, oL J39maL BEamMIOMIMOST0

41 od33.
42 Gotting H., Schertz C., Seitz W., 2008. Handbuch des Person-

lichkeitsrecht, Verlag C.H. Beck, Miinchen, 2008, 613.

076900, ®o@aob ©oE30L mo®dLo MIya0-
H03xM0  0bhgdgLbob JJmbg 3oMgoo IMa-
madgmo 0g690006 03 3mMagoolL, GMamMH3
0MHOgmboo6mH030 B0060L BWIMOO TWMGI0m
060BMOY®YO0L FMMbM360L LOTYOMYdOL.
LAHOHOOT0 EOLObYMgdYMO 3BHMdMHdalLy
dma3oMadab  gdbo  FgLodmgdgmmod  30-
MO0  0MHOJMbadMm0g0  J@MgdgdoL  Jmo-

LOWOZOE0O d030hbomm LOOZHMO™
LOJOOMOMT0 0MLYOdYMO 36M0b603030L
0bOMMANIMOE, MM3gMmoE obEabL oMo-
Jmbgdc®030 JBRMHd900L OYMRBOL

3mbohog®  ©O  6330MH0INH  JBRMIYOgOOE.
0mb0odbgm  3emoLO®WOZOEOOL  LOWYIZMOE
30930 IBRMYdomO JM®oL JobOOOHLMOG030
3obLbgo3900* O  OYWIGY6E0MYOYMO
30amao. Lodmgomogm  LOFOOHMOMMT0
306MHM™M36900L0 BDMEOEOO JBMY0900L BHom-
do 3mbdohoy® IR 390dmgodo
0mz300dMHMmm 0LYMO JBINY09d0, BMIJMMO
306LOLM®(309MGOMOE LOJOO MO JBRMHOOL

0gMmmdgMOL 009® 3006YghomaoolL
d0m9oo. gL FgLodmgogmod  gbgdmEAL
LbobgmoL,  LOgdoobo  ®g3yxnHoEoolb b

306HM36mmonoL  Lbgd doboLoomyomadaL,
bdoL, LOLEYEM LOboL, 030500 YBEdO.
69300096MH0  gbm@add  0LYm  IJBMIOgLL,
OMImagdol3 BoMImMIgh dbmmm© ©O(330L
JBRYooL, GHomo  bygmo  F9q8ommbL @O
030M00M3JMbOILEOM3IYM0JBIEI6go0L
306bm®m(3090MadOL 0MOYIBHo03mMLOO
LYd09dHOLROL. 4

39LOdVANLOE, FOOIYOMIMOE  OEOO
LOLOTOGOM™M  bgmoLYBWEIGOOL MO,
OHM3gMLOE aobL bogmm 0MHLHOYMO
LOFMLOBOO MM LOTIGOMMOL d9MH39HIo0L
089dHIO0  3odmygbgoom bomgBoggoo
0bom03M9(39096()900L OG0 OBMGT0m
©OM3960MO BOMBMYO0L HIIMMZOIYMO
30WOOHMMYOd. B93MOMB0IBYIO,  ™MO30L
dbMmog, 0g6gdd 3mbogmHymo  domobLoL
30M0bhH0, MHOMOOG FMbOIL FOOEOOBITNOMO
306H0L 3003000 @O WOMLAdOL ©OE30L

43 bogooo ., 2014. ogthemtelb JoGowo 6odmbgdtngo
o3 gd9d0. 6036030 Q)m:bméob N 30@330360
bo&albols dmbedmggdemoce, by, 33.86.

44 0g39.
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3MBOMHOI®0 30M@YOYMadoL ddLMWYHIOHO
J3IWIOIMYMRGO.

3.2 30Mmz6900b gofMo3omady,
MHmamz sbemmommobomzob gbodogyto
8Dom googdoo obogmbgdMmogzo
Boubob Bofrdmdmoob madmyzoadgmo
bogyd3zamo

0@O30060L LogmEbmmobL JBREHOO

@OBIMO00  LOJOOMZIMM™ML  3MBLAHODHYEOOL
09-15 dgbmom. LoEmEbmob  JBMgdY
003030  JIWMIdLY.  0MmOgoL o6 vgaL
JIBRMYd0 BooOHMZOL 0EOdnobL LoEmEbamy
06 Logmmby TJgydobob 3oL.* Bobo FOMOMO
M06Hgogmadol  gomzomabBobgoom, LOEM-
BbamoL @Yoo 376906030 TMOOHGYOO
amodhyco LOTOOMHMOm ©O(3YM
IBRMHOOMOE, MIFEO oMyt 3bmzc®gdodo
LogmEbmoL bygemym@BoLM30L LOIMIJOMOIM
300LYboLAZYOMMOOL OZOLMYOO YO MBI O
30OHMIYMYOYMN00.46

030LMOM0ZO©
mboo,  OMOILOS
060DHMOIOHO0L LO®WYJ39M™O LLZ-0L
413-9 dybemob 989-2 bBoBoemdo  Hodmo-
3OO JIBPYOJooL  EOMM330L  FYEY-
300 OMIM(EIOEI0d ©O  FMBIMIHIM™ Fo-
0mbLOBOBOOMAMIZ™  J39aooL  TYIY3O©
OO300b0L  Logagomo  IMm3y3gdo, MO
MmMZ0ZYOOO  dbemmMdgmmO  LYMOgE O
BOgMOM03 (HobyzoL 06393L.47 LM O™V,
B0060L  809Y9690maL  PIPommm 3Lz 3o
0oL ,EOBOGOMYOHMO,“ bmemm bLybgdyemo
BmG®I0m ©OEag60mmo JgagaoL OPENYdIE
606030 MOOL  BOMIMOAaIoL  OOTNOLOL
F060GMEMMA0L bgmmymazd, ML FGOIFOOOE,
30OOOB3MOmOL  dbamMmdgM3d  ZObOEOOO
LIMOgEO HOBE3S, BLOJoggdo LHGgLE*® 9.6.

LOgo-
%0060L

306Lbgzv3909MmO
0MOJMbyoM030

45 60’)306063 9., 2013. bodoém&q@mb 306bhodel
3«)335006)0, 930 33006)3, odoemobo, 3g. 73.

46 domemoady g., 2015. 660@33@0 99909800 godmbagy-
@0 3olybolidggdemmos Qg@nd@né bo3o6r000em3oa. ﬂUé"
boemo ,,doémU@o 30864L bods6r0oemals dodmbocmgs”,
4/2015. 33.27.

47 Bo330330cm0 3., 1998. 8:\060@360 B0obo Lodmgommagm
bodser000em3oa. 39-15 3ybemo, mdaemobo, 33.28.

48 bogotmggmmb 78gboglo LoboBatomemml 2015 Bemol

6963390 IMm3oL Lobom. gobbomzoL LogomHMYoL
LOZOMbO: BMOOBGYOL MYy OGO LOTOOMOMO
69M39m JM3L FOBIGMYGEMOL OOHOOBHOO®
@O 0g3L M7 OMO EOE30L MOGLO 0bHELOL
dgmbg  LIYONYIHAOL  VBOIMBYOG030 BOOBOL
060DHMOIGHO0L JBMY0d, 30LM30LOE LEMGYO
00 3060L FOMOOOBEZOMY00T  FOBO3OOHMOL
0MOgMmB0M030 BOVOBOL BOGOIMTMBOO?

3.2.1 3oMab goMogzomgdob 899wo3

oMmudmbgdtogo Boobob vbadmoytgdo

3963dvuboodo

Obmmmdmol  OMEOE30MYd0m  30Y9-
69dmo  0MmOJMbgoMmozn  Boobo  9gEH™MA60-
9369mmM3060@ 060BMOYHYO0L 3M06(303L OGO
396M306yma  LOTOOMOMO  dobodhzn3g0L.*4°
300Mmbogmabolb  Lobom,  OBLOZYIEGOOm
0d0dg J90mbzn39ddg, HMOYLOE dbMAMOL
30OOOB33OMYOd3  3odmnb30d  BoMPImamo
LImogho H®OZdY, 9.6. QLOJoZyOO gdom
OOM393m0  39bhHOmYMHo  FOHAIGMHNMOOL
300m  3gm3obgmo LOLOFOGM® 3MHVIH030
de lege lata 030mMOLBOBIOL dTOJMBYOD030
D0060L  OBOBMOYMYOOL.F  VBOBMOYEHYOOL
JBRMIYO0L BOGIMIMO0LOMZOL OYEOENYOJEMOD,
HMIBLOJOEMF0IYO0 HEGOZ30 OMYTOHIOMOIL
ymazamomogho Mob3oLb TodmbgzgzgoL o
3063Mdmooo  Lobom 3JmbEoL  OMLYdOMO
303mnbo BM®IOMIYM 3bmzMgdo0LgYM
yogodg.s  JgLodmmo, 0Mobozmgdo  aob-
3OO 30dm0B30mL 30OHM36900LM30L MFObOL
B93moL Gobado oyYyzobomo JoboghHo Ebm-
39moL  goboan®aood,  mydEe  dbmm
39OLMBOMYOHO 30330601  OHOOLYHdMOOL
303m 0L OM gOBObogdd FMGOOMPGHO HOoObom

MBI EO(330® 06hgMYLOE.*

12 md@mabéob 3ooBygghoemgde bogdgdg #ol-791-
748-2015.

49 MiinchKomm zum BGB, 2016. Immaterialer Schaden, 7. Au-
flage, §253 Rn. 28; Staudinger/Schiemann, 2004. Rn. 13.

50 Bamberger/Roth, 2017. §253 Immaterieller Schaden, 42.
Auflage, Rn. 12.

51 Bamberger/Roth, 2017. §253 Immaterieller Schaden, 42.
Auflage, Rn. 12; OLG Hamm 1998. VersR, 730 [731]-303. 12
Bemol d0g330L mos@obgégbom 9ol 333mmgenmdo,
60303 060b635@m350b ddodyg q;boquamaonéo
@06)@333360 398mobg00.

52 Bamberger/Roth, 2017. §253 Immaterieller Schaden, 42.
Auflage, Rn. 12.
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3.2.2 3oMab goMoopgzomgdob 890wo3
umodmbgdtmogo Boobob vbadbmogtgdo

obamobdo
063mobdo  dbmm BomgLogzoL J0dOOHM
@IMogdbhaco LododOMOm hogbomo

©OBOTOYMOL OOML, GOLOE FHOIFOO Y3O-
6oL3bIMOL FOOOOEZOMYdd FmMm3Yy3o, Dam-
ages for Bereavement-lL yBMEY096.5° Hoo-
oyMo Jgdmbggzob Tgbobgd 1976 BmoL
0gdhoL 30bg30m VHODMOPYGYOOL YJBMYd0L
JBRMIO0  doohbod goMOoOE3momol dg9m-
9L, ©930LHGOMYOYM 30MHHB0MOU,
0MHOLOYMBMM360L FTMOYGEML, »™y gL y3o-
BoLZbaMO  OBOLMEAL  YyOGoMS  JOG-
606900d0.*

3.2.3 3oMmab goMoopgomgodob dgdwmaa

oMogmbadtogn Boobob vbodmoygdo

bomtobagomdo

BOOBaYIMo  IMOogHImHo  LOTOOMOMO
063mMoLYH O ZoM3ObHM™  LOTOOHMEMOL
390065000 JBROHMEMOO9OHOMIYGH030EaMI0m
300moMmHY30 @O  FOMHOO(E30MId0L 39993
0MOJMbooMm030 BooboLb 03 LobgmdolL perte
d’affection 060DHMOYMHYo0L dmmbmaboly
JBRmMadoL 0604900 9GO dbmemm@ LOLLMOL
6omyLOZYOL O BYymMYxoL>, dGO3gE 0L
0MHOMTOGEOOMYIYD (060MH930LHEGOMHYOHM)
30OHB0MOLOE 30.%°

3.2.4 3oMab goMoopgzomgdob 890woa
umodmbgdtmogo Boobob vbadbmogtgdo

bogdofmzgmmado
LbL3-0L 413 dybmob 39-2 bBobogmo
0MOJmMboo®m030  BooboL  OBOdMOYMHYdOL

IRBRMHSO3MLOMAdOL LbgymoL EOHOOBYdOL

53 Cees V., 2013. European Tort Law, Oxford University Press,
second edition, 2013, p.320.

* eobobgemgdyem  306mo  BGob  godGs o 8oLdo
63&)[}@606363@ 306050006090 660l Boéo’:3o
39bbme30gmmees bedmgoamagdm moboigbmgegsol 3globgd
2004 Bemob  oghoo, 608 dmo(3o5L oooaoeooqméoqa
63@)[}@606363@ moGoBbm3égbob 36)0’:60060 bgqLols
dgmbg ™6 5008006L Jeréaols.

54 Cees V., 2013. European Tort Law, Oxford University Press,
second edition, , p.320.

55 Ibid.

06 063 MHEMMO0LOMZ0L 36900L FoyngbgdalLy
390mbg393030 0m30MOLBNBYOL, MPYIFOBME®TO
0MHO@WIOL 03OMOL 30MHOL FOOHEOBZOMHdOL
09093 90Yyg6903em0 BH0060L 0BOBMOYMYO0L
MOMO0HY. 0mMB0TbmOoL Logombolb JodoHrm
0MHOgOmMa30mMHM3060 3MB0E0Yd0 03390900
oLY3g LOLBJOGINM 3GMOIH030doE. Y9gMaL
d90mbg93030,L0LOFOO MMM LZG3HOZIDOOO
306B6ymoomo  dmGomydo H00bolL Jmbyo-
030  06OdMOPY®gooL  FmmMbMzboL  O-
30Y4m@omoody LO33OMOL 89000a3ma
@O 03 3mb3axwEooL LLZ-0L 89-19 dybmom
©o69LYdIMO LOIOOMBIYOIMM O3B IOMIOm
oLOOYMYOL.®  LObgEMABoB™ML LoEmEbmoL
IBRMod0L ©OE3OLMOL OZV3T0MYdIMO
3mdoHogho 30@E9oYmgo0lLy 300O-
gobLyoOE™  VoMoL Johbgymo  ®mdomMOLOL
LOO3gMOEOM  LOLOFOGOXMML 2010 BawobL
22 03m0oboL  3ooby39Mhoemg0o,®  LOEOR
LOLOFOOOMML BLFYMMOY Tggbm Tgz0moL
30MOO(330MYO0m  3odmMB3IYMWO  JO0EILO
LIMOgEO H30800m0L 06030070mMye
3™bhadubhdo d9xoLYdOL LOFOOMYOOL.
LOIBYLOOIMEO, ToERTOL ,30OWOLYSY” OB
O0MIMHAbEO  MOB303Y3G MmO, GHOavb
0MI36m Bmgdolb 3Moghozodo gdgbogLbdo
LOLOBOOEMT®  FOOHMOMNO  dob3oM (o,
6Omd  ,mpobob  B93M0L  ZOOOOBE3OMYdO

56 bogotmggemmb nBgboglio bobsdotamemml 2016 Bemols 12
md(l)ooabéob 3ooBygghoemgdo Logdgdg #oL-786-753-
2016; Logotamggemmb 38gboglo boboBatomenml 2015
Bemol 01 Boobol gocoobygghoemgde bogdgdg #ol-113-
108-2014; Logo®aggemml 38gboglo  LoboBoGarenmb
2005 Bemob gocoobygghoamgde bogdgdy #ol-14-1466-05;
bogotmggmmb 38gboglo LoboBatoemml 2002 Bemol
24 9360cmals 3oobygghoemgde bogdgdg #33-1218-01;
bogotmggmmb 78gboglo LoboBotoemml 2001 Bewol
06 3®0cmols 3o0Bygghoemgde boddgdg #33-242-01.

57 domemody 3.,  #4/2015. 660@3*3@0 939c0gd00
393mbggnemo  3olybolbdggdemmds @gqmddmé LoBoéor-
ooemdo, ﬂnéso@o ,,doémnq;o 308649L bo3s6r0remals
dodmbocmge”, gg. 27.

58 3o0bygghoemgds doemodo odhmgy 3Bgboglds  Lobe-
Fomnmmoy:  Logdodomggamml  78gboglo  Labsdo-
ool 2010 Bemol 22 Smgabéob 3o00Bygghoemgdo
bogdgBg #oL-868-817-2010. docromgdyemos: dsoemady

3. #4/2015, 660@33@0 9999800  godmbagnemo

3olybolidggoemmds @ﬂ@od@aé) b3563079em30, i’JUé"
boemo ,,doémnqm 30864L bods6r0remals do3mboemgs”, ag.
27

59 bo&oémggwmb 78g6oglo LoboBotoremml 2015 Bemols
01 3o0bol  gocoobygghoemgdo  bogdgdg  #olb-113-108-
2014.
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ymgzgmmaob  y3o3dobhadd  3ddodg 3ob-
BOa0L @O  gLogMmMMMENYH  HMO330U,
0303  JgLOdmgdgMNd  FOBIGMHEMMLOL
©oOd0069d03  300M0B30mLE,  MmYIEd  OM-
LYOYMO  BMGIOHOYMO BWIOZMIdOL  OM-
LYdMOOL  30OMBYoTn  MEoboL  BgyazdoL
30MHEOE30Mad0m  godmbzggmo qgLogm-
mmaogmo  HGmogds o6 d00hB0d  BOOBOL
000Y9b90mobL  gdgmgdoLmob Jdgomm @O
30MOEo306 30D9dmoMog 3o3d0Mm3o FYmy3
©Od006900@.

0MHE oy 03300 Jgdmbzgzgddo, LOLO-
d0mOmmm  ALFHMM®MOL  ZodMBOZMOLYODI(,
dbommE 30306, G™MEOoLLOE ,bobaddmozo
O@OMOL  3ob3O3MMO0dn  300OBOGYMOL
00039 x3LogdM3OMMMMZNIMH0 EOMM393900,
o3 3090760 d90mbggzoL 300m,
0MLAdOMOE  LEOMEOYOd  FOBAOMYENMOOL
BdMaOo0 3amAotHgmdolb dodocHom LIYMMOgeo
h3030mom  30Ygb9dgm  HoobL  (3690900L)
0, MOmIgmoE TJgodmgod  LbyymoL ©O
F0606HmgMmmd0oL ©0H006900LMO6 30-
3003030m“.%"  bgMgymo  Jmgob  $060-
HOgMmmd0L ©OH0069dO© O dgLo-
0000LOE, LLZ-0L  413-9 dgbemob 39-2
BoBommom gomazomobBobgdymo YBMadoL
dgmobgol 300m 0MHOJMmbyoc030
B0060L  OBOBMOYMmYOOL  EOIMYPZ0IOHM
LOWYJZMOE 3obbomzal 03IMMOD
30709OHEO ®™O0mmoLOL LOO3YMOEOM
LOLOBOOMM™ML  EOLOOYMYO030(3,%2 MPYIEBO
LOFMHOZOEOM  BOBOMOEOL o6 03390900
LOTOOMOMTYIBROOEIOTOL 3MBOGENL, MO
903339900  LOTYOMYOOL,  O33IL300Y,
OG0 LOJOOHMMYIG030 F0EFMTO obEO
3MB3M9hamo d99a0L gob63O30HMBYOgIO.

60 0g39.
61 bogotmggmmb 78gboglo LoboBatamemml 2017 Bewol

14 ogemobol gocoBygghoemgdo Logdgdg #ob-593-568-
2016.

62 odomobol  bosdgamogom  LobeBotromemml 2017
Bemol 07 ogemobol  goobygghomgds Logdgdg #20-
4060-16- go3mmbmgaemos  mdacmobol  bosdgemoom
bobo8oéraremmcosb.

4. 30m0b 89MHOAB3aMIBNL ddo-
©3J3 ©aB30b C0MLO 06M3MAILOL
ddMe6Jd bJoNJIMAIY 66MJ

96hm-ghmo  3Omomadgho  Logombo,
OmIgmoE  dmEgdm  3mbhadLhdo  Bot-
0mhbYdY, 0bOdMOYMdoL J3emadolb dJmbyg
LYO09THO BEHIL O FOLMOL VIO3T0MYOYI
3MOJH0ZIM EOOH3IMIY090L 930330H@JOO.
LL3-0L 89-19 Bgbmom FoMZOTOLBENBYOYENO
»O03300 o®LO 0bhgcdgLO*, GOE oMo-
Jmbgdo®ogo HooboL @Yoo LObOL Obo-
DMOYMadolL godmMmobogl, oMo TbmmmE

30MOOO33mMomolb  dbemmdmal, OGO
Mmoo LOBMEOOMHdOL 0bhaaLL
33moLbIMBL. 0300060, MHmamm3

LOTOOMMGOMH0Z3  JOH®MOGOHOMOOMO  LYdO-
0J00, 30MOEOE3OMIo0L 39893 JMYoY,
M™YP33EY 0L 30O M36900L ZobLOZYM®YOY™MO
LIMOYH0 WOOJOYM OO doOHB0Y, BHMIGEOQ
3Mdagm@add  dobo  OOEOEZOMYdaL  Fg-
09303.* LLZ-0L 09-12 Jgbmom Fom-
300m0obLB0bydMmO xR0d03IM0 30600
36060, LOYMO  FOEI®O0m  FHodobmL
O 3060bMm®m09MML LOTMJomogm
IBRMIOgd0 @O  3MZOmMgMOgd0, BYywyoo
306000  gdoMEO(330mMYdoL  J98®9a*s. OHm-
3amd3 3gmaobool, oLy  LOJOO®MZGMML
LOdmJomogm 3mEodLbo o6 TgoEo3L hHo-
60BgML  J39IYBOMNOBMO0L  EOLGYMYdOL
MOMO0HY. gL 39hHY39madL 306MbBAYOMAOL
0bG®oob  goboyoyem  gombobo g93-
30Mm0hndody, 6HmI J0907160M006MbO
bommE MEbomo dEOdndbol odolnd

63 60bodg 0., 1997. Ledmgommogm 3meggLol 30’:336@060.
Bogbo I, 39-19 8ybemo, 33. 80; bgnéno 6., dmsgbéogo
B00bob  mdhobo  (36mdgoal  gobdonérgds, gm&bomo
Lbodseromoma’, 1/2012, 33- 159: *sbgmo 306«)36850
dgodamgdo oyml misbols 63360, 886006060 o Ubgo,
60’)33@03 305[}0330068600’: Ih303bg7moce  voggedl
306)@083@0@0b 808060 ot‘)odm636603o 1930 g0930L
dgemobgol gaoghb.

64 $9b6hnG00 ., (3o, Bgroghmo), 2015. bedmgoemogem
309gLob ™bemoeb 303gbhotra. www.gcce.ge, Bogbo |,
dgbewo 19, g3. 1, 390 7; bobodg o., Ledmgocmogm
3mcgqLeb 30’:3360060, Bogbo I, 3gbemo 1, 33. 79.

65 03039 3mBo(z00 ob. Gregoritza A., 1999. Die Kommerzialisi-
erung von Personlichkeitsrechten Verstorbener, Eine Untersu-
chung der Rechtsfortbildung durch den Bundesgerichtshof in
den Marlene-Dietrch-Urteilen, Minster, Band 146, S. 61.
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0MLYOMOOL PY303800Yd.5¢

396306ym @mgh®obodo  3ohHm3by-
00L  3oMEOOBE3OoMadoL Jgdamd  Jog-
7606MH006MO0L  O3OMZ30L OBy  YBEMYoaL
©O330L  3MOIHOZIMO  JPoOOHMOOL 3G M™-
omgdolLy 30003M0L d0b60m d90m-
M0300907(M00 600nb0dgy MIMOO0.
9OHM-960Om0 30mMavbd, BOBommMdM030 Jogo-
3606006Md0L  3MBEIBE0V,S HMIJMOE 07-
®ooymo  ®ogaoob  99339md0m  dbEbL
30MOO(330Mad0L  F90amad  3ObaMHIMOOEO
306HM™M3b67mmdoL avdmabohzgmmo IB-
mgdgo0L  ©O330L.8  BoBommoMmog Jog-
7606H006MOLMOD  dbML  ELL dMZOEO
LOBOOMOMLYO0GIH™MOOL  MYMENV,*  O™-
09mo@3 LOIMJOmOgm 0MHY630L LYdOYIDHO®
0MHLHOMOOL POOGOL VEOTNOBOL 03006900 IM
0300900 V330MORBOBFOMJOL.* O3 FOgOom
MgmO00  3OOHOEZ0MIO0L BOJHOL FoOdM
J40907y60MH00bMO0L  ©OZOMa30L OG  Jo-
bobomogh  dmaoo  doGm3bymo |-
mgool ©OE30LMZOL  EOBVIGZMMHdHED
306MH90mMY00®."°  LoEobLlgLom  ™mYadL  Bo-
®3moagbb 9.6. JLgdogdh®m  MIMO 0V,
OHMIgmMoE Jmbgd®ozo Jxyemgogoob dbaogzLO
©00b3OMY 3MBLAGIYIE00L Ldbom §aLObYGYdO
L39E0B0ZIM0 JBRIH0gd0L FOBLMG (30 gd0L
©OOMIMMYO0L MOZ0OL OEO0EMYOOL.™!

0Mb03360L MOMHLOO, M3 LOLOTOGO MMM
3MOgHhogzo @Eombobo@ o  obEIbbL cOm-
99m0dg M9MMH00L 3MBLAHOHOENL.?

66 Gregoritza A., 1999. Die Kommerzialisierung von Person-
lichkeitsrechten Verstorbener, Eine Untersuchung der Re-
chtsfortbildung durch den Bundesgerichtshof in den Mar-
lene-Dietrch-Urteilen, Mlnster, Band 146, S.62.

67 0939-

68 0g39.

69 Buschmann, 1979. NJW 2081 (2086).

* Gregoritza A., 1999. Die Kommerzialisierung von Personlich-

keitsrechten Verstorbener, Eine Untersuchung der Rechts-
fortbildung durch den Bundesgerichtshof in den Marlene-Di-
etrch-Urteilen, Miinster, Band 146, S.62. 606)800@3360@0
@md@é)oSo bo396mb3ogdcmm Loboomos 3063303980
68630600[} bobgomo  bgemmgbgool  bodndgobs oo
398mbobnamgdolonsh 030330693 Losghmerm
303@3636& agbobab" o33@360@36) 30600530 (8822 ff,
KUG (Gesetz betreffend das Urheberrecht an Werken der
bildenden Kiinste und der Photographie-Kunsturheberge-
setz) oo “booghmem yo3emgdgdol 3gbobgd 306m630" (83
Abs. 3 UhrG).

70 Buschmann, 1979. NJW 2081 (2088).

71 Lehmann, S., 2001. 107 f.; Bender, 2001. VersR, 815 (820).

72 Gregoritza A., 1999. Die Kommerzialisierung von Person-

39M30booL  PdommgLo  LOLOTOGO MMMV

30MOO33mMomolb dBMZOE 30MHM3bHMm  IJNi-

mqdodg  LoobHadagbm  3oLoz900  ©g3L
09x30LHML  OOBY39HOMgdddo,*  LOOR

LOLOTIO I M®MA VMB0TbY, H™MI ,39M30600L

do®Homoo  3obmbolb  3oMzgmo  Igbemom

30MHoObho®maoymo  OEOdNdbolL  MoMLYOO

OM30606MHH0L dmgm M0MHYdYMHdOMO

LOLEAHY3ODY™. LOFVGMOMLYd0gIHOL gogEYo-

090MmOb  ©OZV330MmgdYm  (369090LO @O

03MdoM390L FOGHMMBaLG0gO FMBYIMOEO

30000 LAYOML  EOLOGEOZO®  IJBMYO0L

dohoMadgmao  30MoL  oOHLYOMOOLEOD EO-

0mY3090mMO®  dobobomogL.”™  306mb-
0YoMMO0m  dom3omoLBNbdYIMO  (30M-

39390 d90mbzn3900L MO0 30 M3b67yMO

Jumadol ghommdo  JgxzobgoobolL gL

MmoMooxma0900  306H™M36900L  FOOOOB-

300m9d0L 39003M30(3 o6 30630396

0gdHgommooL©.® 300H0oMgdxmMmO 3obo-

7Joob hHobL, M3 agg®aobooL Jaommabo

LOLOTOIO MM Omamb3 3LYO0YIH™

0gomcHooL, obg BdMEOEO  LOTOOMOMLY-

009dH™d0L  3MBEIBE0OL  3omMLOL  go-

9006900039600 goobMomo.

®LIM YO oOIMm  MohgEOODHYOOT0
30m0m90Ebab, 6HmI 0bOdMOYMd0L

JnmgoolLy 09gmbg LIYO09gDHOL 3uMm-

O(33momolb  miobob  B93Mmgdoo J6b@O

BoMHIMOa9696.7 bbgo 9mLOBGYOOL

00b930m, LMo JWIYOO YOO 3JmbEL

30MEO(33M0moL  99390mgL,  FIMOMYOL,

3300madLbd  ©O  ©O-d390L,  GHMIMYdO3

©O0MY300909mm0 LOGhgMOL LOXYIZ39MmdY

dmombmzgb  mGOMmymHo  HooboL  06ODd-

mOPM9doL.”"  0MOIMBg0MH030  IJBWIJOOMO
lichkeitsrechten Verstorbener, Eine Untersuchung der Re-
chtsfortbildung durch den Bundesgerichtshof in den Mar-
lene-Dietrch-Urteilen vom 1. Dezember 1999, Minster,
Band 146, 5.63.

* BGHZ 50, 133 (137); 0706)33050 ob. 3dg0dg, o,
2011, 39685600l o3gegtocmn®o  bo3mblodmzom
bobs8oerarememls 3o0By3gghoemgdgdo, mdoemobo, ISBN,
a3- 135.

73 BVerfGE 6, 32 [41]; 27, 1 [6].

74 BGHZ 50,133 (137).

75  BGHZ 50,133 (138).

76 dppenesckuit A, M., 1996. KompeHcaLMa mopasbHOro
Bpesa. topucT, ¢,.57; Bogedgocmo 3., 1998. 300(4)0@360

80obo bodmgsemogm bo3s6r000emB0. crdaemaboa, a3 28.
77 Bo330330cmo 3., 1998. 30’)60@360 80obo bodmgsemogm




#9, Mmay, 2018

(0]
(Yo)

306LOZYM®YOYMO  30H3MED0g00L  FOM3O-
amoLB0bgoom, dJomo  M9agagmodgde  990-
330069MO0mM0 LOTOOMMOL dmaoEo
30633039000  dobgE30m,  OMMMZ03IM00.
00 LOZomMbOL 06Ha3mo3 396M3vbym
09M00Mm  MobhgOOHIMOdo  39(3609H MO
06306MH0daoLbobBgzn  sa3yxmo  d00HhbY3L, G™I
MHoa0b 30MOOO330eMYo0L 990ama
3063MdmMdO0 OMHOIMBYOM030 JWHO50o0L
LOBDMA0 LoEmEbaoL 3vb6303MmmdOT0
0MHLHYOYMO LOZYMOMO 306Hm3b69000L
0030LIBPOMO  FOBZ0MOMYO0L  JBMYd0L
®oO30L9076M0 3036Mdgmgdoo, ©o(330L
mo®dLbo  06¢hoMgboL dJmby 3ZoOHmo BOOL
306LOBM3MOL  0bEOZOHMG0, J30M39maL
yomamobo, 3oMEoE3momolb 3oEbogdoymo
06  LOgOGOYO™  Bgdd Yoo  0ymL.”8
OOMEOILOE 39O E3BEIOd Ob BIIIHO©
HOYMEOAdd  3OOEOBE3MOMo  LOZOOHOYOM
6900L  godm33m Y30, daM3obymo M-
H®obo  godmbogmo  L3gEOMmYGO  3o-
Bmby00L™® VBOMMBO0m FOTMY9bgoOL 6y
000BMOMYo0L  J@gdolL  obmmm  bomy-
LOZHOBY FO3MEIIMYOOL FZMOZODMBL.*
30MOOE30mMadol Jgdamad OGO Jm-
6906030 B0OBOL VBOHMOYMYOOL LOZomboL
3OHMOMYBOH030 TMmGMOmydo Hoobolb &Y-
69309000 ghomadog LOOBHYO LMY,
®Hoaob 3ma33dgbLoEooL O 39HLMBOMIYMO
©03004ymxzomgool  gybdEod  30MmEOdoMo
0603369mmmd0m 30MHOOB3MOMmM 30-
oL 00006 3960  3o3MEIMOY0.8°  0d
d90mbgg3odo gJxydhm  0bdmagbLoydoo 3MYg-
3063090 9x8IIH0,* GOLOE  FOoHOIYMO
39x0LYdgd0 dM3Yy3o 3gMBObIM 0YEHOEOYM
mobhgHOHYMHod0.% 3m3396LOE00LO  ©O
©03304mxzomgoolb  (LodhobgodE0al) ©oO-

b356>075em30, crdaemaboa, ag- 28.

78 Cosima W., 1970. Heldrich, FS Lange, 163 (171).

79 §§22S.4KUG, 83 Abs. 3S.2i.V. mit § 60 Abs. 3 UhrG, § 194

Abs.2S.1iV., § 77 Abs. 2 StGB.

oobobgemgdymo 30bmbgdo sbenm bomglbogol (3698080

606)@033@0@0[} Ignemgb o 3g0emgal gmemolbdmdl,

beoemm dooo oégmngobob - 33mdemgol.

80 Gregoritza A., 1999. Die Kommerzialisierung von Person-
lichkeitsrechten Verstorbener, Eine Untersuchung der Re-
chtsfortbildung durch den Bundesgerichtshof in den Mar-
lene-Dietrch-Urteilen , Minster, Band 146, S.74.

81 0939
82 0g39.

0gdhmoom  3MmY396300 3o0bE o OMOY-
0900 M30m3306H LOWYIZMOE, MOEadb do-
00mgogmo  ®Y6g430s0o0 9MOgmbgdcHnz0
B0060L MEIY6MOOL  FOTMMZEOLOL JOMO-
96mMa0630306H™Mm09090m  30H6500@© Bob-
dmh0byd006.8

3x30d6OMOm, MMI BoMHIm®agbomo @oL-
33L00EOL6  Yzgmodg TgHO FOBOOMYOIOL
08LObYMYOL 3MDBO B0V, OMIMOLINbHOI0MO,
LOZOBMBAYOM™M PMBYDY OO BOOTMOAIOL
0J(30MademmddlL 03 3doMmo BOOL  Fob-
LODMZMY, GMIMYdLOE  OBOJMBYOM030
800600  O6ODMOYHgOOL  J@mMadd  BoM-
0madmdom dbemmdmalb Lo3zoMmal EOHMU.
0Mb03bymo LOLOTOOMHMM3 ymazgom
3MB3M9hnm 398mbz93030 06030 IYOMIYMH0
306MHgdmadgdabd O gobaomo LIMmogho
h3030mmoL boMobbolb  goM3OMOLBOBYdOM
360 goobyzohmL.2 dbgm Jgdmbgzg390do,
LOFOOMOMTJIBROOOYOIMIS 306H9d0L
JBRmad900L  MHgomodooobd My OG-
30bmz30L  LIPdOggDmO  BGY  LOZOBRYOME
160 Jgo®mhomL. goodbyzgno oMHob 3Mo-
h9®0gd0, GM3 LbgoLo IJBMYOOL  JoOb-
00bmM(3090M9d9MAd/©O3(3390m30 306030
™0099hIMo 6o 00mgddgomL  FbmMmE
©O MMM JBRMId0L JoHOoMHgdgmmo 30H0L
33003969LOE LOYZINILM 0bhgEILYOT0.

5. ©ab4336y
LHOHOOL 30%6900LM30L 103mdgLO
046900, My 0930350039000 OMOJMBmOM030

%0060L  OBODMOYMHgOOL  O3oLGYLOL  LO-
3YdzmaoL LOLOBO XM 3MogHozoL
gbhomdo. 3060000 LOGIg gbgdo LYPoO-
9JooL  VdLEWYHIOO  IBYOJOOL OG-
300  LoOgombUL, GOMIMOL JBHo500L
LIo0gdho 3d0HBY30L Logombo FOELObOE
0  OOOMMOdDGOM3b0Od  3oOBYy39homo
LOJOOMZIN ML 3MBLAHODHYEOOM, LOTOOMOTNO

83 0g3g.
84 3060d0dg 6., 2011, Lobgemol, 3otogol, woelbgdobo

> Logdasbo 6g3hoool oozl 3gbobgd oedénm
bogdgons  gobboamgals o BmEommyto  Boobobiongol
333g6Lo300L Qoaobéabob 3«)3036000 mo3ob363636050,
docrnm8lognemgds oo 30bmbo, #4(31)11, 3. 103.

606Mm Jomododg



O
o

#9, 3o0lo, 2018

606m Jomodody

30MEYOYIJO00, 30dm9060LE 3OOV
J0MP63IMYML 08 PBEIYOYOOL  ©O(33O
Y39modg  LOYZgMoLM  39GL3gIH030m, 0d
009000 ©@O OIMINEYOYIYo0m, GMI 03
0@O300060L JWIYOO, MIY6EOE OOHM3930L
LYO0gTBHIG0 omdgonl 0MHOMLYOMOOL
30609030, O0MOOMIYOYMO @O  OOBIYMMO
096900 303906H-MMgdgmo Hothg30LZOb.
3OobhogoL  0dLoby®adlL  LLE3-0L  39-19
dgbmom  gom3omoLBOBYOYIO  EO(BE30L
moOHLO JBPEYOYo0L  EO306HMYdd  ©O
LOMOBOOM  3MBEI3HYOMPOH0  FO0E360L
3oMadg dobo dbmemmE  LobgmoLo  ©O
Mm0oMLYOOL YBENYOODY FO3OEJINYOL. 0333000
30a3M30m, 306MBAMYdIMO, BOJHMOM0300,
obabL LLEZ-0L 39-18 Fybemdo Lb3d 3oMHOEO
0MHOJMbY0EM030 JBRMId9d0L OYLOdYMYdY
99dmy300L. doom JycdHm, Gmd 9g9-19
dgbmobL bm®AOH0YMO 0boOGOLOM FMEY™O
L00330L  Mo®LO  06HePgLO"  MOBOOGIOE
3MEIMEOY0d  Y3amo 03 00oMYoymgoady,
OmIgmoE  3oMOEOE3MomMoL  30MHMm36900L
306LOBM3MOZL O  30Mm3bgdoL  3oho-
30039900 gobIONOMOYOJMNY. TFOFOMNOMVO,
LOJAnobo  ®93yMOE0Y, 30030, 30MHOEO
3b™m3M900L bgmIggbgdemmdY. d9LOdO30LO,
30%06396mbomad ©OE30L MOGLO JBMadaL
30WOOHMMYOd @O  O0MOINBOEMIGM030 LOZO-
BmMB3YdMM™ F9dMmY30L 3oyddgdo.

@MJbh®oboLY O LOLOIYGOOMmM® 3Mod-
HogoL  dbomOBOL  FgEoao®  JOGHOMOE
3OHMOMABOO 3odmM0339m0 3OMOO(330MId0L
390093 380600 0MOJmbad®030 JBemadal
@OMM3930L 393mbzgzodo  OMOJmby o030
900600  ObODMOYMHgOOL  JBmMadolb  3gbo-
OHOMIYOH0 03MJOMG0.

3000 0MHOJMBYOoMH030 JBMIdgd0L
©o(330L  9BIJOIOMO0LO O IBEJOOL
JL0LEHIE™  FOIAMYgbagdolL  LoGOH®bOL  OM-
3390000 dmcab LOAd0d0L 3960GabL
300bOBomMagdoLOL 8603369(MM30600 OMO-
6036ML, HM3 OMHOJMBOE030 JBMYOO0L
©O3MM3930L 00306 MO 30(300Mm9d0m
oLYOIJo  3oLYbOLBZYOMMOd  ©3J0d, MY
©OBOOOMIOYMO  FOOOO0EZMIOd 06 J330
30MOOO33mMoMolL MOMOOdg godmog39Yy69dL

309MoEbAYm@I  3obEbo®YogoL,  3ow-

9 oL 0gbo0mMEO EOHOGOMYdYMmOL LoEMm-
3bmmgdo BHoobolb B0ygbgdoob OOML, GO,
MMZ03IM0E, 0O Y60 0YmL 306MbAYOMOL
00b060. B0bOOMAEY3 Tgombzgzodo  OBOL
©030Ma03m0 dmgmo dobo FYmMIMOa069
03@HMMOd 0MOIMBdM030  JWMId9o0L
abhomycdo dmBoL®0ggo0L 39mboo.
0MHogmbgocmo3o  JBWMYd900L  OGM3930L
d90mbgg3odo 89333006Mm9900LM30L  FbM-
MOE ©OO3(3030 JBMIOJo0L OaMYnbgodoL
LOTPOMYO0L 30605900, Y99MHaL J9dmbza3030
3960  30MY639mymxiL  obobym  30dobU,
®Hoaob gL J9doboddgoo  OFHPomIPOMIOL
060MhY690L 30603, LOBOE VMHOIMBYdT03
IBJOYo00  EOEIWO  LGPIOML  Jgo-
bgoL 3MmEgLo 9GO 3093 oM  OMOL
@OLOYMYOYMO, dobLo3gmMagdom my LOJTY
9bgd0 306HM36900L 06(H0TYHO 06 30HOEO
LARYOML EOOHM39300.

3O mdmMadnlL amazomadolL
LOOZHMO™ LOTOGOMOMT0
3M0boEodolb Obommaonom  3oamynbgoolL
d9LOdM YoMLY 096900 d0hbgymo,
O3 3060 0MOJmbyoMHnzn JWMId9O0L
3oLo®N3oE0OL  gYEoLbIMOL 0EJOMYE
@O 3MIgMHEoYMm BOBoMYoOE. OMB0TbYM
3oLORNZOE0OL LOWIYIZMOE JOO OJO ML
JIBRMIGOOMO dmMaoL 30600MHLMOG030
306Lbgo3900 0 OoxygM9bE0Madmo
00aMm3d  OBOMOMYOYMM  30OHmMO  BGOL
Jmbgo®mogo @O  0MOJmMbd®o30  B0oobob
060DdMOPYMYo0L 3MmDHabEomo FMmmMbmazbydolL
J1O009OMIgOoMad0L gdoom.

8900930 39603369mM™M3069L 3OMOM YO
306H™M369000  OMEOOBE30MY00L  BOGDHOL,
OmambOE dbammdmobmgob gLbogdolzygdo
3%00m gdooEgdoo 0MOJmbad®o3o B0oboL
BOMAMIMOOL  ©OdmY3oadgmo  Loxyo-
39maob 0GOHOMOLYOMOO 300M3mM0bEo,
Omdgmoi 9.6. Imzg® BoobL FMO3OZL.
0MHLHOYMO  LOZOLMBAAMM™  dOBdOLO O
LOLOFOO MM 3MVIH030L VBOMODOL TgEYo-
300 ©OEAa0b6EO, HMI 9gohma3z3oMHM™M3060
00@amaoL  Jgd7ndozgoobmzol  OOLYdOMOO
LOZOBMBAAdM™M  MBYdY)  EOEEaNbEAL
300mbogmaLYo0, GHMIGMO3 d99bgdo
306H0L goMOOE30mMYd0L  qwodhoL 39393

3do
0MHLYOYMO



#9, Mmay, 2018

O
(IS

obemmdemobmzoL bobgMHdmogn ©OmoL
306303Mmmdodo a3vdmB3gymm 0d0d9
gLogmM3oOMMMMl0YO0 OMO™M393900.
3360060 096900, MYy 033300 OMM39390L
LbyyMOL O 063G MHMMO0L
©0H006900LMO6 3930030390M 0
d9Lo0oVdNLOE, LLZ-0L 413-9 dybemolL 39-2
BoBommom gomaomabBobgdymo YJBMYd0L
dgmobgob  godm  omogdmbad®ozn  B0oobob
060DHMOPY®HYO0L EOTMYZ0YOIM LOBYIZMO®
30630bomogzm.

00 LOZombgdoL FoobBYyzghoL I90wI3
700003M9L  3OMOMATOE®  O6ODMOYEHYOOL
IRBRMHd0L dgmbg LIYO0gTDHOO 6oL
©OMa960 3o3mM3MObEO.  LAHOH0OTo 306H0L
30MOO(330¢MYo0L 3080003 IBYOo0L
©o(330L 3MoOJbHogymo J9606MHmdOL
3OHMOMAdoL  googdcmob  J0dBom  Fgom-
MO30090M00  HOIEI6039 MHMG0O:  Bo-
BoanmoMm0g30 JAgOIctoMH0obmdol, dmaowo
LOTOOMOMLYd0YIH™MOOLO @O  JLYdOIIDH™
09m® 00, HMIGMOE JMbro®H030 JBMIYd9d0L
aLaogLo EOIbIOMY 3MBLAHGYPIE00L Lobom
9oLObYGYdY  L3YEORBOZIH0  IJBENYOgdaL
306bm®m309eMad0L @OOGZMMYdOL MOZ30O6
0(30aMYooL.

©oL3xLOOEOL  yzgmodyg dghoE dodo-
0MHadym  0gbo 3mboEnd,  GMIMOL

00b930mO@B,  LOZObMBAAdI™m  EMBYHY
06  BOMIMOAaNoL  OIYEOMgOETmMOdoL 03
306OmMO BMOL  gobLOBM3MO, GMIMIdLOG
0MHogmbgo®mogo  BooboL  OBODBMOYMYO0L
IBRMYdd BoMAMyIMdom dbemmdmol LOJ33-
@omoL EOML. dMBOFbHMO LOLVFIGMM™A
ym39w 3™b3MohY 390mbggg0do
06030070MYM0 30M9amydg00LO 0
3063omo Lymogho H3o30moL bo®abbob
30m30mMaLB06gd0m YOO FOOBYZ0HML.

Bgdmmaobbomymo 3O MOEYIqd0L  bo-
MY O 3ObI3MmIHoo  3oOBY39MHoL
3979060239500 3909303900Lm30L 30
00006396mbomod, Hm3  ©obayLoolb gob-
36H3M00 0MOLYOYMO LOZOBMBIHOM ™
HOBOBYMOL  FOOMYOPYMMBOdY, 80603 Y
30 LOLOBOGOMMNME PobEO POOPYOIGMYML
9OH™MB30MHM30060 0 @O0OMOBLYOYINO
3GMoghodoL dga3303900, ymagmogzg gb 3o
JBMYP63amYmL  9BIIHIM0, Jogomo, Lo-
3006M0LO O, ®HOE FMOZ0MNY, 303d30030eMY
09M39(h900L O doMObhH0gdol OOLYdMBOU,
o3 06O abmmmE 300mMoEbogL
JLOBOGHMM ™M LOIMLOFIGO WM™ LOFOOHMOL
LOGWGOMbgmdL, 0MO3YO  ©OTOFIMYOMO®
0mdooL  gobolb  LOBMaOEOM®MYOOL  mo-
0omggmo  Bgzmobmzolb  dobo  LyMmogho
LOFYOOML EOBFIMMALL.

606Mm Jomododg



O
No

#9, 3o0lo, 2018

606m Jomodody

COMPENSATION OF NON-
PECUNIARY DAMAGE AFTER
THE DEATH OF THE PERSON
AND SUBJECTS WITH THE
RIGHT TO DEMAND

Nino Katamadze

Phd Student of Ivane Javakhishvili State University,
Head of staff of faction of “Development the Regions
at Parliament of Georgia,

Visiting lecturer at llia State University and Caucasus
University

”

KEY WORDS: Non-pecuniary, Compensation, Person

RESUME

The paper is related to a challenge of compensation of non-pecuni-
ary damage after the death of a person which is one of the key issues
in contemplating the recognition and protection mechanisms of mod-
ern Georgian civil law.

The problems of moral damage compensation are also caused by
subjective perception of regulatory norms and absence of determined
concepts and criteria which could have allowed the court to strengthen
individual assessment with conceptual approaches.

The paper aso discusses the aspects of non-pecuniary loss for
personal injury and its variation throughout the legal systems. It also
raises the question of whether the right of compensation for the third
person exists, such as, the consequence of witnessing a fatal accident.
This article attempts to find answers to these questions by comparing
of the specific statutory provisions in many jurisdictions as well as rel-
evant European model laws.
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The article shows the actual possibilities of a
person close to the deceased or to an aggrieved
person to obtain compensation for non-pecu-
niary damage under Georgian law. The article
thoroughly examines Georgian case-law and
investigates whether Georgian courts have rea-
sonably substantiated the precondition for a
claim for compensation of non-pecuniary dam-

The research is based on the doctrine and
court practice analyses, features conceptual
approaches respected by foreign legal sys-
tems in regard to purposes and compensating
of moral damage. The paper is concluded by
specific recommendations for the key issues
discussed in it.

age of a close person.
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2 Ibid.

3 Ghali B.B., 1992. Analytical Report of the Sec-
retary-General on Internally Displaced Persons,
U.N. Doc.E/CN.4/1992/23, (1992). Point 9. http://
repository.un.org/bitstream/handle/11176/188685/E_
CN.4_1992_23-EN.pdf?sequence=3&isAllowed=y
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4 Annan K., 1999. Report of the Secretary General to
the Security Council on the Protection of Cultures in
Armed Conflict. U.N. Doc. S/1999/957 (1999). Page
10. http://lundocs.org/S/1999/957

5 Draft resolution referred to the High-level Plenary
Meeting of the General Assembly by the General As-
sembly at its fifty-ninth session, UNGA, Resolution
A/60/L1 September 2005, para. 132. http://undocs.
org/A/60/L.1

6 Deng F., 1998. Guiding Principles on Internal Dis-
placement, Report of the Representative of the Secre-
tary-General, U.N. Doc E/CN.4/1998/53/Add.2 (1998).
Page 6 https://undocs.org/E/CN.4/1998/53/Add.2
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FACTORS, WHICH IMPEDE LEGAL

PROTECTION OF DISPLACED

PERSONS IN GEORGIA
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PRACTICE)
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Ivane Javakhishvili State University, Doctoral student
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RESUME

The phenomenon named “internally displaced” is becoming especially
striking from the beginning of 90ies of XX century.

The end of the so-called “cold war” and, outbreak of internal ethnic or
religious conflicts in almost all parts of the world significantly increased the
amount of internally displaced people.

Armed conflicts of Abkhazia and Tskhinvali after the restoration of inde-
pendence of Georgia at the beginning of 1990ies made sure Georgia be-
longed to those states where the problems caused by internal displacement
are most critically present.

As a rule, grave violation of key principles of international law, norms
of humanitarian law and human rights protection are regarded as the main
reasons causing internal displacement. Based on the specific nature of the
phenomenon, the fact that displaced persons remain within the jurisdiction
of the given country created the biggest difficulty when overcoming the
global problem.

Despite many years of work of the international community, internal dis-
placement has been reported as one of the most increasing global crises
and challenges after the World War II. The present article analyses the most
significant factor preventing legislative protection of internally displaced per-
sons using the example of Georgia. Besides, it offers specific recommenda-
tions which will support overcoming of global problems.
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1. d3dbu300

09M007m  MobhgOHOHYOHOT0  gobLOZIMEJOYMO  VOFOMO
3393000 0GMOLOYMBEM369dL, dom T0ghH my TJom T0doOHm
hO@Obom  OBOTOYIMYOL @O 03 ObOToYMadol dodmabzas
00%9%900L. 9O BWOJ0dO O WOHMboOO JOO6MBIYOMMOIOL
00aMmod AMHOMOYO0L 3030OHm, MOEAIOL6 0L FbMm3zMmadoL
Y39modg Gmym ghodL gooob, GO @OHMLOE JYIb0d3bgm™
9930MmA3030(3 30 390dmm9od LOZOMOMM™M FJOH30 FOTMOMML ©O
®OOZOMIYMHO® F9330MML dEO30060L FMTOZOM0O 3bM3EMHYOd
7069LMBOLOZY6. LBMGgE VdoH™md 0gd3L  obLOZYIMGYOIMO
80a3maY, 03 LogomboLOEAn, HMEMOMHE 306MBIYOMMOOL, 0LY
LObLYMIBORMLO O LODMFODMYOOL.

Bomgdolb dobdogmdg gobLEOL LOZBOE® 0J3Ed O EMITEY
06 30MaogL  O3MPomMOoL  gombgo, oy MHoHmI  bEydo
0MHOLOYMBENM®M3060  dMOMHIMAJOgE0?  OHMIMMHOd  ©dobL

M9MbO Fo®rOMndy
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bygemInaBymon 30MHdm-30Hmdgd0 0
0 063930 dom3o OBOTOYMOL HOYBOL
LYIOHZOML? LOHYMO EO VIMIBYHO30 3obgbo
0MH(E LOBMZOOMYOOTD O OOE 0IMOOIYI
moMgeOHoHY®odo o  oMLYdMOL, TOa™Mod
0Gogomo  393609MaL  FMLOBGYOYOL ™Y
393059090, 8030090 0LYm  LYOOOL,
O3 ©O339b30MYod 3093963090 MMBOL-
d090900L ©0393330LO O ObbMME0gENYdO-
do, GOMO 3060313039 0J60L OY3060emO
0mdomEOYo0L 309G ©OboJogmmol hoabo.
0MHOLOYMBENM30630 FdOJLOBOM YOO YOO
309m0ygbmb 3bmaMgooL ,mgedmL Bemgoo*
000bOM30L, ™I 0MOIOIML, 0LBOZMMVU,
306300006HIL @O  J9gdobolL  FMTOZ30mO
BoMAOMHgdgmo  3bmz®mgdool ®yPbOIHbho,
0000 BOBE3mMOE, M3 @MY @©O MOdY
»2Japy®  (bmzgMgooLy” o  3H0dobomyMo
3906hom Mmool HOFMYOMNOgooL  OIMIMU.
Jaho  30Mm39m0  ZOOOABTYMO  BOOOFOO
©0b0dogmaboznb.

LOJOOMZINML 3OBMBIYOENMO0m LOL-
bemob  LOTOGOXMOL  3oLYbOLAZHOMMOOL
006030my6m  obogo 14 Bgmoo. gb  03oL
6036030, 6HmI ©OboJogmob hoyg-
6obm3z0L 0MHOLOYMBENM3O6L  doLyboL-
9390mmoo 14 Bamolb  oLOZOEOL  930L-
9d0. 0039300  I@PIYooMO  3MBohghHoL
00bg30m, LOJY39MGLM  ZOGHOBHNY, O3
d90dmgdd  domomo  HmzoMo,  3ogmMod
3M03M9dm  oLOZL 06 F3MOZODMOL O
LObgMABOBMIOL  EOLIDYEOL IJH™MEZIOL.
0MH(3 0033300 JBWIYOOMO 3MB3I6(300MO O
0M (3 LL3O LOYOMOTMGHOLM LOFOO M JON030
0Jhadom gomzomoLBobgdgmo 06 oMb
3MB3OHImMo MO  dLOZNEOL  Fgodmgdo
30b@aL 3060 OGOOLGOYMBMMIObMO TOO M-
edLOZYM9ooL LIYdogdho — 9.0 OO dMOL
306LOBdM3GYMmo  LL  30LPYbOLAZOMMOOL
006030myMmo  dbogo.  3mb3zgb3oob  99-
40 9ybmob 39-3 boBoemo dbmemm@ 030L
bLobmzgL  LObgmABomwmyoL, M3  dom
LO300mb, bgmo  dgy6ymb  d0bodomydo
oLOZOL EVEEI6OL, HMAMOL FoMBY303I(3,
800Hh6930, MM®MI 6033d3L 06 0g3L LOLbMOL
LOFOOHOMOL 306MbBIAadMmMdOL OM-
™m3930L0  PboMmo . TJgooMgdom 3Tgh ©@o-

3M03Mm9HoooL  33moOzodmMOL  goghmb  gg-
BgomyMHo  oLbodomgolb 1985 BmoL 29
b6mydomolb  d0bodomagcmHo  LHObOGOHY™MO
69L9d0 OOOLOYMBMMZOLMO 0O FOO-
0OmALOFYIMIdOL  gobbm®mEogmadob  Fg-
bobgd 9.6. ,39306900 BgLgoo“. 099-4 3y-
6gbhobL FgLOOOTOLOE: ,00 LOFOGOMMIdGH03
LobLH9o9ddo0, HMIMId0Q3 0M0OMY096
0MHOLOYMBMMZObMO  LOLLMOL  LOTOM-
0Omgocmoz0  3oLyboL3ggdmmdal  dLOZOL
(369000L, obgmo oLOZOL Jgagoo dBM3OMO
06 P6O ©OEEaNbEIL domNob VMY
oLoO3d0 90m307M0, 3mbgdM030 O
06(ham9dHYOmMIM 0 dmBoxyymmdal BOJHoL
30m30m0LB069Yd0m.*!

LL 3oLPboLAgHdMMAOL dLOZOL EOEAY6O
LOJOOM3gMMT0, gL VOHOLGOYMBINMZOOMO
00OHOMALOFYMGO0L 3MOYJLOI®Y, Lobbamob
LOTOGOOMOL  3ObMBIAdTIMdOm  3Ob0-
LOBM3MO (Bmgdgo LLS. 96 goas 1999
BgmbL 0960 0Myoyman). 1960 Bemob 3mggLo
30LYbOLAZYOMMOOL VBYLYOEO 16 BeMmal dLO-
30006, a03mbogmolb Jgdmbzgzgddo (933-
MY MOV, 30I30H0IMY00, OBWIMII0O O 0.3.)
30 — 14 BamobL oL3oEOB6. dbOMATY, 1999 Bl
3M™9dLAd VMOG FO0MZOTOLBNBO V3300
OOx9abEoMadd @O  30LPYbOLAZOMMOOL
obogo 14 Bagmo omooMmo. 2007 Bgmb
30633990 ©ObodOYMadoLbmzoL  3oLYboL
0390mmo0L dLOZo 12 BmOdEY F9030MEO.
MJ93O, 9v (33MWOMYOd 3OOIHOIYMWOE OO
306bm®(309MMgoYMO, IMB3006900m 30 OY-
Joo ©O Yy3gmo ©obodogmobmaol 3oLY-
boLBggOMMB0L dLOZOE 33mog 14 Bgmo
3060LOBdM3MO.

0039300 IBMYOOMO 3MB0HYH3O, MOZ30LO
©O0MLYdOEVD 2009 BMOL MYO9M3MOIEY,
0MHobogmad 65 TgdmbzgzoLmob o303
do06m9o0m JobLEO GYH3MBY6EOENY IMBOBOMY
LObgMABOWMYOL, GogdocdEom LL  3oLY-
boL3ggomMmMdaL oLOZo, bmm®m o, LOEOEG
00330600 HM30M0 06O OOLYdMOEY, ©OY-

1 http://atsu.edu.ge/EJournal/BLSS/eJournal/Papers/
SajaiaTamta.pdf gogem-b g9bgGocmyeo  oboddemgo.
1985 Bemob 29 Gmgabgéo. 306030@*360 bhob-
dbhgmo  Bglgdo  seolEmemBrmmgsbos  808s6c
806)0)@3[)033@360[) 605bm6803@360b dqLobgd ,39-
305360 B69Lgdo”.
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B69L9o0bOm 30LYbOLAgxdMMO0L F0bOTOMY-
M0 0LO30.%

2. 3t0MalMJanNb 3uaMata3aadn
0093%3a0

AMBHOOOMO0L Vb7 dOHOLOYMBIM3BbMdOL
OLOZ0 OMOL 1033MOOLO O DOOLGEYINMOOL
dommob 39M0mE0, GMIMOL gob30MOMYdO3
©O3M30MYOIMOO MY MHr0g 30MH3mY090H9.
0033300 3V0630MmOMHdOdY J0OHYMI0mO
308a9bd Jgodmgodo IMObEObmML ™mFobolL
0bG®oob 0033300 VMBGOEOLMZOL  OGO-
LOMOBOOM 30GMMdYdOL Tggobod @O Y-
OOOMIO0L  BOZMgdMBOT, LZMEOL, Om-
3mdO3  ,003MbhGMmMyogmo  MmMHIOoML®
HOmoL JgbyLbHgoed O OGOHBOLObOGdNgIHM
LOTgaMOOHM BMYT, Homg3z0d00L 39dzgMmdom
303AM(390YmMBd 33 MOJO0m,  d3MY-
Loomo O LOLbeMOL M3GMHom LOZLY BWOMDHd-
80, g394yboL LMENOMYMBY, JIMHIOYIV,
LOBMZOOMYOT0330, 93MBMBNZYGTd O
0oLY39, 3OMOHOZYOHTO BbM3MYd03 — 0L Fomo
99303mMaboL gOHM30M0 J9H300.

0oL E3IBT0AOO0MOE O LMBFOOMYOO©
©OI(339m0 00333900 9O M0O6EOIO006. OHIM-
3mMHE3 3bgozm, 3OMOEMgdd doLIHOOYMO
O 3M3A3magdLYG®0o O LBMGaE odobhm3
9OH®M006 30a3Mm3dL LogoOHMgoL. dggdboemo
3000009000  3oLOYIFMOgLYdMOE. JOm
®obgdo Jgoob 9.6. ,gyhoL 60333900°,
0d3m9o0m 30QOOOFNIOIMO
0 JLObM3OOH™ 306900, LZMOMOL
hodmAmGHgomo () 36080bomyMo
0906hommd0L gmby MmEobgodo dMBGEOOMmO
00333900. 303603 06 Y6V odmzMogbmm
0M(3 9.6. ,LOIOZOMOO™M MFOLOL® F30Mgo0.
LEMGgEO 0d0h™I O0MHOL 3OMOMI3d TobL-
dhoogcmo, GmI dbgmoo 0d0L gobLOHM3GO
0P LOE OO HMFME YOBGOEOMO 603339000
0096 Pbo 3oMMmEOMmm  ©OBOTOYMAL
hoaboL, Gomo dmazobabmm FgLodddoLo

2 ogzg, Hamilton C., 2011. GUIDANCE FOR LEGISLA-
TIVE REFORM ON JUVENILE JUSTICE. Children’s
Legal Centre and United Nations Children’s Fund
(UNICEF), Child Protection Section. 16 pp.

90300900 3G9Y396(309mM0 MMBoLANYOH00L
30(H0M9d0L 30d60m.

doGomoo gdodmabzg3o 90dgdo do0b3
oLOZMOM030 06EOZOHME®0O. FMHOIOOMOOL
Bemgdo 0GHOL OEOJN0BT0 BLOJogoL goM-
@OMhaboLy O AOBMYOMNdmo0L 39HomEO,
HOEaLOE  OEOJNObo  0ByYygdL  LOTYOGB ML
99306mMdoLY @O MgoMmmdoL  omdgasL, (¢I-
©oLY O 3oMaoL ghmIObgmOLELL FoM-
HagoL @O  030m  LOZYMOE  FMTOZOML
3Y®ob Lo®YdzamL. Vo™ dgEI0BH360m
gOhmbomo 6o oymbL goMgdmE3oL do-
3M30 OMOLGOYMBEM™M3b900L T30 M. dM-
009 330360, 308MO3 03039 @OHML MIM-
00960, GHOEaob gb oL oLOZNY, GMOILOE
030 ymzmobdgddmao 300Hbom, MZEN0O6
OmMI Yyzgmoxmg®do JoMHOmYon 0MH0Ob @©O
d930mA70L OO ©OYI39096. 0bLObo B0dBOE
LOZYNOM0 OBGOLO O LYHZ0eMYd0L ,830HOOOL*
0boboggb. 00OEYd00D, YOomNdEIGOoNdh @O
0LBGOOWZ006 POIMYINEIOIMMO0LOZID, MO
LOBM3MYOOL BOGOFMILL OE0EYooL Jgom-
393080, Jo0mM30L EOIMY339cM0  bEgodO.
obobo 0936 Joymmoom IbdhL 00gogdb ©oO
O7XBOIMHGOMO dodmnygbgdgdb dom ®go-
my® 3bmzMHxo030(s.

2.1 ,d9hob dogadob” o396magbo

»Jahob 009900L" BY6MBY60 BOGHIMOOEIbL
0O300bMY ,,303F0ML* Fomo LHEbMZMYogEmO
0anomol dobgzom, G®MAImMoL doMomOEO
000060 LOZYIMOGO MOZ30L  O3330MYdO
@  (,00006H70390m0¢ 3096)  0oMHLYdOL
0MOOMYodd. 00MH70 O0MHOL 03 9dgdmogemo
00499000  LOLAHQIOHYGO ™MO3T9YdoL  OE-
30mo, HmIgmboiE Jaghodo bIJoMo Jo-
0m@©0ob.  006MH70L  ,g3ghob  ©3oY0dLOE®
16m9096, GOEaod doL oo B3Mmomo
390943L mEobobo O LZIMMOL gocdgm Lbgo
0O300690mMO6 IO M0 EHOMdOL LBEOZMOT0.
006710 ObOMAOBGEO 0EOTNObadL ©h393L
LOZYMOE  LOJE0gMBg  30LYLOLAZYOMMOOL
©O0LBOZMOL (0000)303MdOL ByLgdL. dob-
7oL EOB6OT6YMaddd Vgt gm3g dgdmoOgE
00390L BMG®OL gOHMBObYMMOD JOMO O MHM-
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00L OTYOMYOO, FOMMAV3900, dOM33930
0, 00 JOHMO9OMMO9d0006 FOTMIOBOMY,
,0M000703000m30L“  LOZIMOMO  VOIOMOL
0o0hgbo  (LHOHILOL dobadgdd). T9az0dmmoo
3mg3om, Gm3 gL oML goM3393cmo LYO-
3IMbHI®o, OMIgMmoE HOIMYSMNd9dIMOd
Jahodo. 08 LYOIIWMDHIOOL LYJEBO FGHOZOMIO
LOEOOMYMH IO BOJHMDTO FObO30OMOY.3
LOTOOMMOL EMIHME®0, dOHMBO dMGOL
800303300 M3MOL, HM3 03 3O MOMY30L
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REASONS OF CRIME COMMITTED
BY THE ADULT, CRIMINOLOGICAL
ASPECTS AND PREVENTIVE
MEASURESTO BE TAKEN

Teona Japaridze

Master of Davit Aghmashenebeli University of Georgia,
Detective-investigator of the Ministry of Internal Affairs
of Georgia
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RESUME

The article reviews the reasons of crimes committed by the adult,
criminological aspects da preventive measures to taken. It points out
the problems related to this issue, reasons and the ways of solving it
the problem and, discusses the steps taken by the government and
initiated measures for reviewing and preventing the crime committed
by adolescent criminals. The actuality of issue is derived from the in-
crease of the number of crimes committed by juveniles up to 14 years.

The state is engaged in seeking the ways to overcome difficulties
and implement them, considering maximum interest of an adult. The
problem is scalable. Therefore the state has a complex approach. The
Ministry of Internal Affairs, as well as the Ministries of Education and
Health are involved in this process. They are focused on implement-
ing alternative methods of conviction and strict punishment rather than
reducing the age of criminal liability in order to rehabilitate and re-so-
cialize the minor.

Artistic, scientific and sporting events will have positive influence
on juveniles. Serving the country by graduation of Cadets Military Ly-
ceum will inhibit a willingness to commit a crime. The aim of teenagers
should be to become the soldiers of the country as successful scien-
tists, world class athletes or dignified representatives of art.
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14 Unidroit Principles of International Commercial Con-
tracts, International Institute for the Unification of Pri-
vate Law, Rome, 2010. Available: http://www.unidroit.
org/english/principles/contracts/principles2010/inte-
gralversionprinciples2010-e.pdf

15 Unidroit Principles of International Commercial Con-
tracts, International Institute for the Unification of Pri-
vate Law, Rome, 2010. Article 1.1. (Freedom of Con-
tract): “The parties are free to enter into the contract
and to determine its content.”

16 Unidroit Principles of International Commercial Con-
tracts, International Institute for the Unification of Pri-
vate Law, Rome, 2010. Article 2.1.15. (Negotiations in
Bad Faith): ,(1) A party is free to negotiate and is not
liable for failure to reach an agreement.....” p. 59.
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17 Unidroit Principles of International Commercial Con-
tracts, International Institute for the Unification of Pri-
vate Law, Rome, 2010. Article 2.1.19 Contractind un-
der standard terms, p.66.

18 Principles, Definitions and Model Rules of Europe-
an Private Law, Draft Common Frame of Reference
(DCFR),

19 Principles, Definitions and Model Rules of Europe-
an Private Law, Draft Common Frame of Reference
(DCFR), 1.-1:102: Party autonomy: ,(1) Parties are
free to make a contract or other juridical act and to
determineits contents, subject to any applicable man-
datory rules...“ p.176.
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20 Principles, Definitions and Model Rules of European
Private Law, Draft Common Frame of Reference (DC-
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271.

21 3096635063 ., 2016. 53@38363@3%[) oogobyagemgool
gobgemgdo  Lodmgoemodm  LoBstrmomndo.  godmB-
398cmmds oly, cmdocmoabo. gg. 192.

30M@OdIYIMYd0. 3dOL 06 Jgydmoo, 3MbHm-
03960L JLOWYIZMME TJLMOZOBDML  bgm-
39369mMad0L OMHOMOBOdOMN 30OHMdYdN. %2

0000Mdg  OM3NboMmYdymo  BEIM3Io-
®HgMmdd MO30LMOZ0 03 JY30HOHYLMOOL To-
HO6go9m00, M3 03 Y3060L3bYHML Tgydmad
dboMmglb  dmobgomb  obgmo  306HMO700,
OmIgmoE 8dodg 9EaMIdMHgmMoodo HodYY-
69096 90L. FgLOdOTOLOE, 306MBOL V333060
©OmMJao, 39LOdMMO bomdg3Mmadaly
LHOBOOHYMO 30OHMOgOOL 30TMYo0L gbhm-
33060 ©OE30L oMObH0OEOE dogohboma.

3MbHMO30M9d0L 0dgmgod 30BbO® 0bLO-
boghb 03 30GOHMO ©OE3OL, MMIJMMO JGB-
mqd9003 Jgodamgde  Jgomobml  d0HOMDY
3000hmMbYomMo  FEAMIdGGMgME0L  dJmby
LOBOGAMYdOL BgaL3mMYbom. 8030b, MmO
0MAbaOMYdgML GHYOomMYGOE oM og3L Lbgo
OMHaMHbOH030, LOBOGTM  F0MEIYOYOO,
300xMGAML AOLMOL by Tg3MYMHdY, MYF (3O
300mMb00Jo39OM330MOMIJTOLZ3MOZ30DMOL
@O 0agoL, M3 dLg®m LOHYOE0HdT0,
0000MmB) EMI060MHHOPMId FbOGMYT OO JYbEO
d9LMOZOBML VHOMOBOBMINgM0 30MMdYod0,
GHOMO B0V6O OM 300AEIL 0LYEOE BO33nd000
3md0E0030 3Ym® 3MILIOGYOGML. MBS,
,00e3930IMYO0L EOEYO0L FOMEYOYDJOO
330d3L 0g, LooE ghmo 8boGy IBWY-
003mMLOMOO FMOMbMZML FGMGOHOLELV6 bymm-
99363mM9d0L EOEYOL. B

bgmIg3Mgmgool MmOZ30LYBREYO0L  LOD-
Mm36MH900 LAHOBEOOHIYID F0OHMOJOMOL F0FOG-
®900m dobLOZYM®Yd0m LOOBHYGgLMY 9.6.

009 m900L  bgmdg3tymadgool @OMUL.
30OmMOMNY,  LOJOOHMZgEML  30b6MBAY-
0mMOd  O0®  0EbmdL  033306m  bomdgs-

MHPMadgdL, 30gM03, 30z30MomOE, MPLamOL
BIOIGOOE00L  LOBMmFomogm  3MEYJLoL
428-g 0Oybmo? ZoMEodod o©a96L, M3
009 m900L  bgmTg3MmadoLmMOb  33093L

22 bgemBobisbgomdos: https://matsne.gov.ge/ka/document/
view/31702
23 $obhn®oo ., 2001. LogoGmggermml bodmgoemogdem

3mcgqLel 3003350060, Bogbo 39Lody, goemogdmgdemo

bodstroaema, 8mgoo  boBoemo,.  go8m3393cmmds
bo3s6r0r0ema, ordaemabin 3. 63.
24 [paxaaHcKnii Kopekc Poccuiickoin ®epepauum (TK PO),

bgemBobisbgomdos: http://www.consultant.ru/document/
cons_doc LAW 5142



#9, Mmay, 2018

131

LOJTg 30T0b, HMEFO 30GHMO500L g™ BboMabL
00900 BOMIYMoMmdgmo ©O dgmeg o3
390mmo0300900L Y9 mOYdd O MObbIYdL
JB3MIMO©.*

,09MI93OIMY00L MO30LYBMHdOL 3E06-
3030 0g, LOEOE LHVBOOEHYMO 30MMOJO0D,
Lb3O VMHOWIMHNO MY OGO B0YJ(300.“% MOEFOO
3MOJH03Imo@ ™Mo30LIBRgd0L 3M0b(E030
36039MEadd dbmmmE  393mo30090mMOL
00006 @O  300Mmd0L  abhadagbo o
300mMbAadmmmdom momJmL  3060g9d o

IBYO03MLOENYOd LOYMOL JBIZIOID-
ym@poemoo.

BOIHoo, OGMI bgmdgzdmgmgdolb LEHOL-
OOMObhgmo  30Mmdge0  dbmmmo  9ghmo
abocmob  0bHgdaLgdoL  ZodHOMYdIMMOY,
®Hoaob Jgdmogzodgdgmo  3EommmdL  Bo-
6oLBOG dbmmmE LOggMOdo LYOZ0MYo0
300m30mMoLBOBML @O  ®oE Jgodmmyoo
9gho LOGEIdgIo FooMML. FgLOdOANLOE,
bgmIg3Mgmgool MmO30LIBRMYd0L TWOHOOM
LOBM3MYO0 9gbgdd AbMMME FYIMOZOBYOJIL
©O0 39M0booMmO® 3960 303MEIMOAIdd 30-
MHm™09d0L 300MYodg.%"

LHOB OO HY™MO 30609000 OOV,
030LIBPEgo0L 3MH06E030L JGDOYOId 39-
0ombObEOLOYGYO0L  3Gmobiodolb  Loxyyd-
39mbg, LYLHO BboGoOL EOE30L gOHmM-gOH MO
30MHobhooo. 39Odm@, LOJOOM3gMML  Lo-
dmdomogm 3mgdLbob 346-9 dgbamol mo-
6ob3OE, ,do0momoo  bgmdgzmHymadomo
LAHOBOGOHYIMO 306H MY, 309bgO300
bgmIg3Mgmgoodo  dobo  Hodm3zoLo, oY
030 BbOMOOLY @O Z9MomLOBEOLOGMYOOL
360633039000 LOBOLOOMAIaM® LOBOOOMO
bgmd9g3Hgmgdal dgmEg dboobm30L. 3by-
390Mmmd0d0 J6b@O 30300Mmm 0L oMgdmdg-
00, HMIJMMO dOLYOMOOLOL Fgohobalb gL
306HM0500 bygemIg3Hgamgdoda, 3boMgmO M-
dbM0g0 0bhgcmaLYOo0 O LLZL.”

25 MpaskpaHckui Kopeke Poccuiickont ®eaepaunmn (TK PO),
Cratba 428. [loroBop npucoeanHeHUA

26 Markensinis, Volume/The Law of Gontracts and Res-
titution: A Comparative introduction, commentary,
1997.p 211.

27 2360 30006363@00: Zaalishvili V., 2017. Certain
Problemation Issue of Standard Terms — Freedom of
Agreement and Limits. Tsu —faculty of Law, Jpurnal of
law, N1/2017, p.36.

3900mbObEOLOGGYOOL  3G0b3Eo30L  ®HY-
LHO  bYMIg3MPMYooL  LAHOBOGHYMO  3o-
H™MO900LM30L  FOTOGHMYMOO  JOOHOMOO®
390m030090am0L3Y6, OMBGMIdE 06 YOO
300m0ygbmL  mO30LO  JY30OHOHILMOd  30-
OH™M0900L 300MYd0L F0TOGO®. P30OOHILMAO
30 890dmadd  3odmobomadmmal, Mmam®d
00DOMBg OMBN60MmYOYMmO  FOZMIOGOIMO0D,
oLy  306MOm00L  3OMMALEMOZ0  3ObLOY-
Mm360L  JgLOJMYOEMOOMm. B03MYo0 MG039
390mb393030 M 3o ge 0o d9LOIMHIMMBOU,
3993E6mML V6 FHE30eMML FGBMMOZOBYdS. 030
0dgmadmo, ob @OgmMObbIML, 6 oMo
0g3oL Fgmobbdgool FoBRMEIYOOdY. FOOOO
000LY, HMI 03 3MbgMHgbhyem Tgdmbzn30do
0MHMm3930  3900mLOBEOLOYGYOOL  3G06-
(3030, @EombLObod M3  oEaomo  dJ3L
0030LIBRENYO0L  3G06(3030L  EVOOMIG30LVS,
O30  3ME3IGIHIMmO®  306HMOYO0LY @O
30MOYOYMY0900L BROGOFMYO0L OBLOBM3GOL
®o30LYIBMYOd  AOL 9O ®MIB0IZ69MM360E
96OH™M39390.

3900mbOBbEOLOYEJOOL
30dmaAnbodyg, ,bygemTgzcdHgmgool  LEHOL-
oM HImo 3060M09000L @OML bgom-
30303w00L  MO30LIBJOOL  FIBMYEZO
bgod oMogg dbohHob dododhm. ghHmo
0bc®og, 0DMIYadd  dOBOGDY  OMmT0boMY-
ogmo  LAHOHYLOL JJmBy 306HOL JRBMJOY,
3oBgmmb  Bg00L30gMH0  JobooMbo  bym-
3936O9madodn, bomm, Jgmbg dbMog,
30MH0oL  J@Mod, GMIYMoE  MObbIado
oLYmMO LObYEMIg 3PN gd™ 36m09-
OOmMO0L ©O3YOMmYdOdy. myd3d  99bd-
My30L0  ©OLOT39dMBOL  Logombo VLM
d90mbggzodo loJolwlule) 9ghHm0 abo-
®HoL  030OHMOO  obLODHMZOYMO. OM-
6036ymMo 30 3OAMIOBOIGMIMOL 00 @Og-
hoob, Mm3  JgdmmgozoL LOogoOHMYOOL
J090mm@©  LEFOOMMYdG030  0bLHODHIDHO
3060306HMm0g0L, GMIMOL  @BOOIMHdT03,
3ObMBAAdgeMAd  dOmMOYIBMIO0L  ©O0O-
mobLYOd YOO FMObgMbmL. 03EYbOE, bymm-
99369mad0Lb  LHOBbEOOHIMmo  306MHMOYO0
LOTOOMMOOBMOOL 3H06303MOb dMmEOL 3g-
LOOVAOLMBOT0, MO 330dm 3L 0doL MJ3oL
LOTPYOMYGOOL, M3 dobo LOFOOMMId&H030

3600630300006

Jom9306 dogotgodzomo



132

#9, 3o0lo, 2018

J9m9306 dogothgodzomao

LO@YIZIMO  bIMBIZOIMIOL  MOZOLIB-

m9d00.“%

©abd36y

B90mm 0Mb0IBYMOEOL FOIMIObOGY,

bgmdg3Hgmagdol  LHOBLOOBHHMmo  3oOHm-
0900L EOML LOZFOMO HMHIYMNOY, HOMI603T-
300mm™3bo®  ©OEaNbEIL MOIPIbOL  ©o-
GI0o  bgm3g3MImYo0L  MogzoLbYBENIOo0L
360633030, OHMIGMLOE OMOOGIOL, BHMaMG(3
LOYOMOTMGOLM JYoomwoEoMgdgemo Bgbgodo,
obg 9ehMm36ImM0 FOBMBIYdMMdY dBMFOW®O
360633039000 CMbYdY.

BOIH0o, MMI GmEaLOE LOYIY 33093L
bgmIg3mgmgool LHObOGODHYM o m-
090m0b, 30MMmog0o0L  303MagdoL  MOZ0-
LB YOO 390m0qzoMamgoo sbmmmE
bgmdg3MHgmagdol goxsmMadgoom ob doLdy
J306M0oL mJdom. 0doH™3, 30xLYHOO30M® 030LV,
O™ MmO30LIBPIgOo0L 3M06E30L g maz0cm
390090703 3897Joboddo@ o0m3magdd, 300633
30036y3gho 39603369mmod  gboggdd  39-
00ombObEOLOYGYOOL 3M0bE03L. 3oMHdm,
3900030090m0L 39000mbOBEOLOYBYOOL
306HM0900L F9agboLbd O TgmoO30H9d0L
9(H03H9, HOZO6 303MYOL MOZOE 0BLAHODHYDHOL
03690000 O EVI3Z30MYOYIMO 3HOIH0I0OO
300mA0boMmg, 06 FJudmay, 3MMadhHocmgdd
390hobmL JgdMmmO30H909m  ©YOYMd9dT0
@O dbmmmE 39momboboLogHmydolL Jm-
mmO0boL 039O ®Hgdo. JOO3mO, MmI
03M0MM0  OOHOMOBOOOG  FOIMIOOIGMOOT0
dymoxo 30MH900LM30L bgeMTg3dIMgo0L mo-
30L@WMad0L 3G0bE30 396 096900 IRB-
mMyd®030 d0oObLOLO O LOTOHITMOOBbMAOL
30Mobho.  JgLododoboE, LILHO dboMaobL
©0(330L 9O®MOYIOMO GHJOMIYM0o I9gob0d300
39000mbLOBEOLOYGYJOOL  3B0B63030L  TMm-
bm3b0mO O(330.

9bOM9MO  JMOBOLBEMOIMOOL 30O MOYdT0

28 3096635063 L., 2016. 53@33363@3%[} og0ly-
gemgool  godgamgde  LoBmgomogm  boBatooendo.
399m3398cmmds  olby, odoemebo gg. 277. BoOoég-
bnqmo: Pfeifferin AGB-RechtKommentar, Wolf/Lin-
dacher/Pfeiffer (Hrsg.), 6. Auflage, Verlag C.H. Beck,
Miinchen, 2013, Rn. 18.

oLY3g G“MIYMOO 6g00L FodmzmmoboLy @©O
domadoL 0300V ENYOODY aLFYMMOY,
®Hoaob d0dmgoo bIoMo 0dlxmyoymMmoo
300x@MGAML  bomdgzhgmgdd obgmo  3o-
OHMogo0m, OHMIGMoE LYMOE 0MHOd ToL-
®30L dmg3gd0060. TJgLoOdOTOLOE, FoLO Mo-
30093MYdd  FgAMORBOMIMIdd  FbMMME
0000, 3OOx@M®3IYOL MY OGO FgMOHLIYOLL. 03
OOML 306MBIMYOIMO FOOMMMOL, OO0EZOL
00mMOBLO O J93MOZ30H9xd9ML LBYEOOMIYH O
JO390L  3ObLOBOFMYM™  FOMPYOYIOOL
— 06 JgLMOZODHML VEHOMOBODdMBNgEO 30-
HM0900 303MYoL, bmmm 03 P3060L369ML
060990L P30HOHgLMBOL, MY 03330030 3o-
HM0903d H00bo Fodmobzno, ymazgmazoto
dgx3obgdol  goMadg dmombmzmL  ©IOY-
m9d900L dOMOMMMAd O BO3oLMO ZOMEOY-
09 g0900LZOLb FOMOZ0LYBENYOO.

OmammE  H90mm  0m0bodbso, dmJdgoo
3ObmMBAYOMMBdd dbmmmE© dmagomo  3Mo-
63039000  LObO®  @3MO300MOL  bgomTg3-
Mmool mO30LIBMYOOL  3G0b(odoL Mg-
3YmM0MoooL.  doLo  EOZMB3MYHadd O3
096900 LBMGO, GOEAEOD0 TJYIMYOgMOO  3O-
bMmbAYogm3d  JgdmmbL ymzggmo  3mba-
Ogbhymo  F90mbzgzolb 3omzOmMoLBN6YOY.
M3930 oLl BWOIHo, MMI bgymdgzmymaooL
LAHOOOOHYMO 30GHMBYOOL OOML Logombo
J@m00bo@ MOV MHYOO O OIYOZI0IIMNY,
LOO ZoEOL BMZOGO 39Mdm  LOTOOHMOL
9OHM-9Om  dmMmo306MH  godLodmazhgm —  bg-
md93OHImao0l MOZ30LYBRMHOOL  3GOB(E03LO
@O 30600 J@MAdOL TMGOL, FOOTRMGIML
b Tg3MHPmmagdo LHOBOOGOHIMO 30HMOHO0D,
LOEOE 30LO BgdY, BOJHMIGD030@, LOGO MM
O 0MHOL OB 6OIMYOOD OO FOMZONOLBENHHOYMO.
JOO3MY, M3 dbmmmO dMaoo 3M0b30-
390000 O 3MEYJLID FORBOBHIYMO BMMBYOOL
069G 3MHHOE00 bOGMHOE® OO OGOL LOITOMOLO
LObYENTYZOYMYOM  LOTOOMHMOOBMOOLY O
LOFMFOMOgm dMPY630L LHO MY MOOLMZOU,
000 1GM® 030L BML6BY, HM3 bymIg3HHmMydoL
LAHOBOGODHIMO  30OHMBYOOL  FMIBHLG0Z]-
09MMm0  M933mO(30900  LOJOOMZIEMML  LO-
dmdomodm 3mmadLdo g® 30093 o6 0MobL
LOIYMYORBONO.



#9, Mmay, 2018

133

303dMY3636J(0 NOIMHOOIMO:

1. dmodg 0., 2005. 936M®m3gmo 3gOdm LOTOOMMOL HYEIBEO
LOJOOMZgEMT0. LOZOIMI(3YIM™ LOJF0L LOLBOZIM™ (396¢HG0,
®00emolLo.

2. dmogMmodgoma B., 2006. 30mM@YdPmgoob dgbBPmMYod. godmo-
398mMdd 39MH 00060, Md0EOLO.

3. LObYMIY3GYMGOM LOFOO MO0 — LObyEMAdMZO6gM™ LOJOG-
0mob L3MMYooLM30L 2014. 3OAMA(3. 39HOOO0O60, MOOEMOLO.

4. Jgbagmoo 0., 2010. LObYMTGIGPYMYOM MOZ0LYRBMYOL. LOEO-
LAOHOBOM BOTGOM30 LOFIOMMOL EMIHMOOL ©30®YT0YOH0
boMHoLbOL FMLO3MZYOMO. MdaMOLO.

5. hohobadg m., 2010. LObyETI3OIMIOM MOZOLYBINIOd O
LObYMIY3OIMIIM  LOFIGOMEOOOMBO MOBOTJOO M3y Lobgm-
393609m9om LOFOOMOMT0. FOOMMALOFYMMYOd O JObMbO, N3
(26).

6. Council Directive 93/13/EEC of 5 April 1993 on unfair terms in con-
sumer contracts.0.J.L 95,21.04.1993,29.

Jom9306 dogotgodzomo



134 #9, 3oobo, 2018

THE SCOPE OF THE PRINCIPLE
OF CONTRACT FREEDOM
INTHE STANDARD TERMS

OF THE CONTRACT

J9m9306 dogothgodzomao

Ketevan Zakareishvili
PHD student, East European University

KEY WORDS: Freedom, Terms, Scope

RESUME

The main cornerstone of the treaty law is that the parties have the
right to act freely, according their will within the law —; It means that
the parties have the right to define future contracts, the contents of
the agreement and the benefits they are willing to accept from future
relationships. It guarantees that the principles of party autonomy and
freedom, that, along with other fundamental principles, ensure stability
and strength of civil legal relations.

The influence of the principle of freedom on the standard terms
of the contract is especially interesting. The law does not determine
whether a recipient of standard terms is free while defining the content
of the contract to have a fixed position and make adjustment in the
offer. Therefore, it is especially important to define the scope of this
principle to standard conditions, to ensure the balance between the
parties and availability of one of the main principles of private law for
all parties to the treaty.
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MO30030MH39mOE, LOBOE JYIJOMMMEO MOZOE  0OGOOMOL
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1. 00mMOC0, HMOMMB d0I630380
ddsIPIMI® ©I83363CN0,
dudmad a0ma3dbMoudbatm0060
Ma033m0

00MHOMOL  gobLOZYMMYdYMmo  LOTOG-
0Omad®030 bhohgLo @O dobo FgdMIYOIYMO
0MHY630760MH0006MOY, dOZ0MO® goLggdono
O 300MIOboGMOL 03 dM3gHYOYM™O
LOGOMbOEVL, GM®MIMOMmOE  bLOLOdMOYdO
006HOM0.  003bgo30®@ 0d0LO, GMI  Lo-
bgmdboxmm  00GomoL  0MY630dy  0B6g-
LYOL HODHOMYO ZMBHG MM, MoE 3ob30-
OMd90mod  LobgMABo™m  YFoIOHMHdom
@O0 0J30MYd9M0d  LOBMBOOMYO0L JYLOW-
Hobmgoobomzgalb, ob  (Lobgmdboxym) oM
3060y4oxib 006HOMOL  3gHdm  LOZYIMGYOOT0
oMLY MOOL  FgLOdMadMMBLL.  COMOMO,
HMIGMOE MYZOMIOOO 00ymxygod 3gMdm
LOZYGYOOT0  LOZOGOYOMEO, YIGOZMIL
300mbgg3030 076900 3oMIZIIM0, BYWOOO
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33 282-283.

30MmMa0 3amodma0n



146

#9, 3o0lo, 2018

30mMa0n gamdd™Mz0

ymz39m039 0gdogmoob godmaoboty,
dg0dmgdd 3030000 mm,  MHm3  254-9
dgbmdo 9dm@Egdgemo  Bbm®3Y  ,,...0mdMHO30
603mo 06/  OGOTohgEmoomycdHo  JMbg-
06030 LOZYMYg, GMIMOL Lb3d 3oMMOM30L
30033930  ©oLOT39000..."  Oao0YM  Y6-
©O 0ymL J90IaboodOE: ,...0mdMO30 bo-
3000 06/@O  0MOAdHYG0OMIMo Jmbyo-
030 LOggmyg, GHMIMOL 306306330
©OLOTZ9000...% 08 dMLOBGYOOL 03YOGOYOL
396306001 LOIMJOMOJMm Z3MmEIJLoL 1204-
9 3060aMhoxo, MMIgmoE oEa96L ImMO-
03 603myodg  aoMozbmdaL JymMadaL
3Obmbobdngth  Joboo®L. gZgbhdmo 1204-
9 30Moghomnlb dobgoazom: (1) dmIGHO30
bogmo  dMmmbmM3zboL  POOYOZIMLOYMBO®
d90dmado ©@Oo0h30MHoM™mL oLy, 6Hm3
3Hooohm®do 0ymL JIBMYO0dmMLbOEO,
3mObObmML FMMLM3b0L EO3FOYMBOM OO
603m0Ob(30MHO36MdY).27  bmemm, 1228-9
306MHogmoxnlb dabgiom: (1) 306Ho36md0L
LORBOOO6 amanc®og360L dmmbmaboly
©0330Yymaxyomgdd  bm®HE0gmOadd  30Mo3-
BmooL LOEbOL FoYyo30m.22 FOY0E3d 30,
306306Ha300.  30Mo3bmdolL  G@ommLMABO
000300, ®™MA dobo LOgbo LbgzoLmM30L FoEo-
39000  (3O630MHa30M) JPoO  admgmaL
mobolb 3md0gdalL LOTYOMMYOOL, BMIMOMOQ
0mbY00 3M9OHM®OL EO3TOYMBOTNIHOO.

LOJomzaMm™ML  Fobogob LOJ3gmo  Jo-
bobH®OL, 2014 Bmob 28 ®™Yogxd3MOL,
N164-9 66dobgodolb 39-15 dgbamol BM®I0L
d0boo®LOL @O  3oLIo  ZOIMYHb9OYMO
H9®3060L — ,300VO(3930" F0BOOOLOL OEAY-
6oLOM30L, @oLOM3OMOLBNbYdgMONd  M30-
00mb N164 06dobgoolb dodbgdn. 164-9 0Odo-
6900L 39-15 dybamolb bMGH3IoL FobooMLbOo
@O 30D060 dbmmmo LOLHYIYOOE, 164-9
06MHdobooolL dmao d0dbgdmob @O 39-15
93bmolL MOZ3oL(MO30 2) B0BOBMOL 9O MO
390dmMmagdd  ©OEa0bEIL. 164-9 dGJobYdOL
1 3gbmaolb 3oMgagmo 336Jdho o®a96L: 9L
BgLo  aobLOBHM3MO3L  LOZYJMGdOT0  ©b

27 36000330‘)@360 0., 30906)6353@360: @06)30600 o.,
4949emodgoemo 8., 2014, 63680500[} bodemgsemogm
3mcgqLab LobBogemm 30‘)335@060, odoemobo, 33. 801.

28 0d39, ag- 807.

LOGZYOMMOOT0 OGOLYOYMO  LOIMIOMOIM
00MHOMOL, 03MgmM39 00MHOMOL JoOHOMOOO
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09-2 OJgbmaol, @) 38396dho gob3odMHozL
006HOMOL 0MHYL30L. 3OJmE, 00GMOMOL
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RESUME

Today, in the period of free market economy, material values, in-
cluding needs, are of great importance for a human’s well-being and
development. Therefore, it necessitates the protection/provision of
these values (needs).

Pledge holds one of the first places in law which ensures needs. As
pledge exists on real objects, it protects the creditor from the debtor’s
insolvency. For this reason, it represents the creditor’s object of inter-
est. In order to ensure the creditor’s needs, it would be appropriate
to select valuable property. However, while selecting some of them,
such as, a weapon-a gun, a rifle, a pistol, a sword, a dagger, a knife,
etc. with the purpose of pledging them, the questions arise concerning
their capacity of pledge. With the aim of satisfying the pledger’s needs,
especially, when the debtor (pledgee) owns a valuable weapon and is
willing to turn this weapon into the object of securing his/her duties, it
is desirable to ask the following questions: 1) Is it possible to pledge a
weapon? 2) If itis, then how? The answers to the questions are as fol-
lows: 1) Yes, it is possible to pledge a weapon as it is subject to pledge.
2) In most cases, in order to pledge a weapon, we will have to refer to
public registry office. However, it would be more justifiable if the ques-
tions connected with the pledge of the weapon were in the domain of
the Ministry of Internal Affairs.

The Georgian law determines neither the body for registering a
weapon as pledge nor the functions of the body throughout the period
while the pledge is in action. The purpose of the research is to review
the difficulties existing in this direction with an aim of solving them.
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