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LOYOHMOTMGOLM  LOIgEbogEH™m GMgBgho-
90000 O MY(396D0MH9000 FIOHBOMO ,LO-
domHmMOMO O Jbo@mom® BOMIMOEIoL
9360™m30L  Pb03adLOMHIHOL LOTOIOIHMOL  Lo-
09306096 m-33emg30m0  0bLEHODHIYHOL  FOOM-
(39000, HMIgMmoE BomoBodo MMmEIE, go-
doq3byemdg @O 393mEamaodyg, godmob.
JIObomTo 0099900 LOFOOMMOL EOMET0
0MOOMIOYIM0O OHMaMME Jodmagmo, obY39
JIBbMaMo mgmGgHodmbo O 3MOJH03MLO
0960LHad0L LOJgEboghH™m IOHMAgdo, obLAY3Y
9360™m30L Pb03adLOMIHOL LOTOOIHMOL Lo-
09306096 m-33amg30m0  obLbHoHIYHOL oo™
, mOaobodgogmo 3mbxg®gbogooby o LY-

30606M900L doboMgdo.

306OEO  LOFYEbYO™m  FYIOBOoMOL godmEgdoLy, gadm3oL Ybogzoh-
LohgbHOL LOFOGMEMAOL LOJYEBOYOM-33eMY30m0 0BLAHOHIYHO LM 30YMIdL
LOIYE60YOM-33eMa30m OMBOLANYOYOL: VBYMAL LOYOMOIMGOLM FMb-
RIOI6(3090LO O LHBFNBOGGOL, MO Mad(3090L, 3OAMLEYAL LobymMadmao-
B69mmmadL, d60GMAMYOL JEbMIMHo LOTYEBOYO™M BTG MTYOoL MOMITBOU,
063930 33bmom 9g4L3gOHIOL 93OM30EO6 O VTT-EOD O MGZOH60HHOOL
3693L LOYO@OTMEOLM LOJOGOMMAOL L3YEZIOLYdOL ROHOE®GOOL 93BH™M30L
360396LOMYHT0. EOOOLIOOL CMOEOL (20156) 0bLAHODHYHIY BoMmIdHYOOm
30bobm® 309 390930 LOIYEBNgG ™M 3O MadbHgdo:

Dear reader,

The International Scientific Referral and Reviewing Journal “Law and World”
is a publication of the Scientific-Research Institute of law of European University,
which is issued twice a year, in spring and autumn. The scientific works written
by Georgian, as well as foreign theorist and practitioner lawyers recognized in
the field of law are published in the journal, also the materials of seminars and
conferences organized by the Scientific-Research Institute of law of European
University. Besides the publishing the scientific journal, the Scientific-Research
Institute of law of European University carries out the scientific-research activi-
ties: organizes international conferences and seminars, open lectures, issues
the textbooks, translates the foreign scientific works, invites foreign experts from
Europe and USA and organizes the special courses of international law in Eu-
ropean University. Since the establishment (2015) the institute has successfully
arranged the following scientific projects:
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2015 Bemob 19 03600LL g3 m30L F6039HLOHIHOL
LOBOOIMMOL  LOBYEBOOM-33mg30m0  0BLHO-
OaOoLd O  LOdOGMMOL  dgboghmo  303d0-
oL ghOMOMONgn MmMZL60dJdI0m AOHOOEO LO-
96HMOIMGHOLM LOBY300YOM 3Mbxg©gbE00
L,000MM3LOFIMO0L  dGHYOMIPOHO 3OMOMYFgd0
©O J0omo odmg3ob  gbgon, Looy dmbo-
Boemgmdbgd  LOTOOMHMOL  EOMIOL  VMOO-
oMo Johmzamoe  ©O  Jebmgmo  393bog-
Mgdo,  9dL3gdHade,  AMLOFIOOMYd0 O
03M30(hnd0. 3MbxygMgbool gLBMHOMEBIL bLO-
LOBOHOM™  bgMOLIYBYOOL,  LOYGOMOTMOOLM
mGHaobodoEgd0L, JoOmymo  0EOHOLOMOZOHMIM
mMaobodoE0go0L, J6039HLOMYMHIO0LS O LOBYE-
609 ™ 6H9900L MZOMLORNBM BOMIMIOEObMHLO
(0b. b6V O BLEQEOM*. §9-2 6EID0).

| Bodohowop
| dUmayonirimes

www.lawandworld.ge

CONFERENCES

On June 19, 2015, the Scientific-Research
Institute of law of European University and the
union of scientists of law jointly organized the
international scientific conference “Actual prob-
lems of justice and ways of overcoming them”,
where participated Georgian and foreign scien-
tists, experts, judges and advocates of standing
reputation in the field of law. The conference was
attended by prominent representatives of judi-
cial power, international organizations, Georgian
non-governmental organizations, universities
and scientific community. (See “law and world”,
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2016 Bemob 14 03M0mL 9360 Mm300L
360396Lohgh30  FOHOOEO  LOYOH®MOTMEOLM  LO-
0936096Hm  3MbxgmabiEd  ,Lobbmol  LOJOM-
omob 993360969000 MOBOTgOMO™M3g  (H9b©YL-
(30900%  LEHYIGYOOL Bobodg BoMEad 93Mm™m3nL
36039MLbohHdo L3gEEOmMYGHO dmB3x3000 FYM®O
Bem®ool Ihohob dmLOFOGOMMY, dOHMBO M3
L300LYGO (083). b MO30L 33 Bemoobo V3G 0ZYMO

300MEEOMA0d  gogbooMo Johmagm  3mmgagol
(0b. b6V O BLEQEOM”. 9-4 6MEID0).
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the 2nd number)

On April 14,2016, in European University was
held international scientific conference “The con-
temporary tendencies of criminal law science”.
The judge of Florida, (USA) Mr. Mark Spaiser,
being with special invitation in European univer-
sity came out Before the guest. He shared his
33 years experience to his Georgian colleagues.
(see: “law and world”, the 4th number)
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BAIGHO)BAMENBM BLILBS3C(M)
BOLIGONBN3SOM 3IGLBIB()
INTERNATIONAL TRAINING
LAIBONBMITM
(\hEh[plyhus) International

Arbitration
2015 Bemob  9-19  mghmadgdL 953G M30L Law
360396LoHHUL, Lodommob  LOdgEbogH™-
33MM930m0 06LHOHYHOL mMaobodgoom, On October 9-19, 2015 Ron Howkins, the
306300000 Ihohob MohdgboL P6039dLohghob Professor of Richman University of Virginia
36OO@gLOGO MHmd 3my306L0 qbhado  (USA) has visited to European University by or-
(083). 009M0ggmadd  3OM@LEOGIS 9gadm30oL  ganizing of Scientific-research institute of law.
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360396Lobhgbhdo LAHYEHOHIIOLOMZOL 10 EMOOLO
LOLBOZMM  3YMLo HOOHOGO T8I ™9d9ody:
0LOYEMOTMEOLM  LOOEdOHDOFM  LOTIOMOMO;
03960300 g9 mgdgma dhohgdol 3mBLAHOHIG0Y.

0096039m0 3OM@BgLEOGOL Mgd(30gddd Lhy-
©I6HMO  ObLOZYIMYOIMO  BMBMBbYLY  ©OND-
LObY®Y. 93Mm30L PB039MLOHIHOL 030090 YO0
LOOFML FOOBYZgHMYd0m OMO 3MY3obLL LOL-
Bogemm 30mEqgbdo Fghobogmo B3lmomabom3zal
936Hm30L yb0ggdLohghoL LoddHom MIHMEOOL
boMobbo dogbogdo.

The American professor conducted ten days
training course for students in European Univer-
sity on the following issues: International arbitral
law; the constitution of United States.

The lectures of American professor were de-
served the special approval by the students. Ac-
cording to the decision of the Academic Council
of the European University, Rob Hawkins has
been awarded an honorary doctorate degree by
the European University for contribution to the
educational process.
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2016 Bmob 11 93Momb 93O™30L P6039H-
LoMgHOL  LOTOEOMOL  LOJYEBOYOM-33(MIY30000
06LHOHIHOL MEFOBBJd0m ggdm30L YbogoM-
LoOIHT0  BOTOOMO  MOO  LOFOOM  MYJ(300
0900bg  ,LOLEYMOL  PYFOmEgbo  HBmMTy  VTT-
d0“. 0m0ObLgbgdgmay domgy L3YoLYEBL gobo-
bomo  039Mogob  Fggdmgdgmo  IhohgooL
006HOMALOFYMGOL  MOZ30LYOYMYOJd0.  OMB0T-

The highest level of punishment
in the US

On April 11, 2016, the Scientific-Research
Institute of European University organized an
Open Public Lecture on the topic “The high-
est level of punishment in the US “ at the Eu-
ropean University. The Speaker Mark Speiser
reviewed the peculiarities of the justice of the
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Bymo mmbobdogdol Gobamgddo g30m3olb Jbo-
396LoHIOLY O g. 300030l (033, BWEMMEGOEY)
LOLOFOOOI ML IMOOL FORMEBEO 3xIMHObEYIO
936m30L Y6039HLOHIHOL LOYZIMILM LHYLIOHOL
300mLOZMAbOE, HMIgMOE LEHVFOMYOOL BIM-
0oL LOLEBOOMMMT0 FO0Z3MOEY. BMEOOOL
9mbOJOOMMYE M3 L3gaLYMDO 3MbIYMLT0 LOY-
390m9Lm  LEOYEIOHO BOFMOZMNBY. VMBOTHYM™O
36O m9gdhob gobamgddo 3eMm30L 36039MLobHHOL
LOBOOOMOL  BOZIMHIHOL LAHYIEHTY, BOMOY
HoLEHMAdIZ0mad, 2017 Bmob ©9399096T0 J.
900030L LOLOFOOIMM™MT0 9OHMMZ00b0 3MVIH0ZO
300060, 0mbodbymo 3Mmadho 93mm30L Jbo-
396LoMHIOLY O g. 300030L LOLOZIEOMML Jm-

®0b 33ogoE 303MIYMPIOD.

United States of America. During the project
was signed the memorandum by the European
University and the court of Miami (USA, Florida)
in order to name the best student of the Euro-
pean University, who would be an intern in court
of Florida. The judge of court of Florida, Mark
Speiser has named the best student. During
this project in December, 2017 one month prac-
tice was conducted in Miami court by a student
of faculty of law of European University, Natia
Rostomashvili. The mentioned project between
the European University and Court of Miami will
continue again.
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dbMBCOOM
bA3IM O AGMNO30 LOLOI3IBN

2016 Bemob 15 mgbhmBdGH0EOb 22 Mmghmadcmob
homgmom, 536 ™m30L 16039MLOHYHOL LOFIH ML
LO3YEb0YBM-33mmgz0m0  0BLHOHIHOL  WOFO-
bodgdom, 930dm30L  PbogadLobhoHdo ,ALMG-
mom  LOFOOOMYOMozo  Lobhdgdol*  L3E-
3aOLo  AOHOGOEO.  dMbodbmo  3OMaMOT
9LAYbYMMOMZOL  VBEMMOTYE0ZYMo  LOTOE-
0mob MO30L907Mn0900L LEOZMYOOL FMO(3O3Y.
3OMaMOa0L Jdmz90mEb96 033-ob dmMmB3gymo
LHYIGYO0: BOGOEOL JHoHob IMLOJOGO MY
003  L3gOL®O O  Jomogm®bool  Ybo-
3960LoHgHOL 3O M@BILMG HMFIE 300MH0.

World Legal Systems

From 15 October to 22 October, 2016, the
Scientific-Research Institute of European Uni-
versity organized a special course on “World
Legal Systems” at the European University. This
program included the study of the peculiarities
of Anglo-American law. The program was led by
invited guests from the US: Judge Mark Speiser
of Florida and Professor Roger Hayat of the Uni-
versity of California.



- LIBIGOIN0 @ BLMBE0M #8, ©g393d9&0,2017
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068(MOLOL MA30LIBCENILGOL
©0C0 Jom000 @Y

ad0b0 93dm033CM0N
90d34300CmMIMbY:
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2017 Bemob 13-18 30GOHL 93H™30L Pb0zxM-
Lbohghdo LOFOGMMOL  LOTYEBNYHM-33MI30M0
06LHOHIHOL ™®EObdYo0m  Hopodo  L3YEO-
OI®0o LOLBOZM™ 3POLO: ,,063MOLOL MOZ30LYR-
mgdob oo JobOhoo @O d0Lo VIgM03ZIMO
09083300M9mo0 1215 Bemood ©Mmgdey”. 396-
oL GobHEmMYLdn 93Hm30L J6039MLOMIHOL L3Y-
300mIMo 3Mb3xHLOM FgMbgymado LHHoHYO3d
06gmoby® gbodg dmobL3NbgL mMadiEngdo  mo-
30L9xmaoomd oo Jobdhoob (Magna Charta)
0990600, 0630006090000 ©O MOLVIYEO™M3H
009M037m  30bmMBIYdmMoodo  dobo  GMEOL
JgLobgd.  3IOLL  Pdm3aomEO  HgboboL  ho-
®HoL Labh TgMobL PB039HLOHYHOL LOBOEMOL
L3MMOL 3OHMBILMGO 300L90¢ FMBLMBO (033).
300m3E0L  HodOMgdoL F90a™ma, LHYDIBHIOL
3009300 Lgbhy TgMobL  Pb0gzgMLOHYHOL (v3J)
LYOHOBIOHYO0. dMBOTBIY™ LOLBVZM™M ZyMLTo
9360m30L 36039MLOHYHOL LHYLIBHIOOL OOV
Lbgo LOLBVZMYdIMOL LHYYOMHYOIOE FooMgLb dm-
BoBomgmdo.

The Great Charter

of the Liberties of England and
its American heritage:

from 1215 to the

present day

On March 13-18, 2017, by the European Sci-
entific-Research Institute of law was organized
a special training course: ” The Great Charter
of the Liberties of England and its American
heritage: from 1215 to the present day”. Under
the course, students selected by the Special
Competition of the European University have
attended lectures in English language on the
creation, development and on its role in modern
American legislation of The Great Charter of the
Liberties (Magna Carta). The course was led by
Vincent Johnson, professor of law of St. Mary’s
University of Texas (USA). After passing the
exam, students were awarded the certificates
from St. Mary’s University (USA). Apart from the
students of the European University, students
of another universities also participated in this
study course.
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2017  Bemob  2-13  mghmadgdL 930 M30L

36039MbohghoL  LodoGmmOL  LOJYEbogE™-
33mM930m0 06LhoHIHOL MMEVbEBYd0m J3E™M30L
36039Mbohghdo  Aohodo  LOYOMOTMGOLM

LOBOEOMOL L3YE3IOLO: “LOFMGomMOgm LOTO®-
00MmBOGAMYLd  033-30".  3POLL  YIM390MEO
0996039m0 3OHMBILOMO, LOIMJOMOJm LOTOM-
omob 9gL3geHHo O dEZMZOH0 — MMAdL M-
330.  d9LOdOdOLO  HOLHG®YOOL  HOdIEYOOL
090093 90LAYOIMAOL FOVYBO®M O3LHGOL Lo-
9O®MOTMM0LM LEJOOMMOL LBVZMYdOL (395HMOL
LIOHORZOHYO0.

Civil litigation in the US
in context of comparison
with international law

On October 2, 2017, the Scientific Research
Institute of European University organized a Spe-
cial Course of International Law “Civil litigation
in the US” at European University. The course
was led by an American professor, civil law ex-
pert and advocate - Thomas Poop. After passing
the relevant test, the students were awarded the
certificates by the Training Center of the Interna-
tional Law of Austria.

www.lawandworld.ge
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J©330060b IBEMIdIB0
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2017 Bmob 16-20 oghmddgdLb 930Mm30L
360396LohghoLb  LOFOBMMOL  LOJYEBoYE™-
3393000 06LHOHIYHOL 060300(H0Z0MO O ME-
306009000 936MHM30L P6039GLOHYHT0 HOHOOEO
LHGOLIYOZOL dEOTNOBOL JBRMYOIOMO LOYOIMO-
doGobm  0bLbhobhHoL LOLBOZMm®  gobgmomo
OG0, gL 0bLHOHIHO OEOTNVBOL JBRMHOIMO

Human rights
in international law

On October 16-20, 2017, By the initiative of
the Scientific - Research Institute of European
University was held a study tour of the Interna-
tional Institute of Strasburg in Human Rights at
European University. This institution is affiliated
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936Hm35m  LOLOTVOMHMMLMOLOY dBOMOEYOY-
m0. 3LaOEgLO MMBOLANYLO 30HZYMOO O0TIOMO
08096 30330L0030. OMboLJNgoOL @OMFMYdT0
936m30L g6039GLOMIHT0 LOWEVBZIMOL gmbo
LogJoOHmMzgmman — 3oLZom 39605 O LOYGMAML
3OM396 03070 dhod99d0, LOJOOMZHMML 06-
modgbhoL ogdoogm  Logombmo  3maohghob
M035@MAVGY — 930 39LYMNY, 30OHMOIYEHOL B93-
900, LOJOOMZaMML MIdIYELEYGOOL 3d06H39(m0
9mMOEanMmMa — 930 3030H0dg, LOJOOM39MML FMO-
3060 36OM3YOOHIO0L  LOTIOMOMBIOHIMYdL
36O M39L30 AOYBOMO EOBVTOYMOL dOdMd0gooL
©930MOHOIN6MHOL JBREOMLO — oMM bOEOGY-
03300, LOGOOMZgMML J0bogod Logdgmo LOdo-
BoLHGOML 030093000 BOMIMIOEAEIOMYO0 ©O
0GOLOIMOZOMOM MMFOBBOE09d0L 0gEOLHYd0
034ymx9omEHb96.  3OMaModoLb  dboMEoddgdo
0ym bogoeOm3gmMm™I0 LOBGOBIYMOL LOYMAM O
3096HMLIMHMEMIOMMO YFOMMLO ZMBOLOGO0OHO.
LOLBOZM®M LOBZOMBgM JPMTo FMBOBOMgMAY
00009L  JoOm3gmadd  OE3M3OHY03d,  ImMLO-
30MHmmMge6dd, 3OHMIPOOHIHOL MBI MI-
m9630 @O LOJOOM3gMML LbgoEOLblL Pb039M-
LohgHOL  LAHYEIOHIdDS. 3OMIJHTo Va3MIM3Y
9mboBomamddl 0mgobgb Iibm g3gyboL dm-
Jomog9960 LAbYMOEOL O J3HO060EO6.

dmB399cm  9gL3gGHaoL dmEob 0yzbgb: Moz
my3Lbmbo — ™yoEgboL P6039MLOMHINHOL LOJOE-
omob  b3gomab  3OMOBILOGD  (3MEObENY),
0b(HPOb F0EYMYbo — dEOFNOBOL JBMYdOMO LO-
96O®MOTMOHOLM BWIEIOHOE00L EOGOYIHMMO, OOHYOD
300mbyg — 306hLHGGOOL P6039HLOMIH, DYDY
3M30(MM30 — OgMHmML MHMMINMMO JFOOMHLO
3m3obodoohob ggdudgdho.

39MLOL dmmMML 3Bmgdhol dMbOBomYgdL hHo-
IHOO@Om LOOMMM™M HYLHNGOYOd OO FOPOIFOM
39LOOOAOLO  FMEBOL EVTOEOLHIYOGIgMO LYD-
0083030hHg00. LHGOLIYOZOL VEVTNVBOL YBMY-
00m0 LOYOMOTMOOLM 0BLAHOHIYHTO FOTMOZMOLY
36OM9gHoLb godudmE39d9mo — ®LY-L LHYIBHO
qbdd  3yddgdadg. o0go 2018 Bolb 03mobdo
LOHGOLYYOZT0 gOM®MZNODd  Lomagdiom  3POLBY
309983b03Mmgd0. 93Mm30L Y6039MHLOMYHOL LODO-
domob  LOIYEbEYOM-33mMgz0m0  0bLHOHIDO
@0 LH®OLOYHROL dEVTNVLOL YJJWMYOOMO LOYD-
®0dmG0LE 06LHOHYHO dMBOIbYM 3B MYIHL dm-

0030303 govaghdgmgoyb.

with the European Court of Human Rights. Such-
like event was held for the first time in the south
Caucasus. During the event French ambassador
in Georgia - Pascal Menie and cooperative at-
tachés of the Embassy, Chairman of the Legal
Issues Committee of the Parliament of Geor-
gia - Eka Beselia, members of Parliament, first
Deputy Ombudsman - Eka Katsitadze, head of
Investigation Department of Crimes committed
in the Process of Conviction at the Chief Pros-
ecutor’s Office — Irakli Nadareishvili, representa-
tives of the Academy of the Ministry of Internal
Affairs of Georgia and lawyers of NGOs were
presented. The program was supported by the
French Embassy in Georgia and the UN High
Commissioner for Refugees. In study training
course participated Georgian advocates, judges,
cooperatives of prosecutors’ and students from
different universities. In the project also partici-
pated citizens of foreign countries from Armenia
and Ukraine.

Among the invited experts were: Rick Levson
- professor of School of Law Leiden University
(Holland), Antoine Madelen - Director of the In-
ternational Federation of Human Rights, Antoine
Cabore - University of Manchester, Zuzana Kov-
alalova - Expert of the UN High Commissioner
for Refugees.

At the end of the course participants of the
project were done the tests and were awarded
the relevant knowledge confirmation certificates.
Strasbourg International Institute of Human
Rights named a winner Esma Gumberidze, a
student of Tbilisi State University. She will leave
for a month-long lecture course in Strasbourg in
July 2018.

The Scientific-Research Institute of law of
European University and International Institute of
human rights of Strasburg will continue the men-
tioned project in the future as well.
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936Gm30L  gb03gdLoHgHOL  LOJOOHOMMOL  Lo-

0936090 m-33magzomo  obbhobhaho 0a3OHIgmaoL
LOgOMOTMEOLM  3OMYJHgddg  Oghoagd  Tgdo-
®mOooL @O LOdohmmobL  LOJYEbogehM  BEYHOL
9m3030mdoE 0936 LOOBHYMILE LOObMAL 3306-

©900.

30(H030L39d0m,
06LHOHIHOL PoMYIHM®0
0MbJd 3dMMIBS5IMODI

The Scientific-Research Institute of law of
European University continues active working
on international projects and promises scientific
community many interesting news in the future
as well.

Sincerely,
The director of Institute
IOSEB KELENJERIDZE
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LO3JMIBNL IBVBL2JONL

dddadbo ddmoad IMbJoddA —
3MBLONOIBNIMN dOTVHBLI
01630030 3IT2() 3ALOSIM®ABO
O 3d0N2BNBRALNIMN 3JBdIBNY
060JIGALIBL IMEONL
(BLOIOOHMBZITML LHSMBLONOIBNM
BOLOBOGMOIT2MUL 2017 BE2OL 17 MIOM3OMOL
Ne3/4/550 35Q66Y3I0NIoNL SBOT(0B()

BoBo mozudy

bogJo®0939c0mb bozbbhod 0 bobodotomemnmb 0050+0mdoMy,
360800 MHM00Jndob bobgemnmdol nboggtbohghob
bodo®0orcmob bzenol comghmtobho

bLAd396dM LOMY3JBN: LOIYNGYOO, DgaLbHTO, ZoLb3OLYOO

ddba3o@®0

Jmbgo®ozo  Jx@mgool  ®mo30LYBOMO  FOEOEYI0L  JgLod-
MYoemMOd BOMAMO®agoL LOZYM®YOOL IBMIdoL TgooEIYogM
09(30Madgm 9madgbhL. ™MObO3JOOM3g LOYOBGO™M H3mMbMI0Zz0L
3080OMIYMO BYOJEOMBoGMmYdd BOGMIMIYAT69mo 0g69d0 JmbydolL
399®abbgdgmo  gobbgoLgdol goMgdyg. obhogu®o 93mgoob
M99 LOZYMGYOOL IJBPgooL Tgdgbol FOMYZYMOMHYdYMIS
B69L9030 8603369MM3000 FOB30MOMYdd FoboEOEO. CMYoLOMZOL
LOGMOMT0 ZodOHMBYdIMO 3MOghHodd JIMozo JmbgooL Gg-
30LH®oOEooL  LOLAHYIOL  ©EEaI6L, G™MIgmoE  3IobbIMOL
LOZYGYOOL  JBMId0L  @BOIHOL  VWOOG®YOSL  LOFOd™  (396-
HGOM0d907m0 30MH9a0LHG0MHHOGIO MGOFOOML F0g®. FOOMOMONV,
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LbgoEOLbgy dagyobodo PdGHogo Jmbodab
3oLbbgoLgooL 3obLbgzv39dYMO FMEIMO FMJ-
39®90L, MIB3O Y39 O FOMZOBL VGO MNOHHdL
70603 gmbgoodg LOZYMG®YOOL IBRMYdOL
RBOgHoL Goa3oLEHGOE0d doLo LOFIOMMOOL
796 Y639mymxzoL 30H60m.

2017 Bomob 17 mghmadgdL LOJOhMm3g-
ammb LOZMBLAHODHIEOM LOLOFIGOMMM™ME do-
omm Ne3/4/550 goobyzghomade LOJogdg
,00JOOM39IEMML FMJOMOgg BMEOG 30O
LOJOOMZIEN ML 3OO OTYOHOL BOBOOMI®YF,
OMIgmdoE LOLOFOGOMML Fga3oLgdaL bLo-
306L  LOJOoOmM3gMMBn  JYIMO3 JMmbYoody
LOZYGYOOL JBEMgooL Tgdgbol FMEgEOL
96hm-ghmo gmgdgbho  BOMIMOanboo.
39MOdm@, LOLOFOOOMMMI Jgogobo 3gmo-
ambObEOLOgGO Jgadgbol 0bLHOHYDHO @O oL
LOZOOMBAaOM™M  99doboddo, GGM®MIgEoQ
0a9bL  domoObLL Zgmomboboobog®ao dg-
0dgbobo O MOZ3EO30M39mmo 39LOIYNGOL
006hgG9oLYdL  JMmGOL. OMBOTLYIMO  FOEO-
B6Y390h0omgdd gbgdo PdMog Jmbyoodg Lo-
3069000 JBRmMadoL FM3mM3900L do®gym
LOZOMbL O FFOOMOO OIZO3T0MYOYINO
LOGFOOMIYOHO O 9g3mbmInzgho EFbma®Yg-
00L  3GOZOMm  OLEYIHMOB.  OGIEO6  Zo-
0m30boty, B0bodagdocg LAHOHOOL 3To-
80600,  @oodbomMOdML  LOZMBLAHOHIYEOM™
LOLOTOOOMML  OMFYIGOHOE0d  ©@O, doO-
©O6Y390H0mgd0m ©Oagbomo  doGHomMOO
LHOBOGOHYOOL Todmbomzolb adom, bBo-
0OmMOE BOGIMOROBML LOLOFIGOMM™ML bLg-
6909mM0  3oOBY39homgooL JobooMmLO @©O
30630MOH™ML  LOTOGHMEYOMH0Z0  OMB03O
00 3mH0303000 F0M3O, GOE LOJWIYIZMOE
@OgOM™  LOZMBLAOHYGO™M  LOLOIG MMV
39x0Ld9dL. 9L BOTGOMI0, FOOHO VMbNIbYM
LOZomMbdg MmgMmG®oym EOLIYOHLI0 TgHoboeno
dmgmhdomgdgemo  Bammomobo,  odhoMHodL
0603369 ™306 3MHOJH03IM ©OB60TBHMYdOUL,
3000000006 030 BoobomobgdoL doGHomOEO
306mbabL 0mJgogadoL yma9mOmo o
3bm3®m90o080 ©O bgmb JgubymdL LOIM-
Joamogm  LOTOGMMOL  LYO0gTHYdOL Fom-
30036Md09M900L  3MBLAHOHYEOYOO 3G0b-
30390600L 8603369mMMdOT0.

1. LAOV3M 6(MMAILGOL IMLO

©J babadumOI™MML 303M

ddbaBALABGIMM(O aMBITIC MBI

3obLobomzgm LOJFgT0 BOOHIMPZY60MO
ROJHMIMH030 ZoModmndgdol dobyo30m,
0mbLOG®AYMg (LOJOBM3gMmm™m  dMgomogdg
bOEOM ©30M0) BWMMM®MOEO LOZIN®YOOL
J@R@YooL . moomaobdo dyoodg dobob
60339mdg, G®MIgmmoE Lb3o 0oL Lobgmdyg
@OM9a30LHOOOEOLOFIOM BHYgLHGMT0 yommdo
30ma00-Hodo®adolL ogholb godmygbgoom,
bomm J9098 30 MOEgm  gobbzoLEo.
b  ©30M30  J030GHmO  MmO0MmoLOL
LOJOMOJ™M LOLOTOGHMMML O TMOMbM3d
0GO3OOHMMHBMTNgMo 3oLbgoLYdymm do-
BoL 60339mHg LOZYMG®YOOL JBMYdOL EOO-
®ybgdo, mPdEo LOLOJOOHMMMT, dMJIgEO
300mMBAadMMO0L FgLodOdobOE, 893dgbo
doohboo  3gmombLoboLogho @O dobo
LOGORIMO OO OOZTOYMBWOMH. OMBOTOIYMOL
89098 90639 3mBLAHODHIBOYGO LOGhgmom
00306OmO LOZMBLAODHYEOM LOLOFIO M ML
@O AMombm30 Lo m39E ™ML LOTMJoMOJm
30a99LoL (Jgdamado: LLE) 185—g dyb-
mobLY O 312—g5 dybmol 3d9-2 boBomob
0MHO3MBLAOHYEOIHO EBMOd LOJOOMEg-
mmb 3mbLbhobhgaooLb 21-5 3gbmolb 3oM-
390m ©O 099-2 3769d4Hadmob 3080HMYGO0m.
dmbomhgmyg 0mMBb0IbO3EO, HMI LOEOZM
bMm®3g00 300mMobogo 600®30mM0
99003900 L YW YOOL, EOYOOIPDYO060 LOZY-
0Mg00L JBMIGOd OMOFOOHMHMHBMB0GOHOE
3oLbgobydgem dobob 60339MdY. VTOLMO-
6039, OLOGHgMg FogOOMGOEO LOJO®-
®39mmb 799609L0 LOLOFOIGOHMML 3MOg-
H030%9 ©o 300h6Y3O, GMI OOLYdYMO
LOZOOMBAYdM™ YaIMOMHJooL FOM3O-
amobB0b6gdom, 39xdmadgm0O 0Ym BOF®30MO
99LO3YM®OL F0gem LOZYJMGYO0L JBMgooL
©OOMY6900. 39O JmE, O30L Jgdmbgzgz0d0
306mbo 33060(HgLMOOL ymz39mm3oL
39mombobobog®  F93dgbL  ©60d90V,
bomm M03O306MH39M0 39LO3YMGOL
LOZYOGGOOL JBWYdd GOHYJOMEOO EOY-
(3390, ®o@E, d0Lo VB¥Gom, LOEOZMm bMmG-
9900L OGOZMBLAHODHIYBFOYO™MO0L Tob0TbY-

09M0 0Yym.

900 mogz0dg
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BodO MmoOg0dy

0mbLOBNT60300, OMA LLZ-0L 185-9 gbemabL
0b60b3OE, ,090d9bolb  0bdH®LYdOOL
300M30boMy, dodLbzobgdgmo 0M3IYOO
09LOZYGgE, ™y 030 SLYMO®  VMOL
®9a30LHmoMmgdgmo  Logodm  GYaLH®I0,
30O 00 d90mbzg93900LV, OHMEO
890d9b600 o0@mEO, MmI  gdodbbgzoLydgmo
oM oym 9gLOZYO®Y . bmmm LLI-0L 312-
9 0ybmob 389-2 bobBoemolb dobgEzom,
,00  306MHoL  LOLOGZYdMMEO, G MIJMO3
3060gg00L bLo®ydzgmdg Lbgo 306MHoLOZOb
0dgbb  O™MIgM0dg  IJBMYOOL O gL
JBRmadd  3odbbgoLydmol  LObgmdg oym
®99LH®To  OgaoLH®oMgogmo, ®9xaLH®OL
hoboBg®o om3mgdd  LBMG®OE, FoOEO
00 Jgdmbggzadobyd, MmEd o8 HObOBYGOL
LOBOBOOMIIFME® F9HOBOMNO LOKNZOGO OO
890096080 03M@O, O™ HOBOBYMO YBYLHMO .

Bom3mOagbom LOgdgdo LOZMBLAHODHIYEOM
LOLOTOGOMML  VIMEOBOL, 3d0M3gMm M0g-

3o, BoMImMmoagbmo, dmybobd 03 Lo-
30OHOMgdMH030 36009OOHM0900L
0096h0@0E0MYod, ®MIMYd03  9J39809-

00M90MmEO LOEVZM BMMmIYOOMm EOOIIOO
BoLL @O LOLOGRGMM BMWMbM3b60EOL Fo-
0MI0boMy, 39930Lgd060 Glolulwlule)
LOEOZM  BM®3go0L oL  3MB3MgHY™O
dobooMbo, GMIgmoE  dobohogmyoyemo
04m 9mLOGHYMOL dogc. LOIMBLAHODHIYEOM
LOLOFOOOMMI  FYOWOLO  BMLOGRYEOL
0096 LOEOZME @odbEoMho bm®IoL b
80600MHLO, HMIgMOE dnobbIMBL 3gmom-
LobOLOg®O 3890dgbaLy LOZYMEHOOL
IRBRMHS0L BOGIMTMOOL LOdOBOM 3oMH0ggdalLy
©OEYOOL  J9EO3O®  ©O  OM  YBLFIM0O
0MHOLOBOBOM 30M0g900L BOGOIMYd30
6oLYOEOMOOL  F9EIYaOE LOZIMH®YO0L IJy-
ool goobamoL Logombdy. V36O,
LOLOGRGM™M FMMHbMZB0EOD FOIMINBOGY,
LOLOFOOOMML  FgzobgdolL  LOZOBL BO®-
0moanbo dbmmmmo  LL3-0L  LOEOZM
©909mgd960L 0L BM®IOHOYIO J0bOOOLO,
MG 399b90MEOO LOBVOBGOM oM03909dL
06y  oLgm  HGOBBOGE0YOL,  BMIMAdoQ
©OMIYOPMOO dOdGOL MO OOIMY30HdHIM
0mboBommgl JmMobL O H®MIMOL BOO-
3mgodoz mMogg dbodhyg  dmJgdgmaoL

LOZYMOMO LOY39MILM 0BHYGJLYdOL JOGOHYO-
30mLOYMBOE.

©0333006M90mo  3MoghozoL  FgLoodo-
0o0LoOE, LOZMBLAHODMIYEOM  LOLOTOOMEMI
LOEOZM BbMMAgOOL  FobOOOLOL  ZobLOD-
m3®0oboL 3bgE3gM™ddT0 Foom™m doLo ZOOMm-
4g96900L  3Moghogo, dO0m30MaLBoby Mo
199609L0LOLOTOGHMEMMLINGG Mg LOGI990d0
3030000390 3o63oMHYd960".  F9IBO,
300M0339m9, MmI LL3-0L 185-9 dybomo
0aqbL LOgOdm MogLbH®To d9LOZYIMNGIE
0MOLBMMO  ®IaoLHG0Mgdgmo 3oL
0096 gmbgdob gob30Mma30b dgdmbznzodo
LOZYGYOoL  T93dgbdy FoEOLIMOL, MY
306H0g900L LOLYOEEMNOO60 boLOOMO ©g3L O
890d9630 06 03mMEO, G™MI godLbbgoLgogemo
0MHOYBRMGOOIMLOMO  oym. ®oE  dgabgdo
LbL3-0L 312-5 dybmolb 89-2 BoBomL, 080
©O301Hd0m gobLodMZGMHO3L, MmI Jgodybdy
LOZYGYOOL JBREMYOoL  FoOLZMO VLYH3Y
300MmoMHo3bgoo, my LoFOd®m  MHYaLEHGHOL
hoBOBYTOL B60600MmAI3 LOHOZOB 0O
dghobomo.  odoLMObO3Y, 185-9 dgbmo
dgagbgdd  dbommmE  gdhos 603mYddY
LOZYMEYOOL  gobgzoMmaszol  FJgdmbgzgzgdl,
bommm  312-9 Jgbmob  GyanmotgoolL
LRYO® IJPOHM WOIOOMO ©O, HMZOEOE,
LOFOO™ ®99LH®T0 ®930LHGoOJOYI
JBRYo90L 309306 MYdY.  LOZMBLHOHIYGFOM
LOLOFOOOMME 300HBOS, M3 OMBOI6YI
M6 bm®AOL Jgodmgde 3JmbEaL OMaMM3
LOYO M, LY EOVIMYIYOHIMO FMJIGEOIO0L
bygbhm. Zg®dmE, LL3-0L 185-5 dgbmo
0MH93gmoMmadl dbmmmo Pddog bogmdy
LOZYIMEYOOL  gobgzoMmaszol  FJgdmbgzgzgdL,
bomm®m LLZ-0L 312—9 FgbmoL GYanmoMgdoL
LRYO® JPO™M BOOOHMO O 3093OOHMYOO
LOFOO™ ®99LH®T0 ®930LHGoOJOYI
Y390 JRBRMGOoL. 03dLMOBV3Y, LLZ-0L 185—9
93bmo 9agbL LELYOEMNOB0 oM0agd0LOL
3900mbobEOLOgEG dgadgbdg LOZYIMEYOOL
Jxnmagdol  3900xgdbgdgem 3oMgdmagodoL,
396 dmE, d90dg60L 3MEObOL godbbzoLYdMOL

1 bogotmggemmb Lo 3mbbhodgzom Lobodstomenmlb 2017
Bemol 17 mdomabéob Ne3/4/550 gocoobygghoangde

bogdgdg LLogoGmggamml Bmgdommody bmot egoo
bogotmggmmb 3o6cm396ol BoboomBrga”, 1I-56-11.
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JIBRMIOG030 bogmoL  dgLoObYo. V30LOZOb
a3obLbbgoggoom 3o, LLZ-0L 312—g5 Tybemob
09-2 6oBomo EO3OHYO0m JMOoMm9dL LOFOIOH™
®99LH®OL HOBOBYHOL BOBOOMBIYF OO
LOHOZOEMBY, OHMAMEO (3 LOZYINEHO0L JBMadOL
39000mbObEOLOYG  Tgddgbdg gowobamalL
300M3GM0(3bog dOMY3™MY00dY.

60306E@MOMN300, M3, 30600006 LOYE-
0™ LOLOFOGHMMMYdOL 3BOIH030 FIOTOMO
06 B0xbogo bLYbgoymMo ™o bm®3oL
0mgodgmaool q@OMamagdL @O oMLYdMOEO
3mbogmymo  gobdodmHoooL  30hHm™mOyd30,
J0Mm0 OIMYZ0OIOMO® JO3MYgbgdolL dg-
LOJENYOEN MOV, LOZMBLAHOHIGO™ LOLO-
doGOmMmmM3 MmM039  ©@909madob  dobo-
0MHLO 390x30LO 0603007OMIYM O,
domo  d0boodmLOL gomzgommobBobgdom, 0d
990939000  g3obLOBM3MOL FoMgdy, GO™MO-
madLboE Jgbodemmo 06393®9L domo 9M-
0MOMM030 300mMy96900.

Jddma3d0 IM6Jd0L 0IBNLOMABOOL

bOLOJ3Y, a0LO MIIMEMOICD0

LIBIAd3MIAG0 ©J dNduMO)IbY

LA3ITIMIBOL JMBLONOIBNIM

JBMI6aLAIV6

30obLobomaggmm LOJIgdo LOZMBLAHODHYBO™
LOLOTOO MM M®MA 0dLFHMO PYIGMO3 H603mMYodY
LOZYNGHO0L F9d9g60L FOMYaMObH0MHOgE
B9LB O OMb0TBO, HMI LOEOZM bMMHIgo0,
LOFOOM GJgLAHGOL HOBOBYGOL JYHYYOO™OOL
3M9dY3xyE0oL Oagbol  gdom, JobobL
39000mbLOBbEOLOYGO 3890d9g600L ©O(330L
30MobhoolL 03 Jgdmbggzodo, GHMEILOE
Jmbgdolb  gobbgoLgdd  bEgdd  LOFIGO™
®99LHG®30 39LO3YIMMYE 0GOLEMG O
®930LHOoMgdgmo  3ocmob  dogh, GOMIY-
moE o6 BoMHIMOEagbL 6odanm 3gLo-
3J0M9L @O ®gomYOHo o6 dOHoL Yi-
m9dodmboemo, 3o0bbgoLML Jmbgoo.
LOEOZM ®YaxMOE0L Loxydzgmbdg, T9o-
dgbo 0dgblb LOZIO®YdOL JRBYOOL PYIMHOZ
Jmbgdody, 08 goModmagdol 30xbyEO30Q,
MHm3 3odLbbgzobgdgmo OHOYBMYOOIMLOMO
04m, bomm LOFOIOM YabH®OL HOBOBYGO
0MHOBYLMHO. dMBOTBYMOEOL FOIMIOBOGY,

LOZMBLAHOHYEOM  LOLOTIOOMML  VIMBO-
6oL LOOZM BME®IO0L 3MBLAHOHYEOYIOH™OOL
390mB3gd0LOL  BOGMBMOEAaNbEO,  Fggx|o-
L9O06Y, GO3EIGOE Tgodmgdd OOM393IL
LOEOZM JmMmbyooL ggmombobEobogMo 393-
dgbobomzol 3039m36900 FmbozMyem  do-
mobbL  3oMm3zgmoo JgLOZYOGHOL  Jy-
mgoobd @O LOEOZM BMMIN, EOEIYM
LOFOO™M 0bHYMHgLYOL TJMmGOL. o3 Jodbom,
LOZMBLEHOHYGOM LOLOFOO I MD, dom
m6moL, yydomgdd gdoodobzomo 3dhHogo
Jmbgdolb  ©OxoMmH3MmmMadgmo  gobbgobgdolb
0603360mmo0dg ©@O 03 ™M30mMmLOdGOLOM,
LOZYGYOOL JBMYOOL oEOEJI0L  bbgo-
©obbgo 0bLAHOHYEOIO®O BMEIMAL OOLY-
0mMO0bHY.

LOZMBLAHOBHYEOM  LOLOAOOOMMM™ME 9b-
3609369mm3bo@ dogmomo, MGm3  Lo-
3mMm9o0L  J@mIgod  gYmobbImMdL  oLY-
00 LOFOOOIMgOM030 BabMogob 89gaboL
30MEYOYMIooL,  MMIgmoE  YBOYbIom-
goggb  LOZYMGYOOMO  JBEMYOgdoL  3GVOg-
Ho3ym  ®oomodgooL o  Jgbodmadgmb
aobolb  LOZYMGgdoL  Jgdgbolb  gdom
JmbgoolL @OagMmaqdoL. JoO dM0boJomUL,
HmI gmbgoob gobbgoLgoo, dobo 3gdgbo o6
3003990  LOZYME®YO0L JJPEMYooL  ZObY-
yoggm  gmagdgbhL  BoMHamoanbl, ®og
0MOOMIOYIMOO MObodgOMm3an ©9oMm3-
®ohoymo 380OHMZIMM®MO0L 0IMMMIN00).
0Mb0dbYmo  I@YooL  FENMOIOMIYOO  bo-
LoOMOL B0YbgEO30E, LObgMIBogmydo LoO-
®a90ommog6 @WOMHOM™m  O3HMbMIN0m, mMoO-
30090960 AMOBaLGOOZMB  LOZYOM9dOL
30O(3900LMOL  EOZV3T0MYOYMO  3MOYH-
03gmo  bogombgdo, GoE, 0doom  IJm-
oL, @odmbohgmoo Pd®o3no  Jmbodob
®930LHGOE00L dMLYdYM LbgoEOLbZd dm-
©9m302. LOZYINE®YOOL JBMYdOL d6gOOEO6
300mA0bodg, (Ebooy, LObgMAIBoBMMO
0033000 3J0bggmgod  dOLMMIYHYGOO OO
0oL, MOE 3xmoLbIMOL LObgmMIBo@MMO
O®MaMOE 6030H0IO 30MEYOYIOOL,
307006 MMYOMOE 06 HOGHOMB LOZYMNGYdOL
J3madol  gobbm®Eogmgdob  3GHME9L3O,

2 Sprankling, J., 2014. The International Law of Property. Ox-
ford University Press, Oxford, p. 323-326.
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oLY3g 30M3393MmM0 3mMdoHOYOHO bHOO0FEHOOL
30000a30L LogoMH™YodL 030LOMZ0L, MM
1M Y639mmymb LOZYMEYOOL JBmyo0lL
399x39Mbgdgmo  Hgomodo30d 3GmOJHo3ymm
©mbydoe. 3obLbobomagmm Logdgdo
LOZMBLAHOHIBOM LOLOTOOMHMMI ZO0dOVGO
0Mb03bymo 30aM3d O doObIoMdHo, MmI
LOZYGYOOL  JBmgdolb  TJgdmyEa3e  Yb-
©O 30303Mmm  3mdohoydo  FobooMLoo.
39MOdmE, LOZIOMYOOL LMEoOMIYOHO oY
690000 303mMIAObOGHY, LObYMIBOW™ JB-
9o0aMLOMNY, dobLOBMZGHML LOZYIMOHMYO0L
d0boo®LO O @OMamYon, ®oE, ™o30L
0b®0g, 3dodmamabgdol 3mzgoL Jgbododobo
LOIOBMBIYOM™M HOGARML EOEEY6OT0*.
603006 MOMN300, H™MA Jmbydolb FoEo-
3900L  I@mMadoL  ;mgMmGoymo  OOE0M-
bomo  Jhomoho®oddoL  0EIMMMaz00do
960  39domom. 39GOdm@, LOZIOMYLOL
IBooL  BgaBadbgdgmo  3oOE9NL
I0M639mymxo  d00hbgzd MHgby®LYdOL
9899dH0060 godmyng69d0LO O LOYMZIMMMOM
OM3mMOmobL 300mobL 03O dgm
306 M0O0E°. d3OLMOL ghMOE, LOZYIN®YOOL
do®omoOEO I3mMad0L bLYbYdYM
3M3I3MBY6HL 30603(h30(390L 30600
®030LIBRMYO0L 3MH0BE0303E. HGODOBEOIYMO
mm3nbImo  Jgbgoymgoolb  30bg300m,
439mo  J9LOZIM®g  @MMmOL  0ybgdom
JBMIYOOU, M030LYBRWOE 30630MHa3mL
®o30Lo  Jmbgdo LObgMIBoxym HoMy30L
3oMadg, my 030 03 3GMELA0 BOOBL oM
900yYygbgolL Lbgomo IBMYdgOLE. bLYBYOdYM
00amadL 3boML 3da®L 39839MOL MM 003,
GHMIMOL 30bg30mO(3, MOMMIIYIN0
06030000M30L LOZYOGYOOL ITPEHOOL
0M0OMadd  Bo®IMO®agobL  3oh030L(3E93OL
00m0 AMmGOOMyYGHo  gobLEoL PYoOGOHOLOET0
@O gaboL FgLOdMgOMMOOL, OEOT0069030
30600 060(300H0Z0L gOdM3m0b6900m,
Lb3d 06030YJOMO6 JOHMOGOOHMOOL ©OT-
yo®goob gdom, 39dmmb mogz3006mo 0bhg-

H w

0g3g, 324.

ob. Lozmblhocgzom LoboBotraremmb 2017 Bemols 17

md(l)mabénb N23/4/550 gocosBygghoenges, 11-14.

5 Posner, R., 2011. Economic Analysis of Law. 8th edn,
Aspen Publishers, p. 4.

6 ob: Sprankling, J., csbobgemgdnemo 6596030, ag- 324.

®gLYdOL  EOZTvYM@WONYdY, TMObEObMO
M3006HJOM0HOE0ST.
Oomagm®dE  dg0mo 9339 0m0b0dbo,

LOZMBLEAHOHIYBOM LOLOTOGMENMT, JPdYbogLO
LOLOTOO I ML 3MVIH030D) COYOHOOMOdOm,
LOEOZM  BM®3gooL  FobOOGOLOL  0EY6-
HoxzoE0cmgooLOL  Jogmomo, M3  ZobLo-

bomggmo  9agmo3no  LZYINMIo0L  YB-
[WhlelelY 300(39000L 306LOZYMMYOYM
d90mbgg30L BoGIMOEAGoL, 30600006 J¢i3-
m9doL gooEgdd OMOIWENYOO3MLOMO Fo-
0Lb3oLYdMOL dogM bEgdd 08 JoOHMOYOT0,
HOEaLOE MOZ3EO30M39m FgLOZYIMNGGL O
033003030 3MBLHOHIBEO® OEIMO JB-
mad®030 06hgMoLO LOZYIME®GOOL MdOgTHDY.
0mbodbgmo  Jgdmbzgzd  BoMIMO®a)oL
MO3O30M39tm0 39LOZYNGAL LOIYOGHdOL
3MBLAOOIEOIO  IBMYoL  FIBMIO3OV,
03IYbOEOOE OMOYBRMIdOdMboma  3oMab
009 bod dobo Jmbgdolb gobbgobgdo,
bmemm o3  3oLbbzoLgdolL  LOZOGOOYOM
9900930 Jgodmgde  oymbL  30MZ0bEgmO
99LO3yM®OL  LOZYO®YOOL JJPEYOOL  EO-
30330,  3gmomboboobogdho  Jgddgbol
0096 3oLo dM3mM3900L gdom. bLYBYOYMO
00am3d LOAMPoMOgm LOdOGOmOMIn OM-
LYOYMO HGOOEOYMO 3M0bE030L OTM3-
m0byoosy, MMIMOL  dobgzomoE, 3060
06  oMoL yx@mmoodmbomo,  goobEaL
bbgo 3oL JPmgdd Jmbaddy, ™y 080
9oL o6 @mMOLE. JgLoododoboE, dMZOEO
BgLboL Qdobgzom, oy T93dgbo doomYoL
JmbgooL 306H0LEaOs, MMIgmoE OO BMMOL
JRmagooL 08 Jmbgoobdyg, 030 396 HOOMZENYOO
09LO3YMGYE. OO MOMONY,  VMbOIbYMO
Bgbo dOBIAHZ0EIOYMOd IMOIOMO g39YboL
300mMbAadTmMd0m (Bmambdi 6900,
0mdMHo3 603MmgomMOb 3030 MYo0m), MPY3(3O
0MHLHOMOL LOZOIMBOZMOLM Fgdmbz93900,
MO @OHMLYE F90dnb3d Fgodmgdd FMO3M3ML
LOZYMNGYOOL YBMYOd  FOOEITIM  JMbY-
00%9°. 3080mM0MOE, LOJPWMOBaIMOL FOOMB-
09ommd0L dobgzom, oy bogzmab ZobL-

7 Waldron J., 1988. The Right to Private Property. Clar-
endon Press. p. 444.
8 nemo dat quod non habet. ob: Sprankling, J.G.,

coobobgemgdyemo 6536m80, ag 334.
9 ob. odgg, 33- 335.
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b300900 FMbEO dOBHOMDY, LOFOO ™ goyoa30L
3dom 06 AmzogMmab dogh, HMIgmoE 3LaozLo
3OHMOIYIE00L 3oyo3z0m 9oL O303907Mo0,
09LO3YMEM Yy BbMENMEO 3d0T0b FgdemMgoL 6ogzmoL
33006 ©odGmYbadoL, my 030 0L IBWENMAGML
09600 MOMadL gooboem  LOGOLYEOL™.
bmemm g3gMmaobooll Lodmdomogm 3madLoL
dobgaom, 603moL  LOFOO™M  VIYJEOMEdY
30040300L 390mbgna30do, 39LO3yIMMY
0oL 306 OOMYLYOOL 396 Tgdmagdlh, my
390d9b0Lomz0L o6 oym Ebmdomo bogzmab
IBmgdMH030 6ogemob dgbobgd™.

60306 MOM0300, M3 30MOMYd0 0(33-
mqgdd 80306, GmEaLOE LOJdg JdIMogo
Jmbgoolb gobbgoLgool gbgdo. 93 m30L
939469030 0M0OM9oPmMOd JdMogo gmbgodolL
MO30LYFBONO a3obbgoLyoolL JBENY00,
MJ9E3o d0Lo 3MHVIH03gmo ZObBbMM(E09Mado
939m0Mmg0o0L 99390®g00MJ00, OB, M-
3md3  B9Lo, aYmobbAMAL  LOZYIMHGYOOL
3oLbgoLYoOL BOIHOL FOLOFOGOMYGOOL FoM-
3399m0 @m®3om — gobbgobgdolb ©m™3y-
396hoL HoObOBg®OL BOGMIMYooL d9d39mdom
06 LOZYIEGYOOL JBMYooL LOFIGO M Gg-
aLbO®3o  GgaALEHGOEooL  gdom™.  Jyo
LOY3Y69900L bobodo 0bgmmoLIo dmgdgo
LOZYME®YO0L JBMGOOL FOO(3930L FMOYMO,
OMIgmoE  gddozo  Jmbgdolb  gooEgdolL
RBOGHoL LOFOOMMOOL AMBIGMO EOLEMYOOL
®odhyomom JdGOY639mymBEo (‘livry of sei-
sin”), Mobodgm™m3zg 93mJdodo LOZYIMOYdOL
3003390010 ®@wOgHoL ®yaoLEHGOE00L  LOL-
H9000 HoObOE3MO™.

0600369mM30600  0M06036ML,  GH™A
30MHO MHga30LH®OE00L BOIHOLY, BMaMOJ
0603  Jmbgoodyg  LOZYIMGYdoL  Jgdgbol
B0bodnmmdaLY, LbbgooLbgo 9394600
LOLHYOd PIG®OZ30  JmbyooL  oEO(EI30L
306Lb30390M dmmbmabydL 0B9LYdL.
39OdmE, Jgddhozo Jgmbgoob  gobbgobgdaL
3OHMEoLOL  GYIMOGYO0L  GOGHFMJOO,

10 Art C civ 2280 (France).

1 § 935(2) BGB (Germany).

12 ZERP et al. — COMP/2006/D3/003 — Conveyancing
Services Market — Final Report, bgemdolbobgomdoo:
http://ec.europa.eu/competition/sectors/profes-

sional_services/studies/csm_study complete.pdf
[29.09.2017.]

13 ob. odgq, 33- 3-5.

dbomgmo my 9J9LOJY 30OMO EOEIYMMOOL
boMabbo, bo®zgdoL Fgombggzodo MoLZoOL
©0dMm3930L JgLOdMYdM MO, LObgmIBoBML
3oLYbOLAZYOMMOO — 03 dOMYAMYOOMO hHo-
dmbom3omNd, Mo  adobobbgozgoL  ©do
0y 03 d939460L ®H9a33emocmgdool FMmEIML
96O®M3ObgmOLAOD.  FOFIMOMOE, dDMR0YGOHO
LobLH9dvd0, LOJOOM3geMmML  BLRV3LO,
LOFOOM BYaLHEGOL FMBO(393900 LOZYGHdOL
IBYO0L  3OOEIZ0L  0IMOEOIYM  BOJHL
0a9bL dodob, GmEaboE Lb3o gagyboddo
®99LOG0OL  HOBOBYOL  Fbodgmd  IMEOL
306bm®m309mMadgmo HGHO6BOJE00L BOJHoL
©O3OOLHYHYOIMO, HIMOMOBFOHMO bOLO-
om0 0gaL'.

OOMaMO»E 0m0bodby,  ®9z30LEHGOE00L
}oOgho ©@mogoLomzoL  Pdcmozo  Jmbodob
300039800 LOYMZIMNOME FOZM(3ICYOYINO
30boLOOMYdYMNO. ©3a30M0 FMPIMMO (30M-
00m0d  OHMMOE  L,Hm®goLoL  LOLHYIL,
HMIJGMOE MOZO30MH39mMO d03LHGMOMMNOOT0
©O069Ma0 99-19 LOY3YbOL 50-006 BMyddo
LG  gEIYIOOEO HWGIbLOL 30gd. 080
3ImoLLbIMOEO PIGOZ 603MmYody IBRMYdOL
3003gadL  Myaobh®moool  Lomwydagmbdy,
o3 LOZYIOMYOOL  JBgdoL  Y3oOHMOM
boLoomabL ©O30oLHYOHOgM ROIJHL
BoMIMOanby. dobo  JggaboL  dodobo
3dMogo0  gmbgdob  gooEgdob  3GHMELOL
LHOOOMYOMOOL  POOYOZIMmYM®BWO oYM,
dgLodmm  EoO30LOL,  3gmomLObEOLOgMO
890d960L 06HgMH9LYOOLOMZOL Y30MHOHHLMOOL
9060gd900L  gdom™. “hmegbLob LoLHYIOL”
0 H®HBOH0Z30L BOMIMOAYOEO 9.6. ,LOOE-
30m3vdgmmm Bogbob” (“Deeds Registration”)
MmO, HM3JEMO3 LOZYIMNMYO0L BOTOZ0NO
39LO3YIM®OL odMLOM 33930 LOJOOHMYOEO
0Mg ©OEIdIMO  3oM0ggogdol  3mgemo
3093000 ©O BOLMOL  EOZO3TGYdIYMO
OM39996MH0E00L gLBOZMOL. Hga0LEHGOE00L
gogho oLYm FMEIMT0 OO BOOHTIMOZNOO
LOZYGYOOL  JBEMYOoL  VYMYEDH YO ™AL
30MobHooL, 063D  J30OHOHILMOOL  ObOo-

14 ob. odgq, 33- 5-6.

15 Carruthers, P., 2015. A Tangled Web Indeed: The Eng-
lish Land Registration Act and Comparisons with the
Australian Torrens System, 38 U.N.S.W.L.J. p. 1263-
1264.
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49000 ©OMmMOL  3MbzMHghyem M3 YbMHTo
®930LHG0MYOP 30MOL, My oL YIBMYOOL
060300 930mModmEO'e. 3bo0o, BoMLYMBT0
0MHLYdYMO 3vM03939000L MOMOODY
06@m®AoE00L  dmdogdd  dboMgmo  309M
d9LodOANLO  bOGEIOOL FOMYOOLMOL 0Yym
03033009070, 0LY39390dgbL Ym39M™M30L
960 3JMbmEO 000Lo 39033990
dmMm@O060, 6Omad 396030 Jmbgdol
3vdLbbgoLgoMOL JBRMIdO Bozmmzgobo
yogomoym', ,HOMEOIOLOL LoLEHYIOL®
390mm9003 oM MmO JJ330MMO 0OEOBLO
300Lb30LYdMOLY O Fgadgbol 0bHgcmgLYOL
Mo, OVI3300MO MO MYa0LHGOMYOYINO
Ixnmadal g3odmom boboomo (“indefeasibil-
ity”), ®mAmobaoboEg JbMmmMmE  I3OEOO
9a3mod96hoMgd mo LOZOIMBOZMOLM
d90mb393900 0OLYOMOL,

3obLbobomgzggmmo LOJAoL FooOBYyzgdmoLOL
LOZMBLEHOHIYBO™M  LOLOTOGOMM™M3  dbyE-
390mmdodo  Joomm gdemog Jgmbgdodg Lo-
390Madolb  dgdgbolb  LbgoEOLbZy  Lob-
H9d0L  0OHLHOMOOL @WOJHo @O FOOMZOL
©O3ObOLOdMYdYMO OBTOLLZOZYdIMO BOI-
HO®ad0 — LHOOOMIPOHMOD, FOoM0ax0500L
©OMEIYOo0L BWME®IJd0, 3OHMEIEYOJd0, LOM-
oymob bo®obbo o Lbgo o doohboo, HmI
306MBAYdIMO JBMYdO3MLOMOY, J39460L
LEOEOOMYOH-3MIODH03IH0 O3MB3939000L Jg-
LOOVIOLO® EVOOZNBML gl MY ob LOLHDY.
3000000006 3obLb3V39d MO 3MbBR0zIOHOE00L
LOLHY9OAd gLV YOgMNd ZObLb3V390YIMO
308aM9bd 0gmbomb Jdemogo Jgmbgdob odo-
0GB ©O TFMMOOBOE® J3MBbMI0ZodY, LO-
3MBLAHOBHYEOM LOLOFOOMHINMA MO30 3903030
706030 Jmbgoob dgdgboLy @O gobbgzobgdaL
6Om3gmodg  LOLEHIGIOL  OOHLYOMOOL  ©b
0MHOMLYOMOOL TOBOBIYGEMBOMMOOL Tga30-
LYOOLEOB. VTOLMOBO3Z], LOLOIOGIMMA 30Y-
00mo, MOM3 3obmbaadmalb dobgymado
00 LEYGHMTo JgIdoMYO30 OB OMOOL @EO

16 Low K., 2009. The Nature of Torrens Indefeasibility: Under-
standing the Limits of Personal Equities, 33 Melb. U. L. Rev.
p. 205-206.

17 ob. ogdgg.

18 O’Connor, P.,, 2009. Deferred and Immediate Indefeasibility:
Bijural Ambiguity in Registered Land Title Systems. 13 Edin-
burgh Law Review. p. 194-195.

009939009006 900 893mBAgdoL 03 dodbom,
OMI  gOIMmoMobmL  9GOamMbozmYMO  ©O
JLOBOOHIM™M  dOMOBLO LOZYIMEYOOL &BY6-
03960 J3EmgooLd O Lb3d Myaz0dH0dYH
060hE9LYOL JMEGOL,

0603M3LA)Y BIBIEMIBLIBY

Jddma3d) IMeJd0Lb 8abb3NLIBOL

dtm(MBJILA0D

3obLbobomzgem LOJ3g30 LOZMBLAOHIYBFOM
LOLOFOOOMML  Bobodg OBLYOYI  Yo-
®O3MaL  d3MEObOL BOMAMOOagobEO, T99-
0mBogonby, oy Godabo® obEgbL  Lo-
©O3Mm 9a3IMmO300m dmBoL®03gdgmO
0m@E@MO gmbogzmHym d0mObLL MG 3gddm
0b6hgGmaLL — 9hHmo BLbM03, MOZO30M39MMO
99LOZYOMOL, bommm, Jgmbg dbMog,
3900mbobEoLogmo Jgddgbol 0bhgcmHgLYOL
domMmaL.  LOZMBLEHOHIYBOM  LOLOTOOMETMJ
ombodboy, M3, HmEaLboEg  Jggdobomo
LOFOOOMIGOM030 O RBOJHMOG030 FOOY-
0m9090006 godmIoboMdy, ghHmLL @©O
00039 Jmbgdodg omLYOMAL ™Mo o6 dgho
LPYO0gIDHO, CMIgMLOE Jmbadodg 0bHatgLo
30ohb0Y, VJ3oMdO  3gMdm  0bhgmagLydaL
3950390300 3oMOY30MMBY, MO OOMLOG
0603369mmm30600,  306MBIIdMOL  do-
96 39OHhggmo dmM3O 30gLOTOMYEOOE® Ob-
©96@aL LOFOGO ™M 0B6HYMHILYOOL OEZOLYE.
00 m30mLOBGOOLOm, LOLOTOOOMMM®MD Y-
MOOMY0d  oodobgomd  Jgdmymzob mg-
3000376 30069009 @O doohboo, GXMT Fo-
LOROZMYOPMO BYIYMOE0S JALOLYOHJOIMOO
LHOdOMYGO LOIMPOMOJMm dMY630L OT-
33000M900LO O  bgmMIgBymdoL, LOFOO™
99LHGOL 03mboBgMaboadn bomonL
0MHLYdMOOL, PYIMO30 JmbgooLb TgdgboLmOb
©0303300909m0  boMmzgdob o306 go0L
@O Jdgdgbob  3OM™ME9LOL OO (H0Z9dOU.
030LMObVZY, LEOLOAOGOOMM®A do0hboo, Mm™MI
©OaY60m0 B9LO BOGHIMOOEIOL OMB0TLbYMO
mggohodgdo  30H69000  domBgzoL  go-
0mbOEAI3 LOTPOTNYOOL, 00HbOOO3
0303L 39mombLObEOLogH F9ddgbL Jmbydal

19 ob. bo3mbbhodnzom bobsdoerorememls 3o0By3ghoemgdo,
[1-27.
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0MOLEMGOO  ®9a0LAHGOGFOOLMOL O303-
doM9d7m0o HoL3gooLOZOL O BO@OL LOFIGO ™
®99LHEGOL FMBO(3Y3900LOEAN LOBOMMOOL.
LOEOZM ®YaYMOE00L  dHOGLYHOMOOL  3o-
6H™09030, LOLOTOGOMHMML  FObIdGMHGd0m,
MO30030MH39m 3gLOIYN®L 9g69dmEO Tg-
LOIMgOENMYY, 893dgboLogod dmombmzgo
990d960L gmbgdalL 306 OIGPBYOO by
LOFOO™M  ®9YqLAA®OL  HOBOBYGOL  JgdYL-
HMOOLMOL  EO3V3TMYoYemo  MoLZOL Jo-
HoM9adgmo 0gdbgomo d9ddgbo, gb 30 Job-
4yogzomo© 00bobgdmEo gdthozo JgmbgodolL
0006M0L ®WYObJE0mbocgoody, 893dgbo dob-
0O JBdm  gdHombommo  godoggdoL
©OEYo0LOL, JmyBgzo LbgoEOLLb3d 0b6-
@O®MIOE00L dMdogod @O JgLbBogmo. gL
ym39m039, LodMmEMMm® FOddo, goodz0MHxdEO
@O OOOHMYM GO PIMOZ30 JmbgooL dgdgboly
3OHME9LD.

o3 d99bgod  00MObLL  3gbdm  06-
ha®gLodL  Jm®aL, LOZMBLAOHIYGOM  LO-
LOFOOHOMMI  OMB0TBY, GM®M3I  LOEOIM
®935m0oMmgo0L dmEamo m®o 3gMdm 0b6-
H9®gboL  O30MoL3NGYdOL  0bB3g3L -
MO3O30M39tm0  dgLOIZYOGOL, GHMIGEMLO3
3dmbo  LOZYIMOBO  YaoLHGOMYOYINO
JmbgooL @OE330L amMbogz®ymo IMMMMONL60
@O  3gmombobobogho  T9ddgbolb, GO-
d9mboE 0GHommo oM dogdmazob HoYbom
900G MO0d0, 306 0O 0EMEY, “MI JOo-
Lb3oLYdgMmo O o0ym TgLoggomtg. dLEO3L
30000090030, LOLOBOOMEML OB HYdOM,
399dmagdagmoo, m®m03g dbomob 0bhaghHgbo
LEOIYEYOBOMOO 04690 EOBFHO OO 3603369-
mm30600, JgxoLEYL, My GO Jgdmbzn30d0
0MHM393L LOOZM Jmbgdob JgddgbobomzolL
3039m306900 gmbogmHyem dommobbL bLYbYOY
060h9®aLYOL IMEOL.

LOZMBLAHOHYEOM LOLOFOOHYMME g MmIo-
BomoLOROL  FodoEbd  39moMmbObEOLOYE
390dgbdg  LOZYIMGIOOL  IBMYdOL  FOOL-
3emoL  d900@gdbgogmo ™mMo  goMmyamydo:
LOFOOM  MYaLH®OL  HOBOBYGHOL boMzgdoL
BmEboL @Wogho @O 030L FMEBY, MMJ
®99LHG®OL  HObOBgGOL BobooM3oa LOMO-
30600  Jghobomo®.  LOLOTOGOOMML  go-

20 ob. odgq, 11-34-36.

630G HYo0m, ®99LH®OL hoboBgHHOL
boM39H006mMmo0L  JgLobgd  (EFMEOBO  ZYmob-
bdmoL 89adgbob dog®m GogLH®Bo M9a0L-
HO0MYOYMO JBEGOoL JBMIOMH030 BOZMOL
dgbobgd (FMEDBOL, 0333060 06BRMGHIOE00L
QBEOMOdL,  OMIgMoE 9933399  ©YgbgoL
930LHG0MgOYI0  FgLOZIMEOOL JBRENHOOL.
000LMOBOZY, LOLOFIOMEMM3T 06 oMb
obgm0o 3GOIJHOZIMMO MHYOMMOO, OMEILOEG
890d960 J90dmgdd BENMOIL 0BBRMEIOE00L
99LHOOLABOBYGOL BNBOOMBH] T9hHObOMO
LOHOZEOL dBLYOMOOL BOIHDY, 0EMOIL, O M3
000@0bOMHYMOL  dEINbOLAHGVEOYMO  OZO
®99LHEOL  HOBOBYGOL  OHOLBEMGO® FOb-
bm®H30omagdodg o6 O30 PIGO30 JMmbYoaL
LOZYMGYO0L  TgLobgd, ™MYIYFEY, 3060006
LL3-0L 185-9 Fgbemo LOZYMG®GOOL JBEgOOL
090d96bg gdoobamolL OO ©OOTOO-
MH3MmMdogm goMoamagdoE o©a96L dgd8dgboly
0096 000L EMEOBOL, M3 dodLbbzoLydgemo
06 0M0L 39LOZYNEY, 0g9Ob OAMINbOMY,
®99LHOOL HOBOBYMOL BOBOOMAYE LEROZMOL
0MHLAdMBOLBgLOLYL BMDBO OO OOOD 3N LD
899d960L 39momLOBEOLOYOOE® 0HBH3OL ©V,
003306Mm0@, dobdg LOZYMHGYOOL JJBEgOoOL
30oL3mMOL 3OHMEILL.

8dMamOMMMody, mMaMmB
ddadabnb d3010MLbO6OLAIMAGOL
30dMamOBb3IM(0 8uMmIMIdY
990Mm0Mb036Ymo  ALFYENMOOL  FOM3O-
mobBobgoom, LOZMBLAOHIGOM  LOLOTOM-
ommd  000Abod, Gm®T, gobooEob oo
0MHLHOMOEO PB9609LO LOLOTIG YT ML g m-
3306MOMm3060 3Moghogo, LObody oym LLI-0L
185—g Jgbmmolb EOIMY30EIOMOE® FOdm-
y969060L dgLOdmgommMoOd O d93dgbol 39-
oombobEoLogmo dohbgzob ®obgo, 0d
d90mbgq30803 3o, Oy 806 03mMEY, MGMJ
®99LHEGOL HOBOBYGOL Boboomd®aa dgho-
bomo oym LOHogOGO. dLYD ZoMOMYddT0
890dgbolb  3gmombLobEoLog®OE dohbggzo
@O doLmM3OL LOZYI®YOOL IJBMgooL Jo-
60g900,  LOLOBOGOMML OBV Hgd0m,
300m06393L ydMogzo gmbgooLb dyoa3gemalL

dbGm0Ob ZIMamomo OIM3ZNYOYMIdaL
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BobomoLYOdL. LOZMBLHODHIYEOM  LOLOTOM-
0Omm™Mm3 305m0mo, HMI my d9ddgbo 0bym®-
006m90m0o  ®gaLbh®oL  HOBOBYGOL  LOL-
Bm®ob Jgbobgd EOZ30L MOMBOBY, 306 Yo
30O03MBAIML  J@YooL  BOF3NMMOOL
dgbobgd  0B@MGIOE0O O MOZOE  OoO-
HOML HOBOBYOOL FOdOMOMYOOLMOD OZO3-
doMadgmo ®abgo. LOZMBLAHOHIGOM LOLO-
d0OmMML  gobdodhgoom, 3mMbozmHYMO
00OBLOL EOLOGFOZO® OIYBOMJOHIM NV, O-
39600 ®9a39m0Mmgod 30JLOTOMPOO® ObO-
amoLYOEIL BbOMYgoL gLddm™ JoOHYm@BOMO
390939000 MO30006 O30MIOo0LO3ZI0 ©O

LOZYNOB0 ZIEMZMHoMMOOL FJOIFZOO ©OO-
©30M0 Jgbodmm GoLZGOOL LOZIMOG MO3-

B9 0mM9d0L396. boMm™m aLgmo GYaIM0MgdY,
MOmdgmoi  Jgddgbb  doohby3L  3gmom-
LOBEOLOYGOE, 03 Jgdmbzgzodo, HMOILOJ
0MHLHOMOL LOROZODO O, VTOZDOMIYMOQ,
030 06MMI0MYoymMod 0doL Jgbobgo, 396
7061639mymxnL 3Mb3ghoMmado  3gOHdm
060h9®9LYOL FME®OL FMBOgMHY dOMOLLU.

60306 MOM0300, MGM®MI LOZMBLAHODHIYEOM
LOLOFOOOMML  Jg@OLYdd MOBLZgEOGHOT0O
LOZYME®YO0L JBREMYO0L EMIHE0b0T0o 3oOb30-
00Myoyem JgbgoIymgodLbmob, HmImoL do-
bog@3zomoE, 3gomombLoboobogho  Jgddgbo
06 6O  LOGRJOMM®MOEAIL  VOLOMYDHYGO
©o(330L oMObHoom, My ddL JYdMHO3 Jmby-
00dg  LOZYOGYOooL  TgdgboLoL  3Jmbo
06gMM3VE0Y (,constructive notice®) ygemgodolL
B603emm™306900L FgLobyd?!. ddoLMOLbO3Y, bLg-
69030 0b6H®oLYOL TJM®OL dOMOBLOL EOE-
3960LOL  8603369(MmM30b0d F93dgboL  Jay-
©9000L JgxzoLYoL. 3gOHdME, MY 306 JMbyoOL
d9d960LOL  gmbogcmHymo  BobEobgyMmado
a3odmohobo (‘reasonable care”), 80306 4oL
360 809603mL Y30GOHILMOO 3MDHIbEOIMO
©030L Jg0mb393030. 3MbO3OIMMO0L Zob-
LOBMZMO ZMBIMIHIMmo 306OHMBYO0L FoO-
300m0obB0bgd0m  0gdbgdd  B0dOBIYBMbomo
00 30%60m, GM™M3 BobomoLEAL goMoggdodo
dmbobBommyg  ™mMogg  3dbo®olb  0gbHogho
0mgogmoo%.

21 Sterk, E., 2012. Strict Liability and Negligence in Property
Theory, 160 U. Pa. L. Rev. p. 2141-2142.
22 ob. ogdgg.

LOZMBLAHOHYEOM  LOLOTOOOIIM™ME  OM-
6036ymo  3M0B30EOL6  JgomoLy  LOFIGOM™
®99LbHEGOL  HOBOBYGHOL  Boboomday 39-
hobomo  LohogmoL  OOLYOMOOL  WOFHO
©O 309m0mo, HM3 0830 LOEOZM JmMmbgyoolL
MHomIho  39LOZIOGOL 3096  LOMOBOOM
dmdgdob  domgdob  omyLEHGOEFOOL  BoM™-
0moa96L LOFIGO M ®gabH®OL HOBOBYGOL
799LH®O0L  VMBMLOWbZIMGIOE®. 03039
@O™ML,  3OOIHOZIMO  MZOMLOBGDOLOM,
LOLYMABOBMLO O JMbodOL MOZEO30M-
39m0  39LOZYOGOL  ghoOMOMOZ0  dMJ-
09®900L Jgaao® doM®Hogzo dobLomBg300,
®m3 LOFOIOM GgabH®OL HOBOBIHOL bo-
030mmo0L dgbobgd EO30L OGLYHOMOOL Go-
Jbo 899d960LOM30L MOZOLMOZOE® FobOIL
3o6mooma. LOLOBOGOMMML ZObIdMHgd0m,
®99LH®OL HOBOBYGOL BobooM3yy Igho-
boemo LOROZOMNO YMOLLAMBOL o) VEINbAL-
HOO30Ym  ©@o30L  ®gaLbH®OL  HOBOBYGMOL
0MHOLEMGOE OBbMG®EF0YMIOODdY 06 &) Lo-
LOFOOOMM EOZOL YIMO30 JMBYooL LOZYm-
900L JgLobgd.2? HObOBYMOL dOMOMMONL
dgbobgd VBNBOLAHGOE0YMO EO30L oOH M-
09030 LOFOOM BJaLHGOLOMZOL YyMm39emMM30L
3o6mdomod  LOROZO®OL  TgLobgd. bmenm
Jmbg00dg LOZYM®YooL TgLobgd Zobmbom
©OEagbomo Bgboom @oO30L  FYdmbgzgzodo
dgLodmgogmoo, LOGhgmoL  BoMHIamoL
00939L JgLOIM GO MOL, LOFIO ™M MggLHE®L
390(hymd0bmL OZ30L OBYmdOL BWOgho.

094006  gddmAabody, M3  LLZ-0L
185-9 9gbmo 030dg dgd Tgombggzodo 0b-
393L 39LOZIMENOL F0gH  LOZYOGYOOL IYXB-
mQooLb  ©O3OMma3oL, oMy gL ™O0YIDY-
MO  OJBEOMMYOIIM0d  ga0hndytho  30HO0L
30LOMBY30@, LOZMBLEHOHIEOM LOLOTOO ™I
©OOEAa06d 30LO 03 BEG®IOHOYIMO TJ0bodOLOL
0MHOZMBLAHOHIYGOYOMOD, OHMIMOL MOBOLIY-
(3, ,3000Lb30LgdgE0 CMZMHOO FJLOIYNGIO,
My 030 0LIMOE OMoL ®ya30LEHGHOMYOYMO
LOFOO M GMYabHE®T0“, dom TmGob 03 T9o-
mbgg30do, H®MEOaLOE ®IgLEHGOL HOBOBGHOL
B0600Mm3A3 FghHobomod LOHOZOGO @O gL

ROJH0 3Yo39emoLOM30L 36MdOMNo.

23 ob. Lozmblhodgzom LoboBotraremmb 2017 Bemols 17
md(l)ooabéob N23/4/550 gocosbygghoemgos, 11-36.
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LOZMBLEHOHYGOM LOLOFOO Y MI
Ne3/4/550 ao@obyzghomgdodo  350x30LO
06030  JmbgooL  LOZYMGYdoL  Jgdgbol
LOZOBMBAHIT M MHHFYNOB0O OO OOOFZNHV,
OMI  OYEoMmMIY0gm0d,  JObMBIYOMMOOT
1M Y639mmymL MO30300390M0 dgLo-
3J0Mobd @O  3gomomboboobogho  J90-
dgbob 0bhg®gLYOOL LOIOOMMOO6D OdO-
mobLYYdS.  FOOMOMOY,  LOZMBLHOHIYBOM
LOLOTOO I ML, LOLOMHYM™ TMmmbM3boL
BOGORIMAO0O0 godmaobodyg, OO 89Y-
goLgdoo, oy MO 3oMobhogdo  JobEO
d99060L LObyEABOBMA LOFOOM MHJgLH®OL
hoboBg®molb  LOLBMGOL  BogdLOBOMIYMHOE
79MHY639MmMLOYMBOE 0 39LO3YMNEMOL
0MOLEMGOEO  ®ya0LH®OE0OL  BOJDHadoL
3odmLOMo3boE, myY3Ed 006  Jogmomod
08330600  LOLHYTOL HOBMYom00900L GY-
3MI960MYomMmoodg,  GOMIMOL  BoOb-
3m90do d98dgboLomzol JoMH030® 076900
bgm3oLOB3EOMI0 0BBM®IOE0d  LOFIO ™
®99LHEGOL  HOBOBYOMOD O3O380MYOYMO
0300 dgbobyod.

000LMObVZY, LOZMBLAHODHIYEOM LOLOTOM-
0Om®Mm3 3o0dHoOMO LOEVZM BMMIJO0m FOm-
30m0obLB0bYdMmO LOFOOHM 0bh®aLOL
0603369 ™00 96H™08603369mM3600©
oMmbodby, GmAI  F93dgbobomzob OO
dMEIMMO0m 0bx@mM®3dE00L  3Md0gd0LY
0 goodmBago0L 30MOAdIYMYo0L ©O3Z0L-
900, bbgooLbzo MbY(393900L FgLBOZEOL
©O30MOIOIYMMIdO 300d30MH50O @O FOOM-
0OJYmMmGood LOIMJOmMOJMm dMYPYL63OL. MY
LOLOTOO I MA FoYMOMY, HM3T Jgddgb3o OO
9600 93IMYOIMYML 3oL bgmm dGOLYOGYO
06@Mm®IOE00 ®99LHEGOL HhoboBgeMOb
©0303300909cm0o  @O30L  Jgbobgo. oLy,
390mbgg30d0, HMEaLOE 393d9630 030L, HMI
000@060MH9MOL O30 ®YaLHMOL HOBOBHGO MO
©0303300900m,  LOZMBLAOHIYGOM  LOLO-
00OHOMML gOBIOGOHYO0m, TOb JOO FOO-
00mMBAML  godbbzoLYdMOL JBRMadoL BO3-
©30MMO0 O MOZO OHoGd™ML oL Mobgo,
OMIgmoE  Jgbodemmo  dm3yzgLb  LOFOOHM
®99LHGOL HOBOBYIEHOL FOOOMOEYOOL.

d90dgbolb  d0gMH  LOZYMEYOOL JJBENY-

©o

00L JgdgboLMOLb O30330Mmg00m, LOZMO-
LHOBHYGEOM LOLOTOGHMEML OO EOYOZI00O
oL AMEYTYMMOD, MMI o6 Yoo oEMEAL
308LbgoLYOMOL JBMYOEH030 FEFMIOMIMIS
006 P60 3oOd3mMBAIML 080. LOLOIOOIHM™AD
030xom@ dogmomo, GMMm3 3J93dgbL ybo
3JmbaL H9qLHGOL HOBOBYOHOLOTN BOMOO
@O OOBIMO J6O 0ymbL oMo, HMIgMOE O3
0mbo(3gd900L LOWYJ39MBg dbMG®F0YEMHdL
Jmbgoolb  JgdgboL. LOLOFOOMHMMT  OGO-
3O0OLAHOHYBEOYOOO 3E6m  LOZYJOHGOOL IJ&y-
ool  goEobgmo 03 d9ddgbdg, GMIY-
moE  @EMOL 0BBRMGTOEFOOL  LOFOIOH™
®99LH®OL  HOBOBYOHMOL  O3O3T0MYOYINO
©o30L  mOmoody. 893dgbolb  dog® 1339
0MLYOYMO CBEBRMEBOE00L 03bMOOMIdO O
3IMa3MHOM0O OIMZ0YOYMadoL godmhgbo
BOMIMOEEaNbd 03 GobgL, GMImmOL
MO3000 dLOGBOMYIMOEO(E dMbEO ZMb-
3O9HImo  BOmMHAdHOYmo JobooMLOL OMo-
3O0OLAHOHYBEOYOOO  (3O6MOO. V3035 @OML
LOLOFOOMMA boOBO gogLigd 08 3gLOIYN®OL
©O(330L OJYBOMMYOMMOOHY, OMTHMIOF OM-
dmohobo ®gabH®oL HOBOBYGOL PBIYLHMdO
©O 30000m LOFOOOMYOMH030 HM3Yoo 03
107LH®OOL  ZOAIMLOLEMGMYOMOE®  (POOBYM
03NboLAHGOFOYIMO O30 ®gabHE®oL  Ho-
60oBgMoL  Boboomog 06  LOLOTOOMEHM
©O30 Jmbgoodg LoOggM®gooL  TgLobyo).
MY306gma d99dgbo BOGHIMOOAa9G6L b3o-
mobamm JgLOZYodaL, GHMIgeMLbOE dLY3Y
360  3oohbabL  mogoLo  LOZYIHE®YOOL
IBIJo0L ©I3ZOHIMO POEZ0L FMEMPNLO,
d90LVdVANLOE, Tgdmb393900, BMEaLYOE d9o-
dgblb  3dmbEo 0bxym®3oEnd  ®oaLH®OL
HOBOBYMOL JgLOLYd OZ0L MOMBOOHY O V063
0MHLHOMOEO F0LO 3gMOMLOBEOLOYG OO (30M-
0oL Lomydzgmo, LOTMIJOMOgm 3MOYJLOL
185—9 3gbaobL HOBOBYGH0OL 3odmM30bOMY,
LOLOTOGOXMM®M3  800ABOd  MOZEO30MZIMO
39LO37M®OL JBENYd900L OGOZMB03OY O
0MHO3OHM3MME0IM FGHMIYOIOE.
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ACQUISITION OF OWNERSHIP
OF REAL ESTATE -
CONSTITUTIONAL BALANCE
BETWEENTHE INTERESTS OF AN
ORIGINAL OWNER AND A BONA
FIDE PURCHASER: ANALYSIS

OF THE Ne3/4/550 JUDGMENT
OF 17 OCTOBER 2017 OF THE
CONSTITUTIONAL COURT

OF GEORGIA

Zaza Tavadze

President of the Constitutional Court of Georgia
PhD Candidate, School of Law of Grigol Robakidze
University

KEY WORDS: Property, Registry, Alienation

RESUME

An unfettered transfer of property rights represents an inherent part
of the constitutional right to property. It is widely conceived as a cor-
nerstone of modern free market economy. The regulation of property
alienation has evolved considerably from the ancient times till today,
when registration of immovable property is an accepted practice. De-
spite various regulatory models exist worldwide, almost every state
has moved to set up a centralised public registry in order to ensure

recognition of ownership of real estate.
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In its Ne3/4/550 judgment of 17 October 2017, the Constitutional
Court of Georgia assessed the compatibility of Georgian regulatory
model, which gives preference to a bona fide purchaser vis-a-vis an
original owner provided he/she did not have knowledge of defect when
registering ownership, with the constitutional right to property. The Con-
stitutional Court identified the substance of a disputed law by analysing
the relevant case-law of the Supreme Court of Georgia on the matter
at hand to conclude that the existing rules do not preclude a purchaser
from acquiring indefeasible ownership of real estate even if he/she is
aware of a claim made against the records about a property in question
of public registry. The Constitutional Court found the impugned regula-
tion unconstitutional insofar as it does not ensure a fair and reasonable
balance between legitimate interests of an original owner and a bona
fide purchaser.

NOTES:

1. Ne3/4/550 Judgment of the 17 October 2017 of the Constitutional

Court of Georgia (in Georgian)

2. Carruthers P., 2015. A Tangled Web Indeed: The English Land Reg-
istration Act and Comparisons with the Australian Torrens System, 38

U.N.S.W.L.J. p. 1263-1264. (In English)

3. Low K., 2009. The Nature of Torrens Indefeasibility: Understanding
the Limits of Personal Equities, 33 Melb. U. L. Rev. p. 205-206. (In

English)

4. O’Connor P., 2009. Deferred and Immediate Indefeasibility: Bijural
Ambiguity in Registered Land Title Systems. 13 Edinburgh Law Re-

view. p. 194-195. (In English)

5. Posner R., 2011. Economic Analysis of Law. 8th edn, Aspen Publish-

ers, p. 4. (In English)

6. Sprankling J., 2014. The International Law of Property. Oxford Univer-

sity Press, Oxford, p. 323-326. (In English)

7. Sprankling J., “The Right to Transfer.” In The International Law of
Property, by Sprankling J., Oxford: Oxford University Press, 2014. (In

English)

8. Sterk, E., 2012. Strict Liability and Negligence in Property Theory, 160

U. Pa. L. Rev. (In English)

9. Waldron, J., 1988. The Right to Private Property. Clarendon Press. p.

444, (In English)

10. ZERP et al. - COMP/2006/D3/003 — Conveyancing Services Market
— Final Report, Available at: http://ec.europa.eu/competition/sectors/

professional_services/studies/csm_study_complete.pdf [29.09.2017]

(In English)
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OF ARBITRATION AGREEMENT
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LL.M. MIDS — Master in International Dispute Settlement
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INTRODUCTION

The Supreme Court is in charge of recognition and enforcement of
the foreign arbitral awards.! Although Georgia is the arbitration friendly
forum as it is the UNCITRAL Model Law country on International Com-
mercial Arbitration (the Model Law) and it is the contracting state to the
New York Convention, the interpretations made by the Supreme Court
is not fully consistent with the Model Law and the New York Conven-
tion.2 One of the frequently citied grounds for refusal to recognition and
enforcement of the foreign arbitral award is the invalidity of the arbitra-
tion agreement under Article V.1.a of the New York Convention. Recent
judgment dated on August 26, 2016 once again affirmed the Supreme
Court’s controversial reasoning on the issue.® The Supreme Court’s ap-
proach on the interpretation of validity of the arbitration agreement may
jeopardize the enforcement of the foreign arbitral awards as well as call
into question the smooth operation of the domestic arbitration cases.
Even though Georgia is a civil-law country and the doctrine of stare

1 The Law of Georgia on Arbitration, Article 44. Available at: https://matsne.gov.ge/
Georgia ratified the New York Convention on June 2, 1994. Available at: http://www.new-
yorkconvention.org/

3 The Judgment of the Supreme Court of Georgia, dated on August 26, 2016
(#5-887-3-21-2016). Available at: http://www.supremecourt.ge/
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decisis is not applicable, its interpretations have
a huge impact on the legal stability and predict-
ability and the lower courts usually follow the in-
terpretations established by the Supreme Court.
Furthermore, the Supreme Court’s approach on
the validity of the arbitration agreement may dis-
courage the international arbitration in Georgia.

The article intends to identify the problems
in the Supreme Court’s interpretations of valid-
ity of the arbitration agreement and provides the
right way to the issue in question. The article is
divided into two parts. In the first part, it provides
the facts of recent case and the analysis on the
validity of the arbitration agreement; the second
part of the article sets forth two problems, which
can be seen in the judgment: firstly, the Supreme
Court’s failure to identify the applicable law to the
arbitration agreement, which should have been
paramount importance for the validity of the arbi-
tration agreement and the Supreme Court’s legal
reasoning should have been started from that
point; secondly, whether the substantive validity
of the arbitration agreement depends on the spe-
cific reference to the arbitration institution, what
are the criteria prescribed in the Law and wheth-
er the Supreme Court relied on any legal ground
in its judgment. The article is finished with the
concluding remarks and the suggested solution
to the problem.

PART I.

Interpretation by the Supreme

Court

The article does not assert incorrectness of
the final decision. However, the interpretation,
which leads to the judgment of the Supreme
Court, is not adequate and does not consistent
with the Law as well as the international practice,
the New York Convention and the Model Law. In
fact the Supreme Court’s reasoning in this judg-
ment is the continuation of the wrong practice,
which is already established in the Georgian ju-
risprudence.

1. Factual Background

The Supreme Court in the judgment, dated
on August 26, 2016, refused to recognize and
enforce the ad hoc tribunal’ award rendered in
London, UK. In this case, the parties concluded
the sales agreement, according to which a sell-
er had to provide certain amount of sugar and
a buyer had to pay an agreed price.® Article 5.2
of the agreement stated that in case of the dis-
agreement, the dispute should be resolved in
accordance with the English legislation, place
of jurisdiction — London. The title of the provi-
sion referred to “Arbitration.”® In addition, there
was a difference between the Russian and the
Georgian version of the provision. The Georgian
version was referring that all matters relating to
the performance of the agreement were subject
to Article 5.2 whereas 2the Russian version was
referring to the interpretation and clarifications of
the agreement.” Both versions were authentic.?
After the dispute arose on the non-performance
of the agreement, the arbitrator was appointed
and he rendered the award in favor of a seller.®
After the seller tried to enforce the award in Geor-
gia, the buyer opposed it and based its position
on several grounds under the New York Conven-
tion including invalidity of arbitration agreement
under Article V.1.a, the party was not given a
proper notice for arbitration under Article V.1.b,
arbitration procedure was not in accordance with
the agreement under Article V.1.d and public
policy exception under Articles V.2.b. Since the
Supreme Court found that the arbitration agree-
ment was not valid, it did not make any finding on
other grounds under the New York Convention.

2. Legal Reasoning

The Supreme Court did not allow the en-
forcement of the award and made the following
reasoning: firstly, the Supreme Court stated that
broad interpretation of the grounds for refusal

Ibid.

Ibid. paragraph 4.1.
Ibid. paragraph 9.2.1.
Ibid. paragraph 13.1.
Ibid.

Ibid. paragraph 1-2.
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under the New York Convention is restricted;"°
secondly, the Supreme Court stated that the ar-
bitration agreement should precisely identify the
arbitration institution, which administers the dis-
pute or they shall explicitly specify that it is ad
hoc arbitration; the arbitration clause should not
be drafted in a way, which makes it impossible to
determine the competent institution;" in addition,
the Supreme Court stated that one arbitration
clause cannot grant jurisdiction to two institutions
or the institution and a national court. According
to the Supreme Court, such clause will be inval-
id."2 Based on that reasoning, the Supreme Court
stated that the arbitration clause was invalid
since it failed to expressly identify the institution
or ad hoc tribunal that would have the compe-
tence. Even if the arbitrator was competent, one
of the versions was referring to the interpretation
of the agreement and the dispute was about the
secondary obligations such as granting the dam-
ages. Thus, the tribunal would not still enjoy the
jurisdiction.’™ The Supreme Court deemed the
arbitration clause was invalid and did not allow
the enforcement. It did not make the reasoning
neither on the applicable law to the arbitration
agreement nor the validity requirements under
the Law. Similar approach on the validity of arbi-
tration agreement can be found in case dated on
June 15, 2011."* In that case, the Supreme Court
deemed invalid the arbitration clause, which stat-
ed that any disputes between the parties arising
out of the agreement should be resolved by the
private arbitration consisting of one arbitrator.
The Supreme Court stated that this clause gave
the jurisdiction to more than one arbitration in-
stitutions and it failed to identify the competent
one."Other judgments of the Supreme Court
share same reasoning on the validity of arbitra-
tion agreement and similarly lack a reference to
any concrete provisions in the Law.®

10 Ibid. paragraph 18.

11 Ibid. paragraph 21.

12 Ibid.

13 Ibid. paragraph 25.

14 The Judgment of the Supreme Court of Georgia, dated on
July 15, 2011 (# 5b-809-862-2011). Available at: http://www.
supremecourt.ge/

15 Ibid.

16 Validity of the arbitration agreement was a subject matter of

PART Il

Problems in Interpretations

General trend, which can be seen in the
Supreme Court’s approach on the validity of
the arbitration agreement, is that the arbitration
clause or the agreement should explicitly iden-
tify the competent institution, which administers
the dispute or it shall specifically mention word
‘ad hoc’, which might qualify as valid arbitration
clause. Moreover, the Supreme Court’s the 2011
Judgment revealed difficulty to enforce ad hoc
arbitration agreements when it was stated that
the agreement should specifically identify the ar-
bitration institution and thus it impliedly excluded
ad hoc arbitration clauses from the scope of the
Law. The approach deserves criticism since no
such requirements can be found anywhere in the
legislation or in the Model Law. Most importantly,
the Supreme Court somehow avoided the ques-
tion what was the applicable law to the arbitration
agreement even though the respondent was re-
ferring to the English law as the proper law to de-
termine whether the arbitration clause was valid
or not. Proper way to deal with this issue would
be if the Supreme Court identified the applicable
law to the arbitration agreement according to
the New York Convention and then determined
whether the arbitration agreement was valid or
not under the applicable law.

1. Applicable Law to Arbitration

Agreement

One of the cornerstone principles of the com-
mercial arbitration is the recognition of the ar-
bitration agreement as separate from the main
contract."This implies that invalidity of the main
contract does not necessarily cause invalidity of
the arbitration agreement.'®This principle has an-

the following cases: The Judgment of the Supreme Court of
Georgia, dated on June 27, 2011 (5b-804-858-2011) and the
Judgment of the Supreme Court of Georgia, dated on June
28, 2010 (#01-416-389-2010). Available at: http://www.su-
premecourt.ge/

17 Born G. B., 2001. International Commercial Arbitration:
Commentary and Materials. Transnational Publishers & Klu-
wer Law International, The Hague p. 56.

18 Born G. B., 2010. International Arbitration and Forum Se-
lection Agreements: Drafting and Enforcing. Wolters Kluwer,
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other consequence. As much as arbitration and
main agreements are separate, applicable law
to the arbitration agreement is not necessarily
the applicable law to the main contract.’® Prin-
ciple of autonomy gives parties the freedom to
specify whether they wish to subject the arbitra-
tion agreement to specific law. It is not infrequent
when the parties choose different law to the ar-
bitration agreement since they want the predict-
ability, especially in the enforcement of awards
in different jurisdictions. Therefore, determining
the validity of the arbitration agreement without
first assessing what is the applicable law is not
logical. The New York Convention, on which the
Supreme Court was relying, envisages and di-
rects the enforcing court to determine the validity
of the arbitration agreement by the law, which is
chosen by the parties in a first place.?® The article
provides the New York Convention’s position on
the applicable law to the arbitration agreement,
reviews the international approach how to identi-
fy the applicable law and finally explains why the
Supreme Court failed to determine the applica-
ble law to the arbitration agreement, which might
have had a significant effect on the enforcement
of the foreign award.

a) The New York Convention and Model Law
on applicable law to arbitration agreement

The New York Convention and the Model
Law both rest on the principle of separability of
the arbitration agreement and thus recognize the
possibility of different applicable law to it.?" Article
Il of the Convention sets the formal validity of the
arbitration agreement.?? It obliges the contract-
ing states to recognize the arbitration agreement

the Netherlands p. 128.

19 Ibid.

20 Bermann G. A., 2017. Recognition and Enforcement of For-
eign Arbitral Awards: The Interpretation and Application of
the New York Convention by National Courts, in: Bermann
G.A., (ed). Recognition and Enforcement of Foreign Arbitral
Awards: The Interpretation and Application of the New York
Convention by National Courts. Springer International Pub-
lishing, New York p. 25.

21 Born G. B., 2014. The Law Governing International Arbitra-
tion Agreements: An International Perspective. Singapore
Academy of Law Journal, 26, p. 819.

22 Kaufmann-Kohler G., Rigozzi A., 2015. International Arbi-
tration: Law and Practice in Switzerland. Oxford University
Press, Oxford paragraph 8.254-8.255.

in writing and in case of seizing the court with
a matter that is subject to arbitration, the court
should refer parties to the arbitration, unless the
arbitration agreement is null and void, inopera-
tive or incapable to be performed.?® It is argued
that although this Article does not mention the
choice of law rule, it sets the validity principles
of the arbitration agreement, which implies the
substantive different legal regime to the inter-
national arbitration agreements.?*Choice of law
and a way to determine the substantive validity
of the arbitration agreement is mentioned in Ar-
ticle V.1.a on grounds for refusal of recognition
and enforcement of the awards.?® Article V.1.a
provides that recognition and enforcement of the
award may be refused if the arbitration agree-
ment is not valid under the law to which the par-
ties have subjected it or failing any indication
thereon, under the law of the country where the
award was made. So, the New York Convention

The priority to the parties’ choice of the ap-
plicable law to the arbitration agreement and
after that, if the parties failed to identify the ap-
plicable law — the law of the place where the arbi-
tral award is rendered.?® While there is a debate
whether the national court is still authorized to
apply its domestic law to the substantive valid-
ity of the arbitration agreement, this article sup-
ports the position that when the recognition and
enforcement is sought the national court should
apply the choice of law rule mentioned in Article
V.1.a for the substantive validity of the arbitration
agreement- either law that is chosen by the par-
ties or in case of absence, the law of the place
where the award is rendered. As for the formal
validity of the arbitration agreement, case law
proved that Article Il of the New York Conven-
tion still plays a role in the enforcement stage.?

23 The New York Convention, Article Il, subparagraph 3.

24 Born G. B., 2014. p. 819.

25 Kaufmann-Kohler G., Rigozzi A., 2015. paragraph 8.258.

26 Berg A. J. V. B., 1981. The New York Arbitration Convention
of 1958. Kluwer Law and Taxation Publishers, The Hague p.
282.

27 There is a debate if the national courts are authorized to
apply Article Il with Article V.1.a of the New York Conven-
tion, which set the formal requirement for validity of the
arbitration agreement. There is a case from the Italian ju-
risprudence, which stated that Article Il is applicable only
when a national court needs to recognize the valid arbitra-

30bhoba gomMmaody



Y
o

#8, ©939309%0, 2017

30bhobg gom®maddy

This approach is justified since it gives the pri-
ority to the parties’ choice and establishes pro-
enforcement approach. If the arbitration agree-
ment is valid under the law, which is chosen by
the parties, there is no real value not to recog-
nize such awards in other jurisdictions under
the New York Convention, which itself gives a
priority to the parties and establishes autonomy
of the arbitration agreement. Similarly, Article 8
and Article 36.1(a)(i) of the Model Law is reflec-
tion of Article Il and Article V.1.a of the New York
Convention respectively. Thus, when the sub-
stantive validity of the arbitration agreement is
in question, the Supreme Court first needs to
determine the applicable law to the arbitration
agreement and then assess whether the agree-
ment is valid or not.

b) The ways to determine the applicable law
to arbitration agreement

The New York Convention and the Model law
refer that the arbitration agreement can be sub-
ject to the different legal regime; however it does
not say how to determine it. There are number of
ways to determine the applicable law to arbitra-
tion agreement developed by the scholars and
the case law.?® Most notable ones relate to the
governing law to the main agreement as appli-
cable to arbitration agreement and the law of the
seat as applicable to arbitration agreement.?®

Talking about the applicable law to the arbi-
tration agreement is impossible without Sulamer-
ica case.® In that case the judge employed
three-step enquiry to determine the applicable
law: (i) if the parties expressly specified it in the
agreement; (ii) in case of absence of the express
choice of law, the parties still impliedly agreed on
applicable law and (iii) if there is neither express
nor implied choice of law, a court should employ

tion agreement. But, when the court is asked to enforce
the foreign arbitral award, they shall only take into account
Article V.1.a of the New York Convention, which set forth
choice of law rule and the ground for refusal to recogni-
tion and enforcement of arbitral award. See Berg A.J. V. B.,

1981. p. 286.
28 Born G., 2014. p. 826.
29 Ibid.
30 Sulamerica CIA Nacional de Seguros SA and others v. Enesa

Engenharia SA and others [2012] EWCA Civ 638.

the closest and most real connection test.*'The
court stated that if the parties choose the govern-
ing law to the substantive contract, this would be
strong indication that it is implied applicable law
to the arbitration agreement since the parties as
the reasonable prudent persons want to subject
both agreements to same system of laws.*?So,
the court made the assumption that both main
and the arbitration agreement will be subject
to same substantive law unless parties choose
specific governing law to the arbitration agree-
ment. Applying this test, the court found that the
law of the seat of arbitration was governing law
to the arbitration agreement.**This test was ac-
cepted some of the subsequent cases as well.**

Different line of reasoning on implied choice
of law to the arbitration agreement was devel-
oped by the Singapore High Court.**The court
did not agree on the argument that reasonable
prudent persons would subject main and arbi-
tration agreement to same system of laws.*It
was stated that when commercial relationships
break down and parties descent into the realm
of dispute resolution, the parties’ desire for neu-
trality comes to a fore.®” Substantive governing
law will be superseded by the neutral law, which
will be the law of the seat of the arbitration.®
Then, the court emphasized the importance of
the seat, which is the legal connection to the ar-
bitration rather than mere physical location of the
proceedings.®**Thus, the Singapore High Court
deemed law of the seat as the implied choice

31 Drlickova K., 2013. The Law Applicable to Arbitration
Agreements — “Lex Arbitri” or “Lex Causae” of the Princi-
ple Contract?, in: Belohlavek A. J., Cerny F., Rozehnalova
N., (eds). Czech & Central European Yearbook of Arbitra-
tion. Juris Publishing, Huntington p. 75.

32  Ibid. p. 76.

33 Ormsby H., 2014. Governing Law of the Arbitration Agree-
ment: Importance of Sulamerica Case Reaffirmed where
Choice of Seat was agreed without Actual Authority. Kluwer
Arbitration Blog. Accessed 15 October 2017.

34 The same test can be found in Asranovia Ltd & Ors v. Cruz
City 1 Mauritius Holdings [2012] EWHC 3702 and Habas Si-
nai Ve Tibbi Gazlar Istihsal Endustrisi AS v. VSC Steel Com-
pany Ltd [2013] EWHC 4071.

35 FirstLink Investments Corp Ltd v GT Payment Pte Ltd and
others [2014] SGHCR 12.

36 Ibid. paragraph 13.

37 Ibid.
38 Ibid. paragraph 14.
39 Ibid.
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instead of substantive governing law as elabo-
rated by the English court in Sulamerica case.*°
Although there might be the different perspec-
tive on how to determine the applicable law to
the arbitration agreement and what is the implied
choice of law, one thing is clear — the parties are
reasonable enough to somehow subject their ar-
bitration agreement to the applicable law — either
by express choice or by implied which most likely
would be the place of the arbitration.

c) The Supreme Court’s failure to identify the
applicable law

Irrespective of one’s preference to employ a
way to determine the applicable law to the arbi-
tration agreement, one thing is clear that the Su-
preme Court should have analyzed what was the
applicable law. Issue in the case was whether the
parties validly agreed on the arbitration agree-
ment — i.e. whether the arbitration agreement
was substantively valid. The Supreme Court
should have started analysis from the scope of
Article V.1.a of the New York Convention and
determine the applicable law for the substantive
validity. The respondent was referring that this
arbitration agreement was valid under English
law, which was the governing law. However, one
cannot find one sentence on this argument in the
judgment. As it was provided in the article, the
clause was referring to English legislation as ap-
plicable law. This reference would be most likely
qualified as substantive governing law to the
main agreement rather applicable law to the ar-
bitration. As much as the parties did not have any
express choice of law to the arbitration agree-
ment, the Supreme Court should have analyzed
what would be the implied choice of law to the
arbitration agreement. Even though whether this
type of arbitration clause is valid under English
legislation is beyond the scope of this article, the
Supreme Court at least should have provided
why it did not employ the choice of law rule pre-
scribed in Article V.1.a.

40 LeeS., 2014. Case Update: Seat of Arbitration and Implied
Choice of Governing Law of Arbitration Agreement. Sin-
gapore International Arbitration Blog. Accessed 15 Octo-
ber 2017.

2. The Law allows ad hoc

arbitration

The article argues that even if the Supreme
Court did not identify the applicable law to the
arbitration agreement, it still failed to apply cor-
rect test for validity of arbitration agreement
under the Law. The Supreme Court in its 2011
Judgment impliedly excluded ad hoc arbitration
clause from the scope of the Law when they
stated that “all controversies shall be resolved by
arbitration consisting of one arbitrator” was not
valid arbitration clause. Similar approach was
employed in the 2016 Judgment. In response
to that, the article submits that firstly, the Law
does not prescribe the requirement of the explicit
choice of the arbitral institution in the arbitration
clause and secondly, general agreement to sub-
mit the disputes to the arbitration means that the
parties agreed on ad hoc arbitration mechanism
and such clause is neither pathological nor in-
valid contrary to the Supreme Court’s consistent
although is erroneous position.

a) Validity requirements under the Law

The definition of the arbitration agreement
can be found in Article 8.1 of the Law, which is
the incorporation of Article 7.1 of the Model Law.
Article refers that “arbitration agreement” is an
agreement by the parties to submit to arbitration
all or certain disputes which have arisen or which
may arise between them in respect of a defined
legal relationship, whether contractual or not.”
Thus, the substantive validity criteria of the ar-
bitration agreement consist of the binding com-
mitment of the parties to refer the dispute to the
arbitration, consent of the parties and the defined
legal relationship as subject matter of the arbitra-
tion clause.*?In addition the subject matter of the
dispute should be arbitrable.** As for the formal
validity, the Law prescribes writing requirement
for the arbitration agreement.*The Law does not
set forth any obligation to expressly identify the

41 The Law of Georgia on Arbitration, Article 8, subpara-
graph 1.

42 UNCITRAL 2012 Digest of Case Law on the Model Law on
International Commercial Arbitration, pp. 26-27.

43 Ibid. p. 40.

44 Ibid. p. 25.
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arbitral institution or employ the word “ad hoc”.
In addition, there is no requirement to specify in-
formation such as the place of arbitration, num-
ber of arbitrators, language or applicable law.*
Such information is not mandatory and it can be
determined by the tribunal or the institution itself
when the tribunal will be constituted.*® In case
of ad hoc arbitration, when the parties refuse to
appoint the arbitrators to jeopardize the process,
the court is the competent to appoint and con-
stitute the tribunal.*” Unfortunately, the Supreme
Court constantly repeats that the parties are re-
quired to put the specific arbitration institution in
the clause and by saying that, they excluding the
possibility of ad hoc arbitration, which is perfectly
allowed under the Law and the Model Law. There
is a whole provision in the Law, which gives the
power to the court to appoint the tribunal or de-
cides the challenges on the conflict of interests
with the arbitrators.*®

The problems, which may arise from the va-
lidity of arbitration agreement are usually con-
nected to the interpretation of the binding com-
mitment of the parties, when they choose both
arbitration and the court or when there is the
asymmetrical arbitration clause, giving option to
either parties for arbitration or the court or issue
might be the multi-step arbitration clause, which
requires parties to undertake consultations or
the mediation before the arbitration.*® However,
there is no Model Law country, which requires
express choice of arbitral institution in their arbi-
tration clause or agreement for the substantive
validity. It should be stressed that the Supreme
Court did not really base its reasoning on any
legal ground. Rather it was referring to the past
practice as the justification of its argument, which
is simply wrong. The Supreme Court clearly

45  Ibid. p.28.

46 Houtte H., 1989. Conduct of Arbitral Proceedings, in: Sarce-
vic P, (ed). Essays on International Commercial Arbitration.
Graham Trotman & Martinus Nijhoff, London p. 116.

47 Redfern A., Hunter M., Blackaby N., Partasides C., 2004. Law
and Practice of International Commercial Arbitration. Sweet
& Maxwell, London paragraph. 4-24.

48 The Law of Georgia on Arbitration, Article 11 on the appoint-
ment of the arbitrators and the Law of Georgia on Arbitra-
tion, Article 13 on the challenges of the arbitrators.

49 UNCITRAL 2012 Digest, p. 27.

made up this requirement out of nothing and the
approach should be changed because it implied-
ly excludes the possibility of ad hoc arbitration.

b) General agreement on arbitration means
ad hoc arbitration

As it was mentioned the Supreme Court in
the 2011 Judgment deemed invalid arbitration
clause, which stated that the dispute should be
resolved by the commercial arbitration with one
arbitrator. In the 2016 Judgment the Supreme
Court somehow stated that if the parties’ want-
ed ad hoc arbitration, they should have explic-
ity mentioned words “ad hoc” in their arbitra-
tion clause. However, this is not correct. The
Supreme Court treats the clauses referring to
arbitration without any specific arbitral institu-
tion or mentioning word “ad hoc” as the patho-
logical arbitration clauses. In fact, such clause is
merely the agreement on ad hoc arbitration and
there is nothing pathological about it. Common
features of the pathological clauses include non-
existent arbitration institution or when the name
of the institution is not correct, for instance ref-
erences to “the official Chamber of Commerce
in Paris, France” and “a Commission of arbitra-
tion of French Chamber of Commerce, Paris” or
similar clauses were upheld as valid arbitration
clauses by the International Chamber of Com-
merce (ICC) even though the reference was not
correct.5® Pathological clause includes when the
appointing authority refuses to act and appoints
the members of the tribunal.5'General trend is
that pathological clause is invalid if the pathology
cannot be cured.

However, there is a completely different situ-
ation when the arbitration clause simply says that
the dispute will be resolved by the private arbitra-
tion. This type of clause is valid under the Law — it
conforms to substantive validity requirements. It
clearly expresses the binding commitment of the
parties to refer any controversies between the
parties to the arbitration, which itself will be ad
hoc arbitration. The UNCITRAL Model Arbitra-

50 Lee S., 2013. Pathological Arbitration Clauses. Singapore In-
ternational Arbitration Group. Accessed 15 October 2017.
51 Ibid.
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tion Rules have model arbitration clause, which
specifies that “Any dispute, controversy or claim
arising out of or relating to this contract, or the
breach, termination or invalidity thereof, shall be
settled by arbitration in accordance with the UN-
CITRAL Arbitration Rules.”? Difference between
this clause and the clause, which was deemed
invalid in the 2011 Judgment, is reference to UN-
CITRAL Arbitration Rules and this reference is
not mandatory for the validity of the arbitration
agreement. In practice no one really says words
“ad hoc” in their arbitration agreement. When the
parties do not specify the arbitral institution and
the agreement simply says that dispute shall be
resolved by arbitration, such clause indeed is ad
hoc arbitration clause.

c) The Supreme Court’s failure to apply rel-
evant validity requirements

In the 2016 Judgment the Supreme Court
deemed invalid the arbitration clause, which
stated that the dispute should be resolved in ac-
cordance with the English legislation, place of
jurisdiction — London. The title of the provision
referred to “Arbitration.” This clause may or may
not be invalid but not because what the Supreme
Court stated. The Supreme Court said that this
clause is invalid because it did not refer to any
specific institution or it failed to explicitly stated
words “ad hoc.” This is not correct. As it was
mentioned there are no such requirements in
the Law. There is more obvious case in the 2011
Judgment, where the Supreme Court did not rec-
ognize the clause, which stated the controversies
should be resolved by arbitration. The Supreme
Court’s argument that this type of clause gives
jurisdiction more than one arbitral institutions is
wrong. In reality it does not really give jurisdiction
to any arbitral institutions. Rather it is ad hoc ar-
bitration clause, which excludes the jurisdiction
of the national courts. The Supreme Court failed
to identify it.

52 UNCITRAL Arbitration Rules, Annex.

Conclusion

The New York Convention was adopted to
have the same approach on the enforcement
procedure in different jurisdictions. It needs to
be stressed that the New York Convention’s idea
is the enforcement of the foreign arbitral awards
and not the refusal to the recognition and en-
forcement. The grounds, which are listed in Ar-
ticle V, are exceptions and it shall be applied with
cautious and pro-enforcement basis. Invalidity
of the arbitration agreement should be accepted
only in the manifest cases.

The Supreme Court came up with the require-
ment for the validity of the arbitration agreement,
which does not really come from any legal pro-
vision in the Law or the New York Convention.
The Supreme Court seems to employ the legal
test, which narrows the scope of the Model Law
by implicitly excluding ad hoc arbitration clauses.
When the Supreme Court is faced to decide on
the enforcement of the foreign arbitral award,
they need to identify what is the applicable law
to the arbitration agreement. By doing that the
Supreme Court will respect the provisions of the
New York Convention and autonomy of the arbi-
tration agreement. Secondly, the Supreme Court
needs to abandon the approach by which it is
required to have a specific reference to the arbi-
tration institution. Substantive and formal validity
of the arbitration agreement, which is prescribed
in the Law, does not contain such requirement.

Resume

The cornerstone of the international commer-
cial arbitration is an agreement, by which the par-
ties undertake to submit the disputes to an insti-
tutional or ad hoc arbitral tribunal. The arbitration
agreement is the first step for formation of the ar-
bitral tribunal and rendering the arbitral award. The
validity of the arbitration agreement also plays a
pivotal role during the enforcement stage in differ-
ent jurisdictions. Article V.1.a of the New York Con-
vention 1958 on the Recognition and Enforcement
of Foreign Arbitral Awards (the New York Conven-
tion) provides the possibility to refuse recognition
and enforcement of the foreign arbitral award if “the
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parties to the agreement referred to in article 1l were, under the law appli-
cable to them, under some incapacity, or the said agreement is not valid
under the law to which the parties have subjected it or, failing any indica-
tion thereon, under the law of the country where the award was made.”
The Supreme Court of Georgia (the Supreme Court) has established the
practice by which the substantive validity of the arbitration agreement
depends on the specific reference to the arbitration institution. That ap-
proach does not correspond to any legal provision in the Law of Georgia
on Arbitration (the Law) and the New York Convention. The present article
provides critical analysis of recent judgment of the Supreme Court and
explains the right approach for determining the substantive validity of the

arbitration agreement under the New York Convention.
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LOYOMOTMEOLM  ZMIGOEOYMO  dMdODHGOFOL J303yMmbaL
BoM3MOagoL dgmobbdgdy, GM®MIMOL dobgzomoE dboMygoo
0m9096 30MEOYdYMAdOL Fom TMmEOL BOOAMIMO0MMO O30
30obLEI6 0bLAHOMIBOYE o6 ad hoc LOOMdOHGOFM HE0OYOOMU.
LOOGdOHGVFM TgmObbAYod dMOL HGOdYOOMOL Tggabobo @O
LOOGOOHBOIM  OOBY39HOMYo0L  TomYooL 3oM3zgmmo  bo-
0050. LOOGVOHGOFM TgMOBbIgdOL BOFZOMMOd  VIBIM3Z9
0603369 M™m300 GHMML dLGYMHOL LLb3OEOLLZO YO OLEOOGE00T0
LOOGMBOHGVFM  FOEOBY39IHOMId0L SMOLEYMYOOL OO™ML. Ji-
bm  d39460L  LOOGOOHGVIM  FOoEOBY39HOMadgdaL  (36MdOLO
@O o0mbGOYMadolL Jgbobgd Boy om®zoL 1958 BmoL 3M6-
3963000  V.1.099bamo  gobLodM3MHO3L, M3  LOOGdOHEGOFIM
30006Y39h0mgooL dSOLGOYMIOODdg OO0 EOLOTZ9000 MY ,39-2
dgbmdo domomyoymo Jgmobbdgoolb dboMmggdo, dom 8030OHM
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RESUME

Historical law research is one of the key directions of European law
science. The history of justice keeps its actuality alive.

History of law belongs to cultural sciences. It will examine the cul-
tural processes of reception of law. The history of law is a history of law
reception. The history of justice is not just “history of law”. It is a history
of comparative law.

The history of law is interdisciplinary. Its subdivisions will study the
history of origin and development of separate fields of law. Most of the
inspired research areas are the history of private law and constitution.

The history of law has great practical significance with cognition.
Law history data is used in modern law-making activity.

The history of law is the search for justice. From this point of view,
the history of the law is argumentative for the legislature. The existence
of the old norms or the old legal institutions in modern reality or es-
tablishing them in the future, in it, prescribes the law of argumentative
nature. The history of law is often a source of legitimacy for legislative
work.

The History of Law has an argumentative weigh for the interpreter
of law. Without historical interpretation it is impossible to explain the
number of norms of law (subjective interpretation).

Without knowledge of the history of law, it is impossible to under-
stand the essence of modern legal institutions and principles. Conse-
quently, there is a close connection between law history and modern
justice.
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Knowledge in law history is achieved by com-
bination of different fields. Unilaterally, only the
national orientation of the historical legal system
does not bring results.

It is desirable, to introduce independent dis-
cipline in the higher educational institutions of

Georgia: “History of Constitution”. Historical
knowledge is an important way to study and in-
terpret the norms of the constitution. Constitu-
tional History has the same fundamental value
for the constitutional law as Roman law is impor-
tant for modern private law.
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1921 66.), oxdocmobo, 3. 195.
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©oL3d Logombo JMGOMIYGHO HOOLOL Obo-
BMOY©®H9d0L MOMOODY. 306 O3 3OHMOMIIOL
doydmabo  6odGOM30N, GMIgmoE  3O3M-
939460 79Mbomado ,LOdFMMO LOFOO MO
1928 Bgmb. 03HM®3O HOIMOYOMMNdd OMo-
Jmbgdo®ogo B0oboL 3Mm3396LOMYdOL ydodo-
®OILO EIOYMMYd900, GMIMIOLOE JBYT-
6900, BOJHMOD030@, OOOJMBmOMN030 BOOBOL
060BMOY®Yo0L FgLObYd 087030 BFOMOOMO
®00@ab0dg Johmymo  IMBMIOHOB0IYIO
3309390." 39L0dO30LOE, FIMGOMYMHO H0ObOL
BIMOO0 FOMGO30M 0BOBMOYHYO0L d3H MG 0L
0096 8903303909m0  3MbLAHG®IYJE00 OE-
Boemo @MmaLbYE 0mgddggoL.

03hm®3d  LHOoDHooL  3MHYOIdYMOT039
o0mbodbo, Mm3  0bhgdgbo  BMGOMY-
Mo 50060L  OBODdMOYMHOOL  3EHIMOMYT0L
00006 06 (3b®goo, mydEoe ddGOmO
LL3OEOLLZOMOOE VTIOMVOY. dobaLODHMZMY,
OmMI  0OOIMBdM030  BOOBOL  BWIYMOWO
3™3390LOE00  LOOFMMO  LOFOGHOMMOLMZOL
6bMO, 803G gL OG FOIMMObO3L
LbgoazoMmo 3MHOgHogoL TgdmmadoboE, oY
©O0(H3o3O, M3 JdmMomydo Hoobo oM
1960 @OMMGL OPYBOBMOYMgdgma. LHOHOOL
900600,  @OOLOOdYOIML  VEOJMBYOT0Z0
900600 Q@IMOO GOOI0m  ObOdDMOIYFHY-
00L BgLoL FgaMMYdOL VIYFOMGOMMOL, O3
03hM®Id EOOWYJIbo J9d®aa 30MHxamMgogodL:
0) AMmGOMYMo Boobo 8603369¢MmM3060 ©O
LOYIOOOMYO™M  BOOBOY; 0) LOTOGOIMOL
BY6J(3E00d, @o0E30L 306 Mm36900L  JOMHY-
GH0OMIYMH0 @O OHOFOHIB0OMIYGOH0 LOZIMYJ00;
3) 500b0oL V6OdMOYGOOL 3M33g6LOEF0IYMO
boboomo 0g3L; ©) 93dm3ymmo  J39yb9o0L
LOFOOMOMO 03BMOL TMEOMYGO BOOLOL
060DMOMgoaL BgLL; g) LOLOIdGOMHMMMYOTO
7000  ©OOANbmb  AMGoMmyMo  BovbolL
060dMOYMYo0L 36obhac0ydgdo. dgLo-
00000V, O3HMMId JadBOE ONLObY LOdo
LO3306dm LOZoMmbObL OEEY0o: 1) I OMmMycdo
B0060L MBHMMmaoygdo d369d0L FOMO339-

16 ob.  Boggedgoemo 3., 2003,  3olybolbdggdcmmds
8:060@360 Boobobongol, mdomolo; commmbody .,
2010. 3cmérocmytro Basbal 96538moyeagds (Locemghmerm

obg®hopes),  mdoemobo;  dotododg 6., 2012
dorGomE0 Boobo o Bobo 96B3onégdel 3Gmdamngds,
odaemobo.

30; 2) dmaoo@, BoobolL My306MHoE00LY
@O PIYOMMEO IMGOHOMIMH0  H0oboL  ©BOD-
MOMoo0L Lomwydamolb dgbBogmo; 3) OMo-
Jmbgd®030 B0OBOL BWIMOO VBODBMOYMYOOL
3606330300 F93mMMYo0L 30BOBIgEMBOM™MAOL
©@oLOOYMY0L."

3. aMmHIMIM0O B0I6OL

MeOMEMaNIm0O 6I6Jd0L

©u@a33J69

bhoHooL dodomoo 0oL 08603309-
mMmO0do OMBIY6900 TmombmzL, Iy3o-
39malb  ymamobo, Hgdmom  I™mE93mo
0M3yd96hgooL 3oobomobgdoL. oboByoLdo
a3hogmm GEbomodgd dmGomydo H00b60
©O730MH0L3OMO MO FOHYMoOMmMYG  BOOLU,
MmMm303Ycm o dbLEY OMOJMbadMoz0 BOObOL
LOFOOOIMYdE030 096900. 30M39m Mogdo,
03hM®3d bodaoLdom VMWbOIBO, BMI JOHY-
®oomymHo  Boobo  Jgodmgdd @OagL
OHMmam®dE Jmbgoobmazolb 365000 doygbgdabL
@O™ML, 0Ly 00 Jgdmbzgzodo, GMEO BoObo
d90dmadd  JgBOLEIL @WIWMOEO GMGOIom
LOIMJomOgm dGYBb30L BaLydoL dobgEaz00m.

mY3Ee 04939  ©@OodyLAHo, GmI  Boobo,
OMIGMOE BIMOEO BMOI0m  TJ90dmado
30AM039L, Yyma3amm3oL  3ohgB0omyd

boLOOML VOHOMYOL, BoybygozoE 030LY, MY
O ®m30090900m bOLOOMEYOd bYHENYMBOMO
LO39MY. 39LOOVANLO, 0MHogmbyocogo
LO3gmMOL FgeMobgzod Fgodmgdd dodmobzomb
domagdoomydHo  Hoobo @O  dodogdom,
Jmby06m030 LOZIMOLM30L 36900L doygbgdom
d90dmgdd ©OagL 0MOddDHM0OMmMIMo
boLoomOL  B0obo. TOZgOIMOMOE, LOJF0OO
6M9q0d0  30MoL 303G OBLYOYIMO
oMb (3Mgoho) BnbEo dmGomydo Lo-
39090, MmJ93o 90bo bygemym®d 03 30MHobo
O dobo  Jmbogdmozn  BOaMIOGIMO0L
dgbobgd obgmo 3P bdgooL FO3MEIMIdOm,
HMIMHO0E LOBMFOMYOOT0 BEMOOL FgoM-
493L @O ©O7Y306mao3L, 06393L JMBaOM030
900600  BO®AMIMOOL.  BYIMOMB0TLHMOL
30m30maLbB0bgdom, O3HMMAS LOTOOHOIO-

17 ob. 6Bb0@odg 8‘4’" 1928. 8:060@360 E’)oosob
060B8oyeg0e, Jnébomo ,Lodgmms LoBatomomma”, Ne4,
a3- 79-82.
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dobgoem 60800

0060 ©OOLZZBY, MMI H0OboL FMEGOMIYMHO
boLooMO  EOTMZOEIOIMOS OGO  bymym-
gomo LO3ZgMOL M30LYOODY, OMOTgE 030DY,
09 ®HOOabO Jgodmado LOZgmoL FgemobzolL
300930 JmbgoM0300 FgBOLEIL O BYMOE
933030mMabh3do  3oAmoEgLb  oL. V3OLMOG,
MHEboMoOd)3 OOEOLAHIYMHO, H™MI bdod T93-
mbgg30d0  Boobo  FJgodmgdd  OHOMHOOIL
OHOMam®E 30HIG00MIYM, 0Ly dIMOJMbgdMH03
boLooML, MY33O gL o0& ZyOLLIMOL Fom
03039mMd0L. o dM0odMYdd FbMmMMEO dOMO
300ma63930  30MYxAmYdgd0L 03039Mdo. "
00900, FOOMOMNY, AMOHOMIGOO B00bo
d90dmgoo aymbL 0O FbMmMMMEO dMOJMBYO-
030, 060390  JmbodMogo LO3gmMOL
bgmymxoL 399303, 303MO3 oL OG dMO(303L
Jmbgodmog 9gmgdgbhL @O 0oL B30bEo
30d03760 06 BLOJ0ZIM0 HO6E30." ©TOLMOO,
©oLOBYOLAOEVIFOOTOTMOOMYHTOH0O6TO
d90dmgod @OMoL 3oM339mo  dmbog39-
®0oL 39098 d90d0bmML JMBH0H030 boboomo.
0000LOEVIY, BOOBOL d96950L OLOAbO®
30600 g3oboLOBMZIOML, FMY3M3500 MY OGO
B0obob  J99aL JMmBgdMh030, @WIMOEO
933030mM9b6h0.2° 030hH™M3OEVY, MM Obgmm-
009M039m O gOOBRYMm  LETOOMOMT0
SmGOOMIYM B0obL 3mobLY60gdab, GHMaMG3
93MbmMB03mH0 M30mMLOBGOLOM FOYOMIOE
B006L, G®IgmLOE 063930 OOHORIMOEO
0609 9LYOOL bgemymxzo.?!

0939 03HMMIO 3obobomod Mo ,LO30GOHOOM
80060" O ,MOOMIYMH0 B0O60*, Fom FMmGOL

18 6Bboq>od3 66., 1928. 30060@360 Boobols
0608oneg0o, gn&bomo ,Lodgmms boBatomomma”, Ne4,
a3- 80.

19 dorGoemEo Boobol dgbobgd ob3. ob. Benaukuhb C.,
1911. Bo3melyeHWe MOPaAJbHOMO (HEMMYLIECTBEHHOIO)
Bpesa, B ExkeHeZenbHOM topuamyeckom rasete «Mpaso»,
BOCKpeceHbe 24 uionsa, Ne29, 1620-1627; 3eiiy, A., 1927.
Bo3meleHe MOpasbHOro Bpeaa Mo COBETCKOMY Mpasy,
B JKypHane «ExkeHeneNbHUK COBETCKOW tocTULMM», Ned7,
c1p.1465; obggg, ob. Hiitte F./ Helborn M., 2005. Schul-
drecht Allgemeiner Teil, 3. Aufl., Grasberg bei Bremsen, Ver-
lag Rolf Schmidt GmbH, S. 342.

20 ob. bobodg ., 1978. améo@néo B0obal 36096@330
bodmgoemogem  LoBotmoendo,  gn&bomo  ,Loddmond
bodotrmoema®, Ne2, g3. 45.

21 OcakBe K., 2009. AHatomua MoOpasbHOro Bpeja:
Knaccuueckas WHTepnpeTauusa MoOpasbHOrO Bpeda B
aHrno-aMepuKaHcKoM npase, «XypHan 3apybexHoro
3aKOHOAATENbCTBA WM CPABHWUTE/NILHOMO MPABOBEAEHUAY,
Ne3, ctp. 26.

306Lb303900, 030 OYHLAVGV oL FMGOMYEOHO
800600 MBHMEMZ0YM0 dY6900L oM 3393030.
d0Lo mgdom, LO3OGOOMO HOV6O, HMIYGMOE3
00030 306H™M36900L 30606HM9MMOOL
06 LbyymUL, 3oaMOd THodmMadd ABWIYMOOO
BOOI00 JgROLEOYL. HVOE T99bgdd FMGOMYE®
%0060, 30LI0 AMOODHGYOO H0OBO, OMIHMLOG
BVIMOOO  933030Mbh0 06  BMY3™MZYoo,
Mmoo 0L Jmbgdolb bgmymxyom EOOA9L.
LO3OGMOEOM  LOZIMYdNd  FIBAOMHEN MO
O @0dO3IH0 FMMOOLEMOS. FOOMOMOY,
0L0B0O V3GHOMMO JMBYOd OGO OO WIYMOWOO
ROM®I0m JgxiaoLYod 396 bEYod, MPYIEO, OY
0omo Jgmobgom @Oad dOhmAnL HbodmobL
dmL3MOY b6 F93(30MYod, d3dL Fgodmgdo
0m3y3gb 03 F90mboOgmOL  JHAMIMdY,
6HMIgmbOE 306Ho IOHMI0MO FMZOMIMdOL
d9LMHYMgd0LOL F0OMYOEO. VT0HM3 gL BOOBO
30hgmoomycm  bobLoomb 3g0dgbL. doa™Mod
o3 96O dPLHO FOMYTOH0ZYIH0 LOLEMG oM
04mbL  godmobao®Mndgdgmo  EO3OMIYMO
d90mLbOZMOL OOMEIBMBY, gL 3063 396
3903L0L EOZOMRYM™M  FOBIGOMYENMOOL.
LBMGgEO 0L, GOE dOHIMOOMYG  BOOBL
0Maadohgoo, ®HYoO  d3mY3LYdIMO  EO
3o60bomadd FMGHOMIYG B00b6OE. TJgLoodd0-
LOE, LO3LYOGOm LOIOOMMOO60O O3HMMOL
©OL33H60 000D, MM IMGOOMIMH0 HOVBO OGHOL
06O 3amAothgmdalb BbgmdMagzn Jgxobgodo,
0Modg  0EO3NdbaL LYMOgcmHo LOIYIGH ML
0096 GoMmMyYMHOE® JObEomo O IBROM
0900 9(H3036979cmM0B0060,3000M9JMB90M030
90060.22 gb YOYMYd900 d0LOLO 30YE ML
0mdogo LOdMmGomogm 3moadLdo, 39MJIm,
LOJOOM3gMML  LOIMIPoModm  3MmYJLOL
(398amado — LLZ) 408-g9 dgbamobL dobgE30m,
©OBOMOMgoYML 309hbEo Jmbgd®030
800600 FMMbM360L JBMYdY, bmmm, LLS-
0L 413-9 33bMoL MOBOLBOE, OMOJMbydGH030
B0060L 060DdMOPMHYo0L dmmbmaboly
JBRYdo. ©OLOBYOLANZ) YOO VMNbOTBMVU,
OMI  O0O30060L  FOBAGM9EMMdS LGP
R0BOZIO0 ©O BLOJOZYIMO 39MOMODMIMOOL
0am3dMmagmMdod, GMIMOL  bymym@omoy

22 63&)0@068 36., 1928. 30060@360 Boobols
0608oyeg0e, Jnébomo ,Lodgmms boBatomomma”, Ned,

a3- 80.
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0O300630390dMadO LOYM O IJTNOMMEOOMIMOO
©O30M3ML. M300 FOBIAGMHYMMOODY IR OO
O0LMMYHYOO B JOOO O FOL JggLOdOTOO
00 JBEYooL EOIMM393MO MO3393039000L
9mM30MmMgmoo.23 F063OMgMMmoOnlLy bgm-
yoxo  0gmoogmo  ggdgdhoo, OM3gmos
BoM3MIMOL  0gPoogem 39093900, dom
dom®mob  HooboL  VBOBMOYHYOOL  FMZOMYg-
™OoL.2* dBOLMVOD, 306MHM36900 JgOagod MO
LMoL @O  LbyymOLELL6, 3oOHM36900L
©O(330(3 MM3033M0® P6O FM0OBMHOIL
LbggmgdMH030 0 MO Mohlolhwhol
LARYO®MYOOL EOEZ0L. 03 Jgdmbgzgzodo FOb-
Glolohlululelel) bgmymxzobmzoL 3oLgbo
160 03mML 03 306GV, OMIMOL FMITIOY0O
00006HMYMOd  HMM®E LymaoL, oby Lbg-
Jmob  bgmymaxzobggb, ®oLOE  IM3Y3900
qgLbogdmmmaoydo HMo300, 63O ™MB0O O LLZY
J06OyOBomo 390930.%

00960, LAHOHOOTO bodaoLAYMOY
SMGOOMIOH0 H00boL IMOZOMIMOYHOMIYM0
boboomolL  ®O3EY603g  dL3gIMHo, GG,
HOMamO3 036007 Mm mohg®ohydodo
0m0b0odbo,  godmobohgod  0dodo, GOMI
dg0dmagdo ghmadd amodhadd Lbgo LObOL
0MMHOMIYOH0  B0obo  BOGIMIZOL.  OdMdOm,
09600073M0  M30MLOBGOLOM,  Y39moOdYy
9603369amma30600 0L, GM3 LHOHOVT0 Fo-
0m339m0mM0d IMGOmMYMo H00b0, MMaMMH3
09M0OIMO  30HIamM©00, MOEAaL OG-
Jmboo®ozo 90060 bbgoLo LO3gmOL
0MHOMIIMO O OMOFIOMMdMINgEH0 M-
J09900L 0GOLObOGMdOgM™M  BFYEOIYa00. ©d
393900, JOOOIMIYOH0 BOOBO 0gMH0OOYMO
900600 @O TJgo@OHMEO P303306HY00  LO-
00OHMOMEOMM3930L. dgLOdOTOLOE, OGOIM-
6906030 H0060 BOHIMOEaGoL BOJHMOH030
00600 3MB(E93HYOMIM Ob6H03MEOL.

23 ob. Rozgodgoeme 3., 2003. 3sLyboldggdcmmds Bm6ro-
Q)Uéo Booboborgol, mdoemobo, gg. 125-126.

24 CmupHoB B. T., 1957. T[paxpaHcKkasa OTBETCTBEHHOCTb
rocyfapCTBEHHbIX MPeAnpPUATUIA 33 NPULYMHEHWE YBeYA Uan
cmepTn paboTHuKam, Mocksa, cTp. 111.

25 ob. Schnellhammer K., 2014. Schuldrecht nach Anspruchs-
grundlagen, samt BGB Allgemeiner Teil, 9. Auflage, Heidel-
berg, Miinchen, Landsberg, Frechen, Hamburg, S. 706.

26 ob. Ocakse K., 2009. AHaToMMs MOpa/ibHOrO Bpeda:
Knaccuyeckas wuHTeprnpeTauua MOpanbHOro Bpefa B
aHrno-aMepuKaHcKoM npase, «XypHan 3apybexHoro
3aKOHOAQATENIbCTBA W CPABHUTENIbHOTO MPABOBEAEHUAN,

4. aMmaMImO B0060L

0609 C0IMABAOL BMaa0

LIBIMOIMIGMO30 LOBId3CMAG0O

@MmaL dmdgog 30b6mMbIAadMmmMdOT0
bodagoLbdymoo, M3 oy FObIGMHIMm-
o0L o6 LbgymoL EOHOOBYdOL  dmM3y3o
0909300 dGMM®MAoL  PyboGob  Bomm3g3o,
990300900 o6 303 IMmmMbmzbomgdgdolL
30dMHo, gL  goboL Jmboodmozo BoObOL
060DdMOYMgooL  LOoxyydzambL  (LLEZ-0L  408-
9 dgbmob dg9-2 bobBomo). dgLOdO3NLO,
300V, FOBIGMYMMOOL Yymzgmmo 3gemobgo
00mO30m39 0O BOGIMIMIL 9Mogmbgd©Hnz0
B0060L V6OBMOY®gO0L LO®Yyd3gmL. LOYDY
oLOY, M3  OMOIOHYEH0OMIMH0  B0ObO
9939009006900  0BODHMOYMYOOL, O FOb-
0OMYEMMOOL 30030  HoObo @O 0306
300m06300 LYMOgEO, BLOJoZIO0 HOBEIY,
9L B0bo30md9d0 30 3PFIMOBE0IYMHO® YOO
0MLYdMOEAL.  FgLOBOANLOE, dMEGOMYGO
90060 06 Y6 O 060BMOPYO L, MY JMBHOE030
00600L odM BOGHIMIMdom LM HobF3oL
0m3y30 $0636Hm9MmMoOnL 0amMavdg-
mo0L  gogodagbgdd  (BMAMY). FOOMOMOY,
39M3309m  JogmoooL dgLbodemgogmad dm-
34y39L  BOGOOmyGo, LIMOgMo  HOBF]Y,
003Mod oL OBODHMOYOHEYOd  FbMMME
3Obmbom  gomazomabBobgdym  Jgdmbizg-
39030. 00@900@, oMogmbgoMmogzo Hoobo
160 06ODHMOPOEOIL  FOBIGMYGENMOOLMZOL
309000 30ygbgdoL Fgoao® dO3mMB39 MO
LIMOgE0, BLOJOZIOO HOBEZ0L EOML (O
0O Jgmbgd®mogo BooboL godm LIMoghHo
Hob330L  LOWYJI3gMdY  FOBIGMHMMAOL
9mImobLOL). OWbadbgmo Bgbo dbY ™3 oM
306080GOH™ML, BoboomM3ay T9dmbgzgzodo
9L BM®TO FO3OEIMEIOMEO 6xdoLBNYEO
JmbgoMogo  3oMEYOYMIOo0L  EOMO3I30L
00006 m, HmIgmoiE  Lymogho  HObE30L
0909300  avdmoB393L  FOBAGMYEMMO0L
30306MgLgdoL, BOZOMOMOE, bOLYOMOOL
bgm393Hgmagdom 603oLGMO FOMOYOYMIO0L

399LOYMadMMO0L F9EI3O ©O 0.8., MO
©0733909m00.27  JgLoodvdoboE, oy Jm-

Ne3, ctp. 27-28, 34-35.
27 03039 8mbod6rg30l 3qlobgd ob. Lagotmggmmmb y3gboglo
bobedoerarememb bodmgoemogem  bagdgomo  doemogyol
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6oo®030  3OMEYOGYMYO0L  EOOOZIZOL
0m3yzo 306G M9MmmMd0L  bgemymmo, o3
390mb393030 16O ©OOa0bmL, OOad MY
06O 30MH39mMOO B0OBO FOOHOMLOBOBOOM-
9093™ ©o JoMwhN[WIY Jdgoooom,
HMIGMAOE dOdM06300 FOBIHMYMMOOL (O
06O Jmbgdal) Jgemobgo, 30600000, LEMMg
9L gaboL FMGOOMIYOH0 BOOBOL VBOBMOYHOOL
LOFOOOMYIM03 Lowyd3gmD.28

3000930  0M3a»dgbho 303800,
96hmo 3bMog, LOFOOMMOLEOBE30M &BJY6Y-
300L, PBOY639MYmL JMmbroMH030 O OMO-
Jmboo®mogo 0bhgMgLgdo, dgmby dbMos 3o,
B0060L  OBOBMOYMgOOL  3M339bLOEFOYMO
boLoomolb H3gbgdoL. o3bhm®o bodaoLbdom
003000m90@0, HM3 JMmbydMozo Boobolb Gg-
30MO300LLOWIYIZIIMOOOGOMO0GIHIDOD OG-
LY YO JMBHdY, 9. 0. LOdMMM™® VBaOM0d0 03
603m900LO, HMIMHYLOMOE OO0 MOZ0L
0mmbmzbomgdgoL 0300YymBomgol, 039
306H0LMm30L 08 bogmMgooL  ZYM3bOMYLO.
30(H9H0OMmMIYMH0 B0060L 0B6ODHMOYM9o0L
3000OHMMAYdd OGHOL OO MO30LMOZOE Jm-
690030, 06GVIgE 306HM3690030, 30HOLOMZ0L
bogmolb  3gm3bomadodo. 39Lod0d0LOE,
00mMLOZOMO BabHomo 909 0OMIYM0o
900600 060BMOY®YO0L EOEM®ML 0MHOL oMo
(00 06 60gma). 3OHIB0OMIYOH0d MY
0MOTOHgMoomydo  LOggmy @O  dB0obo,
LOFOOOOMId M3 mO30L0 BIYBJBEOO
d9oLOYMML, dJob PYoo  ©OoE3oL  30-
0 08 LOZYMHMO AWMMOGMMOOL dEIM-
306M9M0030, HMIMId0MOE 0O300bo Jabob
@O 09(H30390L  OEOT0OBIYH  dOB0gHIYOOUL.
030h™M3 O3HMMTO MMANZTYOOO ©OOL336V,
O®MI  LOFOOOXMOL PdodomoEabo O60T-
b6ymMadod, ©O0E30L doMHo JMmbgoMHogzo @©O
0MOJmbydMm030 LOZgMOL bymMmymRBOLEH.%°

2012 Bewob 20 006360l Nesb-1156-1176-2011 gocoo-
Bysatocngee.

28 bogotmggmmb nBgboglio boboBoGmemml bedmgoemagdm
bagdgmo 3oemogol 2015 Bemob 18 8oobol Nesb-1001-
962-2014 gocsbygghocgos.

29 ob. éeboqmda 66., 1928. 8(\060@360 Boobols
0608oneg0e, Jnébomo ,Lodgmms boBatomomma”, Ne4,
a3- 80-81.

5. damAMIMO B0060L VI IO

0609 C0IMABAOL 3MOBBO3NL

ddaM@®@Js0b 380%a6836MBNEMMBdY

©9 I3 M3IM0 J3396360b

d0®@aMada0

OmamdhE LHOHOOTo VMObdbd, IMMo-
MY O FOHYM0OMIYG0 B0O6OL HY3OGMOB0-
oL 07g3L 0EIBHYH0 LOXWYIZIMMO. FOTFMYMBIH
800600 M930MOE00L MG LOTJomyoolL: 1.
900600L30Y969003HOOLYOYMOBOJHMIG0Z0
0ama3omamdol  dmEagoe  (MaLbHOHIE0V);
2. 3obmomo H0oboL @WIMOO BOHGHIom
060DMOYMYod (3M33g6LOENY). FMGOMYGO
B0060L ®HaLHOHIE0O FOAMGOBLYMOY, 30-
600EOb HobEl3o, 9gOHMbym OOTNObOL d0g
30630MmO, 03mMmYIMaMmod 3oLo LIYMogho
03907mMgo0@Ob. ddohm3d ®HYOO ABWIYMOEO
060DMOMY00. 303 LEMGYE 030L gbgdo,
MY GO3IbOE 390dMgdd FMGOMIYGH0 B0ObOL
060DHMOPYM YOO BWIMOO MOBbOL goobrygzo-
69000.3° 30OHM3byMo  IBMYOgo0L OG-
mMYPMO bgemym@roLolL BOgMadOEOd IMLO-
MOELbIMO  EOOM3I3030Y 0OLYOYIO
0amM30GmHgMd0L dMOEN60, MY, FOFOMOMOQ,
0600 LOZFOGOLO LO3OLPbM 36MdYdOL FOTM-
93946900. 030h™M3 ©ag00 LEMGIO BIYMOWOO
060BdMOYMYo0L  Logombo, GM®IgmoOE o
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RESUME

Field of activity of this article’s author Grigol Rtskhiladze is diverse.
He was a lawyer, a literaray critic, and a scientist.

Analysis of Grigol Rtskhiladze’s scientific article has shown that
compensating non-material damage belongs to the category of seri-
ous problems. At the same time, it is determined that the nature of
damage can be determined according to how much cash equivalence
it will have.

The article revealed that the unsubstantial non-property damage
is not compensated. The same principle is actually laid out in Article
413, paragraph 1, in which it is stated that the moral damages shall be
compensated only in cases prescribed by the law by the reasonable
and equitable compensation. Thus, taking into consideration its speci-
ficity, legislator confined compensation for moral damages within the
teleological reduction, thus limiting the amount of cases compensating
non-harmful damage. Additionally, it has been determined that not all
the cases of health damage imply the compensation for non-material
damage. The non-property damage is compensated if (a) health dam-
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age was inflicted and (b) it resulted in emotional,
mental suffering (cumulative prerequisites).
Research showed that law should fulfil its
protective purpose to ensure material, as well
as non-material goods. This should the exact
purpose for introducing monetary compensa-
tion of non-property damage. Author presented
approaches of developed European countries to
justify this position. They recognize a principle of
compensation of moral damage and establishing
this European standard in Georgia would be ap-
propriate. Moreover, research showed that spe-
cific characteristics (the quality and character of
damage, material condition of both sides, weight

of the damage and other conditions) should be
taken into account while establishing amount of
moral compensation. Thus, it is of utmost impor-
tance to evaluate each case independently for
fulfilment of public responsibility functions, such
as compensation, prevention and satisfaction
functons, caused by non-property damage. Fur-
thermore, research showed that compensating
moral damage with monetary means would be
more effective for complete protection of a per-
son. In this sense, it is clear that development
of modern civilistics and judicial practice should
be thankful to postulates constructed by Grigol
Rtskhiladze about a century ago.
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1. 83bV30CM0

09003000  0BLAHOHIYGEOMBOMOBOEOOL  330MOOZZOM, OZo-
09007900 LRYOML BOGIMIVOBIOMAd0 O 3MOIJH03MLO 0Y-
®obLHYd0 MOBLAYO00D6, OM3 3gE0OE0OLMOD O3OZ3T0MYOYMO
Bdma09mH®m0 LOZOMbOL LOZOBMBIAdIM MBYBY FMBHLO03ndO
0bLEHOBHYHOL  LOIYMBROLMZOBO  FOBIVWOMYIOL  BOBOIOOMOVY.
0900300 doboLOdM3MYdd GMaMGE 3GMEYLO, Mo J93mbag-
30803 99LVAY, BgoHEGOMYGO 3000, Jo3oMmHgdd FbdMygdL, MomMm-
99™mabom30L BoLOMYO0 FOOBY39MH0L B0MBY3030." dMOOMmYOYIO
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bgemb dboGmHgmo Jm®aob 3m3Y6030300L, oMo Jgbodmadgmo
30bOOML FMOO39MO MZ0M3OLYbOLAZYIOMMOODY OTYODYOIIM™MO
d9mobbagd0oL d0mB930.2

M06039MH™M39 TJgxroLgogoom, OMOOMmYdYMOd FJOOOEF00M
©030L 3ooOByYy39hoL M0go EOEYo0mMo 39Y3900. dom MM,
3OHME9LOL boMEgooL F93(306YdY, OZ0L LEMOWO OOBY39hO,
3bomgmO Jm®aL IOH®MogOHMHMOg00L J9boMhxbg00 @O 0LOE, HMI
00 J90mb3930303 30, MY 3900300L LOTYOTYO0m 396 bygEObEYdO

1 Richler J.,2011. court-based mediation in canada, Judges journal, Issue 3, p. 14.
2 Alexander N., 2003. Global Trends in Mediation: Riding the Third Wave, Centrale fiir Media-
tion, Otto Schmidt Verlag DE, p. 7.
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00 gdom 3maxbogoEooL dmOanbolb dgbod-
mgdmMmOoDL.3

Mo dggbgdo  99@00300L  JYIYOMME
dbmdomo  ©o3900L  Jgdmbggzodo, gL
3OME9LO  Fgodmgdd gobododHmL, Gm-
3mMOHE  ©OdMI300909mm0  39LOJY  30MH0OL
dmboBomgmdom obgmo  Logombol  ZoEo-
693900, GHMIMOL 30OgMO3 00~
LOJOgOMOLO O  EOLOYDgOYMOL  dogd
396 JMbEOIOMEO ©OIMY30IOMOE, L3IY-
3oomycmo  330Moxzn3doEoolb dgmby  3do-
®HoL IMBOBOMAMO0L FoMadg. HMZOEO,
LOJOOMZIMML BYOIMOOT0,  FJOOV(BE0O
a3obobomagdd HMam®E obommo obLbhodIHho
@O  JgLoOOOTOLOE, TGOMIomo  EO3900L
LOZOMEAdYIN™  LOLOIOOIMM™ TJOOVEOOL
0093909006 g00L  Logombolg O6 Jobbo-
mymo; LEIMYO@OMOE O0dO@E IOMImO
039000  OGOLOLOTOGOM™  3gE0OE00L
adom  gobbomgzgoL  LEHOLOGO®HHd0d  ©O-
933 0MIOIYMO; 890G, 0MOLYOYMO
®gommdd 06O  0m30mMobB0bYdL  gmogzoL
3M™99LOL dOOLYOMOOL, BOE 3OMEILOL dm-
3000 LHObOOOHIOOL OTZZOEOJOOLO O
9003360 d™m3d30L BOOZIMIGO0L OHLOBMIMOL
3996ymdo bgmbL (dom TmGab IGHM3omo
©039000L3900300L3OME9LEN). 0YOHOOOYENO
3OHMBILOOL BPYOB030E FDOGOOO IMMbM36900
30 ©mob BoLG0gdo vyYygbaodL 03 LygH™mTo
0MHLHYOYMO BYRYIMOE0YO0L MOBOBGOOHM™M3Y
30630m06Mmgd0L H9bH6E0YOMOL6  TgLooO-
d0LMBOL PBHGOHY639MMYMABOL.

dgLOOVAOLOE, BOFO™MTOL 30BHOL6NY, Joh-
oy LOFOOMmOMTn dGMMIomo  O3900L
LOZOMEIOYM™M  LOLOFIGO MMM  TYOOOE0-
obom3oL  ©OI390®OOMHgoOL  LOZOMbOLO
@O  0MHOLOLOAGMM™M  Fg0o3ooL  LOTY-
omMadom JOHmIomo ©O3900L gobbomaol
L39(30x030L 306LODMZMO, 99000(300L
3OH™MEBoLA0 9M03gMho d0md30L WOMIMYdOL
@OMAI60L  OPYBOMYOMMO0L  EOLOOYMYDO.
3060LOBdM3MY00, MY GO L3YHBEOWOI0M 3¢NOb-
©900 JOM3omo V39000  LOLOAGO MM

3 Munroe C., 1996. Court-Based Mediation in Family Law Dis-
putes: An Effectiveness Rating and Recommendations for
Change, Probate Law Journal,Issues 2-3, p. 113.

09003000 3OHMEgLA0 9E0OE00L ,YJd9a-
©9omyYcmH0 3M06303900. 90793030 Y00  3O-
bmMBAIdMMO0L  LEIYMYOBOL GY3™m3Y6-
©0(30900.

30%060 doomByzo 33emMa30L  obowmago-
3960, obhmOoymo, JIEOMOIO0MLOIOD-
0OmadcH030 39mmEYdoL  gdodmyygbgdom.
300060 0dEYdd dMb0IbYM LOZoMbMOL do-
dobhmadom  3603309mm3bo@  dohbgymo

©9339MO30900.

2. 3d0uB00L, MMaMmB
06L000JIO0L 896300MIdI
3900033000 3M3YMOMH0HO300 0603-
369MMM360O0 OTMINEIOYMO MHOMOMIYLNO
3M™03Mmgdymo LObgmMABoB®ML 3MMaH03ZoLO
@0 LOTOIGOMOL dEINbOLHGMYOOL Tgom-
©9009.4 0mMb0dbymo abLbhobhyho, 03 HgHHdo-
6oL MOBOIJOOM™M3g 303900M, O630MOMOO
09m3g  LOY3Ir60L  Jgmbg  bobyzo™do.
0M0300300gmoO 0L gobzomoMEo ©dd-do,
03LHOGOMOOLO O dOOHOBYMB0, bmenm dd0L
99003m3 3o3MH(3IMEO 93O M™M303d0.°
LOZOBMBAYdM ™ dOdOL JggaboL mzo-
LOBGOLOm, VMLOBNBBOZ00 TYdaan: 1990
Bogomb  039MmogoL dgahmgdgmmo  dhodmadoL
3MbamaLaY, 9hmM-9hmM3dO 306H39emM3d oo™
0JHo LOBMJoMOJMm LOFOGHMHMOL HIBRMGINL
dgLbobgd (Civil Justice Reform Act of 1990, U.S.)
90O, @MIHOL FEIMIOOHIMI0MO, ©JT
0oL goMao dogomomo LObgmIBowmLO,
LOEOE LOYMOE LOFOOMMIdGH030 LOLHHDO
obobogh dodbo @O3900L  FOOBY39HOL
LOLOTOOXM™M  3OMELOIY @O  LOEOEG
0mbOBOGIMMAE TgLoOdMadgmod Fgohgd ™ML
LOLOTOOYM™m  3OmEgbo  LOJdoL  3gEo-
OHM®oLOM30L FOO(3gI0L 300600.5
0mLOBNTBO300 O3LAHEGOMOOL FOFOMOMOE
— 1991 BgmbL o3HGomooL LObgMIBo™Md

4 Koumpli V.,2015. Some considerations on the position of
vulnerable parties in mediation, Collection of Papers, Fac-
ulty of Law, Nis 70 Collection Paper, p. 961.

5 Galiakbarova G., Saimova S., 2016. Mediations of labour
disputes in Kazakhstan in comparative context, Russian law
journal, volume 1V, issue 2, p. 98.

6 Galiakbarova G., Saimova S., 2016. Russian law journal, Me-
diations of labour disputes in Kazakhstan in comparative
context, volume IV, issue 2, p. 100.
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0000®™ 0gho LOLOTOOMMYdOL (TJOOO(EOO
@O  O0MdoH®oz70) TgLobgd (Courts  (Me-
diation and Arbitration) Act, 1991 (Austra-
lia)), G®AImoL mObobddE, LOMEObM @O
RIVIOOMIGO  LOLOTOOMMMYOL 30gbodom
IBRMHOO3MLOMAYdY, ©O30L  ZoOBY39hoL
36HmEgL30  hoghommm  JgEodHMMH0  (TJo-
00300) 06 OGOOHE0. MOZOE O3LAHEOIMO0L
3obmbo 3gnonol dgLbobgd (Mediation Act,
1997 (Australia)) 3o domodo dgzoo 1997
Boomb.

0mLOB60TBOZ00 YOBOMO LOOFMMO 3O3-
dodmoL Bg3®Mo 93946900L FOAMEBFOOMILOE:
gyoggomo  LOOFMMO 30330601  30M39emo
LObyMABomm, GHMIYHEMIO3 890momm
99000300L 06LHOHYDHO, 0Yym dMMOMZO. OY-
LOMTO OWBbOAbYMO ZobobmGogmd 2010
BgmmbL, bmemm 3d9LO3g LObymMIBoym, G™-
09303 doomm 3omomyogmo Loobang, oym
yodobgmo.” ®oE 3996900 ©o@ 0MH0dHObgmML,
0 1996 BgmbL doomagL 30bmbo dGMO0H®OFOL
dgbobgd, 1998 BaombL 3o, LOTMIPOMOGM
LO3GMEgLM Bgbgdo (The Civil Procedure
Rules, 1998 (UK)).

LOYGOHMOTMGOLM EMbYdY MOBOBGEOOH™M3Z]
09003000  gobzomoMmadodo  Fghoboemo
B3cmommol M30mLOBOGOOm, YJo6O odMmaymb
936M™m30L  3oOHModgbhob 2008  BemobL
©0M9gdHho3o LOIMJOmOgm O 3MINOEOIM
LOJ399dMOB  EOZO330MHgd0m  FYEOOO(BEO0L
dmaoo  ob3gdhadolb  TgLobgd  (Directive
2008/52/EC of the European Parliament and
of the Council of 21 May 2008 on Certain As-
pects of Mediation in Civil and Commercial Mat-
ters, Official Journal of the European Union,
24.5.2008, L136/6). g3®m30L 3ogdoMobL 6936
73946900L LBEMG®HE dMBOTBYMO COMYIH030L
LOWYJIZIMDBY  OHYIOMOM, FOJHOMHO0BOM
39Lo0030LO JoEOLOLYMIBORBMYIGH030 LOZO-
BMBIYOM™M OHIBME®IY00.8

mY3Eo 39oo3ooLb  obLbhobhyHoL dob3o-

7 Galiakbarova G., Saimova S., 2016. Russian law journal, Me-
diations of labour disputes in Kazakhstan in comparative
context, volume IV, issue 2, p.99.

8 Herbert W., De Palo G., Baker A., Anthimos A., Tereshchenko
N., Judin M., 2011. International Commercial Mediation,
The International Lawyer — a Quarterly Publication of the
ABA/ Section of International Law, Published in cooperation
with SMU Dedman School of Law. VOL. 5, NO. 1, p. 112.

0OMgod oM b60dbogL oL  JP6039MHLOMIYG
boLOOML. OBLYOYIO IMOZOMBZOM0 O39-
0000, o3 LODdDMFOOMYdOTo 3M0bEYoY,
Y39moO0MmIg0dmgdo goongmoL 3mbLgLYLOU,
©0OMManLd O 3MMO30MmO3900L adom.°
d9LOdVANLOE, EEaN6EAdY, M3 FoMOEOO
LObYEMABOGML  dmmohogy®o 69ooLO @©O
Bo30bomoLYOgMO  FOBMBIYIMMOOL OO -
LYOMOOLY, B9EOOE00L  BoMBTOMHadOL FOb-
LOBM3MOZL 00 V3900L L3YEOWNZS, OHMITOL
3006Y39hoL 30dD60MOE 0L OTMNYmbdo.

3. dmMaN0)0 ©a3Jo0b

LI3IEEIGICNM bLabIdIMOIEN()

ade0oB00L 8900) 3aCIBI33MNL

0JdB0CMMI6MMdI

BdMBOOE, IOMIMLOTOIOMMIOM0Z JM-
®0gehHoOM090d0  Bo®AIMIMo0mmo 039000
09003000 LOTPYOMadom dME30MYOd OMO-
0Mgdgmo @O  9xygdbhooboo, 300600000
00 ©O™ML  EO30L  FoOBYzgho bEgdo
LOLOTOOOMML  HOPMHIYIMOE O TJOI30
0OmMO00bO®  ©OTMINEIOYMOS  dboGgmo
0mMMO30MH0390009.1° 03 doEamInm PIFM-
09LEYOO EOLOGIYOYMMO FOBBYMOY, bEYdo
0bo®990o0L  (3bmMd0gEmYo0L  dTOMMadd 0d
M30MLOLGOLOMOE, M3 dOLYHOMOL 3O M-
(393960, OHMIgMOoE LOLOFOGHMMML 339M 0L
03MOM 0330MgoL 3MBBMOgHdL. d3MHgmM39
030GEY0d dMIOZOMO  ZMb@moghadoL
30630m06Mmgd0L ®H0LZYO0 O JYIFMOYLEYOO
0boMEOLOGIOIMmMmMO FMBOE30L bo®oLbo.
dOM®M30mo  ©O3900 bmd, mogoL  dbMog,
OHmam®E  BLo, IOM0gMoOMmOgddn 3BrMO-
93900L J99and O JgLododoboE, dgbod-
mMadMO® JPoO HOOMZOMML Tomo OMoO-
BOOIOMIYO 3oMHgomIn 3Ma30MHdo."

0mLOBNTBOZ00 aboE, MmMI 3M330600d0,
LOBOGIMT0 BoMamImdomo ©03960L

9 Galiakbarova G., Saimova S., 2016. Russian law journal, Me-
diations of labour disputes in Kazakhstan in comparative
context, volume IV, issue 2, p. 97.

10 336)33063 3 2013. 8gc00o300L boao(‘)m@{]béo‘go
6863@063%[) 336)b33d¢o3360 bodoémggwmao, oogob
seohaBbopoyere 3oebygghel gBegbyare gbho,
odoemobo, gg. 100.

11 Bentley D., 2008. workplace mediation, In-House Perspec-
tive 4 In-House Persp., Issue 4 — October, p. 20.
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LOLOTODOYM™m BgLom TME30MYdd OZO3-
doMmadymod  3obyLOdM3Mg OOHMLMOL
0 Q@IMO® @©O6O3OMZMOL6. dMb0dbymadod
mo30b0 gogmaby  Fg0dmmyod ogmbomL
oLY3g 3MA30600L ®Y3yMHOE0OdY, TOaz™MOd
090033000 EObAdGYO0m, HMITOL 9B M-9GO M
30boLOOMYOYMLOB  ZMBTBOYBEFOOMIYOHMOO
BOMIMOEEaIbL,  3MA30600L  LOTPOMdO
90ma30, JPAm3maL 3009030 JoomBomL
3M33OMA0LD.

obgmo  LOgomMboL  gobbomzoLOD,
3MO0(300 3830MmmE dehm30mo
39000 9900300,  OMLO60TBOZ00
LObLYMABOWMMO  FOBMBFOOMNYOO.
mmam  039M0g3odo,  IOHM3omo IO mO-
9OHOMO900LOL Bo®ImIMmdomo LoO-
oM LOZOMbYOOL 9373m0M900LOL,
dOhmdomo  390oE0ob  godmygbgod  99-
HO®  3o3MEIMIoYMo  BM®IOO O MO-
003modL 30(30Madom ©0Q OHOMUL,
30009 3mbhobgbhymo 9gzcdm3olb  ®go-
Mm00d0. 3oboodo 39ooEnoLb bdod go-
9myYygbgooL  oEaomo  ogdab  3Mm9dhHoy®
bgm393MHgmgd9ddo. ©396M030L g9 mydYEm
dho®maddo IHM3omo 3900300L HGOOE0Y,
BOJHMOGM030@, LOFOOOMYdD030 Y-
dI®oL bobomoo, dom @O 1898 Bwno-
06,2 g9.0. 00 ©O®MOEOL, GH®mEOILOQ
»9MOOAO00L  3Obmbo“-bL LO®WYJ3gmdy T9ay-
8030  LOgomboL  3MBYLGOZgo0L  LOL-
h9dd 03  ©O3900LOM3OL,  GMIMYO03
BOMIM0T3d ®30603d0m  FoOddBoOZgOLO
©O0 MObOATOMAMIOL JmGolbL @O GMMmIY-
o 9bgdmEoO obgm LOZOMbYodUL,
OHOMam®oEod — bgangzobo, LOIYFOm O™
@0 LOFPYIOMm 30 MOgd0. 3ObMBO TboMgxadL
MO3O30MHZIMOO OFOMOIOYIIOQO 3IPO-
0300L o6 J@WIEIEHOMYGO  LOOGOdOHTVFM
3®30LoobomzoL d0gdoOHMmOm, bmemm Tgm-
Mg 90Ho3ddg, LOOGdOHGOFM  LOdFMIY
30L3MOLOL, oML MbMZO LOVGdODHGIOFM
3OMEIEYIOO0L  gozmmolL.  gob30moMgodoL
LEGOORWO Hh9od30L 3om30moLB0bgdom,
000060ty @OHMoLOM300L, 009M030L

OHm-
©o-
bbgo
h&o-

12 Galiakbarova G., Saimova S., 2016. Russian law journal, Me-
diations of labour disputes in Kazakhstan in comparative
context, Russian law journal, volume 1V, issue 2, p. 101.

8996 mg03mmao dhobhgdolb d0H69L LOdyot ™o,
©o30L  3oEoBYyzahoL  OEHIMbOHOY
LOTPYOMYOgoL  JMGOL, JJEOOE0d OO
3306H0HgLMd0m LOMFYOMMAL. POO OMo-
6036mL oboE, ®™I Gilmer v. Interstate/John-
son Lane Corporation LOgIgdg JdomydyMO
30oByzghomagdoom 1991 BomlL 039MH030L
39960 m90gmo  dHoHgooL PB9bogL3d  LOLO-
J0OMmMMI @OMHoO™m  gdo  gogbbbd  3mb-
3OIHIMOE FOMI0m LOFOOMOMTI0 0bEO-
30070MyYMO0  ©o3900L AMByLE035d0LOL
99000(300L 06¢h9BLOYE ZOIMYm69dOL.™

d6bmdomo  ©o3900L 3gE0oEooL  LOJY-
0mygo0m  goobyzghoL  M30MLOBGOLOM
omLOBNTBOZ00 LENMZO39MOL  TOZOMOMO3
— 0 9mgdogmgoL ,Lobodommmm™m LOGH90dY
©o30L 300694390H0L OMHYOBOHOYMO
LOTYOEYooL  Jgbobgd“  ogdmo, GMIgEOQ
3000m9L 2009 Bemob bmy3dgE®T0o O HMIYMO3
3903030 ©90YMMY090L, GHMIMomOE LOLO-
domhmmm  dboMmggdh  LOWVZODMOL  FOTM-
04gbmb  d900300  LoLOIOGO MM  LOg-
doL  BoMm3ImMmooLOL.  bLYBYOYMO  Ogdo
030MEYOIMIOL Y3gmo 30MZIM0 O Lo-
039moEom  0bLEHOBEOOL  LOLOFOGHMMMU,
™3 dbomggoL LodmJomogm, 3MIgM(0IYMO,
LOMFOLM O IOHMINMO O3900L EHML EO30L
300LOBY39HO®  F9EOOEO0L  OTMYG69dd
d9LMOZODdMB. ™

030 Yogm0Y, dobobLodM3MOML JgEo-
Ohm®oLoIn BoOEagbomo dmmbmzbgdo
IOM®M30m0 ©O3900L 3goo0alb 3G m3gLY0.
dbhmdomo ©o3900L  Fgdmbzgzodo,  39-
@OOMHMMHOL Mmoo Jgodmgdd 390moz3LmL
OHOMam®E L39EOMIYOOO OJOMHO390YMAD
3OHM@gLOMBOMAY, oLY39 390LodVA0LO
3060mmadobd @O  ZodmEomadob IJm-
bg 096959630 oOb ZOOGYomOb IO m0g-
HOmoolb  L3gE0OMOLM3S.”  Lb3d ™M30M-

13 336)33063 3. 2013. 8gco00300L boao(‘)m@{]béo‘go
6863@063%[) 336)b33d¢o3360 bodoéo’:gg@mao, oogob
seohaBbopoyere 3oebygghel gBegbyare gbhe,
odoemobo, 33. 98.

14 336)33063 3 2013. 8gc000300L boao(‘)m@{]béo‘go
6863@063%[) 336)b33d¢o3360 bodoémggwmao, coogob
seohaBbopoyere 3oeebygghel geemgbyare gbhe,
odoemobo, 3g. 53.

15 Butler V., 2004. Mediation: Essentials and Expectations, Dor-
rance Publishing Co., Inc., g3. 83.
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LOBGOLOM, IGMB0MmO 3YEO0OE00L 3B ME9LOL
0900hmGoLOEIn BodMagbomo Immbm-
306900 030390, o Lbgo 6mdoLIogHO HodoL
0300 gobabomazgemo 39 0OHMOOLOEAN.
0939 omLO60TBOZ300, MM®MI 033-Lo EO
30960m0069075m0  LOIGBPML  FOIMEOOMYOS
d6hm3omo  ©o3900L  dempadbohoygmo  39-
0OMEOIO0m  doEOBY3z9HoL 03O MHMdom
04m BOGHMOMH0300 0abhyco: 033-L JB-
ygdoLb US Federal Mediation and Conciliation
Service gogmHm006907cm LOJGBPMI0 goohboo
obogmmaon: Advisoty, Conciliation and Arbitra-
tion Service (ACAS), H®3gmMmoE @9y Ydoo
1975 B9mb  d0myogmm dgdL ©@oLOJImoaL
J06MHP639mYmBoL Momdodg (ENSURING EM-
PLOYMENT ACT). 9L o®0oL @odmy300909em0
mGHaobm, GHMIHMO3 306Gy639mymxiL
06030070MIYM0 ©O 3MbgdHoycHo TOHM-
d0m0 ©O3900L oobyzghoL ©o30L Ow-

H9o®BOHOoIYmo LOTPYOEYO9dOL 300myy-
6900L gdom, dom TmGoL JHOOOE00D.
0 0mgogmgoL dmaoo BaLbo, GMITmOL
39Lo00d0LOE, 69060030960 d6m30mo

boLboomOL O30 0bamoLbdo  JgembLY o
Obhmob0odo, 03HmMAOHGOOO 03D036900
ACAS-30. ©o30L0 Momdodg 0b@m®IdE00L
30m900LMOBO3g 06086900 FgOOOHMG0, M-
09moE 3boMmggdL LMOZODLMOL FgEOOEOOL
3OHMEBoLOL EOBYmdOL. FbmmmE 03 T90-
mbgzn3030, M7 09330MO O30 OO FOEO-
046900, doLo gobbomao FoaMdgMm@IdL
LOLOBOOOMMT0™. VFOLMOB, MZMgdd B™MI
0MBb03bxmo La®Z0LOm LOGMHFJOMMOO FYHOE

9909300600  3omadhogdo  ©O3900L0L,
30009 000030070MYMO0  ©O3900L  390-
»bgg30d0.1"

360 0omdaob oboE, ®Gmd LbzooOLb3o
LOFOOOMGOM030  3YMHYOHOL  LObyeMABo-
x}myodo, QROGOMEOOY  3O3MEHMIdIMmO
dOHMI0m0 ©O3900L 3900300L LOTPOMadom
3006yYy39hoL  Joo 39doboddo  LoFOO™
LYIHMGT0. FOFOMOMOE, dLamO HodoL bLY-

16 Galiakbarova G., Saimova S.,2016. Mediations of labour
disputes in Kazakhstan in comparative context, Russian law
journal, volume 1V, issue 2, p.101.

17 Galiakbarova G., Saimova S., 2016. Mediations of labour
disputes in Kazakhstan in comparative context, Russian law
journal, volume 1V, issue 2, p.101-102.

®30Lbo Jggobomoo 0bagmoLdo — F063GOMY-
amooL  LOJOBOLEHGMTo (1998) @O LMEo-
NWHIO) 30oLObOEYOOL LOOEaYbH™MT0
(1998-0b)8.

30bbomygmmo LOYOMOTMGOLM 3GOIH030,
0L93g Gmam©E LobgmMaABoxwmdo OOLYOYMO
®goammodol  Fgxrobgdo, @EboymxL, I
dOHMI0m0 ©O3900L 3900300L LOTPOMadom
300BY39ho 03HMO0MHJOYMOO QO @OZOMO
LBMGgEO 03 ZOHIaMEOOL obY3xM369d0,
LOEOE  39ooEoolL  LOTYOMadom)  3Ob-
boemgolb 3Fgdmbgazodo  3GOMEgLOL  BOG-
dohgooL  bo®obbo  doHPMmMOL.  FgLOdO-
doLoE ©a006@90o, 6HMO 306000006
LOJOOMZGMML 300mMbAYdTMMmo0L d9-
LOOVAOLOE® 03 @OHMOLOM3OL IO ™M3omo
©03900 oM  9d390®YoOoMYOod  LOZOMIOY-
0gm®m LOLOFOO MM FJOOO(EOOL, 03 MZo-
ambLODGOLOM 0339MY00 3ObMBIYOMMOOT0
dgLOdVANLO (33eM0Md900L 3vbbm©-

(309m900L OJYBOMYOMMOO.

4. dcmMaN010 ©u3Jo0b 3dCNB0Y

LALIBIMOICD() BIMACMISdL 3N®@3O

d6hmdomo  ©O3900L  LOZOMEIOYIOM
LOLOTOO MM FgENOE00L LOTYOMMYdOm Fo-
©06Y390H0oL 30MHOMaMIYOHOE, LOLYMZ9IMOV,
LOBMaOEMadOdn dmbEabL JGO®MIomo EO-
39000 MNOBMIM I Mololuwlv] 990033000
a3dom  goobByzghoL  3M3YMOGODOGE0OS.
0mbodbgmo  PoEO gobbmGogmoaL 03
LObyMABox@mMydaL 3MoghogzoL 30M30-
amoLB0B69o0m, LOOE gL 3OMEILO Y339 BO®-
30(Hnd0m gobbMm®H 309 ©O. 30a30mMmM0moLM30L,
00006396Mbomo®@ YOO HOOMZOM™ML q30-
69m0L 3GMOgH0z0L gobbomzgo, LOEOE (330-
90900 BOMAOHd0m ©O0BIMHId ©O Fob-
bm®E0gMEoO.

39Mdmo, 2011 BgmbL, @obymob g3m-
6m3030LO O FGM®M3NL LOJOBOLHG ™MD doomm
0dbho ,09000300L FgLObYO IO MM EOZJ00L
a3obbomgzgolb 3HmEgLdn“ (Act on Mediation in
Labour Disputes, Ministry of Employment and

18 Galiakbarova G., Saimova S., 2016. Mediations of labour
disputes in Kazakhstan in comparative context, Russian law
journal, volume 1V, issue 2, p.102.
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(No)
~

the Economy, Finland June, 2011. http://www.
finlex.fi/fi/laki/kaannokset/1962/en19620420.
pdf). d0momgogemo  ogdhob 306390
d3bemoL dgLOdOANLOE, FOMI0MO V39000
39003000 LOTYOMIdom oOgH oL Jodbom,
dgdmomgb 9.6. ghm™m369mo  d90doHMEMOL
3MHBO300. OEENbEY, MGM®M3 oMo gHmMO
003000 IHoHoLY (9O ™MZ673M0 B9 0OHMG0),
30MHOMAMYGOE, 03039 90306HMYMId0m
0039039000 0096037 0900hHmM0
B6obg30Mm  Robog33gmdy. 89oOHMEGOLO®AI0
OAaYbomo  dmmbmagbgdo @O 3oL LOY-
0000mMdOLMOL EO3O3d0Mmgdgemno Lbgo Y-
Y3060 LOZOMbYd0 ZobOLOBMZEO FMOZ-
HMOooL  ©IY3OIHom. O0ghoL TgLodO30LOE
©OEa006O 0LOE, dMI 390OHMGOL Mm®BOLO
0xybgdE0mb06mH0oL 93Mbm3nzoLd O G MANL
LOBOBOLHGML EVG390YOOMNYO0T0, bmenm
96HM3067m  3900HMOL 0T3O MIMO®
00960d90m@0 LOLObYMOL byeM3dM3069mOL
LAHOHILO; OBOLODMZGMO g ma3bymmo 3YEO-
OMHM®oL 30gh gobLobomaggmo LOZOOOIYOM
LOZOMbLYdO(E @O FoLO JBMYLOIMLOMYdOL
ROHFMHd0.

0gdoL  JgLoOdOdOLOE, dboMygdo Zow-
©909mb0o 0MH0ob HOgOHOMBE o3 3OH™MEgLI0
06 3Y4o309m BoMIMIOvEanbmgon; dLYH3Y,
BOMHIMOO30bMb6 06Q@MG®3IOE0Y, HoLOS
0930Madmo  BoMLOEANbo  30ohby3L
99000 ™M®M0. (MIYFEd mommgyem  dboMagL
399dmod  dmombmzmL, Gmd dob dogd
BOO®3I60mm0 06@M®TO300 06 gobogl bgm-
00LOB3EMAN FgmGg dboMHOLOM30L)

bobo 6o gogLigoL gobLobomggm og-
H3o dom3omoLBN6YdYM GYaImMOE0oL 030L
MOModOdY, M3 03 dgdmbggzodo, my dbo-
9900 3000GOMO396 Lb3d VEHYG®bOHOY
OMHIO6ML FOMIomo 39000 FYOOO(EO0L
30b6bm®m09madoL  d0dbom, OoMb0IbYMOL
MOMOOdY (36MdY  LOZOMEIGOYMMEO YOO
08096mOmL 96H™M367mMm0 39®00hmMabL
OxzobL. geHmM3bymo 390oHmGoL MmA@OLU,
Lb3d ™MMEObML 30geH ©O30L gobbomaol
890mbgg3030 06 0gd3L IBMYdOFMLOMAdY,
300acL 330xm0m bodoEgoo LOJIoLBOM-
0mododo hoGdmzoL 30dbom, FoGEO 03
390mbgg30LY, ™y EomMLObOE M3OMLORNLM

oM 0dbgdo  Jgbhgymo omba®bohoyemo
OM3OobmL 3096 O3900L dMaz0MYooL dg90-
Mo MO0. (Agbema 15).

00030OMIYMOE®, JomomYoymmo  dgho
39@00hm®L 060g90L LOFOIOM™M PBYndgdOEOL
@Ob3OMYOOL  FMmMbmM3boL  JBMYooL, 0d
ROOEMYdJ0, MO oL LOZYMNOG0 JBMdgdOL
306bMM(309Mad0LOMZOL gJLOFOOMYOO.

J000mydymo O H93mm gobbogmymo
OO  OMoMHObgmoL  Fogomomdg  OYym-
©bmdom, Jgbodmagdgmod 898®Ian M93m-
096@oE00L  8993303900: LOJOOM3gENML
6OM30L, FOBAGMGMMO0LO O LMEFOOMIYMO
@©O330L LOTNBOLHGMTo OO ONBYGaML
dbmdomo ©o3900L  gobdbomggmmo  39-
@00300L LOBLObIYMO; FbOMYgoL YOO FOOH-
bom F9LOdmMYOMMOY, 30b3boyonL
LOWYJIZgMBg O30 LBMGgE OMBOIEYETO
16y4ndod  gobobommL, o Jowag3 9d9-
ho© 9996ymdo bgmb HMIMOE 0MOLO-
LOTOGOOM®M 3gE00300L 0bLAHOHYHOL FOb-
3000009000, 03Mgm3g  LOLOIGMEM™MT0
LOJIGMO OBHZNOM3ZOL.

5. 30104340 6(MI30L BaWHAIAGOL

©u@ad60b 360336dCMMbY

dmMa0n00 ©a33s0b 33CNIBOOL

dmMBALA0D

3900300L 3OmE3gLbdo J3a30L BobyooL
©OEa960 00mO30m39 YmoLLAMOL  ZMb-
(3930HYOomIYO 60600mMAYamMdOL 990-
0(300L  07bgdoLMOG, ®odgmy dobo  oM-
LOOGM030  BOTBIMO  BJOOYMTIOMOOMMOO
0 0MHO30MI030 boLOOMNY, bmomm
3OHME9LOL FMIBoMMOd FgEOOE00L gohHm-
9eOmo 33060HgLM 0. 0mb0367mabL
003bgO30, 990033000 36HmEgLT0
90033960 LHOB OGO HYOOL J3060MmdM
0603369mMmo0 @O domo  9MLYHOMOOL  OY-
30MadMMOd LOYODOTMGOLMEO 0MHoL
0M0OMYOYO. BMaOOOQ, 69000L309G0
LRBRYO®ML gMmOgoLOM30L LOYOMMO LOTOM-
0OmOobMmonl, 3gmmbobobogmgdol, 0b@g-
®HabMO ZMBbBPIMOGHOL MOZ0OL dOEFOMHdOL

19 Kovach K., 2004. Mediation, Principles and Practice, 3rd ed.,
Thomson West, United States of America, p. 396.
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060 gudMogmmo

30%0060. mPyIEo, LOghomm 0330 LL3O LAY-
OmL  3OMWaLOYmmo  LHOBOGOHIdO OG-
0y 06OLEMIMO3OE  JggmogLgdgmoo  39-
©00300LMVG, OVMVFgE bIoMoE SoMEO30M
96006000900 39003001 BIHFIMYOT0
dmJgog dmMa0ghm 3M06i303L, X MOE 30©I3
09O 3d00m339mL  3gEoo3ooL Lagd™mIo
©OIMYIY300I0gIM0 gMm03gMo LEHOBEOGHYdOL
©OMOa960L VYEOMYOTMMOOL. !
omLOB0IBOZNd, M3  9g3dhmzogdomdo
0mgodgmadL FgoommOmmO  J3o30L 93mOm-
3gmo  3mEggvo (European Code of Con-
duct for Mediators, 2004). ombodbymo M-
33096(oL 0MHLYdMOOL ToPYbyEOZ0®E, M0gdd
LObYMABO@MYd3d ToomalL LOZIMO®O, ©O-
0My300909mm0  3MmEaqLYO0:  TOFOMNOMVO:
03LH®0VT, dIMBOGGMTO, LOdYOJbHMAY,
3MMMBYmMAY, JOMHOT, HY30b6gm30. 22 gm0z0L
3OIJLMOYINOZIMHLM OO VYD MN0O69dLOLYMO
LOZOMbgdoL BAMBaLE0gmdOL, G MMMV
006G LMO ZmBMOIhHo, 307396MIMHOMMOD,
690HEOOMYO MO,  FJOOOHMMOL ™Mo,
dbomolL  Mm30m3O3MM33930, ™EObOLO @©O
0033300  0bHaaLYOOL  ©O(B3Y, 3OM3Y-
LoL boMobbo, TJgEooHMmGHOL dogh 3GOm-
39Ldg  YodoL LOXYIZMY0O0, 3300-
B03OE0Y, 03MIDOMHO(300, ©OdM3939,
3MbRB0IbE00mMYOHM®Od, 39003001  boM-
$900/0m3LObY®YOOL  OBODMOYMgOdY, J9Eo-
0300L  ®g3modoMgdy, 3OHMm®oLOYmMo Jdm-
30MaM0900.2  3O8OMOMO®, 03 ©OMado
0mdogoo 9mog3oLb 3magdLolb BOgOmMOmMYdOY:
Core solutions Group -0L 39 00HMOHMO J(3930L

20 Kovach K., 2004. Mediation, Principles and Practice, 3 ed.,
Thomson West, United States of America, p. 397.

21 Furlan F., Blumstein E., Hofstein D., 1997. Ethical Guidelines
for Attorney-Mediators: Are Attorneys Bound by Ethical
Codes for Lawyers When Acting as Mediators?, 14 J. Am.
Acad. Matrimonial Law, p. 267- 331.

22 Esplugues C., Louis M., 2015. New Developments in Civil and
Commercial Mediation, Global Comparative Per spectives,
lus Comparatum, Springer International Publishing Switzer-
land, p. 55.

23 Riskin L., 2009. Awareness and Ethics in Dispute Resolution
and Law, Why Mindfulness Tends to Foster Ethical Behavior,
Tex. L. Rev., Vol. 50:493, p. 498; Kovach K., 2004. Media-
tion, Principles and Practice, 3™ ed., Thomson West, United
States of America, p. 402. 3omomgdnemos: Roddgocmo b.,
2016. 3gc0d300L goozol 6363@063%[) 03068@850
> go030L bhobotrhoom dmdgal seglodgde, Ledoe-
ool gyBbocvo, by ey@ogyae goggehabe: 3>
doo3980 1, 3. 30.

3M9dLo (BmbheMobono); Civil mediation coun-
cil -ob 3mE9ogLob 3OMgghHo BgEOOHMOMO
36MHogdhozobomzol; NMI (3mmoboad) 3gw©o-
OHMOmMO Ji3930L 3m@adLo; Cepani-L 3gEoO-
OHMOMO 9m03u®0 J943930L BoLgdo o IMI-0b
3Omxgbogmo  J3agzoLb 3madLo.2 mydEo
900300L 65Lgd0L MOEHGOHOE ©TT-L FoLIHOO0Mm
d90dm 900 HO0ZOMML ZMHEMMGOHOOML JHOHOL
©039000L 3oEOBY3aHoL 396H®0;*
LOOMMMME, LOgoMboL Vbogmadao @3bo-
oyoxb  390093L:  dogbgogo@  LOYM-
MOIMMOOLM  GYFYMOE0JO0L  OOLYOMBOLY,
yY39mmo LoObgmMABo®wmTn, LOEOE B9E0OE0Y,
OOMa3MMHE  ©o30L  goobyzghoL  dmHgd-
bohogmo obLbhopyho, IJgEad, dMmgidgadL
dgLooOdOLO 9m030L 3magdLo, o3
306LOBM3MOZL 3O MEgLOL  BMBOBOMgmMO
J3o3ob  LHVBEOOAIOL,  LOFOMPIOY™
30633039000 O MOMmMIYMmo 3G0bE030L
0m>go9900L BOOHIMYOL. IOMI0MO O3900L
d9®@00300L  3GMmEgLdo, OdLOYEgOMOLY
0 ©@obOga9dxMmOL 3M396030(3000LO0,
J0009O0md0L  L3gE0ROZ0OD  FOIMO-
©0BOMY, 9m03zado LOZOMbgdo 30IY3 INB-
Om  Jgdh 38603369mmmdoL  0dgbL. oMmb03d-
byomo  ©obgabolL  LomwydzgemL  odma3o
©0O0LOJ3gOgMLO @O  EOLOYJEYOYML/OLO-
gJ0909magdL dmcob 36009OOM0900L
306LOZYMMYo0m LYBLOMHOIYMO bobLo-
0M0. J0Mm0omMYOYMO  3MOIHo30Ob  ©O
®935m0oMmg00L  LOFOOMYOOL  FOMIOMOL-
Bobgdom, 3gEooEooLl  3GHMEgLOL  dMbo-
Boemgmo db®oob 9003960 LEHOO-
@OMMHd0L  gobgbMgmo ©oO330L  dodbom,
LOJOOM3gMMTOE  OJYBOMIIMOE®  F00hH-
6930 09®0o300L LYIOM®MIo Jgomogob Jm-
©99LoL VdMdogEadY, MoE, ®MmO30L dbMog,
106639 ymRL IGM30MmO EO3900L 39O 00-
300L OO MYdYMO BMGHT0m BOGOIOOMZOL.
@O 30063, GO 3G0630390L Y6 OBOI-
03039609L  gm030L  3MEoJLe?  J398mmM
24 Bocyodg0emo b., 2016. dgc00s300L g 30l 6)333@06360[}
gobgemgdo o googol  Lhoboothoo  dmggol
o@égboﬁgbn, bo8o6raremals 53650@0, by on&)o@n@o
BoenBghe: 308migds 1, 3. 30.
25 Bocyodg0emo b., 2016. dgco0s300L goro 30l 6)333@06360[}
gobgemgdo o googol  bhoboothoo  dmggel
oq:égboﬁgbn, bo8o6raremals 53650@0, by nn&)o@n@o

Bo3geRBghe: 3o3migdo 1, 3. 30.
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(Yo)

a3obobomgdd oL 3M0bEndg00, GMIMIYO03
©003300M909cm0  Jgbgymmgool  JgLooo-
00LOE, BobLOZYOMYdYm  3603369MMAOL
0dgbb  IOMAomo  ©O3900L  F9EOO(EOOL
3OH™M39L30.

5.1. 63639MBMMMB00IMdI

(0)300)303MM33I39)

0boMm9mMO  6900YMOBMMONMMOd  (MZOM-
300mM33930) 09003001 BIY6OIYOHIMH0
LOXYJ39M00.% 0mbodbymmo IBMYOO
36039MEa00 OGO FbmmmE dboMHgmo 3096
30006Y39h0omgooL domadol 3g0mbgaaodo,
NORG 3603369 m™m30600 39®00300L
0mLOBBOEYOYIM LAHOEOOLY @O 3MHME9LOL
y39mo 9hHo3dd9.2” 030LMOB, dMLOBNTBO300,
MHm3 MY30 39000HMMTd YOO BoobomobML
dbomgmo 69000L 03hmbm3noLO O
M30m300MM3393009 ©OAYOMYoYmo 3O M-
(39L0o, 3ob3g YOO Y MHY639emMYymL, G ™I
0boM9q00  doobyzghomgooL 0MmydbH6
LOMOBOOM 0BRMGTOE0OL WEMOOLY EO
3036Md0gMgo0L  gomzomobBobgoom.2 bg-
00L 03hMbmMANd — gL BOJHMIM030@ OMHOL
©@oL3MBOEOYHMOOL LOWYIZgm0.2°

d6hm3omo  ©o3900L 3goo3ool  3Gm-
39L3o, TbOGOJMO M30MZOIMB 33930 FOb-
LOZYIMEYO0m 0JHYomy®0o, 300000006
00 ©OML YOMOYOMHEO30MHOL30MHOYI
dbomgmo  Fm®oL  9M0ob  OILOJIYO9MO
@O  ©OLOY3YoYmoO.  TgLoododoLoE, ob-
LYOMOL  ®oLZo, GMI  EOILOYTYdgMO,
obggg Gomgmdy  Lbgd  FYdmbzg390do,
3OH™ME9LOL 3M030MYa0MadYM0 dMbOBOMAOL
OO0 0MIMHcEAL.  OMB0TBYmMmOL  Zo-
®m30mobB0bYdom ©anbEade, GMGMI TOM-
domo  ©o3900L  dgoo3ooL 3B mEgLAO

26 Bartlett F., Mortensen R., Tranter K.,2011. Alternative Per-
spectives on Lawyers and Legal Ethics, Reimagining the
Profession, Routledge Research in legal Ethics, London and
New-York, p. 207.

27 AlfiniJ., Press Sh. B., Stulberg J.B., 2013. Mediation, Theory and
Practice, Reporter’s Notes, 3" ed., LexisNexis, p. 617-619.

28 Nolan-Haley J., 1999. Informed Consent in Mediation: A
guiding Principle for Truly Educating Decision-making, Notre
Dame Law Rev., Vol. 74, p. 775.

29 Gren N., 2016. The principles of mediation, Journal of East-
ern European Law issue 24, p. 77.

306LOZYME®YOY™M OJHPOMMOdL 0dgblL dbo-
gm0 Mm30mzOIMM33930L 3M0bBE030, OM-
3mMOHE  9bomgmO  MObOLEMGOIMOOL  POMOY-

639mymxoL LOTYOENYOO.

5.2. 303306MHdMIstMobdI

39000 MOMO 939300 dmEOIMIYMH0
LHOBOGOHGO0 EFOMLObOE®  VE3aHoL, ™I
0900hHM®30 3OHMEILO YOO BOGIIO ML
0093960 dm™m9dmMo@.% 303390 dMaomMMdnl 30o-
MEIOYMI0d  ZOEIMOIOO  Y3amo  (Hodob
©03900L 900(300LOL, 3OMEILOL Yggmo
dmboBoamob d0dodom. mydEo, IOMIomo
©039000L 306bomzaLoU, 0Mbodbyemo
30093 39HO® OJHIOMIM00, 3060006 ©o-
LOJIYOYML, G™MIgmoE  LOJJYIOMm 3O M-
39L3o  LOZYIMOG ™MmO3L 0LYEOE B00hby3L
©o0LOJBYOIMDY  OJ3ILIOOMYOY  S0-
o, 0O 16O goghboagl dgooh™m®ob d0y-
396OJMaomMMOLMOL EO3O3T0MHgdomY  mY-
boE 930MHgmEa60 9d930L Loxydzamo.

5.3. 4M33a0I6B0Y

39000 OmO  J3930L dmEaMmydo LHOL-
@oMHhado  dobLOdmaMogh, ™3I  3YE-
00(MM0oL 096 3g0oE00L 3OMELOL Bo-
®H30OmM30 00 Jgombz93080 ©O0T3900, O
ooL  0g3L LOZIVG®NOLO 3MA3gHabE0Y, ®O3
0MY639mymxib 3bOGgmO FMMME06500L
©03004mx30mgdoL. dgLoood0oLOE, 306DV,
6HM3 3900HMM0O 30MEIYOPMNO, HOGMYMO
0gmb  LOROBIVBOMMMYd™M 3 MaMvdn0d0
3606M9d0L  gogdsmdgbgdobd @O  FMEOBOL
000mmgdaL 30060m O JOOHY639mYymL dobo
3300Mm0x3030300L  FgLobgd  EbBM®IOE00L
bgm30oLOBIEMAIMBY  FboMYgdooLOM30L. MY
09003000 3O MEgLA0 OAM3MMNbEYdY, HMI
0900HMOL dMOG 0gd3L FgLOJMgdMMBY,
3M339habhgco BoMmIobomb  3MhmEaLo,
00006, oLYM Z30MmOMYdOdn, 806 PbEO do-
0mmML OYPYEOMYogMa dBMIgoo — 3og30aL 39-
©@0o300L0  3OME9LOEOL ©6  FMOMbMZM™ML

30 Alfini J., Press Sh., Stulberg J., 2013. Mediation, Theory and
Practice, Reporter’s Notes, 3" ed., LexisNexis, p. 418.
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060 gudMogmmo

dgLooOdNLO  EObIOMYdY.3 I MIomo  ©O-
39000 L39E0WO30EOL FOAMAOBOMY, OIYBEO-
mad9gmOd 390OHMOL goohbal 30603790
LOOOBOLM FMEBO LobygmMdBoxymdo dmgdg
6OM30L LOFOOMOMMOL F0TOOMYdOT0.

5.4. 3M6BVNOIGBNIEMMbI

3M0@B0Ib300MIYOHMOO F90OE00LOMZOL
3063LOBM3MgImO  Y30OHOHILMdY O &BYO-
©0396(hycmo  LO®WYJ39MNo.32  0go dMBYL-
0390900 OHMIMOE  (o3IMo  J39Y-
6900L 3ObMBAYOMmMO0M*, dLY3g gmogoL
3M™adLgdom. 0d33-do0 2003 Bgmb  Jo-
ma03mo  0gdob  LOEYd3gmbdg dboMmgadL
00gbogom  3Mbxy0YbEoOMmMYGO™MOoL  3o-
H™MOg0o0L ©O3MYZ0IOMO® 306LOb-
m3MoL 36MH030MH300, gobmboom  @o-
©39600m0 03396mohoymo bm®3g00L
30m30maLB0bgdom.3*  FOM3omo  ©O3900L
dgmoooolb 3dm@Egbdo LBMGYD  3MOb-
BOIBE0OMIPOHMBY  0G0OL 3B MEgLOL  Lo-
yohoagbo @O  33o®odmagbmdo, GoEg  dm-
JoemogggolL dobmzgolL 00006 ™M30LO396
300dggoL. o8 dgdmbggzodo, 3HMELOL
M00MIPMO  3MBOBoMoLOMZ0L JOOGLO®
0600369mm30600, LbL3O  ZMEYaxOTd/MO-
600G MIMYO30 OO F00MME 0B6BMGIO(300
306LOboMzgmMa LOZOMbYdOL MOMBOdY, B3
30MOOOY30m0 04650MmEO ©O3LOJTHOgELO
©0 ©OLOFIg0YML JME®OL LOFOGO® LOLOIOM-
0O ©o30L gobbomizol Jgdmbggzodo.

31 Bocyodg0emo b., 2016. dgc00s300L goroz0l 6333@06330[}
03066@360 o goozol b@oGQoéonm demdgol  oco-
63[}0@360, bo3o6roremals 53660@0, by onéo@n@o
BonBghe: 303mpgda 1, 3. 35.

32 Bogyodgoemo b., 2016. dgco0s300L goro 30l 6333@06330[}
03066@360 o googol b@oGQoéonm demdgol  oco-
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ETHICAL ISSUES

INTHE PROCESS

OF THE MEDIATION

OF THE LABOUR DISPUTES

Ana Gurieli

PhD Candidate, Faculty of law of Caucasus
International University, Lawyer; Mediator

KEY WORDS: Labour, law, employer

RESUME

The existence and the development of mediation, does not mean,
that this institute is universal. From the multiple types of disputes, every
can not be resolved by mediation. But the evaluation of the the prac-
tice, shows, that solving the labor disputes by mediation is approved.
And this type of disputes are the ones, where the possibility of the suc-
cess of the process increases.

Considering this, in the article the issue of submission the labor dis-
putes to the mandatory court mediation is discussed; The specific na-
ture of the administration of the non-court annexed mediation the has
been defined; The necessity of regulating the ethical issues connected
with mediation, has been discussed; It has been explained, how the
principles of the institute work, during the mediation of labor disputes.

Considering the necessity to make the changes in the legislation,
the concrete alternatives been suggested. Each suggested regulation
will help in the process of the perfection of the legislation and the de-
velopment of the institute.
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RESUME

Private autonomy, freedom of contractual relationships, and the
equality of participants are the basic principles of private law. Along
with the development of an economic market, the need to protect
the consumer as a“weak party” has increased. Very often costumers
enter into a contract without considering the subject of the agree-
ment or acquainting with another party. Moreover, consumers of-
ten receive contractual offers in unexpected environments. Thus
are neither prepared nor ready to conclude an agreement imme-
diately. Sellers often use pre-formatted terms and application with-
out giving any additional warnings or explanations. Therefore, legal
consequences of such contractual relationships are uncertain, un-
predictable, and unexpected for consumers. Unlike entrepreneurs,
consumers usually do not have the specific knowledge and experi-
ence that can be a prerequisite for concluding a reasonable and
profitable agreement.

The protection of consumers rights is a matter of international im-
portance, as the internationalization of national markets increasesthe
likelihood of contractual relations between costumers and entrepre-
neurs from different countries. Thus, not only domestic legislation of
specific countries but also the consumer protection standards present-
ed within the distinct families of law, are of great interest.
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This article discusses the reasons of consum-
er protection necessities, the origins of consum-
er rights and its historical development. It also
presents the basic aspects of consumer rights
protection according to EU legislation. Specifi-
cally, vital principles of consumer protection and

the content of consumer protection rights. In ad-
dition, by discussing the United States and the
People’s Republic of China, the article presents
a comparative analysis of consumer protection
approaches in different families of law.
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RESUME

This article discusses the legitimacy of criminalizing drug consumption
from the perspective of criminal law principles. It supports the idea of de-
criminalizing consumption of drugs, as far as this action does not reach the
threshold of extraordinary dangerous social activity, necessary for certain
action to qualify as crime. This standard is not met predominantly because
drug addicts or mere consumers do not violate any legal interest of other
persons or society that can be object of criminal law protection. The act
of drug consumption is directed solely against the consumer itself, hence,
falls short to be determined as action threatening legal interests of oth-
ers. The abstract danger of possible commission of other crimes (mainly
ecomonic or transport related) in the future is not sufficient for establishing
necessary preconditions of criminal liability, such as: action or danger that
is directed to inducing instant results, causality between drug consumption
and hypothetical commission of crime in the future, existence of simulta-
neous intention. Establishment of criminal liability for drug consumption
cannot be justified by violation of moral rules of society or by serving a
symbolic meaning either. The Fighting against drug consumption through
criminal justice is further inappropriate due to the aims of criminal sanc-
tions — restoration of justice, prevention of crime and resocialization of
offender cannot be achieved by holding drug addict, who needs nothing
more than appropriate treatment.
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