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In order to generalize the scope of the problematic issue provided

in the abstract of the paper, let us imagine a situation when a couple is
willing to have a biological child-in-common, but it is impossible without
a relevant medical involvement. They declared their consent that the
medical facility would carry out extracorporeal fertilization with their bi-
ological material — gametes (sperm cell, egg), which the medical facility
did (on the grounds of the respective agreement signed between the

1

This article discusses the cases of fertilized eggs, also non-cryopreserved and
cryopreserved embryos. The term ‘embryo’ is used with the following meaning:
Embryo — the result of joining human gametes at every stage of development until
the formation of a fetus.

In this paper “Extracorporeal fertilization” is used interchangeably with in vitro
fertilization. In Vitro fertilization is joining the human egg cell and sperm cell in a
laboratory procedure.
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couple and the medical facility). Embryos were
created, they were cultivated,® some were pre-
pared for the transfer (implantation)*, and others
were cryopreserved® (with the purpose of keep-
ing them for future transfer).®

After the medical facility carried out the above
mentioned activities, before the transfer of embryos
(it may happen at the moment when the embryos
are created and/or any time since their creation, in
many years), the potential biological father refused
to the further transfer of embryos, and;

a. Just refused and did not do anything else;

b. Referred to the medical facility with the re-

quest to destroy the embryos they have
created, including the cryopreserved ones.

In this particular case, the potential mother,
whose biological material was used for creat-
ing the embryo(s), may be deprived of ability to
have children in the future, which means that she
can only become a biological (genetic) mother
through the transfer of already created embryos.

What shall a medical facility and/or a court do
in this and/or similar legal situations?

Medical, philosophical or bioethical grounds
of the origin of artificial fertilization” imply to sup-
port people to have biological (genetic) child in
the environment when it is complicated or practi-
cally impossible as the result of copulation (be-
tween the future biological parents). Artificial fer-
tilization supports to realize the will of individuals,
when their physical ability cannot make it hap-
pen. This only exists for perfecting the realization
of the will of individuals and not vice versa.

3 Cultivation — growing to blastocyst. Blastocyst implan-
tation is the process of implanting the blastocyst in the
uterine lining (transfer to uterus).

4 Implantation — transferring the blastocyst in the uterine
lining (transfer to uterus).

5 Cryopreservation —a form of storing-conservation, which
is done through (special) freezing.

6 Transfer — implantation that can be done to the uterus of a
biological mother, also to that of a surrogate mother as well.

7 For the purposes of this research, artificial fertilization

means a medical achievement existing as of the time
when the research was done. The reasoning contained in
the paper may not be valid in cases when artificial fertili-
zation and all the stages of fetus development is possible
outside the woman’s body —in an artificial uterus. In that
time the issue of embryo destruction needs rethinking
and new reasoning in the part of making decisions on
embryo destruction —in the light of the right to abortion.

The human nervous system, the brains, rep-
resents a pedestal of an individual’s physiology,
together with the will — an important concept from
the legal standpoint, which is a result of a devel-
oped nervous system. Fertilization too, is a result
of an expression of the will. In the absence of
artificial fertilization, the man’s volitional attitude
ends when he makes a decision about the lo-
cation of his ejaculation. When ejaculation takes
place in the vagina, the man’s volitional attitude
regarding the likely pregnancy of a woman is
already demonstrated (if the parties of copula-
tion do not use contraceptives). However, egg
fertilization, and - after the egg fertilization — the
fetus development and giving or not giving birth
to a child do not depend on the man’s further vo-
litional attitude. The man has demonstrated his
volitional attitude by the completion of sexual in-
tercourse.

When there is an artificial fertilization, sperm
donation, etc., the man’s volitional attitude (cre-
ation of embryos with the usage of his sperm)
ends at the moment when he transfers his sperm
to the respective medical facility.

However, when a woman is pregnant, major-
ity of countries nowadays allow abortion within
the period of 12 weeks in accordance with the ef-
fective regulation, which (in the countries where it
is allowed) represents the right of a woman, only
of the woman who is pregnant. Per se, abortion
cannot be the right of another person. The right
to abortion and its enjoyment cannot depend on
a man or any other person (neither within the
statutory period, and obviously, nor beyond it).

If we address the issue of abortion vis-a-
vis the issue of discussion, which is about arti-
ficial fertilization, no other person should have
the right to abortion but the pregnant surrogate
mother despite whose biological child she is car-
rying, because the abortion from its side is relat-
ed to the processes taking place in the body of a
pregnant woman and to the health of this person.
It is also important that in case when the embryo
has already been created, the issue of embryo
destruction or its further transfer can no way be
linked to the so called sperm donor, because he
has already demonstrated his volitional attitude
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towards this issue by giving/donating sperm to,
and/or concluding a respective agreement with
the medical facility.

Correspondingly, irrespective of the legal
situation among the parties (potential parents,
surrogate mother, medical facility) in the agree-
ment, the issue of destruction and/or transfer of
embryo should depend on:

a. The woman, whose egg was used for cre-
ating an embryo, in case if this woman is
one of the parties to the agreement and
represents a so called potential parent;

b. Both of the potential parents — if the donor
material (egg and sperm) was used for
creating an embryo, then in the absence
of such consent the clinic should make a
respective decision after the expiry of the
agreed term.

It is impossible to destroy an embryo without

a woman’s will, who is at the same time a po-
tential parent (one of the parties to the agree-
ment), because, as | have mentioned before,
artificial fertilization exists only for facilitating
the realization of the will of those people who
are not capable of having child(ren)-in-common
with physiological, ordinary copulation. As the re-
sult of such analogy, although a potential parent
(mother-woman) is not pregnant (physiologically,
by her body), there is her egg fertilized, which
is equal to the pregnancy of egg donor, until the
embryo is transferred to the uterus of a surrogate
mother (except the case when it is the donor’s
egg). Correspondingly, nobody has the right to
interfere in this person’s right to abortion, as we
may think about the right of any other person to
destroy this embryo based on this person’s will,
unless there is a will of the person whose egg
has been fertilized.

As for the embryo transfer, based on the al-
ready concluded agreement, despite the legal
situations in the agreement and their wording,
only the biological mother has the right to trans-
fer the created embryo (except the case when
the biological mother is a donor), as far as based
on the above-mentioned analogy she is pregnant
until such transfer takes place, and it is only her
who has the right to destroy the embryo.

Conclusions:

In the legal relations linked to artificial fertil-
ization, when we have embryo(s) created with
the biological materials of potential parents, de-
cision of a potential biological mother should be
sufficient for the medical facility concerning the
embryo transfer® and/or cryopreservation (stor-
ing) and/or destruction, and it is inadmissible for
the medical facility to request the consent of any
other person, including the potential biological
father®, as much as this consent per se is the
right to abortion, which is something that only a
pregnant person'® has.

When deciding similar cases, the courts
should be guided by the reasoning provided in
this paper while making their judgment, because
any other reasoning would be against the philo-
sophical essence and purpose of artificial fertil-
ization that has existed so far."

RESUME

The paper discusses the issue regarding a
potential biological father when he is against the
transfer of the created embryo(s) (by means of ar-
tificial fertilization), before having the embryo trans-
ferred into the body of a surrogate mother, and/or
when he requests the medical facility to destruct
the embryo(s), but the potential biological mother
is willing to carry out the above-mentioned transfer.

8 Before the transfer (implantation).

9 In this context, the rights and obligations of a potential
father is the issue of a separate discussion, like other
issues — alimony and other domestic-legal obligations,
their scope and legal grounds.

10 In this case we mean: a) a potential mother, whose
biological material was used for creating an embryo;
b) a surrogate mother, whose uterus the embryo was
transferred to.

1 Until the time when all the stages of fetus develop-
ment takes place outside the woman’s body, starting
from the egg fertilization process — in the artificial uter-
us with all the stages of fetus development, until the
moment when fetus comes out of the artificial uterus
(birth). Purpose of creation of an artificial uterus can
be different from today’s philosophical-legal purpose
of artificial fertilization, and it may basically imply the
desire to take some processes away from the human
body, which can be an alternative to ‘less physical
wear and tear’ of the woman’s body (gaining weight,
metabolism, fatigue, etc.), reduction of various risks,
and full preservation of labor capacity.

George G. Tumanishvili
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In this case any action from the medical facility is facing a certain le-
gal gap, as far as the embryo(s) has (have) already been created, and
a written consent of both potential parents (parties of the agreement)
is necessary for their destruction. Besides, the written consent is also
necessary for the transfer of embryo(s) into the body of a surrogate
mother. What should a medical facility and/or a court do in such and/or
similar legal situation?

The paper addresses the above-mentioned issues, and the dis-
cussion is taking place in the light of philosophy, law, medicine and
bioethics, and guiding proposals are offered for the subjects involved
in the disputable issue(s). The discussion and applicability of reached
conclusions are not limited to any particular country, and they can be
applied to various countries worldwide, and may represent a source of
formation of a future positive law.
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JUDICIAL CONSIDERATIONS

WHEN ADDRESSING

FORENSIC MENTAL HEALTH ISSUES

Mark Speiser
Federal Judge of Florida State (USA)

Generally speaking, mental health issues
have been a societal dilemma that has been lin-
gering for decades, but largely ignored. Most im-
portantly and equally embarrassing, the State of
Florida has ranked 49"-50™ out of the 50 states
in the United States in per capita mental health
funding by our legislature.

Mental lliness is the predominant mental
health issue in the United States. The very es-
sence of mental illness is generally a very daunt-
ing problem that over the last two decades has
evolved into a routine, reoccurring and challeng-
ing issue that criminal trial courts must address
and focus upon with considerable detail and at-
tention.

The failure of state legislatures to allocate
sufficient financial resources to enable and em-
power agencies under the executive branch of
government to treat and attend to the plight of this
segment of our population has in large measure
contributed to a dramatic increase in the num-
ber of untreated mentally challenged individuals
becoming entangled in the web of the criminal
justice system. One noteworthy judicial response
to this phenomenon has been the creation and
proliferation of a new era of specialty or problem
solving courts known as mental health courts.
They evolved and were formulated to mirror the

approach of drug courts in dealing with individu-
als with unique untreated issues that were be-
havioral or addictive, but certainly not inherently
criminal. The fundamental objective and mission
of mental health courts is to identify, treat and re-
integrate into society individuals, not necessarily
predisposed to engage in criminal activity, whose
largely ignored and unaddressed mental illness-
es have evolved into severe psychotic conditions
that lead them to commit relatively low grade
type of criminal activity and finally jail.

This article will not be concentrating on the
development, operation and successes of men-
tal health courts in the United States but rather
how the criminal justice system proceeds and
processes mentally ill individuals who do not
qualify for mental health court and arguably are
incompetent to proceed to trial. The basic focus
of this article is how to proceed with the disposi-
tion and resolution of felony criminal charges in
Florida involving defendants asserting that their
mental illness precludes them from proceeding
to trial due to their incompetency.

Mental Health issues that surface in most
criminal courtrooms generally fall into one of two
categories: the defense of insanity which focus-
es on an accused’s state of mind at the time a
criminal act occurred, and incompetency to pro-

Mark Speiser
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ceed based upon mental illness or intellectual
disability. Although premised on a different the-
ory, insanity is an affirmative defense to criminal
charges as is self-defense and entrapment. The
defense of insanity contemplates that a defen-
dant’s state of mind and mental health disability
prevented him from knowing whether his con-
duct at the time the crime occurred was right or
wrong. The defense of insanity requires the de-
fendant to concede that (1) a crime occurred and
(2) that the defendant committed the crime but
due to his mental state he could not contemplate
that his action was illegal. Since this defense is
infrequently utilized, the issue of incompetency
to proceed to trial will be the centerpiece of this
article.

Incompetency to proceed to trial is generally
premised upon either mental iliness or intellec-
tual disability. If successfully established by de-
fense counsel, the defendant will be precluded
from proceeding to trial on the pending criminal
charges until and unless his competency is re-
stored. The following six factors must be initially
considered and weighed by the psychologist ap-
pointed to evaluate the defendant, and subse-
quently by the Court, in determining whether a
defendant is competent to proceed.

1. Appreciate the legal charges,

2. Appreciate the possible criminal penalties
for the offenses the Defendant is charged
with,

3. Appreciate and understand the adversari-
al nature of the legal process

4. Disclose pertinent information to the crim-
inal defense attorney

5. Manifest appropriate courtroom behavior
and demeanor

6. Testify relevantly

Research, unfortunately, demonstrates that
individuals with untreated mental ilinesses are
more likely to be arrested, receive a serious sen-
tence, and engage in fights with other inmates,
correction officers, or court personnel, or commit
significantly more prison infractions. (1)

Chapter 916 of the Florida Statutes sets forth
the relevant governing law applicable to foren-
sic defendants, that is, individuals with pending

criminal cases who assert they are mentally ill or
intellectually disabled or who are relying on the
defense of insanity. The pertinent Florida Rules
of Criminal Procedure applicable to either in-
competency proceedings or not guilty by reason
of insanity are Rules 3.210-3.219. Chapter 916
cited as “The Forensic Client Services Act” was
enacted by the Florida Legislature and the rel-
evant Florida Rules of Criminal Procedure were
adopted by the Florida Supreme Court to provide
guidance in the implementation of Chapter 916.

In Florida two separate state agencies under
the executive branch are responsible for train-
ing or treating forensic clients deemed to be in-
competent to proceed. Agency for Person with
Disabilities (“A.P.D.”) trains those eligible per-
sons who are judicially determined to be intel-
lectually disabled, specifically, those individuals
with significantly sub-average intelligence quo-
tients (“IQ”), that is, a score below 70, coupled
with deficits in adaptive behavior that manifest
themselves before the age of 18 and can rea-
sonably be expected to continue indefinitely. (2)
As with the defense of insanity, since the number
of cases involving defendants who are intellectu-
ally disabled are significantly fewer compared to
cases with defendants who are incompetent due
to mental illness, the court process involving this
population will likewise not be the focus of that
article.

The Department of Children and Family Ser-
vices (“DCF”) is statutorily mandated to treat
those forensic clients determined to be either in-
competent to proceed to trial due to mentalillness
or not guilty by reason of insanity. (3.) DCF oper-
ates four (4) secure forensic hospitals in Florida
for individuals requiring forensic commitment.
DCF also administers three (3) secure civil hos-
pitals that provide long term mental health treat-
ment for persons who do not have any pending
criminal prosecution but are judicially determined
to meet the criteria for a civil commitment under
Section 394.467 due to their significant and per-
sistent mental health issues. For this discussion,
a defendant is deemed to be incompetent if dur-
ing any material stage of a criminal prosecution,
that individual by court order is determined to be
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unable to proceed to trial due to the absence of
the mental competence required and necessary
for a just resolution of the issues to be consid-
ered. (4)

Generally speaking and especially in the con-
text of a criminal case, it is essential to under-
stand that not every mental disorder is diagnosed
as a mental iliness. For example, traumatic brain
injury is a physical infliction, with neurological
consequences, but it is not regarded as a psy-
chological impairment. Likewise, not every per-
son who is mentally ill is necessarily incompe-
tent. Through the use of psychotropic medication
regimens coupled with a variety of therapeutic
treatment alternatives employed by psychiatrists,
psychologists, community mental health centers
and their case management staffs, a significant
percentage of society’s mental health popula-
tion, both within and outside of the criminal jus-
tice systems are fortunately, very stable, well ad-
justed, functional and not psychotic despite their
mental iliness. (5)

In the majority of States in the United States, if
a defendant is judicially determined to be incom-
petent to proceed on any felony charge due to
mental iliness, the only available course of treat-
ment is at a state forensic hospital. Florida is one
of the few states where a trial judge has several
placement alternatives. If the defendant is deter-
mined not to be a danger to himself or others or at
risk of self-neglect, or if the defendant is deemed
dangerous or at risk of self-neglect but does not
have a reasonable likelihood of being restored to
competency while at the state forensic hospital,
and there exist less restrictive community alter-
natives to address the needs of the defendant,
then the trial court must order that defendant to
be treated in the community, either in a residential
or outpatient program, pursuant to a conditional
release plan. (6) Notably however, although it is
significantly less costly for the State of Florida to
treat a defendant in a community based program
compared to the financial outlay incurred to com-
mit a defendant to the state forensic hospital, the
rate of successful restoration to competency is
much higher and more expedient. (7) On an an-
nual basis nearly 75% of the defendants com-

mitted to a state forensic hospital are returned to
court with a recommendation that they have been
restored to competency compared to only 26%
for those defendants treated in community based
programs. In large measure this is attributable to a
higher staffing ratio of hospital staff professionals
assigned to treat a defendant, and a greater as-
surance that the defendant is actually taking the
prescribed psychotropic medication either orally
or by injection while confined in a forensic hospi-
tal setting. In reality the true difference maker in
enhancing the likelihood of successful restoration
to competency is the psychotropic medication.
When a defendant is treated in the community,
there is no assurance or verification process as to
whether the prescribed medication regimen is be-
ing adhered to since normally no community pro-
fessional is present to verify that the defendant is
ingesting on a daily basis the medication provided
to them by their psychiatrist or community mental
health center.

The issue of whether a defendant is compe-
tent to proceed to trial can be raised at any ma-
terial stage of the criminal process either by de-
fense counsel, the prosecutor or by the Court on
its own initiative. (8) In the overwhelming instanc-
es, a request to have the defendant evaluated
for competency is initiated by defense counsel.
The motion requesting a court ordered evalua-
tion must be in writing, certified that it is made
in good faith and set forth specific observations
and conversations with the defendant that would
support defense counsel’s position. (9)

If there is a reasonable probability based upon
defense counsel’s motion that the defendant is
incompetent, the trial Court must designate and
appoint an expert(s), normally a licensed foren-
sic psychologist to conduct an evaluation of the
defendant’s competency. (10) The trial court is
obligated to compensate the evaluator from its
judicial budget pursuant to Section 916.115(2).
Both the evaluation(s) and the competency hear-
ing must be completed within twenty (20) days
from the date the appointment(s) is ordered. (11)
The trial judge may select no more than three (3)
experts as needed to conduct the evaluation. (12)
All reports generated by court ordered evalua-
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tors become public records. Both the prosecutor
and defense counsel have the right to be pres-
ent during any court ordered expert evaluation.
(13) Defense counsel has the right to retain and
pay for their own expert to conduct a confidential
evaluation of their own client without prior court
approval and such reports remain confidential
unless and until defense counsel chooses to call
as a witness at a competency hearing the author
of such report.(14) In that circumstance, defense
counsel’s confidential expert’s report must be
provided to the prosecutor and court prior to that
expert testifying. Under no circumstances may
the prosecutor ever conduct a confidential com-
petency evaluation of a defendant. (15)

Even if a defendant had previously been ju-
dicially determined to be incompetent and there-
after restored to competency, the trial court may
have to frequently and repeatedly readdress the
defendant’s competency status if there is a pur-
ported downward spiral in the defendant’'s men-
tal status. (16) This scenario frequently occurs
and is attributable to fluctuations in a defendant’s
mental health status, which oftentimes is a by-
product of noncompliance with the prescribed
psychotropic medication regimen.

The United States Supreme Court together
with the relevant Florida Statute and Rules of
Criminal Procedure require that the six (6) com-
ponents (previously identified in this article) of
determining whether a defendant is competent
must be addressed by every evaluator conduct-
ing a competency evaluation as well as every trial
court judge in their analysis and determination of
whether a defendant is competent to proceed to
trial. (17)

A delay in compliance with the time param-
eter within which a competency hearing must be
set and conducted can have consequences. For
example, any evaluations conducted more than
six (6) months prior to the competency hearing
date are deemed to be stale and may not be con-
sidered by the Court. (18)

The primary objective of psychologists con-
ducting competency evaluations is to assist the
Court in determining if the accused has a mental
iliness, and if so, diagnose that iliness and opine

whether due to that condition, the defendant is
incompetents to proceed. The evaluator’s report
must also address whether the defendant meets
the requirements for commitment to a forensic
hospital or if not, if there a suitable alternative
for treatment in the community under a condi-
tional release plan, and identify, the community
resources and options that are available and ap-
propriate. The final and equally important com-
ponent the evaluator’s report must address is
the likelihood that the defendant will under the
recommend treatment plan attain competency
within the foreseeable future. (19)

No information contained in the evaluator’s
report or adduced from the evaluator’s testimony
during the competency hearing, obtained either
from the defendant or other outside sources,
(such as correction officers who might have daily
contact with a defendant in custody, the medi-
cal provider in the jail or the accused’s family
members), may be used as evidence against the
defendant at a subsequent trial in the event the
defendant is determined to be competent by the
Court. The only exception to this prohibition is if
the defendant initiates the use of this information
in any other proceedings for any other purpose.
(20)

In most competency hearings, the evaluat-
ing psychologists are the sole witnesses. This
however does not preclude the prosecutor and/
or defense counsel from calling other witnesses
who might aid the Court in reaching the right de-
cision such as corrections officers in the jail, fam-
ily members, probation officers, or the alleged
victim of the crime. These individuals may very
well be a position to offer equally compelling tes-
timony from a lay perspective to support or refute
the contention that the defendant is incompetent.
Anyone with relevant and timely information as
well as any material physical evidence can be
subpoenaed by the State or defense counsel
and utilized at the hearing. (21)

Once a defendant is judicially determined to
be incompetent, certain circumstances may ne-
cessitate a judge to choose a third available op-
tion for treatment of an incompetent defendant
other than commitment to a forensic hospital or
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placement on a community based conditional re-
lease plan. For example as oftentimes occurs,
the accused may not meet the requirement for a
forensic commitment due to the unlikelihood that
the defendant can be restored to competency,
but due to the nature and seriousness of the de-
fendant’s pending charge or prior criminal back-
ground (such as murder or sexual battery), there
may not be any available community placement
options or resources willing to accept and treat
the defendant. Under Rule 3.212(c)(2) of the
Florida Rules of Criminal Procedure the judge is
empowered to retain the defendant in the county
jail and require that services such as competen-
cy restoration training, therapy, and psychotropic
medication management be provided in the cus-
todial facility. While in the local jail if the defen-
dant psychologically decompensates to the point
he becomes severely and persistently psychotic
or places himself at risk of serious self-neglect,
a statutory process is in place, assuming the de-
fendant would still not meet the requirements for
commitment to a forensic hospital, for the Court
to initiate a civil commitment of the defendant to
a civil hospital operated by DCF pursuant to Sec-
tion 394.463 and 394.467.

If a defendant refuses to be evaluated for
competency or thereby thwarts the process by
preventing the psychologist from successfully
completing an evaluation, the Court must never-
theless, proceed to a competency hearing even
in the absence of such evidence and base its
decision on its own observations of defendant’s
behavior, lay witnesses and/or review of any let-
ters of handwritten pleadings filed by the defen-
dant. Experts’ reports are merely advisory. (22)
If the defendant is not in custody and the Court
determines the defendant is not likely to appear
or has not appeared for a prior scheduled evalu-
ation, the Court has the authority to order the
defendant’s into custody until a determination of
the defendant's competency has been achieved.
Rule 3.210(b)(3) Florida Rules of Criminal Pro-
cedure.

The level of proof required from the prosecu-
tor to establish that a defendant is incompetent
is by “clear and convincing evidence” (23) Once

a Court determines a defendant to be competent
or restored to competency, the Court shall enter
an order confirming that fact. Numerous appel-
late decisions in Florida have set aside defen-
dants’ guilty pleas as well as jury guilty verdicts
as a result of the failure of the trial judge to enter
a written order finding the defendant competent
prior to accepting a guilty plea or proceeding to
trial. (24) This oversight and neglect by trial judg-
es has unfortunately repeatedly occurred and
must be avoided as it results in an incurrence
of unnecessary judicial expenditures and court
resources.

Once a defendant is determined by the Court
to be incompetent, that defendant is presumed to
remain incompetent until judicially adjudicated to
be competent following a hearing or legally ac-
cepted stipulation to that effect and the entry of a
written order. (25) This is critical!!

Oftentimes, commentators and prosecutors
mistakenly conclude that a forensic hospital
report indicating that a defendant has been re-
stored to competency and is ready to be returned
to court for prosecution means that the defendant
is therefore legally competent! NOT TRUE!! An
evaluator’s report, whether court ordered, confi-
dentially prepared by defense counsel’s retained
expert, or staff psychologist at a forensic hospital
is, simply stated, merely that evaluator’s opinion.
Only following a competency hearing or a prop-
erly accepted stipulation finding the defendant
competent and entry of an order determining the
defendant to be competent will competency le-
gally be deemed to have been determined.

It is essential to emphasize that a judge must
exercise precaution when the court accepts a
stipulation in lieu of conducting a hearing to de-
termine a defendant’'s competency. There must
be a clear record of specific detailed findings
that a factual basis exists for the Court to accept
that stipulation. In Daugherty V. State, 96 So. 3d
984 (5" DCA 2012) defense counsel indicated to
the Court that“his client was ready to proceed to
trial”, after his client was returned from the state
forensic hospital to the county jail, based upon
the hospital’s written report that the defendant
was now competent, and further confirmed by
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two court ordered psychologists who evaluated
the defendant upon his return to the jail. Follow-
ing defense counsel’s statement, the trial judge
stated®. very good, schedule the case on the trial
docket.” Following trial and the defendant’s con-
viction, he appealed, claiming he did not receive
a proper and adequate competency hearing and
no written order adjudicating competency was
ever entered. The requirement of the court to en-
ter a written order mandated by Rule 3.212(b)
of the Florida Rules of Criminal Procedures has
been addressed. The focus of this appellate deci-
sion is its mandate that a full, adequate and com-
plete competency hearing must be conducted by
the trial judge. From a judicial perspective, a stip-
ulated agreement to the defendant’s competen-
cy is a preferred resolution than a competency
hearing which can be protracted and time con-
suming. Nevertheless the Daugherty decision
and a legion of subsequent cases upholding that
decision established the framework within which
stipulations to competency would be legally ac-
ceptable and likewise assure that a defendant’s
constitutional rights were protected. (26) At the
outset a defendant can never himself stipulate to
his own competency nor can this ever serve as
a basis for finding the defendant competent. Ad-
ditionally, a defendant can never waive his right
to a competency hearing especially if at the time
of the purported stipulation the defendant had al-
ready been declared incompetent. Furthermore,
despite the prosecutor and defense counsel stip-
ulating to the defendant’'s competency, without
an independent detailed court finding of compe-
tency such a stipulation will be viewed by an ap-
pellate court as a legal nullity. Essentially, it is im-
perative and necessary that the trial judge read
into the court record the relevant parts of the
competency reports that substantiate the evalu-
ator’s opinion that the defendant is competent.
DCF, as the administrator of the four (4) fo-
rensic hospitals to which incompetent defen-
dants may be committed, has standing to appeal
a commitment order, if in its opinion, it was im-
properly entered. For example, in DCF v. Bron-
son and State (27), DCF successfully convinced
the appellate court to set aside the trial judge’s

commitment order since the defendant’s incom-
petence was due to chronic brain injury which
Section 916.106(13) contemplates is excluded
from the definition of mental illness.

Horton v. State (28) addressed Section
916.13(1)(c) and Rule 3.212(c)(3)(B) of the Flor-
ida Rules of Criminal Procedure which both re-
quire the trial court to specify in its commitment
order that based upon the expert’s reports that
there is a substantial probability that the mental
illness causing the defendant’s incompetence
will respond to treatment and the defendant will
regain competency in the reasonably foresee-
able future. In this case two (2) experts testified
defendant would unlikely be restored and the
third expert testified the defendant “might” be
restored. The appellate court reversed the trial
court, holding that a finding by one psychologist
that a defendant “might” be restored to com-
petency fails to satisfy the Section 916.13(1)
(c)“clear and convincing standard” that there be
a substantial probability defendant will regain
competency.

In Graham v. Jenne (29) the trial court com-
mitted a “death mute” defendant to a forensic
hospital. DCF successfully convinced the appel-
late court to revise this order since none of the
evaluators testified the defendant was mentally
ill, dangerous or had a potential to be restored to
competency. Essentially, the trial judge commit-
ted the defendant to DCF out of frustration, due
to his inability to identify an available suitable
community program that could meet the relative-
ly unique needs of this defendant. The appellate
decision chastised the trial judge indicating there
is no statutory authority to utilize forensic hospi-
tals as an escape valve or a dumping ground for
persons who clearly do not meet all the criteria
that are a prerequisite for forensic commitment.
Neither deafness nor an inability to verbally com-
municate has ever been diagnosed as a mental
illness.

In DCF v Ramos and State (30) the appel-
late court sent an unambiguous message to trial
judges that forensic hospitals were never cre-
ated to warehouse defendants whose only is-
sue is the uniqueness of their non-mental health
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issues. None of the court appointed evaluators
utilized in Ramos concluded the defendant was
incompetent due to mental illness; on the con-
trary they only identified educational deficien-
cies. Without any legal basis, the trial judge
nevertheless committed the defendant to DCF
for “restoration training”. The appellate court in
its reversal of the lower court held that the trial
judge departed from the essential requirement of
Section 916.13(1)(a).

Until July 1, 2016, Section 916.145 and Rule
3.213(a)(1) provided that after the passage of
five (5) years from the date a written order was
entered determining a defendant charged with a
felony to be incompetent due to mental iliness, if
the defendant continues to remain incompetent
and there is no substantial likelihood the defen-
dant will become mentally competent to stand
trial in the foreseeable future, the court shall dis-
miss the charges without prejudice to the State
to refile the charges should the defendant be
declared competent to proceed in the future.(31)
The only basis for a court to deny a motion to
dismiss is if it can provide an evidentiary basis
to support its opinion that the defendant will be-
come competent in the foreseeable future and
the time frame within which this will occur. To be
eligible for a dismissal of the charges under Sec-
tion 916.145, defense counsel must demonstrate
the defendant has been incompetent for five (5)
continuous uninterrupted years. (32)

Effective July 1, 2016, Section 916.145 was
amended to rectify the disparity between the
existing statute that requires a non-restorable
incompetent defendant to be under court su-
pervision for five years and numerous reported
commentaries from highly reputable, nationally
known psychologists that if restoration to compe-
tency can be attained, it will normally occur with-
in a period not to exceed eighteen (18) months
from the date of determination of incompetency.
Thus, the revised version of Section 916.145 au-
thorizes the dismissal without prejudice to refile
the charges of any non-violent felony if a defen-
dant has not been restored to competency for
a period of three (3) continuous, uninterrupted
years from the date of the order determining

incompetency. The five (5) year period before
charges can be dismissed remains in effect for
all defendants charged with a violent felony.

Over the last several decades mental health
issues have evolved into a prominent feature of
the criminal justice process both in Florida and
throughout the United States. The number of in-
dividuals with untreated, significant and severe
mental illnesses that are arrested and thereby
become a statistic in the criminal justice system
is on the rise. This is a product of a community
mental health system that is fragmented, under-
funded and operating with significantly dwindling
budgets.

Trial court judges have in effect become first
responders, charged with the responsibility of
establishing diversion programs, such as mental
health courts, where therapeutic jurisprudence in
tandem with available community providers with
their limited resources, can address the needs
of mentally ill defendants, not otherwise predis-
posed to commit crimes, who lack an extensive
criminal history, and are charged with nonviolent
felonies. In most instances this segment of the
mentally ill population unfortunately get arrested
because they are not being provided with psy-
chotropic medication and community treatment
services.

The remaining larger group of mentally ill de-
fendants ineligible for diversion from prosecution
through a mental health court or an alternative
structured program has been the focal point of
this article. Trial court judges must be keenly
aware of the Florida Statutes, Florida Rules of
Criminal Procedure and Florida Appellate deci-
sions relevant to issues of mental health, compe-
tency and placement. Equally compelling is the
necessity that trial courts must recognize those
defendants seeking to fraudulently and intention-
ally abuse the established competency proce-
dure by feigning and malingering a nonexistent
mental illness or exaggerating the extent of an
existing mental illness when they are otherwise
competent to proceed, in order to avoid having to
stand in front of the alter of justice.

The entire process of identifying whether a
defendant is mentally ill, determining whether
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due to the mental iliness the defendant is incom-
petent, undertaking steps necessary to restore
the defendant to competency in the community
or at a forensic hospital, and conducting a hear-
ing or entering an order on a stipulated factually
based agreement if appropriate, that the defen-
dant has been restored to competency must be

FOOTNOTES:

correctly complied with to assure defendants
that their constitutional rights are adhered to and
not compromised. Trial courts are charged with
this very meaningful and immense responsibility.
Their failure to effectuate their legal responsibili-
ties would be construed as an abdication of their
official duties as the arbiter of the law.

1. Massaro, J. (2004)“Working with people with mental iliness involved
in the criminal justice system: what mental health service providers
need to know” (2" Ed.), Delmar, N.Y.; technical assistance and policy

center for jail diversions, p.3
2. 916.106(1),(15); 393.063(32)

3. 916.106(7). DCF is only responsible for handling defendants incom-
petent to proceed due to mental illness who are committed to DCF by
a Circuit Court Judge pursuant to section 916.13(13) either because
they are a danger to themselves or others or at risk of self-neglect.
A forensic commitment to DCF also requires the ftrial judge to deter-
mine that all available less restrictive community treatment alterna-
tives are unsuitable and that there is a substantial probability that the
defendant will regain competency while at the forensic hospital in the
reasonably foreseeable future. DCF is also responsible for treating
pursuant to Section 916.15(2) any felony defendants found not guilty
by reason of insanity who are unsuitable for treatment in the commu-
nity due to their dangerousness or self-neglect issues. The number
of not guilty by reason of insanity cases pale by comparison to the
number of cases where defendants assert they are incompetent to
proceed due to mental iliness and therefore were not the subject of
this article. Unlike defendants committed to DCF who are incompe-
tent due to mental illness, defendants who are found not guilty by
reason of insanity and committed to DCF can be held at the forensic
hospital potentially forever or until a judge determines they would no
longer pose a danger to the community if they were released back
into society. In contrast incompetent defendants who are committed
to DCF due to mental iliness are entitled to be released and have their
charges dismissed without prejudice after three (3) or five (5) years
depending upon whether their crime is violent or nonviolent.

B

916.106(11)

5. A prominent concern in the criminal justice system is a trend espe-
cially, among incarcerated inmates to feign symptoms or exagger-
ate the extent of their mental illness hoping that by doing so, they
will be judicially determined to be incompetent, and thereby avoid
trial and possibly be released into the community on a conditional
release plan when they otherwise might not be released from cus-
tody. This“malingering syndrome” diagnosed by experienced evalu-
ators more frequently occurs in evaluations of defendants charged
with violent crimes and offenders who are habitual offenders facing
significant periods of incarceration if deemed competent and subse-

quently convicted.
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Furthermore a defendant’s constitutional and statutory right to a
speedy trial is tolled once a defendant is adjudicated incompetent.
Muhammad V. State, 494 So. 2d 969, 973 (FLA.1966); Sampson V.
State, 83 So. 3d 209 (2™ DCA, 2011)
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RESUME

In the Section 1 of Article 7 of Criminal Code of Georgia, it is reflect-
ed German model of the concept of crime with the following three ele-
ments: composition of action, its illegitimacy and blame of entity. Unfor-
tunately, the genesis of criminal action it is not taken into consideration
in this model of the concept of crime, as the conduct of the crime does
not begin with the implementation of legislative composition of action,
but with the blame of the entity, when the latter approaches to the ac-
tion of lawful obligation with irresponsibility, i.e. with guilt. This infringes
the obligation of lawful acts and then legislative composition of the
action is executed. This is genesis model of the concept of crime, in
which the criminal elements are set into contrary order to the German
model: blame, illegitimacy and composition of action.

Under theoretical analysis of the German model, as a rule, those
methodological principles are not taken into consideration. In accor-
dance with those principles, the fact of legislative composition imple-
mentation (if there isn’'t any excluding fact of illegitimacy) inducts the
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conclusion of the illegitimacy of this action (as
from the essence to the turn) i.e. it is much likely
that the German model satisfies the investigation
interests of criminal case but, however, can not
response to the requirements set by the court to
qualify the action as a crime. The genesis model
of the concept of crime corresponds to these re-
quirements - when the court makes a decision

NOTES:

in accordance with the criminal genesis firstly it
defines illegitimacy of the action, whether entity
had infringed the obligation of lawful action or
not, secondly it defines the blame of the entity,
whether the entity approached to the action of
lawful obligation with irresponsibility or not, i.e.
with guilt and conducted a legislative criminal
composition.
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gian)

2. See, Natchkebia G., 2015. Practical Recommendations for the Gener-
al Part of Criminal Code of Georgia. Thilisi, pg. 222-234. (In Georgian)
3. See more at Prof. Turava M., 2011. The Doctrine of Crime. Tbilisi, pg.

326. (In Georgian)

4. See, Turava M., 2013. An Overview of General Part of Criminal Law.

Thilisi, pg. 164. (In Georgian)

5. See, Problems of Criminal Law, volume 3. 2013. Thilisi, pg. 169-170.

(In Georgian)

6. See, Tkesheliadze G.T., 1975. Case Law and Criminal Law. Tbilisi, pg.

51-54. (In Russian)

7. See, Jibuti G., 1975. Inductive Inference Nature, Thilisi, pg. 121. (In

Georgian)

®

See, Tsereteli S., 1965. Dialectical Logic, Thilisi, pg. 632. (In Georgian)

9. Baumann (Wtber) Mitsch, Srafrecht, Allgemeiner Teil, Lehrbuch, 1995,

S. 281- 282. (In German)

10. Roxin C. 2006. Strafrecht, Allgemeiner Teil, Band 1. Munchen, s. 197.

(In German)

11. See more at Natchkebia G., 2000. Introduction to General Theory of
Qualification of Crime. Tbilisi, pg. 73-85. (In Georgian)
12. See, Natchkebia G., 1997. The Subject of Criminal Law. Thbilisi. (In

Georgian)

13. See, Tsereteli S., 1965. Dialectical Logic, Tbilisi, pg. 646. (In Georgian)

14. See more at Natchkebia Guram., 2015. The Problems of Qualifica-
tion of the Crime in Accordance with the Separation of Powers,“The
Guidlines on the Criminal Case Verdict Form, its Validity and Stylistic
Operability of the text.” Thilisi, pg. 173-176. (In Georgian)
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tors, Unicef, bgem8oboBgcomaos: http://www.unodc.org/
pdf/criminal_justice/06-55616_ebook.pdf
2 303330 yogemgdgdol  3mBodghol Bmgaco  bobosmals
39603360 N10. 30333000 7030m93930 s60bEmemBenmgabord
Fo6rnBlognemgdsde, bgemdoboBgromBos: http://www2.

ohchr.org/english/bodies/crc/docs/CRC.C.GC.10.pdf

3 3306030330@0 2., sbomymodg o. 2000. - bodoé-
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33@06360000 36)0306«)@«)600 o b0306m0@Q03303o
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html
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8 George L. Kelling, 1985.“Order Maintenance, the Quality
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Association), p.297

9 Juvenile Defence Police and Practice Career Re-
source Guide, 2015, bgem8obobgomBos: september
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setting/prisons/Rec(99)19%20Georgian.pdf

11 oéabénws@mzpsmo 80600@3[)03*3@360[) 3mcgqbo,
bgemBobsBgomdos: http://ick.ge/articles/20207-i.html

12 Don M. Gottfredson., Michel R. Gottfredson, Stephan D,
Gottfredson, et al...ers, 1994. improving information for
Rational Decision Making in Juvenile Justice (Sacramen-
to, Calif: Justice Policy Research Corp) p. 55

13 Children in the Courtroom, 2008. Challenges for lawyers
and Judges, 2nd Ed., p. 123, citing Susan R. Hall., Bruce D.
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and science in forensic Evaluations,) Washington,. P. 12
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RESUME

Juvenile crime is an international phenomenon and as the world’s
juvenile justice system study shows, no country in the world could es-
cape this problem.

While all democratic and legal state is trying to create a humane
criminal justice policy, International challenges are created in accor-
dance with the laws of the liberal model of minors.

This article discusses Specialization of all parties involved in juve-
nile justice, their role in the fair conduct of the process itself. The issue
of international experience and practice of Georgia, As of January 1,
2016, also since it has been launched a new Juvenile Justice Code.
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1. Manual for the Measurement of juvenile justice indicators, Unicef.
available: http://www.unodc.org/pdf/criminal_justice/06-55616_ebook.
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Juvenile Justice, available: http://www2.ohchr.org/english/bodies/crc/
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3. Kuirikashvili B., Andguladze T. — 2000. Crime prevention and juve-
nile crimes criminological research-psychological aspects of Georgia.
Magazine “Almanac”. Thilisi. P. 122 (In Georgian)



#5, December, 2016

N
(08)

10.

1.

12.

13.

14.

15.

16.

17.

18.

19.

Chkhatarashvili Sh. — 1999. Education of social psychology,. Thilisi, p.
155(In Georgian)

Adler U., Mueller g.o.v., Lauperi VS, 2012.- Comparative Criminology
and law enforcement systems in the United States, p.50-55 (In Geor-
gian)

Development of the Juvenile Justice System. available: http://criminal.
findlaw.com/juvenile-justice/development-of-the-juvenile-justice-sys-
tem.html (In English)

Administration of juvenile crime. 2011. (Of legislation and international
legal mechanisms), published by the United Nations Children’s Fund
(UNICEF). Thilisi. P.120 (In Georgian)

George L. Kelling, 1985.“Order Maintenance, the Quality of Urban
Life, and Police: A Line of Argument, in Police Leadership, ed. William
A. Gelles (Chicago; American bar Association,), p. 297 (In English)
Juvenile Defence Police and Practice Career Resource Guide, 2015,
september available: njdc.info/.. /specialization-in-juvenile-defense/
(In English)

available: http://www.coe.int/t/dghl/standardsetting/prisons/
Rec(99)19%20Georgian.pdf (In English)

Juvenile Justice Code, available: http://ick.ge/articles/20207-i.html (In
Georgian)

Don M. Gottfredson., Michel R. Gottfredson, Stephan D, Gottfredson,
et al...ers, 1994. improving information for Rational Decision Making
in Juvenile Justice (Sacramento, Calif: Justice Policy Research Corp),
p. 55 (In English)

Children in the Courtroom, 2008. Challenges for lawyers and Judges,
2nd Ed., p. 123, citing Susan R. Hall., Bruce D. Sales, Courtroom
Modifi cations for Child Witnesses: Law and science in forensic Evalu-
ations,) Washington, P. 123 (In English)

The case of SK vs United Kingdom — 2004.(statement N60958 / 00)
Strasbourg, June 15, (In Georgian)

Model Law on Juvenile Justice, 2007 (In Georgian)

Georgia’s criminal justice system, the Ministry of Justice developed
the project of a new legislative act, “Juvenile Justice Code”. available:
http://freeview.ge/2015-04-18-07-29-00/(In Georgian)

General Comment No. 5, 2003. CRC for the implementation of the
general measures, paragraph 45.(In Georgian)

December 30, 2015 of the Government Decree Ne668 - “juvenile jus-
tice and the process of carrying out this process of specialization of
persons involved in approval of standards”, available: https://matsne.
gov.ge/ka/document/view/3143176 (In Georgian)

Batumi City Court’s judgment of 29 January 2016, The pub-
lic prosecutor in a criminal case — prosecutor and the lawyers for
challenge available: http://court.ge/courts/baTumis_saqgalago_
sasamarTlo/?page=25&id=2765 (In Georgian)

Elene Kavtuashvili



N
N

#5, ©939309%0, 2016

Elene Kavtuashvili

BIBLIOGRAPHY:

1. Criminal Code of Georgia. 1999. Version of May 2015. (In Georgian)

2. Juvenile Justice Code of Georgia. 2015. Version of October, 2016. (In
Georgian)

3. Convention on the rights of the child of 1989, the Edition of the Octo-
ber, 2016. (In Georgian)

4. Batumi City Court’s judgment of 29 January 2016. (In Georgian)

5. The Criminal Chamber of the Supreme Court of Georgia - The judg-
ment of 29 July 2016. (In Georgian)

6. S.k. The United Kingdom - (statement N60958 / 00) Strasbourg, June
15, 2004 (In English).



#5, December, 2016

N
(On)

AMLOFOMOIT2OL
JBLJo03MBOJON
BoM3Jo(), mM3ME®EG
LOFOMONEDNO6() LOLOAdGOILM
JB8MIB3TLIMBOL BLOFIOTOS

LOLLEDOL LOBOMOITLOL 3GHMBILAN

0bo anMogmo

308300000 bogEOdEOb Pboggbodghob 0ntoy0HcO
0390 IH0b 0JHE0bH0, 03030000, F9000HMEN

bLA3306dM LOMY3IBN: dmbodomemy, BHmmo, aodmoghgdo

ddbo3a0

LOJOOMZIENML, OMEMGOE  LObgmMABoymL, ©oEO boboo
093L LOFOOMMgOMH030 LObgmABoBML 339090 MOOL ©3dO(300.
b3oMH00 LOJYOOMO 080L MOMBOBY, OMI 3GHOMMODHYH0O dOOTNOBOL
JIBMYd900L ©OE30, OM3 LOMOBOE™M MYogz0MgdoL LodgoMmadL
M00MmMIYPM0 Logombo, GMIgMoE, F9LOJMYogE0d, Lo mbgL
39060©09L 0MBbOTLGYM MOMYdYEYOoUL.

oLbaov3Lo JobooMLOL LObygmABoxwm 3Mmmobhogd o6 JY6EO
OHhoom®aL ®0g0m  O30MYdOE. OIYBFOMIOIMNO  JOJOOMO
B000E900L ObbMG(309MY0d — LOZOBMBIIOM™M 00HOL TgLo-
0030LMBO LOGOMOTMGHOLM LAHOBOOOHHOMOD, BOMIgMoE J0dOOE
9600 0LObO3EIL LOYOMOTMGHOLM OFHYO0MO O LOJOOMZGM™ML
3MBLAHOHYEO0M ZOMOBHOMYIIM dOTNOBOL JBMYdgd0L OEZOL.
LOFOOHOMOL 6yd0LANGEO OMZ0 YOO 0YmML MG0bHOMYOYMO
LEMGYEO OMBOIBYMO F0BOOL FoMBY30Dg O OAMBOZIMOLL O3
LOLLbEMOL  LOBOGMEOL  LOZGMEHLM  FOBMBIIYIMMOd PO
BoGM3MOa96@aL.

0bo ggdogmmo



=
(@p)

#5, ©939309%0, 2016

060 gudMogmmo

LOTOOMMOOBbO  LOLOOOHMNM™M  3obbo-

m3ob  IBmYoed  gOM-gOM0  BYbo-
0960hgM0  JWMYOdd 00  JJ@WIJOOMO O
0030LIBRIJOOM HOIMBOIMZOMT0, HMIgm-
LOB 0MZOEMOLENBYOL dOTNOBOL JBMYOOMO
93O ™M3yMmo 3mb396(300 O JOHMIMOLMO O3

LOYYOROMO LOTOOMOMBOGIMYdOL
306bm®(309mMyoo LOFOO MO 03 0
©93m3MobHoIgmmo 360633039000 ddmbg

LObgMABoWMB0  BOGMAMYOabIMOS. 8939
3600 0mM06036ML 0LOE, MM LOFOOMMOO60
LOLOFOO MM ZOBLOMZOLYBRINJOOOBIYNOO
06O  JbmMmMME  OEO300bOL  JBMIOOMO
930mM3ymo  3mb3gboom, oMOIgL 030
oLObMONO dLY39 0LYm  LOYGO®OTMGOLM
LOBOOOMIOB03 EM3ZYFIbHY0dn, B MamM9-
00(300: LOYO®OTMGOLM 3oghHo LOIMIJOMOIM
@O  3mmohodn®o  Jumgdgdol  dgbobyd,
0@O30060L JBRMYOOMO LOYM39INNOM
©I3MOMOE0Y,  93MM3O330M0L  JoOHOMO©
JIBRMIOOMO JOOHHoo ©o ©.3.

LOFOOHOMOOB0 LOLOTIGMMM™ML gobbom-
300 6006030 MO FLOMGMO MOBOLEMOIMOOL
3M063030L LBEMGMO GHJOMOdYdY, MO,
®oO30L dbM0g, 9603369MM300EOO OTM-
3090m0o MLV MMAL  GHMMLY  ©O
doLo  I@WMIOoOIMLOMIgdOL  BOGHFMYODY.
LBMGgE AWMLV OMad oL BOZIMY,
OMIGEMIOE  3MOIHoZ3gmoE,  3OMmEgLOL
000@060MHgMO0LOL, YOO JOGOY639eMYmML dM-
603670 30630300 OBbMGMF0YIMdo.

000L gomzomaLBabgdom, BobodYOOMY
6036 ™AL 30HO60O FMLOTOGOMMOL GHMMAOL
300bomMOdgdo LobbemoL Lo ML
3MH™ME39LA0, dobo IMdagEadoL WOMIMYdOL
306LOBMZEV.60TOMIT0NBOOOOOOLOLYMO
00 M30MLOBGOLOM JoOH MY LOJOOHMOMAOL
BO3mMM30690900L 0YOHORBROGFOGJOS, OM-
d9mboE Pbo 3m3y3gLb Mo3mInbEO30900
LOZoMbOL gogdEmogLdIMO GYanrmoMgdoL
00090600 3oLOHO®YdgeM  LOIOOMBIYOMM
(330905006 O30330MH9d0m.

bbgoEOLbgy LObgmIBoymTo dMLOTOM-
0Omob  J@Rmgoodmbomgdol BOGOIMId0
bobbeolL  LOFOGHOIMOL  3OHMEYLE0 3Ob-
Lb3OZadYMOE  BaLE0aEYod  LOZYMOGO
oLAHO®O0L, LOEOOMINHD Y 3MEODH03IH0

30630006H7g00L 3OM30MOLBNBYdOm. LOJOM-
039mmbom3oLb  8603369mm30b0d, GMJ
890mbLgbgdgmao  Logombolb ®HaIMM0cMYoo,
0MLYdYMO L3YE0B0Z0L FOM3OMOLBNBYdOM,
946HEObMOMOL dm393ym by m™mIo
03MHMO0MYdYM 3MOJH0ZOL.

603G maIn  Jgagod  JgLogmolL, LOJo
00300 @O  OL3Z3bOLOEZOL.  TgLOgmOL
d900a3ma 6036 ™AL dgmby MO30
©OgmMAMBY  LOZomboL  DdDMBOO  OBOMOBU;
09LO3g ™mO3d0 dobobomgdd 063300030960
@O J95006mgd0m0o  LoLbeOL  LOJOGOMMOL
3OHMEoLOL  do®omoo  FobOLOOMYdModO,
o3 ROJHMOG0300© 306LOBM3EOZL
AmLOTOOOMOL JWYOOTMLOMGO0L QOG-
3maodL; dgmmby MoO330 YgMomgdd Jodo-
b30mM@adO LOJOOM39MMT0 dmdgodg
®939Mm0Mad0d9; ©OL3ZHd OYMIMASd Fob-
bm®E0gmYoYmo  33o30L 39EY3J00L Y-
$009000L, 99093030900 3MB3MHgHIMmo LOZO-
6MBIIdMM™M BY3M3H0EOO(30900.

1. 3mMaCMI3A0L 360MOB0N

Omamb dgLogomados 0Mm060360,
LOTOOMMOOBO  LOLOTIOMMM™  gobbomaol
IBRMmagdd  LOYGOMOTMGOLM  LOFOO ML
Q}Y6EOIgbHdo  3M0b30300.  0MbOIbYML
0m30mMoLBOBYSLL  VEOTNVBOL  IBMHYIOMO
©O0 JdoGomMO® MOZ30LYJBJOOMO  OBZ0L
3Mb396(300, GMIMOL MObOLAVE, LOIMIo-
mogdm  J@YOOMO O  FMIZOMIMOIOMO
306LOBM3EOOLOL 6 BOGOEAYHoomo Byo0L-
00960 LOLbEOLLOAOGOIMYdGDN30  dDO-
©900L  LOWYIZMNOBMAOL oM 33930LOL
Y39moL 0g3L agmbogmHym 30030 30LO LOJdob
LOFOOOMOOBO O LOG39ybm ZoOBbOoEM30L

JBRYO0 3obmbolb Lowydzgmbdg dggdbomo
©09MY3NEIOIMO O B0339MJmYogmo
LOLOTOOOXMML 3096, V3EY6OE, LOJAOL
LOFOOOMOOBOO a3vbbomazal dgbobyd
SmMbMm3b60 0O30060L JOOHOMO® JBMIOOMO
0 0030LIBPIJOOMO 3MHOgH039mo

306bm®m309emMad0L OP(BOMYogIMO
B06030OMB00.  P30xMLOE 8603369 m-

30000, M3 0OE 9ghmo dbodg 06O HoagL



#5, December, 2016

~
~

0MObgMbOYMmgem 30 m™md9dT0
™m3mbgbhoL Lodo®oLIOMEO.
36M0b(3030L MgOOHOIYMO 0MOOMYOO
06 0M0oL LOZIVG®OLO. dmmohogzdydo b69do
LOTOOMMOOBbO  LOLOFOGHOIMML  JOOHYO-
30Mymxzol momoddy  Jbo  dobObML
LoLbEOL LOFOGHMMOL LO3GOMEILM JOBMB-
09dmMmMdOI0 3Mb3Mghymo J8gom0o
BMm®3700L ZOoM30MOLBNBYdOL LOTYOMgdOm.
LOOBHYMILMO, O 3BOM YOO OAM3MOBOYL
0Mb03bymo JBRENHO0M LOGFYOMMOOL
d9LOdMYOEMMOO? HMFOEO, LobLboL
LOTOOMMOL LOSGHMEBILM 3MEYJLO dMOL
69000L30gm0 LOLLbEMAL LOJOGMMAOL LOLEHY-
doL do®omoo ©M3YIgbho @O  ZobLo-
BM36MHO3L  LOFIOMMYOG0Z  FYHIOHOL,
3OHME9LOL FMBOBOMMYMO FMMMENBHOLO O
LOFOOHOMOL BLHODHYHIOOL FOBZ0MOMYOOL
0000MMYMaodL;"  030LMOB,  LOJIG ML
0MH(E 9hmo oMan oM obEablL go3cmMoboL
009060 0@Od00bdg 0gLO O EbMmaMmadaL
boMabbdg, Hmam®E LOLbEOL LOJOGOMOMO.

®o30L039

9903, LOLbMOL LOBOGOMOMT0 bObEObOL
30MOOOY30MMO0 00603039 306H9d0L
3000OHMMAdd O JOObOTOIMm™m  306HHo0L
ALEO3MY0L.2

o0Mmbodbymo @ho3oL F93mba3g3900 BOYg-
LOGOEYdY, 000L doybgEogzoE, M3  LOL-
bemob  LOBOBmOMO  gxyYdbgde 39093
LOYOMOTMEOLMEO dMOVGYOYID F0EFMIAYOUL:
06 0MLYdMOL EOBOTOYMO 3ObMbAL goMydy;
06 0MLYOMOL LOLEIMO LOFOO M GOD030
LO®Yd3mmoL goMmadg; LOLbeMOL LOJOGHMOL
BY6OIgEeHO® d00HBY30 POOBOTOYMMOOL
3M9dY3®WE00; VMOOMYOPMOO  dOT00bOL
LOEMEb@MOL MOZ30LIBWEGOOLO O LOZYm-
®90o0L J@mgdY;  LOFOGOMMOOBO  LOLO-
00OHOMML JBMYdY; 30M0L JBMYdY, O
0MOOOHML OBOTOYMO; doLONNZMYOOL IJ&B-
m9d0;® 0mLOB0IBO300 0LOE, HM™M3 LOLbEOL
LOTOBOMOMO  ZObNFOOIHYOO, MMaMB(E  LO-

1 Strang R., 2008. More Adversarial, but Not Completely
Adversarial: Reformasi of the Indonesian Criminal Pro-
cedure, Code Nineteenth Annual Philip D. Reed Me-
morial Issue, p. 188.

2 Ipp D., 2000. Adversarial Justice in transition, Univer-
sity of Western Australia Law Review, p. 288.
3 Bassiouni M., 1997. Crimes and the Criminal Process,

Arab Law Quarterly, p.271.

BDMaO@MYo0L MHgog0Mmxod  ObOTOPMOL
00006m. bmmm  LobbmmoL  LOIOGHOHMAOU,
OHMmam®E 39360909000, 30d0600 3B ME9LOL
0006900L gObBbMG®EF0YMgdd Y3gmodg 39do-
6960 O 9BIJH0obo gdgoom.*

MYOMYMOE,  3OMIZIIWO  NZOLOD-
®obom,  LOLOJOGOM™m  LoLMYdd  B9()-
BO3myo0 boobbom LObyEMIBORML
LOZOBMBAHIT M MGOHFOOML, 30GMMOTHbHOL,
BY6J30go0L  g3mogLYdI  YBYJOOEOB
30 000hby3d @O 0LY3g 98603369MM3060
Bgmmomo  390943L  LOFOGOXMOL BMGIOMO
3obadodhgdol 3Gm@Egbdo.  gb  bEgoo,
003bgo3o®@ 000LY, GMI  LOLOTOOMEHM
3006Y439homooob  0mgoL  3MB3MIHI,
3066 ™ LOZOMbYOMOB 00006 mM9d0m.°
dmagoghom  LobgmdBoxymdo  VMB03bIMO
99O MZOmMLOROBMY, BMZOL 30- 6OIMYdOQ.
3030MOMOE, 09O m00b0m  LOETgW™I0
306MBIMYOMMAOLY O FOOMMALOFYMYdOL
LOLMHYBODY  dOdM33amOmO  3MBHG MO
0  yogomo. 900obodg 39MHomedog
LOLOTOIO I ML MGFOBOBOEFOIYIO FMBYMOD,
00939 OMFMOF OMIZIIMO SOMBIVIOYOO,
0603369 M®M300000 @OTMZNMIOIMO O30
LOLOFOOOMML  3oEOBY39HONYdOdg O
060 30OHMOAZbHoL 8909303909 3obMBHY.6
0mb036gm0o dom JBROH™ 0JYE0MYogmL b,
O™ LOLOTOOMMML  JBMYOOIMLOMYdOL
00Mm933moMmgdgmo,  dmJogoo  bmMagdo
399L000390MEIL  3MBIG9DHII  LHObEOM-
HooLO @O  LODMBOOMYdOL  BMGOMYD
m069d7mMo90L.”

BMaOOO, LobbobL
3OH™ME39LA0  BgooLBNgMOo 3O MOMYTd  Ro-
dm30bOMHgMOL mGo  dboMoL  IOHMogM-
®LOBOBOOMIIF™ 3MBOE00EOB, HMIMYdO3
006d30006  3030ME3900LOM30L.2  LOLbEOL

LOBOO ML

4 Chukwunweike A., 2014. Inquisitorial and Adversarial
Process in Nigeria’s Criminal Justice System: The Di-
lemma of a Colonized State, University of Western
Australia Law Review , .p. 175

5 Laskin B., 1972.The Judge and Due Process, Mani-
toba Law Journal, p. 236.

6 Caenegem W., 2003. Adversarial Systems and Adver-
sarial Mindsets: Do We Need Either, Bond Law Re-
view, p. 114.

7 Ringold S., 1976. A Judge’s Personal Perspective on
Criminal Sentencing, Washington Law Review, p.631.

8 Caenegem W., 2003. Adversarial Systems and Adver-

0bo ggdogmmo



Y
oo

#5, ©939309%0, 2016

060 gudMogmmo

LOTOGOMOMAn  3mMJdgEo  Y3IMOE0Hd0L
0JHPOmMmOoL BGEOL  LOTOGOMMOL 3
@OMa0LOM30L  EOdoboboomgdgmo  L3Y(EO-
303960 LOGOMYMIYO0(S. LobbmoL
LOTOGOOMOL 393006900 36Hm3qL30
3OMZYOOHYOO bMI 30MMBL, OO3HI0EML
306H0L 0GOMIYEN MY, bmm™m O(330L dboMg
@O3MAL  LOBOBVOOMBIZML  OIHZOEYO0L
00%60m, 06 OMOOMIOL O0MHOML.® d3OLMVD,
003006900, OHMIMId0Q3 LAOOVO
©ObodogmbL, Gmagm®E  Babo,  LOLEYML
000H69396 YLOVIM3BM T9EYaOE, B MIGEO3
,JOOOM MO, MO30000 YOO 0030MMBb. 0LOLO
MO3O30M39MO  goPMoodd  0Mm339moL
mmboLJ0gd9dL. 3oHdGHMO0L Jgdmbzn30do
BO0mMMO9g6 ©OBOTOYMOL JOBOYMOBOL @V,
OHmam®dE  BoLo, 06O ®MOBOIIOHMIMMOYO
3MMOE0OLMVOL. 039MY096 Y39mmMOWIOL, O3
89©0L om0 JgLOdMYdMMO0L WOMIMYdJ0,
oMo 0bLObo OO (FBMB dGOMYYMYdOE. 9L
0MHoL  OHJImMO  3OMmEgLOL  OBYgdOEOL
dMmMM 3MJgddgYd0d®Y."°

LobboL LOTOGOOMOL 3OH™ME39LOL
9070M™m MOBAbMdo, BYITM™M F0MOMYOYENO
LOOMPYMIgdOLO O  doboLoOMYOMadaL
30m30maLB0bgdom, OOINOH0L YJENydgdalL
0333000 O LOFOOMEMNO60 LOLOTOO MMMV
796G Y639mYymBoL MZOmMLOBGOLOm, YI6033-

6gemm3069L0d  FMLOIOGOIMOL  GHMEMOLY
@O 90L0 JBMYOOFMLOMYdOL BOMFMIdOL
0M93300H 960 ®9339mM0M900. LB

MLV Mg OMHOL BOaY®O, GMIGELO(
6@  goohbaglb dmgdgmagooL  LOZFOGOLO
0030LgBPgdd  030LOMZOL, GOMO  3doLo
dgLodmgommdgdo 3GHME9LA0  odMmagmEAL
030 LOZOMbgdOL 9BgIH0OB0 FOOBY39HOL
d9LOdmMgoMMOOL, ®oE, ™o30L dbMog,
LOOMMMMEO 3OHME9LOL J9EYIa90dy YOO
00LObMUL.

BMaooE, IMLOFIOMMOL JBRMIYOSIM-
LoeMgdoL G@OaMagdoL AMBaLG0Za]dd LOL-
bemoL LOFOGOMMAOL 3G MEgLA0 LbgoOLb3d

LOTOGOMMOL LOLHYFOTo BYEI0Z0E ZO603-
OO  (33M0mYogoL O LOZOMOYPM®
dm3030m303 890(33m90o." OHMamo3
0mdgo, 09 gHoddg LOJOO™MZGMLOMZ0L
060336gmm30000  LOZombgdoL 0333060
30006943900, ®o33MMEILLIYHOLIBIIHOOBL
30b@oL. OPE0mMY0IMOd 3OBMBIYOMMOOL
0mgdomoggmo  0bhgcmgLgdmMOb  FgLOOVAYdY,
3000000006, M7 306MBIIII MO OGO dLObOZL
LOBMBOOMYBOL BOLGYIMOYOL, 0L FOGOFO3L
m9a30(H030(3000.12

IOM-ghmo  dmLOBGYOOL  MOBOLTOE,
bobLbOL  LOFOGMMOL 3O MmEgLo VOG-
00O ModEY603g gHodo Tg0dmado
©O0ymL: hoabommo ObOToYmMOL 330a0-
B03OE00; OBOTOPMAOL godmaB3930 d0dgdoL
0©96h0xB0E0MJH00; 303Md0gdoL BOMIOOHM3Y;
0MHOMEAdoL 3OM(39LO; BobOLOLOTOGMENM
LbEM3Y; gdobohgbolL OEY6o."* dMLOIVM-
0OmoL J@RgoOdmMLbomagdal  BOGHIMYO0L
306LOBM3MO 360I369MNM30600 MM
0000m9dYM™ ghHo3dY.

2. 064309080300 Oy
dd5060m360010 bOLLENOL
bLAFAMOICV0L 3MBILOL
d0m00100 3ubab0odIdMAB0

3mLOFOOOMOL JBRJOOIMLOMYdOL Go-
MHamagoo LobbMOL LOIOGOMOL 3B Mm3gLI0
©OOM3NEIYOYMMOS 03  oMgomadody, oY
3OHME9LOL GMIgMO FMOIMOO F0MYOYMO
3Mb3Mabhym  LObgmMABoxwmdo. GOMMM3
B90mmoOE 0M060d6o, LOLbEMOL LOJOGOMMOL
3OHME9LOL OLAHMGOYM-LOFOOMMYOEH0Z 3Ob-
3000M900LMOb 9O MO 30OHOIYOMDO F0LO
ROO3YO0.

0M00MmYoYmMo  JoEamadol MObobdo,
LoLbbeMOL  LOJOGBMEMOL  3GBmE3gLo, dgbod-
madgmno, 0ymb 393000H900m0 o6 006330-
B030960. M6 3MEOYEL IOGOL gobLblvzgooL

sarial Mindsets: Do We Need Either, Bond Law Re-
view, p.112.

9 Roberts P., 1994. Science in the criminal process, Ox-
ford Journal of Legal Studies , P. 471.

10 Roberts P., 1994. Cience in the criminal process, Ox-
ford Journal of Legal Studies , P. 472.

11 Ipp D., 2000. Adversarial justice in transition, University
of Western Australia Law Review, P.290.

12 Ipp D., 2000. Adversarial justice in transition, University
of Western Australia Law Review, P. 289.

13 Kaufman F., 1981. A criminal process? Maryland Law Fo-
rum, P.16.



#5, December, 2016

Y
O

doGOomMOO© 306LOBM3GHOZL 38900930
30M93mad900: 306 dbYbL 3G MEHLIYOMIYMO
LOZOMbYOOL  060EOMYOSL; 306 dmodogdL

0(H303909mad90UL; 306 306LOBM3EOZL
3OHMEBIEIMJO0L MOBINIH3O™MOOLO  ©O
d0600MmLL.™  dLY3g 8603369cMM™30600, MY

300 393003L dgLooO30L BOO0FIOL LOJB0L-
BoMH3MYd0L gogMdgmgdob d0dbom ™.

dg®oLgdgdo, Gmambdi  BgLbo, 3ob-
Lb3OZadMOY: ghmo  dbMog, OOLHdMOL
dmLOBMYdY, 6Hm3 LOTOOMMOOBMOO

33900 3006930  39500M9000Md0L  3EG06-
3030L  aodmMyYygbgdom."® 3GMmEgLoLb  domo-
0907 M BOOIOLOMOO ©030330M500m
ombLOBNTbOZ00, GMI 030 HOTMYOIMNODO
200 BomoLb Bob o 3oL F90H3 IBY39DHO©
306030L  (33eM0oMgdgoL."  3GMmEgLoL o8
Ho30LOM30L EOIdbOLOOMYdgMOY: 1. ™M®O
JO009O®MLOBNBOOMAY3™ FboHOL — OGHOM-
©900L0 O EOEZ0L VOLYdMOY; 2. dboMy-
9000  3OHMELYOMIPOO  MOLOLBMOMOY; 3.

0boMm9q00LOa006  LOLOFOOOMML  EOIMY-
30090MMO.

d9LOdVANLOE, TgsndMgoomo 3OHMEILOL
doGomoo  ©O3dbOLOOMYdYMO 603060

0boY, HMI MLV Mg o6 OMoL J§i3-
mgdodmboemo,  ®mo30L MO3dg domML
0MHOMEAdoL o6  ©@oE30L  WPYBbJBod. oL
a3obobomoghb  LoddgL, GmIgmdoiE 3oMo
0MHOMEYdYMO LOLLbEMOLLOFOG MM GONH030
©9300L0 MGOaO6M3 (3bm. 030LMOB, ddL

IBRMASS 06O 0gd3L, oLEEIL OOOMEYdOL
BOMamadL."”®  g.0. LOLbMOL LOIOGOMEOL

14 Chukwunweike A., 2014. Inquisitorial and Adversarial
Process in Nigeria’s Criminal Justice System: The Di-
lemma of a Colonized State, University of Western
Australia Law Review, p. 178.

15 Chukwunweike A., 2014. Inquisitorial and Adversarial
Process in Nigeria’s Criminal Justice System: The Di-
lemma of a Colonized State, University of Western
Australia Law Review, p. 179.

16 Chukwunweike A., 2014. Inquisitorial and Adversarial
Process in Nigeria’s Criminal Justice System: The Di-
lemma of a Colonized State, University of Western
Australia Law Review, p. 177.

17 Ipp D., 2000. Adversarial justice in transition, Univer-
sity of Western Australia Law Review, P. 287.

18 Bozgathodg . 2014 dcbodotronemal  Geoemn
3330663?}00’:«)60[} 3606303000 08333@ doémn@
bobbemolb  LoBotoramal  36rm(39L80(co8my 3009090
0660(4)60 oy bodser00emacbo 3bognemo), mdocmobo, g3.
32.

3950069000 3O M(39LT0bOGMYHd0O3MHIM™M3d90
9(303909mMadL O BoMIMOMaYbgdb 3O M-
39LBg LoMY309MOE, Jombogzgb dmBIgHdL
Omam©OE 30MEododo, dLY3Y §30MIMO060
BoLom, bmmm JIMLOTOGOMHMIL 930MgdL
bgohEdOmMYMo  3mbBosoolb  JgboMhYb9do.
00 J90mbzgg3080 dboMmygdoo 0mgdgb LY
30LYboLAZYOMMOOL FHZ0EHOIMHLYO0L BOG-
0mEagboLbd O LOFOOOMYd®030 LOZOM-
bgdoL ®momdOL FgLobgd OZODY. O MaMO3
0M060360, 3MLOIOONY OGHOL BgOHEOMIYOH0

0 o) 300h60d 0(H303909m9dalLy
dmdogoolL ob dmBanL ©O30mb3z0L
06030609000  JgLodmadmmdd  dboHgmo

39000a3m3mMMonl  3oMydy."”® JgLoododoboE
300600, M3 Tg500M900m0 dMOIMOL
306bm®m309eMad0LOL  3HMEGLL FOGHMO390
0boM9900 O OO FMLOFOGO M. bOGYId0
003300M0  3OmEgLOL  BEBOBOGOYMAOLOL
MHJOMIYMOO MY 0O, BMGOIOMIYMO® 300603
BoMH3MO39696 MOBOLEME 30MHgoL. 2°

o3 999b900 06330003096 dMOIML, O3
390mbz93030 LOLOTOGO MMM 3603369MM306
HOMmL OLGOYIOL 0(H3039039m9d0lL
0md0g00L ®MZ30MLOBGOOLOM; VFOZDOMIPMOO
LOLOTOOHOXMMO  3oLIbobb3ggogmmo,  do-
BLOBM3GO ML ©0go 3OHMEgLYOMIMO
LOgomMbgdoL  OEOBY39MHOL  dbgdo O
3OMOMIFOMO  googdhob  3gomEYv0.%!
063300030960 bobbmaoL LododmMOL
3OH™MELOL ®30mbOH0bMm 3030momL
BG®Oba MmO mMOHMO BOMHIMO3960L.
H®OOE0IMmMo 063300030900 3GHMELOL
do®Homoo  doboboomgomgon J93Ya0o:
3OHMEBLL, Gmam®dE Babo, YJM3900 9hm-
09 990 OMLOFOOMMY; FMBIJMO EOZNm-
b3oL BoMmIOOMO3L ghom-gbmo  OMEobo;
0(h303909maddmd  3oam3ama3oLb Mogo-

19 Chukwunweike A., 2014. Inquisitorial and Adversarial
Process in Nigeria’s Criminal Justice System: The Di-
lemma of a Colonized State, University of Western
Australia Law Review, p. 179.

20 Corrado M., 2010. The Future of Adversarial Systems:
An Introduction to the Papers from the First Confer-
ence, North Carolina Journal of International Law &
Commercial Reg, p. 286.

21 Ogbuabor C., Inquisitorial and adversarial process in
Nigerias’s criminal justice system:The dilemma of a
colonized state, University of Western Australia Law
Review, p. 179.

0bo ggdogmmo



(@]
o

#5, ©939309%0, 2016

060 gudMogmmo

0MO0L dLY3g FMLOTOGOMMY 3ObLODBMZMOZL;
0boMmogoLb  goohboom dobodomydHo Om-
mo  36GMEYLOL  BBEOBODgMIOLOL; G0y
890mbgg3030 3MLOTOOMMYGO0 FOOBY39-
HomagooL 0mgdgdb 03  BH30EdIMY0500L
LOWYJ3gmMBY, G ®AMadoE  LOLOTOOMEM
3OH™ME9LOBY IO MO O VMO FbMMME 0d
0(h3039079m™m9d9009OYOHOBMO0m, HMIJIMMO
BOM3M©EY060(3 3 M™M39LRY OBbMMB0YMEOO.22
0033060 933m0Mgo0L 306H™090d0
3OHMIIOHMOL goohboo godmMhggemo M mmo.
0000m30L  3ob3xmM3b0MO  330MO®W03O(300L
oLOTOMMogIO 3PMLHdOE 30 OEBOMOE
MLV ML 336LdOL aLbaoaLoo.
39003, BOObaymo LEJOGOMmOL LOoLHYIOT0
3OMZPYOHMMHIOL  PBmEYd9b  ,0amIndoMy
dmbLOTOOHMHMIgOL”. OMLOBNTBOZ00, BMI 3
Ho30L  3OMELI0  EOBOGOMYOYML  ©g3L
d9LOdmMgoMMBY, hogHHML 36HmM3qL30
@O 008 Jg0mbzg3odo, My ©OEOLAYODIdD
0MHOMOIdIYMOL 06HOMO, dmombmamL
3ma396LoOE00E.2

3. budumd33CPMA0
dMJaa@0 mJIdI0MIAdI
©J ;J3Mad6e®aB03s0

o3 3990900 PIgoemm@ LOJOOHM3gMm™MI0
0mdogo  ®9amodgool, gb  JgzodoMHadom
36M06(303%9 ©OYOHEObmdom 39040a6o.
0mb0odbgmo  oagdom  JgxzobydolL  0dLbo-
by®maolL, mydEd ®Hgde Mogo Logombgodo,
OMImgo0E,  dgbodmgdgmod,  JgxzobEgl,
OHOMam®dE  LOZObMbIadM™m boM3gdo @©O
0930 gomO® 300H6930 03 MZOMLOBGOLOM
LOZOBMBAHOM ™  (33CMOMJOgOOL ZOBLM®-
(309900.

e DLOJOOM3Z9MML
omob  dmgdgeo
dgbmo  BoommoE

22 Corrado M., 2009. The future of adversarial systems:
An introduction to the papers from the first confer-
ence, North Carolina Journal of International Law &
Commercial Reg, p. 287

23 Corrado M., 2009. The future of adversarial systems:
An introduction to the papers from the first confer-

ence, North Carolina Journal of International Law &
Commercial Reg, p. 288.

LOLbEOL  LOJO®-
3mogdboLb  25-g
306LOBM3EOZL

LOLOTOOYM™m  3GOmEgLOL  JgE0o-
®90000M0O0L, dbomgmo 0060L-
BOOMOOL, ®oE, mogoLb  dbMog,

0Yom00goL MLV MOl  dmdgdg-
©900L MO30LIBWENYOOL  TWOHFIMILL.
396MdmE, 9m0dbymo dgbemo oa9oL,
6OMm3  LOLOFOOHOIM™M  ZOMEOIYOYOD,
dboMmgadL  moOgoobmo  yxymgdgdoLo
O 30b6mbogMo 0bdmaMaLydOL
©OLOBOZOE®  393J4360L  MVOBVdOGO
39LOdmMmOMMBgd0 0LY, M3 OO 9o ™
30ma06bL O® 30060dmML Y30OOHILMBY.
030LMOL, LOLOTOOOIM™ML 930 domYod
0GMHOMEId0L ©O0OLHYH YOI
b ©o(330L bgemdgdBymo
30303909 IOOMNd  POIMYZOLIOIDOQ
dmdogodo 0 300M33am930.
9(H30(3909MIOOMO dmdngoo 0
Bomanbo 3boMmygdoLb 3m339Hgb(E0vo.
AmLOFOOOIMY IBRMYOO3MLOMOY,
300mbogmmalb  dgdmbggzodo  3boMyg-
90m06 39m0obbdgdoL 3909300
©oL3OL  EOTOBYLAHGOaIO  30mbgo,
0y 9L VIYEOMIOGMNd LOTOGHMENNOBO
LOLOTOO M ML YOO Y639MMLOYMBOE.
600obo LOEIMYMBOMOE TJodemyodd
d9x30LEIL BOMOMYOYMO BMGOIYMOMHYOO?
Omam©E  0mdao, d0momydymo  3obLbo-
dMm3®M9do BOMMOE© 04omnodgdL  OHm-
3amb3 dboMygonl, dLY3g dMLOTOGOMMOL
LOTOOMMGOMH0Z3 FEFMAOGDGMOOL. dFgbemab
0b6om0Bo 3boYMABL, M3 FMLOTOGHMEOL
JIBRmMYd0dmbommgdol  @oMamado  Jgdmy-
IO — 3oL 06 ZoOohboo JWPM OO, OTO-
hodom  dmombmgzgmb GMIgM0dg  dH3o-
3909madol  godmga3mo3d  ©ob  dmdogdo.
©o0bMmaMaLadolb dgdmbzgzodo ogaL dbm-
MmOE  ©O30dYLHYOgmO  ZombzoL  OLAOL
dgLodmgommodo, oboE 03 Jgdmbgnzodo,
0y 0Mmbodbymdg dboMggodd  mMOBbAMdO
30633boaL. 03030MOMYMOQ, 300mb0o
BOmLObOE OO FObLEBMZMmOZL LogombobL
300ByYy39hoL gdoL 08 Jgombzgzodo, Oy
MObbaMdOL Fbmemmo ghmo dbothg oEbo-
9oL, bommm Jgmeg 6060OMIIYa00.
96Hm0 3bM03, bOMME EOIOBYLHYOYMO
3ombzolL  ©oLAoL  JgbodmadmmmdolL  oM-



#5, December, 2016

(O]
(NN

LYOMOO 08 30O MOgddo, GOMEILOE LOY-
00600 LOBOOMHMNOO60 LOLOFOO MM
36M06(303%9, GMIgmToE dMLOTOOMMIT Hb-
@O 3oubyzohmL  dOOMOadYMOL 090,
%0089ho©  8900YOIM™  BIOJB0O® YOO
BOOMZOMML. 03 306OMogddo 3O ME9LOL
hoho®gdod, Tgbodmadgmood, HOMIYMHOE
39930mmL  bgmo  LOgomMbadoL ™MdOgIHI®,
06o30mabMog, 9g@9JHoodb @O LBV
300m33mm930L. 9900, AmLOFOOOIMY
3MOJHOZImMO  3M3Madgmod  Logombob
dgbobgd 03 G®gmy30HIH0  0bBPMGIOE00L
30m900L FoLOdmmoeMMOOL, Mg oL
0oL3YdEO  WOIJHMOGM03  OMYIMYdY0d0
3390 30M33930L LOTYOEYOOL, HMIMIGOLOJ
3060hH900 6O 9®BYd6g0MmEAL. 8gLOBdOFNLL,
MJMOOHOIYMOQ© ©oLOI39000 390mb3g930,
6Hma dmbodOHOMaL  gbogdodmgomEaL
3M03M9hImo  0b@m®IOE00L 30MYod  Lo-
3ombolb OO mMYoYMo  goobyzghoLb  30bH-

bom, ydEe oMdLYdIMO  BHYIYMOMHJOO
0oL OGOM3Y3L  VAoL  FgLOJMYOINMBODL.
9L B950my30  gobLogymMgdoom  8dody

390939000 dM3Hobod 03 Fgadmbgzgzodo, my
96Om-9hm0 3boMg 0MHO330MOTOE0IOH™MO0L
06 Lbgo FadYBOL O™ LOZYIMOG 3MBOBFOOL
3960m3600 396 03o3L. 30g30MOMOE, 03
306MHM09030, ™MY30  O0OOMEIOYMOL  O-
3M30H0 0MO3MI3YHIbHYIH0d @O dFOLMOb
0mLOBOOOMaL oM ©g3L FgLodmagdmmMdY,
©O3MYZ0IOMO®  JMmombmzmL  3MBb3MY-
Hym0o, LogaoL gooBy39HoLOMZ0L OOLYOOMO
0603369 mod0L 3gmbg Logombolb 3o 33930,
0MHOMEAdIMO  FOMLOLO®  JMOBOLEMG ™
0amMavMmgMO0dn  dMIMHRBEYdY  dmogho
0MHOMEYd0L 3bdMOL 30GHOL3OG. HYJOMIYMOE
690003096 TMLOAOGOIMMOL ©g3L PYodIGHOZ0
06M®M3OE0d 08 FYH3™MId0L  MOMOODY,
OMmIgmMadoE  dmbEom  3I0 0g®o®Haodl.
bomm  dom  Jgudmoom  JOOboTOYmm™m
306H0L 339m9L0O ©O(330 36HmME3qL30
JLOBOGOM™M  ALFEOZOEYO0LOELD, ZoMY
BO3MOdO® ONBHIMILYOY O OOOMO
3300M0®030300L0  dE3MIOHL.Z* d30L  FOm-
300m0oLB0bYdOm, 0PBOMIOTM O d00h-

24 Pawlik M., 2009. Review essay —The criminal judge as
modern inquisitor, German Law Journal, p. 1276.

6930, JMLOIOOIOMIL FoohbEaL 3GOM(Y-
LoL 306303mmdodo dmB3gmomzgoL
0603369 m3060@ 30hbggemo 3omb3go0oL @o-
L3OL FgLOJEMYOMMBO.

e Jg500MH9d00m0 36HME3LOL 360b-
303900L ®MObOLAdE, GM®MIMYOLOJ
LOJOOMZGMML 300MbAMadMMOO
0000MH700, 300madngogmmo 0
3OMZPIOHMOH0 LOLOTIOOMML bydOM-
m30L go®ydg 396 HOOHOMYd9D6 oLgm
LOgOIMJNgo™Mm mY  3OHMEBGLYOMIYD
0mJgogmadgoL, GMmImadomoy  Ig-
00700 O0EOTNOboL  JJWEYe900
(Abtg 30, 00MMYdO 0 Lb3.).
LoLbEOL LOTOIGOIOL  LO3GMEHLM
309JdLom  OEaYboo,  dMJdgEO
®933m0Mm900L  JgLood30LOE, TMLO-
doGHmmy  JYodamIAmmonobd @O
aobLo 3obbomgobomgzoL bogoOm
06x3m®3doE00Lb FgLamMoEOL VMO
13300090 24 LoomoLO  By3odo
9mb3gboL goMadg ByYyzgdL LOZOMbL.
dmLOTOOHONY JBRMYdO3MLOMOY,
3900am3MMdO a3ubobommL
37900@am3MMO0L ©0dYygbgdgmo
3boGmob  dMboBomagmdom.  OTOLMOD,
LoLboL LOTOOMHMOL 112-9
99bmolb MObObAdE, FOOYLIOJINO
0PBOMIOENMd0LOL, HOMEaLOE
OYmM369003 d90dmgdd 3odmobzomL
300mdogoobomzolb 8603369mMmM3060
BOJHMIG030 OdmMbO3Y900L  Zobo-
3aMadd 06  OmEo ©OYM36900
899dmm90gmb  gobolb  dmMB0dbIymmo
3mbo(399900L dmdogoob, HmME3O
LOgaoLOMZOL Lodgo®™m LOZObo, CM3Y-
3960, 603M0gM9dd 0b 0B@MGIOE00L
890339m0 ULb3d ™doggho vOMIMAY-
60mM0oLL3OLOZOIMINHOMIMIIgEIdOL
BoMHOMgdoLOL (MY  VMIMHYBOMOO
dbommE  B9o30MOImo @OM30-
m0gc®adoL  J9Iaow), GMEd M-
LYOMOL  Logm@Ebmolb 06  FO63M-
MmgmMmooL  bgemymxaolb  Hromydo
LOo@Gdmby, LOZOIMJNYOMm dMJIgEIOO
389000900 HoHOOHIL LOLOTOGME ML
306h0bg00L go®adgi, oL Jgbobyodol

0bo ggdogmmo



(@ ]
N

#5, ©939309%0, 2016

060 gudMogmmo

3mLOOOHOML, HMIMOL LOIM IO ™
HIOoHOM®0009003E  Hohodo  Om-
603690 LOZOIMJNgOM dmdgag-
900 o6  @odmdogdolb  dvaomobL
d0bg30m, 3OHMIZYIOHMOTO 160
O36MOML LOROIMJI0gOM dmdgog-
09000 OBYm00Ob 24 LOOMOL ZoOb-
0030mm0O030 @O  Pbo  gdoobgL
LobboL LOTOOMMOL boganL
aobomgdo (06  domo  obMYo0),
GOMIMIOo0E dLOOYMYOL LOZOIMJINYOM
0mdogadolL  3oEOIOIOMOE  hHo-
HOM9d0L OPYEOEHOMMOOL. FOLOMHOOL
aobbomgolb 39993 LOLOTOGMEN ML
300mog3L 8obhobgodo: o) hohoMyoymo
Logoedmdogdom  dmgdgEgooL  JObm-
60gMo (bmdoL JgLobgo; &) hodo-
®9d3mo  LOZOAIMINYOMm IMJIYEOYO0L
3306Mbm@  36mMd0LO O ToWadymo
06@M®IdE00L  OYIZ909em  d(H30BI-
0MmadoE (36mMo0L Jgbobgo.

96Hm0 Jgbgz0m, dMLOIGOMMOL J3eny-

000mLOMAGOOL @BOGZMId0 03 M3OMLODB-
®oboom oOhomo. 3oL vg43L aLZ®YEoIYImo
JIBRMYO0dMLOMYdO, MOZ0E FObLODHMZGHML
0(H3039079m™mad0mO OLOTZOMOO, HMBTJINMO
LO®WYJZ3aMBY(3 dMIYBI3L LOJoL dobbomgo
@0, JgLOOOBOLOE, TOMBdY OYOOOEMOIOM
3060hH9600L godmHObY, JOa™Md, dgmtyg dbMog,
030 900633 F9dDMIOIMOY: 3JOO6MBIYOMMdO
06  0m30mobB0bYOL Tomomgdymo ImY-
0990900L  HhoH®doL  FgLOJMYOMMAOL
dbommm@  IMLOTOGOHMOL  060(E0OH030M,
LOJAOL Z300MOMYO0EOD FOTMBZgYIMO OJEO-
madmMmoolL dodm 03 d90mbzg3odo, oY
300M33900MO0 03 FPOEAaMAMMo0L bodo-
Hmaoo LOGIgdg Jgddomohadob Oao0L
00060, 0dogcdd dbodg oH  ombmizL
0MB03bYUL.

o OmLOBNIBOZ0d TYOEIYa FOMYIMYOO(:
LOJOOMZgMML LELbENOL LOTOHMOL
LOSOMEILE 3MEagLOL 228-9 dybamo
3006LOBM3MO3L, MM dboMgddd JoO
1306H76390mymb  LOgymOMo dMBIYYOOL
300m3boYod LOLOJOGMENMT0. VAOL-
mob, 00 Fgdmbggzodo, my dbodg oM
030M90L GMMIgm0dg 30MoL MBI

©O30mbzoL  LOLOFYGMMM™MTn, LOLO-
3oOmemmb 3096 03  3060L  LOZY-
oMo 060300H030m 300mdobgdo
@O ©O30mb3d  OYT3909Mm0e. LY
3bo  3PPOYEZS  O3MINZY  3OYOO-
MEIYOMOE 160 hoomzommL
39093 30MYdmaddmd  dodm:  3Mb-
309 J90mbzg39ddo dmB30L H3o-
6900L  JgLOdMMYogMNd 3JmbEIL Fo-
©0A6y3gho 3603369mMmMdd 3O M(39LOL
LOdMMM™M FgEIaOL MZOMLOBGOLOM;
00 d90mbzggzodo, MGmOILOE IMBIOL
©O30mb30L obbmE®(309Mgd FbMEMME
9boMoL FYOBOAMIMMO0L dOLHOIMOOL
LOZOMLDY  EVBMZOEYOYIO, OOLY-
omoL  ®obgo 0dobo, GMI JmB3Y,
6OMIgmoi d9LOIMAYdYEMOd TWENMOOIL
3obLobogmggmmo  Logombob oMagzmog
0600369MmM306  06@MGIOEOOL  ©O
GOMAMOL  H396900LOE  Tgademm  o3-
mabd  dmab0bd  3GMmEgLOL  FgEo-
390%9, o6 ©O030mbMmL. o30L  FoOm-
30amoLB06gd0m, BMLOTOOIOMIL OO
3oohbaL  LOZIMOMO  0bogodhoz0m
dmBaoL EoO30mbzoL  hohoMgdoLb Tg-
LOIEMYOMMOL, ®OE 3d00hBY3d 3MM-
39LoL goan 389693396Mm0L ghm-9m
300h9MH09300.

0939 0omLOBOTBOZ00, MMI dMLOTOM-
0OmobOm3zoL B93mm Jdomomyogemo Jgbod-
madMmM0900L 306049000 F93mbag30do dom
LOZYNOB0 FOBOEOMMO YJRBRMHOOTMLOMYO0L
ROGOZMIO0M 6O 0LOMZxOT ML 033300,
O3 mO30  J90303M6  3oOgoModgogemo
ho®930LOaOb O  TgobOMAYOME  mo3z0-
9006mM0L LEHOOOOH0.2° dMBOTbYMO (33e™M0-
m9d9d0, 3mLOOOOHIIMO 300MHOOMO
IRmagoodmbomadol @obamagdo,  IJ6@O
90LObYMGOMEAL LOFOGIMOOBO 3HMEgLOL
106639 YMmBOL O OO 9O Jgdmbz9g30d0
06 Y60 3OBLM®(309M@IL AMLOTOOMMHMO
0bG®oob  dobo  OBO3gIMOMLOBEOLOYB O
300mMmyn6900. 306LOZgIMmGMgd0m 360
309L3oL  bodo 08 FoMHYgdmyooLoE, ™A

25 Denyer L., 2010. The Changing Role of the Judge
in the Criminal Process, International Journal of Evi-
dence & Proof, p.99.



#5, December, 2016

(On)
(08)

93039609090 (33e0mgdgdo,  6Y69-
00300, 0O dMOodMYOL Tgs0dMmgdomo dHo-

30L  LOLbMOEL  LOFOGOMOL 3B MEgLOL
33000HaLMBOOL YOO YMRBOL.

©abd36a

06oMOBOL FYOIYIaO® ©ENbEIdY, MmI
3ubLobomzgagmo LogomboL 0MHLYdYMO
LOTOOOMHOH030 9373m06MH 00 o6

390dmgod  HOomM3OMML  LOIYIYMBOMOQ.
00 306HMd9dd0, GMOILOE LOYGO®MOTMGOLM
300mMEOOMI0d  0GM0L  IGOZOMBIOH™MI060,

bmemm 8003mag00 306Lb3V390MoO,
dgLodmyogmoo, 396M dmbgdbOaL yzgmmo
LOZOMbBY 39596900, OREIEY) dgLo0o-
YOI Oo Logombol ©O00MOBLYOY,

LobLbOL LOFOGHMMOL 3GOMmEgLI0  FMLO-
30OHOMOL IBRMHYSdO3MLOMYd0L BOO-
3maoolL  3O@WOIMHOMYdY, LOBOOMMOO60
LOLOFOOOMML, GOMEZMOE  LOTOGOIOL
96m-9hm0  @IY6O39ohgcHho 3M0biEodoL
30bbm®(309Mmgo0L  d0BHbom. O3  3030M-
MOYMId00  3obmMbIYOMmMdOTn  FgLohHobo
(33@mom909060 3J90m9a0 Lobom Tgodemado
3060L0dM3OMUL:

e  OYBOMY0gEm0d, MLV ML  Zo-
OhbEaL JBMgdOIMLOMgdY, LOZY-
00M0 0603300(hH030m 9000mML
306h0bgoo  3MmbzMHgmycmo  LOJdoEOb

300MIE0boMmY, OJYEOMIYOMO©® d0h-
B699mo LOZOIMJ0gdMm IMIIgEY0900L
hoho®gdoL MmOomdOdY.

0000606y MHH3xm0Mmgdd, GMITOL
moObobdo@,  LOLOBOGHMMML  93M-
dogmgoo 0MHOMEYd0L ©O30@OL-
OI®9dgm 06 ©OE30L bygemIndBymo
80303909 JOOMNd  OBMYZOLIOIDOQ
dmdogdd @O dodmgazmasy, dgLod-
agd9MOd 3930LEIL, oluFlulolt)
dmLOdOGHOMOL  FMIAEIOOL  QOM-
39900L 3oYdoMMMYOgM0 FIOOYW®ZO.
dmLOJOOHMML, LOJTgDdg ™dogdhHyc o
9omMd0L EOEanooL dodbom, Lodo-
6OmyooL Jgdmbggzodo, ybEo 30939L
9(h303909mMad0mO  3mMJ0gdoLd O
300m33mm930L JgLOIMHIMMOO.
AmLOFOOOMaL 3O MELOL B00EObO-
®9gmo0LOL Y6EO ZOORBOIL 3omMb3zgo0L
@OLAOL FgLOdmM GO MO, HOLM3OLOG
030 06 36O LogoMadEaL dbOMgMO
69006 M30L. VFOZOOMIYMOE, Jm-
LOTOGOMMAL  JPoEO  T9gdMmmML VMO
dbomMmmEO ©O3dDHIYLHYOgMO, OPDOTYEO
6900L309M0  boboomoL  Jgzombzal
@OLAOL FYLOJMYOMMBY, GO 30BBOE
360  obobogmaglL  LOFOGHMMOO60
LOLOTOO MMV 30MHYb39MYmABOL,
30dLOBOMYMOEO  ™MO0gdHG0  3Obo-
Hh9b0L domgooL FgLOJMYOMMBOUL.

303MYJ636I(0 (MOOIMHIOIMY:

1. LOJOOMZIMM®ML LOLbEMOL LOFIGMMOL LOZOMEILE 3MmEadLo
https://matsne.gov.ge/ ka/document/view/90034

2. 0@030060L J@mgoomo 93MM3mo 3mb3gb0o http://www.echr.
coe.int/Documents/Convention_ ENG.pdf

3. LOYGOOTMGOOLM 30gHO LOIMPOMOJM O 3MMOHOZIHO JBMY-
0900L FgLobgd http://www.ohchr.org/EN/Professionallnterest/Pages/

CCPR.aspx

4. 5030060L JBMYOOMOLOYMIZINMOM IIMOMO300. hitp://www.
un.org/en/universal-declaration-human-rights/

5. doGomo® JBMIOomMO 93eM™m303306M0L JoeOHhoo http://www.eu-
roparl.europa.eu/charter/pdf/text_en.pdf

0bo ggdogmmo



(@]
~

#5, ©939309%0, 2016

Ana Gurieli

THE SCOPE OF THE
AUTHORITY OF A JUDGE,
AS AMEAN OF ENSURING
THE RIGHT TO A FAIR TRIAL
IN CRIMINAL PROCEEDINGS

Ana Gurieli
PhD Candidate; Faculty of law; Lawyer; Mediator

KEY WORDS: judge, function, Strengthening

RESUME

The analysis shows that the existing regulation of the issues dis-
cussed herein cannot be regarded as complete. Despite the fact that
international experience varies and different approaches may not be
all a matter of reconciliation, it is possible to expand the scope of the
power of a judge, in order to protect the right to a fair trial, as one of the
fundamental principle of law.

The amendments to the law can be defined as follows:

e In respective cases, judge should be authorized to make the
decision on organizing certain investigational acts on his own
initiative;

e The current regulation, according to which, the judge is pro-
hibited to collect the evidence supporting the prosecution or
defense, can be described as a rule, that causes unjustified re-
striction of his/her rule. The judge, in case of objective needs,
should be given an opportunity to collect additional evidence, in
order to achieve the fair process;

e The judge should also enjoy the right to question during the
process without any permission of the parties. Furthermore, the
judge should be authorized to ask not only direct but any type of
question that will ensure a fair trial and a fair verdict.
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LOJOOM39MMT0N” 300MJ439Y46@0 »LO-
03LENO3ObM LOJOOHM39MML avbado-
MO30LYJWENHOHIMO 3™30hgdHoLO” O

LOJOOMZIMML  EYAMZOVOHOIYIo  BgL3YO-
mog3dob 3moghmool 3096 9HMMOMOZ0Q©
09039039070Mm0  @M3Yy396ho  domyadoLo O
00mY3oL  medolb  O3hMbm3noL BM®ANL
dgbobgd, GMAmOL 989-5 Jgbmom ogodobL
LOZOBMBAHIM ™M MOFOOMOD (FLOOOIOMDO
LOYMBZIMMOM, 30OEO30M0, ®MOBOLEMG® O
0 QOOImOo 39630LyMHom 3OM3MGEOHMO
BOMHIMIOO3Y6mMMOnL  3M0b3odoL  Lomyo-
309 0MHYYO 39EmOLO.

LOJOOMZIENML MYLEYOMOZOL FMOZOMBY
OM3  0gocmobomzoL  VEINbOLEAHGOF0YMO
030™MbmMA00L d0(3900L 393303V, OOWOI-
LOOEO Zoas LodoOdmzgemmL EYIMm3-
®oHogmo  MyL3yommogzoL  3MBLAODHYE0VTO,
6HmImob  107-9  dgbemo  LOJOOMZ9EMM™ML
®9L3YOMOZ0L  FObYYMBImo  BoBommgdabL-
»30L - oxybodgmobmzoL, LOIYLENOTOOM
LOJOOMZINMLY O BOFJOMOMOL  MENgabL-
®™30L O0E3J6L VOBOMMINH0Z O3HMbMINIYH
0006 M39mMO0L™. FOGMMOMNY, 03 HOBOBY-
®ob  Jobgzom  dbgMod 0EMO3OMHOZM
030MbMA0YMo 33O MZgEMO0L  LOJOO ;-

13 boog ﬂmé@bﬁoob Gaéo@ob 03608335(1)0 Bo¢oéabn@oo
B0g60c006 - §0a35690dg 3.,1994. 3&dmemo Lodotrmggamml
bobSQ)aBoogmgbéo(;o 99y 30098mmdol  smoggbo-
boogol (1918-1921 6.6.). doooyd0. g3. 93.

14 bodoéo’:ag@mb Qaamséad)on@o 6)3[}336@030[} 1921
Bemols 21 mgbaé(;@ob 306Lodyies, 9. 107.
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mad®030 LHOHILOL GMaWOMOOdY, dom
I6Om, OGM3 03039 3mbLHobhyzooL 108-g
dgbmo  03hMbmMANYGH  3FOOMIZIGNMOIOMO
©909mg0900L 393193039000 30M39 3ObMbom
0mbmzL™. My gdo30m30mM0oLBNBYOM 03OLO(,
O®MI  LOJOOMZIMML 3o MOIY6HTd 1919
Bemob 19 ©9390809MHL LOTYLENOTOBM LOJOM-
m39mmL  O3hH™MBbmM30nd  30060d0, ToagcMoOad
©OA3960mMadodn  mModoMozgn o6  OMOL
3MMOoh03axm O03Hh™MbmM300H9", 3booo, MG™I
LOJOOM3gMML MHaL3YOMO30L FMOZDMAOL
3mdBOE0S OINBOLHGOEOIYMO dZHMBM3N0L
LOLOGRJONMEO 0bMHYdd O OGO 3MMOHO-
3960 03HMbm30nbL.

1921 Banmob myogHmH3omIn dmmTn303960
®LgmOL  F0g®  LOFJOOMZGMML  dOMEO-
Hobgdomo 3oLOOgMmyo0LO O aobLo
069dLo0L  F90aa  ©ZOG®OL  VOZHMBM300L
39943bobo o LOFOGMMadM030 LHOHHLOL
Lbogombo dmIg3033MH0 GPLIMOL bgmmdo

o0MmAmhbo. 1921 Bamob 16 3oddHobL
LOOGMMO GJYLAOLY O MPIGOJIOL TmoL
dmbL3mzoL  bgmdgz®ymgoolb  dobgEz0m,

0YMOgdamo LOEOFMMO OYLYOMOD oM 3393M0
306039000 LOBOEIMMEO  EOMIMODO
040MHOL 08 30OHMdOm, MY O3 HYIOOHMH0ODY
a3bma®modn MLObMAMOd LOMFYOMIOEO
ROOOM  OOZOMMOM030  OZHMBMI00mE.
amL3m30L bgmTg3HPMadolL 89-15 dgbemom
LOOFMMO BJLAMO ZOMMOYOYIMIOOL MOV,
6HmI 03096 30330L00L ®9L3YOM03900
0mbgmaoL  bgmdgzMgmagdol  30HMBYOL
0M0OMYoBbY6. LEMGgE 03 99-15 dgbemab
LOLGOYEYT0 FMYZ060L B09gdM360 V3039 BamobL
13 mdhmaocmHoLb yomHLboL bymIg3dgmmyoo,
OOMIMoMOE  OdJgmol,  LOJOOM3gIEMMVU,
LEOBLgMOL EO VHYHOO0FEOOOL I YIZO(3090BO
bgmo dmobBgmglb 993MIGMMO0L  bymdgs-

15 bodoém%@mb @330036000*3@0 6)3[}3‘36@030[} 1921
Bemols 21 mgbg(‘):;@ob 306Lodyes, 3. 108.

16 0336306063 ™., 2012. oﬁoéob 300@0003360 ©o
9306080360 abhmeos (1921-1940). dooBo. 3g. 85.

17 *53 8060&360[} dobgrogon  Lodgmas 63[}3000
00bb3ogdmeos, NG 9136 063 36)0’:0 bogémoaméobm
dgo0bbdgs, 60’;33@03 mnédamb gbgdmeos, 8066)03 o6
oy oQooéabU@o mnédgmob 360’;363@0 30’)0360060[)
8036) o 93039 6™l mné)damb 6)3360’)@0 Soébo,
0603060 o oG Hsbo.

18 mdémBoéndg 7. 2001, oéaéob 93(h™bm3ools 3gqdbal
ob¢mt¢mn@05. dsovydo. 3. 114-115.

OHYMadoL, GMIgmoE JdoOHOMOEOE® IML-
3M3360 0M3y396¢H0L 0IgbHIM0 aym.

9g6hmo  bohyzom, GILomO  MObobdo
04m, ododoL  3oLEYBMEO  3MMOH03YG0
03H™MbM300L LHoHIYLO, BOLOELOFOIOMmZgEMM™ML
33(0) 39bh®omydo gmdobhahoL BgzmHadL
6oL dMB0boOMBMIYaI900 303MYHbEH6Y6.
3o6LOZIMGgd0m 0gHogH™Mdb96 9.6.
,00(30MBbOM-133emmboLHYo0“. domo OdGHm,
040MmOL  O3hMBbmM30oL  LEHOHYLO o6 YOO
8060990m@o. o0y 30960990m@0, 00
doOmdom, M3  d3h™mMbm3nd  dbmmMmmE
LO@MOL  JMLObEMgMOOL  gdbgdmEO O
040Mm0aL  O3HMBM30dOL  HOFMLEOMYIMOO
00mY30, bmmm O3HMbM3n0L  (396HGOE
300MEbOOEOIOMOO Jao 06 Hog30.

1921 Banob 6 0360LL ogo®alb dggmoLo
LOJOOMZ9NML 933M30LOEI0 aoLo-
LOMAgogI BgMombL gdogbolb, GHMIgeIos
300mmyg3odLb  039L, Mm3 (bmz®mgdodo
306bm®m309MEadd 0gomOL FMLObMgMOOL
6900-LYG®Z0om0o - FOOHMML FLOGOY TGO O™
03h™MB6MAN0L LOGYJZ9MBY™. 08 BgHOMOEOL
HoBL, M OghHMBMINOL YO FIOFIOMIOM
3bmMMEO 0©JOO.

1921 Bemob 16 03¢mabL LOJOGOM3gEM ML
933M330 oo™  ©93G®9ho  odoMab
LOEOOMOLEHYGHO  LOOFMMO  BgL3YOMOZ0L
399360L FgLobyd. 93 @Y3MHaHoL dobgz0m
04060L 03H™MBMAN0L LHODHYLO FOBOLODHMZMV,
HOMamO3 3MMOH03960 03hmbmadnoL
Joommabo  boxggbgho GaL3ydmozoL  Lo-
bom, G®IMOL FoOM30L MGOHFObMYdL BoM-
0moaqbbagb  Jgsmobo -  P3omEMgLo
mOHaobm, Lobombm  3m3oLOGMO  LodJM
@O 03OMMOMm030 LOdFMYo0, GHMIJMO
0MNH9303 LogoOHMZgE ML LLG 3MBLEHOHYEOL
LOWYJIZaMBg  BOOOIIOMYOMDO. 00039
©93090h0m Yoo Fggdbomoym 8 Lobombm
3MAoboMooho @O Lobombm FgyGHBgMdOL
LOOgm. DLObOMbM  3MBOLOGOOHYOL BoM-
0Mmo@Eaqbo 890930  3Obymxomgdgdo:
80603806 LOJ3gMO, 0gLHOE0OL, 3OBOMMdL,
5060003300, LEoOMIYGOO JDOY63IMYMBOU,
0060m3m>gdogmagdol, LOLYOLOM™ O BW0BOL-

19 0336306063 ™., 2012. oioémb 300@0003360 ©o
9306080360 abhmeros (1921-1940). dooBo. 33. 88.
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LYoOL.  Lobombm  3Jgy®bomodoL  Loddm
BOMHIMOEg60m0 0ym mmbo gobymmomadom,
396OdmE:  LOgdom, GMLHO-HIMIaGOTOL,
dOH™MA0L, 3x30m0 O gamgbmo 06L3gg(300.

LOdOBOMgoMm030  LHOHYLOL  m3ow-
LOBGOLOD  O3HMBMBNYEH0  JBRMHOOIMLO-
mgdd 90960d0 ogLHoEooL, Zobommadal,
5060003300, LOE0OMIMO FOOYb3gMYMBOL
0O 30600m0m-gdagmaooL Lobombm
3M30LOGOOHYOL.  EObOMHGBn  Lobombm
3M30LOMOOHYO0 O LObOMbM FgyEHBYMO0L
LOOGM MMbOZy Zobymmomagdom gOMOObO
3mmomogob  JgbocmhybgooLbmzob oYY
39090060 LOJOOM3gMM™ML LLEG FgLOdOTOL
©oBgLYdYMAYogoL. 03 ©I3GIHom 0dMY-
©aomMEY  03MMbmMAngho  MHaL3YdMmozoL
JBRMYd0dmbomgde dmgm Mog bgeH™Yodo.
3960 dm, 90mO3MHaLO 93Mbm30396H0
LOJTY900L BOOMBY, 3MBHOGIIMMYEOOLMOL
oMHdmmo, LOZOMM, LOIbgEOGO®, LODBMZOM
LOJTgMO O Logogm 3096 md0L
LOZOMbgdo  LOJOOMZIMM™ML (396G OMYGO
bogmobyBMgoOL 3GH9OHMFOH030 0ym.
000L  000LOE Oy EO303OHJOm, GOMI
0603369mmm™m30060 LOLOTWIM-LOTYYOHbY™
LOBOMAIMYd0 O OBYLYdYMOd0 LOJO®-
M39m™mL  396HGOOMYM  YBYJ090L  ©o9g-
39090060, bomgmo  gobgod,  MHmA
©I3MOMH0MIdYmM0  3MMOobh03gMo O3HMbMm-
0000086 TJMOL 030 ®HOMIOH0  OZH™-
bm300, oL godmE 1922 BgmmL odoMab
MOM0OMO 3M30haHoL 396HGHOMYGHIO
0096HM3  3obobomo  0go®olb  O3H™MbmInnL
IRBRMHSO3MLOMYd0L LOZOMbO O VFOOHOEOO
LOFJOOM3gMML LOOFMYdOL 30639
ghHommoodg Bodadogbom  @agmgaobhgoL
©O030MO =  YOHomMmmOOL MBOGFOOMIYOHO®
@O9OLAHYMYO06d 0gOMAL V3HMBMT0d O
3069L0BM3EMO OZ3HMBMTNOL JBMJOgd0 @O
©OOM30EIY0YMY0d  LOJOOMZIMM™ML  FMO3-
OMOIOLMOD.

3bo@O gobEo, GHMI 9go®ob v3H™MbMAnnL
LOTOBOMMgOMH030 LAHOHYLO ZMBLEHOHYE0OT0
360 @Ox0gLOMYdPMMOYM.  YHOMMO9xd0L
©OM39b0MYog00 O  3OOAHOYM  ©I3MY-
H900 06 o0ym LOZIOVG®OLO o8 Logombol
dmLOBYLONRYOMOE. LOJOOM3gMML 1922

Bemob  3mbLhoHIYEooL  30M39mo  ®MO30L
doMzgemo  dgbemolb  Jgbodzbodo 3o  oym
oogodLbo®mgogmo, M3 LOJOOM3gMML
LOEOOMOLHYEH  LOOFMMO  MgL3YOMOZ0T0
MO30LIJWOMO  MI0MBOTMG 339300  LOXWYJ-
39mbBg  F9006  0doMmaL  OZ3HMBMINYMH0
LOGFOOMOLBHYMO  LOOFMMmO  GYLEYOMOZY,
LodbMmgm ®LYMOL d3HMbmTOYH0 ™o
@0 ox@bodgmob LOFoOMOLHYMO LOOFMMO
®aL3YOMOZS. J3oboLZBbgIO  P30380HYdO
LOJOOM3IMML  LMEOOMOLAHIYSH  LOdFMMO
®9L3PYOMOZOL — 08 ®gLEYIMOZOMO TME®OL
©OEYOPMO  gdobLogym®mgogmo Logo3zd0cMhM™m
bomTg3Hamgoob  LoxwydzgmHa?’, Toa®Od
00 hoboBg®T0 o03¢HMbmM3NIGMO MHLdyomozaL
LOFOOOMIOB030 LHOHYLO O HOBL.
LEMGgE odohmd 1925 Bgmb odo®abL
3030L 3M9B0E0Y3TO F0OM™M OEE)bOMIdO
0goMmobL 03hmMbmAngMo ©9L3YOMOZ0L
3MBLAHOHYEOOL TgLodydogzgomo L3YEoo-
mydo 3maoboolb Jggdabolb Jgbobgd 0oL
boLOb MmOmJoxrobodob MOZIFOMIOGY-
™Mo0m. 03 3mAobooL Jogc T9dyx303909™m0
0gocmabL 03HMBMInYM0 L3O MO30L
3MbLAHOHYEOOL 3OMITJHdg J393mm Zoo-
30MO390m. 90600y 1927 Bemolb LOJOO!-
390mmb  LLG  Fgmbg 3WBLHODHIYE00T0
30069Mo 03h™mbm3ogdo  LmEodmMOLH YOO
LOOFMMO MHYLBYOMN03900L LOTOGOMMgdGHNZ0
LAHODHYLO. O3 3MBLAHOHIE00L Bgmmbg ™MO30
03hMbmMAnYH MaLEYOEN390LO O MEMIadL
9bgd0. 08 3MBLAODHYEOO®  OZHMOBMINIYMH0
®9L3YoM030L 3MBLEHODHYE0OL 0MYoL MHyao-
mbob  LOOFMgOoOL  YMHoMMOd, GMIGEOQ
dogmodo 9oL LEIYmMoOE LOJOOM3gMM™ML
3030LO @O LOOZMadOL yHommdalL LOOM-
MOME ©OIH303900L 390938 (0.75). 0godobL
J3omemaL MMHZO6MYdO® 300M(3bOEOO
LOOFMYd0L YHomMdY, YOHommmodgoL JmMab
39M0mET0 3960HHOMIYNH0 dMTOLOYMYOgENO
3M™30aho  (3030), bmmm 3ogoL LaLogdL
dm®HoL 39H0MET0 (3030L F9TOEFIOIMOOOO6
oMHhggmo (3030L 3Mgdbooyda (0. 76-77).
0006MH™M39MMB0L JFOOMMgL MGFIBML BoM-
0moanbo  Lobombm  3MBOLOGOOHMO

20 bodoéo’:ag@mb L& 3006[)00@330360 og(hgool 36)363@0
(1921-1978).1983. mdocmobo. 33.73.
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Lboogm (3. 78), GHMIgMOE OJOHMNV6JdO
8060806 LOJIgMY, 0xLAHOEOL, OBOMMYdOU,
00600m3m-gdogmadaL, bmEoomycmo Ydv®Y639m-
gogzob  bobombm  3MIOLOGOOHIOL  ©O
QB0bObLMO, FGOMTL, TYJomd O JMagbmo
06L3ggiE00L LOJOOHM3gEN™ML Lobombm
3M30LOG0OHO0L MBIYDLYHOYMIdL, M MINYg-
0003 3960 OmMmYGH0 bgmoLyBMYd0L
LOMOBOE®M  LOboMbm  3MBOLOGOODHYOOL
MMHZO6MYdL BOMHIMOE3n6b9b v3HMbmM3n e
®gLb3xom039ddn @O  gIMGOHomMydmM©Ob6
39bOOOMYO  bgmoLYBYOOL,  MIYI3O
06306MH0330MOAdYMMbO  0Y3b69b6  O3HMOM-
d03Mo MHaL3YdMOZ0L (303000 0
LOb3MALOOFML  Bobodgl.  3MBLHODHYEOL
81-9 3Jybomolb  3dobgzom LOJOOMZgMML
dmom  HIOoHMG®H00dg  3oLOZMEHIMHOMOO
300mE089m™  3mEIdLgoL, ©I3MIHIOL ©O

©OM39b0MYogoL  LOZOIEIOYMM OO
39Jmbo 03HMBMI0YMH0 ®9L3YdM030L
HadobhmMH0odY, bmenm 3MbLAHOHYEOOL

82-5 9gbmmo o3hmbm3oycHo MHaLb3ydmozoL
39bHOOMYM  dMIOLOYMYOII  3MBHIHL
0demy3L LOZOBMBAYOM™ 0ghHgoolL
300Mm3900L JBPmMadoL 038 EOMado, OM-
09mbLOE  V3HMbMANYMOE® JO60aY09dh O
LOFJOOM3gMML 00 300mMbAadTmmd0L
306LO30MOGYOIMOE, MMIgmmoE LogJohm3y-
ammb 3mgem HaGOHoHm®00dg 3G-39MEIOD.

1921 Bemob 16 03¢mabL LOJOGOM3gENML
933M30L 3096 BoMYoYMo 3O IHom
30m30mabBobgdyemo JRMgododmbomyg-
090006 1927 BmobL LOJodm3gmMm™mL LLG)
3MBLAHOHYEOOL BobgE30m  OFOGOOL  VMO®
34030  qgobobLbgdobd @O  LYGLLOMOL
Lobombm 3mM3oLOGOOHYdO.

obmo Mo 899bgdo B9dmm O30MYoYM
1925 BgmmL 0goMmabL 03HMBMIYMH0
®9L3YoM030L 3MBLAHOHYEOOL TgLOBYTO39-
omoE  Jggdbomo  L3gEoomycHo  3mdo-
LboolL 3096 390930390 9em 0goMmobL
obLE  3MBLHOHIYBOOL  3OM9dHL. 1929
Bogomb  omb0dbyma3d  3M30LOOd  OdoMabL
08hmbmAngmo  LmEodMOLbhydo  LOOFM-
MmO MoL3Yoamoz0L  3MBLAHOHYEOOL 3O Mmyg-
ho  3o@obEd  @OBLLbOMZaMO® 0do-
oL LOOFMYdOL 399639 4HommooL,

OHMIGEMAOE  LOJOOMZaMML  (396HEOMIYM0
bgmoLYRBRMYOOLIMMHLbMZB0m ZMBLAHOHYEOOL
36Mm9gddo dmbLEO EMOL BabEOH0goEOL2!. v30L
00D9d0 3o, Gmam®dE HhobL, ob G603y
dgbmo oym, HMIMY003 960600M3H3xOMOO
LOJOOMZIEN ML 3MBLAHOHYEOVL. 39BIM:

0. 3mbLbhopyaooL 3GHmadhoL 89-8 dYb-
ol dobgzom, Logombgdo, M-
madoE 89omEo  0go®alb  LOb-
3m3LOOFML  3M339Hobovdo, IYbEO
300BY39homoym 03hmbmAngMo
©9L3YOM030L 3OBMBIYONMOOm;

0. 03 36MmagdHom 0goMaL SLLE TgLOdOTOL
MMHRObMagdL  960890MOOMm  JBMYOO,
399h96900b60m ob 3899335mMm
LOJOOMZgEMM™ML  LLE  3OBMBYdO, Y
oLobo 960600MIIY3IOMEOO  OFOGMHOL
OLLEG 3OBMBAYOMNMBOUL;

3- 3m™bLHOHYEOOLEGOMYIHoLAY-937bmOL
80bga30m, 08 J90mb393030, HMOILOJ
LOJOOM3gMML  LLG  Loghom  3m-
30LOGNOHYdOL  BMGAOHOIYMO  OFDHI-
00 @O ULb3gd Jobmbgoo odH oym
0goMmoL  dEaNMMOM030  30OHMOY-
0oL d9Lo0dOdNLO, 03hmMbmAngMHo
©®9L3YdM030L LOMOBOOM
m6OaobmagdL  J@WYod  HIMIMOOM,
3Y9LORZMHO0BOM 0b0bo
003096 30330L00L WIEIOOEFOIYIO LOO-
gomo LOEoOMOLHYGHO BgL3YOMOZ0L
96990690630;

©@. 3mbLHOHIE0OL 3BmygghoLb d9-10 TYb-
mMob MObObTOE, LOJOOM3gMM™ML LLG
@O 0goMmoL dSLLE 3F0BMBAHOMMOOL
39790L0dOAMBOLOL P3oGOHLMOY 9bo-
g90M@O 0goM0L 3OBMBIMYIMMOOL;

9. 3mbLHOHYEOOL 36HMagbhoL d9-11
dybemaolb dobgzom, ZMBLHOHIEOY®
@O 9bhmabyem  LOZOMbYddg YMOL-
bomgdolb Tgdmbzgggzodo @©o30L  obo-
mogEbb ©o LodMMmMME  BY300-
696 0309MH30330L00LO O LOdMMO
3038060L bgemddmzobgemo o6-
306myd0%.

21 03363305063 ™., 2012. 03060b 3eacmohyo 3360 o
9306080 3960 oliheaos (1921-1940). dooydo. 33. 100.
22 oLe (9060l 3960 BoGoe  LobgemBBoogm  véadogo)
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03hmMbmAngMho  Mab3goemogzolb  3mbLho-
H3aE00L 03 3O Magdhom 0gOMOT0 OZHMBMIN0L
LOTOOOMHOH030 LHODHILO 390dmgodo
©O30bdLOdIMM, OMaZMME  3MmMobhozxIMo
03HMbmMA0NY, HMIgMo LOJOOMZ9EMML LLE-
006 ghmo@ 0boBomado  LobgmIBowm
LYZIOIBOHIHL.

0gdo®molb  3mbLbhohysooL gb  3Omadho
oh39690L vaMgm3g odocmob SbLLG bymad-
dmzgobgmadby @O  LOJOOHmM3gMML  LLE
bgMAIM3069mMadL FMGHOL EO30GOL30MHIOL
040MmaL dLLE LOFOOOIMgdM030 LEHOHYLOL
300m.

1937 69¢cmb 300m9L 0g0GMHOL O3HMbMINYG 0
LOOFMMO  LOMEFoOMOLBHYOO  MgL3YoMO30L
30M39mo  3mbLHoHIYE0d, GMIgmoE LOY-
Mo dg99L00039OMEO LOFJOOM3gmM™ML LLG)
3mbLAHODHYEOOL.

OHOamo3 1917-1937  B6.
0406Mm0oL  O3h™MBbmM300L  LOFOOHOMGOD030
LHODHILO 937MoMOEOIOMDO HOMamO3
LObomMbm  yHommdgdoLd @O 3OGOHOIYIO
3006Y39h0mgogdo0m, 0L LETOO MM YOO 030
0gH90o0m. 0gdoM0L O3HMBMBNVDdY 306049073em0
QROGOM M30M3FOOHMZGEMd0L 309bgEO300,
9oL 06 3gMb0O LOLYMIBOBRMYGOHOMOOL OGO
96M0 doGHOMOEO 6030060: 06O 3JMbEO OGOJ
LObgMOLYBMAIM O OOFE 9.6. ,MO®3OZ0
LIZIBDIBoHYHO*, OO 3JMBEO LOYEMOIMGOLM

3b9@ogm,

03.6-2, 96.1, b. 542, 033(4)3.62.

LOTOOMOMLYB0JIH IO MOV, OO 3JMbEO LOZY-
0000 9OHMOOIOMO FMJOMOGIMdO.

0gomolL  O03HMbM3T0N0  LEJVOOMIMYOE03
gohomado  03004YMBOMGOO  dO3hmMbM300L
(369000 doa xmMoLbIgdgm doMomo b0dbmdL
— BOBOMMIM03 EOIMYZOMIOIMMO 0Y™ (396-
OOOmMyMOo IMmO3OHMO0L  gdo3mgbobogob
@O LOZYMOMO 3oLIYboLAZIOMMONm dbME-
(309MmMadO MOZ30L  3o3a90eMMmdOL  30gym-
369030m  LOZombgdL. doLbo LIYdogdhHo o0ym
10306H9LMOOL  ZMMgIHogMo  IBIHOHOo0L
©O330. 030  OLOYMYdEOO  MIMOZ30IM0
10306H9LMOO0L LOTOGOMMGOGH030 OBZO0L
BY6JEoOL.

0go®moL  03H™Mbm3nolL Foboo®LO, LOJO-
HOmMgoMo30 M30mLOBGOLOM (h3906L
00%06L 06 BOGTMOA3]bEO 040MOL OZ3H M-
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LEGAL STATUS
OF AUTONOMOUS REPUBLIC
OF ADJARA

(Since the introduction of idea of autonomous
government of Adjara within Georgia till

the first Constitution of Adjarian Autonomous
Soviet Socialist Republic)

Murman Gorgoshadze
PhD, Shota Rustaveli State University

KEY WORDS: self-government, sovereignty, identity
RESUME

Since the introduction of idea of autonomous government of Adjara
within Georgia (1917) till the first Constitution of Adjarian Autonomous
Soviet Socialist Republic (1937),legal statusof Adjara had been regu-
lated by people’s assemblies and Party resolutions, as well as bysev-
erallegal acts.

During this periodAdjarian Autonomy had neither governmental nor
so-called “dual” sovereignty, had no international legal subjectivity and
no own citizenship.

From the legal point of view, during 1917-1937 years, the main
subject of Adjarian Autonomy was meeting legitimate interests of state
sovereignty protection. Within the Georgian state borders, partially
independent from the central government, under own responsibility,
the Autonomy was addressing issues within requisite authority. The
goal was protection of collective rights of minorities that mainly was
expressed in preserving individuality, religious identity and personality.
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10.

11.

12.

13.

Khubua G., 2000. Federalismas a normative principle and political or-
der, Thilisi, P. 97. (In Georgian)

Ottoman Foreign Affairs Special Chancellor’'s Resolution- quotation:
“Obtaining the Autonomy by Ajara in frames of Ottoman political in-
fluencemeets the interests of the state. The issue deserves essential,
deep and comprehensive consideration”, - see. ZosidzeN., 1995. Po-
litical situation and National Liberation Movement in Ajara in 1918-
1920 yy., Batumi, P. 100. (In Georgian)

Azerbaijan Secret Service unleashed anti-Georgian propaganda, they
advanced “Islamic Republic’ and “Independent Ajaristan Republic”
ideas - see. ZosidzeN., 1995. Political situation and National Liber-
ation Movement in Ajara in 1918-1920 yy., Batumi, P. 102-103. (In
Georgian)

Armenia was striving to get the access to the Black Seaby conquering
Akhalkalaki and Batumi - see., SurguladzeA., 1994.Life and contribu-
tions of Haidar Abashidze, Batumi, P. 57(In Georgian); In February
1920, at London conference there was considered an issue on“Batumi
port-Republic of Armenia Railway connection”,;meaning its own (Ar-
menian) railway communication, where Armenian Truce delegation
demanded territorial transfer of the historic South of Georgia along the
river Chorokhitill the confluence with the sea - see., South-West Geor-
gia history essays, Ajara, Vol. lll, Batumi, 2008. P. 482. (In Georgian)
Turmanidze O., 2012.Political and economic history of Ajara (1921-
1940), Batumi, P. 80-82. (In Georgian)

Since 1917 Memed Abashidze was a member of National Council
of Georgia, further after declaration of independence of Georgia, he
became a member of Georgian Parliament, see., SharadzeG., 1995.
Memed Abashidze, Tbilisi-Batumi, P. 126. (In Georgian)

Newspaper “Georgia” 23rd of December 1917. (In Georgian)
Ogropiridze U.,2001.From the history of Establishment of Autono-
mous Republic of Adjara, Batumi, P. 81. (In Georgian)

The congress was attended by 96 delegates, this historic resolution
along with Memed Abasidze was signed by 56 men. See., Japarid-
zeS., 1994 .The fight for the restoration of State Independence (1918-
1921), Batumi, P. 92. (In Georgian)

Batumi government elections, that took place on March 1, 1920,showed
the attitude of Batumi citizens, respectively Adjarians to Georgia and
Georgians. As a result of these elections, 20 from 36 existing seats
took Georgians, - see. TsukhishviliR., 1996.Territorial issues in Eng-
land-Georgia relations (1918-1921yy.), Tbilisi., P. 59. (In Georgian)
The full title of this document is “The programm and instructions of
the Muslim Georgia Liberation Committee”, that consists of 3 chapters
and 79 articles (program — 36 articles, Instruction — 43 articles), - see.,
South-West Georgia history essays, Ajara,Vol. Ill, Batumi, 2008. P.
489. (In Georgian)

Ogropiridze U.,2011.Establishment of Ajarian Autonomy, Tbilisi, P. 130
(In Georgian)

Extract of Noe Jordania’s letter quoted from the book - JaparidzeS.,
1994.The fight for the restoration of State Independence (1918-1921),
Batumi, P. 93. (In Georgian)

Murman Gorgoshadze



(op}
(@p}

#5, ©939309%0, 2016

Murman Gorgoshadze

14.

15.

16.

17.

18.

19.

20.

21.

Constitution of Democratic Republic of Georgiafrom 21st of February
1921, artl. 107. (In Georgian)

Constitution of Democratic Republic of Georgiafrom 21st of February
1921, artl. 108. (In Georgian)

Turmanidze O., 2012.Political and economic history of Ajara (1921-
1940), Batumi, P. 85. (In Georgian)

Ogropiridze U.,2001. From the history of establishment of Ajarian Au-
tonomy, Batumi, P. 114-115. (In Georgian);

Turmanidze O., 2012.Political and economic history of Ajara (1921-
1940), Batumi, P. 88. (In Georgian);

Constitutional acts of the Georgian SSR (1921-1978), Thilisi, 1983. P
73. (In Georgian)

Turmanidze O., 2012.Political and economic history of Ajara (1921-
1940), Batumi, P. 100. (In Georgian)

ACSA (Ajara Central State Archive) qty. of pp-2, or 1, s. 542, p.62. (In
Georgian)
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RESUME

The Constitution as the basic law, reflects the nation’s political, so-
cial, economic priorities and directions, determines the management
of the democratic model of State, the rule of law, the protection of hu-
man rights and freedom and the principles of peaceful relations with
other nations. 20 years after its adoption, it is important to assess the
political-social circumstances, which was based on the changes that
took place in 2004-2010 years. The far-reaching reform of the Govern-
ment of Mikheil Saakashvili, established the “super-presidential” sys-
tem, customized to“one person’s” ambitions and power. The President
was the head of the executive power and the source of it. As a result
we had a weak, dysfunctional Parliament, the judiciary and local self-
government with limited rights. As for the legal part of the reform, it was
done in a secret way, in violation of Article 102.2 of the Constitution.
The constitutional changes of 2009-2010 was motivated by M. Saa-
kashvili to move to Prime-ministers’ Cabinet and make the neccessary
steps within the law in order to remain in power. Also, it was directed to
formally involve the opposition which was protesting in the streets, in
political process, so to defuse discontent of international community. As
a result, for first time in Country’s history, the Government had become
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the highest authority of the executive branch, the Though, today, Georgia needs a Constitution,
President’s powers and functions had been re- that will offer ways of resolving conflict issues.

~
(08)

duced and the Parliament dismissed President’s
influence over the legislative field.
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do®Homo@  ©obodbymagdol ombodboggb.
396OdmE, 3doMggmo  odob  3m@agdLoL
03@HMMOY, JEbmam 0639LAHMMYOL FOOB-
bmL 3gMBOBIYMm  LOZMG3MGOE0M  LOTOM-
0om3do dmdgogoo LOZOBMBAYOMM,
bm®3IOH0IYmmo ©903mMad900, bmemm
09mMg  LOZOObMBAEYOM™ OMBYdY OE-
39bommo b®IdHogmo  hodhmL  m30m-
933069000 BaLadom d93Lgdod0
300mobohgoo."*  ombodbymo  IMLOBOMYOO
LOZIOME LOOBHYDLMO 396M30bymo
LOZMEOBMEOEFOM LOFOOIOLOMZOL OTO-
boLooMYdgemo 03 MOZ30L9dYMYO0EOL  Zo-
0m30boty, GGMIMOL dobgzomoE of
9OH™M330MOE  LObgdYd  LOZOOMBIYd™
000 39M30b00L ZMGH3MGOFOYMO FoMmM30L
3M™adLLY O ,LLOOFEOM LOBMFIOMYOOMO

dgbobgd”  3gMaoboolb  3obmblL  (Aktieng-
esetz 1965) JmM®oL.” gg®JImE, ,LodJE0m
LODMBODMIdOMO dgbobgod” 306mbabL
dobgz0m, FOOHMOMOY, 396M30bymo
3OO3MOO307MO domm30L 3™9JLdo
0m@Eodgmo MHy3magboEngoo o Bo-
BOEOEMY0900 LOZOMOHdIYIN ™ domob

0gmbg 06 0M0L, MmMY3EO oMo YOBOYMRO

13 Merket H., 2013. Germany Internal and external cor-
porate governance. Comparative Corporate Govern-
ance A Functional and International Analysis. Publish-
er Cambridge University Press, Cambridge P. 523.

14 Merket H., 2013. Germany Internal and external cor-
porate governance. Comparative Corporate Govern-
ance A Functional and International Analysis. Publish-
er Cambridge University Press, Cambridge P. 523.

15 emmodg ., 2015, Lsogpom  LoBmgocomgdol
bodgogommyyergm merz0bmlBegerms @sdmy00gdanmds
3E3meogonm  806mgedn.  JotomBlogyemgds oo
396mbo, N25, 35. 139.

LOOGEOM LOBDMBOOMYOOMO TbOOEOL FOb-
00MHHdIMmO O dO3bgmomo P6O 0ymL
9.6. ,ym3gmBmogcmHo JgLododoLmdOL  Ob-
306039080 (©93mOMO(309030).“1%  LEMOYO
0d0hmaAvY, GM3 Jabbgomagbo ZgMHavobyMO
3MO3MmMmO30900 YmagmBmoyOHo  0J939Y-
69096 39MH30600L ZMHOBMGOHOF0YMO OO M30L
3MggdLMOB FgLOdOTOLMOOL V630MH0TgdL. Y

00900, d9M3oboodo ,ogdmdhowmy
06 gobdodhg“ 3M0b6E030 JMO3MMOBEF0OMO
30MOOYMMYdO 300H6930, 3MO3MEOO(30IMO
006H™M30L  3mE9gLbo 30 LOVJEOM 30bMBOL
LOBYIZIMBY M JBIEYOL.

LAHOHOLHOZYIOOD ZOO3MGOEFOYMO FOM-
®»30L  3OEadLmOb  JgLododoLMmdOL  LEHOOL-
@OGOMH0 gg®aoboodn LOZFOMEO TOMOMOY.
030L IMBIMBL ,L,d9OMOBOL ZMHOBMOOFOYO
d0cmHm30L (396G oLY (BCCG) dogHh 990y-
303909m0 896306000 ZMGOBMGOFOY™O
006H™M30L  3mEagLoL  MHY3MBYBEOEJO0LO
@0 B060oY0900L @gMm3obm  LOOJEOM
LOBMBOOMYOOMO F0gE OHOMYOOL Jgbobgod
0bg0m03g00" (Kodex Report).

0MB0dbymmo  ObaeMm0dgoolL  dobg3z0m
2009 BagmbL  @OHOBITIIOHHOL  LOBMBEOM
007009 39M3vbYmo LOWMBOMm 0bEYJLOL
(DAX) g398 0mJogmdo ZmMm3mMoEn9030*
39630600l ZMG3MMOEoIMo  FoOmZ0L
3madLbolb  ®93MmIY60E0J00L 94.9% ©O
B6060@O®Y0900L 86.1% FoadoodyL.® 2010
Bgomb 3m330600mO 3096 3MEaJLOL Gg3m-

16 Aktiengesetz Deutschland (geédndert und veranderun-
gen), Berlin, 1965. §161. http://www.gesetze-im-inter-
net.de/aktg/

17 ommodg ., 2015, bsoggom  LoBmgocomgdol
b033m3o@3363m méaoSmb 5836000 ©9307)300093e0MdO
JE3meog0nm  806mgedo.  JotmBlogyemgds oo
396mbo, N25, 3. 140.

* oobobodbogos, Gm8 3963560530, (DAX) boogmbeom
0bogguols 806@0, obggg  8mgBgrogol 39390
boogmbeom  ogdugoe:  (TecDAX, MDAX, SDAX).
obodbyemo 0beogdlgdol d3q3 60833600536‘3@60 26006
03606d033600b boogmbeom 6065088 dngdgco0 Lbgocoolbo
bocoocool  3m830bogo. 50503@360(4:3 33eg30bsmg0L
bobgem8dmgobgemme 3mb3tghnemoe (DAX) orbgdlo
ogbo o(‘:ﬂgn@o, 60330’)3 bﬁ'méaqa 3oL 4393 dedgcogdL
3363&600[} 30 38Lbgoemglo Looggom  LoBemgocomgdo.
ghonéoe  ob.  http://www.boerse.de/dax-trading/
Erklaerung-DAX-MDAX-und-TecDAX/wissen

18 Werder A. v., Talaulicar T., 2009. Kodex Report 2009:
Die Akzeptanz der Empfehlungen und Anregungen
des Deutschen Corporate Governance Kodex. Der
Betrieb Heft 14 vom 3. 4. 11 62. S. 689.
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096OE00md  96.3% @O
85.4% 0g60 30mydymo.1°
3OO3MOMO30YMmo doOHMZ0L 3MEOIJLMOG

B0b60OYdOMO

3mdoHogho  EOAM3ZoEIdIMadd  3gMdo-
60030 O0GOE ommmm BmgdoLb dobdombdy
d933momo.  30g0momoE, 2013 BgmbL

3madLbolb  ®93mIY6O30900L 95.8% ©O
60600090900L 76.7% 0460 3odoOMYOYM0.2
omemmb  dbaogbo obgo®odo 2014 Byl
300md39Y6@O ©O dMB0IGYMmMO H9dbYbE00L
03300060 (33mMomgod oMHE 095gMo 390-
6036900. 39MHdmE, agcM3obyem IP3LbgomyL
3OO3MOO3oomO 3096 2014 Bemolb dmMbo-
399900  3oBHoOoMYoYem  0gbd  3MOyJLoL
93M3960300MO 91.8% ©O B06OOODIOOMO
81.3%.%

00@YbOE, HMIM® (3 309O3m, 3gM30600L
3MO3MmMO30IMo oMm30L 3mEgduo BoM-
dmoagbL  LOIMOZOMOM @OMbadyg 893y-
303009 OM33939060V, O®MIILOE,
LOZYMOMO F0BOOOLOOL OIMIOBOGY, MO-
6009MM™m39 3gMABYMO  ZOO3MGO(30YMO
dommzoL  LOLHYIOTo  LOZIOMEO® OO
0603369mMm0o0  goohboo. d07bgo3o 3m-
®©99L0L  OGMOLOZOMOAdYM™m  bOLOOMOLY,
0oL30  JM(EYTYIMO  EIOPYMHdY00  FOMO
®m300906H0MO0L oM  3MI3000OMOMZNL,
BOJHMOM0300,  LOZOWMEIOYWMOE  0Jd(39-
30. o6y, Lbzo LOMYzgoom GMM®MI 3;MmJ30m,
9L ©90YMY0900,  LOZYIMOGMO  Fobood-
LOEOD  ZOAMAEObOGY, LoOJEom  LOBM-
300MyoomOmM30L 08Ybo® oo  360-
33690mmMd0LOY, HMT ZMGOH3MGHOE09O0L F0gH
6900ym@yMmMO0m bEadd domo 3Mogholodo
©obgMazo, ML 390930 OE 0LOBO LOZO-
©909m® boboomML 0dgb7b.

19 Werder A. v., 2010. Kodex Report 2010: Die Akzeptanz
der Empfehlungen und Anregungen des Deutschen
Corporate Governance Kodex. Der Betrieb, Nr. 16, S.
854.

20 Werder A. v., 2013. Corporate Governance Report
2013: Abweichungskultur und Unabhéngigkeit Lichte
der Akzeptanz und Anwendung des aktuellen DCGK.
Der Betrieb, Nr. 17, S. 886.

21 Werder A. v., Bartz J., 2014. Corporate Governance
Report 2014: Erklarte Akzeptanz des Kodex und
tatsachliche Anwendung bei Corstandsvergiitung und
Unabhangigkeit des Aufsichtsrats. Der Betrieb, Nr. 17,
S. 907.

0030010063630 LAFIBM

@O0 O0Mmopobygmdo ©mgobomzoL Img-
09®@90L ,x30600LYM0  V6aOGNTZY00L  LOO-
gobL* (Financial Reporting Council) 98096
2012 Bgmb 3dggobommo ,a3090m006907m0
LOFYBML  FMEOB3MOOEOYMO  FOOMZOL M-
©9dL0,“ Mm3gmoi 2016 BgmbL  obogmo
M90J3E00m dOdMO3Y. @M3Y3goho 96gLYOL
3OO3MMO30YMmo  30OHMZ0L  LOYZIMHLM
LAHOBOGOHGOL CLYM JOOHOMO® LOZOMbYdMOB
0303300900, OHMaM®YO0(300:  dMOHEOL
0006MH™MZ39MMBY, byemaddm3obgemmool gx39g-
HIO MO, 06OHMOYOHYO0LO O V6aOM0T3500L
LOgombgoo, oLY3g OJEoMBYMYoL TmdoL
I6OM09OHNM00.22

0H0ohobym 0mH0ogmo Mmohgdobhycdodo
3090 ™0069079mmM0 LETGTRML ZMOIMEGOBFOIMO
006H™30L  3mEgdLo  OGOHOBYMO  FMEO3M-
®O30ymo 3omm30L dMABaLGa]dgMm 9 m-
9Om PoMO3maL Byodm@ 300Hh6930.2 gogh-
M000690m0  LETITML  ZMOBMGOFOYMO
006H™30L 3mEadLo 3OEHMEYdS FbMEMME
00 3m0A306090Dg, GMIJMMMO 074309003
306mo3LYOYIMOd MMBEOM®MBOL  LOBMBEO®
006M70L 3090073 mobhobado (LSE).*

0MH0ohHobymo 3MO3MOOE0YMmMo doOmM30L
3099LOL doGOMOO FMMbM3bdo OYM-
gomoo LOG EM®BgE: ) ToMOmmo OMBOL
doGHomoo  3Gm0b3ndgdo; 1) LOTYOH™
@mboL dboMmEddgdo 3MobiEndgdo o )
©O0OMO OMBOL YOYMYd900.2° 3LEO3LO®
396M3006YMO  OBOMMZ0LY, FOgOHM0OBYdYMO
LOTIBRML  FOO3MGOOFOYMO JOOHM30L M-
©99L03 ,EVYIMGHoMg 06 ZOBIGGOHI“ (com-

22 The UK Corporate Governance Code (amended and
changes), London, 2015. https://www.frc.org.uk/Our-
Work/Publications/Corporate-Governance/UK-Corpo-
rate-Governance-Code-April-2016.pdf

23 Moore M.T., 2013. United Kingdom The scope and
dynamics of corporate governance regulation. Com-
parative Corporate Governance A Functional and In-
ternational Analysis. Publisher Cambridge University
Press, Cambridge P. 916.

24 UK Listing Rules (amended and changes), London,
2016. 9.8. https://www.handbook.fca.org.uk/handbook/
LR.pdf

25 Moore M.T., 2013. United Kingdom The scope and
dynamics of corporate governance regulation. Com-
parative Corporate Governance A Functional and In-
ternational Analysis. Publisher Cambridge University
Press, Cambridge P. 917.
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(Yo)

ply or explain) 3MabEodolb  LOXIYd3zgMmdy
0mdogoo  LOMY3MIgbEOEOMm  boLoodmOL
OM3y396MH0o, Mo 030L 60dbO3L, HM3 doLo
0mmbmabgoolb  JgbGdymgod  OOLYdOMOE
0900Y4yMO@BPMMMOOMNO.*  dOHoDHobymo  3M6-
3OMOEoYMmo  30OHmM30L 3mEgdubo  Lbao
»300M937M0MJ000“  ©M3Y39ohHoL  Lo-
®Y039mBY  dmJdgo  oghoo.*  39OIME,
00 m30mMLOBGIOLOm OMLOBNTBOZ300 OO
0MHoHobgmol  ,x30606LM0 FodHM30LO O
2903bg390mmd0L MGaobmL” (FCA — Finan-
cial Conduct Authority) 309® 89033039030
9.6. ,30960®0069039mm0 LOIGBRML MOLHOBZOL
B9Lyd0" (UK Listing Rules). 69Lbgd0 3ma30600mo
0006Om39mo  0MmGOEOLOZOL  dMmombm3au,
O @oMgdhmdOmd 3096  BoO®agoommo
ymgzggmmbmmoyMo 0bgoMndo d90(30309L
06Mm®M3OE0oL  Fgdogg  LOZOMbgddy: MY
OHmam® 69MHao396 0LObO ZMEOBMGOF0YMO
006mHm30L  3mEagqdLbob  3M0bEE390L  030L
IhOmMYGO0o  J0MmomYoom, My MHOIILbOE
0oL  oLobymo O G®gomodydImo  Om-
6036gmo  3M0b3n3g00 3M330b0oMmO ToM-
®30L 3mmoM03odo, oML 3MB3IGIHII ©O
0000botg  d0B6LLOJTNOOMOOTN;  OT-
960 0000GHYdL  3MI3060d  3MEagdLom
0mE93M™ Y39mo IBG®M OO0 OMbOL
©909mgooLTgYLOBOTMON0LANBYBYOOLObLEOM
00 J90mbzq3030, MY ©HOYIYOOMOZOb 9o m-
9OH™M0 06 GHOIY603g 0O OGONOL FOHoOMgdYMO
3m330600L 3096M.Z77 d®bOAbymo 30, MO30L
dbMog, dmMBIMOL 030L, M3 BOGIOMYO

Om™bydY 309gdLbob LOZOIOYI ™

333560930 cooco 66)0605309303 93909000 3«)630060-
oo 3060’:30[) 3099bobgyem 30053[)6)063?)00)0
@0536)630b dqlobgo 3@33@5@0360 06606033%[)
606)@6350. ob. @memody 0., 2015. boog(z0m bsdemgacomgdol
b083m3o@8363m méaosmb 5336090 ©98m7)300098nMdd

JOE3meoyen  806mgedo.  Bo6roeBlsiyamgs oo

396mbo, N25, ga. 142-143.

26 Moore M.T., 2013. United Kingdom The scope and
dynamics of corporate governance regulation. Com-
parative Corporate Governance A Functional and In-
ternational Analysis. Publisher Cambridge University
Press, Cambridge P. 917.

27 UK Listing Rules (amended and changes), London,

2016. 9.8.6(5)—(6); 9.8.7; 9.8.7A https://www.handbook.

fca.org.uk/handbook/LR.pdf sbgaq ob. comemedg co., 2015.

booggom  LeBemgocomgdal b083m3o@8363m mﬁaosmb

63360’:0 ©08m7)300098mmdd 300630060[303@ 3060’:3030.

3o600mBLogremgde o 306mbo, N25, ag. 142.

bobLoomo dobdg dGo@obymo wmobHobaob

LOZOMEYOYI™  BgLYdOM  ©IIYBOMIOYM

domMoORMg00dn 3odmobo®god.28

OOMaMmOmE 3bgozm, 3LEVZLOE ggdao-
6000, gdogOM0ObgdYmo LOIJBRML ZMEO3M-
®OE0Imo  30OM30L  3MEaJLLOE goohboo
LOTOOMMYOMH 030 LOWYJZ39gm0. OGHOHObgMT0
LB LOBMBE® do®7OL  MALHOBIOL
B69L9o0  V0dymoL  OMbOIbYM  doMFYODY
0MgogE 3MMO3ME®OE090L, O0MZOTMOLBNBMB
3OO3MOMO30YMmo JoOm30L 3mggLolb 3m-
obmgbgdo ob, BoboomIgg 890mbgznz0do,
obLBO6  TggLoOdOdMOOL 30dgHad0.* ™mO30L
obc®og, 00 B9LadolL 8603369 MOd 03®Y-
6o @OEOO, GM3 Jomo dOIGOLHdMOOL
d90mbg93030 0MHOHOBYIO ZOGO3MOOF0IYINO
d06Om30L  3m@agLoLb  gdogmgbolb LAgGOH™,
BOJHMIG0300, 3ObIM©Y00.%

3090 m00690gmmo  LOEJIWML  ZWG3MGoO-
3030 30GOM30L 3MmagdLob 3603369MMdOL
bo®moLbob 3390 aoaggooLom3zoL  OYEOEY-
09m00  LHOHOLAHOZOL FMbIMBY. FMYmmg-
ogcmo 2011 Bmoob 0Gmobhobymolb ,3306006-
LIGO  V6aOMmNTRgo0L  Lodgm*  (Financial
Reporting Council) ymggmbBmogdo 0939Y-
6900 ,,068306MH0T90L 3OO MNO650YM0 LOTIRBRML
3OO3MOMO30IMmo 3oOm30L  3Mm@aggLoL go-
30m960LO O ObbMG®EF0gmMgdaL JgLobgo.”

0mbodbgmmo  0bgoMndgooLb  dobgEzom,

MmOMBEMBOL  LOGMBE™M  doM7Ody (FTSE

350) LoO@Mbo™m 0bEodLalb g3gd dmJdogE

JoLbbgzomal  ZOGO3MOHOE00Md bEOHOEOL

3OO3MMO30IMO domhm30L 3097JLoL

28 Moore M.T., 2013. United Kingdom The scope and

dynamics of corporate governance regulation. Com-

parative Corporate Governance A Functional and In-
ternational Analysis. Publisher Cambridge University

Press, Cambridge P. 917.

,,603603005333@0 bodgagmb eobyobgol Bqlgoo® o630l

03 8mBqLtoggooms oo Logomgdnmmm Lobrobhgdol

360’:«)6@0«)60, 60083@(:00 3303 8mgmbmggds o

3609690080 Loogmbrom dotyeBg dmgdgee y3emgdemog

y3gee  3d3sbool. ob.  http://www.fca.org.uk/firms/

markets/ukla UBm&ge 98 ogoligdocsb godmBeonbatag
9Beegdom vwbodbym Bgligdl  ogomganmmatgdsccn

B9Lg30. Boco bedgomgdoom boagmbrom dotggdel doBotn

03006 g300006gdo©0 boggém beogde.

29 Moore M.T., 2013. United Kingdom The scope and
dynamics of corporate governance regulation. Com-
parative Corporate Governance A Functional and In-
ternational Analysis. Publisher Cambridge University
Press, Cambridge p. 917.

O30 OMMOJY



oo
o

#5, ©939309%0, 2016

O30 OMMOJY

dmmbmabgdolb godooMgdalb bo@obbo 3939
360060 godmayycgdo:*

0. 3m@agLobL ©907mMgdg0L 3M330
6oob 33OGHMZgMmO  dMGOEOL  ™MO3-
030m30MoLY @O  OWIdLGYMHdH
@OMgdHMOHOMOL ©030330M500m
0%006m90Eo: 2011 Bgemdo 3mA30600mMmO
96%, 2012 6. -97%, 2013 6. —94%, 2014
6. — 96%, booemm 2015 6. 30 99%;

0. 3mOadLom OBYLAYOGYM B0bOJOMYIYM
LAHOBEOOHIOL  OBOOMIdLGYINHdg™M
(NED) @oMmgddmdoo  Hopb3mob
©030330Mm900m gdbHmomeo: 2011
Bogmdo 3madoboomo 80%, 2012 6. —
81%, 2013 6. — 87%, 2014 6. — 90%,
bommm 2015 6. 30 92%;

3. 3madLom EOEAaJ60m d0bodomyd
LHOOEOGOHIOL dYoDHOL  3™m3odhabhoL
390003960MMOOLMOD EO3O380MHHO0mM
0000MH9000: 2011 Bgmb 3ma3060omo
92%, 2012 6. — 90%, 2013 6. — 92%,
2014 6. — 94%, bommm 2015 6. 30 97%;

©. 3ogdbdo  BmE9dgem F0boJomyd
LAHOBEOGOHIOL VBODMOY®GOOL 3M30-
habhoL  F900EGOMMOdLMOD  EOZo-
300609000 gobOHMOdMmEY: 2011 Bymb
3M330600m0 91%, 2012 6. — 89%, 2013
6. -92%, 2014 6. — 91%, bmenm 2015 6.
30 95%;

9. 3mO9JdLom EOEAEG60Mm 06030MYG
LHOBOOHYOL bMBNBOEOOL ZMmBohg-
HoL  F900BIBMMAIOLMOL OIO3-
306900m 0000M90©0: 2011 BoemL 3M3-
30600m0 94%, 2012 6. — 95%, 2013 6.
—96%, 2014 6. — 96%, b 2015 6. 30
98%.

O®MamOE  3bgEo3m,
906000V, 3MO3MOO30YMO
30990LL 30960 m0069509m0 LOTGB™ML
3OO3MMOE0Ymo  doGhmazoLb  LoLHYIOTo
LOZIOMEO 8603369 MZO60 VIO JY30300.
o0d oL 300h6730 ZMG3MGOEYMO FOOMZOL
96HM-96m YomozmaL Byohm@, GMIGMOQ
bm®3ohogmo  0odoL  LOWYJIZgdy  IM-
J089@90L. B98mm dmygzoboma LHOHOLHOZYIMO
0mbo(3999000L dobgz0m, 0MHohobymIo
600@30mMoOE  d906036900 I3MO3MOOGF0OMO

obgosLo  3gt-
306MHm30L

0096 3m©ogLOL YOPMMYOOMO FOBOOMYGOOL
000 HYbabnd. 06y,  LhHOBHOLHOIOM
30060900, 6Hmo doLdo dm3999mo
M00MIIMm0o  3mdoEooL 3603369cmmonlL  bo-
Mobbo  ymzggmbBmogmo 0dGOHEade.  307-
boo300© 3OO3MMO30YO 30cmHm30L
3099L0L  OGOHOLOZOMEAdYM™  bOLOOMOLY,
0obo YOYMY09d0, dLRO3LO® d9M30600LY,
domo m30LmdG0MO0L OdM dGOHObYMT0,
BOJHMOMO3OE, LOZOMPIOYMMO  0J(3930.
0LO60 GYoBROFOMYOOEOO, ObY FOM OYBFOMY-
090 O LOYMZJIOMOM FMMbMZHO OONBOV.

J30mM30380m0

307bgo30@ 030LO, M3 E®IoLOMZOL
9360 ™m30330MH0L Foamadd LObyMAIBoBMMO
dbm0EOb 3MO3MGmOEF0IMo doOHM30L JoEoO
3M™990L900L EVBYMZ30LMOL EVIV3T0MJdOM
3MBoHoI®0o, 930 m™m3030, 30HEOO30M0 Fo-
3900, $9OOE 06O  OMLYHOMOL gEHmMOObo

3OO3MOMO3oYmo  Fohm3oL 93 m3 Mo
3M™agqLo.*
0Mbodbym Lo3ombdy aLEICNMBOLOL

06033690mmMm30600, gobgoboemmo 2002 BgemL
3OO3MOHOE0Imo  LETOGHOMmMOL  Lzgdmdo
0mm3069 994L39OHMO B0g» 3odMg39YybgdHMO
06306030 ,93MM3YM 3MO3MHGOF0YM FOO M-
3030 9mdogm MmObodgOOHM™M3g BmMmG®IdHOY-
LOTOOMEMYOMNNZ VODOLMOD OZO3TOMYOOM,
dmdgmoi  9.6. ,Winter Report 2002° Lo-
bgmBm@Oad0mod  3b6mdogmoa. LBMGMgD Om-
60369m0 06goM0d0 0gd3d 3MM3MOOBF0YMO
806 m30L bygdHmIo 2003 BgeL dodMEYdY™O
936™303d06MH0L LOEAMIJIgEO™ 3gadolb FMOZ3OM
LOWYIZMOE.®  VBaOMNTT0  93HIM3O330MH0L

*

9360m3033060  odhonoe  Fdomdl  obgegml
obgmo  d994ob0B3gd0, 6003@3603 303600 Igthoce
186bggemyma39b B9 LobgemBBoozmas Bb&Gasb domn
JE3meogonmo  o6mgol  3mgdugdde  dmgdnemo
90193930l goB0otrgdsl. ob. European Commission
Action Plan 2012: European company law and corpo-
rate governance — a modern legal framework for more
engaged shareholders and sustainable companies,
Strasbourg. sbggg ob. The European Commission Rec-
ommendation on the quality of corporate governacne
reporting (“comply or explain”), (2014/208/EU).
ghoenéoe  ob.  https://www.frc.org.uk/Our-Work/
Codes-Standards/Corporate-governance/UK-Corpo-
rate-Governance-Code.aspx

30 Maassen G.F., Van den Bosch F.A.J., Volberda H.,
2004. The importance of disclosure in corporate gov-
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3OO3MOHOE0IMo  3O0OHM30L  3MmEadLoL  dg-
JoboLMOL V3ZO3T0MYo0m gL HHd0L 309e
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RESUME

Using a comparative legal study and based on the samples of Ger-
many, The UK and EU system of corporate governance, this article re-
views the importance of soft law in the field of corporative governance.
The main problem, solving of which is tried by respective European
regulation, is a real and proper operation of soft law in corporate gov-
ernance codes.

This appears to be the basis of the recommendations made by
the European Commission regarding the quality of corporate gover-
nance reporting. The part of the document focuses on the growth of the
principle“comply or explain,“ under which the companies share either
corporate governance requirements under respective codes or prop-
erly substantiate reasons of not sharing it. This information is published
in the annual corporate governance reports. Publication of such reports
is obligatory for large corporations in Germany and The UK.

Thus, regardless of the nature of the recommendation, as the Euro-
pean Union and its member states are actively trying to drive corporate
governance in accordance with the legal framework to establish the
basis of the regulation, by which they’ll give the soft law, and corporate
governance codes, a high degree of legitimacy. Therefore, they pro-
vide better chance for undertaking the code provisions by the compa-
nies. Furthermore, there are obvious tendencies of rising the soft law
as an alternative method for legal regulation of corporate governance.
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RESUME

According to the EU-Georgia Association Agreement, article 354,
Georgia took an obligation to carry out approximation of its legislation
to the EU acts and international instruments, among other, regarding
the labour law as well. This article discusses relevance of Georgian
legislation to the EU requirements regarding the leave of an employ-
ee. At the same time comparative-legislative analysis of Georgian and
German legislation regulating the leave issues is given in the article.
The article concerns to the annual leave, as well as pregnancy, giving
a birth and maternity leave issues.

In spite of the fact, that amendments made in Labour Code in Geor-
gia in 2013 improved the standard of labour protection, some of the
regulations regarding the leave still are not relevant to the EU law.

The first part of the article 22 of the“Labour Code in Georgia”, which
states that employee has the right to request a leave (even partially)
only after having worked for 11 months, contradicts article 7 of 2003/88/
EG directive, which guarantees the right of employee’s annual leave.
According to the definition of EU court, occurrence of the right of leave
shall not be related to the factual worked days.

Georgian labour law does not include a regulation transferring the
paid leave for the following year. Considering the decisions of the EU
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court, it | desired, that in case of reducing the
labour remuneration, a leave transferred for the
following year, payment of the paid leave to be
done considering the labour remuneration in the
period of time when the right of the leave has
been occurred. Otherwise, the employee loses
the right of leave and receiving the occurred re-
muneration, which contradicts the principle of the
EU court.

Georgian law does not indicate the manda-
tory leave (or partial leave) occurred because of
pregnancy, giving a birth or maternity and child

care, which contradicts the requirements of the
directive 92/85/EWG, which states that, at least,
during two weeks from giving a birth an employee
shall have a compulsory maternity leave. At the
same time, directive 92/85/EWG requires that re-
muneration of the period of pregnancy and giving
a birth shall not be less than the remuneration re-
ceived during the temporary disability to work. In
Georgian legislation, remuneration of the leave
for those employed in private sector and legal
entities of public law depends solely on the will
of employers.
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AoLOTRJoNLBS QO IBMBO-003J0MdIBNL
SMBOMMOL dd3ob0B3Jo0O0

05303300 3Jo(0)

aombgo a. ;mpdobodzogmo

bodo®0rcnob comgho, 3Gma9bcmco,
Jobotoz0b nboggmbonhgho (Bgbgoo),

0000l bobgendboayon ¥6039Gbohgho (boJotrmggenm),

bodoGorcmob d96096000 30800600b 6936000

aomMan godobadn
bodoGorcmob dogobh®o

bLIJ306dM LOMY3IB0: aoMgdm, Mowmbo, vBdaLHO

19600309 mb9d003gmbydoLZOd6Y3YIM306900,
OMIgMI0E  3O30HOMEOOdObgod d00hbg30
9OM-9M0 Y39modg 3MEIMMO0m 3O30hHowm-
©0006HdOE, HMIGMLOE OEOT0060 O3gMHdL
LOBYOL ghoddYy, 3060000 0L PY30330HYOO
30M93mL, OHMIgE3oE 806 Yoo 0gbm3zMHM™ML
@O ooHommbL Mmog3oLo bmz®myoolL OOHEMY
0bg 330Gy dMbO339MO.

M0MMIYMO  OEO30060LOM30L 8603309
mMm30600, GMI FbMazOMOEIL/FYTOMOYL/
30OOANMEIOM®IL  FOBAGMHMMOOLOM-
300 JLOoWOMbM (Y369d90m) OMHYAMT0, MO,
30639 0330, 33033060900 03 603madL
(3063HMgmmMmonbomzolb  Jgbodemm  LOB®-
mbob  boMoLbL), G®MIMYO0E  VEO30060L

ymzgmomogdh  3bmg®mgoodos. 30639
0330, 03 603myoL P6EO 303039M36M™M
3déMo30  Jmbgoo  (Logbma®mgdgmo  00bv/
LObENO/LOBLOLY®N), FOOOOZNTMYOOL LOTYO-
m9d900 O Ym39MOMOIHo LOMZJOMMdOL
603mado, 80g8: duddamo, HoObLOEdgmo,
IMIIHOMLOYMBPOEbMZMIOM  Hgdbogo  ©O
0.d.

LOJOOM39gMmMTn 3MJogEo 30bMBIYO-
amo0L, 3gOhdm@, 3mbLHOHIEooL 37-9 db-
amob 99LO3Y 3369MH0 OEEIYOL, BM®MI ,Y439mMobL
0943L  I@WMYdo, (EbmM3OMOEIL  FOBIGOMY-
ammoobomzob P3b6909em goMogdmdo @O
0803MMYMO®  Y3gmob  og3L  JBmgdo,
OOMIMOE 300mmL LOYMO O MdOIHYGO0
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06@M®AOE0d goMmodmLb  damAomgmdaL
dgLobgd (03039 FgbamobL 3gbymyg 316gMH0).

0@O30000, doLO  FOBIGMGEMOY  ©O
IBRMASOOMO  BHYOmMOHOENd  BOMIMOaqbL
00 00BoLL, GMMIMOL FoMHIgamE 03900
LOBYOLO  BWOMMLOTOIYOH-LOFOOHOHMJON030
3M™b(39®E0gd00 @O 3063303900, bmmm
090am3 00 ©YOYMY090dg OYOHObMdom
8969d0 (960 T9bgom@aL) 3mdobhoydo
LOFOOMOMO.

®o30L dbM0g3, TWOMMOLOBOYOH-LOTOO M-
mgoMo30  gobdmaogoom,  6500L30M0O
©OomJdado, MM3gmoE 960000MAMI3J00 O@O-
90060LO @O dobo LoEmEbmolb, GmMame3
19960900 MOGMHOYEMYO0L 3MBEIB(EOOL, YOO
3000Mm0MEOIL, 306000006 0830 303OOMPMOO
00 M06H509madoLy LOBOBOOMIHFMQ,
OMIgMOE  3obdmaogoobL dgombggzodo
603603L030L, HMTOOLMMYHT0 F0FOOHMYMOO
0030060L LOBOBVOMIIFME O O3 30BBOL
d0mBg30L  Jgdmbzgagzodo 06  339YymMgdo
LOFOOHOXMOL  LYOggHo, G®MIMOL d0gMO3
@0 30LM30LOE gdaboNd dMgEo dMIJ3YEO
3MdOH0IMH0 LOTOOHMOMO.

396030 gmbgdob moMmndgmmgdomo 3M3Y-
MmMOd O OO Jomogdaddo dmbobmamo
OO 30b6030MOMOY0L IMMbM360-30B8MEOHOOL
BOEOOL 03 0b/O VO PYIMO3 JMbmOOLMOD
00006 m9d0m; oLY39, 3OM3399™m  THoMmodO-
60g890Md90dg 9qL3MIYOHOE0OL 3OOL Fob-
30M0 1303306H©dd 08 JgbmdO-60390M0500L
®93mbLAHGYJE0OL  Vb6/O  EYIMbHOFL O
obogmo  Jgbmoo-60890mdg00L  ©d969d0L
0J(E0M GO MOOL.

063G m9MmMonLOm30L JLomwdmbm  go-
®90mb  (LOEbMaMxdaMO  d060/LObMO/LOB-
LObYMN), 3OVOOOBNTNYOOL LOTHOMMYOOMO O
LLZO FOMYIML J9g3bOLOMZOL OYBFOMYOJIMOO
30%063030MHMYMO, L3gEOMIGO 3MmMOH0-
300 3OHOMYdO/3OBbMM(3090M900, 080LOMI0U,
HM3 JoOHPb39MYMBOMO 0J65L dOT0ObMO
F060HM9MMB OO 3bMm3z®adaL bo®obLbo.

LOJOOM39MMT0 03 EOHMIEY TgLOdOANL
@MBbadg 06O bm®(E09MOYod LOIIH6gdM™
aoLOMgoOL 3MA3MadLgG0 JgdmBgod, MO
33mobb3MOL  LOATYbgoM™m  FOLOMYODY
MObO3gOOM™M3g LAHVOOGOHYOOL TYAMMWYdO-

3083MEgmooL; 0LY39, o6 T0dOBOGGMOL
LOEbMaMgogmmo  Lobemgoolb  JgomBAgdO
GHOEMOB0L F93(339mMMO0DY, MOE LOZOMOMM
99093L JdooL Logodmzgmmdo I3bmMz-
®90m. 0EOdNobdy GOoooEImo  H9R03-
mgbob  9ghabo  Bomo  LOIYOOEOOM
300M33mMa390mob oML  ©O30330M9d MmO
(L3gEoOMYGO 3OMEIEIMYo0, OMIMIO03
bm®HE0gMm©add  JgLododobo ©OLboggoom),

0L939, OOTNVBDdY MHOOOOEOYM HIFOZMIBOL

330330000 0oL goMgdm, OMIHMI0E
33bM3MOMOM, 309080Mm0m, 30039690m
(Bgbmogon).  0gdgzg  LOgVbagomE  Ybo

0m060domL, Gm™MA dgho 9603369(mMmM30600
300630, LOLAgEM ByombLO @O LO33HdT0
0O30060L  FOBAG Mg MmooLbomzoL  Lodo-
do  603m09©»H90900L  OOHLYHOMOOL  LOZOM-
bo. 3030MOMO®, @MALEWIMO0D LOJO®-
?39MmM™M3I0 9MO300 03MBbHGMMdL 0dOgLHOL'
990339mmdoL  LOBTgbgomm  FobLomaddo,
309630, LOLAgM Byomdo, 03 30GMMdYOT0E3
30, GMmEaLYOE 0ddgLAHO ToHRBYYIOO MBZM-
MmMm30Ye ©OO30MJOOMO dodmab3ags 9bhm-
9ho  30d9bo. 1970-006 Bmgddo o0go
QROGOMO godmnygbgdm@o LOdFMMO 3O3-
do®do, GO®aMME  LOITGHHdM®  FOLONO
(0B09LAHOL @oemgon, domgda, TJo@WIOHO ©O
dogomo Lbgo. dom TJOGoL OBIJLHOL
300mygbgoo (39996M0L F900a906M™MOVT0).
1985 60062 §399y69030 ©o06yYygL 0B0gLHOL
03MMYod LO3T9bgdMM™ 30LOMYO0EOD,
3060006 9oL godmYg6900LMOL VO3ZO330-
®9d3cmo  oym 3dmgmo  ®ogo  Logombgodo,
OMIMIo0E 33033060 IJOMOY  dOOBNObMO
30606 MgMmmdOL o 3dodg (Bvm IMMOL
MB3MMMZ0IYO) @OO30MYJOOMO ZOb30MOMY-
o0L GobZL.?

1 Asbestos Exposure and Cancer Risk. 2016. National
Cancer Institute. Retrieved 20 May 2016, from http:/
www.cancer.gov/about-cancer/causes-prevention/risk/
substances/asbestos/asbestos-fact-sheet

2 Mesothelioma Blog: Asbestos could be a concern in
homes built as recently as 1985 | myMeso. 2016.
Mymeso.org. Retrieved 20 May 2016, from http:/
www.mymeso.org/2013/09/09/asbestos-could-be-a-
concern-in-homes-built-as-recently-as-1985/

3 Asbestos in and around your home | Asbestos Aware-
ness. 2016. Asbestos.act.gov.au. Retrieved 20 May
2016, from http://www.asbestos.act.gov.au/page/
view/2417
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0M0603mM0 36033690MM™M30600 GHOOMBOL*
OMBOL IMBHO MO, M3, OLY3Y, PMIZObL I
LOJOOM39MMI0 3M33maggLYG O o6
b E09MOYd0 O FMJOTOgggob o ogam
06@M®AOE00 03 GOEOOEOIMO  B’MbOLO
0y ©obboggdolb  Jgbobgo, GMIGELLG
Ym39mO®Y b3Yonod LoEbmzMYdIM Y
LOTYIM OEIOMDY.

0030900300 080LY, HMA LOoJoOHM3gemMm™I0
9sbmg®maom 3mbLhoHIYsooL 37-9 Tybamob
00b9E30m 0J3m IBRMYdY, EFbM3OMIOO66
$0606HM9MmmdoLM30L Y3690 FOMYdmMTo
@0, 0oL939, Jo0m JWPMIdY Og3m, T00MMO
LEOYMO, ™md09JdHado 0 OOmymo
06@m®AOE0d Logbma®Madgmo  goMgdmb
0amdodmgmdol  dgbobgd, dogm oy
3OHMOMAd9dL 306ymagoom 03 LOZOMbMOL
00303300900, MOEOaO0 Mgomydo 396
bm®309MEYdO 3MBLAHOHIYEFO0m B0b0dgoY™MO

9L IBYo0.
9L 3OHMOMMadd gbgod LoJodm3gMmma3on

03bmzMgo ambObEMMOOL 69000L309E
GaMoHOMoYm 9O g9m30- Jomogo
046900 9L Oy LOGWOE. O0OE 3doM3gmm
O oM dgmMg d90mbgg30do o6
bO®E0gMOadd  LOGLMZMYdYMO/LOBYTOM
896m09000L 39LodOd0LO 3MbhHGO MmO,
39600MEIMO ©O 39MI0bIbHIMmo 331930,
LOJgbo  AOLOMMYdOL  FggaMmBIYOMMOd 30
LOGOHMbaL PJA6OL VOTNVBEMO LoMmEbemgLo
O 30636 M9MMOOL. dmbobmmgmodnL
MHOOOO(307MMO LOBOMbMYdY 6036030
OMIY30bEIMO O IMIOZOMO  MOMOHOOL
F0606HM9MMd0L EOEZOL O 03 LOTTGOMYdOL
006007000@®Y ©0Ya3060L, GHMIYHEMO3
90396900 domL LoEmEbmaglb JdoMbYdgeMO
309mbLb03g00L do36 HYIMJ3YOYO0.
,LODMBOOMYOM030 FO6OM9MMO0L

4 éombo - 6)0@0«)0&50360 doaonéo 9e09896¢)0, 20600,
60@0330[} c0odemols 36)«)@3{1600. 03060’:«)@ o6l
39dmygbgdnemo  Lodgeo(30bm 36)od¢o3030. 33006)3
8b603, dolbo  obbogges  5o300bolomgol  doemBg
boboogomme.  396dmce, 3ol gooRbos  396i396mazgbyen
ogobgdgde, odohgdoo: gmgobody g, 30bgmsze o,
amgobodg ., 2011, 600’:@008036)0 o bodgeooebem
036305360 o (36939%0. godmd3g8emmds 3360@0050,
odoemebo.  (hgdbyo 3@3d¢6m63@0 03006300’)
bgemBobsbgomdos  of:  http://www.nplg.gov.ge/gwdict/
index.php?a=term&d=12&t=7195

dgbobgd” 3obmbolb 22—g9 Jybomdo 3b3wEY-
o0  HoboBgmL:  LOBMZOOMYOOL  FOHI®-
®gemmoobomzgolb gLomdHombm  go®MgdmL
106MY639mymxolb d0dbom  LOJOBOLHGM
0a9bL  OEOTNObOL  FOBIG Mg MdOLM30L
30M93mL  boMOLbMOMO3 BMM3YOL.S 03039
300mMbom 3obLOBWIGIYMNO LOBMFOMYOOL
F060HmgMmmdoLOM30L JLoGOHmbm  Bymaob
006m@©9od0L  goMmP63gmymxol  Logombgodo,
Jodogco, Hogbmmmangmo 3HMELYOOLY O
3OHMOYJEo0L  JLogdHmbmgooL Logombgodo.
09390 (3omg3g LOFOOMOMIAMIOOIGMOOBO
Bbmzg®mgoolb  sobLomo  BgoboL  Jgbobgo.
06HOZ30MmO ©93MOMOGEOIYMO boboomaL
LOTOOMOMIFMIOGYHMO0L  BMBBY  ®go-
MmO  0dgoMod dmgmo Mogo  do-
m0ob 0603369cmm3060 3OHMOMY3nd0.
39Mdm@, LOTTY690m™m  FOLOEYOOLOMZOL
0J(30Mad9m0 b0 3OLOMOLIM3M3950LOL
306M0gMmo,  LOOEOBOE  LOTYH6  ToLoOMOL
0m03m39096, 06O ZWbHGMM@OAdY; Jgbomdo
d90dmgdo  0396aL  doLomom, GMIGEOQ
OO0  HOMEAObMO0L  ®OE0xdL  JgoEo3L,
OMIMOL EOIMOL JggaeE BoMIM0gadbgdo
OHOOMO0.

ommmm  Bmgddo Imgmo  LOGPOML
Y600 m90o0L 396000 GHOMBOL Logombo.
®oombo  gobybyzahmog  BoHIM0gobgoo
00 6030090909030, GMIMao03 JgoEosL
®o0ydL. 030 069OHIMO ZOHOO, VOZOMOE
300Mm@OL dLHMO YOO 603MW0YEHYOgO0EOL
O 3 m39d0 3096MT0. LYbmYJ30L 3O MELT0
GHOMbo @O dobo  EOFMOL  FYOI3OE
00madmo  Gdoomoghogdo  gmydgbhgdo
(218Po, 214 Po, 214 Pb, 214Bi) mo30LO
demog®mo godmbboggoom od0obgdgdb @om-
h3900L  3gEMadL, GOE ™Mbzmmmmanycdo
BOMHIMBOgObgd0L  3obzomoMgooL  Bobodo-
MHM™000.5 GHOOM®MB0 dE30MOE 3990930 LOL-

5 396mboals b&)n@o 09dbee bgemdobsbgomdas
of: bodoémm@mb 396mbo bo%maoQ)mabéo(;o
306860’:3@«)60[} dqLobgd. 2007. Lled "bodoémm@mb
Lo 306mb3ogdemm 3o369”. Retrieved 21 May 2016, from
https://matsne.gov.ge/ka/document/view/21784

6 anméaodg, 6., 2016. 3oombgdgemo  go8mbboggds,
ogobgdgdo o dobo bom@maonﬁm 898md3gc0g00
3oEboc mE306088908. Retrieved 21 May 2016, from
http://conference.sens-2014.tsu.ge/uploads/53b12f64
2013e%E1%83%9C%E1%83%90%E1%83%97%E1
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bemob  3m33mMbgbhgoL.  ©0d@abo®, dobo
3MB396(M®OE0d LoLbbeMTo dom 06 LEOOWOE
dohymmoL, Jgdamddo  LobbmL 030
30000g3L dmgm mMmaobodddo O LOJodo
GHOMEIbMO0m g m3mYod LLbzoEOLLZL M-
306m3o.

GHOOO3OYM™m GBMbmOb  dodoHmgdom
0J(30mg0o9m0d  LOLHYIOHYOHO® bMGE0gM-
©90mEIL HOMamO3 dm3mM3000060,
oLy 3Mdgma300060 L3M0b0bandO.
0J(30MadamONd  0MYdYmo  IaMAdGHIMOOL
d9LBOZMO FgbmM09xodo, GMOMO OO3NbEIL,
0MgadH Y00 MY OMHO HOOMBOL 3MBEYOHGOE0L
©oLO3Z39d BM®ALL. ©dobomzoL  LogoOHmo
OHOEOM®MboL @MBbOL O3Ea60 (3OLOLOBEHN)
030MOH0. GMOMBOL EMBOL EOLOAbOE®
300M0yYyg6900 ®odEab0dg ado, MGMIMYO03
LOJOOMZgENMT0 OGVO EOBYMHZoMO, doyby-
©0300 dobo bodoMHhoz0Lo.

30M39cm 0330, P6O omgdaoL, MmmA
d9LOdMgdgMNO 30MgdmL HaLHOGMYdO
0mdomoggd  m3000mb6  gobobm®309emmL
L39E0OMIPMmO  HaLHYOOL BOgMgdom. 3O M-
0mgdoLb  LOLAHYIYGO  OOB39HOLOMZOL
0J(30MadIOo, LObyMABoRm™ Nl JON]
30YOBOIL O MZONME dbOM(309MIOPIL
00 890mBagdoL. yzgmodg MHagmmo300dH e
3699000 00 d90mbgnazodo a6HMA0L,
30036 M9MMO0LO O LOEOMIGO EOB30L
LOBOBOLHGM™M  3393cM0DBY0O. OYBFOMHOJINOO
dmbLobmgmoodo  LOLEHGIYEOO ©O doado-
BmM30gMH0 LOOBTMGTOFOM JOI3V600L Bobd-
306Om30.

306bobdo 2008 BemoL LOZOOMBIYOMM
LLbEM®AODY B00MYL 30b6mMbo, B MIgMOoE 3Od-
4o@39mabogodb dmombmaglb, GmI  dyo-
39mL  3006MEOM™ML  OBWMGIOE0d  oLOYOE
LOEbM3MYogem LObTo GOEMBOL OMBOL
dgLobyd. gb 3obmbo domodo dgzoo 2009
Bomob 1 03amobLL. ©030L 89993 JdMO30
603m0L Yo30-304030L 3Mbh®ogho 3g0-
3o3L  LOEbMa®yogE  LobeMdo  GOOMBOL

%83%98a_%E1%83%92%E1%83%98%E1%83%9D
%E1%83%A0%E1%83%92%E1%83%90%E1%83%A
B%E1%83%94.pdf 330@063: 3og0emody, 3., 2002. &0
o690l 6)0@00300 o 600600(4: 606330030 335«)360’)?}00,
399m3(398mmos 533360, daemolo

399(339mmd0L dgLobgd 0b@MGBO(300L.”
0LY39, 3d9090MMBOOLOL 3603369MMM30600
30600  3MBLAHGIYJE0900L  Logombo. VLY
0080MOMOE, 396Mm09d0L  dLOTYBYOMOE
09(30Madgm0o 0MIOHIMHGO0L godmygbgodo,
HMImMgd03 2006 BodH OO MEYOBMI0m
890m@omEO LOJOOM3gMMT0 YmM39mM3a30MH0
d9LodVdNLO  ZMBHGMEMOL  goMgdy  (d9-
0mBogdd  MoE0oEoYMm ©mbgdbg). H396L
LObgMABOBML o6 3JmbEo 2006 BMOAOY
39Lo0030LO ZMBHGMEO LOdOFMBY. LYY,

0J(30M OG0 LOBOFMBY 0MLYdYMO
©ObOEaOMmYo0L Y3030 LOYMYORY ©O
3ubobmado.

1992 BombL ohmIgho 9bgcmaoob LoodmaA
Ho03060L FMLOLMYMOOLOZOL (AEC) doomm™
©O30Mady, M3 JgdmbBagogmoym 3OMO
Lbobemgoo. AEC-0L 060300(H0300 dEOBNOBMO
JBRMYo900L @OLOBEO3OE®  VAMNO33M09L
OMImEo  dmobo  Jgbmoo. LobmyooL
39LO3MBIGOMOE® 0Y9gb90bYL MgGIYMO
@OLb0gydOL @mMB0IgHGMo M LOBMAL.
©OEA306O, HMI 03 LObMYooL JdoOHOMOEO
©0006dgMad0L 30DHBO 0ym OOOVGEOYMOO
©O0006dgMHgdgmo  0G®3dHY&S. AEC-0 3g0-
030030 39300, MIgm3dE 9093060
HOOOGOYMO® @O000JYMIdYM0 0GTOHYMO.
qL 39m0obbIMOO ®30697mmd0HY
0330039000 L39EOOMPOO  V3OMOHYO0m;
oL939, 3v3303OO  ZMBHG MM  033MM-
Ho®9d7m LOFMBYMLO O J0EO FBOOIMHdH™
LOBOMAIMYODY. 9L FJMBHG MM JOOOMOVOE
0000b0GMHgmdo LGB OEFOGYO0m, ©bY
Y39mo doLOMOL YOO 3JMBMEO MO30LO

LYGOOROZOMHO, 6HMIGMOQ3 390330300
06M®m3OE0oL  AOLOMOL  BOOOEFOIYINO
©00006d9MHod0L dgLobgod. JoebbydL
000603900696  GoEodE0oL  dMAMAhgbo/

LOBM30 EYHITHMOJO00.

000LMO6 ghmoE, AEC-3 LOOOIM MQO-
L9030 EOOYIbO 3MTI30YHaTMgd0, HMIMYd03
0303300 909M00 003G H-9gL3MGHOL
3M33006090m06. 0300 Z3MbHOMEMEOYdY, O

7 Kansas Department of Health and Environment: Ra-
diation - Kansas Radon. 2016. Kdheks.gov. Retrieved
23 May 2016, from http://www.kdheks.gov/radiation/
radon.htm#laws
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doLOMO JgdmEaL @O ZOEoL  LOOOFMDY.
AEC LOgmbmalb 0bL3ggdE00L  doPIOMLMOL
(CIB) 1993 Bmob 1 mgbhma3ocmoob obglb-
@O  GOOEOOEOImMO @MboL  FgomBIgdY
033m6OHoL  OOM®ML.  ZOBLbMGE0YMYOYMIO
mmboLdngd9godd godmomm 3J9oa0: 1999
Bomob ©9390096MH30 Hoo3o6do Fg3mobhobaL

203,335.535 bHmbo 093G HoMYdYMO
0MBOHIYMO, LOEOE OO oym  dBMOBOOMO
©OM393Y.°

oL939, LOOBHYGGLMO HybgmoL Fogommomo,
0y Omagmc ImazomhEd gL 3OMOMYTo
hobgmBo. Hgbgmolb dmoz™MdOd doom™m 9.6.
OMH™MIPH0 0gHo 6-18/1997 O 6HJVBgdYMadO
307/2002°: LO3THbgdMM™ doLOMYoOL
060MHIMYdMad0 @O 033MGOHOMMYO0 30Mm-
©907Mb0 0000, PJPMHPY639tmMYmb 0396906030
MHOOOMbY3mMogooL  LOLHYIYHO FodMA30
LOTTYbgdM™M FOLOMYOT0 O BOGHOOINObMO
9L 3oLOMgdO LOLYMBBOWM JO6(EIMOMNOT0,
006OM3YmM0  JLOGOHMbMYooL  LO3LObYGT0.
9L IBGYB3gmYymMRL, GMI LobymIBoxmmad
d0000mL  momddolb LeHYmo dMboEgdgd0
LOBTYBgOMM FOLOMYdOL MOOOOGFOYMD ©O-
006d7M900%g. gL AMBO(EY3Y00 LOOMMMME
3960 OMYGH FMBO(EYIMO dOBOT0 FEXMIIOO
©O0 dmMAb3OMHOMadL LOTYOMYOO 9dMI30m,
d900Yymb 0bxmrm®3o30d hHgbgmol 00dHOMdDY
306m03LYOYM LOBTYB6gdMM™ FOLOMYEBY. O

MHOEOMboL  EmboLb  dodbobios w©IYHad-
HOOYOMOb ghmo  dOYBOMIdgmOd 03
0O3006MO IMIDBOOYOO/ZoOadO®IOD, HND-
mad0E 0038039096 GoooEooL LOBMA3 ©9-
HadO™®gOmMO6. d30LOMZOL  VYEFONYOIMOO
L3gEoOMIYMHo  LOLBOZM™  LOEBbyoOL/dM-
©IYMYo0L J9379303900/@OBYM330, LOLBVZM™M
3OHMaModolb 39gabo.

00g0momoE, 1993 BomoL 0360030 Hoo-
30630 ohmaymdo 969MHa00L LOOFML (AEC)

8 Huo-Wang H., 1999. Preventive Measures for Radio-
active Contamination in Iron and Steel. Taiwan, Re-
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N. R.-C. National Radiation Protection Institute, Praha.
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RESUME

In big cities of post-Soviet countries, population growth is linked
to“more opportunities” for employment and self-realization at first
glance, which at the same time results in the growing demand on real
estate. The demand is met by new constructions performed at mini-
mum cost in the environment of market economy and minimum state
control. However, this often leads to the utilization of low-quality con-
struction materials that sometimes pose threat to the human life or
health.

This study addresses problematic issue(s) related to the research
of legislative environment and mechanisms in Georgia, in connection
to the control mechanisms regarding the hazardous construction ma-
terials and buildings.
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bdE3I3MITI00dT JoMNL
033060 V6 ALOITI00BJ
JomOL 013306 IBVTJoJoNU,
MmM3MN™E bd3ISOITIoNL
LOSEROMOITV() 3NOHMoJONL
000NN HRQ BbMoS

J9m9306 Bogothgodzomao

499306 BodoMmgndzomo
0dmbogemgom 936>m30b ¥b039bokhgholb comghmeobho

bLI3306dM LOMY3Y: domomMdY, a0, doMmubbo

ddbo3a0

LOFMJOMOJ™Mm  LOTOOMIMYOMH03 3Moghogodo bIodoo THo-
®™b393900, GOMEOILOE dobLOBM3ZMO 0d0LO, oy LO® goobL
Bm30MH0  bomdgzmymadol  LAHOBEOGOHIM™M  30OHMOOBLO O
006030070MYOOE® dgmobbdgdym 3oMHmoOL JmMab, LOIZFOME
OOIMOO @O ©O30300MH907M0d  3oM3393cm ®HoLZYOMOB.
LOJOOM3gMML LOIMJOMOgJm 3MEIgJLdo FMEYIPYMOd FMYMO
0300939030900, HMBMJO0(339(h—b03 OO YOMYBIIIYMBL
0MBb03bYmm LOZOMbLbMO FOB0E360L. OMbNIbYMo Lbgd TGOZOM
oL39gdHMO6 g MOE d0LObYdY byeMIg3EHYMYO0L LAHOBOGHYMO
306HM07500L0 O 06EOZ0EYOMIPOHOE JgmObLbIYOIPYMO 30HMOmOOL
O0mMOMMd0L LOZOMbYODYE3.

bgmmIg3HgmgooL LEHOBEOGOH YO 30MHMOJO0L YOPMIdO0m
bomI93GHYGdOBY JOOHOL MFAOL 30OHMBO O FLEYIGOOBY JOMHOL
®JooL JBMIdO dMJIg0 3006MBIAMHOMMINm 300HBH30 VOO O,
0y  Jghobomod  bygemIgzhnemaoddo  J9dmogz090malb  dogd.
MYoEd 309mYooL OBE30L PBDOY639MLOYMABOE FOBMBIYdGML
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69dMmOo  ©IOIMY0g00L  dOMOMMBOL  Lo-
30mbgdol dmBaLGO0ZxdOL, IJOOZMEO  OY(BO-
MQOgEI0d,  MOEZO6  bYMBY3OYMYOOdY
J060L mddob — byemI3OIMgd0EOb gobamolL
@O 30mMOYdYmYool JgLePYoodg JOML
0 gdooL — bgemBg3HgmadoL d96Y39do/0mImMOL
LOBOOMIMYOPM030 TJOI30  OOOOZOMIYOO®
306Lbgv3MYoo.

bom393mHIMYo0©OL  FoLIMO  YMZg-
»30L 6939009500, bm®309M@YdO
9goHm-9ghHmo  dbotob Fomdbcdogo  69doL
300m3mabolL 399a0@, 3030b, OmEo bym-
9936MmadalLy 0mImo bm®MHE0gMOad0
OHOMam®E omadbMHogo 65000 3oam3zmMabol,
obg dbogmo TgmobbagdolL TOIFOOOE.

bom3g3OYMIo0EOL  FoLZMWO  FOBMOYY-
6900  MMmIbGMHo3zn  IMImMIg300obo  Lo-
bgmIg3Mgmgom JOM0gOH0Omd0L
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30 303m0yYygbgdo bygemIgzmHryemgool IMmIMY,
6HM3gmbOE bygemIg3®dgmgo0ob gobgzmab
BIY6JE003  030LG0Y, my30 TMZOMy OO
oLGOYMaOL  ®MOZ0L  AMZOMMOOL,  dog-
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13 DCFR, p.52 the last sentence — (The DCFR contains con-
trols which deal with similar problems in contracts be-
tween businesses, through the controls are of a more
resticktedkind than the consumer contracts)

14 DCFR, p. 70the firstsentence (Often the protection takes
the for mof recommending that, in a contract between a
business and a consumer,it should not be possible for the
parties to derogate from particular rules to the detrimen
to the consumer).
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390mm0300909m00 LEMG®O (JoMa0n) 3MIGH-
3090 3MHOIH0ZOE.
00039 3M0b(303900L
90900 006030070MYOH0 39mobbdgdaby
306M9dg 3u6LOBdM3GYIO 306HM™900L
3003306030 MdOL:'® FgdmO30H90gmL g30L-
900 30MEOYOYINY0d, 30MHMOd  HOIMO-
g4omodmL  dmAb3OGmYomMabm3zoL  doLoggd
9600%9. B0boomAog 990mbzg3030, ©OE-
3900 306 md0L LOFOOMMNOObMOOL Logombo
00000, HMmOaLOJ 39000300909mL
o0Mb0dbymo 30mMEIYOPMIdd O  930L-
900, My ZMbHMHo3gbho 9gbocM3gd. TgLo-
00300V, 300830630emmMd0L boMmo-
LboE @OIMINEIYOYMOS  030dy, my 3006
300M@OOL6  3bOMYYoOE: WOBOZYMo 3oMo,
dm3b3oMmgomyon my 3960639900."7 3bo®oo,
6HmI 390mo30090m0L 30MM@OIdYI YOO
3099306030MMOOLMOL OOZOZ3T0MYd0m FOb-
Lbg33907cm0 LOBJNANL BOHOMHYOYMNY. 8
3GMogdhogodo  3gxoLgooboL  yzgmody
3mbogcmymo 096900, 3060LOBM3OHMVU,
©909mgdo, HMIMOL dOMOMMO0L Logombos
300, LHObOGOHYMO 3SoMmdaL LObomoOO
09003009030 My 06030 IOMIYMOOOO
dgmobbdgdgmo. 3oMzgem  Jgdmbzgnzodo,
0y GMgOmYOHOE ZobbmME0gmOo 30MHMO0L
00MOMOQ 36modo, LOJOOM3GMML
LOFMJOomOgmMm  3MmEadLoL 347-348 dybmg-
00m 306LOBM3OYMO 9a37MmO(30900

9:402 3ybmog

15 DCFR, p. 70, the last sentence. Also 9:103; and 9:405:
Meaning of “unfair” in contracts between business.

16 DCFR 9:402 : Duty of transparency in terms not individu-
ally negotiated.

17 DCFR 9:402 :Duty of transparency in terms not individu-
ally negotiated, p. 658, the last sentence.

18 DCFR 9:402 :Duty of transparency in terms not individu-
ally negotiated, illustration 2, p. 659, the first article.
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3mcgqLeb 3«;836@)060,. Bogbo 39Lsdg. gormeogdyegdemo
bodstrorama, 8mgoo  boBomo.  308m3(393mmds
bodseroraemoa. mdocmoalo. 33.181; obggg, Council Direc-
tive 93/13/EEC of 5 April 1993 on unfair terms in con-
sumer contracts

20 Council Directive 93/13/EEC of 5 April 1993 on unfair
terms in consumer contracts, http://europa.eu/legisla-
tion_summaries/consumers/protection_of consum-
ers/I32017_en.htm;  http://uk.practicallaw.com/3-508-
24717?source=relatedcontent
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bomTg3Hemgool 39LObYd . 21BOO MOV,
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d0)™00690@ bIMM3I3HICNIBNL
000MMa0L baBII3IM0

LOJOOM39MML LEJMJomogm 3madLOL
347—9 @0 348—9 93bmg00L 3MOZOM0 B0dO6NY,
©o0(330L 30dmada J9dmoOz30dgdmOL 309E
33060HgLMO0L ZoaMYnbgooLgeb. LEM®yE
odohma 3006mbAydgmo 3300300M0OL
©909mgogdL, MMIMYO0E 00MOmMOd bym-
3936M9mad0d0 dgbhobob d90mbggzodo,
09603 0LOBo 06030YOIMPOHOO YORO-
mMoym dgmobbagonmo dbo®gmo 309®.

M993o,  LOEBHYGgLMO  Logombo  0dabL
39LoObYd, MY GHOTHOO® VOLOLYOO OMBOTBYMO
©909mgd960L 00MOMMY SmMNObOE
bgmIg3mgmgool d9Edg,  890b60MHY6HLL
030 dommolb ™y JomMOobo 309gdoEado.
LOJOOM3gMML  LOIMIPoMogm  3MmEYdLOL
62-9 3gbmo gobLOdM3G®OZL, H™A 3060039500
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21 Gesetz zur Regelung des Rechts der Allgemeinen Ge-
schiftsbedingungen (AGB-Gesetz) http://www.gesetz-
esweb.de/AGB.html
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27 DCFR: 1I-1:108: Partial invalidity or ineffectiveness.

28 DCFR: 11-1:108: Partial invalidity or ineffectiveness,
comments, p. 203
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ANNULMENT

OF THE STANDARD TERMS

OF ANAGREEMENT
SUCHASTHE RIGHTTO
TERMINATE AGREEMENT AND
ABNEGATION OF EXECUTION

Ketevan Zakareishvili
PHD student, East European University
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RESUME

Annulment of the standard conditions of agreement such as a right
to terminate agreement and abnegation of its execution is one of the
actual problems for issuance of legal result considered by standard
agreement.

For the resolution of the issue, it is important to evaluate the in-
fluence of Article 347-348 of Georgian Civil Code on the interdepen-
dence of standard or individually agreed conditions. One of the main
identification factor for annulment of the respective clause is related to
an issue of which resolution has to be considered for the solution of
disputed condition.

It is reasonable to use international unified regulations and prin-
ciples on the base of proper analysis in order to study and reveal the
gaps of existing law and to conduct them in practice. Such approach
has to provide step forward to keep the legal balance of litigants.

Ketevan Zakareishvili
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NOTES:

10.

11.

12.

13.

14.

15.

16.

17.

18.

See also, German Civil Code (BGB) Section 308, 3: (Reservation of
the right to withdraw) the agreement of a right of the user to free hiself
from his obligation to perform without any objectively justified reason
indicated in the contract; this does not apply to continuing obligations.
(In Georgian)

The principles of European Contract Law (prepared by the Commision
on European Contract Law 1999 text in English) Article 9:305 Effects
of Termination in General. (In Georgian)

Available: http://www.unidroit.org/instruments/commercial-contracts/
unidroit-principles-2010 (In English)

Dzlierishvili Z., 2014. Contract Law. Guidelines for law schools. Pub-
lishing Meridiani, Tbilisi, p. 427. Cited:“Principles of International Com-
mercial Contracts, Rom, 1994. Uniform Law reveiew, 2004. (In Geor-
gian)

Dzlierishvili Z., 2014. Contract Law. Guidelines for law schools. Pub-
lishing Meridiani, Tbilisi, p. 427. Cited:“Principles of International Com-
mercial Contracts, Rom, 1994. Uniform Law reveiew, 2004. (In Geor-
gian)

Dzlierishvili Z., 2014. Contract Law. Guidelines for law schools. Pub-
lishing Meridiani, Tbilisi, p. 428 (In Georgian)

Dzlierishvili Z., 2014. Contract Law. Guidelines for law schools. Pub-
lishing Meridiani, Tbilisi, p. 428. Cited: Minch Komm, BGB/Ernst,
§323, Band 2. Schuldrecht Aligemeiner Teil, 5 Auflage, C.H.Beck,
2007 (In Georgian)

Dzlierishvili Z., 2014. Contract Law. Guidelines for law schools. Pub-
lishing Meridiani, Tbilisi, p. 430 (In Georgian)

The principles of European Contract Law (prepared by the Commision
on European Contract Law 1999 text in English) — Article 8:106 Notice
Fixing Additional period for Performance. (In Georgian)

The principles of European Contract Law (prepared by the Commision
on European Contract Law 1999 text in English) — Article 9:201 Right
to Withhold Performance. (In Georgian)

Principles, Defiitions and Model Rules of European Private Law-Draft
Common Frame of Reference.DCFR (In English)

DCFR, Il — 3:401: Right to withhold performance of reciprocal obliga-
tion. P.863 (In English)

DCFR, p.52 the last sentence — (The DCFR contains controls which
deal with similar problems in contracts between businesses, through
the controls are of a more resticktedkind than the consumer contracts)
(In English)

DCFR, p. 70the firstsentence (Often the protection takes the for
mof recommending that, in a contract between a business and a
consumer,it should not be possible for the parties to derogate from
particular rules to the detrimen to the consumer). (In English)

DCFR, p. 70, the last sentence. Also 9:103; and 9:405: Meaning
of‘unfair” in contracts between business. (In English)

DCFR 9:402: Duty of transparency in terms not individually negoti-
ated. (In English)

DCFR 9:402:Duty of transparency in terms not individually negotiated,
p. 658, the last sentence. (In English)

DCFR 9:402:Duty of transparency in terms not individually negotiated,
illustration 2, p. 659, the first article. (In English)
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20.

Chanturia L., The Civil Code of 2001. comments,. The third book.
Contract Law, General Part. Publishing Law. Tbilisi. P.181. (In Geor-
gian) Also, Council Directive 93/13/EEC of 5 April 1993 on unfair terms
in consumer contracts.(In English)

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in con-
sumer contracts, http://feuropa.eu/legislation_summaries/consum-
ers/protection_of consumers/I32017_en.htm; http://uk.practicallaw.
com/3-508-24717?source=relatedcontent (In English)

21. Gesetz zur Regelung des Rechts der Allgemeinen Geschaftsbedin-
gungen (AGB-Gesetz) http://www.gesetzesweb.de/AGB.html (In Eng-
lish)

22. Chanturia L., 2011. The general part of civil law, the manual. Publish-
ing Law. Thilisi. P.390 (In Georgian)

23. Chanturia L., 2011. The general part of civil law, the manual. Publish-
ing Law. Thilisi. P.391 (In Georgian)

24, Kereselidze D., 2009. The most general system of private law con-
cepts. European and Comparative Law Publishing Institute. Thbilisi.
P.268 (In Georgian)

25. Kereselidze D., 2009. The most general system of private law con-
cepts. European and Comparative Law Publishing Institute. Thbilisi.
P.268 (In Georgian)

26. The principles of European Contract Law (prepared by the Commision
on European Contract Law 1999 text in English) — Article 15:103 . (In
Georgian)

27. DCFR: 11-1:108: Partial invalidity or ineffectiveness. (In English)

28. DCFR: lI-1:108: Partial invalidity or ineffectiveness, comments, p. 203.
(In English)

BIBLIOGRAPHY:

1. Kropholer I., 2014. German Civil Code. Training comment. Publishing
GlZ, IRZ. Thilisi. (In Georgian)

2. The Civil Code of Georgia — https://matsne.gov.ge/ka/document/
view/31702 (In Georgian)

3. German Civil Code (BGB) — https://www.gesetze-im internet.de/eng-

lisch_bgb/german_civil_code.pdf (In English)

Ketevan Zakareishvili



124

#5, ©939309%0, 2016
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3JoNBNLONSY

MO QoOP3Bd 306(MNB3L?

300 dgm3omodzomo

bodotoenolb comghmo,

393300000 bog®0odmE0bm nboggibohghob 3M9bmE0,
09bhooob goodrgoto doogomo bobgendbogym ddotoggemo,
bodoGorcmob d960960000 30800600b 6936000

3OHMOMY30, HMIGIMDBOOE 330Mmb3gMoL yadomadd Jb@o
d930hgm ™, dboemo 06 0M0OL. d09xbgEO30® 030LY, 3MOghH0lodo
LOZIOMEO bTGOE® a3b3zadd o3 3OMOMAdoL FoobyYy3ghoL
obgmo  JO®MYOMLOBNbOOMIIZ™ 0bDHIO3MgHOE0g00, MMI
LOOBHYDLM 0gbgdY, 30IY3 JOMbam EOZ30MHYOEIM OOEMY
oMy BOOLYMT0 O doz0bLbM®M, HMIME YOoMOOOJOMOO
©O3MY3009d9Mm0 LOFJOOM39MML 300MbAOdMMOO 00
9000MMYMYd00. 3OMOIMYTd dbMmMMmE LOJOIOMZIMMLMZOL o6
0M0OL O0gHIPOMMIYM0.080 IMOZO0M J39Yyobodo 060MHY6HOL MOZ30L
LOOB3039L O VFOHMI ™MO3L 6900 F03930mM, OB3IMOMagdom
393h96g03cm0ayo300 3oLBY.

000 oLY, EV306YMm.

1997 Bomob 21 BMyaogedHL LOJOOM3gMML 30MOMOTY6(HAO
30000M MGZObYMO 3O6MB0 ,,3HMZIMOHYMHOL JgLobgd“ !, H™MIMOL
33-9 ,0° 36dhom ©Oagbomo 0460 0339MOMH0IYmmo dMmmMbmM36o,
OMImOL  dobgozomol 30MH0L  BOOLYMTO BOLOFOO M GMOY
BOM3MO316@O 3OM3ZYOHODHYMOT0 LOIPYIOME Fomagdodg JoMHob
®doob Yoogm LOWIYJIZamL. 03039 FMMbMzbd LowHyYyzoLohyzom
30099MmMHO LogdoOHmzgemmL 2008 Bemob 21 MJHM3OGHOL 30bMB3TO
L8OM3ZYOOHYOH0L TgLobyod“ (33-9 gbaob 0" 3xb6ghH0). 0mbodbymo
930360LO3ObMBAHOT M M YFIM O30V OO 0YM OTOLOLOdMYdGMO
boOmmE  JoOhomymo  3O6MBIYdMMO0LM3Z0L. TFMMbMzb9dL
069003900 300MbAMAdMMOO LOOFMMO 39MHom@oL
3OMZYOOHYOOL TgLobgd. BOagMOd MO 0ym 3OHMOMMYTYOH0 o3
J003M LOIOOMBAYOMM™ BME®TOT0?

2012 Bgmb  LOJOOM3gIMML  FMOZOT0  FOMIYOHMEOOL
MObO3EYOMOODY  ©@O0b0Jbd  3doMo, GMIGMOE  OMIMHbEO
BOLOFOOMIMI30  FOBBGOL  EOBVTOYMMO  (MG0) HoHbodo

1 bogotrmggmmb 3560m396(h0l 3Bygdsbo. 1997 N46
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39M30b0o0L ghm-ghHrmo JomogoL LOLOTOM-
0O@m®mL 309M. (?!1) 08 306H3O MOBOTOJOMIODY
300969L900LOL O30 06@M®AOE00
BOOLYMT0 FMILEOGMO JLOVAMZ6M BOJHOL

dgbobgd @O  mogobo  ,arma3o306ymdo”
@OOLOOYMO LOJOOHM3gMML LoLbbMAL
LOTOBOOMOL  gMmEagdLboLb  79-9  dYbmom

30m30maLbB0bgdymo dLY3y YOZM TMm-
bmgbody, GMIMoL dobgzomodoEg 3060
BOLOFOOOMGMOOL  OMIJMBYD 0MIMYdY,
My 9oL BOLOTVOMMAMOd dMbLBOMO b
30gombBymadymo  0g3L. 03039L  ©BgLYdL
39M30byemao LOLbEMOL LOJOIGOMOL FO6Mb-
0@adMmMBY.

LZOBEOMO  VaMMEO @O TdL JJPOH™
3OMoh0zxo JE@BgHho 80930 Y39emoBIMo
300mO30M03MOM3YOHMOOLMO6OIIOMONOL
30003M3NM QOTMOZNOOO.

LY  ObOLOL JY3MHO06oL PYIOMEMaLAY
LOZOOMBAYOM™M  MGZOObMI,  PY3BO0boL
®OoEOd, P3eoobolL ggbghomydo 3Om3Y-
HOOOL MO6VAYOMOODY 363039 ©HdOHYOOL
3000093 ©o0dh3030  0ge0  MYEIoIML
3060OMIMO. MMa3MM(E 300M330, 09M0
mMYEH63™m dLY3g BOLOFOOIMIMY30 dMTMALEO
3OOIBRE0IMO OB6OTOIYIMOLMZOL O MOBV(3
doL LOGOOMEO oM FOOhbEO JY3doMMaLIO
09M0OYMO 3obommgdo.(?!)

Hmam®iE 3bgoozm, gb mMo Jgdmbgzggzo
0LEV3LOYB. 3LEOVZLOY VBOMMZ0YH LoZombmo

30oghol MHmambdi  Jodhoymo, oLY39
33600690 LOZOOMBIYOIMM dOBO.
OHOMam®E  33MHo060L  3obmMboL ,30hm3Yy-

OoHIMHolb  Jgbobgd“ 46-9g dybemolb 99-6
6oBomo, 0LY39 LOJOOM3gMML  30bMbabL
,B3OM37x00HIM0L  Jgbobgd®  33-9 dybmo
0m30mobB0bYd90 BmM®3OL, GGM®MAImoL 3Jo-
b930m 3OMZYOMOOE 06 FOHMIYOHOBHIGOL
300M3d0goMmo@ o6  ©o0b0dbgod  3oMo,
OMIgMOoE  60LOFOMMYd00  EOBOTOYIOL
hoaboL godm. momdaoL 3LEO3ZL bBMMAgLL
3903030 3OMIZIOODHIYMHOL TgLbobgd GILaMOL
RBIOIOOE00L,  dgmmGyLbool, Lm3dbgmol,
0H9M 000506000 O Lbgd dIMOZ30MO g3gybobL
3006MB3YOMMdY.2

2 Lepba C.M., PewetHukosa T.A., 3anues 0.A. 2007.
Mpokypatypa B cTpaHax CHIL M., r.; HomoHos B.H.,

307b9O30@© 0Mb0odbgemabLo, ©O-
30 (303  0gMoLbAHIOL BMGOL  33IOZ
atMdam@aodo. 30dgdo  oLgmo YOO O m-
LOBOBOOMAIZ™  3MBOBEOJOOLY, VMM,
3000633 3MMOH03080 J6O 39doMmm. MYPIEO
0boE 0MLBBOTBOZ00, M3 LOgomMbo LOITOME

©O30F9MHgOMOEOd  goobyzghomo  JoM-
MJYMO 3ObMBAIYdMMO0m.3
LOJOOM3gMML  30bMboL 3B M3YMoO-

dy®oL JgLobgd“ 33-5 dgbmolL JobyEz0m,
3OHMIYIOHOHIOOTo LOTYIOME O FooMIdL
BoLOIOOIMg30 3o,  OMIMO  PbO
0m30939m 00 dg0mbzo30d0, GmMOILOEG
BoLOTOOOMMOd  dmbLEOMO 06  OJOD-
Bymgoymoo?

0Mo, 06 Fgodmgodd! 3obmbo  oMogzo-
0060 godmbogmobob ©odzgo0oL O
0m30mOoLBOBYLL. 08039 3JObMBOL ,30MM3Y-
OHOHIMHoL  Jgbobgd”“ 34-9 Tgbemo TgoosL
3OMIYOOHIOH0O0 @OmMbmaboL 0J(30-
madgm  HOIMBOMZOML @O dom JmMabL
0mobbgbgdL ©d Fobmbolb 33-9 dybmmom
30m30mmoLbB0bgoyem  F93mbzg3gdL, M-
ol 30bgE30m03E HBOLOFOOMMaMdOL  Zo-
hgbo 3OHMIYIOHOHIGOTo P339 T0MYoYMO
00603IOHMAMOL  LOJLOLYOHOEOL IY3oOHMOM
@Ombmabolb Loxwydzgmno.

0MB0IBYMOEOL  ZOIMIOBOGY, (Fom-
LOLOE POEO VMOBOTOML: BOLOTOOMMI30
30600 06 300900 3OHMIYOHOHY®HOT0 LOIY-
dom@, 307b90300@ 0300V, HOLOTOGOMMIMOO
dmbLBOENO Vg3L MY gogdoMBymadymo. 3O M-
3960hIMO L3YEOBR0ZIMH0 LOALOLYG0O O 0
0m33d039 396OLEBOML  ZobLOIYNGYOYINO
dmmbmabgdo Yoo  B09Ygbgom@alL.  LOY-
00M0d BbOMdOL 3MYdHPAR(E0ODY, GMITOL
©oBgLadoL JWANYOO(3 LObyMABoT@ML
3006MBIYdMMdOm 198390 0gaL.4
oLgmM03g  boLoomoL  FgdMPO3900  EO-
BaLYOYMOO LOGOOI™ O LOZMBLHOHYEOM
LOLOTOIO I MYO0L FMLOTOOMHIYgO0L, Fo-

Kpytckmnx B.E. 2001. lMpokypatypa B Poccum u 3a
pybexxom, M., ctp. 148-179.

3 8803060330@0 3. 2014. bo3o6r0remals 3ndemogzolihogo.
odoemobo, 3g. 132-135.

4 CyxapeB A.f1. 1998. AktyanbHble NpobaeMbl 3aKOHHOCTH
B ycnosusx pedopM W posb MpoKypaTypbl B ee
obecneyeHunn // 3akoHHoCTb B Poccuitckon Pegepauun.
M., Ctp. 109-140.
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300 39xO6M0I300Mm0

dm3dogdmgooL, 3mmoEngmgooLbd O L3YEB-
LOBLOLYOHOL MWOBOITOHMIGIMO 303G OO
0MHLHYOYMOL ®Hg30D00L LOZOMbO OGHOLEOGOML
©O0aLmO, GOEAaOLs  dIdL  MEOMEOB3H
3mombm3O IMLOTOOMMOL, 3O MIYOMGOL
0y Lbgd LOFOOMOMEOE30  LOBLObY®OL
dmbymggdab L3HOW0ZO.

LOGWMOMm oLHMG0OT0 06HO3MOE
0m0dg0b90006  3Ebmoomo  3mamodm0ldaho
@O LOBMEOOM dMM3069900, GMIMIO03

LObgMABoxmm  bgmoLyBMadaL  JY3oMEMAL

LOGYbYMBdg 03006906 (Joa: mgb ZohobLZo
-  3ommbgmalb  3Mmadogbho, HHMLMB
30b69mMO — LETbGHYm dTH030L 3BMBOYbEHO,
30(3mo3 3039mo0 — hgbgmdo @O ZogdHm®
000693m30h0 00039 33MHo0bodo O 0.3.),
003090300 ©30LY, 300633 Y6 OM36036Mm:
LOZOMZYOHMO™M  LOGJIObMOOL L3YEOBR0ZO
@O  ™O30L90xM9dd OGO  0m30MaLBNBYLL
3M33GMHM30LOL EVTZ3900L F9LOJMHOMMOOL.
9L dLY oYM O OMBEIY6HdIMO oM, OM3
3000bgaodo.
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RESUME

In this paper it is discussed Article 33“a” of Georgian law
on“Prosecution Services” in accordance of which convicted person can
not be employed at prosecutor’s office. Following to the author’s opin-
ion, this imperative requirement is related to presumption of conviction
and has no connection with either removal or annulment of conviction
as it is envisaged in criminal law.

NOTES:

1. See, Statement of Parliament of Georgia. 1997 N46. (In Geogian)

2. See, Scherba S.P., Reshetnikova T.A., Zaihtsev O.A. 2008. Prosecu-
tion in the Countries of CIS, M., g.; Dodonov V.N., Krutskikh V.E. 2001.
Prosecution in Russia and Abroad, M., pg. 148-179. (In Russian)

3. See, Meparishvili G. 2014. Publication of Law. Thbilisi, 132-135. (In
Geogian)

4. See, Sukharev A.Y. 1998. Actual problems of the Rule of Law in Terms
of Reform and the Role of the Prosecution in its Maintenance // Rule
of Law in Russian Federation. M., pg. 109-140. (In Russian)
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