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EUROPEAN
FUNDAMENTAL LEGAL
STANDARDS -

a Challenge for Georgian
Lawyers from the View

of the European Union

Hans-Jurgen Zahorka®

Attorney (Germany,) Director LIBERTAS - European Institute
GmbH (Rangendingen/Baden-Wiirttemberg), Former
Member of European Parliament, Chief Editor,

European Union Foreign Affairs Journal

Georgia comes - and also has to come, in view of possible alternatives
- always closer to the European Union. It has all perspectives to accede to
the EU, under the condition of a further approximation of legislation to
the EU, although this is not written in the new Association Agreement or
in any final declarations of the Eastern Partnership. However, here the EU
behaves as in all other former EU enlargement cases. This is a challenge
also for all the legal professions in the country, as they have to ,think also
in the European dimension®, already now and in the future. As in all other
countries, the legal profession and the students hereof use to think mainly
or even only in the national dimension. Insofar the legal profession is one
of the most conservative ones. This is not enough, in view of the finality
of Georgia which clearly lies in the European Union. The legal changeover
for this cannot be undertaken in one big bang, but only in a step by step
technique.
* Lawyer (attorney-at-law in Germany, also pleading in other EU countries, for 21 years);

now CEO of LIBERTAS - European Institute GmbH (Rangendingen/Baden-Wirttemberg).
Former Member of European Parliament, today Chief Editor, European Union Foreign

Affairs Journal (www.eufaj.eu)
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This is a challenge above all for the legal
education at universities, but is also a ,life-long
learning” task for every practicing lawyer, be s/he
attorney-at-law, prosecutor, judge, in government,
administration, banks or business and of course
also in university education, but even for teachers
in secondary education or journalism. More and
more EU standards, above all legal standards, will
be relevant also for Georgia, following the way from
European Neighbourhood Policy (ENP), the Eastern
Partnership (EaP), the Association Agreement (AA),
the Deep and Comprehensive Free Trade Agreement
(DCFTA) until finally a full accession to the EU, which
is visible, without any target date, as a distant
objective. Experience shows that once a certain
threshold of legal approximation has been adopted,
the development of an exponential timeline towards
the accession date can be reached.

Therefore, not only the legislation but also its
implementation is of significance. For both working
fields EU standards are important and should be the
measure of everything, if Georgia wants to finish
within the European Union.

Art. 2 of the EU Treaty (Lisbon Treaty) says about
the values of the EU (“European values”), that the
first is respect of human dignity, and then freedom,
democracy, equality, the rule of law and the respect of
human rights including the rights of minorities. These
values are bound, according to art. 2, to pluralism,
non-discrimination, tolerance, justice in the single
case, solidarity and equality between women and
men. This is a very general but also very clear clause
equal to any national constitution.

By the mere size of the EU which has 510
millions of citizens and the media freedom there is
a permanent x-raying through all Member States’
circumstances by every possible media, and this
makes the EU very transparent. This makes an open
society, in the best sense of political philosophy. So it
is also of interest for the whole EU how jurisdiction
and the rule of law function in Georgia, and vice-
versa. This is a great challenge for Georgian lawyers,
but also Georgian media, and of course for both from
the EU.

Besides the EU Treaty (abbreviated EUT) and
the Treaty of Functioning of the European Union
(abbreviated TFEU), both called the Lisbon Treaty,

#3, ©93933960, 2015

there is also the European Charter of Fundamental
Rights which is attached to this Treaty of Lisbon. It is

also a part of the primary EU law. This is a guideline,
a strong interpretation tool for every judge in the
EU. The European Charter of Fundamental Rights is
the most modern and most comprehensive tool of
a basic rights catalogue in modern statehood, fully
supporting the idea that an integration like the EU
is the most innovative cooperation format for states
in the world. But it is also most efficient, although
there are always temporary setbacks in single areas
of cooperation, like in all national systems.

There should also be made reference to the
Fundamental Rights Agency and
its interesting reports and surveys. This agency,
however, concentrates on EU Member States only,
not on countries in the waiting line, but its reports
and papers constitute a clear measure to human
and fundamental rights outside of the EU, too. For
example, in autumn 2015 a ,Handbook on European
law relating to the rights of the child“* has been
published.

The instrument of Union Citizenship in the
EU which has to be debated periodically, all three
years, in the European Parliament, and where public
auditions by Internet have been held, is another
example. Union Citizenship exists for EU citizens
besides the national citizenship, and it encompasses
rights like voting in EU and local elections wherever
EU citizens live within the EU, to submit petitions to
the European Parliament and the EU Ombudsman,
diplomatic and consular protection in third countries,
as well as the right of free movement in the EU.?

And above all the European Court of Justice (ECJ)
in_Luxemburg should be followed. Here an accent
is to be laid on the preliminary rule (art.267 Treaty
for the Functioning of the European Union - TFEU)
which offers every single citizen in the EU access to
the highest EU justice. This has been effectuated in
many significant cases, and it has contributed to a
great deal to make EU jurisdiction more perfect and

Vienna-based

consistent.
This will be introduced to Georgian lawyers step

by step by the new Association Agreement/DCFTA

1 European Union Agency for Fundamental Rights and
Council of Europe, 2015- ISBN (web) 978-92-9239-912-2.

Can be downloaded under http://fra.europa.eu
2 Art.18-25 TFEU

www.lawandworld.ge
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where the institutions and the common policymaking
will only start now. Georgian lawyers should keep
a close eye on the possibilities, legal fields and
functions of the Association Agreement, which will
offer them a lot of work and place for development.

Above all, experience within the EU and third
countries tells us that a quantitative focus of
practicing lawyers will lie in the field of freedom of
goods, services, capital and the freedom of persons
including anti-discrimination law.

Besides the existing challenges of the European
Convention of Human Rights, fixing basic judicial
rights in the Council of Europe Member States,
and the European Court of Human Rights, in the
framework of the Council of Europe, in Strasbourg,
there is after all a serious and new field for lawyers
in Georgia - the field of European Union law. Even if
Georgia is (not yet) a EU Member State.

It has to be kept in mind that approximately
85% of all EU legislation has to be implemented
by local government. Municipal administrations,
their relevant ministries, but also local government
umbrella organisations will have to adapt to these
circumstances. Especially the lawyers in
administrations will have to find ways.

Within the EU it is self-evident that municipalities
do have to know about EU law, as it has to be often
implemented or applied by them. All bigger towns
run an own European Affairs ns office. This meets
also the frequent inclusion of cities and towns into EU
model programmes, e.g. in transport, environment,
renewable energy, social affairs, employment etc.
But also villages and small towns are concerned e.g.
by agricultural programmes (for instance agricultural
ways, landscape diversity etc.). This may be a task for
the regional administration, if they supervise rural
development. In France, there exist for regions with
very many villages sometimes an association covering
EU subjects for its member municipalities.

Wherever legislation has to be undertaken, it
has to be professional, clear, precise and as short
as possible - and in view of any legislative inflation
it has always to be asked ,Do we need a law at
all?“. In this context, the EU is an extraordinary
test lab for legislation, with at present 28 possible
examples, traditions, different ways. This is also a
great opportunity for all acceding states, like Georgia,

local
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where lawyers therefore should study also how other
EU Member States deliver legislation.

“Rule of law” does in most of EU Member States
not mean a political tool for creating statehood, but
in most cases an unpolitical formal principle.® It was
at first a battle motto for liberal citizens, fighting the
nobility which had abused their powers, and fighting
for an individual sphere free of the state. While at
first ,rule of law!“ was highly political, it should
later become more formal, however under political
auspices. Itencompasses, among others, general rules
like formal legality in a way close to perfectionism,
legality of the executive (civil servants bound to the
laws), judicial control of legality - this in connection
with judges’ independence and impartiality, and this
in severalinstances, as calculability and reliability. This
all creates legal security. Later there were added also
calculability and reliability as well as transparency.
Therefore, publications of sentences, judgments and
legal essays are of a pivotal value for any civilisation
under the rule of law.

Also lawyers within the existing EU had to learn
that the EU exists with a legal quality and legally
binding effects, which go beyond the distinction of
a EU Directive from a EU Regulation, two ways of EU
secondary law. Some universities took very long to
implement this subject. Georgian universities may
do it, after all, faster, as the country may run faster
through the time where EU law becomes important.
In the EU, it sometimes took some decades until
this became obvious. And if we become impatient,
understandably, it becomes evident that also lawyers
who have a European law overview will be needed.

3 see also Theodor
Minchen 1969; p. 67.

Maunz, Deutsches Staatsrecht,

N
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RESUME

The author wants to encourage all Georgian
lawyers to dive into the new subject of European law.
He estimates that Georgia will always come closer
to the EU, until an accession. EU law is a challenge
to legal education in universities but also for the
practicing profession. Education in law is by tradition
and in all countries a very conservative field.

In material context, he demands more knowledge
about ,European values” as stated in Art. 2 EU Treaty,
and of the European Charter of Fundamental Rights.
Georgian lawyers should be able to quote the reports
of the EU Fundamental Rights Agency, which often
delivers interpretation tools also relevant for Georgia.
In the forthcoming discourse about the Association
Agreement and DCFTA lawyers have to become
fluent in the European Court of Justice jurisdiction,
and above all in the Preliminary Rule of art. 267

NOTES:

TFEU, which offers access to justice to all citizens or
enterprises, via the national jurisdiction.

The author recommends to read the Association
Agreement, which offers Georgia great opportunities,
and pleads not to lose sight on the European
Convention of Human Rights, as well as its court in
Strasbourg/France. As most of EU law is implemented
on the local level, also Georgian administration, in
particular lawyers, should receive training in EU law.

European legal standards, the Rule of Law, have a
very particular historical background. In the article the
author enumerates some of its elements, and this not
only for legislation, but also for administration. After
all, EU law is the ,,cool” and remaining component of
any accession state legislation - a real challenge for
any lawyer in these countries.

1. European Union Agency for Fundamental Rights and Council of Europe,
2015- ISBN (web) 978-92-9239-912-2. Can be downloaded under http://fra.

europa.eu

2. Art.18-25 TFEU.

3. see also Theodor Maunz, Deutsches Staatsrecht, Miinchen 1969; p. 67.

www.lawandworld.ge
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33b9cmmzgobo Fobododmmdss. 3mblnonneool mgm®os gdbobytgos
3mbLhommEon®o  36sdhogol  gzmmmeosl. gl dobo  Lozzebdm
0dmEsbs o 30Bobos. 3mbLbhom ool mgm®osd Pbos olsbmls
3mbbhommeon®  36Gwdhoiodo  Fodmddbomo  36mdmgdgonls
3oofy3gmol gBgoo o dgommmogdo. Gmam  3mbbhodmngon®o
3063005600l obHmtos 330h30690L, gd3mdemudom 0E3mgdms
3MbLHoHNE0MbomeddJo dmmbmzbgdo o ©OIMIngdTmgdqo0,
36O bmMdom 03390 50M®S 3mblHom ool mgmenol dgdwpamado
3ob30m5Mgo0ls 3geldgdhoggdo.

30bLHoHNEombomoddols  836rmzbgdsdo  Jgodemgds  godmogmb
3ob30m0Mgool mMo gds: vbhHolgntowsb dg-18 Loyinbgdwyg o
3gm360390hg Loylanboob rMydwy. 3MBbLEHNHYEOMboEaBInl b-
003900 o Foboglanbgmotnzo gdo 8d3- 3mbbhodhneool domgdom
obGMmES.  83gM0gnmds  dmogmds  3mbbdodnzombogmodals
obogno 8dmEebgon onbobs. dotzgm &ogdo, gl bgamobnamagools
J9¥¢m30L ngos.
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3mbLHOHYEOMbomOB30l  nwgs  Jgetrgdom
dzgmos, 30Mg  mogeE  3MbLHommeos  ©o
dobo  gdbpo.  3mbLpodpgonGo  0oggdol
LoddMmomm  sbhogpto  Lodgddbgmos. ©o-
oo dob  @obgomedrgdsdo  sMobhmbgmal
odbobydgde. 3mbbhommeool  SoéMzgmo
gmGghogmbo  ©d  sbomodoimbos’.  dobo
»3MTOH0ZS” Lrganymazogno 3MbLnHodyn-
ool hodmysmodgdol  dzgmmdss.  0bbdo-
ODE0mbsemnEo  3gdoboB3dgonls  dmogato
3obo  ,30630 LobgmdFoxm mEOI0LE demogéo

030
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dbothrggdols  dogdbodogmnBogos o  Lobybhggool
oMobhmpgmmgbogols  bo-
3M@OH03 Mo
3mbbhod ool

306035m0Bogoos’.
Bmaomgdol bobaédemogo
LHOdOEHOMI0L 306Mobhn
JoGrgnmo  dmogmoos. I boplanbggodo Joldo
0090030 dddhpommds  33meg  dgodobs o
®0b03gcmzg  3mblHomnEombommodddo  sbogm
obggbosl hopgo®s boogpdzgano.
303MOGMOMOS oo bsbo  J3boo
Bbhodneont  oogol.  sMebozmmgdn
obdomms 03 0gol 3mBdohon®  BmGIogo-
Bogoob. gl 3mgglo
©o0FYym O YdEyg 3GdgmEaos. 9 SMbgdmAL
gl dbmagmomdn  bobgmdfomm, GmIgmbog
06 3dmbgls 3mbldhodmmEos’. 0o 393mdG0mdol

3¢~

©6Om

0bgaolol  Lodgamdo

3mbo3mzgotns.

3MBLGNSIGNNL
3J3G603c@IAdY, MM3IM-G
3M33IILIMHN ROLBO3TN6O

Logmbbpommsom  Lododmmgdtogo  bozo-
mbgdo  Lodsdomols  Igebogtgdol  néopmgl
bgadgbHL Focmdmowagbl. Lodstrmmols bbgs 3trm-
obobo  b3oto

3obbaonEgdgamns. 3mbbmodnEos 963 géh o thm-

demgdgdobogeb  geblbgoggdom,

do o 060l 0gommyto o ymaamobdmdEggo.
3ol 96 Jgdemos 3memomolgdeo 3b0d3bgammaabo
9439 3OMomgds  ghmdsdom  gosfyzohmb.

1 Vorldnder H., 2004. Die Verfassung — Idee und Geschich-
te, 2., iberarbeitete Auflage. S. 21.

2 Vorlénder H., S. 22.

3 Grimm D., 2009. Verfassungskultur, in: Verfassung der

Zukunft (Ein Lesebuch zum 60. Geburtstag des Grundge-
setzes), Hg. Drigitte Zypries, S. 12.
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3mmohodnto  bhodomodogos s géhmzgbymo
RIGINOTN 3mbbhomnEog®o Bm&3dgdols
33°@@o330w  Aggpmgdoomo  bogmbbhodhygom
Lodormmomsg  doom{gzs,  Medgg  obammm-
039603790 d399bg00b 3mbbhoh e

360gdHogd 390930 oobL.

3MbLHOHNE0S o Logmblhodhpaom Lodstrms-
0 LOBMESMYO030 3abM3gbad0Y, XM3gemy
3gobfozmols bmgnsmmydo dgabogtgogdn’. bdo-
Mo ©o3sl 0f393L 03 oy 03 obEndemobols
Logobo, dgommydo s bedgabogdm 0bhgdgbgdo.
1330 0o bobos, 3mbbhod ool d53bFozemgemo
393b0g&gdgdol - 3mbbhodmnool mgmédoobs ©o
LogmbbnodmEom Lodstmmmol mgm®ools bogbolbs
o dgommol 0tggzmog bobatdmogn olagbos
3030botgmob.
o 3mbbhohngos dm3ozgbogy  obrodmobome

Logmbbhodhygom  bodommammo

Logebgdas®. 3mbldmodnEod bendsgonemo, bmgom-
3MMoBH0dnto, IO nergmo oy obhmdonmo
bobosmol  ©m3ndgbmos. o0go ghmosbo  dod-
Boggaos  3mbbhodyeeol Fgdbfegargm  dge-
Bogtrgdoms h3gbo  Jodsboo,
Fordmgohobmo  3mblbhodneos, Gmamg dob-

©oMagdolbomagob.

dnodo” - dobo vswaomo 0bhyéolzodmobgddo.
3mbbhoh ool Idegemdbémog  dpbgosl  Jgo-
LFogemol  3mblhommgool  dgebogtgdols  Lbind-
3mbbhod ool

olgodmobgdo: 09MG00,

Lodorangmols
3mbbhohnEonco
hggnmgdomo  bo-
Lodommols  mgm®os,  3m-
BoEmbmo0s,
d900hgd0mn

bogmbbdodmzom »YMG00,
3mbbhod ool
0B M3bgd0l
3mbbhodhEom
BLHoHPEo0L
3M@OH03Y,
bodotrmogmo.

obHM®0o,
obHMGO0Y,

Logmbbmodmzom
Logmbbhodmgom
»30bbHodmEool  Lmgommmaos”
LErpeos sbomo dmgmgbos®, olbggg Gmamg
3mbLAHOHME00L g3mbmdognto mgmEns’. ot

4 Adamovich L., Funk B., Holzinger G., 1997, Wien. Oster-
reichisches Staatsrecht, Band 1, Grundlagen, Springers
Kurzlehrblicher der Rechtswissenschaft, S. 22.

5 Adamovich L., Funk B., Holzinger G., S. 22.

* 9b bo@ygs 259moygbs 9sbxMg 030> 1978 (gl
3990393 659603To (Rack M., 1978. Die Verfassung
als Malstab, Berlin).

6 Morlok M., 2014. Soziologie der Verfassung, Tibingen,
S. 1; Zalten E., 2006. Staatslehre und Verfassungstheorie
im Licht der Soziologie, in: Staats- und Verfassungstheo-
rie im Spannungsfeld der Disziplinen, Hrsg. von Philippe
Mastronardi; Denis Taubert, Stuttgart.

7 Kirchgdssner B., 2006. Okonomische Theorie der
Verfassung, in: Staats und Verfassungstheorie im
Spannungsfeld der Disziplinen, Archiv fur Rechts und
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0d0bo, 9Mbgomdls dgEbogdgogdo, Gm3mgdlsg
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0
0bdHo®-3gbogdrgdgons: bobgmdFogml dmaswmo

Lodotrmombs 3mbLbhodmgosbomeb.  gbgbo
®9mG0d ©d 3mmohodol dgebogtgos?, obgzg
3M@o®H030L Bogmmbmagno.

GOPmod  goosmm  IH3ogg Bmzoto  ©ob-
303obomo LodgEbogtrm 0bmgcrgbgols
dmdol, doom 9dghHalb, dmes boddg gbgds ghom
dmgmabols - 83 Jgdmbggzedo, 3mblbihodmneosl.
g439emo  o30bg0pMo  omogaodl dob, yzgamob
odal  L3gEox0l3nto dols  dodocro,
y43gms  @obbbgozgdpmo  3ymboo  8godgEbyodl
dob  Irogoemdbtng  dbgosl.  3mblnodmieool
393LFo3amgmm 393b0gtgdsms o3 ,aE030(HdE0 T

doamads

3930 mogl 0g®ob byd-o 0bmo-
obgodmoboms  dmgmo  bobhgds.  odgoob
303mdobocy, 3mbbhommeool Jdgboghrgds
3033 gdlnéo dmzmabss.
3MBLANSIBNO RO
3M6LAGNSIGNNL NIM&HNO

3mbLbhomneool Jgdbfegmgem dgabogdgdome
333 dlmé Lolihgdodo 3oMzggemm sagomls 3mb-
Lhodagool  mgm®os  030390L.  3mbbdHodngosl
30mbLHomnEool mgm®os 033mag3l. Fotrdsmadmemo
Logmbbhohmeom  39bmbdogdammdobomgols ol
sroad  map“-oo’.  ,3mbbahodmmeool  mgméos”
»obodgodmag  dgEbogthgoedo  3otgswm  ©od-
330006907mo  H9tdobod’.  gg&dsbosdo  dobo
03dgdgdgmos 3o Fdomo!,  G™Igemdsg
mogolbo  gdmdogmyto  baddmdo 1928 Famb
30dmbEd o obodedo ogm  3MmbLdodngool

393LbFozemgemo  dgbog®gdol  gomig  ©obod-

Sozialphilosophie, Tag: 12.-13. November 2004, Hrsg.
Mastronardi/Taubert, Stuttgart.

8 Adamovich L., Funk B., Holzinger G., S. 23.

9 Jestaed M., Der Beitrag der modernen Verfassungsthe-
orie zu einer gegliickten Verfassunggebung, in: Verfas-
sungstheorie und Verfassungsgebung, Uberlegungen
anlasslich der Diskussion um eine Verfassungsreform in
der Turkei Hg. Scherzberg A., Can 0., Dogan |., Hrsg. De-
penheuer O., Band 9, Minster, S. 10.

10 Morlok M., 1988. Was heiRt und zu welchem Ende stu-
diert man Verfassungstheorie? Berlin, S. 16.

11 Schmitt C., 2010. Verfassungslehre, Zehnte Auflage, Berlin.

www.lawandworld.ge

LAW ano THE WORLD

obs  hodmysmodgool 3mpgbl s  3mbl-
HohpEool  0Ma3mog dgebogtrgey
olagbosl”. 0dogg Famb zedmogs Gnomema
L3bol™ 303 90 3NbEE3gbHTHEI0 Badehmdo.

ROOOM™

hodmyomods mMo dodotomymgds ddohobs o
LIgbols Limmgdol LobgmFmoadom. LIgbools
Lammol  Focmdmowrgbgb:  gGbLH-Gryomema
3710960, 396696 390960, 9Bl 3mEdmaz0, rndsb
dbgo,  gebbn-gmaazasby
393y Jgodoho, ombgoy obgbly. Gyomengg
L3gbols Lymmols Fotrdmdorgbmgdn  80sb:
9eméod  dmobgo,
3mbMo 3gllg, 3mdba 9339, 3gnhac 39d9cmmy,
gGoGob  dogmgto, todgmd 3nigbo  ©o
356 (Hob dmEremm 3o.

d0m39bxzome oy,

39030 mond3ME30,

063 9o o3 bimmol oM doglnmabgds o

©03mP30a0gmo  bimmgdo  oé  dgygddbosm
350b60b HG03gmb, 9608 309903396l s 39¢hdsb
39 L.

3mbbhomnEool  mgm®ools  gobzomothgosdo
oo §amomo  dgohobgl  dzgmo  momdol
393b6096900l, 3063 cmmzgbddHonbols (1891-1973)",
396 30396350 gL (1942-2006)" o 039t nbsbeo
396 39blol (1906-1998)"° crm3qdds.

00b0dbymo bsdrm3gon o6 v3emgbl gémnsb
dogmdsl 3mblbhomngool mgmEools bogbols o6
389379306900l dgommgdols dodotrom. dombgoozow
dgEbogtrgeo
439 93(HMM0 mebbdogds, ™I 3mbbhod ool

®30embodG0bol  gobbbgeggdoly,

g0 330N 3MEOH0INH0 MgmGo0L
»36030HoE0Pm  3gedo“’t. o3
©eadog 3mbbdodmeool mgm®dosdo bosbengqoo
©o  Fomgzodo  Bgpdeazewos’.

©OH™Moob

3mbLbhod ool

12 d®. Morlok M., 1988. Was heillt und zu welchem Ende
studiert man Verfassungstheorie? Berlin, S. 16.
13 Smend R., 1928. Verfassung und Verfassungsrecht, Miin-

chen.
14 Loewenstein K., 2000. Verfassungslehre, Tlbingen.
15 Hawerkate G., Verfassungslehre, Verfassung als Gegen-

seitigkeitsordnung.

16 Hermens F., 1968. Verfassungslehre, 2. Auflage, West-
deutscher Verlag Koln und Opladen.

17 Jestaedt M., 2010. Verfassungstheorie als Disziplin, in:
Verfassungstheorie, Hrsg. von Depenheuer O., und Gra-
benwarter Ch., Tibingen, S. 6.

* 0550ms©, 39MI9bLL 65dGMdolL (Verfassungslehre)
F9Lo35e 80 50b0dbMEo 543L, H™I ,3BLEOEHMEO0L
09605, bLsdMEmem %5990, 5MOL  3MEOE03NOO
BOIob YO0,

* 306bGHoGHMEo0l  mgm®0osdo 39496 39d9Mwgd

S0LMEWNGHIMs  139E308B03IM0  FoTsHMEgds
Bodmoygoeods. 856 ooxgmdbs o  gobsgzomsds
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®9me00 Hhodmyosmods, Mmamdy bodoMmmob
3gEbogtgools  odmy3omgdgmo  otgo bdgio-
3303960 bogboms s Jgmmogdom. 0go godmgym
LobgmadFogml  893bFozemgemo  dgebogtgdols
olbgor @obdnHmgdol, Gmameogss bebgmdFoaml
Bmaomo ;mgm®doo.

3mbLbHoHEEol  mgmdool  gebzometrgdsdo

OO 73emoemo dq0dzom ®0bodgcmag
3mbLHOHEOMmMagdl.  ombobodbogos  ggh-
3obgamo ool 0gbdmogol® o m@pm
©93963moghol® dog 35dmd304bgdpmo
drmdgdo.  obobo  3mbLHodmygool  mgmEool
Logboly o Jgmmogdol dodotro  sbmgdndo
doagmdom  godmotmhgzs.  0gbddmogon  mogol

d6mdsdo -
©0bEO3EOLS" - gtrm3Sbgmobogsb gobobbgegqol

»3MbLHOHTE00l mgm®os, Gmamdés

3mbbhodm ool »gmGosl 3mbbhod ool
madohogologeb?. w©g3gbdmogéols dogé Fgo-
Fodmoagbomo

339930m@© 303mbomosl 3mblhodyzool mgmmools

39bogm  drm3sdo ORENORER

®0bodgotrmzg  3Gmdmgdoppt  bogombgdl.
Fogbo Lodo boFommologeb Jgwagds (dodMomowo
boogndgmmgdo, Bm®Iob
gm0, 3mbbhodmeool Jobssdbol mgmtos)
©o Bbsdgbh e
bgadgbmL. 3mbbhommeool  gbgds o

3 H6s, 3mbbhodhnaool mgm®os s obhméos,

3mbLbhod ool

dmoEoegl  3mdmadoms

qbgbos:

3MBLEAHOGME00L MM, HMYMOF 3BLEHOGHEOOL
369000 bLAH®MIEHMOHYWOo sBsE0DBo, 3MBLEOEGHMEOOL

09nM0s,  OMYMOE  3wGHOMo  Ig3bogegds,
9905Mmgd0m0  LsdsGmowo,  LsdsGmol  go-
WObmgos.

18 Methoden(r)einheit und Disziplinenvielheit, In: Gedenk-
schrift Walter R., 2013; Jestaedt M., [Hrsg.], Hans Kelsen
und die deutsche Staatsrechtslehre, Tibingen, 2013; Be-
itrag moderner Verfassungstheorie, in: Verfassungstheo-
rie und Verfassungsgebung, Uberlegungen anlasslich
der Diskussion um eine Verfassungsreform in der Tirkei,
Hrsg. Depenheuer O., Berlin, 2012; Die Verfassung hint-
er der Verfassung, Paderborn; Miinchen; Wien; Zlrich,
2009; Das mag in der Theorie richtig sein...Tubingen,

2006.

19 Verfassungstheorie, Hrsg. Depenheuer O., und Graben-
warter Ch., 2010. Tibingen.

20 Verfassungstheorie, Hrsg. Depenheuer O., und Graben-

warter Ch., 2010. Tibingen; S. 13; d®. Kirchhof P,
2014. Verfassung, Theorie und Dogmatik, in: Handbuch
des Staatsrecht der Bundesrepublik Deutschland, Hrsg.
Josef Isensee und Paul Kirchhof, Band XlI, Normativitat
und Schutz der Verfassung, Dritte, vollig neubearbeitete
und erweiterte Auflage; Roellecke G., Zur Unterscheidung
von Rechtsdogmatik und Theorie, am Beispiel der Kon-
zepte Hegels und Luhmanns, in: Juristen Zeitung, 13/66
Jahrgang, 1. Juli 2011, S. 645-659.

#3, ©9399%9%0, 2015
3mbbhohEes o LobgmadFogmgdtromds,  bo-
3mbbhomnEom  3obmbgools Focmdmdmds, bogm-
BLhohnEom LoBrmatgoo,
3mbbhommEool gm®dds, gbs o Lpomo, 3m-
BLhoHnE0d 0966 dosdo,  oy-
Fobgmo  bogmbbhopmgom  bodstromomo,  3mb-
Lhodhneool  0bhg3tgnsgns, dobo  agnbdiogdo,
LobgemdFooym o bobmaswmagods, bgamolgaamagonls
oboFomgos, Lodstrmmgdtngo  Lobgmdfonm,
©93m3M0H0Y, Lobgendfoogm
@ 3mbbhohpeos, IBLYYO0,
LobgmadFogmml  9dmEsbgdo, Jgosdgdomo  3mb-
LHOHDEOMbOE0B0, 3MBLHNHYEOS O SMEndHogs
oo bbgs?.

30b6mb3goammdnls

bodoogols

bemgosg o
doGromo@o

Logmbbhodnzom Lodotrogmols d0MH™M30

3mbLAHOHIEO0L  0gmE0ss?, Gmamt  Lozstm
Lodotrmaols  dgEbogtgools  @obbegnmegdgmo
3mbbhomneool Lodge-

oz’ »mgmool”

21 Volkmann U., 2012. Zur heutigen Situation einer Verfas-
sungstheorie, in: Der Staat, Zeitschrift flr Staatslehre
und Verfassungsgeschichte, deutsches und europdisches
offentliches Recht, Hrsg. Bockenférde E., Bogdandy A.,
Brugger W., Grawert R., Kunisch J., Lepsius O., Mdllers
Ch., Ossenblihl F., Paulz W., Quaritsch H., Stollberg-Rilin-
ger B., Volkmann U., Vosskuhle A., Wahl R., 51. Band, Heft
1,S.601-602.

22 Poier K., 2011. Verfassungsrecht und Allgemeine Staats-
lehre, Prifungsfalle und Losungsvorschlage in systemati-
scher Bearbeitung, 4., aktualisierte und erwaiterte Aufla-
ge, Verlag Osterreich, Wien, S. 15.

23 Schmitt C., 1928. Verfassungslehre, VII.

* ®56509060™m39 29M3bM o MeGMMmsdo Ggmdobo
3MBLEHOEMEO0L dmdwgcgds (Verfassungslehre, ,Lehre” —
,000036705") ,,306LGO0BME00L MgMMool” (Verfassung-
stheorie) LobMbBodos s To0d FmMOL Lbgsmds Momddol
50 5MLGdMAL. 3ot 0G0, 59 MYOL 3w9dgIEYdgO
©5 QOO MIMMHIBHOIMLO,  MOZ0LO  J3MISXIMOO
3B M55300L 9HNGOM [HobaloEYz50dd0 bsBlsligsdl,
0 J0bs5OLMBOOZ5 MM039 BgMI0bo MobbzgMsdos.
dmem  39MomEol  Lobgerddegsbgwmgdo o
dmbmysgommwo  BsdOmdgdo  »3otddgls  3600-
369@mdLs ,,30mbLEO0 G300l MgMMOL” 560 F90l, 300009
»30BLGHOGYE300L dmdM3EIgdls” (Bo. Petersen N., 2004.
Europaeische Verfassung und europaeische Legitimitat, ein
Beitrag zum kontraktualistischen Argument in der Verfas-
sungstheorie, in: Zeitschrift fur auslandisches o6ffentliches
Recht und Vélkerrecht (ZadRV), 64/2;). o»d3s, 39G9®
390960g 5O oEd@™MBL 5063 A3 BHGIOE0SL
5 15310096 BsdOHMIgOL Iy 3MBLEEHOGMEO0L
9md©3™M9d0L Lobgimgdom 59399690l (Der koopera-
tive Verfassungsstaat — aus Kultur und als Kultur, Vorstu-
dien zu einer universalen Verfassungslehre, Berlin, 2013;
Der arabische Frihlung (2011) — in den Horizonten der
Verfassungslehre als Kulturwissenschaft, in: Jahrbuch des
offentlichen Rechts der Gegenwart, Hrsg. Hdberle P, Neue
Folge, Band 60, 2012; Europaische Verfassungslehre, Baden-
Baden, 2011; Verfassungslehre als Kulturwissenschaft, 2.,
stark erw. Aufl. Berlin, 1998).
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©03MY30GOT MO0,
bogombo.

0bhgeglbol  Laggtm  Loogme.

bogbols o  Jgmmogdol
LobgamdFoammb  Bmgoo  mgm®os  ©o  3m-
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303806, gémo dbtog, Lodgebogtm obmHgthgbomo
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mzobl  doginogbgde’
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o6 LEBmagomydtog
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®gmE0d - bobgemdFoamb, 3mbbaodmzool mgm-
oo - 3mbbhopmeool”. ©mgdog Sdhnomptos

5306396l 0gmxb

Bdmaomo

24 Jestaedt M., Verfassungslehre als Disziplin, in: Verfas-
sungstheorie, 2010. Hrsg. Depenheuer O., und Graben-
warter Ch., Tubingen, S. 8.

25 Pernthaler P, 1996. Allgemeine Staatslehre und Ver-
fassungslehre, Zweite, vollige neubearbeitete Auflage,
Wien, S. 19.

26 Morlok M., 1988. Was heiRt und zu welchem Ende stu-
diert man Verfassungstheorie? Berlin, S. 24.

27 Morlok M., 1988. Was heiRt und zu welchem Ende stu-
diert man Verfassungstheorie? Berlin, S. 25.

28 093609000 0O MIMIZWILEds boBL »bgsdl 0d
2356099mgdsl, H™I LobgEdFogml bmyso mgm®os
©5  3mbLEBHOGHME00L  MgMM0s  gMHmTsbgmologsh
296Lbgo309ds (35y. Doehring K., 2004. Allgemeine Sta-
atslehre, eine systematische Darstellung, 3., neubearbe-
itete Auflage, Heidelberg, S. 7).

* 3MBLAOGHWEO0L MYIMOH0s 6T, 3mbBoGHOMGOO
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CONSTITUTION AS IN SUB-
AND INTERDISCIPLINE
+GRAVITATION FIELD"
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Proffesor of school of law at academy of ministry
of internal affairs of Georgia

RESUME
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Constitution, theory of constitution, constitution dogmatism

Constitution is a gain of the mankind. There is no country in the world
without a constitution. Constitution is a versatile and multifunctional phe-
nomenon. The complex content thereof outlines a range of disciplines with
their characteristic subject matter and methods. Primarily, these are: Con-
stitution Theory; Constitution Dogmatism; Constitution History; Constitution
Philosophy; Constitution Sociology; Economic Theory of Constitution; Con-
stitution Politics. This is the result of multilateral constitution studies and it
does not consider artificial separation of disciplines. It is caused by the objec-
tive reality that involves every segment of the constitution. Though, the goal
is the same: maximization of effectiveness of the constitution.

This is a small thesis project and initially our goal was not to make a com-
prehensive study of the issues and we did not claim for it. The main goal is
to raise a number of issues in the studies of constitutional law of Georgia.
Therefore one thing is clear: The constitution is in anticipation of the Geor-
gian constitutionalists.
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CONCEPT OF PRESIDENT'S
CONSTITUTIONAL-
LEGALSTATUS IN POST-
SOCIALIST COUNTRIES

Zurab Jibgashvili

PhD Ivane Javakhishvili Tbilisi State University,
Deputy Director, Legal Department,
Office of the National Security Council of Georgia

RESUME

The paper tries to explain the role of president in the system of
constitutional institutions. The following three aspects are crucial for
understanding the role of president’s institution: 1. Structure of con-
stitutional-legal status of president; 2. the role of president in execu-
tion of principle of allocation of state power; 3. Objective category of
governance system in determination of president’s role in system of
allocation of state power.

For the proper understanding of president’s status its supportive
normative structure is deconstructed into the three main elements:
Institutional Element — generally sets president as the head of state
normatively and determines its competences; Procedural Element —
highlights the rules of execution of the mandate of a president (com-
mencement of competences, execution, termination and legal suc-
cession); Functional Element — particular authorities of a president.

Analysis of the role of president in execution of principle of alloca-
tion of state power draws on the constitutional forms of setting presi-
dent as the head of a state. These constitutional forms of presidential
power are represented through diametrically different models and
are set in comparative perspective.

Constitutionally determined role of a president should be in com-
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pliance with presidential competences, as set by
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lar competences. Paper scrutinizes institutional

gc) the constitution; the role of a president should choice of a state and points to those objective
< be consistently developed through constitu- and subjective factors, which have significant in-
‘Y tional provisions and supported by its particu- fluence on determination of president’s role.
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In the modern world acting legal certainty is not corresponding to
those challenges that the idea of equality, at a glance an obvious no-
tion for everyone, is currently facing.

The idea of equality is unrealized in the conditions, where human
being faces the legal/law factuality that does not take a person into
account as the subject of equal rights; and the framework of existing
law/legal factuality forces the parents of an infant to obey it, and that
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in most cases becomes the reason of infant’s fu-
ture trauma.

This article addresses those legal topics/is-
sues confronted by human being who does not
directly belong to a defined biological sex. He/
she has genitals typical for both sexes and his/

#3, ©93933960, 2015

her chromosomal setting does not give us pos-
sibility to define his/her biological sex.

The realization of the idea of equality is im-
possible in the reality where the government
setting does not set equal initial law conditions
for human beings.
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PROPERTY
RESPONSIBILITY OF THE
AIR-CARRIER DURING
PASSENGER CARRIAGE
BASED OF THE LEGAL
NORMS OF WARSAW,
MONTREAL, EUROPE AND
GEORGIA

Tamar Vepkhvadze

Phd Student of Grigol Robakidze University,
a member of the Union of Law Scientists, barrister

RESUME

The article deals with the carrier’s liability issues tracing the
comparative analysis of the legal norms of the legal norms of War-
saw, Montreal, the European Union and Georgia.

The thesis work reviews the liability issues such as: Responsi-
bility in case of the death of a passenger, health disorders, injury
or other damage to the body; Liability for total or partial loss,
damage, destroy or delays in transporting baggage or passen-
ger’s belongings; Granting compensation and rendering assis-
tance in case of the aircraft carrier’s denial of boarding, a flight
cancellation or long delay; Responsibility for the crash of two
or more aircrafts; Issue concerning liability limitation; Advance
payment mechanism.
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The article points out that Montreal and
European Union system established strict li-
ability rules. Order #122,0n the adoption of
rules for granting compensation and render-
ing assistance in case of the air carrier’s de-
nial of boarding, a flight cancellation or long
delay“of Civil Aviation Agency can be con-
sidered as the beginning of strict liability ap-
plication towards carriers. It was adopted in
compliance with the regulation #261/2004
of the Council of Europe and the agreement

NOTES:

#3, ©93933960, 2015

,On common air space” concluded between
Georgia and the European Union.

Implementation of strict liability mea-
sures in internal state law can put Geor-
gian air companies in a hard situation due
to the difficulties in compensating damages
in accordance with the EU standards. As we
know, the regulations elaborated by the EU
are oriented towards the strong and com-
petitive air companies, which do not include
Georgian air companies.
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THE COURT'S ROLEIN
THE ADVERSIAL PROCESS
BETWEEN THE PARTIES

Leila Arkhoshashvili

PhD candidate of the Grigol Robakidze University’s
Law School, Lawyer

RESUME

KEY WORDS:
Court, adversarial, parties

The legal proceedings are conducted based on adversarial princi-
ples. The second paragraph of the Article 4 of the Criminal Procedure
Code of Georgia contradicts to the adversarial principle. This para-
graph gives the right to the court to resort to measures on its own
initiative under the Criminal Procedure Code of Georgia. Our position
is stated in the first paragraph of the Article 102 that each party shall
prove the circumstances upon which it bases its claim or response,
and also in the first and second paragraphs of the Article 103 that the
Parties shall submit evidence to a court. These paragraphs exclude the
court’s possibility to request the evidence on its own initiative. The
court’s initiative to check authenticity of the submitted written evi-
dence accordingly to Article 137, we consider correct. We reckon that
only in this case the court should have the right to check authenticity
of documents. And, also in connection to the family matters, when a
case conserns a child’s interests, a court shall request the evidence on
its own initiative.

In accordance to the Common law, a judge plays the role of arbitra-
tor. The Parties shall submit the evidence.
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INDEPENDENCE OF THE
SUPERVISORY BOARD
MEMBERS OF THE JOINT
STOCK COMPANY INTHE
AUSTRIAN AND GEORGIAN
CORPORATE LAW

David Dolidze

PhD student, Georgian American University (GAU),
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RESUME
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The article overviews issues of independence of the Members
of Supervisory Board of Joint Stock Company in the view point of
corporative management. Using the method of comparative legal
study, based on Austrian and Georgian systems, the actuality and
features of membership of independent members in supervisory
board is highlighted. On the background of the conducted study,
we may conclude that model of the existing Georgian corporative
management is facing some problems with regard to this issue. And
this is respectively reflected in the situation where we do not face
legislative arrangement, which defines standards of independence
of the members by the regulations, adopts provisions needed for
actual provision of such independence, while, these are the issues
which need to be regulated in order to form an effective model of
corporate management of a joint stock company. And just for this
purpose, it is important that the effective bylaws of Georgia in the field
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of corporative management need to directly between the codes and mandatory bylaws. In
involve issues related to the independence of the process of resolving the abovementioned
the supervisory board members of Joint Stock problems, it is important to share experience
Company. It is not enough to regulate the issue of developed countries, including Austria, and
only by the corporative management codes do it in a planned and targeted manner. This
having a recommendatory nature, moreover surely will upgrade the level of the Georgian
in the situation where there is no legal relation corporative management.
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OF MONEY IN GEORGIAN
CIVIL LAW DIPLOMATICS

K. R. Bzhishvili

Dogqtor of Law, Associate Professor of Andrew the First-Called
Georgian University of the Patriarchate of Georgia
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RESUME

One of the requisites of old Georgian civil law documents was
that the sum of money could be stated. In the majority of cases the
statement on the total sum was followed by an indication of half of
the sum as well. The purpose of this usage has hitherto remained
obscure. The documents of other Eastern people (Armenians, the
Bukhara Khanate, Central Asia) follow a similar procedure. However,
they add an explanatory postscript, e.g. ,,... that there should be no
doubts...”, etc.

NOTES:

1. Materials for the Economic History of Georgia, Lat feudal era, Book 11,
Thilisi, 1953. 45-46, No71. See also Ne 84, 89, 90, 91, 97, 144, 238. (GEO)

2. Documents for the History of Georgia, XVI-XIX centuries, Book first,
Thilisi, 1962, 167-168, Ne141. (GEO)

3. Materials for the Economic History of Georgia, Lat feudal era, Book Il,
Thilisi, NeNe340, 343, 345, 353. (GEO)

4. Persian documents of Matenadaran, Il, Bill of sales, first edition
(XIV-XVI centuries), made by A. D. Papazian, Erevan, 1968. 320-322.
document Ne22. (RUS)
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Ibid. NeNe4, 5, 23, 24, 27. (RUS)

6. Documents on the history of agricultural relations in the Khanate of
Bukhara. Edition |, Acts of feudal proprietorship of the land XVII-XIX
centuries, selection of ducments translation of the introduction and
footnotes O.D. Chekhovich, edited by A.K. Arendas. Tashkent, 1954.
Doc. NeNe12, 14, 15. (RUS)

7. Ivanov, Economy of Djuibar sheikhs. M-L 1954, documents NeNe9, 49,
94, 96, 101, 136. (GEO)
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8. Monuments of Georgin Law, volume |, Collection of Law Books of
Vakhtang VI, Thilisi, 1963.
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2 Claiborne Z.,2013. Three Things to Know About Mediating
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3 Amend J., 2014. Implications For Mediation of Patent
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Published by law.com, p. 1.
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Skills and Techniques, San Francisco, p. 27.
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6 Smith A., Smock D., 2008. Managing a Mediation
Process,Printed in the United States of America, p. 22.

7 Robinzon M., 2007. Mediator certification: realizing its
potentials and coping with its limitations; American
Journal of Mediation, Vol. 2, p. 63.

8 Ware S., 2003. Principles of Alternative Dispute
Resolution, Second edition, Printed in the United States
of America, p. 313.

9 Boulle L., Colatrella M., Picchioni A.., 2008. Mediation
Skills and Techniques, San Francisco, p. 27.
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THE DEMANDS TOWARDS
THE MEDIATOR INTHE
MEDIATION PROCESS

OF THE CIVIL DISPUTES

Ana Gurieli

PhD Candidate of the New Vision University,
Faculty of law, Lawyer

RESUME

= [tis highly recommended, that the obligations of the mediator
should be regulated by the law. The legislation shall consider
the demands towards the mediators, regulate the principles
they have to follow and the results of violation of the rules,
should also be considered.

= In the process of the choice of the mediator, his/her compe-
tence and legal knowledge must be considered. Otherwise,
the mediator should avoid the responsibility. The agreement
must meet the requirements stipulated by the law.

= |t is also important not to violate professional ethics, to have
suitable abilities and characteristics. Mediation is based on eth-
ics, following the principles of the process, it is a key to success.

= It is desirable for parties, to be aware of the fact that, letting
another party to choose the mediator, is an action in line with
the principles of mediation.

= The mediator should be able to determine the participants of
the process.

= The mediator should inform parties about the difference be-
tween the process of mediation and negotioations.
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= The mediator should inform parties about the positive results
of choosing mediation.

= The mediator should inform parties about the role of each par-
ticipant of the process.

= The mediator should inform parties about the procedural is-
sues of the mediation.

69 33603000

= In order to develop mediation, as an institution, mandatory
certification for mediators shall be implemented.

= After the certification, the proper, competent organization
should evaluate their work.
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