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AS SEENTHROUGHTHE EYES

OF AGERMAN JUDGE
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Within the framework of his presentation at Thilisi
State University onJune 12, 2015 the author reviewed
reform of the judiciary in Georgia.

He discussed the role and responsibilities of the
High Council of Justice and considers that the Geor-
gian concept is acceptable in general. At the same
time, he is critical to the amount of power held by the
High Council of Justice with regard to other branches
of Government considering the aspects of balance of
powers. In this respect, he recommends to oppose
the tendencies of centralized governance by estab-
lishment of self-governmental authorities within par-
ticular courts. Besides, the author of the presentation
considers as a deficiency the fact that judge-members
of the High Council of Justice, in light of the existing
selection procedurec, do not represent the diversity
that exists within the judiciary. In addition, he consid-
ers it necessary that decisions of the High Council of
Justice, to a large extent, shall be subject to adminis-
trative-legal control.

Currently, with respect to the existing reforms,
the author has noted non-existence of a successful
conception in long-term perspective. He finds that
an exaggerated emphasis is made on achievement of
prospective short-term successes, and this increases
the risk of appearance of standstill situations in future.

Moreover, the author discusses the issues relate
to the assessment of judges, their appointment for
lifetime, as well as aspects of “self-cleanance process”.
The author is extremely critical towards Georgian dis-
ciplinary regulations, which in his view contains fun-
damentally erroneous tendencies.

In the long-term perspective the author supports
the idea of introducing more pluralism into the judi-
ciary. He encourages the culture of open discussion
and calls on each player to gather around something
common and reconciling, rather than be in the search
of disjunctions.
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REZUME

Key words:
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In the report the following thesis is proved, that
the term “indifferent” is divided with regard to the
forms of guilt and is the sign of irresponsibility of
a person before the state. In particular, in case of
direct intent person foresees inevitability of an un-
lawful consequence, however he/she does not want
it, but by uncertain motivations he/she accepts it
or indifferently treats the outcome. The concept of
indifference is leading in the notion of the eventual
intention, and this indifference is expressed by the
negligence as well (official indifference — Criminal
Code of Georgia (CCG) Article 342) and specifically
also — by complacency.

Taking into consideration that the forms of guilt
are set by the Investigation making prospective
conclusion regarding guilt (see first paragraph of

Notes:

Article 169), and according to the CCG Article 269,
the Court unconditionally is not allowed to base the
decision on assumptions —then the Court is obliged
to trustworthily ascertain not only the legal com-
position of the conduct, but also the unlawfulness
of the act and the guilt of a person, as a subjective
reason for an unlawful act.

The method used by the Court in this case is re-
duction, i.e. retro conclusion regarding the unlaw-
fulness of the act and the guilt of a person, which
precede the execution of the legislative composi-
tion of the conduct. In a word, the Court devolves
a form of culpability to guilt, and guilt is nothing
more than an irresponsible approach towards the
obligation of an illegal act.
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REZUME

The presentation will briefly outline the way by
which Germany has attempted to safeguard judicial
independence. Article 97 of Germany’s Basic Law,
or Constitution, specifically refers to and guarantees
judges’ independence without, however, granting an
individual right. Rather, judicial independence is seen
as a basic constitutional principle, which ensures the
realisation of the rule of law.

In Germany, judicial independence does not only
encompass a judge’s professional, but also his/her
personal independence, because the latter is seen as
an indispensable prerequisite of the former. There-

Key words:
COURT, PRINCIPLE, PROFESSIONAL

1. Professional and personal
independence (Article 97 Basic Law)

The principle of the independence of judges in
Germany is rooted in Article 97 of the German Basic
Law (Grundgesetz) of which the first paragraph refers
to the professional independence of judges, the sec-
ond to theirpersonal independence.

Interpreted very generously, professional inde-
pendence means that a judge is responsible to nothing
but the law when administering justice. Neither the
legislative! nor the executive,? nor even higher-rank-

1 BVerfGE 12, 67, at 71 (Decision by the Constitutional
Court of 17 January 1961; Case Reference: 2 BvL 25/60);
BVerfGE 38, 1, at 21 (Decision by the Constitutional Court
of 27 June 1974; Case References: 2 BVR 429/72, 641/72,
700/72, 813/72,9/73, 24/73, 25/73, 47/73, 215/73).

2 BVerfGE 3, 213, at 224 (Decision by the Constitution-
al Court of 17 December 1953, Case Reference: 1 BvR
335/51).

fore, both concepts of independence are explicitly
referred to in the German constitution.

Following an explanation of how these concepts
are interpreted in Germany, the limits nevertheless
imposed on judges’ freedom of conduct will be out-
lined. These limits range from areas of their work in
which judges cannot rely on the constitutional guar-
antee of independence to consequences for individu-
al judges in cases of professional misconduct.

Lastly, some of the criticism levelled at the Ger-
man system will be discussed, with reference to solu-
tions found in other EU member states.

ing members within the judiciary® can tell a judge how
to decide a case.

Indeed it goes further, for it applies to the whole
handling of a case to ensure the judge’s coming to a
judgment wholly free from outside influence. Thus,
according to the practice of the Constitutional Court,
the highestinstance in Germany, all the procedural de-
cisions taken by a judge before and after judgement,
such as when to hear a case, or which witnesses to
hear, are a matter of professional independence.*

Judges are free to determine the order in which

3 BVerfG NJW 1996, 2149-2150 (Decision by the Constitu-
tional Court of 29 February 1996; Case Reference: 2 BvR
136/96).

4 Hans-Juergen Papier, “Die richterliche Unabhangigkeit

und ihre Schranken”, 1-13, at 2-3, 5-6. http://www.hefam.
de/koll/pap200402.html; accessed 15 September 2015.
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they hear cases of comparable urgency® and free to
decide how often their court is convened, provid-
ed the minimum number of sessions is completed.®
Moreover, the judges at a given court must decide
themselves which judge gets which case according
to guidelines established by the judges themselves or
their legal representatives at an annual meeting.’

Furthermore, and most controversially,® profes-
sional independence grants judges the right to decide
where and when they fulfil their respective duties.
Judges cannot be required to work in their office or
be generally available during office hours. Provided
the judge is present when his or her duties require it,
mainlyduring court hearings, they are otherwise free
to work at home for instance.®

Crucially, beyond this professional independence,
personalindependence is seen as the only effective
way of guaranteeing professional independence. It
means that judges cannot be dismissed or transferred
to any other court without their agreement, which
ensures that judges cannot be sanctioned for deci-
sions the executive disapproves of.!Solely in cases of
clearly defined and grave misconduct can a judge be
dismissed or transferred and then only by a court de-
cision.?

2. Limits to judicial independence
There are limits to judicial independence. The
president of a court, for example, while engaged in

5 BGH NJW 1988, 421, at 422 (Decision by the German Fed-
eral Court of 16 September 1987; Case Reference: RiZ(R)
5/87).

6 BGH NJW 1988, 421, at 422 (Decision by the German Fed-
eral Court of 16 September 1987; Case Reference: RiZ(R)
5/87).

7 BGH NJW 1995, 2494 (Decision by the German Federal
Court of 7 April 1995; Case ReferenceRiZ(R) 7/94). The
right of judges to assign incoming cases among them-
selves once a yearis also seen as a means of ensuring the
right of due process as far as the principle of the lawful
judge is concerned (guaranteed in Article 101 Basic Law).

8 Opposing the Federal Court’s decision in this respect, for
example: W. Hoffmann-Riem, “UeberPrivilegien und Ve-
rantwortung”, AnwBI. 1999, 2-9, at 6; Konrad Redeker,
“Justizgewaehrungspflicht des Staates versus richterliche
Unabhangigkeit?”, NJW 2000, 2796-2798, at 2797.

9 BGHZ 113, 36, at pp. 40 (Decision by the German Federal
Court of 16 November 1990; Case Reference: RiZ 2/90).

10 Papier, no. 5, 1.

11 BVerfGE 87, 68, at 85 (Decision by the Constitutional
Court of 8 July 1992; Case References: 2 BvL 27/91 and
31/91);Papier, no.5, 1.

12 Section 24 Deutsches Richtergesetz(German lawthatde-
finesthejudiciary).
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office management, dealing with non-judicial staff or
travel expenses,is in this regard not protected by judi-
cial independence.*®

Should judges not fulfil their professional duties,
disciplinary action can be taken against them by the
Ministry of Justice,* but even then a judge can apply
for a court decision by the Judges’ Disciplinary Court
to defend himself or herself against such disciplinary
actions by arguing that his/her judicial independence
has been infringed on.'®> There are regular evaluations
of each judge, for example every four years,'® but
such appraisals must be limited to general comments
for they may not infringe on the judge’s professional
independence. Specific comments on specific deci-
sions are prohibited.?”

In the event of conflicts of interests, judges are re-
quired to recuse themselves or at least declare to the
parties involved any circumstances that might lead to
the suspicion of a conflict of interest.® Should they
fail to do so, they can be subject to disciplinary action
or indeed criminal proceedings. In keeping with that,
judges may not work as lawyers or legal consultants.

In the event of their negligence in coming to a de-
cision, judges cannot be prosecuted'® and the State
is not liable for compensation if the judgement is
“wrong.”? This is a key aspect of professional inde-
pendence. However, if a judge deliberately comes
to the wrong judgement then he or she is subject to
criminal charges of “perversion of the course of jus-
tice” (Section 339 Code of Criminal Law) with a mini-
mum of one year in prison, which automatically leads
to removal from office. In this event the State is liable
to pay compensation for damages incurred.?! A judge,
however, is personally never liable to pay damages al-
though the State, if forced to pay damages due to the
judge’s conduct, may attempt to take recourse against
the judge.?

13 Papier, no.5, 2.

14 Papier, no.5, 5-10.

15 Section 26 para. 3 Deutsches Richtergesetz.

16 This is a matter the Federal States are entitled to regulate;
see, for example, section 5 para. 1 LRiStAG (Baden-Wuert-
temberg)- a law defining judges’ and prosecutors’ rights
and duties in the State of Baden-Wuerttemberg.

17 Section 5 para. 3 LRiStAG (Baden-Wuerttemberg).

18 See, for example, section 41 ZPO (German Civil Procedural
Code); section 22 StPO (Criminal Procedural Code).

19 Section 339 StGB (German Criminal Code).

20 Section 839 para. 2 BGB (German Civil Code).

21 Section 839 para. 2 BGB (German Civil Code).

22 Article 34 Grundgesetz (Basic Law).
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The guarantee of professional independence ap-
plies to all judges. However, the guarantee of person-
al independence applies only to judges with tenure.
Germany’s judiciary operates on a system of career
judges so that once you have passed both state ex-
ams in law you are eligible to become a judge.” Thus,
newly appointed judges will normally be in their late
twenties and in their first job. They are appointed as
“judges on probation” for a minimum of three*up to
a maximum of five years®before being granted ten-
ure. Probationers are not grantedpersonal indepen-
dence. So, during this period, they can be transferred
or sacked.®

3. Ciriticism of the German system

The German system is not without its critics who
see flaws in it. The practice of appointing probation-
ary judges for instance means that people are both
very young and not truly independenton appoint-
ment. They are thus potentially subject to influence
through conflicts of interest relating to salary, integri-
ty and gaining experience under the aegis of the Exec-
utive. Many European countries adopt this approach,
though, for example, the UK does not, where at least
5-7 years legal experience are required before an indi-
vidual can become a judge.?”

Public prosecutors in Germany are granted nei-
ther professional nor personal independence but
instead are civil servants. In high profile, politically
charged, cases this has led some to argue that judi-
cial independence is inadequate if the executive can
intervene through the prosecutor.?® In contrast, the
Italian constitution extends judicial independence to

23 Section 5 Deutsches Richtergesetz.

24 Section 10 para. 1 Deutsches Richtergesetz.

25 Section 12 para. 2 Deutsches Richtergesetz.

26 Section 22 Deutsches Richtergesetz.

27 ,Becoming a Judge”, Courts and Tribunals Judiciary, avail-
able at: https://www.judiciary.gov.uk/about-the-judicia-
ry/judges-career-paths/becoming-a-judge/; accessed 15
September 2015.

28 Winfried Maier, ,Vortrag anlaesslich der 6. Speyerer
Demokratietagung der Hochschule Speyer zum Thema
,Korruption in Politik und Verwaltung’, Wie unabhaengig
sind die Staatsanwaelte in Deutschland?”, 24/25 Octo-
ber 2002, 1-5;available at:https://www.transparency.de/
fileadmin/pdfs/30.90.01MaierSpeyer02-10-05.pdf; , Stel-
lungnahme zu den Entwuerfen der Gesetze zur Herstel-
lung der institutionellen Unabhéangigkeit der Justiz (BT-
Drs. 17/11701 und 17/11703)“, DeutscherRichterbund,
April 2013; available at: http://www.drb.de/cms/index.
php?id=810; both accessed 15 September 2015.
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public prosecutors,?® a fact many believe has led to
some success in disentangling connections between
justice, politics, and organised crime.*®

A comparable concern is that the power to de-
termine who is appointed as a judge, and who is
promoted and when, lies in the hands of the execu-
tive.3! Even though an elected self-governing council
of judges must agree,promotions are initially recom-
mended and can finally only be granted by the Minis-
try of Justice.3 Moreover, the Ministry of Justice has
the sole power to determine the first appointment of
a judge (on probation). In many Southern and East-
ern member states of the EU such decisions are the
prerogative of independent Councils, usually consist-
ing of elected parliamentarians and judges.** Indeed,
some have argued that aspects of the German system
would not be acceptable in a state now applying for
EU membership.*

To conclude, the German system of judicial in-
dependence is a keystone for applying justice but
there is perhaps room for adjustment and improve-
mentwithin the European context.

The presentation will briefly outline the way by
which Germany has attempted to safeguard judicial

29 The Italian Judicial System, available at: http://www.csm.
it/documenti%20pdf/sistema%20giudiziario%20italiano/
inglese.pdf; accessed 15 September 2015.

30 Maier, no. 27, 4.

31 Bernd Brunn (Judge at the German Federal Administrative
Court), “Richterliche Unabhaengigkeit und ihre Gefaehrdung
durch (die Art und Weise von) Befoerderungen®, Lecture 20
January 2005; shortenedversionavailable at: http://www.
gewaltenteilung.de/gewaltenteilung-in-deutschland/719.
html; ,Richterernennungen: Unabhaengigkeit der Justiz in
Gefahr”, SPD Baden-Wuerttemberg, available at: http://
www.spd.landtag-bw.de/index.php?docid=1968;Christian
Bommiarius, ,Missbrauch der Justiz”, Frankfurter Rundschau,
1 August 2011; available at: http://www.fr-online.de/mein-
ung/leitartikel-zur-richterernennung-missbrauch-der-jus-
tiz,1472602,8732194.html; allaccessed 15 September 2015.

32 A Prussian Minister of Justice (Adolf Leonhardt, 1815-
1880) is often quoted as having said: “As long as | decide
who is promoted | am happy to concede to judges their
so-called judicial independence”

33 John Adenitire, ,Judicial Independence in Europe- The
Swedish, ltalian and German Perspectives”; University
College London; available at: https://www.ucl.ac.uk/con-
stitution-unit/research/judicial-independence/judicial-in-
dependence-in-europe.pdf; accessed 15 September
2015;Ignacio Pando Echevarria, “The Spanish Judiciary:
Structure, Organization, Government”.

34 Herbert Prantl, ,Die Entfesselung der dritten Gewalt”,
available at: http://www.gewaltenteilung.de/tag/die-en-
tfesselung-der-dritten-gewalt; accessed 15 September
2015.
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independence. Article 97 of Germany’s Basic Law,
or Constitution, specifically refers to and guarantees
judges’ independence without, however, granting an
individual right. Rather, judicial independence is seen
as a basic constitutional principle, which ensures the
realisation of the rule of law.

In Germany, judicial independence does not only
encompass a judge’s professional, but also his/her
personal independence, because the latter is seen as
an indispensable prerequisite of the former. There-
fore, both concepts of independence are explicitly re-

LIBIECRTN ©J BLMBVTNM

ferred to in the German constitution.

Following an explanation of how these concepts
are interpreted in Germany, the limits nevertheless
imposed on judges’ freedom of conduct will be out-
lined. These limits range from areas of their work in
which judges cannot rely on the constitutional guar-
antee of independence to consequences for individu-
al judges in cases of professional misconduct.

Lastly, some of the criticism levelled at the Ger-
man system will be discussed, with reference to solu-
tions found in other EU member states.
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The article discusses today’s organizational and
procedural problems of investigation. We have pre-
sented our concrete proposals for their resolution, in
particular: we tried to show the role of criminology in
opening and investigation of crime and its advantag-
es in comparison with covert operative- investigative
activities.

We discussed the problems, on the basis of cur-

rent Criminal Procedure Law, in connection with in-
vestigation and the investigator’s human rights situa-
tion, expressed opinions regarding the restoration of
the investigation institute.

We expressed our attitude toward the decision
of government about restoration of justice. We ex-
pressed our opinions regarding the procedural agree-
ment and the illegal judgments.
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JUSTICESYSTEM
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Recently, some changes and additions have
been made to several legislative acts, including
the Civil Procedural Code. Unfortunately, some of
them haven’t been fully and thoroughly compre-
hended by the author, which contributed to the
establishment of the institutions and rules that
are not in compliance with the recognized princi-
ples of the civil procedural law.

Notes:

The presented thesis deals with some current
significant problems existing in Georgian Justice
system, the existence of which violates the rights
of the individuals involved in the civil process.
In this thesis, the necessity of elimination of the
abovementioned problems is substantiated and
the solutions to the problems are also shown.

1. Liluashvili T., Liluashvili G., Khrustali V., Dzlierishvili Z., 2014. Civil Procedural Law. Part I.
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This article is about the social importance of the
court dispute decision. In a widely accepted view, the
in most cases the importance of the court decision is
expressed by protecting the rights and the legal inter-
ests of disputing parties.

This view should be shared of course, but in rela-
tion to civil dispute and to the court decision (as well
as the resolution of other types) has no less impor-
tance to the public.

There is an indication in social significance when it

Notes:

comes to publicizing the court cases (except the cases
required by law), where the main idea is to allow the
public to freely attend the main court session, this will
allow information about the court case to be known
countrywide.

The article summarizes not only the essence of
publicity, but the results and their values in relation to
publicity. Also, the article summarizes the importance
of moral responsibility of judges to the society.

1. RECOMMENDATION No. R (95) 11 OF THE COMMITTEE OF MINISTERS TO MEMBER
STATES CONCERNING THE SELECTION, PROCESSING, PRESENTATION AND ARCHIVING
OF COURT DECISIONS IN LEGAL INFORMATION RETRIEVAL SYSTEMS (Adopted by the
Committee of Ministers on 11 September 1995 at the 543rd meeting of the Ministers’

Deputies). (ENG)

2. Recommendation CM/Rec(2010)12 of the Committee of Ministers to member states
on judges: independence, efficiency and responsibilities (Adopted by the Committee
of Ministers on 17 November 2010 at the 1098th meeting of the Ministers’ Deputies).

(ENG)

3. For more information see, Liluashvili T., Khrustali V. 2007. the Civil Procedure Code Com-
mentary. second edition, P. 441. (GEQ)
Zivilprozessordnung (Deoutshland), Article 313. (DEUTSH)

5. For more information see, Liluashvili T., Khrustali V., 2007. the Civil Procedure Code
Commentary. second edition, P. 441. (GEQ)
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REPORT CONNECTED TO DEFAULT
JUDGEMENT AND PROBLEMS CONNECTED

TOIT'S APPEAL

Shalva Kurdadze

Doctor of Law, Professor of the Guram Tavartkiladze University,
a member of the board of the Union of Law Scientists,
Caucasian Lawyers School CLS of Specialization - civilian head of the Bar School

Nino Khunashvili

Doctor of Law, a member of the Union of Law Scientists,
Assistant-Professor of the Georgian Technical University

REZUME

Key words:
COURT, COUNTERCLAIM, DECISION

The results of the research presented:

1. Default judgment is inadmissible if the coun-
terclaim against claim is not submitted and term for
submission of counterclaim was determined by the
official of the court chancellery.

2. Default judgment is inadmissible in the Court of
Appeal on the grounds that countim is not submitted
against the appeal.

3. Default judgement against a party cannot be

Notes:

used as a sanction.If the default judgment against a
party is given legally,such parties would not be held
liable for the payment of courts costs.

4. If the court doesn’t satisfy the appeal (com-
plaint)submitted against the default judgment and
upholds the default judgment,the dissatisfied party
can appeal the court’s act in the Court of Appeals.
Under such circumstances the appellant cannot be
imposed to pay state tax 4percent of a claim’s value.

1. kurdadze S., Khunashvili N., 2013. For ensuring the principle of legality in civil process. J.
Justice and law, 2(37)'13, PP. 34-39. (GEQ)
2. Georgian Supreme Court Decision of civil chamber of December 24, 2012 on case #as-

1532-1435-2012. (GEO)
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2. Civil Procedures Code of Georgia. (GEQ)
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NOTES ON JUVENILE JUSTICE CODE

Ketewan Mtschedlischwili-Hadrich (Germany)

Doctor of Law (Freiburg), Lecturer of University of Jena

REZUME

Key words:
ELECTRONIC, BRACELET, ANKLE

The report deals with the important issues of the
Juvenile Justice Code, such as methods of age deter-
mination and electronic monitoring. The focus is set
on determining the age with the X-rays, which is not
namely foreseen in this Code and negative results of
the electronic monitoring on the physical and psycho-

logical development of a young offender, as well as
technical and legal issues of electronic monitoring.
The author concludes that these both technical mea-
sures are unacceptable for the newly created Geor-
gian Juvenile Justice Criminal code.
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1. In most developing countries the problem of
justice has been traditionally connected with viola-
tions by the courts constitution of appropriate State.
In brief, we are talking about the violations of princi-
ple of the hierarchy of laws.

2. Concerning Human Rights in Georgia the prob-
lem relates to the violations by the courts of articles
5, 6, 7 and 39 of the Constitution. Pending a decision
on criminal and administrative cases the courts do not
check how law and their decision are compliant with
these articles.

3. Most pitiful thing is that the problem relates to
the violations by the Constitutional Court of Georgia
article 39 of the Constitution. Pending a decisions on
cases, the Constitutional Court of Georgia previously
does not check how decision is compliant with the ar-
ticle 39 of the Constitution, while in accordance with

Bibliography:

article 39: “The Constitution of Georgia shall not deny
other universally recognised rights, freedoms and
guarantees of an individual and a citizen, which are
not referred to herein but stem inherently from the
principles of the Constitution.” Moreover, such posi-
tion is contradicted to the fundamental principles of
the Constitution enshrined in 5, 6, 7 articles of the
Constitution. The rejection of the application of arti-
cle 39 of the Constitution took the form of precedent.
As a result, the constitutional court the article 39 of
Constitution actually replaced by the precedent in vi-
olation of article 84, which states: “A judge shall be
independent in his/her activity and shall comply with
the Constitution and Law only.”

4. The author discusses the legal facts, gives them
the legal qualification and offers a path to overcome
them.

1 SavaneliB., 2015, publicist letters (2006-2014), National Library of Georgia. (GEQ)
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Aim of the present article is to provide critical anal-
ysis of the court ruling with respect to recognition of
future ownership right as property right and the given
category of right. Article reviews ruling of the Board
of Administrative Cases of Thilisi Court of Appeal dat-
ed June 5th, 2012. Purpose of the article is to deter-
mine status of rights to real estate with consideration
of fundamental principles of Georgian and European
Private Law because granting inaccurate legal evalu-
ation to registered references to real estate leads to
incorrect and unqualified resolution of dispute. De-
velopment of economic relations necessitated associ-
ation of number of references to real estate legal sta-
tus of which is not defined by law-makers in advance,
though hundreds of citizens are mistaken as this gives

Notes:

rise to assumption that everything being registered
under public administrative act will be supported and
defended by the state. Unfortunately, this is not the
main point that has been demonstrated during con-
struction related relationships where hundreds of
thousands of obligations fulfilled by citizens remained
unprotected by reason that state fails to provide exact
assessment of future owner’s status. Purpose of each
such citizen was to acquire title to individual area in
exchange for obligations fulfilled by 100%. Future title
was related not to personal demands of a builder but
to transfer of title to real estate that by its content
is property demand and respectively, a property right
related to property.

1. Chanturia L., 2001. Ownership of immovable things, (Comparative Study), (on the exam-
ple of German law). second edition, PP. 111-119. (GEQO)
2. Chechelashvili Z., 2004. Assignment of claim and transfer of debt (Comparative Study).

PP.144-146. (GEO)

3. Chitoshvili T.,, 2013. Redemption and option, as the right to own and basis of transfer.
Bessarion Zoidze 60 Anniversary Collection, PP. 367-385. (GEQO)
4. Emelkinal., 2011. System of limited real rights on land. M. Wolters-Kluwer, PP. 213-233.
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The degree of impartiality of judges and justice
overall in our country nowadays is a burning issue
for the society, reacting quite sensitively towards the
problem and expecting significant changes in this
field. Despite certain attempts, no serious results
seem to be achieved yet. We suppose that our gov-
ernment should take rather more appropriate actions
in this direction than being content only with cosmet-
ic alterations.

Reasoning both from the propective of public and
state interests, | consider the following:

1. For the reason of judges’ liberation from dif-
ferent influencing factors and their impartial-
ity, candidates for the post should take psy-
chological tests specially designed for them
together with their proficiency exams. This
will make clear the candidate’s capacity to be-
come a decent judge and can define whether
this person will be able to protect somebody
with disputable rights or not.

2. Taking into consideration the generally ac-
cepted opinion in Georgia and concurrently
with the present principle of appointing judg-
es it will be beneficial to introduce a method

of appointing, at least only, the Magistrate
judge through elections;

Probably it is the right time for our society
and state to take serious steps towards adopt-
ing a system of appointing judges for lifetime
tenure. These actions will be reasonable to
be taken only after reforms in the judicial
system, changes in the structure of judicial
bodies (at least in regard to only original ju-
risdiction court or both general and appellate
courts) and consequently, judges of these
courts could be replaced by a new body of
judges.

In my opinion, the state should provide
judicial system with a new body of judges as
soon as possible for the justice in our coun-
try to start adequate and decent functioning.
Georgian current legislative database ful-
ly enables fulfillment of the task, especially
since these reforms will make possible for the
judicial block to operate again in every ad-
ministrative unit that will, for its turn, provide
accessibility of justice for the population.
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The paper deals with a new right of the defense
side in defense right assurance system-to conduct in-
vestigation actions search and seizure and with the
deprivation of the exceptional right to the defense
side-to submit one additional evidence during the
process.

Current legislative practice, as well as relevant
logic analysis of changes in Procedural Law proceed-
ing from this practice, give basis to conclude, that ac-
tually the right given to the defense side to conduct
investigation actions search and seizure represents
the right to initiate these actions. Moreover, changes
were followed by other accompanying problems:

Defense side will not be able to independently
conduct any investigation works, which need to be
decided by judge, in this case it is not related only to
the search and seizure. It implies that the defendant
and his lawyer are deprived the right to conduct in-
vestigation works on the basis of judge’s decision and

Bibliography:

this right was given to the investigator. In this case,
the role of the defense side is not reflected only in the
initiation of investigation works.

Despite the fact, that such investigation works
are conducted by the investigator, who does not in-
vestigate the given case, though it is illogical to assert
that the investigator, being the employee of the same
body, will act against his own colleague.

Against this background, deprivation of the ex-
ceptional right to the defense side breaks the balance
between the parties, especially when the prosecution
still bears the right to conduct investigation works in
case of urgent necessity unlike the defense side, not
to say anything about the system, access to the infor-
mation, the quality of ability to conduct other investi-
gation works etc.

Ultimately, the said imbalance essentially ham-
pers the implementation of the right, objective, fair
and dynamically developed justice.

1. “Constitution of Georgia”, “bona causa” publishing. (GEO)
“Criminal Procedual Code of Georgia”, “bona causa” publishing. (GEO)

3. PhDworkinlaw, by Mdinaradze M. “Guarantees for ensuring right to defence in criminal
proceeding”. Thilisi, 2014. (GEO)
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This paper analyses some problems and meaning
of the judicial enforcement, in the view of legal aspect
as well as in social-economic aspect.

As a result of this research it is concluded that
Georgian judicial system has a lot of blanks, also in
terms of the enforcement.

In the modern, in light with the world economic
crisis, considering the high significance of the judicial
enforcement, enforcement disputes, as well as speci-
ficity of insolvency disputes and overload of the judi-
ciary, dealing with such kind of cases it is recommend-
ed to introduce position of the “enforcement judge”
and development of proper boards and chambers in
order to apply the principle of legality and raise effec-
tiveness of the enforcement. The “enforcement judge”

Notes:

would hear only those cases which are evolved from
enforcement disputes, insolvency cases, according to
civil as well as administrative procedures, with regard
to the subject of the dispute. That will assemble the
legal interests and protection of the rights in one sys-
tem. The framework of Fair Trial will consist not only
from decision making, but also from the responsibility
to enforce the decision. That will promote the proper
protection of human rights and improvement the at-
mosphere for investments, thus the development of
industry, which will positively affect development of
country’s economy and will raise the effectiveness of
justice and increase faith and respect from the public
toward judiciary.

1. Locke ., 1980. “Second Treatise of Government”, in Two Treatises of Government. Cambridge:
Cambridge University Press, § 131. (ENG)
2. Brownj., Judgment Enforcement James. 2009. Law and Business, Aspen Publishers Walters Klu-

wer, third edition, preface. (ENG)

3. Chkonia Z. 2012. Subjects of the enforcement procedures. Journal “Justice and the law”, 1(12),

p. 119. (GEO)

4. Shushke V., 2009. Enforcement Law. Publication Siesta, p. 64. (GEO)



LAW AND THE WORLD

10.

11.

12.

13.

14.
15.

16.
17.

18.

19.

20.

21.
22.

23.
24,

Convention on the Protection of Human Right and Fundamental Freedoms (Official Translation),
Rome 1950, 4th November, 2008, 11. Collected international legal articles in the area of Human
Rights. (GEQ)

Decision of the European Court on the Case Hornsbi v. Greece, ECtHR 19/03/1997. #
107/1995/613/701. (GEO)

Decision of the European Court on the Case Dadiani and Matchabeli v. Georgia, 12/07/2012.
Application 8252/08. (GEO)

Ltd IZA and Makaridze v. Georgia, 27/12/2005. Application 28537/02. (GEO)

Ibid.

Convention on the Protection of Human Right and Fundamental Freedoms (Official Translation),
Rome 1950, 4th November, 2008, 11. Collected international legal articles in the area of Human
Rights. (GEQ)

Third resolution on supporting the effective enforcement of judicial decisions, 24™ Conference of
European Ministers of Justice, October 2001. (GEO)

See the annex: Recommendation of the European Committee of Ministers for the member states
Re (2003) 17 taken on the enforcement of judicial decisions (Introduced on the 851th meeting of
the Committee of Ministers, which took place on 9 September 2003). (GEO)

See annex: CEPEJ guideline directives on the effective enforcement of the European Council rec-
ommendations in the area of Enforcement, CEPEJ (2009) 11 REV. (GEO)

CEPEJ Directives (2009) part 15,23. (GEO)

Recommendation of the European Council taken by the Committee of Ministers on 12 May 2004
Rec (2004) 6 on the improvement of national legal mechanisms for the member states. (GEO)
Broniovski v. Poland, 22/06/2004. application 31443/96. (GEO)

The report of the Public Defender of Georgia on the conditions of the protection of human rights
and fundamental freedoms, 2013. p. 236. (GEO) www.ombudsman.ge (GEO)

The Decree of Parliament of Georgia from 30 April 2014 on establishment of “The national strat-
egy of Georgia for the protection of human rights (for 2014-2020)” N2315-lIs. (GEO)

The report of the Public Defender of Georgia on the conditions of the protection of human rights
and fundamental freedoms, 2013. p. 237. www.ombudsman.ge (GEO)

The report of the Public Defender of Georgia on the conditions of the protection of human rights
and fundamental freedoms, 2013. p. 236. www.ombudsman.ge (GEO)

Ibid. p. 277.

Korkelia K., Kurdadze I., 2004. International Law of Human Rights with Emphasis on the European
. Convention on Human Rights (in Georgian), P.P. 160,161. (GEO)

European Charter on the Status of Judges, Strasbourg, 8-10 July 1998. (GEQ)

The report of the Public Defender of Georgia on the conditions of the protection of human rights
and fundamental freedoms, 2013. p. 253. www.ombudsman.ge (GEO)

Bibliography:

Administrative and Other Cases of the Supreme Court decision 17.2008. #BS-325 (K-08).
(GEO)

Administrative and Other Cases of the Supreme Court decision 17.2008. (# BS-49-47 (KC-
07). (GEO)

—
o
~

BB 3IMB0D



108 Ne2, 2015

IMBLONBGIBNIE 3E706B03I6016
M30IMOIN0 3IILIAGIB(MBI

396969 3MLINJ30C0

356565 dmULmymodzomo
bodsmormals omg§meo,

LIBIECRTN ©J BLMBVTNM

am0gmen MmMdsfodob babyenmdol mboggmbodg&ob
3mmxigbmmn, bobbsgemm 93568096 nb maEmbn

bs3396dm bogyzgdo:

306 JIR3LOXITTBY, LOLO3OHOIRM, JMBLENG&IGNS

domomdbsgmemgds  Bomdmapagbl  Labyemad-
Bogm Logdnsbmdol gmEM3sl, MHmIgmai LagFom
Lobadsmmmmgdals doge door 3m33g@qb6(z0oL do-
30036909ma bogddggdol — Lobbemal LadsMormals
5
bbgs Labolb Logddgms aobbomgsbs s aowsbyzgd-

obsdommmdoms,  Ladmdomadm  ©s3930bs
5do Bogm3agmdl.
doMmonmdbagymagds bmMz0gmegds  3obmbom
smaqbomo 3Mm3gbmsmma Baboon.
Lagofomggmmdo  3mgddgmo  3mbLEady 300l

mobobdo@,  doMormdbogyemgds  bmM30gm@gds

LagFom Labsdsmemmgdal BogM.!

BmamMs (36mdomos, 3M0b3030 Bomdmaco-
396L dmgswo babosmal @gdnmagdsl, MHmdgmaos
356badmgMogh dmgogMomo Ladsmmsmmsd(3o30
mMaobmb  sMbgdom dbamgl, dob dmemzsbgm-
35b o MmMab0da300lb Loggmdgmgdl. LsdsGo-
mob 36M0b(303900, MmM3magdoz gobLabmgMaggb
LodoMmamEad(3eg0 MMasbmgdal Logdd0s6mdsb,
Rodmysmodgdamos Ladofmggmmb 3mbbGody-
0oLy o Lbgs Bm@3s@ogm-badsMomgdmog

59898d0.2
3563bb3539396 36(06(303980b L3 Liabgl:

a30M39mgbo s dmagstns  3mbLEB oG 30-
w0 3M0b(3030, HMIgmag gobbedM3MagLh yggme

1 LsJodmggerml gmbl@odgEos. 1995 (arols 24 sp501-
B (gobargbo Mgosioom).

2 53BmAms  goegdBogo, bsdgibogdm @gosd@m@o
@embBo . 2008. 3@0dobmammaos s Lsdo@m-
@gddogo  LobEgds bododmggarmPo.  mdoanolo,
0530 22, 3. 409-410.

LadoMmamEad(3930 MMRSBML boddnsbmdsl; dg3-
9305 (35390 badoMmamEad(3ogo MMasbmb
dm3969mdol 3063030 s dmemb - 3Gm(39-
Lgomao  36M0b(3030,
ababosmgdL Lobbob, Lodmdsmsdm ©s sdnbal-

BMd30mm 3Mm(39Lb.
LodaMmamEad(3930 MMasbmadal bogdosbmdo-

Mdgmoz doMocmos

Lo @ MEMaaBaDda(300L 3M0b(30390L 3569 3M0309ds
dq80930 360b(3035d0:
e 39bmbogMgds;
e LobodoMmommb ©83MY)300gdmMbY;
e Jomonmdbogxmmgdols a5bbmM(309mads
dbmenme Labsdsmnemmgdols Jogm;
e 3mbddoMmmngms ©sIM) 30 OMmMS;
e Jmbodsmomgms  mbsbbmEmaemgdosbm-
303
e 356mbabs o LobsdsMmmmmmb Babsdy mo-
BoLBMOANRBMadnsbmdy;
e L3gdgms odE aobboemzs;
e Lodommambamdmagdals 9bs;
e IbsMgms dgxndMgd0cnmds s Mbsbbm-
NBEgo05bmMds;
¢ MEsbsdanmmdal 30gbymdeg309;
e 3mmoB0gnco bgo@MomodgBo ©s o.3.
Rodmmgmommagsb  mdzgbo  ymEsmgdol
a53sbgnmgds by@L 3Mnb(303dg, M3 JoMormd-
Logmmgdsl sbm@309mgdgb dbmeme  LagMorm
bo-
LodoMommb  gofEs, oM gho Lbzs mmasbmb

LoboadoMmmmgdo,  Gmdmol  dobgogomss,

M5 o3l gmgds gobsbmmzngmml doomadlbs-
ROgds, b9y asbobommb s gosbyzo@mb bobb-



LAW AND THE WORLD

mobs s Ladmgomsdm s dmgogMo 3gdmbggszs-
do, 5d0babMszommo Ladstommob bsgdggdo.

mamiy  (3bmdoemns,  doMomdbagmmgds
o0l babadomomm  bgmabngmadol  gobbmm-
(309mgd0l  gfm-gfmo gmmM3ds ©s dob badmgo-
madm, 50d0bobEGsionm s Labbemal bLodsm-
»dmbaMdmgdoms  35d39mdom  sbmM (309996
dbmenme LagMom LabsdsMomada.

Logdooggmmb  bobbemol  badstmmol  3me-
94bob 44-9 3abemo = Lobdmgsmadobscmagal bo-
Lofggdmm dOmas; 72-9 dgbemo — Labyggmoabe-
356 gomagabyymgds; 73-g 3qbmmo = Labggmob
dmbogmo  Boboemals dgzzms  ggmm  3bydado
Labob babyggmom; 98-9 dqbemo — Labyggmal dmb-
©0bogob  3oMmdom  gowsdwg  asmsgobyaemagds
960bssm3mgands  dommmadbogmmadol  gobbmm-
(309mgb0b 3mbLbGnd3on® 3Mab(303L.

Lobbmolb  LadoGoolb  3mEgdLbob  dm(3g-
e Igbemgdda  (33momgdgdo dg@oboemn 0gbs
2005 Brob 28 ©9393890L Ne2619; 2008 bemols
26 07399896L Ne 893; 2010 Bemal 24 Lgd@gd-
d9mb Ne3619; 2011 Bemob 27 03933960 Ne 5626;
2012 Bemob 19 0360LL Ne 6504; 2013 Bemalbs 13
009399896 Ne 1796 o 5.9. 8607dsbgdgdgdoom, Hm-
ammg hsbl, gb ob 3gMomeons, Gms Labyggman-
LEMEadal ©sbgLydmmadgdo 396 ©d0339bbnwbY6
5530560L Bmgdsms ©a(330L by 3ocmbgdda.

bg3mblbgbgdmem dmbemaddn Labgggemoem-
LEmgdabs s 3MMds300L  LadababGHOML oMo
dbmemme  o30bMgdnmo  odgb  dmbadsMormals
B g653mbomadsbo, sMadge 53 dgbemgdom 3mb-
L& 0oL 83-9 Babmol 39-2 34964Bo0b aoMws,
Gmdgmoz  ombodbaglh, ®m3  JoMomdbagmg-
dob SbmM(309mgd9b LagMom  Labadsmamemgda,
03935 3093 gMon, dg@ow 36033b5cmm3zabo
3MBLEOG MG 3Mab3030, Mm3gemai dm(3g-
Inmos bogdsMmggmml dmgdgwo 3mbLEGEGM(300b
84-9 dygbemals 8gbmong 39648 d0, M ,LobedsEo-
@b 3oedbyza@nergdab 3ogddpds, 3gaams b
dqhgmgds dgmdmos Fbmemme LabedsMmmmb  3o-
bmbom gobbadbemgfmma bgboo”.

9L Imabmgbs @oMM3gNmNs. ™335 aobbe-
®go:  bobbemol  badstormol  3megdbol  73-9
Igbemal 30Mggmo bsbomol msbsbdsw, Logstio-
39mmb LabggmObEMMgdobs s 3Mmds300l bo-
3060bBOML sanmmdmog baddml dgmdmos 6s3-
mgds 3dndg @sbsdsggmabamgol magabngmgdals

Ne2, 2015

53390000 3LxegMgdnmb bLabyggmolb dmbool
mmb  dobo  gmxzad(3930Lb  gemgammobbobgdom

dgmzommb  Labggemob  dmmbogmo
axcmm dbmdgdo Lobob Lobggmom. s3sbmab, g

boboemn

dgndmgds domosbs o6 bsbommdmog gomsago-
Lygmegb sds@gdoma babggmoal dmboobagsb
(3065 Jmbgdol BsdmE8g30Ls).

03539 3qbmolb dgbsdy bsbomol  msbsbds,
Logdoomggmmb  Lobyggmoembdymagdobs ©d 3Mm-
d5300b  LaBnbabBOML  sanmmdMng  Ladgmb

dgmdmos ma30bRmgdol sem33gmom 3bgsgHog-
&b Labggmob dmbeol M™L dobogg MebbIm-

doon g339emmb Labggmolb dmmbogmn baboeo
Labdmgsmadabamgal Labsmaqdemm dMmdno. o3
dqdmbggzedo o asdmaygbgds 83 3mogdLolb 44-9
nbeolb (606@) 306390 s 3gmMg babomgdo-
bo) dmmbmgbgdo. sdsbmobsgg dbxogzMmgdmmo
dqndmagds domosbs o6 bsbommdmog gomsego-
Lygmab  ods@gdomo  Lobyggmol  dmboobogsb
(3065 Jmbgdol BsdmGn8g30Ls).

dgodmgds 83539 3qbrolb  Lbgs boboemgdoo
s Lbgs Fgbmadon gomzgamobbobgdmmo dog-
om0mgdol dmyzebs(s, MHms babadstmeml dogm
Boegdgmo 3orsbygg@omgdolb g33mo, 3o9ddgos
s 5.9. dgodmgds dmbogl ofs Labsdsmemb
dog 39bmbom sagboemo Babom, sMedgo Lad-
»336Mmdm byqdal sanmmdmogo badgmlb dagMm,
F0ms(3 0003935 3MBLEOE(300L 84-g bl
3gbgog 3gbd@de a3oedmigdgee 3mbLEedYE0-
a0 3M0b(3030.

dgodmgds hgdlb m3mbgb@gdl aomhbmgom 3omb-
39, 30 30363, o930 33 MEZSbML 3obmbom g3l
©30LMgdmo  50bndbymo  Emadsdmbomads-
b0, 35306 oL ggMhom, abobo bm3 o6 sGMM39396
396mbngfgdol 3606(303L. Fso dgndmagds oz-
9mobb3mo  30g(3, doaMsd M300mb  39bmMbBgdos
96035bgomsb dgbadedmdado s g3 LEmMg©
035bg 3535b30mad »d396L yMEemgdsbL.

yggmobamgol (36mdoemns, M3 dngsbobyma-
Boggmgdmngo 306mbgdo Lado Labobss:

e 3mbLGOG PG Jobmbado;

e mMasbymo 30bmbgdo s

e 3030bomg 30y Azgmmadngo 39bmbgdo.

3MbBLEGNEYML
3mMbLbo@m (309, HmM3gmbsz 67d0bdogM J39ys6sdo
0g3b damemagbo am@oommao dome.

3MbLEOG NGBS gzgms ol

309391913690

®3000mb

3obmbo,

109

396963 3MLICN330C0



110 Ne2, 2015

396969 3MLINJ30C0

m3gmbsz (33mamgdgdo 96 ©3s@58980 dgod3l
3mbLb@ndm 30530,
mEgbmmos yzgms ob 30bmbo, Hm3gmdgs(s
30006 3MbLEOG (300 Fomomgdl, bmmm sb-
sMhgbn 30bmbgdos Rggmmgdmngo, 364 dodwnbatg
3obmbgda, MM3madbaz 3mwggbgda (goﬁggo boo-
hg36m ngggdbnbo) 309 39903b6900.
yzgms 3meqdbo mbos 3qqbedsdgdmegl 3mb-
LENGM (0L s LM g Dbnsda o6 Ybs dm-
0mEgb.
0dobomgal, ®m3 gb bafMgzgdgdo  sImogb-
3650, 30b36dgbmboemaw dogzsoRbns:
e b gb gbg0gdo @oMhgl  Labyggmoem-
LENmgdabes s 3MMs300L LadobobGMML
dobamgdol dgbbogmabs s ImIbswgdo-

LIBIECRTN ©J BLMBVTNM

Lomgol, dogmed Lodmemm xsddo, Jods-
omb Mg3mdgbmsznom babsdsmem mm-
356mgdl @olod 3o(3gdmaco:

e 56 Rggmmgdmng, sb9) 3ndwnbsmg 306mbgd-
dn dg@oboemn 0gbslb (33mamgdgdo s dg-
Ladsdabmdsda 0dbsl dmygsboemn 3mbLE -
& 305bmab;

e b bLogmbbEoGmiEom Lobsdsommad do-
ocmb  go00bygg@omads  3mbb@ndmsonl
03 50Mgdyemn  36Mnb(303980l  3MBLEO-
&(3000056 33m@gdol Mmamdsdy;

Labgbge

a3bbm@30gmadsdo

353046md;, don3Lagmgdol

>Mbgdgemo LgFom Dy
3MmMdmgds, MmIgmoy d9(30mgdmae dmombmal

3505gMsb.



LAW AND THE WORLD

Ne2, 2015

SOME INCONSISTENCIES
WITH CONSTITUTIONAL PRINCIPLES

Manana MosuliSvili

Doctor of Law, Professor of Grigol Robakidze University,

Head of the Educational Department

REZUME

Key words:
JUSTICE, COURT, CONSTITUTION

Justice is the form of state operaton which implies
that the General Courts, within their competence,
shall discuss and solve the cases- criminal offenses,
civil disputes and other cases.

According to the operative Constitution of Geor-
gia justice is administered by General Courts.

According to several Articles of the Criminal Code
of Georgia, these authorities are imposed to the Min-
istry of Corrections and Probation of Georgia, what

violates not only the abovementioned principle of ju-
diciary, but also paragraph 5 of the Article 84 of the
Constitution which states that the court decision can
be cancelled, changed or suspended only by the court
in line with the regulation determined by the law.

The author offers several suggestions to eliminate
this problem.

Notes:

1. Constitution of Georgia. August 24, 1995. (Newest edition). (GEQ)

N

Criminal Code of Georgia. 1999. (Newest edition). (GEQ)

3. Composite authors, Red. Glonti G., 2008. Criminology and Criminal Justice System.
Chapter 22, Juridical Power of Georgia, pp. 409-410. (GEO)
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Scientific viewpoint, which is based on law and
justice, constitutes a significant category of crimino-
logical thinking. The science of criminology should
heavily influence the process of formation of these
definitions. From a criminological point of view, law
and justice by implication have the same meaning,
while justice should serve as basis for law, since in
the past it was used specifically under such mean-
ing. The complexity of the matter also derives from
the fact that in various disciplines of science- theolo-
gy, jurisprudence, philosophy, sociology and psychol-
ogy - numerous opinions exist with regard to these
definitions. A standpoint recognized in criminology
that every human by nature, without exception, is
inclined to a commission of crime,does not prevent
the provision stating that law should be based on jus-
tice from being true, due to the fact that it is an insep-

Notes:

P w N

(GEO)

arable trait of a human to be a criminal. Thus, rules
and principles of justice are established, followed by
the establishment of law.

It is impossible to examine all opinions regardin-
glaw that were made in all times and era in the ar-
ticle, thus, we shall discuss, in our opinion, the best
definition of law in accordance to which law is “a
reasonable and moral mean of regulating public
life”. In Georgia to bring norms of justice and law
closer performance of new legal activities on the basis
of criminological expertise is necessary, which should
change the existing law on the basis of the principle of
justice. The main function of the latest will be conduc-
tion of criminological expertise of draft laws. All of the
above-mentioned shall allow to approach a superior
state and public goal — “Georgia without crime”!
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Paragraph 67! of the Georgian Criminal Law Code
— Civil Agreement is a new institution of the Legisla-
tion of Criminal Law, which is giving the opportunity
to conditional condemned to be cancelled the condi-
tional sentence before the expiration of the half term
and to be released from conviction. The above men-
tioned institution is a stimulating nor from the point
of view of re-socialization of criminal, but it should be
mentioned, that simultaneously it is weakening the
authorization of judges and is inculcating the hege-
mony of public prosecutor in material criminal Law.
The peculiarity of civil agreement is, that with togeth-
er with cancelling the conditional sentence authori-
zation for releasing the conviction is delegated to
standing. Commission of the issues for cancelling the
conditional sentence of the National Agency of Exe-

cution of Non-Prison Punishment and Probation. Del-
egation of authorization for releasing the conviction
to the above mentioned commission is contradicting
Paragraph 79 of criminal Law, according to which, re-
leasing the conviction is a competence of the court.
The ground of civil agreement is rising some questions
as well — a Public Prosecutor is able, contemplating
the behavior of conditional condemned conclude the
civil agreement with him (her) if he (she) is having the
will and opportunity to share the own knowledge
and experience to the others in certain field. How real
is it for the employer to have a will for making the
business relationship with condemned? The require
of “opportunity” will turn into the temptation of com-
mitting any kind of falseness.
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CURRENT PROBLEMS OF JUSTICE AND
THE WAYS OF THEIR SOLUTION
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In the article “Actual judicial problems and their
solutions” are discussed the difficulties that hinder
swift judicial administration.

A merger of the courts limits the right to apply
to the court. Our recommendation is that the united
courts should be returned to the position existed be-
fore 2004.

Itis necessary to increase the number of judges. A
judge must not be appointed, a judge should be elect-
ed by the people.

The so-called “enveloping” of a claim should not
occur in the court.

It is problematic in case of shortcoming to make
a decree about the refusal to admit the claim (appli-
cation). It would be better if the judge made a decree

Notes:

about a shortcoming.

The stipulation of the 78 Article of the Civil Code
of Georgia represents a problem. This stipulation
gives to the court in its sole discretion the possibility
to post a decree about the notice public dissemina-
tion in “a prominent place” of the court building. It
would be better, if the change was made to the Pro-
cedure Code, where one newspaper will be indicated
which will be a special one for public information.

We consider the Institution of a default decision
in case of the non-submission of the objection should
be abolished.

We reckon the Jury institution in the criminal law
is an erroneous one.
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The work ‘“Expertise and Problems of Justice”
discusses the major problems related to expertise.
The considerations that contradict or agree the le-
gal norms and scientific theories exiting up today are
well-reasoned. It should be stated that a lot of works
have been dedicated to the issues related to exper-
tise; though, a number of issues should be studied
and improved.

The consideration about the significance of exper-
tise in the criminal law procedure is unambiguously
stated in the work and is determined its place. The
idea that expertise does not belong to the sphere of

Notes:

1. Civil Encyclopedic
m&d=5&t=1775). (GEO)

Dictionary.

studying criminal law procedure is developed in the
work, though it is very important for legal proceeding.

Itis determined in the work that expertise is an in-
dependent filed of research which has its own subject
of research, goals and objectives.

The goal and objectives of expertise are not solu-
tion of legal issues, carrying out investigatory and pro-
cedural activities and fight against crime. This is what
distinguished it from other fields of juridical sciences.
That is why- an expert’s conclusion is a source of inde-
pendent evidences.

(http://www.nplg.gov.ge/gwdict/index.php?a=ter-

2. Jaoshvili V. 1999. Forensics in Legal Proceedings. Meridian Publishers, Thilisi, pp. 9,10.

(GEO)

3. Kharazishvili B., Evidence Law, p. 267. (GEO)
4. Criminal Procedure Code of Georgia. Messenger of the Parliament of Georgia. 1998.

(GEO)

5. ChkheidzeI., 2010. Evidence Admissibility Problems, In a Criminal Procedure Code. Thili-

si, pp 105-106. (GEO)

6. Papiashvili SH, 2001. Criminalistics, Crime Investigation Tactics. Thilisi University Publish-
ing House, Thilisi, p.111. (GEO)

141

33693 - MLGNJ3NT0N, 300 2IH6MBNJ3INCYN



142 2, 2015 LIBIGOIO ©I BLMABOM

336133 5 MLBNIZIN0, 303 ©IH6MBN33NTY0

~

®

10.

11.
12.

13.
14.
15.

16.

Gakhokidze J., Gogshelidze R, Simonishvili V., Paliashvili A., S. Papiashvili, D. Tsintsadze, R.
Choghoshvili. 1995. Criminalistics, volume |,. Nekeri Publishers, page 12. (GEO)

Ibid, p. 9. (GEO)

Handbook for Forensic Experts, Academy of the Ministry of Internal Affairs, Thilisi 2007.
Orloff Y. K. Ukaz. Soch. S. 124 p. 3. (GEQ)

Handbook for Forensic Experts, Academy of the Ministry of Internal Affairs, Thilisi 2007.
Orloff Y. K. Ukaz. Soch. S. 124, p. 3. (GEQ)

Orloff Y., Basics of Evidence Theory in Criminal Proceedings. 2000. M., p.124. (RUS)
Strogolovich M., 1968. Course on Soviet Criminal Proceedings. Volume 1, Moscow, p. 450.
(RUS)

Criminal Procedure Code of Georgia. Messenger of the Parliament of Georgia. 2009. (GEQ)
Criminal Procedure Code of Georgia. Messenger of the Parliament of Georgia. 1998. (GEQ)
Chkheidze 1., 2010. Evidence Admissibility Problems, In a Criminal Procedure Code, Thilisi,
P. 8. (GEQ)

Ibid. p 11. (GEO)



LAW AND THE WORLD

30T 3LIXIT IS O IdOIITIM0
36 (Md™JI3350 LIJIE (NI ML MEEI6IT
396(M630 - ,LIIIMIII@MUL 3E-M30L

Ne2, 2015

o~
9066 ©I6ANJ3NT0 O

IMIJLO" - @3 32070 ©Id™I3NL 3% I

5306056 ©q9b503300m0

Jotoraem sdgMogmeno mboggmbodgéo - bodsmormols omf§mmo,
53000 5083956930l bobgmmdol mboggmbodgdob 3Gmagbmmo,

bogommggmmb 3omemsdnbol Bga0mbaemo 3menndoz0bs @s 093003ds 0390l
330890l bsdg360960-bogmbbaen§ozom bodgdmb 69360,
bogsmoggmmb 96968980306 dndszoms 3Gmugbomemo jo3d0m0l 0o3dxomdsmy

bs3356dm bogyszgd0:
LOLOBOEGN(M, BOBVNB3, LMIOISN

60364M3NL 330MMRN RO 3NDBI6N

bod@mmddo dodmboamemos a5bboemmo
Lagombgdo, Bmamé J3gybal 35d@odom oMbg-
dmemo Bgamma309do (bogooggmmb 3mbLb@odwx-
(309, MEZLMmo 3obmbo ,Lagomggemmb IHmMIals
3m94bo" s bbgs 306mbgdn) sbggg LogMomsdmem-
obm sg@gdom ©d 3mbzgbzngdom Lagmgzgmmome

S05MYOMO NRBYOdS.
6536m3nl Loggmdggmos obmagbo Ladg3bng-

o d939(36980m0 dgommememangdo, dsor dm-
ol — gm@EIsrm@o 0mMoanmo, dgEsMgdomo
LeO I IE-BIeIErgHo
sbamabol dgommegda. dodmborymos Lo ggmggo

LodaMormgdMngo

@930l Mmam@z LadoMmnggmmb bs3obmbdwgdemm
LogMzgdn oMbgdaemo Mgammas30gdn, sbgzg bagm-
®33mE0bm  3g@gdo s 3mb3zgbs0gdn. LEMMg©
5d  dgomemmmanol  asdmygbgdocmss  gobbmm-
(309090 (3303990 Immbmgbgdol  dm3-
bgbMoggdgmo bmMdgdal  LobEgdnmo  sbsmabo
badomomggmmb  3mbb@o@monl, LagMmsdm@abm
0d@gdobs s 3mb3zgb(30980L, SbmzoMgdal dgb-
obgd  dgomebbdgdom  smgdmmo  3omEgdamgdol
9399460L  39b6mb3gdmmdado  033mgdgb@ o300l
36mMbmgdgdo.

3330 30bsbos doMmnmadbagmmagdsdan oM-

Lgdmmo sgE oMo 3MMmadgdal BadmAgbs,
LabmadEmadalb 0bgm®m3oMmgds, J39960L  306mb-
39dmmdal  LagHomsdmmabm
®03bg00mdabs s J39960L  ©gdM3MIGONmS©
35630006950l bgmdgbymds s domo @admgzal

a%930b dmdogds.
Lo 3obmb3gdemm

363963090056

hobobgmgdo,
0dma3006  Lbgoobbgeagetom  goggdol  dgbe-
bdoh  dgdmbggzedo  LobodsEom-
mmgddo boddal gobbomzabsl ©3s3bg39emn s

mdemgdo(s
dmgdmmdsl,

3M3LoFoMMmNsbo 3osbyzg@nmagdal godm@sebals
Ladsdn brgds, ogo bgmb ©dmal LabsdsBmemmb
dogt  gfmagetmgsbo  3Msd@ogolb  Asdmysemndg-
dsb. dOmBom-badstonemgdmog MEm0gMonmdgddo
Lagombol  gosbygzg@obalb Gobgolb ds@emgdgmo
5dmRbs Mogo bszocmbgdo, Hm3mgdbss dzgdmo
dndmgabomogon.

bagdomggemmmlb  dOm3ob  3megdbob  gmeg
dgbemals  dgmoby  boboemn  go63sM@ogl  gotg-
dmgdgdL, o9 s 800Rbgzs @abgModnbs(znsw s
J8ggdoms Mo 3ol gMmmdmomds hsnmgmgds
0b3M030bs(30000 — ImMJdggdoms gMmmdemomds
09) 3060bogalb obgmo dofmmdgdals d94d6s, GmAI-
m9d0(3 3000306 86 3Md30MEd306  599MgLgdl

dob  dgmBsmgmdal  sbommmaon®  30Mmbgddo



144 ye, 2015

306336 ©J630330C°0

dymgy Lbgs 30Mmsb dgmatgdom. sLgmo God@ob
503bEMgdobogal, Lbzs gmgdgb@gdmsb gm-
03,  OE0mgdgmo  s@Madn@ns  ,3@Mmn®
59m30009dmmgdol  sMbgdmds.  smbsbndbsgos,
63 ,3@Om0” ©s3m3ngdmmadals 56350 8)g-
ds JoGormm on@mob3mnogbznsdn o6 a3bzgds.
Ladgmms 3gMomedn dobo sbagmman a3bgwgdmms
Ladgmms bobbemal Ladsmaendn, HmImoms(y 9.b.
Ladgmms bambal ,3@MgdL" sbsdsmomgdwmbgb.

3Mb6396(305 dMmMBobs s ©obog39d0L LezgmABn
0l 36080653006 Jgbabgd  asb3sME@egL ol 3Mnd-
0bs300b  (369850," Im(398menmdl  gobLabr3MI3L
»Jdmos ©ol3M0dnba300L Yzgms BmEM3al sedmezb-
360L  3mb3gbsnoz”. o3  3mbzgbznnl  dobgwgom,
(36905 — “0nb3Mndnbs(z0s Jomas 3ndsto” - 6ad-
bogl 6960L3ngM  aobLbg39sL, gsdmbs bl o6
Jqberezel bggbol bodbom, GmBgmoas mobagh o6
MM 374(393L 3mEo@ngnM, 93mbmdnzn®, Lbm-
(305006, 3G EMm, dmdomadgmdmog ob Lbge
0037 beggMmMdn 3535353070 S Joemms MebsLBME)-
RBgd0sbmdol baggndzgmbdy  Jomors g (8300
mxoba@n 8ramdsmgmdal Bombgosgem) ssdnsb-
ob yRmgdgdabs s dofMnmsmo megobnemgdgdals
305 gsL, LaMgadmmdabs s aobbmmsngmagdsb.
dbasgbo Labgmo oMz LagHmsedmmabm amGoomem
&9630bmenmansdo Imndgdbgds.

Mogms, Mmd dbgsgbo Rsbsbgmo sBmmgdl
399E0b aagbals Loibowglb s 3330600 GgM-
dobo 0b393L odbgmmdsl. MmIgmn  3gwmgde
s M bLobdoMoo Rsomgmagds I@Eme ©sIm 3-
009dmgdom, Mmdgmo 9@oMgol  JMmbogmm
boboosml, sdbmmm@nMom gonM33939m0s.

36(MdXJANL ROJIRIA3NL 3B

393040m3, 0l 36303063(300b 33635638 9300056

39dmmgdaem 96y 0769b §9M3nba ,,dGFMyema”.

1 »306396(300 dO™Iobs s olisddgdol Lbggdmdo
©oligM0dobsoiool glsbgd®

L 53 gmbggbzools dobbgdolomgol  Hg®mdobo ,@olg@o-
9065305 Jmozogls:

S ymggmags®  aoblbgoggdsl, oy dggdemdsl,  ob
930053 gbmdsl Msbol, gobols gg@ol, Ggaogools, lgbol,
3m@o@oggmo dOFsabob, gEbmgagdol sb LmEosygco
Fomdmdsgarmdols bodbom, Gmdgmoi ofgg3l dOmdobs
©>  ©sliogddgool  bygdmdo  dglodmgdammdgdols  ob
03430l MobsLFMAMd0l Ib3mdsls ob ommgggels;

b gmggmags®  bgo  aoblbgoggosl,  ©oydggdemmdsls
o0 g30Go@dglmdsl,  @mdgmoi  0fgggl d@Amdols
©>  ©sliogddgool  Lbggdmdo  dglodagommmdgdols  ob
Im34Mmmd0l mobslfm@mdol Jnldmdsls ob ©ommgggels
©> Oedgmlbsg  dglsdsdobo  Fgg@o  aoblobwgdogls
dgVomdgms s  ddOmIgams  Fo@dmdswp gbamdonls
MO3560b53090056, Lowsz sLgmgdo 5@l dbmbl, ©s Lbgs
‘YgLododols m@yobmgdmsb jmbliym@sioon.

LIBIECRTN ©J BLMBVTNM

LabadsMommgdl bdom dgdmbggzedn dodsm-
05396 306980 b 3M0dobszonl  Logmdggmdy
0d ©@Mmb, GmEs bLsdyndomdy domn doemgdabsb
dqgmhggs bogds gom@ 339390 60d6om. Ladsm-
o 0sbo babadsMmnmm gomEgdymos, goboborml
5 a5m6y308mb Lszombo mdogd@nmem, nb-
53968 1M0 0Mgdamgdgdol ©a(330L 0 dMNbgg-
MYmMBo.

dOmdob  3megdLolb dgbmog dqgbmal dghgy
53b74dgdgmb
Lybobdggdemmdobasb,

bsBoemo 000306 RBmadL 3o

osbadygomlb  msgobo
35006y3980mgds  oboddqdedy  ofmal  @gdob
dqbobgd.  Ladotomggmmb  3mbb@nd ool  30-9
Igbemn  aobbadbrmgMmazl IMmIal  mezabmegmgdol
bagmggmoomm  smosfmgdam 3M0b303L. IHMIal
2330bBmgdsdn,  Ls3mMbLENGMEom  a563sME)g-
dom, gMon dbMog, Lodesmmggmmlb  dmdoemsdgols
©5(330L 3omEgdMmgdses IMmBom Ladsmmmgdmng
MOD0gMnmMgddn, bemmm dgmeg dbMog, Labgmad-
Boggmb 3omEgdamgds ©s bEMbgs dmdsmodqgms
bogdgdabamgals.

s sboddgdmmb  ImMob
DOD0gMnmdol 65(3mM3mdol Lagmdggmn dmmaals

baedga@amgdes, Gm3geras JooGggob 3339w
dmmbmgbgdlb sboggdl s gomogdymmgdgdl o 3ob-

53bogdgdgmbe

90L.  ©sdbaddgdmobomgal  gEm-ghma  sbgomo
LobgrdgsMamdm  3oreydpegds  @obagdy-
dmabs@do Mool 3Hodabszommo  Im3ydmmdss,
Gmdgmo 396, LogsMmggmmb dGmal  3mwgd-
bob 39-2 Bqbmob 3g-2 39680l Mobsbdsw, KM
30093 b0bobabgmdgmmadm Mmogmomdabsl
mbs  on(zzol.  IOmIomn
dbotg obggg 3gMdm  Lbodsmmmolb  bydogddb
BomBmaaqbl, odiss, dmbsbomgms god@m-

M0N0 gOHNMdgdal

36030 N0bsLEMAME0b god3m3enbamyg, bimbE
3mbo00dg dymagn 3baol 068 gMmaLgdol ©s-
Lagegom, 033gMs@onmo bmmdgdol ©sbgbgdoo,
396Mdm badsmommadmngn 3Mab(3035d0, dso dm-
0L 05bobbmMmmds, Labgzgmomgdsb gobozab.
»39bmbol 60653 3bsLbMG™BL 3Mab3n30 au-
mobbdmdl yggms 0d 505d00bol Rmgdgdobs
5 0330bRmgdqgdol dmosmgdsl s (3350,
Mmdgmoz 0dymeygds mebsdsm 3ofmmdgddn ©s
39bmbom gsbbsbdmzMmmo bszocmbal Bndstio o3l
39335@ M0 ©adm3ngdnmagds.  sbodbyymo
360b3030  dmo(393L  bgmabygemgdal Lo 3obmb-
dgdmm  bogdosbmdolb b3gd@MmL, Goms dmbrogl



LAW AND THE WORLD

3065856 30MMdgobs o aoMgdmgdgddn dymezo
0b0g305d0bsm30L  Mdbsdamo  3Mngomagangdals
dnboggds ©d mobsdomo 3sbyyboldagdemmmdol ©s-
30LMgds.2

©53bogdgdgmb gdmagzs mogabygmads bgdo-
L3ogM EOMLS s dgdmbzgzedo Wotn YobESL
obess @oMmbgnm 3560s@L, 0boss ©ab-
360d0bs30mo bodbom Ladndambg Bnmadsdy s
030b 3omEgdnmgdsz 3o oMs d43b, MHm3 sembad-
beyemal dgbobgd  aobmdsmEmb  369@qboabdL.
3830J6md, 5¢0badbyymn bm@mds Mbos Asdmysemnd-
9L d99mgabsomMac:

36(M3RI3NL ROJIIZNL 3BIN:

©53b54d989¢m0 33em@gdcmns, 39bonws-

B0b Imabmz60b d9dcnbz935d0 35699356-

B&Mb 3b543935%9 gsmnb 01fdnb Jgbsbyd

8°03693960em980b s bo.

Labadsmomm ©s3980b nEabo bsbomo gbg-
3o LodMdom 35093 s Fob Logmdggmdg dMM3n-
®0 M00gHomdolb dgbyzg@ob dgbobgd wseggdl.
3bod89dmmob aob(305 - Jmbrgl Ladmdom swg-
ombdg 3ndongs ymybol dgamdbgds Mmzs 53sb
Ladmdomb baboomoz s yzgmes Lbgs gomgdmgds
ol - b 3obmMBIEgdmm BmbLYBLN Ydmals byeml.

Ladmdomb  bobosmoEsb  gs8mBnbaty o130
dmdoomo
odmazs  amMdgmagonsbn dMmBnmn  MFMmogfom-

306mdgdo o Ladmdamb  babosomn

dob  dgbademgdmmdsl, aon®33g3gmos, Ge@m3
mbs 3oxm@mIglb baymdgzmmmgds T Bemolb 3o-
©oo. J399ob5dn ©aboJdgdmmadl by 3Jmbogl
3563000 030bs, MM ©LOJFgdMmOS MZoEMEO @S
oM 9dmdmgds  Ladmdommab godgzgds  bmeme
030@m3, MM 3MbGMoJL gom30s 3o, ©s3-
Loddgdgmb o6 wbrs dogzgb dgbadmgdmmds,
bgem3g3mmgds gooxm®dmb 1 Broo dbmemme
030l 303m, M3 aodoM@Bogegl ©obsgdgdamaol
LodbabMNESE gobmegabyygmgds 56 godmaygbmb
9b 3963980 Lomagabme. 396mbal  sebodbyymo
bm@ds  SBLMEYB MM LadsMmmosbaw  dysmo-
390L, Mo @MML Mbos goxmmdngl bymdgzMymg-
ds aobbadmg@mmn goom, ormdie 1dzgdlb god-
b5 3mobl, Mmdgmoaz sdbmEYB Mo 1 oMasgl
303%0@3gmmdsl 88 bm@3sl. smbodbmmo bm@ds
Mbs Asdmysmndogl dgdwgan Laboo:

2 Lododmggemlb  LogmblBodgaom  Lobsds@menmls
2003 §eools Ne2/7/219 gas05(gg9@0e0gds.

Ne2, 2015

36M3RINL RIIWIZNL d3BI0):
dEmdnon bgemdg 3ememgds 3obbs dezmaemn
35000 00935 Ibmenme dsdnb, Hm(zs:
3) Igbobgergdacnns 3mbyMgdgero Imey-
m3ab bs3dxydom;

T~
J906396 ©3600330C00 N

38) dgbsbmmemgdgemns bgdmbayma bsdndsm;
38) b339dsmb Imzmemmds pMmmgdno odmrgds;
©) bgds dHmdnmn ymongmHomdob dg-
B9930b bsggdzemano bsdndsmdg pmmgdno
3m3ymez0 50571398l Fsbs(33emgds;

) 563b93m3b bb3s> Mmdnggddmmn gomgdmgds,
Mmdgemo(z 38stoemgdb bgemdg3memgdnb

3956b5 vz 350000 3935,

L3gEogognmo  Lsdmdom  Mggodol  3gmbg
LoBsEBmgddn, boa(y Bo3magdal/dGmBnmn
36m39bo 0mgamobbobgdl 8 Losmdg dg@o bob-
acdmogmdol 0by3zg® Mgg0dL, Lodymdom ™AL
babgMdmngmds o6 Mbrs 8 gds@gdmogl 3gntsdo
48 Loosob. 5bndbymn Rsbabgmn 3obmbdn gobeos
0o ©obybool bagsbo, agm dmbadmgds 0dsb-
036 0535330693000, MmM3 sboddgdmmos gobbb-
303905 o6 Mbws bgdmwgl ombosz Ladndsmb
L39(3053030006 g3dMINbsMg, dobbgLLYJGMMNL
boMdmBoaqbemgdo  839moMgdebab  83335Mowm:
dbaogbo Gggmmsgonl dgdm@ebs 3megdbdn bag-
0fms 0d9bsm, Modgbowss dobds sMambgdmdsd
Jqbadmagdgemos 3o8mabgomlb bgmazsbgdals 3emagds,
Foms 03039 390980 ©3039L, B3 3obmbol doeg-
359y 3Jmbsm  ©abegdgdnmgdl  sbsdman@g-
d0b dbMng ob dmbegl 306mbol sdsbbygdyemo
Bgboor  a08mygbgds, 08539 dgmganl oamdab
30Dboo, o3 ©33506Mbgdl 3sbsdwg sEMbgdmem
damdomgmdado.  306mbal gobbomgobsl maoas
abggg Lagombo, oy Gs dgodmgdmes 3nhbggemo-
ym b39(30530396 Lodmdom Mgends. 3obmbs o=
b0dbymo Logombolb gammomgds ©s ©M3960lL
Rodmbomgamals  aobbadmgms  dosbom  badscion-
39mb doogmmdsl. Ladomggmmlb dmagMmdals
2013 Bemob 11 09393360b N2329 powaqbomagdom,
a3b0badmgms  L3gonognco Lbsdndsm Ggendal
603980l Bsdmbomgzsmn.”

* 13930803900 Lodydom Gggodol omgdls d0g37:mgbgds
Sbodo@mggaml  g@mgbymo  garsbogogs@dm@ols gy
001-2004  “ggmbmdogy@o  Logdosbmdols  Labggdoly»
9B 303gool globgd®  Lododmggaml  g3mbmdogy@o
25630000950 dobolE®ol 2004 Fanols 22 93933000
Nel-1-/282  3@dobgdom  goblsbmgdygeno  g@mgbyeno
93Mmbmdogol gdgao womagdo: o) bmgaol dgy@dbgmds,



146 Ne2, 2015

306336 ©J630330C°0

3o6mb3s  sbggg wesMgammoMs  (33emado
Indomdolb  gMmogMmomds. o ©sdbaddgdmob
Logd3006mds ngamELBAbydlL Bomdmgdal/dHmIn-
o0 3Om39L0L 24-bssmnsb byzg® Mgs0dlL, db-
869960 Bmgdsdmboemn 36056, oMb dMm3n-
o0 bgmdgzemmgds (3330 Indamdol qbobgd.
sbgor dgdmbggzedo, ©obsgddgdamb ¢Mbos dngsgb
63393560 Losmgdal sm@g339@ M0 ©ab3ggbgdab
MM, o3 Rggmmgdfng dgdmbggzedans 3obmbom
a5bbodM3Mmmo.  335bmsb,  3obmbo  033gMs@)n-
Mo 3obLydrgMagh Ladydom mgqdL (GBQOEBB)
dmeolb ©sbggbgdol babgmdmagmdsl, GmIgmacs
oM b 0ymb 12 Lasodg 65 3emagdo.

1999 bmob 1-em 0gbobl, g96930L IMMBal
LogFHmddmMabm 396905~
a0 3mbgg®gbioolb  87-9 LgbLosdy, dEMIabs
LogPMEdMGOLm  doyAmb  5d0babE s (30mds

mEa560ds(3000L

Lodgmd LagnMmme Rsmgams Bogmm sbamao s9@q-

boo®mds s Lo@dygm  Igy@bgmds;  d)  mg3bdgds,
39mg3bgmds; a)  LodmmImdmggdbomo  dGgFggemmds; )
B9JbBomols s FgJbBomol bofoMmdol Foddmgds; g)
BY30L, Bgogol bofo®dobs s ggblogdmol Fo@mdmgds;
3) G gmebo-Jogogrrol 30 ggarmds; Logodmdggdaem
boddosbmds; b))  gmdbol,  bogmmdd@mmeyddgdols  ©s
b0Gng o obogdols Fomdmgds; o) Jodog@o Fo@mdmgds;
0) Esbs®hgbo s@s@ommby®o dobgBseydo bsggmmdgdols
Fomdmgds; 3) dgBomm a0y I g§g9emds ©s @ommbols
b 6oFo®dol Fomdmgds; @) gangdB®mgbgdaool, so@obs
o Fyaol Fomdmgds ©o gobofomgds; d) ddgbgdamds;
b)  godMmds;  53AmIMboargdol,  Logmysizbmghgdm
bofo@mdols s 3oMoo Jnbdsdgdol bogbgdols @gdmbdo;
) LobByddmgdo s HglBm@bydo; 3) M3gMs309d0 Yddogo
Jobgdom, oxods s dmdbdo@gdaolomngol Jndbsby@gdols
5oV93%  3) A®obl3m@@Bo s 3og3docysddymmds; @)
bobgardfogm  ddo@mggermdols  ols  dodoGoygangdgdo,
Omdmagdoi gesbogozodgdymos d9dpge Jgggesligddo:
@.5)  Jgggeosbo  75.11.3 - Lopowslbobswem  boli@gdols
dommgs s bgesdbgoggmmds; @.8) Jgggmsbo 75.11.4 -
bodogml dodmgs; @.p) Jgggewsbo 75.12.0 - Lemgosgygdo
30 M990l Jo®mgs; @.0) Jggge0obo 75.23.3 - Lol garols
Loloyagdo  dmygsbol  Lol@gdol  Logddosbmds;  @.g)
J3980ob0 75.25.0 - Logdosbmds Lodmogsm msgosigol
oMpdo;  @.3)  Jagggeoobo  75.30.0 - Logomgdyganem
bo@gosgygdo  ©obwggas; L)  xobddmgmmdol  ©si3ge
s bm@osmyg®o  obda®gds; @) 3mdybogydo,
bom@osgygao ©s 39@Lmbsayg®o dmdloby®mgdols aofggs.
2. 13gaogogg@o  bedydsm  @ggodol  ©ompagdl sliggg
d0g39mgbgds: o) g gdBmmgbgdgools @olidgdhgmobszos;
8)  Lobmpopmgddogo  spgmgsBgdol  3Gmygbogmo
boddosbmds, mmdgeoi 9go8d0dEgds Lalisds@mamgddo,
bbgo  Lodo®momsdizeg meyobmgddo,  ©@mgdomo
300535930l 0bm@sBm@gddo o6 Labygmo@lmgagdols
o glgoyemgdgddo »09H0EOYE0 ©obdomgbols
‘Yglobgd“ Lodo@mggamml gobmboon  gomgseolifobgdya
‘dgdonbggggddo  dbsdoll  ob  3OmEglol  dmbsFoaols
069 gbgdols Foddmygbol; g) yo®gdml ©sigol wsdyo,
Gmdgaoi dmozegl: @.0) dJoE®MmmIg@gmn@mamyosls; o.d)
S0OMNFGY@0 ©> HoE0530gmo Ylog@mbmgdols ©s3g5L;
58) ©EYo BgBHodMmA0gool ©o3gels §.©) oMmgdml
oi3gols s d9bgd®ogo Mgliy@lLgdol (yods bogmmdobs
o gobols)  Lodygdemdol  Lggdmdo  gmb@@meaols
3obbmd0gagosl;  ©)  bogowo  gobsmagds;  g)
30mx89Loyg@o yobsnagds.

LIBIECRTN ©J BLMBVTNM

b0 653d30m0 dOmIol o 3@domgabs s M 0EYMg-
Lo gmMIgdal  smImgbgmabomgal, Gmam(s
96m3bagmo s LogHmsdmMobm  3mddgwgdo-
Loogal,  LagMmedm@mobm  08b533HMImmdabs
5 ©b3oMgdal homgmoom, GmMImgdas ds5333ms
dOmdob  gdgdgdgmn  og@&gdol — dobodse-
a0 sbogob dgbobgd 1973 Bemolb 3mbggbzonbs
> M93m3gboa(300L obs3s@L Bomdmowmabgb,
Romgoms Mo, MmI ds3dzms dMm3als 30Mgbo
gmM3760L gBgd@Nc0 smdmybzms omym3bgd-
mo0g 5 ymggmdbcng dmJdgogdgdl Logommgdl,
Mg asbbmMsogmgdabsl  Ibgzgmmds-
do 3o0emgds gRsbm Ladsdm gobsmmgdol oo
360d3bgmmds s 6gd0bdngHo Labob dmdsmdob-
356 353393980l gomagobyygkgmgdol s 30emgdem-
ds, 3gMgmzg domo Mgadomo@oz0s S bm(znsem-
M0 0bBgaMo(305 ymggmo mgsbolb Lagommagdol
a5m35mobbobgdoo™?

LagFAME3MEOLME SN M ZomEgdmadals
033mgdqb@ o300 a56bs 3mofgdmemo
9a39ed300b dgBobols 3obmbdn, Moz sbggg sobabe

dmoobmss

Ladmdsm EMMAL bobagMdmngmdabosb Fodstimgds-
do. 3obmboo oanbws, M3 16-wsb 18 Bemsdwy
abogal  sMebEMEBrMabols Lodmdom MMl bab-
atdmngmds oM Mbos 5¢gds@gdmmgl 3306Msdn 36
bosob, bmemm14 Benowsb 16 Brodog sbsgob ssb-
ebemmgbols badndam Mmal babaMdmagmds o6
b 509358 gdmeaL 3306530 24 Lasob.
LogMMEdMGOLm  MERsbods(30980L  Bobogm-
abs s bLogeMmgzggmmb 3Mmaggbommo  303d06-
(GTUQ) doymgdgmos
L3gG0B0FNG0 Mgyndal 3Jmbg LobsmImgdabsoo-
30b d@mBomo 3Gm3gbolb 8 Lasmdy dg@o bob-
aMdmozmdob By398 M9908d0 ©s356mbgds. 356

0L 309Mmm056560Lbmg0l

Loddom Losmgdob FMomabmdobs 3g0Msdo 48
Losmno  gobbadmams dooRbos  @sbeddgdymms
d0doMm ©0ygMgb30M9dm ©s obgMmndabs(so-
aem Im3Ymmdo, M3 Eeabmgmdoo  bszmb-
LEOGNEM  LabadoMmommb  gobbgolb  Lagsbos,
300500006  gon® 339390 Mhgds,  L3gz0x803NM
69903d0 3mddsgzg 3oMgdo Mo@ma Mbws 0y3bgb
35mEgdmbo, 039domb mgdn 8 Losmdg 8980
3358 gd0m0  3bsDRINMgdal, aoMgdg.  bgas-
3 YAHdol LogBmsdmole 3mbxgdgbios 3mbggbos

182, ,dogdgms  dOmdol  ¢gg00909Lo  geo@adgdols
54Mdogngols s oygymgbgdmog  smdmgbg@ols
©mbolidogdgdols Jglobgd” H50RB0(300 900>

bogdo@mggammls 3s@amsdgb@ol 2002 Fenols 18 dsoliols
N1473-61 oy gbogm gdom) dognsdos 24.07.2003—wsb.



LAW AND THE WORLD

bogggorm®n dEmds, dbgdMogos, smbsdrenm-
©qdsm 3306Mm3dn 48 Losmob dgdwga, o 96-
0bssmdegands  LagMmsdmEabm 848 gdoo  ©s
3Mb396(30000 s gd e 3G0b(303L — Mmobsdsmn
36mBal mobsdatn sbsbrammgds.
36(M3RI3NL ROJIWINL dBI:
530543980l dngm 356b5> degmeema bs-
dx9dsm mmab bsbgmdmangmds, Hmdemnb
8963530mm33dn(3 5b3]d93mma sbEHemgdl
badedomb, 56 9bws 5019358 98megb 3306590
40 bssorb, bememm b3gzng03960 bsdydom M-
g0dab gmby bsBs6Imdn, bows(z Bsdmgdal/
dFEmncn 36m39b0 00135cm0b60693L 8 Lssor Dy
390 bsbgmdemngmdab x6y398 M9g03b, —
3306590 48 bssob, M3 9bos 565 dmommaab
©533898001. 39309303960 bsdydsm Mgg0-
dnb 3/3930b 53mbsnz5emb 3obbs dzmazl
bagsmozgemmb dosgmmds. bsdndsm pmmdn 36
003935 dglb396980bs 5 ©51396950b omm.

Loboadommmmgdals  dogm
bos  bggobsgzgomo  LadMdomb  SBsDMINMgda-

M9 35MMZd-

Lol Logombolb gosebyzg@obmeb ©s3s3datgdammo
053980b gobbomgol mog0bgdnmagdgdo.
d9h30039@® 9 dgbemals dgbmg Bobamals 3&s -
&0g35d0  a5@oMgdsd  (3bdym, Gm3  sebadbme
bm@dsl  odbogddgdmgda  bdom  dgdmbgggzedo
04969096  Lomsgobme, ©odsbabyggdmmo gmm-
doo. 03 mMasbnbs(3098do, Lowsi 396 bogds
Lo gdgdmmos dbFnwsb 335dmgdals Mazemgdol
a53myqbgds, obogdgdmmagdl, dgasbszzgmyco
Lodmdomb  SBsBEONEMadol  Lobs3gemme,  gdem-
9350 3L396980L sFsGgdomn M™M. 380JMHMS,

4 (930m30L  Lm@gosgyg@o  JodBos (39-2  Igbaro),

5530560l YR gdoms Logmggmmsm ©gias@siols
(23-9 39bano), ssdosbols Ygmgdoms s doMomowe

0530l B@gdoms o330l gmbggios (3g-14 Igbaro),
Log@madm@olio 3sj@o 9306030 39@0, beogosgmyg@o

©o J9 B YO0 PR gdgdol Jgbabgd(3g-7 Iy baro),
JOHmdol Log@hmodm@olem  m@ysbobsiools 1958
Feools gmbggbios #111 d@mdols ©s @obsdgdols
bgggemdo olg@odobsools dgbabgd®, 2000 Farols
27  bmgdddols  woty]Bogs 2000/78/EC  (Council
Directive 2000/78/EC of 27 November 2000 establishing
a general framework for equal treatment in employment
and occupation) "d@mdom  YOHN0gONMESTo s
30mgx9L0sdo msobollfm@o Im3gdmdol dglobgd®,
930m 3039000l oMmgdHogs 2003/88/EC (Directive
2003/88/EC of the European Parliament and of the
Council of 4 November 2003 concerning certain aspects
of the organisation of working time) LoJs®nggenml
30mggboygao 3ogdodgool Jmbligbgds.

Ne2, 2015

dbgogbo doamds (30603608 S bgmb Mbymdl
oboddgdmmoms 3mbym dMmBsl. dbstgos dg-
®obb3gdo odbsgdgdgma 3aohbgzl gsogdmg-
dsb, Mm(3d Fabogsbsbgbdo (3omdbMozem RsbgMmL
dbgogb Magmmoaznal s dbasgl Asbsbgmb gos(s-
bmd ©sboddgdmmb 56 3MbGMsg@3dn dommomagdl
d0bogdbsbgbol sMbgdmdsady. 30dshbos, Gm3 db-
353L  bogombdg dgmobbdgds mbrs 303mdwnb-
86gmdgl baMgoms mabsbBEmEmdal 3M0b(303bg
394MEbmdom bgdal moz0byygsma gsdmgmgbols
BRICHERISE
36(M3RIANL ROIWI3NL dBI:
©5b543939emnb Bgmaenmdnon dndsmozal
bsgzydzgemdg, dbsmggdn dgndemgds d9osbb-
306296, B9356533900mM0 bLs39domb 365bmsv-
980l bsbszzemme, sbsgfdgdmmmabscmzab
©50396980b 0335898000 Mmmab dn(3935%7.

dOmdob 3mwgdbolb 31-g Fgbemo 3obbsdrmgHagzl
dOmBol 9babMomMgdol Bm@mIsby s MEgbmdsl,
dobo a5(3990b @AM s saomb. 33539 dgbmol
30M39emo 396480m @sMgammamgdamoas dOmMIob
0bsbmaMmgdal BmMIs s mEgbmds gobobab-
m36Mgds 3MmBnmn bgemdg3Emagdoo. 83 dqbmob
bm@3dgdo godmaygbgds domemme 0d dgdmbgzggzedo,
o9 dOmdomn  bgmdgzGmmgdom  Lbgs ed oM
M0l gomzemabbabgdyma. dgmeg bsbomom 30
0339M5@0mmo g3bbadmaMmmos go3930L MM
5 030 a350(3985 m3g9do gfmbgem.

ombodbymo  Bbm@mds  Mbroagh  dbamggdl,
0330b@mo  3obLodMgMMb  dMM3ol  sbsb-

obggg  ®3obmbme
boob obgo dgdmbzgzgdlh ovy dbatggdl asdme-

Roon bgemdg3emmadedo Mggmmszonl aoagbs.
380J6mdm, 3gidm bgd@m@do, mogobygsm bo-
35DMM  93mbm3ozal 306HMd9ddn, dbasgbo Labob

3dgbemogs bgdg@ns. bgmesbob mzgda ghmbge
ob M33009603gxgM aoabos gMmbsntow g399-

0on@mgdalb  ao(39d0L MM,

09656790 Logoabobam ©adgazmab.

36M3TINL ROIWIZNL d3BI0:

dgmeg 396480 30300mdc 53memgdaemn 4bws
0g650.

Labadsmoemmb  8og®  dgxgabgdomos  IHm-
dob 3megdbob 37-9 bl 3oMggmo babomal
»0“ 39396480, OMmals Mobobdswsy, IHMI0-

oo bgmdgyenmgdolb  dgbyzg@olb  gHo-gmo

147

J906396 ©3690330C00



148 Ne2, 2015

306336 ©J630330C°0

Loggmdggmos obogdgdmmolb dngfM dobomgol ob-
©030smmn  dMmdomo  bgm3dg3Ermmadom o6
3Mmgd@ontno bgmdg3dmgdoo 86/s dMmIal
J0bogsbsbgboo  ©30bMgdmmo  gomEgdemmgdals
abgdo  @oMmggzs. ©dsbmab, IMm3ol  dobogs-
bsBqboo  s30bEMgdMmo  3omEadnmgdol M-
393> dMmdomn  bgmdgyemgdol  dgbyzg@nb
baggmdzgemo Bgndmads asbogl dbmemmo 0d dg3-
obggzedo, oy dOHm3olb dobogsbsbgbo IHmomo
b3 36mmgdol bsbomos. dogbgosgsw dbasgbo
Robobg@obs, dMm3ol  dobogsbsbgbol, Gmamei(s
356M0aqd0l, dobowsggds dGMmBnm s 3memgdén-
a6 bgmdg3enmgdsbmeb 3m3dg@adamo  Mabgab
35@oM9dgemns. asbomzamobbnbgdgmos ob gomg-
dmgds, Mm3 dnbagsbobgbo domgdmmos Fbmemeo
©53b0gdgdmal (30m3bMngn 6gdolb gedmzmaboom,
dobo  3943bsdn  @sboddgdmemal  dmbsborgmdals
(30 gdemmdady 39bmbo 56 Bogmmnmgdl, dgbe-
d530bo, 0go 396 35@mmEgds dbsmgms msbal-
Bmo, mogabyygaemn bgdal godmgmagbals dgogaso
dogdmem dgmabbdgdsb.

0boognmsmm@o s 3memgd@oymmo dgomsbb-
39%0b n30M58gbmds Dgdg@n dofmmdgdal smd-
dob goMgdg Mbrs BomImMABLgL Fobogsbsbgbosb
3035Mmgdsdn. dbmemme ol Bogd@o, Mm3 mm-
a5b0Ds300L  bgmBdmaebgemal  Bng®  sbgMae
LJgmB o606 Fobogsbabgbl gog(zbmds Lo dgdy-
™o 36 5bdbyem §gdLBL 80835396 0booznw-
s bgmdg3Mmgdslb - o6 60dbaglb ndsl, Hm3
dbocgms dogf omogabygsmo bgdals godmgmabom
0gdbs  Mogmmdgosbbdgds dombgqema. dobogs-
boBqLolb @eMmgg3s o6 gndmads gobogl dHmdo-
bamdgamamgdelb  3By3@eb  Loggdggmo,
dobo  oME3930Lbmz0L Bgbadmadgmos sbygdg-
b dog39L @abz03mobstgmo Labwgmo, abocs
03 Jgdmbggzedo, o9 dabo obsddgdmmobmgal
35(36mdal bgbo SdLmeM@ MG ©s3Hmos. db-
ao3bo  Bobobgmo o33  Bqbemdo  Bm(39dmemns
30R93s 2bg39 @8bog8gdgerb od3b dgbadmgdenm-
ds o@bgdoma 3oMmdgda dogmnomlb  nbrngowy)-

S bgemdg3emmgdsdo.
36MdZIANL ROJIWIZNL 3dBId0:

©5b543939cm0b dng dnborzal nbpnznsen-

(e2]¢]

90 dHmInnn bgemdg memgdoom 56 3memg-
G090 byemdg 36399emgd00m 56/ IMmmAnb dnbs-
836569b00r @5 30LM9389m0 350m989emgdnb
96990 3M3939.

LIBIECRTN ©J BLMBVTNM

30BNGB3NL IVRI3O LOIVGHO3IM3N

LegoseyMo @oseman 439960L ©qdm3Mado-
amdol  gbbabdmzmal gMm-gfon dmegmgbo
0beogs@mEns.  Lydmasmgdol  860d3bgmm36
3qbslb 3dMm3gemo s@sdnsbgda baMdmowagbab —
obogdgdmmagdo, MmImgdois Jdbosb mgmoml
s bgmb 9bymdgb J39960l LESdaEEa  g3m-
bm3o3meo doamemdal dgbsmhmbgdsls.

396dm  LadsMmmagdng  MmogMomdgddo
Labgemdbogmgdmngo Rstgzol dnbndsmobszns oM
dgndmgds aobogl Lodmgsmadm babmgsmmgdal
o9 (339™dob  Lob®mm3n, Labgmdbogm, gMmo
dbog, bos dg9(390mbL bd3o6mbB3gdemm 8g8g-
doo 56 dgobnbBmb daDbgbal magabmeman aob-
3000690, bmm, dgmeg dbMng, bos wso(s-
3oL mog0L0 Imgommadqqdn Imbymo dGMBnbogsb
o6 Lemgnsmn@o  NMbsLBEMOEMEnbash Brnsmo
53b04dgdmgdals 36M0Esb. LmznsmyMo osem-
3oL Ba3mgdabsl dbmgmomdn  s3Mmdatgdamo
dgomos  sboddgdnmoms  gBmgdgdal b9 39-
GO 30x30(330L YBmgdalb godmygbgds, LEMMg©
o3 Mumgdol Lodymsmgdom oMol dgbadmagdgeo
©59b543989mmsb  bmzosmFn osmmanl bam-
dmgdabalb  dbsmggdo 0y3bgb ebsLEMEMBN, o3
dqgmabbdgdal Fombgzol gMo-gfma Bmsgmgbo
3mM33mbyb@os.

39%0(335 be(znoem-
OO0 NRBEGOs, -
3mOE >gEeegdgme gmgdghdo  Bom3s@gdgmo
3M94&onmo dmmadsms 3gdabomgol s Mmam(s
53bogdgdgmo-©odotoggdamol
afmogmomdol  dgdbdadgdol  0BLEM396EN.
BomBo@gdero @osrmao - J39y-
bob  g3mzMs@ommdal  gsbdbabemagmgmo g

53300bol  dofMomswn
Mmdgemo  goboboggds

MN03bsbBmE™
LerznomMo

96m0 dmagmgbo 0bengo@mmMos. 3obmbabdngmo
35635M8gd0m gox30(33 M0l @seg0lL ddmbggsze-
do ©abygdgdmmoal EMmgdomn Bgdoymemmdaocmo
dOmdomn  bgemdg3emagdoo  gomgam-

abbobgdymo  3omEgdmgdgdol  dmosbs b
bsBormmdmog dgbermemgdady.

M0

3MeLBNGIBNIAN 3NRIMI3D

dg36gdgd0bs @ 3oboggbBe30gdol  Rod)-
0Mgdol  Bgblb  aobLodrgMagh  LageMmzggmmmb
3MbLbGo@ M09, LagoMmggmmb  LagMomsdmmabm
b3 3mmgdgdo s dgoebbdgdgdn, Lodstion-
39cmb - 39bmbo  dg3gdgdabs s  doboggLide-



LAW AND THE WORLD

(309800 dgbobgd s LagoMmggmmb bbgs bs3obmb-
3gdmm beMdsGogemn 8@ gdo.

Logdooggmmb 3mbbEoGm300b 30gsddgymoam
505Mgdmmos  babgmdbogml bgds  Lamznaema-
&0 Labgmdbogmb ©8333000Mg80bs, Lemznsmm&o
9Boob @oboEegor bogmagmmone  @i3gero
B0l s3MHmdoMmgdamo dmegmo — asx0(330b

MRBEGOd —  d03Mgdemns. 53 Pmgdals gobb-
mE309madol Bablb aobbadrmgmagh L3gznsmmo

356mbo.>

dOmdolb  3mbLE G EYMo  YRmgdalb 3603-
3b9mmgobo  3m33mbyb@on
DRmgdss, M3 ammobbdmdl Ihmdoma gHomngH-

©3bo4d980b o330

omdob dm3bgbFnggdgm od8gddo sboddgdmmms
Bmgool o330l doMgammomgdgmo  bagMors-
dmobem  Be@3gdal  sbobgobs s  ©obsgdgdaem
30Mmd ob(30350 3oM33g9)mn bodsMomgdMngo
3974960B380b Lo 3obmbIgdemm 033mg89b@s(30b.

3MbLEOG (3053 dnsbogo
MRBEgod  Y4agemel, gofs 03 3oMgdabs, GmI-

Logdoomggmmb

mgdo(3 90056 LadbgMm domgdabs s dnbsogsb
bad3gms LaBnbobEBMML gdsagbemmdadn, Babsl-
boto Bgdotongal gofgdg 3g03M0dmb  LagsMmo
s ModMommE, Mmam®is $9Mdigd, obg gogo.
353mbs3mabae 306mbo sbgLbgdl nbgmo dgdmbgg-
30L, @m3e d93690s 96 Bobogggb@ssos bambabe
5 @MobL3mMEB ol LadmdMom sgnmasl ndsmmg-
ds. 88 3gdmbggzedo  msomgdgmos  bgemali-
Bmgdab Bobsbboto gogMmbomgds. sebodbymo
RobobgMo 3093 gMobgem mbgsdb badlb dg369800L
DBRmgdalb Ggomobgdal ©gdmzMednmem 360d3b-
9emdsL. bymobyggmadsl dbmemeo 35306 dg4-
dmos 3g36gdal o6 3obogggb@oznal dgbyzg@e,
o) 356 3obmbLobnbssmBrgam babnsmo Bnogmm.°

LYIA(1V3AMANLM 330NV6L3I3IBN/

3M6336G0Ja0

sbm306980b qbobgd dgmsbbdgdom, Jbatggdo
500509896 LB s boymRogMo ©LEJFgdabs
s oMbgmemo IOmIob sGLdmdsL yggmobsmgal,
Mmgm@ ammdamnds300b dsGomgal doMomaw
9g396@898L  IOmMol  LagFmsdmEabm  mEmasbo-
Ba(3000L (ILO) bg36mdal dgaae, sbgzg IMm3nb
ILO) 3Gm3anb
doMomaeo 3M0b(303960Ls s MRmMgdgdal dgbob-

LagMmadm@obm  MmEMasbabsz0nl

5 15.»;]»@0033;@(01) 3MbLE0E Y0, dgbano 33.
6 039, Igbeoo 25.

Ne2, 2015

96 RYIEIMIE00® >RSP ForEydYmgdgdab
Jqbodedobo s ol gsbbabmM(30gmgdms.
sbmzoMgdalb dgbobgd dgmebbdgdom, Gmdgmacs
dogdmem 0d6s 1998 bgmb dHm3ol LogMomsedm-
obm  3mbggmgbzonl 86-5 Lgboadg, dbamggdo
35ROl 0wgdgh, 3s@ogo Lzgh, byme
3gbymb o sbabmb Lo gmmat 396mMb3wgdemmdabes
s 3M39@n3odo s dmgm GgMoGmMasdy Logm-
®33mE0bmE  smnsMgdygmo  3Mm3dnl  dofocmswo
LEVbEIMEBEJo0 08 GFmMdom, Bmamts gb dmzg-
dmmos  dOmIob  LagMmadmobm  mMasbndszo-
ob (ILO) 3mb3ab(3098d0. aobLsMMEGgd0m 3603-
3b69mmmzobos d93mgan LGebosMEgdo:

(@) 359M0056960L  mog0bBmgds ©s 3memg-
3800 dmmadams 390900l Rmgdal Mgsemm@o
S05Mds;

(b) 0dgemgdoon ob domEa@ebgdomn dMm3dnl
ym39ma35cn gm@dal smdmebgmes;

(c) 35383000 3BMAal Bgoemymn aowd898s;

(d) ym39ma3otn  ©obgmndobsznol o339,
3bogdgdobs o dMMBabmab dndsmmgdada.’

o3 30Bbooy  dboMggdo  SELEMMdE  gor-
©9dmmgdsl, Mgommm@ae sbabmb 306mbyddn s
360g80godn  aobobmM309mmb  3Mbosdgb@mmn,
3M0mM08 g mmo s dMm3ab  LogMomsdm@abm
mEgdobodsz00l (1LO) bbgs  3mb3gbzngdo, Gma-
mgdo(3 LogoMmggmmbs s g3fmgegdotnl bygco
babgedbogmgdals dogFes M@ ngnz0Mgdamo.

obobndbagos 83539 d900bbdgdol Asbsbgmn,
BM3moms(3 bodgabdnmos MMmngHomsbsddmma-
oS (ggoqg'@dBUES'@Qn 0bgymMds(300b go3zemabs
> Lomzgogbm 60800(39&)0@360%3), Mdgemas,
dgbodmms, dmo(ze3mglb  aoMzzgmm  Lsgombgdl,
300 dmmolb Lemznsma@o 3oGEbomEgdol 3mbsb-
omgmdol  aodmogMgdsl s bmgnsmyMo  oos-
mmaob bgmdgbymdal yzgms ©s068gMgbadamo
dbatnl dgbadmgdmmdgdals godmogigdol abom,
Ladmdom  sanmdy  KObIMMgEMdobs s  b-
>g5Mbmgdol bgmdgbymdsb.?

936300 LsDMasEMgdoL BobEMmegggds — cobsdg-
Mm3zg badgsmmdn Lemzosmm@o dnamdols dnbnd-

s bBObEsMEBgdal eagbol J(3pgmmds dg-

7 sbmizodgdols dgbsbgd dgmobbdgds g@mol db@og,
9300353d0OL s ggeOm3ols SEHMIYA0  gbg@ools
30900056985 s dom {930 Lobgad{ogmgdls ©o
dgm@gl Ib@og, boJo@mggeml do@ol, ,dygbano 229¢
53058030 gd gm0 Lods®mggmml 3omesdgh@ols
2014 Genols 18 ogemoliols N°2495-@1s oy gboggdom.

8 0gdgg Igbeno 349.

149

J906396 ©3690330C00



150 Ne2, 2015

306336 ©J630330C°0

®3bb3gdal brmEm3gdal 399460l 396mMbIgdemmbadn
033ma396@5(3006 gabom — dgmzeemn 3Gim3gLo Mbos
aoboagl, odss J394bol 396mMbgdemmdaom smbnd-
Byemo Logombo o3 0by edoxgMgdmsw asdmay-
MEgds, Moy Jagdmo dgggbgdoon.

36396300 Msbobs yzgmob o43L gmgds
dd300md0sbn  d536980L  mogobygmadabs,  Lb-
390006 3590056980l mog0byRmgdabs,  dom
dmtol, Bmgds 3Omygbogemo  303doMgdols dg-
43babs s, Laggmsmo ab@gMgbgdol ©abs(zegsw,
3sbdo  gogMmnsbgdobs. o3 MBmgdsms gobbmm-
(300mgdo?y  @d73393gmos Hoady  Jgdenmael
obgbgds, gomms nbgmo dgdmbzgggabs, Hmdgmacs
35m35m0bB0bgdmmos  30bmbom s S (30emgdg-
™0 ©9IM3MdG M LdydMasEmgdsdn gHmgbamo
mdndmmgdal 56 Lodmgsmadngn MLogMmbmg-
dob 0b@gMgbgdobomgal, MbabEngmdol o6 -
bodomemal  smbsgzgme, Kob3Mmgmmdobs o9
ool 56 bbgoms amgdoms s msgobyyemy-
doms obozegem. gb b bl o6 wdmob
Lobgdbogmb, ©asbgbmlb  396mbogo dgdre-
3900 33 Pmgdoms gobbmE30gmgdsdy dgoste-
0adamo doemgdal, 3mmoznalb o6 LabgmdBogm
58060LE Mo (300L BsMIMIsaqbmgdals dodstro.’

LeznomMo LodsMomnsbo bEsbosmEgdol
oMbgdmdol  sm30mmgdemmdsed, IOMIsLmsb ©s3o-
30069099m3s  )00bsLEMOM  30Mmdgdol  Lob@g-
0@ Mmdad, Lobdmasmadal IbGOESE IMMIab,
begosmMo ©s g3mbmdognfn 30Mmdgdol dg43-
bob LadoFNENsbds Fmmbmgbomgdsd gobsdaMmmds
bg3c0  Labgmdbogmgdol dbMosb FdMmmIgmoms

MRBg6900L ©s(330L 30bndsema bBbsMEgdal

omaqbs. gg3b  smem abgggb ol goMgdmgds,
M3 3Ol mogobgmagds, Gotom gsaqgdom,

30MEs306  393906Md0s 5005305b0L mnmbgdsbs s
»330b9B0m  20b30m5M7d5Lmdb, MbHNB39mYymbL
dobo umgdgdal mogabygsmo ©o33s boymggm-
DMOME 50309 FgomEgdoo.

dOHmdol LodsMmmosbo s bgmboyGgmo 3o0-
Mm6900bmgol  dMdmms 583060l gMm-gMomn
%396005396@ M0 s bagmggmmsemm sasfgdyemo
IBYd9, gmggr 37353b 273b PRegds, 0gdrgb

9 >sdosbol  R@gdoms  ©s nogolsy-
035@;]60000 53301 3mMbgg30s, Gmdo, 1950 farols 4
6mgddg@o dgbaro 11 Jg30gd0bs ©s gogdmosbgdols
mo30bggds, Lbododmggambosb d0dsmmngdsdo
dognsTos 1999 (anols 20 dsobowsb,  ms@adsbo
30G9JHoMgdgmos  boJo@mggeml 3omensdgb@ols
2006 §enols 9 0gboliols N 3251 — Il o gbogngdoom.

doGomo

LIBIECRTN ©J BLMBVTNM

LodoMoNSbLy s 35 3doymenmgdgm  asbad-
GRgmmb, Gmdgma 9dGHYbagmymaLb @o®bygm
553050 H 5MbYdMdoL obmgol s dobo mygsb-
obomgolb s GMIgmbss, Mmzs oyomgdgemons,
985890s  Lmnsmamo  dENbggmymeal  Lbgs
LobLE Y. 5PBAdbyYmo MBmadal HgsemnDgdal
9fm-ghmo  33Mmdofmgdamn  dgomeo  LEmMgo
bmgosmmMo  osmanl  3Mmzgbdo  gognzz0L
DBL@YO0-

93Mbm3nz Mo, Lmznsr Mo s FNmEG MO
MRmgdg80L  LagHmadmmobm  3og@olb  dmbabaemg

babgmdBogmgdo  sNsMgdab  3MMnl  MRrgdsL,
mdgemog 3moegl 9Md JoMEM MomMgHmo ds-
305b0b gBmadal, LosMbgdm bLabLMgda dmadmgmb
Loggmamo  dMmdom, GM3gmbsy  mogobyBmao
506Rg3L o6 MMBgmbasz cmez0lbRmam ©smsbb-
3905 o aobobmM(30gmgdl bamabam mmbaldng-
398L 88 ¢x3mgdol 9dEHMbagmbsymasc.

0dgbo®, bgdmambndbymn  LagHomsdmmabm
LodaMomals bm@mdgdo g3odmgsl o @gMmba@ozm
b 3360L  Ladomagdol ©sLe]dgdymms IHmMIal
MRBgool dobodommo LGobooMmBgdom ©o(335L-
036 ©s393d0Mgd0m, Mo §39y60L 93mbmdogmo
damdsmgmdal ao3xmdgbgdobs s d39960b ©g-
dm3es@onmmdol 0bngs@mtns. Labgmdbogmb
6989, ©553330000mML bmosmMom ©a3Mmn Bqb-
Bymdomads, 30M©s306 ©s Ndnsmm 353306300
3bogdgdmmoalb @mgdoms ©a(330L baymggmome-
M 5056 9dMmn 3M0b(303g80L @s(330L M DEIN6-
39mymRsbmasb.

LOJOMOIBIML 396MB0 3I3AIdIdNLY

9Q0 306N0BILGI(BNI3NL 3ILOBLId

bagomomggemmb 306mbn 3g36Mgdgdabs s Bsb-
0g39bEO(30900L  dgbobgd  sBgLEnggdl  Logdsto-
39mmb 3mBLEOGM (30000 dNsMgdmmo YBmgdal
— BobsbBomn bgdatmgol gofgdg Loxsme s
Modomme dg3Mgdol — asdmygbadsl, Gmames
Fa6J308, 0by aoMge. dgbrgrge, Gmdgmog go-
bmbomss aagboemn, gbgds dgnsomadamo ds-
mgdal, dgostamgdymoa Ladsmmammad(zego mM-
a56mgdal, L3gsoom®o s gobsedbgommagdaemo
b9Lgdmmgdgdal ImbadbabyMgadl.

3dq36980L 56 35b0gggbBo(300L MEMa6nBgdALSL,

10 5005305601 R GsMS Logmggmmam ©g3esM 5300
dybano 23.



LAW AND THE WORLD

3ol Ro@oMgdadmy, 39bmbn saqbl gsm 339 3o-
mMdgdL.  Ro@oMadsdmg ofs a30b69L 5 mobs
3ogMmbomgdamo  bos  0fosl
®300335Mm3gemmdal  5dabBmmgdgmo  mEMabm

3aNMMdMNZ0

3abmbnbdggdgmn  30Mgdol  dncmnogdoms s Mb-
31m6930L ©o8500LENMdgmn bodmomoom (Fnberon 8).
aogmobormgdsl bgml sbgMgb dg3egdol o6 dsbo-
R3qbES300L RsBBeMgdgmn MmEasbnds(305/RodoMg-
dobg 3abgbabdggdgmo 306gdo. 306mbo (3oembabaw
356LoDM3MI3L dg36980L s BobnggbB o300l Ro@)-
agdady 3abybobdggdgm dntoes begl. dgicgdals ob
35603395 (300b by39@)0b Igbobad gowsbysg@nemg-
ds dgademgds  gobohngtgl Labsdstmmmdoa, Gm-
dgemo(z bado Ladymdsm ol gobdsgmmdada, Logs-
onggmmb  396mb3mgdrmmdbom  awagbamn bgboom
aobobomagl 83 gomabyzg@nmgdol  3obmbogMadals
LogomblL  Mocmmgam  0bLESB(308dn. dgbadadaba,
LabaBamemmb dog® Fomgdmemo assbyzg@nmads
560640
359303306 306mbme  (36mMdsLsb s 393d06g-
b0 3ofsdnt dndgdmdMng 393d06dos bememeo
o3 49ggdals  gobdsbmm(zngmgdgem  30Mgdmab.

3MmM(3900)M980L  oMmgg3al  asdm

d93900L 96 Bo60gggLB o300l MMASBabI(300bs s
Ro@omMgdol Bgbol edMmag3 30Mgdlb  g30LEMgdsm
bagofmggmmb 3obmbgdmmdno gemgamnbbobgd-
o 3sbybobdggdemmds, dgbsdsdobs, dg36Mgdal b
3560g39bE (3000 RoBomgdabsls bLabgmdbogmbsmaal,
mEa560Do(300bs s Imdsemsdobsmgols Boygbgdaemo
Bosbo sbsDmanMEgds 396mMbgdemmdom ©awag-
boeo Bgboo (B‘qum 15-16). dmgdgn 306mbdog-
dmmdno, doygbgdgmo bosbabogals 3sbmbnbdggdg-
mos 30670, 30b0 8mJ3ggdoms(y MIMsemmE Bnswas
dgbady 3nmlb bosbo.

396mbo  3oM3399cm  39br3zgdh  gByLydL
dggfgdalb o6 Bsbogggb@oznnl  Bmbsboemggdl.
3o 93Mdomgdom  (39(36ebabHmo
BI0ggoore,  (3Mg8edrgbo,
Lbgs  ogMdagmmmao  bogmngmgdgdal
do(3 Rsdmogmomns 53 donBnm), Jmbs, sbggg —
&M3bL3MEENL Logsmo Bsbamol Boboemmdmng o6
LEYMOE 303930 MMaMM (3 g3bgLsegm, Jobmbo
doxbogb d936980L o Bobogggb@szonl mMas-
Bobo@mEgdobs s dmboboemggdol 3sbybnlbidgg-
deomdalb bogooblb. dgbedsdabsw, gobbabemamesl
35S mgdgdL.

LogdoMomggmmb bobbemob  badsmmmol  3meo-

9dbom,  aoxn330lb  YBmgdal  godmygbgdobogals

05M30l,
S 3m3mmMo  ob
(38emg-

Ne2, 2015

1 396mbme  bgmals dgdems  dogmsmdoom sb  do-
momdol 3ndomnm, sbs do@gMmasmmo, bod-
LobyMgdmngo ob Lbgogzsmo ©sdm3ogdymagdols
a53mygbgdom 306l odnymgds, msgo dgozezmb
3553033005306 = abggds Lobbemal LadsMormals
Bgboo, Mm3gma(s, sem@gmbs@ogem babygmgdosb
96Om3, 0035mabbabgdl magabygmgdol om339-
3L mE Bemodog 3om00.

3d64M3NL 3MKRIILO

35%30(33>  3MmM3nmn dg-
Rggdolb  Logmdggmons, Gm3mob  EOHMbsg oM
dmdomo  bgmdgytmgdom  gocmzse-
abbobgdyeo Ladmdomb gbErmmads, ondiEs oM

aPongHonmdals
boogds
ab393L  IOmomo  Pmogomdals  dgbygzg@sb.
Mmam@s 5m3b03bgm, goxngs ©az0lb dgdomb-
393530 3bsgdgdnmol @Mmgdoomn bgdsymeamm-
doomn @atns IOmdomo  bgmdg3mmmgdoo goom-
35mabbobgdymo  gomEgdymgdgdal  domosbaw
96 BoboemmdMng dgbEmmadsdy.

35%30(33% dgbadmgdgmos nbngosmafn b/
5 3megd@omo ogol ML, 3obmba dbatggdl
mbgLgdlL gom3zgmm 033gModomem Babadnmmdsl
35%30(330b ©69qd53my. 0bpngoMsmMMo ©sgz0lL
ML, dbsMggdds goxyn3gol 96 mmgsn@ b @sb-
y9ds8g 306033 3 35mgbsGMmn ©Ec Sy
9603sbgol  BgMoemmdoo  bs  dgo@ymdabmb
35%30(330L 96 MM 3oNB oL MM, danmo s bo-
Losmon, gmmagd@onmo ©o30L @M™ML 30 gox0(330L
aRmgds BsmImodmds 80bobBMmob nbo(sns@ngom
3o b
omo ol asbimabmsbogy” Labsdsmemma,

dqbodmgdgmos,  M306mbme  (36mL  aogns3e,
09 o6 3ol obrsis Dgdmblgbgdaemo  396mb-

©30L  39m05@™MM0lb  ©s6ndzbnwsb 21

0960 dmmbmgbs  ozmmo.  Labsdstmmm  goc-
oby39@0mgds a3ox30(330L 96 mm3on@ b «356mb-
M (36md0l dgbobgd LEmegds sMym3bgdmong.

* I 535M5390960L bgd0ldog® LEs©osby, dgmobbdgdols

doloVggo  dbstigh  ggagds  ofgl,  [g@ogmdon
30doG0ml  d0bol@L  dgwoszool  ©sFygdol  dobbom
©o3015 3g0s@mM®0l ©sbodgbols momdsby. §g@ommdoma
‘YgBYmoobgds 03039 gl aosegigds wsgol  dgm@y
dbodglo.  Vgdogmdomo  dgBygmdobgdols  domgdols
bogggdggandyg  dobolE@o 60dbsgl  ©ogol  dgoos@mdls
bodo@mggaoml  dmog@mdols  bo@ds@ogamo  sjGom
9B 303900 Jn@gdHon@o ©sgol dgdsmsbbdgdgano

3OmEgeYMgo0m  asbboggols ©s gowsfyggdol §glol
05bobdo. @sg0l bgdolidog® bFowosbgdobolG®dl g gds

>3, do@so Labmgsmgd@ogo 0bBgdglol s@lgdmdols
‘dgdnbgggedo, dbotol Fg@Mogmdomo dods@mgols gyo@gdy,
boggma®o 060305303000 ©560d6ml ogols dgoos@dmdo,
@53 FgPommdom 9bos g36mdml dbomggol.

151

J906396 ©3690330C00



152

306336 ©J630330C°0

Ne2, 2015

396mb0 dogamEgdmagdgmo bemMdnm dmbmogdl
batgqdl, 8mbobomamds doommb dgdsmsbbdgd-
9 3MmM (390469830 ©d ogbbO™b ©sz0l dgons-
&m0l BogH asdsmoen dgbggomgdl.

LabadsMomemm  SedM30Nd RGO, ZOOS-
mb a0930(3308 96 M 3oMBOL ©obygds Bodbodnd
30 oo, bmemm @sbygdmmon gogozgs ob mm-
39080 dgohgmmb 88539 300000, 030 Logmoby
999996905 50059006l Lozmsbemgbs s gobIMm-
9mmdsl,  dbgdMngn  aoMgdmb  gLagMmbmgdsls
ob dgbodg 30l Lo gmmmgdsl, sgfMgomzg — Lobo-
3™Ebem  8603369mmdal  badbabyEol  Logdnsbm-
3sb. goxg0(330L Remgdal asdmygbgdals dgdrw-
30b dqbobgd Logdolb gobboemzobsb, Lsdsmomnsbo
LabodsMmmm Mbws gyMEbmdmuoagl dgdwmga 36nb-
303L: dgbrmzom  ©ommo boggog omgds@gds
Jqder3000 Joygbgdym bosbl s @gdm 3Me@nmemo
LadmgamMgdabomazal  sm3nmgdgmo,  3MM3mE(30-
MoE 35dNEmO ©d 3Manb3Mndnbssnmmos.

bagdoMoggmmb  3Mgboab@L  od3b  sbgsg
NRBEgod, Lomdomo Jgmdamgmdals Mmb  go-
dmnygbmb  goggozzol o6 mmzey@al  gmgdal
390egrg0b 0bbE™YdgbG0/Ry3MaG0, GmBgeragy
Logommgdl  LogdsMmggmmlb  3Mg3ng&m-3nbabi Mol
3MbBMabogabsz0sb.

bgemobmgemms dogh goxnzgolb 893353909~
mo 36m(3906M900b gobbm@s0gmgdol dgbademg-
demmdgdol goMws, 39bmbom, goxn(3zedo 8mbsb-
omgmdol @mgds oM odzm gomMzzgnm 30Mgol
(BoGms  bos  gobbodemgBmmos  bojsMoggmml
396mb8gdmmdom), bmmm  asg0(33080 8mbob-
omgmdol mxmgdol dJmbgms ©adLogdgdgma o6
M0l gomEgdamo, sbaddgdmmb 3abzgb dGm3al
obsbmammgds, Moz obaddgdmmolb gogoz3edo
dmbaboemgmdol sbggg gfm-gHon dgds3eggdgmo
a5Mgdmgdss dogmMad dbgagbo dmegmo LagMome-
dmM0bmE 93GHMdoMgdgmas.

©3b3360L Lsboo B> 5006ndbmL, GmI do-

Mbgoge  30%0(330L  YRmgdal  39bMBaL3ngHo
Jdgbem3g0Ls, 3mddgo dMmdnl 3mwgdbdo gobb-
MOE30gmgdgmds  (33momgdgsds  JorI3 PBO™
dgobmb@e aoxmoE3alb Bmgdol 3sb@ndmmag-
dgmo  9madgb@gda. 39Mdme, IMHmIoL  3mwgdL-
ds (a‘gb@n 37.1.%m") 3Gmdomn bgm3dg3ermemgdals
998y3080L  Logdaeror  3o®0330L  9396mbme
(36md0l dgbobgd 30bmbng® domsda dgbyyema bo-

LIBIECRTN ©J BLMBVTNM

Ladommmb  gosbygg@omads  donhbos.
bod89d9mb megobgmsew dgmdemons Ladmdsmwsb
a51d35L aog0(33530 dmbabomg yzgmes ©sbogdg-
S0, 30Ld(3 dMdmo 56 domdmaal goggo3z0L M-

053~

a360Dgdsd0, 3063 3gmommbobrobngfsew 0ygbgdws
3MBLEOGM (30000 S Loymggmomome densmgdmm
NRBEgosL, dogMad 3abyyboldggdgmo 3ol dogH
3MmM(390M9mn sMm3930Lb godm, gogozgs be-
LodaMormmlb dbMoEsb )39b6mbme god3m(sbagdols
boggmdggmo asbs. sbgmo gommgarabbobgdgeo
dq8mbggzal godm ©sbsgdgdymo mdmymn 0dbgds
396mBal 60bs3dg. @aboddgdmemals Gobzo - doommb
dmbsboemgmds gox30(339d0, ©edm3ngdammo bog-
ds dgbadg 30Malb dogH Bmgdol 39m0emboboab-
09650 35bbmE309mgdsdy.

bagomomggemmb 306mbo ,d936980bs s dsbo-
B39LEd(300L Jgbobgd®, Mmams s3bndbgo, gob-
LadEM3EOgL L,MMabaDoGMMab, 3obbalbdgqdgmo
3069d0b”,  MBIMbadmmalb s Lbgomas  3sbab-
ab8gg3emmdal bsombl.'?

Lo 3obmbAgdemm Losbeol Logmdggmbdg Lo -
dome dgndmes 3gMmdm  bgd@m@dn  goga(zze-
do  3mbsbomgmdol  gmgdal  IJmby oMo
b&g.  3obmbo  sdzgdma  800Rbgsl  asgo(s-
30b Bmgdol aodmyqbgdsl Ladmdsm 3Em(3gbob
Mmb 03 sbogdgdmmaos dngM, MHmdgmos bogdo-
Sbmd(3 (0353306 9dmmns 3530560L Logmzbemo-
Lo o gBIMMgEmmdal HLoRMcbmgdsbmsb, 56 0d
dqdmbggzedo, o Ggdbmmmanya babosmowsb
353m3nbsmg, dgmdmgdgmos domo bogdnsbmdal
dghgmgds.

11 bodotmggeomls 3o6mbo ‘dg369d0bs ©S
3560539bB o300l glsbgd Igbano 3. “@Fdybgdyara”
>0l dg3dgdols o6 dsboggli@oool obogos@m@ols
309 bmdom s@dg@goao 30M0; “0@ysbobs@maa”
>0l dg3dgd0ls o6 doboggli@oool obogos@m@ols
d0g@5d300Lmas60bg60lbgaddmgsbgmmdolmgols
odmymgomo  3odo;  “3sbigbolidygdgaro  3odgdo”
0056 30900l ob dobogglBsiool GFdybgdeyeo
©> ®560bsGm@o.

12 0dgg 3gbeoo 13. ,09 M@as60bsGM@ds o3 Fybarols

39-2 ©539-3 3963 90 do hodmmgarogmo wo®m®ggggdols

smdmbsgbg® g 35800 bomgdo©sb gob-
@emglbo 15 Fygmoli gobdogammdsdo o@ dmyfmws

Pg30900l o6 FobogglBoiEool dmbsfomggdl oo
o dodo®ms  ggges  ambog@ e ;]33;33?)013, dsls
©0930bM965  Lodo@mggarml  3obmbdwgdbammdom
3omgomolifobgoygmo  3olygbolidggdmmds.  dg-
39900l o6 35bogglGozools  ImbsFoaols  dogd
>d gobmbols  dg-11 dybanols donbmgboms

0bpogopyomy@s© s®Mmgggol dgdmbgggsado dols
©o930bM96s  Lodo@mggarml  jobmbdwgdammdom

3omgoeolifobgdyao 3sbybolidygd@mds.”



LAW AND THE WORLD

obadbymo Lo 3obmMbIgdmm  (33momgdgdals
boggdzgmdy LodoMmzggmmb dMmBol, Ks6IGc-
gmmdobs s bmgnsma®o  ©o(330L dobobBmab
2013 Bemab 6 09398860 d0dsbgdoor Ne01-43/6
0598 30(300 ,900530560L Lozmzbemabs s KobdM-
ogemmdol  MbogMmmbmgdsbmsb  ©s393d0Mgdmmo
Log8056MBgdal bybbs®." g3g30dMmd, Rsdmbocmgaemo
Logdomm 3M(39m0s s LEMms© o6 dggbadsdgds
35530330 9Bmgdol LogHomsdmmobmm smostg-
e 360b(30390L.

36HM3TIANL ROIWIZNL 3BId0:

3dmegdacemn 0gbgb

) 33 39bmbob 51-5 dnbmmob d9-6 349698nb

0136563500 LobsdsEHoemmb dngm dnmgdamemo s

3obmbngm doemsdn dgbayemn gow056y3980cmgds

399303300 99 3956mbme (36md3nb dgbsbga.

3530J6Omd, Mbos ao948qlb 37-9 Igbemals 3o6m-
390 6sboemal ,m“ J393964@0. 3obmbdo dogbo-
domm@se Mbos ImzggMoomo dgisbgdomn 3089-
amM00b bmm3gdol sGLgdmMdsl. 396mbdn dg@sbomo
(33e0gdgd0 dogdLodsea@moe sImMIbyMozem 3sb-
LabemagFegl dBmdomo bymdgiEmgdal dgbygqg-
&b Loggmdgmadl, odzs Rsdmbsmgaemals dmeam
39648do dMmmdomn bgmdgzGnmgdol dgbyzg@ob

Loggmdgmoe  domomgdamos  bbgs  mdogd@mdo
a3fM9dmgds, Mmdgmo  sdsMomgdlb  IGmdomo

* >adosbols bogmabaobs ©s xobdONgenmdols

Hlog@mnbmgosbmsb 00353 d0M gd4en Logdoobmdgals
356939m3bgds: o) FgBomds  Lolifdogm  bsdgwoizobm
©obdomgdols Lodbsby@do; &) Igdomds LHoEombs@yen

o glgoye gdgddo ob/@s 233 @ M@0 @0

o glgogemgdols 2O JOJED 0 ©obdomgools
Lodloby®godo; 3) 39domds 90 9JBOmgbgda 00l

Yo@mdmgdol, obsfoagdols, 2053990l ©s
©ob3g@hg®mobozools bggg@emdo; () 9'domds
FVyomdmdodopgdols  ©s  Fys@omobgdoli  Legg@mdo;
9) 9'domds Lo@ g gnembo 3583041583 mbols
bggg@mdo;  g)  9domds  bosgosaom,  Lo®goboybm,
Lobegsm ©s Lobdgagmm dodmbgemols glog@mbmgdols

9b@gbggmygmyzol  bggdmdo;  b)  Fgdomds  Jggybols
05305330565 056md0l;, 35bmbog@gdolis ©
doMmegl@ogol  gb@aybggegmazol  bsdlobymgddo,

dom Jm@ol: b.o) I9domds Logo@mgganml mogosigol
LodobolA®M LS s Jolo LolFgdol s gligdeen gdgddo; b.d)
9'domds Lodo@mgganml dobogsb Logdgms Lsdoboli@mmbs
> dolo LobRgdol ofglgdyemgdgddo; b.g) d9domds
Logo@mggenml Labygao@bdgamgdol, 3Gmdsgools ©s
0g@oogo  sbds@gdol  Logombms  Lsdoboli@mmbs
> dobo  LobRgdol ©ofglgdyagdgddo. o) d9domds
Lobsdo@menm mmysbmgddo; 0) 39domds oligamsggdols
9996030 3oe@  bodlobymgddo; 3) d9domods Lobobddm
Alog@mbmgdols s Lodsdgganm  Lodlobydmgddo; )
d9domds  d9bgd@ogo  aoboli  HEOSbLIMOA0Mgd0l  ©s
2obsfoagdol Legg@mdo; 8) 3 domds bogmmdols s aobols
dm3mggool, dmdbswgdol, bogmmdols yosdydsggdols ©s
2obol ©sdydoggdols Lgg@dmgddo.

Ne2, 2015

bgm3dg3emmgdol 3gbyz9@ob. 3obmbo dHm3omo
am0gmonmdob dgby3zq@ ol 805bmdl ,Lbgs mdo-
9J& 06 aocgdmgdsl”, Mm3gmai 3g0dHmd, HmI
5360098L 83 0bLEGGMEL 0Egsl. s0bndbymam
Logmbal d393 @agds IHmInm-bedsmmmadngo
MOD0gMnMgd0b JoM3mbnba300 s ndmazs dg-
Robgdoon  Ladsmommols  dgbadmgdmmdal,  @ocs
3mMb3Mg& M LsddgDdg Labsdsmmemmadals 3obbxalb
Logobo gobmgds. dbgagbn doamds Mabgab 393
0Y4gbgdl ot bmmme  @sbeddgdymb, oMmedgo
©59b543989mbs3, 306s0wsb ©o30L dggsbgdomo
356M99mg3980L  aomabyzq@nbsl, dgbademgdgmos,
Lodmdom@ab gomsgobBmgdal bgds sensMgdyy-
@0 0gd65L 9396mbme s ©39306HML bosbab-go-
bo30Mnl 56sDrNEgds.

dbasgbo bm@Mdom ofmmgg3e doemsabbon. mdogd-
&fo  300Mgdmgdol dgxsbgdommds, gfmo db-
603, 35dMEob dGm3om ©s398L, bmenm, dgm-
g dbcog — dobo YbodsMormme asdmygbgdols
omdsmMd3L.  3mbodbyem  Lygombosh s 3e3-
dofMgdom oMbgdmdms s dbsMmaggMarai oym
LadoMob3oMm BmbadMgds, 39Mdme: ,bo3obmb-
dgdmm mbgdg dgodmgds BoM3myyoagbgmo
ogmb  88m3by@agn  Logmdgmgdol  ©sbgbgds,
dmdomn  Mmngmonmdgdal babosmolb Lofoy-
056 35dmInbsty, s80@mdsz bgmdgemmy-
3980b dgbyzg@&nlb gfm-gfm Logndgmew goom-
35m0B0bgdmemons ,Lbzs mdogd@ncn gomgdmgds”.
dgmeg dbMog, gb  3mbiMgGmmo  Lagmdggmo
domoomgdlb 085y, M3 o oM sMLgdmdL bg-
@3g3@gmgdeb  dgbyzadolb Lbgs  Loggdggere,
©53bogdgd9mb  dgdmons  ©obogdgdmmb  bg-
mdg3emmgds  dgnbyzo@mb  bmmmeo  mdogd-
o 356Mg3mgdol  5Mbgdmdal  Jg8mbzggzeda,
53 aodmMosbaglb dobo IbFnsb Lbydogd@ydo
> 0300698060  asmsby3zg@nmgdol  dowgdsb.
»™3099& M0 bogmdgmalb® sMmbgdmdabal (3mb3-
@& o bagndgeob ©agmbiMg@gdel 3omgdy),
bgmdg3Ommagdol  d9by3980L  dgbadmgdmmdal
356088 30(398L LobgmB8Bogmams 3Mad@ogei”,” —
5b0dbogl 396mb3Mmgd@ob s3&mMa s aba(zns-
GmM0 3563568)gd000 dsrsmdo.

* bobgadfogmms  3@sdHogs 03bmdl  bgendgzdaagdols

‘d9V9393 0L dgbod@gdammdsl ,mdogdHu@o Logydgaols’
2530 (“just and opojective reason”). gl bobgedfogmgdos:
2359000569590 bsdggnm, a9®mdsbos, ©sbos, gldsbgmo,
390900,  9badgmo,  bm@gs@os,  dgmaos, sg3LHM0.,
33030mbo, hgbgmo, gbBmbgmo, Gobgmo, Log@sbygmo,
916G gmo, 0B, @ Jlgddydgo, dognsbos,
3m@OAao0s, Ly@dgmo, d3goEomos ©s ibg.

153

J906396 ©3690330C00



154 Ne2, 2015

306336 ©J630330C°0

Lodmdomsdm  gmgds  bws  gobbmm(sogm-
b doMmmbdmBngMa, ol 9dENbggmymascs
Loboadammmmb 3oMggmagbo sdm(3obs(zes. bgdo-
L3ogMo  o30L  aobborgabal, GMmamemi  Bgbo,
Labadsmomm 5dmbdgdl nyemgdol gs3mygbgdo-
Lo 8 3omEadamgdol dgbememgdol  doomem-
BmdogFgdalb  Logooblb s 3ol Logmdggmdy
030bgdl  dbosmgoms Fog  Lobedsmmmmb Babsdy
©Yg69dm dmmbmgbsms FoMmgdmmmdsl. bo-
boomdmga  dgdmbggzsdn,  LabodsGommmbamgal
303smz0L gBmagds mogolb 36n033bgmmmdal 3om-
353b. xmagdal 388mygbgdal oMo dmBngeg-
dob dgboggabgdmoe 30 sm30mgdgmos dobo go-
dmygbgdol  gobdsdommdgdgmo  goMgdmgdgdals
oMo DdmBnggdol dggebgds. dMmdnmn ©ogal
a5bboemazabsl  Lobedsfmmmmd  Mbos  dgogabmb,
o0MM3s 01 dMd dbaMgms YRBmgdgdo 335 oy
03 LadoMmmgdMngo 59 0b aobbmM(309mgdol oy
8mddgrgonb dggaer, Pbrs @aRaNbRIL, M-
M35 01 3 dboMgms 3obsLEMGMB0lL 3M0b(3030,
2©anmo bm3d 56 3gmbrs b 3mndobsgasl s o.d.
03 5dm(3560L dgbErmemads 30 dgdemgdgmos, oy
Labadsmommbamgal w3bmdas bgmdgzGmmgdals
dmdmob dobgdo s @36mdos b o6 omanbs
306 Bom3mdmdal dobgba. IMmomo 3960l
350006y3980bsb  s3mmo bs aymb Gmgm(s
domomgdgmo, sbgzg 3MbLGoGYENoMs s bLbgs
bm@do@omma sg@gdom Mgammomgdmmo swsdo-
obol Rmgdgdo s MogabyRmagdgdo, 53 YBmy-
doms afMm3g30b dgg30bads 30 dgdmgdgemns bg-
mdg3eemgdol 3mdmal baggyydgmolb o6 (3mmbals
390:bgg35d0."

m) Lbgs ™dogd@am@o aomgdmgds, Mmdg-
Mo d3sMmmgdl dGmdomn bgmdg3Gmmgdol
398930&0L-

dobmdMogo Mgammomgdols
399960b3gdn  Lodmgstgastgon  Mganmamogds,
Gmaméig Bgbo, “ILO”-b dEmBomn  YMHomogm-
omdob dgbyzg@nlb dgbobgd C158 3mbggbsonbs
s 93Mm3538060b Lodgdmlb (98/59 20.07.1998)
oMgd@ogom. ©adbagddgdgmo  gorm@gdymos,
ambog@me 3500530 Bobsbbsmo dg@ymdobgdom

dmbmzbal

305bmEmb  ©sbogdgdnmb 0bgmmdsns @smb-
m360b  B0bgbgdo  dgbobgd
o6bgdmdlL  babgmdbogm dg@ymdabgdol goe-

(dmg  J399o65da

13 Lodo@mggenml  gbgbogbo  Lobods@mmmls  yows-
V93900 9ds bogdg Neol-1252-1195-2013, 17 doe-

0, 2014 §geoo

LIBIECRTN ©J BLMBVTNM

©9dmmgds’). 8bamgqgdlb mbws Jog(390 obsmbmg
3ofms mgbmdals 3933060930l Jgbobgd ol ge-
Lool Ladgomgds. asbbabmMymos sMbmzbol
3Mm(39006M0b  ©Byqgdob  gos.”  MBabgmdo
©38b5g8309mb P@egds o6 oJ3b gmegd@ogmoa
osmbmabol dgogase gomegzobygmadamo 4-
d530L bozgma@ s0ygzo6mb Lbgs oMo 12 mgob
356353mmdadn.  bbgowsbbzs  Jggysbsda  Lbge-
obbgoggemns doamds smbmgzbol 3M0@gMa-
139d0bs s 3Mm390mMgdal dodsGo.
»35LMdM030 396mb3n  dg@obon-
mo  bmgaznes, Mmdgmoz  oagblb  gobbbgesg-
dgm  Mgammo3090L (8o  JmBGabs,
omgdal 350093b9(3) dMMBoon  bgmdg3Emegdals

ombmabs®
39BONb-

dgby39@nb  Lbgs Logndgmadmsb dndstimgdoo.
©53bs43989m3s gb gmads dgodmgds gsdmoay-
96mb dbremme 03 dgdmbggzedn, ovy sMLYdMBL
sbadd9dmmobmgol bgmdgzammagdol d9by3980bL
obgomo  bogmdggmo, MHmamMgdogss:  g3mbmdo-
3060 aocgdmgdgdn, Ggdbmmmaonmo ob mmas-
Bodosommo  (33momgdgdo, GmImagdoz aobsdo-
mMdqdL BomImgdobozgal smzomadgmo badmdem
doemals dg3(300985L. 15 3omgbostmmo  ©wmal
a563s3mmdsedo by 33069 100 obsgddqdmmob
dm3omo  bgemdg 3emmadgdal dgbyzg@nb (8sbm-
36030 ombmgbal), 893mbggzs80, s8boddgdgmo
35mEgdMmos JobmdMng ombmgbsdwyg by d(3-
069 45 35 gbosMmmo prom s ByfMammdomo
dgBYmdobgds g35madogbml Ladsmmggmml dGHm-
dol, gBIMMgmmdabs ©s bmgnsmmaEo 330
LodbOLEMML s 03 ELOJFgdNmgdl, MHmMIgmon-
53 MBYgdoc IGMBomo bgmdg36umemgdgdo).
36080350 03babrgdL b 3obmbdgdermm doam-
35 obogdgdymams dsbmdmngn @ambmzbabals mwg-
bmdab (3083600 gobLabEgMelbmsb s 393d0Mgdoo.
gmggmo badymdsm sanemn mEMgsbobs3nadn/Lobam-
dmdo  asdmofhggzs  ms30L9dmMgdom, L3g30530300m
s gobLbgs39dmmn babnsmom, mnommgmmn dgdob-
3930L0L go035m0bb0bydYmo Mbos aymb Ladydsm
sa0rmdg ©obogdgdmmos Momoabmdsais s bbgs
a5mM9dmagdgdo.  dbasgbo  Lobol Lo 3obmbdgdmm

>gLH®0s,  dgapos,  Bobgmo,bog@sbygmo,  39Mdsbos,
bsodg@dbgmo,  o@@obeos,  odogos, @y dlbgddy@yo,
bogdmobogdo,  3mOGPasmos,  gbdsbgmo,  dggogmo,
©0E0 5M0RSbgmoa)

003 F9b0 30 @Eom sE®g - 53G0S, ©sb0s, gMdsbos,
0G@sbeos; 60 g, dgmyos; 90 ©EY, IMAFYYSE0,
9L3sbgmo, d3909m0, bowydmsbogdo, oo dMoRsbymo;
120 g odogos



—
U
U

LAW AND THE WORLD Ne2, 2015

BMoxeMgBymo doamads, 3B0JMMdm, SMsMgeg-
39680 5 L3MBELbYMNS.

(FsbmdMmngn ©30bm360b) d9dcnbzg35dn @3-
bo4d989em0  39em@gdemas  dsbmdmng  snb-

36M3RINL ROIWIZNL 3BI30:

38 396mbal 37-7 dabmal 3ofMzgema 3464-
G0l ,0° 93939648000 g350135cmabbnbgdyemn
bsggydgemno, 15 35emgbostmemn omob 356-
3ds3cmm35dn beyem Jzomg 100 ©5bs]d9dwem-
036 dMmmdnon byemdg69emgd930b d9693980b

m36539 beyem J(30mg 45 33em9b5Memn oo
sy bgmnemmdoon dgdymdnbgds 3593 D53~
bmb bogsmmzgemmb dmmadnb, xs563Magemmda-
bs @5 bmgosemaymo 53300 bs3nbobGmmb oo
0d ©3bs39d9emgdl, Mmmdgemorsiz bywgdocm
dAmdnon bgemdg 3639emgd900.

J906396 ©3690330C00



156 Ne2, 2015

JUSTICE ACTUAL PROBLEMS

INTHE GEORGIAN ORGANIC LAW
"GEORGIAN LABOR CODE" AND THEIR
POSSIBLE SOLUTIONS IN GEORGIA

306336 ©J630330C°0

Amiran Zenaishvili

LIBIECRTN ©J BLMBVTNM

Doctor of Law in Georgian-Americn University (GAU),

David Agmashenebeli University — Professor,

Member of the Scientific-consulting Committee of the Regional Policy
and Self-governance of the Parliament of Georgia,
Georgian Trade Union of Energy Workers — Chairman

REZUME

Key words:
COURT, STRIKE, LOCKOUT

After discussing to practice legislative charges
of Labour Code Of Georgia judicial problems have
caused.There are reviewed the ways of solution which
are relevant to society and it will promote common
judicial practice.

Social dialogue is one of the major indicators for
determining of democracy, the significant part of so-
ciety represent the working people-employees, who
create wealth and contribute to the preservation of
the country’s stable economic sustainability.

Minimization of state intervention in private le-
gal relations of civil society can not be a situation of
insecurity, the state on one hand with the legislative
base must try not to weakenthedevelopment of the
business freely, and on the other hand, to protect its

citizens from forced labor, or social inequalityfrom the
rich employers.Duringsocial dialogue it is approved
method in allthe world to use the strike of workers as
an availablesuppresing method over the employers,
and at the same time the parties are equal in the pro-
duction of social dialogue, which is one of the major
components of reaching an agreement.

The strike is a fundamental human right to be uti-
lized, which is regarded as a successful employer-em-
ployee items for successful collective bargaining and
as a tool to alleviate the unequal relations. Successful
social dialogue is considered asone of the basic indi-
cator for defining democracy in the country. By law, a
strike is a employees’ right temporary voluntary refus-
al to fulfill contractual obligations, wholy orpartially.
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Notes:

“Convention on Discrimination in employment and occupation”. (GEO)

Decision Ne2 / 7/219 made by the Constitutional Court of Georgia in 200. (GEO)
Convention 182 of the International Labour Conference, “Child Labour Prohibition and Im-
mediate Action for the Elimination of the Worst Forms” ratified by the Parliament of Georgia
on May 18, 2002, Decree N1473- RC, is valid from 24.07.2003. (GEO)

European Social Charter (Article 2), the Universal Declaration of Human Rights (Article 23),
the Convention for the Protection of Human Rights and Fundamental Freedoms (Article 14),
the International Covenant on Economic, Social and Cultural Rights (Article 7). (GEQ)

The Constitution of Georgia, Article 33. (GEQO)

Ibid, Article 25. (GEQO)

The Association Agreement between the European Union and the European Atomic Energy
Community and their Member States, on the other hand, and Georgia, on the other hand.
“Article 229” ratified by the Parliament of Georgia on July 18, 2014,under Decree N22495-
RC. (GEO)

Ibid, Article 349. (GEO)

Convention on Human Rights and Fundamental Freedoms, Rome, 4 November 1950 Article
11: Freedom of meetings and associations, is valid in respect of Georgia since May 20™ 1999,
the translation is corrected by the Parliament of Georgia under Decree N 3251-IC dated
June 9™ 2006. (GEO)

Article 23 of the UDHR. (GEO)

The Law on meetings and Manifestations. (GEQ)

Ibid, Article 13. (GEQO)

Decision of the Supreme Court of Georgia on Case Neas-1252-1195-2013, dated March 17
2014. (GEO)
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Thus, in view of the above, it can be said that the
request of the tax authority must take into account
not only of administrative regulations of the Admin-
istrative Procedure Code, but under the provisions of
the Tax Code of the taxpayer and his tax obligations.
Topics such as due to the nature of the event to en-
sure the payment of tax arrears- a person (the taxpay-
er) for the property was seized by the tax authority
should not be carried out without a court decision,

Notes:

court Seized property of the taxpayer, the tax authori-
ty is also considering a motion to be considered by the
Civil Code and the fifth row of the legal heirs of their
own property, which can not be viewed as the tax-
payer-owned property. At issue should be considered
in relation to the Civil Code of legataris’s possession
(use) of the property, which can not be dealt with by
the court as the taxpayer-owned property.

1. Vachnadze M., Todria I.,Turava P., Tskepladze N., 2005. The comments of the Administra-
tive Procedure Code. (2), p. 13. (GEO)

2. The Law of "Administrative Procedure code. “ (2). (GEO)

3. Vachnadze M., Todria I., Turava P., Tskepladze N., 2005. The comments of the Adminis-
trative Procedure Code. (3), p. 79. (GEO)

4. Kharazi I., 2014. The tax liability provision. Journal of Justice and Law" “Ne3, (3), p. 65.

(GEO)

5. The Law " of the tax code. “ (3). (GEO)
6. Nadaraia |, Rogava G., Rukhadze J., Bolgvadze B., In 2012. The comments of the Tax
Code. Book II, (4), pp. 404-405. (GEO)

7. Kharazii., 2014. The tax liability provision. Journal of Justice and Law

(GEO)

* “Ne3, (5), p. 76.

8. Ifthe seizure of Article 241 will be laid down by the formulation, in this case the motion
of the seized property or to state ownership transfer of the district (city) court may be
submitted to the seizure of the decree from the one-month period (6 ).
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Nadaraia I., Rogava g., Rukhadze j., Bolgvadze b., In 2012. The comments of the Tax Code.
Book II, (7), pp. 416-417. (GEQ)

. The Law of "Administrative Procedure code. “ (p 8). (GEO)

. The Law " of the tax code. “ Article 82 of the Fourth "¢ “, "i”, "GB “, * cc” and " cd “ respec-
tively- the disposal of property and / or testamentary succession |, Il , lll and IV are con-
sidered the next generation of as heirs: i) | line of succession: spouse, child, adopted child,

grandchild, great grandchild and her child, the parent and the adoptive parent:

Cb) Il line of succession, and, brother, niece, nephew and their children;

Cc) Ill line of succession grandmother and grandfather, grandmother and father, mother,
grandfather and father, both the mother’s and father’s side; Cd) IV line as heirs: uncle
(mother’s brother and father’s brother), aunt; (9). (GEO)

The Law " the Civil Code “ (10) (GEQ)

The Law " the Civil Code “ (11) (GEQ)

The Law * of the tax code. “ Article 8 of the 29 " a “and * d”: bad debt- the goods and / or
services as a result of the sale or the scope of the pre-tax demand by the taxpayer or a part
of the payment term has expired and has not been paid By the end of the current fiscal,
while there is one of the following documents:
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The important issues regarding the process of me-
diation must be regulated by the legislation.

It must be stated, that the general ethical obliga-
tions of lawyers, must also refer to the lawyers taking
part in the process of mediation.

Except the obligations that are general, the spe-
cial obligations have to be defined, that will be obliga-
tory only in the process of mediation.

The lawyer must assess, if it is a proper case to
be solved by mediation. In the process of making the
decision, every detail must be considered.

During the choice of the representative his/her
personal abilities, personal opinion about mediation
should be considered.

The lawyer should choose the proper style of ne-

Notes:

gotiation in the process of offering the parties to use
mediation.

Lawyers must define their future tactics and the
strategy that will be used in the process. The forma-
tion of the strategy must depend on the interests of
the client and the basis of the dispute.

Lawyer must prepare the case.

Client also needs preparation.

Lawyer must inform client about the rule of the
participants in the process of mediation. The most im-
portant is to define the rule of the lawyer.

Considering all these mentioned above, the prop-
er changes have to be made in the legislation of Ge-
origia. The obligations of lawyer during the process of
mediation should be defined.
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In this work we have considered one of the acute
points of moderc criminal justice of Georgia-covert in-
vestigation actions. we have separated negative and
positive parts of these changes and discussed about
this changes alongside with the consideration of for-
eign countries law and practices.

After the consideration all above mentioned
points and the data of comprehensive research, we
emphasized on the operative investigation activities
and the constitutional guarantees of human rights
protection. Particularly we discussed about the article
of 20th of Georgian constitution and the essence of
right of privacy. Under this topic, we clarified that righs

Notes:

to inviolability of the private life is not absolute right
and said that, It may be restricted in order to achive
the legitimate goals provided for the constitution that
is necessary for the democratic state, but restriction
of the right comply with certain requarements. After
the attributive of the foremost idea of the right of pri-
vacy we made a comprehensive research and anylised
law in accordance with the constitutional guarantees.
The foremost issues were processing by the con-
sideration of the practice of European court of human
rights which help us to determine,- is Georgian law in
appropriate with the European challenges?
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